
Present: 

Mr. Justice Md. Shawkat Hossain 

  And 

  Mr. Justice Md. Abu Zafor Siddique 

       And 

  Mr. Justice Md. Nazrul Islam Talukder 

 

Death Reference No.58 of 2013. 

    

The State 
  …..petitioner. 
  -Vs- 

R.D.O of 105 Touhidul Alam, C.S-01 and 
others 151 persons. 

………Condemned Prisoners. 
 
With 

   Criminal Appeal No.7197 of 2013 with 
   Habilder 54247 Jalal Uddin Ahmed 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 

   Criminal Appeal No.7484 of 2013  
   Md. Bulbul Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 

   Criminal Appeal No.7491 of 2013  
   Sheikh Ashraf Ali and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 

   Criminal Appeal No.01 of 2014  
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   Md. Forhad Khan  
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.02 of 2014  
   Md. Delower Hossain and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

   With 
   Criminal Appeal No.13 of 2014  
   Alhaj Md. Nasir Uddin  Ahmed @ Pintu 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No. 14 of 2014  
   Md. Masum Billah @  Masud  Hossain and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.15 of 2014  
   Harun Miah and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.31 of 2014  
   Md. Soroare Hossain and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  
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With 
   Criminal Appeal No.38 of 2014  
   Md. Kamrul Hasan and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.39 of 2014  
   Md. Shafiqul Islam Chowdhury  and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.40 of 2014  
   Mojibur Rahman and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.41 of 2014  
   Md. Mizanur Rahman and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.42 of 2014  
   Monjurul Islam and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.43 of 2014  
   Md. Haidul Islam and others 
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                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.46 of 2014  
   Kaching Marma and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.47 of 2014  
   Md. Polash Hossain Khan and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.48 of 2014  
   Md. Babul Miah and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.50 of 2014  
   Md. Lutfar Rahman and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.51 of 2014  
   Nayeb Subeder Md. Helal Uddin 

 and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  
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With 
   Criminal Appeal No.65 of 2014  
   Md. Ashraf Ali Mridha 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.70 of 2014  
   Md. Saidul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.82 of 2014  
   Md. Kamruzzaman and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.85 of 2014  
   Md. Golam Mostafa and another 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.90 of 2014  
   Md. Sharif Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.92 of 2014  
   Md. Shaheen Alam and another 
                   ….Appellants. 
     -Vs- 



 

 

6

   The State 
      …Respondent. 

With 
   Criminal Appeal No.94 of 2014  
   Md. Shahab Uddin and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.112 of 2014  

Md. Nizam Uddin Chowdhury @ Nazim 
Uddin 

Chowdhury and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.113 of 2014  
   Md. Alam Hossain and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.131 of 2014  
   Md. Abdul Mannan and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.158 of 2014  
   Md. Enamul Haque and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
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   Criminal Appeal No.169 of 2014  
   Md. Khairul Alam  
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.170 of 2014  
   Md. Khandakar Moniruzzaman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.173 of 2014  
   Md. Sadek Ali and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.206 of 2014  
   Abdul Jolil and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.297 of 2014  
   Md. Obaidul Islam and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.298 of 2014  
   Md. Mozammel and others 
                   ….Appellants. 
     -Vs- 
   The State 
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      …Respondent.  
With 

   Criminal Appeal No.299 of 2014  
   Md. Saidur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.300 of 2014  
   Md. Nurul Huda 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.301 of 2014  
   Md. Abul Bashar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.302 of 2014  
   Gofran Mollick and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.303 of 2014  
   DAD Syed Touhidul Alom 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.304 of 2014  
   Md. Hasnath Kamal 
                   ….Appellant. 
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     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.305 of 2014  
   Md. Rajibul Hasan and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.306 of 2014  
   Md. Tariqul Islam and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.307 of 2014  
   DAD Mirza Habibur 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.314 of 2014  
   Rakal Chandra 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.409 of 2014  
   Md. Habibur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.452 of 2014  
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   S.M. Altaf Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.545 of 2014  
   DAD Sirajul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.640 of 2014  
   Md. Abu Taher 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.668 of 2014  
   Md. Altafuzzaman and another 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.691 of 2014  
   Md. Rafiqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.723 of 2014  
   Md. Kolim Ullah 
                   ….Appellant. 
     -Vs- 
   The State 
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      …Respondent. 
With 

   Criminal Appeal No.726 of 2014  
   Md. Rezaul Karim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.727 of 2014  
   Md. Nasir Uddin Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.728 of 2014  
   Khondakar Ekramul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.729 of 2014  
   Uttam Barua 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.730 of 2014  
   Al Masum 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.731 of 2014  
   Md. Selim Miah 
                   ….Appellant. 
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     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.732 of 2014  
   Md. Saiful Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.733 of 2014  
   Md. Rubel Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.734 of 2014  
   Md. Harun-Or-Rashid Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.735 of 2014  
   Md. Rafiqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.736 of 2014  
   Md. Mojibur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
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   Criminal Appeal No.737 of 2014  
   Md. Daud Ali Biswas 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.738 of 2014  
   Firoj Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.739 of 2014  
   Md. Mahsin Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.740 of 2014  
   Abdul Baten 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.741 of 2014  
   Md. Nazrul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.742 of 2014  
   Md. Abdul Aziz Miah 
                   ….Appellant. 
     -Vs- 
   The State 
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      …Respondent.  
With 

   Criminal Appeal No.743 of 2014  
   Md. Islam  Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.744 of 2014  
   Md. Nazrul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.745 of 2014  
   Md. Azad Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.746 of 2014  
   Md. Anwarul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.747 of 2014  
   Md. Tariqul 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.748 of 2014  
   Md. Zakir Hossain 



 

 

15

                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.749 of 2014  
   Shahjalal 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.750 of 2014  
   Md. Ali Akbor 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.751 of 2014  
   Md. Billal Hossain Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.752 of 2014  
   Md. Siddique Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.753 of 2014  
   Md. Atiqur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
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   Criminal Appeal No.781 of 2014  
   Md. Ziaul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.796 of 2014  
   Motiur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.801 of 2014  
   Md. Zakaria Mollah and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.867 of 2014  
   Md. Shahjahan Matabbar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.912 of 2014  
   Md. Mazharul Islam Faras and another 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.1023 of 2014  
   Md. Rezaul Karim 
                   ….Appellant. 
     -Vs- 
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   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.1088 of 2014  
   Md. Shah Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1173 of 2014  
   Md. Yousuf Ali Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1174 of 2014  
   Md. Wali Ullah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1175 of 2014  
   Md. Arshad Ali @ Ershad Ali and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1176 of 2014  
   Sheikh Md. Shahidur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1177 of 2014  



 

 

18

   Md. Selim Reja 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1178 of 2014  
   Md. Kajal Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1179 of 2014  
   Md. Aminur  Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1180 of 2014  
   Khandakar Shahadat 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1181 of 2014  
   Md. Safiqul Islam @ Safik 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.1182 of 2014  
   Md. Mizanur Rahman @ Rustom 
                   ….Appellant. 
     -Vs- 
   The State 
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      …Respondent.  
With 

   Criminal Appeal No.1183 of 2014  
   Md. Mozammel Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.1184 of 2014  
   Md. Abdus Salam Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.1373 of 2014  
   Md. Shahabuddin Talukder 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1529 of 2014  
   Md. Abdul Bari and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.1821 of 2014  
   Haji Md. Torab Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.2358 of 2014  
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   Md. Wajedul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.2359 of 2014  
   Shayed Kobir Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.2360 of 2014  
   Md. Ibrahim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.2650 of 2014  
   Md. Azizer Rahman @ Nanu and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.2969 of 2014  
   Md. Rafiqul Islam and others 
                   ….Appellants. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.2970 of 2014  
   Md. Emdadul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
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      …Respondent. 
With 

   Criminal Appeal No.3004 of 2014  
   Md. Abdur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
   Criminal Appeal No.3573 of 2014  
   Md. Salah Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.5992 of 2014  
   Md. Shahinur Al Mamun 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.7067 of 2014  
   Md. Abul Bashar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.360 of 2015  
   Md. Monir Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.361 of 2015  
   Md. Shaheen Sikder 
                   ….Appellant. 
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     -Vs- 
   The State 
      …Respondent.  

 
With 

   Criminal Appeal No.485 of 2015  
   Md. Shah Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
   Criminal Appeal No.514 of 2015  
   Monoranjan Sarker 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Criminal Appeal No.665 of 2015  
   Md. Habibur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Jail Appeal No.204 of 2013 
   D.A.D. Syad Toyhidul Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.205 of 2013 

   Md. Wazidul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
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With 
Jail Appeal No.206 of 2013 

   Md. Alim Reza Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.207 of 2013 

   Md. Ibrahim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.208 of 2013 

   Md. Iqramul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.209 of 2013 

   Torab Hossain Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.210 of 2013 

   Md. Ali Haider Sheikh 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.211 of 2013 

   Md. Aminul Islam 
                   ….Appellant. 
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     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.212 of 2013 

   Sheikh Ayub Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.213 of 2013 

   Md. Abdul Jalil Sheikh 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.214 of 2013 

   Syad Kabir Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.215 of 2013 

   Abul Khair 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.216 of 2013 

   Md. Fazlul Karim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
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With 
Jail Appeal No.218 of 2013 

   S.M. Rezowan Ahmed 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.219 of 2013 

   Abul Basher 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.220 of 2013 

   Md. Abdul Bari 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.221 of 2013 

   Md. Azim Patwari 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.222 of 2013 

   Khondker Shadat Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.223 of 2013 

   Md. Rafiqul Islam 
                   ….Appellant. 
     -Vs- 
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   The State 
      …Respondent.  

With 
Jail Appeal No.224 of 2013 

   Md. Saidur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.225 of 2013 

   Md. Abdul Aziz Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.226 of 2013 

   Md. Shahjahan Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.227 of 2013 

   Md. Anisuzzaman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.228 of 2013 

   Md. Shajalal 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.229 of 2013 

   Md. Abu Said Alam 
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                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.230 of 2013 

   S.M. Saifuzzaman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

 With 
Jail Appeal No.231 of 2013 

   Md. Woli Ullah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.232 of 2013 

   Md. Belayet Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.233 of 2013 

   Md. Mohsin Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.234 of 2013 

   Habibullah Bahar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
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With 

Jail Appeal No.235 of 2013 
   Abdul Baten 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.236 of 2013 

   Md. Habibur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.237 of 2013 

   Md. A. Salam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.238 of 2013 

   Md. Hasnat Kamal 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.239 of 2013 

   Md. Nazrul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.240 of 2013 
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   Md. Billal Hossain Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.241 of 2013 

   Md. Amran Chowdhury 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.242 of 2013 

   Md. Shalim Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.243 of 2013 

   Md. Motiur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.244 of 2013 

   Md. Mizanur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.245 of 2013 

   Md. Zahidul Islam 
                   ….Appellant. 
     -Vs- 
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   The State 
      …Respondent.  
 

With 
Jail Appeal No.246 of 2013 

   Md. Firoz Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.247 of 2013 

   Md. Shafiqul Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.248 of 2013 

   Md. Eusuf Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.249 of 2013 

   Md. Mozibur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.250 of 2013 

   Mirza Habibur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
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With 

Jail Appeal No.251 of 2013 
   Md. Ali Akbar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.253 of 2013 

   Md. Shahidur Rahaman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.254 of 2013 

   Md. Bazlur Rashid 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.256 of 2013 

   Md. Ziaul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.257 of 2013 

   Md. Azad Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.258 of 2013 

   Md. Ramzan Ali 
                   ….Appellant. 
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     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.259 of 2013 

   Md. Gofran Mollik 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.260 of 2013 

   Md. Abul Bashar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.261 of 2013 

   Md. Yousuf Ali Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.262 of 2013 

   Md. Daud Ali Bissas 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.263 of 2013 

   Khandkar Akramul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
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Jail Appeal No.264 of 2013 
   Md. Harun-Or-Rashid 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.265 of 2013 

   Al Masum 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.266 of 2013 

   Md. Amdadul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.267 of 2013 

   Md. Mozammal Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.268 of 2013 

   Md. Rafiqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.269 of 2013 

   Md. Jakir Hossain 
                   ….Appellant. 
     -Vs- 
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   The State 
      …Respondent.  

With 
Jail Appeal No.270 of 2013 

   Md. Shafiqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.271 of 2013 

   Md. Saiful Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.272 of 2013 

   Md. Kazal Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.273 of 2013 

   Md. Arshad Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.274 of 2013 

   Md. Nurul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.275 of 2013 



 

 

35

   Md. Omar Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.276 of 2013 

   Md. Saiful Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.277 of 2013 

   Raju Marma 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.278 of 2013 

   Md. Nazrul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.279 of 2013 

   Jashim Uddin Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.281 of 2013 

   S.M. Altaf Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
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      …Respondent.  
With 

Jail Appeal No.282 of 2013 
   Md. Taraqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.283 of 2013 

   Md. Islam Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.284 of 2013 

   Md. Sha Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.285 of 2013 

   Md. Mozammal Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.287 of 2013 

   Md. Asaduzzaman Mollah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.288 of 2013 

   Md. Anwarul Islam 
                   ….Appellant. 
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     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.290 of 2013 

   Md. Jakaria Mollah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.291 of 2013 

   Md. Masud Iqbal 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.292 of 2013 

   Md. Ali Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.293 of 2013 

   Md. Aktar Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.294 of 2013 

   Md. Khairul Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
  

With 
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Jail Appeal No.295 of 2013 
   Md. Wahidul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.296 of 2013 

   Md. Abul Bashar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.297 of 2013 

   Md. A. Karim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.298 of 2013 

   Md. Reon Ahamed 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.299 of 2013 

   Md. Jashim Uddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.300 of 2013 

   Md. Saifuddin Miah 
                   ….Appellant. 
     -Vs- 
   The State 
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      …Respondent.  
 

With 
Jail Appeal No.301 of 2013 

   Siddik Alam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.302 of 2013 

   Md. Abu Taher 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.303 of 2013 

   Md. Rezaul  Karim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.304 of 2013 

   Md. Rubel Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.305 of 2013 

   Md. Tariqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.306 of 2013 
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   Md. Sumon Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.307 of 2013 

   Md. Selim Reza 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.308 of 2013 

   Md. Rafiqul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.309 of 2013 

   Md. Jakir Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.310 of 2013 

   Md. Ziaul Haque 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.311 of 2013 

   Md. Nazmul Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
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With 
Jail Appeal No.312 of 2013 

   Md. Nasir Uddin Khan 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.313 of 2013 

   Md. Rezaul karim 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.314 of 2013 

   Uttam Borua 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.315 of 2013 

   Md. Nurul Huda 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.316 of 2013 

   Md. Abul Mohit 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.317 of 2013 

   Md. Razibul Hassan 
                   ….Appellant. 
     -Vs- 
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   The State 
      …Respondent. 

With 
Jail Appeal No.318 of 2013 

   Md. Anowar Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.319 of 2013 

   Md. Shabuddin Talukder 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.320 of 2013 

   R.M. Salauddin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.321 of 2013 

   Md. Harunar Rashid Miah 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.322 of 2013 

   Rakhal Chandra 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.323 of 2013 

   Md. Kamal Mollah 
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                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.324 of 2013 

   Md. Shamim Al Mamun 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.325 of 2013 

   Md. Moniruzzaman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.326 of 2013 

   Md. Obaidul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.327 of 2013 

   Md. Abdul Kaium 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.328 of 2013 

   Kazi Arafat Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 
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With 
Jail Appeal No.329 of 2013 

   Md. Shahidur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
  

With 
Jail Appeal No.330 of 2013 

   Md. Atour Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.331 of 2013 

   Md. Shahi Aktar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.332 of 2013 

   Md. Nazrul Islam 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.333 of 2013 

   Khandaker Moniruzzaman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
  

With 
Jail Appeal No.334 of 2013 

   Md. Abul Kalam Azad 
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                   ….Appellant. 
     -Vs-  
   The State 
      …Respondent.  

With 
Jail Appeal No.335 of 2013 

   Md. Humayun Kabir Azad 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.336 of 2013 

   Md. Jalal Uddin Ahmed 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.337 of 2013 

   Md. Aminur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.338 of 2013 

   Md. Sazzad Hossain 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.339 of 2013 

   Md. Atiqur Rahman 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
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Jail Appeal No.340 of 2013 
   Md. Ramzan Ali 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  
 

With 
Jail Appeal No.341 of 2013 

   Md. Abdul Matin 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent. 

With 
Jail Appeal No.148 of 2014 

   Romandra Nath Bissas 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.149 of 2014 

   Md. Abu Taher 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
Jail Appeal No.150 of 2014 

   Alauddin Sardar 
                   ….Appellant. 
     -Vs- 
   The State 
      …Respondent.  

With 
   Government Crl. Appeal No.03 of 2014  
   The State 
                   ….Appellant. 
     -Vs- 
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   Md. Jashim Uddin and others 
      …Respondents.  
 
 

Mr. Mahbubey  Alam, Attorney General, 
     With 

Mr. Murad –E- Reza, Additional Attorney 
General,  

with 
Mr. Momtazuddin Fakir, Additional 
Attorney General,  

With 
Mr. K.M. Zahid Sarwar, D.A.G.  

with 
 

Mr. Md. Mosharaf Hossain Sarder, D.A.G,  
  With 
Mr. Farhad Ahmed, D.A.G.  

With 
   Mr. Biswajit Debnath, D.A.G 
     With 

Mr. Bashir Ahmed, A.A.G.  
  with 
Mr. Gazi Md. Mamunur Rashid, A.A.G 
  With 
Mr. Md. Asaduzzaman, A.A.G. with 
Ms. Mahfuza Bugum, A.A.G. 
  And 
Mr. Kazi Md.Mahmudul Karim Ratan, A.A.G.  
 

…….For the State in 
Death Reference No.58 of 
2013, Govt. Crl. Appeal No.3 
of 2014 and appeals and Jail 
Appeals. 

   
Mr. Mosharraf Hossain Kazol, Additional 
Attorney General  

with 
Mr. Sheikh Baharul Islam, D.A.G. 
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 with 
Mr. Md. Aminul Islam, A.A.G. 

 with 
Mr. Md. Habibur Rahman, A.A.G. 

 With 
   Mr. A.K.M. Towhidur Rahman, A.A.G 
     with 

Mr. Md. Mokter Hossain, A.A.G. 
 And 

Mr. Abdul Jalil Afrad Kabir, A.A.G. (All are 
Govt. Prosecutors) 

 …….For the Govt. Prosecutors 
in Death Reference No.58 of 2013, 
Govt. Crl. Appeal No.3 of 2014 and 
appeals and Jail Appeals. 
 

   Mr. Md. Aminul Islam,  State Defence Lawyer 
        With  

Mrs. Hasna Begum, State Defence Lawyer 
…….For the absconding 
condemned- Prisoners. 
 

Mr. Jamiruddin Sircar, Senior Adv. with 
Mr. Md. Aminul Islam, Advocate 

.....For the appellant in     
Crl.  Appeal No.2970 of 
2014 

 
Mr. Khandaker Mahbub Hossain, Senior 
Adv. 
Mr. Md. Ainnul Islam, with 
 Mr. M. Masud Rana, Advocate  

.....For the appellant 
Nos.1,2,5 in     Crl. 
Appeal No.801 of 2014, 
appellant Nos. 2,  in Crl. 
Appeal No. 298 of 2014 

Mr. Abdul Baset Majumder, Senior Adv.         
 
                 with 
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Mr. Md. Aminul Islam, Advocate 
Mrs. Sultana Akter, Advocate 

.....For the appellant 
No.12 in     Crl.  Appeal 
No. 297 of 2014, Crl. 
Appeal. No.739 of 2014, 
740 of 2014, 735 of 
2014, Appellant Nos. 02, 
05, 06, 07, 08.09,10 and 
11 in Criminal Appeal 
No. 305 of 2014, 298 of 
2014, appellant No.2 and 
20 in Crl. A. No.7491 of 
2013. 

Mr. S.M. Shahjahan,  Adv. with 
Mr. Md. Hedayet Ullah,  
Mr. A.B.M. Siddiqur Rahman Khan, Ad  

with 
Mr. Md. Istiak Ahmed, Advocate 
Mr. Md. Mohinul Islam, Advocates 

.....For the appellant No.2 
and 8 in     Crl.  Appeal 
No.297 of 2014, 
Appellant No. 01, 04 in 
Criminal Appeal No. 305 
of 2014, 2360 of 2014, 
297 of 2014, 5992 of 
2014, 726 of 2014, 731 
of 2014, appellant No.3 
in Crl. A. No.302 of 
2017, appellant No.8 in 
Crl. A. No.51 of 2014, 
appellant No.22 in Crl. 
A. No.15 of 2014, 
appellant No.11 in Crl. 
A. No.41 of 2014, 
appellant No.11 in Crl. 
A. No.112 of 2014, Crl. 
A. No.65 of 2014, 
appellant No.2, 6 and 10 
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in Crl. A. No.82 of 2014, 
170 of 2014, 452 of 
2014, 723 of 2014, 1180 
of 2014,  1821 of 2014,  
7067 of 2014,  

Mr. A.S.M. Abdul Mobin,  Adv. 
Mr. Md. Aminul Islam, with 
Mrs. Sultana Akter Rubi,  
 

.....For the appellants in     
Crl. Appeal No. 303  of 
2014, 727 of 2014, 
appellant No.2 in Crl. A. 
No.302 of 2014, 
Appellant no. 03 in 
Criminal 305 of 2014, 
745 of 2014, 3573 of 
2014, appellant Nos.1 
and 5 in Crl. A. No.112 
of 2014, 485 of 2015, 
514 of 2015,  

Mr. Muhammad Mohsen Rashid,  Adv. 
.....For the appellants in     
Crl.  Appeal No. 169  of 
2014, appellant No.4 in 
306 of 2014, 730 of 2014  

Mr. Syed Mizanur Rahman,  Adv. 
Mr. Ellious Ahmed, Advocate 

.....For the appellant in     
Crl.  Appeal No. 1023 of 
2014. 

    
   Mr. Md. Aminul Islam,  Advocate with 
   Mrs. Sultana Akter Rubi, Advocate  
   Ms. Sufia Akter Helen, Advocate 
   Mr. Mohammad Ramjan Khan, Advocate 
   Mr. Subrata Halder, Advocate 
   Mr. Mohammad Shahin Mia, Advocate 
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 ................... for the 
Appellants in Criminal Appeal 
Nos.303 of 2014, 727 of 2014, 
748 of 2014, 745 of 2014, 752 
of 2014, 732 of 2014, 734 of 
2014, 746 of 2014, 749 of 
2014, 728 of 2014, 299 of 
2014, 742 of 2014, 750 of 
2014, 301 of 2014, 747 of 
2014, 751 of 2014, 730 of 
2014, 738 of 2014, 739 of 
2014, 729 of 2014, 740 of 
2014, 735 of 2014, 744 of 
2014, 726 of 2014, 300 of 
2014, 743 of 2014, 737 of 
2014, 736 of 2014, 304 of 
2014, 2970 of 2014, 731 of 
2014, 741 of 2014, appellant 
No.1, 3 and 5 in Crl. Appeal 
No. 298 of 2014, 302 of 2014,  
297 of 2014, 305 of 2014, 306 
of 2014, 01 of 2014, 7484 of 
2013, 801 of 2014, 867 of 
2014, appellant Nos.4 in Crl. A. 
31 of 2014, 70 of 2014, 
appellant No.5 in Crl. A. No.51 
of 2014, 82 of 2014, 02 of 
2014, 15 of 2014, 40 of 2014, 
41 of 2014, 112 of 2014, 113 of 
2014, 7491 of 2013, 2969 of 
2014, 14 of 2014, 38 of 2014, 
39 of 2014, 43 of 2014, 47 of 
2014, 46 of 2014, 48 of 2014, 
94 of 2014, 42 of 2014, 13 of 
2014, 40 of 2014, 43 of 2014,  
50 of 2014, appellant No.9, 2, 
5,  appellant No.9, 2, 5 in Crl. 
A. 82 of 2014, Crl. A. No.85 of 
2014, 1373 of 2014, 2650 of 
2014, 361 of 2014,  
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Mr. Khair Ezaz Maswud, Adv. 
.....For the appellant in     
Crl.  Appeal No. 314 of 
2014. 

 
 

   Mr. Md. Helal Uddin Mollah, Advocate 
For the appellant No.6 
in Crl. A. 302 of 2014, 
733 of 2014 

Mr. Taj Mohammad Sheikh,  Adv. 
.....For the appellant in     
Crl.  Appeal No. 305 of 
2014. 

 
Mr. Md. Shamim Sarder, Adv. 

.....For the appellants in     
Crl.  Appeal No. 206 of 
2014, appellant No.8 and 
11 in Crl. A. 302 of 
2014, 2358 of 2014, 
2359 of 2014, appellant 
Nos. 1, 2, 3 and 6 in Crl. 
Appeal No.31 of 2014, 
2358 of 2014,  
 

Mr. Md. Sanowar Hossain, Adv. with 
Mrs. Sayeda Sabina Ahmed, Advocate. 
Mr. Sirajul islam, Advocate 
Mr. S.M. Rifat Uddin 

.....For the appellant in     
Crl.  Appeal No. 1182 of 
2014,  appellant No.2  
and 3 in Crl. A. No.1175 
of 2014, 1174 of 2014, 
1184 of 2014, 1173 of 
2014, 1181 of 2014, 
1176 of 2014, 1179 of 
2014, appellant No.1, 7 
and 8 in Crl. A. No.82 of 
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2014, 1177 of 2014, 
1178 of 2014. 

Mr.  Khairul Alam Pupul, Adv. 
.....For the appellant No.3 
in     Crl.  Appeal No. 
1529 of 2014, Crl. 
No.668 of 2014, 912 of 
2014,  

Mr. Kamruzzaman Bhuiyan, Adv. 
.....For the appellant No.2 
in     Crl.  Appeal No. 
1529 of 2014. 

Mr. Golam Nobi, Adv. 
.....For the appellant in     
Crl.  Appeal No. 796 of 
2014. 

Mr. Md. Mosabbir Hossain Bhuiyan, Adv. 
.....For the appellant in     
Crl. Appeal No. 360 of 
2015, Crl. A. 90 of 2014. 

Mr. Md. Masudul Hoque, Adv. 
.....For the appellant in     
Crl.  Appeal No. 409 of 
2014. 

Mr. Shamim Haider  Patwary, Senior Adv. 
.....For the appellant in     
Crl.  Appeal No. 747 of 
2014. 

Mr. Md. Mahfuzul Alam, Senior Adv. 
.....For the appellant Nos. 
5 ,6 and 8 in     Crl.  
Appeal No.306 of 2014, 
1183 of 2014, appellant 
No.4 in Crl. Appeal No. 
298 of 2014 

Mrs. Fahima Barrin, Adv. 
.....For the appellant No.1 
in     Crl.  Appeal No. 
1529 of 2014, appellant 
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No.8 of Crl. A. No.50 of 
2014. 

    
   Mr. Shameem Haider Patwary, Advocate 

……….For the appellant in 
appellant No.747 of 2014.  

   Mr. Chowdhury Shamsul Arifin, Advocate 
For the appellant No.2 
and 4 in Crl. A. 51 of 
2014, Crl. A. 545 of 
2014, 640 of 2014,  

Mr. Subrata Kumar Kunda, Advocate 
For the appellant No.7 in 
Crl. A. 51 of 2014. 

   Mr. S.M. Rifaz Uddin, Advocate 
………… For the 
appellant No.1 in Crl. A. 
1175 of 2014. 

   Mr. Md. Abdul Kadir Bhuiyan, Advocate 
..For the appellant in Crl. A. 
No.7197 of 2013, 753 of 2014, 
14 of 2014. 

   Mr. Kazi Mynul Hossain, Advocate 
..For the appellant in Crl. A. No.691 
of 2014. 
 

   Mr. A.K.M. Shamsul Hoque, Advocate 
     ……For the appellant in Crl. A. No.1088 of 2014. 
 
   Mr. Md. Wahidazzaman Sohel, with 

Mr. Anowar Islam Shahin, Advocate 
       ……For the appellant in Crl. A. No.665 of 2015. 

 
None appears 

…For the appellants in Crl. 
Appeal No.92 of 2014, 131 of 2014, 
158 of 2014, 173 of 2014, 307 of 
2014,  781 of 2014,  

   Mr. Md. Aminul Islam, with 
Mrs. Sultanam Akter Rubi, Advocates 
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…For the respondent Nos. 41,  23, 24, 
26, 29, 30, 32, 33, 34, 35,  40, 47, 48,  
54, 57,  60, 63, 64, 66, 68 in Govt.  
Crl. Appeal No. 3 of 2014  

 
Mr. Shamim Sarder, Advocate 

 …For the respondent Nos.13, 
25, 28, 27 in Govt. Appeal No. 3 of 
2014  

 
Mr. Md. Mostafa, Advocate 

…For the respondent No.15 in Govt. 
Crl. Appeal No. 3 of 2014  

 
   Mr. Abu Sayeed Sagar, Advocate 

…For the respondent No.11 in Govt. 
Crl. Appeal No. 3 of 2014  

 
Mr. Md. Tofiq Inam, Advocate 

…For the respondent No.31 in Govt. 
Crl. Appeal No. 3 of 2014  

 
Mr. A.K.M. Rur Nabi, Advocate 

…For the respondent No.45 in Govt. 
Crl. Appeal No. 3 of 2014  

 
Mr. Md. Ariful Islam, Advocate 

 …For the respondent No.13 in 
Govt. Crl.  Appeal No. 3 of 2014  

 
   Mr. Md. Aminul Islam, with 
   Mrs. Sultana Akter Rubi, Advocates 

…. For the State Defence Lawyer on 
behalf of the respondent Nos. 1, 2,3, 
7, 8, 10, 14, 15, 16, 18, 19,  20, 21, 
22, 35, 37,  38, 39, 42, 43, 44, 45, 46, 
49, 50, 51, 52,  55, 56, 58, 61, 62, 65 
and 69 in Govt. Crl. Appeal No. 3 of 
2014.  
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   None appears  
…….. For the respondent Nos. 5, 5, 6, 
9,17, 53, 67  in Govt. Crl. Appeal 
No.3 of 2014. 

   None appears. 
     ...... appellants in Jail Appeals. 
 

Heard in part on: 18.01.2015, 19.01.2015, 
20.01.2015, 26.01.2015,  27.01.2015,     
28.01.2015,  01.02.2015, 02.02.2015, 05.02.2015, 
08.02.2015, 09.02.2015, 10.02.2015, 11.02.2015, 
15.02.2015, 16.02.2015, 17.02.2015, 18.02.2015, 
19.02.2015, 22.02.2015, 23.02.2015, 24.02.2015, 
25.02.2015, 26.02.2015, 01.03.2015, 02.03.2015, 
03.03.2015, 04.03.2015, 08.03.2015, 09.03.2015, 
10.03.2015, 11.03.2015, 15.03.2015, 16.03.2015, 
01.04.2015, 02.04.2015, 05.04.2015, 06.04.2015, 
07.04.2015, 08.04.2015, 09.04.2015, 12.04.2015, 
13.04.2015, 15.04.2015, 16.04.2015, 19.04.2015, 
20.04.2015, 21.04.2015, 22.04.2015, 23.04.2015, 
26.04.2015, 27.04.2015, 29.04.2015, 04.05.2015, 
05.05.2015, 06.05.2015, 07.05.2015, 10.05.2015, 
11.05.2015, 12.05.2015, 13.05.2015, 14.05.2015, 
17.05.2015, 20.05.2015, 21.05.2015, 24.05.2015, 
25.05.2015, 26.05.2015, 27.05.2015, 28.05.2015, 
31.05.2015, 14.06.2015, 15.06.2015, 16.06.2015, 
17.06.2015, 18.06.2015, 21.06.2015, 22.06.2015, 
23.06.2015, 24.06.2015, 25.06.2015, 28.06.2015, 
29.06.2015, 30.06.2015, 01.07.2015, 02.07.2015, 
05.07.2015, 06.07.2015, 07.07.2015, 08.07.2015, 
26.07.2015, 27.07.2015, 28.07.2015, 29.07.2015, 
30.07.2015, 03.08.2015, 04.08.2015, 05.08.2015, 
06.08.2015, 09.08.2015, 10.08.2015, 11.08.2015, 
12.08.2015, 13.08.2015, 16.08.2015, 17.08.2015, 
18.08.2015, 19.08.2015, 20.08.2015, 23.08.2015, 
24.08.2015, 25.08.2015, 26.08.2015, 27.08.2015, 
30.08.2015, 31.08.2015, 01.09.2015, 02.09.2015, 
03.09.2015, 06.09.2015, 07.09.2015, 08.09.2015, 
09.09.2015, 10.09.2015, 01.11.2015, 08.11.2015, 
09.11.2015, 10.11.2015, 11.11.2015, 12.11.2015, 
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15.11.2015, 16.11.2015, 17.11.2015, 18.11.2015, 
19.11.2015, 22.11.2015, 23.11.2015, 24.11.2015, 
25.11.2015, 26.11.2015, 29.11.2015, 30.11.2015, 
01.12.2015, 02.12.2015, 03.12.2015, 06.12.2015, 
07.12.2015, 08.12.2015, 09.12.2015, 10.12.2015, 
13.12.2015, 14.12.2015, 15.12.2015, 03.01.2016, 
04.01.2016, 05.01.2016, 06.01.2016, 07.01.2016, 
10.01.2016, 11.01.2016, 12.01.2016, 13.01.2016, 
14.01.2016, 17.01.2016, 18.01.2016, 19.01.2016, 
20.01.2016, 21.01.2016, 24.01.2016, 25.01.2016, 
26.01.2016, 27.01.2016, 28.01.2016, 31.01.2016, 
01.02.2016, 02.02.2016, 03.02.2016, 04.02.2016, 
07.02.2016, 08.02.2016, 09.02.2016, 10.02.2016, 
11.02.2016, 14.02.2016, 15.02.2016, 16.02.2016, 
17.02.2016, 18.02.2016, 22.02.2016, 23.02.2016, 
24.02.2016, 25.02.2016, 28.02.2016, 29.02.2016, 
01.03.2016, 02.03.2016, 03.03.2016, 06.03.2016, 
07.03.2016, 08.03.2016, 09.03.2016, 10.03.2016, 
13.03.2016, 14.03.2016, 15.03.2016, 20.03.2016, 
21.03.2016, 22.03.2016, 23.03.2016, 24.03.2016, 
27.03.2016, 28.03.2016, 29.03.2016, 30.03.2016, 
31.03.2016, 03.04.2016, 04.04.2016, 05.04.2016, 
06.04.2016, 07.04.2016, 10.04.2016, 11.04.2016, 
12.04.2016, 13.04.2016, 02.05.2016, 03.05.2016, 
04.05.2016, 05.05.2016, 08.05.2016, 09.05.2016, 
10.05.2016, 11.05.2016, 12.05.2016, 15.05.2016, 
16.05.2016, 17.05.2016, 18.05.2016, 19.05.2016, 
22.05.2016, 24.05.2016, 25.05.2016, 26.05.2016, 
29.05.2016, 30.05.2016, 31.05.2016, 01.06.2016, 
02.06.2016, 05.06.2016, 06.06.2016, 07.06.2016, 
08.06.2016, 09.06.2016, 12.07.20165, 13.07.2016, 
14.07.2016, 17.07.2016, 18.07.2016, 19.07.2016, 
20.07.2016, 21.07.2016, 24.07.2016, 25.07.2016, 
26.07.2016, 27.07.2016, 28.07.2016, 31.07.2016, 
01.08.2016, 02.08.2016, 07.08.2016, 08.08.2016, 
09.08.2016, 10.08.2016, 11.08.2016, 14.08.2016, 
16.08.2016, 17.08.2016, 18.08.2016, 21.08.2016, 
22.08.2016, 23.08.2016, 24.08.2016, 28.08.2016, 
29.08.2016, 30.08.2016, 31.08.2016, 01.09.2016, 
04.09.2016, 05.09.2016, 06.09.2016, 07.09.2016, 
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08.09.2016, 30.10.2016, 31.10.2016, 01.11.2016, 
02.11.2016, 03.11.2016, 06.11.2016, 07.11.2016, 
08.11.2016, 09.11.2016, 10.11.2016, 13.11.2016, 
14.11.2016, 15.11.2016, 16.11.2016, 17.11.2016, 
20.11.2016, 21.11.2016, 22.11.2016, 23.11.2016, 
24.11.2016, 27.11.2016, 28.11.2016, 29.11.2016, 
30.11.2016, 01.12.2016, 04.12.2016, 05.12.2016, 
06.12.2016, 07.12.2016, 08.12.2016, 11.12.2016, 
13.12.2016, 14.12.2016, 15.12.2016, 03.01.2017, 
04.01.2017, 05.01.2017, 08.01.2017, 09.01.2017, 
10.01.2017, 11.01.2017, 12.01.2017, 15.01.2017, 
16.01.2017, 17.01.2017, 18.01.2017, 19.01.2017, 
22.01.2017, 23.01.2017, 24.01.2017, 25.01.2017, 
26.01.2017, 29.01.2017, 30.01.2017, 31.01.2017,  
02.02.2017, 05.02.2017, 06.02.2017, 07.02.2017, 
08.02.2017, 09.02.2017, 12.02.2017, 13.02.2017, 
14.02.2017, 15.02.2017, 16.02.2017, 19.02.2017, 
20.02.2017, 22.02.2017, 23.02.2017, 02.04.2017, 
03.04.2017, 04.04.2017, 05.04.2017, 06.04.2017, 
09.04.2017, 10.04.2017,  11.04.2017,  12.04.2017,   
13.04.2017. 

    And 
 

Judgment on: 26.11.2017 and  27.11.2017. 

   
 

Md. Shawkat Hossain, J: 

 
    

The instant Death Reference No.58 of 2013 under 

Section 374 of the Code of Criminal Procedure was submitted 

by the Additional Metropolitan Sessions Judge, 3rd Court, 

Dhaka for confirmation of the death sentence of R.D.O 105 

Touhidul Alam, C.S-01 and others 151 condemned-prisioners 

and absconding accused.  
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The learned Judge awarded death sentence  to 34(thirty 

four) condemned-prisoners convicting them under Sections 

120B/302/34/149 of the Penal Code and 104(one hundred and 

four) condemned-prisoners and 14(fourteen) absconding 

accused convicting under Sections 302/ 34/ 149 of the Penal 

Code in Metropolitan Sessions Case No.9629 of 2010 arising 

out of New Market Police Station Case No.09 dated 06.04.2009 

corresponding to G.R. No.110 of 2009 by the impugned 

judgment and order dated 05.11.2013. Those condemned –

prisoners/convict-accused were also sentenced to pay a fine of 

Tk.1,00,000 (one lac) each.  

Challenging the legality and propriety of that judgment 

and order of conviction and sentence, the condemned-prisoners 

preferred Criminal Appeals and Jail appeals. Govt. preferred 

Crl. Appeal No. 03 of 2014 against 69 acquitted accused. The 

reference, all the Criminal Appeals, Jail Appeals and Govt. 

Criminal Appeal having arisen out of the same judgment and 

order, have been heard together and are being disposed of by 

this judgment. 

 Peelkhana Carnage. 
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The incidents that took place on 25-26th February, 2009 

in Peellkhana, the BDR Head Quarter is popularly known as 

Peelkhana carnage.  

Historical background of BDR (Bangladesh Rifles) 

presently BGB(Border Guard Bangladesh). 

Bangladesh Rifles, presently known as Border guard of 

Bangladesh in short BGB is a paramilitary force having its 

Headquarter in Peelkhana, Dhaka. With the emergence of 

Bangladesh as formed by president order No. 148, The 

Bangladesh Rifles order, 1972. 

The force originated with the name ‘Frontier Protection 

Force’ formed by the East India Company in 1794 which later 

on named as ‘Ramgarh Local Battalion’ in 1795. In 1861 it was 

reorganized as ‘Frontier Guards’ with its Headquarter in 

Chattagram and under command outpost at Kumrup, Goalpara, 

Laxmipur, Sylhet and Tripura. In 1879 ‘Special Reserved 

Company’ of the force was raised for the first time at 

Peelkhana. In 1891 this force as re-named as ‘Bengal Military 

Police’ commanded by a European Subedar with four 

companies located at different parts of Indian Sub-continent – 
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Dhaka, Dhumka, Vagolpur and Gangtok. In 1920 it was 

renamed as Eastern Frontier Rifles comprising 16 platoons and 

its primary tasks were to protect the border and assist internal 

security. After partition of the Indian sub-continent it was re-

organized and renamed as East Pakistan Rifles.  In 1958 the 

force was assigned with the task of Border Smuggling and anti-

smuggling duties. For efficient leadership army officers were 

employed in the force for the first time. On 25th March, 1971 

the strength of the force increased to 13,454 along with 

majority Bengali members. The Bengali members of the force 

played an illustrious role in the historic ‘Liberation War’ of 

Bangladesh. At the beginning of Liberation War, Bengali 

members of the force created strong opposition and inspired the 

people in masse to stand against the Pak-army. Almost 12,000 

soldiers of this force, accompanied by other forces, freedom 

fighters fought armed battle for nine months long and liberated 

the country. In the liberation war 817 members of this force 

sacrificed of their lives for the Nation. Among them, Shaheed 

Lance Naik Nur Mohammad Sheikh and Shaheed Lance Naik 

Munshi Abdur Rouf were bestowed the highest gallantry award 
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‘Bir Sreshtha’ for their heroism. As many as 118 martyrs of this 

force were also awarded ‘Bir Uttam’, ‘Bir Bikram’ and ‘Bir 

Protik’. After independence of Bangladesh this force was 

renamed as Bangladesh Rifles in short BDR. In 1980 the 

government granted ‘National Flag’ as special recognition of its 

activities. In 2008 government also awarded the prestigious 

‘Independence Medal 2008’ for its outstanding contribution to 

the ‘Liberation War’.  Following the grievous mishap 

reorganization of the force inevitably came on ward and with 

the passing of  Border Guard of Bangladesh Act, 2010 in the 

Parliament on 8th December and with its effect from 20th 

December, 2010 the force renamed as Border Guard 

Bangladesh in short BGB with its distinct  monogram and 

dress. The force BDR had its Head quarter in Peelkhana (as of 

BGB) with five Battalions-Sadar Battalion, 13 Rifle Battalion, 

24 Rifle Battalion, 36 Rifle Battalion and 44 Rifle Battalion. In 

Peelkhana, there were/are the family quarters for officers, 

JCOs, other ranks and civilians, educational institutions, 

hospital, important installations- Darbar Hall, Quarter Guard, 

Magazine, Ordnance stores, BDR Farm, Banks, different 
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offices of Headquarters, Museum, Swimming Pool, 

departmental stores, canteens of the battalions etc. Army 

officers are appointed as Director General and other 

commanding positions on deputation. Its main responsibility is  

to guard the countries border, prevent smuggling, assist the 

army during War and in addition to that they also assist the 

government in disaster management, maintenance of law of 

order, organizing national election smoothly etc.  At present the 

force is effectively discharging its assigned task and duties 

through 5 Regions, 16 Sectors, 57 Battalions and many other 

Border outposts. In every year BDR week is celebrated 

officially. Following this tradition  BDR week 2009 was 

commenced for the period 22-27th February in Peelkhana, the 

Headquarter of BDR presently BGB. On 24th Feb, 2009 the 

Hon’ble Prime Minister of the Government of The People’s 

Republic of Bangladesh received salutation of BDR soldiers at 

a parade as the Chief Guest. The annual meeting of the BDR 

was scheduled at 8.00 A.M. but afterwards scheduled at 9.00 

A.M. on 25th Feb, 2009. Annual dinner and Pony show ‘Tatto-

show’ was scheduled on the night, 26th February. Darbar was 
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designed (as it is designed every year) as official annual 

meeting of the soldiers with the D.G. and other commanding 

officers to update the soldiers on topics such as policy making 

etc. and to bridge up the relations between soldiers and officers. 

Common soldiers get an opportunity to express their 

complaints, demands to the high officials during such annual 

meeting. For the occasion of BDR week Peelkhana was 

decorated with colorful festoons and flags and high security 

measure was taken all around. It was adorned with its all scenic 

beauty, cleanliness, a tune of peace and harmony but all 

shattered down at the shower of bullets of the BDR rebels- the 

condemners/appellants at the beginning of working hour of the 

day, 25th Feb, 2009.   

 Legal process over the incidents. 

a.  G.D. No.2145 dated 25.02.2009 was lodged with 

Lalbag Police Station by the then Officer-in-Charge, 

Nabo-Joti Krisha (P.W.1). 

b.  Lalbag Police Station Case No.65 dated 28.02.2009 

under Sections 120B/121/121A/147/149/332/333/ 

353/ 342/343/323/324/325/326/307/302/436/427/380/ 
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382/ 201/114/109/34 of the Penal Code was also 

lodged by him.  

c. The case was subsequently transferred to New Market 

Police Station by order of Chief Metropolitan 

Magistrate, Dhaka vide Memo No.CMM-09367 dated 

06.04.2009 since Peelkhana was included under New 

Market Police Station by gazette notification dated 

06.06.2005 and recorded as New Market Police 

Station Case No.9 dated 06.04.2009.  

Investigation agencies.  

a. Initially Nabojyoti Kisha (P.W.1) the then Officer-in-

Charge was appointed as investigation officer to the 

case.  

b. Afterwards investigation of the case was transferred to 

the C.I.D by order of the Police Head Quarter vide 

Memo No.Aciva-1/10-2009 (wewWAvi) 684 dated 

01.03.2009 . 

Trial under common Law: 

On the question of Trial against the offenders 

involving in Peelkhana carnage i.e. Peelkhana Murder 
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case, a reference being sent by the Hon’ble President 

under Article-106 of the Constitution of Bangladesh, 

1972 to the Appellant Division on the questions- 

a. whether the provision of the Army Act,1952 (Act 

XXIX of 1952) can be applied against the BDR 

personnel involved in the incident aforesaid? 

b. In the event, the answer to the aforesaid question 

“(A)” is in the negative, whether the provisions of 

Army Act, 1952 can be applied against the said 

BDR personnel by issuing notification under 

Section 5 of the Army Act, 1952? – 

Their Lordships heard and answered the reference 

in negative in Special Reference Case No.1 of 

2009 and the trial thus held under common laws of 

the country.  

Prosecution Case/Defence Case: 

Prosecution case as it appears on record is that Nabojyoti 

Khisha (P.W.1), the then Officer-in-Charge, Lalbag Police 

Station having heard of firing sound from Peelkhana at about 

9.30 A.M. on 25th Feb, 2009 lodged the G.D. referred above 
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and moved towards Peelkhana along with his accompanied 

force but could not approach therein for the cause of incessant 

firing, evaporation of smoke from inside, heavy machine guns 

and other weapons being posted at gate No.2 and other gates. 

He came to know from different sources that on the occasion of 

B.D.R week,  Darbar was going on at Darbar Hall in Peelkhana 

with the presence of about three thousand BDR jowans and 

high ranking officers including D.G. in the chair and with the 

entrance of  BDR jowans with arms and pointing arms on D. G. 

there occurred anarchy and all BDR jowans stood up and left 

Darbar and afterwards by way of plundering kotes and 

magazines, committed murder to army officers including D.G 

and some civilians. He also came to know of recovery of dead 

bodies of two army officers from sewerage pipe and also of 

some other officers from different places and injured persons 

admitted to hospitals, ransacking of the residences of army 

officers, setting fire to the vehicles, caused explosions, heard of 

dialogue of BDR jowans with the Prime Minister at evening on 

25th Feb, 2009 for settling issues and however, on 28th  he 

lodged the aforesaid Lalbag Police Station Case No. 65 dated 



 

 

68

28.02.2009 against accused namely- DAD Tauhidul Alam,  

DAD Md. Nasir Uddin  Khan,  DAD Mirza Habibur Rahman,  

BDR member Md. A. Rahim, DAD Jalil and  Sepoy Salim and 

some other persons. In fact, he is not the eye witness to the 

occurrence in committing murder and other atrocities. 

Prosecution case, in fact, appears from the oral evidence of the 

prosecution witnesses.  

The facts brought out during investigation are that on the 

occasion of BDR week, 2009 Darbar was scheduled at 8.00 but 

later on, held at 9.00 A.M, 25th Feb’ with the participation of 

2483 BDR personnel, 97 army officers and D. G. BDR on the 

chair. During the course of addressing by D.G. BDR to BDR 

personnel at about 9.25/9.30, a BDR person namely Moyeen 

out of conspiracy in a concert of common intention entered into 

Darbar with arms and pointed arms on D. G., another BDR 

person namely Kajol also entered into Darbar with arms 

following Moyeen and at that event a firing happened, army 

officers detained Moyeen, Kajol ran away and all BDR 

personnel stood up raising voice ‘Rv‡Mv’, formed an unlawful 

assembly in-furtherance of their common object, all the BDR 
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personnel tried to leave Darbar, D.G. BDR asked them to take 

seat but they all left opening the doors and even by breaking the 

windows. D.G. BDR asked BDR commanders to control the 

troops but ultimately could not succeed. Earlier to that it was at 

about 8.50 A.M. the conspirators confined the officer on duty 

(P.W.33) at central quarter guard and the BDR personnel 

meanwhile who also left Darbar took out arms, ammunitions 

from kotes and  magazines in pursuance to the conspiracy by 

some BDR personnel- designed and formulated earlier to the 

occurrence, with the aim and object ‘wewWAvi G †Kvb Avwg© Awdmvi 

_vK‡ebv’ and for the purpose of the implementation of their 

demands such as-‘UN kvwš— wgk‡b–BDR- †`i †bqv; BDR-‡`i †ikb 

60% n‡Z 100%-G e„w× Kiv; we.wm.Gm.-Gi gva¨‡g BDR- Gi wbR¯̂ 

Awdmvi wb‡qvM †`qv; mxgvš— fvZv e„w× Kiv (260 UvKv n‡Z evov‡bv); cywj‡ki 

PRB Gi b¨vq BDR-†`i wbR¯̂ AvBb ˆZix Kiv; †mbvevwnbxi Awdmvi‡`i 

BDR-G bv Avbv; †hvM¨Zv Abymv‡i cÖ‡gvkb †`qv; †eZb ˆelg¨ ~̀i Kiv BZ¨vw`’  

(as per confession of Sepoy of Salim Reza C.S.A. No.6) moved 

towards Darbar and different places in Peelkhana on firing, 

committed murder to army officers posted in Peelkhana and 

attended Darbar from outside Peelkhana including D.G, BDR, 
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his wife, guests in his residence including maid servant and also 

committed murder to other BDR personnel, public persons 

including a student and a vegetable seller at outside Peelkhana 

and dispersed some dead bodies through sewerage, caused 

barbaric atrocities by ransacking the residence of the army 

officers, plundering the belongings therefrom, barbarous in 

human dealings with their family members setting fire to the 

vehicles and causing disappearance of the dead bodies by 

dumping together male and female in mass-grave without any 

ceremonial, stood the whole Nation and the newly elected 

Government to an unusual, unexpected dreadful situation, in 

fact, the offenders as member of disciplined force committed 

untold devastation, disorder and finally  killed 74 persons 

including 57 bright, brilliant, brave, worthy army officers in a 

space of some hours which the Nations never experienced, even 

in historic War of Liberation, 1971.   

On the occasion, some BDR personnel under the 

leadership of DAD Dauhidul Alam (C.S.A.1) met with  Sheikh 

Hasina, the Prime Minister at Jamuna, the then residence of 

Prime Minister and during the course of discussion BDR 
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delegates deliberately and intentionally to obtain general mercy 

concealed the atrocities they committed including the murder of 

Army officers along with D.G. and his wife and although 

promised to surrender arms forthwith but on returning 

therefrom they spent time with ulterior motive in surrendering 

arms and meanwhile caused disappearance of all dead bodies  

to screen their offence of committing murder and however 

finally surrendered arms at evening 26th, Feb’ 2009. 

Prior to the occurrence the conspirators met together, 

talked together at several occasions, circulated leaflets, pursued 

the high-ups, formulated, agreed upon the plan of action and 

afterwards committed atrocities, murders accordingly in pre-

concerted way. 

Defence Case: 

Since there have number of accused in the case and they 

have been defended separately and jointly by different  

Advocates, no definite defence case seems to be appeared but 

from cross-examination on their behalf and their statements 

under Section 342 of the Code of Criminal Procedure they all 

claim that they are innocent, they had no complicity to the 
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occurrence, implicated falsely by confessional statements 

obtained by way oppression, coercion, undue influence and 

murder of army officers took place at their own provocation, 

inter-grouping among themselves and by some other agencies 

from outside.  

Investigation Report:  

 Investigation of the case, it was decided later on to 

entrust Abdul Kahar Akando, A.S.P, C.I.D (P.W.654), who 

carried it on with the assistance of a team of investigators. 

During the course of investigation, he perused the docket, 

prepared by the former investigation officer, visited the places 

of occurrence inside and outside  Peelkhana, prepared sketch 

maps thereto, seized arms and ammunitions, gave its  custody 

to the authority by way of zimmanama, detained 2307 accused, 

recorded 161 statements of 1345 witnesses, 164 statements of 

558 accused, prepared inquest, obtained autopsy report of the 

dead bodies and on completion of investigation of the case 824 

accused were placed for prosecution under Sections 

120B/121/121A/124A/148/149/447/448/332/333/353/342/343/

324/325/326/307/435/436/427/380/382/411/302/201/114/109 
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and 34 of the Penal Code vide  charge sheet No.127 dated 

12.07.2010 in obtaining required sanction of the government 

for the offence under 120B . 

Cognizance of the offences:  

Metropolitan Magistrate, Dhaka took cognizance of the 

aforesaid offences against the accused by order dated 

23.09.2010 and transmitted the record to the Metropolitan 

Sessions Judge, Dhaka and the case was numbered as 

Metropolitan Sessions Case No.9629 of 2010.  Metropolitan 

Sessions Judge afterwards sent back the case to the Court of 

Metropolitan Magistrate for further investigation by order dated 

07.02.2011 and on further investigation supplementary charge 

sheet was submitted on 20.03.2011 for another 26 accused were 

placed for prosecution under Sections120B/ 121/ 121A/ 124A/ 

148/ 149/ 447/ 448/ 332/ 333/ 353 / 342/ 343/ 324/ 

325/326/307/435/436/ 427/380/382/ 411/302/201/114/109 and 

34 of the Penal Code. Supplementary charge sheet being 

accepted cognizance was taken against them by order dated 

22.03.2011 and afterwards record was transmitted to the 

Metropolitan Sessions Judge for trial.  
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Framing of the Charges:  

Trial Court charged the accused under different Sections 

of the Penal Code (as mentioned hereinafter in respect the 

condemners/appellants) against  836 accused in their presence 

and in absence of 14 accused and discharged 1504 accused. 

State Defence Lawyers were appointed for trial in absentia. 

 During trial, prosecution examined as many as 654 

P.Ws. and after examination of the accused under Sections 342 

of the Code of Criminal Procedure further -24 D.Ws were 

examined on behalf of some accused.  

As many as 850 accused were placed for trial before the 

Court below. During trial 4(four) accused died. 

Sentence passed by the Trial Court:  

The learned Judge of the trial Court having heard the 

arguments of the learned Advocates appeared on behalf of the 

State, condemners/ appellants, State Defence Lawyers and on 

perusal of the evidence in consideration of the facts and 

circumstances of the case awarded death sentence to 152, 

imprisonment for life to 160, different sentences to 256 accused 

including fine (as mentioned hereinafter against respective 
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accused ) and acquitted  278 accused by its judgment and order 

dated 05.11.2013. 

Reference  under section 374 of the Code of Criminal 

Procedure:  

The learned Judge of the trial Court afterwards sent the 

case record in compliance with the provision under Section 374 

of the Code of Criminal Procedure and it was registered as 

Death Reference No.58 of 2013.  

Filing of Cr. Appeals, Jail Appeals and Appeal by the 

State:  

Challenging the legality and propriety of that judgment 

and order of conviction and sentence, the condemned-prisoners 

preferred Criminal Appeals and Jail appeals. State also 

preferred Criminal Appeal No.03 of 2014 against order of 

acquittal of 69 accused. The reference, all the criminal appeals, 

Jail appeals and Govt. Crl. Appeal being arisen out of the same 

judgment and order, have been heard together and are disposed 

of by this judgment. 
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Prosecution team placed before us the evidence on record 

both oral and documentary, the impugned judgment and order 

of conviction and sentence.  

 We have gone through the evidence on record and the 

impugned judgment carefully and minutely and considered the 

submission of the learned Counsels for both sides, we also 

availed the opportunity to observe the video-footage at different 

occasions of the occurrence recorded in electronic device as 

marked exhibits.   

During hearing herein before 6(six) 

condemners/appellants namely RDO DAD/153 Mirza Habibur 

Rahman(C.S. Accused No.3), Public Nasir Uddin Ahmed Pintu 

(C.S. Accused No.31), Sepoy/62725 Md. Shafiqul Islam (C.S. 

Accused  No.447), Subader Major/ 3992 Md. Abdul Kaium 

(C.S. Accused No. 186), JCO-Naib Subader/5954 Shahidul 

Islam (C.S. Accused No.271) and Lance Naik Sig/52804 Abdul 

Barek (C.S. Accused 513)  died. The concerned Criminal 

Appeals and jail appeals thus have been abated in view of 

Section 431 of the Code of Criminal Procedure.   
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It is to be noted that at the fag end of hearing, prosecution 

brought three appeals for enhancement of the sentence of some 

convicts/appellants/accused along with applications under 

Section 5 of the Limitation Act for condoning the delay of 1063 

days and the applications being heard were rejected by order 

dated 13.04.2017 and the order is affirmed by the Appellate 

Division on rejection of Criminal Petition Of Leave To Appeal 

Nos. 468-470 of 2017 by its order dated 06th June, 2017.  

Mr. Mahbubey Alam, the learned Attorney General in 

spite of busy schedule with the Appellate Division participated 

in hearing of the Reference for many a days and assisted us 

with his valuable submissions on legal aspect as well as 

scanning and weighing evidence. Mr. K.M. Zahid Sarwar, the 

learned Deputy Attorney General and other team members 

appeared day to day all the time in hearing the Reference, 

Criminal Appeals, Jail Appeals, Govt. Crl. Appeal by the State 

and rendered their assistance in pressing the evidence and 

counter submissions before us.  

A team of conducting Lawyers before the trial Court 

under the leadership of Mosharraf Hossain Kazol, the learned 
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Additional Attorney General also attended to the hearing of 

Reference, Criminal Appeals, Jail Appeals on behalf of the 

State and assisted us with the legal submissions as well as in 

appreciating the oral and documentary evidence on record.  

Mr. Jamiruddin Sircar, Mr. Khandaker Mahbub Hossain, 

Mr. Abdul Baset Majumder, the learned Senior Counsels and 

Mr. S.M. Shahjahan, Mr. Muhammad Mohsen Rashid, Mr. 

A.S.M. Abdul Mobin, Mr. Syed Mizanur Rahman, Mr. Md. 

Aminul Islam, Mr. Khair Ezaz Maswud, Mr. Md. Helal Uddin 

Mollah, Mrs. Sultana Akter Rubi,  Mr. Md. Shamim Sarder, 

Mr. Md. Sanowar Hossain, the learned Advocates made 

submissions on pertinent issues raised in the case from the 

submissions and counter submissions of both sides.  

From the submissions and counter-submissions of the 

learned Advocates appeared in the Case the following legal 

issues pertinently raised and they addressed the issues with 

their legal acumen, outstanding wisdom and profound 

knowledge-  

(I) Delay in lodging F.I.R; 

(II) Delay in examining the witnesses; 
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(III) Investigation; 

(IV) Further investigation of the case; 

(V) Cognizance against the accused;  

(VI) Framing of Charges; 

(VII) Recording of confessional statements in 

compliance           with the Provisions Under 

Section 164/364 of the Code of Criminal 

Procedure of the accused and ; 

(VIII) Retraction of confessional statements;  

(IX) Identification of the accused in dock; 

(X) Examination of the accused under Section 342 

of   the Code of Criminal Procedure; 

(XI) Confessions and that of co-accused as 

evidence; 

(XII) Reframing and recasting of the charges at fag 

end of trial; 

(XIII) Conspiracy and its proof; 

(XIV) Withholding of cited witnesses; 

(XV) Inquest and autopsy report; 

(XVI) Credibility of the prosecution witnesses etc.  
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 Mr. Attorney General at the outset of hearing pointed out 

the factual aspects of the case how the condemners/appellants 

the members of a disciplined force recruited and regulated by 

the Bangladesh Rifles Order, 1972 in hatching up the 

conspiracy met together at different times and places, visited 

the dignitaries, composed and circulated leaflets,  designed and 

formulated the plans in commission of ‘illegal act’ occured on 

25-26th Feb’2009 in Peelkhana, the Headquarter of BDR, the 

most restricted, protected, disciplined area situated within the 

heart of the capital and for no reason at all committed thereby 

the dreadful, horrendous, diabolical, tragic, barbaric atrocities 

and brutally killed 57 commanding officers along with Director 

General, the worthy sons of the country, whom they oath bound 

to obey and to protect at the cost of their own lives and 17 

others including the innocent passers–by, student and vegetable 

seller, Sepoys and an army officer.  

 Mr. Attorney General re-called those departed souls with 

all regards praying salvation and eternal peace upon them.   

 Mr. Attorney General further pointed out that among the 

conspirator-condemners/appellants prominently DAD Habib, 
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DAD Jalil, DAD Md. Nasir Uddin  Khan, Habilder Monir, 

Lance Naik Shahbuddin, Lance Naik Tarek, Sepoy Selim Reza, 

Sepoy Ayub, Sepoy Mehedi, Sepoy Sazzad, Sepoy Moyeen, 

Sepoy Kazal, Sepoy RP Rezaul and some others after 

composing a leaflet at Prim coaching of Zakir (Public) met 

together beneath Japan-Bangladesh hospital at 7.00 P.M. on 

13.02.2009 and agreed upon to meet with Mr. Sheikh Selim 

M.P., appeared in his residence and asked him to do the needful 

for implementation of their demands and failing which they 

threatened him ‘Avgv‡`i `vex `vIqv †g‡b †bIqv bv n‡j AvgivB e¨e¤nv 

†be’(Ref: confession of Selim Reza)  and thereafter on 

15.02.2009 at 9.00 P.M. they went to meet Home Minister at 

Hotel Imperial, Tejkunipara and afterwards to her residence and 

failing to meet her once again went to her residence at Baily 

road at 8.00 P.M. on 16.02.2009 and having failed they handed 

over their charter of demands to Mosharaf Hossain A.P.S. to 

Home Minister and afterwards on 23.02.2009 at 9.00 P.M. the 

conspirator-condemner/appellant Selim Reza violating all the 

norms of a disciplined force dared to talk with the Home 

Minister over mobile and asked of their demands and thereafter 
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on that date they met together in the field of 44 Battalion at 

evening and afterwards met in the residence of Zakaria adjacent 

to gate No.5 and they talked therein and agreed upon- ‘AvMvgxKvj 

25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ 

ne| Zvici †KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv 

AviI wm×vš— †bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ 

K‡j‡R AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq 

Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i 

iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|’ 

(Ref: confession of Selim Reza) and accordingly the 

conspirator-condemners/appellants assembled at Sultan ground 

at 7.30 A.M and they grouped themselves in two groups- ‘wmcvnx 

AvjZvd †dvm©‡K ỳBfvM K‡i| GK MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c 

g¨vMwRb †f‡½ †Mvjv evi“` wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, 

wmcvnx mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 13 

e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb fv½v MÖ“‡c 

wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 e¨vUvwjqb) mn 13 

e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ G‡m †hvM †`q| Avgvi `j 

†KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j g¨vMwRb n‡Z ¸wj Avb‡e| Zvici 
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A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj wewbgq K‡i `ievi nj A¨vUvK 

Kivi cwiKíbv †bIqv nq|’( Ref: confession of Selim Reza)  

Mr. Attorney General also pointed out that the 

conspirator- condemners/appellants being aware of Darbar to be 

held at 9.00 A.M. they in a pre-concerted way appeared at 

Central Quarter Guard ahead at 8.50 A.M. and confined Major 

Riaz (P.W.33) officer on duty thereat in a room and by 

plundering kote and magazine took out arms and proceeded 

towards Darbar and other places in Peelkhana and committed 

barbaric atrocities therein whole over the day-night and on the 

following day. During the course of occurrence the 

condemners/appellants ranksacked the  quarters of army 

officers, confined their family members, assaulted them, caused 

arson, explosion, even they did not spare their guests and maid 

servants and, in a word, they turned Peelkhana, a battle-field, a 

ground of hell. 

Mr. Attorney General further pointed out that DAD 

Touhidul Alam ( C.S.A. 1) had pioneer role behind it and he 

himself joined in the action formulated by the conspirators in 

the conspiracy and thus directed the rebellions at about 9.50 
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A.M ‘‡Zvgiv mK‡j A¯Î Av‡bv I †mbv Awdmvi‡`i LZg Ki’ (as per 

P.W.28), had his direct participation in killing of Major Asad 

‘GKUz c‡i wWGwW †ZŠwn` wm/I Gi i“‡g Av‡m ®jSl AvQv`‡K †`‡L Zv‡`i  

finish e‡j i“g †_‡K P‡j hvb | ms‡M ms‡M nvwej`vi †ejv‡qZ, bv‡qK 

AvQv`, wmcvnx Avwgbvi, †gRi AvQv`‡K ¸wj  K‡i nZ¨v K‡i P‡j 

hvq’(P.W.28).  DAD Touhid leaded the delegation to the Prime 

Minister at Jamuna and although he had knowledge of atrocities 

and murder committed in Peelkhana beforehand but he in a pre-

concerted way, as planed with the conspirators for achieving 

their common intention  concealed the same from the Prime 

Minister rather consoled Her excellency of safe position of 

army officers including D.G., BDR and although promised to 

surrender arms forthwith on return to Peelkhana but deliberately 

caused delay for the purpose of appointing him as D.G, BDR as 

he was declared on the following day as chanted by the 

rebellions-‘¢X|H|¢X ®a±¢qc ¢S¾c¡h¡c’( Ref: P.W.628) ‘c‡ii w`b Rvb‡Z 

cvwi DAD †ZŠwn`‡K fvicªvß wWwR wnmv‡e wb‡qvM †`Iqv n‡q‡Q (confession 

of Salim Reza)’ and that meanwhile facilitated the rebellions to 

cause disappearance of the dead bodies from different places. 

P.W.628 rightly deposed ‘he is the pioneer of the incident’. 
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Mr. Attorney General also pointed out that the 

conspirator- condemners/appellants threatened the Government 

not to invade army in Peelkhana and they provoked BDRs 

jowans of different sectors outside capital to stand beside them 

‘ wewfbœ BDwbU G mobile K‡i e‡j GLvbKvi me A¢gp¡l−cl nZ¨v K‡iwQ 

†ZvgivI †Zvgv‡`i Awdmvi‡`i nZ¨v Ki (Ref: P.W.10)’ and 

consequently BDR jowans at outside sectors readily responsed 

to the call on the following day and put the country in a state of 

War.  The country never faced such horrible, tragic situation 

after 15th Aug’ 1975, the killing of Bangabandhu Sheikh 

Mujibur Rahman, the father of the Nation, his family members 

and loss of such brave, brilliant, high ranking army officers in a 

couple of hours. The information of the incident shattered the 

peaceful mind  of the newly elected Prime Minister Sheikh 

Hasina (as she then was) like a bolt from the blue and she in a 

moment took seat with senior cabinet members, Chief of Army, 

Air and Naval forces on emergent call and took necessary steps 

to the incidents and at one stage she stepped down to talk with 

the delegate member- the condemners/ appellants in the 

residence of her excellency at Jamuna (as it then was) but they 
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daringly denied to talk with her in presence of members of 

armed forces and to her quarry to the fate of army officers, D.G, 

BDR and their family members, they played diabolically and 

assured safe position of army officers including D.G, although 

they meanwhile committed all murders and atrocities. 

Mr. Attorney General further pointed out that the BDR 

personnel had a charter of demands which could have been 

resolved in due official process  but they being motivated with 

the ‘common intention’ to eliminate army officers from BDR- 

‘¢h¢XBl H ®L¡e ®pe¡ A¢gp¡l b¡L−he¡’ (Ref: P.Ws.53, 78, 122, 126, 

240, 277) they led Sepoy Moyeen and Sepoy Kajal to Darbar 

with arms and pointed arms on D.G and as soon as Moyeen was 

detained all BDR personnel stood up raising voice ‘S¡†N¡’ (Ref: 

P.Ws.–19, 93, 215, 223, 278, 280, 412 ) and left Darbar defying 

the commands of D.G and commanders and in order to carry 

out their common intention ‘‡K¡e ®pe¡ A¢gp¡l‡cl h¡Q‡ ya ®cJu¡ q‡h e¡; 

B¢jÑ A¢gp¡l ®kM¡‡e f¡‡h ®pM¡e …¢m L‡l j¡l‡a q‡hz ®pe¡ A¢gp¡l‡cl M¤‡S 

®hl L‡l qaÉ¡ Ll ’(Ref: P.Ws. 172, 452, 481 ), took up arms by 

plundering kote and magazine and some condemners/appellants 

under the leadership of Sepoy Selim Reza re-entering Darbar 
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asked D.G, BDR and other lady army officers to come out from 

behind the screen where they hid themselves and daringly 

commanded ‘go one by one’ and ultimately showered bullets on 

them.  

Mr. Attorney General felt it difficult to make expression 

of the language the condemners/appellants addressed the army 

officers during the occurrence. They addressed P.W.33, the 

officer on guard at central quarter guard-‘Avgvi `iRvi evB‡i G‡m 

wPrKvi K‡i e‡j KzËvi ev”Pv‡K †ei K‡i eªvk dvqvi Ki’ and to Major 

Asad- ‘KzËvi ev”Pv‡K gvi kvjv †hb †Kvb fv‡e evuP‡Z bv cv‡i (Ref: 

P.W.16)’. Devoiding all human sense they prevented bullet-

injured Maj. Maksumul Hakim from taking hospital–‘we‡ ª̀vnxiv 

ZLb e‡j KyËvi ev”Pv‡K AvRxe‡bi gZ nvmcvZv‡j cvVv (Ref:P.W.21)’ and 

confirmed his death by firing. It was rightly summed up by 

P.W.550 -‘ Giv  gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv’. They 

showered bullets on the dead bodies and disfigured them in the 

manner to identify them even by their kith and kin and at one 

time they took attempt to burn them into ashes and lastly caused 

disappearance throwing in sewerage line and afterwards on the 

night in mass graves dumping together male and female unlike 
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Pak-occupiers in Liberation War, 1971-‘Avgiv 50/60 †mbv 

Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk †d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z 

n‡e (Ref: P.W.498)’. On the following night, the rebellions 

surrendered arms partially and finally at afternoon on 26th Feb, 

2009. Hostages were rescued. Police intervened and took over 

the charge, recovered the arms, ammunitions left scattered by 

the rebellions and afterwards recovered the dead bodies from 

mass graves within Peelkhana around mortuary.  

Mr. Attorney General submitted that at the instance of 

the occurrence a G.D. was lodged instantly and thereafter F.I.R. 

was lodged with Lalbag Police Station and afterwards on 

transfer by order of the Court, registered as New Market Police 

Station Case (as referred earlier) and on due investigation of the 

case initially charge-sheet was submitted on 12.07.2010 but 

since the case required further investigation it was sent back by 

order of the Metropolitan Sessions Judge for further 

investigation and afterwards supplementary charge-sheet was 

submitted on 20.03.2011 implicating 26 more accused. 

Cognizance was duly taken against all of them for alleged 

offences. During the investigation dead bodies were identified, 
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post-mortem done over them and relevant alamots were seized. 

Charges were duly brought to the notice of the 

condemners/appellants/accused. The accused present declined 

the charges and claimed their innocence. On examination of the 

prosecution witnesses they were also examined duly under 

Section 342 of the Code of Criminal Procedure. No illegalities 

and irregularities were committed in conducting the trial of the 

case by the Court below. The confessional statements of the 

condemners/appellants were also recorded in compliance of 

Provisions of 164/364 of the Code of Criminal Procedure. 

Concerned confession recording Magistrates were also 

examined for appreciation of the confessional statements as true 

and voluntary. Trial Court on proper assessment and sifting the 

evidence and in consideration of the facts and circumstances of 

the case found of the condemners/appellants guilty of the 

charges and sentenced accordingly.  

Mr. Attorney General further pointed out that there is no 

doubt to the prosecution case that there was a criminal 

conspiracy behind the occurrence as contemplated  under 

Section 120A of the Penal Code. He submitted that the 
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condemners/appellants met together, talked together and agreed 

upon to do an illegal act by illegal means and thereby composed 

leaflets, circulated it, persueded the high-ups, formulated plan 

of action at different times, different sittings in a concerted way 

in pursuance of their common intention-‘¢h¢XBl H ®L¡e ®pe¡  

A¢gp¡l b¡L−he¡’ committed criminal conspiracy punishable under 

Section 120B of the Penal Code. Generally it is very difficult to 

get direct evidence of conspiracy but inference to it may be 

drawn from the conduct of the condemners/appellants and the 

circumstance of the case. In the instant case, the facts of 

conspiracy has been evident from the confessional statements of 

the conspirators/appellants. Although as per Section 3 of the 

Evidence Act it is not evidence but it provides inference to the 

complicity of the conspirators/appellants to the conspiracy and 

there is no legal bar to take it into consideration having been 

corroborated by direct evidence. In the case in hand, 

prosecution succeeded to adduce direct evidence in support of 

agreement by two or more persons, their meeting of minds, 

agreed upon to do an unlawful act by unlawful means and 

pursuing the same end they have come together to the pursuit of 
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unlawful object by their physical manifestation in confining the 

officer on duty at Central Quarterguard, taking out arms and 

ammunitions therefrom and caused death to the army officers 

and others by firing. Undeniably Peelkhana is a restricted area 

and during occurrence there was none but BDR personnel in 

total 6907  including 2483 in Darbar (Ref: P.W.654) and in fact 

they were the eye witnesses to the occurrence, both inside and 

outside Darbar and in view of the above facts the reliability and 

credibility of their testimony can’t be couched with suspicion. 

Law does not require the quantity but quality of evidence and in 

view of Section 134 of Evidence Act charges may be proved 

even by the credible and reliable evidence of a single witness. 

Conviction and sentence to the condemners/appellants under 

Reference and other appellants/accused is rightly based on the 

inculpatory confessional statements of the condemners/ 

appellants together with confessional statements of co-accused 

in corroboration with oral evidence of the prosecution witnesses 

and in consideration of facts and circumstances of the case. In 

spite of careful consideration of the facts and circumstances of 

the case and evidence on record, however, trial Court having 
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failed to assess and weigh the evidence acquitted some accused 

and on scrutiny of the evidence and impugned judgment 

afterwards State preferred Govt. Criminal Appeal No.3 of 2014 

inform and in time against whom there appeared tangible 

evidence and since the Appellate Court empowered that of the 

trial, there is no legal bar on re-examining the evidence on 

record to award required punishment to the respondents in the 

Appeal. 

Mr. Attorney General also submitted that in prevailing 

facts and circumstances of the case in hand there appears 

common intention as well as common object as contemplated in 

sections 34 and 149 of the Penal Code. The conspirators 

conspired together with the common intention to eliminate 

army officers from BGB, the then BDR and they had their 

active participation to the occurrence held in Peelkhana on 25-

26th Feb, 2009 by way of breaking kote, magazine, taking out 

arms therefrom, making fire both inside/outside Darbar, 

confining army officers, their family members and so on. They 

assembled at Darbar lawfully, but their assembly turned to 

unlawful as soon as they stood up  raising voice ‘Rv‡Mv’ and took 
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leave of Darbar defying the command of the commanding 

officers in furtherance   of their common object as set out in 

section 141 of the Penal  Code. He submitted that the word 

‘object’ means the purpose or design and in order to make it 

‘common’ it must be shared by all. In other words, the object 

should be common to the person, who compose the assembly, 

that is to say, they should all be aware of it and concur in it. He 

added that “common object” is different from a “common 

intention” as it does not require a prior concern and a common 

meeting of the minds before the attack. It is enough if each has 

the same object in view and their number is five or more and 

that they act as an assembly to achieve that object. The 

‘common object’ of an assembly is to be ascertained from the 

acts and language of the members composing it, and from a 

consideration of all the surrounding circumstances. It may be 

gathered from the course of conduct adopted by the members of 

the assembly. What the common  object of the unlawful 

assembly is at a particular stage of the incident is essentially a 

question of fact to be determined, keeping in view the nature of 
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the assembly, the arms carried by the members, and the 

behaviour of the members at or near the scene of the incident.  

He further submitted that a common object may be 

formed by express agreement after mutual consultation but that 

is by no means necessary. It may be formed at any stage by all 

or a few members of the assembly and the other members may 

just join and adopt it. Once formed, it need not continue to be 

the same. It may be modified, altered or abandoned at any 

stage. He also submitted that an object is entertained in the 

human mind and it being merely a mental attitude, no direct 

evidence can be available and, like intention, has generally to 

be gathered from the act which the person commits and the 

result therefrom.  

Mr. Attorney General submitted that trial Court 

considering the gravity of the offence of the offender as 

member of disciplined force, in minute appreciation of facts and 

circumstances of the case, careful sifting of the evidence, both 

oral and documentary and applying strict judicial mind rightly 

awarded the capital sentence to the condemners and 
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consequently Death Reference be accepted and all appeals filed 

by the appellants/ convicts be dismissed.  

In support of the above submissions Mr. Mahbubey  

Alam, the learned Attorney General referred to the cases of 

Appabhai and another -Vs- State of Gujarat 1988 (Supp) 

S.C.C.241; Leela Ram (Dead) Through Duli Chand –Vs- State 

of Haryana and another (1999) 9 S.C.C.525; State of H.P. –Vs- 

Lekh Raj and another (2000) 1 S.C.C.247; Gangadhar Behera 

and others –Vs- State of Orissa (2002) 8 S.C.C.381;  State of 

Punjab –Vs- Swaran Singh (2005) 6 S.C.C.101; Zahira 

Habibullah Sheikh (5) and another –Vs- State of Gujarat and 

others (2006) 3 S.C.C.374; Main Pal and another –Vs- State of 

Haryana and others (2004) 10 S.C.C.692; State of Rajasthan –

Vs- Jaggu Ram (2008) 12 S.C.C.51;  Baburao Bajirao Patil –

Vs- State of Maharashtra 1971(3) S.C.C.432; Nazir Khan and 

others –Vs- State of Delhi 2003 Supreme Court Cases (Cri) 

2033;  Mohammad Usman Mohammad Hussain Maniyar and 

others –Vs- State of Maharashtra (1981) 2 S.C.C.443; Yash Pal 

Mittal –vs- State of Punjab (1977) 4 S.C.C.540;  Firozuddin 

Basheeruddin and others –Vs- State of Kerala (2001) 7 
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S.C.C.596; Mohd. Khalid –Vs- State of W.B. (2002) 7 

S.C.C.334; State of Gujarat –Vs- Mohammed Atik and others 

(1998) 4 S.C.C.351; Bazlur Huda and others –Vs- State 62 

DLR (AD) ADC Vol-VI (A) (2010) Popularly known as 

Bangladesh Sheikh Mujibur Rahman Murder Case; State –Vs- 

Abdul Kader @ Mobile Kader 67 DLR (AD) -6; Barindra 

Kumar Ghosh and others –Vs- emperor 14 CWN -1114; Amir 

Uddin –Vs- State reported in 1967 PLD Lahore -1190; Sardar 

Sadrul Sing Caveeshar –Vs- State of Maharastra AIR 1965 

(SC) 682; Nur Mohammed Yousuf Momin –Vs- State of 

Maharastra AIR 1971 (SC) -885; Sanjay gandhi and another –

Vs- State of Delhi AIR 1980; Kehar Singh –Vs- State AIR 1980 

(SC) 1983; Rasul Box –Vs- State 22 DLR (SC) (1970) -297; 

Tanu –Vs- State of Orissa 1988 Cr. L. J. 528; Tajul Islam and 

others –Vs- State 48 DLR (1996) -305 BLD (Sup) 2002; 

Mahbub Shah –Vs- Emperor AIR 1945 P.C. 118; Chad Miah @ 

Chan Mia Mondol and others –Vs- State 42 DLR (AD) -3 and 

State –Vs- Lt. Col. Sayed Faruq Rahman and others 53 DLR -

287.   
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Mr. Mosharraf Hossain Kazol, the learned Additional 

Attorney General who conducted the case as public prosecutor 

before the trial Court in assisting the Attorney General to the 

hearing of the case endorsed his submission on factual and legal 

aspects. He submitted that a conspiracy is always hatched in 

secrecy and it is impossible   to adduce direct evidence and the 

offence can only be proved largely from the inferences drawn 

from acts or illegal omission committed by the conspirators in 

pursuance of common design. Conspiracy can seldom be 

proved by means of direct evidence and it is, almost invariably 

inferred from circumstantial evidence as to the conduct of the 

parties and in relation to certain matters and in order to bring 

home the charge of conspiracy there must be direct or 

circumstantial evidence that there was an agreement between 

two or more persons to commit an ‘illegal act’ or ‘an act which 

is not illegal by illegal means’. Although confession is not an 

evidence in view of Section 3 of Evidence Act but Section 10 

of Evidence Act comes to play if it is satisfied that there is a 

reasonable ground to believe that two or more persons have 

conspired together to commit an offence or an actionable wrong 
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i.e. there appears prima facie case that a person was a party to 

the conspiracy and under the aforesaid circumstances anything 

said, done or written by any conspirator in pursuance to the 

common intention appears relevant against another whether it 

was said, done or written before he entered into conspiracy or 

after he left it and it can be used against a co-conspirator. He 

contended that Section 10 provides that once a conspiracy to 

commit an illegal act is proved, act of one conspirator becomes 

the act of others. The common intention behind the conspiracy 

was formulated in the language of conspirators ‘¢h¢XBl H ®L¡e 

®pe¡ A¢gp¡l b¡L−he¡’ and in pursuance of that they committed 

murder to 57 army officers and others. The inference to the 

conspiracy by the conspirators has aptly be drawn by the 

confessional statements of the conspirators as to their 

agreement in  meeting of minds, formulation of actions in 

pursuance of the common intention and committed the offence 

afterwards. Besides, the confessional statements of the 

conspirators prosecution succeeded to bring home the charge of 

conspiracy against the conspirators by strong circumstantial as 

well as oral and documentary evidence. The leaflet exhibit-
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1132 circulated prior to the occurrence disclosing their common 

intention ‘cª‡qvR‡b Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’ brought forth 

strong inference to the conspiracy behind the occurrence. 

Prosecution succeeded to adduce direct evidence as to meeting 

of the minds of the conspirators together and thereby agreeing 

upon in pursuance of their common intention by examining 

P.Ws. 31 Firoz Hossain Daptory, 33 Lt. Col. Reazul Karim, 337  

Shamsuzzaman @ Anu, 338 K.M. Kamrul Shah @  Shawpan,  

343 Sultanul Mohakkekin Babu @ S.M. Babu, Journalist, 345 

Sheikh Fazlul Karim Salim, 453 Sepoy Ripon Kumar Biswas, 

575 Barrister Fazlay Noor Tapas M.P, 576 Miraz Ahmed Rajib, 

634 Advocate Sahara Khatun, Home Minister (as she then was 

). They are eye witnesses to the conspiracy hatching by the 

conspirators prior to the occurrence. The confession of the co-

accused also appears as evidence against the conspirator 

condemners/appellants having been corroborated by the 

circumstantial, photographic and oral evidence of the 

prosecution witnesses. P.Ws 3,9,8,25,52,72,73,77,154 appears 

as eye witnesses to the incidents occurred in Darbar; P.Ws 21 

and 25 to the incidents occurred in kitchen and bathroom of 
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Darbar; P.W. 15 as to killing of Maj. Mominul; P.Ws 3, 20, 30 

as to killing of Maj. Gazzali; P.Ws 26, 37,50 as to killing of 

Col. Mujibul Haq, Maj. Mokbul and Lt. Col. Enayet; P.Ws 

14,22,24,34 as to killing of Lt. Col. Lutfor Rahman P.W. 40 as 

to killing in the residence of D.G and P.W. 16, 28 and 454 as to 

killing of Maj. Asad. At present there is no legal bar to consider 

the electronic devices as documentary evidence. The actions of 

the condemners/appellants/convict accused have been recorded 

in electronic devices and all those have been produced before 

the Court as exhibits.  

Mr. Mosharraf Hossain Kazol   further submitted that 

the case was conducted by the trial Court on gigantic scale. 

Trial Court examined 654 prosecution witnesses and 24 defence 

witnesses and it recorded altogether 1321 exhibits. The 

evidence recorded by the trial Court appears consisting in 43 

printed volumes of folio size and the judgment itself in seven 

printed volumes covering 7326 pages of folio size. A mass of 

documentary evidence recorded by electronic device of the 

occurrence was also produced for proper appreciation and 

appraisal of the facts and circumstances of the case and all 
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those were displayed before the Court on different dates. 

Considering the seriousness and gravity of the incident 

investigation of the case was ultimately conducted by a special 

team of CID under the leadership of P.W.654 Abdul Kaher 

Akando, A.S.P. During investigation the dead bodies of the 

deceased were properly identified in presence of the Magistrate 

by their respective nearest relations and in some cases by 

D.N.A. test. P.Ws. 136, 138,  140, 141, 142, 155, 156, 157, 158, 

159, 162, 163, 164,  165, 166, 167, 168,  169, 175, 179, 180 and 

184 prepared the inquest report of the deceased  and they duly 

identified the respective inquest report of the deceased and 

marked Exhibits. Postmortem to the dead bodies of the 

deceased was performed by P.Ws. 217, 260, 271, 286, 304 and 

306. They also identified the autopsy report of the respective 

deceased and marked as exhibits. Undeniably, all the deceased 

were died during the occurrence in Peelkhana and adjacent to 

Peelkhana. No challenge was made from the defence side as to 

time and place of the occurrence. Although the defence raised 

question as to manner of occurrence but prosecution succeeded 

to establish the same by reliable evidence. The postmortem 
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reports of the deceased clearly established that all the deceased 

were killed by causing multiple bullet injuries. Exhibit-271 

showed as many as 6(six) entry bullets and 6(six) exit bullets 

including several perforation in the dead body of Maj. General 

Shakhil Ahmed. Exhibit-258, the autopsy of Naznin Shakhil 

Shipu, the wife of D.G. Shakil Ahmed showed 12(twelve) 

bullet injures and out of those ten were on upper breast and 

chest, Exhibit-268 displayed eight bullet injures on the dead 

body of Lt. Col. Lutfor Rahman. The dead bodies recovered, 

indeed were in ghastly sight. All those pertinently manifested, 

inhuman, devilish acts of the condemners/ appellants/accused in 

committing murder to their chief commanding officer, his wife 

and other commanding officers. The confessional statement of 

the accused were recorded in compliance with the provisions of 

164 and 364 of the Code of Criminal Procedure by 26 

Magistrates. Although confession itself is no evidence but it is 

settled law that the confession can be based if the confession of 

the accused appears true and voluntary and is corroborated by 

other evidence. In the instant case all the confessional 

statements of the accused and those of co-accused have been 
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corroborated by the circumstantial evidence as well as the direct 

evidence of the prosecution witnesses and there is no legal bar 

to consider those as evidence against the 

condemners/appellants/convicts. Since the case was of gigantic 

volume some accused were left out in 1st C.S. and by order of 

the Court the case having been taken in further investigation 

and having found prima facie case some accused were placed 

for trial by supplementary C.S. and there was nothing wrong in 

further investigation of the case and supplementary C.S. During 

investigation, investigation agency recorded 161 statements of 

1345 witnesses and in the aforesaid prevailing circumstances 

there occurred delay in examining some witnesses and for such 

delay their evidence cannot be discarded. 164 statements of 558 

accused persons were recorded by the Magistrates, who all were 

at their initial stage of performing magistracy under the context 

of separation of judiciary in 2008 and as such minor omissions 

occurred in recording the confessional statements of the 

accused and for such minor omissions or irregularities those 

statements cannot be left aside for consideration.  The charges 

as framed to the accused were duly brought to the notice of the 
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condemners/appellants/convicts and by alteration of charge they 

were not prejudiced in any way since there was no basic change 

in alteration of the charge and the evidence appeared on record 

in support of the charges. After examination of the prosecution 

witnesses all the condemners/appellants/accused were 

examined under Section 342 of the Code of Criminal Procedure 

and some of them adduced D.Ws and submitted written 

statements. Trial Court duly considered the defence case 

produced on their behalf in arriving at the decision. Retraction 

of the confessional statement does not invalidate the 

confessional statement of the condemners/appellants/accused. It 

is now well settled proposition of law that the conviction on the 

basis of a confessional statement upon the maker can be much 

based even if the confessional statement had been retracted at a 

later stage. Trial Court on proper sifting and weighing the 

evidence, oral-documentary, facts and circumstances of the case 

vis-à-vis those of the defence rightly passed the order of 

conviction and sentence by the impugned judgment and it 

warrants no interference.  
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Mr. Mosharraf Hossain Kazol further contended that the 

condemners/appellants/convict accused pursuant to conspiracy 

and in persuence of the common intention led Moyeen and 

Kazal into Darbar with arms and at the event of pointing arms 

on D.G by Moyeen and no sooner than Moyeen was detained, 

they formed an unlawful assembly sounding ‘S¡−N¡’and left 

Darber defying the command of D.G and other commandants 

and infurtherence of common object they all took up arms by 

plundering kote and magazine and committed murder to the 

army officers inside/outside Darber wherein they were found. 

P.Ws 172, 452 rightly deposed ‘‡L¡e ®pe¡ A¢gp¡l‡cl b¡L‡a ®cJu¡ 

q‡he¡’; ‘a¡l¡ hm‡a b¡‡L army officer ‡kM¡e f¡‡h ®pM¡‡e …¢m L‡l j¡l‡a 

q‡h’.  

Mr. Mosharraf Hossain Kazol also contended that both 

the Sections 34 and 149 deal with liability for constructive 

criminality, i.e. liability of one person for an offence not 

committed by another person. Both the Sections do not create 

and punish any substantive offence but may be added to the 

charge of any substantive offence. Section 34  applies when a 

criminal act is done by several persons in furtherance of 
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common intention of them all each of such persons is liable for 

that act in the same manner as if it was done by him alone. 

Section 149 applies to an act by any of the members of 

unlawful assembly in furtherance of common object of the 

unlawful assembly. Both Sections deal with a combination of 

person to become punishable as sharers in an offence. They 

have certain resemblances and may to some extent, overlap.  

The basis of constructive guilt under Section 34 is participation 

in an act with the common intention of doing that act while 

under Section 149 is mere membership of an unlawful assembly 

acted in furtherance of common object. In the instant case the 

condemners/ appellants/convict accused conspired together, 

took out arms by plundering kote and magazine, entered into 

Darber with arms, pointed arms on D.G in prosecution of their  

common intention to kill all army officers and no sooner than 

Moyeen detained with arms, all BDR personnel formed an 

unlawful assembly with the sound ‘S¡‡N¡; and committed murder 

to army officers in furtherance of their common object. Here 

both the elements of the common intention and common object 

became same and in view of the above consequence there is no 
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legal bar to impose both the Sections 34/149 together or by 

alteration of another under Section 236 and 237 of the Code of 

Criminal Procedure.  

Mr. Mosharraf Hossain Kazol further submitted that 

when more persons than one are tried jointly for the same 

offence and the confession made by one of such persons 

affecting himself and some other persons, the Court may take 

into consideration such confession as against some other 

persons as well as against the persons  who make such 

confession. In the case in hand, prosecution succeeded to 

adduce corroborative evidence in support of the confessional 

statements of the accused and those of the co-accused.  

In support of the above submissions Mr. Mosharraf 

Hossain Kazol, the learned Additional Attorney General 

referred to the cases of Nazir Khan & others –Vs- State of Delhi  

2003 SCC (Cri.) 2033 , Mohammad Khalid –Vs- State of W.B  

7 SCC-2002 -334 , Jayendra Saraswathi Swamigal –Vs- State 

of TN  2 SCC -2005 -13 , Surdul Singh –Vs-State of Bombay  

AIR 1957 SC-747 , Badri Rai and others –Vs- State of Bihar 

AIR 1958 SC-953 , The State –Vs- Farook Rahman and others  
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9 BLT (Special  Issue ) para-15, 21, 102 and 112, Bangabandhu 

Sheikh Mujibur Rahman Murder cases  VI (A) ADC -2010 

(Special Edition) Para-126,  133, 147, 148, 327, 328, 428, 429, 

430, 431, 514, 516, 534, 684, 687, 691, 750, 754, 755 and 848 , 

Ykub Abdul Razzam Menon –Vs- State of Maharashtra 13 SCC 

(2013) -72, Smt. Indira Gandhi Murder Case AIR 1988 SC ,  

Bahurao Bajirao Patil –Vs- State of Maharashtra 1971 (3) SCC 

-432,  Pakala Nrayana Swami –Vs- Emperor  AIR 1939 Privy 

council -47,  Hazrat Ali & others –Vs- The State 44 DLR (AD) 

1992 -51, Abdus Samad Alias AKM Abdus Samad and others –

Vs- The State  44 DLR – 233,  Shawai alias Mohammad 

Hossain and others –The State 41 DLR- 373,  Bangladesh –Vs- 

Abed Ali and others  36 DLR (AD) -238,  Nawab and others –

Vs- The Crown  6 DLR (WP)-22,  Khurshid and others –Vs- 

The State 1 BCR –171,   Tozammel Hossain Chowdhury –Vs- 

The State 28 DLR (AD) – 170,  Samman and others –Vs- The 

State 22 DLR – 127 ,  Babar Ali and others –Vs- The State  20 

DLR (AD) –-347,  The State –Vs- Abdul Hye and others  1 

BLC – 125,  Mohammad Anwar and others –Vs- The State  9 

DLR (AD) –01,  Abdul Khayer and others –Vs- The State  46 
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DLR – 212 ,  Ibrahim Mollah and others –Vs- The State 7 BLD 

(AD) 248,  Amar Kumar Thakur and others –Vs- The State  8 

BLD (AD) -101,  Md. Chand Mia alias Chand Miah –Vs- The 

State 9 BLD (AD) -155,  S.K. Baharul Islam –Vs- The State 11 

BLD (HCD) 158,  Ali Akbar Khan and others –Vs- The State 2 

BLD (HCD) -170 ,  Abul Kalam Azad –Vs- The State 14 BLD 

(HCD)- 401,  The State –Vs- Ershad Ali Sikder 56 DLR -305,  

Parveen –Vs- State 51 DLR -473,  Al-Amin –Vs- State 51 

DLR-154 ,  Kalu –Vs- State 45 DLR (AD) 161,   Jahangir 

Hossain –Vs- The State 40 DLR (1988) –HCD -454,  

Mafizuddin –Vs- The State 40 DLR (AD) 286,  Afsaruddin 

Choukidar –Vs- State 21 DLR-783,  Akbar Ali –Vs- The State 

21 DLR 145,  Makhan Chandra Das and another –Vs- Nimai 

Chandra Das 21 DLR -384,  Ahmed Ali –Vs- State 12 DLR -

356 ,  Md. Anwar –Vs- State 9 DLR (SC) 1,  State –Vs- Md. 

Abdus Samad Azad Alias Samad 9 BLC 39,  Dabiruddin 

Ahmed –Vs- State Case 1 BCR (1981) HCD-491 and  

Mahabubul Alam –Vs- The State 41 DLR (1989 )-7.  

Mr. Jamiruddin Sircar, Mr. Khandaker Mahbub Hossain, 

Mr. Abdul Baset Majumder, the learned Senior Advocates; Mr. 
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S.M. Shahjahan, Mr. A.S.M. Abdul Mobin, Mr. Muhammad 

Mohsen Rashid, Mr. Syed Mizanur Rahman, Mr. Khair Ezaz 

Maswud, Mr. Md. Aminul Islam, Mr. Md. Helal Uddin Mollah, 

Mr. Md. Shamim Sarder, Mr. Md. Sanowar Hossain, Mr. 

Khairul Alam Pupul, Mr. Kamruzzaman Bhuiyan, Mr. Golam 

Nobi, Mr. Md. Mosabbir Hossain Bhiyan, Mr. Md. Masudul 

Hoque, Mr. Shamim Haider Patwary, Mr. Md. Mahfuzul Alam, 

Mrs. Fahima Barrin, Mr. Chowdhury Shamsul Arifin, Mr. 

Subrata Kumar Kunda, Mr. Taj Mohammad Sheikh, Mr. S.M. 

Rafiz Uddin, Mr. Md. Abdul Kadir Bhuiyan, Mr. Kazi Mynul 

Hossain, Mr.A.K.M. Shamsul Hoque, Mr. Md. Wahidazzaman 

Sohel, Mr. Md. Mostafa, Mr. Abu Sayeed Sagar, Mr. Md. Tofiq 

Inam, Mr. A.K.M. Nur Nabi, Mr. Md. Ariful Islam, the learned 

Advocates appeared on behalf of the appellants/respondents/ 

absconding convicts (their name have been referred for the 

respective appellants/ respondents/ convicts as discussed 

separately).  

It is needless to say that it is the longest hearing case of 

the country for long 370 working days since it involves 568 

condemners/appellants/absconding convicts and 69 
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acquitted/accused/ respondents and numerous legal issues have 

been raised from the side of the 

appellants/convicts/respondents. 

Mr. Md. Aminul Islam, the learned Advocate appeared 

for the largest number-383 appellants, 37 respondents and 14 

absconding convicts. Mr. S.M. Shahjahan also defended 13 

appellants.  

 Mr. S.M. Shahjahan and Mr. Aminul Islam, although 

defended different appellants/respondents/convicts but they 

addressed the major pertinent issues to the case jointly. To 

avoid repetition their legal submissions thus recorded hereunder 

in similar way. By their submissions they have raised 

prominently the issues- delay in lodging FIR and without any 

particulars to the occurrence, further investigation of the 

case and supplementary charge-sheet, cognizance of the 

offences, examination of the witnesses at belated stage, 

framing /re-framing  of the charges, recording of the 

confessional statements in compliance with the provisions of 

law, retraction of the confessional statements,  identification 

of the accused on dock, examination of the accused under 
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Section 342 of the Code of Criminal Procedure, non-

consideration of the statements of the accused under Section 

342 and the defence case as well, withholding of cited 

witnesses, non-consideration of the inquest and autopsy 

report, conspiracy and its proof, common intention, 

common object, confession and confession of co-accused as 

evidence,  appreciation of evidence,  onus of prosecution, 

awarding capital sentence to a large number of accused, 

sentencing 302 and 201 together, sentence under Section 382 

of the Penal Code enhancement of sentence without issuing 

any Rule filing of Cr. Appeals by the State against acquittal 

and so forth.  

Mr. Md. Aminul Islam at the very outset of his 

submission submitted that the occurrence took place at an early 

hour of 25th Feb, 2009 and accordingly P.W.1 lodged G.D. at 

9.45 and  afterwards lodged the FIR at 23.45 on 28.02.2009 at 

delay of 86 hours with Lalbag Police Station although 

occurrence took place under New Market Police Station with 

the name of only 6(six) accused and other BDR members 

without any particulars of offences and the complicity of the 
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accused and taking it as an advantage investigation officer 

falsely roped of the accused persons after due deliberation of 

occurrence procuring confessional statements of condemners/ 

appellants/ convicts under duress, coercion and undue 

influence. No reasonable explanation appears for such 

inordinate delay and thus there happened ample opportunity of 

manipulation of roping accused-persons after deliberation of the 

occurrence as designed by the investigation officer and under 

such circumstances an adverse inference can be drawn against 

the veracity and credit worthiness of the prosecution case. Mr. 

Islam in support of his above submission, referred the decision 

of the case Rustum and others –Vs- The State 14 BLT (HCD) 

2006, 435- 

“Delay in laying First Information Report and inordinate 

delay in transmission of First Information Report to the 

Chief Metropolitan Magistrate, Dhaka has given a room 

of doubt to the authenticity of First Information Report 

and creditworthiness has been put to challenge. An 

inference has been legitimately drawn that there were 

chances of manipulation in First Information Report by 
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falsely roping in the accused persons after due 

deliberation of the occurrence.” 

He also added that similar view was earlier held in the 

case of Ishwar Sing –Vs- State of Uttar Prodesh, Ilam Sing and 

others –Vs- Uttar Prodesh AIR 1976 (SC) 2423 and also in the 

case Alla China Apparao and others –Vs-State A.P. 2003 (SCC) 

(Cri) 87.  

Mr. Md. Aminul Islam further submitted that after 

investigation of the case charge-sheet was submitted on 

12.07.2010 against 824 accused and afterwards at the 

instruction of the BDR authority the case was taken for further 

investigation and on such further investigation as designed by 

the prosecution team supplementary charge-sheet was 

submitted on 20.03.2011 with addition of 26 accused. He 

submitted that further investigation was carried on at the 

instance of BDR authority and there was no scope of such 

investigation at the instance of authority. In this respect, he 

referred the admission of P.W.654, the investigation officer –

‘2-2-2011 Zvwi‡L wPwV w`‡q‡Q wewRwe m`i `ßi hvi ¯̂viK bs-307/08/X/A  

ZvwiL 2-2-2011| 1 bs cvZvi wPwV Zvi ms‡M 22 cvZv mshyI“ GLv‡b wKQy 
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wewWAvi m`m¨‡`i bvg D‡jL Av‡Q| 51 R‡bi bvg D‡jL Av‡Q| G‡`i g‡a¨ ev 

evB‡ii †_‡K 26 Rb‡K sent up K‡iwQ| 51 Rb‡K †MªdZvi K‡iwQ wKbv ej‡Z 

cvi‡ev bv| Avwg GB 51 R‡bi bv‡gi ZvwjKv w`‡q cybt Z`‡š—i Rb¨ Av`vj‡Z 

`iLv¯— Kwi bvB| ........................ †h 26 Rb‡K cybt Z`‡š— wm/Gm fzI“ 

K‡iwQ Zv‡`i A‡bK‡K Av‡Mi Z`‡š— wm/ Gm fzI“ Kiv nq bvB|’ (Vol. XIV  

page-13350 ) In view of above admission of the investigation 

officer it is obvious that further investigation to the case was 

made at the instance BDR authority to implicate the accused in 

supplementary C.S. falsely who were discharged earlier and 

cognizance against them on such supplementary C.S. was 

illegal. In this connection he referred the decision of the case 

Shamsu Nahar @ Maina –Vs- The State  4 BLD (1984) (AD) 

206- 

“Once a Magistrate has taken cognizance on a police 

report the Magistrate is not entitled to send the case to 

police for further investigation-If he is not satisfied with 

the final report he is competent to take cognizance 

against the accused in favour of whom final report was 

submitted- If he does not take cognizance at that state, 

but subsequently evidence transpires against a person 
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cognizance may be taken against him- Magistrate may 

direct further investigation if he is not satisfied with 

police report before cognizance is taken- Police may 

submit supplementary charge sheet on further 

investigation against an accused who was earlier 

discharged on final report.” 

 To his view the total investigation of the case was 

perfunctory and vitiates the trial.  

Mr. Islam also submitted that prosecution witnesses were 

examined at long delay and delay in examining witnesses casts 

a reasonable doubt to the whole prosecution case. From the 

evidence on record it transpires that most of the witnesses 

examined at long delay although they were available in 

Peelkhana and such belated examination of the witnesses raises 

credibility to their evidence as being procured and tutored for 

the purpose of false implication of the condemners/ appellants/ 

convicts to the case. On this aspect, Mr. Islam referred the 

decision of the case of Bangladesh ( State) –Vs- Paran Chandra 

Baroy 6 BCR (AD) 225- ‘The long delay in examining the 

materials witnesses casts a doubt on the whole prosecution 
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case’ He also referred14 BLT (HCD) 2006, 435 wherein it was 

held that the statements of witnesses examined after long lapse 

of time are required to be left out of consideration and no 

conviction can be awarded putting reliance on evidence of such 

witnesses. 

Mr. Islam further added that from the evidence as it 

appears on record it is an undeniable fact that some of the 

witnesses were examined for the 2nd time during further 

investigation. He submitted that the purpose of further 

investigation is to obtain further evidence oral or documentary 

but in no way it allows the witnesses to depose for the 2nd time. 

He referred the decision of the case Ruhul Amin Khan –Vs- 

State 56 DLR (2004)-632-  

‘A witness once narrating the occurrence without 

implicating the appellant with the offence in any manner 

cannot be permitted to depose for the second time with a 

view to implicating the accused and play double 

standard.’ 

Mr. Islam also submitted that framing of charges against 

the accused is an important stage in a criminal proceeding. Its 
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object is to enable the defence to concentrate its attention on the 

case he is to meet and if the charge is framed in vague manner 

and the necessary ingredients of the object are not brought in 

the charge, the charge appears defective and causes miscarriage 

of justice. In a criminal trial the charge should contain 

specifically the particulars of time, place and manner of 

occurrence. In the case in hand the provisions of Sections 221 

and 222 of the Code of Criminal Procedure has not been 

complied with and thus deprived the accused from taking 

proper defence and such error has occasioned failure of justice 

which is not curable under Section 537 of the Code of Criminal 

Procedure.  

He further added that there should be a separate charge 

for each distinct offence and as per section 233 it is mandatory 

but in the instant case although some appellants/convicts have 

been charged for  multiple murders but no separate charge has 

been made. On this aspect he referred a decision of the case The 

State –Vs- Azahar Gazi and others 23 DLR, 32-  

‘There should be a separate charge of each distinct 

offence- The provision is mandatory- Causing the 
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death of two persons are two distinct offences- 

framing one charge for two specific offences of 

murder, even if committed in the same occurrence 

of same transaction is defective and confusing’. 

   Mr. Islam also added that there were misjoinder of 

charges and the framing of the charges under Sections 302 and 

201 appear improper and that has prejudiced the 

condemners/appellants/convicts. On this aspect, he referred the 

decision of the case Hakim Ali and others –Vs- The Crown 6 

DLR,171; Chotto Abu –Vs- State 12 DLR, 392.  

 Mr. Md. Aminul Islam  further submitted that the charge 

was earlier framed by the Metropolitan Sessions Judge and he 

examined all the prosecution witnesses and afterwards at the 

stage of examination of accused under Section 342 the case was 

transferred to the Court of Additional Metropolitan Sessions 

Judge, 3rd Court, Dhaka by order dated 15.09.2013 and the said 

Court on receiving the record, examined the accused under 

Section 342, recorded the evidence of D.Ws., heard the 

arguments lastly on 20.10.2013 and after closing the hearing of 

the argument reframed the charges and fixed the case for 
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judgment on 30.10.2013 but ultimately passed judgment on 

05.11.2013. Mr. Islam submitted that re-framing of the charges 

after closing of hearing of the case without giving notice of the 

charges reframed and providing any opportunity of defence to 

the condemners/appellants/ convicts/ accused caused serious 

miscarriage of justice. 

 Mr. Islam thus referred the decision of the case Moosa 

Abdul Rahman and another –Vs- State of Karala ,1982 Cr. L.J 

2087-  

‘It has to be borne in mind in terms of Section 217 Crl. 

P.C. whenever a charge is altered or added to by the Court after 

the commencement of trial, the prosecution and the accused 

shall be allowed to re-call or resummons and  examine, any 

witness who may have been examined, when the Court for 

reasons to be recorded in writing considers that the prosecutor 

or the accused, as the case may be, desires to recall or re-

examine such witness for the purpose of vexation on delay or 

defeating the ends of justice’.  

It was held that conviction is illegal without re-calling 

and summoning the witnesses examined earlier.  
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 Mr. S.M. Shahjahan endorsing Mr. Islam further 

submitted that as many as 850 accused were put on trial and on 

the trial dates they were presented together in dock and it was 

quite impracticable among so many accused on the part of 

witnesses to identify the concerned accused whom the 

witness/witnesses meant and in view of above facts the 

evidence as of identification of condemners/appellants/ convicts 

appears unreliable and unworthy of credit. He submitted that it 

is for the prosecution to prove the identify. In the case where 

the name of the offender is not mentioned in the FIR, it is 

necessary for the prosecution to make out what led to the 

identification and arrest of the offender. If a person is arrested 

on mere suspicion and later on he turns out to be the real culprit 

it is also necessary for the prosecution to prove the 

circumstances which created the suspicion. In the case in hand 

no T.I.P was made for identification of any accused.    

Prosecution has tried to identify the accused with Battalion and 

I.D. No. of the accused which prima-facie appears tutored. Such 

identification of the accused also appears unreliable. When, at 

the commencement of or during the course of trial the accused 
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informs the court that the prosecution witnesses had never seen 

him committing the crime and he was not even known to them, 

the Court may in its discretion, satisfy itself by asking the 

accused to stand among other person present in Court and then 

call upon the witness, who appears before the Court, to identify 

the accused and make note of the result on the Court, but no 

such step, as it appears on record, was taken by the trial judge. 

He also added that identification by a witness in Court for the 

first time without being tested by a prior test identification is 

valueless. Such identification of the accused during trial for the 

first time is considered to be an inherently weak character. 

Identification of the accused with video also does not deserve 

any consideration. He submitted that when the eye witness fails 

to identify the accused in particular among number of accused, 

benefit of doubt should go with that accused and not to others. 

 Moreover, it plays grave doubt to the identification when 

the number of offenders appear with the same name and the 

witnesses as cited could not refer their Battalion or ID Number. 

In this connection Mr. Shahjahan referred decision of the case- 

Chandro Sharkhar Bind and others –Vs- The State of Bihar Crl. 
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L.J. 4693 (SC, Patna); Sukhdeb Sing –Vs- The State of Panjab 

Crl. L.J. 1988 HCD, Patna; Shahadat Hossain and others –Vs-  

The State 39 DLR (1987) 73; Ratan Kha –Vs- The State 40 

DLR (HCD) 186; Lejzor Teper –Vs- The Queen 6 DLR (Privy 

Councel) 604 and The State –Vs- Kanchan Sing AIR 1954 All, 

153.  

 Mr. Shahjahan raised strong voice as to recording the 

confessional statements by the Magistrates contravening to the 

mandatory provisions of law. He submitted that most of the 

convictions to the condemners/appellants/convicts apparently 

based on confessional statements and as such recording of the 

confessional statements in compliance with the provisions of 

law is a pertinent question to the instant case. In the instant case 

confessional statements of 554 accused were recorded by 26 

Magistrates during the span of 169 days besides their schedule 

work in the case diary and in recording the statements they did 

not care at all to the provisions under sections 164 and 364 of 

the Code of Criminal Procedure and sometimes skipped over 

the required time for reflection. He submitted that the act of 

recording confession is a solemn act and in discharging such 



 

 

124 

duties the Magistrate must take care to see that the requirements 

of Sub- (2) to (4) of Section 164 have been fully satisfied. The 

provision of sub-section (3) is also mandatory and therefore the 

recording Magistrate is required to fill up column 7 with a brief 

statement assigning reason to be believed that the statement is 

voluntary. Magistrate is also required to make a memorandum 

that he warned the accused that he is not bound to make a 

confession and that if he makes a confession it would be used 

against him and that the statement was read over to the maker 

and that the statement was true and voluntary. All these are 

mandatory requirements in recording a confessional statement 

and non-compliance of any such provisions renders the 

confession inadmissible in evidence. But the trial  Court 

consciously overlooked the above material aspects to the 

confessional statements on record and illegally based on it in 

convicting most of the condemners/appellants/convicts. In the 

instant case, many of the confessional statements were recorded 

immediately after production of the maker from long custody 

under RAB/TFI cell and in some cases after some statements 

were made and recorded by the judicial Magistrate, the maker 
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was remanded to police custody. In the certificate, there was no 

specific reference about the nature of the custody from which 

the accused were produced nor about the assurance that they 

would not be remanded to police custody if they declined. 

Under Section (3) of 164 Code of Criminal Procedure if any 

accused refused to make any confessional statements, the 

Magistrate is not authorised detention of the accused in police 

custody. This is not done in instant case which was not 

justified.  Mr. Shahjahan in this regard referred the decision of 

the case State –Vs- Babul Mia 63DLR (AD)(2011)-10. 

‘It is mandatory requirement that after recording a 

confessional statement the recording Magistrate is 

required to make a memorandum to the confession 

containing a clause to the effect that he had warned the 

accused that he was not bound to make a confession, that 

if he makes a confession, it would be used against him, 

that the statement was true and voluntary, that it was 

recorded as per version of the maker and that it was read 

over to the maker after his statement was recorded which 
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was the true and correct version and it contained a full 

and true account of statement made by the maker.’ 

He also referred the decision of the case Alauddin Khan 

Pathan and others –Vs- The State 19 BLR (HCD) 74- 

‘The judicial consensus is that the requirements of the 

mandatory provisions of Section 164 of the Code are to 

be strictly complied with before a confession is admitted 

into evidence and is used against the accused. The 

recording Magistrate is bound to make a real and 

substantial inquiry to ascertain the voluntariness of the 

confession, in doing so he must put questions to the 

confessing accused to find out if the confession is made 

out of repentance or for any other good reason or whether 

it is the result of torturing or tutoring by somebody or 

whether it has been caused by any inducements, threat or 

promise. ’ 

 Mr. Shahjahan further submitted that most of the 

condemners/appellants/convicts retracted their confessional 

statements by filing application immediately after the recording 

of confessions and they claimed it in their statements under 
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section 342 of the Code of Criminal Procedure. But the learned 

trial Judge did not take notice of it at all and deliberately 

ignored that aspect of the case and caused serious miscarriage 

of justice. He submitted that a retracted confession is always 

open to suspicion and can’t be accepted unless it is corroborated 

by credible independent evidence what is mostly lacking in the 

instant case. On this regard he referred the decision of the case 

State –Vs- Manik Bala (HCD) 435; State –Vs- Ali Kabria 43 

DLR (HCD) 512. Referring the above citations he further added 

that the confessional statement as against its maker is supposed 

to be the best evidence but when a confession is made 

foundation for conviction, the court must be satisfied that it is 

true and voluntary. Conviction in the instant case has mostly 

been based  on confessional statement of its maker without such 

satisfaction. Almost all the confessional statements were 

recorded keeping its maker in prolonged custody and in some 

cases having failed to obtain confessional statement further 

taken him in custody for obtaining confessional statement on 

undue influence or oppression. He submitted that prolonged 

police custody immediately preceeding the making of 
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confession is sufficient to brand it as involuntary. Statements 

recorded under Section 164 deposed as being made under 

coercion can’t be based as substantive evidence. In this regard 

he referred the decision of the case Safar Ali and others –Vs- 

State, 36 DLR (HCD) 320. He further added that it is unsafe to 

rely on confessional statement recorded detaining in police 

custody beyond the period permitted by law. On this context he  

referred the decisions of the case The State –Vs- Mafizuddin 

and others, 15 BLT (AD) 104; State –Vs- Ali Kibrai 43 DLR 

(HCD) 512. 

 Mr. Shahjahan also submitted that the expression 

‘confession’ has not been defined in Evidence Act. 

‘Confession’ is a statement made by an accused admitting his 

guilt, constituting the offence committed by himself. It is an 

admission of a statement oral and documentary which enables 

the court to draw an inference as to any fact in issue or relevant 

fact. He submitted that from bare reading of Section 24 of 

Evidence Act, the following ingredients are required to be 

established- 

I. the statement in question is a confession; 
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II. such confession has been made by an accused; 

III. it has been made to a person in authority; 

IV. it was obtained by reason of any inducement, 

threat or promise proceeding from a person in 

authority; 

V. such inducement, threat or promise must have 

reference to the charge against the accused person; 

and 

VI. the inducement, threat or promise must be, in the 

opinion of the Court sufficient to give an accused 

person grounds which would appear to him to be 

reasonable by supposing that by making it he 

would gain any advantage or avoid any evil of a 

temporal nature in reference to the proceedings 

against him. 

He further submitted that now it is the settled law that the 

confession if recorded in compliance with the provisions of 

164/364 of the Code of Criminal Procedure is relevant and can 

be based for conviction provided it is inculpatory in nature, 
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voluntary and true but it is irrelevant as Section 24 of the 

Evidence Act provides, if it appears to the Court-  

I. that the making of confession was caused by any 

inducement, threat or promise; 

II. that the said threat, inducement or promise had 

reference to the charge against the accused person; 

III. that it proceeded from a person in authority; and 

IV. that it was sufficient to give the accused person 

grounds which would appear to him  reasonable by 

supposing that he would gain any advantage or 

avoid any evil of a temporal nature in reference to 

the proceedings against him. 

He submitted that in the case in hand none of the 

confessional statements of the condemners/ convicts/ 

appellants/ respondents appear as voluntary and all those 

apparently appears to be obtained by coercion, threat and undue 

influence keeping them in prolonged custody. It is also the 

settled law that confession not only be true but must be 

voluntary.  
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Mr. Shahjahdn further submitted that the confession of 

co-accused is not evidence under Section 3 of the evidence Act 

and it can’t be the sole basis for conviction without any 

independent corroboration but in the case in hand such 

confession of co-accused has been taken into consideration for 

convicting the condemners/ convicts/ appellants without any 

independent corroboration. He further added that the confession 

of the co-accused also can’t be corroborated by the confession 

of another co-accused and there is no scope to consider such 

confessional statements as corroborative evidence. 

To support his above view he referred the decision of the 

cases State –Vs- lieutenant Colonel Syed Farook Rahman 53 

DLR 287; Zahid Hossain @ Paltu and others –Vs- State 55 

DLR 160; Rezaul Karim (Md) alias Rezaul Alam Rickshawa –

Vs- State 55 DLR 382. 

Mr. Shahjahan also submitted that all the 

condemners/appellants/convicts by their statements under 

Section 342 of the Code of Criminal Procedure narrated vivid 

description of physical and mental torture they were undergone 

in the hand of different agencies of the State and sometimes the 
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marks of physical oppression as well as defence version  were 

taken in to the notice of the learned trial Judge but the learned 

judge of the trial Court take little notice to those particulars and 

caused serious miscarriage of justice. He submitted that Section 

342 has been provided for the protection of benefit of the 

accused and it imposes a sacred duty upon the Court to examine 

the accused properly and fairly by bringing all the incrementing 

substance to the notice of the accused for enable them to furnish 

reasonable explanation. Failure to comply with this requirement 

of law prejudices the accused person. In this regard he referred 

the decision of the case Jafor and another –Vs- The State 14 

BLD (1994) 280. He also referred the decision of the case 

Habibur Rahman and others –Vs- The State 18 MLR (AD) 

(2013) 109 –  

‘Great care is expected of trial Courts who try grave 

cases to collect every incriminating circumstance and put 

it to the accused even though at the end of the long trial 

the Judges may be all little fagged out. (Para 14)’.   

Mr. Shahjahan also submitted that the defence case of the 

condemners/appellants are false implication at the instance of 
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the BDR authority but the learned trial Judge did not take any 

attempt to appreciate the prosecution case vis-a-vis the defence 

case. He referred the decision of the case Muslim Uddin and 

others –Vs- The State 38 DLR (AD)(1986) 311- 

“The whole defence case is based on the allegation of 

false implication of the accused appellants. Upon a 

simple reading of the judgments of the trail Court and the 

appellate Court we find that no attempt has been made to 

appreciate the defence case vis-a-vis the prosecution 

case, but the statements of prosecution witnesses given in 

examination-in-chief have been virtually reproduced in 

the judgments and accepted without making searching 

examination of the evidence.” 

 He further added that in the aforesaid case their lordships 

further held –  

‘In a criminal case, it is the duty of the court to review 

the entire evidence that has been produced by the 

prosecution and the defence. If, after an examination of 

the whole evidence, the Court is of the opinion that there 

is a reasonable possibility that the defence put forward by 
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the accused might be true, it is clear that such a view 

reacts on the whole prosecution case. In these 

circumstances, the accused is entitled to benefit of doubt, 

not as a matter of grace, but as of right, because the 

prosecution has not proved its case beyond reasonable 

doubt.’ 

 He submitted that trial judge in most of the 

condemners/appellants/convicts did not consider the written 

statements and documents filed on their behalf and gravely 

prejudiced them. He referred the decision of the case of Kazi 

Mahbubuddin Ahmed –Vs- State 57 DLR (2205 (HCD) 512 as 

it has been held ‘non-consideration of written statement and 

documents and papers in support of written statement by trial 

Judge and his absolute silence on those caused a prejudice of a 

grave nature to the convict.’ 

 Mr. S.M. Shahjahan further submitted that learned Judge 

of the trial Court did not consider the inquest and autopsy report 

of the deceased in appreciation of the evidence against the 

condemners/appellants/respondents. Learned trial judge 

deliberately avoided to consider those materials since major 
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contradiction appears as to identification of the dead body of 

the deceased and the evidence on record by the prosecution 

witnesses. If the trial Court considered those materials the result 

would be otherwise in convicting and sentencing the 

condemners/ appellants. The impugned judgment suffers from 

patent infirmity in appreciation of evidence. 

 Mr. Md. Aminul Islam in addition to the submission 

advanced by Mr. S.M. Shahjahan further added that on 

investigation of the case as many as 1345 witnesses was cited in 

C.S. but during trial prosecution examined only 654 witnesses 

including the I.O. and a great number of witnesses were 

withheld who were no doubt competent, material and important 

witnesses to the prosecution case and withholding of such 

witnesses in view of Section 114(g) of the Evidence Act raises 

serious doubt to the prosecution case with a presumption that if 

such material witnesses had been examined he could not been 

supported the prosecution case and adverse inference being 

drawn for non-examination of such witnesses benefit of it goes 

with the condemners/appellants /convicts/ respondents. In this 

regard he referred the decisions of the case Fazlul Huq –Vs- 
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The State 11 DLR 163; PLD 1959 Dacca 931; Nur Hossain –

Vs- The State 31 DLR 405; Trilokya Nath Das –Vs- Kenaram 

Das 61 C.L.J. 551. 

 Mr. Md. Aminul Islam and Mr. S.M. Shahjahan, both 

raised strong voice against the charge under Section 120B of 

the Penal Code and its proof against some 

condemners/appellants/convicts. Mr. S.M. Shahjahan submitted 

that they were charged without any ingredients of aforesaid 

offence as required under law and convicted afterwards 

although no iota of evidence, either direct or circumstantial 

appears in its support. Trial Judge found them guilty of the 

aforesaid offence on their confessional statements and those of 

co-accused as obtained by coercion, oppression, duress and 

undue influence having taken in prolonged custody which is no 

‘evidence’ under Section 3 of the Evidence Act. The 

confessional statements of the condemners/appellants/convicts 

were recorded after the occurrence and as such there was no 

scope to consider those statements as evidence in support of the 

alleged conspiracy, if any,  being disclosed on cessation of the 

conspiracy and more so, there was no corroboration to the 



 

 

137 

alleged agreement of conspiracy which requires to be held by 

two or more persons. Prosecution could not put-forth any 

evidence as of meeting of the minds of the conspirators and 

their participation thereto in committing the occurrence.  

He submitted that to bring home the charge of conspiracy 

within the ambit of section 120A it is necessary to establish that 

there was an agreement between the parties for doing an 

unlawful act. It is no doubt true that it is difficult to establish 

conspiracy by direct evidence and, therefore, from established 

facts inference could be drawn but there must be some material 

from which it would be reasonable to establish a connection 

between the alleged conspiracy and the act done pursuant to the 

said conspiracy. In the case in hand no material has been 

produced even for inferring a conspiracy between the two 

accused persons to do away with the deceased. Prosecution 

utterly failed to bring home the above charge against the 

condemners/appellants/convicts, yet the learned trial judge 

having misconceived of the provision of law found them guilty 

of the aforesaid offence and sentenced them arbitrarily. In this 
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connection he referred the decision of the case Vigian Rajan –

Vs- The State of Kerala AIR 1999 (SC) 1086.  

Mr. S.M. Shahjahan further submitted that section 10 of 

the Evidence Act has no application to the case since the 

existence of the criminal conspiracy could not be established 

and no prima facie evidence of conspiracy as contemplated in 

section 120A of the Penal Code appears herein. He also 

submitted that the statement made after the conspiracy has been 

terminated on achieving its object or it is abandoned or it is 

frustrated or the conspirator leaves the conspiracy in between, is 

not admissible against co-conspirator. Fixing the period of 

conspiracy is important as the provisions of Section 10 of 

Evidence Act would apply during the existence of the 

conspiracy. In the instant case prosecution could not establish 

that the accused who were arrested, continued to conspire with 

those conspirators remaining outside. Prosecution can’t contend 

that the confession made by one accused can be substantive 

evidence against another accused under section 10 of Evidence 

Act. At any rate it can’t be said that confession made by an 

accused can be used as substantive evidence against another co-
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accused on the principle enunciated in Section 10 of Evidence 

Act. He further added that a conspirator is not, however, 

responsible for acts done by a conspirator after the termination 

of conspiracy. The Court is to guard itself against readily 

accepting the statement of a conspirator against co-conspirator. 

The learned Judge illegally convicted and sentenced some 

condemners/ appellants/ convicts under Section 120B of the 

Penal Code. In this connection, he referred the case of Kehar 

Sing –Vs- State AIR 1988 (SC) 1883; Jobaida Rashid –Vs- 

State 49 DLR (1997) 373; Emperor of India Vs. Abani Bhusan 

Chakrabutty 15 CWN 25; Mirja Akbor Vs. King Emperor, AIR 

1940 (P.C) 176; Moqbul Hossain Vs. The State, 12 D LR SC 

217; State of Tamil Nadu –Vs- Nalini AIR S.C. (1999) 2641. 

Mr. S.M. Shahjahan also submitted that the conviction of 

some condemners/appellants/convicts have been solely based 

on confession of co-accused considering the offenders under 

joint trial. He added that confession of co-accused does not 

come within the definition of ‘evidence’ contained in Section 3 

of Evidence Act since it is not required to be given on oath, nor 

in the presence of the accused, and can’t be tested by cross-
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examination. It is much weaker type of evidence than the 

evidence of an approver which is not subject to any of those 

infirmities. Section 30, however, provides that the Court may 

take it into consideration and thereby, no doubt, makes it 

evidence on which the Court may act, but it does not provide 

that such confession amounts to proof clearly there must be 

other evidence. The confession is the only one element in the 

consideration of all the facts proved in the case; it can be put in 

to scale and weighed with other evidence. The Court is given 

discretion to take it into consideration the confession against the 

maker as well against those who are being tried jointly for the 

same offence. It is well settled that there ought to be other 

evidence, direct or circumstantial, linking such a person with 

the crime before a confession made by a co-accused could be 

adverted to, in adjudging the guilt of that person. The 

confession of a co-accused can be used only in support of other 

evidence and can’t be made foundation of a conviction. To 

support his submission he referred decision of the cases 

Bhuboni Shah –Vs- The King AIR 1949 P.C. 257; State of 

Tamil Nadu –Vs- Nalini AIR SC (1999)2691.  



 

 

141 

Both Mr. Aminul Islam and Mr. Shahjahan make 

voluminous submission on common intention and common 

object since all the condemners/appellants/convicts were 

convicted with the aid of sections 34 and 149 of the Penal 

Code.  

Mr. Md. Aminul Islam submitted that both the sections 

34 and 149 do not create and punish any substantive offence. 

Both the sections may be added to the charge of any substantive 

offence. Without the charge of substantive offence, no charge 

under either of them can be conceived of. He submitted that 

section 34 applies when a criminal act is done by several 

persons in furtherance of their common intention each of them 

is liable for that act in the same manner as if it was done by him 

alone. On the contrary, section 149 postulates an unlawful 

assembly and commission of an offence by any of its members 

in prosecution of common object of such an assembly. Both the 

sections provides constructive guilt. Both sections deal with 

combination of persons to become punishable as “sharers in an 

offence.” Basis of a case under section 34 is the element of 

participation and that of under section 149 is membership of 
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unlawful assembly but it does not apply if any one of them does 

a quite different act.  

Mr. Islam further submitted that in the case in hand no 

evidence appears that the condemners/appellants/convicts/ 

respondents pre-concerted to any common intention and they 

had participation to it in furtherance of common intention. In 

order to find the accused guilty of offence under Section 302 

read with Section 34 or 149, the prosecution must establish that 

the offence was committed in furtherance of common intention 

of all to pre-arranged plan each person is liable as it was done 

by him or that the offence was committed by any member of 

unlawful assembly in prosecution of the common object of the 

assembly or such as the members of that assembly knew to be 

committed in prosecution of the common object. In order to 

fastening an offender to vicarious liability the Court must 

satisfy itself as to the prior meeting of the minds of the 

principal culprit and his companions who are sought to be 

constructively made liable in respect of every act committed by 

the former. In the case of Section 149 it is incumbent upon the 

prosecution to show that the accused concerned was a member 
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of the unlawful assembly at the time of commission of offence. 

If the accused concerned goes away and ceases to be a member 

of the unlawful assembly before the commission of the offence, 

no vicarious liability can be fastened upon him under Section 

149 P.C. because of any subsequent act done by the other 

members of the unlawful assembly. The assembly in “Darber” 

on 25th Feb, 2009 can’t be termed as “unlawful assembly’’ as 

contemplated in Section 141 of the Penal Code. They 

participated therein as part of annual official programme for the 

BDR personnel with D.G. B.D.R. and other commanders. The 

occurrence that took place therein had no knowledge of them 

and they had no participation to it as alleged, the authority 

knew best why and how it happened. He further added that 

when it is found that particular offence has been committed by 

an individual member of the unlawful assembly which was 

neither done in prosecution of the common object of the 

assembly nor other members of the assembly know that such an 

offence be committed, other members of the unlawful assembly 

can’t be liable for that offence. 
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Mr. Islam further submitted that the conviction under 

Section 302 directs in case of personal liability and in the case 

of 302/34 or 302/149 vicarious liability.  

In support to his above submissions he referred the 

decision of the cases-Addus Sattar and others –Vs- The State, 

14 BLD (AD) (1994) 133=44 DLR(AD) (1992) 233; Altaf 

Hossain –Vs- State 50 DLR (AD) (1998) 120; State –Vs- Ayub 

Ali Sardar and another 23 BLD (HCD) (2003) 181; Nawab Ali 

–Vs- State of Uttar Pradesh, 4 SCC (1974) 600; Sydul Haque –

Vs- Abul Kashem, 38 DLR (HCD) 17; Dharma Pal and others –

Vs- State of Haryana, AIR (1978) SC, 1492;  

Mr. Shahjahan endorsing the above submission of Mr. 

Islam added that some of the appellants/convicts have been 

convicted for the offence punishable under section 382 of the 

Penal Code. He submitted that it was neither alleged in the 

F.I.R, nor any ingredients of the aforesaid offence appears from 

the facts and circumstances of the case and evidence on record. 

Even no charge was there that the offenders who were 

convicted for the offence committed the aforesaid offence. He 

further submitted that the facts and circumstances of the case 
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and evidence on record do not support the ingredients of 

offence as contemplated in Section 382 of the Penal Code. The 

essence of the offence contained in section 382 is the 

commission  of theft accompanied by  preparation for causing 

death or hurt or restrain or fear of death or of heart or of restrain 

to any person in order to the committing of such theft or to 

effecting escape after committing such theft. Since in the instant 

case the commission of theft has not at all been provided 

Section 382 of the Penal Code has no manner of application in 

the case. Proof of actual theft is necessary for conviction under 

this section. Both Mr. Shahjahan and Mr. Islam expressed their 

view that the conviction under section 382 was unwarranted, 

misconceived and not tenable in law.  

Mr. Shahjahan further submitted that in the case in hand 

many of the condemners/appellants/convicts have been found 

guilty for the offences 302 together with 201 of the Penal Code. 

He further submitted that to sustain a charge under section 201, 

Penal Code it is essential to prove that an offence has been 

committed and that the accused knew or had reason to believe 

that an offence has been committed and with the requisite 
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knowledge and intent to screen the offenders from legal 

punishment causes the evidence thereof to disappear or gives 

false information in respect of such offence, knowing or having 

reason to believe the same to be false. -To proof of the 

commission of offence is an essential requisite for bringing 

home the offence under section 201 of the Penal Code. Thus, 

the removal or concealment of the body of a deceased person, 

not proved to have been murdered, can’t be an offence under 

this section. He also submitted that the act alleged to be  the 

screening of the offender must be the voluntary act of the 

accused, for it is only then that he can be said to have done the 

act with the intention of screening the offender from 

punishment. To support his submission he referred the decision- 

Khondkar Md. Moniruzzamap -Vs- The State, 14 BLD 

(HCD)308; AIR 1968 (SC) 829.  

 Mr. Khandokar Mahbub Hossain, the learned Senior 

Counsel appeared in the case for 3 appellants and assisted the 

court by his legal acumen. Endorsing the earlier submissions 

made by Mr. Shahjahan and Mr. Aminul Islam he added that in 

a criminal trial, where there are multiple testimonies and 
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equally large number of witnesses testifying before the court, 

there must be a string that should join the evidence of all the 

witnesses and thereby satisfying the test of consistency in 

evidence amongst all the witnesses. The statement of a witness 

must be read as a whole. Reliance in a mere line in the 

statement of the witness, out of context, would not serve the 

ends of justice and the conclusion of the court based on such 

appreciation of evidence could be faulted. The court should 

examine the statement of a witness in its entirety and read  the 

said statement along with the statement of other witnesses in 

order to arrive at a rational conclusion. No statement of a 

witness can be read in part and or in isolation. The  court must 

examine the statement in its entirety, correct perspective and in 

the light of attending circumstances brought on record by the 

prosecution. It is the duty of the court to assess the intrinsic 

worth of the testimonies of the witnesses examined by the 

prosecution. If their evidence appears to be truthful, reliable and 

acceptable, the mere fact that some other witnesses have not 

been examined, would not adversely affect the prosecution 

case. 
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Mr. Khondokar further submitted that the rules of 

evidence for civil and criminal cases are, in general, the same 

but there is, however, a marked difference as to the effect of 

evidence in civil and criminal cases. In a civil case a mere 

preponderance of probability is a sufficient basis of decision, 

whereas, in criminal case prosecution of guilt must amount to 

“such a moral certainty as convinces the minds of the tribunal 

as reasonable men beyond all reasonable doubt.” In a criminal 

case before the court is called upon to convict a person it has to 

satisfy itself that the possibility of his innocence has been ruled 

out. Thus, where therefore, there is no moral certainty, and 

there is reasonable doubt as to the guilt of the accused, the 

benefit of doubt is given to the accused. Acting on the 

principle- ‘it is better that ten guilty men should escape than 

that one innocent man should suffer,’ court always insists on a 

much higher degree of proof in criminal cases than in civil 

cases. The maxim directs that the greatest possible care should 

be taken by the court in convicting an accused. The charge must 

be  proved beyond all reasonable doubt by truthful, reliable and 

acceptable evidence.  
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Mr. Khondokar also submitted that in the case in hand 

strong objection arises in appreciating and  weighing the 

evidence in view of the facts and circumstances of the case. The 

question peeps recurrently- whether charges have been proved 

beyond reasonable doubt? If the impugned judgment is scanned 

properly, in most of the cases the answer would be negative. 

The weighing and assessing of the evidence by the trial court 

will apparently appear to be disapproved. Non-applications of 

the mind of the  trial Judge would be prominently focused and 

it has been caused for transfer of the case from Judge of 

recording evidence to Judge who prepared and pronounced the 

judgment within a short span of time. In the case in hand, where 

a big number 850 accused were under trial and as many as 654 

prosecution witnesses together with 24 defence witnesses and  

series of documentary evidence appears on record, the 

judgment should not be delivered in such a hasty manner 

depriving the justice seekers from fair justice which reminds us 

all the universal principle ‘justice not only be done but it 

manifestly shown to done’.             
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Mr. Khondokar further submitted that in the instant case 

most of the witnesses appeared from BDR personnel and they 

deposed in support the prosecution case although they had some 

participation to the occurrence as alleged and they are 

apparently appears interested witnesses. Some deposed to 

secure their job and some others to get service therein. P.Ws. 16 

and 68 were given employment to BGB after the occurrence on 

09.02.2011 and 15.07.2011. P.W.60 secured job for his two 

brothers-in-law after the occurrence. P.W.83 admittedly 

appeared as rebellion with arms and folding his head with red 

cloth in video footage. In fact, he was an accomplice and 

evidence of such accomplice is unworthy of credit. P.W.453 

himself was on duty at Quarter-guard and he had similar failure 

to protect quarter-guard and its duty officer, P.W.33. Some 

statements of the witnesses appear contradictory. P.W.28 

claimed to took shelter in the same room along with Maj. Asad 

and P.W.454 Lt. Col. Jahanara but the testimony of P.W.454 

lends no support to it. The claim of P.Ws. 31, 37, 338, 429, 576 

as ocular witness in view of their evidence appears highly 

doubtful. P.Ws. 338, 429 and 576 have been apparently 
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appeared procured. He submitted that there will appear so many 

instances as referred above.  

Mr. Khondokar also submitted that before acceptance, 

the evidence must be closely scrutinized. It is the sacred duty of 

the Court to assess and weigh how far the evidence of the 

witnesses truthful, reliable and worthy of credence. It is not safe 

to convict an accused on charge of murder on dubious, tainted 

and interested witnesses. It is also not safe to award conviction 

involving a capital punishment on the basis of solitary witness 

and such conviction involving the offence of capital 

punishment is always fraught with danger. In such case solitary 

witness calls for corroboration. He further submitted that in 

most of the convictions in the case in hand all these principles 

of appreciation of evidence have been deliberately ignored 

causing gross miscarriage of justice. In support of his 

submission  he referred the decision in the cases-  Abdur Gafur 

–Vs- State 20 BLD (AD) 90; Mahabub Alam and others –Vs- 

State 15 BLD (AD)(1995) 54 and The State –Vs- Monjur 15 

BLD (HCD)(1995) 193. 
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Mr. Muhammad Jamiruddin Sircar, the learned Senior 

Counsel appeared on behalf of a condemner/appellant and 

endorsed the legal submission advanced by Mr. Khandaker 

Mahbub Hossain.  

Mr. A.S.M. Abdul Mobin, the learned Advocate 

appearing on behalf of the 8 condemners/appellants/respondents 

endorsed the earlier submissions advanced by Mr. Khandaker 

Mahbub Hossain, Mr. S.M. Shahjahan,  Mr. Md. Aminul Islam 

and submitted that the alleged occurrence  took place at about 

9.00 A.M. and thereafter at about 4.00 P.M. at the instance of 

Mirza Azam, M.P and State Minsiter Jahangir Kabir Nanok, 

(P.Ws. 321 and 328 respectively) a delegate comprising 12/14 

BDR personnel attended to the office of Prime Minister at 

Jamuna (as it then was) for  settling peaceful solution of the 

incident and as such mere participation to the office of Prime 

Minister as delegate members does not constitute any offence. 

No evidence appears that the delegate members had prior 

knowledge to the occurrence of committing murder to the army 

officers and atrocities happened in Darber. Capital punishment 

to the condemners/ appellants for mere participation as delegate 
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members was unwarranted. Mr. Mobin further submitted that 

the trial Court awarded conviction to the  condemners 

/appellants with the aid of both the Sections 34 and 149. Trial 

Court committed serious illegality convicting with the aid of 

Sections 34 and 149 together for a particular offender. A person 

can be convicted either with the aid of Section 34 or 149 for the 

substantive offence. He submitted that in the instant case all the 

condemners/appellants have been convicted with the aid of 

Sections 34 and 149 together for the substantive offence of 

Sections 302/201 etc. He also submitted that in many cases 

charge has been made under Sections 302/149 but convicted 

under Sections 302/34. Such conviction without alteration of 

the charge appears untenable in law. He further submitted that 

prosecution case as it appears from the evidence and materials 

on record does not come within the ambit of principle enunciate 

in Sections 34 of the Penal Code.  Section 34 of the Penal code 

simply lays down a principle where an offence is committed in 

furtherance of common intention of all and proving a case of 

common design there must be some kind of evidence showing 

that there was a pre-concert between the accused-persons and it 
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is now settled principle that some kind of overt act is necessary 

but in the instant case prosecution has miserably failed to bring 

out a case where it can be shown that there was pre-concert or 

common design amongst all the accused in commission of the 

offence. For conviction of any substantive evidence with the aid 

of Section 149 there must have unlawful assembly in 

furtherance of common object. For awarding and sustaining 

conviction with the aid of section 149 of the Penal Code it is 

utmost necessity for the prosecution to establish that the 

accused were members of an unlawful assembly and the 

assembly became riotous in prosecution of the common object 

of the assembly. In order to sustain a conviction under Section 

149 of the Penal Code, a charge either under Section 147 or 148 

of the Penal Code is necessary and unless charge either under 

Section 147 or 148 of the Penal Code is framed it would be 

very difficult for prosecution to show that the accused was 

actually a member of unlawful assembly. He further added that 

some condemners/appellants have also been found guilty under 

Section 120B but no evidence appears of such conspiracy. It is 

well settled that for the offence of conspiracy it must be 



 

 

155 

established that there was an agreement between two or more 

number of persons. Though in a case of conspiracy direct 

evidence rarely appears, in most cases inferential but inference 

must also be on the basis of relevant circumstances and 

therefore the circumstances proved, before during and after the 

occurrence have to be considered to decide about the complicity 

of the appellant. The circumstances appear in the evidence do 

not make the offender involved in the conspiracy rather they 

contributed their best effort to bring back the situation under 

order is considered, then it would be found that there was no 

reason to get themselves involved in the conspiracy.    He lastly 

submitted that there has occasioned gross illegality and 

miscarriage of justice in appreciation of the evidence in view of 

the facts and circumstances of the case and awarding sentence 

to the condemners/appellants and that warrants necessary 

interference. To support his submission he referred the 

decisions of the case State –Vs- Sukla and another CLJ (1972) 

978 (Mysur); Modhukor Dinanath Mendeker and others –Vs- 

State AIR (SC) (1980) 1362; Esher Sing –Vs- State of 
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Andhapradesh AIR (SC) 204; 3030 and Major Bazlur Huda –

Vs- State 62 DLR (AD) 156. 

Mr. Abdul Baset Majumder, the learned Senior Counsel 

appearing on behalf of 5 condemners/appellants submitted that 

the occurrence took place at the instance of foreign agency and 

BDR personnel had no participation to the occurrence and there 

was no reason to stand against their own officers. No 

substantive evidence appears to the complicity of the 

condemners/appellants whom he represents. However, he 

endorsed the legal submissions as already submitted.  

Mr. Muhammad Moshin Rashid, Mr. Md. Shamim 

Sarder, Mr. Mr. Md. Sanowar Hossain, Mrs. Fahima Barrin, the 

learned Advocates appearing on behalf of the condemners/ 

appellants/ respondents (as noted against the respective 

condemners/appellants/ respondents) endorsed the legal 

submissions advanced by the Senior Counsels/Advocates.  

Mr. Md. Aminul Islam re-backed to his submission and 

submitted that the government preferred Cr. Appeal No. 03 of 

2014 against 69 acquitted accused-respondents under Section 

417 of the Code where only public prosecutor appointed under 
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section 492 of the Code can file the Appeal but the Appeal as 

aforesaid filed by the learned Deputy Attorney General on 

behalf of the State appears not inform and no substantive 

evidence appears to support the charges against the respondents 

who were rightly acquitted and the aforesaid Criminal Appeal  

does not hold any merit. 

Mr. Md. Aninul Islam lastly submitted that now a days 

the universal opinion is against death and most of the developed 

countries have already taken steps for erasing the capital 

sentence from their legislature. Our neighbouring country India 

has also changed the Penal Provision to impose death in rarest 

of the rare cases but normally imprisonment for life. In the case 

in hand trial court awarded death sentence to 152 accused for 

the cause of 74 murders who had no intention to kill all those 

persons and their offence in no way falls within the provision of 

Section 299 of the Penal Code. Learned trial judge did not 

apply his judicial mind in awarding sentence in view of the 

facts and circumstances of the case and evidence on record 

against them.  
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Mr. Md. Aminul Islam along with Mrs. Hasna Begum 

appearing as State Defence Lawyer submitted that no tangible 

evidence appears against the absconding accused and in spite of 

that trial court awarded conviction to them merely for the cause 

of their absconsion which itself a no offence and the impugned 

sentence to them can’t sustain in law and warrants necessary 

interference.  

He further added that mere absconding can’t always be a 

circumstance to lead an inference of guilt of the accused. Some 

times out of fear and self-respect and to avoid unnecessary 

harassment even an innocent person remains absconding for 

sometime. Learned trial Judge, in the instant case, took such 

inference of guilt against absconding accused and committed 

miscarriage of justice. In this regard he referred the decision of 

the case- Kazi Mahbubuddin –Vs- State, 57 DLR (2005)(HCD). 

Mr. Mahbubay Alam, the learned Attorney General being 

briefed by learned Deputy Attorney General Mr. K.M. Zahid 

Sarwar and other members of the team, inspite of   his busy 

schedule with the Appellate Division, re-backed to the case for 
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answering to the submissions led by the Defence Counsels as 

referred above.   

He submitted that undeniably the occurrence took place 

at the heart of the capital city in Peelkhana the BDR Head 

quarter, restricted for the general people, protected with 

boundary wall and security gates. In a moment, at about 9.25/30 

A.M. shower of bullets had been spreading over the sky of 

Peelkhana with its adjacent areas-Azimpur graveyard, New 

market, Jigatola, Dhanmondi, Dhaka University, Supreme 

Court, Secretariat areas. None could understand what was 

happening therein. P.W. 1 officer in charge, Lalbag Police 

Station (as he then was) on being heard of firing in Peelkhana 

instantly lodged a G.D. No. 2145 dated 25.02.2009 and 

proceeded towards Peelkhana but could not approached therein 

for incessant firing and observed near from the Ajimpur 

graveyard. In his word- ‘f¢l¢ÙÛ¢a Ha iuˆl ¢Rm ®k, Bj¡l f‡r ¢h¢XBl 

pcl cç−l Y¤L¡ pñh ¢Rme¡z ................... …¢m hoÑe, ®NËeX we‡ùviY J A¢NÀ 

pwk¡‡Nl g‡m ¢ia‡l ¢L OV−R a¡ h¡¢ql ®b‡L Ae¤d¡he Ll¡ pñh ¢Rm e¡z’ The 

occurrence continued till evening of 26th Feb, 2009. Until then a 

few dead bodies of army officers were recovered from 
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sewerage cannels at switch-gate Kamrangir Char and there was 

no trace of other army officers including D.G. BDR and his 

wife. Dead body of Army officers were mostly recovered on the 

following days on 27th Feb, 2009 but remained unidentified for 

the cause of disfiguration by bullet injuries and dumping of 

dead-bodies together in mass-graves and it was reasonably 

delayed as explained by P.W. 1 in lodging F.I.R. that lodged on 

28.02.2009 at 23.45. It has already been recorded by evidence 

the gravity, depth and volume of the occurrence and 

considering the nature of the occurrence it bears no substance 

that it caused any delay in lodging F.I.R for manipulation and 

roping the accused falsely. He submitted that the consistent 

views of the superior Court are that mere delay in lodging a 

case is not a ground for disbelieving, for there are various 

circumstances in which lodging any case as to the commission 

of offence may be delayed. In this respect he referred the 

decision of the case- Fatema Begum -Vs- Aminur Rahman and 

others 26 BCR (HC)82; Maj Bazlul Huda –Vs- The State, 

popularly known as Bangubandhu Sheikh Mujibur Rahman 
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murder case, ADC Vol. (A) 1, para- 647. In the case of Fatema 

Begum -Vs- Aminur Rahman it was held-  

‘Delay in lodging F.I.R. when satisfactorily explained is 

not fatal to prosecution case.’ 

In the case of Maj Bazlul Huda –Vs- The State it was 

observed in reference to case State of H.P–Vs- Sreekanta 

Shekari (2004) 8 SCC 153 - 

‘Delay in lodging the first information report cannot be 

used as a ritualistic formula for discarding the 

prosecution case and doubting its authenticity. It only 

puts the Court on guard to search for and consider if any 

explanation has been offered for the delay. Once it is 

offered, the Court is to only see whether it is satisfactory 

or not. In case if the prosecution fails to satisfactorily 

explain the delay and there is possibility of 

embellishment of exaggeration in the prosecution version 

on account of such delay, it is a relevant factor. On the 

other hand, satisfactory explanation of the delay is 

weighty enough to reject the plea of false implication or 

vulnerability of the prosecution case.’ 
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  The occurrence of mass killing of 74 persons, 

plundering kotes, magazines, explosions, arsons- so havoc in 

nature, it was humanly impossible to lodge F.I.R with all 

particulars without through investigation to the case as it has 

happened in the case in hand.  

He further submitted that the place of occurrence, 

Peelkhana having been under Lalbag Police Station the FIR was 

initially lodged with Lalbagh Police Station and subsequently 

the area being identified under New Market Police Station FIR 

was transferred to New Market Police Station by order of the 

Court and thus no question arises as to filing and investigation 

of the case.  

The learned Attorney General further added that during 

the course of trial in the case mutiny some evidence came out as 

to the complicity of offenders who were not sent up in 1st C.S. 

and thus an application was filed before the Sessions Court for 

further investigation and learned Sessions Judge on due 

consideration sent back the case for further investigation and in 

pursuance of the order of the learned Sessions Judge, 

investigation officer on further investigation of the case, 
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submitted supplementary charge-sheet  against 26 accused and 

learned Magistrate on taking cognizance of the offence against 

them sent back the case to the Court of Sessions Judge. The 

application for further investigation was duly filed by the Public 

Prosecutor on behalf of the State. The admission of P.W.654 

that he did not file any application does not bear any practical 

effect to the case. In the case of Samsun Nahar @ Miana –Vs- 

State 4 BLD (1984)(AD)-206 as referred by defence Counsel it 

was further investigated at the direction of the Magistrate. In 

the instant case, further investigation was done not at the 

instance of the Magistrate but of Sessions Judge after receiving 

the record for trial. In the case as referred above it has also been 

held- 

“There is no bar in the Criminal Procedure Code for the 

police to submit a supplementary charge-sheet on further 

investigation against an accused-person who has earlier 

been discharged on a final report submitted by the police. 

Sub-section 3 (B) of Section 173 of the Code of Criminal 

Procedure provides that nothing in this section shall be 

deemed to preclude further investigation in respect of an 
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offence after a report under sub-section (1) has been 

forwarded to the Magistrate. ”  

 The learned Attorney General further submitted that the 

country never faced such occurrence excepting barbaric 

atrocities of Pak army during our War of Liberation. No such 

worthy sons of the soil were lost in an incident on a day. The 

lost number of army officers was 57 (fifty seven) but survived 

little. Undeniably none of the BDR personnel within Peelkhana, 

inside or outside Darbar came forward to the aid of the army 

officers rather they, majority in number stood against them and 

their family members with inhuman cruelty and devilry. All 

those BDR personnel either stood as offender or eye witness to 

the occurrence and in view of the above circumstances it was an 

unusual and illogic expectation to get them as witness readily 

and it was reasonably delayed to identify them-the offenders as 

well as witnesses. Considering the gravity, depth and volume of 

the occurrence no unreasonable or inordinate delay was caused 

in examining the witnesses and for such delay no question 

arises to the credibility of their statements. The facts and 

circumstances of the cases referred above in 6 BCR (AD) 225 
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and 14 BLT (HCD) 435 are quite different and have no 

applicability to the instant case. He added that each criminal 

case bears particular facts and circumstances and the 

testimonies of the witnesses are viewed with its particular 

context. The citation referred above by the defence Counsel do 

not bear any application to the case in hand. Here in the instant 

case none of the witnesses is either relative to the prosecution 

or enemy to the offenders to be picked up for false implication. 

Referring 14 BLT (HCD) 435 as referred by defence Counsel 

he submitted- 

“In appreciating the evidence of a prosecution 

witness, the approach must be whether the 

testimony of a witness carries a ring of truth or 

evidence is tainted with falsehood. Proof of charge 

must depend upon judicial evalution of the totality 

of evidence oral and circumstances and not by an 

isolated scrutiny. Prosecution version is also, to be 

required to be judged taking into account the 

overall circumstances of the case with a practical, 

pragmatic and reasonable approach in appreciation 

of the evidence let in to drive home the guilt of the 

accused-persons.” 
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 He submitted that if during further investigation any 

witness is deposed for the 2nd time, his supplementary statement 

may not bear credibility but for the reason above his entire 

evidence can’t be brushed aside.  

The learned Attorney General further submitted that the 

object of framing charge in criminal trial is to enable the 

accused to have a clear idea of what  he is being tried for and of 

the essential facts that he has to meet or in the alternative, to 

warn the accused of the case he is to answer. It shall contain the 

nature and the particulars of the offence by name, the date, time 

and place. The accused is entitled to know the nature of the 

charge brought against him so that he can take proper defence. 

Unless he has this knowledge, he will be prejudiced in his 

defence. In the case in hand almost all the offenders are BDR 

personnel and the occurrence happened in their presence and 

obviously they everyone were aware of the particulars of the 

offence, the date, time and place and all were aware of what be 

the answer in their defence. He added that in the instant case the 

charges were framed in compliance with the provisions of  

sections 221 and 222 of the Code and under section 225 no 
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error or omission in framing charges materially affects the trial 

unless the accused is prejudiced and there occasioned a failure 

of justice and under section 227 there is no bar to alter or to add 

any charge at any time before the pronouncement of   judgment 

and all such omission and errors are curable under section 537 

of the Code and it is also the settled law that if an offence under 

a section is proved though not charged the accused can be 

convicted for the offence proved in view of the provision under 

section  237 of  the Code. In this connection he referred the 

decision of the cases- Afsar Uddin Chowkider –Vs- The State 

21 DLR 783; Kalu –Vs- The State 45 DLR (AD) 161; Al Amin 

–Vs- The State 51 DLR 154; Parveen –Vs- The State 51 DLR 

473; State –Vs- Ershad Ali Sikder 56 DLR 305. 

He further submitted that the altered charge was duly 

drawn to the notice of the accused under trial.  Referring the 

decision of the case Jahangir Hossain –Vs- The State 40 DLR 

(1988) 545, he further submitted that Appellate Court can also 

alter the conviction for other offence for which no charge was 

made.  
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 The learned Attorney General also submitted that any 

irregularity in recording the confession is curable under section 

533 of the Code of Criminal Procedure. In the case in hand the 

Magistrate who recorded the confessional statements have 

made their statements before the court and their statements have 

been taken into evidence and in view of the facts any omission 

or non-compliance of the provision of law as under sections 

164 and 364 of the Code occurs it is curable under section 533 

of the Code. 

 The learned Attorney General further submitted that 

chapter XLV of the Code of Criminal Procedure deals generally 

with irregular proceedings. There are certain irregularities 

which do not vitiate the proceedings and these are set out in 

Section 529. No question of prejudice arises in this class of 

cases because the section states categorically that they shall not 

vitiate the proceedings. Certain other irregularities are treated as 

vital and there the proceedings are void irrespective of 

prejudice. These are set out in section 530. A third class is dealt 

with in sections 531, 532, 533, 535, 536(2) and 537. There 

broadly speaking the question is whether the error has caused 
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prejudice to the accused or has occasioned a failure of Justice. 

The Code has carefully classified certain kinds of error and 

expressly indicates how they have to be dealt with. In every 

such case the court is bound to give effect to the express 

commands of the legislature, there is no scope for further 

speculation. The only class of case in which the courts are free 

to reach a decision is that for which no express provision is 

made.  

He submitted that in the instant case only Section 533 is 

to be considered which runs as under-  

“Non-compliance with provisions of sections 164 or 364. 

(1)  If any court, before which a confession or other 

statement of an accused person recorded or purporting to 

be recorded under section  164 or section 364 is tendered 

or has been received in evidence, finds that any of the 

provisions of either of such sections have not been 

complied with by the Magistrate recording the statement, 

it shall take evidence that such person duly made the 

statement recorded; and, notwithstanding anything 

contained in the Evidence Act, 1872, section 91, such 
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statement shall be admitted if the error has not injured the 

accused as to his defence on the merits. 

(2) The provisions of this section apply to Courts of 

Appeal, Reference and Revision. 

He also submitted that Section 533 provides a mode for 

the rectification of an error arising from noncompliance with 

any of the provisions of section 164 or section 364. The object 

is to prevent justice being frustrated by reason of such non-

compliance. If any of the provisions of this section have not 

been complied with by a Magistrate, the confessional statement 

may be admitted under this section upon taking evidence that 

the statement recorded was duly made, if non-compliance has 

not injured the accused to his defence on the merit. If the record 

of the confession or the statement is inadmissible owing to the 

failure to comply with any of the provisions of Section 164 or 

Section 364, intrinsic evidence, notwithstanding anything in 

Section 91 of the Evidence Act, may be given to show that the 

accused-person duly made the statement and the statement, 

when so proved may be admitted and used as evidence of the 

case, if non-compliance has not injured the accused. The non-
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compliance with the provisions is cured only when there is no 

injury caused to the accused as to his defence on merit. In the 

instant case nothing appears that the accused have been injured 

as to their defence on merits.  

The learned Attorney General submitted that truly 

prosecution is to prove the identification of the accused. The 

whole object of identifying the accused is to find out whether 

the accused is real offender or not. In the instant case all the 

witnesses identified the accused with their ID number and 

Battalion number. The offenders as well as the witnesses all 

were familiar to each other having performed their duties 

together, have had their meetings together in day to day 

assigned job under the same authority and sometimes in the 

same premises. During trial all the offenders were put on dock. 

None of the witnesses were challenged to their ability to 

identify the offender in dock. The objection of the learned 

Counsels for the defence in identification of accused thus bears 

no substance. 

 He further added that in examining the accused under 

Section 342 of the Code of Criminal Procedure all the 
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incriminating substance including their confessional statements 

and statements under Section 342, the prosecution case visa-a-

vis defence case have been duly considered in weighing and 

sifting the evidence against them and none of the offenders 

prejudiced in any way.  

He also submitted that law does not require that all the 

witnesses cited in charge-sheet shall be examined. As a general 

rule the Court can and may act on the testimony of a single 

witness provided he is wholly reliable. There is no legal 

impediment in convicting a person on the sole testimony of a 

single witness. That is the logic of Section 134 of the Evidence 

Act. But, if there are doubts about the testimony the Courts will 

insist on corroboration. It is for the court to act upon the 

testimony of witnesses. It is not the number, the quantity, but 

the quality that is material. The time honoured principle is that 

evidence has to be weighed and not counted. The test is whether 

the evidence has a ring of truth,  cogent, credible and 

trustworthy or otherwise. It is the domain of the prosecution to 

choose whom he thinks competent, reliable and requires to be 

examined as witness. Mere withholding of any witness does not 
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confer any adverse presumption the evidence if produced would 

have been unfavorable to the prosecution. Under the principle 

of illustration 114(g) the court itself shall have regard to other 

facts in considering whether the maxim does or does not apply 

to any particular case. Where, however, there is sufficient 

explanation for non-production, there can be no adverse 

presumption. In the law of evidence there is no requirement of 

any particular number of witnesses to be examined in proof of a 

given fact. It is now well –settled that what is necessary for 

proving the prosecution case is not the quantity but quality of 

the evidence and in a criminal trial, conviction can be based on 

the sole evidence of a witness if it inspires confidence.  

 Section 134 of the Evidence Act provides that no 

particular number of witnesses shall in any case be required for 

the proof of any fact and, therefore, it is permissible for a Court 

to record and sustain a conviction on the evidence of a solitary 

eye-witness. 

 Our legal system does not insist on plurality of witnesses. 

Neither the legislature, section 134 of Evidence Act, nor the 

judiciary mandates that there must be a particular number of 
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witnesses to record an order of conviction against the accused. 

Our legal system has always laid emphasis on value, weight and 

quality, of evidence rather than on quantity multiplicity or 

plurality of witnesses. It is, therefore, open to competent Court 

to fully and completely rely on a solitary witness and record 

conviction. Conversely, it may acquit the accused in spite of 

testimony of several witness if it is not satisfied about the 

quality of evidence. The bald contention that no conviction can 

be recorded in case of a solitary eye-witness, therefore, has no 

force and must be negative.  

 In reply to the common object to the charge of 120B of 

the Penal Code and its proof raised by defence Counsels, the 

learned Attorney General submitted that generally it is very 

difficult to get direct evidence to conspiracy but it is, almost 

invariably inferred from circumstances of the case, movements, 

behaviour pattern of the offenders and their gestures before and 

after commission of the offence. He submitted that criminal 

conspiracy, therefore, is a matter of inference that may be 

deduced from certain circumstances and criminal acts of the 

accused done in pursuance of an apparent criminal purpose 
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common between two or more persons. No written or definite 

agreement is necessary to constitute a conspiracy, its existence 

being generally a matter of inference from the acts of the 

accused. It is sufficient to constitute the offence, so far the 

combination is concerned, if there is meeting of minds, a 

mutual implied understanding or tacit agreement of all the 

accused with a single design of accomplishment of the common 

purpose. He also submitted that the offence of criminal 

conspiracy is complete as soon as two or more persons agree to 

do or cause to be done an illegal act or an act which is no legal 

by illegal means. It is immaterial whether the illegal act is the 

ultimate object of such an agreement or is merely incidental to 

that object. For the purpose of section 120A it is not necessary 

that any act or illegal omission shall take place in pursuance of 

the conspiracy. The agreement in itself is enough to constitute 

the offence.  

In the instant case strong inference is availed from the 

facts, circumstances of the case and acts of the offenders to the 

pursuit of common purpose to eliminate army officers from 

BDR. Such inference is also available from the confessional 
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statements of the accused being corroborated by direct 

evidence. He further added that Section 10 of Evidence also has 

a reference to the offence of Section 120A of the Penal Code. 

The principle contained in section 10 is that ‘once a conspiracy 

to commit an illegal act is proved, act of one conspirator 

becomes the act of other’. The rule of law is based on the 

principle of agency operating between the parties to the 

conspiracy as an exception to rule against hearsay testimony. If 

the conditions laid down therein are satisfied, the act done, or    

statement made by one is admissible against conspirators. He 

submitted that from the facts and circumstances of the case and 

evidence on record with the application of section 10 of 

Evidence Act it is clearly established that the conspirators were 

two and more and they conspired together to their attainment of 

common purpose of killing army officers posted in BDR.  

 The learned Attorney General further submitted that the 

retraction of the confession is wholly immaterial once it is 

found that it is voluntary and true and if the confession is found 

to be true and voluntary, there is no need at all to look for 

further corroboration. It is now well settled that as against the 
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maker himself his confession, judicial or extrajudicial, whether 

retracted or not retracted, can in law validly form the sole basis 

of his conviction, if the court is satisfied and believed that it is 

true and voluntary and has not been obtained by torture, 

coercion or inducement. As to weigh of confessional statement, 

the view of the Superior Court is that a confession can be made 

foundation of a conviction, if it is recorded in accordance with 

law, found true and voluntary, inculpatory in nature and on 

examination of the statement as a whole if it is found 

inconformity on comparison with the rest of the prosecution 

case. He also submitted that while considering a confession 

against a co-accused, whether retracted or not, if such 

confession is found voluntary, such confession can’t be made 

the foundation of conviction and can only be used in support of 

other evidence.  

 He also submitted that section 30 of Evidence Act 

provides that court may take the confession into consideration 

against co-accused in a joint trial provided it lends support to 

other evidence. There must have other evidence in support of 

the confession of an accused to use it against another co-
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accused. In the case in hand the confession of an accused being 

strictly established has been used against other co-accused 

having been corroborated by other, oral or circumstantial 

evidence.  

 The learned Attorney General submitted that except a 

few, the passer-by rikshaw-puller, vegetable seller, all the 

deaths occurred within peelkhana and undeniably by bullet 

firing. None raised any question to the above manner of 

committing death excepting on the point of participation of a 

particular accused in the killing. In view of the above facts any 

inconsistency of the autopsy report with the evidence does not 

affect the prosecution case. He further submitted that there is no 

bar to consider video-cassette, photographs of the occurrence as 

evidence. The parsons connected with the video-cassette and 

photography have been examined and all those find support 

from the admitted facts of the case and thus carries the value of 

legal evidence. He further added that the Criminal Appeal No.3 

of 2014 was initiated by the public prosecutor as appointed 

under Section 492 of the Code of Criminal Procedure and under 

due process of law through the office of the Solicitor it has been 
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presented by the learned Deputy Attorney General and there 

happened no violation of law and it was accepted and registered 

having found inform.  

 The learned Attorney General lastly submitted that 

although absconsion is not an offence but it provides reasonable 

presumption and lends support to the guilt of the accused held 

deliberately undergone absconsion immediately after the 

occurrence and trial court rightly found them guilty of the 

offence charged for and sentenced them accordingly. 

 During the course of hearing most of the learned 

Counsel/Lawyers from the defence raised objection 

prominently that they were not given reasonable opportunity to 

place their submissions and the court was pre-conceived in 

convicting the accused rather than to dispensing justice. 

 Having regard to the aforesaid sentiments and 

considering the volume that ever raised in Criminal trial for the 

Penal offence in this sub-continent and pertinent issues to the 

case we applied our utmost sincerity, devotion and attention to 

their resourceful and fruitful submissions for a considerable 

period apart from taking us through the evidence-oral, 
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documentary and of electronic device in length keeping in mind 

the attending facts and circumstances of the case for a 

considerable period.  

 In the instant case, criminal conspiracy appears a burning 

issue. 

Before insertion of Section 120A and 120B, criminal 

conspiracy was an offence of abetment. Section 120A provides 

an extended definition of criminal conspiracy covering acts 

which do not amount to abetment by conspiracy within the 

meaning of Section 107. In order to constitute conspiracy a 

person may engage with one or more persons in any conspiracy 

for doing of that thing in which case he not only instigates the 

other person but also conspires to commit a crime.  

For example, ‘A’ may propose ‘B’ to murder ‘X’ ‘B’ 

may dissent or say nothing or he may agree. A’s proposal is met 

by the first clause of section 107 of the Penal Code. If ‘B’ 

agrees, he has committed an offence of abetment. As soon as 

both of them agree, they are liable for abetment of an offence of 

the first clause. If ‘B’ dissents, ‘A’ will be liable as instigator 

under the first clause. So, ‘A’ and ‘B’ must engage in the 
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commission, of an act, and the ‘act or omission, must take place 

in pursuance of that conspiracy’ and the act or omission must 

have taken place ‘in order to the doing of that thing.’ So, there 

must be two or more persons to be engaged in the conspiracy 

and in order to constitute an offence of the conspiracy there 

must take place “an act or omission in pursuance of that 

conspiracy” 

Chapter V A of the Penal Code deals with the offence of 

criminal conspiracy. Criminal conspiracy is defined in section 

120A. Section 120A of the Penal Code reads as follows: 

“120A. When two or more persons agree to do, or cause 

to be done,-  

1) an illegal act, or  

(2) an act which is not illegal by illegal means, such an 

agreement is designated a criminal conspiracy: 

Provided that no agreement except an agreement to 

commit an offence shall amount to a criminal conspiracy 

unless some act besides the agreement is done by one or 

more parties to such agreement in pursuance thereof. 
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Explanation- It is immaterial whether the illegal act is the 

ultimate object of such agreement, or is merely incidental 

to that object.” 

On scrutiny of the above noted provision it would appear 

that the ingredients of the offence of the criminal conspiracy are 

as follows: 

There must be an agreement between two or more 

persons, a meeting minds, not mere consensus. 

The said agreement is for doing an illegal act or by an act 

by illegal means.   

 In HALSBURY’s Laws of England (4th Edn., Vol-II, P-

44, it has been interpreted as- 

“The essence of the offence of conspiracy is the fact of 

combination by agreement. The agreement may be 

express or implied or in part express and in part implied. 

The conspiracy arises and the offence is committed as 

soon as the agreement is made; and the offence continues 

to be committed so long as the combination persists, that 

is until the conspiratorial agreement is terminated by 
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completion of its performance or by abandonment or 

frustration or however it may be.”  

In the case of Kehar Sing –Vs- State (Delhi 

Administration), AIR 1988 SC 1883 1989 CrLJ 1 it has been 

observed- 

“Sections 120A and 120B have brought the law of 

conspiracy in India in line with the English Law by 

making the overt act unessential when the conspiracy is 

to commit any punishable offence. The most important 

ingredient of the offence of conspiracy is the agreement 

between two or more persons to do an illegal act. The 

illegal act may or may not be done in pursuance of 

agreement, but the very agreement is an offence and is 

punishable. Reference to Section 120A and 120B, I.P.C. 

would make these aspects clear beyond doubt. Entering 

into an agreement by two more persons to do an illegal 

act or legal act by illegal means is the very quintessence 

the offence of conspiracy.”  
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In the aforesaid case, in considering the element of 

agreement which is a necessary ingredient of the offence of 

conspiracy, K. Jagannatha Shetty, J. held- 

“Generally, a conspiracy is hatched in secrecy and it may 

be difficult to adduce direct evidence of the same. The 

prosecution will often rely on evidence of acts of various 

parties to infer that they were done in reference to their 

common intention. The prosecution will also more often 

rely upon circumstantial evidence. The conspiracy can be 

undoubtedly proved by such evidence direct or 

circumstantial. But the Court must enquire whether the 

two persons are independently pursuing the same end or 

they have come together to the pursuit of the unlawful 

object. The former does not render them conspirators, but 

the latter does. It is, however, essential the offence of 

conspiracy required some kind of physical manifestation 

of agreement. The express agreement, however, need not 

be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words 
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of communication. The evidence as to transmission of 

thoughts sharing the unlawful design may be sufficient.” 

In the case of Hussain Umar –Vs- Dalip Singji, AIR 1970 

SC 45; 1970 CrLJ 9 it has been observed- 

“Criminal conspiracy is an agreement, by two or more 

persons to do, or cause to be done, an illegal act or an act, 

which is not illegal, by illegal means. The agreement is 

the gist of the offence. In order to constitute a single 

general conspiracy, there must be a common design and 

common intention of all to work in furtherance of the 

common design. Each conspirator plays his separate part 

in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to 

play in a general conspiracy though he may not know all 

its secrets or the means by which the common purpose is 

to be accomplished. The evil scheme may be promoted 

by a few, some may drop out and some may join at a 

later stage, but the conspiracy continues until it is broken 

up. The conspiracy may develop in successive stages. 

There may be a general plan to accomplish the common 
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design by such means as may from time to time be found 

expedient.”  

In the case of Nirmal Chandra –Vs- Emperor, AIR 1927 

Cal 265; 28 CrLJ 241 it has been observed- 

“The definition of conspiracy in Section 120A excludes 

the agreement to commit an offence, from the category of 

such conspiracies, in which it is necessary that the 

agreement should be followed by some act. It is not 

therefore necessary in a case of conspiracy to possess 

firearms, for the prosecution to specify in the charge or to 

prove that the accused conspired to possess any particular 

firearms.”    

The ingredients of conspiracy therefore are- 

“(1) that there must be an agreement between the person 

who are alleged to conspire; and  

(2) that the agreement should be 

(i) for doing of an illegal act, or 

(ii) for doing by illegal means an act which may 

not itself be illegal.    
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The gist of the offence under Section 120A is that the 

agreement between two or more persons to do or cause to 

be done an illegal act or a legal act by illegal means 

subject to the proviso that the agreement does not except 

agreement to commit offence, amount to a conspiracy 

unless it is followed by an overt act done by one or more 

person in pursuance of such an agreement. An agreement 

to do an illegal act which amounts to a conspiracy, will 

continue as long as the members of the conspiracy 

remain in agreement and as long as they are acting in 

accord and in furtherance of the object for which they 

entered into the agreement.” 

A criminal conspiracy by its very nature is of secretive in 

character. There would hardly be any direct evidence of the evil 

design of the conspirator. The conspiracy can only be inferred 

from the circumstances and gathered from the depositions of 

the witnesses.   

As far back as in 1909 Jenkins, C. J. held in the case of 

Barindra Kumar Ghose and others –Vs- The Emperor 14 CWN 

1114: 
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“A conspiracy consists not merely in the intention of two 

or more, but in the agreement of two or more to do an 

unlawful act, or to do a lawful act by unlawful means. 

Though to establish a charge of conspiracy there must be 

agreement there need not be proof of direct meeting or 

combination, nor need the parties be brought into each 

other’s presence. The agreement may be inferred from 

circumstances raising a presumption of a common 

concerted plan to carry out the unlawful design. 

Nor is it necessary that all should have joined in the 

scheme from the first; those who come in at a later stage 

are equally guilty, provided the agreement be proved.  

In the case of Amir-uddin –Vs- The State, 1967 PLD 

Lahore 1190 it is held:  

“................... an agreement as referred to in section 

120A, P.P.C., each to be inferred from the facts and 

circumstances of each case. The offence of conspiracy by 

its very nature is secretive and surreptitious, and if a rule 

of evidence, ....... is laid down to the effect that an 

agreement, as referred to in section 120A, P.P.C. is to be 
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positively proved, the proof of conspiracy would become 

impossible.” 

In the case of Sardar Sardul Singh Caveeshar –Vs- State 

of Maharashtra, AIR 1965 (SC) 682 K.Subba Rao, J. held:- 

“The essence of conspiracy is, therefore, that there 

should be an agreement between persons to do one or 

other of the acts described in the section. The said 

agreement may be proved by direct evidence or may be 

inferred form acts and conduct of the parties.” 

But there is little difference between the mode or proof of 

the offence of conspiracy and that of any other offence. It can 

be established by direct evidence or by the circumstantial 

evidence. In the case of Nur Mohammad Mohd. Yusuf Momin 

–Vs- The State of Maharashtra AIR 1971 SC 885 I.D. Dua, J. 

held- 

“A conspiracy from its very nature is generally hatched 

in secret. It is, therefore, extremely rare that direct 

evidence in proof of conspiracy can be forthcoming from 

wholly disinterested quarters or from utter strangers. But, 

like other offences, criminal conspiracy can be proved by 
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circumstantial evidence. Indeed in most cases proof of 

conspiracy is largely inferential though the inference 

must be founded on solid facts. Surrounding 

circumstances and antecedent and subsequent conduct, 

among other factors, constitute relevant material. In fact 

because of the difficulties in having direct evidence of 

criminal conspiracy, once reasonable ground is shown for 

believing that two or more persons have conspired to 

commit an offence then anything done by any one of 

them in reference to their common intention after the 

same is entertained becomes, according to the law of 

evidence, relevant for proving both conspiracy and the 

offences committed pursuant thereto.” 

In the case of State (Delhi Admn) –Vs- V.C. Shukla and 

another and in the case of Sanjaya  Gandhi and another –Vs- 

State (Delhi) Aolmn.) AIR 1980 (SC) 1382 S. Murtaza Fazal 

Ali, J. held:- 

“......it is well settled that in order to prove a criminal 

conspiracy which is punishable under section 120B of the 

Indian Penal Code, there must be direct or circumstantial 
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evidence to show that there was an agreement between 

two or more persons to commit an offence. This clearly 

envisages that there must a meeting of minds resulting in 

an ultimate decision taken by the conspirators regarding 

the commission of an offence. It is true that in most cases 

it will be difficult to get direct evidence of an agreement 

to conspire but a conspiracy can be inferred even from 

circumstances giving rise to a conclusive or irresistible 

inference agreement between two or more persons to 

commit an offence.” 

In the case of State of Himachal Pradesh –Vs- Krishan 

Lal Pardhan (1987) 2 SSC 17, in considering whether the 

offences complained of constitute different sets of acts and 

should therefore be treated as individual acts with limited 

liabilities, Natarajan, J. held:- 

“In the opinion of the Special Judge every one of the 

conspirators must have taken active part in the 

commission of each and every one of the conspiratorial 

acts and only then the offence of conspiracy will be made 

out. Such a view is clearly wrong. The offence of 
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criminal conspiracy consists in a meeting of minds of two 

or more persons for agreeing to do or causing to be done 

an illegal act or an act by illegal means, and the 

performance of an act in terms thereof. If pursuant to the 

criminal conspiracy the conspirators commit several 

offences, then all of them will be liable for the offences 

even if some of them had not actively participated in the 

commission of the offences.” 

In the case of Suresh Chandra Bahri –Vs- State of Bihar 

AIR 1994 SC 2420, in considering the contention that there is 

no direct and legal evidence against the appellants for their 

involvement in the alleged conspiracy, Faizan uddin, J. held- 

“............... the essential ingredient of the offence of 

criminal conspiracy is the agreement to commit an 

offence. In a case where the agreement is for 

accomplishment of an act which by itself constitutes an 

offence, then in that event no overt act is necessary to be 

proved by the prosecution because in such a fact situation 

criminal conspiracy is established by proving such an 

agreement. In other words, where the conspiracy alleged 
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is with regard to commission of a serious crime of the 

nature as contemplated in S. 120 B read with the proviso 

to sub-sec. (2) of S. 120-A of the I.P.C., then in that 

event mere proof of an agreement between the accused 

for commission of such a crime alone is enough to bring 

about a conviction under S.120-B and the proof of any 

overt act by the accused or by any one of them would not 

be necessary. The provisions in such a situation do not 

require that each and every person who is a party to the 

conspiracy must do some overt act towards the 

fulfillment of the object of conspiracy, the essential 

ingredient being an agreement between the conspirators 

to commit the crime and if these requirements and 

ingredients are established the act would fall within the 

trapping of the provisions contained in S. 120-B since 

from its very nature a conspiracy must be conceived and 

hatched in complete secrecy, because otherwise the 

whole purpose may frustrate and it is common 

experience and goes without saying that only in very rare 

cases one may come across direct evidence of a criminal 
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conspiracy to commit any crime and in most of the cases 

it is only the circumstantial evidence which is available 

from which an inference giving rise to the conclusion of 

an agreement between two or more persons to commit an 

offence may be legitimately drawn.” 

In the case of M.K Abu Bucker –Vs- State of Madras 

PLD 1957 SC (Ind) 289, it was contended that there has been 

misjoinder of charges on the ground that several conspiracies, 

distinct from each other had been lumped together and tried at 

one trial, Imam, J. held as follows: 

“The charge, as framed, discloses one single conspiracy, 

although spread over several years. There was only one 

object of the conspiracy and that was to cheat members 

of the public. The fact that in the course of years others 

joined the conspiracy or that several incidents of cheating 

took place in pursuance of the conspiracy did not change 

the conspiracy and did not split up a single conspiracy 

into several conspiracies.” 

In the case of State –Vs- Nalini (1999)5 SCC 253. 

Quadri, J. after considering a number of cases, highlight the 
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alement of sharing of information in the offence of conspiracy 

in the following manner: 

“In reaching the stage of meeting of minds, two or more 

persons share information about doing an illegal act or a 

legal act by illegal means.  

This is the first stage where each is said to have 

knowledge of a plan for committing an illegal act or a 

legal act by illegal means. Among those sharing the 

information some or all may form an intention to do an 

illegal act or a legal act by illegal means. Those who do 

form the requisite intention would be parties to the 

agreement and would be conspirators but those who drop 

out cannot be roped in as collaborators on the basis of 

mere knowledge unless they commit acts or omissions 

from which a guilty common intention can be inferred. It 

is not necessary that all the conspirators should 

participate from the inception to the end of the 

conspiracy; some may join the conspiracy after the time 

when such intention was first entertained by any one of 

them and some others may quit form the conspiracy. All 
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of them cannot but be treated as conspirators. Where in 

pursuance of the agreement the conspirators commit 

offences individually or adopt illegal means to do a legal 

act which has a nexus to the object of conspiracy, all of 

them will be liable for such offences even if some of 

them have not actively participated in the commission of 

those offences.”  

Almost all the decisions referred above have been 

effectively dealt in the case Major Md. Bazlul Huda and others 

–Vs- State popularly known as Bangabandhu Sheikh Mujibur 

Rahman murder case ADC Vol. VI (A) (2010).  

 Having considered the decision in the case of Leo Roy 

Frey –Vs- Superintendent, District Jail, Amiritsar reported in 

AIR 1958 SC 119, S.R. Das, C.J. explained the offence of 

conspiracy vis-a-vis the substantive offence in the following 

terms:- 

“The offence of a conspiracy to commit a crime is a 

different offence from the crime that is the object of the 

conspiracy because the conspiracy precedes the 

commission of the crime and is complete before the 
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crime is attempted or completed, equally the crime 

attempted or completed does not require the element of 

conspiracy as one of its ingredients. They are, therefore, 

quite separate offence.” 

Their Lordships, therefore, in the aforesaid Bangabandhu 

Sheikh Mujibur Rahman murder case observed- 

“In view of the aforesaid decisions we are of the view 

that even if the acts of the accused have gone beyond the 

stage of conspiracy and the substantive offence is 

committed in pursuance thereof, both the specific charges 

of substantive offence along with the charge of 

conspiracy can be simultaneously maintained inasmuch 

as either conspiracy or a substantive offence or both may 

be proven on the same fact. Just because a conspiracy is 

culminated into a substantive criminal offence does not 

render the act of conspiracy, a separate and distinct 

offence, vitiated or nullified. The act of conspiracy, 

having once been committed, crystallizes into an offence 

under Section 120B of the Penal Code, which continues 

to be a criminal offence, notwithstanding the subsequent 
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events, if any. Offence under Section 120B of Penal 

Code is generally co-extensive with any substantive 

offence committed subsequently. Accordingly, in the 

instant case, charge under Section 302 and Section 120B 

of the Penal Code was rightly maintained against the 

accused appellants in all the appeals.”  

  “Our apex Court in its recent decision in the case State 

and another –Vs- Abdul Kader @ Mobile Kader and others, 67 

DLR (AD) 6 (2005) dealt the mater as under- 

“Section 120A of the Penal Code which defines criminal 

conspiracy has been inserted by Act VIII of 1913 in 

Chapter V-A introducing into the criminal law of this 

region a new offence namely the offence of criminal 

conspiracy. Before that, the sections of the Penal Code 

which directly deal with the subject of conspiracy were 

those contained in Chapter-V and section 121. Section 

107 provides that a person abets the doing of a thing 

who-  

First- Instigates any person to do that thing; or, 
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Secondly, Engages with one more other person or 

persons in any conspiracy for the doing of that thing, if 

an act or illegal omission takes place in pursuance of that 

conspiracy, and in order to the doing of that thing; or  

Thirdly- Intentionally aides, by any act or illegal 

omission the doing of that thing. 

So before insertion of Section 120A and 120B, criminal 

conspiracy was an offence of abetment. Section 120A 

provides an extended definition of criminal conspiracy 

covering acts which do not amount to abetment by 

conspiracy within the meaning of Section 107. In order to 

constitute conspiracy a person may engage with one or 

more persons in any conspiracy for doing of that thing in 

which case he not only instigates the other person but 

also conspires to commit a crime. 

For example, ‘A’ may propose ‘B’ to murder ‘X’. ‘B’ 

may dissent or say nothing or he may agree. A’s proposal 

is met by the first clause of section 107 of the Penal 

Code. If ‘B’ agrees, he has committed an offence of 

abetment. As soon as both of them agree, they are liable 
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for abetment of an offence of the first clause. If ‘B’ 

dissents, ‘A’ will be liable as instigator under the first 

clause. So, ‘A’ and ‘B’ must engage in the commission 

of an act, and the ‘act or omission, must take place in 

pursuance of that conspiracy’ and the act or omission 

must have taken place ‘in order to the doing of that 

thing.’ So, there must be two or more persons to be 

engaged in the conspiracy and in order to constitute an 

offence of the conspiracy there must take place an act or 

omission in pursuance of that conspiracy. 

These persons may be animated by the same intention 

and they must agree to carry out their intention into 

effect, their agreement in an act in advancement of the 

intention which each of them has conceived in this mina. 

The offence of abetment by conspiracy consists of not 

merely in the intention of two or more but in the 

agreement of two or more persons to do an unlawful act, 

or to do a lawful act by unlawful means. So long such 

design rests in intention, it is not an indictable offence. 

Abetment by conspiracy consists in the combination and 
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agreement of person to do some illegal act or to effect 

some illegal purpose by illegal means. It has been held in 

Kalil Munda –Vs- King Emperor, ILR 28 Cal 797, that in 

order to constitute the offence of abetment by conspiracy, 

there must be a combining altogether of two or more 

persons in the conspiracy, and an act for illegal omission 

must take place in pursuance of that conspiracy and in 

order to the doing of that thing. It is not necessary that 

the act abetted should be committed, or that the effect 

requisite to constitute the offence should be caused. Nor 

it is necessary that the abettor should concert the offence 

with the persons who commit it. It is sufficient, if he 

engages in the conspiracy in pursuance of which the 

offence is committed. 

In Mulcahy –Vs- the Queen, 1 App. 306, it was observed 

that- 

“a conspiracy consists not merely in the intention of two 

or more to do an unlawful act or to do a lawful act by 

unlawful means. So long as such a design rests in 

intention only, it is not indictable. When two agree to 
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carry it into effect, the very plot is an act in itself, and the 

act of each of the parties, promise against promise, 

capable of being enforced, if lawful, but punishable, if 

for a criminal object or for the use of criminal means and 

so far as proof goes conspiracy is generally a matter of 

inference deduced from certain criminal act of the parties 

accused, done in pursuance of an apparent criminal 

purpose in common between them.” 

From the submissions and counter submissions of the 

learned Counsels for both the sides another burning issue 

pertinently arises in the case- the application of Section 10 of 

the Evidence Act. The question is whether a confessional 

statement of co-accused can be used to prove the charge of 

criminal conspiracy under Section 10 of the Evidence Act. It is 

contended by the defence side that the words in Section 10 are 

not capable of being widely construed that the statements in the 

confession related to the past acts done by the accused persons 

and that they were made after the object of conspiracy had been 

accomplished. On the contrary, it is argued by the learned 

Attorney General and others counsels from the side of the State 
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that the confession being inculpatory in nature, this is no legal 

bar to use it under Section 10 of the Evidence Act.  

Section 10 of Evidence Act provides- 

 “Where there is reasonable ground to believe that two or 

more persons have conspired together to commit an 

offence or an actionable wrong, anything said, done or 

written by any one of such persons in reference to their 

common intention, after the time when such intention 

was first entertained by any one of them, is a relevant 

fact as against each of the persons believed to be so 

conspiring, as well as for the purpose of proving the 

existence of the conspiracy as for the purpose of showing 

that any such person was a party to it.” 

Very recently in the case of State –Vs- Mobile Kader, (67 

DLR AD (2015)-6) Mr. Surendra Kumar Sinha, J. endeavored 

his best on this provision of law as under- 

“Section 10 is intended to make as evidence 

communication between different conspirators while the 

conspiracy is going on with reference to the carrying out 

of the conspiracy. The confession of a co-accused was 

not intended to be put on the same footing as the 
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communication passing between conspirators or between 

conspirators or other persons with reference to the 

conspiracy. This provision manifests that a statement or 

confession made by an accused after his arrest to a 

Magistrate or to any police officer or to any other person 

disclosing the existence of a conspiracy, its object and 

the name of its members is not admissible against the 

other members, jointly tried with him. Things done, said 

or written by anyone of the confederate while the 

conspiracy was afoot are relevant as evidence of common 

intention once reasonable ground has been shown to 

believe in its existence, but it would be a very different 

matter to hold that any statement or confession made to a 

third party after the conspiracy was no longer operating 

and had ceased to exist, is admissible against the other 

party. Such statement, however, may be used to lend 

corroboration with other independent evidence on record 

under section 30 of the Evidence Act to prove an offence. 

There is, therefore, force in the argument advanced by 

the learned counsel for the accused that the language of 
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section 10 is not capable of being widely construed so far 

so that the statement of an accused admitting his and 

confederate relating to the past acts done and they were 

made after the object of conspiracy had been 

accomplished. 

This view has been lucidly explained by the 

judicial Committee of the Privy Council as back as in 

1940 in the case of Mirza Akbar –Vs- King of Emperor, 

Air 1940 PC 176. The statement of law argued by the 

Privy Council was approved by the Supreme Courts of 

Pakistan and India in series of case and this Division has 

also approved the same. This opinion has not been 

overruled till now by any of the superior courts of the 

sub-continent and we find no reason to depart from the 

same. 

In Mirza Akbar, the Judicial Committee was of the 

view that the words ‘in reference to their common 

intention’ used in Section 10 of the Evidence Act might 

have been chosen as having the same significance as the 

word ‘related’ by Williams and Coleridge, JJ in Reg-Vs- 
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Blake, 1844 (...OB) 126. It was observed that views 

taken in that case that the thing done, written or spoken, 

was something done in carrying out the conspiracy and 

not receivable as a step in the proof of the conspiracy. 

The words ‘written or spoken’ may be a declaration 

accompanying an act and indicating the quality of the act 

as being an act in the course of the conspiracy; or the 

words ‘written or spoken’ may themselves the acts done 

in the course of conspiracy. The said statements of law, it 

was observed, was applicable in section 10 and held that 

the words of section 10 must be construed in accordance 

with it and are not capable of being widely constructed so 

as to include a statement made by one conspirator in the 

absence of the other with reference to past acts done in 

the actual course of carrying out the conspiracy after it 

has been completed. Their Lordships concluded their 

opinion with the following words:  

“In their Lordships’ judgment, the words ‘common 

intention’ signifies a common intention existing at the 

time when the thing was said, done or written by the one 
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of them. Things said, done or written while the 

conspiracy was on foot are relevant as evidence of the 

common intention, once reasonable ground has been 

shown to believe in its existence. But it would be a very 

different matter to hold that any narrative or statement or 

confession made to a third party after the common 

intention or conspiracy was no longer operating and had 

ceased to exist is admissible against the other party. 

There is then no common intention of the conspirators to 

which the statement can have reference. In their 

Lordships judgment S. 10 embodies this principle.’’ 

In Zulfikar Ali Bhutto –Vs- State, PLD 1979 (SC) 

53, though the conviction of Zulfikar Ali Bhutto was 

affirmed by majority, Anwarul Haq, CJ speaking for the 

majority approved the views expressed by the Judicial 

Committee of the Privy Council in Mirza Akbar 

observing that words said, done or written by one 

conspirator in reference to their common intention to be 

admissible against his co-conspirator, must have taken 

place when the conspiracy is still in existence or in 



 

 

208 

progress. Hence “a declaration or act of one of the 

conspirator is not admissible in evidence against other 

member of the conspiracy, if it was made after 

termination of the conspiracy”. It was observed that ‘the 

court has got to find from evidence allude on the record 

that there are reasonable grounds to believe that two or 

more persons have conspired together to commit an 

offence or an actionable wrong. After having passed this 

test, the next phase in the exercise consists in the actual 

application of the operative part of this section whereby 

anything said, done or written by any one of such persons 

in reference to their common intention, during the 

continuance of the conspiracy, is treated as a relevant fact 

against each of the persons believed to be conspiring, as 

well for the purpose of proving the existence of 

conspiracy as for the purposes of showing that any such 

person was a party to it. In fact this section deals with the 

mode of evaluation and the use of the evidence brought 

on the record. It does not provide that the proof of 

existence of the conspiracy must necessarily precede any 
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proof of the acts and declarations of the co-conspirators 

of the accused for use against them. 

The views of the Judicial Committee of the Privy 

Council in Miza Akbar have been approved by the 

Supreme Court of India in Sardul Singh Caveeshar –Vs- 

State of Bambay, AIR 1957 SC 747 (1958) SCR 161 at P 

193 by reproducing the language used it observing that 

‘The limits of the admissibility of evidence in conspiracy 

cases under Section 10 of the Evidence Act have been 

authoritatively laid down by the Privy Council in Mirza 

Akibar –Vs- The King –Emperor. In that case their 

Lordships of the Privy Council held that Section 10 of 

the Evidence Act must be construed in accordance with 

the principle that the thing done, written, or spoken, was 

something done in carrying out the conspiracy and was 

receivable as a step in the proof of the conspiracy. They 

notice that evidence receivable under Section 10 of the 

Evidence Act of ‘anything said done, or written, by any 

one of such persons’(i.e. conspirators) must be ‘in 

reference to their common intention.’ But their Lordships 
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held that in the context (notwithstanding the amplitude of 

the above phrase) the words therein are not capable of 

being widely construed having regard to the well-known 

principle above enunciated.’ 

The Supreme Court of India in a latter case in 

Bhagwan Swarup –Vs- State of Maharashtra, AIR 1965 

SC 682, (1964) 2 SCR 378 observed that the expression 

“in reference to their common intention” is very 

comprehensive and it appeared to have been designedly 

used to give it a wider scope than the words “in 

furtherance of” in the English law; with the result, 

anything, said, done or written by a co-conspirator, after 

the conspiracy was formed will be evidence against the 

other before he entered the field of conspiracy or after he 

left with”. In that case the question of admissibility of 

confessional statement of co-accused on a charge of 

conspiracy under section 10 of the Evidence Act was not 

involved. Apparently, the Supreme Court did not 

consider the opinion of the Privy Council in Mirza 

Akbar.  
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However, in a latter case in Kehar Singh Vs. State, 

AIR 1988 SC 1383, K Jagannatha Shetty, J. approved the 

view in Mirza Akbar and observed that the views taken 

by the Subba Rao, J in Bhagwan Swarup that “the words 

of sec. 10 have been designedly used  to give a wider 

scope than the concept of conspiracy in English law may 

not be accurate” and then his lordship observed that 

‘Lord Wright said that there is no difference in principle 

in Indian Law in view of section 10 of the Evidence Act’. 

In a latter case in State of Gujrat vs Mohammed Atik,  

AIR 1998 SC 1686, the views taken in the case of Mirza 

Akbar was quoted with approval in paragraph 15 and also 

its  earlier view taken in Sadrul Singh Caveeshar (supra). 

It was observed that the law of agency by rendering the 

statement of act of one conspirator is binding on the other 

if it was said during subsistence of common intention as 

between the conspirators. “If so, once common intention” 

ceased to exist, any statement made by a former 

conspirator thereafter cannot be their common intention”. 

In other words, it was observed, a post-arrest statement 
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made to a police officer, whether it is confession or 

otherwise, touching the involvement in the conspiracy, 

would not fall within the ambit of section 10 of the 

Evidence Act.” 

The above views were again reiterated by KT 

Thomas, J in State of Tamil Nadu –Vs- Nalini, AIR 1999 

(SC) 2640. He disapproved the views taken in Bhagwan 

Swarup by Subba Rao, J by observing that the opinion 

that any statement of a conspirator ‘whatever be the 

extent of time, would gain admissibility under section 10 

if it was made ‘in reference’ to the common intention, is 

too broad a proposition for acceptance.’ It was further 

observed that normally a conspirator’s connection with 

the conspiracy would get snapped after he is nabbed by 

the police and kept in their custody because he would 

thereby cease to be the agent of the other conspirator. 

These views have been approved in subsequent cases in 

Mohd. Khalid Vs. The State of WB (2002) 7 SCC 334, 

Ram Narayan Popli Vs. CBI (2003) 3 SCC 641 (AIR 

2003 SC 2718), State Vs. Navjot Sandha, (2005) II SCC 
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600, State of Gujrat Vs. Mohd Atik, (1998) 4 SCC 351  

(AIR 1998 SC 1686), Arul Raja Vs. State of TN, (2010) 

8 SCC 233, In Mohd Khalid, three member Bench after 

evaluating all previous decisions held that once it is 

shown that a person became snapped out of the 

conspiracy, any statement made subsequent thereto 

cannot be used as against the other conspirators under 

section 10.    

In Gayendra Saraswathi Swamigal vs State of TN, 

(2005) 2 SCC 13, the involvement of three accused 

persons in the alleged conspiracy is sought to be 

established by their confessions. The court noticed that 

two confessions were recorded long after the murder 

when the conspiracy had culminated and therefore, it was 

held that, section 10 of the Evidence Act cannot be 

pressed into service. The court approved the views taken 

in Mirza Akbor observing in paragraph 12 that ‘The 

correct import of section 10 was explained by the judicial 

Committee of the Privy Council in Mirza Akbar.............’ 

Of course, it was observed, ‘we are not unmindful of rare 
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cases in which a conspirator would continue to 

confabulate with the other conspirator and persists with 

the conspiracy even after his arrest. That is precisely the 

reason why we said that it may not be possible to lay 

down a proposition of law that one conspirators 

connection with the conspiracy would necessarily be cut 

off with his arrest. Thereafter, his Lordship had arrived at 

the conclusion that the confessional statement made by 

an accused after his arrest, if admissible and reliable can 

be used against the maker of the confession as 

substantive evidence, but its use against other co-accused 

would be limited only for the purpose of corroboration of 

other evidence. Similar views were taken in Sidharath vs 

State of Bihar, AIR 2005 SC 4352 (2005) 12 SCC 545. In 

that case the question was whether the confession of 

accused Arnit Das could be used as corroborative 

evidence against accused Sidharth. While discarding the 

confession by invoking section 10, after analysing the 

oral evidence of three witnesses, it was observed that 

‘Therefore, the confession made by appellant Arnit Das 
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clearly supports the other items of evidence against 

Sidharth and his participation in the conspiracy and his 

role in the crime is fully established.’ other conspirator 

and persists with the conspiracy even after his arrest. 

That is precisely the reason why we said that it may not 

be possible to lay down a proposition of law that one 

conspirators connection with the conspiracy would 

necessarily be cut off with his arrest. Thereafter, his 

Lordship had arrived at the conclusion that the 

confessional statement made by an accused after his 

arrest, if admissible and reliable can be used against the 

maker of the confession as substantive evidence, but its 

use against other co-accused would be limited only for 

the purpose of corroboration of other evidence. Similar 

views were taken in Sidharth vs State of Bihar, AIR 

20085 SC 4352 (2005) 132 SCC 545. In that case the 

question was whether the confession of accused Arnit das 

could be used as corroborative evidence against accused 

Sidharth. While discarding the confession by invoking 

section 10, after analysing the oral evidence of three 
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witnesses, it was observed that ‘Therefore, the supports 

the other item of evidence against Sidharth and his 

participation in the conspiracy and his role in the crime is 

fully established.’  

In the case of Kehar Sing-Vs- State (Delli Admn.) 

his lordship Dza,J observed- 

It is necessary that a prima facie case of conspiracy 

has to be established for application of S.10 of the 

Evidence Act. The second part of S.10 permits the use of 

evidence which otherwise could not be used against the 

accused person. It is well settled that act or action of one 

of the accused could not be used as evidence against the 

other. But an exception has been carved-out in S.10 in 

cases of conspiracy. The second part operates only when 

the first part of the Section is clearly established i.e. there 

must be reasonable ground to believe that two or more 

persons have conspired together in the light of the 

language of S.120-A. It is only then the evidence of 

action or statements made by one of the accused could be 

used as evidence against the other. 
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Concurring the same Shetty, J. added- 

Section 10 comes into play only when the court is 

satisfied that there is reasonable ground to believe that 

two or more persons have conspired together to commit 

an offence.  There should be, in other words, a prima 

facie evidence that the person was a party to the 

conspiracy before his acts can be used against his co-

conspirator. Once such prima facie evidence exists, 

anything said, done or written by one of the conspirators 

in reference to the common intention, after the said 

intention was first entertained, is relevant against the 

others. It is relevant not only for the purpose of proving 

the existence of conspiracy, but also for proving that the 

other person was a party to it. 

 In the same case it has been observed by D.P 

Wadhwa,J ..... 

 It is true that provision as contained in S.10 is a 

departure from the rule of hearsay evidence. There can be 

two objections to the admissibility of evidence under 

S.10 and they are: (1) the conspirator whose evidence is 
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sought to be admitted against co-conspirator is not 

confronted or cross-examined in Court by the co-

conspirator, and (2) prosecution merely proves the 

existence of reasonable ground to believe that two or 

more persons have conspired to commit an offence and 

that brings into operation the existence of agency 

relationship to implicate co-conspirator. But then 

precisely under S.10 of Evidence Act statement of a 

conspirator is admissible against co-conspirator on the 

premise that this relationship exists. Prosecution, on 

doubt, has to produce independent evidence as to the 

existence of the conspiracy for S. 10 to operate but it 

need not prove the same beyond a reasonable doubt. 

Criminal conspiracy is partnership in agreement and 

there is in each conspiracy a joint or mutual agency for 

the execution of a common object which is an offence or 

an actionable wrong. When two or more persons enter 

into a conspiracy any act done by any one of them 

pursuant to the agreement is, in contemplation of law, the 

act of each of them and they are jointly responsible 
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therefor. This means that everything said, written or done 

by any of the conspirators in execution of or in reference 

to their common intention is deemed to have been said, 

done or written by each of them. A conspirator is not 

however, responsible for acts done by a conspirator after 

the termination of the conspiracy as aforesaid. The Court 

is, however, to guard itself against readily accepting the 

statement of a conspirator against the co-conspirator. 

Section 10 is a special provision in order to deal with 

dangerous criminal combinations. Normal rule of 

evidence that prevents the statement of one co-accused 

being used against another under S.30 of the Evidence 

Act does not apply in the trial of conspiracy in view of 

S.10 of that Act. When court say that it has to guard itself 

against readily accepting the statement of a conspirator 

against co-conspirator what it mean is that Court looks 

for some corroboration to be on the safe side. It is not a 

rule of law but a rule of prudence bordering on law. All 

said and done ultimately it is the appreciation of evidence 

on which the Court has to embark.         
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In the case of Emperor of India -Vs- Abani Bhusan, 15 

CWN 25, question arose whether confessions of co-

accuseds is a relevant fact under section 10 of the 

Evidence Act. In the above decision the Full Bench 

observed as follows: 

The first piece of evidence we referred a short time ago. 

It is argued, on behalf of the Crown, that statement 

comes within the provisions of section 10, the Indian 

Evidence Act, and is therefore to be treated as evidence 

against Abani’s fellow-prisoners. It is said that, if it does 

not fall within sec. 10, at any rate, under the provisions of 

sec. 30, it is a confession of one of the co-accused and 

may be referred to in the course of the trial. It is argued 

by Mr. Roy with very considerable force, that, in any 

case, its value can be no higher than that of the evidence 

of an accomplice, and that, indeed, it is of less value than 

the evidence of an accomplice, because an accomplice 

can be cross-examined for the purpose of testing his 

accuracy, while this confession of Abani made when he 

was a prisoner cannot be subject to that test. There is, of 



 

 

221 

course, very great force in that argument we have come 

to the conclusion that the statement of Abani cannot 

properly be treated as evidence under sec. 10 of the 

Evidence Act that section, in our view, is intended to 

make evidence communications between different 

conspirators while the conspiracy is going on, with 

reference to the carrying out of the conspiracy. No doubt 

sec. 10 is wider than the law of England as to evidence in 

case of conspiracy. But we do not think that section is 

intended to make evidence the confession of a co-

accused and put it on the same footing as a 

communication passing between conspirators, or between 

conspirators and other persons, with reference to the 

conspiracy. But, with regard to section 30, in our opinion 

the statement, being the confession of a co-accused, can 

be looked at under that section. But its value is 

discounted by the fact that it cannot be tested by cross-

examination. We do not think, for a moment,  of putting 

it any higher than the statement of an accomplice, nor can 

we in any way allow ourselves to be influenced by the 
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statements in it, except where those statements are 

corroborated by independent testimony  implicating the 

accused persons in the design with which they are 

charge.” 

 In the case of Moqbool Hossain –Vs- The State, 12 

DLR SC 217 the case against Moqbool Hussain rested 

entirely on what the other two accused were alleged to 

have stated to Tahsilder at the time of offering the bribe 

money to the Tahsilder for the purpose of mutating his 

name in the register. At the trial those two accused 

repudiated their alleged statements. The question that 

arose was whether the statements of two co-accused were 

available to the prosecution against him by virtue of 

Sections 10 and 30 of the Evidence Act. It was held as 

follows: 

“Section 10 of the Evidence Act declares that where there 

is reasonable ground to believe that two or more persons 

have conspired together to commit an offence or an 

actionable wrong, anything said, done or written by any 

one of such persons in reference to their common 
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intention, after the time when such intention was first 

entertained by any one of them, is a relevant fact as 

against each of  the persons believed to be so conspiring, 

as well for the purpose of proving the existence of the 

conspiracy as for the purpose of showing that any such 

person was a party to it. A plain reading of this section 

makes it clear that apart from the act or statement of the 

co-conspirator, some prima facie evidence must exist of 

the antecedent conspiracy in order to attract section 10 

such evidence of a pre-existing conspiracy between the 

appellant and the two Revenue officer is conspicuous by 

its absence in this case.’’ 

 Now the question is whether a confessional statement of 

co-accused can be used to prove the charge of criminal 

conspiracy under section 10 of the Evidence Act. It is argued on 

behalf of the accused persons that the confession of co-accused 

cannot be used against other accused in view of the words used 

in section 10 of the Evidence Act. Elaborating the arguments, it 

is contended that the words in section 10 are not capable of 

being widely construed that the statements in the confession 
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related to the past acts done by accused persons and that they 

were made after the object of conspiracy had been 

accomplished. On the contrary, the learned Attorney Gneraly 

argued that the confession being inculpatory in nature, there is 

no legal bar to use it under Section 10 of the Evidence Act.  

 However, it has been aptly summed up by his Lordship, 

Mr. Surendra Kumar Sinha, C.J. (as then he was ) in the latest 

decision in the case Mufti Abdul Hannan Munshi –Vs- The 

State, 69 DLR (AD) 490. 

“The language of Section 10 is so clear that no further 

explanation is necessary, that is, fixing the period of 

conspiracy is important to apply section 10 of the 

Evidence Act. It is only during the existence of the 

conspiracy. Narrative of past acts after the conspiracy has 

been carried out into effect is not relevant. A statement 

made by one conspirator in the absence of the other with 

reference to the past acts done in the actual carrying out 

of the conspiracy after it has been completed, is not 

admissible under Section 10. The words ‘common 

intention’ signify a common intention existing at the time 
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when the thing was said done or written by any one of 

them.” 

 It is needless to say that in the case in hand there was an 

agreement between two or more persons for accomplishment of 

‘an illegal act’ ‘by illegal means’ and thereby committed 

conspiracy as defined in Section 120A of the Penal Code. 

Admittedly conspiracy is always hatched up in secrecy and 

direct evidence is rarely found and it is almost invariably 

inferred from circumstances of the case movements, behaviour 

pattern of the offenders and their gestures before and after 

commission of the offence. Criminal conspiracy therefore, is a 

matter of inference, deduced from circumstances and criminal 

acts of the accused in pursuance of an apparent criminal 

purpose. This inference of criminal conspiracy, in the instant 

case, has been clearly spelt out not only by the acts of the 

conspirators, their gestures and postures before and after 

commission of the offence but also by direct evidence such as 

exhibit- 1132, the leaflet circulated by the conspirators, 

photographs by electronic device and the evidence adduced by 

P.Ws. 31, 33, 337, 338, 343, 345, 353, 363, 375, 376 and so on. 
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It is also a settled law that there has application of provision of 

Section 10 of the Evidence Act in the case of such conspiracy 

for consideration of the act of one conspirator for other 

conspirators and as such the statement of a conspirator is 

relevant for co-conspirators. But it is also the settled law that 

such statements of the conspirators lost its relevancy and can’t 

be used as evidence if it is made after cessation or culmination 

of the conspiracy. We are not in oblivion to the fact that in the 

instant case all the statements of the conspirators was made 

after cessation of the conspiracy. Be that as it may, no doubt it 

provides inference to the conspiracy in addition to the gestures 

and postures of the conspirators prior to and after the 

occurrence and the attending facts and circumstances of the 

case and oral evidence as appears on record. Exhibit-1132, the 

leaflet circulated by the conspirators, the documentary evidence 

by electronic device and the oral evidence of P.Ws. as 

mentioned above has aptly proved the acts of the conspirators 

by their agreement of meeting of minds with the common 

intention to eliminate the army officers in BDR. All the 

participants to the conspiracy  were the members of the 
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disciplined force regulated by the Bangladesh Rifles Order, 

1972 and  they had the legal process to attain their charter of 

demands but in contravention to the Rules and the oath they 

administered to maintain peace and to save the lives they agreed 

to attain their demands by their ‘illegal acts’ by ‘illegal means’ 

taking out arms by breaking kote and magazine beforehand, 

entered into Darbar, pointed gun on D.G., BDR and showered 

bullets around Darbar and ultimately killed 74 persons 

including 57 army officers in furtherance of all of their common 

intention. 

 Although confession made by an accused is irrelevant 

and it is no evidence as per Section 3 of the Evidence Act but 

now it is well settled law that conviction can be based on 

confession of the accused if it appears inculpatory, voluntary 

and true and the confession of co-accused affecting himself and 

other accused lends support to other evidence in a joint trial. In 

the case in hand the recording Magistrates of the confessional 

statements were examined and they have adduced evidence in 

support of recording the confessional statements of the accused 

on due compliance of the provisions of 164/364 of the Code of 
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Criminal Procedure and any irregularity or omission of the 

provision is curable under Section 533 of Code of Criminal 

Procedure.  

 Section 533 reads as follows: 

“Non-compliance with provisions of Section 164 or 

364.(1) If any Court, before which a confession or other 

Statement of an accused person recorded or purporting to 

be recorded under section 164 or section 364 is tendered 

or has been received in evidence, finds that any of the 

provisions of either of such sections have not been 

complied with by the Magistrate recording the  statement, 

it shall take evidence that such person duly made the 

statement recorded; and, notwithstanding anything 

contained in the Evidence Act, 1872, Section 91, such 

statement shall be admitted if the error has not injured the 

accused as to his defence on the merits. 

(2) The provisions of this section apply to Courts of 

Appeal, Reference and Revision.”  

Section 533 provides a mode for the rectification of an 

error arising from noncompliance with any of the provisions of 
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section 164 or section 364. The object is to prevent justice 

being frustrated by reason of such non-compliance. If any of the 

provisions of this section have not been complied with by a 

Magistrate, the confessional statement may be admitted under 

this section upon taking evidence that the statement recorded 

was duly made, if non-compliance has not injured the accused 

to his defence on the merit. If the record of the confession or the 

statement is inadmissible owing to the failure to comply with 

any of the provisions of Section 164 or Section 364, intrinsic 

evidence, notwithstanding anything in Section 91 of the 

Evidence Act, may be given to show that the accused-person 

duly made the statement and the statement, when so proved 

may be admitted and used as evidence of the case, if non-

compliance has not injured the accused. The non-compliance 

with the provisions is cured only when there is no injury caused 

to the accused as to his defence on merit. In the instant case 

nothing appears that the accused have been injured as to their 

defence on merits.  

 Their Lordships in the case of Bangabandhu Sheikh 

Mujibur Rahman murder case observed- 
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“This section provides a mode for the rectification of an 

error  arising from non-compliance with any of the 

provisions of section 164 or 364. The object is to prevent 

justice being frustrated by reason of such non-compliane. 

If any of the provisions of this section have not been 

complied with by a Magistrate, the confessional 

statement may be admitted under this section upon taking 

evidence that the statement recorded was duly made, if 

non-compliance has not injured the accused to his 

defence on the merit. If the record of the confession or 

the statement is inadmissible owing to the failure to 

comply with any of the provisions of Section 164 or 

Section 364, intrinsic evidence, notwithstanding anything 

in Section 91 of the Evidence Act, may be given to show 

that the accused person duly made the statement and the 

statement, when so proved may be admitted and used as 

evidence of the case, if non-compliance has not injured 

the accused. The non-compliance with the provisions is 

cured only when there is no injury caused to the accused 

as to his defence on merit. Similar views have been 
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expressed in Mohammad Ali and others –Vs- Emperor, 

35 Cr.L.J. 385 (F.B) as follows; 

“In view of the provisions of the sections of the Code of 

Criminal Procedure, particularly those contained in S. 

533, Criminal Procedure Code, it is difficult to say that 

the omission to record questions and answers is a fatal 

defect, and that it is only by recording such questions and 

answers that a confession can furnish data which enable 

the court to arrive at the conclusion as to the voluntary 

nature of the confession. It is equally difficult to hold that 

when supplying these date or materials it would always 

be “impossible” for the trial Court to form an estimate as 

to the voluntary nature of such confession. The defect no 

doubt is a gross irregularity and it may in certain special 

cases injure the accused in his defence on the merits, but 

barring such cases such a defect is completely cured by 

the provisions of S.533 of the Code of Criminal 

Procedure. It is open to a court to come to a conclusion 

from the internal evidence furnished by the statement 

itself or from other evidences that the statement had been 
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voluntarily made, and the mere fact that there was an 

omission to record questions and answers would not 

debar the court from coming to that conclusion. Nor can 

it be said that without these data or materials it is 

“impossible” for a court to arrive at the conclusion that 

the confession had been made voluntarily. Where, of 

course, the defect is not merely one of recording it in due 

form and in accordance with law but there is a defect that 

the statement was not duly made at all, the position 

would be different”. 

In the Kehar Singh’s case (AIR 1988 SC 1883) a 

question arose about the defect in the procedure in recording the 

confession of Kehar Singh. B.C. Ray, J. on consideration of 

Nazir Ahmed’s case (AIR 1936 P.C. 253) and the provisions of 

Section 533 observed as follows: 

“On a consideration of the above decisions it is 

manifest that if the provisions of Section 164(2) 

which require that the Magistrate before recording 

confession shall explain to the person making 

confession that he is not bound to make a 
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confession and if he does so it may be used as 

evidence against him and upon questioning the 

person if the Magistrate has reasons to believe that 

it is being made voluntarily then the confession 

will be recorded by the Magistrate. The 

compliance of the sub-Section (2) of Section 164 is 

therefore, mandatory and imperative and non-

compliance of it renders the confession 

inadmissible in evidence. Section 463 (old Section 

533) of the Code of Criminal Procedure provides 

that where the questions and answers regarding the 

confession have not been recorded evidence can be 

adduced to prove that in fact the requirements of 

sub-Section (2) of Section 164 read with Section 

281 (old Section 364) have been complied with. If 

the Court comes to a finding that such a 

compliance had in fact been made the mere 

omission to record the same in the proper form 

will not render it inadmissible evidence and the 

defect is cured under Section 463 but when there is 
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no-compliance of the mandatory requirement of 

Section 164 (2) Criminal Procedure Code and it 

comes out in evidence that no such explanation as 

envisaged in the aforesaid sub-section has been 

given to the accused by the Magistrate, this 

substantial defect cannot be cured under Section 

463 Criminal Procedure Code.” 

 Similar views have been expressed in Nalini’s case 

(1999) 5 SCC 253. 

“Even if there is an error committed by the 

Magistrate while recording a statement of the 

confessing accused if it is mere an irregularity and 

if such error or defect or non-compliance has not 

prejudiced the accused in taking his defence, it is 

curable under Section 533 Cr.P.C. and by this 

irregularity under no tress of imagination it can be 

said that the accused is likely to be prejudiced in 

his defence on the merits on account of such 

omission and irregularity.” 
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 What Section 533 therefore, does is to permit oral 

evidence to be given to prove that the procedures laid down in 

Section 164 had in fact been followed when the Court finds that 

the record produced before it does not show that was so. If the 

oral evidence established that the procedure had been followed, 

then only can be record to be admitted. The Section permits oral 

evidence to prove the procedure had actually been followed for 

certain cases where the record which ought to show that does 

not on the face of it do so. In this case P.Ws. 51 and 52 have 

explained the defects and the confessing accused have been 

able to is, therefore, hardly any grievance on the part to the 

accused that they have been injured by reason of such defects.” 

  In the aforesiad case their Lordships further observed- 

“Section 80 of the Evidence Act gives sanction to 

the maxim, Omnia Praesummntur rite et 

solemniter esse acta, with regard to documents 

taken in course of a judicial proceeding. It does not 

render admissible any particular kinds of evidence, 

but only dispenses with the necessity of formal 

proof in the case of certain documents taken in 
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accordance with law. The section applies to classes 

of documents, purporting to be the record of the 

evidence of a witness given in a judicial 

proceeding and, purporting to be the record of the 

statement or confession of a prisoner or an accused 

person.” 

The essential requirements for raising the 

presumption under Section 80 of the Evidence Act as to 

the genuineness of a document purporting to be the 

confessional statement given by an accused in a 

proceeding appear to be that the statement should have 

been taken in accordance with law. The law relating to 

the mode in which the statement or confession of an 

accused person has to be taken down is contained in 

Sections 164 and 364 of the Code. The examination of an 

accused person including every question put to him and 

every answer given by him shall be recorded in full in the 

language in which he is examined, or if that is not 

practicable, in the language of the Court or in English; 

such record shall be shown or showed to him and, if he 
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does not understand the language in which it is written, 

shall be interpreted to him in a language which he 

understands. The record shall be signed by the accused 

and the Magistrate. When such a document is tendered in 

evidence and it is found that a memorandum required by 

Section 164(3) has been given, a presumption arises 

under Section 80 of the Evidence Act that all the 

necessary formalities purporting to have been performed 

and the documents become admissible in evidence 

without further proof.  

The question is whether in view of such retraction, 

the confessions can be used against the maker and as 

corroborative evidence against other co-accused. In 

Joygun Bibi V. State, 12 DLR (SC) 156, Abdul Majid 

made a confession implicating him and Joygun Bibi 

about the murder of Abdus Samad, husband of Joygun. 

The trial Court relying upon it and the statement of one 

Zohura, maid servant of Joygun both Abdul Majid and 

Joygun Bibi were convicted. The High Court believed the 

confession of Abdul Majid as voluntary which was 
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corroborated by circumstantial evidence, and maintained 

the conviction of Abdul Majid despite retraction. As 

regards Joygun Bibi, the High Court did not consider the 

confession of co-accused Majid on the ground that as the 

confession has been retracted, it has practically no 

evidentiary value against Joygun Bibi but maintained her 

conviction relying upon the evidence of Johura and other 

circumstantial evidence on record. The Supreme Court of 

Pakistan did not accept the proposition of law argued by 

the High Court. It was said that retraction of a confession 

is a circumstance which has no bearing whatsoever upon 

the question whether in the first instance it was 

voluntarily made, and on the further question whether it 

is true. The fact that the maker of the confession later 

does not adhere to it cannot by itself had any effect upon 

the findings reached as to whether the confession was 

voluntary, and if so, whether it was true, for to withdraw 

from a self-accusing statement in direct face of the 

consequence of the accusation, is explicable fully by the 

proximity of those consequences, and need have no 
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connection whatsoever with either its voluntary nature, or 

the truth of the facts stated. The High Court was perfectly 

right in first deciding these two questions, and the 

answers being in the affirmative, in declaring that the 

confession by itself was sufficient, taken with the other 

facts and circumstances, to support Abdul Majid’s 

conviction. Cornerlius, C.J. speaking for the Supreme 

Court argued as follows: 

‘‘The retraction of the confession was wholly 

immaterial once it was found that it was voluntary 

as well as true. That being the case, no reason 

whatsoever can be found for the inability felt by 

the learned Judges in taking the confession into 

consideration against the co-accused. It is true that 

if there were no other evidence against Joygun 

Bibi except the confession of Abdul Majid, then, 

the confession by itself being merely a matter to be 

taken into consideration, and not having the quality 

of evidence against Joygun Bibi, it could rightly be 

held in law that her conviction could not be 
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sustained on the confession alone. The grounds for 

this conclusion would undoubtedly gain weight if 

the confession were also retracted. But in the 

present case, Abdul Majids’s confession is by no 

means the only material in the case to be taken into 

consideration against Jougun Bibi.  As will be seen 

presently, the evidence of the maid servant Zohura 

furnished a very complete and detailed account of 

the movements and behaviour of Joygun Bibi on 

the night in question, and particularly at and after 

the time of the murder. Joygun Bibi has not offered 

any explanation in answer to the questions put to 

her on the basis of Zohura’s evidence and Abdul 

Majid’s confession as to her behaviour that night. 

She has been content to repeat that she is innocent 

and to suggest that the case has been fabricated 

against her by her husband’s younger brother, 

Sattar.”        

Similar views have been expressed in Mohd. Hussain 

Umar V. K.S. Dalipsinghhi, AIR 1970 S.C. 45, Ram Parkash V. 
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State of Punjab AIR 1959 S.C. 1, and State Vs. Fazu Kazi alias 

Kazi Fazlur Rahman and others 29 DLR (SC) 271. In Fazu 

Kazi’s case the observations made in Joygun Bibi have been 

reproduced and thereby our Supreme Court followed the 

Statement of law argued therein. 

 In Ram Parkash’s case S. Jafer Imam, J. spoke for the 

Supreme Court as under: 

“It will be clear from the terms of this section that 

where more persons than one are being tried 

jointly for the same offence, a confession made by 

any one of them affecting himself and any one of 

his co-accused can be taken into consideration by 

the court not only against the maker of the 

confession but also against his co-accused. The 

Evidence Act nowhere provides that if the 

confession is retracted, it cannot be taken into 

consideration against the co-accused or the 

confession accused.  Accordingly, the provisions 

of the Evidence Act do not prevent the Court from 

taking into consideration a retracted confession 
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against the confessing accused and his co-accused. 

Not a single decision of any of the courts in India 

was placed before us to show that a retracted 

confession was not admissible in evidence or that 

it was irrelevant as against a co-accused.”  

 In Hussain Umar’s case, the Supreme Court of India on 

following the dictum in Bhuboni Sahu’s case 9 AIR 1949 P.C. 

257) observed:  

“At the trial he retracted the confession. 

Under Section 30 the court can take into 

consideration this retracted confession 

against Mukherjee. But this confession can 

be used only in support of other evidence 

and cannot be made foundation of a 

conviction.” 

 In State Vs. Minhun alias Gul Hassan, 16 DLR (SC) 598 

it has been observed that a retracted confession can form the 

basis of conviction if the confession is found voluntary. The 

observations are thus: 
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“As for the confessions the High Court, it appears, 

was duly conscious of the fact that retracted 

confessions, whether judicial or extra judicial, 

could legally be taken into consideration against 

the maker of those confessions himself, and if the 

confessions were found to be true and voluntary, 

then there was no need at all to look for further 

corroboration. It is now well settled that as against 

the maker himself his confession, judicial or extra 

judicial, whether retracted or not retracted, can in 

law validly form the sole basis of his conviction, if 

the Court is satisfied and believes that it was true 

and voluntary and was not obtained by torture or 

coercion or inducement. The question, however, as 

to whether in the facts and circumstances of a 

given case the Court should act upon such a 

confession alone is an entirely different question, 

which relates to the weight and evidentiary value 

of the confession and not to its admissibility in 

law.” 
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Their lordships also observed:- 

“A confession can be made foundation of a 

conviction if it is recorded in accordance with law; 

if it is found true and voluntary; if it is inculpatory 

in nature and if on examination of the statement as 

a whole it is found inconformity on comparison 

with the rest of the prosecution case. What amount 

of corroboration could be necessary in a case 

would always be a question of fact to be 

determined in the light of the circumstances of 

each case. Sometimes no corroborative evidence 

are available and the court can act upon the 

confession whether retracted or not, against the 

maker, if the confession is found to be true and 

voluntary and if it was not obtained by torture, 

coercion or inducement. While considering a 

confession against a co-accused whether the 

confession is retracted or not, if such a confession 

is found voluntary, such confessions cannot be 

made the foundation of a conviction and can only 
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be used in support of other evidence. The proper 

way to approach a case of this kind is, first to 

marshall the evidence against the accused 

excluding the confession altogether from 

consideration and see whether, if it is believed, a 

conviction could be based on it. If it is capable of 

belief independently, then of course, it is not 

necessary to call the confession in aid. Where the 

court is not prepared to act on the other evidence, 

in such an event the Judge may call in aid the 

confession and use it to lend assurance to the other 

evidence.” 

 Section 80 of the Evidence Act rightly provides the 

presumption of its’ recording in accordance with law.  

So the pertinent question is whether non-compliance of 

provisions of Sections 164/364 has caused any injury to the 

confessing accused.  

In this case all the recording Magistrates explained the 

defects appears in recording the confessional statements and all 

the confessing accused have been able to cross–examine them. 
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There is, therefore, hardly in grievance on the part of the 

accused that they have been injured by reason of such defects.   

For proper appreciation of evidence in view of the 

attending  facts and circumstances of the case against the 

condemners/ appellants/convicts/respondents  we need to 

address the provision of sections 34 and 149 of the Penal Code 

runs as under- 

“Section 34- When a criminal act is done by several 

persons, in furtherance of the common intention of all, 

each of such persons is liable for that act in the same 

manner as if it were done by him alone.” 

“Section 149- If an offence is committed by any member 

of an unlawful assembly in prosecution of the common 

object of that assembly, or such as the members of that 

assembly knew to be likely to be committed in 

prosecution of that object, every person who, at the time 

of the committing of that offence, is a member of the 

same assembly, is guilty of that offence.” 

 It is also relevant to refer Section 141 of the Penal Code 

that runs as under- 
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“Section 141- An assembly of five or more persons is 

designated an “unlawful assembly,” if the common 

object of the persons composing that assembly is- 

First.- To overawe by criminal force, or show of criminal 

force, Government or Legislature, or any public servant 

in the exercise of the lawful power of such public 

servant; or 

Second. – To resist the execution of any law, or of any 

legal process; or 

Third.- To commit any mischief or criminal trespass, or 

other offence; or 

Fourth.- By means of criminal force, or show of criminal 

force, to any person to take or obtain possession of any 

property, or to deprive any person of the enjoyment of a 

right of way, or of the use of water or other incorporeal 

right of which he is in possession or enjoyment, or to 

enforce any right or supposed right; or 

Fifth.- By means of criminal force, or show of criminal 

force, to compel any person to do what he is not legally 
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bound to do, or to omit to do what he is legally entitled to 

do. 

Explanation.- An assembly which was not unlawful when 

it assembled, may subsequently become an unlawful  

assembly.” 

It is relevant to refer the observations of their Lordships 

in Bangabandhu Sheikh Mujibur Rahman murder case as 

under- 

“As observed earlier, the dominant feature of Section 34 

of the Penal Code is the element of participation is 

actions. This participation need not in all cases be by 

physical presence. Common intention implies acting in 

concert. This section requires that there must be a general 

intention shared by all the persons united with a common 

purpose to do any criminal offence, all of those who 

assist in the accomplishment of the object would be 

equally guilt. It follows, therefore, that common intention 

is an intention to commit a crime actually committed  and 

every one of the accused should have participated in that 

intention. 
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In Barendra Kumar Ghosh’s case, (supra) their 

Lordships of the Privy Council have clearly expounded 

the principles animated in the Section. In that case three 

men fired at the post master, of whom Barendra Kumar, 

the appellant, was one. He wore distinctive clothes by 

which he could be and was identified; and while these 

men were just inside the room, another was visible from 

the room through the door standing close to the others 

but just outside on the doorstep in the courtyard. This 

man was armed but did not fire. The defence of Barendra 

was that he was the man outside the room, that he stood 

in the Courtyard and was very much frightened. Whether 

he was present as one of the firing party or as its 

commander or as its reserve or its sentinel was of no 

special importance on the case made for the crown. Why 

he was there at all and why he did not take himself off 

again he did not say, nor did he even indicate his precise 

position in the yard. Their Lordships while maintaining 

the conviction of Barendra expounded the ambit of 

Section 34 as follows: 
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“By S. 33 a criminal act in S.34 includes a series 

of acts and, further “act includes omission to act, for 

example, an omission to interfere in order to prevent a 

murder being done before one’s very eyes. By S.37, 

when any offence is committed by means of several acts 

whoever intentionally cooperates in the commission of 

that offence by doing any one of those acts, either singly 

or jointly with any other person, commits that offence. 

Even if the appellant did nothing as he stood outside the 

door, it is to be remembered that in crimes as in other 

things “they also serve who only stand and wait.” By S. 

38 when several persons are engaged or concerned in the 

commission of a criminal act, they may be guilty of 

different offences by means of that act. Read together, 

these Sections are reasonably plain. S.34 deals with the 

doing of separate acts, similar or diverse by several 

persons; if all are done in furtherance of a common 

intention, each person is liable for the result of them all, 

as if he had done them himself for “that act” and “ the 

act” in the later part of the section must include the whole 
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action covered by “a criminal act” in the first part, 

because they refer to it.” 

Therefore, the dominant feature of Section 34 is 

the element of participation in action, this participation 

need not be in all cases be by physical presence. The 

Supreme Court of India has distinguished the cases in 

which the physical presence of the accused person at the 

place of incident is prerequisite and in which cases the 

physical presence of the accused was not necessary- his 

participation by doing separate acts similar or diverse 

would bring him within the ambit of the Section. 

In the case of Ramaswami (supra) it has been 

observed Section 34 is to be read along with the 

preceding Section 33 which makes it clear that the ‘act’ 

spoken of in Section 34 includes a series of acts as a 

single act. It follows that the words “When a criminal act 

is done by several persons”. So Section 34, may be 

construed to mean “when criminal acts are done by 

several persons.” The acts committed by different 

confederates in the criminal action may be different but 
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all must in one way or the other participate and engage in 

the criminal enterprise, for instance, one may only stand 

guard to prevent any person coming to the relief of the 

victim or to otherwise facilitate the execution of the 

common design. Such a person also commits an “act” as 

much as his co-participants actually committing the 

planned crime. In the case of an offence involving 

physical violence, however, it is essential for the 

application of Section 34 that the person who instigates 

or aid the commission of the crime must be physically 

present at the actual commission of the crime for the 

purpose of facilitating or prompting the offence, the 

commission of which is the aim of the joint criminal 

venture. Such presence of those who in one way or the 

other facilitate the execution of the common design, is 

itself tantamount  to actual participation in the ‘criminal 

act.’ The essence of Section 34 is simultaneous 

consensus of the minds of persons participating in the 

criminal action to bring about a particular result. Such 
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consensus can also be developed at the spot and thereby 

intended by all of them.” 

In the case of Sreekantiah(Supra) it was observed: 

“The essence of S.34 that the person must be physically 

present at the scene of occurrence couple with actual 

participation which, of course can be of a passive 

character such as standing by a door, provided that is 

done with the intention of consisting in furtherance of 

common intention of them all and there is a readiness to 

pay his part in the prearranged plan when the time comes 

for him to act” 

 In five member Bench of this Court also took similar 

views Abdur Rahman Mondal’s case (supra) as follows: 

“The common intention to bring about a particular result 

may will develop on the spot as between a number of 

persons. All that is necessary is either to have direct 

proof of prior concert or proof of circumstances which 

necessarily lead to that inference or the incriminating act 

must be incompatible with the innocence of the accused 

and incapable of explanation on any other reasonable 
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hypothesis. Further it is the essence of S.34 that the 

person must be physically present at the actual 

commission of the crime.” 

In the case of Rasool Bux –Vs- The State 22 DLR 

(SC) 297 the Supreme Court of Pakistan approved the 

views taken in the case of Barendra Kumar Ghosh and 

considered the case in the light of the observations made 

by their Lordships of the Privy Council. In the case 

accused Lal Bux and Rasul Bux abducted Mst. Roshna 

from the house of her father, if necessary, by the use of 

force. They were both armed with deadly weapons. 

When their presence was discovered in the courtyard 

they abandoned their original plan but were nevertheless 

determined to escape, if necessary by use of weapons 

carried by them. It was observed this “common intention 

though originally not present was formed at the spur of 

the moment when they found themselves being 

surrendered by persons attracted to the place 

...................”. Lal Bux fired at the person who was ahead 

of those coming to prevent their escape and Rasul Bux 
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also fired two shots. It was further observed that they 

“fired with the common intention of preventing the 

interception from cutting of their escape. It is different, 

therefore, to appreciate how it can be said that they were 

not acting in furtherance of the common intention of 

them both.”  

 In Tajul Islam’s case (supra) the High Court Division 

noticed the evidence produced by the prosecution in support the 

charge that Badsha in his confession stated that he pressed the 

legs of second son of Biroja Rani, and accused Inu cut him into 

two pieces by a dao. Other confessing accused stated that for 

the purpose of committing the offence they went to the house of 

Biroja and were on guard either in the boat or in front of the 

door of neighbours of Biroja or in the road leading to the house 

of Biroja presumably to present any person from coming in the 

way of their committing the offence. In the facts of the case the 

learned Judges observed as follows: 

 “In offence involving physical violence, normally 

presence a the scene of the occurrence of the offender sought to 

be rendered liable on the principle of joint liability is necessary 
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such is not the case in respect of other offences where offence 

consists of adverse acts which may be done at different time 

and place.” 

 In the case of Noor Mohammad Mohd. Yusuf Momin 

(appellant) –V- The  State of Maharastra (Supra), the trial Court 

convicted Mohd. Taki Haji Hussain Momin under Section 302 

and acquitted three other accused including the appellant. On 

appeal against acquittal, the Bombay High Court reversed the 

acquittal and convicted the appellant and two others under 

Section 120B and 302 read with Section 34 I.P.C. The appellant 

was also convicted under Sections 302/109 IPC and sentenced 

to imprisonment for life on two courts separately. The 

appellant’s conviction under Sections 302/34 IPC was set aside 

on the following observations: 

“From the evidence it seems highly probable that at the 

time of the actual murder of Mohd. Yahiya the appellant 

was either present with other three co-accused or was 

somewhere nearby. But this evidence does not seem to be 

enough to prove beyond reasonable doubt his presence at 

the spot in the company of the other accused when the 
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murder was actually committed ...........” we are, 

therefore, inclined to give to the appellant the benefit of 

doubt in regard to the charge under Section 302 read with 

Section 34 IPC.” 

The application of Section 34 in respect of the offences 

other than physical violence have been explained in Tukaram 

Ganpat’s case (Supra) wherein the facts against the accused 

including the appellant Tukaram were that they stole some 

bundles of copper wire from the godown of a company after 

breaking open the godown and removed them away by a lorry 

which stopped at a weight-bridge where the brokers for sale 

were present. There was no evidence about the presence of the 

appellant at the scene of offence. The concurrent findings of the 

courts below were that the appellant was in possession of 

duplicate keys of the burgled godown found missing from the 

factory and that he was present at the weigh bridge. The 

appellant had no explanation for possessing of godown keys nor 

for his presence at weigh-bridge. In the context of the matter the 

Supreme Court maintained the conviction of the appellant on 

applying the principles of common intention as under: 
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“Mere distance from the scene of Crime cannot exclude 

culpability under Section 34 which lays down the rule of 

joint responsibility for a criminal act performed by a 

plurality of persons. In Barendra Kumar Ghosh –Vs- The 

King Emperor (1924) 52 IA 40-(AIR 1925 PC 1) the 

Judicial Committee drew into the criminal net those ‘who 

only stand and wait.’ This does not mean that some form 

of presence, near or remote, is not necessary, or that mere 

presence without more, at the spot of crime, spells 

culpability. Criminal sharing, overt or covert by active 

presence or by distant direction, making out a certain 

measure of jointness in the commission of the act is the 

essence of Section 34. Even assuming that presence at 

the scene is a per-requisite to attract Section 34 and that 

such propinquity is absent. S. 107 which is different in 

one sense, still comes into pay to rope in the accused. 

The act here is not the picking the godown lock but 

house-breaking and criminal house trespass. This crime 

is participated in by those operating by remote control as 

by those doing physical removal. Together operating in 
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concert, the criminal project is executed. Those who 

supply the duplicate key, wait at the weigh bridge for the 

break-in and bringing of the booty and later secrete the 

keys are participles criminal. And this is the role of 

accused No.2 according to the Courts below. Could this 

legal inference by called altogether untenable? ” 

 The above decision discussed the principles of joint 

liability. Mere distance from the scene of crime cannot exclude 

culpability under Section 34 of the Penal Code in Criminal 

sharing making out a certain measure of jointness in the 

commission of the act.  

 Section 34 requires the necessary element of participation 

in actions but this participation need not in all cases by physical 

presence. Common intention implied acting in concert.   There 

must have a general intention shared by all the persons united 

with a common purpose to do any criminal offence, all of those 

who assist in the accomplishment of the object would be 

equally guilty.  

In the instant case all the 

condemners/appellants/convicts/ respondents committed the 
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barbaric acts on 25-26th Feb, 2009 in furtherance of their 

common intention of implementing their demands and with that 

end in view they formulated, designed their action plan and in a 

pre-concerted way, appeared at central quarter guard 

beforehand of the schedule of Darbar and took away arms by 

plundering kote and magazine and led Moyen and Kazal to 

Darbar  pointing arms on D.G. initially to captivate the 

commandants including D.G., BDR but in need committing 

death to them as they have done here. This common intention 

they ventilated prior to the occurrence before P.W.345 Mr. 

Sheikh Selim, M.P. All the incidents took place in Peelkhana 

and all the condemners/ appellants/ convicts/ respondents had 

their participation to the criminal acts done by them in a 

concerted and pre-planned way in furtherance of all of their 

common intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 
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the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 Section 149 has the following essentials- 

I. Commission of offence by any member of 

an unlawful assembly  

II. Such offence must have been committed in 

prosecution of common object of the 

assembly 

III. Or, must be such as the members of the 

assembly knew to be likely to be committed. 

 Both the Sections 34 and 149 deal with Criminal liability 

for Constructive criminality. Application of Section 149 is 

wider than that of Section 34. Section 149 postulates an 

assembly of five or more persons having a common object 

namely one of those named in Section 141 of the Penal Code. 
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For application of Section 149, the prosecution has to prove the 

presence and participation in an unlawful assembly. In a case 

under Section 149 there need not be a prior meeting of minds. 

In order to apply Section 34 the Criminal act must have been 

done by all the accused in furtherance of their common 

intention, whereas for the application of Section 149, it is not 

necessary that all the accused must have committed the criminal 

act. It applies if the accused is a member of an unlawful 

assembly the common object of which is to commit a certain 

crime, and that crime is committed by one or more of the 

members of unlawful assembly, every person who happened to 

be a member of that assembly would be liable for that criminal 

act by virtue of his being a member of it, irrespective of the fact 

whether he actually committed the criminal act or not. Section 

34 is restricted to common intention and does not embrace any 

knowledge. Section 149 requires knowledge which is necessary 

to attract the culpability. For Section 149 there need not be 

prior meeting of minds. It is enough that each has the same 

object in view and that their member is five or more and that 

they act also an assembly to achieve that object. 
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 In the case Abdus Sattar and others Vs. The State (14 

BLD (AD) (1994) 133 his lordship Latifur Rahman J. observed- 

 “It is to be borne in mind that for sustaining a conviction 

applying  Section 149 of the Penal Code, the following 

conditions must be fulfilled, namely- 

(I) The accused must be a member of the 

unlawful assembly when the offence was 

committed, 

(II) the offence must have been committed in 

prosecution of the common object of that 

assembly, or  

(III) the offence must be such as the members of 

the assembly knew it likely to be committed 

in prosecution of their common object. 

Their Lordship further observed- 

“When it is found that  particular offence has been 

committed by an individual member of the 

unlawful assembly, which was neither done in 

prosecution of the common object of the assembly 

nor other members of the assembly knew that such 
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an offence would be committed, other members of 

the unlawful assembly cannot be held liable for 

that offence.” 

 In the case Rafiqul Islam vs. The State 13 BLD (AD) 

(1993) 117 his lordship M.H. Rahman, J. held- 

(i) For applying Section 149 against an accused, three 

conditions must be fulfilled:  

(a) the accused must have been a member of the 

unlawful assemble at the time the offence was 

committed;  

b) the offence must have been committed in 

prosecution of the common object, or  

(c) the offence must be such as the members of the 

assembly knew to be likely to be committed in 

prosecution of that object.  

(ii) Before applying section 149, the Court must have 

indubitable evidence that the members of the 

unlawful assembly constituted the statutory 

number of five, though some of them might not 
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have been named, or identified, or brought to 

trial.”      

In the case Irengbam Labei Sing and others Vs. State of 

Monipur- 1982 CRI. L.J. 2112. It was held- 

“It is now settled law that whenever a Court 

convicts any person for an offence with the aid of Section 

149, I.P.C., a clear finding regarding a common object of 

the unlawful assembly must be given and the evidence 

discussed must show not only the nature of the common 

object but also that the object was unlawful. Before 

awarding a conviction under Section 149, I.P.C. the 

essential ingredients of the same provision of law must 

be established. Section 149, I.P.C. creates specific 

offence and deals with the punishment of that offence. 

There must be a common object.” 

Further it is also well settled that in case of a 

charge under Section 302 read with Section 149, I.P.C. 

the prosecution is not obliged to prove which specific 

overt act was played by which of the accused appellants. 

It is sufficient, if it shows that as a participant of the 
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unlawful assembly a particular accused was sharing the 

common object of the same. 

 All the citations referred above were placed by the 

defence Councels. 

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed. Section 149 has wide application to the 

instant case. None raised the question as to the number of 

unlawful assembly was five or more. It may be split up at 

different times but that does not cease them as members of 

unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants/convicts/respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. In the words of P.W.4 Col. 

Md. Shamsul Alam Chowdhury –‘ZLb Avgvi Wvb cv‡ki wcQb †_‡K  

4/5 Rb nvwej`vi I bv‡qK c`wei ˆmwbK Av‡m Ges wPrKvi K‡i e‡j DwbI 44 
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Gi C.O DwbI‡Zv army officer, Dbviv GK Rv‡Zi Ges †Kvb DcKvi Ki‡e 

bv| 13 ivB‡d‡ji hviv AvwQm Zviv Pj e¨vUvwjq‡b| e¨vUvwjq‡b wM‡q wm×vš— 

‡be| ZLb Avgvi mvg‡b cªvq 1/ 1   nvRvi ˆmwbK wQj Zv‡`i wb‡ ©̀k g‡Z GKUv 

weivU Ask 13 ivB‡d‡j P‡j †h‡Z _v‡K|’  

 It is evident from the prosecution evidence that some 

condemners/appellants/convicts/respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the person at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR. In the language of P.W.122 Md. Moklesur Rahman-‘Zviv 

e‡j  BDR  G †mbv Awdmvi _vK‡ebv| Zv‡`i †hLv‡b cvIqv 

hv‡e ¸wj K‡i †kl K‡i †`Iqv n‡e|’ In the language of P.W.452 Mir 

Julhash- ‘Zviv ej‡Z _v‡K army officer †hLv‡b cv‡e †mLv‡b ¸wj K‡i 

gvi‡Z n‡e|’ Defence claim of lawful assembly in Darbar and no 



 

 

268 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

 Both the Sections 34 and 149 provide joint liability 

founded on ‘common intention’ and ‘common object’ dealing 

with a combination of persons to become punishable as “sharers 

in an offence”. 

  They have a certain resemblance and may to some extent 

overlap- The basis of constructive guilt under Section 149 is 

mere membership of an unlawful assembly while the basis for 

the offence under Section 34 is participation in an act with the 

common intention of doing that act. Where the common 

intention and the common object are one and the same, both 

these sections may apply- alteration of the finding by applying 

Section 149 instead of Section 34 is not bad in law (Bangladesh 

–Vs- Abed Ali and others, 4 BLD (AD) 324). In the instant 

case, as it appears from the facts and circumstances of the case, 

there has some resemblance and overlapping of common 

intention and common object and application of both may apply 

or alternatively.  
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 The objections raised from the side of defence relating to 

delay in lodging FIR without any particulars recording of the 

case with Lalbag Police Station, further investigation of the 

case and supplementary charge-sheet, Cognizance of the 

offences, examination of the witnesses at belated stage and for 

2nd time identification of the accused in dock, framing of the 

charges, alteration of charges at the fag end, examination of the 

accused under Section 342 of the Code of Criminal Procedure, 

retraction of the confessional statements, withholding of cited 

witnesses, non-consideration of the inquest or autopsy report, 

conviction on solitary/ interested witness have been rightly 

addressed by the learned Attorney General on behalf of the 

State. We don’t  feel it convenient  to repeat the same. His 

submission to the above aspects finds substance. 

 It is argued by almost all the defence  counsels that 

confession was obtained after  prolong detention. No doubt 

such confession provides the presumption to its involuntariness. 

But fact remains that after cessation of the occurrence the 

rebellions remained in Peekkhana were taken in police custody 

and apprehended others who ran away and they were detained 
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initially for the mutiny case and there was no scope to let them 

free and in view of the above facts it can’t be said that the 

accused were in prolong custody before recording of their 

confession.  

Retraction of the confessions bears little effect if it 

appears voluntary and true. The Supreme Court of India in the 

case of Sarwan Singh Rattan Singh –Vs- The State of Punjab, 

AIR 1957 (SC) -637 held as follows: 

“It is, however, true that Sarwan Singh has made a 

confession and in law it would be open to the Court to 

convict him on this confession itself though he has 

retracted his confession at a later stage.” 

Trial Court charged some offenders under Section 382 of 

the Penal Code and found guilty for the same. Mr. Mosharaf 

Hossain Kazal appearing on behalf of the State advanced his 

submission supporting the charge and sentence under it. But 

learned Attorney General differs. Defence Counsels vehemently 

opposed it. Section 382  runs as under- 

“Whoever commits theft, having made preparation for 

causing death, or hurt, or restraint, or fear of death, or of 
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hurt, or of restraint, to any person, in order to the 

committing of such theft, or in order to the effecting of 

his escape after the committing of such theft, or order to 

the retaining of property taken by such theft, shall be 

punished with rigorous imprisonment for a term which 

may extend to ten years, and shall also be liable to fine.” 

   Illustrations  

(a) A commits theft on property in Z’s 

possenssion; and, while committing this theft, 

he has a loaded pistol under his garment having 

provided this pistol for the purpose of hunting Z 

in case Z should resist. A has committed the 

offence defined in this section. 

(b)  A picks Z’s pocket, having posted several of 

his companions near him, in order that they 

may restrain Z, if z should perceive what is 

passing and should resist, or should attempt to 

apprehend A. A has committed the offence 

defined in this section.  
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For proper appreciation of the aforesaid offence it is 

relevant to refer section 378 of the Penal Code- 

“Whoever, intending to take dishonestly any moveable 

property out of the possession of any person without that 

person’s consent, moves that property in order to such 

taking, is said to commit theft. 

Explanation 1. – A thing so long as it is attached to the 

earth, not being moveable property, is not the subject of 

theft; but it becomes capably of being the subject of theft 

as soon as it is severed from the earth. 

Explanation 2.- A moving effected by the same act which 

effects the severance may be a theft. 

Explanation 3.- A person is said to cause a thing to move 

by removing an obstacle which prevented it from moving 

or by separating it from any other thing, as well as by 

actually moving it. 

Explanation 4.- A person, who by any means causes an 

animal to move, is said to move that animal, and to move 

everything which, in consequence of the motion so 

caused, is moved by that animal. 
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Explanation  5.- The consent mentioned in the definition 

may be express or implied, and may be given either by 

the person in possession, or by any person having for that 

purpose authority either express or implied.” 

Section 382 renders the following essentials: 

(i) The accused removed any movable property from 

of possession of another person; 

(ii) That he did so with dishonest intention; and 

(iii) He did so with preparations to cause death (hurt or 

restraint) or fear of death (hurt or restraint) while 

committing theft. 

In the instant case the offenders took away arms and 

ammunitions from kote and magazine for committing murder to 

the army officers in furtherance of their common 

intention/object not for committing any theft or to effect his 

escape after having committing such theft or retain property 

taken by such theft.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say their offence invariably falls within the ambit of 

Section 302 with addition of Sections 34/149 of the Penal Code 

and the Appellate Court is to convict thereunder and sentence 

thereto since there were also charged for the offences as 

aforesaid.  

Undeniably there is no scope to enhance the sentence of 

the aforesaid offenders in absence of relevant Rule for 

enhancement. State took step for such Rule at belated stage but 

could not succeed to obtain such Rule for the cause of delay 

1036 days by the order of this Court dated 13.04.2017. State 

also could not obtain any relief from the Appellate Division 

against the aforesaid order.  

Section 201 of the Penal Code runs as under- 

“Whoever, knowing or having reason to believe 

that an offence has been committed, cause any evidence 

of the commission of that offence to disappear, with the 

intention of screening the offender from legal 

punishment, or with that intention gives any information 
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respecting the offence which he knows or believes to be 

false, 

shall, if the offence which he knows or believes to 

have been committed is punishable with death, be 

punished with imprisonment of either description for a 

term which may extend to seven years, and shall also be 

liable to fine; 

and if the offence is punishable with imprisonment 

for life, or with imprisonment which may extend to ten 

years, shall be punished with imprisonment of either 

description for a term which may extend to three years, 

and shall also be liable to fine; 

and if the offence is punishable with imprisonment 

for any term not extending to ten years, shall be punished 

with imprisonment of the description provided for the 

offence, for a term which may extend to one-fourth part 

of the longest term of the imprisonment provided for the 

offence, or with fine, or with both. 

Illustration 
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A, knowing that B has murdered Z, assists B to 

hide the body with the intention of screening B from 

punishment. A is liable to imprisonment of either 

description for seven years, and also to fine.” 

 Section 201 lays down the following essential ingredients 

of the offence. There must have proof- 

 Firstly, that an offence has been committed. 

Secondly, the accused must know or have reason to 

believe that the offence has been committed. 

Thirdly, the accused must either cause any evidence of 

the commission of that offence to disappear or give any 

information respecting the offence which he knows or 

believes to be false, 

Fourthly, the accused must have acted with the intention 

of screening the offender from legal punishment. 

To constitute an offence under Section 201 there must be 

disappearance of some evidence of the commission of an 

offence. For an offence under Section 201, it is not necessary to 

prove complete destruction of evidence. The offence under this 
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Section is committed if the corpse of a man buried with intent 

to conceal the fact. 

The Supreme Court of India has held that this section is 

not restricted to the case of a person who screens the actual 

offenders; it can be applied even to a person guilty of the main 

offence, though as a matter of practice a court will not convict a 

person both of the main offence and under thus section 

(Kalawati, (1953) Section 546; AIR 1953 SC 131). 

The Privy Council had laid down in Bagu –Vs- King 

Emperor ( Kalawati, (1953) SCR 546) that a person accused of 

murder could be convicted under this Section without any 

further charge. 

In the case Ashok Gavade –Va- State of Goa, 1995 Cr. 

LJ. 943 the accused person after committing the murder of the 

deceased by strangulation threw the dead body in a nullah in 

order to make the evidence of their crime to disappear. It was 

held that conviction under Sections 302/201 was proper as 

prosecution had proved the case beyond any reasonable doubt 

by showing the dragging of body marks  found present right 

from house of accused to spot where dead body was found 
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lying. Same was the case of Sukh Ram –Vs- State 1955 Cr.L.J. 

257 (Raj).   

It is argued on behalf of some condemners/appellants/ 

convicts-respondents that some outside agency entered into 

Peelkhana and committed the occurrence held on 25-26th Feb, 

2009. As pers Section 101 of the Evidence Act onus lies on the 

defence to prove it but no evidence could be tabled on record 

from their side that any outside agency had entrance therein 

during the hour of occurrence, rather it is evident from the facts, 

circumstances and evidence on record specially eletronic 

devices that they sealed all the gates of Peelkhana and took full 

control over it. P.W.1 rightly deposed - “cwiw ’̄wZ GZ fq¼i wQj †h, 

Avgv‡`i c‡¶ we wW Avi m`i `ß‡i XyKv m¤¢e wQj bv| Avwg msev` cvB †h, 1, 

3, 4 I 5 bs †M‡UI we wW Avi m`m¨Mb mk ¿̄ Ae ’̄vq cvnviv w`‡”Q| wfZ‡i 

†Kvb †jvK cÖ‡ek Ki‡Z w`‡”Q bv| ZLb wewWAvi m`i `ß‡ii wfZi †_‡K cÖPÛ 

†Mvjv¸wj kã ïbv hvw”Qj| ayqvi KzÛjx †`Lv hvw”Qj|” 

It is true that two helicopters were flown over the 

Peelkhana at the instruction of P.W.301, the Chief of Air Force 

to observe the situation therein and during such course one of 

the helicapters also sustained bullet hits by the offenders. 
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It is further claimed that there were groupings among the 

army officers, one headed by D.G., BDR and another headed by 

Moin-U-Ahmed, the Army Chief and occurrence took place out 

of the groupings among the army officers but no evidence 

appears to be recorded by the defence side to its support.  

The decisions referred by Mr. Md. Aminul Islam on 

identification of the accused find no relevancy in the instant 

case having taken on distinguished facts and circumstances.  

In the case in hand further investigation was done at the 

instance of the prosecution being ordered by the trial judge, not 

at the instance of BDR authority or by the Magistrate and it was 

done within the ambit of law. The decision as referred in the 

case Shamsun Nahar @ Maina –Vs- The State, 4 BLD (1984) 

(AD) 206 has no application to it.  

Govt. Criminal Appeal No.3 of 2014 was also filed by 

the Public Prosecutor appointed under Section 492 of the Code 

of Criminal Procedure through proper channel and it was 

rightly admitted.  

The evidence on record does not disclose any sense that 

any outside agency merged into Peelkhana and committed 
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murder and other atrocities occurred therein on 25-26th Feb, 

2009. It took place, absolutely, at the instance of the conspiracy 

of BDR personnel out of professional jealously, grievance, 

deprivation and ill-treatment. The apprehension of committing 

the occurrence by the foreign agency as submitted by some of 

the learned defence Counsels finds no substance at all from the 

attending facts, circumstances of the case and evidence on 

record.  

All the time, including in the War of Liberation BDR had 

its glorious part. At present BGB also rendering wonderful 

performance they have been assigned to. The Nation will never 

forget the brave, valiant worthy sons it sacrified in tragic 

incident on 25-26th Feb, 2009. We are short of our voice for 

condolence to the brieved families but deep heart for the 

salvation of the pious souls. Behind the incident we have 

strongly recognized the failure of the National as well as 

internal Intelligence Unit. A considerable time ahead the BDR 

authority had knowledge of the conspiracy and movements of 

the rebellions on their petty grievances. Any sort of unwanted 

movement requires to be addresed readily, specially in 
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disciplined force. Instant right step could save the tragic 

incident, the loss of the Nation as well. Security intelligance 

should be streangthened and let the Nation be addresed to its’ 

failure by high powered enquiry. We have noticed the autopsy 

report of the deceased and perceived the cruelty they were dealt 

with shower of bullets. Most probably, it was the expression of 

their grievance for unbecoming, unwanted dealings in the hands 

of army officers. Our army officers are highly qualified, well-

trained, adorned with all human qualities. We all have 

witnessed their highest ability, effort at their all risk in national 

disasters and in need. No question arises/arose to their 

performances at any time. They have earned world -wide 

reputation in maintaining peace and order. The BDR personnel 

might have demands but there was the way to resolve those 

under the rules and regulations they had. The authority should 

also attend to those inequalities, grievances and unwanted 

treatment as a national of same sovereignty leaving aside any 

colonial attitude. Their relation should be pro-administrative, 

better than servitude. We have no hesitation to put it on record 

that the prime demand of the rebellions- ‘BDR H ®L¡e B¢jÑ 
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A¢gp¡l b¡L−h e¡’ was misconceived and ill advised by the 

ambitions group among BDR personnel. Army officers were 

deputed for efficient leadership and better management in the 

force. It is apparent that some grievances originated for the 

benefits out of ‘X¡mi¡a LjÑp§Q£’. Until now debate remains how 

far the programme came to the benefit of the common citizens. 

Obviously, it put the members of the disciplined force into 

dangerous provocation. Members of a disciplined force should 

always be kept aside from such activities. We thank it to be 

adhered in the upcoming days. Health Care, education facilities 

to their children, rationing, working in the mission should be 

timely reviewed and extended in need.   

The text of the evidence, submissions of the learned  

Counsels of both sides together with the findings and orders 

have been presented seperately for each and every condemners/ 

appellants/ convicts/ respondents as arrenged in our short order 

dated 26/27th Nov, 2017 as under – 

In view of the discussions made herein before Death 

Reference, being Death Reference No.58 of 2013, is accepted 

in part and confirmed the death sentence imposed upon  
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them with modification of fine reducing to Tk.30,000/-

(thirty thousand) and affirmed the conviction under 

Sections 120B/302/149/34 of the Penal Code and 

accordingly, respective Criminal Appeals as well as Jail 

Appeals filed on their behalf are dismissed with 

modification, so far as it relates to the condemned-

prisoners, namely as under: 

 C.S. Accused No.1 RDO-105- DAD Touhidul Islam. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.4 Col. Md. Shamsul Alam Chowdhury, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker, 

 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 
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 P.W.8 Lt. Col. Md. Zahid Hasan, 

 P.W.9 Lt. Col. Md. Maksudul Haque, 

 P.W.11 Major Md. Suja-ul-Haque, 

 P.W.13 Major Munsi Mahbubur Rahman, 

 P.W.20 Major Kamrul Hasan, 

 P.W.27 Major Raoshanul Firoz, 

 P.W.28 Sepoy Md. Anowar Hossain, 

 P.W.48 Major Ishtiak Ahmed Khan, 

 P.W.56 Major Md. Rezaul Karim, 

 P.W.73 Col. Yasmin, 

 P.W.77 Major Rukhsana Khanom, 

 P.W.105 Major Syed Md. Yusuf Iqbal, 

 P.W.106 Major Md. Nazmul Azad, 

 P.W.110 Col. Dr. Md. Abdur Razzak, 

 P.W.111 Lt. Col. Akramuzzaman, 

 P.W.154 Major Md. Jayedi Ahsan Habib, 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 

 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 

 P.W.313 Major General Miah Md. Joynul Abedin, 

 P.W.316 Nur Mohammad, Inspector General of Police, 
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 P.W.321 Mirza Azam M.P., 

 P.W.327 Lt. Col. S.M. Sadrul Alam, 

P.W.331 Hasan Mahmud Khandokar, 

P.W.334 AKM Emdadul Haque, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

condemner/appellant along with confessional statements of co-

accused –  

DAD Md. Nasir Uddin Khan (C.S. A.02) 

   DAD Habibur Rahman (C.S.A. 03) 

   Sepoy Selim Reza (C.S. A. 06) 

   Habilder Md. Yousuf Ali (C.S.A.75) 

   Sepoy Md. Jubair (C.S.A. 337) and 

   Naik Md. Shahidur Rahman (C.S.A 341) 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.327 but added the evidence of 

following witnesses for consideration- 

 P.W.30 Naik Tarun Kanti Roy 

 P.W.31 Sepoy Firoz Hossain Daptori, 

 P.W.33 Lt. Col. Md. Reazul Karim, 
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 P.W.102 Havilder Jamal Uddin, 

 P.W. 328 Jahangir Kabir Nanok, State Minister 

 P.W. 345 Sheikh Fazlul Karim Selim, M.P. 

 P.W.368 Quamrul Islam, State Minister, 

 P.W.427 Tasnuva Maha, 

 P.W.432 Alhaj Md. Iqbal Khan, 

 P.W.433 Md. Azizur Rahman 

 P.W.464 Naik Md. Shahnewaz Kabir, 

 P.W.470 Havilder Md. Momtaz Uddin, 

 P.W.475 Havilder Md. Ramzan Ali, 

 P.W.509 Naik Md. Abdur Rahman, 

 P.W.513 Md. Shahinur Bari, 

 P.W.575 Barrister Fajle Nur Taposh M.P. 

 P.W.628 Col. Saidul Kabir, 

 P.W.634 Advocate Shahara Khatun, Home Minister.   

 On the other hand, defence in arguing the case of 

condemner/ appellant refers the evidence P.W.16 Md. Asifur 

Rahman Akash, P.W.304 Dr. Md. Jubaidur Rahman for 

consideration. 
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 P.W.1 Novojoty Khisha is the informant. He deposed that 

on 25.02.2009 he was the officer–in-charge of Lalbag police 

Station. At about 9.45 A.M. he came to know that there 

happened firing in BDR Sadar Daptor, Peelkhana. He lodged a 

G.D No. 2145 dated 25.02.2009 and proceeded along with his 

force towards BDR Head Quarter to ascertain the incident. He 

proceeded up to Azimpur graveyard but for firing could not 

proceed further. He came to see BDR personnel to set Machine-

gun and other heavy arms on the roof of the building adjacent 

to gate No. 2. He came to understand that there occured revolt 

in BDR Head Quarter. The situation was so terrible that he 

could not enter into BDR Headquater. He also came to know 

that the BDR personnel took stand in all the gates and none had 

access therein. He heard consistent firing from inside of BDR 

Headquarter. He came to know from different sources that on 

the occasion of BDR week Darbar was held at 9 A.M with 

participation of 3000 members, both high officials and BDR 

personnel and DG in the Chair. He informed the occurrence to 

higher authority over radio message. He further came to know 

that 27 persons having bullet injury admitted into Dhaka 
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Medical hospital; a student, a riksha-puller and a vegetables 

seller died by such injury; two dead bodies of army officers 

were recovered from Kamrangirchar at about 14.30. He came to 

know from different sources that during the course of Darbar 

the BDR personnel under the leadership of the condemner/ 

appellant DAD Touhid along with DAD Nasir, DAD Habibur 

Rahman, DAD Jalil, BDR A. Rahim and Sepoy Mojammel 

entered into Darbar with arms and fired indisereminately 

pointing army officers, carried on atrocities in Peelkhana.  

He admitted in his cross-examination that he entered into 

Peelkhana on 26.02.2009 at 2.30 and that he came to know the 

name of the accused from different sources. He also admitted 

that he did not happen to meet with the condemner/ appellant 

DAD Touhid and that he did not try to know the position of 

DAD Touhid. He denied the suggestion that he implicated 

condemner/ appellant DAD Touhid in the F.I.R falsely.  

P.W.3 Lt. Col. Md. Abu Tasnim deposed that he joined 

in the BDR on deputation in 2003. Afterwards he went abroad 

on mission and returned in  2006 and had his posting therein till 

occurrence. BDR week started on 24.02.2009. On 25.02.2009 
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DG of BDR appeared at Darber Hall at 8.55 A.M. Darber 

started at 9.00A.M. At the time of speech of D.G. at about 9.30 

A.M. one Sepoy entered into Darber by the Kitchen door and 

stepped forward to the stage and pointed gun towards D.G. 

Some Officials along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards the stage. Another 

Sepoy with arms also rushed towards stage. Maj. Khaleq chased 

him. He came to know later on that the Sepoy who came up on 

stage was Moyeen and who escaped was Kajal. Col. Anis 

invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR personnel to come back into Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J Ll HLSeJ ®ke ®hl q®a e¡ f¡®lz’ 

..............................................................  He came out from 

Darber Hall and proceeded towards signal sector. 

.......................................................... Later on, 7/ 8 BDR 

soldiers assaulted him and took him to RSB building and 

thereafter Lance Naik Rezaul along with 3/ 4 soldiers took him 
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to Line. Until recovery on 26.02.2009 he was thereat. During 

this time he had talk over mobile with Col. Arif, Col. Moshiur, 

Maj. Tarek and Subeder Maj. Ansari. He came to know that 14 

members including the condemner/ appellant DAD Touhid, 

DAD Habib, DAD Nasir, DAD Jalil and DAD Rahim met with 

Hon’ble Prime Minister but they did not disclose as of the 

revolt and killing activities. On 26.02.2009 at 5.00 P.M. he was 

recovered and taken to Mirpur Cantonment. 

In cross-examination on behalf of DAD Touhid he stated 

that his family members remained in Peelkhana premises on 25-

26/2/2009. There were 7 members in his family, his wife 

Mahmuda, daughter Bushra, 3 sons- Soyaet, Roja, Nubed and 

sisters-in-law Shimu and Lipi. None of the members of his 

family was killed. On 25-26/2/2009 he was with his BDR 

uniform. BDR soldiers were aware of his position at the time of 

occurrence. At the time of occurrence he was the commander of 

Signal Sector.  He was also in the same post in 2005. Having 

his posting twice he was concerned about the performance of 

that sector. Main task of this sector was to make 

communication with different sectors of BDR. He was the 
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Chief of that Sector. His next junior was 2nd in command. There 

were different posts below 2nd in command. He did not inform 

of the occurrence to different sectors of Army. When he moved 

towards signal sector as per direction of D.G. no death 

occurrence took place. He went to recreation room at about 

11.00 A.M. and remained there till 11.30. BDR soldiers were 

aware of his position. Tattoo show is a special parade 

ceremony. Recreation room stands 400 yards away from Darber 

Hall to South-East. Tattoo show held 550 yards to the South-

East from Darber Hall. It is near to signal sector. He had no 

knowledge of appearance of State Minister Jahangir Kabir 

Nanok and Whip Mirza Azam at Peelkhana. The Officer with 

whom he had talk did not tell him the presence of Minister 

Nanok and Whip Azam. But he came to know afterwards of 

their appearance in Peelkhana. Before going to Tattoo show he 

found Maj. Gajjali dead. He talked with Col. Arif of DGFI at 

10.50. Later on, he denied that he had no talk with Col. Arif. He 

deposed before the I.O. that one constable pointed SMG 

towards him and cried out that he has got one and asked other 

to come and instantly 7/8 BDR personnel took him behind RSP 
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by way of assaulting. He deposed before the I.O. that he 

remained in Peelkhana till 26.02.2009. He also deposed before 

the I.O. that he had talk with Col. Arif of DGFI, Col. Moshiur, 

Subader Maj. Ansari and with his family members over mobile. 

He did not inform them of any death. He also did not ask for 

any help either from the office of Prime Minister or Military 

Head Quarter. He came out from Peelkhana on 26.02.2009 at 

about 5 P.M.. He did not go to the police station. He also did 

not make any interview. Gate No.5 is adjacent to Noor 

Mohammad School. Towards south of the Darber Hall there is 

porch and parking place. From porch there runs a road towards 

RSU. Beside the road there stands trees. Towards North of the 

road there stands Abdur Rouf School. Abdur Rouf School 

stands 500 yards away from Darber Hall. On his way, he came 

to meet with Maj. Mokbul and Gajjali. When he came to see 

Maj. Mokbul and Gajjali, he also saw a pick-up at Sultan 

ground. Thereafter he returned to Darber Hall. 

................................................................ 

He denied the suggestion that what he has deposed 

against DAD Touhid is quite baseless and frivolous. He denied 
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the suggestion that he did not perform his duties as sector 

commander. He had talk with Lt. Col. Quamruzzaman. He 

denied the suggestion that Lt. Col. Quamruzzaman along with 

DAD Touhid hid themselves in a bath room. He denied the 

suggestion that DAD Touhid did not join as delegate member at 

his own will and did not conceal any information from Hon’ble 

Prime Minister.  

P.W.4 Col. Md. Shamsul Alam Chowdhury deposed that 

he had his posting at Peelkhana from 01.02.2009 to 11.03.2009 

as sector commander of 44 Battalion. Prior to that he was in 18 

Rifle Battalion at Rangamati as zone commander. He was 

transferred to special security force on 05.02.2009 but DG, 

BDR and Dhaka Sector Commander detained him for BDR 

week. 44 Rifle Battalion was entrusted for decoration and 

arrangement of Darbar Hall on 25.02.2009. Prior to that on 

24.02.2009 he and Lt. Col. Shahid, 24 Rifle Battalion was 

entrusted for drill on the occasion of the BDR week. He was 

also entrusted as Chief Security Officer for Prime Minister at 

her majesty’s appearance at Peelkhana on 24.02.2009. On the 

occasion of BDR week he performed his duty properly. He 
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came to Darber Hall at 8.00 A.M. on 25.02.2009 and made all 

arrangement. Darber started at 9.00 A.M. with recitation from 

the holy Quarn. Thereafter DG started to deliver his speech. 

When DG was delivering speech on “X¡mi¡a LjÑp§Q£” a sepoy 

entered into Darber Hall from southeast corner with arms and 

rushed towards DG. He cried out and moved towards Stage. 

Instantly Col. Mujib, Col. Anis, Col. Elahi and some others 

came up on the Stage. Meanwhile a sepoy pointed rifle on the 

head of DG. The Sepoy was seemed trembling. He was Moyeen 

of 13 Battalion. He caught hold him and unarmed him. Brig. 

Gen. Bari, Col. Anis, Captain Mannan, Lt. Col. Elahi and some 

other officers also came up and detained Moyeen on the stage.  

He requested DG to leave Darber. DG directed the officers to 

control troops saying that Darbaer be held. He came down from 

the stage and tried to control the troops. At that instance he 

came to hear a firing sound from west door of Darber Hall and 

also came to hear some other firing sounds and came to see that 

the persons present in the Darber were taking exist on their way 

they like. He further came to see 6/7 BDR personnel to move 

aimlessly without belt and cap in the north field adjacent to 
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Darber Hall. The officers inside the Darber Hall became at a fix 

and could not understand what to do. He came forward to DG. 

He along with Col. Anis and some other officers requested DG 

to leave Darber Hall. DG asked them to control the troops and 

to bring them back. .................... 

......................................... He also came out from Darber Hall in 

order to maintain the instruction of DG but meanwhile Darber 

became empty. He came to see to follow him Lt. Col. Enayet, 

commander of 36 Battalion, Maj. Shahnewaz, Maj. Humayun, 

Maj. Salah and Maj. Shahid along with some other officers. He 

directed J.C.O’s in the Darber Hall to control the troops and as 

per his direction Subeder Ismail, Lance Subeder Saidul and 

some other of his unit went outside. Coming out from Darber 

Hall he tried to control his troops. He saw them to take stand at 

different places. He tried to make them understand that by 

making disorder no problem would be solved. He invited them 

to come back to Darber Hall and solve their problem on 

discussion. He found soldiers in the mood of indecision. There 

was a hue and cry and fire was going on all around. BDR 

personnel tried to understand him. He presumed that the 
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soldiers were in mind to come back to Darber Hall. Some 

officers were trying to control troops. At that time 4/5 Habilders 

and Soldiers with a rank of Naik appeared behind him and told 

‘E¢e J 44 Hl C.O, E¢eJ®a¡’ Army officer, Ee¡l¡ HL S¡®al Hhw ®L¡e 

EfL¡l Ll®h e¡ z 13 hÉ¡V¡¢muel k¡l¡ B¢Rp a¡l¡ Qm hÉ¡V¡hmu®ez hÉ¡V¡¢mu®e 

¢N®u ¢pÜ¡¿¹ ®ehz’ At that time there were 1000/1500 soldiers 

before him. A large number of the soldiers left for 13 Battalion. 

Some JCO’s were beside him. He asked Subader Maj. SM 

Alcher Bir Protick to control them and to bring them back but 

troops went away. Habilder Bayazid Uzzaman and Naik Dalil 

also asked BDR soldiers of 36 Battalion to come up and at his 

direction Habilder Kashem, Lokman, Faruk Sheikh, Lance Naik 

Barek, Lance Naik Shamim along with others went away 

saying ‘Qm k¡C ®L¡®bz ®L¡®b ¢N®u hÉhØq¡ ¢ehz’ At that time he came to 

see Lt. Col. Enayet. Commander of 36 Battalion and Col. Mujib 

beside him. He informed Col. Enayet as of going away of his 

troops. Col. Enayet also asked the soldiers to come back and 

later on followed them. He tried to bring back soldiers into 

Darber. At one time, he came back to Darber Hall to know the 

condition of DG and other officers. On his way to Darber Hall 
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he came to see 10/12 soldiers to move with arms. Among them 

he identified Sepoy Salim Reza (arms in one hand and mega 

phone in other hand), Sepoy Obaidur and Sepoy Rafiqul. He 

also came to see some BDR personnel to burst fire towards 

them and all the persons were running to and fro.  He took 

shelter beside the wall of J.C.O. quarters. 

…………………………………………. 

On 26.02.2009 BDR personnel were chanting sologans to 

carry out their demands. They were also chanting sologans 

drawing attention of the civilians not to help RAB and Army 

persons. At 10.00 A.M. he came to hear sologan ‘DAD 

Touhid-Zindabad’ adjacent to the west of Darber Hall. 

Perhaps the BDR personnel were chanting the said sologan. 

After a while, DAD Touhid came towards the residence where 

he took shelter. The BDR personnel chanting sologans ‘DG 

Touhid, Zindabad’. DAD Touhid talked with them and 

thereafter left the place.  

 In cross-examination on behalf of DAD Touhid, he stated 

that on 25.02.2009 there were many other officers with him for 

management. Col. Anis, Director (Operation) Lt. Col. Elahi, 
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were with him............................................... They were 

entrusted with the overall management. Lt. Col. Shahid Elahi 

was in the charge of stage management. He was the commander 

of 44 Battalion from 1st February, 2009 to 11th March, 2009. He 

received the return order to SSF on 8th February, 2009. His 

return order was issued on 5th Feb, 2009 but he was not allowed 

to join in SSF for the cause of BDR week. There was no written 

order to that effect. Since Prime Minister visited Peelkhana, he 

was entrusted with the security. On 22.02.2009 at noon he came 

to know of some leaflets recovered from Peelkhana. On 

recovery of such leaflets he did not take any legal step or lodge 

any complaint with the police station. It was not within his 

regular duty. ....................................... He took shelter in 

J.C.O’s quarter. Prior taking shelter in that quarter he was with 

his uniform. He took shelter in the residence of Ismail at about 

9.50 or 10.00 A.M. on 25.02.2009. At that time he had his 

official mobile. He did not inform anything of the revolt to 

Army Chief by that mobile. On his exist from Peelkhana, at the 

query of the reporters he told them that the pickup he had seen 

was of grey colour and it was neither of Army nor BDR. He 
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denied the suggestion that he reported to the reporters that by 

that pickup arms and ammunitions were supplied to Peelkhana 

from outside. He did not go through the book ‘lJ²¡J² ¢fmM¡e¡’ by 

Mostofa Mallik or the news published in the Juganttar or the 

daily Ittafaq on 1st March, 2009 and thus no resentment was 

sent. On 26.02.2009 he was in the residence of Subeder 

Ismail...................................... He did not know whether 

Agriculture Minister Matia Chowdhury, LGRD Minister 

Jahangir Kabir Nanok, Mirja Azam M.P. and DAD Touhid 

entered into Peelkhana at 9.30 on 26.02.2009. Later on, he 

heard that they entered into Peelkhana for surrendering arms by 

the rebellions. He had no knowledge whether DAD Touhid was 

performing his official duty and was busy with Ministers and 

M.Ps. He denied the suggestion that he did not hear any sologan 

‘DAD Touhid Zindabad’. He further denied the suggestion that 

he did not see DAD Touhid with soldiers on a jeep. He further 

denied the suggestion that he did not perform his duty properly, 

rather he abated the rebellions. He denied the suggestion that 

DAD Touhid had no complicity with the rebellions and that 

DAD Touhid performed his duty to control the rebellions. He 



 

 

300 

denied the suggestion that he deposed falsely implicating DAD 

Touhid.  

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined BDR in 2007 from Army. On 25.02.2009 he had his 

seat in the mid of officers row. Darber started at 9.00 A.M. with 

the recitation from the holy Quarn. DG was delivering speech 

on ‘X¡m i¡a LjÑp§Q£’ and thereafter on ‘smuggling’. At one stage 

D.G. tried to get support of the soldiers in support of his 

deliberation but did not find any response. At that moment 

Sepoy Moyeen and Sepoy Kajol entered into Darber Hall with 

arms from left side of DG. Sepoy Moyeen came up on the stage 

and pointed arms towards DG. At such instance soldiers stood 

up and there happened a hue and cry and soldiers began to run 

to and fro. He heard firing sound. He came to see BDR 

personnel taking exist of Darber Hall by breaking down the 

glass of windows to the North. He proceeded towards North 

field. He happened to meet with RP soldiers. He asked them 

about the occurrence but did not get any reply. He also came to 

see 10/12 soldiers to proceed towards Darber Hall with arms. 

He became afraid seeing their mood and went towards East, to 
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the training shed. .......................................................... On the 

following day at noon BDR personnel surrendered their arms. 

At one time he was rescued by a Member of Parliament. On 

rescue he was sent to his residence. He came to know 

afterwards from different sources including electronic media 

that at the leadership of the condemner/ appellant DAD 

Touhid, DAD Rahim, DAD Jalil, DAD Nasir, DAD Habib, 

Signalman Monir, Sepoy Moniruzzaman, Habilder Rafiq, 

Sepoy Salim Reza, a group of 14 members met with Hon’ble 

Prime Minister and pressed their charter of demands. Before the 

Prime Minister they concealed the atrocious activities of BDR 

personnel in Peelkhana, killing of 74 persons including 57 

Army Officers, damaging, looting of the properties and 

torching government vehicles.  

  In cross examination on behalf of DAD Touhid, he stated 

that he deposed before the I.O. I.O. himself recorded his 

statement on 27.03.2009 and afterwards composed in a 

computer. His statement was read over to him. He joined in the 

army in 1986 as an officer and obtained basic training at 

different times. When Sepoy Moyeen and Sepoy Kajol were 
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proceeding towards DG he did not try to withhold them. Before 

2007 he had no posting in BDR. On 25.02.2009 he had his 

posting in Peelkhana as commander of 25 Rifle Battalion, 

Panchagarh. He deposed before the I.O. why he had his posting 

on 25.02.2009 at Peelkhana. He denied the suggestion that he 

did not make any statement on the I.O on such matter. I.O. did 

not ask him any document of his presence at Peelkhana. He 

denied the suggestion that on 25.02.2009 he was an unwanted 

person in the Peelkhana. He was allotted room No.9 in the 

officer’s mess. On 25.02.2009 he came to Peelkhana from his 

paternal house at Mirpur. A Lt. Col. gets a runner but he did not 

bring him. On 25.02.2009 he had his personal mobile. Later on, 

he went to the officer’s mess. He denied the suggestion that his 

claim of missing of the personal mobile from officer’s mess is 

fictitious. On 25.02.2009 his official mobile No.01614-016422 

was with him till 15.00 hours. He came to Dhaka from 

Panchagarh on 17.02.2009. He did not know whether leaflet 

was recovered from Farmgate, Dhaka on 21.02.2009 with some 

statement against the wife of DG and some other person. He 

came to Peelkhana each and every day from 17.02.2009 to 
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24.02.2009. None of the officers advised him to take special 

care. He reported Sadar Rifle Battalion. Major Mostak was 

officer-in-charge of the Battalion. He was killed. He had 

involvement with ‘X¡m i¡a LjÑp§Q£’ for sometime in Comilla. He 

had no knowledge of the amount of the investment in the 

program and what was the earnings therfrom. He had no 

knowledge what amount was distributed among the BDR 

personnel. He did not know what amount was preserved in the 

hand of DG from ‘X¡m i¡a LjÑp§Q£’ till 25.02.2009. DG did not 

submit detail statement of the earnings and disbursement from 

‘X¡m i¡a LjÑp§Q£’. He denied the suggestion that over ‘X¡m i¡a 

LjÑp§Q£’ there were two groups among the army officers. So far 

his memory goes there was audit of account on ‘X¡m i¡a LjÑp§Q£’. 

DG made statement in his speech to the effect that BDR 

personnel detained smuggling goods of taka one crore daily and 

also made statement that seized goods worth of taka 9/10 crore 

was misappropriated daily. He denied the suggestion that for 

the cause of aforesaid statements of DG, BDR personnel did not 

make any response to his speech. He had his uniform with rank 

and badge in Darber Hall. He came out from Darber Hall 
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through window, the glass of which was broken down. Since 

the window was opened entirely the wearing apparels were not 

torned. ..............................................................  On the 

following day, he came back to Peelkhana but he did not 

mention that date before the I.O. He deposed before I.O. of his 

two mobiles including his official mobile. On 26.02.2009 an 

M.P. brought him out and made arrangement for his arrival at 

his residence. None of the officers of Lalbagh, New market or 

any media person visited his residence on that day. He did not 

depose before the I.O. the contents of his statement to the BDR 

personnel. He denied the suggestion that in his statement he 

disclosed the fact that the army officers who survived had 

implication to the BDR rebellion. He did not see killing of any 

army officer on 25.02.2009 but he heard of it. He denied the 

suggestion that he was favoured by some BDR personnel who 

had participation in the rebellion. He came to know that the 

Hon’ble Prime Minister sent a delegate to Peelkhana. He cannot 

say whether at the request of that delegate DAD Touhid and 

some others went to meet Hon’ble Prime Minister. He denied 

the suggestion that what he deposed against DAD Touhid is 
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quite false. He denied the suggestion that DAD Touhid as a 

responsible officer met with Hon’ble Prime Minister in order to 

make an end of BDR rebellion. He denied the suggestion that 

the roll of DAD Touhid was praiseworthy and that he deposed 

falsely. He denied the suggestion that DAD Touhid did not 

conceal any incident from Prime Minister that occurred in 

Peelkhana.  

P.W.6 Major Rezaul Mostafa Md. Asad-ud-Doula 

deposed that he joined in the army in 1982 and commissioned 

in the year 1983. Afterwards he served in different 

cantonments. He went on mission and joined in the BDR on 

02.10.2006 as Western Desk Staff Officer of Rifle Security 

Unit of BDR Headquarter and co-ordinated the works of BDR 

of Khulna, Rajshahi, Dinajpur and Rangpur. He also was in 

charge of quarter master and also discharged administrative 

function. .................................. On 25.02.2009 at 8.40 A.M. he 

together with Lt. Col. Amin and Maj. Gazzali went to Darbar 

Hall. Maj. Shahnewaz also followed them. Darber started at 

9.00 A.M. with recitation from the holy Quarn. At about 9.30 

when DG was delivering speech on ‘X¡m i¡a Kg©m~Px’ a BDR 
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soldier Moyeen entered into Darber Hall and pointed arms 

towards DG. DG and DDG stood up. Meanwhile BDR 

personnel were running to and fro. At that time there occurred 

1/2 round firing at south gate. DG asked the commanders to 

control their respective troops. He went towards West and got 

his exist by the window. He moved to the North towards dairy 

firm and afterwards crossing over the wall of the Peelkhana 

came to the residence of his brother at Dhanmondi. 

............................................. Later on, he came to Rifle squire 

and monitor what had been happening in Peelkhana. At about 

3.00 P.M. on that day State Minister Jahangir Kabir Nanok, 

M.P. Azam and some others with white flag invited BDR 

personnel to talk with Prime Minister. After sometimes under 

the leadership of the condemner/ appellant DAD Touhid, 

DAD Jalil, DAD Rahim, DAD Hafiz, DAD Nasir, Sepoy Salim 

Reza, Signalman Monir, Habilder Rafiq, Sepoy Salauddin, 

Sepoy Abul Kalam went to the office of Prime Minister. He 

came to know afterwards that at the time of discussion with the 

Hon’ble Prime Minister they concealed the ‘masacar’ occured 

in Peelkhana.  
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 In cross-examination on behalf of DAD Touhid, he stated 

that he resided in Peelkhana. He deposed before I.O. on 

07.04.2009. He did not know whether it was Lalbag P.S. case 

No.65 dated 28.02.2009. He joined in the Rifle security unit on 

2nd October, 2006. The unit comprised of two desks. He denied 

the suggestion that Peelkhana was under his desk. The main 

desk of the unit was to collect information of security concern 

and inform to headquarter. Since he was in charge of the 

western desk, he had no entrustment to security matters. There 

was no other intelligence security unit. .......................... 

 .............There was an extensive security for Darber Hall. 

Different persons where in charge of magazine at different 

times. Maj.  Riaz and Maj. Jalil were in the charge. He cannot 

remember the name of others. In the leaflet there was the 

allegation of corruption of DG and DG Madam and Col. Mujib. 

They did not make out any point for counter leaflet against 

corruption. He denied the suggestion that since the statement of 

corruption was correct; they did not dare to make any counter 

leaflet. He denied the suggestion that DG did not prohibit to 

make any counter leaflet. He denied the suggestion that for the 
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cause of corruption there was a division among the army 

officers and he belonged to the group who stood for the 

corruption. He denied the suggestion that on 24.06.2008 

customs officer and intelligence agency detained Maj. Mahboob 

in the air port at the time of taking out of Bangladesh 800 crore 

taka at the instruction DG and Madam DG. It was a whispering 

of 600 crore taka and it was circulated in ‘k¡u k¡u ¢ce, ®~c¢eL pwNË¡j 

Hhw Bj¡l ®cn’. But it was a baseless information. He denied the 

suggestion that on the occasion of taking out money from the 

country there was a division among army officers in BDR and 

the groups were DG (BDR) group and Moin-U-Ahmed group 

and that for the cause of aforesaid groupings the tragic incident 

took place in Peelkhana. He denied the suggestion that the 

leaflet was the outcome of the groupings among the army 

officers and that BDR perosonnel had no complicity to the 

occurrence. He cannot say whether counter statement was sent 

in the dailies for the news against ‘V¡L¡ f¡Q¡l’. He denied the 

suggestion that army officers were on duty with arms and key 

of the magazine was also with the army officers. Office of Rifle 

security is 500 yards away to south-east from Darber Hall and 
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diary firm is to the north-west of Darber Hall. He denied the 

suggestion that at the instruction of DG he was moving towards 

opposite side. Perhaps he crossed the wall of Peelkhana at about 

10.10 A.M.  At the time of escaping none of the BDR personnel 

could cause any harm to him. He reached to the residence of his 

brother at 10.30 A.M. He remained there till 11.15. At that time 

he had official mobile with him. He cannot say whether I.O. 

collected call list of his mobile. He denied the suggestion that 

he had talk with the rebellions over his mobile. He had no talk 

with M.P, Minister or media persons.  He had also no talk with 

Lalbag and New Market Police Stations. He did not go to the 

office of the Prime Minister. He did not depose before the I.O. 

from whom he came to know of the occurrence. He denied the 

suggestion that he made false statement against the accused. He 

denied the suggestion that DAD Touhid did not conceal any 

matter from Prime Minister. He denied the suggestion that he 

deposed falsely.  

  P.W.7 Major Tareq Md. Vawali deposed that he joined in 

the Army as commissioned officer in 1985. He had his posting 

in BDR at different times. In Feb, 2009 he was posted at 45 
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Rifle Battalion, Mymensingh. On the occasion of BDR week in 

the month of Feb, 2009 he was entrusted with distribution of 

invitation cards to the invitees and accordingly he joined BDR 

Headquarter on 14.02.2009. On his joining he had been 

attending office in Peelkhana from his residence at Nakhalpara. 

On 21.02.2009 some leaflets were distributed in BDR. Under 

the circumstances 11 Major in BDR were posted at important 

establishments and he was entrusted with the quarter guard. 

.........  ................................. On 25.02.2009 he came out of 

residence for distributing invitation card to Abdul Malek, 

Member, Planning Commission and in order to receive envelop 

he went to Peelkhana. At about 9.30 he arrived at gate No.3 and 

heard firing from inside of BDR Headquarter. He came to see 

people running to and fro and stopped thereat. He brought it to 

the notice of Lt. Col. Miraz. Lt. Col. Miraz instructed him to 

make a watch over it. Afterwards at evening he appeared at gate 

No.4. There he came to see political leaders to call for restoring 

peace and order. At 4.00 P.M. he came to see the condemner/ 

appellant DAD Touhid, DAD Jalil, DAD Habib, DAD Rahim, 

DAD Nasir, Sepoy Salim Reza, Sepoy Monir, Habilder Rafiq, 
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Sepoy Moniruzzaman–a 14 members delegation moving to 

meet with Prime Minister. At the instruction of commander he 

came back to Mymensing at 9.50 P.M. Later on, he came to 

know that 74 persons along with 57 army officers were killed in 

Peelkhana. The delegate leaded by the condemner/appellant 

DAD Touhid concealed the killing the officers from the Prime 

Minister.  

  In cross-examination on behalf of DAD Touhid, he stated 

that on 25.02.2009 he had no duty in Peelkhana. He had his 

duty on 24 to 26th February, 2009. He denied the suggestion 

that he was aware of the occurrence that held on 25.02.2009 

and as such he kept himself away from his duty on that day. He 

further stated that he had official order to come at Peelkhana on 

the occasion of BDR week. He did not bring it with him but it 

remains in his custody. On recovery of leaflet, the entrusted 

officers were Maj. Mahmunur Rahman, Maj. Mokarram, Maj. 

Giash Ul, Maj. Mafijul Islam, Maj. Jahid Hussain, Majur 

Mosharaf Hossain, Maj. Rezaul Karim, Major Shahid Mosharaf 

Hossain, Maj. Salam. Two DADs- DAD Masud and DAD 

Abdul Kader were also entrusted. They were entrusted for 
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security purpose. They were not given any arms but he was 

entrusted with the controlling of arms.  

......................................................... He had his duty till 

27.02.2009 and after completion of duty he was directed to 

return Mymensing. Col. Miraj was the commander of 

Mymensing sector. On 25.02.2009 he was in Mymensing. He 

came to see the occurrence in Darber Hall from graveyard 

attached to Newmarket. He had official mobile phone. He saw 

the political leaders at gate No.4 at about 3.00 P.M. He had no 

talk with political leaders. He could not invite Mr. Malek on 

25.02.2009. He had no communication with army authority. On 

25.02.2009 he was in Dhaka till 5.30 P.M. He denied the 

suggestion that he could not reach Mymensingh at 9.00 P.M. 

He went to Mymensing by bus. He had his involvement with 

‘X¡m i¡a LjÑp§Q£’. He deposed before the I.O. on 10.05.2009. Prior 

to that he did not make any statement to any body or he had any 

talk with media. What he deposed before I.O. that was 

composed in computer. I.O. recorded his statement by himself 

and after composition it was read over to him. He denied the 

suggestion that he was tutord a composed statement and there 
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was no similarity of his hand writing statement with that of 

composed statement. He denied the suggestion that he remained 

in Dhaka from 14.02.2009 to 25.02.2009 without approval of 

the authority. He denied the suggestion that there was grouping 

for misappreciation over ‘X¡m i¡a LjÑp§Q£’ among the army 

officers one leaded by Sakhil and another leaded by army chief 

Moin-U-Ahmed. He denied the suggestion that the occurrence 

was the out come of grouping among the army officers. He 

denied the suggestion that in order to save them they made false 

case against the BDR personnel and also made false statements. 

On 24.02.2009 he reported Maj. Salah Ahmed of his arrival. He 

had no allocation of any room since he had his own 

arrangement. ...... 

.............................. He denied the suggestion that he received 

some lac taka from ‘X¡m i¡a LjÑp§Q£’. He cannot say who was the 

chief security officer. He had no talk with Lt. Col. Shamsul 

Alam. He cannot say whether every one was aware of leaflet. 

He went to serve the invitation card from BDR Headquarter. He 

did not hear any sound of helicopter. He denied the suggestion 

that he did not try to save his fellow colleagues. Army officers 
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took stand at different gates of BDR Headquarter. He denied 

the suggestion that for taking stand of the Army officers at 

different gate the BDR personnel ran away. He denied the 

suggestion that only the BDR officers were with uniform. He 

denied the suggestion that Army officers killed the BDR 

officers with uniform presuming them as soldiers. After joining 

in BDR he went to mission. BDR personnel went to mission 

once only. The State Minsiter Nanok, M.P. Tapash, Whip 

Azam visited the place of occurrence in the BDR headquarter. 

BDR personnel went to the office of Prime Minister at the 

instruction of State Minister. He came to know of the aforesaid 

information through channel I at 7.00 P.M. and also from 

Ittefaq and Prothom Alo. He heard of general mercy by Hon’ble 

Prime Minister. 4/5 BDR personnel were also killed at the 

occurrence. He cannot say whether other BDR personnel were 

killed in the custody of government. He denied the suggestion 

that army officers misappropriated the wealth of BDR and he 

had his share in such misappropriation. He denied the 

suggestion that the army officers enjoyed the detained goods of 

the BDR personnel. He cannot say whether there was printing 
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machine in the office of I.O. He denied the suggestion that 

since he had implication with the BDR rebellions he did not 

take entrance in Peelkhana and that he supported them behind 

the screen and that he deposed falsely.  

P.W.8 Lt. Col. M. Zahid Hasan deposed that he arrived at 

BDR Headquarter on 19.02.2009 from Sylhet in order to 

receive prize. On 25.02.2009 he attended Darber Hall from 

officer mess. Darber started 9.00 A.M. At about 9.30 A.M. 

Sepoy Moyeen appeared at the stage and pointed arms towards 

D.G. Some officers disarmed Moyeen. Consequently Moyeen 

fell down on the floor. BDR personnel were moving to and fro. 

DG directed all to take seat and directed commanders to control 

their respective troops. At about 9.30 A.M. he heard of firing. 

He came to see BDR personnel to come towards Darber Hall 

with arms in order to kill the officers. D.G directed all BDR 

personnel to keep calm and to take seat in Darber Hall and 

promised BDR personnel to resolve their demands. About 

40/50 army officers including D.G and he himself remained in 

Darber Hall. Meanwhile DG sought help over telephone. At 

about 10.15 A.M. 4/5 BDR personnel along with BDR Salim 
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Reza entered into Darber Hall with arms and a megaphone in 

excited mood. Sepoy Salim Reza by his megaphone asked all 

officers to surrender and no harm would cause to them. He 

along with 15/ 20 officers came out. They were asked to hands 

up. About 15/20 BDR personnel took stand outside Darber 

Hall. Sepoy Salim Reaz asked them to take position in a line. 

They lay down on the floor. Sepoy Salim Reza, Sepoy Ibrahim, 

Sepoy Habib, Sepoy Rafiqul, Sepoy Abedul, Harunur Rashid 

and two BDR personnel from 24 Battalion fired on them. Lt. 

Col. Kaiser sustained fire injury on his neck. Instantly another 

two officers also sustained fire injury. He along with Major 

Azizul Hakim and Major Rafiq were beside Lt. Col. Kaiser.  

Since Lt. Col. Kaiser sustained injury he tried to stand him up.  

Lt. Col. Rabi and Lt. Col. Lutfor also stood up. They all picked 

up Lt. Col. Kaiser and took him outside Darber Hall. BDR 

personnel tried to prevent them from taking him to hospital. At 

gun point they were compelled to return in Darber Hall leaving 

Lt. Col. Kaiser outside. They came to see two officers lying on 

the floor and other officers on a line. He was also asked to stand 

on the line. He took stand behind DAG Maj. Salah. Maj. Salah 
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sustained fire injury on his belly. Maj. Salah begged his life. In 

spite of that BDR personnel took him out. One BDR personnel 

with arms in hand asked him to take off his badge and rank. 

Another BDR soldier snatched away his mobile. After taking 

off rank the said BDR soldier folded his eyes. Before that he 

came to see two female doctors to hold seat on their knee. He 

heard firing at a little distance. He also heard BDR personnel 

saying ‘j‡l¢e, j¡l’. The BDR personnel with arms in hand made 

a blow on his jaw by Rifle and caused injury and assaulted him 

and broke down his hands. Unfolding his eyes he came to see 

two doctors taking on a vehicle at gun point. He also came to 

see Maj. Mizan to get on the pick up. One BDR soldier caught 

hold him ‘SvcwU‡q a‡i’. He felt that he sustained serious injury 

on his jaw.  Thereafter a soldier detained him in a room, 50/60 

yards away therefrom. He came to realise that he has been 

confined in a toilet of guard room at gate No.5..... 

........................... At about 11.25 one BDR person opened the 

toilet and talked over mobile in Chittagong dialect ‘DG L Bjl¡ 

®j‡l Bpm¡j 1V¡ …¢m Ll¡l flJ c¡s¡e¡ ¢Rm fl BlJ 2V¡ …¢m Ll¢Rz’ At 

about 12 noon he also came to hear BDR personnel to say ‘DG 
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Hl h¡pihe k¡l¡ fËhn Ll¢Rm a¡l¡ DG jÉ¡X¡jL p¡CS L‡l‡R, Nqe¡ J n¡s£ 

¢e‡u ®N‡Rz’.  At that time he also heard sound of keeping heavy 

arms like machine gun over the guard room and call others for 

operating machine gun and motors. He also came to see a 

soldier over A P C (Armour Personal Carrier) to address local 

people ‘Bj¡‡cl HC B‡¾c¡me ¢LR¤ pwMÉL CE¢egjÑd¡l£ p¿»¡p£‡cl ¢hl¦‡Ü Hhw 

k¡l¡ c¤¢e¢a~h¡Sz Hm¡L¡h¡¢p‡L BqÆ¡e Ll p¡q¡‡kÉl SeÉz p¿»¡p£‡cl j‡ ¤M¡p E-

‡¾j¡Q‡el Lb¡ hmz BDR ®cl AÙ» ‡Mvjvevi“` ®qg¡Sa l¡M‡a hmz ®pe¡h¡¢qe£ 

Bœ²je Ll‡m fË¢aqa Ll‡hez ®pe¡h¡¢qe£ J Bj¡‡cl HLC AÙ»z Hm¡L¡h¡p£ 

Bj¡‡cl p¡‡b B‡Rz ®pe¡h¡¢qe£ Bp¡l f§‡hÑ Bj¡‡cl naÑL Ll¦ez’. 

...............................  

On the following day 26.02.009 he came to hear through 

miking that army may attack at 10.00 A.M. He was taken out 

from the bath room and boarded in a pick up and thereafter 

confined him in the accused cell of central quarter guard. He 

came to see there some officers and their family members. At 

3.00 P.M. rescued party of Red Crescent entered into Peelkhana 

and rescued some women and children. At 4.00 P.M. Golam 

Reza M.P appeared at quarter guard and heard of the 

occurrence. BDR personnel told Golam Reza M.P that without 
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approval of the condemner/ appellant DAD Touhid none would 

be set free. Golam Reza M.P left the place in order to take 

permission. After a while he came back and at 4.50 p.m. and 

brought him out from quarter guard and took him at gate No.4. 

At first BDR personnel denied to open the gate. Afterwards 

when they were informed of approval of the 

condemner/appellant DAD Touhid, they opened the door and 

he came out. ....................  

In cross-examination on behalf of DAD Touhidul Alam, 

he stated that till 9.45 A.M. on 26.02.2009 he was confined in 

the bath room of gate No.5. At that time he could see 40/50 

BDR personnel but he had talk with 10/12 BDR personnel. The 

BDR personnel saw him with uniform but he cannot say 

whether the BDR personnel identified him as officer. 

Presuming him as an officer he was asked to fall in line. The 

person who held his eyes could understand him as an army 

officer. Perhaps D.G was seeking help from the officer but D.G. 

did not make any command. D.G. commanded respective 

commanders to control the troops. The officers took steps to 

obey the command of the D.G. During his working life he did 
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not serve in Peelkhana. He had mobile number 01711883372 

and it was active. Prior to snatching away the mobile he had 

talk over it. The BDR personnel who embraced (SvcUvBqv a‡i) 

him had also arms with them. He denied the suggestion that his 

all statements are concocted. His statement–‘had he been there 

he was also killed’ is not correct. He was in Darber Hall but 

survived. He denied the suggestion that for the interest of the 

prosecution case he has been cited as a witness. He heard that 

60/70 Bhori gold and thousand of Sharees were recovered from 

the residence of DG. He heard later on that there was an 

allegation of misappropriation of some 100 crore taka against 

D.G. He also heard that on the night following the day 

25.02.2009 Minister M.P. entered into Peelkhana. M.P. Golam 

Reza happened to meet him on 26.02.2009 at about 4.00 P.M. 

In the morning at about 9.45 A.M. he was informed that he may 

be released. He cannot say the name of the person who 

informed him of his release. M.P. Golam Reza alone appeared 

in front of his cell. He was taken away from the quarter guard at 

about 4.15 P.M. on 26.02.2009. He came out from Peelkhana at 

about 4.20/4.25 through gate no. 4. At that time he had no talk 
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with any of them. He did not give any written paper to M.P. 

Golam Reza. He had no knowledge under what process Golam 

Reza rescued him. He knew DAD Touhid since 1998. They had 

their residence side by side. He did not know of any 

misbehavior of DAD Touhid. He cannot say whether it had any 

substance of the saying of M.P. Reza that none would be set 

free without approval of DAD Touhid. He denied the 

suggestion that he belonged to the group of Army Chief 

General Moin-U-Ahmed and that he stood against them who 

was killed at the occurrence.  He denied the suggestion that no 

BDR personnel assaulted him or confined him.  

P.W.9 Lt. Col. Md. Maksudul Haque deposed that he got 

President Rifle Award from BDR Sector Comilla. For receiving 

award he was attached with Peelkhana and attended Darber on 

25.02.2009 at 8.40 A.M. Darber started at 9.00 A.M. Initially 

DG exchanged greetings. At about 9.30 when DG was 

delivering speech over ‘X¡m i¡a LjÑp§Q£’ saying that the profit 

from ‘X¡m i¡a LjÑp§Q£’ would be deposited in the welfare account 

of BDR personnel. Sepoy Moyeen of 13 Battalion entered into 

Darber Hall and pointed arms on DG. Sepoy Kajal of 44 
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Battalion also entered into Darber Hall with arms. DDG had his 

seat on the left side of DG. DDG caught hold Moyeen Uddin. 

Other officers disarmed him. Sepoy Moyeen fell down on the 

stage. He came to see one officer from medical core to untie the 

button of the shirt of Moyeen. At that time Moyeen escaped 

from Darber Hall. Afterwards he heard a firing and instantly 

BDR personnel make a sound ‘Rv‡MvÕ. There happened violence 

in Darber. Some BDR personnel stood up. DG tried to cool 

down them but BDR personnel attempted to leave Darber. DG 

directed not to leave Darber but to take seat. BDR personnel 

were taking leave of Darber. Some BDR personnel pull down 

the glass of window. He came to hear firing sound from outside 

the Darber. Firing sound was increasing gradually. DG also 

directed the commanders to control their respective troops. At 

one time senior officers took DG under the shade of screen 

behind the stage. When firing was coming inside Darber Hall 

all lay down on the floor. Darber Hall became empty. He was 

observing all taking shelter behind the stage. All on a sudden, 

10/15 BDR personnel entered into Darber Hall with arms and 

made firing indiscriminately and asked all officers under shelter 
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to come out. The BDR personnel took 10/15 officers at gun 

point and uprising hands to outside Darber Hall. Afterwards he 

heard heavy firing outside Darber Hall. A few minutes after 

Sepoy Salim of 44 Battalion appeared near to the stage with 

arms and megaphone and asked the officers behind the stage to 

come out, failing which they were threatened to their life. DG 

and DDG along with10/12 officers came out from behind the 

screen of the stage. Sepoy Salim rebuked them and ordered to 

go one by one. They proceeded towards west through a line. At 

that time besides Sepoy Salim Reza, Sepoy Sajjad Hossain of 

13 Battalion, Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul of 

44 Battalion and Lance Naik Emran of 24 Battalion and some 

other BDR personnel were there with arms. As soon as they 

reached near to the west gate there made heavy firing on them. 

The officers tried to escape. He came to see Sepoy Salim Reza, 

Sepoy Atoar of 44 Battalion, Sepoy Ibrahim, Sepoy Obaidul, 

Sepoy Rafiqul, Sepoy Sajjad, Lance Naik Iqbal of 24 Battalion 

and some others to fire on them. Sensing the consequence of 

Darber Hall he came out. He arrived at in front of the family 

quarter and thereafter he left Peelkhana crossing boundary wall. 
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Later on, he came to know from printing and electronic media 

that under the leadership of the condemner/appellant DAD 

Touhid, DAD Rahim, DAD Hasib, DAD Jalil, DAD Nasir, 

Habilder Salim, Naik Salim, Sepoy Salim Reza, Habilder Rafiq, 

Naik Safi, Sepoy Razzaq, Sepoy Nazrul, Sepoy Monir in total 

14 members delegation had a sitting with Prime Minister but 

they concealed the killing of army officers in Peelkhana. Beside 

killing of 57 army officers, BDR personnel looted magazine, 

kote and different items from the residences and set fire.  

In cross-examination on behalf of DAD Touhidul Alam, 

he stated that on 25.02.2009 he did not go to the office of Prime 

Minister. He got the news through media. He also came to 

know that on 25.02.2009 L.G.E.D Minister Nanok, Whip Mirza 

Azam along with others appeared at gate No.4 of BDR 

Headquarter. He did not tell anything to Minister or M.P. He 

denied the suggestion that he concealed the occurrence with 

prior motive. He denied the suggestion that DAD Touhid, DAD 

Nasir or Habilder Rafiq did not conceal any information from 

Hon’ble Prime Minister.  



 

 

325 

P.W. 11, Major Md. Suja-ul-Haque deposed that he 

joined in Peelkhana on 22.02.2009 from Jahangirabad 

Cantonment. On 25.02.2009 he joined Darbar in Peelkhana. 

Darbar started at 9.00 A.M. Sepoy Moynul entered into Darbar 

with arms and pointed arms towards D.G. At that time BDR 

personnel present in Darbar stood up and started running to and 

fro. He heard crying sound. Unlike other he came out from 

Darbar and moved towards North.....................  Later on, 

through printing and electronic media he came to know on 

25.02.2009 under the leadership of DAD Touhid and DAD 

Habib 14 member of BDR personnel met with Prime Minister 

and placed their demands of the BDR personnel to the Prime 

Minister – 

ÔÔkZfvM †ikb, BD Gb wgkb hvIqvi myweav, †eZb ˆekg¨ ỳwiKib mxgvš— 

fvZv e„w× BDR G BCS Awdmvi wb‡qvM Ges Wvjfv‡Zi Kg©m~Pxi wnm¨v e›Ub 

msµvš— `vex cÖavb gš¿x‡K Rvbvb| ÕÕ But they concealed killing of 74 

persons including 57 army officers from Prime Minister. He 

also came to know that under the leadership of DAD Touhid 

BDR personnel collusively plundered magazine and kote of 

Peelkhana and occured attrocities by killing 74 persons. Later 
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on, he also came to know – “DAD ‡ZŠwn‡`i †bZ„‡Z¡ Ab¨vb¨ BDR 

m`‡m¨i †hvMmvR‡m wcjLvbv¯— A ¿̄Mvi g¨vMvwRb ¸jvevi“` jyV K‡i 74 Rb†K 

nZ¨v K‡iI wewfbœ RNb¨ Aciva jvk¸g AvjvgZ bó jyÉb, wbh©vZb Ae‡iva 

BZ¨vw` Aciva K‡i|’’  

       In cross-examination on behalf of DAD Touhid, he stated 

that he came to BDR on transfer from army. Prior to that he had 

his posting in BDR at several occasions. He did not join in any 

battalion on 25.02.2009. ..................... He could not know 

whether on 25-26th Feb, 2009 the BDR delegate met with the 

Prime Minister at her instruction. He can’t say from which 

electronic and printing media he came to know visiting of 

Prime Minister by the delegate of the BDR personnel. He 

denied the suggestion that he deposed falsely against DAD 

Touhid.   

P.W.13 Major Munshi Mahbubur Rahman deposed that 

on 25.02.2009 he was the Deputy Commander of 44 Rifle 

Battalion. He joined BDR for the 1st time in 1996 and for the 

2nd time on 13.02.2008. On 22.02.2008 he was informed for 

discussion on the matter of recovery of leaflet. In the discussion 

Major Shahnewaj, Lt. Col. Shamsul Islam and he himself were 
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present. Major Shahnewaj informed that leaflet was distributed 

from 44 Battalion. The subject matter of leaflet was “BDR 

m`m¨iv †mbvevwnbx KZ„©K wbqwbÎZ n‡Z Pvq bv| Acv‡ikb Wvj fvZ wb‡q 

Am‡švl DG  KZ…©K †bIqv c`‡¶c BDR  †`i Avw_©K ¶wZ I Ab¨vb¨ Avw_©K 

myweav bv †`Iqv|” 

 Afterwards security measure in Peelkhana was made 

stronger. On 25.02.2009 he attended Darbar at 8.45 A.M. 

Darbar started at 9.00 A.M. The soldiers of 24 Battalion 

attended Darbar after 20 minutes. At about 9.30 a soldier with 

arms entered into Darbar from behind the stage and pointed 

arms on D.G. Later on, he came to know that D.D.G. and others 

officers disarmed Sepoy Moyeen of 13 battalion and Lt. Col. 

Shams  snatched away arms from him. There happened a firing. 

Everyone attemted to leave Darbar. He also came out from 

Darbar. On 26.02.2009 at about 5.00 P.M. Subeder Alauddin of 

his Battalion picked him in a pickup and dropped him at gate 

No.4. Later on, he came to know that under the leadership of 

DAD Touhid a team of BDR personnel went to the office of the 

Prime Minister and they made false statement before Prime 
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Minister about Peelkhana. BDR personnel committed the 

occurrence with pre-plan.  

 In cross-examination on behalf of the condemner-

appellant DAD Touhid, he stated that he was aware of a leaflet 

that was distributed prior to the occurrence He had no 

entrustment with ‘Wvj fvZ Kg©myPx|’ He did not go to the office of 

the Prime Minister on 25-26th  Feb, 2009. He did not depose 

before I.O. from whom he heard of meeting with the Prime 

Minister under the leadership of DAD Touhid. He can’t say 

whether the delegate went to the Prime Minister’s Office at the 

instruction of the Minister. He denied the suggestion that there 

were two groups of army Chief and D.G. BDR and that he was 

of the group of army Chief and that they committed the 

occurrence and that the condemner-appellant DAD Touhid did 

not play any leading part on behalf of the team and that he 

deposed falsely.  

P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 
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D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’ within Darbar. All BDR 

personnel were taking leave of Darbar. D.G tried to prevent 

them. In spite of that BDR personnel were taking leave of 

Darber by breaking window glass. D.G. asked all officers to 

control them. .................. He came out from 

Darbar......................................... Later on, he came to his 

residence on 4th floor. On the night following the day 25th 

February, 2009 he heard declaration of DAD Tauhid as DG 

through mike. .............................. On 26.02.2009 at about 3.00 

P.M. he heard kicking sound on the door of his residence.  The 

rebellions tried to take away his wife and children. They 

brought there Col. Sayeed. Sensing his presence in the 

residence Sepoy Mazahar along with 4/ 5 rebellions came 

forward pointing arms towards him. He forbade them not to 

make firing. They took him out on the point of arms. Sepoy 

Masud, Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They 

took down him by way of assaulting. He saw a pickup infront 

of his residence. Sepoy Mazahar told refering the 

condemner/appellant- “byZb wWwR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv 
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hv‡e bv, †MBU ch©š— †cŠwQ‡q w`‡Z n‡e|” ........... After a while a Pajaro 

Jeep came thereat. The rebellions picked them up in that pick 

up and dropped them at gate No.4. ............................ There he 

came to see Subeder Zobayer, Naik Subeder Helal, Sepoy 

Arafat standing in the middle of the rebellions and also the 

condemner/appellant DAD Touhid, DAD Siraj, DAD Rahim, 

Lance Naik Gous. He came out from gate No.4 and taken in 

front of City College by the vehicle of RAB. Later on, he came 

to know from printing and electronic media that a 14 member 

delegation under the leadership of DAD Touhid went to the 

residence of Prime Minister but they concealed the occurrence 

of torching, killing of 74 persons, disapperance of the dead 

bodies in way of mass graving and other attrocities they 

committed in Peelkhana.  

 In cross-cross-examination on behalf of the condemner-

appellant DAD Touhid, he stated that he served in 41 and 13 

Battalion during his tenure in BDR. He could not control any 

body since there was no such circumstance in Darbar.  He came 

out from Darbar at about 9.35/ 9.40. Coming out from Darbar 

he took shelter beside island, at swimming poll,  parrade 
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ground, golf ground, garadge, building No.10 and lastly at his 

residence. He came to residence with his rank and uniform. On 

25.02.2009 Col. Sayeed was a retired person. On 26.02.2009 

Col. Sayeed came to his residence.  The wife of Maj. Reza, Col. 

Kaiser and their children  also came to his residence.  His wife 

was Parveen Hasan. He can’t say whether she has been cited as 

witness. He did not know the appearance of Home Minister in 

his residence. His wife did not talk with Home Minister of his 

presence. He can’t say whether BDR personnel haild from 13 

Battalion who identified DAD Touhid as D.G. He did not make 

any interview before T.V. coming out from Peelkhana on 

26.02.2009. At the time of his coming out he came to see M.P. 

Asaduzzaman and people of Red-cross. He denied the 

suggestion that there was no declaration of  DAD Touhid as 

D.G and that he deposed falsely and that DAD Touhid had no 

implication to the occurrence occured on 25.02.2009 and that 

DAD Touhid did not conceal anything from Prime Minister.  

P.W.27 Maj. Rowsonul Firoj deposed that on 25.02.2009 

at 11.00 A.M he had a meeting at Commerce Ministry. He 

came to BDR Head quarter at 8.A.M. He attended Darber at 
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8.50 A.M. Darber started at 9.00 A.M. While D.G. was 

delivering speech Sepoy Moyeen came up on the stage with 

arms. He heard a firing sound. At one time he came out from 

Darber through west door and there he came to see DAD Nasir 

to make direction to the BDR personnel. ............................... 

Later on, he also came to know that DAD Nasir, went to the 

office of Prime Minister under the leadrship of the condemner/ 

appellant DAD Touhid and placed their demands concealing 

mass killing. ........................... 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he could not identify the appellant at 

the time of occurrence and thus he did not identify him in dock.  

P.W.28 Md. Anowar Hossain deposed that he joined  

BDR on 04.01.2003 and had his posting in ‘ev`K `j...’  On 

25.02.2009 he came at ‘ev`K Awdm’ at 8.30 A.M. He came to see 

the condemner/appellant DAD Touhid in the adjacent room 

but left afterwards. He was waiting in the office for order of his 

leave. At about 9.30 he heard firing sound from the side of 

Darbar. At that time the rebellions came at Sadar office. He 

came out and saw in front of the Sadar office some rebellions to 
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go towards quarter and some armed soldiers to make firing 

towards Darbar. He also came to see 2/3 Sepoys along with 

Havilder Tarikul to assault Maj. Asad. At about 9.50 DAD 

Touhid appeared there and ordered with excited mood ‘†Zvgiv 

mK‡j A ¿̄ Av‡bv I †mbv Awdmvi‡`i LZg KiÕ. Maj. Asad begged to 

save him and fell down on the stair. He rushed towards him and 

took him on the 2nd floor in the office of commanding officer. 

Within 2/1 minute the condemner/appellant DAD Touhid 

entered into that room. Maj. Asad asked DAD Touhid- ÔwK n‡”Q?Õ 

In reply the condemner/appellant DAD Touhid told ÔAvcwb ey‡Sb 

bv?Õ DAD Kadir also appeared there and thereafter they both left 

the room. After 4/5 minutes Lt. Col. Jahanara came into the 

office of the commanding officer. Naik Subeder Nurun Nabi 

fired from outside and broke down the window. He closed the 

door of the office of commanding officer taking Maj. Asad and 

Lt. Col. Jahanara therein. He hid himself under the table of the 

commandant. After 10/15 minutes the condemner/ appellant 

DAD Touhid along with Havilder Belayet, Naik Asad, Sepoy 

Aminar Rahman entered into the room of the commandant with 

arms. Having not seen Maj. Asad, the condemner/ appellant 
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DAD Touhid left the room asking to break down the door of 

bathroom. Then they broke down the door of bathroom and 

took out Maj. Asad and Lt. Col. Jahanara. Maj. Asad took seat 

on the chair. The armed rebellions took out Lt. Col. Jahanara. 

Havilder Belayet, Naik Asad and Sepoy Aminar remained in 

the room. After a while the condemner/appellant DAD Touhid 

came into the room of commanding officer and asked them to 

finish pointing Maj. Asad. Instantly Havilder Belayet, Naik 

Asad, Sepoy Aminar killed Maj. Asad by gun-shot. He 

sustained fire injury on his buttock and leg. 

................................................................ 

In cross-examination on behalf of the condemner 

/appellant he stated that he had been in service in Peelkhana 

since 25.02.2009. He had no sense when he was taken in BDR 

hospital on 25.02.2009. He regained his sense in Holyfamily 

hospital at about 8.30/9.00 P.M. and remained Holyfamily 

hospital for about 90 days. He deposed before I.O. on 

26.02.2010. He can’t say whether the signature of I.O. bears the 

date 26.02.2011. He reiterated that he deposed on 26.02.2010. 

He was with uniform on the date of occurrence. He had full 
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shirt and pant with belt. He can’t say whether I.O. seized his 

wearing apparels. He does not bear any mark of injury on his 

buttock and leg. He denied the suggestion that he did not 

sustain any injury on his buttock and leg. He had no talk with 

tailor master Akash (P.W.16). He did not know him. He had 

also no talk with the wife of Maj. Asad. He played on pipe 

band. His company commander was Subeder Maj. Taher. He 

can’t say whether I.O. seized his leave application. He denied 

the suggestion that he did not go to the office for his leave. 

Band office and the office of the DAD Touhid were in separate 

rooms. At 8.30 he did not find anybody in band office. There 

was none also in the office of the DAD Touhid. Nobody asked 

him to take arms. He was alone with the office. He did not go 

forward to rescue Maj. Asad when he was assaulting. He denied 

the suggestion that he did not see the Maj. Asad. He denied the 

suggestion that he deposed falsely. He denied the suggestion 

that he did not know the condemner/appellant and also did not 

see him at the time of occurrence.  

P.W. 30 Naik Tarun Kandi Roy deposed that he joined in 

BDR as Signal man in 1985 and had his posting in signal sector 



 

 

336 

at the time of occurrence. Darbar was scheduled on 25.02.2009. 

He was  entrusted to operate mike therein. As such he set 

instrument on the previous day. He used to live in Peelkhana 

with his family members. On 25.02.2009 he came to signal 

sector workshop at 8.00 A.M. He heard firing at 9.30 A.M. 

from Darbar Hall. He came out at varanda. He came to know 

from BDR personnel coming from Darbar that BDR rebellions 

attacked army officers. He came back in the work shop.  

........................................ At 12.00 noon considering the 

consequence of the family members he started for his residence. 

On his way, in front of the signal office, he came to see BDR 

rebellions to move to and fro with arms. He saw signal man 

Salauddin with arms and make firing with agitated mood and 

also heard the rebellion say ‘Awdmvi‡`i †hLv‡b cv‡e, †mLv‡b ¸wj K‡i 

nZ¨v Ki, GKRb AwdmviI †hb evuP‡Z bv cv‡i|’................. Later on, he 

was shown video footage. In video footage he identified DAD 

Touhid along with Signal Man Salauddin who were going to 

the office of the Prime Minister for the cause of demands of the 

BDR personnel.  
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 In cross-examination on behalf of the condemner-

appellant DAD Touhid, he stated that he deposed before I.O. on 

16.02.2011. After the occurrence his sector commander was Lt. 

Col. Abu Taslim. He can’t say whether Abu Taslim has been 

cited as witness. He told him of the occurrence. Abu Taslim 

advised him to tell the occurrence to I.O. He went to his 

residence at 12.20 P.M. on 25.02.2009 and remained there till 

4.00 P.M. of 26.02.2009. He came out through gate No.1 and 

went to the rsidence of his relative. He can’t remember whether 

Minister and M.P. were receiving BDR personnel at gate No.4. 

He denied the suggestion that he deposed falsely against DAD 

Touhid.  

P.W. 31 Firoj Hossain Daptary deposed that with the 

parmission of the authority he had been living at Kenedy 

Bahban, 26/6/A, Moneshor Road, 1st lane, Hajaribag with his 

family members. His daughter was a student of Nur 

Mohammed Rifle Public School. On 15.02.2009 he went to 

Prim Coaching Centre for admission of his daughter. At that 

time he came to see Habilder Asstt. Khondoker Monirujjaman 

to talk with Zakir, the owner of Prim Coaching Centre and to 
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compose a write-up in computer. When he approached to talk 

with Zakir he was asked to wait. He stepped forward to 

computer and came to see to compose demands of BDR 

personnel by Habilder Asstt. Monirujjaman...............................  

On 25.02.2009 he attended Darbar. After 20/25 minutes of 

Darber Sepoy Moyeen of 13 Battalion, Sepoy Kajal of 44 

Battalion entered into Darber Hall with arms. Sepoy Moyeen 

appeared in front of DG and pointed arms on him. The officers 

present there detained Moyeen and disarmed him. At that time 

Sepoy Kajal ran away from Darber Hall. BDR personnel 

shouted ‘S¡‡Mv’ and stood up. Some BDR personnel took exit 

from Darber Hall. DG asked all of them to take seat. Defying 

the order of DG, they all came out. He also came out with them 

and ran towards Line. Thereafter, following dairyfarm he 

escaped and came to his residence. While he was in residence 

he came to see in T.V that BDR personnel made a revolt on 

their demands and under the leadership of the condemner/ 

appellant DAD Touhid and Nasir 12/14 BDR personnel went 

to meet with Prime Minister. At the instance of composition of 

the demands of BDR personnel in Prim Coaching Centre and 
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discussion of Habilder Asstt. Monirujjaman he could 

understand the BDR personnel were ploting before hand against 

the army officers.   

In cross-examination on behalf of DAD Touhid he stated 

that he deposed before I.O. on 26.02.2011. He denied the 

suggestion that on 26.02.2011 he narrated the story for the first 

time. The case was lodged on 28.02.2009 with Lalbag Police 

Station. He did not know when I.O. started investigation. He 

did not know of any other investigation. Nobody informed him 

that different agencies made inquiries. He did not take any 

personnel initiative to inform the occurrence to any body. At 

the time of occurrence his daughter was a student of class I. His 

daughter got admission in the school in 2008. Her Roll No. was 

5. He cannot say whether the children of BDR personnel got 

admission in Prim Coaching Center. He had gone through the 

prospectus of Prim Coaching Center.  He cannot say how many 

teachers were there. He knew it’s owner. He did not know the 

manager of the Coaching Center. He denied the suggestion that 

in Coaching Center students of V to XII were tutored. It was a 

Coaching Center for KG to Class I. He did not take his daughter 
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for admission there but for academic coaching. He denied the 

suggestion that there was no academic coaching in Prim 

Coaching Center. He and his wife took his daughter in the 

Coaching Center. He did not get any permission to go to 

Coaching Center on 25.02.2009. It was not required. It was 

scheduled to roll call on 25.02.2009 and 27.02.2009. He had no 

talk with Monirizzaman over the subject he was typing. He had 

also no talk on the matter when he met him after two days. He 

did not ask him to go through charter of demands. Golam 

Kibria was the commanding officer. He did not inform the 

commanding officer anything. He denied the suggestion that he 

did not go to Prim Coaching Center on 15.02.2009 and 

17.02.2009. He denied the suggestion that no BDR personnel 

named Habilder Assistant Khandaker Moniruzzaman went to 

the office of Prime Minister. He denied the suggestion that he 

deposed as being tutored and that he could not identify any 

arms holders. He denied the suggestion that there was no 

connection of BDR carnage with the demands of BDR 

personnel. On 25.02.2009 at about 11.00 A.M. he went to his 

residence. He denied the suggestion that he had his 
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participation to the BDR carnage and that he deposed falsely. 

He did know whether DAD Touhid and DAD Nasir went to 

office of Prime Minister at the instance of Prime Minister.  

P.W. 33 Lt. Col. Md Riazul Karim deposed that he had 

his posting at BDR Headquarter. On the date of occurrence, at 

6.00 A.M. he was on duty at central quarter guard. At 8.50 

A.M. he was in the room of duty officer. Peeping outside 

through door, he came to see 20/25 BDR personnel. Their 

movement being suspected he stepped forward and challenged 

them and asked quarterguard commander how they appeared 

thereat. The BDr personnel instantly called him in bad name 

‘L¥š¡l h¡µQ¡, öu¡‡ii h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡L 

¢Lm O¤¢o m¡¢b j¡®l’ him. He found ‘A ¿̄Mv‡ii MvW©Mb `vwo‡q Av‡QÕ. They 

tied him with rope and chained his leg and hand together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms, ammunitions therefore. At that time Habilder 
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Shahjahan was the guard commander. BDR personnel asked 

others “A¯¿ wb‡q g¨vMvwR‡b hvI, ¸wj bvIÕ. At 9.00 P.M. on 

25.02.2009 BDR personnel with arms appearing at the door 

shouted ‘L¥š¡l h¡µQ¡®L ®hl Ll, hË¡n g¡u¡l Llz’ They took him in 

another room where he found some women and children. He 

begged them for his life. He passed the whole night there. The 

BDR personnel were with bullet proof jacket. On 26.02.2009 at 

about 4.30 M.P. Reza appeared at quarter guard. He disclosed 

that he had a talk with new DG Touhid, for taking out the 

officers therefrom.  

In cross-examination on behalf of the condemner 

/appellant DAD Touhid, he stated that Major Kazi Hafizur 

Rahman is found present in the Court. He joined in Peelkhana 

on 31.01.2009 and on that day he joined in EME Section. On 

the night following the day 24.02.2009 Maj. Rafiq was on duty 

at central quarter guard. He cannot say who was on duty at day 

time on 24.02.2009. He had paper that he was on duty at quarter 

guard at about 9.00 A.M on 25.02.2009. He was taken in the 

room of duty officer. At 8.50 A.M. he was in the room. He 

cannot say whether DG and DDG passed over the way. He was 
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left on the cot being folded his hands and legs together and kept 

under lock and key. No BDR personnel were with him. 

.............................................. M.P. Reza did not show any paper 

regarding appointment of Touhid as DG. Golam Reza did not 

tell him of Touhid as new DG. He told it addressing the BDR 

personnel. He denied the suggestion that he deposed falsely 

against Touhid.  

P.W.48 Maj. Istiak Ahmed Khan deposed that in the year 

2008 he had his involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 

Battalion. On 25.02.2009 at about 9.00 A.M. he was in Darber 

Hall. Darber started at 9.00 A.M. At 9.30 A.M. some BDR 

personnel came near to DG. Among the BDR personnel Sepoy 

Moyeen pointed arms to DG. Sepoy Kajal was behind him. 

Army officers disarmed Moyeen. Kajal ran away. He heard two 

round firing. BDR personnel came out from Darber Hall. At 

one stage, he also came out from Darber and was running 

towards west. In the long run he came out from Peelkhana on 

26.02.2009 at about 4.30 P.M. Through media he came to know 

that at the leadership of the condemner/appellant DAD 

Touhid 14 members of delegation went to Prime Minister but 
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they concealed the BDR carnage. The 14 member delegate, all 

were planner to the killings in Peelkhana.  

In cross-examination on behalf of DAD Touhid, he stated 

that in his contingent there were about 90/100 soldiers. He 

deposed before on I.O. on 26.03.2009. I.O. read over his 

statement before him.  

P.W.56 Md. Rezaul Karim deposed that he attended 

Darbar on 25.02.2009 at 8.45 A.M. While D.G. was delivering 

statement on ‘Wvj fvZ Kg©m~Px, G“xov BZ¨vw`’ a Sepoy named 

Moyeen pointed arms on D.G. There happened a hue and cry. 

At one time he came out in the field from Darbar and heard 

firing............................................ Afterwards from electronic 

and printing media he came to know that under leadership of 

DAD Touhid and DAD Rahim a 14 member delegation went to 

the Prime Minister and placed their demands but they concealed 

the occurrence of killings in Peelkhana. Under the leadership of 

the condemner/appellant DAD Touhid the BDR personnel 

committed killings and atrocities in Peelkhana with Pre-plan. 

 In cross-examination on behalf of the condemner-

appellant DAD Touhid, he stated that he did not see to gunshot 
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Maj. Mosharaf. On 25.02.2009 he had no attachment with any 

battalion. He was not personally aware of pre-plan of DAD 

Touhid. He came to know from printing and electronic media 

specially T.V and printing media. He denied the suggestion that 

he did not see any occurrence.  

P.W.73 Col. Yesmin deposed that she joined in BDR 

hospital on 01.03.2005 as pathologist. On 25.02.2009 she 

attended Darbar at 9.00 A.M. along with her colleagues Maj. 

Rokshana, Maj Farjana, Lt. Col. Lutfur, Maj. Anney and Dr. 

Majahar. Darbar started at 9.00 A.M. During the course of 

Darbar at about 9.30 A.M. a Sepoy came up on the stage with 

Rifle and pointed arms on D.G. At that moment all officers in 

front line stood up and began to come out. She also tried to 

come out but on request she along with Maj. Farjana and Maj. 

Rokshana came back.  There happened terrible firing outside 

Darbar. She saw the BDR person who pointed arms on D.G. 

lying on the stage. He was Moyeen of 13 Battalion. .............. 

...................................................................... 

On 26.02.2009, after Prime Minister’s address to the 

Nation at 3 P.M. the situation became cool down. She came out 
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trhough gate No. 1 and went to the residence of a relative of 

Maj. Farjana and on the following night she reached at her 

residence. 

Later on, she came to know that killing, plundering, 

torching, all atrocities occured in Peelkhana under the 

leadership of the condemner/appellant DAD Touhid. 

In cross-examination on behalf of the condemner/ 

appellant she stated that after the occurrence she joined in her 

duty on 02.03.2009 and served there till 24.03.2009. She came 

to know that Abdul Kahar Akanda was entrusted with the 

investigation of the case. She came out from Peelkhana on 

26.02.2009. On the night following the day 26.02.2009 she 

talked before media. She could not refer the name of any one 

for the cause of physical and mental exertion. She did not see 

DAD Touhid as rebellion in Peelkhana and also in plundering 

and torching but she heard of that. She also did not know what 

was the discussion with the Prime Minister of delegate 

members under leadership of DAD Touhid. She denied the 

suggestion that she deposed against Touhid merely on 

presumption. 
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P.W. 77 Maj. Rokshana Khanam deposed that she joined 

in BDR hospital as pathalogist on 03.09.2007. On 25.02.2009 

she attended Darbar. At 9.30 a Sepoy Moyeen entered in to 

Darbar with arms. Sepoy Kajal followed him, Officers 

disarmed Moyeen. BDR persons stood up and took step to run 

way.  ...........................................................  

However she came out form Peelkhana at 5 p.m. and 

took shelter in the residance of a relative of Maj. Farjana. From 

printing and electonic Media she came to know that the BDR 

personnel killed 57 army officers. The atrocities occured under 

the leadrship of the condemner/ appellant DAD Touhid, 

DAD Nasir, DAD Rahim and DAD Jalil. A 14 mambers 

delegation under the leadership of Touhid met with Prime 

Minister but they concealed the occurrence. They all had 

inplication in the killings. 

In cross-examination on behalf on DAD Touhid, she 

denied the suggestion that the allegation agaist Touhid was 

baseless. She did not retain the record of discussion of DAD 

Touhid with Prime Minister. She denied the suggestion that she 

deposed against the condemner/appellant falsely  



 

 

348 

P.W. 102 Havilder Jamal Uddin deposed that having 

heard firing sound on 25.02.2009 every one came out from 

Darber. He also came out and took shelter in the residence of 

Sepoy Delowar. ................................................................. On 

04.10.2009 he was shown a video footage wherefrom he 

identified 75768 Sepoy Moynul, the condemner/ appellant 

DAD Touhid, 74492 Sepoy Riad with arms to move all around 

by vehicle. He identified the photos, the material exhibit XX.  

In cross-examination on behalf of DAD Touhid, he stated 

that he did not see anybody either injured or dead. He neither 

took any photo by himself nor was it taken in his presence. He 

was not shown any negative of the photos. He cannot say from 

which studio the photos were developed. He denied the 

suggestion that the footage were subsequently assembled for 

the purpose of the case.  

P.W.105 Maj. Syed Md. Yousuf Iqbal deposed that on 

16.02.2009 he came at Peelkhana. He was entrusted to 

distribute invitation cards to V.I.P’s. Lt. Col. Saiful instructed 

him to come at his office by 8.30 on 25.02.2009. After arrival at 

office he was asked to make a list of the V.I.Ps. At 9.30 his 
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younger brother Maj. Iqbal mobiled him (01715105607) and 

informed him of firing in the Darber Hall and firing on DG. 

......................................... From different media he came to 

know that under the leadership of the condemner/ appellant 

DAD Touhid and DAD Rahim some BDR personnel killed 

army officers including DG and caused disappearance of the 

dead bodies by setting fire.  

In cross-examination on behalf of DAD Touhid, he stated 

that he deposed before the I.O. He did not depose before I.O. 

the name of the Media.  He denied the suggestion that his 

knowledge as implication of the condemner/ appellant is 

baseless.  

P.W. 106 Maj. Md. Nazmul Azad deposed that on 

25.02.009 being attached with 44 Battalion he appeared in the 

Darber Hall before 9.00 A.M.. At about 9.30 A.M. Sepoy 

Moyeen of 13 Battalion pointed arms on DG. DDG along with 

others disarmed him. At that moment all BDR personnel stood 

up and left Darber. ........................................................... On the 

following night, he came to know of the mesacare in Peelkhana 

through Media and also came to know that under the leadership 
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of the condemner/ appellant DAD Touhid and DAD Rahim a 

group of BDR personnel went o the office of Prime Minister 

and participated in a meeting but they concealed of the killings 

in Peelkhana.  

In cross-examination on behalf of DAD Touhid, he 

denied the suggestion that he did not depose before the I.O. on 

22.03.2009 but 12.03.2009. He did not hear of general mercy 

by the Prime Minister. By 10 to 11 A.M. he left Peelkhana. He 

did not report to any police station. After recording his 

statement I.O. read it over to him. He did not refer the name of 

specific media in his statement. He denied the suggestion that 

he falsely implicated DAD Touhid.  

P.W.110 Col. Dr. Mr. Abdur Razzak deposed that from 

01.10.2006 to 31.07.2010 he had his posting as Medicine 

Specialist in BDR hospital. On 25.02.2009 at about 8.30 A.M. 

he went to Darber. D.G. attended Darber after 9.00 A.M. An 

armed BDR person pointed arms towards DG. He came out 

from Darber through window to the south-west corner of 

Darber and afterwards reached near to Primary School and 
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there he got the ambulance of the hospital and therefrom by the 

ambulance he came to the BDR hospital.  .......................... 

.......................................................... On 26.02.2009, at noon 

there was announcement for surrendering of arms. At that time 

he came to know that the condemner/ appellant DAD Touhid 

has been declared as new DG of BDR and for that reason BDR 

personnel were expressing their joy with blank fire. 

..................................... On the following day through printing 

and electronic media he came to know that on 25.02.2009 under 

the leadership of the condemner/ appellant DAD Touhid, DAD 

Jalil, DAD Rahim, Sepoy Salim Reza, Sepoy Moniruzzaman 

and some others, a 14 member delegation met with the Prime 

Minister but they concealed mass killing of 74 persons 

including 57 army officers.  

 In cross-examination of behalf of DAD Touhid, he 

stated that from on 01.10.2006 to 31.07.2010 he had been in 

Peelkhana. His residence was also in Peelkhana. He had no 

knowledge of leaflet. He cannot say whether DAD Touhid was 

forcibly taken to the office of the Prime Minister. He denied the 
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suggestion that he deposed falsely. He denied the suggestion 

that DAD Touhid was not aware of the revolt.  

P.W.111 Lt. Col. Md. Akramuzzaman deposed that on 

25.02.2009 at 9.00 A.M. he went to Darber. At about 9.30 A.M. 

Sepoy Kajal and Moyeen entered into Darber with arms and 

pointed arms towards DG. At that moment he heard firing. He 

also came out from Darber and on his way to Battalion a soldier 

put off his rank and badge......................................... 

Afterwards, he came to know that at the leadership of the 

condemner/ appellant DAD Touhid, DAD Rahim, Surgeon 

Rafiq, Sepoy Monir, Sepoy Salim Reza and some others, a 14 

member delegation went to the office of Prime Minister but 

they concealed the fact of massacre in Peelkhana. The above 

rebellions made a plan and executed the massacre in Peelkhana.  

In cross-examination on behalf of the condemner/ 

appellant DAD Touhid, he stated that he joined in Peelkhana on 

15.02.2009. To his view massacre could not be held without 

any pre-plan. He cannot say whether there was intelligence 

agency in Peelkhana. There is a RSU unit in Peelkhana. He 

cannot say whether RSU was aware of the pre-plan of the 
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occurrence happened in Peelkhana.  He denied the suggestion 

that the accused had no implication with the pre-plan of the 

occurrence. He denied the suggestion that on the date of 

occurrence DAD Touhid was confined with Lt. Col. 

Kamruzzaman in a bath room. He denied the suggestion that 

DAD Rahim and DAD Touhid were taken away forcibly and 

that he deposed falsely.  

P.W.154 Maj. Jayedee Ahsan Habib deposed that prior to 

the occurrence he had his posting in 40 Rifle Battalion, 

Dinajpur. He came at Peelkhana on 16.02.2009 and on the date 

of occurrence i.e. on 25.02.2009 he was in 

Darbar........................................ M.P. Reza rescued him and 

took him at gate No.4 and he went out through gate No.4. Later 

on, he came to know that at the leadership of the condemner/ 

appellant DAD Touhid, DAD Nasir, DAD Rahim, DAD Jalil, 

Habilder Rafiq a 14 members delegation went to Prime 

Minister’s Office. They placed their demands but concealed the 

killings of 74 persons including 57 army officers.  He identified 

his recovered mobile exhibit LV.  
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In cross-examination on behalf of the condemner/ 

appellant DAD Touhid, he stated that on 16.02.2009 he joined in 

Peelkhana. He attended Darber in order to receive prize. He went 

to Darber at 7.45 A.M. It was scheduled at 8.00 A.M. but 

afterwards it shifted to 9.00 A.M. He stayed there. He deposed 

before the I.O. on 22.03.2009. He cannot say the exact time 

when violence took place in Darber. He remained in Darber till 

10.20/10.22 hours. Till then DG was alive. ......................... 

He talked with media. At the time of interview before media he 

did not name of the accused. Daily Star and Protham Alo also 

took his interview. He had no personal familiarity with the 

accused. He did not go to the police station or to the Court. He 

denied the suggestion that he did not hear anything what was the 

talk of the delegation headed by the DAD Touhid with Prime 

Minister. He came to know from Media. He cannot remember 

the name of printing media. He denied the suggestion that he 

made fictitious statement against DAD Touhid and Nasir and 

that in order to get some benefit he deposed falsely against him. 

P.Ws. 288 Vice Admiral Jahir Uddin Ahmed deposed 

that he had been performing as Neval Chief since 29.01.2009. 
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On 25.02.2009 at about 10 A.M he got information of disorder 

in BDR from his Director Intelligence and he was required to 

attend to the office of Prime Minsiter. Afterwards he went to 

the office of Prime Minister at Jamuna. There he happened to 

meet with Army Chief, Air Chief and Security Adviser of the 

Prime Minister Major General (Rtd.) Tareq Ahmed 

Chowdhury. Prime Minister was on meeting with others. After 

an hour Prime Minister came down and held meetting with 

them. During the course of discussion Prime Minister went 

upward. After a while she came down and informed that some 

BDR rebellions have reached at Jamuna. Consequently a 

delegate of about 12/14 BDR rebellions headed by the 

condemner/ appellant DAD Touhid together with DAD 

Nasir, DAD Jalil, DAD Rahim, Havilder Rafiq, Sepoy Salim 

Reza, Nasim, Lance Naik Moniruzzaman took seat with the 

Prime Minister for discussion. After one and half hours they 

joined there. Most of the BDR rebellions were tendered aged 

and were talking loudly with the Prime Minister. At the query 

of the Prime Minister they replied all army officers in BDR 

were in safe. Prime Minister asked them to surrender 
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immediately otherwise sever action be taken by three forces- 

Army, Air and Naval.  BDR rebellions agreed to surrender on 

oral hope of General Mercy by the Prime Minister and the 

delegate thereafter left for Peelkhana. At the time of discussion 

BDR personnel outrightly denied of causalities they occurred in 

Peelkhana causing death of 57 army officers.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he deposed before I.O. on 14.03.2010. 

He did not get any information from any Minister or M.P. prior 

to his intelligent agency. Army and Air Chiefs went to Prime 

Minister’s Office ahead. Prime Minister was on meeting with 

the Cabinet Ministers. So they were waiting for an hour. After 

the meeting with the Cabinet Minister, Prime Minister held 

meeting with them. Prior to the meeting with the Cabinet 

Minister they had no talk with any member of the Cabinet. 

After Cabinet meeting they did not see State Minister Jahangir 

Kabir Nanak, Mirza Azam M.P. and Fazley Noor Tapas M.P. 

Prior to take seat with the Prime Minister they did not know 

that a delegate of BDR was coming at Jamuna. Army Chief 

informed the Prime Minister that  step was taken to fly over a 
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helicopter of Air force on Peelkhana and that he had talk with 

D.G. BDR and that he had instructed 46 infantry brigade to 

move towards Peelkhana. The delegate members of BDR 

arrived at Jamuna at 15.40 along with State Minsiter Jahangir 

Kabir Nanak, Mirza Azam M.P. and Fazley Noor Tapas M.P. 

He came to know that two soldiers of 46 infantry brigade 

sustained bullet injury at 11/12.00 hours on 25.02.2009. He also 

came to know while in the office of the Prime Minister at 

Jamuna that two dead bodies were recovered from sewerage 

line at Nababgonj. Their meeting with the Prime Minister 

started at about 2.15/2.30. In that meeting army chief Moin-U-

Ahmed informed them the recovery of two unidentified dead 

bodies. When Prime Minster was talking with the delegate 

members, they all – three chiefs were at outside. He did not 

send any group from his force on 25/26.02.2009. He denied the 

suggestion that since the condemner/appellant had no 

implication to the offence; he was allowed to leave Jamuna 

without any hindrance.  

P.W.301 Air Marshal Shah Md. Ziaur Rahman deposed 

that he performed as Chief of Air force from 08.04.2007 to 
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12.06.2012. On 25.02.2009 at about 9.30 Major Tarque 

Siddique, Security Adviser to the Prime Minister informed him 

of incident of disorder in Peelkhana and asked him whether any 

helicopter was available for flying. He replied in affirmative 

and sent two helicopters at 10.30 A.M. under wing commander 

Fakharuddin and Nabi. They informed him over radio of the 

rebellion activities of BDR personnel in Peelkhana. 

............................. Prime Minister held a meeting with them and 

talked with them how to settle or control the situation. They 

expressed their instant readiness to resolve the situation. During 

the course of discussion Prime Minister informed them of a 

delegate of BDR rebellions for discussion at about 3.45/4.00 

P.M. They came to know that some BDR personnel arrived at 

Jamuna. They, three Chiefs were called to seat together in a 

room. On entering into the room he came to see a delegate of 

12/14 members under the leadership of the condemner/ 

appellant DAD Touhid there. Among the delegate members- 

DAD Jalil, DAD Nasir, DAD Rahim, DAD Habib, Havilder 

Rafiq, Sepoy Salim Reza, Sepoy Monir, Sepoy Moniruzzaman 

along with others were present. He also found there agriculture 
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Minister Motia Chowdhury, Advocate Sahara Khatoon, Sheikh 

Selim M.P. , Jahangir Kabir M.P., Mirza Azam M.P. with the 

Prime Minister. The BDR personnel were found in excited 

mood and talking with hush language. Prime Minister asked 

them to surrender arms and release the army officers and their 

family members instantly, otherwise three Chiefs (pointing 

them) will advance for deterrent action. During the course of 

discussion delegate members did not disclose of any causalities 

they committed to the army officers.  

In cross-examination on behalf of the condemner 

/appellant he stated that he deposed before I.O. on 14.03.2010. 

He came to know of the occurrence at about 9.30 on 25.02.2009 

over telephone from Security Adviser of the Prime Minister 

.......................................................................... 

He went to the office of Prime Minister at 1.45 /2.00 P.M. Prior 

to the meeting with the Prime Minister he happened to meet 

with Army Chief Moin-U-Ahmed. But he did not tell him of 

recovery of dead body of Col. Mujib and Lt. Col. Enayet at 

2.00 P.M. Army chief reported in his report of sustaining bullet 

injury of two army officers at new market area at about 
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11.00/12.00 hours on 25.02.2009 but he did not disclose it to 

them while they were in the office of the Prime Minister at 

Jamuna. Prime Minister held meeting with them- three chiefs 

along with her Security Adviser exclusively. They were not 

given any list of the delegate members of the BDR rebellions. 

He denied the suggestion that he did not see the BDR person in 

excited mood and to talk in hush language before the Prime 

Minister and that he deposed falsely.  

P.W.313 Maj. General Miah Md. Joynal Abedin deposed 

that from 19.01.2009 to 27.11.2011 he was in charge of D.G., 

S.S.F. On 25.02.2009 he was in the office of the Prime Minister 

in routine briefing. At 9.35 A.M. he received message that 

firing occured in Darbar Hall when Darbar was going on. He 

reached to the residence of Prime Minister at Jamuna at 10.15 

A.M. Senior security officers were also coming at Jamuna. At 

3.45 P.M. he came to know that some BDR personnel have 

been taken in the main gate of Jamuna for discussion. He 

recorded their name in a white paper. There was no name plate 

with their uniform. He himself recorded their name as they 

named themselves. The BDR personnel whose name he 
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recorded were the condemner/ appellant DAD Touhid, DAD 

Rahim, DAD Habib, DAD Nasir, DAD Jalil, Havilder Rafiq, 

Havilder Sahid, Naik Salam, Naik Shafique, Sepoy Selim, 

Sepoy Rezwan and Sepoy Razzak. He identified the list of their 

name as exhibit-279. He deposed before the I.O. on 30.12.2009. 

I.O. seized from him a video disk. He identified disk as material 

exhibits- LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant he stated that at that time the residence and office of 

Prime Minister was at Jamuna. As D.G he had his office at 

Tejgaon. He can’t remember who was the duty officer at 

Jamuna on that day. He went to Jamuna to strengthen the 

security of Prime Minister. In the main gate members of S.B. 

were on duty but main security touch of the Prime Minister was 

with the S.S.F. The members of S.B. and D.G.F.I performed 

their duty through S.S.F.  Record was maintained for the visitor 

of the Prime Minister’s residence but it was destroyed after 

sometimes. On 25.02.2009 under the prevailing circumstances 

the name of the BDR personnel could not be recorded. Register 

was maintained by S.B. He remained at Jamuna till 3.45 P.M. 
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At that time he came to see three Army Chiefs, Minister and 

Head of the D.G.F.I. He recorded the name of the BDR 

personnel but did not record the object of their appearance. 

There is no date on the list and there is also no reference who 

brought them. The exhibit does not bear his signature but he 

himself scribed it. He denied the suggestion that the list was not 

recorded on 25.02.2009 and it was created afterwards. He 

denied the suggestion that the list was created afterwards.  

P.W.316 Nur Mohammad (I.G.P.) deposed that at the 

time of occurrence he was the Inspector General of Police. On 

25.02.2009 while he was in his office D.G. of RAB informed 

him of the occurrence of firing in BDR. He informed Home 

Minister. Home Minister directed him to take necessary steps. 

He directed DMP Commissioner to depute police force. Home 

Minister informed him of discussion of the Prime Minister with 

the Chiefs. He also came to know that State Minister Nanok 

and Whip Mirza Azam have been entrusted to settle the 

problem. He went to police control room at 10.30 and tried to 

know everything. Thereafter being instructed he went to 

Jamuna. At about 4.00 P.M. 12/14 BDR personnel with State 
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Minister Nanok and Whip Azam came at Jamuna. Among the 

BDR personnel, who came at Jamuna were the condemner/ 

appellant DAD Touhid, DAD Nasir, DAD Jalil, DAD Rahim, 

the condemner/appellant Sepoy Salim Reza and Monir. They 

came back at gate No.4 of Peelkhana from Jamuna.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he went to Jamuna at 4 P.M. He had talk 

with Home Minister at 10/10.15 A.M. Home Minister directed 

him to take necessary action. He did not make any operation in 

Peelkhana but deployed force. He had no talk with State 

Minister Nanak and Whip Mirja Azam. .......................... He did 

not know delegate members of  BDR who came at Jamuna from 

earlier. He had no talk or sitting with them. He denied the 

suggestion that he did not perform his duty properly. 

P.W.321 Mirza Azam (M.P) deposed that he was the 

M.P. and Whip of Parliament. On 25.02.2009 at morning he got 

information of the occurrence in Peelkhana from State Minister 

Jahangir Kabir Nanok. Afterwards he went to Jamuna and came 

to see there Senior Ministers and leaders of Awamileague along 

with Jahangir Kabir Nanok. .............................. At about 
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1.30/2.00 P.M. Prime Minister asked him and Mr. Nanok to 

take step to settle the matter peacefully on discussion with the 

BDR personnel in Peelkhana. Accordingly they came out from 

Jamuna for BDR Head Quarter. ............................ They reached 

at Ambala Restaurant and found there media and police 

persons. By hand mike of Police they asked the BDR personnel 

to stop firing and invited them for discussion.  BDR personnel 

were making fire and talking of their demands. They politely 

asked them to sit for discussion. At one stage they aggred for 

discussion and invited them at BDR gate.  They proceeded 

towards BDR gate with white flag. When they reached at BDR 

gate, BDR personnel pointed arms towards them. They got 

afraid. They stood outside the gate. There were 1/1½ hundred 

BDR personnel inside the gate. They had arms in their hand and 

they were ‘Zv‡`i A‡b‡Ki gyL evav I nv‡Z A¯Î wQj|’ .................... At 

length they aggreed to sit with the Prime Minister for 

discussion. They informed it to the Prime Minister over phone. 

Accordingly a team consisting of 12/14 members went to 

Jamuna by their vehicles. Prime Minister asked them the cause 



 

 

365 

of firing and also asked them– “‡Kb ¸jv¸wj Ki‡Qv| wewWAvi Gi wWwR 

I †mbv Awdmvi I cwiev‡ii †jvK †Kgb Av‡Q|” 

In reply they answered - “mevB fvj Av‡Q I GK ms‡M Av‡Q|” 

At that time one BDR person stood up and expressed that they 

would not talk in presence of Army Officers and as such at the 

instruction of Prime Minister all officers of S.S.F went out. 

When BDR personnel introduced them before the Prime 

Minister he came to know DAD Touhid and DAD Rahim were 

leading the team. During the course of discussion they agreed to 

surrender and release the hostages. Prime Minister told them-   

“‡mbv Awdmvi I cwiev‡ii ¶wZ bv n‡j †Zvgv‡`i mvavib ¶gv Kiv n‡e|” 

Thereafter they dropped them in BDR gate and waited at 

Ambala restaurant. ............................................. At 12.00 on the 

night Home Minister, State Minister of Law, DMP 

Commissioner and I.GP entered into Peelkhana for rescuing the 

hostages. They came out at 3.00 A.M. with some army officers 

and informed them that BDR will surrender at morning. 

.......................... . 

In cross-examination on behalf of the condemner-

appellant DAD Touhid, he stated that he deposed before I.O. on 
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11.12.2009. I.O. read over his statement before him. 

............................. BDR personnel denied to entry their name in 

the register at gate of Jamuna. ......................... He had talk with 

DAD Touhid. He did not know DAD Touhid before going to 

Jamuna. At their request the delegate wilfully went to Jamuna. 

“Avgv‡`i Aby‡iv‡a Zv‡`i B”Qvq hgybvq hvq” He denied the suggestion 

that DAD Touhid went to Jamuna under his leadership and that 

DAD Touhid did not commit any occurrence and that DAD 

Touhid did not conceal anything from Prime Minister and that 

he deposed falsely.  

P.W.328 Md. Jahangir Kabir Nanok (State Minister) 

deposed that on 25.02.2009 at about 10.A.M. while he was on 

his way to Ministry he got information of firing in Peelkhana. 

He instantly informed the occurrence to Whip Mirza Azam, 

M.P. and requested him to come at Jamuna. Thereafter he went 

to Jamuna, the then residence of Prime Minister. There he 

found Cabinet Ministers and senior National leaders. At about 

1.00 A.M. Prime Minister directed him and Mirza Azam to 

move towards Peelkhana and to resolve the situation on 

discussion with the BDR personnel. They reached near at 
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Ambala sweet shop and heard thereform terrible firing. They 

happened to meet there DG of RAB, DGFI and Senior Police 

Officers. They took hand mike from police and declared Prime 

Minister’s instruction for settling the matter on discussion with 

the BDR. BDR personnel fired aiming them and called them by 

bad name. They advanced with white flag in hand. At one time 

they reached at gate No.4. BDR personnel raised allegation of 

misappropriation money from “Wvj fvZ Kg©m~Px”. BDR personnel 

raised their voice with their demands. However, at one stage 

they made-up a team of 12/14 members. They informed Prime 

Minister and at 4.00 P.M. took them to Prime Minister Office 

by their own vehicles. They were taken in a room at Jamuna. 

Prime Minister instantly appeared in that room and directed 

them. “‡Zvgiv MÛ‡Mvj KiQ †Kb? ‡Zvgiv †Mvjv¸wj KiQ †Kb? DG Awdmvi 

I cwievi eM© †Kgb Av‡Q? ZLb GK‡hv‡M BDR iv e‡j Zviv fvj Av‡Q I 

cwievi wb‡q GK‡Î Av‡Q|” BDR personnel raised objection to talk 

before the members of Naval and Army Members. Prime 

Minister asked army officers to go out. Thereafter under the 

leadership of condemner/ appellant DAD Touhid and DAD 

Rahim 5/6 BDR personnel talked with Prime Minister.They 
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pressed their demands before the Prime Minister and affirmed 

the Prime Minister to release the hostages. They also raised 

their General Marcy. In reply Prime Minister told “†Zvgiv Kv‡iv 

¶wZ bv Ki‡j mvavib ¶gv Kiv n‡e|” At 6.30  P.M. they came back 

with the team. They left for Peelkhana with the delegate 

members. They waited at Ambala sweet for 1/1½ hours. After a 

while Home Minister and State Minister of Law appeared at 

Ambala and they entered into Peelkhana at 2.00 A.M. They 

came out with a few numbers of people. On the following day 

on 26.02.2009 at 8.00 A.M. he along with Whip Mirza Azama 

appeared at Ambala sweet shop. ....................... 

 In cross-examination on behalf of the condemner-

appellant DAD Touhid, he stated that he can’t remember who 

informed him of the occurrence and whom he informed of the 

occurrence excepting Azam. He did not go to the Peelkhana 

before going to Prime Minister’s Office. Prime Minister asked 

them to move for Peelkhana at 1.00/1.30 P.M. He can’t say 

whether any Army officer raised any complain against DAD 

Touhid. He denied the suggestion that DAD Touhid told him of 

his confinement along with Lt. Col. Kamruzzaman in a bath 
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room. He denied the suggestion that DAD Touhid did not know 

anything of the occurrence and that he had no implication with 

the occurrence that happened in Peelkhana and that DAD 

Touhid did not lead the delegate and that he deposed falsely 

against him.  

P.W.331 Hasan Mahmud Khandaker (I.G.P) deposed that 

at the time of occurrence he was D.G. of RAB. On 25.02.2009 

at about 9.30 A.M. he was  on his way to Police Head Quarter 

and therefrom he got information of the occurrence in Darbar 

hall from Lt. Col. Shamsuzzaman commandant, RAB -2 and he 

instructed him to take necessary steps and informed of the 

occurrence to I.G.P. ................. At 4.00 P.M. he along with 

I.G.P. went to the residence of Prime Minister at Jamuna. 

Under the leadership of DAD Touhid 12/14 rebellions came at 

Jamuna and after discussion they left Jamuna. He came to know 

that there was discussion and it was settled to surrender. 

Afterwards he along with I.G.P went to Peelkhana. They 

reached at gate No.4 adjacent to hotel Ambala and observed the 

situation therefrom. ......................... On 26.02.2009 at 4.00 

A.M. Home Minister, State Minister of Law, I.G.P came out on 
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recovery of some persons along with the daughter of I.G.P. At 

that time, the rebellions identified DAD Touhid as D.G. of 

BDR. DAD Touhid was also found to display his leadership. 

.................................................... 

In cross-examination on behalf of DAD Touhid he stated 

that he had no discussion with the investigation officer prior to 

making statement before him. He remained in Police Head 

Quarter till 4.30 P.M. He did not lodge any G.D on the 

occurrence and also can’t say whether any G.D was lodged on 

behalf of RAB. ............................ He had no discussion with the 

rebellions. The rebellions did not tell him what was discussed 

with the Prime Minister. He did not collect the particulars of 

12/ 14 rebellions. He did not know DAD Touhid and his 

identity number. The rebellions identified DAD Touhid as D.G 

of BDR. He denied the suggestion that he deposed falsely 

against DAD Touhid.  

P.W.334 AKM Emdadul Haque is the recording 

Magistrate of the confessional statement of the 

condemner/appellant. He deposed that on 06.06.2009 he 

recorded the statement of the condemner/appellant under 
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Section 164 of the Code of Criminal Procedure. He exhibited 

the statement as exhibit 417 and his signature exhibit 417/1 

series.  

In cross-examination on behalf of the condemner/ 

appellant he stated that the accused was given three hours for 

reflection. There is no reference where the accused was kept. 

He denied the suggestion that the accused was not given 

sufficient time for refelectiion and that he was kept under his 

control. The accused was taken on remand for seven days. He 

denied the suggestion that the accused did not make his 

statement voluntarily and that his statement was not recorded in 

compliance with the provisions of law.  

P.W.345 Sheikh Fazlul Karim Selim M.P. deposed that 

on 13.02.2009 local people met him in his residence. 6/7 

persons identified them as BDR personnel. They disclosed their 

identify as DAD Jalil, DAD Habib, Sepoy Selim, Sepoy 

Moyeen, Sepoy Tareq and Ayub. They wanted to tell him of 

their demands. He suggested them to place their demands 

before Ministry of Home. They told of their ration, vehicle, 
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leave, going to Mission etc. He asked them to place it in black 

and white. Afterwards they went away. …………… 

No cross-examination was made on behalf of the 

condemner /appellant.  

P.W.368 Quamrul Islam (State Minister of Law, Justice 

and Parliamentary affairs) deposed that on 25.02.2009 he was at 

his residence.  On his way to his office at Secretariat at about 

10.00 A.M. he was informed over mobile of firing in 

Peelkhana. At 2.30 /3.00 P.M. he went to the residence of 

Prime Minister at Jamuna. There he found three Army Chiefs. 

After a while he went to Parliament. At evening he came to 

know of discussion of BDR personnel with Home Minister, 

LGED Minister and Whip Mirza Azam at Ambala restaurant. 

He reached there without any delay.  He came to see there 

10/15 BDR personnel under the leadership of DAD Touhid on 

discussion. He also joined in the discussion. BDR personnel 

talk of their demands. ..................................... At 12.00 on the 

night BDR personnel agreed to surrender before the Home 

Minister. Home Minister with the consent of Prime Minister 

entered into Peelkhana. He accompained Home Minister along 
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with I.G.P. They discussed with the rebellions and tried to cool 

down them. At one time, they were taken in front of kote. The 

rebellions surrender 20/25 arms only but of about D.G. and 

other officers they remained silent. DAD Touhid consulted 

other BDR personnel and informed them that they will 

surrender arms at following morning. They requested them to 

take them to army officers but they remained silent. BDR 

personnel took them to some Quarters wherefrom they rescued 

10/12 persons. They also rescued the daughter of I.G.P. from 

officers’ mess. One woman refused to come out excepting her 

husband. At 4.00 A.M. they came back to Jamuna and informed 

Prime Minister. On 26.02.2009 at 11.00 A.M. he came back to 

hotel Ambala once again. At that time DAD Touhid –“AvZ¥mgc©b 

bv K‡i eviei MZ Zvwi‡Li gZ wfZ‡i hvZvqvZ K‡ib| we‡Kj 5 Uvq wewWAviiv 

Avgv‡`i wfZ‡i †h‡Z w`‡Z I AvZ¥mgc©‡b ivwR nq| Avgiv wfZ‡i hvB Zviv 

AvZ¥mgc©b K‡i| 2 w`‡b Zv‡`i g‡b nq Kgc‡¶ 50 R‡bi AwaK Awdmvi‡K 

Zviv nZ¨v K‡i‡Q|” 

In cross-examination on behalf the condemner-appellant 

DAD Touhid, he stated that he deposed before the investigation 

officer on 12.12.2009. He went to Jamuna at 12.30 P.M. at his 
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own accord. He was not present at the time of discussion with 

the Prime Minister. He joined parliament at evening session. He 

can’t say whether there was any discussion in the Parliament on 

that day on the occurrence in Peelkhana. He had no direction 

from the government to attend at Ambala. He did not know 

DAD Touhid from earlier. There was T.V Camera at gate No.4. 

......................................... He can’t remember whether he 

deposed before I.O. that discussion was held under the 

leadership of DAD Touhid and that whether DAD Touhid was 

present at the time of surrender of arms. He denied the 

suggestion that he deposed against DAD Touhid as being 

tutored.  

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 she 

tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 

with her roughly and threatened her. Later on, she rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 
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personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. .............................................. She along with her 

children were taken into quarter guard. On the way she came to 

see ferocious appearance of BDR personnel. On her way to 

quarter quard Sepoy Masum, Rian, Rafiqul, Moshiur, Jabed, 

Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan Chakma 

assaulted her and the members of her family. Sepoy Hasan, 

Ripon, Hussain, Javed, Raju were in quarterguard. Sepoy Jillur, 

Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, Signal 

Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, Cook 

Kowser, the condemner/ appellant DAD Sayed Touhidul Alam 

all were in front of the quarterguard. They assaulted and called 

them by bad name. On 26.02.2009 at about 4.00 P.M.  the 

condemner/appellant DAD Touhid told that they would be lined 

up and killed together. On 26.02.2009 at evening they were 

taken out from quarterguard.  

In cross-examination on behalf of DAD Touhid, she stated 

that I.O read over her statement to her. She denied the 
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suggestion that she did not depose before the I.O. that Jillur, Zia, 

Soikat, Zakir, Nur Hossain, Sayed, Delowar, Ekramul Kamal, 

Motiur, the condemner/ appellant DAD Touhid were in front of 

quarterguard and that they assaulted her and called her by bad 

name. She further denied the suggestion that on 26.02.2009 

DAD Touhid did not tell her that they would be taken in line and 

put to death. She denied the suggestion that DAD Touhid was 

not present at quarterguard.  

P.W.432 Alhaj Md. Iqbal Khan deposed that on 

25.02.2009 he was in the office of Ambala, adjacent to gate No.4 

of Peelkhana. At about 9.30 A.M. he heard firing from inside of 

BDR Head Quarter. From the roof of the building and corridor 

he came to see BDR personnel making patrol duty having ‘f¢YÊ’ 

on their head. Afterwards he also viewed helicopter and smoke 

above Peelkhana. At noon he also found M.P. Tapash, Jahangir 

Nanok, Mirja Azam at Road No.2 along with some police 

officers. The leaders were addressing BDR personnel though 

mike to keep quite. Inspector General of Police, Home Mnister, 

Police Commissioner, Agriculture Minister and some M.Ps. also 

came there. From the reception point of the hotel they requested 
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through mike to keep peace. At 3.00 P.M. the 

condemner/appellant DAD Touhid, DAD Jalil, DAD Habib, 

DAD Nasir and BDR A. Rahim came at reception point of the 

hotel. They were accompanied by 10/12 BDR personnel and 

talked with the leaders. At 4.00 P.M. they went to the office of 

Prime Minister at Jamuna and thereafter BDR person came back. 

BDR personnel were passing time although they committed that 

they would stop killing but in fact, they did not stop killing. 

They talked whole over the night following the day 25.02.2009. 

.................................. The political leaderships requested BDR 

persons to stop firing and to surrender arms. Abdul Jalil asked 

the condemner/appellant DAD Touhid to surrender arms; 

otherwise Government will take necessary steps. Afterwards, at 

the departure of the condemner/appellant DAD Touhid there 

held firing inside Peelkhana. He came to know that BDR 

revolted for the cause of the demands over ‘X¡m i¡a LjÑp§Q£’. Later 

on, he came to know from printing and electronic media mass 

killing and looting inside Peelkhana. 

In cross-examination on behalf of DAD Touhid, he stated 

that he hailed from Bikrampur. He used to live in 
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Mohammadpur with his family members. ............................ He 

denied the suggestion that DAD Touhid, Nasir, Habib were not 

taken in Ambala at 3.00 P.M. on 25.02.2009. The leaders of 

Awami League came there on 25.02.2009. At the instruction of 

political leaders and officers, DAD’s and BDR personnel went to 

Jamuna. He did not know the accused earlier. He denied the 

suggestion that he deposed the name of 3 DAD’s as being 

tutored. He did not give any interview to the reporters. He is a 

Freedom fighter but he does not do any politics. He denied the 

suggestion that he provided shelter to the miscreants and helped 

them to slip   away.  

P.W.433  Md. Azizur Rahman deposed that he was the 

G.M. of Ambala group. On 25.02.2009 he was in his office. At 

about 9.30 he heard firing inside BDR. At 3.00 P.M. the 

condemner/ appellant DAD Touhid, DAD Nasir, DAD Habib, 

DAD Rahim and some other 10/12 BDR personnel came at hotel 

and talked with MPs and Ministers. At 4.00 P.M. they all 

together went to the office of Prime Minister.  

In cross-examination on behalf of DAD Touhid, he stated 

that although he left at 5.00 P.M. but the owner of the hotel 
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remained there. On 26.02.2009 there was no guest in the hotel 

and no shops remained open. He did not make any interview 

with media. On 25.02.2009 there were 15 staff and two guards in 

the hotel. They remained on duty after the occurrence. Police did 

not seize hotel register and recovered any alamats therefrom. He 

deposed before the I.O. that the accused came in the hotel at 

afternoon. He did not know the accused earlier. He denied the 

suggestion that the accused did not meet with Minister and M.Ps 

thereat. He denied the suggestion that some miscreants took 

shelter in the hotel and they committed carnage in Peelkhana and 

that he deposed falsely.  

P.W. 464 Md. Shahnewaz Kabir deposed that on 

25.02.2009 he was in signal sector as trainer. At about 9.30 A.M. 

he heard firing from Darber. He remained in the class with the 

trainees. ................................. He came out from the class and 

took shelter on the 4th floor of the Barak. From video footage he 

identified Salauddin with the condemner/appellant DAD Touhid. 

Salauddin also accompanied the condemner/appellant DAD 

Touhid to the office of the Prime Minister. On 26.02.2009 he left 
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Peelkhana. He identified a picture of Salauddin material exhibit 

XVII and his signature exhibit XVIIA. 

No cross- examination was made on behalf of the 

condemner/appellant.  

P.W.470 Havilder Md. Momtaz Uddin deposed that on 

25-26 Feb, 2009 he was in Peelkhana. On 07.03.2011 from video 

footage, he identified JCO 5464 NSub Kadir, 61982 Rezaul 

Karim. They went to Jamuna in a group meeting. From that 

group he also identified the condemner/ appellant DAD 

Touhid, DAD Nasir, DAD Rahim and 62742 Sepoy Kalam 

Azad.  

In cross-examination on behalf of DAD Touhid and Nasir, 

he stated that in the picture there is the presence of Mr. Nanok 

and Mr. Mirza Azam and some others. He denied the suggestion 

that picture was not of the occurrence.  

P.W.475 Havilder Md. Ramjan Ali deposed that he 

identified RDO-105 DAD Touhid from video footage shown 

him on 14.09.2009. He identified the picture of DAD Touhid, 

exhibit CXXXIX and his signature exhibit CXXXIX-A. 
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In cross-examination, he stated that beside the picture of 

DAD Touhid there is a police officer with uniform and some 

other persons behind Touhid. The picture was taken in the office 

of Jamuna. 

P.W.509 Naik Md. Abdur Rahim deposed that he 

identified 105 DAD Touhid from video footage. He identified 

the still picture exhibit CLXXI.   

In cross-examination on behalf of the DAD Touhid, he 

stated that there is no reference of case number and signature of 

I.O. in the photo. He further deposed that there is no date under 

the signature. He can’t say wherefrom the video was collected. 

He denied the suggestion that he deposed falsely.  

P.W.513 Md. Shahinur Bari deposed that on 02.03.2009 

he had his posting at CID, Tejgaon. Under request of 

investigation officer Kahar Akanda, he seized different items 

from Peelkhana.............................. 

..................... On 21.05.2009 he seized a pistal cover from the 

residence of DAD Touhid. He identified the seizure list exhibit 

934 and his signature 934(1).  
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In cross-examination on behalf of DAD Touhid, he stated 

that DAD Touhid was not present at the time of seizing. The 

seized article was recovered from the residence. The residence 

was under the control of army.  

P.W. 575 Barrister Fajle-Nur Taposh deposed that he got 

nomination for election as Member of Parliament in 2008 from 

Awami League. He had his election campaign office at 

Dhanmondi, Road No. 32. During the time of election 

campaign some BDR personnel came to his office and they 

introduced him as voters of his area. They informed  of their 

demands and urged him to convey those  to ‘Rb‡bÎx †kL nvwmbv’. 

He further deposed that in mid December they further came to 

him and he informed them of conveying their demands to 

Sheikh Hasina.  

Having informed of the occurrence of firing in BDR he 

went to Jamuna at 11 A.M. There he found all anxious. Since 

Prime Minister was taking steps he waited thereat. While he 

was at Jamuna a delegate of 12/14 members of BDR personnel 

under the leadership of the condemner/ appellant Touhid 

reached at Jamuna with State Minister Jahangir Kabir Nanak 



 

 

383 

and Whip Mirja Azam. According to the desire of the BDR 

rebellions three Army Chiefs went out and he remaind with 

Prime Minister, State Minister Nanak, Mirja Azam, Mr. 

Taraque on discussion with the BDR rebellions. The rebellions- 

ÔDk„•Lj fv‡e Zv‡`i `vex `vIqv †ck K‡ib| Zviv Rvbvq ‡mbv evwnbxi Aax‡b 

PvKzix  Ki‡ebv| we,wm, Gm K¨vWv‡ii gZ Zv‡`i wbR¯̂ Awdmvi wb‡qvM w`‡Z 

n‡e| cywjk evwnbxi gZ wbR¯̂ AvBb Ki‡Z n‡e| Zv‡`i †ikb 100% `vex 

Rvbvq| wgk‡b cvVv‡bvi `vex mxgvš— fvZv e„w×i `vex Rvbvq|Õ (p-13303) 

Prime Minister asked them-‘ †Zvgiv wRw¤§‡`i gyw³`vI, A ¿̄ mgc©b Ki, 

myk„•Lj nI; Zvici †Zvgv‡`i `vex we‡ePbv Kiv n‡e| Thereafter they went 

away. He along with Home Minister, State Minister of Law 

came at gate No.4 at 8.00 P.M. for sarrendering arms. BDR 

personnel under the leadership of DAD Touhid entered into 

Peelkhana. Until their return they remained in hotel Ambala 

.................................... 

On the following date on 26/02/2009 at 12.00 noon they against 

took seat with BDR personnel under the leadership of DAD 

Touhid. They waraned them to surrender immediately. 

Otherwise army will invade in Peelkhana. At that time he came 
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to know from media that BDR personnel committed murders, 

torching and atrocites. 

In his cross-examination on behalf of the condemner 

/appellant DAD Touhid, he stated that BDR Headquarter is 

under electoral area, Dhaka-12. About 3/ 4 thousand voters 

were there in Peelkhana. He went to Hajaribag through 

Peelkhana. The BDR personnel came to his office in civil dress. 

He did not know their name. No leaflet was handed over to 

him. ............................................................ BDR personnel 

talked with Prime Minister. He did not know their name. He 

denied the suggestion that he did not deposed before I.O the 

entrance of BDR delegate under the leadership of Touhid and 

that the BDR personnel were wasting time. He did not happen 

to meet with DAD Touhid prior seeing him at Jumuna. He 

denied the suggestion that he deposed falsely agaist DAD 

Touhid. 

P.W.628 Col. Saidul Kabir deposed that he joined in 

Peelkhana in 2007 as Director (Admin) and he went to LPR on 

31.12.2008. He left his government quarter and alloted a 

government flat in Peelkhana temporarily. On 25.02.2009 at 
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about 9.20 while he was taking breakfast he heard of firing. 

After hearing 2/3 round live bullet firing he phoned Director of 

his previous office. He was informed by his P.A. Hannan that 

BDR personnel has revolted and they have broken down Kote. 

Hannan suggested him to run 

away..................................................................................... 

On 26.02.2009 at evening on his way out in front of DG’s 

residence he came to see the codemner/ appellant DAD Touhid 

at Jigatala BDR Gate. He was the Director of the codemner/ 

appellant DAD Touhid. DAD Touhid was a pioneer of the 

incident. Driver Moshiur advised him to address the codemner/ 

appellant DAD Touhid as DG. Driver dropped him at Jigatala 

gate. Afterwards they left BDR gate with his family members.  

In cross-examination on behalf of the condemner/ 

appellant he denied the suggestion that he has a pen drive in his 

hand. He denied the suggestion that he took it to record the 

activities of the Court. He further stated that his name is Saidul 

Kabir. He never disclosed him as Shahidul Kabir. He deposed 

before I.O. on 26.03.2010. I.O. read over his statement to him. 

He made statement in Lalbagh P.S. Case No.65 dated 
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28.02.2009. He denied the suggestion that there was no existence 

of the instant case before 26.03.2010. He denied the suggestion 

that he made statement under Section 161 of Code of Criminal 

Procedure as identified himself as Shahidul Kabir. At the time of 

making deposition on 26.03.2010 he was a retired officer. On 

25.02.2009 he was on LPR. He returned to army on 31.12.2008 

for a single day. He served in BDR from 2003 to 2008. He did 

not serve as sector commander since he was a full colonel. He 

denied the suggestion that he did not depose before I.O. what he 

deposed before the Court. He had no talk with DAD Touhid 

when he was coming out from BDR gate. He denied the 

suggestion that he did not depose before I.O. that DAD Touhid 

was the pioneer of the incident. He denied the suggestion that at 

that time DAD Touhid was not present at Jigatala gate. After 

coming out from Peelkhana he had talk with media and that was 

broad-casted in Printing and Electronic media. He denied the 

suggestion that he deposed falsely implicating DAD Touhid and 

Sepoy Masud. DAD Touhid himself did not expose before him 

as DG. Driver Moshiur told him of that.  
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P.W.634 Advocate Sahara Khatun, Home Minister 

deposed that at the time of occurrence she was the Home 

Minister. Occurrence took place on 25.02.2009. On that day at 

9.30 A.M. she was informed that in BDR Head Quarter there 

happened firing. She rushed to the office of Prime Minister at 

Jamuna and before reaching thereat she informed IGP Noor 

Mohammad, DMP Commissioner Naim, DG of RAB Khandaker 

Mahmud of the occurrence in the BDR Head Quarter and asked 

them to do the needful. In the Office of Prime Minister she came 

to see three Army Chiefs. She found Prime Minister anxious. 

Prime Minister asked them to deploy Army around the BDR 

Head Quarter. Army Chief informed Prime Minister that it 

would take two hours for deploying army. Prime Minister asked 

him to send helicopter. Thereafter helicopter moved over and 

around Peelkhana. She came to know that BDR personnel fired 

pointing helicopter. At about 10.30 to 11.00 A.M. leaders of the 

Awami-league and some other parties including Cabinet 

Ministers attended office of Prime Minister at Jamuna. Prime 

Minister discussed the matter with all. Prime Minister asked 

State Minister Jahangir Kabir Nanok and Whip Mirza Azam to 
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proceed towards BDR Sector Head Quarter and to resolve the 

problem on discussion with the BDR personnel. Accordingly 

Mirza Azam proceeded towards BDR Head Quarter and by 

using mike asked them and invited them to sit together on 

discussion. After sometimes BDR personnel sent a message to 

the Minister that they wanted to talk with Prime Minister under 

the leadership of DAD Touhid. Jahangir Kabir Nanok 

communicated the proposal to the Prime Minister and 

accordingly at the instruction of Prime Minister, a group of BDR 

personnel comprising 13/14 members under leadership of DAD 

Touhid appeared Prime Minister’s Office at Jamuna at about 

3.30 A.M. They talked with Prime Minister. At that time the 

codemner/ appellant DAD Touhid, DAD Rahim, DAD Nasir, 

DAD Jalil and Sepoy Salim and some others were present. Prime 

Minister asked them to surrender in no time and if they 

surrender, they would be given General Marcy. Prime Minister 

also asked them to release the army officers and their family 

members immediately and to surrender all of them instantly to 

have General Marcy. After that they reached at the gate of BDR 

Head quarter with the delegate members under leadership of 
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DAD Touhid along with State Minister Nanok and whip Mirja 

Ajam. Delegate uneder the leadership of DAD Touhid entered 

into Peelkhana and told him that they will be taken in after 

consulting the BDR personnel. They waited and later on 

informed that the BDR personnel do not agree to surrender. At 

one stage a group under DAD Touhid came there for discussion 

and they sat at Ambala on discussion. The agenda was- “AvUKK…Z 

Avwg© Awdmvi‡`i I Zv‡`i family †`i †Q‡o w`‡Z n‡e| mKj BDR †K 

surrender Ki‡Z n‡e; At 12 O’clock on the night she was taken in 

along with State Minister Kamrul. IGP Nur Mohammed. She 

adressed them-’’ we‡kl K‡i DAD †ZŠwn`‡K ewj Avgv‡`i‡K †Zvgiv 

A ¿̄Mv‡i wb‡q hvIqvi K_v wQj| A ¿̄ surrender Kivi Rb¨| †Zvgiv Avgv‡`i 

†Kv_vq wb‡q †M‡Qv? ZLb Zviv ej‡Z ïi“ Ki‡jv m¨vi Avgv‡`i wKQy K_v ejvi 

Av‡Q| H ¸‡jv ejvi Rb¨ Avcbv‡`i GLv‡b wb‡q G‡mwQ| Zv‡`i GKwU K_v, hw` 

Zviv surrender K‡i, Zvn‡j Army iv Zv‡`i‡K gvi‡e|.......................... 

GK ch©v‡q Avwg †i‡M hvB I ewj Avwg †Zvgv‡`i gš¿x wnmv‡e ejwQ †Zvgv‡`i gviv 

n‡e bv| cÖavb gš¿xi Kv‡Q hv e‡j G‡m‡Qv Zv Aek¨B i¶v Ki‡Z 

n‡e|...................................... Zviv Avgv‡`i A ¿̄vMv‡ii mvg‡b wb‡q 

hvq|........................................ G‡K G‡K A ¿̄ surrender ïi“ K‡i| ZLb 

cÖvq mÜ¨vi c‡ii NUbv| H mgq DAD †ZŠwn` Avgvi nv‡Z GK †MvQv Pvwe Zy‡j 
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†`q| H Pvwe cywjk Kwgkbv†ii nv‡Z w`‡q mewKQy ey‡S wb‡Z ewj|ÕÕ Later on 

she come to know that under the leadership of DAD Touhid 57 

army others, including D.G. wife of D.G. were killed and 

committed unexpressable attrocities.  

In cross-examination on behalf of condemner/ appellant 

she denied the suggestion that she did not deposed before I.O. 

that a group of rebellions came for discussion under the 

leadership of DAD Touhid and that the rebellions killed 74 

persons including 57 army officers under the leadership DAD 

Touhid and that they held meeting in hotel Ambala. At Jamuna 

Prime Minister asked of all army officers including D.G. She 

further stated that Prime Minister asked three army Chiefs to 

deploy army. On the night following the day 25.02.2009 when 

she entered into Peelkhana she asked the rebellions to take off  

all army officers but the rebellions without taking them to the 

army officers they informed her that they were in hospital and 

she will be taken in the following morning thereat. When she 

went before armoury she came to see some locks broken and 

some locks fastened. She denied the suggestion that the 

condemner/appellant DAD Touhid was compelled to go to the 
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office of Prime Minister at the threatening of his life by some 

armed rebellions and that the condemner/appellant did not make 

any interview before media coming out from Jamuna and that 

she deposed falsely against DAD Touhid. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the condemner/ 

appellant, he stated that he joined in police service on 

12.01.1973. He was given force retirement in 2002 and restored 

to service on 28.01.2009 in due course of law. At the time of 

investigation he had his posting in CID as ASP. He took the 

charge of investigation on 01.03.2009 and opened diary on that 

day. Till 01.03.2009 the case was under Lalbagh Police Station. 

He perused the record of previous I.O. The informant and 1st I.O. 

was Navojoty Khisha. He arrested 11 BDR personnel and one 

son of a BDR person under Section 54 of the Code of Criminal 

Procedure and sent them to Court on 27-28th Feb, 2009. The case 

was lodged on 28.02.2009. There was the reference of G.D.No. 

2145 dated 25.02.2009 in the FIR. He did not collect the copy of 

that G.D. On 27.02.2009 the Peelkhana was under the control of 

police and his associated organizations. Informant explained the 
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cause of delay in lodging FIR. G.D. was lodged on the instant 

occurrence. No detail information was there. At the time of 

occurrence there were 6906 BDR personnel in Peelkhana. Police 

took the charge of Peelkhana at 6.00 P.M. on 26.02.2009. He did 

not find out how many BDR personnel were there when police 

took charge. He also did not find out how many BDR personnel 

were there when he took charge of the investigation on 

01.03.2009. He also did not find out how many BDR persons 

joined at the instruction of the government. BDR personnel were 

under the control of D.C Ramna along with members of Army in 

BDR hospital. He can’t say under whose control they were kept 

thereafter. The area of Peelkhana is about 4 square kilometer. 

There are many establishments within it. He has drawn it’s 

sketch map (exhibit- 1145) in detail. He alone was the 

investigation officer but there were 51 officers to assist him. 

RAB was not entrusted with the investigation but they assisted 

him. Some of 161 statements were recorded by his associates. 

Additional IGP, CID appointed him as I.O. His associates were 

appointed in reference to order of CID office dated 02.03.2009. 

He denied the suggestion that the order of his associates was 
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illegal. There were five gates in Peelkhana, one gate remained 

close, the gate No.2. The gates have been shown in the sketch 

map. There was no glass gate. He did not draw the sketch map 

by himself. The sketch map was drawn by the drafts man. Drafts 

man Nuruzzaman was not an associate to investigation. There 

was index in support of sketch map. In the sketch map ‘Kha’ has 

been shown as Darbarhall. ‘Cha’ is pond and ‘Uma’ is field. 

Battalion Nos. 13, 24, 36, 44 have been shown sketch map. 

Battalion 13 has been identified by ‘Ha’; 36 by ‘Ba’ 24 by ‘Cha’ 

and ‘Sha’ and 44 by ‘Cha’ and ‘Ta’. 44 Battalion is to the north-

east from Darbar. 36 Battalion to the south-east from Darbar. On 

the way to 44 and 36 Battalions from Darbar there were number 

of establishments. To the east of 13 Battalion and between 13 

and 36 Battalions there were also some establishments. He did 

not take any measurement of distance of the Battalions from 

Darbar. The entire Peelkhana is sorounded by boundary wall. He 

did not record the height of the boundary wall. Some BDR 

personnel ran away crossing over the wall. He got 58 places in 

Peelkhana and 4 places at outside for the occurrence. There are 

two colleges and two schools. There is no reference of C.C. 
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camera in Darbar. He identified the stage in Darbar by     ‘Ka/1, 

Kha’, Kitchen by ‘Cha/Kha’, way to kitchen ‘Kha/Kha’. There 

are 7 gates for exit besides indoor gates. There was no security 

guard at Darbar gate. He can’t say whether there was phone 

connection in Darbar. He did not seize any utensils from kitchen. 

He denied the suggestion that there was no kitchen in Darbar. He 

prepared a seizure list of Darbar. He did not find any speech 

paper. He finds audio but did not find video. He visited Darbar 

on the night following the day 01.03.2009. He did not get 

information of taking away any alamat. CID took over the 

control of Darbar. Siddiqur Rahman recited the Holly Quran. His 

identity has not been referred in C.D. He could not examine him. 

He also did not examine mycrophone operator. In the seizure list 

there is no reference of ‘RyZvi wdZv’. He denied the suggestion that 

he did not prepare the sketch map and index properly. Lance 

Naik Kabir was the sound system operator. As many as 2483 

person attended Darbar. He did not get the list of the officers and 

BDR persons attended Darbar. He submitted charge-sheet 

against 850 accused and discharged 1504. He denied the 

suggestion that all were present at Darbar whom he discharged. 
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Among two schools one was Primary and the other K.G.  On 

25.02.2009 all educational institutions were closed. He can’t 

remember whether he examined the Principal of Munshi Abdur 

Rouf College. He found two kotes and two magazines. He did 

not find any C.C camera in kote and magazine. He ascertained 

what arms were in kote. There were SMG, LMG, Chinese-Rifle, 

Chinese -Stain-gun. 7.62 Rifle, RR Morter, Pistol etc. The body 

number and but number is recorded in the register of kote. In 

two kotes there were 6284 government arms and 16 public arms. 

He seized the register of kote but the entire register is not 

available before the Court. It was partially damaged. He denied 

the suggestion that the arms in the register and the arms used at 

the time of occurrence do not bear any consistence. He denied 

the suggestion that he did not seize any register and the register 

he seized is not kote register. During investigation 3763 arms 

were examined and fire caused by 2414 arms. Nobody deposed 

directly that DAD Touhid used arms. Medical test was done of 

BDR personnel to identify as to using arms. He got the list of 

BDR personnel whose body test was done but he did not seize 

that list. He visited the place of occurrence at several occasions. 
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He arrested many BDR personnel from Peelkhana. He can’t say 

whether they were on duty or on custody. He arrested them with 

the permission of the authority. He took step for recording 164 

statements of 559 accused among them he submitted C.S. 

against 490 accused and non-sent up 69 accused. Yousuf Ali 

made 164 statement and cited C.S. against him but he not sent up 

164 makers Zahidul, Shafiqul, Iqbal, Nizamul, Ali Akbor, 

Safiqur son of Chand Mia. For want of sufficient evidence he 

non-sent up them. He opened the CD on 14.02.2011. BGB head 

quarter sent a memo. 307/08/10/A dated 02.02.2011 affixed with 

12 pages Containing name of 51 BDR personnel. Among them 

he submitted C.S. against 26. He did not submit the list to the 

Court for re-investigations against them. Court allowed further 

investigation on 03.02.2011. The accused against whom he 

submitted C.S. on further investigation were not accused in 1st 

C.S. He submitted the report of further investigation on 

20.06.2011. He prayed for shown arrest of 21 accused on 

27.02.2011. They were in custody in the cases under BDR law. 

He denied the suggestion that he performed further investigation 

illegally. He found complicity of DAD Touhid to the incidents 
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happened prior to 25.02.2009. He can’t say who deposed of such 

complicity before him. He arrested DAD Touhid on 04.03.2009 

and sent him to Court. There is no reference in CD wherefrom 

he arrested him. He sent 4 other accused with DAD Touhid 

along with 25330 Naik Firoj Khan. Naik Firoj Khan is not an 

accused in the case. He took him on remand on 04.03.2009 for 7 

days and further took remand for 3 days. On 18.05.2009 he also 

took him on remand for 3 days and on 03.06.2009 for 2 days. 

His confessional statement was recorded on 06.06.2009. There is 

no reference in the CD whether he was shown arrest in an armed 

case of Sabujbagh Police Station. He can’t say whether final 

report was submitted to that case. He recorded  164 statement of 

Lt. Col. Kamruzzaman. He deposed of the occurrence in his 161 

statement. Kamruzzaman told before him that he went to Sadar 

Battalion and saw DAD Touhid at 2.00 P.M. to hide himself 

behind the door and to the question of Kamruzzaman how he 

came there, DAD Touhid replied that he did not go to Darbar. At 

that time DAD Rahim told Kamruzzaman that the hoped to meet 

if survived. He denied the suggestion that DAD Touhid was 

taken to the office of Prime Minister under pressure. He cited 
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Anowar as witness in supplementary witness. Lt. Col. Abu 

Masud was the commanding officer of Sadar Battalion. He did 

not examine him and his deputy commandant. During further 

investigation he went to Sadar Battalion. He can’t say whether 

P.W.28 submitted leave prayer on 25.02.2009. He did not find 

out attendance register. He submitted 1st C.S. on 12.07.2010. 

Until then he did not get Anowar. He examined Anowar on 

26.02.2011. Anowar was on duty in Peelkhana on 12.07.2010. 

Anowar deposed that he took shelter under the table. He did not 

mention the seize of the table. He did not consult service record 

of Anowar. He denied the suggestion that since Anowar did not 

know the occurrence he did not depose before 1st C.S. He further 

denied the suggestion that he did not get any evidence against 

DAD Touhid and that Anowar was a fictitious witness and it was 

his own creation. During occurrence two DADs died. He did not 

sent up DAD Kadir. He did not take the background of DAD 

Touhid. He asked Prime Minister but did not record his 

statement. He did not get voice recording of BDR personnel with 

Prime Minister. The gist of the statement of Prime Minister has 

been recorded in C.D. Prime Minister told that he heard of firing 
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in Darbar at 9.30 and asked 3 defence forces to be alert and to 

take step for resolving the situation. Army Chief went to 

Jamuna. He denied the suggestion that he got the news of 

committing murder earlier. He verified call list of DAD Touhid 

but did not seize it. Habilder was not sent up. Anowar 

complained against Belayet. He perused 164 statement of DAD 

Touhid. He denied the suggestion that DAD Touhid did not 

make any statement that he had his complicity, leader-ship role 

to the rebellion, in committing murder and in dis-appearing of 

alamats. He denied the suggestion that he did not get any 

evidence of above aspect against DAD Touhid. He did not get 

any document that DAD Touhid was made D.G. but there was 

oral evidence. 14 members delegation accompanied DAD 

Touhid to the office of the Prime Minister. He denied the 

suggestion that DAD Touhid did not led the delegation rather 

Mirza Azam and Mr. Nanok led the delegation.  He denied the 

suggestion that on 25.02.2009 DAD Touhid was present in his 

Battalion Office and he performed his duty there. Sadar Rifle 

Battalion was a four storied building. He denied the suggestion 

that it was a three storied building and the place of occurrence 
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shown thereat is fictitious. He denied the suggestion that he did 

not investigate the case of DAD Touhid properly. Maj. Suja-ul- 

Hoque (P.W.11) did not depose of the death of 74 persons. He 

deposed of the death of 57 Army officers. P.W.28 did not depose 

that the rebellions come to Sadar office. He deposed that they 

were coming towards Sadar office. P.W.28 did not depose that 

Nurunabi left on firing. He also did not depose that he sustained 

injury. He also did not depose of vehicle coming from Red-

crescent on the following day. P.W.56 Rezaul Karim did not 

depose that he heard anything from Maj. Anny. He deposed that 

Maj. Anny was present. P.W.73 Col. Yesmin did not depose that 

she saw armed guards at different floors of hospital and they 

threatened with arms.  P.W. 321 Mirza Azam, M.P. did not 

depose that Mirza Nanok was talking with Prime Minister from 

earlier. He also did not depose that Prime Minister made 

direction to him and Mr. Nanok but he deposed that he along 

with Mr. Nanok moved forward. P.W.328 Mr. Nanok deposed in 

his 161 statement that he found some people to make slogan on 

the road at Zikatala- ‘wewWAvi fvB‡qiv GwM‡q Pj Avgiv AvwQ †Zvgvi 

mv‡_’. P.W.368 Advocate Kamrul Islam did not depose in his 161 
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statement that BDR person remained silent on the question of 

D.G. and that DAD Touhid told they will surrender rest arms on 

the following morning. It was told that other officers were 

confined in quarter guard. P.W. 368 also did not depose in his 

161 statement that instead of surrendering DAD Touhid went 

inside. P.W.427 Tasnuva Maha did not depose who pulled away 

her wearing apparels but she named of the accused. She did not 

depose that DAD Touhid was before quarter guard but in her 

statement there was the reference of DAD Touhid. He did not 

cite the doctor  who provided treatment to Anowar. He denied 

the suggestion that Anowar was a fictitious witness. He denied 

the suggestion that he created 161 statements of the witnesses 

and that he implicated DAD Touhid falsely and that he deposed 

against him falsely.  

The Confessional Statement of the condemner/ appellant 

DAD Touhidul Alam runs as under- 

“Avgvi fvicÖvß AwabvqK †gRi †gv Í̄vK gvngy` Avgv‡K Awd‡m †W‡K 

e†jb †h, GKUv wjd‡jU Qvov n‡q‡Q, G wel‡q wK Rv‡bb ? Avwg wKQz 

Rvwb bv ewj| wZwb ZLb e‡jb, wVK Av‡Q, bv Rvb‡j GKUv KwgwU MVb 

K‡ib| Gici Avwg wb‡R mfvcwZ n‡q 4/5 R‡bi GKwU KwgwU MVb 
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Kwi| H KwgwU‡Z Avwg mn wmwbqi ‡RwmI my‡e`vi gybwm Rvnv½xi, we 

GBP Gg nwej`vi Zv‡iK, Aviwc Gbwm I (bvg g‡b bvB) I Avi 2/1 

Rb wmcvnx (bvg g‡b bvB) wQjvg| Avgiv KwgwUi †jvKRb NUbv wel‡q 

Z`viKx Kwi| 25/2/09 Bs ZvwiL Avwg mKvj 7.45 Uvi w`‡K Awd‡m 

Avwm| H mgq Awd‡m wmwbqi †RwmI Rvnv½xi, we,GBP, Gg, nvwej`vi 

Zv‡iK, wKDK¬vK©  nvwej`vi iwdK, †ikb K¬vK© nvwej`vi Gbvgyj I 

Ab¨vb¨ K¬vK©iv wQj| Avgvi ivbvi wmcvnx Zzwnb Awd‡m WvK dvBj w`‡j 

†mUv Avwg †`wL| Avgvi AwabvqK †gRi †gv Í̄vK gvngy` †K mKvj 

Abygvb 8.30 Uvi w`‡K Avwg `iev‡i hve wKbv wR‡Ám Ki‡j wZwb e‡jb 

†h, Avgvi `iKvi †bB, Avcwb †m±i KgvÛvi m‡¤§j‡bi wU-‡eª‡Ki e¨e ’̄v 

K‡ib| ZLb Avwg Awd‡m _vwK| mKvj 11.00 Uvi w`‡K ‡m±i KgvÛvi 

m‡¤§jb nevi K_v wQj| Avwg 10.00 Uvi w`‡K m‡¤§j‡b wM‡q wU †eª‡Ki 

e¨e ’̄v Kivi Rb¨ wPšÍv K‡i Awd‡m _vwK I KvR Kwi| 

Abygvb 9.30 Uvi w`‡K nVvr ¸wji kã ïwb Ges wPrKvi †PuPv‡gwP ïb‡Z 

cvB| Avgv‡`i m`i ivB‡dj e¨v‡Uwjqv‡bi Awdm †_‡K `ievi nj 200 

†_‡K 250 MR ~̀‡i| kã ï‡b Avwg Awd‡mi mvg‡bi †MB‡U Avwm| Avwg 

†mLv‡b Ae ’̄vb Kv‡j 8/10 MR  ~̀‡i †`wL K‡qKRb wmcvnx †gRi Avmv` 

†K wKjNywl gvi‡Q| Avwg Zv‡`i wPwb bv| Avwg Avgvi e¨v‡Uwjqv‡bi 2 

Rb ˆmwbK‡K wb‡q †gRi Avmv` †K Zv‡`i KvQ †_‡K mwi‡q G‡b 

Avgv‡`i e¨v‡Uwjqv‡bi Awabvq‡Ki Awdm †`vZjvq ivwL| Gi wKQz¶b 

c‡i GKRb †jwW Wv³vi †j: K‡b©j (bvg g‡b bvB, Av‡M †`wL bvB) G‡m 

Avgv‡`i Awabvq‡Ki iæ‡g AvkÖq †bq| G mgq Avwg wb‡P `iRv Rvbvjv 
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fv½vi kã, ¸wji kã cvB Ges ‰mwbK‡`i fv½Pzi Ki‡Z Ki‡Z †`vZjvq 

D‡V Avmvi kã cvB| Gi Av‡M †gRi †gv Í̄vK gvngy` Avgv‡K †dvb K‡i 

K‡qKRb †jvK‡K cvVv‡bvi Rb¨ e‡jb| Avwg ‡jvK cvVv‡bvi Rb¨ wmwbqi 

†RwmI, we,GBP,Gg G‡`i †LuvR Ki‡j KvD‡K Lyuy‡R cvB bvB| Gici 

†gRi †gv Í̄vK m¨vi Avevi †dvb K‡i wZwb wWwRi †¯úkvj wUg QRFT 

(Quick Rescure Force) cvVv‡Z  e‡jb| Avwg ewj †h, m¨vi Zviv 

`iev‡i ev `ievi GjvKvq Av‡Qb| †h‡nZz †mUv wWwRi `iKvi| Avwg Gi 

wKQz¶b ci †LuvR †bqvi Rb¨ m¨v‡ii †gvevB‡j †dvb Ki‡j  †Kvb 

response cvB bvB| Gici †gRi †gv Í̄vK m¨v‡ii †dvb †_‡K †Kvb 

†dvb cvB bvB| 

‡jwW Wv³vi †j: K‡b©j (bvg g‡b bvB) Avgv‡`i Awabvq‡Ki iæ‡g AvkÖq 

‡bqvi 4/5 wgwbU c‡i ˆmwbKiv wbP †_‡K †Mvjv¸wj Ki‡Z Ki‡Z, fvsPzi 

Ki‡Z Ki‡Z †`vZjvq D‡V Av‡m| Avwg ZLb Awabvq‡Ki Awd‡mi 

`iRvi mvg‡b wM‡q `vovB| Zviv Avgv‡K MvwjMvjvR K‡i jvw_ †g‡i 

eviv›`vq †d‡j †`q| ỳBRb ‰mwbK Avgv‡K DwV‡q P‡j †h‡Z ej‡j Avwg 

†`Š‡o Qv‡` P‡j hvB| †gRi Avmv‡`i wK n‡q‡Q Avwg Rvwb bv| c‡i 

ï‡bwQ Zv‡K †g‡i †djv n‡q‡Q| Qv‡` wM‡q Avwg nvwej`vi Zv‡iK mn 

Ab¨vb¨ ‰mwbK‡K cvB| wb‡Pi ˆmwbKiv Avi Qv‡` Av‡m bvB| mKvj 

Abygvb 10.00 Uvi Av‡M i¨v‡ei bv‡qK K¬vK© Aveyj Kvjvg, wewW Avi 

m`m¨ Avgv‡K †dvb K‡i e‡j †h, m¨vi i¨ve wcjLvbvq hv‡e, ‡mLv‡b 

we.wW.Avi bvI †h‡Z cv‡i| Avwg Zvi Rev‡e †Zgb wKQz ewj bvB| Gi 

gv‡S Avgvi AvZ¥xq ¯̂R‡biv Avgv‡K †dvb K‡i cwiw ’̄wZ Rvb‡Z Pvq| 

†KvU© evwo Kywgjøv †_‡K Avgvi e¨vP‡gU wW,G,wW †mvnive Avgv‡K †dvb 

K‡i| mvZ¶xiv †_‡K m¤¢eZ †gRi Avwmd Avgv‡K †dvb K‡i Mvwo A_ev 

†gU msµvšÍ wel‡q| Qv‡` _vKv Ae ’̄vq CMH ‡_‡K †gRi mv‡jK 

Avgv‡K †dvb K‡i cwiw ’̄wZ Rvb‡Z PvB‡j Avwg ewj m¨vi| Avwg m`i 

ivB‡d‡ji Qv‡` wmwo N‡i AvwQ| NUbv wK NU‡Q mwVK Rvwb bv| H mgq 



 

 

404 

wcjLvbvi AvKv‡k †nwjKÞvi Do‡Z †`wL| N›Uv †`‡oK c‡i †nwjKÞvi 

Do‡Z †`‡L Avwg wmcvnx evkv‡ii mnvqZvq euvk I cvwbi cvBc a‡i wb‡P 

†b‡g Avwm| Gici Avwg Awd‡mi wZb Zjvi Uq‡j‡U hvB| †mLv‡b 

wmcvnx K¬vK© nv`x K¨vUvMix-C (Amy ’̄) jyKv‡bv wQj| Gi g‡a¨ 2 Rb 

ˆmwbK †j: K‡Y©j Kvgiæ¾vgvb‡K wZb Zjvi Uq‡j‡U wb‡q Av‡m| m¨vi‡K 

Uq‡j‡U XzwK‡q w`‡q Avwg Uq‡j‡Ui †M‡U `vwo‡q _vwK| m¨v‡ii Kv‡Q 

ïb‡Z cvB †h, wmcvnxiv †ek wKQz Awdmvi‡K †g‡i †d‡j‡Q, m¤¢eZ wWwR 

m¨vi‡K I †g‡i †d‡j‡Q| Avwg Uq‡j‡U `vwo‡q _vKvKv‡j Avgv‡`i 

e¨v‡Uwjqv‡bi nvwej`vi w``vi 3/4 Rb A ¿̄avix we.wW.Avi mn Av‡m| 

nvwej`vi w``v‡ii Kv‡Q A ¿̄ wQj| wK A ¿̄ wQj ‡Lqvj bvB| Zviv Avgv‡K 

†`‡L P‡j hvq| †j: K‡Y©j Kvgiæ¾vgvb Avgvi †gvevBj †_‡K †ek K‡qK 

RvqMvq †dvb K‡ib| weKvj Abygvb 3.30 Uv ch©šÍ Avgiv wZb Zjvi 

Uq‡j‡U _vwK| wW.G.wW iwng Avgv‡K LuyR‡Z Av‡m| GKRb ˆmwb‡Ki 

gva¨‡g msev` †c‡q Avwg †`vZjvq bvwg| wW.G.wW iwng Avgv‡K 

cÖavbgš¿xi `ß‡i †h‡Z e‡j| iwn‡gi mv‡_ GKRb mk ¿̄ ˆmwbK wQj| 

Avwg ewj †h, Avwg mKvj ‡_‡K GLv‡b AvwQ| Avwg †Zv NUbvi wKQzB 

Rvwb bv| Avwg cÖavbgš¿xi Kv‡Q wM‡q wK eje| Avwg GK_v ejvi ci 

wW.G.wW iwng e‡jb †h, Avcwb †M‡j hv‡eb bq‡Zv ˆmwbKiv G‡m 

Avcbv‡K ¸wj Ki‡e| Gici Avwg iwng‡K wb‡q wZb Zjvq Kvgiæ¾vgvb 

m¨v‡ii Kv‡Q hvB Ges GB K_v ewj| Kvgiæ¾vgvb m¨vi wW.G.wW iwn‡gi 

c~‡e©i †m±i KgvÛvi wQ‡jb| wW.G.wW iwng Kvgiæ¾vgvb m¨vi‡K †`vqv 

ci‡Z e‡jb Ges e‡jb †h, eva¨ n‡q cÖavbgš¿xi Kv‡Q hvw”Q| Avgv‡`i 

Rb¨ †`vqv Ki‡eb| Avwg wZb Zjvq Uq‡j‡U _vKvKv‡j Avgvi ¿̄x †dvb 

K‡i Rvbvq †h, A ¿̄avix ˆmwbKiv Avgvi evmvi `iRv †f‡½ †fZ‡i Xz‡K 

Avgvi †LuvR Ki‡Q| Gici Avwg wW.G.wW iwng mn wcjLvbvi 4 bs †M‡U 

hvB| †mLv‡b ‰mwbK‡`i ewj †h, Avwg NUbvi wel‡q wKQzB Rvwb bv| wK 

Kvi‡b †Zvgiv NUvB‡Qv Rvwb bv| †Zvgv‡`i `vex `vIqv wel‡q wKQy Rvwb 

bv| cÖavbgš¿xi Kv‡Q Avwg wK eje| †Zvgv‡`i `vex `vIqv wel‡q hviv 
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ej‡Z PvI Zviv Avm| Gici Avgiv 5 Rb wW.G.wW I 8/9 Rb ˆmwbK 

mn 4 bs †M‡Ui evB‡i hvB| †mLv‡b ûBc wgR©v AvRg, gš¿x Rvnv½xi 

Kwei bvbK, Ggwc e¨vwióvi dR‡j b~i Zvcm wQj| Zv‡`i mv‡_ Avgiv 

Mvwo‡Z K‡i cÖavbgš¿xi evmfeb hgybv‡Z hvB| cÖavbgš¿xi mv‡_ 

mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, wWGwW Rwjj, wWGwW 

nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, wmcvnx gwbi mn Av‡iv 

K‡qKRb wQj| Avgiv 4.30 Uvi w`‡K cÖavbgš¿xi mv‡_ Av‡jvPbv ïiæ 

Kwi| Av‡jvPbvi ïiæ‡Z wmcvnx †mwjg I bv‡qK iwdK e‡j †h, †bŠ, 

wegvb I †mbvevwnbxi †Kvb Awdmvi _vK‡j K_v n‡e bv| ZLb 

cÖavbgš¿xi Bkvivq †cvlvK cwiwnZ Awdmviiv P‡j hvq| Zvici wmcvnx 

†mwjg I bv‡qK iwdK cÖavbgš¿xi mv‡_ K_v e‡j Ges Zv‡`i `vex 

DÌvcb K‡i e‡j †h, (1) kZfvM †ikb w`‡Z n‡e (2) wewWAv‡ii wbR¯̂ 

we.wm.Gm K¨vWvi Awdmvi w`‡Z n‡e (3) mxgvšÍ fvZv evov‡Z n‡e (4) 

UvBg †¯‹j w`‡Z n‡e (5) we‡`‡k wgk‡b hvevi my‡hvM w`‡Z n‡e Ges (6) 

wcjLvbvi NUbvq mvaviY ¶gv Ki‡Z n‡e| cÖavbgš¿x ˆah© mnKv‡i `vex 

`vIqvi K_v †kv‡bb Ges `vwe `vIqvi ch©vqµ‡g c~iY Kiv n‡e Ges 

mvaviY ¶gvi cÖwZkÖæwZ w`‡q A ¿̄ Rgv w`‡q e¨viv‡K wd‡i hvevi Rb¨ Ges 

wRw¤§ Awdmvi I Zv‡`i cwiev‡ii m`m¨‡`i gyw³ †`qvi wb‡ ©̀k †`b| 

cÖavbgš¿xi evmfeb †_‡K †ei n‡q Avwg wgwWqvi mv‡_ K_v ewj †h, 

cÖavbgš¿x Avgv‡`i `vex †g‡b wb‡q‡Qb Ges ch©vqµ‡g Zv c~iY Ki‡eb 

Ges mvaviY ¶gv †NvlYv K‡i‡Qb| Gici mÜ¨vi w`‡K wewWAvi 

wcjLvbvi 4 bs †M‡U †cŠ‡Q Dcw ’̄Z ˆmwbK‡`i‡K cÖavbgš¿xi cÖwZkÖæwZi 

K_v ewj Ges mevB‡K A ¿̄ Rgv w`‡q wRw¤§‡`i †Q‡o w`‡Z ewj| mk ¿̄ 

wmcvnxiv cªavbgš¿xi wjwLZ cÖwZkÖæwZ Pvq| wKQz¶Y ci wgR©v AvRg, 

†gRi iwe (cÖavbgš¿xi Kvh©vj‡q Kg©iZ), Aemi cÖvß †gRi nvwdR 

(wgR©vcyi Dc‡Rjv AvIqvgx jx‡Mi mvaviY m¤úv`K) Avgvi ‡gvevB‡j 

†dvb K‡i wcjLvbvi Awdmvi †KvqvU©v‡ii _vKv gwnjv wRw¤§‡`i ¯̂cwiev‡i 

Qvovi Rb¨ e‡j| Avwg Zvr¶wYKfv‡e G wel‡q †Kvb e¨e ’̄v wb‡Z cvwi 
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bvB| ivZ mv‡o AvUUv ch©šÍ A ¿̄ Rgv bv †`qvq Ges gwnjv wRw¤§‡`i bv 

Qvovq gvbbxq ¯̂ivóªgš¿x mv‡niv LvZzb, gš¿x wgR©v AvRg I Rvnv½xi Kwei 

bvbK mn ivB‡dj †¯‹vqv‡ii cv‡k Av¤̂vjv †nv‡U‡j Av‡jvPbvq emvi 

Aby‡iva Ki‡j Avwg K‡qKRb wewWAvi m`m¨mn Av‡jvPbvq ewm| Avgvi 

mv‡_ wW.G.wW iwng I wmcvnx Kvgvj wQj| Av‡jvPbv †k‡l Avwg Avevi 4 

bs †M‡U hvB| ZLb wewWAvi‡`i wewfbœ Rb wewfbœ K_v ej‡Z _v‡K Ges 

Zviv Lye D‡ËwRZ fve †`Lvq| ivZ Abygvb 1.00 Uvi w`‡K ¯̂ivóªgš¿x 

wcjLvbvq cÖ‡ek K‡ib Ges Zvi Dcw ’̄wZ‡Z wKQz A ¿̄ Rgv nq| ¯̂ivóªgš¿x 

Zvi mv‡_ K‡qKwU wRw¤§ cwievi †ei K‡i Av‡bb| Avwg I wW.G.wW iwng 

Av¤̂vjv †nv‡U‡j ivwÎ hvcb Kwi| wmcvnx Kvgvj I Avgv‡`i mv‡_ wQj|  

26/2/09 Bs ZvwiL mKvj 7.00 Uvi w`‡K Avwg wcjLvbvq hvB| mKvj 

8.30/9.00 Uvi w`‡K gš¿x †eMg gwZqv †PŠayix, Rvnv½xi Kwei bvbK, 

wgR©v AvRg Giv Av‡mb| Zv‡`i wb‡q wcjLvbvq cÖ‡ek Kwi| Zviv Abygvb 

9.30 NwUKvi g‡a¨ A ¿̄ Rgv w`‡q wRw¤§‡`i Qvovi ZvwM` †`b| Avwg 

Avgvi m‡½i †jvKRb ỳcyi 2.00 Uv ch©šÍ mgq †P‡q †bB| Gici Avwg 

wcjLvbvq Xz‡K wcKAv‡c gvBK jvwM‡q wcjLvbvq Ny‡i Ny‡i ˆmwbK‡`i 

A ¿̄ Rgv w`‡Z ewj| wcKAv‡ci WªvBfvi ‡K wQj g‡b bvB| wcKAv‡ci 

‡cQ‡b wZb/Pvi Rb A ¿̄avix ˆmwbK wQj| ZvivB gvBwKs KiwQj| Gici 

wewWAvi ˆmwbKiv A ¿̄ Rgv w`‡Z ïiæ K‡i| weKvj 3.00 Uvi g‡a¨ 

AwaKvsk A ¿̄ Rgv nq| mÜ¨vi w`‡K ¯̂ivóªgš¿x Av‡mb| Zvi Kv‡Q 

A ¿̄vMv‡ii Pvwe †`qv nq| wZwb Mvwo †hv‡M d¨vwgwj †KvqvU©v‡i hvb Ges 

gvBwKs K‡ib| ZLb †mLv‡b Avi †KD wQj bv| Gi Av‡MB wRw¤§iv gyw³ 

cvq| ivZ 9.00 Uvi w`‡K i¨v‡ei †gRi nvwdR I †gRi iæwg Av‡mb| 

Avwg Zv‡`i‡K `ievi nj mn wewfbœ ’̄vb †`LvB| ivZ 2.30 Uvi w`‡K 

evmvq hvB| 27/2/09 ZvwiL Nyg †_‡K D‡V 7.30 Uvi w`‡K m`i `ß‡i 

Avwm| cywj‡ki R‡q›U Kwgkbvi Rwmg m¨vi Avgv‡K †`Lv Ki‡Z ej‡j 

Avwg Zvi m‡½ †`Lv Kwi| wZwb Rvbvb mKvj 9.30 Uvq Avwg© G‡m 

wcjLvbv Zj−vkx Ki‡e| wZwb wcjLvbvq _vKv wewWAvi m`m¨‡`i 

GK ’̄v‡b Rgv‡qZ Ki‡Z e‡jb| Avwg I wW,G,wW iwng Zvi K_vgZ 
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gvBwKs K‡i wewW Avi m`m¨‡`i nvmcvZv‡j Rgv‡qZ n‡Z ewj| mKvj 

9.15 Uvi w`‡K †gRi iwe †dvb K‡i Avgvi Ae ’̄vb †R‡b †bb| Zviv 

†mLv‡b Avm‡j wWwR Gd AvB‡qi K‡Y©j bvRgyj wK RvwKi, bvg mwVK 

g‡b bvB, Avgvi bvg wR‡Ám K‡i Avgv‡K I wWGwW iwng †K Mvwo‡Z 

Zz‡j `ievi n‡j wb‡q Av‡m| `ievi nj †_‡K cÖ_‡g wcjLvbvi 

Kei ’̄v‡b, ‡mLvb †_‡K 13 e¨vUvwjqv‡bi †ikb ‡óvi I †mLvb †_‡K 

nvmcvZv‡ji giPzqvixi cv‡k wb‡q hvq| †mLv‡b wM‡q †`wL †mbvevwnbxi 

A‡bK Mvwo G¤̂y‡jÝ I A‡bK †jvK| †mLv‡b Avgv‡`i‡K 3/4 N›Uv 

Mvwo‡Z ewm‡q iv‡L| GB Avgvi e³e¨| hv mZ¨, hv †`‡LwQ, hv wKQz 

Avgvi mvg‡b N‡U‡Q, hv K‡iwQ ZvB ejjvg| 

The confessional statement of co-accused, SK MD 

Shahidur Rahman runs  as under- 

“10 Uvi w`‡K Nyg †_‡K DwV| †cvlvK c‡o A ¿̄ nv‡Z wb‡q 3 bs †MB‡U 

P‡j hvB| wM‡q wU.wf †`L‡Z _vwK| †mLv‡b Avwg 13 ivB‡d‡ji 

nvwej`vi Zv‡ni I j¨v: bv‡qK GKivg, Avi wci bv‡qK kixd mn 

A‡b‡KB A ¿̄ nv‡Z wWDwU‡Z †`wL| BZg‡a¨ GKwU wcK Avc Mvox (we.wW. 

Avi Gi Mvox) Av‡m| Avgiv †ei n‡q wW,G,wW ‡ZŠwn` mn ‡gvU 5 Rb‡K 

H Mvox‡Z †`wL| ZLb wW,G,wW †ZŠwn` mv‡ne e‡j Avgiv hgybvq hvw”Q, 

†Zvgiv wVKg‡Zv wWDwU Ki| H 5 R‡bi 1 Rb wmcvnx gvBb Avgv‡K e‡j 

I Í̄v` Avgvi hgybvq hvw”Q `vex `vIqv wb‡q| †`vqv Ki‡eb hv‡Z fvjfv‡e 

wd‡i Avwm|” 

The confessional statement of co-accused, Sepoy Md. 

Jubayer (CS-337) runs as under- 
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“Avwg 2005 mv‡j Avwg BDR G XywK| MZ 25/2/09 Zvs Avwg BDR 

wcjLvbvq wQjvg| 2007 mv‡ji Ryb gvm n‡Z BDR wcjLvbvq Kviv‡Zi 

cÖwk¶b wbw”Q| 25/2/09 Zvs gv‡V Kviv‡Zi Abykxjb Kiv Kv‡j †ejv 

9.30 Uvi w`‡K `ievi nj †_‡K A‡bK †jvKRb QzUvQzwU K‡i Avm‡Z 

†`wL| nvwej`vi evwi gvV †_‡K D†V jvB‡b †h‡Z e‡j| my‡e`vi 

kwdRDwÏb Avgv‡`i we‡bv`b i“‡g _vK‡Z e‡j| cªvq 12.00 Uv ch©šÍ 

H ’̄v‡b _vwK| H mgq 3/4 Rb gy‡Lvmavix BDR G‡m dvqvi K‡i| 

GKRb Avgv‡`i Recreation Room G †h‡q Mvwj MvjvR K‡i e‡j 

†h, 10 wg: Gi g‡a¨ uniform c‡i bx‡P bvg‡Z e‡j| uniform c‡i 

bx‡P bvgx| GKwU Mvox‡Z _vKv nvwZqvi (ivB‡dj) wb‡Z e‡j Zviv Avwg 

GKwU ivB‡dj wbB| g¨v‡mi wcQ‡b †avcvLvbvq jywK‡q _vwK| mÜ¨vi ci 

jvB‡b G‡m mvg‡bi †Pqv‡i mvivivZ e‡m _vwK| 26/2/09 Zvs mKv‡j 

i“‡g hvq| †ejv 11 Uvi w`‡K †Nvlbv nq †h, DAD ‡ZŠwn`‡K DG, 

BDR Kiv n‡q‡Q| Avgv‡`i A ¿̄ Rgv †`Iqvi Rb¨ ejv nq| Avwg 12 

Uvi w`‡K 36 ivB‡dj e¨vUvwjqvb Gi A ¿̄vMv‡i ivB‡dj Rgv w`B| 

uniform Ly‡j †dwj| bx‡P Civil Dress wQj| Avwg 12.30 Uvi w`‡K 

†`qvj Uc‡K evox P‡j hvB| T.V. ‡Z †Nvlbv †`‡L 1/3/09 BDR 4 

bs †M‡U Avwm 3/3/09 wcjLvbvi wfZi †bq|” 
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The confessional statement of Co-accused, Havider 

Md. Yusuf Ali (CS-75), runs as under- 

“........... Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp 

Bj¡−L pLm ®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc 

p¡−qhJ Bj¡−L pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 

1ew ®N−V f¡q¡l¡ la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD 

®a±¢qc pÉ¡−ll L¡−R B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ 

i¡m pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz ............. f−l j¡C¢Lw 

ö¢ez p¡l¡l¡a j¡C¢Lw quz j¡C¢Lw Hl ®ea«aÅ ®cu q¡¢hmc¡l j¡j¤ez 

Aaxfl 26/02/09 Cw a¡¢lM DAD °a±¢qc h−m, ®L¡e ®N−Vl AÙ» ®a¡m¡ 

k¡−h e¡ Hhw pL−mC i¡l£ AÙ» ¢c−u ¢XE¢V Llz pLm ¢pf¡q£−cl q¡−a 

®NË−eX ¢Rm Hhw R¡−c i¡l£ AÙ» m¡N¡−e¡ ¢Rmz Bj¡−cl L¡−R aMe 1¢V 

SMG (6ew h¡V) 28 l¡Eä …¢m ¢Rmz” 

The confessional statement of co- accoused Md. Nasir 

Uddin Khan (CS-02) runs as under- 

“Avwg 44 ivB‡dj e¨vUvwjq‡b DAD wnmv‡e AvwQ| 

24/02/09 Bs ZvwiL weKvj 4.00-Gi w`‡K wmcvnx †mwjg Avgv‡K 

Rvbvq BDR †`i `vex `vIqv wb‡q H w`b ivZ 8.00 Uvi w`‡K 

ivB‡dj&m µxov ‡ev‡W©i gv‡V wgwUs n‡e| DAD †ZŠwn`, DAD 
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nvwee, DAD Rwjj, DAD iwng mn AviI A‡b‡K _vK‡e| Avgvi 

hvevi K_v wQj| wKš‘ UvÆ ‡kvi winv‡m©j-G _vKvq Avwg hvB‡Z cvwi 

bvB| iv‡Î Avwg †K› ª̀xq g¨vMvwR‡bi wWDwU‡Z _vwK| ...........Avwg 

cwðg w`‡Ki GKUv wcjv‡ii †cQ‡b jyKvB| H mgq 44 ivB‡dj 

e¨vUvwjq‡bi wmcvnx iwdK nv‡Z PvBwbR ivB‡dj wb‡q Avgvi mvg‡b 

G‡m Avgv‡K `ievi nj ‡_‡K †ei n‡Z e‡jb bZyev Avgvi Mv‡q ¸wj 

jvM‡e e‡j Rvbvb| Avwg `vievi ‡_‡K ‡ei n‡q `ievi n‡ji Dfq 

w`‡K †iwR‡g›Uvj d¨vwgwj †KvqvU©v‡i hvB| wMqv GK eveywP©i evmvq 

DwV| Avgvi mv‡_ wmcvnx iwdK wQj| GLv‡b Avmvi ci `ievi n‡ji 

w`K n‡Z cÖPyi †Mvjv¸wji kã Ges wPrKvi ïwb| GB evmvq 3 Uv 

evRvi 7/8 wgwbU AvM ch©š— _vwK| Gici wmcvnx †mwjg G¨v¤¦y‡j›m 

wb‡q Av‡m| G¨v¤¦y‡j‡›mi †cQ‡b 4 Rb mk ¿̄ BDR wQj| G¨v¤¦y‡j‡›m 

K‡i 4 bs †MB‡U DAD †ZŠwn`, DAD nvwee, DAD Rwjj Ges 

DAD iwng mn Ab¨vb¨ c`exi 8 Rb BDR wQj| 4 bs †MB‡Ui 

evwn‡i mv`v cZvKv wbqv MP Zvcm, MP bvbK, GKRb gwnjv MP 

mn msm‡`i ûBc Dcw ’̄Z wQj| DAD †ZŠwn` MP mv‡_ K_v e‡j| 

MP Zvcm NUbvi wel‡q Avjvc-myivnv Kivi Rb¨ gvbbxq cÖavbgš¿xi 

Awd‡m Av‡jvPbv n‡e| ZLb Avgiv mevB 5 DAD 9 Rb wmcvnx mn 

†gvU 14 Rb BDR 4 MP Gi Mvox‡Z fvM fvM K‡i D‡V cÖavbgš¿xi 
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evmfeb hgybv‡Z hvB| ........... Avwg Avi DAD †ZŠwn` wgwWqvi 

mv‡_ K_v ewj| DAD †ZŠwn` wgwWqv‡Z BDR †`i A ¿̄ Rgv †`Iqvi 

Avnevb K‡ib| Avwg ‡cQ‡b `vwo‡q wQjvg| Gici Avevi cÖavbgš¿xi 

evmvq hvB, mfvK‡¶ hvB| cÖavbgš¿x Avgv‡`i‡K cÖ_‡g wcjLvbvq wM‡q 

A ¿̄ Rgv w`‡Z e‡jb| Ges `vexi wel‡q wZwb †`L‡eb e‡j Rvbvb| 

Gici Avgiv †divi cȪ —ywZ †bB| ZLb Avgv‡K 44 ivB‡dj 

e¨vUvwjq‡bi my‡e`vi iwk` †dvb K‡i (‡gvevB‡j) Rvb‡Z Pvq †h 

†KvqvU©vi Mv‡W© †h me Avwg© Ges Avwg© d¨vgwj AvUK Av‡Q Zv‡`i‡K 

†Q‡o w`e wKbv| Avwg ewj A ¿̄ Rgv Kivi Av‡M Qvov hv‡ebv| wgwUs-G 

Avwg ch©vqµ‡g Avwg© Awdmvi cÖZ¨vnvi K‡i BDR Awdmvi wb‡qvM 

†`Iqvi c‡¶ gZ w`‡j wmcvnx †mwj‡gi mv‡_ Avgvi g‡Zi Awgj nq| 

Zvici Avgiv gš¿x, MP-†`i Mvox K‡i 4 bs †M‡Ui wbK‡U ivB‡dj 

¯‹qv‡ii mvg‡b bvgvBqv †`q| Avgiv †n‡U wcjLvbvi wfZ‡i hvB| Zvici 

DAD †ZŠwn` Wvej †Kweb wcK-Avi w`‡q gvB‡K BDR †`i A ¿̄ Rgv 

†`Iqvi Rb¨ e‡jb| ZLb 14 e¨vUvwjq‡bi wmcvnx †g‡n`x mn AviI 7/8 

Rb RIqvb A ¿̄ Rgv w`‡Z n‡j wjwLZ w`‡Z n‡e e‡j Rvbvq| Avwg ZLb 

welqwU ¯̂ivó«gš¿x‡K RvbvB| wZwb Ges MP Zvcm †nv‡Uj Avgevjv‡Z 

wQ‡jb| gš¿x hviv wjwLZ †`Iqvi K_v ej‡QY Zv‡`i‡K wb‡q Avmvi Rb¨ 

e‡jb| ZLb Avwg, DAD nvwee, DAD iwng, wmcvnx †g‡n`x mn 7/8 
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Rb wmcvnx‡K wbqv Avgevjvq hvB| ¯̂vivó«gš¿x e‡jb †h wZwb wcjLvbvq 

_vK‡eb Ges Avgv‡`i A ¿̄ Rgv w`‡Z e‡jb| ZLb BDR iv A ¿̄ Rgv 

w`‡Z ivwR nq| Avwg MP Zvcm‡K RvbvB †h Avwg wcjLvbvi †fZ‡i 

hvebv| Avgv‡K AvZ¥mgc©‡bi Rb¨ cywjk †nW‡KvqvU©vi ev hgybvq hvevi 

Rb¨ GKUv Mvox †`b| ZLb MP Zvcm Zvi Mvox‡Z em‡Z e‡jb Avgvi 

mv‡_ DAD nvwee I Av‡m| Zvici MP Zvcm evKx BDR-†`i wbqv 4 

bs †MB‡Ui w`‡K iIbv †`b| Gici Avgv‡`i i¨ve-1 G wbqv hvIqv nq| 

GB Avgvi Revbe›`x|” 

The confessional statement of co accoused Sepoy 

Salim Reja (CS-06) runs as under- 

“................. Avwg G¤¦y‡j›m wb‡q iIbv †`B| wmcvnx iwdK‡K †dvb K‡i 

DAD bvwQ‡ii Ae¯’vb †R‡b Avwg wb‡R G¤¦y‡j›m wb‡q 4_© †kªYxi †KvqvU©vi n‡Z 

DAD bvwQi‡K wb‡q 4 bs †MB‡U hvB| †mLv‡b wM‡q DAD ‡ZŠwn`, DAD iwng, 

DAD Rwjj, DAD nvwee A‡c¶v Ki‡Z cvB| Av‡iv 08 Rb we wW Avi mn †gvU 

14 Rb cÖavbgš¿xi mv‡_ Av‡jvPbvi Rb¨ Gg wc wgR©v Avmg, GKRb gwnjv Gg wc, 

Gg wc Rvnv½xi Kwiee bvbK mn hgybvi w`‡K iIbv †`B| .............. cÖavbgš¿x 

Avgv‡`i gv‡S wmwbqi †K Zv Rvb‡Z PvB‡j DAD ‡ZŠwn` `uvwo‡q hvb| cÖavbgš¿x 

Avgv‡`i‡K DAD ‡ZŠwn‡`i ‡bZ„‡Z¡ KvR Kivi Rb¨ e‡jb| wgwUs †k‡l Avgiv 

wcjLvbvq P‡j Avwm| DAD ‡ZŠwn` wcjLvbvq G‡m cÖavbgš¿xi mv‡_ Av‡jvPbvi 

welq mevB‡K Rvbvq Ges A ¿̄ Rgv †`Iqvi Rb¨ wb‡`©k †`q| Avwg evmvq P‡j Avwm| 
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Avgvi evmvq wM‡q †`wL 44 e¨vUvwjq‡bi wmcvnx Beªvnxg, 24 e¨vUvwjq‡bi wmcvnx 

gwbi mv‡_ Avi 01 Rb Avgvi evmvq wUwf †`LZv‡Q| c‡ii w`b 26/02/09 mKvj 

†ejv Avgvi ¯¿x I †g‡q‡K †WBix dv‡g©i cv‡ki †`Iqvj UcKvBq¨v wcjLvbvi evwn‡i 

†ei K‡i †`B| Zvici evmvq Avwm| 10.00 c¨v‡iW MÖvD‡Û hvB| 100/150 BDR 

nvwRi nq| Avwg ZLb Rvb‡Z cvwi DAD †ZŠwn`‡K fvicÖvß wWwR wnmv‡e wb‡qvM 

†`qv n‡q‡Q| Abygvb 11.30 Gi w`‡K DAD †ZŠwn` RP K‡›U«vj i“‡gi †`vZjvq 

D‡V BDR m`m¨‡`i D‡Ïk¨ K‡i e‡jb †h, Zv‡K wewWAvi Gi fvicÖvß wW wR 

wnmv‡e wb‡qvM †`qv n‡q‡Q|” 

The confessional statement of co-accoused DAD 

Habibbur Rahman (CS-03) made a confession which is 

follows :  

“A¡¢j 1972 p¡−m h¡−Nl q¡V ¢f¢p L−mS q−a HCQ, Hp, ¢p, f¡n L−l 

15/01/1976 p¡−m h¡−Nlq¡V ®Sm¡ S¡e¤u¡l£ j¡−p pl¡Cm q−a ¢h¢XA¡l 

pcl cçl ¢fmM¡e¡u ®k¡Nc¡e L¢lz Hl f§−hÑ 19/12/2001 p¡−m A¡¢j 

¢X,H,¢X, ¢q−p−h f−c¡æ¢a f¡Cz  ....................  a¡lfl j¿»£ p¡−qh−cl 

p¡−b ¢XH¢X ®a±¢qc, ¢XH¢X  q¡¢hh (A¡¢j ¢eS), ¢X H ¢X l¢qj, ¢X H ¢X 

S¢mm J ¢X H ¢X e¡¢pl ®j¡V 5 Se  ¢X H ¢X Hhw ¢pf¡q£ ®p¢mjpq 

¢h¢iæ hÉ¡V¡¢mu¡−el 01 Se L−l ®j−V 14 Se k¡Cz ph¡l e¡j  B¢j S¡¢e 

e¡ fÐd¡ej¿»£l L¡kÑ¡m−u kMe k¡C aMe ®hm¡ 3V¡ fÐd¡ej¿»£l p¡j−e HLSe 

°p¢eL 100 i¡N ®lne p£j¡¿¹ i¡a¡ ÙÛ¡u£ ¢eSü A¢gp¡l ¢e−u¡N J ¢jnepq 
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¢h¢iæ c¡h£ -c¡Ju¡l EfÙÛ¡fe¡ L−l fÐd¡ej¿»£l aMe h−me c¡h£- c¡Ju¡l 

¢hou ¢h−hQe¡ Ll¡ q−hz” 

Mr. K.M. Zahid Sawar, the learned Deputy Attorney 

General  appearing on behalf of the State following the 

submissions of the learned Attorney General  submits that all 

the above witnesses are relevant, competent and their 

testimonies being reliable, credible together with the 

confessional statement of the condemner /appellant as well as 

the confession of the co-accused prosecution succeeded to 

prove the charges under Sections 120B/302/149 of the Penal 

Code against the condemner /appellant beyond all reasonable 

doubt and urges to accept the reference in regard to the above 

condemner/ appellant and to dismiss the Criminal appeal/Jail 

Appeal on his behalf.  

The learned Deputy Attorney General further submits 

that Peelkhana carnage is a tragic incident in the history of 

Bangladesh. It happened in a restricted area by the members of 

a disciplined force and in a situation when no outsiders had 

entrance therein and the occurrence took place in a pre-

concerted way under conspiracy by some BDR personnel to 
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which the condemner/appellant had a pioneer role as P.W. 628 

deposed – ‘He is the pioneer of the incident.’  

The learend Deputy Attorney General also submits that 

conspiracy is always hatched up in secrecy and direct evidence 

to it is rarely available. Privacy and secrecy are more 

characteristic of conspiracy. It is not always possible to give 

alternative evidence about the date of the formation of the 

conspiracy, about the object, which the objectives set before 

themselves as the object of conspiracy and about the manner in 

which the object of conspiracy is to be carried out, all these 

necessarily a matter of inference. Therefore, the circumstances 

proved before, during and after the occurrence have to be 

considered to decide about the complicity of the 

condemner/appellant to their common intention. The lack of 

direct evidence relating to conspiracy has no consequence. 

The learend Deputy Attorney General further submits 

that the essence of conspiracy is that there should be an 

agreement between persons to do one or other of the acts 

described in section 120A of the Penal Code. The said 
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agreement may be proved by direct evidence or may be inferred 

from acts and conduct of the parties.  

    The learend Deputy Attorney General also submits that 

although there appears no direct evidence of participation of the 

condemner-appellant to agreement with co-conspirators but 

strong circumstantial evidence prevails in support of conduct of 

the condemner/appellant to his agreement with co-conspirators 

to commit the offence in prosecution of the common intention. 

It is an undeniable fact as it appears from the evidence, the oral 

and documentary, on record that on the date of occurrence on 

25.02.2009 at 3.30 P.M. a co-conspirator DAD Rahim find him 

out and in response to his call (as it appears from his 

confessional statement) a 14 members delegation of BDR 

personnel went to the office of Prime Minister at Jamuna (as it 

then was) under his leadership at 4 P.M. and during discussion 

with the Prime Minister he posed himself as leader of the 

delegate and participated in the discussion over the demands of 

BDR personnel with the Prime Minister along with other co-

conspirators and at query by the Prime Minister of D.G., army 

officers and their family members he purposely omitted to 
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inform her majesty the killings and atrocities they meanwhile 

committed in Peelkhana rather replied that they had been kept 

in safe. P.Ws. 4, 7, 288, 301, 313, 316, 321, 328, 331, 345, 432, 

433, 575, 634 all are eye witnesses to the aforesaid facts of 

appearance of the delegate members of BDR personnel 

including the condemner/appellant at Prime Minister’s office, 

Jamuna from gate No.4 on 25.02.2009 at 4.00 P.M. and further 

that the condemner-appellant DAD Touhid led the delegation 

and during discussion with the Prime Minister the delegate 

members including the condemner/appellant concealed the 

killings of army officers and the atrocities they occurred in 

Peelkhana. P.W. 321 thus deposed- ‘cÖavb gš¿xi m‡½ Av‡jvPbvq 

wewWAvi cwiPq †`q ZLb Rvbjvg wWGwW †ZŠnx` I wWGwW iwng †bZ„Z¡ w`w”Qj’. 

It is also an undeniable fact that the rebellions delayed to 

surrender arms and they sat on discussion at Ambala hotel 

under the leadership of the condemner/appellant. The above 

facts and circumstances of the case give rise to a conclusion or 

irresistible inference of his common design of agreement with 

the co-conspirators to commit the crime.  
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The learend Deputy Attorney General further submits 

that the above circumstances of the case finds support by the 

evidence of prosecution witnesses as cited above. He submits 

that although the evidence of some of the witnesses are hearsay 

in nature but it bears substance having been corroborated by the 

admitted facts and circumstances of the case. More so, P.W. 4 

not only heard the slogan- ‘wWGwW †ZŠnx` wR›`vev`’ but himself saw 

to talk the condemner/appellant with rebellions while they were 

chanting slogans in his name as D.G of BDR. P.W. 8 deposed 

that at gate No. 4 when Golam Reza M.P. asked to open the 

gate he was replied that without approval of DAD Tauhid none 

would be set free. All the above P.Ws. are eye witnesses to the 

facts of leading 14 members delegation to the office of Prime 

Minister at Jamuna under the leadership of the 

condemner/appellant and deliberate concealment of committing 

murder of army officers including D.G, BDR and atrocities 

committed in Peelkhana supports strong interference of his 

association and common intention with the conspiracy under 

common design of all to work in furtherance of their common 

intention.  
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The learend Deputy Attorney General also submits that 

in addition to above circumstantial evidence prosecution has 

adduced oral evidence in support of his participation to the 

occurrence of committing murder of army officers in 

Peelkhana. P.W. 28 found the condemner/appellant at 8.30 

A.M. in the adjacent room of Badak office and also saw him to 

appear at 9.30 A.M. and to direct others- ‘‡Zvgiv mK‡j  A ¿̄ Av‡bv I 

†mbv Awdmvi‡`i LZg Ki’ and to the query of Maj. Asad as to 

assaulting him by the rebellions, the condemner/appellant 

replied- ‘Avcwb ey‡Sb bv?’ and afterwards ‘GKUy c‡i wWGwW †ZŠnx` wm/I 

Gi i“‡g Av‡m †gRi AvQv`‡K †`‡L Zv‡`i finish e‡j i“g †_‡K P‡j hvb| 

m‡½ m‡½ nvwej`vi †ejv‡qZ, bv‡qK Avmv`, wmcvnx Avwgbvi †gRi Avmv`‡K 

¸wj K‡i nZ¨v K‡i P‡j hvq|’ P.W. 427 also deposed- ‘wWGwW ˆmq` 

†ZŠnx ỳj Avjg Giv †KvqvU©vi Mv‡W©i mvg‡b wQj| Avgv‡`i MvwjMvjvR I gviai 

K‡i| 26.02.2009 weKvj 4Uv wWGwW †ZŠnx` e‡j  Avgv‡`i‡K mvwi a‡i †g‡i 

†djv n‡e|’  

The learend Deputy Attorney General further submits 

that the confession of the condemner/appellant finds 

corroboration to the above evidence of P.W. 28 as to his 

appearance in his office at morning, his witnessing to the act of 
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assaulting Maj. Asad, his subsequent appearance in front of the 

office of the commandant and instantaneous appearance of two 

rebellions and killing of Maj. Asad, his participation as delegate  

member to the office of Prime Minister at Jamuna, briefing 

before Media coming out from the office of Prime Minister as 

of fulfilling their demands and of general mercy by the Prime 

Minister, participation at Ambala Hotel for discussion and so 

on. P.W. 334, the confession recording Magistrate duly 

certified his confession as voluntary and in view of the evidence 

on record it appears true and thus bears evidentiary value.  

The learend Deputy Attorney General also submits that 

the confessional statement of co-accused having been 

corroborated by admitted facts and other evidence on record it 

bears substance and in view of section 30 of Evidence Act it 

can be considered as evidence against the condemner/appellant. 

The confession of co-accused Md. Jubayer (C.S. 337) and 

Selim Reza (C.S. 06) that the condemner/appellant was 

declared D.G. of BDR has been corroborated by P.Ws. 33 and 

628.   
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The learend Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case and the confession of co-

accused, in view of section 10 of Evidence Act, prosecution 

having succeeded to prove the charges under Sections 

120B/302/149 of the Penal Code against the 

condemner/appellant, the reference be accepted and the Cr. 

Appeal filed on behalf of the condemner/appellant be 

dismissed.     

Mr. Md. Aminul Islam, the learned Advocate, appearing 

on behalf of the condemner/appellant submits that among the 

prosecution witnesses referred above, the P.Ws. 1, 3, 5, 9, 11, 

13, 20, 27, 31, 48, 56, 73, 77, 105, 106, 110, 111 and 114, in 

fact, are hearsay witnesses as against the condemner/appellant. 

They all deposed in chorus that they, afterwards came to know 

from printing or electronic media or otherwise that the 

condemner/appellant DAD Touhid led the 12/14 member 

delegation to the office of Prime Minister at evening on 

25.02.2009 but they concealed the killings of army officers and 

the atrocities they occurred in Peelkhana and such hearsay 
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evidence as inadmissible in law finds no basis to support the 

charges against the condemner/appellant. 

Mr. Islam further submits that from attending facts and 

circumstances of the case as it appears on record undeniably a 

delegation of 12/14 member of BDR personnel along with the 

condemner/appellant DAD Touhid paid a visit to Prime 

Minister at Jamuna on 25.02.2009 at 4 P.M. being accompanied 

by State Minister Jahangir Kabir Nanak and Mirja Azam M.P 

whom Prime Minister entrusted to settle the matter peacefully 

on discussion with the BDR personnel and thus in view of the 

above facts participating of the condemner/appellant as delegate 

member does not constitute any offence. 

Mr. Islam also submits that there is no substance to their 

evidence that the condemner/appellant ever posed him as leader 

of the delegate and that he had pre-knowledge or agreement 

with the killings of army officers and atrocities as alleged. None 

of the above witnesses except P.W.321 Mirza Azam M.P., 

P.W.328 Jahangir Kabir Nanok, State Minister, P.W.345 

Sheikh Fazlul Karim Selim, M.P. and P.W.634 Advocate 

Shahara Khatun, Home Minister were present at the time of 
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discussion of the delegate members of BDR personnel with the 

Prime Minister. So the evidence of above witnesses except 

P.Ws. 321, 328, 345, 634 as noted above also appears hearsay 

in nature. More so, the alleged concealment of killing of army 

officers and committing atrocities in Peelkhana of which the 

condemner/appellant had no knowledge at the relevant time and 

hour constitutes no offence as alleged against him. 

 Mr. Islam further submits that the evidence of above 

P.Ws rather irresistibly established the role of the 

condemner/appellant in resolving the situation that occurred in 

Peelkhana on 25-26th Feb, 2009 and bringing back the 

rebellions in order.  

Mr. Islam also submits that the evidence of P.Ws 4, 8 and 

33 as of declaration of the condemner/ appellant as D.G of 

BDR and with his approval P.Ws 8 and 33 were rescued from 

quarter guard by M.P. Golam Reza on 26.02.2009 at 4/4.30 

P.M. finds no substance. P.W. 4 deposed that he heard slogan, 

‘¢XH¢X ®a±¢qa ¢S¾c¡h¡c’ by the BDR soldiers. The 

condemner/appellant had no such instruction and he did not 

play any role to that effect. Withholding of Golam Reza M.P. as 
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witness reasonably casts doubt to the statements of P.Ws. 8 and 

33. P.W. 30 identified the condemner/appellant from video-

footage which not being shown to the condemner/ appellant 

appears inadmissible in evidence. Similar is the position of the 

evidence of P.W. 102 who identified the condemner/appellant 

from video-footage but no such video-footage was seized and 

filed before the court. The testimony of P.W. 427- ‘26.02.2009 

a¡¢lM ¢hL¡m 4 V¡u ¢XH¢X ®a±¢qc h®m Bj¡®clL p¡¢l L‡l ‡g‡i ®gm¡ q‡h’- 

also finds no substance, firstly, it has no corroboration and 

secondly, all BDR persons surrendered arms long ahead. P.Ws 

464, 470, 475, and 509 identified the condemner/appellant from 

video-footage. Their evidence does not show any culpability of 

the condemner/appellant DAD Touhid to any offence. The 

testimony of P.W. 450 –‘26.02.2009 ¢XH¢X ®a±¢qc B®N H®p AÙ» Sj¡ 

¢c®a ®O¡oZ¡ ®ce’ on the contrary, favours the condemner/appellant 

and belies the statement of P.W. 427. P.W. 513 is the seizure 

witness as to of recovery of a pistol cover from the residence of 

DAD Touhid.  Mere recovery of pistol cover in absence of the 

condemner/appellant and the residence having been under the 

control of army it does not contribute anything to the 
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prosecution case as against the condemner/appellant. The 

evidence of P.W 634 ‘cieZx©‡Z Avgiv A ¿̄Mv‡i ch©‡e¶‡b hvB| †mLv‡b 

wM‡q ‡`wL arms and ammunitions wew¶ßfv‡e Qwo‡q wQwU‡q Av‡Q| Avwg 

ZLb cywjk Kwgkbvi bvCg mv‡ne‡K wb‡ ©̀k †`B H¸‡jv †MvQv‡bvi Rb¨ | ZLb 

cÖvq mÜ¨vi c‡ii NUbv| H mgq wWGwW ‡ZŠwn` Avgvi nv‡Z GK †MvQv Pvwe Zy‡j 

†`q| Avwg ZLb †mB Pvwei †MvQvwU cywjk Kwgkbv‡ii nv‡Z w`‡q Zv‡K mewKQy 

ey‡S wb‡Z ewj’ supports the defence case that the condemner/ 

appellant played his role in resolving the situation and bringing 

back order in Peelkhana.  

P.W. 654 the investigation officer is a formal witness and 

his testimony-‘‡ZŠwn`, wmivR, bvwmi‡`i cÖ‡ivPbv I mn‡hvwMZvq 25/30 

R‡bi `j NUbvi Av‡M wewfbœ mgq I Zvwi‡L †bZ„e„‡›`i Kv‡Q hvqÕ bears no 

evidentiary value. P.W 345 deposed that on 13.02.2009 6/7 

persons identified them as BDR personnel and they themselves 

identified them and among them the condemner /appellant 

DAD Touhid was there but in his cross-examination he 

admitted that he had no list of the BDR personnel who visited 

him and also admitted that he did no know the accused and as 

such his evidence bears no substance.  
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As per prosecution P.W.28 is an eye witness and star 

witness to the case. Although he claims that he deposed before 

I.O. on 26.02.2010 but the signature of I.O. on his 161 

statement seems to be recorded on 26.02.2011. His testimony as 

of appearance of the condemner/appellant at the time of 

assaulting Maj. Asad and his direction to finish the army 

officers finds no corroboration by P.W.16 Asifur Rahman 

Akash and P.W.454 Col. Jahanara who were the witnesses of 

the same sequence. P.W.28 claims that he together with Col. 

Jahanara took shelter in the office of the commanding officer, 

but it finds no corroboration from the testimony of P.W.454 

Col. Jahanara and as such his evidence appears unworthy of 

credit and it can’t be relied on. P.W. 28 further claims that as 

being directed by the condemner/appellant Habilder Belayet, 

Naik Asad and Sepoy Aminar instantly appeared there and 

killed Maj.  Asad by gun shot. His above testimony finds no 

support by the autopsy report made by P.W. 304, Dr. Jubaydur 

Rahman who reported death was due to stab wound by sharp 

cutting and pointed weapon and as he admits in his cross-

examination- ‘‡gRi Avmv‡`i g„Zy¨‡`‡n aviv‡jv KvUv AvNvZ †c‡qwQ| GUv 
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ey‡jU Qvov Ab¨ †Kvb A ¿̄ Øviv Kiv n‡q‡Q|’ More so, P.W. 28 is a 

witness of supplementary C.S. and has been set to implicate the 

condemner/appellant falsely. P.W. 334, the confession 

recording Magistrate admits that the condemner/appellant was 

taken on remand for seven days. The condemner/appellant 

claims by his statement under section 342 that taking on 

remand he was undergone inhuman physical torture and 

obtained the confessional statement which is neither voluntary 

nor true. Besides, by his confessioanl statement he did not make 

any admission of committing murder or atrocities as allegedly 

happened in Peelkhana, rather as valiant freedom fighter and 

remembering his outstandidng past performance he played vital 

role in settling the revolt and bringing the situation in order. 

The confessions of co-accused having not been corroborated by 

any independent witnesses also finds no evidentiary value.     

 Mr. Islam submits that there is no iota of evidence in 

respect of his implication to the conspiracy as alleged against 

him. As it is admitted by the investigation officer the detaing of 

the condemner/appellant for several periods on remand his 

confession lacks inherent quality of voluntariness having 
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obtained under coercion and duress keeping in prolonged 

custody and more so, after cessation of the conspiracy it bears 

no relevancy. It is the seettled law that confession not only be 

true but must be voluntary. Besides, such confessional 

statement after disclosure of the conspiracy does not bear any 

evidentiary value. He submits that section 10 of Evidence Act 

has no application to the instant case since there is no proof of 

the agreement of conspiracy as defined in section 120A of the 

Penal Code and the confession of co-accused also bears no 

evidentiary value.  The evidence of P.W 628 ‘He is the pioneer 

of the incident, Avgv‡`i W«vBfvi gwkDi e‡j m¨vi Dbv‡K DAD bv e‡j 

DG ejybÕ also finds no substance.  

Mr. A.S.M. Abdul Mobin also appeared for the 

condemner/appellant and endorsed the submission of Mr. Md. 

Aminul Islam and in fine adds that no evidence eithrer oral or 

documentary appears on record to support the charge either of 

120B or 302 against him, even no inference stands to support 

such charge from the attending facts and circumstances of the 

case to his agreement or meeting of mind with the conspirators 

in attaining the alleged common object or design and his 
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participation thereto. Rather the evidence as refers by the 

prosecution has established his relentless endevoar to bring 

back the situation in order as a valient freedom fighter. No 

tangible evidence appears on record in support of the charge 

against him. Learned trial Judge having failed to weigh and 

sifting the evidence erroneously found him guilty of the 

offences charged for and awarded the capital sentence ignoring 

all judicial norms of fair justice. The reference against him 

finds no merit. Consequently, the Criminal appeal/Jail Appeal 

on his behalf deserves consideration.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the eivdence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hasitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspircy has lost its 

relevancy as evidence. But no doubt it provides inference to the 

conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in persunace of 

their common intention has been well spelt out by his gestures, 

conducts, participation readily with the delegate members to the 

office of Prime Minister at Jamuna, posing himself as leader of 

the delegate, addresing to the BDR rebellions ‘cÖavbgš¿x  Avgv‡`i 

`vex †g‡b wb‡q‡Qb’ (exhibit-CXXXIX) as he confessed, all 
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provides strong inference to his complicity to the conspiracy. In 

most of the cases proof of conspiracy is largely inferential. The 

offence of conspiracy issentially requires some kind of 

menifestation of agreement. The express agreement, however 

need not be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words of 

communication. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in succesive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators 

from his conduct of concealment of the killing of army officers 

including D.G. BDR and their family members at the anxious 

query of the Prime Minister. In view of the facts and 

circumstances of the case and being a responsible officer he 

should have disclosed the happenings to the Prime Minister had 

he not been associated himself of his complicity to the 

conspiracy. From the attending facts as it appears on record all 

the killings of army officers including D.G. BDR, taking out 

arms by breaking armoury and other atrocities happened earlier 

prior to the meeting with the Prime Minister at Jamuna at 4.00 

P.M. and having had his appearence in Peelkhana Sadar Rifle 

Battalion office he observed everything and was fully aware of 

the occurrence and his concealment to the highest authority 

conclusively manifests his guilt to the conspiracy. His 

confessional statement ‘pÉ¡−ll L¡−R öe−a f¡C ®k, ¢pf¡q£l¡ ®hn ¢LR¤ 

A¢gp¡l−L ®j−l ®g−m−R, pñha ¢X¢S pÉ¡l−LJ ®j−l ®g−m−Rz’ –lends 

support to the attending facts of his knowledge of killing army 

officers including D.G. BDR prior to the meeting of Prime 



 

 

433 

Minister. Defence plea of ignorance of the condemner/appellant 

as of killings and atrocities prior to meeting with the Prime 

Minister and concealment of the same does not constitute any 

offence falls short. His gesture and posture as leader of the 

delegate and delay-dally tacties in surrendering arms also 

renders his indulgence to the conspirators to commit other 

offences such as looting the belongings of army officers, 

uncourteours behabiour to their family members, setting fire to 

their vehicles and so on. The conspirators had common design 

to have their D.G from the BDR personnel in lieu of army 

officers on deputation and for accomplishment of the same they 

hailed the condemner/ appellant as D.G. BDR as he belonged 

from their group and he also posed himself as D.G. BDR during 

the occurrence having control over Peelkhana prior to taking 

over the charge by the Police on surrender arms by the 

rebellions. The confessional statement of co-accused Selim 

Reza (C.S.A. 06) ‘B¢j aMe S¡e−a f¡¢l DAD ®a±¢qc−L i¡lfË¡ç ¢X¢S 

¢qp¡−h ¢e−u¡N ®cJu¡ q−u−Rz’ and that of Sepoy Md. Jubayer (C.S.A. 

337) ‘26/02/2009 a¡w pL¡−m l¦−j k¡Cz ®hm¡ 11 V¡l ¢c−L ®O¡oZ¡ qu ®k, 

DAD ®a±¢qc−L D.G. BDR Ll¡ q−u−Rz’ lends support to the 
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evidence adduced by P.Ws. 33 and 628. P.W. 33 deposed –‘26-

2-09 we‡Kj 4-30 wgt Gg.wc †iRv †KvqvU©vi Mv‡W© Av‡mb| wZwb ˆmwbK‡`i 

e‡jb bZzb wWwR †ZŠnx‡`i m‡½ Av‡jvPbvi †cÖw¶‡Z Awdmvi‡`i wb‡Z G‡mwQ| 

........ (c„t 11545)’. P.W. 628 also deposed-‘Avgv‡`i WªvBfvi gwkDi 

e‡j m¨vi Dbv‡K DAD bv e‡j DG ejyb’. In addition to above the 

circumtantial evidence there appears also direct evidence to his 

participation to the conspiracy. P.W. 4 rightly deposed that he 

heard the slogan ‘¢XH¢X ®a±¢qc ¢Sec¡h¡c’. P.W. 321 also deposed 

‘cªavbgbÍxi B−m¡Qe¡u ¢h¢XBl f¢lQu ®cu aMe S¡em¡j ¢XH¢X ®a±¢qc J ¢XH¢X 

l¢qj ®eaaÄ ¢c¢QRm’ P.W. 8 further deposed “mKvj 10 Uvq †Kw› ª̀q 

†KvqvU©vi MvW© K‡q`x †m‡j Avgv‡K AvUK K‡i| Avwg ‡mLv‡b AwdmviI 

cwievi‡K †`L‡Z cvB| 3 Uvi mgq  ‡iW wµ‡m›U Gi D×vi Kgx©iv wcjLvbvq 

cÖ‡ek K‡iI gwnjv I wkï‡`i wb‡q hvq| c‡i 4 Uvi mgq Gg.wc, †Mvjvg †iRv 

†KvqvU©vi MvW© Dcw ’̄Z nb mK‡j NUbv ï‡b KvM‡R wj‡L †bb| ZLb wZwb e‡jb 

DAD ‡ZŠwn‡`i AbygwZ Qvov Avcbv‡K Qvov n‡e bv| wZwb AbygwZ msMÖ‡ni Rb¨ 

P‡j hvb| wKQz¶b c‡i †diZ Av‡mb Abygvb 4.15 wgt Avgv‡K †KvqvU©vi MvW© 

†_‡K 4 bs †M‡U Av‡bb| 4 bs †M‡U BDR m`m¨iv †MU Lyj‡Z A¯̂xKvi K‡i| 

ZLb DAD †ZŠwn‡`i AbygwZ ï‡b †MU Ly‡j †`b|” Withholding of 

Golam Reza M.P does not play any advarse presumption to the 
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above ocular evidence having corroborated by confessions of 

co-accused, admitted facts of the case as  well as inculpatory 

confession of the condemner/appellant. P.Ws. 288, 301, 313, 

316, 321, 328, 331, 345, 575 all are eye witnesses to the part to 

Jamuna, the then office of Prime Minister, posing the 

condemner/ appellant himself as leader of the delegate and his 

concealment of the killing of army officers and atrocities 

committed therein. Moreover, P.W. 28 is the eye witness to his 

participation to the acts of conspiracy. P.W. 28 saw him at 9.30 

A.M.and to direct the rebellions. ‘−a¡jl¡ pL−m AÙ» B−e¡ J ®pe¡ 

A¢gp¡l−cl Maj Ll’. At the event of assaulting Maj. Asad by the 

rebellions and at his query P.W. 28 further heard the 

condemner/ appellant to say ‘Bf¢e h¤−Te e¡ ?’justifies his sharing 

of thoughts with the conspirators. Defence claims P.W. 28 as 

procured witness and raises doubt to his presence in the office 

at the relevant time and hour on 25th Feb, 2009 since P.Ws. 16 

Asifar Rahman Akash and P.W. 454 Col. Jahanara did not refer 

him in their testimony speciaslly Col. Jahanara together with 

whom he (P.W. 28) took shelter. Although the appearance of 

P.W. 28 does not find support with the testimony of P.Ws. 16 
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and 454 but the sequence of assaulting Maj. Asad by the 

rebellions and the appearance of the condemner/appellant finds 

corroboration with the confessional statement of the 

condemner/appellant. His confessional statement “Abygvb 9.30 

Uvi w`‡K nVvr ¸wji kã ïwb Ges wPrKvi †PuPv‡gwP ïb‡Z cvB| Avgv‡`i m`i 

ivB‡dj e¨v‡Uwjqv‡bi Awdm †_‡K `ievi nj 200 †_‡K 250 MR ~̀‡i| kã 

ï‡b Avwg Awd‡mi mvg‡bi †MB‡U Avwm| Avwg †mLv‡b Ae ’̄vb Kv‡j 8/10 MR  

~̀‡i †`wL K‡qKRb wmcvnx †gRi Avmv` †K wKjNywl gvi‡Q| Avwg Zv‡`i wPwb 

bv| Avwg Avgvi e¨v‡Uwjqv‡bi 2 Rb ˆmwbK‡K wb‡q †gRi Avmv` †K Zv‡`i KvQ 

†_‡K mwi‡q G‡b Avgv‡`i e¨v‡Uwjqv‡bi Awabvq‡Ki Awdm †`vZjvq ivwL| Gi 

wKQz¶b c‡i GKRb †jwW Wv³vi †j: K‡b©j (bvg g‡b bvB, Av‡M †`wL bvB) G‡m 

Avgv‡`i Awabvq‡Ki iæ‡g AvkÖq †bq| G mgq Avwg wb‡P `iRv Rvbvjv fv½vi 

kã, ¸wji kã cvB Ges ‰mwbK‡`i fv½Pzi Ki‡Z Ki‡Z †`vZjvq D‡V Avmvi kã 

cvB|’ lends support to the evidence of P.W. 28 and no reason 

stands to disbelieve the statement of P.W. 28 merely on the 

ground of variation of dates of deposition and signature on it 

which might be occured inadvertently. The confession of the 

condemner/appellant also lends support to the presence of Col. 

Jahanara (P.W. 545) whose name he failed to recollect as 

P.W.28 claims. It is true that P.W.28 is a witness of 
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supplimentary C.S. It is to be noted that considering the volume 

of the incident and the member of witnesses involoved in the 

case omission of examining any witness appears very much 

usual and for the reason above he can’t be considered as 

procured witness. He is neither friend to the prosecution nor foe 

to the condemner/appellant. More so, P.W. 28 sustained injury 

while took shelter thereat and he produced papers in support of 

his treatment to that effect. The argument led by defence 

Counsel does not bear any substance that the death of Maj. 

Asad was caused by merely stab injury and pointed weapon as 

it appears in the opnion of autopsy maker P.W.304 of Maj. 

Asad, in his report the exhibit 253, which finds the following 

injuries- 

“(I) One entry wound of bullet found on left 

forearm ½"˟½" in size blackned and inverted on 

frontral side. 

(II) One exit wound of bullet found on left 

forearm 1½"˟1" in size on Dorsal side found 

everted. 
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(III) One punctured wound found on right side of 

upper chest infront 2"˟1". Thoracic cavity depth 

near right shoulder.”   

The above evidence of P.W.304 as of cause of the death 

of Maj. Asad by stab injury appears inconsistent with 

documentary evidence which prevails over the oral evidence. 

The defence plea that Maj. Asad was caused to death not by 

gun shot as the instance of the condemner/appellant does not 

stand. 

On our above discussion in reference to the attending 

facts,circumstances of the case and evidence on recored it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

agaisnt the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf  of 

the condemner/appeallant is accordingly dismissed with 

modification.  
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C.S. Accused No.2  DAD/RDO 133 Md. Nasir Uddin 

Khan.  

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novijoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker, 

 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 

 P.W.9 Lt. Col. Md. Maksudul Haque, 

P.W.11 Major Md. Suja-ul-Haque, 

 P.W.13 Major Munsi Mahbubur Rahman, 

 P.W.20 Major Kamrul Hasan, 

 P.W.22 Major Abdullah-Al-Mamun, 

 P.W.27 Major Raoshanul Firoz, 

 P.W.31 Sepoy Firoz Hossain Deptori, 
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 P.W.60 Pachok Md. Saidul Islam 

 P.W.77 Major Rukhsana Khanom, 

 P.W.82 Sepoy Md. Abdur Rashid 

 P.W.111 Lt. Col. Md. Akramuzzaman 

 P.W.154 Major Md. Jayedi Ahsan Habib, 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 

 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 

 P.W.313 Major General Miah Md. Joynul Abedin, 

 P.W.316 Nur Mohammad, Inspector General of Police, 

 P.W.356 A.M. Zulfiquar Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused – 

DAD Tauhidul Alam (C.S.A. 01) 

 DAD Habibur Rahman (C.S.A.03) 

 Sepoy Selim Reza (C.S.A.06) 

 Sepoy Md. Kamal Mollah (C.S.A.69) 

 Sepoy Md. Abdul Mohit (C.S.A.70) 

 Habilder Md. Yousuf Ali (C.S.A.75) 
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 JCO Subader Md. Yousuf Ali Khan (C.S.A.180) 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. Nos.11, 13, 20 and 111 but added 

the evidence of following witnesses for consideration- 

 P.W.432 Alhaj Md. Iqbal Khan, 

 P.W.433 Md. Azizur Rahman, 

 P.W.470 Havilder Md. Momtaz Uddin, 

 P.W.515 Naik Assistant Md. Alauddin Bepari and  

 P.W.634 Advocate Shahara Khatun, the then Home 

Minister. 

P.W.1 Novojoty Khisha is the informant. He deposed that 

on 25.02.2009 he was the officer–in-charge of Lalbag police 

Station. At about 9.45 A.M. he came to know that there occured 

firing in BDR Sadar Daptor, Peelkhana. He lodged a G.D No. 

2145 date 25.02.2009 and proceeded along with his force 

towards BDR Head Quarter to ascertain the incident. He 

proceeded up to Azimpur graveyard but for firing could not 

proceed further. He came to see BDR personnel to set Machine-

gun and other heavy arms on the roof of the building adjacent 

to gate No. 2. He came to understand that there occured revolt 
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in BDR Head Quarter. The situation was so terrible that he 

could not enter into BDR Headquater. He also came to know 

that the BDR personnel took stand at all the gates and none had 

access therein. He heard incessant firing from inside of BDR 

Headquarter. He came to know from different sources that on 

the occasion of BDR week, Darbar was held at 9 A.M with 

participation of 3000 members, both high officials and BDR 

personnel and DG in the Chair. He informed the occurrence to 

higher authority by radio message. He further came to know 

that 27 persons having bullet injury got themselves admitted 

into Dhaka Medical College Hospital; a student, a riksha-puller 

and a vegetables seller died by such injury; two dead bodies of 

army officers were recovered from Kamrangirchar at about 

14.30. He came to know from different sources that during the 

course of Darbar the BDR personnel under the leadership of 

DAD Touhid along with the condemner/ appellant DAD 

Nasir, DAD Habibur Rahman, DAD Jalil, BDR A. Rahim and 

Sepoy Mojammel entered into Darbar with arms, fired 

indisereminately pointing army officers and carried on 

atrocities in Peelkhana.  
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In cross-examination on behalf of the 

condemner/appellant DAD Nasir Uddin Khan, he stated that at 

the time of occurrence he was the officer-in-charge of Lalbagh 

Police Station. He admitted in cross-examination that he did not 

know the condemner/ appellant earlier and got the name of the 

condemner/appellant from different sources such as from 

electronic media and persons who went to the office of the 

Prime Minister. The BDR personnel had grievence against the 

Army officers and they made revolt against the BDR authority. 

He came to know of the death of 57 army officers, 2 house 

workers, a retired army person and his wife, the wife of DG and 

an army person till 28.02.2009. He did not know how many 

BDR persons were killed. Perhaps 6/7 BDR personnel were 

killed. DAD Nasir hailed from 44 Battalion. He identified the 

condemner/appellant in Hotel Ambala and later on come to 

know his identity from different sources. He did not see to 

assault anyone. He denied the suggestion that he implicated the 

condemner/appellant falsely.  

P.W.3 Lt. Col. Md. Abu Tasnim deposed that he joined 

in the BDR on deputation in the year 2003. Afterwards he went 
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abroad on mission and returned in the year 2006 and had his 

posting therein till occurrence. BDR week started on 

24.02.2009. On 25.02.2009 DG of BDR appeared at Darber 

Hall at 8.55 A.M. Darber started at 9.00A.M. At the time of 

speech of D.G. at about 9.30 A.M. one Sepoy entered into 

Darber through Kitchen door and stepped forward to the stage 

and pointed gun towards D.G. Some Officials along with D.G. 

caught hold that Sepoy. There raised a hue and cry. He moved 

towards the stage. Another Sepoy with Arms also rushed 

towards stage. Maj. Khaleq chased him. He came to know later 

on that the Sepoy who came up on stage was Moyeen and who 

escaped was Kajal. Col. Anis invited all to attend Darber. At 

that time he came out from Darber Hall and proceeded to gate 

No.5. There he found presence of Maj. Mokbul and Maj. 

Kamrul. They asked the BDR personnel to come back into 

Darber. He came to see 3/ 4 BDR soldiers with arms standing to 

the North-East of the field. He came to hear ‘a¡s¡a¡¢s ®Ol¡J Ll 

HLSeJ ®ke ®hl q®a e¡ f¡®lz’.  .................................................  

Later on 7/ 8 BDR soldiers assaulted him and took him to RSB 

building and thereafter Lance Naik Rezaul along with 3/ 4 
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soldiers took him to Line. He was threat till recovery on 

26.02.2009. During this time he had talk over mobile with Col. 

Arif, Col. Moshiur, Maj. Tarek and Subeder Maj. Ansari. He 

came to know that 14 members including DAD Towhid, DAD 

Habib, the condemner/ appellant DAD Nasir, DAD Jalil and 

DAD Rahim met with Hon’ble Prime Minister but they did not 

disclose as of the revolt and killing activities. On 26.02.2009 at 

5.00 P.M. he was recovered and taken to Mirpur Cantonment. 

He came to know from printing and electronic media that DAD 

Touhid, the condemner/appellant DAD Nasir, DAD Habib, 

DAD Rahim, Havilder Rafiq, Sepoy Moniruzzaman, Sepoy 

Salim Reza, Sepoy Monir and DAD Jalil  met with the Prime 

Minister but they did not disclose of the massacre they 

committed in Peelkhana.  

In cross-examination on behalf of DAD Nasir (the cross-

examination of DAD Tauhid as adopted.) he stated that his 

family members remained in Peelkhana premises on 25-

26/2/2009. There were 7 members in his family, his wife 

Mahmuda, daughter Bushra, 3 sons- Soyeat, Roja, Nubed and 

sisters-in-law Shimu and Lipi. None of the members of his 
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family was killed. On 25-26/2/2009 he was with his BDR 

uniform. BDR soldiers were aware of his position at the time of 

occurrence. At the time of occurrence, he was the signal sector 

commander.  He was also in the same post in 2005. Having his 

posting twice he was concerned about the performance of that 

sector. Main task of this sector was to make communication 

with different sectors of BDR. He was the Chief of that Sector. 

His next junior was 2nd in command. There were different posts 

below 2nd in command. He did not inform of the occurrence to 

different sectors of Army. When he moved towards signal 

sector as per direction of D.G. no death occurrence took place. 

He went to recreation room at about 11.00 A.M. and remained 

there till 11.30. BDR soldiers were aware of his position. Tattoo 

show is a special parade ceremony. Recreation room stands 400 

yards away from Darber Hall to South-East. Tattoo show held 

550 yards to the South-East from Darber Hall. It is near to 

signal sector. He had no knowledge of appearance of State 

Minister Jahangir Kabir Nanok and Whip Mirza Azam at 

Peelkhana. The officer with whom he had talk did not tell him 

the presence of Minister Nanok and Whip Azam. But he came 
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to know afterwards of their appearance in Peelkhana. He talked 

with Col. Arif of DGFI at 10.50. Later on he denied that he had 

no talk with Col. Arif. He deposed before the I.O. that one 

constable pointed SMG towards him and cried out that he has 

got one and asked other to come and instantly 7/8 BDR 

personnel took him behind RSP by way of assaulting. He 

deposed before the I.O. that he remained in Peelkhana till 

26.02.2009. He also deposed before the I.O. that he had talk 

with Col. Arif of DGFI, Col. Moshiur, Subader Maj. Ansari and 

with his family members over mobile. He did not inform them 

of any death. He also did not ask for any help either from the 

office of Prime Minister or military Head Quarter. He came out 

from Peelkhana on 26.02.2009 at about 5 P.M.. He did not go to 

the police station. He also did not make any interview. Gate 

No.5 is adjacent to Noor Mohammad School. Towards south of 

the Darber Hall there is porch and parking place. From porch 

there runs a road towards RSU. Beside the road there stands 

trees. Towards North of the road there stands Abdur Rouf 

School. Abdur Rouf School stands 500 yards away from Darber 

Hall. On his way, he came to meet with Maj. Mokbul and 
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Gajjali. When he came to see Maj. Mokbul and Gajjali, he also 

saw a pick-up at Sultan ground. Thereafter he returned to 

Darber Hall. He denied the suggestion that what he has deposed 

of Nasir is quite false and frivolous.    

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined in BDR in the year 2007 from Army. On 25.02.2009 

he had his seat in the mid of officers row. Darber started at 9.00 

A.M. with the recitation from the holy Quarn. DG was 

delivering speech on ‘X¡m i¡a LjÑp§Q£’ and thereafter on 

‘smuggling’. At one stage D.G. tried to get support of the 

soldiers in support of his deliberation but did not find any 

response. At that moment Sepoy Moyeen and Sepoy Kajol 

entered into Darber Hall with arms from left side of DG. Sepoy 

Moyeen came up on the stage and pointed arms towards DG. At 

such instance soldiers stood up and there happened a hue and 

cry and soldiers began to run to and fro. He heard firing sound. 

He came to see BDR personnel taking exist of Darber Hall by 

breaking down the glass of windows to the north. He proceeded 

towards north field. He happened to meet with RP soldiers. He 

asked them about the occurrence but did not get any reply. He 
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also came to see 10/ 12 soldiers to proceed towards Darber Hall 

with arms. He became afraid seeing their mood and went 

towards east, to the training shed. ........................................... 

On the following day at noon BDR personnel surrendered their 

arms. At one time he was rescued by a Member of Parliament. 

On rescue he was sent to his residence. He came to know 

afterwards from different sources including electronic media 

that at the leadership of DAD Towhid, DAD Rahim, DAD Jalil, 

the condemner/ appellant DAD Nasir, DAD Habib, 

Signalman Monir, Sepoy Moniruzzaman, Habilder Rafiq, 

Sepoy Salim Reza, a group of 14 members met with Hon’ble 

Prime Minister and pressed their charter of demands. Before the 

Prime Minister they concealed the atrocious activities of BDR 

personnel in Peelkhana, killing of 74 persons including 57 

Army Officers, damaging, looting and torching.  

 In cross-examination on behalf of condemner/ appellant 

DAD Nasir Uddin, he stated that he came to know that in order 

to settle the rebellion a 14 members delegation went to meet 

Prime Minister along with State Minister and Parliament 

Members, but he can’t say by which vehicle they went there.  
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P.W.6 Major Rezaul Mostafa Md. Asad–ud-Daula 

deposed that he joined in the army in 1982 and commissioned 

in the year 1983. Afterwards he served in different 

cantonments. He went on mission and joined in the BDR on 

02.10.2006 as Western Desk Staff Officer of Rifle Security 

Unit of BDR Headquarter and co-ordinated the works of BDR 

of Khulna, Rajshahi, Dinajpur and Rangpur. He also was in 

charge of quarter master and also discharged administrative 

functions. ................................. On 25.02.2009 at 8.40 A.M. he 

together with Lt. Col. Amin and Maj. Gazzali went to Darbar 

Hall. Maj. Shahnewaz also followed them. Darber started at 

9.00 A.M. with recitation from the holy Quarn. At about 9.30 

when DG was delivering speech on ‘X¡m i¡a Kg©m~Px’ a BDR 

soldier Moyeen entered into Darber Hall and pointed arms 

towards DG. DG and DDG stood up. Meanwhile BDR 

personnel were running to and fro. At that time there occurred 

1/ 2 rounds firing at south gate. DG asked the commanders to 

control their respective troops. He went towards west and got 

his exist by the window. He moved to the north towards dairy 

farm and afterwards crossing over the wall of Peelkhana came 
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to the residence of his brother at Dhanmondi. 

..................................................... Later on, he came to Rifle 

squire and monitored what was happening in Peelkhana. At 

about 3.00 P.M. on that day State Minister Jahangir Kabir 

Nanok, M.P. Azam and some others with white flag invited 

BDR personnel to talk with Prime Minister. After sometimes 

under the leadership of DAD Towhid, DAD Jalil, DAD Rahim, 

DAD Hafiz, the condemner/ appellant DAD Nasir, Sepoy 

Salim Reza, Signalman Monir, Habilder Rafiq, Sepoy 

Salauddin, Sepoy Abul Kalam went to the office of Prime 

Minister. He came to know afterwards that at the time of 

discussion with the Hon’ble Prime Minister they concealed the 

‘masacar’ occured in Peelkhana.  

 In cross-examination on behalf of DAD Nasir he stated 

that he resided in Peelkhana. .................................  He deposed 

before I.O. on 07.04.2009. He did not know whether it was 

Lalbag P.S. case No.65 dated 28.02.2009. He joined in the Rifle 

security unit on 2nd October, 2006. The unit comprised of two 

desks. He denied the suggestion that Peelkhana was under his 

desk. The main desk of the unit was to collect information of 
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security concern and inform to headquarter. Since he was in 

charge of the western desk, he had no entrustment to security 

matters. There was no other intelligent security unit. 

........................................ There was an extensive security for 

Darber Hall. Different persons were in charge of magazine at 

different times. Maj.  Riaz and Maj. Jalil were in the charge. He 

cannot remember the name of others. In the leaflet there was the 

allegation of corruption of DG and DG Madam and Col. Mujib. 

They did not make out any point for counter leaflet against 

corruption. He denied the suggestion that since the statement of 

corruption was correct; they did not dare to make any counter 

leaflet. He denied the suggestion that DG did not prohibit to 

make any counter leaflet. He denied the suggestion that for the 

cause of corruption there was a division among the army 

officers and he belonged to the group who stood for the 

corruption. He denied the suggestion that on 24.06.2008 custom 

officer and intelligent agency detained Maj. Mahboob in the air 

port at the time of taking out 800 crore taka from Bangladesh at 

the instruction DG and Madam DG. It was a whispering of 600 

crore taka and it was circulated in ‘k¡u k¡u ¢ce, ®~c¢eL pwNË¡j Hhw 
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Bj¡l ®cn’. But it was a baseless information. He denied the 

suggestion that on the occasion of taking out money from the 

country there was a division among army officers in BDR and 

the groups were DG (BDR) group and Moin-U-Ahmed group 

and that for the cause of aforesaid groupings the tragic incident 

took place in Peelkhana. He denied the suggestion that the 

leaflet was the outcome of the groupings among the army 

officers and that BDR perosonnel had no complicity to the 

occurrence. He cannot say whether counter statement was sent 

in the dailies for the news against ‘V¡L¡ f¡Q¡l’. He denied the 

suggestion that army officers were on duty with arms and key 

of the magazine was also with the army officers. Office of Rifle 

security was 500 yards away to the south-east from Darber Hall 

and diary firm was to the north-west of Darber Hall. He denied 

the suggestion that at the instruction of DG he was moving 

towards opposite side. Perhaps he crossed the wall of Peelkhana 

at about 10.10 A.M.  At the time of escaping none of the BDR 

personnel could cause any harm to him. He reached at the 

residence of his brother at 10.30 A.M. He remained there till 

11.15. At that time he had official mobile with him. He cannot 
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say whether I.O. collected call list of his mobile. He denied the 

suggestion that he had talk with the rebellions over his mobile. 

He had no talk with M.P, Minister or media persons.  He had 

also no talk with Lalbag and New Market Police Stations. He 

did not go to the office of the Prime Minister. He did not 

depose before the I.O. from whom he came to know of the 

occurrence. He denied the suggestion that he made false 

statement against the condemner/appellant DAD Nasir and that 

the condemner/appellant did not conceal anything from Prime 

Minister.  

 P.W.7 Major Tareque Md. Vawali deposed that he joined 

in the Army as commissioned officer in 1985. He had his 

posting in BDR at different times. In Feb, 2009 he was posted 

at 45 Rifle Battalion, Mymensingh. On the occasion of BDR 

week in the month of Feb, 2009 he was entrusted with 

distribution of invitation cards to the invitees and accordingly 

he joined BDR Headquarter on 14.02.2009. On his joining he 

had been attending office in Peelkhana from his residence at 

Nakhalpara. On 21.02.2009 some leaflets were distributed in 

BDR. Under the circumstances 11 Major in BDR were posted 
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at important establishments and he was entrusted with the 

quarter guard. ........................... ....... ..... On 25.02.2009 he 

came out from his residence for distributing invitation card to 

Abdul Malek, Member, Planning Commission and in order to 

receive envelop he went to Peelkhana. At about 9.30 he arrived 

at gate No.3 and heard firing from inside of BDR Headquarter. 

He came to see people running to and fro and he stopped 

thereat. He brought it to the notice of Lt. Col. Miraz. Lt. Col. 

Miraz instructed him to make a watch over it. Afterwards at 

evening he appeared at gate No.4. There he came to see 

political leaders to call for restoring peace and order. At 4.00 

P.M. he came to see DAD Towhid, DAD Jalil, DAD Habib, 

DAD Rahim, the condemner/ appellant DAD Nasir, Sepoy 

Salim Reza, Sepoy Monir, Habilder Rafiq, Sepoy 

Moniruzzaman – a 14 members delegation was moving to meet 

with Prime Minister. At the instruction of commander he came 

back to Mymensing at 9.50 P.M. Later on, he came to know 

that 74 persons along with 57 army officers were killed in 

Peelkhana. The delegate leaded by DAD Towhid concealed the 

killing the officers from the Prime Minister.  
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In cross-examination on behalf of DAD Nasir Uddin, he 

stated that he had official order to come at Peelkhana on the 

occasion of BDR week. He did not bring the order with him but 

it remains in his custody. ………………………… He came to 

see the occurrence in Darber Hall from graveyard attached to 

New market. He had official mobile phone. He saw the political 

leaders at gate No.4 at about 3.00 P.M. He had no talk with 

political leaders. He could not invite Mr. Malek on 25.02.2009. 

He had no communication with army authority. On 25.02.2009 

he was in Dhaka till 5.30 P.M. He denied the suggestion that he 

could not reach Mymensingh at 9 P.M. He went to 

Mymensingh by bus. He had his involvement with ‘X¡m i¡a 

LjÑp§Q£’. He deposed before the I.O. on 10.05.2009. Prior to that 

he did not make any statement to any body or he had no talk 

with media. What he deposed before I.O. that was composed in 

computer. I.O. recorded his statement by himself and after 

composition it was read over to him. He denied the suggestion 

that he was tutord a composed statement and there was no 

similarity of his hand writing statement with that of composed 

statement. He denied the suggestion that he remained in Dhaka 
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from 14.02.2009 to 25.02.2009 without approval of the 

authority. There was grouping for misappreciation over ‘X¡m i¡a 

LjÑp§Q£’ among the army officers. One leaded by Sakhil and 

another leaded by army chief Moin-U-Ahmed. He denied the 

suggestion that the occurrence was out come of grouping 

among the army officers and he hailed from Moin-U-Ahmed 

group. He denied the suggestion that in order to conceal their 

guilt they made false statement against the BDR personnel and 

that he is a procured witness.  

P.W.9 Lt. Col. Md. Maksudul Haque deposed that he got 

President Rifle Award from BDR Sector Comilla. For receiving 

award he was attached with Peelkhana and attended Darber on 

25.02.2009 at 8.40 A.M. Darber started at 9.00 A.M. Initially 

DG exchanged greetings. At about 9.30 when DG was 

delivering speech over ‘X¡m i¡a LjÑp§Q£’ saying that the profit 

from ‘X¡m i¡a LjÑp§Q£’ would be deposited in the welfare account 

of BDR personnel. Sepoy Moyeen of 13 Battalion entered into 

Darber Hall and pointed arms on DG. Sepoy Kajal of 44 

Battalion also entered into Darber Hall with arms. DDG caught 

hold Moyeen Uddin. Other officers disarmed him. Sepoy 
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Moyeen fell down on the stage. He came to see one officer 

from medical core to untie the button of the shirt of Moyeen. At 

that time Moyeen escaped from Darber Hall. Afterwards he 

heard a firing and instantly BDR personnel make a sound 

‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of windows. 

He came to hear firing sound from outside the Darber. Firing 

sound was increasing gradually. DG also directed the 

commanders to control their respective troops. At one time 

senior officers took DG under the shade of screen behind the 

stage. When firing was coming inside Darber Hall all lay down 

on the floor. Darber Hall became empty. He was observing all 

taking shelter behind the stage. All on a sudden, 10/15 BDR 

personnel entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 
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heavy firing outside Darber Hall. A few minutes after Sepoy 

Salim of 44 Battalion appeared near to the stage with arms and 

megaphone and asked the officers behind the stage to come out, 

failing which they were threatened to their life. DG and DDG 

along with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and ordered to go one by one. 

They proceeded towards west through a line. ................. 

............................................. Sensing the consequence of Darber 

Hall he came out. He arrived at in front of the family quarter 

and thereafter he left Peelkhana crossing boundary wall. Later 

on, he came to know from printing and electronic media that 

under the leadership of DAD Towhid, DAD RAhim, DAD 

Hasib, DAD Jalil, the condemner/ appellant DAD Nasir, 

Habilder Salim, Naik Salim, Sepoy Salim Reza, Habilder Rafiq, 

Naik Safi, Sepoy Razzaq, Sepoy Nazrul, Sepoy Monir in total 

14 members delegation had a sitting with Prime Minister but 

they concealed the killing of army officers in Peelkhana. Beside 

killing of 57 army officers, BDR personnel looted magazine, 

kote and different items from the residences and set fire.  
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In cross-examination on behalf of condemner/appellant 

DAD Nasir, he stated that on 25.02.2009 he did not go to the 

office of Prime Minister. He got the news through media. He 

also came to know that on 25.02.2009 L.G.E.D Minister Nanok, 

Whip Mirza Azam along with others appeared at gate No.4 of 

BDR Headquarter. He did not tell anything to Minister or M.P. 

He denied the suggestion that he concealed the occurrence with 

prior motive. He denied the suggestion that DAD Nasir did not 

conceal any information from Hon’ble Prime Minister.  

P.W.22 Major Abdullah Al Mamun deposed that on the 

occasion of BDR week 2009, he was entrusted with duty but he 

took leave for a day on 25.02.2009 and thus remained in his 

residence in Peelkhana. At about 9.00 A.M. he heard firing. 

Through window from his residence on 2nd floor he came to see 

22/25 BDR personnel having armed shouting in the varanda of 

24 Battalion. They were asking to take arms rapidly. In order to 

know the situation, he instantly came to the office and found 

7/8 clerks and runners in the varenda. One runner asked him to 

run away informing that the BDR personnel revolted and killed 

some persons. Soon after he came back to his residence and 
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tried to come again to the office through back side of the office. 

.......................................... He contacted with his friends and 

relatives over mobile. From them he came to know that 

government took seat for discussion with the rebellions. There 

was miking provoking the rebellions. The condemner/ 

appellant DAD Nasir was among them who were provoking 

through mike.  

In cross-examination on behalf of the condemner 

/appellant DAD Nasir, he deposed before I.O on 03.03.2009. 

His statement was composed in computer. Before that I.O 

recorded it by his own hand. He joined in Dhaka sector in 2007. 

Earlier he had his posting in 15 Battalion. Battalions- 13, 24, 36 

and 44 were under Dhaka Sector. The aforesaid Battalions 

including Dkaka sector opereted ‘Wvj-fvZ Kg©m~PxÕ There were 

75/150 shops. He was the Asstt. Co-ordinator of the shops. Sr. 

commander was the co-ordinator. 

.......................................................... He denied the suggestion 

that he could not identify the condemner/appellant. He denied 

the suggestion that he was aware of the revolt and thus obtained 

leave. He did not know of the delegation. Later on, he came to 
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know that 14 members including DAD Nasir went to the office 

of Prime Minister. He worked with DAD Nasir in Dhaka sector. 

He denied the suggestion that DAD Nasir did not work in 

Dhaka sector. He can’t say whelthir DAD Nasir was with M.P. 

Taposh on the night. He came to understand clearly that it was 

the voice of Nasir. He denied the suggestion that DAD Nasir 

did not say anything in mike. He denied the suggestion that he 

did not take leave and that he deposed falsely.  

 P.W.27 Major Rawshanul Firoz deposed that on 

25.02.2009 at 11.00 A.M he had a meeting at Commerce 

Ministary. He came to BDR Head quarter at 8.00 A.M. He 

attended Darber at 8.50 A.M. Darber started at 9.00 A.M. While 

D.G. was delivering speech, Sepoy Moyeen came up on the 

stage with arms. He heard a firing sound. At one time he came 

out from Darber through west door. There he came to see the 

condemner/ appellant DAD Nasir, to make direction to the 

BDR personnel. ................................. Later on, he also came to 

know that the condemner/ appellant DAD Nasir  went to the 

office of Prime Minister under the leadrship of DAD Tauhid 

and placed there demands concealing massacre.  
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In cross-examination on behalf of the condemner/ 

appellant, he stated that on 25.02.2009 he had his meetting in 

Commerce Ministry. He was attached with BDR Sadar Sector 

in 2007. He was entrusted to inform the authority as to price of 

the commodities. In the month of June 2007 he was also 

entrusted with the intelligence affairs. He denied the suggestion 

that he had his duty to collect detective information and that he 

was aware of all informations. He was not aware of leaftet of 

21.09.2009. He can’t say whether the rebellions placed any 

demand before the Minister and M.Ps. He had no duty to 

controll the cash of ‘WvjfvZ Kg©m~PxÕ among the BDR personnel. 

He left Peelkhana at about 10 A.M. The meetting in commerce 

Ministry was scheduled to be held at 11 A.M. He could not 

attend the meetting. On 25.02.2009 he had mobile with him. I.O 

did not seize his mobile. ................. 

.......................................He did not mention the name of the 

delegate members in his deposition. He can’t say whether D.G. 

talked with Prime Minister and Chief of Army. Prime Minister 

declared general mercy over Peelkhana incident. He denied the 
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suggestion that the condemner/appellant did not conceal any 

matter before the Prime Minister and that he deposed falesly. 

P.W. 31 Sepoy Firoz Hossain Daptori deposed that 

.................. on 25.02.2009 he attended Darbar. After 20/25 

minutes of Darber Sepoy Moyeen of 13 Battalion, Sepoy Kajal 

of 44 Battalion entered into Darber Hall with arms. Sepoy 

Moyeen appeared in front of DG and pointed arms on him. The 

officers present there detained Moyeen and disarmed him. At 

that time Sepoy Kajal ran away from Darber Hall. BDR 

personnel shouted ‘S¡‡Mv’ and stood up. Some BDR personnel 

took exit from Darber Hall. DG asked all of them to take seat. 

Defying the order of DG, they all came out. He also came out 

with them and ran towards line. Thereafter, following dairyfarm 

he escaped and came to his residence. While he was in his 

residence he came to know through T.V that BDR personnel 

made a revolt on their demands. Under the leadership of DAD 

Towhid and the condemner/ appellant Nasir 12/14 BDR 

personnel went to meet the Prime Minister.  

In cross-examination on behalf of the condemner/ 

appellant DAD Nasir, he stated that he deposed before the I.O. 



 

 

465 

on 26.02.2011. He denied the suggestion that on 26.02.2011 he 

narrated the story 1st. The case was lodged on 28.02.2009 with 

Lalbag Police Station. He did not know when I.O. started 

investigation. He did not know of anyother investigation. 

Nobody informed him that different agencies made inquiries. 

He did not take any personnel initiative to inform the 

occurrence to anybody. On 25.02.2009 at about 11.00 A.M. he 

went to his residence. He denied the suggestion that he had his 

participation to BDR carnage and that he deposed falsely. He 

did know whether DAD Towhid and DAD Nasir went to the 

office of Prime Minister at the instance of Prime Minister. What 

he has deposed before the Court also deposed before the I.O. 

He denied the suggestion that he deposed as being tutored.  

P.W. 60 Pachok Md. Saidul Islam deposed that on the 

date of occurrence, 25th Feb, 2009 he was in his cook house. At 

9.30 A.M. he heard firing from Darbar. He went to his 

residence at 10 A.M. and remained there. At 11 A.M. opening 

the door he came to see the condemner/ appellant DAD 

Nasir,  Selim Reza and Sepoy Rafiqul to enter into his 

residence with arms. DAD Nasir was seemed very anxious. 
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Selim Reza and Sepoy Rafiq were going out and coming in 

repeatedly. Afterwards Selim Reza went out. At 12.30 he also 

left his residence and went to mess. He came back to his 

residence at 2.30 P.M. and came to see the condemner/ 

appellant DAD Nasir and Sepoy Rafiq. AT 3.00 P.M. Selim 

Reza came to his residence with vehicle and told of going to the 

residence of Prime Minister. The condemner/ appellant DAD 

Nasir told- ‘GZ¸‡jv Avwg© Awdmvi nZ¨v Kiv n‡jv, mvavib ¶gv †c‡j †Zviv 

gvc cvwe, Avgiv gvÎ K‡qKRb wWGwW, Avgv‡`i wePvi n‡e|Õ   

In cross-examination on behalf of the condemner-

appellant he stated that he came out from the residence leaving 

behind the accused in his residence and again came back to his 

residence. He came out from the residence to observe the 

situation. He was not anxious. He denied the suggestion that on 

the date of occurrance he was in jovial mood. He did not see 

committing any murder. Having afraid he did not make any 

protest. He did not tell of DAD Nasir in Mutiny case. His two 

brothers-in-law Jakir and Ujjal are employees of BDR as cook. 

They have been appointed after 25.02.2009. He denied the 

suggestion that he deposed falsely. 
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P.W. 77 Major Rokhsana Khanom deposed that she 

joined in BDR hospital as pathalogist on 03.09.2007. On 

25.02.2009 she attended Darbar. At 9.30 a Sepoy Moyeen 

entered in to Darbar with arms. Sepoy Kajal followed him, 

Officers disarmed Moyeen. BDR persons stood up and took 

step to run way.  ...................... However she came out form 

Peelkhana at 5 p.m. and took shelter in the residance of a 

relative of Maj. Farjana. From printing and electonic Media she 

came to know that the BDR personnel killed 57 army officers. 

The atrocities occured under the leadrship of DAD Tauhid, 

DAD Nasir, DAD Rahim and DAD Jalil. A 14 mambers 

delegation under the leadership of Tauhid met with Prime 

Minister but they concealed the occurrence. They all had 

implication in the killings. She identified Sepoy Obaidul along 

with the condemner/ appellant DAD Nasir, , Sepoy Salim 

Reza, Sepoy Kazzal Ali, Sepoy Moyeen Uddin, Sepoy 

Shahbuddin, Sepoy Siddiq, Sepoy Sumon Miah, Sepoy Sazzad, 

Sepoy Saidul, Sepoy Ibrahim, Lance Naik Ekram, Sepoy 

Habibur, Sepoy Jashim Mollic, Sepoy Motin, Sepoy Muhit, 

Sepoy Mehidi Hasan, Habilder Moniruzzaman and Sepoy 
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Rafiqul Islam, whom she saw in Darbar Hall by photos kept in 

Sadar Daptor.    

In cross-examination on behalf of the condemner/ 

appellant, she admitted that the photo by which she identified 

the condemner/appellant is not available in the court and no 

such photo was seized. She further admitted that she did not 

identify the condemner/appellant in any other way excepting 

photo. She deined the suggestion that no photo was shown to 

her and she did not identify any accused with photo. She did not 

know the accused.  

P.W.82 Sepoy Md. Abdur Rashid deposed that on 

25.02.2009 at about 9.30 he came to see some BDR personnel 

running out from Darber and some of them were carrying arms. 

Being afraid he hid himself in the store room of 44 Battalion. 

At 12.00 noon, he came out and saw a Sepoy with arms and the 

condemner/ appellant DAD Nasir and Subedar Maj. Zakir on 

discussion at the entrance of the office.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he did not happen to meet with any one 

of 44 Battalion. He was a store man. In the store there was a 
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toilet with water.  He denied the suggestion that nothing could 

be seen from the store and he deposed falsely. He denied the 

suggestion that he did not see the condemner/appellant Nasir 

on discussion with Zakir and that he deposed falsely.  

P.W.154 Major Md. Jayedee Ahsan Habib deposed that 

prior to the occurrence he had his posting in 40 Rifle Battalion, 

Dinajpur. He came to Peelkhana on 16.02.2009 and on the date 

of occurrence i.e. on 25.02.2009 he was in Darbar. 

………………………….  Later on, M.P. Reza rescued him and 

took him at gate No.4 and he went out through gate No.4. Later 

on, he came to know that at the leadership of DAD Towhid, the 

condemner/ appellant DAD Nasir, DAD Rahim, DAD Jalil, 

Habilder Rafiq a 14 members delegation went to Prime 

Minister’s Office. They placed their demands but concealed the 

killing of 74 persons including 57 army officers.  He identified 

his recovered mobile exhibit LV.  

In cross-examination on behalf of DAD Nasir he stated 

that on 16.02.2009 he joined in Peelkhana. He attended Darber 

in order to receive prize. He went to Darber at 7.45 A. M. It was 

scheduled at 8.00 A.M. but afterwards it shifted at 9.00 A.M. He 
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stayed there. He deposed before the I.O. on 22.03.2009. He 

cannot say the exact time when violence took place in Darber. 

He remained in Darber till 10.20/10.22 hours. Until then DG was 

alive. He also found there DDG, Col. Anis, Subeder Nur Islam, 

Maj. Mumin, Maj. Roksana, Pesh Imam. During this time he did 

not find any killing in Darber. He found Sepoy Moyeen ‘S¤a¡l 

¢ga¡ ¢c®u ®hdy l¡M¡ AhØq¡u ®cM¢Rz’. He also found arms beside him. 

He did not take notice who put the arms there. He cannot 

recollect for how long he saw arms there. He cannot say whether 

some body took away arms. He found Sepoy Moyeen alive. He 

did not find any blood there. He did not see Moyeen afterwards. 

He denied the suggestion that army officers killed him instantly. 

He was in the Darber when the officers were making contract 

with mobile. He deposed before the I.O. that rebellions were 

firing in Darber. He made interview over media. At the time of 

interview before media he did not name of the accused. ‘Daily 

Star’ and ‘Protham Alo’ also took his interview. He had no 

personal familiarity with the accused. He denied the suggestion 

that he did not hear anything what was the talk of the delegation 

headed by the DAD Towhid with Prime Minister. He came to 
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know that from Media. He cannot remember the name of 

printing media. He denied the suggestion that he made fictitious 

statement against Nasir and that in order to get some benefit he 

deposed falsely against him. 

P.W. 288 Vice Admiral Jahir Uddin Ahmed deposed that 

he had been performing as Naval Chief since 29.01.2009. On 

25.02.2009 at about 10.00 he was informed of disorder in BDR 

by his Director Intelligence and he was required to attend the 

office of Prime Minsiter at 1.00 P.M. Afterwards he went to the 

office of Prime Minister at Jamuna. There he happened to meet 

with Army Chief, Air Chief and Security Adviser, Major 

General (Rtd.) Tareq Ahmed Chowdhury. Prime Minister was 

on meeting with others. After an hour Prime Minister came 

down and held meetting with them. During the course of 

discussion Prime Minister went upward. After a while she came 

down and informed that some BDR rebellions have reached at 

Jamuna. Consequently a delegate of about 12/14 BDR 

rebellions headed by DAD Touhid including the condemner/ 

appellant DAD Nasir, DAD Jalil, DAD Rahim, Havilder 

Rafiq, Sepoy Salim Reza, Nasim, Lance Naik Moniruzzaman 
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took seat with the Prime Minister for discussion. After 1 and a 

half hours they joined there. Most of the BDR rebellions were 

tendered aged and were talking loudly with the Prime Minister. 

At the query of the Prime Minister they replied all army officers 

in BDR were in safe. Prime Minister asked them to surrender 

immediately otherwise sever action be taken by three forces- 

Army, Air and Naval.  BDR rebellions agreed to surrender on 

oral hope of general mercy by the Prime Minister and the 

delegate thereafter left for Peelkhana. At the time of discussion 

BDR personnel outrightly denied of causalities they occurred in 

Peelkhana causing death of 57 army officers. 

In cross-examination on behalf of the condemner/ 

appellant he stated that he deposed before the I.O. on 

14.03.2010. He did not get any information from any Minister 

or M.P. prior to his intelligence authority. ............ 

 ...................................The delegate of BDR members arrived at 

Jamuna at 15.40 along with State Minsiter Jahangir Kabir 

Nanak, Mirza Azam M.P. and Fazley Noor Tapash M.P. He 

came to know that two soldiers of 46 infantry brigade sustained 

bullet injury at 11/12.00 hours on 25.02.2009. He also came to 
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know while in the office of the Prime Minister at Jamuna that 

two dead bodies were recovered from sewerage line at 

Nababgonj. Their meeting with the Prime Minister started at 

about 2.15/2.30. In that meeting army chief Moin-U-Ahmed 

informed them the recovery of two unidentified dead bodies. 

When Prime Minster was talking with the delegate members 

they all – three chiefs were at outside. He did not send any 

group from his force on 25/26.02.2009. He denied the 

suggestion that since the condemner/appellant had no 

implication to the offence; he was allowed to leave Jamuna 

without any hindrance.  

P.W.301 Shah Md. Ziaur Rahman deposed that he 

performed as Chief of Air force from 08.04.2007 to 12.06.2012. 

On 25.02.2009 at about 9.30 Major Tarque Siddique, Security 

Adviser of the Prime Minister informed him of some incident 

of disorder in Peelkhana and asked him whether any helicopter 

was available for flying. He replied in affirmative and sent two 

helicopters at 10.30 A.M. under wing commander Fakharuddin 

and Nabi. They informed him over radio of the rebellion 

activities of BDR personnel in Peelkhana. ............. 
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......................................................... Prime Minister held a 

meeting with them and talked with them how to settle or control 

the situation. They expressed their instant readiness to resolve 

the situation. During the course of discussion Prime Minister 

informed them of a delegate of BDR rebellions for discussion at 

about 3.45/4.00 P.M. They came to know that some BDR 

personnel arrived at Jamuna. They, three Chiefs were called to 

seat together in a room. On entering into the room he came to 

see a delegate of 12/14 members under the leadership of DAD 

Touhid were waiting there. Among the delegate members- 

DAD Jalil, the condemner/ appellant DAD Nasir, DAD 

Rahim, DAD Habib, Havilder Rafiq, Sepoy Salim Reza, Sepoy 

Monir, Sepoy Moniruzzaman along with others were present. 

He also found there agriculture Minister Motia Chowdhury, 

Advocate Sahara Khatoon, Sheikh Selim M.P. , Jahangir Kabir 

M.P., Mirza Azam M.P. with the Prime Minister there. The 

BDR personnel were found in excited mood and talking with 

hush language. Prime Minister asked them to surrender arms 

and release the army officers and their family members 

instantly, otherwise three Chiefs (pointing them) will proceed 
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for deterrent action. During the course of discussion delegate 

members did not disclose of any causalities they committed to 

the army officers.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. on 

14.03.2010. He came to know of the occurrence at about 9.30 

on 25.02.2009 over telephone from security adviser of the 

Prime Minister. ..................................................... He went to 

office of Prime Minister at 1.45 /2.00 P.M. Prior to the meeting 

with the Prime Minister he happened to meet with Army Chief 

Moin-U-Ahmed. But he did not told him of recovery of dead 

bodies of Col. Mujib and Lt. Col. Enayet at 2.00 P.M. Army 

Chief reported in his report of sustaining bullet injury of two 

army officers at new market area at about 11.00/12.00 A.M. on 

25.02.2009 but he did not disclose it to them while they were in 

the office of the Prime Minister at Jamuna. ......... 

............................ Prime Minister held meeting with them- three 

Chiefs along with her Security Adviser exclusively. They were 

not given any list of the delegate members of the BDR 

rebellions. He denied the suggestion that he did not see the 
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BDR person in excited mood and to talk with hush language 

before the Prime Minister and that he deposed falsely.  

P.W.313 Major General Miah Md. Joynul Abedin 

deposed that from 19.01.2009 to 27.11.2011 he was in charge 

of D.G., SSF. On 25.02.2009 he was in the office of the Prime 

Minister in routine briefing. At 9.35 A.M. he received message 

that firing occured in Darbar Hall when Darbar was going on. 

He reached to the residence of Prime Minister at Jamuna at 

10.15 A.M. Senior Security officers were also coming at 

Jamuna. At 3.45 P.M. he came to know that some BDR 

personnel have been taken in the main gate of Jamuna for 

discussion. He recorded their name in a white paper. There was 

no name plate with their uniform. He himself recorded their 

name as they named themselves. The BDR personnel whose 

name he recorded were DAD Touhid, DAD Rahim, DAD 

Habib, the condemner/ appellant DAD Nasir, DAD Jalil, 

Havilder Rafiq, Havilder Sahid, Naik Salam, Naik Shafique,  

Sepoy Selim, Sepoy Rezwan and Sepoy Razzak. He identified 

the list of their name as exhibit-279. He deposed before the I.O. 
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on 30.12.2009. I.O. seized from him a video disk. He identified 

disk as material exhibits- LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant he stated that at that time the residence and office of 

Prime Minister was at Jamuna. As D.G he had his office at 

Tejgaon. He can’t remember who was the duty officer at 

Jamuna on that day. He went to Jamuna to strengthen the 

security of Prime Minister. In the main gate, members of S.B. 

were on duty but main security touch of the Prime Minister was 

with the S.S.F. The members of S.B. and D.G.F.I performed 

their duty through S.S.F.  Record was maintained for the 

visitors of the Prime Minister’s residence but it was destroyed 

after sometimes. On 25.02.2009 under the prevailing 

circumstances the name of the BDR personnel could not be 

recorded. Register was maintained by S.B. He remained at 

Jamuna till 3.45 P.M. At that time he came to see three Army 

Chiefs, Minister and Head of the D.G.F.I. He recorded the 

name of the BDR personnel but did not record the object of 

their appearance. There is no date on the list and there is also no 

reference who brought them. The exhibit does not bear his 
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signature but he himself scribed it. He denied the suggestion 

that the list was not recorded on 25.02.2009 and it was created 

afterwards. He denied the suggestion that the list was created 

afterwards.  

P.W.316 Nur Mohammad deposed that at the time of 

occurrence he was the Inspector General of Police. On 

25.02.2009 while he was in his office D.G. RAB informed him 

of the occurrence of firing in BDR. He informed the Home 

Minister. Home Minister directed him to take necessary steps. 

He directed DMP Commissioner to depute police force. Home 

Minister informed him discussion of Prime Minister with the 

Chiefs. He also came to know that State Minister Nanok and 

Whip Mirza Azam have been entrusted to settle the problem. 

He went to police control room at 10.30 and tried to know 

everything. Thereafter being instructed he went to Jamuna. At 

about 4.00 P.M. 12/14 BDR personnel with State Minister 

Nanok and Whip Azam came at Jamuna. Among the BDR 

personnel, who came at Jamuna were DAD Touhid, the 

condemner/ appellant DAD Nasir, DAD Jalil, DAD Rahim, 
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Sepoy Salim Reza and Monir. From Jamuna they came at gate 

No.4 of BDR.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he went to Jamuna at 4 P.M. He had talk 

with Home Minister at 10/10.15 A.M. Home Minister directed 

him to take necessary action. He did not make any operation in 

Peelkhana but deployed force. He had no talk with State 

Minister Nanak and Whip Mirja Azam. .......................... He did 

not know delegate members of  BDR who came at Jamuna from 

earlier. He had no talk or sitting with them. He denied the 

suggestion that he did not perform his duty properly. 

P.W.356 A.M. Zulfiqur Hayat is the recording Magistrate 

of the confessional statement of the condemner/appellant. He 

deposed that on 07.08.2009 he recorded the statement of the 

condemner/appellant under Section 164 of the Code of 

Criminal Procedure. He exhibited the statement as exhibit 589 

and his signature exhibit 589/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was arrested on 20.07.2009 from Peelkhana. He denied the 
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suggestion that the condemner/appellant was in custody of 

RAB from 25.02.2009 to 17.09.2009. He denied the suggestion 

that the condemner/appellant was inhumanly tortured and 

admitted to hospital. He did not record for how long he was on 

remand. He denied the suggestion that there was mark of injury 

in the person of the condemner/appellant. He denied the 

suggestion that he did not comply the provisions of law in 

recording the statement of the condemner/appellant and that the 

condemner/ aappellant did not make any confession and that he 

did not certify as of voluntarines of the confession. 

P.W.432 Alhaj Md. Iqbal Khan deposed that on 

25.02.2009 he was in the office of Ambala, adjacent to gate No.4 

of Peelkhana. At about 9.30 A.M. he heard firing from inside of 

BDR Head Quarter. From the roof of the building and corridor 

he came to see BDR personnel making patrol duty having ‘f¢YÊ’ 

on their heads. Afterwards he also viewed helicopter and smoke 

above Peelkhana. At noon he also found M.P. Tapash, Jahangir 

Nanok, Mirja Azam at Road No.2 along with some police 

officers. The leaders were addressing BDR personnel through 

mike to keep quite. Inspector General of Police, Home Mnister, 
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Police Commissioner, Agriculture Minister and some M.Ps. also 

came there. From the reception point of the hotel they requested 

through mike to keep peace. At 3.00 P.M. DAD Touhid, DAD 

Jalil, DAD Habib, the condemner/appellant DAD Nasir and 

BDR A. Rahim came at reception point of the hotel. They were 

accompanied by 10/12 BDR personnel and talked with the 

leaders. At 4.00 P.M. they went to the office of Prime Minister at 

Jamuna and thereafter BDR personnel came back. BDR 

personnel were passing time although they committed that they 

would stop killing but in fact, they did not stop killing. They 

talked whole over the night following the day 25.02.2009. 

........................... The political leaders requested BDR persons to 

stop firing and to surrender arms. Abdul Jalil asked DAD Touhid 

to surrender arms; otherwise Government will take necessary 

steps. Afterwards, at the departure of DAD Touhid there held 

firing inside Peelkhana. He came to know that BDR revolted for 

the cause of the demands over ‘X¡m i¡a LjÑp§Q£’. Later on, he came 

to know from printing and electronic media mass killing and 

looting inside Peelkhana. 
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In cross-examination on behalf of the condemner/ 

appellant DAD Nasir, he stated that he hailed from Bikrampur. 

He used to live in Mohammadpur with his family members. 

............................ He denied the suggestion that DAD Touhid, 

Nasir, Habib were not taken in Ambala at 3.00 P.M. on 

25.02.2009. The leaders of Awami League came there on 

25.02.2009. At the instruction of political leaders and officers, 

DAD’s and BDR personnel went to Jamuna. He did not know 

the accused earlier. He denied the suggestion that he deposed the 

name of 3 DAD’s as being tutored. He did not give any 

interview to the reporters. He is a Freedom fighter but he does 

not do any politics. He denied the suggestion that he provided 

shelter to the miscreants and helped them to slip   away.  

P.W.433  Md. Azizur Rahman deposed that he was the 

G.M. of Ambala group. On 25.02.2009 he was in his office. At 

about 9.30 he heard firing inside BDR. At 3.00 P.M. DAD 

Touhid, the condemner/ appellant DAD Nasir, DAD Habib, 

DAD Rahim and some other 10/12 BDR personnel came at hotel 

and talked with MPs and Ministers. At 4.00 P.M. they all went to 

the office of Prime Minister.  
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In cross-examination on behalf of the condemner/ 

appellant DAD Nasir, he stated that although he left at 5.00 P.M. 

but the owner of the hotel remained there. On 26.02.2009 there 

was no guest in the hotel and no shops remained open. He did 

not make any interview with media. On 25.02.2009 there were 

15 staffs and two guards in the hotel. They remained on duty 

after the occurrence. Police did not seize hotel register and 

recovered any alamats therefrom. He deposed before the I.O. 

that the accused came in the hotel at afternoon. He did not know 

the accused earlier. He denied the suggestion that the accused 

did not meet with Minister and M.Ps thereat. He denied the 

suggestion that some miscreants took shelter in the hotel and 

they committed carnage in Peelkhana and that he deposed 

falsely.  

P.W.470 Havilder Md. Momtaj Uddin deposed that on 25-

26th Feb, 2009 he was in Peelkhana. On 07.03.2011 from video 

footage, he identified JCO 5464 NSub Kadir, 61982 Rezaul 

Karim. They went to Jamuna in a group meeting. From that 

group he also identified DAD Touhid, the condemner/ 
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appellant DAD Nasir, DAD Rahim and 62742 Sepoy Kalam 

Azad.  

In cross-examination on behalf the condemner/appellant 

he stated that in the picture there is the presence of Mr. Nanok 

and Mr. Mirza Azam and some others. He denied the suggestion 

that picture was not of the occurrence.  

P.W.515 Naik Asstt. Md. Alauddin Bepari  deposed that 

on 04.10.2009 he identified the condemner/appellant DAD 

Nasir from vedio-footage and still photo was taken therefrom. 

He indentified the photo-exhibit CLXXVI. 

In cross-examination he stated that he did not depose 

before the I.O. In the photo there appears no signature of I.O and 

also no case number.  He can’t say who took the picture. 

BANGLA Vision took up the picture. He denied the suggestion 

that the picture does not relate to the occurence.  

P.W.634 Advocate Shahara Khatun deposed that at the 

time of occurrence she was the Home Minister. Occurrence took 

place on 25.02.2009. On that day at 9.30 A.M. she was informed 

that there happened firing in BDR Head Quarter. She rushed to 

the office of Prime Minister at Jamuna and before reaching 
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thereat she informed IGP Noor Mohammad, DMP 

Commissioner Naim, DG RAB Khandaker Mahmud of the 

occurrence in the BDR Head Quarter and asked them to do the 

needful. In the Office of Prime Minister she came to see three 

Army Chiefs. She found the Prime Minister anxious. She came 

to know that Prime Minister called in 3 army Chiefs. Prime 

Minister asked them to deploy Army around the BDR Head 

Quarter. Army Chief informed Prime Minister that it would take 

two hours for deploying army. Prime Minister asked him to send 

helicopter. Thereafter helicopter moved over and around 

Peelkhana. She came to know that BDR personnel fired pointing 

helicopter. At about 10.30 to 11.00 A.M. leaders of the Awami-

league and some other parties including Cabinet Ministers 

attended office of Prime Minister at Jamuna. Prime Minister 

discussed the matter with all. Prime Minister asked State 

Minister Jahangir Kabir Nanok and Whip Mirza Azam to 

proceed towards BDR Sector Head Quarter and to resolve the 

problem on discussion with the BDR personnel. Accordingly 

Mirza Azam proceeded towards BDR Head Quarter and by 

using mike asked them and invited them to sit together on 
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discussion. After sometimes BDR personnel sent a message to 

the Minister that they wanted to talk with Prime Minister under 

the leadership of DAD Touhid. Jahangir Kabir Nanok 

communicated the proposal to the Prime Minister and 

accordingly at the instruction of Prime Minister, a group of BDR 

personnel comprising 13/14 members under leadership of DAD 

Touhid appeared  Prime Minister Office at Jamuna at about 3.30 

A.M. They talked with Prime Minister. At that time DAD 

Touhid, DAD Rahim, the condemner/ appellant DAD Nasir, 

DAD Jalil and Sepoy Salim and some others were present. Prime 

Minister asked them to surrender immediately and if they 

surrender, they would be given general marcy. Prime Minister 

also asked them to release the army officers and their family 

members in no time and to surrender all of them instantly to 

have general marcy. They agreed to the proposal of the Prime 

Minister. They had discussion over the matter 3 /4 times. At last 

they agreed to take them inside Peelkhana.   

In cross-examination on behalf of condemner/ appellant 

he denied the suggestion that as Home Minister she could not 

perform her duty and that she did not try to make any contact 
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with D.G. to know the occurence. She was also invited with the 

Prime Minister at dinner on 25.02.2009. She denied the 

suggestion that since she had knowledge of the occurence she 

cancelled the programme. When she entered into Peelkhana, 

I.G.P and State Minister of law accompanied her. She denied the 

suggestion that the condemner/appellant DAD Nasir was 

taken to Jamuna under threat and that thereafter he did not come 

back to Peelkhana and that he was with Mirza Azam and State 

Minister Nanak at Ambala and that at evening he was taken in 

the custody of RAB. She reiterated that DAD Nasir went to 

Jamuna with State Minister Nanak and Mirza Azam and that she 

happened to meet with him. She denied the suggestion that DAD 

Nasir was ill and that he had no implication to the occurrence 

and that she deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested him on 29.04.2009. He was sent to Court on 

20.07.2009 from Sher-E-Bangla Hospital. During this time he 

was admitted in different hospitals. He did not find any medical 

report excepting discharge report. On 25.04.2009 he was in New 
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Market Police custody. On 26.04.2009 he was admitted to Dhaka 

Medical College. He reported it to Court on 26.04.2009. He 

denied the suggestion that on 26.04.2009 he did not make any 

report to the Court. There is no reference in the CD where the 

condemner/appellant was during the period 25.02.2009 to 

25.04.2009. He took him on remand for 5 days on 20.07.2009; 

for 4 days on 27.07.2009; on 30.07.2009 for another 4 days; for 

1 day on 04.08.2009 and for another day on 06.08.2009 and sent 

him to Court on 07.08.2009 for recording his statement under 

Section 164. He denied the suggestion that he sent him to Court 

while he was seriously ill and that the signature of the appellant 

was taken in 164 statement without his full knowledge of it’s 

contents and that obtained his confessional statement by way of 

physical torture keeping him in police custody for long. He 

recorded the statement of commanding officer, 2IC and OPS 

officer of 44 Battalion. They did not depose in their 161 

statement of revolt by the appellant.  P.W.60 deposed before him 

that at about 11.00 A.M. the appellant DAD Nasir along with 

Rafique entered into his residence. He did not depose before him 

that Salim Reza came out off and on. He also deposed that DAD 
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Nasir took lunch in his residence and that he went to the office 

of Prime Minister from his residence. He denied the suggestion 

that the appellant DAD Nasir was confinded in the residence of 

P.W.60 since 9.30 A.M.  

The Confessional Statement of condemner/appellant Md. 

Nasir Uddin Khan, runs as under- 

“Avwg 44 ivB‡dj e¨vUvwjq‡b DAD wnmv‡e AvwQ| 24/02/09 Bs 

ZvwiL weKvj 4.00-Gi w`‡K wmcvnx †mwjg Avgv‡K Rvbvq BDR †`i 

`vex `vIqv wb‡q H w`b ivZ 8.00 Uvi w`‡K ivB‡dj&m µxov ‡ev‡W©i 

gv‡V wgwUs n‡e| DAD †ZŠwn`, DAD nvwee, DAD Rwjj, DAD 

iwng mn AviI A‡b‡K _vK‡e| Avgvi hvevi K_v wQj| wKš‘ UvÆ ‡kvi 

winv‡m©j-G _vKvq Avwg hvB‡Z cvwi bvB| iv‡Î Avwg †K› ª̀xq g¨vMvwR‡bi 

wWDwU‡Z _vwK| 

 
25/02/09 Bs ZvwiL 7.30 Gi w`‡K Avwg `ievi n‡j hvB| 9.00 Uvi 

w`‡K DG `ievi n‡j Av‡mb| Avwg 2q mvwii cwðg w`‡K ewm| DG 

m¨vi `iev‡i Wvj fvZ Kg©m~Px wb‡q K_v ejvi mgq 09.25  Gi w`‡K 

`ievi n‡ji †cQ‡bi cvK N‡ii w`K n‡Z GKRb mk ¿̄ BDR †÷‡R 

D‡V DG Gi w`‡K A ¿̄ ZvK K‡i a‡i| cÖ_g mvwi‡Z emv Avwg© 

AwdmviMb †÷‡R D‡V BDR †K a‡i †d‡j, A ¿̄avix BDR †K| GB 

mgq `ievi n‡ji evwn‡i 4/5 ivDÛ ¸wji AvIqvR cvB| `ievi nj 

†_‡K †`Š‡o BDR RIqvbiv †ei n‡Z _v‡K| Avwg© Awdmviiv †`Š‡o 

`ievi n‡ji †÷‡Ri ‡cQ‡b jvj c ©̀vi Avov‡j jyKvq| Avwg cwðg 

w`‡Ki GKUv wcjv‡ii †cQ‡b jyKvB| H mgq 44 ivB‡dj e¨vUvwjq‡bi 
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wmcvnx iwdK nv‡Z PvBwbR ivB‡dj wb‡q Avgvi mvg‡b G‡m Avgv‡K 

`ievi nj ‡_‡K †ei n‡Z e‡jb bZyev Avgvi Mv‡q ¸wj jvM‡e e‡j 

Rvbvb| Avwg `vievi ‡_‡K ‡ei n‡q `ievi n‡ji Dfq w`‡K †iwR‡g›Uvj 

d¨vwgwj †KvqvU©v‡i hvB| wMqv GK eveywP©i evmvq DwV| Avgvi mv‡_ 

wmcvnx iwdK wQj| GLv‡b Avmvi ci `ievi n‡ji w`K n‡Z cÖPyi 

†Mvjv¸wji kã Ges wPrKvi ïwb| GB evmvq 3 Uv evRvi 7/8 wgwbU AvM 

ch©š— _vwK| Gici wmcvnx †mwjg G¨v¤¦y‡j›m wb‡q Av‡m| G¨v¤¦y‡j‡›mi 

†cQ‡b 4 Rb mk ¿̄ BDR wQj| G¨v¤¦y‡j‡›m K‡i 4 bs †MB‡U DAD 

†ZŠwn`, DAD nvwee, DAD Rwjj Ges DAD iwng mn Ab¨vb¨ 

c`exi 8 Rb BDR wQj| 4 bs †MB‡Ui evwn‡i mv`v cZvKv wbqv MP 

Zvcm, MP bvbK, GKRb gwnjv MP mn msm‡`i ûBc Dcw ’̄Z wQj| 

DAD †ZŠwn` MP Gi mv‡_ K_v e‡j| MP Zvcm Rvbvq NUbvi 

wel‡q Avjvc-myivnv Kivi Rb¨ gvbbxq cÖavbgš¿xi Awd‡m Av‡jvPbv 

n‡e| ZLb Avgiv mevB 5 DAD 9 Rb wmcvnx mn †gvU 14 Rb BDR 

4 MP Gi Mvox‡Z fvM fvM K‡i D‡V cÖavbgš¿xi evmfeb hgybv‡Z hvB| 

 
Abygvb 15.30 Gi w`‡K cÖavbgš¿xi evmfe‡bi mfvK‡¶ ewm| Avgv‡`i 

mv‡_ MP Zvcm, MP bvbK, GKRb gwnjv MP, ûBc wgR©v AvRg, 

¯̂ivó«gš¿x Ges wZb evwnbxi cÖavb wQ‡jb| 10/15 wgwbU ci cÖavbgš¿x 

Av‡mb| mfv ïi“ nevi c~‡e© wmcvnx †mwjg (44 ivB‡dj e¨vt) mfvq 

Avwg© Awdmvi _vK‡j †Kvb Av‡jvPbv n‡e bv e‡j Rvbvb| ZLb 

cÖavbgš¿xi K_vq wZb evwnbxi cÖavb mfvK¶ n‡Z †ei n‡q hvb| wmcvnx 

†mwjg BDR †`i `vex `vIqv mg~n gvbbxq cÖavbgš¿xi Kv‡Q †ck K‡ib| 

Avgv‡`i `vex wQj, BDR we‡ ª̀v‡ni NUbvi mvaviY ¶gv †NvlYv Kiv, 

AvR‡Ki g‡a¨ Avwg© Awdmvi cÖZ¨vnvi Kiv, 100% †ikb e„w×, mxgvš— 

fvZv e„w×; Wvj fvZ Kg©m~Pxi b¨vh¨ wnmve cÖ̀ vb Ki‡Z n‡e, BDR ‡`i 
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RvwZmsN wgk‡b hvevi e¨e ’̄v Kiv Ges Avwg©i mv‡_ †eZb mgZv Kiv, 

wewmGm Gi gva¨‡g wewWAvi Awdmvi wb‡qvM †`Iqv| gvbbxq cÖavbgš¿x 

Avgv‡`i Av‡M A ¿̄ Rgv w`‡Z e‡jb Ges ch©vqµ‡g Avgv‡`i `vex gvbv 

n‡e| Gici Avgv‡`i 02 Rb‡K wgwWqvi mv‡_ K_v ej‡Z e‡jb| Avwg 

Avi DAD †ZŠwn` wgwWqvi mv‡_ K_v ewj| DAD †ZŠwn` wgwWqv‡Z 

BDR †`i A ¿̄ Rgv †`Iqvi Avnevb K‡ib| Avwg ‡cQ‡b `vwo‡q 

wQjvg| Gici Avevi cÖavbgš¿xi evmvq hvB, mfvK‡¶ hvB| cÖavbgš¿x 

Avgv‡`i‡K cÖ_‡g wcjLvbvq wM‡q A ¿̄ Rgv w`‡Z e‡jb| Ges `vexi 

wel‡q wZwb †`L‡eb e‡j Rvbvb| Gici Avgiv †divi cȪ —ywZ †bB| 

ZLb Avgv‡K 44 ivB‡dj e¨vUvwjq‡bi my‡e`vi iwk` †dvb K‡i 

(‡gvevB‡j) Rvb‡Z Pvq †h †KvqvU©vi Mv‡W© †h me Avwg© Ges Avwg© d¨vgwj 

AvUK Av‡Q Zv‡`i‡K †Q‡o w`e wKbv| Avwg ewj A ¿̄ Rgv Kivi Av‡M 

Qvov hv‡ebv| wgwUs-G Avwg ch©vqµ‡g Avwg© Awdmvi cÖZ¨vnvi K‡i 

BDR Awdmvi wb‡qvM †`Iqvi c‡¶ gZ w`‡j wmcvnx †mwj‡gi mv‡_ 

Avgvi g‡Zi Awgj nq| 

 

Zvici Avgiv gš¿x, MP-†`i Mvox K‡i 4 bs †M‡Ui wbK‡U ivB‡dj 

¯‹qv‡ii mvg‡b bvgvBqv †`q| Avgiv †n‡U wcjLvbvi wfZ‡i hvB| Zvici 

DAD †ZŠwn` Wvej †Kweb wcK-Avi w`‡q gvB‡K BDR †`i A ¿̄ Rgv 

†`Iqvi Rb¨ e‡jb| ZLb 14 e¨vUvwjq‡bi wmcvnx †g‡n`x mn AviI 7/8 

Rb RIqvb A ¿̄ Rgv w`‡Z n‡j wjwLZ w`‡Z n‡e e‡j Rvbvq| Avwg ZLb 

welqwU ¯̂ivó«gš¿x‡K RvbvB| wZwb Ges MP Zvcm †nv‡Uj Avgevjv‡Z 

wQ‡jb| gš¿x hviv wjwLZ †`Iqvi K_v ej‡QY Zv‡`i‡K wb‡q Avmvi Rb¨ 

e‡jb| ZLb Avwg, DAD nvwee, DAD iwng, wmcvnx †g‡n`x mn 7/8 

Rb wmcvnx‡K wbqv Avgevjvq hvB| ¯̂vivó«gš¿x e‡jb †h wZwb wcjLvbvq 
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_vK‡eb Ges Avgv‡`i A ¿̄ Rgv w`‡Z e‡jb| ZLb BDR iv A ¿̄ Rgv 

w`‡Z ivwR nq| Avwg MP Zvcm‡K RvbvB †h Avwg wcjLvbvi †fZ‡i 

hvebv| Avgv‡K AvZ¥mgc©‡bi Rb¨ cywjk †nW‡KvqvU©vi ev hgybvq hvevi 

Rb¨ GKUv Mvox †`b| ZLb MP Zvcm Zvi Mvox‡Z em‡Z e‡jb Avgvi 

mv‡_ DAD nvwee I Av‡m| Zvici MP Zvcm evKx BDR-†`i wbqv 4 

bs †MB‡Ui w`‡K iIbv †`b| Gici Avgv‡`i i¨ve-1 G wbqv hvIqv nq| 

GB Avgvi Revbe›`x| ” 

The Confessional Statement of the co-accused DAD 

Touhidul Alam, runs as under- 

“cÖavbgš¿xi mv‡_ mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, 

wWGwW Rwjj, wWGwW nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, 

wmcvnx gwbi mn Av‡iv K‡qKRb wQj| Avgiv 4.30 Uvi w`‡K cÖavbgš¿xi 

mv‡_ Av‡jvPbv ïiæ Kwi| Av‡jvPbvi ïiæ‡Z wmcvnx †mwjg I bv‡qK 

iwdK e‡j †h, †bŠ, wegvb I †mbvevwnbxi †Kvb Awdmvi _vK‡j K_v n‡e 

bv| ZLb cÖavbgš¿xi Bkvivq †cvlvK cwiwnZ Awdmviiv P‡j hvq| 

Zvici wmcvnx †mwjg I bv‡qK iwdK cÖavbgš¿xi mv‡_ K_v e‡j Ges 

Zv‡`i `vex DÌvcb K‡i e‡j †h, (1) kZfvM †ikb w`‡Z n‡e (2) 

wewWAv‡ii wbR¯̂ we.wm.Gm K¨vWvi Awdmvi w`‡Z n‡e (3) mxgvšÍ fvZv 

evov‡Z n‡e (4) UvBg †¯‹j w`‡Z n‡e (5) we‡`‡k wgk‡b hvevi my‡hvM 

w`‡Z n‡e Ges (6) wcjLvbvi NUbvq mvaviY ¶gv Ki‡Z n‡e| cÖavbgš¿x 

ˆah© mnKv‡i `vex `vIqvi K_v †kv‡bb Ges `vwe `vIqvi ch©vqµ‡g c~iY 

Kiv n‡e Ges mvaviY ¶gvi cÖwZkÖæwZ w`‡q A ¿̄ Rgv w`‡q e¨viv‡K wd‡i 

hvevi Rb¨ Ges wRw¤§ Awdmvi I Zv‡`i cwiev‡ii m`m¨‡`i gyw³ †`qvi 

wb‡ ©̀k †`b|” 
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The Confessional Statement of the co-accused DAD 

Habibur Rahman, runs as under- 

“.......................................................................................a¡

lfl j¿»£ p¡qhcl p¡b ¢XH¢X ®a±¢qc, ¢XH¢X  q¡¢hh (A¡¢j ¢eS), ¢X H ¢X 

l¢qj, ¢X H ¢X S¢mm J ¢X H ¢X e¡¢pl ®j¡V 5 Se  ¢X H ¢X Hhw ¢pf¡q£ 

®p¢mjpq ¢h¢iæ hÉ¡V¡¢mu¡el 01 Se Ll ®j¡V 14 Se k¡Cz ph¡l e¡j  

B¢j S¡¢e e¡ fÐd¡ej¿»£l L¡kÑ¡mu kMe k¡C aMe ®hm¡ 3V¡ fÐd¡ej¿»£l p¡j-

e HLSe °p¢eL 100 i¡N ®lne p£j¡¿¹ i¡a¡ ÙÛ¡u£ ¢eSü A¢gp¡l ¢eu¡N 

J ¢jnepq ¢h¢iæ c¡h£ -c¡Ju¡l EfÙÛ¡fe¡ Llz ............ 

..................................” 

The Confessional Statement of the co-accused JCO 

Subader Md. Yousuf Ali Khan, runs as under- 

“................................. BDmyd e‡j †h DAD bvwmi Zv‡K wb‡ ©̀k 

w`‡q‡Q jvk ¸‡jv 13 e¨vUvwjqv‡bi gv‡V wb‡q wM‡q Mvwo mn †cÖ‡Uªvj w`‡q 

jvk¸‡jv cywo‡q †dj‡Z| Avwg ZLb BDmyd‡K ewj gymjgv‡bi jvk 

Gfv‡e cywo‡q †djv hvq| Avwg Zv‡K ewj †hLvbKvi jvk †mLv‡b †i‡L 

Avm‡Z| ...................................” 

The Confessional Statement of the co-accused Havilder 

Md. Yousuf Ali, runs as under- 

“.......................................................................................e¡

uh p¤hc¡l C¢âp aMe Bj¡cl pLmL AÙ»Sj¡ w`‡Z wb‡la K‡i| flha£Ñ-

‡Z Bjl¡ ¢L Llh a¡ DAD ¢pl¡S‡K ¢S‘¡p¡ Llm ®p ®L¡e pc¤š¡l 

®cu¢e hlw DAD e¡¢pl‡K ¢S‘¡p¡ Ll‡Z hmz Bjl¡ DAD e¡¢pl ®L 

¢S‘¡p¡h¡c Ki‡j Avgv‡`i lš² f¢lú¡l Ll¡l à¡¢uaÅ ®cuz 

........................................” 
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The Confessional Statement of the co-accused Sepoy 

Md. Selim Reza, runs as under- 

“..................... wmcvnx iwdK‡K †dvb K‡i DAD bvwQ‡ii Ae ’̄vb 

†R‡b Avwg wb‡R G¤¦y‡j›m wb‡q 4_© †kªYxi †KvqvU©vi n‡Z DAD bvwQi‡K 

wb‡q 4 bs †MB‡U hvB| †mLv‡b wM‡q DAD ‡ZŠwn`, DAD iwng, 

DAD Rwjj, DAD nvwee A‡c¶v Ki‡Z cvB| Av‡iv 08 Rb we wW 

Avi mn †gvU 14 Rb cÖavbgš¿xi mv‡_ Av‡jvPbvi Rb¨ Gg wc wgR©v 

AvRg, GKRb gwnjv Gg wc, Gg wc Rvnv½xi Kwiee bvbK mn hgybvi 

w`‡K iIbv †`B| cÖavbgš¿xi evmvq Avgv‡`i †PK K‡i XyKv‡bv nq| 

Avgiv Av‡jvPbvi c~‡e© kZ© †`B †h, Av‡jvPbvq †mbv Awdmvi‡`i‡K †ei 

K‡i ‡`b| cÖavbgš¿x †mbv Awdmviiv _vK‡Z cvi‡ebv| cÖavbgš¿x 

Avgv‡`i mgm¨v I `vex `vIqv mg~n Rvb‡Z Pvb| Avgv‡`i GKRb m`m¨ 

`vex `vIqv ¸‡jv Rvbvq Ges AviI Rvbvq †h cÖ_‡g mvavib ¶gv †NvlYv 

Ki‡Z n‡e Ges ch©vqµ‡g `vex `vIqv ¸‡jv c~ib Ki‡Z n‡e| ZLb 

cÖavbgš¿x Avgv‡`i‡K kZ© †`b †h, mevB‡K cywj‡ki wbKU A ¿̄ Rgv w`‡Z 

n‡e, Avgv‡`i‡K e¨viv‡K wd‡i ‡h‡Z n‡e, Ges mKj wRw¤§‡`i‡K gyw³ 

w`‡Z n‡e|........................................” 

 

The Confessional Statement of the co-accused Sepoy 

Md. Abdul Muhit, runs as under- 

“............................ Be¤j¡¢eL ®hm¡ ®f±e 11 V¡l ¢c−L ¢X¢S p¡−qh 

H,H,¢S p¡−qh pq L−uLSe A¢gp¡l clh¡l q−ml f¢ÕQj ®NV ¢c−u ®hl 

q−u Bp¢Rmz aMe B¢j J ¢pf¡q£ q¡¢hh Bj¡−cl q¡−a b¡L¡ AÙ» ¢c−u 

a¡−cl …¢m L¢lz aMe a¡l¡  ®pM¡−eC …¢m¢hÜ q−u f−s k¡u Hhw 

jªa¥ÉhlZ L−lz ®pM¡−e ¢X,H,¢X e¡¢pl pq L−uLSe pnÙ» ¢pf¡q£ Ef¢ÙÛa 

¢Rmz clh¡l q−ml f¢ÕQj f¡nÄÑ ¢X¢X ®m. L−ZÑm Hm¡q£ j”¤l pq 7/8 Se 

A¢gp¡−ll m¡n f−s ¢Rmz....................... ” 
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The Confessional Statement of the co-accused Sepoy 

Md. Kamal Mollah, runs as under- 

“..............................ZLb Avwg `ievi n‡ji cwðg w`‡K hvB| 

HLv‡b 15/20 Rb we.wW.Avi †Rvqvb‡K 7/8 Rb Awdmvi‡K ‡dvqvivi 

cv‡k ¸wj K‡i nZ¨v Ki‡Z †`wL| H we.wW.Avi RIqvb‡`i g‡a¨ Avgvi 

e¨vUvwjq‡bi wmcvnx gwZb wmcvnx gywnZ fvB‡K †`wL| HLv‡b wW.G.wW 

bvwmi Ges wmcvnx iwdKI (44 e¨vUvwjq‡bi) wQj| GKUy c‡i wmcvnx 

igRvb‡K (15 ivB‡dj) GKwU mv`v gvB‡µvev‡m K‡i Avb‡Z †`wL Ges 

Zuv‡K Mvwo‡Z e‡m ¸wj Ki‡Z †`wL| G mgq nvmcvZv‡ji wZbRb gwnjv 

Wv³vi‡K †dvqvivi cv‡k †`wL| GKRb gy‡Lvkavix Zv‡`i g‡a¨ ỳRb‡K 

5bs †MB‡Ui w`‡K wb‡q hvq| Av‡iKRb g¨vWvg iv¯—v cvi n‡q byi 

†gvnv¤§` K‡j‡Ri mvg‡b wM‡q bv‡qe my‡e`vi gvbœvb‡K Zv‡K evPv‡bvi 

Rb¨ Aby‡iva Ki‡Z †`wL| gvbœvb Zv‡K wb‡q byi †gvnv¤§` K‡j‡Ri 

wfZ‡i hvq| H mgq wmcvnx †mwjg‡K †`Š‡o †h‡Z †`wL| c‡i wW.wR 

m¨v‡ii mv‡_ Ab¨vb¨ Awdmviiv †ei nIqvi mgq wmcvnx gywnZ mn AviI 

gy‡Lvkavix A‡bK we.wW.Avi RIqvb‡K wW.wR m¨vi mn Ab¨vb¨ 

Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Z †`wL| H mgq NUbv ’̄‡j wmcvnx gwZb, 

wmcvnx iwdK, wW.G.wW. bvwmi m¨vi wQj| .....................................” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in continuation of his submissions in respect of DAD 

Touhid (C.S.A. No. 1) further submits that all the witnesses 

referred above are relevant, competent and their testimony 

being reliable, credible together with the confessional statement 

of the condemner/appellant as well as the confessional 

statements of the co-accused prosecution succeeded to prove 
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the charges under Sections 120B/302/149 of the Penal Code 

against the condemner/appellant beyond all reasonable doubt 

and urges to accept the reference in regards to the above 

condemner/appellant and to dismiss the Criminal appeal/Jail 

Appeal on his behalf.  

The learend Deputy Attorney General further adds that 

the condemner/appellant DAD Nasir Uddin Khan was also an 

active participator to the conspiracy in committing the 

occurrence that happened in Peelkhana on 25-26th Feb, 2009 

and since conspiracy is always hatched up in secrecy direct 

evidence is rarely available. No direct evidence appears as to 

his participation to the agreement with co-conspirators but 

strong circumstantial evidence prevails in support of conduct of 

the condemner/appellant to his agreement of conspiracy with 

co-conspirators in committing the offence. It is an undeniable 

fact as it appears from the evidence, the oral and documentary, 

on record that the condemner/appellant went to the office of 

Prime Minister at Jamuna as delegate member of BDR 

personnel and although he had his participation in discussion 

with Prime Minister his willful concealment of the killings of 
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army officers they meanwhile committed in Peelkhana and after 

discussion with the Prime Minister coming out from Jamuna his 

briefing before Media along with DAD Tauhid as of  their 

discussion with the Prime Minister and fulfillment of their 

demands and general mercy by the Prime Minister and 

afterwards his participation on discussion at  Ambala, all bears 

strong inference to his complicity to the conspiracy in 

committing the occurrence that happened in Peelkhana. P.Ws. 

1, 3, 5, 6, 7, 9, 31, 77, 154, 288, 301, 313, 316, 432, 433 and 

634 adduced evidence to that effect. Although their evidence 

appears hearsay in nature but it supports the above admitted 

facts. P.Ws.288, 301, 313, 316, 432, 433, 634 have adduced 

direct evidence to the above facts of the case. From their 

evidence it is well proved that on the date of occurrence on 

25.02.2009 at about 4 P.M. the condemner/appellant went to the 

office of Prime Minister at Jamuna as 14 members delegation 

and he participated in discussion with Prime Minister along 

with other co-conspirators but concealed the facts of killing of 

army officers and other atrocities they meanwhile committed in 

Peelkhana. It also appears from their evidence that he 
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participated in discussion at Ambala with political leaders. He 

further submits that the condemner/appellant also admits by his 

confessional statement as to his participation in discussion with 

the Prime Minister at Jamuna, press-briefing after discussion as 

of fulfilling the demands of BDR personnel and general mercy 

to them by the Prime Minister and later on his participation in 

discussion with political leaders at Ambala and that have been 

corroborated by the confessional statements of co-accused 

DAD Tauhid, DAD Habibur Rahman (now dead) and Sepoy 

Salim Reza. Besides, the video footage, produced by P.Ws. 

470, 515 supports his complicity to the occurrence. His above 

activities no doubt bears testimony of his complicity to the 

conspiracy in placing their grievance before authority i.e. the 

legal act by illegal means and thereby in committing murder of 

army officers in Peelkhana.  

The learend Deputy Attorney General also submits that 

P.Ws. 22, 27, 60, 82 provide direct evidence as to complicity of 

the condemner/appellant to the occurrence. P.W.22 saw him in 

his active participation to instigate the rebellions through 

miking. P.W.27 saw the condemner/ Appellant to the west of 
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Darbar Hall to make instruction to the BDR personnel. P.W. 60 

saw him to enter into his residence with arms along with co-

conspirators Sepoy Rafiqul and Sepoy Selim Reza and they all 

left together in order to attend the office of Prime Minister at 

Jamuna and at that time the condemner/Appellant made extra-

judicial confession ÔGZ¸jv Avwg© Awdmvi nZ¨v Kiv n‡jv mvavib ¶gv 

†c‡j †Zviv gvdcvwe Avgiv gvÎ K‡qKRb wWGwW Avgv‡`i wePvi n‡e|Õ The 

condemner/Appellant admits the above statement of P.W.60 by 

his own confessional statement. His extra judicial confession 

finds support to the admitted facts and circumstances of the 

case since all army officers was killed beforehand. P.W.82 also 

saw him on discussion with Subedar Maj. Zakir at the entrance 

point of office. Their evidence provides solid inference that the 

condemner/appellant have full knowledge of the conspiracy and 

thus actively participated in all their doings in implementing 

their demands the legal act by illegal means in committing 

murder of army officers in Peelkhana on the date of occurrence.  

The learend Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case confession of the 
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condemner/appellant and the confession of co-accused, in view 

of section 10 of Evidence Act, prosecution having succeeded to 

prove the charges under Sections 120B/302/149 of the Penal 

Code against the condemner/appellant, the reference be 

accepted and the Cr. Appeal filed on behalf of the 

condemner/appellant be dismissed. 

 Mr. Md. Aminul Islam, the learned Advocate for the 

appellant submits that among the P.Ws. referred above the 

P.Ws. 1, 2, 5, 7, 9, 11, 31, 77 and 154 all deposed that they, 

later on, came to know from prinnting and electronic Media that 

12/14 members delegation including the condemner/ appellant 

went to the office of Prime Minister at Jamuna at 4.00 P.M. on 

25.02.2009 but they concealed the killing of army officers and 

atrocitices committed in Peelkhana. P.W. 31 is a witness of 

supplementary C.S. and his evidence bears no credit. P.Ws.6, 

288, 301,313, 316, 432 and 433 also deposed in corroboration 

of the above witnesses to the fact of visiting Prime Minister at 

Jamuna by that 12/14 members delegation including the 

condemner/appellant at the relevant time and hour and 

concealment from Prime Minister of the fact of killing army 
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officers and atrocities they committed in Peelkhana. In fact, the 

testimonies of the above P.Ws. are heresay in nature. Although 

P.Ws. 288, 301, 313, 316 were present in the office of Prime 

Minister at Jamuna but undeniably they had no presence at the 

time of discussion of Prime Minister with the delegate 

members. Besides, the visiting of Peelkhana from Prime 

Ministers’office at 4.00 P.M. on 25.02.2009 by 12/14 delegate 

members is an admitted fact which by no means culminates the 

condemner/ appellant to any officence as charged for. The 

delegate members went to Jamuna at the call of the Prime 

Minister and carried out the instruction of the Prime Minister 

on coming back therefrom as admitted by P.W.433.  

Mr. Md. Aminul Islam further submits that P.Ws 432 and 

433 deposed in the tune of the witnesses referred above. P.W. 

432 is the owner of Ambala Inn situated adjacent to BDR gate 

No.4. P.W 433 is the Maneger of that Inn. They both saw the 

delagate of 12/14 members including the condemner/ Appellant 

to talk with the political leaders at receiption point and to go to 

the office of Prime Minister at Jamuna at 4 P.M on 25.02.2009. 



 

 

502 

Although they are the eye witnesses but their evidance does not 

contribute any more than that of the other P.Ws referred above. 

He also submits that prosecution cited P.Ws 22, 27, 60 

and 82 as ocular witnesses. P.W. 22 claims that he heard the 

condemner/appellant to speak in mike to instigate the BDR 

personnel ‘wewWAvi‡`i D¾xweZ Ki‡Z gvB‡K K_v e‡j Zv‡`i g‡a¨ GKRb 

wWGwW bvwQi| wZwb wewWAvi m`m¨‡`i D¾xweZ Kivi Rb¨ mevB‡K ejwQjÕ but 

in his crors examination he admitted ÔwZwb eyS‡Z cviwQ‡jb KÉUv 

wWGwW bvwQ‡ii| He adds that such identification of the accused by 

voice is always a weak type of evidence and moreover, the 

testimony of the above witness P.W.22 appears unworthy of 

credit. Admittely, he was on leave on the day, 25th Feb, 2009, 

and he was in his residence and having aware of the revolt by 

the BDR personnel his appearence at the office and then return 

to his residence and then in the midst of horrified situation 

further coming out from residence leaving his children thereat 

and hid himself behind Almirah of the office, all those events as 

claimed by him do not inspire us to rely upon him. The 

presence of P.W. 27 in Peelkhana on the date of Occureance, 

25th Feb, 2009 also appears doubtful since admittedly he had 
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schedule to attend in a meeting at Commerce Ministery. He also 

claims to come out from Darbar at the 1st instance and to appear 

at gate No.4 at evening. His above position justifies that he 

never attended Darbar and saw the Condemner/appellant to 

make direction to the BDR Personnel- ‘nVvr gCb A ¿̄nv‡Z cÖ‡ek 

K‡i| ¸wji kã cvb| ˆmwbKMb `iRv Rvbvjv †f‡O P‡j hvq| wZwbI cwðg 

w`‡Ki `iRv w`‡q †ewi‡q hvb| `ievi n‡ji cwðg w`‡K DAD bvwQi‡K Dcw ’̄Z 

BDR ˆmwbK‡`i wb‡Ï©kbv w`‡Z †`‡Lb|Õ Besides, his above statement 

appears vague, unspecified and does not culminate the 

condemner/appellant to any offence. There was no Specificatin 

of dierections ‘wb‡ ©̀kbvÕ he made to the BDR personnel. P.W.60 

claims that the condemner/appellant appeared in his residence 

with arms along with sepoy Rafiqul and Selim Reza and he 

heard the condemner/appellant to say ‘GZ¸‡jv Avwg© Awdmvi nZ¨v 

Kiv n‡jv, mvavib ¶gv †c‡j, †Zviv gvc cvwe, Avgvi gvÎ KqRb DAD 

,Avgv‡`i wePvi n‡e’. Mr. Islam submits that the above extra-

judicial confession of the condemner-appellant is inadmissible 

in law and not being corroborated by any other witness it finds 

no basis. Moreso, he appears as a highly intersted witness since 

he admitted in crors examination ‘Avgvi ¿̄xi fvB cvPK wnmv‡e PvKzix 
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K‡i 2 Rb| Zv‡`i bvg RvwKi I D¾j| 25/2 Gi c‡i RvwK‡ii PvKzix nq| 

P.W 82 claims to see the condemner/appellant to make 

consultation with subedar Major Jakir at 12 noon on 

25.02.2009, but his above testimony is contradictory with P.W. 

60 who also claims to see the condemner/appellant at 11.00 

A.M and to remain in his residence till 3.00 P.M. Thus the 

above testimony of P.W. 82 does not stand and it appears 

downright false. 

Mr. Md. Aminul Islam, furthir submits that the 

testimonies of P.Ws 470 and 515 relate to identifying the 

condemner/appellant as delegate member at Jamuna, the office 

of Prime Minister from video-footage, the admitted fact that 

bears no substance and adds nothing to the proof of charges 

against the condemner/appellant.  

Mr. Md. Aminul Islam also submits that P.W 654 is the 

I.O to the case. His statement as of visiting the political leaders 

and conspired for inplementing the demands of BDR personnel 

by a group of 25/30 persons including the condemner/appellant 

finds no substance. He is merely a formal witness. His evidence 

bears no substance.  
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Mr. Md. Aminul Islam further submits that the 

confession of the condemner/appellant is a production of 

torture. P.W. 654 admitted in his crors –examination that he 

took the condemner/appellant on remand for 15 days at several 

occasions ‘20.7.2009 Zvwi‡L 5 w`‡bi, 27.7.2009 Zvwi‡L 4 w`b 

30.07.2009 Zvwi‡L 4 w`b, 04.08.2009 Zvwi‡L 1 w`b, 6.08.2009 Zvwi‡L 

1 w`bÕ.  The condemner/appellant claims by his statement under 

Section 342 of the Code of Criminal Procedure that taking on 

remand he was put under inhuman physical and mental torture 

and thereby obtained the confessional statement forcibly. 

Moreover he did not admit any guilt in his statement. It is 

neither voluntary nor true and it can’t be taken into 

consideration as evidence.  

Mr. Md. Aminul Islam also submits that confessional 

statements of co-accused find no corroboration by any 

independant witness and it lacks evidentiary value. He also 

adds that no independent witness appears to support the 

allegation of conspriracy against him. 

Mr. Md. Aminul Islam further submits that concealment 

of the killings of army officers and atrocites that occured in 
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Peelkhana does not constitute any offence of conspiracy in 

committing murder of 74 persons including 57 army officers as 

alleged.   

Mr.  Md. Aminul Islam finally submits that prosecution 

miserably failed to establish the charges brought against the 

condemner/ appellant. No tangible evidence appears to justify 

his conviction and sentence and it warrants necessary 

interference rejecting the reference and allowing Criminal 

Appeal/Jail Appeal filed by the condemner/appellant.  

We have gone through, scanned and weighed the 

evidence as referred above in consideration of the facts and 

circumstances of the case and submissions by the learned 

Counsels for both sides.   

On going through the eivdence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hasitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspircy has lost its 

relevancy as evidence. But no doubt it provides inference to the 

conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in persunace of 

their common intention has been well spelt out by his gestures, 

conducts, extra-judicial confession (as deposed by P.W. 60), 

participation readily with the delegate members to the office of 

Prime Minister at Jamuna, posing himself as one of the leader 

of the delegate, addresing to the BDR rebellions ‘cÖavbgš¿x  

Avgv‡`i `vex †g‡b wb‡q‡Qb’ (exhibit-CXXXIX) as he confessed- 
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“B¢j Bl DAD ®a±¢qc ¢j¢Xu¡l p¡−b Lb¡ h¢m”, all provides  strong 

inference to his complicity to the conspiracy. In most of the 

cases proof of conspiracy is largely inferential. The offence of 

conspiracy issentially requires some kind of menifestation of 

agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication. The 

evidence as to transmission of thoughts sharing the unlawful 

design may be sufficient. Each conspirator plays his separate 

part in one integrated and united effort to achieve the common 

purpose. Each one is aware that he has a part to play in a 

general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

succesive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators 

from his conduct of concealment of the killing of army officers 

including D.G. BDR and their family members at the anxious 

query of the Prime Minister. In view of the facts and 

circumstances of the case and being a responsible officer he 

should have disclosed the happenings to the Prime Minister had 

he not been associated himself to the conspiracy. From the 

attending facts as it appears on record all the killings of army 

officers including D.G. BDR, taking out arms by breaking 

armoury and other atrocities happened earlier prior to the 

meeting with the Prime Minister at Jamuna at 4 P.M. and 

having had his appearence in Peelkhana he observed everything 

and was fully aware of the occurrence and his concealment to 

the highest authority conclusively manifests his guilt to the 

conspiracy. P.W. 22 saw the condemner/appellant to provoke 

through mike to the rebellion with other rebellions- “påÉ¡l fl 

®N¡m¡…¢m L−j k¡uz ¢h¢XBl−cl E‹£¢ha Ll−a j¡C−L Lb¡ h−m a¡−cl j−dÉ 

HLSe ¢XH¢X e¡¢Rl (fªù¡- 11432)z”  His extra-judicial confession to 

P.W. 60 lends support to the attending facts of his knowledge as 



 

 

510 

well as participation in killing army officers including D.G. 

BDR prior to the meeting of Prime Minister. The condemner/ 

appellant confessed before P.W. 60- “Ha…−m¡ B¢jÑ A¢gp¡l qaÉ¡ Ll¡ 

q−m¡, p¡d¡lZ rj¡ ®f−m ®a¡l¡ j¡g f¡¢h, Bjl¡ j¡œ L−uLSe ¢X,H,¢X Bj¡−cl 

¢hQ¡l q−hz”  

The condemner/appellant was also with arms at 10 A.M. 

when he entered into the residence of P.W. 60. Mere 

employment of his (P.W. 60) two brothers-in-law can’t be 

cogent ground to discredit his evidence since it finds 

corroboration by the confessional statement of the 

condemner/appellant- “B¢j clh¡l ®b−L ®hl q−u clh¡l q−ml E−ÒV¡ ¢c−L 

®l¢S−j¾V¡m gÉ¡¢j¢m ®L¡u¡VÑ¡−l k¡Cz ¢N−u HL h¡h¤¢QÑl h¡p¡u E¢W ”  and that of 

co-accused Selim Reza- “¢pf¡q£ l¢gL−L ®g¡e L−l ¢X,H,¢X e¡¢R−ll 

AhÙÛ¡e ®S−e B¢j ¢e−S HÉ¡ð¤−m¾p ¢e−u 4bÑ ®nÐe£l ®L¡u¡VÑ¡l q−a ¢X,H,¢X 

e¡¢Rl−L ¢e−u 4ew ®N−V k¡Cz”. Both the confessing accused meant 

D.W.60 who was a pachok, a 4th  class employee. Defence plea 

of ignorance of the condemner/appellant as of killings and 

atrocities prior to meeting with the Prime Minister and 

concealment of the same does not constitute any offence falls 

short. His gesture and posture as leader in hotel Ambala and 
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delay-dally tacties in surrendering arms also renders his 

indulgence to the conspirators to commit other offences such as 

looting the belongings of army officers, uncourteours behabiour 

to their family members, setting fire to their vehicles and so on. 

The conspirators had common design to had their D.G from the 

BDR personnel in lieu of army officers on deputation and for 

accomplishment of the same they hailed the co-conspirator 

DAD Touhid as D.G. BDR as he belonged from their group. 

P.Ws. 288, 301, 313, 316 all are eye witnesses to the part of 

Jamuna, the then office of Prime Minister, posing the 

condemner/ appellant himself as one of the leader of the 

delegate and his concealment of the killing of army officers and 

atrocities committed therein.  P.Ws. 288, 301, 313, 316, 432, 

433, 634 all are eye witnesses to his leading role at Jumana, the 

then office of the Prime Minister and at Ambala hotel which 

provides strong inference to his complicity to the conspiracy as 

well as committing murder and atrocities in Peelkhana. P.W. 82 

is the eye witness to this part who saw him on discussion with 

armed rebellions ‘B¢j i−u 44 hÉ¡−V¢mu−el store room H m¤¢L−u b¡¢Lz 

Ae¤j¡e 12 V¡u ®hl qCz e£Qam¡u HLSe ¢pf¡q£−L AÙ»pq ®c¢Mz ¢X,H,¢X e¡¢Rl 
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J p¤−hc¡l ®jSl S¡¢Ll A¢g−pl fÐ−hn f−b pm¡fl¡jnÑ Ll¢Rm (fªù¡ ew- 

11806)z’. P.Ws. 470 and 515 identified him with video-footage 

exhibits- ...., CLXXVI. In the video-footage he was found with 

the co-conspirators. All the killings and atrocities happened, as 

it appears from the attending facts and circumstance of the case 

and evidence as well, prior to their meeting with the Prime 

Minister at Jamuna and his claim of remaining on the night 

following 25.02.2009 and his admission to Holey Family 

hospital being injured does not dispel him of his complicity to 

the occurrence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on recored it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

agaisnt the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/ appeallant is accordingly dismissed with 

modification.  
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C.S. Accused No.5 RDO/ DAD-165 Abdul Jalil.  

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novijoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 

 P.W.9 Lt. Col. Md. Maksudul Haque, 

 P.W.11 Major Md. Suja-ul-Haque, 

 P.W.110 Col. Dr. Md. Abdur Razzak, 

 P.W.154 Major Md. Jayedi Ahsan Habib, 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 

 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 

 P.W.313 Major General Miah Md. Joynul Abedin, 

 P.W.316 Nur Mohammad, Inspector General of Police, 

 P.W.367 Sk.M. Tofayal Hassan, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused – 

  DAD Touhidul Alam (C.S.A 1) 

  DAD Nasir Uddin Khan (C.S.A.2) 

  Lance Naik Md. Zakaria Mollah (C.S.A. 23) and 

Signalman Md. Abdul Bashar (C.S.A.36)  

 Prosecution at the time of placing evidence before us 

added the evidence of following the witnesses for 

consideration- 

 P.W. 5 Lt. Col. Md. Abdul Mukim Sarker 

 P.W.77 Major Rukhsana Khanom 

 P.W.345 Sheikh Fazlul Karim Selim, M.P. 

 P.W.432 Alhaj Md. Iqbal Khan and 

 P.W.634 Advocate Shahara khatun, Home Minister.  

P.W.367, the recording Magistrate of the confessional 

statement of the condemner/appellant and P.W.654 the 

investigating officer, both are formal witnesses. 
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P.W.1 is the informant. He referred the name of the 

condemner/appellant in the F.I.R. Admittedly he is not the eye 

witness to the occurrence and he came to know of the 

occurrence from difference sources. He deposed to the 

undeniable fact that a delegate consisting of 12/14 members 

including the condemner/appellant went to the office of the 

Prime Minister at Jamuna at 3.00 P.M. on the auspicious day 

25th Feb’ 2009 from gate No.4 of Peelkhana along with 

P.W.321 (Mirza Azam, M.P.) and P.W.345 ( Sheikh Fazlul 

Haque Selim, M.P.).  

P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week started on 24.02.2009. On 25.02.2009 at 

8.55 A.M. DG of BDR appeared at Darber Hall. Darber started 

at 9.00A.M. At the time of speech of D.G. at about 9.30 A.M. 

one Sepoy entered into Darber from Kitchen door and stepped 

forward to the stage and pointed gun towards D.G. Some 

Officials along with D.G. caught hold that Sepoy. There raised 

a hue and cry. He moved towards the stage. Another Sepoy 
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with arms also rushed towards stage. Maj. Khaleq chased him. 

He came to know later on that the Sepoy who came up on stage 

was Moyeen and who escaped was Kajal. Col. Anis invited all 

to attend Darber. At that time he came out from Darber Hall 

and proceeded to gate No.5. There he found presence of Maj. 

Mokbul and Maj. Kamrul. They asked the BDR personnel to 

come back into Darber. He came to see 3/ 4 BDR soldiers with 

arms standing to the North-East of the field. He came to hear 

‘a¡s¡a¡¢s ®Ol¡J Ll HLSeJ ®ke ®hl q®a e¡ f¡®lz’ .............................. 

He came out from Darber Hall and proceeded towards signal 

sector. ......................... 

Later on, 7/ 8 BDR soldiers assaulted him and took him 

to RSB building and thereafter Lance Naik Rezaul along with 

3/ 4 soldiers took him to Line. Until recovery on 26.02.2009 he 

was thereat. During this time he had talk over mobile with Col. 

Arif, Col. Moshiur, Maj. Tarek and Subeder Maj. Ansari. He 

came to know that 14 members including DAD Touhid, DAD 

Habib, DAD Nasir, the condemner/ appellant DAD Jalil and 

DAD Rahim met with Hon’ble Prime Minister but they did not 

disclose as of the revolt and killing activities. On 26.02.2009 at 
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5.00 P.M. he was recovered and taken to Mirpur Cantonment. 

He came to know from printing and electronic media that DAD 

Touhid, DAD Nasir, DAD Habib, DAD Rahim, Havilder Rafiq, 

Sepoy Moniruzzaman, Sepoy Salim Reza, Sepoy Monir and the 

condemner /appellant DAD Jalil  met with the Prime Minister 

but they did not disclose of the massacre they committed in 

Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant DAD Abdul Jalil, he stated that he had his 

posting twice in BDR. He denied the suggestion that in order to 

get extra facilities he obtained his posting in BDR. He came out 

from Darber Hall in order to recall the soldiers. He went to 

Darber Hall with government vehicle. His driver was a BDR 

person named Rahim. He did not tell him of any apprehension 

of revolt. Darber started its’ function with recitation from the 

Holly Quran by Pesh Iman of BDR Mosque. At first Sepoy 

Moyeen pointed Arms towards DG (Director General). He 

denied the suggestion that Sepoy Moyeen was killed. Under 

such unexpected situation he could not understand whether all 

were in their seat or stood up. Instantly there raised a hue and 
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cry. He denied the suggestion that for the cause of disordered 

situation he could not see anything and ran away. He denied the 

suggestion that he was aware of the occurrence. After raising a 

hue and cry he went 70'/80' far away and thereafter he could not 

see what happened inside the Darber Hall. Prior to that he was 

inside and saw everything of the occurrence. He denied the 

suggestion that since he was aware of the occurrence none of 

the soldiers asked him anything. He cannot say the pickup 

number and the name of the soldiers on the pickup. He denied 

the suggestion that two soldiers were killed. The officers and 

soldiers had same uniform. Maj. Mokbul went away by passing 

him.  He also came to see the soldiers to assault Maj. Gazzali. 

He cannot say who fired but he heard firing sound and 

presumed that the soldiers killed the officers. The dead body of 

Gajjali was carried over by a gunny bag by the soldiers. He 

observed it from 30'/35' far away. He denied the suggestion that 

since dead body was carrying over by a gunny bag he could not 

identify the dead body of Gajjali. He denied the suggestion he 

did not know the name of J.C.O’s who took him away. He 

cannot say the name of the soldiers who pointed arms on his 
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head. He denied the suggestion that none pointed arms to him. 

He was assaulted from the beginning since detained him. At 

that time there was marks of injury in his person but at present 

marks are not visible. He denied the suggestion that since he 

had connivance with the occurrence the soldiers saved him. 

During the occurrence mobile network was not available all the 

time. He happened to meet with DAD Jajil prior to occurrence 

but he did not serve under him. DAD Jalil also did not show 

any disregard to him. He took treatment in CMH.  I.O 

(Investigation Officer) did not seize his treatment papers. He 

denied the suggestion that he did not get any treatment. None of 

his family members sustain any injury but his son and wife 

could not speak for about two years and four months. There 

was an inventory list of looted articles from his residence. He 

denied the suggestion that in order to get promotion and to 

satisfy the authority he deposed falsely.  

P.W. 5 deposed that he joined in BDR in the year 2007 

from Army. On 25.02.2009 he had his seat in the mid of 

officers row. Darber started at 9.00 A.M. with the recitation 

from the holy Quarn. DG made speech on ‘X¡m i¡a LjÑp§Q£’ and 
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thereafter on ‘smuggling’. At one stage D.G. tried to get 

support of the soldiers in support of his deliberation but did not 

find any response. At that moment Sepoy Moyeen and Sepoy 

Kajol entered into Darber Hall with arms from left side of DG. 

Sepoy Moyeen came up on the stage and pointed arms towards 

DG. At such instance soldiers stood up and there happened a 

hue and cry and soldiers began to run to and fro. He heard firing 

sound. He came to see BDR personnel taking exist of Darber 

Hall by breaking down the glass of windows to the north. He 

proceeded towards north field. He happened to meet with RP 

soldiers. He asked them about the occurrence but did not get 

any reply. He also came to see 10/12 soldiers to proceed 

towards Darber Hall with arms. He became afraid seeing their 

mood and he went towards east, to the training shed. 

.......................................................... On the following day at 

noon BDR personnel surrendered their arms. At one time he 

was rescued by a Member of Parliament. On rescue he was sent 

to his residence. He came to know afterwards from different 

sources including electronic media that at the leadership of 

DAD Touhid, DAD Rahim, the condemner/ appellant DAD 
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Jalil, DAD Nasir, DAD Habib, Signalman Monir, Sepoy 

Moniruzzaman, Habilder Rafiq, Sepoy Salim Reza, a group of 

14 members met with Hon’ble Prime Minister and pressed their 

charter of demands. Before the Prime Minister they concealed 

the atrocious activities of BDR personnel in Peelkhana, killing 

of 74 persons including 57 Army Officers, damaging, looting of 

the properties and torching government vehicles.  

In cross-examination on behalf of DAD Abdul Jalil, he 

stated that on the occasion of Darber he remained at Peelkhana 

from 17.02.2009 to 26.02.2009. He was allocated a room in the 

officer’s mess on 17.02.2009 but with permission sometimes he 

remained with his parents at Mirpur. It took 40/45 minutes 

coming from Mirpur to Peelkhana and all the time he used 

public transport. No soldier was deputed to take care of him in 

officer mess. He denied the suggestion that since no soldier was 

deputed for his caring he did not know any member of the BDR 

personnel. The army officers have opportunity to talk with 

BDR personnel at different ceremonies. After joining in 

Peelkhana on 17.02.2009 he went to Sadar Rifle Battalion for 

his personal work on 18.02.2009 and 19.02.2009 and at that 
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time he had talk with Sepoy Sujaul, Naik Suruzzaman, Akbor 

Hossain and Safiqul Islam. He had also talk with other BDR 

personnel but he cannot remember their name. He denied the 

suggestion that he made the plan of rebellion with the person 

named above. He denied the suggestion that to execute the 

rebellion he visited Sadar Sector Battalion.  There were many 

doors for getting entrance to BDR Darber Hall. Since there was 

no door beside him, he came out through window. He denied 

the suggestion that for the cause of his failure he ran away 

through window. He appeared at Darber Hall at 8.50 A.M. He 

cannot say whether DG had written script for deliberation of his 

speech. The army officers and BDR personnel who joined in 

‘X¡m i¡a LjÑp§Q£’, they all were given benefit from it. He also 

received the benefit for the period he served. He denied the 

suggestion that army officers received the large share of the 

benefit and small portion was distributed to the BDR personnel 

and that a big amount of the profit was misappropriated by the 

army officers and that for distribution of the profit there was 

grouping among the army officers. When two BDR persons 

entered into the Darber Hall with arms he was present there. At 
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that time neither DG nor any army officer had any arms with 

them excepting above aforesaid two soldiers. He heard firing 

sound first sitting in the Darbar Hall. Army officers, next to the 

stage, rushed to disarm the aforesaid two BDR personnel. BDR 

personnel in Darber Hall broke down the glass of the windows 

to have their exist therefrom. After his departure from Darber 

Hall, BDR personnel encircled Darber Hall, so he could not 

come back there. The store wherein he took shelter had 4 

windows. The windows had glass and grill. There were roads 

adjacent to both sides of the store. The roads were about 15  

from his position. He denied the suggestion that he had no 

chance to see any BDR personnel therefrom. He cannot say in 

which building the store was. He happened to meet with 

storeman Radha in the storeroom. Advocate Rahmatullah M.P. 

took him out from Peelkhana and sent him to his residence. 

After rescue he had no talk with any print or electronic media. 

He had also no talk with M.P. He deposed before the I.O. that 

BDR soldiers received statement from him but did not say the 

contents of the statement. On being heard from other officers 

and media he deposed the name of the officers who 
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accompanied DAD Towhid. He denied the suggestion that the 

condemner/ appellant DAD Jalil as a government officer went 

to meet Prime Minister at the instruction of Minister and 

Member of Parliament. He cannot say whether the condemner/ 

appellant DAD Jalil was under treatment in Holy Family 

Hospital from 25.02.2009 to 05.03.2009 being injured in BDR 

rebellion. He denied the suggestion that he did not know the 

identity of BDR personnel and that of DAD Jalil and that he 

deposed falsely. 

P.W.6 deposed that he joined in the army in 1982 and 

commissioned in the year 1983. Afterwards he served in 

different cantonments. He went on mission and joined in the 

BDR on 02.10.2006 as Western Desk Staff Officer of Rifle 

Security Unit of BDR Headquarter and co-ordinated the works 

of BDR of Khulna, Rajshahi, Dinajpur and Rangpur. He also 

was in charge of quarter master and also discharged 

administrative functions. .................................. On 25.02.2009 

at 8.40 A.M. he together with Lt. Col. Amin and Maj. Gazzali 

went to Darbar Hall. Maj. Shahnewaz also followed them. 

Darber started at 9.00 A.M. with recital from the holy Quarn. 
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At about 9.30 when DG was delivering speech on ‘X¡m i¡a 

Kg©m~Px’ a BDR soldier Moyeen entered into Darber Hall and 

pointed arms towards DG. DG and DDG stood up. Meanwhile 

BDR personnel were running to and fro. At that time there 

occurred 1/2 round firing at south gate. DG asked the 

commanders to control their respective troops. He went towards 

west and got his exist by the window. He moved to the north 

towards dairy firm and afterwards crossing over the wall of 

Peelkhana came to the residence of his brother at Dhanmondi. 

............................................. Later on, he came to Rifle squire 

and monitor what was happening in Peelkhana. At about 3.00 

P.M. on that day State Minister Jahangir Kabir Nanok, M.P. 

Azam and some others with white flag invited BDR personnel 

to talk with Prime Minister. After sometimes under the 

leadership of DAD Touhid, the condemner/ appellant DAD 

Jalil, DAD Rahim, DAD Hafiz, DAD Nasir, Sepoy Salim 

Reza, Signalman Monir, Habilder Rafiq, Sepoy Salauddin, 

Sepoy Abul Kalam went to the office of Prime Minister. He 

came to know afterwards that at the time of discussion with the 
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Hon’ble Prime Minister they concealed the ‘masacar’ occured 

in Peelkhana.  

In cross-examination on behalf of the condemner/ 

appellant DAD Jalil he stated that on the previous day he came 

to the court in civil dress. For want of officer he performed 

additional duty in spite of his desk duty in security unit. He had 

no bad relation with Maj. Gazzali. On 21.02.2009 he performed 

his normal duty. His office is adjacent to the room of 

commanding officer.  Shahanaj came to his office alone. He 

heard of leaflet from Shahanaj first. He can’t remember what 

was of D.G in the leaflet. Perhaps misappropriation of BDR 

money by D.G and his wife. He denied the suggestion that in 

the leaflet there was the allegation that D.G. took commission 

through pay order. Leaflet was deposited in the office. Some 

people knew of the leaflet. He denied the suggestion people in 

general came to know of the leaflet. He entered into Darbar at 

8.45 A.M. D.G. came to Darbar after him at 9. O’clock. ADC 

Captain Majhar was with D.G. ADC was without any arms. 

D.G had written script for his speech. He denied the suggestion 

that BDR personnel rejected the speech of D.G. since it was 
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false. He had note book and mobile with him. He denied the 

suggestion that he took picture in his mobile. I.O. did not seize 

his mobile. He denied the suggestion that since it would 

disclose the fact he did not deposit to I.O. He denied the 

suggestion that at the instruction of D.G. the armed soldier was 

gunshot and for that killing all soldiers left Darbar and that 

army officers attacked on BDR personnel. He had his 

participation in ‘WvjfvZ Kg©m~PxÕ and he received Tk.= 34,000/- as 

T.A and D.A. As an officer he got more than a soldier. Three 

vehicles went to Prime Minister Office. He can’t say who 

availed what vehicle but all DAD’s went by the vehicle of 

Minister and whip. He came to know through printing Media 

that BDR personnel did not inform the Prime Minister of 

killing. He did not know what was discussed in the meeting. He 

could not come back to Darbar. He denied the suggestion that 

he was aware of conspiracy and thus escaped himself leaving 

behind all officers in danger.  He denied the suggestion that he 

deposed falsely.                          

P.W.7 deposed that he joined in the Army as 

commissioned officer in 1985. He had his posting in BDR at 
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different times. In Feb, 2009 he was posted at 45 Rifle 

Battalion, Mymensingh. On the occasion of BDR week in the 

month of Feb, 2009 he was entrusted with distribution of 

invitation cards to the invitees and accordingly he joined BDR 

Headquarter on 14.02.2009. On his joining he had been 

attending office in Peelkhana from his residence at Nakhalpara. 

On 21.02.2009 some leaflets were distributed in BDR. Under 

the circumstances 11 Major in BDR were posted at important 

establishments and he was entrusted with the quarter guard. 

......... ................. 

.......................... On 25.02.2009 he came out of residence for 

distributing invitation card to Abdul Malek, Member, Planning 

Commission and in order to receive envelop he went to 

Peelkhana. At about 9.30 A.M. he arrived at gate No.3 and 

heard firing from inside of BDR Headquarter. He came to see 

people running to and fro and he stopped thereat. He brought it 

to the notice of Lt. Col. Miraz. Lt. Col. Miraz instructed him to 

watch over it. Afterwards at evening he appeared at gate No.4. 

There he came to see political leaders to call for restoring peace 

and order. At 4.00 P.M. he came to see DAD Touhid, the 
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condemner/ appellant DAD Jalil, DAD Habib, DAD Rahim, 

DAD Nasir, Sepoy Salim Reza, Sepoy Monir, Habilder Rafiq, 

Sepoy Moniruzzaman–a 14 members delegation was moving to 

meet with Prime Minister. At the instruction of commander he 

came back to Mymensing at 9.50 P.M. Later on, he came to 

know that 74 persons along with 57 army officers were killed in 

Peelkhana. The delegate leaded by DAD Touhid concealed the 

killing the officers from the Prime Minister.  

In cross-examination on behalf or the condemner/ 

appellant DAD Jalil he stated that he reported to the authority 

on his joining on 19.02.2009. He had no allotted room in the 

mess since he had personal arrangement. He had his paternal 

residence at Nakhalpara. He had involvement in ‘X¡m i¡a LjÑp§Q£’ 

for about 3/4 months. He received Tk.3/4 thousand for such 

work. He denied the suggestion that he received more than lac 

taka for such act. He can’t say who was the Chief Security 

Officer. He had no talk with Lt. Col. Samsul Alam. He did not 

know whether everyone knew of the leaflet. He went to 

distribute the invitation card from BDR Headquarter. Every one 

tried to save oneself. He denied the suggestion that he did not 
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try to save the officers. BDR personnel took stand in all the 

gates. He did not hear of helicopter. He denied the suggestion 

that since army officers took stand, BDR personnel ran away. 

He further denied the suggestion that army soldiers killed army 

officers with uniform presuming them as BDR personnel. He 

went to Mission after joining in BDR. BDR personnel also 

availed such opportunity once and afterwards they could not go 

on mission. State Minister Nanak, M.P. Tapash and Whip Mirja 

Ajam were present in BDR gate. BDR personnel went to P.M’s 

office at the instruction of State Minister. He came to know that 

from electronic Media at 7 P.M and also from printing media – 

‘Ittefaq’ and ‘Prothom-Alo’: He heard of general mercy by the 

Prime Minister.  He denied this suggestion that since he had 

implication to the rebellion, he did not enter into Peelkhana on 

the date of occurrence and that he extended his support to the 

rebellion and that he deposed falsely.                   

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40 A.M. 

Darber started at 9 A.M. Initially DG exchanged greetings. At 
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about 9.30 when DG was delivering speech over ‘X¡m i¡a LjÑp§Q£’ 

saying that the profit from ‘X¡m-i¡a LjÑp§Q£’ would be deposited 

in the welfare account of BDR personnel, Sepoy Moyeen of 13 

Battalion entered into Darber Hall and pointed arms on DG. 

Sepoy Kajal of 44 Battalion also entered into Darber Hall with 

arms. DDG had his seat on the left side of DG. DDG caught 

hold Moyeen Uddin. Other officers disarmed him. Sepoy 

Moyeen fell down on the stage. He came to see one officer 

from medical core to untie the button of the shirt of Moyeen. At 

that time Moyeen escaped from Darber Hall. Afterwards he 

heard a firing and instantly BDR personnel make a sound 

‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of window. 

He came to hear firing sound from outside the Darber. Firing 

sound was increasing gradually. DG also directed the 

commanders to control their respective troops. At one time 

senior officers took DG under the shade of screen behind the 
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stage. When firing was coming inside Darber Hall all lay down 

on the floor. Darber Hall became empty. He was observing all 

taking shelter behind the stage. All on a sudden, 10/15 BDR 

personnel entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 

heavy firing outside Darber Hall. A few minutes after Sepoy 

Salim of 44 Battalion appeared near to the stage with arms and 

megaphone and asked the officers behind the stage to come out, 

failing which they were threatened to their lives. DG and DDG 

along with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and ordered to go one by one. 

They proceeded towards west through a line. At that time 

besides Sepoy Salim Reza, Sepoy Sajjad Hossain of 13 

Battalion, Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul of 44 

Battalion and Lance Naik Emran of 24 Battalion and some 

other BDR personnel were there with arms. As soon as they 

reached near to the west gate there happened heavy firing on 

them. The officers tried to escape. He came to see Sepoy Salim 
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Reza, Sepoy Atoar of 44 Battalion, Sepoy Ibrahim, Sepoy 

Obaidul, Sepoy Rafiqul, Sepoy Sajjad, Lance Naik Iqbal of 24 

Battalion and some others to fire on them. Sensing the 

consequence of Darber Hall he came out. He arrived at in front 

of the family quarter and thereafter he left Peelkhana crossing 

boundary wall. Later on, he came to know from printing and 

electronic media that under the leadership of DAD Touhid, 

DAD Rahim, DAD Hasib, the condemner/appellant DAD 

Jalil, DAD Nasir, Habilder Salim, Naik Salim, Sepoy Salim 

Reza, Habilder Rafiq, Naik Safi, Sepoy Razzaq, Sepoy Nazrul, 

Sepoy Monir in total 14 members delegation had a sitting with 

Prime Minister but they concealed the killing of army officers 

in Peelkhana. Besides killing of 57 army officers, BDR 

personnel looted magazine, kote and different items from the 

residence and set fire.  

In cross-examination on behalf of DAD Jalil he stated 

that as prize he got a medal for his anti-smuggling activities. 

One Naik Subeder also got the prize with him. He denied the 

suggestion that BDR personnel were deprived of getting prize. 

He denied the suggestion that the army officers were provided 
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with all benefits. There was a benefit of 4 crore taka from ÔWvj-

fvZ Kg©m~PxÕ. He did not know of leaflet. He denied the suggestion 

that DG and army officers misappropriated more than 4 crore 

taka. DDG detained 1st armed soldier and other officers 

disarmed him. He knew Lt. Col. Shamsul Alam. He was also 

present in disarming. He denied the suggestion that Lt. Col. 

Shamsul took away arms and instantly fired on him. He denied 

the suggestion that since army officers made counter attact 

BDR personnel left Darber Hall. BDR personnel went away by 

breaking window. He did not see army officers to go away. He 

denied the suggestion that since he escaped at 1st instance he 

did not see any occurrence. He denied the suggestion that he 

joined his hand with rebellions and left Darber Hall by killing 

army officers. In a Brigade there remains 2000/2500 soldiers 

and in a Regiment 7/8 hundred soldiers.  The Army were 

waiting for the superior authority. They were with light arms. 

He denied the suggestion that the Army had heavy arms. He 

cannot say whether the Army warned local people to leave the 

area. He denied the suggestion that seeing helicopter of Air-

force and 46 Brigade,  BDR personnel left Peelkhana and Army 
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officer remained there. He denied the suggestion that 46 

Brigade killed army officers presuming them BDR personnel. 

He did not know whether media circulated the news of the 

treatment of   DAD Jalil in hospital on 26.02.2009. From media 

he came to know that DAD Jalil did not disclose the actual fact 

before the Prime Minister. He denied the suggestion that DAD 

Jalil did not participate in the discussion with Prime Minister. 

He did not know DAD Jalil. He denied the suggestion that he 

deposed falsely against Rafiqul.  

P.W.11. in this deposition did not depose anything 

against the condemner/appellant DAD Jalil. 

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 A.M. a BDR person entered into Darbar. He was 

Moyen. Thereafter Kajal entered into Darbar. Officers disarmed 

Moyeen. All BDR personnel stood up and began to run away. 

Afterwards she heard firing. Lt. Col. Yesmin and Maj. Farjana 

were with her. At one stage they hid themselves behind the 

screen of the stage. At 10.30 BDR rebellions entered into 

Darbar by making fire. One BDR person directed in a 
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megaphone to surrender. She came to see 10/15 BDR personnel 

with arms. Among them she came to see Sepoy Selim Reza 

with arms and megaphone. He directed them pointing arms to 

come out. One of the rebellions fired on Lt. Col. Kaisar and 

killed him. Selim Reza took them out through west gate. The 

rebellions at outside of Darbar fell on them and one of the 

rebellions kicked Lt. Col. Lutfar Rahman and consequently Lt. 

Col. Lutfar Rahman and they, the three lady doctors fell down. 

Later on, they were compelled to get up on a pick-up. In the 

pick-up there were three armed rebellions and three boxes of 

ammunitions. They were taken into hospital and compelled to 

go to O.T. They were confined there and compelled to provide 

treatment to the rebellions. On the following day at evening she 

came out from hospital and left Peelkhana. ..................... 

Arriving at her residence she came to know form printing and 

electronic media that BDR personnel killed 57 army officers. 

D.A.D Tauhid, DAD Nasir, DAD Rahim, the 

condemner/appellant DAD Jalil leaded the killings, torching, 

plundering and other atrocious activities. A member delegation 

under the leadership of Tauhid met with P.M. but they 
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concealed the atrocious activities and killing of army officers 

and misguided the nation. 

In cross-examination on behalf of the condemner/ 

appellant, she stated that after 12 noon nothing was under their 

control in the hospital and that thereafter they were under 

confinement. BDR personnel took over the control of the 

hospital. She admitted that she did not see DAD Jalil on the 

date of occurrence.  

P.W.110 deposed that from 01.10.2006 to 31.07.2010 he 

had his posting as Medicine Specialist in BDR hospital. On 

25.02.2009 at about 8.30 A.M. he went to Darber. D.G. 

attended Darber after 9 A.M. An armed BDR person pointed 

arms towards DG. He came out from Darber through window to 

the south-west corner of Darber and afterwards reached near to 

Primary School and there he got the ambulance of the hospital 

and therefrom by the ambulance he came to BDRhospital. 

..................................... On 26.02.2009, at noon there was 

announcement for surrendering of arms. At that time he came to 

know that DAD Touhid has been declared as new DG of BDR 

and for that reason BDR personnel were expressing their joy 
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with blank fire. ..................................... On the following day 

through printing and electronic media he came to know that on 

25.02.2009 under the leadership of DAD Touhid, the 

condemner/ appellant DAD Jalil, DAD Rahim, Sepoy Salim 

Reza, Sepoy Moniruzzaman and some others, a 14 member 

delegation met with the Prime Minister but they concealed mass 

killing of 74 persons including 57 army officers.  

In cross-examination on behalf of the condemner/ 

appellant DAD A. Jalil, he stated that he came to know of DAD 

Jalil through media. He did not inform media anything. He 

heard that Minister Jahangir Kabir Nanok, Whip and M.Ps. 

were with the delegation. He cannot say whether they went 

there at the instruction of Prime Minister. He cannot say 

whether the condemner/ appellant DAD A. Jalil sustained 

injury. He denied the suggestion that he deposed falsely against 

him. 

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Rifle Battalion, Dinajpur. He came at Peelkhana 

on 16.02.2009 and on the date of occurrence i.e. on 25.02.2009 

he was in Darbar. ........................................................................ 
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M.P. Reza rescued him and took him at gate No.4 and he went 

out through gate No.4. Later on, he came to know that at the 

leadership of DAD Touhid, DAD Nasir, DAD Rahim, the 

condemner/ appellant DAD Jalil, Habilder Rafiq a 14 

member delegation went to Prime Minister’s Office. They 

placed their demands but concealed the killings of 74 persons 

including 57 army officers.  He identified his recovered mobile 

exhibit LV.  

In cross-examination on behalf of the 

condemner/appellant DAD Jalil, he stated that he knew DAD 

Jalil. He happened to meet with him in Darber. He denied the 

suggestion that he deposed falsely against him. 

P.Ws. 288 deposed that he had been performing as Neval 

Chief since 29.01.2009. On 25.02.2009 at about 10 A.M he got 

information of disorder in BDR from his Director Intelligence 

and he was required to attend to the office of Prime Minister. 

Afterwards he went to the office of Prime Minister at Jamuna. 

There he happened to meet with Army Chief, Air Chief and 

Security Adviser of the Prime Minister Major General (Rtd.) 

Tareq Ahmed Chowdhury. Prime Minister was on meeting with 
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others. After an hour Prime Minister came down and held 

meetting with them. During the course of discussion Prime 

Minister went upward. After a while she came down and 

informed that some BDR rebellions have reached at Jamuna. 

Consequently a delegate of about 12/14 BDR rebellions headed 

by DAD Touhid together with DAD Nasir, the condemner/ 

appellant DAD Jalil, DAD Rahim, Havilder Rafiq, Sepoy 

Salim Reza, Nasim, Lance Naik Moniruzzaman took seat with 

the Prime Minister for discussion. After one and a half hours 

they joined there. Most of the BDR rebellions were tendered 

aged and were talking loudly with the Prime Minister. At the 

query of the Prime Minister they replied all army officers in 

BDR were in safe. Prime Minister asked them to surrender 

immediately otherwise sever action be taken by three forces- 

Army, Air and Naval.  BDR rebellions agreed to surrender on 

oral hope of general mercy by the Prime Minister and the 

delegate thereafter left for Peelkhana. At the time of discussion 

BDR personnel outrightly denied of causalities they occurred in 

Peelkhana causing death of 57 army officers.  
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In cross-examination on behalf of the condemner/ 

appellant DAD Abdul Jalil, he stated that he deposed before the 

I.O. on 14.03.2010. He did not get any information from any 

Minister or M.P. prior to his intelligent agency. Army and Air 

Chiefs went to Prime Minister Office ahead. Prime Minister 

was on meeting with the Cabinet Minister. So they were 

waiting for an hour. After the meeting with the Cabinet 

Minister, Prime Minister held meeting with them. Prior to the 

meeting with the Cabinet Minister they had no talk with any 

member of the Cabinet. After Cabinet meeting they did not see 

State Minister Jahangir Kabir Nanak, Mirza Azam M.P. and 

Fazley Noor Tapas M.P. Prior to take seat with the Prime 

Minister they did not know that a delegate of BDR is coming at 

Jamuna. Army Chief informed Prime Minister that he has taken 

step to fly over a helicopter of Air force on Peelkhana and that 

he had talk with D.G. BDR and that he had instructed 46 

infantry brigade to move towards Peelkhana. The delegate of 

BDR members arrived at Jamuna at 15.40 along with State 

Minsiter Jahangir Kabir Nanak, Mirza Azam M.P. and Fazley 

Noor Tapas M.P. He came to know that two soldiers of 46 
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infantry brigade sustained bullet injury at 11/12.00 hours on 

25.02.2009. He also came to know while in the office of the 

Prime Minister at Jamuna that two dead bodies were recovered 

from sewerage line at Nababgonj. Their meeting with the Prime 

Minister started at about 2.15/2.30. In that meeting army chief 

Moin-U-Ahmed informed them the recovery two unidentified 

dead bodies. When Prime Minster was talking with the delegate 

members they all – three chiefs were at outside. He did not send 

any group from his force on 25/26.02.2009. He denied the 

suggestion that since the condemner/appellant had no 

implication to the offence; he was allowed to leave Jamuna 

without any hindrance.  

P.W.301 deposed that he performed as Chief of Air force 

from 08.04.2007 to 12.06.2012. On 25.02.2009 at about 9.30 

A.M. Major Tarque Siddique, Security Adviser to the Prime 

Minister informed him of incident of disorder in Peelkhana and 

asked him whether any helicopter was available for flying. He 

replied in affirmative and sent two helicopters at 10.30 A.M. 

under wing commander Fakharuddin and Nabi. They informed 

him over radio of the rebellion activities of BDR personnel in 
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Peelkhana. ..................................  Prime Minister held a 

meeting with them and talked with them how to settle or control 

the situation. They expressed their instant readiness to resolve 

the situation. During the course of discussion Prime Minister 

informed them of a delegate of BDR rebellions for discussion at 

about 3.45/4.00 P.M. They came to know that some BDR 

personnel arrived at Jamuna. They, three Chiefs were called to 

seat together in a room. On entering into the room he came to 

see a delegate of 12/14 members under the leadership of DAD 

Touhid there. Among the delegate members- the condemner/ 

appellant DAD Jalil, DAD Nasir, DAD Rahim, DAD Habib, 

Havilder Rafiq, Sepoy Salim Reza, Sepoy Monir, Sepoy 

Moniruzzaman along with others were present. He also found 

there agriculture Minister Motia Chowdhury, Advocate Sahara 

Khatoon, Sheikh Selim M.P. , Jahangir Kabir M.P., Mirza 

Azam M.P. with the Prime Minister. The BDR personnel were 

found in excited mood and talking with hush language. Prime 

Minister asked them to surrender arms and release the army 

officers and their family members instantly, otherwise three 

Chiefs (pointing them) will advance for deterrent action. During 
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the course of discussion delegate members did not disclose of 

any causalities they committed to the army officers.  

In cross-examination on behalf of the condemner/ 

appellant DAD Abdul Jalil he stated that he deposed before I.O. 

on 14.03.2010. He came to know of the occurrence at about 

9.30 on 25.02.2009 over telephone from security adviser of the 

Prime Minister. There was no telegraphy for detail message and 

no detail information. On receiving message he had no talk 

neither with Home Ministry nor I.G.P. nor with other chiefs. At 

that time Prime Minister herself was in charge of the defence 

Ministry. He send five helicopters for the purpose. Prior to that 

he had no talk with defence Minister. He send two helicopters 

for observing the situation of Peelkhana and 3rd one for 

dropping leaflets. He sent the above helicopters at 10.30, 10.45 

and 12.15 respectively. He had no talk with any Minister or 

Advisor of the government prior to distribution of the leaflets. 

He was not aware of the contents of the leaflets and where it 

were printed. He did not obtain prior permission of the Prime 

Minister for dropping leaflet. He did not obtain any instruction 

from Home Ministry or Army chief prior to fly over helicopter. 
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He went to office of Prime Minister at 1.45 /2.00 hours. Prior to 

the meeting with the Prime Minister he happened to meet with 

Army Chief Moin-U-Ahmed. But he did not told him of 

recovery of dead bodies of Col. Mujib and Lt. Col. Enayet at 2 

P.M. Army chief reported in his report of sustaining bullet 

injury of two army officers at New market area at about 11/12 

hours on 25.02.2009 but he did not disclose it to them while 

they were in the office of the Prime Minister at Jamuna. He 

denied the suggestion that he did not communicate any 

information time to time to Security Adviser, he had no talk 

with agriculture Minister, Home Minister, State Minister, 

Sheikh Salim M.P. and Mirza Azam M.P. on 25.02.2009. Prime 

Minister held meeting with them- three chiefs along with her 

Security Adviser exclusively. They were not given any list of 

the delegate members of the BDR rebellions. He denied the 

suggestion that he did not see the BDR person in excited mood 

and to talk in hush language before the Prime Minister and he 

deposed falsely. He denied the suggestion that the BDR 

personnel did not conceal anything from Prime Minister. Prime 

Minister declared general mercy to the BDR personnel in their 
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presence and in presence of Mirja Azam M.P, State Minister 

Nanak. He did not know DAD Jalil prior to the occurrence. He 

did not happen to meet with him after the occurrence. He 

denied the suggestion that he could not identify the condemner 

/appellant A. Jalil and that the condemner/appellant did not go 

to office of Prime Minister and that he deposed falsely against 

him.  

P.W.313 deposed that from 19.01.2009 to 27.11.2011 he 

was in charge of D.G. SSF. On 25.02.2009 he was in the office 

of the Prime Minister in routine briefing. At 9.35 A.M. he 

received message that Darbar was going on in Darbar Hall and 

there occurred firing. He reached to at the residence of Prime 

Minister at Jamuna at 10.15 A.M. Senior security officers were 

also coming at Jamuna. At 3.45 P.M. he came to know that 

some BDR personnel has been taken in the main gate of 

Jamuna for discussion. He recorded their name in a white paper. 

There was no name plate with their uniform. He himself 

recorded their name as they disclosed their name. The BDR 

personnel whose name he recorded were DAD Touhid, DAD 

Rahim, DAD Habib, DAD Nasir, the condemner/ appellant 
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DAD Jalil, Havilder Rafiq, Havilder Sahid, Naik Salam, Naik 

Shafique,  Sepoy Selim, Sepoy Rezwan and Sepoy Razzak. He 

identified the list of their names as exhibit 279. He deposed 

before the I.O. on 30.12.2009. I.O. seized from him a video 

disk. He identified disk as material exhibits LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant DAD Abdul Jalil, he stated that when BDR personnel 

were brought at Jamuna, M.P Nanak, Mirja Azam and Barrister 

Tapash were with them. They held meeting with the prime 

Minister at 4. P.M. He was present in the meeting room but 

when BDR personnel claimed that they would not talk in 

presence of army officers, he came out at the instruction of 

Prime Minister. The three army chiefs came afterwards. He did 

not know of them. He hailed from army. He was under the 

control of Prime Minister. He did not depose of video disk 

before I.O, but it was in the seizure list. He denied the 

suggestion that in the video there was no presence of DAD Jalil 

and that he deposed falsely.      

P.W.316 deposed that at the time of occurrence he was 

the Inspector General of Police. On 25.02.2009 while he was in 
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his office D.G. RAB informed him of the occurrence of firing 

in BDR. He informed Home Minister. Home Minister directed 

him to take necessary steps. He directed DMP Commissioner to 

depute police force. Home Minister informed him of discussion 

of the Prime Minister with the Chiefs. He also came to know 

that State Minister Nanok and Whip Mirza Azam have been 

entrusted to settle the problem. He went to police control room 

at 10.30 and tried to know everything. Thereafter being 

instructed he went to Jamuna. At about 4 P.M. 12/14 BDR 

personnel with State Minister Nanok and Whip Azam came at 

Jamuna. Among the BDR personnel, who came at Jamuna were 

DAD Touhid, DAD Nasir, the condemner/ appellant DAD Jalil, 

DAD Rahim, Sepoy Salim Reza and Monir. From Jamuna they 

came back at gate No.4 of BDR.  

In cross-examination on behalf of the condemner/ 

appellant DAD Abdul Jalil, he denied the suggestion that he has 

been sent aboard so that he can’t influence others. He did not 

visit the place where from the dead body of his son-in-law was 

recovered. He heard of recovery of dead body from others. He 

deposed before I.O of his presence in Ambala. He came to 
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know of the occurrence from T.V. He came out from office at 

10.30 A.M and did not come back on that day. He remained in 

police control room till 4. P.M.  He can’t say whether army 

were deputed all around Peelkhana, but he heard so. Police 

force was there all around. It is natural that army went there 

with arms. He denied the suggestion that Air force invaded. 

Helicopter flew over. He came to know in the morning that 

Mirza Azam and Nanak will sit for discussion. There was talk 

with BDR personnel in the parade ground. There were hundreds 

of BDR personnel in the parade ground. They were taken to 

armory from parade ground and from armory to quater-guard, 

later on, he happened to meet with his daughter in officer mess. 

He denied the suggestion that captain Majher fired first in 

Darbar and that he deposed falsely.         

P.W.345 deposed that on 13.02.2009 local people met 

him in his residence. 6/7 persons identified them as BDR 

personnel. They disclosed them as the condemner/ appellant 

DAD Jalil, DAD Habib, Sepoy Selim, Sepoy Moyeen, Sepoy 

Tareq and Ayub. They wanted to speak of their demands. He 

suggested them to place their demands before Ministry of 
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Home. They were telling of their ration, vehicle, leave, going to 

Mission etc. He asked them to place it in black and white. 

Afterwards they went away.  

In cross-examination on behalf of the condemner/ 

appellant DAD Abdul Jalil, he stated that he is a Presidium 

Member of Awami League, a member of Parliament from 

Gopalganj and also a relative to Prime Minister. Earlier he was 

the Health Minister and chairman of Jubo-League. He is also 

the chairman of Parliamentary committee of Ministry of Health. 

He can’t remember who (the leaders) came to his residence on 

13.02.2009. He also can’t say who were there from Gopalganj 

and Gulshan. His drawing room was at the ground floor. The 

guests remained there. Many people used to meet him with their 

demands. They placed their demands sometimes orally and 

sometimes written. DAD is an officer. All their demands were 

relating to Ministry of Home. There was no list of BDR 

personnel who met him on 13.02.2009. They met him at 7 P.M. 

He did not see the condemner/appellant excepting on 

13.02.2009 and 25.02.2009. He did not know the accused. He 

denied the suggestion that the condemner/appellant did not go 
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to his residence on 13.02.2009. On 25.02.2009 he got the 

information of the occurrence from his residence and 

voluntarily went to the office of Prime Minister at 2 P.M. There 

he came to see three army Chiefs and some leaders. He stayed 

at Jamuna till evening. He was present in the meeting of Prime 

Minister with BDR personnel. He was not aware whether BDR 

personnel claimed that they would not talk in presence of army 

officers. He denied the suggestion that the condemner/appellant 

was not present in the meeting with the Prime Minister and that 

he did not go to Jamuna and that he deposed falsely.            

P.W.367 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that on 

10.05.2009 he recorded the statement of the 

condemner/appellant under Section 164 of the Code of 

Criminal Procedure. He exhibited the statement as exhibit 707 

and his signature exhibit 707/1 series.  

In cross-examination on behalf of condemner/appellant he 

stated that he got the condemner/appellant at 2 and sent him to 

jail hajat at 5.50 P.M. There was no case record before him. He 

denied the suggestion that leg of the condemner/appellant was 
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broken and that he was ill and that he did not make any 

confession and that he certified falsely.      

P.W.432 deposed that on 25.02.2009 he was in his office 

at Ambala, adjacent to gate No.4 of Peelkhana. At about 9.30 

A.M. he heard firing from inside of BDR Head Quarter. From 

the roof of the building and corridor he came to see BDR 

personnel to make patrol duty having ‘f¢YÊ’ on their head. 

Afterwards he also viewed helicopter and smoke above 

Peelkhana. At noon he also found M.P. Tapash, Jahangir Nanok, 

Mirza Azam at Road No.2 along with some police officers. The 

leaders were addressing BDR personnel through mike to keep 

quite. Inspector General of Police, Home Mnister, Police 

Commissioner, Agriculture Minister and some M.Ps. also came 

there. From the reception point of the hotel they requested 

through mike to keep peace. At 3 P.M. DAD Touhid, the 

condemner/ appellant DAD Jalil, DAD Habib, DAD Nasir and 

BDR A. Rahim came at reception point of the hotel. They were 

accompanied by 10/12 BDR personnel and talked with the 

leaders. At 4 P.M. they went to the office of Prime Minister at 

Jamuna and thereafter BDR persons came back. BDR personnel 
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were passing time although they committed that they would stop 

killing but in fact, they did not stop killing. They had talk whole 

over the night following the day 25.02.2009. On 26.02.2009 

Former President Ershad appared and disclosed that his nephew, 

an army officer has been killed. The son-in-law of I.G.P has also 

been killed. Former President could not but shed tears. At 

3.30/4.00 P.M. on 26.02.2009 leaders of the Awami League 

namely Jalil, Sheikh Salim, Manon all assembled in his hotel. 

BDR persons also attended there. The political leaders requested 

BDR persons to stop firing and to surrender arms. Abdul Jalil 

asked DAD Touhid to surrender arms, otherwise Government 

will take necessary steps. Afterwards, at the departure of DAD 

Touhid there were firing inside Peelkhana. He came to know that 

BDR revolted for the cause of the demands over ‘X¡m i¡a LjÑp§Q£’. 

Later on, he came to know from printing and electronic media 

mass killing and looting inside Peelkhana. 

In cross-examination on behalf of DAD Jalil, he stated 

that DAD Jalil (bearded person) was provided room No.107. His 

conference room was at 6th floor. On the night following the day 

25.02.2009 DAD Jalil remained in his hotel. He denied the 
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suggestion that on the date of occurrence DAD Jalil was not 

bearded. He denied the suggestion that on 25.02.2009 DAD Jalil 

got himself admitted in Holy Family Hospital and that he 

deposed falsely against DAD Jalil. 

P.W.634 deposed that at the time of occurrence she was 

the Home Minister. Occurrence took place on 25.02.2009. On 

that day at 9.30 A.M. she was informed that in BDR Head 

Quarter there happened firing. She rushed to the office of Prime 

Minister at Jamuna and before reaching thereat she informed 

IGP Noor Mohammad, DMP Commissioner Naim, DG RAB 

Khandaker Mahmud of the occurrence in the BDR Head Quarter 

and asked them to do the needful. In the Office of Prime 

Minister she came to see three Army Chiefs. She observed the 

Prime Minister anxious. She came to know that Prime Minister 

called in 3 Army Chiefs. Prime Minister asked them to deploy 

Army around the BDR Head Quarter. Army Chief informed 

Prime Minister that it would take two hours for deploying army. 

Prime Minister asked him to sent helicopter. Thereafter 

helicopter moved over and around Peelkhana. She came to know 

that BDR personnel fired pointing helicopter. At about 10.30 to 
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11.00 A.M. leaders of the Awami-league and some other parties 

including Cabinet Ministers attended office of Prime Minister at 

Jamuna. Prime Minister discussed the matter with all. Prime 

Minister asked State Minister Jahangir Kabir Nanok and Whip 

Mirza Azam to proceed towards BDR Sector Head Quarter and 

to resolve the problem on discussion with the BDR personnel. 

Accordingly Mirza Azam proceeded towards BDR Head Quarter 

and by using mike asked them and invited them to sit together on 

discussion. After some times BDR personnel sent a message to 

the Minister that they wanted to talk with Prime Minister under 

the leadership of DAD Touhid. Jahangir Kabir Nanok 

communicated the proposal to the Prime Minister and 

accordingly at the instruction of Prime Minister, a group of BDR 

personnel comprising 13/14 members under leadership of DAD 

Touhid appeared at Prime Minister’s Office at Jamuna at about 

3.30 A.M. They talked with the Prime Minister. At that time 

DAD Touhid, DAD Rahim, DAD Nasir, DAD Jalil and Sepoy 

Salim and some others were present. Prime Minister asked them 

to surrender immediately and if they surrender, they would be 

given general mercy. Prime Minister also asked them to release 
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the army officers and their family members immediately and to 

surrender all of them instantly to have general mercy.  

In cross-examination on behalf of condemner/appellant 

she stated that Barrister Tapsh is an M.P. of treasury Bench. She 

can’t say whether BDR personnel placed their demands to P.M 

through that M.P. BDR was under her control. Shekh Selim M.P. 

did not tell her anything of the demands of BDR presence. After 

the occurrence her APS Musharaf told her that some BDR 

personnel wanted to talk with her. She asked him that he ought 

to inform her duly. She attended Peelkhana on 24.02.2009 with 

the Prime Minister. She had no knowledge of any leaflet 

circulated by BDR personnel on their demands. She denied the 

suggestion that BDR personnel took her notice to their demands 

& if she attended to their demands such tragic incident could not 

be happened. She denied the suggestion that she did not try to 

understand the demands of the BDR personnel by her 

intelligence agency. She reached at Jamuna at about 10.A.M. 

There she happened to meet with many leaders. State Minister 

Nanak, Mirja Azam P.M came there at about 3.30 P.M. She 

denied the suggestion that Nanak and Mirja Azam were in 
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Peelkhana till 4 P.M. She started for Peelkhana at 4.30/4.45 from 

Januna. Three Army Chiefs came at Jamuna in the morning. She 

was then in Jamuna. Delegation team asked the Prime Minister 

that they would not make any discussion in presence of army 

officers. Thereafter, Army Chiefs took seat in another room. She 

denied the suggestion that she did not know DAD Jalil. She 

reiterated that she saw him in the residence of Prime Minister at 

Jamuna on the date of occurrence. She denied the suggestion that 

the condemner/ appellant did not go to the residence of Prime 

Minister and did not participate in the meeting with the Prime 

Minister. The meeting at Ambala held from 09-10 P.M. She 

denied the suggestion that she did not find the condemner/ 

appellant in the Ambala meeting. She denied the suggestion that 

the condemner/ appellant sustained injury in Peelkhana and got 

himself admitted in Holy Family Hospital and for that reason he 

could not attend in the meeting of Ambala and that she deposed 

falsely against the condemner/ appellant. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he knew Sheik Selim M.P. No meeting was held for 
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conspiracy in his residence. The appellant DAD Jalil along with 

some BDR personnel went to his residence with some demands.   

Their demands were ‘‡ikb, we‡`k hvIqv, mš—vb‡`i fwZ© BZ¨vw`’. He 

arrested the appellant on 28.04.2009 from Peelkhana. He denied 

the suggestion that he arrested the appellant from Holy Family 

Hospital. He did not find video footage of still picture of the 

appellant but find his footage with others. His photo was in serial 

5963. He denied the suggestion that the photo in serial No.5963 

is not of the appellant. He examined SSF of Prime Minister’s 

Office. He denied the suggestion that without proper 

investigation he made inquiry report at the instance of Chief of 

SSF. P.W.313 Joynul Abedin was the Chief of SSF.  P.W.313 

deposed in his 161 statement that he received DAD Jalil at the 

gate of Prime Minister’s Office. P.W.313 did not attain at the 

meeting with the Prime Minister. He denied the suggestion that 

the appellant did not attain in the meeting at Ambala. P.W.432 

Iqbal deposed of Jalil. He denied the suggestion that P.W.432 

did not depose of the appellant DAD Jalil. He took him on 

remand for 12 days. He denied the suggestion that he implicated 

him falsely.  
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The confessional statement on behalf of the condemner/ 

appellant, runs as under- 

‘Na 13/02/09 Cw a¡¢lM S¡¢Ll ¢fa¡- (Ahx) p¤hc¡l L¡’e Bm£ Bj¡-

L ®nM ®p¢mjl (MP) Hl h¡p¡u k¡h¡l SeÉ fÐÙ¹¡h ®cuz ®p Bj¡L hm 

®nM ®p¢mj-®L HL¢V  pÈ¡lL ¢m¢f ¢ca k¡hz ®nM ®p¢mjl h¡p¡u ®f±¢Rm 

B¢j ®c¢M ‡mLv‡b ®NVl h¡Cl BDR Hl 10/12 Se ®Rm c¡¢su BRz 

a¡cl jdÉ ¢pf¡q£ ®p¢mj, ¢pf¡q£ jDe, ¢pf¡q£ L¡Sm, q¡¢hmc¡l j¢el, 

(®lLXÑ n¡M¡) ®clL B¢j ¢Q¢ez Aaxfl Eš² ÙÛ¡e DAD q¡¢hh Hp 

Ef¢ÙÛa quz 

flha£Ña l¡¢œ Ae¤j¡e 8 V¡l ¢cL Bjl¡ ph¡C ®nM ®p¢mjl h¡p¡u Y¤¢Lz 

Aaxfl ¯p¢eLl¡ c¡h£ c¡Ju¡l Lb¡ MP ®L S¡e¡ez c¡h£ c¡Ju¡l jdÉ 

¢Rm 100% ®lne, ®hae ¯hojÉ c¤l£LlZ, S¡¢apwO n¡¢¿¹ ¢jnel k¡Ju¡, 

CaÉ¡¢cz ®nM ®p¢mj hme, Bj¡l Ha Lb¡ je b¡Lh e¡z Bfe¡l¡ ¢m¢Ma 

BL¡l 1¢V g¡Cm Ll ¢cu k¡ez B¢j j¡ee£u fÐd¡e j¿»£l L¡R ®fn Llhz 

¢a¢e g¡Cm¢V DAD q¡¢hh p¡qh  ®L ¢cu ®ka hmez 

Aaxfl 15/02/09 Cw a¡¢lM 3ew ®NVl h¡Cl HL¢V ®c¡L¡e ®bL jÉ¡Q 

¢Le¢Rm¡j aMe DAD q¡¢hh p¡qh Bj¡L ®j¡h¡Cm call ¢cu ®pM¡e 

c¡ys¡a hmz 10 ¢j¢eVl jdÉ ¢a¢e 1¢V ¢fL Bf iÉ¡e 4/5 Se °p¢eL p‰ 

Ll Bj¡l f¡n Hp c¡ys¡uz fl Bj¡L N¡¢sa E¢Wu ¢eu hm Bm l¡S£ 

q¡pf¡a¡ml f¡nÄÑ Hotel Imperial H j¡ee£u ül¡øÌ j¿»£ BRz a¡l p‰ 

®cM¡ Lla qhz ®pM¡e£ j¡ee£u ül¡øÌj¿»£L e¡ ®fu Bjl¡ a¡l ®hCm£ 

®l¡XÙÛ h¡p¡u k¡C Hhw ®pM¡eJ a¡L e¡ ®fu BDR ®qX ®L¡u¡VÑ¡p ®gla 

B¢pz Bj¡cl p¡b aMe DAD q¡¢hh p¡qh J ¢pf¡q£ jDe ¢Rmz h¡L£cl 

B¢j ¢Qea f¡¢l e¡Cz 
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16/02/09 Cw a¡¢lM ¢pf¡q£ jDe, XÊ¡Ci¡l ¢jl¡S DAD q¡¢hh pq 4/5 

Se ¢jm Bh¡l ü¡l¡øÌj¿»£l p¡b ®cM¡ Lla k¡C ¢L¿º Bj¡cl p¡b I ¢ceJ 

a¡l ®cM¡ qu e¡z 

Aaxfl 22/02/09 Cw a¡¢lM 44 l¡Cgm hÉ¡V¡¢mu¡el A¢de¡uLl ®ea«aÅ 

HL¢V ¢el¡fš¡ ¢j¢Vw qu Hhw I ¢j¢Vw H 24 J 26 a¡¢lMl SeÉ Bj¡l 

¢XE¢V 1ew ®NV ®cJu¡ quz 24/02/09 Cw a¡¢lM ®i¡l 6 V¡ qa c¤f¤l 12 

V¡ fkÑ¿¹ B¢j 1ew ®NV Duty Ll hs M¡e¡ ®Ma k¡Cz M¡e¡ ®no p¤hc¡l 

(JQM) Bj¡L ¢S‘¡p¡ Ll M¡h¡l Test Ll¡l SeÉ A¢de¡uL J Ef- 

A¢de¡uL hl¡hl f¡W¡h ¢L e¡z B¢j ®L¡e j¿¹hÉ ®cC¢ez  M¡h¡l f¡W¡e¡ qm 

CEO Bj¡L l¡N Llz 

Aaxfl 25/02/09 Cw a¡¢lM pL¡m 8.30 ¢j¢eV B¢j 2-in comand 

(2IC) jSl CLh¡m, X¡š²¡l j¡æ¡e X¡x ®q¡pe N¡¢sa Ll clh¡l qm k¡Cz 

pL¡m9 V¡u ®L¡l¡e ®amJu¡al j¡dÉj clh¡l öl¦ quz DG p¡qh hš²hÉ 

öl¦ Llz B¢j f¢ÕQj ¢cL h¢pz IM¡e ®bL M¡ð¡l L¡le ®øS ®cM¡ k¡¢µRm 

e¡z D.G jq¡cu Af¡lne X¡m i¡a LjÑp§Q£a fÐ¡ç AbÑ ®fu ph¡C M¤¢n 

¢Le¡ ¢S‘¡p¡ Llm ®LE Sh¡h ®cue¡z fl ®øS Hl ¢cL HL¢V …¢ml në 

ö¢ez a¡lfl ®k k¡l ja h¡Cl hl qu k¡Cz B¢j clh¡l qm ®bL ®hl qu 

f¤L¥l f¡s j¡S¡l BnÐu ®eCz I M¡e ®bL m¡ChÐl£l ¢p¢sl Efl k¡Cz 

a¡lfl B¢j q¡pf¡a¡m k¡h¡l SeÉ ®Qø¡ L¢lz GOC ®jp f¡l qu 

¢pNeÉ¡m ®p¾V¡ll cook House Hl p¡je Bpm f¡QL ®p¢mj Bj¡L 

®ial ¢eu m¤¢Lu l¡Mz B¢j q¡pf¡a¡ml ¢cL ®ka Q¡Cm HL¢V N¡¢s Hp 

j¤Mh¡d¡ LuLSe ¢pf¡q£ Bj¡L a¥m 4ew ®NV ¢eu Bpz 4ew ®NV aMe 

Ef¢ÙÛa qu DAD ®a±¢qc DAD e¡¢pl, DAD l¢qj, DAD q¡¢hhz 
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a¡lfl S¡q¡‰£l Lh£l e¡eL Hp fÐd¡e j¿»£l h¡p¡u ®kahmzfl HLSe 

°p¢eL Bj¡L l¡Cgml h¡V ¢cu BO¡a Llm B¢j h¡dÉ qu fÐd¡e j¿»£l 

h¡p¡u k¡Cz fÐd¡ej¿»£l h¡p¡u ®ku ¢pf¡q£ ®p¢mj c¡h£ c¡Ju¡l Lb¡ hmz 

fl DAD ®a±¢qc J e¡¢pl pÉ¡l Lb¡ hmz fÐd¡e j¿»£ Bj¡cl pLm c¡h£ 

fkÑ¡œ²j ®je ®eJu¡l BnÄ¡p ®ce Hhw Bj¡cl p¡d¡lZ rj¡ ®O¡oe¡ Llez 

Bjl¡ fl ¢fmM¡e¡u ®NV Hp e¡¢jz fl B¢j HL °p¢eLL AÙ» Sj¡ ®ch¡l 

Lb¡ hmm p Bj¡L AÙ» ¢cu BO¡a Llz B¢j j¡¢Va fs k¡Cz fl Bj¡L 

q¢m gÉ¡¢jm£ q¡pf¡a¡ml Hð¤m¾p Ll q¡pf¡a¡m ®eJu¡ quz Bj¡l aMe 

‘¡e ¢Rm e¡z HC Bj¡l Sh¡eh¾c£z’ 

The confessional statement of co-accused DAD Tauhidul 

Alam, runs as under- 

“cÖavbgš¿xi mv‡_ mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, 

wWGwW Rwjj, wWGwW nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, 

wmcvnx gwbi mn Av‡iv K‡qKRb wQj| Avgiv 4.30 Uvi w`‡K cÖavbgš¿xi 

mv‡_ Av‡jvPbv ïiæ Kwi| Av‡jvPbvi ïiæ‡Z wmcvnx †mwjg I bv‡qK 

iwdK e‡j †h, †bŠ, wegvb I †mbvevwnbxi †Kvb Awdmvi _vK‡j K_v n‡e 

bv| ZLb cÖavbgš¿xi Bkvivq †cvlvK cwiwnZ Awdmviiv P‡j hvq| 

Zvici wmcvnx †mwjg I bv‡qK iwdK cÖavbgš¿xi mv‡_ K_v e‡j Ges 

Zv‡`i `vex DÌvcb K‡i e‡j †h, (1) kZfvM †ikb w`‡Z n‡e (2) 

wewWAv‡ii wbR¯̂ we.wm.Gm K¨vWvi Awdmvi w`‡Z n‡e (3) mxgvšÍ fvZv 

evov‡Z n‡e (4) UvBg †¯‹j w`‡Z n‡e (5) we‡`‡k wgk‡b hvevi my‡hvM 

w`‡Z n‡e Ges (6) wcjLvbvi NUbvq mvaviY ¶gv Ki‡Z n‡e| cÖavbgš¿x 
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ˆah© mnKv‡i `vex `vIqvi K_v †kv‡bb Ges `vwe `vIqvi ch©vqµ‡g c~iY 

Kiv n‡e Ges mvaviY ¶gvi cÖwZkÖæwZ w`‡q A ¿̄ Rgv w`‡q e¨viv‡K wd‡i 

hvevi Rb¨ Ges wRw¤§ Awdmvi I Zv‡`i cwiev‡ii m`m¨‡`i gyw³ †`qvi 

wb‡ ©̀k †`b|” 

The confessional statement of co-accused DAD Nasir 

Uddin Khan, runs as under- 

“Avwg 44 ivB‡dj e¨vUvwjq‡b DAD wnmv‡e AvwQ| 24/02/09 Bs 

ZvwiL weKvj 4.00-Gi w`‡K wmcvnx †mwjg Avgv‡K Rvbvq BDR †`i 

`vex `vIqv wb‡q H w`b ivZ 8.00 Uvi w`‡K ivB‡dj&m µxov ‡ev‡W©i 

gv‡V wgwUs n‡e| DAD †ZŠwn`, DAD nvwee, DAD Rwjj, DAD 

iwng mn AviI A‡b‡K _vK‡e| Avgvi hvevi K_v wQj| wKš‘ UvÆ ‡kvi 

winv‡m©j-G _vKvq Avwg hvB‡Z cvwi bvB| iv‡Î Avwg †K› ª̀xq g¨vMvwR‡bi 

wWDwU‡Z _vwK| ................................ Gici wmcvnx †mwjg 

G¨v¤¦y‡j›m wb‡q Av‡m| G¨v¤¦y‡j‡›mi †cQ‡b 4 Rb mk ¿̄ BDR wQj| 

G¨v¤¦y‡j‡›m K‡i 4 bs †MB‡U DAD †ZŠwn`, DAD nvwee, DAD 

Rwjj Ges DAD iwng mn Ab¨vb¨ c`exi 8 Rb BDR wQj| 4 bs 

†MB‡Ui evwn‡i mv`v cZvKv wbqv MP Zvcm, MP bvbK, GKRb gwnjv 

MP mn msm‡`i ûBc Dcw ’̄Z wQj| DAD †ZŠwn` MP mv‡_ K_v 

e‡j| MP Zvcm NUbvi wel‡q Avjvc-myivnv Kivi Rb¨ gvbbxq 
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cÖavbgš¿xi Awd‡m Av‡jvPbv n‡e| ZLb Avgiv mevB 5 DAD 9 Rb 

wmcvnx mn †gvU 14 Rb BDR 4 MP Gi Mvox‡Z fvM fvM K‡i D‡V 

cÖavbgš¿xi evmfeb hgybv‡Z hvB||” 

The confessional statement of co-accused Signalman 

Abdul Basher, runs as under- 

“BDR q¡pf¡a¡−ml DAD S¢mm p¡−qh−L A−Ù»l à¡¢uaÅ ®cJu¡ quz 

¢a¢e clh¡l q−ml ®jCe ®N−Vl h¡jf¡−nÄÑ ¢fL B−f L−l AÙ» ¢e−u H−p 

l¡M−h j−jÑ f¢lLÒfe¡ quz Bj¡−L J ®p¢mj−L øÉ¡¢VL ¢pNeÉ¡−ml m¡Ce 

L¡V Bf Ll¡l c¡¢uaÅ ®cJu¡ qC−m B¢j Eq¡−a l¡S£ qC e¡z pcl 

l¡C−gm hÉ¡−V¢mu¡−el RP ®L ®N−Vl à¡¢uaÅ ®cJu¡ qu k¡−a L−l −LE 

¢ia−l h¡ h¡C−l ®k−a e¡ f¡−l 1ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 36 l¡C−gm 

hÉ¡−V¢mu¡e−L Hhw 3ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 13 ew l¡C−gm 

hÉ¡−V¢mu¡e−Lz” 

The confessional statement of co-accused Md. Zakaria 

Mollah, runs as under- 

“Avgv‡`i BDR m`m¨‡`i `vex wQj BDR Gi ga¨ †_‡KB ’̄vqx 

Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 100% †ikb w`‡Z n‡e, RvwZmsN 

wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× Ki‡Z n‡e| 21/2/09 ZvwiL Avgvi 

mnKgx© Acv‡iUi evkvi (wmcvnx) Avgv‡K wmMb¨vj †m›Uv‡ii eviv›`vq 

†W‡K wb‡q hvq| wmcvnx gCb, wmcvnx iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j 



 

 

564 

†`i †`wL‡q evkvi Avgv‡K e‡j †h Iiv mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 

22/2/09 ZvwiL wmMb¨vj †m›Uv‡i mKvj Abygvb 8.00 Uvi w`‡K Avwg 

evkvi‡K wR‡Ám Kwi NUbvi cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ 

Kviv w`‡e| evkvi Avgv‡K Rvbvq †bZ…Z¡ †`‡e wWGwW Rwjj Ges wWGwW 

nvwee Ges cwiKíbv Kiv n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ QvovB `vex 

Av`vq Kiv hvq| evkvi Avgv‡K Av‡iv Rvbvq †h †KvZ (A ¿̄vMvi) †f‡½ 

A ¿̄ †bqv n‡e|  ” 

Mr. K.M. Zahid Sawar, the learned Deputy Attorney 

General  appearing on behalf of the State in addition to his 

earlier submissions submits that all the above witnesses are 

relevant, competent and their testimony being reliable, credible 

together with the confessional statement of the condemner 

/appellant as well as the confession of the co-accused 

prosecution succeeded to prove the charges under Sections 

120B/302/149/34 of the Penal Code against the condemner 

/appellant beyond all reasonable doubt and urges to accept the 

reference in regard to the above condemner/ appellant and to 

dismiss the Criminal appeal/Jail Appeal on his behalf.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General further adds that although no direct evidence appears as 
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it is rarely found in the case of conspiracy which usually 

hatched up in secrecy but from the facts and circumstances of 

the case the complicity of the condemner/Appellant has been 

apparent beyond reasonable doubt. To implement some 

demands of BDR personnel the conspirators meet together, 

talked together at several times prior to the occurrence and at 

one time they paid visit to P.W. 345 Sheikh Fazlul Hoque Selim 

M.P. along with the condemner/ Appellant. The condemner/ 

Appellant by his confessional statement also admits his visit to 

the residence of P.W. 345 with other conspirators for the 

demands of BDR personnel. It is also evident from the evidence 

of P.Ws. 1, 3, 5, 6, 7, 9, 77, 110, 154,  301, 313, 316, 432, 634 

that the condemner/ Appellant was an active member of 14 

members delegation of BDR personnel to the office of Prime 

Minister at Jamuna. Although the testimonies of P.Ws. 1, 3, 5, 

6, 7, 9, 77, 110 and 154 are hearsay nature but their evidence 

being corroborated by the admitted facts it bears evidentiary 

value. P.Ws. 288, 301, 313, 316 and 634 are eye witnesses to 

the above facts of visiting the office of the Prime Minister at 

Jamuna of condemner/Appellant along with other conspirators 
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and the concealment of killing of army officers and other 

atrocities they meanwhile committed in Peelkhana from Prime 

Minister. His visit to the office of Prime Minister with other co-

conspirators and concealment of committing murder of army 

officers and other atrocities has also been admitted by his 

confessional statement recorded by P.W. 367. His above 

activities no doubt associates himself with the conspiracy they 

hatched up for committing the occurrence that took place on 

25th Feb, 2009. The evidence of P.W. 432 also supports his 

participation in discussion with political persons in hotel 

Ambala. His active role in conspiracy and committing the 

occurrence has become clear from the confessional statement of 

co-accused Zakaria Mollah (C.S. A 23) ‘h¡n¡l Bj¡−L S¡e¡u ®ea«aÄ 

®c−h ¢XH¢X S¢mm Hhw ¢XH¢X q¡¢hh Hhw f¢lLÒfe¡ Ll¡ q−u−R f¡c¤u¡ ØV¡C−m 

k¡−a lJ²f¡a R¡s¡C c¡h£ Bc¡u Ll¡ k¡uz h¡n¡l Bj¡−L BlJ S¡e¡u ®k ®L¡a 

(AÙœ¡N¡l) ®i−‰ AÙ» ®eJu¡ q−hz’ It is obvious that the demands of the 

BDR personnel although not illegal but they were doing it by 

illegal means under an agreement   constituting conspiracy and 

consequently committed murder of army officers and others 

having assembled unlawfully in Peelkhana on the date of 
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occurrence and sentenced to the condemner/appellant requires 

to be affirmed under sections 120B/302/149/34 of the Penal 

Code.  

Mr. Shamim Sarder, the learned Advocate appearing on 

behalf of the appellant submits that P.W.1 informant, P.W.367, 

the confessing recording Magistrate and P.W.654 the 

investigating officer, all are formal witnesses and the evidence 

of P.Ws. 3,5,9,11,77,110 and 154 is hearsay in nature. They all 

came to know from printing and electronic media that the 

condemner/appellant and others, a 12/14 members delegation 

meet with Prime Minister at Jamuna but they concealed the 

killings of army officers and atrocities they occurred in 

Plikhana on 25th Feb, 2009. P.W. 3 admitted in his cross-

examination that he happened to meet with the 

condemner/appellant prior to the occurrence and that he did not 

show any disregard to him. P.W.5 admitted in his cross–

examination that on being heard from other officers and media 

he named of the condemner/ appellant as a delegate member 

accompanying DAD Tauhid. P.W.9 admitted that he did not 

know DAD Jalil. P.W. 11 did not depose anything against the 
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condemner/appellant. P.W. 77 admitted that she did not see the 

condemner/appellant DAD Jalil on the date of occurrence and 

prior to the occurrence. P.W. 110 admitted in his cross-

examination that he came to know of DAD Jalil through media.  

P.W. 154 in his cross-examination claims to meet the 

condemner/appellant in Darbar which appears false in view of 

the evidence of P.W. 635 Lt. Col. Abdus Salam (Rtd.) who 

deposed ‘Avwg MZ 25.02.2009 Zvwi‡L nvmcvZv‡ji AwabvqK wnmv‡e 

Kg©iZ wQjvg|........................ DAD Avt Rwjj‡K 1bs, †MU I nvmcvZv‡ji 

`vwqZ¡ †`Iqv nq (P-13431)’              

He further submits that P.Ws. 288,301,313, 

316,345,432,634 although adduced evidence in support of a 

delegate member of the condemner/appellant along with others 

to the Office of Prime Minister at Jamuna on 25th February, 

2009 as eye witnesses but their testimony to the effect that the 

delegate including the condemner/appellant concealed the 

atrocities they occurred in Peelkhana on that day causing mass 

killing of 74 persons including 57 army officers appears 

hearsay in nature. P.W. 345 did not refer the name of the 

condemner/appellant as delegate members in his examination in 
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chief, albeit he denied the suggestion of the defence that the 

condemner/appellant did not participate in the meeting with 

Prime Minister as delegate member.  P.W.313 recorded the 

name of the delegate members of BDR personnel who attended 

the Prime Minister at Jamuna vide exhibit-279 but the exhibit is 

a white paper and it does not bear any signature and date of 

recording and such exhibit can’t be admitted in evidence as 

being procured for the purpose of the case.  

Mr. Md. Shamim Sarder also submits that all the above 

P.Ws. admitted that they were not present at the time of 

discussion of the Prime Minister with delegate members since 

they were unwanted by the delegate members. No adverse 

activities appear in their evidence against the 

condemner/appellant excepting his participation as delegate 

member.  

He further submits that the condemner/appellant 

participated with the delegation in order to bring the situation in 

order and the condemner/ appellant had no mens-rea in 

participating such delegation and with that end in view, the 

delegate members coming back from the office of Prime 
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Minister attended at Amballa hotel for discussion for 

surrendering the rebellions with arms, as it appears from the 

evidence of P.W.432. P.Ws. 6 and 7 adduced evidence as eye 

witnesses to the undeniable fact as of delegate member of the 

condemner/ appellant’s for discussion with Prime Minister at 

Jamuna as discussed above. 

Mr. Md. Shamim Sarder also submits that the evidence of 

above witnesses does not disclose any calpability of the 

condemner/appellant to any offence rather it reflects his pious 

effort in resolving the matter by way of surrendering arms by 

the rebellions as it happened in the midnight of 25th and finaly 

on the following day,  26th Feb, 2009. 

Mr. Md. Shamim Sarder further submits that as to the 

allegation of conspiracy against the condemner/ appellant 

prosecution adduced evidence of P.Ws. 435 and 634 but their 

evidence does not bear any substance. P.W 435 frankly 

admitted in his cross-examination that he did not know the 

accused and in his examination in-chief-he admitted that the 

visitors disclosed their name as he stated. Moreover P.W. 654, 

the investigation officer clearly pointed out in his cross-
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examination on behalf of the condemner ‘Gg, wc, †kL †mwjg 

(P.W. 435) †K wPwb| Zvi evmvq loh‡š¿i †Kvb wgwUs nq bv|Õ P.W 634 

admitted that after the occurrence she came to know from her 

APS Mosharaf that some BDR personnel wanted to meet with 

her. Her APS Mosheraf  has not been examined. In the 

aforesaid situation APS Musharaf is a competent witness, but 

prosecution has withheld him and such withholding of 

competent witness goes against the claim of the prosecution. 

Mr. Md. Shamim Sarder also submits that the confession 

of the condemner/appellant is neither voluntary nor true, a 

production of torture keeping in prolonged police custody for 

12 days on remand as admitted by the P.W. 654, the 

investigation officer. The condemner/appellant has explained it 

in his statement under section 342 of the Code of Criminal 

Procedure how he was taken under physical and mental 

oppression for attaining confession. The confession of the co-

accused to the undeniable fact of the condemner/ appellant’s 

visit to the office of Prime Minister along with others does not 

constitute any offence of the condemner/appellant and all those 

bears no evidentiary value.   
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Mr. Md. Shamim Sarder further submits that admittedly 

the condemner/ appellant became a victim of the occurrence in 

sustaining injury by the rebellions and he was admitted to Holy 

Family Hospital at evening on 25th Feb, 2009 and remained 

treatment for number of days. No substantive evidence appears 

as to the complicity of the condemner/ appellant to the 

occurrence either in making conspiracy or implementing it and 

trial Court erroneously found him guilty of the offences and 

sentenced him illegally without taking into consideration of the 

facts raised by the condemner/appellant in his statement under 

section 342 of the Code of Criminal Procedure and prejudiced 

the condemner/appellant of fair justice.  

Mr. Md. Shamim Sarder finally submits that prosecution 

miserably failed to establish the charges brought against the 

condemner/ appellant. No tangible evidence appears to justify 

his conviction and sentence and it warrants necessary 

interference rejecting the reference and allowing Criminal 

Appeal/ Jail Appeal filed by the condemner/appellant.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the eivdence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hasitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspircy has lost its 

relevancy as evidence. But no doubt it provides inference to the 

conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 
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facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in persunace of 

their common intention has been well spelt out by his gestures, 

conducts, participation readily with the delegate members to the 

office of Prime Minister at Jamuna, posing himself as one of 

the  leaders of the delegate. All provides  strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

issentially requires some kind of menifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 
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which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in succesive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators 

from his conduct of concealment of the killing of army officers 

including D.G. BDR and their family members at the anxious 

query of the Prime Minister. In view of the facts and 

circumstances of the case and being a responsible officer he 

should have disclosed the happenings to the Prime Minister had 

he not been associated himself to the conspiracy. From the 

attending facts as it appears on record all the killings of army 

officers including D.G. BDR, taking out arms by breaking 

armoury and other atrocities happened earlier prior to the 

meeting with the Prime Minister at Jamuna at 4 P.M. and 

having had his appearence in Peelkhana he observed everything 
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and was fully aware of the occurrence and his concealment to 

the highest authority conclusively manifests his guilt to the 

conspiracy.  

It is evident from the evidence of P.W.345 Sheikh Fazlul 

haque Selim, M.P., P.W. 634 Advocate Sahara Khatun tht the 

condemner/appellant paid visit to their residence with other 

conspirators and this has got strong inference from his 

confession as well as the confessional statements of other co-

accused. His above acts, movements, gestures and postures 

finds proof to his sharing of thoughts behind the conspiracy for 

inplementing their demands by illegal means with other 

conspirators. The admission of the investigation officer that no 

conspiracy happend in the residence of Sheik Selim M.P. (P.W. 

345) in no way exempt him from his complicity to his 

agreement as designed and formulated by the conspirators. All 

the killings, atrocities for commission of the conspiracy have 

been accomplished prior to the visit to the Prime Minister at 

Jamuna and as such his claim of admission to hospital 

afterwards being injured does not discharge him from his 

liability of committing the offence. Co-conspirator signal man 
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Abul Bashar (C.S.A. 36) by his confessional statement 

disclosed how they designed, formulated their part to the 

conspriacy and the convict-appellant would play his part to the 

conspiracy- ‘B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, 

A¯ha¢eL mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj  (36 l¡C−gm 

hÉ¡−V¢mu¡e) J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se −L −cM−a f¡Cz ®kM¡−e 

BN¡¢j 25/02/09 Cw a¡¢lM clh¡−l ¢Li¡−h A¢gp¡l−cl ¢S¢Çj Ll¡ q−h acj−jÑ 

f¢lLÒfe¡ q¢µRmz 

BDR q¡pf¡a¡−ml DAD S¢mm p¡−qh−L A−Ù»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l q−ml ®jCe ®N−Vl h¡jf¡−nÄÑ ¢fL B−f L−l AÙ» ¢e−u H−p l¡M−h j−jÑ 

f¢lLÒfe¡ quz’ 

It provides strong inference of complicity of the 

condemner/appellant to the conspiracy by way of hostages the 

army officers in implimentory their demands and in need by 

illegal means’. This lends strong inference of agreement 

between two or more persons to ‘cause to be done an illegal act 

or an act which not illegal by illegal means’ consequently there 

was the killing of 74 persons including 57 army officers 

including D.G. BDR and other atrocities. The confession of 

Md. Zakaria Molla (C.S.A. 23)-‘h¡n¡l Bj¡−L S¡e¡u −eaªaÄ ®c−h ¢XH¢X 
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S¢mm Hhw ¢XH¢X q¡¢hh Hhw f¢lLÒfe¡ Ll¡ q−u−R f¡c¤u¡ ÖV¡C−m k¡−a lJ²f¡a 

R¡s¡C c¡h£ Bc¡u Ll¡ k¡uz h¡n¡l Bj¡−L B−l¡ S¡e¡u ®k ®L¡a (AÙ»¡N¡l) −i−‰ 

AÙ» ®eu¡ q−hz’- finds support to the leadership activities of the 

condemner/appellant as he acted as delegate member to the 

Prime Minister and at Ambala hotel. His sharing with the 

activities of the conspirators no doubt establishes his complicity 

to the conspiracy that resultant to killings and atrocities 

committed during the occurrence.   

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on recored it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

agaisnt the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/ appeallant is accordingly dismissed with 

modification.  
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C.S. Accused No.6 Sepoy/63907 Md. Selim Reza.  

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.4 Col. Md. Shamsul Alam Chowdhury, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker, 

 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 

 P.W.8 Lt. Col. Md. Zahid Hasan, 

 P.W.9 Lt. Col. Md. Maksudul Haque, 

 P.W.11 Sepoy 63922 Md. Kazal Ali 

 P.W.17 Havilder Md. Motaleb, 

P.W.25 Lt. Col. Md. Iqbal Hassan, 

 P.W.33 Lt. Col. Reazul Karim 

 P.W.40 Havilder Babul Meah 
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 P.W.54 Havilder A.K.M. Sharifuddin Kaiser 

 P.W.60 Md. Saiful Islam, Pachok. 

 P.W.72 Major Farzana Kalam 

 P.W.73 Col. Yasmin, 

 P.W.77 Major Rukhsana Khanom, 

 P.W.110 Col. Dr. Md. Abdur Razzak, 

 P.W.111 Lt. Col. Akramuzzaman, 

 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 

 P.W.313 Major General Miah Md. Joynul Abedin, 

 P.W.316 Nur Mohammad, Inspector General of Police, 

 P.W.356 M.A.Zaulfiker Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused –  DAD Touhidul Alam (C.S.A.1) 

  DAD Nasir Uddin Khan (C.S.A.2) 

  Sepoy Rafiqul Islam(C.S.A.19) 

  Sepoy Md. Habibur Rahman(C.S.A.26) 

  Sepoy Md. Ziaul Haque(C.S.A.27) 

  Lance Naik Md. Ekramul Islam(C.S.A.35) 



 

 

581 

  Md. Obaidul Islam (C.S.A.48) and 

  Sepoy Md. Ibrahim(C.S.A.68) 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.11 but placed before us the 

evidence of following witnesses for consideration against the 

condemner/appellant Sepoy/63907 Md. Salim Reza.  

P.W.52 Lance Naik Al-Mahmood Kabir 

 P.W.61 Havilder 43607 Md. Ashrafuddin 

 P.W.103 JCO, NSub 6892 Md. Abdul Wahab Talukder, 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 

 P.W.343 Sultanul Mohakkekin Babu @ S.M. Babu, 

Journalist.  

 P.W.345 Sheikh Fazlul Haque Salim, M.P. 

 P.W.453 Sepoy 79173 Ripon Kumar Biswas, 

 P.W.505 Lance Naik 51112 Md. Sabu Meah 

 P.W.634 Advocate Shahara Khatun, Home Minister, 

 On the contrary, the condemner/appellant adduced 

evidence by examining himself as D.W.23. 

 Among the P.Ws. referred above P.W.356, the 

confessional recording Magistrate of the condemner/ appellant 
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and P.W.654 the investigating officer, both- are formal 

witnesses. 

P.W.1 Novojoty Khisha, the informant is also a formal 

witness. He refrred the name of condemner/appellant in the 

F.I.R exhibit-1 having heard from different sources.  

 P.W.3 Lt. Col. Md. Abu Tasnim deposed that he joined 

in BDR on deputation in 2003. Afterwards he went abroad on 

mission and returned in 2006 and had his posting therein till 

occurrence. BDR week started on 24.02.2009. On 25.02.2009 

DG of BDR appeared at Darber Hall at 8.55 A.M. Darber 

started at 9 A.M. At the time of speech of D.G. at about 9.30 

A.M. one Sepoy entered into Darber from Kitchen door and 

stepped forward to the stage and pointed gun towards D.G. 

Some Officials along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards the stage. Another 

Sepoy with arms also rushed towards stage. Maj. Khaleq chased 

him. He came to know later on that the Sepoy who came up on 

stage was Moyeen and who escaped was Kajal. Col. Anis 

invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 
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presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR personnel to come back into Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J Ll HLSeJ ®ke ®hl q®a e¡ f¡®lz’ 

.......................  He came out from Darber Hall and proceeded 

towards signal sector. .......................... Later on, 7/ 8 BDR 

soldiers assaulted him and took him to RSB building and 

thereafter Lance Naik Rezaul along with 3/ 4 soldiers took him 

to Line. Until recovery on 26.02.2009 he was thereat. During 

this time he had talk over mobile with Col. Arif, Col. Moshiur, 

Maj. Tarek and Subeder Maj. Ansari. He came to know that 14 

members including DAD Touhid, DAD Habib, DAD Nasir, 

DAD Jalil and DAD Rahim met with Hon’ble Prime Minister 

but they did not disclose as of the revolt and killing activities. 

On 26.02.2009 at 5.00 P.M. he was recovered and taken to 

Mirpur Cantonment. He came to know from printing and 

electronic media that DAD Touhid, DAD Nasir, DAD Habib, 

DAD Rahim, Havilder Rafiq, Sepoy Moniruzzaman, the 

condemner/ appellant Sepoy Salim Reza, Sepoy Monir and 
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DAD Jalil  met with the Prime Minister but they did not 

disclose of the massacre they committed in Peelkhana.  

In cross-examination on behalf of the condemner/ 

appellant Selim Reza he denied the suggestion that Salim Reza 

went to the Office of Prime Minister at the request of Minister 

Nanok and Whip Azam and that he had no complicity to the 

occurrence and that he deposed falsely against him.  

P.W.4 deposed that he had his posting at Peelkhana from 

01.02.2009 to 11.03.2009 as sector commander of 44 Battalion. 

Prior to that he was the commander of 18 Rifle Battalion as 

zone commander, Rangamati. He was transferred to special 

security force on 05.02.2009 but DG, BDR and Dhaka Sector 

Commander detained him for BDR week. 44 Rifle Battalion 

was entrusted for decoration and arrangement of Darbar Hall on 

25.02.2009. Prior to that on 24.02.2009 he and Lt. Col. Shahid, 

24 Rifle Battalion commander was entrusted for drill on the 

occasion of the BDR week. He was also entrusted as Chief 

Security Officer for Prime Minister at her majesty’s appearance 

at Peelkhana on 24.02.2009. On the occasion of BDR week he 

performed his duty properly. He came to Darber Hall at 8.00 
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A.M. on 25.02.2009 and made all arrangement. Darber started 

at 9.00 A.M. with recitation from Holly Quarn. Thereafter DG 

started to deliver his speech. He had his seat on 3rd chair in the 

2nd row. When DG was delivering speech on “X¡mi¡a LjÑp§Q£” a 

Sepoy entered into Darber Hall from southeast corner with arms 

and rushed towards DG. He cried out and moved towards 

Stage. Instantly Col. Mujib, Col. Anis, Col. Elahi and some 

others came up on the Stage. Meanwhile a Sepoy pointed rifle 

on the head of DG. The Sepoy was seemed trembling. He was 

Moyeen of 13 Battalion. He caught hold him and unarmed him. 

Bg. Gen. Bari, Col. Anis, Captain Mannan, Lt. Col. Elahi and 

some other officers also came up and detained Moyeen on the 

stage.  He requested DG to leave Darber. DG directed the 

officers to control troops saying that Darbaer be held. He came 

down from the stage and tried to control the troops. At that 

instance he came to hear a firing sound from west door of 

Darber Hall and also came to hear some other firing sounds and 

came to see that the persons present in the Darber were taking 

exist on their way they like. He further came to see 6/7 BDR 

personnel to move aimlessly without belt and cap in the north 
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field adjacent to Darber Hall. ............................ At one time, he 

came back to Darber Hall to know the condition of DG and 

other officers. On his way to Darber Hall he came to see 10/12 

soldiers to move with arms. Among them he identified the 

condemner/appellant Sepoy Salim Reza  having arms in one 

hand and megaphone in other, Sepoy Obaidur and Sepoy 

Rafiqul. He also came to see some BDR personnel to make 

burst fire towards them and all the persons were running to and 

fro.  

 In cross-examination on behalf of the condemner 

/appellant Salim Reza, he stated that BDR week scheduled from 

24.02.2009 to 26.02.2009. He denied the suggestion that it was 

scheduled to be held on 22.02.2009 and preparation was started 

a long before. 44 Rifle Battalion was entrusted to organize the 

drill. He denied the suggestion that Prime Minister was 

scheduled to take part in the dinner on 26.02.2009 and also 

denied the suggestion that there was a schedule of joint Parade 

of BSF and BDR on 22.02.2009. He had no knowledge of 

recovery of any leaflet concerning BDR mutiny from Farmgate 

area. He did not know whether any meeting was held with DG 
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on such leaflet. He denied the suggestion he was aware of 

leaflet and he was present in that meeting. In 44 Battalion there 

were 1100-1120 members including officer, Sepoy and attached 

personnel. Beside him there were four Army Officers there. He 

cannot remember whether 22 J.C.Os. were there. All his four 

officers are alive.  A procession passed over through gate No.5 

with sologans ‘BDR Hl `vex j¡e‡Z n‡e’. He did not hear any 

sologans ‘Su h¡wm¡z Su BDR’. For taking care of DG, ADC Capt. 

Majaher was with him. ADC was 3/ 4 yards away from him in 

Darber Hall. ADC never took any arms. He denied the 

suggestion that DG identified the recovered arms as of 44 

Battalions. He found a Sepoy who belonged to his Battalion. 

.................................. He did not tell of Salim Reza since 

nobody asked him. He did not participate in the meeting of the 

Army officers held at Senakunja. He denied the suggestion that 

he was present at that meeting. He had no mental status to go 

through national news after the occurrence. He witnessed TV 

on 28.02.2009 and came to know of the occurrence. He denied 

the suggestion that he made a press conference breaking the 

chain of command. Darber was scheduled to start at 8 A.M. on 
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25.02.2009 but it was started at 9 A.M. In Darber Hall there 

were 2500 personnel including the officers and soldiers. Stage 

was at 4' height. On the stage there were two tables. Darbar 

Hall was east-west facing. DG took his seat beside a table. At 

south-east corner of the stage outside boundary of Darber Hall 

there was a kitchen. Nobody was there in that kitchen. In his 

front row from the left 1st Col. Mujib 2nd Col. Anis and 3rd Col. 

Elahi had their seats. He along with aforesaid officers rushed 

together to DG. ..................... Imam of Sadar Battalion recited 

the holy Quran. Unfortunately he died afterwards. He cannot 

remember his name. He denied the suggestion that he was put 

to death under torture since there was apprehension of 

disclosure of actual event to the nation. He denied the 

suggestion that Captain Mazaher at 1st instance shot Sepoy 

Moyeen and Imam Saheb was an eye witness to that event. The 

pick-up of which he deposed earlier was an old pickup of BDR. 

He denied the suggestion that on the occasion BDR week there 

was no scope to get entry of any old pickup. He denied the 

suggestion that he did not see Salim Reza with mega phone and 

arms. .............. He denied the suggestion that he did not see 
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Salim Reza at the time of occurrence. Salim Reza was well 

known to him and to his knowledge one man was there named 

Salim Reza. He denied the suggestion that in his Battalion there 

were five persons named Salim Reza. Salim Reza was an 

official clerk. Arms was sanctioned in his name. He denied the 

suggestion that no arms was sanctioned in the name of Salim 

Reza. 44 Battalion headquarter was 500 yards away from 

Darber Hall. He denied the suggestion that at the relevant time 

and hour Salim Reza was at his official desk and that he 

deposed falsely implicating him out of grievance.  

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined in BDR in 2007 from Army. On 25.02.2009 he had 

his seat in the mid of officers row. Darber started at 9 A.M. 

with the recitation from the holy Quarn. DG made speech on 

‘X¡m-i¡a LjÑp§Q£’ and thereafter on ‘smuggling’. At one stage 

D.G. tried to get support of the soldiers in support of his 

deliberation but did not find any response. At that moment 

Sepoy Moyeen and Sepoy Kajol entered into Darber Hall with 

arms from left side of DG. Sepoy Moyeen came up on the stage 

and pointed arms towards DG. At such instance soldiers stood 
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up and there happened a hue and cry and soldiers began to run 

to and fro. He heard firing sound. He came to see BDR 

personnel taking exist of Darber Hall by breaking down the 

glass of windows to the north. He proceeded towards north 

field. He happened to meet with RP soldiers. He asked them 

about the occurrence but did not get any reply. He also came to 

see 10/12 soldiers to proceed towards Darber Hall with arms. 

He became afraid seeing their mood and went towards east, to 

the training shed. .......................................................... On the 

following day at noon BDR personnel surrendered their arms. 

At one time he was rescued by a Member of Parliament. On 

rescue he was sent to his residence. He came to know 

afterwards from different sources including electronic media 

that at the leadership of DAD Touhid, DAD Rahim, DAD Jalil, 

DAD Nasir, DAD Habib, Signalman Monir, Sepoy 

Moniruzzaman, Habilder Rafiq, the condemner/ appellant 

Sepoy Salim Reza, a group of 14 members met with Hon’ble 

Prime Minister and pressed their charter of demands. Before the 

Prime Minister they concealed the atrocious activities of BDR 

personnel in Peelkhana, killing of 74 persons including 57 
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Army Officers, damaging, looting of the properties and 

torching government vehicles.  

  In cross-examination on behalf of the condemner/ 

appellant Sepoy Salim Reza, he stated that his official mobile 

was with him till 3 P.M. He had talk with his brother and wife 

over that mobile.  ........................... There was sound system in 

the Darber Hall but he cannot say whether it was recorded. He 

did not find anybody to take video in Darber Hall. He had no 

opportunity to go through ‘lJ²¡J² ¢fbM¡e¡’ by Mostafa Mallik. 

Still picture was taking in Darber hall but cannot say who was 

taking that picture. He was in the 1st row and Lt. Col. Shams 

was at 2nd row. He was nearest to the DG. A BDR person was 

reciting from the holy Quarn. He cannot remember his name. 

He is alive. ..................... None assaulted him in Darber Hall. 

He heard of firing while remained in Darber Hall. He knew 

ADC Captain Majahar. He denied the suggestion ADC Captain 

Majaher fired first and having afraid of such firing he along 

with other officers raised a voice ‘S¡‡Mv’ and instantly the 

soldiers left Darber Hall. About 1500/2000 BDR personnel 

gathered in front of gate No.5. He escaped through window of 
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Darber Hall. He did not find any vehicle standing beside the 

window. ................................ ... He was never entrusted with 13 

Rifle Battalion. He heard general mercy of the Prime Minister.  

............................... He cannot say whether Salim Reza of 44 

Rifle Battalion was a clerk. He denied the suggestion that since 

Salim had a good hand writing he was taken in the team leaded 

by DAD Touhid. He denied the suggestion that accused Salim 

Reza was detained by the Army on 27.02.2009 and he remained 

under treatment in Hooly Family Hospital till 07.03.2009.  

P.W.6 deposed that he joined in the army in 1982 and 

commissioned in the year 1983. Afterwards he served in 

different cantonments. He went on mission and joined in  BDR 

on 02.10.2006 as Western Desk Staff Officer of Rifle Security 

Unit at BDR Headquarter and co-ordinated the works of BDR 

of Khulna, Rajshahi, Dinajpur and Rangpur. Major Gajjali was 

in charge of Eastern Desk and co-ordinated the works of BDR 

of Mymensing, Dhaka, Sylhet, Comilla, Coxesbazar and hill 

districts. On 21.02.2009 at about 10 A.M. he was in his office. 

Commander Lt. Col. Ershad Ebnay Amin was also in his office. 

At that time zonal store officer Major Hossain Shahid Shahnaj 
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informed him that a leaflet has been recovered from inside 

Peelkhana. After a while his commander called him in his 

office and discussed over the matter. In the leaflet there was the 

allegation against the activities of DG and Col. Mujib and in 

BDR no army officer is required. Commander told that DG 

instructed to prepare a counter leaflet and distributed the same 

on the following day. They prepared a note of counter leaflet. 

The points were of welfare activities in the BDR for last 3/ 4 

years. He was asked to inform Major Gazzali since he was 

absent at that time. Later on, he informed Gazzali over the 

matter. DG also talked with commanding officer. Commanding 

officer asked them to prepare counter leaflet on that day and 

asked Lt. Col. Sayeed, Lt. Col. Sajjad and other officers to 

collect information. Major Shahnewaz was asked to send 

information over ‘X¡m-i¡a LjÑp§Q£’. Commanding officer and 

Shahnewaz thereafter went to Dhaka sector. He returned back 

to his office and asked others to collect information. Lt. Col. 

Sayeed asked him for a copy of the leaflet. He told him that it 

was available with Major Shahnewaz. He also collected the 

copy from Maj. Shahnewaz. On discussion with Shahnewaz he 
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came to know that the condemner/ appellant Salim Reza of 

44 Battalion and Ekram of 24 Battalion distributed the leaflet. 

Afterwards they had discussion with commanding officer 

(C.O.) over the matter. The commanding officer replied that he 

had talk with DG and steps would be taken. Counter leaflet 

does not require. On 25.02.2009 at 8 A.M. police surgeant 

Ahad, a relative of Maj. Gazzali informed them of recovery of a 

leaflet concerned with BDR matter at Farmgate. He informed it 

to the commanding officer. Maj. Gazzali confirmed that the 

leaflets recovered from Peelkhana and Farmgate are same. On 

25.02.2009 at 8.40 A.M. he together with Lt. Col. Amin and 

Maj. Gazzali went to Darbar Hall. Maj. Shahnewaz also 

followed them. Darber started at 9 A.M. with recital from the 

holy Quarn. .................................................  He went towards 

west and got his exist by the window. He moved to the north 

towards dairy firm and afterwards crossing over the wall of the 

Peelkhana came to the residence of his brother at Dhanmondi.  

................................................ Later on, he came to Rifle square 

and monitor what was happening in Peelkhana. At about 3 P.M. 

on that day State Minister Jahangir Kabir Nanok, M.P. Azam 
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and some others with white flag invited BDR personnel to talk 

with the Prime Minister. After sometimes under the leadership 

of DAD Touhid, DAD Jalil, DAD Rahim, DAD Hafiz, DAD 

Nasir, the condemner/appellant Sepoy Salim Reza, Signalman 

Monir, Habilder Rafiq, Sepoy Salauddin, Sepoy Abul Kalam 

went to the office of the Prime Minister. He came to know 

afterwards that at the time of discussion with the Hon’ble Prime 

Minister they concealed the ‘massacre’ they occured in 

Peelkhana.  

 In cross-examination on behalf of Salim Reza, he stated 

that he joined in RSU on 02.10.2006. He remained in 

Coxesbazar for about two months. Naik Subader 

Moniruzzaman, Sepoy Shahjahan, Sepoy Kibria, Lance Naik 

Nazmul, Naik Malek and Sepoy Shamim were known to him. 

On 6/7th March, 2009 he came to Peelkhana. He had no 

occasion to meet with I.O. prior to making deposition before 

him. At the time of occurrence training classes were going on in 

RSU. There were as many as 36 participants in the training 

course. He informed his commanding officer that Sepoy Salim 

Reza circulated the leaflet. Maj. Shahnewaz was keeping watch 
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on Salim Reza. He did not keep any watch on Salim Reza. No 

departmental step was taken against Salim Reza. 

...................................... He denied the suggestion that accused 

Salim was innocent and that he deposed falsely in order to save 

his service.  

P.W.7 deposed that he joined in the Army as 

commissioned officer in 1985. He had his posting in BDR at 

different times. In Feb, 2009 he was posted at 45 Rifle 

Battalion, Mymensingh. On the occasion of BDR week in the 

month of Feb, 2009 he was entrusted with distribution of 

invitation cards to the invitees and accordingly he joined BDR 

Headquarter on 14.02.2009. On his joining he had been 

attending office in Peelkhana from his residence at Nakhalpara. 

On 21.02.2009 some leaflets were distributed in BDR. Under 

the circumstances 11 Major in BDR were posted at important 

establishments and he was entrusted with the quarter guard. 

From 2 to 22 P.M. on 23.02.2009 he was on duty at ground. 

While he was on duty he happened to meet with Maj. 

Shahnewaz at 10.00 hours. At that time Maj. Shahnewaz 

infromed him of leaflet recovered on 21.02.2009. He was 
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reported that the condemner/appellant Sepoy Salim Reza, 

Sepoy Moyeen, Lance Naik Ekram circulated the leaflets and 

the leaflets were computer composed from Prim Coaching 

Centre of Zakir adjacent to gate No.5. At the end of his duty on 

24.02.2009 he returned to his residence. On 25.02.2009 he 

came out of residence for distributing invitation card to Abdul 

Malek, Member, Planning Commission and in order to receive 

envelop he went to Peelkhana. At about 9.30 he arrived at gate 

No.3 and heard firing from inside of BDR Headquarter. He 

came to see people running to and fro and he stopped thereat. 

He brought it to the notice of Lt. Col. Miraz. Lt. Col. Miraz 

instructed him to make a watch over it. Afterwards at evening 

he came to gate No.4. There he came to see political leaders to 

call for restoring peace and order. At 4 P.M. he came to see 

DAD Touhid, DAD Jalil, DAD Habib, DAD Rahim, DAD 

Nasir, the condemner/appellant Sepoy Salim Reza, Sepoy 

Monir, Habilder Rafiq, Sepoy Moniruzzaman – a 14 members 

delegation was moving to meet with the Prime Mimnister. At 

the instruction of commander he came back to Mymensing at 

9.50 P.M. Later on, he came to know that 74 persons along with 
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57 army officers were killed in Peelkhana. The delegate leaded 

by DAD Touhid concealed the killing the officers from the 

Prime Minister.  

In cross-examination of behalf of Salim Reza, he stated 

that he received summons as witness. FIR was lodged on 

28.02.2009. Neither the informant nor the I.O. called him 

between 28.02.2009 to 10.05.2009. He did not submit any 

paper either to investigation officer or to the informant. DG did 

not instruct him to make any written statement. He denied the 

suggestion that he submitted the written statement to the 

investigation officers. Maj. Shahnewaz told him of the leaflet at 

10 A.M. He denied the suggestion that he had no meeting with 

Maj. Shahnewaz at 10.10 A.M. He cannot say whether Sepoy 

Salim was asked of the leaflet. Distribution of leaflet is an 

offence. He did not hear of any punishment awarded to Salim. 

He never went to Prim Coaching. He cannot say whether 

authority went there. He had the list of the invitees with him. 

He invited as many as 44 officers. He distributed invitation card 

on 24 and 26th Feb, 2009. There was no invitation list on 

25.02.2009. He remained at gate No.4, New market area from 9 
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A.M. to 4 P.M. He cannot say with whom he had meeting 

during that time. He denied the suggestion that since he hid 

himself he had no meeting with any body. He was in civil dress. 

He denied the suggestion that since he was aware of the 

incident, he did not wear uniform. He deposed before the 

investigation officer that there was a mega phone with the 

political leaders. He did not hear anything from Maj. General 

Tareq. He took notice of BDR rebellion from Mymensingh 

through T.V. He cannot say whether Lt. Col. Shams said, a Jeep 

of ash colour entered into Peelkhana. He did not see any vehicle 

in the video footage. He cannot say the father name of Sepoy 

Salim. He did not know whether Salim worked as a clerk. He 

denied the suggestion that Salim was taken as scribe. He denied 

the suggestion that Sepoy Salim was innocent and that he 

deposed falsely.  

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber Hall from officer mess. Darber 

started 9 A.M. At about 9.30 A.M. Sepoy Moyeen appeared at 

the stage and pointed arms towards D.G. Some officers 
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disarmed Moyeen. Consequently Moyeen fell down on the 

floor. BDR personnel moved to and fro. DG directed all to take 

seat and directed commanders to control their respective troops. 

At about 9.30 A.M. he heard firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. D.G directed all BDR personnel to keep calm 

and to take seat in Darber Hall and promised BDR personnel to 

resolve their demands. About 40/50 army officers including 

D.G and he himself remained in Darber Hall. Meanwhile DG 

sought help over telephone. At about 10.15 A.M. 4/5 BDR the 

personnel along with BDR Salim Reza entered into Darber Hall 

with arms and a megaphone in excited mood. Sepoy Salim 

Reza by his megaphone asked all officers to surrender and no 

harm would be caused to them. He along with 15/20 officers 

came out. They were asked to hands up. About 15/20 BDR 

personnel took stand outside Darber Hall. Sepoy Salim Reaz 

asked them to take position in a line. They lay down on the 

floor. Sepoy Salim Reza, Sepoy Ibrahim, Sepoy Habib, Sepoy 

Rafiqul, Sepoy Abedul, Harunur Rashid and two BDR 

personnel from 24 Battalion fired on them. Lt. Col. Kaiser 
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sustained fire injury on his neck. Instantly another two officers 

also sustained fire injury. 

In cross-examination on behalf of Sepoy Salim Reza, he 

stated that he deposed before the I.O. of his admission in the 

hospital. He got himself admitted in C.M.H on 26.02.2009 and 

got release therefrom on 29.03.2009. He has his release order. 

He deposed before the I.O. on 8th April, 2009. I.O. saw his 

release order. I.O. asked him to keep the paper in his custody. 

Since he was not summoned to bring the release order, he did 

not bring it. He denied the suggestion that he did not get any 

injury on the jaw and he collusively created the release order 

from CMH. He came to BDR Headquarter to receive his 

personal prize. On 24.02.2009 four BDR personnel were prized 

by the Prime Minister. He came to BDR Headquarter only to 

receive the prize. He had no other official duty. I.O. scribed his 

statement by his own hand and afterwards composed it in 

computer. He attended Peelkhana from 29.03.2009 to 

08.04.2009. He did not make any statement before the I.O. 

Prior to 07.04.2009. On 07.04.2009 he came at BDR hospital. 

At gate No.4 police was on duty. He narrated the occurrence to 
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the army officers. He also made statement before the inquiry 

team of Home Ministry. He denied the suggestion that he 

deposed before the I.O. being tutored. He cannot say whether 

there remained the offices of public prosecutor in BDR 

Headquarter. He did not serve in 13, 14 and 44 Battalions. In 

2001, BDR personnel tookover Padua camp without any 

bloodshed. On 18.04.2001, he cannot say whether DG Shakil 

was the sector commander of Rangpur. At that time Fazlur 

Rahman was the D.G. He did not see Sepoy Moyeen to make 

firing. Col. Mujib was in the 1st floor. He heard of firing sound 

outside Darber Hall. On hearing firing sound officer and BDR 

personnel stood up. He denied the suggestion that Col. Mujib 

made firing and they came out from Darber Hall. None of the 

officers in the Darber Hall was with arms. He cannot say 

whether D.G. Ansar Battalion was given compulsory retirement 

for keeping Arms. He cannot say whether 105 officers were in 

the Darber Hall and 80 officers outside of Darber Hall. The 

screen behind the stage of DG was of ‘Makmal’ cloth. There 

were two doors beside the stage. In the Darber Hall there were 

some pillars. He denied the suggestion that for the cause of 
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pillars none could be identified.  Main gate of Darber Hall was 

to the south. They came out from the main gate. Behind the 

DG’s stage there was a green room. He cannot say whether 

BDR personnel were there at the time of Darber. There was 

wash room in the Darber. Sepoy Salim Reza did not serve 

under him and he never met him earlier. He did not know his 

father’s name and badge number. Salim Reza was a clerk. He 

denied the suggestion that Salim Reza did not enter into Darber 

Hall and that he did not deposed before the I.O. Salim Reza was 

with arms. He denied the suggestion that he did not depose 

before the I.O. and that he did not find two doctors sitting on 

their knee. He denied the suggestion that he did not get any 

injury on his neck. Stage was 8/10 yards away from screen. He 

has been using spectacles for 6/7 years. He denied the 

suggestion that at the time of occurrence he did not use 

spectacles and that he did not see anything. He saw two persons 

to take picture. He cannot say what was the fate of Iman of 

Mosque. He denied the suggestion that since Imam was aware 

of the fact, he was killed. There was news in printing media of 

general mercy by the Prime Minister. He denied the suggestion 
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that for general mercy all were assembled at gate No.4. He 

cannot say whether BDR personnel were called in Abahoni 

field. Sepoy Salim attended Darber from 44 Battalion. He 

denied the suggestion that Salim was shot on that day by the 

opportunist and being injured he was admitted in BDR hospital. 

He cannot say whether Salim was arrested. He denied the 

suggestion that the role of Salim was priseworthy but that of 

army officers was condemnable. He denied the suggestion that 

Salim did not say anything on that day. They had no arms for 

counter attack. There was no scope to go to mission from BDR 

but there was scope to go to mission from army. There was no 

scope to join in BDR coming back from mission. He did not 

know whether there was other BDR personnel named Salim in 

44 Battalion. He did not know whether Home Minister visited 

BDR hospital on 27.02.2009. He did not know anything about 

Home Minister. He did not know whether Salim was sent 

abroad and step was taken for his improved treatment. He 

cannot say whether Boishakhi TV broadcasted the interview of 

Salim Reza. He did not know anything of the implication of 

terrorist. For Darber week flags of different colours were 
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hoistaged. He found many BDR personnel with flag on their 

face. He also seen BDR personnel with cloth in their mouth 

inside Darber Hall. He cannot say whether they had helmet on 

their heads. He came to Darber Hall by the vehicle of others. He 

denied the suggestion that he had his vehicle with driver and 

runner. He denied the suggestion that since Salim Reza had no 

implication to the rebellion or in killing mission Home Minister 

took necessary step to provide him proper treatment. He denied 

the suggestion that he escaped himself leaving behind BDR 

officers in danger. He denied the suggestion that he deposed 

falsely at the instance of Lt. Col. Shams. He denied the 

suggestion that for making false deposition he was awarded 

promotion. He heard that Lt. Col. Shams has been made 

Director of N.S.I. He denied the suggestion that at the interest 

of the vested quarter and in order to shield his failure, he 

deposed falsely. He is the eye witness of the occurrence and 

thus he deposed.  

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 
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Darber started at 9 A.M. Initially DG exchanged greetings. At 

about 9.30 when DG was making his statement over ‘X¡m i¡a 

LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel, Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 

arms to DG. Sepoy Kajal of 44 Battalion also entered into 

Darber Hall with arms. DDG had his seat on the left side of 

DG. DDG caught hold Moyeen Uddin. Other officers disarmed 

him. Sepoy Moyeen fell down on the stage. He came to see one 

officer from medical core to untie the button of the shirt of 

Moyeen. At that time Moyeen escaped from Darber Hall. 

Afterwards he heard a firing and instantly BDR personnel make 

a sound ‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of window. 

He came to hear firing sound from outside Darber. Firing sound 

was increasing gradually. DG also directed the commanders to 

control their respective troops. At one time senior officers took 
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DG under the shade of screen behind the stage. When firing 

was coming inside the Darber Hall all lay down on the floor. 

Darber Hall became empty. He was observing all taking shelter 

behind the stage. All on a sudden, 10/15 BDR personnel 

entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 

heavy firing outside Darber Hall. After a few minutes the 

condemner/appellant Sepoy Salim of 44 Battalion appeared 

near to the stage with arms and megaphone and asked the 

officers behind the stage to come out, failing which they were 

threatened to their lives. DG and DDG along with10/12 officers 

came out from behind the screen of the stage. The 

condemner/appellantSepoy Salim rebuked them and orderd to 

go one by one. They proceeded towards west through a line. At 

that time beside the condemner/appellant Sepoy Salim Reza, 

Sepoy Sajjad Hossain of 13 Battalion, Sepoy Ibrahim, Sepoy 

Obaidul, Sepoy Rafiqul of 44 Battalion and Lance Naik Emran 

of 24 Battalion and some others BDR personnel were there with 
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arms. As soon as they reached near to the west gate there made 

heavy firing on them. The officers tried to escape. He came to 

see the condemner/appellant Sepoy Salim Reza, Sepoy Atoar of 

44 Battalion, Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul, 

Sepoy Sajjad, Lance Naik Iqbal of 24 Battalion and some others 

to fire on them. Sensing the consequence of Darber Hall he 

came out. He arrived at in front of the family quarter and 

thereafter he left Peelkhana crossing boundary wall. Later on, 

he came to know from printing and electronic media that under 

the leadership of DAD Towhid, DAD Rahim, DAD Habib, 

DAD Jalil, DAD Nasir, Habilder Salim, Naik Salim, the 

condemner/appellant Sepoy Salim Reza, Habilder Rafiq, Naik 

Safi, Sepoy Razzaq, Sepoy Nazrul, Sepoy Monir in total 14 

members delegation had a sitting with Prime Minister but they 

concealed the killing of army officers in Peelkhana. Besides 

killing of 57 army officers, BDR personnel looted magazine, 

kote and different items from the residence and set fire.  

In cross –examination on behalf of the 

condemner/appellant Sepoy Salim Reza, he stated that he 

deposed before the I.O. on 11.03.2009. I.O. after recording his 
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statement read over it to him. His statement was correctly 

recorded. He denied the suggestion that he deposed in the case 

of New market police station. He was staying in the officer 

mess. He participated in the parade daily. The award was his 

personal. Four BDR personnel were awarded. After 27.02.2009 

he did not go back to Comilla. At Peelkhana he was on duty as 

intelligence officer. Prior to lodging FIR he had no meeting 

with the informant and he did not try to meet him. He had no 

participation in ‘X¡m i¡a LjÑp§Q£’. There were decoration with 

flags of different colours. By the decoration flags some BDR 

personnel covered their face. Col. Mujib was in the first row. 

Lt. Col. Shams detained Sepoy Moyeen. At first DDG detained 

Moyeen. Director General (DG) made the direction in Bengali 

‘®LE ®hl q®he e¡z’. He did not see any one injured while he was in 

lying condition. He denied the suggestion that he got injury on 

his eyes being fallen down. The condemner/appellant Salim 

Reza did not serve under him. He did not know his father’s 

name. He denied the suggestion that he deposed falsely 

implicating the condemner/appellant Salim Reza. At the time of 

occurrence he did not know the Battalion of Salim Reza. He did 
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not refer I.O. the number of the residence at Moneshor road. He 

informed of the occurrence in Peelkhana to 46 Brigade in a 

nutshell. He did not inform of Salim Reza to higher authority. 

He cannot say who were there at gate No.5.  

In further cross-examination on behalf of the 

condemner/appellant Sepoy Salim Reza, he stated that he 

cannot say whether Sepoy Salim Reza was a clerk and on the 

date of occurrence he was in the office till 11.00 A.M. He 

denied the suggestion that some people with mask remained in 

Peelkhana on 25.02.2009. He denied the suggestion that Salim 

Reza sustained fire injury and he was taken into hospital and 

afterwards shifted to Holy Family hospital for better treatment. 

He cannot say whether statement of Sepoy Salim was published 

in Boishakhi T.V. on 27.02.2009. He denied the suggestion that 

since Sepoy Selim Reza had good hand writing he was taken to 

the Prime Minister Office. He denied the suggestion that he 

escaped himself without performing his responsibility entrusted 

upon him. He denied the suggestion that Sepoy Salim Reza was 

implicated to the case falsely at his instance. He denied the 

suggestion that BDR personnel had no intention to kill any 
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army officer. He denied the suggestion that killing was caused 

at their instance and that he deposed falsely.  

P.W. 17 deposed that he attended Darber on 25.02.2009 

with other BDR personnel. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Sepoy Kajal of 44 Battalion also entered 

into Darber with arms. Officers present in Darber detained 

Sepoy Moyeen and disarmed him. Sepoy Moyeen fell down 

and Sepoy Kajal left out. BDR personnel shouted with the voice 

‘S¡®N¡’ and stood up. Meanwhile he heard firing from outside. 

Every one tried to leave Darbar. He also left Darbar and 

proceeded towards 24 Rifle Battalion. He came to see Lance 

Naik Ekramul and the condemner/appellant Salim Reza of 44 

Battalion moved towards Darbar on firing.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not serve in 44 

Battalion.  He came out from Darbar by the western door. They 

did not make any protest. His brother Ibrahim is an S.I. of 

Police. He had his posting in Chadpur. He can’t say whether his 

brother was a member of the investigation team. The 
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condemner/appellant Selim Reza played Basket in his Unit, so 

he knew him, but he did not serve in his Unit. He can’t say how 

many persons named Selim were in 44 Battalion. He deposed 

before of Selim Reza with his Battalion No. I.O. recorded his 

badge No. He denied the suggestion that he did not depose of 

badge No. of Selim Reza to I.O. He can’t say the father’s name 

of Selim Reza, but he hailed from Bogra. He did not know the 

name of DAD’s. He had no mobile with him. He denied the 

suggestion that he did not see Selim Reza and that he did not 

know him. He denied the suggestion that Selim Reza was in 

hospital under treatment and that he deposed falsely for the sake 

of promotion and that he has been cited as witness for the cause 

of his brother who was the member of the investigation team.   

P.W. 25 deposed that he attended Darber. Darber started 

at 9 A.M. When DG was delivering speech on ‘WvjfvZ’ 

activities Sepoy Moyeen of 13 Battalion entered into Darber 

with arms and pointed arms on DG. Sepoy Kazal followed him. 

Everyone stood up. He also proceeded towards the gate. He 

heard firing from outside of Darbar. He also came to see Sepoy 

Selim Reza along with others to enter into Darber. Sepoy Selim 
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Reza had arms in one hand and mega phone on the other. He 

was directing all the officers to come out. He along with Col. 

Aftab (dead) came out through the ventilator of bath room and 

hid himself behind the vessel.  

In cross examination on behalf of the condemner/ 

appellant, he stated that he deposed before I.O. that he was a 

doctor. Computer operator, composed and thereafter readout to 

him. The condemner/appellant hailed from 24 Battalion and his 

regiment No. was 63907. He deposed that before I.O. D.G. 

ordered to stop firing. He can’t say whom Col. Gulzar phoned, 

perhaps to higher authority on 12.03.2009. He came back to his 

unit. He did not tell of the occurrence to anybody prior to I.O. 

He happened to meet with I.O. on 26.03.2009. Prior to that he 

had no meeting with I.O. There was no normal administration 

on 25.02.2009. He was not present in Peelkhana on 27.02.2009 

and thus can’t say what happened on that day. He can’t say 

whether Home Minister sent the condemner/appellant Selim 

Reza to Red Crescent for treatment. He also can’t say whether 

there was reporting in Baishakhi T.V. over Selim Reza. He did 

not depose before I.O. how many BDR personnel entered into 
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Darbar but he deposed that Selim Reza entered into Darbar. He 

did not know the name of lady doctors. He deposed before I.O. 

as of going out of lady doctors. He hid himself in Darbar. When 

the rebellions entered into Darbar with arms he hid himself in 

green room. He denied the suggestion that at the time of 

occurrence the condemner/appellant Selim Reza was under 

treatment and that from his position he had no opportunity to 

see the condemner/appellant and that he deposed falsely against 

the condemner/appellant.  He did not work in 13 or 44 Battalion 

and with condemner/appellant.    

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 since 6 A.M. at central quarter guard, BDR 

Headquarter. At about 8.50 A.M. he was in the room of the 

duty officer. He came to see through door 20/25 BDR personnel 

with suspicious look. At his challenge to them, they scolded 

him with filthy language and assaulted him. At that time he 

observed the guards on duty at central quarter guard inactive. 

The rebellions fastened him with his hands and legs with rope 

and attempted to commit murder by strangulation and thereafter 

they confined him closing the door from out side and took away 
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the key from Guard Commander Habilder Shahjahan on duty at 

armoury and plundered away arms therefrom. The rebellions 

were asked to take arms therefrom and go to magazine for 

ammunition. He further deposed that among them he could 

identify the condemner/appellant Sepoy Selim Reza along with 

Sepoy Habib, Sepoy Sazzad, Sepoy Kajal, Lance Naik Rafiqul, 

R.P. Rezaul, Sepoy Jasim Mollik, Sepoy Obaidul. He also 

deposed that Sajjad belonged to 13 Battalion, Ekram 24 

Battalion, R.P. Rezaul Sadar Battalion and all the rest were of 

44 Battalion.  

In cross-examination on behalf of Salim Reza, he stated 

that there was ‘f¡Nm¡ O¾V¡’. Habilder Shahjahan did not ring 

‘f¡Nm¡ O¾V¡’. He cannot say whether General Moyeen-U-Ahmed 

was a witness. Quarter guard was 100 meter away from DG 

office. He cannot say whether DG talked with army Chief 

Moyeen-U-Ahmed at 8.50 A.M. He denied the suggestion that 

he saw the BDR personnel with mask. He cannot say how many 

soldiers named Selim were there on the date of occurrence. 

Selim Reza did not serve with him. He cannot say whether 
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Selim got injury on the date of occurrence and was admitted in 

BDR hospital. He denied the suggestion that he deposed falsely.  

P.W. 40 deposed that on 25.02.2009 at 7 A.M. he was on 

duty as guard commander in the residence of DG. He took over 

the charge from guard Rezaul. Along with him Naik Hasmat, 

Naik Sanaullah, Lance Naik Mostafa, Sepoy Ershad, Sepoy Zia, 

Sepoy Mobin, Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, 

Hafiz, Monju were on duty. He posted them at three corners. 

DG came out form residence at 8 A.M. and went towards 

Darber at 8.50 A.M. At about 9.30 A.M. he heard firing from 

the side of Darber. He alarmed the guards. He tried to 

communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, the condemner/ appellant Sepoy Selim 

Reza, Sepoy Obaidul, Sepoy Ibrahim, Sepoy Altaf, Sepoy 

Habib, Sepoy Shahin, Sepoy Mohsin, Habilder Jashim along 

with 10/15 BDR personnel came at the residence of DG. At his 

protest Salim Reza fired pointing him. He sustained injury. He 

fell on the earth. They entered into the residence of DG on 

firing. After a while he heard a hue and cry and firing sound 

from inside the residence.  
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In cross-examination on behalf of the 

condemner/appellant Salim Reza, he stated that he cannot say 

how many BDR personnel named Salim Reza were there in 44 

Battalion. Duty room was 30/40 yards away from D.G’s 

residence. He cannot remember the exact time of firing on him. 

He denied the suggestion that in BDR Court he deposed of 

firing at 11 A.M. He cannot say whether the BDR personnel 

were entrusted to take care of geese (l¡Sq¡yp) and pet dog of DG. 

He denied the suggestion that he made interview before media 

at gate No.4. He cannot remember in which bed he remained on 

27.02.2009 and he also cannot say whether the BDR personnel 

was there beside him. He denied the suggestion that he made 

interview with Boishakhi T.V. on 27.02.2009. For the cause of 

safety he did not name of the accused in T.V. channel. He 

denied the suggestion that at the time of occurrence the 

condemner/appellant Salim Reza was admitted in BDR 

hospital. He denied the suggestion that he did not see Salim 

Reza at the place of occurrence. He denied the suggestion that 

he deposed falsely at the instance of prosecution.  
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P.W.52 attended Darber as sound system operator. He 

deposed that on the date of occurrence, 25th Feb, 2009 he 

attended Darbar and was on duty as sound system operator. At 

9.20/25 A.M. Sepoy Moyeen pointed arms on D.G. Other 

officers disarmed him. Sepoy Kajal also followed him with 

arms but later on escaped. There happened firing outside 

Darbar. The condemner/ appellant Sepoy Selim Reza along 

with Rafiqul, Ibrahim, Aftab, Lance Naik Ekramul, Sepoy 

Ayub entered into Darbar with arms through main gate. They 

killed an officer by firing. The condemner/appellant Selim Reza 

was with handmike. He directed the officers over handmike to 

come out. Sepoy Selim Reza along with armed rebellions burst 

fire on the officers indiscriminately and instantly D.G. along 

with his officers fell down and succumbed to death.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not serve in 44 

Battalion. 

P.W. 54 deposed that he was serving as Medical 

Assistant in Peelkhana on 25.02.2009. He came to office at 

morning. He heard firing at 9.25 A.M. He came to see people to 
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run heither and thither. At 9.40 A.M. Dr. Humayan Ahmed was 

taken in I.C.U. He sustained injury on his right eye by BDR 

personnel. At 11.30 an armed rebellion Md. Shahidul Islam of 

44 Battalion took up Lt. Col. Jahanara and asked her to provide 

treatment. He was with SMG. At 11.40 Lt. Col. A. Razzak 

appeared there with injury. At 12.00 hours Sepoy Rahim came 

there with pistol and looked for officers. He pointed pistol 

towards him. At 11.35 A.M. the condemner/Appellant Selim 

Reza appeared at hospital and claimed that he is one out of ten 

and asked to push him saline. He pushed saline to him. At 2 

P.M. he put off saline and went to the office of prime Minister. 

On 26.02.2009 at 8.30 A.M he left Peelkhana with his family 

members.   

In cross-examination on behalf of the condemner-

appellant he stated that there was a clock in I.C.U. He deposed 

the time before I.O. on presumption. Selim Reza came into 

I.C.U with bandage in his left hand. He might come back before 

11.35 A.M. He denied the suggestion that Selim Reza took 

treatment at 11.35 A.M. He denied the suggestion that he 

deposed falsely.  
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P.W. 60 deposed that on the date of occurrence, 25th Feb, 

2009 he was in his cook house. At 9.30 A.M. he heard firing 

from Darbar. He went to his residence at 10 A.M. and remained 

there. At 11 A.M. opening the door he came to see DAD Nasir, 

the condemner/appellant Selim Reza and Sepoy Rafiqul to enter 

into his residence with arms. DAD Nasir was seemed very 

anxious. Selim Reza and Sepoy Rafiq were going out and 

coming in repeatedly. Afterwards Selim Reza went out. At 

12.30 he also left his residence and went to mess. He came back 

to his residence at 2.30 and came to see DAD Nasir and Sepoy 

Rafiq. At 3 P.M. Selim Reza came to his residence with vehicle 

and told of going to the office of Prime Minister.   

In cross-examination on behalf of the condemner-

appellant he stated that he deposed the badge No. of Selim 

Reza. He deposed of two BDR personnel to I.O. He denied the 

suggestion that the condemner/appellant Selim Reza was in the 

hospital and that Selim Reza did not come to his residence and 

that he deposed falsely.  

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 
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5, he came to see the condemner/appellant Sepoy Selim Reza, 

Sepoy Mehedi Hasan, Rafiqul, Rezaul Karim, Sepoy Mijanur 

Rahman, Ayub, Atikur Rahman, Sadullah, Kamrul, Meshba 

Uddin, Selim and some others of 44 Battalion to come at gate 

No. 5 from outside. On quarry Mijanur Rahman disclosed that 

they went to the residence of Jakaria for the purpose of 

implementing their demands.  

In cross-examination he stated that he deposed before I.O 

on 26.02.2011. He denied the suggestion that he did not depose 

before the investigation officer of the condemner/appellant 

Selim Reza. He did not serve in 44 Battalion. He denied the 

suggestion that he did not see anything and that he deposed 

falsely.  

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9 A.M. While D.G. was 

delivering speech, at about 9.20/9.30 A.M., a Sepoy with arms 

came up on the stage and pointed arms on D.G. Officers 

detained him. There raised a hue and cry and every one tried to 

come out through window and doors. She along with Lt. Col. 

Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, Maj. 
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Rokshona took shelter together under the shade of screen. On 

the other side of screen D.G., D.D.G. D.O.G and some others 

took shelter. At the direction of the rebellions they came out 

from the shade of screen. As soon as they came down from the 

stage a group of rebellions caught hold them and hastened them 

away outside Darber. The rebellions fired on Lt. Col. Kaiser 

and assaulted Col. Lutfor Rahman. They took them out from 

Darbar. Some rebellions took attempt to take them at firing 

square folding their eyes. At that time the condemner/appellant 

Sepoy Selim Reza came there and said –‘Giv gwnjv Wv³vi, G‡`i 

gvwim bv| Giv GLb Avgv‡`i wPwKrmv †`Iqvi Kv‡R jvM‡e|; Afterwards 

they picked her up along with Maj. Rokshana in a Pick up and 

took them to hospital.  

In cross-examination on behalf of the 

condemner/appellant, she stated she had no knowledge whether 

Darbar was scheduled at 8.A.M and programme of Darbar was 

circulated from Sadar Rifle Battalion. She did not witness tatto 

show on 24.02.2009. She deposed before I.O. on 25.03.2009. 

I.O. typed her statement and read over that to her. She did not 

depose of Regiment No. of the condemner/ Appellant Selim 
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Reza to I.O. She can’t say how many Sepoys named Selim 

Reza were in 44 Battalion. She denied the suggestion that she 

did not happen to meet with Selim Reza. She did not depose 

before I.O that Selim Reza came in to Darbar. She denied the 

suggestion that she deposed falsely against Selim Reza.   

P.W.73 deposed that she joined in BDR hospital on 

01.03.2005 as pathologist. On 25.02.2009 she attended Darbar 

at 9 A.M. along with her colleagues Maj. Rokshana, Maj 

Farjana, Lt. Col. Lutfur, Maj. Anney and Dr. Majahar. Darbar 

started at 9 A.M. During the course of Darbar a Sepoy entered 

into Darbar with rifle and came up on the stage and pointed 

arms on D.G. At that moment all the officers in front line stood 

up and began to come out. She also tried to come out but on 

request came back along with Maj. Farjana and Maj. Rokshana. 

There happened terrible firing at outside Darbar. She saw the 

BDR person who pointed arms on D.G. lying on the stage. He 

was Moyeen of 13 Battalion. According to the instruction of 

D.G. she along with Maj. Farjana and Maj. Rokshana and some 

other officers took shelter behind the screen to the north-east of 

the stage. She talked with her family members over mobile. 
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D.G. also talked over mobile seeking help from superior 

authority. At 10.30 the armed BDR personnel entered into 

Darbar on firing. They announced by hand-mike to go out of 

Darbar. She along with other doctors came out raising their 

hands. Other officers also came down from stage. The 

condemner/appellant Sepoy Selim of 44 Battalion pointing 

arms was taking them out. At that moment another group of 

rebellions withheld them. They directed to put off their badge 

and lay down on floor. They lay down on the floor. A Sepoy 

fired on Lt. Col. Kaiser and killed him.  

In cross-examination on behalf of the 

condemner/appellant she stated that she can’t say whether the 

wife of Amzad was under treatment on 25.02.2009 having 

infected in cancer, and also can’t say whether three Sepoys of 

18 Riflle Battalion came to donate blood and that he can’t say 

whether she passed any direction to collect blood for one Esmat 

Ara. Darbar was scheduled at 8. A.M. she can’t say whether 

there was video snap of Darbar. There were two main gates of 

Darbar and both were opened. She did not depose before I.O on 

24.03.2009 by which gate she came out. 
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P.W.77 deposed that at the time of occurrence she had 

his posting in BDR hospital and on the date of occurrence she 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber. He was named 

Moyeen. Afterwards Sepoy Kazal followed him. Officers 

disarmed Moyeen. BDR personnel in Darber stood up and 

started leaving Darber. ........................... At about 10.30 A.M 

the armed rebellions entered into Darbar with firing. One of the 

Sepoys through a handmike asked them to surrender. They 

came down from stage raising hands upward. She saw 10/15 

armed rebellions before the stage. Among them she could 

identify the condemner/ Appellant Selim Reza with Megaphone 

in his hand. He asked them to come out pointing arms towards 

them. Another group asked them to put off their badge and to 

lay down on the floor. One rebellion fired on Lt. Col. Kaiser 

and killed him. At the instruction of Sepoy Selim Reza they 

stood up and forced to go out by the west gate of Darbar Hall.   

After the occurrence she identified Sepoy Obaidul along 

with DAD Nasir, the condemner/appellant Sapoy Salim Reza, 

Sepoy Kazzal Ali, Sepoy Moyeen Uddin, Sepoy Shahbuddin, 



 

 

626 

Sepoy Siddiq, Sepoy Sumon Miah, Sepoy Sazzad, Sepoy 

Saidul, Sepoy Ibrahim, Lance Naik Ekram, Sepoy Habibur, 

Sepoy Jashim Mollic, Sepoy Motin, Sepoy Muhit, Sepoy 

Mehidi Hasan, Habilder Moniruzzaman and Sepoy Rafiqul 

Islam, whom she saw in Darbar Hall.  

In cross-examination on behalf of the 

condemner/appellant she stated that she attended to witness the 

tattu show. Officers and Sepoys were present there. The 

rebellions took away her mobile in Darbar. I.O did not ask her 

mobile No. She can’t remember whether she deposed the name 

of Selim or Selim Reza. She had knowledge about SMG/ Rifle. 

She can’t remember whether she told I.O the condemner/ 

appellant had Rifle with him. She can’t say how many persons 

named Selim were there but she identified the photo whom she 

saw in Darbar with arms and Meghaphone. She deposed before 

I.O that one Sepoy in civil dress restrained her movement. She 

denied the suggestion that the person in civil dress was not 

BDR personnel. She can’t say whether other persons were 

available there besides BDR personnel. She came to see 10/15 

armed persons before the stage but she can’t remember she 
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deposed that before I.O. She denied the suggestion that she did 

not depose before the I.O that they stood up at the instruction of 

Selim Reza. She can’t remember whether she deposed before 

I.O that the rebellions compelled them to provide treatment. 

Prime Minister did not express general mercy in her addressing 

to the Nation. She denied the suggestion that Selim Reza was 

under treatment in BDR hospital and later on he was transferred 

to Holy Family hospital. She denied the suggestion that she did 

not see the condemner/appellant with arms and meghaphone in 

Darbar.   

P.W. 103 deposed that on 24.02.2009 he was present as 

spectator on the occasion of ÔQvjvgÕ to Prime Minister. On that 

day he came to see the condemner/appellant Sepoy Salim Reza, 

Sepoy Al-Mamun, Sepoy Mehedi Hasan, Sepoy Saidur, Sepoy 

Sajjad, Seopy Sahadat, Seopy Tariqul, Seopy Moyeen, Seopy 

Nurul Alam, Seopy Mokbul Hossain and some other BDR 

personnel to move towards south from gate No.5. They were 

saying that they would place the demands of the BDR 

personnel in Darbar. After observing ‘V¡Y¥~ ®n¡’ at about 10 P.M. 

he left Peelkhana and went to his residence. On 25.02.2009 he 
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reported to Maj. Shah Alam of sitting arrangement in Golf 

field. At about 9.25 A.M. he heard firing from the side of 

Darber. BDR personnel left Golf field and moved at different 

direction. He took shelter in the guard room at 12.30. He came 

out therefrom and took stand behind the Barak No.1.  

In cross-examination on behalf of Salim Reza, he stated 

that he knew Lalbagh, Hazaribagh and New Market Police 

Station. He did not know the informant. He heard that case was 

lodged with Lalbagh Police Station. ‘V¡Y¥~ ®n¡’ was open to all 

along with family members. He denied the suggestion that 

accused Salim Reza was observing ‘V¡Y¥~ ®n¡’ along with his 

family members. He did not serve in 44 Battalion. He cannot 

say how many BDR personnel named Salim were there in 

BDR.  

P.W.110 deposed that from 01.10.2006 to 31.07.2010 he 

had his posting as Medicine Specialist in BDR hospital. On 

25.02.2009 at about 8.30 A.M. he went to Darber. D.G. came to 

Darbar after 9 A.M. A BDR person pointed arms towards DG. 

He came out from Darber through window to the south-west 

corner of Darber and afterwards reached near to Primary School 
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and there he got the ambulance of the hospital and therefrom by 

ambulance he came to BDR hospital. He heard tremendous 

firing. He took shelter in the chamber of Lt. Col. Forhad. After 

45 minutes NSub Hasem Uddin took him to ICU and took 

shelter in back room of ICU. There he remained for 4/5 hours. 

Sepoy Sohel took away mobile from him. At about 4 P.M. Lt. 

Col. Sadrul and Tanvir came to ICU with patient. He went to 

O.T. on the 4th floor with them. At that time some BDR 

personnel were witnessing TV in VIP room. They asked them 

to provide treatment to patient and in default threatened their 

lives. Among the BDR personnel he could identify Subeder 

Ekramul Hoque with folding ‘N¡jR¡’ around his waist. They also 

threatened their lives if army would attack on them. They 

locked the hospital and took stand on the road of the hospital. 

At about 8.30 Sepoy Samsul and Sepoy Rashedul came to ICU 

with pistol. They called them by bad name. They informed that 

they have killed Lt. Col. Lutfor Rahman and Lt. Col. Rabi 

Rahman. At dead of night he came to see to move pickup and 

truck from veranda of O.T. to mortuary. Meanwhile they have 

informed that number of army officers including DG have been 
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killed and residences of the army officers have been looted and 

their family members have been tortured and also set fire to 

their private vehicles and confined family members of the army 

officers in central quarter guard.  They also came to know that 

on the night following day on 25.02.2009 under the care of 

Home Minister some family members of army officers were 

taken out. On 26.02.2009 at noon there was announcement for 

surrendering of arms. At that time he came to know that DAD 

Touhid has been made their new DG and for that reason BDR 

personnel were expressing their joy with blank fire. At 4 P.M. 

he led out 4 female medical officers in civil dress. At 6 P.M. 

with the help of the Red Crescent he came out from Peelkhana 

through gate No.4 and went to cantonment. On the following 

day through printing and electronic media he came to know that 

on 25.02.2009 at the leadership of DAD Towhid, DAD Jalil, 

DAD Rahim, the condemner/Appellant Sepoy Salim Reza, 

Sepoy Moniruzzaman and some others, a 14 members 

delegation met with the Prime Minister but they concealed 

much killing of 74 persons including 57 army officers.  
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In cross-examination on behalf of Salim Reza, he stated 

that in O.T. there was T.V. On 25.02.2009 there was no 

situation to witness T.V. He came to know of Prime Minister’s 

address to the Nation at 3 P.M. on 26.02.2009. He heard Prime 

Minister’s speech on T.V. at O.T. He cannot say whether Prime 

Minister declared general mercy. He cannot say how many 

BDR personnel named Salim Reza were there in Peelkhana. He 

cannot say whether BDR person named Salim sustained any 

injury. He did not hear of miking. He also cannot say whether 

Salim Reza went to the Office of the Prime Minister at her 

instruction.  

P.W.111 deposed that on 25.02.2009 at 9 A.M. he went 

to Darber. At about 9.30 A.M. Sepoy Kajal and Moyeen 

entered into Darber with arms and pointed arms towards DG. 

At that moment he heard firing. He also came out from Darber 

and on his way to Battalion a soldier put off his rank and badge.  

He proceeded towards JCO mess and on his way he happened 

to meet with Sepoy Miraj.  Miraj took him in his room. He was 

given uniform of JCO and he put on that dress. The rebellion 

asked to come out. They kept him under lock and key. He 
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remained in that room till 4.30 of 26.02.2009 and afterwards by 

a pickup he was pushed out through gate No.4. Later on, he 

came to know that at the leadership of DAD Touhid, DAD 

Rahim, Surgeon Rafiq, Sepoy Monir, the condemner/appellant 

Sepoy Salim Reza and some others, a 14 members delegation 

went to Prime Minister but they concealed the fact of massacre 

in Peelkhana. The above rebellions made a plan and executed 

the massacre in Peelkhana.  

In cross-examination on behalf of Salim Reza, he stated 

that he cannot say on the date of occurrence how many Salim 

Reza were there in 44 Battalion. He did not work with Salim 

Reza. He cannot say whether Minister and Whip Azam came to 

Peelkhana at the instruction of Prime Minister and they took 

BDR personnel to the office of the Prime Minister. He cannot 

say of general mercy He denied the suggestion that he deposed 

falsely against the condemner/Appellant.  

P.W. 288 deposed that he had been performing as Neval 

Chief since 29.01.2009. On 25.02.2009 at about 10 A. M. he 

was informed of disorder in BDR by his Director Intelligence 

and he was required to attend the office of Prime Minsiter at 1 
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P.M. Afterwards he went to the office of Prime Minister at 

Jamuna. There he happened to meet with Army Chief, Air 

Chief and Security Adviser of the Prime Minister Major 

General (Rtd.) Tareq Ahmed. Prime Minister was on meeting 

with others. After an hour Prime Minister came down and held 

meeting with them. During the course of discussion Prime 

Minister went upward. After a while she came down and 

informed that some BDR rebellions have reached at Jamuna. 

Consequently a delegate of about 12/14 BDR rebellions headed 

by DAD Touhid including DAD Nasir, DAD Jalil, DAD 

Rahim, Havilder Rafiq, the condemner/appellant Sepoy Salim 

Reza, Nasim, Lance Naik Moniruzzaman took seat with the 

Prime Minister for discussion. After 1½ hours they joined there. 

Most of the BDR rebellions were tender aged and were talking 

loudly with the Prime Minister. At the time of discussion BDR 

personnel outrightly denied of causalities they occurred in 

Peelkhana causing death of 57 army officers.  

In cross-examination on behalf of the 

condemner/appellant Selim Reza he stated that his deposition to 

I.O was read over to him. I.O. typed his statement. A case was 
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filed in respect of the occurrence in Peelkhana. He witnessed in 

T.V. of surrendering arms before Home Minister by some BDR 

personnel. Some BDR personnel surrendered arms on 

26.02.2009 prior to speech of Prime Minister. Home Minister 

succeeded to bring out a few members of army officers. When 

they entered into the office of Prime Minister there were many 

Media men in front of gate. At the time of meeting at Jamuna 

none B.T.V, Press secretary and cameramen of Prime Minister 

were present there. They had separate meeting with the Prime 

Minister.  At the time of discussion chief security officer of 

Prime Minister was present there. He came to see Home 

Minister at Jamuna. He denied the suggestion that as a Chief of 

Naval Force he did not discharge his responsibility properly.   

P.W.301 deposed that he performed as Chief of Air force 

from 08.04.2007 to 12.06.2012. On 25.02.2009 at about 9.30 

security adviser of the Prime Minister Major General Tarque 

Siddique informed him of some incident of disorder in 

Peelkhana and asked him whether any helicopter is available 

for flying. He replied in affirmative and sent two helicopters at 

10.30 A.M. under wing commander Fakharuddin and Nabi. 
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They informed him over radio of the rebellion activities of 

BDR personnel in Peelkhana. He instructed to fly over 

3000/5000ʹ height. One helicopter sustained bullet injury by the 

fire of BDR rebellions and caused damage to it’s fuel tank. At 

1/1.30 P.M. he send another helicopter by Sqn. leader Harun 

and Flight Lt. Rahian for moving all around and to observe on 

BDR Headquarter. He communicated the message send by the 

pilots to Maj. General Tareq Siddique. At about 1 P.M. he went 

to the office of Prime Minister at Jamuna. There he happened to 

meet with Army and Naval Chiefs and Maj. General Tareq 

Siddique. Prime Minister held a meeting with them and talked 

with them how to settle or control the situation. They expressed 

their instant readiness to resolve the situation. During the 

course of discussion Prime Minister informed them of a 

delegate of BDR rebellions for discussion at about 3.45/4.00 

P.M. They came to know that some BDR personnel arrived at 

Jamuna. They, three chiefs were called to sit together in a room. 

On entering into the room he came to see a delegate of 12/14 

members under DAD Touhid waiting there. Among the 

delegate members- DAD Jalil, DAD Nasir, DAD Rahim, DAD 
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Habib, Havilder Rafiq, the condemner/appellant Sepoy Salim 

Reza, Sepoy Monir, Sepoy Moniruzzaman along with others 

were present. He also found there agriculture Minister Motia 

Chowdhury, Advocate Sahara Khatoon, Sheikh Selim M.P. , 

Jahangir Kabir M.P., Mirza Azam M.P. with the Prime Minister 

there. The BDR personnel were found in excited mood and 

talking with hush language. Prime Minister asked them to 

surrender arms and release the army officers and their family 

members instantly otherwise three chiefs (pointing them) will 

proceed for deterrent action. During the course of discussion 

delegate members did not disclose of any causalities they 

committed to the army officers.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O that 

after declaring general mercy by the Prime Minister the 

rebellions went back to Peelkhana for surrendering. A case was 

lodged on the occurrence of Peelkhana. Para commanders 

retained arms. They came to Dhaka on 26.02.2009. He denied 

the suggestion that the para commander came to Dhaka on 

25.02.2009. He denied the suggestion that many people in 
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Dhaka sustained bullet injury by firing form helicopter. Pilots 

transmitted information to him through radio-transmission. He 

can’t remember the number of bullet hitted helicopter. Report 

was submitted for such bullet hit. I.O did not ask him of that 

report. He denied the suggestion that pilots fried on BDR 

personnel from helicopter and that no BAF helicopter sustained 

any bullet injury and that he did not perform his duty properly 

and that he deposed falsely.  

P.W.313 deposed that from 19.01.2009 to 27.11.2011 he 

was in charge of D.G. SSF. On 25.02.2009 he was in the office 

of the Prime Minister in routine briefing. At 9.35 A.M. he 

received message that Darbar was going on in Darbar Hall and 

there occurred firing. He reached to the residence of Prime 

Minister at Jamuna at 10.15 A.M. Senior security officers were 

also coming at Jamuna. At 3.45 P.M. he came to know that 

some BDR personnel has been taken in the main gate of 

Jamuna for discussion. He recorded their name in a white paper. 

There was no name plate with their uniform. He himself 

recorded their name as they named themselves. The BDR 

personnel whose name he recorded were DAD Touhid, DAD 
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Rahim, DAD Habib, DAD Nasir, DAD Jalil, Havilder Rafiq, 

Havilder Sahid, Naik Salam, Naik Shafique, the 

condemner/Appellant Sepoy Selim, Sepoy Rezwan and Sepoy 

Razzak. He identified the list of their name as exhibit 279. He 

deposed before the I.O. on 30.12.2009. I.O. seized from him a 

video disk. He identified disk as material exhibits LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant he stated that he came to know afterwards that a case 

was lodged with Lalbag police station. He did not happen to 

meet with I.O prior to 30.12.2009. Meeting of the BDR 

personnel with the Prime Minister was held at ground floor. 

There was female officer at Jamuna. But no female officer was 

present at the time of discussion. He did not get any 

information as to killing army officer while remained at 

Jamuna. He came to know that later on. He did not know prior 

to 4 P.M. that injured officers were at CMH. He knew col. 

Mujib, Col. Enayet and Lt. Col. Samsul Alam. Col. Sams 

phoned him. He informed that he was at life risk. He had no 

talk with IGP on that day. Prime Minister did not discuss with 

him. He did not happen to meet with press secretary. There was 
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no cameraman in the discussion room. He listed of 12 persons. 

He denied the suggestion that he concealed some matters.  

P.W.316 deposed that at the time of occurrence he was 

the Inspector General of Police. On 25.02.2009 while he was in 

his office D.G. RAB informed him of the occurrence of firing 

in BDR. He informed Home Minister. Home Minister directed 

him to take necessary steps. He directed DMP Commissioner to 

depute police force. Home Minister informed him of discussion 

of Prime Minister with the Chiefs. He also came to know that 

State Minister Nanok and Whip Mirza Azam have been 

entrusted to settle the problem. He went to police control room 

at 10.30 and tried to know everything. Thereafter being 

instructed he went to Jamuna. At about 4 P.M. 12/14 BDR 

personnel with State Minister Nanok and Whip Azam came at 

Jamuna. Among the BDR personnel, who came at Jamuna were 

DAD Touhid, DAD Nasir, DAD Jalil, DAD Rahim, the 

condemner/appellant Sepoy Salim Reza and Monir. From 

Jamuna they came at gate No.4 of BDR.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not ask O.C. Lalbag 
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to lodge any case. O.C. also did not phone him. Mahbubur 

Rahman, the elder brother of capt. Majhor had his posting in 

RAB. He came to know that one police constable sustained 

injury and three constables were dead. S.B of police maintained 

register of in and out of Prime Minister’s office. He along with 

Home Minister and State Minister of Law went to Peelkhana. 

Sarwar, the nephew of Home Minister also accompanied him. 

He can’t say whether any person form BTV was there. He can’t 

remember general mercy of the Prime Minister. He denied the 

suggestion that some of the killers went away by helicopter and 

that the killers came on 22.02.2009. 

P.W. 343 deposed that he is a reporter of  

ATN Bangla. On 06.02.2009 sepoy Selim Reza phoned him 

from mobile No. 01190803305 in his mobile No. 01199814435 

for discussion over the problem of BDR personnel. He 

instructed to come on 15.02.2009 at evening. Sepoy Selim Reza 

along with a man came to the office of ATN Bangla. He 

showed me some leaflet and some leminated currency notes 

with hole marking. He told him the currency notes were of 

‘WvjfvZ Kg©m~PxÕ BDR officers took valid currency notes in lieu of 
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those forged currency notes. In the leaflet there were the 

demands of BDR personnel. He told him that for reporting there 

must have the presence of both sides. Thereafter they went 

away. Selim also phoned him later on, on 23.02.2009 to report 

before 24.02.2009. On 25.02.2009 having aware of the 

occurrence by BDR personnel he phoned Selim Reza but he 

could not reach him. At about 11 A.M. Selim Seza himself 

phoned and informed him of the revolt. He did not inform, in 

fact, what happened there. In the News at 2/3 P.M he 

broadcasted his conversation with Selim Reza and also in every 

hours news on 26/27th Feb, 2009. He came to know that Selim 

Reza had complicity with the killings.  

In cross-examination on befalf the condemner/appellant 

Selim Reza he stated that he deposed of his mobile No. to I.O. 

There has a separate desk of ATN Bangla News section. They 

have number of News Editors. He did not tell anything to News 

Editor on 06.02.2009. Selim Reza identified him as of BDR 

person. He did not discuss with any of his colleagues over that 

matter. Selim Reza phoned him again on 15.02.2009. For 

entrance to the office they maintained a register. At that time 
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there was no C.C. camera. There was the receptionist. He did 

not record the discussion on 6th and 15.02.2009 at 11 A.M. He 

recorded the voice of Selim Reza and broadcasted with his 

consent. He deposed that to the I.O. He denied the suggestion 

that the phone was not of Selim Reza. He did not inform any 

one of the talk that held on 6th, 15th and 23rd Feb, 2009. He 

denied the suggestion that he deposed falsely of talk on 

25.02.2009. He denied the suggestion that he deposed falsely 

against Selim Reza.  

P.W.345 deposed that on 13.02.2009 local people met 

him in his residence. 6/7 persons identified them as BDR 

personnel. They disclosed their identify as DAD Jalil, DAD 

Habib, Sepoy Selim, Sepoy Moyeen, Sepoy Tareq and Ayub. 

They wanted to tell their demands. He suggested them to place 

their demands before Ministry of Home. They told of their 

ration, vehicle, leave, going to Mission etc. He asked them to 

place it in black and white. Afterwards they went away.  

In cross-examination on behalf of the 

condemner/appellant he stated that he was born in 1949. His 

statement before I.O. was read over to him. He heard of 
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investigation by ‘mwPe’ committee.  He can’t say whether 

parliament was going on at the time of occurrence. After the 

occurrence he spoke in the parliament. On 25/26th Feb, 2009 he 

was in his residence. He did not witness T.V. from 11 A.M. to 2 

P.M. Before going to Jamuna he did not hear of any killing. Br. 

Taposh M.P. is his relative. He did not make any contact with 

him. Taposh did not inform him anything till 2 P.M. No body 

informed him of the occurrence. Later on, he came to know that 

Ministers went to Peelkhana. Prime Minister did not consult 

with him. He did not know the particulars of the accused.  He 

denied the suggestion that he did not perform his duty.    

P.W.356 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that on 

10.05.2009 he recorded the statement of the 

condemner/appellant under Section 164 of the Code of 

Criminal Procedure. He exhibited the statement as exhibit 582 

and his signature exhibit 582/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that his statement was recorded 

in his khash chamber, but column No. 1 was not written in 
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khash chamber. He denied the suggestion that he did not record 

the statement in compliance with the provisions of law. He 

denied the suggestion that the annexed pages were not written 

in presence of the condemner/appellant and that the 

condemner/appellant did not make any confession.   

P.W.453 deposed that on 25-26th Feb, 2009 he had his 

duty at central quarter guard. On 25.02.2009 at about 9 A.M. 

rebellions attacked on quarter guard. He tried to come out but he 

was threatened to death by pointing rifle. Meanwhile 5/7 soldiers 

broke down the door and took away bullet boxes. He happened 

to see duty officer Maj. Riaz confined in JCO room. The 

rebellions were 30/35 in number. After a while the rebellions 

broke down the door of Kote and took away arms. Among the 

BDR personnel he could identify the condemner/appellant 63907 

Sepoy Salim Reza, 63922 Sepoy Kajal Ali, 74852 Sepoy 

Rafiqul, 74694 Sepoy Jasim Mollic, 56942 Sepoy Habibur 

Rahman and 77224 Sepoy Sajjad, 47474 Lnk. Ekramul Hoque. 

Afterwards he heard firing from Darber Hall.  

In cross-examination on behalf of the 

condemner/appellant he stated that on 25.02.2009 13 members 
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including 9 Sepoys went to Quarter guard. Among them two 

were guard-commanders. He went on duty for 24 hours. Duty 

was for 2 hours after 4 hours rest. Sepoy Masum and 

Chandronath were on duty with him. Shafiqul was also among 

nine. He can’t say whether Shafiqul was cited as witness or he 

was sentenced for 7 years. They three were on duty at three 

places. Guard commander was on veranda. D.G passed away on 

this way. His statement was read over to him. He denied the 

suggestion that he deposed before the I.O. that one Sepoy named 

Selim Reza confined a guard. He denied the suggestion that the 

condemner/appellant Selim Reza was not present at the time of 

occurrence and that he deposed falsely against him.  

P.W.505 deposed that he identified the condemner-

appellant from video footage shown to him by the A.S.P of 

C.I.D. He indentified the picture taken from such video footage, 

exhibit- CLXVI.  

In cross-examination on behalf of the 

condemner/appellant he stated that there is no case No. and 

signature of Police in the photo. The photo does not show any 

arms or helmet.   
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P.W.634 deposed that at the time of occurrence she was 

the Home Minister. Occurrence took place on 25.02.2009. On 

that day at 9.30 A.M. he was informed that in BDR Head 

Quarter there happened firing. She rushed to the office of Prime 

Minister at Jamuna and before reaching thereat she informed 

IGP Noor Mohammad, DMP Commissioner Naim, DG, RAB 

Khandaker Mahmud of the occurrence in the BDR Head Quarter 

and asked them to do the needful. In the Office of Prime 

Minister she came to see three Army Chiefs. She found the 

Prime Minister anxious. She came to know that Prime Minister 

called in 3 Army Chiefs. Prime Minister asked them to deploy 

army around the BDR Head Quarter. Army Chief informed 

Prime Minister that it will take two hours for deploying army. 

Prime Minister asked him to sent helicopter. Thereafter 

helicopter moved over and around Peelkhana. She came to know 

that BDR personnel fired pointing helicopter. At about 10.30 to 

11 A.M. leaders of the Awami-league and some other parties 

including Cabinet Ministers attended office of Prime Minister at 

Jamuna. Prime Minister discussed the matter with all. Prime 

Minister asked State Minister Jahangir Kabir Nanok and Whip 
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Mirza Azam to proceed towards BDR Sector Head Quarter and 

to resolve the problem on discussion with the BDR personnel. 

Accordingly Mirza Azam proceeded towards BDR Head Quarter 

and by using mike asked them and invited them to sit together on 

discussion. After sometimes BDR personnel sent a message to 

the Minister that they wanted to talk with Prime Minister under 

the leadership of DAD Touhid. Jahangir Kabir Nanok 

communicated the proposal to the Prime Minister and 

accordingly at the instruction of Prime Minister, a group of BDR 

personnel comprising 13/14 members under leadership of DAD 

Touhid appeared at Prime Minister Office of Jamuna at about 

3.30 A.M. They talked with Prime Minister. At that time DAD 

Touhid, DAD Rahim, DAD Nasir, DAD Jalil and the 

condemner/appellant Sepoy Salim and some others were present. 

Prime Minister asked them to surrender immediately and if they 

surrender, they would be given general mercy. Prime Minister 

also asked them to release the army officers and their family 

members immediately and to surrender all of them instantly to 

have general mercy.  
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In cross-examination on behalf of the 

condemner/appellant Sepoy Salim Reza her previous cross-

examination has been adopted and in further cross-examination, 

she stated that she participated in the dinner hosted on 

24.02.2009 at Darber Hall and on that day none of the members 

of BDR raised any demands before her. She voluntary declared 

100% ration to them. She denied the suggestion that on 

16.02.2009 at about 8 P.M. Salim Reza and some other BDR 

personnel went to her residence at Baily Road and she asked 

them to take seat and afterwards having felt unwell she asked 

them to come on the following day. She denied the suggestion 

that on the following day on 17.02.2009 Salim Reza accordingly 

went to her residence but could not met her since she was at 

Rajarbagh Police Line. She cannot say whether BDR personnel 

placed before her a charter of demands through her APS. She 

cannot remember whether Salim Reza communicated her over 

telephone on 23.02.2009.  She denied the suggestion that on 

23.02.2009 Salim Reza went to her residence again and raised 

their demands before her. She denied the suggestion that after 

recovery of the leaflet of demands of BDR personnel she was 
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informed. She deposed before the I.O. on 20.10.2009. Her 

statement was read over to her. In her statement before I.O. she 

deposed that at 9.30 A.M. Nazrul (her relative) informed her of 

the occurrence of Peelkhana. She denied the suggestion that 

Prime Minister did not declare general mercy on condition and 

that she also did not inform them of such condition. She was 

accompanied by her APS Mosharaf Hossain at the time of taking 

entrance in Peelkhana. On 26.02.2009 at 2.30 P.M. Prime 

Minister addressed to the Nation. Prime Minster declared 

general mercy subject to condition. She herself made conference 

and it was reported in different Medias. Reporters took interview 

of DAD Touhid while they were coming out from the office of 

Prime Minister at Jamuna and that was published in Daily 

Prothom Alo and some other printing medias on 26.02.2009. 

There was media coverage by BTV on 25.02.2009. BTV took 

snap of surrendering arms by BDR personnel. She directed IGP 

to make a note who were surrendering arms. He cannot say 

whether Sepoy Ripon Kumar Biswas surrendered arms and he 

was cited as witness in the case. She denied the suggestion that 

family members of the army officers expressed before media 
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that they were in good position in Peelkhana. The State Minister 

Kamrul Islam did not accompany her when she went to Prime 

Minister’s Office at Jamuna. On 26.02.2009 at morning State 

Minister Kamrul Islam accompanied her to the residence of 

Prime Minister at Jamuna. She had no opportunity to witness 

any TV. IGP or DG RAB did not inform her of recovery of dead 

bodies in Peelkhana. She also did not receive any information 

from the Army Chief as of admission in CHM of a soldier being 

injured by gunshot. He denied the suggestion that in order to 

suppress the fact she asked IGP to lodge ejaher instantly. She 

observed the occurrence of Peelkhana and directed the Police 

Commissioner to do the needful. He cannot say whether the 

parliament was in session at the time of occurrence. She also 

cannot remember whether Cabinet meeting was held on 

28.02.2009 at the residence of Prime Minister and on that day 

LGRD Minister made a statement over the occurrence occurred 

in Peelkhana. She denied the suggestion that she deposed before 

the I.O. that 40 BDR Personnel were assembled in BDR 

hospital. She cannot say whether her Ministry was informed that 

Prime Minister would not attend in Peelkhana on 25.02.2009. 
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She was not present in the meeting held on 1st March, 2009 at 

Senakunja. She cannot say whether two citizens of China entered 

into Peelkhana on 25.02.2009. She denied the suggestion that on 

27.02.2009 Salim Reza became seriously ill and he was referred 

to Holy Family Hospital. In her 161 statement she simply 

deposed of Sepoy Salim Reza without refering his father’s name, 

regiment and I.D number.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.3 deposed of three officers. He did not cite them as 

witness. P.W.3 did not refer the name of the appellant to any 

media person. There are number of persons in the case named 

Salim but there is only one Salim Reza. In the FIR it has been 

referred as Sepoy Salim without any reference of badge No. The 

date of occurrence was on 25/26-27th Feb, 2009. P.W.4 did not 

refer the Battalion No. of accused Salim. P.W.5 referred the 

name of Sepoy Salim Reza. P.W.6 deposed that on recovery of 

leaflet there held a conference. He perused the statement of 

P.W.31. There is no seizure list of recovery of leaflet. He did not 

find out counter leaflet. He identified the dead body of Maj. 



 

 

652 

Gazzali with the help of Maj. Asad. He did not ask them who 

was Maj. Asad. He did not collect MC of P.W.8 and cited 

Asaduzzaman M.P. as witness. The length of Darbar Hall was 

309ʹ and in inner side it was 241́. The appellant Salim Reza was 

miking in Darbar, but he did not identify the place where he was 

miking. The appellant Salim Reza directed P.W.8 raising his 

hand. He asked the officers to surrender and to go in Line 

position. He recorded the statement of P.W.17 on 04.05.2009. 

He saw Salim Reza to run away. P.W. 17 hailed from 24 

Battalion. He recorded his statement on 04.05.2009. At that time 

the appellant was in custody. He did not use the ward ‘arms’ in 

his statement. He can’t say whether he is the brother of S.I. 

Ibrahim.  He recorded the statement of P.W.40 on 01.06.2009. 

At that time he was admitted in Holy Family Hospital. He denied 

the suggestion that the appellant was admitted in Holy Family 

Hospital. He can’t say whether Baishakhi T.V. broadcasted the 

interview of Salim Reza. Salim Reza did not get himself 

admitted in BDR hospital on 25.02.2009 but he took treatment 

on that day. There was duck house in the residence of D.G. He 

recorded the statement of P.W.54 on 01.06.2009. He provided 
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the treatment of the appellant. He recorded the statement of 

P.W.60 on 22.07.2009. He deposed that on opening the door he 

saw the DADs with arms. At about 3 P.M. the appellant Salim 

Reza appeared there with vehicle. The appellant Salim Reza 

came out from his residence off and on. At the instruction of the 

appellant Salim Reza Sepoy Rafique pushed appellant Salim 

Reza with Rifle. He recorded the statement of P.W.61 on 

26.02.2011. P.W.72 deposed that the appellant Salim Reza asked 

her to come down from the stage. P.W.77 deposed that one 

rebellion asked them to come down over a mike. She did not 

depose that she stood up at the instance of Selim Reza. She 

deposed that they were pushed out from Darbar but did not 

depose by the west gate of Darbar. He recorded the statement of 

P.W.103 on 26.02.2011. He denied the suggestion that he 

created them fictitiously. P.W.111 hailed from 22 Battalion. He 

recorded the statement of  P.W.343 on 02.01.2010. He did not 

refer the telephone No. of the appellant in his 161 statement. He 

did not investigate who visited the residence of P.W.345 Sheikh 

Salim, M.P.  P.W.505 had his posting in 37 Battalion. P.W.634 

Minister Shahara Khatun came to know of the occurrence from 
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one Nazrul. He did not cite him (Nazrul) as witness. He perused 

the 164 statement of the appellant. He did not seize the paper of 

the demands of BDR personnel. On 25.02.2009 at about 11.30 

Army Chief sent para-comando by helicopter. He did not cite 

Maj. Emran as witness. He did not seize the leaflet dropped from 

helicopter. She examined Prime Minister on 25.02.2010. She 

denied the suggestion that he did not examine the Prime 

Minister. His superior officer was Abdullah-hel-baki. He was 

transferred elsewhere. He denied the suggestion that the 

appellant was kept in the custody of RAB for long time and that 

his confession was obtained by way of oppression. He denied the 

suggestion that the appellant was a clerk and he simply 

performed his duty as clerk and that he implicated him falsely.  

The confession of condemner-appellant Md. Selim Reza 

(C.S.A.6)runs as under- 

‘Avwg 1998 mv‡ji 06 RyjvB we.wW.Avi-G †hvM`vb Kwi| PU«MÖv‡gi 

evqZyj B¾‡Z 6 gvm cÖwk¶b †k‡l 31 ivB‡dj e¨vUvwjqb- kªxg½‡j 

†hvM`vb Kwi| kªxg½‡j Avwg AviI ỳB gv‡mi m‡ZRKib †Kvm© Kwi| 

2000 m‡b Avgvi e¨vUvwjqb †dwb‡Z Av‡m| 2004 m‡bi †m‡Þ¤¦‡i 

Avwg 44 ivB‡dj e¨vUvwjq‡b e`jx nB Ges wcjLvbvq †hvM`vb Kwi| 

2008 m‡bi Ry‡b Avgv‡K 44 ivB‡dj e¨vUvwjq‡bi ÔBÕ †Kv¤úvbxi K¬vK© 
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wnmv‡e `vwqZ¡ †`qv nq| ÔBÕ †Kv¤úvbxi †gvU BDR m`m¨ 118 Rb| 

Zv‡`i ˆ`wbK c¨v‡iW wnmve, QywUi ZvwjKv I wnmve mn bvbv KvR 

Avgv‡K Ki‡Z nq| †Kv¤úvbxi mevB‡KB Avwg e¨w³MZ fv‡e wPwb| Avwg 

†`LZvg BDR m`m¨Mb Zv‡`i gv‡S cÖvqmgq wKQy `vex `vIqv wb‡q 

Av‡jvPbv KiZ| `vex `vIqv ¸‡ji g‡a¨ wQj UN kvwš— wgk‡b–BDR- 

†`i †bqv; BDR-‡`i †ikb 60% n‡Z 100%-G e„w× Kiv; we.wm.Gm.-

Gi gva¨‡g BDR- Gi wbR¯̂ Awdmvi wb‡qvM †`qv; mxgvš— fvZv e„w× 

Kiv (260 UvKv n‡Z evov‡bv); cywj‡ki PRB Gi b¨vq BDR-†`i 

wbR¯̂ AvBb ˆZix Kiv; †mbvevwnbxi Awdmvi‡`i BDR- G bv Avbv; 

†hvM¨Zv Abymv‡i cÖ‡gvkb †`qv; Avgv‡`i †eZb ˆelg¨ ~̀i Kiv BZ¨vw`| 

1991 m‡b GKevi wcjLvbvq BDR-iv `vex `vIqv wb‡q we‡ ª̀vn K‡iwQj, 

ZLb A‡bK we.wW.Avi-Gi PvKzix P‡j hvq| G eQi Rvbyqvix‡Z gvbbxq 

¯̂ivó« gš¿x Ges gvbbxq ¯̂ivó« cÖwZgš¿x BDR m`i `ßi cwi`k©b K‡ib| 

Gi 2/1 w`b ci 13 e¨vUvwjq‡bi wmcvnx gCb Avgv‡K Rvbvq †h 

WvB‡i±i (cÖkvmb) K‡b©j Avwbmy¾vgvb m¨vi cywj‡ki my‡hvM myweavi 

mv‡_ Zyjbv K‡i we wW Avi RIqvb‡`i `vex mg~n wWwR m¨v‡ii wbKU 

Dc ’̄vcb K‡ib| wKš‘ wW wR BDR RIqvb‡`i `vex mg~n ev` w`‡q 

ïaygvÎ Awdmvi (Avwg©) †`i cvwievwiK evm ’̄vb, Mvox Ges Abymw½K 

A ¿̄k‡ ¿̄i wel‡q ¯̂ivó«gš¿x‡K AewnZ K‡ib| wW wR BDR- RIqvb‡`i 

`vexi wemq mg~n gš¿xi wbKU Dc ’̄vcb K‡ib bvB| G wb‡q Avgv‡`i 

gv‡S Pvcv ‡¶vf I D‡ËRbv †`Lv †`q| gš¿x‡K ïaygvÎ Awdmvi‡`i 

my‡hvM myweav evov‡bvi Rb¨ ejv nq wKš‘ Avgv‡`i `vexi wel‡q †Kvb wKQy 

ejv nq bvB| 

 
c‡i 13/02/09 Bs ZvwiL ỳcyi 12 Uvi w`‡K 44 ivB‡dj e¨vUvwjqb ÔBÕ 

†Kv¤úvbxi j¨v›m bv‡qK kvnveywÏb Avgv‡K Rvbvq †h, BDR- Gi `vex 
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`vIqvi wel‡q Zviv Ggwc Zvcm I †kL ‡mwj‡gi evmvq hv‡e Ges 

Avgv‡K K‡qK Rb mn mÜ¨v 07 Uvi mgq wcjLvbvi 4 bs †M‡Ui Rvcvb-

evsjv‡`k nvmcvZv‡ji bx‡P _vK‡Z e‡j| Avwg welqwU wmcvnx gCb, Avi 

wc †iRv I wmcvnx KvRj‡K RvbvB| H w`b (13/02/09) mÜ¨v 7.30 

wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P 

†cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K G‡m wmcvnx gvCb, wmcvnx 

i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m 

bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, 

wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F 

Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m BDR- Gi my‡e`v‡ii †Q‡j 

e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv 

¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq 

Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi 

evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i 

DAD nvwee Ges DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv 

Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ 

Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g 

e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex mg~n Gg wc 

mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi 

nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri 

gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e 

bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi 

welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z 

e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j 

Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb 

†h, Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v 
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†be| G K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD 

nvwee Ges DAD Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL 

Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j 

†hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi Rb¨ ¯îvó«gš¿xi 

wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q DAD 

nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 

15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee mv‡n‡ei Mvox‡Z 

K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« 

gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 

e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi 

wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi 

wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi 

wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi 

wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx 

mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi wQj| Avgiv wM‡q 

¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi n‡Z bv¤¦vi wb‡q 

gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb GKRb gš¿xi 

evox‡Z cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| 

c‡ii w`b Avwg, gCb, †iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi 

miKvix evmvq hvB †`Lv Kivi Rb¨| gš¿xi evmvi †MB‡Ui wWDwUiZ 

cywjk Rvbvq †h gš¿x g‡nv`q AvR Kv‡iv mv‡_ †`Lv Ki‡eb bv| Zvici 

Avgiv mevB wcjLvbvq P‡j Avwm| 

 
c‡ii w`b 16/02/09 ZvwiL ivZ 08.00 Uvi w`‡K Avwg, DAD nvwee, 

DAD Rwjj, wmcvnx †iRvDj, KvRj, AvBqye, gCb ¯̂ivó«gš¿xi evmvq 

hvB| †eBjx †iv‡Wi evmvq, wM‡q †`wL wZwb †jvKRb‡`i mv‡_ K_v 
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ej‡Qb| ¯̂ivó«gš¿x Avgv‡`i‡K em‡Z e‡jb| cÖvq AvavN›Uv ci gš¿x 

Amy ’̄ n‡q c‡ob| Zvici evmvi Dci Zjvq P‡j hvb| Avgiv wKQy¶b 

A‡c¶v K‡i wcjLvbvq P‡j Avwm| c‡ii w`b ivZ 08.00 Uvi w`‡K 

Avwg, gCb, †iRvDj, AvBqye ¯̂ivó«gš¿xi miKvix evmvq wM‡q Rvb‡Z 

cvwi gš¿x ivRviev‡M GK Amy ’̄ cywjk Awdmvi‡K †`L‡Z wMqv‡Qb| 

Avgiv P‡j Avwm| Gic‡ii w`b I Avgiv KqRbB gš¿xi evmvq hvB| 

gš¿x cvewj‡Ki mv‡_ K_v ej‡Z ej‡Z Dc‡i †i÷ wb‡Z hvb| Gici 

wZwb G‡m wf AvB wc iƒ‡g Xy‡Kb| Avgiv ZLb gš¿xi APS †gvkviid 

†nv‡m‡bi mv‡_ K_v ewj| Zv‡K Avgv‡`i `vex `vIqv m¤¦wjZ 55wU `vex 

m‡gZ GKwU `vexbvgv w`‡q Avwm| gš¿x‡K †`Lv‡bvi Rb¨ w`‡q Avwm| 

Gici Avgiv wcjLvbvq P‡j Avwm| 

 
23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb 

†`B| Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi 

Avcwb AvMvgxKvj wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ 

wK wbqv Avm‡ebÕÕ| gš¿x e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ 

gvbbxq cÖavbgš¿x _vK‡eb| Avwg gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h 

KvMRwU APS †gvkviid mv‡ne‡K w`‡q GmwQjvg Zv c‡o‡Qb wK bv 

Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| gš¿xi mv‡_ †gvevB‡j 

K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 e¨vUvwjqb) 

Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 

e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 

e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 

Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU 
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evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| 

gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 

MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 

30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg 

(24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb 

wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 

†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq 

AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 

e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU K‡i 

Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, 

Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i 

ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— 

Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I 

PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq 

Kie| wgwUs n‡Z Avwg evmvq wdwi Ges iv‡Z evmvq _vwK| 

 

Acv‡ikb WvjfvZ Kg©m~Px‡Z Avwg 2006 mvj n‡Z 14 gvm KvR Kwi| 

cÖwZw`b 133 UvKv Avevi e‡jb 106 UvKv wnmv‡e 40,000/- UvKvi †ekx 

nevi K_v| wKš‘ Avgv‡K †`qv nq 9999 UvKv| c‡i Avgvi n‡Z Avi 

GKUv we‡j e−vsK wmM‡bPvi Kwi‡q †bq| wKš‘ Avi UvKv †`q bvB| 

Avgv‡`i me RIqvb hviv Kg©m~Px‡Z KvR K‡i‡Q- Zv‡`i mevi mv‡_ G 

ai‡bi e¨envi Kiv nq| G wb‡q Avgv‡`i XvKv †m±‡ii RIqvb‡`i gv‡S 

Am‡š—vl I D‡ËRbv weivR KiwQj| Avgv‡`i‡K 50 †KwRi e¯—vi Pvj 

†`Iqv n‡Zv| ej‡Zv †h cvewjK‡K Kg †`Iqv hv‡e bv| wKš‘ e¯—vi 

IRb mn cÖwZ 50 †KwRi e¯—vq 500 MÖv‡gi g‡Zv Pvj Kg n‡Zv| 
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cÖwZw`b 50/60 e¯—v Pvj wewµ n‡Zv, M‡o| GRb¨ cvewjK‡K Avgiv 

Pvj gv‡c wKQyUv Kg w`Zvg, 20 MÖvg 25 MÖvg K‡i| Avevi Kg w`‡Z wM‡q 

kvw¯— wnmv‡e Avgv‡`i A‡bK RIqvb Kviv`Û †fvM K‡i‡Q| Avevi 

A‡b‡K i¨vsK wifvikb mn Kviv`Û †fvM K‡i‡Q| mqvweb ev cvgI‡qj 

†Z‡ji 202 wjUv‡ii e¨v‡ij mieivn K‡i 204 wjUv‡ii `vg Rgv w`‡Z 

n‡Zv| Avgiv ZvB cvewjK‡K gv‡c Kg w`Zvg| bv †`Iqv Qvov Dcvq wQj 

bv| Gme Kvi‡b wewWAvi RIqvb‡`i A‡bK †¶vf wQj| Avwg 

25/02/09 Bs ZvwiL Abygvb 6.30 wgwb‡Ui mgq 44 ivB‡djm 

e¨vUvwjq‡bi gv‡V wM‡q `iev‡ii D‡Ï‡k¨ dwjb nB| Avgvi mv‡_ ÔBÕ 

‡Kv¤úvbxi 10/12 dwjb nq| Avwg wmcvnx iwdK‡K ewj †h †Zvgvi 

`iev‡i †h‡Z n‡e bv| gvP© K‡i `iev‡ii w`‡K hvevi mgq Avwg cÖmve 

Kivi bvg K‡i jvBb n‡Z †ei n‡q hvB| Avwg ZLb a~wcKvbvi iv¯—v 

w`‡q Avevi gv‡V Avwm| G mgq 44 e¨vUvwjq‡bi wmcvnx †g‡n`x‡K 

†dwUM †W«‡m †`‡L †Kv_vq hv‡”Q ‡m- wRÁvmv Ki‡j †m Rvbvq †h, 

AvB.Gb.wUi IqvwK©s- G hv‡”Q| Avwg Zv‡K `ievi n‡j  Avm‡Z ewj| 

GKUy ci wmcvnx gCb, i“‡ej, kvnv`Z, mv¾v` mn 18/20 Rb BDR 

RIqvb gv‡V Av‡m| cÖ‡Z¨‡Ki Mv‡q `iev‡i hvevi BDwbdg© civ wQj| 

Avgiv AviI wKQy¶b A‡c¶v Kwi| Avi †Kn Avm‡Q bv ‡`‡L Avwg ewj 

†h GZ Kg †jvK wb‡q `ievi nj G¨vUvK Kiv hv‡e bv| Avwg `iev‡i 

hvevi Rb¨ ewj| ZLb Avgiv mevB `ievi n‡ji w`‡K iIbv ‡`B| 7.30 

Uvi w`‡K myjZvb MÖvD‡Û †cŠuwQ| †`wL 44 e¨vUvwjq‡bi wmcvnx nvwee Ges 

wmcvnx AvjZvd gv‡V Mí KiZv‡Q| wmcvnx nvwee P‡j Avmvi Kvib 

Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| KvR n‡e bv ZvB P‡j Gjvg| 

wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| Av‡iv e‡j †h, `ievi 

n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j Avgv‡`i‡K Rvbvb| 

Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m Avwm| †gm 
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n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi wmcvnx i“‡ej, 

wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici wmcvnx AvjZvd 

Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM K‡i| GK 

MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv evi“` 

wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx 

gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi 

‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb fv½v MÖ“‡c 

wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 e¨vUvwjqb) 

mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ G‡m †hvM 

†`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j g¨vMwRb n‡Z 

¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj 

wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq| Avgvi `j 

‡m›U«vj ‡KvqvU©vi Mv‡W© hvB| †cQb w`K †_‡K Avgiv †KvqvU©vi Mv‡W© 

cÖ‡ek Kwi| †`wL †KvqvU©vi Mv‡W©i mvg‡b Ges †cQ‡b ỳÕRb wmcvnx A ¿̄ 

mn wWDwU Ki‡Q Ges ‡gRi wiqvR m¨vi Awdmvm© i“‡gi `iRv‡Z ùvwo‡q 

Av‡Q| Avwg, mv¾v` I i“‡ej †gRi m¨vi‡K a‡i †dwj Ges ‡kvwq‡q 

†d‡j †PvL, nvZ, cv †eu‡a †dwj| mv¾v` m¨v‡ii †gvevBj c‡KU ‡_‡K 

wb‡q †bq| m¨vi e‡jb, Avgv‡K gvwim bv; Avgv‡K †Q‡o †`| i“‡ej 

m¨vi‡K †Kv‡Zi Pvwei K_v wRÁvmv Ki‡j m¨vi Szjv‡bv _vKv Pvwe †`wL‡q 

†`q| mv¾v` Avi i“‡ej i“g n‡Z ‡ei n‡q hvq| m¨vi‡K Zvici Avwg 

i“‡g AvUwK‡q `iRvq Zvjv jvwM‡q †`B| Avgv‡`i mv‡_ GKRb 

†KvqvU©vi Mv‡W©i wWDwU‡Z _v‡K| Zvi nv‡Z ivB‡dj wQj wKš‘ ¸wj bv 

_vKvq wWDwUiZ wmcvnx‡K g¨vMwRb n‡Z ¸wj Avb‡Z cvVvB| †m ¸wj 

wb‡q Av‡m| wmcvnxwU 13 e¨vUvwjq‡bi| †mI Avgv‡`i mv‡_ †hvM †`q| 

Gi g‡a¨ gCb, GKivg, mv‡_ Av‡iv BDR A ¿̄ †KvZ n‡Z wb‡q `iev‡ii 

w`‡K hvq| Avwg †KvqvU©vi Mv‡W©i wcQb w`K w`‡q 24 ivB‡dj 
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e¨vUvwjq‡bi mvg‡b w`‡q †ei n‡q hvB| Avwg `iev‡ii w`‡K †h‡Z _vwK| 

Abygvb 9.30 Uv mgq n‡e| Ggb mgq †`wL BDR m`m¨iv mevB 

†`ŠovBqv †KvqvU©vi Mv‡W©i w`‡K Avm‡Q| `ievi n‡ji cwð‡g ¯‹y‡ji 

mvg‡b GKwU wkï Mv‡Qi wbK‡U GKRb BDR †K nv‡Z ey‡jU cÖ“d 

R¨v‡KU Ges †nj‡gU cwiwnZ Ae ’̄vq †`L‡Z cvB| cÖPÛ ¸wj n‡”Q| 

Avwg R¨v‡KU Ges †nj‡gU Avgv‡K w`‡Z ewj| †m R¨v‡KU Ges †nj‡gU 

Ly‡j w`‡j Avwg cwiavb Kwi Ges Zvi wbKU n‡Z ivB‡dj †bB| wVK Ggb 

mgq DËi w`K n‡Z BDR- Gi GKwU wcK-Avc Avm‡Z †`wL| wcK Avc 

†_‡K gvB‡K mevB‡K A ¿̄ wb‡Z e‡j| Avwg Mvox _vgvB| wcK AvcwU nvZ 

Zy‡j _vgvB| wcK Avc †_‡K Avwg g¨vMv‡dvb †bB| †`wL Wvb cv‡ki 

myBwgs cy‡ji (DËi-c~e© w`K) w`K n‡Z gy‡Lvk cov A ¿̄avix †jvKRb 

Avm‡Q| Pvwiw`K n‡Z A ¿̄avix BDR `ievi n‡ji w`‡K Avm‡Z _v‡K| 

Ges mvg‡b dvqvi n‡Z _v‡K| Avwg g¨vMv‡dvb wb‡q `ievi n‡ji wfZ‡i 

cÖ‡ek Kwi| `ievi n‡ji wfZ‡i me †Pqvi †Uwej DjU cvjU Kiv| 

†÷‡Ri mvg‡bi c ©̀vi bovPov †`L‡Z eyS‡Z cvwi †mLv‡b Awdmviiv 

jywK‡q Av‡Q| Avwg g¨vMv‡dv‡b ewj, ÔÔm¨vi, Avcbviv †ei n‡q Av‡mb, 

Avcbv‡`i‡K wbivc` RvqMvq wbqv hv‡evÕÕ| ZLb †m›U«vj Gm. Gg Ges 

Avi.wc †RwmI †ei n‡q Av‡m| Zvici wZbRb gwnjv Wv³vi †gRi 

i“Lmvbv, †jt K‡b©j Bqvmgxb Ges †gRi Rvnvbvi Avevi e‡jb †jt 

K‡b©j Rvnvbviv mn 5/6 Avwg© Awdmvi Ges 40 e¨vUvwjq‡bi †gRi ‡ei 

n‡q Av‡mb| Avwg †`wL GKRb A ¿̄avix gy‡Lvk civ BDR RIqvb ¸wj 

Ki‡Z Pvq| Avwg wb‡la Kwi| Avwg Zvici wZbRb gwnjv Wv³vi‡K 

cwðg cv‡k¦©i †MBU w`qv †ei K‡i †`B| wVK ZLbB `ievi n‡ji evwni 

evwni n‡Z GKwU ¸wj G‡m GKRb Avwg© Awdmv‡ii gv_vq jvM‡j wZwb 

gvwU‡Z c‡o hvb| Avwg Avevi `ievi n‡ji †÷‡Ri mvg‡b G‡m 

g¨vMv‡dv‡b Awdmvi‡`i †ei n‡q Avmvi Rb¨ WvwK| ZLb †m±i Gm.Gg 
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my‡e`vi †gRi †ei n‡q Av‡m| Zvi †cQ‡b wW wR, wWwWwR m¨Ai, K‡b©j 

Awbm mn 7/8 Rb Awdmvi †ei n‡q Av‡m| Avwg g¨vMv‡dv‡b ewj, ÔÔ‡Mv 

Iqvb evB IqvbÕÕ| †mbviv ZLb `ievi n‡ji wfZ‡ii DËi cvk w`qv 

cwðg †MU w`qv †ei nevi Rb¨ hvq| wW wR m¨vi jvB‡bi Av‡M P‡j 

Av‡mb| wW wR m¨vi mn 6/7 Rb Awdmvi cwðg †MBU w`qv †ei n‡ZB 

†dvqvivi w`K †_‡K GKwU eªvk Kiv nq| wWwR m¨vi mn 4/5 Rb `iev‡ii 

evwn‡i Ges AviI 3/4  Rb `iev‡ii †fZ‡i c‡o hvq| ZLb GKUv ¸wj 

Avgvi evg nv‡Z Av‡iKUv ¸wj Avgvi cvQvq jv‡M| Avwg ZLb DËi- 

cwðg `iRv w`‡q †ei nB MovBqv MovBqv| BwZg‡a¨ 12/13 Awdmvi 

gviv †M‡Q| Avwg ZLb †`wL `ievi n‡ji DËi cwðg cÖv‡š— G¤¦y‡j‡›m 

GKRb AvnZ ˆmwbK‡K DVv‡”Q| Avwg †Rv‡i WvK w`‡q G¤¦y‡j›m _vgvB| 

Zvici Avgv‡K nvmcvZv‡j wb‡q Avmv nq| Avgv‡K †mjvB †`qv nq| 

e¨v‡ÛR K‡i m¨vjvBb †`qv nq| Abygvb 11.30 Gi w`‡K Avwg 44 

e¨vUvwjq‡bi iwdK‡K †dvb Kwi| bv¯—v I PvR©vi †`Iqvi Rb¨| iwdK 

bv¯—v I PvR©vi wb‡q 20 wgwb‡Ui g‡a¨ Av‡m| †ejv Abygvb 02.30 G 

Avwg nvmcvZv‡j ïb‡Z cvB †h 4 bs †MB‡U we. wW. Avi Gi mv‡_ 

Av‡jvPbv Ki‡Z Ges we‡ ª̀vn eÜ Kivi Rb¨ miKv‡ii cÖwZwbwa Avm‡Q| 

Avwg nvmcvZvj †RwmI †K ewj †h, Avwg 4 bs ‡MB‡U miKv‡ii 

cÖwZwbwai mv‡_ K_v eje| †RwmI Avgvi Rb¨ GKUv G¤¦y‡j›m †`q| 

nvmcvZv‡j Avwg gCb‡K †`L‡Z cvB| Zvi gv_vq e¨v‡ÛR Ges nv‡Z ¸wj 

jvM‡Q| Avwg G¤¦y‡j›m wb‡q iIbv †`B| wmcvnx iwdK‡K †dvb K‡i 

DAD bvwQ‡ii Ae ’̄vb †R‡b Avwg wb‡R G¤¦y‡j›m wb‡q 4_© †kªYxi 

†KvqvU©vi n‡Z DAD bvwQi‡K wb‡q 4 bs †MB‡U hvB| †mLv‡b wM‡q 

DAD ‡ZŠwn`, DAD iwng, DAD Rwjj, DAD nvwee A‡c¶v 

Ki‡Z cvB| Av‡iv 08 Rb we wW Avi mn †gvU 14 Rb cÖavbgš¿xi mv‡_ 

Av‡jvPbvi Rb¨ Gg wc wgR©v Avmg, GKRb gwnjv Gg wc, Gg wc 
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Rvnv½xi Kwiee bvbK mn hgybvi w`‡K iIbv †`B| cÖavbgš¿xi evmvq 

Avgv‡`i †PK K‡i XyKv‡bv nq| Avgiv Av‡jvPbvi c~‡e© kZ© †`B †h, 

Av‡jvPbvq †mbv Awdmvi‡`i‡K †ei K‡i ‡`b| cÖavbgš¿x †mbv Awdmviiv 

_vK‡Z cvi‡ebv| cÖavbgš¿x Avgv‡`i mgm¨v I `vex `vIqv mg~n Rvb‡Z 

Pvb| Avgv‡`i GKRb m`m¨ `vex `vIqv ¸‡jv Rvbvq Ges AviI Rvbvq 

†h cÖ_‡g mvavib ¶gv †NvlYv Ki‡Z n‡e Ges ch©vqµ‡g `vex `vIqv 

¸‡jv c~ib Ki‡Z n‡e| ZLb cÖavbgš¿x Avgv‡`i‡K kZ© †`b †h, mevB‡K 

cywj‡ki wbKU A ¿̄ Rgv w`‡Z n‡e, Avgv‡`i‡K e¨viv‡K wd‡i ‡h‡Z n‡e, 

Ges mKj wRw¤§‡`i‡K gyw³ w`‡Z n‡e| cÖavbgš¿x Avgv‡`i gv‡S wmwbqi 

†K Zv Rvb‡Z PvB‡j DAD ‡ZŠwn` ùvwo‡q hvb| cÖavbgš¿x Avgv‡`i‡K 

DAD ‡ZŠwn‡`i ‡bZ„‡Z¡ KvR Kivi Rb¨ e‡jb| wgwUs †k‡l Avgiv 

wcjLvbvq P‡j Avwm| DAD ‡ZŠwn` wcjLvbvq G‡m cÖavbgš¿xi mv‡_ 

Av‡jvPbvi welq mevB‡K Rvbvq Ges A ¿̄ Rgv †`Iqvi Rb¨ wb‡ ©̀k †`q| 

Avwg evmvq P‡j Avwm| Avgvi evmvq wM‡q †`wL 44 e¨vUvwjq‡bi wmcvnx 

Beªvnxg, 24 e¨vUvwjq‡bi wmcvnx gwbi mv‡_ Avi 01 Rb Avgvi evmvq 

wUwf †`LZv‡Q| c‡ii w`b 26/02/09 mKvj †ejv Avgvi ¿̄x I †g‡q‡K 

†WBix dv‡g©i cv‡ki †`Iqvj UcKvBq¨v wcjLvbvi evwn‡i †ei K‡i †`B| 

Zvici evmvq Avwm| 10.00 c¨v‡iW MÖvD‡Û hvB| 100/150 BDR 

nvwRi nq| Avwg ZLb Rvb‡Z cvwi DAD †ZŠwn`‡K fvicÖvß wWwR 

wnmv‡e wb‡qvM †`qv n‡q‡Q| Abygvb 11.30 Gi w`‡K DAD †ZŠwn` RP 

K‡›U«vj i“‡gi †`vZjvq D‡V BDR m`m¨‡`i D‡Ïk¨ K‡i e‡jb †h, 

Zv‡K wewWAvi Gi fvicÖvß wW wR wnmv‡e wb‡qvM †`qv n‡q‡Q| Ges 

Avgv‡`i mevB‡K A ¿̄ Rgv w`‡Z e‡jb| ZLb mveB A ¿̄ †KvqvU©vi Mv‡W© 

wbqv Rgv †`q| Avwg Zvici evmvq hvB| mÜ¨vi w`‡K †`Iqvj UcKvBqv 

Avwg nvRvixevM hvB| iv‡Z GKwU Pvgovi KviLvbvq _vwK| 27/02/09 

ZvwiL mKv‡j Avevi Iqvj UcKvBqv evmvq Avwm| weKvj 4 Uvi w`‡K 
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†mbvevwnbx Zj−vmx Kv‡j Avgv‡K wewWAvi nvmcvZv‡j wbqv hvq| †mLvb 

n‡Z nwj d¨vwgwj nvmcvZv‡j Avgv‡K ivZ 9.00 Uvi w`‡K fwZ© Kiv‡bv 

nq| 7 gvP© Avevi e‡j mwVK ZvwiL g‡b bvB- Avgv‡K i¨ve wRÁvmvev‡`i 

Rb¨ wbqv hvq| c‡i wcjLvbv n‡Z Avgv‡K †MÖdZvi K‡i|’ 

The confessional statement of co-accused of DAD 

Tauhid (C.S.N.1) appears as under- 

‘................................................................................. 

cÖavbgš¿xi mv‡_ mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, wWGwW Rwjj, 

wWGwW nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, wmcvnx gwbi mn Av‡iv 

K‡qKRb wQj| Avgiv 4.30 Uvi w`‡K cÖavbgš¿xi mv‡_ Av‡jvPbv ïi“ Kwi| 

Av‡jvPbvi ïi“‡Z wmcvnx †mwjg I bv‡qK iwdK e‡j †h, †bŠ, wegvb I 

†mbvevwnbxi †Kvb Awdmvi _vK‡j K_v n‡e bv| ZLb cÖvavbgš¿xi Bkvivq †cvlvK 

cwiwnZ Awdmviiv P‡j hvq| Zvici wmcvnx †mwjg I bv‡qK iwdK cÖavbgš¿xi 

mv‡_ e‡j Ges Zv‡`i `vex DÌvcb K‡i e‡j|............’ 

The confessional statement of co-accused of DAD Nasir 

Uddin Khan (C.S. No.2) appears as under- 

“Avwg 44 ivB‡dj e¨vUvwjq‡b DAD wnmv‡e AvwQ| 24/02/09 Bs 

ZvwiL weKvj 4.00-Gi w`‡K wmcvnx †mwjg Avgv‡K Rvbvq BDR †`i `vex 

`vIqv wb‡q H w`b ivZ 8.00 Uvi w`‡K ivB‡dj&m µxov ‡ev‡W©i gv‡V wgwUs n‡e| 

DAD †ZŠwn`, DAD nvwee, DAD Rwjj, DAD iwng mn AviI A‡b‡K 

_vK‡e| .......................Avwg `vievi ‡_‡K ‡ei n‡q `ievi n‡ji Dfq w`‡K 
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†iwR‡g›Uvj d¨vwgwj †KvqvU©v‡i hvB| wMqv GK eveywP©i evmvq DwV| Avgvi mv‡_ 

wmcvnx iwdK wQj| GLv‡b Avmvi ci `ievi n‡ji w`K n‡Z cÖPyi †Mvjv¸wji kã 

Ges wPrKvi ïwb| GB evmvq 3 Uv evRvi 7/8 wgwbU AvM ch©š— _vwK| Gici 

wmcvnx †mwjg G¨v¤¦y‡j›m wb‡q Av‡m| G¨v¤¦y‡j‡›mi †cQ‡b 4 Rb mk ¿̄ BDR 

wQj| G¨v¤¦y‡j‡›m K‡i 4 bs †MB‡U DAD †ZŠwn`, DAD nvwee, DAD Rwjj 

Ges DAD iwng mn Ab¨vb¨ c`exi 8 Rb BDR wQj| 4 bs †MB‡Ui evwn‡i 

mv`v cZvKv wbqv MP Zvcm, MP bvbK, GKRb gwnjv MP mn msm‡`i ûBc 

Dcw ’̄Z wQj| DAD †ZŠwn` MP mv‡_ K_v e‡j| MP Zvcm NUbvi wel‡q 

Avjvc-myivnv Kivi Rb¨ gvbbxq cÖavbgš¿xi Awd‡m Av‡jvPbv n‡e| ZLb Avgiv 

mevB 5 DAD 9 Rb wmcvnx mn †gvU 14 Rb BDR 4 MP Gi Mvox‡Z fvM 

fvM K‡i D‡V cÖavbgš¿xi evmfeb hgybv‡Z hvB| 

Abygvb 15.30 Gi w`‡K cÖavbgš¿xi evmfe‡bi mfvK‡¶ ewm| 

Avgv‡`i mv‡_ MP Zvcm, MP bvbK, GKRb gwnjv MP, ûBc wgR©v AvRg, 

¯̂ivó«gš¿x Ges wZb evwnbxi cÖavb wQ‡jb| 10/15 wgwbU ci cÖavbgš¿x Av‡mb| 

mfv ïi“ nevi c~‡e© wmcvnx †mwjg (44 ivB‡dj e¨vt) mfvq Avwg© Awdmvi 

_vK‡j †Kvb Av‡jvPbv n‡e bv e‡j Rvbvb| ZLb cÖavbgš¿xi K_vq wZb evwnbxi 

cÖavb mfvK¶ n‡Z †ei n‡q hvb| wmcvnx †mwjg BDR †`i `vex `vIqv mg~n 

gvbbxq cÖavbgš¿xi Kv‡Q †ck K‡ib|...............” 
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The confessional statement of co-accused Sepoy Ziaul 

Haque (C.S. No.27) appears as under-  

“.................. Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J 

¢pf¡q£ q¡¢hh 5 ew ®N−Vl h¡C−l B¢pz q¡¢hh Bj¡−L 1¢V h¡¢s−a ¢e−u k¡uz 

pñha I h¡s¢−a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ®k−u ®c¢M ®pM¡−e ¢pf¡q£ 

®p¢mj, ¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A−Qe¡ 

10/15 Se °p¢eLz I h¡p¡ Lb¡ qu BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l 

q−m A¢gp¡l−cl l¢n ¢c−u ®h−d A−Ù»l j¤−M ¢S¢Çj L−l e§l ®j¡q¡Çjc f¡h¢mL ú¥−m 

¢e−u k¡hz A¢gp¡l−cl ¢S¢Çj Ll¡ q−h Bj¡−cl c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz 

Bjl¡ ph¡C q¡−a q¡a ®l−M nfb ¢e−u m¡C−e Q−m B¢pz 

 ...................” 

The confessional statement of co-accused Lance Naik 

Md. Ekramul Islam (C.S. No.35) appears as under- 

“................................................................................. 

25/02/09 Bs Zvwi‡Li 6/7 w`b Av‡M j¨v›m bv‡qK Zv‡iK, wmcvnx 

†mwjg, 13 ivB‡dj e¨vUvwjq‡bi gCb mn AviI A‡b‡K BDR Gi 5 bs 

†MB‡Ui evwn‡i AemicÖvß my‡e`vi †gRi ‡Zvive Avjxi evmvq GKwU 

wgwUs nq| ......... weKvj 5.30 wgwb‡Ui w`‡K †mwjg Avgv‡K †gvevBj 

K‡i mÜ¨v 7.00 Uvi w`‡K 5 bs †MB‡Ui evwn‡i wgwUs G Avm‡Z e‡j| 

7.15/7.30 Gi w`‡K wd‡i Avwg m¨vi‡K Zvi Lvjvi evmv n‡Z Avbv 

wRwbmcÎ eySvBqv w`qv e¨viv‡K Avwm| Zvici LvIqv `vIqv c‡i 5 bs 

†MB‡Ui evwn‡i wgwUs Gi RvqMvi w`‡K †h‡Z _vK‡j GKwU wUb‡mW evoxi 
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mvg‡b wmcvnx †mwjg mn 10/12 Rb BDR †K `vov‡bv †`wL| wgwUs-G 

†h mKj wm×vš— †bqv n‡q‡Q Zv †mwjg Avgv‡K †kvbvq| †m Rvbvq †h 

AvMvgxKvj 25/02/09 ZvwiL `iev‡ii mgq †KvZ I g¨vMwRb n‡Z A ¿̄ 

jyU K‡i †mbv Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex Av`vq Kiv n‡e| Gi 

Rb¨ 25 ZvwiL mKvj 7 Uvi mgq mevB 44 ivB‡dj e¨vUvwjq‡bi mvg‡b 

Rgv‡qZ n‡e| Gici cieZx© Kg©cš’v †bIqv n‡e| †mwjg mevB‡K iwk 

PvKz wb‡q Avm‡Z e‡j| me Awdmvi‡`i wRw¤§ K‡i ivB‡dj ¯‹yj GÛ 

K‡j‡R ivLv n‡e| Zvici `vex Av`‡qi Rb¨ miKvi‡K Pvc †`Iqv 

n‡e|.......................................................”  

The confessional statement of co-accused Sepoy Md. 

Habibur Rahman (C.S.26) appears as under- 

“ ............................................................................... 

weMZ 24/02/09 Bs‡iRx  ivZ Abygvb  10.00  Uvi mgq  wmcvnx  

wgRv‡bi  (Avgvi 44  ivB‡dj  e¨vUvwjq‡bi)  mv‡_  Avgvi †`Lv nq| 

wgRvb e‡j †h,  P‡jb cvb †L‡q  Avwm| ZLb  Avwg  Avi  wgRvb  5 

b¤¦i †MU w`‡q †ei  nB|  cvb †L‡q  nvuU‡Z  nuvU‡Z   `w¶b w`‡K  

Abygvb  400/500 MR ỳ‡i hvB| †divi  c‡_  5  b¤¦i †MB‡Ui  Abygvb  

100 MR `w¶b  w`‡K GKwU   evwoi  cv‡k  iv¯—vi  Dci ỳRb 

‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K †`‡L  Avwg  Avi  wgRvi †KŠZynjx 

n‡q  evmvi  mvg‡b  ùvovB| evmvi wfZi DwK w`‡q  K‡qKRb we,wW,Avi  

‰mwbK †`L‡Z cvB| ZLb Kv‡i›U wQj bv| Zviv †gvgevwZ R¡vwj‡q  

e‡mwQj| Avgiv †`wL‡q  Zviv G kc_  wb‡”Q| Zviv  kc_  KiwQj †h, 
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Awdmvi‡`i  wRw¤§  Kiv n‡e,aiv co‡j †KD  KviI  K_v  ej‡ev bv| H 

‰mwbK‡`i g‡a¨  Avwg  wmcvnx gvBb, wmcvnx †mwjg, wmcvnx KvRj, 

wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z 

cvwi|...........................................   

 `ievi n‡ji  wfZ‡i  wmcvnx †mwjg Gi nv‡Z  n¨vÛ  gvBK wQj| †m 

gvBK  w`‡q mKj  Awdmvi‡K c ©̀vi  Avovj  n‡Z †ei n‡q  Avm‡Z  

ejwQj| †mwj‡gi mv‡_  AviI  5/6 Rb  A ¿̄ avix wQj|  Avwg I  gywnZ 

ZLb  `ievi n‡ji  `w¶b cwðg cv‡k hvB| G mgq my‡e`vi  eveyj‡K  

`w¶b †MU w`‡q †ei n‡q †RwmI †g‡mi w`‡K †h‡Z  ‡`wL|  Zvici  5/6 

Rb  A ¿̄  avix mn †mwjg‡K  Awdmvi‡`i jvBb K‡i cwðg †M‡Ui w`‡K 

wb‡q †h‡Z †`wL|  ............................... c‡i †mwjg Avevi  gvB‡K 

`ievi n‡j  _vKv  Awdmvi‡`i jvBb  a‡i †ei n‡Z e‡j| wW,wR K‡Y©j  Avwbm 

m¨vi mn  5/6 Rb  Awdmvi cwðg cv‡ki  KuvP fvsMv `iRv  w`‡q jvBb a‡i 

†ei nIqvi mgq  wWwRmn  2/3 Rb†ei n‡q  Avm‡j wmcvnx gywnZ  eªvk dvqvi 

K‡i| ZLb wW,wR mn  wZbRb  Awdmvi gvwU‡Z jywU‡q c‡o|  Zvi g‡a¨  

K‡Y©j  Avwbm m¨viI  wQj | ZLb †mwj‡gi  mv‡_  _vKv‡  Ab¨vb¨ ‰mwbKivI  

eªvk  dvqvi ïi“  K‡i| ZLb  `ievi n‡ji wfZ‡i I  ¸wji kã  ïwb|” 

The confessional statement of co-accused Sepoy Md. 

Ibrahim (C.S.No.68) runs as under- 
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............................................................................................ 

cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, wmcvnx nvwee, wmcvnx AvjZvd, 

wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR wWwR m¨v‡ii evs‡jv‡Z 

hvB| bx‡P †b‡g †`wL g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 

2/3 Rb ¸wj K‡i| ......................................” 

The confessional statement of co-accused Sepoy Rafiqul 

Islam (C.S. No. 19) appears as under- 

“.................................AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg 

m`i †g‡mi w`‡K Avm‡Z _v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L 

m`i †g‡m Avm‡Z e‡j| ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i 

†g‡m hvB| Gici wmcvnx †iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx 

AvjZvd, wmcvnx gBb mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb 

n‡e| Gici wmcvnx †mwjg Ges wmcvnx †iRvDj e‡j AvR `iev‡i me 

Avwg© Awdmvi Dcw ’̄Z _vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex 

`vIqv Av`vq Kiv hv‡e| Zvici †mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv 

MÖ“‡c fvM K‡i Ges e‡j GK MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c 

g¨vMvwR‡b hv‡e Ges A ¿̄ I †Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx 

†mwj‡gi mv‡_ wmcvnx KvRj, wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 

Rb †Kv‡Z hvq A ¿̄ Avbvi Rb¨| 
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`ievi n‡ji cwðg cv‡k¦© wkgy Mv‡Qi wb‡P ùvovB| ILv‡b Av‡M †_‡K 

†mwjg ùvov‡bv wQj| †Mvj cvwbi PZ¡‡ii cvk †_‡K wmcvnx KvRj I 

wmcvnx †iRvDj `ievi n‡ji w`‡K ¸wj KiZv‡Q| †mwjg Avgv‡K e‡j 

wW. G. wW bvwmi m¨vi KB? Avwg ewj Rvwb bv| ZLb †mwjg e‡j, Pj 

wfZ‡i wMqv †`wL| Avwg ewj, hvebv| ZLb †mwjg Avgv‡K e‡j, bv Pj| 

Zvici Avwg Avi †mwjg `ievi n‡ji wfZ‡i XywK| 

`iev‡ii gvSvgvwS ùvwo‡q wmcvnx †mwjg n¨vÛgvBK w`‡q †h mg¯— 

Awdmvi †÷‡Ri †cQ‡b c ©̀vi Avov‡j, ivbœvN‡i, Uq‡j‡U jywK‡q Av‡Q- 

Zv‡`i‡K †ei n‡q Avm‡Z e‡j| ZLb `ievi n‡j wmcvnx †iRvDj, 

wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gCb Xy‡K| Zv‡`i mevi nv‡Z 

A ¿̄ wQj| †mwjg K‡qK evi gvB‡K ejvi ci ‡Kn †ei nq bvB| ZLb 

†mwjg MvwjMvjvR K‡i Awdmvi‡`i‡K †ei n‡q Avm‡Z  e‡j| e‡j, 

ÔÔevb‡Pv‡Ziv, gv`vi †Pv‡`iv †eiv n‡q Avq, bv nq ¸wj KieÕÕ| Gici 

ỳB GKRb ỳB GKRb K‡i †ei n‡q Av‡m| Avwg ZLb `ievi n‡ji 

gvSvgvwS‡Z Avwm| Gici G‡K G‡K c ©̀vi Avovj, ivbœvNi Ges Uq‡jU 

n‡Z 8/10 Rb Awdmvi †ei n‡q Av‡m| wW wR m¨vi c ©̀vi Avovj †_‡K 

†ei n‡Z †`wL| Awdmviiv †ei nevi ci wmcvnx †mwjg gvB‡K e‡j, 

GZw`b †Zviv Avgv‡`i wm‡½j jvB‡b dj Bb KivBQm GLb †Zviv mevB 

wm‡½j jvB‡b dj Bb n| Awdmviiv jvBb a‡i ùvovq, ZLb mevi mvg‡b 

wQj wW wR| 
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Awdmviiv †MB‡Ui gy‡L †cuvQ‡j †MB‡Ui KvQ †_‡K wmcvnx gywnZ me© 

cÖ_g ¸wj K‡i| mv‡_ mv‡_ wW wR m¨vi c‡o hvq|...................” 

The confessional statement of co-accused Md. Obaidul 

Islam (C.S. No.48) appears as under- 

“............................AZtci Avgiv DG g‡nv`‡qi evmvi w`‡K hvB| 

wM‡q †`wL †mLv‡b wmcvnx nvwee I wmcvnx †mwjgmn 10/15 Rb †jvK| Avgiv 

mevB c‡i evmvi wfZi XyK‡j wmcvnx nvwee I wmcvnx †mwjg dvKv ¸wj K‡i| 

dvqv‡ii kã ï‡b DG g¨vWvg wb‡P †b‡g Avm‡j wmcvnx nvwee I wmcvnx †mwjg 

mn 3/4  Rb DG g¨vWvg‡K a‡i †d‡j| wmcvnx †mwjg Zvi Rvgv a‡i Uvbv 

†nPov Ki‡Z _v‡K Ges GK ch©v‡q Zv‡K kvwiixKfv‡e wbhv©vZb jvwÂZ K‡i 

Avgvi mvg‡b| ..........................” 

Mr. K.M. Zahid Sarwer, the learned Deputy Attorney 

General in continuation of his earlier submissions submits that 

the condemner/appellant Sepoy Selim Reza is the chief 

architect, designer of the conspiracy as well as the commander-

in-chief of the occurrence that took place in Peelkhana on 25-

26th Feb, 2009. Having had his post as clerk of 44 Battalion he 

developed his familiarity with all BDR personnel, 

acknowledged their grievances, formulated in a leaflet, 

distributed it at different corners, mobilize the conspirators, 
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visited political and media persons, met together at different 

times and at different locations, lastly agreed to do the 

actionable wrong as they met in the residence of Zakaria, near 

to BDR gate No. 5 and in the field of 44 Battalion in the early 

morning at 7 A.M. a few hours before the occurrence. The 

implementation of their demands ‘which is not illegal’ but ‘by 

illegal means’ as the condemner/appellant admitted in his 

confessional  statement ‘wm×vš— †bIqv nq AvMvgxKvj 25/02/2009 

ZvwiL mKvj 7 Uvi g‡a¨B mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici 

†KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§  Kiv n‡e| ........... kc_ Kwi †h, 

†h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|’ Besides the above 

confessional statement of the condemner/appellant prosecution 

provides the evidence of P.W. 61, 103, 343 and 345 in support 

of the complicity of the condemner/appellant to conspiracy 

behind the occurrence. P.W. 61 saw the condemner/appellant 

along with co-conspirators at 9 P.M. on the  night following the 

day 24.02.2009 coming towards gate No. 5 from the residence 

of Zakaria where they met together and took oath to implement 

their demands at any cost as the condemner/appellant admits in 

his confessional statement. His above statement finds 
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corroboration by P.W. 103 who saw the condemner/appellant 

and other conspirators to go towards south from BDR gate No. 

5 to talk over their demands. P.W. 343, the Journalist of ATN 

Bangla deposed that the condemner/appellant talked with him 

on 06.02.2009 over mobile the problem of BDR personnel and 

later on met him on 15.02.2009 and showed him some leaflets, 

counterfeit notes and urged him to make a report over the 

problems in BDR and lastly rang him on 23.02.2009 to make 

report prior to 24.02.2009. P.W. 345 also deposed that the 

condemner/appellant and other conspirators visited him on 

13.02.2009 and raised their demands before him. All those 

activities of the condemner/appellant substantiates his 

complicity in hatching up conspiracy to the occurrence.  

P.Ws. 33 and 453 both were on duty at central quarter 

guard and they saw him to plunder away arms from armoury 

along with other conspirators. P.Ws. 4, 8, 9, 17, 25, 52, 72, 73 

and 77 saw the condemner/appellant in Darber Hall with arms 

in unlawful assembly and to make command to the army 

officers to come out and ‘go one by one’ to fall in and caused 

gun-shot injury to Col. Kaisar by firing and later on, burst fire 
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on D.G, BDR and other army officers. P.W. 40, the guard 

commander at the residence of D.G. saw the 

condemner/appellant to enter to enter into the residence of D.G 

with other rebellions and at his protest fired on him and caused 

gun-shot injury on the heap of his left leg. As soon as the 

condemner/appellant entered into the residence of D.G he heard 

firing. It goes without saying there happened five murders 

including the wife of D.G. P.W. 60 also saw the 

condemner/appellant in his residence with arms along with 

other rebellions. P.W. 54 also saw the condemner/appellant in 

the hospital with arms and exposing himself as one of the 

leading rebellions ‘Avwg `kR‡bi GKRb GL‡bv m¨vjvBb †`k bvB’. 

Undeniably the condemner/appellant was one of the 14 

members delegation which visited the Prime Minister at 

Jamuna. P.Ws. 3, 5, 6, 7, 110, 111, 288, 301, 313, 316, 345 and 

634 all adduced evidence as to his role to the aforesaid admitted 

fact. He dared to say as he confessed- ‘Avgiv Av‡jvPbvi c~‡e© kZ© †`B 

†h, Av‡jvPbvq †mbv Awdmvi‡`i‡K †ei K‡i †`b| cÖavbgš¿x †mbv Awdmviiv 

_vK‡Z cvi‡e bv?’ P.W. 550 identified the condemner/appellant in 

video footage.  
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Mr. K.M. Zahid Sarwar further submits that the 

confession of the condemner/appellant is inculpatory, voluntary 

and true and it bears evidentiary value. The confession of co-

accused also finds corroboration by the circumstantial as well 

as the oral evidence of the prosecution witnesses and in view of 

section 30 of Evidence Act it also bears evidentiary value.  

Mr. K.M. Zahid Sarwar lastly submits that the 

testimonies as adduced by P.Ws. together with attending facts 

and circumstances of the case and the confession of co-accused, 

in view of section 10 of Evidence Act, prosecution having 

succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the reference 

be accepted and the Cr. Appeal filed on behalf of the 

condemner/appellant be dismissed. 

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of the condemner/appellant submits that 

admittedly P.W.1, the informant is merely a formal witness. His 

testimony does not bear any evidentiary value. Similarly, the 

P.Ws. 356 and 654 are also formal witnesses, the confessional 

recording Magistrate and the investigation officer respectively. 
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He further submitted that the testimonies of 

3,5,110,111,288,301,313,316, 634 are of hearsay in nature. 

They all deposed of condemner/appellant’s participation as 

delegate member to the office of Prime Minister at Jamuna and 

concealment of the killing of army officer in Peelkhana and the 

atrocities they occured therein. Concealment of the occurrence 

of which they had no knowedge at the relevant time and hour of 

discussion with the Prime Minster does not constitute any 

offence. None of them were present at the time of discussion 

with the Prime Minister at Jamuna with delegate members on 

the date of occurrence, 25the Feb, 2009. Their evidence as to 

delegate member of the condemner/appellant is an undeniable 

fact and such participation as a delegate member with Prime 

Minister does not culminate him to any offence rather it 

justifies his good sense in resolving the situation. As it appears 

from the evidence none of the above P.Ws knew the 

condemner/appellant from earlier. P.W. 313 claims to record 

the name of the delegate members vide exhibit 279 but his 

above evidence is devoid of any substance in as much as it is 

written in a white sheet and it does not contain date and 
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signature of its seribe. It apparently appears to be created for the 

purpose of the case. P.Ws. 6 and 7 claimed to be present at gate 

No. 4 of Peelkhana and they saw the condemner/appellant to go 

to the office of Prime Minister at 4 P.M. as one of the 14 

member’s delegate, an undeniable fact. But under the facts and 

circumstances of the case having escaped from the dreadful 

situation as they depose it is absolutely unusual and beyond 

human expectation that they would appear at gate No. 4 and 

took stand thereat for merely an observer. He also submitted 

that the P.Ws 4, 8, 9, 17, 25, 33, 40, 52, 54, 60, 72, 73, 77, 103, 

and 453 although appear as eye witnesses to the effect that they 

saw the condemner/appellant with arms and make firing in 

Darber and outside Darbner but their evidence appears vague, 

unspecified and unworthy  of credit. 

He further submits that there were number of Sepoys 

named Selim Reza in BDR but none of the above witnesses 

could identify the condemner/appellant properly with his 

Battalion and regiment number and they all referred as Sepoy 

Selim. P.Ws 9, 17, 33, 73 referred as Selim Reza of 44 

Battalion, but they did not refer his regiment No. only P.W 453 
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referred his regiment No, but from his evidence it appears that 

on the day, 25th Feb, 2009 he was on duty as guard at central 

Quarter guard and all the guards on duty were made accused to 

the case and in view of the above facts he had his complicity to 

the occurrence but he has been set by the prosecution as witness 

to implicate the condemner/appellant falsely and as such his 

evidence lacks credibility. In above aspect the identification of 

the appellant is quite vague and doubtful, the benefit of which 

would go in favour of the appellant.  

Mr. Md. Sanowar Hossain also submits that P.Ws. 6, 7, 

61,103,343, 345 and 634 have adduced evidence in support of 

the charge under Section 120B of the Penal Code against the 

condemner/appellant, but their evidence also appears unreliable, 

untrustworthy and unworthy of credit. P.W. 6 deposed ‘−jSl 

n¡q¡e¡−Sl p¡−b B−m¡Qe¡ K®l S¡e−a f¡¢l 13 l¡C−gm hÉ¡V¢mu−el ¢pf¡C j¡Ce, 

44 Hl ®p¢mj ®lS¡, 24 Hl GKi¡j HC ¢mg−mV…¢m ®a~l£ ‘®l ¢fmM¡e¡u ¢halZ 

K‡iz’ His above evidence is no more but hearsay. The evidence 

of P.Ws 7 and 61 also appears as hearsay in nature. P.W 7 

deposed ’24.02.2009 a¡¢l−M duty Qm¡K¡−m 10 O¢V’¡u ®jSl n¡q 

®eJu¡−Sl p¡−b p¡r¡v quz ¢a¢e 21.02.2009 a¡¢l−Ml leaflet  pÇf−LÑ Bj¡−L 
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Ah¢qa K‡iz ¢pf¡C£ ®p¢mj ®lS¡, ¢pf¡q£ j¡Ce, mÉ¡¾p e¡−ulL HKl¡j ¢mg−mV 

R¡¢s−u Rmz’  P.W. 61 deposed ’24.02.2009 a¡¢lM l¡¢œ 9V¡u V¡VÊ¤ ®n¡ 

®b−L h¡p¡u ®gl¡l f−l 5ew ®N−V 44 hÉ¡V¡¢mu−el ®p¢mj ®lS¡|||||||||||||||||||||||||5ew 

®N−V Bp−a ®cM−a f¡Cz a¡−cl j−dÉ ¢jS¡e¤l lqj¡e−L ¢S‘¡p¡ Ll−m h−m c¡h£ 

c¡Ju¡ Bc¡−ul SeÉ S¡K¡¢lq¡l h¡p¡u ¢N−u¢Rmz’ P.W. 343 deposed that 

the condemner/appellant Selim Reza talked with him on 

6.02.2009 from mibile No. 01190803305 on the problem of 

BDR personnel and also met him on 15.02.2009 in ATN 

Bangla office with leaflet and some laminated currency notes 

and also phoned him on 24.02.2009 to report on the demands of 

BDR personnel. But no material was seized to that effect and 

thus his evidence bears no substance.  He also submits that the 

confession of the appellant is absolutely a product of torture 

which he claimed in his statement under Section 342 of the 

Code of Criminal Procedure and by his evidence as D.W. 23. 

He claimed that he sustained injury and got himself admitted in 

BDR hospital and he was forcibly taken to the office of Prime 

Minister at Jamuna at evening and he told to the Prime Minister 

what he was aware of and coming back to Peelkhana he 

remained in hospital and on 26.02.2009 he was transferred to 
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Holly Family Hospital and that during investigation he was 

taken on remand at several occasion and obtained the 

confessional statement under coercions and duress what he 

discussed in his evidence as D.W. 23 and as such the 

confessional statement of the appellant can’t be used as 

evidence as against the appellant. Similarly the confessional 

statement of co-accused as referred by the prosecution also do 

not bear any evidentiary value having not been corroborated by 

any independent witness.    

Mr. Sanower Hossain lastly submits that prosecution 

could not bring home the charges against the 

condemner/appellant and the reference as against him is liable 

to be rejected and the Crl. App./Jail App. on behalf of the 

condemner/appellant be allowed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the eivdence on record both oral, 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hasitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspircy has lost its 

relevancy as evidence. But no doubt it provides inference to the 

conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in persunace of 

their common intention has been well spelt out by his gestures, 
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conducts, participation readily with the delegate members to the 

office of Prime Minister at Jamuna, posing himself as leaders of 

the delegate. All provides  strong inference to his complicity to 

the conspiracy. In most of the cases proof of conspiracy is 

largely inferential. The offence of conspiracy issentially 

requires some kind of menifestation of agreement. The express 

agreement, however need not be proved. Nor actual meeting of 

two persons is necessary. Nor it is necessary to prove the actual 

words of communication. The evidence as to transmission of 

thoughts sharing the unlawful design may be sufficient. Each 

conspirator plays his separate part in one integrated and united 

effort to achieve the common purpose. Each one is aware that 

he has a part to play in a general conspiracy though he may not 

know all its secrets or means by which the common purpose is 

to be accomplished. The evil scheme may be promoted by a 

few. Some may drop out and some may join at a later stage, but 

the conspiracy continues until it is broken up. The conspiracy 

may develop in succesive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 
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those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators 

from his conduct of concealment of the killing of army officers 

including D.G. BDR and their family members at the anxious 

query of the Prime Minister. In view of the facts and 

circumstances of the case and being a member of disciplined 

force he should have disclosed the happenings to the Prime 

Minister had he not been associated himself to the conspiracy. 

From the attending facts as it appears on record all the killings 

of army officers including D.G. BDR, taking out arms by 

breaking armoury and other atrocities happened earlier prior to 

the meeting with the Prime Minister at Jamuna at 4 P.M. and 

having had his appearence in Peelkhana he observed everything 

and was fully aware of the occurrence and his concealment to 

the highest authority conclusively manifests his guilt to the 

conspiracy.  

From the attending facts and evidence, both oral and 

documentary, it appears as an undisputed fact that the 
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condemner/appellant Selim Reza was the Chief designer, 

Architect, Pilot, Provocateur to the conspiracy that resultant to 

tragic killings and atrocities committed in Peelkhana on 25-26th 

Feb, 2009, the country ever faced after the War of liberation. 

Prosecution succeeded to adduce direct evidence in support of 

his complicity to the conspiracy by examining P.Ws. 61, 103, 

343 and 345. P.W. 103 saw the condemner/appellant along with 

other conspirators on 24.02.2009 prior to attending Tattu-show 

to move towards South from gate No. 5 and P.W. 61 saw the 

condemner/appellant along with other conspirators coming 

back to gate No. 5 at about 9 P.M. and on quiery one of the 

conspirators Mijanur Rahman disclosed that they went to the 

residence of Zakaria for the purpose of implementing their 

demands. It is to be noted that the residence of Zakaria is one of 

the spots of conspiracy where the conspirators assembled and 

took oath for accomplishment of the same. This also finds 

inference from the confession of the condemner/appellant and 

co-conspirators- Sepoy Ziaul Hoque (C.S.A.27);   Lance Naik 

Ekramul Islam (C.S.A.35) and Sepoy Md. Habibur Rahman 

(C.S.A 26). From the evidence of P.W. 343 it appears that the 
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condemner/appellant met him with leaflet containing the 

demands of the BDR personnel and the condemner/appellant 

urged him to broadcast a report on it. It further appears that the 

condemner/appellant talked with him over mobile on 

23.02.2009 two days before the occurrence and further urged to 

broadcast the report. He has referred the mobile number as well 

as the mobile number of the condemenr/appellant. On the date 

of occurrence he tried to talk with the condemner /appellant 

with his mobile number but could not connect him. P.W. 343 is 

a disinterest person and no reason stands to disbelive his 

statement. Even his solitary evidence is sufficient enough to 

connect him with the conspiracy behind the occurrence.  His 

evidence also lends support to the inference of conspiracy 

formulating in a leaflet and its circulation prior to the 

occurrence and the condemner/appellant played pivotal role 

behind it that has been corroborated by P.Ws. 6 and 7. The 

evidence of P.W. 345 also supports his movements, sharing of 

thoughts to conspiracy with other conspirators.  P.Ws. 33 and 

453 having his duty at central quarter guard identified the 

condemner/appellant to take away arms and ammunitions by 
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breaking Kote at the relevant time and hour at 9 A.M. on 

25.02.2009. P.W. 17 saw him to move towards Darbar on firing 

in unlawful assembly. P. Ws. 4, 8, 9, 25, 52, 72, 73 and 77 saw 

the condemner/appellant with arms in Darbar and to make 

command to the army officers to come out, to ‘go one by one’ 

to fall in, to gun-shot injury to Col. Kaisar, burst-fire on D.G. 

BDR and other army officers. P.Ws. 4, 8, 9, 25, 52 and 77 – 

saw him with arms and meghaphone in Darbar. P. W. 40 saw 

the condemner/appellant to enter into the residence of D.G. 

with other rebellions and at his protest fired on him and caused 

him gun-shot injury. On entrance of the condemner/appellant 

and other rebellions in the residence of D.G. he heard firing 

therefrom. It is also to be noted that as many as 4 dead bodies 

were recovered from the residence of D.G. including the wife of 

D.G. and her maid servant. P. W. 54 also saw him with arms in 

the hospital. From his evidence it appears that he posed and 

expressed himself as one of the leaders to the rebellion- “B¢j cn 

S−el HLSe HMeJ pÉ¡m¡Ce ®cn e¡Cz” P.W.60 deposed that the 

condemner/appellant entered into his room with DAD Nasir 

and Sepoy Rafiqul which finds corroboration by other evidence 
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on record. P.Ws. 3, 5, 6, 7, 110, 111, 288, 301, 313, 316, 345, 

634 all are eye witnesses to his participation as delegate 

member to the Prime Minister at Jamuna where he had played 

pioneer role. He dared to ask the Prime Minister to oust the 

Army Officers prior to discussion with them and her 

excellency, the Prime Minister for the greater interest of the 

country rather compelled to do so. Defence raised the question 

of identification of the condemner/appellant. It has been 

explained in his confessional statement that for the cause of his 

desk job he had his familiarity with the BDR personnel and 

sometimes he had talk with them of their demands. In view of 

the above circumstance his identification to the complicity of 

conspiracy as well as killings does not create any room of 

doubt. More so, some of the witnesses   identified him with his 

Battalion and regiment No.  P.Ws. 6, 9, 17, 33 and 73 identified 

him with the Battalion No.44 and P.W.25 with both battalion 

and regiment No. 63907. We do not find any doubt to his 

identification. P.Ws. 52 and 73 reiterated that they could 

identified the condemner/appellant Selim Reza. P.W. 505 
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identified him in footage exhibit- CLXVI among with other 

rebellions.           

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on recored it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

agaisnt the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appeallant is accordingly dismissed with 

modification.  

C.S. Accused No.7 Sepoy/65377 Md. Shah Alam.  

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 



 

 

690 

P.W.34 Havilder/44600 Md. Abdul Malek 

 P.W.53 Havilder/40057 Md. Shafiquzzaman 

 P.W.100 Sepoy/65606 Md. Habibur Rahman 

 P.W.109 Lance Naik/54028 Md. Shafiqul Islam 

 P.W.360 A.E.M. Ismail Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statement of co-

accused – Lance Naik Md. Zakaria Mollah (C.S.A. No.23). 

 Prosecution at the time of placing evidence before us 

adduced the evidence of P.W. 66 Nayek Assist. 51305 Md. A. 

Kuddus for consideration against the condemner-appellant.  

P.W.1 the informant, in fact, is not an eye witness to the 

occurrence. He lodged the F.I.R being aware of the occurrence 

from different sources. The name of the condemner/appellant, 

as such, did not appear in the F.I.R. lodged by him.   

P.W. 34 attended Darbar. Having heard of firing he came 

out from Darber and came to the gate of Signal Sector. There he 

saw a pick up and 200/250 BDR personnel who were bringing 

out arms and expressing joy- ‘Zviv A ¿̄ †ei Ki‡Q I Dj−vm Ki‡Q|’ 
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Among them he could recognize the condemner/appellant ‘kvn& 

Avjg’ of 13 Rifle Battalion.  

In cross-examination on behalf of Sepoy Shah Alam, he 

stated that he deposed before the I.O. on 27.08.2009. He denied 

the suggestion that he did not refer the badge number and 

father’s name of Sepoy Shah Alam before the I.O. He cannot 

say whether Sepoy Shah Alam was present in Darber Hall on 

the date of occurrence. He denied the suggestion that he did not 

see Shah Alam and that Shah Alam was present in Darber Hall 

at that time. He cannot say how many BDR personnel named 

Shah Alam were there in 13 Battalion. Shah Alam proceeded 

towards Darber Hall with arms and made the command.  

P.W. 53 was in Sainik mess. He heard of firing at 9.30 

A.M. At about 10.45 A.M. Lt. Col.  Anowar came to ABC 

mess.  Later on some armed BDR personnel took him away. On 

that day from  morning to evening he saw the 

condemner/appellant along with Naik Bari, Sepoy Mamnoor 

Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, Sepoy 

Moyazzem, Ekramul, Jahangir, Habilder Sahidul, Lance Naik 

Ekramul, Sepoy Golam, Sahin, Sepoy Almas, A. Jalil, Jakaria, 
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Enamul, Shafiqul, Najmul Sikder with arms. He also saw some 

of them to make firing.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he was entrusted as Sainik mess-

commander. He did not hand-over any paper to that effect to 

I.O. He was in A.B.C. mess from dawn to dusk. He did not go 

outside the mess. Store and cook house of the mess were at 

separate places. He deposed before I.O. on 09.08.2009. I.O. 

read over his statement to him. He denied the suggestion that he 

was taken under the control of army. He remained under the 

control of police. He denied that suggestion that he deposed 

falsely.  

P.W. 66 deposed that he attended Darbar. At the time of 

occurrence he went to gate No. 5 and took shelter behind 

Principal’s quarter and afterwards came to office. There he 

found the condemner/appellant with arms to move around with 

agitated mood.  

In cross-examination on behalf of the condemner/ 

appellant he stated that the condemner/appellant resided in 

outside. He can’t say whether Shah Alam collected milk and 
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egg. He did not see any occurrence till 12 O’clock. He went out 

through gate No. 5. He denied the suggestion that he deposed 

falsely against the condemner/appellant out of enmity.  

P.W. 100 deposed that on 25.02.09 at 9 A.M. while he 

was going towards cantonment as being directed by Lt. Col. 

Sultan he came to hear firing sound and thus came back to Line. 

Afterwards he came out from Line and reached at gate No. 1. 

There he found the condemner/appellant 65377 Shah Alam 

along with 58147 Sepoy Jahangir, 58837 Sepoy Mamnur 

Rashid, 73373 Sepoy Rezaul with arms. They were looking for 

army officers. Afterwards he came out from Peelkhana crossing 

over the wall.  

In cross-examination on behalf of the 

condemner/appellant he stated that mobile number of Lt. Col. 

Forkan, Lt. Col. Taher and Lt. Col. Sharif were 01730089931, 

01711456805, 01714460320 respectively and his mobile 

number was 01724932942. On 25.02.2009 he left Peelkhana at 

the instruction of aforesaid officers. Before leaving Peelkhana 

he was in the Barak. He cannot say whether Sepoy Rezaul was 
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the Moazzin of Mosque. He denied the suggestion that he did 

not see the condemner/appellant and that he deposed falsely.  

P.W.109 deposed that on 25.02.2009 he was present in 

Darbar. At the event of appearance of Sepoy Moyeen with arms 

in Darbar he came out to Line instantly and in front of Line he 

came to see the condemner/appellant 65377 Sepoy Shah Alam, 

41584 Lance Naik Zakaria, 53065 Lance Naik Gaush Uddin, 

61520 Lance Naik Jahangir, 48834 Driver Feroj, 64294 Sk. 

Faruk, 66475 Sahadat, 57197 Sepoy Kamrul, 68910 Sepoy 

Mashiur, 80811 Tariqul to run with arms.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

that finding no other way he rushed to Barak area. He denied 

the suggestion that he did not see the accused to move with 

arms. The soldiers were with uniform. He denied the suggestion 

that it was not possible to identify the soldiers being uniformed. 

He denied the suggestion that in order to save his service he 

deposed falsely implicating the condemner/appellant.  

P.W. 360 is the confession recording Magistrate of the 

condemner/appellant. He deposed that on 01.07.2009 he 
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recorded the confessional statement of the condemner/appellant 

Shah Alam under Section 164 of the Code of Criminal 

Procedure. He identified the statement exhibit-683 and his 

signature as exhibit 683(1).  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 06.03.2009 and took him on 

remand for 12 days and after remand sent to Court on 

01.07.2009.  He denied the suggestion that on remand he kept 

the appellant illegally in the custody of RAB, TFI cell and CID 

and thereby obtained his confession by way of oppression. 

P.W.3 did not specify in his 161 statement when he saw whom 

on 25.02.2009 from morning to evening. He recorded the 

statement of P.W.100 on 03.09.2009. He did not specify in his 

161 statement when and where he saw the appellant. He did not 

depose to see coming out from Line. He also did not depose 

that later on he reached at gate No.1. In C.S. page 91 column 5 

serial 2431 and 2432- reference of recovery of 20 round bullets 

from the bed of RP Habib. He can’t say whether RP Habib has 

been cited as witness since he did not refer the badge No. of RP 
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Habib. He can’t say whether P.W.100 is that Habib. P.W.9 did 

not depose that he see the accused in front of the Line. He 

denied the suggestion that he implicated the 

condemner/appellant falsely.  

 The confessional statement of the condemner/appellant 

runs as under-  

‘B¢j Na 23/3/2000 a¡¢l−M ®N¡f¡mN” ®Sm¡ q−a ¢h¢XBl Hl ¢pf¡q£ 

f−c i¢aÑ qu h¡Ca¥m C‹¡a Q–NË¡−j Ru j¡−pl ®p±¢eL ®VÊ¢ew L−l ¢h¢iæ 

ÙÛ¡−e Q¡L¥l£ ®n−o 2007 p¡−ml S¡e¤u¡l£ j¡−p f¤el¡u 13 l¡C−gm 

hÉ¡V¡¢mu¡e ¢fmM¡e¡u ®k¡Nc¡e L¢l Hhw ®pC ®b−L ®pM¡−e LjÑla B¢Rz 

Na 24/2/09 a¡¢l−M ¢h¢XBl pç¡q Efm−r ¢fmM¡e¡−a fÐd¡e j¿»£l 

BN¡je£ fÉ¡−l−X 13 l¡C−gm hÉ¡x Hl f−r AwnNÊqe L¢lz 25/02/09 

a¡¢lM pL¡m 8.30 Hl pju clh¡l q−m Y¤¢Lz 13, 24, 36 J 44 l¡Cx 

hÉ¡V¡x pq pcl l¡Cx hÉ¡Vx J h¡¢ql hÉ¡V¡¢mu¡−el Ae¤j¡e 2000 °p¢eL 

pq A¢gp¡l I ¢ce clh¡l fÉ¡−l−X AwnNËqe L−lz Bj¡l Bpe ¢Rm 

p¡j−el ®j−T−a ¢X¢S p¡−qh pL¡m 9 V¡u clh¡l q−m fÐ−hnL−lez 

pqL¡l£ L¡jä¡l L−ZÑm j¤¢Sh¤m qL pÉ¡l a¡−L ¢l−f¡VÑ L−lez a¡lfl 

f¢hœ ®L¡lBe ®am¡Ju¡−al j¡dÉ−j clh¡l öl¦ quz clh¡−ll öl¦−a 

¢X¢S pÉ¡l i¡m fÉ¡−l−Xl SeÉ h−me ®k, j¡ee£u fÐd¡e j¿»£ p−¿¹¡o fÐL¡n 

L−l−Rez a¡lfl ¢a¢e h−me ®k, X¡mi¡a LjÑp§Q£−a ¢h¢XBl Hl i¡hj§¢aÑ 

E‹Æm q−u−R Hhw p¤e¡j hª¢Ü ®f−u−Rz  a¡lfl ¢a¢e h−me ®k, plL¡l 

¢h¢XBl Hl ¢eLV Q¡l ®L¡¢V V¡L¡ f¡−hz HC V¡L¡ ¢h¢XBl Hl ¢eLV ®k 

j¡m¡j¡m B−R a¡ ¢h¢œ² L−l f¢l−n¡d Ll¡ k¡−hz X¡m i¡a LjÑp§Q£−a ®k 

V¡L¡ −cu¡ q−u−R a¡ pLm ¢h¢XBl pcpÉ−L i¡N L−l ®cu¡ q−u−Rz B¢j 

X¡m i¡−a Awn e¡ ¢e−u  3400 J 500 V¡L¡ ®f−u¢Rz ®n−o ¢X¢S pÉ¡l 
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h−me ®k, h¡L£ V¡L¡ ¢h¢XBl Hl LmÉ¡−e hÉhq¡l Ll¡ q−hz aMe ®LE 

fÐ¢ah¡c h¡ öë L−l e¡Cz qW¡v L−l Ae¤j¡e pL¡m 09.25 Hl ¢c−L 

¢h¢XBl Hl ®f¡o¡L fs¡ HLSe pcpÉ ¢QvL¡l L−l AÙ» q¡−a j−’l 

¢p¢s−a c¡¢s−u ¢X¢S p¡−q−hl ¢c−L AÙ» a¡L L−lez aMe clh¡l q−ml 

pL−m ¢QvL¡l L−l f¡m¡J f¡mJ h−mz Bjl¡ clh¡l qm ®b−L ®hl q−uC 

…¢ml në ö¢ez B¢j ®hl q−u HLV¤ c¡s¡C z a¡lfl ¢h¢XBl q¡pf¡a¡−ml 

¢fR−e 01 ew ®N−Vl f¡−n Sh¡ ¢h¢ôw Hl 11/Hj Hl Hhw ¢ae am¡u 

Bj¡l h¡p¡ Q−m k¡Cz ®pM¡−e ®b−LJ …¢ml në öe−a f¡Cz ®hm¡ Ae¤j¡e 

cnV¡l ¢c−L h¡p¡l e£−Q ¢h¢XBl °p¢eLl¡ H−p ¢QvL¡l L−l h−m ®k, ®k 

h¡p¡u B−R a¡−cl ph¡C e£−Q Bp Hhw ®L¡a ®b−L AÙ» e¡J eC−m 

®a¡j¡−cl …¢m Ll¡ q−hz Bjl¡ ph¡C e£−Q ®e−j B¢pz E−š¢Sa °p¢eLl¡ 

N¡s£−a L−l Vqm ¢c−a b¡−Lz Bj¡−L 5/6 Se AÙ»d¡l£ pcpÉ 1ew ®N−V 

®k−a h−mz a¡−cl ph¡l j¤M h¡d¡ ¢Rmz B¢j 1ew ®N−V ¢c−u ®pM¡−e 5/6 

Se ¢h¢XBl pcpÉ−L ®f¡o¡L fs¡ −ej−fÔV ®M¡m¡ j¡b¡u ®qm−jV fs¡ 

AhÙÛ¡u AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz I pju ¢fmL¡e¡u j¡C−L ®O¡o¡e¡ 

®cu ®k, ¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡z ¢h¢XBl ®b−L a¡−cl 

a¥−m ¢e−a q−hz 25 ¢j¢eV Hl ja B¢j 1ew ®NV ®b−L h¡p¡u Q−m B¢pz 

h¡p¡u BdO¾V¡ ®b−L Bh¡l 1ew ®N−V B¢pz ®hm¡ Ae¤j¡e h¡lV¡ p¡−s 

h¡lV¡ fkÑ¿¹ −pM¡−e ¢Rm¡jz ®pM¡e ®b−L B¢j 13 l¡x hÉ¡V¡x H k¡C Hhw 

®pM¡−e °p¢eL−cl AÙ» q¡−a h−p b¡L−a J ®O¡l¡¢gl¡ Ll−a ®c¢Mz a¡h¤−a 

¢LR§ pcpÉ AÙ» q¡−a h−p¢Rmz ®hm¡ Q¡lV¡l ¢c−L f¤el¡u B¢p 1ew ®N−V 

B¢j Hhw AhÙÛ¡e L¢lz Bh¡l h¡p¡u H−p l¡a cnV¡l ¢c−L Bh¡l 1ew 

®N−V B¢pz f−s ¢eS hÉ¡V¡¢mu¡−e k¡C J AhÙÛ¡e L¢lz l¡œ c¤CV¡l ¢c−L 

h¡p¡u Q−m B¢pz 26/02/09 a¡¢lM pL¡−m f¡yQV¡l ¢c−L …¢ml në ö−e 

h¡p¡l e£−Q ®b−L B¢p Hhw 1ew ®N−V k¡Cz ®pM¡−e ¢LR¤re b¡L¡l fl 

2ew ®N−V q−u hÉ¡V¡¢mu¡−e ¢g−l B¢pz ®pM¡−e c¤C O¾V¡ AhÙÛ¡e L−l 

f¤el¡u 1ew ®N−V Q−m B¢pz ®pM¡−e pL¡m 8 V¡ ®b−L cnV¡ fkÑ¿¹ AhÙÛ¡e 
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L¢lz I pju Bj¡l j¡j¡ 1ew ®N−V B−pz B¢j Bj¡l Ù»£−L a¡l p¡−b 

¢c−u ¢cCz Bh¡l hÉ¡V¡¢mu¡−e ¢g−l H−p c¤f¤l h¡lV¡ fkÑ¿¹ AhÙÛ¡e L¢lz 

Bh¡l 1ew ®N−V k¡C Hhw (Af¡WÉ) ®M−u ¢g−l B¢pz 

−hm¡ 04/4.30 Hl ¢c−L …¢ml në ö−e 1ew ®N−V k¡Cz HLSe °p¢eL−L 

AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz ®N−Vl f¡−n HL¢V Hm Hj¢S J HL¢V 

Hp,Hj,¢S f−s b¡L−a ®c¢Mz B¢j HL¢V HmHj¢S ¢e−u q¡pf¡a¡−ml H 

j¡−W ih−el e£−Q ®g−m f¤el¡u 1ew ®N−V k¡Cz f−l Bh¡l Hp,Hj¢S¢V 

¢e−u hÉ¡V¡¢mu¡−e B¢p J ¢ia−l ®VÊ¢ew ®n−Xl p¡j−e HL¢V ¢fL Bf -H 

Bj¡l q¡¢au¡l ®l−M ¢cCz aMe Bj¡l hÉ¡V¡¢mu¡e Hl ¢pf¡q£ l¢hEm J 

B−l¡ HLSe ®c¢Mz aMeL¡l fÐ¡u påÉ¡z aMe ®c¢M ®k, hÉ¡V¡¢mu¡−e ®L¡e 

®m¡L e¡Cz ®k ®pi¡−h f¡−l f¡m¡−µRz Hlfl B¢j h¡p¡u H−p ¢p¢im 

L¡fs f−s 1ew ®NV ¢c−u ®hl q−u N¡ham£ k¡Ju¡l pju lÉ¡h Bj¡−L 

d−lz 06/03/09 a¡¢l−M ¢pBC¢X Bj¡−L ¢fmM¡e¡ ®b−L ®NËç¡l L−lz’ 

The confession of co-accused Lence Naik Md. Zakaria 

Mollah (C.S. 23) also runs as under-  

‘MZ 19/2/09 ZvwiL evei MÖvD‡Ûi iv Í̄vi Dci Avwg Awdm †k‡l evmvq 

†divi c‡_ †ejv 11.00 NwUKvq wmcvnx kvn Avjg Avgv‡K e‡j †h 

AwaKvi Av`v‡qi Rb¨ Av‡›`vjb Ki‡Z n‡e| Avgv‡`i BDR m`m¨‡`i 

`vex wQj BDR Gi ga¨ †_‡KB ’̄vqx Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 

100% †ikb w`‡Z n‡e, RvwZmsN wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× 

Ki‡Z n‡e| 21/2/09 ZvwiL Avgvi mnKgx© Acv‡iUi evkvi (wmcvnx) 

Avgv‡K wmMb¨vj †m›Uv‡ii eviv›`vq †W‡K wb‡q hvq| wmcvnx gCb, wmcvnx 

iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j †`i †`wL‡q evkvi Avgv‡K e‡j †h Iiv 

mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 22/2/09 ZvwiL wmMb¨vj †m›Uv‡i 

mKvj Abygvb 8.00 Uvi w`‡K Avwg evkvi‡K wR‡Ám Kwi NUbvi 

cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ Kviv w`‡e| evkvi Avgv‡K 
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Rvbvq †bZ…Z¡ †`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv 

n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| evkvi 

Avgv‡K Av‡iv Rvbvq †h †KvZ (A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e|’  

Mr. K.M. Zahid Sarwer, the learned Deputy Attorney 

General in continuation of his earlier submissions submits that 

the condemner/appellant had his complicity to the conspiracy as 

well as in committing murder in Peelkhana. He submits that all 

the P.Ws. 34, 53, 66, 100 and 109 saw him with arms, in  

unlawful assembly and in active participation to the occurrence 

in implementing their common intention of up-rooting the army 

officers from BDR and consequently caused their death. P.W. 

34 saw the condemner/appellant to bring out arms and to move 

towards Darbar expressing joy. P.Ws. 53, 66, 100 and 109 saw 

him to move around with arms and to make firing. The 

confession of the condemner/appellant as recorded by P.W. 360 

appears inculpatory, voluntary and true. By his confessional 

statement he admitted of taking arms which finds corroboration 

by the evidence of the prosecution witnesses as cited above. 

From confessional statement of co-accused Zakaria Molla it 

transpires that the condemner/appellant had his complicity in 

the conspiracy in committing occurrence in Peelkhana and in 
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view of section 10 of Evidence Act it bears relevancy as 

evidence.  

The learned Deputy Attorney General further submits 

that the prosecution succeeded to prove the charges under 

sections 120B/302/149 of the Penal Code against the 

condemner/appellant beyond all reasonable doubt and trial 

court on proper appreciation of the evidence rightly found him 

guilty of the offences and sentenced him accordingly.  

The learned Deputy Attorney General lastly submits that 

the criminal appeal filed on behalf of the condemner/appellant 

is liable to be dismissed and the reference in respect of the 

condemner/appellant be accepted. Having charges proved under 

Sections 120B/302/149 of the Penal Code.  

Mr. A.K.M. Shamsul Huq, the learned Advocate 

appearing on behalf of appellant submits that the appellant is 

not FIR named and there is no specific allegation of any overt 

act against him and his confessional statement being 

exculpatory in nature it bears no evidentiary value.  

He further submits that the so called eye witnesses as 

examined by the prosecution could not identify the 
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condemner/appellant properly and thus the evidence of the so 

called eye witnesses as cited by prosecution appears irrelevant. 

He submits that P.W.34 refers the condemner/appellant merely 

as Shah Alam without regiment number. There were as many as 

five Sepoys named Shah Alam in 13 Battalion. P.Ws.53 and 56 

also referred the condemner/appellant merely as Sepoy Shah 

Alam without any other particulars. Although P.W.100 referred 

the name of the condemner/appellant with his regiment 

No.65377 but he saw him at gate No.1 and he did not depose of 

any overt act committed by the appellant. P.W.109 although 

referred the condemner/appellant with his regiment number but 

he saw him merely to run without any overt act. 

Mr. Huq also submits that the appellant in his statement 

under Section 342 pointed out vivid description of physical 

torture upon him in attaining confessional statement as 

mentioned above and in view of the circumstances his 

confessional statement appears involuntary and the confession 

as it appears exculpatory in nature does not carry any 

evidentiary value.  
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 He further submits that the confessional statement of 

Zakaria Mollah does not bear any complicity of the appellant to 

conspiracy or any felony. In fact, no evidence appears in 

support of the charge under Section 120B and 302 of the Penal 

Code.  

He also submits that the evidence that appears on record 

does not implicate the condemner/appellant to any offence as he 

was charged for under Section 302/120B/34/149/201 of the 

Penal Code and he was sentenced illegally.  

He further adds that admittedly none of the witnesses 

identified the accused on dock during trial and that in view of 

the evidence on record, prosecution could not bring home the 

charges against the condemner/appellant and the reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  
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On going through the evidence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 
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formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures 

and postures. He shared his thoughts with other conspirators 

and participated to the occurrence taking out arms by breaking 

Kote, moving  towards Darbar expressing joy and to move 

around on firing. This has got strong inference by his own 

confession as well as confession of co-accused Zakaria Molla 

(C.S.A. 23). In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 
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conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators. 

His act of taking out arms from Kote and movements with arms 

all around and towards Darbar on firing support irresistibly 

conclusion to his participate to conspiracy that resultant to 74 

killings including 57 army officers and other atrocities. 

 All the P.Ws. 34, 53, 66, 100 and 109 deposed in chorus 

to his above acts. . P.Ws. 34, 53, 66, 100 and 109 saw him with 

arms, in unlawful assembly and in active participation to the 

occurrence in implementing their common intention of up-

rooting the army officers from BDR and consequently caused 

their death. P.W. 34 saw the condemner/appellant to bring out 

arms and to move towards Darbar expressing joy. P.Ws. 53, 66, 

100 and 109 saw him to move around with arms and to make 

firing. The confession of the condemner/appellant as recorded 
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by P.W. 360 appears inculpatory, voluntary and true. By his 

confessional statement he admitted of taking arms which finds 

corroboration by the evidence of the prosecution witnesses as 

cited above. From confessional statement of co-accused Zakaria 

Molla (C.S. 23) it transpires that the condemner/appellant had 

his complicity in the conspiracy in committing occurrence in 

Peelkhana and it finds strong inference from the attending facts 

and the circumstances of the case corroboration by the eye 

witnesses bearing evidentiary value in view of section 30 of the 

Evidence Act.   

All the P.Ws. are eye witnesses. No question arises to the 

credibility of their evidence. In the midst of the horrible 

situation every one tried to follow what was happening in the 

manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 
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against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.8 JCO/3528 Sub Major Gofran 

Mallik. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.12 Major Md. Shah Alam, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.22 Major Abdullah Al Mamun, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.29 Havilder/42699 Md. Habibur Rahman 

 P.W. 75 Lance Naik Asstt. Ajit Kumar Singha 
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 P.W.116 Lance Naik 54591 Abdur Rahman 

 P.W.154 Major Md. Jaidi Ahsan Habib 

 P.W.170 Abdur Rahman, Driver. 

 P.W.360 A.E.M. Ismail Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of co-

accused Sepoy Md. Emran Chowdhury (C.S.A. 34). 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.34 Havilder 44600 Md. Abdul Malek 

 P.W.488 Sepoy Md. Helal Uddin. 

 P.W.580 Habilder Sepoy Md. Helal Uddin.  

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the condemner/appellant did not appear in the F.I.R.   

P.W.360 the recording Magistrate of the confessional 

statement of the condemner/appellant and P.W.654 the 

investigating officer, both are formal witnesses. 
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P.W.12 deposed that at the time of occurrence he was the 

Commander of 24 Rifle Battalion and on the occasion of the 

BDR week he was in charge of performing cultural function of 

24 Rifle Battalion and as such on the date of occurrence he 

appeared at Golf ground at about 7.30 A.M. Lt. Col. Lutfor 

Rahman (deceased) came to visit the arrangement and he was 

asked not to attend Darber but to supervise the arrangement. At 

about 8.45 A.M. he went to his office for taking breakfast. After 

breakfast, at the time of taking tea he heard sound of firing and 

outcry from the northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter, he 

went to a signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through the window he observed the 

situation. Since Sepoys were firing he went to signal room. At 

signal room, Naik Singal Enamul handed over a mobile set to 

him for talking with Maj. Maksum. He asked Maj. Maksum 

whether there happened any firing in Darbar. After receiving 

positive reply he told Maksum that he could not contact 

commandant and thereafter he handed over mobile set to 

Enamul. Later on, Naik Kamal asked him to take shelter under 
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the table. He remained there for sometimes. Firing was 

increasing. At that situation Naik Kamal advised him to take 

shelter in the store room and he remained in the store room. 

After sometime in order to observe the situation he stood by the 

side of the door of store room and through the gap of the door 

he came to see the commandant Lt. Col. Lutfor being 

surrounded by the condemner/appellant Subader Major Gofran 

Mallik and Sepoy Emran Chaudhary, Habilder Taher, Lance 

Naik Karim, Sepoy Arafat, Azim Patowary and others with 

arms and to take him away towards residence of D.G. by way 

of assaulting manner. At about 14.00 hours he came to hear of 

killing 33 Army Officers from the talking of the BDR 

personnel.  

In cross-examination on behalf of the condemner 

/appellant he stated that the condemner/appellant was the driver 

of the commandant. He denied the suggestion that the 

commandant had enmity with him and as such he deposed 

falsely against him.  

P.W.14 deposed that on the date of occurrence at about 

6.15 A.M. he came on duty at Signal workshop of 24 Rifle 
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Battalion. At 9.30 A.M. he came to hear firing sound. 

Afterwards he came to Signal sector and there he saw Deputy 

Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant is found switch off. Then 

operator talked with Maj. Maksumul Hakim on mobile. Maj. 

Shah Alam sought help from them having afraid of his life. 

Thereafter they hid him in the store room. Afterwards he came 

out on varanda. Therefrom he came to see Commandant Lutfor 

Rahman to come up in his office on 2nd floor. At that time he 

came to see the condemner/appellant along with- Habilder 

Taher, Lance Naik Karim, Sepoy Emran, Sepoy Arafat Hossain, 

Sepoy Mijanur, Sepoy Azim Patowary and others to come to 

the office of 24 Battalion with arms and they took down 

Commandant Lutfor Rahman forcibly towards D.G. Office in 

insulting manner.  

In cross-examination on behalf of condemner/appellant, 

he stated he was at signal workshop as radio mechanic. Signal 

workshop and single sector were situated in the same building 

and signal sector was in the charge of Naik Ataur, Signalman 



 

 

712 

Uzzal and Signalman Noor Nobi. He further stated that single 

sector, Signal workshop and office of 24 Rifle Battalion all 

were in same building. Workshop and Signal sector was on the 

ground floor, Battalion office on 2nd floor. The armed person 

did not tell him anything or caused him any injury. He denied 

the suggestion that he did not see Lutfor Rahman to take away 

and that he deposed falsely.  

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard of firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

the office through back side. At that time he came to see 7/8 

BDR personnel to take away the Commandant Lt. Col. Lutfor 



 

 

713 

of 24 Battalion in way of assaulting manner. Among them he 

identified the condemner/appellant Subader Major Gofran 

Mallik, Sepoy Azim Patowary, Habilder Taher, Lance Naik A. 

Karim, Sepoy Emran and Sepoy Arafat. Afterwards he came to 

sector office crossing over the wall.  

In cross-examination on behalf of the condemner 

/appellant, he stated that he submitted written prayer for leave. 

He denied the suggestion that he deposed before the I.O. that he 

applied for leave orally. His residence was east of Dhaka 

Sector, 25/30 yards away from the office of 24 Battalion. The 

condemner/appellant did not work with him in 15 Battalion. At 

about 9.25/9.30 A.M. he went to Dhaka Sector Office. He did 

not go to 24 Battalion. The distance between 24 Battalion and 

Dhaka Sector Office was about 35/40 yards. After 4/5 minutes 

he came back to his residence and thereafter he left residence 

again after 45/50 minutes. He left residence at second time to 

go out of Peelkhana. At that time his family’s members were 

not with him. He denied the suggestion that he could not 

identify the condemner/appellant. He denied the suggestion that 

he was aware of the revolt and thus obtained leave. 
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P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Mollik over mobile. Gofran 

Mollik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At the firing by the rebellions he 

raised up hands and surrendered to their order. The rebellions 

took him out of the residence along with his family members. 

On his way, he came to see to take away Lutfor Rahman by the 

rebellions being armed under the leadership of Gofran Mallik in 

the manner of assaulting him. Among them he identified the 

condemner/appellant Gofran Mollik along with Sepoy Azim, 

Habilder Taher, A. Karim, Sepoy Emran, Sepoy Mijan and 

Sepoy Arafat. Gofran Mollik was with arms in leading part. 
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Later on, he came to know that the rebellions killed Lutfor 

Rahman.  

In cross-examination on behalf of condemner/appellant, 

he stated that he worked in BDR from 2006 to September 2008 

and returned to army for going U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

He was taken out with his family members. 4/5 rebellions took 

him away at the point of arms. He had no talk with Lutfor 

Rahman. He did not see the killing of Lutfor Rahman but he 

saw them who were taking him away. He denied the suggestion 

that at the time of occurrence he could not identify the 

condemner/appellant.  

P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion and also attended golf ground to 

prepare stage for cultural function under the leadership of Maj. 

Shah Alam (P.W.12). At about 9.30 he came to hear firing from 

the side of Darber. At the request of Subeder Shahadat for safe 

shelter he moved towards Battalion and thereafter he came to 

Line and therefrom he came to see the condemner/appellant 
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J.C.O Subader Maj. Gofran Mollik along with Sepoy Azim 

Patowary, Habilder Jamarat Ali, Habilder Abu Taher, Habilder 

Sahabuddin, Sepoy Emran Chaudhury, Sepoy Faruq Ahmed, 

Sepoy Abdur Rahim, Sepoy Najir Hossain, Sepoy Jahangir, 

Lance Naik Ekramul, Sepoy Sankar, Lance Naik Ekramul, 

Lance Naik Manik, Lance Naik Badsha Mia, Sepoy A. Based 

and others to make firing and abusing with excited mood 

adjacent to Line and also came to hear to make a direction by 

the condemner/appellant Subader Maj. Gofran, Sepoy Azim, 

Habilder Fajlul Huq, Habilder Sahabuddin, Habilder Jumrat 

Ali, Habilder Taher, Sepoy Emran to take arms and to 

participate in the rebellion. 

In cross-examination on behalf of condemner/appellant, 

he stated that he was at golf ground from 9.45 to 9.50 A.M. 

Maj. Shah Alam came to golf ground at 6.15 and remained 

there till 8.45 A.M. He did not go with Maj. Shah Alam. To the 

east side of golf ground there was fencing of net.  

There was dissatisfaction among the BDR personnel on the 

point of their demands. He denied the suggestion that he had his 

participation to such demand. On 25.02.2009 he had his 
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residence in Peelkhana. Before one year his residence was at 

outside Peelkhana. He has been in Peelkhana for two years. 

Primarily residence is allocated for a year. He denied the 

suggestion that he was also a rebellion. He came to Line at 

about 10 A.M. and he hid himself there for about 5/7 minutes. 

At that time there was no officer in the Line and the Line was 

quite safe. They went to Line presuming that he will get help 

therefrom. He hailed from Line No.1 but he remained in Line 

No.2. The stair was in the middle of the building. He can’t say 

who was miking. On hearing miking he left Peelkhana with his 

family members. He had his participation in ‘X¡m i¡a LjÑp§Q£’ for 

three months. He denied the suggestion that Gofran Mollik did 

not ask to take up arms. No burnt vehicle was seized in his 

presence. He denied the suggestion that at the instance of the 

authority he deposed falsely.  

P.W. 34 deposed that he attended Darbar. Having heard 

of firing he came out from Darber and came to the gate of 

Signal Sector. There he saw a pick up and 200/250 BDR 

personnel who were bringing out arms and expressing joy- ‘Zviv 

A ¿̄ †ei Ki‡Q I Dj−vm Ki‡Q|’ Among them he could recognize 
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Shah Alam of 13 Battalion. He came back at 13 Battalion. 

............................ Afterwards he came down in front of the 

mosque. He saw 29826 Shah Alam to make firing. At about 11 

A.M. he saw some rebellions to bring an officer in front of 13 

Battalion. Among them he could identify the 

condemner/appellant Gofran Mollik of 24 Battalion. That 

officer was Lt. Col. Lutfor Rahman. Afterwards he heard firing.  

 In cross-examination on behalf of the 

condemner/appellant he stated that he is in the post of Habilder. 

He was not in 24 Battalion. He denied the suggestion that he 

was a rebellion. He can’t remember what he deposed before I.O 

of ‘X¡mi¡a LjÑp§Q£’. I.O. recorded his statement by his own hand 

and then computer composed. 24 Battalion was 1 Kilo far off 

from 13 Battalion. He denied the suggestion that he did not 

know the condemner/appellant Gofran Mollik and did not see 

him and that he deposed falsely.   

P.W.75 deposed that on the date of occurrence he went to 

24 Rifle Battalion. While he was in the office he heard 2/3 

rounds firing. Meanwhile he also came to know from the 

shouting of BDR personnel in front of Line that there happened 



 

 

719 

firing in Darbar. He got afraid and came down on the ground 

floor and on the way to wash room he came to see some BDR 

personnel to go towards east to D.G’s Banglow from the west 

with agitated mood. He could identify those BDR personnel. 

Among them he could identify the condemner/appellant Subedar 

Maj. Gofran Mollik, Naik Subedar Md. Islam Uddin, Sepoy Md. 

Al Masum, Sepoy Md. Shamsul Alam, Sepoy Gautam Deb, 

Sepoy Mohsin Ali and Sk. Masum of Chittagong sector.  

In cross-examination he reiterated that he deposed before 

I.O. that he could identify Subedar Maj. Gofran Mollik. He 

denied the suggestion that he could not identify the 

condemner/appellant and that he did not see him with arms at the 

time of occurrence. 

P.W. 116 is Lance Naik (54591) Abdur Rahman of 24 

Rifle Battalion. He deposed that on 25.02.2009 he was on duty at 

Golf ground. At about 9.30 he heard firing at gate No.5 and 

came to see people running to and fro. On the way to his 

residence when he reached near to quarter guard he saw some 

rebellions to run towards Darbar with arms. He came back to 

Line of 24 Battalion. He could identify 64789 Sepoy Abdur 
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Rahman among those he took up arms. He also came to see the 

condemner/appellant J.C.O. 3528 Subeder Maj. Gofran Mollik, 

60658 Md. Azim Patwari, J.C.O. 4275, Subader SK. Ashraf Ali, 

37323 Habilder Jamrat Ali, 34575 Habilder Sahabuddin, 65702 

Sepoy Emran, 76263 Sepoy Arafat, 73583 Sepoy Mijanur, 

77805 Sepoy Mahboob, 59938 Sepoy Nannu, 73345 Sepoy 

Zillur, 68079 Sepoy Sahinoor, 69082 Sepoy Osim Chakma, 

50623 Lance Naik Ekramul Huq and others with arms and to 

make discussion with fighting mood. Thereafter he took shelter 

in J.C.O. Quarter.  

In cross-examination on behalf of condemner/appellant, 

he stated that at golf ground there were 50/60 BDR personnel. At 

the time of firing Maj. Shah Alam was not at golf ground. He 

became surprised on firing sound. The condemner/appellant 

Shamim Al Mamun went through between rain tree and golf 

Ghar at 10 A.M. He came to see Gofran Mollik to walk near 

from rain tree. He denied the suggestion that he did not see the 

condemner/appellant with arms at the place of occurrence.  

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Rifle Battalion, Dinajpur. He came to Peelkhana on 
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16.02.2009 and on the date of occurrence i.e. on 25.02.2009 he 

was in Darber. After commencement of Darber Sepoy Moyeen 

entered into Darber with arms. Sepoy Kajal followed Moyeen 

with arms. DG asked all to take seat. He asked General Tareq for 

help. D.G took shelter to the north side of the stage. Beside D.G, 

DDG Bari, Col. Anis and some other were there. He was to the 

south of the stage. Col. Elahi was beside him. From Micro phone 

he was calling soldiers to maintain order. 2/3 BDR personnel 

caught hold him and Nurul Islam. He found Sepoy Ibrahim with 

agitated mood. Sepoy Mamun took away his mobile. He found 

4/5 BDR personnel outside Darber in aggressive mood He could 

identify Sepoy Rion and Siddique. One of them assaulted him 

with rod. Sepoy Ramjan also took away his another mobile. 

They also assaulted Maj. Nurul Islam who came forward to save 

him. Two soldiers took him on the main road. One of them was 

Sepoy Murad of 44 Battalion. They took him on the 2nd floor of 

JCO quarter. There he found an old woman and two children. 

Sepoy Barun confined him in a room under lock and key. 

Afterwards he came to know that the residence was of Subeder 

Maj. Gofran. Later on Gofran Mallik came to his residence with 
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SMG. Gofran Mallik did not ask him anything. Rather said 

‘Hac¤l kMe H−p−Re a¡q−m b¡−Lez’ Gofran Mallik left the residence 

with his family members. He left him under the care of Sepoy 

Barun. He talked at several places with the mobile of Sepoy 

Barun. He had talk with Maj. Moyeen (Rtd) and he informed 

him all. He replied that Prime Minister was taking all possible 

steps. After a while, Gofran Mallik returned with arms and asked 

him of steps taken by Prime Minister. Gofran Mallik became 

angry and wanted to talk with Prime Minister. Afterwards he 

talked with Maj. General Tareq Siddique ‘Bf¢e j¢ÇH qe h¡ e¡C qe 

¢ia−l Army f¡W¡−he e¡z ¢ia−l Army f¡W¡−m Bjl¡ c−m Efc−m ¢hiJ² q−u 

…mn¡e he¡e£ h¡¢ld¡l¡ d¡ej¢ä pq pLm Hm¡L¡u aReR L−l ®chz öd¤ B¢j e¡ 

309 ¢V VOP ®b−L ¢h−â¡−ql B…e SÆ−m EW−hz’ Saying that Gofran 

Mallik went at gate No.4 to meet with Minister and M.Ps. At 

about 7.00 Sepoy Murad entered into residence with SMG and 

pointed arms towards him and attempted to fire. However he left 

him. On 26.02.2009 Gofran Mallik returned with arms and asked 

him to put on his dress. He made up himself with civil dress. 

Gofran Mallik took him to quarter guard. Later on M.P. Reza 

rescued him and took him at gate No.4 and he went out through 
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gate No.4. Later on, he came to know that under the leadership 

of DAD Towhid, DAD Nasir, DAD Rahim, DAD Jalil, Habilder 

Rafiq a 14 member delegation went to Prime Minister’s Office. 

They placed their demands but concealed the killing of 74 

persons including 57 army officers.  He identified his recovered 

mobile exhibit LV.  

In cross-examination on behalf of Subeder Maj. 

Gofran Mallik, he stated that on 26.02.2009 at about 3.30 he 

left Peelkhana through gate No.4. He did not witness TV 

Banglavision and cannot say whether he heard BBC and 

ATN Bangla. He stated that he also did not follow his 

interview in the media. He denied the suggestion that he 

deposed before media that Gofran Mallik saved him. He 

cannot remember with how many persons he talked over 

mobile. He talked with Maj. General Tareq Siddique several 

times. He cannot remember his mobile number. He arrived 

at the residence at about 10.45/11.15. He also talked with 

Maj. Monjur from the mobile of younger son of Gofran 

Mallik. He remained there on the night. Naik Subeder Kader 

was also in the residence. He denied the suggestion that he 
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deposed falsely that Gofran Mallik had talk with Prime 

Minister and that he had no talk with Maj. General Tareq 

and Maj. Moyeen. He cannot remember now what Gofran 

Mallik told him. Since he put off uniform Gofran Mallik 

gave him civil dress and Gofran Mallik took him to quarter 

guard. He denied the suggestion that Gofran Mallik saved 

him at the cost of his life. He denied the suggestion that 

Gofran Mallik had no arms with him.  

P.W. 170 deposed that on 25.02.2009 he was at EME 

Workshop. At about 9.15 A.M. he heard firing and also came to 

see BDR personnel to run to and fro.  They went into workshop. 

At that time he also came to see BDR personnel to go to quarter 

guard and to make them blank fire. In the workshop he found 

Griser Awal, Launch Driver Nurul Islam, OVM driver 

Shahabuddin, Motaleb, Mannan and some others. At 11.00 A.M. 

he came to know that the dead body was of Lt. Col. Elahi and at 

14.00 hours he also came to know that the dead body of a Major 

is lying to the east of garage. Later on, he came to know that 

dead body was of Maj. Salam. At about 16.00 hours he went to 

EME Barak and remained there. He came to see therefrom OVM 
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driver Rabbi, Emdad, Majaher, Ruhul Amin were making joy at 

the revolt by BDR and Sepoy Karim with red cloth on his head 

and with arms entered into T.V. room. He also came to see 

Sepoy Bellal, Al-Amin, Habilder Nur, Naik Shamsuddin to enter 

into TV room with arms. A.B. Siddique set machinegun. He also 

saw Lance Naik Assistant Sorowar to move around with arms. 

He remained in EME Line till 1.00 hours of the night. Karim 

threatened him to shoot. At 2.00 P.M. Habilder Nurul Islam 

entered into workshop and asked him to go to Parade ground. He 

came to see 150/200 BDR personnel on the ground. There he 

found Home Minister, IGP and State Minister of Law to deliver 

speech. Subeder Maj. Gofran was also delivering speech on 

behalf of BDR. BDR personnel was asked to surrender arms. He 

could not return back to Barak and on the following day at 8 

A.M. he left Peelkhana crossing over the wall. He also saw 

Habilder Latif with arms.  

 In cross-examination on behalf of Subeder Gofran Mallik, 

he stated that on the following night at about 2.15/2.30 he found 

Gofran Mallik who was delivering speech. He also saw Habilder 

Latif with arms. He came out with the permission of Latif. He 
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deposed before the I.O. that at 2.30 he became ill. He was 

listening radio at 1.30 on the night with Karim. He cannot say 

whether ABC broad casted news at 2.00 on the night. But on the 

date of occurrence the news was broadcasting repeatedly. While 

Rezaul Karim attempted to shoot him he hid himself in EME 

bath room. Home Minister was 200 yard away from Shahid 

Minner. He denied the suggestion that he did not see Gofran 

Mallik to make to deliver speech.  

P.W.488 deposed that on 14.09.2009 from video footage 

he identified 3528 Subeder Major Gofran, 66203 Nazir, 73140 

Shahjahan, 68696 Shamim Al-Mamun, 74815 Faruque Ahmed, 

75847 Ashraful. He identified their picture as exhibit CXLVIII 

series.  

In cross-examination, he stated that there is no reference 

of case number in the picture and there is no reference of date in 

support of his signature. He denied the suggestion that he could 

not identify the accused from picture. He cannot say when the 

picture was taken. He has no negative of the picture. He deposed 

before the I.O. Raunakul twice i.e. on 10.03.2011 and 

14.09.1999. In his deposition before the I.O. he did not refer the 



 

 

727 

name of Ashraf, Najir, Faruk, Gofran, Juel, Shahjahan. He 

denied the suggestion that he deposed falsely as being tutored. 

P.W. 580 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar. Sepoy Moyeen and Kajal entered into 

Darbar with arms. He came out from Darbar and on his way to 

hospital he came to see Sepoy 68696 Juel and 47474 Lance Naik 

Ekramul to make firing in front of Darbar and 65571 Sepoy 

Ramjan to burst fire towards Darbar. He also came to see the 

condemner/appellant Subedar Maj. Gofran Molick in front of the 

Line of 24 Battalion and to make direction with arms to all to go 

to kote and to take arms and to resist the army officers and to kill 

them all, so that no one can survive. He saw beside him Habilder 

Sahabuddin.  

In his cross-examination on behalf of the 

condemner/appellant he stated that it took 10/12 minutes to go to 

hospital coming out from Darbar. He denied the suggestion that 

he had no meeting with the condemner/appellant and that he did 

not see him and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 12.03.2009 and taken on 

remand for 13 days at three times. He denied the suggestion that 

on taking remand he sent the appellant two TFI cell, RAB and 

CID and thereby obtained his confession by oppression. P.W.12 

did not specify in his 161 statement when the rebellions 

surrounded Lt. Col. Lutfor Rahman. He merely referred after a 

while. P.W. 12 deposed that he took shelter in a store room. He 

did not draw the sketch map and index of that store room. He 

also did not seize it’s door and window. P.W.12 deposed in his 

161 statement that he remained whole day and night on 

25.02.2009 in that store room. P.W.14 deposed of the store room 

where P.W.12 took shelter. P.W.14 deposed that the rebellions 

closed the door of signal sector and broke down the glasses of 

the door by ‘iW Ges jvwV’. He measured the gap of the door 

through which P.W.12 saw the appellant. It was possible to see 

through it, but it has no reference in C.D. He did not seize the 

door as alamat. He denied the suggestion that he did not seize 

the door since it had no gap to look into. He measured the 

distance between 24 Battalion, Dhaka Sector Office. One is to 
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the north and other is to the south of the door. P.W.22 did not 

specify the location of the residence.  He investigated the 

location of the residence but at present he cannot remember it. 

He denied the suggestion that P.W.22 made a fictitious 

statement. P.Ws.29 and 116 deposed in their 161 statements that 

at 9.30 hearing firing sound they went to Line of 24 Battalion at 

the instruction of Subeder Ashraf. P.W.29 further deposed that 

when he came to the bottom of the stair of 24 Battalion he came 

to see the condemner/appellant. P.W.116 also deposed that 

coming back to Battalion he came to see the 

condemner/appellant under banian tree and gole-ghar beside 

basketball ground. Gole-ghar was at a distance of 400 yards 

away from stair point of 24 Rifle Battalion. P.W.34 deposed in 

his 161 statement that at about 11.00 A.M. some BDR personnel 

took away an officer in front of 13 Battalion. He did not depose 

that among them he could identify the condemner/appellant 

Gofran Mallik of 24 Battalion. P.W.154 deposed that coming out 

from Peelkhana he told the reporters of the occurrence but he did 

not collect that video-clip. He denied the suggestion that P.W. 

154 told before media that the condemner/appellant saved him 



 

 

730 

and thus he did not collect it. P.W. 154 deposed in his 161 

statement that he took shelter in the residence of the appellant 

Gofran Mollik and remained there, took fruit and sent messages 

therefrom. He also deposed that the condemner/appellant 

provided him civil-dress and pushed him out by the gate No.4. 

He referred in his 161 statement the name of a person Barun and 

also of a women. He could not tress out the women. Barun was 

arrested and later on not sent up. He did not cite him as witness. 

He denied the suggestion that since Barun will not support his 

case he did not cite him as witness. P.W.170 deposed in his 161 

statement that at 2 hours on the night following the day 

25.02.2009 Home Minister and State Minister of Law entered 

into Peelkhana and addressed the rebellions and BTV recorded 

the addressing. He seized that video –clip but did not make any 

print and thus can’t say it’s contents. He denied the suggestion 

that he did not print it since it will go against his investigation. 

He denied the suggestion that P.Ws.488, 576, 522 all are 

fictitious witnesses. The date of retirement of the appellant was 

30.12.2009. At the time of occurrence he reached to the age of 
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retirement having born in 1953. The appellant told him that he 

was a freedom fighter but he was not supplied with any paper.  

  The confessional statement of Sepoy Md. Gofran Mallik 

runs as under- 

“B¢j haÑj¡−e 24 l¡C−gm hÉ¡V¡¢mu¡−e p¤−hc¡l −jSl ¢qp¡−h LjÑla 

B¢Rz 2005 p¡−ml H¢fÊm j¡−p 40 l¡C−gm hÉ¡V¡¢mu¡−e e¡C‰ÉR¢s q−a 

¢h¢XBl ¢fmM¡e¡u H−p ®k¡Nc¡e L¢lz flha£Ñ−a 24 l¡C−gm hÉ¡V¡¢mu¡−e 

®k¡Nc¡e L−l p¤−hc¡l ®jSl ¢qp¡−h 01/01/08 Cw q−a hÉ¡V¡¢mu¡−el 

c¡¢uaÅ f¡me L¢lz Bj¡l hÉ¡V¡¢mu¡−e 642 Se pcpÉ ¢Rmz a¡l p¡−b V¡–

−n¡l 243 Se pwk¤š² quz 25/02/09 Cw a¡¢lM clh¡−l AwnNËq−el SeÉ 

Bj¡−cl hÉ¡V¡¢mu¡e q−a 355 Se−L ¢e−cÑn ®cuz 25.02.09 a¡¢lM 

pL¡m 08.20 V¡u B¢j clh¡l q−m ¢N−u Ef¢ÙÛa qCz Ae¤j¡e p¡−s 

BVV¡l pju Bj¡−cl hÉ¡V¡¢mu¡−el q¡¢hmc¡l ®jSl ®j¡x n¡q¡h E¢Ÿe 

Hhw e¡−uL Cpm¡j E¢Ÿe Bj¡−cl hÉ¡V¡¢mu¡−el 355 Se−L c¡lh¡l q−m 

¢e−u B−pz Bjl¡ clh¡l q−ml phÑ c¢r−e hp¡ ¢Rm¡jz phÑ Eš−l 

®pe¡h¡¢qe£l A¢gp¡l pq ¢XH¢Xl¡ hp¡ ¢Rmz j¡TM¡−e −pM¡−e °p¢eLl¡ 

hp¡ ¢Rmz clh¡−ll Af¡WÉ ¢X¢S Hhw ¢X¢X¢S ¢h−NË¢Xu¡l −Se¡−lm j−q¡cu 

hp¡ ¢R−mez Ae¤j¡e 09.05 V¡u Ae¤ù¡e öl¦ qu Hhw Ae¤j¡¢eL 09.15 

V¡u ¢X¢S j−c¡u a¡l hš²hÉ öl¦ L−lez fÐb−j ¢a¢e fÐd¡e j¿»£l BNje 

Efm−r fÉ¡−l−Xl fÐnwp¡ L−lez flha£Ñ−a X¡mi¡a LjÑÑp§Q£l hÉ¡f¡−l 

pLm−L ¢S‘¡p¡ L−le z Bfe¡l¡ X¡m i¡−al V¡L¡ ®f−u−Re ¢Le¡? Eš−l 

e£Q¤ ü−l fÐ¡¢ç ü£L¡l L¡−m ¢X¢S j−q¡cu h−me ®k, Bfe¡l¡ A−e−LC 

LjÑp§Q£−a ¢R−me e¡z ¢L¿º B¢j ph¡C−L V¡L¡ ¢c−u¢Rz Bfe¡l¡ ¢L V¡L¡ 

f¡e e¡C? ¢h¢XBl pcpÉNZ Bl HLV¤ ®S¡−l h−m ®k, qÉ¡y ®f−u¢Rz Ae¤j¡e 

09.20 ¢jx Hl pju ¢X¢S j−q¡c−ul X¡mi¡−al I Lb¡ ®no qh¡l f−l 

clh¡l q−ml c¢re f§−hÑl clS¡ ¢c−u ¢h¢XBl Hl ®f¡o¡L f−l¡¢qa ®hm 

V¤¢f hÉa£a HLSe ¢h¢XBl pcpÉ l¡C−gm ¢e−u â¦a ®c±−s ¢N−u ¢X¢S 

j−q¡c−ul O¡−s l¡C−gm ®V¡L¡uz p¡−b p¡−b ¢X¢X¢S p¡−qh AÙ»pq a¡−L 
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S¡f−V d−lez −p L¡yf−a L¡yf−a ¢e−Q f−s k¡uz 4/5 Se A¢gp¡l ®c±−s 

¢N−u a¡−L d−l ®m¡LV¡l N¡−ul lw gpÑ¡,j¡b¡u V¡L ¢Rmz hup Ae¤j¡e 

30/35 hRlz a¡−L B¢j C¢a f§−hÑ LM−e¡ ®c¢M e¡Cz Hje pju clh¡l 

q−ml Ešl f¡−nÄÑ ®b−L fÐb−j c¤¢V l¡C−gml …¢ml në ö¢ez p¡−b p¡−b 

h¡C−l ®hn L−uL¢V hÐ¡n g¡u¡−ll në quz I j¤ý−aÑ clh¡l q−ml ®m¡LSe 

ýlýl L−l ®hl q−a b¡−Lz ®Lhmj¡œ ®pe¡h¡¢qe£l A¢gp¡lNZ clh¡l 

q−ml ¢ia−l b¡−Lez p¡−b p¡−b ¢X¢S p¡−qh h−me ®k, pLm ¢pJ Hhw 

Hp,Hj Ne Q−m k¡ez Hhw ¢eS ¢eS ®L¡a p¡jm¡e B¢j aMe ®c¢M Bj¡l 

f¡−n ¢h¢XBl Hl ®LE e¡Cz HL f¡−n −pe¡h¡¢qe£l A¢gp¡lNZ B−Rez 

B¢j clh¡l q−ml c¢re f¡−nÄÑ ®jCe ®NC ¢c−u ®hl q−u ®c¢M ®p¾V¡m 

He,Hp,H Hl p¤−hc¡l h¡h¤m pq B−l¡ 100/150  Se ¢h¢XBl ®m¡LSe 

c¡¢s−u B−R Hlfl Ešl ¢cL ®b−L œ²−jC …¢ml BJu¡S h¡s−a öl¦ 

L−lz Bj¡l¡ aMe f§hÑ ¢c−L ®c±−s ®k−a b¡¢Lz Bj¡l p¡−b aMe Bj¡l 

hÉ¡V¡¢mu¡−el e¡−uL p¤−hc¡l p¡j¡c ¢Rmz f−b q¡¢hmc¡l j¡q¡h¤−hl p¡−b 

Bj¡l ®cM¡ quz B¢j q¡¢hmc¡l j¡qh¤h J e¡−uL p¤−hc¡l p¡j¡cpq 

Bj¡−cl hÉ¡V¡¢mu¡−e ¢N−u ®c¢M Bj¡−cl hÉ¡V¡¢mu¡−el ®lLXÑ n¡M¡l 

h¡l¡¾c¡u 10/12 Se ®f¡o¡L d¡l£ ¢h¢X Bl ®S¡u¡e B−Rz a¡−cl j−dÉ c¤C 

Se mÉ¡¾p e¡−uL q¡l¦e¤l l¢nc J mÉ¡¾p e¡−uL pqL¡l£ H hÐ¡’ He¡j¤m 

AÙ»pq c¡¢s−u B−Rz B¢j Hl j−dÉ Bj¡l ®j¡h¡Cm ew- 0173133440  

®b−L Bj¡−cl ¢pJ ®mx L−eÑm m¤vgl lqj¡e pÉ¡−ll p¡−b Lb¡ h¢mz 

®j¡h¡C−m ¢p,J pÉ¡−ll AhÙÛ¡e S¡e−a Q¡C−m ¢a¢e h−me ®k, ¢a¢e clh¡l 

q−mz B¢j a¡−L h¢m −k Bf¢e ®ki¡−h f¡−le ®L¡e HLV¤ h¡p¡u AhÙÛ¡e 

®eez AhÙÛ¡ i¡m e¡z HC pj−u B¢j a¡l f¡−n Aehla …¢ml BJu¡S 

öe−a f¡Cz ®f¡o¡L f¢l¢qa AÙ»d¡l£ 4/5 Se ¢h¢XBl pcpÉ ¢pNe¡−ml 

−pƒ−ll S¡e¡m¡ clS¡l L¡yQ i¡‰¢Rmz C¢aj−dÉ ¢fLBf ®k¡−N AÙ»d¡l£ 

¢h¢X Bl pcpÉl¡ j¡C¢Lw L−l AÙ» ¢e−a h−m Hhw M¡¢m q¡−a b¡L−m ®j−l 

®gm−h h−mz B¢j q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿe J Bl,¢S Lj¡ä¡l a¡−ql 

pq hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw ®L¡−al clS¡ i¡‰¡ ®c¢Mz ®L¡−al 

AÙ»N¡l q¡−a HL¢V l¡C−gm J …¢m ¢eC Hhw 24 l¡C−gm hÉ¡V¡¢mu¡−el 

®N¡m O−l ¢N−u h¢pz aMe Ae¤j¡e ®hm¡ 10.15 ¢jx q−hz ¢LR¤re fl 24 

hÉ¡V¡¢mu¡−el ¢LE hÐ¡−’l ea¥e ¢pf¡q£ pqL¡l£ Hl L¡−R b¡L¡ Hp,Hj,¢S 
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J c¤¢V i¢aÑ jÉ¡N¡¢Se B¢j ¢eC Bl Bj¡l L¡−R b¡L¡ l¡C−gm J …¢m 

a¡−L ¢cCz q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿ−el ¢eLV Hp,Hj,¢S J q¡¢hmc¡l 

a¡−q−ll ¢eLV l¡C−gm, q¡¢hmc¡l ®Sj¡l−al ¢eLV Hg,Hj,¢S, 

q¡¢hmc¡l, q¡¢g−Sl ¢eLV l¡C−gm ¢Rmz pL−mC JM¡e ®b−L −L¡−a k¡Cz 

®pM¡−e ¢pf¡q£ j¢e−ll ¢eLV l¡C−gm ®cM−a k¡Cz ®hm¡ ®f±−e h¡lV¡l 

pju H−cl−L ¢e−u 9/¢p ®a Bj¡l ®L¡u¡VÑ¡−l k¡Cz ¢LR¤re f−l e£−Q 

H−p f¡C p¤−hc¡l n¡qca −q¡−pe, p¤−hc¡l Bnl¡g H ®L¡Çf¡e£, mÉ¡¾p 

e¡−uL A¡¢aL¥m Hhw  ¢h ®L¡Çf¡e£l HLSe ¢q¾c¤ ¢pf¡q£ k¡l e¡j j−e e¡Cz 

a¡−cl ®f¡o¡L f¢l¢qa J AÙ» …¢m pq ®cM−a f¡Cz 25/02/09 a¡¢lM 

¢hL¡m 5/6 V¡l ¢c−L B¢j Bj¡l Ù»£ J ®R−m−cl−L ®XCl£ g¡−jÑl f¡n 

¢c−u jC Hl j¡dÉ−j ....................... pLm−L f¡l L−l  ................ 

®k−a p¡q¡kÉ L¢lz ®pM¡e ®b−L Bj¡l CE¢eV m¡C−e Q−m B¢p Hhw ®N¡m 

O−l H−p AeÉ¡eÉ−cl−L p¡−b h¢pz 10/15 ¢jx f−l e£−Q ¢N−u ®c¢M 

50/60 Se ®f¡o¡L f¢l¢qa pnÙ» ¢h¢XBl pcpÉ M¡Ju¡ c¡Ju¡ L−l−Rz 

a¡l¡ Bj¡−L 24 l¡C−gm hÉ¡V¡¢mu¡−el pcpÉz l¡a Ae¤j¡e p¡−l BVV¡u 

®N¡m Ol ®b−L Bj¡l h¡p¡u AÙ»pq Q−m k¡Cz f−l l¡−a RP Lj¡ä¡l 

A¢gp¡l a¡−ql Bj¡l h¡p¡u ¢N−u Bj¡−L NË¡E−ä Bp¡l SeÉ X¡L¡X¡¢L 

L−lez B¢j nl£l i¡me¡ h−m M¡he¡ h−m S¡e¡Cz 26/02/09 a¡¢lM 

Hp,Hj,¢S ¢e−u pL¡m 10 V¡u Bj¡l CE¢eV m¡C−e k¡Cz aMe ®N¡m O−l 

q¡¢hmc¡l ®jSl n¡q¡hE¢Ÿe, q¡¢hmc¡l a¡−ql, q¡¢hmc¡l Sj¡la mÉ¡¾p 

e¡−uL q¡l¦e, q¡¢hmc¡l q¡¢gS Hm,¢X ®pLn−el j¡æ¡e pq B−l¡ A−eL 

Se ¢Rmz AÙ» AeÉ¡eÉ−cl p¡−b c¤f¤−ll fl ®L¡−a A¡¢j Sj¡ ®cCz 

26/02/09 a¡¢lM ¢hL¡m Ae¤j¡e 05.00 V¡l pju  ¢X,H,¢X ®a±¢qc 

,¢X,H,¢X L¡−cl, p¤−hc¡l ®jSl j¤h¡−ul, p¤−hc¡l −jSl n¢qc, p¤−hcl 

®jSl q¡¢gS, ®q¡−pe ®p¾VÌ¡m Bl,¢f Lj¡ä¡l e¡−uL p¤−hc¡l L¡¢cl Hhw 

B¢j 4ew ®N−V Ef¢ÙÛa qCz 25/02/09 Cw a¡¢lM l¡−œ B¢j Bj¡l h¡p¡u 

40 l¡C−gm hÉ¡V¡¢mu¡−e −jSl ®Sq¡c£ pÉ¡l−L h¢m Hhw 26/02/09 

a¡¢l−M ¢hL¡m a¡−L 4ew ®N−V ¢c−u ®hl L−l ¢cCz ¢hL¡m ®f±−e h¡lV¡l 

¢c−L B¢j ®f¡o¡L M¤−m ¢p¢i−m ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf−L 
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f¡m¡Cz plL¡−ll ®O¡oe¡ j−a 03/03/09 a¡¢l ¢fmM¡e¡u ®k¡Nc¡e L¢lz 

HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of Sepoy Md. Emran 

Chowdhury(C.S.34) runs as under-  

‘Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j jyrdi ingv‡bi ewW 

MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b _vKZvg| 24/2/09 

Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK c‡o Avwg 

24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii 

Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs 

†KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi 

†mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi 

wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo Lvbv LvIqvi Rb¨ hvq| 

Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv LvB| LvIqv †k‡l 

Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| 

ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i hvB| †mLvb 

†_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj 

e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G 

nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I †j: K‡Y©j 

jyrdi ingvb m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi Zv‡ni (24 

ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 ivB‡dj e¨v‡Uwjqvb) 

nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs ZvwiL `ievi 

n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb 

Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj n‡j †Zvgvi wmI mv‡ne Awd‡m 

P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U Zv Rvbv‡e| ZLb Avwg Awd‡m 



 

 

735 

hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K †Mvdivb gwjøK gv‡S 

gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv Av`v‡qi Rb¨ 

Awdmvi‡`i wRw¤§ Kiv n‡e| ....................Gici Avwg 24 ivB‡d‡j 

e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 

441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb 

gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges 

†mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, 

wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z 

†`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ 

Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi 

Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, 

Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv 

Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 

ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv 

A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi 

ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI 

m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei 

†PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j|’ 

Mr. K.M. Zahid Sarwer, the learned Deputy Attorney 

General in continuation of his earlier submission submits that 

all the above witnesses are relevant, competent and their 

testimony being reliable, credible together with the confessional 

statement of the condemner/appellant as well as the confession 
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of the co-accused prosecution succeeded to prove the charges 

under Sections 120B/302/149 of the Penal Code against the 

condemned/appellant beyond all reasonable doubt and urges to 

accept the reference in regards to the above 

condemner/appellant and to dismiss the Appeal filed on his 

behalf. 

 Mr. K.M. Zahid Sarwar further submits that the 

condemner/appellant Gofran Mollik had his complicity in 

conspiracy as it appears from his confessional statement and 

that of co-accused Sepoy Md. Emran Chawdhury (C.S.A. 34) 

and in view of section 10 of Evidence Act it bears relevancy as 

evidence. P.W. 24 deposed that having heard firing sound he 

asked Gofran Mollik over mobile of the occurrence but he 

asked him to remain silent in the residence and that proves that 

he had knowledge of conspiracy and it bears inference of his 

association with the conspirators. He also saw the 

condemner/appellant with arms in leading part. P.Ws. 29, 154, 

170 and 580 also saw him with arms, in unlawful assembly and 

to play leading part to the occurrence asking other BDR 

personnel to take up arms and to participate in the rebellion. In 
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presence of P.W. 154, the condemner/appellant threatened Maj. 

General Tarek Siddiq, Military adviser of Prime Minister not to 

send army, otherwise they will damage all area including 

Gulshan and Banani. P.W. 580 heard the condemner/appellant 

to make direction to the BDR personnel to take up arms and kill 

army officers, so that none of the army officers could survive. 

P.Ws. 12, 14, 22, 34 and 75 all are eye witnesses to assaulting 

Lt. Col. Lutfar Rahman who was ultimately killed. P.W. 488 is 

also an eye witness and he identified the condemner/appellant 

from video footage, the exhibit- CXLVIII. P.W. 12 was the 

commandant of 24 Rifle Battalion. P.W. 24 also identified him 

since the condemner/appellant served under him. All the P.Ws. 

12, 14, 24, 29 and 75 served in 24 Battalion. No doubt appears 

to their identification of the condemner/appellant who hailed 

from 24 Rifle Battalion. P.W. 116 identified him with his 

Regiment No. J.C.O. 3528. He also identified him with arms 

and agitated mood with other rebellions.  

The learned Deputy Attorney General further submits 

that the confession of the condemner/appellant as recorded by 

P.W. 360 appears inculpatory, voluntary and true. It finds 



 

 

738 

corroboration by the evidence of aforesaid witnesses and it 

bears evidentiary value. The confession of co-accused also 

bears evidence having corroborated by the prosecution 

witnesses. 

The learned Deputy Attorney General lastly submits that 

the criminal appeal filed on behalf of the condemner/appellant 

is liable to be dismissed and the reference in respect of the 

condemner/appellant be accepted.  

Mr. Md. Aminul Islam the learned Advocate appearing 

on behalf of the Appellant submits that the evidence adduced 

by the prosecution in support of the charges against the 

appellant is highly doubtful, unreliable, unacceptable and can’t 

be based on for conviction of the appellant and that the trial 

court sentenced him merely on surmise and conjecture. 

Mr. Md. Aminul Islam further submits that no tangible 

evidence appears against the condemner/appellant as to his 

culpability either in making conspiracy or causing any 

casualties or disappearing of the evidence and as such the 

charges brought against him find no basis and the sentence 

awarded to him can’t be appreciated. 
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Mr. Islam further submits that admittedly P.W. 1 is not 

the eye witness to the occurrence and as such he did not refer 

his name in the F.I.R. Admittedly P.W. 12 took shelter in the 

store room under close door and in view of the above 

circumstances of his position his claim of seeing the 

condemner/appellant with others as many as more than 6 

persons is absolutely impracticable and can’t be relied upon. 

His evidence appears untenable, unreliable and unacceptable. 

P.W. 14 also claims to take shelter in the store of signal sector 

and thus his evidence claiming to see from veranda of signal 

sector of taking away Lutfor Rahman towards D.G.’s Banglow 

in way of assaulting manner from the office of 24 Battalion 

can’t be relied upon. Since he admitted that signal sector was 

on the ground floor and Battalion office on the 2nd floor. They 

were observing from the same position but their evidence 

appears contradictory. P.W. 22 admittedly was on leave on the 

date of occurrence. His claim of seeing the occurrence in the 

manner of coming out from the residence to the office in the 

midst of such horrific situation and again return to residence 

and afterwards coming out from residence and his claim of 
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seeing the appellant with others assaulting Lutfor Rahman and 

to take him away from Battalion is no more but a myth and that 

can’t be relied upon. He further admitted in his cross-

examination that the appellant did not work with him. So his 

identification of the condemner/appellant appears highly 

doubtful. P.W. 24 admittedly was in his apartment in Peelkhana 

on the date of occurrence and having aware of the prevailing 

situation in Peelkhana he kept himself in his apartment under 

close door. He claims that at one time the rebellions entered in 

to his room by breaking door and took him out and on his way 

he came to see the condemner/appellant and others to assault 

Lt. Col. Lutfor Rahman. As it appears from his evidence he was 

taken at about 10.45 A.M. by breaking door by armed 

rebellions and in view of the facts it can’t be believed to allow 

him to survive. His evidence appears unreliable. Admittedly he 

went on U.N. Mission. P.W. 29 was at golf ground and under 

the situation being advised of having safe shelter he came to 

Line and claims to see the condemner/appellant and others, as 

many as more than 15 persons, is highly improbable and thus 

unacceptable. More so, his evidence does not find any 
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corroboration with the evidence of P.Ws 12, 14 and 22 in taking 

away Lt. Col. Lutfor Rahman in assaulting manner. The 

evidence of P.W. 75 finds no corroboration with other 

witnesses. Admittedly he was on the 2nd floor and having afraid 

he remained there. In view of the above facts his claim of 

coming to the ground floor to response at natural call in spite of 

wash room avaible on the 2nd floor (as he admitted in cross-

examination) can’t be believed and as such his evidence 

appears unacceptable. The evidence of P.W. 116 does not bear 

any substance. He merely saw the appellant and others on 

discussion with arms and ‘j¡lj¤M£ AhØq¡u’. He refers the appellant 

and others as many as 14 persons with their regiment numbers 

which appears unusual and in view of the above facts his 

evidence appears no more but tutored. From the admission of 

P.W. 154 it appears that he was given shelter in the residence of 

the condemner/appellant Gofran Mollik and he happened to 

meet with the condemner/appellant and had the appellant any 

culpability in killing army officers he (witness) would not be 

allowed to survive. From his evidence it appears that he 

provided the condemner/appellant (witness) safe shelter in his 
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own residence. It appears that he deposed falsely against the 

condemner/appellant which can’t be relied upon. From the 

evidence of P.W. 170 it appears that he displayed his role in 

surrendering arms after the occurrence. P.W. 448 deposed of 

identification of the condemner/appellant from video footage, 

CXLVIII, which as shown did not disclose any complicity to 

the occurrence of the condemner/appellant. More so, the video 

was of 26.02.2009. His evidence bears no substance. The 

testimony of P.W. 580 also appears uncorroborated by any 

other P.Ws. Besides, he is a witness of supplementary C.S. and 

he deposed before I.O. on 17.02.2011, long after two years. 

Apparently he appears as a tortured witness and he can’t be 

relied upon. P.W. 654 admitted that the appellant was aged 57 

years and his retirement date was 30.12.2009. No reason stands 

to his involvement for implementing the demands of BDR 

personnel at his retiring stage.   

Mr. Md. Aminul Islam further submits that 

condemner/appellant was taken on remand for 13 days at three 

times as admitted by the P.W. 654, the investigation officer. 

The appellant claims in his statement under section 342 of the 
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Code of Criminal Procedure that he was undergone inhuman 

physical torture and obtained the confessional statement under 

coercion. Moreover, his confessional statement finds no 

corroboration by any witness and the confession not being 

voluntary and true it can’t be taken in to consideration as 

evidence.  

Mr. Md. Aminul Islam also submits that the confession 

of co-accused finds no corroboration by any independent 

witness and thus it also can’t be considered as evidence against 

the condemner/appellant. 

Mr. Md. Aminul Islam further submits that none of the 

P.Ws identified the appellant on dock and trial court did not 

take into consideration of the written statement of the 

condemner/appellant submitted in examination under Section 

342 of the Code of criminal Procedure at which the appellant 

was highly prejudiced and that caused miscarriage of justice. 

He further adds that in view of the evidence on record, 

prosecution could not bring home the charges against the 

condemner/appellant and the reference as against him is liable 
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to be rejected and the Crl. Appeal/Jail Appeal. filed on his 

behalf deserves consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 
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the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, leading role to the occurrence, direction to the rebellions 

to participate in the rebellion and taking  away commandant Lt. 

Col. Lutfor Rahman in assaulting manner, threating to Maj. 

General Tareq Siddik, the Military Adviser of the Prime 

Minister.  All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication. The evidence as to transmission of thoughts 



 

 

746 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡” and 

taking away the commandant Lt. Col. Lutfor Rahman in 

assaulting manner, consequently his killing by the conspirators 

bears testimony of his complicity to the conspiracy, killings and 
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other atrocities happened therein. This has inference by his own 

confession- “B¢j q¡¢hmc¡l ®jSl n¡q¡h¤¢Ÿe J Bl.¢S Lj¡ä¡l a¡−qlpq 

hÉ¡V¡¢mu−el ®L¡−a k¡C J ®L¡−al clS¡ i¡‰¡ ®c¢Mz ®L¡−al AÙ»¡N¡l q−a HL¢V 

l¡C−gm J …¢m ®eC Hhw 24 hÉ¡V¡¢mu−el ®N¡m O−l ¢N−u h¢pz aMe ®hm¡ 10.45 

¢j. q−hz ¢LR¤rZ fl 24 hÉ¡V¡¢mu−el ¢LE hÐ¡−’l ea¥e ¢pf¡q£ pqL¡l£l L¡−R 

b¡L¡ Hp.Hj.¢S J c¤¢V i¢aÑ jÉ¡N¡¢Se B¢j ®eC J Bj¡l L¡−R b¡L¡ l¡C−gm J 

…¢m a¡−L ®cCz” It finds corroboration by the evidence of P.W. 

154, who took shelter in his residence- “a¡l¡ Bj¡−L J.C.O. 

−L¡u¡VÑ¡−l ¢e−u k¡u ®c¡a¡m¡ h¡p¡uz ....................... f−l S¡¢e h¡p¡¢V p¤−hc¡l 

®jSl ®N¡gl¡−el h¡p¡z f−l ®N¡gl¡e j¢õL SMG pq h¡p¡u B−pz” His 

talking over mobile with Military Adviser of the Prime Minister 

Tarek Siddik as P. W. 154 deposed- “¢LR¤rZ fl AÙ»pq ®N¡gl¡e j¢õL 

Bp−m  fÐd¡ej¿»£l Lb¡ E−õM L¢lz ¢a¢e l¡N¡¢eÄa q−u  h−me m¡N¡e ®c¢M B¢j 

fÐd¡ej¿»£l pw−N Lb¡ hm−h¡z ®N¡gl¡e j¢õL p¡j¢lL Ef−cø¡  ®jSl ®Se¡−lm 

a¡−lL ¢p¢Ÿ−Ll pP−N Lb¡ hm−mez ®N¡gl¡e j¢õL hm−a¢R−me Bf¢e j¢¿» qe 

h¡ e¡C qe ¢ia−l Army f¡W¡−he e¡z ¢ia−l B¢jÑ f¡W¡−m Bjl¡ c−m Efc−m 

¢hiš² q−u …mn¡e, he¡e£, h¡¢ld¡l¡, d¡ej¢ä pq pLm Hm¡L¡u aReR L−l ®chz 

öd¤ B¢j e¡ 309 ¢V  VOP ®b−L ¢h−â¡−ql B…e SÅ−m EW−hz” His 

participation to the occurrence holding arms finds corroboration 

by the evidence of P.Ws. 29, 170, 580.  
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All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities. The confession of co-accused Emran Chawdhury 

(C.S. 34) also provides corroboration to the strong inference of 

his complicity to the conspiracy- ’24.02.2009 Cw a¡¢lM pL¡m 6 V¡l 

¢c−L O¤j ®b−L E−W e¡Ù¹¡ L−l ®f¡n¡L f−s B¢j 24 l¡C−g−ml A¢g−p k¡Cz 

®pM¡−e pL¡m 8 V¡l ¢c−L ¢p,J pÉ¡−ll N¡¢s b¡−Lz I N¡s£−a pL¡m 8.30 V¡l 

¢c−L pÉ¡l−L Be¡l SeÉ 10 ew ®L¡u¡VÑ¡−l Ah¢ÙÛa pÉ¡−ll h¡p¡u k¡Cz pÉ¡l−L 

¢e−u N¡s£−k¡−N fÉ¡−lX NË¡E−ä k¡Cz fÉ¡−lX ®n−o pÉ¡l−L ¢e−u ¢h .¢X.Bl pcl 

cç−l k¡Cz pÉ¡l ®pM¡−e AeÉ¡eÉ A¢gp¡l−cl p¡−b ¢LR¤rZ ¢j¢Vw L−lez pÉ¡−ll 

l¡e¡l ¢pf¡q£ Bl¡g¡a pÉ¡l−L ¢e−u clh¡l q−m hs M¡e¡ M¡Ju¡l SeÉ k¡uz B¢j 

24 hÉ¡V¡¢mu¡−el ®N−V ¢N−u hs M¡e¡ M¡Cz M¡Ju¡ ®n−o B¢j m¡C−e ¢N−u ¢hnÐ¡j 

L¢lz  I ¢ce påÉ¡ 7.30 V¡l ¢c−L pÉ¡−ll  nÄ¡ös£−L ¢e−u  n¡q¡S¡ef¤−l k¡Cz 

®pM¡e ®b−L −gl¡l fl l¡a Ae¤j¡e 10 V¡l ¢c−L B¢pz 24 l¡C−gm hÉ¡V¡¢mu¡−el 

p¤−hc¡l ®jSl Hp.Hj ®N¡gl¡e j¢õ−Ll A¢g−p ¢j¢Vw H q¡¢Sl qCz ¢j¢Vw H B¢j 

p¤−hc¡l ®jSl ®N¡gl¡e  j¢õL, ¢p J ®m: L−ZÑm m¤vgl lqj¡e pÉ¡−ll XÊ¡Ci¡l 

B¢Sj f¡−V¡u¡l£, q¡¢hmc¡l a¡−ql (24 l¡C−gm hÉ¡V¡¢mu¡e), J mÉ¡¾p e¡−uL 

L¢lj q¡¢Sl ¢Rm¡jz ¢j¢Vw H ¢pÜ¡¿¹ qu ®k, fl¢ce 25/02.2009 Cw  a¡¢lM 
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clh¡l q−m A¢gp¡l−cl ¢S¢Çj Ll¡ q−h Hhw fÐ−u¡S−e qaÉ¡ Ll¡ q−hz ®N¡gl¡e 

Bj¡−L h−m ®k, clh¡l q−m Nä−N¡m q−m ®a¡j¡l ¢p,J p¡−qh A¢g−p Q−m Bp−a 

f¡−lz Bp−m Bj¡−L ®p−V a¡ S¡e¡−hz aMe B¢j A¢g−p k¡hz C¢af§−hÑ OVe¡l 

HL/®cs j¡p B−N ®b−L ®N¡ge¡l j¢õL j¡−T j¡−T A¢g−p hm−a¡ ®k pju 

b¡L−m c¡h£ c¡Ju¡ Bc¡−ul SeÉ A¢gp¡l−cl ¢S¢Çj Ll¡ q−hz’ It is to be 

noted that the Lt. Col. Lutfor Rahman was the commandant of 

24 Rifle Battalion at the relevant time and hour. P.Ws. 12, 14, 

22, 34, 75 all provides direct evidence of taking away Lt. Col. 

Lutfor Rahman in assaulting manner who was ultimately killed 

during the occurrence. It also finds inference from the 

confession of co-accused Emran Chawdhury (C.S. 34)- ‘C¢aj−dÉ 

p¤−hc¡l −jSl ®N¡gl¡e j¢õL Ju¡¢LV¢L−a Bj¡−L A¢g−p ®k−a h−mz B¢j 

A¢g−p k¡C Hhw ®pM¡−e 24 l¡C−gm hÉ¡V¡¢mu¡−el q¡¢hmc¡l a¡−ql, mÉ¡¾p e¡−uL 

L¢lj, ¢p,J pÉ¡−ll XÊ¡Ci¡l B¢Sj f¡−V¡u¡l£, ¢pf¡q£ Bl¡g¡a−L Ef¢ÙÛa ®c¢Mz 

a¡−cl ph¡l q¡−a AÙ» ¢Rmz Hl ¢LR¤rZ fl CE¢egjÑ f¢l¢qa AhÙÛ¡u ¢pJ ®m: 

L−ZÑm m§vgl lqj¡e pÉ¡l ®c±−s A¢g−p B−p Hhw a¡l A¢gp L−r h−pz p¤−hc¡l  

®jSl ®N¡gl¡e j¢õL ¢pJ pÉ¡l−L h−m ®k, Bfe¡−L 13 l¡C−gm hÉ¡V¡¢mu−e 

®k−a q−h, ®pM¡−e pLm A¢gp¡ll¡ B−Rez Bjl¡ aMe ¢pJ ®L ¢e−u 13 l¡C−gm 

hÉ¡−V¢mu¡−e k¡Cz 13 l¡C−gm hÉ¡V¡¢mu¡−el NË¡E−ä B¢j 8/10 Se A¢gp¡l−L 

®c¢M ¢pf¡q£l¡ AÙ» a¡L L−l c¡s L¢l−u ®l−M−Rz Bjl¡ ¢p,J ®m: L−ZÑm m§vgl 
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lqj¡e−L 13 l¡C−gm hÉ¡−V¢mu¡−el Hj¢V m¡C−el ¢fR−e ¢e−u k¡Cz ¢pJ pÉ¡−ll 

XÊ¡Ci¡l ¢pf¡q£ B¢Sj f¡−V¡u¡l£ m¡m L¡fs ¢c−u ¢pJ p¡−q−hl ®Q¡M h¡−d, l¢n 

¢c−u ¢fR−e q¡a h¡−dz B¢j Bj¡l l¡C−gm ¢c−u ¢pJ p¡−qh−L …¢m L¢lz ¢pJ 

p¡−qh  ®pM¡−e f−s k¡uz ®N¡gl¡e j¢õL Bj¡−L ®pM¡e ®b−L Q−m ®k−a h−mz’ 

Almost all the witnesses, notably P.Ws. 12, 14, 24, 29 hailed 

from 24 Rifle Battalion as the condemner/appellant  himself 

hailed therefrom and there is no doubt to their identification to 

the condemner/appellant. P.W. 488 also identified him with 

video footage exhibit- CXLVII. 

All the P.Ws. are eye witnesses. They all saw him in 

unlawful assembly with other rebellions and to his active 

participattion to the occurrence. No question arises to the 

credibility of their evidence. In the midst of the horrible 

situation every one tried to follow what was happening in the 

manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 
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against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.9 Sepoy/59838 S.M. Altaf Hossain 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.22 Major Abdullah Al-Mamun 

 P.W.27 Major Roushanul Firoz 

 P.W.32 Hushiar Ali, Mali 

 P.W.35 Sepoy/75327 Md. Tobbach Ali 

 P.W.40 Habilder/46095 Md. Babul Miah 

 P.W.56 Major B.A.5776/ Md. Rezaul Karim, 

 P.W.64 Sepoy 71969/Md. Hossain Ali 
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 P.W.74 Major Dr. Rounak Azad Eni 

 P.W.334 A.K.M. Emdadul Haque, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner along with confessional statements of co-accused–

Sepoy Selim Reza (C.S.6) 

  Sepoy Md. Kazal Ali (C.S.11) 

  Sepoy Md. Ibrahim (C.S.68) 

  Sepoy Md. Haider Ali (C.S.91) 

  Sepoy Al-Morad Khan (C.S. 394) 

In examination under Section 342 of the Code of 

Criminal Procedure the condemner/appellant submitted a 

written statement and adduced evidence of D.Ws. 15 and 20, 

Rupa Khatun and Md. Waheduzzaman Ripon.   

P.W.1, the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 

P.W.22 deposed that he was in his residence in Peelkhana 

on the auspicious day. He heard firing at 9 A.M. and came to 
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see from his residence on 2nd floor through window 20/25 BDR 

personnel with arms in the veranda of 24 Battalion. He saw 

them shouting and some of them to make firing. He also heard 

to say them to take arms quickly. To know of the occurrence he 

at once came to the office and saw some 7/8 clerical staff and 

runner in the veranda.............................. 

 He further deposed that after the occurrence at the 

request of Lt. Col. Moyeenul he came to Peelkhana and 

identified condemner/appellant and others in BDR 

hospital............................................ 

In cross-examination on behalf of the 

condemner/appellant and others he stated that he identified the 

accused on 28.02.2009 or 01.03.2009 or 02.03.2009. He can’t 

say whether he left Peelkhana on 26.02.2009. He denied the 

suggestion that for the interest of his job he deposed falsely.   

P.W.27 deposed that he had a meeting at 11 A.M. in 

commerce Ministry. He attended Darber at 8.50 A.M. Darber 

started at 9 A.M. While D.G. was delivering speech Sepoy 

Moyeen came up on the stage with arms. He heard a firing 

sound. At one time he came out from Darber through west door 
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and there he came to see DAD Nasir to make direction to the 

BDR personnel. While crossing road he also came to see some 

BDR personnel to make firing and moving towards Darber. 

Among them he identified Sepoy Habib, Sepoy Atowar, Sepoy 

Muhit, Sepoy Jashim Mollic. They all were of 44 Battalion. He 

stepped forward and came to see the condemner/appellant Altaf 

to make firing. Afterwards he took shelter in Nur Mohammad 

School. ................................  

In cross-examination on behalf of the 

condemner/appellant and others he stated that on 25.02.2009  

he had a meeting in commerce Ministry on market price. He 

was attached with BDR Headquarter in 2007. His duty was to 

monitor market and inform the authority. He was also given in 

charge of intelligence officer in 44 Battalion. He was later on 

entrusted on detective in 2010. He denied the suggestion that he 

was also entrusted to collect detective information in 2009. He 

denied the suggestion that he was fully aware of the occurrence. 

He left Peelkhana at 10 A.M. He went to back side of School 

and happened to meet with Maj. Toufik. He did not attend to 

the meeting of commerce Ministry. On 25.02.2009 he had his 
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mobile phone I.O. did not seize his mobile phone. Maj. Toufik 

also attended Darbar. He denied the suggestion that he defied 

the order of D.G. and left Darbar. He denied the suggestion that 

he patronized in the rebellion. He deposed before I.O. on 

15.03.2009. From Peelkhana he went to the residence of one 

Moyeenul, 8 Sheri-E-Bangla Road, Hazaribag. He did not go to 

Hazaribag Police Station. He did not mention the father’s name 

of the condemner/appellant Altaf. He denied the suggestion that 

he did not see the condemner/appellant with arms.   

P.W.32 deposed that he is a gardener. On 25.02.2009 he 

came to 24 Battalion at 7.30 A.M. and kept flower in care of 

Kabir and went outside Peelkhana for scissors and came back 

soon after. At about 9.30 he heard some public to say that BDR 

persons are quarreling among themselves. He tried to observe 

from gate No.5 which was under lock and key. He came to see 

the condemner/appellant with arms to the west side of Darber 

Hall near to fountain. He also saw him to come forward 

towards gate No.5 and to enter into guard room. Thereafter, he 

heard 2/3 rounds firing sound. After a while he also saw the 

condemner/appellant Altaf and Sepoy Al Murad to move near 



 

 

756 

fountain to the west side of Darber Hall. He identified the 

condemner/appellant as of 44 Battalion. Thereafter having 

afraid he left for his residence at Hazaribag.  

In cross-examination on behalf of the 

condemner/appellant he stated that he knew that Kahar Akanda 

was the I.O. to the case. He did not depose before Kahar 

Akanda. His residence was at 16/1 Maneshwar Road. He 

always used gate No. 5 on 25.02.2009 he came to Peelkhana 

through gate No. 5. He did not bring the scissors with him at 

morning. He did not work elsewhere besides his official duty. 

He did not go to Sahabag. He picked up flowers from 

Peelkhana. Having heard of firing he went to residence. The 

condemner/appellant Altaf hailed from 44 Battalion. He did not 

know his father’s name. Fountain was 25 yards away from him. 

He denied the suggestion that he did not know of the 

occurrence and deposed falsely.     

P.W.35 deposed that on 25th February, 2009 he had his 

duty at sector magazine with Habilder Habibur, Habilder 

Mazid, Habilder Kalam, Sepoy Monaff, Sepoy Lutfor, Sepoy 

Al-Amin and Sepoy Abu Bakkar. He further deposed that on 
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performing their duty they went to guard room for rest at about 

9.50 A.M. Soon after 14/15 rebellions entered into magazine. 

They threatened to open the door. Among them he identified 

the condemner/appellant as of 44 Battalion. The rebellions took 

away arms and ammunitions. Having afraid he took shelter in 

24 Battalion.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. on 

13.07.2009. His statement was read over to him. After two 

hours duty they took rest for  four hours. They were deputed for 

24 hours. At rest period guard commander took away arms. He 

can’t say whether the duty register was seized. He resided at 

Sainik Line. Sainik Line was 150 yards away from Magazine. 

Sepoy Kalam and 4 others were on rest with him. Al-Amin took 

over charge from him. He and 7 others were on duty. Al-Amin 

was on duty from 7-9 A.M. He can’t say whether the 

condemner/appellant Altaf attended Darbar but he saw him at 

magazine. He served in 44 Battalion. Sepoy Mijan asked him to 

take arms but he did not take arms. For defying to take arms he 

was kept confined in guard room. He told the 
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condemner/appellant Altaf that his associates assaulted him. 

Having unarmed he could not resist the rebellions from taking 

arms but resisted the condemner/appellant Altaf. On 25.02.2009 

at evening he took his meal in the mess and happened to meet 

many other Sepoys. He denied the suggestion that the 

condemner/appellant Altaf had no participation in the rebellion. 

He denied the suggestion that at the instance of C.I.D he 

deposed falsely.  

P.W. 40 deposed that on 25.02.2009 at 7 A.M. he was on 

duty as guard commander in the residence of DG. He took over 

the charge from guard commander Rezaul. Along with him 

Naik Hasmat, Naik Sanaullah, Lance Naik Mostafa, Sepoy 

Ershad, Sepoy Zia, Sepoy Mobin, Sepoy Mostafa Masum, 

Sumon, Jafor, Kamrul, Hafiz, Monju were on duty. He posted 

them at three corners. DG came out form residence at 8 A.M. 

and went towards Darber at 8.50 A.M. At about 9.30 A.M. he 

heard firing from the side of Darber. He alarmed the guards. He 

tried to communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, Havilder Jashim, Sepoy Selim Reza, 

Sepoy Obaidul, Sepoy Ibrahim, the condemner/ appellant 
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Sepoy Altaf, Sepoy Habib, Sepoy Shahin, Sepoy Mohsin along 

with 10/15 BDR personnel came at the residence of DG . At his 

protest Salim Reza fired pointing him. He sustained injury. He 

fell on the earth. They entered into the residence of DG on 

firing. After a while he heard a hue and cry and firing sound 

inside the residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 01.06.2009. He was with his uniform at guard room. He 

denied the suggestion that he did not depose before I.O. that he 

heard outcry from inside the residence of D.G. None of the 

guards excepting himself sustained any injury. He showed I.O. 

his treatment papers. I.O. did not receive those papers. He 

denied the suggestion that since I.O. did not find any substance 

he did not receive the medical report. He was transferred to 

different hospitals. He denied the suggestion that since he had 

implication to the offence of killing in Peelkhana, the hospital 

authority did not provide him any treatment. He denied the 

suggestion that he did not see the condemner/appellant to enter 

into residence of the D.G. and that he deposed falsely.  
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P.W.52 deposed that he attended Darber as sound system 

operator on the date of occurrence, 25th Feb, 2009. At 9.20/25 

A.M. Sepoy Mayeen pointed arms on D.G. Other officers 

disarmed him. Sepoy Kajal also followed him with arms but 

later on escaped. There happened firing outside Darbar. The 

condemner/appellant along with Sepoy Selim Reza, Ibrahim. 

Altaf, Lance Naik Ekramul, Sepoy Ayub entered into Darbar 

with arms through main gate. They killed an officer by firing. 

Selim Reza was with hand mike. He directed the officers to 

come out. Sepoy Selim Reza and the rebellions accompanied 

him with arms burst fire on the officers indiscriminately and 

instantly D.G. along with his officers fell down and succumbed 

to death.  

In cross-examination on behalf of condemner/appellant, 

he stated that Commanding Officer Ms. Taslim and T.M.O. 

Tariqulzzaman were in Darber. At the time of firing he did not 

find Col. Taslim in Darber. He deposed before Investigating 

Officer Kaher Akanda. He deposed before the I.O. that the 

rebellions entering into Darber killed an officer. Sound system 

was beside the stage. There was no separate room for sound 
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system. He cannot say whether there was C.C. camera in 

Darber. He denied the suggestion that he did not disclose of the 

occurrence to anybody prior to 16.02.2011 since he did not see 

the occurrence and that he deposed falsely.  

P.W. 56 deposed that he was in the Darbar. At the out set 

of the occurrence he came out of Darber and took shelter in 

Rifle Public School. Through window he came to see the 

condemner/appellant with Seopy Bashar and Haider with arms 

and afterwards he heard of firing and outcry (AvZ©PxrKvi). Later 

on, he heard from Maj. Annee that the condemner/appellant 

together with Bashar and Haider killed Maj. Mosharaf by firing 

in her presence. He identified the condemner/appellant as of 44 

Battalion since they worked together.  

In cross-examination on behalf of the 

condemner/appellant he stated that he took shelter in the room 

of the Principal. He did not see to fire on Maj. Mosharaf. He 

denied the suggestion that he did not tell before I.O. from 

whom he heard of firing on Maj. Mosharaf on 25.02.2009. He 

was not attached with any Battalion. The condemner/appellant 

Altaf and Basher hailed from 44 Battalion. He denied the 
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suggestion that he did not know him. They did not work with 

him. He did not depose before any media the name of the 

accused. He denied the suggestion that he did not see the 

occurrence.  

P.W. 64 deposed that on the date of occurrence he 

attended Darber. One man entered into Darbar with arms and 

there happened a hue and cry. He came out from Darbar and 

stood in front of Noor Mohammad School. To the North of the 

field he came to see some persons with arms. Among them he 

could identify the condemner/appellant Sepoy Altaf and Seopy 

Matin. He also saw the condemner/appellant Altaf to move 

towards Darbar with arms in excited position.  

In cross-examination on behalf of the 

condemner/appellant he stated that on 25.02.2009 he escaped 

from Peelkhana and joined later on 03.03.2009. He did not meet 

with Altaf and Matin. He deposed before I.O. on 05.08.2009. 

He can’t say when he came before Nur Mohammad School and 

College. He denied the suggestion he was arrested and 

exempted afterwards for deposing false evidence.   
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P.W. 74 deposed that she attended Darbar. On hearing 

firing sound she came out from Darbar and in order to take 

shelter in a safe place she went to Noor Mohammad Public 

School and College and took shelter closing the door in a ‘‡Lvc’ 

of cash counter along with Maj. Mosharaf and another BDR 

person. At 11 A.M. Some BDR personnel abused and 

threatened them to come out but they remained silent there. At 

about 2.30 P.M. three BDR personnel entered into the room by 

breaking door and came forward pointing arms to them. She 

told the condemner/appellant Altaf together with Bashar and 

Haider not kill her since she provided treatment to them and 

their children. They snatched away her mobile phone and also 

brought out Maj. Mohsaraf from ‘†QvU ‡Lvc’ and abused others. 

They brought out her and Maj. Mosharaf on varanda. They 

asked Maj. Mosharaf to turn back and as soon as Maj. Mosharaf 

turned back they fired on him and instantly Maj. Mosharaf fell 

down there. ................................ Afterwards she was taken to 

BDR hospital and met with her colleagues in I.C.U.  

In cross-examination on behalf of the 

condemner/appellant she stated that on 25.02.2009 all schools 
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and colleges were closed. Before I.O. she deposed the name of 

the condemner/appellant only with his badge, regiment No. and 

father’s name. Before I.O. she also deposed the name of the 

accused who brought out Maj. Mosharaf. She denied the 

suggestion that she did not refer the name of the 

condemner/appellant before I.O. she reiterated in her cross-

examination that she herself saw the condemner/appellant to 

fire on Maj. Mosharaf. She can’t say whether there were 4 

persons named Altaf in 44 Battalion and two person in 13 

Battalion. She denied the suggestion that the 

condemner/appellant had no complicity with the occurrence and 

that she deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 18.03.2009 and took him on 

remand for 14 days at three times. He sent him to Court for last 

time on 01.07.2009. He denied the suggestion that during the 

time of remand he kept him in the custody of TFI cell and 

obtained the confession by way of oppression. P.Ws. 22, 27 and 

74 did not refer the badge No. of the appellant in their 161 
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statement. He can’t say whether P.W.74 talked before media. 

Prior to arrest the condemner/appellant was in Peelkhana. He 

denied the suggestion that he created the witnesses falsely 

against the appellant.  

P.W.334 deposed that he recorded the confessional 

statement of the condemner/appellant on 01.07.2009 in 

compliance with the provision of law. He identified the 

confessional statement of the condemner/appellant Altaf as 

exhibit- 418 and his signature as 418(1) series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was arrested on 18.03.2009 and produced before him on 

01.07.2009. There is no reference where he was kept for 

reflection. He was sent to jail at 6.25 P.M. He denied the 

suggestion that the condemner/appellant did not make any 

confession.   

The confession of the condemner/appellant S.M. Altaf 

Hossain, runs as under-  

“.............25/2/09 Bs ZvwiL mKvj 7.00 Uvi w`‡K Avwg Avgvi 

e¨v‡Uwjq‡b bvwg| nvwej`vi †gRi Kvgvj mevB‡K djBb Kivq|  AvwgI 

djBb G `vovB| djBb †k‡l wKQz †jvK `ievi n‡j hvq| wKQz Ab¨vb¨ 
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wWDwU‡Z I evKxiv e¨viv‡K, jvB‡b P‡j hvq| Avwg 44 e¨v‡Uwjqv‡bi 

†g‡m hvB| 44 e¨v‡Uwjqv‡bi wmcvnx †mwjg Avgv‡K 44 e¨v‡Uwjqv‡bi 

MÖvB‡Û †W‡K wb‡q hvq| †mLv‡b AviI 30 R‡bi gZ wewWAvi m`m¨ 

wQj| Zv‡`i  KviI ci‡b cyiv BDwbdg© I KviI Mv‡q †Kv‡bv †MwÄ I 

dzjc¨v›U cov †`wL| Zv‡`i g‡a¨ _vKv m`i e¨v‡Uwjq‡bi Aviwc wmcvnx 

†iRvDj‡K wPb‡Z cvwi| wmcvnx †mwjg Avgv‡K e‡j AvR‡K `ievi n‡j 

GKU M¨vÄvg n‡Z cv‡i| Avgv‡K e‡j Avcbv‡K I‡`i mv‡_ g¨vMvwR‡b 

†h‡Z n‡e| Zvi Av‡M Avcwb m`i †g‡m Av‡mb| †mLv‡b me K_v eje| 

Gici Zviv m`i ‡g‡mi w`‡K hvq| Avwg ‡mwjg‡K ewj †h, †Zvgiv hvI 

Avwg †Póv Kie| ZLb mgq cÖvq mKvj 8.30 Uv| Gici Avwg GKevi 

Awd‡m hvB| †mLvb †_‡K MÖvD‡Û G‡m nvwÛ cvwZ‡ji cv‡k `vovB| 

Abygvb 9.10 Gi w`‡K †`wL †mwjg I †iRvDj mn 30/35 Rb 44 

e¨vUvwjq‡bi †KvZ I g¨vMvwR‡bi w`K †_‡K A ¿̄ I ¸wji ev· wb‡q 

Avm‡Z‡Q| Zviv Avgvi w`‡K Av‡m| Zv‡`i g‡a¨ GKRb Avgvi nv‡Z 

GKUv PvqwbR ivB‡dj †`q| Avwg cÖ_‡g wb‡Z bv PvB‡j Zviv Avgv‡K 

evU w`‡q gv‡i| Gici Avwg Zv‡`i mv‡_ `ievi n‡ji w`‡K hvB| Avwg 

`ievi n‡ji cv‡k 5 bs †M‡U Kv‡Q hvB| Ab¨vb¨iv `ievi nj Pviw`K 

†_‡K wN‡i †d‡j| Abygvb mKvj 9.30 Uvi w`‡K ev Zvi GKUz Av‡M 

†Mvjv¸wj ïiæ nq| `ievi n‡j Awdmvi‡`i nZ¨v Kiv nq| Gici Avwg 

A ¿̄ †d‡j Iqvj UcwK‡q †cvlvK cwiwnZ Ae ’̄vq Be‡b mxbv wewìs Gi 

cvk w`‡q wcjLvbvi evwn‡i cvwj‡q hvB| ZLb mKvj cÖvq 10.00 Uv 

ev‡R| ...................” 

The confession of co-accused Seopy Selim Reza (C.S. 

06) runs as under- 

‘.............................................................................. 

7.30 Uvi w`‡K myjZvb MÖvD‡Û †cŠuwQ| †`wL 44 e¨vUvwjq‡bi wmcvnx 

nvwee Ges wmcvnx AvjZvd gv‡V Mí KiZv‡Q| wmcvnx nvwee P‡j Avmvi 
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Kvib Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| KvR n‡e bv ZvB P‡j 

Gjvg| wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| Av‡iv e‡j †h, 

`ievi n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j Avgv‡`i‡K 

Rvbvb| Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m 

Avwm| †gm n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi 

wmcvnx i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici 

wmcvnx AvjZvd Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM 

K‡i| GK MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ 

†Mvjv evi“` wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx 

mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 

13 e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb 

fv½v MÖ“‡c wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 

e¨vUvwjqb) mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ 

G‡m †hvM †`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j 

g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ 

I ¸wj wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq|.....’ 

The confession of co-accused Sepoy Md. Ibrahim (C.S. 

68) runs as under-  

‘.............................................................................   cÖvq 

11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, wmcvnx 

AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR wWwR 

m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi eveyj 

evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| evsjv‡Z 

¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| wWwR 

g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K wmuwo‡Z 

nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a †d‡j| 

Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK nvD‡R 
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wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  Rb 

wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv dvqvi 

K‡i Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg 

†`vZvjvq hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i|...........’ 

The confession of co-accused Sepoy Kajal Ali (C.S. 11) 

runs as under-  

‘...........................................................................................

...25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ 

®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ 

¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ 

pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

q¡¢gS pq L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 

Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m 

i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx 

p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz 

¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f 

k¡uz...............’ 

The confession of co-accused Al-Morad Khan (C.S. 394) 

runs as under- 
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‘.................................................................................25/02

/09 Bs ZvwiL Avgvi 5bs †MB‡U wWDwU _vKvq A ¿̄ mn Avwg wWDwU 

KiwQjvg| AvbygvwbK mKj 9.30  Uvq ¸jv ¸wji kã ïb‡Z cvB Ges 

†`wL †h, wmcvnx AvjZve I Avi,wc, wmcvnx †iRvDj ¸wj Ki‡Z Avgv‡`i 

5bs †MB‡Ui w`‡K GwM‡q Avm‡Q| Avwg I MvW© KgvÛvi iwdK Df‡qB 

f‡q Dc‡i MvW© i“‡gi wfZ‡i P‡j hvB| ZLb AvjZve I †iRvDj 

Dc‡i hvq Ges dvKv ¸wj K‡i I Avgv‡`i gviwcU 

K‡i|...................................’ 

The confession of co-accused Haider Ali (C.S. 91) runs 

as under-  

‘..................................†ejv Abygvb †cŠ‡b wZbUvi mgq AvjZvd I 

evkvi Avgv‡K WvK †`q| Avwg Zv‡`i mv‡_ †h‡Z A¯̂xKvi Ki‡j Zviv 

agK †`q ZLb Avwg Zv‡`i mv‡_ hvB| Zv‡`i mv‡_ Abygvb 3.00 Uvi 

w`‡K byi †gvnv¤§` cvewjK ¯‹y‡j hvB| HLv‡b GKwU K‡¶ †gRi 

†gvkviid I †gRi G¨vwb‡K †`wL| †gRi G¨vwb e‡jb †h, Avgv‡K 

†g‡ivbv Avwg Wv³vi| wmcvnx evkvi †gRi G¨vwb‡K i“g †_‡K †ei K‡i 

†bq| Zvici AvjZvd †gRi †gvkviid‡K ¸wj K‡i †`q| ‡gRi 

†gvkviid c‡o hvq| evkviI GK ivDÛ ¸wj K‡i| †gRi †gvkviid gviv 

hvq| jvk †d‡j Avgiv HLvb †_‡K Avgiv P‡j 

Avwm|.............................’ 

D.W. 15 Mrs. Rupa Khatun is the wife of 

condemner/appellant. She deposed that she resided at 26C/4Ka 

Moneshor 1st lane, Hazaribag. On 25.02.2009 at about 7 A.M. 

her husband went to Peelkhana. At about 9.30 A.M. her 
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husband informed her of the incident of disorder in Peelkhana 

and she informed her husband to come back and accordingly 

her husband came back to the residence and remained thereat 

till 3 P.M. and thereafter they went to Mohammadpur.  

D.W.20 is Mohammad Wahduzzaman Ripon the nephew 

of the condemner/appellant. He deposed that for providing 

treatment to his sons he remained at the residence of the 

condemner/appellant and on the date of occurrence at about 

9.30 the condemner/appellant informed her wife over phone of 

the incident of disorder inside of BDR and the 

condemner/appellant advised his wife not to allow him to go 

out and afterwards at 9.40/9.45 A.M. the condemner/appellant 

came back to his residence and they remained in the residence 

throughout the day. Prosecution cross-examined both of them.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had pivotal role in conspiracy to the 

occurrence that occured in Peelkhana. His implication to the 

conspiracy has been evident from his own confession as well as 

the confession of co-accused. Co-conspirator Selim Reza by his 
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confessional statement enlightened his role in conspiracy. It 

appears from his confessional statement that the 

condemner/appellant and other co-conspirators 15 in  number 

assembled in the field of 44 Battalion at early hour at 7.30 A.M. 

on the date of occurrence and the condemner/appellant divided 

them in two groups  with the scheme that one group will take 

out arms by breaking kote and the other group will take out 

ammunition by breaking magazine and the condemner/appellant 

was in the group of breaking magazine and that finds 

corroboration by P.W. 35 who was on duty at the relevant time 

and hour at 9.25 A.M. at sector magazine and he saw the 

condemner/appellant to enter into magazine and threatened him 

to open the door and in default to kill him. The testimony of 

P.W. 35 and confession of co-accused Selim Reza having 

corroborated appears unimpeachable evidence against the 

condemner/appellant as to his complicity in conspiracy. P.Ws. 

22, 27, 32, 40, 52, 56, 64 and 74 all are eye witnesses to the 

occurrence. They all saw the condemner/appellant in active 

participation to the occurrence, in unlawful assembly and 

committing murder in Peelkhana specially Maj. Mosharaf in the 
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premises of Nur Mohammad School and College. P.W. 22 

identified the condemner/appellant as he saw him with arms 

and to ask others to take arms. P.Ws. 27 and 32 also saw him 

running towards Darbar with arms. P.W. 40 saw him to enter 

into the residence of D.G and thereafter heard firing that 

resultant to 4 killings including the wife of D.G., BDR and her 

maid servant thereat. P.W. 52 saw the condemner/appellant and 

others to enter into Darbar and to make fire and to shoot one 

officer. P.W. 64 saw the condemner/appellant with arms in the 

premises of Nur Mohammad School and College. P.Ws. 56 and 

74 are also eye witnesses to the occurrence. P.W. 56 attended 

Darbar and he himself saw the condemner/appellant with arms 

and came to know from Maj. Eni (P.W. 74) as   of killing Maj. 

Mosharaf by the condemner/appellant Sepoy Altaf, Sepoy 

Bashar and Haider. P.W. 74 also attended Darbar and having 

escaped therefrom took shelter in Nur Mohammad Public 

School and College along with Maj. Mosharaf. The 

condemner/appellant along with Sepoy Bashar and Haider took 

them out therefrom on varanda and they fired on Maj. Mosharaf 

and killed him thereat and let her survived for providing 
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treatment. All the witnesses identified the condemner/appellant 

as of 44 Battalion and there appears no vagueness to their 

identification.  

Mr. K.M. Zahid Sarwar further submits that the 

confession of the condemner/appellant is inculpatory, true and 

voluntary. The confessional statement of co-accused also finds 

corroboration by the prosecution witnesses. The confession of 

the condemner/appellant and those of co-accused lends support 

in proving the charges against the condemner/appellant.    

Mr. K.M. Zahid Sarwer, the learned Deputy Attorney 

General lastly submits that all the above witnesses are relevant, 

competent and their testimony being reliable, credible together 

with the confessional statement of the condemner/appellant as 

well as the confession of the co-accused prosecution succeeded 

to prove the charges under Sections 120B302/149 of the Penal 

Code against the condemned/appellant beyond all reasonable 

doubt and urges to accept the reference in regards to the above 

condemner/appellant and to dismiss the Appeal/Jail Appeal 

filed on his behalf. 
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Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the condemner/appellant submits that the evidence of 

P.W.22 does not bear any substance. He simply identified the 

condemner/appellant in the hospital at the request of Lt. Col. 

Moyeenul which bears no evidentiary value since such 

identification is not permissible in law. Furthermore, he did not 

refer either Battalion or Regiment number of the 

condemner/appellant. He also adds that P.W. 24 was hailed 

from 24 Battalion while the condemner/appellant hailed from 

44 Battalion and no evidence appears that the latter was familiar 

with the former. So his identification of the 

condemner/appellant is devoid of any sense. From the evidence 

P.W.27 it appears that on the date of occurrence he had his 

business in Commerce Ministry to attend in a meeting and in 

view of the above fact his appearance on the date of occurrence 

in Peelkhana is highly doubtful and unreliable. His 

identification to the condemner/appellant at the time of 

occurrence also appears unreliable. He referred the Battalion 

number of the condemner/appellant but could not refer his 

Regiment number. Mere referring the Battalion number of the 
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condemner/appellant cannot be said to be identified properly 

inconsideration of the facts having number of BDR personnel 

named Altaf. Similarly the evidence of P.W.32 to identify the 

condemner/appellant also appears unreliable. Since the 

condemner/appellant hailed from 44 Battalion and the witness 

hailed from Dhaka sector and as being a Mali he had no 

occasion to know the condemner/appellant. The evidence of 

P.W.35 bears no substance. Admittedly at the relevant time and 

hour he was on rest in another room, so his claim of seeing the 

condemner/appellant to come at magazine and threatening to 

open the door is also appears unreliable and unacceptable. His 

identification to the condemner/appellant also appears improper 

since he merely referred his Battalion number but could not 

refer his regiment number. The evidence of P.W.40 also 

appears unreliable as because he claims to sustain injury by gun 

shot on his person but no documentary evidence appears in 

support of such injury and he cannot be relied upon in view of 

facts that he being a guard commander in D.G’s. Banglow he 

did not make any protest and none of the  co-guard’s on duty 

with him appears to support his above testimony. The evidence 
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of P.W.52 also appears unreliable. His identification to the 

appellant is not proper. He did not refer either Battalion or 

regiment number of the condemner/appellant and did not 

depose of any specific overt act. The evidence of P.W.56 as of 

killing Mosharaf is hearsay in nature.  He simply saw the 

condemner/appellant with co-accused Haider and Basher at 

Noor Mohammad Rifle School and College. His identification 

of the condemner/appellant also appears vague. P.W.64 simply 

saw the condemner/appellant with arms to move towards 

Darber. His identification of the condemner/appellant is also 

not proper and he did not disclose any overtact of the 

condemner/appellant. The evidence of P.W. 74 also appears 

unreliable. Her identification to the appellant is not proper. He 

could not refer his Battalion and regiment number. She admits 

in her cross-examination- ‘¢pf¡q£ Bma¡g Bj¡l ®j¢X−Lm ¢V−jl pcpÉ 

e−qe, 44 l¡C−gm hÉ¡V¡¢mu−e 4 Se Bma¡g B−R ¢Le¡ S¡¢ee¡z’ Mr. 

Shahjahan further adds that admittedly after the occurrence she 

made interview before Media but did not refer the name of the 

condemner/appellant. He also submits that none of the P.Ws 

identified the condemner/appellant on dock during trial. He 



 

 

777 

claims that the confession of the appellant is exculpatory in 

nature and a product of torture. He was taken on remand for 14 

days and obtained the confession by coercion and the 

confessions of co-accused find no substance being not 

corroborated by any independent witness. Neither the 

confession of the condemner/appellant nor of co-accused bears 

any evidentiary value. He further adds that charge framed 

against the condemner/appellant was not proper and the charges 

as framed against the condemner/appellant being not taken to 

his notice the entire trial has been vitiated. Trial court failed to 

apply his judicial mind in scanning and weighing the evidence 

on record as well as appreciating the facts and circumstances of 

the case and erroneously found the condemner/appellant guilty 

of the offences and sentenced illegally. The sentence awarded 

to the condemner/appellant warrants necessary interference. 

The reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 
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agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote entering into Darbar with 

arms, killing army officers therein, afterwards entering into 

D.Gs residence along with co-conspirators to commit murders 

therein and appearing at Noor Mohammad School and Collage 

and killing Maj. Mosharaf. All provides strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 



 

 

780 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘44 e¨v‡Uwjqv‡bi wmcvnx †mwjg Avgv‡K 44 e¨v‡Uwjqv‡bi MÖvB‡Û †W‡K wb‡q 

hvq| †mLv‡b AviI 30 R‡bi gZ wewWAvi m`m¨ wQj| Zv‡`i  KviI ci‡b cyiv 

BDwbdg© I KviI Mv‡q †Kv‡bv †MwÄ I dzjc¨v›U cov †`wL| Zv‡`i g‡a¨ _vKv 

m`i e¨v‡Uwjq‡bi Aviwc wmcvnx †iRvDj‡K wPb‡Z cvwi| wmcvnx †mwjg Avgv‡K 
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e‡j AvR‡K `ievi n‡j GKU M¨vÄvg n‡Z cv‡i| Avgv‡K e‡j Avcbv‡K I‡`i 

mv‡_ g¨vMvwR‡b †h‡Z n‡e| Zvi Av‡M Avcwb m`i †g‡m Av‡mb| †mLv‡b me 

K_v eje| Gici Zviv m`i ‡g‡mi w`‡K hvq| Avwg ‡mwjg‡K ewj †h, †Zvgiv 

hvI Avwg †Póv Kie| ZLb mgq cÖvq mKvj 8.30 Uv| Gici Avwg GKevi 

Awd‡m hvB| †mLvb †_‡K MÖvD‡Û G‡m nvwÛ cvwZ‡ji cv‡k `vovB| Abygvb 9.10 

Gi w`‡K †`wL †mwjg I †iRvDj mn 30/35 Rb 44 e¨vUvwjq‡bi †KvZ I 

g¨vMvwR‡bi w`K †_‡K A ¿̄ I ¸wji ev· wb‡q Avm‡Z‡Q| Zviv Avgvi w`‡K 

Av‡m| Zv‡`i g‡a¨ GKRb Avgvi nv‡Z GKUv PvqwbR ivB‡dj †`q| Avwg cÖ_‡g 

wb‡Z bv PvB‡j Zviv Avgv‡K evU w`‡q gv‡i| Gici Avwg Zv‡`i mv‡_ `ievi 

n‡ji w`‡K hvB| Avwg `ievi n‡ji cv‡k 5 bs †M‡U Kv‡Q hvB| Ab¨vb¨iv `ievi 

nj Pviw`K †_‡K wN‡i †d‡j| Abygvb mKvj 9.30 Uvi w`‡K ev Zvi GKUz Av‡M 

†Mvjv¸wj ïiæ nq| `ievi n‡j Awdmvi‡`i nZ¨v Kiv nq|’ 

This has also inference from the confession of Selim 

Reza (C.S.A.6) and that of co-accused Sepoy Md. Ibrahim 

(C.S.A. 68). Co-conspirator Selim Reza in his confessional 

statement stated- ‘Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i 

†g‡m Avwm| †gm n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi wmcvnx 

i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici wmcvnx AvjZvd 

Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM K‡i| GK MÖ“c †KvZ 

†f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv evi“` wb‡e| ‡KvZ fv½v 
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MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m 

bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi 

g‡Zv ne| g¨vMwRb fv½v MÖ“‡c wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK 

(wmcvnx 44 e¨vUvwjqb) mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR 

m`m¨ G‡m †hvM †`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j 

g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj 

wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq|’. Co-accused 

Sepoy Kazal Ali (C.S.A. 11) also stated in his confessional 

statement-‘Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ pL¡m 9 V¡uz 

aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq L−uLSe 

¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 Se ¢Rmz Aafl ¢pf¡q£ 

jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ 

B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f 

®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se 

i¡‰e NË¦−f k¡uz’ It finds corroboration by the evidence of P.W. 35, 

who was on duty at central quarter guard on 25.02.2009. He 

deposed ‘Avgvi mKvj 7 Uv †_‡K 9Uv ch©š— duty wQj| Avwg duty eywS‡q 

w`‡q MvW©i“‡g wekªv‡g hvB 9Uvq| Abygvb 9-15 wgt 14/15 Rb we‡ ª̀vnx 

g¨vMvwR‡b cÖ‡ek K‡i| Zviv `iRv Lyj‡Z e‡j| bv Lyj‡j †g‡i †djvi ûgwK 

†`q| G‡`i g‡a¨ 44 e¨vUvwjq‡bi wmcvnx AvjZvd, wmcvnx wmwÏK, wmcvnx 
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wgRvb, 24 e¨vUvwjq‡bi wmcvnx cëb PvKgv I wmcvnx jyrdi Avjg‡K wPb‡Z 

cvB|’. In cross –examination on behalf of the 

condemner/appellant he reiterated –‘Z‡e Zv‡K g¨vMwR‡b wbR -†Pv‡L 

†`‡LwQ| Avwg  44 e¨vUvwjq‡b PvKyix K†iwQ ’. It is to be noted that the 

condemner/appellant hailed from 44 Battalion. 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities. P.W.40 provided direct evidence against the 

condemner/appellant of his killing activities in D.G’s residence. 

He deposed –‘ c‡i wmcvnx †mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx Beªvnxg, 

wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx kvnxb, wmcvnx gnmxb,nwvej`vi Rwmg mn 

Abygvb 10/15 Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg Zv‡`i 

cª‡e‡k evav w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ ¸wj 

Avgvi evg wn‡c ‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj 

Ki‡Z Ki‡Z wWwR Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi wfZ‡i 

PxrKvi I ¸wji kã cvB|’ This finds corroboration by the 

confessional statement of co-accused Sepoy Md. Ibrahim- ‘cÖvq 

11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, wmcvnx AvjZvd, 
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wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR wWwR m¨v‡ii evs‡jv‡Z 

hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi eveyj evav w`‡j wmcvnx †mwjg 

cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| 

Avwg 02 ivDÛ duvKv ¸wj Kwi| wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b 

g¨vw· wQj| g¨vWvg‡K wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j 

Ges gyL †e‡a †d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K 

KzK nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  

Rb wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv dvqvi K‡i 

Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg †`vZvjvq hvB| wM‡q 

†`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K kvixwiKfv‡e wbh©vZb 

Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ ¸wj Kwi| †g‡qwU gviv hvq| 

nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| 

wmcvnx †mwjg mn AviI 2/3 Rb ¸wj K‡i|’. It is to be noted that 

P.W.40 claims that at his protest co-conspirator Selim Reza 

fired on him and he sustained injury. P.W.74 is the witness to 

the killing part of Maj. Mosharaf at Noor Mohammad School 

and college by the condemner/appellant and others. It has 

inference to the confessional statement of co-accused Md. 

Haider Ali (C.S.A.91) –‘†ejv Abygvb †cŠ‡b wZbUvi mgq AvjZvd I 

evkvi Avgv‡K WvK †`q| Avwg Zv‡`i mv‡_ †h‡Z A¯̂xKvi Ki‡j Zviv agK †`q 
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ZLb Avwg Zv‡`i mv‡_ hvB| Zv‡`i mv‡_ Abygvb 3.00 Uvi w`‡K byi †gvnv¤§` 

cvewjK ¯‹y‡j hvB| HLv‡b GKwU K‡¶ †gRi †gvkviid I †gRi G¨vwb‡K †`wL| 

†gRi G¨vwb e‡jb †h, Avgv‡K †g‡ivbv Avwg Wv³vi| wmcvnx evkvi †gRi 

G¨vwb‡K i“g †_‡K †ei K‡i †bq| Zvici AvjZvd †gRi †gvkviid‡K ¸wj 

K‡i †`q| ‡gRi †gvkviid c‡o hvq| evkviI GK ivDÛ ¸wj K‡i| †gRi 

†gvkviid gviv hvq|’ 

All the P.Ws. are eye witnesses. P.Ws. 27, 32, 35, 40, 52, 

56, 64 and 74 all saw him with arms, in unlawful assembly and 

participating to the occurrence. P.Ws. 27, 32, 35 and 56 

identified the condemner/appellant with his Battalion No. 

P.W.74 reiterated that he herself saw the condemner/appellant 

Altaf to commit death to Maj. Mosharaf. No question arises to 

the credibility of their evidence and identification of the 

condemner/ appellant. In the midst of the horrible situation 

every one tried to follow what was happening in the manner 

they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 
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Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

  C.S. Accused No.10 Sepoy/77224 Md. Sazzad 

Hossain. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker, 

 P.W.21 Major Syed Monirul Alam, 

 P.W.25 Lt. Col. Md. Iqbal Hassan, 

 P.W.33 Lt. Col. Md. Reazul Karim 

 P.W.77 Major Rukhsana Khanom 
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 P.W.349 Md. Rashed Kabir, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statement of co-

accused –C.S.A -06 Sepoy Selim Reza 

  C.S.A-11 Sepoy Md. Kazal Ali. 

 Prosecution at the time of placing evidence before us 

adduced evidence of the following witnesses- 

P.Ws.9 Lt. Col. Maksudul Hoque 

P.W.327 Lt. Col. S.M. Sadrul Alom 

P.W.453 Ripon Kumar Biswas 

P.W. 483 Brojit Singh and 

P.W.623 Inspector Asraful Alom. 

 P.W.1 is the informant but he is not the eye witness to 

the occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 5 attended Darber on the auspicious day, 25th Feb 

2009. He had his seat in the mid row. At the outset of the 

occurrence with the entrance of Sepoy Moyeen and Sepoy 
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Kazal there happened anarchy and having heard of firing 

sounds he came out from Darber through window and while 

proceeding to the north he happened to meet with two Sepoys 

and on quaries of the occurrence he did not get any reply but 

having proceeded further he came to see 10/12 BDR personnel 

to move towards Darber and seeing their appearance he became 

frightened and further proceeded to the  East towards training 

shed. Afterwards he came to see some armed BDR personnel to 

move forward and among them he could identify the 

condemner/appellant Sepoy Sajjad, Sepoy Khandaker Shahadot 

Hossain, Sepoy Shahin.  

In cross-examination on behalf of the 

condemner/appellant he stated that as per official notification he 

came to Peelkhana. He was awarded prize. I.O. did not ask him 

for the order. If wanted he will able to show that. Officially he 

was allotted room No. 9. I.O. did not ask him for the allotment 

order. He did not stay on the night following 24.02.2009. So he 

can’t say who were in the officers Mess. Lt. Col. Sajjad used to 

live in room No. 11 with his family. In Darbar he was with his 

rank and badge.  Coming out from Darbar he put off his rank 
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and badge. He deposed before I.O. on 27.03.2009. He met him 

on the previous day but did not make statement on that day. He 

denied the suggestion that he deposed before I.O. as per 

instruction of the I.O. In Darbar Hall there was Sepoys and 

officers. At disorder all stood up. He denied the suggestion that 

since all stood up he could not identify any one. He deposed 

before I.O. of firing by the condemner/appellant Sajjad. He 

denied the suggestion that he did not see the 

condemner/appellant to make firing and that he deposed falsely.  

P.W. 9 deposed that he attended Darber on the auspicious 

day, 25th Feb 2009 to receive his President Rifle Award from 

Comilla sector. At about 9.30 A.M. while D.G was delivering 

speech Sepoy Moyeen entered into Darber with arms and 

pointed arms on DG. He had his seat to the left of DDG, DG. 

He caught hold Moyeen and disarmed him. Afterwards he heard 

a firing sound and the BDR personnel shouted with the voice 

‘S¡−N¡’. All BDR personnel stood up and there happened 

anarchy. The BDR personnel were leaving Darber. He heard 

firing sound from outside of Darber. At one stage, he took 

shelter behind the screen on the stage and observed situation 
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therefrom. DG along with senior officers also took shelter 

behind the stage. 10/15 BDR personnel entered into Darber 

with arms and were firing to and fro and asked all the officers 

to come out from hide way. Having hands up 10/15 officers at 

the point of arms came out from Darber. After a while Sepoy 

Selim Reza of 44 Battalion entered into Darber with arms and 

mega phone in his hand and directed all officers to come out in 

default threatened their lives. 10/12 officers with D.G and DDG 

came down from the stage. Sepoy Selim scolded them and 

asked them to go one by one. DG along with his officers were 

moving towards west in Darber. Sepoy Selim Reza was 

accompanied by the condemner/appellant Sepoy Sajjad of 13 

Battalion along with others. As soon as DG was going out 

through west north gate there happened terrible firing. He saw 

the condemner/appellant Sepoy Sajjad and others to make firing 

to the officers. Considering the gravity of the situation at one 

time he came out and went towards family quarter and left 

Peelkhana.      

In cross-examination on behalf the appellants he stated 

that he joined in BDR while he was Major. He came to 



 

 

791 

Peelkhana on 15.02.2009 and remained in Officers Mess. He 

gave the order for attending Peelkhana to I.O. He denied the 

suggestion that he deposed falsely. 

P.W. 21 attended Darber along with Maj. Momin, Maj. 

Maksumul Hakim (both were killed). He had his seat in 3rd row 

Darber started at 9 A.M. While DG was delivering his speech 

on ‘Wvj-fvZ’ activities Sepoy Moyeen of 13 Battalion came up 

on the stage with arms and pointed arms on DG. Consequently 

every one stood up. He heard a firing sound. DDG along with 

other officers caught hold Moyeen. Instantly, BDR personnel 

made a hue and cry and left Darber. He came to see through 

window glass the BDR personnel with arms coming towards 

Darber by making fire. He also heard firing all around Darber. 

In order to save himself he entered into wash room and took 

shelter under basin with Maj. Maksumul. 10/12 BDR personnel 

entered into Darber and scolded the officers. He changed his 

position and took shelter behind basin. Soon after some BDR 

personnel entered into wash room and fired on Maj. Maksumul 

Hakim. Maksumul Hakim asked to take him (Maksumul) to 

hospital. In reply the BDR personnel fired on him and killed 



 

 

792 

him. He kept himself lying with flooded blood of Maksumul on 

his forehead like a dead man. Later on, while he was coming 

out through window he came to see 5/6 armed rebellions to 

enter into kitchen room and burst fire on one army officer. 

Among them he could identify the condemner/appellant. He 

kept himself lying in the drain attached to Darber Hall covering 

him with a carpet.   

In cross-examination on behalf of the 

condemner/appellant, he stated that wash room and kitchen 

were attached with Darber hall and the kitchen was after wash 

room. His dress was blood strained but he did not hand over it 

to I.O. He had no talk with anybody on the stage. There was the 

same way for going to kitchen and wash room. There was no 

corridor before the kitchen and at the end of the wash room 

there was a toilet. There was urinal beside basin. To the south 

of kitchen there was out door. Back side of Darber was to the 

east. Drain was attached to the Darber. He denied to the 

suggestion that kitchen was separate from Darber. He did not 

know the name of all BDR personnel and that how many BDR 

personnel named Sajjad in his Battalion. He did not refer the 
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Battalion and regiment number of condemner/appellant Sajjad 

before I.O. He identified the condemner/appellant by his photo. 

He denied the suggestion that there was no scope to observe 

kitchen from wash room and that he did not go to wash room 

and that he did not see any BDR personnel to enter into Darber 

with arms and that none was killed in Darber. He reiterated that 

one was killed in wash room and another was in drain. He 

denied the suggestion that he did not hear the name of Sajjad. 

He reiterated that he saw the convict-appellant Sajjad with arms 

and killed officers by firing.  

P.W. 25 deposed that he attended Darber. Darber started 

at 9 A.M. When DG was delivering speech on ‘WvjfvZ’ 

activities Sepoy Moyeen of 13 Battalion entered into Darber 

with arms and pointed arms on DG. Sepoy Kazal followed him. 

Every one stood up. He also proceeded towards gate. He heard 

firing from outside of Darbar. He also came to see Sepoy Selim 

Reza along with others to enter into Darber. Sepoy Selim Reza 

had arms in one hand and mega phone on the other hand. He 

was directing all the officers to come out. He along with Col. 

Aftab (dead) came out through the ventilator of bath room and 
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hid himself behind the vessel. At one time 5/6 armed BDR 

personnel entered into kitchen and burst fire on 3 officers. 

Among them he could identify the condemner/appellant Md. 

Sazzad Hossain along with Sepoy Rubel and Shahadat. He was 

narrowly escaped.  

In cross examination on behalf of the 

condemner/appellant, he stated that he joined in BDR hospital, 

Peelkhana on 26.04.2008. There were 27 doctors in Peelkhana 

hospital. Out of them, they 17 in number joined in Darber. 

There were separate door of green room and bath room. Bath 

room was beside green room. He came out through ventilator of 

bath room and fell down in the kitchen. He went to green room 

once. The vessels were in the kitchen and took shelter behind 

the vessels. He denied the suggestion that there was no scope to 

go to kitchen though ventilator of bath room. He did not try to 

break down the door of kitchen. The condemner/appellant 

Sazzad killed Col. Zahid by firing and Sepoy Rubel killed Col. 

Reza and Sahadat Col. Arifin by firing. He deposed before I.O. 

whom condemner/appellant fired.  He admitted that he did not 

serve in 13 Battalion but  served in 22 and 26 Battalions. He 



 

 

795 

denied the suggestion that he did not see the 

condemner/appellant Sepoy Sazzad to fire Col. Zahid. He 

denied the suggestion that he deposed falsely.  

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard. BDR Headquarter 

since 6A.M. At about 8.50 A.M. he was in the room of the duty 

officer. He came to see through door 20/25 BDR personnel with 

suspicious look. At his challenge to them, they scolded him 

with filthy language and assaulted him. At that time he 

observed the guards on duty at central quarter guard inactive. 

The rebellions fastened him with his hands and legs with rope 

and chain and attempted to commit murder by strangulation and 

thereafter they confined him closing the door from outside and 

took away the key from Guard Commander Habilder Shahjahan 

on duty at armoury and plundered away arms therefrom. The 

rebellions asked to take arms therefrom and go to magazine for 

ammunition. He further deposed that among them he could 

identify the condemner/appellant Sepoy Sazzad along with 

Sepoy Habib, Sepoy Selim Reza, Sepoy Kajal, Lance Naik 

Rafiqul, R.P. Rezaul, Sepoy Jasim Mollik, Sepoy Obaidul. He 
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also deposed that Sajjad hailed from 13 Battalion, Ekram 24 

Battalion, R.P. Rezaul Sadar Battalion and all are members 44 

Battalion. He further deposed that on 26.02.2009 at about 11 

A.M. BDR personnel being armed entered into his residence 

and looted away two clocks, one camera and gold ornaments. 

His mobile was subsequently recovered from Naim, the relative 

of the condemner/appellant Sajjad.  

In cross-examination on behalf condemner/appellant, he 

denied the suggestion that he could not identify the appellant 

and that he was not confined in quarter guard.  

P.W. 77 deposed that she identified condemner/appellant 

whom she saw in Darber on the auspicious day with the help of 

the photo from BDR Headquarter. 

In cross-examination on behalf of the appellant she 

denied the suggestion that the appellant could not be identified 

by the photo. She further admitted that she did not serve in any 

Battalion.  

P.W. 327 deposed that on the date of occurrence, 25th Feb 

2009 he had his duty in BDR hospital as assistant. He further 

deposed that he remained there till evening of 26th Feb. On 25th 
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Feb after evening he came to know that the 

condemner/appellant came to hospital off and on with arms.  

P.W. 349 is the confessing recording Magistrate of the 

condemner/appellant. He deposed that he recorded the 

confessional statement of the condemner/appellant on 

24.04.2009.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

follow the provision of law in recording the confessional 

statement of the condemner/appellant.    

P.W. 453 deposed that on the auspicious day, 25th Feb, 

2009 he had his duty at quarter guard. At about 9 A.M. some 

rebellions attacked quarter guard pointing rifles on him. The 

rebellions were 30/35 in number and they took away arms from 

kote by breaking door. At that time he came to see duty officer 

Maj. Reaz in confinement under lock and key in JCO room. 

Among the rebellions he could identify the 

condemner/appellant 77224 Sepoy Sazzad of 13 Battalion. 

Soon after he heard firing sound in Darber.  
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P.W. 483 deposed that after the occurrence he identified 

the condemner/appellant (77224 Sazzad)  from video shown to 

him by Mr. Rownok. 

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that the photo 

shown to him was not of the condemner/appellant and that he 

deposed falsely.  

P.W. 623 deposed that on a secret information they 

raided the residence of Nahid @ Nieem on the information that 

the condemner/appellant took shelter there. They could not find 

him out but recovered a mobile model Nokia 2630, IMEI No. 

352046021263527 from Nyeem. He seized the mobile, material 

exhibit CLXXIX vide seizure list, exhibit 1129. He identified 

his signature as exhibit- 1129/1.  

In cross examination on behalf of the 

condemner/appellant he admits that there is no reference of the 

condemner/appellant in the seizure list.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 04.07.2009 and took him on 



 

 

799 

remand for 13 days. He denied the suggestion that from 

07.04.2009 to 25.04.2009 he was in police custody. He denied 

the suggestion that P.W.5 Lt. Col. Mukim was not an eye 

witness and he was not present there as he claimed. He denied 

the suggestion that P.W.9 did not depose of committing murder. 

He did not depose before him whether he served in 44 

Battalion. He recorded his statement on 11.03.2009 but date 

was wrongly recorded as 06.04.2009. Some part of the stage 

was even and some part was high. He deposed of seeing the 

occurrence from behind the screen. P.W.33 deposed the name 

of the condemner/appellant in his 161 statement but did not 

refer his badge No. He did not depose that he served with the 

condemner/appellant in the same Battalion. He did not depose 

of committing murder at central quarter guard. He also deposed 

that he was not in Darbar. He did not go to Darbar. He denied 

the suggestion that central quarter guard was a safe place on 25-

26th Feb, 2009.  P.W.21 was attached with 26 Battalion. He 

availed the residence at 380/18 Kunjamon, Rampura. He came 

to Peelkhana on the occasion of BDR week. Before the 

occasion he was at Rangamati. He did not depose that the 
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condemner/appellant served under him. He came to Peelkhana 

on 25.02.2009 from the residence of Rampura. He remained in 

24 Battalion and thereafter joined in Darbar. P.W.327 was in 

hospital on 25.02.2009. He did not go to Darbar on that day. He 

did not depose of sick register. He also did not depose when did 

he go to hospital. P.W.77 was in hospital. She did not depose 

the Battalion and badge No. of the appellant and when he did 

go to hospital. He also did not depose before him when he 

collected the picture from media. P.W.25 did not specify when 

did he go to hospital. He did not depose of badge No. of the 

appellant but deposed that the appellant hailed from 13 

Battalion. He can’t say whether there were number of person 

named Sajjad in 13 Battalion. He denied the suggestion that the 

appellant is not the real offender Sajjad. A.S.P. Ranakul 

recorded 161 statement of P.W.483 at his instruction. He denied 

the suggestion that the photo identify by P.W. 483 was not of 

the condemner/appellant. He denied the suggestion that he 

implicated the condemner/appellant falsely without proper 

investigation.  
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The confessional statement of the condemner/appellant 

runs as under- 

“Avwg wewWAvi Gi wmcvnx| 13.07.06 Bs ZvwiL n‡Z Avwg wcjLvbvq 

AvwQ| MZ 25.02.09 Bs ZvwiL mKvj AvbygvwKb 7.30 Uvq `ievi 

c¨v‡i‡W hvIqvi Rb¨ Avwg cȪ ‘wZ wbw”Qjvg| ZLb 13, ivB‡dj 

e¨v‡Uwjqv‡bi GKvD›U  K¬vK© wmcvnx gBb G‡m Avgv‡K e‡j †Zvgvi 

`iev‡i †h‡Z n‡e bv; †Zvvgi IqviwKs Av‡Q| †m Avgv‡K 24 

e¨v‡Uwjqv‡bi ev‡¯‹U ej MÖvD‡Û mKvj 9.00 Uvq †h‡Z e‡j| Avwg Zvi 

K_v g‡Zv †mLv‡b hvB|  1/2 wgwbU ci 44 e¨v‡Uwjqv‡bi wmcvnx †mwjg 

mn 10/12 wmcvnx †mLv‡b Av‡m|  GKRb Avgv‡K wR‡Ám K‡i GB †Q‡j 

GLv‡b Zzwg wK Ki| Avwg ewj Avwg IqvwKs G G‡mwQ|  gBb fvB 

Avgv‡K Avm‡Z e‡j‡Q| ZLb H †jvKwU Avgv‡K e‡j I gBb †Zvgv‡K 

Avm‡Z e‡j‡Q Zvn‡j wVK Av‡Q| Avgv‡`i mv‡_ ‡dwUK Zzwg Avgv‡`i 

mv‡_ Avm| Avwg I‡`i mv‡_ mKvj AvbygvwbK 9.15 Uvi w`‡K GK‡hv‡M 

†m›Uªvj †Kv‡Z hvB| ZLb †gRi wmivR m¨vi `iRvq G‡m wR‡Ám K‡i G 

evev †Zvgiv Kviv| m¨vi GB K_v ej‡ZB wmcvnx †mwjg mn Av‡iv 2 Rb 

m¨v‡ii gyL †P‡c a‡i| Zv‡K †e‡a †d‡j| m¨vi‡K Zvi wWDwU iæ‡g 

AvU‡K iv‡L| evB‡i †_‡K Zvjv jvwM‡q †`q| ZLb wiqvR m¨v‡ii 

†gvevBj †dvbwU wmcvnx †mwjg †K‡o wb‡q Avgvi Kv‡Q †`q| Avwg Zv 

wb‡Ri Kv‡Q †i‡L †`B|  Zvici Avwg mn mevB †Kv‡Z hvB| 10/12 

R‡bi g‡a¨ †KD †KD †Kv‡Zi Zvjv †f‡½ †d‡j| Avgiv mevB †KvZ 

†_‡K A ¿̄ †bB| Avwg GKwU Gm, Gg, wR †bB| cv‡kB g¨vMvwRb †_‡K 

¸wj ‡jvW Kwi| Zvici `ievi n‡ji cv‡k myjZvb MÖvD‡Û P‡j hvB| 

Avwg dvKv dvqvi Kwi| Zvici wcjLvbvi wfZ‡i wbg©vbvaxb knx` dRjyj 

nK Bswjk wgwWqvg ¯‹z‡ji w`‡K hvB| †`wL †h GKwU wcK Avc Mvox 
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†_‡K `ievi n‡ji w`‡K ¸wj Qzo‡Q| GKRb Avwg© Awdmvi †`Šwo‡q 

Avgv‡`i w`‡K Avm‡Z wQj| Avgvi mv‡_ †h 2 Rb wQj Zviv m¨vi‡K ¸wj 

K‡i| Avgv‡KI ¸wj Ki‡Z e‡j| Avgvi mv‡_ †h 2 Rb wQj Zv‡`i 1 

Rb‡K wPwb|  bvg wmcvnx kvnv`Z| †m UªvUz †kvKivi Rb¨ G‡mwQj Ges 

13, e¨vUvwjqv‡b mshy³ wQj| Avgvi mv‡_ _vKv 2 R‡bi K_vg‡Zv AvwgI 

¸wj Kwi| Avgv‡`i ¸wj‡Z H Avwg©  Awdmvi gviv hvq| Zvici Avgiv 

13, ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û P‡j hvB| †mLvb †_‡K AvbygvwbK 

11.00 Uv 11.30 Uvi w`‡K 3 bs †MB‡U hvB| ‡mLv‡b wM‡q wewfbœ wgwWqv 

I msev` Kwg©‡`i mv‡_ K_v ewj| Zvici Avevi 13 e¨v‡Uwjqv‡b wd‡i 

hvB| 13, e¨v‡Uwjqv‡bi GKRb my‡e`vi (hvi bvg Rvwb bv bZzb G‡m‡Q) 

wWDwU †M‡U †`q| Avwg †m †gvZv‡eK cÖvPx‡ii Kv‡Q wWDwU Kwi| 1/2 

N›Uv wWDwU Kivi ci †mLvb †_‡K wmMb¨vj †m›Uv‡ii gmwR‡`i eviv›`vq 

wM‡q e‡m _vwK| c‡ii w`b mKv‡j A_©vr 26/2/09 Bs ZvwiL Avevi 13, 

e¨v‡Uwjqv‡b P‡j hvB| †mLv‡b nvwej`vi Avj‡gi nv‡Z Gm,Gg,wR †`wL| 

GKUz ci gvB‡K ïwb †h cÖavbgwš¿ Avgv‡`i `vex †g‡b wb‡q‡Q Avcbviv 

mevB A ¿̄ Rgv †`b| ZLb Avwg 13, e¨v‡Uwjqv‡bi nvwej`vi (Avjdv 

†Kv¤úvbxi wm,GBP,Gg) ingv‡bi Kv‡Q A ¿̄ Rgv w`‡q e¨viv‡K P‡j hvB| 

Zvi ci ỳcyi 2.30 Uvi mgq wmwfj †cvlv‡K †avcv Lvbvi cvk w`‡q gB 

w`‡q Iqvj UcKvBqv cvjvBqv hvB| GB Avgvi Revbew›`|” 

The confession of co-accused Sepoy Selim Reza (C.S. 6) 

runs as under- 

“.................................Avwg 25/02/09 Bs ZvwiL Abygvb 6.30 

wgwb‡Ui mgq 44 ivB‡djm e¨vUvwjq‡bi gv‡V wM‡q `iev‡ii D‡Ï‡k¨ 

dwjb nB| Avgvi mv‡_ ÔBÕ ‡Kv¤úvbxi 10/12 dwjb nq| Avwg wmcvnx 

iwdK‡K ewj †h †Zvgvi `iev‡i †h‡Z n‡e bv| gvP© K‡i `iev‡ii w`‡K 

hvevi mgq Avwg cÖmve Kivi bvg K‡i jvBb n‡Z †ei n‡q hvB| Avwg 
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ZLb a~wcKvbvi iv¯—v w`‡q Avevi gv‡V Avwm| G mgq 44 e¨vUvwjq‡bi 

wmcvnx †g‡n`x‡K †dwUM †W«‡m †`‡L †Kv_vq hv‡”Q ‡m- wRÁvmv Ki‡j †m 

Rvbvq †h, AvB.Gb.wUi IqvwK©s- G hv‡”Q| Avwg Zv‡K `ievi n‡j  

Avm‡Z ewj| GKUy ci wmcvnx gCb, i“‡ej, kvnv`Z, mv¾v` mn 

18/20 Rb BDR RIqvb gv‡V Av‡m| cÖ‡Z¨‡Ki Mv‡q `iev‡i hvevi 

BDwbdg© civ wQj| Avgiv AviI wKQy¶b A‡c¶v Kwi| Avi †Kn Avm‡Q 

bv ‡`‡L Avwg ewj †h GZ Kg †jvK wb‡q `ievi nj G¨vUvK Kiv hv‡e 

bv| Avwg `iev‡i hvevi Rb¨ ewj| ZLb Avgiv mevB `ievi n‡ji w`‡K 

iIbv ‡`B| 7.30 Uvi w`‡K myjZvb MÖvD‡Û †cŠuwQ| †`wL 44 e¨vUvwjq‡bi 

wmcvnx nvwee Ges wmcvnx AvjZvd gv‡V Mí KiZv‡Q| wmcvnx nvwee P‡j 

Avmvi Kvib Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| KvR n‡e bv ZvB P‡j 

Gjvg| wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| Av‡iv e‡j †h, 

`ievi n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j Avgv‡`i‡K 

Rvbvb| Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m 

Avwm| †gm n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi 

wmcvnx i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici 

wmcvnx AvjZvd Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM 

K‡i| GK MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ 

†Mvjv evi“` wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx 

mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 

13 e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb 

fv½v MÖ“‡c wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 

e¨vUvwjqb) mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ 

G‡m †hvM †`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j 

g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ 

I ¸wj wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv 

nq|......................” 

The confession of co-accused Sepoy Kazal Ali (C.S. 11) 

also runs as under— 
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“............................................................25.02.09 ¢MËx cmCe 

®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ L¢l−u ®cuz aMe ®c¢M 

®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ l¦−hm, pq 

10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ ¢LR¤ °p¢eL ¢Rmz Aafl 

S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ pL¡m 9 V¡uz aMe ¢pf¡q£ 

¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq L−uLSe ¢j−m 

pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 Se ¢Rmz Aafl ¢pf¡q£ 

jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m i¡N L−lz ¢pf¡q£ j¡D−el 

®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx mv¾v`, mÉ¡x e¡x HLl¡j, ¢jx 

l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 

10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz........................” 

Mr. K.M. Zahid Sarwer, the learned Deputy Attorney 

General in continuation of his earlier submissions submits that 

the condemner/appellant had his involvement in conspiracy as  

he confessed in his confessional statement that at 9 A.M. he 

attended at basketball ground as per direction of co-conspirator 

Sepoy Moyen and thereafter with other co-conspirators went to 

central kote, confined officer (P.W. 33) on duty and by braking 

lock of kote took away a S.M.G. Co-accused Selim Reza 

(C.S.A. 06) and Sepoy Kazal (C.S.A. 11) have made 

corroborative statement in their confessional statement to the 

aforesaid complicity of the condemner/appellant which bears 

relevancy in view of section 10 of the Evidence Act. The 
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condemner/appellant further admits by his confessional 

statement that Selim Reza snatched away a mobile from officer 

(P.W. 33) on duty and handed it over to him. The above 

confessional statement having been corroborated by P.W. 33 

and that of recovery of mobile from a relative of the 

condemner/appellant by P.W. 623 bears evidentiary value. He 

further confessed that by breaking lock of kote he took away a 

SMG and loaded it taking ammunition from adjacent magazine, 

blank fired at sultan ground, lastly on an army officer along 

with other two rebellions and by their firing that officer was 

succumbed to death and later on talked with Media at gate No. 

3.    

Mr. K.M. Zahid Sarwar further submits that the P.Ws. 5, 

9, 21, 25, 33 and 453 all are eye witnesses to the occurrence and 

they saw the condemner/appellant in unlawful assembly, in 

active participation with arms to the occurrence. P.Ws. 21 and 

25 saw the condemner/appellant and other rebellions to burst 

fire on army officers who instantly fell down and succumbed to 

death. P.W. 25 more specifically deposed that the 

condemner/appellant shot Col. Zahid. P.Ws. 77 and 483 are 
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also eye witnesses to the occurrence and they both identified the 

condemner/appellant from video-footage. 

Mr. K.M. Zahid Sarwar lastly submits that all the above 

witnesses are relevant, competent and their testimony being 

reliable, credible together with the confessional statement of the 

condemner/appellant as well as the confession of the co-

accused prosecution succeeded to prove the charges under 

Sections 120B/302/149 of the Penal Code against the 

condemned/appellant beyond all reasonable doubt and urges to 

accept the reference in regards to the above condemner/ 

appellant and to dismiss the Cr. Appeal and Jail Appeal filed on 

his behalf. 

Mr. A.S.M. Abdul Mobin, the learned Advocate 

appearing on behalf of the appellant submits that evidence of 

P.Ws. 5,9,21,25,33 and 77 appears unreliable since they did not 

refer his Battalion and regiment number. P.W.21 admits in his 

cross-examination that he cannot say how many BDR persons 

named Sazzad were there in his Battalion. He further submits 

that P.W.21 hailed from 13 Battalion. P.W. 25 admits that he 

did not serve in 13 Battalion. As such his identification of 



 

 

807 

condemner/appellant making burst fire cannot be relied on. 

P.W.33 admittedly was in confinement position. His 

identification of the condemner/appellant also appears 

unreliable. Identification of the condemner/appellant by P.W.77 

does not bear any evidentiary value. She identified the 

condemner/appellant with the photo which was neither seized 

nor produced before the Court. The evidence of P.W. 327 is 

hearsay in nature. He admits that he came to know later on the 

appellant’s appearance in the hospital off and on with others. 

P.W.453 claims to be on duty at quarter guard but it does not 

appear that he took any step to resist the rebellions and in view 

of the facts he himself was an accomplice. His evidence thus 

appears unreliable. Identification of the condemner/appellant 

from video footage also appears unacceptable since no such 

video footage was seized or produced before the Court. 

P.W.623 adduced evidence in support of the recovery of mobile 

from a relative of the appellant but no evidence appears that 

seized mobile belonged to P.W.33 as he claims nor the person 

from whom the recovery was made is relative to the appellant. 

He also submits that the confession of the condemner/appellant 
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appears involuntary and it has no evidentiary value. Similarly 

the confession of the co-accused having no corroboration by 

any independent witness cannot be used as evidence against the 

appellant.  

Mr. Mobin further submits that the identification of the 

condemner/appellant by the prosecution witnesses is not proper 

and being shadowed with doubt it can’t be relied on.  

Mr. Mobin also submits that there is no evidence as to 

complicity of the condemner/appellant to the alleged conspiracy 

and as such the charge under section 120B of the Penal Code 

does not stand against the condemner/appellant.  

He further adds that admittedly none of the witnesses 

identified the accused on dock during trial and that in view of 

the evidence on record, prosecution could not bring home the 

charges against the condemner/appellant and the reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be dismissed.  

Mr. Mubin however, at fag end submits to reduce the 

sentence. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 
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facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms by way of plundering kote moving towards Darbar along 

with other rebellions entering into kitchen adjacent to Darbar 

burst fire on 3 army officers resultant to their death. All 

provides strong inference to his complicity to the conspiracy. In 

most of the cases proof of conspiracy is largely inferential. The 

offence of conspiracy essentially requires some kind of 

manifestation of agreement. The express agreement, however 

need not be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 
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Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession-‘ 

MZ 25.02.09 Bs ZvwiL mKvj AvbygvwKb 7.30 Uvq `ievi c¨v‡i‡W hvIqvi 

Rb¨ Avwg cȪ ‘wZ wbw”Qjvg| ZLb 13, ivB‡dj e¨v‡Uwjqv‡bi GKvD›U  K¬vK© 

wmcvnx gBb G‡m Avgv‡K e‡j †Zvgvi `iev‡i †h‡Z n‡e bv; †Zvvgi IqviwKs 

Av‡Q| †m Avgv‡K 24 e¨v‡Uwjqv‡bi ev‡¯‹U ej MÖvD‡Û mKvj 9.00 Uvq †h‡Z 



 

 

812 

e‡j| Avwg Zvi K_v g‡Zv †mLv‡b hvB|  1/2 wgwbU ci 44 e¨v‡Uwjqv‡bi wmcvnx 

†mwjg mn 10/12 wmcvnx †mLv‡b Av‡m|  GKRb Avgv‡K wR‡Ám K‡i GB †Q‡j 

GLv‡b Zzwg wK Ki| Avwg ewj Avwg IqvwKs G G‡mwQ|  gBb fvB Avgv‡K Avm‡Z 

e‡j‡Q| ZLb H †jvKwU Avgv‡K e‡j I gBb †Zvgv‡K Avm‡Z e‡j‡Q Zvn‡j wVK 

Av‡Q| Avgv‡`i mv‡_ ‡dwUK Zzwg Avgv‡`i mv‡_ Avm| Avwg I‡`i mv‡_ mKvj 

AvbygvwbK 9.15 Uvi w`‡K GK‡hv‡M †m›Uªvj †Kv‡Z hvB| ZLb †gRi wmivR m¨vi 

`iRvq G‡m wR‡Ám K‡i G evev †Zvgiv Kviv| m¨vi GB K_v ej‡ZB wmcvnx 

†mwjg mn Av‡iv 2 Rb m¨v‡ii gyL †P‡c a‡i| Zv‡K †e‡a †d‡j| m¨vi‡K Zvi 

wWDwU iæ‡g AvU‡K iv‡L| evB‡i †_‡K Zvjv jvwM‡q †`q| ZLb wiqvR m¨v‡ii 

†gvevBj †dvbwU wmcvnx †mwjg †K‡o wb‡q Avgvi Kv‡Q †`q| Avwg Zv wb‡Ri 

Kv‡Q †i‡L †`B|  Zvici Avwg mn mevB †Kv‡Z hvB| 10/12 R‡bi g‡a¨ †KD 

†KD †Kv‡Zi Zvjv †f‡½ †d‡j| Avgiv mevB †KvZ †_‡K A ¿̄ †bB| Avwg GKwU 

Gm, Gg, wR †bB| cv‡kB g¨vMvwRb †_‡K ¸wj ‡jvW Kwi| Zvici `ievi n‡ji 

cv‡k myjZvb MÖvD‡Û P‡j hvB| Avwg dvKv dvqvi Kwi| Zvici wcjLvbvi wfZ‡i 

wbg©vbvaxb knx` dRjyj nK Bswjk wgwWqvg ¯‹z‡ji w`‡K hvB| †`wL †h GKwU 

wcK Avc Mvox †_‡K `ievi n‡ji w`‡K ¸wj Qzo‡Q| GKRb Avwg© Awdmvi 

†`Šwo‡q Avgv‡`i w`‡K Avm‡Z wQj| Avgvi mv‡_ †h 2 Rb wQj Zviv m¨vi‡K ¸wj 

K‡i| Avgv‡KI ¸wj Ki‡Z e‡j| Avgvi mv‡_ †h 2 Rb wQj Zv‡`i 1 Rb‡K 

wPwb|  bvg wmcvnx kvnv`Z| †m UªvUz †kvKivi Rb¨ G‡mwQj Ges 13, e¨vUvwjqv‡b 

mshy³ wQj| Avgvi mv‡_ _vKv 2 R‡bi K_vg‡Zv AvwgI ¸wj Kwi| Avgv‡`i 
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¸wj‡Z H Avwg©  Awdmvi gviv hvq|’ It has also got strong inference 

from the confession of co-conspirator Selim Reza- (C.S.A.6)-‘ 

13 e¨vUvwjq‡bi wmcvnx i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| 

Gici wmcvnx AvjZvd Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM 

K‡i| GK MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv 

evi“` wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx 

gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi ‰mwbK 

wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb fv½v MÖ“‡c wmcvnx AvjZvd, 

Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 e¨vUvwjqb) mn 13 e¨vUvwjq‡bi 

ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ G‡m †hvM †`q| Avgvi `j †KvZ n‡Z 

A ¿̄ Avb‡e Avi AvjZv‡di `j g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj 

wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv 

†bIqv nq|’ 

Such inference is also available from the confession of 

Kazal Ali-(C.S.A.11)- ‘aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, 

¢pf¡q£ ®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ 

¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ pL¡m 9 

V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq 

L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 Se ¢Rmz Aafl 

¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m i¡N L−lz ¢pf¡q£ j¡D−el 
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®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx mv¾v`, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m 

Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se 

jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz’. It finds corroboration by the evidence of 

P.W.33, the officer on duty at control quarter guard-‘Avgv‡K †e‡a 

†i‡L evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© 

KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi 

mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i g‡a¨ Avwg wmcvnx 

†mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK BKivg, wmcvnx iwdKzj 

Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj I wmcvnx nvwee‡K 

wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb’. P.W.453 who was also 

on duty at quarter guard deposed corroboratively-‘ we‡ ª̀vnxiv wQj 

Abygvb 30/35 Rb| wKQy¶‡bi g‡a¨ †Kv‡_i `iRv †f‡½ A ¿̄ wb‡q †KvqvUvi MvW© 

†_‡K P‡j hvq| Zv‡`i g‡a¨ 63907 wmcvnx †mwjg †iRv, 63922 wmcvnx KvRj 

Avjx, 74852 wmcvnx iwdKzj, 74694 wmt Rwmg gwj−K, 56942 wmt nvweeyi 

ingvb, I 13 e¨vUvwjq‡bi 77224 wmcvnx mv¾v`, 47474 j¨vt bvt GKivgyj‡K 

wPb‡Z cvwi| Gi c‡iB `ievi n‡j dvqv‡ii kã ïwb|’   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 
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atrocities. P.Ws. 5, 9, 21, 25, 33, 77 and 453 are all eye 

witnesses and they all saw the condemner/appellant with arms, 

in unlawful assembly and his participation to the occurrence. 

P.W.5 specifically deposed that he took shelter in the store 

room. While the condemner/appellant Sazzad and other 

rebellions moving toward on firing. P.W.9 also saw the 

condemner/appellant to move firing pointing the army officers 

while they were running away coming out from Darbar. P.Ws. 

21 and 25 saw the condemner/appellant and other rebellions to 

burst fire on 3 army officers at kitchen and caused their death. 

P.W.77 identified the condemner/appellant with footage 

preserved in the office since she saw him in Darbar with others 

rebellion and inaction. She is one of them who could service 

from such horrific situation. It is an undeniable fact that  photo 

of the members of the armed forces were essentially preserved 

in the office of BDR head quarter. Although no photo was 

seized and placed before Court but in view of the above facts 

her testimony bears substance and no reason stands to discard 

it. It is to be noted that the condemner/appellant hailed from 13 

Battalion P.Ws. 9, 21, 33- all identified him with his Battalion 
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No. P.W.453 identified him with Battalion and regiment No. 

The objection that the condemner/appellant could not be 

identified properly finds no basis. No question arises to the 

credibility of their evidence.  

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.11 Sepoy/63922 Md. Kazal Ali. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 120B/ 
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302/149/34 of the Penal Code in consideration of the evidence 

of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker, 

 P.W.15 Sepoy Md. Fazlul Haque, 

 P.W.33 Lt. Col. Md. Reazul Karim 

 P.W.48 Major Ishtiak Ahmed Khan 

 P.W.77 Major Rukhsana Khanom 

 P.W.111 Lt. Col. Md. Akramuzzaman 

 P.W.154 Major Mdl Jayedi Ahsan Habib 

 P.W. 359 Faysal Atik Bia Kader, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused –C.S.A -06 Sepoy Selim Reza, 

  C.S.A-26 Sepoy Md. Habibur Rahman 

  C.S.A-27 Sepoy Md. Ziaul Haque and 

  C.S.A.68 Sepoy Md. Ibrahim 
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In examination under Section 342 of the Code of 

Criminal Procedure the condemner/appellant submitted a 

written statement and adduced his own evidence as D.W.22. 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W. 9 Lt. Col. Md. Maksudul Haque 

 P.W.17 Havilder Md. Motaleb 

 P.W.19 Naik 53962 Md. Keramot Sheikh 

 P.W.25 Lt. Col. Md. Iqbal Hossain 

 P.W.31 Sepoy/60737 Firoz Hossain Deptori 

 P.W. 78 JCO/5130 Subader Md. Azim Uddin Sheikh 

 P.W. 249 Col. A.H.M. Syed 

 P.W.278 Naik Subadar Bidwut Mitra 

 P.W.280 Md. Motiur Rahman 

 P.W.312 Naik Asst. Md. Abu Jafor Khan 

 P.W.322 Lance Naik Asst./64110 Md. Ashraful Alam 

 P.W.323 Havilder/45943 Md. Mahbub Alam 

 P.W.341 Havilder/41794 Md. Delwar Hossain 

 P.W.453 Sepoy 79173 Ripon Kumar Biswas 

 P.W.455 Havilder/42667 Md. Ashraf Ali 
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 P.W.467 Naik Medical Asst. Md. Hamayet Huda and  

 P.W.481 Sepoy/70173 Md. Abul Kalam Azad.  

   P.W.1 is the informant but he is not the eye witness to 

the occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.3 attended Darber on the auspicious day, 25th Feb, 

2009. He deposed that Darber was started at 9 A.M. When D.G. 

was delivering speech at about 9.30 A.M. a Sepoy entered into 

Darber through kitchen door and coming on the stage pointed 

arms on D.G. and some officers detained him. There happened 

anarchy. He moved towards stage. At that time a Sepoy ran 

away with arms. Major Khaled chased him. He came to know 

later on that the Sepoy who came up on the stage was named 

Moyeen and who ran away was named Kazal, the 

Condemner/Appellant. 

In cross-examination he stated that the 

Condemner/Appellant Kajal was running towards west with 

arms. He denied the suggestion that he did not know the 

condemner/appellant Kajal from earlier.  
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P.W.5 attended Darber on the auspicious day, 25th Feb, 

2009. He deposed that Darber started at 9 A.M. D.G. was 

delivering speech on different aspects. Meanwhile a Sepoy 

Moyeen and the condemner/appellant entered into Darber with 

arms. Sepoy Moyeen came up on the stage and pointed arms on 

D.G. There happened anarchy and at that time he heard firing 

and came to see soldiers running indiscriminately. He noticed 

that some soldiers going out of Darber by breaking glass of the 

windows. Consequently, he also came out from Darber through 

that window.  

In cross-examination on behalf of condemner/appellant 

he stated that only two Sepoys entered into Darber with arms. 

He did not see condemner/appellant to make firing. He affirmed 

that he saw the condemner/appellant with arms. After starting 

of the occurrence he remained in Darber for about 10 minutes.  

P.W.9 deposed that he attended Darber. He got President 

Rifle Award from Comilla Sector and in order to receive the 

same he was attached to Peelkhana and attended Darber on 

25.02.2009. Darber started at 9A.M. When D.G. was delivering 

speech on the profit of ‘X¡m i¡a’ activities at about 9.30 A.M. 
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Sepoy Moyeen of 13 Battalion entered into Darber and pointed 

arms on D.G. and followed by him the condemner/appellant 

Sepoy Kazal of 44 Battalion also entered into Darber. D.D.G 

who had his seat beside D.G. detained Sepoy Moyeen who fell 

down on the stage. The condemner/appellant ran away from 

Darber. Afterwards, he heard a firing sound and shouting ‘S¡−N¡’ 

by the BDR personnel.  

In cross-examination on behalf of condemner/appellant, 

he stated that he did not know Kazal. He had his seat in the 2nd 

row. He identified the condemner/appellant Kazal in reference 

to others as of 44 Battalion. He cannot say his regiment 

number. He did not try to detain him. He further stated that he 

did not see the condemner/appellant to make firing. He denied 

the suggestion that the condemner/appellant did not carry any 

arms and the condemner/Appellant had no culpability with the 

occurrence and that he deposed falsely against him.  

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms through back door and 
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coming up on the stage pointed arms on D.G. and behind him 

the condemner/appellant Sepoy Kazal of 44 Battalion entered 

into Darber. D.D.G. along with other officers disarmed Sepoy 

Moyeen and the condemner/Appellant Sepoy Kazal ran away 

from Darber.  

In cross-examination on behalf of the condemner/ 

appellant, he admits that he deposed before the I.O. that Kazal 

with arms followed Moyeen and also told that at the fall of 

Moyeen, Kazal left Darber. Kazal entered into Darber through 

east-south gate behind D.G. He denied the suggestion that 

Kazal left out Darber through southern door. He denied the 

suggestion that he was not present in the Darber.  

P.W. 17 deposed that he attended Darber with other BDR 

personnel on 25.02.2009. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him the condemner/appellant Sepoy Kazal of 

44 Battalion also entered into Darber with arms. Officers 

present in Darber detained Sepoy Moyeen and disarmed him. 

Sepoy Moyeen fell down. Consequently, the 
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condemner/appellant Sepoy Kazal escaped through southern 

side.  

In cross-examination on behalf of condemner/appellant, 

he stated that the condemner/appellant followed Sepoy Moyeen 

and afterwards, he left away. He further stated that he did not 

work in the Battalion of the condemner/appellant but he knew 

him since he used to come their canteen and talked with them. 

He denied the suggestion that the condemner/appellant did not 

enter into Darber and he deposed falsely.  

P.W.19 deposed that he attended Darber on 25.02.2009 

D.G. was delivering speech. After 20/25 minutes of his speech 

Sepoy Moyeen of 13 Battalion entered into Darber with arms 

and coming on the stage pointed arms on D.G. Sepoy Kazal of 

44 Battalion also pointed arms. Other officers detained Moyeen 

and disarmed him. Sepoy Kazal went out of Darber. There 

happened anarchy. All the BDR personnel stood up and shouted 

‘S¡−N¡’ and were leaving Darber.  

In his cross-examination on behalf of the 

Condemner/Appellant Kazal, he denied the suggestion that he 

did not depose before the I.O. that Kazal did not enter into 
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Darber with arms. He reiterated that he saw Kazal with arms in 

Darber from 30 yards away from the stage. 

P.W.25 deposed that on the date of occurrence, on 

25.02.2009 he had his posting in the hospital and his residential 

quarter was on the 3rd floor in the building named ‘Taranga’, in 

BDR Headquarter. On that day, he attended Darber before 9 

A.M. When D.G. was delivering speech on ‘X¡m i¡a’ activities 

Sepoy Moyeen of 13 Battalion pointed arms on D.G. and 

followed by him Sepoy Kazal came up on the stage. Everyone 

stood up and moved towards west gate. 

 He admitted in his cross-examination that he did not 

know Kazal prior to occurrence. He saw him to run away. 

Afterwards he identified him seeing his photo.  

P.W.31 deposed that on 25.02.2009 he attended Darber at 

morning.  20/25 minutes after starting of Darber Sepoy Moyeen 

13 Battalion and Sepoy Kazal of 44 Battalion entered in to 

Darber with arms. Sepoy Moyeen pointed arms on D.G. 

Officers present there detained Moyeen and disarmed him. At 

that time Sepoy Kazal left Darber. BDR personnel stood up 

shouting ‘S¡−N¡’.  
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In his cross-examination on behalf of the 

condemner/appellant, he stated that Kazal entered into Darber 

from east-south side. The door was 20 feet behind the stage. He 

was in the middle of the Darber. Kazal was 3/4 cubit away from 

Moyeen. As soon was Moyeen was detained, Kazal ran away. 

He reiterated that Kazal was known to him since 2008.  

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard since 6 A.M. At 

about 8.50 A.M. he was in the room of the duty officer. He 

came to see through door some 20/25 BDR personnel with 

suspicious mood there. At his challenge they scolded him and 

assaulted him. He took notice that the guards at the armory to 

remain silent. The rebellions fastened him with his hands and 

legs and attempted to murder him by strangulation and also 

snatched away his mobile and wrist watch and kept him 

confinement closing the door from outside. They also snatched 

away the key from guard commander Habilder Shahjahan and 

plundered armoury. The BDR personnel were directing to take 

arms and to go to magazine for ammunition. Among them he 
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could identify the condemner/appellant Sepoy Kazal of 44 

Battalion with others.   

In cross-examination on behalf of condemner/appellant 

he stated that after confining him they plundered armoury. He 

identified Sepoy Kazal by his voice. He himself saw him in 

plundering armory. He denied the suggestion that he deposed 

falsely.  

P.W.48 deposed that he attended Darber on 25.02.2009. 

Darber started at 9 A.M. At about 9.30 A.M. some BDR 

personnel entered into Darber and moved towards D.G. Sepoy 

Moyeen pointed arms and Sepoy Kazal stood behind him. 

Officers present there detained and disarmed Moyeen. Sepoy 

Kazal ran away. Afterwards he heard two rounds firing. BDR 

personnel were leaving Darber. At one time he also left Darber.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. that 

Kazal took stand behind Moyeen and he himself saw Sepoy 

Kazal in Darber. He further admitted that he did not know 

Sepoy Kazal from earlier but BDR personnel attended Darber 
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identified the condemner/appellant Sepoy Kazal. He also got 

his identification from Lt. Col. Sams.  

P.W.77 deposed that at the time of occurrence she had 

her posting in BDR hospital and on the date of occurrence she 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber, he was named Moyeen. 

Afterwards Sepoy Kazal followed him. Officers disarmed 

Moyeen. BDR personnel in Darber stood up and started leaving 

Darber.  After the occurrence she identified the BDR personnel 

who entered into Darber with the photo preserved in BDR 

Sadar Daptar and also identified the condemner/appellant 

Sepoy Kazal among them.  

In cross-examination on behalf the condemner/ appellant, 

she stated that she identified with ½ size photo that preserved in 

Sadar Daptar. She denied the suggestion that she did not see 

Kazal to enter into Darber with arms and that she deposed 

falsely.  

P.W.78 deposed that he attended Darber on 25.02.2009. 

While Darber was going on, at one stage, Sepoy Moyeen 
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entered into Darber with arms. Sepoy Kazal also followed him 

with arms.  

In cross-examination he stated that Kazal left out 

appearing on the stage.  

P.W.111 deposed that he attended Darber on 25.02.2009 

at 9 A.M. At about 9.30 Sepoy Kazal and Moyeen entered into 

Darber with arms and pointed arms towards D.G. He also heard 

of firing. 

In cross-examination on behalf of the 

condemner/appellant, he admitted that he did not know Sepoy 

Kazal. Commanding officer of 44 Battalion named his name. 

He cannot say how many persons named Kazal were there in 

Darber.  

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Battalion, Dinajpur. He joined Peelkhana on 

16.02.2009 and attended Darber on 25.02.2009. After starting 

Darber, Sepoy Moyeen entered into Darber with arms. He came 

to see Sepoy Kazal behind Moyeen with arms.  

He admitted in cross-examination that he did not know 

Sepoy Kazal from earlier and also did not know when Kazal 
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joined. He denied the suggestion that he did not see Kazal and 

deposed falsely.  

P.W.249 deposed that on the date of occurrence, 25th  

Feb, 2009 at about 9.45 he went to Darber. Darber started at 9 

A.M. He had his seat in the middle of 1st row. At about 9.30 

A.M. Sepoy Moyeen and Kazal entered into Darber with Rifle 

and pointed arms towards D.G. BDR personnel stood up and 

began to run and there happened firing.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not know how many 

persons named Kazal were there in Darber. He also denied 

suggestion that he did not see Kazal.  

P.W.278 deposed that he attended Darber on 25.02.2009 

at morning. He took his seat in the middle of 3rd row. While 

D.G. was delivering speech Sepoy Moyeen of 13 Battalion 

entered into Darber through back door and pointed arms on 

D.G. Sepoy Kazal of 44 Battalion followed him with arms. 

Some officers detained Moyeen and disarmed him and at that 

event Sepoy Kazal left Darber.  
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In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not depose before the I.O. 

that Kazal of 44 Battalion entered into Darber with arms and 

that he deposed falsely.  

P.W.280 deposed that he attended Darber at 8.40 in the 

morning. At about 9.30 A.M. while D.G. was delivering speech 

65140 Sepoy Moyeen Uddin of 13 Battalion pointed arms 

towards D.G. and 63922 Sepoy Kazal entered into Darber with 

arms. Some officers detained Sepoy Moyeen on the stage and 

meanwhile Sepoy Kazal left out Darber.  

In his cross-examination, he stated that he did not serve 

in 44 Battalion. He denied the suggestion that he could not 

identify Kazal for the cause of eye-problem. 

P.W.312 deposed that on the date of occurrence on 25th 

Feb, 2009 he attended Darber. Sepoy Moyeen pointed arms on 

D.G. Officers detained Moyeen and disarmed him. Following 

Moyeen, Sepoy Kazal also entered into Darber but afterwards 

left out Darber.  

In his cross-examination on behalf of the 

condemner/appellant, he stated that about two and a half 
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thousand BDR personnel were in Darber. He did not serve 

anywhere except record-wing.  He reiterated that the accused 

was named Kazal Ali.  

P.W.322 deposed that on 25.02.2009 he attended Darber. 

At about 9.25 A.M. Sepoy Moyeen entered into Darber. 

Officers disarmed him. Sepoy Kazal left out Darber. 

In cross-examination on behalf of the 

condemner/appellant he stated that he did not work in 13 

Battalion. He reiterated that he himself saw the 

condemner/appellant. He denied the suggestion that he did not 

see the condemner/appellant and that he deposed falsely.   

P.W.323 deposed that on 25.02.2009 he attended Darber. 

Sepoy Moyeen pointed arms. Officers disarmed Moyeen. Sepoy 

Kazal left out Darber.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

see the condemner/appellant in Darbar and that he deposed 

falsely.  

P.W.341 deposed that on 25.02.2009 he attended Darber. 

At the beginning of Darber Sepoy Moyeen pointed arms 



 

 

832 

towards D.G. Sepoy Kazal entered into Darber with arms. 

Kazal left out. Officers detained Moyeen.  

In cross-examination on behalf of the 

condemner/appellant, he denied the suggestion that he did not 

see the condemner/appellant with arms and that he deposed 

falsely.  

P.W.359 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confession of the condemner in compliance of the 

provisions of law. 

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that the 

condemner/appellant did not make any confession and that he 

did not follow the provisions of law in recording the statement.   

P.W. 453 deposed that he had his duty on the auspicious 

day, on 25th, Feb 2009 at quarter guard. At about 9 A.M. some 

rebellions attacked quarter guard. He was threatened pointing 

rifles on him. Meanwhile 5/7 BDR personnel took away 

ammunition box by breaking door. At that time he came to see 

duty officer Maj. Reaj in confinement under lock and key in 
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JCO’s room. The rebellions were 30/35 in number. After a 

while, by breaking door of kote they took away arms and left 

quarter guard. Among them he identified 63922 Sepoy Kazal 

Ali and others. Soon after he heard firing in Darber.  

In cross-examination on behalf of the 

condemner/appellant, he denied the suggestion that at the time 

of occurrence Sepoy Kazal was in the residence and that he 

deposed falsely.  

P.W.455 deposed that he attended Darber. At about 9.20 

A.M. Sepoy Moyeen and Sepoy Kazal entered into Darber with 

arms. Sepoy Moyeen pointed arms on D.G. Officers detained 

him. Kazal ran away fast. All BDR personnel stood up shouting 

‘S¡−N¡’.  

In cross-examination on behalf of the 

condemner/appellant, he admitted that he deposed of Kazal on 

23.02.2011 but did not depose on 09.04.2009 before the 

investigating officer.  

P.W.467 deposed that he attended Darber on the date of 

occurrence. When Darber was going on Sepoy Moyeen and 
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Kazal entered into Darber with arms. Sepoy Moyeen pointed 

arms on D.G. Officers disarmed him. Kazal ran away.  

P.W.481 deposed that he attended Darber. Darber started 

at 9 A.M. Sepoy Moyeen entered into Darber with arms. 

Officers disarmed him. Sepoy Kazal followed him in Darber. 

All BDR personnel stood up.  

In cross-examination on behalf of appellant he denied the 

suggestion that he did not see Kazal in Darber.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that after the occurrence the condemner/appellant joined in 

Peelkhana on 01.03.2009. At the time of occurrence the 

condemner/appellant had his residence in Peelkhana. He 

arrested the appellant on 28.04.2009 from Peelkhana under oral 

instruction of DG and sent him to the Court. He can’t say 

whether RAB arrested him on 04.04.2009. The 

condemner/appellant was undergone MI test but he did not 

retain the certificate. P.W. 3 referred in his 161 statement the 

name Sepoy Kazal of 44 Battalion. He can’t say from whom he 

came to know that name. He recorded the statement of P.W. 5 
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on 27.03.2009. He referred the name of Sepoy Kazal but did 

not refer his badge No. He did not depose that Kazal 

absconded. He recorded the statement of P.W. 9 on 11.03.2009. 

He came to Peelkhana for receiving award. He referred in his 

161 statement the name Kazal of 44 Battalion but did not refer 

his badge No. He did not depose from whom he came to know 

the name of that accused. P.W. 15 was the member of 24 Rifle 

Battalion and the appellant was 44 Battalion. He deposed the 

name of the condemner/appellant and his badge No. but he did 

not refer of arms. He recorded his statement on 30.04.2009. 

There is no reference from whom he came to know the badge 

No. of the condemner/appellant. P.W. 17 hailed from 24 

Battalion. He recorded his statement on 04.05.2009. At that 

time the condemner/appellant was in custody. He did not use 

the word ‘arms’ in his statement. He recorded the 

supplementary 161 statement of P.W. 19 on 11.03.2009. Prior 

to 12.07.2010 he did not inform him anything of the 

condemner/appellant. He referred the name and badge No. of 

the condemner/appellant but did not use the word ‘arms’. P.W. 

25 was the Deputy Commadant of BDR Hospital. He recorded 
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his statement on 26.03.2009. He referred the badge No. of the 

condemner/appellant but did not use the word ‘arms’. P.W. 48 

hailed from 24 Battalion. He recorded his statement on 

26.03.2009. He referred the name of the condemner/appellant in 

his 161 statement but did not refer the badge No. and the word 

‘arms’. P.W. 52 is a witness of supplementary C.S. He recorded 

his statement on 16.02.2011. He hailed from signal sector. He 

referred the name and badge No. of the appellant but did not 

use the word ‘arms’. Prior to submiting C.S. he visited signal 

sector more than once. He recorded the statement of P.W. 111 

on 12.04.2009. He referred the name of the 

condemner/appellant. P.W. 77 was an officer of BDR Hospital. 

He recorded her statement on 15.03.2009. In her statement there 

is no reference of Battalion and badge No. of the 

condemner/appellant but she referred as of entering of the 

condemner/appellant with arms. He recorded the statement of 

P.W. 78 on 23.08.2009. He hailed from 13 Battalion. He 

referred the Battalion No. but did not refer badge No.  He did 

not depose that the condemner/appellant ran away. P.W. 154 

hailed from 40 Rifle Battalion. He recorded his statement on 
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22.03.2009. He referred the name of the condemner/appellant 

Kazal but did not refer his badge No. P.W. 249 is a doctor of 

BDR Hospital. He referred the name of the 

condemner/appellant Kazal but did not refer the badge No. and 

the word ‘arms’. P.W. 278 hailed from 24 Battalion. He 

recorded his statement on 06.05.2009. He referred the name of 

the condemner/appellant but did not refer the badge No. and the 

word ‘arms’. P.W 280 hailed from 24 Rilfe Battalion. He 

recorded his statement on 27.04.2009. He did not investigate by 

which door he ran way. P.W. 312 is witness of supplementary 

C.S. He recorded his statement on 16.02.2011. He was a 

member of record wing. He did not refer the badge No. of the 

condemner/appellant in his 161 statement. P.W. 322 is a 

witness of supplementary C.S. He recorded his statement on 

23.02.2011. He was a member RSU. He visited RSU more than 

once. P.W. 323 is a witness of supplementary C.S. He was a 

member of RSU. He referred the name of the 

condemner/appellant but did not refer his badge No. P.W. 341 

is a witness of supplementary C.S. He recorded his stateement 

on 17.02.2011. He did not refer his badge No. He recoded the 
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statement of P.W. 455 under section 161 twice, firstly on 

9.04.2009 and thereafter on 23.02.2011. He did not refer the 

particulars of the condemner/appellant in his first ststement. He 

denied the suggestion that he created the 2nd statement. P.W. 

467 hailed from BDR Hospital. He recorded his statement on 

15.07.2009. He did not depose that the condemner/appellant 

entered with arms and ran away. P.W. 481 is a witness of 

supplementary C.S. He recorded his statement on 07.03.2011. 

He was attached with Sadar Rifle Battalion. He did not refer the 

badge No. of the condemner/appellant. P.W. 580 hailed from 24 

Battalion. He is a witness of supplementary C.S. He recorded 

his statement on 17.02.2011. He did not refer his badge No. He 

denied the suggestion that P.Ws. 6,8, 10, 11, 13, 20, 21, 27, 34, 

39, 41, 46, 51, 56, 64, 66, 67, 70, 76, 91 and 92 did not depose 

in their 161 statements the name of the condemner/appellant. 

P.W.453 deposed in his 161 statement that central quarter guard 

was to the north of D.G’s. office. After the occurrence he was 

in Peelkhana. He recorded the statement of P.W.33 on 

12.03.2009. He referred the name of the condemner/appellant 

but did not refer his badge No. Safiqul Islam is a witness of 
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supplementary C.S.  After arrested he came to know the badge 

No. of the condemner/appellant. He took the condemner 

/appellant on remand for 12 days. His 164 statement was 

recorded on 10.05.2009. He sent the condemner/appellant for 

recording his 164 statement along with other 3 accused. He 

denied the suggestion that he obtained the confession of the 

condemner/appellant under coercion. He denied the suggestion 

that he did not submits MI test report since it would go in 

favour of the condemner/appellant. 

The condemner/appellant adduced evidence by 

examining himself as D.W. 22. He deposed that he joined in 

BDR on 01.10.1998 and after training he had his posting in 44 

Battalion. He had been residing in official quarter in Peelkhana 

since 2008. On 25.02.2009 he came before Sainik Line at about 

7.15 A.M. Thereafter being instructed by Habilder Majhar he 

joined in Darbar at about 8 A.M. and took his seat in the 

middle. There were 2500-3000 persons present in Darbar 

including Sepoys and officers. Darbar started at 9 A.M. with 

recitation from the holy Quran. All on a sudden Sepoys stood 

up. Some people took steps to come out from Darbar. D.G. 
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directed all to keep calm and quite. Some officer also came out 

and asked Sepoys to go to their respective Unit. He came out 

and instead of Unit went to his residence. On the quary of his 

wife he told her that there happened disorder in Darbar. After 

sometime he attempted to come out but could not since door 

was closed from outside. He contacted his wife over mobile. 

She informed that she remained on 4th floor of the building. He 

asked his wife to open the door but she did not open the door. 

Afterwards he contacted with his company commander Subeder 

Askar Ali, company commader suggested him to remain in the 

residence. Thereafter he remained in the residence till evening. 

After evening his wife came back to his residence. He passed 

the whole night in his residence and left Peelkhana on 

26.02.2009 along with his wife.  

In cross-examination on behalf of prosecution he stated 

that at the time of occurrence his service tenure was 10 years.  

He can operate Rifle. SMG contains 30 round bullets and Rifle 

10 rounds.  On 25.02.2009 and 26.02.2009 he was in 

Peelkhana. He heard firing sound as well as sound of 

helicopter. He had his residence at ground floor of 4 storied 
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building. He reached at his residence at 10 A.M. occurrence 

took place in Darbar before that. He came to his residence 

instantly by walking and running........................................... He 

can’t remember his mobile No. on the date of occurrence he had 

no talk with any officer. ..................................... He denied the 

suggestion that he was one of the conspirators and he played 

pioneering role in the occurrence in committing murder 74 

persons including 57 army officers.    

The confession of the condemner/appellant Sepoy Kazal, 

runs as under-  

‘HC h¡l ¢ehÑ¡Qe q−u plL¡l NW−el fl ül¡øÌ j¿»£ p¡q¡l¡ M¡a¥e ¢fmM¡e¡u 

B−pez ¢L¿º ¢a¢e ®L¡e clh¡l −ee e¡Cz ¢houV¡ Bj¡−cl p¡−b B−m¡Qe¡ 

quz B−m¡Qe¡ qu ®k, Bj¡−cl Lb¡ h¡a¡Ñ c¡h£-c¡Ju¡ öe−me e¡ ül¡øÌ 

j¿»£z ¢hNa 13.02.09 ¢MËx 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ jDe c¤f¤l 

®hm¡ H−p Bj¡l L¡−R mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿ−el −M¡S L−lz B¢j h¢m ®k, 

S¡¢e e¡z ¢L L¡l−e ¢S−‘p Ll−m h−m BS−L ®nM ®p¢m−jl h¡p¡u k¡−h, 

Bf¢e k¡−he e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S−‘p Ll−m ®p h−m B¢j 

p¢WL S¡¢e e¡z f−l B¢j h¢m pju ®hl Ll−a f¡l−m B¢j k¡hz aMe ®p 

7.30/8.00 V¡l ¢c−L 4ew ®N−V b¡L−a h−mz B¢j ®f±−e BVV¡l ¢c−L 

4ew ®N−V ®k−u ®c¢M ®k, mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h, ¢pf¡q£ 

®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKi pq BlJ 8/10 Se J ¢pf¡q£ 

jDez aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl h¡p¡u k¡Cz 

®k−u ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ 
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l¦−hm, mÉ¡x e¡−uL a¡−lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq B−l¡ 

A−eL B−m¡Qe¡ Ll−Rz Aaflx ®nM ®p¢mj Bj¡−cl c¡h£ c¡Ju¡ pð−å 

h−me ®k, ea¥e rja¡u H−p¢R Ha c¡h£ c¡Ju¡ HL p−‰ f§lZ Ll¡ pñh 

euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz Bfe¡l g¡Cm fœ 

¢c−u k¡e B¢j fÐd¡e j¿»£−L Ah¢qa Llhz Aafl Bjl¡ ¢fmM¡e¡ Q−m 

B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e ®f±−e c¤CV¡l ¢c−L h¡−úVhm 

j¡−W ¢Rm¡j, aMe ¢pf¡q£ jDe B−lLSe pq h−m ül¡øÌj¿»£l h¡p¡u k¡h, 

Bf¢e k¡−he ¢Le¡z Aafl B¢j, mÉ¡x e¡x n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe pq l¡a fÐ¡u 9 V¡l ¢c−L 

ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡−e ¢X,H,¢X S¢mm, ¢X,H,¢X q¡¢hh ¢Rmz 

®kM¡−e ül¡øÌ j¿»£ Hl p−‰ −cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ a¡l ¢f,H Hl 

¢eLV ¢c−u B¢pz H¢ce a¡¢lM 16.02.09 ¢MËxz 22.02.09 ¢MËx 

q¡pf¡a¡−m Kod Be−a ®N−m ¢pf¡q£ jD−el p−‰ −cM¡ quz ®k  a¡l 

A¢g−p ®cM¡ Ll−a h−mz ®cM¡ Ll−m ®p h−m ®k, ®cM¡ L−l−a¡ ¢LR¤ qm 

e¡z ¢mg−mV Qs¡−a q−hz jDe h−m ®pC ¢mg−mV R¡¢f−u ¢h¢m Ll−hz 

Aafl  B¢j Q−m B¢pz 23.02.09 ¢MËx l¡a Ae¤j¡e 8 V¡l ¢c−L ¢pf¡q£ 

®p¢mj B−p a¡l p−‰ 44 hÉ¡V¡¢mu¡−el j¡−W k¡Cz ®p Bj¡l −j¡h¡C−m 

¢e−u a¡l p£j ¢c−u ül¡øÌ j¿»£l p−‰ Lb¡ h−mz ¢h¢XBl pç¡q Efm−r ¢L 

¢e−u Bp−Re h−õ ül¡øÌ j¿»£ h−me ®k, j¡ee£u fÐd¡e j¿»£ Bp¤e ¢a¢e 

hm−a f¡l−hez 

 

24.02.09 ¢MÊx fÉ¡−lX quz l¡a ®f±−e BVV¡l ¢c−L ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢e−u Bj¡−L h−m ®k, ¢j¢Vw B−R h¡¢q−l ®k−a q−hz 5 ew ®N−Vl 

®p¡S¡ 70/80 NS c§−l ¢Ve−nX h¡p¡ jDel¡ Q−m ®N−m B¢j ¢LR¤re f−l 

l¡a Ae¤j¡e 9.00 V¡l ¢c−L 5ew ®N−V ®N−m ¢pf¡q£ ®lS¡Em Bj¡−L 

¢j¢Vw Hl ÙÛ¡e ®c¢M−u ®cuz ®kM¡−e ¢pf¡q£ jDe, ¢pf¡q£ l¦−hm, ¢pf¡q£ 

¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ q¡¢hh pq 30/35 Se 
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¢Rm¡jz ®kM¡−e ¢pÜ¡¿¹ qu ®k, 25.02.09 ¢MËx Hl clh¡l qh¡l pju ®L¡a 

J jÉ¡N¡¢Se m¤V L−l A−Ù»l j¤−M  ®pe¡ A¢gp¡l−cl ¢S¢Çj Ll¡ q−hz 

plL¡l−L S¡e¡−e¡ q−hz c¡h£ Bc¡u e¡ qJu¡ fkÑ¿¹ ¢S¢Çj L−l l¡M¡ q−hz 

a¡q−m AhnÉC c¡h£ Bc¡u q−hz 

 

25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ 

®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ 

¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ 

pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

q¡¢gS pq L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 

Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m 

i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx 

p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz 

¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz 

 

B¢j ®L¡−al ¢p¢s−a c¡¢s−u ¢Rm¡jz ¢ia−l k¡u ¢jx j¡De, ¢jx ®lS¡Em, 

¢jx ®p¢mj, mÉ¡¾p HLl¡j pq L−uL Sez ¢pf¡q£ ®lS¡Em ®p¢¾Vl ¢eLV 

q−a AÙ» ®L−s ®euz c¡¢u−aÅ b¡L¡ ®jSl p¡−q−hl q¡a-f¡ h¡yd¡ quz N¡XÑ 

Lj¡ä¡l Hl ¢eLV q−a Q¡h£ AÙ» ®L−s ®euz Aafl −L¡a ®i−‰ ¢jx jDe 

HL¢V Hj.Hj.¢S J HL¢V l¡C−gm ®euz Aafl B¢j ¢jx j¡D−el ¢eLV 

q−a HLV¡ l¡C−gm ®eCz Aafl Bj¡l jÉ¡N¡¢S−el ¢c−L lJu¡e¡ qCz 

Aafl …¢m ¢e−u j¡De J B¢j clh¡−ll ¢c−L ®c±−s k¡Cz Aafl clh¡l 

q−ml l¡æ¡ O−ll clS¡ ¢c−u ¢QvL¡l ¢c−u j¡De clh¡−l Q−m k¡uz Aafl 

®c¢M ®k, j¡De f−s k¡uz aMe clh¡l qm ®R−s °p¢eLl¡ ®hl q−a öl¦ 

L−lz Aafl B¢jJ ®hl q−u c¢re f¡−nÄÑ c¡¢s−u c¡¢s−u b¡¢Lz aMe ¢LR¤ 

A¢gp¡l H−p h−m Bfe¡l¡ ¢ia−l B−pe  ¢X.¢S p¡−qh clh¡l ¢e−hez 
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aMe ®LE ®LE clh¡l q−ml ¢c−L k¡uz ®LE ®LE c¡¢s−u b¡−Lz Aafl 

clh¡l q−ml Ešl ¢c−L …¢m öl¦ quz aMe B¢j h¡p¡u k¡Cz aMe Ae¤j¡e 

10 V¡ h¡−Sz fÐ¡u Bd¡ O¾V¡ fl ®c¢M ®k, ph¡l q¡−a AÙ»z B¢j p¡l¡ ¢ce 

p¡l¡ l¡a h¡p¡−aC ¢Rm¡jz 

 

a¡lfl 26.02.09 ¢MËx pL¡m 10 V¡l ¢c−L ®XCl£ g¡−jÑl f¡n ¢c−u Bj¡l 

Ù»£−L ®hl L−l ®cCz ®kM¡−e ¢jx ®p¢m−jl p−‰ ®cM¡ quz ®p h−m AÙ» Sj¡ 

q−hz Aafl B¢j AÙ» ¢e−u f¡L¡ NË¡E−el ¢c−L Q−m B¢pz ®pM¡−e e¡−uh 

p¤−hc¡l ¢Rmz aMe Mhl B−p ®k, Bjl¡ pcl cçl HÉV¡L L−l−Rz 

Aafl 4/5 S−el HLV¡ cm−L ¢X,H,¢X ®a±¢q−cl ¢eLV pwh¡c ®cu¡l 

SeÉ f¡W¡uz B¢j ®pC c−m ¢Rm¡jz Aafl B¢j ¢eS hÉ¡V¡¢mu¡−e ¢N−u cm 

Ce q−u AÙ» Sj¡ ®cCz aMe ö¢e−k A¢gp¡l−cl gÉ¡¢j¢m−L ®L¡u¡VÑ¡l N¡−XÑ 

¢S¢Çj L−l ®l−M−Rz ®kM¡−e ®mx L−eÑm L¡jl¦‹¡j¡e pq L−uLSe 

A¢gp¡l J gÉ¡−j¢m ®cM−a f¡Cz Bh¡l ®hm¡ 2 V¡l ¢c−L g¡u¡l öe−a 

f¡Cz f−l j¡C¢Lw L−l h−m ¢gp g¡u¡l q−u−Rz Aafl ®hm¡ Ae¤j¡e 3 

O¢VL¡l pju ®XCl£ g¡jÑ Hl f¡n ¢c−u ¢p¢im ®f¡n¡−L ®hl q−u k¡Cz 

Y¡L¡u BaÈ£u−cl h¡p¡u ¢Rm¡jz Aafl ¢V¢i−a ®O¡oe¡ ö−e 01.03.09 

¢MËx ¢fmM¡−e ®k¡Nc¡e L¢lz’ 

The confession of Selim Reza (C.S.A. 06) runs as under-  

‘H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 
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Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb 

evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs 

i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges DAD Rwjj emv Av‡Q| 

mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q 

Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye 

`vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex 

mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn 

wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg 

wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv 

†Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv 

¯̂ivó« gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ 

†hvMv‡hvM Ki‡Z e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b 

†cuŠ‡Q w`‡eb e‡j Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc 

mv‡ne‡K e‡jb †h, Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j 

AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici 

Avgiv DAD nvwee Ges DAD Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 

15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, kvnv`Z 

wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q 

Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx 

gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| 

cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD 

nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj 

B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, 

DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb 

ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD 
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nvwe‡ei ivbvi wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 

e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 44 

e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 

e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi 

wQj| Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi 

n‡Z bv¤¦vi wb‡q gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb 

GKRb gš¿xi evox‡Z cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq 

Avm‡Z e‡jb| c‡ii w`b Avwg, gCb, †iRvDj, AvBqye, KvRj 

¯̂ivó«gš¿xi †eBjx †iv‡Wi miKvix evmvq hvB †`Lv Kivi Rb¨| gš¿xi 

evmvi †MB‡Ui wWDwUiZ cywjk Rvbvq †h gš¿x g‡nv`q AvR Kv‡iv mv‡_ 

†`Lv Ki‡eb bv| Zvici Avgiv mevB wcjLvbvq P‡j Avwm| 

c‡ii w`b 16/02/09 ZvwiL ivZ 08.00 Uvi w`‡K Avwg, DAD nvwee, 

DAD Rwjj, wmcvnx †iRvDj, KvRj, AvBqye, gCb ¯̂ivó«gš¿xi evmvq 

hvB| †eBjx †iv‡Wi evmvq, wM‡q †`wL wZwb †jvKRb‡`i mv‡_ K_v 

ej‡Qb| ¯̂ivó«gš¿x Avgv‡`i‡K em‡Z e‡jb| cÖvq AvavN›Uv ci gš¿x 

Amy ’̄ n‡q c‡ob| Zvici evmvi Dci Zjvq P‡j hvb| Avgiv wKQy¶b 

A‡c¶v K‡i wcjLvbvq P‡j Avwm| c‡ii w`b ivZ 08.00 Uvi w`‡K 

Avwg, gCb, †iRvDj, AvBqye ¯̂ivó«gš¿xi miKvix evmvq wM‡q Rvb‡Z 

cvwi gš¿x ivRviev‡M GK Amy ’̄ cywjk Awdmvi‡K †`L‡Z wMqv‡Qb| 

Avgiv P‡j Avwm| Gic‡ii w`b I Avgiv KqRbB gš¿xi evmvq hvB| 

gš¿x cvewj‡Ki mv‡_ K_v ej‡Z ej‡Z Dc‡i †i÷ wb‡Z hvb| Gici 

wZwb G‡m wf AvB wc iƒ‡g Xy‡Kb| Avgiv ZLb gš¿xi APS †gvkviid 

†nv‡m‡bi mv‡_ K_v ewj| Zv‡K Avgv‡`i `vex `vIqv m¤¦wjZ 55wU `vex 

m‡gZ GKwU `vexbvgv w`‡q Avwm| gš¿x‡K †`Lv‡bvi Rb¨ w`‡q Avwm| 

Gici Avgiv wcjLvbvq P‡j Avwm| 
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23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb 

†`B| Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi 

Avcwb AvMvgxKvj wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ 

wK wbqv Avm‡ebÕÕ| gš¿x e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ 

gvbbxq cÖavbgš¿x _vK‡eb| Avwg gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h 

KvMRwU APS †gvkviid mv‡ne‡K w`‡q GmwQjvg Zv c‡o‡Qb wK bv 

Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| gš¿xi mv‡_ †gvevB‡j 

K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 e¨vUvwjqb) 

Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 

e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 

e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 

Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU 

evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| 

gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 

MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 

30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg 

(24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb 

wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 

†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq 

AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 

e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU K‡i 

Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, 

Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i 

ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— 
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Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I 

PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq 

Kie| wgwUs n‡Z Avwg evmvq wdwi Ges iv‡Z evmvq _vwK| 

Acv‡ikb WvjfvZ Kg©m~Px‡Z Avwg 2006 mvj n‡Z 14 gvm KvR Kwi| 

cÖwZw`b 133 UvKv Avevi e‡jb 106 UvKv wnmv‡e 40,000/- UvKvi †ekx 

nevi K_v| wKš‘ Avgv‡K †`qv nq 9999 UvKv| c‡i Avgvi n‡Z Avi 

GKUv we‡j e−vsK wmM‡bPvi Kwi‡q †bq| wKš‘ Avi UvKv †`q bvB| 

Avgv‡`i me RIqvb hviv Kg©m~Px‡Z KvR K‡i‡Q- Zv‡`i mevi mv‡_ G 

ai‡bi e¨envi Kiv nq| G wb‡q Avgv‡`i XvKv †m±‡ii RIqvb‡`i gv‡S 

Am‡š—vl I D‡ËRbv weivR KiwQj| Avgv‡`i‡K 50 †KwRi e¯—vi Pvj 

†`Iqv n‡Zv| ej‡Zv †h cvewjK‡K Kg †`Iqv hv‡e bv| wKš‘ e¯—vi 

IRb mn cÖwZ 50 †KwRi e¯—vq 500 MÖv‡gi g‡Zv Pvj Kg n‡Zv| 

cÖwZw`b 50/60 e¯—v Pvj wewµ n‡Zv, M‡o| GRb¨ cvewjK‡K Avgiv 

Pvj gv‡c wKQyUv Kg w`Zvg, 20 MÖvg 25 MÖvg K‡i| Avevi Kg w`‡Z wM‡q 

kvw¯— wnmv‡e Avgv‡`i A‡bK RIqvb Kviv`Û †fvM K‡i‡Q| Avevi 

A‡b‡K i¨vsK wifvikb mn Kviv`Û †fvM K‡i‡Q| mqvweb ev cvgI‡qj 

†Z‡ji 202 wjUv‡ii e¨v‡ij mieivn K‡i 204 wjUv‡ii `vg Rgv w`‡Z 

n‡Zv| Avgiv ZvB cvewjK‡K gv‡c Kg w`Zvg| bv †`Iqv Qvov Dcvq wQj 

bv| Gme Kvi‡b wewWAvi RIqvb‡`i A‡bK †¶vf wQj| Avwg 

25/02/09 Bs ZvwiL Abygvb 6.30 wgwb‡Ui mgq 44 ivB‡djm 

e¨vUvwjq‡bi gv‡V wM‡q `iev‡ii D‡Ï‡k¨ dwjb nB| Avgvi mv‡_ ÔBÕ 

‡Kv¤úvbxi 10/12 dwjb nq| Avwg wmcvnx iwdK‡K ewj †h †Zvgvi 

`iev‡i †h‡Z n‡e bv| gvP© K‡i `iev‡ii w`‡K hvevi mgq Avwg cÖmve 

Kivi bvg K‡i jvBb n‡Z †ei n‡q hvB| Avwg ZLb a~wcKvbvi iv¯—v 

w`‡q Avevi gv‡V Avwm| G mgq 44 e¨vUvwjq‡bi wmcvnx †g‡n`x‡K 
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†dwUM †W«‡m †`‡L †Kv_vq hv‡”Q ‡m- wRÁvmv Ki‡j †m Rvbvq †h, 

AvB.Gb.wUi IqvwK©s- G hv‡”Q| Avwg Zv‡K `ievi n‡j  Avm‡Z ewj| 

GKUy ci wmcvnx gCb, i“‡ej, kvnv`Z, mv¾v` mn 18/20 Rb BDR 

RIqvb gv‡V Av‡m| cÖ‡Z¨‡Ki Mv‡q `iev‡i hvevi BDwbdg© civ wQj| 

Avgiv AviI wKQy¶b A‡c¶v Kwi| Avi †Kn Avm‡Q bv ‡`‡L Avwg ewj 

†h GZ Kg †jvK wb‡q `ievi nj G¨vUvK Kiv hv‡e bv| Avwg `iev‡i 

hvevi Rb¨ ewj| ZLb Avgiv mevB `ievi n‡ji w`‡K iIbv ‡`B| 7.30 

Uvi w`‡K myjZvb MÖvD‡Û †cŠuwQ| †`wL 44 e¨vUvwjq‡bi wmcvnx nvwee Ges 

wmcvnx AvjZvd gv‡V Mí KiZv‡Q| wmcvnx nvwee P‡j Avmvi Kvib 

Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| KvR n‡e bv ZvB P‡j Gjvg| 

wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| Av‡iv e‡j †h, `ievi 

n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j Avgv‡`i‡K Rvbvb| 

Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m Avwm| †gm 

n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi wmcvnx i“‡ej, 

wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici wmcvnx AvjZvd 

Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM K‡i| GK 

MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv evi“` 

wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx 

gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi 

‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb fv½v MÖ“‡c 

wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 e¨vUvwjqb) 

mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ G‡m †hvM 

†`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j g¨vMwRb n‡Z 

¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj 

wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq| Avgvi `j 

‡m›U«vj ‡KvqvU©vi Mv‡W© hvB| †cQb w`K †_‡K Avgiv †KvqvU©vi Mv‡W© 



 

 

850 

cÖ‡ek Kwi| †`wL †KvqvU©vi Mv‡W©i mvg‡b Ges †cQ‡b ỳÕRb wmcvnx A ¿̄ 

mn wWDwU Ki‡Q Ges ‡gRi wiqvR m¨vi Awdmvm© i“‡gi `iRv‡Z ùvwo‡q 

Av‡Q| Avwg, mv¾v` I i“‡ej †gRi m¨vi‡K a‡i †dwj Ges ‡kvwq‡q 

†d‡j †PvL, nvZ, cv †eu‡a †dwj| mv¾v` m¨v‡ii †gvevBj c‡KU ‡_‡K 

wb‡q †bq| m¨vi e‡jb, Avgv‡K gvwim bv; Avgv‡K †Q‡o †`| i“‡ej 

m¨vi‡K †Kv‡Zi Pvwei K_v wRÁvmv Ki‡j m¨vi Szjv‡bv _vKv Pvwe †`wL‡q 

†`q| mv¾v` Avi i“‡ej i“g n‡Z ‡ei n‡q hvq| m¨vi‡K Zvici Avwg 

i“‡g AvUwK‡q `iRvq Zvjv jvwM‡q †`B|’ 

The confession of co-accused Sepoy Md. Habibur 

Rahman (C.S.A. 26) runs as under- 

‘......................................weMZ 24/02/09 Bs‡iRx  ivZ Abygvb  

10.00  Uvi mgq  wmcvnx  wgRv‡bi  (Avgvi 44  ivB‡dj  e¨vUvwjq‡bi)  

mv‡_  Avgvi †`Lv nq| wgRvb e‡j †h,  P‡jb cvb †L‡q  Avwm| ZLb  

Avwg  Avi  wgRvb  5 b¤¦i †MU w`‡q †ei  nB|  cvb †L‡q  nvuU‡Z  

nuvU‡Z `w¶b w`‡K  Abygvb  400/500 MR ỳ‡i hvB| †divi  c‡_  5  

b¤¦i †MB‡Ui  Abygvb  100 MR `w¶b  w`‡K GKwU evwoi  cv‡k  iv¯—vi  

Dci ỳRb ‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K †`‡L  Avwg  Avi  wgRvi 

†KŠZynjx n‡q  evmvi  mvg‡b  ùvovB| evmvi wfZi DwK w`‡q K‡qKRb 

we,wW,Avi  ‰mwbK †`L‡Z cvB| ZLb Kv‡i›U wQj bv| Zviv †gvgevwZ 

R¡vwj‡q  e‡mwQj| Avgiv †`wL‡q  Zviv G kc_  wb‡”Q| Zviv  kc_  

KiwQj †h, Awdmvi‡`i  wRw¤§  Kiv n‡e,aiv co‡j †KD  KviI  K_v  

ej‡ev bv| H ‰mwbK‡`i g‡a¨  Avwg  wmcvnx gvBb, wmcvnx †mwjg, 

wmcvnx KvRj, wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z cvwi|  Avi  

KvD‡K wPb‡Z cvwiwb| †fZ‡i  evwn‡i  me wgwj‡q AvbygvwbK 14/15 Rb 

†jvK wQj| H mgq evox Iqvjvi  GK †jvK e‡j †h, Avcbviv  GZ¸‡jv 

†jvK GZiv‡Z  wK K‡ib ? Zvi K_v ï‡b Avwg  Avi  wgRvb P‡j  Avwm|  

Ab¨ivI  Zv‡`i wb‡R‡`i gZ  K‡i  P‡j hvq|.......................’ 
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The confession of co-accused Sepoy Md. Ziaul Haque 

(C.S.A. 27) runs as under- 

‘...............Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ 8 V¡l fl B¢j J 

¢pf¡q£ q¡¢hh 5 ew ®NVl h¡Cl B¢pz q¡¢hh Bj¡L 1¢V h¡¢sa ¢eu k¡uz 

pñha I h¡s¢a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ®ku ®c¢M ®pM¡e 

¢pf¡q£  ®p¢mj, ¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ 

¢jS¡e pq AQe¡ 10/15 Se °p¢eLz I h¡p¡ Lb¡ qu BN¡j£ 25/02/09 

Cw a¡¢lM Bjl¡ clh¡l qm A¢gp¡lcl l¢n ¢cu ®hd AÙ»l j¤M ¢S¢Çj Ll 

e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢eu k¡hz A¢gp¡lcl ¢S¢Çj Ll¡ qh Bj¡cl 

c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡a q¡a ®lM nfb ¢eu m¡Ce 

Qm B¢pz............................’ 

The confession of Sepoy Md. Ibrahim (C.S. 68) runs as 

under-  

‘.....................................................wWwR m¨vi 9.00 Uvq `iev‡i 

Av‡mb| Avwg Qwe †Zvjvi Rb¨ cÖ_‡g †÷‡R wWwR m¨v‡ii evg cv‡k¦© 

wQjvg, c‡i Kvh© weeiYx cvV Gi mgq Wvb cv‡k¦© P‡j Avwm| wW wR m¨vi 

15/16 wgwbU wewfbœ e³„Zv Kivi ci hLb WvjfvZ Acv‡ikb wbqv K_v 

ej‡Z ïi“ K‡ib ZLb †÷‡Ri evg cv‡k¦© ivbœv N‡ii cvk w`qv 13 

ivB‡dj e¨vUvwjq‡bi wmcvnx gvCb Gm,Gg,wR wb‡q †`Š‡o †÷‡R D‡V 

wWwR m¨vi-Gi w`‡K A ¿̄ ZvK K‡i| mv‡_ mv‡_ 44 ivB‡dj e¨vUvwjq‡bi 

wmcvnx KvRj ivB‡dj wb‡q GKB w`K w`qv ‡÷‡R D‡V| wmcvnx KvRj 

Wvb nvZ DuPy K‡i “BDR mevB GK nI e‡j †m−vMvb †`q| 

.....................................’ 
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Mr. K.M. Zahid Sawar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant is 

also a leading member of the conspiracy to the occurrence that 

happened in Peelkhana on 25-26th Feb, 2009. His complicity to 

the conspiracy has been brought to light by his own confession 

as well as by the confession of the co-accused. It appears that 

he entered into an agreement with the co-conspirators and 

proceeded with them to the residence of Sheikh Selim, Home 

Minister and lastly in a tin-shade ghar (the residence of Zakaria) 

near to gate No. 5 and designed, formulated the scheme of 

operation for implementing their demands – ‘wm×vš— nq †h, 

25.02.2009 wLª: `ievi nevi mgq †KvZ I g¨vMvwRb jyU K‡i A‡ ¿̄i gy‡L †mbv 

Awdmvi‡`i wRw¤§ Kiv n‡e| miKvi‡K Rvbv‡bv n‡e| `vex Av`vq bv nIqv ch©š— 

wRw¤§ K‡i ivLv n‡e’ and thereby on the following day on 

25.02.2009 at early morning they, 30/35 in number, met 

together in the field of 44 Battalion, divided themselves in two 

groups for plundering kote and magazine and the 

condemner/appellant himself was in the group of breaking kote. 

The confessing co-accused also made similar statements to the 
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implication of the condemner/appellant in conspiracy. The 

above confessional statement of the  condemner/appellant and 

those of co-accused have been corroborated by the P.Ws. 33 

and 453 who were on duty at central quarter guard and eye 

witnesses to the sequence. They both saw him also in unlawful 

assembly. P.W. 33 identified the condemner/appellant by his 

voice and P.W. 453 identified him with his regiment No. 

Besides, all other P.Ws. as eye witnesses identified the 

condemner/appellant while he entered into Darbar with arms 

following Moyeen and afterwards ran away at the event of 

detaining Moyeen on the stage. Most of the P.Ws. identified the 

condemner/appellant Kazal of 44 Battalion as he hailed from. 

Their evidence appears consistent, corroborative and 

trustworthy. Since the condemner/appellant and Moyeen 

entered into Darbar with arms at the hour when Darbar was 

going on with the participation of huge number of officers and 

BDR personnel, their appearance with arms being attracted to 

the attention of the audience, identification of the 

condemner/appellant leaves no room of any doubt. P.W.15 

reiterated in his cross-examination that he knew the 
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condemner/appellant Kazal from earlier since they served 

together. P.W.31 also claims that he knew the 

condemner/appellant Kazal from 2008. P.W. 111 rightly 

identified the condemner/appellant of 44 Battalion. 

The learned Deputy Attorney General further submits 

that from the facts, circumstances and evidence on record it 

appears that the condemner/appellant set the incident to motion 

that caused tragic incident in Peelkhana causing death of 74 

persons including 57 army officers along with D.G, BDR.  

The learned Deputy Attorney General also submits that 

the condemner/appellant adduced evidence on his behalf by 

examining himself as D.W. 1, which in fact does not come to 

help him in any way since he admitted his presence in 

Peelkhana as well as in Darbar at the relevant time and hour 

when all the witnesses referred above claimed his presence in  

Darbar.  

The learned Deputy Attorney General also submits that 

prosecution succeeded to prove the charges under sections 

120B/302/149 of the Penal Code against the 

condemner/appellant and urges to accept the reference 
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dismissing Cr. Appeal and Jail Appeal filed on behalf of the 

condemner/appellant.      

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of the appellant advanced his argument on 

the following aspects-  

(i) Charges framed against the condemner/appellant 

was defective and not proper;  

(ii) Prosecution added the evidence of as many as 17 

witnesses of which no attention was drawn to 

the condemner/appellant during his 

examination U/S. 342 of the Code of Criminal 

Procedure and the appellant has been highly 

prejudiced;  

(iii) Confession of the appellant as it is viewed is a 

production of torture and can’t be taken into 

consideration as evidence against the appellant; 

similar is the position of the confession of the 

co-accused having no corroboration by any 

independent witness;  
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(iv) The oral evidence produced on behalf of the 

prosecution appears unreliable since none of the 

prosecution witnesses knew the appellant 

personally and their identification being vague, 

improper can’t be relied on;  

(v) No credible evidence appears against the appellant 

as to his complicity to the conspiracy;  

(vi) Learned Judge of the trial court failed to appreciate 

the evidence in view of the facts and 

circumstances of the case and found him guilty 

erroneously.  

Mr. Md. Sanowar Hossain further submits that 

admittedly the condemner/appellant is not the F.I.R. named 

accused. None of the P.Ws. identified him properly and their 

evidence appears unreliable being contradictory. P.W. 3 admits 

that he came to know of the condemner/appellant later on. P.W. 

5 was the commander of 25 Rifle Battalion at Panchagar. He 

joined in Peelkhana on the occasion of BDR week. He admitted 

that he did not know the two BDR persons who entered into 

Darbar with arms. P.W. 9 had his posting at Comilla sector and 
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joined in Peelkhana on 15.2.2009 and as such he had no 

occasion to know the appellant. His evidence appears 

contradictory with others. He did not depose that the 

condemner/appellant had arms in his hand. P.W. 15 hailed from 

24 Battalion. They had no opportunity to know the 

condemner/appellant who hailed from 44 Battalion. P.W. 17 

admits that he did know how many persons named Kazal were 

in BDR. P.W. 19 did not disclose any identification of the 

appellant. P.W. 25 admits in his cross examination that he did 

not know the condemner/appellant Kazal earlier. He identified 

him seeing his photo, but no such photo was seized and 

exhibited. The testimony of P.W. 31 is unacceptable. Had the 

condemner/appellant appeared with Moyeen he also could be 

detained unlike Moyeen by the officers. P.W. 33 claims to 

identify the condemner/appellant by hearing his voice. In the 

midst of huge gathering and in view of the facts when number 

of BDR persons were engaged in plundering magazine such 

identification with voice is highly doubtful and such evidence 

can’t be relied on. P.W. 48 admits that he did not know the 

condemner/appellant Kajal earlier. He referred the name of the 
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appellant as being heard from Lt. Col. Sams. Apparently his 

evidence appears hearsay in nature. The testimony of P.W. 77 

bears no substance. She identified the condemner/appellant 

with the photo which was neither seized nor produced before 

the court. P.W. 78 hailed from 13 Rifle Battalion. He did not 

refer the Battalion and regiment number of the 

condemner/appellant. His evidence as to referring the name 

merely as Sepoy Kajal appears vague and unreliable P.Ws. 111, 

154 both admitted in their cross examination that they did not 

know the condemner/appellant earlier. The evidence of P.W. 

249 appears contradictory. He claims that both Moyeen and 

Kazal (the appellant) pointed arms on D.G. P.W 278 merely 

referred the condemner/appellant with his Battalion number but 

no regiment number. Such identification of the appellant 

appears vague. P.W. 280 admits that he hailed from 24 

Battalion and he never served in 44 Battalion. Thus his 

identification to the condemner/appellant appears unreliable. 

The evidence of P.W. 312 is contradictory with the evidence of 

other witnesses. He deposed that Kazal simply followed 

Moyeen. His evidence did not disclose that the appellant had 
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arms in his hand. The evidence of P.W. 322 and 323 does not 

bear any substance. From their evidence it appears that he 

simply left Darbar which bears no culpability to any offence of 

the condemner/appellant. P.W. 341 referred the name of the 

appellant merely with his name as Sepoy Kazal without any 

identification either of his Battalion number or regiment 

number. Such identification appears vague and can’t be relied 

on. P.W. 453 was on duty at Quarter guard. P.W. 33, the 

commander on duty at Quarter guard deposed that the guards at 

Quarter guard did not take any step when he was detained and 

confined. In view of the above facts of the case and evidence on 

record P.W. 453 himself was an accused to the case. His 

evidence apparently appears tutored and thus unacceptable 

P.Ws 455, 467 and 481 also referred the condemner/appellant 

merely with his name without Battalion and regiment number. 

Such identification appears vague. None of the witnesses 

identified the condemner/appellant on dock. P.W. 359, the 

confessional recording Magistrate and P.W. 654, the 

investigation officer are formal witnesses. From their evidence 

it appears that the appellant was taken on remand for 12 days. 
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The condemner/appellant by his evidence and statement under 

Section 342 of the Code of Criminal Procedure claimed that his 

confession was obtained under coercion and it is neither true 

nor voluntary and it can’t be taken into consideration as 

evidence. The confessional statements of the co-accused find no 

corroboration by any witness and thus lacks evidentiary value.  

Mr. Sanowar further submits that from the evidence on 

record it does not appear that the condemner/appellant caused 

any violence or casualties by using arms and no evidence 

appears as to his complicity to the conspiracy.  

Mr. Sanowar also submits that there happened alteration 

of charges at the fag end of the trial beyond the knowledge of 

the condemner/appellant and having done so the trial has been 

vitiated.  

Mr. Sanowar lastly submits that prosecution failed to 

prove the charges against the condemner/appellant and trial 

court having failed to asses and weigh the evidence on record 

erronously found him guilty of the offence as charged for and 

sentenced him illegally and the impugned sentence warrents 
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interference and the Crimianl Appealand Jail  Appeal filed on 

behalf of the condemner/appellant be allowed.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 
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the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms by way of plundering kote, leading role in entering into 

Darbar with arms following co-conspirators Moyeen when 

Darbar is going on violating long standing tradition not to take 

any arms on the occassion of Darbar which is simply meant for 

mutual exchange of views of BDR personnel with D. G. BDR 

and other commandants. His running away afterwards when 

Moyeen is detained does not absolve himself from his 

complicity to the conspiracy as well occurrence to the killing. It 

is needless to say that on his entrance into Darbar with arms 

together with  Moyeen and Moyeen being detained there was 

sound of firing and all BDR persons stood up raising voice 
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‘S¡−N¡’ and there happened total disorder in Darbar.  The above 

sequence provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thought to 

with the co-conspirators and entered into Darbar to hostage the 

army officers as per design and formulation to the conspiracy. 

Before that he had also direct participation in hatching up the 

conspiracy by way of meeting with the high-ups- Shiekh Selim 

M.P, Home Minister preperation and distribution of leaflets, 

assembled at the residence of Zakaria near to gate No. 5 setting 

of plan, afterwards to assemble in the filed of 44 Battalion with 

co-conspirators on the following morning prior to Dabar and 

moving for plundering kote and magazine in two groups, 

himself in the group of breaking kote. This has inference by his 

own confession- “24.02.09 ¢MÊx fÉ¡−lX quz l¡a ®f±−e BVV¡l ¢c−L 

¢pf¡q£ jDe 5/6 Se ¢pf¡q£ ¢e−u Bj¡−L h−m ®k, ¢j¢Vw B−R h¡¢q−l ®k−a q−hz 

5 ew ®N−Vl ®p¡S¡ 70/80 NS c§−l ¢Ve−nX h¡p¡ jDel¡ Q−m ®N−m B¢j ¢LR¤re 

f−l l¡a Ae¤j¡e 9.00 V¡l ¢c−L 5ew ®N−V ®N−m ¢pf¡q£ ®lS¡Em Bj¡−L ¢j¢Vw 
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Hl ÙÛ¡e ®c¢M−u ®cuz ®kM¡−e ¢pf¡q£ jDe, ¢pf¡q£ l¦−hm, ¢pf¡q£ ¢jS¡e, ¢pf¡q£ 

q¡¢hh¤m, mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ q¡¢hh pq 30/35 Se ¢Rm¡jz ®kM¡−e ¢pÜ¡¿¹ 

qu ®k, 25.02.09 ¢MËx Hl clh¡l qh¡l pju ®L¡a J jÉ¡N¡¢Se m¤V L−l A−Ù»l 

j¤−M  ®pe¡ A¢gp¡l−cl ¢S¢Çj Ll¡ q−hz plL¡l−L S¡e¡−e¡ q−hz c¡h£ Bc¡u e¡ 

qJu¡ fkÑ¿¹ ¢S¢Çj L−l l¡M¡ q−hz a¡q−m AhnÉC c¡h£ Bc¡u q−hz 

25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ ¢LR¤ °p¢eL 

¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ pL¡m 9 V¡uz aMe 

¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq L−uLSe ¢j−m 

pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, 

¢jx ®p¢mj, ¢jx l¦−hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ 

−L¡X i¡‰¡ NË¦−f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e 

NË¦−f k¡uz 

B¢j ®L¡−al ¢p¢s−a c¡¢s−u ¢Rm¡jz ¢ia−l k¡u ¢jx j¡De, ¢jx ®lS¡Em, 

¢jx ®p¢mj, mÉ¡¾p HLl¡j pq L−uL Sez ¢pf¡q£ ®lS¡Em ®p¢¾Vl ¢eLV q−a AÙ» 

®L−s ®euz c¡¢u−aÅ b¡L¡ ®jSl p¡−q−hl q¡a-f¡ h¡yd¡ quz N¡XÑ Lj¡ä¡l Hl ¢eLV 

q−a Q¡h£ AÙ» ®L−s ®euz Aafl −L¡a ®i−‰ ¢jx jDe HL¢V Hj.Hj.¢S J HL¢V 

l¡C−gm ®euz Aafl B¢j ¢jx j¡D−el ¢eLV q−a HLV¡ l¡C−gm ®eCz Aafl 

Bj¡l jÉ¡N¡¢S−el ¢c−L lJu¡e¡ qCz Aafl …¢m ¢e−u j¡De J B¢j clh¡−ll 

¢c−L ®c±−s k¡Cz Aafl clh¡l q−ml l¡æ¡ O−ll clS¡ ¢c−u ¢QvL¡l ¢c−u j¡De 

clh¡−l Q−m k¡uz Aafl ®c¢M ®k, j¡De f−s k¡uz aMe clh¡l qm ®R−s 

°p¢eLl¡ ®hl q−a öl¦ L−lz Aafl B¢jJ ®hl q−u c¢re f¡−nÄÑ c¡¢s−u c¡¢s−u 

b¡¢Lz”  
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This has also inference from the confessional statement 

of Selim Reza (C.S. 06), Sepoy Md. Habibur Rahman (C.S. 

26), Sepoy Md. Ziaul Hoque (C.S. 24) and Sepoy Md. Ibrahim 

(C.S. 68).  

Co-accused Sepoy Selim Reza stated in his confessional 
statement-  

 

‘23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb †`B| 

Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi Avcwb AvMvgxKvj 

wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ wK wbqv Avm‡ebÕÕ| gš¿x 

e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ gvbbxq cÖavbgš¿x _vK‡eb| Avwg 

gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h KvMRwU APS †gvkviid mv‡ne‡K w`‡q 

GmwQjvg Zv c‡o‡Qb wK bv Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| 

gš¿xi mv‡_ †gvevB‡j K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 

e¨vUvwjqb) Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); 

wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx 

wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 Rb BDR RIqvb‡K cvB| 

wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q 

K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs 

†MBU w`‡q †ei n‡q Abygvb 200 MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj 

evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg 

j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb 

bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 

†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 
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25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ 

ne| Zvici †KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv 

AviI wm×vš— †bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ 

K‡j‡R AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq 

Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i 

iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie| 

wgwUs n‡Z Avwg evmvq wdwi Ges iv‡Z evmvq _vwK| 

Acv‡ikb WvjfvZ Kg©m~Px‡Z Avwg 2006 mvj n‡Z 14 gvm KvR Kwi| 

cÖwZw`b 133 UvKv Avevi e‡jb 106 UvKv wnmv‡e 40,000/- UvKvi †ekx nevi 

K_v| wKš‘ Avgv‡K †`qv nq 9999 UvKv| c‡i Avgvi n‡Z Avi GKUv we‡j 

e−vsK wmM‡bPvi Kwi‡q †bq| wKš‘ Avi UvKv †`q bvB| Avgv‡`i me RIqvb hviv 

Kg©m~Px‡Z KvR K‡i‡Q- Zv‡`i mevi mv‡_ G ai‡bi e¨envi Kiv nq| G wb‡q 

Avgv‡`i XvKv †m±‡ii RIqvb‡`i gv‡S Am‡š—vl I D‡ËRbv weivR KiwQj| 

Avgv‡`i‡K 50 †KwRi e¯—vi Pvj †`Iqv n‡Zv| ej‡Zv †h cvewjK‡K Kg †`Iqv 

hv‡e bv| wKš‘ e¯—vi IRb mn cÖwZ 50 †KwRi e¯—vq 500 MÖv‡gi g‡Zv Pvj Kg 

n‡Zv| cÖwZw`b 50/60 e¯—v Pvj wewµ n‡Zv, M‡o| GRb¨ cvewjK‡K Avgiv Pvj 

gv‡c wKQyUv Kg w`Zvg, 20 MÖvg 25 MÖvg K‡i| Avevi Kg w`‡Z wM‡q kvw¯— 

wnmv‡e Avgv‡`i A‡bK RIqvb Kviv`Û †fvM K‡i‡Q| Avevi A‡b‡K i¨vsK 

wifvikb mn Kviv`Û †fvM K‡i‡Q| mqvweb ev cvgI‡qj †Z‡ji 202 wjUv‡ii 

e¨v‡ij mieivn K‡i 204 wjUv‡ii `vg Rgv w`‡Z n‡Zv| Avgiv ZvB cvewjK‡K 

gv‡c Kg w`Zvg| bv †`Iqv Qvov Dcvq wQj bv| Gme Kvi‡b wewWAvi RIqvb‡`i 

A‡bK †¶vf wQj| Avwg 25/02/09 Bs ZvwiL Abygvb 6.30 wgwb‡Ui mgq 44 

ivB‡djm e¨vUvwjq‡bi gv‡V wM‡q `iev‡ii D‡Ï‡k¨ dwjb nB| Avgvi mv‡_ ÔBÕ 

‡Kv¤úvbxi 10/12 dwjb nq| Avwg wmcvnx iwdK‡K ewj †h †Zvgvi `iev‡i †h‡Z 

n‡e bv| gvP© K‡i `iev‡ii w`‡K hvevi mgq Avwg cÖmve Kivi bvg K‡i jvBb 
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n‡Z †ei n‡q hvB| Avwg ZLb a~wcKvbvi iv¯—v w`‡q Avevi gv‡V Avwm| G mgq 

44 e¨vUvwjq‡bi wmcvnx †g‡n`x‡K †dwUM †W«‡m †`‡L †Kv_vq hv‡”Q ‡m- wRÁvmv 

Ki‡j †m Rvbvq †h, AvB.Gb.wUi IqvwK©s- G hv‡”Q| Avwg Zv‡K `ievi n‡j  

Avm‡Z ewj| GKUy ci wmcvnx gCb, i“‡ej, kvnv`Z, mv¾v` mn 18/20 Rb 

BDR RIqvb gv‡V Av‡m| cÖ‡Z¨‡Ki Mv‡q `iev‡i hvevi BDwbdg© civ wQj| 

Avgiv AviI wKQy¶b A‡c¶v Kwi| Avi †Kn Avm‡Q bv ‡`‡L Avwg ewj †h GZ 

Kg †jvK wb‡q `ievi nj G¨vUvK Kiv hv‡e bv| Avwg `iev‡i hvevi Rb¨ ewj| 

ZLb Avgiv mevB `ievi n‡ji w`‡K iIbv ‡`B| 7.30 Uvi w`‡K myjZvb MÖvD‡Û 

†cŠuwQ| †`wL 44 e¨vUvwjq‡bi wmcvnx nvwee Ges wmcvnx AvjZvd gv‡V Mí 

KiZv‡Q| wmcvnx nvwee P‡j Avmvi Kvib Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| 

KvR n‡e bv ZvB P‡j Gjvg| wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| 

Av‡iv e‡j †h, `ievi n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j 

Avgv‡`i‡K Rvbvb| Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m 

Avwm| †gm n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi wmcvnx 

i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici wmcvnx AvjZvd 

Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM K‡i| GK MÖ“c †KvZ 

†f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv evi“` wb‡e| ‡KvZ fv½v 

MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m 

bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi 

g‡Zv ne| g¨vMwRb fv½v MÖ“‡c wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK 

(wmcvnx 44 e¨vUvwjqb) mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR 

m`m¨ G‡m †hvM †`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j 

g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj 

wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq| Avgvi `j ‡m›U«vj 

‡KvqvU©vi Mv‡W© hvB| †cQb w`K †_‡K Avgiv †KvqvU©vi Mv‡W© cÖ‡ek Kwi| †`wL 

†KvqvU©vi Mv‡W©i mvg‡b Ges †cQ‡b ỳÕRb wmcvnx A ¿̄ mn wWDwU Ki‡Q Ges 
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‡gRi wiqvR m¨vi Awdmvm© i“‡gi `iRv‡Z ùvwo‡q Av‡Q| Avwg, mv¾v` I 

i“‡ej †gRi m¨vi‡K a‡i †dwj Ges ‡kvwq‡q †d‡j †PvL, nvZ, cv †eu‡a †dwj| 

mv¾v` m¨v‡ii †gvevBj c‡KU ‡_‡K wb‡q †bq| m¨vi e‡jb, Avgv‡K gvwim bv; 

Avgv‡K †Q‡o †`| i“‡ej m¨vi‡K †Kv‡Zi Pvwei K_v wRÁvmv Ki‡j m¨vi Szjv‡bv 

_vKv Pvwe †`wL‡q †`q| mv¾v` Avi i“‡ej i“g n‡Z ‡ei n‡q hvq| m¨vi‡K 

Zvici Avwg i“‡g AvUwK‡q `iRvq Zvjv jvwM‡q †`B|’  

Sepoy Md. Habibur Rahman (C.S. 26) states in his 

confessional statement-  

‘†divi  c‡_  5  b¤¦i †MB‡Ui  Abygvb  100 MR `w¶b  w`‡K GKwU   

evwoi  cv‡k  iv¯—vi  Dci ỳRb ‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K 

†`‡L  Avwg  Avi  wgRvi †KŠZynjx n‡q  evmvi  mvg‡b  ùvovB| evmvi 

wfZi DwK w`‡q  K‡qKRb we,wW,Avi  ‰mwbK †`L‡Z cvB| ZLb Kv‡i›U 

wQj bv| Zviv †gvgevwZ R¡vwj‡q  e‡mwQj| Avgiv †`wL‡q  Zviv G kc_  

wb‡”Q| Zviv  kc_  KiwQj †h, Awdmvi‡`i  wRw¤§  Kiv n‡e,aiv co‡j 

†KD  KviI  K_v  ej‡ev bv| H ‰mwbK‡`i g‡a¨  Avwg  wmcvnx gvBb, 

wmcvnx †mwjg, wmcvnx KvRj, wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z 

cvwi|’  

Co-accused Sepoy Md. Ziaul Hoque stated in his 

confessional  statement –  

‘Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 

5 ew ®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I 

h¡s¢a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ 

®p¢mj, ¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A-

‡Pbv 10/15 Se °p¢eLz I h¡p¡q Lb¡ qu BN¡j£ 25/02/09 Cw a¡¢lM 

Bjl¡ clh¡l q‡m A¢gp¡i‡`i l¢n ¢cuv ®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l 

®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz A¢gp¡i‡cl ¢S¢Çj Ll¡ n‡e Bj¡‡`i 
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c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡‡Z q¡a ®i‡L nfb ¢b‡q 

m¡C‡e Q‡m B¢pz’ 

 Co-accused Sepoy Md. Ibrahim stated in his confessional 

statement-  

 “wWwR m¨vi 9.00 Uvq `iev‡i Av‡mb| Avwg Qwe †Zvjvi Rb¨ cÖ_‡g 

†÷‡R wWwR m¨v‡ii evg cv‡k¦© wQjvg, c‡i Kvh© weeiYx cvV Gi mgq Wvb cv‡k¦© 

P‡j Avwm| wW wR m¨vi 15/16 wgwbU wewfbœ e³„Zv Kivi ci hLb WvjfvZ 

Acv‡ikb wbqv K_v ej‡Z ïi“ K‡ib ZLb †÷‡Ri evg cv‡k¦© ivbœv N‡ii cvk 

w`qv 13 ivB‡dj e¨vUvwjq‡bi wmcvnx gvCb Gm,Gg,wR wb‡q †`Š‡o †÷‡R D‡V 

wWwR m¨vi-Gi w`‡K A ¿̄ ZvK K‡i| mv‡_ mv‡_ 44 ivB‡dj e¨vUvwjq‡bi wmcvnx 

KvRj ivB‡dj wb‡q GKB w`K w`qv ‡÷‡R D‡V|” 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that resultant to 

killings of 74 persons including 57 army officers and other 

atrocities. It finds corroboration by direct evidence of his 

participation in plundering kote by the evidence of P. Ws. 33 

and 453. They both were on duty at armoury.  

P. W. 33 deposed- ‘Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI 

G‡`i g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK 

BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj 

I wmcvnx nvwee‡K wPb‡Z cvwi|’  
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P.W. 453 also deposed-  

‘we‡ ª̀vnxiv wQj Abygvb 30/35 Rb| wKQy¶‡bi g‡a¨ †Kv‡_i `iRv †f‡½ 

A ¿̄ wb‡q †KvqvUvi MvW© †_‡K P‡j hvq| Zv‡`i g‡a¨ 63907 wmcvnx †mwjg 

†iRv, 63922 wmcvnx KvRj Avjx, 74852 wmcvnx iwdKzj, 74694 wmt Rwmg 

gwj−K, 56942 wmt nvweeyi ingvb, I 13 e¨vUvwjq‡bi 77224 wmcvnx mv¾v`, 

47474 j¨vt bvt GKivgyj‡K wPb‡Z cvwi| Gi c‡iB `ievi n‡j dvqv‡ii kã 

ïwb|’ 

All the P. Ws. 3, 5, 9, 15, 17, 19, 25, 31, 48, 77, 78, 111, 

154, 249, 278, 280, 312, 322, 323, 341, 355, 467 and 481 

attended Darbar and they all saw the condemner/appellant with 

arms following co-conspirator Moyeen who pointed arms on D. 

G. B.D.R. No question arises to his identification since he had 

his appearance most unusual and unexpected manner in the 

midst of calm and quite situation of Darbar with D.G. BDR in 

the chair and other commandants along with 2/3 thousands 

BDR personnel of his own Battalion and other Battalions. If 

any omission takes place of seeing him with arms and no 

evidence of making firing albite it is enough and enough to 

support his complicity to conspiracy as well as occurrence by 

sharing of thoughts, participation in plundering kote, magazine 



 

 

872 

and afterwards enterring into Darbar following co-conspirators 

wtih Moyeen. His presence in Peelkhana at the relevant time 

and hour also finds support by his own evidence as D. W. 

P.Ws. 9, 15, 17, 19, 31 identified the condemner/appellant with 

his Battalion No. 44 as he hailed from. P.W. 15 deposed that he 

knew the condemner/appellant prior to the occurrence. P.W.  31 

also deposed that he knew the condemner/appellant from 2008. 

P.Ws. 280 and 453 identified him with his Battalion and 

Regiment No. P.Ws. 33 and 453 saw him in unlawful assembly 

in taking away arms. 

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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 C.S. Accused No.12 Sepoy/73929 Md. Abdul Matin. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.10 Major Md. Alamgir Hossain Dewan 

 P.W.64 Sepoy/71969 Md. Hossain Ali 

 P.W.77 Major Rukhsana Khanom 

 P.W.82 Sepoy Md. Abdur Rashid 

 P.W.333 Mohammad Moazzam Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant prisoner along with confessional 

statement of co-accused – C.S.A-27 Sepoy Md. Ziaul 

Haque and C.S.A.69 Sepoy Md. Kamal Molla. 

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. His name did not appear in 

the F.I.R. 

 P.W.10 deposed that he joined in Peelkhana on 

22.02.2009 to receive his prize on the occasion of BDR week. 

He attended Darber on 25.02.2009 at about 8.55 A.M. and took 

his seat in the row of the officers. Darber started at 9 A.M. 

When D.G. was delivering speech a Sepoy entering into the 

Darber pointed arms on D.G. After a while, there happened two 

rounds firing. BDR personnel attempted to leave Darbar by 

breaking the windows. He was compelled to go towards door. 

BDR personnel were firing all around Darbar. Afterwards 10/12 

BDR personnel entered into Darber on firing. Among them he 

could identify the condemner/appellant Sepoy Matin, Sepoy 

Mintu SK. Sepoy Kamal Mollah, Sepoy Saidul Islam of 44 

Battalion. Thereafter he left Darber and having found the 

situation not convenient came to his residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. 

orally and it was computer composed by the computer man of 

I.O. Darbar started at 9 A.M. He reached at 8.55 A.M. He was 
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scheduled to reach earlier. He denied the suggestion that he was 

delayed since he had implication to the conspiracy and the 

happenings. He had his involvement with ‘WvjfvZ Kg©m~Px’. He 

had no knowledge of the leaflet. He was taken to quarter guard 

with some 12/13 others. His family members were also with 

them.  He did not depose the regiment No. of the 

condemner/appellant before I.O. He never worked in 44 

Battalion and the condemner/appellant Matin did not serve 

under him. He denied the suggestion that he did not see the 

condemner/appellant to make firing and that he deposed falsely.  

P.W.64 deposed that he attended Darber on 25.02.2009 at 

about 9.25 A.M. A Sepoy with arms entered into Darber. He 

came out from Darbar and stood in front of Noor Mohammad 

School and College. He came to see some armed rebellions to 

the North side of the field. Among them he could identify the 

condemner/appellant Sepoy Matin and Sepoy Altaf. The 

condemner/appellant was assaulting with arms whom he found.  

He was moving towards him. He went outside crossing the wall 

of the School.  
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In cross-examination on behalf of the 

condemner/appellant, he stated that he ran out from Peelkhana 

on 25.02.2009. He deposed before I.O. on 05.08.2009.  He 

can’t remember when he reached in front of Noor Mohammad 

School. He denied the suggestion that the condemner/appellant 

did not go in front of Noor Mohammad School and that he 

deposed falsely. 

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M 

by a Microbus along with her other colleagues. At 9.30 a Sepoy 

namely Moyeen uddin entered into Darbar with arms. Sepoy 

Kazal also entered into Darbar. Officers disarmed Moyeen. 

BDR personnel stood up and began to run away. According to 

the instruction of D.G. she along with Lt. Col. Yesmin, Maj. 

Farjana remained in Darbar. On being heard firing sound they 

took shelter behind the screen of the stage. At 10.30 some 

rebellions entered into Darbar with arms. They were asked 

through mike to surrender. They came out raising up their 

hands. She came to see Sepoy Selim Reza with megaphone and 

arms along with 10/15 rebellions in front of the stage. Sepoy 
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Selim Reza asked them to go out. Another group of rebellions 

asked them to put off their badge and lie down. A rebellion 

fired on Lt. Col. Kaisar and killed him. At the direction of 

Selim Reza they stood up and let them out through west gate. 

The rebellions standing at out side kicked on Lt. Col. Lutfor 

Rahman and consequently Lt. Col. Lutfor Rahman and they, 

three lady doctors fell down. Another rebellion kicked on Maj. 

Zahid. Sepoy Wahedul compelled them to get up on a pick-up. 

On the pick-up there were three armed rebellions and three 

boxes of bullet. They did not allow Lt. Col. Lutfor, Kazi Rabi 

Rahman and Maj. Zahid to get up on the pick-up, Kazi Rabi 

tried to get up but they pushed him down. They were taken in 

hospital and compelled them to go to O.T. Later on, she 

identified the condemner/appellant Sepoy Matin and others 

with the photo from the office of BDR Headquarter whom she 

saw in Darber.  

In cross-examination on behalf of the 

condemner/appellant, she admitted that the photo by which she 

identified the condemner/appellant is not available in the court 

and no such photo was seized. She further admitted that she did 
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not identify the condemner/appellant Sepoy Matin in any other 

way excepting photo.  

P.W.82 deposed that on 25.02.2009 at about 9.30 he 

came to see some BDR personnel to run out from Darber and 

some of them were carrying arms. Being afraid he hid himself 

in the store room of 44 Battalion. At 12.00 noon, he came out 

and saw a Sepoy with arms and DAD Nasir and Subedar Maj. 

Zakir on discussion. After taking water he took shelter in the 

store room. After a while, he came to see 56894 Sepoy Abul  

Hossain with ‘¸wji ev·, L.M.G. Gi W«vg g¨vMvwRb’ to go upwards, 

the condemner/appellant 7392 A. Matin to go forward in front 

of the office with agitated mood with L.M. G in his hand.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

happen to with meet with any one of 44 Battalion. He was a 

store man. In the store there was a wash room with water.  He 

denied the suggestion that nothing could be seen from the store 

and that he deposed falsely. He reiterated that the 

condemner/appellant Sepoy Matin was the member of his 

company.  
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P.W.333 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner/appellant 

on 31.01.2010 in compliance with the Provisions under Section 

164/364 of the Code of Criminal Procedure. He identified the 

confessional statement of the condemner/appellant as exhibit 

408 and his signature 408(1) series.  

In cross-examination on behalf of the 

condemner/appellant, he stated that the condemner/appellant 

was placed before him from C.I.D. He denied the suggestion 

that the confessional statement of the condemner/appellant was 

not voluntary.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 10 deposed before him that at the time of occurrence 

he was 2IC of 7 Rifle Battalion and was in-charge of 

Commanding Officer. P.W. 64 deposed that till 05.08.2009 he 

had his posting in 44 Rifle Battalion. He recorded the statement 

of P.W. 82 on 24.03.2009. The case No. was wrongly recorded 

in his statement. The appellant was arrested on 18.03.2009 and 
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he took him on remand for 15 days. He denied the suggestion 

that on remand he sent the appellant to TFI cell, RAB, Military 

investigation agency, CID and obtained the confessional 

statement by way of oppression. 

The confessional statement of the Sepoy Md. Abdul 

Matin Ali runs as under- 

“A¡¢j 1999 p¡m Hp,Hp, ¢p f¡n Ll 2004 p¡m ¢emg¡j¡l£ ®Sm¡ qCa 

¢h ¢X A¡l ¢pf¡q£ fc i¢aÑ qu L¥¢øu¡ ®pƒl 9 l¡Cgm hÉ¡V¡¢mu¡e 6 j¡pl 

®j±¢mL fÐ¢nrZ NËqZ L¢lz a¡lfl fÐ¢nrZ ®no Y¡L¡l ¢fmM¡e¡u 44 l¡C-

gm hÉ¡V¡¢mu¡e k¡Nc¡e L¢lu¡ AcÉ¡h¢d LjÑla A¡¢Rz OVe¡l 4/5 j¡p A¡N 

®bLC A¡j¡l hÉ¡V¡¢mu¡el °p¢eLcl jdÉ Af¡lne X¡m i¡al V¡L¡ fup¡ 

¢eu A¡m¡f A¡m¡Qe¡ qa¡z A¡¢jJ X¡m i¡a LjÑp§Q£l A¡Ja¡u 9,000/- 

V¡L¡ f¡C k¢cJ ph¡C hm¡h¢m L¢la ®k, A¡j¡cl e¡¢L I LjÑp§Q£ ®bL 

30/35 q¡S¡l V¡L¡ f¡Ju¡l Lb¡ ¢Rmz 

Na 24/02/2009 a¡¢lM A¡¢j A¡j¡l CE¢eV ®g¢VN ¢XE¢V L¢lz a¡lfl 

j¡ee£u fÐd¡ej¿»£l A¡Nje EfmrÉ ®jp hsM¡e¡ M¡Cz l¡a ®l¡mLm q¡¢Sl 

qC Hhw ¢h, HCQ, Hj, l¢gL A¡j¡cl ®l¡mLm ®euz ®l¡mLm no °peL-

clL clh¡l EfmrÉ clh¡l qmpq ¢h¢iæ ¢XE¢V öe¡e¡ quz A¡j¡l ¢XE¢V 

fs q¡pf¡a¡mz a¡lfl påÉ¡p¡s p¡aV¡l ¢cL ¢V¢i l¦j ¢Nu ¢V¢i ®c¢M 

Hhw ¢V¢i ®cM¡ ®no l¡Ce O¤¢ju f¢sz 

Na 25/02/2009 a¡¢lM pL¡m O¤j ®bL EW q¡pf¡a¡m ¢XE¢Va k¡Ju¡l 

SeÉ pL¡m 8.00 O¢VL¡l ¢cL Ready  qCz pL¡m Ae¤j¡e 8.00 V¡l ¢c-

L m¡Ce ®bL LÉ¡¢¾Vel ¢cL k¡¢µRm¡jz aMe pcl ®jpl p¡je ®c¢M ¢pf¡q£ 

®p¢mj, ¢pf¡q£ L¡Sm Hhw A¡lJ LuLSeL q¡p¡q¡¢p Hhw ¢h¢iæ ¢hou 

nm¡ fl¡jnÑ L¢laR, A¡¢j ¢LR¤ e¡ hm Hhw ®pM¡e e¡ cy¡¢su ®jp k¡C Hhw 
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e¡Ù¹¡ M¡C, e¡Ù¹¡ M¡Ju¡ ®no m¡Ce k¡C ¢XE¢V Ll¡l SeÉz q¡pf¡a¡ml 

X¡š²¡l£ ¢pÔf ®eJu¡l SeÉ hÉ¡l¡Ll ®c¡am¡u k¡Cz ®c¡am¡u k¡Ju¡l fl 

flC g¡u¡ll në ö¢ez pL¡m p¡s 9V¡l (9.30 O¢VL¡) pju ®L¡u¡VÑ¡l 

N¡XÑ J jÉ¡N¡¢Sa qCa 7/8 Se ¢h ¢X A¡l pcpÉ 17/18¢V AÙ» J …¢m He 

44 l¡Cgm hÉ¡V¡¢mu¡el ¢h HCQ Hj- Hl l¦jl p¡je l¡Mz 7/8Se j¤M¡n 

d¡l£ ¢h ¢X A¡l pcpÉ AÙ»pq Hp iu ®c¢Mu ph¡CL AÙ» eu¡l SeÉ hmz 

A¡¢j a¡cl iu e£Q ®ej A¡¢p Hhw HL¢V Q¡C¢eS l¡Cgm J 10 l¡Eä …¢m 

®eCz pL¡m Ae¤j¡e 9.45 O¢VL¡l pju 5ew ®NVl p¡je k¡Cz k¡Ju¡l 

pju ®c¢M ph¡C AÙ» ¢eu ®c±s¡ ®c±¢s LlRz 5ew ®NV f§hÑ ®bLC HLSe 

q¡¢hmc¡lpq A¡l¡ ¢h ¢X A¡l pcpÉ ¢XE¢V Ll¢RmzaMe ®c¢M HLSe 

cy¡¢sJu¡m¡ ®pe¡ A¢gp¡l h¤L …¢m¢hÜ AhÙÛ¡u z A¡¢j H¢Nu ¢Nu a¡L 

A¡j¡l X¡e h¡ýa ¢eu ¢Q¢Lvp¡l SeÉ q¡pf¡a¡m ¢ea 5ew ®NVl h¡¢ql ¢eu¡ 

k¡Ju¡l ¢Q¿¹¡ L¢lz Ipju ®c¢M ¢X¢S, ¢X¢X¢S jq¡cu J A¡l¡ c¤CSe j¢qm¡ 

X¡š²¡l A¢gp¡lL ¢pf¡q£ j¤¢qa Hhw A¡l¡ 4Se ¢h¢XA¡l pcpÉ clh¡l qm 

®bL h¡l¡¾c¡ ¢cu ®hl LlRz  j¤¢qal ®qmjV fs¡ ¢Rm ah j¤M¡n fs¡ 

¢Rme¡z a¡R¡s¡ a¡l h¤L ®ejfÔV ®cM a¡L A¡¢j ¢Qea f¡¢lz h¡L£ 4Se 

¢h¢XA¡l pcpÉl ®qmjV J j¤M¡n c¤V¡C fs¡ ¢Rmz gm a¡clL A¡¢j ¢Q¢e 

e¡Cz qW¡v HL fkÑ¡u ¢X¢S J ¢X¢X¢S jq¡cu HL¢V ¢fm¡ll p¡b hp fsz 

aMe A¡¢j ®c¢M ¢pf¡q£ j¤¢qa ¢X¢S J ¢X¢X¢S jq¡cuL hÐ¡n g¡u¡l LlRz 

A¡¢j aMe M¤h L¡RC ¢Rm¡jz A¡j¡l h¡ýa cy¡¢sJu¡m¡ ®pe¡ A¢gp¡l ¢Rmz 

¢pf¡q£ j¤¢qa hm ®k, n¡m¡ dlh a¡LJ …¢m Ll¡ qhz A¡¢j aMe AÙ»pq 

m¡Ce Qm k¡Cz I¢ce ¢hL¡m ®hm¡ A¡jh¡N¡e ¢XE¢V L¢lz l¡¢œ ®hm¡ hÉ¡l¡-

LC b¡¢Lz 

Na 26/02/2009 a¡¢lM ¢hL¡m hm¡ ®L¡a AÙ» Sj¡ ¢cu på¡ 6.00 

O¢VL¡l pju ®XCl£ g¡jÑ-Hl fÐ¡Q£l VfL¡Cu¡ f¡¢mu e¡CV ®L¡Q ¢eS NË¡jl 

h¡s£a k¡Cz plL¡l£ ®O¡oe¡ öe Na 3/3/2009 a¡¢lM f¤el¡u ¢h¢XA¡l 
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pcl cçl k¡Nc¡e L¢lz I¢ce lÉ¡h pcpÉl¡ A¡j¡L ¢S‘¡p¡h¡c Ll¡l SeÉ 

¢eu k¡uz fl18/3/2009 a¡¢lM A¡c¡ma q¡¢Sl Llz ” 

The confessional statement of C.S.27 Sepoy of Ziaul 

Haque  runs as under- 

“Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 

5 ew ®NVl h¡Cl B¢pz q¡¢hh Bj¡L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢-

a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ®ku ®c¢M ®pM¡e ¢pf¡q£ ®p¢mj,  

¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£  

q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq AQe¡ 10/15 Se °p¢eLz I h¡p¡ Lb¡ qu 

BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l qm A¢gp¡lcl l¢n ¢cu ®hd 

AÙ»l j¤M ¢S¢Çj Ll e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢eu k¡hz A¢gp¡lcl ¢S¢Çj 

Ll¡ qh Bj¡cl c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡a q¡a ®lM 

nfb ¢eu m¡Ce Qm B¢pz ” 

The confessional statement of C.S.69 Md. Kamal Molla 

runs as under- 

“25/02/09 Bs‡iRx mKvj 9.30 Uvi mgq †Mvmj Kivi mgq nVvr ¸wji 

kã cvB| †Mvmj †k‡l i“‡g Avm‡j †`wL †h, GK gy‡Lvkavix A ¿̄avix 

RIqvb i“‡g G‡m i“‡g _vKv Avgiv 15/20 Rb ˆmwbK mevB‡K A ¿̄ 

nv‡Z wb‡Z e‡j| †W«m †PÄ K‡i †cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q 

GKwU ivB‡dj wbB Ges †Kv‡Zi evB‡i GKwU Ggywbkb e· †_‡K `k 

ivDÛ ¸wj wbB| ivB‡dj wb‡q Avgvi e¨viv‡Ki w`‡K Avevi mgq †`wL‡q 

44 e¨vUvwjq‡bi ingZ Mvwo Pvwj‡q wb‡q Avm‡Q| †m Avgv‡K agK w`‡q 

Mvwo‡Z DV‡Z e‡j| wKQy ~̀i hvIqvi ci Avgvi 44 e¨vUvwjq‡bi wmcvnx 

Avwgbyj‡K †`L‡Z †c‡q ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j †bq| ingZ 

MvwowU `ievi n‡ji w`‡K wb‡q hvq| Mvwo `ievi n‡ji mvg‡b Avm‡j 
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Avwgbyj jvd w`‡q †b‡g hvq| Zvi nv‡Z ivB‡dj wQj| ingZ Avgv‡K 

†R.wm.I †KvqvU©v‡ii †Kvbvq bvwg‡q †`q| ZLb `ievi n‡ji DËi w`K 

†_‡K wmcvnx mvBdzj‡K `ievi n‡ji w`‡K ¸wj Ki‡Z †`wL Ges 

Awdmvi‡`i MvjvMvwj Ki‡Z †`wL| mvBdz‡ji mv‡_ AvwgI GK ivDÛ 

¸wj Kwi| c‡i mvBdzj‡K `ievi n‡ji †gBb †M‡Ui w`‡K †`Š‡o †h‡Z 

†`wL| ZLb Avwg `ievi n‡ji cwðg w`‡K hvB| HLv‡b 15/20 Rb 

we.wW.Avi †Rvqvb‡K 7/8 Rb Awdmvi‡K ‡dvqvivi cv‡k ¸wj K‡i nZ¨v 

Ki‡Z †`wL| H we.wW.Avi RIqvb‡`i g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx 

gwZb wmcvnx gywnZ fvB‡K †`wL| HLv‡b wW.G.wW bvwmi Ges wmcvnx 

iwdKI (44 e¨vUvwjq‡bi) wQj| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General  appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant 

had his complicity in conspiracy as it is evident from the 

confession of co-accused- Sepoy Md. Ziaul Haque (C.S.A.27) 

wherefrom it appears that the condemner/ appellant participated 

in the residence near to gate No. 5 (Resd. of Zakaria) at 8 P.M. 

on 24.02.2009 where the conspirators took oath ‘Awdmvi‡`i wRw¤§ 

Kiv n‡e Avgv‡`i `vex `vIqv c~ib Kivi Rb¨’. The residence of Zakaria 

is also a place where conspirators assembled and took oath for 

implementing their demands. P.Ws.10, 64 and 82 all saw the 

condemner/appellant with arms, in unlawful assembly and to 
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make firing. His taking up arms has also been admitted by his 

own confessional statement as recorded by P.W. 333 who 

certified it as voluntary. The confession of the 

condemner/appellant is true as being corroborated by the 

admitted facts of the case and evidence on record. From the 

confessional statements of co-accused as well as the evidence 

on record it is quite evident that the condemner/appellant had 

his participation in conspiracy and committing the occurrence 

causing death of number of army officers in Peelkhana. 

Prosecution aptly succeeded to prove the charges under sections 

120B/302/149 of the Penal Code against the 

condemner/appellant and he urges to accept the reference 

against him dismissing the Criminal Appeal and Jail Appeal 

filed on his behalf.    

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the condemner/appellant submits that P.W. 10 

identified the condemner/appellant with his Battalion No. only 

without badge No. P.W. 10 admitted in his cross-examination 

that he did not serve in 44 Battalion.  So his identification of the 

condemner/appellant in the midst of so horrific situation 
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inspires no confidence. The identification of the 

condemner/appellant by P.W. 64 also appears not proper. He 

could not identify the condemner/appellant either with his 

Battalion or Regiment No. Both the P.Ws. referred the accused 

merely as Sepoy Matin. Their evidence can’t be relied on since 

there were number of BDR personnel named Matin (C.S. 

Accused 12 and 196). The evidence of P.W. 77 does not bear 

any substance. She claims to identify the condemner/appellant 

with photo whom she saw in Darbar, but no such photo was 

seized and produced before the court. Such identification 

beyond judicial process is inadmissible in law. She did not 

identify the condemner/appellant in dock. Admittedly P.W. 82 

hid himself in the store-room. His identification of the 

condemner/appellant from store-room is highly doubtful as 

impracticable.  No explanation appears how he came to see the 

condemner/appellant with his position being hidden in the store. 

None of the above P.Ws. disclosed any culpability of the 

condemner/appellant to any offence.  

Mr. S.M. Shahjahan further submits that there is no iota 

of evidence as to his complicity to conspiracy as alleged. The 
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confession of co-accused Md. Ziaul Haque (C.S. 27) finds no 

corroboration by any witness and it can’t be considered as 

evidence against the condemner/appellant.     

Mr. S.M. Shahjahan also submits that the confession of 

the condemner/appellant is exculpatory in nature can’t be taken 

into consideration having obtained by coercion under prolonged 

police custody for 15 days, as admitted by P.W. 654, the  

investigation officer.  

Mr. S.M. Shahjahan further submits that the confession 

of co-accused also can’t be considered as evidence since it finds 

no corroboration by any independent witness.  

Mr. S.M. Shahjahan lastly submits that the learned trial 

Judge having failed to assess and weigh the evidence in view of 

the facts and circumstances of the case on record erroneously 

found the condemner/appellant guilty of the offence and 

sentenced him arbitrarily which calls for necessary interference 

and the Criminal Appeal preferred by the condemner/appellant 

be allowed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record both oral, 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 
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agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, firing all around Darbar, entering into Darbar with arms 

and in the field of Noor Mohammad School and College.  

All provides strong inference to his complicity to the 

conspiracy and committing the occurrence with the common 

intention- ‘¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−he¡z’. In most of the 

cases proof of conspiracy is largely inferential. The offence of 

conspiracy essentially requires some kind of manifestation of 

agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication. The 

evidence as to transmission of thoughts sharing the unlawful 

design may be sufficient. Each conspirator plays his separate 

part in one integrated and united effort to achieve the common 

purpose. Each one is aware that he has a part to play in a 

general conspiracy though he may not know all its secrets or 
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means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡” and 

taking away the commandant Lt. Col. Lutfor Rahman in 

assaulting manner, consequently his killing by the conspirators 

bears testimony of his complicity to the conspiracy, killings and 

other atrocities happened therein. His sharing of thoughts to 

conspiracy as designed and formulated by the conspirators and 

direct participation to it has reference by his own confession- 

‘pL¡m p¡s 9V¡l (9.30 O¢VL¡) pju ®L¡u¡VÑ¡l N¡XÑ J jÉ¡N¡¢Sa qCa 7/8 Se ¢h 
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¢X A¡l pcpÉ 17/18¢V AÙ» J …¢m He 44 l¡Cgm hÉ¡V¡¢mu¡el ¢h HCQ Hj- Hl 

l¦jl p¡je l¡Mz 7/8Se j¤M¡n d¡l£ ¢h ¢X A¡l pcpÉ AÙ»pq Hp iu ®c¢Mu ph¡C-

L AÙ» eu¡l SeÉ hmz A¡¢j a¡cl iu e£Q ®ej A¡¢p Hhw HL¢V Q¡C¢eS l¡Cgm J 

10 l¡Eä …¢m ®eCz’ 

It has also inference from the confessional statement of 

co-accused Sepoy Kamal Molla (C.S. 69)-  

“†Mvmj †k‡l i“‡g Avm‡j †`wL †h, GK gy‡Lvkavix A ¿̄avix RIqvb 

i“‡g G‡m i“‡g _vKv Avgiv 15/20 Rb ˆmwbK mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| 

†W«m †PÄ K‡i †cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q GKwU ivB‡dj wbB Ges 

†Kv‡Zi evB‡i GKwU Ggywbkb e· †_‡K `k ivDÛ ¸wj wbB|”  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 10, 64, 82- are eye witnesses to the 

occurrence and they provide direct evidence to his implication 

to the offence. 

P. W. 10 deposed-  
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“ZLb `ievi n‡ji Pvi w`‡K ˆmwbKiv ¸jv¸wj Ki‡Q| 10/12 Rb mk ¿̄ 

‰mwbK dvqvi Ki‡Z Ki‡Z GwM‡q Av‡m| Zv‡`i g‡a¨ wmcvnx gwZb, wmcvnx wg›Uz 

†kL, wmcvnx Kvgvj †gvj−v wmcvnx mvB ỳj Bmjvg mK‡j 44 e¨vUvwjqv‡bi Avwg 

Zv‡`i wPb‡Z cvwi|”  

P .W. 64 deposed-  

“Avwg `ievi ‡_‡K †ei n‡q byi †gvt ¯‹z‡ji mvg‡b `vovB| DËi cv‡k¦©i 

gvV K‡qKRb A ¿̄avix‡K †`wL| Zv‡`i g‡a¨ wmcvnx AvjZvd, wmcvnx gwZb‡K 

wPb‡Z cvwi| AvjZvd D‡ËwRZ Ae ’̄vq  A ¿̄ mn `iev‡ii w`‡K hvq| gwZb 

A‡ ¿̄i evU w`‡q hv‡K cvi Zv‡KB gvi‡Q|” 

P.W. 82 deposed-  

“Avwg f‡q 44 e¨vUvwjq‡bi Awd‡mi Store Room G jywK‡q _vwK| 

Abygvb 12 Uvq †ei nB bxP Zvjv GKRb wmcvnx‡K A ¿̄ mn †`wL| DAD bvwQi 

I my‡e`vi †gRi RvwKi Awd‡mi cÖ‡ek c‡_ mjvcivgk© KiwQj| Avwg cvwb †L‡q 

cybivq Store Room G hvB| wKQy¶Y c‡i 56894 wmcvnx Aveyj û‡mb ¸wji 

ev· L.M.G Gi Wªvg g¨vMwRb wb‡q Dc‡i D‡V| wKQy¶Y ci 73929 Avt gwZb 

L.M.G nv‡Z D‡ËwRZ Ae ’̄vq Awd‡mi mvg‡b w`‡q †h‡Z †`wL|”  

P.W. 77 attended Darbar and he saw the 

condemner/appellant in Darbar and thus later on identified him 

with the footage preserved in BDR headquarter. In view of the 

facts and circumstances of the case although no footage was 
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seized and filed before the court but her above evidence as eye 

witness can’t be left a side and it provides corroboration to the 

evidence of the aforesaid P.Ws. P.W. 10 identified him with his 

Battalion No. and P.W. 82 with his Regiment No. They all saw 

him in unlawful assembly and to participate actively to the 

occurrence.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.   

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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     C.S. Accused No.15 Lance Naik/49826 Md. Shah 

Alam. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.34 Habilder/44600 Md. Abdul Malek 

 P.W.66 Md. Abdul Quddus 

 P.W.359 Foisal Atik Bin Kader, Magistrate 

 P.W.490 Naik/36340 Abu Bakkar Siddique 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant prisoner along with confessional 

statement of co-accused– C.S.A-36 Signalman Md. Abul 

Bashar. 

At the time of hearing prosecution presented their 

submission excluding the evidence P.W.66 Md. Abdul Quddus.  
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Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the condemner/appellant did not appear in the F.I.R.  

P.W.34 deposed that he attended Darber on 25.02.2009. 

Darber started at 9.00 A.M. When D.G. was delivering his 

speech at about 9.20 Sepoy Moyeen entered into Darber and 

pointed arms on D.G. He heard firing. At one stage all the BDR 

personnel were leaving Darber. He also left Darber and came to 

main gate of signal sector. There he found a pickup and 

200/250 BDR personnel, who were taking arms with festive 

mood. Among them he could identify the condemner/appellant 

Shah Alam of 13 Battalion. Afterwards, he came to 13 

Battalion and took shelter in toilet. Later on, he came to 

varanda of the Line and thereafter came down in front of 

Mosque. Thereat he came to see 49826 Sepoy Shah Alam with 

arms and to make firing.  

In cross-examination on behalf of the 

condemner/appellant, he reiterated that he knew Shah Alam, the 

condemner/appellant since 2008. He collected milk, eggs and 
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hen from firm and distributed those in BDR families and that he 

used to live in outside. Prior to the occurrence he happened to 

meet with Shah Alam 2/3 times daily. He saw the 

condemner/appellant with arms at about 11.00 A.M. on the date 

of occurrence. He denied the suggestion that he deposed falsely. 

He reiterated that he saw the condemner/appellant on the date 

of occurrence to make firing.  

P.W. 359 deposed that he recorded the confessional 

statement of the condemner/appellant Shah Alam in compliance 

with the provisions of  section 164/364 of the Code of Criminal 

Procedure. He identified the confessional statement vide exhibit 

-657, his signature 657/1 series.  

In his cross-examination he stated that the appellant was 

arrested on 23.03.2009 and placed before him on 20.05.2009. 

The appellant was kept under MLSS Parvin. He appraised the 

consequence of statement. He certified the statement as 

voluntary. He denied the suggestion that the appellant did not 

make any confession.    

P.W.490 deposed that on 25.02.2009 he was on duty in 

Peelkhana at about 9.40 A.M. Some BDR persons entered into 
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cook house. He hear firing. Among the BDR personnel who 

entered into cook house, Lt. Col. Dr. Anowar, Subeder Anower 

and Subeder Farid were there. He sent Dr. Anower to hospital 

by putting him on the cook dress. Later on he found there 

49826 Sepoy Shah Alam, the condemner /appellant. Who 

disclosed that they have broken the kote and asked him to take 

arms on going kote otherwise he would be in trouble.  At that 

time he found many others with arms. He was not cross-

examined on behalf of the condemner/appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 23.03.2009 and sent him to 

court on that day and took him on remand for 5 days. He further 

took him on remand on 11.05.2009 for 3 days; on 14.05.2009 

for 3 days and for last time on 17.05.2009 for 3 days. After first 

remand he sent him to court on 28.03.2009. He sent the 

appellant to court on 20.05.2009 for recording his 164 

statement. He denied the suggestion that during remand he kept 

the condemner/appellant in the custody of RAB, CID, TFI cell 

and obtained the confessional statement under coercion. P.Ws 
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34 and 490 joined in Peelkhana on 03.03.2009 and they all were 

in Peelkhana before making their 161 statement. He recorded 

their statements on 27.08.2009, 03.09.2009 and 25.08.2009 

respectively. Supplementary 161 statement of P.W. 490 was 

recorded on 14.09.2009 as to identify with photo by A.S.P. 

Rownokul Haq. In 161 statement dated 14.09.2009 P.W. 490 

did not refer the name of the condemner/appellant. He denied 

the suggestion that P.W. 490 is a fictitious witness and that he 

implicated the condemner/appellant falsely without proper 

investigation.  

The confessional statement of the condemner/appellant 

Lance Naik 49286 Md. Shah Alam runs as under- 

 “B¢j ¢hNa 2004 p¡−m ¢h¢X Bl pcl cçl, ¢fmM¡e¡u LjÑla l−u¢Rz 

Bj¡l ®L¡j−l hÉ¡b¡l L¡l−e OVe¡l  ¢ae j¡p BN ®b−L B¢j c¤d ¢Xj pwNËq L−l 

¢gô ®j−p ¢ca¡jz HV¡C ¢Rm Bj¡l L¡Sz B¢j ®L¡u¡VÑ¡l f¡C e¡C ¢hd¡u 17, 

j−enÄl ®l¡X, q¡S¡l£h¡N, Y¡L¡u i¡s¡ b¡La¡jz 25.02.09 ¢MËx c¤d ¢Xj pwNËq L−l 

pL¡m Ae¤j¡e 9.15 O¢VL¡l ¢c−L 13 hÉ¡V¡¢mu−e B¢pz ®pM¡−e b¡L¡hÙÛ¡u pL¡m 

Ae¤j¡e 9.30 O¢VL¡l ¢c−L ®N¡m¡ …¢ml në öe−a f¡Cz në a£hÐal q−m 13 

hÉ¡V¡¢mu−el ®j−p Q−m k¡Cz Be¤j¡¢eL ®hm¡ 12.00 O¢VL¡l ¢c−L j¤−M¡n d¡l£ 

¢LR¤ °p¢eL AÙ» pq B−p Hhw j¡C−L AÙ» ¢e−a h−mz j¤−M¡nd¡l£l¡ Bj¡−cl AÙ» 
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¢e−a h−mz Aafl B¢j ®p¾V¡m AÙ»N¡−l k¡Cz ®pM¡−e AÙ» e¡ ®f−u Ae¤j¡e 20 NS 

c§−l 1¢V He,Hj,¢S 2¢V M¡¢m jÉ¡N¡¢Se J 1¢V …¢ml h¡−„ 700 l¡Eä …¢m 

f¢laÉš² AhÙÛ¡u ®f−u ¢eS ®qg¡S−a ®eCz Aafl B¢j h¡−úVhm NË¡E−äl f¡−n 

®N−m O−ll f§hÑ fÄ¡−nÑ ¢Rm¡jz ®pM¡−e q¡¢hmc¡l lqj¡e, q¡¢hmc¡l, glq¡c, J 

¢pf¡q£ ®qLja Bm£ ¢Rmz Aafl påÉ¡ 6.30 O¢VL¡l ¢c−L e¡x p¤−hc¡l j¢a−el 

¢e−cÑ−n ¢Qš ¢h−e¡ce ¢h¢ôw Hl hl¡¾c¡l ¢XE¢V L¢lz Aafl 26.02.09 ¢MËx pL¡m 

Ae¤j¡e 6.00/6.30 V¡l ¢c−L ®pƒl AÙ»N¡−l AÙ» ®l−M p¡c¡ ®f¡o¡−L 3ew ®N−Vl 

c¢re f¡n ¢c−u ®cu¡m Vf¢L−u q¡S¡l£h¡N Bj¡l i¡s¡Ll¡ h¡p¡u Q−m k¡Cz 

Aafl ¢V¢i−a ®O¡oe¡ ö−e 01.03.09 ¢MËxf¤el¡u ®k¡Nc¡e Ll−a k¡Cz ®p¢ce e¡ 

®f−l 02.03.09 ¢MËx ®k¡Nc¡e L¢lz ”  

The confessional statement of co-accused Signalman Md. 

Abul Basher runs as under: 

“B¢j ¢fmM¡e¡ÙÛ BDR −qX ®L¡u¡VÑ¡−l 13 l¡C−gm hÉ¡−V¢mu¡−e 

Ju¡l−mp Af¡−lVl ¢qp¡−h c¡¢uaÅ f¡me L¢lz 2009 p¡−ml C−Ù¹j¡l fl¢ce 

¢pf¡q£ LÓ¡LÑ jDe Bj¡−L h−m a¥¢j ¢L C−Ù¹j¡ ¢XE¢Vl V¡L¡ f¡CR? B¢j h¢m f¡C 

e¡Cz aMe ®p h−m Bj¡−cl V¡L¡ B¢jÑl¡ j¡Cl¡ ¢cu¡−R Hhw Bj¡−cl Af¡−lne 

X¡m i¡−al V¡L¡J Lj ¢c−u−Rz 

 −éh¤u¡l£ j¡−pl fÐbj¢c−L påÉ¡l pju mÉ¡¾p e¡−uL ¢pNeÉ¡m jÉ¡e 

S¡L¢lu¡ Bj¡−L h−m ®k, ""®a¡j¡l ph ¢hf−cl pju B¢jp¡−b b¡¢L a¥¢j ¢L 

Bj¡l p¡−b b¡Lh¡?'' B¢j l¡S£ qCz f−l öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e S¡L¡¢lu¡ J 
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mÉ¡¾p e¡−uL n¡j£j L¡e¡l Q−l k¡Cz n¡j£j e¡Ù¹¡ Ll−a ®N−m S¡L¡¢lu¡ Bj¡−L hm 

Bj¡l ®R−m−L BDR ú¥−m i¢aÑ L¢l e¡Cz Bjl¡ fÐ¢a−l¡d N−s a¥mhz a¥¢j 

Bj¡−cl p¡−b b¡Lh¡z 1/2 ¢ce fl B¢jjDe J S¡L¡¢lu¡−L HL−œ Lb¡ hm−a 

®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡−L ®j¡h¡Cm L−l X¡−L Hhw h−m HLV¡ L¡S 

Bjl¡ Llhz clh¡l q−m Bjl¡ c¡¢h c¡Ju¡ ¢e−u BlS Llh Hhw e¡ j¡e−m D.G, 

D.D.G J AeÉ A¢gp¡l−cl ¢SÇj£ Llhz iu f¡Cu J e¡ Bj¡−cl p¡−b Ef−ll 

hs hs ®m¡L B−Rz DAD q¡¢hh, DAD S¢mm B−R Lb¡ hmh¡ e¡¢L? B¢j 

aMe e¡ h−m m¡C−e Q−m B¢pz 

 5/6 ¢ce fl mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bjl j¡−ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla −euz 

 2/3 ¢ce fl S¡L¡¢lu¡ Bj¡−L p¡−b b¡L¡l SeÉ h−m Aaxfl Na 

23/2/09 Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡−L h−m, ""l¡−œ Bj¡l HLV¡ 

f¡¢VÑ B−R a¥¢j ¢L k¡h¡ Bj¡l p¡−b''z B¢j l¡S£ e¡qC−m S¡L¡¢lu¡ Bj¡−L a¡l 

¢XE¢V L−l ¢c−a h−mz I ¢ceC 2V¡l pju ¢pf¡q£ jDe Bj¡−L X¡−L Hhw h−m 

""BS−L påÉ¡l pju HLM¡−e k¡Ch¡''? B¢j h¢m påÉ¡ 6.30 ¢j¢e−V Bj¡l ¢XE¢V 

B−Rz 

 Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®b−L ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efm−r VIP −N−Vl XÊ¡Ci¡l J l¡e¡l−cl e¡Ù¹¡ M¡Ju¡−e¡l hÉ¡f¡−l 

Bj¡−cl e¡−uh p¤−hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me L¢lz I ¢ce l¡−œ 

mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bj¡−L ®g¡e ¢c−u h−m V¡L¡ ¢eh¡ e¡? Bj¡l p¡C−Lm ¢eu¡ 
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®a¡j¡l i¡h£l L¡R ®b−L V¡L¡ ¢eu¡ Bp B¢j ®g¡e L−l ¢c¢µRz ®p ®a¡j¡−L V¡L¡ 

¢c−h J HLV¡ Q¡¢h ¢c−hz I Q¡¢hV¡ jDe−L ¢ch¡z jDe 5 ew ®N−Vl h¡¢q−l B−Rz 

 B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡−L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡−L Q¡¢hV¡ ¢c−u HL¢V l¦j M¤−m ¢c−a h−mz B¢j l¦j M¤−m 

®kM¡−e jDe ®L ®c¢Mz jDe Bj¡−L V¡e ¢c−u h¡p¡uz l¦−jl ¢ial 20/22 Se 

®m¡L c¡ys¡−e¡ ¢Rmz  

 B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj  (36 l¡C−gm hÉ¡−V¢mu¡e) J 

¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se −L −cM−a f¡Cz ®kM¡−e BN¡¢j 25/02/09 

Cw a¡¢lM clh¡−l ¢Li¡−h A¢gp¡l−cl ¢S¢Çj Ll¡ q−h acj−jÑ f¢lLÒfe¡ q¢µRmz 

 BDR q¡pf¡a¡−ml DAD S¢mm p¡−qh−L A−Ù»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l q−ml ®jCe ®N−Vl h¡jf¡−nÄÑ ¢fL B−f L−l AÙ» ¢e−u H−p l¡M−h j−jÑ 

f¢lLÒfe¡ quz Bj¡−L J ®p¢mj−L øÉ¡¢VL ¢pNeÉ¡−ml m¡Ce L¡V Bf Ll¡l 

c¡¢uaÅ ®cJu¡ qC−m B¢j Eq¡−a l¡S£ qC e¡z pcl l¡C−gm hÉ¡−V¢mu¡−el RP ®L 

®N−Vl à¡¢uaÅ ®cJu¡ qu k¡−a L−l −LE ¢ia−l h¡ h¡C−l ®k−a e¡ f¡−l 1ew ®N−Vl 

à¡¢uaÅ ®cJu¡ qu 36 l¡C−gm hÉ¡−V¢mu¡e−L Hhw 3ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 13 

ew l¡C−gm hÉ¡−V¢mu¡e−Lz 

 Eš² ¢j¢Vw H DAD q¡¢hh h−m −k, Bj¡−cl p¡−b Ef−ll ®m−h−ml 

®k¡N¡−k¡N B−Rz ®L¡e pjpÉ¡ q−h e¡z fÔ¡e pgm q−m ph¡C−L f¤lú¡l ®cJu¡ q−h 

Hhw hÉ¡wL ®cJu¡ q−hz HC ¢ho−u pjÙ¹ abÉ DAD q¡¢hh, p¤−hc¡l B−e¡u¡l (13 
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l¡C−gm hÉ¡−V¢mu¡e) mÉ¡¾p e¡−uL n¡q Bmj J S¢ql S¡ea¡ p¤−hc¡l B−e¡u¡l 

Hl f¤lú¡l ¢hal−el Lb¡ ¢Rm ¢j¢Vw Hl HL fkÑ¡−u pcl l¡C−gm hÉ¡−V¢mu¡−el 

®L¡e HL RP −L DAD q¡¢hh a¡l ®j¡h¡Cm ®b−L Ef−ll ®m−i−ml L¡−l¡ p¡−b 

Lb¡ h¢m−u ®cuz L¡−l¾V e¡ b¡L¡l L¡l−e ¢j¢Vw Bd¡ O¾V¡fl ®no q−u k¡uz 

 Na 25/02/09 Cw a¡¢lM pL¡m 8 V¡l pju BHM q¡¢hmc¡l B¢je¤m 

h¡¢n ¢c−u gm Ce Ll¡uz Bjl¡ ph¡C clh¡l q−m k¡Cz D.G j−q¡cu hš²hÉ 

®cJu¡l HL fkÑ¡−u 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ jDe Hhw AeÉ HLSe 

BDR ®f¡o¡L fl¡ AhÙÛ¡u clh¡l q−ml h¡jf¡−nÄÑl clS¡ ¢c−u ®ia−l Y¤−L ®S¡−l 

¢QvL¡l L−l h ®mz ph¡C 1 ¢j¢e−Vl j−dÉ h¡¢ql q−u k¡z a¡−cl 2 S−elC q¡−a 

Q¡C¢eS l¡C−gm ¢Rmz DG p¡−qh ph¡C−L n¡¿¹ q−a h−mez ¢L¿¹¡ ®k k¡l ja 

f¡¢m−u k¡uz B¢j c¢r−el clS¡ ¢c−u ®c±−s qm ®b−L ®hl q−u Bj¡l CE¢e−Vl 

p¤−hc¡l ®jSl ®S¡h¡−ul ®jSl L¡jl¦m q¡p¡e (C¾V A¢gp¡l) e¡−uL q¡¢hh, 

¢pNeÉ¡m jÉ¡e q¡l¦e H−cl L¡−R ¢N−u Bj N¡R am¡u c¡ys¡Cz ®jSl L¡jl¦m 

Bj¡−cl HLœ L−l −eJu¡l ®Qø¡ L−lez aMe clh¡l q−ml Ešl f¡−nÄÑ …¢ml në 

ö−e e¡−uL q¡¢hh L¡jl¦m pÉ¡l−L ®pg Ll¡l SeÉ ®V−e h¡p¡l ¢c−L ¢e−u k¡uz 

 B¢j aMe hÉ¡l¡−Ll Ešl ¢c−Ll ®L¡−a …¢ml në ö¢ez c¤f¤l 11 V¡l 

¢c−L B¢j ®c¡a¡m¡l Bj¡l ¢pNeÉ¡m ®ØV¡−ll f§hÑ ®L¡e¡u h−p b¡¢Lz ®pM¡−e 

q¡¢hmc¡l ¢pNeÉ¡m jÉ¡e j¢q E¢Ÿe, e¡−uL Bx q¡¢mj, e¡−uL j¢el−cl ®c¢M, 

e¡−uL q¡¢mj ¢XE¢V−a ¢Rmz 
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 c¤f¤l 2 V¡l pju B¢j mÉ¡¾p e¡−uL j¢gS¤l lqj¡e, ¢pNeÉ¡m jÉ¡e q¡l¦e 

¢XE¢V öl¦ L¡¢l ®c¡a¡m¡u Vu−m−Vl L¡−R RP q¡¢hmc¡l m¤vfl (13 l¡C−gm 

hÉ¡−V¢mu¡e) ®L l¡C−gm pq ®c¢Mz c¤f¤l Ae¤j¡e 2.30 ¢j¢e−Vl ¢c−L 2 Se ®m¡L 

j¤M h¡d¡ AhÙÛ¡u Bj¡−cl l¦−j B−p Hhw hs j¡CL ¢e−u k¡uz a¡−cl HLS−el 

j¤−M c¡¢s ¢Rm Hhw ®p 13 l¡C−gm hÉ¡−V¢mu¡−elz a¡q¡l e¡j ¢pf¡q£ j¡j¤e Hhw 

a¡q¡l q¡−a Q¡C¢eS l¡C−gm ¢Rmz AeÉ HLS−el q¡−a SMG ¢Rmz ®p 13  

l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ Bm¡E¢Ÿez k¡h¡l pju Bm¡E¢Ÿe Bj¡l l¦−j 

®Q±¢Ll Efl SMG ¢V ®l−M j¡CL M¤−m ¢e−u k¡uz 

 B¢j aMe Eš² SMG ¢V a¥−m ¢e−u f¡−nÄÑl INT l¦−j VÊ¡w−Ll ¢Qf¡u 

m¤¢L−u ®l−M ¢cCz ¢XE¢V Qm¡L¡m£e ¢hL¡m 4 V¡l pju ®l¢XJ ®jL¡¢eL mÉ¡¾p 

e¡−uL S¡q¡‰£l Bj¡−L ®L¡a ®b−L AÙ» ¢e−u Bp−a hm−m B¢j 13 ew l¡C−gm 

hÉ¡−V¢mu¡−el ®L¡−a k¡C Hhw ®L¡e A¿» B¢j ®L¡−a f¡C e¡Cz  

 Aaxfl påÉ¡ 6.30 ¢j¢e−Vl ¢c−L B¢j e¡−uL ¢Nu¡p ®L ®l−M ¢XE¢V 

aÉ¡N L−l hÉ¡l¡−L k¡Cz aMe ®lne ®ØV¡−ll f¡−nÄÑ ¢pf¡q£ j¢ae (h¡h¤l L¡S Lla) 

Hl L¡−R l¡C−gm ®c¢Mz 10/15  ¢j¢eVfl j¡C−L ¢e−Q e¡j−a hm−m B¢j ¢e−Q 

®e−j fl¢ce pL¡m  6 V¡ fkÑ¿¹ f¤l¡e LÉ¡¢¾Ve ¢c−u f¡C−fl j−dÉ m¤¢L−u b¡¢Lz e¡Ù¹ 

M¡Ju¡l pju B¢j 13 l¡C−gm hÉ¡−V¢mu¡−el q¡¢hmc¡l n¡¢g−L jVÑ¡lpq ®c¢Mz 

 Aaxfl 26/02/09 Cw a¡¢lM q¡¢hmc¡l j¢qE¢ce UHF ®pV ®LÓ¡S Ll−a 

h−õ ph ®pV Bmj¡l£−a Y¤¢L−u ¢LR¤re A−fr¡ L¢lz c¤f¤l 12.30 ¢j¢e−Vl pju 

Bj¡l m¤L¡−e¡ SMG ¢V 13 l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a Sj¡ ®cCz aMe 
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¢pNeÉ¡m jÉ¡e ®j¡M−mp-®L l¡C−gm Sj¡ ¢c−a ®c¢Mz a¡lfl 13 l¡C−gm 

hÉ¡−V¢mu¡−el ¢pf¡q£ B¢je¤m-®L jp¢S−cl ®L¡e¡u l¡C−gmpq ®c¢Mz Ah−n−o 

ph¡C−L f¡m−a ®c−M B¢jJ q¡pf¡a¡m ®j−pl ®L¡e¡ ¢c−u Ju¡m Vf¢L−u f¡¢m−u 

k¡Cz HC Bj¡l hš²hÉz”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the conspiracy is hatched 

up in secrecy, direct evidence is rarely found and it is presumed 

from other attending facts and circumstances of the case. From 

the confessional statement of co-accused signalman Md. Abul 

Bashar (C.S. 36) it transpires that the Condemner/Appellant had 

his complicity to the conspiracy since he attended in the 

meeting that held on the night following the day 24.02.2009 at 

the residence of Zakaria near to BDR gate No. 5. The above 

confessional statement bears relevancy under Section 10 of the 

Evidence Act. 

The learned Deputy Attorney General further submits 

that P.Ws 34 and 490 are eye witnesses to the occurrence and 

they both saw the Condemner/Appellant with arms, in unlawful 

assembly and to make firing. From their evidence it appears 
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that the Condemner/Appellant had active participation to the 

occurrence. P.W. 34 also saw him to take out arms and to 

express joy. He identified the Condemner/Appellant with his 

Battalion and Regiment No. There is no doubt to his 

identification. The above testimony of taking arms has also 

been admitted by his own confessional statement recorded by 

P.W. 359. The confession of the Condemner/Appellant being 

true and voluntary it bears evidentiary value.   

The learned Deputy Attorney General also submits that 

prosecution succeeded to prove the charges under sections 

120B/302/149 of the Penal Code against the 

condemner/appellant and urges to accept the reference in 

dismissing the Criminal Appeal/Jail Appeal filed on behalf of 

the condemner/appellant.      

Mr. A.S.M. Abdul Mubin, the learned Advocate 

appearing on behalf of the condemner/appellant submits that the 

evidence of P.W.34 has not been corroborated by any other 

witness and the evidence of P.W.490 appears contradictory 

with that of P.W.34. The evidence of P.W.490 also finds no 

corroboration. Both the P.Ws. deposed of separate sequence. 
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No other witness has been cited to corroborate their evidence. 

So the uncorroborated evidence of P.W.34 and that of P.W.490 

cannot be relied on and on such uncorroborated testimony of 

the P.Ws. the condemner/appellant cannot be held guilty of the 

offence as he was charged for.  

Mr. A.S.M. Abdul Mubin further submits that both the 

P.Ws. 34 and 490 refer the condemner/appellant as Sepoy Shah 

Alam but the condemner/appellant is Lance Naik Shah Alam. 

So the identification of the condemner/appellant by the P.Ws. is 

not proper at all. Besides none of P.Ws. identified the 

condemner/appellant in dock. Since P.W. 490 did not refer the 

condemner/appellant no cross-examination was made on his 

behalf. He also submits that the confessional statement of the 

condemner/appellant is not a confession at all. It is merely an 

exculpatory statement of the condemner/appellant. In support of 

the alleged confession of his implication in conspiracy there is 

no other evidence corroborating such statement. More so, 

admittedly as admitted by P.W. 654, the investigation officer 

the condemner/appellant was taken on remand at three times in 

obtaining his confessional statement and that colours 
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reasonably of inducement. The confession of co-accused also 

finds no corroboration by any other witness. There is no 

evidence that the condemner/appellant became a member of 

unlawful assembly at any time during the course of occurrence 

for furtherance of causing any death that occurred in Peelkhana 

on the date of occurrence and in view of the above facts, 

circumstances and evidence on record, the condemner/appellant 

can’t be held guilty of the offences as he was charged for and 

the reference against him be rejected and the Criminal 

Appeal/Jail Appeal be allowed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote and thereby expressing joy, 

making firing and directing others to go to armoury that has 

been broke down and to take arms therefrom. All provides 
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strong inference to his complicity to the conspiracy. In most of 

the cases proof of conspiracy is largely inferential. The offence 

of conspiracy essentially requires some kind of manifestation of 

agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication and 

carrying arms. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘Be¤j¡¢eL ®hm¡ 12.00 O¢VL¡l ¢c−L j¤−M¡nd¡l£ ¢LR¤ °p¢eL AÙ» pq B−p Hhw 

j¡C−L AÙ» ¢e−a h−mz j¤−M¡nd¡l£l¡ Bj¡−cl AÙ» ¢e−a h−mz Aafl B¢j ®p¾V¡m 

AÙ»N¡−l k¡Cz ®pM¡−e AÙ» e¡ ®f−u Ae¤j¡e 20 NS c§−l 1¢V He,Hj,¢S 2¢V M¡¢m 

jÉ¡N¡¢Se J 1¢V …¢ml h¡−„ 700 l¡Eä …¢m f¢laÉš² AhÙÛ¡u ®f−u ¢eS ®qg¡S−a 

®eCz’ 

This has also inference from the confession of Signalman 

Md. Abul Bashar (C.S. 36)- ‘B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ 

i¡h£ Bj¡L 3 q¡S¡l V¡L¡ J HL¢V Q¡¢h ®cuz ®p Bj¡L Q¡¢hV¡ ¢cu HL¢V l¦j M¤m 

¢ca hmz B¢j l¦j M¤m ®kM¡e jDe ®L ®c¢Mz jDe Bj¡L V¡e ¢cu h¡p¡uz l¦jl 

¢ial 20/22 Se ®m¡L c¡ys¡e¡ ¢Rmz  

B¢j ®pM¡e 13 hÉ¡V¢mu¡el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj (36 l¡Cgm hÉ¡V¢mu¡e) J ¢pf¡q£ 
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jDe R¡s¡J BlJ 15/16 Se L cMa f¡Cz ®kM¡e BN¡¢j 25/02/09 Cw a¡¢lM 

clh¡l ¢Li¡h A¢gp¡lcl ¢S¢Çj Ll¡ qh acjjÑ f¢lLÒfe¡ q¢µRmz’  

It finds corroboration by the evidence of P.W. 34 who 

deposed-  

“Avwg `ievi nj ‡_‡K †ewi‡q Avwm I wmMbvj †mKU‡i  †gBb †M‡U 

Avwm I Mvox I Pick-up ‡`wL| Avwg Wvbw`‡K ZvwK‡q  200/250 wewWAvi 

m`m¨ †`wL| Zviv A ¿̄ †ei Ki‡Q I Dj−vk Ki‡Q| Zv‡`i g‡a¨ 13 e¨vUvwjqb 

kvn Avjg‡K wPb‡Z cvwi 13 e¨vUvwjq‡b Avwm| Avwg Uq‡j‡U Xy‡K hvB| c‡i 

jvB‡bi eviv›`vq G‡m †`wL GKRb ˆmwbK gy‡L jvj Kvco evav| c‡i wb‡P †b‡g 

gmwR‡`i mvg‡b Avwm| †mLv‡b 49826 wmcvnx kvn Avjg‡K A ¿̄ mn †`wL ¸wj 

Ki‡Z ®c¢Mz” 

P.W. 490 deposed-  

“c‡i 49826 wmcvnx kvn Avjg‡K †`wL †m e‡j A ¿̄vMvi †f‡½ w`‡qwQ 

A ¿̄ wb‡Z †Kv‡Z hv b‡Pr Amyweav n‡e|” 

Both the P.Ws. 34 and 490 saw the appellant with arms, 

in unlawful assembly and to participate actively to the 

occurrence.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 
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killings of 74 persons including 57 army officers and other 

atrocities.  

Both the P.Ws. 34 and 490 are eye witnesses. They saw 

him with arms and participating to the occurrence. P.W. 34 

identified him with his Battalion and Regiment No. and P.W. 

490 with his Regiment No. It appears that they referred his 

Regiment No. correctly.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant. In the midst of the 

horrible situation every one tried to follow what was happening 

in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 C.S. Accused No.16 Havilder/37306 Md. Abu Taher. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.12 Major Md. Shah Alam, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.22 Major Abdullah Al Mamun, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.29 Havilder/42699 Md. Habibur Rahman, 

 P.W.357 Md. Shahadat Hossain, Magistrate and 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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condemner/Appellant along with confessional statement of co-

accused – Sepoy Md. Emran Chowdhury (C.S.A-34).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.12 deposed that at the time of occurrence he was the 

Commandant of 24 Rifle Battalion and on the occasion of BDR 

week he was in the charge of performing cultural function of 24 

Rifle Battalion and as such on the date of occurrence he 

appeared at Golf ground at about 7.30. Lt. Col. Lutfor Rahman 

(deceased) came to visit the arrangement and he was asked not 

to attend Darber but to supervise the arrangement. At about 

8.45 A.M. he went to his office for taking breakfast. After 

breakfast while he was taking tea he heard sound of firing and 

outcry from the Northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter he 

went to a signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through window he observed the 

situation. Since Sepoys were firing he went to signal room. At 
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signal room, Naik Singal Enamul handed over a mobile set to 

him for talking with Maj. Maksum. He asked Maj. Maksum 

whether there was firing in Darbar. After receiving positive 

hearing he told Maksum that he is not getting commandant and 

thereafter he handed over mobile set to Enamul. Later on Naik 

Kamal asked him to take shelter under the table. He remained 

there for a while. The fire was increasing. At that situation Naik 

Kamal asked him to take shelter in the store room and he 

remained in the store room. After sometime in order to observe 

the situation he stood by the side of the door of store room and 

through gap of the door he came to see that the 

condemner/appellant and others surrounding commandant Lt. 

Col. Lutfor with arms and taking him towards residence of D.G. 

and assaulted him. At about 14.00 hours he came to hear killing 

33 Army Officers from the talking of the BDR personnel.  

In cross-examination on behalf of the 

condemner/appellant, he stated that the condemner/appellant 

served with him for about 27/28 days Lt. Col. Lutfor Rahman 

was the commanding officer and he was 2-i-c. He denied the 

suggestion that there was no door and window in the store 
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room. He denied the suggestion that since the 

condemner/appellant did not carry his order he deposed against 

him falsely and that he did not see to assault commanding 

officer by the condemner/appellant.  

P.W.14 deposed that on the date of occurrence at about 

6.15 A.M. he came on duty at Signal workshop of 24 Rifle 

Battalion. At 9.30 A.M. he came to hear firing sound. 

Afterwards he came to Signal sector and there he saw Deputy 

Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of the commandant was switched off. Then 

operator talked with Maj. Maksudul Hakim on mobile. Maj. 

Shah Alam sought help from them having afraid of his life. 

Thereafter they hid him in the store room. Afterwards he came 

on varanda. Therefrom he came to see Commandant Lutfor 

Rahman to come up in his office on 2nd floor. At that time he 

came to see the condemner/appellant along with others to come 

to the office of 24 Battalion with arms and they took down 

Commandant Lutfor Rahman forcibly towards D.G. Office in 

insulting manner.  
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In cross-examination on behalf of condemner/appellant, 

he stated that he himself and Maj. Shah Alam (P.W.12) all 

belonged to 24 Rifle Battalion. He was at Signal workshop as 

radio mechanic. Signal sector and Signal workshop were 

situated in the same building and Signal sector was under the 

charge of Naik Ataur, Signal Man Uzzal and Signal Man Noor 

Nobi. He further stated that Signal sector, Signal workshop and 

office of 24 Rifle Battalion all were in the same building. 

Workshop and Signal sector was on the ground floor, Battalion 

office on 2nd floor. The armed person did not tell him anything 

or caused him any injury. He denied the suggestion that he did 

not see the occurrence of taking away Lutfor Rahman and that 

he deposed falsely.  

P.W.22 deposed that on the occasion of BDR week 2009, 

he was also entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing through window from his 

residence on 2nd floor. He came to see 22/25 BDR personnel 

being armed shouting in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 
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instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel made a revolt and killed some persons. 

Soon after he came back to his residence. Later on, he came 

again to the office through back side. At that time he came to 

see 7/8 BDR personnel to took away Commandant Lt. Col. 

Lutfor of 24 Battalion. Among them he identified the 

condemner/appellant and others. Afterwards he came to sector 

office crossing wall.  

In cross-examination on behalf of the condemner 

/appellant, he stated that he submitted written prayer for leave. 

He denied the suggestion that he deposed before the I.O. that he 

applied for leave orally. His residence was east of Dhaka 

Sector, 25/30 yards away from the office of 24 Battalion. The 

condemner/appellant did not work with him in 15 Battalion. At 

about 9.25/9.30 A.M. he went from Dhaka Sector Office. He 

did not go to 24 Battalion. The difference between 24 Battalion 

and Dhaka Sector Office was about 35/40 yards. He came back 

after 4/5 minutes. He came back to his residence and thereafter 

he left residence again after 45/50 minutes. He left residence at 
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second time to go out of Peelkhana. At that time his family 

members were not with him. He denied the suggestion that he 

could not identify the condemner/appellant. He denied the 

suggestion that he was aware of the revolt and thus obtained 

leave. 

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana to the east side of old D.G Bhaban. At 

about 9.30 A.M. he heard firing from the west side of his 

residence. He contacted with Signal room and was informed 

that some BDR personnel created disorder in Darber. Then he 

talked with Maj. Gofran Mollik over mobile. Gofran Mollik 

asked him to remain silent in the residence. At about 10 A.M. 

he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

batman, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their orders. They took 

him out of the residence along with his family members. On his 

way he came to see to take away Lt. Col. Lutfor Rahman and 
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assaulting by the rebellions under the leadership of Gofran 

Mollik being armed. Among them he identified the 

condemner/appellant along with others. Later on he came to 

know that the rebellions killed Lt. Col. Lutfor Rahman.  

In cross-examination on behalf of condemner/appellant, 

he stated that he worked in BDR from 2006 to September 2008 

and returned to army for going U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

4/5 rebellions took him away at the point of arms. He had no 

talk with Lt.  Col. Lutfor Rahman. He did not see the killing of 

Lt. Col. Lurfor Rahman but he saw them who were taking him 

away. He denied the suggestion that at the time of occurrence 

he could not identify the condemner/appellant.  

P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion and also attended golf ground to 

prepare stage for cultural function under the leadership of Maj. 

Shah Alam (P.W.12). At about 9.30 he came to hear firing 

sound from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards Battalion and 
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thereafter he came to Line and came to see the 

condemner/appellant along with others to make firing adjacent 

to Line and also came to see to make a direction to take arms 

and to participate in the rebellion by the condemner/appellant 

and others.  

In cross-examination on behalf of condemner/appellant, 

he stated that he did not tell the name of the father of the 

condemner/appellant and that he denied falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he visited 24 Battalion more than once. He recorded the 

statement of P.W. 12 on 07.04.2009. He did not find him before 

that. He can’t say whether P.W. 12 hailed from 24 Battalion 

and the appellant was under him. He denied the suggestion that 

he created the statement of P.W. 12 falsely and that he 

implicated the condemner/appellant falsely. 

The confessional statement of the condemner/appellant 

runs as follows- 

“MZ 25/02/09 Bs Zvs Avwg c~‡e©i w`‡bi Av‡`k †gvZv‡eK my‡e`vi 
†gRi †Mvdivb gwj−‡Ki wb‡ ©̀‡k Abygvb †fvi 06.30 wgt mgq GKwU 
wcK Avc mv‡_ gvwj ûweqvi Avjx‡K wb‡q mvevM dyj Avb‡Z hvq| dzj 
wb‡q Abygvb mKvj 8.00 NwUKvi w`‡K wcjLvbvq Avgvi 24 e¨v‡Uwjq‡b 
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wdwi| e¨v‡Uwjq‡bi †KvqvUvi gv÷vi †óv‡i Rgv ivwL| AZtci Avwg 
jvB‡b wM‡q †cvlvK c‡i `iev‡i Dcw ’̄Z nq| ZLb mgq Abygvb 
8.30/8.35 wgt n‡e| Abygvb 9.00/9.05 wgt wW wR mv‡ne `iev‡i 
Dcw ’̄Z nq| Avgv‡`i agx©q wk¶K gvIjvbv wmwÏKzi ingvb †Kvi-Avb 
†Z‡jvqvZ K‡ib| †k‡l wW wm mv‡ne `ievi ïi“ K‡i| cÖ_‡g nvwej`vi 
nvbœvb I Aci GKRb hvnviv BSF Gi ¸wj‡Z gviv †M‡Qb Zv‡`i Rb¨ 
†kvK cÖKvk K‡ib| Avgvi c¨v‡iW I †Ljvayjv m¤ú‡K© cÖmsmv K‡ib Ges 
gvbbxq cÖavb gš¿x Avgv‡`i cÖmsmv K‡i‡Qb g‡g© Rvbvb| Gici Abygvb 
9.20 wgt mgq WvjfvZ Kg©m~Pxi UvKv e›U‡bi K_v e‡jb| wKQy UvKv 
miKvi cv‡e Avgiv gvj wewµ K‡i w`‡q w`e| Wvj fv‡Zi wej mKj 
ˆmwbK‡K †`Iqv n‡q‡Q| evKx UvKv BDR- Gi Kj¨v‡b LiP n‡e| Ggb 
mgq Abygvb 9.25/9.28 wgt w`‡K `ievi n‡ji `w¶Y w`K nB‡Z gyL 
euvav BDR- Gi †cvlvK civ GKRb ivB‡dj wbqv evwni n‡Z wfZ‡i 
cÖ‡ek K‡i Ges D G mv‡n‡ei †ó‡Ri w`‡K hvq Ges †ó‡Ri Dc‡i 
I‡V| ZLb `iev‡ii †jvKRb `vovBqv hvq Ges evwn‡i ỳB ivDÛ ¸wji 
kã ïb‡Z cvB| ZLb Avgiv mevB nB PB/nB û‡j−vo K‡i 
`iRv/Rvbvjvi KuvP †f‡½u evB‡i P‡j hvq| ZLb cÖPÛ ¸wji kã 
`iev‡ii wfZ‡i Ges evB‡i ïb‡Z cvB| Avwg †ei n‡q d¨vwgwj 
†KvqvUv‡ii mvg‡b w`qv jvB‡b hvB| 1 N›Uv mgq †ió wbB| Avgvi ey‡K 
e¨_v jv‡M| Gic‡i ev_i“‡g hvq| nvZ gyL ay‡q Abygvb 11.30-11.40 
wgt mg‡q 24 e¨vUvwjqb Awd‡m hvq| †mLv‡b bv‡qK my‡e`vi mnKvix 
Avey e°i wmwÏK, bv‡qK mnKvix jwZd, j¨v›m bv‡qK mnvKvix nvi“b 
mn ‡iKW© Awd‡mi mvg‡b _vwK| Ggb mgq gyL euvav BDR G‡m e‡j †h 
mevB A ¿̄ †b| bB‡j ¸wj Ki‡ev| Abygvb 12.00 Uvi w`‡K 24 
e¨v‡Uwjqb †Kv‡Z hvq Ges dvqvwis wcb Qvov A ¿̄ wbB| Avgvi m‡½u ‡Kvb 
¸wj wQj bv| Avwg jvBb I g¨v‡Pi Av‡k cv‡k Avg evMv‡b Ae ’̄vb Kwi| 
ỳcy‡ii Lvevi g¨v‡P LvB| Ges GKB GjvKvq Ae ’̄vb Kwi| ZLb Avwg 

A ¿̄ wb‡q jvBb GjvKvq nvwej`vi mvnve DÏxb, RgviZ, nvwdR, j¨v›m 
bv‡qK nvwdR, gwdR, wmcvnx †Rvg‡mi Kvgi“j, AvdRvj †K wWDwU 
Ki‡Z †`wL| Gici 26/2/09 Zvs gvbbxq cÖavb gš¿xi fvl‡bi ci 
mvaviY ¶gvi K_v ï‡b A ¿̄ Rgv w`B| Abygvb weKvj 3.00 NwUKvi c‡i 
†WBix d«v‡g©i wbKU w`qv wcjLvbvi evB‡i P‡j hvq| Avgvi †QvU 
k¨vwjKvi evmvq mvbvi cvo P‡j hvq| AZtci †hvM`v‡bi K_v ï‡b 
01/3/09 Zvs 4 bs †MB‡U Avwm Ges 03/3/09 Zvs wcjLvbvi wfZ‡i 
cÖ‡ek Kwi| ‡mLvb n‡Z 24/3/09 Zvs ‡MÖdZvi K‡i|” 
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The confessional statement of co-accused Sepoy Md. 

Emran Chowdhury (C.S. 34) runs as under- 

“............ Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j jyrdi 

ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b 

_vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i 

†cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi 

w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K 

Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| m¨vi‡K wb‡q 

Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q we.wW.Avi 

m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ wKQz¶b wgwUs 

K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo Lvbv 

LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv 

LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi 

w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q 

UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i 

hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 

ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m 

wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I 

†j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi 

Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 ivB‡dj 

e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs 

ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv 

n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj n‡j †Zvgvi wmI 

mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U Zv Rvbv‡ev| 

ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K 
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†Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv 

Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b wM‡q 

NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m hvB| 

Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii 

evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf K‡i| 

m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwm| m¨vi Awd‡m wKQz¶b 

KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji w`‡K iIbv 

nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K bvwg‡q w`‡q 

Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I †mLv‡b _vwK| 

Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K `ievi n‡ji w`K 

†_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji w`K †_‡K †jvKRb 

†`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j dvqvi n‡q‡Q| Avwg 

Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, †_‡K m¨vi‡K †dvb 

K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM Ki‡Z cvwi bvB| 

WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K wKQz bv e‡j P‡j 

hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg †`Š‡o †K› ª̀xq 

gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 ivB‡dj 

e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj e¨v‡Uwjqvb, m`i 

†Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj e¨v‡Uwjqvb, we †Kv¤úvbx), 

nvwej`vi eªR †Mvcvj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx dinv` gyKzj 

(24 ivB‡dj e¨v‡Uwjqvb), wmcvnx wiqvR nvwee (24 ivB‡dj 

e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj e¨v‡Uwjqvb), nvwej`vi †mvnive 

(24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK ev`kv AvjgMxi (24 ivB‡dj 

e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| 

gmwR‡`i MvW© l¦−g Ae ’̄vb Kv‡j wm I m¨vi‡K †dvb Ki‡j m¨vi †dvb 

wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v Rvb‡Z PvB Ges m¨vi‡K `ievi nj 
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†_‡K †ewi‡q Avm‡Z ewj| m¨vi e‡jb †h, wZwb `ievi nj †_‡K  

®hl¦−a cvi‡Qb bv| wKQz ¶b ci m¨vi‡K †dvb Ki‡j m¨v‡ii †dvb eÜ 

cvB| Gi wKQz¶b ci gy‡L jvj Kvco evav K‡qKRb A ¿̄avix ˆmwbK 

(Zv‡`i g‡a¨ †m›Uªvj Aviwci GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  bvg Rvwb 

bv) gmwR‡`i MvW©iæ‡g G‡m Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b †Kb? 

Zviv Avgv‡`i mevB‡K ‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ 

wb‡Z e‡j| gmwR‡`i MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| 

wW G wW nvwee Zvi 13 ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 

24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj 

†h, †m `ievi n‡ji wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| 

Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg 

GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| 

BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m 

†h‡Z e‡j| Avwg Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi 

nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ 

wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi 

ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi 

†gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj 

e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI 

†K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û 

Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q 

†i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj 

e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi 

wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk 

w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj 
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Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK Avgv‡K †mLvb 

†_‡K P‡j †h‡Z e‡j| .......” 

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant 

had his participation in conspiracy as it is evident from his own 

confession as well as the confession of co-accused Sepoy 

Emran Chaudhry wherefrom it transpires that he attended with 

other conspirators namely Subedar Major Gofran Mollik, Azim 

Patowary, Lance Naik Karim on 24.02.2009 at 10 P.M. in the 

office of Subedar Major S.M. Gofran Mallik and took decision 

‘ciw`b 25.02.2009 ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e’ and the aforesaid confessional statement of 

co-accused appears as a relevant fact as against each of the 

persons believed to be so conspiring, as well as for the purpose 

of providing the existence of conspiracy so far as the purpose of 

showing that any of such person was a party to it and that there 

is reasonable ground to believe that the condemner/appellant 

and other accused had conspired together. His own confessional 

statement also supports his act of plundering kote following the 
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co-conspirators and to take arms in order to accomplish the 

common intention ‘¢h¢XBl H ®L¡e ®pe¡ A¢gp¡l b¡L−he¡’ and 

ultimately caused death to 74 persons including 57 army 

officers.   

The learned Deputy Attorney General further submits 

that all the P.Ws. 12, 14, 22, 24 and 29 are eye witnesses to the 

occurrence. They saw the condemner/appellant in unlawful 

assembly, to chase and assault Lt. Col. Lutfor Rahman, the 

commandant of 24 Battalion and ultimately killed him to attain 

their common object of killing army officers in BDR. They all 

saw the condemner/appellant with arms as he confessed in his 

confessional statement and thus his confessional statement 

bears evidentiary value having been corroborated by the 

evidence of the P.Ws. Their evidence appears corroborative, 

consistent and worthy of credit.     

  The learned Deputy Attorney General also submits that 

the prosecution succeeded to prove the charges under section 

120B/302/149 of the Penal Code and urges to accept the 

reference dismissing the Cr. Appeal/Jail Appeal filed on behalf 

of the condemner/appellant. 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of condemner/appellant submits that the evidence of 

P.W.12 as of identifying the condemner/appellant through gap 

of the door of the store room is quite impracticable and 

unreliable. Similarly the evidence of P.W.14 cannot be relied on 

as of taking away commandant Lutfor Rahman from Battalion 

Office by the condemner/appellant. Admittedly P.W.22 was on 

leave on the date of occurrence. As such his claim to see the 

occurrence specially taking away Lt. Col. Lutfor, commandant 

of 24 Battalion by way of assaulting appears doubtful and 

unacceptable. He further submits that P.W.24 admittedly was in 

Mission. His presence in Peelkhana on the date of occurrence 

appears as myth and as such his claim of taking him along with 

his family members to quarter guard and to see the 

condemner/appellant to take away Lt. Col. Lutfor Rahman is 

also unreliable in view of the facts when rebellion entered into 

his residence by breaking door and pointed arms towards him. 

The evidence of P.W.29 finds no corroboration by P.Ws. 14 

and 22. He also submits that the confessional statement of the 

condemner/appellant bears no evidentiary value since it was not 
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recorded in compliance with the provisions of law and it was a 

product of torture and moreso, there is no culpability to any 

offence by the confessional statement of the 

condemner/appellant. The confessional statement of co-accused 

Sepoy Md. Emarn Chaudhury (C.S. 34) also bears no 

evidentiary value having no corroboration by any independent 

witness. None of the above P.Ws. identified the appellant 

properly either by his Battalion or regiment No. or in dock 

before Court.  

He further submits that the appellant has been highly 

prejudiced having not been examined properly under section 

342 of the Code of Criminal Procedure. The evidence of P.W. 

29 has not been drawn to the notice of the appellant in 

examining him above manner.  

He also submits that no evidence appears as to the 

allegation of conspiracy against him. P.W. 654 is merely a 

formal witness. His evidence in no way stands against the 

appellant.  

He lastly submits that prosecution could not bring home 

the charge against the condemner/appellant and as such the 
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reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 
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the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote pursuing the army  officers 

notably Lt. Col. Lutfor Rahman taking him away under 

uncourteous manner with the scheme of conspiracy as designed 

and formulated in the leaflet exhibit- 1132- ‘fÐ−u¡S−e B−¾c¡m−el 

j¡dÉ−j L¥L¥−ll eÉ¡u pl¡−h¡z’ All these provide strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 
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The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by the confession of co-
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accused Sepoy Md. Emran  Chawdhury (C.S. 34)- ‘24/2/09 Bs 

ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK c‡o Avwg 24 

ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| 

H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z 

m¨v‡ii evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l 

m¨vi‡K wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo 

Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv LvB| 

LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi w`‡K Mvwo 

wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 

8.00 Uvi w`‡K m¨v‡ii nÄ¡ös£−L wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi 

ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi 

Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi 

†gRi †Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 

ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs 

ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e|’  

The confessional statement of co-accused Sepoy Emran 

Chawdhury (C.S. 34) bears inference to active participation of 

the condemner/appellant in committing murder to army officers 
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- ‘BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z 

e‡j| Avwg Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, 

j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K 

Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ 

Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm 

K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 

ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI 

†K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 

8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv 

wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b 

wb‡q hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I 

mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK Avgv‡K 

†mLvb †_‡K P‡j †h‡Z e‡j|’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  
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P.Ws. 12, 14, 22, 24 all provides direct evidence to the 

complicity of the condemner/appellant in committing murder 

Lt. Col. Lutfor Rahman.  

P.W. 12 deposed-   

‘†ek wKQz mg‡qi ci Avwg cwiw ’̄wZ ch©‡e¶‡bi Rb¨ Store i“g Gi 

`iRvi cv‡k `vovB Ges `iRv dvK w`‡q †`wL AwabvqK †jt K‡Y©j jyrdi‡K 

wmcvnx Ggivb †PŠt nvwej`vi Zv‡ni wmcvnx AvwRg cv‡Uvqvix, j¨vÝ bv‡qK Kwig 

wmcvnx AvivdvZ Ges my‡e`vi †gRi †Mvdivb gwj−K mn Av‡iv K‡qKRb mk ¿̄ 

Ae ’̄vq AwabvqK‡K wN‡i †d‡j‡Q Ges Zv‡K gviwcU Ki‡Z Ki‡Z †U‡b wnP‡i 

DG Gi evs‡jvi w`‡K wb‡q hvB‡Z‡Q|’  

P.W. 14 depsoed-  

‘wKQz¶b ci †`wL AwabvqK jyrdi ingvb ª̀“Z †n‡U G‡m †`vZjvq Zvi 

Awd‡m Ae ’̄vb †bb| ZLb †`wL †mvnive gwj−K m‡½ nvwej`vi Zv‡ni j¨vÝ 

bv‡qK Kwig wmcvnx Ggivb, wmcvnx AvwRg cv‡Uvqvix wmcvnx AvivdvZ û‡mb Ges 

wmcvnx wgRvbyi ingvb mn AviI A‡b‡K mk ¿̄ Ae ’̄vq 24 e¨vUvwjq‡bi Awdm 

GjvKvq Av‡m| c‡i AwabvqK j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi 

mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j hvq|’  

P.W. 22 deposed-  

‘ZLb †`wL 24 e¨vUvwjq‡bi AwabvqK †jt K‡Y©j jyrdi‡K 7/8 Rb 

we‡ ª̀vnx †U‡b wnP‡o 24 e¨vUvwjqb †_‡K wb‡q hvB‡ZwQj| Zviv K‡Y©j jyrdi‡K 
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gviwcU K‡i| G‡`i K‡qKRb‡K wPwb| Zviv n‡jb my‡e`vi †gRi †Mvdivb 

gwj−K, nvwej`vi Zv‡ni, j¨vt bv‡qK Avt Kwig, wmcvnx Bgivb, wmcvnx 

AvivdvZ Ges wmcvnx AvwRg cv‡Uvqvix|’  

P.W. 24 deposed-  

‘Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 

e¨vUvwjq‡bi AwabvqK jyrdi ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i 

g‡a¨ †Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx 

Bgivb, wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwi| †Mvdivb gwj−K‡K 

A ¿̄nv‡Z †bZ…Z¡ w`‡Z †`wL|’ P.W. 24 also saw him with arms and to 

make direction to participate in the rebellions.  

P.W. 12 reiterated in his cross-examination that the 

condemner/appellant Habilder Taher served under him and at 

that time Lt. Col. Lutfor Rahman was C.O. and he was 2 IC. 

P.W. 22 deposed that the condemner/appellant was his runner 

in 44 Battalion.  

All the P.Ws. referred above saw the appellant with arms, 

in unlawful assembly and to participate actively to the 

occurrence.   

No question arises to the credibility of their evidence and 

identification of the condemner/appellant. In the midst of the 
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horrible situation every one tried to follow what was happening 

in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

   C.S. Accused No.17 Sepoy/60658 Md. Azim Patwari. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.12 Major Md. Shah Alam, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.22 Major Abdullah Al Mamun, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.29 Havilder/42699 Md. Habibur Rahman 

 P.W. 116 Lance Naik Abdur Rahman 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of co-

accused Sepoy Md. Emran Chowdhury (C.S.A. 34). 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.401 Lance Naik Md. Manik Meah.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.12 deposed that at the time of occurrence he was the 

Commander of 24 Rifle Battalion and on the occasion of the 

BDR week he was in the charge of performing cultural function 

of 24 Rifle Battalion and as such on the date of occurrence he 



 

 

938 

appeared at Golf ground at about 7.30 A.M. Lt. Col. Lutfor 

Rahman (deceased) came to visit the arrangement and he was 

asked not to attend Darber but to supervise the arrangement. At 

about 8.45 A.M. he went to his office for taking breakfast. After 

breakfast, at the time of taking tea he heard firing sound and 

outcry from the Northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter, he 

went to signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through the window he observed the 

situation. Since Sepoys were firing he went to signal room. At 

signal room, Naik Singal Enamul handed over a mobile set to 

him for talking with Maj. Maksum. He asked Maj. Maksum 

whether there happened any firing in Darbar. After receiving 

positive reply he told Maksum that he could not contact 

commandant and thereafter he handed over mobile set to 

Enamul. Later on, Naik Kamal asked him to take shelter under 

the table. He remained there for a while. Firing was increasing. 

At that situation Naik Kamal advised him to take shelter in the 

store room and he remained in the store room. After some time 

in order to observe the situation he stood by the side of the door 
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of store room and through the gap of the door he came to see 

the commandant Lt. Col. Lutfor Rahman being surrounded by 

the condemner/appellant Azim Patowary and Sepoy Emran 

Chaudhary, Habilder Taher, Lance Naik Karim, Sepoy Arafat, 

Subader Maj. Gafran Mallik and others with arms and to take 

him away towards residence of D.G. by way of assaulting him. 

At about 14.00 hours he came to hear killing 33 Army Officers 

from the talking of the BDR personnel.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was the driver of the commandant. He denied the suggestion 

that the commandant had enmity with him and as such he 

deposed falsely against him.  

P.W.14 deposed that on the date of occurrence at about 

6.15 he came on duty at Signal workshop of 24 Rifle Battalion. 

At 9.30 A.M. he came to hear firing sound. Afterwards he came 

to Signal sector and there he saw Deputy Commander Maj. 

Shah Alam who asked him to connect commanding officer with 

mobile. Signalman Uzzal informed that the mobile of 

commandant is found switch off. Then operator talked with 
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Maj. Maksumul Hakim on mobile. Maj. Shah Alam sought help 

from them having afraid of his life. Thereafter they hid him in 

the store room. Afterwards he came out on varanda. Therefrom 

he came to see Commandant Lutfor Rahman to come up in his 

office on 2nd floor. At that time he came to see the 

condemner/appellant Sepoy Azim Patowary along with- 

Habilder Taher, Lance Naik Karim, Sepoy Emran, Sepoy 

Arafat Hossain, Sepoy Mijanur and others to come to the office 

of 24 Battalion with arms and they took down Commandant 

Lutfor Rahman forcibly towards D.G. Office in insulting 

manner.  

In cross-examination on behalf of condemner/appellant, 

he stated he was at signal workshop as radio mechanic and 

single sector were situated in the same building and signal 

sector was the charge of Naik Ataur, Signalman Uzzal and 

Signalman Noor Nobi. He further stated that Signal sector, 

Signal workshop and office of 24 Rifle Battalion all were in 

same building. Workshop and Signal sector was on the ground 

floor, Battalion office on 2nd floor. The armed person did not 

tell him anything or caused him any injury. He denied the 
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suggestion that he did not see Lutfor Rahman to take away and 

that he deposed falsely.  

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

being armed shouting in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

the office through back side of the office. At that time he came 

to see 7/8 BDR personnel to take away the Commandant Lt. 

Col. Lutfor Rahman of 24 Battalion in way of assaulting him. 

Among them he identified the condemner/appellant Sepoy 

Azim Patowary, Subedar Maj. Gofran Mallik, Habilder Taher, 

Lance Naik A. Karim, Sepoy Emran and Sepoy Arafat. 

Afterwards he came to sector office crossing over the wall.  
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In cross-examination on behalf of the 

condemner/appellant, he stated that he submitted written prayer 

for leave. He denied the suggestion that he deposed before the 

I.O. that he applied for leave orally. His residence was east of 

Dhaka Sector, 25/30 yards away from the office of 24 

Battalion. The condemner/appellant did not work with him in 

15 Battalion. At about 9.25/9.30 A.M. he went to Dhaka Sector 

Office. He did not go to 24 Battalion. The distance between 24 

Battalion and Dhaka Sector Office was about 35/40 yards. After 

4/5 minutes he came back to his residence and thereafter he left 

residence again after 45/50 minutes. He left residence at second 

time to go out of Peelkhana. At that time his family members 

were not with him. He denied the suggestion that he could not 

identify the condemner/appellant. He denied the suggestion that 

he was aware of the revolt and thus obtained leave. 

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 
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Then he talked with Maj. Gofran Mollik over mobile. Gofran 

Mollik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their orders. The 

rebellions took him out of the residence along with his family 

members. On his way, he came to see to take away Lt. Col. 

Lutfor Rahman by the rebellions being armed under the 

leadership of Gofran Mallik in the manner of assaulting him. 

Among them he identified the condemner/appellant Sepoy 

Azim along with Gofran Molik, Habilder Tabher, A. Karim, 

Sepoy Emran, Sepoy Mijan and Sepoy Arafat. Gofran Molik 

was with arms in leading part. Later on, he came to know that 

the rebellions killed Lt. Col. Lutfor Rahman.  

In cross-examination on behalf of condemner/appellant, 

he stated that he worked in BDR from 2006 to September 2008 

and returned to army for going U.N. Mission. He went to Sudan 
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on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

He was taken out with his family members. 4/5 rebellions took 

him away at the point of arms. He had no talk with Lt. Col. 

Lutfor Rahman. He did not see the killing of Lt. Col. Lurfor 

Rahman but he saw them who were taking him away. He 

denied the suggestion that at the time of occurrence he could 

not identify the condemner/appellant.  

P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion and also attended golf ground to 

prepare stage for cultural function under the leadership of Maj. 

Shah Alam (P.W.12). At about 9.30 he came to hear firing from 

the side of Darber. At the request of Subeder Shahadat for safe 

shelter he moved towards Battalion and thereafter he came to 

Line and therefrom he came to see the condemner/appellant 

Sepoy Azim Patowary along with J.C.O Subader Maj. Gofran 

Molik, Habilder Jamarat Ali, Habilder Abu Taher, Habilder 

Sahabuddin, Sepoy Emran Chaudhury, Sepoy Faruq Ahmed, 

Sepoy Abdur Rahim, Sepoy Najir Hossain, Sepoy Jahangir, 

Lance Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance 
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Naik Badsha Mia, Sepoy A. Based and others to make firing 

and abusing with excited mood adjacent to Line and also came 

to hear to make a direction by the condemner/appellant Sepoy 

Azim, Subader Maj. Gofran, Habilder Fajlul Huq, Habilder 

Sahabuddin, Habilder Jumrat Ali, Habilder Taher, Sepoy 

Emran to take arms and to participate in the rebellion..  

In cross-examination on behalf of condemner/appellant, 

he stated that the condemner/appellant was a driver. He denied 

the suggestion that condemner /appellant was near to the 

vehicle and he was not present in the Line. 

P.W. 116 is Lance Naik (54591) Abdur Rahman of 24 

Rifle Battalion. He deposed that on 25.02.2009 he was on duty at 

Golf ground. At about 9.30 he heard firing at gate No.5 and 

came to see people running to and fro. On the way to his 

residence when he reached near to quarter guard and came back 

to Line of 24 Battalion he came to see condemner/appellant 

60658 Md. Azim Patwari along with J.C.O. 3528 Subeder Maj. 

Gofran Mollik, J.C.O. 4275, Subader SK. Ashraf Ali, 37323 

Habilder Jamrat Ali, 34575 Habilder Sahabuddin, 65702 Sepoy 

Emran, 76263 Sepoy Arafat, 73583 Sepoy Mijanur, 77805 
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Sepoy Mahboob, 59938 Sepoy Nannu, 73345 Sepoy Zillur, 

68079 Sepoy Sahinoor, 69082 Sepoy Osim Chakma, 50623 

Lance Naik Ekramul Huq and others to make discussion with 

fighting mood. Thereafter he took shelter in J.C.O. Quarter.  

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he deposed falsely and he himself 

was a rebellion.  

P.W.401 deposed that on the date of occurrence he 

attended Darber. After starting Darber two armed Sepoys 

entered into Darber. All began to run out. He also left Darber. 

On his way to Line he came to see the condemner/appellant Md. 

Azim Patwari to take aside the vehicle of his commandant.  

In cross-examination on behalf of condemner/appellant, 

he admitted that Azim Patwary was a driver of the commanding 

officer. He denied the suggestion that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the condemner/appellant on 24.03.2009 and took 

him on remand for 15 days. He denied the suggestion that he 

obtained the confession of the condemner/appellant under 
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coercion. P.W. 12 did not refer the badge No. and father’s name 

of the appellant in his 161 statement. P.W. 22 deposed in his 161 

statement that he prayed for leave orally on 25.02.2009 to his 

Commanding Officer and it was approved. P.W. 22 also did not 

refer the badge No. and father’s name of the appellant in 161 

statement. No TIP was held for the condemner/appellant.  P.W. 

29 deposed before him that he somehow went to Line and hid 

himself there. P.W. 116 deposed before him that at the 

instruction of Subedar Shahdat he went to the Line of 24 

Battalion. He further deposed that Subedar instructed the Sepoys 

to go to their respective family. He denied the suggestion that he 

implicated the condemner/appellant falsely. 

The confessional statement of co-accused Sepoy Md. 

Emran Chowdhury(C.S.34) runs as under-  

‘Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j jyrdi ingv‡bi ewW 

MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b _vKZvg| 24/2/09 

Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK c‡o Avwg 

24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii 

Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs 

†KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi 

†mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi 
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wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo Lvbv LvIqvi Rb¨ hvq| 

Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv LvB| LvIqv †k‡l 

Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| 

ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i hvB| †mLvb 

†_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj 

e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G 

nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I †j: K‡Y©j 

jyrdi ingvb m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi Zv‡ni (24 

ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 ivB‡dj e¨v‡Uwjqvb) 

nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs ZvwiL `ievi 

n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb 

Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj n‡j †Zvgvi wmI mv‡ne Awd‡m 

P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U Zv Rvbv‡ev| ZLb Avwg Awd‡m 

hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K †Mvdivb gwjøK gv‡S 

gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv Av`v‡qi Rb¨ 

Awdmvi‡`i wRw¤§ Kiv n‡e| ....................Gici Avwg 24 ivB‡d‡j 

e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 

441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb 

gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges 

†mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, 

wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z 

†`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ 

Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi 

Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, 

Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv 
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Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 

ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv 

A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi 

ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI 

m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei 

†PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused. 

Sepoy Emran Chawdhury wherefrom it transpires that he 

attended with other conspirators namely Subedar Major Gofran 

Mollik, Azim Patowary, Lence Naik Karim on 24.02.2009 at 10 

P.M. in the office of Subedar Major S.M. Gofran Mallik and 

took decision ‘ciw`b 25.02.2009 ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ 

Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e’ and the aforesaid confessional 

statement of co-accused appears as a relevant fact as against 

each of the persons believed to be so conspiring, as well as for 

the purpose of providing the existence of conspiracy as fur as 

the purpose of showing that any of such person was a party to it 
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and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together.  

The learned Deputy Attorney General further submits 

that all the P.Ws. 12, 14, 22, 24, 29, 116, 401 are the eye 

witnesses to the occurrence. P.W. 12 took shelter in the store-

room and he observed therefrom surrounding Lt. Col. Lutfor  

Rahman (deceased), the commandant of 24 Rilfe Battalion by 

the condemner/appellant and others being armed and taking him 

away in assaulting manner towards D.G’s. residence. P.W. 22 

observed from his residence in Peelkhana taking away Lt. Col. 

Lutfor Rahman, the commandant of 24 Rilfe Battalion and 

assaulted him by the armed rebellions among whom he could 

identify the condemner/appellant. P.W. 22 on his way to 

quarter-guard while taken away from his residence he saw the 

rebellions to take away Lt. Col. Lutfor Rahman, the 

commandant of 24 Rifle Battalion in assaulting manner and 

among them he identified the condemner/appellant. P.W. 29 

saw the condemner/appellant with arms and to direct others to 

take up arms and to participate in the rebellion. P.W. 116 also 

saw the condemner/appellant with arms and agitated mood. 
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They all saw the condemner/appellant with arms, in unlawful 

assembly and to participate actively to the occurrence.  All the 

above witnesses were cross-examined on behalf of the 

condemner/appellant but their evidence could not be assailed or 

embellished in any manner. Their evidence appears consistent, 

unimpeachable and worthy of credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case and the confession of co-

accused, in view of section 10 of Evidence Act, prosecution 

having succeeded to prove the charges under Sections 

120B/302/149 of the Penal Code against the 

condemner/appellant, the reference be accepted and the Crl. 

Appeal/Jail Appeal filed on behalf of the condemner/appellant 

be dismissed.    

Mr. Md. Helal Uddin Mollah the learned Advocate 

appearing on behalf of the Appellant submits that the evidence 

adduced by the prosecution in support of the charges against the 

appellant is highly doubtful, unreliable, unacceptable and can’t 
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be based for his conviction and that the trial court sentenced 

him merely on surmise and conjecture. 

Mr. Md. Helal Uddin Mollah further submits that no 

ocular evidence appears against the appellant as to his 

culpability either in making conspiracy or causing any 

casualties or disappearing of the evidence and as such the 

charges brought against him find no basis and the sentence 

awarded to him can’t be appreciated. 

He also submits that admittedly P.W. 1 is not the eye 

witness to the occurrence and as such he did not refer his name 

in the F.I.R. Admittedly P.W. 12 took shelter in the store room 

under close door and in view of the above circumstances of his 

position his claim of seeing the appellant with others as many 

as more than 6 persons is absolutely impracticable and can’t be 

relied upon. His evidence appears untenable, unreliable and 

unacceptable. P.W. 14 also claims to take shelter in the store of 

signal sector and further claims to see from veranda of signal 

sector taking away Lutfor Rahman towards D.G.’s Banglow in 

way of assaulting manner from the office of 24 Battalion can’t 

be relied upon. Although they were observing from the same 



 

 

953 

position but their evidence appears contradictory. P.W. 22 

admitted that he was on leave on the date of occurrence. Thus 

his claim to see the occurrence in the manner of coming out 

from the residence to the office in the midst of such horrific 

situation and again return to residence and afterwards coming 

out from residence and his claim of seeing the appellant with 

others assaulting Lutfor Rahman and to take him away from 

Battalion is no more but a myth and that can’t be relied upon. 

He further admitted in his cross-examination that the 

condemner/appellant did not work with him. So his 

identification of the condemner/appellant appears highly 

doubtful. P.W. 24 admittedly was in his apartment in Peelkhana 

on the date of occurrence and having aware of the situation in 

Peelkhana he kept himself in his apartment under close door. 

He claims that at one time the rebellions entered into his room 

by breaking door and took him out and on his way he came to 

see the condemner/appellant and others to assault Lutfor 

Rahman. As it appears from his evidence he was taken at about 

10.45 A.M. by breaking door by armed rebellions and in view 

of the facts it can’t be believed to led him alive. His evidence 
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appears unreliable. Admittedly he went on U.N. Mission. P.W. 

29 was at golf ground and under the situation being advised of 

safe shelter he came to Line and claims to see the appellant and 

others as many as more than 15 persons is highly improbable 

and thus unacceptable. More so, his evidence does not find any 

corroboration with the evidence of P.Ws 12, 14 and 22 in taking 

away Lutfor Rahman in assaulting manner. The evidence of 

P.W. 116 does not bear any substance. He merely saw the 

appellant and others on discussion with arms and ‘j¡lj¤M£ 

AhØq¡u’. He refers the appellant and others as many as 14 

persons with their regiment number which appears unusual and 

tutored. Similarly, the testimony of P.W. 401 does not bear any 

substance. Taking away of the vehicle of the commandant finds 

no support to the charges brought against him.    

Mr. Md. Helal Uddin Mollah further submits that the 

confession of co-accused finds no corroboration by any 

independent witness and thus in view of Section 30 of the 

Evidence Act it can’t be taken into consideration as evidence 

against the condemner/appellant. 
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Mr. Md. Helal Uddin Mollah lastly submits that none of 

the P.Ws identified the appellant on dock and trial court did not 

take into consideration of the written statement of the appellant 

submitted in examining him under Section 342 of the Code of 

criminal Procedure at which the appellant was highly 

prejudiced causing miscarriage of justice. The reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote. All these provide strong 

inference to his complicity to the conspiracy. In most of the 

cases proof of conspiracy is largely inferential. The offence of 

conspiracy essentially requires some kind of manifestation of 

agreement. The express agreement, however need not be 
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proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication and 

carrying arms. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer. Lt. Col. Lutfor Rahman with the common intention as 

designed and formulated by the conspirators “¢h¢XBl H ®L¡e B¢jÑ 
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A¢gp¡l b¡L−h e¡”. It is apparent that he had his agreement and 

sharing of thoughts with other conspirators. This has inference 

by the confession of co-accused Sepoy Md. Emran Chawdhury- 

‘Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j jyrdi ingv‡bi ewW MvW© 

wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b _vKZvg| 24/2/09 Bs ZvwiL 

mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji 

Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z 

mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii 

evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K 

wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ wKQz¶b 

wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo Lvbv 

LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv LvB| 

LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi w`‡K Mvwo 

wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 

8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi 

ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi 

Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi 

†gRi †Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 
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ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs 

ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e|’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 12, 14, 22, 24, 29, 116 are eye witnesses to 

the occurrence of his holding arms and participating to the 

occurrence in committing murder to Lt. Col. Lutfor Rahman. 

P.W. 12 deposed-   

‘†ek wKQz mg‡qi ci Avwg cwiw ’̄wZ ch©‡e¶‡bi Rb¨ Store i“g Gi 

`iRvi cv‡k `vovB Ges `iRv dvK w`‡q †`wL AwabvqK †jt K‡Y©j jyrdi‡K 

wmcvnx Ggivb †PŠt nvwej`vi Zv‡ni wmcvnx AvwRg cv‡Uvqvix, j¨vÝ bv‡qK Kwig 

wmcvnx AvivdvZ Ges my‡e`vi †gRi †Mvdivb gwj−K mn Av‡iv K‡qKRb mk ¿̄ 

Ae ’̄vq AwabvqK‡K wN‡i †d‡j‡Q Ges Zv‡K gviwcU Ki‡Z Ki‡Z †U‡b wnP‡i 

DG Gi evs‡jvi w`‡K wb‡q hvB‡Z‡Q|’  

P.W. 14 depsoed- ‘wKQz¶b ci †`wL AwabvqK jyrdi ingvb ª̀“Z 

†n‡U G‡m †`vZjvq Zvi Awd‡m Ae ’̄vb †bb| ZLb †`wL †mvnive gwj−K m‡½ 

nvwej`vi Zv‡ni j¨vÝ bv‡qK Kwig wmcvnx Ggivb, wmcvnx AvwRg cv‡Uvqvix, 
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wmcvnx AvivdvZ û‡mb Ges wmcvnx wgRvbyi ingvb mn AviI A‡b‡K mk ¿̄ 

Ae ’̄vq 24 e¨vUvwjq‡bi Awdm GjvKvq Av‡m| c‡i AwabvqK j~rdi mv‡ne‡K 

†U‡b wnP‡o bx‡P bvwg‡q Awd‡mi mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG 

Gi Kvh©̈ vj‡q w`‡K P‡j hvq|’  

P.W. 22 deposed- ‘ZLb †`wL 24 e¨vUvwjq‡bi AwabvqK †jt K‡Y©j 

jyrdi‡K 7/8 Rb we‡ ª̀vnx †U‡b wnP‡o 24 e¨vUvwjqb †_‡K wb‡q hvB‡ZwQj| Zviv 

K‡Y©j jyrdi‡K gviwcU K‡i| G‡`i K‡qKRb‡K wPwb| Zviv n‡jb my‡e`vi †gRi 

†Mvdivb gwj−K, nvwej`vi Zv‡ni, j¨vt bv‡qK Avt Kwig, wmcvnx Bgivb, wmcvnx 

AvivdvZ Ges wmcvnx AvwRg cv‡Uvqvix|’  

P.W. 24 deposed- ‘Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q 

hvq| hvIqvi mgq 24 e¨vUvwjq‡bi AwabvqK jyrdi ingvb‡K av°vavw° gviai 

Ki‡Z †`wL|Avwg Zv‡`i g‡a¨ †Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, 

wmcvnx AvwRR, wmcvnx Bgivb, wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwiz’  

P .W. 29 deposed- ‘jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi 

†gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi 

kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K 

Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK 

GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt 

ev‡Q` mn AviI A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z 
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_v‡Kb| G‡`i g‡a¨ my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi dRjyj‡K 

nvwej`vi kvnveywÏb nvwej`vi RygiZ Avjx nvwej`vi Zv‡ni wmcvnx Bgivb, 

wmcvnx AvwRg mK‡j ˆmwbK‡`i jvBb †_‡K bx‡P †b‡g A ¿̄ ¸jvevi“` wb‡q 

we‡ ª̀v‡n AskMÖnb Ki‡Z wb‡ ©̀k w`‡Z _v‡Kb|’  

P. W. 116 saw him with arms and agitated mood and 

identified him with regiment No. His participation in 

committing murder to Lt. Col. Lutfor Rahman has inference in 

the confessional statement of co-accused Sepoy Emran 

Chawdhury who was his body guard- ‘Avgiv wmI †j: K‡b©j jyrdi 

ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii 

WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk 

w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I 

mv‡ne †mLv‡b c‡o hvb|’  No question arises to the credibility of 

their evidence and identification of the condemner/ appellant.  

They all saw the condemner/appellant with arms, in 

unlawful assembly and to participate actively to the occurrence.   

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.18 Sepoy 61982 Md. Rezaul Karim. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Lt. Col. Md. Rezaul Karim 

 P.W.72 Major Farzana Kalam 

 P.W.429 Md. Iqbal Hossain 

 P.W.470 Havilder Md. Momtaz Uddin and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused–Sepoy Md. Selim Reza (C.S.A.6) 

  Sepoy  Altaf (C.S. A. 9) 

  Sepoy Rafiqul Islam (C.S.A.19) 

  Sepoy Al Morad Khan (C.S.A. 394)   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard since 6 A.M. At 

about 8.50 A.M. he was in the room of the duty officer. He 

came to see through door some 20/25 BDR personnel with 

suspicious mood there. At his challenge they scolded him and 

assaulted him. He took notice that the guards at the armoury to 

remain silent. The rebellions fastened him with his hands and 

legs and attempted to murder him by strangulation and also 

snatched away his mobile and wrist watch and kept him 

confinement closing the door from outside. They also snatched 
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away the key from guard commander Habilder Shahjahan and 

plundered the armoury. The BDR personnel were directing to 

take arms and to go to magazine for ammunition. Among them 

he could identify the condemner/appellant R.P. Rezaul of Sadar 

Battalion along with Sepoy Selim Reza, Sepoy Sajjad, Sepoy 

Kajal, Lance Naik Ekram, Sepoy Rafiqul, Sepoy Jashim 

Mollik, Sepoy Obaidul and Sepoy Habib. Among them Sajjad 

hailed from 13 Battalion, Iqbal 24 Battalion and all the rest 24 

Battalion.   

In cross-examination on behalf of condemner/appellant 

he stated that he joined in Peelkhana on 13.01.2009. He denied 

the suggestion that since he did not know the accused he did not 

disclose their Battalion No. in 161statement. He joined in Sadar 

Battalion. He was taken out at 9 P.M after 12 hours 

confinement. There was no room between the armoury and the 

room where he was confined. The convicts room was to the 

East. He was taken to the room of woman and children. He 

denied the suggestion that he did not see or hear anything and 

that he was not confined in Quarter-guard.    
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P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9 A.M. when D.G. was 

addressing at about 9.20/9.30 A.M., a Sepoy with arms came up 

on the stage and pointed arms on D.G. Officers detained him. 

At once there raised a hue and cry and every one tried to come 

out through window and doors. She along with some officers 

came forward towards stage. She along with Lt. Col. Lutfor 

Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, Maj. 

Rokshona took shelter together under the shade of screen. On 

the other side of screen D.G., D.D.G. D.O.T, Captain Majhar, 

Lt. Col. Kamrujjaman, central Subedar Maj. and some other 

took shelter. The rebellions directed to come out from the shade 

of screen. They came out from the shade of screen one by one. 

As soon as they came down from the stage a group of rebellions 

caught hold them and hastened them away outside of the 

Darber. As soon as they came in middle of Darber the 

rebellions fired on Lt. Col Kaiser and assaulted Col. Lutfor 

Rahman and called them by filthy language. At one time Sepoy 

Selim Reza appeared there and forbade the rebellions not to kill 

the lady doctors since they will be needed for their treatment. 
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The rebellions picked her along with Maj. Rokshana in a Pick-

up Lt. Col. Rabi Rahman tried to get up on the Pick-up but they 

pushed down him. They were taken to the hospital. They came 

to O.T. In O.T. she could identify the condemner/appellant 

Sepoy Rezaul (R.P.) with others who appeared in the hospital 

with arms and they were supervising the treatment of others. 

They also warned them not to contact over mobile phone.  

In cross-examination on behalf of the 

condemner/appellant she stated that she joined in AMC. She 

can’t recollect the pick No. She appeared at hospital at about 

10.30/10.40. She cannot say how many patients were in O.T. on 

25.02.2009. She happened to meet with the wife of Mr. Amzad 

in O.T. She was given saline. She remained in O.T. till the 

patient get back her sense. She did not happen to meet with 

Medical Asstt. Selina on 25.02.2009. She denied the suggestion 

that on the date of occurrence she was not present in the 

hospital and she deposed falsely implicating the 

condemner/appellant. She did not depose the badge No. of the 

accused to I.O. Register was maintained for the patient who 

took treatment in the hospital. She can’t say how many BDR 
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personnel named Rezaul were there. She denied the suggestion 

that she deposed the name of the accused as being tutored.  

P.W. 429 deposed that he served as Manager in Prim 

Coaching Centre. He used to stay in class mess of coaching 

centre. The children of BDR personnel took coaching there. 

Zakir, the son of BDR person kanchon was the owner of 

coaching centre and as such he had a good relation with the 

BDR personnel. BDR personnel used to come there off and on 

to talk over their demands. Zakir discussed with the BDR 

personnel over their demands and advised them. On the 

occasion of BDR week the BDR personnel namely-Sepoy 

Ayub, Tarek, the condemner/appellant R.P. Reja, Sahabuddin, 

Maj. Lance Naik Mujibor, Naik Sharif, Habilder Mohiuddin 

Monir, Badal, Latif, Naib Subedar Saidur and F.M. Khairul and 

some other used to come to Zakir and received advice from 

him. On 17/18th Feb, 2009 the aforesaid BDR personnel having 

failed to meet with Zakir held meeting in the coaching centre 

for an hour. Habilder Monir composed the demands of BDR 

personnel in the computer in order to give it to Prime Minister. 

They talked with Zakir over the matter. Zakir talked with them 
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on 100% allowance, ration allowance, border allowance, going 

to Mission etc. He himself heard of their discussion.  

No cross-examination was made on behalf of the 

condemner/appellant.  

P.W.470 deposed that on 25/26th Feb, 2009 he had his 

posting in Peelkhana. I.O. showed him video on 07.03.2011 and 

from video he identified the condemner/appellant 61892 Rezaul 

Karim. He denied the suggestion that he did not find any 

picture of the condemner/appellant Rezaul in video.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 24.03.2009. His badge No. was 

61982. He submitted statement of 7 absconding accused 

including the name of accused namely- Rezaul Karim, badge 

No. 63952 but no reference of R.P. there. P.W. 72 deposed of 

R.P. Rezaul without badge No. P.W. 574 prepared a list of 109 

BDR personnel on 04.05.2010 and in that list in SL. No. 109 

there is the reference of Sepoy Rezaul Karim, badge No. 63952. 

He denied the suggestion that his investigation was perfunctory 

and that he implicated the condemner/appellant falsely. 
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The confession of co-accused Sepoy Md. Selim Reza 

(C.S. 06) runs as under-  

“H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 

Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq| 

 

 7.30 Uvi w`‡K myjZvb MÖvD‡Û †cŠuwQ| †`wL 44 e¨vUvwjq‡bi 

wmcvnx nvwee Ges wmcvnx AvjZvd gv‡V Mí KiZv‡Q| wmcvnx nvwee P‡j 

Avmvi Kvib Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| KvR n‡e bv ZvB P‡j 

Gjvg| wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| Av‡iv e‡j †h, 

`ievi n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j Avgv‡`i‡K 

Rvbvb| Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m 

Avwm| †gm n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi 

wmcvnx i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici 

wmcvnx AvjZvd Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM 

K‡i| GK MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ 

†Mvjv evi“` wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx 

mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 

13 e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb 
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fv½v MÖ“‡c wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 

e¨vUvwjqb) mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ 

G‡m †hvM †`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j 

g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ 

I ¸wj wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq|” 

The confession of co-accused Sepoy Altaf Hossain (C.S. 

09) runs as under-  

“25/2/09 Bs ZvwiL mKvj 7.00 Uvi w`‡K Avwg Avgvi e¨v‡Uwjq‡b 

bvwg| nvwej`vi †gRi Kvgvj mevB‡K djBb Kivq|  AvwgI djBb G 

`vovB| djBb †k‡l wKQz †jvK `ievi n‡j hvq| wKQz Ab¨vb¨ wWDwU‡Z I 

evKxiv e¨viv‡K, jvB‡b P‡j hvq| Avwg 44 e¨v‡Uwjqv‡bi †g‡m hvB| 44 

e¨v‡Uwjqv‡bi wmcvnx †mwjg Avgv‡K 44 e¨v‡Uwjqv‡bi MÖvB‡Û †W‡K wb‡q 

hvq| †mLv‡b AviI 30 R‡bi gZ wewWAvi m`m¨ wQj| Zv‡`i  KviI 

ci‡b cyiv BDwbdg© I KviI Mv‡q †Kv‡bv †MwÄ I dzjc¨v›U cov †`wL| 

Zv‡`i g‡a¨ _vKv m`i e¨v‡Uwjq‡bi Aviwc wmcvnx †iRvDj‡K wPb‡Z 

cvwi| wmcvnx †mwjg Avgv‡K e‡j AvR‡K `ievi n‡j GKU M¨vÄvg n‡Z 

cv‡i| Avgv‡K e‡j Avcbv‡K I‡`i mv‡_ g¨vMvwR‡b †h‡Z n‡e| Zvi 

Av‡M Avcwb m`i †g‡m Av‡mb| †mLv‡b me K_v eje| Gici Zviv m`i 

‡g‡mi w`‡K hvq| Avwg ‡mwjg‡K ewj †h, †Zvgiv hvI Avwg †Póv Kie| 

ZLb mgq cÖvq mKvj 8.30 Uv| Gici Avwg GKevi Awd‡m hvB| †mLvb 

†_‡K MÖvD‡Û G‡m nvwÛ cvwZ‡ji cv‡k `vovB| Abygvb 9.10 Gi w`‡K 

†`wL †mwjg I †iRvDj mn 30/35 Rb 44 e¨vUvwjq‡bi †KvZ I 

g¨vMvwR‡bi w`K †_‡K A ¿̄ I ¸wji ev· wb‡q Avm‡Z‡Q| Zviv Avgvi 

w`‡K Av‡m| Zv‡`i g‡a¨ GKRb Avgvi nv‡Z GKUv PvqwbR ivB‡dj 

†`q| Avwg cÖ_‡g wb‡Z bv PvB‡j Zviv Avgv‡K evU w`‡q gv‡i| Gici 
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Avwg Zv‡`i mv‡_ `ievi n‡ji w`‡K hvB| Avwg `ievi n‡ji cv‡k 5 bs 

†M‡U Kv‡Q hvB| Ab¨vb¨iv `ievi nj Pviw`K †_‡K wN‡i †d‡j| Abygvb 

mKvj 9.30 Uvi w`‡K ev Zvi GKUz Av‡M †Mvjv¸wj ïiæ nq| `ievi n‡j 

Awdmvi‡`i nZ¨v Kiv nq| Gici Avwg A ¿̄ †d‡j Iqvj UcwK‡q †cvlvK 

cwiwnZ Ae ’̄vq Be‡b mxbv wewìs Gi cvk w`‡q wcjLvbvi evwn‡i cvwj‡q 

hvB| ZLb mKvj cÖvq 10.00 Uv ev‡R| ” 

The confession of co-accused Shipahi Rafiqul Islam 

(C.S. 19) runs as under-  

“25 ZvwiL mKv‡j euvwk gvivi mv‡_ mv‡_ Avwg bx‡P †b‡g †Kv¤úvbx 

IqvBR dj Bb nB| `iev‡ii w`‡K gv‡P©i mgq mevB hLb ùvovq ZLb 

wmcvnx †mwjg Avgvi Avi wmcvnx Rwm‡gi wbKU G‡m e‡j †Zv‡`i 

`iev‡i hvIqv jvM‡ebv, †Zviv _vK| Av‡k cv‡k _vwKm| Avwg ZLb 

†Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| wmcvnx Rmxg m`‡ii mvg‡b 

`vov‡bv wQj| Gici Avwg †Kw›Ub, Awd‡mi  Av‡k cv‡k wQjvg| 

AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg m`i †g‡mi w`‡K Avm‡Z 

_v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L m`i †g‡m Avm‡Z e‡j| 

ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i †g‡m hvB| Gici wmcvnx 

†iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gBb 

mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb n‡e| Gici wmcvnx †mwjg 

Ges wmcvnx †iRvDj e‡j AvR `iev‡i me Avwg© Awdmvi Dcw ’̄Z _vK‡e, 

Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex `vIqv Av`vq Kiv hv‡e| Zvici 
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†mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv MÖ“‡c fvM K‡i Ges e‡j GK 

MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c g¨vMvwR‡b hv‡e Ges A ¿̄ I 

†Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx †mwj‡gi mv‡_ wmcvnx 

KvRj, wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 Rb †Kv‡Z hvq A ¿̄ 

Avbvi Rb¨| wmcvnx †iRvD‡ji mv‡_ wmcvnx AvjZvd, wmcvnx Rwmg mn 

AviI 5/7 Rb g¨vMwR‡b hvq ¸wj evi“` Avbvi Rb¨| Avwg ZLb m`i 

†g‡mi mvg‡b `vov‡bv _vwK| Gi 8/9 wgwbU ci wmcvnx †mwjg, wmcvnx 

gCb, wmcvnx KvRj A ¿̄ wb‡q `ievi n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx 

†iRvDj, wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 4/5 Rb ¸wji 

Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K hvq|” 

The confession of co-accused Sepoy Al-Morad Khan 

(C.S. 394) runs as under-  

“...................................................25/02/09 Bs ZvwiL Avgvi 

5bs †MB‡U wWDwU _vKvq A ¿̄ mn Avwg wWDwU KiwQjvg| AvbygvwbK mKj 

9.30  Uvq ¸jv ¸wji kã ïb‡Z cvB Ges †`wL †h, wmcvnx AvjZve I 

Avi,wc, wmcvnx †iRvDj ¸wj Ki‡Z Avgv‡`i 5bs †MB‡Ui w`‡K GwM‡q 

Avm‡Q| Avwg I MvW© KgvÛvi iwdK Df‡qB f‡q Dc‡i MvW© i“‡gi 

wfZ‡i P‡j hvB| ZLb AvjZve I †iRvDj Dc‡i hvq Ges dvKv ¸wj 

K‡i I Avgv‡`i gviwcU 

K‡i|......................................................... ” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused 

Sepoy Md. Selim Reza (C.S.A 06), Sepoy Rafiqul Islam 

(C.S.A.19) and Sepoy Altaf (C.S.A.09) that he gathered with 

other co-conspirators namely Sohel Rana, Sepoy Moyeen, 

Sepoy Sahadat, Sepoy Habilder and others at Japan-Bangladesh 

Hospital on 13.02.2009 at 8 P.M. and thereafter moved towards 

the residence of SK. Selim M.P. at Banani and later on 

assembled at the ground of 44 Battalion at an early hour prior to 

Darbar on the date of occurrence and grouped himself in the 

group breaking magazine and the aforesaid confessional 

statement of co-accused appears as a relevant fact as against 

each of the persons believed to be so conspiring, as well as for 

the purpose of providing the existence of conspiracy as  fur as 

the purpose of showing that any of such person was a party to it 

and that there is reasonable ground to believe that the 

condemner/appellant and other accused conspired together. 

Besides the confessional statement of co-accused P.W. 429 
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adduced evidence as to the complicity of the 

condemner/appellant to conspiracy. P.W. 429 the Manager of 

Prim Coaching Center deposed that he saw the 

condemner/appellant to sit on a meeting with other conspirators 

on discussion of their demands and composing leaflets thereat 

prior to BDR week. 

          P.Ws. 33 and 72 saw the condemner/appellant with arms, 

in unlawful assembly and to participate actively to the 

occurrence.       

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence. Co-accused-Sepoy Rafiqul Islam (C.S.A. 19) in his 

confessional statement stated that taking ammunitions from 

magazine the condemner/appellant-‘¢pf¡q£ ®lS¡Em, ¢pf¡q£ Bma¡g J 

¢pf¡q£ Rwmgmn BlJ 4/5 Se …¢ml T¥m¡−e¡ fÉ¡−LV ¢e−u clh¡l q−ml ¢c−L 

k¡u’. The above confessional statement finds corroboration by 

the testimony of P.W. 72 who saw the condemner/appellant 

with arms in BDR hospital-‘J¢V−a Bp¡ ppÙ» ¢pf¡q£ q¡¢ph, Jh¡uc¤m, 

Sp£j, ChË¡q£j, l¢gL¥m Hi Lb¡ j−e B−R||||||||||||||||||||||||||||||H−cl j−dÉ ¢pf¡q£ 

−lS¡EmJ ¢Rmz a¡l¡ Bj¡−cl ®j¡h¡Cj ®g¡−e ®k¡N¡−k¡N Ll−a ¢e−od L−lz’ 
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P.W. 470 identified the condemner/appellant from video-

footage. 

 Learned Deputy Attorney General lastly submits that the 

testimonies as adduced by P.Ws. referred above together with 

attending facts and circumstances of the case and the confession 

of co-accused, in view of section 10 of Evidence Act, 

prosecution having succeeded to prove the charges under 

Sections 120B/302/149 of the Penal Code against the 

condemner/appellant, the reference be accepted and the Cr. 

Appeal and Jail Appeal filed on behalf of the 

condemner/appellant be dismissed.     

Mr. Syed Mizanur Rahman, the learned Advocate with 

Illias Ahmed appearing on behalf of the condemner/appellant 

submits that the evidence of P.W. 33 is vague and unspecified. 

He did not refer the Battalion and Regiment No. of the 

condemner/appellant. Admittedly he was confined in a room 

closing the door from outside and as such his claim of seeing 

the condemner/appellant in plundering kote and making 

direction to go towards magazine and to take ammunition 

seems impracticable and thus unreliable and unacceptable. The 
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evidence of P.W. 72 also bears no substance. Admittedly she 

identified the condemner/appellant from video-footage and no 

such video-footage was filed before the court and exhibited. 

Her evidence does not disclose any complicity of the 

condemner/appellant to any offence. She merely claims to saw 

him with arms in the hospital and supervising whether 

treatment was providing to the injured persons. But since her 

identification to the condemner/appellant is not proper her 

evidence can’t be relied on. The evidence of P.W. 429 as of 

seeing the condemner/appellant in prim coaching centre that 

indicates conspiracy to the occurrence of Peelkhana finds no 

corroboration. He also did not disclose the Battalion/Regiment 

No. of the condemner/appellant. His above evidence also bears 

no substance.  

Mr. Syed Mizanur Rahman further submits that the 

condemner/appellant did not make any confession and the 

confession of the co-accused finds no corroboration by any 

independent witness and it can’t be considered as evidence 

against the condemner/appellant. 
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Mr. Rahman also submits that none of the witnesses 

could identify the condemner/appellant properly and even in 

dock. Prosecution utterly failed to prove the charges against the 

condemner/appellant beyond all reasonable doubt.  

He lastly submits that trial Court having failed to assess 

and weigh the evidence on record erroneously found the 

convict/appellant guilty of the offence charged for and 

sentenced him arbitrarily by the impugned judgment and order 

which can’t stand and in view of the above discussion the 

reference be rejected and Crimianl Appeal and Jail Appeal filed 

on behalf of the condemner/appellant be allowed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy having 

assembled at Japan Bangladesh hospital on 13.02.2009, 

attending at Prim coaching centre with other conspirators for 
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preparing leaflet, assembling at the ground of 44 Battalion at 

early hour on the date of occurrence grouped himself in 

breaking magazine holding arms by way of plundering kote,  

entering into Darbar with arms firing all around Darbar.  

All these provide strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 



 

 

980 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by the confessional 

statements of co-accused. Co-conspirator Selim Reza (C.S. 06) 

stated in his confessional statement- “H w`b (13/02/09) mÜ¨v 7.30 

wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 

8.00 Uvi w`‡K| Gici G‡K G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx 

kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m 

bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, 

wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M 

Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i 

wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL 
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†mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i 

DAD nvwee Ges DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv Av‡Q| 

Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| 

m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD 

nvwee Ges DAD Rwjj `vex mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx AvBqye 

GKwU `vex bvgv mn wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K 

ZvwK‡q Gg wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb 

Kiv †Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« 

gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z 

e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j 

Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, 

Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G 

K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD nvwee Ges DAD 

Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL Avwg, KvRj, gCb, 

‡iRvDj, i“‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex 

`vIqvi wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| 

wmcvnx gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| 

cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee 

mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j 
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¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 

e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx 

KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx i“‡ej, 

44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb 

†m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji 

wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi 

W«vBfvi wQj| Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi 

n‡Z bv¤¦vi wb‡q gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb GKRb 

gš¿xi evox‡Z cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| 

c‡ii w`b Avwg, gCb, †iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi 

miKvix evmvq hvB 

 †`Lv Kivi Rb¨| gš¿xi evmvi †MB‡Ui wWDwUiZ cywjk Rvbvq †h gš¿x 

g‡nv`q AvR Kv‡iv mv‡_ †`Lv Ki‡eb bv| Zvici Avgiv mevB wcjLvbvq P‡j 

Avwm| 

c‡ii w`b 16/02/09 ZvwiL ivZ 08.00 Uvi w`‡K Avwg, DAD nvwee, 

DAD Rwjj, wmcvnx †iRvDj, KvRj, AvBqye, gCb ¯̂ivó«gš¿xi evmvq hvB| 

†eBjx †iv‡Wi evmvq, wM‡q †`wL wZwb †jvKRb‡`i mv‡_ K_v ej‡Qb| ¯̂ivó«gš¿x 

Avgv‡`i‡K em‡Z e‡jb| cÖvq AvavN›Uv ci gš¿x Amy ’̄ n‡q c‡ob| Zvici 

evmvi Dci Zjvq P‡j hvb| Avgiv wKQy¶b A‡c¶v K‡i wcjLvbvq P‡j Avwm| 

c‡ii w`b ivZ 08.00 Uvi w`‡K Avwg, gCb, †iRvDj, AvBqye ¯̂ivó«gš¿xi 

miKvix evmvq wM‡q Rvb‡Z cvwi gš¿x ivRviev‡M GK Amy ’̄ cywjk Awdmvi‡K 
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†`L‡Z wMqv‡Qb| Avgiv P‡j Avwm| Gic‡ii w`b I Avgiv KqRbB gš¿xi evmvq 

hvB| gš¿x cvewj‡Ki mv‡_ K_v ej‡Z ej‡Z Dc‡i †i÷ wb‡Z hvb| Gici wZwb 

G‡m wf AvB wc iƒ‡g Xy‡Kb| Avgiv ZLb gš¿xi APS †gvkviid †nv‡m‡bi mv‡_ 

K_v ewj| Zv‡K Avgv‡`i `vex `vIqv m¤¦wjZ 55wU `vex m‡gZ GKwU `vexbvgv 

w`‡q Avwm| gš¿x‡K †`Lv‡bvi Rb¨ w`‡q Avwm| Gici Avgiv wcjLvbvq P‡j 

Avwm| 

23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb †`B| 

Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi Avcwb AvMvgxKvj 

wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ wK wbqv Avm‡ebÕÕ| gš¿x 

e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ gvbbxq cÖavbgš¿x _vK‡eb| Avwg 

gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h KvMRwU APS †gvkviid mv‡ne‡K w`‡q 

GmwQjvg Zv c‡o‡Qb wK bv Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| 

gš¿xi mv‡_ †gvevB‡j K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 

e¨vUvwjqb) Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); 

wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx 

wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 Rb BDR RIqvb‡K cvB| 

wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q 

K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs 

†MBU w`‡q †ei n‡q Abygvb 200 MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj 

evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg 

j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb 

bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 

†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 

25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ 



 

 

984 

ne| Zvici †KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv 

AviI wm×vš— †bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ 

K‡j‡R AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq 

Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i 

iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie| 

wgwUs n‡Z Avwg evmvq wdwi Ges iv‡Z evmvq _vwK| 

Acv‡ikb WvjfvZ Kg©m~Px‡Z Avwg 2006 mvj n‡Z 14 gvm KvR Kwi| 

cÖwZw`b 133 UvKv Avevi e‡jb 106 UvKv wnmv‡e 40,000/- UvKvi †ekx nevi 

K_v| wKš‘ Avgv‡K †`qv nq 9999 UvKv| c‡i Avgvi n‡Z Avi GKUv we‡j 

e−vsK wmM‡bPvi Kwi‡q †bq| wKš‘ Avi UvKv †`q bvB| Avgv‡`i me RIqvb hviv 

Kg©m~Px‡Z KvR K‡i‡Q- Zv‡`i mevi mv‡_ G ai‡bi e¨envi Kiv nq| G wb‡q 

Avgv‡`i XvKv †m±‡ii RIqvb‡`i gv‡S Am‡š—vl I D‡ËRbv weivR KiwQj| 

Avgv‡`i‡K 50 †KwRi e¯—vi Pvj †`Iqv n‡Zv| ej‡Zv †h cvewjK‡K Kg †`Iqv 

hv‡e bv| wKš‘ e¯—vi IRb mn cÖwZ 50 †KwRi e¯—vq 500 MÖv‡gi g‡Zv Pvj Kg 

n‡Zv| cÖwZw`b 50/60 e¯—v Pvj wewµ n‡Zv, M‡o| GRb¨ cvewjK‡K Avgiv Pvj 

gv‡c wKQyUv Kg w`Zvg, 20 MÖvg 25 MÖvg K‡i| Avevi Kg w`‡Z wM‡q kvw¯— 

wnmv‡e Avgv‡`i A‡bK RIqvb Kviv`Û †fvM K‡i‡Q| Avevi A‡b‡K i¨vsK 

wifvikb mn Kviv`Û †fvM K‡i‡Q| mqvweb ev cvgI‡qj †Z‡ji 202 wjUv‡ii 

e¨v‡ij mieivn K‡i 204 wjUv‡ii `vg Rgv w`‡Z n‡Zv| Avgiv ZvB cvewjK‡K 

gv‡c Kg w`Zvg| bv †`Iqv Qvov Dcvq wQj bv| Gme Kvi‡b wewWAvi RIqvb‡`i 
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A‡bK †¶vf wQj| Avwg 25/02/09 Bs ZvwiL Abygvb 6.30 wgwb‡Ui mgq 44 

ivB‡djm e¨vUvwjq‡bi gv‡V wM‡q `iev‡ii D‡Ï‡k¨ dwjb nB| Avgvi mv‡_ ÔBÕ 

‡Kv¤úvbxi 10/12 dwjb nq| Avwg wmcvnx iwdK‡K ewj †h †Zvgvi `iev‡i †h‡Z 

n‡e bv| gvP© K‡i `iev‡ii w`‡K hvevi mgq Avwg cÖmve Kivi bvg K‡i jvBb 

n‡Z †ei n‡q hvB| Avwg ZLb a~wcKvbvi iv¯—v w`‡q Avevi gv‡V Avwm| G mgq 

44 e¨vUvwjq‡bi wmcvnx †g‡n`x‡K †dwUM †W«‡m †`‡L †Kv_vq hv‡”Q ‡m- wRÁvmv 

Ki‡j †m Rvbvq †h, AvB.Gb.wUi IqvwK©s- G hv‡”Q| Avwg Zv‡K `ievi n‡j  

Avm‡Z ewj| GKUy ci wmcvnx gCb, i“‡ej, kvnv`Z, mv¾v` mn 18/20 Rb 

BDR RIqvb gv‡V Av‡m| cÖ‡Z¨‡Ki Mv‡q `iev‡i hvevi BDwbdg© civ wQj| 

Avgiv AviI wKQy¶b A‡c¶v Kwi| Avi †Kn Avm‡Q bv ‡`‡L Avwg ewj †h GZ 

Kg †jvK wb‡q `ievi nj G¨vUvK Kiv hv‡e bv| Avwg `iev‡i hvevi Rb¨ ewj| 

ZLb Avgiv mevB `ievi n‡ji w`‡K iIbv ‡`B| 7.30 Uvi w`‡K myjZvb MÖvD‡Û 

†cŠuwQ| †`wL 44 e¨vUvwjq‡bi wmcvnx nvwee Ges wmcvnx AvjZvd gv‡V Mí 

KiZv‡Q| wmcvnx nvwee P‡j Avmvi Kvib Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| 

KvR n‡e bv ZvB P‡j Gjvg| wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| 

Av‡iv e‡j †h, `ievi n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j 

Avgv‡`i‡K Rvbvb| Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m 

Avwm| †gm n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi wmcvnx 

i“‡ej, wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici wmcvnx AvjZvd 

Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM K‡i| GK MÖ“c †KvZ 



 

 

986 

†f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv evi“` wb‡e| ‡KvZ fv½v 

MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx gCb, wmcvnx KvRj, j¨v›m 

bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi ‰mwbK wQj| Avgiv †gvU 15 R‡bi 

g‡Zv ne| g¨vMwRb fv½v MÖ“‡c wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK 

(wmcvnx 44 e¨vUvwjqb) mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR 

m`m¨ G‡m †hvM †`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j 

g¨vMwRb n‡Z ¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj 

wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq|” 

Co-conspirator Sepoy Rafiqul Islam (C.S. 19) stated in 

his confessional statement- ‘25 ZvwiL mKv‡j euvwk gvivi mv‡_ mv‡_ 

Avwg bx‡P †b‡g †Kv¤úvbx IqvBR dj Bb nB| `iev‡ii w`‡K gv‡P©i mgq mevB 

hLb ùvovq ZLb wmcvnx †mwjg Avgvi Avi wmcvnx Rwm‡gi wbKU G‡m e‡j 

†Zv‡`i `iev‡i hvIqv jvM‡ebv, †Zviv _vK| Av‡k cv‡k _vwKm| Avwg ZLb 

†Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| wmcvnx Rmxg m`‡ii mvg‡b `vov‡bv 

wQj| Gici Avwg †Kw›Ub, Awd‡mi  Av‡k cv‡k wQjvg| AvbygvwbK 8.00 Uvi 

w`‡K wmcvnx †mwjg m`i †g‡mi w`‡K Avm‡Z _v‡K| c‡_ Avgv‡K Ges wmcvnx 

Rwmg‡K †`‡L m`i †g‡m Avm‡Z e‡j| ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q 

m`i †g‡m hvB| Gici wmcvnx †iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx 

AvjZvd, wmcvnx gBb mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb n‡e| Gici 

wmcvnx †mwjg Ges wmcvnx †iRvDj e‡j AvR `iev‡i me Avwg© Awdmvi Dcw ’̄Z 
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_vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex `vIqv Av`vq Kiv hv‡e| Zvici 

†mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv MÖ“‡c fvM K‡i Ges e‡j GK MÖ“c 

†Kv‡Z hv‡e Ges Av‡iK MÖ“c g¨vMvwR‡b hv‡e Ges A ¿̄ I †Mvjvevi“` wb‡q 

`ievi n‡j hv‡e| wmcvnx †mwj‡gi mv‡_ wmcvnx KvRj, wmcvnx gCb AviI Ab¨ 

e¨vUvwjq‡bi 5/7 Rb †Kv‡Z hvq A ¿̄ Avbvi Rb¨| wmcvnx †iRvD‡ji mv‡_ 

wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 5/7 Rb g¨vMwR‡b hvq ¸wj evi“` 

Avbvi Rb¨| Avwg ZLb m`i †g‡mi mvg‡b `vov‡bv _vwK| Gi 8/9 wgwbU ci 

wmcvnx †mwjg, wmcvnx gCb, wmcvnx KvRj A ¿̄ wb‡q `ievi n‡ji w`‡K †h‡Z 

†`wL| Avi wmcvnx †iRvDj, wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 4/5 Rb 

¸wji Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K hvq|’ Co-conspirator Sepoy 

Altaf stated in his confessional statement- ‘25/2/09 Bs ZvwiL mKvj 

7.00 Uvi w`‡K Avwg Avgvi e¨v‡Uwjq‡b bvwg| nvwej`vi †gRi Kvgvj mevB‡K 

djBb Kivq|  AvwgI djBb G `vovB| djBb †k‡l wKQz †jvK `ievi n‡j hvq| 

wKQz Ab¨vb¨ wWDwU‡Z I evKxiv e¨viv‡K, jvB‡b P‡j hvq| Avwg 44 e¨v‡Uwjqv‡bi 

†g‡m hvB| 44 e¨v‡Uwjqv‡bi wmcvnx †mwjg Avgv‡K 44 e¨v‡Uwjqv‡bi MÖvB‡Û 

†W‡K wb‡q hvq| †mLv‡b AviI 30 R‡bi gZ wewWAvi m`m¨ wQj| Zv‡`i  KviI 

ci‡b cyiv BDwbdg© I KviI Mv‡q †Kv‡bv †MwÄ I dzjc¨v›U cov †`wL| Zv‡`i 

g‡a¨ _vKv m`i e¨v‡Uwjq‡bi Aviwc wmcvnx †iRvDj‡K wPb‡Z cvwi|’  

Participation of the condemner/appellant is breaking kote 

and magazine finds corroboration by the evidence of P.W. 35, 
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who was on duty at central quarter guard on 25.02.2009. He 

deposed-  

‘Avgvi mKvj 7 Uv †_‡K 9Uv ch©š— duty wQj| Avwg duty eywS‡q w`‡q 

MvW©i“‡g wekªv‡g hvB 9Uvq| Abygvb 9-15 wgt 14/15 Rb we‡ ª̀vnx g¨vMvwR‡b 

cÖ‡ek K‡i| Zviv `iRv Lyj‡Z e‡j| bv Lyj‡j †g‡i †djvi ûgwK †`q| 

................. a¡l¡ h−m AÙ» ¢e−u jÉ¡N¡¢S−e k¡J,…¢m e¡J ...................... 

Bl¢f ®lS¡Em pcl hÉ¡−V¢mu¡−el h¡L£ pL−mC 44 hÉ¡−V¢mu−elz” 

P.W. 72 having present in the hospital she is the eye 

witness to the occurrence happened thereat. She saw the 

condemner/appellant there wtih arms thereat. His appearance in 

the hospital with arms associates himself with the conspiracy 

behind the occurrence.  

P.W. 429 provides direct evidence of his association with 

the con spirators in formulating the conspiracy by compositing 

leaflets with the common intention to eliminate army officers 

from BDr- ‘fÐ−u¡S−e B−¾c¡m−el j¡dÉ−j L¥L¥−ll eÉ¡u pl¡−h¡z’  

P.W. 470 identified the condemner/appellant properly 

with his regiment No. from video footage, the electric 

documents.  
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P.Ws. 33 and 72 saw the condemner/appellant with arms, 

in unlawful assembly and to participate actively to the 

occurrence.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302149//34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.19 Sepoy 74852 Rafiqul Islam. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.4 Col. Md. Shamsul Alam Chowdhury 

 P.W.8 Lt. Col. Md. Zahid Hasan 

 P.W.9 Lt. Col. Md. Maksudul Haque 

 P.W.33 Lt. Col. Md. Reazul Karim 

 P.W. 60 Pachok Md. Saiful Islam 

 P.W.72 Major Farzana Kalam 

 P.W.77 Major Roksana Khanom 

 P.W.263 Munmun Akter, W/o Shahid Col. Shamsul 

Azam 
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 P.W.356 A.M. Julfikar Hayat, Magistrate. 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant along with confessional statement of co-

accused –C.S.A 11 Sepoy Kazal Ali. 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.52 Lance Naik Al-Mahmood Kabir 

 P.W.61 Havilder-43607 Md. Ashraf Uddin 

 P.W.453 Sepoy 79173 Ripon Kumar Biswas  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.4 deposed that he had his posting at Peelkhana from 

01.02.2009 to 11.03.2009 as sector commander of 44 Battalion. 

Prior to that he was the commander of 18 Rifle Battalion as 

zone commander at Rangamati. He was transferred to special 

security force on 05.02.2009 but DG, BDR and Dhaka Sector 

Commander detained him for BDR week. 44 rifle Battalion was 
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entrusted for decoration and arrangement of Darbar Hall on 

25.02.2009. He came to Darber Hall at 8 A.M. on 25.02.2009 

and made all arrangement. Darber started at 9 A.M. with 

recitation from the Holy Quran. While D.G was delivering 

speech on “X¡mi¡a LjÑp§Q£” a Sepoy entered into Darber Hall from 

southeast corner with arms and rushed towards DG. He cried 

out and moved towards Stage. Meanwhile a Sepoy pointed rifle 

on DG. The Sepoy was seemed trembling. He was Moyeen of 

13 Battalion. At one time, he came back to Darber to know the 

condition of DG and other officers. On his way to Darber Hall 

he came to see 10/ 12 soldiers to move with arms. Among them 

he identified Sepoy Salim Reza (arms in one hand and mega 

phone in another hand) Sepoy Obaidur and the 

condemner/appellant Sepoy Rafiqul. He also came to see some 

BDR personnel to make burst fire towards them and all the 

persons were running to and fro.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he also came earlier as an 

witness. He came at 12.00 hours and took seat beside court 

room for sometimes. He denied the suggestion that by taking 
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seat by the side of the court room he heard the deposition of 

previous witness. After the occurrence he got promotion as 

Colonel. He denied the suggestion that for becoming a witness 

on behalf of the prosecution he was promoted. His driver was 

BDR person, an accused to the case. On 22.02.2009, at 2.30 he 

was orally entrusted with as chief Security officer of the Prime 

Minister. He denied the suggestion that as chief Security 

Officer of Prime Minister he had the knowledge of conspiracy. 

He had no knowledge of –‘WvjfvZ Kg©m~Px’ since he joined 

afterwards. He denied the suggestion that for misappropriation 

of the profit of ‘WvjfvZ Kg©m~Px’ BDR personnel revolted and that 

over the matter there was grouping among the officers. D.G. 

had his two personal officers. He can’t say whether his runner-

Farhad and gunman-Hasibul were there. When Sepoy Moyeen 

pointed arms on D.G. he disarmed him. He denied the 

suggestion by that arms he and his fellow officers killed 

Moyeen. The condemner/appellant Rafiqul Islam was posted in 

44 Battalion. He (the condemner/appellant) served under him 

and he knew him (the condemner/appellant) from earlier. He 

reiterated that he saw the condemner/appellant at the place of 
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occurrence. He denied the suggestion that the 

condemner/appellant had no complicity to the occurrence and 

that he deposed falsely.       

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber. Darber started at 9 A.M. At 

about 9.30 A.M. Sepoy Moyeen appeared at the stage and 

pointed arms towards D.G. Some officers disarmed Moyeen. 

Consequently Moyeen fell down on the floor. BDR personnel 

were moving to and fro. DG directed all to take seat and 

directed commanders to control their respective troops. At 

about 9.30 A.M. he heard firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. At about 10.15 A.M. 4/5 BDR personnel along 

with BDR Salim Reza entered into Darber Hall with arms and a 

megaphone in excited mood. Sepoy Salim Reza by his 

megaphone asked all officers to surrender assuring no harm 

would be caused to them. He along with 15/ 20 officers came 

out. They were asked to raise their hands. About 15/20 BDR 

personnel took stand outside Darber Hall. Sepoy Salim Reza 
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asked them to take position in a line. They lay down on the 

floor. He came to see the condemner/appellant Sepoy Rafiqul 

along with Sepoy Salim Reza, Sepoy Ibrahim, Sepoy Habib, 

Sepoy Abedul, Harunur Rashid (two with same name) of 24 

Battalion to make fire on them.  

In cross-examination on behalf of the appellant he stated 

that the prize was a trophy, certificate and some money. It 

would be awarded for achievement in anti-smuggling activities. 

In anti-smuggling activities there was the participation of BDR 

personnel, but he leaded the team. He denied the suggestion 

that the Sepoy who came on the stage was detained and was 

shot to death on the stage. He denied the suggestion that army 

officers attacked the BDR personnel. He can’t say who was the 

body guard of D.G. He did not know Lt. Col. Tashim and Col. 

Mukit. Samsul Alam Chowdhury was not accompanying them 

when they were moving forward with raising up their hands. He 

did not see Samsul Alam Chowdhury later on. The rebellions 

folded his eyes and took him in the bathroom. He is 5'-7" feet 

height. The ventilator of the bathroom was at the height of more 

than 5'. He denied the suggestion that the ventilator was at the 
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height of 7/8'. BDR personnel was taking arms for their safety. 

M.G. i.e. Machine gun is used to attack on a subject at a far 

distance. Mortar attacks on a high level. He did not get the 

sound of helicopter. He heard of encircling Peelkhana by army 

but can’t say which Brigade. In fact, no attack was made. He 

denied the suggestion that having attacked by army the BDR 

personnel went away. No fire was made from helicopter but fire 

was made to helicopter. He denied the suggestion that army 

officers were killed by the counter firing of army officers. BDR 

persons saved him, but he could not recognize him. He denied 

the suggestion that the condemner/appellant did not to make 

firing. He did not serve with the condemner/appellant. He did 

not see him prior to the occurrence. He denied the suggestion 

that he deposed falsely at the instance of the I.O.     

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. At 

about 9.30 when DG was making his statement over ‘X¡m i¡a 

LjÑp§Q£’ a Sepoy Moyeen of 13 Battalion entered into Darber and 

pointed arms on DG. Sepoy Kajal of 44 Battalion also entered 
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into Darber with arms. DDG had his seat on the left side of DG. 

DDG caught hold Moyeen. Other officers disarmed him. Sepoy 

Moyeen fell down on the stage. Afterwards he heard a firing 

and instantly BDR personnel raised a voice ‘Rv‡MvÕ. There 

happened violence in Darber. Some BDR personnel stood up. 

DG tried to cool down them but BDR personnel attempted to 

leave Darber. He came to hear firing sound from outside 

Darber. Firing sound was increasing gradually. DG also 

directed the commanders to control their respective troops. At 

one time senior officers took DG under the shade of screen 

behind the stage. When firing happened inside Darber, it 

became vacant. He was observing all taking shelter behind the 

stage. A few minutes after Sepoy Salim of 44 Battalion 

appeared near to the stage with arms and megaphone and asked 

the officers behind the stage to come out. DG and DDG along 

with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and ordered to go one by one. 

They proceeded towards west through a line. At that time 

besides Sepoy Salim Reza, Sepoy Sajjad Hossain of 13 

Battalion, Sepoy Ibrahim, Sepoy Obaidul, the 
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condemner/appellant Sepoy Rafiqul of 44 Battalion and Lance 

Naik Emran of 24 Battalion and some other BDR personnel 

were there with arms. As soon as D.G. came out from the west 

gate there happened heavy firing. The officers tried to escape. 

He came to see Sepoy Salim Reza, Sepoy Atoar of 44 Battalion, 

Sepoy Ibrahim, Sepoy Obaidul, the condemner/appellant Sepoy 

Rafiqul, Sepoy Sajjad, Lance Naik Ekram of 24 Battalion and 

some others to fire on them.  

In cross-examination on behalf of the 

condemner/appellant he stated that the prize was his personal. It 

was a medel. He got it for achievement in anti-smuggling 

activities. Under his command there were other BDR personnel. 

One Naik Subedar also got the prize. He denied the suggestion 

that BDR personnel were deprived. In ‘WvjfvZ Kg©m~Px’ there was 

a profit about a crore.  He was not aware of the leaflet. He 

denied the suggestion that D.G and army officers 

misappropriated 5 crore taka. He knew Lt. Col. Samsul Alam. 

He was present at the time of disarming the Sepoy who entered 

into Darber with arms. He denied the suggestion that Lt. Col. 

Samsul Alam snatched away the arms and fired on him by that 
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arms. He denied the suggestion that for counter attack all BDR 

personnel left Darber. BDR personnel left Darber through 

window by breaking its glass. He did not see army officers to 

leave Darber. He denied the suggestion that since he escaped at 

the initial stage of the occurrence he did not see anything. He 

denied the suggestion that he joined with the rebellions and left 

Darber after killing the army officers. The condemner/appellant 

Rafiqul did not serve under him. He can’t say when Rafiqul 

joined in BDR and where he lived. He denied the suggestion 

that he deposed falsely implicating the condemner/appellant 

Rafiqul at the instance of I.O.  

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard since 6 A.M. At 

about 8.50 A.M. he was in the room of the duty officer. He 

came to see through door about 20/25 BDR personnel with 

suspicious mood there. At his challenge they scolded him and 

assaulted him. He took notice that the guards at the armoury to 

remain silent. The rebellions fastened him with his hands and 

legs and attempted to murder him by strangulation and also 

snatched away his mobile and wrist watch and kept him 
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confinement closing the door from outside. They also snatched 

away the key from guard commander Habilder Shahjahan and 

plundered armoury. The BDR personnel were directing to take 

arms and to go magazine for ammunition. Among them he 

could identify the condemner/appellant Sepoy Rafiqul, Sepoy 

Selim Reza, Sepoy Sajjad, Sepoy  Kajal, Lance Naik Ekram, 

R.P. Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and Sepoy 

Habib. Among them Sajjad belonged to 13 Battalion. Ekram of 

24 Battalion, R.P. Rezaul of Sadar Battalion and all the rest 

belonged to 44 Battalion.    

In cross-examination on behalf of condemner/appellant 

he stated that he joined in Peelkhana on 13.01.2009. He denied 

the suggestion that since he did not know the 

condemner/appellant he did not refer his regiment No. in his 

161 statement. He joined in Sadar Head Quarter. He was taken 

off at 9 P.M. He was in confinement for about 12 hours. There 

was no room between the armoury and the room where he was 

confined. The convict’s room was to the East. He was taken to 

the room where the woman and children were kept. He denied 
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the suggestion that he did not see or hear anything. He denied 

the suggestion that he was not confined in Quarter-guard. 

P.W.52 attended Darber as sound system operator. He 

deposed that on the date of occurrence, 25th Feb, 2009 he 

attended Darbar and was on duty as sound system operator. At 

9.20/25 A.M. Sepoy Moyeen pointed arms on D.G. Other 

officers disarmed him. Sepoy Kajal also followed him with 

arms but later on escaped. There happened firing outside 

Darbar. The condemner/appellant Rafiqul along with Sepoy 

Selim Reza, Ibrahim, Aftab, Lance Naik Ekramul, Sepoy Ayub 

entered into Darbar with arms through maingate. They killed an 

officer by firing. Selim Reza was with handmike. He directed 

the officers over handmike to come out. Sepoy Selim Reza 

along with armed rebellions burst fire on the officers 

indiscriminately and instantly D.G. along with his officers fell 

down and succumbed to death.  

In cross examination on behalf of the 

condemner/appellant Rafiqul he stated that he deposed before 

I.O on 16.02.2011. He did not know of the investigation prior to 

that date. He can’t say whether F.B.I came for investigation. He 
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denied that suggestion that Moulana Siddiq and Ibrahim were 

put to death by torture and thus for the aforesaid reason he 

agreed to be a witness. None was armed in Darber. Burst fire 

was made within Darber but close to the door. Dead body of 

D.G was within Darber. Burst fire was happened at about 10.45 

A.M. Many a men were with ‘CAMO ‡MwÄ’. None participated 

Darber with ‘CAMO   ‡MwÄ’. He can’t say the company of the 

condemner/appellant. He denied the suggestion that he was in 

custody with the condemner/appellant Rafiq.   

P.W. 60 deposed that on the date of occurrence, 25th Feb, 

2009 he was in his cook house. At 9.30 A.M. he heard firing 

from Darbar. He went to his residence at 10 A.M. and remained 

there. At 11 A.M. opening the door he came to see DAD Nasir, 

Selim Reza and the condemner/appellant Sepoy Rafiqul to enter 

into his residence with arms. DAD Nasir was seemed very 

anxious. Selim Reza and Sepoy Rafiq, the condemner/appellant 

were going out and coming in repeatedly. Afterwards Selim 

Reza went out. At 12.30 he also left his residence and went to 

mess. He came back to his residence at 2.30 and came to see 

DAD Nasir and the condemner/appellant Sepoy Rafiq. At 3 
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P.M. Selim Reza came to his residence and told of going to the 

residence of Prime Minister.   

In cross-examination on behalf of the condemner-

appellant he stated that he can’t remember whether he deposed 

before I.O that the condemner/appellant had SMG in his hand. 

He left Peelkhana at 2.30 P.M. on 26.02.2009. He denied the 

suggestion that he together with the condemner/appellant 

Rafiqul were in a house for three days. He denied the 

suggestion that he was also a rebellion. His residence was 

200/300 far off from Darber. He had no mobile in his residence. 

He denied the suggestion that he had SMG with him and that he 

came back to his residence after committing murder. The 

condemner/appellant did not take lunch in his residence. He 

denied the suggestion that he provided shelter to the 

condemner/appellant Rafiqul.  

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 

5, he came to see Sepoy Selim Reza, Sepoy Mehedi Hasan, the 

condemner/appellant Rafiqul, Rezaul Karim, Sepoy Mijanur 

Rahman, Ayub, Atikur Rahman, Sadullah, Kamrul, Meshba 
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Uddin, Selim and some others of 44 Battalion to come at gate 

No. 5 from outside. On quarry Mijanur Rahman disclosed that 

they went to the residence of Jakaria for the purpose of 

implementing their demands.  

In cross-examination he stated that he did not know of 

investigation by different agencies. He told before I.O that the 

condemner/appellant belonged to 44 Battalion. He can’t say 

whom I.O implicated in C.S. He denied the suggestion that 

since he could not identify the condemner/appellant Rafiqul he 

did not refer his regiment No. before I.O. He had talk with 

Mijan for about 4/5 minutes. He denied the suggestion that it 

was not possible to identify 12 persons within 4/5 minutes. He 

denied the suggestion that he deposed falsely.   

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9 A.M. While D.G. was 

delivering his speech, at about 9.20/9.30 A.M., a Sepoy with 

arms came up on the stage and pointed arms on D.G. Officers 

detained him. At once there raised a hue and cry and every one 

tried to come out through window and doors. She along with Lt. 

Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, 
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Maj. Rokshona took shelter together under the shade of screen. 

On the other side of screen D.G., D.D.G. D.O.G and some 

others took shelter. At the direction of the rebellions they came 

out from the shade of screen. As soon as they came down from 

the stage a group of rebellions caught hold and hastened them 

away outside the Darber. The rebellions fired on Lt. Col. Kaiser 

and assaulted Col. Lutfor Rahman. Afterwards they picked her 

up along with Maj. Rokshana in a Pick up and took them to 

hospital. They came to O.T. In O.T. she could identify the 

condemner/appellant Rafiqul, Sepoy Hasib, Obaidul, Jashim 

and Ibrahim who appeared in the hospital with arms and were 

supervising the treatment of others. The condemner/appellant 

also warned them not to make any contact with others on 

mobile phone.  

In cross-examination on behalf of the 

condemner/appellant, she stated that she knew Maj. Anne. She 

was with them in Darber. After disorder she could not see her. 

After occurrence she happened to meet with her once. She saw 

D.G from 10.00 to 10.15 on the stage. There was sound system 

in Darber. She denied the suggestion that there happened firing 
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thrice on the stage at a time. She denied the suggestion one fire 

was made by Capt. Majahar and he killed one Sepoy and two 

fire was made by commander of 44 Battalion. The stage was 

towards East of Darber. At about 10.25 to 10.30 she went to the 

corner of Darber Hall. She denied the suggestion that till 10.30 

none but Col. Kaisar was killed. She can’t say when D.G was 

killed. When armed Sepoy was detained there were Habilders 

and JCO’s on the stage. D.G was killed at the moment of 

coming out from Darber. But she can’t say whether it was 

inside or outside Darber. On 25.02.2009 at 3.30 she happened 

to meet with Dr. Anne. On the date of occurrence Lt. Col. 

Yeasmin was in charge of mortuary. She can’t say who retained 

the key of mortuary. She can’t say when she happened to meet 

with P.W. 71 Hasim Uddin. She did not serve with 

condemner/appellant Rafiqul Islam earlier. She did not know 

him prior to the occurrence. She denied the suggestion that she 

did not know the condemner/appellant and that she referred his 

name as being tutored.     

P.W.77 deposed that at the time of occurrence she had 

his posting in BDR hospital and on the date of occurrence she 
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attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber, he was named Moyeen. 

Afterwards Sepoy Kazal followed him. Officers disarmed 

Moyeen. BDR personnel in Darber stood up and started leaving 

Darber.  After the occurrence she identified Sepoy Obaidul 

along with DAD Nasir, Sapoy Salim Reza, Sepoy Kazzal Ali, 

Sepoy Moyeen Uddin, Sepoy Shahbuddin, Sepoy Siddiq, Sepoy 

Sumon Miah, Sepoy Sazzad, Sepoy Saidul, Sepoy Ibrahim, 

Lance Naik Ekram, Sepoy Habibur, Sepoy Jashim Mollic, 

Sepoy Motin, Sepoy Muhit, Sepoy Mehidi Hasan, Habilder 

Moniruzzaman and the condemner/appellant Sepoy Rafiqul 

Islam.  

In cross-examination on behalf of the 

condemner/appellant she admitted that she did not see the 

appellant prior to the occurrence.  

P.W.263 deposed that her husband joined in 6 Rifle 

Battalion as commanding officer and thereafter came to 

Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 
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firing sound and it was increasing. After a while Sepoy Rabiul, 

the runner of her husband informed her that the Sepoy have 

been revolted and they attacked the officers in Darbar. On such 

information she became afraid. At one time she had talk with 

her husband and she was asked to remain in the residence and 

not to open the door. At about 11 A.M. 7/10 Sepoys came to 

her residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered into her residence and threatened 

them. Later on, she identified the rebellions from video footage 

who entered into her residence. From video footage she 

identified the condemner/appellant Sepoy Rafiqul Islam, 

Shamsur Ali, Raihan chaudhury, Farhad Khan, Jahangir 

Hossain, Ramjan Ali, Ibrahim, Abdullah Al Mamun, Ziaur 

Rahman, Mahmudur Rahman, Wasim Akram, cook Ziku 

Sheikh and carpenter Samsu.  

In cross-examination on behalf of the 

condemner/appellant she stated that she deposed before I.O on 

09.04.2009. She can’t say who and wherefrom video-footage 
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was taken. She denied the suggestion that she did not see any 

video-footage and that she deposed falsely at the instance of 

prosecution. The condemner/appellant came to her residence at 

different times between 11 A.M. to 4 P.M. She denied the 

suggestion that she did not see the condemner//appellant in her 

residence.     

P.W.356 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner 

/appellant Sepoy Rafiqul Islam on 13.04.2009 in compliance 

with the Provisions of Section 164 of the Code of Criminal 

Procedure. He identified the confessional statement of the 

condemner/appellant as exhibit 575 and his signature 575/1 

series.  

In cross-examination on behalf of the 

condemner/appellant he stated that I.O. brought the 

condemner/appellant before him. He did not record for how 

long the condemner/appellant was on remand. He denied the 

suggestion that the condemner/appellant did not make any 
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confession and that he did not record the confessional statement 

of the condemner/appellant in accordance with law. 

P.W.453 deposed that on 25-26 Feb, 2009 he had his duty 

at central quarter guard. On 25.02.2009 at about 9 A.M. 

rebellions attacked the quarter guard. He tried to come out but he 

was threatened to death by pointing rifle. Meanwhile 5/7 soldiers 

broke down the door and took away bullet box. He happened to 

see duty officer Maj. Riaz confined in JCO room. The rebellions 

were 30/35 in number. After a while the rebellions broke down 

the door of Kote and took away arms. Among the BDR 

personnel he could identify 63907 Sepoy Salim Reza, 63922 

Sepoy Kajal Ali, the condemner/appellant 74852 Sepoy Rafiqul, 

74694 Sepoy Jasim Mollic, 56942 Sepoy Habibur Rahman and 

77224 Sepoy Sajjad, 47474 Lnk. Ekramul Hoque. Afterwards he 

heard firing from Darber Hall.  

In cross-examination on behalf of the 

condemner/appellant he stated that he handed over the duty to 

Sepoy Raihan. Sepoy Raihan hailed from 24 Battalion. He 

reiterated that Rafiqul Islam was well-known to him. He saw 
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Rafiq between 9 to 9.15 A.M. He denied the suggestion that at 

that time Rafiqul Islam was in Darber.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.04.2009 and taken on 

remand for 14 days at 3 times. He denied the suggestion that the 

appellant became ill for the cause of torture upon him and that he 

obtained the confession of the appellant by way of oppression. 

P.W. 60 deposed that the appellant went to his residence at 11 

A.M. and afterwards at 12.30. He also deposed that he saw him 

in his residence at 2.30. He further deposed that he came back in 

his residence at 10 P.M. and passed the night thereat and left his 

residence on 26.02.2009. P.W 453 deposed that he saw the 

appellant near to central quarter guard at 9.15 A.M. He was on 

duty from 7 A.M. to 9 A.M. P.W. 72 went to Darber on 

25.02.2009. She came back to OT at 11 A.M. She saw the 

appellant at about 11 A.M. P.W. 72 provided treatment to the 

wife of doctor Amjad. P.W. 33 was on duty at central quarter 

guard. He challenged 20/25 persons being suspected. Among 

them the appellant was there. He did not refer his badge No. The 
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BDR personnel helped the rebellions in taking arms who were 

on duty as guard at central quarter guard. P.W. 4 was in Darber. 

He did not ascertain when he came out from Darber. He came 

out from Darber by the main gate. He denied the suggestion that 

no firing happened at 9.45. He did not find out the arms used in 

firing first. He denied the suggestion that Maj Shamsul was with 

arms. Capt. Mazhar, A.D.C of DG was done to death. He did not 

seize his arms. He denied the suggestion that Capt. Mazhar and 

Maj. Shamsul opened fire first. He denied the suggestion that he 

did not investigate properly and submitted C.S perfunctorily. He 

denied the suggestion that he implicated the appellant falsely 

since he did not agree to depose falsely.  

The confessional statement of Sepoy Rafiqul Islam runs as 

under- 

“Avwg 2006 mv‡ji Rvbyqvixi 4 Zvwi‡L XvKvi wcjLvbvq R‡qb Kwi| 

Avgv‡`i e¨vUvwjq‡bi e¨viv‡K Avwg _vKZvg| weMZ 24/02/09 ZvwiL 

cÖavbgš¿xi wWDwU Kwi| Avwg ivB‡djm cvewjK ¯‹yj GÛ K‡j‡Ri 

Aa¨vwcKv kvnxbv cvifx‡bi †`vZjv evmvi Qv‡` wbivcËvi wWDwU Kwi| 

AvbygvwbK 11 (‡Qov) 12.00 Uv ch©š— wWDwU Kwi| 1.00 Uvi mgq eo 

Lvbv LvB| Gici 2.30 Uv n‡Z 5.00 Uv ch©š— †g‡m IqvwK©s wWDwU 

Kwi| nvwej`vi Kvgvj DwÏb †ivj Kj †bq| ciw`b 25/02/09 ZvwiL 

`ievi| mKvj 7.00 Uvi mgq euvwk gvi‡e| ZLbB Avgv‡`i‡K dj Bb 
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nB‡Z n‡e| 25 ZvwiL mKv‡j euvwk gvivi mv‡_ mv‡_ Avwg bx‡P †b‡g 

†Kv¤úvbx IqvBR dj Bb nB| `iev‡ii w`‡K gv‡P©i mgq mevB hLb 

ùvovq ZLb wmcvnx †mwjg Avgvi Avi wmcvnx Rwm‡gi wbKU G‡m e‡j 

†Zv‡`i `iev‡i hvIqv jvM‡ebv, †Zviv _vK| Av‡k cv‡k _vwKm| Avwg 

ZLb †Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| wmcvnx Rmxg m`‡ii 

mvg‡b `vov‡bv wQj| Gici Avwg †Kw›Ub, Awd‡mi  Av‡k cv‡k wQjvg| 

AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg m`i †g‡mi w`‡K Avm‡Z 

_v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L m`i †g‡m Avm‡Z e‡j| 

ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i †g‡m hvB| Gici wmcvnx 

†iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gBb 

mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb n‡e| Gici wmcvnx †mwjg 

Ges wmcvnx †iRvDj e‡j AvR `iev‡i me Avwg© Awdmvi Dcw ’̄Z 

_vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex `vIqv Av`vq Kiv hv‡e| 

Zvici †mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv MÖ“‡c fvM K‡i Ges e‡j 

GK MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c g¨vMvwR‡b hv‡e Ges A ¿̄ I 

†Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx †mwj‡gi mv‡_ wmcvnx 

KvRj, wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 Rb †Kv‡Z hvq A ¿̄ 

Avbvi Rb¨| wmcvnx †iRvD‡ji mv‡_ wmcvnx AvjZvd, wmcvnx Rwmg mn 

AviI 5/7 Rb g¨vMwR‡b hvq ¸wj evi“` Avbvi Rb¨| Avwg ZLb m`i 

†g‡mi mvg‡b `vov‡bv _vwK| Gi 8/9 wgwbU ci wmcvnx †mwjg, wmcvnx 

gCb, wmcvnx KvRj A ¿̄ wb‡q `ievi n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx 

†iRvDj, wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 4/5 Rb ¸wji 

Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K hvq| Avwg ZLb †Kv‡Z wM‡q 

GKwU Gm. Gg. wR †bB Ges iv¯—vi Dci †_‡K ¸wj ‡bB| Av‡M hviv 

¸wj wb‡Q Zviv †bIqvi mgq A‡bK ¸wji c¨v‡KU iv¯—vq c‡o hvq| 

Avwg A ¿̄ wb‡q `ievi n‡ji w`‡K hvB| `ievi n‡ji cwðg cv‡k¦© wkgy 
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Mv‡Qi wb‡P ùvovB| ILv‡b Av‡M †_‡K †mwjg ùvov‡bv wQj| †Mvj cvwbi 

PZ¡‡ii cvk †_‡K wmcvnx KvRj I wmcvnx †iRvDj `ievi n‡ji w`‡K 

¸wj KiZv‡Q| †mwjg Avgv‡K e‡j wW. G. wW bvwmi m¨vi KB? Avwg ewj 

Rvwb bv| ZLb †mwjg e‡j, Pj wfZ‡i wMqv †`wL| Avwg ewj, hvebv| 

ZLb †mwjg Avgv‡K e‡j, bv Pj| Zvici Avwg Avi †mwjg `ievi n‡ji 

wfZ‡i XywK| †`wL me †Pqvi G‡jvcv_vwi †djv‡bv| †Kvb gvbyl †`Lv hvq 

bv| Avgv‡K wW. G. wW m¨vi †Kv_vq †`L‡Z e‡j †mwjg| Avwg `ievi 

n‡ji †÷‡Ri mvg‡b hvB| †`wL †÷‡Ri cv‡ki †`qv‡j wW. G. wW bvwmi 

m¨vi †njvb w`qv e‡m Av‡Q| Avwg Ibv‡i nvZ a‡i UvBbv wbqv Avwm| 

Ibvi †`Lv‡`wL ‡m›U«vj Gm. Gg. †KI Iqv‡ji Avovj n‡Z ‡ei n‡q 

Av‡m| `iev‡ii gvSvgvwS ùvwo‡q wmcvnx †mwjg n¨vÛgvBK w`‡q †h 

mg¯— Awdmvi †÷‡Ri †cQ‡b c ©̀vi Avov‡j, ivbœvN‡i, Uq‡j‡U jywK‡q 

Av‡Q- Zv‡`i‡K †ei n‡q Avm‡Z e‡j| ZLb `ievi n‡j wmcvnx 

†iRvDj, wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gCb Xy‡K| Zv‡`i 

mevi nv‡Z A ¿̄ wQj| †mwjg K‡qK evi gvB‡K ejvi ci ‡Kn †ei nq 

bvB| ZLb †mwjg MvwjMvjvR K‡i Awdmvi‡`i‡K †ei n‡q Avm‡Z  

e‡j| e‡j, ÔÔevb‡Pv‡Ziv, gv`vi †Pv‡`iv †eiv n‡q Avq, bv nq ¸wj 

KieÕÕ| Gici ỳB GKRb ỳB GKRb K‡i †ei n‡q Av‡m| Avwg ZLb 

`ievi n‡ji gvSvgvwS‡Z Avwm| Gici G‡K G‡K c ©̀vi Avovj, ivbœvNi 

Ges Uq‡jU n‡Z 8/10 Rb Awdmvi †ei n‡q Av‡m| wW wR m¨vi c ©̀vi 

Avovj †_‡K †ei n‡Z †`wL| Awdmviiv †ei nevi ci wmcvnx †mwjg 

gvB‡K e‡j, GZw`b †Zviv Avgv‡`i wm‡½j jvB‡b dj Bb KivBQm GLb 

†Zviv mevB wm‡½j jvB‡b dj Bb n| Awdmviiv jvBb a‡i ùvovq, ZLb 

mevi mvg‡b wQj wW wR| GKRb Awdmvi e‡j D‡V, ÔÔ‡Zvgv‡`i wK 

mgm¨v, `vex `vIqv Avgv‡`i e‡jv, †Zvgv‡`i `vex `vIqv c~ib Kie, 

Avgv‡`i‡K †g‡ivbvÕÕ| ZLb wmcvnx KvRj e‡j, GZw`b gvbv nq bvB, 



 

 

1015 

GLb Avi wK gvbv n‡e| Gici me Awdmvi‡`i‡K jvBb K‡i cwðg 

†MB‡Ui w`‡K †bIqv nq| Avwg Awdmvi‡`i †cQ‡b _vwK| mv‡_ wW. G. 

wW bv‡mi wQj| Awdmviiv †MB‡Ui gy‡L †cuvQ‡j †MB‡Ui KvQ †_‡K 

wmcvnx gywnZ me© cÖ_g ¸wj K‡i| mv‡_ mv‡_ wW wR m¨vi c‡o hvq| 

Gici Avwg, wmcvnx †iRvDj, wmcvnx gCb, wmcvnx AvjZvd, 

G‡jvcv_vwi ¸wj Ki‡Z _vwK| †cQb n‡Z Avwg ¸wj Kwi| Avgvi ¸wj‡K 

jvB‡bi †cQ‡bi †gRi i¨vs‡Ki ỳBRb Awdmvi gviv hvq| Gici Avgiv 

mevB †cÖq‡bU w`‡q ¸wZ‡q, jvw_ †g‡i †`wL †h †Kn RxweZ Av‡Q wK bv| 

Avgiv wbwðZ nB †Kn RxweZ bvB| wmcvnx †mwjg Avgv‡K wW. G. wW 

bvwmi m¨vi‡K wbqv P‡j †h‡Z e‡j| 

 

Abygvb 1.00/ Uvi ci Avwg wW. G. wW bvwmi m¨vi‡K wb‡q 4_© d¨vwgwj 

†KvqvU©vi-G eveywP© mvB ỳ‡ii evmvq hvB| evmvq wU.wf †`wL| wW. G. wW 

m¨vi †gvevBj eÜ iv‡L| wZwb Avgvi ‡gvevBj n‡Z Zvi ¿̄xi mv‡_ K_v 

e‡jb| †Q‡j †g‡q‡`i †LuvR Lei †bq| 

 

Abygvb 11.30 w`‡K wmcvnx †mwjg Avgv‡K †dvb K‡i Rvbvq †h Zvi 

Mv‡q ¸wj †j‡M‡Q Ges wKQy bv¯—v Avi †gvevBj PvR©vi Zv‡K nvmcvZv‡j 

†cŠ‡Q w`‡Z e‡j| †mwj‡gi evmv n‡Z Avwg †gvevBj PvR©vi I bv¯—vi 

Avbvi Rb¨ Zvi evmvq hvB| evmv n‡Z G¸‡jv wb‡q nvmcvZv‡j hvB| 

wMqv †`wL †mwjg nvmcvZv‡ji eviv›`vi ï‡q Av‡Q| m¨vjvBb jvMv‡bv| 

†mwjg Rvbvq Zvi cvQvq Avi nv‡Z ¸wj †j‡M‡Q| e‡j `ievi n‡ji 

†fZi n‡Z ¸wj †j‡M‡Q| nvmcvZvj n‡Z 12.30 Uvi w`‡K Avwg eveywP©i 

evmvq P‡j Avwm| weKvj Abygvb 3.30/4.00 Uvi w`‡K wmcvnx †mwjg 

G‡m wW. G. wW bvwmi m¨vi‡K wb‡q hvq| e‡j, Zviv 14 m`‡m¨i cÖwZwbwa 

`‡j cÖavbgš¿xi mv‡_ †`Lv Ki‡Z hv‡e| weKvj 4.30 Uvi w`‡K Avwg 
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Awdmvm© †KvqvU©vi Gi w`‡K hvB| bZyb wewìs‡qi w`‡K hvB| K‡qKUv 

†cvov Mvox †`wL| Aí Aí †auvqv DV‡Z‡Q| HLv‡b Avgvi wZbRb we. wW. 

Av‡ii mv‡_ †`Lv nq| Zv‡`i nv‡Z A ¿̄ wQj| Zv‡`i g‡a¨ †_‡K GKRb 

Rvb‡Z Pvq Avwg †Kvb e¨vUvwjq‡bi| Avwg Avgvi e¨vUvwjqb bv¤¦vi ewj| 

Zvici GKmv‡_ Awdmvi‡`i GKUv wewìs-G hvB| cÖ_g GKUv evmvq 

hvB| GKRb Mf©eZx© gwnjv †`wL| `iRv eÜ wQj| Kov bvo‡j `iRv 

†Lv‡j| Av‡iKUv evmvq hvB| `iRv †Lvjv wQj| GKRb eq¯‹ gwnjv‡K 

†KviAvb co‡Z †`wL| †`vZjvi GK evmvq wM‡q Iiv 2000 UvKv cvq| 

 

Gici Avwg eveywP© mvB ỳ‡ji evmvq Avwm| mÜ¨vi mgq †g‡m wM‡q fvZ 

‡L‡q Avwm| mvivivZ Ii evmvq _vwK| ciw`b ỳcyi ỳBUv ch©š— Zvi 

evmvq _vwK| Zvici Avgv‡`i jvB‡bi mvg‡b G‡m Avwg Avgvi A ¿̄ 

†Mvjvevi“` Rgv †`B| Gici A ¿̄ †Kv‡Z wb‡q ivLvi Rb¨ 3.30/4.00 

ch©š— IqvwK©s wWDwU Kwi| ILvb n‡Z jvB‡b Avwm| Zvici †Mvjv¸wji 

kã ïwb| Avwg ZLb †`ŠovBqv mvB ỳ‡ii evmvq Avwm| †`wL †m Kvco 

†Pvco ‡MvQvBqv †iwW n‡”Q| ZLb Avwg Avgvi BDwbdg© Ly‡j Zvi GKUv 

jyw½ Avi GKUv Rv¤úvi c‡i †WBix dv‡g©i †`Iqvj UcKvBqv P‡j hvB| 

iv‡Z Kvgiv½xiP‡i mvB ỳ‡ii GK AvZ¥x‡qi evmvq _vwK| c‡i 01 ZvwiL 

miKvix †Nvlbv cvBqv wcjLvbvq Avwm| GB Avgvi Revbe›`x| ” 

The confessional statement of co-accused Sepoy Kazal Ali 

(C.S.11) runs as under- 

“.......................................................................................2

5.02.09 ¢MËx cmCe ®no q¡¢hmc¡l ®jSl L¡j¡m clh¡ll ¢cL j¡QÑ L¢lu 

®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡el j¡W ¢pf¡q£ jDe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ l¦hm, pq 10/12 Se c¡¢su luRz ®kM¡e jDel p‰ ¢LR¤ °p¢eL 
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¢Rmz Aafl S¡e¡ k¡u k, clh¡l ïl¦ qh 8 V¡l f¢lhaÑ pL¡m 9 V¡uz 

aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h,  ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

 q¡¢gS pq LuLSe ¢jm pcl l¡Cgm hÉ¡V¡¢mu¡e k¡Cz ®pM¡e 30/35 Se 

¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V cm i¡N 

Llz ¢pf¡q£ j¡Del ®ea«aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦hm, ¢jx mv¾v`, mÉ¡x 

e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ L¡X i¡‰¡ NË¦f k¡Cz ¢jx Bma¡g, 

¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦f 

k¡uz................................................ ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant is also a leading member of the 

conspiracy to the occurrence that happened in Peelkhana on 25-

26th Feb, 2009. His complicity to the conspiracy has been 

brought to light by his own confession as well as by the 

confession of co-accused. It appears that he entered into an 

agreement with the co-conspirators and joined with them at 

Sader Mess at 8 A.M. on the date of occurrence prior to Darbar. 

The confession of co-accused Sepoy Kazal Ali (C.S.A 11) also 

made similar statements to the implication of the 

condemner/appellant to conspiracy. The above confessional 

statement of the condemner/appellant and that of co-accused 

have been corroborated  by P.Ws. 33 and 453 who were on duty 
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at central quarter guard at the relevant time and hour. Both are 

eye witnesses to the sequence. The confession of the 

condemner/appellant and that of co-accused appears as a 

relevant fact as against each of the persons believed to be so 

conspiring as well as for the purpose of providing the 

conspiracy as fur as the purpose of showing that any of such 

person was a party to it and there is reasonable ground to 

believe that the condemner/appellant and other accused 

conspired together. P.W. 61 has made corroborative evidence in 

support of his complicity to conspiracy. He deposed that he saw 

the condemner/appellant and other co-conspirators to come 

towards gate No. 5 on 24.02.2009 at 9 P.M. from the residence 

of Zakaria where they entered into an agreement to conspiracy 

for implementing their demands.  

The learned Deputy Attorney General further submits 

that P.Ws. 4, 8, 9, 33, 52, 60, 61, 72, 77, 263 and 453 all are eye 

witnesses to the occurrence. P.W. 4 deposed that he saw the 

condemner/appellant and other 10/12 BDR personnel to move 

around outside Darbar with arms and among them he could 

identify the condemner/appellant. He reiterated in his cross-
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examination that the condemner/appellant had his posting in 44 

Battalion and ‘Avwg Zv‡K Av‡M †_‡KB wPbZvg| †m Avgvi Aaxb ’̄ wQj| 

................ Avwg Zv‡K ¯̂P‡¶ P.O. †Z †`‡LwQ|’ From the suggestion 

on behalf of the condemner/appellant, his above position to 

serve under P.W. 4 rather has been admitted. P.W. 8 saw the 

condemner/appellant with Selim Reza and others in Darbar 

while Selim Reza asked the army officers to go in line position 

and fired on them. He also reiterated in his cross-examination 

that he saw the condemner/appellant to make firing. P.W.9 saw 

the condemner/appellant and other rebellions to take away army 

officers from Darber and when they tried to escape away the 

condemner/appellant and others fired on them. P.W.9 duly 

identified the condemner/appellant of 44 Rifle Battalion. 

P.Ws.33 and 453 identified the condemner/appellant in 

plundering armoury at 8.50 A.M. and that finds corroboration 

by the confessional statement of the condemner/appellant. 

Admittedly both the P.Ws. were on duty at central quarter 

guard at the relevant time and hour. P.W. 33 identfied him with 

his Battalion No. P.W. 453 reiterated in his cross-examination 

that he knew the condemner/appellant well. P.W. 52 saw the 
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condemner/appellant along with others to enter into Darbar 

with arms at about 9.20/25 A.M. and to kill an army officer by 

firing. He also reiterated in his cross-examination that he knew 

the condemner/appellant from earlier- ‘iwdK‡K A‡bK Av‡M †_‡KB 

wPwb|’ P.W. 60 saw the condemner/appellant and other rebellions 

namely DAD Nasir and Selim Reza with arms in his residence. 

P.Ws. 72 and 77 both identified the condemner/appellant since 

they were present in Darbar and saw the condemner/appellant 

there with other rebellions. P.W. 263 also identified the 

condemner/appellant since he entered into her residence on the 

date of occurrence in search of her husband (an army officer) 

along with other rebellions and threatened her.  All the P.Ws. 4, 

8, 9, 33, 52, 60 and 72 saw the condemner/appellant with arms, 

in unlawful assembly and to participate actively to the 

occurrence.   

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case, the inculpatory confession 

of the condemner/appellant  and the confession of co-accused, 

in view of section 10 of Evidence Act, prosecution having 
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succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the reference 

be accepted and the Cr. Appeal/ Jail Appeal filed on behalf of 

the condemner/appellant be dismissed.           

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

of P.Ws 4, 8-9 is vague and unspecified. It appears from the 

record that as many as 12 BDR personnel named Rafiqul Islam 

were there in Peelkhana at the relevant time and hour and there 

were two BDR personnel of same designation as Sepoy in 44 

Battalion. Admittedly none of the above P.Ws referred the 

Battalion and Regiment No. of the condemner/appellant. P.W. 8 

clearly admitted in his cross-examination that the 

condemner/appellant did not serve under him and further that 

he did not see him earlier prior to the occurrence. P.W. 9 also 

admitted in his cross-examination that the condemner/appellant 

did not serve under him and that he can’t say when he joined in 

BDR and where he lived. In the horrific situation that prevailed 

in Darber, in the midst of number of BDR personnel 
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identification of the condemner/appellant by the above P.Ws 

appears doubtful. 

  P.W. 33 refers the condemner/appellant of 44 Battalion, 

but he did not refer the Regiment No. of the 

condemner/appellant. In 44 Battalion there were two BDR 

personnel with the same designation (Sepoy) and name and as 

such without identification by the regiment No. the testimony 

of P.W. 33 also appears vague and unspecified. Moreover, 

admittedly P.W. 33 was confined in the room of the duty officer 

under close door from outside. In the aforesaid circumstances 

his identification of the condemner/appellant inspires no 

confidence. The evidence of P.W. 52 also appears vague and 

unspecified. He also did not refer the Battalion/Regiment No. of 

the condemner/appellant. Admittedly he is a witness of 

supplementary C.S. as he deposed before I.O on 16.02.2011. 

Apparently he is a tainted and tutored witness and his belated 

disclosure of the evidence can’t be relied on. P.W. 60 appears 

as an interested witness. In the horrific situation his safe return 

to the residence and afterwards going outside and again return 

to his residence all appears inconsistent with the prevailing 
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situation in Peelkhana at the relevant time and hour. Moreover, 

in cross-examination on behalf of DAD Nasir he admitted that 

one of his two brothers-in-law have been employed as cook 

after the occurrence. The evidence of P.W. 61 relates to 

conspiracy part of the occurrence. He is also a witness of 

supplementary C.S as he admitted in cross-examination on 

behalf of Selim Reza and others that he deposed before I.O on 

26.02.2011. His belated disclosure of the evidence appears 

unworthy of credit. He also did not identify the 

condemner/appellant with his Battalion and Regiment No. 

Although in his cross-examination he identified the 

condemner/appellant as of Battalion 44, but in absence of 

Regiment No. it remains in ambigious since two BDR 

personnel were in 44 Battalion with the same designation. The 

evidence of P.Ws 72, 77 and 263 does not bear any substance 

and it has no evidentiary value. None of them identified the 

condemner/appellant with his regiment No. P.W. 72 claims to 

identify the condemner/appellant since he came to hospital with 

arms and supervise whether proper treatment was given to the 

patients. She did not disclose any culpability of the 
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condemner/appellant to the offence. P.W. 77 also claims to see 

the condemner/appellant in Darber but she identified him with 

the photo from the office but no such photo was seized and 

produced before the court. Moreover, she herself admitted in 

her cross-examination that she did not see the 

condemner/appellant prior to the occurrence. The evidence of 

P.W. 263 also bears no substance. She claims to identify the 

condemner/appellant among the BDR personnel who came to 

her residence off and on, but she identified him with the photo 

but no such photo was seized and produced before the court. 

None of the P.Ws identified the condemner/appellant in dock. It 

is admitted by P.W. 356 the Magistrate and P.W.654, the 

Investigation officer that the condemner/appellant was taken on 

remand for 13/14 days at three times and thus it is apparent that 

the confession of the condemner/appellant is a product of 

torture having taken in prolonged police custody and it has got 

no evidentiary value. The confession of the co-accused finds no 

corroboration by any independent witness and thus it also finds 

no evidentiary value. Trial court did not consider the statement 

of the condemner/appellant under section 342 of the Code of 
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Criminal Procedure and that has caused miscarriage of justice.  

Modified charge has also not been taken to the notice of the 

condemner/appellant and that vitiates the trial. Prosecution 

utterly failed to establish the charges against the 

condemner/appellant and sentenced was passed merely on 

conjecture and surmise on erroneous findings and the impugned 

order of sentence calls for necessary interference rejecting the 

reference and allowing the Criminal Appeal/Jail Appeal filed on 

behalf of the condemner/appellant.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy attending at the 

ground of 44  Battalion, sharing of thoughts with the co-

conspirators, formulation of the plan of breaking kote and 

magazine and hostages the army officers in Darbar, taking up 

SMG from kote and afterwards moving towards Darbar and at 



 

 

1027 

one time firing on two officers with the rank of Major and 

killed them as appears from his own confession and confession 

of co-accused Sepoy Kazal Ali (C.S. 11).   

All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 
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joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘25 ZvwiL mKv‡j euvwk gvivi mv‡_ mv‡_ Avwg bx‡P †b‡g †Kv¤úvbx IqvBR dj 

Bb nB| `iev‡ii w`‡K gv‡P©i mgq mevB hLb ùvovq ZLb wmcvnx †mwjg Avgvi 

Avi wmcvnx Rwm‡gi wbKU G‡m e‡j †Zv‡`i `iev‡i hvIqv jvM‡ebv, †Zviv _vK| 

Av‡k cv‡k _vwKm| Avwg ZLb †Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| wmcvnx 

Rmxg m`‡ii mvg‡b `vov‡bv wQj| Gici Avwg †Kw›Ub, Awd‡mi  Av‡k cv‡k 

wQjvg| AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg m`i †g‡mi w`‡K Avm‡Z 

_v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L m`i †g‡m Avm‡Z e‡j| ZLb 

Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i †g‡m hvB| Gici wmcvnx †iRvDj (Avi 

wc †iRv), wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gBb mn A‡bK wmcvnx Av‡m| 

msL¨vq 20/25 Rb n‡e| Gici wmcvnx †mwjg Ges wmcvnx †iRvDj e‡j AvR 

`iev‡i me Avwg© Awdmvi Dcw ’̄Z _vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex 
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`vIqv Av`vq Kiv hv‡e| Zvici †mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv MÖ“‡c 

fvM K‡i Ges e‡j GK MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c g¨vMvwR‡b hv‡e Ges 

A ¿̄ I †Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx †mwj‡gi mv‡_ wmcvnx KvRj, 

wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 Rb †Kv‡Z hvq A ¿̄ Avbvi Rb¨| 

wmcvnx †iRvD‡ji mv‡_ wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 5/7 Rb 

g¨vMwR‡b hvq ¸wj evi“` Avbvi Rb¨| Avwg ZLb m`i †g‡mi mvg‡b `vov‡bv 

_vwK| Gi 8/9 wgwbU ci wmcvnx †mwjg, wmcvnx gCb, wmcvnx KvRj A ¿̄ wb‡q 

`ievi n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx †iRvDj, wmcvnx AvjZvd, wmcvnx 

Rwmg mn AviI 4/5 Rb ¸wji Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K hvq| 

Avwg ZLb †Kv‡Z wM‡q GKwU Gm. Gg. wR †bB Ges iv¯—vi Dci †_‡K ¸wj 

‡bB| Av‡M hviv ¸wj wb‡Q Zviv †bIqvi mgq A‡bK ¸wji c¨v‡KU iv¯—vq c‡o 

hvq| Avwg A ¿̄ wb‡q `ievi n‡ji w`‡K hvB|............................................ 

Avwg `ievi n‡ji †÷‡Ri mvg‡b hvB| †`wL †÷‡Ri cv‡ki †`qv‡j wW. G. wW 

bvwmi m¨vi †njvb w`qv e‡m Av‡Q| Avwg Ibv‡i nvZ a‡i UvBbv wbqv Avwm| Ibvi 

†`Lv‡`wL ‡m›U«vj Gm. Gg. †KI Iqv‡ji Avovj n‡Z ‡ei n‡q Av‡m| `iev‡ii 

gvSvgvwS ùvwo‡q wmcvnx †mwjg n¨vÛgvBK w`‡q †h mg¯— Awdmvi †÷‡Ri 

†cQ‡b c ©̀vi Avov‡j, ivbœvN‡i, Uq‡j‡U jywK‡q Av‡Q- Zv‡`i‡K †ei n‡q Avm‡Z 

e‡j| ZLb `ievi n‡j wmcvnx †iRvDj, wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx 

gCb Xy‡K| Zv‡`i mevi nv‡Z A ¿̄ wQj| †mwjg K‡qK evi gvB‡K ejvi ci ‡Kn 

†ei nq bvB| ZLb †mwjg MvwjMvjvR K‡i Awdmvi‡`i‡K †ei n‡q Avm‡Z  
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e‡j| e‡j, ÔÔevb‡Pv‡Ziv, gv`vi †Pv‡`iv †eiv n‡q Avq, bv nq ¸wj KieÕÕ| 

Gici ỳB GKRb ỳB GKRb K‡i †ei n‡q Av‡m| Avwg ZLb `ievi n‡ji 

gvSvgvwS‡Z Avwm| Gici G‡K G‡K c ©̀vi Avovj, ivbœvNi Ges Uq‡jU n‡Z 

8/10 Rb Awdmvi †ei n‡q Av‡m| wW wR m¨vi c ©̀vi Avovj †_‡K †ei n‡Z 

†`wL| Awdmviiv †ei nevi ci wmcvnx †mwjg gvB‡K e‡j, GZw`b †Zviv 

Avgv‡`i wm‡½j jvB‡b dj Bb KivBQm GLb †Zviv mevB wm‡½j jvB‡b dj Bb 

n| Awdmviiv jvBb a‡i ùvovq, ZLb mevi mvg‡b wQj wW wR| GKRb Awdmvi 

e‡j D‡V, ÔÔ‡Zvgv‡`i wK mgm¨v, `vex `vIqv Avgv‡`i e‡jv, †Zvgv‡`i `vex `vIqv 

c~ib Kie, Avgv‡`i‡K †g‡ivbvÕÕ| ZLb wmcvnx KvRj e‡j, GZw`b gvbv nq bvB, 

GLb Avi wK gvbv n‡e| Gici me Awdmvi‡`i‡K jvBb K‡i cwðg †MB‡Ui 

w`‡K †bIqv nq| Avwg Awdmvi‡`i †cQ‡b _vwK| mv‡_ wW. G. wW bv‡mi wQj| 

Awdmviiv †MB‡Ui gy‡L †cuvQ‡j †MB‡Ui KvQ †_‡K wmcvnx gywnZ me© cÖ_g ¸wj 

K‡i| mv‡_ mv‡_ wW wR m¨vi c‡o hvq| Gici Avwg, wmcvnx †iRvDj, wmcvnx 

gCb, wmcvnx AvjZvd, G‡jvcv_vwi ¸wj Ki‡Z _vwK| †cQb n‡Z Avwg ¸wj Kwi| 

Avgvi ¸wj‡K jvB‡bi †cQ‡bi †gRi i¨vs‡Ki ỳBRb Awdmvi gviv hvq| Gici 

Avgiv mevB †cÖq‡bU w`‡q ¸wZ‡q, jvw_ †g‡i †`wL †h †Kn RxweZ Av‡Q wK bv| 

Avgiv wbwðZ nB †Kn RxweZ bvB|’ 

This has also inference from the confessinal statement of 

co-accused Sepoy Kazal Ali (C.S. 11)- ‘aMe ®c¢M ®k, 44 

hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se 
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c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ ¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l 

nl¦ q−h 8 V¡l f¢lh−aÑ pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, 

¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz 

®pM¡−e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  

2¢V c−m i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx 

p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz ¢jx 

Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz’ 

This finds corroboration by the evidence of P.Ws. 8, 9 

and 52.  

P. W. 8 deposed-  

“H mgq `ievi n‡j evB‡i 20/25 Rb ˆmwbK‡K `ievi nj †NivI K‡i 

ivL‡Z †`wL| wmcvnx †mwjg †iRv Avgv‡K jvBb cwRk‡b †h‡Z e‡jb Avgiv 

mvg‡bi ‡g‡S‡Z ï‡q cwo| wmcvnx †mwjg †iRv, wmcvnx Beªvwng wmcvnx nvwee I 

wmcvnx iwdKzj wmcvnx Avwe ỳj I nvi“byi iwk` 2 Rb 24 ivB‡dj Avgv‡`i 

Dci ¸wj el©b K‡i|” 

P.W. 9 deposed-  

“wmcvnx †mwjg †iRv QvovI wmcvnx mv¾v` û‡mb 13 e¨vUvwjqb wmcvnx 

Beªvnxg 44 e¨vUvwjqb wmcvnx Ievq ỳj 44 e¨vUvwjqb wmcvnx wmcvnx iwdKzj 44 

e¨vUvwjqb I j¨vÝ bv‡qK Ggivb 24 e¨vUvwjqb mn AviI wKQz BDR m`m¨ 

Awdmvi‡`i w`‡K A ¿̄ ZvK K‡i `ievi n‡ji cwðg w`‡K †h‡Z _v‡K| DG 
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`ievi n‡j cwðg DËi †MU w`‡q †ei nIqvi gvÎB cÖPÛ †Mvjv¸wj ïi“ nq| 

Awdmviiv Avkª‡qi Rb¨ cvjv‡Z _v‡K| wmcvnx †mwjg †iRv wmcvnx Av‡Zvqvi 44 

e¨vUvwjqb| wmcvnx Beªvnxg, wmcvnx Ievq ỳj wmcvnx iwdKzj wmcvnx mv¾v` j¨vt 

bv‡qK BKevj 24 e¨vUvwjqb mn A‡b‡KB Awdmvi‡`i w`‡K ¸wjel©©Y Ki‡Z 

†`wL|” 

P.W. 52 deposed-  

“MZ 25-2-09 9Uvq `ievi n‡j wQjvg| Avwg mvDÛ wm‡óg Acv‡iU‡ii 

`vqx‡Z¡ wQjvg| mKvj 9 Uv 20-25 wgt wmcvnx gvBb A ¿̄ mn wWwR Gi w`‡K ZvK 

K‡i Ab¨vb¨ Awdmv‡iiv Zv‡K wbi ¿̄ K‡i| wmcvnx KvRj A ¿̄ mn Xy‡K I gvBb 

aivcovq †m †ei n‡q hvq| `ievi n‡ji evB‡i ¸wji kã nq| wmcvnx †mwjg 

†iRv, Beªvnxg AvjZve, iwdKzj I j¨vÝ bv‡qK BKivgyj wmcvnx AvBqye mn 

A‡bK mk ¿̄ we‡ ª̀vnx `ievi n‡j †gBb‡MU w`‡q wfZ‡i Xy‡K| Zvnviv GKRb 

Awdmvi‡K ¸wj K‡i nZ¨v K‡i| †mwjg †iRvi nv‡Z n¨vÛ gvBK wQj| †m D³ 

gvBK w`‡q Awdmvi‡`i †ei nIqvi wb‡ ©̀k †`q| wmcvnx †mwjg †iRv I Zvi m‡½ 

_vKv mk ¿̄ we‡ ª̀vnxiv Awdmvi‡`i j¶ K‡i eªvm dvqvi I c‡i G‡jvcv_vix ¸wj 

Ki‡Z _v‡K| m‡½ m‡½ wWwR mn †ek K‡qK Rb Awdmvi ¸wjwe× n‡q gvwU‡Z 

c‡o hvq gviv hvb|” 

P.W. 61 provides direct evidence of his complicity to the 

conspiracy in attending at the residence of Zakaria, near gate 

No. 5 in taking oath to uproot the army officers at any rate- ‘24-
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2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U G‡m †`L‡Z cvB 

44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  mv ỳj−¨v, Kvgi“j, 

†gRevn DwÏb, †mwjg mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U Avm‡Z †`wL evwni 

n‡Z| Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex `vIqv Av`v‡qi 

Rb¨ RvKvwiqvi evmvq wM‡qwQjvg|’ It finds corroboration by the 

evidence of P.Ws. 33 and 453 who were on duty at central 

quarter guard on 25.02.2009. He deposed ‘mKvj 6 Uvq †K› ª̀xq 

†KvqvU©vi Mv‡W©i wWDwU‡Z wQjvg| Abygvb mKvj 8.50 wgt duty officer Gi 

i“‡g emv wQjvg| `iRv  w`‡q evB‡q ZvwK‡q †`wL 20/25 Rb wewWAvi m`m¨ 

Gw`K Iw`K ZvKv‡”Q| Zv‡`i †`‡L m‡›`n nIqvq Zv‡`i Kv‡Q hvB I †P‡jÄ K‡i 

ewj †Zvgiv wK KiQ I MvW© KgvÛv‡ii D‡Ï‡k¨ ewj Giv Kviv wKfv‡e Avmj ? 

m‡½ m‡½ ˆmwbKMb Avgvi D‡Ï‡k¨ KzËvi ev”Pv ïqv‡ii ev”Pv Avwg© Awdmvi e‡j 

Svwc‡q c‡i Avgv‡K wKj Nywl jvw_ gv‡i| GB mgq ZvwK‡q †`wL A ¿̄vMv‡ii 

MvW©Mb bxi‡e `vwo‡q Av‡Q| Zviv Avgv‡K ‡Ps ỳjv K‡i a‡i wb‡q iwk I †PBb 

w`‡q nvZcv †e‡a †d‡j Mjv wU‡c nZ¨vi †Póv K‡i| †KD †KD e‡j †eq‡bU 

LywP‡q †g‡i †dj| Zviv Avgvi nvZ Nwo †gvevBj †dvb wQwb‡q †bq| Avgv‡K 

†e‡a †i‡L evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© 

KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi 

mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i g‡a¨ Avwg wmcvnx 
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†mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK BKivg, wmcvnx iwdKzj 

Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj I wmcvnx nvwee‡K 

wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, BKevj 24 e¨vUvwjqb, Avi,wc 

†iRvDj m`i e¨vUvwjqb evKx mK‡jB 44 e¨vUvwjq‡bi m`m¨|’ 

P.W. 453 deposed- ‘we‡ ª̀vnxiv wQj Abygvb 30/35 Rb| wKQy¶‡bi 

g‡a¨ †Kv‡_i `iRv †f‡½ A ¿̄ wb‡q †KvqvUvi MvW© †_‡K P‡j hvq| Zv‡`i g‡a¨ 

63907 wmcvnx †mwjg †iRv, 63922 wmcvnx KvRj Avjx, 74852 wmcvnx 

iwdKzj, 74694 wmt Rwmg gwj−K, 56942 wmt nvweeyi ingvb, I 13 

e¨vUvwjq‡bi 77224 wmcvnx mv¾v`, 47474 j¨vt bvt GKivgyj‡K wPb‡Z cvwi| 

Gi c‡iB `ievi n‡j dvqv‡ii kã ïwb|’ In cross –examination on 

behalf of the condemner/appellant he reiterated –‘¢pf¡q£ l¢gL¥m 

44 hÉ¡−V¢mu¡−elz’. It is to be noted that the condemner/appellant 

hailed from 44 Battalion. 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities. P.W.9 provided direct evidence against the 

condemner/appellant of his killing activities in Darbar. He 

deposed –‘ wmcvnx †mwjg †iRv QvovI wmcvnx mv¾v` û‡mb 13 e¨vUvwjqb 
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wmcvnx Beªvnxg 44 e¨vUvwjqb wmcvnx Ievq ỳj 44 e¨vUvwjqb wmcvnx wmcvnx 

iwdKzj 44 e¨vUvwjqb I j¨vÝ bv‡qK Ggivb 24 e¨vUvwjqb mn AviI wKQz 

BDR m`m¨ Awdmvi‡`i w`‡K A ¿̄ ZvK K‡i `ievi n‡ji cwðg w`‡K †h‡Z 

_v‡K| DG `ievi n‡j cwðg DËi †MU w`‡q †ei nIqvi gvÎB cÖPÛ †Mvjv¸wj 

ïi“ nq| Awdmviiv Avkª‡qi Rb¨ cvjv‡Z _v‡K| wmcvnx †mwjg †iRv wmcvnx 

Av‡Zvqvi 44 e¨vUvwjqb| wmcvnx Beªvnxg, wmcvnx Ievq ỳj wmcvnx iwdKzj wmcvnx 

mv¾v` j¨vt bv‡qK BKevj 24 e¨vUvwjqb mn A‡b‡KB Awdmvi‡`i w`‡K ¸wjel©©Y 

Ki‡Z †`wL|’ 

All the P.Ws. 4, 8, 9, 52, 60, 72, 77, 263 saw him with 

arms and participating to the occurrence. P.W. 4 identified the 

condemner/appellant with his Battalion No. He reiterated in his 

cross-examination that he knew the condemner/appellant from 

earlier and he himself saw him at the place of occurrence. P.Ws. 

9, 33, 61 also indetified him with his Battalion No. P.W. 453 

identified him with his Regiment No.  

All the P.Ws. 4, 8, 9, 33, 52, 60 and 72 saw the 

condemner/appellant with arms, in unlawful assembly and to 

participate actively to the occurrence.   

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  
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In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.20 Sepoy/59049 Md. Mizanur 

Rahman @ Rostam. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.35 Sepoy/75327 Md. Tobbach Ali 

 P.W.97 Havilder/37931 Md. Golam Mostafa 

 P.W.98 Lance Naik/38812 Md. Shahidul Islam 

 P.W.333 Mohammad Moazzaem Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confession statements of co-

accused– 

Sepoy Selim Reza (C.S.6) 

Kazal Ali (C.S.A.11) 

Sepoy Ziaul Hoq (C.S.A.27) 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W. 61  Habilder 43607 Md. Ashraf Uddin,  

P.W.102 Havilder/46319 Jamal Uddin. 

P.W.1, the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 
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P. W. 35 deposed that on 25.02.2009 he had his duty at 

sector magazine and on that day he had with him Habilder 

Habibur, Habilder Majid, Habilder Kalam, Sepoy Munnaf, 

Sepoy Lutfor, Sepoy-Al-Amin and Sepoy Abu Bakkar and they 

had their duty from 7 to 9 A.M. Making over the charge he 

went on rest at 9 A.M. At about 9.15 A.M. 14/15 rebellions 

entered into magazine. They asked to open the door and 

threatened their life. Among them, he could identify Sepoy 

Altaf, Sepoy Siddique, Sepoy Mizan of 44 Battalion and 

Sepoy Paltan Chakma and Sepoy Lutfor Alam of 24 Battalion. 

DAD Miraz took away arms from the guards on duty and kept 

the arms of other guards under lock and key. Being unarmed he 

could not make protest. The rebellions took away arms and 

ammunitions and locked the door keeping him inside He came 

out from the back door and see hundreds of rebellions were 

taking arms and firing insistently. Being afraid he took shelter 

in 14 Battalion and left Peelkhana on the following day on 

26.02.2009.  

In cross-examination on behalf of the 

condemner/appellant he stated that Kahar Akanda was the 
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investigation officer and he deposed before him on 13.07.2009. 

He deposed before the I.O. the regiment number of the 

condemner/appellant as 59049. He denied the suggestion that 

the aforesaid number was not of Mizan but of Rafiq. They got 

four hours rest after two hours duty. During rest period arms 

was in the custody of guard commander. Record was 

maintained for depositing arms. He cannot say whether the duty 

roster of 25.02.2009 was seized. He used to live in soldier’s 

barrack. It was 150 yards away from magazine. Habilder Matin, 

Sepoy Kamal, Sepoy Bakkar, Sepoy Lutfor Rahman were on 

rest with him. Sepoy Al Amin took over charge from him. He 

deposed before the I.O. that 8 persons including himself were 

on duty. He denied the suggestion that he was not on duty and 

that he deposed falsely. He served under 44 Battalion. The 

condemner/appellant asked him to take arms but for taking no 

arms he was tortured and was confined in guard room. He 

denied the suggestion that he did not depose before the I.O. that 

he was assaulted. He was alone in the room when the room was 

closed from outside. He took his evening meal on 25.02.2009 in 

the mess. At the time of taking meal he had opportunity to meet 
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with other soldiers. He denied the suggestion that he did not 

depose before Kahar Akanda but before A. B. Siddique. He 

denied the suggestion that he did not know of the occurrence. 

He denied the suggestion that CID proposed him to make a 

false deposition and that he deposed falsely at the instance of 

CID. He denied the suggestion that he was in the rebellion 

group and had implication to the occurrence of BDR carnage. 

He denied the suggestion that at 9.40 the condemner/appellant 

Mizan was in Darber. He reiterated that he himself saw them in 

plundering magazine at 9.10 A.M.  

P.W. 61 deposed that he joined BDR on 1.10.1983. On 

24.02.2009 while he was coming back from Tatoo-show 

towards his residence he happened to meet with Sepoy Mijanur 

Rahman,  Sepoy Selim  Reza, Sepoy Mehedi Hasan, Rafiqul, 

Rezaul Karim, Ayub, Atiqur Rahman, Sadullah, Kamrul, 

Mesbah Uddin, Selim and others of 44 Battalion to come 

towards gate No. 5. On query, among them Mijanur Rahman 

told him that they went to the residence of Zakaria for 

implementing their demands.   
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No cross-examination was made to this witness on behalf 

of the condemner/appellant.  

P.W.97 deposed that on 25.02.2009 he attended Darber 

and took seat in the back row. He heard a terrible sound in 

Darber and thereby left Darber. Coming out from Darber he 

stood on the road. At that time he came to see the 

condemner/appellant Sepoy Mizanur (59049) and Sepoy Rajib 

(75994) with arms in the field of Noor Mohammad School and 

College. He also observed that firing was made from different 

sites. To save himself he left Peelkhana through gate No.5.  

In cross-examination on behalf of the 

condemner/appellant he stated that he cannot say how many 

BDR personnel attended Darber from 44 Battalion, but it might 

be 200/250. The soldiers took seat on the carpet of the floor. 

They were at a distance from him. He came out from west gate 

of Darber at about 9.40/ 9.45 A.M. Gate No.5 is near to Noor 

Mohammad School and College. He knew Sepoy Mahbub. He 

narrated the occurrence to his commander. He cannot say 

whether the condemner/appellant was in Darber. He denied the 
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suggestion that he did not see the condemner/appellant with 

arms.  

P.W. 98 deposed that on 25.02.2009 he attended Darber. 

For want of accommodation he came back to Barak and stayed 

on 2nd floor. At 9.30 A.M. he came to hear a hue and cry of the 

people. From veranda he came to see BDR personnel to run 

towards line. He came to see the condemner/appellant Sepoy 

Mizanur (59049) with S.M.G. Nazrul (cook 2562) with rifle 

and to make fire. Nazrul was moving towards 44 Battalion. 

Sepoy Akram (76801) asked all to come down and take arms. 

Sepoy Akram also threatened that if anybody is found without 

arms he would be shot. They were firing from the basket 

ground. He took shelter under the cot of the room. After 15 

minutes he came out and stayed in the line.  

In cross-examination of behalf of the 

condemner/appellant, he stated he remained under the care of 

police for 7/8 days. As many as 34 BDR personnel of 44 

Battalion remained under the care of police. BDR personnel 

from other sector remained in another floor. He denied the 

suggestion that at the instance of the police he was cited as 
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witness. He cannot say whether the condemner/appellant went 

to Darber but he found him with arms. He denied the 

suggestion that he did not see the condemner/appellant at the 

time of occurrence.  

P.W. 102 deposed that he attended Darber on 25.02.2009 

and on hearing firing sound every one came out from Darber. 

He also came out and took shelter in the residence of Sepoy 

Delowar. At about 9.40 A.M. he came to see in front of the 

residence 76622 Sepoy Saiduzzaman, 46387 Habilder 

Sachindra Nath Roy to move towards dairy firm by making fire. 

At about 11 A.M. he came to see the condemner/appellant 

59049 Sepoy Mizanur with arms in a vehicle and to make 

announcement for taking arms by all and to kill the army 

officers inside Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he deposed before the I.O. 

on 21.03.2009 and 04.10.2009. He made different statements on 

the above dates. He cannot say whether the 

condemner/appellant went to Darber. In 44 Battalion there was 

no M.I. room. He denied the suggestion that he did not see the 
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condemner/appellant with arms and that he did not see him to 

make announcement through mike.  

P.W.333 deposed that he recorded the confessional 

statement of the condemner/appellant Sepoy Md. Mizanur 

Rahman. He identified his confessional statement as exhibit 403 

and his signature exhibit 403 (1) series.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he explained column No. 5 before the 

condemner/appellant. The condemner/appellant did not 

complain of any torture before him. There is no reference 

whether the condemner/appellant was taken on remand. He 

denied the suggestion that he did not record the statement in the 

language of the condemner/appellant. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 01.04.2009 and took him on 

remand for 14 days at 3 three times. He denied the suggestion 

that he obtained the confession of the appellant by way of 

oppression. 161 statement of P.W. 35 was recorded on 

13.07.2009 by the member of the investigation team. At that 
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time the appellant was in custody. In 161 statement of P.W. 35 

there is the reference of the name AB Siddique.  He deposed in 

his 161 statement on 25.02.2009 the guard commander was 

Habibur Rahman. He perused 164 statement of Habibur 

Rahman. The condemner/appellant joined in Darber under 

leadership of Habilder Major. P.W. 97 hailed from ‘C’ 

company and the appellant ‘B’ company under the same 

Battalion. The case No. was wrongly recorded in 161 statement 

of P.W. 97. At the time of occurrence Commanding Officer of 

44 Battalion was Lt. Col. Shams. He deposed before him on 

04.03.2009. He did not refer the name of the 

condemner/appellant. P.W. 97 deposed that at 8 A.M. he was in 

Darber. He also deposed that after a while there happened 

terrible sound. He further deposed that he left Peelkhana 

through gate No. 5. In 161 statement of P.W. 98 the reference 

of case No. has been deposed wrongly. He deposed before him 

that having no room in Darber Hall he came back to Barak at 

the instruction of central Subedar Maj. Nurul Islam. Cook 2562 

Fazlul Haq is not an accused in the case. In 161 statement of 

P.W. 102 the reference of case No. has been wrongly recorded. 
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P.W. 102 hailed from ‘A’ company and the appellant ‘B’ 

company under the same Battalion. He did not seize the van-

cart as referred in his 161 statement. P.W. 102 was in BDR 

Hospital. He denied the suggestion that he made false statement 

being tutored by Police. P.W. 61 deposed of Mizanur Rahman 

of 24 Battalion in his 161 statement. He denied the suggestion 

that he implicated the condemner/appellant falsely. He 

reiterated that the appellant had complicity in conspiracy.  

The Confessional Statement ofconvict-appellant Sepoy 
Md. Mizanur Rahman runs as under- 

“A¡¢j 9j ®nÊe£ f¡nz A¡¢j 13/01/94 p¡m ¢h¢XA¡l H ®k¡Nc¡e L¢lz 
A¡¢j Q–NË¡jl h¡Ca¥m C‹a ®VÊ¢ew Ll 37 hÉ¡V¡¢mu¡el Ad£e L„h¡S¡l 7 j¡p 
Q¡L¥l£ L¢lz aMe hÉ¡V¡¢mel p¡b Hp l¡jNs 2/3 j¡p ¢XE¢V L¢lz Hlfl e¡CMw- 
R¢sa 4 hvpl Q¡L¥l£ Ll hÉ¡V¡¢mu¡el p¡b p¡ar£l¡u k¡Cz ®pM¡e 5 hvpl Q¡L¥l£ 
®no 12 hÉ¡V¡¢muel Ad£e l¡‰¡ j¡¢Vl l¡SeNl ®k¡Nc¡e L¢lz ®pM¡e HL hvpl 
Q¡L¥l£ ®no 9/11/2007 a¡¢lM  44 l¡Cgm hÉ¡V¡¢mel  ¢h ®L¡Çf¡¢el Ad£e 
¢h¢XA¡l pcl cçl, ¢fmM¡e¡ Y¡L¡u ®k¡Nc¡e L¢lz ¢h¢XA¡l pcl cçl ¢h¢XA¡l 
pç¡q EfmrÉ 24/02/2009 a¡¢lM A¡j¡l e¡Ù¹¡ ¢halel ¢XE¢V ¢Rmz c¤f¤l 
hsM¡e¡ M¡Cz I¢ce påÉ¡u pju 44 l¡Cgm hÉ¡V¡¢muel p¡jel jp¢Sc j¡N¢lhl 
e¡j¡S fsa ®Nm 44 l¡Cgm hÉ¡V¡¢muel C L¡Çf¡e£l ¢pf¡q£ ®p¢mj A¡j¡L hm 
®k A¡fe¡L ®g¡e Ll f¡Ju¡ k¡u e¡z e¡j¡Sl fl Afr¡ Llhe Lb¡ A¡Rz A¡¢j 
e¡j¡S ®no Afr¡ e¡ Ll m¡Ce Qm A¡¢pzl¡a ®f±e A¡VV¡l ¢cL ®l¡m Lm quz 
®l¡mLm ®no l¡a 8.00V¡l  pju 44 l¡Cgm hÉ¡V¡¢muel ¢h ®L¡Çf¡e£l ¢pf¡q£ 
q¡¢hh, q¡¢ph¤l ¢Su¡ A¡j¡L ®XL 44 l¡Cgm hÉ¡V¡¢muel NË¡Eä ¢eu¡ k¡uz aMe 
¢pf¡q£ q¡¢ph¤ll ®j¡h¡Cm ®g¡e A¡p Hhw ®L ®ke ®g¡e h¡Cl k¡Ju¡l ®m¡Lne 
®cuz A¡jl¡ ph¡C 5ew ®NV ¢cu¡ ®hl qu h¡Cll HL Q¡ul ®c¡L¡e hp Q¡ M¡Cz 
aMe ®p¢mj  A¡j¡l eðl ®g¡e AhÙÛ¡e ®Se A¡j¡cl ¢eLV A¡pz aMe p¢mj A¡j¡-
cl ¢eu 5ew ®NVl c¢re ¢cL e¡¢pl E¢Ÿe ¢f¾V¤l h¡p¡l 20/25 c§l jp¢Scl ®j¡-
sl A¡Nl X¡ef¡nÄÑ ¢VepV ¢h¢ôwu ¢eu k¡uz h¡s£l j¡¢mLL S¡¢ee¡ ah h¡s£l ®NV 
¢cu e£Q¤ qu fÐhn Lla quz ®pM¡e ¢Nu HL¢V hs l¦j 10/15 Se ¢h¢XA¡l pcpÉ-
L A¡m¡Qe¡ Lla ®c¢M, l¦jl m¡CV ¢Rme¡; ®j¡jh¡¢a S¡m¡e¡ ¢Rmz fÐbj ®p¢mj I 
h¡s£l ®NV ¢cu¡ Y¤Lz fl q¡¢hh, ¢Su¡ Y¤L, A¡¢j J q¡¢ph l¦jl clS¡u ®L¡m ®Oo 
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cy¡¢su  b¡¢Lz aMe HLSe ®m¡L hm ®k HV¡ gÉ¡¢j¢m ®L¡u¡V¡l HM¡e Ha ®m¡L 
®Le? A¡j¡cl HLSe aMe hm ®k, A¡jl¡ HM¡e AÒf pjul SeÉ Lb¡ hma H-
p¢R, Qm k¡h¡z Hl fl ¢pf¡q£ ®p¢mj hm ®k, HM¡e A¡l Lb¡ hm¡ k¡h e¡z g¡Cm 
¢X¢pne qh A¡N¡j£L¡m 25/02/09 a¡¢lM pL¡m p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel  
NË¡Eä ph¡C pL¡m p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel Ef¢ÙÛa b¡Lhez ®pM¡e 2/1 
¢j¢eV b¡¢Lz B¢j ®L¡e Lb¡ h¢m e¡C z ph¡l p¡b p¡b  A¡¢jJ ®hl qu A¡¢pz l¡a 
9.00 V¡l pju m¡Ce ¢gl A¡¢pz Na 25/02/09 a¡¢lM 6.30 ¢j¢eVl pju O¤j 
®bL EW 24/02/09 a¡¢lMl ¢pÜ¡¿¹ Ae¤k¡u£ A¡¢j 44 l¡Cgm hÉ¡V¡¢muel NË¡Eä 
e¡ ¢Nu pL¡m 7.00 O¢VL¡l pju clh¡l k¡Ju¡l SeÉ g¢me qCz pL¡m 7.30 
¢j¢eVl pju clh¡l qml p¡je k¡Cz A¡j¡cl ®L pL¡m 8.00 O¢VL¡u clh¡l qm 
Y¤L¡u clh¡l qml ¢ial A¡¢j  j¡T¡j¡¢T h¢p, pL¡m 9.00 O¢VL¡l pju ¢X¢S j-
q¡cu clh¡l öl¦ Llez fÊbj f¢hœ ®L¡lA¡e ®amJu¡a ¢cu clh¡l öl¦ quz ¢X¢S 
jq¡cu ph¡CL p¡m¡j S¡¢eu ¢h¢XA¡l pç¡q EfmrÉ fÐd¡ej¿»£l fÉ¡lX i¡m quR 
hm ph¡CL deÉh¡c ®cez  ¢a¢e aMe Na hRll ¢Xp¢ ¢fÔe hw ®Mm¡d§m¡l j¡ei¡m 
¢Rme¡ hm EõM Ll ph¡CL A¡l¡ i¡m Ll¡l fl¡jn ®cez Hl fl ¢X¢S jq¡cu 
Af¡lne X¡mi¡al fÐp‰ hmz plL¡l A¡j¡cl ¢eLV 4®L¡¢V V¡L¡ f¡h A¡l A¡j¡-
cl 15 ®L¡¢V V¡L¡l c¤d J AeÉ¡eÉ âhÉ¢d l¢ra A¡Rz Hph ¢h¢œ² Ll plL¡ll 
V¡L¡ f¢ln¡d Ll h¡L£ V¡L¡ ¢h¢XA¡l LmÉ¡Z hÉu Ll¡ qhz Hje pju qW¡v ®c¢M ¢X 
¢S jq¡cul h¡j ¢cLl clS¡ ¢cu AÙ» q¡a HL ¢h ¢XA¡l ¢pf¡q£ Hp ¢X¢S jq¡cul 
¢cL AÙ» a¡L Ll EµQül ¢L ®ke hm¢Rmz pñha,ÔÔ®q¡ô, qÉ¡äp BfÕÕ ah A¡¢j 
¢e¢ÕQa eC ¢L hm¢Rmz ®m¡LSe aMe ®c±s¡c±¢s öl¦ Llz ¢X ¢X¢S jq¡cu J ¢X ¢S 
jq¡cu aMe cy¡¢su fsz A¡¢j clh¡l qml 5ew  ®NVl i¡‰¡ S¡e¡m¡ ¢cu ®hl qu 
44 l¡Cgm hÉ¡V¡¢muel m¡Ce k¡Cz  f¢bjdÉ A¡¢j ®N¡m¡…¢ml në öea f¡Cz 
clh¡l qml Qa¥fÑ¡n ¢cu aMe g¡u¡¢lw q¢µRmz A¡¢j m¡Ce Hp ®c¡am¡u f¢ÕQj ¢c-
L ®lØV ®eCz A¡¢j A¡e¤j¡¢eL 20/25 ¢j¢eV JM¡e hp b¡¢L Hhw A¡j¡l VÊ¡ˆ b¡L¡ 
e¡Ù¹¡l fÉ¡LV ®hl L¢lz aMe e£Q hå¥Ld¡l£ j¤M¡nfs¡ 10/12 Se ¢h¢XA¡l pcpÉ 
Hp hm Efl k¡l¡ A¡R a¡s¡a¡¢s e¡jzM¡¢m q¡a b¡Lm  …¢m Ll¡ qhz aMe j¡CL 
ö¢e ®k, q¡¢au¡l R¡s¡ L¡EL ®cMm …¢m Ll¡ qhz A¡¢j A¡Ù¹ A¡Ù¹ 24 hÉ¡V¡¢muel 
p¡je ¢cu¡ 44 hÉ¡V¡¢muel ®L¾cÊ£u ®L¡a k¡Cz aMe ®L¡al ph clS¡ ®M¡m¡ ®c¢Mz 
A¡¢j fs b¡L¡ HL¢V l¡Cgm ¢eu¡ ®c¢M g¡u¡¢lw ¢fe e¡Cz A¡¢j a¡lfl 24 
hÉ¡V¡¢muel ¢fRe ¢cL ¢cu¡ l¡Ù¹¡ ¢cu 44 hÉ¡V¡¢muel NË¡Eäl ¢cL k¡Ju¡l pju 
®L¡a ®bL 200 NS c§l jÉ¡N¡¢Se k¡Cz jÉ¡N¡¢Sel p¡je ¢cL ¢fL A¡f c¡s¡e¡ 
10/12 Se  …¢m i¢aÑ ¢pm h„ A¡Rs¡u i¡‰¢Rmz A¡¢j aMe iu 20 l¡Eä …¢m 
i¢aÑ 2¢V Q¡kÑ¡l ¢eCz Hlfl ¢fRe ¢cL ¢cu A¡jh¡N¡e qu gÉ¡¢j¢m ®L¡u¡VÑ¡l k¡Cz  
aMe ®hm¡ 11.00 O¢VL¡z c¤C gÉ¡¢j¢m ®L¡u¡VÑ¡ll j¡TM¡e fÔ¡ØV¡l Ll¡ gy¡L¡ 
S¡uN¡u hp b¡¢Lz A¡j¡l Ù»£l ¢eLV A¡¢j ®g¡e L¢lz a¡lfl A¡j¡l nÄöl A¡j¡L 
®g¡e Ll ®My¡SMhl ®euz A¡j¡L ®L¡b¡J e¡ k¡Ju¡l SeÉ hm Hhw ¢el¡fc S¡uN¡u 
m¤¢Lu b¡La hmz A¡¢j l¡a gÉ¡¢j¢m ®L¡u¡VÑ¡ll f¡n XÊel f¡n pj¡e S¡uN¡u öu 
b¡¢Lz 26/02/09 a¡¢lM j¡CL AÙ» Sj¡ ®cu¡l Lb¡ fÐQ¡l Llm 44 l¡Cgm 
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hÉ¡V¡¢muel m¡Cel p¡je AÙ»J …¢m Sj¡ ®cCz A¡¢j aMe ¢p¢eul ®S¢pJ 
A¡m¡E¢Ÿepq AeÉ¡eÉ ®S¢pJcl ®cMa f¡Cz a¡lfl m¡Ce Qm A¡¢pu¡ ¢pf¡q£ 
q¡¢hh, q¡¢phcl cMa f¡Cz aMe a¡l¡ A¡j¡L ¢S‘¡p Ll A¡f¢e ®L¡b¡u ¢Rme? 
A¡¢j aMe h¢m °p¢eLcl gÉ¡¢j¢m ®L¡u¡VÑÑ¡ll e£Q ¢Rm¡jz A¡¢j m¡Ce ¢Nu¡ h¤V M¤m 
¢LR¤re öu b¡¢Lz aMZ j¡CL öea f¡C ®k ¢fmM¡e¡l 3 ¢Lx ¢jx fkÑ¿¹ ®m¡LSe-
clL pl k¡Ju¡l Lb¡ öea f¡Cz A¡¢j aMe AeL  ®m¡LL ¢p¢im ®f¡o¡L fs â¦a 
Qm ®ka c¢Mz A¡¢jJ aMe ¢h¢XA¡l ®f¡o¡L M¤m ¢p¢im ®f¡o¡L fs ®XCl£ g¡jÑl 
¢fRe a¡lL¡V¡l ®hs¡ ¢h¢nø Ju¡m VfL¡Cu¡ q¡S¡l£h¡N ®hs£ hy¡d qu h¡pk¡N 
N¡ham£ k¡Cz aMe A¡¢j ¢MmN¡J Hm¡L¡l A¡j¡l f¢l¢Qa ®lS¡l ¢eLV ®g¡e 
L¢lz¢a¢e a¡l ¢eLV Qm ®ka hmm ¢p, He, ¢S ®k¡N ¢MmN¡Ju a¡l h¡p¡u k¡Cu¡ 
®pM¡e ¢ae l¡a b¡¢Lz a¡lfl ¢V¢ia fÐQ¡¢la ®O¡oe¡ öe 1/3/09 a¡¢lM A¡¢j 
¢h¢XA¡l 4ew ®NV ¢Nu¡ q¡¢Sl qCz ®pM¡e ®bL A¡j¡clL A¡h¡qe£ j¡W Qm ®ka h-
mz A¡jl¡ AeL aMe A¡h¡qe£ j¡W Qm k¡Cz 2/3/09a¡¢lM A¡h¡l A¡pa hm 
A¡j¡cl ®Rs ®cuz A¡¢j I l¡a L¡V¡he j¡j¡ nÄöll h¡s£a b¡¢Lz a¡lfl 2/3/09 
a¡¢lM A¡h¡l A¡h¡qe£ j¡W k¡C Hhw ¢hL¡m 4.00 V¡l ¢cL ¢h¢XA¡l pcl cçl 
¢eu¡ k¡uzHC A¡j¡l Sh¡eh¾c£z” 

The confessional statement of Co-accused Sepoy Md. 

Selim Reza (CS-06) runs as under-  

“H w`b gCb (44 e¨vUvwjqb) Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V 
mÜ¨vq †`Lv Kivi Rb¨ e‡j| Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b 
wM‡q wmcvnx gCb (13 e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx i“‡ej 
(DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, 
wmcvnx KvRj mn 14/15 Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 
5 bs †MB‡Ui evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv 
myweavRbK n‡e e‡j Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU 
w`‡q †ei n‡q Abygvb 200 MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj 
evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 Rb BDR RIqvb †mLv‡b 
Av‡Q| Avwg j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K wPb‡Z cvwi| 
Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx 
gCb Av‡jvPbv ïi“ K‡i| Avgiv †gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| 
Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 25/02/09 ZvwiL mKvj 
07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ 
I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— 
†bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R 
AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq 
Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i 
mv‡_ K‡i iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l 
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Avgiv mevB nv‡Z nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ 
Avgv‡`i `vex Av`vq Kie|” 
The confessional statement of co-accused Sepoy Kazal 

(C.S.A.11) runs as under-  

‘24.02.09 ¢MÊx fÉ¡−lX quz l¡a ®f±−e BVV¡l ¢c−L ¢pf¡q£ jDe 5/6 

Se ¢pf¡q£ ¢e−u Bj¡−L h−m ®k, ¢j¢Vw B−R h¡¢q−l ®k−a q−hz 5 ew 

®N−Vl ®p¡S¡ 70/80 NS c§−l ¢Ve−nX h¡p¡ jDel¡ Q−m ®N−m B¢j 

¢LR¤re f−l l¡a Ae¤j¡e 9.00 V¡l ¢c−L 5ew ®N−V ®N−m ¢pf¡q£ ®lS¡Em 

Bj¡−L ¢j¢Vw Hl ÙÛ¡e ®c¢M−u ®cuz ®kM¡−e ¢pf¡q£ jDe, ¢pf¡q£ l¦−hm, 

¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ q¡¢hh pq 

30/35 Se ¢Rm¡jz ®kM¡−e ¢pÜ¡¿¹ qu ®k, 25.02.09 ¢MËx Hl clh¡l qh¡l 

pju ®L¡a J jÉ¡N¡¢Se m¤V L−l A−Ù»l j¤−M  ®pe¡ A¢gp¡l−cl ¢S¢Çj Ll¡ 

q−hz plL¡l−L S¡e¡−e¡ q−hz c¡h£ Bc¡u e¡ qJu¡ fkÑ¿¹ ¢S¢Çj L−l l¡M¡ 

q−hz a¡q−m AhnÉC c¡h£ Bc¡u q−hz ’ 

The confession of co-accused Sepoy Md. Ziaul Haque 

(C.S.A. 27) runs as under- 

‘Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 

5 ew ®NVl h¡Cl B¢pz q¡¢hh Bj¡L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢-

a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ®ku ®c¢M ®pM¡e ¢pf¡q£  ®p¢mj, 

¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£  

q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq AQe¡ 10/15 Se °p¢eLz I h¡p¡ Lb¡ qu 

BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l qm A¢gp¡lcl l¢n ¢cu ®hd 

AÙ»l j¤M ¢S¢Çj Ll e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢eu k¡hz A¢gp¡lcl ¢S¢Çj 
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Ll¡ qh Bj¡cl c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡a q¡a ®lM 

nfb ¢eu m¡Ce Qm B¢pz’ 

Mr. K.M. Zahid Sawar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

earlier submissions submits that the condemner/appellant is also 

a leading member of the conspiracy to the occurrence that 

happened in Peelkhana on 25-26th Feb, 2009. His complicity to 

the conspiracy has been brought to light by the confession of 

the condemner/appellant and those of co-accused. It appears 

from his own confession that he entered into an agreement with 

the co –conspirators and joined with them in the field of 44 

Rifle Battalion at 8 A.M. on 24.02.2009 and thereafter 

assembled in a meeting in tin shade ghar near to gate No. 5 (the 

residence of Zakaria) where they took decision to assemble at 

44 Rifle Battalion ground on the following day on 25.02.2009 

at 7 A.M. The above sequence was endorsed by P.W. 61. His 

above participation to conspiracy at the residence of Zakaria 

has also been supported by the confessional statements of co-

accused Salim Reza (C.S.A. 06), Sepoy Kazal Ali (C.S.A. 11) 

and Sepoy Ziaul Haque. The confessional statement of the 
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Condemner/Appellant as inculpatory bears evidentiary value 

and those of co-accused also appears as a relevant fact as 

against each of the persons believed to be so conspiring as well 

as fur the purpose of providing of showing that any of such 

persons was a party to it and there is reasonable ground to 

believe that the Condemner/Appellant and other accused-

conspired together.       

The learned Deputy Attorney General further submits 

that P.Ws. 35, 97, 98 and 102 all are eye witnesses to the 

occurrence. From their evidence it appears that he had active 

participation to the occurrence. P.W. 35 was on duty at sector 

magazine on the date of occurrence, the Condemner/Appellant 

threatened him to open the door and finally took away 

ammunitions by breaking magazine. He reiterated in his cross-

examination that he himself saw the Condemner/Appellant and 

others in plundering magazine. P.W. 97 saw the 

Condemner/Appellant with arms at Noor Mohammed School. 

P.W. 98 also saw him with arms and to make firing. P.W. 102 

saw him with arms in a vehicle and to invite others through 

mike to take arms and kill the army officers in Peelkhana. They 
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all saw the condemner/appellant with arms, in unlawful 

assembly and to participate actively to the occurrence.   

 The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case, the inculpatory confession 

of the condemner/appellant and the confession of co-accused, in 

view of section 10 of Evidence Act, prosecution having 

succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the Reference 

be accepted and the Criminal Appeal and Jail Appeal filed on 

behalf of the condemner/appellant be dismissed. 

Mr. Md. Sanower Hossain, the learned Advocate 

appearing on behalf of appellant submits that P.W. 35 claims 

that he was on duty at quarter guard but no Register was seized 

to that effect. He further claims that at the time of plundering 

magzine his room was locked keeping him inside and no 

explanation appears how he was escaped. In view of the above 

facts and circumstances of the case it is apparent that he 

deposed falsely and his evidence appears unacceptable. P.W. 61 

merely claims to see the condemner/appellant at gate No. 5 
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which bears no substance. His evidence as to going to the 

residence of Zakaria for implementing of their demands is 

hearsay in nature and moreover it finds no corroboration. P.Ws 

97 and 98 simply saw the condemner/appellant with arms. By 

their evidence it does not appear that the condemner/appellant 

had any culpability to any offence. The evidence of P.W. 102 as 

of miking the condemner/appellant and directing others to take 

arms also appears uncorroborative. His solitary evidence can’t 

be relied upon. 

He further submits that there are two person named 

Mijanur in BDR, one the condemner/appellant hailed from 44 

Battalion and another hailed from 24 Battalion. The evidence of 

the P.Ws appears vague on this point of identification. 

Mr. Md. Sanower Hossain also submits that confession 

of the condemner/appellant  was obtained under coercion as it 

appears from the admission of P.Ws. 654, the investigation 

officer that he was taken on remand at three times for 14 days 

and such confession can’t be considered as evidence. Similarly 

the confession of the co-accused also bears no evidentiary value 

since it find no corroboration by any independent witness. The 
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Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 
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the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote entering into Darbar with 

arms, killing army officers therein, afterwards entering into 

D.Gs residence along with co-conspirators to commit murders 

therein and appearing at Noor Mohammad School and Collage 

Maj. Mosharaf was killed. All those provide strong inference to 

his complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 
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The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 
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‘I¢ce påÉ¡u pju 44 l¡Cgm hÉ¡V¡¢muel p¡jel jp¢Sc j¡N¢lhl e¡j¡S fsa 

®Nm 44 l¡Cgm hÉ¡V¡¢muel C L¡Çf¡e£l ¢pf¡q£ ®p¢mj A¡j¡L hm ®k A¡fe¡L 

®g¡e Ll f¡Ju¡ k¡u e¡z e¡j¡Sl fl Afr¡ Llhe Lb¡ A¡Rz A¡¢j e¡j¡S ®no A-

fr¡ e¡ Ll m¡Ce Qm A¡¢pzl¡a ®f±e A¡VV¡l ¢cL ®l¡m Lm quz ®l¡mLm ®no l¡a 

8.00V¡l  pju 44 l¡Cgm hÉ¡V¡¢muel ¢h ®L¡Çf¡e£l ¢pf¡q£ q¡¢hh, q¡¢ph¤l ¢Su¡ 

A¡j¡L ®XL 44 l¡Cgm hÉ¡V¡¢muel NË¡Eä ¢eu¡ k¡uz aMe ¢pf¡q£ q¡¢ph¤ll 

®j¡h¡Cm ®g¡e A¡p Hhw ®L ®ke ®g¡e h¡Cl k¡Ju¡l ®m¡Lne ®cuz A¡jl¡ ph¡C 

5ew ®NV ¢cu¡ ®hl qu h¡Cll HL Q¡ul ®c¡L¡e hp Q¡ M¡Cz aMe ®p¢mj  A¡j¡l 

eðl ®g¡e AhÙÛ¡e ®Se A¡j¡cl ¢eLV A¡pz aMe p¢mj A¡j¡cl ¢eu 5ew ®NVl 

c¢re ¢cL e¡¢pl E¢Ÿe ¢f¾V¤l h¡p¡l 20/25 c§l jp¢Scl ®j¡sl A¡Nl X¡ef¡nÄÑ 

¢VepV ¢h¢ôwu ¢eu k¡uz h¡s£l j¡¢mLL S¡¢ee¡ ah h¡s£l ®NV ¢cu e£Q¤ qu fÐhn 

Lla quz ®pM¡e ¢Nu HL¢V hs l¦j 10/15 Se ¢h¢XA¡l pcpÉL A¡m¡Qe¡ Lla 

®c¢M, l¦jl m¡CV ¢Rme¡; ®j¡jh¡¢a S¡m¡e¡ ¢Rmz fÐbj ®p¢mj I h¡s£l ®NV ¢cu¡ Y¤-

Lz fl q¡¢hh, ¢Su¡ Y¤L, A¡¢j J q¡¢ph l¦jl clS¡u ®L¡m ®Oo cy¡¢su  b¡¢Lz aMe 

HLSe ®m¡L hm ®k HV¡ gÉ¡¢j¢m ®L¡u¡V¡l HM¡e Ha ®m¡L ®Le? A¡j¡cl HLSe 

aMe hm ®k, A¡jl¡ HM¡e AÒf pjul SeÉ Lb¡ hma Hp¢R, Qm k¡h¡z Hl fl 

¢pf¡q£ ®p¢mj hm ®k, HM¡e A¡l Lb¡ hm¡ k¡h e¡z g¡Cm ¢X¢pne qh A¡N¡j£L¡m 

25/02/09 a¡¢lM pL¡m p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel  NË¡Eä ph¡C pL¡m 

p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel Ef¢ÙÛa b¡Lhez .................................. A¡¢j 

A¡Ù¹ A¡Ù¹ 24 hÉ¡V¡¢muel p¡je ¢cu¡ 44 hÉ¡V¡¢muel ®L¾cÊ£u ®L¡a k¡Cz aMe ®L¡-
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al ph clS¡ ®M¡m¡ ®c¢Mz A¡¢j fs b¡L¡ HL¢V l¡Cgm ¢eu¡ ®c¢M g¡u¡¢lw ¢fe 

e¡Cz A¡¢j a¡lfl 24 hÉ¡V¡¢muel ¢fRe ¢cL ¢cu¡ l¡Ù¹¡ ¢cu 44 hÉ¡V¡¢muel NË¡E-

äl ¢cL k¡Ju¡l pju ®L¡a ®bL 200 NS c§l jÉ¡N¡¢Se k¡Cz jÉ¡N¡¢Sel p¡je 

¢cL ¢fL A¡f c¡s¡e¡ 10/12 Se  …¢m i¢aÑ ¢pm h„ A¡Rs¡u i¡‰¢Rmz A¡¢j aMe 

iu 20 l¡Eä …¢m i¢aÑ 2¢V Q¡kÑ¡l ¢eCz’ 

This has also inference from the confession of Selim 

Reza (C.S.A.6) and that of co-accused Sepoy Md. Ibrahim 

(C.S.A. 68). Co-conspirator Selim Reza in his confessional 

statement stated- ‘H w`b gCb (44 e¨vUvwjqb) Avgv‡K wis K‡i 44 

e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| Avwg †ivj K‡ji ci gv‡V hvB| 

†mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx i“‡ej 

(DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx 

KvRj mn 14/15 Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui 

evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j 

Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 

MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 

Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K 

wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| 

wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv †gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| 

Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi 
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g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU 

K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, Awdmvi‡`i‡K 

wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i ivLv n‡e| Zvici 

miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i 

ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— 

†bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h 

†Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|’  

Sepoy Kazal Ali stated in his confessional statement-

‘Aafl S¡e¡ k¡u k, clh¡l nl¦ qh 8 V¡l f¢lhaÑ pL¡m 9 V¡uz aMe ¢pf¡q£ 

¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq LuLSe ¢jm pcl l¡C-

gm hÉ¡V¡¢mu¡e k¡Cz ®pM¡e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ 

®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V cm i¡N Llz ¢pf¡q£ j¡Del ®ea«aÅ B¢j, ¢jx ®p¢mj, 

¢jx l¦hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ L¡X i¡‰¡ NË¦f 

k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦f k¡uz’  

Sepoy Ziaul Hoque stated in his confessional statement-  

‘Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 5 ew 

®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢a HLSe 

BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ ®p¢mj, ¢pf¡q£ L¡Sm, 

¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A‡Pbv 10/15 Se °p¢eLz I 

h¡p¡q Lb¡ qu BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l q‡m A¢gp¡i‡`i l¢n 
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¢cuv ®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz A¢gp¡i‡cl 

¢S¢Çj Ll¡ n‡e Bj¡‡`i c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡‡Z q¡a ®i‡L 

nfb ¢b‡q m¡C‡e Q‡m B¢pz’ It finds corroboration by the evidence of 

P.W. 35, who was on duty at central quarter guard on 

25.02.2009. He deposed ‘Avgvi mKvj 7 Uv †_‡K 9Uv ch©š— duty wQj| 

Avwg duty eywS‡q w`‡q MvW©i“‡g wekªv‡g hvB 9Uvq| Abygvb 9-15 wgt 14/15 

Rb we‡ ª̀vnx g¨vMvwR‡b cÖ‡ek K‡i| Zviv `iRv Lyj‡Z e‡j| bv Lyj‡j †g‡i 

†djvi ûgwK †`q| G‡`i g‡a¨ 44 e¨vUvwjq‡bi wmcvnx AvjZvd, wmcvnx wmwÏK, 

wmcvnx wgRvb, 24 e¨vUvwjq‡bi wmcvnx cëb PvKgv I wmcvnx jyrdi Avjg‡K 

wPb‡Z cvB|’. In cross –examination on behalf of the 

condemner/appellant he reiterated –‘Z‡e Zv‡K g¨vMwR‡b wbR -†Pv‡L 

†`‡LwQ| Avwg 44 e¨vUvwjq‡b PvKyix K†iwQ’. It is to be noted that the 

condemner/appellant hailed from 44 Battalion. P .W. 97 saw 

him with arms in the filed of Noor Mohammad School and 

College. It is to be noted that Maj. Mosharaf  Hossain was  

killed in the filed of Noor Mohammad School and College by 

other conspirators. P. W. 98 also saw him with S.M.G. P.W. 

102 saw him with arms and to ask others to hold arms through 

mike.  
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All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 35, 97, 98, 102 are eye witnesses to the 

occurrence. They all saw him with arms, in unlawful assembly 

and participating to the occurrence. They all indentified him 

with his regiment No. P.W. 35 reiterated that he served with the 

condemner/appellant. P. W. 98 also affirm that he saw him with 

arms.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 



 

 

1062 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.21 Havilder/46982 Md. Rafiqul Islam. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 

 P.W.11 Sepoy 63922 Md. Kazal Ali 

 P.W.111 Lt. Col. Akramuzzaman, 

 P.W.154 Major Md. Ahsan Habib 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 
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 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 

 P.W.313 Major General Miah Md. Joynul Abedin, 

 P.W.316 Nur Mohammad, Inspector General of Police, 

 P.W.321 Mirza Azam M.P. 

 P.W.327 Lt. Col. S.M. Sadrul Alam 

 P.W.328 Md. Jahangir Kabir Nanok 

 P.W.331 Hasan Mahmud Khandaker (D.G. of RAB) 

 P.W.345 Sheikh Fazlul Karim Salim 

 P.W.356 M.A.Zaulfiker Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant and that of co-accused Sepoy Habib 

(C.S.26) 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.Ws. No.11, 316, 321, 327, 328, 331  

and 345 but placed before us adducing the evidence of 

following witnesses for consideration against the 

condemner/appellant- 

 P.W.485 Sepoy/59528 Md. Kamruzzaman.  
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P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 

P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week was started on 24.02.2009. On 

25.02.2009 DG of BDR appeared in Darber Hall at 8.55 A.M. 

Darber started at 9 A.M. At the time of speech of D.G. at about 

9.30 A.M. one Sepoy entered into Darber by the Kitchen door 

and stepped forward to the stage and pointed gun towards D.G. 

Some Officials along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards stage. Another Sepoy 

with Arms also rushed towards stage. Maj. Khaleq chased him. 

He came to know later on that the Sepoy who came up on the 

stage was Moyeen and who escaped was Kajal. Col. Anis 

invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded towards gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 



 

 

1065 

BDR members to come back to Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J L−l¡ HLSeJ ®ke ®hl q−a e¡ f¡−lz’. 

He also came to see a pick-up coming towards Darber Hall. He 

hurriedly came back to Darber Hall. There happened terrible 

outcry, firing in Darber Hall as well as in the field.  He 

informed D.G. that they have been encircled. D.G. ordered 

them to control their respective troops. He came out from 

Darber Hall and proceeded towards signal sector. On his way to 

signal he also came to see a pick-up van standing near to 

‘®g¡u¡l¡’ of Noor Mohammad School and 2/3 soldiers with arms 

coming down therefrom. He also happened to meet with Maj. 

Mokbul, Maj. Gajjali near to swimming pool. They suggested 

him to put off Rank but he did not do that. He proceeded 

towards J.C.O’s Mess. He came to see 6/7 soldiers assaulting 

Maj. Gajjali. He hid himself beside a building. Therefrom, he 

came to hear a hue and cry and firing sound. After a while, he 

came out and came to see to carry dead body of Maj. Gajjali by 

a gunny bag by Naik Subeder Fajlul Karim, Habilder 

Anisuzzaman, Naik Wazed, Sepoy Motiur Rahman and some 
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other BDR personnel. He over heard from some soldiers that 

kote of 36 and 13 Battalions have been broken down. Two 

J.C.O. took him to their mess. Later on 7/8 BDR soldiers 

assaulted him and took him to RSB building and thereafter 

Lance Naik Rezaul along with 3/ 4 soldiers took him to Line. 

Until recovery on 26.02.2009 he was thereat. During this time 

he had talk over mobile with Col. Arif, Col. Moshiur, Maj. 

Tarek and Subeder Maj. Ansari. On 26.02.2009 at 5.00 P.M. he 

was recovered and taken to Mirpur Cantonment. He came to 

know from printing and electronic media that DAD Touhid, 

DAD Nasir, DAD Habib, DAD Rahim, the 

condemner/appellant Havilder Rafiq, Sepoy Monir, Sepoy 

Salim Reza and Sepoy Monir, DAD Jalil  met with the Prime 

Minister but they did not disclose of the massacre they 

committed in Peelkhana.  

In cross-examination on behalf of condemner/appellant 

he stated that he identified him from different electronic and 

printing media. He denied the suggestion that he did not see 

Habilder Rafiqul at the place of occurrence.  
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 P.W.6 deposed that he joined in the army in 1982 and 

commissioned in the year 1983. Afterwards he served in 

different cantonments. He went on mission and joined in the 

BDR on 02.10.2006 as Western Desk Staff Officer of Rifle 

Security Unit of BDR Headquarter and co-ordinate the work of 

BDR of Khulna, Rajshahi, Dinajpur and Rangpur. He also was 

in charge of quarter master and also discharged administrative 

functions. Major Gajjali was in charge of Eastern Desk and co-

ordinated the works of BDR of Mymensing, Dhaka, Sylhet, 

Comilla, Cox’sbazar and hill districts. Besides he was also in 

charge of Adjustment and Accounts. On 21.02.2009 at about 10 

A.M. he was in his office. Commander Lt. Col. Ershad Ebnay 

Amin was also in his office. At that time zonal store officer 

Major Hossain Shahid Shahnaj informed him that a leaflet has 

been recovered from inside of Peelkhana. After a while his 

commander called him in his office and discussed over the 

matter. In the leaflet there was the allegation against the 

activities of DG and Col. Mujib and in BDR no army officer is 

required. Commander told that DG instructed to prepare a 

counter leaflet and distributed the same on the following day. 
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They prepared a note of counter leaflet. The points were of 

welfare activities in the BDR for last 3/4 years. He was asked to 

inform Major Gazzali since he was absent at that time. Later on, 

he informed Gazzali over the matter. DG also talked with 

commanding officer. Commanding officer asked them to 

prepare counter leaflet on that day and asked Lt. Col. Sayeed, 

Lt. Col. Sajjad and other officers to collect information. Major 

Shahnewaz was asked to send information over ‘X¡m i¡a LjÑp§Q£’. 

Commanding officer and Shahnewaz thereafter went to Dhaka 

sector. He returned back to his office and asked others to collect 

information. Lt. Col. Sayeed asked him for a copy of the leaflet. 

He told him that it was available with Major Shahnewaz. He 

also collected the copy from Maj. Shahnewaz. On discussion 

with Shahnewaz he came to know that Salim Reza of 44 

Battalion and Ekram of 24 Battalion distributed the leaflet. 

Afterwards they had discussion with commanding officer 

(C.O.) over the matter. The commanding officer replied that he 

had talk with DG and steps would be taken. Counter leaflet 

does not require. On 25.02.2009 at 8 A.M. police surgeant 

Ahad, a relative of Maj. Gazzali informed them of recovery of a 
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leaflet concerned with BDR matter at Farm-gate. He informed it 

to the commanding officer. Maj. Gazzali confirmed that the 

leaflets recovered from Peelkhana and Farmgate are same. On 

25.02.2009 at 8.40 A.M. he together with Lt. Col. Amin and 

Maj. Gazzali went to Darbar Hall. Maj. Shahnewaz also 

followed them. Darber started at 9 A.M. with recital from the 

holy Quarn. At about 9.30 when DG was delivering speech on 

‘X¡m i¡a Kg©m~Px’. BDR soldier Moyeen entered into Darber Hall 

and pointed arms towards DG. DG and DDG stood up. 

Meanwhile BDR personnel were running to and fro. At that 

time there occurred 1/2 round firing at south gate. DG asked the 

commanders to control their respective troops. He went towards 

west and got his exist by the window. He moved to the north 

towards dairy farm and afterwards crossing over the wall of 

Peelkhana came to the residence of his brother at Dhanmondi. 

Meanwhile he had talk with Col. Meshbah and sought help 

from him. He informed the matter to his wife who was in the 

residence at Peelkhana along with his ailing father. He asked 

his wife to come out from Peelkhana. His wife took shelter in 

the residence of Maj. Khaled and on the following morning she 
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was recovered. He remained in the residence of his brother and 

afterwards came out in civil dress and met with Maj. Sumon 

and other officers of RAB-10. He narrated the occurrence to 

them. Later on, he came to Rifle squire and monitor what was 

happening in Peelkhana. At about 3 P.M. on that day State 

Minister Jahangir Kabir Nanok, M.P. Azam and some others 

with white flag invited BDR personnel to talk with Prime 

Minister. After sometimes under the leadership of DAD 

Towhid, DAD Jalil, DAD Rahim, DAD Hafiz, DAD Nasir, 

Sepoy Salim Reza, Signalman Monir, the condemner/appellant 

Habilder Rafiq, Sepoy Salauddin, Sepoy Abul Kalam went to 

the office of Prime Minister. He came to know afterwards that 

at the time of discussion with the Hon’ble Prime Minister they 

concealed the massacre they committed in Peelkhana.  

 In cross-examination on behalf of condemner/appellant, 

he stated that he resided in Peelkhana. He did not know whether 

there was an office of Public Prosecutor in Peelkhana. He 

denied the suggestion that he was concerned with the office of 

Public Prosecutor at Peelkhana and that he deposed being 

dictated therefrom. He deposed before I.O. on 07.04.2009. He 
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did not know whether it was Lalbag P.S. case No.65 dated 

28.02.2009. He joined in the Rifle security unit on 2nd October, 

2006. The unit was comprised of two desks. He denied the 

suggestion that Peelkhana was under his desk. The main task of 

the unit was to collect information of security concern and 

inform to headquarter. Since he was in charge of the western 

desk, he had no entrustment to the security matters. There was 

no other intelligent security unit. They got leaflet on 

22.02.2009. Maj. Shahnewaz got the leaflet by his source. He 

did not know of the source. He had gone through the leaflet. In 

the leaflet there was no identification of distribution. 

Commanding officer, Maj. Shahnewaz and he had discussion 

over the leaflet. He had no opportunity to make direct meeting 

with DG. They took special care. Maj. Shahnewaz made a brief 

to the concerned officer-in-charge of magazine for special care. 

There was an extensive security for Darber Hall. Different 

persons were in charge of magazine at different times. Maj.  

Riaz and Maj. Jalil were in the charge. He cannot remember the 

name of others. In the leaflet there was the allegation of 

corruption of DG and DG Madam and Col. Mujib. They did not 
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make out any point for counter leaflet against corruption. He 

denied the suggestion that since the statement of corruption was 

correct, they did not dare to make any counter leaflet. He 

denied the suggestion that DG did not prohibit to make any 

counter leaflet. He denied the suggestion that for the cause of 

corruption there was a division among the army officers and he 

belonged to the group who stood for the corruption. He denied 

the suggestion that on 24.06.2008 custom officer and intelligent 

agency detained Maj. Mahboob in the airport at the time of 

taking out of Bangladesh 800 crore taka at the instruction DG 

and Madam DG. It was a whispering of 600 crore taka and it 

was circulated in ‘k¡u k¡u ¢ce, ®~c¢eL pwNË¡j Hhw Bj¡l ®cn’. But it 

was a baseless information. He denied the suggestion that on 

the occasion of taking out money from the country there was a 

division among army officers in BDR and the groups were DG 

(BDR) group and Moyeen-E-U-Ahmed group and that for the 

cause aforesaid groupings the tragic incident took place in 

Peelkhana. He denied the suggestion that the leaflet was the 

outcome of the groupings among the army officers and that 

BDR personnel had no complicity to the occurrence. He cannot 
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say whether counter statement was sent in the dailies for the 

news against ‘V¡L¡ f¡Q¡l’. He denied the suggestion that army 

officers were on duty with arms and key of the magazine was 

also with the army officers. Office of Rifle security was 500 

yards away to south-east from Darber Hall and diary firm was 

to the north-west of Darber Hall. He denied the suggestion that 

at the instruction of DG he was moving towards opposite side. 

Perhaps he crossed the wall of Peelkhana at about 10.10 A.M.  

At the time of escaping none of the BDR personnel could cause 

any harm to him. He reached at the residence of his brother at 

10.30 A.M. He remained there till 11.15. At that time he had 

official mobile with him. He cannot say whether I.O. collected 

call list of his mobile. He denied the suggestion that he had talk 

with the rebellions over his mobile. He had no talk with M.P, 

Minister or media persons.  He had also no talk with Lalbag and 

New Market Police Stations. He did not go to the office of the 

Prime Minister. He did not depose before the I.O. from whom 

he came to know of the occurrence. He denied the suggestion 

that he made false statement against the accused. He denied the 

suggestion that DAD Towhid did not conceal any matter from 
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Prime Minister. He denied the suggestion that he deposed 

falsely.  

 P.W.7 deposed that he joined in the Army as 

commissioned officer in 1985. He had his posting in BDR at 

different times. In Feb, 2009 he was posted at 45 Rifle 

Battalion, Mymensingh. On the occasion of BDR week in the 

month of Feb, 2009 he was entrusted with distribution of 

invitation card to the invitees and accordingly he joined BDR 

Headquarter on 24.02.2009. On his joining he had been 

attending office in Peelkhana from his residence at Nakhalpara. 

On 21.02.2009 some leaflets were distributed in BDR. Under 

the circumstances 11 Major in BDR were posted at important 

establishments and he was entrusted with the quarter guard. On 

23.02.2009 from 2-22 P.M. On 24.02.2009 he was on duty at 

ground. While he was on duty he happened to meet with Maj. 

Shahnewaz at 10 hours. At that time Maj. Shahnewaz informed 

him of leaflet recovered on 21.02.2009. He was reported that 

Sepoy Salim Reza, Sepoy Moyeen, Lance Naik Ekram 

circulated the leaflets and the leaflets were computer composed 

from Prim Coaching Centre of Zakir adjacent to gate No.5. At 
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the end of his duty on 24.02.2009 he returned to his residence. 

On 25.02.2009 he went out of residence for distributing 

invitation card to Abdul Malek, Member, Planning Commission 

and in order to receive envelop he went to Peelkhana. At about 

9.30 he arrived at gate No.3 and heard firing from inside of 

BDR Headquarter. He came to see people running to and fro 

and he stopped thereat. He brought it to the notice of Lt. Col. 

Miraz. Lt. Col. Miraz instructed him to make a watch over it. 

Afterwards at evening he came to gate No.4. There he came to 

see political leaders to call for restoring peace and order. At 4 

P.M. he came to see DAD Towhid, DAD Jalil, DAD Habib, 

DAD Rahim, DAD Nasir, Sepoy Salim Reza, Sepoy Monir, the 

condemner/appellant Habilder Rafiq, Sepoy Moniruzzaman –a 

14 members delegation was moving to meet with Prime 

Minister. At the instruction of commander he came back to 

Mymensing at 9.50 P.M. Later on, he came to know that 74 

person along with 57 army officers were killed in Peelkhana. 

The delegate leaded by DAD Towhid concealed the killing of 

army officers from the Prime Minister.  
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In cross-examination on behalf of the condemner 

/appellant, he stated that he had official order to come at 

Peelkhana on the occasion of BDR week. He did not bring it 

with him but it remains in his custody. There was no scope to 

come out from the quarter guard to watch over the rebellion. 

While they were on duty they had communication with person 

of field security. Maj. Shahnewaz made communication with 

field security. Since he was on duty at quarter guard he had no 

opportunity to verify wherefrom the leaflet was composed. He 

did not verify the father’s name of Zakir. He had his duty till 

27.02.2009 and after completion of duty he was directed to 

return Mymensing. Col. Miraj was the commander of 

Mymensing sector. On 25.02.2009 he was in Mymensing. He 

came to see the occurrence in Darber Hall from graveyard 

attached to New market. He had official mobile phone. He saw 

the political leaders at gate No.4 at about 3 P.M. He had no talk 

with political leaders. He could not invite Mr. Malek on 

25.02.2009. He had no communication with army authority. On 

25.02.2009 he was in Dhaka till 5.30 P.M. He denied the 

suggestion that he could not reach Mymensing at 9 P.M. He 
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went to Mymensing by bus. He had his involvement with ‘X¡m 

i¡a LjÑp§Q£’. He deposed before the I.O. on 10.05.2009. Prior to 

that he did not make any statement to any body or he had any 

talk with media. What he deposed before I.O. that was 

composed in computer. I.O. recorded his statement by himself 

and after composition it was read over to him. He denied the 

suggestion that he was tutored. He denied the suggestion that he 

remained in Dhaka from 14.02.2009 to 25.02.2009 without 

approval of the authority. There was grouping for 

misappropriation over ‘X¡m i¡a LjÑp§Q£’ among the army officers. 

One leaded by D.G. Sakhil and another leaded by army Chief 

Moyeen U Ahmed. He denied the suggestion that the 

occurrence was the outcome of groupings among the army 

officers. He denied the suggestion that in order to save them 

they made false case against the BDR personnel and also made 

false statement.  

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 

Darber was started at 9 A.M. Initially DG exchanged greetings. 
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At about 9.30 when DG was making his statement over ‘X¡m i¡a 

LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel, Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 

arms towards DG. Sepoy Kajal of 44 Battalion was also entered 

into Darber Hall with arms. DDG had his seat on the left side of 

DG. DDG caught hold Moyeen Uddin. Other officers disarmed 

him. Sepoy Moyeen fell down on the stage. He came to see one 

officer from medical core to untie the button of the shirt of 

Kazal. At that time Moyeen escaped from Darber Hall. 

Afterwards he heard a firing and instantly BDR personnel make 

a sound ‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of windows. 

He came to hear firing sound from outside the Darber. Firing 

sound was increasing gradually. DG also directed the 

commanders to control their respective troops. At one time 

senior officers took DG behind the screen of the stage. When 
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firing was coming inside Darber Hall, all lay down on the floor. 

Darber Hall became empty. He was observing all taking shelter 

behind the stage. All on a sudden, 10/15 BDR personnel 

entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 

heavy firing outside Darber Hall. A few minutes after Sepoy 

Salim of 44 Battalion appeared near to the stage with arms and 

megaphone and asked the officers behind the stage to come out, 

failing which they were threatened to their lives. DG and DDG 

along with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and order to go one by one. 

They proceeded towards west through a line. At that time 

beside Sepoy Salim Reza, Sepoy Sajjad Hossain of 13 

Battalion, Sepoy Ibrahim, Sepoy Obaidul, the 

condemner/appellant Sepoy Rafiqul of 44 Battalion and Lance 

Naik Emran of 24 Battalion and some others BDR personnel 

were there with arms. As soon as they reached near to the west 

gate they made heavy firing on them. The officers tried to 
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escape. He came to see Sepoy Salim Reza, Sepoy Atoar of 44 

Battalion, Sepoy Ibrahim, Sepoy Obaidul, the condemner/ 

appellant Sepoy Rafiqul, Sepoy Sajjad, Lance Naik Iqbal of 24 

Battalion and some other to fire on them. Sensing the 

consequence of Darber Hall he came out. He arrived at in front 

of the family quarter and thereafter he left Peelkhana crossing 

boundary wall. Later on, he came to know from printing and 

electronic media that under the leadership of DAD Towhid, 

DAD Rahim, DAD Hasib, DAD Jalil, DAD Nasim, Habilder 

Salim, Naik Salim, Sepoy Salim Reza, the condemner/appellant 

Habilder Rafiq, Naik Safi, Sepoy Razzaq, Sepoy Nazrul, Sepoy 

Monir in total 14 members delegation had a sitting with Prime 

Minister but they concealed the killing of army officers in 

Peelkhana. Besides killing of 57 army officers, BDR personnel 

looted magazine, kote and different items from the residences 

and set fire.  

In cross-examination on behalf of the condemner 

/appellant he stated that on 25.02.2009 he did not go to the 

office of Prime Minister. He got the news through media. He 

also came to know that 25.02.2009 L.G.E.D Minister Nanok, 
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Whip Mirza Azam along with others appeared at gate No.4 of 

BDR Headquarter. He did not tell anything to Minister or M.P. 

He denied the suggestion that he concealed the occurrence with 

prior motive. He denied the suggestion that the 

condemner/appellant did not conceal any information from 

Hon’ble Prime Minister.  

P.W.111 deposed that on 25.02.2009 at 9 A.M. he went 

to Darber. At about 9.30 A.M. Sepoy Kajal and Moyeen 

entered into Darber with arms and pointed arms towards DG. 

At that movement he heard firing. He also came out from 

Darber and on his way to Battalion a soldier put off his rank 

and badge.  He proceeded towards JCO mess and on his way he 

happened to meet with Sepoy Miraj.  Miraj took him in his 

room. He was given uniform of JCO and he put on that dress. 

The rebellions asked him to come out. They kept him under 

lock and key. He remained in that room till 4.30 of 26.02.2009 

and afterwards by a pickup he left through gate No.4. 

Afterwards he came to know that at the leadership of DAD 

Towhid, DAD Rahim, the condemner/appellant Sergeant Rafiq, 

Sepoy Monir, Sepoy Salim Reza and some others, a 14 
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members delegation went to Prime Minister but they concealed 

the fact of massacre in Peelkhana. The above rebellions made a 

plan and executed the massacre in Peelkhana.  

In cross-examination on behalf of the condemner 

/appellant he stated that he joined in Peelkhana on 15.02.2009. 

To his view such massacre could not be held without any pre-

plan. He cannot say whether there was intelligence agency in 

Peelkhana. There is a RSU unit in Peelkhana. He cannot say 

whether RSU was aware of the pre-plan of the occurrence 

happened in Peelkhana.  He denied the suggestion that the 

condemner/appellant had no implication with the pre-plan of 

the occurrence.  

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Rifle Battalion, Dinajpur. He came to Peelkhana on 

16.02.2009 and on the date of occurrence i.e. on 25.02.2009 he 

was in Darber. After commencement of Darber Sepoy Moyeen 

entered into Darber with arms. Sepoy Kajal followed Moyeen 

with arms. DG asked all to take seat. He asked General Tareq for 

help. DG took shelter to the north side of the stage. Beside D.G, 

DDG Bari, Col. Anis and some others were there. He was to the 
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south of the stage. Col. Elahi was beside him. From Micro phone 

he was calling soldiers to maintain order. 2/3 BDR personnel 

caught hold him and Nurul Islam. He found Sepoy Ibrahim with 

agitated mood. Sepoy Mamun took away his mobile. He found 

4/5 BDR personnel outside Darber in aggressive mood He could 

identify Sepoy Rion and Siddique. One of them assaulted him 

with rod. Sepoy Ramjan also took away his another mobile. 

They also assaulted Maj. Nurul Islam who came forward to save 

him. Two soldiers took him on the main road. One of them was 

Sepoy Murad of 44 Battalion. They took him on the 2nd floor of 

JCO quarter. There he found an old woman and two children. 

Sepoy Barun confined him in a room under lock and key. 

Afterwards he came to know that the residence was of Subeder 

Maj. Gofran. Later on Gofran Mallik came to his residence with 

SMG. Gofran Mallik did not ask him anything. Rather said 

‘Hac¤l kMe H−p−Re a¡q−m b¡−Lez’ Gofran Mallik left the residence 

with his family members. He left him under the care of Sepoy 

Barun. He talked at several places with the mobile of Sepoy 

Barun. He had talk with Maj. Moyeen (Rtd) and he informed 

him all. He was replied that Prime Minister was taking all 
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possible steps. After a while Gofran Mallik returned with arms 

and he told him of step taken by Prime Minister. Gofran Mallik 

became angry and wanted to talk with Prime Minister. 

Afterwards he talked with Maj. General Tareq Siddique ‘Bf¢e 

j¢ÇH qe h¡ e¡C qe ¢ia−l Army f¡W¡−he e¡z ¢ia−l Army f¡W¡−m Bjl¡ c−m 

Efc−m ¢hiJ² q−u …mn¡e he¡e£ h¡¢ld¡l¡ d¡ej¢ä pq pLm Hm¡L¡u aReR L−l 

®chz öd¤ B¢j e¡ 309 ¢V VOP ®b−L ¢h−â¡−ql B…e SÆ−m EW−hz’ Saying that 

Gofran Mallik went to gate No.4 to meet with Minister and 

M.Ps. At about 7 P.M. Sepoy Murad entered into residence with 

SMG and pointed arms towards him and attempted to fire. 

However he left him. On 26.02.2009 Gofran Mallik returned 

with arms and asked him to put on his dress. He made up himself 

with civil dress. Gofran Mallikk took him to quarter guard. Later 

on M.P. Reza rescued him and took him at gate No.4 and he 

went out through gate No.4. Later on, he came to know that at 

the leadership of DAD Towhid, DAD Nasir, DAD Rahim, DAD 

Jalil, the condemner/appellant Habilder Rafiq, a 14 members 

delegation went to Prime Minister’s Office. They placed their 

demands but concealed the killing of 74 persons including 57 

army officers.  He identified his recovered mobile exhibit LV.  
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In cross-examination on behalf of the condemner 

/appellant Habilder Rafiq he stated that he joined in Peelkhana 

on 16.02.2009. He attended Darber in order to receive prize. It 

was scheduled at 8 A.M. but afterwards it shifted to 9 A.M. He 

stayed there. He deposed before the I.O. on 22.03.2009. He 

cannot say the exact time when violence took place in Darber. 

He remained in Darber till 10.20/10.22 hours. Till then DG was 

alive. He also found there DDG, Col. Anis, Subeder Nur Islam, 

Maj. Mumin, Maj. Roksana, Pesh Imam. During this time he did 

not find any killing in Darber. He found Sepoy Moyeen ‘S¤a¡l 

¢ga¡ ¢c−u ®h−dy l¡M¡ AhØq¡u ®c−M¢Rz’. He also found arms beside him. 

He did not take notice who put the arms there. He cannot 

recollect for how long he saw the arms there. He cannot say 

whether some body took away arms. He found Sepoy Moyeen 

alive. He did not find any blood there. He did not know Moyeen 

afterwards. He denied the suggestion that army officers killed 

him instantly. He was in Darber when the officers were making 

contract with mobile. He cannot say the exact time of such 

stopping. DG told ‘I meant kote should be sealed.’ He answered 

by this time, time has passed over. He deposed before the I.O. 
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that rebellions were firing in Darber. He also deposed before the 

I.O. that at the command of a soldier he came out from Darber. 

He denied the suggestion that he deposed falsely that two 

soldiers took him to the main road. He talked over mobile with 

the father of  Runa. He cannot remember who gave him the 

mobile number or father’s name of Runa. He made interview 

over media. At the time of interview before media he did not 

name of the accused. Daily Star and Protham Alo also took his 

interview. He had no personal familiarity with the 

condemner/appellant. He did not go to the police station or to the 

Court. He denied the suggestion that he did not hear anything 

what was the talk of the delegation headed by the DAD Towhid 

with Prime Minister. He came to know from Media. He cannot 

remember the name of printing media.  

P.Ws. 288 deposed that he had been performing as Naval 

Chief since 29.01.2009. On 25.02.2009 at about 10 A.M. he 

was informed of disorder in BDR by his Director Intelligence 

and required to attend the office of Prime Minister at 1 P.M. 

Afterwards he went to office of Prime Minister at Jamuna. 

There he happened to meet with Army Chief, Air Chief and 
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Security Adviser of the Prime Minister Major General (Rtd.) 

Tareq Ahmed Siddique. Prime Minister was on a meeting with 

others. After an hour Prime Minister came down and held 

meeting with them. During the course of discussion Prime 

Minister went upward. After a while she came down and 

informed that some BDR rebellions has reached at Jamuna. 

Consequently a delegate of about 12/14 BDR rebellions headed 

by DAD Touhid including DAD Nasir, DAD Jalil, DAD 

Rahim, the condemner/appellant Havilder Rafiq, Sepoy Salim 

Reza, Nasim, Lance Naik Moniruzzaman took seat with the 

Prime Minister for discussion. After 1 and half hours they 

joined there. Most of the BDR rebellions were tendered aged 

and were talking loudly with the Prime Minister. At the query 

of the Prime Minister they replied that all the officers in BDR 

were in safe. Prime Minister asked them to surrender 

immediately otherwise severe action be taken by three forces- 

Army, Air and Naval.  BDR rebellions agreed to surrender on 

oral hope of general mercy by the Prime Minister and the 

delegate thereafter left for Peelkhana. At the time of discussion 
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BDR personnel out rightly denied of causalities they occurred 

in Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 14.03.2010. He did not get any information from any 

Minister or M.P.. Army and Air Chiefs went to Prime Minister 

Office ahead. Prime Minister was on a meeting with the 

Cabinet Ministers. So they were waiting for an hour. After the 

meeting with the Cabinet Ministers, Prime Minister held 

meeting with them. Prior to the meeting with the Cabinet 

Ministers they had no talk with any member of the Cabinet. 

After Cabinet meeting they did not see State Minister Jahangir 

Kabir Nanak, Mirza Azam M.P. and Fazley Noor Tapas M.P. 

Prior to take seat with the Prime Minister they did not know 

that a delegate of BDR was coming at Jamuna. Army Chief 

informed the Prime Minister that he has taken step to fly over a 

helicopter of Air force on Peelkhana and that he had talk with 

D.G. BDR and that he has instructed 46 infantry brigade to 

move towards Peelkhana. The delegate of BDR members 

arrived at Jamuna at 15.40 along with State Minister Jahangir 



 

 

1089 

Kabir Nanak, Mirza Azam M.P. and Fazley Noor Tapas M.P. 

He came to know that two soldiers of 46 infantry brigade 

sustained bullet injury at 11/12 hours on 25.02.2009. He also 

came to know while in the office of the Prime Minister at 

Jamuna that two dead bodies were recovered from sewerage 

line at Nababgonj. Their meeting with the Prime Minister 

started at about 2.15/2.30. In that meeting army Chief Moin-U-

Ahmed informed them the recovery two unidentified dead 

bodies. When Prime Minister was talking with the delegate 

members they all – three chiefs were at outside. He did not send 

any group from his force on 25/26.02.2009. He denied the 

suggestion that since the condemner/appellant had no 

implication to the offence; he was allowed to leave Jamuna 

without any hindrance.  

P.W.301 deposed that he performed as Chief of Air force 

from 08.04.2007 to 12.06.2012. On 25.02.2009 at about 9.30 

security adviser of the Prime Minister Major Tarque Siddique 

informed him of incident of disorder in Peelkhana and asked 

him whether any helicopter was available for flying. He replied 

in affirmative and sent two helicopters at 10.30 A.M. under 
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wing commander Fakharuddin and Nabi. They informed him 

over radio of the rebellion activities of BDR in Peelkhana. He 

instructed to fly over 3000/5000ʹ height. One helicopter 

sustained bullet injury by the fire of BDR rebellions and caused 

damage to it’s fuel tank. At 1/130 P.M. he send another 

helicopter by Sqn. Leader Harun and Flight Lt. Rahian for 

moving all around and to observe on BDR Headquarter. He 

communicated the message send by the pilots to Maj. General 

Tareq Siddique, security adviser of Prime Minister. At about 1 

P.M. he went to the office of Prime Minister at Jamuna. There 

he happened to meet with Army and Naval Chiefs and Maj. 

General Tareq Siddique. Prime Minister held a meeting with 

them and talked with them how to settle or control the situation. 

They expressed their instant readiness to resolve the situation. 

During the course of discussion Prime Minister informed them 

of a delegate of BDR rebellions for discussion at about 

3.45/4.00 hours. They came to know that some BDR personnel 

arrived at Jamuna. They, three chiefs were called to seat 

together in a room. On entering into the room he came to see a 

delegate of 12/14 members under DAD Touhid waiting there. 
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Among the delegate members- DAD Jalil, DAD Nasir, DAD 

Rahim, DAD Habib, the condemner/appellant Havilder Rafiq, 

Sepoy Salim Reza, Sepoy Monir, Sepoy Moniruzzaman along 

with others were present. He also found there agriculture 

Minister Motia Chowdhury, Advocate Sahara Khatoon, Sheikh 

Selim M.P. , Jahangir Kabir M.P., Mirza Azam M.P. The BDR 

personnel were found in excited mood and talking with hush 

language. Prime Minister asked them to surrender arms and 

release the army officers and family members instantly 

otherwise three chiefs (pointing them) will proceed for deterrent 

action. During the course of discussion delegate members did 

not disclose of any causalities they committed to the army 

officers. On repeated queries by the Prime Minister they 

concealed the occurrence of causing death to 74 persons 

including 57 army officers intentionally. After discussion at 

about 5/5.30 P.M. they left from Peelkhana for surrender along 

with Mr. Nanok and Mr. Mirza Azam.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. on 

14.03.2010. He came to know of the occurrence at about 9.30 
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on 25.02.2009 over telephone from security adviser of the 

Prime Minister. There was no telegraphy for detail message and 

detail information. On receiving message he had no talk either 

with Home Ministry or I.G.P. nor he sat together with other 

chiefs. At that time Prime Minister herself was in charge of the 

Defence Ministry. He send five helicopters for the purpose. 

Prior to that he had no talk with Defence Minister. He send two 

helicopters for observing the situation in Peelkhana and 3rd one 

for dropping leaflets. He sent the above helicopters at 10.30, 

10.45 and 12.15 respectively. He had no talk with any Minister 

or Advisor of the government prior to distribution of the 

leaflets. He was not aware of the contents of the leaflets and 

where it were printed. He did not obtain prior permission of the 

Prime Minister for dropping leaflets. He did not obtain any 

instruction from Home Ministry or Army chief prior to fly over 

helicopter. He went to office of Prime Minister at 1.45 /2.00 

hours. Prior to the meeting with the Prime Minister he 

happened to meet with Army Chief Moin-U-Ahmed. But he did 

not tell him of recovery of dead bodies of Col. Mujib and Lt. 

Col. Enayet at 2.00 P.M. Army chief reported in his report of 
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sustaining bullet injury of two army officers at new market area 

at about 11.00/12.00 hours on 25.02.2009 but he did not 

disclose it to them while they were in the office of the Prime 

Minister at Jamuna. He denied the suggestion that he did not 

communicate any information time to time to security adviser, 

he had no talk with agriculture Minister, Home Minister, State 

Minister, Sheikh Salim M.P. and Mirza Azam M.P. on 

25.02.2009. Prime Minister held meeting with them- three 

chiefs along with her security adviser exclusively. They were 

not given any list of the delegate members of the BDR 

rebellions. He denied the suggestion that he did not see the 

BDR person in excited mood and to talk in hush language 

before the Prime Minister and that he deposed falsely.  

P.W.313 deposed that from 19.01.2009 to 27.11.2011 he 

was in charge of D.G. SSF. On 25.02.2009 he was in the office 

of the Prime Minister in routine briefing. At 9.35 A.M. he 

received message that while Darbar was going on in Darbar 

there occurred firing. He reached at the residence of Prime 

Minister at 10.15 A.M. Senior security officers were also 

coming at Jamuna. At 3.45 P.M. he came to know that some 



 

 

1094 

BDR personnel have been taken in the main gate of Jamuna for 

discussion. He recorded their name in a white paper. There was 

no name plate with their uniform. He himself recorded their 

name as they named themselves. The BDR personnel whose 

named he recorded were DAD Touhid, DAD Rahim, DAD 

Habib, DAD Nasir, DAD Jalil, the condemner/appellant 

Havilder Rafiq, Havilder Sahid, Naik Salam, Naik Shafique, 

Sepoy Selim, Sepoy Rezaun and Sepoy Razzaque. He identified 

the list of their names as exhibit 279. He deposed before the 

I.O. on 30.12.2009. I.O. seized from him a video disk. He 

identified disk as material exhibits LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant he stated that at that time the residence of Prime 

Minister was at Jamuna and office of the Prime Minister was 

also thereat. As D.G, SSF he had his office at Tejgaon. He can’t 

remember who was the duty officer at Jamuna on that day. He 

went to Jamuna to strengthen the security of Prime Minister. In 

the main gate members of S.B. were on duty but main security 

touch of the Prime Minister was with the S.S.F. The members 

of S.B. and D.G.F.I performed their duty through S.S.F.  
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Record was maintained for the visitors of the Prime Minister 

residence but it was destroyed after some times. He took notice 

of the register on 25.02.2009. On 25.02.2009 under the 

prevailing circumstances the name of the BDR personnel could 

not be recorded. Register was maintained by S.B. till 3.45. He 

remained at Jamuna. At that time he came to see three Army 

Chiefs, Ministers, Head of the D.G.F.I. He recorded the name 

of the BDR personnel but did not record the object of their 

appearance. There is no date on the list and there is also no 

reference who brought them. The exhibit does not bear his 

signature but he himself scribed it. He denied the suggestion 

that the list was not recorded on 25.02.2009 and it was created 

afterwards. The seizure list does not bear his signature and the 

reference of the case number. He did not take any photo by 

himself.  

P.W.356 deposed that he recorded the confessional 

statement of the condemner/appellant on 31.12.2009 in 

compliance of the provisions of Section 164 of the Code of 

Criminal Procedure. He identified the statement, exhibit 591 and 

his signatures 591/1 series.  
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P.W. 485 deposed that on 0410.2009 he identified  the 

condemner/appellant 46982 Rafiqul, 51214 Alamgir, 66452 

Shekhor, 4696 Ekramul Hoque and 27087 Mannan from video 

footage. He identified the BDR personnel with uniform. He also 

exhibited the picture exhibit CXLV series. He and accused-

persons served in the same Battalion.  

In cross-examination on behalf of the 

condemner/appellant he stated that the picture was taken in front 

of Jamuna office. There is no reference of case number and the 

signature of I.O. in the picture of Habilder Rafiq and also there is 

no date in support of his signature. He denied the suggestion that 

he did not know Rafiq and the picture shown is not of Rafiq. 

Minister Nanok and Whip Azam have appearance in the picture. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

he arrested the condemner/appellant on 01.04.2009 and after 

remand sent him to custody on 31.12.2009. He took on remand 

on 12.12.2009 for the last time. He was taken on remand for 13 

days at three times. He denied the suggestion that he kept the 
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condemner/appellant unlawfully and obtained confessional 

statement by way of oppression.    

The Confessional Statement of the 

condemner/appellant Havilder Rafiqul Islam runs as 

under- 

“24/02/09- G gvbbxq cÖavbgš¿xi c¨v‡iW MÖvD‡Û Avwg c¨v‡iW †`wL| 
mKv‡ii w`‡K c¨v‡iW nq| ỳcy‡ii ci wf.wf.AvB.wc ‡`i wWbv‡ii Rb¨ 
evRvi Ki‡Z hvB| Avgvi mv‡_ AviI ỳÕRb wmwbqi BDR bv‡qK 
my‡e`vi b~i“j Bmjvg Ges nvwej`vi mvC` Dcw ’̄Z wQj| Avevi e‡jb 
Avgvi mv‡_ evRv‡i †MwQj| 25/02/09 G avbgwÛ‡Z djg~j †Kbvi Rb¨ 
Avwg Avi nvwej`vi mvC` 36 ivB‡dj e¨vUvwjqv‡bi K¨vw›U‡b A‡c¶v 
Ki‡Z _vKvi mgq 9.30 G †Mvjv¸wji kã ïwb| Avwg ˆmwbK e¨viv‡Ki 
4 Zjvi wbR i“‡g P‡j hvB| †ejv 3 Uvi w`‡K 4 Rb BDR m`m¨ 
gy‡Lvk civ, Avgvi i“‡g G‡m Avgv‡K †h‡Z e‡j| Zv‡`i mv‡_ Avwg 4 
bs †M‡U hvB| †hLv‡b wm×vš— nq Av‡jvPbvi Rb¨ cÖavbgš¿xi hgybv 
evmfe‡b hvIqv n‡e| Avwg AviI 3 Rb BDR  m`m¨ wb‡q Mvox‡Z 
DwV| DAD †ZŠwn‡`i, DAD bvwQi Avi DAR Rwjj mn 14/15 Rb 
BDR 3wU Mvox‡Z K‡i hgybvq hvB| DAD †ZŠwn`, DAD bvwQi, 
DAD Rwjj wewfbœ `vex `vIqvi K_v cÖavbgš¿x‡K Rvbvb| `vex `vIqvi 
g‡a¨ wQj, †mbvevwnbxi mv‡_ †eZb mgZv, 60% †ikb e„w× K‡i 100% 
Kiv, BDR †`i wgk‡b cvVv‡bv BZ¨vw`| mÜ¨v Abygvb 6.00/6.30 Gi 
w`‡K wcjLvbvq wd‡i G‡m Avwg Avgvi jvB‡b P‡j hvB| iv‡Î gvB‡K 
mevB‡K A ¿̄ Rgv w`‡Z e‡j| iv‡Z jvB‡b _vwK| Gici w`b wcjLvbvi 
evwn‡i gvBwKs-G Rbmvavib‡K wcjLvbvi Av‡k cv‡ki 3 gvB‡ji g‡a¨ 
bv _vKvi Rb¨ †Nvlbv Kiv nq| Zv ï‡b 4.30 Uvi w`‡K †Kw›U‡bi 
†cQ‡bi Iqvj UcKvBqv wmwfj †W«‡m cvjvBqv hvB|” 

The confessional statement of co-accused Sepoy Md. 

Habibur Rahman (CS-26) runs as under- 

“weMZ 24/02/09 Bs‡iRx  ivZ Abygvb  10.00  Uvi mgq  wmcvnx  

wgRv‡bi  (Avgvi 44  ivB‡dj  e¨vUvwjq‡bi)  mv‡_  Avgvi †`Lv nq| 

wgRvb e‡j †h,  P‡jb cvb †L‡q  Avwm| ZLb  Avwg  Avi  wgRvb  5 
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b¤¦i †MU w`‡q †ei  nB|  cvb †L‡q  nvuU‡Z  nuvU‡Z   `w¶b w`‡K  

Abygvb  400/500 MR ỳ‡i hvB| †divi  c‡_  5  b¤¦i †MB‡Ui  Abygvb  

100 MR `w¶b  w`‡K GKwU   evwoi  cv‡k  iv¯—vi  Dci ỳRb 

‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K †`‡L  Avwg  Avi  wgRvi †KŠZynjx 

n‡q  evmvi  mvg‡b  ùvovB| evmvi wfZi DwK w`‡q  K‡qKRb we,wW,Avi  

‰mwbK †`L‡Z cvB| ZLb Kv‡i›U wQj bv| Zviv †gvgevwZ R¡vwj‡q  

e‡mwQj| Avgiv †`wL‡q  Zviv G kc_  wb‡”Q| Zviv  kc_  KiwQj †h, 

Awdmvi‡`i  wRw¤§  Kiv n‡e,aiv co‡j †KD  KviI  K_v  ej‡ev bv| H 

‰mwbK‡`i g‡a¨  Avwg  wmcvnx gvBb, wmcvnx †mwjg, wmcvnx KvRj, 

wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z cvwi|  .................`ievi 

n‡ji  wfZ‡i  wmcvnx †mwjg Gi nv‡Z  n¨vÛ  gvBK wQj| †m gvBK  

w`‡q mKj  Awdmvi‡K c ©̀vi  Avovj  n‡Z †ei n‡q  Avm‡Z  ejwQj| 

†mwj‡gi mv‡_  AviI  5/6 Rb  A ¿̄ avix wQj|  Avwg I  gywnZ ZLb  

`ievi n‡ji  `w¶b cwðg cv‡k hvB| G mgq my‡e`vi  eveyj‡K  `w¶b 

†MU w`‡q †ei n‡q †RwmI †g‡mi w`‡K †h‡Z  ‡`wL|  Zvici  5/6 Rb  

A ¿̄  avix mn †mwjg‡K  Awdmvi‡`i jvBb K‡i cwðg †M‡Ui w`‡K wb‡q 

†h‡Z †`wL|  Zviv  D³  Awdmvi‡`i cwðg cv‡ki `iRv w`‡q †ei K‡i 

†dvqvivi DËi cv‡k `ievi n‡j XyKvi  iv¯—vq †kvIqvwnqv  iv‡L|  GKUy 

c‡i GKwU  Mvox  Av‡m| Mvox‡Z WªvBfvi Ges  Kv‡jv †Pnvivi GKRb 

‰mwbK wQj| MvoxwU `ievi n‡ji `w¶‡bi  iv¯—v w`‡q  G‡m ï‡q  _vKv 
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Awdmvi‡`i  DËi cwðg cv‡k `vuovq| Zvici Mvwoi †m‡KÛ mx‡U  emv  

wmcvnx Awdmvi‡`i w`‡K GKwU  eªvk  dvqvi K‡i  5 bs †M‡Ui w`‡K P‡j  

hvq| mv‡_ mv‡_ wd‡i G‡m  Avevi eªvk dvqvi K‡i| Zvici MvwowU  

`ievi  n‡ji cwðg cvk w`‡q  myBwgs cy‡ji w`‡K P‡j hvq| ZLb 

†m‰mwbKiv Awdmvi‡`i‡K †ei K‡i wb‡q  Av‡m  ZvivI  Awdmvi‡`i 

w`‡K  eªvk  dvqvi  K‡i| ZLb  AvwgI  gywnZ `ievi n‡j DËi  cwðg 

†KvYvq †iw›Uª / KoB  Mv‡Qi  bx‡P  P‡j  hvB| c‡i †mwjg Avevi  gvB‡K 

`ievi n‡j  _vKv  Awdmvi‡`i jvBb  a‡i †ei n‡Z e‡j| wW,wR K‡Y©j  

Avwbm m¨vi mn  5/6 Rb  Awdmvi cwðg cv‡ki  KuvP fvsMv `iRv  w`‡q 

jvBb a‡i †ei nIqvi mgq  wWwRmn  2/3 Rb†ei n‡q  Avm‡j wmcvnx 

gywnZ  eªvk dvqvi K‡i| ZLb wW,wR mn  wZbRb  Awdmvi gvwU‡Z jywU‡q 

c‡o|  Zvi g‡a¨  K‡Y©j  Avwbm m¨viI  wQj | ZLb †mwj‡gi  mv‡_  

_vKv‡  Ab¨vb¨ ‰mwbKivI  eªvk  dvqvi ïi“  K‡i| ZLb  `ievi n‡ji 

wfZ‡i I  ¸wji kã  ïwb|” 

Mr. K.M. Zahid Sawar, the learned Deputy Attorney 

General  appearing on behalf of the State in addition to his 

earlier submissions submits that the Condemner/Appellant had 

his participation in conspiracy as it is evident from the 

confessional statement of co-accused Sepoy Md. Habibur 

Rahman (C.S. 26) wherefrom it transpires that he attended with 
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other co-conspirators namely Sepoy Selim, Sepoy Moyeen, 

Sepoy Kazal, Sepoy Habib in a residence near to gate No. 5 (the 

residence of Zakaria) and took oath –a¡l¡ nfb Ll¢Rm ®k A¢gp¡l−cl 

¢S¢Çj Ll¡ q−h z dl¡ fX−m ®LE L¡lJ Lb¡ hm−h¡ e¡ and the aforesaid 

confessional statement of co-accused appears as a relevant fact 

as against each of the persons believed to be so conspiring, as 

well as for the purpose of providing the existence of conspiracy 

as fur as the purpose of showing that any of such person was a 

party to it and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together.  

The learned Deputy Attorney General further submits 

that as one of the leaders, the Condemner/Appellant went to the 

office of the Prime Minister along with other leaders but they 

concealed the atrocities and killings of army officers in 

Peelkhanan from Prime Minister. His participation with the 

delegation to the office of Prime Minster is an admitted fact as 

admitted by his own confession. Besides the P.Ws 6, 7, 288, 

301, 313 all are eye witness to that part of the occurrence. P.W. 

485 identified the Condemner/Appellant from video-footage, 

exhibit CXLV snapped at Jamuna, the then office of the Prime 
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Minister. The concealment of the killings of army officers in 

Pilkhnan envisaged their complicity to the conspiracy as well as 

committing murder of army officers.   

The learned Deputy Attorney General also submits that 

the prosecution succeeded to prove the charges under 

section120B/302/149 of the Penal Code and urges to accept the 

Reference dismissing the Cr. Appeal and Jail Appeal filed on 

behalf of the condemner/appellant. 

Mr. A.S.M. Abdul Mubin, the learned Advocate with Mr. 

Kazi Mynul Hossain appearing on behalf of the 

condemner/appellant submits that among the above P.Ws the 

evidence of P.Ws, 3, 6, 7, 9, 111 and 154 apparently appears as 

hearsay in nature. They all deposed that the 

condemner/appellant as a member of 14 members delegation 

met with Prime Minister at Jamuna at evening on the date of 

occurrence and they deposed that as being known from 

electronic and printing Media. Their evidence in fact, does not 

bear any substance for the offences the condemner/appellant 

was found guilty. The evidence of P.W. 111 appears as 

irrelevant. He refers the accused as Sargent Rafiq, but the 
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condemner/appellant is Habilder Md. Rafiqul Islam. It is 

apparent that he could not identify the condemner/appellant 

properly P.Ws. 288 and 301 claimed to present in the office of 

Prime Minister when 14 members delegation of BDR personnel 

went to meet Prime Minister  at Jamuna and claimed to identify 

the condemner/appellant as delegate member. But no 

explanation appears how they could identify the 

condemner/appellant. As being Naval Chief and Air chief they 

had no occasion to know the appellant personally. This 

identification of the condemner/appellant thus appears 

unreliable. P.W. 313 claims to record the names of the delegate 

members by exhibit- 1132 (3) who went to meet Prime Minister 

at Jamuna but he admitted in cross-examination that the exhibit 

does not bear the date and his signature. Such exhibit does not 

inspire any confidence. P.W. 485 merely identified the 

condemner/appellant from video footage. The footage does not 

disclose any culpability of the condemner/appellant to any 

offence.   

Mr. A.S.M. Abdul Mobin further submits that P.W. 356 

admits in his cross-examination that the condemner/appellant 
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was taken on remand for 13 days and it is apparent that his 

confession is a product of torture taken in prolonged police 

custody and that can’t be considered as evidence being 

involuntary. Moreover, attending to the office of Prime 

Minister does not expose his culpability to any offence rather it 

supports his effort of cooling down the prevailing unwanted 

situation in Peelkhana. 

Mr. Mobin also submits that the confession of co-accused 

Habibur Rahman (C.S. 26) also can’t be considered as 

evidence, in view of section 30 of Evidence Act, having no 

corroboration by any independent witness.  

Mr. Mobin further submits that trial Court having failed 

to assess and weigh the evidence on record erroneously found 

the condemner/appellant guilty of the offences and sentenced 

him merely on surmise and conjecture and it calls for necessary 

interference.  

Mr. Mubin also submits that modified charge has not 

been drawn to the attention of the condemner/appellant and that 

the statement under section 342 of the Code of Criminal 

Procedure also not being taken into consideration by the trail 
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court, the condemner/appellant has been prejudiced and trial 

has been vitiated.  

Mr. Mubin lastly submits that prosecution utterly failed 

to establish the charges brought against the condemner 

/appellant beyond all reasonable doubt and thus the Reference 

as against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to 12/14 members delegation to the 

office of the Prime Minister at Jamuna (as it then was) readily 

at the call of the rebellions and concealing of the killings and 

atrocities they occurred in Peelkhana from the Prime Minister. 

All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 
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kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 
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by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by in confessional 

statement of co-accused Habibur Rahman (C.S. 26) - ‘weMZ 

24/02/09 Bs‡iRx  ivZ Abygvb  10.00  Uvi mgq  wmcvnx  wgRv‡bi  (Avgvi 

44  ivB‡dj  e¨vUvwjq‡bi)  mv‡_  Avgvi †`Lv nq| wgRvb e‡j †h,  P‡jb cvb 

†L‡q  Avwm| ZLb  Avwg  Avi  wgRvb  5 b¤¦i †MU w`‡q †ei  nB|  cvb †L‡q  

nvuU‡Z  nuvU‡Z   `w¶b w`‡K  Abygvb  400/500 MR ỳ‡i hvB| †divi  c‡_  5  

b¤¦i †MB‡Ui  Abygvb  100 MR `w¶b  w`‡K GKwU   evwoi  cv‡k  iv¯—vi  Dci 

ỳRb ‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K †`‡L  Avwg  Avi  wgRvi †KŠZynjx n‡q  

evmvi  mvg‡b  ùvovB| evmvi wfZi DwK w`‡q  K‡qKRb we,wW,Avi  ‰mwbK 

†`L‡Z cvB| ZLb Kv‡i›U wQj bv| Zviv †gvgevwZ R¡vwj‡q  e‡mwQj| Avgiv 

†`wL‡q  Zviv G kc_  wb‡”Q| Zviv  kc_  KiwQj †h, Awdmvi‡`i  wRw¤§  Kiv 

n‡e,aiv co‡j †KD  KviI  K_v  ej‡ev bv| H ‰mwbK‡`i g‡a¨  Avwg  wmcvnx 

gvBb, wmcvnx †mwjg, wmcvnx KvRj, wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z 

cvwi|  Avi  KvD‡K wPb‡Z cvwiwb| †fZ‡i  evwn‡i  me wgwj‡q AvbygvwbK 

14/15 Rb †jvK wQj| H mgq evox Iqvjvi  GK †jvK e‡j †h, Avcbviv  

GZ¸‡jv †jvK GZiv‡Z  wK K‡ib ?’ 

His participation as delegate members to the office of 

Prime Minister at Jamuna is an undeniable fact and its find 
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corroboration by exhibits- 1132 (the list of the delegate 

members prepared by P.W. 113) and CXLV, the video footage 

snapped at Jamuna. It also finds corroboration by the evidence 

of P.Ws. 3, 6, 7, 111, 154, 288, 313. It has also inference from 

his own confession-  ‘†ejv 3 Uvi w`‡K 4 Rb BDR m`m¨ gy‡Lvk civ, 

Avgvi i“‡g G‡m Avgv‡K †h‡Z e‡j| Zv‡`i mv‡_ Avwg 4 bs †M‡U hvB| †hLv‡b 

wm×vš— nq Av‡jvPbvi Rb¨ cÖavbgš¿xi hgybv evmfe‡b hvIqv n‡e| Avwg AviI 

3 Rb BDR  m`m¨ wb‡q Mvox‡Z DwV| DAD †ZŠwn‡`i, DAD bvwQi Avi 

DAR Rwjj mn 14/15 Rb BDR 3wU Mvox‡Z K‡i hgybvq hvB| DAD 

†ZŠwn`, DAD bvwQi, DAD Rwjj wewfbœ `vex `vIqvi K_v cÖavbgš¿x‡K 

Rvbvb| `vex `vIqvi g‡a¨ wQj, †mbvevwnbxi mv‡_ †eZb mgZv, 60% †ikb e„w× 

K‡i 100% Kiv, BDR †`i wgk‡b cvVv‡bv BZ¨vw`|’ P. W. 485  

identified him with his regiment No. Although P.W. 111 

identified  him as  ‘p¡−SÑ¾V l¢gL’ but he is no other but Habilder 

Rafiq, the condemner/appellant since no ‘p¡−SÑ¾V l¢gL’ was a 

delegate member to the office of the Prime Minister at Jamuna.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 
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killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.23 Lance Naik Signal/41584 Md. 

Zakaria Mollah. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 
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302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.104 Havilder Sirajul Islam 

 P.W.109 Major Syed Md. Yousuf Iqbal 

 P.W.335 Dilara Ali Chandana, Magistrate 

 P.W.338 K. M. Kamrul Ahsan Shah @ Shawpon, Public. 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statement of co-

accused – Signalman Md. Abul Basher (C.S. 36) 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W. 337 Md. Shamsuzzaman @ Anu 

 P.W.576 Meraj Ahmed, Public 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner/ 

appellant did not appear in the F.I.R.   
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P.W.104 deposed that on 25.02.2009 he was in the office 

of 13 Battalion. At about 9.30 A.M. he heard firing sound. 

After 1/1½ hour he came out from office and on his way to tin-

shade room, he came to see on the road in front of soldier mess 

condemner/appellant 41584 Zakaria, 37383 Habilder Hatem 

Ali, 39380 Habilder Amir Hossain, 41539 Naik Moinul, 47723 

Naik Sekendar Ali, 67597 Sepoy Salim Al Mannan, 77074 

Sepoy Sahinoor, 77714 Sepoy Najmul, 77822 Sepoy 

Kalimullah and 65242 Sepoy Ziaul moving towards Darber.  

In cross-examination of behalf of condemner/appellant, 

he stated that he told the occurrence to his commander. He 

denied the suggestion that he did not see the 

condemner/appellant and that he deposed falsely. 

P.W.109 deposed that on 25.02.2009 he was in Darber. 

65140 Sepoy Moyeen entered into Darber with arms. He came 

out and went to Line instantly. In front of the Line he came to 

see condemner/appellant 41584 Lance Naik Zakaria, 53065 

lance Naik Gausuddin, 61520 Lance Naik Jahnagir, 48834 

Driver Firoj, 64294 Sk. Faruk, 66475 Sahadat, 57197 Sepoy 
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Kamrul, 68910 Sepoy Mashiur, 80800 Tariqul, 65377 and 

Sepoy Saha Alam to run with arms along with others.  

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that prior to the occurrence he had 

been suffering from illness and that he did not attended Darber 

and that he did not see the condemner/appellant with arms and 

that he deposed falsely.  

P.W. 337 deposed that he along with his wife and mother 

had been living at Moneshwar Road. A BDR person named 

Zakir hired a room of his residence and his two sons used to 

live there. Zakir himself lived in the ground floor of three 

storied building to the east side after 2/3 residences of his 

residence. The wife of Zakir conducted a Beauty Parlour there. 

Two sons of Zakir used his room as reading rooms and 

sometimes they used to live there. On 24.02.2009 he was 

gossiping in front of his residence. Rajib told Swopon of 

entering some persons in the residence of Anu. He along with 

Sawpon came to see 10/12 persons sitting in the hired room of 

Zakaria. They told that they came to attend ‘wgjv`’. He told them 

that he is the owner of the house. They closed the door for 
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10/12 minutes and thereafter they left the residence. One of 

them told his name as Moyeen and they all came to take a 

decision there. On the following day the occurrence took place 

in Peelkhana. He presumed that the persons who came there 

committed the occurrence. 

In cross-examination on behalf of the condemner 

/appellant he denied the suggestion that he did not depose of the 

condemner/appellant before I.O. and that Zakir and Zakaria is 

not the same person. His residence is to the North from BDR 

gate No. 5 and to the West of Moneshawar road. The shop of 

Bajlu, Akhter were open. He denied the suggestion that no 

person named Zakir or Zakaria lived in his residence and that 

no BDR person went to his residence on 24.02.2009 and that he 

deposed falsely.      

P.W.338 deposed that on 24.02.2009 at about 8.30 P.M. 

he was gossiping with Rajib Milton. There was no electricity at 

that time. Anu was with them. Rajib told him that some groups 

of 2/3 persons were entering into the residence of Anu. He 

asked Anu about them. Afterwards Anu took them to their 

residence. In the residence of Anu there were 4 tin shed ghars. 
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Two rooms were used by Anu’s family and another room was 

rented to a Taxi driver and other room was rented to Zakaria 

Mollah @ Zakir to use it for reading room for his two children. 

On appearing there he came to see 2/3 persons standing on the 

door and also came to see 11/12 persons sitting on the cot and a 

candle light on the table. On query one of them replied that they 

came – ‘wgjv` co‡Z’ Anu disclosing himself as the owner of the 

house they reported that they would leave the room after 

discussion. Thereafter they locked the door. After 10/12 

minutes they left the room. One person disclosing his name as 

Moyeen shook hands and disclosed that they all were BDR 

persons. Thereafter he went to his residence. To his believe that 

they made conspiracy in the rented room of Zakaria Mollah in 

consequence of which the occurrence took place on 25.02.2009. 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not depose of Zakaria 

before I.O. He further stated that at that time he knew the 

condemner/appellant as Zakir but later on came to know that 

Zakaria Mollah was known as Zakir. He further denied 
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suggestion that Zakaria Mollah did not take any room of Anu, 

he did not know Anu and that he deposed falsely.  

P.W.576 deposed that on 24.02.2009 at night Sawpan 

told Anu that some people were entering in the residence. Then 

Sawpan and Anu went to the residence of Anu. After 20/25 

minutes Anu came out and told him that some people, 10/ 12 

persons came into the room of BDR Zakaria. One of them 

shook hands with Anu identifying him as Moyeen. Anu told 

him that they were on discussion lighting a candle. 

In cross-examination on behalf condemner/appellant, he 

admitted that Anu and Sawpan hailed form separate places. The 

residence of Anu was on the other side of the road and his 

residence number was 39/2. He denied the suggestion that 

neither Anu nor Sawpan told him anything and that he deposed 

falsely implicating the condemner/appellant.  

P.W. 375 deposed that he recorded the confessional 

statement of the condemner/appellant Lance Naik 4584 Md. 

Zakaria under section 164 of the Code of Criminal Procedure. 

He identified the statement as exhibit 439 and his signature as 

exhibit 439(1) series.  
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P.W.335 admitted his cross-examination that the 

appellant was on remand for 9 days and he denied the 

suggestion that he recorded the statement in presence of the 

police and that the statement of the condemner/appellant is not 

voluntary.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the 

condemner/appellant, he stated that P.W.338 did not depose in 

his 161 statement –‘‡Uwe‡j GKwU †gvgevwZ R¡jwQj; Lv‡Ui Dci 10/12 

Rb †jvK †Mvj n‡q e‡mwQj; Abyi wRÁvmvq GKRb e‡j wgjv` co‡Z G‡mwQ 

c‡i N‡i‡i `iRvq Zvjv jvwM‡q †`q; gvCb g‡j Avgv‡`i wm×vš— †bIqv n‡q‡Q; 

c‡i Avwg evmvq P‡j hvB’. P.W.337 referred the name of his friend 

Rajib (P.W.578) in his 161 statement. P.W.338 in his 161 

statement address Rajib as his friend. He did not cite Ali 

Ahasan as witness in the case. He denied the suggestion that 

they are the fictitious witnesses. He did not ask the children of 

the condemner/appellant. They were aged 12 and 10. He did not 

seize any belongings of his children from the residence at 39/2 

Maneshor Road. He did not seize any rent receipt therefrom. He 

sent the condemner/appellant to Court on 27.04.2009 and 



 

 

1117 

prayed for remand. He took the condemner/appellant on remand 

for 9 days at two times and placed him on 29.04.2009 for 

recording his 164 statement. In the forwarding letter there is no 

reference that on 24.02.2009 there held a meeting in the 

residence of the condemner/appellant. He perused the personal 

service record of the condemner/appellant. He arrested the 

condemner/appellant from Peelkhana along with Sepoy Basher, 

Shah Alam, Rubel and Signalman Tofazal. He prepared the 

sketch map of the residence at 39/2 Manasher Road. There is a 

road in front of it and residences in both sides. Between the 

residence of 39/2 Maneshor Road at BDR Gate No.5 there were 

5 residences and two shops. He did not cite the owners of the 

residences and shops as witness to the case. He denied the 

suggestion that on remand the condemner/appellant was kept in 

the custody of TFI cell, Military cell and CID and thereby 

obtained his confessional statement under inhuman torture. He 

denied the suggestion that he implicated the appellant falsely 

and that he deposed falsely.  

The confessional statement of the condemner/appellant 

Lance Naik Signal 41584 Zakaria runs as under- 
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“Avwg j¨vÝ bv‡qK †gv: RvKvwiqv †gvjøvi ¯̂Áv‡b †¯̂”Qvq GB g‡g© 

¯̂xKv‡ivw³ cÖ̀ vb K‡iwQ †h Avwg weMZ 1/10/82 Bs mv‡j Avwg BDR 

wmcvnx c‡` PuvcvBbeveMÄ GjvKvq cÖwk¶Y MÖnY K‡i BDR G †hvM`vb 

Kwi| Avgvi 27 eQ‡ii Kg©gq Rxe‡b Avwg evsjv‡`‡ki wewfbœ RvqMvq 

PvKzix Kwi| Avwg weMZ 2004 mv‡ji †m‡Þ¤̂i gv‡m 13 ivB‡dj 

e¨v‡Uwjq‡bi BDwbU m`m¨ wn‡m‡e XvKvq BDR m`i `ßi wcjLvbvq 

†hvM`vb Kwi| Avwg wmMb¨vj Acv‡iUi wn‡m‡e Kg©iZ wQjvg| MZ 

19/2/09 ZvwiL evei MÖvD‡Ûi iv Í̄vi Dci Avwg Awdm †k‡l evmvq 

†divi c‡_ †ejv 11.00 NwUKvq wmcvnx kvn Avjg Avgv‡K e‡j †h 

AwaKvi Av`v‡qi Rb¨ Av‡›`vjb Ki‡Z n‡e| Avgv‡`i BDR m`m¨‡`i 

`vex wQj BDR Gi ga¨ †_‡KB ’̄vqx Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 

100% †ikb w`‡Z n‡e, RvwZmsN wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× 

Ki‡Z n‡e| 21/2/09 ZvwiL Avgvi mnKgx© Acv‡iUi evkvi (wmcvnx) 

Avgv‡K wmMb¨vj †m›Uv‡ii eviv›`vq †W‡K wb‡q hvq| wmcvnx gCb, wmcvnx 

iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j †`i †`wL‡q evkvi Avgv‡K e‡j †h Iiv 

mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 22/2/09 ZvwiL wmMb¨vj †m›Uv‡i 

mKvj Abygvb 8.00 Uvi w`‡K Avwg evkvi‡K wR‡Ám Kwi NUbvi 

cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ Kviv w`‡e| evkvi Avgv‡K 

Rvbvq †bZ…Z¡ †`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv 

n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| evkvi 

Avgv‡K Av‡iv Rvbvq †h †KvZ (A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e|  

Avwg ewj †Kv‡Zi cÖnix cvnvovi wK n‡e| evkvi e‡j †Kv‡Zi cÖnix 

Avgv‡`i c‡¶i †jvK _vK‡e| 23/2/09 ZvwiL we‡K‡j †Mg MÖvB‡Û 

wmMb¨vj g¨vb evkvi e‡j wW G wW nvwee m¨vi e‡j‡Q AvBbx cÖwµqvq 

mgm¨vi mgvavb Ki‡Z n‡e| H w`bB mÜ¨vq †ivj K‡ji mgq my‡e`vi 

†gRi †Rvev‡qi e‡j †h GKwU wjd‡jU AvDU n‡q‡Q G wel‡q †KD Kvb 

w`‡e bv Ges AcwiwPZ †Kvb †jvK‡K wfZ‡i Avm‡Z w`‡e bv| 24/2/09 

ZvwiL mKvj 6.30 NwUKv n‡Z ỳcyi 2.00 NwUKv ch©šÍ Avgvi wmMb¨vj 

†m›Uv‡i wWDwU wQj| wWDwU †k‡l Avwg Avgvi evmvq nvRvixev‡M P‡j 

hvB| Hw`b mÜ¨v mv‡o QqUv †_‡K c‡ii w`b mKvj 7.00 NwUKv ch©šÍ 
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Avgvi wWDwU wQj| Avwg nvRvixev‡M GKUv  weDwU cvj©v‡ii wcQ‡bi 

GKUv evmvq 2 iæg wb‡q _vwK| 1Uv iæg GKUy wfZ‡i| 2Uv iæg 2Uv 

Avjv`v wewWs G| Avgvi wUb‡mW wewìs Gi †h iæg wQj H iæ‡gi Pvex 

ivZ AvUUvi w`‡K Avgvi Kv‡Q Pvq evkvi| Avwg Avgvi ¿̄x‡K ewj evkvi 

Pvwe PvB‡j w`‡q w`‡Z| ivZ 9 Uvq evkvi wmMb¨vj †m›Uv‡i G‡m Avgv‡K 

Rvbvq †h †m wmcvnx Avi wc AvRv`, bv‡qK wmMb¨vj gCbyj, wmMb¨vj 

g¨vb †Zvdv¾j mn 12/14 Rb Avgvi H evmvq e‡m NUbvi cwiKíbv 

K‡i‡Q Ges cwiKíbv Abyhvqx AvMvgxKvj KvR n‡e| H cwiKíbvq 

wm×všÍ wQj †h wmcvnx gCb `iev‡ii mgq Avgv‡`i `vex `vIqvi Av‡e`b 

wb‡q `ievi n‡j hv‡e, evKx ‰mwbKiv A ¿̄ wb‡q wcQ‡b _vK‡e| A‡ ¿̄i 

gy‡L Av‡e`b cvk Kiv‡bvi Rb¨ wWwR m¨vi‡K eva¨ Kiv n‡e| 25/2/09 

ZvwiL mKvj 9.00 NwUKvq Avgv‡`i mevB‡K 13 e¨vUvwjq‡bi †Kv‡Z 

_vKvi Rb¨ ejv nq| Avwg H w`b wWDwU †kl K‡i mKvj mvZUvq evmvq 

hvB| evmvq wM‡q nvRvixevM evRv‡i hvB| evRv‡i wM‡q †Mvjv¸wji kã 

ïwb wcjLvbvi wfZi †_‡K| kã ï‡b Avwg evmvq evRvi †i‡L BDR 

†M‡Ui w`‡K hvB| ILv‡b cvewjK †M‡U R‡ov n‡qwQj| wfZ‡i jvj 

Kvc‡o gyL evav Ae ’̄vq RIqvb‡`i A ¿̄ nv‡Z duvKv¸wj Ki‡Z †`wL| 

Gici Avwg evmvq P‡j hvB| Avwg f‡q Hw`b 11.00 Uvi w`‡K 

†avjvBcvo Avgvi GK ỳim¤ú‡K©i AvZ¥x‡qi evmvq P‡j hvB| 1/3/09 

ZvwiL wcjLvbvq cybivq †hvM`vb Ki‡Z hvB wKš‘ H w`b †hvM w`‡Z cvwi 

bvB| 2/3/09 ZvwiL Avwg wcjLvbvq †hvM`vb Kwi| GB Avgvi e³e¨|” 

The confessional statement of co –accused Signalman 

Md. Abu Bashar (C.S. 36) runs as under- 

“éh¤u¡l£ j¡pl fÐbj¢cL påÉ¡l pju mÉ¡¾p e¡uL ¢pNeÉ¡m jÉ¡e S¡L¢lu¡ 

Bj¡L hm ®k, ®a¡j¡l ph ¢hfcl pju B¢jp¡b b¡¢L a¥¢j ¢L Bj¡l p¡b 

b¡Lh¡?’’ B¢j l¡S£ qCz fl öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e S¡L¡¢lu¡ J mÉ¡¾p 

e¡uL n¡j£j L¡e¡l Ql k¡Cz n¡j£j e¡Ù¹¡ Lla ®Nm S¡L¡¢lu¡ Bj¡L hm 

Bj¡l ®RmL BDR ú¥m i¢aÑ L¢l e¡Cz Bjl¡ fÐ¢al¡d Ns a¥mhz a¥¢j 

Bj¡cl p¡b b¡Lh¡z ¢ce fl B¢jjDe J S¡L¡¢lu¡L HLœ Lb¡ hma 
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®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡L ®j¡h¡Cm Ll X¡L Hhw hm HLV¡ 

L¡S Bjl¡ Llhz clh¡l qm Bjl¡ c¡¢h c¡Ju¡ ¢eu BlS Llh Hhw e¡ 

j¡em D.G, D.D.G J AeÉ A¢gp¡lcl ¢SÇj£ Llhz iu f¡Cu J e¡ 

Bj¡cl p¡b Efll hs hs ®m¡L BRz DAD q¡¢hh, DAD S¢mm BR 

Lb¡ hmh¡ e¡¢L? B¢j aMe e¡ hm m¡Ce Qm B¢pz 5/6 ¢ce fl mÉ¡¾p e¡-

uL S¡L¡¢lu¡ Bjl j¡ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l V¡L¡ d¡l ®cu Hhw Hl 

Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla euz 2/3 ¢ce fl S¡L¡¢lu¡ Bj¡L p¡b 

b¡L¡l SeÉ hm Aaxfl Na 23/2/09 Cw a¡¢lM pL¡m 7 V¡l pju 

S¡L¢lu¡ Bj¡L hm, l¡œ Bj¡l HLV¡ f¡¢VÑ BR a¥¢j ¢L k¡h¡ Bj¡l p¡bz 

B¢j l¡S£ e¡qCm S¡L¡¢lu¡ Bj¡L a¡l ¢XE¢V Ll ¢ca hmz I ¢ceC 2V¡l 

pju ¢pf¡q£ jDe Bj¡L X¡L Hhw hm BSL påÉ¡l pju HLM¡e k¡Ch¡? 

B¢j h¢m påÉ¡ 6.30 ¢j¢eV Bj¡l ¢XE¢V BRz Na 24/02/09 Cw a¡¢lM 

pL¡m 7 V¡ ®bL ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l BNje Efmr VIP NVl 

XÊ¡Ci¡l J l¡e¡lcl e¡Ù¹¡ M¡Ju¡e¡l hÉ¡f¡l Bj¡cl e¡uh p¤hc¡l g¡l¦L 

Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me L¢lz I ¢ce l¡œ mÉ¡¾p e¡uL S¡L¡¢lu¡ 

Bj¡L ®g¡e ¢cu hm V¡L¡ ¢eh¡ e¡? Bj¡l p¡CLm ¢eu¡ ®a¡j¡l i¡h£l L¡R 

®bL V¡L¡ ¢eu¡ Bp B¢j ®g¡e Ll ¢c¢µRz ®p ®a¡j¡L V¡L¡ ¢ch J HLV¡ 

Q¡¢h ¢chz I Q¡¢hV¡ jDeL ¢ch¡z jDe 5 ew ®NVl h¡¢ql BRz B¢j aMe 

S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡L 3 q¡S¡l V¡L¡ J HL¢V Q¡¢h 

®cuz ®p Bj¡L Q¡¢hV¡ ¢cu HL¢V l¦j M¤m ¢ca hmz B¢j l¦j M¤m ®kM¡e 

jDe ®L ®c¢Mz jDe Bj¡L V¡e ¢cu h¡p¡uz l¦jl ¢ial 20/22 Se ®m¡L 

c¡ys¡e¡ ¢Rmz B¢j ®pM¡e 13 hÉ¡V¢mu¡el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, 

A¯ha¢eL mÉ¡¾p e¡uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj (36 l¡Cgm hÉ¡-

V¢mu¡e) J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se L cMa f¡Cz ®kM¡e 

BN¡¢j 25/02/09 Cw a¡¢lM clh¡l ¢Li¡h A¢gp¡lcl ¢S¢Çj Ll¡ qh 

acjjÑ f¢lLÒfe¡ q¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant is also a leading member of the 
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conspiracy to the occurrence that happened in Peelkhana on 25-

26th Feb, 2009. His complicity to the conspiracy has been 

brought to light by his own confession as well as by the 

confession of co-accused. It appears that he entered into an 

agreement with the co-conspirators and joined with them at 

signal sector on 21.02.2009-’21.02.2009 Zvwi‡L Avgvi mnKg©x 

Acv‡iU‡ii evmvq (wmcvnx) Avgv‡K wmMb¨vj †m±‡ii eviv›`vq †W‡K wb‡q hvq| 

wmcvnx gCb, wmcvnx i“‡ej, wmMb¨vjg¨Ab †Zvdv¾j‡`i †`wL‡q evkvi Avgv‡K 

e‡j †h, Iiv mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 22.02.2009 Zvwi‡L wmMb¨vj 

†m±‡i mKvj 8.00 Uvi w`‡K Avwg evkvi‡K wR‡Ám Kwi NUbvi cwiKíbv wKfv‡e  

Kiv n‡q‡Q Ges †bZ„Z¡ Kviv w`‡e| evkvi Avgv‡K Rvbvq †bZ„Z¡ w`‡e wWGwW 

Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ 

QvovB `vex Av`vq Kiv hvq| evkvi Avgv‡K AviI Rvbvq †h, †KvZ †f‡½ A¯¿ 

†bIqv n‡e|’ He further confessed - ‘B¢j q¡S¡l£h¡−N HLV¡ ¢hE¢V 

f¡mÑ¡−ll ¢fR−el HLV¡ h¡p¡u 2 l¦j ¢e−u b¡¢Lz 1V¡ l¦j HLV¥ ¢ia−lz 2V¡ l¦j 

2V¡ Bm¡c¡ ¢h¢ôw Hz Bj¡l ¢Ve−pX ¢h¢ôw Hlk ®k l¦j ¢Rm I l¦−jl Q¡h£ l¡a 

BVV¡l ¢c−L Bj¡l L¡−R Q¡u h¡n¡lz B¢j Bj¡l Ù»£−L h¢m h¡n¡l Q¡¢h Q¡C−m 

¢c−u ¢c−az l¡a 9 V¡u h¡n¡l ¢pNeÉ¡m ®p¾V¡−l H−p Bj¡−L S¡e¡u ®k ®p ¢pf¡q£ 

Bl ¢f BS¡c, e¡−ulL ¢pNeÉ¡m jDe¤m, ®pNeÉ¡m jÉ¡e ®a¡g¡‹m pq 12/14 Se 

Bj¡l I h¡p¡u h−p OVe¡l f¢lLÒfe¡ L−l−R Hhw f¢lLÒfe¡ Ae¤k¡u£ BN¡j£L¡m 
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L¡S q−h I f¢lLÒfe¡u ¢pÜ¡¿¹ ¢Rm ®k ¢pf ¡q£ jDe clh¡−ll pju Bj¡−cl c¡h£ 

c¡Ju¡l B−hce ¢e−u clh¡l q−m k¡−h, h¡L£ ®~p¢eLl¡ AÙ» ¢e−u ¢fR−e b¡L−hz 

A−Ù»l j¤−M B−hce f¡n Ll¡−e¡l SeÉ ¢X¢S pÉ¡l−L h¡dÉ Ll¡ q−hz’ The 

confession of co-accused Signalman Abu Basher (C.S.A 36) 

also made similar statements to the implication of the 

condemner/appellant to conspiracy. P.Ws. 337, 338 and 576 are 

witnesses to the above sequence and all of them made 

corroborative statement in support of the meeting of the 

conspirators held in the residence of the condemner/appellant at 

the early hour of the night on 24.02.2009. Their evidence being 

corroborated by the confessional statement of the 

condemner/appellant appears reliable and trustworthy.  

The learned Deputy Attorney General further submits 

that P.Ws 104 and 109 ae eye witnesses to the occurrence. They 

both saw the condemner/appellant with arms, in unlawful 

assembly and identified the condemner/appellant with 

Regiment No. P.W. 104 saw the condemner/appellant to run 

towards Darbar on firing at about 10.30/11 A.M. P.W. 109 also 

saw him to run around with arms. 
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The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case, the inculpatory confession 

of the condemner/appellant and the confession of co-accused, in 

view of section 10 of Evidence Act, prosecution having 

succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the Reference 

be accepted and the Cr. Appeal and Jail Appeal filed on behalf 

of the condemner/appellant be dismissed. 

Mr. Khandaker Mahbub Hossain, the learned Senior 

Advocate with Mr. M. Masud Rana appearing on behalf of the 

condemner/appellant submits that P.W. 104 claims to see the 

condemner/appellant with arms at 1/1.30 P.M. and to move 

towards Darbar. From the facts and circumstances of the case it 

appears that mass massacre caused in Darbar before noon and 

no occasion arose to go towards Darbar with arms at 1/1.30 

P.M. and his evidence appears inconsistent with the attending 

facts and thus lacks credibility. Similarly, the evidence of P.W. 

109 also appears vague and unspecified. He merely saw the 

condemner/appellant to run with arms but no specification 
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when and where he saw the condemner/appellant to run. P.W. 

109 referred the condemner/appellant along with ten(10) others 

with their regiment No. which appears unusual, unnatural and 

tutored and thus his evidence also lacks credibility. P.Ws. 337, 

338 and 576 all relate to the alleged conspiracy behind the 

occurrence. They deposed that a meeting was held by the 

conspirators in so called the residence of the 

condemner/appellant Zakaria’s rented house on 24.02.2009, the 

previous day of the occurrence. From their evidence it appears 

that some BDR personnel in the name of ‘wgjv`’ gathered in the 

hired room of the condemner/appellant but their evidence does 

not bear any substance to the effect that the 

condemner/appellant had participation in the meeting and it was 

of any conspiracy.  

Mr. Hossain further submits that the confession of the 

condemner/appellant is exculpatory in nature and it is the 

product of torture having taken the condemner/appellant under 

prolonged police custody. If the confession appears voluntary 

but it is not true on the contradictory evidence of P.Ws. The 

confession the condemner/appellant can’t be taken into 
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consideration to his culpability within the ambit of conspiracy 

as defined in 120A of the Penal Code.  

Mr. Hossain lastly submits that the confession of co-

accused finds no corroboration by any independent witness and 

in view of Section 30 of Evidence Act it can’t be considered as 

evidence against the condemner/appellant. The Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy, holding arms, 

by way of plundering kote, moving towards Darbar with arms 

and consequently killing army officers therein. All provides 

strong inference to his complicity to the conspiracy. In most of 

the cases proof of conspiracy is largely inferential. The offence 

of conspiracy essentially requires some kind of manifestation of 
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agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication and 

carrying arms. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 
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by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘MZ 19/2/09 ZvwiL evei MÖvD‡Ûi iv Í̄vi Dci Avwg Awdm †k‡l evmvq †divi 

c‡_ †ejv 11.00 NwUKvq wmcvnx kvn Avjg Avgv‡K e‡j †h AwaKvi Av`v‡qi 

Rb¨ Av‡›`vjb Ki‡Z n‡e| Avgv‡`i BDR m`m¨‡`i `vex wQj BDR Gi ga¨ 

†_‡KB ’̄vqx Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 100% †ikb w`‡Z n‡e, 

RvwZmsN wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× Ki‡Z n‡e| 21/2/09 ZvwiL Avgvi 

mnKgx© Acv‡iUi evkvi (wmcvnx) Avgv‡K wmMb¨vj †m›Uv‡ii eviv›`vq †W‡K wb‡q 

hvq| wmcvnx gCb, wmcvnx iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j †`i †`wL‡q evkvi 

Avgv‡K e‡j †h Iiv mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 22/2/09 ZvwiL wmMb¨vj 

†m›Uv‡i mKvj Abygvb 8.00 Uvi w`‡K Avwg evkvi‡K wR‡Ám Kwi NUbvi 

cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ Kviv w`‡e| evkvi Avgv‡K Rvbvq †bZ…Z¡ 

†`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv n‡q‡Q cv ỳqv óvB‡j 

hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| evkvi Avgv‡K Av‡iv Rvbvq †h †KvZ 

(A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e|  

 

Avwg ewj †Kv‡Zi cÖnix cvnvovi wK n‡e| evkvi e‡j †Kv‡Zi cÖnix 

Avgv‡`i c‡¶i †jvK _vK‡e| 23/2/09 ZvwiL we‡K‡j †Mg MÖvB‡Û wmMb¨vj g¨vb 

evkvi e‡j wW G wW nvwee m¨vi e‡j‡Q AvBbx cÖwµqvq mgm¨vi mgvavb Ki‡Z 
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n‡e| H w`bB mÜ¨vq †ivj K‡ji mgq my‡e`vi †gRi †Rvev‡qi e‡j †h GKwU 

wjd‡jU AvDU n‡q‡Q G wel‡q †KD Kvb w`‡e bv Ges AcwiwPZ †Kvb †jvK‡K 

wfZ‡i Avm‡Z w`‡e bv| 24/2/09 ZvwiL mKvj 6.30 NwUKv n‡Z ỳcyi 2.00 

NwUKv ch©šÍ Avgvi wmMb¨vj †m›Uv‡i wWDwU wQj| wWDwU †k‡l Avwg Avgvi evmvq 

nvRvixev‡M P‡j hvB| Hw`b mÜ¨v mv‡o QqUv †_‡K c‡ii w`b mKvj 7.00 NwUKv 

ch©šÍ Avgvi wWDwU wQj| Avwg nvRvixev‡M GKUv  weDwU cvj©v‡ii wcQ‡bi GKUv 

evmvq 2 iæg wb‡q _vwK| 1Uv iæg GKUy wfZ‡i| 2Uv iæg 2Uv Avjv`v wewWs G| 

Avgvi wUb‡mW wewìs Gi †h iæg wQj H iæ‡gi Pvex ivZ AvUUvi w`‡K Avgvi 

Kv‡Q Pvq evkvi| Avwg Avgvi ¿̄x‡K ewj evkvi Pvwe PvB‡j w`‡q w`‡Z| ivZ 9 

Uvq evkvi wmMb¨vj †m›Uv‡i G‡m Avgv‡K Rvbvq †h †m wmcvnx Avi wc AvRv`, 

bv‡qK wmMb¨vj gCbyj, wmMb¨vj g¨vb †Zvdv¾j mn 12/14 Rb Avgvi H evmvq 

e‡m NUbvi cwiKíbv K‡i‡Q Ges cwiKíbv Abyhvqx AvMvgxKvj KvR n‡e| H 

cwiKíbvq wm×všÍ wQj †h wmcvnx gCb `iev‡ii mgq Avgv‡`i `vex `vIqvi 

Av‡e`b wb‡q `ievi n‡j hv‡e, evKx ‰mwbKiv A ¿̄ wb‡q wcQ‡b _vK‡e| A‡ ¿̄i 

gy‡L Av‡e`b cvk Kiv‡bvi Rb¨ wWwR m¨vi‡K eva¨ Kiv n‡e|’ 

This has also inference from the confession of Signalman 

Md. Abul Bashar (C.S. 36)- ‘éh¤u¡l£ j¡pl fÐbj¢cL påÉ¡l pju mÉ¡¾p 

e¡uL ¢pNeÉ¡m jÉ¡e S¡L¢lu¡ Bj¡L hm ®k, ®a¡j¡l ph ¢hfcl pju B¢jp¡b 

b¡¢L a¥¢j ¢L Bj¡l p¡b b¡Lh¡?’’ B¢j l¡S£ qCz fl öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e 

S¡L¡¢lu¡ J mÉ¡¾p e¡uL n¡j£j L¡e¡l Ql k¡Cz n¡j£j e¡Ù¹¡ Lla ®Nm S¡L¡¢lu¡ 

Bj¡L hm Bj¡l ®RmL BDR ú¥m i¢aÑ L¢l e¡Cz Bjl¡ fÐ¢al¡d Ns a¥mhz a¥¢j 
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Bj¡cl p¡b b¡Lh¡z ¢ce fl B¢jjDe J S¡L¡¢lu¡L HLœ Lb¡ hma ®c¢Mz 2 ¢ce 

fl S¡L¡¢lu¡ JÙ¹¡c Bj¡L ®j¡h¡Cm Ll X¡L Hhw hm HLV¡ L¡S Bjl¡ Llhz 

clh¡l qm Bjl¡ c¡¢h c¡Ju¡ ¢eu BlS Llh Hhw e¡ j¡em D.G, D.D.G J 

AeÉ A¢gp¡lcl ¢SÇj£ Llhz iu f¡Cu J e¡ Bj¡cl p¡b Efll hs hs ®m¡L B-

Rz DAD q¡¢hh, DAD S¢mm BR Lb¡ hmh¡ e¡¢L? B¢j aMe e¡ hm m¡Ce Qm 

B¢pz 

5/6 ¢ce fl mÉ¡¾p e¡uL S¡L¡¢lu¡ Bjl j¡ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla euz 

2/3 ¢ce fl S¡L¡¢lu¡ Bj¡L p¡b b¡L¡l SeÉ hm Aaxfl Na 23/2/09 

Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡L hm, l¡œ Bj¡l HLV¡ f¡¢VÑ BR a¥¢j 

¢L k¡h¡ Bj¡l p¡b’’z B¢j l¡S£ e¡qCm S¡L¡¢lu¡ Bj¡L a¡l ¢XE¢V Ll ¢ca 

hmz I ¢ceC 2V¡l pju ¢pf¡q£ jDe Bj¡L X¡L Hhw hm “”BSL påÉ¡l pju 

HLM¡e k¡Ch¡? B¢j h¢m påÉ¡ 6.30 ¢j¢eV Bj¡l ¢XE¢V BRz 

Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®bL ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efmr VIP NVl XÊ¡Ci¡l J l¡e¡lcl e¡Ù¹¡ M¡Ju¡e¡l hÉ¡f¡l Bj¡cl e¡-

uh p¤hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me L¢lz I ¢ce l¡œ mÉ¡¾p e¡uL 

S¡L¡¢lu¡ Bj¡L ®g¡e ¢cu hm V¡L¡ ¢eh¡ e¡? Bj¡l p¡CLm ¢eu¡ ®a¡j¡l i¡h£l 

L¡R ®bL V¡L¡ ¢eu¡ Bp B¢j ®g¡e Ll ¢c¢µRz ®p ®a¡j¡L V¡L¡ ¢ch J HLV¡ Q¡¢h 

¢chz I Q¡¢hV¡ jDeL ¢ch¡z jDe 5 ew ®NVl h¡¢ql BRz 

B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡L Q¡¢hV¡ ¢cu HL¢V l¦j M¤m ¢ca hmz B¢j l¦j M¤m ®kM¡-

e jDe ®L ®c¢Mz jDe Bj¡L V¡e ¢cu h¡p¡uz l¦jl ¢ial 20/22 Se ®m¡L c¡ys¡-

e¡ ¢Rmz  

B¢j ®pM¡e 13 hÉ¡V¢mu¡el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj (36 l¡Cgm hÉ¡V¢mu¡e) J ¢pf¡q£ 

jDe R¡s¡J BlJ 15/16 Se L cMa f¡Cz ®kM¡e BN¡¢j 25/02/09 Cw a¡¢lM 
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clh¡l ¢Li¡h A¢gp¡lcl ¢S¢Çj Ll¡ qh acjjÑ f¢lLÒfe¡ q¢µRmz’ It finds 

corroboration by the evidence of P.Ws. 104 and 109 to his 

participation to the occurrence as formulated and designed in 

conspiracy.  

P. W. 104 deposed-  

‘Abygvb 9-30 wgt dvqv‡ii kã ïwb|  1-1
1
2 N›Uv c‡i fire Kg‡j 

Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci 

ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 39380 

nvwej`vi Avgxi û‡mb, 41539 bv‡qK gBbyj, 47723 bv‡qK †mKv›`i Avjx, 

41584 RvKvwiqv, 67597 wmcvnx kvnxb Avj gvgyb, 77074 wmcvnx kvnxbyi, 

77714 wmcvnx bvRgyj, 77822 wmcvnx Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

P.W. 109 also deposed-  

‘MZ 25/2/09 `iev‡i Dcw ’̄Z wQjvg| 65140 wmcvnx gvBb A ¿̄ mn 

`iev‡i cÖ‡ek K‡i| Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ 

bv‡qK RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 

48834 WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 wmcvt 

Kvgiæj, 68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx kvn Avjg‡K 

A ¿̄ mn †`Šov‡`Šwo Ki‡Z †`wL|’ 
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They both are eye witnesses to the occurrence. They both 

saw him with arms, in unlawful assembly and on firing they 

both identified the condemner/appellant with regiment No.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant. In the midst of the 

horrible situation every one tried to follow what was happening 

in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 C.S. Accused No.24 Lance Naik/54479 Md. Abdul Karim. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.12 Major Md. Shah Alam, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.22 Major Abdullah Al Mamun, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W. 379 Konika Biswas, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of co-

accused Sepoy Md. Emran Chowdhury (C.S.A. 34).  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.12 deposed that at the time of occurrence he was the 

Commander of 24 Rifle Battalion and on the occasion of the 

BDR week he was in the charge of performing cultural function 

of 24 Rifle Battalion and as such on the date of occurrence he 

appeared at Golf ground at about 7.30 A.M. Lt. Col. Lutfor 

Rahman (deceased) came to visit the arrangement and he was 

asked not to attend Darber but to supervise the arrangement. At 

about 8.45 A.M. he went to his office for taking breakfast. After 

breakfast, at the time of taking tea he heard sound of firing and 

outcry from the Northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter, he 

went to a signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through the window he observed the 

situation. Since Sepoys were firing he went to signal room. At 

signal room, Naik Singal Enamul handed over a mobile to him 

for talking with Maj. Maksum. He asked Maj. Maksum whether 
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there happened any firing in Darbar. After receiving positive 

reply he told Maksum that he could not contact commandant 

and thereafter he handed over mobile to Enamul. Later on, Naik 

Kamal asked him to take shelter under the table. He remained 

there for sometimes. Firing was increasing. At that situation 

Naik Kamal advised him to take shelter in the store room and 

he remained in the store room. After some time in order to 

observe the situation he stood by the side of the door of store 

room and through the gap of the door he came to see the 

commandant Lt. Col. Lutfor being surrounded by the 

condemner/appellant Md. Abdul Karim and Sepoy Emran 

Chaudhary, Habilder Taher, Azim Patowary, Sepoy Arafat, 

Subader Maj. Gafran Malik and others with arms and to take 

him away towards the residence of D.G. by way of assaulted 

him. At about 14.00 hours he came to hear of killing 33 Army 

Officers from the talking of the BDR personnel.  

In cross-examination on behalf of the condemner 

/appellant he stated that the condemner/appellant was the driver 

of the commandant. He denied the suggestion that the 
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commandant had enmity with him and as such he deposed 

falsely against him.  

P.W.14 deposed that on the date of occurrence at about 

6.15 he came on duty at Signal workshop of 24 Rifle Battalion. 

At 9.30 A.M. he came to hear firing sound. Afterwards he came 

to Signal sector and there he saw Deputy Commander Maj. 

Shah Alam who asked him to connect commanding officer with 

mobile. Signalman Uzzal informed that the mobile of 

commandant was switched off. Then operator talked with Maj. 

Maksumul Hakim on mobile. Maj. Shah Alam sought help from 

them having afraid of his life. Thereafter they hid him in the 

store room. Afterwards he came out on varanda. Therefrom he 

came to see Commandant Lutfor Rahman to come up at his 

office on 2nd floor. At that time he came to see the 

condemner/appellant Lance Naik Md. Abdul Karim along with- 

Habilder Taher, Sepoy Emran, Sepoy Arafat Hossain, Sepoy 

Mijanar, Sepoy Azim Patowary and others to come to the office 

of 24 Battalion with arms and they took down Commandant 

Lutfor Rahman forcibly and took him away towards D.G. 

Office in insulting manner.  
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In cross-examination on behalf of condemner/appellant, 

he stated he was at signal workshop as radio mechanic and 

single sector were situated in the same building and signal 

sector was in the charge of Naik Ataur, Signalman Uzzal and 

Signalman Noor Nobi. He further stated that single sector, 

Signal workshop and office of 24 Rifle Battalion all were in the 

same building. Workshop and Signal sector was on the ground 

floor, Battalion office on 2nd floor. The armed person did not 

tell him anything or caused him any injury. He denied the 

suggestion that he did not see Lutfor Rahman to take away and 

that he deposed falsely.  

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 
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the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

his office through back side. At that time he came to see 7/8 

BDR personnel to take away the Commandant Lt. Col. Lutfor 

of 24 Battalion in way of assaulting him. Among them he 

identified the condemner/appellant Lance Naik Md. Abdul 

Karim, Subedar Maj. Gofran Malik, Habilder Taher, Sepoy 

Emran, Sepoy Azim Patowary and Sepoy Arafat. Afterwards he 

came to sector office crossing over the wall.  

In cross-examination on behalf of the condemner 

/appellant, he stated that he submitted written prayer for leave. 

He denied the suggestion that he deposed before the I.O. that he 

applied for leave orally. His residence was to the east of Dhaka 

Sector, 25/30 yards away from the office of 24 Battalion. The 

condemner/appellant did not work with him in 15 Battalion. At 

about 9.25/9.30 A.M. he went to Dhaka Sector Office. He did 

not go to 24 Battalion. The distance between 24 Battalion and 

Dhaka Sector Office was about 35/40 yards. After 4/5 minutes 

he came back to his residence and thereafter he left residence 

again after 45/50 minutes. He left residence at second time to 
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go out of Peelkhana. At that time his family members were not 

with him. He denied the suggestion that he could not identify 

the condemner/appellant. He denied the suggestion that he was 

aware of the revolt and thus obtained leave. 

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Molik over mobile. Gofran 

Molik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At the firing by the rebellion he 

raised up his hands and surrendered to their orders. The 

rebellions took him out of the residence along with his family 

members. On his way, he came to see to take away Lt. Col. 

Lutfor Rahman by the rebellions being armed under the 
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leadership of Gofran Malik in the manner of assaulting him. 

Among them he identified the condemner/appellant A. Karim 

along with Gofran Mollik, Habilder Tabher, Sepoy Emran, 

Sepoy Mijan, Sepoy Azim and Sepoy Arafat. Gofran Mollik 

was with arms in leading part. Later on, he came to know that 

the rebellions killed Lt. Col. Lutfor Rahman.  

In cross-examination on behalf of condemner/appellant, 

he stated that he worked in BDR from 2006 to September 2008 

and returned to army for going U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

He was taken out with his family members. 4/5 rebellions took 

him away at the point of arms. He had no talk with Lutfor 

Rahman. He did not see the killing of Lurfor Rahman but he 

saw them who were taking him away. He denied the suggestion 

that at the time of occurrence he could not identify the 

condemner/appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 12 did not mention the Regiment No. of the appellant 
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and his father’s name in his 161 statement. He did not produce 

the appellant before P.W. 12. P.W. 22 deposed before him that 

he approached orally to his commanding officer on 25.02.2009 

and it was approved. P.W. 22 did not refer the badge No. and 

father’s name of the appellant before him. No TIP was held for 

the appellant. The appellant was not taken before P.W. 22.  The 

appellant was shown arrested on 08.03.2009 and was on 

remand for 14 days. He denied the suggestion that the 

confession of the appellant was obtained by way of coercion 

and that he implicated the appellant falsely. 

The confessional statement of Naik Md. Abdul Karim 

runs as under- 

 “Avwg 1988 m‡b BDRG fwZ© n‡q  wewfbœ RvqMvq PvKix Kwi| 

me©‡kl 2005 m‡b XvKvq 24 ivB‡dj e¨vUvwjq‡b †hvM`vb Kwi| 2006 

m‡j j¨vÝ bv‡qK wn‡m‡e c`‡bœvwZ cvB| Avwg 8g †kªbx cvk| wewWAvi 

mßvn Dcj‡¶¨ Avgvi wbw ©̀ô †Kv‡bv wWDwU wQjbv| 24-2-09 Zvs Avwg 

weMjvi wnmv‡e wQjvg| 25-2-9 Zvs †g‡m wWDwU KiwQjvg| 12.00 Uv 

ch©šZ wWDwU wQj wKš‘ 9:30 Uvi w`‡K †Mvjv¸wj ïwb| gyL evav KZMy‡jv 

mKvj A ¿̄avixiv G‡m Avgv‡`i †KvZ n‡Z A ¿̄ wb‡Z e‡j| A ¿̄ †Kv‡Z 

wQjbv| Avwg A ¿̄ wbBwb|Avwg KzK nvD‡R wQjvg|Avwg K‡qKRb wmcvnx 

nvq`vi, wmcvnx Gg`v`,wmcvnx Ry‡qj‡K A ¿̄ nv‡Z †`‡LwQ| Avwg  jvB‡b 

mÜ¨v 6 Uvi w`‡K hvB| iv‡Zi †ejv evMv‡b  hvIqv Avmv K‡iwQ, 

cvjv‡bvi Rb¨| 6/2/09 Zvs bv¯Zv K‡iwQ, ỳcy‡i †L‡q‡Q| 2.30/3 Uvi 

w`‡K cvwj‡q hvB wewWAvi n‡Z| †ewoeva w`‡q MveZjxi w`‡K hvB| i¨ve 
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Avgv‡K 26-06-09 Zvs ivÎ 9Uvq †MªdZvi K‡i mvfvi n‡Z| GB Avgvi 

e³e¨|” 

The confessional statement of co-accused Sepoy Md. 

Emran Chowdhury(C.S.34) runs as under-  

‘Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j jyrdi ingv‡bi ewW 

MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b _vKZvg| 24/2/09 

Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK c‡o Avwg 

24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii 

Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs 

†KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi 

†mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi 

wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo Lvbv LvIqvi Rb¨ hvq| 

Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv LvB| LvIqv †k‡l 

Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| 

ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i hvB| †mLvb 

†_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj 

e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G 

nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I †j: K‡Y©j 

jyrdi ingvb m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi Zv‡ni (24 

ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 ivB‡dj e¨v‡Uwjqvb) 

nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs ZvwiL `ievi 

n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb 

Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj n‡j †Zvgvi wmI mv‡ne Awd‡m 

P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U Zv Rvbv‡ev| ZLb Avwg Awd‡m 
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hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K †Mvdivb gwjøK gv‡S 

gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv Av`v‡qi Rb¨ 

Awdmvi‡`i wRw¤§ Kiv n‡e| ....................Gici Avwg 24 ivB‡d‡j 

e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 

441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb 

gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges 

†mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, 

wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z 

†`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ 

Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi 

Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, 

Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv 

Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 

ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv 

A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi 

ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI 

m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei 

†PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused 

Sepoy Emran Chaudhry that he attended with other conspirators 
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namely Subedar Major Gofran Mollik, Azim Patowary, Lence 

Naik Karim on 24.02.2009 at 10 P.M. in the office of Subedar 

Major S.M. Gofran Mallik and took decision ‘ciw`b 25.02.2009 

ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e’ and 

the aforesaid confessional statement of co-accused appears as a 

relevant fact as against each of the persons believed to be so 

conspiring, as well as for the purpose of providing the existence 

of conspiracy as fur as the purpose of showing that any of such 

person was a party to it and that there is reasonable ground to 

believe that the condemner/appellant and other accused had 

conspired together.  

The learned Deputy Attorney General further submits 

that the P.Ws 12, 14, 22 and 24 all are eye witnesses to the 

occurrence. They all saw the condemner/appellant with arms, in 

unlawful assembly and to assault Lt. Col. Lutfor Rahman and to 

take him away from the office of 24 Rifle Battalion. Their 

evidence appears corroborative and trustworthy. The confession 

of co-accused Sepoy Imran Chawdhury finds corroboration by 

the evidence of above P.Ws. in the sequence as adduced by 

them. He also adds that there was only one Lance Naik Abdul 
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Karim in 24 Battalion. Trial Court on proper appreciation of 

evidence on record rightly found him guilty of the offences 

under Sections 120B/302/149 and sentenced him accordingly 

and it does warrant any interference and consequently the 

Reference as against the condemner/appellant be accepted and 

Criminal Appeal and Jail  Appeal filed on his behalf be 

dismissed.  

Mr. Shamim Sarder, the learned Advocate appearing on 

behalf of the condemner/appellant submits that the evidence 

adduced by the prosecution in support of the charges against the 

appellant is highly doubtful, unreliable, unacceptable and can’t 

be based for conviction of the appellant and that the trial court 

sentenced him merely on surmise and conjecture. 

Mr. Shamim Sarder further submits that no positive 

evidence appears against the condemner/appellant as to his 

culpability either in making conspiracy or causing any 

casualties or disappearing of the evidence and as such the 

charges brought against him find no basis and the sentence 

awarded to him can’t be appreciated. 
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He also submits that admittedly P.W. 1 is not the eye 

witness to the occurrence and as such he did not refer his name 

in the F.I.R. Admittedly P.W. 12 took shelter in the store room 

under close door and in view of the above circumstances of his 

position his claim of seeing the appellant with others as many 

as more than 6 persons is absolutely impracticable and can’t be 

relied upon. His evidence appears untenable, unreliable and 

unacceptable. P.W. 14 also claims to take shelter in the store of 

signal sector and further claims to see from veranda of signal 

sector taking away Lutfor Rahman towards D.G.’s Banglow in 

way of assaulting manner from the office of 24 Battalion can’t 

be relied upon. Although they were observing from the same 

position but their evidence appears contradictory. P.W. 22 

admittedly was on leave on the date of occurrence. Thus his 

claim of seeing the occurrence in the manner of coming out 

from the residence to the office in the midst of such horrific 

situation and again return to residence and afterwards coming 

out from residence and his claim of seeing the appellant with 

others assaulting Lutfor Rahman and to take him away from 

Battalion is no more but a myth and that can’t be relied upon. 
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He further admitted in his cross-examination that the appellant 

did not work with him. So his identification of the 

condemner/appellant appears highly doubtful. P.W. 24 

admittedly was in his apartment in Peelkhana on the date of 

occurrence and having aware of the situation in Peelkhana he 

kept himself in his apartment under close door. He claims that 

at one time the rebellions entered into his room by breaking 

door and took him out and on his way he came to see the 

appellant and others to assault Lutfor Rahman. As it appears 

from his evidence he was taken at about 10.45 A.M. by braking 

door by armed rebellions and in view of the facts it can’t be 

believed to lead him alive. His evidence appears unreliable. 

Admittedly he went on U.N. Mission.    

Mr. Shamim Sarder also submits that the confessional of 

the condemner/appellant is not a confession at all and it is, as it 

appears, merely a statement without his any culpability to any 

offence.  

Mr. Shamim Sarder also submits that the confession of 

co-accused finds no corroboration by any independent witness 
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and thus it can’t be taken into consideration as evidence against 

the appellant. 

Mr. Shamim Sarder lastly submits that none of the P.Ws 

identified the appellant on dock and trial court did not take into 

consideration of the written statement of the appellant 

submitted in examining him under Section 342 of the Code of 

criminal Procedure at which the appellant was highly 

prejudiced and caused miscarriage of justice. The Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy, holding arms 

by way of plundering kote, killing army officers during the 

occurrence notably Lt.  Col. Lutfor Rahman. All provides 

strong inference to his complicity to the conspiracy. In most of 
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the cases proof of conspiracy is largely inferential. The offence 

of conspiracy essentially requires some kind of manifestation of 

agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication and 

carrying arms. The evidence as to transmission of thoughts 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 
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his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by the confession of 

Sepoy Md. Emran Chawdury- ‘ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K 

Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m 

wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I †j: K‡Y©j 

jyrdi ingvb m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj 

e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs 

G wm×všÍ nq †h, ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv 

n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j 

MÛ‡Mvj n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K 

†Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv Av`v‡qi 

Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b wM‡q NygvB| Gici 

25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m hvB| Awd‡m m¨v‡ii †Uwej 

cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi 

wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K 
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Awd‡m Avwm| m¨vi Awd‡m wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K 

wb‡q `ievi n‡ji w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j 

†cŠQvB| m¨vi‡K bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© 

Kwi I †mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji w`K †_‡K 

†jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j dvqvi n‡q‡Q| Avwg 

Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, †_‡K m¨vi‡K †dvb K‡i 

†hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM Ki‡Z cvwi bvB| WªvBfvi AvwRg 

cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j 

cÖPÛ †Mvjv ¸wji kã kywb| Avwg †`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b 

my‡e`vi kvnv`vZ (24 ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 

ivB‡dj e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj e¨v‡Uwjqvb), 

wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx wiqvR nvwee (24 ivB‡dj 

e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj e¨v‡Uwjqvb), nvwej`vi †mvnive (24 

ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), 

Kv‡c©›Uvi †gv Í̄dv (24 ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© l¦−g 

Ae ’̄vb Kv‡j wm I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q 

Ae ’̄v Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi e‡jb 

†h, wZwb `ievi nj †_‡K  ®hl¦−a cvi‡Qb bv| wKQz ¶b ci m¨vi‡K †dvb 
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Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj Kvco evav K‡qKRb 

A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  

bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b 

†Kb? Zviv Avgv‡`i mevB‡K ‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ 

wb‡Z e‡j| gmwR‡`i MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW 

nvwee Zvi 13 ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi n‡ji 

wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 24 ivB‡d‡j 

e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 441 

Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK 

IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges †mLv‡b 24 

ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi 

AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| 

Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi 

†`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK 

wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj 

Awdmviiv Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 

ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ 

ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi ingvb‡K 13 

ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi 
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wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk w`‡q 

wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I 

mv‡ne †mLv‡b c‡o hvb|’ It finds corroboration by the evidence of 

P.Ws. 12, 14, 22 and 24.  

P.W. 12 deposed-  

‘†ek wKQz mg‡qi ci Avwg cwiw ’̄wZ ch©‡e¶‡bi Rb¨ Store i“g Gi 

`iRvi cv‡k `vovB Ges `iRv dvK w`‡q †`wL AwabvqK †jt K‡Y©j jyrdi‡K 

wmcvnx Ggivb †PŠt nvwej`vi Zv‡ni wmcvnx AvwRg cv‡Uvqvix, j¨vÝ bv‡qK Kwig 

wmcvnx AvivdvZ Ges my‡e`vi †gRi †Mvdivb gwj−K mn Av‡iv K‡qKRb mk ¿̄ 

Ae ’̄vq AwabvqK‡K wN‡i †d‡j‡Q Ges Zv‡K gviwcU Ki‡Z Ki‡Z †U‡b wnP‡i 

DG Gi evs‡jvi w`‡K wb‡q hvB‡Z‡Q|’ 

P.W. 14 deposed-  

‘wKQz¶b ci †`wL AwabvqK jyrdi ingvb ª̀“Z †n‡U G‡m †`vZjvq Zvi 

Awd‡m Ae ’̄vb †bb| ZLb †`wL †mvnive gwj−K m‡½ nvwej`vi Zv‡ni j¨vÝ 

bv‡qK Kwig wmcvnx Ggivb, wmcvnx AvwRg cv‡Uvqvix wmcvnx AvivdvZ û‡mb Ges 

wmcvnx wgRvbyi ingvb mn AviI A‡b‡K mk ¿̄ Ae ’̄vq 24 e¨vUvwjq‡bi Awdm 

GjvKvq Av‡m| c‡i AwabvqK j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi 

mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j hvq|’ 

P.W. 22 deposed-  
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‘ZLb †`wL 24 e¨vUvwjq‡bi AwabvqK †jt K‡Y©j jyrdi‡K 7/8 Rb 

we‡ ª̀vnx †U‡b wnP‡o 24 e¨vUvwjqb †_‡K wb‡q hvB‡ZwQj| Zviv K‡Y©j jyrdi‡K 

gviwcU K‡i| G‡`i K‡qKRb‡K wPwb| Zviv n‡jb my‡e`vi †gRi †Mvdivb 

gwj−K, nvwej`vi Zv‡ni, j¨vt bv‡qK Avt Kwig, wmcvnx Bgivb, wmcvnx 

AvivdvZ Ges wmcvnx AvwRg cv‡Uvqvix|’ 

P.W. 24 also deposed- 

‘Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 

e¨vUvwjq‡bi AwabvqK jyrdi ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i 

g‡a¨ †Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx 

Bgivb, wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwi|’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 12, 14, 22, 24 are eye witnesses to the 

occurrence and they all saw him with arms, in unlawful 

assembly and participating to the occurrence. P.Ws. 12 and 24 

hailed from the same Battalion as the condemner/appellant 

hailed. 
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 No question arises to the credibility of their evidence 

and identification of the condemner/ appellant. In the midst of 

the horrible situation every one tried to follow what was 

happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 C.S. Accused No.25 Lance Naik/52865 Md. 

Shahabuddin Talukder. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 
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302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.31 Sepoy Firoj Hossain Doftori 

 P.W.429 Md. Iqbal Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the of 

co-accused –Sepoy Md. Kazal Ali (C.S. 11) 

   Sepoy Md. Selim Reza (C.S.06)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R. is formal 

witnesses.   

P.W.31 deposed that with the permission of the authority 

he had been living outside Peelkhana at Moneshor road, 1st 

lane, Hajaribag, Dhaka with his family members. His daughter 

was a student of Noor Mohammad Rifle Public School and 

College. In order to get herself admitted he went to Prim 

Coaching Center on 14.02.2009. At the time of talking with 
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Zakir, the owner of the Coaching Center, he came to see there 

Habilder Assistant Khandakder Moniruzzaman. He saw him to 

type in a computer. Beside him the owner of the Coaching 

Center Zakir was there. Zakir asked him to wait. He went near 

to the computer and found Habilder Assistant Moniruzzaman to 

type a charter of demands of BDR personnel. When he 

attempted to make hurry Zakir asked him to come after two or 

one days at evening. After waiting for some times, he left there 

to attend at roll call and came to Line of record wing. 

According to the instruction of Zakir he went to Prim Coaching 

Center after two days. On entering into the room he found there 

Habilder Mohiuddin of Chittagong Sector, the 

condemner/appellant Lance Naik Shahbuddin of 44 

Battalion, Lance Naik Tarequl of 33 Battalion, Lance Naik 

Mozibur, Habilder Assistant Moniruzzaman, Sepoy Ayub Ali 

along with 8/10 BDR personnel to sit on a meeting. In the 

meeting they were found very aggressive. Habilder Assistant 

Moniruzzaman placed before them, a leaflet containing their 

demands to press it before the Prime Minister.  
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In his cross-examination on behalf of the 

condemner/appellant he stated I.O. read over his deposition to 

him. He deposed before I.O. of Lance Naik Sahabuddin. He did 

not serve in 44 Battalion and also did not serve with the 

condemner/appellant Sahabuddin. He can’t say whether there 

were other two persons named Sahabuddin. He denied the 

suggestion the condemner/appellant is not the accused 

Sahabuddin. In the meeting they were found in aggrieved 

mood. Habilder Moniruzzaman placed before them a leaflet 

containing the demands of BDR personnel for Prime Minister. 

They also discussed to send the copy of demands to Sheikh 

Selim, Home Minister and Mr. Tapash. Failing to talk with 

Zakir on that day he came back.  

P.W. 429 deposed that he served as Manager in Prim 

Coaching Centre. He used to stay in class mess of the coaching 

centre. The children of BDR personnel took coaching there. 

Zakir was the owner of the coaching centre. He is the son of 

BDR person- Kanchan Ali. So, he had a good relation with the 

BDR personnel. BDR personnel used to come there off and on 

to talk over their demands. Zakir discussed with the BDR 
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personnel over their demands and advised them. On the 

occasion of BDR week the BDR personnel namely- Sepoy 

Ayub, Tarek, R.P. Reja, the condemner/appellant Sahabuddin, 

Mafiz, Lance Naik Mujibor, Naik Sharif, Habilder Mohiuddin 

Monir, Badal, Latif, Naib Subedar Saidur and F.M. Khairul and 

some others used to come to Zakir and received advice from 

him. On 17/18th Feb, 2009 the aforesaid BDR personnel having 

failed to meet with Zakir held meeting in the coaching centre 

for an hour. Habilder Monir composed the demands of BDR 

personnel in the computer in order to give it to Prime Minister. 

They talked with Zakir over the matter. Zakir talked with them 

on 100% allowance, ration allowance, border allowance going 

to Mission etc. He himself heard of their discussion. Police 

seized computer in his presence, the exhibit- LLXX, in which 

leaflet was composed on 10.03.2009 from Prim Coaching 

Centre.  

No cross-examined was made on behalf of the 

condemner/ appellant.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

the condemner/appellant was arrested on 29.04.2009 and taken 

on remand for 11 days. He recorded the statement of P.W. 31 

on 26.02.2010. He did not refer the Regiment No. of the 

appellant. He denied the suggestion that on 29.04.2009 he 

arrested two BDR personnel named Shahabuddin. He 

discharged one Shahabuddin. He denied the suggestion that he 

did not find any witness against the appellant. 

The confessional statement of the co-accused Sepoy Md. 

Kazal Ali (C.S. 11) runs as under- 

“¢hNa 13.02.09 ¢MËx 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ jDe c¤f¤l ®hm¡ 

H−p Bj¡l L¡−R mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿ−el −M¡S L−lz B¢j h¢m ®k, S¡¢e 

e¡z ¢L L¡l−e ¢S−‘p Ll−m h−m BS−L ®nM ®p¢m−jl h¡p¡u k¡−h, 

Bf¢e k¡−he e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S−‘p Ll−m ®p h−m B¢j 

p¢WL S¡¢e e¡z f−l B¢j h¢m pju ®hl Ll−a f¡l−m B¢j k¡hz aMe ®p 

7.30/8.00 V¡l ¢c−L 4ew ®N−V b¡L−a h−mz B¢j ®f±−e BVV¡l ¢c−L 

4ew ®N−V ®k−u ®c¢M ®k, mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h, ¢pf¡q£ 

®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKi pq BlJ 8/10 Se J ¢pf¡q£ 

jDez aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl h¡p¡u k¡Cz 

®k−u ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ 

l¦−hm, mÉ¡x e¡−uL a¡−lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq B−l¡ 

A−eL B−m¡Qe¡ Ll−Rz Aaflx ®nM ®p¢mj Bj¡−cl c¡h£ c¡Ju¡ pð−å 

h−me ®k, ea¥e rja¡u H−p¢R Ha c¡h£ c¡Ju¡ HL p−‰ f§lZ Ll¡ pñh 
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euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz Bfe¡l g¡Cm fœ 

¢c−u k¡e B¢j fÐd¡e j¿»£−L Ah¢qa Llhz Aafl Bjl¡ ¢fmM¡e¡ Q−m 

B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e ®f±−e c¤CV¡l ¢c−L h¡−úVhm 

j¡−W ¢Rm¡j, aMe ¢pf¡q£ jDe B−lLSe pq h−m ül¡øÌj¿»£l h¡p¡u k¡h, 

Bf¢e k¡−he ¢Le¡z Aafl B¢j, mÉ¡x e¡x n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe pq l¡a fÐ¡u 9 V¡l ¢c−L 

ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡−e ¢X,H,¢X S¢mm, ¢X,H,¢X q¡¢hh ¢Rmz 

®kM¡−e ül¡øÌ j¿»£ Hl p−‰ −cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ a¡l ¢f,H Hl 

¢eLV ¢c−u B¢pz H¢ce a¡¢lM 16.02.09 ¢MËxz  ” 

The confessional statement of the co-accused Md. Selim 

Reza (C.S. 06) runs as under- 

“.....13/02/09 Bs ZvwiL ỳcyi 12 Uvi w`‡K 44 ivB‡dj e¨vUvwjqb ÔBÕ 

†Kv¤úvbxi j¨v›m bv‡qK kvnveywÏb Avgv‡K Rvbvq †h, BDR- Gi `vex 

`vIqvi wel‡q Zviv Ggwc Zvcm I †kL ‡mwj‡gi evmvq hv‡e Ges 

Avgv‡K K‡qK Rb mn mÜ¨v 07 Uvi mgq wcjLvbvi 4 bs †M‡Ui Rvcvb-

evsjv‡`k nvmcvZv‡ji bx‡P _vK‡Z e‡j| Avwg welqwU wmcvnx gCb, Avi 

wc †iRv I wmcvnx KvRj‡K RvbvB| H w`b (13/02/09) mÜ¨v 7.30 

wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P 

†cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K G‡m wmcvnx gvCb, wmcvnx 

i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m 

bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, 

wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F 

Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m BDR- Gi my‡e`v‡ii †Q‡j 

e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv 

¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq 
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Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi 

evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i 

DAD nvwee Ges DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv 

Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ 

Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g 

e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex mg~n Gg wc 

mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi 

nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri 

gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e 

bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi 

welq|ÕÕ ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused 

Sepoy Md. Kazal Ali and Sepoy Md. Selim Reza wherefrom it 

appears that the condemner/appellant assembled with the co-

conspirators under Japan-Bangladesh hospital at 8 P.M. on 

13.02.2009 and thereafter went to the residence of Sheikh 

Salim, M.P. and Home Minister and the aforesaid confessional 

statement of co-accused appears as a relevant fact as against 

each of the persons believed to be so conspiring, as well as for 

the purpose of providing the existence of conspiracy as fur as 
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the purpose of showing that any of such person was a party to it 

and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together.  

The learned Deputy Attorney General further submits 

that besides the confessional statement of co-accused the P.Ws. 

31 and 429 adduced evidence in support of the complicity of 

the condemner/appellant to the conspiracy behind the 

occurrence. Both the P.Ws. saw the condemner/appellant in 

Prim Coaching Centre where the conspirators met together off 

and on and in hatching up the conspiracy held meeting, entered 

into an agreement to compose leaflets for implementing their 

demands. The evidence of above P.Ws. finds corroboration to 

the confessional statement of co-accused as to his complicity to 

the conspiracy.  

The learned Deputy Attorney General also submits that 

the prosecution succeeded to prove the charges under Section 

120B/302 of the Penal Code against the condemner/appellant 

and he was rightly sentenced and the impugned sentence does 

not warrant any interference. He lastly submits to accept the 
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Reference against the condemner/ appellant and to dismiss the 

Criminal Appeal and Jail Appeal filed on his behalf. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

of P.W.31 does not bear any substance. He claims to go to Prim 

Coaching Center for admission of his daughter who was merely 

a student of Class-I. Moreover, he admitted in his cross-

examination on behalf of the condemner/appellant that he did 

not serve in 44 Battalion with the condemner/appellant 

Sahabuddin. His disclosure of the occurrence after long lapse of 

time can’t be relied upon. Admittedly he deposed before I.O. on 

26.02.2011. He admitted that he can’t say whether there were 

other BDR personnel named Sahabuddin. P.W. 654, the 

investigation officer admitted in his cross-examination that 

P.W. 31 did not depose before him the regiment No. of the 

condemner/ appellant. He claims to see the 

condemner/appellant simply to hold meeting, but he was not 

aware of the subject of meeting. The evidence of P.W.31 

appears unacceptable and unreliable. P.W.429 could not 

identify the condemner/appellant properly. He did not identify 
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the condemner/ appellant with his Battalion or Regiment 

number. P.W.654 the investigation officer admitted that one 

BDR person named Sahabuddin was not sent up (C.S. bearing 

No.337). He simply referred the accused as Sahabuddin which 

appears vague and unspecified. His evidence does not attract 

the condemner/appellant. Since P.W.429 did not disclose any 

evidence against the condemner/appellant, no cross-

examination was made to this witness on behalf of the 

condemner. But the trial Court being misconceived took up his 

evidence as substantive evidence having no challenge on behalf 

of the condemner/appellant and erroneously found him guilty of 

the offence. The confessional statements of co-accused Sepoy 

Md. Kazal Ali (C.S.11) and that of Sepoy Md. Selim Reza find 

no corroboration by any independent witness. Both the P.Ws. 

31 and 429 claims to see the condemner/appellant at Prim 

Coaching Centre, but co-accused Sepoy Kajal Ali claims to 

accompanying him to the residence of Sheikh Selim on 

13.02.2009 and Home Minister on 15.02.2009 and Sepoy Selim 

Reza also claims to accompanying at the ground level of Japan-

Bangladesh Hospital on 13.02.2009. The above confessional 
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statements find no corroboration with the evidence of P.Ws. 

P.W.31 did not refer any specific date while P.W.429 deposed 

of 17th or 18th Feb, 2009. The Reference as against him is liable 

to be rejected and the Crl. Appeal/Jail Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 
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law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, meeting of minds, sharing of thoughts with the co- 

conspirators, pursuing the high ups and so on. All provides 

strong inference to his complicity to the conspiracy. In most of 

the cases proof of conspiracy is largely inferential. The offence 

of conspiracy essentially requires some kind of manifestation of 

agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication and 

carrying arms. The evidence as to transmission of thoughts 



 

 

1169 

sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by the confessional 
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statements of co-accused Sepoy Md. Kazal Ali (C.S. 11) and 

Sepoy Md. Selim Reza.  

Sepoy Md. Kazal Ali stated in his confessional 

statement- ‘¢hNa 13.02.09 ¢MËx 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ jDe c¤f¤l 

®hm¡ H−p Bj¡l L¡−R mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿ−el −M¡S L−lz B¢j h¢m ®k, S¡¢e 

e¡z ¢L L¡l−e ¢S−‘p Ll−m h−m BS−L ®nM ®p¢m−jl h¡p¡u k¡−h, Bf¢e k¡−he 

e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S−‘p Ll−m ®p h−m B¢j p¢WL S¡¢e e¡z f−l 

B¢j h¢m pju ®hl Ll−a f¡l−m B¢j k¡hz aMe ®p 7.30/8.00 V¡l ¢c−L 4ew 

®N−V b¡L−a h−mz B¢j ®f±−e BVV¡l ¢c−L 4ew ®N−V ®k−u ®c¢M ®k, mÉ¡¾p e¡−uL 

p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h, ¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKi pq BlJ 

8/10 Se J ¢pf¡q£ jDez aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl 

h¡p¡u k¡Cz ®k−u ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL HLl¡j, 

¢pf¡q£ l¦−hm, mÉ¡x e¡−uL a¡−lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq B−l¡ 

A−eL B−m¡Qe¡ Ll−Rz Aaflx ®nM ®p¢mj Bj¡−cl c¡h£ c¡Ju¡ pð−å h−me ®k, 

ea¥e rja¡u H−p¢R Ha c¡h£ c¡Ju¡ HL p−‰ f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ 

Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz Bfe¡l g¡Cm fœ ¢c−u k¡e B¢j fÐd¡e j¿»£−L 

Ah¢qa Llhz Aafl Bjl¡ ¢fmM¡e¡ Q−m B¢pz Aafl 15.02.09 ¢MËx ®hm¡ 

Ae¤j¡e ®f±−e c¤CV¡l ¢c−L h¡−úVhm j¡−W ¢Rm¡j, aMe ¢pf¡q£ jDe B−lLSe pq 

h−m ül¡øÌj¿»£l h¡p¡u k¡h, Bf¢e k¡−he ¢Le¡z Aafl B¢j, mÉ¡x e¡x n¡q¡h¤¢Ÿe, 

¢pf¡q£ ®p¢mj, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe pq l¡a fÐ¡u 9 V¡l 
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¢c−L ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡−e ¢X,H,¢X S¢mm, ¢X,H,¢X q¡¢hh ¢Rmz ®kM¡−e 

ül¡øÌ j¿»£ Hl p−‰ −cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ a¡l ¢f,H Hl ¢eLV ¢c−u B¢pz 

H¢ce a¡¢lM 16.02.09 ¢MËxz’ 

Sepoy Md. Selim Reza stated in his confessional 

statement- ‘13/02/09 Bs ZvwiL ỳcyi 12 Uvi w`‡K 44 ivB‡dj e¨vUvwjqb 

ÔBÕ †Kv¤úvbxi j¨v›m bv‡qK kvnveywÏb Avgv‡K Rvbvq †h, BDR- Gi `vex 

`vIqvi wel‡q Zviv Ggwc Zvcm I †kL ‡mwj‡gi evmvq hv‡e Ges Avgv‡K K‡qK 

Rb mn mÜ¨v 07 Uvi mgq wcjLvbvi 4 bs †M‡Ui Rvcvb-evsjv‡`k nvmcvZv‡ji 

bx‡P _vK‡Z e‡j| Avwg welqwU wmcvnx gCb, Avi wc †iRv I wmcvnx KvRj‡K 

RvbvB| H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K G‡m 

wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK 

kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx 

‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F 

Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m BDR- Gi my‡e`v‡ii †Q‡j e‡j 

Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii 

†KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e 

ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei 

W«wqs i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges DAD Rwjj emv Av‡Q| 

mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc 



 

 

1172 

mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© 

cÖ_‡g e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex mg~n Gg wc 

mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi nv‡Z 

†`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri gv_vq nvZ w`‡q 

e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n 

†`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi welq|’It finds 

corroboration by the evidence of P.Ws. 31 and 429.  

P. W. 31 deposed-  

‘c‡i Avwg RvwKi mv‡n‡ei K_vgZ 2w`b ci mÜvi mgq Prime †KvwPs 

†m›Uv‡i hvB| Awdm i“‡g Xy‡K †`wL nvwej`vi gwnDwÏb PÆMÖvg †mKUi j¨vÝ 

bv‡qK mvnveywÏb 44 e¨vUvwjqb, j¨vÝ bv‡qK Zv‡iKzj 33 e¨vUvwjqb j¨vÝ bv‡qK 

gwRei nvwej`vi mnt gwbi“¾vgvb wmcvnx Avqye Avjx mn AviI 8/10 Rb 

wewWAvi m`m¨‡K wgwUs Ki‡Z †`wL|’ 

P.W. 429 deposed-  

‘Avwg wcÖg †KvwPs †m›Uv‡i PvKzix KiZvg| g¨v‡bRvi wnmv‡e| Avwg †KvwPs 

†m›Uv‡ii K¬vm ‡g‡m _vKZvg| wcÖg †KvwPs †m›Uv‡i wewWAvi †`i †Q‡j‡g‡q 

covïbv Ki‡Zv| RvwKi mv‡ne †KvwPs †m›Uv‡i gvwjK †m wewWAvi KvÂb Avjxi 

cyÎ| †mB Kvi‡b wewWAvi †`i m‡½ Zvi fvj m¤cK© wQj| wewWAviiv wewfbœ mgq 

†KvwPs †m›Uv‡i G‡m `vex `vIqvi K_v ej‡Zv| RvwKi mv‡ne wewWAvi Gi mgm¨v 

ïb‡Zv I civgk© w`Z| wewWAvi mßvn mvg‡b †i‡L `vex Av`v‡qi Rb¨ wmcvnx 
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AvBqye, Zv‡iK, Aviwc †Riv, mvnveywÏb, gwdR, j¨vÝ bvt gwRei, bv‡qK kixd, 

nvwej`vi gwnDwÏb gwbi, ev`j, jwZd, bvt my‡e`vi mvB ỳi Ges Gd Gg 

LvBi“j mn A‡b‡K RvwK‡ii Kv‡Q Avm‡Zv I civgk© wbZ| 17/18 †d«t mÜ¨v 

7/8 Uvq mgq D‡jøwLZ Avmvgxiv RvwKi mv‡ne‡K bv †c‡q 1 N›Uv wgwUs K‡i 

†KvwPs †m›Uv‡ii g‡a¨| nvwej`vi gwbi 1wU KvM‡R `vex mn Kw¤cDUv‡i K‡¤cvR 

K‡i cÖavbgwš¿ †K †`Iqvi Rb¨| Zviv RvwKi mv‡n‡ei m‡½ Av‡jvPbv K‡i| 

RvwKi mv‡ne wewWAvi m`m¨‡`i 100% fvZv I ‡ikb mxgvš— fvZv wgk‡bi 

my‡hvM mn wewfbœ `vex wb‡q Av‡jvPbv K‡i| Avwg H mgq K_vevZ©v ïbZvg|’ 

P.W. 31 identified the condemner/appellant with his Battalion 

No.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant. In the midst of the 

horrible situation every one tried to follow what was happening 

in the manner they had their scope.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.26 Sepoy/56942 Md. Habibur 

Rahman. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.27 Major Raoshanul Firoz 
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 P.W.33 Lt. Col. Md. Rezaul Karim 

 P.W.48 Major Ishtiak Ahmed Khan 

 P.W.77 Major Roksana  Khanom 

 P.W.358 Md. Momenul Hassan 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-

accused – Sepoy Md. Kazol Ali( C.S. 11) 

  Sepoy Md. Mizanur Rahman (C.S. 20) 

  Sepoy Md. Ziaul Haque (C.S.27) 

  Sepoy Md. Ibrahim (C.S. 68) 

  Sepoy Md. Obaidul (C.S.48) 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

 P.W.453 Ripon Kumar Biswas.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W.27 attended Darber at 9.50 A.M. Darber started at 9 

A.M. While D.G. was delivery speech Sepoy Moyeen came up 

on the stage with arms. He heard a firing sound. At one time he 

came out from Darber through west door and there he came to 

see DAD Nasir to make direction to the BDR personnel. While 

crossing road he also came to see some BDR personnel to make 

firing and moving towards Darber. Among them he identified 

the condemner/appellant Sepoy Habib, Sepoy Atoar, Sepoy 

Muhid, Sepoy Jashim Mollik and Sepoy Altab, all of 44 

Battalion.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he could not identify the 

condemner/appellant at the time of occurrence and thus he did 

not identify him in dock.  

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard, BDR Headquarter 

since 6 A.M. At about 8.50 A.M. he was in the room of the duty 

officer. He came to see through door 20/25 BDR personnel with 

suspicious look. At his challenge to them, they scolded him 

with filthy language and assaulted him. At that time he 
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observed the guards on duty at central quarter guard inactive. 

The rebellions fastened his hands and legs with rope and 

attempted to commit murder by strangulation and thereafter 

they confined him closing the door from out side and took away 

the key from Guard Commander Habilder Shahjahan on duty at 

armoury and plundered away arms therefrom. The rebellions 

were asked to take arms therefrom and to go to magazine for 

ammunition. He further deposed that among them he could 

identify the condemner/appellant Sepoy Habib along with 

Sepoy Selim Reza, Sepoy Sazzad, Sepoy Kajal, Lance Naik 

Rafiqul, R.P. Rezaul, Sepoy Jasim Mollik, Sepoy Obaidul. He 

also deposed that Sajjad belonged to 13 Battalion, Ekram 24 

Battalion, R.P. Rezaul Sadar Battalion and all the rest were 

members of 44 Battalion. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he joined in Peelkhana on 

13.02.2009 and joined in EMR section on that day. Maj. Rafiq 

was on duty at central Quarter Guard on 24.02.2009. He has 

papers to the effect that he was on duty at central Quarter Guard 

on 25.02.2009. It was at 9 A.M. he was taken in the room of 
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duty officer. At 8.50 A.M. he was in the room. The rebellions 

confined him in the room under lock and key. He denied the 

suggestion that being confined he could not identify any one 

and that he did not know any BDR personnel. He did not serve 

with the condemner/appellant earlier. He denied the suggestion 

that on the date of occurrence he was not on duty at quarter 

guard and that the appellant was in Darber at 8.50 A.M.  

P.W.48 deposed that he attended Darber on 25.02.2009. 

Darber started at 9 A.M. At about 9.30 A.M. some BDR 

personnel entered into Darber and moved towards D.G. Sepoy 

Moyeen pointed arms and Sepoy Kazal stood behind him. 

Officers present there detained and disarmed him. Sepoy Kazal 

ran away. Afterwards he heard two rounds firing. BDR 

personnel were leaving Darber. At one time he also left Darber. 

To the North of Darber he came to see Sepoy Emran, Sepoy 

Muhit, condemner/appellant Sepoy Habib to run towards 

Darber with arms.  

In cross-examination on behalf of appellant, he reiterated 

that the condemner/appellant Sepoy Habib belonged to 44 
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Battalion. He denied the suggestion that he did not know the 

condemner/appellant and that he deposed falsely against him.  

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 a BDR person entered into Darbar with arms. He was 

Moyen. Thereafter Kajal entered into Darbar. Officer disarmed 

Moyeen. All BDR personnel stood up and began to run away. 

Afterwards she heard firing. Lt. Col. Yesmin and Maj. Farjana 

were with her. At one stage they hid themselves behind the 

screen of the stage. At 10.30 BDR rebellions entered into 

Darbar by making fire. One BDR person directed in a 

megaphone to surrender. She came to see 10/15 BDR personnel 

with arms. Among them she came to see Sepoy Selim Reza 

with arms and megaphone. He directed them pointing arms to 

come out. One of the rebellions fired on Lt. Col. Kaisar and 

killed him. Selim Reza took them out through west gate. The 

rebellions at outside of Darbar fell on them and one of the 

rebellions kicked Lt. Col. Lutfar Rahman and consequently Lt. 

Col. Lutfar Rahman and they three lady doctors fell down. 

Later on, they were compelled to get up on a pick-up. In the 
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pick-up there were three armed rebellions and three boxes of 

ammunitions. The rebellions pushed down Lt. Col. Lutfar, Kazi 

Rabi Rahman and Maj. Zahid from Pick-up. They were taken 

into hospital and compelled to go to O.T. They were confined 

there and compelled to provide treatment to the rebellions. On 

the following day at evening she came out from hospital and 

left Peelkhana. Later on, she identified Sepoy Siddik along with 

Habilder Monirujjaman, DAD Nasir, Sepoy Selim Reza, Sepoy 

Kajal Ali, Sepoy Moyeen Uddin, Sepoy Sahabuddin, Sepoy 

Sumon Mia, Sepoy Sajjad, Sepoy Saidul, Sepoy Ibrahim, Sepoy 

Obaidul, Lance Naik Ekram, the condemner/appellant Sepoy 

Habibur, Sepoy Jashim Mollik, Sepoy Mahin, Sepoy Muhit, 

Sepoy Mehedi Hasan and Sepoy Rafiqul Islam with the photo 

from the office of BDR Headquarter since he saw him along 

with others in Darber.  

In cross-examination on behalf of the 

condemner/appellant, she admitted that no such photo is found 

in the Court by which she identified the condemner/appellant 

and no such photo was seized. She further admitted that she did 
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not identify the condemner/appellant in any other way 

excepting the photo of the condemner/appellant.  

P.W.358 deposed that he recorded the confessional 

statement of the condemner/appellant on 09.06.2009 in 

compliance with the Provisions under Section 164 of the Code 

of Criminal Procedure. He identified the confessional statement 

of the condemner/appellant as exhibit 646 and his signature 

646/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was taken on remand for 28 days in two cases. He can’t say for 

how long he was on remand in the instant case. There appears 

over writing under signature and no signature in additional 

pages. The condemner/appellant did not complain of any 

torture. He denied the suggestion the confession was not 

voluntary.  

P.W.453 deposed that on 25-26 Feb, 2009 he had his duty 

at central quarter guard. On 26.02.2009 at about 9 A.M. quarter 

guard was attacked. He tried to come out but he was threatened 

to death by pointing rifle. Meanwhile 5/7 soldiers broke down 
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the door and took away bullet boxes. He happened to see duty 

officer Maj. Riaz. He was confined in JCO room. The rebellions 

were 30/35 in number. After a while the rebellions broke down 

the door of Kote and took away arms. Among the BDR 

personnel he could identify 63907 Sepoy Salim Reza, 63922 

Sepoy Kajal Ali, 74852 Sepoy Rafiqul, 74694 Sepoy Jasim 

Mollic, the condemner/appellant 56942 Sepoy Habibur 

Rahman and 77224 Sepoy Sajjad, 47474 Lnk. Ekramul Hoque. 

Afterwards he heard firing from Darber Hall. After that some 

BDR personnel with mask took officers and other members to 

quarter guard. At noon some BDR personnel attempted to kill 

Maj. Riaz.  

In cross-examination on behalf of the condemner/ 

appellant Sepoy Habibur, he stated that on 26.02.2009 at 3 P.M. 

Minister addressed in front of quarter guard. He was assigned 

duty at quarter guard from 7 to 9 A.M. Afterwards he was on 

rest in guard rest room. He was in the quarter guard from 9 A.M. 

on 25.02.2009 to 4 P.M. of 26.02.2009. He failed to rescue Maj. 

Riaz. The rebellions took away his arms. While he was on duty 

he was with arms but rebellions disarmed him. While on duty he 
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had his Rifle number 225. While he was at quarter guard he 

helped the person who were in confinement. Minister did not 

take key from him. There was no C.C. camera in the quarter 

guard. He deposed before the representative of Kaher Akanda. 

He did not know the name of Madam who was taken thereat. On 

25.02.009 he did not go to Darber. He cannot say who attended 

Darber on that day. He denied the suggestion that the 

condemner/appellant Habib attended Darber on that day and he 

did not see the condemner/appellant in quarter guard. He denied 

the suggestion that he confined the family members of army 

officers and was watching.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 07.05.2009 from Peelkhana and 

sent him to court on 08.05.2009. He can’t say whether he was 

taken by law enforcing agency on 04.03.2009 from Peelkhana. 

He can’t say whether he was in the custody of RAB till 

07.05.2009.  He was taken on remand for 15 days at 4 times and 

sent him to court on 09.06.2009. He perused 164 statement of 

the appellant. He denied the suggestion that no 164 statement of 
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the appellant was recorded in the instant case and his 164 

statement was recorded in Sabujbagh Police Station case. S.I. 

Erfan Khan produced the appellant before court. He can’t say 

whether S.I. Erfan Khan was posted at Sabujbagh Police Station 

at that relevant time. He denied the suggestion that he kept the 

appellant in his custody in different ways for about 28 days and 

obtained the confessional statement by way of torture. P.Ws 27, 

48 and 77 did not refer the badge No. of the 

condemner/appellant. He denied the suggestion that he 

implicated the appellant falsely and that he depose falsely.   

The Confessional Statement of the Sepoy Md. Habibur 

Rahman runs as under- 

“weMZ  1/11/1992 Bs‡iRx Avwg wmcvnx  c‡` we,wW,Avi  G †hvM  

w`B| PUªMªv‡g 6 gvm †Uªwbs Gici Rvgvjcyi †hvM w`B|  Rvgvj 

cyi,mvZ¶xiv,  Kywóqvq wewfbœ †gqv‡`   PvKix Kivi ci  16/10/2005 

Bs‡iRx  44  ivB‡dj e¨vUvwjq‡bi  Aaxb XvKv  wcjLvbvq †hvM  w`B| 

Abygvb cÖvq †`o  eQi  Av‡M ‰mwbK jvB‡bi mvg‡b weKvj †ejvq wmcvnx 

†mwj‡gi mv‡_  Avgvi †`Lv  n‡j †m e‡j †h,  Avgv‡`i  we,wW, Avi G 

†m  Avwg©  Awdmvi Av‡Q Zv‡`i‡K mwi‡q  Avgv‡`i  wbRm¦  Awdmv‡ii  

e¨e¯nv Ki‡Z n‡e| GRb¨ DwK‡ji mv‡_  K_v e‡j‡Q  Ges †ek wKQy  

UvKv cqmv  LiP  n‡e|  ZLb  Avwg Zv‡K e‡jwQjvg †h,  Gme ej‡j  

†Zvi PvKix  _vK‡e bv| 
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weMZ 24/02/09 Bs‡iRx  ivZ Abygvb  10.00  Uvi mgq  wmcvnx  

wgRv‡bi  (Avgvi 44  ivB‡dj  e¨vUvwjq‡bi)  mv‡_  Avgvi †`Lv nq| 

wgRvb e‡j †h,  P‡jb cvb †L‡q  Avwm| ZLb  Avwg  Avi  wgRvb  5 

b¤¦i †MU w`‡q †ei  nB|  cvb †L‡q  nvuU‡Z  nuvU‡Z   `w¶b w`‡K  

Abygvb  400/500 MR ỳ‡i hvB| †divi  c‡_  5  b¤¦i †MB‡Ui  Abygvb  

100 MR `w¶b  w`‡K GKwU   evwoi  cv‡k  iv¯—vi  Dci ỳRb 

‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K †`‡L  Avwg  Avi  wgRvi †KŠZynjx 

n‡q  evmvi  mvg‡b  ùvovB| evmvi wfZi DwK w`‡q  K‡qKRb we,wW,Avi  

‰mwbK †`L‡Z cvB| ZLb Kv‡i›U wQj bv| Zviv †gvgevwZ R¡vwj‡q  

e‡mwQj| Avgiv †`wL‡q  Zviv G kc_  wb‡”Q| Zviv  kc_  KiwQj †h, 

Awdmvi‡`i  wRw¤§  Kiv n‡e,aiv co‡j †KD  KviI  K_v  ej‡ev bv| H 

‰mwbK‡`i g‡a¨  Avwg  wmcvnx gvBb, wmcvnx †mwjg, wmcvnx KvRj, 

wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z cvwi|  Avi  KvD‡K wPb‡Z 

cvwiwb| †fZ‡i  evwn‡i  me wgwj‡q AvbygvwbK 14/15 Rb †jvK wQj| H 

mgq evox Iqvjvi  GK †jvK e‡j †h, Avcbviv  GZ¸‡jv †jvK GZiv‡Z  

wK K‡ib ? Zvi K_v ï‡b  Avwg  Avi  wgRvb P‡j  Avwm|  Ab¨ivI  

Zv‡`i wb‡R‡`i gZ  K‡i  P‡j hvq| 

weMZ 25/02/2009 Bs‡iRx  mKvj Abygvb  mvZUvi mgq  nvwej`vi  

Bg`v`  Avgv‡`i e¨vUvwjq‡bi  Abygvb  95/96 Rb ‰mwbK‡K  djBb 

Kwi‡q `ievi n‡ji w`‡K wb‡q hvq| Abygvb †cŠ‡b  8 Uvi w`‡K  Avwg 

`ievi n‡j  cÖ‡ek K‡i  gvSvgvwS RvqMvq ewm| mKvj 9.00 Uvq  

`ievi  ïi“  nq| Abygvb  9.30 Uvi mgq wW,wR, mv‡ne hLb WvjfvZ 

Kg©myPx  wel‡q  e³„Zv w`w”Q‡jb  nVvr K‡i  13 ivB‡dj e¨vUvwj‡q‡bi  

wmcvnx  gBb  g‡Â D‡V  wW,wR i  w`‡K Gm, Gg, wR ZvK  K‡i|  ZLb 

‰n‰P  ïi“  nq mevB †Pqvi †Q‡o `vwo‡q hvq Ges †h  hvi gZ `ievi 

nj †_‡K †ei  n‡q  hvq|  Avwg cwðg †MU w`‡q `ievi nj †_‡K †ei  
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n‡q  Avm‡j  myjZvb MªvDÛ Gi w`K †_‡K  ¾  Rb gy‡Lvkciv  wmcvnx‡K  

A ¿̄  DwV‡q  `ievi n‡ji w`‡K †h‡Z †`wL| ZLb Avwg gv‡Vi w`‡K bv 

wM‡q †m›Uªvj Gm,Gg, Gi evmvi mvg‡bi iv¯—v w`‡q 44  ivB‡dj  

e¨vUvwjq‡bi jvB‡b  Avwm| Zvici  44 ivB‡dj e¨vUvwjq‡bi jvB‡b  

Avwm|  Zvici mKvj Abygvb  9.40 Uvi mgq †K› ª̀xq †Kvqv©Uvi MvW© 

†Kv‡Z hvB| we †Kv¤cvbxi †KvZ †_‡K  GKwU  Gm, Gg, wR, 

bsÐ44/we/13  wbB Ges  GKwU  g¨vMvwRb †jvW  Kwi|  A ¿̄ mn Avwg 44  

ivB‡dj e¨vUvwjq‡bi mvg‡b  P‡j Avwm| HLv‡b  Avwg A ¿̄  nv‡Z  wKQy  

wKQy ‰mwbK †`L‡Z cvB| †cŠ‡b  10Uvi  w`‡K  Avwg  4_© †kÖYxi   

d¨vwgwj †KvqvU©vi Gi cye© cv‡k  Avi, wc †cv‡ó  hvB|†cv‡ói  mvg‡b 

†Lvjv  Ae¯nvq  ¸wji  e· †`‡L  g¨vMvwRb †jvW Kwi Ges  GKwU  duvKv  

dvqvi Kwi| HLvb †_‡K e¨viv‡K G‡m  mvg‡b¨  bv¯—v K‡i †nj‡gU wbB| 

Zvici HLvb †_‡K †ei n‡q  KmvB †gv‡o hvB|  KmvB †gv‡oi cv‡k  

d¨vwgwj †KvqvU©v‡ii  5g  Zjvi  Qv‡`i Dci A ¿̄ nv‡Z wmcvnx   nvwme‡K 

†`L‡Z cvB|  Zvi mv‡_  AviI  K‡qKRb wQj  wPb‡Z  cvwiwb| HLvb 

†_‡K †WBix  dvg©  n‡q  byi †gvnv¤§`  K‡j‡Ri  †MB‡Ui `w¶b cv‡k  

Avwm|  Hnv‡b  wmcvnx gywnZ‡K A ¿̄ nv‡Z †`wL| wmcvnx gywn‡Zi mv‡_  

Avwg `ievi n‡ji `w¶b cv‡ki †gBb `iRvi  Kv‡Q  hvB|  `ievi n‡ji  

wfZ‡i  wmcvnx †mwjg Gi nv‡Z  n¨vÛ  gvBK wQj| †m gvBK  w`‡q mKj  

Awdmvi‡K c ©̀vi  Avovj  n‡Z †ei n‡q  Avm‡Z  ejwQj| †mwj‡gi 

mv‡_  AviI  5/6 Rb  A ¿̄ avix wQj|  Avwg I  gywnZ ZLb  `ievi 

n‡ji  `w¶b cwðg cv‡k hvB| G mgq my‡e`vi  eveyj‡K  `w¶b †MU 

w`‡q †ei n‡q †RwmI †g‡mi w`‡K †h‡Z  ‡`wL|  Zvici  5/6 Rb  A ¿̄  

avix mn †mwjg‡K  Awdmvi‡`i jvBb K‡i cwðg †M‡Ui w`‡K wb‡q †h‡Z 

†`wL|  Zviv  D³  Awdmvi‡`i cwðg cv‡ki `iRv w`‡q †ei K‡i 

†dvqvivi DËi cv‡k `ievi n‡j XyKvi  iv¯—vq †kvIqvwnqv  iv‡L|  GKUy 
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c‡i GKwU  Mvox  Av‡m| Mvox‡Z WªvBfvi Ges  Kv‡jv †Pnvivi GKRb 

‰mwbK wQj| MvoxwU `ievi n‡ji `w¶‡bi  iv¯—v w`‡q  G‡m ï‡q  _vKv 

Awdmvi‡`i  DËi cwðg cv‡k `vuovq| Zvici Mvwoi †m‡KÛ mx‡U  emv  

wmcvnx Awdmvi‡`i w`‡K GKwU  eªvk  dvqvi K‡i  5 bs †M‡Ui w`‡K P‡j  

hvq| mv‡_ mv‡_ wd‡i G‡m  Avevi eªvk dvqvi K‡i| Zvici MvwowU  

`ievi  n‡ji cwðg cvk w`‡q  myBwgs cy‡ji w`‡K P‡j hvq| ZLb 

†m‰mwbKiv Awdmvi‡`i‡K †ei K‡i wb‡q  Av‡m  ZvivI  Awdmvi‡`i 

w`‡K  eªvk  dvqvi  K‡i| ZLb  AvwgI  gywnZ `ievi n‡j DËi  cwðg 

†KvYvq †iw›Uª / KoB  Mv‡Qi  bx‡P  P‡j  hvB| c‡i †mwjg Avevi  gvB‡K 

`ievi n‡j  _vKv  Awdmvi‡`i jvBb  a‡i †ei n‡Z e‡j| wW,wR K‡Y©j  

Avwbm m¨vi mn  5/6 Rb  Awdmvi cwðg cv‡ki  KuvP fvsMv `iRv  w`‡q 

jvBb a‡i †ei nIqvi mgq  wWwRmn  2/3 Rb†ei n‡q  Avm‡j wmcvnx 

gywnZ  eªvk dvqvi K‡i| ZLb wW,wR mn  wZbRb  Awdmvi gvwU‡Z jywU‡q 

c‡o|  Zvi g‡a¨  K‡Y©j  Avwbm m¨viI  wQj | ZLb †mwj‡gi  mv‡_  

_vKv‡  Ab¨vb¨ ‰mwbKivI  eªvk  dvqvi ïi“  K‡i| ZLb  `ievi n‡ji 

wfZ‡i I  ¸wji kã  ïwb| G mgq AvwgI  2/3 ivDÛ duvKv  dvqvi 

Kwi| HLvb †_‡K Avwg  44 ivB‡dj  e¨vUvwjq‡bi  †Uªwbs †k‡W  G‡m  

ewm| Zvici  Abygvb  12.00 Uvi w`‡K jvB‡b wM‡q ‡i÷ Kwi| wmcvnx  

AvjgMxi  fvZ wb‡q  Avm‡j ỳR‡b  GK mv‡_ fvZ  LvB|Abygvb ỳcyi  

AvovB Uvi w`‡K wmcvnx‡`i d¨vwgwj †KvqvUv©‡i  Avwm|  44   ivB‡dj  

e¨vUvwjq‡bi wmcvnx  gvgyb  I wg›Uy‡K †KvqvU©v‡ii   mvg‡b e‡m  _vK‡Z 

†`wL|  AvwgI Zv‡`i mv‡_ HLv‡b  ewm| 

Abygvb mv‡o wZbUvi w`‡K GKvKx 4bs †MB‡Ui w`‡K hvB|†M‡Ui evB‡i  

gvBwKs ïwb| dvqvi e›a  Kivi  K_v ïwb| †M‡Ui evB‡i  wgR©v AvRg mn 

K‡qKRb‡K †`wL| Zvici Avwg  Avevi  d¨vwgwj †KvqvU©v‡ii  mvg‡b  

G‡m  e‡m _vwK| H Lv‡b  Avgvi mv‡_  nvwej`vi mvjvg,  wmcvnx i“ûj 
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, wmcvnx  nvmvb  A ¿̄  nv‡Z  emv wQj| Zv‡`i mv‡_ Abygvb mÜ¨v  6 Uv  

ch©š— emv  wQjvg|  Zvici ‰mwbK  jvB‡b hvB|  A ¿̄ ¸wj †e‡W †i‡L  

Lvevi LvB| jvB‡b GK †`o N›Uv  wekÖvg  wbB| ivZ Abygvb  8.00 Uvi 

w`‡K  d¨vwgwj †KvqvUvi  G wmcvnx  gvmyg Gi evmvq hvB| HLv‡b Avwg 

gvmyg I  wg›Uy  evmvi  mvg‡b  e‡m  _vwK| 26/02/2009 Bs‡iRx †fv‡i  

Avwg I  gvmyg  byi †gvnv¤§` K‡jR  wewìs  Gi  Qv‡`  hvB|  wVK GKUy 

c‡i  gvmyg P‡j hvq| mKvj Abygvb  7.00 Uvi w`‡K jvB‡b G‡m  bv¯—v  

Kwi| mKvj  8.00 Uvi w`‡K wmcvnx nvwme mn Avevi  wewìs  Gi  Qv‡`  

hvB| ỳcyi Abygvb †`oUv ch©š— †mLv‡b  _vwK| †`oUvi mgq  5 bs †MU 

Gi mvg‡b  5g  Zjvq   Dc‡i cvwbi U¨vswKi Dci  cwjw_b  Do‡Z  

†`‡L  Avwg  Avi  nvwme  eªvk  dvqvi Kwi|  Gici gvB‡K  A ¿̄  Rgv 

†`qvi  K_v ïwb| miKv‡ii mvavib  ¶gv  Kivi K_v ïwb| ỳcyi Abygvb 

†cŠ‡b  2 Uvq ‰mwbK jvB‡bi mvg‡b  bv‡qe my‡e`vi ev‡Zb Ges bv‡qe 

my‡e`vi †`‡jvqvi Gi Dcw¯nwZ‡Z  Avgvi, Gm, Gg, wR, Rgv  w`B| 

Zvici jvB‡b P‡j Avwm| H mgq wmcvnx bvRgy‡ji  Kv‡Q †gvevB‡j  

msev`  Av‡m †h,  Avwg©iv  wcjLvbv  Avµgb  Ki‡e| ZLb †cvkvK  Ly‡j 

wmwfj  †Wª‡m ‡WBix dvg© Gi cvk w`‡q  Iqvj  UcwK‡q  wcjLvbv 

†_‡K†ei n‡q  hvB| gnvLvjx  G‡m †evb  Avd‡ivRvi evmvq DwV|  

miKvix †Nvlbv  ï‡b  28/02/09 Bs‡iRx  wcjLvbvq hvB| GB Avgvi 

Revbe›`x”      

The confessional statement of co-accoused Sepoy Md. 

Kazol Ali (CS-11) runs as under- 

“24.02.09 ¢MÊx fÉ¡−lX quz l¡a ®f±−e BVV¡l ¢c−L ¢pf¡q£ jDe 5/6 

Se ¢pf¡q£ ¢e−u Bj¡−L h−m ®k, ¢j¢Vw B−R h¡¢q−l ®k−a q−hz 5 ew 

®N−Vl ®p¡S¡ 70/80 NS c§−l ¢Ve−nX h¡p¡ jDel¡ Q−m ®N−m B¢j 

¢LR¤re f−l l¡a Ae¤j¡e 9.00 V¡l ¢c−L 5ew ®N−V ®N−m ¢pf¡q£ ®lS¡Em 
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Bj¡−L ¢j¢Vw Hl ÙÛ¡e ®c¢M−u ®cuz ®kM¡−e ¢pf¡q£ jDe, ¢pf¡q£ l¦−hm, 

¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ q¡¢hh pq 

30/35 Se ¢Rm¡jz ®kM¡−e ¢pÜ¡¿¹ qu ®k, 25.02.09 ¢MËx Hl clh¡l qh¡l 

pju ®L¡a J jÉ¡N¡¢Se m¤V L−l A−Ù»l j¤−M  ®pe¡ A¢gp¡l−cl ¢S¢Çj Ll¡ 

q−hz plL¡l−L S¡e¡−e¡ q−hz c¡h£ Bc¡u e¡ qJu¡ fkÑ¿¹ ¢S¢Çj L−l l¡M¡ 

q−hz a¡q−m AhnÉC c¡h£ Bc¡u q−hz 

25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ 

®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ 

¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ 

pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

q¡¢gS pq L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 

Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m 

i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx 

p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz 

¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz” 

The confessional statement of co-accused Sepoy Md. 

Mizanur Rahman (CS-20) runs as under- 

“®pM¡−e ¢N−u HL¢V hs l¦−j 10/15 Se ¢h¢XA¡l pcpÉ−L A¡−m¡Qe¡ 

Ll−a ®c¢M, l¦−jl m¡CV ¢Rme¡; ®j¡jh¡¢a S¡m¡−e¡ ¢Rmz fÐb−j ®p¢mj I 

h¡s£l ®NV ¢cu¡ Y¤−Lz f−l q¡¢hh, ¢Su¡ Y¤−L, A¡¢j J q¡¢ph l¦−jl clS¡u 

®L¡m ®O−o cy¡¢s−u b¡¢Lz aMe HLSe ®m¡L h−m ®k HV¡ gÉ¡¢j¢m 

®L¡u¡V¡l HM¡−e Ha ®m¡L ®Le? A¡j¡−cl HLSe aMe h−m ®k, A¡jl¡ 

HM¡−e AÒf pj−ul SeÉ Lb¡ hm−a H−p¢R, Q−m k¡−h¡z” 
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The confessional statement of co-accused Sepoy Md. 

Ziaul Haque (CS-27) runs as under- 

“Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 

5 ew ®NVl h¡Cl B¢pz q¡¢hh Bj¡L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢-

a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ®ku ®c¢M ®pM¡  e ¢pf¡q£ ®p¢mj, 

¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae  ¢pf¡q£ 

q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq AQe¡ 10/15 Se °p¢eLz I h¡p¡ Lb¡ qu 

BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l qm A¢gp¡lcl l¢n ¢cu ®hd 

AÙ»l j¤M ¢S¢Çj Ll e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢eu k¡hz A¢gp¡lcl ¢S¢Çj 

Ll¡ qh Bj¡cl c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡a q¡a ®lM 

nfb ¢eu m¡Ce Qm B¢pz” 

The confessional statement of co-accused Sepoy Md. 

Ibrahim (CS-68) runs as under- 

“cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, 

wmcvnx AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR 

wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi 

eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| 

evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| 

wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K 

wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a 

†d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK 

nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn ¾  

Rb wg‡j jvwÂZ Kwi| ” 

The confessional statement of co-accused Sepoy Md. 

Obaidul (CS-48) runs as under- 

“Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e 

¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l 

h¡p¡l ¢ial Y¤L−m 
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 ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në ö−e  DG 

jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq ¾ Se DG 

jÉ¡X¡j ®L d−l ®g−mz  

¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ ®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u 

a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 

am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L 

n¡¢ll£L i¡−h m¡¢’a L−l−Rz”  

The confessional statement of co-accused Abdul Muhit  

(CS-70) runs as under- 

 “B¢j 2004 p¡m q−a ¢h¢X Bl pcl cçl, ¢fmM¡e¡u LjÑla B¢Rz 

B¢j ¢hNa 24.02.09 ¢MËx ¢h¢XBl pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l 

BNje Efm−r fÉ¡−lX H Ef¢ÙÛa ¢Rm¡jz ®kM¡−e ¢a¢e Bj¡−cl c¡h£ 

c¡Ju¡l ¢ho−u ®L¡e hš²hÉ fÐc¡e L−le e¡Cz H ¢e−u ¢h¢XBl SJu¡e−cl 

j−dÉ ‡¶vf wQjz fÐ¢a hR−ll ja HhRl f¢lh¡l pq c¡Ju¡a e¡ ®cJu¡u 

B¢j  M¡h¡l e¡ ®M−u j¤l¢N ¢L−e f¢lh¡l pq M¡Cz X¡mi¡a LjÑp§Q£l 6na 

®L¡¢V V¡L¡ ¢X,¢S p¡−qh ®j−l ¢c−u−Rez Bj¡−cl ®L¡e i¡N ®ce e¡Cz 

p¡c¡ L¡N−S Bj¡−cl cÙ¹Ma ¢e−u Bj¡−cl V¡L¡ ®ce e¡Cz H ph L¡l−e 

®r¡i ¢Rmz B¢j ö¢e ®k,¢pf¡q£ ®p¢mj, ¢pf¡q£ L¡Sm, Bl¢f ®lS¡ pq 

AeÉ¡eÉ ¢h¢XBl pcpÉ c¡h£ Bc¡−ul SeÉ ¢h¢iæ l¡S¯e¢aL ®ea¡l p−‰ 

®k¡N¡−k¡N L−lz Bj¡−cl hÐ¡’ q−a clh¡−l k¡Ju¡l SeÉ B¢j ¢eh¡Ñ¢Qa 

qCz Aafl l¡a Ae¤j¡e 8/8.15 O¢VL¡l ¢c−L h¡p¡u k¡Cz Na 

25.02.09  ¢MËx pL¡m 8.00 O¢VL¡u clh¡l öl¦ qh¡l Lb¡ b¡L¡u pL¡m 

7.00 O¢VL¡u B¢j clh¡−l B¢pz clh¡l 9.00 O¢VL¡u q−h ö−e B¢j 

h¡p¡u Q−m k¡Cz Aafl h¡p¡u ®b−L ¢Q¿¹¡ L¢l clh¡−l k¡h ¢Le¡z h¡p¡u 

b¡L¡hÙÛ¡u B¢j …¢ml në f¡Cz Aafl ¢ia−l Y¤¢L 5 eðl ®NV ¢c−uz 

®pM¡−e ®b−L HLSe °p¢e−Ll ¢eLV q−a 1V¡ l¡C−gm ®eCz HLV¤ p¡j−e 

®k−u B¢j ¢pf¡q£ q¡¢hh, ¢pf¡q£ −p¢mj−L f¡Cz ®pM¡−e B¢j J A−e−L 

¢Rm a¡−cl ¢Q¢e e¡z HC S¡uN¡V¡ qm clh¡l q−ml c¢re f¡−nÄÑl ®jCe 
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®NCVz ®pM¡−e b¡L¡hÙÛ¡u p¤−hc¡l h¡h¤m−L clh¡l qm q−a ®hl q−u 

Bp−a −c¢Mz ¢pf¡q£ ®p¢mj −jN¡ ®g¡e q−a ®O¡oe¡ ¢c−u A¢gp¡l−cl−L 

h¡¢q−l Bp−a h−mz aMe pju Ae¤j¡e 10.30 O¢VL¡z Bj¡l p¡j−e 

A−eL A¢gp¡l−cl …¢m L−l qaÉ¡ L−lz a¡l¡ AeÉ CE¢e−Vl e¡j S¡¢e e¡z 

Be¤j¡¢eL ®hm¡ ®f±−e 11 V¡l ¢c−L ¢X¢S p¡−qh H,H,¢S p¡−qh pq L−uL 

Se A¢gp¡l clh¡l q−ml f¢ÕQj ®NV ¢c−u −hl q−u Bp¢Rmz aMe B¢j 

J ¢pf¡q£ q¡¢hh Bj¡−cl q¡−a b¡L¡ AÙ» ¢c−u a¡−cl …¢m L¢lz aMe a¡l¡ 

®pM¡−eC …¢m ¢hÜ q−u f−s k¡u Hhw jªa¥ÉhlZ L−lz ®kM¡−e ¢X,H,¢X 

e¡¢pl pq L−uLSe pnÙ» ¢pf¡q£ Ef¢ÙÛa ¢Rmz clh¡l q−ml f¢ÕQj f¡−nÄÑ 

¢X¢X ®m. L−ZÑm Hm¡q£ j”¤l pq 7/8 Se A¢gp¡−ll m¡n f−l ¢Rmz ®hm¡ 

Ae¤j¡e 12.30 O¢VL¡l ¢c−L 44 hÉ¡V¡¢mu¡−el ®j−p c¤f¤−ll M¡h¡l M¡Cz 

l¡a Ae¤j¡e 8 O¢VL¡l ¢c−L ¢h¢XBl jp¢S−cl L¡−R ®N¡gl¡e j¢õ−L 

HL¢V Hp,Hj,¢S pq ®O¡l¡ ®gl¡ Ll−a ®c¢Mz 25.02.09 ¢MËx l¡a 44 

hÉ¡V¡¢mu¡−e b¡¢Lz Aafl 26.02.09 ¢MËx pL¡m Ae¤j¡e 10.00 O¢VL¡l 

pju ú¥−ml f¡nÄÑ ¢c−u ®cu¡m Vf¢L−u Bj¡l q¡S¡l£h¡−Nlh¡p¡u Q−m k¡Cz 

Aafl plL¡l£ ®O¡oe¡ ®V¢m¢in−e ö−e 01.03.09 ¢MËx ¢fmM¡e¡u 

®k¡Nc¡e Ll−a k¡Cz ®p¢ce e¡ f−l A−fr¡u ®b−L 03.03.09 ¢MËx 

¢fmM¡e¡u ®k¡Nc¡e L¢lz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant is also a leading member of the 

conspiracy to the occurrence that happened in Peelkhana on 25-

26th Feb, 2009. His complicity to the conspiracy has been 

brought to light by his own confession as well as by the 

confession of co-accused. It appears that he entered into an 
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agreement with the co-conspirators and proceeded with them to 

the residence of Sheikh Selim, Home Minister and lastly met on 

24.02.2009 at 10 P.M. in a residence near to gate No.5 (the 

residence of Zakaria) and designed, formulated the scheme of 

operation for implemention of their demands – ‘Zviv kc_ KiwQj 

†h, Awdmvi‡`i wRw¤§ Kiv n‡e| aiv co‡j †KD KviI K_v ej‡ev bv’ and 

thereby on the following day on 25.02.2009 at early morning 

they, 10/12 in member, met together in the field of 44 Battalion, 

divided themselves in two groups for plundering kote and 

magazine. The above confessional statement of co-accused 

appears as a relevant fact as against each of the persons 

believed to be so conspiring, as well as for the purpose of 

providing the existence of conspiracy as fur as the purpose of 

showing that any of such person was a party to it and that there 

is reasonable ground to believe that the condemner/appellant 

and other accused had conspired together. The confession of co-

accused as to participation of the condemner/appellant in 

breaking kote and magazine has been corroborated by the 

evidence of P.Ws. 33 and 453. 
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The learned Deputy Attorney General further submits 

that P.Ws. 27, 33, 48, 77 and 453 all are eye witnesses to the 

occurrence. P.Ws. 33 and 453 identified the 

condemner/appellant in plundering armoury. P.Ws. 27 and 33 

rightly indetified him of 44 Battalion. P.W. 453 identified the 

Appellant with his Regiment No. There appears no doubt to the 

identification of the Appellant. P.Ws. 27 and 48 saw him with 

arms and to move towards Darbar on firing. P.W. 77 also 

identified the condemner/appellant with photo of the office 

since she herself saw him in Darbar. Their evidence appears 

consistent, corroborative and trustworthy. All the P.Ws. 

excepting P.W. 358 saw him in unlawful assembly with other 

rebellions and participating to the occurrence.   

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case and the confession of co-

accused, in view of section 10 of Evidence Act, prosecution 

having succeeded to prove the charges under Sections 

120B/302/149 of the Penal Code against the 

condemner/appellant, the Reference be accepted and the 
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Criminal Appeal and Jail Appeal filed on behalf of the 

condemner/appellant be dismissed. 

Mr. Md. Anowarul Islam Shahin, the learned Advocate 

appearing on behalf of the condemner/ appellant submits that 

P.W.27 claims to identify the appellant along with three other 

rebellons while moving towards Darbar on firing at the point of 

crossing road to the west of Darbar coming out therefrom. His 

identificatin to the appellant is not proper. He simply referred 

the appellant as of 44 Battalion but could not refer his regiment 

No. There were as many as 8 BDR personnel named Habib and 

among them two were hailed from 44 Battalion with the rank of 

Sepoy and one was acquitted. He did not identify the appellant 

in dock. His evidence lacks credibility. P.W.33 identified the 

appellant as of 44 Battalion and in plundering kote along with 

seven other revellions. Admittedly before that he was confined 

in the room of duty officer. His identification of the appellant 

from his above position also appears impracticable and 

improbable. Moreever, he admitted that he never served in 44 

Battalion and he did not work with the appellant earlier. So, he 

had no scope to be familiar with the appellant. His 
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identification to the appellant thus appears doubtful. The 

evidence of P.W.48 also bears no substance. He merely referred 

Sepoy Habib without Battalion and badge No. He did not 

identify the appellant in dock. P.W.77 simply claims to identify 

the appellant with the photo from the office of BDR 

headquarter having seen him in Darbar. Her above evidence 

does not bear any substance since she did not disclose any 

culpability of the appellant to any offence. P.W.453 in his 

testimony identified the appellant referring his regiment No. in 

plundering kote. His reference of regiment No. of the appellant 

appears tutored. P.W. 654 admitted that the appellant was taken 

on remand for 15 days. His confession thus appears no more 

but a product of torture. The confession of the appellant is 

neither voluntary nor true and that can’t be considered as 

evidence. The confessional statements of co-accused also find 

no corroboration by any witness and such confessional 

statement of co-accused can’t be considered as evidence. 

Prosecution hopelessly failed to prove the charges against the 

appellant and trial Court having failed to assess and weigh the 

evidence on record erroneously found him guilty of the 
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offences and sentenced him arbitrarily. The Reference as 

against him is liable to be dismissed and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 
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its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy in attending at 

the  residence of Zakaria near to gate No. 5, holding arms by 

way of plundering kote, entering into Darbar with arms, killing 

army officers therein. All provides strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 
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unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘weMZ 24/02/09 Bs‡iRx  ivZ Abygvb  10.00  Uvi mgq  wmcvnx  wgRv‡bi  
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(Avgvi 44  ivB‡dj  e¨vUvwjq‡bi)  mv‡_  Avgvi †`Lv nq| wgRvb e‡j †h,  

P‡jb cvb †L‡q  Avwm| ZLb  Avwg  Avi  wgRvb  5 b¤¦i †MU w`‡q †ei  nB|  

cvb †L‡q  nvuU‡Z  nuvU‡Z   `w¶b w`‡K  Abygvb  400/500 MR ỳ‡i hvB| †divi  

c‡_  5  b¤¦i †MB‡Ui  Abygvb  100 MR `w¶b  w`‡K GKwU   evwoi  cv‡k  

iv¯—vi  Dci ỳRb ‰mwbK‡K  †`L‡Z cvB|  Zv‡`i‡K †`‡L  Avwg  Avi  wgRvi 

†KŠZynjx n‡q  evmvi  mvg‡b  ùvovB| evmvi wfZi DwK w`‡q  K‡qKRb 

we,wW,Avi  ‰mwbK †`L‡Z cvB| ZLb Kv‡i›U wQj bv| Zviv †gvgevwZ R¡vwj‡q  

e‡mwQj| Avgiv †`wL‡q  Zviv G kc_  wb‡”Q| Zviv  kc_  KiwQj †h, 

Awdmvi‡`i  wRw¤§  Kiv n‡e,aiv co‡j †KD  KviI  K_v  ej‡ev bv| H 

‰mwbK‡`i g‡a¨  Avwg  wmcvnx gvBb, wmcvnx †mwjg, wmcvnx KvRj, wmcvnx 

nvwme, nvwej`vi iwdK‡K wPb‡Z cvwi|  Avi  KvD‡K wPb‡Z cvwiwb| †fZ‡i  

evwn‡i  me wgwj‡q AvbygvwbK 14/15 Rb †jvK wQj| H mgq evox Iqvjvi  GK 

†jvK e‡j †h, Avcbviv  GZ¸‡jv †jvK GZiv‡Z  wK K‡ib ? Zvi K_v ï‡b  Avwg  

Avi  wgRvb P‡j  Avwm|  Ab¨ivI  Zv‡`i wb‡R‡`i gZ  K‡i  P‡j hvq| 

weMZ 25/02/2009 Bs‡iRx  mKvj Abygvb  mvZUvi mgq  nvwej`vi  

Bg`v`  Avgv‡`i e¨vUvwjq‡bi  Abygvb  95/96 Rb ‰mwbK‡K  djBb Kwi‡q 

`ievi n‡ji w`‡K wb‡q hvq| Abygvb †cŠ‡b  8 Uvi w`‡K  Avwg `ievi n‡j  

cÖ‡ek K‡i  gvSvgvwS RvqMvq ewm| mKvj 9.00 Uvq  `ievi  ïi“  nq| Abygvb  

9.30 Uvi mgq wW,wR, mv‡ne hLb WvjfvZ Kg©myPx  wel‡q  e³„Zv w`w”Q‡jb  

nVvr K‡i  13 ivB‡dj e¨vUvwj‡q‡bi  wmcvnx  gBb  g‡Â D‡V  wW,wR i  w`‡K 
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Gm, Gg, wR ZvK  K‡i|  ZLb ‰n‰P  ïi“  nq mevB †Pqvi †Q‡o `vwo‡q hvq 

Ges †h  hvi gZ `ievi nj †_‡K †ei  n‡q  hvq|  Avwg cwðg †MU w`‡q `ievi 

nj †_‡K †ei  n‡q  Avm‡j  myjZvb MªvDÛ Gi w`K †_‡K  ¾  Rb gy‡Lvkciv  

wmcvnx‡K  A ¿̄  DwV‡q  `ievi n‡ji w`‡K †h‡Z †`wL| ZLb Avwg gv‡Vi w`‡K bv 

wM‡q †m›Uªvj Gm,Gg, Gi evmvi mvg‡bi iv¯—v w`‡q 44  ivB‡dj  e¨vUvwjq‡bi 

jvB‡b  Avwm| Zvici  44 ivB‡dj e¨vUvwjq‡bi jvB‡b  Avwm|  Zvici mKvj 

Abygvb  9.40 Uvi mgq †K› ª̀xq †Kvqv©Uvi MvW© †Kv‡Z hvB| we †Kv¤cvbxi †KvZ 

†_‡K  GKwU  Gm, Gg, wR, bsÐ44/we/13  wbB Ges  GKwU  g¨vMvwRb †jvW  

Kwi|  A ¿̄ mn Avwg 44  ivB‡dj e¨vUvwjq‡bi mvg‡b  P‡j Avwm| HLv‡b  Avwg 

A ¿̄  nv‡Z  wKQy  wKQy ‰mwbK †`L‡Z cvB| †cŠ‡b  10Uvi  w`‡K  Avwg  4_© †kÖYxi   

d¨vwgwj †KvqvU©vi Gi cye© cv‡k  Avi, wc †cv‡ó  hvB|†cv‡ói  mvg‡b †Lvjv  

Ae¯nvq  ¸wji  e· †`‡L  g¨vMvwRb †jvW Kwi Ges  GKwU  duvKv  dvqvi Kwi| 

HLvb †_‡K e¨viv‡K G‡m  mvg‡b¨  bv¯—v K‡i †nj‡gU wbB| Zvici HLvb †_‡K 

†ei n‡q  KmvB †gv‡o hvB|  KmvB †gv‡oi cv‡k  d¨vwgwj †KvqvU©v‡ii  5g  

Zjvi  Qv‡`i Dci A ¿̄ nv‡Z wmcvnx   nvwme‡K †`L‡Z cvB|  Zvi mv‡_  AviI  

K‡qKRb wQj  wPb‡Z  cvwiwb| HLvb †_‡K †WBix  dvg©  n‡q  byi †gvnv¤§`  

K‡j‡Ri  †MB‡Ui `w¶b cv‡k  Avwm|  Hnv‡b  wmcvnx gywnZ‡K A ¿̄ nv‡Z †`wL| 

wmcvnx gywn‡Zi mv‡_  Avwg `ievi n‡ji `w¶b cv‡ki †gBb `iRvi  Kv‡Q  hvB|  

`ievi n‡ji  wfZ‡i  wmcvnx †mwjg Gi nv‡Z  n¨vÛ  gvBK wQj| †m gvBK  w`‡q 

mKj  Awdmvi‡K c ©̀vi  Avovj  n‡Z †ei n‡q  Avm‡Z  ejwQj| †mwj‡gi mv‡_  
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AviI  5/6 Rb  A ¿̄ avix wQj|  Avwg I  gywnZ ZLb  `ievi n‡ji  `w¶b cwðg 

cv‡k hvB| G mgq my‡e`vi  eveyj‡K  `w¶b †MU w`‡q †ei n‡q †RwmI †g‡mi 

w`‡K †h‡Z  ‡`wL|  Zvici  5/6 Rb  A ¿̄  avix mn †mwjg‡K  Awdmvi‡`i jvBb 

K‡i cwðg †M‡Ui w`‡K wb‡q †h‡Z †`wL|  Zviv  D³  Awdmvi‡`i cwðg cv‡ki 

`iRv w`‡q †ei K‡i †dvqvivi DËi cv‡k `ievi n‡j XyKvi  iv¯—vq †kvIqvwnqv  

iv‡L|  GKUy c‡i GKwU  Mvox  Av‡m| Mvox‡Z WªvBfvi Ges  Kv‡jv †Pnvivi 

GKRb ‰mwbK wQj| MvoxwU `ievi n‡ji `w¶‡bi  iv¯—v w`‡q  G‡m ï‡q  _vKv 

Awdmvi‡`i  DËi cwðg cv‡k `vuovq| Zvici Mvwoi †m‡KÛ mx‡U  emv  wmcvnx 

Awdmvi‡`i w`‡K GKwU  eªvk  dvqvi K‡i  5 bs †M‡Ui w`‡K P‡j  hvq| mv‡_ 

mv‡_ wd‡i G‡m  Avevi eªvk dvqvi K‡i| Zvici MvwowU  `ievi  n‡ji cwðg 

cvk w`‡q  myBwgs cy‡ji w`‡K P‡j hvq| ZLb †m‰mwbKiv Awdmvi‡`i‡K †ei 

K‡i wb‡q  Av‡m  ZvivI  Awdmvi‡`i w`‡K  eªvk  dvqvi  K‡i| ZLb  AvwgI  

gywnZ `ievi n‡j DËi  cwðg †KvYvq †iw›Uª / KoB  Mv‡Qi  bx‡P  P‡j  hvB| 

c‡i †mwjg Avevi  gvB‡K `ievi n‡j  _vKv  Awdmvi‡`i jvBb  a‡i †ei n‡Z 

e‡j| wW,wR K‡Y©j  Avwbm m¨vi mn  5/6 Rb  Awdmvi cwðg cv‡ki  KuvP fvsMv 

`iRv  w`‡q jvBb a‡i †ei nIqvi mgq  wWwRmn  2/3 Rb†ei n‡q  Avm‡j 

wmcvnx gywnZ  eªvk dvqvi K‡i| ZLb wW,wR mn  wZbRb  Awdmvi gvwU‡Z jywU‡q 

c‡o|  Zvi g‡a¨  K‡Y©j  Avwbm m¨viI  wQj | ZLb †mwj‡gi  mv‡_  _vKv‡  

Ab¨vb¨ ‰mwbKivI  eªvk  dvqvi ïi“  K‡i| ZLb  `ievi n‡ji wfZ‡i I  ¸wji 

kã  ïwb| G mgq AvwgI  2/3 ivDÛ duvKv  dvqvi Kwi|’ 
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This has also inference from the confession of Sepoy 

Kazal Ali (C.S. 11), Md. Mizanur Rahman (C.S. 20), Sepoy 

Md. Ziaul Hoque(C.S. 27) and Sepoy  Md. Ibrahim (C.S.A. 68). 

Co-conspirator Kazal Ali in his confessional statement stated- 

‘24.02.09 ¢MÊx fÉ¡−lX quz l¡a ®f±−e BVV¡l ¢c−L ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢e−u Bj¡−L h−m ®k, ¢j¢Vw B−R h¡¢q−l ®k−a q−hz 5 ew ®N−Vl ®p¡S¡ 

70/80 NS c§−l ¢Ve−nX h¡p¡ jDel¡ Q−m ®N−m B¢j ¢LR¤re f−l l¡a Ae¤j¡e 

9.00 V¡l ¢c−L 5ew ®N−V ®N−m ¢pf¡q£ ®lS¡Em Bj¡−L ¢j¢Vw Hl ÙÛ¡e ®c¢M−u 

®cuz ®kM¡−e ¢pf¡q£ jDe, ¢pf¡q£ l¦−hm, ¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x 

e¡−uL HLl¡j, ¢pf¡q£ q¡¢hh pq 30/35 Se ¢Rm¡jz ®kM¡−e ¢pÜ¡¿¹ qu ®k, 

25.02.09 ¢MËx Hl clh¡l qh¡l pju ®L¡a J jÉ¡N¡¢Se m¤V L−l A−Ù»l j¤−M  ®pe¡ 

A¢gp¡l−cl ¢S¢Çj Ll¡ q−hz plL¡l−L S¡e¡−e¡ q−hz c¡h£ Bc¡u e¡ qJu¡ fkÑ¿¹ 

¢S¢Çj L−l l¡M¡ q−hz a¡q−m AhnÉC c¡h£ Bc¡u q−hz 

25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ ¢LR¤ °p¢eL 

¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ pL¡m 9 V¡uz aMe 

¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq L−uLSe ¢j−m 

pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, 
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¢jx ®p¢mj, ¢jx l¦−hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ 

−L¡X i¡‰¡ NË¦−f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e 

NË¦−f k¡uz’ 

Sepoy Md. Mizanur Rahman stated in his confessional 

statement- ‘®pM¡e ¢Nu HL¢V hs l¦j 10/15 Se ¢h¢XA¡l pcpÉL A¡m¡Qe¡ 

Lla ®c¢M, l¦jl m¡CV ¢Rme¡; ®j¡jh¡¢a S¡m¡e¡ ¢Rmz fÐbj ®p¢mj I h¡s£l ®NV 

¢cu¡ Y¤Lz fl q¡¢hh, ¢Su¡ Y¤L, A¡¢j J q¡¢ph l¦jl clS¡u ®L¡m ®Oo cy¡¢su  

b¡¢Lz aMe HLSe ®m¡L hm ®k HV¡ gÉ¡¢j¢m ®L¡u¡V¡l HM¡e Ha ®m¡L ®Le? 

A¡j¡cl HLSe aMe hm ®k, A¡jl¡ HM¡e AÒf pjul SeÉ Lb¡ hma Hp¢R, Qm 

k¡h¡z’ 

Sepoy Md. Ziaul Hoque in his confessional statement 

stated- ‘Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 

5 ew ®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢a 

HLSe BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ ®p¢mj, ¢pf¡q£ 

L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A‡Pbv 10/15 Se °p¢eLz 

I h¡p¡q Lb¡ qu BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l q‡m A¢gp¡i‡`i 

l¢n ¢cuv ®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz 

A¢gp¡i‡cl ¢S¢Çj Ll¡ n‡e Bj¡‡`i c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C 

q¡‡Z q¡a ®i‡L nfb ¢b‡q m¡C‡e Q‡m B¢pz’ 

Co-conspirator Ibrahim stated in his confessional 

statement- ‘cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, 

wmcvnx AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR wWwR 
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m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi eveyj evav 

w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| evsjv‡Z ¸wj| duvKv 

dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| wWwR g¨vWvg †`vZjv n‡Z 

†b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 

2/3 Rb a‡i †d‡j Ges gyL †e‡a †d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv 

wQjvg| Zvici g¨vWvg‡K KzK nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx 

Ievq ỳi, Avwg mn 3/4  Rb wg‡j jvwÂZ Kwi|’  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 27, 33, 48, 77 and 453 are eye witnesses to 

the occurrence and they all saw him with arms and participating 

to the occurrence.  

P.W. 27 deposed-  

‘`ievi n‡ji cwð‡g †ewi‡q iv¯—v cvi nIqvi mgq †ek wKQz wewWAvi 

m`m¨‡`i †`wL| Zv‡`i g‡a¨ wmcvnx Av‡Zvqvi, wmcvnx nvwee, wmcvnx †gvwnZ I 

wmcvnx Rwmg gwj−K‡K wPb‡Z cvwi| Zviv mevB 44 e¨vUvwjq‡bi m`m¨|’ 

P.W. 33 deposed-  
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‘25-2-09 NUbvi ZvwiL| Avwg wewWAvi m`i `ß‡i  Kg©iZ wQjvg| 

mKvj 6 Uvq †K› ª̀xq †KvqvU©vi Mv‡W©i wWDwU‡Z wQjvg| Abygvb mKvj 8.50 wgt 

duty officer Gi i“‡g emv wQjvg| `iRv  w`‡q evB‡q ZvwK‡q †`wL 20/25 

Rb wewWAvi m`m¨ Gw`K Iw`K ZvKv‡”Q| Zv‡`i †`‡L m‡›`n nIqvq Zv‡`i 

Kv‡Q hvB I †P‡jÄ K‡i ewj †Zvgiv wK KiQ I MvW© KgvÛv‡ii D‡Ï‡k¨ ewj Giv 

Kviv wKfv‡e Avmj ? m‡½ m‡½ ˆmwbKMb Avgvi D‡Ï‡k¨ KzËvi ev”Pv ïqv‡ii 

ev”Pv Avwg© Awdmvi e‡j Svwc‡q c‡i Avgv‡K wKj Nywl jvw_ gv‡i| GB mgq 

ZvwK‡q †`wL A ¿̄vMv‡ii MvW©Mb bxi‡e `vwo‡q Av‡Q| Zviv Avgv‡K ‡Ps ỳjv K‡i 

a‡i wb‡q iwk I †PBb w`‡q nvZcv †e‡a †d‡j Mjv wU‡c nZ¨vi †Póv K‡i| †KD 

†KD e‡j †eq‡bU LywP‡q †g‡i †dj| Zviv Avgvi nvZ Nwo †gvevBj †dvb wQwb‡q 

†bq| Avgv‡K †e‡a †i‡L evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ 

wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii 

bvg nvwej`vi mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i 

g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK 

BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj 

I wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, BKevj 24 

e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb evKx mK‡jB 44 e¨vUvwjq‡bi 

m`m¨|’ 

P.W. 48 deposed-  
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‘2009 mv‡j 25/2 ZvwiL mKvj c‡b 9 Uvq `ievi n‡j Dcw ’̄Z nB| 9 

Uvq `ievi ïi“ nq| ..................................... `ievi n‡j DËi w`‡K 

wmcvnx Bgivb, †gvwnZ, wmcvnx nvwee‡K A ¿̄ mn D‡ËwRZfv‡e `ievi n‡j `ievi 

n‡ji w`‡K †`Šwo‡q Avm‡Z ‡`wL|’ 

P.W. 77 also identified the condemner/appellant with the 

photo kept in the BDR Headquarter since she in Darbar with 

arms.  

P.W. 453 deposed-  

‘MZ 25/26 †deªæt 2009, 24 e¨vUvwjqb wcjLvbvq Kg©iZ wQjvg| 

25/26 †deªæt Avgiv †K› ª̀xq †KvqvUvi MvW© duty e›Ub wQj| mKvj Abygvb 9 

Uvq †KvqvUvi MvW© Avµgb K‡i 25/2/09| kã ï‡b †ei n‡Z †M‡j Avgv‡K 

ivB‡dj a‡i e‡j bo‡j ¸wj Ki‡ev| Gi g‡a¨ `iRvi mvg‡b 5/7 Rb ‰mwbK 

`iRv †f‡½ ¸wji ev· wb‡q hvq| ZLb †`wL duty officer †gRi wiqvR‡K| 

Zv‡K J.C.O i“‡g Zvjve× K‡i iv‡L| we‡ ª̀vnxiv wQj Abygvb 30/35 Rb| 

wKQy¶‡bi g‡a¨ †Kv‡_i `iRv †f‡½ A ¿̄ wb‡q †KvqvUvi MvW© †_‡K P‡j hvq| 

Zv‡`i g‡a¨ 63907 wmcvnx †mwjg †iRv, 63922 wmcvnx KvRj Avjx, 74852 

wmcvnx iwdKzj, 74694 wmt Rwmg gwj−K, 56942 wmt nvweeyi ingvb, I 13 

e¨vUvwjq‡bi 77224 wmcvnx mv¾v`, 47474 j¨vt bvt GKivgyj‡K wPb‡Z cvwi|’ 

P.Ws. 27, 33, 48 and 453 identified the 

condemner/appellant with his Battalion No. P.W. 48 reiterated 
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in his cross-examination- ‘wmcvnx nvwee 44 e¨vUvwjq‡bi ˆmwbK|’ P.W. 

453 identified him with his Regiment No. 

All the P.Ws. excepting P.W. 358 saw him in unlawful 

assembly with other rebellions and participating to the 

occurrence.   

 No question arises to the credibility of their evidence 

and identification of the condemner/ appellant. In the midst of 

the horrible situation every one tried to follow what was 

happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 C.S. Accused No.27   Sepoy /71318 Md. Ziaul Haque. 
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Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.21 Major Syed Monirul Alam 

 P.W.367 S.K.M Tofayel Hassan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statement of co-

accused –Sepoy Md. Mizanur Rahman (C.S. 20) 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.40 Havilder 46095 Md. Abul Miah 

 P.W.427 Tasnuva Maha and confessional statements of 

co-accused-(I) Co-accused Rian (C.S. 62) and  

  (II) Co-accused Rajib (C.S. 63).  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 21 attended Darber along with Maj. Momin, Maj. 

Maksumul Hakim (the deceased). He had his seat in 3rd row. 

Darber started at 9 A.M. While DG was delivering his speech 

on ‘Dhalbhat’ activities Sepoy Moyeen of 13 Battalion came up 

on the stage with arms and pointed arms on DG. Consequently, 

every one stood up. He heard a firing sound. DDG along with 

other officers caught hold Moyeen. Instantly, BDR personnel 

made a hue and cry and left Darber. He came to see through 

window glass the BDR personnel with arms coming towards 

Darber by making fire. He also heard firing all around Darber. 

In order to save himself he entered into the wash room and took 

shelter under basin with Maj. Maksumul. 10/12 BDR personnel 

entered into Darber and scolded the officers. Among them he 

could identify the condemner/ appellant Sepoy Zia and Sepoy 

Rajibul of 44 Battalion. He changed his position and took 

shelter behind the basin. He realised that the rebellions will kill 
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army officers. Maj. Maksumul was beside him. After a while 

the rebellions entered into wash room and asked “wfZ‡i †Kvb 

KzËvi ev”Pv AvQ bvwK?” The rebellions took notice of Maj. 

Maksumul and fired on him. Maj. Maksumul sustained blood 

injury. He urged to take him in the hospital. The rebellions fired 

on him and killed him saying: “KzËvi ev”Pv‡K AvRxe‡bi gZ nmwcUv‡j 

cvVv”: - He lay down there like a dead man taking blood on his 

forehead. At that time one of the rebellions told- ‘wRqv, ivwReyj Pj 

KzËvi ev”Pviv gviv †M‡Q:’            

In cross-examination on behalf of the 

condemner/appellant, he stated that he was in Darber from 9 to 

9.45 A.M and in the wash room from 9.50 to 11.15 A.M. and in 

the drain from 12 noon to 12.30 on the night. He denied the 

suggestion that there was no scope to see Darber from wash 

room. At the time of occurrence he came to see the 

condemner/appellant with arms and thus could identify him. 

The condemner/appellant had his name plate. He identified the 

condemner/appellant Zia. Prior to the occurrence he saw him in 

the month of February, 2009 in 44 Battalion. He had no talk 

with the condemner/appellant directly. He denied the 
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suggestion that he did not know the condemner/appellant and 

he did not see him at the time of occurrence. The drain was to 

the east of Darber. It was deep about 3´. They both laid down 

side by side. He did not sustain any bullet injury. He received 

10 days D/A for ‘X¡m i¡a LjÑp§Q£’. He denied the suggestion they 

had grievance and he had conflict with Maj. Maksumul. They 

had no arms and there was no scope to protest. There was 

rolling carpet over him. He denied the suggestion that he could 

not see from drain. He denied the suggestion that he deposed 

falsely.  

P.W. 40 deposed that on 25.02.2009 at 7 A.M. he was on 

duty as guard commander in the residence of DG. along with 

the condemner/appellant Sepoy Zia, Naik Hasmat, Naik 

Sanaullah, Lance Naik Mostafa, Sepoy Ershad, Sepoy Mobin, 

Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, Hafiz, Monju, 

in total 13 members. He took over the charge from guard 

commander Habilder Rezaul. He posted the guards at three 

corners. DG came out form residence at 8 A.M. and went 

towards Darber at 8.50 A.M. At about 9.30 A.M. he heard 

firing from the side of Darber. He alarmed the guards. He tried 
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to communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, Sepoy Selim Reza, Sepoy Obaidul, 

Sepoy Ibrahim. Sepoy Altaf, Sepoy Habib, Sepoy Shahin, 

Sepoy Mohsin, Habilder Jashim along with 10/15 BDR 

personnel came at the residence of DG. At his protest Salim 

Reza fired pointing him. He sustained injury. He fell on the 

earth. They entered into the residence of DG on firing. After a 

while, he heard a hue and cry and firing sound inside the 

residence.  

In cross-examination on behalf of the condemner 

/appellant, he stated that he can’t say the exact time when D.G’s 

residence was attacked. When he was attacked none was 

present who were on duty. He made warning to the guards prior 

to attack but they did not pay heed to his command. Selim Reza 

fired on him prior to his attempt. He denied the suggestion that 

the arms he hold had no firing pins. He denied the suggestion 

that the condemner/appellant had no implication to the 

occurrence.  

P.W. 367 recorded the confessional statement of the 

condemner/appellant on 12.05.2009. He identified the 
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confessional statement of the condemner/appellant as exhibit 

708. His signature exhibit 708(1) series. 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not explain the column 

No.5 to the condemner/appellant. He denied the suggestion that 

the condemner/appellant was seriously ill and he was placed 

before him by 5 policemen and doctor pushed him injection off 

and on and that he recorded his statement in their presence. He 

denied the suggestion that the condemner/appellant did not 

make any confession.  

P.W.427 deposed that her husband Maj. Tanvir 

(deceased) left his residence on 25.02.2009 at morning for 

attending Darber. She ranged runner of her husband and got 

information of disorder. She tried to talk with her husband with 

mobile but it was switched off. Thereafter she contacted with 

the runner of her husband but he ill treated with her. Later on, 

she contacted with her husband through mobile of Maj. Aziz 

and came to know of the revolt by the BDR personnel. 

Afterwards some rebellions entered into her residence by 

breaking door. They assaulted her and took her out from her 
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residence. They were Sepoy Atik, Zia, Habibur, Shawkat, 

Signalman Delwar, Lance Naik Ekramul, Sepoy Al Mamun, 

and Sepoy Rion.  Afterwards, she was taken to quarter guard. In 

front of quarter guard she saw the condemner/appellant Ziaul, 

Sepoy Zillur, Shawkat, Zakir, Noor Hossain, Abu Sayeed, 

Signalman Delwar, Lance Naik Exramul, Kamal, Habilder 

Salam, Matiur, Cook Cowsar and DAD Touhidul Alam. They 

assaulted and scolder her.   

In cross-examination on behalf of the 

condemner/appellant, she denied the suggestion that she did not 

depose before the I.O. that condemner/appellant did not entered 

into her residence and assaulted her maid servant. She denied 

the suggestion that she did not depose before the investigation 

officer that the condemner/appellant and others assaulted her. 

She denied the suggestion that none fired on her. She denied the 

suggestion that she could not identify any of the accused. She 

knew the accused from earlier but did not know their name. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 10.05.2009 and taken on 
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remand for 7 days. P.W. 40 received gun-shot by the rebellions 

at DG’s residence. He denied the suggestion that when P.W. 40 

sustained gun-shot Sepoy Zia and Ershad were on duty with 

him.     

The Confessional Statement of Sepoy Md. Ziaul Haque 

runs as under-  

 “25/ a¡¢lM BDR ¢h‡â¡ql Ae¤j¡e 6 j¡p f§hÑ 44 hÉ¡V¡¢mu¡el ¢pf¡q£ 

®p¢mj Bj¡‡K h‡m ®a¡l¡ ¢L ¢jne k¡¢he¡, ¢eS A¢gp¡l Q¡p e¡? I pju 

¢pf¡q£ ®jqc£ Ef¢ÙÛa ¢Rmz Aaxfl 1/2/09 Cw a¡¢lM B¢j DG p¡®q®hl 

h¡wm¡l N¡XÑ ¢ek¤š² qCz 

Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 5 

ew ®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢-

a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ ®p¢mj, 

¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£  

q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A‡Pbv 10/15 Se °p¢eLz I h¡p¡q Lb¡ qu 

BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l q‡m A¢gp¡i‡`i l¢n ¢cuv 

®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz 

A¢gp¡i‡cl ¢S¢Çj Ll¡ n‡e Bj¡‡`i c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ 

ph¡C q¡‡Z q¡a ®i‡L nfb ¢b‡q m¡C‡e Q‡m B¢pz 

25/02/09 Cw a¡¢lM Bjl¡ 9 Se ¢pf¡q£ pL¡m 7 V¡ qCa 9 V¡ fkÑ¿¹ 

¢XE¢V L¢lz B¢j ¢XE¢V ®no L‡l N¡XÑl¦‡j ¢hnÐ¡‡gi pju pL¡m 9.30 

¢j¢eVl ¢cL clh¡l n‡ji ¢`‡K …¢ml në ö¢ez ¢LR¤re fl ¢pf¡q£ q¡¢hh 

®L HL¢V SMG q¡‡a L‡l Bp‡a ®c¢Mz q¡¢hh ®jpl p¡j‡e H‡p HL¢V 
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N¡¢s‡a B…e d¢l‡u ®cuz a¡lfl j¤ýaÑl jdÉ ®c¢M D.G ih†bi p¡j‡e 

g¥m h¡N¡el jdÉ ¢cu HLcm j¤M h¡d¡ BDR ®c±s¡‡Z ®c±s¡‡a ®c±s¡‡a 

Avm‡Q|  B¢j N¡XÑl¦jl NÔ¡p ¢cu a¡ ®c¢Mz I j¤Mh¡d¡ BDR ®cl fÐbj 

h¡d¡ ®cu q¡¢hmc¡l h¡h¤mz f‡l h¡d¡ ®cu ®p¢¾VÌ j¡p¤j ¢hõ¡qz Jcl 2 Se-

LC …¢m Ll I j¤Mh¡d¡ BDR pcpÉl¡z N¡XÑl¦‡g Bjl¡ aMe ¢Rm¡jz 

B¢j Hln¡c, ®j¡Ù¹¡L J ®j¡¢je¤mz fl Bjl¡ clS¡ M¤mm I j¤Mh¡d¡ 

BDR l¡ h‡m ®a¡‡`iI f¢le¢a HC n‡e|  a¡s¡a¡¢s f¡m¡z c‡i Bjl¡ 

f¡¢mu m¡C‡e Q†m k¡Cz 

m¡B‡b k¡h¡l fl Ae¤j¡e 10 V¡l ¢cL j¡C¢Lw ö¢ez k¡l¡ AÙ» ®eJ e¡C a¡l¡ 

ph¡C ¢eS ¢eS AÙ» e¡J e¡qm a¡cl …¢m Ll j¡l¡ qChz Aaxfl B¢j J 

Hln¡c ®L¡a ®h‡q AÙ» ¢eCz B¢j 1¢V l¡Cgm J 20 l¡Eä …¢m Hhw 

Hln¡c 1¢V l¡Cgm ®euz Hln¡c La l¡Eä …¢m ®eu hma f¡lh e¡z I 

S¡uN¡u (®L¡a) B¢j AÙ» wb‡Z ®c¢M ¢pf¡q£ ¢lue, ¢pf¡q£ l¡¢Sh¤m ¢pf¡q£ 

¢p¢ŸLz 

Aaxfl B¢j J ¢pf¡q£ ®jqc£ 44 hÉ¡V¡¢mu¡e A¢d‡m k¡Cz ®pM¡e 2 S‡el 

m¡n ®gÓ¡l f‡s b¡L‡a ®c¢Mz a¡‡`i h¡l¡¾c¡ qC‡a ®Ve Be¡ qJu¡u ®gÓ¡‡l 

lš²l c¡N ®j‡M ¢Rmz a¡‡`i e¡j ‡`L‡Z f¡C e¡Cz f¡‡nl l¦‡j Bjl¡ 

DAD e¡¢pl J ¢pf¡q£ ®lS¡u¡eL ‡`L‡Z f¡Cz Aaxfl e¡Ù¹¡ ®M‡u ®VÊ¢ew 

‡k‡W k¡Cz ®VÊ¢ew ®k‡W ¢pf¡q£ ¢jS¡e, ¢pf¡q£ ¢p¢ŸL, q¡¢hmc¡l pQ£¿» e¡b 

l¡u pq BlJ 10/12 Rb‡K ®c¢Mz J‡cl cÖ‡Z¨‡Ki L¡‡R AÙ» ¢Rmz pb£¾cÐ 

e¡‡_i L¡‡Q …¢m l¡M¡l Process (h¡„) ¢Rmz 

fl ¢pf¡q£ l¡¢Sh¤m, ¢pf¡q£ ¢lue ®L¡‡Z B‡p Hhw Bj¡‡K J ¢p¢ŸL ®L 

e‡j, pÉ¡l ®g¡e Ll¢Rmz jÉ¡X¡j‡L ®L¡u¡VÑ¡l N¡XÑ ¢el¡fc ¢e‡u ®ka ej‡Q 

Bj¡‡cl HC Lb¡ e‡j l¡¢Sh¤mz Aaxfl Bjl¡ 4 Se ®jSl j¡qh¤hhl 

h¡p¡u k¡Cz l¡¢Sh¤m clS¡ Knock K‡i clS¡ M¤j‡Z ®cl£ q‡m l¡¢Sh¤m 

clS¡ m¡¢b w`‡q ®i‡‰ ®g‡mz c‡i l¡¢Sh¤m J ®lue h¡p¡l wfZ‡i Yy‡L iu 
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‡`wL‡q jÉ¡Xj®L a‡i J j¡‡lz Bjl¡ (B¢j J ¢p¢ŸL) h¡Cl c¡ys¡e¡ 

AhÙÛ¡u ¢Rm¡jz l¡¢Sh¤m J ®lue h¡¢ql qCm B¢j ¢ial Y¤L jÉ¡Wvg‡K 

d¢lJ j¡¢lz fl ¢p¢ŸL Y¤L jÉ¡X¡g‡K d‡lJ j¡‡lz 

Aaxfl B¢j m¡B‡b jvB‡b P‡j B¢pz ỳcy‡i M¡e¡ M¡Cz ¢LR¤re fl 

¢pf¡q£ ®jqc£l L¡‡R ¢pf¡q£ Bp¡c ®g¡e K‡i e‡j B¢j fÐ¡Q£ll h¡Cl  

B¢Rz Avgv‡K wbqv hv Avwg I †g‡n`x ZLb †h‡q Iqvj UcwKqv Avmv`‡K 

wbqv Avwm| 

Aaxfl B¢j ¢pf¡q£ j¡qg¥S J ¢pf¡q£ BmjN£l 4bÑ ®nÐZ£l ®L¡u¡VÑ¡l 

¢p¢sl Jfl e‡m ¢Rm¡jz Avgv‡`i ph¡l L¡RC aMe AÙ» ¢Rmz f‡l Bjl¡ 

4ew ®N‡V k¡Cz c‡i 14 Se kj¤e¡ ‡_‡K wd‡I G‡m Avgv‡`i e‡jz Bj¡‡-

cl p¡d¡lZ rj¡ Ll‡R Hhw Bj¡‡`i pLm c¡h£ plL¡l ‡g‡b wbq‡Q| 

Avgv‡`i GK_v e‡j DAD e¡¢plz 

c‡i Avwg A ¿̄ ¸wj †KvZ †i‡L jvB‡b Avwm| f®ll ¢ce pL¡m 26/02/09 

Cw a¡¢lM Lp¡C M¡e¡l †gv‡oi Iqvj UcwK‡q Avwg cvwj‡q evwo P‡j 

hvB| HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of Co-accused Sepoy Md. 

Mizanur Rahman (CS-20) runs as under-  

“®l¡mLm ®no l¡a 8.00V¡l pju 44 l¡Cgm hÉ¡V¡¢muel ¢h ®L¡Çf¡e£l 

¢pf¡q£ q¡¢hh, q¡¢ph¤l ¢Su¡ A¡j¡L ®XL 44 l¡Cgm hÉ¡V¡¢muel NË¡Eä 

¢eu¡ k¡uz aMe ¢pf¡q£ nvwmey‡ii †gvevBj †dvb Av‡m Ges †K †hb †dv‡b 

evB‡i hvIqvi  †jvKkb †q| Avgiv mevB 5bs †MU w`qv †ei nq evB‡ii 

GK ev‡qi †`vKv‡b e‡m Pv LvB| ZLb †mwjg Avgvi b¤¦i †dvb Ae ’̄vb 

†R‡b Agv‡`i wbKU Av‡m| ZLb †mwjg Avgv‡`i wb‡q 5bs †M‡Ui `w¶b 
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w`‡K bvwmi DwÏb w›Uyi evmvi 20/25 ~̀i gmwR‡`i †g‡oi AvMi Wvbcvk¦© 

wUb‡mU wewìs‡q wb‡q hvq| evwoxi gvwjK‡K Rvwbbv Ze evoxi †MU w`qv 

bxPy n‡q cÖ‡ek  Ki‡Z nq| †mLv‡b wM‡q GKwU eo i“g 10/15 Rb 

wewWAvi m`m¨‡K AvjvPbv Ki‡Z †`wL< i“‡gi jvBU wQjbv; †gvgevwZ 

Rvjv‡bv wQj| cÖ_‡g †mwjg H evoxi †MU w`qv Xy‡K| c‡i nvwee, wRqv 

Xy‡K, Avwg I nvwme i“‡gi `iRvq †Kvj ‡N‡l `vwo‡q _wK| ZLb 

GKRb †jvK e‡j †h GUv d¨vwgwj †KvqvUvi GLv‡b GZ †jvK †Kb? 

Avgv‡`i GKRb ZLb e‡j †h, Avgiv GLv‡b Aí mg‡qi Rb¨ K_v ej‡Z 

G‡mwQ, P‡j hv‡ev|ÕÕ 

The Confessional Statement of Sepoy Md. Rian 

Ahmed runs as under- 

“B¢j 24/02/09 Cw a¡¢lM pL¡m 8.45 ¢j¢eV ®bL 9.30 ¢j¢eV fkÑ¿¹ 

fÉ¡lX L¢lz fl c¤f¤l 12.00 V¡u AÙ» Sj¡ ¢cCz Aaxfl c¤f¤l 2.30 

¢j¢eV fkÑ¿¹ B¢j clh¡l qm b¡¢Lz fl l¡¢œ 9.30 fkÑ¿¹ V¡–¤ ®p¡ J fÐc£f, 

h¡hl NË¡Eä ®cM m¡Ce ¢g¢lz Aaxfl 25/02/09 Cw a¡¢lM pL¡m 8 V¡l 

¢cL clh¡l qm k¡Cz Ae¤j¡e 9.30 ¢j¢eVl ¢cL B¢j 1V¡ …¢ml në ö¢ez 

B¢j a¡lfl ®L¡al ¢cL ¢Nu 1¢V l¡Cgm J 10 l¡Eä …¢m ¢eCz jÉ¡N¡¢S-

el jdÉ …¢m i¢aÑ Ll 2 l¡Eä …¢m ®g¡V¡Cz fl B¢j 4ew ®NVl ¢cL k¡C-

a b¡¢Lz f¢bjdÉ A¢gp¡pÑ ®jpl p¡je B¢j l¡S£h J ¢Su¡ ®cl ®c¢Mz a¡-

cl p¡b ¢eu Bjl¡ A¢gp¡pÑ ®jpl ®jSl j¡qh¤hl h¡p¡l  clS¡ m¡¢b ¢cu 

®i‰ ®ial Y¤¢Lz fl f¡W¡uœ²j Bjl¡ 3 Se ®jSl j¡qh¤hl Ù»£L 

n¡¢ll£Li¡h m¡¢’a L¢lz B¢j ®XÊ¢pw ®V¢hml Efl l¢ra HL¢V ®j¡h¡Cm 

¢eCz Bjl¡ e£Q e¡j¡l pju ¢pf¡q£ ¢p¢ŸLL B¢j Efl EWa ®c¢Mz 



 

 

1220 

Aaxfl B¢j 4ew ®NV k¡Czfl 2.30 ¢j¢eVl ¢cL c¤f¤ll M¡h¡l ®Mu m¡C-

e Qm k¡Cz 25/02/09 Cw a¡¢lM B¢j AÙ» pq 14 am¡ ¢h¢ôw Hl e£Q hp 

b¡¢Lz Aaxfl 26/02/09 Cw AÙ» Sj¡ ¢cu ®XCl£ g¡jÑl l¡Ù¹¹¡ ¢cu f¡m¡C 

B¢j …¢mÙ¹¡e 2000/- V¡L¡ ¢cu ®j¡h¡Cm ®g¡e¢V ¢hœ²u L¢lz HC Bj¡l 

Sh¡eh¢¾cz” 

The confessional statement of co-accused Sepoy Md. 

Rajibul Hassan (CS-63) runs as under- 

“Avwg ZLb Avgvi U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU cwo| Zvici 

†`Š‡o †KvqvU©vi Mv‡W© G‡m GKwU ivB‡dj †bB| Zvici Avwg g¨vMvwR‡b hvB| 

wM‡q †`wL 10/12 Rb we wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj evwni KiZv‡Q| 

Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj †bB| Gici Avwg Avgvi ivB‡dj n‡Z 2/3 

ivDÛ duvKv ¸wj Kwi, Dc‡ii w`‡K| Gici Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs 

†k‡Wi †cQ‡b Avwm| †mLv‡b 44 e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi 

†Kv¤úvbxi wmcvnx wRqv‡K †`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi 

†g‡mi w`‡K hvB| Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© 

†g‡mi w`‡K Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z 

†`wL| Gici Abygvb 11.00 Uvi w`‡K Avwg Ges wmcvnx wRqv I wiqb †g‡mi 

wZb Zjvi 25 ev 26 bs i“‡gi `iRv †f‡½ i“‡g cÖ‡ek Kwi| GB i“g †_‡K 

wmcvnx wRqv GKwU Gg wc w_ª ‡iKW© ‡cqvi I GKwU ‡gvevBj ‡mU ‡bq| Avwg 

AUwei GKwU †Uwe‡ji W«qvi †f‡½ Qq nvRvi UvKv †bB| Gici Avwg wmcvnx 

wRqv Avi wmcvnx wiqb wØZxq Zjvi Wvb cv‡ki 12 bs K‡¶ Avwm| GUv †gRi 

gvneye m¨v‡ii i“g| Avgiv wZbRb av°v w`qv `iRv †f‡½ wfZ‡i cÖ‡ek Kwi| 

Gici i“‡g Xy‡K wmcvnx wRqv I wmcvnx wiqb †gRi gvneye Gi ¿̄x‡K av°v w`‡q 

†g‡S‡Z †d‡j †`q Ges Avgiv wZbRb Zv‡K kvixwiKfv‡e jvwÃZ Kwi| Avgiv 

m¨vi‡K Ly‡R bv †c‡q evmvi wRwbmcÎ ZQbQ Kwi| wmcvnx wiqb †W«wms †Uwe‡ji 
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Dci n‡Z GKwU †gvevBj †mU †bq| Gici Avgiv Awdmvm© †gm ‡_‡K †b‡g G‡m 

iv¯—vq Avwm| Avwg 4 bs †M‡Ui w`‡K hvB|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of the 

condemner/appellant and that of the co-accused. It appears that 

he entered into an agreement with the co-conspirators and 

proceeded with them to a hired residence of BDR person (the 

residence of Zakaria) near to gate No. 5 at 8 P.M.  on 

24.02.2009 and designed, formulated the scheme of operation 

for implementing their demands. The confession of the 

condemner/appellant is inculpatory in nature. The co-accused 

Sepoy Mijanur Rahman also made similar statement to the 

implication of the condemner/appellant to conspiracy. The 

above confessional statement of the condemner/appellant and 

that of the co-accused appears as a relevant fact as against each 

of the persons believed to be so conspiring, as well as for the 

purpose of providing the existence of conspiracy as fur as the 

purpose of showing that any of such person was a party to it 
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and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together. 

The learned Deputy Attorney General further submits 

that P.Ws. 21, 40 and 427 are eye witnesses to the occurrence. 

P.W. 21 saw the condemner/appellant to enter into Darbar with 

arms while he took shelter under basin of washroom. He 

identified the condemner/appellant as of 44 Battalion from his 

name-plate. He also reiterated in his cross-examination that he 

saw the condemner/appellant in 44 Battalion prior to the 

occurrence. P.W. 40 deposed that the condemner/appellant was 

with him as guard in D.G’s residence but he did not make any 

protest to the rebellions who entered into the residence of D.G 

and committed murder thereat. P.W. 427 identified the 

condemner/appellant when he entered into her residence and 

assaulted her. All the P.Ws. excepting P.W. 367 saw him in 

unlawful assembly with other rebellions and participating to the 

occurrence. Their evidence remains unshaken, unimpeachable 

and worthy of credit.      

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 
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facts and circumstances of the case, the inculpatory confession 

of the condemner/appellant  and the confession of co-accused, 

in view of section 10 of Evidence Act, prosecution having 

succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the Reference 

be accepted and the Cr. Appeal and Jail Appeal filed on behalf 

of the condemner/appellant be dismissed. 

Mrs. Sayeda Sabina Ahmed, the learned Advocate 

appearing with Mr. Md. Sanower Hossain on behalf of the 

condemner/ appellant submits that there is no iota of evidence 

as to alleged complicity of the Condemner/Appellant in making 

conspiracy behind the occurrence. The evidence of P.W. 21 

finds no relevancy in respect of the Condemner/Appellant. The 

Condemner/Appellant is Ziaul Huq but he has referred the 

accused as Sepoy Zia of 44 Battalion without his regiment No. 

In 44 Battalion there was other BDR person named Ziaur. 

Moreover, his identification of the Condemner/Appellant by 

nameplate in the dress from his position where he hid himself 

appears impracticable and thus unreliable. P.W. 40 was the 

guard commander in D.G’s Bangloo. It appears that in his 
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presence the rebellions entered into the residence of D.G. and 

committed murder to the inmates of the house including the 

wife of D.G but he did not take any attempt to prevent them. In 

that view he himself was an accused to the case and thus has 

deposed falsely against the Condemner/Appellant to protect 

himself. His evidence thus appears unreliable and unacceptable. 

P.W.427 refers the name of the Condemner/Appellant as Ziaul 

without the Battalion/Regiment No. of the 

Condemner/Appellant. Since there were number BDR person 

named Ziaul/Ziaur her above identification appears doubtful 

and unacceptable. The confession of the Condemner/Appellant 

is a production of torture having taken under prolonged police 

custody for 7 days. as admitted by I.O. in his cross- 

examination  & that being involuntary in nature it bears no 

evidentiary value. It is neither true nor voluntary and thus can’t 

be used as evidence against the Condemner/Appellant. The 

confession of co-accused also bears no evidentiary value since 

those find no corroboration by any independent witness. 

Mrs. Sayeda Sabina Ahmed further submits that trial 

court having failed to assess & weigh the evidence on record 
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erroneously found the Condemner/Appellant guilty of the 

offences as charged for and sentenced him illegally and 

arbitrarily and it warrant necessary interference. The Reference 

as against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 



 

 

1226 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy, entering into 

Darbar with arms by way of plundering kote, killing army 

officers therein, afterwards entering into D.Gs residence along 

with co-conspirators to commit murders therein ransaking the 

residence of army officers and misbehavior with their family 

members. All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 
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however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 
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apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession-  

‘Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 5 ew 

®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢a HLSe 

BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ ®p¢mj, ¢pf¡q£ L¡Sm, 

¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A‡Pbv 10/15 Se °p¢eLz I 

h¡p¡q Lb¡ qu BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l q‡m A¢gp¡i‡`i l¢n 

¢cuv ®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz A¢gp¡i‡cl 

¢S¢Çj Ll¡ n‡e Bj¡‡`i c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡‡Z q¡a ®i‡L 

nfb ¢b‡q m¡C‡e Q‡m B¢pz’ 

This has also inference from the confession of Sepoy Md. 

Mizanur Rahman (C.S. 20) - ‘®l¡mLm ®no l¡a 8.00V¡l  pju 44 l¡C-

gm hÉ¡V¡¢muel ¢h ®L¡Çf¡e£l ¢pf¡q£ q¡¢hh, q¡¢ph¤l ¢Su¡ A¡j¡L ®XL 44 l¡Cgm 

hÉ¡V¡¢muel NË¡Eä ¢eu¡ k¡uz aMe ¢pf¡q£ q¡¢ph¤ll ®j¡h¡Cm ®g¡e A¡p Hhw ®L 

®ke ®g¡e h¡Cl k¡Ju¡l ®m¡Lne ®cuz A¡jl¡ ph¡C 5ew ®NV ¢cu¡ ®hl qu h¡Cll 

HL Q¡ul ®c¡L¡e hp Q¡ M¡Cz aMe ®p¢mj  A¡j¡l eðl ®g¡e AhÙÛ¡e ®Se A¡j¡cl 

¢eLV A¡pz aMe p¢mj A¡j¡cl ¢eu 5ew ®NVl c¢re ¢cL e¡¢pl E¢Ÿe ¢f¾V¤l 

h¡p¡l 20/25 c§l jp¢Scl ®j¡sl A¡Nl X¡ef¡nÄÑ ¢VepV ¢h¢ôwu ¢eu k¡uz h¡s£l 

j¡¢mLL S¡¢ee¡ ah h¡s£l ®NV ¢cu e£Q¤ qu fÐhn Lla quz ®pM¡e ¢Nu HL¢V hs 

l¦j 10/15 Se ¢h¢XA¡l pcpÉL A¡m¡Qe¡ Lla ®c¢M, l¦jl m¡CV ¢Rme¡; ®j¡jh¡¢a 
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S¡m¡e¡ ¢Rmz fÐbj ®p¢mj I h¡s£l ®NV ¢cu¡ Y¤Lz fl q¡¢hh, ¢Su¡ Y¤L, A¡¢j J 

q¡¢ph l¦jl clS¡u ®L¡m ®Oo cy¡¢su  b¡¢Lz aMe HLSe ®m¡L hm ®k HV¡ 

gÉ¡¢j¢m ®L¡u¡V¡l HM¡e Ha ®m¡L ®Le? A¡j¡cl HLSe aMe hm ®k, A¡jl¡ HM¡-

e AÒf pjul SeÉ Lb¡ hma Hp¢R, Qm k¡h¡z’ 

P.W. 21 deposed-  

‘Avwg I †gRi gvKmygyyj †ewm‡bi bx‡P AvkÖq †bB| 10/12 Rb m`m¨ 

A ¿̄ nv‡Z `ievi n‡j cÖ‡ek K‡i I Awdmvi‡`i MvjvMvwj K‡i| Zv‡`i g‡a¨ 44 

e¨vUvwjq‡bi wmcvnx wRqv, wmcvnx ivwReyj‡K wPb‡Z cvwi|’ 

P.W. 40 deposed-  

‘MZ 25-2-09 Zvwi‡L mKvj 7 NwUKvq wWwR Gi evs‡jvq MvW© KgvÛvi 

wnmv‡e Avgvi `vqxZ¡ wQj|H w`b c~e©eZ©x MvW© KgvÛvi nvwej`vi †iRvD‡ji wbKU 

†_‡K `vqxZ¡ ey‡S †bB| Avgvi mv‡_ bv‡qK nvmgZ, bv‡qK mvbvDj−vn j¨vÝ bv‡qK 

†gv —̄dv, wmcvnx Gikv`, wmcvnx wRqv, wmcvnx gweb, wmcvnx †gv —̄dv gvmyg, 

mygb, Rvdi Kvgi“j nvwdR gÄy mn 13 Rb duty †Z wQj|’ 

It is apparent from the evidence on record that the 

rebellions entered into the residence of D. G., BDR and 

committed murder of 4 persons including wife of D.G. but the 

condemner/appellant did not take action to prevent them. His 

inactivity finds support to his association with the rebellions.  
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P.W. 427 saw the condemner/appellant before the quarter 

guard as participator to the rebellions. P. W. 21 identified him 

with his Battalion No.  

All the P.Ws. excepting P.W. 367 saw him in unlawful 

assembly with other rebellions and participating to the 

occurrence.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant. In the midst of the 

horrible situation every one tried to follow what was happening 

in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 
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against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 C.S. Accused No.28 Sepoy/68891 Md. Rubel 

Meah. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.21 Major Syed Monirul Alam, 

 P.W.25 Lt. Col. Md. Iqbal Hassan, 

 P.W.42 JCO Subader Md. Anwarul Islam 

 P.W.99 Sepoy Kamrul Hasan 

 P.W.367 S.K.M. Tofayel Hasan, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant along with confessional statements of co-

accused –Sepoy Selim Reza (C.S. -06) 

  Sepoy Md. Kazal Ali (C.S.-11). 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.483 Lance Naik Birujit Shingh.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 21 attended Darbar along with Maj. Momin, Maj. 

Maksumul Hakim (deceased). He had his seat in 3rd row Darbar 

started at 9 A.M. While DG was delivering speech on 

‘Dhalbhat’ activities, Sepoy Moyeen of 13 Battalion came up 

on the stage and pointed arms on DG. Consequently every one 

stood up. He heard a firing sound. DDG along with other 

officers caught hold Moyeen. Instantly, BDR personnel made a 

hue and cry and left Darbar. He came to see through window 
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glass the BDR personnel with arms coming towards Darbar by 

making fire. He also heard firing all around Darbar. In order to 

save he entered into wash room and took shelter under basin 

with Maj. Maksumul. 10/12 BDR personnel entered into Darbar 

and scolded the officers. He changed his position and took 

shelter behind basin. After a while some BDR personnel 

entered into wash room and fired on Maj. Maksumul Hakim. 

Maksumul Hakim asked to take him (Maksumul) to hospital. In 

reply the BDR personnel fired on him and killed him. He kept 

himself lying with flooded blood of Maksumul on his forehead 

like a dead man. Later on, while he was coming out through 

window he came to see 5/6 armed rebellions to enter into 

kitchen room and burst fire on one army officer. Among them 

he could identify the condemner/appellant Sepoy Rubel, Sepoy 

Sajjad and Sepoy Sahadat. He kept himself lying in the drain 

attached to Darbar Hall covering him with a carpet.   

In cross-examination on behalf of the 

condemner/appellant he stated that he had his posting in 13 

Battalion. He denied the suggestion that he did not happen to 

meet with Rubel. He cannot say whether condemner/appellant 
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Rubel was the runner of DAD. He denied the suggestion that 

Rubel was not present at the time of occurrence and that he did 

not see him to enter into kitchen and that he deposed falsely.  

P.W. 25 deposed that he attended Darbar. Darbar started 

at 9 A.M. When DG was delivering speech on ‘WvjfvZ’ 

activities Sepoy Moyeen of 13 Battalion entered into Darbar 

with arms and pointed arms on DG. Sepoy Kazal followed him. 

Every one stood up. He also proceeded towards gate. He heard 

firing from outside Darbar. He also came to see Sepoy Selim 

Reza along with others to enter into Darbar. Sepoy Selim Reza 

had arms in one hand and mega phone on the other. He was 

directing all the officers to come out. He along with Col. Aftab 

(deceased) came out through the ventilator of bath room and hid 

himself behind the vessel. At one time 5/6 armed BDR 

personnel entered into kitchen and burst fire on 3 officers. 

Among them he could identify the condemner/appellant Sepoy 

Rubel, Sepoy Sajjad and Shahadat. He and Col. Altab were 

narrowly escaped. He put off his badge and at the time of 

‘Esha’ prayer he came out through window.  
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In cross examination on behalf of the 

condemner/appellant, he stated that he did not serve with 

condemner appellant Rubel Miah. He took shelter behind the 

vessel to secure his life. He denied the suggestion that there was 

no vessel in bathroom. He denied the suggestion that he did not 

know the condemner/appellant Rubel.  

P.W.42 deposed that on 24.02.2009 he was entrusted to 

arrange the seat of the guests. On 25.02.2009 he went to Darbar 

at 9 A.M. Sepoy Moyeen entered into Darbar with arms. Army 

officers disarmed him. DG asked all to take seat. BDR 

personnel left Darbar. DG asked the commander to control the 

troops. Officers moved for their respective unit. He left Darbar 

and went to his unit. On his way, he came to see 50/ 60 BDR 

personnel to go to their unit after taking arms from kote. In 

front of the Mosque he came to see Lt. Col. Anower lying 

senseless. He took him to the cook house. After a while, the 

condemner/appellant Sepoy Ruble along with Sepoy Aminur 

Islam, Habilder Farhad, Habilder Kashem, Naik Mostafa, Alam 

Miah, Sepoy Hekmat, Sepoy Litu Das, Naik Aziz, Sepoy 

Sorowar, Sepoy Taiob and Lance Naik Fazlur Rahman 



 

 

1236 

appearing in the cook house asked him where he kept the 

officers. Thereafter, they left for Darbar. Afterwards Lt. Col. 

Anower was dressed with cook and send him to the hospital. He 

remained in the Barak till 7 A.M. on 27.02.2009.  

In cross-examination on behalf of Rubel, he stated that 

I.O. did not ask him in the hospital. I. O. recorded his statement 

on 02.09.2009. Before that he did not make any statement 

before the I.O. He denied the suggestion that he was arrested by 

the police on 10.09.2009. He denied the suggestion that he 

deposed as being tutored. He denied the suggestion that he was 

seen with rifle in Peelkhana.  

P.W.99 deposed that on 25.02.2009 he went to Darbar. 

When D.G. was delivering speech he heard firing. All were 

running to and fro. BDR personnel left Darbar. He came back 

to unit. On his way to unit he came to see the 

condemner/appellant 68891 Sepoy Rubel, JCO 6320 Naik 

Subader Helal, 27989 Habilder Abdul Rahman and 77667 

Sepoy Ferdous to make fire. At about 6 P.M. he left Peelkhana 

and went to his residence.  
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In cross-examination on behalf of Sepoy Rubel, he stated 

that he found 300/500 people in the field and many of them 

were with uniform. He cannot say how many persons were 

there with full uniform. It took 25/30 minutes to come back to 

unit from Darbar. He denied the suggestion that he did not see 

condemner/appellant Sepoy Rubel and that he deposed falsely. 

P.W. 483 deposed that at the time of occurrence he was in 

Peelkhana. He identified the condemner/appellant 68891 Sepoy 

Rubel, 66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 

72693 Azad Khan, 67131 Almas, 67191 Jalil, 65330 Rashid, 

59453 Badal, 53027 Harun-or-Rashid, 65140 sepoy Moyeen, 

67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij Uddin, 66336 

Alam, 65552 Tofazzel from video footage. He identified the 

footage exhibit CXLIV series (video displayed in the court. The 

condemner/appellant is found with action on a pick up. Video 

snap was taken by Deganta Television).  

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that the pictures are not of the 

condemner/appellant and those have been created by way of 

cutting and pasting. 
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 13.05.2009 and taken on 

remand for 9 days. He denied the suggestion that the confession 

of the appellant was obtained under threat and coercion. P.W. 29 

did not specify before him when he saw the appellant. He 

referred in his 161 statement wrongly the case No. 65 dated 

28.09.2009. P.W. 42 did not depose before him when he saw the 

appellant and that he went to new press decorator. 

The confessional statement of condemner/appellant Sepoy 

Rubel Meah runs as under- 

“Na 24/2/09 Cw a¡¢lM B¢j A¢gp l¡e¡l ¢qp¡−h c¤f¤l 2 V¡ ®b−L 

25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 

fkÑ¿¹ ¢XE¢V b¡L−mJ B¢j pL¡m 7.30 ¢j¢e−Vl pju Q−m k¡Cz 

25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 

N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢LzqW¡v 9.30 ¢j¢e−Vl ¢c−L 

…m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 O¾V¡ m¤¢L−u ®b−L f−l 

e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ c¡y¢s−u B−Rz a¡−cl 

j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ BqÇjc, q¡¢hmc¡l 

q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, ¢pf¡q£ p¡Cg¥m, 

e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l q¡−a ®L¡e AÙ» ¢Rm 
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e¡z Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ 

AÙ»pq ®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a 

EW¡C−m Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 

2 V¡ jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl 

pq¡ua¡u N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql 

e¡−uL p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j 

HL¢V JuÉ¡l ®mp ®c−M¢Rz hÉ¡l¡−L ¢g−l ¢pf¡q£ Bma¡−gl Lb¡ja B¢j 

®cJu¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

The confession of co-accused Sepoy Selim Reza (C.S. 6) 

runs as under- 

“H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR-Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 

Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb 

evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs 

i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges DAD Rwjj emv Av‡Q| 

mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q 

Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye 

`vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex 

mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn 
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wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg 

wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv 

†Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv 

¯̂ivó« gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ 

†hvMv‡hvM Ki‡Z e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b 

†cuŠ‡Q w`‡eb e‡j Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc 

mv‡ne‡K e‡jb †h, Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j 

AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici 

Avgiv DAD nvwee Ges DAD Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 

15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, iæ‡ej, kvnv`Z wb‡R‡`i 

g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi 

Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G 

wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| cwiKíbv 

g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee 

mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj 

B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, 

DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb 

ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD 

nvwe‡ei ivbvi wmcvnx iæ‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 

e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 44 

e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 

e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi 

wQj| .......... H w`b gCb (44 e¨vUvwjqb) Avgv‡K wis K‡i 44 

e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| Avwg †ivj K‡ji ci 

gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); wmcvnx kvnv`Z, 

wmcvnx iæ‡ej (DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx wgRvb, 
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wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 Rb BDR RIqvb‡K cvB| 

wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU evmv Av‡Q Ges †mLv‡b 

wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| gCb mevB‡K wb‡q iIbv 

nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 MR mvg‡b GKwU wUb‡mW 

wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 Rb BDR 

RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K 

wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb wP‡b| ZLb Kv‡i›U wQj 

bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv †gvgevwZ R¡vjvBqv 

Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 25/02/09 

ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| 

Zvici †KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv 

AviI wm×vš— †bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj 

GÛ K‡j‡R AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges 

`vex Av`vq Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq 

Avgv‡`i mv‡_ K‡i iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; 

wgwUs †k‡l Avgiv mevB nv‡Z nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h 

†Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|” 

The confession of co-accused Sepoy Kazal Ali (C.S. 11) 

also runs as under— 

“25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ 

®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ 

¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ 

pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

q¡¢gS pq L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 
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Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m 

i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx 

mv¾v`, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz 

¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his complicity to the conspiracy 

behind the occurrence that happened in Peelkhana on 25-26th 

Feb, 2009. His complicity to the conspiracy has been brought to 

light prominently by the confession of co-accused Sepoy Selim 

Reza (C.S.A. 06) and Sepoy Kazal Ali (C.S.A. 11) wherefrom 

it appears that he entered into an agreement with the co-

conspirators and assembled with them at Japan-Bangladesh 

hospital at 8 P.M. on 13.02.2009; proceeded to the residence of 

Sheikh Selim M.P. at Banani and also to the chamber of Home 

Minister at Hotel Imperial at 9 A.M. on 15.02.2009, at the 

residence of Zakaria near to gate No. 5 where they designed, 

formulated the scheme of operation for implementing their 

demands – ‘wm×vš— †bIqv nq AvMvgxKvj 25/02/2009 ZvwiL mKvj 7 Uvi 

g‡a¨B mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU 

K‡i Awdmvi‡`i wRw¤§  Kiv n‡e| ........... kc_ Kwi †h, †h †Kvb g~‡j¨ 
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Avgv‡`i `vex Av`vq Kie’ and lastly a few hours before the 

occurrence in the field of 44 Battalion. The conspirators divided 

them into two groups for breaking kote and magazine and the 

condemner was in the group of breaking kote. He submits that 

the aforesaid confessional statement of co-accused appears as a 

relevant fact as against each of the persons believed to be so 

conspiring, as well as for the purpose of providing the existence 

of conspiracy as fur as the purpose of showing that any of such 

person was a party to it and that there is reasonable ground to 

believe that the condemner/appellant and other accused had 

conspired together. 

The learned Deputy Attorney General further submits 

that P.Ws. 21, 25, 42, 99 all are eye witnesses to the 

occurrence. From their evidence it appears that the 

condemner/appellant had direct participation to the occurrence. 

P.W. 21 saw the condemner/appellant to burst fire on the army 

officers in kitchen attached to Darbar and consequently sector 

commander, Rajshahi was killed. He identified the 

condemner/appellant properly as he reiterated in his cross-

examination that he served in 13 Battalion. P.W. 25 deposed in 
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corroboration of P.W. 21. He identified the 

condemner/appellant among those who burst fire on three army 

officers and ultimately killed Lt. Col. Sajjad. P.W. 42 saw the 

condemner/appellant at cook house with arms looking for army 

officers. P.W. 99 also saw the condemner/appellant to make 

firing at the early hour of the occurrence. He identified him 

properly with his regiment No. P.W. 283 identified the 

condemner/appellant from video-footage, exhibit- CXLIII on a 

pick-up. All the P.Ws. excepting P.W. 367 saw him in unlawful 

assembly with other rebellions and participating to the 

occurrence. The above sequence finds corroboration by the 

confessional statement of the condemner/appellant ‘Avwg nvZ 

DVvB‡j Avgv‡K GKUv wcK Av‡c DVvq Ges 3bs †M‡U wb‡q hvq| HLv‡b 2Uv 

gU©vi, 1wU SMG Ges Aci 1wU Av‡Mœqv ¿̄|’ No evidence appears that 

confession of the condemner/appellant was obtained under 

oppressions.    

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case and the confession of co-

accused, in view of section 10 of Evidence Act, prosecution 
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having succeeded to prove the charges under Sections 

120B/302/149 of the Penal Code against the 

condemner/appellant. The Reference against the 

condemner/appellant be accepted and the Criminal Appeal and 

Jail Appeal filed on his behalf be dismissed.     

Mr. Helal Uddin Mollah, the learned Advocate appearing 

on behalf of the appellant submits that the claim of P.W.21 to 

identify the appellant at the time of escaping through window is 

highly improbable and unacceptable. No evidence appears by 

his testimony whom the appellant burst fire. So in his position 

he could not identify who was injured and succumbed to death 

by such burst fire. On perusal exhibit-1175, sketch map drawn 

by P.W.654, the investigation officer does not show any 

window in the wash room. No explanation also appears how 

M.P. Reza came to identify him. His above testimony appears 

false. 

 Mr. Helal Uddin Mollah further submits that the 

evidence of P.W.25 also appears unacceptable as to his claim of 

identifying the appellant to make burst fire behind the shade of 

vessel where he claims to hid himself. P.W.25 admitted in his 
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cross-examination that the convict–appellant Rubel and other 

accused Sajjad and Shahadot were not together. His evidence is 

not corroborative with the testimony of P.W.21 although they 

claim to take shelter in the same position. The evidence of 

P.W.42 appears unreliable. In view of the facts and 

circumstances of the case while all the Army officers attended 

Darbar and remained there such quarry by the appellant of the 

Army officers appears inconsistent with the facts and 

circumstances of the case and cannot be relied upon. Although 

P.Ws. 21 and 25 referred the name of accused Sahadat but 

P.W.42 did not refer his name and thus his evidence appears 

contradictory with P.Ws.21 and 25. Merely asking for the 

officers does not bear any culpability of the 

condemner/appellant to the offences he was charged for. The 

evidence of P.W.99 as to his claim of identification of the 

condemner/appellant among 300/500 BDR personnel with his 

regiment number is highly improbable and appears to be tutored 

and such testimony cannot be relied upon. P.W.483 identified 

the appellant from video footage which does not bear any 

evidentiary value being taken beyond judicial process. There is 
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no reference who seized it and when such photo was taken. His 

identification of the condemner/appellant and as many as 15 

BDR personnel with their regiment number apparently appears 

tutored and thus unreliable.  

Mr. Helal Uddin Mollah also submits that the appellant 

was taken on remand and his confession was not recorded in 

compliance of the provision of Section 164 and 364 of the Code 

of Criminal Procedure and it does not bear any evidentiary 

value being obtained under coercion as the appellant claimed in 

his statement under Section 342 of the Code of Criminal 

Procedure.  

Mr. Helal Uddin Mollah further submits that the 

confessional statement of the co-accused finding no 

corroboration by any independent witness it cannot be 

considered as evidence in proving the charges against the 

appellant. The Reference as against him is liable to be rejected 

and the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 
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agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms by plundering kote, entering into Darbar with arms, killing 

army officers therein. All provides strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 
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out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by the confession of co-

accused Selim Reza (C.S. 06) and co-accused Sepoy Kazal Ali 

(C.S. 11).  

Sepoy Selim Reza in his confessional statement stated- 

‘H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K G‡m 

wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK 

kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx 
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‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F 

Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m BDR-Gi my‡e`v‡ii †Q‡j e‡j 

Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii 

†KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e 

ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei 

W«wqs i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges DAD Rwjj emv Av‡Q| 

mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc 

mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© 

cÖ_‡g e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex mg~n Gg wc 

mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi nv‡Z 

†`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri gv_vq nvZ w`‡q 

e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n 

†`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K 

¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb 

h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc 

mv‡ne‡K e‡jb †h, Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB 

e¨e ’̄v †be| G K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD 

nvwee Ges DAD Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL Avwg, 

KvRj, gCb, ‡iRvDj, iæ‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i 
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Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ 

wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji 

mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l 

DAD nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj 

B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD 

nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi 

wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx 

iæ‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi 

e‡jb †m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji 

wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi 

W«vBfvi wQj| .......... H w`b gCb (44 e¨vUvwjqb) Avgv‡K wis K‡i 44 

e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| Avwg †ivj K‡ji ci gv‡V hvB| 

†mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx iæ‡ej 

(DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx 

KvRj mn 14/15 Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui 

evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j 

Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 

MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 

Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K 



 

 

1253 

wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| 

wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv †gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| 

Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi 

g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU 

K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, Awdmvi‡`i‡K 

wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i ivLv n‡e| Zvici 

miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i 

ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— 

†bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h 

†Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|’ 

Co-accused Sepoy Kazal Ali (C.S.A. 11) also stated in 

his confessional statement-‘Aafl S¡e¡ k¡u k, clh¡l nl¦ qh 8 V¡l 

f¢lhaÑ pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ AvjZvd, ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

q¡¢gS pq LuLSe ¢jm pcl l¡Cgm hÉ¡V¡¢mu¡e k¡Cz ®pM¡e 30/35 Se ¢Rmz 

Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V cm i¡N Llz ¢pf¡q£ 

j¡Del ®ea«aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx 

l¢gL¥m Bl.¢f ®lS¡ L¡X i¡‰¡ NË¦f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se 

jÉ¡N¡¢Se i¡‰e NË¦f k¡uz’ It finds corroboration by the evidence of 

P.Ws. 21, 25, 42 and 99.  

P.W. 21 deposed-  
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‘8 
1
2  Uvq †gRi gwgb, Avwg Ges †gRi gvKmygyj nvwKg mn GK‡Î 

`iev‡i hvB| `ievi n‡ji DËiw`‡K `w¶YgyLx 3 mvwi †Pqvi mvRv‡bv wQj| 

Z…Zxq mvwii †kl cÖv‡š— cwðg w`‡K ewm| mKvj 9Uvq wWwR `iev‡i Av‡mb| 

wZwb e³e¨ ïi“ K‡ib Ges Acv‡ikb Wvjfv‡Zi K_v e‡jb Ges Rvbvb †ek 

wKQy UvKv DØ„Ë Av‡Q GB UvKv wewWAvi Kj¨v‡Y LiP n‡e| ms‡M ms‡M ˆmwbK 

gvBb 13 e¨vUvwjqb A ¿̄ nv‡Z g‡Â D‡V Av‡m Ges wWwR Gi w`‡K A ¿̄ ZvK K‡i 

`vovq| Zvr¶wYK me †jvK `vwo‡q hvq GB mgq GKUv ¸wji kã nq| wWwR‡K 

DDG i¶v K‡ib I Ab¨ Awdmvi‡`i mnvqZvq wmcvnx gvBb‡K a‡i †d‡jb| 

wewWAvi m`m¨iv ZLb ˆn‰P K‡i `ievi  Z¨vM Ki‡Z _v‡K| Avwg Kvu‡Pi M−vm 

w`‡q evB‡i ZvwK‡q †`wL wewWAvi Gi we‡ ª̀vnx m`m¨iv A ¿̄ nv‡Z `ievi n‡ji 

w`‡K GwM‡q Avm‡Q I dvuKv ¸wj Ki‡Q| wWwR‡K Ab¨ Awdmviiv †NivI K‡i 

iv‡L| wWwR cyYivq `iev‡i mevB‡K Avm‡Z e‡j| Avgvi ¿̄x‡K welqUv AewnZ 

Kwi| `ievi n‡ji Pviw`‡K cÖPÛ †Mvjv¸wj ïi“ nq| Avwg AvZ¥i¶v‡_© 

Iqvki“‡g cÖ‡ek Kwi| Avwg I †gRi gvKmygyyj †ewm‡bi bx‡P AvkÖq 

†bB|.................................... c‡i Avwg Rvbvjv w`‡q †ei n‡Z _vK‡j 5/6 

Rb mk ¿̄ we‡ ª̀vnx ivbœvN‡i Xz‡K Zv‡`i g‡a¨ wmcvnx mv¾v`, wmcvnx i“‡ej I 

wmcvnx kvnv`vZ‡K wPb‡Z cvwi Zviv mevB 13 e¨vUvwjq‡bi| Zviv †mbv 

Awdmvi‡`i eªvkdvqvi Ki‡j †mbv AwdmviMY wPrKvi K‡i jywU‡q c‡o|’ 

P.W. 25 deposed-  
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‘Avgiv wcQ‡b ev_i“‡gi g‡a¨ †h me Awdmvi cvwj‡q wQ‡jb Zv‡`i eªvk 

dvqvi K‡i †g‡i †d‡j I Zv‡`i AvZ©bvZ ïwb GiB g‡a¨ Aci ev_i“‡gi 

†fbwU‡jUi w`‡q K‡Y©j †iRv, K‡Y©j Av‡iwdb, j¨vt K‡Y©j mvRv` Ges AviI 

GKRb K‡Y©j Rvwn` G‡m Avgv‡`i g‡a¨ Avkªq MÖnb K‡i| `ievi n‡j me wKQz 

w ’̄wgZ n‡q hvq| Avgiv ivbœvN‡ii nvwo cvwZ‡ji g‡a¨ Avkªq MÖnb K‡i _vwK| Gi 

g‡a¨ 5/6 Rb A ¿̄avix ˆmwbK Avm‡j Avwg †Ww¯‹i Avov‡j jyKvB| Zv‡`i g‡a¨ 

wmcvnx mv¾v`, wmcvnx i“‡ej wgqv, wmcvnx mvnv`Z‡K wPb‡Z cvwi| Zviv 3 Rb 

Awdmvi‡`i‡K eªvm dvqvi Ki‡j Awdmviiv jywU‡q c‡i| Zviv †ei nIqvi mgq 

GKRb‡K mygb e‡j WvKv I e‡j ZvovZvwo Avq| wmcvnx mygb 44 e¨vUvwjq‡bi| 

mygb †ei bv n‡q †WKwP av°v w`‡q †d‡j †`q Ges †mLv‡b AvZ¥‡Mvcb K‡i _vKv 

†jt Kt mv¾v`‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 42 deposed-  

‘Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx Avwgbyj 

Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, Avjg wgqv, 

wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx m‡ivqvi| wmcvnx ˆZqe 

wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j 

Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb `ievi n‡j P‡j hvq|’ 

P.W. 99 deposed-  
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‘Avwg BDwb‡U P‡j Avmvi c‡_ wewfbœ GjvKvq wewWAvi‡`i ¸wj Ki‡Z 

†`wL| Zv‡`i g‡a¨ JCO 6320 bvt my‡e`vi †njvj, 27989 nvwej`vi Avt 

ingvb, 68891 wmcvnx i“‡ej 77667 wmcvnx †di‡`Šm‡K wPb‡Z cvwi|’ 

 P.W. 483 identified him with video footage, the exhibit- 

CXLIII.  P.W.s 42 and 483 identified the condemner/appellant 

with his regiment No.  

All the P.Ws. excepting P.W. 367 saw him in unlawful 

assembly with other rebellions and participating to the 

occurrence.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. are eye witnesses to the occurrence. No 

question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant. 
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In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.29 Havilder Asstt./46194 Khandaker 

Moniruzzaman. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.31 Sepoy/60737 Firoz Hossain Daptori 

 P.W.77 Major Roksana Khanom 

P.W.349 Md. Rashed Kabir, Magistrate 

 P.W.412 Major Khaled Ahammed 

 P.W.429 Md. Iqbal Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-

accused – Sepoy Md. Selim Reza (C.S. 06) 

  Sepoy Md. Kazal Ali (C.S. 11) 

  DAD Abdul Jalil (C.S. 95) 

  Sepoy Ayub Ali (C.S.38)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.31 is Md. Firoz Hossain Daptory. He deposed that 

he had been living outside Peelkhana at Moneshor road, 1st 

lane, Hajaribag, Dhaka with his family. His daughter was a 
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student of Noor Mohammad Rifle Public School. In order to get 

herself admitted he went to Prim Coaching Center on 

14.02.2009. At the time of talking with Zakir, the owner of the 

Coaching Center, he came to see Habilder Assistant 

Khandakder Moniruzzaman there. He found him to type in a 

computer. Zakir asked him to wait. He went near to the 

computer and found Habilder Assistant Moniruzzaman to type 

a charter of demands of BDR personnel. When he attempted to 

make hurry Zakir asked him to come after 2/1 days at evening. 

After waiting for some times, he left them to attend at roll call 

and came to Line of record-wing. According to the instruction 

of Zakir he went to Prim Coaching Center after two days. On 

entering into the room he found there Habilder Mohiuddin of 

Chittagong Sector, Lance Naik Shahbuddin of 44 Battalion, 

Lance Naik Tarequl of 33 Battalion, Lance Naik Mojibor, the 

condemner/appellant Habilder Assistant Moniruzzaman, 

Sepoy Ayub Ali along with 8/10 BDR personnel to sit on a 

meeting. In the meeting they were found very active. Habilder 

Assistant Moniruzzaman, the condemner/appellant placed 
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before them, a leaflet containing their demands to press it 

before the Prime Minister.  

In cross-examination on behalf of condemner/appellant, 

he stated that he deposed before the I.O. on 26.02.2011. He 

denied the suggestion that on 26.02.2011 he narrated the story 

for the first time. The case was lodged on 28.02.2009 with 

Lalbag Police Station. He did not know when I.O. started 

investigation. He did not know of any other investigation. 

Nobody informed him that different agencies were performing 

investigation. He did not take any personnel initiative to inform 

the occurrence to anybody. At the time of occurrence his 

daughter was a student of class I. His daughter got admission in 

school in 2008. Her Roll No. was 5. He cannot say whether the 

children of BDR personnel got admission in Prim Coaching 

Center. He had gone through the prospectus of Prim Coaching 

Center.  He cannot say how many teachers were there. He knew 

it’s owner. He did not know the manager of the Coaching 

Center. He denied the suggestion that in that Coaching Center 

students of V to XII were tutored. It was Coaching Center from 

KG to Class I. He did not take his daughter for admission there 
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but for academic coaching. He denied the suggestion that there 

was no academic coaching in Prim Coaching Center. It was 

scheduled to roll call on 25.02.2009 and 27.02.2009. He had no 

talk with Monirizzaman over the subject he was typing. He had 

also no talk on the matter when he met him after two days. He 

did not ask him to go through the charter of demands. Golam 

Kibria was the commanding officer. He did not inform the 

commanding officer anything. He denied the suggestion that he 

did not go to Prim Coaching Center on 15.02.2009 and 

17.02.2009. He denied the suggestion that no BDR personnel 

named Habilder Assistant Khandaker Moniruzzaman went to 

the office of Prime Minister. He denied the suggestion that he 

deposed as being tutored and that he could not identify any 

arms holder. On 25.02.2009 at about 11 A.M. he went to his 

residence. He denied the suggestion that he had his 

participation to the BDR carnage and that he deposed falsely.  

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 a BDR person entered into Darbar. He was Moyen. 

Thereafter Kajal entered into Darbar. Officer disarmed Moyeen. 
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All BDR personnel stood up and began to run away. Afterwards 

she heard firing. Lt. Col. Yesmin and Maj. Farjana were with 

her. At one stage they hid themselves behind the screen of the 

stage. At 10.30 BDR rebellions entered into Darbar by making 

fire. One BDR person directed in a megaphone to surrender. 

She came to see 10/15 BDR personnel with arms. Among them 

she came to see Sepoy Selim Reza with arms and megaphone. 

He directed them pointing arms to come out. One of the 

rebellions fired on Lt. Col. Kaisar and killed him. Selim Reza 

took them out through west gate. The rebellions at outside of 

Darbar fall in them and one of the rebellions kicked on Lt. Col. 

Lutfor Rahman and consequently Lt. Col. Lutfor Rahman and 

three lady doctors fell    down. Later on, they were compelled to 

get up on a pick-up. In the pick-up there were three armed 

rebellions and three boxes of ammunitions. The rebellions 

pushed down Lt. Col. Lutfor, Kazi Rabi Rahman and Maj. 

Zahid from Pick-up. They were taken into hospital and 

compelled to go to O.T. They were confined there and 

compelled to provide treatment to the rebellions. On the 

following day at evening she came out from hospital and left 
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Peelkhana. Later on, she identified the condemner/appellant 

Habilder Monirujjaman and DAD Nasir, Sepoy Selim Reza, 

Sepoy Kajal Ali, Sepoy Moyeen Uddin, Sepoy Sahabuddin, 

Sepoy Siddik, Sepoy Sumon Mia, Sepoy Sajjad, Sepoy Saidul, 

Sepoy Ibrahim, Sepoy Obaidul, Lance Naik Ekram, Sepoy 

Habilder, Sepoy Jashim Mollik, Sepoy Mahin, Sepoy Muhit, 

Sepoy Mehedi Hasan and Sepoy Rafiqul Islam with the photo 

from the office of BDR Headquarter since he saw him along 

with others in Darber.  

In cross-examination on behalf of the 

condemner/appellant, she admitted that no such photo she 

found in the Court by which she identified the 

condemner/appellant and no such photo was seized. She further 

admitted that she did not identify the condemner/appellant in 

any other way excepting the photo of the condemner/appellant. 

She further admitted in her cross-examination that the 

condemner/appellant Monirujjaman did not serve with her.  

P.W.349 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner/appellant 
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on 25.05.2009 in compliance of the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the condemner/appellant as exhibit 

524 and his signature 524/1 series.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he did not make any note 

for how long the condemner/appellant was in police custody. 

The condemner/appellant did not complain before him of any 

torture. He denied the suggestion that he did not explain the 

consequence of making confession to the condemner/appellant.  

He denied the suggestion that he did not make any certificate in 

column No. 8.   

P.W.412 deposed that he was Commissioned on 

23.06.2009 and joined in BDR in 2006. On 25.02.2009 he had 

his duty at record wing as R.O-1. He went to Darber at 8.45 and 

took seat on 2nd row. Darber started at 9 A.M. At about 9.30 

A.M. Sepoy Moyeen came up on the stage with Rifle and moved 

towards DG. DDG and some other officers disarmed him. BDR 

personnel then shouted ‘S¡‡Mv’ and were taking exist. DG asked 

all to take seat and maintain order. DG also asked not to leave 
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Darber. But defying the order everyone instantly left Darber. DG 

asked the commanders to control their troops. He observed the 

situation from the middle of Darber. Through window he came 

to see 2 BDR personnel standing in front of Noor Mohammad 

School. Then he heard of firing. Col. Anis asked officers to bring 

back BDR personnel in Darber. He came out from Darber. He 

happened to meet with Maj. Shafiq and Maj. Nazmul. Many 

soldiers were there on the road. At one stage they ran away. He 

came to see 20/25 BDR personnel within the gate of the 

residence of Principal of Noor Mohammad School. Two soldiers 

with arms came down from pick up to the west of the school. He 

moved towards swimming pool and took shelter behind a 

mahogony tree. He observed that pick up with arms was moving 

towards him. He identified Sepoy Siddique of 44 Battalion who 

pointed Rifle towards him. He made three rounds firing aiming 

at him. He took shelter in the Parade ground. When he crossed 

the Parade ground he came to see the pickup to go away. He got 

up in a vehicle. From driver he came to know the vehicle was of 

Col. Anisuzzaman. Sepoy Jahid the runner of Anis was in the 

vehicle. Driver dropped him in the residence. He heard a firing 
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sound. He knocked the door and Mrs. Amjad came forward. 

From 4th floor he came to see many BDR personnel to move 

with arms. For the cause of safety they all laid down on the floor 

and BDR personnel set fire on 3 private cars at 10.45 A.M. A 

soldier entered into the residence. He kept the children in a room 

and locked it. He took shelter in the box of a cot in his bed room. 

4/5 BDR personnel entered into his residence by breaking door 

and was looking for him. They damaged and looted away the 

belongings. They sought help from Army Head Quarter. Until 

Magrib BDR personnel entered into his residence group by 

group. At 12.00 on the night he came to know that DG including 

some other army officers have been killed. BDR personnel 

committed murder. On the night following the day 25.02.2009 

BDR personnel were on Patrol duty and through miking they 

instructed not to waste bullets. On 26.02.2009 he came to know 

over telephone of coming of Home Minister in Peelkhana. He 

came out along with his family members with the civil 

delegation. After the occurrence he joined in Peelkhana on 

01.03.2009. He went to BDR hospital to see members of the 

record wing. There he happened to meet with the 
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condemner/appellant Habilder Moniruzzaman. The 

condemner/appellant Moniruzzaman told him that a leaflet in 

respect of the demands of BDR personnel were composed in 

Prim Coaching Centre of Zakir.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

Moniruzzaman served under him and he was in Darber. After the 

occurrence the condemner/Appellant Moniruzzaman attended 

office off and on. He denied the suggestion that the 

condemner/appellant Moniruzzaman did not inform him 

anything. Major Salam was working as R.O-2. He denied the 

suggestion that he did not see condemner/appellant 

Moniruzzaman and that he deposed falsely against him. 

P.W.429 deposed that he was the manager of Prim 

Coaching Centre. The children of BDR personnel took coaching 

in it. Zakir, the son of BDR person Kanchan was the owner of 

the coaching centre. BDR personnel visited the coaching centre 

off and on and talked of their demands. Zakir listened to their 

demands and instructed them accordingly. For implementation 

of the demands of the BDR personnel Sepoy Ayub, Tareq, R.P. 
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Jera, Shahabuddin, Mafiz, Lnk. Mojibor, Naik Sharif, Habilder 

Mohiuddin Monir, Badal, Latif, NSub Saidur and F.M. Khairul 

and many others visited Zakir and took instruction from him. On 

17-18 Feb, 2009 at 7/8.00 P.M. the aforesaid BDR personnel 

came to the coaching centre but failed to get Zakir. They held a 

meeting there for an hour. The condemner/appellant Habilder 

Monir composed their demands in a computer thereat for 

handing over it to Prime Minister. They also talked with Zakir of 

100% allowance, ration, border allowance and facilities for 

going in Mission. He heard of their discussion. On 10.03.2009 

police seized computer and other materials from Prim Coaching 

Centre. He identified the seizure list exhibit 860 and his 

signature exhibit 860(1). The seized computer material exhibit 

LLXX series.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in coaching centre in 2008. Mr. Zakir 

appointed him. Nobody received any information from him. I.O. 

did not seize any register. In the coaching centre there were 

20/25 teachers. The brother-in-law of Zakir operated the 

computer. The seized computer is available in the Court. There 
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is no reference of the case in the seizure list. He denied the 

suggestion that computer does not belong to Zakir. He did not 

participate in the meeting with the BDR personnel. On 17-18 

Feb, 2009 BDR personnel took refreshment in Prim Coaching 

Centre. He cannot say the exact dates when the BDR personnel 

visited coaching centre. There is no reference of composition of 

leaflet in the seizure list. He denied the suggestion that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

the father’s name of the appellant has been referred in C.S. late 

Taham Ali Sarkar. He denied the suggestion that father name of 

the appellant’s is late Taham Ali Khandaker. He denied the 

suggestion that at the time of 1st C.S. none of the P.Ws. deposed 

against the appellant and afterwards creating some fictitious 

witnesses he implicated him in supplementary C.S. He recorded 

the statement of P.W.31 on 26.02.2011. He did not point out as 

of delayed examination. He arrested the appellant on 15.05.2009 

and took him remand for 5 days and recorded his confessional 

statement on 25.05.2009. He denied the suggestion that he 
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obtained the confessional statement by way of oppression. He 

also denied the suggestion that the appellant has not been seen in 

any footage. After the occurrence and prior to his arrest the 

condemner/appellant was in service in Peelkhana and he 

remained in Soinik Line. No alamats (including leaflet) were 

recovered from him. During investigation he visited the Mess 

and Barak but did not visit his residence. He also visited Prim 

Coaching Centre and interrogated it’s proprietor. He denied the 

suggestion that there is no appearance of the 

condemner/appellant in video footage moving towards Prime 

Minister’s Office at Jamuna. He denied the suggestion that 

exhibit 259 does not bear the name of the appellant and that he 

did not go to the Jamuna. He denied the suggestion that P.W.412 

deposed in his 161 statement that the appellant was on duty on 

the date of occurrence and that the appellant did not commit any 

offence and that he implicated him falsely. On 01.03.2009 the 

appellant had no admission in BDR hospital.  

The Confessional Statement of the Havilder Asstt. 

Khandaker Moniruzzaman runs as under- 
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“Avwg wewWAvi Gi nvwej`vi (K¬vK©) m`i `ßi †iKW© BDs G Kg©iZ 

wQjvg| msm` wbe©vPb Gi Av‡M Avgv‡`i wcjLvbvi †fZ‡i RvwKi bv‡gi 

GKRb †emvgwiK †jvK e¨vwióvi dR‡j b~i Zvcm Gi c‡¶ KvR KiZ| 

†m GKw`b Avgv‡`i K‡qKRb‡K Zvcm m¨v‡ii Awd‡m wb‡q hvq| 

Avgv‡`i cwiPq Kwi‡q †`q| Avgvi mv‡_ bv‡qK gvneye, j¨v: bv‡qK K¬vK© 

jyrdi, wmcvnx Zv‡iK mn Av‡iv 2/1 Rb hvq| wM‡q Zvi G‡R›U RvwK‡ii 

KvR Kivi welqwU mn Avgv‡`i wewWAvi Gi wKQz mgm¨v †hgb 100 fvM 

†ikb myweav Pvjy, RvwZmsN wgk‡b wewWAvi Gi Ask MÖnb, mxgvšÍ fvZv 

e„w×, cÖwZi¶v fvZv Pvjy mn we,wm,Gm K¨vWvi Awdmvi‡`i wewWAvi fwZ© 

Kivi welqwU †Lqvj ivLvi Rb¨ Aby‡iva Kwi| Zvcm m¨vi e‡j KvR 

K‡ib, ¶gZvq †M‡j ‡`Lv hv‡e| wbe©vP‡bi ci (15/20 w`b) Zvcm 

m¨v‡ii evmvq AveviI hvB| wKš‘ †`Lv Ki‡Z cvwi bvB| Zvc‡mi gvgv 

gvmy` Avgv‡`i wjwLZ AvKv‡i mgm¨vi K_v w`‡Z e‡j| Zvi 3/4 w`b ci 

GKwU wjwLZ Kwc RvwK‡ii Kv‡Q †`B| GKB welq wb‡q K_v ejvi Rb¨ 

RvwKi Avgv‡K wb‡q msm` m`m¨ †mL †mwj‡gi evmvq wb‡q hvq| †kL 

†mwj‡gi evmvq wWGwW Rwjj, wWGwW nvexe GivI hvq RvwK‡ii K_v 

g‡Zv| Avwg Avgvi welqwU †kL †mwjg †K ewj‡j wZwb Avgvi welqwU 

Ges wWGwW Rwj‡ji welqwU 2wU dvB‡j cieZx©‡Z †`Iqvi Rb¨ e‡j| 

Avgvi `vex `vIqvi GKwU Kwc RvwKi Zvcm m¨v‡ii gvgvi Kv‡Q Ges 

Ab¨ GKwU Kwc wmcvnx AvBqye‡K w`‡q ¯̂ivóª gš¿xi Kv‡Q cvVv‡bvi K_v 
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e‡j| Gici Ab¨vb¨ w`‡bi g‡Zv Avwg Avgvi Awd‡m PvKzix KiwQjvg|  

25/2/09 Bs ZvwiL Avwg 8/30 Uvq `ievi n‡j hvB| wWwR g‡nv`q K_v 

ejvi GK ch©v‡q mvg‡b †_‡K †jvKRb ˆn ˆP K‡i I‡V| Gi GKUz ci 

¸wji kã ï‡b mevB †`Šovq †ei n‡q hvq| AvwgI †ei n‡q †RwmI †Z 

hvB| 11.30 Uv ch©šÍ †mLv‡bB _vwK| †mLvb †_‡K Awd‡m hvB| Awd‡m 

XzK‡Z bv †c‡i †cQ‡b wM‡q jywK‡q _vwK| ILvb †_‡K mÜ¨vi mgq †g‡m 

Avwm| iv‡Z Lvbv †L‡q gmwR‡` hvB| †mLvb †_‡KB ivZ 2.30 Uvq Iqvj 

UcwK‡q cvwj‡q hvB| miKvix †Nvlbv †gvZv‡eK Avwg 1/3/09 Kg©̄ ’‡j 

†hvM`vb Kwi| GB Avgvi Revbew›`|” 

The confessional statement of Co-accused Sepoy Md. 

Selim Reza (CS-06) runs as under-  

“H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 

Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq|”    
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The confessional statement of Co-accused Sepoy Md. 

Kazal Ali (CS-11) runs as under- 

“¢hNa 13.02.09 ¢MËx 13 l¡Cgm hÉ¡V¡¢mu¡el ¢pf¡q£ jDe c¤f¤l ®hm¡ 

Hp Bj¡l L¡R mÉ¡¾p e¡uL p¡q¡h¤¢Ÿel M¡S Llz B¢j h¢m ®k, S¡¢e e¡z 

¢L L¡le ¢S‘p Llm hm BSL ®nM ®p¢mjl h¡p¡u k¡h, Bf¢e k¡he 

e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S‘p Llm ®p hm B¢j p¢WL S¡¢e e¡z fl 

B¢j h¢m pju ®hl Lla f¡lm B¢j k¡hz aMe ®p 7.30/8.00 V¡l ¢cL 

4ew ®NV b¡La hmz B¢j ®f±e BVV¡l ¢cL 4ew ®NV ®ku ®c¢M ®k, mÉ¡¾p 

e¡uL p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h ,¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im 

RvwKiy pq BlJ 8/10 Se J ¢pf¡q£ jDez aMe Bj¡l ¢p,He,¢S ¢jöLl 

j¡dÉj ®nM ®p¢mjl h¡p¡u k¡Cz ®ku ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X 

S¢mm mÉ¡x e¡uL HLl¡j, ¢pf¡q£ l¦hm, mÉ¡x e¡uL a¡lL ¢pf¡q£ 

®lS¡Em, q¡¢hmc¡l j¢el pq Bl¡ AeL Bm¡Qe¡ LlRz Aaflx ®nM 

®p¢mj Bj¡cl c¡h£ c¡Ju¡ pðå hme ®k, ea¥e rja¡u Hp¢R Ha c¡h£ 

c¡Ju¡ HL p‰ f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ 

j¿»£l ¢houz Bfe¡l g¡Cm fœ ¢cu k¡e B¢j fÐd¡e j¿»£L Ah¢qa Llhz 

Aafl Bjl¡ ¢fmM¡e¡ Qm B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e 

®f±e c¤CV¡l ¢cL h¡úVhm j¡W ¢Rm¡j, aMe ¢pf¡q£ jDe BlLSe pq hm 

ül¡øÌj¿»£l h¡p¡u k¡h, Bf¢e k¡he ¢Le¡z Aafl B¢j, mÉ¡x e¡x 

n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe 

pq l¡a fÐ¡u 9 V¡l ¢cL ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡e ¢X,H,¢X S¢mm, 

¢X,H,¢X q¡¢hh ¢Rmz ®kM¡e ül¡øÌ j¿»£ Hl p‰ cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ 

a¡l ¢f,H Hl ¢eLV ¢cu B¢pz H¢ce a¡¢lM 16.02.09 ¢MËxz” 

The confessional statement of Co-accused DAD Abdul 

Jalil (CS-05) runs as under-  

“ Na 13/02/09 Cw a¡¢lM S¡¢Ll ¢fa¡- (Ahx) p¤hc¡l L¡’e Bm£ 

Bj¡L ®nM ®p¢mjl (MP) Hl h¡p¡u k¡h¡l SeÉ fÐÙ¹¡h ®cuz ®p Bj¡L 

hm ®nM ®p¢mj-®L HL¢V  pÈ¡lL ¢m¢f ¢ca k¡hz ®nM ®p¢mjl h¡p¡u 
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®f±¢Rm B¢j ®c¢M ®kM¡e ®NVl h¡Cl BDR Hl 10/12 Se ®Rm c¡¢su 

BRz a¡cl jdÉ ¢pf¡q£ ®p¢mj, ¢pf¡q£ jDe, 

 ¢pf¡q£ L¡Sm, q¡¢hmc¡l j¢el, (®lLXÑ n¡M¡) ®clL B¢j ¢Q¢ez Aaxfl 

Eš² ÙÛ¡e DAD q¡¢hh Hp Ef¢ÙÛa quz” 

The confessional statement of Co-accused Sepoy Ayub 

Ali (CS-38) runs as under- 

“A¡¢j Efjq¡f¢lQ¡mL ¢hÊN¢Xu¡l ®Se¡lm Hp, Hj ®N¡m¡j lî¡e£ pÉ¡ll 

l¡e¡l b¡L¡l p¤h¡c fÐ£j ®L¡¢Qw ®p¾V¡ll j¡¢mL S¡¢Ll ®q¡pel p¡b A¡j¡l 

f¢lQu quz ®N¡m¡j lî¡e£ p¡qh Ahpl NËqe Ll¡l fl A¡j¡L ®pie l¡C-

gm hÉ¡V¡¢mu¡e  J ®f¡¢øw ¢cu pcl l¡Cgm hÉ¡V¡¢mu¡®e pwk¤š² Ll k¡ez 

Na S¡a£u pwpc ¢ehÑ¡Qel f§hÑ S¡¢Ll ®q¡pe A¡j¡cl jdÉ  ¢ehÑ¡Qe£ fÐQ¡le¡ 

Q¡m¡u Hhw hm A¡Ju¡j£m£N rja¡u ®Nm ¢h¢XA¡ll 8 hRll V¡Cj ®úm 

100% ®lne p¤¢hd¡ Hhw n¡¢¿¹lr£ ¢jne k¡Ju¡l p¤k¡N pª¢ø qhz¢ehÑ¡Qel 

fl S¡¢Lll Lb¡ ja¡ A¡¢j, S¡¢Ll J q¡¢hmc¡l pqL¡l£ j¢el, pwpc 

pcpÉ ®nM ®p¢mj Hl h¡p¡u k¡C Hhw c¡h£ c¡Ju¡ S¡e¡Cz ®pM¡e A¡l¡ A-

eL BDR  pcpÉL Ef¢ÙÛa ®cMa f¡Cz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of the 

condemner/appellant and those of the co-accused. It appears 

that he entered into an agreement with the co-conspirators and 

proceeded with them in the residence of Fazle Nur Tapash, 

M.P. and talked with him over the demands of BDR personnel, 
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assembled at Japan-Bangladesh hospital, moved to the 

residence of Sheikh Selim, M.P. and later on, Home Minister. 

From the confessional statement of the condemner/appellant 

and those of co-accused it appears that he had full knowledge of 

the conspiracy that had been hatching up by the conspirators 

and he himself had direct participation in composing the leaflets 

at Prim Coaching Centre as corroborated by P.Ws. 31 and 412, 

the eye witnesses to the above sequence. The evidence of P.Ws. 

31 and 412 is corroborative, consistent and bears credibility. 

P.W. 77 saw him with arms in unlawful assembly in Darbar.  

The learned Deputy Attorney General further submits 

that besides the confessional statement of co-accused the P.Ws. 

31 and 429 adduced evidence in support of the complicity of 

the condemner/appellant to the conspiracy behind the 

occurrence. Both the P.Ws. saw the condemner/appellant in 

Prim Coaching Centre where the conspirators met together off 

and on and held meeting in hatching up the conspiracy, entered 

into an agreement to compose leaflets for implementing their 

demands. The evidence of above P.Ws. finds corroboration to 
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the confessional statement of co-accused as to his complicity to 

the conspiracy.  

The learned Deputy Attorney General also submits that 

the prosecution succeeded to prove the charges under Section 

120B/302/149 of the Penal Code against the 

condemner/appellant and the trial Court on proper appreciation 

of evidence on record rightly found him guilty of the offence as 

aforesaid and sentenced him accordingly and it does not 

warrant any interference. He lastly submits to accept the 

reference against condemner/ appellant and to dismiss the 

Criminal Appeal and Jail Appeal filed on his behalf.  

 Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the appellant submits that the evidence of P.W. 31 

appears unreliable. He was supposed to be present at his roll 

call at the relevant time and hour and thus his presence in Prim 

Coaching Centre lacks credibility. Moreover, he admits in his 

cross-examination that he did know the contents of the leaflets 

and he had no participation in the discussion. In view of the 

above facts his evidence as to composing of leaflet with the 

demands of the BDR personnel for handing over it to Sk. Selim, 
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Home Minister and Br. Taposh is merely hearsay and bears no 

substance. More so, he is a witness of supplementary C.S. and 

was set to implicate the condemner/appellant falsely. The 

evidence of P.W. 412 is also of hearsay in nature. His testimony 

as of narrating the composition of leaflet in Prim Coaching 

Centre of Zakir finds no corroboration and such uncorroborated 

testimony can’t be relied upon. The evidence of P.W. 77 bears 

no substance. Admittedly she identified the 

condemner/appellant with photo of the office of Head quarter 

during investigation but no such photo was seized and produced 

before the court. Such identification having done beyond 

judicial process does not bear any evidentiary value. Moreover, 

she admitted in her cross-examination that she did not serve 

with the condemner/appellant and as such her identification of 

the condemner/appellant, in any manner appears unreliable. The 

evidence of P.W. 429 also does not bear any substances. His 

identification of the condemner/appellant is not proper. He 

referred the name merely as Habilder Monir without any 

Battalion and Regiment number. He admitted in his cross-

examination that he did not participate with the meeting of the 
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BDR personnel. He further admitted that the brother-in-law of 

Zakir operated the computer. Brother-in-law of Zakir has not 

been cited as witness. Admittedly he acted as Manager. So his 

evidence as of composing the leaflets with the demands of the 

BDR personnel bears no substance and can’t be relied upon.  

 Mr. S.M. Shahjahan further submits that the confession 

of the condemner/appellant is neither voluntary nor true and it 

is merely a statement. From the statement of the 

condemner/appellant submitted under section 342 of the Code 

of Criminal Procedure it appears that it was obtained after 

prolonged police custody and inhuman physical torture.  

 Mr. S.M. Shahjahan also submits that the confession of 

the co-accused finds no corroboration by any independent 

witness and as such confessional statement can’t be considered 

as evidence against the condemner/appellant.  

 Mr. S.M. Shahjahan further submits none of the 

witnesses identified the condemner/appellant on dock. 

 Mr. Sahajahan lastly submits that trial court failed to 

assess and weigh the evidence on record and erroneously found 

the condemner/appellant guilty of the offences and charged him 
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arbitrarily and it call for necessary interference and 

consequently the Reference as against him is liable to be 

rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by composing 

leaflets, pursuing the high-ups together with the co-

conspirators. All provides strong inference to his complicity to 

the conspiracy. In most of the cases proof of conspiracy is 

largely inferential. The offence of conspiracy essentially 

requires some kind of manifestation of agreement. The express 

agreement, however need not be proved. Nor actual meeting of 

two persons is necessary. Nor it is necessary to prove the actual 

words of communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 
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sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘msm` wbe©vPb Gi Av‡M Avgv‡`i wcjLvbvi †fZ‡i RvwKi bv‡gi GKRb 

†emvgwiK †jvK e¨vwióvi dR‡j b~i Zvcm Gi c‡¶ KvR KiZ| †m GKw`b 
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Avgv‡`i K‡qKRb‡K Zvcm m¨v‡ii Awd‡m wb‡q hvq| Avgv‡`i cwiPq Kwi‡q 

†`q| Avgvi mv‡_ bv‡qK gvneye, j¨v: bv‡qK K¬vK© jyrdi, wmcvnx Zv‡iK mn 

Av‡iv 2/1 Rb hvq| wM‡q Zvi G‡R›U RvwK‡ii KvR Kivi welqwU mn Avgv‡`i 

wewWAvi Gi wKQz mgm¨v †hgb 100 fvM †ikb myweav Pvjy, RvwZmsN wgk‡b 

wewWAvi Gi Ask MÖnb, mxgvšÍ fvZv e„w×, cÖwZi¶v fvZv Pvjy mn we,wm,Gm 

K¨vWvi Awdmvi‡`i wewWAvi fwZ© Kivi welqwU †Lqvj ivLvi Rb¨ Aby‡iva Kwi| 

Zvcm m¨vi e‡j KvR K‡ib, ¶gZvq †M‡j ‡`Lv hv‡e| wbe©vP‡bi ci (15/20 

w`b) Zvcm m¨v‡ii evmvq AveviI hvB| wKš‘ †`Lv Ki‡Z cvwi bvB| Zvc‡mi 

gvgv gvmy` Avgv‡`i wjwLZ AvKv‡i mgm¨vi K_v w`‡Z e‡j| Zvi 3/4 w`b ci 

GKwU wjwLZ Kwc RvwK‡ii Kv‡Q †`B| GKB welq wb‡q K_v ejvi Rb¨ RvwKi 

Avgv‡K wb‡q msm` m`m¨ †mL †mwj‡gi evmvq wb‡q hvq| †kL †mwj‡gi evmvq 

wWGwW Rwjj, wWGwW nvexe GivI hvq RvwK‡ii K_v g‡Zv| Avwg Avgvi welqwU 

†kL †mwjg †K ewj‡j wZwb Avgvi welqwU Ges wWGwW Rwj‡ji welqwU 2wU 

dvB‡j cieZx©‡Z †`Iqvi Rb¨ e‡j| Avgvi `vex `vIqvi GKwU Kwc RvwKi 

Zvcm m¨v‡ii gvgvi Kv‡Q Ges Ab¨ GKwU Kwc wmcvnx AvBqye‡K w`‡q ¯̂ivóª 

gš¿xi Kv‡Q cvVv‡bvi K_v e‡j|’ 

This has also inference from the confession of Selim 

Reza (C.S.A.6), co-accused Sepoy Md. Kazal Ali (C.S. 11), 

DAD Abdul Jalil (C.S. 5) and that of co-accused Sepoy Ayub 

Ali (C.S. 38). Co-conspirator Selim Reza in his confessional 
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statement stated- ‘H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci 

Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici 

G‡K G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, j¨v›m 

bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, wmcvnx AvBqye, 

wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx Avi wc †iRvDj Av‡m| 

mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m BDR- Gi my‡e`v‡ii †Q‡j 

e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv ¸‡jv 

RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq|’ Co-accused 

Sepoy Kazal Ali (C.S.A. 11) also stated in his confessional 

statement-‘¢hNa 13.02.09 ¢MËx 13 l¡Cgm hÉ¡V¡¢mu¡el ¢pf¡q£ jDe c¤f¤l 

®hm¡ Hp Bj¡l L¡R mÉ¡¾p e¡uL p¡q¡h¤¢Ÿel M¡S Llz B¢j h¢m ®k, S¡¢e e¡z ¢L 

L¡le ¢S‘p Llm hm BSL ®nM ®p¢mjl h¡p¡u k¡h, Bf¢e k¡he e¡¢Lz a¡l 

h¡p¡u k¡h¡l L¡le ¢S‘p Llm ®p hm B¢j p¢WL S¡¢e e¡z fl B¢j h¢m pju 

®hl Lla f¡lm B¢j k¡hz aMe ®p 7.30/8.00 V¡l ¢cL 4ew ®NV b¡La hmz 

B¢j ®f±e BVV¡l ¢cL 4ew ®NV ®ku ®c¢M ®k, mÉ¡¾p e¡uL p¡q¡h¤¢Ÿe, ¢pf¡q£ 

BCu¤h ,¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKiy pq BlJ 8/10 Se J 

¢pf¡q£ jDez aMe Bj¡l ¢p,He,¢S ¢jöLl j¡dÉj ®nM ®p¢mjl h¡p¡u k¡Cz ®ku 

®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡uL HLl¡j, ¢pf¡q£ l¦hm, mÉ¡x 

e¡uL a¡lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq Bl¡ AeL Bm¡Qe¡ LlRz 

Aaflx ®nM ®p¢mj Bj¡cl c¡h£ c¡Ju¡ pðå hme ®k, ea¥e rja¡u Hp¢R Ha 
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c¡h£ c¡Ju¡ HL p‰ f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ 

j¿»£l ¢houz Bfe¡l g¡Cm fœ ¢cu k¡e B¢j fÐd¡e j¿»£L Ah¢qa Llhz Aafl 

Bjl¡ ¢fmM¡e¡ Qm B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e ®f±e c¤CV¡l ¢cL 

h¡úVhm j¡W ¢Rm¡j, aMe ¢pf¡q£ jDe BlLSe pq hm ül¡øÌj¿»£l h¡p¡u k¡h, 

Bf¢e k¡he ¢Le¡z Aafl B¢j, mÉ¡x e¡x n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ 

®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe pq l¡a fÐ¡u 9 V¡l ¢cL ül¡øÌ j¿»£l h¡p¡u 

k¡Cz ®pM¡e ¢X,H,¢X S¢mm, ¢X,H,¢X q¡¢hh ¢Rmz ®kM¡e ül¡øÌ j¿»£ Hl p‰ cM¡ e¡ 

qJu¡u c¡h£ c¡Ju¡ a¡l ¢f,H Hl ¢eLV ¢cu B¢pz’ This has inference in 

the confessional statement of DAD Jalil (C.S. 05)- ‘Na 13/02/09 

Cw a¡¢lM S¡¢Ll ¢fa¡- (Ahx) p¤hc¡l L¡’e Bm£ Bj¡L ®nM ®p¢mjl (MP) Hl 

h¡p¡u k¡h¡l SeÉ fÐÙ¹¡h ®cuz ®p Bj¡L hm ®nM ®p¢mj-®L HL¢V  pÈ¡lL ¢m¢f ¢c-

a k¡hz ®nM ®p¢mjl h¡p¡u ®f±¢Rm B¢j ®c¢M ®kM¡e ®NVl h¡Cl BDR Hl 

10/12 Se ®Rm c¡¢su BRz a¡cl jdÉ ¢pf¡q£ ®p¢mj, ¢pf¡q£ jDe, ¢pf¡q£ 

L¡Sm, q¡¢hmc¡l j¢el, (®lLXÑ n¡M¡) ®clL B¢j ¢Q¢ez Aaxfl Eš² ÙÛ¡e DAD 

q¡¢hh Hp Ef¢ÙÛa quz’ 

This has also reference in the confessional statement of 

Sepoy Ayub Ali (C.S. 38)- ‘A¡¢j Efjq¡f¢lQ¡mL ¢hÊN¢Xu¡l ®Se¡lm Hp, 

Hj ®N¡m¡j lî¡e£ pÉ¡ll l¡e¡l b¡L¡l p¤h¡c fÐ£j ®L¡¢Qw ®p¾V¡ll j¡¢mL S¡¢Ll 

®q¡pel p¡b A¡j¡l f¢lQu quz ®N¡m¡j lî¡e£ p¡qh Ahpl NËqe Ll¡l fl A¡j¡L 

®pie l¡Cgm hÉ¡V¡¢mu¡e  J ®f¡¢øw ¢cu pcl l¡Cgm hÉ¡V¡¢mu¡®e pwk¤š² Ll k¡ez 
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Na S¡a£u pwpc ¢ehÑ¡Qel f§hÑ S¡¢Ll ®q¡pe A¡j¡cl jdÉ  ¢ehÑ¡Qe£ fÐQ¡le¡ Q¡m¡u 

Hhw hm A¡Ju¡j£m£N rja¡u ®Nm ¢h¢XA¡ll 8 hRll V¡Cj ®úm 100% ®lne 

p¤¢hd¡ Hhw n¡¢¿¹lr£ ¢jne k¡Ju¡l p¤k¡N pª¢ø qhz¢ehÑ¡Qel fl S¡¢Lll Lb¡ ja¡ 

A¡¢j, S¡¢Ll J q¡¢hmc¡l pqL¡l£ j¢el, pwpc pcpÉ ®nM ®p¢mj Hl h¡p¡u k¡C 

Hhw c¡h£ c¡Ju¡ S¡e¡Cz ®pM¡e A¡l¡ AeL BDR  pcpÉL Ef¢ÙÛa ®cMa f¡Cz’ 

It finds corroboration by the evidence of P.Ws. 31, 412 and 

429. He deposed ‘c‡i Avwg RvwKi mv‡n‡ei K_vgZ 2w`b ci mÜvi mgq 

Prime †KvwPs †m›Uv‡i hvB| Awdm i“‡g Xy‡K †`wL nvwej`vi gwnDwÏb PÆMÖvg 

†mKUi j¨vÝ bv‡qK mvnveywÏb 44 e¨vUvwjqb, j¨vÝ bv‡qK Zv‡iKzj 33 

e¨vUvwjqb j¨vÝ bv‡qK gwRei nvwej`vi mnt gwbi“¾vgvb wmcvnx Avqye Avjx 

mn AviI 8/10 Rb wewWAvi m`m¨‡K wgwUs Ki‡Z †`wL| wgwUs G Zviv LyeB Lyã 

wQj| nvwej`vi mnt gwbi“¾vgvb GKwU KvM‡R `vex `vIqv m¤̂wjZ wjd‡jU 

cÖavb gš¿xi wbKU Dc ’̄vc‡bi Rb¨ Zv‡`i mvg‡b Dc ’̄vcb K‡ib| H KvMRwU 

d‡UvKwc K‡i 2/1 w`‡bi wfZi †kL †mwjg, ¯̂ivóª gš¿x e¨vwióªvi Zvc‡ki wbKU 

†cŠQv‡bvi Rb¨ Av‡jvPbv K‡i|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe 

†`‡L hv‡`i mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, 

wmcvnx KvRj Avjx, wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx 
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wmwÏK, wmcvnx mygb wgqv, wmcvnx mv¾v`, wmcvnx mvB`yj, wmcvnx 

Beªvnxg, wmcvnx Ievq`yj, j¨vÝ bv‡qK GKivg, wmcvnx nvweeyi, wmcvnx 

Rwmg gwj −K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x nvmvb, 

nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 412 deposed-  

‘NUbvi c‡i 1/3/09 wcjLvbvq †hvM`vb Kwi| wewWAvi nvmcvZv‡j 

†iKW© DBs Gi m`m¨‡`i †`L‡Z hvB| nvwej`vi gwbi“¾vgv‡bi m‡½ †`Lv nq| 

wZwb e‡jb wewWAvi †`i `vex `vIqvi e¨vcv‡i NUbvi Av‡Mi 1Uv wjd‡jU wZwb I 

Ab¨vb¨iv Compose K‡i wQ‡jb RvwK‡ii Prime Coaching †m›Uv‡i| c‡i 

Avwg NUbvwU †jt Kt jyrdi ingvb‡K RvbvB| wZwb nvwej`vi gwbi“¾vgvb‡K 

WvK‡j GKB NUbv e‡jb| c‡i Rvb‡Z cvB wWGwW †ZŠwn‡`i †bZ„‡Z¡ GKwU `j 

cÖavb gš¿xi Kv‡Q `vex †ck K‡i|’ 

P.W. 429 deposed-  

‘17/18 †d«t mÜ¨v 7/8 Uvq mgq D‡jøwLZ Avmvgxiv RvwKi mv‡ne‡K bv 

†c‡q 1 N›Uv wgwUs K‡i †KvwPs †m›Uv‡ii g‡a¨| nvwej`vi gwbi 1wU KvM‡R `vex 

mn Kw¤cDUv‡i K‡¤cvR K‡i cÖavbgwš¿ †K †`Iqvi Rb¨| Zviv RvwKi mv‡n‡ei 

m‡½ Av‡jvPbv K‡i|’ 

P.W. 77 saw him with arms in unlawful assembly in 

Darbar.  
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All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.30 Sepoy/72693 Md. Azad Khan. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 
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capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 65 Havilder/38795 Abu Taher 

 P.W.371 Md. Abdur Rahim, Magistrate 

 P.W.483 Lance Naik Asstt. Birojit Singha 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with that of co-accused – Lance 

Naik Md. Zakaria Mollah (C.S. 23).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.65 deposed that on 25.02.2009 he was on duty as 

guard commander at gate No.3. At 9.30 gate was put to close. 

The members of R.P. and field security left the gate. He came 

to see many a men to run. About 15/20 BDR personnel of 13 
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Battalion assembled at gate No.3 with arms & by making fire. 

About 10/12 BDR personnel also assembled there by way of 

miking. 3 BDR personnel coming down from a pick up 

assaulted him and asked him for guard arms and in default 

threatened his life. Among them he could identify the 

condemner/appellant Azad along with Naik Subeder Helal, 

Habilder Rahman, Naik Zia, Sepoy Ali Farhad, Lance Naik 

Gausel. Sepoy Akbar, Lance Naik Harun, Habilder Kashem, 

Bayazid, Naik Shahid and Riaj. He watched arms and 

ammunitions from 9.30 P.M. Police officer Serajul Islam took 

over the charge of arms and gave him a certificate. He made 

statement before the Magistrate.  

In cross-examination on behalf of the condemner 

/appellant he stated that he can’t say whether he named of 

Azadul before the investigation officer. He named as Azad. He 

can’t say how many Azad were there in the Battalion. He can’t 

say whether there were 5 BDR personnel named Azad in 13 

Battalion. He can’t say whether Azad was in Darbar. 

P.W.371 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 
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recorded the confessional statement of the condemner/appellant 

on 04.06.2009 in compliance of the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the condemner/appellant as exhibit 

774 and his signature 774/1 series.  

In cross-examination on behalf of the condemner 

/appellant, he denied the suggestion that he did not explain 

column No.5 to the condemner/appellant and that the 

condemner/appellant did not make any confession.  

P.W. 483 deposed that at the time of occurrence he was in 

Peelkhana. He identified the condemner/appellant 72693 Azad 

Khan along with 66811 Shamim, 78698 Mamun, 72933 Forhad 

Khan, 67131 Almas, 67191 Jalil, 65330 Rashid, 59453 Badal, 

53027 Harun-or-Rashid, 65140 Sepoy Moyeen, 67583 Firoj 

Hossain, 77224 Sajjad, 55705 Rafij Uddin, 68891 Rumel, 66336 

Alam, 65552 Tofazzel from video footage. He identified the 

picture exhibit CXLIV series.  

In cross-examination on behalf of condemner /appellant, 

he stated that Mr. Rawnak took his statement. At the time of 
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deposition before I.O. he did not refer the name of the accused. 

He identified the accused from video footage.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 31.05.2009 and took him on 

remand for 5 days. He denied the suggestion that he obtained the 

confessional statement of the appellant by way of oppression. He 

did not ask Sirajul of whom P.W.65 deposed. He did not seize 

five Rifles and fifty bullets which P.W.65 received from Sirajul 

as abandoned position. P.W.65 remained in guard room till 4 

P.M. on 26.02.2009 at the instruction of Sirajul. He got 

identification of the Sepoys who were in guardroom but he can’t 

say whether they are the witness or accused. He did not identify 

those who locked R.C. gate. He recorded the 161 statement of 

P.W.65 on 26.08.2009 and 164 statement on 08.11.2009. He 

denied the suggestion that P.W.65 himself was an offender. He 

recorded the statement of P.W.483. He did not depose before 

him where he was on duty on 25.02.2009 and 26.02.2009. 

P.W.58 did not depose before him that-‘GKRb ˆmwbK Avgv‡K A¯Î 

w`‡q evwigv‡i I †LvPvgv‡i’ 
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The Confessional Statement of the Sepoy Md. Azad 

Khan runs as under- 

“Avwg BDR GKRb wmcvnx bs 72693| Avwg 29/1/05 Bs Zvwi‡L 

BDR G †hvM`vb Kwi| Avwg 17/7/05 Bs Zvwi‡L 13 ivB†djm& 

e¨vUvwjq‡b wcjLvbvq †hvM`vb Kwi|Avwg ZLb n‡Z Kg©iZ AvwQ|  Avwg 

HSC cvk 24/2/09 Bs Zvwi‡L m'vj 7:30 Uvq Avwg gvbbxq c«avbgš¿xi 

AvMgb Dc‡j¶¨ wfAvBwc M¨vjvixi i¶Yv‡e¶b Kv‡R `vwqZ¡ wQjvg| 

c¨v‡iW †kl nvIqvi c‡i Avwg 3bs e¨viv‡Ki  bxPZjvq hvB|Avwg  ỳcyi 

1Uvq Lvevi LvB| Avwg iv‡Z e¨viv‡K NygvB| 25/2/09 Bs Zvwi‡L Nyg 

†_‡K D‡V bv¯—v LvB| Avwg 8.45 NwUK (mKv‡j) `ievi n‡ji wfZ‡i 

†hvM`vb Kwi| 9 NwUKvq  `ievi ïi“ nq| Avwg mKvj 9.15 Uvq g‡Âi 

evg w`‡K ¸wji kã ïb‡Z cvB| ZLb `ievi n‡ji  mevB ùvovBqv hvq| 

Avwg Av‡iv  ¸wji kã ïb‡Z cvB|  ZLb Avgiv ˆmwbKiv `ievi nj 

†_‡K cvjvBqv hvB| Avwg c‡i Avgvi BDwb‡Ui †g‡m P‡j Avwm| 

Avgv‡`i BDwb‡Ui wfZ‡i 8/10 Rb †jvK gy‡Lvkc‡i  A ¿̄ a‡i wcK Avc 

f¨v‡b K‡i G‡m gvBwKs Ki‡Z _v‡K †h, hviv Lvwj nv‡Z AvQ, ZvovZvwo 

A ¿̄ jI, bZyev †Zvgv‡`i‡K ¸wj K‡i  †g‡i †dje|  nvwej`vi AvwR‡Ri 

mv‡_ Zv‡`i K_v KvUvKvwUi GK ch©v‡q A ¿̄avixiv Zvi cv‡q ¸wj 

K‡i|Avwg ZLb f‡q exi‡k«ô gyÝx Avãyi iDd K‡j‡Ri AwW‡Uvwiqvg 

fe‡bi 5g Zjvq jywK‡q _vwK| Avwg 25/2/09 Bs mviv ivZ †mLv‡bB 

Ae ’̄vb Kwi|  Avwg 26/2/09 Bs ZvwiL  ỳcyi 12.30  NwUKvq ch©š— 

Avwg †mLv‡bB Ae ’̄vb Kwi|  ZLb  Avgv‡`i H wewìs‡qi Kv‡Q 1wU wcK 

Avc  f¨v‡b Av‡m| †mLv‡b f¨v‡bi g‡a¨  wewWAvi Gi  †cvkv‡K civ  

4/5 Rb gy‡Lvkavix  †jvK wQj|  Zviv †mLv‡b  ¸wj K‡i I e‡j †h, hviv 

wewìs‡qi wfZ‡i  Av‡Q , Zviv mevB bx‡P P‡j Avm| Avwg ZLb f‡q 

bx‡P †b‡g Avwm|  ZLb Zviv Avgv‡K Lvwj nvZ †`‡L gviai K‡i| Avwg 
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†Kb Am¿ wbB bvB|Avgv‡K Zviv †Rvic~e©K Mvwo‡Z  DwV‡q 3bs †MB‡U  

wb‡q  Av‡m|  Zviv  Avgvi nv‡Z GKwU Gm GgwR g¨vMvwRb mn †`q|  

g¨vMvwR‡b  ¸wj wQj wKbv Zv Avwg RvbvZvg bv| Avwg Ggwc Mvwo‡Z A ¿̄ 

wbqv mvg‡b  Ae ’̄vb Kwi|  Abygvb 30 wgwbU †M‡U Ae ’̄vb Kivi c‡i 

Avwg ev_i“‡g  hvIqvi K_v e‡j A ¿̄ mn †KvqvU©vi Mv‡W©i  mvg‡b G‡m 

†Kv‡Z  A ¿̄ ivwL Ges Avwg  Lvwj nv‡Z c~‡e©i 5 Zjv fe‡b P‡j Avwm| 

Avwg 26/2/09 Bs iv‡Z Avwg †mLv‡b wQjvg| Avwg 27/2/09 Zvwi‡L  

mKvj 10 NwUKvq  ïwb †h, wewWAvi m`m¨iv †Zvgiv †h †mLv‡b AvQ, 

nvmcvZv‡j Ae ’̄vb Ki| Bnv gvBwKs nq|Avwg  wcjLvbvq wfZ‡i Ae ’̄vb 

K‡iwQ| Avwg cvwjqv hvB bvB|” 

The confessional statement of co-accused Lance Naik 

Md. Zakaria Mollah (CS-23) runs as under-  

“MZ 19/2/09 ZvwiL evei MÖvD‡Ûi iv Í̄vi Dci Avwg Awdm †k‡l evmvq 

†divi c‡_ †ejv 11.00 NwUKvq wmcvnx kvn Avjg Avgv‡K e‡j †h 

AwaKvi Av`v‡qi Rb¨ Av‡›`vjb Ki‡Z n‡e| Avgv‡`i BDR m`m¨‡`i 

`vex wQj BDR Gi ga¨ †_‡KB ’̄vqx Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 

100% †ikb w`‡Z n‡e, RvwZmsN wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× 

Ki‡Z n‡e| 21/2/09 ZvwiL Avgvi mnKgx© Acv‡iUi evkvi (wmcvnx) 

Avgv‡K wmMb¨vj †m›Uv‡ii eviv›`vq †W‡K wb‡q hvq| wmcvnx gCb, wmcvnx 

iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j †`i †`wL‡q evkvi Avgv‡K e‡j †h Iiv 

mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 22/2/09 ZvwiL wmMb¨vj †m›Uv‡i 

mKvj Abygvb 8.00 Uvi w`‡K Avwg evkvi‡K wR‡Ám Kwi NUbvi 

cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ Kviv w`‡e| evkvi Avgv‡K 

Rvbvq †bZ…Z¡ †`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv 

n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| evkvi 
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Avgv‡K Av‡iv Rvbvq †h †KvZ (A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e| 

............Avwg ewj †Kv‡Zi cÖnix cvnvovi wK n‡e| evkvi e‡j †Kv‡Zi 

cÖnix Avgv‡`i c‡¶i †jvK _vK‡e| 23/2/09 ZvwiL we‡K‡j †Mg MÖvB‡Û 

wmMb¨vj g¨vb evkvi e‡j wW G wW nvwee m¨vi e‡j‡Q AvBbx cÖwµqvq 

mgm¨vi mgvavb Ki‡Z n‡e| H w`bB mÜ¨vq †ivj K‡ji mgq my‡e`vi 

†gRi †Rvev‡qi e‡j †h GKwU wjd‡jU AvDU n‡q‡Q G wel‡q †KD Kvb 

w`‡e bv Ges AcwiwPZ †Kvb †jvK‡K wfZ‡i Avm‡Z w`‡e bv| 24/2/09 

ZvwiL mKvj 6.30 NwUKv n‡Z ỳcyi 2.00 NwUKv ch©šÍ Avgvi wmMb¨vj 

†m›Uv‡i wWDwU wQj| wWDwU †k‡l Avwg Avgvi evmvq nvRvixev‡M P‡j 

hvB| Hw`b mÜ¨v mv‡o QqUv †_‡K c‡ii w`b mKvj 7.00 NwUKv ch©šÍ 

Avgvi wWDwU wQj| Avwg nvRvixev‡M GKUv  weDwU cvj©v‡ii wcQ‡bi 

GKUv evmvq 2 iæg wb‡q _vwK| 1Uv iæg GKUy wfZ‡i| 2Uv iæg 2Uv 

Avjv`v wewWs G| Avgvi wUb‡mW wewìs Gi †h iæg wQj H iæ‡gi Pvex 

ivZ AvUUvi w`‡K Avgvi Kv‡Q Pvq evkvi| Avwg Avgvi ¿̄x‡K ewj evkvi 

Pvwe PvB‡j w`‡q w`‡Z| ivZ 9 Uvq evkvi wmMb¨vj †m›Uv‡i G‡m Avgv‡K 

Rvbvq †h †m wmcvnx Avi wc AvRv`, bv‡qK wmMb¨vj gCbyj, wmMb¨vj 

g¨vb †Zvdv¾j mn 12/14 Rb Avgvi H evmvq e‡m NUbvi cwiKíbv 

K‡i‡Q Ges cwiKíbv Abyhvqx AvMvgxKvj KvR n‡e| H cwiKíbvq 

wm×všÍ wQj †h wmcvnx gCb `iev‡ii mgq Avgv‡`i `vex `vIqvi Av‡e`b 

wb‡q `ievi n‡j hv‡e, evKx ‰mwbKiv A ¿̄ wb‡q wcQ‡b _vK‡e| A‡ ¿̄i 

gy‡L Av‡e`b cvk Kiv‡bvi Rb¨ wWwR m¨vi‡K eva¨ Kiv n‡e| 25/2/09 

ZvwiL mKvj 9.00 NwUKvq Avgv‡`i mevB‡K 13 e¨vUvwjq‡bi †Kv‡Z 

_vKvi Rb¨ ejv nq| Avwg H w`b wWDwU †kl K‡i mKvj mvZUvq evmvq 

hvB| evmvq wM‡q nvRvixevM evRv‡i hvB| evRv‡i wM‡q †Mvjv¸wji kã 

ïwb wcjLvbvi wfZi †_‡K| kã ï‡b Avwg evmvq evRvi †i‡L BDR 

†M‡Ui w`‡K hvB| ILv‡b cvewjK †M‡U R‡ov n‡qwQj| wfZ‡i jvj 
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Kvc‡o gyL evav Ae ’̄vq RIqvb‡`i A ¿̄ nv‡Z duvKv¸wj Ki‡Z †`wL| 

Gici Avwg evmvq P‡j hvB| Avwg f‡q Hw`b 11.00 Uvi w`‡K 

†avjvBcvo Avgvi GK ỳim¤ú‡K©i AvZ¥x‡qi evmvq P‡j hvB| 1/3/09 

ZvwiL wcjLvbvq cybivq †hvM`vb Ki‡Z hvB wKš‘ H w`b †hvM w`‡Z cvwi 

bvB| 2/3/09 ZvwiL Avwg wcjLvbvq †hvM`vb Kwi| GB Avgvi e³e¨|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of Lance Naik Md. 

Zakaria Molla (C.S. 23) wherefrom it appears that he attended 

with other conspirators on 24.02.2009 at 9 P.M. in the residence 

of Zakaria and took decision and the above confession of co-

accused finds corroboration with the attending facts and 

circumstances of the case as of entering into Darbar of Moyeen 

and Kazal with arms while Darbar was going on. He submits 

that the confessional statement of co-accused appears as a 

relevant fact as against each of the persons believed to be so 

conspiring, as well as for the purpose of providing the existence 

of conspiracy as fur as the purpose of showing that any of such 

person was a party to it and that there is reasonable ground to 
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believe that the condemner/appellant and other accused had 

conspired together.  

The learned Deputy Attorney General further submits 

that P.W. 65 is the eye witness to the occurrence. He saw the 

condemner/appellant to appear at gate No. 3 by a pick-up with 

other rebellions at about 9.30 on the date of occurrence and 

asked him for arms of the guard and threatened him. P.W. 483 

identified him with video-footage exhibit- CXLIV that 

corroborates the testimonies of P.W.65. The condemner/ 

appellant also admits by his confessional statement of taking 

arms. They both saw him with arms, in unlawful assembly and 

to participate to the ocucrrence.   

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case and the confession of co-

accused, in view of section 10 of Evidence Act, prosecution 

having succeeded to prove the charges under Sections 

120B/302/149 of the Penal Code against the 

condemner/appellant, the Reference against the condemner/ 
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appellant be accepted and the Criminal Appeal and Jail Appeal 

filed on behalf of the condemner/appellant be dismissed. 

 Mr. A.S.M. Abdul Mobin, the learned Senior Advocate 

appearing with Mr. Md. Aminul Islam on behalf of appellant 

submits that among the prosecution witnesses the P.Ws. 1, 371 

and 654, all are the formal witnesses. No substantive evidence 

appears from their testimony against the condemner/appellant. 

The evidence of P.W. 483 also does not bear any substance. He 

merely identified the condemner/appellant from video footage 

which was not shown before the court and such identification is 

unacceptable having not been done in any manner of judicial 

process. There is no reference in the photo as it was exhibited 

that it was of the occurrence that occurred on 25-26th Feb, 2009. 

It bears no relevancy. The evidence of P.W. 65 is vague. He 

merely referred the name ‘Azad’ without his 

Battalion/Regiment number. The condemner/appellant is Azad 

Khan.  His evidence does not disclose any culpability of the 

condemner/appellant to any offence. He claims to see him 

merely with arms at gate No. 3 where no casualties occurred. 

Moreover, his evidence apparently appears false. It does not 
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appear from the evidence on record that any police officer 

appeared on the night of 25th Feb, 2009 and took over the 

charge of arms and ammunitions as he claims and there is no 

corroboration of his such testimony. I.O admits that he did not 

examine any such witness named Serajul and he did not seize 

any such arms. His evidence appears unreliable.   

 Mr. A.S.M. Abdul Mobin further submits that confession 

of the condemner/appellant is exculpatory in nature and it is 

neither voluntary nor true and it can’t be considered as evidence 

against the condemner/appellant. Moreover the 

condemner/appellant retracted his confession and it bears no 

evidentiary value.  

 Mr. A.S.M. Abdul Mobin also submits that the 

confession of the co-accused finds no corroboration by any 

independent witness and as such it bears no evidentiary value as 

against the condemner/appellant. 

 Mr. Mobin lastly submits that trial court utterly failed to 

assess and weigh the evidence on record and erroneously found 

him guilty of the offences and sentenced him arbitrarily and it 

calls for necessary interference. The Reference as against him 
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thus is liable to be rejected and the Crl. Appeal/Jail Appeal filed 

on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and that of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 
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the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote and moving towards gate No. 

3 on firing.  His participation to conspiracy apparently appears 

in the confessional statement of Lance Naik Md. Zakaria 

Mollah- ‘ivZ 9 Uvq evkvi wmMb¨vj †m›Uv‡i G‡m Avgv‡K Rvbvq †h †m wmcvnx 

Avi wc AvRv`, bv‡qK wmMb¨vj gCbyj, wmMb¨vj g¨vb †Zvdv¾j mn 12/14 Rb 

Avgvi H evmvq e‡m NUbvi cwiKíbv K‡i‡Q Ges cwiKíbv Abyhvqx AvMvgxKvj 

KvR n‡e| H cwiKíbvq wm×všÍ wQj †h wmcvnx gCb `iev‡ii mgq Avgv‡`i `vex 

`vIqvi Av‡e`b wb‡q `ievi n‡j hv‡e, evKx ‰mwbKiv A ¿̄ wb‡q wcQ‡b _vK‡e| 

A‡ ¿̄i gy‡L Av‡e`b cvk Kiv‡bvi Rb¨ wWwR m¨vi‡K eva¨ Kiv n‡e|’ All 

provides strong inference to his complicity to the conspiracy. In 

most of the cases proof of conspiracy is largely inferential. The 
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offence of conspiracy essentially requires some kind of 

manifestation of agreement. The express agreement, however 

need not be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 
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officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators and actively participated to the occurrence. 

This has inference by his own confession- ‘Avwg Ggwc Mvwo‡Z A ¿̄ 

wbqv mvg‡b  Ae ’̄vb Kwi|’ It finds corroboration by the evidence of 

P. W. 483 and CXLIV series. P.W. 483 identified him with his 

regiment No.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

P.Ws. 65 and 483 is the eye witness to the occurrence. 

They both saw him with arms, in unlawful assembly and to 

participate to the ocucrrence  to make firing and to move by 

vehicle with other rebellions.   

No question arises to the credibility of his evidence and 

identification of the condemner/ appellant. In the midst of the 
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horrible situation every one tried to follow what was happening 

in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.33 Sepoy/66475 Khandakder 

Shahadot Hossain. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.5 Lt. Col. Abdul Mukim Sarker 

 P.W.21 Major Syed Monirul Alam, 

 P.W.25 Lt. Col. Md. Iqbal Hassan, 

 P.W.109 Lance Naik/54028 Md. Shafiqul Islam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-

accused– 1. Sepoy Selim Reza (C.S -06) 

     2. Signalman Md. Abul Bashar (C.S.-36)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 5 attended Darbar on the auspicious day, 25th Feb 

2009. He had his seat in the mid row. At the outset of the 

occurrence with the entrance of Sepoy Moyeen and Sepoy 

Kazal there happened anarchy and having heard firing he came 

out of Darbar through window and while proceeding to the 

north he happened to meet with two Sepoys and on quarries of 
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the occurrence he did not get any reply but having proceeded 

further he came to see 10/12 BDR personnel to move towards 

Darbar and seeing their appearance he became frightened and 

further proceeded to the east towards training shed. Afterwards 

he came to see those armed BDR personnel to move forward 

and among them he could identify the condemner/appellant 

Sepoy Khandaker Shahadot Hossain, Sepoy Shahin and 

Sepoy Sajjad.  

In cross-examination on behalf of condemner/appellant, 

he admitted that he never served in 13 Battalion and also with 

the condemner/appellant and thus he cannot say his regiment 

number but he reiterated that he himself saw him. He cannot 

say whether condemner/appellant attended Darbar and 

afterwards he went to his residence. He denied the suggestion 

that he did not see the condemner/appellant for the cause of the 

gallery between Sultan ground and Parade ground and that he 

deposed falsely.   

P.W. 21 attended Darbar along with Maj. Momin, Maj. 

Maksumul Hakim (deceased). He had his seat in 3rd row. 

Darbar started at 9 A.M. While DG was delivering his speech 
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on ‘WvjfvZ’ activities Sepoy Moyeen of 13 Battalion came up on 

the stage with arms and pointed arms on DG. Consequently 

every one stood up. He heard a firing sound. DDG along with 

other officers caught hold Moyeen. Instantly, BDR personnel 

made a hue and cry and left Darbar. He came to see through 

window glass the BDR personnel with arms coming towards 

Darbar by making fire. He also heard firing all around Darbar. 

In order to save himself he entered into wash room and took 

shelter under basin with Maj. Maksumul. 10/12 BDR personnel 

entered into Darbar and scolded the officers. He changed his 

position and took shelter behind basin. After a while some BDR 

personnel entered into wash room and fired on Maj. Maksumul 

Hakim. Maksumul Hakim asked to take him (Maksumul) to 

hospital. In reply the BDR personnel fired on him and killed 

him. He kept himself lying with flooded blood of Maksumul on 

his forehead like a dead man. Later on, while he was coming 

out through window he came to see 5/6 armed rebellions to 

enter into kitchen room and burst fire on one army officer. 

Among them he could identify the condemner/appellant Sepoy 

Khandakder Shahadot Hossain, Sepoy Rubel and Sepoy 
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Sajjad and they all were of 13 Battalion.  He kept himself lying 

in the drain attached to Darbar Hall covering him with a carpet.   

In cross-examination on behalf of the 

condemner/appellant, he stated that he took his seat at the end 

of 2nd row. Wash room was 13 yards away from his sitting row. 

The drain was about 16̋  wide. In the wash room there were 4 

and 5 basins. He and Maksun took shelter behind separate 

basin. But it was side by side. He denied the suggestion that it 

was not possible therefrom to see Maj. Maksum. He deposed 

before I.O. the badge number of Shahadot. But he did not refer 

the badge number and fathers name in his deposition. He cannot 

say whether any other person named Shahadot in BDR. He 

denied the suggestion that he did not see the 

condemner/appellant at the time of occurrence and that he 

deposed falsely.  

P.W. 25 deposed that he attended Darbar. Darbar started 

at 9 A.M. When DG was delivering speech on ‘WvjfvZ’ 

activities Sepoy Moyeen of 13 Battalion entered into Darbar 

with arms and pointed arms on DG. Sepoy Kazal followed him. 

Every one stood up. He also proceeded towards gate. He heard 
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firing from outside Darbar. He also came to see Sepoy Selim 

Reza along with others to enter into Darbar. Sepoy Selim Reza 

had arms in one hand and mega phone on the other hand. He 

was directing all the officers to come out. He along with Col. 

Aftab (deceased) came out through the ventilator of bath room 

and hid himself behind the vessel. At one time 5/6 armed BDR 

personnel entered into kitchen and burst fire on 3 officers. 

Among them he could identify the condemner/appellant 

Shahadot, Sepoy Rubel and Sepoy Sajjad. He and Col. Altab 

were narrowly escaped. At the time of ‘Esha’ prayer he came 

out through window.  

In cross examination on behalf of the 

condemner/appellant, he stated that he deposed before I.O. that 

he was a Doctor. I.O. showed his statement after composed in 

computer. Before making statement before I.O. he did not 

narrate the occurrence to anybody. There was no normal 

administration in the hospital on 25.02.2009. Initially he hid 

himself in Darbar. When BDR personnel entered into Darbar 

with arms he went to green-room. The rebellions entered there 

at about 11 A.M. He did not work in 13/44 Battalion. The 
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condemner/appellant Sepoy Shahadot did not work with him. 

There was no grill in the window but mosquito-net. He denied 

the suggestion that it was not possible to come out through 

ventilator and that he deposed falsely and that the 

condemner/appellant did not fire on any officer.  

P.W.109 deposed that on 25.02.2009 he was at Darbar. 

65140 Sepoy Moyeen entered into Darbar with arms. He came 

out and went to Barak instantly. In front of the Barak he came 

to see condemner/appellant 66475 Shahadot, 41584 Lance Naik 

Zakaria, 53065 Lance Naik Gois Uddin, 61520 Lance Naik 

Jahangir, 48834 driver Firoj, 64294 Sheikh Faruque, 66475 

Sepoy Shah Alam to run with arms around. 

 In cross-examination on behalf of condemner/appellant, 

he stated that at the time of occurrence Lt. Col. Badrul Huda 

was the commanding officer of 13 Battalion. He was killed in 

the occurrence. Naik Firoj was the driver of the commanding 

officer. He denied the suggestion that he did not see the 

condemner/appellant at the time of occurrence.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that on the date of occurrence there was only one BDR person 

named Khandaker Shahadot in 13 Battalion and he implicated 

him in C.S. with his badge No. On the date of occurrence there 

were 832 BDR personnel including JCO in 13 Battalion. He 

denied the suggestion that 75975 Shahadot Hossain of 38 

Battalion 65229 Shahadot Hossain 46 Battalion were attached 

with 13 Battalion on the date of occurrence.  He recorded the 

statement of P.W.5 on 27.03.2009. P.W.5 was of 27 Battalion 

but attached with Sadar Battalion. He did not depose when he 

came at Darbar. He denied the suggestion that he recorded the 

statement of P.W.5 on 15.03.2009. He can’t remember how 

many times he happened to meet with P.W.5. There was gallery 

beside central parade ground.   P.W. 21 hailed from 26 

Battalion,  

Rangamati and he came to Peelkhana on the occasion of BDR 

week. He did not depose before him when he joined in 

Peelkhana but he deposed that he participated in parade on 

24.02.2009 and came to Peelkhana at morning on the date of 

occurrence. He can’t remember whether he happened to meet 
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him before 30.03.2009. He used to attain Peelkhana from the 

residence of his father-in-law at Rampura. He did not 

investigate whether he was allotted a room in officer’s mess. He 

deposed in his 161 statement that everyone made hue and cry 

and left Darbar and afterwards he observed that no BDR person 

remained in Darbar. He did not seize mobile of his wife. There 

were wash-rooms in both sides of Darbar. It has reference in the 

sketch map. P.W.21 deposed the name Sepoy Khandakar 

Shahdat but did not refer his badge No. He can’t say whether he 

happened to meet with P.W.25 before 26.02.2009. He did not 

seize any paper of his treatment. He did not seize ‘ ‡WKwP’  from 

cook house. Those were hired from decorator. He recorded the 

statement of P.W.109 on 08.09.2009. P.W.109 was the member 

of 13/A company. He deposed before him that he went to 

Darbar Hall under the leadership of Habilder Maj. Aminul 

Islam. He denied the suggestion that P.W.109 did not attend 

Darbar and that he was busy in dressing sofa with Habilder 

Abdur Rahman. In 161 statement of P.W.109 there was the 

reference of Habilder Abdur Rahman. The appellant used to 

reside in 44 Regimental quarter. He arrested the appellant on 
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09.06.2009 and took him remand for 5 days. He denied the 

suggestion that he implicated the appellant falsely instead of 

real offender Shahadat.  

The confessional statement of co-accused Sepoy Selim 

Reza (C.S. 6) runs as under- 

“H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR-Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 

Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb 

evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs 

i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges DAD Rwjj emv Av‡Q| 

mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q 

Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye 

`vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex 

mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn 

wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg 

wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv 

†Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv 

¯̂ivó« gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ 
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†hvMv‡hvM Ki‡Z e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b 

†cuŠ‡Q w`‡eb e‡j Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc 

mv‡ne‡K e‡jb †h, Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j 

AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici 

Avgiv DAD nvwee Ges DAD Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 

15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, iæ‡ej, kvnv`Z wb‡R‡`i 

g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi 

Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G 

wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| cwiKíbv 

g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee 

mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj 

B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, 

DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb 

ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD 

nvwe‡ei ivbvi wmcvnx iæ‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 

e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 44 

e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 

e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi 

wQj| .......... H w`b gCb (44 e¨vUvwjqb) Avgv‡K wis K‡i 44 

e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| Avwg †ivj K‡ji ci 

gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); wmcvnx kvnv`Z, 

wmcvnx iæ‡ej (DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx wgRvb, 

wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 Rb BDR RIqvb‡K cvB| 

wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU evmv Av‡Q Ges †mLv‡b 

wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| gCb mevB‡K wb‡q iIbv 

nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 MR mvg‡b GKwU wUb‡mW 
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wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 Rb BDR 

RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K 

wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb wP‡b| ZLb Kv‡i›U wQj 

bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv †gvgevwZ R¡vjvBqv 

Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 25/02/09 

ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| 

Zvici †KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv 

AviI wm×vš— †bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj 

GÛ K‡j‡R AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges 

`vex Av`vq Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq 

Avgv‡`i mv‡_ K‡i iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; 

wgwUs †k‡l Avgiv mevB nv‡Z nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h 

†Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|” 

The confessional statement of co-accused Signalmand 

Md. Abul Bashar (C.S. 36) also runs as under— 

“Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®b−L ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efm−r VIP −N−Vl XÊ¡Ci¡l J l¡e¡l−cl e¡Ù¹¡ M¡Ju¡−e¡l 

hÉ¡f¡−l Bj¡−cl e¡−uh p¤−hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me 

L¢lz I ¢ce l¡−œ mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bj¡−L ®g¡e ¢c−u h−m V¡L¡ 

¢eh¡ e¡? Bj¡l p¡C−Lm ¢eu¡ ®a¡j¡l i¡h£l L¡R ®b−L V¡L¡ ¢eu¡ Bp 

B¢j ®g¡e L−l ¢c¢µRz ®p ®a¡j¡−L V¡L¡ ¢c−h J HLV¡ Q¡¢h ¢c−hz I 

Q¡¢hV¡ jDe−L ¢ch¡z jDe 5 ew ®N−Vl h¡¢q−l B−Rz ......B¢j aMe 

S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡−L 3 q¡S¡l V¡L¡ J HL¢V Q¡¢h 

®cuz ®p Bj¡−L Q¡¢hV¡ ¢c−u HL¢V l¦j M¤−m ¢c−a h−mz B¢j l¦j M¤−m 

®kM¡−e jDe ®L ®c¢Mz jDe Bj¡−L V¡e ¢c−u h¡p¡uz l¦−jl ¢ial 20/22 
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Se ®m¡L c¡ys¡−e¡ ¢Rmz ............B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ 

n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e 

®p¢mj (36 l¡C−gm hÉ¡−V¢mu¡e) J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se 

−L −cM−a f¡Cz ®kM¡−e BN¡¢j 25/02/09 Cw a¡¢lM clh¡−l ¢Li¡−h 

A¢gp¡l−cl ¢S¢Çj Ll¡ q−h acj−jÑ f¢lLÒfe¡ q¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused 

Selim Reza (C.S.A. 06) and signalman Abul Bashar (C.S.A. 36) 

wherefrom it transpires that he assembled at Japan-Bangladesh 

hospital on 13.02.2009 at 8 A.M. with other co-conspirators and 

proceeded to the residence of Sheikh Selim, M.P. at Banani and 

placed before him their grievances and later on 15.02.2009 at 9 

P.M. went to the chamber of Home Minister at Imperial Hotel, 

Tejkunipara and further assembled at the residence of Zakaria 

near to gate No. 5 where they took decision and that aforesaid 

confessional statement of co-accused appears as a relevant fact 

as against each of the persons believed to be so conspiring, as 

well as for the purpose of providing the existence of conspiracy 

as fur as the purpose of showing that any of such person was a 
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party to it and that there is reasonable ground to believe that the 

condemner/appellant and other accused conspired together.  

The learned Deputy Attorney General further submits 

that P.Ws. 5, 21, 25 and 109 all are eye witnesses to the 

occurrence. P.W. 5 saw the condemner/appellant to move 

towards Darbar with arms at the outset of the occurrence along 

with other rebellions. He reiterated in his cross-examination 

that he saw him there at the time of occurrence. P.W. 21 and 25 

also saw the condemner/appellant to burst fire on army officers 

entering into kitchen attached to Darbar. P.W. 21 rightly 

identified the condemner/appellant as of 13 Battalion. P.W. 109 

also saw the condemner/appellant to run with arms. He duly 

identified him with his badge No. All the above witnesses were 

cross-examined on behalf of the condemner/appellant but their 

evidence could not be assailed or embellished in any manner. 

Their evidence appears consistent, unimpeachable and worthy 

of credit. They all saw him with arms, in unlawful assembly 

and to participate to the ocucrrence.   

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 
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facts and circumstances of the case and the confession of co-

accused, in view of section 10 of Evidence Act, prosecution 

having succeeded to prove the charges under Sections 

120B/302/149 of the Penal Code against the 

condemner/appellant, the Reference be accepted and the Cr. 

Appeal filed on behalf of the condemner/appellant be 

dismissed. 

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf the condemner/appellant submits that admittedly P.W.5 

came to Peelkhana on 17.02.2009 in order to receive his award 

and he admitted in his cross-examination that he never served 

in Peelkhana before 17.02.2009. He further admitted that he 

never served in 13 Rifle Battalion and he did not know the 

regiment number of the condemner/appellant and as such his 

identification of the appellant appears doubtful. He did not 

identify the accused on dock. P.W.21 hailed from 26 Battalion. 

He also admitted that he did not serve either in 13 or 14 

Battalion and further admitted that he cannot say whether any 

other person named Shahadot were in BDR. Obviously he had 

no occasion to know the condemner/appellant and as such his 
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identification of the appellant at the time of occurrence with 

arms among others does not bear any credibility. The evidence 

of P.W.25 as of identifying the appellant from his position 

under the shed of vessel in the kitchen appears highly 

improbable and unreliable. The evidence of P.W.109 bears no 

substance. He merely saw the appellant to run with arms in 

front of the Line. His evidence does not disclose any culpability 

of the appellant to any offence. The confessions of the co-

accused also find no legality having no corroboration of the 

same by any other independent witness. The Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote entering into Darbar with 
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arms, killing army officers in the kitchen of Darbar. All 

provides strong inference to his complicity to the conspiracy. In 

most of the cases proof of conspiracy is largely inferential. The 

offence of conspiracy essentially requires some kind of 

manifestation of agreement. The express agreement, however 

need not be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference in the confessional 

statement of Sepoy Selim Reza- ‘H w`b (13/02/09) mÜ¨v 7.30 

wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 

8.00 Uvi w`‡K| Gici G‡K G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx 

kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m 

bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, 

wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M 

Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i 

wjd‡jU evbvq Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL 

†mwj‡gi evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i 

DAD nvwee Ges DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv Av‡Q| 

Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| 

m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD 
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nvwee Ges DAD Rwjj `vex mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx AvBqye 

GKwU `vex bvgv mn wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K 

ZvwK‡q Gg wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb 

Kiv †Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« 

gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z 

e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j 

Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, 

Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G 

K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD nvwee Ges DAD 

Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL Avwg, KvRj, gCb, 

‡iRvDj, i“‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex 

`vIqvi wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| 

wmcvnx gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| 

cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee 

mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j 

¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 

e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx 

KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx i“‡ej, 

44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb 
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†m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji 

wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi 

W«vBfvi wQj| Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi 

n‡Z bv¤¦vi wb‡q gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb GKRb 

gš¿xi evox‡Z cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| 

c‡ii w`b Avwg, gCb, †iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi 

miKvix evmvq hvB †`Lv Kivi Rb¨| gš¿xi evmvi †MB‡Ui wWDwUiZ cywjk Rvbvq 

†h gš¿x g‡nv`q AvR Kv‡iv mv‡_ †`Lv Ki‡eb bv| Zvici Avgiv mevB wcjLvbvq 

P‡j Avwm| 

c‡ii w`b 16/02/09 ZvwiL ivZ 08.00 Uvi w`‡K Avwg, DAD nvwee, 

DAD Rwjj, wmcvnx †iRvDj, KvRj, AvBqye, gCb ¯̂ivó«gš¿xi evmvq hvB| 

†eBjx †iv‡Wi evmvq, wM‡q †`wL wZwb †jvKRb‡`i mv‡_ K_v ej‡Qb| ¯̂ivó«gš¿x 

Avgv‡`i‡K em‡Z e‡jb| cÖvq AvavN›Uv ci gš¿x Amy ’̄ n‡q c‡ob| Zvici 

evmvi Dci Zjvq P‡j hvb| Avgiv wKQy¶b A‡c¶v K‡i wcjLvbvq P‡j Avwm| 

c‡ii w`b ivZ 08.00 Uvi w`‡K Avwg, gCb, †iRvDj, AvBqye ¯̂ivó«gš¿xi 

miKvix evmvq wM‡q Rvb‡Z cvwi gš¿x ivRviev‡M GK Amy ’̄ cywjk Awdmvi‡K 

†`L‡Z wMqv‡Qb| Avgiv P‡j Avwm| Gic‡ii w`b I Avgiv KqRbB gš¿xi evmvq 

hvB| gš¿x cvewj‡Ki mv‡_ K_v ej‡Z ej‡Z Dc‡i †i÷ wb‡Z hvb| Gici wZwb 

G‡m wf AvB wc iƒ‡g Xy‡Kb| Avgiv ZLb gš¿xi APS †gvkviid †nv‡m‡bi mv‡_ 

K_v ewj| Zv‡K Avgv‡`i `vex `vIqv m¤¦wjZ 55wU `vex m‡gZ GKwU `vexbvgv 
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w`‡q Avwm| gš¿x‡K †`Lv‡bvi Rb¨ w`‡q Avwm| Gici Avgiv wcjLvbvq P‡j 

Avwm| 

23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb †`B| 

Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi Avcwb AvMvgxKvj 

wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ wK wbqv Avm‡ebÕÕ| gš¿x 

e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ gvbbxq cÖavbgš¿x _vK‡eb| Avwg 

gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h KvMRwU APS †gvkviid mv‡ne‡K w`‡q 

GmwQjvg Zv c‡o‡Qb wK bv Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| 

gš¿xi mv‡_ †gvevB‡j K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 

e¨vUvwjqb) Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 e¨vUvwjqb); 

wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 e¨vUvwjq‡bi wmcvnx 

wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 Rb BDR RIqvb‡K cvB| 

wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q 

K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs 

†MBU w`‡q †ei n‡q Abygvb 200 MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj 

evmv‡Z Avgiv hvB| wM‡q †`wL 30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg 

j¨v›m bv‡qK GKivg (24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb 

bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 
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†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq AvMvgxKvj 

25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 e¨vUvwjq‡bi gv‡V Rgv‡qZ 

ne| Zvici †KvZ I g¨vMvwRb jyU K‡i Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv 

AviI wm×vš— †bB †h, Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ 

K‡j‡R AvUK K‡i ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq 

Kiv bv ch©š— Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i 

iwk I PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq Kie|’ 

This has also inference in the confessional statement of 

Abul Bashar- 

‘Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®b−L ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efm−r VIP −N−Vl XÊ¡Ci¡l J l¡e¡l−cl e¡Ù¹¡ M¡Ju¡−e¡l hÉ¡f¡−l 

Bj¡−cl e¡−uh p¤−hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me L¢lz I ¢ce l¡−œ 

mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bj¡−L ®g¡e ¢c−u h−m V¡L¡ ¢eh¡ e¡? Bj¡l p¡C−Lm ¢eu¡ 

®a¡j¡l i¡h£l L¡R ®b−L V¡L¡ ¢eu¡ Bp B¢j ®g¡e L−l ¢c¢µRz ®p ®a¡j¡−L V¡L¡ 

¢c−h J HLV¡ Q¡¢h ¢c−hz I Q¡¢hV¡ jDe−L ¢ch¡z jDe 5 ew ®N−Vl h¡¢q−l B−Rz 

......B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡−L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡−L Q¡¢hV¡ ¢c−u HL¢V l¦j M¤−m ¢c−a h−mz B¢j l¦j M¤−m 

®kM¡−e jDe ®L ®c¢Mz jDe Bj¡−L V¡e ¢c−u h¡p¡uz l¦−jl ¢ial 20/22 Se 

®m¡L c¡ys¡−e¡ ¢Rmz ............B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ n¡q¡c¡v 
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DAD q¡¢hh, A¯ha¢eL mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj (36 

l¡C−gm hÉ¡−V¢mu¡e) J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se −L −cM−a f¡Cz 

®kM¡−e BN¡¢j 25/02/09 Cw a¡¢lM clh¡−l ¢Li¡−h A¢gp¡l−cl ¢S¢Çj Ll¡ q−h 

acj−jÑ f¢lLÒfe¡ q¢µRmz’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities. P.W. 5 attended Darbar while he was coming out 

from Darbar by breaking windows he saw the 

condemner/appellant and other rebellions 10/12 in number to 

move towards Darbar with arms and in such appearance that 

frightened him. P.W. 21 also saw the condemner/appellant to 

enter into kitchen adjacent to Darbar and fire on army officers 

while he was coming out from Darbar through window. P.W. 

109 also saw the condemner/appellant to run around with arms. 

He identified the condemner/appellant with regiment No. 

66475. 
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All the above P.Ws. are eye witnesses to the occurrence. 

They  saw him with arms, in unlawful assembly and to 

participate to the ocucrrence.    

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant. In the midst of the 

horrible situation every one tried to follow what was happening 

in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.34 Sepoy/65702 Md. Emran 

Chowdhury. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/382/34 and awarded capital 

sentence along with fine of Tk.1,00,000/-(one lac) having found 

him guilty of offences under Sections 302/120B/149/34 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.12 Major Md. Shah Alam, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.22 Major Abdullah Al Mamun, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.29 Havilder/42699 Md. Habibur Rahman 

 P.W.48 Major Istiak Ahmed Khan 

 P.W. 116 Lance Naik Abdur Rahman 

 P.W. 334 A.K.M Emdadul Haque, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.   



 

 

1329 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.12 deposed that at the time of occurrence he was the 

Commander of 24 Rifle Battalion and on the occasion of the 

BDR week he was in charge of performing cultural function of 

24 Rifle Battalion and as such on the date of occurrence he 

appeared at Golf ground at about 7.30 A.M. Lt. Col. Lutfor 

Rahman (deceased) came to visit the arrangement and he was 

asked not to attend Darber but to supervise the arrangement. At 

about 8.45 A.M. he went to his office for taking breakfast. After 

breakfast, at the time of taking tea he heard firing sound and 

outcry from the Northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter, he 

went to the signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through the window he observed the 

situation. Since Sepoys were firing he went to signal room. At 

signal room, Naik Signal Enamul handed over a mobile to him 

for talking with Maj. Maksum. He asked Maj. Maksum whether 
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there happened any firing in Darbar. After receiving positive 

hearing he told Maksum that he could not contact commandant 

and thereafter he handed over mobile to Enamul. Later on, Naik 

Kamal asked him to take shelter under the table. He remained 

there for sometime. Firing was increasing. At that situation 

Naik Kamal advised him to take shelter in the store room and 

he remained in the store room. After sometime in order to 

observe the situation he stood by the side of the door of store 

room and through the gap of the door he came to see the 

commandant Lt. Col. Lutfor surrounded by the 

condemner/appellant Sepoy Emran Chaudhary, Habilder Taher, 

Lance Naik Karim, Sepoy Arafat, Subader Maj. Gafran Malik, 

Azim Patowary and others with arms and to take him away 

towards residence of D.G. by way of assaulting him. At about 

14.00 hours he came to hear of killing 33 army officers from 

the talking of the BDR personnel.  

In cross-examination on behalf of the condemner 

/appellant he stated that the condemner/appellant was the driver 

of the commandant of 24 Rifle Battalion Lt. Col. Lutfor 

Rahman and he was 2ic of that Battalion. He denied the 
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suggestion that the he had enmity with the condemner/appellant 

and as such he deposed against him falsely.   

P.W.14 deposed that on the date of occurrence at about 

6.15 he came on duty at Signal workshop of 24 Rifle Battalion. 

At 9.30 A.M. he came to hear firing sound. Afterwards he came 

to Signal sector and there he saw Deputy Commandant Maj. 

Shah Alam who asked him to connect commanding officer with 

mobile. Signalman Uzzal informed that the mobile of 

commandant is found switch off. Then operator talked with 

Maj. Maksumul Hakim on mobile. Maj. Shah Alam sought help 

from them having afraid of his life. Thereafter, they hid himself 

in the store room. Later on, he came out on varanda. Therefrom 

he came to see Commandant Lutfor Rahman to come up in his 

office on 2nd floor. At that time he came to see the 

condemner/appellant Sepoy Emran, along with- Habilder Taher, 

Lance Naik Karim, Sepoy Azim Patowary Sepoy Arafat 

Hossain, Sepoy Mijanur and others to come to the office of 24 

Battalion with arms and they took down Commandant Lutfor 

Rahman forcibly and took him away towards D.G. Office in 

insulting manner.  
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No cross-examination was made to this witness on behalf 

of the condemner/appellant.  

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon he 

came back to his residence and tried to come again to the office 

through back side of the office. At that time he came to see 7/8 

BDR personnel to take away the Commandant Lt. Col. Lutfor 

of 24 Battalion in way of assaulting manner. Among them he 

could identify the condemner/appellant Sepoy Emran, Subedar 

Maj. Gofran Malik, Habilder Taher, Lance Naik A. Karim, 

Sepoy Azim Patowary and Sepoy Arafat. Afterwards he came 

to sector office crossing over the wall.  
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No cross-examination was made to this witness on behalf 

of the condemner/appellant.  

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Mollik over mobile. Gofran 

Mollik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their orders. The 

rebellions took him out of the residence along with his family 

members. On his way, he came to see to take away Lutfor 

Rahman by the rebellions being armed under the leadership of 

Gofran Mallik in the manner of assaulting him. Among them he 

could identify the condemner/appellant Sepoy Emran along 
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with Gofran Mollik, Habilder Taher, A. Karim, Sepoy Azim, 

Sepoy Mijan and Sepoy Arafat. Gofran Mollik was with arms 

in leading part. Later on, he came to know that the rebellions 

killed Lutfor Rahman.  

No cross-examination was made to this witness on behalf 

of the condemner/appellant.  

P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion and also attended golf ground to 

prepare stage for cultural function under the leadership of Maj. 

Shah Alam (P.W.12). At about 9.30 he came to hear firing from 

the side of Darber. At the request of Subeder Shahadat for safe 

shelter he moved towards Battalion and thereafter he came to 

Line and therefrom he came to see the condemner/appellant 

Sepoy Emran Chaudhury along with J.C.O Subader Maj. 

Gofran Mollik, Habilder Jamarat Ali, Habilder Abu Taher, 

Habilder Sahabuddin, Sepoy Azim Patowary, Sepoy Faruq 

Ahmed, Sepoy Abdur Rahim, Sepoy Najir Hossain, Sepoy 

Jahangir, Lance Naik Ekramul, Sepoy Sankar, Lance Naik 

Ekramul, Sepoy Sankar, Lance Naik Manik, Lance Naik 

Badsha Mia, Sepoy A. Based and others to make firing and 
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abusing with excited mood adjacent to Line and also came to 

hear to make a direction by the condemner/appellant Sepoy 

Emran, Subader Maj. Gofran, Habilder Fajlul Huq, Habilder 

Sahabuddin, Habilder Jumrat Ali, Habilder Taher, Sepoy Azim 

to take up arms and to participate in the rebellion..  

In cross-examination on behalf of condemner/appellant, 

he stated that the condemner/appellant was a driver. He denied 

the suggestion that condemner /appellant was near to the 

vehicle and he was not present in the Line. 

P.W.48 deposed that on 25.02.2009 he attended Darber. 

At 9.30 A.M. some BDR personnel came near to DG. Among 

the BDR personnel Sepoy Moyeen pointed arms on DG. Sepoy 

Kajal was behind him. Army officers disarmed Moyeen. Kajal 

ran away. He heard two rounds firing. BDR personnel came out 

from Darber Hall. At one stage, he also came out from Darber 

and was running towards west. To the north of Darber Hall he 

found Sepoy Imran, Mohit, Sepoy Habib to run with arms 

towards Darber with excited mood.  

In cross-examination on behalf of condemner/appellant, 

he stated that the condemner/appellant was the runner of Lt. 
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Col. Lutfor Rahman. He denied the suggestion that he was 

confined from 8.30 A.M. to 12.00 noon. He denied the 

suggestion that he did not see the condemner/appellant and that 

he deposed falsely.  

P.W. 116 deposed that on 25.02.2009 he was on duty at 

Golf ground. At about 9.30 he heard firing at gate No.5 and 

came to see people running to and fro. On the way to his 

residence when he reached near to quarter guard and came back 

to Line of 24 Battalion he came to see condemner/appellant  

65702 Sepoy Emran along with J.C.O. 3528 Subeder Maj. 

Gofran Mollik, J.C.O. 4275 Subader SK. Ashraf Ali, 37323 

Habilder Jamrat Ali, 34575 Habilder Sahabuddin, 60658 Md. 

Azim Patwari, 76263 Sepoy Arafat, 73583 Sepoy Mijanur, 

77805 Sepoy Mahboob, 59938 Sepoy Nannu, 73345 Sepoy 

Zillur, 68079 Sepoy Sahinoor, 69082 Sepoy Osim Chakma, 

50623 Lance Naik Ekramul Huq and others to make discussion 

with fighting mood. Thereafter he took shelter in J.C.O’s 

Quarter.  
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In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he deposed falsely and he himself 

was a rebellion.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 12 did not refer the badge No. and father’s name of the 

appellant before him. P.W. 22 deposed before him on 

15.02.2009. He approached his commanding officer orally and it 

was allowed. P.W.22 also did not refer the badge No. and 

father’s name of the appellant before him. No TIP of the 

appellant was held. P.W.29 deposed before him that he somehow 

went to Line and hid himself there. P.W.116 deposed before him 

that he went to Line of 24 Battalion at the instruction of Subeder 

Shahadat. He also deposed that Subeder Shahadat instructed all 

Sepoys to go to their respective family. P.W.116 deposed that he 

left Peelkhana on 26.02.2009. He denied the suggestion that he 

took the appellant on remand and kept him for more than 15 

days and obtained the confessional statement by way of 

oppression.  
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The confessional statement of Sepoy Md. Emran 

Chowdhury(C.S.34) runs as under-  

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 

jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 
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gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwm| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 



 

 

1340 

e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© l¦−g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K  ®hl¦−a cvi‡Qb bv| wKQz ¶b ci 

m¨vi‡K †dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj 

Kvco evav K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci 

GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m 

Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K 

‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i 

MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 

ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi 

n‡ji wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 

24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj 

†bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi 

‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, 

j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx 

AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci 

BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o 
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Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK 

wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, 

†mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj 

e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb 

Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv 

wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi 

wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj 

Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg 

Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o 

hvb| †Mvdivb gwjøK Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 

13 ivB‡d‡ji mvg‡b iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi 

(mshy³ wbg©vb kvLv) wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi 

jvk Kuv‡a K‡i 13 ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb 

†_‡K jvB‡b Avwm| jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi 

Zv‡ni, nvwej`vi †gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm 

Gg wR nv‡Z wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg 

A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv 

LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, 

wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: 

bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m 

Ae ’̄vb Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI 

mv‡n‡ei ivbvi wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, 

Avgv‡`i wmI mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi 

mwdK mn wmI †j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi 

Kwi, Ab¨vb¨iv jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx 

AvwRg cv‡Uvqvix g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj 
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e¨v‡Uwjq‡b †diZ Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL 

w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, 

my‡e`vi †gRi †Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j 

wm I mv‡n‡ei ¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q 

hvB| Zvici Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i 

wb‡q †KvqvU©vi Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 

ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 

Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the complicity of the condemner/appellant to conspiracy has 

been evident from his own confession in attending with other 

conspirators in the office of Subedar Majar Gofran Mollik on 

24.02.2009 at 10 P.M. and took decision ‘ciw`b 25.02.2009 ZvwiL 

`ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e’. His 

confession appears in inculpatory, as well as true and voluntary 

as it is evident from the evidence on record. 

The learned Deputy Attorney General further submits 

that P.Ws 12, 14, 22, 24, 29, 48 and P.W. 116 all are eye 

witnesses to the occurrence. From their evidence it appears that 

he had his active participation to the occurrence as to 

committing murder to the army officers specially Lt. Col Lutfor 

Rahman as he took oath with other conspirators P.Ws 12, 14 

and 22 saw the condemner/Appellant with arms in the office of 

24 Battalion to surround Lt. Col. Lutfor Rahman and hastened 

him away therefrom in assaulting manner. All the above P.Ws 

made corroborative statements P.Ws 24, 29 and 116 also saw 

the condemner/Appellant with arms during the time of 
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occurrence. The condemner/Appellant admitted in his 

confessional statement that he along with other co-accused took 

away Lt. Col Lutfor Rahman from the office of 24 Battalion to 

the ground of 13 Battalion and thereafter behind the M.T. Line 

and he fired on him there. The above P.Ws. were thoroughly 

cross-examined on behalf of the condemner/Appellant but their 

evidence could not be embellished in any way. The 

confessional statement of the condemner/appellant is 

corroborative to the evidence of prosecution witness and in 

view of the above facts and on perusal of the evidence of P.W. 

334 the confession recording Magistrate his confession appears 

not only true but voluntary and it can even solely be based for 

the impugned sentence to the condemner/appellant and it does 

not warrant any interference. All the P. Ws. excepting P.W. 334 

saw him with arms, in unlawful assembly and to participate to 

the ocucrrence.   

The learned Deputy Attorney General lastly submits to 

accept the Reference against the condemner/ appellant and to 

dismiss Criminal appeal and Jail Appeal filed on his behalf.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the Appellant submits that the evidence adduced 

by the prosecution in support of the charges against the 

appellant is highly doubtful, unreliable, unacceptable and can’t 

be based for conviction of the appellant and that the trial court 

sentenced him merely on surmise and conjecture. 

Mr. Md. Aminul Islam further submits that no positive 

evidence appears against the appellant as to his culpability 

either in making conspiracy or causing any casualties or 

disappearing of the evidence and as such the charges brought 

against him find no basis and the sentence awarded to him can’t 

be appreciated. 

He also submits that admittedly P.W. 1 is not the eye 

witness to the occurrence and as such he did not refer his name 

in the F.I.R. Admittedly P.W. 12 took shelter in the store room 

under close door and in view of the above circumstances of his 

position his claim of seeing the appellant with others as many 

as more than 6 persons is absolutely impracticable and can’t be 

relied upon. His evidence appears untenable, unreliable and 

unacceptable. The evidence of P.W. 14 who claims to take 
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shelter in the store of signal sector and further claims to see 

from veranda of signal sector taking away Lutfor Rahman 

towards D.G.’s Banglow in way of assaulting manner from the 

office of 24 Battalion also can’t be relied upon. Although P.Ws. 

12 and 14 were observing from the same position but their 

evidence appears contradictory. P.W. 22 admittedly was on 

leave on the date of occurrence. Thus his claim of seeing the 

occurrence in the manner of coming out from the residence to 

the office in the midst of such horrific situation and again return 

to residence and afterwards coming out from residence and also 

seeing the appellant with others assaulting Lutfor Rahman and 

to take him away from Battalion is no more but a myth and that 

can’t be relied upon. He further admitted in his cross-

examination that the appellant did not work with him. So his 

identification of the appellant appears highly doubtful. P.W. 24 

admittedly was in his apartment in Peelkhana on the date of 

occurrence and having aware of the situation in Peelkhana he 

remained in his apartment under close door. He claims that at 

one time the rebellions entered into his room by breaking door 

and took him out and on his way he came to see the appellant 
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and others to assault Lutfor Rahman. As it appears from his 

evidence he was taken at about 10.45 A.M. by breaking door by 

armed rebellions and in view of the facts it can’t be believed to 

lead him alive. His evidence appears unreliable. Admittedly he 

went on U.N. Mission. P.W. 29 was at golf ground and being 

adviced of having safe shelter he came to Line and therefrom he 

claims to see the appellant and others as many as more than 15 

persons appears highly impracticable and thus unacceptable. 

More so, his evidence does not find any corroboration with the 

evidence of P.Ws 12, 14 and 22 in taking away Lutfor Rahman 

in assaulting manner. The evidence of P.W.48 does not bear 

any substance. He simply claims to see the 

condemner/appellant and others with agitated mood but no 

overt act. The evidence of P.W. 116 does not bear any 

substance. He merely saw the appellant and other on discussion 

with arms and ‘j¡lj¤M£ AhØq¡u’. He refers the appellant and others 

as many as 14 persons with their regiment number which 

appears unusual and tutored. Similarly, the testimony of P.W. 

401 does not bear any substance. Taking away of the vehicle of 
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the commandant finds no support to the charges brought against 

him.    

Mr. Md. Aminul Islam further submits that none of the 

P.Ws identified the appellant on dock and trial court did not 

take into consideration of the written statement of the appellant 

submitted in examination him under Section 342 of the Code of 

criminal Procedure at which the appellant was highly 

prejudiced and caused miscarriage of justice. 

Mr. Islam the learned Advocate also submits that the 

appellant was taken on remand and was put under inhuman 

physical and mental torture and obtained the confessional 

statement on duress and coercion and that it has no 

corroboration with the evidence of the P.Ws. and that can’t be 

taken in to consideration as evidence. The Reference as against 

him is liable to be rejected and the Criminal Appeal/Jail Appeal 

filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 
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formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy in attending at 

the  office of Gofran Mollik on 24.02.2009, holding arms by 

way of plundering kote, entering into the office of  Sadar Rifle 

Battalion, took away Lt. Col. Lutfor Rahman therefrom and 

ultimately killed him by firing behind the M.T. line of 13 Rifle 

Battalion. All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 
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scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e Kg©iZ AvwQ| NUbvi c~e© †_‡K 

kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, 

we‡`kx wgk‡bi my‡hvM, †mbv m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ 

Kg©m~Pxi jf¨vsk BZ¨vw` wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl 

weivRgvb wQj e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: 

K‡b©j jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b 

_vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK 
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c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii 

Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs 

†KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û 

hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ 

Awdmvi‡`i mv‡_ wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K 

wb‡q `ievi n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi 

†M‡U wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 

7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û 

wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i 

hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj 

e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G nvwRi 

nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb 

m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I 

j¨vÝ bv‡qK Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq 

†h, ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj n‡j 

†Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U Zv Rvbv‡ev| 

ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K †Mvdivb gwjøK 

gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv Av`v‡qi Rb¨ Awdmvi‡`i 

wRw¤§ Kiv n‡e|’  
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All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 12, 14, 22, 24, 29, 48 and 116 are eye 

witnesses to the occurrence and they all saw him with arms, in 

unlawful assembly and participating to the occurrence.  

P.W. 12 deposed-  

‘†ek wKQz mg‡qi ci Avwg cwiw ’̄wZ ch©‡e¶‡bi Rb¨ Store i“g Gi 

`iRvi cv‡k `vovB Ges `iRv dvK w`‡q †`wL AwabvqK †jt K‡Y©j jyrdi‡K 

wmcvnx Ggivb †PŠt nvwej`vi Zv‡ni wmcvnx AvwRg cv‡Uvqvix, j¨vÝ bv‡qK Kwig 

wmcvnx AvivdvZ Ges my‡e`vi †gRi †Mvdivb gwj−K mn Av‡iv K‡qKRb mk ¿̄ 

Ae ’̄vq AwabvqK‡K wN‡i †d‡j‡Q Ges Zv‡K gviwcU Ki‡Z Ki‡Z †U‡b wnP‡i 

DG Gi evs‡jvi w`‡K wb‡q hvB‡Z‡Q|’ 

P.W. 14 deposed-  

‘MZ 25/2/09 ZvwiL mKvj 6.15 wgt Avwg 24 ivB‡dj e¨vUvwjq‡bi wmMbvj 

IqvK©m‡c `vwq‡Z¡ Avwm| .................................. wKQz¶b ci †`wL AwabvqK 

jyrdi ingvb ª̀“Z †n‡U G‡m †`vZjvq Zvi Awd‡m Ae ’̄vb †bb| ZLb †`wL 

†mvnive gwj−K m‡½ nvwej`vi Zv‡ni j¨vÝ bv‡qK Kwig wmcvnx Ggivb, wmcvnx 
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AvwRg cv‡Uvqvix wmcvnx AvivdvZ û‡mb Ges wmcvnx wgRvbyi ingvb mn AviI 

A‡b‡K mk ¿̄ Ae ’̄vq 24 e¨vUvwjq‡bi Awdm GjvKvq Av‡m| c‡i AwabvqK 

j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi mvg‡bi iv —̄v w`‡q Acgvb 

RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j hvq|’ 

P.W. 22 deposed-  

‘25/02/09 Zvwi‡L mKvj 9Uvq †Mvjv¸wji kã ïb‡Z cvB| 

...................... ZLb †`wL 24 e¨vUvwjq‡bi AwabvqK †jt K‡Y©j jyrdi‡K 7/8 

Rb we‡ ª̀vnx †U‡b wnP‡o 24 e¨vUvwjqb †_‡K wb‡q hvB‡ZwQj| Zviv K‡Y©j 

jyrdi‡K gviwcU K‡i| G‡`i K‡qKRb‡K wPwb| Zviv n‡jb my‡e`vi †gRi 

†Mvdivb gwj−K, nvwej`vi Zv‡ni, j¨vt bv‡qK Avt Kwig, wmcvnx Bgivb, wmcvnx 

AvivdvZ Ges wmcvnx AvwRg cv‡Uvqvix| Ab¨‡`i wPb‡Z cvwi bvB| H mk ¿̄ `j 

†jt K‡Y©j jyrdi‡K AviI ỳ‡i wb‡q †M‡j Avwg †`Iqvj UcwK‡q Avgvi †m±‡ii 

Awd‡m Avwm|’ 

P.W. 24 deposed-  

‘Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 

e¨vUvwjq‡bi AwabvqK jyrdi ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i 

g‡a¨ †Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx 

Bgivb, wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwi|’ 

His taking arms by plundering kote and participation to 

the killing of Lt. Col. Lutfor Rahman finds inference from his 



 

 

1355 

own confession- ‘Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ 

†bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| 

BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| 

Avwg Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ 

bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z 

†`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm 

I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| 

my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj 

e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K 

wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 

Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI 

†j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q 

hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I 

mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK Avgv‡K 

†mLvb †_‡K P‡j †h‡Z e‡j|’ 

P.Ws. 29, 48 and 116 saw the condemner/appellant with 

arms and to make firing with agitated mood. P.W. 116 

identified him with his regiment No.   
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No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.35 Lance Naik/47474 Md. Ekramul 

Islam. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 



 

 

1357 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.7 Major Tareq Md. Bhawali 

 P.W.9 Lt. Col. Md. Maksudul Haque 

 P.W.15 Sepoy Md. Fazlul Hoque 

 P.W.17 Havilder Md. Motaleb 

 P.W.24 Lt. Col. Md. Ashif Abdur Rouf 

 P.W.29 Havilder/42699 Md. Habibur Rahman 

 P.W.33 Lt. Col. Md. Reazul Karim 

 P.W.70 Naik /50933 Ershadul Karim 

 P.W.77 Major Roksana Khanom 

 P.W.356 A.M. Julfikar Hayat, Magistrate. 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant along with confessional statements of co-

accused – Sepoy Md. Selim Reza (C.S. 06) 

   Sepoy Md. Kazal Ali (C.S. 11) 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 
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P.W.6 Majr Rezaul Mostafa Md. Asad-ud-Doula 

P.W.48 Maj. Ishtiak Ahmed Khan 

 P.W.52 Lance Naik Al-Mahmood Kabir 

 P.W.340 Sepoy/74166 Md. Nazmul Hoque 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.427 Tasnuva Maha 

 P.W.453 Sepoy /79173 Ripon Kumar Biswas 

 P.W.489 Havilder/24691 Md. Nazrul Islam 

 P.W.580 Havilder/47672 Md. Mokter Hossain and 

Omitted –P.W.116 Lance Naik Abdur Rahman.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.6 deposed that he joined in the army in 1982 and 

commissioned in the year 1983. Afterwards he served in 

different cantonments. He went on mission and joined in the 

BDR on 02.10.2006 as Western Desk Staff Officer of Rifle 

Security Unit of BDR Headquarter and co-ordinate the work of 

BDR of Khulna, Rajshahi, Dinajpur and Rangpur. He also was 
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in charge of quarter master and also discharged administrative 

function. Major Gajjali was in charge of Eastern Desk and co-

ordinated the works of BDR of Mymensing, Dhaka, Sylhet, 

Comilla, Coxesbazar and hill districts. Besides, he was also in 

charge of Adjustment and Accounts. On 21.02.2009 at about 10 

A.M. he was in his office. Commander Lt. Col. Ershad Ibney 

Amin was also in his office. At that time Zonal Field Staff 

Officer Major Hossain Shahid Shah Nawaj informed him that a 

leaflet has been recovered from inside Peelkhana. After a while 

his commandant called him in his office and discussed over the 

matter. In the leaflet there was the allegation against the 

activities of DG and Col. Mujib and no army officer was 

required in BDR. Later on, from Shah Nawaj he came to know 

that Salim Reza of 44 Battalion and Ekram of 24 Battalion 

distributed the leaflet.  

In cross-examination on behalf of the 

condemner/appellant Naik Lance Nayek Ekramul Islam, he 

stated that he was running for fear of his life but at the direction 

of DG he became encouraged to come out. He took a run for 

about 8/10 minutes. Investigation officer did not seize any 
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leaflet from him. He denied the suggestion that he was not 

aware of the distribution of leaflet and that he implicated the 

condemner/appellant falsely and that he deposed falsely.  

P.W.7 deposed that he was in Army as commissioned 

officer in 1985. He had his posting in BDR at different times. In 

Feb, 2009 he was posted at 45 Rifle Battalion, Mymensing. On 

the occasion of BDR week in the month of Feb, 2009 he was 

entrusted with distribution of invitation cards to the invitees and 

accordingly he joined BDR Headquarter on 14.02.2009. On 

joining he had been attending his office in Peelkhana from his 

residence at Nakhalpara. On 21.02.2009 some leaflets were 

distributed in BDR. Under the circumstances 11 Majors were 

posted at important establishments. He had his duty on 

23.02.2009 from 2 P.M. to 22 P.M. at quarter guard. On 

24.02.2009 while he was on duty he happened to meet with 

Maj. Shahnewaz at about 10 O’clock who infromed him of 

leaflet recovered on 21.02.2009 was distributed by 

condemner/appellant Lance Naik Ekram along with Sepoy 

Salim Reza and Sepoy Moyeen and the leaflets were composed 



 

 

1361 

in computer of Zakir, proprietor of Prim Coaching Centre, 

adjacent to gate No.5.  

In cross-examination on behalf of condemner/appellant, 

he stated that he has gone through the FIR. He did not handover 

any leaflet to I.O. From gate No.4, he went to Mymensing and 

remained there for two months. During these two months he 

had no communication with I.O. He did not make any written 

statement to BDR Headquarter. He came to Dhaka to depose 

before the I.O. He denied the suggestion that no leaflet was 

distributed in Peelkhana. He denied the suggestion that he had 

no knowledge of the occurrence and that he deposed as being 

tutored.  

P.W.9 deposed that for receiving President Rifle award 

he was attached with Peelkhana and attended Darber on 

25.02.2009 at 8.40A.M. Darbar started at 9 A.M. D.G 

exchanged greetings.  At about 9.30 when DG was delivering 

speech Sepoy Moyeen of 13 Battalion entered into Darber and 

pointed arms on DG. Sepoy Kajal of 44 Battalion also entered 

into Darber with arms. DDG had his seat on the left side of DG. 

DDG caught hold Moyeen. Other officers disarmed him. Sepoy 
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Moyeen fell down on the stage. Afterwards he heard a firing 

and instantly BDR personnel raised a voice ‘Rv‡MvÕ. There 

happened violence in Darber. Some BDR personnel stood up. 

DG tried to cool down them but BDR personnel attempted to 

leave Darber. He came to hear firing sound from outside 

Darber. Firing sound was increasing gradually. DG also 

directed the commanders to control their respective troops. At 

one time senior officers took DG under the shade of screen 

behind the stage. When firing happened inside Darber, it 

became vacant. He was observing all taking shelter behind the 

stage. A few minutes after Sepoy Salim of 44 Battalion 

appeared near to the stage with arms and megaphone and asked 

the officers behind the stage to come out. DG and DDG along 

with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and ordered to go one by one. 

They proceeded towards west through a line. As soon as D.G. 

came out from the west gate he came to see the 

condemner/appellant Lance Naik Ekram along with Sepoy 

Ibrahim, Sepoy Obaidul, Sepoy Rafiqul, Sepoy Sajjad of 24 

Battalion and Sepoy Salim Reza, Sepoy Atoar of 44 Battalion 
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fired towards officers. Sensing the consequence of the situation 

he escaped himself and left Peelkhana.  

In cross-examination on behalf of condemner/appellant 

he stated that he arrived at Peelkhana on 15.02.2009 and was 

allocated a room in officer’s mess. He did not submit the award 

to the I.O. which he got from Prime Minister. He took shelter 

behind the screen to the eastern side. He was lying having his 

chest with the floor and his head to the west. The stage was to 

the west from his position. The stage of the Darber was on 4' 

height. He spent about an hour on lying condition. He denied 

the suggestion that he could not see anything on the stage. 

There were three thousand BDR personnel in Darber. He denied 

the suggestion that all the members present left Darber. He took 

exit through east-south corner. He had no opportunity to meet 

with any officer. He denied the suggestion that there were two 

groups in BDR, both inside and outside. He did not serve in 

44/24/13 Battalions. He cannot say whether there were BDR 

personnel of same name. FIR was lodged on 28.02.2009. After 

the occurrence he went to Peelkhana on 27.02.2009 for the first 

time. He did not inform the occurrence either to the police 
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station or superior authority. He deposed before the I.O. on 

11.03.2009. Prior to that he had no meeting with I.O. He had 

his mobile phone with him but did not talk with anybody over 

mobile. He denied the suggestion that he did not see the 

occurrence. He denied the suggestion that he deposed falsely at 

the instance of I.O. He denied the suggestion that none of the 

BDR personnel had arms in their hand and none entered into 

Darbar with arms. He denied the suggestion that DG was under 

the care of armed guards. He denied the suggestion that in spite 

of direction of DG some officers left Darbar and they killed 

other officers. He denied the suggestion that the 

condemner/appellant had no implication in killing army officers 

and to make a sheild of their own offence they implicated the 

condemner/appellant and others falsely and that he deposed 

falsely.  

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms and pointed arms on 

D.G. and behind him Kajal entered into Darber. All BDR 
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personnel stood up and were leaving Darber. He also came out 

from Darber and on his way to 24 Battalion when he reached in 

the middle of Sultan ground and north-west of Babor ground he 

came to see Sepoy Masum of 24 Battalion followed by the 

condemner/appellant Lance Naik Ekramul and Sepoy Paltan 

Chakma, Sepoy Mukul Alom with arms to move forward. At 

that time he also came to see Maj. Mobinul Sarker, unit officer 

of 24 Battalion to come through northern road to the east of the 

pond and he also came to see that Sepoy Masum burst fire on 

Maj. Mobin and consequently Maj. Mobin fell down on earth. 

Afterwards he ran towards 24 Battalion and came up on 4th 

floor of the Line.  

In cross-examination on behalf of condemner/appellant, 

he stated that he had his seat in Darbar near to pillar No.9. He 

can’t say how much time DG delivered his speech. For 

compliance of D.G’s. order he waited sometimes in Darbar. He 

heard firing from outside. D.G. invited BDR person to come 

back in Darbar. He denied the suggestion that out of preplan he 

went out Darbar to participate in the rebellion. He was in 

Darbar for about half an hour hearing firing sound. He went out 
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to his unit through south gate. It was easy to go 24 Battalion 

from south gate. 24 Battalion was to the east-north corner from 

Darbar. He was not aware of north door. Each door was for the 

BDR personnel. He saw a pick up to the west of Darbar hall. He 

came to see some BDR person to control rebellions in front of 

Line. Their number was a few. The condemner/appellant Ekram 

hailed from Comilla. He could not inform the occurrence to any 

authority. He denied the suggestion that he ran away by 

committing murder. He denied the suggestion that he did not 

see the condemner/appellant and that he deposed falsely.  

P.W. 17 deposed that he attended Darber on 25.02.2009 

with other BDR personnel. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Sepoy Kajal of 44 Battalion also entered 

into Darber with arms. Officers present in Darber detained 

Sepoy Moyeen and disarmed him. Sepoy Moyeen fell down 

and Sepoy Kajal left out. BDR personnel shouted with the voice 

‘S¡−N¡’ and stood up. Meanwhile he heard firing from outside. 

Every one tried to leave Darbar. He also left Darbar and 

proceeded towards 24 Rifle Battalion. He came to see the 
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condemner/appellant Lance Naik Ekramul and Salim Reza of 

44 Battalion to move towards Darbar on firing.  

In cross-examination on behalf of condemner/appellant 

he stated that he read up to class seven. He can’t remember with 

whom who left Darbar. He can’t say who took over the 

possession of the arms of Moyeen. He saw him to disarm. He 

can’t say how many persons named Ekram were in 24 

Battalion. He knew the condemner/appellant of 24 Battalion 

and saw him to make firing. The condemner/appellant Ekram 

joined in 1986 in BDR and he hailed from Comilla. He denied 

the suggestion that the condemner/appellant joined in BDR in 

1980. He can’t say how many persons of 24 Battalion went to 

Darbar. On the west side of Darbar there was a fountain. He did 

not see any guards at that time. He denied the suggestion that he 

did not see the condemner/appellant and that he deposed 

falsely.  

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the eastern side of old 

D.G Bhaban. At about 9.30 A.M. he heard firing from the west 

side of his residence. He contacted with the Signal room and 
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was informed that some BDR personnel created disorder in 

Darber. Then he talked with Maj. Gofran Mollik over mobile. 

Gofran Mollik asked him to remain silent in the residence. At 

about 10 A.M. he heard firing from D.G’s. residence. He 

remained in his residence closing the door. At about 10.45 

some BDR personnel attacked his residence by breaking door. 

In his residence he had with him his ailing mother, wife, two 

children, bat-man, driver and cook. At the firing by the 

rebellions he raised up his hands and surrendered to their 

orders. The rebellions took him out of the residence along with 

his family members and confined him in the prison cell of 

quarter guard and therefrom he came to see many BDR 

personnel of 24 Battalion to call them by bad names and among 

them he could identify the condemner/appellant Lance Naik 

Ekram, Subader Waliullah, Habilder Shahbuddin, Habilder 

Sirajul, Lance Naik Rezaul, Sepoy Rezaul, Sepoy Shamim Al 

Mamun, Sepoy Kamrul Hasan, Sepoy Sohel, Sepoy Emran, 

Sepoy Soleman, Sepoy Shakil, Sepoy Majaher, Sepoy Goutam 

Day, Sepoy Uttam Barua, Sepoy Harun or Rashid, Sepoy 
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Mahsin, sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook 

Karim, Cook Shahidullah and Cook Shafiqul with arms.  

In cross-examination on behalf of condemner/appellant, 

he stated that he can’t say who was in charge of the quarter 

guard on 25.02.2009. He knew the condemner/appellant well. 

He can’t say where other Ekramul were posted. He denied the 

suggestion that he deposed falsely against the 

condemner/appellant.  

P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion and also attended golf ground to 

prepare stage for cultural function under the leadership of Maj. 

Shah Alam (P.W.12). At about 9.30 he came to hear firing 

sound from the side of Darbar. At the request of Subeder 

Shahadat for safe shelter he moved towards Battalion and 

thereafter he came to Line and therefrom he came to see the 

condemner/appellant Lance Naik Ekramul along with Sepoy 

Azim Patowary, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jamarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Emran Chaudhury, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, Sepoy Jahangir,  Sepoy Sankar, Lance 
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Naik Manik, Lance Naik Badsha Mia, Sepoy A. Based and 

some others with arms. They were making firing and abusing 

with excited mood. 

 In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not see anything and that 

did not go to Line and that he did not see the 

condemner/appellant and others in agitated mood. 

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard since 6 A.M. At 

about 8.50 A.M. he was in the room of the duty officer. He 

came to see through door some 20/25 BDR personnel with 

suspicious mood there. At his challenge they scolded him and 

assaulted him. He took notice that the guards at the armory to 

remain silent. The rebellions fastened him with his hands and 

legs and attempted to murder him by strangulation and also 

snatched away his mobile and wrist watch and kept him 

confinement closing the door from outside. They also snatched 

away the key from guard commander Habilder Shahjahan and 

plundered armory. The BDR personnel were directing to take 

arms and to go to magazine for ammunition. Among them he 
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could identify the condemner/appellant Lance Naik Ekram 

along with Sepoy Rafiqul, Sepoy  Selim  Reza,  Sepoy Sajjad,  

Sepoy  Kajal, R.P. Rezaul, Sepoy Jashim Mollik, Sepoy 

Obaidul and Sepoy Habib. Among them Sajjad hailed from 13 

Battalion. Ekram of 24 Battalion, R.P. Rezaul of Sadar 

Battalion and all the rest hailed from 44 Battalion.    

In cross-examination on behalf of the 

condemner/appellant, he denied the suggestion that he was not 

confined in quarter guard and that he did not see anything and 

that nobody told him anything.  

P.W.48 deposed that in the year 2008 he had his 

involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 Battalion. On 

25.02.2009 at about 9 A.M. he was in Darber Hall. Darber 

started at 9 A.M. At 9.30 A.M. some BDR personnel came near 

to DG. Among the BDR personnel Sepoy Moyeen pointed arms 

to DG. Sepoy Kajal was behind him. Army officers disarmed 

Moyeen. Kajal ran away. He heard two round firing. BDR 

personnel came out from Darber Hall. At one stage, he also 

came out from Darber and was running towards west. To the 

north of Darber Hall he found Sepoy Imran, Mohit, Sepoy 
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Habib to run with arms towards Darber with excited mood. He 

went to the soldier’s family quarter. Sepoy Uzzal took him to 

his residence at Gomi 16 #. Three soldiers also entered into that 

residence. He sought help over phone. After a while Sepoy 

Sohel Rana entered into the residence with arms. Sepoy 

Sajahan asked all of them to join the rebellion. From 4th floor he 

came to see the condemner/appellant Lance Naik Ekram to 

make an announcement through mike that they have killed DG 

and other officers also be killed.  

In cross-examination on behalf of condemner/appellant 

he stated that he deposed before the I.O. of Naik Subader 

Hoque. He joined in 24 Battalion on 02.04.2008. There may be 

number of BDR personnel named Ekramul in 24 Battalion but 

he knew this Ekramul who is an accused to this case. He did not 

come down from that residence prior to leaving that. He denied 

the suggestion that he did not hear any miking from 4th floor. 

P.W.52 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar and was on duty as sound system 

operator. At 9.20/25 A.M. Sepoy Mayeen pointed arms on D.G. 

Officers disarmed him. Sepoy Kajal also followed him with 
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arms but later on escaped. There happened firing outside 

Darbar. The condemner/appellant Lance Naik Ekramul along 

with Sepoy Selim Reza, Ibrahim. Aftab, Rafiqul, Sepoy Ayub 

and some others entered into Darbar with arms through 

maingate. They killed one officer by firing. Selim Reza and his 

accompanying BDR personnel burst fire on the officers and 

consequently D.G. along with other officers sustained fire 

injury and fell down. 

 In cross-examination on behalf of condemner/appellant 

he stated that the arrangement of sound system was by the side 

of the stage. In Darbar there was no other presentator. Pesh 

Imam of central mosque was reciting from the holly Quran and 

he was in a civil dress. That pesh Imam is no more alive. He 

denied the suggestion that since he knew the fact he was killed. 

He can’t say whether there was C.C. camera in Darbar. C.O. 

Taslim attended Darbar. He did not see him in Darbar at the 

time of firing. He deposed before I.O. Kaher Akanda. Kaher 

Akanda did not ask him the name of the officer who sustained 

bullet injury.  He can’t say in which company the appellant had 

his posting. He reiterated that he knew the appellant from 
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earlier. He denied the suggestion that the appellant was not 

known to him prior to the occurrence.   

P.W.70 deposed that he attended Darbar on 25.02.2009. 

Sepoy Moyeen pointed arms on D.G. Other officers disarmed 

him. He also stood up. Later on he came out and on his way to 

unit he came to see on the condemner/appellant Lance Naik 

Ekramul (47474) to move towards Darbar with S.M.G. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he remained standing in 

Darbar for about 10 minutes. He did not see any one in Line.  

‘®~p¢eL m¡Ce’  and ‘ ®~p¢eL hÉ¡l¡L’, both are at same place. He 

denied the suggestion that he did not see the 

condemner/appellant on the date of occurrence and that he did 

not attend Darbar on that date.  

P.W.77 deposed that on 03.09.2007 she joined as 

Pathologist in BDR hospital and on the date of occurrence she 

attended Darbar with other officers. She further deposed that 

later on she identified condemner/ appellant Lance Naik 

Ekramul Islam and DAD Nasir, Sepoy Salim Reza, Sepoy Kajal 

Ali, Sepoy Moinuddin, Sepoy Shahabuddin, Sepoy Siddique, 
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Sipoy Sumon Mia, Sepoy Sajjad, Sepoy Saidur, Sepoy Ibrahim, 

Sepoy Obaidur, Sepoy Habibur, Sepoy Jashim Mollik, Sepoy 

Motin, Sepoy Muhit, Sepoy Mehedi Hasan, Habilder 

Moniruzzaman, Sepoy Rafiqul Islam whom she saw in Darber 

with the photo preserved in BDR Headquarter. 

In cross-examination on behalf of the 

condemner/appellant she stated that she did not take up any 

photo by herself and did not see the negative of the photo. He 

can’t say who snapped the photo. Dr. Maj. Farzana Kalam and 

Col. Yeasmin were with her. She did not serve in any battalion. 

She identified the accused by seeing the photos. She denied the 

suggestion that she deposed falsely.  

P.W.340 deposed that on 25.02.2009 he was on duty as 

guard commander at Kazi Nazrul. After handing over the 

charge to Sepoy Monju he came back to his Line. Then he 

heard firing. From varanda he came to see BDR personnel 

coming out from Darbar. He also came to see 65340 Sepoy 

Jahangir and some others with arms. They were directing all to 

come down in default threatened to fire. Among them she could 

identify the condemner/appellant Ekramul Islam, Subader 
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Ashraf Ali, Habilder Shahbuddin, Naik Razzaque, Imam Hasan, 

Naik Shamsher, Sepoy Goni Amin, Sepoy Mamman, Sepoy 

Omar Faruque and Naik Razab Ali. They all were moving 

towards Darbar on firing.  

In cross-examination on behalf of condemner/appellant, 

he stated that he did not see any officer in the mess. She had his 

duty at gate No.4. In the Line there were many BDR persons. 

He denied the suggestion that he himself was a rebellion and 

that he deposed falsely.  

P.W.356 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that on 

13.07.2009 he recorded the statement of the 

condemner/appellant under Section 164 of the Code of 

Criminal Procedure. He exhibited the statement as exhibit 586 

and his signature exhibit 586/1 series.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

make understand the condemner/appellant of the consequence 

of the confession and that he did not certify the column 8 
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properly and that the condemner/appellant did not make the 

statement voluntarily.  

P.W.411 deposed that on 25.02.2009 he had his duty in 

Rifle Museum on 11.00 A.M. to 1 P.M. At about 9.30 he heard 

firing. He was waiting in the Line. He came to see the 

condemner/appellant 47474 Ekram on a pick up along with 

68696 Sepoy Jewel, 78480 Sepoy Rahim and to ‘j¡C¢Lw’. 

In cross-examination on behalf of condemner/appellant, 

he stated that he took shelter under a shade for the time being. 

He denied the suggestion that he did not see the 

condemner/appellant and that he deposed falsely.  

P.W.427 deposed that her husband Maj. Tanvir 

(deceased) left his residence on 25.02.2009 at morning to attend 

Darber. She ranged runner of her husband and got information 

of disorder in Darber. She tried to connect with her husband on 

mobile but it was switched off. Thereafter she contacted with 

the runner of her husband but he ill treated her. Later on, she 

contacted with her husband on mobile of Maj. Aziz and came to 

know of the revolt by the BDR personnel. Afterwards the 

condemner/appellant Lance Naik Ekramul along with Sepoy 
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Atiq, Zia, Habibur, Amzad, Razibul, Ramjan, Shawkat, 

Signalman Delower, Sepoy Salay, Sepoy Al Mamun, Sepoy 

Rion entered into her residence by breaking door and they 

assaulted her with rifle and snatched away her belongings. The 

condemner/appellant Lance Naik Ekramul pointed rifle on her 

neck and fired but she being narrowly escaped having fell 

down. She further deposed that at the time of occurrence she 

did not know the name of the accused. Later on she identified 

them with footage. She did not file any video footage.  

In cross-examination on behalf of condemner/appellant 

she denied the suggestion that she did not disclose the name of 

the any accused before I.O. and that she could not identify any 

BDR personnel at the time of occurrence and that she deposed 

falsely.  

P.W.453 deposed that on 25-26 Feb, 2009 he had his duty 

on central quarter guard. On 26.02.2009 at about 9 A.M. 

rebellions attacked the quarter guard. He tried to come out but he 

was threatened to death by pointing rifle. Meanwhile 5/7 soldiers 

broke down the door and took away bullet box. He happened to 

see the duty officer Maj. Riaz confined in JCO room. The 
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rebellions were 30/35 in number. After a while the rebellions 

broke down the door of Kote and took away arms. Among the 

BDR personnel he could identify the condemner/appellant 47474 

Lnk. Ekramul along with 63907 Sepoy Salim Reza, 63922 

Sepoy Kajal Ali, 74852 Sepoy Rafiqul, 74694 Sepoy Jasim 

Mollic, 56942 Sepoy Habibur Rahman and 77224 Sepoy Sajjad. 

Afterwards he heard firing from Darber Hall. 

In cross-examination on behalf of the 

condemner/appellant he stated that quarter guard was under 

control of the rebellion. He was with uniform. I.O. did not seize 

any arms from him. He denied the suggestion that he confined 

all others in quarter guard at the point of his arms. He denied the 

suggestion that he did not see the condemner/appellant and that 

he deposed falsely. He served in Peelkhana but he did not serve 

in 44 Battalion.  

P.W.489 deposed that ASP Raunakul showed him a video-

footage on 14.09.2009 and he identified the condemner/appellant 

47474 Ekramul Islam along with 43918 Robiul, 37870 Emdadul 

Hoque, 74910 Sohel, 60273 Munsur and 60500 Faker Ali. He 

identified the picture, exhibit- CIL series.  
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In cross-examination on behalf of condemner/appellant he 

stated that there is no reference of case number and where from 

it was got in the photo and there is no date under his signature. 

He denied the suggestion that the photos have not been seized in 

connection with the case. He denied the suggestion that the 

photo has been created in pasting manner and that he deposed 

falsely.  

P.W.580 deposed that on 25.02.2009 he was present in 

Darbar. Sepoy Moyeen and Kazal Ali entered into Darbar with 

arms. Many BDR personnel left Darbar. He also left Darbar and 

on his way to hospital he came to see the condemner/appellant 

Lance Naik Ekramul (47474) along with Sepoy Jewel (68696) 

and Ramjan to move towards Darbar on firing.  

In cross-examination on behalf of condemner /appellant 

he stated that he left Peelkhana on 26.02.2009 after evening. On 

25.02.2009 he sustained injury in Peelkhana and took treatment 

in the hospital. He has no papers for such treatment. He deposed 

before the I.O. on 17.02.2011. He denied the suggestion that he 

was exempted as an accused for deposing falsely.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 02.07.2009 and took him on 

remand for 10 days at three times. Prior to arrest he was in 

Peelkhana. He recorded the statement of P.W.24 on 13.03.2009. 

He deposed in 161 statement that he did not attain Darbar on 

25.02.2009. He also did not depose whether he had talk with the 

appellant on 25.02.2009 and 26.02.2009. He also did not depose 

that the appellant as in his residence. He did not seize anything 

from the residence of P.W.24. He also did not depose that he 

ever served in 24 Battalion and that anyone died in quarter 

guard. He recorded the statement of P.W.411 on 30.04.2009. 

P.W.411 was not present in Darbar on 25.02.2009. He did not 

specify in what Line he went on that day. He also did not depose 

as of firing by the appellant. After having heard firing sound at 

9.30 he saw the appellant. He recorded the statement of P.W. 

340 on 30.04.2009. P.Ws. 168 and 169 (as cited in C.S.) since 

they were together in the Line on the same time. He denied the 

suggestion that they deposed contradictory statement about the 

condemner/appellant. P.W.15 did not specify in his 161 

statement where he was. He denied the suggestion that he did not 
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depose in 161 statement that he ever met with the 

condemner/appellant. He recorded the statement of P.W.17 on 

04.05.2009. 24 Rifle Battalion was 200/250 yards away to the 

north-east of Darbar. There were several buildings, 

establishments, trees in Peelkhana. He denied the suggestion that 

for the cause of such establishments and trees it was 

impracticable to see Darbar from 24 Battalion. P.W.17 deposed 

in 161 statement to run towards Line. He also deposed that in the 

Line he hid himself in a bathroom. He denied the suggestion that 

he did not specify the time when he saw the appellant. He 

recorded the statement of P.W.70 on 27.04.2009. He did not 

depose before him that anyone threatened him. He deposed in 

his 161 statement that at one time he hid himself in the bathroom 

and under cot of the Line. P.W.48 deposed before him that he 

served in 24 Battalion. He denied the suggestion that P.W.24 did 

not see the appellant on 25.02.2009 and that he did not refer the 

badge No. of the appellant. He deposed in his 161 statement as 

of Naik Subeder Haque. He denied the suggestion that he cited 

Naik Subeder Haque as witness instead of accused. He denied 

the suggestion that the appellant is not the accused of whom 
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P.W.48 deposed.   P.W.48 deposed of Lance Naik Ekram but did 

not refer the badge No. He denied the suggestion that none of the 

witnesses deposed against the appellant. He verified 164 

statement of the appellant.  

The confessional statement of Lance Naik Md. Ekramul 

Islam runs as under-  

“Avwg wcjLvbvq 24 ivB‡dj e¨vUvwjq‡bi ˆmwbK jvB‡b _vKZvg| msm` 

wbe©vP‡bi ci, 2/3 w`b ci Avwg, 44 ivB‡dj e¨vUvwjq‡bi wmcvnx 

†mwjg mn AviI 3 Rb wcjLvbvi wfZ‡ii ev‡¯‹Uej gv‡V Avgv‡`i 

wewfbœ `vex `vIqv wbqv K_v ejwQjvg| Av‡jvPbv KiwQjvg gvMwie 

bvgv‡Ri ci ciB| Avgiv Avgv‡`i 100% ‡ikb, UvBg †¯‹j, mxgvš— 

fvZv, †cbk‡bi ci ỳB BDwbU †ikb wbqv wewfbœ Av‡jvPbv Kwi Ges 

Avgv‡`i wcjLvbv GjvKvi Gg.wc dR‡j b~i Zvcm‡K Rvbv‡bv `iKvi 

e‡j mevB gZvgZ †`B| ¾  w`b ci †mwjg Avgv‡K Rvbvq †h dR‡j b~i 

Zvcm‡K me welq Rvbv‡bv n‡q‡Q| Gi 4/5 w`b ci Avevi †mwjg 

Avgv‡K Rvbvq †h Zvcm mv‡ne †Kvb e¨e ’̄v Ki‡Z cv‡i bvB| 13/2/09 

ZvwiL ỳcyi 12.00/1.00 Uvi w`‡K 30 ivB‡dj e¨vUvwjq‡bi j¨v›m 

bv‡qK Zv‡iK Rvbvq †h Zviv Zv‡`i `vex `vIqv wb‡q mÜ¨vi w`‡K M.P. 

†kL †mwjg mv‡n‡ei evmvq hv‡e| Avgv‡K ‡h‡Z e‡j H w`b ivZ 

8.30/8.45 Gi w`‡K Avwg, Zv‡iK, wmcvnx †mwjg, DAD nvwee 

mv‡ne, DAD Rvwgj mv‡ne mn †gvU 18 Rb †kL †mwj‡gi ebvbxi 

evmvq hvB| wewfbœ fv‡e Avgiv mevB wMqv wgwjZ nB| Avwg, Zv‡iK Ges 

AviI wZbRb BDR U¨vw· K¨v‡e hvB| Avgv‡`i `vex wbqv DAD 

mv‡neiv MP mv‡n‡ei mv‡_ Avjvc K‡ib Ges 2 wU cÎ Zvi nv‡Z †`b| 
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MP mv‡ne dvBj AvKv‡i †`Iqvi Rb¨ e‡jb| Zvici Avgiv P‡j 

Avwm| 

25/02/09 Bs Zvwi‡Li 6/7 w`b Av‡M j¨v›m bv‡qK Zv‡iK, wmcvnx 

†mwjg, 13 ivB‡dj e¨vUvwjq‡bi gCb mn AviI A‡b‡K BDR Gi 5 

bs †MB‡Ui evwn‡i AemicÖvß my‡e`vi †gRi ‡Zvive Avjxi evmvq GKwU 

wgwUs nq| Avwg Zv‡iK n‡Z GB wgwUs-Gi wel‡q ïwb| Z‡e Avwg GB 

wgwUs-G hvB bvB| 24 ZvwiL weKvj Abygvb 4.30 wgwb‡Ui w`‡K Avgvi 

e¨vUwjqb wmI †jt K‡b©j jyrdzi ingv‡b ebvbx ’̄ Lvjvi evmvq hvB| m¨vi 

Avgv‡K cvVvq| ebvbx hvIqvi mgq wbDgv‡K©‡U †c‡U«vj cv‡¤úi mvg‡b 

wmcvnx †mwj‡gi mv‡_ †`Lv nq| †m Avgv‡K Avgv‡`i wewfbœ `vex `vIqv 

msewjZ GKwU n¨vÛwej †`Lvq| G iKg n¨vÛwe‡ji 5 Uv c¨v‡KU Zvi 

nv‡Z wQj| cÖvq 1000-1200 n¨vÛwej n‡e| Avgv‡K †m w`‡Z PvBwQj| 

Avwg m¨v‡ii Kv‡Q hvw”Q e‡j †bB bvB| weKvj 5.30 wgwb‡Ui w`‡K 

†mwjg Avgv‡K †gvevBj K‡i mÜ¨v 7.00 Uvi w`‡K 5 bs †MB‡Ui evwn‡i 

wgwUs G Avm‡Z e‡j| 7.15/7.30 Gi w`‡K wd‡i Avwg m¨vi‡K Zvi 

Lvjvi evmv n‡Z Avbv wRwbmcÎ eySvBqv w`qv e¨viv‡K Avwm| Zvici 

LvIqv `vIqv c‡i 5 bs †MB‡Ui evwn‡i wgwUs Gi RvqMvi w`‡K †h‡Z 

_vK‡j GKwU wUb‡mW evoxi mvg‡b wmcvnx †mwjg mn 10/12 Rb BDR 

†K `vov‡bv †`wL| wgwUs-G †h mKj wm×vš— †bqv n‡q‡Q Zv †mwjg 

Avgv‡K †kvbvq| †m Rvbvq †h AvMvgxKvj 25/02/09 ZvwiL `iev‡ii 

mgq †KvZ I g¨vMwRb n‡Z A ¿̄ jyU K‡i †mbv Awdmvi‡`i wRw¤§ K‡i 

Avgv‡`i `vex Av`vq Kiv n‡e| Gi Rb¨ 25 ZvwiL mKvj 7 Uvi mgq 

mevB 44 ivB‡dj e¨vUvwjq‡bi mvg‡b Rgv‡qZ n‡e| Gici cieZx© 

Kg©cš’v †bIqv n‡e| †mwjg mevB‡K iwk PvKz wb‡q Avm‡Z e‡j| me 

Awdmvi‡`i wRw¤§ K‡i ivB‡dj ¯‹yj GÛ K‡j‡R ivLv n‡e| Zvici `vex 

Av`‡qi Rb¨ miKvi‡K Pvc †`Iqv n‡e| 
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25/02/09 Bs ZvwiL mKvj †ejv `ievi ïi“ nq| Avgvi `iev‡i 

hvIqvi K_v wQj bv| Avwg Awdmv‡ii KvR KiZvg| Avwg Avgvi 

Awdmv‡ii evB‡ii Kv‡Ri ivbvi wQjvg|  

9.30 Uvi w`‡K `ievi nj n‡Z ¸wji kã ïwb| Avwg ¸wj ï‡b K¨vw›Ub 

n‡Z †ei n‡q Avwm| 8/10 Rb BDR A ¿̄avix‡K gy‡Lvk civ Ae ’̄vq 

†m›U«vj †KvZ n‡Z A ¿̄ nv‡Z Avgv‡`i e¨vUvwjq‡bi w`‡K Avm‡Z †`wL| 

Gi g‡a¨ wmcvnx †mwjg‡K wPwb| Zvi gy‡L gy‡Lvk wQj| KÉ ï‡b Avwg 

Zv‡K wPwb| †mwj‡gi mv‡_ GKRb Avgvi nv‡Z GKUv SMG Zy‡j †`q| 

Avwg A ¿̄ wbqv †Kw›U‡bi wfZ‡i hvB| wKQy¶b ci †Kw›Ub n‡Z †ei n‡q 

Avgv‡`i wewìs Gi Iqv‡ji mv‡_ ùvovBqv _vwK| †`wL †h 2 Rb 

gy‡Lvkavix BDR †jt K‡b©j Bqvmwgb Gi Kvco a‡i UvbvUvbx Ki‡Q| 

GKRb g¨vWv‡gi Mjvq a‡i| Avwg wMqv g¨vWvg‡K QvovBqv Avwb| Zvici 

Avwg g¨vWvg‡K m`i ivB‡dj e¨vUvwjq‡bi Awd‡m DVvBqv Avwg 24 

e¨vUvwjq‡b P‡j Avwm| Avwg †mLv‡b A ¿̄ nv‡Z cÖvq 12.30 ch©š— _vwK| 

e¨vUvwjq‡bi mvg‡b n‡Z iv¯—v n‡Z Kzuwo‡q GKwU bxj Kvco Avwg Avgvi 

gv_vq evuwa| Zvici Avwg 4 bs †MB‡Ui w`‡K hvB| Avevi ‡Mvjv¸wj 

Avi¤¢ n‡q‡Q| RP †MB‡U me mgq GKUv n¨vÛ gvBK _v‡K| Avwg n¨vÛ 

gvBKUv wbqv BDR †`i Ah_v ‡Mvjv¸wj bv Kivi Rb¨ Aby‡iva Kwi| 

Avwg gvB‡K †NvlYv Kwi †h Avgv‡`i †Kvb kÎ“ bvB Ges ¸wj Avg‡`i 

m¤ú`| Avwg mevB‡K kvš— _vK‡Z ewj| 1 Uvi w`‡K bvgvh c‡o †K› ª̀xq 

†Kv‡Z A ¿̄ †i‡L cÖvq 2 Uvi w`‡K Avgvi e¨viv‡K Avwm| Avmi bvgv‡hi 

ci 5 bs †MB‡Ui w`‡K hvB| `ievi n‡ji mvg‡b jvj c ©̀v †Niv w`qv 

6/7 Rb Awdmv‡ii jvk †`wL| GKUv jvk Avgv‡`i e¨vUvwjq‡bi Uy AvB 

wm †gRi mv‡jn Avn‡¤§‡`i m¨v‡ii| evKx‡`i wVKg‡Zv wPwb bvB| Gici 

Avwg e¨viv‡K P‡j Avwm| 26 ZvwiL †cv‡b 11 Uvi w`‡K 4 bs †MB‡U 

hvB| ‡MB‡U gš¿x mvnviv LvZyb mn AviI A‡b‡K wQj| Avwg wcK Avc 
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w`‡q †fZ‡i AvUK cov †mbv Kg©KZ©v‡`i cwiev‡ii m`m¨‡`i D×vi K‡i 

4 bs †MB‡U †cŠ‡Q †`B| Avwg ZLb wgwWqvi †jvK‡`i mv‡_ Avgv‡`i 

`vex `vIqv wbqv wKQy K_vevZ©v ewj| weKvj 4.00 Uvi w`‡K e¨viv‡K 

Avwm| †Kvb †jvK ZLb e¨viv‡K bvB| Zvici wmwfj †cvlvK c‡o 03 bs 

†MB‡Ui Iqvj UcKvBqv †ei n‡q hvB| iv‡Z GKwU KvR Pjv Kb÷«vKkb 

mvB‡U wQjvg| 27 ZvwiL Avwg wm‡j‡U hvB| †mLv‡b Avgvi Zvj‡Zv 

fvB‡qi evmvq hvB| miKvix †Nvlbvq 03/03/09 wm‡jU m`i _vbvq 

nvwRi nB| c‡i cywjk Avgv‡K wm‡jU m`i †m±‡i †cŠ‡Q ‡`q| ‡mLvb 

n‡Z 10/03/09 Zvs i¨ve Avgv‡K wbqv Av‡m| c‡i Avgv‡K wcjLvbvq 

cvVvBqv †`q| wcjLvbvi 24 ivB‡dj e¨vUvwjqb n‡Z Avgv‡K 02/07/09 

Bs ZvwiL †MÖdZvi Kiv nh| GB Avgvi Revbe›`x|” 

The confessional statement of co-accused Sepoy Md. 

Selim Reza (C.S.6) runs as under- 

“....H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg 

Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| 

Gici G‡K G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, 

nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m 

bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx 

KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii 

gvwjK RvwKi wQj| †m BDR-Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi 

gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs 

†m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ 

fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg 

Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges 

DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB 

Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i 

e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD 
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nvwee Ges DAD Rwjj `vex mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx 

AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ 

wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, 

ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi 

`vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne 

Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z e‡jb Ges Avgv‡`i wjwLZ 

`vex `vIqv wZwb h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j Avgv‡`i‡K Avk¦vm †`b| 

Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex `vIqv 

†g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg 

wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD nvwee Ges DAD Gi 

†bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL Avwg, KvRj, gCb, 

‡iRvDj, iæ‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i 

Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi 

Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q DAD nvwee Ges DAD 

Rwj‡ji mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- 

G †ivjKj †k‡l DAD nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi 

w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| 

Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© 

wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 

e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx iæ‡ej, 44 

e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi 

e‡jb †m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i 

ivB‡d‡ji wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD 

nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi wQj| .......... H w`b gCb (44 

e¨vUvwjqb) Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi 

Rb¨ e‡j| Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb 

(13 e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx iæ‡ej (DfqB 13 e¨vUvwjqb), 

44 e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 

14/15 Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui 

evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e 
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e‡j Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q 

Abygvb 200 MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv 

hvB| wM‡q †`wL 30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m 

bv‡qK GKivg (24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb 

bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| 

Avgiv †gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq 

AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 

e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU K‡i 

Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, 

Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i 

ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— 

Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I 

PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq 

Kie|” 

The confessional statement of co-accused Sepoy Md. 

Kazal Ali (C.S.11) runs as under- 

“¢hNa 13.02.09 ¢MËx 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ jDe c¤f¤l ®hm¡ 

H−p Bj¡l L¡−R mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿ−el −M¡S L−lz B¢j h¢m ®k, S¡¢e 

e¡z ¢L L¡l−e ¢S−‘p Ll−m h−m BS−L ®nM ®p¢m−jl h¡p¡u k¡−h, 

Bf¢e k¡−he e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S−‘p Ll−m ®p h−m B¢j 

p¢WL S¡¢e e¡z f−l B¢j h¢m pju ®hl Ll−a f¡l−m B¢j k¡hz aMe ®p 

7.30/8.00 V¡l ¢c−L 4ew ®N−V b¡L−a h−mz B¢j ®f±−e BVV¡l ¢c−L 

4ew ®N−V ®k−u ®c¢M ®k, mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h , ¢pf¡q£ 

®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKiy pq BlJ 8/10 Se J ¢pf¡q£ 

jDez aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl h¡p¡u k¡Cz 

®k−u ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ 
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l¦−hm, mÉ¡x e¡−uL a¡−lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq B−l¡ 

A−eL B−m¡Qe¡ Ll−Rz Aaflx ®nM ®p¢mj Bj¡−cl c¡h£ c¡Ju¡ pð−å 

h−me ®k, ea¥e rja¡u H−p¢R Ha c¡h£ c¡Ju¡ HL p−‰ f§lZ Ll¡ pñh 

euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz Bfe¡l g¡Cm fœ 

¢c−u k¡e B¢j fÐd¡e j¿»£−L Ah¢qa Llhz Aafl Bjl¡ ¢fmM¡e¡ Q−m 

B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e ®f±−e c¤CV¡l ¢c−L h¡−úVhm 

j¡−W ¢Rm¡j, aMe ¢pf¡q£ jDe B−lLSe pq h−m ül¡øÌj¿»£l h¡p¡u k¡h, 

Bf¢e k¡−he ¢Le¡z Aafl B¢j, mÉ¡x e¡x n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe pq l¡a fÐ¡u 9 V¡l ¢c−L 

ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡−e ¢X,H,¢X S¢mm, ¢X,H,¢X q¡¢hh ¢Rmz 

®kM¡−e ül¡øÌ j¿»£ Hl p−‰ −cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ a¡l ¢f,H Hl 

¢eLV ¢c−u B¢pz H¢ce a¡¢lM 16.02.09 ¢MËxz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of the 

condemner/appellant and those of the co-accused. It appears 

that he entered into an agreement with the co-conspirators and 

proceeded with them in the residence of Sk.  Selim, M .P. at 

Banani on 13.02.2009 at about 8.30/8.45 P.M.; assembled at 

tin-shade ghar of Zakaria near to gate No.5 on 24.02.2009 at 

about 8 P.M. and took decision – ‘AvMvgxKvj 25.02.2009 Bs ZvwiL 

`iev‡ii mgq †KvZ I g¨vMvwRb n‡Z A ¿̄ jyU  K‡i †mbv Awdmvi‡`i wRw¤§  K‡i 
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Avgv‡`i `vex Av`vq Kiv n‡e| Gi Rb¨ 25 ZvwiL mKvj 7 Uvi mgq mevB 24 

e¨vUvwjq‡bi mvg‡b Rgv‡qZ n‡e| †mwjg mevB‡K iwk PvKz wb‡q Avm‡Z e‡j| 

me Awdmvi‡`i wRw¤§ K‡i ivB‡dj ¯‹yj GÛ K‡j‡R ivLv n‡e| Zvici `vex 

Av`v‡qi Rb¨ miKvi‡K Pvc †`Iqv n‡e ’ and accordingly on the date of 

occurrence  he took up arms in his hand ‘†mwj‡gi mv‡_ GKRb Avgvi 

nv‡Z GKUv SMG Zy‡j †`q| Avwg A ¿̄ wb‡q †Kw›U‡bi wfZ‡i hvB|’ The 

confession of condemner/appellant is inculpatory in nature. Co-

accused Sepoy Md. Selim Reza (C.S. 06) and Sepoy Md. Kazal 

Ali also made similar statement to the implication of the 

condemner/appellant in conspiracy. The above confession of 

the condemner/appellant and those of co-accused appears as a 

relevant fact as against each of the persons believed to be so 

conspiring, as well as for the purpose of providing the existence 

of conspiracy as fur as the purpose of showing that any of such 

person was a party to it and that there is reasonable ground to 

believe that the condemner/appellant and other accused had 

conspired together. His complicity to the conspiracy has also 

been corroborated by the evidence of P.Ws. 6 and 7. Although 

their evidence appears hearsay in nature but it is admitted from 

the attending facts and circumstances of the case.  
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The learned Deputy Attorney General further submits 

that P.Ws. 9, 15, 17, 24, 29, 33, 48, 52, 70, 77, 340, 411, 427, 

453 and 580 all are eye witnesses to the occurrence. From their 

evidence it appears that the condemner/appellant had his active 

participation to the occurrence. P.Ws. 9, 15, 17, 24, 29, 52, 70, 

77, 340, 427 and 580 saw him with arms, in unlawful assembly 

and in different actions. P.Ws. 33 and 453 saw him in 

plundering kote and magazine. P.Ws. 48 and 411 saw the 

condemner/appellant to make direction through miking to take 

up arms and to kill army officers. P.Ws. 9, 15 17, 24, 33 

identified him as he hailed from 44 Battalion. P.Ws. 70, 400, 

453, 489 and 580 also identified him with his regiment No. 

There is no doubt to the identification of the 

condemner/appellant. P.W.498 identified the 

condemner/appellant from video-footage, exhibit- CIL. All the 

above witnesses were cross-examined on behalf of the 

condemner/appellant but their evidence remained untainted, 

unembellished and unimpeacable.          

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 
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facts and circumstances of the case, the inculpatory confession 

of the condemner/appellant  and the confession of co-accused, 

in view of section 10 of Evidence Act, prosecution having 

succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the Reference 

be accepted and the Criminal Appeal and Jail Appeal filed on 

behalf of the condemner/appellant be dismissed. 

Mr. Shameem Sarder, the learned Advocate appearing 

onl behalf of the condemner/appellant submits that the 

testimony of the P.Ws 6 and 7  in fact, is hearsay in nature and 

it does not bear any evidentiary value. Their evidence relates to 

composing and distributing of leaflet prior to the occurrence 

P.W.  6 deposed in his examination in chief that he came to 

know of distributing leaflet in Peelkhana from Maj. Sahanaj. 

P.W. 9 similarly deposed that he came to know from Maj. Shah 

Newajh that the Condemner/appellant and Sepoy Selim Reza, 

Sepoy Moyeen distributed the leaflets. 

Mr. Shameem Sarder further submits that the evidence of 

P.Ws 411 does not bear any substance. P.W 411 simply saw the 

Condemner/appellant to miking on a pick up with other two 
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Sepoys, P.w. 411 by his evidence refers the regiment No. of as 

many as 21 BDR personnel including the Condemner/appellant 

which apparently appears impracticable and ubnreliable. He did 

not disclose any culpability of the condemner/appellant to any 

offence (Trial court did not consider the evidence of aforesaid 

P.W.) 

Mr. Shameem Sarder also submits that the evidence of 

P.Ws. 9, 15, 17, 24, 29, 33 and 52 and 340 is vague, unspecified 

and thus unreliable. P.Ws. 9, 15, 24 only referred his Battalion 

number but no regiment number. P.W. 9 attended Darber from 

comilla to receive Award and thus he was a new comer. He 

admitted in his cross examination that he did not serve in 44, 24 

and 13 Battalion and the Condemner/appellant did not serve 

under him. There was no occasion to identify him. P.W. 17 

deposed of Lance Naik Ekramul of 44 Battalion. But in fact, the 

Condemner/appellant hailed from 24 Battalion. P.W. 17 

admitted in his cross examination that he did not know how 

many BDR person named Ekram were in 24 Battalion. P.W. 24 

deposed of as many as 24 BDR personnel including the 

Condemner/appellant. Identification of so many persons in the 
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prevailing horrific situation appears unreliable and unacceptable. 

P.W. 24 did not refer the Battalion and regiment number of the 

Condemner/appellant. His evidence was relied on in case of C.S. 

Accused 507 Lance Naik signal K.M. Ekramul Huq. P.W. 33 

refers the Condemner/appellant as belonged to 44 Battalion. He 

also did not refer his regiment number. Admittedly P.W. 33 was 

confined in the room of the duty officer under close door from 

outside. His claim of identification of the Condemner/appellant 

from his aforesaid position is quite impracticable and thus 

unacceptable. P.Ws. 52 and 340 did not refer neither the 

Battalion nor the regiment number of the Condemner/appellant. 

P.W. 340 claims to see him to go towards Darber with arms but 

there is no time and place. 

Mr. Shameem Sarder also submits that the evidence of 

P.W. 70, 77, 411, 427, 489 does not bear any substance. P.W. 70 

claims to see him with S.M.G and to go towards Darber. But he 

did not mention the time when he saw him to go towards Darber 

and his claim of seeing the Condemner/appellant alone to go 

towards Darber with arms is absolutely unreliable in view of the 

facts and circumstances of the case. P.W. 77 deposed that she 
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identified the Condemner/appellant with the photo of the office 

of BDR headquarter such identification of the 

condemner/appellant beyond judicial process bears no substance. 

Moreover, no such photo was seized and exhibited. P.W. 411 

claims to see the condemner/appellant to miking but did not 

disclose what was subject of miking. P. W. 427 is a house wife. 

She claims to identify as many as 38 BDR personnel which 

appears quite unreliable. Her evidence also appears unacceptable 

since she admitted in her cross-examination that she did not 

know the name of the accused at the time of occurrence but later 

on, identified the condemner/appellant and other BDR personnel 

with video Footage. She further admitted that she did not file any 

such video footage. P.W. 489 simply identified the photo of the 

condemner/appellant from video footage before the investigation 

officer. Such identification does not bear any evidentiary value. 

Mr. Shameem further submits that the evidence of P.W. 

453 is procured. Admittedly he was on duty at quarter guard but 

he did not take any step to prevent the rebellions from 

plundering kote. In view of the above facts he was an accused 

but cited as an witness for making false evidence. There is no 
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corroborative evidence to the event of plundering kote by the 

condemner/appellant. His solitary evidence on this aspect can’t 

be relied upon. P.W. 584 simply claims to see the 

condemner/appellant to make firing in front of Darber. But there 

is no reference in his evidence when he saw the 

condemner/appellant to make firing. He is a witness of 

supplementary C.S. He appears as a procured and tutored 

witness. 

P.W. 48 claims to see the condemner/appellant miking as 

of killing D.G and other officer from 4th floor of Gomy- 16, the 

residence of Sepoy Ujjal where he took shelter and that appears 

highly imprabable and unreliable. From his evidence it is not 

clear how the condemner/appellant was miking and how he 

could see from 4th floor. Sepoy sajjad has not been cited as 

witness to corroborate his aforesaid claim. 

Mr. Shameem Sarder also submits that the 

condemner/appellant was taken on remand, as admitted by the 

investigation officer, for 10 days and it is apparrent that the 

confession of the condemner/appellant is a product of torture. 

The condemner/appellant claims so in his statement under 
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Section 342 of the Code of Criminal Procedure. The confessaion 

of the condemner/appellant is neither voluntary and true and 

such confession can’t be considered as evidence in proving the 

charges against the condemner/appellant. The confession of co-

accused Sepoy Selim Reza (C.S 06) and Sepoy Md. Kajal (C. S. 

11) find no corroboration by any witness and as such those 

confessions of co-accused also can’t be considered as evidence 

against the condemner/appellant. 

Mr. Shameem Sarder lastly submits that none of the 

witnesses identified the condemner/appellant in dock and the 

trial court did not at all consider the statement of the 

condemner/appellant sec. 342 of the Code of Criminal Procedure 

and convicted and sentenced him merely on surmise and 

conjecture having failed to assess and weigh the evidence on 

record and the impugned sentence warrants necessary 

interference. The Reference as against him is liable to be 

rejected and the Criminal Appeal/Jail Appeal filed on his behalf 

be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 
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agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy in distributing 

the leaflets, pursuing the high-ups, attending at the  residence of 

Zakaria near to gate No. 5, holding arms by way of plundering 

kote, entering into Darbar with arms, moving all around with 

arms and on  firing, ransaking the family quarters and 

uncourteous dealings with family members of the army officers. 

All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 
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Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘msm` wbe©vP‡bi ci, 2/3 w`b ci Avwg, 44 ivB‡dj e¨vUvwjq‡bi wmcvnx †mwjg 

mn AviI 3 Rb wcjLvbvi wfZ‡ii ev‡¯‹Uej gv‡V Avgv‡`i wewfbœ `vex `vIqv 

wbqv K_v ejwQjvg| Av‡jvPbv KiwQjvg gvMwie bvgv‡Ri ci ciB| Avgiv 

Avgv‡`i 100% ‡ikb, UvBg †¯‹j, mxgvš— fvZv, †cbk‡bi ci ỳB BDwbU 
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†ikb wbqv wewfbœ Av‡jvPbv Kwi Ges Avgv‡`i wcjLvbv GjvKvi Gg.wc dR‡j 

b~i Zvcm‡K Rvbv‡bv `iKvi e‡j mevB gZvgZ †`B| ¾  w`b ci †mwjg Avgv‡K 

Rvbvq †h dR‡j b~i Zvcm‡K me welq Rvbv‡bv n‡q‡Q| Gi 4/5 w`b ci Avevi 

†mwjg Avgv‡K Rvbvq †h Zvcm mv‡ne †Kvb e¨e ’̄v Ki‡Z cv‡i bvB| 13/2/09 

ZvwiL ỳcyi 12.00/1.00 Uvi w`‡K 30 ivB‡dj e¨vUvwjq‡bi j¨v›m bv‡qK 

Zv‡iK Rvbvq †h Zviv Zv‡`i `vex `vIqv wb‡q mÜ¨vi w`‡K M.P. †kL †mwjg 

mv‡n‡ei evmvq hv‡e| Avgv‡K ‡h‡Z e‡j H w`b ivZ 8.30/8.45 Gi w`‡K 

Avwg, Zv‡iK, wmcvnx †mwjg, DAD nvwee mv‡ne, DAD Rvwgj mv‡ne mn 

†gvU 18 Rb †kL †mwj‡gi ebvbxi evmvq hvB| wewfbœ fv‡e Avgiv mevB wMqv 

wgwjZ nB| Avwg, Zv‡iK Ges AviI wZbRb BDR U¨vw· K¨v‡e hvB| Avgv‡`i 

`vex wbqv DAD mv‡neiv MP mv‡n‡ei mv‡_ Avjvc K‡ib Ges 2 wU cÎ Zvi 

nv‡Z †`b| MP mv‡ne dvBj AvKv‡i †`Iqvi Rb¨ e‡jb| Zvici Avgiv P‡j 

Avwm| 

25/02/09 Bs Zvwi‡Li 6/7 w`b Av‡M j¨v›m bv‡qK Zv‡iK, wmcvnx 

†mwjg, 13 ivB‡dj e¨vUvwjq‡bi gCb mn AviI A‡b‡K BDR Gi 5 bs 

†MB‡Ui evwn‡i AemicÖvß my‡e`vi †gRi ‡Zvive Avjxi evmvq GKwU wgwUs nq| 

Avwg Zv‡iK n‡Z GB wgwUs-Gi wel‡q ïwb| Z‡e Avwg GB wgwUs-G hvB bvB| 

24 ZvwiL weKvj Abygvb 4.30 wgwb‡Ui w`‡K Avgvi e¨vUwjqb wmI †jt K‡b©j 

jyrdzi ingv‡b ebvbx ’̄ Lvjvi evmvq hvB| m¨vi Avgv‡K cvVvq| ebvbx hvIqvi 
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mgq wbDgv‡K©‡U †c‡U«vj cv‡¤úi mvg‡b wmcvnx †mwj‡gi mv‡_ †`Lv nq| †m 

Avgv‡K Avgv‡`i wewfbœ `vex `vIqv msewjZ GKwU n¨vÛwej †`Lvq| G iKg 

n¨vÛwe‡ji 5 Uv c¨v‡KU Zvi nv‡Z wQj| cÖvq 1000-1200 n¨vÛwej n‡e| 

Avgv‡K †m w`‡Z PvBwQj| Avwg m¨v‡ii Kv‡Q hvw”Q e‡j †bB bvB| weKvj 5.30 

wgwb‡Ui w`‡K †mwjg Avgv‡K †gvevBj K‡i mÜ¨v 7.00 Uvi w`‡K 5 bs †MB‡Ui 

evwn‡i wgwUs G Avm‡Z e‡j| 7.15/7.30 Gi w`‡K wd‡i Avwg m¨vi‡K Zvi 

Lvjvi evmv n‡Z Avbv wRwbmcÎ eySvBqv w`qv e¨viv‡K Avwm| Zvici LvIqv 

`vIqv c‡i 5 bs †MB‡Ui evwn‡i wgwUs Gi RvqMvi w`‡K †h‡Z _vK‡j GKwU 

wUb‡mW evoxi mvg‡b wmcvnx †mwjg mn 10/12 Rb BDR †K `vov‡bv †`wL| 

wgwUs-G †h mKj wm×vš— †bqv n‡q‡Q Zv †mwjg Avgv‡K †kvbvq| †m Rvbvq †h 

AvMvgxKvj 25/02/09 ZvwiL `iev‡ii mgq †KvZ I g¨vMwRb n‡Z A ¿̄ jyU K‡i 

†mbv Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex Av`vq Kiv n‡e| Gi Rb¨ 25 ZvwiL 

mKvj 7 Uvi mgq mevB 44 ivB‡dj e¨vUvwjq‡bi mvg‡b Rgv‡qZ n‡e| Gici 

cieZx© Kg©cš’v †bIqv n‡e| †mwjg mevB‡K iwk PvKz wb‡q Avm‡Z e‡j| me 

Awdmvi‡`i wRw¤§ K‡i ivB‡dj ¯‹yj GÛ K‡j‡R ivLv n‡e| Zvici `vex Av`‡qi 

Rb¨ miKvi‡K Pvc †`Iqv n‡e|’ 

 This has also inference from the confession of Sepoy 

Selim Reza (C.S. 06) and Sepoy Kazal Ali (C.S. 11. Sepoy 

Selim Reza stated in his confessional statement-  
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‘15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, kvnv`Z 

wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q 

Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx 

gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| 

cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD 

nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj 

B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, 

DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb 

ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD 

nvwe‡ei ivbvi wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 

e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 44 

e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 

e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi 

wQj| Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi 

n‡Z bv¤¦vi wb‡q gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb 

GKRb gš¿xi evox‡Z cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq 

Avm‡Z e‡jb| c‡ii w`b Avwg, gCb, †iRvDj, AvBqye, KvRj 

¯̂ivó«gš¿xi †eBjx †iv‡Wi miKvix evmvq hvB †`Lv Kivi Rb¨| gš¿xi 

evmvi †MB‡Ui wWDwUiZ cywjk Rvbvq †h gš¿x g‡nv`q AvR Kv‡iv mv‡_ 

†`Lv Ki‡eb bv| Zvici Avgiv mevB wcjLvbvq P‡j Avwm| 

c‡ii w`b 16/02/09 ZvwiL ivZ 08.00 Uvi w`‡K Avwg, DAD nvwee, 

DAD Rwjj, wmcvnx †iRvDj, KvRj, AvBqye, gCb ¯̂ivó«gš¿xi evmvq 

hvB| †eBjx †iv‡Wi evmvq, wM‡q †`wL wZwb †jvKRb‡`i mv‡_ K_v 

ej‡Qb| ¯̂ivó«gš¿x Avgv‡`i‡K em‡Z e‡jb| cÖvq AvavN›Uv ci gš¿x 

Amy ’̄ n‡q c‡ob| Zvici evmvi Dci Zjvq P‡j hvb| Avgiv wKQy¶b 

A‡c¶v K‡i wcjLvbvq P‡j Avwm| c‡ii w`b ivZ 08.00 Uvi w`‡K 
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Avwg, gCb, †iRvDj, AvBqye ¯̂ivó«gš¿xi miKvix evmvq wM‡q Rvb‡Z 

cvwi gš¿x ivRviev‡M GK Amy ’̄ cywjk Awdmvi‡K †`L‡Z wMqv‡Qb| 

Avgiv P‡j Avwm| Gic‡ii w`b I Avgiv KqRbB gš¿xi evmvq hvB| 

gš¿x cvewj‡Ki mv‡_ K_v ej‡Z ej‡Z Dc‡i †i÷ wb‡Z hvb| Gici 

wZwb G‡m wf AvB wc iƒ‡g Xy‡Kb| Avgiv ZLb gš¿xi APS †gvkviid 

†nv‡m‡bi mv‡_ K_v ewj| Zv‡K Avgv‡`i `vex `vIqv m¤¦wjZ 55wU `vex 

m‡gZ GKwU `vexbvgv w`‡q Avwm| gš¿x‡K †`Lv‡bvi Rb¨ w`‡q Avwm| 

Gici Avgiv wcjLvbvq P‡j Avwm| 

23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb 

†`B| Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi 

Avcwb AvMvgxKvj wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ 

wK wbqv Avm‡ebÕÕ| gš¿x e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ 

gvbbxq cÖavbgš¿x _vK‡eb| Avwg gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h 

KvMRwU APS †gvkviid mv‡ne‡K w`‡q GmwQjvg Zv c‡o‡Qb wK bv 

Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| gš¿xi mv‡_ †gvevB‡j 

K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 e¨vUvwjqb) 

Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 

e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 

e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 

Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU 
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evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| 

gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 MR 

mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 

30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg 

(24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb 

wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 

†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq 

AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 

e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU K‡i 

Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, 

Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i 

ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— 

Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I 

PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq 

Kie|’ 

Sepoy Kazal Ali stated in his confessional statement-  

‘¢hNa 13.02.09 ¢MËx 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ jDe c¤f¤l ®hm¡ 

H−p Bj¡l L¡−R mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿ−el −M¡S L−lz B¢j h¢m ®k, S¡¢e e¡z ¢L 

L¡l−e ¢S−‘p Ll−m h−m BS−L ®nM ®p¢m−jl h¡p¡u k¡−h, Bf¢e k¡−he e¡¢Lz 
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a¡l h¡p¡u k¡h¡l L¡le ¢S−‘p Ll−m ®p h−m B¢j p¢WL S¡¢e e¡z f−l B¢j h¢m 

pju ®hl Ll−a f¡l−m B¢j k¡hz aMe ®p 7.30/8.00 V¡l ¢c−L 4ew ®N−V 

b¡L−a h−mz B¢j ®f±−e BVV¡l ¢c−L 4ew ®N−V ®k−u ®c¢M ®k, mÉ¡¾p e¡−uL 

p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h, ¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKi pq BlJ 

8/10 Se J ¢pf¡q£ jDez aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl 

h¡p¡u k¡Cz ®k−u ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL HLl¡j, 

¢pf¡q£ l¦−hm, mÉ¡x e¡−uL a¡−lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq B−l¡ 

A−eL B−m¡Qe¡ Ll−Rz Aaflx ®nM ®p¢mj Bj¡−cl c¡h£ c¡Ju¡ pð−å h−me ®k, 

ea¥e rja¡u H−p¢R Ha c¡h£ c¡Ju¡ HL p−‰ f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ 

Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz Bfe¡l g¡Cm fœ ¢c−u k¡e B¢j fÐd¡e j¿»£−L 

Ah¢qa Llhz’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 9, 15, 17, 24, 29, 33, 52, 70, 77, 340, 411, 

427, 453, 580 are eye witnesses to the occurrence and they all 

saw him with arms, in unlawful assembly and participating to 

the occurrence.  
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P.W. 9 deposed-  

‘mKvj 9 Uvq `ievi ïi“ nq| DG `ievi ïi“ K‡ib| Kzkjvw` wewbgq 

K‡ib DG | .......................... DG `ievi n‡j cwðg DËi †MU w`‡q †ei 

nIqvi gvÎB cÖPÛ †Mvjv¸wj ïi“ nq| Awdmviiv Avkª‡qi Rb¨ cvjv‡Z _v‡K| 

wmcvnx †mwjg †iRv wmcvnx Av‡Zvqvi 44 e¨vUvwjqb| wmcvnx Beªvnxg, wmcvnx 

Ievq ỳj wmcvnx iwdKzj wmcvnx mv¾v` j¨vt bv‡qK BKevj 24 e¨vUvwjqb mn 

A‡b‡KB Awdmvi‡`i w`‡K ¸wjel©©Y Ki‡Z †`wL|’ 

 P.W. 15 deposed-  

 ‘Avwg hLb evei MÖvD‡Ûi DËi cwðg †Kv‡b myjZvb MÖvD‡Ûi gvSvgvwS 

Avwm Avgv‡K 24 e¨vUwjq‡bi wmcvnx gvmyg Zvi wcQ‡b j¨vÝ bvqK GKivgyj 

wmcvnx cjUb PvKgv, wmcvnx gyKzi Avjg‡K A ¿̄ mn †`Šwo‡q Avm‡Z †`‡L Avwg 

f‡q `vovB|’ 

P.W. 17 deposed-  

 ‘Avwg cwðg w`K w`‡q `ievi nj Z¨vM Kwi| evwn‡i cÖPÛ ¸wji kã 

ïwb| Avwg 24 ivB‡dj e¨vUvwjq‡b iIqvbv nB| ZLb 44 e¨vUvwjq‡bi †mwjg 

†iRv j¨vÝ bv‡qK GKivgyj‡K †`wL ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K 

hvB‡Z‡Q|’ 

 P.W. 24 deposed-  

 ‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 
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wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 

ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

 P.W. 29 deposed-  

 ‘ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi 

†gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi 

kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K 

Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK 

GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt 

ev‡Q` mn AviI A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z 

_v‡Kb|’ 

P.W. 33 deposed-  

‘25-2-09 NUbvi ZvwiL| Avwg wewWAvi m`i `ß‡i  Kg©iZ wQjvg| 

mKvj 6 Uvq †K› ª̀xq †KvqvU©vi Mv‡W©i wWDwU‡Z wQjvg| Abygvb mKvj 8.50 wgt 

duty officer Gi i“‡g emv wQjvg| `iRv  w`‡q evB‡q ZvwK‡q †`wL 20/25 

Rb wewWAvi m`m¨ Gw`K Iw`K ZvKv‡”Q| Zv‡`i †`‡L m‡›`n nIqvq Zv‡`i 

Kv‡Q hvB I †P‡jÄ K‡i ewj †Zvgiv wK KiQ I MvW© KgvÛv‡ii D‡Ï‡k¨ ewj Giv 



 

 

1409 

Kviv wKfv‡e Avmj ? m‡½ m‡½ ˆmwbKMb Avgvi D‡Ï‡k¨ KzËvi ev”Pv ïqv‡ii 

ev”Pv Avwg© Awdmvi e‡j Svwc‡q c‡i Avgv‡K wKj Nywl jvw_ gv‡i| GB mgq 

ZvwK‡q †`wL A ¿̄vMv‡ii MvW©Mb bxi‡e `vwo‡q Av‡Q| Zviv Avgv‡K ‡Ps ỳjv K‡i 

a‡i wb‡q iwk I †PBb w`‡q nvZcv †e‡a †d‡j Mjv wU‡c nZ¨vi †Póv K‡i| †KD 

†KD e‡j †eq‡bU LywP‡q †g‡i †dj| Zviv Avgvi nvZ Nwo †gvevBj †dvb wQwb‡q 

†bq| Avgv‡K †e‡a †i‡L evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ 

wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii 

bvg nvwej`vi mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i 

g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK 

BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx Rwmg gwjK, wmcvnx Ievq ỳj I 

wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, BKevj 24 

e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb evKx mK‡jB 44 e¨vUvwjq‡bi 

m`m¨|’ 

P.W. 52 deposed-  

‘MZ 25-2-09 9Uvq `ievi n‡j wQjvg| Avwg mvDÛ wm‡óg Acv‡iU‡ii 

`vqx‡Z¡ wQjvg| mKvj 9 Uv 20-25 wgt wmcvnx gvBb A ¿̄ mn wWwR Gi w`‡K ZvK 

K‡i Ab¨vb¨ Awdmv‡iiv Zv‡K wbi ¿̄ K‡i| wmcvnx KvRj A ¿̄ mn Xy‡K I gvBb 

aivcovq †m †ei n‡q hvq| `ievi n‡ji evB‡i ¸wji kã nq| wmcvnx †mwjg 

†iRv, Beªvnxg AvjZve, iwdKzj I j¨vÝ bv‡qK BKivgyj wmcvnx AvBqye mn 

A‡bK mk ¿̄ we‡ ª̀vnx `ievi n‡j †gBb‡MU w`‡q wfZ‡i Xy‡K| Zvnviv GKRb 
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Awdmvi‡K ¸wj K‡i nZ¨v K‡i| †mwjg †iRvi nv‡Z n¨vÛ gvBK wQj| †m D³ 

gvBK w`‡q Awdmvi‡`i †ei nIqvi wb‡ ©̀k †`q| wmcvnx †mwjg †iRv I Zvi m‡½ 

_vKv mk ¿̄ we‡ ª̀vnxiv Awdmvi‡`i j¶ K‡i eªvm dvqvi I c‡i G‡jvcv_vix ¸wj 

Ki‡Z _v‡K| m‡½ m‡½ wWwR mn †ek K‡qK Rb Awdmvi ¸wjwe× n‡q gvwU‡Z 

c‡o hvq gviv hvb|’ 

P.W. 70 deposed-  

‘MZ 25-2/09 ZvwiL `ievi n‡j Dcw ’̄Z wQjvg| wmcvnx gvBb A ¿̄ 

wWwR eivei ZvK K‡i| Ab¨ Awdmviiv wbi ¿̄ K‡i| mevB `vwo‡q hvq AvwgI 

`vwo‡q _vwK| c‡i wbR BDwbU 24 e¨vUvwjq‡b hvIqvi c‡_ j¨vÝ bv‡qK 

GKivgyj‡K (47474)SMG nv‡Z `ievi n‡j †h‡Z †`wL|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 

mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 340 deposed-  

 ‘Zv‡`i g‡a¨ my‡e`vi Avkivd Avjx, nvwej`vi mvnve DwÏb, bv‡qK 

iv¾vK BKivgyj Bmjvg, Bgvg nvmvb, bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx 
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gvbœvb, wmcvnx Igi dviæK, bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

 P.W. 411 deposed-  

 ‘wKQy¶b c‡i 47474 BKivg‡K Pick up G †`wL 68696 wmcvnx 

Ry‡qj, 78480 wmcvnx iwng‡K gvBwKs Ki‡Z †`wL|’ 

 P.W. 427 deposed-  

 ‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB|’ 

 P.W. 453 deposed-  

 ‘MZ 25/26 †deªæt 2009, 24 e¨vUvwjqb wcjLvbvq Kg©iZ wQjvg| 

25/26 †deªæt Avgiv †K› ª̀xq †KvqvUvi MvW© duty e›Ub wQj| mKvj Abygvb 9 

Uvq †KvqvUvi MvW© Avµgb K‡i 25/2/09| kã ï‡b †ei n‡Z †M‡j Avgv‡K 

ivB‡dj a‡i e‡j bo‡j ¸wj Ki‡ev| Gi g‡a¨ `iRvi mvg‡b 5/7 Rb ‰mwbK 

`iRv †f‡½ ¸wji ev· wb‡q hvq| ZLb †`wL duty officer †gRi wiqvR‡K| 

Zv‡K J.C.O i“‡g Zvjve× K‡i iv‡L| we‡ ª̀vnxiv wQj Abygvb 30/35 Rb| 
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wKQy¶‡bi g‡a¨ †Kv‡_i `iRv †f‡½ A ¿̄ wb‡q †KvqvUvi MvW© †_‡K P‡j hvq| 

Zv‡`i g‡a¨ 63907 wmcvnx †mwjg †iRv, 63922 wmcvnx KvRj Avjx, 74852 

wmcvnx iwdKzj, 74694 wmt Rwmg gwj−K, 56942 wmt nvweeyi ingvb, I 13 

e¨vUvwjq‡bi 77224 wmcvnx mv¾v`, 47474 j¨vt bvt GKivgyj‡K wPb‡Z cvwi|’ 

 P.W. 580 deposed-  

 ‘`ievi nj †_‡K †ei n‡q nvmcvZv‡j hvIhvi  mgq  wmcvnx   Ry‡qj     

(68696) I j¨vt  bv‡qK BKivgyj†K ( 47474) Ges igRvb†K `ievi n‡ji 

mvg‡b ¸wj Ki‡Z †`wL |’ 

 They all were cross-examined on behalf of the 

condemner/appellant but their testimony remained 

uncontroverted. P.W. 489 identified the condemner/appellant 

with video footage of the occurrence the exhibit- CIL. It is an 

undeniable fact that photos of the BDR personnel are usually 

kept and maintained in the office of BDR Headquarter. Being 

eye witness to the occurrence, identification of the 

condemner/appellant afterwards finds substance. Although the 

evidence of P.Ws. 6 and 7 appears as hearsay in nature but in 

view of the facts of composing leaflets finds corroboration and 

thus bears substance. P.W. 33 identified the 

condemner/appellant with Battalion No. and P.Ws. 70 and 411 
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identified him with his regiment No. P.W. 52 reiterated that he 

knew the condemner/appellant personally. 

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.36 Signalman/65058 Md. Abdul 

Bashar. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 
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capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Havilder Signal 31326 Md. Mohiuddin 

 P.W.126 Sepoy/63121 Md. Rukunuzzaman 

 P.W.245 Havilder/35226 Mohammad Ali 

 P.W.367 S.K.M. Tofail Hassan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant and that of co-accused Lance Naik Md. 

Zakaria Mollah (C.S. 23).  

 P.W.1 is the informant but he is not the eye witness to 

the occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 67 deposed that he attended Darber on 25.02.2009 

while Darber was going on Sepoy Moyeen entered into Darber 

with arms at 9.30 and pointed arms towards D.G. All BDR 
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personnel stood up together. Afterwards he heard firing sound. 

Every one tried to come out. He also came out and on his way 

to unit he entered into signal Sector. He tried to come to his unit 

through road. He came to see 2/3 hundred BDR personnel on 

the road. They were busy with taking out arms and go around 

Peelkhana. Among them he could identify the 

condemner/appellant Signalman Bashar along with Lance Naik 

Ekram, A Bari, Rahmat, Jahangir Alam, Sepoy Najir, Sepoy 

Altafuzzaman, Habilder Sueb, Lokman, Lance Naik Gous 

Uddin, Masum Hawlader, Sepoy Alauddin, Hamid and Hitler. 

In cross-examination on behalf the condemner/appellant 

he stated that none was present there among his known person. 

He remained in the office building for 2 nights. He denied the 

suggestion that he took arms from the kote and that he did not 

see the condemner/appellant and that he deposed falsely.  

P.W. 126 deposed that on 25.02.2009 he was in Darber. 

At one stage of Darber Sepoy 65140 Moyeen entered into 

Darber with arms. At that event every one stood up. DG asked 

all to take seat. Many BDR personnel left Darber. He also left 

Darber and came back to his Barak. He came to see many BDR 
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personnel to take arms and ammunitions. Among them he could 

identify the condemner/appellant 65058 A. Basher, Sepoy 67692 

Farid, 69760 Sirajul, Sepoy 69776 Shamimul Hoque, Signalman 

74415 Borhan with arms and to move towards Darber Hall by 

making fire and saying that no army officer shall remain in BDR 

and everyone shall have to take arms. On 26.02.2009 at 6 A.M 

he left Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant he stated that I.O. recorded his statement 

and read over it to him. In his deposition he referred the name of 

some BDR personnel. He did not identify the accused. He cannot 

say who are accused in the case. He came back to Barak at 9.55 

and remained there for the whole day. He had no talk with 

anyone in Barak. But he happened to meet with Khaleq, Mostafa 

and Guljer and some others in the Barak. Guljar and some others 

remained with him for a considerable time. On the night, many 

BDR personnel were in the Barak. Before making deposition to 

the I.O. he was not aware of the case. He told of the occurrence 

to the commanding officer. Commanding officer asked him to 
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tell the occurrence to I.O. He denied the suggestion that he 

deposed falsely.  

P.W.245 deposed that he attended Darber on 25.02.2009. 

At one stage of the speech of D.G Sepoy Moyeen entered into 

Darber with arms and pointed arms on D.G. Every one was 

running to and fro. He came out from Darber and went to Line. 

At that time he came to see the condemner/appellant 65058 

Abul Bashar along with 52804 A. Bari, 61520 Md. Jahangir, 

56975 Najib Akhtar, 68422 Altaf, 40849 Lutfar Rahman with 

arms and to make firing.  

In cross-examination on behalf of the 

condemner/appellant he stated that when he left Darber there 

were BDR personnel in Darber. He can’t remember whether he 

saw the condemner/appellant after 27.02.2009. He deposed 

before I.O. on 06.08.2009. He was not taken in police custody. 

He went to Line directly. He denied the suggestion that he had 

participation in the rebellion and he was exempted for deposing 

false evidence and that he deposed falsely.  

P.W.367 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He identified the 
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confessional statement of the condemner/appellant as exhibit 

720. His signature exhibit 720(1). 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not explain the column 

No.5 to the condemner/appellant. The condemner/appellant did 

not make any allegation of inducement. He denied the 

suggestion that the condemner/appellant did not make any 

confessional statement and that he illegally produced certificate 

in column No. 9.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 19.07.2009 from Peelkhana 

and took him on remand for 14 days. He can’t remember how 

many times he was admitted to hospital. P.W.67 hailed from 13 

Rifle Battalion. 13 Rifle Battalion was near at gate Nos. 1 and 

2. He recorded the statement of P.W.67 on 08.09.2009. He 

deposed that for the cause of service he had talk with the 

condemner/appellant and Moyeen. He also deposed that there 

remained grievance among them for their demands. P.W.67 did 

not depose before him specially when he came out from Darbar. 
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He denied the suggestion that P.W.67 did not specify before 

him when and where he saw the appellant. He denied the 

suggestion that he cited P.W.67 falsely. He recorded the 

statement of P.W.245 on 06.08.2009. He deposed that he had 

discussion with others and also deposed that there was 

grievance among the BDR personnel. He did not investigate 

whether the BDR personnel made any representation of their 

grievance prior to the occurrence. P.W.245 deposed that on his 

way to unit he came to see the appellant and others but did not 

specify the place. He deposed that he hid himself and observed 

therefrom. He denied the suggestion that he created him as 

witness falsely. He recorded the statement of P.W.126 on 

06.09.2009. He denied the suggestion that P.W. 126 was an 

offender and he cited him as witness falsely. He denied the 

suggestion that none of the witnesses deposed against the 

appellant. He denied the suggestion that he obtained the 

confession of the appellant by way of oppression.  

The Confessional Statement of the appellant Signalman 

Md. Abul Bashar runs as under- 
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“Bp¡¢jL j¤š² ¢Q¿¹¡i¡he¡l SeÉ ¢h¢d j¡a¡hL pju fÐc¡e Llax AcÉ 

¢hL¡m 5.00 O¢VL¡ qCa Aœ Bp¡¢jl Sh¡eh¾c£ ®lLXÑ Ll¡ öl¦ L¢lm¡jx 

B¢j ¢fmM¡e¡ÙÛ BDR qX ®L¡u¡VÑ¡l 13 l¡Cgm hÉ¡V¢mu¡e Ju¡lmp Af¡-

lVl ¢qp¡h c¡¢uaÅ f¡me L¢lz 2009 p¡ml CÙ¹j¡l fl¢ce ¢pf¡q£ LÓ¡LÑ 

jDe Bj¡L hm a¥¢j ¢L CÙ¹j¡ ¢XE¢Vl V¡L¡ f¡CR? B¢j h¢m f¡C e¡Cz 

aMe ®p hm Bj¡cl V¡L¡ B¢jÑl¡ j¡Cl¡ ¢cu¡R Hhw Bj¡cl Af¡lne X¡m 

i¡al V¡L¡J Lj ¢cuRz 

éh¤u¡l£ j¡pl fÐbj¢cL påÉ¡l pju mÉ¡¾p e¡uL ¢pNeÉ¡m jÉ¡e S¡L¢lu¡ 

Bj¡L hm ®k, ®a¡j¡l ph ¢hfcl pju B¢jp¡b b¡¢L a¥¢j ¢L Bj¡l p¡b 

b¡Lh¡?’’ B¢j l¡S£ qCz fl öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e S¡L¡¢lu¡ J mÉ¡¾p 

e¡uL n¡j£j L¡e¡l Ql k¡Cz n¡j£j e¡Ù¹¡ Lla ®Nm S¡L¡¢lu¡ Bj¡L hm 

Bj¡l ®RmL BDR ú¥m i¢aÑ L¢l e¡Cz Bjl¡ fÐ¢al¡d Ns a¥mhz a¥¢j 

Bj¡cl p¡b b¡Lh¡z ¢ce fl B¢jjDe J S¡L¡¢lu¡L HLœ Lb¡ hma 

®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡L ®j¡h¡Cm Ll X¡L Hhw hm HLV¡ 

L¡S Bjl¡ Llhz clh¡l qm Bjl¡ c¡¢h c¡Ju¡ ¢eu BlS Llh Hhw e¡ 

j¡em D.G, D.D.G J AeÉ A¢gp¡lcl ¢SÇj£ Llhz iu f¡Cu J e¡ 

Bj¡cl p¡b Efll hs hs ®m¡L BRz DAD q¡¢hh, DAD S¢mm BR 

Lb¡ hmh¡ e¡¢L? B¢j aMe e¡ hm m¡Ce Qm B¢pz 

5/6 ¢ce fl mÉ¡¾p e¡uL S¡L¡¢lu¡ Bjl j¡ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla euz 

2/3 ¢ce fl S¡L¡¢lu¡ Bj¡L p¡b b¡L¡l SeÉ hm Aaxfl Na 23/2/09 

Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡L hm, l¡œ Bj¡l HLV¡ f¡¢VÑ 

BR a¥¢j ¢L k¡h¡ Bj¡l p¡b’’z B¢j l¡S£ e¡qCm S¡L¡¢lu¡ Bj¡L a¡l 

¢XE¢V Ll ¢ca hmz I ¢ceC 2V¡l pju ¢pf¡q£ jDe Bj¡L X¡L Hhw hm 

“”BSL påÉ¡l pju HLM¡e k¡Ch¡? B¢j h¢m påÉ¡ 6.30 ¢j¢eV Bj¡l 

¢XE¢V BRz 
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Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®bL ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efmr VIP NVl XÊ¡Ci¡l J l¡e¡lcl e¡Ù¹¡ M¡Ju¡e¡l hÉ¡f¡l 

Bj¡cl e¡uh p¤hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me L¢lz I ¢ce 

l¡œ mÉ¡¾p e¡uL S¡L¡¢lu¡ Bj¡L ®g¡e ¢cu hm V¡L¡ ¢eh¡ e¡? Bj¡l p¡C-

Lm ¢eu¡ ®a¡j¡l i¡h£l L¡R ®bL V¡L¡ ¢eu¡ Bp B¢j ®g¡e Ll ¢c¢µRz ®p 

®a¡j¡L V¡L¡ ¢ch J HLV¡ Q¡¢h ¢chz I Q¡¢hV¡ jDeL ¢ch¡z jDe 5 ew 

®NVl h¡¢ql BRz 

B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡L Q¡¢hV¡ ¢cu HL¢V l¦j M¤m ¢ca hmz B¢j l¦j 

M¤m ®kM¡e jDe ®L ®c¢Mz jDe Bj¡L V¡e ¢cu h¡p¡uz l¦jl ¢ial 20/22 

Se ®m¡L c¡ys¡e¡ ¢Rmz  

B¢j ®pM¡e 13 hÉ¡V¢mu¡el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj (36 l¡Cgm hÉ¡V¢mu¡e) J 

¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se L cMa f¡Cz ®kM¡e BN¡¢j 

25/02/09 Cw a¡¢lM clh¡l ¢Li¡h A¢gp¡lcl ¢S¢Çj Ll¡ qh acjjÑ 

f¢lLÒfe¡ q¢µRmz 

BDR q¡pf¡a¡ml DAD S¢mm p¡qhL AÙ»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l qml ®jCe ®NVl h¡jf¡nÄÑ ¢fL Bf Ll AÙ» ¢eu Hp l¡Mh jjÑ 

f¢lLÒfe¡ quz Bj¡L J ®p¢mjL øÉ¡¢VL ¢pNeÉ¡ml m¡Ce L¡V Bf Ll¡l 

c¡¢uaÅ ®cJu¡ qCm B¢j Eq¡a l¡S£ qC e¡z pcl l¡Cgm hÉ¡V¢mu¡el RP 

®L ®NVl à¡¢uaÅ ®cJu¡ qu k¡a Ll LE ¢ial h¡ h¡Cl ®ka e¡ f¡l 1ew 

®NVl à¡¢uaÅ ®cJu¡ qu 36 l¡Cgm hÉ¡V¢mu¡eL Hhw 3ew ®NVl à¡¢uaÅ 

®cJu¡ qu 13 ew l¡Cgm hÉ¡V¢mu¡eLz 

Eš² ¢j¢Vw H DAD q¡¢hh hm k, Bj¡cl p¡b Efll ®mhml ®k¡N¡k¡N 

BRz ®L¡e pjpÉ¡ qh e¡z fÔ¡e pgm qm ph¡CL f¤lú¡l ®cJu¡ qh Hhw 

hÉ¡wL ®cJu¡ qhz HC ¢hou pjÙ¹ abÉ DAD q¡¢hh, p¤hc¡l Be¡u¡l (13 
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l¡Cgm hÉ¡V¢mu¡e) mÉ¡¾p e¡uL n¡q Bmj J S¢ql S¡ea¡ p¤hc¡l Be¡u¡l 

Hl f¤lú¡l ¢halel Lb¡ ¢Rm ¢j¢Vw Hl HL fkÑ¡u pcl l¡Cgm hÉ¡V¢mu¡-

el ®L¡e HL RP L DAD q¡¢hh a¡l ®j¡h¡Cm ®bL Efll ®miml L¡l¡ 

p¡b Lb¡ h¢mu ®cuz L¡l¾V e¡ b¡L¡l L¡le ¢j¢Vw Bd¡ O¾V¡fl ®no qu 

k¡uz 

Na 25/02/09 Cw a¡¢lM pL¡m 8 V¡l pju BHM q¡¢hmc¡l B¢je¤m 

h¡¢n ¢cu gm Ce Ll¡uz Bjl¡ ph¡C clh¡l qm k¡Cz D.G jq¡cu hš²hÉ 

®cJu¡l HL fkÑ¡u 13 l¡Cgm hÉ¡V¢mu¡el ¢pf¡q£ jDe Hhw AeÉ HLSe 

BDR ®f¡o¡L fl¡ AhÙÛ¡u clh¡l qml h¡jf¡nÄÑl clS¡ ¢cu ®ial Y¤L 

®S¡l ¢QvL¡l Ll h ®mz ph¡C 1 ¢j¢eVl jdÉ h¡¢ql qu k¡z a¡cl 2 SelC 

q¡a Q¡C¢eS l¡Cgm ¢Rmz DG p¡qh ph¡CL n¡¿¹ qa hmez ¢L¿¹¡ ®k k¡l 

ja f¡¢mu k¡uz B¢j c¢rel clS¡ ¢cu ®c±s qm ®bL ®hl qu Bj¡l 

CE¢eVl p¤hc¡l ®jSl ®S¡h¡ul ®jSl L¡jl¦m q¡p¡e (C¾V A¢gp¡l) e¡uL 

q¡¢hh, ¢pNeÉ¡m jÉ¡e q¡l¦e Hcl L¡R ¢Nu Bj N¡R am¡u c¡ys¡Cz ®jSl 

L¡jl¦m Bj¡cl HLœ Ll eJu¡l ®Qø¡ Llez aMe clh¡l qml Ešl f¡nÄÑ 

…¢ml në öe e¡uL q¡¢hh L¡jl¦m pÉ¡lL ®pg Ll¡l SeÉ ®Ve h¡p¡l ¢cL 

¢eu k¡uz 

B¢j aMe hÉ¡l¡Ll Ešl ¢cLl ®L¡a …¢ml në ö¢ez c¤f¤l 11 V¡l ¢cL 

B¢j ®c¡a¡m¡l Bj¡l ¢pNeÉ¡m ®ØV¡ll f§hÑ ®L¡e¡u hp b¡¢Lz ®pM¡e 

q¡¢hmc¡l ¢pNeÉ¡m jÉ¡e j¢q E¢Ÿe, e¡uL Bx q¡¢mj, e¡uL j¢elcl ®c¢M, 

e¡uL q¡¢mj ¢XE¢Va ¢Rmz 

c¤f¤l 2 V¡l pju B¢j mÉ¡¾p e¡uL j¢gS¤l lqj¡e, ¢pNeÉ¡m jÉ¡e q¡l¦e 

¢XE¢V öl¦ L¡¢l ®c¡a¡m¡u VumVl L¡R RP q¡¢hmc¡l m¤vfl (13 l¡Cgm 

hÉ¡V¢mu¡e) ®L l¡Cgm pq ®c¢Mz c¤f¤l Ae¤j¡e 2.30 ¢j¢eVl ¢cL 2 Se 

®m¡L j¤M h¡d¡ AhÙÛ¡u Bj¡cl l¦j Bp Hhw hs j¡CL ¢eu k¡uz a¡cl 

HLSel j¤M c¡¢s ¢Rm Hhw ®p 13 l¡Cgm hÉ¡V¢mu¡elz a¡q¡l e¡j ¢pf¡q£ 
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j¡j¤e Hhw a¡q¡l q¡a Q¡C¢eS l¡Cgm ¢Rmz AeÉ HLSel q¡a SMG 

¢Rmz ®p 13  l¡Cgm hÉ¡V¢mu¡el ¢pf¡q£ Bm¡E¢Ÿez k¡h¡l pju 

Bm¡E¢Ÿe Bj¡l l¦j ®Q±¢Ll Efl SMG ¢V ®lM j¡CL M¤m ¢eu k¡uz 

B¢j aMe Eš² SMG ¢V a¥m ¢eu f¡nÄÑl INT l¦j VÊ¡wLl ¢Qf¡u m¤¢Lu 

®lM ¢cCz ¢XE¢V Qm¡L¡m£e ¢hL¡m 4 V¡l pju ®l¢XJ ®jL¡¢eL mÉ¡¾p e¡-

uL S¡q¡‰£l Bj¡L ®L¡a ®bL AÙ» ¢eu Bpa hmm B¢j 13 ew l¡Cgm 

hÉ¡V¢mu¡el ®L¡a k¡C Hhw ®L¡e A¿» B¢j ®L¡a f¡C e¡Cz  

Aaxfl påÉ¡ 6.30 ¢j¢eVl ¢cL B¢j e¡uL ¢Nu¡p ®L ®lM ¢XE¢V aÉ¡N 

Ll hÉ¡l¡L k¡Cz aMe ®lne ®ØV¡ll f¡nÄÑ ¢pf¡q£ j¢ae (h¡h¤l L¡S Lla) 

Hl L¡R l¡Cgm ®c¢Mz 10/15  ¢j¢eVfl j¡CL ¢eQ e¡ja hmm B¢j ¢eQ 

®ej fl¢ce pL¡m  6 V¡ fkÑ¿¹ f¤l¡e LÉ¡¢¾Ve ¢cu f¡Cfl jdÉ m¤¢Lu b¡¢Lz 

e¡Ù¹ M¡Ju¡l pju B¢j 13 l¡Cgm hÉ¡V¢mu¡el q¡¢hmc¡l n¡¢gL jVÑ¡lpq 

®c¢Mz 

Aaxfl 26/02/09 Cw a¡¢lM q¡¢hmc¡l j¢qE¢ce UHF ®pV ®LÓ¡S Lla 

hõ ph ®pV Bmj¡l£a Y¤¢Lu ¢LR¤re Afr¡ L¢lz c¤f¤l 12.30 ¢j¢eVl 

pju Bj¡l m¤L¡e¡ SMG ¢V 13 l¡Cgm hÉ¡V¢mu¡el ®L¡a Sj¡ ®cCz 

aMe ¢pNeÉ¡m jÉ¡e ®j¡Mmp-®L l¡Cgm Sj¡ ¢ca ®c¢Mz a¡lfl 13 l¡C-

gm hÉ¡V¢mu¡el ¢pf¡q£ B¢je¤m-®L jp¢Scl ®L¡e¡u l¡Cgmpq ®c¢Mz 

Ahno ph¡CL f¡ma ®cM B¢jJ q¡pf¡a¡m ®jpl ®L¡e¡ ¢cu Ju¡m Vf¢L-

u f¡¢mu k¡Cz HC Bj¡l hš²hÉz”  

The confessional statement of Co-accused Lance Naik 

Md. Zakaria Mollah (CS-23) runs as under-  



 

 

1424 

“MZ 19/2/09 ZvwiL evei MÖvD‡Ûi iv Í̄vi Dci Avwg Awdm †k‡l evmvq 

†divi c‡_ †ejv 11.00 NwUKvq wmcvnx kvn Avjg Avgv‡K e‡j †h AwaKvi 

Av`v‡qi Rb¨ Av‡›`vjb Ki‡Z n‡e| Avgv‡`i BDR m`m¨‡`i `vex wQj BDR 

Gi ga¨ †_‡KB ’̄vqx Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 100% †ikb w`‡Z n‡e, 

RvwZmsN wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× Ki‡Z n‡e| 21/2/09 ZvwiL Avgvi 

mnKgx© Acv‡iUi evkvi (wmcvnx) Avgv‡K wmMb¨vj †m›Uv‡ii eviv›`vq †W‡K wb‡q 

hvq| wmcvnx gCb, wmcvnx iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j †`i †`wL‡q evkvi 

Avgv‡K e‡j †h Iiv mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 22/2/09 ZvwiL wmMb¨vj 

†m›Uv‡i mKvj Abygvb 8.00 Uvi w`‡K Avwg evkvi‡K wR‡Ám Kwi NUbvi 

cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ Kviv w`‡e| evkvi Avgv‡K Rvbvq †bZ…Z¡ 

†`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv n‡q‡Q cv ỳqv óvB‡j 

hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| evkvi Avgv‡K Av‡iv Rvbvq †h †KvZ 

(A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e| ............Avwg ewj †Kv‡Zi cÖnix cvnvovi wK 

n‡e| evkvi e‡j †Kv‡Zi cÖnix Avgv‡`i c‡¶i †jvK _vK‡e| 23/2/09 ZvwiL 

we‡K‡j †Mg MÖvB‡Û wmMb¨vj g¨vb evkvi e‡j wW G wW nvwee m¨vi e‡j‡Q AvBbx 

cÖwµqvq mgm¨vi mgvavb Ki‡Z n‡e| H w`bB mÜ¨vq †ivj K‡ji mgq my‡e`vi 

†gRi †Rvev‡qi e‡j †h GKwU wjd‡jU AvDU n‡q‡Q G wel‡q †KD Kvb w`‡e bv 

Ges AcwiwPZ †Kvb †jvK‡K wfZ‡i Avm‡Z w`‡e bv| 24/2/09 ZvwiL mKvj 

6.30 NwUKv n‡Z ỳcyi 2.00 NwUKv ch©šÍ Avgvi wmMb¨vj †m›Uv‡i wWDwU wQj| 

wWDwU †k‡l Avwg Avgvi evmvq nvRvixev‡M P‡j hvB| Hw`b mÜ¨v mv‡o QqUv 
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†_‡K c‡ii w`b mKvj 7.00 NwUKv ch©šÍ Avgvi wWDwU wQj| Avwg nvRvixev‡M 

GKUv  weDwU cvj©v‡ii wcQ‡bi GKUv evmvq 2 iæg wb‡q _vwK| 1Uv iæg GKUy 

wfZ‡i| 2Uv iæg 2Uv Avjv`v wewWs G| Avgvi wUb‡mW wewìs Gi †h iæg wQj H 

iæ‡gi Pvex ivZ AvUUvi w`‡K Avgvi Kv‡Q Pvq evkvi| Avwg Avgvi ¿̄x‡K ewj 

evkvi Pvwe PvB‡j w`‡q w`‡Z| ivZ 9 Uvq evkvi wmMb¨vj †m›Uv‡i G‡m Avgv‡K 

Rvbvq †h †m wmcvnx Avi wc AvRv`, bv‡qK wmMb¨vj gCbyj, wmMb¨vj g¨vb 

†Zvdv¾j mn 12/14 Rb Avgvi H evmvq e‡m NUbvi cwiKíbv K‡i‡Q Ges 

cwiKíbv Abyhvqx AvMvgxKvj KvR n‡e| H cwiKíbvq wm×všÍ wQj †h wmcvnx 

gCb `iev‡ii mgq Avgv‡`i `vex `vIqvi Av‡e`b wb‡q `ievi n‡j hv‡e, evKx 

‰mwbKiv A ¿̄ wb‡q wcQ‡b _vK‡e| A‡ ¿̄i gy‡L Av‡e`b cvk Kiv‡bvi Rb¨ wWwR 

m¨vi‡K eva¨ Kiv n‡e| 25/2/09 ZvwiL mKvj 9.00 NwUKvq Avgv‡`i mevB‡K 

13 e¨vUvwjq‡bi †Kv‡Z _vKvi Rb¨ ejv nq| Avwg H w`b wWDwU †kl K‡i mKvj 

mvZUvq evmvq hvB| evmvq wM‡q nvRvixevM evRv‡i hvB| evRv‡i wM‡q †Mvjv¸wji 

kã ïwb wcjLvbvi wfZi †_‡K| kã ï‡b Avwg evmvq evRvi †i‡L BDR †M‡Ui 

w`‡K hvB| ILv‡b cvewjK †M‡U R‡ov n‡qwQj| wfZ‡i jvj Kvc‡o gyL evav 

Ae ’̄vq RIqvb‡`i A ¿̄ nv‡Z duvKv¸wj Ki‡Z †`wL| Gici Avwg evmvq P‡j 

hvB| Avwg f‡q Hw`b 11.00 Uvi w`‡K †avjvBcvo Avgvi GK ỳim¤ú‡K©i 

AvZ¥x‡qi evmvq P‡j hvB| 1/3/09 ZvwiL wcjLvbvq cybivq †hvM`vb Ki‡Z hvB 

wKš‘ H w`b †hvM w`‡Z cvwi bvB| 2/3/09 ZvwiL Avwg wcjLvbvq †hvM`vb Kwi| 

GB Avgvi e³e¨|”  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant is also a leading member of the 

conspiracy to the occurrence that happened in Peelkhana on 25-

26th Feb, 2009. His complicity to the conspiracy has been 

brought to light by his own confession as well as by the 

confession of co-accused. It appears that he entered into an 

agreement with the conspirators Zakaria, Moyeen and Shamim. 

They talked together and conspired to ‘`ievi n‡j Avgiv `vex `vIqv 

wb‡q Ave`vi Kie Ges bv gvb‡j D.G., D.D.G I Ab¨ Awdmvi‡`i wRw¤§ 

Kie’. Co-accused Md. Zakaria Mollah (C.S. 23) also confessed 

– ’21.02.2009 ZvwiL Avgvi mnKg©x evkvi (wmcvnx) Avgv‡K wmMb¨vj †m±‡ii 

eviv›`vq †W‡K wb‡q hvq| wmcvnx gCb, wmcvnx i“‡ej, wmMb¨vjg¨vb 

†Zvdv¾j‡`i †`wL‡q evkvi Avgv‡K e‡j †h Iiv mevB Avgv‡`i Av‡›`vj‡b 

Av‡Q| 22.02.2009 ZvwiL wmMb¨vj †m±‡i mKvj Abygvb 8.00 Uvi w`‡K Avwg 

evkvi‡K wR‡Ám Kwi NUbvi cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ„Z¡ Kviv w`‡e| 

evkvi Avgv‡K Rvbvq ‡bZ„Z¡ w`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv 

Kiv  n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| Avgv‡K 

evkvi AviI Rvbvq †h †KvZ (A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e| evkvi e‡j †Kv‡Z 

cvnvivq Avgv‡`i †jvK _vK‡e’ and accordingly on 24.02.2009 at 
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evening he extended his all co-operation in bringing the key of 

the residence of Zakaria and handed over the same to Moyeen 

where the conspirators assembled and took decisions- ‘Avwg 

†mLv‡b 13 e¨vUvwjq‡bi wmcvnx kvnv`Z, DAD nvwee, j¨v›m bv‡qK kvn Avjg, 

wmMb¨vjg¨vb †mwjg I wmcvnx gCb Qvov 15/16 Rb‡K †`L‡Z cvB| †mLv‡b 

AvMvgx 25/02/09 Bs Zvwi‡L `iev‡i wKfv‡e Awdmvi‡`i wRw¤§ Kiv n‡e 

Z`g‡¤§© cwiKíbv Kiv nw”Qj| wewWAvi nvmcvZv‡ji wWGwW Rwjj mv‡ne‡K 

A‡ ¿̄i `vwqZ¡ †`Iqv nq| wZwb `ievi n‡ji main †M‡Ui evgcvk wcKAv‡c K‡i 

A ¿̄ wb‡q G‡m ivL‡e g‡g© cwiKíbv nq| Avgv‡K I †mwjg‡K ............ 

wmMb¨v‡ji jvBb KvU Avc Kivi `vwXZ¡ †`Iqv nB‡j Avwg Dnv‡Z ivRx nq bv| 

m`i e¨vUvwjq‡bi Avi.wc †K †M‡Ui `vwqZ¡ †`Iqv nq hv‡Z K‡i †KD wfZ‡i ev 

evB‡i †h‡Z bv cv‡i| 1 bs †M‡Ui `vwqZ¡ †`Iqv nq 36 ivB‡dj  e¨vUvwjqb‡K 

Ges 3bs †M‡Ui `vwqZ¡ ‡`Iqv nq 13bs ivB‡dj  e¨vUvwjqb‡K|’ His above 

confession appears inculpatory. Co-accused Lance Naik Md. 

Zakaria Mollah (C.S.A. 23) made corroborative statement in his 

confessional statement to his complicity to the conspiracy. The 

above confessional statement of the condemner/appellant and 

those of co-accused have been corroborated by the admitted 

facts and circumstances of the case.  The confession of the 

condemner/appellant and that of the co-accused appears as a 
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relevant fact as against each of the persons believed to be so 

conspiring, as well as for the purpose of providing the existence 

of conspiracy as fur as the purpose of showing that any of such 

person was a party to it and that there is reasonable ground to 

believe that the condemner/appellant and other accused had 

conspired together. 

The learned Deputy Attorney General further submits 

that P.W. 67, 126 and 245 are eye witnesses to the occurrence. 

They all saw the condemner/appellant with arms, in unlawful 

assembly and active participation to the occurrence. P.W. 67 

saw the condemner/appellant to take out arms from armoury. 

P.W. 126 saw him to move towards Darbar with arms. P.W. 

245 saw him to make firing. P.Ws. 126 and 245 identified him 

with his regiment No.  All the above witnesses were cross-

examined on behalf of the condemner/appellant and their 

evidence could not be assailed, embellished in any manner and 

thus appears trustworthy.  

The learned Deputy Attorney General lastly submits that 

the testimonies as adduced by P.Ws. together with attending 

facts and circumstances of the case, the inculpatory confession 
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of the condemner/appellant and the confession of co-accused, in 

view of section 10 of Evidence Act, prosecution having 

succeeded to prove the charges under Sections 120B/302/149 of 

the Penal Code against the condemner/appellant, the Reference 

be accepted and the Cr. Appeal filed on behalf of the 

condemner/appellant be dismissed. 

Mr. S.M. Shahjahan, the learned senior Advocate 

appearing with Mr. Abdullah Yousuf on behalf of the appellant 

submits that the testimony of P.W. 67 is vague and unspecified. 

He did not refer the Battalion/Regiment number of the 

condemner/appellant. He merely referred the name as 

Signalman Bashar. Such identification of the 

condemner/appellant is not proper. Furthermore it is not clear 

from his evidence where and when he found the 

condemner/appellant and what was his culpability to the 

offence. In fact, his evidence does not bear any substance. P.Ws 

126 and 245 both referred the condemner/appellant with his 

regiment number. P.W. 126 deposed of five BDR personnel 

including that of the condemner/appellant which appears 

unusual. P.W. 245 also refers six BDR personnel with their 
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regiment number with that of the condemner/appellant and that 

also appears unusual.   Both the P.Ws appear as tutored 

witnesses and as such their evidence can’t be relied upon. 

Moreover none of the above witnesses identified the 

condemner/appellant in the dock. P.W. 367 admits in his cross-

examination that he did not make any record for how long the 

condemner/appellant was on remand. His above admission 

justifies that the learned Magistrate did not apply his judicial 

mind in recording the confessional statement and he recorded it 

in mechanical way. The investigation officer, P.W. 654 admits 

in his cross-examination that the condemner/appellant was 

taken on remand for 14 days. The condemner/appellant in his 

statement Under Section 342 of the Code of Criminal Procedure 

stated how he was undergone inhuman physical torture. In view 

of the above facts the confessional statement of the 

condemner/appellant is neither voluntary nor true. No 

corroborative evidence appears as to his implication to 

conspiracy as his confessional statement ventilates. The 

confession of co-accused also finds no corroboration by any 

independent witness. Neither the confession of the 
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condemner/appellant nor the confession of co-accused deserve 

consideration as evidence against the condemner/appellant.   

Mr. S.M. Shahjahan lastly submits that prosecution failed 

to establish the charges brought against him beyond all 

reasonable doubt and trial court having failed to weigh and 

assess the evidence on record erroneously found him guilty of 

the offence as alleged and sentenced him arbitrarily and the 

impugned order of conviction and sentence calls for due 

interference, consequently the Reference against the 

condemner/appellant be rejected and Cr. Appeal and Jail 

Appeal on his behalf be allowed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy in attending at 

the  residence of Zakaria near to gate No. 5, holding arms by 

way of plundering kote, entering into Darbar with arms, killing 
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army officers therein. All provides strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession- 

‘éh¤u¡l£ j¡pl fÐbj¢cL påÉ¡l pju mÉ¡¾p e¡uL ¢pNeÉ¡m jÉ¡e S¡L¢lu¡ Bj¡L 

hm ®k, ®a¡j¡l ph ¢hfcl pju B¢jp¡b b¡¢L a¥¢j ¢L Bj¡l p¡b b¡Lh¡?’’ B¢j 

l¡S£ qCz fl öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e S¡L¡¢lu¡ J mÉ¡¾p e¡uL n¡j£j L¡e¡l Ql 

k¡Cz n¡j£j e¡Ù¹¡ Lla ®Nm S¡L¡¢lu¡ Bj¡L hm Bj¡l ®RmL BDR ú¥m i¢aÑ 

L¢l e¡Cz Bjl¡ fÐ¢al¡d Ns a¥mhz a¥¢j Bj¡cl p¡b b¡Lh¡z ¢ce fl B¢jjDe J 

S¡L¡¢lu¡L HLœ Lb¡ hma ®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡L ®j¡h¡Cm Ll 

X¡L Hhw hm HLV¡ L¡S Bjl¡ Llhz clh¡l qm Bjl¡ c¡¢h c¡Ju¡ ¢eu BlS 

Llh Hhw e¡ j¡em D.G, D.D.G J AeÉ A¢gp¡lcl ¢SÇj£ Llhz iu f¡Cu J 

e¡ Bj¡cl p¡b Efll hs hs ®m¡L BRz DAD q¡¢hh, DAD S¢mm BR Lb¡ 

hmh¡ e¡¢L? B¢j aMe e¡ hm m¡Ce Qm B¢pz 

5/6 ¢ce fl mÉ¡¾p e¡uL S¡L¡¢lu¡ Bjl j¡ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla euz 

2/3 ¢ce fl S¡L¡¢lu¡ Bj¡L p¡b b¡L¡l SeÉ hm Aaxfl Na 23/2/09 

Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡L hm, l¡œ Bj¡l HLV¡ f¡¢VÑ BR a¥¢j 
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¢L k¡h¡ Bj¡l p¡b’’z B¢j l¡S£ e¡qCm S¡L¡¢lu¡ Bj¡L a¡l ¢XE¢V Ll ¢ca 

hmz I ¢ceC 2V¡l pju ¢pf¡q£ jDe Bj¡L X¡L Hhw hm “”BSL påÉ¡l pju 

HLM¡e k¡Ch¡? B¢j h¢m påÉ¡ 6.30 ¢j¢eV Bj¡l ¢XE¢V BRz 

Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®bL ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efmr VIP NVl XÊ¡Ci¡l J l¡e¡lcl e¡Ù¹¡ M¡Ju¡e¡l hÉ¡f¡l Bj¡cl e¡-

uh p¤hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me L¢lz I ¢ce l¡œ mÉ¡¾p e¡uL 

S¡L¡¢lu¡ Bj¡L ®g¡e ¢cu hm V¡L¡ ¢eh¡ e¡? Bj¡l p¡CLm ¢eu¡ ®a¡j¡l i¡h£l 

L¡R ®bL V¡L¡ ¢eu¡ Bp B¢j ®g¡e Ll ¢c¢µRz ®p ®a¡j¡L V¡L¡ ¢ch J HLV¡ Q¡¢h 

¢chz I Q¡¢hV¡ jDeL ¢ch¡z jDe 5 ew ®NVl h¡¢ql BRz 

B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡L Q¡¢hV¡ ¢cu HL¢V l¦j M¤m ¢ca hmz B¢j l¦j M¤m ®kM¡-

e jDe ®L ®c¢Mz jDe Bj¡L V¡e ¢cu h¡p¡uz l¦jl ¢ial 20/22 Se ®m¡L c¡ys¡-

e¡ ¢Rmz  

B¢j ®pM¡e 13 hÉ¡V¢mu¡el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj (36 l¡Cgm hÉ¡V¢mu¡e) J ¢pf¡q£ 

jDe R¡s¡J BlJ 15/16 Se L cMa f¡Cz ®kM¡e BN¡¢j 25/02/09 Cw a¡¢lM 

clh¡l ¢Li¡h A¢gp¡lcl ¢S¢Çj Ll¡ qh acjjÑ f¢lLÒfe¡ q¢µRmz 

BDR q¡pf¡a¡ml DAD S¢mm p¡qhL AÙ»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l qml ®jCe ®NVl h¡jf¡nÄÑ ¢fL Bf Ll AÙ» ¢eu Hp l¡Mh jjÑ f¢lLÒfe¡ 

quz Bj¡L J ®p¢mjL øÉ¡¢VL ¢pNeÉ¡ml m¡Ce L¡V Bf Ll¡l c¡¢uaÅ ®cJu¡ qCm 

B¢j Eq¡a l¡S£ qC e¡z pcl l¡Cgm hÉ¡V¢mu¡el RP ®L ®NVl à¡¢uaÅ ®cJu¡ qu 

k¡a Ll LE ¢ial h¡ h¡Cl ®ka e¡ f¡l 1ew ®NVl à¡¢uaÅ ®cJu¡ qu 36 l¡Cgm 

hÉ¡V¢mu¡eL Hhw 3ew ®NVl à¡¢uaÅ ®cJu¡ qu 13 ew l¡Cgm hÉ¡V¢mu¡eLz 

Eš² ¢j¢Vw H DAD q¡¢hh hm k, Bj¡cl p¡b Efll ®mhml ®k¡N¡k¡N 

BRz ®L¡e pjpÉ¡ qh e¡z fÔ¡e pgm qm ph¡CL f¤lú¡l ®cJu¡ qh Hhw hÉ¡wL 

®cJu¡ qhz HC ¢hou pjÙ¹ abÉ DAD q¡¢hh, p¤hc¡l Be¡u¡l (13 l¡Cgm hÉ¡-
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V¢mu¡e) mÉ¡¾p e¡uL n¡q Bmj J S¢ql S¡ea¡ p¤hc¡l Be¡u¡l Hl f¤lú¡l ¢hal-

el Lb¡ ¢Rm ¢j¢Vw Hl HL fkÑ¡u pcl l¡Cgm hÉ¡V¢mu¡el ®L¡e HL RP L 

DAD q¡¢hh a¡l ®j¡h¡Cm ®bL Efll ®miml L¡l¡ p¡b Lb¡ h¢mu ®cuz L¡l¾V 

e¡ b¡L¡l L¡le ¢j¢Vw Bd¡ O¾V¡fl ®no qu k¡uz’ 

 This has also inference from the confession of Lance 

Naik Md. Zakaria Mollah (C.S. 23)-  

‘“MZ 19/2/09 ZvwiL evei MÖvD‡Ûi iv Í̄vi Dci Avwg Awdm †k‡l 

evmvq †divi c‡_ †ejv 11.00 NwUKvq wmcvnx kvn Avjg Avgv‡K e‡j †h 

AwaKvi Av`v‡qi Rb¨ Av‡›`vjb Ki‡Z n‡e| Avgv‡`i BDR m`m¨‡`i `vex wQj 

BDR Gi ga¨ †_‡KB ’̄vqx Awdmvi wn‡m‡e wb‡qvM w`‡Z n‡e, 100% †ikb 

w`‡Z n‡e, RvwZmsN wgk‡b my‡hvM w`‡Z n‡e, fvZv e„w× Ki‡Z n‡e| 21/2/09 

ZvwiL Avgvi mnKgx© Acv‡iUi evkvi (wmcvnx) Avgv‡K wmMb¨vj †m›Uv‡ii 

eviv›`vq †W‡K wb‡q hvq| wmcvnx gCb, wmcvnx iæ‡ej, wmMb¨vj g¨vb †Zvdv¾j 

†`i †`wL‡q evkvi Avgv‡K e‡j †h Iiv mevB Avgv‡`i Av‡›`vj‡b Av‡Q| 

22/2/09 ZvwiL wmMb¨vj †m›Uv‡i mKvj Abygvb 8.00 Uvi w`‡K Avwg evkvi‡K 

wR‡Ám Kwi NUbvi cwiKíbv wKfv‡e Kiv n‡q‡Q Ges †bZ…Z¡ Kviv w`‡e| evkvi 

Avgv‡K Rvbvq †bZ…Z¡ †`‡e wWGwW Rwjj Ges wWGwW nvwee Ges cwiKíbv Kiv 

n‡q‡Q cv ỳqv óvB‡j hv‡Z i³cvZ QvovB `vex Av`vq Kiv hvq| evkvi Avgv‡K 

Av‡iv Rvbvq †h †KvZ (A ¿̄vMvi) †f‡½ A ¿̄ †bqv n‡e| ............Avwg ewj 

†Kv‡Zi cÖnix cvnvovi wK n‡e| evkvi e‡j †Kv‡Zi cÖnix Avgv‡`i c‡¶i †jvK 

_vK‡e| 23/2/09 ZvwiL we‡K‡j †Mg MÖvB‡Û wmMb¨vj g¨vb evkvi e‡j wW G wW 

nvwee m¨vi e‡j‡Q AvBbx cÖwµqvq mgm¨vi mgvavb Ki‡Z n‡e| H w`bB mÜ¨vq 

†ivj K‡ji mgq my‡e`vi †gRi †Rvev‡qi e‡j †h GKwU wjd‡jU AvDU n‡q‡Q G 

wel‡q †KD Kvb w`‡e bv Ges AcwiwPZ †Kvb †jvK‡K wfZ‡i Avm‡Z w`‡e bv| 

24/2/09 ZvwiL mKvj 6.30 NwUKv n‡Z ỳcyi 2.00 NwUKv ch©šÍ Avgvi wmMb¨vj 

†m›Uv‡i wWDwU wQj| wWDwU †k‡l Avwg Avgvi evmvq nvRvixev‡M P‡j hvB| Hw`b 
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mÜ¨v mv‡o QqUv †_‡K c‡ii w`b mKvj 7.00 NwUKv ch©šÍ Avgvi wWDwU wQj| 

Avwg nvRvixev‡M GKUv  weDwU cvj©v‡ii wcQ‡bi GKUv evmvq 2 iæg wb‡q _vwK| 

1Uv iæg GKUy wfZ‡i| 2Uv iæg 2Uv Avjv`v wewWs G| Avgvi wUb‡mW wewìs Gi 

†h iæg wQj H iæ‡gi Pvex ivZ AvUUvi w`‡K Avgvi Kv‡Q Pvq evkvi| Avwg Avgvi 

¿̄x‡K ewj evkvi Pvwe PvB‡j w`‡q w`‡Z| ivZ 9 Uvq evkvi wmMb¨vj †m›Uv‡i G‡m 

Avgv‡K Rvbvq †h †m wmcvnx Avi wc AvRv`, bv‡qK wmMb¨vj gCbyj, wmMb¨vj 

g¨vb †Zvdv¾j mn 12/14 Rb Avgvi H evmvq e‡m NUbvi cwiKíbv K‡i‡Q Ges 

cwiKíbv Abyhvqx AvMvgxKvj KvR n‡e| H cwiKíbvq wm×všÍ wQj †h wmcvnx 

gCb `iev‡ii mgq Avgv‡`i `vex `vIqvi Av‡e`b wb‡q `ievi n‡j hv‡e, evKx 

‰mwbKiv A ¿̄ wb‡q wcQ‡b _vK‡e| A‡ ¿̄i gy‡L Av‡e`b cvk Kiv‡bvi Rb¨ wWwR 

m¨vi‡K eva¨ Kiv n‡e|’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 67, 167 and 245 are eye witnesses to the 

occurrence. They all saw him with arms, in unlawful assembly 

and participating to the occurrence.  

P.W. 67 deposed-  

‘iv¯—v 2/300 wewWAvi m`m¨ ‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| 

Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q 

hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK 
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BKivg, Avt evox, ingZ, Rvnv½xi Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi 

wmcvnx AvjZvdz¾vgvb nvwej`vi my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, 

gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, wnUjvi‡K wPb‡Z cvwi|’ 

P.W. 126 deposed-  

‘ZLb A‡bK‡K A ¿̄ I †Mvjveviæ` wb‡Z †`wL Zv‡`i g‡a¨ 65058 Avt 

evkvi, 67692 wmcvnx dwi`, 69760 wmivRyj, 69776 wmcvnx kvwggyj nK, 

74415 wmMbvjg¨vb †evinvb‡K A ¿̄mn fire Ki‡Z Ki‡Z `ievi n‡ji w`‡K 

†h‡Z †`wL| Zviv e‡j BDR G †mbv Awdmvi _vK‡ebv I mevB‡K A ¿̄ wb‡Z 

e‡j|’ 

P.W. 245 deposed-  

‘MZ 25/2/09 Avwg `iev‡i wQjvg| wW.wR Gi e³‡e¨i GK ch©v‡q 

wmcvnx gvBb wW.wR Gi w`‡K A ¿̄ ZvK K‡i| ZLb mK‡j QzUvQzwU Ki‡Z _v‡K| 

wKQz¶b c‡i wWwR e³e¨ ï‡b Avwg `ievi nj †_‡K †ei n‡q e¨vUvwjq‡bi w`‡K 

hvB| ZLb 52804 Avt evix, 61520 †gvt Rvnv½xi, 65058 Aveyj evmvi, 

56975 bvwRe Av³vi, 68422 AvjZvd, 40849 jyrdi ingvb‡K mk ¿̄ Ae ’̄vq 

¸jv¸wj Ki‡Z †`wL|’ 

P.W. 67 identified him with his designation. P.Ws. 126 

and 245 identified him with his regiment No. 65058.  

 No question arises to the credibility of their evidence 

and identification of the condemner/ appellant.  
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In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.38 Sepoy/ 58078 Sheikh Md. Ayub 

Ali. 

Trial court charged the condemner/appellant for the 

offences under Sections 120B/302/201/149/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 

302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 
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 P.W.1 Novojoty Khisha, informant,  

 P.W.31 Sepoy/60737 Firoz Hossain Daptori 

 P.W.345 Sheikh Fazlul Haque Selim 

 P.W.429 Md. Iqbal Hossain 

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused–Sepoy Md. Selim Reza (C.S. 06) and 

  Sepoy Md. Kazal Ali (C.S. 11) 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

 P.W.52 Lance Naik Al-Mahmood Kabir  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.31 is Md. Firoz Hossain Daptory. He deposed that 

with the permission of the authority he had been living outside 

Peelkhana at Moneshor road, 1st lane, Hajaribag, Dhaka with 
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his family. His daughter was a student of Noor Mohammad 

Rifle Public School. In order to get admission of his daughter, 

he went to Prim Coaching Center on 14.02.2009. At the time of 

talking with Zakir, the owner of the Coaching Center, he came 

to see Habilder Assistant Khandakder Moniruzzaman there. He 

found him to type in a computer. Zakir, the owner of the 

Coaching Center was there beside him. Zakir asked him to wait. 

He went near to the computer and found Habilder Assistant 

Moniruzzaman to type a charter of demands of BDR personnel. 

When he was making hurry Zakir asked him to come after two 

days or one at evening. After waiting for sometimes, he left 

there to attend at roll call and came to Line of record wing. 

According to the instruction of Zakir he went to Prim Coaching 

Center after two days. On entering into the room he found there 

Habilder Mohiuddin of Chittagong Sector, Lance Naik 

Shahbuddin of 44 Battalion, Lance Naik Tariqul of 33 

Battalion, Lance Naik Mojibor, Habilder Assistant 

Moniruzzaman, the condemner/appellant Sepoy Ayub Ali along 

with 8/10 BDR personnel on a meeting. In the meeting they 

were found very active. Habilder Assistant Moniruzzaman 
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placed before them, a leaflet containing their demands to press 

it before the Prime Minister.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in BDR in 1995 and has been in 

Peelkhana since 2008. He did not see I.O. earlier before making 

deposition before him. He denied the suggestion that no BDR 

personnel named Ayub was there in 17 Battalion. He denied the 

suggestion that he did not see Sepoy Ayub in Prim Coaching 

Center and that Ayub did not go to Prim Coaching Center. He 

attended office first and then appeared before the court. He has 

appeared before the Court with the permission of the authority. 

He denied the suggestion that the BDR personnel of RSU took 

video by the pen camera. He denied the suggestion that he 

deposed falsely.  

P.W.52 attended Darber as sound system operator. He 

deposed that on the date of occurrence, 25th Feb, 2009 he 

attended Darbar and was on duty as sound system operator. At 

9.20/25 A.M. Sepoy Mayeen pointed arms on D.G. Other 

officers disarmed him. Sepoy Kajal also followed him with 

arms but later on escaped. There happened firing outside 
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Darbar. The condemner/appellant Sepoy Ayub Ali along with 

Sepoy Selim Reza, Ibrahim. Altab, Rafiqul, Lance Naik 

Ekramul and some others entered into Darbar with arms 

through main gate. They killed one officer by firing. Selim 

Reza was with hand mike. He directed the officers to come out. 

Sepoy Selim Reza and his companion rebellions burst fire on 

the officers indiscriminately and instantly D.G. along with his 

officers fell down and succumbed to death.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 16.02.2011 and before that he did not know of the 

investigation. He can’t say whether F.B.I came for 

investigation. He denied the suggestion that Moulana Siddik 

and Ibrahim were assaulted by RAB in their presence and that 

having afraid he agreed to be a witness. None was armed in 

Darber. Burst fire was made near at the gate, inside Darber. The 

dead body of D.G. was within Darber. West gate was 200 feet 

away from stage. Burst fire was made at about 10.45 A.M. 

Some of the rebellions were with (CAMO ‡MwÄ’) None attended 

Darber with ‘CAMO ‡MwÄ’. The condemner/ appellant Ayub Ali 
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hailed from Sadar Battalion. He can’t say whether Ayub Ali 

attended Darber. He reiterated that he knew Ayub Ali prior to 

the occurrence.                

P.W. 345 deposed that on 13.02.2009 local people met 

him at his residence. 6/7 persons disclosed their identity of 

BDR personnel. They disclosed their name as DAD Jalil, DAD 

Habib, Sepoy Selim, Sepoy Moyeen, Sepoy Tarak and Ayub. 

They wanted to talk of their demands. He suggested them to 

place the matter to Ministry of Home.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that the 

condemner/appellant did not go to his residence.  

 P.W. 429 deposed that he served as Manager in Prim 

Coaching Centre. He used to stay in class mess of the coaching 

centre. The children of BDR personnel took coaching there. 

Zakir was the owner of the coaching centre. He is the son of 

BDR person-Kanchan Ali. As such he had a good relation with 

the BDR personnel. BDR personnel used to come there off and 

on to talk over their demands. Zakir discussed with the BDR 

personnel over their demands and advised them. On the 
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occasion of BDR week the BDR personnel namely-Sepoy 

Ayub, Tarek, R.P. Reja, Sahabuddin, Maj. Lance Naik 

Mujibor, Naik Sharif, Habilder Mohiuddin Monir, Badal, Latif, 

Naib Subedar Saidur and F.M. Khairul and some other used to 

come to Zakir and received advice from him. 

In his cross-examination on behalf of 

condemner/appellant, he denied the suggestion that after the 

occurrence he absconded. He got the brother and sister of Mintu 

in coaching centre. He cannot say whether  

Ayub Ali had children. He denied the suggestion that Ayub Ali 

never visited coaching centre and that he deposed falsely. 

The condemner/appellant adduced evidence of following 

D.Ws on his behalf- 

D.W.1-Nasrin Akhtar Sumi 

D.W.2-Ayub Ali. 

D.W.1 deposed that the condemner/appellant Ayub Ali is 

her husband. On 25.20.2009 her husband went to Darber at 8 

A.M. at 9.40 A.M. Her husband came back to residence. Her 

husband was talking with Brd. Gen. Golam Rabbani (Rt) over 

mobile who forbid him to go out. She asked her husband of his 
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coming back. Her husband in reply told her of disorder in 

Darber. Her husband remained in the residence for the whole 

day and night and left Peelkhana on 26.02.2009 with other 

members of the quarter leaving her husband therein. She asked 

her husband to come out from Peelkhana. But he replied that he 

can’t leave without permission of the authority. 

In cross-examination on behalf of the State she admitted 

that her husband is a trained Soldier and that she was not present 

in Darber and that she did not know what happened there and 

she heard of disorder from her husband. She can’t say what her 

husband did in outside of residence. She can’t say whether her 

husband went to the residence of Sk. Selim. She heard that as 

many as 57 officers were killed in Peelkhana. She heard terrible 

and incessant firing in Peelkhana on the date of occurrence. She 

can’t say whether her husband fled away killing army officers in 

Peelkhana. She denied the suggestion that she deposed falsely.  

D.W. 2 is the condemner/appellant Ayub Ali himself. He 

deposed that on 25.2.2009 he attended Darber at 8 A.M. Darber 

started at 9 A.M. 25/30 minutes after starting of Darber one man 

with arms entered into Darber and pointed arms on D.G. Then 
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there happened disorder in Darber and all left Darber 

indiscriminately. He also came out from Darber and observed 

the happening from the gate of public college. He heard firing 

from the side of Parade ground. Observing the situation unusual 

he informed of the occurrence to DDG BA 1478 Brg. Gen. S.M. 

Golam Rabbani over phone. He advised him to go into a safe 

position and forbid to implicate with the occurrence. He came 

back to his residence on 4th floor 23/H Mahamuda and he 

remained there for the whole day. On 26.02.2009 at morning he 

send his family members outside Peelkhana and he himself left 

Peelkhana at 2.30. On 19.02.2010, the commander of Sadar 

Battalion called him in his office and asked him to adduce false 

evidence. He did not agree and thus implicated him falsely. 

In cross-examination on behalf of State he stated that he 

had been living in Peelkhana for about 6 years. He maintained 

good relation with all. His residence was close to gate No. 4. He 

did not see any one to enter into Peelkhana by breaking that gate. 

He did not know whether BDR personnel were firing. He did not 

take any step to prevent them. There was no such direction. He 

remained in Darber. He denied the suggestion that D.G. BDR 
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did not direct them to remain in their seat. As per direction of 

D.G. he came out from Darber. Coming out from Daarber he 

stood for 4/5 minutes in front of Public School. His immediate 

superior officer was Habilder Tariqul and Subedar Jahangir. He 

can’t say who was the commanding officer. He was killed. He 

could not inform his commanding officer, 2nd i.c. and operation 

officer. He also did not talk with any other officer. He denied 

that suggestion that in order to escape himself he left Darber. He 

denied the suggestion that on 25/26th Feb, 2009 he moved 

around Peelkhana with arms. He did not know of killing D.G till 

he remained in Peelkhana. He denied the suggestion that he was 

a rebellion and that he deposed falsely.     

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 23.02.2010 and took him on 

remand for 14 days at four times. He denied the suggestion that 

he obtained the confession of the appellant by way of 

oppression. He did not investigate whether daughter of P.W.31 

was a student of Prim coaching centre. P.W.31 did not depose 

before him whether he informed anything to the higher authority. 
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P.W.31 used to live outside Peelkhana. P.W.31 deposed that on 

15.02.2009 he happened to meet with Habilder Mohiuddin. He 

denied the suggestion that on that day Habilder Mohiuddin was 

at Chittagong. He denied the suggestion that the appellant did 

not meet with P.W.345. P.Ws. 31 and 52 are witnesses to 

supplementary C.S. The appellant is an accused of 1st C.S. There 

might be number of person named Ayub.  

The confessional statement of Sepoy Ayub Ali runs as 

under-  

“A¡¢j Efjq¡f¢lQ¡mL ¢hÊN¢Xu¡l ®Se¡lm Hp, Hj ®N¡m¡j lî¡e£ pÉ¡ll 

l¡e¡l b¡L¡l p¤h¡c fÐ£j ®L¡¢Qw ®p¾V¡ll j¡¢mL S¡¢Ll ®q¡pel p¡b A¡j¡l 

f¢lQu quz ®N¡m¡j lî¡e£ p¡qh Ahpl NËqe Ll¡l fl A¡j¡L ®pie l¡C-

gm hÉ¡V¡¢mu¡e  J ®f¡¢øw ¢cu pcl l¡Cgm hÉ¡V¡¢mu¡®e pwk¤š² Ll k¡ez 

Na S¡a£u pwpc  ¢ehÑ¡Qel f§hÑ S¡¢Ll ®q¡pe A¡j¡cl jdÉ  ¢ehÑ¡Qe£ 

fÐQ¡le¡ Q¡m¡u Hhw hm A¡Ju¡j£m£N rja¡u ®Nm ¢h¢XA¡ll 8 hRll V¡Cj 

®úm 100% ®lne p¤¢hd¡ Hhw n¡¢¿¹lr£ ¢jne k¡Ju¡l p¤k¡N pª¢ø q-

hz¢ehÑ¡Qel fl S¡¢Lll Lb¡ ja¡ A¡¢j, S¡¢Ll J q¡¢hmc¡l pqL¡l£ j¢el, 

pwpc pcpÉ ®nM ®p¢mj Hl h¡p¡u k¡C Hhw c¡h£ c¡Ju¡ S¡e¡Cz ®pM¡e 

A¡l¡ AeL BDR  pcpÉL Ef¢ÙÛa ®cMa f¡Cz DAD S¢mm, DAD 

q¡¢hh ®pM¡e A¡N ®bLC ¢Rmz BDR pç¡q Efmr 8 hRll V¡Cj ®úm 

Hhw 100% ®lne p¤¢hd¡ fÐc¡el A¡hce L¢lz ®nM ®p¢mj p¡qh A¡j¡clL 

¢hou¢V ül¡øÌj¿»£L S¡e¡a hmez 15/02/09 a¡¢lM A¡¢jJ S¡¢Ll 

ül¡øÌj¿»£l h¡p¡u k¡Cz JM¡e ¢Nu DAD q¡¢hh J DAD S¢mmL ®cMa 
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f¡Cz A¡l¡ AeL BDR  pcpÉ ¢Rmz k¡cl e¡j S¡¢e e¡ I¢ce j¿»£ jq¡cu 

Hl p¡b ®cM¡ qu e¡Cz fll ¢ce A¡h¡l¡ j¿»£ jq¡cu h¡p¡u k¡C I¢ceJ 

DAD q¡¢hh Hhw S¢mmL ®cMa f¡Cz I¢ceJ j¿»£ jq¡cu ¢Rme e¡z ay¡l 

PS  Hl L¡R c¡h£ c¡Ju¡ S¡¢eu Qm A¡¢pz ah AeÉ BDR pcpÉl¡ ¢m¢Ma 

c¡h£ c¡Ju¡ ®fn Llz a¡l fl¢ce A¡h¡l¡ ül¡øÌj¿»£ PS Hl p¡b ®cM¡ L¢l 

A¡j¡cl ¢hou j¿»£L hmR ¢Le¡ a¡ S¡e¡l SeÉz PS A¡j¡clL A¡nÄ¡p ®ce 

®k j¿»£ jq¡cuL S¡e¡hez 23®n ®ghÐ¦u¡l£ ®bL A¡¢j °p¢eL ®jpl ®XL¡-

lnel L¡S ¢eu¡¢Sa ¢Rm¡jz 24 a¡¢lM ®l¡mLp S¡ea f¡¢l 25 a¡¢lM 

clh¡l ¢jma qhz 25a¡¢lM kb¡pju clh¡l q¡¢Sl qCz ®L¡lA¡e 

®am¡Ju¡a Hl j¡dÉj clh¡l öl¦ quz 25/30 ¢j¢eV fl HLSe AÙ»d¡l£ 

°p¢eL DG pÉ¡lL handsup Ll¡uz  aMe clh¡l qm ®n¡lN¡m öl¦ qu 

k¡u Hhw ph¡C cy¡¢su fsz ph¡C clh¡l qm ®bL ®hl ®qu k¡¢µRmz A¡¢jJ 

®hl qu k¡Cz clh¡l qml ®fRe ®bL …¢ml në öea ®fu A¡¢j h¡p¡u Qm 

k¡Cz ®pM¡e ®bL ®g¡e lî¡e£ pÉ¡lL OVe¡ S¡e¡m pÉ¡l ¢hÙ¹¡¢la öe A¡j¡-

L ¢el¡fc b¡L¡l fl¡jnÑ ®cez A¡¢j h¡p¡u b¡¢Lz 26 a¡¢lM pL¡m A¡j¡l 

f¢lh¡lL AeÉ¡eÉcl p¡b ®hl Ll ¢cu c¤f¤l 2.30 V¡l ¢cL A¡¢j ®XCl£ 

g¡jÑ Hl ®cu¡m VfL ®hl qu H¢mgÉ¡¾V ®l¡X A¡aÈ£ul h¡p¡u k¡Cz plL¡l£ 

®O¡oZ¡ ®j¡a¡hL 1m¡ j¡QÑ ¢fmM¡e¡u ®k¡Nc¡e Lla A¡¢p Hhw 3 a¡¢lM 

®k¡Nc¡el p¤k¡N f¡Cz aMe ®bL A¡¢j ¢fmM¡e¡uC A¡¢Rz” 

The confessional statement of co-accused Sepoy Md. 

Selim Reza (C.S.6) runs as under- 

“....H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg 

Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| 

Gici G‡K G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, 

nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m 

bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx 
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KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii 

gvwjK RvwKi wQj| †m BDR-Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi 

gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs 

†m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq Avgiv mevB wfbœ wfbœ 

fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi evmvq †cŠuwQ| Avwg 

Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i DAD nvwee Ges 

DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv Av‡Q| Avgiv mevB 

Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ Av‡jvPbv Kwi| m`i 

e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g e‡jb| Zvici DAD 

nvwee Ges DAD Rwjj `vex mg~n Gg wc mv‡ne‡K e‡jb| wmcvnx 

AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi nv‡Z †`q| `vex m¤¦wjZ 

wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri gv_vq nvZ w`‡q e‡jb †h, 

ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e bq, ZvQvov `vex mg~n †`Lvi 

`vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi welq|ÕÕ Gg.wc mv‡ne 

Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z e‡jb Ges Avgv‡`i wjwLZ 

`vex `vIqv wZwb h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j Avgv‡`i‡K Avk¦vm †`b| 

Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex `vIqv 

†g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg 

wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD nvwee Ges DAD Gi 

†bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL Avwg, KvRj, gCb, 

‡iRvDj, iæ‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i 

Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi 

Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q DAD nvwee Ges DAD 

Rwj‡ji mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- 

G †ivjKj †k‡l DAD nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi 

w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| 

Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© 

wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 

e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx iæ‡ej, 44 
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e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi 

e‡jb †m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i 

ivB‡d‡ji wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD 

nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi wQj| .......... H w`b gCb (44 

e¨vUvwjqb) Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi 

Rb¨ e‡j| Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb 

(13 e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx iæ‡ej (DfqB 13 e¨vUvwjqb), 

44 e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 

14/15 Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui 

evwn‡i GKwU evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e 

e‡j Rvbvq| gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q 

Abygvb 200 MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv 

hvB| wM‡q †`wL 30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m 

bv‡qK GKivg (24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb 

bv| gCb wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| 

Avgiv †gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq 

AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 

e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU K‡i 

Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, 

Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i 

ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— 

Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I 

PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq 

Kie|” 

The confessional statement of co-accused Sepoy Md. 

Kazal Ali (C.S.11) runs as under- 

“¢hNa 13.02.09 ¢MËx 13 l¡Cgm hÉ¡V¡¢mu¡el ¢pf¡q£ jDe c¤f¤l ®hm¡ 

Hp Bj¡l L¡R mÉ¡¾p e¡uL p¡q¡h¤¢Ÿel M¡S Llz B¢j h¢m ®k, S¡¢e e¡z 



 

 

1453 

¢L L¡le ¢S‘p Llm hm BSL ®nM ®p¢mjl h¡p¡u k¡h, Bf¢e k¡he 

e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S‘p Llm ®p hm B¢j p¢WL S¡¢e e¡z fl 

B¢j h¢m pju ®hl Lla f¡lm B¢j k¡hz aMe ®p 7.30/8.00 V¡l ¢cL 

4ew ®NV b¡La hmz B¢j ®f±e BVV¡l ¢cL 4ew ®NV ®ku ®c¢M ®k, mÉ¡¾p 

e¡uL p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h , ¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im 

RvwKiy pq BlJ 8/10 Se J ¢pf¡q£ jDez aMe Bj¡l ¢p,He,¢S ¢jöLl 

j¡dÉj ®nM ®p¢mjl h¡p¡u k¡Cz ®ku ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X 

S¢mm mÉ¡x e¡uL HLl¡j, ¢pf¡q£ l¦hm, mÉ¡x e¡uL a¡lL ¢pf¡q£ 

®lS¡Em, q¡¢hmc¡l j¢el pq Bl¡ AeL Bm¡Qe¡ LlRz Aaflx ®nM 

®p¢mj Bj¡cl c¡h£ c¡Ju¡ pðå hme ®k, ea¥e rja¡u Hp¢R Ha c¡h£ 

c¡Ju¡ HL p‰ f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ 

j¿»£l ¢houz Bfe¡l g¡Cm fœ ¢cu k¡e B¢j fÐd¡e j¿»£L Ah¢qa Llhz 

Aafl Bjl¡ ¢fmM¡e¡ Qm B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e 

®f±e c¤CV¡l ¢cL h¡úVhm j¡W ¢Rm¡j, aMe ¢pf¡q£ jDe BlLSe pq hm 

ül¡øÌj¿»£l h¡p¡u k¡h, Bf¢e k¡he ¢Le¡z Aafl B¢j, mÉ¡x e¡x 

n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe 

pq l¡a fÐ¡u 9 V¡l ¢cL ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡e ¢X,H,¢X S¢mm, 

¢X,H,¢X q¡¢hh ¢Rmz ®kM¡e ül¡øÌ j¿»£ Hl p‰ cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ 

a¡l ¢f,H Hl ¢eLV ¢cu B¢pz H¢ce a¡¢lM 16.02.09 ¢MËxz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant is also a leading member of the 

conspiracy to the occurrence that happened in Peelkhana on 25-

26th Feb, 2009. His complicity to the conspiracy has been 

brought to light by his own confession as well as by the 

confession of co-accused Sepoy Selim Reza (C.S. 06) and 

Sepoy Md. Kazal Ali (C.S. 11). It appears that he entered into 

an agreement with the conspirators, talked together at several 

times prior to the occurrence, went to the residence of Home 

Minister, handed over their charter of demands to P.S. of Home 

Minister, discussed their demands at Prim Coaching Centre and 
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together visited Sheikh Fazlul Hoque Selim (P.W. 345) and 

placed their grievances before him. His above confessional 

statement has been corroborated by P.Ws. 31, 345 and 429. The 

confession of the condemner/appellant and those of the co-

accused appears as a relevant fact as against each of the persons 

believed to be so conspiring, as well as for the purpose of 

showing that any of such person was a party to it and that there 

is reasonable ground to believe that the condemner/appellant 

and other accused had conspired together. P.W. 52 saw him to 

enter into Darbar with arms, in unlawful assembly and to kill an 

army officer by firing. He reiterated in his cross-examination 

that he knew the condemner/appellant from earlier. The above 

P.Ws. were thoroughly cross-examined but their evidence 

remains untainted, unassailed and unembellished. The evidence 

of P.Ws. together with the confessional statement of the 

condemner/appellant, the charges under section 120B/302/149 

brought against him have been well founded and trial court 

rightly found him guilty of the offence and sentenced him 

legally and it does not warrant any interference. The evidence 

adduced on his behalf by D.Ws. could not establish his alibi in 
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remaining at his residence at the time of occurrence. 

Consequently the Reference against the condemner/appellant be 

accepted and Cr. Appeal/Jail Appeal filed on behalf of the 

condemner/appellant be dismissed.      

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of the condemner/appellant submits that 

among the prosecution witnesses-P.Ws 31, 345 and 429, all 

relating to alleged conspiracy behind the Peelkhana carnage, 

but their evidence is vague, unspecified and unreliable. P.W. 31 

claims to visit the Prim coaching centre for admission of his 

daughter therein who was a student of class-I, but no 

documentary evidence appears in support of his above claim 

that he had a daughter and she was a student of class-I at the 

relevant time and hour and that he referred the accused merely 

as Sepoy Ayub without his Battalion and Regiment No. It is 

apparent from the evidence of P.W. 345 that he did not know 

the BDR persons visited him personally. He has referred the 

name of BDR personnel as they disclosed their name before 

him. Such evidence does not inspire any confidence. P.W. 429 

also could not identify the condemner/appellant properly. He 
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neither referred his Battalion nor his Regiment No. He simply 

referred as Sepoy Ayub. His evidence does not provide any 

sense of complicity of the condemner/appellant to any offence. 

P.W. 52 claims to see the condemner/appellant in Darber Hall 

with arms and to fire on an officer but it is apparent that he is a 

witness to supplementary C.S and his evidence appears as 

tutored. He admitted in his cross-examination that he deposed 

before I.O. 16.02.2011. His disclosure of occurrence at belated 

stage can’t be relied on. The confession of the 

condemner/appellant is exculpatory in nature. More so, P.W. 

654 admitted that the condemner/appellant was taken on 

remand for 14 days at four times. It is apparent that his 

confession is no more but a product of torture and it bears no 

evidentiary value.  

 Mr. Sarder further submits that the condemner/appellant 

left Darbar at the outset of Darbar and remained in his residence 

and left Peelkhana on the following day and in support of his 

claim he examined two witnesses including himself as D.Ws. 1 

and 2.  
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Mr. Sarder also submits that since there was no eye 

witness as to the complicity of the condemner/appellant to the 

occurrence P.W. 52 was procured afterwards at the time of 

further investigation as supplementary witness. His evidence 

does not inspire any confidence in any way.  

Mr. Sarder lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

condemner/appellant guilty of the offences and sentenced him  

arbitrarily and the impugned sentence in view of the above 

submission warrants due interference rejecting the reference 

against the condemner/appellant. Consequently the Cr. Appeal 

and Jail Appeal filed on behalf of the appellant be allowed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy in assembling 

at Japan-Bangladesh Hospital, attending at the  residence of 
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Sheikh Selim (M.P.), Home Minister, at Prim coaching centre 

together with the co-conspirators, holding arms by way of 

plundering kote, entering into Darbar with arms, killing army 

officers therein. All provides strong inference to his complicity 

to the conspiracy. In most of the cases proof of conspiracy is 

largely inferential. The offence of conspiracy essentially 

requires some kind of manifestation of agreement. The express 

agreement, however need not be proved. Nor actual meeting of 

two persons is necessary. Nor it is necessary to prove the actual 

words of communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 
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joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. This has inference by his own confession-  

‘Na S¡a£u pwpc  ¢ehÑ¡Qel f§hÑ S¡¢Ll ®q¡pe A¡j¡cl jdÉ  ¢ehÑ¡Qe£ 

fÐQ¡le¡ Q¡m¡u Hhw hm A¡Ju¡j£m£N rja¡u ®Nm ¢h¢XA¡ll 8 hRll V¡Cj ®úm 

100% ®lne p¤¢hd¡ Hhw n¡¢¿¹lr£ ¢jne k¡Ju¡l p¤k¡N pª¢ø qhz¢ehÑ¡Qel fl S¡¢L-

ll Lb¡ ja¡ A¡¢j, S¡¢Ll J q¡¢hmc¡l pqL¡l£ j¢el, pwpc pcpÉ ®nM ®p¢mj Hl 

h¡p¡u k¡C Hhw c¡h£ c¡Ju¡ S¡e¡Cz ®pM¡e A¡l¡ AeL BDR  pcpÉL Ef¢ÙÛa 

®cMa f¡Cz DAD S¢mm, DAD q¡¢hh ®pM¡e A¡N ®bLC ¢Rmz BDR pç¡q 

Efmr 8 hRll V¡Cj ®úm Hhw 100% ®lne p¤¢hd¡ fÐc¡el A¡hce L¢lz ®nM 

®p¢mj p¡qh A¡j¡clL ¢hou¢V ül¡øÌj¿»£L S¡e¡a hmez 15/02/09 a¡¢lM A¡¢jJ 

S¡¢Ll ül¡øÌj¿»£l h¡p¡u k¡Cz JM¡e ¢Nu DAD q¡¢hh J DAD S¢mmL ®cMa 

f¡Cz A¡l¡ AeL BDR  pcpÉ ¢Rmz k¡cl e¡j S¡¢e e¡ I¢ce j¿»£ jq¡cu Hl p¡b 

®cM¡ qu e¡Cz fll ¢ce A¡h¡l¡ j¿»£ jq¡cu h¡p¡u k¡C I¢ceJ DAD q¡¢hh Hhw 
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S¢mmL ®cMa f¡Cz I¢ceJ j¿»£ jq¡cu ¢Rme e¡z ay¡l PS  Hl L¡R c¡h£ c¡Ju¡ 

S¡¢eu Qm A¡¢pz ah AeÉ BDR pcpÉl¡ ¢m¢Ma c¡h£ c¡Ju¡ ®fn Llz a¡l fl¢ce 

A¡h¡l¡ ül¡øÌj¿»£ PS Hl p¡b ®cM¡ L¢l A¡j¡cl ¢hou j¿»£L hmR ¢Le¡ a¡ S¡e¡l 

SeÉz PS A¡j¡clL A¡nÄ¡p ®ce ®k j¿»£ jq¡cuL S¡e¡hez’ 

This has also inference from the confession of Sepoy 

Selim Reza (C.S. 06)- ‘H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj 

K‡ji ci Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi 

w`‡K| Gici G‡K G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, 

nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK 

Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m 

BDR-Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M 

Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i 

wjd‡jU evbvq’. The above inference finds corroboration from the 

evidence of P. Ws. 31 and 429.  

Sepoy Kazal Ali (C.S. 11) stated in his confessional 

statement-  

‘¢hNa 13.02.09 ¢MËx 13 l¡Cgm hÉ¡V¡¢mu¡el ¢pf¡q£ jDe c¤f¤l ®hm¡ H-

p Bj¡l L¡R mÉ¡¾p e¡uL p¡q¡h¤¢Ÿel M¡S Llz B¢j h¢m ®k, S¡¢e e¡z ¢L L¡le 

¢S‘p Llm hm BSL ®nM ®p¢mjl h¡p¡u k¡h, Bf¢e k¡he e¡¢Lz a¡l h¡p¡u 
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k¡h¡l L¡le ¢S‘p Llm ®p hm B¢j p¢WL S¡¢e e¡z fl B¢j h¢m pju ®hl Lla 

f¡lm B¢j k¡hz aMe ®p 7.30/8.00 V¡l ¢cL 4ew ®NV b¡La hmz B¢j ®f±e 

BVV¡l ¢cL 4ew ®NV ®ku ®c¢M ®k, mÉ¡¾p e¡uL p¡q¡h¤¢Ÿe, ¢pf¡q£ BCu¤h , 

¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKiy pq BlJ 8/10 Se J ¢pf¡q£ jDez 

aMe Bj¡l ¢p,He,¢S ¢jöLl j¡dÉj ®nM ®p¢mjl h¡p¡u k¡Cz ®ku ®c¢M ®k, 

¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡uL HLl¡j, ¢pf¡q£ l¦hm, mÉ¡x e¡uL a¡lL 

¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq Bl¡ AeL Bm¡Qe¡ LlRz Aaflx ®nM 

®p¢mj Bj¡cl c¡h£ c¡Ju¡ pðå hme ®k, ea¥e rja¡u Hp¢R Ha c¡h£ c¡Ju¡ HL 

p‰ f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz Bfe¡l 

g¡Cm fœ ¢cu k¡e B¢j fÐd¡e j¿»£L Ah¢qa Llhz Aafl Bjl¡ ¢fmM¡e¡ Qm 

B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e ®f±e c¤CV¡l ¢cL h¡úVhm j¡W ¢Rm¡j, 

aMe ¢pf¡q£ jDe BlLSe pq hm ül¡øÌj¿»£l h¡p¡u k¡h, Bf¢e k¡he ¢Le¡z 

Aafl B¢j, mÉ¡x e¡x n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, 

¢pf¡q£ jDe pq l¡a fÐ¡u 9 V¡l ¢cL ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡e ¢X,H,¢X 

S¢mm, ¢X,H,¢X q¡¢hh ¢Rmz ®kM¡e ül¡øÌ j¿»£ Hl p‰ cM¡ e¡ qJu¡u c¡h£ c¡Ju¡ 

a¡l ¢f,H Hl ¢eLV ¢cu B¢pz’ This inference also finds corroboration 

from the evidence of P.W. 435.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 



 

 

1464 

killings of 74 persons including 57 army officers and other 

atrocities.  

P.W. 52 is the eye witness to the occurrence and he saw 

him with arms, in unlawful assembly and participating to the 

occurrence and ultimately killed an officer entering into Darbar. 

P.W. 52 deposed-  

‘MZ 25-2-09 9Uvq `ievi n‡j wQjvg| Avwg mvDÛ wm‡óg 

Acv‡iU‡ii `vqx‡Z¡ wQjvg| mKvj 9 Uv 20-25 wgt wmcvnx gvBb A¯¿ mn 

wWwR Gi w`‡K ZvK K‡i Ab¨vb¨ Awdmv‡iiv Zv‡K wbi ¿̄ K‡i| wmcvnx 

KvRj A¯¿ mn Xy‡K I gvBb aivcovq †m †ei n‡q hvq| `ievi n‡ji evB‡i 

¸wji kã nq| wmcvnx †mwjg †iRv, Beªvnxg AvjZve, iwdKzj I j¨vÝ 

bv‡qK BKivgyj wmcvnx AvBqye mn A‡bK mk¯¿ we‡ ª̀vnx `ievi n‡j 

†gBb‡MU w`‡q wfZ‡i Xy‡K| Zvnviv GKRb Awdmvi‡K ¸wj K‡i nZ¨v K‡i| 

†mwjg †iRvi nv‡Z n¨vÛ gvBK wQj| †m D³ gvBK w`‡q Awdmvi‡`i †ei 

nIqvi wb‡ ©̀k †`q| wmcvnx †mwjg †iRv I Zvi m‡½ _vKv mk ¿̄ we‡ ª̀vnxiv 

Awdmvi‡`i j¶ K‡i eªvm dvqvi I c‡i G‡jvcv_vix ¸wj Ki‡Z _v‡K| m‡½ 

m‡½ wWwR mn †ek K‡qK Rb Awdmvi ¸wjwe× n‡q gvwU‡Z c‡o hvq gviv 

hvb|’  
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No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.74 Naib Subader/4555 Md. 

Shahjahan Ali. 

Trial court charged the condemner/appellant for the 

offences under Sections 302/201/149/382/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 
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302/120B/149/34 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W.85 Lanch Naik Md. Delwar Hossain 

 P.W.336 Munshi Abdul Majid, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statement of co-

accused –Havilder Md. Yousuf Ali (C.S.-75)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 
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Darbar. He left Darber and came back to his unit of 36 

Battalion and on the way he came to see in front of canteen the 

condemner/appellant Naik Subeder Sahajahan along with 

Habilder Yousuf, J.C.O. Subader Sahidur Rahman. Naik Idris. 

Naik Subeder Aziz, Naik Subeder Saidur Rahman. Naik 

Subeder Baten, Naik Subeder Kabir Uddin, Naik Subedar 

Kabir, Naik Subadar Ali Akbor, Subedar Ekramul Huq, 

Subeder A. Malek, Subader Bari, Subader Elias, Habilder 

Sahajahan, Habilder Omar, Sepoy Bajlur Rashid and lance Naik 

Anowar on discussion and thereafter he went on 4th floor of ‘E’ 

Company.  

In cross-examination on behalf of the 

condemner/appellant, he stated that for the cause of dreadful 

situation he could not reach at ‘C’ Company and thus went to 

‘E’ Company from Darbar. ‘C’ and ‘E’ Company are in the 

same building having a stair in the middle. ‘E’ and ‘C’ 

company are on the 4th floor. The building stands East-West 

about 200´ long and wide about 60´/70´. He deposed before the 

I.O. that he went on 4th floor and entered into ‘E’ Company. He 

did not enter into ‘C’ Company. He denied the suggestion that 
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he committed the occurrence being a member of the rebellion 

group and that he deposed falsely against the 

condemner/appellant. 

 P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 

Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

to Barak. There he found the condemner/appellant Naik 

Subader Shahjahan Ali along with Subader Maj. Shahidur 

Rahman, Naik Subader Idris, Naik Subader Aziz,  Naik 

Subader Saidur Rahman, Subader Bakki, Naik Subader Baten, 

Naik Subader Mominuddin, Naik Subader Abul Khair, Naik 

Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma and 

Habilder Nurul Islam all of 36 Battalion on discussion with 

arms and in excited mood. 
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In cross-examination on behalf of the 

condemner/appellant, he stated that he came with civil dress on 

25.02.2009. He had his leave card with him. Leave address was 

there on the leave card. There was no permission to come at 

Peelkhana on leave. He was not aware of Darbar on 25.02.2009. 

He did not get any information of Darbar from gate No.3. There 

were R.Ps. on duty at the gate. He noticed of normal security. 

No entry pass or seal was given on his leave card. On 

depositing leave card he signed on the register. He deposed 

before the I.O. on 21.04.2009. He left Peelkhana on 25.02.2009 

at about 11 A.M. through gate No.1. At the time of exit there 

was no R.P. He had no talk with the condemner/appellant for 

his loan. He denied the suggestion that on 25.02.2009 he was at 

Kachua, Bagerhat and he lodged a G.D. with Katchua P.S. 

having appeared with Kachua Upazilla Chairman. He had his 

posting at Kaptai in 2005. He denied the suggestion that at that 

time he was given warning for his immoral activities with hilly 

girl. He denied the suggestion that he did not come at 

Peelkhana on 25.02.2009 and that he deposed falsely at the 
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instance of the authority. He also admitted that he remained in 

his village on 25.02.2009.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion BDR head quarter at Peelkhana. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Robin and Osman asked him 

to put off his rank and badge and hid himself. He contacted 

over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on, he 

came in front of 36 Battalion and there he came to see under 

tree in front of canteen of 36 Battalion the condemner/appellant 

Naik Subader Shahjahan along with Naik Subader Idris, 

Subader Ekram,  Naik Subader Abdul Aziz, Naik Subader 
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Sayeed  and B.H.M. Shahjalal and other with J.C.Os. together 

on discussion. They all belonged to 36 Battalion.  

 In his cross-examination on behalf of 

condemner/appellant, he stated that he cannot say the badge 

number of Yousuf. He knew Naik Miraj. He can’t say whether 

Habilder Tarikul was with him in ‘X¡mi¡a LjÑp§Q£’. He deposed 

that with the help of some BDR personnel he crossed the wall. 

He denied the suggestion that he did not know Yousuf. He 

cannot say whether soldier Mobarak was killed by RAB-2 and 

that he deposed falsely. 

P.W.85 deposed that on 25.02.2009 he was on duty with 

R.P. Sepoy Billal beside drill room. He heard firing at 9.30 

A.M. The rebellions were miking. He went to Sainik Mess at 1 

P.M.  On his way he came to see the condemner/appellant 4555 

Naik Subader Sahajahan along with 25829 Habilder Yousuf. 

J.C.O. 4696 Subedar Ekramul Huq, J.C.O. 6271 Naib Subedar 

Abdul Aziz, 56597 Sepoy Mostafa Kamal to move around with 

arms.  
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In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that at the time 

of occurrence the condemner/appellant was in hospital.  

P.W.336 deposed that he recorded confessional statement 

of the condemner/appellant Naik Subader Md. Shahjahan Ali 

on 18.05.2009 in connection with New Market Case No.9 dated 

06.04./2009 in accordance with law. He exhibited the 

confession of the condemner/appellant as exhibit 463 and his 

signature exhibit 463/1.  

In cross-examination on behalf of the 

condemner/appellant, he stated that the condemner/appellant 

was arrested on 17.03.2009 and his statement was taken on 

18.05.2009. The condemner/appellant was on remand from 

18.06.2009 to 25.06.2009. He denied the suggestion that the 

confessional statement of the condemner/appellant was not 

voluntary.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 18.03.2009 and took him on 

remand for 13 days at 3 times. He recorded the statements of 
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P.Ws. 26, 37 and 85 on 21.05.2009, 21.04.2009 and 20.04.2009 

respectively. At that time the appellant was in custody. In 

forwarding the age of the condemner/appellant was recorded as 

55. He denied the suggestion that the appellant is an aged man 

and he obtained the confession of the appellant under coercion. 

The Confessional Statement of Naik Subader Shahjahan 

Ali runs as under- 

“Avwg 1/5/1974 Zvs BDR G †hvM`vb Kwi| MZ 25/2/09 Zvs 

BDR, wcjLvbvq wQjvg| H w`b 8.30 Uvq `ievi e‡m| 9.20 Gi w`‡K 

evB‡i Rã nq| Gici ¸wji kã ïwb| AvwgI Ab¨‡`i gZ `ievi nj 

n‡Z f‡q ‡ewi‡q cwo| hv‡Z ¸wj bv jv‡M ZvB Family Quarter Gi 

evDÛvixi g‡a¨ e‡m _vwK| 10.40 Uvi w`‡K evox‡Z †dvb Kwi Ges 

NUbvi K_v Rvwb‡q †`vqv Ki‡Z ewj| †ejv 11.15 Uvi w`‡K BDR, 

wcjLvbvi Ambulance Gi gvB‡K †Nvlbv K‡i †h, hviv A ¿̄ wb‡e bv 

Zv‡`i ¸wj Kiv n‡e| 11.30 Uvi w`‡K BDmyd (nvwej`vi) G‡m eªvk 

dvqvi K‡i e‡j hviv GL‡bv A ¿̄ †bbwb, Zviv G¶ywb A ¿̄ †bb; Zv bv n‡j 

¸wj K‡i gviv n‡e| GB K_v ï‡b f‡q Avwg †Kv‡Z wM‡q ivB‡dj I 20 

ivDÛ ¸wj wbB| ˆmwbK jvB‡b G‡m ‡`wL K: gywRe I †j: K: Gbv‡qZ 

Ges †g: gKeyj Gi jvk c‡o Av‡Q| my‡e`vi †gRi knx` mv‡ne e‡j †h, 

Zvi wb‡la D‡c¶v K‡i gy‡Lvkavix †jv‡Kiv H wZbRb Awdmvi‡K nZ¨v 

K‡i| Zvici †ejv 1 Uvi w`‡K H ’̄v‡b †`wL jvk †bB| K¨vw›U‡bi eqMb 

e‡j †h, nvwej`vi BDmyd 2/3 Rb †jvK wb‡q Pick up G wb‡q †M‡Q| 

ciw`b †ejv 12 Uvi ci ci gvB‡Ki †Nvlbv n‡Z cÖavbgš¿xi wb‡ ©̀‡k A ¿̄ 

Rgv w`B †Kv‡Z| 20 ivDÛ ¸wjI Rgv w`B| ‡ejv 1Uv/1.30 Uvi w`‡K 
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†`wL †h, BDR Gi †jvKRb A‡b‡KB cÖvPxi Uc‡K evB‡i P‡j hv‡”Q| 

cÖvPxi msjMœ GKwU f¨v‡bi Dci ùvwo‡q evB‡ii †jvK‡`i mv‡_ K_v nq| 

Zviv e‡j †h 3 wK: wg: Gi g‡a¨ †Kvb †jvK _vK‡e bv| Army Attack 

Ki‡e| Avwg †g‡m †h‡q Civil Dress c‡i cÖvPxi Uc‡K evB‡i P‡j 

Avwm Ges e¸ovq Avgvi fvBivi evmvq P‡j hvB| Avgvi ¿̄xi mv‡_ †`Lv 

nq| c‡i T.V †Z †`wL †h, hviv AbygwZ Qvov P‡j ‡M‡Q Zv‡`i 24 

N›Uvi g‡a¨ wd‡i Avmvi Rb¨ ejv nq| Avwg †m †gvZv‡eK 1/3/09 Zvs 

†ejv 12 Uvq avbgwÛ Avevnwbi gv‡V †hvM`vb Kwi|” 

The confessional statement of Co-accused Havilder 

Md.Yousuf Ali runs as under- 

“flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L ¢S‘¡p¡ Ll−m ®p ®L¡e 

pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ Ll−a h−mz Bjl¡ DAD 

e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² f¢lú¡l Ll¡l à¡¢uaÅ ®cuz 

Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e J e¡−uh p¤−hc¡l M¡−ul 

¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner/appellant with the 

association of other rebellions, took away arms by breaking 

kote and magazine and actively participated to the occurrence 

as it is evident from the evidence of prosecution witnesses as 
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well as the confessional statement of condemner/appellant and 

that of co-accused Habilder Md. Yousuf Ali (C.S. 75).  

The learned Deputy Attorney General further submits 

that all the P.Ws. 26, 37, 50 and 85 are eye witnesses to the 

occurrence. P.Ws. 26, 37 and 85 saw him sharing thoughts with 

other rebellions by discussion among themselves. P.Ws. 37 and 

85 saw him with arms that he took up by plundering kote and 

agitated mood. P.Ws. 50 and 85 also saw him in active 

participation in the rebellion with arms. They all saw him in 

unlawful assembly with other rebellions.   

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

and to dismiss the Cr. Appeal/Jail Appeal filed on his behalf.   
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Mr. Md. Shamim Sarder, the learned Advocate appearing 

on behalf of the appellant submits that the testimony of P.W.26 

did not disclose any culpability of the condemner/appellant to 

any offence he was charged for. He simply saw the appellant in 

front of line of 36 Battalion on discussion with others. 

Admittedly P.W.37 was on leave and his appearance on the date 

of occurrence appears apparently doubtful. Admittedly he had no 

permission to come at Peelkhana having on leave and it is 

further admitted that he had his leave card with him but he could 

not produce his leave card to show that he had his entrance in 

Peelkhana on the date of occurrence. In view of the above facts 

the testimony of P.W.37 does not bear any credibility. He also 

did not disclose any culpability of the condemner/appellant to 

any offence. He claims to see him merely on discussion with 

others with arms and in agitated mood. Similarly P.W.50 also 

did not disclose any culpability of the condemner/appellant to 

any offence. He also saw him in front of canteen of 36 Battalion 

on discussion with others. The evidence of P.W.85 bears the 

same aspect of the appellant as of moving around with arms 

without any culpability to any offence as charged for. It is 
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admitted by P.W. 654 in his cross-examination that he was on 

remand for 13 days in three times. By his admission it is 

apparent that the confessional statement of the 

condemner/appellant is a product of torture having the appellant 

in police custody for long and the same is neither voluntary not 

true and such confession can’t be taken into consideration as 

evidence. The confessional statement of the co-accused Habilder 

Md. Yousuf as of disappearance of evidence by washing blood 

finds no corroboration by any independent witness as 

prosecution cited and such confession of co-accused does not 

bear any evidentiary value. The conviction and sentence to the 

appellant is found to be made on conjecture and surmise and in 

view of the above facts, circumstances and evidence on record, 

the condemner/appellant can’t be held guilty of the offences as 

he was charged for and the Reference against him be dismissed 

and the Criminal Appeal/Jail Appeal filed on his behalf be 

allowed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 
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agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, sharing his thoughts with other co- conspirators, 

participation to the occurrence by holding arms, by way of 

plundering kote and to move all around in Peelkhana having 

agitated mood. All provides strong inference to his complicity 

to the conspiracy. In most of the cases proof of conspiracy is 

largely inferential. The offence of conspiracy essentially 

requires some kind of manifestation of agreement. The express 

agreement, however need not be proved. Nor actual meeting of 

two persons is necessary. Nor it is necessary to prove the actual 

words of communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 
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scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. His holding of arms by plundering kote 

finds inference from his own confessional statement- “Avwg †Kv‡Z 

wM‡q ivB‡dj I 20 ivDÛ ¸wj wbB|” 

His sharing of thoughts with the co-conspirators finds 

corroboration by the P.Ws. 26, 37, 50 and 85.  

P.W. 26 deposed-  

‘Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi 

mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK 
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my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb bvt my‡e`vi mvB ỳi ingvb, bv‡qK 

my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, bvt myt  Lv‡qi, bvt myt mnKvix Avjx 

AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt gv‡jK, my‡e`vi evix, my‡e`vi 

Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, nvwej`vi Igi, wmcvnx eRjyi 

iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K civgk© Ki‡Z †`wL|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 

bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 
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JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi 

†jvK|’ 

P.W. 85 deposed-  

‘12.30 wgt †ei nB A ¿̄ ¸wj wb‡q we‡ ª̀vnxiv gvBwKs KiwQj 1 Uvi mgq 

ˆmwbK †g‡Q hvB| hvIqvi mgq JCO 4696 my‡e`vi GKivg–j nK JCO 6271 

bv‡qe my‡e`vi Avt AvwRR, 25829 nvwej`vi BDQye, 4555 bv‡qK my‡e`vi 

kvnRvnvb 56597 wmcvnx †gv¯—dv Kvgvj‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z 

†`wL|’ 

P.Ws. 26 and 50 identified the condemner/ appellant with 

his Battalion No. 36 as he hailed from and P.W. 85 identified 

with his regiment No.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Abs. C.S. 1 Sepoy/65140 Md. Moyeenuddin. 

Trial court charged the condemner for the offences under 

Sections 120B/302/34 and awarded capital sentence along with 

fine of Tk.1,00,000/-(one lac) having found him guilty of 

offences under Sections 302/149/34 of the Penal Code in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.15 Sepoy Md. Fazlul Hoque 

P.W.19 Naik /53962 Md. Keramot Ali Shiekh 

P.W.31 Sepoy/60737 Firoz Hossain Doptory 
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P.W.77 Major Roksana Khanom 

P.W.283 Lance Naik Md. Jamal Hossain 

P.W.312 Abu Zafar Khan 

P.W.345 Sheikh Fazlul Karim Selim, M.P. 

P.W.402 J.C.O. (subader) Md. Farid Uddin 

P.W.455 Havilder Md. Ashraf Ali 

P.W.481 Sepoy Md. Abul Kalam Azad 

P.W.482 Havilder Md. Habibur Rahman 

P.W.483 Lance Naik Asstt. Birajit Singha 

P.W.576 Miraz Ahmmed Razib 

P.W.580 Havilder Md. Mokter Hossain 

P.W.584 Rashedul Islam  

P.W.635 Lt. Col. Abdul Salam 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused-Sepoy Kajal Ali (C.S.A.11) 

  Sepoy Selim Reza (C.S.A06). 

  Sepoy Rafiqul Islam (C.S.A.19) 

  Naik Sheikh Shaidur Rahman (C.S.A.341) 
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 Prosecution at the time of placing evidence before us 

adducing the evidence of following witnesses for consideration 

against the condemner- 

P.W. 3 Lt. Col. Md. Abu Tasnim 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker 

 P.W.6 Major Rejaul Mostofa Md. Asadaula 

P.W.9 Lt. Col. Md. Maksudul Haque 

P.W.11 Major Md. Sujaul Haq 

P.W.17 Habilder Md. Motaleb Mia 

P.W.20 Major Kamrul Hasan 

P.W.21 Major Syed Moinul Alam 

P.W.25 Lt. Col. Iqbal  Hasan 

P.W.34 Havilder Abdul Maleq 

P.W.52 Lance Naik Al Mahmud  Kabir 

P.W.67 Havilder Md. Mohiddin  

P.W.70 Naik Ershadul Karim 

P.W.74 Major Dr. Roanak Jahan Any 

P.W. 79 Sepoy Ruhul Amin 

P.W.91 Naik Jamaluddin 

P.W.92 Sepoy Golam Mostafa 
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P.W.96 Signalman Osman Gani 

P.W. 103 JCO Naik Subader Md. Abdul Wahab Talukder 

P.W. 106 Major Md. Nazmul Azad 

P.W. 111 Lt. Col. Md. Akramuzzaman   

P.W. 112 Naik Subeder Md. Abdul Mannan  

P.W. 208 Naik Md. Delwar Hossain 

P.W. 215 Sepoy Md. Ajmol Hossain 

P.W. 220 Havilder Md. Motahar Hossain 

P.W. 223 Havilder Md. H abibur Rahman  

P.W. 239 Sepoy Omar Faruk 

P.W. 242  Naib Subedar Md. Rashid Ahmed 

P.W. 245 Havilder Mohammad Ali 

P.W. 249 Col. AHM Sayeed 

P.W. 277 Lance Naik Md. Rafiqul Islam Firoj 

P.W. 278 Bidyut Mitro 

P.W. 280 DAD Motiur Rahman 

P.W. 281 Sepoy Md. Azizur Rahman 

P.W. 337 Md. Shamsuzzaman @ Anu 

P.W. 338 K.M. Kamrul Ahsan Shah @ Shawpan 

P.W. 412 Major Khaled Ahmed  
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P.W. 576 Miraz Ahmed 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.3 deposed that Darber started at 9 A.M. During the 

speech of D.G. at about 9.30 A.M. one Sepoy entered into 

Darber by Kitchen door and stepped forward to the stage and 

pointed gun towards D.G. Some Officials along with D.G. 

caught hold that Sepoy. There raised a hue and cry. He moved 

towards stage. Another Sepoy with arms also rushed towards 

stage. Maj. Khaleq chased him. He came to know later on that 

the Sepoy who came up on stage was Moyeenuddin and the 

Sepoy who escaped was Kajal.  

In cross-examination by State Defence Lawyer on behalf 

of the condemner Sepoy Moyeenuddin (absconding) he stated 

that he joined in the army in 1980. BDR officers were on 

deputation from Army. He did not know whether there was any 

conflict between Army officer and BDR personnel. Sepoy 

Moyeenuddin was not under his control. He denied the 
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suggestion that he could not identify Moyeenuddin and that he 

deposed falsely against Moyeenuddin at the instruction of the 

higher officer.  

P.W. 5 deposed that he joined BDR in the year 2007 

from Army. On 25.02.2009 he had his seat in the mid of 

officers row. Darber started at 9 A.M. with the recitation from 

the holly Quarn. DG made speech on ‘X¡m i¡a LjÑp§Q£’ and 

thereafter on ‘smuggling’. At one stage D.G. tried to get 

support of the soldiers in support of his deliberation but he did 

not find any response. At that moment Sepoy Moyeen and 

Sepoy Kajol entered into Darber Hall with arms from left side 

of DG. Sepoy Moyeen came up on the stage and pointed arms 

towards DG. Under the situation soldiers stood up and there 

happened a hue and cry and soldiers began to run to and fro. He 

heard firing sound.  

In cross-examination by the State Defence Lawyer on 

behalf of the condemner Sepoy Moyeenuddin he stated that 

Col. Aftabul Islam had his seat in front of him. He was a sector 

commander of Rangpur Battalion. He was entrusted with works 

on the occasion of Darber. He did not know whether BDR 
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personnel distributed any leaflet over ‘X¡m i¡a LjÑp§Q£’. Sepoy 

Moyeenuddin did not serve under him. He cannot say how 

many sepoys named Moyeen were there in Peelkhana. He 

denied the suggestion that Sepoy Moyeen never entered into 

Darber Hall and that he deposed falsely.  

 P.W.6 deposed that on 25.02.2009 at 8.40 A.M. he 

together with Lt. Col. Amin and Maj. Gazzali went to Darbar 

Hall. Maj. Shahnewaz also followed them. Darber started at 9 

A.M. with recital of holy Quarn. At about 9.30 when DG was 

delivering speech on ‘X¡m i¡a Kg©m~Px’ BDR soldier, the 

condemner Moyeen entered into Darber Hall and pointed arms 

towards DG. DG and DDG stood up. Meanwhile BDR 

personnel were running to and fro. At that time there occurred 

1/2 round firing at south gate. DG asked the commanders to 

control their respective troops. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner Moyeenuddin he stated that he 

collected informations of ‘X¡m i¡a LjÑp§Q£’ and submitted it to his 

commanders. He knew Col. Abtabul Islam. He was killed.  

Sepoy Moyeen did not serve under hm. He cannot say whether 
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as many as 12 BDR personnel named Moyeen Uddin were in 

the BDR. He denied the suggestion that he did not know 

Moyeen Uddin and Moyeen Uddin was not present at the place 

of occurrence. He further denied the suggestion that he was 

responsible for BDR rebellion and that Moyeen was an 

innocent.  

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 

Darber started at 9 A.M. Initially DG exchanged greetings. At 

about 9.30 when DG was delivering his statement over ‘X¡m i¡a 

LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel. Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 

arms to D.G. Sepoy Kajal of 44 Battalion also entered into 

Darber Hall with arms. DDG had his seat on the left side of 

D.G. DDG caught hold Moyeen Uddin. Other officers disarmed 

him. Sepoy Moyeen fell down on the stage. He came to see one 

officer from medical core to untie the button of the shirt of 

Moyeen. At that time the condemner Moyeen escaped from 
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Darber Hall. Afterwards he heard a firing and instantly BDR 

personnel make a sound ‘Rv‡MvÕ. There happened violence in 

Darber.  

In cross-examination by the State Defence Lawyer on 

behalf of Moyeenuddin he stated that he got BDR prize once. 

He cannot say how many BDR personnel named Moyeenuddin 

were there on the date of occurrence. He did not see 

Moyeenuddin to fire. He cannot say whether 12 BDR personnel 

were there named Moyeen. He did not know the badge number 

of Moyeen. He denied the suggestion that he did not know 

Moyeen and that he deposed falsely and that Moyeen was 

implicated in the case collusively. He denied the suggestion that 

he was responsible for BDR carnage.  

P.W11 deposed that he joined in Peelkhana on 

22.02.2009 from Jahangirabad Cantonment, Bogra on 

25.02.2009. He attended Darbar prior to 9.A.M.  At about 9.30 

A.M Sepoy Moyeenul entered into Darbar with arms and 

pointed arms on D.G. Consequently all BDR personnel stood 

up and began to run to and fro. He heard firing sound. 

Afterwards he also left Darbar.   
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In cross-examination on behalf of the condemner by 

State Defence lawyer he stated that he did not know of any 

grievance of BDR personnel. He denied the suggestion that he 

could not identify the condemner Moyeenuddin and that on the 

date of occurrence there were number of persons named 

Moyeenuddin and that the condemner became the victim of 

conspiracy.      

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities the condemner Sepoy 

Moyeen of 13 Battalion entered into Darber with arms and 

pointed arms on D.G. and Kajal followed him into Darber. All 

BDR personnel stood up and were leaving Darber. He also 

came out from Darber.  

In cross-examination on behalf of condemner by the 

State Defence lawyer he stated that he served in 24 Battalion at 

different places. There was no disciplinary action against him. 

He knew the badge No. Moyeen, the condcmner. He did not 

know how many person named Moyeen were there and whether 

there were 12 persons named Moyeen. He reiterated that he 
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knew Moyeen from earlier. He denied the suggestion that he 

deposed falsely.         

P.W. 17 deposed that on 25.02.2009 he attended Darber 

with other BDR personnel. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Kajal of 44 Battalion also entered into 

Darber with arms. All the BDR personnel stood up. He left 

Darber and move towards 24 Rifle Battalion. Thereafter he 

came to his own unit and stayed on 5th floor.  

In cross-examination on behalf of condemner by State 

Defence Lawyer he stated that Sepoy Moyeen was of 13 

Battalion and his badge No. was 65140. Perhaps Sepoy Moyeen 

had Rifle in his hand. He came from left side and pointed arms 

on D.G. He came up on the stage. He denied this suggestion 

that Moyeen did not come with arms and that he deposed 

falsely. He can’t say how many persons named Moyeen were 

there. Moyeen was detained and disarmed. He heard that 

Moyeen absconded. He can’t say his whereabouts at present. 

He denied the suggestion that he did not know Moyeen.      
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P.W.19 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. 20/25 minutes after starting of Darber 

Sepoy Moyeen entered into Darber with arms and pointed arms 

on D.G. Kajal of 44 Battalion also entered into Darber with 

arms. Officers disarmed Moyeen. Kajal left Darber. All BDR 

personnel stood up and left Darber. At one stage he also left 

Darber.  

In cross-examination on behalf of the condemner by 

State Defence Lawyer he stated that he did not serve in 13 

Battalion but when Moyeen entered many of BDR personnel 

referred his name. Moyeen entered into Darbar with arms from 

outside. He can’t say how many persons named Moyeen were 

there in BDR. He denied the suggestion that he could not 

identify Moyeen. He reiterated that he saw him to enter into 

Darber with arms. He had rifle with him. He denied the 

suggestion that the deposed falsely.  

P.W.20 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. At about 9.26 A.M. Sepoy Moyeen of 

13 Battalion entered into Darber with arms and pointed arms on 

D.G. All the BDR personnel stood up. DDG disarmed Moyeen. 
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There raised a voice ‘S¡‡Mv’ D.G asked all to take seat. The BDR 

personnel left Darber by breaking doors and windows. He heard 

firing from outside. D.G. asked all the officers to control the 

troops. He stepped to the middle of Darbar. He came to see 

Moyeen lying near to the stage alike senseless. At the instance 

of D.G. he came out of Darber. 

In cross-examination by the State Defence Lawyer  on 

behalf of the condemner he stated that he did not know of the 

grievance of BDR personnel over ‘WvjfvZ Kg©m~PxÕ. As many as 

2500/3000 persons attended Darbar. Moyeen hailed from 13 

Battalion. He knew him since joining. He saw Moyeen falling 

down as senceless on the stage. He had rifle with him. He did 

not happen to meet with Moyeen after the occurrence. He 

denied the suggestion that Moyeen did not enter into Darbar 

and that he did not see them there and that he deposed falsely.        

P.W. 21 deposed that he attended Darber along with Maj. 

Momin, Maj. Maksumul Hakim (both were dead). He had his 

seat in 3rd row. Darber started at 9 A.M. While DG was 

delivering his speech on ‘X¡mi¡a LjÑp§Q£’ Sepoy Moyeen of 13 

Battalion came up on the stage with arms and pointed arms on 
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DG. Consequently, every one stood up. He heard a firing 

sound. DDG along with other officers caught hold Moyeen. 

Instantly, BDR personnel made a hue and cry and left Darber.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that Moyeen was not his 

subordinate. He can’t say how many persons named Moyeen 

were there. He denied the suggestion that he did not know 

Moyeen and that he deposed falsely. 

P.W. 25 deposed that he attended Darber. Darber started 

at 9 A.M. When DG was delivering speech on ‘WvjfvZ LjÑp§Q£’ 

Sepoy Moyeen of 13 Battalion entered into Darber with arms 

and pointed arms on DG. Sepoy Kazal followed him. Every one 

stood up. He also proceeded towards gate. He came to see that 

officers detained Moyeen. 

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he naver worked with the 

condemner. He can’t say how many Sepoys named Moyeen 

was there. He can’t remember the regiment No. of Moyeen. 

There may be morethan one Moyeen. But he meant this 
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condemner Moyeen. He denied the suggestion that he denied 

falsely.  

P.W.31 deposed that on 25.02.2009 he attended Darber 

Hall. After 20/25 minutes of Darber Sepoy Moyeen of 13 

Battalion, Sepoy Kajal of 44 Battalion entered into Darber Hall 

with arms. Sepoy Moyeen appeared in front of DG and pointed 

arms on him. The officers present there detained the condemner 

Moyeen and disarmed him. At that time Sepoy Kajal ran away 

from Darber Hall. BDR personnel shouted ‘S¡‡Mv’ and stood up. 

Some BDR personnel took exit from Darber Hall. DG asked all 

of them to take seat. Defying the order of DG, they all came 

out. He also came out with them and ran towards Line.  

In cross-examination by State Defence Lawyer on behalf 

of the condemner Moyeen Uddin, he stated that he did not work 

in 13 Battalion. He did not know the father’s name of Moyeen 

Uddin. Moyeen entered into Darber Hall through east–west 

door. Moyeen pointed arms towards DG. Since he was with 

arms nobody dare to prevent him. He did not know how many 

BDR personnel were there named Moyeen. He reiterated that he 
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saw Moyeen by himself. He denied the suggestion that he 

deposed falsely.  

P.W.34 deposed that he attended Darber on 25.02.2009. 

Darber started at 9 A.M. When D.G. was delivering his speech 

at about 9.20 Sepoy Moyeen entered into Darber and pointed 

arms on D.G. He heard firing. At one stage all the BDR 

personnel were leaving Darber. He also left Darber and came to 

main gate of signal sector.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he was 30/40 years yards 

far off from D.G. in Darbar. He can’t say how many Sepoys 

named Moyeen were in Darbar on that day but he reiterated that 

he knew the condemner Moyeen who hailed from Naogaon. He 

denied the suggestion that he deposed falsely.  

P.W.52 deposed that he attended Darber as sound system 

operator on the date of occurrence, 25th Feb, 2009. At 9.20/25 

A.M. Sepoy Moyeen pointed arms on D.G. Other officers 

disarmed him. Sepoy Kajal also followed him with arms but 

later on escaped. There happened firing outside Darbar.  



 

 

1499 

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he did not serve in13 

Battalion. He did not depose father’s name of the condemner 

before I.O. He can’t say how many Sepoys named Moyeen 

were in Peelkhana. He denied the suggestion that he did not 

identified Moyeen. He reiterated that the condemner Moyeen 

entered into Darbar first and pointed arms on D.G. 

P.W. 67 deposed that he attended Darber on 25.02.2009 

while Darber was going on Sepoy Moyeen entered into Darber 

with arms at 9.30 and pointed arms towards D.G. All BDR 

personnel stood up together. Afterwards he heard firing sound. 

Every one tried to come out. He also came out and on his way 

to unit he entered into signal Sector.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he can’t say when the 

condemner joined in 13 Battalion. He also can’t say how many 

Sepoys named Moyeen in BDR and his permanent addressed. 

He denied the suggestion that he deposed falsely.  



 

 

1500 

P.W.70 deposed that he attended Darbar on 25.02.2009. 

Sepoy Moyeen pointed arms on D.G. Other officers disarmed 

him. He also stood up.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he can’t say how many 

Sepoys named Moyeen were in BDR and he also can’t say his 

father’s name. He did not see how the condemner entered into 

Darbar. He reiterated that he knew the condemner Moyeen. He 

denied the suggestion that he depsoed falsely.  

P.W. 74 deposed that she attended Darbar before 9 A.M. 

with her collegues. D.G. attended Darbar at 9 A .M. Darbar 

started with recitation from the holy Quran. When D.G. was 

adressing Sepoy Moyeen entered into Darbar with arms from 

southern side and pointed arms on D.G. on the stage. Officers 

detained him and he fell down on the stage. There happens 

disorder in Darbar and every one tried to come out from Darbar. 

All that time she heard a firing sound outside Darbar. She came 

out through window from Darbar with others.   

In cross-examination on behalf of the condemner by the 

State Defence lawyer she stated that she did not depose the 
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Battalion and regiment No. of the condemner neither before 

I.O. nor in her deposition before court. She denied the 

suggestion that the condemner had no arms with him in Darbar 

and that she deposed falsely.  

P.W.77 deposed that on the date of occurrence she 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber, he was named Moyeen. 

Afterwards Sepoy Kazal followed him. Officers disarmed 

Moyeen. BDR personnel in Darber stood up and started leaving 

Darber. After the occurrence she identified DAD Nasir, Sapoy 

Salim Reza, Sepoy Kazzal Ali, Sepoy Moyeen Uddin, Sepoy 

Shahbuddin, Sepoy Sumon Miah, Sepoy Sazzad, Sepoy Saidul, 

Sepoy Ibrahim, Sepoy Obaidul, Lance Naik Ekram, Sepoy 

Habibur, Sepoy Jashim Mollic, Sepoy Matin, Sepoy Muhit, 

Sepoy Mehidi Hasan, Habilder Moniruzzaman and Sepoy 

Rafiqul Islam with photos in BDR Headquarter, whom she saw 

in Darbar.  

In cross-examination by the state Defence lawyer on 

behalf of condemner she stated that she did not know 

Moyeenuddin personally. She did not know his address and 
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also can’t say how many persons named Moyeenuddin were 

there in BDR. Moyeen pointed arms from front side. She 

denied the suggestion that Moyeen did not enter into Darbar 

and that he had no arms with him and that he was on duty in the 

office of 13 Battalion.   

P.W. 79 deposed that on 25.02.2009 he went to hospital 

with patient. On his way back he came to see Naik Jahangir 

with blood injury. He took him to Dr. Asad. After taking him at 

dressing room he heard firing. On the night he took blood from 

pathology department for W/o Dr. Amzad. He came to 

Battalion at 7 A.M. on 28.02.2009. At that time he came to see 

Sepoy Moyeen, Sepoy Arif, Nasir and Salim with arms to 

round about.  

No cross-examination was made on behalf of the 

condemner.  

P.W.91 Md. Jamal Uddin stated that he attended Darber 

on 25.02.2009 at 8 A.M. At one stage Sepoy Moyeen entered 

into Darber with arms and pointed arms towards DG. BDR 

personnel left Darber. On coming out from Darber he heard 

firing. He rushed to his Battalion.  
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In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he was familiar with 

Moyeen. He can’t say how many Sepoys were in Peelkhana 

named Moyeen. He denied the suggestion that Moyeen had no 

arms in his hand and he did not point arms towards D.G. He 

reiterated that Moyeen had rifle in his hand and he himself saw 

him pointing arms and his regiment No. was 65140.   

P.W.92 Md. Golam Mostafa deposed that on 25.02.2009 

he was in Darber. Sepoy Moyeen entered into Darber and 

pointed arms on DG. Most of the BDR personnel left Darber. 

He also came out to Barak.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he can‘t say how many 

sepoys were there in BDR named Moyeen. He did not happen 

to meet with Moyeen after the occurrence. He denied the 

suggestion that he did not see the condemner in Darbar.  

P.W.96 deposed that on 25.02.2009 he went to Darber. 

Sepoy Moyeen entered into Darber with arms and pointed arms 

to DG. Army officers disarmed Moyeen. He heard firing 
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outside of Darber. He came out from Darber and went to signal 

sector.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he attended Darbar at 8 

A.M. He can’t say when the condemner joined in BDR. 

Moyeen hailed from Noagaon. He can’t remember the name of 

the officer who detained Moyeen. He did not happen to meet 

with Moyeen after the occurrence.  

P.W. 103 deposed that on 24.02.2009 he was present as 

spectator on the occasion of ÔQvjvgÕ to Prime Minister. On that 

day he came to see Sepoy Salim Reza, Sepoy Al-Mamun, 

Sepoy Mehedi Hasan, Sepoy Saidur, Sepoy Sajjad, Seopy 

Sahadat, Seopy Tariqul, the condemner Seopy Moyeen, Seopy 

Nurul Alam, Seopy Mokbul Hossain and some other BDR 

personnel to move towards south from gate No.5. They were 

saying that they would place the demands of the BDR 

personnel in Darbar. After observing ‘V¡Y¥~ ®n¡’ at about 10 P.M. 

he left Peelkhana and went to his residence.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer as adopted the cross-examination on 
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behalf of Nurul Alam and others he stated that he did not serve 

in 13 Battalion.  

P.W. 106 Maj. Md. Nazmul Azad deposed that on 

25.02.009 being attached with 44 Battalion he appeared in the 

Darber Hall before 9 A.M.. At about 9.30 A.M. Sepoy Moyeen 

of 13 Battalion pointed arms on DG. DDG along with others 

disarmed him. At that moment all BDR personnel stood up and 

left Darber. ...........................................................  

No cross-examination was made on behalf of the 

condemner. 

P.W.111 Lt. Col. Md. Akramuzzaman deposed that on 

25.02.2009 at 9 A.M. he went to Darber. At about 9.30 A.M. 

Sepoy Kajal and Moyeen entered into Darber with arms and 

pointed arms towards DG. At that moment he heard firing. He 

also came out from Darber.     

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he did not work in 13 

Battalion. He can’t say how many sepoys named Moyeen were 

there in Darbar on the date of occurrence. He denied the 
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suggestion that the condemner did not entered into Darbar with 

arms and that he deposed falsely.  

P.W. 112 NSub Md. Abdul Mannan deposed that on 

25.02.2009 he went to Darber. Darber started at 9 A.M. Sepoy 

65140 Moyeen entered into Darber with arms. BDR personnel 

cried out in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR 

personnel were taking leave of Darber. He came out from 

Darber.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he joined in 13 Battalion on 

18.07.2004. The condemner was his colleague. He can’t say 

who disarmed Moyeen. He denied the suggestion that Moyeen 

did not enter into Darbar and that he deposed falsely.  

P.W.208 Md. Delower Hossain deposed that on 

25.02.2009 he attended Darbar. There raised a hue and cry 

when Sepoy Moyeen pointed arms towards D.G. He came out 

from Darbar and appeared at his unit area.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer as adopted the cross-examination on 
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behalf of Farhad Hossain and another he denied the suggestion 

that he deposed falsely.  

P.W.215 Sepoy Azmal Hossain deposed that on 

25.02.2009 he went to Darber. Darber started at 9 A.M. At 

about 9.25 A.M. 65140 Sepoy Moyeen entered into Darber with 

arms. DDG A. Bari disarmed him. All BDR personnel stood up 

raising voice-‘S¡−N¡’. Many BDR personnel left Darber. He also 

came out from Darber and went to line.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer as adopted the cross-examination on 

behalf of Naik Shahid Hossain he denied the suggestion that he 

deposed falsely.  

P.W.220 Habilder Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

unit.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he denied the suggestion that he had 
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unification with the rebellion over the demands. He can’t say 

when Moyeen joined and how many sepoys were there named 

Moyeen. He can’t say the father’s name of Moyeen. He denied 

the suggestion that Moyeen did not enter into Darbar and he 

had no arms with him and that he deposed falsely.  

P.W.223 deposed that on 25.02.2009 Darber started at 9 

A.M. At about 9.15 Sepoy Moyeen entered into Darbar with 

arms and pointed arms towards D.G. D.D.G Abdul Bari along 

with others disarmed him. BDR personnel raised their voice 

‘Rv‡Mv’.  

No cross-examination was made on behalf of the 

condemner. 

P.W.239 Omar Faruk deposed that on 25.02.2009 he 

attended Darbar. When Darbar was going on Sepoy Moyeen 

pointed arms towards D.G. and consequently there happened 

disorder. He came back to his residence through back side of 

BDR hospital.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that Dabar held at 9 A.M. He 

joined in BDR on 01.01.1997. He can’t say when Moyeen 
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joined. He can’t say how many sepoys named Moyeen were in 

BDR at the time of occurrence. He denied the suggestion that 

Moyeen was not present at the place of occurrence and he could 

not inentify and tha he deposed falsely. 

P.W.242 Naib Subader Md. Abdur Rashid deposed that 

on 25.02.2009 he went to Darbar. It was started at 9 A.M. 

While Darbar was going on it was at 9.25 A.M. 65140 Sepoy 

Moyeen pointed arms towards D.G. D.D.G Bari disarmed him. 

He came out from  Darbar and went to his JCO mess.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he entered into Darbar at 

8.30. He denied the suggestion that he had unification with 

demands of BDR personnel. Moyeen hailed from Noagaon. He 

can’t say how many sepoys were in Peelkhana named Moyeen. 

He denied the suggestion that Moyeen had no arms and that he 

could not identify Moyeen.  

P.W.245 Mohammad Hossain deposed that he attended 

Darber on 25.02.2009. At one stage of speech of D.G Sepoy 

Moyeen entered into Darber with arms and pointed arms on 
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D.G. Every one runs to and fro. He came out from Darber and 

went to Line.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer as adopted the cross-examination on 

behalf of Jahangir Alam he denied the suggestion that he 

himself was a rebellion.  

P.W.249 deposed that on the date of occurrence, 25th  

Feb, 2009 at about 8.45 he went to Darber. Darber started at 9 

A.M. He had his seat in the middle of 1st row. At about 9.30 

A.M. Sepoy Moyeen and Kazal entered into Darber with Rifle 

and pointed arms towards D.G. BDR personnel stood up and 

began to run and there happened firing.  

No cross-examination was made on behalf of the 

condemner. 

P.W.277 Md. Rafiqul Islam deposed that on 25.02.2009 

he attended Darbar along with others at 8 A.M. During the 

course of Darbar while D.G. was delivering his speech Sepoy 

Moyeen of 13 Battalion entered into Darbar with arms. There 

happened disorder and many of the BDR personnel defying the 
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order of D.G. left Darbar. He also left Darbar and came to his 

own unit of 13 Battalion.  

No cross-examination was made on behalf of the 

condemner. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer as adopted the cross-examination on 

behalf of Habilder Mizanur Rahman and others he denied the 

suggestion that he deposed falsely.  

P.W. 280 Md. Motiur Rahman deposed that he attended 

Darber at 8.40 in the morning. At about 9.30 A.M. while D.G. 

was delivering speech, 65140 Sepoy Moyeen Uddin of 13 
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Battalion pointed arms towards D.G. and 63922 Sepoy Kazal 

entered into Darber with arms. Some officers detained Sepoy 

Moyeen on the stage and meanwhile Sepoy Kazal ran out from 

Darber. There happened firing outside Darbar. All BDR 

personnel stood up and raised a voice ‘Rv‡Mv’, BDR personnel 

left Darbar. He also left Darbar and proceeded towards 24 Rifle 

Battalion.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he used to go to 13 

Battalion once a week for official work. He knew Moyeen from 

earlier. Moyeen was Accounts clark of 13 Battalion. He worked 

with him as member of Audit Board. He can’t say whether any 

sepoy named Moyeen was there on the date of occurrence. He 

saw Moyeen to disarm. He did not go to stage to disarm him. 

He denied the suggestion that he did not see Moyeen with arms 

and that he deposed falsely and that Moyeen was at his 

deskwork.  

P.W.281 Azizur Rahman deposed that on 25.02.2009 he 

attended Darbar. When D.G. was delivering his speech 65140 

Sepoy Moyeen of 13 Battalion entered into Darbar with arms 
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and pointed arms on D.G. and thus there happened disorder. 

After a while he heard firing from outside. BDR personnel were 

taking exist of Darbar. He also came out from Darbar and 

moved towards south to EME Line.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he never worked in 13 

Battalion. He was attached with Sadar Battalion. He did not 

know Moyeen prior to the occurrence. He saw the condemner 

pointing arms towards D.G. He became confirm from asking 

others.  Moyeen was there in Darbar when he left Darbar. He 

denied the suggestion that the condemner was busy at his desk 

work and that he deposed falsely.  

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Mopyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘S¡‡Mv’ and consequently all BDR personnel stood up. He came 

out from Darber.  

In cross-examination by State Defence Lawyer on behalf 

of the condemner he stated that Moyeen was the member of 13 
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Battalion. He knew Moyeen for the cause of serving in Sylhet 

prior to Peelkhana. He can’t remember how many persons 

named Moyeen were there in Darbar on the date of occurrence. 

DDG of Dahka sector, C.O. of 44 Battalion and other officers 

disarmed him. He denied the suggestion that on the date of 

occurrence Moyeen did not enter into Darbar and that he had no 

arms with him and that he deposed falsely.     

P.W.312 deposed that on the date of occurrence on 25th 

Feb, 2009 he attended Darber. In Darbar Sepoy Moyeen 

pointed arms on D.G. Officers detained Moyeen and disarmed 

him. Following Moyeen, Sepoy Kazal also entered into Darber 

but afterwards escaped.  

In his cross-examination by State Defence Lawyer on 

behalf of the condemner he stated that he went to Darbar at 

about 8.30 A.M. He did not serve in 13 Battalion. He can’t say 

how many persons named Moyeen were there in BDR. DDG 

and Col. Mujib along with others detained Moyeen. He can’t 

say the father’s name of Moyeen. He denied the suggestion that 

he could not identify Moyeen and that Moyeen was not present 

at the time of occurrence. 



 

 

1515 

P.W. 337 deposed that he along with his wife and mother 

had been living at Moneshwar Road. A BDR person named 

Zakir hired a room of his residence and his two sons used to 

live there. Zakir himself lived in the ground floor of three 

storied building to the east side after 2/3 residences of his 

residence. The wife of Zakir conducted a Beauty Parlour there. 

Two sons of Zakir used his room as reading rooms and 

sometimes they used to live there. On 24.02.2009 he was 

gossiping in front of his residence. Rajib told Swopon of 

entering some persons in the residence of Anu. He along with 

Sawpon came to see 10/12 persons sitting in the hired room of 

Zakaria. They told that they came to attend ‘wgjv`’. He told them 

that he is the owner of the house. They closed the door for 

10/12 minutes and thereafter they left the residence. One of 

them told his name as Moyeen and they all came to take a 

decision there. On the following day the occurrence took place 

in Peelkhana. He presumed that the persons who came there 

committed the occurrence. 

In cross-examination on behalf of the condemner by the 

State Defence lawyer he denied the suggestion that since there 
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was no electricity he could not identify the condemner and that 

he deposed falsely.  

P.W.338 deposed that on 24.02.2009 at about 8.30 P.M. 

he was gossiping with Rajib Milton. There was no electricity at 

that time. Anu was with them. Rajib told him that some groups 

of 2/3 persons were entering into the residence of Anu. He 

asked Anu about them. Afterwards Anu took them to their 

residence. In the residence of Anu there were 4 tin shed ghars. 

Two rooms were used by Anu’s family and another room was 

rented to a Taxi driver and other room was rented to Zakaria 

Mollah @ Zakir to use it for reading room for his two children. 

On appearing there he came to see 2/3 persons standing on the 

door and also came to see 11/12 persons sitting on the cot and a 

candle light on the table. On query one of them replied that they 

came – ‘wgjv` co‡Z’ Anu disclosing himself as the owner of the 

house they reported that they would leave the room after 

discussion. Thereafter they locked the door. After 10/12 

minutes they left the room. One person disclosing his name as 

Moyeen shook hands and disclosed that they all were BDR 

persons. Thereafter he went to his residence. To his believe that 
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they made conspiracy in the rented room of Zakaria Mollah in 

consequence of which the occurrence took place on 25.02.2009. 

In cross-examination on behalf of the condemner by the 

State Defence lawyer as adopted the cross-examination on 

behalf of Zakaria he denied the suggestion that none went to the 

residence of Zakaria on the night following the day 24.02.2009 

and that he deposed falsely.  

P.W. 345 deposed that on 13.02.2009 some local people 

met him in his residence. 6/7 persons introduced him as BDR 

personnel. They identified them as DAD Jail. DAD Habib, 

Sepoy Selim, Sepoy Moyeen, Sepoy Tareq and Ayub. They 

wanted to inform him of their demands. He suggested them to 

meet Home Minister and also asked them to put the demands in 

black and white. 

In cross-examination by State Defence Lawyer on behalf 

of the condemner he stated that he did not know Moyeen. He 

denied the suggestion that on 13.02.2009 Moyeen did not meet 

him and placed their demands before him. He can’t say whether 

Moyeen is innocent.      
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P.W. 402 deposed that on 25.02.2009 he went to Darber. 

In Darber there happened violence when Sepoy Moyeen entered 

into Darber with arms.  

In cross-examination by State Defence Lawyer on behalf 

of the condemner he stated that he joined in BDR in 1975. 

P.W.412 deposed that he went to Darber at 8.45 and took 

seat on 2nd row. Darber started at 9 A.M. At about 9.30 A.M. 

Sepoy Moyeen came up on the stage with Rifle and moved 

towards DG. DDG and some other officers disarmed him. BDR 

personnel then shouted ‘S¡‡Mv’ and were taking exist. DG asked 

all to take seat and maintain order. DG also asked not to leave 

Darber. But defying the order everyone instantly left Darber.  

In cross-examination on behalf of the condemner by the 

State Defence lawyer he stated that he did not know Moyeen. 

He denied the suggestion he did not see Moyeen with arms and 

that he deposed falsely.  

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9 A.M. At 9.20 A.M. Sepoy Moyeen and 

Kajal entered into Darber with arms and Sepoy Moyeen pointed 

arms towards DG. The officers who took seat beside DG, 
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disarmed Moyeen. Kajal ran away. All the BDR personnel stood 

up shouting ‘S¡‡Mv’. He came out to his unit and took shelter on 

2nd floor of MT building.  

In cross-examination by State Defence Lawyer on behalf 

of the condemner he denied the suggestion that he deposed 

falsely.  

P.W. 481 deposed that on 25.02.2009 at 8.30 A.M. he 

went to Darber. Darber started at 9 A.M. Sepoy Moyeen entered 

into Darber with arms. Officers disarmed him. Afterwards Sepoy 

Kajal entered into Darber. BDR personnel stood up. He came out 

from Darber and took stand on the road in front of ‘‡g¡u¡l¡’.  

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he stated that he did not refer the badge 

number of Moyeen. He denied the suggestion that he did not 

know Moyeen. He admitted that there might be more than one 

Moyeen. He denied the suggestion that he deposed falsely 

implicating Moyeen. 

P.W. 482 deposed that on 14.09.2009 he identified the 

condemner 65140 Sepoy Moyeen along with others from video 

footage taken by the reporters of the occurrence held on 25-26 
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Feb, 2009 shown by A.S.P. Rownokul Huq. He identified the 13 

pictures-exhibit- CXLIII series. 

No cross-examination was made on behalf of the 

condemner.  

P.W. 483 deposed that at the time of occurrence he was in 

Peelkhana. Mr. Rownok showed him the video-footage of the 

occurrence and he identified the condemner 65140 Sepoy 

Moyeenuddin and other. He identified the picture exhibit 

CXLIV series.  

No cross-examination was made on behalf of the 

condemner.  

P.W.576 deposed that on 24.02.2009 at night Sawpan 

told Anu that some people were entering in the residence. Then 

Sawpan and Anu went to the residence of Anu. After 20/25 

minutes Anu came out and told him that 10/ 12 persons came 

into the room of BDR Zakaria. One of them exchanged 

greetings with Anu. He identified him as the condemner 

Moyeen. Anu told him that they were on discussion lightening a 

candle. 
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In cross-examination on behalf of the condemner he 

stated that he did not know Moyeen.  

P.W. 580 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar. Sepoy Moyeen and Kajal entered into 

Darbar with arms. He remained in Darbar and later on came out 

of Darbar  

In cross-examination by State Defence Lawyer on behalf 

of the condemner he denied the suggestion that he did not work 

in 13 Battalion and that he deposed falsely against the 

condemner Sepoy Moyeen and that Moyeen was not present at 

the time of occurrence.  

P.W.635 deposed that he attended Darber before 9 A.M. 

and took place in the middle of the Hall. While Darber was 

going on a BDR person entered into Darber with arms and 

pointed arms towards DG. BDR person was named Sepoy 

Moyeen. All BDR personnel stood up shouting ‘S¡†Mv’. 

Meanwhile he heard a firing. BDR personnel took steps to leave 

the Hall. DG asked all to take seat. DG repeatedly asked them to 

take seat but all BDR personnel left Darber. DAD asked the 
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commanders to control their respective troops. He came out to 

the north field of Darber.  

In cross-examination by State Defence Lawyer on behalf 

of the condemner Moyeen, he stated that Moyeen served in 13 

Battalion. He denied the suggestion that Moyeen was not present 

at the time of occurrence and that he deposed falsely against 

Moyeen. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he stated that he visited the place of 

occurrence at several times. He had his 51 associates to 

investigate the case. He can’t say how many BDR persons 

named Moyeen were there. He denied the suggestion that the 

condemner had no presence at the place of occurrence and that 

he did not investigate the case properly and that he implicated 

him falsely.  

The confessional statement of co accused Sepoy Kazal 

Ali (CS-11) runs as under-  

“24.02.09 ¢MÊx fÉ¡lX quz l¡a ®f±e BVV¡l ¢cL ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢eu Bj¡L hm ®k, ¢j¢Vw BR h¡¢ql ®ka qhz 5 ew ®NVl ®p¡S¡ 
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70/80 NS c§l ¢VenX h¡p¡ jDel¡ Qm ®Nm B¢j ¢LR¤re fl l¡a Ae¤j¡e 

9.00 V¡l ¢cL 5ew ®NV ®Nm ¢pf¡q£ ®lS¡Em Bj¡L ¢j¢Vw Hl ÙÛ¡e ®c¢Mu 

®cuz ®kM¡e ¢pf¡q£ jDe, ¢pf¡q£ l¦hm, ¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢mh¤m, 

mÉ¡x e¡uL HLl¡j, ¢pf¡q£ q¡¢hh pq 30/35 Se ¢Rm¡jz ®kM¡e ¢pÜ¡¿¹ qu 

®k, 25.02.09 ¢MËx Hl clh¡l qh¡l pju ®L¡a J jÉ¡N¡¢Se m¤V Ll AÙ»l 

j¤M ®pe¡ A¢gp¡lcl ¢S¢Çj Ll¡ qhz plL¡lL S¡e¡e¡ qhz c¡h£ Bc¡u e¡ 

qJu¡ fkÑ¿¹ ¢S¢Çj Ll l¡M¡ qhz a¡qm AhnÉC c¡h£ Bc¡u qhz” 

The confessional statement of Co accused Sepoy Selim 

Reza (CS-06) runs as under-  

“.........15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, 

kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi 

wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| 

wmcvnx gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v 

e‡j| cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l 

DAD nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi 

†nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD 

Rwjj, DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 

e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx 

kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx 

nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc 

†iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx 

AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 

e¨vUvwjq‡bi W«vBfvi wQj| Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| 

wmcvnx †iRvDj †P¤¦vi n‡Z bv¤¦vi wb‡q gš¿x‡K ‡gvevBj K‡i| gš¿x 
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‡gvevB‡j Rvbvq †h wZwb GKRb gš¿xi evox‡Z cvwU©‡Z Av‡Qb Ges 

Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| c‡ii w`b Avwg, gCb, 

†iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi miKvix evmvq hvB 

†`Lv Kivi Rb¨| gš¿xi evmvi †MB‡Ui wWDwUiZ cywjk Rvbvq †h gš¿x 

g‡nv`q AvR Kv‡iv mv‡_ †`Lv Ki‡eb bv| Zvici Avgiv mevB wcjLvbvq 

P‡j Avwm|” 

The confessional statement of co-accused Sepoy Rafiqul 

Islam (CS-19) runs as under-  

 “ciw`b 25/02/09 ZvwiL `ievi| mKvj 7.00 Uvi mgq euvwk gvi‡e| 

ZLbB Avgv‡`i‡K dj Bb nB‡Z n‡e| 25 ZvwiL mKv‡j euvwk gvivi 

mv‡_ mv‡_ Avwg bx‡P †b‡g †Kv¤úvbx IqvBR dj Bb nB| `iev‡ii w`‡K 

gv‡P©i mgq mevB hLb ùvovq ZLb wmcvnx †mwjg Avgvi Avi wmcvnx 

Rwm‡gi wbKU G‡m e‡j †Zv‡`i `iev‡i hvIqv jvM‡ebv, †Zviv _vK| 

Av‡k cv‡k _vwKm| Avwg ZLb †Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| 

wmcvnx Rmxg m`‡ii mvg‡b `vov‡bv wQj| Gici Avwg †Kw›Ub, Awd‡mi  

Av‡k cv‡k wQjvg| AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg m`i 

†g‡mi w`‡K Avm‡Z _v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L m`i 

†g‡m Avm‡Z e‡j| ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i †g‡m 

hvB| Gici wmcvnx †iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx 

AvjZvd, wmcvnx gBb mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb 

n‡e| Gici wmcvnx †mwjg Ges wmcvnx †iRvDj e‡j AvR `iev‡i me 

Avwg© Awdmvi Dcw ’̄Z _vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex 

`vIqv Av`vq Kiv hv‡e| Zvici †mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv 

MÖ“‡c fvM K‡i Ges e‡j GK MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c 

g¨vMvwR‡b hv‡e Ges A ¿̄ I †Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx 

†mwj‡gi mv‡_ wmcvnx KvRj, wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 
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Rb †Kv‡Z hvq A ¿̄ Avbvi Rb¨| wmcvnx †iRvD‡ji mv‡_ wmcvnx 

AvjZvd, wmcvnx Rwmg mn AviI 5/7 Rb g¨vMwR‡b hvq ¸wj evi“` 

Avbvi Rb¨| Avwg ZLb m`i †g‡mi mvg‡b `vov‡bv _vwK| Gi 8/9 

wgwbU ci wmcvnx †mwjg, wmcvnx gCb, wmcvnx KvRj A ¿̄ wb‡q `ievi 

n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx †iRvDj, wmcvnx AvjZvd, wmcvnx 

Rwmg mn AviI 4/5 Rb ¸wji Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K 

hvq| Avwg ZLb †Kv‡Z wM‡q GKwU Gm. Gg. wR †bB Ges iv¯—vi Dci 

†_‡K ¸wj ‡bB| Av‡M hviv ¸wj wb‡Q Zviv †bIqvi mgq A‡bK ¸wji 

c¨v‡KU iv¯—vq c‡o hvq| Avwg A ¿̄ wb‡q `ievi n‡ji w`‡K hvB| `ievi 

n‡ji cwðg cv‡k¦© wkgy Mv‡Qi wb‡P ùvovB| ILv‡b Av‡M †_‡K †mwjg 

ùvov‡bv wQj| †Mvj cvwbi PZ¡‡ii cvk †_‡K wmcvnx KvRj I wmcvnx 

†iRvDj `ievi n‡ji w`‡K ¸wj KiZv‡Q| †mwjg Avgv‡K e‡j wW. G. wW 

bvwmi m¨vi KB? Avwg ewj Rvwb bv| ZLb †mwjg e‡j, Pj wfZ‡i wMqv 

†`wL| Avwg ewj, hvebv| ZLb †mwjg Avgv‡K e‡j, bv Pj| Zvici Avwg 

Avi †mwjg `ievi n‡ji wfZ‡i XywK| †`wL me †Pqvi G‡jvcv_vwi 

†djv‡bv| †Kvb gvbyl †`Lv hvq bv| Avgv‡K wW. G. wW m¨vi †Kv_vq 

†`L‡Z e‡j †mwjg| Avwg `ievi n‡ji †÷‡Ri mvg‡b hvB| †`wL 

†÷‡Ri cv‡ki †`qv‡j wW. G. wW bvwmi m¨vi †njvb w`qv e‡m Av‡Q| 

Avwg Ibv‡i nvZ a‡i UvBbv wbqv Avwm| Ibvi †`Lv‡`wL ‡m›U«vj Gm. Gg. 

†KI Iqv‡ji Avovj n‡Z ‡ei n‡q Av‡m| `iev‡ii gvSvgvwS ùvwo‡q 

wmcvnx †mwjg n¨vÛgvBK w`‡q †h mg¯— Awdmvi †÷‡Ri †cQ‡b c ©̀vi 

Avov‡j, ivbœvN‡i, Uq‡j‡U jywK‡q Av‡Q- Zv‡`i‡K †ei n‡q Avm‡Z 

e‡j| ZLb `ievi n‡j wmcvnx †iRvDj, wmcvnx KvRj, wmcvnx AvjZvd, 

wmcvnx gCb Xy‡K| Zv‡`i mevi nv‡Z A ¿̄ wQj| †mwjg K‡qK evi gvB‡K 

ejvi ci ‡Kn †ei nq bvB| ZLb †mwjg MvwjMvjvR K‡i Awdmvi‡`i‡K 

†ei n‡q Avm‡Z  e‡j| e‡j, ÔÔevb‡Pv‡Ziv, gv`vi †Pv‡`iv †eiv n‡q 
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Avq, bv nq ¸wj KieÕÕ| Gici ỳB GKRb ỳB GKRb K‡i †ei n‡q 

Av‡m| Avwg ZLb `ievi n‡ji gvSvgvwS‡Z Avwm| Gici G‡K G‡K 

c ©̀vi Avovj, ivbœvNi Ges Uq‡jU n‡Z 8/10 Rb Awdmvi †ei n‡q 

Av‡m| wW wR m¨vi c ©̀vi Avovj †_‡K †ei n‡Z †`wL| Awdmviiv †ei 

nevi ci wmcvnx †mwjg gvB‡K e‡j, GZw`b †Zviv Avgv‡`i wm‡½j 

jvB‡b dj Bb KivBQm GLb †Zviv mevB wm‡½j jvB‡b dj Bb n| 

Awdmviiv jvBb a‡i ùvovq, ZLb mevi mvg‡b wQj wW wR| GKRb 

Awdmvi e‡j D‡V, ÔÔ‡Zvgv‡`i wK mgm¨v, `vex `vIqv Avgv‡`i e‡jv, 

†Zvgv‡`i `vex `vIqv c~ib Kie, Avgv‡`i‡K †g‡ivbvÕÕ| ZLb wmcvnx 

KvRj e‡j, GZw`b gvbv nq bvB, GLb Avi wK gvbv n‡e| Gici me 

Awdmvi‡`i‡K jvBb K‡i cwðg †MB‡Ui w`‡K †bIqv nq| Avwg 

Awdmvi‡`i †cQ‡b _vwK| mv‡_ wW. G. wW bv‡mi wQj| Awdmviiv 

†MB‡Ui gy‡L †cuvQ‡j †MB‡Ui KvQ †_‡K wmcvnx gywnZ me© cÖ_g ¸wj 

K‡i| mv‡_ mv‡_ wW wR m¨vi c‡o hvq| Gici Avwg, wmcvnx †iRvDj, 

wmcvnx gCb, wmcvnx AvjZvd, G‡jvcv_vwi ¸wj Ki‡Z _vwK| †cQb n‡Z 

Avwg ¸wj Kwi| Avgvi ¸wj‡K jvB‡bi †cQ‡bi †gRi i¨vs‡Ki ỳBRb 

Awdmvi gviv hvq| Gici Avgiv mevB †cÖq‡bU w`‡q ¸wZ‡q, jvw_ †g‡i 

†`wL †h †Kn RxweZ Av‡Q wK bv| Avgiv wbwðZ nB †Kn RxweZ bvB| 

wmcvnx †mwjg Avgv‡K wW. G. wW bvwmi m¨vi‡K wbqv P‡j †h‡Z e‡j| 

............................................................ ” 

The confessional statement of co-accused Md. Shahidur 

Rahman (C.S. A. 341 )runs as under- 

“............................................Avgiv †ei n‡q wW,G,wW ‡ZŠwn` mn 

‡gvU 5 Rb‡K H Mvox‡Z †`wL| ZLb wW,G,wW †ZŠwn` mv‡ne e‡j Avgiv hgybvq 

hvw”Q, †Zvgiv wVKg‡Zv wWDwU Ki| H 5 R‡bi 1 Rb wmcvnx gvBb Avgv‡K e‡j 
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I Í̄v` Avgvi hgybvq hvw”Q `vex `vIqv wb‡q| †`vqv Ki‡eb hv‡Z fvjfv‡e wd‡i 

Avwm|..........................................................” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner had his participation in 

conspiracy and on the date of occurrence for implementation of 

the conspiracy in uprooting the army officers from BDR he 

unlawfully assembled together with others and took away arms 

by breaking kote and magazine and caused death of 74 persons 

including 57 army officers and mass-massacre in Peelkhana as 

it is evident from the evidence of prosecution witnesses as well 

as the confessional statements of co-accused.    

Learned Deputy Attorney General further submits that all 

the P.Ws. 3, 5, 6, 9, 11, 15, 17, 19, 20, 21, 25, 31, 34, 39, 52, 

67, 70,  77, 79, 91, 92, 96, 106, 111, 112, 208, 215, 220, 223, 

239, 242, 245, 249, 277,278, 280, 281, 283, 312, 402, 412, 455, 

481, 580, 635 are eye witnesses to the occurrence. They all saw 

him to enter into Darbar Hall with arms and pointed arms on 

D.G- while D.G. was delivering speech in Darbar. P.Ws. 79 and 
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402 also saw him with arms and in unlawful assembly. 

Identification of the condemner was beyond question. Since he 

entered into Darbar with arms and drew attention of all, he was 

identified by his name by the BDR personnel present therein. 

They also identified Kazal who followed him with arms but at 

last came out when the condemner was detained by the army 

officers.  P.W. 31 further saw him in Prim Coaching Centre 

where co-conspirators sat together on discussion and agreed 

together to implement their demands at any cost. P.W. 103 saw 

the condemner to go towards from gate No. 5 undoubtedly to 

the residence of Zakaria wehre the conspirators formulated their 

plan of action to conspiracy by hostages the army officers in 

Darbar. P.Ws. 337, 338, 576 provides corroboration to that 

sequence.  P.W. 345 deposed that the condemner and other co-

conspirators met him at his residence prior to the occurrence on 

13.02.2009. P.W. 576 also saw him at the residence of Zakaria 

where the conspirators assembled and entered into an 

agreement to hostage the army officers for implementation of 

their demands. P.W. 79 saw the condemner with arms and to 

move around at the time of occurrence. P.Ws. 482 and 483 
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identified the condemner from video footage. The evidence of 

all the P.Ws. appears consistent, corroborative and worthy of 

credit. The confessional statement of co-accused Kazal Ali 

(C.S. 11), Selim Reza (C.S. 06) and Sepoy Rafiqul Islam (C.S. 

19) find corroboration of the complicity of the condemner to 

the conspiracy behind the occurrence.   

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

120B/302/149 of the Penal Code.   

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that none of the P.WS excepting P.Ws 17 402, 403 

referred the regiment No. of the condemner. Most of the P.Ws 

referred Moyeen of 13 Battalion but none of them could say 
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how many persons named Moyeen were there in 13 Battalion. 

P.W. 17 did not disclose the Battalion and Regiment No. in 

examination in chief but referred in cross-examination at the 

instance of the prosecution. He appears as a tutored witness. 

P.W. 402 referred his regiment No. but did not mention the 

place when he saw him. Moreover his above testimony that 

Moyeen was on guard with arms finds no corroboration by any 

other witness. P.W.s 482 and 483 are witnesses who identified 

the condemner with video-footage shown to him by the 

investigation team. Such identification beyond judicial process 

can’t be accepted and relied upon. In view of the above facts 

the evidence of all the P.Ws. appear vague, unacceptable and 

unworthy of credit. Prosecution hopelessly failed to establish 

the charges against him. There is no positive evidence of his 

implication to alleged conspiracy. P.W. 345 deposed that the 

condemner met him in his residence with charter of demands of 

BDR personnel, but he admitted in his cross-examination that 

he did not know Moyeen. P.Ws. 337, 338 and 576 deposed of 

participation in a meeting in the residence of Anu, the rented 

room of Zakaria but their evidence as against condemner 
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appears Shaky. They deposed -‘GKRb hvIqvq mgq Abyi m‡½ nvZ 

wgwj‡q Zvi bvg gvBb e‡j cwiPq †`qÕ. Obviously he did not know the 

condemner and such evidence can’t be relied upon. The 

confessional statements of co-accused find no corroboration by 

any independent witness and those do not bear any evidentiary 

value and in view of the above facts, circumstances and 

evidence on record, the condemner can’t be held guilty of the 

offences as he was charged for and the Reference against him 

be rejected.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts, 

circumstances of the case and confessional statement of the co-

accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, persuing the high-ups together with the co-

conspirators, assembled at the residence of Zakaria near to gate 

No. 5, talking together and taking oath to implement their 

demands by way hostages the army officers in  Darbar, 

participation to the acts of conspiracy by holding arms, by way 
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of plundering kote, entering into Darbar Hall with arms when 

Darbar was going on and pointing arms on D.G. BDR caused 

disorder and ultimately caused death and mass masacre. All 

provides strong inference to his complicity to the conspiracy. In 

most of the cases proof of conspiracy is largely inferential. The 

offence of conspiracy essentially requires some kind of 

manifestation of agreement. The express agreement, however 

need not be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 
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joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators.  

This has inference by the confessional statements of co-

accused- Sepoy Kazal Ali (C.S. 11), Sepoy Selim Reza (C.S. 

06) and Sepoy Rafiqul Islam (C.S. 19).  

Co-Sepoy Kazal Ali (C.S. 11) stated in his confessional 

statement-  

‘24.02.09 ¢MÊx fÉ¡lX quz l¡a ®f±e BVV¡l ¢cL ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢eu Bj¡L hm ®k, ¢j¢Vw BR h¡¢ql ®ka qhz 5 ew ®NVl ®p¡S¡ 70/80 

NS c§l ¢VenX h¡p¡ jDel¡ Qm ®Nm B¢j ¢LR¤re fl l¡a Ae¤j¡e 9.00 V¡l ¢cL 

5ew ®NV ®Nm ¢pf¡q£ ®lS¡Em Bj¡L ¢j¢Vw Hl ÙÛ¡e ®c¢Mu ®cuz ®kM¡e ¢pf¡q£ 

jDe, ¢pf¡q£ l¦hm, ¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x e¡uL HLl¡j, ¢pf¡q£ 
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q¡¢hh pq 30/35 Se ¢Rm¡jz ®kM¡e ¢pÜ¡¿¹ qu ®k, 25.02.09 ¢MËx Hl clh¡l 

qh¡l pju ®L¡a J jÉ¡N¡¢Se m¤V Ll AÙ»l j¤M  ®pe¡ A¢gp¡lcl ¢S¢Çj Ll¡ qhz’ 

Co-Sepoy Selim Reza (C.S. 06) stated in his confessional 

statement-  

‘15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, kvnv`Z 

wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi 

Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q 

DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 

15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee mv‡n‡ei Mvox‡Z K‡i 

ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i 

hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© 

wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi 

wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx 

nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 

44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 

e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi wQj| 

Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi n‡Z bv¤¦vi wb‡q 

gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb GKRb gš¿xi evox‡Z 

cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| c‡ii w`b Avwg, 



 

 

1536 

gCb, †iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi miKvix evmvq hvB †`Lv 

Kivi Rb¨|’ 

Co-Sepoy Rafiqul Islam (C.S. 19) stated in his 

confessional statement-  

“ciw`b 25/02/09 ZvwiL `ievi| mKvj 7.00 Uvi mgq euvwk gvi‡e| 

ZLbB Avgv‡`i‡K dj Bb nB‡Z n‡e| 25 ZvwiL mKv‡j euvwk gvivi 

mv‡_ mv‡_ Avwg bx‡P †b‡g †Kv¤úvbx IqvBR dj Bb nB| `iev‡ii w`‡K 

gv‡P©i mgq mevB hLb ùvovq ZLb wmcvnx †mwjg Avgvi Avi wmcvnx 

Rwm‡gi wbKU G‡m e‡j †Zv‡`i `iev‡i hvIqv jvM‡ebv, †Zviv _vK| 

Av‡k cv‡k _vwKm| Avwg ZLb †Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| 

wmcvnx Rmxg m`‡ii mvg‡b `vov‡bv wQj| Gici Avwg †Kw›Ub, Awd‡mi  

Av‡k cv‡k wQjvg| AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg m`i 

†g‡mi w`‡K Avm‡Z _v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L m`i 

†g‡m Avm‡Z e‡j| ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i †g‡m 

hvB| Gici wmcvnx †iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx 

AvjZvd, wmcvnx gBb mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb 

n‡e| Gici wmcvnx †mwjg Ges wmcvnx †iRvDj e‡j AvR `iev‡i me 

Avwg© Awdmvi Dcw ’̄Z _vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex 

`vIqv Av`vq Kiv hv‡e| Zvici †mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv 

MÖ“‡c fvM K‡i Ges e‡j GK MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c 

g¨vMvwR‡b hv‡e Ges A ¿̄ I †Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx 

†mwj‡gi mv‡_ wmcvnx KvRj, wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 

Rb †Kv‡Z hvq A ¿̄ Avbvi Rb¨| wmcvnx †iRvD‡ji mv‡_ wmcvnx 

AvjZvd, wmcvnx Rwmg mn AviI 5/7 Rb g¨vMwR‡b hvq ¸wj evi“` 

Avbvi Rb¨| Avwg ZLb m`i †g‡mi mvg‡b `vov‡bv _vwK| Gi 8/9 
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wgwbU ci wmcvnx †mwjg, wmcvnx gCb, wmcvnx KvRj A ¿̄ wb‡q `ievi 

n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx †iRvDj, wmcvnx AvjZvd, wmcvnx 

Rwmg mn AviI 4/5 Rb ¸wji Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K 

hvq| Avwg ZLb †Kv‡Z wM‡q GKwU Gm. Gg. wR †bB Ges iv¯—vi Dci 

†_‡K ¸wj ‡bB| Av‡M hviv ¸wj wb‡Q Zviv †bIqvi mgq A‡bK ¸wji 

c¨v‡KU iv¯—vq c‡o hvq| Avwg A ¿̄ wb‡q `ievi n‡ji w`‡K hvB| `ievi 

n‡ji cwðg cv‡k¦© wkgy Mv‡Qi wb‡P ùvovB| ILv‡b Av‡M †_‡K †mwjg 

ùvov‡bv wQj| †Mvj cvwbi PZ¡‡ii cvk †_‡K wmcvnx KvRj I wmcvnx 

†iRvDj `ievi n‡ji w`‡K ¸wj KiZv‡Q| †mwjg Avgv‡K e‡j wW. G. wW 

bvwmi m¨vi KB? Avwg ewj Rvwb bv| ZLb †mwjg e‡j, Pj wfZ‡i wMqv 

†`wL| Avwg ewj, hvebv| ZLb †mwjg Avgv‡K e‡j, bv Pj| Zvici Avwg 

Avi †mwjg `ievi n‡ji wfZ‡i XywK| †`wL me †Pqvi G‡jvcv_vwi 

†djv‡bv| †Kvb gvbyl †`Lv hvq bv| Avgv‡K wW. G. wW m¨vi †Kv_vq 

†`L‡Z e‡j †mwjg| Avwg `ievi n‡ji †÷‡Ri mvg‡b hvB| †`wL 

†÷‡Ri cv‡ki †`qv‡j wW. G. wW bvwmi m¨vi †njvb w`qv e‡m Av‡Q| 

Avwg Ibv‡i nvZ a‡i UvBbv wbqv Avwm| Ibvi †`Lv‡`wL ‡m›U«vj Gm. Gg. 

†KI Iqv‡ji Avovj n‡Z ‡ei n‡q Av‡m| `iev‡ii gvSvgvwS ùvwo‡q 

wmcvnx †mwjg n¨vÛgvBK w`‡q †h mg¯— Awdmvi †÷‡Ri †cQ‡b c ©̀vi 

Avov‡j, ivbœvN‡i, Uq‡j‡U jywK‡q Av‡Q- Zv‡`i‡K †ei n‡q Avm‡Z 

e‡j| ZLb `ievi n‡j wmcvnx †iRvDj, wmcvnx KvRj, wmcvnx AvjZvd, 

wmcvnx gCb Xy‡K| Zv‡`i mevi nv‡Z A ¿̄ wQj| †mwjg K‡qK evi gvB‡K 

ejvi ci ‡Kn †ei nq bvB| ZLb †mwjg MvwjMvjvR K‡i Awdmvi‡`i‡K 

†ei n‡q Avm‡Z  e‡j| e‡j, ÔÔevb‡Pv‡Ziv, gv`vi †Pv‡`iv †eiv n‡q 

Avq, bv nq ¸wj KieÕÕ| Gici ỳB GKRb ỳB GKRb K‡i †ei n‡q 

Av‡m| Avwg ZLb `ievi n‡ji gvSvgvwS‡Z Avwm| Gici G‡K G‡K 

c ©̀vi Avovj, ivbœvNi Ges Uq‡jU n‡Z 8/10 Rb Awdmvi †ei n‡q 
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Av‡m| wW wR m¨vi c ©̀vi Avovj †_‡K †ei n‡Z †`wL| Awdmviiv †ei 

nevi ci wmcvnx †mwjg gvB‡K e‡j, GZw`b †Zviv Avgv‡`i wm‡½j 

jvB‡b dj Bb KivBQm GLb †Zviv mevB wm‡½j jvB‡b dj Bb n| 

Awdmviiv jvBb a‡i ùvovq, ZLb mevi mvg‡b wQj wW wR| GKRb 

Awdmvi e‡j D‡V, ÔÔ‡Zvgv‡`i wK mgm¨v, `vex `vIqv Avgv‡`i e‡jv, 

†Zvgv‡`i `vex `vIqv c~ib Kie, Avgv‡`i‡K †g‡ivbvÕÕ| ZLb wmcvnx 

KvRj e‡j, GZw`b gvbv nq bvB, GLb Avi wK gvbv n‡e| Gici me 

Awdmvi‡`i‡K jvBb K‡i cwðg †MB‡Ui w`‡K †bIqv nq| Avwg 

Awdmvi‡`i †cQ‡b _vwK| mv‡_ wW. G. wW bv‡mi wQj| Awdmviiv 

†MB‡Ui gy‡L †cuvQ‡j †MB‡Ui KvQ †_‡K wmcvnx gywnZ me© cÖ_g ¸wj 

K‡i| mv‡_ mv‡_ wW wR m¨vi c‡o hvq| Gici Avwg, wmcvnx †iRvDj, 

wmcvnx gCb, wmcvnx AvjZvd, G‡jvcv_vwi ¸wj Ki‡Z _vwK| †cQb n‡Z 

Avwg ¸wj Kwi| Avgvi ¸wj‡K jvB‡bi †cQ‡bi †gRi i¨vs‡Ki ỳBRb 

Awdmvi gviv hvq| Gici Avgiv mevB †cÖq‡bU w`‡q ¸wZ‡q, jvw_ †g‡i 

†`wL †h †Kn RxweZ Av‡Q wK bv| Avgiv wbwðZ nB †Kn RxweZ bvB| 

wmcvnx †mwjg Avgv‡K wW. G. wW bvwmi m¨vi‡K wbqv P‡j †h‡Z e‡j| 

............................................................ ” 

All these are strong inference of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and it finds corroboration by direct evidence of P.Ws. 103, 337, 

338, 347 and 576.  

P.W. 103 deposed-  

‘MZ  24/2 cÖavbgš¿xi Qvjvg `k©K wQjvg| H w`b 5 bs †M‡U wewWAvi 

m`m¨ †mwjg †iRv, wmcvnx Avj gvgyb, wmcvnx †g‡n`x nvmvb, wmcvnx mvB ỳi, 
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wmcvnx mv¾v`, wgt mvnv`Z, wgt ZwiKzj, wgt gvBb, wgt byi“j Avjg, wgt gKeyj 

û‡mb Zv‡`i m‡½ AviI K‡qKRb BDR m`m¨‡K 5 bs †MU †_‡K `w¶b w`‡K 

†h‡Z †`wL| Zviv e‡j `iev‡i BDR Gi `vex `vIqvi K_v ej‡ev|’ (page- 

11866)  

P.W. 337 deposed-  

‘Avwg Avgvi gv I ¿̄x g‡bk¦i †ivW emevm KiZvg| RvwKi bv‡g GKRb 

wewWAvi Avgvi evmv fvov †bq| †m H iæ‡g emevm Ki‡Zv bv| Zvi 2 †Q‡j H 

iæ‡g emevm Ki‡Z| RvwKi Avgvi evoxi 2/3 Uv evoxi ci iv Í̄vi c~e© cv‡k¦© 3 

Zvjv `vjv‡b bxP Zvjvq fvov _vK‡Zb| RvwK‡ii ¿̄x H `vjv‡b weDwU cvj©v‡ii 

†`vKvb Pvjv‡Zv| RvwK‡ii 2 †Q‡j Avgvi evmvq fvov †_‡K covïbv Ki‡Zv gv‡S 

gv‡S iv‡Z _vK‡Zv| MZ 24/2/09 ivZ 8 Uvi w`‡K Avgvi evoxi mvg‡b Mí 

KiwQjvg| ivwRe m¦cb‡K e‡j Avbyi evmvq 2/3 Rb K‡i †K †K XyK‡Q| Avwg 

m¦cb‡K m‡½ wb‡q N‡i Xy‡K †`wL RvwK‡ii fvovwUqv iæ‡g 10/12 Rb emv wQj| 

Zviv e‡m wgjv` co‡Z G‡m‡Q| Avwg ewj Avgvi evox GUv| c‡i Zvi N‡i 

10/12 wgwbU `iRv eÜ K‡i wQj| c‡i Zviv P‡j hvq| hvIqvi mgq GKRb e‡j 

Zvi bvg gvBb| †m e‡j Avgiv mevB wg‡j GLv‡b GKwU wm×všÍ wb‡Z 

G‡mwQjvg|’ (page- 12656) 

P.W. 338 deposed-  

‘24/2/09 Zvwi‡L Abygvb ivZ 8.30 wgt Avwg ivwRe wgëb mn `vwo‡q 

Mí KiwQjvg| ZLb we ỳ¨r wQj bv| H mgq Aby Avgv‡`i m‡½ wQj| ivwRe e‡j 
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Aby‡`i evox ci ci 2/3 Rb K‡i †jvK XyK‡Q| Aby‡K ewj Kviv †Zvgv‡`i evox 

XyK‡Q| Aby Avgv‡K m‡½ wb‡q Zv‡`i evox Xy‡K| Aby‡`i evox‡Z 4 wU wUb‡kW Ni 

2wU Abyiv _v‡K Ab¨ 1wU‡Z Taxi driver fvov _v‡K| Aewkó N‡i wewWAvi 

RvKvwiqv †gvjøv Ii‡d RvwKi fvov †bq Zvi 2 †Q‡ji cov †kvbvi Rb¨| Avwg I 

Aby iæ‡gi mvg‡b wMqv †`wL 2/3 Rb †jvK `iRvq `vov‡bv| wfZ‡i †`wL †Uwe‡j 

GKwU †gveevwZ Rj‡Q Lv‡Ui Dci 11/12 Rb †jvK †Mvj n‡q e‡m Av‡Q| Abyi 

wRÁvmvq GKRb e‡j wgjv` co‡Z G‡m‡Q| Aby evoxi gvwjK ejvq 1 Rb e‡j 

K_vevZ©v e‡j P‡j hve| c‡i N‡ii `iRv Zvjv jvwM‡q †`q| 10/12 wgwbU c‡i 

Zviv †ewi‡q hvq| Zv‡`i m‡½ GKRb Abyi m‡½ n¨vÛ‡kd K‡i gvBb e‡j cwiPq 

†`q I e‡j Avgiv mevB wewWAvi| †m e‡j GLv‡b wmwbqi I Rywbqi mevB Av‡Q| 

gvBb e‡j Avgv‡`i wm×všÍ †bIqv n‡q‡Q|’ (page- 12659) 

P.W. 345 deposed-  

‘MZ 13-02-09 mv‡j GjvKvi RbMb Avgvi evmvq mvÿvr K‡i| 6/7 

Rb †jvK Avgvi mvg‡b e‡m  wewWAvi Gi †jvK e‡j cwiPq †`q| Zviv e‡j 

wWGwW Rwjj wWGwW nvwee, wmcvnx †mwjg, wmcvnx gBb, wmcvnx Zv‡iK I AvBqye 

e‡j cwiPq †`q| Zv‡`i `vex `vIqvi K_v Avgv‡K ej‡Z Pvq|’ (page- 

12681) 

P.W. 576 deposed-  

‘24-02-09 iv‡Î K‡qKRb †jvK Abyi evmvq Xz‡K ¯̂cb gvgv Aby‡K e‡j 

†Zvi evmvq †jvK XzK‡Q| ZLb ¯̂cb I Aby 2 RbB Abyi evmvi wfZ‡i hvq| 
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20/25 wgwbU c‡i 10/12 Rb †jvK †ei nq c‡i Aby e‡j ‡jvKRb fvovwUqv 

BDR- Gi RvKvwiqvi iy‡g G‡mwQj| GKRb hvIqvi mgq Abyi m‡½ nvZ 

wgwj‡q Zvi bvg gvBb e‡j cwiPq †`q| Aby Avgv‡K e‡j Giv RvKvwiqvi iy‡g 

†gvgevwZ Rvwj‡q Av‡jvPbv KiwQj|’ (page- 13308) 

All the P.Ws. 3, 5, 6, 9, 11, 15, 17, 19, 20, 21, 25, 31, 34, 

39, 52, 67, 70,  77, 79, 91, 92, 96, 106, 111, 112, 208, 215, 220, 

223, 239, 242, 245, 249, 277,278, 280, 281, 283, 312, 402, 412, 

455, 481, 580, 635 are eye witnesses to the occurrence. They all 

saw the condemner with arms to enter into Darbar and pointing 

arms on D.G. while D.G. was addressing to the BDR personnel 

in Darbar. P.Ws. 79, 402 saw him to move around with arms 

later on. P.Ws. 79 and 402 also saw him with arms and in 

unlawful assembly with other rebellions. Undeniably he hailed 

from 13 Battalion. P.Ws. 20, 31, 91, 106, 249, 277, 278, 280, 

281, 283, 635 identified him with his Battalion No. P. W. 283 

reiterated that he knew the condemner personally. P.Ws. 17, 91, 

112, 215, 220, 242, 280, 281, 482 identified him with his 

Regiment No. 65140. P.Ws. 34, 96, 242 knew him personally. 

They deposed that the condemner hailed from Noagaon. P.Ws. 

112 and 280 worked together with the condemner. There 
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appears no doubt to the identification of the condemner. More 

so, when he appeared in the midst of Darbar he was identified 

by everyone present in Darbar.    

His identification with the photo bears substance. 

Undeniably footage to the occurrence were taken by electronic 

device and afterwards identified the accused with the help of 

the those footage.  The footage bear relevency.   

No question arises to the credibility of their evidence and 

identification of the condemner.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner guilty of 

the offence under Sections 120B/302/149/34 of the Penal Code 

and sentenced him accordingly. The Reference against the 

condemner is hereby accepted with modification of fine 

reducing to Tk.30,000/-(thirty thousand). 



 

 

1543 

Abs. C.S. 2 Sepoy 74041 Hasibul Hassan. 

Trial court charged the condemner for the offences under 

Sections 302/201/149/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.62 Sepoy Chalok Md. Nasir Mridha 

 P.W.68 Md. Razibul Islam 

 P.W.72 Major Farjana Kalam 

 P.W. 421 Md. Najmul Islam, A.S.I. 

 P.W. 422 Mehedi Hasan Sahadat. 

 P.W. 478 Md. Najmul Islam, Inspector of Police. 

 P.W. 635 Lt.Col. Abdus Salam (Rtd). 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused-  

Sepoy Kazal Ali (C.S.11) 

  Sepoy Selim Reza (C.S.06) 

  Sepoy Md. Ziaul Haque (C.S.27) 
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  Sepoy Mizanur Rahman (C.S.20) 

  Sepoy Md. Habibur Rahman( C.S.26) 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.W.532 Md. Nurul Islam Siddique but 

added the following witnesses for consideration against the 

condemner- 

 P.W. 421 Md. Najmul Islam, A.S.I. 

 P.W. 422 Mehedi Hasan SAhadat.  

 P.W. 478 Md. Najmul Islam, Inspector of Police and 

 P.W. 635 Lt.Col. Abdus Salam (Rtd).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.  

P.W.62 deposed that he was the driver of Maj. Shafiq. 

On 25.02.2009 at 8 A.M. he dropped Maj. Shafiq at Darber and 

came back to the office. After a while he heard firing and came 

to see the BDR personnel to run around. He tried to contact 

with Maj. Shafiq but could not reach. Having afraid he 

remained in the office. There was a direction from outside to 
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take up arms and threatening to be shot if found without arms. 

He moved towards the residence of soldiers. On the way he 

came to see Sepoy Al Mamun, the condemner Hasibul Hasan, 

Habilder Kashem with arms and running towards Darber with 

agitated mood. Later on, he took shelter in the residence of 

Sepoy Shariful. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he stated that he had been working in 

Peelkhana for 7 years. He denied the suggestion that he had 

participation with the rebellions. He did not serve with the 

condemner. He denied the suggestion that he deposed falsely. 

P.W.68 deposed that on 25.02.2009 at about 9.30 A.M. 

having heard of firing sound and outcry he closed the door of 

the canteen. At about 9.45/10.00 A.M. he came to see through 

window the condemner Sepoy Hasibul Hasan of 44 Battalion 

pulling away an officer towards canteen holding his uniform. 

He also came to see at that time Naik Sahajahan of Battalion 

Archesta with S.M.G. He was scolding the officer and asked 

BDR personnel to kill them. At the leadership of Naik 

Sahajahan the BDR personnel took away the officer behind the 
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cook house adjacent west to dinning and tightened him with 

coconut tree. BDR personnel assaulted him repeatedly. After a 

while he heard firing sound there and dead body of the officer 

lying there. The dead body of the officer was lying there till 

evening.   

In cross-examination by the State defence lawyer on 

behalf of the condemner he denied the suggestion that the 

condemner was not present at the place of occurrence and that 

he deposed falsely. 

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9 A.M. While D.G. was 

delivering his speech at about 9.20/9.30 A.M. a Sepoy with 

arms came up on the stage and pointed arms on D.G. Officers 

detained him. At once, there raised a hue and cry and every one 

tried to come out through window and doors. She along with Lt. 

Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, 

Maj. Rokshona took shelter under the shade of screen. On the 

other side of screen D.G., D.D.G. and some others took shelter. 

At the direction of the rebellions they came out from the shade 

of screen. As soon as they came down from the stage a group of 



 

 

1547 

rebellions caught hold them and hastened them away outside 

Darber. The rebellions fired on Lt. Col. Kaiser and assaulted 

Col. Lutfor Rahman. Afterwards they picked her up along with 

Maj. Rokshana in a Pick up and took them to hospital. They 

came at O.T. In the O.T. she could identify Rafiqul, the 

condemner Sepoy Hasib, Obaidul, Jashim and Ibrahim who 

appeared in the hospital with arms and were supervising the 

treatment of others. The condemner also warned them not to 

make any contact with others on mobile phone.  

In cross-examination by the State defence lawyer on 

behalf of the condemner he stated that he reached at hospital at 

about 10.30/10.40 A.M. She happened to meet with the wife of 

Mr. Amzad at O.T. She was given Saline. She remained in the 

O.T. till the wife of Mr. Amzad regained her sense. She also 

happened to meet with Medical Asstt. Selina. He did not hand 

over any paper as to his presence in the office on the date of 

occurrence. I.O. did not ask him for any such paper. She denied 

the suggestion that on 25.02.2009, after 10 A.M. She had no 

presence in the hospital and as such she could not show any 

paper to I.O. She did not depose of badge No. of the condemner 
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to I.O. Usually register is maintained for the patient who takes 

treatment in the hospital. She denied the suggestion that she 

deposed falsely. 

P.W. 421 deposed that on 04.05.2009 at 19.05 he 

recovered a pistol along with magazine from Nurul Hoq on the 

road in front of the shop of Sahjan Mehedi at Faruq Market and 

prepared a seizure list. Nurul Hoq admitted that he collected 

that arms from his cousin BDR person Hasibul Hasan. 

 No cross-examination was made on behalf of the 

condemner. 

 P.W. 422 deposed that on 04.05.2009 a pistol was 

recovered from accused Nurul Hoq. He signed the seizure list. 

 In cross-examination he stated that he did not know of 

the arms and did not know of its owner. 

 P.W. 478 deposed that on 04.05.2009 he recovered a 

pistol, two Magazine, 2 round bullet from accused Nurul Hoq 

in a shop of Sahadat at Faruk Market and Nurul Hoq told him 

that his cousin BDR person Hasibul Hasan plundered those 

arms and ammunitions at the time of occurrence and Hasibul 

kept those in his possession. 
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 No cross-examination on behalf of the appellant. 

 P.W. 635 deposed that on 25.02.2009 he was the 

commander of hospital. He attended Darber. During the course 

of Darber a Sepoy entered into Darber with arms. The Sepoy 

was Moyeen. All stood up shouting ‘Rv‡Mv’ Meanwhile he heard 

a firing sound. All BDR persons were trying to leave Darber. 

D.G asked them to take seat. However, all the BDR personnel 

left Darber. He came out from Darber to the North field. He 

was assaulted by the rebellions. Among the BDR personnel 

who assaulted him, he identified the condemner with footage in 

RSU. 

 No cross-examination was made on behalf of the 

condemner.         

P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the appellant he stated that he denied the suggestion 

that none of the witness deposed against the appellant and he 

implicated the appellant in C.S. falsely. 

The confessional statement of co accused Sepoy Kazal 

Ali (CS-11) runs as under- 
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“24.02.09 ¢MÊx fÉ¡lX quz l¡a ®f±e BVV¡l ¢cL ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢eu Bj¡L hm ®k, ¢j¢Vw BR h¡¢ql ®ka qhz 5 ew ®NVl ®p¡S¡ 

70/80 NS c§l ¢VenX h¡p¡ jDel¡ Qm ®Nm B¢j ¢LR¤re fl l¡a Ae¤j¡e 

9.00 V¡l ¢cL 5ew ®NV ®Nm ¢pf¡q£ ®lS¡Em Bj¡L ¢j¢Vw Hl ÙÛ¡e ®c¢Mu 

®cuz ®kM¡e ¢pf¡q£ jDe, ¢pf¡q£ l¦hm, ¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢mh¤m, 

mÉ¡x e¡uL HLl¡j, ¢pf¡q£ q¡¢hh pq 30/35 Se ¢Rm¡jz ®kM¡e ¢pÜ¡¿¹ qu 

®k, 25.02.09 ¢MËx Hl clh¡l qh¡l pju ®L¡a J jÉ¡N¡¢Se m¤V Ll AÙ»l 

j¤M  ®pe¡ A¢gp¡lcl ¢S¢Çj Ll¡ qhz plL¡lL S¡e¡e¡ qhz c¡h£ Bc¡u e¡ 

qJu¡ fkÑ¿¹ ¢S¢Çj Ll l¡M¡ qhz a¡qm AhnÉC c¡h£ Bc¡u qhz” 

The confessional statement of co accused Sepoy Selim 

Reza (CS-06) runs as under- 

“...........15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, 

kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi 

wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| 

wmcvnx gCb G wel‡q DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v 

e‡j| cwiKíbv g‡Zv Avgiv 15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l 

DAD nvwee mv‡n‡ei Mvox‡Z K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi 

†nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD 

Rwjj, DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 

e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx 
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kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx 

nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc 

†iRvDj, 44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx 

AvBqye, 13 e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 

e¨vUvwjq‡bi W«vBfvi wQj| Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| 

wmcvnx †iRvDj †P¤¦vi n‡Z bv¤¦vi wb‡q gš¿x‡K ‡gvevBj K‡i| gš¿x 

‡gvevB‡j Rvbvq †h wZwb GKRb gš¿xi evox‡Z cvwU©‡Z Av‡Qb Ges 

Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| c‡ii w`b Avwg, gCb, 

†iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi miKvix evmvq hvB 

†`Lv Kivi Rb¨| gš¿xi evmvi †MB‡Ui wWDwUiZ cywjk Rvbvq †h gš¿x 

g‡nv`q AvR Kv‡iv mv‡_ †`Lv Ki‡eb bv| Zvici Avgiv mevB wcjLvbvq 

P‡j Avwm|” 

The confessional statement of Co accused Sepoy Md. 

Ziaul Haque (CS-27) runs as under- 

“25/ a¡¢lM BDR ¢hâ¡ql Ae¤j¡e 6 j¡p f§hÑ 44 hÉ¡V¡¢mu¡el ¢pf¡q£ 

®p¢mj Bj¡L hm ®a¡l¡ ¢L ¢jne k¡¢he¡, ¢eS A¢gp¡l Q¡p e¡? I pju 

¢pf¡q£ ®jqc£ Ef¢ÙÛa ¢Rmz Aaxfl 1/2/09 Cw a¡¢lM B¢j DG p¡qhl 

h¡wm¡l N¡XÑ ¢ek¤š² qCz 

Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 5 

ew ®NVl h¡Cl B¢pz q¡¢hh Bj¡L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢a 
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HLSe BDR i¡s¡ b¡Laz I h¡p¡u ®ku ®c¢M ®pM¡e ¢pf¡q£ ®p¢mj,  

¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£  q¡¢ph¤m,  

¢pf¡q£ ¢jS¡e pq AQe¡ 10/15 Se °p¢eLz I h¡p¡ Lb¡ qu BN¡j£ 

25/02/09 Cw a¡¢lM Bjl¡ clh¡l qm A¢gp¡lcl l¢n ¢cu ®hd AÙ»l j¤M 

¢S¢Çj Ll e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢eu k¡hz A¢gp¡lcl ¢S¢Çj Ll¡ qh 

Bj¡cl c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C q¡a q¡a ®lM nfb ¢eu 

m¡Ce Qm B¢pz” 

The confessional statement of co accused Sepoy Md. 

Mizanur Rahman (CS-20) runs as under- 

“........A¡¢j 9j ®nÊe£ f¡nz A¡¢j 13/01/94 p¡m ¢h¢XA¡l H ®k¡Nc¡e 

L¢lz A¡¢j Q–NË¡jl h¡Ca¥m C‹a ®VÊ¢ew Ll 37 hÉ¡V¡¢mu¡el Ad£e 

L„h¡S¡l 7 j¡p Q¡L¥l£ L¢lz aMe hÉ¡V¡¢mel p¡b Hp l¡jNs 2/3 j¡p 

¢XE¢V L¢lz Hlfl e¡CMw- R¢sa 4 hvpl Q¡L¥l£ Ll hÉ¡V¡¢mu¡el p¡b 

p¡ar£l¡u k¡Cz ®pM¡e 5 hvpl Q¡L¥l£ ®no 12 hÉ¡V¡¢muel Ad£e l¡‰¡ 

j¡¢Vl l¡SeNl ®k¡Nc¡e L¢lz ®pM¡e HL hvpl Q¡L¥l£ ®no 9/11/2007 

a¡¢lM  44 l¡Cgm hÉ¡V¡¢mel  ¢h ®L¡Çf¡¢el Ad£e ¢h¢XA¡l pcl cçl, 

¢fmM¡e¡ Y¡L¡u ®k¡Nc¡e L¢lz ¢h¢XA¡l cpl cçl ¢h¢XA¡l pç¡q EfmrÉ 

24/02/2009 a¡¢lM A¡j¡l e¡Ù¹¡ ¢halel ¢XE¢V ¢Rmz c¤f¤l hsM¡e¡ M¡Cz 

I¢ce påÉ¡u pju 44 l¡Cgm hÉ¡V¡¢muel p¡jel jp¢Sc j¡N¢lhl e¡j¡S 

fsa ®Nm 44 l¡Cgm hÉ¡V¡¢muel C L¡Çf¡e£l ¢pf¡q£ ®p¢mj A¡j¡L hm 

®k A¡fe¡L ®g¡e Ll f¡Ju¡ k¡u e¡z e¡j¡Sl fl Afr¡ Llhe Lb¡ A¡Rz 
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A¡¢j e¡j¡S ®no Afr¡ e¡ Ll m¡Ce Qm A¡¢pz l¡a ®f±e A¡VV¡l ¢cL 

®l¡m Lm quz ®l¡mLm ®no l¡a 8.00V¡l  pju 44 l¡Cgm hÉ¡V¡¢muel 

¢h ®L¡Çf¡e£l ¢pf¡q£ q¡¢hh, q¡¢ph¤l ¢Su¡ A¡j¡L ®XL 44 l¡Cgm 

hÉ¡V¡¢muel NË¡Eä ¢eu¡ k¡uz aMe ¢pf¡q£ q¡¢ph¤ll ®j¡h¡Cm ®g¡e A¡p 

Hhw ®L ®ke ®g¡e h¡Cl k¡Ju¡l ®m¡Lne ®cuz A¡jl¡ ph¡C 5ew ®NV ¢cu¡ 

®hl qu h¡Cll HL Q¡ul ®c¡L¡e hp Q¡ M¡Cz aMe ®p¢mj  A¡j¡l eðl 

®g¡e AhÙÛ¡e ®Se A¡j¡cl ¢eLV A¡pz aMe p¢mj A¡j¡cl ¢eu 5ew ®NVl 

c¢re ¢cL e¡¢pl E¢Ÿe ¢f¾V¤l h¡p¡l 20/25 c§l jp¢Scl ®j¡sl A¡Nl 

X¡ef¡nÄÑ ¢VepV ¢h¢ôwu ¢eu k¡uz h¡s£l j¡¢mLL S¡¢ee¡ ah h¡s£l ®NV 

¢cu e£Q¤ qu fÐhn Lla quz ®pM¡e ¢Nu HL¢V hs l¦j 10/15 Se 

¢h¢XA¡l pcpÉL A¡m¡Qe¡ Lla ®c¢M, l¦jl m¡CV ¢Rme¡; ®j¡jh¡¢a S¡m¡e¡ 

¢Rmz fÐbj ®p¢mj I h¡s£l ®NV ¢cu¡ Y¤Lz fl q¡¢hh, ¢Su¡ Y¤L, A¡¢j J 

q¡¢ph l¦jl clS¡u ®L¡m ®Oo cy¡¢su  b¡¢Lz aMe HLSe ®m¡L hm ®k 

HV¡ gÉ¡¢j¢m ®L¡u¡V¡l HM¡e Ha ®m¡L ®Le? A¡j¡cl HLSe aMe hm 

®k, A¡jl¡ HM¡e AÒf pjul SeÉ Lb¡ hma Hp¢R, Qm k¡h¡z Hl fl 

¢pf¡q£ ®p¢mj hm ®k, HM¡e A¡l Lb¡ hm¡ k¡h e¡z g¡Cm ¢X¢pne qh 

A¡N¡j£L¡m 25/02/09 a¡¢lM pL¡m p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel  

NË¡Eä ph¡C pL¡m p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel Ef¢ÙÛa b¡Lhez ®pM¡-

e 2/1 ¢j¢eV b¡¢Lz B¢j ®L¡e Lb¡ h¢m e¡C z ph¡l p¡b p¡b  A¡¢jJ ®hl 

qu A¡¢pz l¡a 9.00 V¡l pju m¡Ce ¢gl A¡¢pz Na 25/02/09 a¡¢lM 
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6.30 ¢j¢eVl pju O¤j ®bL EW 24/02/09 a¡¢lMl ¢pÜ¡¿¹ Ae¤k¡u£ A¡¢j 

44 l¡Cgm hÉ¡V¡¢muel NË¡Eä e¡ ¢Nu pL¡m 7.00 O¢VL¡l pju clh¡l 

k¡Ju¡l SeÉ g¢me qCz pL¡m 7.30 ¢j¢eVl pju clh¡l qml p¡je k¡Cz 

A¡j¡cl ®L pL¡m 8.00 O¢VL¡u clh¡l qm Y¤L¡u clh¡l qml ¢ial A¡¢j  

j¡T¡j¡¢T h¢p, pL¡m 9.00 O¢VL¡l pju ¢X¢S jq¡cu clh¡l öl¦ Llez 

fÊbj f¢hœ ®L¡lA¡e ®amJu¡a ¢cu clh¡l öl¦ quz ¢X¢S jq¡cu ph¡CL 

p¡m¡j S¡¢eu ¢h¢XA¡l pç¡q EfmrÉ fÐd¡ej¿»£l fÉ¡lX i¡m quR hm 

ph¡CL deÉh¡c ®cez  ¢a¢e aMe Na hRll ¢Xp¢ ¢fÔe hw ®Mm¡d§m¡l 

j¡ei¡m ¢Rme¡ hm EõM Ll ph¡CL A¡l¡ i¡m Ll¡l fl¡jn ®cez Hl fl 

¢X¢S jq¡cu Af¡lne X¡mi¡al fÐp‰ hmz plL¡l A¡j¡cl ¢eLV 4®L¡¢V 

V¡L¡ f¡h A¡l A¡j¡cl 15 ®L¡¢V V¡L¡l c¤d J AeÉ¡eÉ âhÉ¢d l¢ra A¡Rz 

Hph ¢h¢œ² Ll plL¡ll V¡L¡ f¢ln¡d Ll h¡L£ V¡L¡ ¢h¢XA¡l LmÉ¡Z hÉu 

Ll¡ qhz Hje pju qW¡v ®c¢M ¢X ¢S jq¡cul h¡j ¢cLl clS¡ ¢cu AÙ» 

q¡a HL ¢h ¢XA¡l ¢pf¡q£ Hp ¢X¢S jq¡cul ¢cL AÙ» a¡L Ll EµQül ¢L 

®ke hm¢Rmz pñha,ÔÔ®q¡ô, qÉ¡äp BfÕÕ ah A¡¢j ¢e¢ÕQa eC ¢L hm¢Rmz 

®m¡LSe aMe ®c±s¡c±¢s öl¦ Llz ¢X ¢X¢S jq¡cu J ¢X ¢S jq¡cu aMe 

cy¡¢su fsz A¡¢j clh¡l qml 5ew  ®NVl i¡‰¡ S¡e¡m¡ ¢cu ®hl qu 44 

l¡Cgm hÉ¡V¡¢muel m¡Ce k¡Cz  f¢bjdÉ A¡¢j ®N¡m¡…¢ml në öea f¡Cz 

clh¡l qml Qa¥fÑ¡n ¢cu aMe g¡u¡¢lw q¢µRmz A¡¢j m¡Ce Hp ®c¡am¡u 

f¢ÕQj ¢cL ®lØV ®eCz A¡¢j A¡e¤j¡¢eL 20/25 ¢j¢eV JM¡e hp b¡¢L Hhw 
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A¡j¡l VÊ¡ˆ b¡L¡ e¡Ù¹¡l fÉ¡LV ®hl L¢lz aMe e£Q hå¥Ld¡l£ j¤M¡nfs¡ 

10/12 Se ¢h¢XA¡l pcpÉ Hp hm Efl k¡l¡ A¡R a¡s¡a¡¢s e¡jzM¡¢m q¡-

a b¡Lm  …¢m Ll¡ qhz aMe j¡CL ö¢e ®k, q¡¢au¡l R¡s¡ L¡EL ®cMm 

…¢m Ll¡ qhz A¡¢j A¡Ù¹ A¡Ù¹ 24 hÉ¡V¡¢muel p¡je ¢cu¡ 44 hÉ¡V¡¢muel 

®L¾cÊ£u ®L¡a k¡Cz aMe ®L¡al ph clS¡ ®M¡m¡ ®c¢Mz A¡¢j fs b¡L¡ 

HL¢V l¡Cgm ¢eu¡ ®c¢M g¡u¡¢lw ¢fe e¡Cz A¡¢j a¡lfl 24 hÉ¡V¡¢muel 

¢fRe ¢cL ¢cu¡ l¡Ù¹¡ ¢cu 44 hÉ¡V¡¢muel NË¡Eäl ¢cL k¡Ju¡l pju ®L¡a 

®bL 200 NS c§l jÉ¡N¡¢Se k¡Cz jÉ¡N¡¢Sel p¡je ¢cL ¢fL A¡f c¡s¡e¡ 

10/12 Se  …¢m i¢aÑ ¢pm h„ A¡Rs¡u i¡‰¢Rmz A¡¢j aMe iu 20 l¡Eä 

…¢m i¢aÑ 2¢V Q¡kÑ¡l ¢eCz Hlfl ¢fRe ¢cL ¢cu A¡jh¡N¡e qu gÉ¡¢j¢m 

®L¡u¡VÑ¡l k¡Cz  aMe ®hm¡ 11.00 O¢VL¡z c¤C gÉ¡¢j¢m ®L¡u¡VÑ¡ll j¡TM¡e 

fÔ¡ØV¡l Ll¡ gy¡L¡ S¡uN¡u hp b¡¢Lz A¡j¡l Ù»£l ¢eLV A¡¢j ®g¡e L¢lz 

a¡lfl A¡j¡l nÄöl A¡j¡L ®g¡e Ll ®My¡SMhl ®euz A¡j¡L ®L¡b¡J e¡ 

k¡Ju¡l SeÉ hm Hhw ¢el¡fc S¡uN¡u m¤¢Lu b¡La hmz A¡¢j l¡a gÉ¡¢j¢m 

®L¡u¡VÑ¡ll f¡n XÊel f¡n pj¡e S¡uN¡u öu b¡¢Lz 26/02/09 a¡¢lM j¡C-

L AÙ» Sj¡ ®cu¡l Lb¡ fÐQ¡l Llm 44 l¡Cgm hÉ¡V¡¢muel m¡Cel p¡je 

AÙ»J …¢m Sj¡ ®cCz A¡¢j aMe ¢p¢eul ®S¢pJ A¡m¡E¢Ÿepq AeÉ¡eÉ 

®S¢pJcl ®cMa f¡Cz a¡lfl m¡Ce Qm A¡¢pu¡ ¢pf¡q£ q¡¢hh, q¡¢phcl -

cMa f¡Cz aMe a¡l¡ A¡j¡L ¢S‘¡p Ll A¡f¢e ®L¡b¡u ¢Rme? A¡¢j aMe 

h¢m °p¢eLcl gÉ¡¢j¢m ®L¡u¡VÑÑ¡ll e£Q ¢Rm¡jz A¡¢j m¡Ce ¢Nu¡ h¤V M¤m 
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¢LR¤re öu b¡¢Lz aMZ j¡CL öea f¡C ®k ¢fmM¡e¡l 3 ¢Lx ¢jx fkÑ¿¹ 

®m¡LSeclL pl k¡Ju¡l Lb¡ öea f¡Cz A¡¢j aMe AeL  ®m¡LL ¢p¢im 

®f¡o¡L fs â¦a Qm ®ka c¢Mz A¡¢jJ aMe ¢h¢XA¡l ®f¡o¡L M¤m ¢p¢im 

®f¡o¡L fs ®XCl£ g¡jÑl ¢fRe a¡lL¡V¡l ®hs¡ ¢h¢nø Ju¡m VfL¡Cu¡ 

q¡S¡l£h¡N ®hs£ hy¡d qu h¡pk¡N N¡ham£ k¡Cz aMe A¡¢j ¢MmN¡J Hm¡L¡l 

A¡j¡l f¢l¢Qa ®lS¡l ¢eLV ®g¡e L¢lz¢a¢e a¡l ¢eLV Qm ®ka hmm ¢p, 

He, ¢S ®k¡N ¢MmN¡Ju a¡l h¡p¡u k¡Cu¡ ®pM¡e ¢ae l¡a b¡¢Lz a¡lfl 

¢V¢ia fÐQ¡¢la ®O¡oe¡ öe 1/3/09 a¡¢lM A¡¢j ¢h¢XA¡l 4ew ®NV ¢Nu¡ 

q¡¢Sl qCz ®pM¡e ®bL A¡j¡clL A¡h¡qe£ j¡W Qm ®ka hmz A¡jl¡ AeL 

aMe A¡h¡qe£ j¡W Qm k¡Cz 2/3/09a¡¢lM A¡h¡l A¡pa hm A¡j¡cl ®Rs 

®cuz A¡¢j I l¡a L¡V¡he j¡j¡ nÄöll h¡s£a b¡¢Lz a¡lfl 2/3/09 

a¡¢lM A¡h¡l A¡h¡qe£ j¡W k¡C Hhw ¢hL¡m 4.00 V¡l ¢cL ¢h¢XA¡l pcl 

cçl ¢eu¡ k¡uzHC A¡j¡l Sh¡eh¾c£z” 

The confessional statement of co accused Sepoy Md. 

Habibur Rahman (CS-26) runs as under- 

“......weMZ 24/02/09 Bs‡iRx ivZ Abygvb 10.00 Uvi mgq wmcvnx 

gRv‡bi (Avgvi 44 ivB‡dj  e¨vUvwjq‡bi)  mv‡_ Avgvi †`Lv nq| 

wgRvb e‡j †h, P‡jb cvb †L‡q Avwm| ZLb  Avwg Avi  wgRvb  5 b¤¦i 

†MU w`‡q †ei  nB| cvb †L‡q  nvuU‡Z  nuvU‡Z  `w¶b w`‡K Abygvb  

400/500 MR ỳ‡i hvB| †divi c‡_ 5 b¤¦i †MB‡Ui Abygvb 100 MR 
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`w¶b  w`‡K GKwU evwoi cv‡k iv¯—vi Dci ỳRb ‰mwbK‡K †`L‡Z cvB| 

Zv‡`i‡K †`‡L Avwg Avi wgRvi †KŠZynjx n‡q evmvi mvg‡b ùvovB| 

evmvi wfZi DwK w`‡q K‡qKRb we,wW,Avi ‰mwbK †`L‡Z cvB| ZLb 

Kv‡i›U wQj bv| Zviv †gvgevwZ R¡vwj‡q  e‡mwQj| Avgiv †`wL‡q Zviv G 

kc_  wb‡”Q| Zviv  kc_ KiwQj †h, Awdmvi‡`i wRw¤§ Kiv n‡e,aiv 

co‡j †KD KviI K_v ej‡ev bv| H ‰mwbK‡`i g‡a¨ Avwg wmcvnx gvBb, 

wmcvnx †mwjg, wmcvnx KvRj, wmcvnx nvwme, nvwej`vi iwdK‡K wPb‡Z 

cvwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner together with the co- 

conspirators persued the high-ups, meet together at the 

residence of Zakaria near to gate No. 5, took oath to hostage the 

army officers at the point of arms taking out by plundering kote 

and magazine and consequently caused death of 74 persons 

including 57 army officers and mass-massacre in Peelkhana as 

it is evident from the evidence of prosecution witnesses as well 

as the confessional statements of the co-accused.    
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The learned Deputy Attorney General further submits 

that all the P.Ws. 62, 68 and 72 are eye witnesses to the 

occurrence. P.W. 62 saw the condemner to run towards Darbar 

with arms and agitated mood. P.W. 68 saw the condemner to 

hasten away an officer holding his collar and afterwards he was 

killed by the armed rebellions. P.W. 72 saw him with arms in 

the hospital and to supervise the treatments to the injured 

rebellions. All the P.Ws. referred above saw him in unlawful 

assembly wtih other rebellions and to active participate to the 

occurrence. P.Ws. 421, 422 and 478 are seizing witnesses to 

recovery of a pistol from a relation of the condemner. P.W. 635 

also identified the condemner from video footage among them 

who assaulted him. From the confessional statements of co-

accused- Sepoy Kazal (C.S. 11), Sepoy Selim  Reza (C.S. 06), 

Sepoy Md. Ziaul Huq (C.S. 27), Sepoy Md. Mijanur Rahman 

(C.S. 20), Sepoy Habibur Rahman his complicity to conspiracy 

has been established and the aforesaid confessional statements 

of co-accused being corroborated by attending facts and 

circumstances of the occurrence bears evidentiary value.  
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The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

120B/302/149 of the Penal Code.   

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.Ws 62 and 68 is vague and 

unspecified. The identification of the condemner by them is 

doubtful. They neither referred Battalion nor regiment No. of 

the condemner. P.W. 62 referred as Hasibul Hasan. P.W. 68 

saw the condemner to pull away on officer by the collar of his 

uniform but he could not identify that officer and his above 

evidence bears no substance. He admitted in cross-examination 

on behalf Naik Sahajahan that earlier he was a canteen manager 

and he got employment as MLSS after the occurrence on 
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15.07.2011 and as such he is an interested witness and his 

evidence can’t be relied upon. P.W. 72 simply saw the 

condemner in the hospital. She did not disclose any culpability 

of the condemner to any offence rather she explained ‘I/wU †Z 

Avmv mm ¿̄ wmcvnx nvwme, Ievq ỳj, Rmxg, Bevªvnxgg, iwdKzj Gi K_v g‡b 

Av‡Q| ................ Giv g~jZ: I/wU ‡Z G‡m RLgx wmcvnx‡`i wVKg‡Zv wPwKrmv 

n‡”Q wKbv Zv †`L‡Z Av‡m Ges wb‡RivI UyKUvK wPwKrmv †bq|’ Her above 

testimony in fact, does not bear any substance. The evidence of 

P.Ws. 421, 422, 478 and 635 also does not bear any substance. 

P.W. 421 is a seizing officer P.W. 422 and 478 are seizure 

witnesses to articles-a pistol, two magazine and 2 round bullets 

from Nurul Amin from a shop of Nurul Hoq at Faruk Market 

and they deposed that Al-Amin got those arms and 

ammunitions from the appellant which is no more but hearsay 

evidence and that bears no evidentiary value. Moreover, P.W. 

422 admitted that he did not know of the arms and its owner. 

P.W. 635 identified the condemner with footage among the 

persons who assaulted him. His above identification of the 

appellant having been done beyond judicial process does not 

bear any substance. 
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Mr. Md. Aminul Islam further submits that the 

confession of co-accused all relates to the conspiracy as alleged 

but such confessional statement of co-accused having no 

corroboration by any other independent witness does not hold 

good as evidence.  

Mr. Islam lastly submits that  the prosecution could bring 

home the charges against the condemner and trial court having 

failed to weigh and assess the evidence on record erroneously 

found him guilty of the offences and sentenced him illegally and 

it calls for due interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, persuing the high-ups together with the co-

conspirators, assembled at the residence of Zakaria near to gate 

No. 5, talking together and taking oath to implement their 

demands by way hostages the army officers in  Darbar, 

participation to the acts of conspiracy by holding arms, by way 
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of plundering kote, moving towards Darbar on firing, hastening 

away an army officer and ultimately causing his death. All 

provides strong inference to his complicity to the conspiracy. In 

most of the cases proof of conspiracy is largely inferential. The 

offence of conspiracy essentially requires some kind of 

manifestation of agreement. The express agreement, however 

need not be proved. Nor actual meeting of two persons is 

necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 
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joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators.  

This has inference by the confessional statements of co-

accused- Sepoy Kazal Ali (C.S. 11), Sepoy Selim Reza (C.S. 

06), Sepoy Ziaul Hoque (C.S. 27) and Sepoy Md. Mizanur 

Rahman.  

Sepoy Kazal Ali (C.S. 11) stated in his confessional 

statement-  

‘24.02.09 ¢MÊx fÉ¡lX quz l¡a ®f±e BVV¡l ¢cL ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢eu Bj¡L hm ®k, ¢j¢Vw BR h¡¢ql ®ka qhz 5 ew ®NVl ®p¡S¡ 70/80 

NS c§l ¢VenX h¡p¡ jDel¡ Qm ®Nm B¢j ¢LR¤re fl l¡a Ae¤j¡e 9.00 V¡l ¢cL 

5ew ®NV ®Nm ¢pf¡q£ ®lS¡Em Bj¡L ¢j¢Vw Hl ÙÛ¡e ®c¢Mu ®cuz ®kM¡e ¢pf¡q£ 

jDe, ¢pf¡q£ l¦hm, ¢pf¡q£ ¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x e¡uL HLl¡j, ¢pf¡q£ 
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q¡¢hh pq 30/35 Se ¢Rm¡jz ®kM¡e ¢pÜ¡¿¹ qu ®k, 25.02.09 ¢MËx Hl clh¡l 

qh¡l pju ®L¡a J jÉ¡N¡¢Se m¤V Ll AÙ»l j¤M  ®pe¡ A¢gp¡lcl ¢S¢Çj Ll¡ qhz’ 

Sepoy S elim Reza (C.S. 06) stated in his confessional 

statement-  

‘15/02/09 ZvwiL Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, kvnv`Z 

wb‡R‡`i g‡a¨ †gvevB‡j †hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi 

Rb¨ ¯̂ivó«gš¿xi wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q 

DAD nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 

15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee mv‡n‡ei Mvox‡Z K‡i 

ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« gš¿xi †P¤¦v‡i 

hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 e¨vUvwjqb GKvD›U K¬vK© 

wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi wmcvnx KvRj, 13 e¨vUvwjq‡bi 

wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx 

nvwmeyj, 13 e¨vUvwjq‡bi wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 

44 e¨vUvwjq‡bi wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 

e¨vUvwjq‡bi wmcvnx mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi wQj| 

Avgiv wM‡q ¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi n‡Z bv¤¦vi wb‡q 

gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb GKRb gš¿xi evox‡Z 

cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| c‡ii w`b Avwg, 



 

 

1566 

gCb, †iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi miKvix evmvq hvB †`Lv 

Kivi Rb¨|’ 

Sepoy Ziaul Hoque (C.S. 27) stated in his confessional 

statement-  

‘Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 

5 ew ®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢a 

HLSe BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ ®p¢mj, ¢pf¡q£ 

L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£ q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A‡Pbv 10/15 Se °p¢eLz 

I h¡p¡q Lb¡ qu BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l q‡m A¢gp¡i‡`i 

l¢n ¢cuv ®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz 

A¢gp¡i‡cl ¢S¢Çj Ll¡ n‡e Bj¡‡`i c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ ph¡C 

q¡‡Z q¡a ®i‡L nfb ¢b‡q m¡C‡e Q‡m B¢pz’ 

Sepoy Md.  Mizanur Rahman stated in his confessional 

statement-  

‘®l¡mLm ®no l¡a 8.00V¡l  pju 44 l¡Cgm hÉ¡V¡¢muel ¢h ®L¡Çf¡e£l 

¢pf¡q£ q¡¢hh, q¡¢ph¤l ¢Su¡ A¡j¡L ®XL 44 l¡Cgm hÉ¡V¡¢muel NË¡Eä ¢eu¡ k¡uz 

aMe ¢pf¡q£ q¡¢ph¤ll ®j¡h¡Cm ®g¡e A¡p Hhw ®L ®ke ®g¡e h¡Cl k¡Ju¡l ®m¡-

Lne ®cuz A¡jl¡ ph¡C 5ew ®NV ¢cu¡ ®hl qu h¡Cll HL Q¡ul ®c¡L¡e hp Q¡ 

M¡Cz aMe ®p¢mj  A¡j¡l eðl ®g¡e AhÙÛ¡e ®Se A¡j¡cl ¢eLV A¡pz aMe p¢mj 

A¡j¡cl ¢eu 5ew ®NVl c¢re ¢cL e¡¢pl E¢Ÿe ¢f¾V¤l h¡p¡l 20/25 c§l jp¢Scl 

®j¡sl A¡Nl X¡ef¡nÄÑ ¢VepV ¢h¢ôwu ¢eu k¡uz h¡s£l j¡¢mLL S¡¢ee¡ ah h¡s£l 

®NV ¢cu e£Q¤ qu fÐhn Lla quz ®pM¡e ¢Nu HL¢V hs l¦j 10/15 Se ¢h¢XA¡l 

pcpÉL A¡m¡Qe¡ Lla ®c¢M, l¦jl m¡CV ¢Rme¡; ®j¡jh¡¢a S¡m¡e¡ ¢Rmz fÐbj 

®p¢mj I h¡s£l ®NV ¢cu¡ Y¤Lz fl q¡¢hh, ¢Su¡ Y¤L, A¡¢j J q¡¢ph l¦jl clS¡u 

®L¡m ®Oo cy¡¢su  b¡¢Lz aMe HLSe ®m¡L hm ®k HV¡ gÉ¡¢j¢m ®L¡u¡V¡l HM¡e 
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Ha ®m¡L ®Le? A¡j¡cl HLSe aMe hm ®k, A¡jl¡ HM¡e AÒf pjul SeÉ Lb¡ 

hma Hp¢R, Qm k¡h¡z Hl fl ¢pf¡q£ ®p¢mj hm ®k, HM¡e A¡l Lb¡ hm¡ k¡h e¡z 

g¡Cm ¢X¢pne qh A¡N¡j£L¡m 25/02/09 a¡¢lM pL¡m p¡aV¡u 44 l¡Cgm 

hÉ¡V¡¢muel NË¡Eä ph¡C pL¡m p¡aV¡u 44 l¡Cgm hÉ¡V¡¢muel Ef¢ÙÛa b¡Lhez’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

All these are strong inference of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

All the P.Ws. 62, 68, 72 and 635 are eye witnesses to the 

occurrence. They saw the condemner with arms and 

participating to the occurrence.  

P.W. 62 deposed-  

‘25-2-09 8 Uvi mgq †gRi kwdK mv‡ne‡K `ievi n‡j bvwg‡q †`B| 

Avwg Zvi WªvBfvi wQjvg| Avwg Awd‡m Avwm Zv‡K bvwg‡q w`‡q| wKQz¶b c‡i 
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†jvKRb QzUvQzwU K‡iI ¸wji kã ïwb| Avwg m¨v‡ii m‡½ †hvMv‡hv‡Mi ‡Póv K‡i 

e¨v_© nB| Avwg f‡q Awd‡m Ae ’̄vb Kwi| evB‡i †_‡K ejwQj mevB A ¿̄ †bb hvi 

Kv‡Q A ¿̄ _vK‡e bv Zv‡K ¸wj K‡i gviv n‡e| Avwg ˆmwbK‡`i †KvqvUv‡ii w`‡K 

hvB| hvIqvi mgq wmcvnx Avj gvgyb, AvwQeyj nvmvb, nvwej`vi Kv‡kg‡K A ¿̄ 

mn D‡ËwRZ Ae ’̄vq †`Š‡o `ievi n‡ji w`‡K †h‡Z †`wL|’ 

P.W. 68 deposed-  

‘25-2-09 mKvj 9 Uv 30 wgt `ievi n‡j ¸wj nIqvi ci PxrKvi ï‡b 

Avwg K¨vw›U‡bi `iRv eÜ K‡i †`B| mKvj 9-45 ‡_‡ 10 Uv i mgq K¨vw›U‡b 

Rvbvjv w`qv ZvwK‡q †`wL 44 e¨vUvwjq‡bi ˆmwbK wmcvnx nvwQeyj nvmvb GKRb 

Awdmv‡i‡K wcQb w`K ‡_‡K Unifrom Gi Kjvi a‡i Uvb‡Z Uvb‡Z K¨vw›Ub 

ch©š— wb‡q Av‡m| H mgq Av‡M e¨vUvwjq‡bi A‡Kóªv bv‡qK kvnRvnvb GKwU 

SMG mn NUbv ’̄‡j Av‡m| †m Awdmv‡ii wbKU G‡m MvjvMvwj K‡i 

ˆmwbK‡`i‡K wb‡ ©̀k †`q Awdmvi‡K †g‡i †dj‡Z| bv‡qK kvnRvnv‡bi †bZ…‡Z¡ 

Dcw ’̄Z ˆmwbK Awdmvi‡K †U‡b wnP‡o jvB‡bi wcQ‡b †KvK nvDR msjMœ WvBwbs 

Gi cwðg cv‡k¦© bvi‡Kj Mv‡Qi m‡½ Awdmvi‡K nvZ cv Uvbv w`‡q ev‡a| 

Awdmvi‡K gvi‡Z _v‡K kvnRvnv‡bi †bZ…‡Z¡ ˆmwbKiv| kvnvRvnv‡bi Kv‡Q SMG 

wQj| Ab¨ ˆmwbK‡`i nv‡Z eo jvwU wQj| wKQz¶b ci H ’̄v‡b ¸wji kã kwyb| 

wKQz¶b ci †`wL m¨v‡ii (Awcmv‡ii) jvk c‡i Av‡Q|’ 

P.W. 635 deposed-  
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‘hviv Avgv‡K wbh©vZb K‡i Zv‡`i g‡a¨ K‡_vcK_‡b Rvb‡Z cvwi 

GKR‡bi bvg wmcvnx nvwme| we‡ ª̀vn cieZ©xKv‡j RSU ‡Z Zvi Qwe †`‡L mbv³ 

Kwi|’ 

His identification with the photo bears substance. 

Undeniably the photo of all the BDR personnel essentailly 

preserved in the office.  

P.W. 62 reiterated in his cross-examination-  

‘Avmvgxiv I Avwg GKB BDwb‡U PvKzix Kwi|’ 

P.Ws. 62, 68 and 72 saw him in unlawful assembly with 

other rebellions.   

No question arises to the credibility of their evidence and 

identification of the condemner.  

In the midst of the horrible situation every one tried to follow 

what was happening in the manner they had their scope.  

On our above discussion in reference to the attending facts, 

circumstances of the case and evidence on record it appears that trial 

court rightly found the condemner guilty of the offence under 

Sections 120B/302/149/34 of the Penal Code and sentenced him 

accordingly. The Reference against the condemner is hereby 

accepted with modification of fine reducing to Tk.30,000/-(thirty 

thousand). 
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Abs. C.S. 4 Sepoy 63952 Md. Rezaul Karim. 

Trial court charged the condemner for the offences under 

Sections 302/201/149/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.61 Havilder Md. Ashraf Uddin 

 P.W.443 Lance Naik Md. Shahidul Islam 

 P.W.517 Sepoy Md. Ishaq and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 

5, he came to see Rafiqul, Sepoy Mijanur Rahman, Sepoy 
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Selim Reza, Sepoy Mehedi Hasan, the condemner Rezaul 

Karim, Ayub, Atikur Rahman, Sadullah, Kamrul, Meshba 

Uddin, Selim and some others of 44 Battalion to come at gate 

No. 5 from outside. On quarry Mijanur Rahman disclosed that 

they went to the residence of Jakaria for the purpose of 

implementing their demands.  

In cross-examination by the State defence lawyer on 

behalf of the condemner he stated that the doors and windows 

were opened of the record room in which he took shelter. He 

denied the suggestion that there was wall beside the room and 

that he did not see the condemner.  

P.W. 443 deposed that on 25.02.2009 he was at Sadar 

Battalion. At 8.30 A.M. he found some BDR personnel together 

in the field of 44 Battalion. Among them he could identify the 

condemner 63952 Rezaul with SMG and to run with BDR 

personnel. He heard firing at 9.30 from Darber. From mess, he 

came to see the condemner 63952 Rezaul to run with SMG. 

Thereafter, he took shelter on 4th floor of Barak. At 10 A.M. he 

came to see many BDR personnel with arms. Among them he 

could identify the condemner 63952 Sepoy Rezaul Karim, 53824 
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Musa Mollah, 35210 Habilder Rashid, 58925 Sepoy Mir Abu 

Hanif, 52781 Habibullah, 53562 Moniruzzaman, 41106 

Sudhangshu Ranjan Acharjee and, 63952 Rezaul to make firing. 

No cross-examination was made on behalf of the 

condemner. 

P.W.517 deposed that on 27.10.2009 he identified the 

photo of the condemner from video-footage, exhibit CLXXVII. 

In cross-examination he denied the suggestion that the 

photo he identified was not of the condemner Rezaul. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he denied the suggestion that none of 

the witnesses saw the condemner with arms and that he 

implicated him falsely without proper investigation. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner had his participation in 

conspiracy in assembling at the residence of Zakaria near to 

gate No. 5, taking oath to hostage army officers at point of 
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arms, by way of plundering kote and magazine and caused 

death of 74 persons including 57 army officers and mass-

massacre in Peelkhana as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General further submits 

that P.W. 61 saw the condemner to come towards gate No. 5 

along with the co-conspirators from the residence of Zakaria 

where they met on discussion for implementing their demands. 

The complicity of the condemner arises to conspiracy from his 

testimony. P.W. 443 saw him with arms and to make firing in 

unlawful assembly. He identified him with his regiment No. 

P.W. 517 identified the condemner from video footage, exhibit- 

CLXXVII. The footage figures him on duty with arms at gate 

No. 4. All the P.Ws. were cross-examined on behalf of the 

condemner but their testimonies remain unshaken, untainted 

and unembellished.   

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

120B/302/149/34 of the Penal Code.   

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.W. 61 is vague, unspecified and 

unreliable. His evidence relating to conspiracy of the BDR 

personnel does not bear any substance. It was the saying of 

Mizanur, not of the condemner, that they went to the residence 

of Zakaria for implementing their demands. Further it has no 

corroboration by any other witness. P.W. 61 did not identify the 

condemner with his Battalion/Regiment No. In BDR there were 

number of persons named Rezaul. In 164 statement of Mijanur, 

RP Reza was referred. He is a witness of supplementary C.S. 

He admitted in cross-examination on behalf of Selim Reza and 

another that he deposed before I.O. 26.02.2011. His belated 

disclosure of the occurrence can’t be relied upon. Apparently, 

he appears as a tutored witness. Trial court thus did not charge 
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him for the aforesaid offence. The evidence 443 has not been 

challenged by way of cross-examination on behalf of the 

condemner who was tried in absentia. It was the duty of the 

court to provide proper defence to the condemner. In absence of 

the State Defence lawyer, trial court ought to take necessary 

step for proper defence on behalf of the condemner and as such 

the evidence of P.W. 443 can’t be accepted against the 

condemner. Moreover, there is no corroboration by any witness 

to his evidence. His solitary evidence also can’t be relied upon. 

P.W. 517 merely identified the photo of the condemner taken 

from video-footage. But no such video-footage has been 

produced before the court and exhibited. Unless such video-

footage appears it bears no relevancy.  

Mr. Islam further submits that prosecution could not prove 

the charges against the condemner and trial court having failed 

to assess and weigh the evidence on record erroneously found 

him guilty of the offences and sentenced him illegally and it 

warrants necessary interference and the Reference against him 

be rejected.     
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners ‘agreed to do’ or ‘cause to 

be done an illegal act or an act which not illegal by illegal 

means’ in order to attain their charter of demands as it has been 

formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b Av‡›`vj‡bi 

gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it goes 

without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt, the 

attending facts and circumstances of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the oral 

evidence on record. It is true that there appears no direct 

evidence of agreement of the condemner/ appellant with the co-

conspirators in its formulation but his participation to the act of 
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conspiracy formulated and designed by the conspirators in 

pursuance of their common intention has been well spelt out by 

his gestures, conducts, participation to the acts of conspiracy by 

attending at the residence of Zakaria near to gate No. 5, with 

other conspirators, taking oath thereat to hostage the army 

officers, holding arms, by way of plundering kote, moving all 

around the Peelkhana on firing. All provides strong inference to 

his complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 
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out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators.  

It finds corroboration by the evidence of P.Ws. 61 and 

443. P.W. 61 saw the condemner to come back him with the co-

conspirators from the residence of Zakaria where undeniably 

the conspirators meet together, talked together and took oath to 

hostage the army officer at the point of arms in Darbar for 

implementing of their demands. P.W. 61 deposed- 
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‘24-2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U 

G‡m †`L‡Z cvB 44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  

mv ỳj−¨v, Kvgi“j, †gRevn DwÏb, †mwjg †iRv, †g‡n`x nvmvb, iwdKzj, 

†iRvDj Kwig, wgRvbyi ingvb , AvBqye, AvwZKzi ingvb, mv ỳj−v, Kvgi“j, 

†gRevn DwÏb mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U Avm‡Z †`wL evwni n‡Z| 

Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex `vIqv Av`v‡qi Rb¨ 

RvKvwiqvi evmvq wM‡qwQjvg|’  

Although P .W. 61 is not the direct witness to this 

sequence but it bears strong inference of his association with 

the conspirators and his sharing of thoughts to the conspiracy of 

the co-conspirators.  

P.W. 443 saw him with arms and move around on firing 

in unlawful assembly. It bears evidence of his direct 

participation to the occurrence taking out arms by plundering 

kote and magazine. He identified the condemner with his 

regiment No. 63952.  

P.W. 517 identified the condemner with video footage, 

exhibit- CLXXVII which displays him with arms at gate No. 4 
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during the occurrence in the gesture of a rebellion. The video 

footage was displayed before the court.    

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner guilty of 

the offence under Sections 120B/302/149/34 of the Penal Code 

and sentenced him accordingly. The Reference against the 

condemner is hereby accepted with modification of fine 

reducing to Tk.30,000/-(thirty thousand). 
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Abs. C.S.17 Sepoy/56787 Md. Nurul Alam. 

Trial court charged the condemner for the offences under 

Sections 302/201/149/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.103 JCO Naik Subader Md. Abdul Wahab Talukder  

 P.W.400 Masud Ahmmed and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W. 103 deposed that on 24.02.2009 he was a spectator 

in the ceremony guard of honour to Prime Minister. On that day 

he found Sepoy Salim, Sepoy Al-Mamun, Sepoy Mehedi 

Hasan, Sepoy Saidur, Sepoy Sajjad, Seopy Sahadat, Seopy 

Tariqul, Seopy Moyeen, the condemner Seopy Nurul Alam, 

Seopy Mokbul Hossain and some other BDR personnel to move 
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towards south from gate No.5. They were saying that they 

would place the demands of the BDR personnel in Darbar. 

After observing ‘V¡Y¥~ ®n¡’ at about 10 P.M. he left Peelkhana and 

went to his residence. 

In cross-examination on behalf of the condemner the 

learned State Defence lawyer adopted the previsions cross-

examination on behalf of Selim Reza and others. In such cross-

examination he stated that he did not know the informant. He 

heard of lodging a case in Lalbag police station. Tatoo show 

was open to all including the family members. He denied the 

suggestion that Selim Reza and Sahadat attended at Tatoo-show 

with family members. The condemner did not serve in 13 and 

44 Battalion.  

P.W.400 deposed that on 25.02.2009 he went to Darbar 

but finding no room he came back to sector office. He heard 

firing at 9.30 A.M. and also came to see BDR personnel to run 

around with arms. He also saw some BDR personnel to go 

towards Darabr with arms. He came out from sector office at 10 

A.M. He was prevented by BDR personnel thrice. Among the 

BDR personnel who prevented him he could identify 54024 
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Mafij, 65912 Masud Hossain and 75800 Nijam Uddin. They 

were moving around with arms and agitated mood and also 

looking for army officers. He remained in construction section 

and thereafter came back to sector office. On the way he came 

to see 63287 Masudur Rahman, the condemner 56787 Nurul 

Alam with arms and aggressive mood. He left Peelkhana on 

26.02.2009 at 16.00  hours.   

In cross-examination on behalf of the condemner, the 

learned State Defence Lawyer adopted the cross-examination 

made on behalf of Nijam Uddin where he denied the suggestion 

that his statement of going back to Barak is false and that he 

deposed falsely against the condemner.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant by the 

State Defence Lawyer he denied the suggestion that P.W.400 

did not see the condemner with arms and that none of the 

witnesses deposed against the condemner as to his complicity in 

committing murder and that he did not investigate the case 

properly and implicated the condemner falsely.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner assembled at the residence of 

Zakaria near to gate No. 5, taking oath to hostage army officers 

at point of arms, by way of plundering kote and magazine and 

caused death of 74 persons including 57 army officers and 

mass-massacre in Peelkhana as it is evident from the evidence 

of prosecution witnesses.    

The learned Deputy Attorney General further submits 

that both the P.Ws. are eye witnesses to the occurrence.  P.W. 

103 saw the condemner to go towards south from gate No. 5 

along with co-conspirators at evening on 24.02.2009 for 

discussion of the demands of BDR personnel. His testimony 

discloses the complicity of the condemner to conspiracy that 

was hatching up by the conspirators prior to the occurrence in 

the residence of Zakaria near gate No. 5. P.W. 400 saw the 

condemner with arms and in unlawful assembly while coming 

back to sector office finding no room in Darbar.   
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The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

120B/302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the evidence of P.W. 103 is vague and unspecified 

and it does not disclose any culpability of the condemner to any 

offence. He simply claims to see the condemner and others to 

go towards south from gate No. 5 on 24.02.2005 and further 

that he heard of saying that they would place their demands in 

Darbar. The above acts at the condemner do not implicate him 

to any offence. Moreover, he was a witness of supplementary 

C.S. having examined by I.O. on 26.02.2011, as admitted by 

him in his cross-examination on behalf of Zakaria and Sajjad 
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Hasan. In fact, his evidence does not bear any substance. The 

condemner hailed from 36 Battalion while the P.W. 103 hailed 

from 24 Battalion and as such his identification to the 

condemner appears doubtful. He did not refer his Battalion and 

Regiment No. No corroboration appears to his above testimony. 

His evidence should be left out of consideration. The evidence 

of P.W. 400 also appears unreliable. On perusal of his evidence 

he admitted that he was going to Dhaka sector for depositing 

cheque. In the midst of such horrific situation his going to 

Sadar sector for depositing cheque appears downright false. He 

claims to see the condemner with arms but no specification 

when and where he saw him. Such ambiguous evidence can’t 

be taken into    consideration. Moreover, he does not disclose 

any culpability of the condemner to any offence. More so, the 

condemner hailed from 36 Battalion and the witness was a clerk 

of sadar sector and he had no opportunity to know his regiment 

No. Apparently he is a tortured witness. His solitary testimony 

can’t be relied on.  

Mr. Islam lastly submits that in fact, prosecution could 

not bring home the charges against the condemner beyond all 
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reasonable doubt and trial court having failed to weigh and 

assess the evidence on record sentenced him illegally and it 

warrants necessary interference. Consequently, the Reference 

against him be rejected.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt, the 

attending facts and circumstance of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 
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conspirators prior to and after the occurrence and the oral 

evidence on record. It is true that there appears no direct 

evidence of agreement of the condemner/ appellant with the co-

conspirators in its formulation but his participation to the act of 

conspiracy formulated and designed by the conspirators in 

pursuance of their common intention has been well spelt out by 

his gestures, conducts, participation to the acts of conspiracy by 

attending at the residence of Zakaria near to gate No. 5, with 

other conspirators, taking oath thereat to hostage the army 

officers, holding arms, by way of plundering kote, moving all 

around the Peelkhana on firing. All provides strong inference to 

his complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 
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common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators.  

It finds corroboration by the evidence of P.Ws. 103 and 

400. P.W. 103 saw the condemner to go towards south from 

gate No. 5 along with the co-conspirators to talk over the 
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demands of the BDR personnel. It provides inference to the 

assembling of the conspirators together with the condemner in 

the residence of Zakaria where they took oath to hostage the 

army officers in Darbar at the point of arms as it appears from 

the evidence on record.  

P.W. 103 deposed-  

‘MZ  24/2 cÖavbgš¿xi Qvjvg `k©K wQjvg| H w`b 5 bs †M‡U wewWAvi 

m`m¨ †mwjg †iRv, wmcvnx Avj gvgyb, wmcvnx †g‡n`x nvmvb, wmcvnx mvB ỳi, 

wmcvnx mv¾v`, wgt mvnv`Z, wgt ZwiKzj, wgt gvBb, wgt byi“j Avjg, wgt gKeyj 

û‡mb Zv‡`i m‡½ AviI K‡qKRb BDR m`m¨‡K 5 bs †MU †_‡K `w¶b w`‡K 

†h‡Z †`wL| Zviv e‡j `iev‡i BDR Gi `vex `vIqvi K_v ej‡ev|’ 

P.W. 400 saw  the condemner with arms and agitated 

mood. He identified him with his regiment No. 56787.  

P.W. 400 deposed- 

‘10Uvi mgq †ei nB †m±i Awdm †_‡K| 3 evi wewWAvi m`m¨ KZ©„©K 

evav cÖvß nB| hviv evav †`b Zviv n‡jb 54024 gwdR, 65912 gvmyy` û‡mb, 

75800 wbRvg DwÏb‡K wPb‡Z cvB| Zviv A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq Nyiv‡div 

Ki‡Z †`wL †mbv Awdmvi‡`i gvivi Rb¨ LyRvLywR Ki‡Q| wbg©vb kvLvq Ae ’̄vb 

Kwi I †m±i Awd‡m †dir Avwm| c‡_ 63287 gvmy ỳi ingvb, 56787 wmcvnx 

b~iæj Avjg‡K gvigywL A ¿̄ nv‡Z †`wL|’    
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P.W. 400 saw him with arms and in unlawful assembly 

with other rebellions.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner guilty of 

the offence under Sections 120B/302/149/34 of the Penal Code 

and sentenced him accordingly. The Reference against the 

condemner is hereby accepted with modification of fine 

reducing to Tk.30,000/-(thirty thousand). 

Abs. C.S.20 Sepoy /70498 Md. Makbul Hossain. 
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Trial court charged the condemner for the offences under 

Sections 302/201/149/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.103  JCO Naik Suvader Md. Abdul Wahab Talukder 

P.W.108 Naik Asstt. Md. Borhan Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W. 103 deposed that on 24.02.2009 he was a spectator 

in the ceremony guard of honour to Prime Minister. On that day 

he found Sepoy Salim, Sepoy Al-Mamun, Sepoy Mehedi 

Hasan, Sepoy Saidur, Sepoy Sajjad, Seopy Sahadat, Seopy 

Tariqul, Seopy Moyeen, the Seopy Nurul Alam, the condemner 

Seopy Mokbul Hossain and some other BDR personnel to 

move towards south from gate No.5. They were saying that 
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they would place the demands of the BDR personnel in Darbar. 

After observing ‘V¡Y¥~ ®n¡’ at about 10 P.M. he left Peelkhna and 

went to his residence. 

In cross-examination by the learned State Defence on 

behalf of the condemner adopted the cross-examination on 

behalf of Selim Reza and others. In such cross-examination he 

stated that he did not know the informant. He heard of lodging a 

case in Lalbag police station. Tatoo show was open to all 

including the family members. He denied the suggestion that 

Selim Reza and Sahadat attended Tatoo-show with family 

members. He did not serve in 13 and 44 Battalion.  

P.W.108 deposed that on 25.02.2009 at about 9.30 A.M. 

he heard firing in Darber. After a while, he went at gate No.4 

and found the gate under lock and key. Thereafter he went to 

his residence. He found the condemner 70498 Sepoy Mokbul 

to cross him by making fire. On the following day on 

26.02.2009 at about 4 P.M. he left Peelkhna. 

In cross-examination by the State Defence on behalf of 

the condemner Mokbul Hossain he stated that he joined in the 

BDR on 15.08.2007. He along with Mokbul served in DDG 



 

 

1594 

office. He heard firing sound from the office. At about 9.50 

A.M. he went to his residence. He found Mokbul to make firing 

from 10/15 yards far off. There was no BDR person named 

Mokbul in his Battalion. He denied the suggestion that Mokbul 

had no arms with him and that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant by the 

State Defence he denied the suggestion that nobody deposed 

that appellant made firing and that he implicated the appellant 

in C.S. without any evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner had his participation in 

conspiracy by assembling at the residence at Zakaria near to 

gate No. 5 on  the preceding night at about 8 P.M. with the co-

conspirators, taking oath to hostage the army officers at the 

point of arms by way of plundering kote and magazine and 

caused death of 74 persons including 57 army officers and 
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mass-massacre in Peelkhna as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General further submits 

that both the P.Ws. 103 and 108 are eye witnesses to the 

occurrence.  P.W. 103 saw the condemner to go out along with 

co-conspirators at evening on 24.02.2009 for discussion over 

the demands of BDR personnel. His testimony discloses the 

complicity of the condemner to conspiracy that was hatching up 

by the conspirators prior to the occurrence. P.W. 108 saw the 

condemner/appellant in unlawful assembly to move towards 

Darbar on firing at the very outset of the occurrence. He 

affirmed the identification of the condemner since they both 

had posting in DDG office and no BDR person named Mokbul 

was there in their Battalion.  

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhna and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 
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does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

120B/302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the evidence of P.W. 103 is vague and unspecified 

and it does not disclose any culpability of the condemner to any 

offence. He simply claims to see the condemner and other to go 

towards south from gate No. 5 on 24.02.2005 and further that 

he heard of saying that they would place their demands in 

Darbar. The above acts of the condemner do not implicate him 

to any offence. Moreover, he was a witness of supplementary 

C.S. having examined by I.O. on 26.02.2011, as admitted by 

him in his cross-examination on behalf of Zakaria and Sajjad 

Hasan. In fact, his evidence does not bear any substance. The 

condemner hailed from 36 Battalion while the P.W. 103 hailed 

from 24 Battalion and as such his identification to the 

condemner appears doubtful. He did not refer his Battalion and 

Regiment No. No corroboration appears to his above testimony. 

His evidence should be left out of consideration. The testimony 
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of P.W. 108 also appears vague and unspecified. He did not 

mention when and where the condemner crossed him and it 

finds no corroboration by any other witness. He admitted that 

he deposed before I.O. on 26.08.2009. His belated disclosure of 

the occurrence casts reasonable doubt to his evidence and in 

view of the above facts he appears as a tortured witness.   

Mr. Islam lastly submits that in fact, prosecution could 

not bring home the charges against the condemner beyond all 

reasonable doubt and trial court having failed to weigh and 

assess the evidence on record sentenced him illegally and it 

warrants necessary interference and in view of the above facts, 

circumstances and evidence on record, the condemner can’t be 

held guilty of the offences as he was charged for and the 

Reference against him be rejected.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

 On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt the 

attending facts and circumstances of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by attending at 

the residence of Zakaria near to gate No. 5 with other 

conspirators, taking oath thereat to hostage the army officers, 
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holding arms by way of plundering kote, moving all around the 

Peelkhana on firing. All provides strong inference to his 

complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 
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latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the condemner to his 

agreement with the conspirators by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention as designed and formulated by the conspirators 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is apparent that he had his 

agreement and sharing of thoughts with other conspirators.  

It finds corroboration by the evidence of P. W s. 103 and 

108.  

P.W. 103 saw the condemner to go towards south from 

gate No. 5 with co-conspirators to the residence of Zakaria 

where undeniably the conspirators meet together and took oath 

to hostage the army officers at the point of arms in Darbar for 

implementation of their demands.  

P.W. 103 deposed-  

‘MZ  24/2 cÖavbgš¿xi Qvjvg `k©K wQjvg| H w`b 5 bs †M‡U wewWAvi 

m`m¨ †mwjg †iRv, wmcvnx Avj gvgyb, wmcvnx †g‡n`x nvmvb, wmcvnx mvB ỳi, 

wmcvnx mv¾v`, wgt mvnv`Z, wgt ZwiKzj, wgt gvBb, wgt byi“j Avjg, wgt gKeyj 
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û‡mb Zv‡`i m‡½ AviI K‡qKRb BDR m`m¨‡K 5 bs †MU †_‡K `w¶b w`‡K 

†h‡Z †`wL| Zviv e‡j `iev‡i BDR Gi `vex `vIqvi K_v ej‡ev|’  

P.W. 108 saw the condemner/appellant in unlawful 

assembly to make firing the outside of the occurrence.  

He deposed-  

‘gKeyj I Avwg DfqB DDG Gi Awd‡m Kg©iZ| Awdm †_‡K ¸wji 

kã cvB| Abygvb 9-50 wgt evmvq hvB| gKeyj‡K Avwg 10/15 MR ỳi †_‡K 

¸wj Ki‡Z †`wL| gKeyj bv‡g Avgv‡`i e¨vUvwjq‡b Avi †Kn bvB|’ 

He reiterated his identification- 

‘gKeyj bv‡g Avgv‡`i e¨vUvwjq‡b Avi †Kn bvB|’ 

He identified the condemner with his regiment No. 

70498.  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner.  
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In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner guilty of 

the offence under Section 120B/302/149/34 of the Penal Code 

and sentenced him accordingly. The Reference against the 

condemner is hereby accepted with modification of fine 

reducing to Tk.30,000/-(thirty thousand). 

Supplementary C.S. Accused No. 02 Sepoy 66535 

Md. Salauddin. 

Trial court charged the condemner/appellant for the 

offences under Sections 302/201/149/382/34 and awarded 

capital sentence along with fine of Tk.1,00,000/-(one lac) 

having found him guilty of offences under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.5 Lt. Col. Md. Abdul Mukim 
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 P.W.6 Major Rejaul Mostafa Md. Asadud Doula 

 P.W.7 Major Tarek Md. Vowalli 

 P.W.11 Major Md. Sujaul Hoque 

 P.W.30 Naik Tarun Kanti Roy 

 P.W.52 Lance Naik Al Mahmud Kabir 

 P.W.111 Lt. Col. Md. Akramuzzaman 

 P.W.154 Md. Zayedi Ahasan Habib 

 P.W.288 Zahir Uddin Ahmed 

 P.W.301 Shah Md. Ziaul Rahman 

 P.W.316 Mr. Noor Mohammad, IGP 

 P.W.321 Mirza Azam, M.P. 

 P.W.327 Lt. Col. S.M.Sadarul Alam 

 P.W.328 Md. Jahangir Kabir Nanok 

 P.W.354 Khandaker Mofazzal Hossain,  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.Ws. No.3, 5, 7, 11, 111, 154, 288, 

301, 316, 321, 327, 328, 354 but added the evidence of 

following witness for consideration against the condemner- 

P.W.464 Md. Shah Newaj Kabir.  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.6 deposed that he joined in the army in 1982 and 

commissioned in the year 1983. Afterwards he served in 

different cantonments. He went on mission and joined in the 

BDR on 02.10.2006 as Western Desk Staff Officer of Rifle 

Security Unit of BDR Headquarter and co-ordinated the work 

of BDR of Khulna, Rajshahi, Dinajpur and Rangpur. He also 

was in charge of quarter master and also discharged 

administrative function. Major Gajjali was in charge of Eastern 

Desk and co-ordinated the works of BDR of Mymensing, 

Dhaka, Sylhet, Comilla, Coxesbazar and hill districts. Besides 

he was also in charge of Adjustment and Accounts. 

…………………….. On 25.02.2009 at 8.40 A.M. he together 

with Lt. Col. Amin and Maj. Gazzali went to Darbar Hall. Maj. 

Shahnewaz also followed them. Darber started at 9 A.M. with 

recital from the Holy Quran. At about 9.30 when DG was 

delivering speech on ‘X¡m i¡a Kg©m~Px, a BDR soldier Moyeen 
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entered into Darber Hall and pointed arms towards DG. DG and 

DDG stood up. Meanwhile BDR personnel were running to and 

fro. At that time there occurred 1/2 round firing at south gate. 

DG asked the commanders to control their respective troops. 

He went towards west and got his exit through window. He 

moved to the north towards dairy firm and afterwards crossing 

over the wall of Peelkhana came to the residence of his brother 

at Dhanmondi. Meanwhile he had talk with Col. Meshbah and 

sought help from him. He informed the matter to his wife who 

was in the residence at Peelkhana along with his ailing father. 

He asked his wife to come out from Peelkhana. His wife took 

shelter in the residence of Maj. Khaled and on the following 

morning she was recovered. He remained in the residence of his 

brother and afterwards came out in civil dress and met with 

Maj. Sumon and other officers of RAB-10. He narrated the 

occurrence to them.  Later on, he came at Rifle squire and 

observed therefrom what was happening in Peelkhana. At about 

3 P.M. on that day State Minister Jahangir Kabir Nanok, M.P. 

Azam and some others with white flag invited BDR personnel 

to talk with Prime Minister. After sometimes under the 
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leadership of DAD Towhid, DAD Jalil, DAD Rahim, DAD 

Hafiz, DAD Nasir, Sepoy Salim Reza, Signalman Monir, 

Habilder Rafiq, the condemner/appellant Sepoy Salauddin, 

Sepoy Abul Kalam went to the office of Prime Minister. He 

came to know afterwards that at the time of discussion with the 

Hon’ble Prime Minister they concealed the killing they 

occurred in Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant he stated that he cannot say the badge 

number of Sepoy Salahuddin and also that he cannot say when 

Salahuddin joined in the service. Salahuddin did not serve 

under him. Salahuddin served in RSB. He denied the suggestion 

that Salahuddin did not serve in RSB. He cannot say whether 

there was ERM training. He cannot say whether Salahuddin 

came to Dhaka on aforesaid training course and on the date of 

occurrence he was in the training course. He denied the 

suggestion that Salahuddin of RSB and accused Salahuddin is 

not the same person. He denied the suggestion that accused 

Kalam and Salahuddin had no implication to the occurrence.  
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P.W.30 deposed that on 25.02.2009 he attended Darbar 

and he was on duty as mike operator. He along with his family 

members lived in Peelkhana. On 25.02.2009 at about 8 A.M. he 

attended signal sector workshop. At about 9.30 A.M. he heard 

firing from the side of Darbar. He came out at Varanda. He 

came to know from BDR personnel who were coming out from 

Darbar that BDR personnel attacked the army officers in 

Darbar. He further entered into workshop. At 12.00 noon he 

came out for going to his residence. On the way in front of the 

signal office he came to see some BDR personnel with arms 

and to run around to the west side of the canteen. He came to 

see the condemner/appellant Signalman Salahuddin with 

arms and make firing and also came to hear other BDR 

personnel with him to say ‘®pe¡ A¢gp¡lcl kM¡e f¡†e ®pM¡‡bB …¢m Ll 

qaÉ¡ Llz HLSe A¢gp¡lJ ®ke h¡yQ®a e¡ f¡lz’ At that time he came to 

see Fazlul Karim, Habilder Anisuzzaman and signalman Motiur 

Rahman to carry on a dead body by a gunny bag in front of the 

road of signal sector and from the whispering of the rebellion 

he came to know that it was the dead body of Maj. Gazzali. 
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Thereafter he came to his residence. In video footage there is 

the picture of the condemner/appellant Salauddin. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O at 

signal office. His statement was computer composed and then 

read over to him. Salahuddin came to ERM training on 2nd 

January. He knew Salahuddin from earlier. He can’t remember 

whether he deposed earlier against Salahuddin. He denied the 

suggestion that Salahuddin had no implication to the 

occurrence. He deposed in mutiny case. He can’t remember 

what he deposed there. He denied the suggestion that he 

deposed falsely. Maj. Tariq allocated his duty. There was no 

operator in Radio workshop. He deposed before I. O the name 

of the BDR personnel from whom he got information of 

Darber. He had no invitation to attend Darber of D.G. He had 

his duty at Raipok. He was not provided with any wireless. The 

rebellions did not attack him. Signal Line was 25 feet away 

from signal office. Canteen is attached to signal Line. He 

denied the suggestion that he did not depose before I.O the 
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name of Salahuddin that he went to the office of Prime 

Minister.     

P.W.52 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar and was on duty as sound system 

operator. At 9.20/25 A.M. Sepoy Mayeen pointed arms on D.G. 

Other officers disarmed him. Sepoy Kajal also followed him 

with arms but later on escaped. There happened firing outside 

Darbar. Sepoy Selim Reza along with Ibrahim, Aftab, Lance 

Naik Ekramul, Sepoy Ayub entered into Darbar with arms 

through main gate. They killed one officer by firing. Selim 

Reza was with handmike. He was directing the officers to come 

out. Sepoy Selim Reza and his armed accompanied rebellions 

burst fire on the officers indiscriminately and instantly D.G. 

along with his officers fell down and succumbed to death. He 

came out from Darbar by the back door and went to his unit. On 

the way he came to see Naik Wazed, the condemner/ 

appellant Signal Salahuddin, Habilder Akter to make firing 

towards Darbar. Thereafter he came to his Barak.  

In cross-examination on behalf of condemner/appellant he 

stated that he went towards Barak of signal Sector. No rebellions 
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attacked him. Signal Sector was ½ kilo away from Darber. D.G 

and others officers were on the stage. It was his duty to keep 

sound system in order. He had arms training. He and the 

condemner/appellant were co-mates. The condemner/appellant 

was the solider of Khagrachari sector. He came to Dhaka to 

attend a course in the month of January. He deposed before 

C.I.D. The condemner/appellant served in BDR after the 

occurrence but can’t say for how long. He denied the suggestion 

that the condemner/appellant was implicated falsely not being 

turned up to depose falsely. He denied the suggestion that the 

condemner/appellant did not go to the office of Prime Minister 

and that he deposed falsely. 

P.W. 464 deposed that on 25.02.2009 he was in signal 

sector as trainer. At about 9.30 A.M. he heard firing from 

Darber. He remained in the class with the trainees. The 

condemner/ appellant 66535 Salahuddin, 75794 Delowar 

Hossain left the class defying his order. He saw them to make 

firing and move towards Darber. At 11.30 A.M. some BDR 

personnel asked all through mike to take up arms. He came out 

from the class and took shelter on the 4th floor of the Barak. 
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From video footage he identified the condemner/ appellant 

Salahuddin with DAD Touhid. The condemner/ appellant 

Salahuddin also accompanied DAD Touhid to the office of the 

Prime Minister. On 26.02.2009 he left Peelkhana. He identified a 

picture of the condemner/ appellant Salahuddin, material exhibit 

XVII and his signature exhibit XVIIA. 

In cross-examination on behalf of the condemner/ 

appellant Salahuddin, he stated that he was in the office building 

of signal sector till 26.02.2009. He deposed before the I.O. on 

15.01.2011. He denied the suggestion that he deposed before the 

I.O. that he ran away. I.O. read over his deposition to him. He 

cannot say whether the BDR personnel who attended in the class 

have been made accused in the case. Salahuddin came from 

Khagrachari. Salahuddin participated in training from 

Khagrachari. As many as 26 BDR personnel were present in the 

class. There were two trainers. Signal sector was 800 yards far 

away from Darber. There was a 5th storied building 50 yards 

away from office building. Before Barak there was also a 5 

storied building. JCO mess was 30/40 yards away. He denied the 

suggestion that for the cause of 5 storied building he could not 
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see anything and that he deposed falsely. He reiterated that he 

himself identified Salahuddin, Salahuddin himself used to live in 

adjacent Barak. He denied the suggestion that he did not see 

Salahuddin on the date of occurrence. His unit commander was 

Lt. Col. Taslim. He identified the footage of Salahuddin in signal 

sector. He denied the suggestion that the picture shown to him 

was not of Salahuddin.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was shown arrest on 27.02.2011 and took 

remand for two days on 28.02.2011. Before that he was in 

Peelkhana. P.W.52 did not specify before him when he saw the 

appellant but he depose to identify the appellant from video 

footage and saw him on the road. The appellant hailed from 

Khagrachari sector and he was attached with signal sector.  He 

can’t say whether the appellant was on duty for 18th months after 

the occurrence. He did not seize the list of the student that 

appears from 161 statement of P.W.464. He can’t say among the 

trainees whom he cited as witness. P.W.6 did not depose before 

him that the appellant went to the office of the Prime Minister. 
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P.W.30 did not explain why he depose at delay. He deposed 

before him that he saw the appellant in front of Line and to the 

west of the canteen.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner/appellant had his 

participation in conspiracy in accompanying the  co-

conspirators went to the office of Prime Minister at Jamuna (as 

it then was) as designed and formulated the scheme of 

conspiracy and concealed the killings of army officers, 

committing other atrocities that they meanwhile occurred in 

Peelkhana and took away arms by breaking kote and magazine 

and caused death of 74 persons including 57 army officers and 

mass-massacre in Peelkhana as it is evident from the evidence 

of prosecution witnesses.    

The learned Deputy Attorney General further submits 

that P.Ws. 6, 30, 52, 464 all are eye witnesses to the 

occurrence. P.W. 06 saw the condemner/appellant to go to the 

office of Prime Minister at Jamuna from gate No. 04 at 03 P.M. 
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on the date of occurrence 25th Feb, 2009 as delegate members. 

The complicity of the condemner/appellant to conspiracy finds 

support by his testimony. P.W. 30 saw him with arms and 

agitated mood and to make firing. He also heard to say him to 

kill army officers wherever they would be found. More so, he 

identified the footage exhibit- XVII of the condemner/appellant 

of his going at Jamuna, the then office of the Prime Minister 

under the leadership of co-conspirators DAD Tauhid. P.W. 52 

saw the condemner/appellant with arms and to make firing 

along with other rebellions on the road at the initial stage of the 

occurrence. P.W. 464 made corroborative statement to the 

testimony of P.W. 30 in identifying the condemner/appellant 

from video footage exhibit- XVII as delegate member to the 

office of the Prime Minister at Jamuna under the leadership of 

co-conspirators DAD Tauhid. P.Ws. 30 and 52 saw him in 

unlawful assembly with other rebellions and participating to the 

occurrence.   

They all were cross-examined on behalf of the 

condemner/appellant but their testimonies remain unshaken, 

unembellished and worthy of credit.     
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The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 120B/302/149 of the Penal Code and to dismiss the Cr. 

Appeal filed on his behalf.   

Mr. A.S.M. Abdul Mobin, the learned Advocate appearing 

on behalf of the appellant submits that the testimony of P.W. 6 

appears doubtful and unacceptable. It appears from his evidence 

that he attended Darber on the auspicious day, 25th Feb, 2009 

with his entrustment as stuff officer of security unit and as well 

as administration and leaving behind all responsibility to his 

superior officers, fellow collages and even his family members 

(since his family members were in Peelkhana) escaped himself 

from Peelkhana at the 1st instance of the occurrence and 

afterwards retuned back at gate No. 4 and observed the situation 
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therefrom and thus came to see the delegate members including 

the condemner/appellant to go to Prime Minister office at 

Jamuna. His above evidence inspires little confidence. There is 

no corroboration to his evidence that the condemner/appellant 

also was a member of the delegate to the office of the Prime 

Minister. Even P.W. 313 who prepared exbt. 279 the attendance 

of delegate members also does not corroborate to his testimony 

as to one of the delegate members of the condemner/appellant. 

Furthermore, P.W. 654 the investigation officer admitted in his 

cross-examination ‘P.W. 6 −jSl Bp¡cE−Ÿ¡m¡l 161 d¡l¡l Sh¡eh¾c£−a 

Bp¡j£ p¡m¡E¢Ÿe La«L fËd¡ejÇH£l L¡kÑm−u k¡Ju¡l Lb¡ h−m e¡Cz (page -

13894). In view of the above admission of I.O it is apparent that 

P.W. 6 deposed of the condemner/appellant Salauddin as being 

tutored. The evidence of P.W. 30, as of seeing the 

condemner/appellant with arms and to make direction to kill 

army officers inspires no confidence since they disclosed the 

occurrence at belated stage as he deposed before the I.O. on 

16.02.2011 (admitted in cross-examination on behalf of DAD 

Touhid). Identification of the condemner/appellant with photo 

exbt. XVII by P.Ws 30 and 469 also does not bear any substance 
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since no video footage was filed and shown to the appellant at 

the trial and they disclosed it at belated stage on 16.02.2011. It is 

obvious that they were set to depose falsely against the 

condemner/appellant at the instance of the authority having 

procured a photo by editing or mechanical process. In fact, no 

tangible evidence appears to the proof of charges against the 

condemner/appellant. He was convicted and sentenced merely 

on surmise and conjecture and in view of the above facts, 

circumstances and evidence on record, the condemner/appellant 

can’t be held guilty of the offences as he was charged for and the 

Reference against him be rejected and the Criminal Appeal/Jail 

Appeal be allowed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt the 

attending facts and circumstances of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by attending at 

the office of Prime Minister at Jamuna (as then it was) with  co-

conspirators and  concealment of the killings and massacre they 

already occurred thereat, holding arms by way of plundering 

kote, moving all around  on firing, to ask others to kill army 
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officers. All provides strong inference to his complicity to the 

conspiracy. In most of the cases proof of conspiracy is largely 

inferential. The offence of conspiracy essentially requires some 

kind of manifestation of agreement. The express agreement, 

however need not be proved. Nor actual meeting of two persons 

is necessary. Nor it is necessary to prove the actual words of 

communication and carrying arms. The evidence as to 

transmission of thoughts sharing the unlawful design may be 

sufficient. Each conspirator plays his separate part in one 

integrated and united effort to achieve the common purpose. 

Each one is aware that he has a part to play in a general 

conspiracy though he may not know all its secrets or means by 

which the common purpose is to be accomplished. The evil 

scheme may be promoted by a few. Some may drop out and 

some may join at a later stage, but the conspiracy continues 

until it is broken up. The conspiracy may develop in successive 

state.  It is not necessary that all conspirators should have 

joined in the scheme from the first, those who come in latter 

stage are equally guilty, provided the agreement be proved.  
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Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators.  

It has corroboration by the evidence of P .Ws. 6, 30, 52 

and 464. Among them P.Ws. 6, 30 and 52 are eye witnesses to 

the occurrence. P.W. 464 identified the condemner/appellant 

with video footage.  

P.W. 6 deposed-  

‘25-2-09 ZvwiL we‡Kj 3Uvq gvbbxq cÖwZgwš¿ Rvnv½xi Kwei bvbK| 

wgR©v AvRg I †ek K‡qKRb cÖwZwbwa mv`v cZvKv wb‡q gvbbxq cÖavbgwš¿i m‡½ 

Av‡jvPbvi Avnevb Rvbvb| †ek wKQz¶bci Abygvb 1 N›Uv c‡i wWGwW †ZŠnx‡`i 

†bZ„‡Z¡ wWGwW Rwjj, wWGwW iwng, wWGwW nvwdR, wWGwW bvwQi, wmcvnx †mwjg 

†iRv, wmMb¨vj g¨vb gywbi, nvwej`vi iwdK, wmcvnx mvjvDwÏb I wmcvnx Aveyj 

Kvjvg 3Uv Mvox‡hv‡M gvbbxq cÖavbgwš¿i Awd‡m hvb| c‡i Rvb‡Z cvwi Dbviv 

gvbbxq cÖavbgwš¿i m‡½ Av‡jvPbv mgq wcjLvbvq nZ¨vKv‡Ûi K_v †Mvcb 

iv‡Lb|’ 
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It is true that P.W. 654, the investigation officer admitted 

in his cross-examination that P.W. 6 did not depose in his 161 

statement the name of the condemner/appellant as delegate 

member to the office of Prime Minister at Jamuna. That may be 

an omission but fact remains his appearance as delegate 

member appeared in the footage exhibit- XVII and that footage 

has been identified by P.Ws. 30 and 464. The documentary 

evidence by electronic device can’t be ignored. It finds 

corroboration with the testimony of P.W. 6. Omission of his 

name in the list prepared by P.W. 313 also does not bear any 

importance since he recorded the name as the delegate members 

disclosed. 

P.W. 30 deposed-  

‘Zv‡`i ga¨ †_‡K wmMbvjg¨vb mvjvDwÏb‡K A ¿̄ nv‡Z D‡ËwRZ ‡`wL I 

fire Ki‡Z †`wL Ges Zvi mv‡_ we‡ ª̀vnx‡`i ej‡Z kywb †mbv Awdmvi‡`i †h Lv‡b 

cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| GKRb Awdmvi †hb evP‡Z bv cv‡i|’  

P.W. 52 deposed-  

‘Avwg `ievi n‡ji wcQ‡bi †MU w`‡q †ei n‡q Avgvi BDwb‡U P‡j 

Avwm| Avmvi c‡_ iv —̄vq Signal mvjvDwÏb nvwej`vi Av³vi, bv‡qK 

Iqv‡R`‡K `ievi nj j¶ K‡i dvqvi Ki‡Z †`wL|’ 
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P.W. 464 deposed-  

‘c‡i wfwWI dz‡UR †`Lv‡bv n‡j wWGwW †ZŠnx‡`i m‡½ Ab¨vb¨ 

cwiKíbvKvix‡`i m‡½ mvjvDwÏb‡K wPb‡Z cvwi| wfwWI dz‡U‡R Avmvgx 

mvjvDwÏb‡K mbv³ K‡ib| mvjvDwÏb cÖavb gš¿xi Kvh©vj‡q hvq `vex wb‡q|’ 

P.Ws. 30 and 52 saw him in unlawful assembly with 

other rebellions and participating to the occurrence.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 120B/302/149/34 of the 

Penal Code and sentenced him accordingly. The Reference 
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against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.17 Lance Naik/ 

54221 Md. Mujibor Rahman. 

Trial court charged the condemner/appellant for the 

offences under Sections 302/201/34 and awarded capital 

sentence along with fine of Tk.1,00,000/-(one lac) having found 

him guilty of offences under Sections 302/149/34 of the Penal 

Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.31 Sepoy/60737 Firoz Hossain 

 P.W.283 Lance Na: Md. Jamal Hossain 

 P.W.429 Md. Iqbal Hossain (Public) 

 P.w.498 Lance Naik Chalok Syed Mahbubul Alam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.31 deposed that with the permission of the authority 

he had been living in outside Peelkhana at Moneshor road, 1st 

lane, Hajaribag, Dhaka with his family members. His daughter 

was a student of Noor Mohammad Rifle Public School. In order 

to get herself admitted he went to Prim Coaching Center on 

14.02.2009. At the time of talking with Zakir, the owner of the 

Coaching Center, he came to see there Habilder Assistant 

Khandakder Moniruzzaman. He saw him to type in a computer. 

Zakir, the owner of the Coaching Center was there beside him. 

Zakir asked him to wait. He went near to the computer and 

found Habilder Assistant Moniruzzaman to type a charter of 

demands of BDR personnel. When he attempted to make hurry 

Zakir asked him to come after two or one day at evening. After 

waiting for sometime, he left there to attend at roll call and 

came to the Line of record wing. According to the instruction of 

Zakir he went to Prim Coaching Center after two days. On 
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entering into the room he found there Habilder Mohiuddin of 

Chittagong Sector, Lance Naik Shahbuddin of 44 Battalion, 

Lance Naik Tariqul of 33 Battalion, the condemner/appellant 

Lance Naik Mozibur, Habilder Assistant Moniruzzaman, 

Sepoy Ayub Ali along with 8/10 BDR personnel to sit on a 

meeting. In the meeting they were found very active. Habilder 

Assistant Moniruzzaman placed before them, a leaflet 

containing their demands to press it before the Prime Minister.  

In cross-examination on behalf of the 

condemner/appellant Lance Naik Mozibur, he stated that he 

deposed before the I.O. on 26.02.2011. He denied the 

suggestion that on 26.02.2011 he narrated the story for the 1st 

time. The case was lodged on 28.02.2009 with Lalbag Police 

Station. He did not know when I.O. started investigation. He 

was aware of any other investigation. Nobody informed him 

that different agencies were carrying investigation. He did not 

take any personnel initiative to inform the occurrence to 

anybody. At the time of occurrence his daughter was a student 

of class I. His daughter got admission in the school in 2008. 

Her Roll No. was 5. He cannot say whether the children of 
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BDR personnel got admission in Prim Coaching Center. He had 

gone through the prospectus of Prim Coaching Center.  He 

cannot say how many teachers were there. He knew it’s owner. 

He did not know the manager of the Coaching Center. He 

denied the suggestion that in Coaching Center students of V to 

XII were tutored. It was a Coaching Center from KG to Class I. 

He did not take his daughter for admission there but for 

academic coaching. He denied the suggestion that there was no 

academic coaching in Prim Coaching Center. He and his wife 

took their daughter in the Coaching Center. He did not get any 

permission to go to Coaching Center on 15.02.2009. It was not 

required. It was scheduled to roll call on 15.02.2009 and 

17.02.2009. He had no talk with Monirizzaman over the subject 

he was typing. He had also no talk on the matter when he met 

him after two days. He did not ask him to go through charter of 

demands. Golam Kibria was the commanding officer. He did 

not inform the commanding officer anything. He denied the 

suggestion that he did not go to Prim Coaching Center on 

15.02.2009 and 17.02.2009. He denied the suggestion that he 

deposed as being tutored and that he could not identify any 
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arms holder. He did not know whether Br. Tapash promised to 

see the demands of BDR personnel prior to Parliament 

Election. He denied the suggestion that there was no connection 

of BDR carnage with the demands of BDR. On 25.02.2009 at 

about 11 A.M. he went to his residence. He denied the 

suggestion that he had his participation in BDR carnage and 

that he deposed falsely. What he has deposed before the Court 

also deposed before the I.O. He denied the suggestion that he 

deposed as being tutored. He denied the suggestion that 

Mozibur Rahman came to Peelkhana on 16.02.2009. He did not 

know whether five BDR personnel named Mozibur were in 

RSU. He did not know who was the personnel intelligence of 

DG. He denied the suggestion Mozibur whom he knew was 

sentenced for 7 years in departmental proceeding. He denied the 

suggestion that he did not know Mozibur and that he deposed 

against him falsely. He did not know whether Mozibur was in 

service for about 14 months after the occurrence. He denied the 

suggestion that the condemner/appellant was implicated falsely. 

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 
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Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a voice–

‘S¡®N¡’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited for sometime 

behind the Principal quarter and thereafter he came to his Line. 

On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. JCO 5046 subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU Line with loud voice. At his call the 

BDR personnel came down from RSU building taking –‘®L¡c¡m 

®hmQ¡, h¡m¢a’ therefrom and assembled and thereafter went 

towards hospital together with 39995 Habilder Md. Zakir 

Hossain, 45596 Naik Md. Abdul Karim and some others. At 

this same time he came to see 44274 Habilder Masud Iqbal, 

5259 Naib Subedar A.M.M. Rafiqul Islam, 51178 Hasanat 

Kamal, 59625 Sepoy Jashim Uddin, the condemner/appellant 

54221 Lance Naik Majibar Rahman and 55459 Lance Naik 

Md. Anowar with arms and to go towards hospital on foot. 

They all graved the dead bodies of army officers together 

including that of D.G by the side of mortuary of the hospital. 
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In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 22.02.2011. On 16.02.2009 the commandant of RSU was Lt. 

Col. Esat Ebney Anis and 21C was Maj. Asad Ud-Dallah. He 

saw the aforesaid officer in Darber. He had no talk with them. 

On coming back to Line of RSU he had talk with some BDR 

personnel. He remained in the Line of RSU for the whole day 

and night but went at different places during this time. He can’t 

remember whether anybody took shelter with him in RSU. He 

denied the suggestion that he had no familiarity with the 

condemner/appellant and there was no occasion to know his 

regiment number. He denied the suggestion that he deposed 

falsely.  

P.W.429 deposed that he was a manager of Prim Coaching 

Centre. The children of BDR personnel took coaching there. 

Zakir, the son of BDR person Kanchan was the owner of the 

coaching centre. BDR personnel visited the coaching centre off 

and on and talked of their demands. Zakir listened to their 

demands and instructed them accordingly. For realization of the 

demands of the BDR personnel Sepoy Ayub, Tareq, R.P. Reza, 
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Shahabuddin, Mafiz, the condemner/ appellant Lance Naik 

Mozibur, Naik Sharif, Habilder Mohiuddin Monir, Badal, Latif, 

NSub Saidur and F.M. Khairul and many others visited Zakir 

and took instruction from him. On 17-18 Feb, 2009 at 7/8 P.M. 

the aforesaid BDR personnel came to coaching Centre but failed 

to get Zakir. They held a meeting there for an hour.  

In cross-examination on behalf of the condemner 

/appellant Mozibur he stated that he joined in coaching Centre in 

2008. Mr. Zakir appointed him. Nobody received any 

information from him. I.O. did not seize any register. In the 

coaching centre there were 20/25 teachers. The brother-in-law of 

Zakir operated the computer. The seized computer is available in 

the Court. He did not participate in the meeting with the BDR 

personnel. On 17-18 Feb, 2009 BDR personnel took refreshment 

in Prim Coaching Centre. He cannot say the exact dates when 

the BDR visited coaching centre. He denied the suggestion that 

Zakir had no communication with the BDR persons and none of 

the BDR persons visited prim coaching centre. 

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8 A.M. 
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Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 

There was announcement in the mike for taking arms. At 

evening he remained in Barak. On 25.02.2009 at 1.00 hours on 

the night he came to see from veranda an ambulance and BDR 

personnel. Among them he could identify Sepoy JCO 5046 

Yousuf Ali, 45199 Habilder Doud Ali, 51857 Nazrul, the 

condemner/appellant 52602 Mozibur, 55953 Abul Kalam, 59625 

Jashim, 52253 Shahi Akhter, 54221 Mozibur, 55451 Anowar, 

61993 Emdadul Hoaue, 52826 Mahtab with arms. He also came 

to see some others with spade and shovel. He heard JCO 5046 

Subeder Yousuf to say that they have killed 50/60 army officers 

and it would not be wise to leave their dead bodies open and the 

dead bodies be buried beside mortuary. Afterwards, Subeder 

Yousuf Ali and some others went towards mortuary. He went 

beside mortuary and found the above accused digging earth and 

Subeder Yousuf to supervise the work in graving the dead 

bodies.  

In cross-examination on behalf of the 

condemner/appellant he stated that Barak of the drivers was on 
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1st floor of MT building. Sainik mess and sainik Line were side 

by side. He was the driver of Maj. Asad for long. Subedar 

Yousuf admitted of killing. He denied the suggestion that he 

deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant came to Peelkhana on 16.02.2009 from 

Rangpur and was attached in Peelkhana. The appellant was 

shown arrest on 28.02.2011. P.W.31 hailed from Sadar Rifle 

Battalion. He did not refer the badge No. of the appellant. There 

might be BDR personnel named Firoj having badge No.52620, 

52753 and 53209 in RSU. He recorded the statement of 

P.W.283 on 22.02.2011. Before submitting 1st C.S. he visited 

RSU at several occasions and no body deposed against the 

appellant at that time. In C.S. page No.129 serial No.5788 there 

is the reference of recovery of goods from the possession of 

52793 Mozibur but he is not an accused to the case. He was 

arrested on 21.05.2009. He arrested P.W.498 on 22.05.2009. He 

denied the suggestion that some materials were recovered from 

his possession (C.S. serial No. 5891) but he did not implicate 
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him for the cause of becoming witness against the appellant. He 

recorded the statement of P.W.429 on 15.03.2009. In that 

statement there is no reference of badge No. of the appellant. 

He identified the appellant Lance Naik Mazibor. He denied the 

suggestion that that he implicated the appellant falsely instead 

of real offender Mazibor.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that in 

order to attain the common intention of BDR personnel ‘wewWAvi 

G †Kvb Avwg© _vK‡e bv’ the condemner/appellant had his 

participation in conspiracy in assembling at Prim coaching 

centre with co-conspirators in composing leaflet and in 

prosecution of the conspiracy behind the occurrence and for 

accomplishment of the same taking up arms by plundering kote 

and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General further submits 

that P.Ws. 31 and 429 deposed of complicity of the 
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condemner/appellant to conspiracy. P.Ws. 283 and 498 

disclosed his active participation in causing disappearance of 

evidence by way graving dead bodies of army officer in mass 

beside mortuary. Both the P.Ws. 283 and 498 identified him 

with his badge No. and also saw him in an unlawful assembly 

with arms. P.W. 31 saw him to sit in a meeting with other co-

conspirators at Prim Coaching Centre prior to the occurrence 

where the conspiracy to the occurrence hatched up in 

composing leaflet, exhibit- 1132. P.W. 429 made corroborative 

statement to the testimony of P.W. 31 as to his complicity to the 

conspiracy that hatched up in Prim Coaching Centre. Their 

evidence appears worthy of credit.    

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 120B/302/201/149/34 of the Penal Code and to dismiss 

the Cr. Appeal filed on his behalf. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that among the prosecution 

witnesses as cited above P.Ws 31 and 429 are related to 

conspiracy and P.Ws 283 and 498 are concerned with mass-

burial of the dead bodies of army officers.  

Mr. Md. Aminul Islam further submits that except P.W. 

429 all other P.Ws. are witnesses to supplementary C.S. and 

P.W. 429 is a public witness. 

The evidence of P.W. 31 does not bear any substance. 

His evidence appears vague. He could not identify the 

condemner/appellant with his Battalion and Regiment number. 

The condemner/appellant, as it appears from the admission of 

I.O, joined in Peelkhana on 16.02.2009 from Rangpur. No 

reason stands to join his hands with the conspirators. His 

disclosure of the occurrence after long lapse of time can’t be 

relied upon. Admittedly he deposed before I.O on 26.02.2011. 

He admitted that he can’t say how many BDR persons named 

Mojibor were there. He claims to see the condemner/appellant 
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simply to hold meeting, but he was not aware of the subject of 

meeting. The evidence of P.W. 31 appears unacceptable and 

unreliable. P.W. 429 is the Manager of Prim Coaching Centre. 

He claims that he saw the condemner/appellant to come to prim 

coaching Centre with BDR personnel off and on in order to 

discuss with Zakir and to get instruction from him. His above 

claim of frequent visits of the condemner/appellant to Prim 

Coaching Centre is absolutely false since it is admitted that the 

condemner/appellant attached with Peelkhana on 16.02.2009 

and before that he was in Rangpur. His evidence appears 

unreliable and unacceptable. P.Ws. 283 and 498, in their 

testimony refers the regiment number of the 

condemner/appellant, but both are of witnesses to 

supplementary C.S. It is apparent that they were set for false 

implication of the condemner/appellant. They both deposed 

before the I.O on 22.02.2011. P.W. 283 was in the Line. He 

claims to see the condemner/appellant to go towards hospital, 

but his claim of mass-burial of the dead bodies appears 

impracticable. P.W. 498 also claims to see the 

condemner/appellant to go towards mortuary and digging 
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grave. His identification of the condemner/appellant from the 

varanda of RSU on the night is highly doubtful. It is apparent 

that he was set to implicate the condemner/appellant falsely.  

He also submits that P.Ws 38 and 455 deposed of 

Mojibor Rahman on the same sequence but that Mojibor 

Rahman is identified as regiment No. 52062.  

Mr. Islam lastly submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 

reasonable doubt and trial Court on mis-appreciation of evidence 

on record erroneously found him guilty of the offences and 

sentenced him illegally and in view of the above facts, 

circumstances and evidence on record, the condemner/appellant 

can’t be held guilty of the offences as he was charged for and the 

Reference against him be rejected and the Criminal Appeal/Jail 

Appeal be allowed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt the 

attending facts and circumstances of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy in attending at 

Prim coaching centre with other conspirators, formulation of 
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leaflets to the conspiracy in attaining their demands, holding 

arms by way of plundering kote. All provides strong inference 

to his complicity to the conspiracy. In most of the cases proof 

of conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 
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latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention as designed and formulated 

by the conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L−h e¡”. It is 

apparent that he had his agreement and sharing of thoughts with 

other conspirators. 

It finds corroboration by the evidence of P.Ws. 31, 283, 

429 and 498. They all are eye witnesses to the occurrence. P.W. 

31 and 429 saw the condemner/appellant at Prim coaching 

centre of Zakir. P .W. 31 identified him with his Battalion No.  

P.W. 31 deposed-  

‘c‡i Avwg RvwKi mv‡n‡ei K_vgZ 2w`b ci mÜvi mgq Prime †KvwPs 

†m›Uv‡i hvB| Awdm i“‡g Xy‡K †`wL nvwej`vi gwnDwÏb PÆMÖvg †mKUi j¨vÝ 

bv‡qK mvnveywÏb 44 e¨vUvwjqb, j¨vÝ bv‡qK Zv‡iKzj 33 e¨vUvwjqb j¨vÝ bv‡qK 

gwRei nvwej`vi mnt gwbi“¾vgvb wmcvnx Avqye Avjx mn AviI 8/10 Rb 

wewWAvi m`m¨‡K wgwUs Ki‡Z †`wL|’ 

P.W. 429 deposed-  
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‘RvwKi mv‡ne †KvwPs †m›Uv‡i gvwjK †m wewWAvi KvÂb Avjxi cyÎ| †mB 

Kvi‡b wewWAvi †`i m‡½ Zvi fvj m¤cK© wQj| wewWAviiv wewfbœ mgq †KvwPs 

†m›Uv‡i G‡m `vex `vIqvi K_v ej‡Zv| RvwKi mv‡ne wewWAvi Gi mgm¨v ïb‡Zv 

I civgk© w`Z| wewWAvi mßvn mvg‡b †i‡L `vex Av`v‡qi Rb¨ wmcvnx AvBqye, 

Zv‡iK, Aviwc †Riv, mvnveywÏb, gwdR, j¨vÝ bvt gwRei, bv‡qK kixd, nvwej`vi 

gwnDwÏb gwbi, ev`j, jwZd, bvt my‡e`vi mvB ỳi Ges Gd Gg LvBi“j mn 

A‡b‡K RvwK‡ii Kv‡Q Avm‡Zv I civgk© wbZ|’ 

P.W. 283 saw the condemner/appellant with arms. He 

identified him with his Regiment No. 54211.  

P.W. 283 deposed-  

‘GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 bv‡qe my‡e`vi G‡KGg 

iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 j¨vt bvt nvmbvZ Kvgvj 

†MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt gwReyi ingvb ivB‡dj 

mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K nvmcvZv‡ji w`‡K †h‡Z 

†`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR mn wbnZ †mbv Awdmvi‡`i 

Mb Kei w`‡q‡Q|’ 

P.W. 498 also identified him with his regiment No. 

54221. He also saw him with arms.  

P.W. 498 deposed- 
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‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL|’  

P.Ws. 283 and 498 saw him in unlawful assembly with 

other rebellions and participating to the occurrence.   

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators 

and his direct participation to the occurrence that leaded to 

killings of 74 persons including 57 army officers and other 

atrocities.  

No question arises to the credibility of their evidence and 

identification of the condemner/ appellant.  

In the midst of the horrible situation every one tried to 

follow what was happening in the manner they had their scope.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 120B/302/149/34 of the 
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Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

The Death Reference, being Death Reference No.58 of 

2013, is accepted in part  and confirmed the death sentence 

imposed upon  them with modification of fine reducing to 

Tk.30,000/-(thirty thousand) and affirmed the conviction 

under Sections 302/34/149 of the Penal Code and 

accordingly,  respective Criminal Appeals as well as Jail 

Appeals filed on their behalf are dismissed with 

modification, so far as it relates to the condemned-

prisoners, namely as under: 

C.S. Accused No.48  Sepoy/77594 Md. Obaidul Islam. 

Trial court charged the condemner for the offences under 

Sections 302/149/382/34 and awarded capital sentence along 

with fine of Tk.1,00,000/-(one lac) having found him guilty of 
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offences under Sections 302/149/34 of the Penal Code in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.4 Col. Md. Shamsul Alam Chowdhury 

 P.W.9 Lt. Col. Md. Maksudul Haque 

 P.W.33 Lt. Col. Md. Reazul Karim 

 P.W.40 Havilder Babul Meah 

 P.W.77 Major Roksana  Khanom 

 P.W.367 S.K.M. Tofayel Hassan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statement of co-

accused – Sepoy Md. Ibrahim (C.S. 68). 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.72 Major Farzana Kalam 

 P.W.327 Lt. Col. S.M. Sadrul Alam  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.4 deposed that he had his posting at Peelkhana from 

01.02.2009 to 11.03.2009 as sector commander of 44 Battalion. 

Prior to that he was the commander of 18 Rifle Battalion as 

zone commander, Rangamati. He was transferred to special 

security force on 05.02.2009 but DG, BDR and Dhaka Sector 

Commander detained him for BDR week. 44 Rifle Battalion 

was entrusted for decoration and arrangement of Darbar Hall on 

25.02.2009. He came to Darber Hall at 8 A.M. on 25.02.2009 

and made all arrangement. Darber started at 9 A.M. with 

recitation of the Holy Quran. While DG was delivering speech 

on “X¡mi¡a LjÑp§Q£” a Sepoy entered into Darber Hall from south-

east corner with arms and rushed towards DG. He cried out and 

moved towards Stage. Meanwhile, a Sepoy pointed rifle on DG. 

The Sepoy was seemed trembling. He moved forward and 

detained that Sepoy who was Moyeen of 13 Battalion. D.G. 

asked to take seat and control the troops. He came down from 

the stage and tried to contact the troops. In order to bring back 

the troops he came out from Darber through main gate. At one 
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time, he was coming back to Darber to know the condition of 

DG and other officers. On his way to Darber Hall he came to 

see 10/ 12 soldiers to move with arms. Among them he 

identified Sepoy Salim Reza (arms in one hand and mega phone 

in another hand) Sepoy Obaidul and Sepoy Rafiqul. He also 

came to see some BDR personnel to move towards them from 

gate No. 5 and of make burst fire towards them and all the 

persons present there were running to and fro.  

In cross-examination on behalf of the 

condemner/appellant he stated that on that day there was no 

opportunity to make any communication with other family 

members. He could contact with his family members from 

mobile on request. At that time there were 8/10 thousand BDR 

personnel in Peelkhana and it was not possible to know the 

name of all the BDR personnel. He denied the suggestion that 

he did not see the condemner/appellant and that he could not 

identify him.  

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 
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Darber was started at 9 A.M. Initially DG exchanged greetings. 

At about 9.30 when DG was making his statement over ‘X¡m i¡a 

LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel, Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 

arms to DG. Sepoy Kajal of 44 Battalion also entered into 

Darber Hall with arms. DDG had his seat on the left side of 

DG. DDG caught hold Moyeen Uddin. Other officers disarmed 

him. Sepoy Moyeen fell down on the stage. He came to see one 

officer from medical core to untie the button of the shirt of 

Moyeen. At that time Moyeen escaped from Darber Hall. 

Afterwards he heard a firing and instantly BDR personnel make 

a sound ‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of window. 

He came to hear firing sound from outside Darber. Firing sound 

was increasing gradually. DG also directed the commanders to 

control their respective troops. At one time senior officers took 
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DG under the shade of screen behind the stage. When firing 

was coming inside Darber Hall all lay down on the floor. 

Darber Hall became empty. He was observing all taking shelter 

behind the stage. All on a sudden, 10/15 BDR personnel 

entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 

heavy firing outside Darber Hall. A few minutes after Sepoy 

Salim of 44 Battalion appeared near to the stage with arms and 

megaphone and asked the officers behind the stage to come out, 

failing which they were threatened their lives. DG and DDG 

along with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and ordered to go one by one. 

They proceeded towards west following a line. At that time 

beside Sepoy Salim Reza, Sepoy Sajjad Hossain of 13 

Battalion, Sepoy Ibrahim, the condemner/appellant Sepoy 

Obaidul, Sepoy Rafiqul of 44 Battalion and Lance Naik Emran 

of 24 Battalion and some others BDR personnel were there with 

arms. As soon as they reached near to the west gate they made 
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heavy firing on them. The officers tried to escape. He came to 

see Sepoy Salim Reza, Sepoy Atoar of 44 Battalion, Sepoy 

Ibrahim, Sepoy Obaidul, Sepoy Rafiqul, Sepoy Sajjad, Lance 

Naik Iqbal of 24 Battalion and some other to fire on them. 

Sensing the consequence of Darber Hall he came out.  

In cross-examination on behalf of the condemner-

appellant he stated that he had no posting at Head Quarter prior 

to 25.02.2009. He happened to meet with Samsul Alam 

Chaudhury (P.W. 4) before 9 A.M. He could not meet him after 

9.30 A.M. He denied the suggestion that he did not see the 

condemner/appellant in the Darber and to make firing. He 

denied the suggestion that the army offices were killed by firing 

from Helicopter. He denied the suggestion that he deposed 

falsely implicating the condemner/appellant. 

P.W. 33 deposed that he was on duty on the auspicious 

day, 25th Feb 2009 at central quarter guard since 6 A.M. At 

about 8.50 A.M. he was in the room of the duty officer. He 

came to see through door 20/25 BDR personnel with suspicious 

look. At his challenge they scolded him with filthy language 

and assaulted him. At that time he observed the guards on duty 
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at central quarter guard inactive. The rebellions fastened him 

with his hands and legs with rope and chain and attempted to 

commit murder by strangulation and thereafter they confined 

him closing the door from outside and took away the key from 

Guard Commander Habilder Shahjahan on duty at armoury and 

plundered away arms therefrom. The rebellions were directing 

to take arms therefrom and to go to magazine for ammunition. 

He further deposed that among them he could identify the 

condemner/appellant Sepoy Obaidul along with Sepoy Selim 

Reza, Sepoy Sazzad, Sepoy Kajal, Lance Naik Rafiqul, R.P. 

Rezaul, Sepoy Jasim Mollik, Sepoy Habib. He also deposed 

that Sajjad belonged to 13 Battalion, Ekram 24 Battalion, R.P. 

Rezaul Sadar Battalion and all are 44 Battalion.  

  In cross-examination on behalf of the 

condemner/appellant, he stated that the armoury and the room 

of the duty officer were in the same building. The armoury 

stood to the west of the officers’ room. There was only one 

door in the officer room. He was confined in the room and 

locked from outside. Guard commander used to take stand in 

front of armoury. He denied the suggestion that he could not 
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see position of guard commander. Among the armed Sepoys he 

could identify the condemner/appellant. He denied the 

suggestion that he could not hear the talking of the Sepoys 

having confined in a room. He denied the suggestion that on the 

date of occurrence he was not on duty at quarter guard and that 

the appellant was in Darber at 8.50 A.M. and that he could not 

identify the condemner/appellant and that he deposed falsely. 

P.W. 40 is Habilder 46095 Md. Babul Miah. He deposed 

that on 25.02.2009 at 7.00 A.M. he was on duty as guard 

commander in the residence of DG. He took over the charge 

from guard Rezaul. Along with him Naik Hasmat, Naik 

Sanaullah, Lance Naik Mostafa, Sepoy Ershad, Sepoy Zia, 

Sepoy Mobin, Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, 

Hafiz, Monju were on duty. He posted them at three corners. 

DG came out form residence at 8 A.M. and went towards 

Darber at 8.50 A.M. At about 9.30 A.M. he heard firing from 

the side of Darber. He alarmed the guards. He tried to 

communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, the condemner/ appellant Sepoy 

Obaidul, Sepoy Selim Reza, Sepoy Ibrahim. Sepoy Altaf, 
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Sepoy Habib, Sepoy Shahin, Sepoy Mohsin, Habilder Jashim 

along with 10/15 BDR personnel came at the residence of DG. 

At his protest Salim Reza fired pointing him. He sustained 

injury. He fell on the earth. They entered into the residence of 

DG on firing. After a while, he heard a hue and cry and firing 

sound inside the residence.  

In cross-examination on behalf of the condemner/ 

appellant, he stated that in the plate over the chest of Sepoys 

there remained name only. He can’t say the number of all BDR 

personnel. Guard soldiers were known to him. He can’t say 

who were posted in what gate. He can’t say how many BDR 

personnel named Obaidul were in 44 Battalion. He denied the 

suggestion that the condemner/appellant did not come in the 

residence of D.G. and that he did not see him there and that he 

deposed falsely as being tutored. 

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9 A.M. While D.G. was 

delivering his speech at about 9.20/9.30 A.M.  a Sepoy with 

arms came up on the stage and pointed arms on D.G. Officers 

detained him. At once there raised a hue and cry and every one 
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tried to come out through window and doors. She along with Lt. 

Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, 

Maj. Rokshona took shelter together under the shade of screen. 

On the other side of screen D.G., D.D.G. D.O.G and some 

others took shelter. At the direction of the rebellions they came 

out from the shade of screen. As soon as they came down from 

the stage a group of rebellions caught hold them and hastened 

them away outside Darber. The rebellions fired on Lt. Col. 

Kaiser and assaulted Col. Lutfor Rahman. Afterwards they 

picked her up along with Maj. Rokshana in a Pick up and took 

them to hospital. They came to O.T. She identified the 

condemner/appellant Obaidul, Sepoy Hasib, Jashim Ibrahim 

and Rafiqul who appeared in the hospital with arms and 

supervising the treatment of others. The condemner/appellant 

also warned them not to make any contact with others on 

mobile phone.  

In cross-examination on behalf of the 

condemner/appellant she denied the suggestion that she did not 

see the condemner/appellant in the hospital and that she did not 

see him with arms and that she deposed falsely. 
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P.W.77 deposed that at the time of occurrence she had 

her posting in BDR hospital and on the date of occurrence she 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber, he was named Moyeen. 

Afterwards Sepoy Kazal followed him. Officers disarmed 

Moyeen. BDR personnel in Darber stood up and started leaving 

Darber.  After the occurrence she identified the 

condemner/appellant Sepoy Obaidul along with DAD Nasir, 

Sapoy Salim Reza, Sepoy Kazzal Ali, Sepoy Moyeen Uddin, 

Sepoy Shahbuddin, Sepoy Siddiq, Sepoy Sumon Miah, Sepoy 

Sazzad, Sepoy Saidul, Sepoy Ibrahim, Lance Naik Ekram, 

Sepoy Habibur, Sepoy Jashim Mollic, Sepoy Motin, Sepoy 

Muhit, Sepoy Mehidi Hasan, Habilder Moniruzzaman and 

Sepoy Rafiqul Islam.  

In cross-examination on behalf of the 

condemner/appellant she stated that the photo by which she 

identified the condemner is not available before the court and 

no such photo was seized. She denied the suggestion that the 

identification of the condemner/appellant with photo is baseless 

and that she deposed falsely. 
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P.W. 327 deposed that on the date of occurrence he was 

in the hospital as assistant. At about 9.A.M. he heard firing 

from outside. From O.T. on 4th floor he came to see at ground 

level that some BDR personnel were running and some BDR 

personnel inviting to join in the rebellion. He remained in the 

hospital till evening on 26th Feb, 2009. The BDR personnel 

came to hospital and threatened them of their consequence. 

After evening on 25th Feb, 2009 he came to know that the 

condemner/appellant Obaidul along with Sepoy Ibrahim, Sepoy 

Ramjan, Muhit, Masud and Sajjad came to hospital repeatedly. 

He further deposed that he saw them with arms.  

In cross-examination on behalf of the 

condemner/appellant that excepting Shams other BDR 

personnel were not belonged to his unit. He did not depose 

before the I.O. the father’s name of the condemner/appellant. 

He can’t remember whether he deposed before I.O that the 

accused came to hospital repeatedly. He denied the suggestion 

that he deposed falsely as being tutored.   

P.W. 367 deposed that on 20.04.2009 he recorded the 

confessional statement of the condemner/appellant in 
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accordance with the Provisions of Law. He identified the 

confessional statement of the condemner/appellant as exhibit 

705 and his signature as exhibit 705(1).  

In cross-examination he stated that the 

condemner/appellant was arrested on 06.04.2009. He denied the 

suggestion that he did not record the statement of the 

condemner/appellant in accordance with law and that he did not 

opined properly.    

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 06.04.2009 from Peelkhana 

and before that the appellant surrendered at Chittagong Port 

Police Station on 05.03.2009 and therefrom RAB took him to 

Dhaka. He was taken on remand for 15 days at three occasions. 

He denied the suggestion that taking on remand he sent the 

appellant in the custody TFI cell, RAB and CID and thereafter 

obtained the confession by way of oppression. None of the 

P.Ws. 4, 9, 33, 72, 77 and 327 referred the Badge No. of the 

appellant in their 161 statements. At the time of occurrence the 

appellant was aged 22.  
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The Confessional Statement of the condemner/appellant 

Sepoy Md. Obaidul runs as under-  

“Na 24/02/09 Cw a¡¢lM c¤f¤l 11.30 ¢j¢e−V fÉ¡−lX ®n−o B¢j clh¡l 

q−m j¡ee£u ül¡øÌj¿»£ HÉ¡X−i¡−LV p¡q¡l¡ M¡a¥−el p¡−b M¡e¡ M¡Cz c¤f¤l 1 

V¡u clh¡l q−m jqs¡l SeÉ k¡Cz Aaxfl Bj¡−L RSB Ground Hl 

f¡Nm¡ ¢SjM¡e¡u Ae¤ù¡e p¡S¡−e¡l SeÉ f¡W¡uz l¡−œ Bj¡−cl 44 

hÉ¡−V¢mu¡−el Bj¡−L J ¢pf¡q£ B−a¡u¡l−L f−ll ¢ce AbÑ¡v 

25/02/09Cw  Ju¡¢LÑ Hl SeÉ ¢ehÑ¡Qe L−lz aMe ¢pf¡q£ ®p¢mj Bj¡−cl 

h¡l¡¾c¡ ®b−L ®X−L h−mz Bj¡−cl pL¡m 7 V¡u °p¢eL m¡C−e b¡L−a 

q−hz Bjl¡ h¢m ®k, Bj¡−cl Ju¡¢LÑ B−R b¡L−a f¡lh e¡z ¢L¿º ®p¢mj 

h−m ®k, ®L¡e i¡−hC ®q¡L b¡L−a q−hz Bj¡l L¡lZ ¢S‘¡p¡ Ll−m ®p¢mj 

h−m BN¡¢j L¡m HLSe A¢gp¡l dlhz 

25/02/09 Cw a¡¢lM 6.30 ¢j¢eV HL¢V jC Hhw 1¢V ®V¢hm ¢e−u B¢j, 

q¡¢hmc¡l L¡−nj ¢pf¡q£ B−a¡u¡l ¢pf¡q£ j¤š²¡¢cl, ¢pf¡q£ n¢gL¥m pq 

®j¡V 13 Se Ju¡¢LÑ NË¡E−ä (RSB) k¡Cz pL¡m 7 V¡l ¢c−L ¢pf¡q£ 

®p¢mj Bj¡l ®j¡h¡C−m Lm ¢c−u Bj¡−L J B−a¡u¡l−L m¡C−el p¡j−e 

Bp−a h−mz E−õMÉ  ®p¢mj Bj¡−cl ®L¡Çf¡e£l LÓ¡LÑz Bjl¡ a¡lfl 

®j−p e¡Ù¹¡l SeÉ k¡C aMe ¢pf¡q£ ChÐ¡¢qj H−p h−m, Bj¡−L J 

B−a¡u¡l−L ®p¢mj i¡C clh¡l q−m ®k−a h−m−Rz Bjl¡ clh¡l q−m 

®N−m ChÐ¡¢qj clh¡l q−m Y¤−L k¡u Hhw Bjl¡ clh¡l q−ml f¢ÕQj ¢c−L 

¢fR−el clS¡u c¡ys¡Cz 

aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 
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öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 

Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 

®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz 

c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 

j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 
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f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz B¢j aMe c¡y¢s−u ph¢LR¤ ®c¢Mz Aaxfl Bjl¡ h¡p¡ search L¢l 

Hhw B¢j Ju¡XÊf ®b−L  4000 V¡L¡ f¡Cz f−l I jÉ¡Xj ®L ¢e−u Bp¡l 

pju ¢p¢Xl d¡−l 1¢V h¡µQ¡ ®c¢Mz aMe I h¡µQ¡ J jÉ¡Xj ®L ¢e−u 

®L¡u¡VÑ¡l N¡−XÑ a¡−cl BV−L l¡¢Mz 

HC ¢ceC AbÑ¡v 25/02/09 Cw a¡¢lM påÉ¡u Bjl¡ R.P Post Hl L¡−R 

¢pf¡q£ ®p¢mj J ¢pf¡q£ q¡¢hh pq 4/5 Se c¡y¢s−u ¢Rmz Bjl¡ ®k−u 

¢pf¡q£ ®p¢mj ®L B¢j 4000/- V¡L¡ ®cC Hhw B−a¡u¡l 1¢V ü−eÑl ®QCe 

®cuz f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l 

¢N−u ®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ 

J 25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz 

Aaxfl Na 26/02/09 Cw a¡¢lM B¢j J B−a¡u¡l pL¡−m e¡Ù¹¡ L−l 

m¡C−eC b¡¢Lz f−l ®cMm¡j L−uLSe M¡¢m q¡−a Bp−Rz Bjl¡ a¡−cl 

¢S‘¡p¡h¡−c S¡e−a f¡¢l AÙ» Sj¡ ®ch¡l B−cn q−u−Rz Bjl¡ m¡C−e 

Bp−m ®c¢M q¡¢hmc¡l Hjc¡c J e¡−uh p¤−hc¡l ¢eu¡j¤m h¡p¡l c¡y¢s−u 

a¡l¡ Bj¡−cl  Fall-in L¢l−u AÙ» Sj¡ ¢c−a hm−m Bjl¡ AÙ» Sj¡ ®cCz 

Aaxfl q¡¢hmc¡l A”−el ®ea«−aÅ ®L¢¾cÐu jÉ¡N¢S−e Bj¡l ¢lfe J 

B−lL S−el ¢XE¢V ®cuz ¢hL¡m 4 V¡l ¢c−L ¢pf¡q£ B−e¡u¡l−L ¢S‘¡p¡ 

Ll−m ®p h−mz ®pe¡h¡¢qe£ Bp−R ph¡C f¡m¡−µRz f−l B¢j ®XCl£ g¡−jÑl 

®cJu¡m Vf¢L−u f¡m¡Cz HC Bj¡l Sh¡eh¾c£z 

The confessional statement of Co-accoused Sepoy Md. 

Ibrahim (CS-68), run as under- 

“.........A ¿̄ wb‡q Avwg nvU‡Z nvU‡Z m`i e¨vUvwjq‡bi Awd‡mi mvg‡b 

Avm‡j 15/20 Rb mk ¿̄ BDR †K †`wL| Gi gv‡S Avwg 44 
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e¨vUvwjq‡bi wmcvnx †mwjg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx 

Ievq ỳj‡K wPb‡Z cvwi| cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, 

†mwjg, wmcvnx nvwee, wmcvnx AvjZvd, wmcvnx Ievq ỳj, wmcvnx kvnxb 

mn 15/20 Rb BDR wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui 

mvg‡b feb MvW© nvwej`vi eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i 

eveyj‡K †d‡j †`q| evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 

ivDÛ duvKv ¸wj Kwi| wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b 

g¨vw· wQj| g¨vWvg‡K wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i 

†d‡j Ges gyL †e‡a †d‡j| Avwg Avi Ievq ỳj cv‡k ùvovBqv wQjvg| 

Zvici g¨vWvg‡K KzK nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx 

Ievq ỳi, Avwg mn 3/4  Rb wg‡j jvwÂZ Kwi| ......... Zvici Avwg mn 

Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi wZbZjvi GKUv 

evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i wbqv hvq| 

Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that although no direct evidence 

appears as it is rarely found in the case of conspiracy which 

usually hatched up in secrecy but from the facts and 

circumstances of the case the complicity of the 

condemner/appellant to the conspiracy has been evident beyond 

reasonable doubt. The condemner/ appellant as it appears from 

his confessional statement that  he had talk with the   
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conspirators, had knowledge of the conspiracy- ‘‡mwjg e‡j †h 

†Kvb fv‡eB †nvK _vK‡Z n‡e| Avgiv Kvib wRÁvmv Ki‡j †mwjg e‡j 

AvMvgxKvj GKRb Awdmvi aie’ and accordingly as per instruction of 

Selim Reza he took stand at the west gate of `ievi nj on 

25.02.2009 while Darbar starts- ‘Avgv‡K I Av‡Zvqvi‡K †mwjg fvB 

`ievi n‡j †h‡Z e‡j‡Q| Avgiv `ievi n‡j †M‡j Beªvnxg `ievi n‡j Xy‡K hvq 

Ges Avgiv `ievi  n‡ji cwðg w`‡K wcQ‡bi `iRvq `vovB’. He confessed- 

‘Avgiv `ievi n‡ji w`‡K hvB‡Z _vK‡j `ievi n‡ji wfZi †_‡K K‡b©j 

Avwbmy¾vgvb †ei n‡q Av‡m| Ggb mgq gyL evav GKRb m¨vi‡K ¸wj Ki‡j †m 

gvwU‡Z c‡o hvq| AZtci Avwg 1wU I Av‡Zvqvi 1wU ¸wj K‡b©j Avwbmy¾vgvb‡K 

Ki‡j †m gviv hvq|’ He pointed out that Col. Anisuzzaman died at 

the occurrence. The condemner further confessed that he killed 

Col. Delwar and his wife in the residence of  D.G.- ‘Avwg I 

Av‡Zvqvi 1 ivDÛ K‡i Zv‡`i ¸wj Kwi Ges Zr¶bvr Zviv gviv hvq| c‡i ïb‡Z 

cvB Zviv K‡b©j †`jIqvi I Zvnvi ¿̄x|’ The learned Deputy Attorney 

General further pointed out that Col. Delowar and his wife 

(who were in the residence of D.G, BDR as guests) also died by 

bullet injureis thereat.  He submits that the confession of the 

condemner/appellant appears inculpatory and true in nature. 

Co-accused Sepoy Md. Ibrahim made confessional statement 



 

 

1662 

corroborating the above sequence. He confessed- ‘cÖvq 11.30 Uvi 

w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, wmcvnx AvjZvd, wmcvnx 

Ievq ỳj, wmcvnx kvnxb mn 15/20 Rb BDR wWwR m¨v‡ii evs‡jv‡Z hvB| 

evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi eveyj evav w`‡j wmcvnx †mwjg cv‡q 

¸wj K‡i eveyj‡K †d‡j †`q| evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 

ivDÛ duvKv ¸wj Kwi| wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| 

g¨vWvg‡K wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a 

†d‡j| Avwg Avi Ievq ỳj cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK nvD‡R 

wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  Rb wg‡j 

jvwÂZ Kwi|’. This finds corroboration by the evidence of P.W.40 

and attending facts of committing 4 murders thereat including 

‘wWwR g¨vWvg’ 

The learned Deputy Attorney General further submits 

that P.W. 4, 9, 33, 40, 72, 77 all are eye witnesses to the 

occurrence and they saw the condemner/appellant in unlawful 

assembly, in active participation with arms to the occurrence 

and they identified him properly. P.W. 4 saw him in Darbar 

with arms along with Sepoy Selim  Reza, who was with 

Megaphone in one hand and arms in another  hand. P.W. 9 saw 

him to run towards west of Darbar pointing arms to the army 
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officers. He identified him with his Battalion No. He also saw 

the condemner/appellant to fire pointing army officers. P.W. 33 

saw him in plundering kote and magazine. He also identified 

him with his Battalion No. P.W. 40 saw him to enter into the 

residence of D.G. and afterwards he heard firing sound and 

outcry therefrom and that has been admitted by his own 

confession. P.Ws. 72 and 327 saw him with arms in the 

hospital. P.W. 77 also identified him as she herself saw him in 

Darbar with arms among the rebellions.  Although they were 

cross-examined on behalf of the condemner/appellant but their 

evidence remains untainted, unembellished, unimpeachable and 

thus appears trustworthy. From the evidence on record the 

complicity of the condemner/ appellant in conspiracy as well as 

in committing murder and other atrocities appears well 

established and trial court rightly found him guilty of the 

offences and sentenced him accordingly.  

The learned Deputy Attorney General lastly urges to 

accept the Reference and to dismiss the Cr. Appeal and Jail 

Appeal filed on his behalf.   
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that none of the presecution 

witnesses could identify the appellant properly and identified 

him in dock. P.Ws. 4, 33, 40, 72, 77, 327 did not refer neither 

Battalion nor the regiment number of the appellant. P.W. 4 

admitted in his cross examination that it was not possible to 

know the name of all BDR personnel. P.W 9 refers the 

Battalion number of the appellant but he could not refer his 

regiment number. P.Ws. 33 and 72 admitted that no T.I.P was 

held during investigation. P.W. 40 admits that he can’t say how 

many persons named Obaidul were in 44 Battalion. P.W. 77 

also admits that she did not see the accused prior to the 

occurrence. Since their evidence as to identifying  the 

condemner/appellant appears improper and doubtful no reliance 

can be rest upon them.  

Mr. Islam further submits that none of the P.Ws deposed 

as of the culpability of the appellant in causing any casualty and 

as such charge of murder does not stand against him. P.W. 4 

deposed ‘clh¡l q−ml h¡C−l pnÙ» AhØq¡u O¤l¡−gl¡ Ki‡Z †`wL|’ P.W. 9 

similarly deposed- ‘wmcvnx Beªvnxg, wmcvnx Ievq ỳj (appellant) 
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............ mn A‡bK‡KB Awdmvi‡`i w`‡K ¸wj Ki‡Z †`wL|’ P.W. 33 

deposed- ‘Zviv e‡j A ¿̄ wb‡q hvI, ¸wj bvI, G‡`i g‡a¨ .............. wmcvnx 

Ievq ỳj (appellant) .................... nvwej`vi Rwmgmn 10/15 Rb we,wW,Avi 

we‡ ª̀vnx wW.wR Gi evs‡jvq Av‡mb|’ The evidence of P.W. 72 and 77 

also does not bear any substance. They simply saw the 

appellant to come in the hospital for supervising the treatment 

to the patients.  

Mr. Islam also submits that the confession of the 

condemner/appellant is neither voluntary nor true. P.W. 654 

admits that the appellant was taken on remand for 15 days at 

three times. P.W. 367 the confession recording Magistrate also 

admits that the condemner/appellant was placed before him 

after remand. He submits that the confession of the appellant as 

being a product of torture can’t be based on for his conviction. 

The condemner/appellant explained in his statement under 

Section 342 of the Code of Criminal Procedure how he was 

undergone inhuman physical and mental turture. It is neither 

voluntary nor true. More so, he retracted the confession 

following after recording. 
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Mr. Islam further submits that the confession of the co-

accused finds no corroboration by any other independent 

witness and thus it can’t be taken into consideration for proving 

the guilt of the appellant.  

Mr. Islam lastly submits, in fact, no tangible evidence 

appears as to his complicity either in conspiracy or in 

committing murder in Peelkhana and other attrocities and the 

trial court having failed to appreciate the evidence on record 

erroneously found the condemner/appellant guilty of the 

offences and sentenced him arbitrarily and in view of above 

facts he urges to warrant interference to the impugned order and 

as such the Reference as against the condemner/apellant is 

liable to be rejected and the Crl. Appeal/Jail Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 
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D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 
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the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants/convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formalation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession as well as confession of co-accused Sepoy Md. 

Ibrahim (C.S.A. 68) 

The condemner/appellant Md. Obaidul Islam stated in his 

confessional statment – 

“Na 24/02/09 Cw a¡¢lM c¤f¤l 11.30 ¢j¢e−V fÉ¡−lX ®n−o B¢j clh¡l 

q−m j¡ee£u ül¡øÌj¿»£ HÉ¡X−i¡−LV p¡q¡l¡ M¡a¥−el p¡−b M¡e¡ M¡Cz c¤f¤l 1 

V¡u clh¡l q−m jqs¡l SeÉ k¡Cz Aaxfl Bj¡−L RSB Ground Hl 

f¡Nm¡ ¢SjM¡e¡u Ae¤ù¡e p¡S¡−e¡l SeÉ f¡W¡uz l¡−œ Bj¡−cl 44 

hÉ¡−V¢mu¡−el Bj¡−L J ¢pf¡q£ B−a¡u¡l−L f−ll ¢ce AbÑ¡v 

25/02/09Cw  Ju¡¢LÑ Hl SeÉ ¢ehÑ¡Qe L−lz aMe ¢pf¡q£ ®p¢mj Bj¡−cl 

h¡l¡¾c¡ ®b−L ®X−L h−mz Bj¡−cl pL¡m 7 V¡u °p¢eL m¡C−e b¡L−a 
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q−hz Bjl¡ h¢m ®k, Bj¡−cl Ju¡¢LÑ B−R b¡L−a f¡lh e¡z ¢L¿º ®p¢mj 

h−m ®k, ®L¡e i¡−hC ®q¡L b¡L−a q−hz Bj¡l L¡lZ ¢S‘¡p¡ Ll−m 

®p¢mj h−m BN¡¢j L¡m HLSe A¢gp¡l dlhz 

25/02/09 Cw a¡¢lM 6.30 ¢j¢eV HL¢V jC Hhw 1¢V ®V¢hm ¢e−u B¢j, 

q¡¢hmc¡l L¡−nj ¢pf¡q£ B−a¡u¡l ¢pf¡q£ j¤š²¡¢cl, ¢pf¡q£ n¢gL¥m pq 

®j¡V 13 Se Ju¡¢LÑ NË¡E−ä (RSB) k¡Cz pL¡m 7 V¡l ¢c−L ¢pf¡q£ 

®p¢mj Bj¡l ®j¡h¡C−m Lm ¢c−u Bj¡−L J B−a¡u¡l−L m¡C−el p¡j−e 

Bp−a h−mz E−õMÉ  ®p¢mj Bj¡−cl ®L¡Çf¡e£l LÓ¡LÑz Bjl¡ a¡lfl 

®j−p e¡Ù¹¡l SeÉ k¡C aMe ¢pf¡q£ ChÐ¡¢qj H−p h−m, Bj¡−L J 

B−a¡u¡l−L ®p¢mj i¡C clh¡l q−m ®k−a h−m−Rz Bjl¡ clh¡l q−m 

®N−m ChÐ¡¢qj clh¡l q−m Y¤−L k¡u Hhw Bjl¡ clh¡l q−ml f¢ÕQj ¢c−L 

¢fR−el clS¡u c¡ys¡Cz 

aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 
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Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 

®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz 

 

c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z .... 

....................................... 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz .................................. 

No evidence appears that his confession was obtained by 

way of appression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. 
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The confessional statement of the co-accused Sepoy Md. 

Ibrahim (C.S.A.68) also finds support to the participation of the 

condemner/appellant in killing mission of army officers in the 

residence of D.G., BDR.  

The confessional Statment of co-accused Sepoy Md. 

Iberahim (C.S.A. 68) - 

“.........A ¿̄ wb‡q Avwg nvU‡Z nvU‡Z m`i e¨vUvwjq‡bi Awd‡mi mvg‡b 

Avm‡j 15/20 Rb mk ¿̄ BDR †K †`wL| Gi gv‡S Avwg 44 

e¨vUvwjq‡bi wmcvnx †mwjg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx 

Ievq ỳj‡K wPb‡Z cvwi| cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, 

†mwjg, wmcvnx nvwee, wmcvnx AvjZvd, wmcvnx Ievq ỳj, wmcvnx kvnxb 

mn 15/20 Rb BDR wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui 

mvg‡b feb MvW© nvwej`vi eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i 

eveyj‡K †d‡j †`q| evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 

ivDÛ duvKv ¸wj Kwi| wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b 

g¨vw· wQj| g¨vWvg‡K wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i 

†d‡j Ges gyL †e‡a †d‡j| Avwg Avi Ievq ỳj cv‡k ùvovBqv wQjvg| 

Zvici g¨vWvg‡K KzK nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx 

Ievq ỳi, Avwg mn 3/4  Rb wg‡j jvwÂZ Kwi| ......... Zvici Avwg mn 

Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi wZbZjvi GKUv 

evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i wbqv hvq| 

Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj|” 

The above confessional statment of the co-accused also 

finds corroboration by the evidence of P.W.40 and other 



 

 

1675 

attending facts of killing 4 persons in the residence of D.G., 

BDR. The confession of the co-accused thus appears as relevant 

as evidence in view of Section 30 of Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws.4, 9, 40, 72, 77, 

327 provides direct evidence of his participation to the 

occurrence with arms as members of unlawful assembly and 

P.W.33 saw him to take out arms by plundering kote and 

magazine to impliment their common intention to kill army 

officers as it is evident from the evidence of P.W. 277- ‘¢h¢XBl 

H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e ®j−l ®gm¡ q−hz’ 

P.W.4 deposed – 

‘GK ch©v‡q Avwg `ievi n‡j Dcw ’̄Z DG. Ab¨ Awdmvi‡`i Ae ’̄v 

Rvbvi Rb¨ `ievi n‡j AMÖmi n‡Z _vwK| ZLb `ievi n‡ji evB‡i 10/12 Rb 

we¶zä ˆmwbK‡K mm ¿̄ Ae ’̄vq NyivNywi Ki‡Z †`wL| Avwg Zv‡`i g‡a¨ 44 

e¨v‡Uwjq‡bi wmcvnx †mwjg †iRv ( Zvi GK nv‡Z A ¿̄ Ab¨ nv‡Z †gMv ‡dvb wQj) 

wmcvnx Ievq ỳj Ges wmcvnx iwdKzj‡K wPb‡Z cvwi|’ 

His presence in Darbar and coming out defying the order 

of D.G. as member of unlawful assembly finds support by the 

suggestion putforth on his behalf – ‘mZ¨ b‡n Avmvgx Ievq ỳj GKRb 
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bexY ˆmwbK nIqvq †m cÖK…Z NUbv AvP Ki‡Z †c‡i cÖvb evPv‡bvi ZvwM‡` `ievi 

nj †_‡K 800-900 MR ỳ‡i GKwU e¨viv‡Ki †PŠwKi wb‡P AvZ¥‡Mvcb K‡iwQj|’  

P.W.9 deposed-  

‘wmcvnx †mwjg †iRv QvovI wmcvnx mv¾v` û‡mb 13 e¨vUvwjqb wmcvnx 

Beªvnxg 44 e¨vUvwjqb wmcvnx Ievq ỳj 44 e¨vUvwjqb wmcvnx wmcvnx iwdKzj 44 

e¨vUvwjqb I j¨vÝ bv‡qK Ggivb 24 e¨vUvwjqb mn AviI wKQz BDR m`m¨ 

Awdmvi‡`i w`‡K A ¿̄ ZvK K‡i `ievi n‡ji cwðg w`‡K †h‡Z _v‡K| DG 

`ievi n‡j cwðg DËi †MU w`‡q †ei nIqvi gvÎB cÖPÛ †Mvjv¸wj ïi“ nq| 

Awdmviiv Avkª‡qi Rb¨ cvjv‡Z _v‡K| wmcvnx †mwjg †iRv wmcvnx Av‡Zvqvi 44 

e¨vUvwjqb| wmcvnx Beªvnxg, wmcvnx Ievq ỳj wmcvnx iwdKzj wmcvnx mv¾v` j¨vt 

bv‡qK BKevj 24 e¨vUvwjqb mn A‡b‡KB Awdmvi‡`i w`‡K ¸wjel©©Y Ki‡Z 

†`wL|’ 

P.W.33 deposed – 

‘25-2-09 NUbvi ZvwiL| Avwg wewWAvi m`i `ß‡i  Kg©iZ wQjvg| 

mKvj 6 Uvq †K› ª̀xq †KvqvU©vi Mv‡W©i wWDwU‡Z wQjvg| Abygvb mKvj 8.50 wgt 

duty officer Gi i“‡g emv wQjvg| `iRv  w`‡q evB‡q ZvwK‡q †`wL 20/25 

Rb wewWAvi m`m¨ Gw`K Iw`K ZvKv‡”Q| Zv‡`i †`‡L m‡›`n nIqvq Zv‡`i 

Kv‡Q hvB I †P‡jÄ K‡i ewj †Zvgiv wK KiQ I MvW© KgvÛv‡ii D‡Ï‡k¨ ewj Giv 

Kviv wKfv‡e Avmj ? m‡½ m‡½ ˆmwbKMb Avgvi D‡Ï‡k¨ KzËvi ev”Pv ïqv‡ii 
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ev”Pv Avwg© Awdmvi e‡j Svwc‡q c‡i Avgv‡K wKj Nywl jvw_ gv‡i| GB mgq 

ZvwK‡q †`wL A ¿̄vMv‡ii MvW©Mb bxi‡e `vwo‡q Av‡Q| Zviv Avgv‡K ‡Ps ỳjv K‡i 

a‡i wb‡q iwk I †PBb w`‡q nvZcv †e‡a †d‡j Mjv wU‡c nZ¨vi †Póv K‡i| †KD 

†KD e‡j †eq‡bU LywP‡q †g‡i †dj| Zviv Avgvi nvZ Nwo †gvevBj †dvb wQwb‡q 

†bq| Avgv‡K †e‡a †i‡L evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ 

wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii 

bvg nvwej`vi mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i 

g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK 

BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj 

I wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, BKevj 24 

e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb evKx mK‡jB 44 e¨vUvwjq‡bi 

m`m¨|’ 

P.W.40 deposed –  

‘Avwg 44 e¨vUvwjq‡b AwabvqK †jt Kt mvgm Gi m‡½ †hvMv‡hv‡Mi †Póv 

Kwi †dv‡b wKš‘ cvwiwb| c‡i wmcvnx †mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx 

Beªvnxg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx kvnxb, wmcvnx gnmxb,nwvej`vi 

Rwmg mn Abygvb 10/15 Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg 

Zv‡`i cª‡e‡k evav w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ 

¸wj Avgvi evg wn‡c ‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj 
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Ki‡Z Ki‡Z wWwR Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi wfZ‡i 

PxrKvi I ¸wji kã cvB|’ 

P.W. 72 deposed – 

‘ I/wU †Z Avmv mm ¿̄ wmcvnx nvwme, Ievq ỳj, Rwmg, Beªvnxg, iwdKzj 

Gi K_v g‡b Av‡Q| GQvovI wmcvnx igRvb, 15 ivB‡dj e¨v‡Uwjq‡bi K_vI 

g‡b Av‡Q| Giv g–jZt IwU‡Z G‡m RLgx wmcvnx‡`i wVKg‡Zv wPwKrmv n‡”Q wK 

bv Zv †`L‡Z Av‡m Ges wb‡RivI UzKUvK wPwKrmv †bq| G‡`i g‡a¨ wmcvnx 

†iRvDj (Aviwc) I wQj| Zviv Avgv‡`i †gvevBj †dv‡b †hvMv‡hvM Ki‡Z wb‡la 

K‡i|’ 

P.W.77 deposed – 

‘ MZ 25/2/09 Zvwi‡L wWwR Gi `iev‡i †hvM`v‡bi Rb¨ 8-45 wgt 

nvmcvZvj †_‡K iIqvbv nB gvB‡µvevm‡hv‡M Ab¨ mnKvix‡`i ms‡M| wbw ©̀ó ’̄v‡b 

Avmb MÖnb Kwi| 9-30 wgt GKRb mk ¿̄ ‰mwbK `ievi n‡j cÖ‡ek K‡i| Zvi 

bvg wmcvnx gvBbDwÏb| Zvic‡i wmcvnx KvRj cÖ‡ek K‡i| wmcvnx gvBb‡K 

Awdmviiv wbi ¿̄ K‡i| ˆmwbKiv ZLb `vwo‡q hvq I cvjv‡Z _v‡K| Avwg `ievi 

nj †_‡K †ei nIqvi cÖv°v‡j wWwR Av‡`‡k `ievi n‡j †_‡K hvB| Avgvi ms‡M 

†jt Kt Bqvmgxb, †gRi dviRvbv †_‡K hvb| 5/7 wgwbU c‡i DËi w`K †_‡K 

¸wji kã †c‡q fxZ n‡q hvB I wWwR Gi Avnev‡b g‡Â DwV c ©̀vi Avov‡j 

AvZ¥‡Mvcb Kwi| 10
1
2  Uvi mgq mk ¿̄ we‡ ª̀vnxiv  ¸wj Ki‡Z Ki‡Z  `ievi n‡j 
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cÖ‡ek K‡i| GKRb n¨vÛ  gvB‡K Avgv‡`i AvZ¥mgc©‡bi  wb‡ ©̀k †`q| Avgviv 

nvZ DPz K‡i gÂ †_‡K †b‡g Avwm| g‡Âi mvg‡b 10/15 Rb mk ¿̄ we‡ ª̀vnx‡K  

†`L‡Z cvB| G‡`i g‡a¨ A ¿̄ I †gMv‡dvb nv‡Z wmcvnx †mwjg †iRv‡K †`L‡Z 

cvB| †m A ¿̄ ZvK K‡i Avgv‡`i †ei n‡q hvIqvi Av‡`k †`q| Ab¨ GKUv 

we‡ ª̀vnx MÖ“c G‡m Avgv‡`i e¨vP Lyj‡Z e‡j I ï‡q †h‡Z e‡j gvwU‡Z ïqv Ae ’̄vq 

GKRb we‡ ª̀vnx †jt Kt Kvqmvi‡K ¸wj K‡i nZ¨v K‡i| wmcvnx †mwjg †iRvi 

wb‡ ©̀‡k Avgiv D‡V `vovB Ges †m Avgv‡K `ievi n‡ji cwðg †MU w`‡q †ei K‡i 

†`q|........................................................................................... 

`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i mbv³ 

Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, wmcvnx 

gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx mv¾v`, 

wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, wmcvnx 

nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x nvmvb, 

nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’  

 Undeniably photo of BDR prsons are maintained and 

preserved in BDR Headquarter and as such her identification 

the condemner/appellant with photo in the ofice bears 

relevancy. 

 P.W.327 deposed-  
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‘25/2 mÜ¨vi c‡i Rvb‡Z cvB wmcvnx Beªvwng wmcvnx igRvb, gywnZ, 

Iqvq ỳj, gvmy`, mv¾v`‡K nmwcUv‡j ev‡i ev‡i Av‡m I Zv‡`i Avwg †`wL Zv‡`i 

nv‡Z A ¿̄ wQj|’ 

All these are strong evidence with the common intention 

of uprooting the army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ 

A¢gp¡l b¡L®h e¡” and having assembled unlawfully with other 

rebellions that leaded to killings of 74 persons including 57 

army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.50 Sepoy /68696 Md. Shamim Al-

Mamun. 
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Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.17 Havilder Md. Motaleb 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.29 Havilder/42699 Md. Habibur Rahman 

 P.W.89 Havilder/38001 Md. Humayun Kabir 

 P.W.116 Lance Naik/54591 Abdur Rahman 

 P.W.334 A.K.M. Emdadul Haque, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

 P.W.23 Sepoy/63900 Md. Rakibul Islam 

 P.W.45 Naik/53695 Md. Samadul Haque 

 P.W. 411 Sepoy Md. Farid Afrad 
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 P.W. 453 Sepoy/79173 Ripon Kumar Miswas 

 P.W.488 Sepoy/60703 Md. Helal Uddin 

 P.W.580 Havilder/47672 Mokter Hossain 

 P.W.584 Sepoy/69564 Rashidul Islam 

 P.W. 590 Lance Naik East/59334 Faroque Ahmed 

 P.W.635 Lt. Col. Abdul Salam Rtd.  

 P.W.1 is the informant but he is not the eye witness to 

the occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 17 deposed that he attended Darber with other BDR 

personnel on 25.02.2009. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Kajal of 44 battalion also entered into 

Darber with arms. All the BDR personnel stood up. He left 

Darber and move towards 24 Rifle Battalion. Thereafter he 

came to his own unit and stayed on 5th floor. At about 10.30 

A.M he came to hear miking for taking arms and to join in the 

rebellion and in default threatened to life. He came down at 

ground floor. He hid himself in bathroom and later on, he came 
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to see the condemner/appellant Sepoy Mamun along with 

Sepoy Harun, Sepoy Uttam Barua and Sepoy Tariqul and some 

others to take away Maj. Mamun as blooded and injured 

condition towards north. After a while he came to hear firing 

sound and the dead body of Maj. Mamun. 

In cross-examination on behalf of condemner/appellant, 

he stated that presently he has been working in the post of 

Habilder and at the time of occurrence he was Naik. He denied 

the suggestion that he was promoted for giving false evidence 

and that he also participated in committing murder. He 

reiterated that he has deposed from his own conscience. His 

unit was 5/6 hundred yards away from Darber. He reached at 

building No. 1 of the barrack at 10. A.M. and remained there 

till 10.30 A.M. He hailed from 24 Battalion. In the corridor 

there were 16 bathrooms and toilets. By bathroom he meant all.  

He denied the suggestion that he deposed falsely. 

P.W.19 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. 20/25 minutes after starting of Darber 

Sepoy Moyeen entered into Darber with arms and pointed arms 

on D.G. Kajal of 44 Battalion also entered into Darber with 
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arms. Officers disarmed Moyeen. Kajal left Darber. All BDR 

personnel stood up and left Darber. At one stage he also left 

Darber and on his way towards 24 Rifle Battalion he came to 

see some BDR personnel to make firing. He came to his unit of 

24 Battalion and remained on 3rd floor. While he remained there 

at about 12 noon he came to see Lance Naik Mojammel, Sepoy 

Uttam, the condemner/appellant Sepoy Juel, Sepoy Harun, 

Sepoy Tariqul, Cook Majibur with arms and taking away Dr. 

Maj. Mamoon to the north-west corner of Sainik mess in 

assaulting manner with blooded injury.. He also came to see 

that being directed by Naik Subedar Islam Uddin and Lance 

Naik Mojammel they all killed Dr. Maj. Mamun by firing.  

In cross-examination on behalf of the 

condemner/appellant Sepoy Mamun he stated that Bregd. 

General Bari disarmd Moyeen, Col. Mujib and some other 

officers were also there. At that time Lt. Col. Lutful Kabir was 

the C.O. of 24 Battalion. He heard firing at 9.40 A.M. He 

denied that suggestion the arms was taken away from Moyeen 

and shoot him by that arms. He reached at Line No. 2 at about 

10 A.M. He stayed there for half an hour. He can‘t say 
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wherefrom Maj. Mamun was brought. Shamim shot Maj. 

Mamun. He denied the suggestion that he deposed falsely. The 

above cross-examined was adopted on behalf of the 

condemner/appellant Sepoy Al-Mamun @ Juel.   

P.W.23 deposed that on 25.02.2009 he was distributing 

materials from store of 24 Rifle Battalion for stage preparation 

at golf ground. At about 9.30 A.M. he heard firing sound from 

the side of Darber and outcry of the BDR personnel therefrom. 

He also came to see them to make firing. He remained in the 

store closing the door, but assuming the condition terrible he 

came out of the store and moved for his residence. When he 

came at the mid line of 24 Rifle Battalion he came to see the 

condemner/appellant Sepoy Shamim Al-Mamun along with 

Lance Naik Mojammel, Sepoy Uttam Barua,  Sepoy Tariqul 

and some other BDR personnel with arms and to take away Dr. 

Maj. Mamun to the north-west corner of mess as blooded and 

injured and in assaulting manner and at the direction of Naik 

Subeder Islam Uddin, Lance Naik Mozzamel they killed Maj. 

Mamun by firing.  
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In his cross-examination on behalf of 

condemner/appellant, he stated that he did not go to golf 

ground. He deposed before I.O. on 17.02.2011. The office of 24 

Rifle Battalion was on 2nd floor. Office rooms of commanding 

officer, 2 IC and the computer room were on the 2nd floor. Lt. 

Col. Mahbub was a commanding officer. He did not tell of 

killing Maj. Mamun to any of his family members. He did not 

know where they lived. He knew Dr. Maj. Mamun. Store and 

signal were on the ground floor. He hid himself in store at about 

9.40 and remained there for two and a half hour. In the store 

Sepoy Monir was with him. He can’t say whether Monir was 

cited as witness. Darbar was half killo far away from store 

room. He visited golf ground in his service life. There is signal 

ground beside it. He had his residence at Hajaribag, out side 

Peelkhana. There was test for carrying arms. He denied the 

suggestion that by the test he was found to carry arms and that 

he had participation in the rebellion. He served with the 

condemner/appellant. He denied the suggestion that he could 

not identify the condemner/appellant and that he deposed 

falsely.  
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P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peekhana to the east side of old D.G Bhaban. At 

about 9.30 A.M. he heard firing from the west side of his 

residence. He contacted with Signal room and was informed 

that some BDR personnel created disorder in Darber. Then he 

talked with Maj. Gofran Mollick over mobile. Gofran Mollick 

asked him to remain silent in residence. At about 10 A.M. he 

heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

batman, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their orders. They took 

him out of the residence along with his family members and 

confined in quarter guards and therefrom he came to see the 

condemner/appellant Sepoy Shamim Al Mamun along with 

Sepoy Harun-or-Rashid Subader Waliullah, Habilder 

Sahabuddin, Habilder Serajul, Lance Naik Ekram, Lance Naik 

Rejaul, Sepoy Rejaul, Sepoy Kamrul Hasan, Sepoy Sohel, 

Sepoy Majhar, Sepoy Emran, Sepoy Soleman, Sepoy Sakil, 
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Sepoy Majhar, Sepoy Gautom Day, Sepoy Uttam Barua, Sepoy 

Mohsin, Sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook 

Karim, Cook Sahidullah and Cook Shafiqul with arms and to 

scold them. They were all with arms.   

In cross-examination on behalf of the 

condemner/appellant he stated that on the date of occurrence he 

was not entrusted with any duty. Darber Hall was 300 yards 

west from his residence. He can’t remember the name of the 

operator whom he contacted.  At about 9.35/40 A.M he talked 

with operator. Quarter guard was within 100/125 yards away 

from his residence. He reached at quarter guard at about 

11.05/06 A.M. He denied the suggestion that he deposed 

against the condemner/appellant falsely. He can’t say the 

district of the condemner/appellant. He denied the suggestion 

that he could not identify the condemner/appellant.  

P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion and also attended golf ground to 

prepare stage for cultural function under the leadership of Maj. 

Shah Alam (P.W.12). At about 9.30 he came to hear firing from 

the side of Darber. At the request of Subeder Shahadat for safe 
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shelter he moved towards Battalion and thereafter he came to 

Line and therefrom he came to see Sepoy Emran Chaudhury, 

J.C.O Subader Maj. Gofran Mollik, Habilder Jamarat Ali, 

Habilder Abu Taher, Habilder Sahabuddin, Sepoy Azim 

Patowary, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, Sepoy 

Najir Hossain, Sepoy Jahangir, Lance Naik Ekramul, Sepoy 

Sankar, Lance Naik Manik, Lance Naik Badsha Mia, Sepoy A. 

Based and others to make firing and abusing with excited mood 

adjacent to Line and also came to hear to make a direction by 

Sepoy Emran, Subader Maj. Gofran, Habilder Fajlul Huq, 

Habilder Sahabuddin, Habilder Jumrat Ali, Habilder Taher, 

Sepoy Azim to take arms and to participate in the rebellion and 

also came to see at the same time Sepoy Juel (the 

condemner/appellant) and Jashim to make firing with arms. 

After a while he also came to see Sepoy Juel and another BDR 

personnel to set fire in the private jeep of Maj. Ishtique in the 

garage and consequently Juel (condemner/appellant) expressed 

his joy and fired. Later on, Juel (condemner /appellant) also 

damaged a government vehicle.  



 

 

1690 

In cross-examination on behalf of condemner/appellant, 

he stated that he was at golf ground from 9.45 to 9.50 A.M. 

Maj. Shah Alam came to golf ground at about 6.15 A.M. and 

remained there till 8.45 A.M. He did not go with Maj. Shah 

Alam. To the east side of golf ground there was fencing.  

There was dissatisfaction among the BDR personnel on the 

point of their demands. He denied the suggestion that he had his 

participation to such demands. On 25.02.2009 he had his 

residence in Peelkhana. Before a year his residence was at 

outside Peelkhana although he had his posting in Peelkhana. He 

has been in Peelkhana for two years. Primarily residence is 

allocated for a year. He denied the suggestion that he was also a 

rebellion. He came to Line at about 10 A.M. and he hid himself 

there for about 5/7 minutes. At that time there was no officer in 

the Line and the Line was quite safe. They went to Line 

presuming that he will get help there from the rebellion. He 

hailed from Line No.1 but he remained in Line No.2. The stair 

was in the middle of the building. He can’t say who was 

miking. On hearing miking he left Peelkhana with his family 

members. He had his participation in ‘X¡m i¡a LjÑp§Q£’ for three 



 

 

1691 

months. He denied the suggestion that the condemner/appellant 

Shamim Al Mamun was not present in BDR. No burnt vehicle 

was seized in his presence. He denied the suggestion that at the 

instance of the authority he deposed falsely.  

P.W. 45 deposed that on 25.02.2009 he was at golf 

ground. At about 9.30 A.M. he heard firing from Darbar Hall. 

He took shelter in the office of 24 Battalion at ground floor. 

Thereafter he went behind the office and came to see the 

condemner/appellant Sepoy Juel along with Naik Subader 

Yousuf, Sweeper Majed Sarder with arms. The aforesaid BDR 

personnel set fire to motor vehicle of Maj. Istiak. On 

26.02.2009 he left Peelkhana at 3 P.M. crossing over the wall. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he knew the number of Juel 

and his proper name from earlier. He came by government 

vehicle. Driver was 53792 Nayek Salam. He denied the 

suggestion that he did not know the number of Juel. At the time 

of occurrence he was the member of ‘A’ company. He has been 

in the ‘A’ company for 10 years. Juel was in the ‘C’ company. 

He and Juel served in the same Battalion. On 25.02.2009 at 
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9.30 A.M. he was with his truck suit. At 10.30 A.M. he went to 

the office building. He denied the suggestion that Juel never 

served in ‘C’ company and he was a member of ‘B’ company. 

He denied the suggestion that he did not see Juel at the time of 

occurrence and that he deposed falsely.  

P.W.89 deposed that on the date of occurrence he was in 

the kitchen room. He heard firing sound therefrom. He also 

came to see BDR personnel to make firing. He went in to 

kitchen room. He came to know that BDR personnel killed 

army men. He remained in the kitchen. He came to see the 

condemner /appellant 68696 Sepoy Shamim Al Mamun Juel 

along with 64236 Sepoy Harun-or-Rashid, 77737 Sepoy Uttam 

Barua, 74814 Tariqul, 67026 Sepoy Hasinur to move towards 

Darber by making firing and with agitated mood. On 

26.02.2009 at about 3 P.M. he went to Line and thereafter he 

along with Delower left Peelkhana. 

 In cross-examination on behalf of the 

condemner/appellant, he stated that there were two messes in 24 

Battalion. There were separate mess commanders of 24 

Battalion and mess of Tatto show. On the date of occurrence 
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there were 7 mess commanders, 5 cooks and an assistant. The 

cooks were Nazmul, Hafiz, Salam, Md. Ali, Raju and Delower. 

The windows of the cook house were opened. He came out of 

cook house at 3 P.M. on 26.02.2009. He saw the accused at 3 

P.M. He denied the suggestion that he remained with the 

condemner/appellant. He can’t say for how many years the 

condemner/appellant Shamim al Mamun @ Juel has been 

serving in BDR. He denied the suggestion that he did not see 

any arms in the hand of the condemner/appellant.  

P.W. 116 deposed that on 25.02.2009 he was on duty at 

golf ground. At about 9.30 he heard firing at gate No.5 and came 

to see people running to and fro. On the way to his residence 

when he reached near at quarter guard he found BDR personnel 

to move towards Darber with arms. He came back to his Barak. 

Among the BDR personnel who were moving with arms he 

could identify Sepoy 64789 A. Rahman. He also could identify 

JCO 3528 Subeder Major Gofran Mollik, JCO 4275 Subeder 

Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, Habilder 34575 

Shabuddin, Sepoy 65702 Imran, Sepoy 60658 Azim, Sepoy 

76263 Arafat, Sepoy 73583 Mizanur, Sepoy 77805 Mahbub, 
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Sepoy 59938 Nannu, Sepoy 73345 Zillur, Sepoy 68079  

Shahinur, Sepoy 69082 Oshim Chakma, Lance Naik 50623 

Ekramul Hoque with arms and to talk together with agitated 

mood. He also came to see the condemner/appellant Sepoy 

68696 Shamim to make fire with arms. He tried to come back to 

his residence but being failed took shelter in JCO quarter. On the 

following day he went to his residence through gate No.5 

In cross-examination on behalf of condemner/appellant, 

he stated that at golf ground there were 50/60 BDR personnel. 

He can’t say who left golf ground at first time. At the time of 

firing Maj. Shah Alam was at golf ground. He became surprised 

at firing sound. The condemner/appellant Shamim Al Mamun 

went through between Raintree and gola-ghar at 10 A.M. He 

came to see Gofran Mollik to walk from near to Raintree. He 

denied the suggestion that he did not see the 

condemner/appellant at the place of occurrence and that with 

arms. He reiterated that he saw the condemner/appellant Shamim 

to burst fire with S.M.G.  

P.W.334 deposed that he recorded the confessional 

statement of the condemner/appellant Shamim Al Mamun after 
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providing him three hours for reflection. He identified the 

statement as exhibit 420 and his signature exhibit 420/1 series.  

He stated in his cross-examination that the Appellant was 

taken on remand for 10 days at two times. The appellant was 

brought before him on 27.04.2009. He denied the suggestion 

that he did not appraise column 5 to the appellant and that the 

appellant was not given sufficient time for reflection and that he 

recorded his statement illegally after office hour and in 

presence of the police. He denied the suggestion that he did not 

follow the provisions of law in recording the confession of the 

condemner/appellant.  

P.W.411 deposed that on 25.02.2009 he had his duty at 

Rifle Musium from 11A.M to 1 P.M. At about 9.30 A.M he 

heard firing. He came to see Naib Subedar Nazrul, 6266 Naib 

Subedar Waliullah, 34575 Habilder Sahab Uddin, 37323 

Habilder Jumarat Ali, 42562 Naik Rezaul 45277 Habilder 

Anamul, 51429 Shamsul Hoque to help the rebellions in taking 

arms. He took shelter in the Barak. Therefrom, he came to see 

77519 Sepoy Mafiz, 77544 Jashim, 77260 Salim Reza, 79202 

Binoy Karmaker, 36897 Motiur, 68306 Khorshed, 72798 Jahir, 
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41238 Anower, 54773 Hafiz and some other BDR personnel 

with arms and to make firing. Afterwards he came to see 47474 

Ekram on a pickup and the condemner/appellant 68696 Sepoy 

Juel and 78480 Sepoy Rahim to make miking. He also came to 

see the condemner/appellant 68696 Sepoy Juel and 73722 

Nazrul to make firing.  

In cross-examination on behalf of condemner/appellant, 

he stated that they were five persons for 2 hours each on duty at 

Museum. He denied the suggestion that in Museum there was 

arrangement for their shelter. He used to live on 4th floor towards 

east of the Barak. On the 4th floor he came to see the 

condemner/appellant Shamim with arms. Naik Asad was also 

with him in that room. He remained in Barak till 27.02.2009. He 

denied the suggestion that he deposed falsely as being tutored by 

I.O. He reiterated that he himself saw the condemner/appellant 

to make firing. He denied the suggestion that he deposed falsely 

implicating the condemner/appellant. 

P.W.453 deposed that on the date of occurrence he had his 

duty at central quarter guard. Central quarter guard was attacked 

at 9 A.M. He tried to come out but threatened with rifle. He 
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came to see 5/7 BDR personnel to take away bullets box by 

breaking door. He also came to see duty officer Maj. Riaz 

confined in JCO’s room under lock and key. Within a short span 

of time 30/35 rebellions took away arms by breaking door of 

Kote. He could identify them. After a while he heard firing from 

the side of Darbar. Thereafter some BDR personnel brought 

some army officers and other members to quarter guard. At noon 

some BDR personnel attempted to kill Maj. Riaz. At that time he 

was in the veranda. Sepoy Al-Amin brought a madam thereat. A 

soldier assaulted madam when she was taken there. He could 

identify the soldier. He was named Sepoy Shamim Al Mamun. 

Sepoy Shamim Al Mamun @ Juel became aggressive to kill an 

officer. He withheld Juel from such act and saved that officer.  

On the following day on 26.02.2009 Minister rescued the family 

members of army officers. He remained in soldier Barak. On 

27.02.2009 police took BDR personnel to hospital. He remained 

in the hospital.  

In cross-examination on behalf of condemner/appellant, 

he stated that Core officer was Lt. Col. Kamruzzaman. He did 

not happen to meet with him after the occurrence. He came to 
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know of Kamruzzaman from his commanding officer. He did not 

know the name of Madam who was assaulted. Mr. Rouf was a 

commanding officer of 24 Battalion. He did not happen to meet 

with him after the occurrence. He denied the suggestion that he 

deposed falsely against the condemner/appellant Juel and that he 

did not see him with SMG. 

P.W.488 deposed that on 14.09.2009 from video footage 

he identified the condemner/appellant 68696 Shamim Al-

Mamun, 3528 Subeder Major Gofran, 66203 Nazir, 73140 

Shahjahan, 74815 Faruque Ahmed, 75847 Ashraful. He 

identified their picture as exhibit CXLVIII series.  

In cross-examination on behalf of the 

condemner/appellant, he stated that there is no reference of case 

number in the picture and there is no reference of date in support 

of his signature. He denied the suggestion that he could not 

identify the accused from picture. He cannot say when the 

picture was taken. He has no negative of the picture. He deposed 

before the I.O. Raunakul twice i.e. on 10.03.2011 and 

14.09.1999. In his deposition before the I.O. he did not refer the 
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name of Ashraf, Najir, Faruk, Gofran, Juel, Shahjahan. He 

denied the suggestion that he deposed falsely as being tutored. 

P.W.580 deposed that on 25.02.2009 he was present in 

Darbar. Sepoy Moyeen and Kazal Ali entered into Darbar with 

arms. Many BDR personnel left Darbar. He also left Darbar and 

on his way to hospital he came to see the condemner/appellant 

Sepoy Jewel (68696) along with Lance Naik Ekramul (47474) 

and Ramjan to move towards Darbar on firing.  

In cross-examination on behalf of condemner /appellant 

he stated that he left Peelkhana on 26.02.2009 after evening. On 

25.02.2009 he sustained injury in Peelkhana and took treatment 

in the hospital. He has no paper for such treatment. He deposed 

before the I.O. on 17.02.2011. He denied the suggestion that he 

was exempted as an accused for deposing falsely.  

P.W.584 deposed that on the date of occurrence he 

attended Darbar. At the outset of occurrence he came out from 

Darbar and took shelter in Line No.2 of 24 Battalion and on his 

way to Line he came to see some BDR personnel to make firing 

towards Darbar and behind the garage the condemner/appellant 

68696 Juel, 6091 Subeder Younus, 3534 Majed Sarder and 
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some others. They all set fire on the motor vehicle of Maj. 

Ishtiak and Maj. Monir.  

In cross-examination on behalf of condemner/appellant 

he stated that he left Darbar at 9.40 A.M. and came to his Line. 

He worked with the condemner/appellant Juel. Darbar was 100 

yards away from Line. He came to Line on foot. He took 15/20 

minutes. He remained on 2nd floor on the Line for half an hour. 

He denied the suggestion that he did not see the 

condemner/appellant at that time and that he deposed falsely.  

P.W.590 deposed that on 25.02.2009 he was in his office. 

At about 9.30 A.M he heard firing sound from the side of 

Darber. At 10.30 A.M. he came out from the office and see the 

condemner/appellant 68696 Sepoy Shamim Al Mamun Juel 

along with 6091 Naik Subedar Yunus, 3534 sweeper Majed 

Sarder and some others to set fire on private car of Maj. Istiask 

and motorcycle of Maj. Munir. 

In cross-examination on behalf of the 

condemner/appellant he stated that at the time of hearing fire 

sound he was alone in the office. He happened to meet with 

many others when he came out from office along with Sepoy 
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Rashed and Naik Keramot. Hospital was 1 kilo and Darber was 

5/6 hundred yards away far off from 24 Battalion. Maj. Monir’s 

motor vehicle was of C.D.I 100. Garage was behind the office. 

He deposed before the investigation officer on 20.02.2011. He 

had his posting in 24 Battalion till deposition before the 

investigation officer. He denied the suggestion that he was not 

present in the office of 24 Battalion and that he did not see the 

condemner/appellant to set fire to the vehicle and that he 

deposed falsely.    

P.W.635 deposed that on 25.02.2009 he had his posting in 

BDR hospital as commander. He attended Darber with his 16 

officers out of 27 and asked the rest to perform duty in the 

hospital. DAD A. Jalil was posted at gate No.1 including the 

security of the hospital. He attended Darber before A.M. and 

took place in the middle of the Hall. DG attended Darber at 9 

A.M. While Darber was going on a BDR person entered into 

Darber with arms and pointed arms towards DG. BDR person 

was named Sepoy Moyeen. All BDR personnel stood up 

shouting ‘S¡−N¡’. Meanwhile he heard a firing. BDR personnel 

took steps to leave the Hall. DG asked all to take seat. DG 



 

 

1702 

repeatedly asked them to take seat but all BDR personnel left 

Darber. DAD asked the commanders to control their respective 

troops. He came out to the north field of Darber. A BDR person 

assaulted him physically. He sustained blood injury. He 

disclosed him as doctor and he has got open heart surgery. In 

spite of that BDR personnel assaulted him. He identified the 

BDR person named Sepoy Hasib who assaulted him from video 

footage. When Sepoy Hasib and some other armed BDR 

personnel were taking him by the side of Noor Mohammad 

School and water pump he could identify the 

condemner/appellant 68696 Sepoy Shamim al Mamun Juel, 

77737 Sepoy Uttam Barua, 64236 Sepoy Harun or Rashid all of 

24 Battalion and some other BDR personnel to take away DAD 

MS Maj. Mamun towards Dhaka Sector in way of physical 

torture upon him. BDR personnel took him to the soldiers Barak 

through BDR Sadar Battalion Office. Later on, he came to know 

that Barak was named Kortowa. BDR personnel called him in 

bad names. Habilder Assistant   Nasir EME guarded him with 

arms. He observed that BDR personnel were expressing their joy 
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in witnessing TV. They also threatened him to death at several 

times. He remained there till morning on 27.02.2009.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in BDR on 10.01.2008. Juel hailed from 

24 Battalion. He did not work in 24 Battalion. He did not see 

Juel prior to the occurrence. After the occurrence he came to see 

Juel in BDR Court. He identified Juel finding his picture and he 

got his name from the record. He did not know his name earlier. 

He came out from Darber at 9.40. He denied the suggestion that 

he deposed falsely against the condemner/appellant Juel being 

detected by the authority.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 16.04.2009 and took him 

remand for 10 days. He denied the suggestion that he obtained 

the confession of the appellant under coercion. He denied the 

suggestion that none of the P.Ws.17, 24, 29, 81 and 411 deposed 

when and where they saw the appellant and that he did not find 

any allegation against the appellant and that he implicated him 

falsely.  
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The confessional statement of the condemner/ 

appellant of Sepoy Md. Shamim Al-Mamun run as under- 

“MZ 24/2/09 Bs Zvwi‡L ivZ 3.30 Uv ch©šÍ evei MÖvDÛ, ie M¨vjvix 
†_‡K Mjd MÖvDÛ Mv‡bi g‡Â †Pqvi †bqvi Kv‡R wb‡qvwRZ wQjvg| KvR 
†k‡l wbR e¨viv‡K wM‡q NygvB| 25/2/09 Bs ZvwiL mKvj 8.00 Uvi 
c‡i Nyg †_‡K D‡V K¨vw›U‡b bv Í̄v Kwi| `ievi n‡j Avgvi wWDwU wQj 
bv| bv Í̄v K‡i G‡m Kv‡jv †MwÄ I Kv‡jv c¨v›U cwo| RyZv civi mgq 
wmcvnx dwi` †`Š‡o G‡m e‡j `ievi n‡j hy× jvM‡Q Avcbviv ZvovZvwo 
†ei nb| ZLb jvB‡b wQj nvwej`vi iwKe I nvwej`vi ZwiK| Avwg 
†Mvjv¸wj I wPrKvi ïb‡Z cvB| Avwg 24 e¨v‡Uwjqv‡bi ˆmwbK e¨vivK 
bs 2 Gi c~e© cv‡k _vKZvg| e¨viv‡K wZb Zjvq _vKZvg| 3/4 Rb jvj 
gy‡Lvkavix Avgv‡`i e¨viv‡K Xz‡K e‡j ÔÔ†Zviv GLv‡b wK Ki‡ZwQm| 
AvR‡K we,wW Avi ¯̂vaxb| †KvZ †Lvjv Av‡Q| †mLv‡b wM‡q A ¿̄ †b| 
Zv‡`i mevi nv‡Z A ¿̄ wQj| Avwg RyZv c‡i `vwo‡q _vK‡j Zv‡`i 
GKRb Avgv‡K jvw_ †g‡i e‡j †h, ZvovZvwo †Kv‡Z hv| A ¿̄ †b| Gici  
Avwg wb‡P †b‡g Avwm| bvgvi mgq 1 Zjvi wmwo‡Z `vwo‡q ‡`wL †h, 24 
e¨v‡Uwjqv‡bi wmcvnx gvmyg, nvwej`vi Aveyj Kv‡kg wmMb¨vj, nvwej`vi 
RygviZ Avgv‡`i 2.I.C ‡gRi kvn Avj‡gi mv‡_ Avgv‡`i ev‡¯‹U MÖvD‡Û 
nvZ †b‡o †b‡o K_v ej‡Q| wmcvnx gvmyg jvB‡bi w`‡K P‡j hvq| evKx 
ỳÕRb †gRi m¨vi‡K wmMb¨vj iæ‡g wb‡q wbivc` RvqMvq AvU‡K iv‡L| 

Gici Avwg wmwo †_‡K †b‡g †Kv‡Zi w`‡K hvB| ZLb Abygvb mKvj 
10.00/10.20 Uv n‡e| A‡b‡K A ¿̄ wb‡q hvw”Qj| Zv‡`i wPb‡Z cvwi 
bvB| GKRb ˆmwbK meyR is‡qi gy‡Lvk cov, nv‡Z 2 Uv Gm,Gg, wR 
wb‡q †ei Av‡m †KvZ †_‡K| †m Avgv‡K GKUv Gm.Gg.wR †`q| H 
Gm.Gg.wRi g¨vMvwR‡b ¸wj wQj bv| Gici Avwg †m±i jvB‡bi w`‡K 
†`Š‡o P‡j Avwm| †m±i Ges 24 e¨v‡Uwjqv‡bi gvSLv‡b 3Uv Ggywbkb 
e· †Lvjv cvB| †mLvb †_‡K Avwg GK gyV ¸wj †bB| Abygvb 20/22 
ivDÛ ¸wj wQj| Gici Avwg †`Š‡o †m±i gmwR‡`i iv Í̄v w`‡q †Rwm I 
d¨vwgwj †KvqvU©v‡ii mvg‡bi cvwbi U¨vw¼‡Z ewm| †mLv‡b g¨vMvwR‡b ¸wj 
†jvW Kwi Ges e‡m _vwK| Gi g‡a¨ ¸wji kã n‡ZB _v‡K| mevB‡K 
†`Šov‡`Šwo Ki‡Z †`wL| GB mgq †m±i gmwR` †_‡K gvBwKs K‡i ejv 
nw”Qj †h, Avcbviv G‡jv‡g‡jv †Nviv‡div bv K‡i wW‡d‡Ý hvb, cÖwZ 
†M‡U †M‡U hvb I ‡`qv‡j †`qv‡j hvb| AviI e‡j †h, Avgv‡`i `vex 
miKvi‡K ejv nB‡Q| `vex My‡jvi K_v e‡j Ges wegvb nvgjv n‡Z cv‡i 
e‡j wbivc` ’̄v‡b _vK‡Z e‡j| Gici Avwg †`Š‡o 5 bs †M‡Ui w`‡K 
hvB| †mLv‡b mvivw`b A_©vr 5.30 Uv weKvj ch©šÍ wWDwU Kwi| wWDwUiZ 
Ae ’̄vq mvsevw`K Avgv‡K we‡ ª̀v‡ni KviY wRÁvmv Ki‡j Avwg ewj †h, 
(1) wbR¯̂ Awdmvi wb‡qvMi `vex (2) wgk‡bi `vex (3) Acv‡ikb 
Wvjfv‡Zi mwVK wnmv‡ei `vex Gme ewj hv Avwg gvB‡K ï‡bwQ| †mLv‡b  
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†ejv 1.00 Uvi w`‡K Avgv‡`i 24 e¨v‡Uwjqv‡bi wmcvnx bvwRi I ev‡Q` 
wWDwU K‡i| Ab¨vb¨ e¨v‡Uwjqv‡bi A‡b‡K wQj| Zv‡`i wPwb bv| mevi 
nv‡Z A ¿̄ wQj| 5.00 Uvi c‡i bv‡qK gwbiæj Bmjvg evRv‡ii e¨vM wb‡q 
†`qvj Uc‡K †fZ‡i †Xv‡K| gy‡Lvkavix ˆmwbKiv G‡m K‡qKevi Z`viwK 
K‡i hvq| Gici mÜ¨vi c‡i jvB‡b wdwi| jvBb AÜKvi| ¸Re ïwb †h, 
wegvb nvgjv n‡e Rb¨ jvBU eÜ| Avwg Gici weQvbvq ï‡q cwo I c‡i 
Nywg‡q hvB| ciw`b 26/2/09 Bs Zvwi‡L mKvj Abygvb 8.00 Uvi c‡i 
Nyg †_‡K DwV Ges j¨vÝ bv‡qK dwi`‡K †`wL| †ejv 11.00 Uvi w`‡K 
†Kv‡Z wM‡q A ¿̄ Rgv w`‡q _vwK| dwi‡`i Kv‡Q ïwb †h, A‡b‡K cvwj‡q 
hv‡”Q| Gici Avwg †cvkvK Ly‡j, †Mvmj K‡i weKvj 4.00 Uvi c‡i 
†WBix dv‡g©i †`qvj Uc‡K cvwj‡q hvB| Gici MveZjx hvB| †mLv‡b 
m`iNv‡U Avwm| †mLv‡b GKUv †nv‡U‡j Ae ’̄vb Kwi| 03/03/09 Bs 
ZvwiL mKv‡j Avevnbx gv‡V †hvM`vb Kwi| Avgvi evev Avgv‡K †dvb 
Ki‡j Zvi mv‡_ K_v nq| GB Avgvi e³e¨| hv mZ¨ Rvwb ZvB 
ejjvg|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. By his confessional statement as recorded by P.W. 

367 it appears that he took up S.M.G and ammunition and 

delivered speech before media expressing their grievances and 

also participated actively to the rebellion placing him on duty as 

defence against the counter attack by the law enforcing 

agencies  ‘‡m±i gmwR` †_‡K gvBwKs K‡i ejv nw”Qj †h, Avcbviv G‡jv‡g‡jv 

†Nviv‡div bv K‡i wW‡d‡›m hvb| cÖwZ †M‡U †M‡U hvb I †`qv‡j †`qv‡j hvb| 

............. Avwg †`Š‡o 5bs †M‡Ui w`‡K hvB| †mLv‡b mvivw`b A_©vr 5.30 Uv 

weKvj ch©š— wWDwU Kwi|’ 

The learned Deputy Attorney General further submits 

that P.W. 17, 19, 23, 24, 29, 45, 89, 116, 411, 453, 580, 584, 

590 and 635 all are eye witnesses to his active participation to 

the occurrence. P.W. 17 saw the condemner/appellant to hasten 

away Maj. Mamun (deceased) with other accused being 

blooded and injured towards north wherefrom he heard firing 

sound and later on saw the dead body of Maj. Mamun. He 

reiterated that he saw the condemner with arms. P.W. 23 

deposed in corroboration of P.W. 17 in hastening away Maj. 
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Mamun by the condemner/appellant and others and ultimately 

committing his murder. P.W. 19, 24, 29, 45, 89, 116, 411, 580, 

584, 635 all saw the condemner/appellant with arms, in 

unlawful assembly and to make firing. P.Ws. 29 and 45 also 

saw the condemner/appellant to set fire and damage the 

vehicles. P.W. 453 saw the condemner/appellant to assault a 

lady at quarter guard and also attempted to kill an officer 

thereat. P.W. 488 identified the condemner/appellant from 

video footage exhibit- CXLVIII(A) of the occurrence. No 

ambiguity appears in identifying the condemner/appellant. The 

condemner/appellant is Sepoy 68696 Md. Shamim Al-Mamun 

@ Juel as it is evident from the testimonies of P.W. 89, 411, 

453, 580, 584, 590, 635 and signature that appears in his 

confessional statement, exhibit- 420.  

The learned Deputy Attorney General also submits that 

the evidence of prosecution witnesses appears worthy of credit 

and trial court rightly found him guilty of the offence and 

sentenced him accordingly and that in view of the above facts 

and circumstances of the case and evidence on record he urges 
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to accept the Reference against him as the charges under section 

302/149 being proved beyond reasonable doubt.      

Mr. Khnadaker Mahbub Hossain, the learned Counsel 

appearing with Mr. M. Masud Rana on behalf of the 

condemner/appellant submits that the identification of the 

condemner/appellant by the P.Ws is not proper. The 

condemner/appellant is Sepoy 68696 Md. Shamin Al Mamun, 

but P.W 17 refers him simply Sepoy Mamun without his 

Battalion and Regiment number. P.Ws. 19, 29, 45, 411 and 580 

did not refer the name of the condemner/appellant. They refers 

the name as Sepoy Juel. None of them except P.Ws. 411 and 580 

refer the Battalion and Regiment number of the 

condemner/appellant. In C.S there is no reference that the 

condemner/appellant is also named as Juel. P.Ws 23 and 24 

refers the condemner/appellant as Sepoy Shamim Al Mamun of 

24 Battalion but none of them refer his regiment number. P.W. 

89 although refers his regiment number and named as Shamim 

Al Mamun Juel but he could not say the service age of the 

condemner/appellant. P.W. 116 refers the condemner/appellant 

as Sepoy Shamim. None of the above witness identified the 
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condemner/appellant on  dock. He submits that in view of the 

above facts their evidence as against the condemner/appellant 

appears vague, unacceptable. 

Mr.  Khnadaker Mahbub Hossain further submits that the 

claim of P.W. 17 to see the condemner/appellant to take away 

Maj. Mamun as injured and blooded condition from bathroom 

and that of P.W. 19 from 3rd floor of 24 Battalion appears 

improbable, impracticable and can’t be relied on. P.W. 23 claims 

to hid himself in the store room. In the prevailing horrific 

situation his claim of coming out from the store room and to see 

the condemner/appellant to take away Maj. Mamun as injured 

and blooded condition also appears doubtful and unreliable. 

P.W. 635 simply saw the condemner/appellant to take away Maj. 

Mamun towards Dhaka Sector. Taking of Maj. Mamun towards 

Dhaka Sector finds no corroboration by any other witness. P.Ws. 

45 and 590 claim to see the condemner/appellant simply to set 

fire on the vehicle and cause damage to the vehicle. But no such 

damaged vehicle was seized and produced before the court. 

P.Ws. 89, 116, 411, 453, 580, 584 do not disclose any offence 

against the condemner/appellant. They simply saw him either 
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with arms or to make firing. Their evidence do not disclose any 

culpability of any offence against the condemner/appellant. 

Admittedly (as admitted by P.W. 654, the investigation officer) 

the condemner/appellant was taken on remand for 10 (ten) days 

and his confession thus appears a product of torture and it does 

not bear any evidentiary value. No footage appears to the effect 

that he had active participation to the occurrence and he exposed 

his grievances before media.  

Mr. Hossain lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Md. Shamim Ali-

Mamun stated in his confessional statment– 

“Avwg 24 e¨v‡Uwjqv‡bi ˆmwbK e¨vivK bs 2 Gi c~e© cv‡k _vKZvg| 

e¨viv‡K wZb Zjvq _vKZvg| 3/4 Rb jvj gy‡Lvkavix Avgv‡`i e¨viv‡K 

Xz‡K e‡j ÔÔ†Zviv GLv‡b wK Ki‡ZwQm| AvR‡K we,wW Avi ¯̂vaxb| †KvZ 

†Lvjv Av‡Q| †mLv‡b wM‡q A ¿̄ †b| Zv‡`i mevi nv‡Z A ¿̄ wQj| Avwg 

RyZv c‡i `vwo‡q _vK‡j Zv‡`i GKRb Avgv‡K jvw_ †g‡i e‡j †h, 

ZvovZvwo †Kv‡Z hv| A ¿̄ †b| Gici  Avwg wb‡P †b‡g Avwm| bvgvi mgq 

1 Zjvi wmwo‡Z `vwo‡q ‡`wL †h, 24 e¨v‡Uwjqv‡bi wmcvnx gvmyg, 

nvwej`vi Aveyj Kv‡kg wmMb¨vj, nvwej`vi RygviZ Avgv‡`i 2.I.C 
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‡gRi kvn Avj‡gi mv‡_ Avgv‡`i ev‡¯‹U MÖvD‡Û nvZ †b‡o †b‡o K_v 

ej‡Q| wmcvnx gvmyg jvB‡bi w`‡K P‡j hvq| evKx ỳÕRb †gRi m¨vi‡K 

wmMb¨vj iæ‡g wb‡q wbivc` RvqMvq AvU‡K iv‡L| Gici Avwg wmwo †_‡K 

†b‡g †Kv‡Zi w`‡K hvB| ZLb Abygvb mKvj 10.00/10.20 Uv n‡e| 

A‡b‡K A ¿̄ wb‡q hvw”Qj| Zv‡`i wPb‡Z cvwi bvB| GKRb ˆmwbK meyR 

is‡qi gy‡Lvk cov, nv‡Z 2 Uv Gm,Gg, wR wb‡q †ei Av‡m †KvZ †_‡K| 

†m Avgv‡K GKUv Gm.Gg.wR †`q| H Gm.Gg.wRi g¨vMvwR‡b ¸wj wQj 

bv| Gici Avwg †m±i jvB‡bi w`‡K †`Š‡o P‡j Avwm| †m±i Ges 24 

e¨v‡Uwjqv‡bi gvSLv‡b 3Uv Ggywbkb e· †Lvjv cvB| †mLvb †_‡K Avwg 

GK gyV ¸wj †bB| Abygvb 20/22 ivDÛ ¸wj wQj| Gici Avwg †`Š‡o 

†m±i gmwR‡`i iv Í̄v w`‡q †Rwm I d¨vwgwj †KvqvU©v‡ii mvg‡bi cvwbi 

U¨vw¼‡Z ewm| †mLv‡b g¨vMvwR‡b ¸wj †jvW Kwi Ges e‡m _vwK| Gi 

g‡a¨ ¸wji kã n‡ZB _v‡K| mevB‡K †`Šov‡`Šwo Ki‡Z †`wL| GB mgq 

†m±i gmwR` †_‡K gvBwKs K‡i ejv nw”Qj †h, Avcbviv G‡jv‡g‡jv 

†Nviv‡div bv K‡i wW‡d‡Ý hvb, cÖwZ †M‡U †M‡U hvb I ‡`qv‡j †`qv‡j 

hvb| AviI e‡j †h, Avgv‡`i `vex miKvi‡K ejv nB‡Q| `vex My‡jvi 

K_v e‡j Ges wegvb nvgjv n‡Z cv‡i e‡j wbivc` ’̄v‡b _vK‡Z e‡j| 

Gici Avwg †`Š‡o 5 bs †M‡Ui w`‡K hvB| †mLv‡b mvivw`b A_©vr 5.30 

Uv weKvj ch©šÍ wWDwU Kwi|’ 

No evidence appears that his confession was obtained by 

way of appression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 
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referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 19, 24, 29, 45, 

89, 116, 411, 453, 480, 584, 635 provide direct evidence of his 

participation to the occurrence as members of unlawful 

assembly holding arms by plundering kote and magazine to 

impliment their common intention to kill army officers ‘†Kvb 

Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z 

n‡e|’ P.W. 488 identified him in footage,  exhibit CXLVIII(A) 

in his appearance as a rebellion.  

P.W. 17 deposed – 

‘Avwg ev_i“‡g AvZ¥‡Mvcb Kwi| c‡i wmcvnx DËg eo~qv, wmcvnx gvgyb, 

wmcvnx nvi“b, wmcvnx ZvwiKzj mn A‡b‡K i³v³ I AvnZ Ae ’̄vq †gRi gvgyb‡K 

†U‡b †nuP‡o DËi w`‡K wb‡q hvB‡Z‡Q| wKQy¶Y c‡i ¸wji kã cvB| c‡i †gRi 

gvgy‡bi g„Z‡`n †`L‡Z cvB|’  

P.W. 19 deposed-  

‘AvwgI GK ch©v‡q `ievi nj Z¨vM Kwiqv 24 e¨vUvwjq‡bi w`‡K iIqvbv 

w`‡q †`L‡Z cvB A‡bK mk ¿̄ wewWAvi m`m¨ `ievi n‡j j¶¨ K‡i ¸wj Ki‡Q| 

Avwg Avgvi wbR BDwbU 24 e¨vUvwjq‡b P‡j Avwm Ges 21 bs ˆmwbK jvB‡b 
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Z…Zxq Zjvq Ae ’̄vb Kwi| jvB‡bi wcQ‡b Ae ’̄vbKv‡j Abygvb 12Uvi w`‡K 

†`L‡Z cvB 24 e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx 

Ry‡qj, wmcvnx nvi“b, wmcvnx Zv‡iKzj, cvPK gwRei mn A‡bK mk ¿̄ we‡ ª̀vnx 

AcgvbRbK Ae ’̄vq Wvt †gRi gvgyb mv‡ne‡K AvnZ I i³v³ Ae ’̄vq gvi‡Z 

gvi‡Z ˆmwbK †g‡mi DËi-cwðg KY©v‡i wb‡q hvq|’ 

P.W. 23 deposed-  

‘24 e¨vUvwjq‡bi 1/2 Rb ˆmwbK jvB‡bi gvSLv‡b Avm‡j †`wL 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx kvgxg Avj 

gvgyb, wmcvnx ZvwiKzj mn A‡b‡K mk ¿̄ Ae ’̄vq  †gRi Wvt gvgyb‡K AvnZ I 

i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK †g‡Qi DËi cwðg Kb©v‡i wb‡q Av‡m| 

†mLv‡b mk ¿̄ Ae ’̄vq `vwo‡q _vKv bv‡qK my‡e`vi Bmjvg DwÏ‡bi wb‡ ©̀‡k j¨vt 

bv‡qK †gvRv‡¤§jmn mK‡j †gRi gvgyb‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 24 deposed-  

‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 
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ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 29 deposed-  

‘GKB mg‡q wmcvnx Ry‡qj, Rwmg, A ¿̄ wb‡q fire Ki‡Z _v‡K| Gi 

wKQz¶b c‡i †M‡i‡R ivLv †gRi BmwZqv‡Ki e¨w³MZ Rxc MvwowU wmcvnx Ry‡qj 

mn AviI GKRb Av¸b w`‡q cywo‡q †d‡j| c‡i Ry‡qj fire K‡i I Dj−vk K‡i| 

c‡i Ry‡qj miKvix GKwU Mvoxi ¶wZ mvab K‡i|’ 

P.W. 45 deposed-  

‘Avwg Avgvi 24 e¨vUvwjq‡bi bxP Zvjvq Awdm K‡¶ Ae ’̄vb †bB| 

†mLvb †_‡K Awd‡mi †cQ‡b hvB I bv‡qK my‡e`vi BDbym, wmcvnx Ry‡qj, Svo–

`vi gv‡R` mi`vi‡K mk ¿̄ Ae ’̄vq †`wL| ZLb H 3 Rb †M‡i‡R _vKv †gRi 

gywb‡ii 1wU gUi mvB‡Kj †gRi BmwZqv‡Ki GKwU Mvox fvsPzi K‡i I cywo‡q 

†d‡j|’ 

P.W. 89 deposed-  

‘Avwg ivbœvN‡i Ae ’̄vb Kwi| we‡ ª̀vnx‡`i mk ¿̄ Ae ’̄vq †`L‡Z cvB| 

Zv‡`i g‡a¨ 77737 wmcvnx DËg eo~qv, 68696 wmcvnx kvwgg Avj gvgyb 

Ry‡qj, 64236 wmcvnx nvi“b Ai iwk`, 74814 wmcvnx ZvwiKzj, 67026 

wmcvnx nvwmbyi‡K D‡ËwRZ Ae ’̄vq fire Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL 

25/2/09 Zvwi‡L|’ 
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P.W. 116 deposed-  

‘68696 wmcvnx kvgxg‡K A ¿̄ wb‡q G‡m ¸wj Qyo‡Z _vK‡j Avwg f‡q 

evmvq hvIqvi †Póv Kwi| wKš‘evmvq †h‡Z bv †c‡i JCO †KvqvU©v‡i AvZ¥‡Mvcb 

Kwi|’ 

P.W. 411 deposed-  

‘wKQy¶b c‡i 47474 BKevj‡K Pick up G †`wL 68696 wmcvnx 

Ry‡qj, 78480 wmcvnx iwng‡K gvBwKs Ki‡Z †`wL| wKQy c‡i 68696 wmcvnx 

Ry‡qj 73722 bRi“j‡K dvqvi Ki‡Z †`wL|’ 

He reiterated in his cross-examination- ‘GB Avmvgx wb‡R ¸wj 

K‡i‡Q Avwg †`‡LwQ|’ 

P.W. 453 deposed-  

‘Ab¨ GKRb ‰mwbK GK g¨vWvg‡K Avbvi mgq g¨vWv‡gi Mv‡j Po gv‡i| 

Avwg H ‰mwbK‡K wPb‡Z cvwi †m wmcvnx kvwgg Avj gvgyb 24 e¨vUvwjqb wmcvnx 

kvwgg Avj gvgyb Ry‡qj GKRb Awdmvi‡K gvivi Rb¨ gwiqv n‡q D‡V|’ 

P.W. 580 deposed-  

‘`ievi nj †_‡K †ei n‡q nvmcvZv‡j hvIhvi mgq wmcvnx   Ry‡qj     

(68696) I j¨vt  bv‡qK BKivgyj†K  ( 47474) Ges igRvb†K `ievi n‡ji 

mvg‡b ¸wj Ki‡Z †`wL |’ 

P.W. 584 deposed-  
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‘24 e¨vUvwjq‡b 2 bs ‰mwbK jvB‡b Ae ’̄vb Kwi| hvIqvi c‡_ A‡bK 

mk¦̄ ¿ ˆmwbK †K ‡`wL Zviv `ievi n‡ji w`‡K ¸wj Qzi‡Z‡Q| M¨v‡i‡R wcQ‡b 

6091 my‡e`vi BDbym, 68696 wmcvnx Ry‡qj, 3534 Svo„`vi gv‡R` mi`vi mn 

K‡qKRb †`wL|’ 

P.W. 590 deposed- 

‘Abygvb 10
1
2  Uvq i“g †_‡K †ei n‡q ‡`wL 24 e¨vUvwjq‡bi wcQ‡b 

6091 bvt myt BDbym 68696 wmcvnx kvwgg Avj gvgyb Ry‡qj 3534 Svoy`vi 

gv‡R` mi`vi mn †gRi gywb‡ii gUi mvB‡Kj I ‡gRi BmwZqv‡Ki private 

car fvsPzi K‡i Av¸b jvMvB‡Z‡Q |’ 

P.W. 635 deposed-  

‘wmcvnx nvwme I Ab¨iv mk ¿̄ Ae ’̄v Avgv‡K byi †gvt ¯‹z‡ji mvg‡b w`‡q 

cvwbi cv‡¤úi cv‡k¦©i iv¯—v a‡i m`i e¨vUvwjq‡bi mvg‡b w`‡q wb‡q hvIqvi 

cÖv°v‡j †`L‡Z cvB 77737 wmcvnx DËg eo–qv 24 e¨vUvwjqb, 68696 wmcvnx 

kvwgg Avj gvgyb Ry‡qj, 24 e¨vUvwjqb, 64236 wmcvnx nvi“b Ai iwk` 24 

e¨vUvwjqb, G‡`i m‡½ Av‡iv wKQz wewWAvi mk ¿̄ m`m¨ GKB iv¯—v a‡i DAD 

MS  ‡gRi gvgyb‡K wbhv©Zb KiZt †U‡b wnP‡o XvKv †mKU‡i wb‡q hv‡”Q|’ 

There appears no doubt to his identification. The 

condemner/appellant is named Shamim-Al-Mamun @ Juel as 

he signed in his confessional statement exhibit- 420 ‘¢p: ®j¡: 
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n¡j£j Bm  j¡j¤e S¤−um, ®l¢S: ew- 68696z’. P.Ws. 84, 590, 635 named 

him as ‘¢pf¡q£ n¡j£j Bm j¡j¤e S¤−um’ with regiment No. 68696. P. 

W. 453 named him as ‘¢pf¡q£ Bm j¡j¤e S¤−um’ and he was cross-

examined on behalf of Shamim-al-Mamun Juel. P. W. 116, 411, 

488, 580, 584 identified him with his regiment No. 68696.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in Reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.57 Sepoy/75285 Md. Siddique Alam. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.35 Sepoy Md. Tobbach Ali 

 P.W.77 Major Rukhsana Khanom 

 P.W.154 Major Md. Jayedi Ahsan Habib 

 P.W.335 Dilara Alo Chandona, Magistrate 

 P.W.412 Major Khaled Ahmmed 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused –Sepoy Md. Kazal Ali (C.S.11) 

  Sepoy Md. Rajibul Hassan(C.S.63). 
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 Prosecution at the time of placing evidence before us 

adduced evidence.  

P.W. 550 Begum Shahinur Parveen Joba.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P. W. 35 deposed that on 25.02.2009 he had his duty at 

sector magazine and on that day he had with him Habilder 

Habibur, Habilder Majid, Habilder Kalam, Sepoy Munnaf, 

Sepoy Lutfor, Sepoy-Al-Amin and Sepoy Abu Bakkar and they 

had their duty from 7 A.M. to 9 A.M. Making over the charge 

he went on rest at 9 A.M. At about 9.15 A.M. 14/15 rebellions 

entered into magazine. They asked to open the door and 

threatened their life. Among them, he could identify the 

condemner/appellant Sepoy Siddique, Sepoy Altaf, Sepoy 

Mizan of 44 Battalion and Sepoy Paltan Chakma and Sepoy 

Lutfor Alam of 44 Battalion. DAD Miraz took away arms from 

the guards on duty and kept the arms of other guards under lock 

and key. Due to unarmed he could not make protest. The 



 

 

1725 

rebellions took away arms and ammunitions and locked the 

door keeping him inside. He came out from the back door and 

see hundreds of rebellions taking arms and firing rampantly. 

Being afraid he took shelter in 24 Battalion and on the 

following day on 26.02.2009 he left Peelkhana.  

He was not cross-examined on behalf of the 

condemner/appellant. 

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 a BDR person entered into Darbar. He was Moyen. 

Thereafter Kajal entered into Darbar. Officer disarmed Moyeen. 

All BDR personnel stood up and began to run away. Afterwards 

she heard firing. Lt. Col. Yesmin and Maj. Farjana were with 

her. At one stage they hid themselves behind the screen of the 

stage. At 10.30 BDR rebellions entered into Darbar by making 

fire. One BDR person directed in a megaphone to surrender. 

She came to see 10/15 BDR personnel with arms. Among them 

she came to see Sepoy Selim Reza with arms and megaphone. 

He directed them pointing arms to come out. One of the 

rebellions fired on Lt. Col. Kaisar and killed him. Selim Reza 
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took them out through west gate. The rebellions at outside of 

Darbar fall in them and one of the rebellions kicked on Lt. Col. 

Lutfar Rahman and consequently Lt. Col. Lutfar Rahman and 

they- three lady doctors fell down. Later on, they were 

compelled to get up on a pick-up. In the pick-up there were 

three armed rebellions and three boxes of ammunitions. The 

rebellions pushed down Lt. Col. Lutfar, Kazi Rabi Rahman and 

Maj. Zahid from Pick-up. They were taken into hospital and 

compelled to go to O.T. They were confined there and 

compelled to provide treatment to the rebellions. On the 

following day at evening she came out from hospital and left 

Peelkhana. Later on, she identified the condemner/appellant 

Sepoy Siddik along with Habilder Monirujjaman, DAD Nasir, 

Sepoy Selim Reza, Sepoy Kajal Ali, Sepoy Moyeen Uddin, 

Sepoy Sahabuddin,  Sepoy Sumon Mia, Sepoy Sajjad, Sepoy 

Saidul, Sepoy Ibrahim, Sepoy Obaidul, Lance Naik Ekram, 

Sepoy Habilder, Sepoy Jashim Mollik, Sepoy Mahin, Sepoy 

Muhit, Sepoy Mehedi Hasan and Sepoy Rafiqul Islam with the 

photo from the office of BDR Headquarter since she saw them 

in Darber.  
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In cross-examination on behalf of the 

condemner/appellant, she admitted that no such photo she 

found in the Court by which she identified the 

condemner/appellant and no such photo was seized. She further 

admitted that she did not identify the condemner/appellant in 

any other way excepting the photo.She further admitted that the 

condemner/appellant Siddique Alam did not serve with her.  

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Rifle Battalion, Dinajpur. He came to Peelkhana on 

16.02.2009 and on the date of occurrence i.e. on 25.02.2009 he 

was in Darber. After commencement of Darber Sepoy Moyeen 

entered into Darber with arms. Sepoy Kajal followed Moyeen 

with arms. DG asked all to take seat. He asked General Tareq for 

help. DG took shelter to the north side of stage. Beside D.G, 

DDG Bari, Col. Anis and some other were there. He was to the 

south of stage. Sepoy Mamun took away his mobile. He found 

4/5 BDR personnel outside Darber in aggressive mood. He could 

identify Sepoy Rion and the condemner/appellant Siddique. 

One of them assaulted him with rod. Sepoy Ramjan also took 

away his another mobile.  
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In cross-examination on behalf of condemner/appellant, 

he stated that he took seat in Darber at 1st row. He cannot say 

where Lt. Col. Sams had his seat.  At the time of occurrence he 

was with the rank of Maj. After a month of the occurrence he 

joined in RSU. He never served in 44 Battalion. He did not see 

use of hand mike in Darbar. He was together with Maj. Anis, Dr. 

Roksana and Pesh Imam. He had talk with them after the 

occurrence. Pesh Imam died afterwards. He denied the 

suggestion that Pesh Imam was killed apprehending disclosure 

of truth. He knew Mowlana Siddiqur Rahman. He denied the 

suggestion that he did not see the condemner/appellant Sepoy 

Siddique at the time of occurrence. He denied the suggestion that 

at the time of occurrence the condemner/appellant Sepoy 

Siddique was in Barak and that he deposed falsely against him. 

P.W.335 is the recording Magistrate of the confessional 

statement of the condemner/appellant. She deposed that she 

recorded the confessional statement of the condemner/appellant 

on 27.04.2009 in compliance of the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the condemner/appellant as exhibit 

450 and his signature 450/1 series.  

In cross-examination on behalf of the 

condemner/appellant she stated that the case number as referred 

in the statement is not his hand writing. There is no initial 

against over writing. The condemner/appellant did not disclose 

him of any torture. The condemner/appellant was kept under the 

custody of the steno-typist. He denied the suggestion that he did 

not record the confession of the condemner/appellant in 

compliance with the provisions of law.  

P.W.412 deposed that he joined in BDR in 2006. On 

25.02.2009 he had his duty at record wing as R.O-1. He went to 

Darber at 8.45 and took seat on 2nd row. Darber started at 9 A.M. 

At about 9.30 A.M. Sepoy Moyeen came up on the stage with 

Rifle and moved towards DG. DDG and some other officers 

disarmed him. BDR personnel then shouted ‘S¡−N¡’ and were 

taking exist. At one stage he came out from Darber and 

happened to see 20/25 BDR personnel within the gate of the 

residence of Principal of Noor Mohammad School. Two soldiers 

with arms came down from pick up to the west of the school. He 
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moved towards swimming pool and took shelter behind a 

Mahogany tree. He observed that pick up with arms was moving 

towards him. He identified the condemner/appellant Sepoy 

Siddique of 44 Battalion who pointed Rifle towards him and 

made three round firing aiming at him.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. the 

No. of A.B. Siddique 75285. He did not depose of Siddique’s 

No. as 63921.  

P.W.550 deposed that she is the wife of Lt. Col. Shahidul 

Islam. Her husband left the residence on 25.02.2009 in order to 

attend Darbar. At 9.30 A.M. Lance Naik Harun informed her 

over phone of disorder in Darbar. She also talked with her 

husband over phone and her husband told her to remain in the 

residence closing the door. 44806 Havilder Salam told her over 

phone that in Darbar there happened firing and also told her son 

that all army officers be killed. Some BDR personnel pull down 

the door of her residence and call the army officer by filthy 

language and took away her belongings.  On the following day at 

4 P.M. she was taken out from her residence. Some BDR 
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personnel wanted to finish them. Later on, she identified them 

from video footage.  Among the BDR personnel who ill-treated 

her inhumanly he identified the condemner/appellant Sepoy 

Siddique Alam, Sepoy Habibur Rahman, Sepoy Sourob 66999, 

Sepoy Mukul 69638, Hossain, Sepoy Raju, Sepoy Paltan 

Chakma, Sepoy Shahidullah, Zakir Hossain, Sepoy Atiqur 

Rahman, Sepoy Ramjan and Sepoy Khorshed. On 26.02.2009 

Sepoy Nasir appearing at the residence of his father-in-law 

admitted that he killed DG along with others.  

In cross-examination on behalf of condemner/appellant 

and others she admitted that no such video footage is available in 

the Court. She can’t say when she saw the video. She further 

admitted that neither the Magistrate nor the accused were present 

when she saw the video. She did not see the 

condemner/appellant when they were in service in Peelkhana. 

She denied the suggestion that she deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 22.04.2009. The appellant was 

in Peelkhana. He recorded the statement of P.W.154 on 



 

 

1732 

22.03.2009. He did not record the badge No. of the appellant.  

P.W.35 referred the name of accused as A.B Siddique. He 

denied the suggestion that the appellant was not the real 

Siddique. The appellant was aged 24. He denied the suggestion 

that he implicated the appellant falsely without proper 

investigation and identification of the accused.  

The Confessional Statement of the appellant Sepoy 

Md. Siddique Alam runs as under- 

“Avgvi bvg wQwÏK Avjg| wmcvnx bs 75285| Avwg 15/1/06 mv‡j 

we.wW.Avi G †hvM`vb Kwi| MZ 3/7/06 mv‡j 44 ivB‡djm e¨vUvwjqv‡b e`jx 

n‡q Avwg wewWAvi m`i `dZi wcjLvb XvKvq †hvM`vb Kwi| 24/2/09 ZvwiL 

Avwg Kv‡ji weeZ©b evsjv‡`k bv‡g ivB‡djm mßvn Dcj‡¶¨ cÖavbgš¿xi c¨v‡i‡W 

wQjvg| 25/2/09 Zvwi‡L mKvj 7 Uvq Nyg †_‡K D‡V bv Í̄v †L‡q wmMb¨vj †m±i 

MªvD‡Û hvB| mKvj AvUUvq Avgv‡`i djBb nq| Avgv‡`i †K ejv nq †h H w`b 

Avgv‡`i c¨v‡iW gvjvgvj Rgv †bqv n‡e bv| gvjvgvj 27/2/09 ZvwiL Rgv 

cÖ̀ v‡bi Rb¨ nvwej`vi I Í̄v` Avãyj gwZb Avgv‡`i wb‡ ©̀k †`q| Gi ci Avwg 

44 e¨vUvwjq‡bi jvB‡b P‡j hvB| jvB‡b wM‡q Avwg Nywg‡q cwo| Abygvb mv‡o 

bqUvi w`‡K Avwg ¸wji k‡ã †R‡M DwV| wKQz¶b ci Avgv‡`i jvB‡bi mvg‡b 

duvKv ¸wji AvIqvR cvB| 44 e¨v‡Uwjq‡bi K‡›Uªvj iæg †_‡K gvB‡K †Nvlbv ïwb 

†h Avgv‡`i‡K wb‡P ‡b‡g A ¿̄ wb‡Z ejv n‡”Q Ges Avgv‡`i nv‡Z A ¿̄ bv _vK‡j 

¸wj K‡i †g‡i †djv n‡e e‡j ûwkqvwi †`qv n‡”Q| ZLb Avwg ZwoNwo K‡i 

D‡VB Bbwbdg© jvMv‡q wb‡P †b‡g A ¿̄vMv‡i P‡j hvB| A ¿̄vMvi †_‡K Avwg GKUv 

PvBwbR ivB‡dj †bB| H mgq mevB B‡”Qg‡Zv A ¿̄ wbw”Qj| A ¿̄vMvi †_‡K †ei 

n‡ZB †`wL BDR Gi †cvkvK civ K‡qKRb gyL †eu‡a ¸wj weZiY Ki‡Q| 
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Avgv‡KI 5 ivDÛ ¸wj †`qv nq| Avwg 24 ivB‡dj  e¨vUvwjq‡bi mvg‡b wM‡q 1 

ivDÛ ¸wj Qzuwo| A‡b‡KB ZLb dvqvwis KiwQj| Gici Avwg Awdmvm© †g‡mi 

w`‡K P‡j hvB| ILv‡b kZ kZ wewWAvi Gi m`m¨ †K Mywj Pvjv‡Z †`wL| Avwg 

I‡`i mv‡_ 4 ivDÛ duvKv ¸wj Kwi| H mgq wmcvnx RvwKiæj Ges wicb 

cvVvb‡KI ¸wj Pvjv‡Z †`wL| Avgvi 5 ivDÛ ¸wj †kl n‡q †M‡j Avwg cybivq 

jvB‡b †diZ Avm‡Z _vwK| H mgq 24 ivB‡djm Ges XvKv †m±‡ii gvSvgvwS 

iv Í̄vq 3/4 wU wcK Avc f¨vb †`L‡Z cvB|  GKRb gy‡Lvkavix wewWAvi Avgv‡K 

wcQ‡bi wcK Avc f¨v‡b †U†b †Zv‡j| ILv‡b GKRb my‡e`vi ‡gRi‡K †`L‡Z 

cvB| wcK Avc ¸wj 4 bs †M‡Ui w`‡K iIbv †`q| Avgv‡K 4 bs †M‡Ui Ges 3 

bs †M‡Ui gvSvgvwS bvwg‡q †`q| 13 ivB‡djm Gi mvg‡b †_‡K Avwg 20 ivDÛ 

¸wj †bB| Abygvb GMv‡ivUv mv‡o GMv‡ivUvi w`‡K Avwg B Gg B IqvKm‡c hvB| 

ILv‡b ey‡jU cÖæd Mvwo‡Z D‡V 4 bs †MU ch©šÍ UnjiZ _vwK| H Mvwo‡ZB Avwg 

26/2/09 ZvwiL mKvj ch©šÍ wQjvg| mKvj †ejv Avgvi e¨vUvwjqv‡b wd‡i wM‡q 

LvIqv I †Mvmj †m‡i Avevi BDwbdg© c‡i wb‡P bvwg| Avgvi e¨vUvwjq‡bi wcQ‡b 

GKUv iv Í̄v Av‡Q| ILv‡b wM‡q ‡`wL eû BDR m`m¨ A ¿̄ nv‡Z ùvwo‡q Av‡Q| 

gvB‡K †Nvlbv ïwb †h miKvwifv‡e A ¿̄ Rgv †`qvi Av‡`k n‡q‡Q wKš‘ Avwg©iv †h 

†Kvb mgq Avµgb Ki‡Z cv‡i Avcbviv A ¿̄ Rgv bv w`‡q jywK‡q _vKyb| †Nvlbv 

ï‡b Avwg 4_© †kÖbxi †KvqvUv‡ii 3 Zjvq wM‡q wmuwoi duvKv RvqMvq ewm| Avgvi 

wcQ‡b wmcvnx †g‡n`x Ges wRqv Av‡m| ILvbKvi GK Kg©Pvix Avgv‡`i‡K Zvi 

evmvq jywK‡q iv‡L| Abygvb ‡ejv 2 Uvq gvB‡K †Nvlbv ïwb †h Avgv‡`i BDR 

†`i miKvwifv‡e mvaviY ¶gv  †Nvlbv Kiv n‡q‡Q Ges A ¿̄ Rgv w`‡Z ejv 

n‡q‡Q| Gici Avwg A ¿̄ Rgv w`‡q jvB‡b wd‡i Avwm| Abygvb †cŠ‡b 3 Uvq Avwg 

eªvk dvqv‡ii kã cvB| Gici Avwg wmwfj †Wª‡m KmvB †gvo w`‡q cvwj‡q 

†gv:cyi evmó¨v‡Û hvB| ev‡m K‡i wegvb e›`i †ók‡b P‡j hvB| ILvb †_‡K 

GKZv †Uª‡b Avgvi evwo Rvgvjcyi P‡j hvB|”  
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The confessional statement of Co-accused Sepoy Md. 

Kazal Ali (CS-11), runs as under- 

“25.02.09 ¢MËx cmCe ®no q¡¢hmc¡l ®jSl L¡j¡m clh¡ll ¢cL j¡QÑ 

L¢lu ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡el j¡W ¢pf¡q£ jDe, ¢pf¡q£ ®p¢mj, 

¢pf¡q£ l¦hm, pq 10/12 Se c¡¢su luRz ®kM¡e jDel p‰ ¢LR¤ °p¢eL ¢Rmz 

Aafl S¡e¡ k¡u k, clh¡l nl¦ qh 8 V¡l f¢lhaÑ pL¡m 9 V¡uz aMe ¢pf¡q£ 

¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq LuLSe ¢jm pcl l¡C-

gm hÉ¡V¡¢mu¡e k¡Cz ®pM¡e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ 

®lS¡Em, ¢pf¡q£ ®p¢mj 2¢V cm i¡N Llz ¢pf¡q£ j¡Del ®ea«aÅ B¢j, ¢jx ®p¢mj, 

¢jx l¦hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ L¡X i¡‰¡ NË¦f 

k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦f k¡uz”  

The confessional statement of Co-accused Sepoy Md. 

Rajibul Hassan (CS-63) runs as under- 

“Avwg ZLb Avgvi U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU cwo| Zvici 

†`Š‡o †KvqvU©vi Mv‡W© G‡m GKwU ivB‡dj †bB| Zvici Avwg g¨vMvwR‡b hvB| 

wM‡q †`wL 10/12 Rb we wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj evwni KiZv‡Q| 

Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj †bB| Gici Avwg Avgvi ivB‡dj n‡Z 2/3 

ivDÛ duvKv ¸wj Kwi, Dc‡ii w`‡K| Gici Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs 

†k‡Wi †cQ‡b Avwm| †mLv‡b 44 e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi 

†Kv¤úvbxi wmcvnx wRqv‡K †`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi 

†g‡mi w`‡K hvB| Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© 

†g‡mi w`‡K Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z 

†`wL|”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

His confession appears inculpatory as he confessed- ‘aMe 

B¢j a¢sO¢s L−l E−WC CE¢egjÑ m¡N¡−u ¢e−Q ®e−j AÙ»¡N¡−l Q−m k¡Cz AÙ»¡N¡l 

®b−L B¢j HLV¡ Q¡C¢eS l¡C−gm ®eCz .......... ¢h¢XBl Hl ®f¡n¡L fl¡ 

L−uLSe j¤M ®h−d …¢m ¢hale Ll−Rz Bj¡−LJ 5 l¡Eä …¢m ®cu¡ quz B¢j 24 

l¡C−gm hÉ¡V¡¢mu−el p¡j−e ¢e−u 1 l¡Eä …¢m R¤¢sz ................. B¢j J−cl 

p¡−b 4 l¡Eä g¡L¡ …¢m  L¢lz ........................... 13 l¡C−gmp Hl p¡j−e 
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®b−L 20 l¡Eä …¢m ®eCz ...................... h¤−mV fÐ¦g N¡¢s−a E−W 4ew ®N−V 

N¡¢s Vqmla b¡¢Lz I N¡¢s−aC B¢j 26/09/2009 a¡¢lM pL¡m fkÑ¿¹ ¢Rm¡jz’ 

Co-accused Sepoy Md. Kazal Ali (C.S. 11) stated in his 

confession-  

‘Aafl S¡e¡ k¡u k, clh¡l nl¦ qh 8 V¡l f¢lhaÑ pL¡m 9 V¡uz aMe 

¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq LuLSe ¢jm 

pcl l¡Cgm hÉ¡V¡¢mu¡e k¡Cz ®pM¡e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj 2¢V cm i¡N Llz ¢pf¡q£ j¡Del ®ea«aÅ B¢j, ¢jx 

®p¢mj, ¢jx l¦hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ L¡X 

i¡‰¡ NË¦f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦f k¡uz’ 

Co-accused Md. Rajibul Hasan stated in his caorsional- 

‘Avwg ZLb Avgvi U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU cwo| Zvici 

†`Š‡o †KvqvU©vi Mv‡W© G‡m GKwU ivB‡dj †bB| Zvici Avwg g¨vMvwR‡b hvB| 

wM‡q †`wL 10/12 Rb we wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj evwni KiZv‡Q| 

Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj †bB| Gici Avwg Avgvi ivB‡dj n‡Z 2/3 

ivDÛ duvKv ¸wj Kwi, Dc‡ii w`‡K| Gici Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs 

†k‡Wi †cQ‡b Avwm| †mLv‡b 44 e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi 

†Kv¤úvbxi wmcvnx wRqv‡K †`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi 

†g‡mi w`‡K hvB| Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© 
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†g‡mi w`‡K Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z 

†`wL|’ 

The learned Deputy Attorney General submits that 

confession of the condemner/appellant appears inculpatory, 

voluntary and true and those of co-accused finds corroboration 

by the evidence of P.Ws. and bears evidentiary value in view of 

section 30 of the Evidence Act.  

The learned Deputy Attorney General further submits 

that apart from his inculpatory confession P.Ws. 35, 77, 154, 

412 and 550 all adduced evidence in support of his active 

participation to the occurrence. P.W. 35 was on duty at sector 

Magazine on the date of occurrence. He saw the 

condemner/appellant while the later threatened him to open the 

door and ultimately entered into magazine. He identified him 

with his Battalion No. The above sequence has been 

corroborated by his own confession as well as the confession of 

Md. Kazal Ali (C.S. 11). The testimony of P.W. 35 remains 

unchallenged since no cross-examination was made to him. 

P.W. 77 identified him with the photo of the office since she 

herself saw him in Darbar at the time of occurrence. P.W. 154 
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saw him with his aggressive mood. P.W. 412 also saw him with 

arms and to make firing pointing him. He was put to challenge 

the identify of the condemner/appellant but in cross-

examination he reiterated the badge No. of the 

condemner/appellant. P.W. 550 also identified him from video 

footage since she herself identified in breaking the door of her 

residence and took away her belongings. The evidence of the 

P.Ws. are consistent, corroborative and worthy of credit.  

The learned Deputy Attorney General also submits that 

the trial court on proper appreciation of the evidence on record 

rightly found him guilty of the offence under section 302/149 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference. He urges to accept the Reference 

against the condemner/appellant and to dismiss the Cr. 

Appeal/Jail Appeal filed on his behalf.      

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of condemner/appellant submits that the 

identification of the condemner/appellant by P.W. 35 is not 

proper. He did not refer his regiment number but referred as 

Sepoy Sediq of 44 Battalion. I.O. admitted that he referred the 
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name of A.B. Siddiq in his 161 statement before him and in 

charge-sheet there was an accused A.B. Siddiq in SL. 14 (VoL-

X, Page 8908) and his regiment number was 63921. The 

condemner/appellant is 75285 Md. Siddiq Alam. He did not 

identify the condemner/appellant in the dock. It is apparent that 

his evidence does not bear any relevancy against the 

condemner/appellant. The evidence of P.W. 77 bears no 

substance at all. She identified the condemner/appellant during 

investigation with photo in the office of Headquarter. But she 

admitted in her cross-examination that no such photo was 

seized and produced before the court. P.W. 154 hailed from 40 

Battalion, Dinajpur and he came to Peelkhana on 14.02.2009. 

From his evidence it does not appear that he had any occasion 

to meet with the condemner/appellant earlier before the 

occurrence. Admittedly the condemner/appellant hailed from 

44 Battalion. P.W. 154 admitted in his cross-examination that 

he never served in 44 Battalion. He did not refer the 

Battalion/Regiment number of the condemner/appellant. He 

simply referred the condemner/appellant as Sepoy Siddiq. He 

did not identify him in the dock. His above evidence also does 
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not identify the condemner/appellant properly and such 

evidence can’t be relied upon.  Moreover, he did not disclose 

any culpability of the condemner/appellant to the charge 

brought against him. The testimony of P.W. 412 also appears 

vague and doubtful. He admitted in his cross-examination that 

he deposed before I.O of A.B. Siddiq. He did not refer the 

regiment number of the condemner/appellant. He did not 

identify the condemner/appellant in the dock also. This P.W. 

154 claims that inspite of his prohibition the 

condemner/appellant made three rounds firing at him, but he 

survived, which appears unreliable and unacceptable. The 

evidence 550 also does not bear any substance. She claims to 

identify the condemner/appellant from video footage but no 

such footage has been seized and produced before the court. 

She also did not identify the condemner/appellant in the dock.  

Mr. Md. Aminul Islam further submits that the 

confession the condemner/appellant is neither voluntary nor 

true and it is exculpatory in nature. The condemner/appellant 

was taken on remand for 5 days and put under inhuman torture 

as he stated in his statement under Section 342 of the Code of 
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Criminal Procedure and that such confessional statement 

having obtained under duress and coercion can’t be considered 

as evidence.  

Mr. Md. Aminul Islam also submits that the confession 

of the co-accused having found no corroboration by any 

independent witness it can’t be taken into consideration against 

the condemner/appellant.  

Mr. Md. Aminul Islam further submits that trial court 

having failed to weigh and assess the evidence erroneously 

convicted and sentenced the condemner/appellant causing 

miscarriage of justice and in view of above facts he urges to 

warrant interference to the impugned order and as such the 

Reference as against the condemner/apellant is liable to be 

rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession and confessoinal statements of co-accused. 

The condemner/appellant Sepoy Md. Siddique Alam 

stated in his confessional statment– 

“Gici Avwg wmwo †_‡K †b‡g †Kv‡Zi w`‡K hvB| ZLb Abygvb mKvj 

10.00/10.20 Uv n‡e| A‡b‡K A ¿̄ wb‡q hvw”Qj| Zv‡`i wPb‡Z cvwi 

bvB| GKRb ˆmwbK meyR is‡qi gy‡Lvk cov, nv‡Z 2 Uv Gm,Gg, wR 

wb‡q †ei Av‡m †KvZ †_‡K| †m Avgv‡K GKUv Gm.Gg.wR †`q| H 



 

 

1747 

Gm.Gg.wRi g¨vMvwR‡b ¸wj wQj bv| Gici Avwg †m±i jvB‡bi w`‡K 

†`Š‡o P‡j Avwm| †m±i Ges 24 e¨v‡Uwjqv‡bi gvSLv‡b 3Uv Ggywbkb 

e· †Lvjv cvB| †mLvb †_‡K Avwg GK gyV ¸wj †bB| Abygvb 20/22 

ivDÛ ¸wj wQj| ...............................GB mgq †m±i gmwR` †_‡K 

gvBwKs K‡i ejv nw”Qj †h, Avcbviv G‡jv‡g‡jv †Nviv‡div bv K‡i 

wW‡d‡Ý hvb, cÖwZ †M‡U †M‡U hvb I ‡`qv‡j †`qv‡j hvb| AviI e‡j †h, 

Avgv‡`i `vex miKvi‡K ejv nB‡Q| `vex My‡jvi K_v e‡j Ges wegvb 

nvgjv n‡Z cv‡i e‡j wbivc` ’̄v‡b _vK‡Z e‡j| Gici Avwg †`Š‡o 5 bs 

†M‡Ui w`‡K hvB| †mLv‡b mvivw`b A_©vr 5.30 Uv weKvj ch©šÍ wWDwU 

Kwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

His complicity to the occurrence as a member of 

unlawful assembly finds support by the confessional statement 

of co-accused Sepoy Kazal Ali (C.S. 11) and Sepoy Md. 

Rajibul Hasan (C.S. 63).  

Sepoy Kazal Ali stated in his confession-  
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“Aafl S¡e¡ k¡u k, clh¡l nl¦ qh 8 V¡l f¢lhaÑ pL¡m 9 V¡uz aMe 

¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ q¡¢gS pq LuLSe ¢jm 

pcl l¡Cgm hÉ¡V¡¢mu¡e k¡Cz ®pM¡e 30/35 Se ¢Rmz Aafl ¢pf¡q£ jDe, 

¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj 2¢V cm i¡N Llz ¢pf¡q£ j¡Del ®ea«aÅ B¢j, ¢jx 

®p¢mj, ¢jx l¦hm, ¢jx p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ L¡X 

i¡‰¡ NË¦f k¡Cz ¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦f k¡uz” 

Sepoy Rajibul Hasan (C.S. 63) stated in his confessional 

statement-  

‘Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi †g‡mi w`‡K hvB| 

Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© †g‡mi w`‡K Avm‡Z 

†`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z †`wL|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 35, 77, 154, 

412, 550 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 35 deposed-  

‘MZ 25-2Ð09 Zvwi‡L Avgvi †m±i g¨vMvwR‡b duty wQj| H w`b 

Avgvi m‡½ nvwej`vi nvweeyi, nvwej`vi gwR`, nvwej`vi Kvjvg, wmcvnx gybœvd, 

wmcvnx jyrdi, wmcvnx Avj Avgxb| wmcvnx Avey eK‡ii duty wQj| Avgvi mKvj 

7 Uv †_‡K 9Uv ch©š— duty wQj| Avwg duty eywS‡q w`‡q MvW©i“‡g wekªv‡g hvB 

9Uvq| Abygvb 9-15 wgt 14/15 Rb we‡ ª̀vnx g¨vMvwR‡b cÖ‡ek K‡i| Zviv `iRv 

Lyj‡Z e‡j| bv Lyj‡j †g‡i †djvi ûgwK †`q| G‡`i g‡a¨ 44 e¨vUvwjq‡bi 

wmcvnx AvjZvd, wmcvnx wmwÏK, wmcvnx wgRvb, 24 e¨vUvwjq‡bi wmcvnx cëb 

PvKgv I wmcvnx jyrdi Avjg‡K wPb‡Z cvB|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 

mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 154 deposed-  
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‘`ievi n‡ji evB‡i 4/5 Rb ˆmwbK‡K gvigyLx †`L‡Z cvB| G‡`i g‡a¨ 

wmcvnx weqb I wmwÏK‡K wPb‡Z cvwi|’ 

P.W. 412 deposed-  

‘Avwg myBwgs cy‡ji w`‡K GwM‡q hvB| †gnMwb Mv‡Qi Avov‡j `vovB| 

†`wL wcK Avc mn ‰mwbK Avgvi w`‡K Avm‡Q| Zviv bvg wmcvnx wmwÏK 44 

e¨vUvwjqb| †m Avgvi w`‡K ivB‡dj ZvK K‡i| Zv‡K dvqvi Ki‡Z wb‡la Kwi| 

†m 1 ivDÛ ¸wj K‡i Avgv‡K j¶ K‡i|’ 

P.W. 550 deposed-  

‘10/12 Rb Avgvi N‡i Xy‡K wRwbm cÎ me wb‡q hvq| †Rvicye©K Avgvi 

†eW i“‡g Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| Avgvi 

†Q‡j I‡`i nvZ a‡i e‡j gv Amy ’̈̄ | Iiv Avgvi †Q‡j‡K e‡j mevB‡K †kl Ki 

w`‡qwQ| Avgvi Lv‡Ui Dci 2Rb e‡m c‡o cv Zz‡j| GKRb ˆmwbK Avgvi 

†Q‡j‡K e‡j g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 3
1
2  Uvq GKRb ˆmwbK G‡m 

e‡j †KD †e‡P bvB| 26/02/09 mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q 

hvIqvi mgq A ¿̄ ZvK K‡i Avgvi  w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  

evmv †_‡K ‡ei K‡i Av‡b Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | 

wewWAvi m`m¨iv e‡j G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  bvg mbv³ 

Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 

69638 û‡mb, wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx 
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RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx igRvb, 

wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib 

ejv hvqbv|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.59 Sepoy /77329 Md. Aminul Islam. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 8 Lt. Col. Md. Zahid Hassan 

 P.W.654 Abdul Kahar Akand, Investigating Officer. and 

also took consideration of the confessional statement of the  co-

accused –Sepoy /75014 Md. Kamal Mollah (C.S.69).  

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.42 JCO Subader Md. Anwarul Islam.  

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber Hall from officer mess. Darber 

started 9 A.M. At about 9.30 A.M. Sepoy Moyeen appeared at 

the stage and pointed arms towards D.G. Some officers 

disarmed Moyeen. Consequently Moyeen fell down on the 



 

 

1753 

floor. BDR personnel moved to and fro. DG directed all to take 

seat and directed commanders to control their respective troops. 

At about 9.30 A.M. he heard firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. D.G directed all BDR personnel to keep calm 

and to take seat in Darber Hall and promised BDR personnel to 

resolve their demands. About 40/50 army officers including 

D.G and he himself remained in Darber Hall. Meanwhile DG 

sought help over telephone. At about 10.15 A.M. 4/5 BDR 

personnel along with Salim Reza entered into Darber Hall with 

arms and a megaphone in excited mood. Sepoy Salim Reza by 

his megaphone asked all officers to surrender and no harm 

would be caused to them. He along with 15/ 20 officers came 

out. They were asked to hands up. About 15/20 BDR personnel 

took stand outside Darber Hall. Sepoy Salim Reaz asked them 

to take position in a line. They lay down on the floor. The 

condemner/appellant Sepoy Aminul Islam, Sepoy Salim Reza, 

Sepoy Ibrahim, Sepoy Habib, Sepoy Rafiqul and two Harunur 

Rashid of 24 Battalion fired on them. Lt. Col. Kaiser sustained 

fire injury on his neck. Instantly another two officers also 
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sustained fire injury. He along with Major Azizul Hakim and 

Major Rafiq were beside Lt. Col. Kaiser.  Since Lt. Col. Kaiser 

sustained injury he tried to stand him up.  Lt. Col. Rabi and Lt. 

Col. Lutfor also stood up. They all picked up Lt. Col. Kaiser 

and took him outside Darber Hall. BDR personnel tried to 

prevent them from taking him to hospital. At gun point they 

were compelled to return in Darber Hall leaving Lt. Col. Kaiser 

outside. They came to see two officers lying on the floor and 

other officers on a line. He was also asked to stand on the line. 

He took stand behind DAG Maj. Saleh. Maj. Saleh sustained 

fire injury on his belly. Maj. Salah begged his life. In spite of 

that BDR personnel took him out. One BDR personnel with 

arms in hand asked him to put off his badge and rank. One 

BDR soldier snatched away his mobile. After taking off rank 

the said BDR soldier folded his eyes. Before that he came to see 

two doctors to hold seat on their knee. He heard firing at a little 

distance. He also heard BDR personnel saying ‘g‡iwb, j¡l’. The 

BDR personnel with arms in hand made a blow on his jaw by 

Rifle and broke down his hands. Unfolding his eyes, he came to 

see two doctors taking on a vehicle at gun point. He also came 
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to see Maj. Mizan to get on the pick up. One BDR soldier 

‘SvcwU‡q a‡i’ him. He felt that he sustained serious injury on his 

jaw.  Thereafter a soldier detained him in a room, 50/60 yards 

away therefrom. He came to realise that he was confined in a 

toilet of guard room at gate No.5.  

In cross-examination on behalf of condemner/appellant 

he stated that he can’t say how many BDR personnel named 

Aminul was there in Peelkhana. He denied the suggestion that 

he did not see the condemner/appellant Aminul. He can’t say 

from which district Aminul was hailed from. He can’t say 

whether he was married or unmarried. He remembered his 

figure and that identified him later on seeing photo.   

P.W.42 deposed that on 25.02.2009 he went to Darbar at 

9 A.M. Sepoy Moyeen entered into Darbar with arms. Army 

officers disarmed him. DG asked all to take seat. BDR 

personnel left Darbar. DG asked the commander to control the 

troops. Officers moved for their respective unit. He left Darbar 

and went to his unit. On his way, he came to see 50/ 60 BDR 

personnel to go to their unit after taking arms from kote. In 

front of the mosque he came to see Lt. Col. Anower lying 
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senseless. He took him to cook house. After a while, the 

condemner/appellant Sepoy Aminul Islam, Sepoy Rubel, 

Habilder Farhad, Habilder Kashem, Naik Mostafa, Alam Miah, 

Sepoy Hekmat, Sepoy Litu Das, Naik Aziz, Sepoy Sorowar, 

Sepoy Taiob and Lance Naik Fazlur Rahman appearing in the 

cook house asked him where he kept the officers. Thereafter, 

they left for Darbar. Afterwards Lt. Col. Anower was dressed 

with cook dress and send him to the hospital. He remained in 

the Barak till 7 A.M. on 27.02.2009.  

No cross-examination was made to him on behalf of 

condemner /appellant.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 16.03.2009 and took him on 

remand for 5 days. The appellant did not make any statement 

under Section 164. He denied the suggestion that he implicated 

the appellant falsely.  

The Confessional Statement of the co-accused Sepoy 

Md. Kamal Molla (C.S. 69) runs as under- 

“Avwg 15/01/06 mv‡j Lyjbv †Rjv n‡Z we.wW.Avi G fwZ© nB| evqZyj 

B¾‡Z S¡j¡ml cÖwk¶‡bi ci RyjvB gv‡m XvKvq wewWAvi m`i`ß‡i 
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†hvM`vb Kwi| 24/02/09 Bs‡iRx c¨v‡iW †`wL| ivZ 11Uvq c¨v‡iW 

MÖvD‡Û UvÆy †kv K‡i jvB‡b P‡j Avwm| 25/02/09 Bs‡iRx mKvj 9.30 

Uvi mgq †Mvmj Kivi mgq nVvr ¸wji kã cvB| †Mvmj †k‡l i“‡g 

Avm‡j †`wL †h, GK gy‡Lvkavix A ¿̄avix RIqvb i“‡g G‡m i“‡g _vKv 

Avgiv 15/20 Rb ˆmwbK mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| †W«m †PÄ K‡i 

†cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q GKwU ivB‡dj wbB Ges †Kv‡Zi 

evB‡i GKwU Ggywbkb e· †_‡K `k ivDÛ ¸wj wbB| ivB‡dj wb‡q 

Avgvi e¨viv‡Ki w`‡K Avevi mgq †`wL‡q 44 e¨vUvwjq‡bi ingZ Mvwo 

Pvwj‡q wb‡q Avm‡Q| †m Avgv‡K agK w`‡q Mvwo‡Z DV‡Z e‡j| wKQy ~̀i 

hvIqvi ci Avgvi 44 e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z †c‡q 

ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j †bq| ingZ MvwowU `ievi n‡ji w`‡K 

wb‡q hvq| Mvwo `ievi n‡ji mvg‡b Avm‡j Avwgbyj jvd w`‡q †b‡g 

hvq| Zvi nv‡Z ivB‡dj wQj|   .........................” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 8 and 42 are the eye witnesses to the occurrence. 

P.W. 8 saw the condemner/appellant to make firing in Darbar 

and to injure Lt. Col. Kaisar. P.W. 42 also saw the 

condemner/appellant in the cook house searching for the army 

officers. The testimony of P.W. 42 remains unchallenged since 

he was not cross-examined on behalf of the 

condemner/appellant. The testimonies of P.Ws. 8 and 42 are 

corroborative, consistent as to the active participation of the 

condemner/appellant to the occurrence.  

The learned Deputy Attorney General lastly submits that 

the trial court on proper appreciation of evidence on record 

rightly found him guilty of the offence under section 302/149 of 

the Penal Code and sentenced him according and it does not 

warrant any interference. He urges to accept the Reference 
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against the condemner/appellant and dismiss the Crl. Appeal / 

Jail Appeal filed on his behalf.  

Mr. Md. Shameem Sardar, the learned Advocate 

appearing on behalf of appellant submits that the testimony of 

P.W. 8 is vague, unspecified and unreliable. Admittedly he had 

his posting in Sylhet and came to Peelkhana a few days before 

the occurrence on 19.02.2009 to receive his award. He also 

admitted in his cross-examination that he never served in 44 

Battalion or in Peelkhana. Thus he had no occasion to know the 

condemner/appellant. He could not refer his Battalion/Regiment 

number. He admitted in his cross-examination that he did not 

know how many BDR personnel named Aminul were there in 

BDR and he did not know father’s name and home district of 

the condemner/appellant. In view of the above facts his 

evidence against the condemner/appellant can’t be relied upon. 

Although P.W. 42 was not cross-examined on behalf of the 

condemner/appellant but his evidence also appears vague and 

does not disclose any culpability. The condemner /appellant 

merely saw him to enter into cook house and to look for the 
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officers. He did not refer the Battalion/Regiment number of the 

condemner/appellant.   

Mr. Md. Shameem Sardar further submits that the 

condemner/appellant has no confession of his own and 

confession of co-accused bears no relevancy.    

Mr. Shamim Sarder lastly submits that the prosecution 

could not prove the charges against the condemner/appellant 

and trial court having failed to assess and weigh the evidence 

on record erroneously found him guilty and sentence him 

illegally and the impugned sentence warrants due interference 

and in view of above facts he urges to warrant interference to 

the impugned order and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confessional statement of the 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 
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b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds substance by the evidence of 

P.Ws and the confessional statement of the co-accused. 

Co-accused Sepoy Md. Kamal Molla (C.S. 69) stated 

in his confessional statement- 

“25/02/09 Bs‡iRx mKvj 9.30 Uvi mgq †Mvmj Kivi mgq nVvr 

¸wji kã cvB| †Mvmj †k‡l i“‡g Avm‡j †`wL †h, GK gy‡Lvkavix 

A ¿̄avix RIqvb i“‡g G‡m i“‡g _vKv Avgiv 15/20 Rb ˆmwbK 

mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| †W«m †PÄ K‡i †cŠ‡b `kUvi w`‡K Avwg 

†Kv‡Z wM‡q GKwU ivB‡dj wbB Ges †Kv‡Zi evB‡i GKwU Ggywbkb e· 

†_‡K `k ivDÛ ¸wj wbB| ivB‡dj wb‡q Avgvi e¨viv‡Ki w`‡K Avevi 

mgq †`wL‡q 44 e¨vUvwjq‡bi ingZ Mvwo Pvwj‡q wb‡q Avm‡Q| †m 

Avgv‡K agK w`‡q Mvwo‡Z DV‡Z e‡j| wKQy ~̀i hvIqvi ci Avgvi 44 

e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z †c‡q ingZ Avwgbyj‡KI Mvwo‡Z 

Zy‡j †bq| ingZ MvwowU `ievi n‡ji w`‡K wb‡q hvq| Mvwo `ievi 

n‡ji mvg‡b Avm‡j Avwgbyj jvd w`‡q †b‡g hvq| Zvi nv‡Z ivB‡dj 

wQj|   .........................” 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 8 and 42 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 8 deposed-  

‘mKvj 10.15 wgt wmcvnx †mwjg †iRv mn 4/5 Rb BDR m`m¨ mn 

†gMv‡dvb wb‡q A ¿̄ mn D‡ËwRZ Ae ’̄vq `ievi n‡j cÖ‡ek K‡i| wmcvnx †mwjg 

†iRv †gMv‡dv‡b Avgv‡`i †ei n‡Z e‡j I AvZ¥mgc©‡bi wb‡ ©̀k †`b KvD‡K wKQz 

Kiv n‡e bv g‡g© †Nvlbv †`b| Avgiv ZLb 15/20 Rb †ei n‡q Avwm Avgv‡`i 

nvZ DPz Kivi wb‡ ©̀k †`q | H mgq `ievi n‡j evB‡i 20/25 Rb ˆmwbK‡K 

`ievi nj †NivI K‡i ivL‡Z †`wL| wmcvnx †mwjg †iRv Avgv‡K jvBb cwRk‡b 
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†h‡Z e‡jb Avgiv mvg‡bi ‡g‡S‡Z ï‡q cwo| wmcvnx †mwjg †iRv, wmcvnx 

Beªvwng wmcvnx nvwee I wmcvnx iwdKzj wmcvnx Avwe ỳj I nvi“byi iwk` 2 Rb 

24 ivB‡dj Avgv‡`i Dci ¸wj el©b K‡i| H ¸wj‡Z  †jt  K‡b©j Kvqmv‡ii 

Mjvq ¸wjwe× nq| m‡½ AviI 2 Rb ¸wj we× nq|’ 

P.W. 42 deposed-  

‘Avwg †ei n‡j BDwb‡U hvB| c‡_ †`L‡Z cvq 50/60 Rb wewWAvi 

m`m¨ A ¿̄vMvi †_‡K A ¿̄ wb‡q BDwb‡U hv‡”Q| Avwg Avgvi BDwb‡U gmwR‡` 

mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK 

nvD‡R wb‡q hvB| GKUz c‡i wmcvnx Avwgbyj Bmjvg, nvwej`vi dinv`, nvwej`vi 

Kv‡kg| bv‡qK †gv —̄dv, Avjg wgqv, wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK 

AvwRR, wmcvnx m‡ivqvi| wmcvnx ˆZqe wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi 

ingvb mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j Awdmvi †Kv_vq †i‡LwQm|’ 

Both the witnesses saw him with arms. P.W. 8 also saw 

him to cause injury to the army officers by firing. P.W. 42 saw 

him to appear in cook house in search of army officer in 

prosecution of their common intention- ‘B¢jÑ A¢gp¡l ®kM¡−e f¡−h 

®pM¡−e j¡l−a q−hz’ 

P.W. 8 reiterated that recognized the condemner from 

photo of the office since he himself saw him in Darbar- ‘a¡l 

®Qq¡l¡ OVe¡l pju j−e ®l−M¢Rz f−l ®lLXÑ ®c−M R¢h ®c−M a¡−L pe¡š² L¢lz’ 
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His evidence as an eye witness to horrific situation does not 

cast any sense of doubt. The testimony of P.W. 42 not being 

controverted by way of cross-examination stands admitted and 

shadows no doubt to his identification.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.61 Sepoy/75336  Md. Saiful Islam. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.10 Major Md. Alamgir Hossain Dewan 

 P.W.77 Major Rukhsana Khanom 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W.358 Md. Momenul Hassan, Magistrate 

P.W.438 Bashir Ahmed Badol 

P.W.439 Md. Habibur Rahman 

P.W.448 Naik Asstt. Munshi Farid Ahmed and 

confessional statements of co-accused Hafizur Rahman (C.S. 

233) and Kamal Mollah (C.S. 69) 
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P.W.1, the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R. 

 P.W.10 deposed that he joined in Peelkhana on 

22.02.2009 to receive his prize on the occasion of BDR week. 

He attended Darber on 25.02.2009 at about 8.55 A.M. and took 

seat in the row of the officers. Darber started at 9 A.M. While 

D.G. was delivering speech in Darber, a Sepoy entered into 

Darber and Pointed arms on D.G. Thereafter, there happened 

two rounds firing. Afterwards 10/12 BDR personnel entered 

into Darber on firing. Among them he could identify the 

condemner/appellant Sepoy Saiful Islam along with Sepoy 

Matin, Sepoy Montu Sheikh, Sepoy Kamal Mollah, all of 44 

Battalion. Thereafter he left Darber towards Dhaka sector.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. on 

15.05.2009. He denied the suggestion that the 

condemner/appellant had no complicity to the offence and that 

he deposed falsely at the instance of the prosecution.  
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P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

Later on she identified the condemner/appellant Sepoy Saiful 

along with DAD Nasir, Sepoy Selim Reza, Sepoy Kazal Ali, 

Sepoy Moyeen Uddin, Sepoy Sahabuddin, Sepoy Siddiq, Sepoy 

Sumon Mia, Sepoy Sajjad, Sepoy Ibrahim, Sepoy Obaidul, 

Lance Naik Ekram, Sepoy Habibur, Sepoy Jasim Mollik, Sepoy 

Matin, Sepoy Muhit, Sepoy Mehedi Hasan, Habilder 

Monirujjaman andSepoy Rafiqul Islam with the photo from the 

office of BDR Headquarter since she saw them along with 

others in Darber.  

In cross-examination on behalf of condemner/appellant, 

she stated that the photos by which she identified the 

condemner/appellant and others are not available before court. 

No such photo was seized. She did not identify the accused in 

any other manner excepting photo. She denied the suggestion 

that the claim of identifying the condemner/appellant is false 

and baseless. She admitted that she did not know the accused. 

She denied the suggestion that she deposed falsely. 
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P.W. 358 deposed that he recorded the confessional 

statement the condemner/appellant in compliance with the 

provisions of law. He identified the confessional statement of 

the condemner/appellant as exhibit 643 and his signature as 

643/1.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was placed before him at 3.30 P.M. The condemner/appellant 

was in police custody for 5 days.  He was sent to jail at 8 P.M. 

He denied the suggestion that the condemner/appellant did not 

make any confession.  

P.W.438 deposed that on 01.04.2009 he had his posting at 

Dhamondi Police Station. He seized three mobile sets and Tk. 

2,00,026/- from Bangladesh Medical. He identified the mobile. 

He seized taka 2,00,026/- from cashier Hafijur. Hafizur is 

brother-in-law of BDR person Saiful. He identified the seizure 

list exhibit 861 and his signature exhibit 861(1). He identified 

material exhibits LLXXI. Two mobiles were issued in the name 

of Lt. Col. Taslim and another in the name of Maj. Monjur. 
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In cross-examination on behalf of the 

condemner/appellant he admitted that I.O. did not record his 

statement. There is no reference in the seizure that the 

condemner/appellant handed over mobile and money to his 

brother-in-law Hafizur and that he deposed falsely. He further 

admitted that there is no reference of Hafizur in the seizure list.  

P.W.439 deposed that he is an employee of Bangladesh 

Medical. On 24.02.2009 RAB arrested Hafizur. RAB told them 

that they arrested him since his brother Saiful Islam had 

complicity in BDR occurrence. They sealed the room. He further 

deposed that he was a member of searching committee and that 

on 01.04.2009 police opened the drawer of Hafizur and 

recovered therefrom Tk.2,00,026/- and three mobiles. A seizure 

list was prepared in his presence. He identified his signature in 

the seizure list exhibit 861(1). 

In cross-examination on behalf of Saiful, he stated that 

earlier he served in army. On 01.04.2009 Brig. Gen. Farid 

Bhuiyan was the director of Bangladesh Medical. He cannot say 

whether RAB obtained any permission. I.O. did not interrogate 

him. He did not know Saiful. RAB told him of Saiful.  
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P.W. 448 deposed that on 25.02.009 he was in Darber. 

When violence took place he came out from Darber at gate No.5 

and took shelter on 3rd floor of 44 Battalion. At 10.00/ 10.30 on 

the night he came to see the condemner/appellant 75336 Saiful 

and 63720 Raihan with arms. Afterwards he came back to M.I 

room.  

In cross-examination, he stated that he deposed before I.O. 

on 02.04.2009 in New Market Police Station Case. At the outset 

of violence in Darber he came back to M.I. room of 44 Battalion 

and remained there. He deposed before I.O. that he came to see 

the accused on 26.02.2009. He joined in Peelkhana on 

15.01.2009. He was an office assistant. He denied the suggestion 

that he deposed falsely being tutored and that he did not see the 

accused with arms. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 03.04.2009 and he took him on 

remand for 5 days. He denied the suggestion that the appellant 

was in custody of RAB from 25.03.2009 to 30.03.2009 and 

31.03.2009 to 30.04.2009 and thereafter handed him to his 
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custody and thereby he obtained the confession of the appellant 

by way of oppression.  The appellant hailed from 22 Battalion, 

Jessore and came to Peelkhana on 08.01.2009. P.Ws.10 and 77 

did not refer the badge No. in their statements but referred the 

battalion No. only.  

The confessional statement of the Sepoy Md. Saiful runs 

as under- 

“weMZ 15/01/2006 Bs‡iRx Zvwi‡L Avwg we,wW,Avi G wmcvnx c‡` 

†hvM w`B| PUªMªv‡g evqZyj B¾‡Z  mv‡o  cuvP gvm  †Uwbs †k‡l cÂM‡o 

†hvM w`B| cÂM‡o  wZbgvm  PvKix Kivi ci  h‡kv‡i †hvM  w`B| 

we,wW,Avi  mßvn  Dcj‡¶  U¨vÆy †kv‡Z  Ask Mªn‡bi Rb¨  Rvbyqvix  

gv‡mi  8  Zvwi‡L XvKvq  Avwm| 24/02/09 Bs‡iRx Avwg U¨vÆ †kv‡Z  

Ask Mªnb Kwi|  25/2/09 Bs‡iRx †fv‡i  D‡V  bvgvR c‡o  Avwg  

Avevi  Nywg‡q  hvB| mKvj  9.10/9.20 wgwb‡Ui mgq ¸wji kã ï‡b  

Nyg †fs‡M hvq| H w`b  `iev‡i  Avgvi  `vwqZ¡  wQj bv| GKRb †jvK ( 

we,wW, Avi, wmcvnx) A ¿̄  wb‡q G‡m  e‡j †h, †KD  jvB‡b  ï‡q  

_vK‡eb bv  mevB bx‡P †b‡g  Av‡mb|  H†jvK‡K Avwg wPwb bv|  bx‡P  

bvgvi ci  44  ivB‡dj e¨v‡Uwjq‡bi  wmcvnx Rmxg Avgv‡K GKwU  

ivB‡dj  †`q|  H ivB‡dj wb‡q  Avwg  `ievi n‡ji  cv‡k †RwmI 

†KvqvUv‡ii mvg‡b  P‡j hvB| H Lv‡b wM‡q Avwg  44  e¨vUvwjq‡bi  

wmcvnx  Kvgvj‡K  dvqvi Ki‡Z †`wL| †m `ievi n‡ji w`‡K  dvqvi  

KiwQj|  Avgvi ivB‡d‡j  ¸wj bv  _vKvq  Kvgvj‡K  wRÁvmv Kwi †h,  

¸wj †Kv_vq cve  ?  Kvgvj GKwU  wi·v †`wL‡q wi·v †_‡K  ¸wj  wb‡Z 

e‡j|  Avwg  wi·v †_‡K  20 ivDÛ  ¸wj  wbB|  Avwg  `ievi n‡ji 
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w`‡K  10(`k)  ivDÛ  duvKv ¸wj  Kwi| Abygvb  10.45 Uvi w`‡K  Avwg  

`ievi n‡ji mvg‡b  ‡dvqviv I  gyj †M‡Ui  gvSvgvwS  ¯nv‡b hvB|  

HLv‡b  Avwg©  Awdmv‡ii jvk c‡o _vK‡Z †`wL|  `ievi n‡ji wfZi 

†_‡K  wmcvnx  AvjZvd (44 e¨vUvwjqb) †ei n‡q  Avgv‡K `ievi  n‡ji 

wfZ‡i  XyK‡Z  e‡j|`ievi n‡j Xy‡K  Avwg †÷v‡i  mvg‡b  DËi  †Kv‡b  

ùvovB|  HLv‡b  wmcvnx  AvjZvd  Avwg©  Awdmvi‡`i‡K jvB‡b  ùvwo‡q 

†ei n‡q  Avm‡Z  e‡j| AvjZv‡di  Kv‡Q †gMv‡dvb wQj|  A ¿̄ I  wQj|  

AvjZvd  Avwg©  Awdmvi‡`i‡K †gvevBj w`‡q w`‡Z e‡j| Avwg ỳB Rb 

Awdmv‡ii  ỳwU †gvevBj wbB| Gici  wmcvnx  AvjZvd  Avmvgx‡`i‡K  

jvBb a‡i cwðg w`‡Ki  †MB‡U †h‡Z  e‡j| GK  Awdmv‡ii w÷K c‡o 

†M‡j  AvjZvd  ÷xK  Zyj‡Z n‡e bv e‡j  agK †`q| Gici  

Awdmvi‡`i‡K  gvP© Kwi‡q cwðg w`‡Ki †M‡Ui w`‡K wb‡q hvq| 

Awdmvi‡`i g‡a¨ GKRb †gRi  e`i“j  Avjg  Avgvi  cy‡e©i 

e¨vUvwjq‡bi  wmI wQ‡jb| Awdmviiv `iRv w`‡q †ei nIqv  A¯nvq  

evB‡i †_‡K we,wW, Avi wmcvnxiv eªvk dvqvi K‡i| K‡qK Rb  Awdmvi 

c‡o  hvq| mvg‡b †_‡K GKRb Awdmvi  Bbkv` m¨v‡ii  bvg a‡i  †`Šo  

w`‡Z e‡j| Bbkv` m¨vi `w¶b  w`‡Ki †MB‡Ui w`‡K †`Šo w`‡j  Avwg  

Bbkv`  m¨vi‡K ỳB  ivDÛ  ¸wj  Kwi| Bbkv` m¨vi  c‡o hvb| H mgq  

Avwg QvovI  Avi I  A‡bK we,wW, Avi  wQj  Zv‡`i‡K  Avwg wPwb bv| 

HLv‡b †h  Awdmviiv wQj Zviv mevB ¸wj †L‡q HLv‡bB c‡o hvq| 

Abygvb  11.00 Uvi w`‡K  Avwg `ievi nj †_‡K †ei n‡q  wk¶K‡`i 

†KvqvU©v‡ii  mvg‡b  hvB| †Kvb  Awdmvi  jywK‡q  Av‡Q wKbv †`Lvi Rb¨  

Aa¨‡¶i evmvq XywK|  Avwg evmvq †XvKvi ci  GKwU  i“‡g  wZbwU  

ev”Pv‡K  Lv‡Ui  bx‡P  jywK‡q  _vK‡Z †`wL |  Zv‡`i‡K  wR‡Ám Ki‡j  

evev Ð gv  evwn‡i Av‡Q  e‡j  Rvbvq|  Avwg i“‡g  _vKve¯nvq  44 

e¨vUvwjq‡bi wmcvnx  Rmxg Ges  gqgbwmsn wmcvnx  Rmxg i“‡g  Xy‡K| 
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gqgbwmsn †m±‡ii  Rmx‡gi nv‡Z  Gj,Gg,wR,  Ges kix‡i  ¸wji wdZv  

wQj| 44 e¨vUvwjq‡bi  Rmx‡gi nv‡Z  ivB‡dj wQj| Avgiv  wZb Rb 

wW‡dÝ  †bqvi Rb¨  †`vZjvi  Qv‡` DwV | Abygvb  12.15 Uvi mgq Qv` 

†_‡K  ‡`wL‡q wZbRb we,wW,Avi wmcvnx GKRb Avwg©  Awdmvi‡K †U‡b 

wb‡q  hv‡”Q |  gqgbwmsn †m±‡ii  Rmxg bx‡P †b‡g H wZbRb  

wmcvnx‡K  Avwg©  Awdmvi‡K ¸wj Ki‡Z  e‡j,  Zviv ¸wj Ki‡Z  ivRx bv 

nIqvq  Rmxg  wb‡RB  Gj, Gg, wR, w`‡q  eªvk dvqvi K‡i  H 

AwdmviwU‡K  nZ¨v  K‡i |  Zvici †m  Avevi  Qv‡` P‡j  Av‡m|  ỳcyi 

†ejvq  Avgiv H evmv‡ZB  LvIqv  `vIqv  Kwi|  ivbœv  Kiv wQj|  H 

ev”Pv ¸‡jv I  evmvq wQj|  Rmx‡gi  Kgv‡Û  Avgiv H  evmvq wWDwU  

Ki‡Z _vwK|  weKvj 5 Uvi w`‡K `ievi  n‡ji mvg‡b GKwU  wcKAvc  

Avmv  hvIqv  Ki‡Z †`wL|†mbvevwnbxi †nwjKÞvi  Dovi  mgq  Gj, 

Gg, wR, nv‡Z  _vKv Rmxg †nwjKÞv‡ii  w`‡K  dvqvi K‡i|  ivZ 

AvUUvi w`‡K H  evmvq Wvj fvZ  LvBZ| wWDwUi  duv‡K  duv‡K  Qv‡` 

NygvB|  26/02/2009 ZvwiL  mKvj Abygvb  10.00Uvi  w`‡K  44 

e¨vUvwjq‡bi  Rmxg jvB‡b  P‡j  hvq| ỳcyi 12.00 Uvi w`‡K  Avwg  

gqgbwmsn †m±‡ii  Rmxg‡K  Qv‡`i  Dci wWDwU‡Z †i‡L  jvB‡b wM‡q  

wb‡Ri weQvbvq ky‡q  _vwK| wKQy¶b ci  gvB‡K  ïb‡Z cvB‡h,  we,wW, 

Avi m`m¨‡`i  mvaviY  ¶gZv †Nvlbv  Kiv n‡q‡Q|  gvB‡K Avgv‡`i‡K  

†Kv‡Z  A ¿̄  Rgv w`‡Z e‡j| ỳcyi  Abygvb  2.30 Uvi w`‡K  24 

e¨vUvwjq‡bi †Kv‡Z  Avgvi  ivB‡dj  Rgv w`‡q  G‡m  jvB‡b G‡m  ï‡q 

cwo| weKv‡ji w`‡K jvB‡bi m`m¨‡`i K_vevZ©vq  ïb‡Z cvB †h,  

Avwg©iv  wcjLvbv  Avµgb  Ki‡Z cv‡i|  weKvj  Abygvb  4.30 Uvi 

w`‡K  wmwfj  †cvkvK  c‡i †WBix  dv‡g©i wcQbw`‡K  Iqvj UcwK‡q  

cvwj‡q hvB| cÖ_‡g †gvnv¤§`cyi  Kv‡`ivev` nvDwRs G  eo †evb kvgxgv  

bvmwi‡bi  evmvq DwV|  Avgvi mv‡_  _vKv †gvevBj  †ev‡bi  evmvq  
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ivwL| H  evmvq _vKve¯nvq  28/02/09 Bs‡iRx wUwfi  msev‡`  ïwb †h,  

24 N›Uvi  g‡a¨  we,wW, Avi m`m¨‡`i  wcjLvbvq  nvwRi  n‡Z e‡j‡Q|  

01/03/09 Bs‡iRx  Avwg wcjLvbvq wi‡cvU©  Kwi| 03/03/09 Bs‡iRx  

Avgv‡K wcjLvbvq †bq|  wcjLvbvq  _vKve¯nvq  26/03/09 Bs‡iRx  

i¨ve  Avgv‡K wRÁvmvev` K‡i|  Avgvi  K_vgZ i¨ve †ev‡bi evmv †_‡K 

†gvevBj ỳwU  D×vi K‡i|” 

The Confessional Statement of the co-accused Sepoy 
Md. Kamal Molla runs as under- 

“Avwg 15/01/06 mv‡j Lyjbv †Rjv n‡Z we.wW.Avi G fwZ© nB| evqZyj 

B¾‡Z S¡j¡ml cÖwk¶‡bi ci RyjvB gv‡m XvKvq wewWAvi m`i`ß‡i 

†hvM`vb Kwi| 24/02/09 Bs‡iRx c¨v‡iW †`wL| ivZ 11Uvq c¨v‡iW 

MÖvD‡Û UvÆy †kv K‡i jvB‡b P‡j Avwm| 25/02/09 Bs‡iRx mKvj 9.30 

Uvi mgq †Mvmj Kivi mgq nVvr ¸wji kã cvB| †Mvmj †k‡l i“‡g 

Avm‡j †`wL †h, GK gy‡Lvkavix A ¿̄avix RIqvb i“‡g G‡m i“‡g _vKv 

Avgiv 15/20 Rb ˆmwbK mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| †W«m †PÄ K‡i 

†cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q GKwU ivB‡dj wbB Ges †Kv‡Zi 

evB‡i GKwU Ggywbkb e· †_‡K `k ivDÛ ¸wj wbB| ivB‡dj wb‡q 

Avgvi e¨viv‡Ki w`‡K Avevi mgq †`wL‡q 44 e¨vUvwjq‡bi ingZ Mvwo 

Pvwj‡q wb‡q Avm‡Q| †m Avgv‡K agK w`‡q Mvwo‡Z DV‡Z e‡j| wKQy ~̀i 

hvIqvi ci Avgvi 44 e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z †c‡q 

ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j †bq| ingZ MvwowU `ievi n‡ji w`‡K 

wb‡q hvq| Mvwo `ievi n‡ji mvg‡b Avm‡j Avwgbyj jvd w`‡q †b‡g 

hvq| Zvi nv‡Z ivB‡dj wQj| ingZ Avgv‡K †R.wm.I †KvqvU©v‡ii 

†Kvbvq bvwg‡q †`q| ZLb `ievi n‡ji DËi w`K †_‡K wmcvnx 

mvBdzj‡K `ievi n‡ji w`‡K ¸wj Ki‡Z †`wL Ges Awdmvi‡`i MvjvMvwj 

Ki‡Z †`wL| mvBdz‡ji mv‡_ AvwgI GK ivDÛ ¸wj Kwi| c‡i mvBdzj‡K 

`ievi n‡ji †gBb †M‡Ui w`‡K †`Š‡o †h‡Z †`wL| ZLb Avwg `ievi 
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n‡ji cwðg w`‡K hvB| HLv‡b 15/20 Rb we.wW.Avi †Rvqvb‡K 7/8 Rb 

Awdmvi‡K ‡dvqvivi cv‡k ¸wj K‡i nZ¨v Ki‡Z †`wL| H we.wW.Avi 

RIqvb‡`i g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx gwZb wmcvnx gywnZ fvB‡K 

†`wL| HLv‡b wW.G.wW bvwmi Ges wmcvnx iwdKI (44 e¨vUvwjq‡bi) 

wQj| GKUy c‡i wmcvnx igRvb‡K (15 ivB‡dj ) GKwU mv`v 

gvB‡µvev‡m K‡i Avb‡Z †`wL Ges Zuv‡K Mvwo‡Z e‡m ¸wj Ki‡Z †`wL| 

G mgq nvmcvZv‡ji wZbRb gwnjv Wv³vi‡K †dvqvivi cv‡k †`wL| 

GKRb gy‡Lvkavix Zv‡`i g‡a¨ ỳRb‡K 5bs †MB‡Ui w`‡K wb‡q hvq| 

Av‡iKRb g¨vWvg iv¯—v cvi n‡q byi †gvnv¤§` K‡j‡Ri mvg‡b wM‡q 

bv‡qe my‡e`vi gvbœvb‡K Zv‡K evPv‡bvi Rb¨ Aby‡iva Ki‡Z †`wL| gvbœvb 

Zv‡K wb‡q byi †gvnv¤§` K‡j‡Ri wfZ‡i hvq| H mgq wmcvnx †mwjg‡K 

†`Š‡o †h‡Z †`wL| c‡i wW.wR m¨v‡ii mv‡_ Ab¨vb¨ Awdmviiv †ei 

nIqvi mgq wmcvnx gywnZ mn AviI gy‡Lvkavix A‡bK we.wW.Avi 

RIqvb‡K wW.wR m¨vi mn Ab¨vb¨ Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Z 

†`wL| H mgq NUbv ’̄‡j wmcvnx gwZb, wmcvnx iwdK, wW.G.wW. bvwmi 

m¨vi wQj| c‡i Avwg e¨viv‡K P‡j hvB| Abygvb 12.30/1.00Uvi w`‡K 

Avwg exi‡kªô knx` cwiev‡ii †KvqvU©v‡i hvB| H mgq wmcvnx mygb‡K 

(44 e¨vUvwjqb) A ¿̄mn †`L‡Z cvB| †ejv 4.00 Uvi w`‡K †g‡m Lvevi 

†L‡q Avevi knx` cwiev‡ii †KvqvU©v‡i hvB| HLv‡b exi‡kªô byi †gvnv¤§` 

Gi evmvq iv‡Z _vwK| 26/02/09 Bs‡iRx mKvj 8.30Uvq e¨viv‡K  P‡j 

hvB| ỳcyi  100 Uvi  w`‡K †KvqvU©vi Mv‡W© wM‡q A ¿̄ Rgv w`‡q e¨viv‡K 

Avwm| weKvj Abygvb 4.30 Uvi w`‡K †WBix dvg© Gi w`K w`‡q wcjLvbv 

†_‡K †ei n‡q Avwm| c‡i †MvcvjMÄ P‡j hvB| 03/03/09 Bs‡iRx 

Avevi wcjLvbvq wd‡i Avwm|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. By his confessional statement as recorded by P.W. 

358 it appears that he took up arms and ammunition and fired 

towards Darbar and snatched away two mobiles from two army 

officers, which were subsequently recovered from his relative 

and committing murder ‘Cen¡c pÉ¡l’ and also participated 

actively to the rebellion placing him on duty as defence against 
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the counter attack by the law enforcing agencies  ‘‡m±i gmwR` 

†_‡K gvBwKs K‡i ejv nw”Qj †h, Avcbviv G‡jv‡g‡jv †Nviv‡div bv K‡i wW‡d‡›m 

hvb| cÖwZ †M‡U †M‡U hvb I †`qv‡j †`qv‡j hvb| ............. Avwg †`Š‡o 5bs 

†M‡Ui w`‡K hvB| †mLv‡b mvivw`b A_©vr 5.30 Uv weKvj ch©š— wWDwU Kwi|’ 

The learned Deputy Attorney General further submits 

that P.Ws. 10, 77, 448 are eye witnesses to his active 

participation to the occurrence. P.W. 10 saw him to make firing 

towards Darbar along with 10/12 armed rebellions. He 

identified the condemner/appellant with his Battalion No. P.W. 

77 also saw the condemner in Darbar in his participation to the 

occurrence but identified him later on with the photo 

maintained in the office. Obviously it bears     relevancy. P.W. 

488 also saw him with arms and he identified him with his 

regiment No. 75336. P.Ws. 438 and 439 are the seizure 

witnesses of mobile of Lt. Col. Tashin and Maj. Monjur 

recovered from a relative of the     condemner. Their evidence 

lends support to the confession of the condemner to his act of 

atrocities by snatching away mobile from army officers that 

discloses his common intention/object to eliminate army 
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officers from BDR that resultant to killings 74 persons 

including 57 army officers.    

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case and the 

evidence as adduced by the prosecution witnesses, trial court 

rightly found the condemner/appellant guilty of the offences 

under section 302/149/34 of the Penal Code and sentenced him 

accordingly and the impugned sentence does not warrant any 

interference. He urges to accept the Reference against the 

condemner/appellant and to dismiss the Crl. Appeal / Jail 

Appeal filed on his behalf.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the evidence of P.W. 10 

appears vague. He could not identify the condemner/appellant 

properly. He merely referred his Battalion No, but no regiment 

number. So his identification of the condemner/appellant is 

doubtful. The evidence of P.W. 77 bears no substance. She 

claims to identify the condemner/appellant with photo but 

admittedly no such photo was seized and produced before the 

court. P.Ws 438 and 439 are seizure witnesses of mobiles and a 
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sum of Tk= 2,00,026/- from the office of Bangladesh Medical 

allegedly from the possession of one Hafizur not from the 

condemner/appellant. But in the seizure list there is no reference 

of the name of Hafizur and no reliable evidence appears that 

Hafizur was the brother-in-law of the condemner/appellant and 

the condemner/appellant handed over the Mobiles and Money to 

the custody of Hafizur. Although P.W. 448 refered the 

condemner/appellant with his regiment No. but he merely saw 

the condemner/appellant with arms. He did not disclose any 

culpability of the condemner/appellant to any offence. 

Mr. Md. Aminul Islam further submits that P.W. 358 

admits that the statement of the condemner/appellant was 

recorded after prolonged police custody for five days. Such 

confessional statement after prolonged police custody apparently 

appears involuntary and it can’t be considered as evidence. 

Moreover, it was retracted by the condemner/appellant.  

Mr. Md. Aminul Islam also submits that confession of co-

accused bears no evidentiary value having not been corroborated 

by any independent witness.  



 

 

1784 

Mr. Aminul lastly submits that prosecution could not 

bring home the charges against the condemner/appellant and trial 

court having failed to weigh and assess the evidence erroneously 

found him guilty of the offence and sentenced him illegally and 

in view of above facts he urges to warrant interference to the 

impugned order and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession as well as the confessional statement of the co-

accused. 

The condemner/appellant Sepoy Md. Saiful Islam stated 

in his confessional statment– 

“mKvj  9.10/9.20 wgwb‡Ui mgq ¸wji kã ï‡b  Nyg †fs‡M hvq| H 

w`b  `iev‡i  Avgvi  `vwqZ¡  wQj bv| GKRb †jvK ( we,wW, Avi, 

wmcvnx) A ¿̄  wb‡q G‡m  e‡j †h, †KD  jvB‡b  ï‡q  _vK‡eb bv  mevB 

bx‡P †b‡g  Av‡mb|  H†jvK‡K Avwg wPwb bv|  bx‡P  bvgvi ci  44  

ivB‡dj e¨v‡Uwjq‡bi  wmcvnx Rmxg Avgv‡K GKwU  ivB‡dj  †`q|  H 

ivB‡dj wb‡q  Avwg  `ievi n‡ji  cv‡k †RwmI †KvqvUv‡ii mvg‡b  P‡j 

hvB| H Lv‡b wM‡q Avwg  44  e¨vUvwjq‡bi  wmcvnx  Kvgvj‡K  dvqvi 

Ki‡Z †`wL| †m `ievi n‡ji w`‡K  dvqvi  KiwQj|  Avgvi ivB‡d‡j  

¸wj bv  _vKvq  Kvgvj‡K  wRÁvmv Kwi †h,  ¸wj †Kv_vq cve  ?  Kvgvj 

GKwU  wi·v †`wL‡q wi·v †_‡K  ¸wj  wb‡Z e‡j|  Avwg  wi·v †_‡K  20 

ivDÛ  ¸wj  wbB|  Avwg  `ievi n‡ji w`‡K  10(`k)  ivDÛ  duvKv ¸wj  

Kwi| Abygvb  10.45 Uvi w`‡K  Avwg  `ievi n‡ji mvg‡b  ‡dvqviv I  

gyj †M‡Ui  gvSvgvwS  ¯nv‡b hvB|  HLv‡b  Avwg©  Awdmv‡ii jvk c‡o 

_vK‡Z †`wL|  `ievi n‡ji wfZi †_‡K  wmcvnx  AvjZvd (44 

e¨vUvwjqb) †ei n‡q  Avgv‡K `ievi  n‡ji wfZ‡i  XyK‡Z  e‡j|`ievi 
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n‡j Xy‡K  Avwg †÷v‡i  mvg‡b  DËi  †Kv‡b  ùvovB|  HLv‡b  wmcvnx  

AvjZvd  Avwg©  Awdmvi‡`i‡K jvB‡b  ùvwo‡q †ei n‡q  Avm‡Z  e‡j| 

AvjZv‡di  Kv‡Q †gMv‡dvb wQj|  A ¿̄ I  wQj|  AvjZvd  Avwg©  

Awdmvi‡`i‡K †gvevBj w`‡q w`‡Z e‡j| Avwg ỳB Rb Awdmv‡ii  ỳwU 

†gvevBj wbB| Gici  wmcvnx  AvjZvd  Avmvgx‡`i‡K  jvBb a‡i cwðg 

w`‡Ki  †MB‡U †h‡Z  e‡j| GK  Awdmv‡ii w÷K c‡o †M‡j  AvjZvd  

÷xK  Zyj‡Z n‡e bv e‡j  agK †`q| Gici  Awdmvi‡`i‡K  gvP© Kwi‡q 

cwðg w`‡Ki †M‡Ui w`‡K wb‡q hvq| Awdmvi‡`i g‡a¨ GKRb †gRi  

e`i“j  Avjg  Avgvi  cy‡e©i e¨vUvwjq‡bi  wmI wQ‡jb| Awdmviiv 

`iRv w`‡q †ei nIqv  A¯nvq  evB‡i †_‡K we,wW, Avi wmcvnxiv eªvk 

dvqvi K‡i| K‡qK Rb  Awdmvi c‡o  hvq| mvg‡b †_‡K GKRb 

Awdmvi  Bbkv` m¨v‡ii  bvg a‡i  †`Šo  w`‡Z e‡j| Bbkv` m¨vi `w¶b  

w`‡Ki †MB‡Ui w`‡K †`Šo w`‡j  Avwg  Bbkv`  m¨vi‡K ỳB  ivDÛ  ¸wj  

Kwi| Bbkv` m¨vi  c‡o hvb| H mgq  Avwg QvovI  Avi I  A‡bK 

we,wW, Avi  wQj  Zv‡`i‡K  Avwg wPwb bv| HLv‡b †h  Awdmviiv wQj 

Zviv mevB ¸wj †L‡q HLv‡bB c‡o hvq| Abygvb  11.00 Uvi w`‡K  Avwg 

`ievi nj †_‡K †ei n‡q  wk¶K‡`i †KvqvU©v‡ii  mvg‡b  hvB| †Kvb  

Awdmvi  jywK‡q  Av‡Q wKbv †`Lvi Rb¨  Aa¨‡¶i evmvq XywK|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Co-accused Sepoy Md. Kamal Molla (C.S. 69) stated in 
his confessional statement- 

“wKQy ~̀i hvIqvi ci Avgvi 44 e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z 

†c‡q ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j †bq| ingZ MvwowU `ievi n‡ji 

w`‡K wb‡q hvq| Mvwo `ievi n‡ji mvg‡b Avm‡j Avwgbyj jvd w`‡q †b‡g 

hvq| Zvi nv‡Z ivB‡dj wQj| ingZ Avgv‡K †R.wm.I †KvqvU©v‡ii 

†Kvbvq bvwg‡q †`q| ZLb `ievi n‡ji DËi w`K †_‡K wmcvnx 

mvBdzj‡K `ievi n‡ji w`‡K ¸wj Ki‡Z †`wL Ges Awdmvi‡`i MvjvMvwj 

Ki‡Z †`wL| mvBdz‡ji mv‡_ AvwgI GK ivDÛ ¸wj Kwi| c‡i mvBdzj‡K 

`ievi n‡ji †gBb †M‡Ui w`‡K †`Š‡o †h‡Z †`wL| ZLb Avwg `ievi 

n‡ji cwðg w`‡K hvB|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. 

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 10, 77, 448 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 10 deposed-  
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‘hLb WvjfvZ m¤ú‡K© A_© wnmv‡ei K_v e‡jb ZLb Stage G GKRb 

ˆmwbK Dg g‡nv`q eivei A ¿̄ ZvK K‡i Zvi bvg wmcvnx gBb| GKUz 

c‡i 2 ivDÛ dvqvi nq| ZLb me ˆmwbKiv †ei n‡Z D×Z nq Ges 

`iRv Rvbvjv fvs‡Z _v‡K| Avwg Zv‡`i av°vq  `iRvi w`‡K †h‡Z eva¨ 

nB| ZLb `ievi n‡ji Pvi w`‡K ˆmwbKiv ¸jv¸wj Ki‡Q| 10/12 Rb 

mk ¿̄ ‰mwbK dvqvi Ki‡Z Ki‡Z GwM‡q Av‡m| Zv‡`i g‡a¨ wmcvnx 

gwZb, wmcvnx wg›Uz †kL, wmcvnx Kvgvj †gvj−v wmcvnx mvBdzj Bmjvg 

mK‡j 44 e¨vUvwjqv‡bi Avwg Zv‡`i wPb‡Z cvwi|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj 

Avjx, wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb 

wgqv, wmcvnx mv¾v`, wmcvnx mvBdzj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, 

j¨vÝ bv‡qK GKivg, wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, 

wmcvnx gywnZ, wmcvnx †g‡n`x nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx 

iwdKzj Bmjvg|’ 

P.W. 448 deposed-  

‘25/2/09 `iev‡i wQjvg| †jvKR‡bi QyUvQywUKv‡j Avgv‡K †`Iqv‡j 

Pvcv †`q Avwg †Kvg‡i e¨v_v cvB| c‡i cwðg cv‡k¦© †`Iqvj w`‡q †ei nB I 5bs 
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†M‡U hvB| 44 e¨vUvwjq‡b Z„q Zvjvq Ae ’̄vb †bB| ivwÎ 10/10 1/2 Uvq 63720 

ivqnvb, 75336 mvBdzj‡K A ¿̄ mn †`wL|’ 

P.Ws. 438 and 439 adduced evidence in support recovery 

of two mobiles from his relative which he snatched away from 

two army officer in Darbar that finds support to his inculpatory 

confession which in view of above facts and evidence on record 

appears voluntary and true and relevant as evidence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.62 Sepoy/72171 Md. Rion Ahmed. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.154 Major Md. Ahsan Habib 

 P.W.367 S.IK.M. Tofayel Hassan, Magistrate 

 P.W.427  Tasnuva Maha 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant and confession of co-accused- 

  Sepoy Md. Ziaul Hoque (C.S.27). 

 Sepoy Md. Rajibul Hassan (C.S.63).  

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Rifle Battalion, Dinajpur. He came to Peelkhana on 

16.02.2009 and on the date of occurrence i.e. on 25.02.2009 he 

was in Darber. After commencement of Darber Sepoy Moyeen 

entered into Darber with arms. Sepoy Kajal followed Moyeen 

with arms. DG asked all to take seat. He asked General Tareq for 

help. DG took shelter to the north side of stage. Beside D.G, 

DDG Bari, Col. Anis and some others were there. He was to the 

south of the stage. Sepoy Mamun took away his mobile. He 

found 4/5 BDR personnel outside Darber in aggressive mood. 

He could identify the condemner/appellant Sepoy Rion and 

Siddique. One of them assaulted him with rod. Sepoy Ramjan 

also took away his another mobile.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in Peelkhana on 16.02.2009. On the date 

of occurrence he attended Darbar at 7.45 to receive his award, 

since Darbar was scheduled at 8 A.M. He deposed before I.O. on 

22.03.2009. He remained in Darbar till 10.20/22 A.M. and till 
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then D.G. was alive. At that time he also came to see DDG Col. 

Anis, Subader Nurul Islam, Major Mubin, Major Rokshona and 

pesh Imam. During this time he did not notice any killing. He 

saw Moyeen being fastened with ‘S¤a¡l ¢ga¡’ and arms beside 

him. He saw Moyeen alive. He did not find any blood there. He 

denied the suggestion that army officers killed Moyeen instantly. 

He had no personal familiarity with the accused. He denied the 

suggestion that he did not happen to meet with Rion and that he 

deposed falsely against him.  

P.W.367 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner/appellant 

on 19.04.2009 in compliance of the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the condemner/appellant as exhibit 

704 and his signature 704/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner appellant 

was arrested on 04.06.2009 and he was taken before him for 

remand. He did not record for how many days the 



 

 

1797 

condemner/appellant was on remand. Accused put his signature 

as ‘¢lEe’. He recorded his name as Rian. He denied the 

suggestion that the condemner/appellant made allegation of 

torture upon him and that he did not make any statement before 

him and that he did not follow the provisions of law in 

recording the statement and that he did not certify the statement 

properly.  

P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with runner over mobile but she dealt with her roughly and 

threatened her. Later on, she rang Maj. Aziz. Maj. Aziz handed 

over the mobile to her husband Tanveer and that she had talk 

with him and she was informed her that BDR personnel made a 

revolt. Some BDR personnel kicked on the door of her 

residence. Later on, Tanveer informed her that there happened 

much killing and instructed her to take shelter in bathroom. BDR 

personnel broke down the door of her room and entered into the 

room. She could identify the condemner/appellant Sepoy Rion, 
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Sepoy Atik, Zia, Habibur, Amjad, Rajibul, Ramjan, Shawkat, 

Signalman Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Mamun,. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. Sepoy Sorab, Wasim, 

Ibrahim, Forhad, Tarapada pulled on her. Ibrahim assaulted her 

maid servant and put off the dress of her children. She along 

with her children were taken into quarter guard. On the way she 

came to see the ferocious appearance of BDR personnel. On her 

way to quarter guard the condemner/appellant Rian, Sepoy 

Masum, Rafiqul, Moshiur, Jabed, Ramjan, Billal, Khorshed, 

Sohrab, Shahidullah, Paltan Chakma assaulted her and the 

members of her family. Sepoy Hasan, Ripon, Hussain, Javed, 

Raju were in quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, 

Nur Hossain, Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, 

Habilder Salam, Motiur, Cook Kowser, DAD Sayed, Touhidul 

Alam all were in front of the quarter guard. They assaulted and 

used filthy language upon them.  On 26.02.2009 at about 4.00 

P.M. DAD Touhid told that they would be lined up and killed 
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together. On 26.02.2009 at evening they were taken out from 

quarter guard.  

In cross-examination on behalf of Sepoy Rion she stated 

that I.O read over her statement to her. She denied the 

suggestion that she did not depose before the I.O. that there was 

mass killing. She denied the suggestion that she did not deposed 

before the I.O. that Sepoy Hatil, Zia, Habibur, Amjad, Rajibul, 

Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Masud, Rion entered into her room and that they destroyed 

her belongings and that  Sorab, Wasim, Ibrahim, Forhad, 

Tarapada picked her up and that Ibrahim assaulted her  maid 

survant and that she came to see Sepoy Masum, Rion, Rafiqul, 

Moshiur, Javed, Ramjan, Billal, Khorshed, Shahidullah, Paltan 

Chakma at ferocious appearance in front of quarterguard and 

that Jillur, Zia, Soikat, Zakir, Nur Hossain, Sayed, Delowar, 

Ekramul Kamal, Motiur, DAD Touhid were in front of 

quarterguard and assaulted her and threw filthy language to her. 

There were some wives of the Army officers. She cannot say 

what she told before the Media. She had talk with reporter Rimi 

Amin. At that time she did not know the name of the accused. 
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Later on, she identified them seeing their picture in the footage. 

She did not submit any video footage. She denied the suggestion 

that she did not identify the accused from video footage and that 

she deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 06.04.2009 and took him on 

remand for 15 days. He denied the suggestion that he obtained 

the confession of the appellant by way of oppression.  

The Confessional Statement of the Sepoy Md. Rian 

Ahmed runs as under- 

“B¢j 24/02/09 Cw a¡¢lM pL¡m 8.45 ¢j¢eV ®bL 9.30 ¢j¢eV fkÑ¿¹ 
fÉ¡lX L¢lz fl c¤f¤l 12.00 V¡u AÙ» Sj¡ ¢cCz Aaxfl c¤f¤l 2.30 
¢j¢eV fkÑ¿¹ B¢j clh¡l qm b¡¢Lz fl l¡¢œ 9.30 fkÑ¿¹ V¡–¤ ®p¡ J fÐc£f, 
h¡hl NË¡Eä ®cM m¡Ce ¢g¢lz Aaxfl 25/02/09 Cw a¡¢lM pL¡m 8 V¡l 
¢cL clh¡l qm k¡Cz Ae¤j¡e 9.30 ¢j¢eVl ¢cL B¢j 1V¡ …¢ml në ö¢ez 
B¢j a¡lfl ®L¡al ¢cL ¢Nu 1¢V l¡Cgm J 10 l¡Eä …¢m ¢eCz jÉ¡N¡¢S-
el jdÉ …¢m i¢aÑ Ll 2 l¡Eä …¢m ®g¡V¡Cz fl B¢j 4ew ®NVl ¢cL k¡C-
a b¡¢Lz f¢bjdÉ A¢gp¡pÑ ®jpl p¡je B¢j l¡S£h J ¢Su¡ ®cl ®c¢Mz a¡-
cl p¡b ¢eu Bjl¡ A¢gp¡pÑ ®jpl ®jSl j¡qh¤hl h¡p¡l  clS¡ m¡¢b ¢cu 
®i‰ ®ial Y¤¢Lz fl f¡W¡uœ²j Bjl¡ 3 Se ®jSl j¡qh¤hl Ù»£L 
n¡¢ll£Li¡h m¡¢’a L¢lz B¢j ®XÊ¢pw ®V¢hml Efl l¢ra HL¢V ®j¡h¡Cm 
¢eCz Bjl¡ e£Q e¡j¡l pju ¢pf¡q£ ¢p¢ŸLL B¢j Efl EWa ®c¢Mz 
Aaxfl B¢j 4ew ®NV k¡Czfl 2.30 ¢j¢eVl ¢cL c¤f¤ll M¡h¡l ®Mu m¡C-
e Qm k¡Cz 25/02/09 Cw a¡¢lM B¢j AÙ» pq 14 am¡ ¢h¢ôw Hl e£Q hp 
b¡¢Lz Aaxfl 26/02/09 Cw AÙ» Sj¡ ¢cu ®XCl£ g¡jÑl l¡Ù¹¹¡ ¢cu f¡m¡C 
B¢j …¢mÙ¹¡e 2000/- V¡L¡ ¢cu ®j¡h¡Cm ®g¡e¢V ¢hœ²u L¢lz HC Bj¡l 
Sh¡eh¢¾cz”  

The confessional statement of co-accused Sepoy Md. 

Rajibul Hassan (CS-63)runs as under- 
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“Avwg ZLb Avgvi U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU cwo| Zvici 
†`Š‡o †KvqvU©vi Mv‡W© G‡m GKwU ivB‡dj †bB| Zvici Avwg g¨vMvwR‡b 
hvB| wM‡q †`wL 10/12 Rb we wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj 
evwni KiZv‡Q| Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj †bB| Gici Avwg 
Avgvi ivB‡dj n‡Z 2/3 ivDÛ duvKv ¸wj Kwi, Dc‡ii w`‡K| Gici 
Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs †k‡Wi †cQ‡b Avwm| †mLv‡b 44 
e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi †Kv¤úvbxi wmcvnx wRqv‡K 
†`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi †g‡mi w`‡K hvB| 
Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© †g‡mi w`‡K 
Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z †`wL| 
Gici Abygvb 11.00 Uvi w`‡K Avwg Ges wmcvnx wRqv I wiqb †g‡mi 
wZb Zjvi 25 ev 26 bs i“‡gi `iRv †f‡½ i“‡g cÖ‡ek Kwi| GB 
i“g †_‡K wmcvnx wRqv GKwU Gg wc w_ª ‡iKW© ‡cqvi I GKwU ‡gvevBj 
‡mU ‡bq| Avwg AUwei GKwU †Uwe‡ji W«qvi †f‡½ Qq nvRvi UvKv †bB| 
Gici Avwg wmcvnx wRqv Avi wmcvnx wiqb wØZxq Zjvi Wvb cv‡ki 12 
bs K‡¶ Avwm| GUv †gRi gvneye m¨v‡ii i“g| Avgiv wZbRb av°v 
w`qv `iRv †f‡½ wfZ‡i cÖ‡ek Kwi| Gici i“‡g Xy‡K wmcvnx wRqv I 
wmcvnx wiqb †gRi gvneye Gi ¿̄x‡K av°v w`‡q †g‡S‡Z †d‡j †`q Ges 
Avgiv wZbRb Zv‡K kvixwiKfv‡e jvwÃZ Kwi| Avgiv m¨vi‡K Ly‡R bv 
†c‡q evmvi wRwbmcÎ ZQbQ Kwi| wmcvnx wiqb †W«wms †Uwe‡ji Dci 
n‡Z GKwU †gvevBj †mU †bq| Gici Avgiv Awdmvm© †gm ‡_‡K †b‡g 
G‡m iv¯—vq Avwm| Avwg 4 bs †M‡Ui w`‡K hvB|”  

The confessional statement of Co-accused Sepoy Md 

Ziaul Haque (CS-27) runs as under- 

“......Aaxfl B¢j J Hln¡c ®L¡a ®ku AÙ» ¢eCz B¢j 1¢V l¡Cgm J 

20 l¡Eä …¢m Hhw Hln¡c 1¢V l¡Cgm ®euz Hln¡c La l¡Eä …¢m ®eu 

hma f¡lh e¡z I S¡uN¡u (®L¡a) B¢j AÙ» ¢ea ®c¢M ¢pf¡q£ ¢lue, 

¢pf¡q£ l¡¢Sh¤m ¢pf¡q£ ¢p¢ŸLz 

Aaxfl B¢j J ¢pf¡q£ ®jqc£ 44 hÉ¡V¡¢mu¡e A¢gp k¡Cz ®pM¡e 2 Sel 

m¡n ®gÓ¡l fs b¡La ®c¢Mz a¡cl h¡l¡¾c¡ qCa ®Ve Be¡ qJu¡u ®gÓ¡l l-
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š²l c¡N ®mN ¢Rmz a¡cl e¡j ®cMa f¡C e¡Cz f¡nl l¦j Bjl¡ DAD 

e¡¢pl J ¢pf¡q£ ®lS¡u¡eL ®cMa f¡Cz Aaxfl e¡Ù¹¡ ®Mu ®VÊ¢ew ®nX k¡Cz 

®VÊ¢ew ®nX ¢pf¡q£ ¢jS¡e, ¢pf¡q£ ¢p¢ŸL, q¡¢hmc¡l pQ£¿» e¡b l¡u pq 

BlJ 10/12 SeL ®c¢Mz Jcl fÐaÉLl L¡R AÙ» ¢Rmz pb£¾cÐ e¡bl L¡R 

…¢m l¡M¡l Process (h¡„) ¢Rmz 

fl ¢pf¡q£ l¡¢Sh¤m, ¢pf¡q£ ¢lue ®L¡a Bp Hhw Bj¡L J ¢p¢ŸL ®L 

hm, pÉ¡l ®g¡e Ll¢Rmz jÉ¡X¡jL ®L¡u¡VÑ¡l N¡XÑ ¢el¡fc ¢eu ®ka hmRz 

Bj¡cl HC Lb¡ hm l¡¢Sh¤mz Aaxfl Bjl¡ 4 Se ®jSl j¡qh¤hhl 

h¡p¡u k¡Cz l¡¢Sh¤m clS¡ Knock Llz clS¡ M¤ma ®cl£ qm l¡¢Sh¤m 

clS¡ m¡¢b ¢cu ®i‰ ®gmz fl l¡¢Sh¤m J ®lue h¡p¡l ¢ial Y¤L iu 

®c¢Mu jÉ¡Xj-®L dl J j¡lz Bjl¡ (B¢j J ¢p¢ŸL) h¡Cl c¡ys¡e¡ AhÙÛ¡u 

¢Rm¡jz l¡¢Sh¤m J ®lue h¡¢ql qCm B¢j ¢ial Y¤L jÉ¡XjL d¢lJ j¡¢lz 

fl ¢p¢ŸL Y¤L jÉ¡X¡jL dlJ j¡lz”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. By his confessional statement and those of co-

accused it appears that he participated to the occurrence in 

taking arms and ammunition by way of plundering kote and 

magazine and fired and participated further in committing other 

atrocities such as looting the belongings from the residence of 

army officers and uncourteous behavior with their family 

members.    

The learned Deputy Attorney General further submits 

that P.Ws. 154 and 427 are the eye witnesses to the occurrence. 

From their evidence it appears that the condemner/appellant 

having unlawfully assembly together with other rebellions and 

being armed actively participated to the occurrence. P.W. 154 

saw him with 4/5 BDR personnel at outside Darbar with 
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aggressive mood at the outset of the occurrence. P.W. 427 saw 

him to break down the door of her residence and assaulted her 

with rifle along with other rebellions. It is true that she 

identified the condemner/appellant with photo of the office but 

fact remains she herself saw him with aggressive mood at the 

time of occurrence as member of unlawful assembly. It is not 

necessary to retain arms by every members of unlawful 

assembly.  

The learned Deputy Attorney General also submits that 

the confession of the condemner/appellant is inculpatory in 

nature. His confessional statement finds corroboration by the 

testimonies of above P.Ws. He confessed- ‘9.30 wgwb‡Ui w`‡K 1Uv 

¸wji kã ïwb| Avwg Zvici †Kv‡Zi w`‡K wM‡q 1wU ivB‡dj I 10 ivDÛ ¸wj 

†bB| g¨vMvwR‡bi g‡a¨ ¸wj fwZ© K‡i 2 ivDÛ dzUvB| ................... †gRi 

gvney‡ei evmvi `iRv jvw_ w`‡q †f‡½ wfZ‡i XywK .................. gvney‡ei ¿̄x‡K 

kvwiixKfv‡e jvwÂZ Kwi| †Uwe‡ji Dci iw¶Z 1Uv †gvevBj †bB|’ The 

confessional statement of co-accused also finds support from 

the testimonies of above witness and in view under section 30 

of Evidence Act, it bears evidentiary value.  
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The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence rightly found him 

guilty of the offence and sentenced him accordingly and it does 

not warrant any interference.  

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the condemner/appellant submits that the testimony of 

P.W. 154 does not bear any credibility. Admittedly he had his 

posting in 40 Rifle Battalion, Dinajjpur and came to Peelkhana 

on 16.02.2009 and he further admitted in his cross-examination 

that he did not serve in 44 Battalion and thus no occasion 

arrived to know the condemner/appellant. He could not refer 

the Battalion and Regiment number of the 

condemner/appellant. He did not identify the 

condemner/appellant in the dock. His above identification of 

the condemner/appellant is vague, unspecified and that can’t be 

relied upon. Further more, no culpability of any offence 

appears against the condemner/appellant by his evidence. The 

testimony of P.W. 427  does not bear any substance. 

Admittedly she could not identify any accused earlier. She 

identified the condemner/appellant and other accused during 
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investigation from video footage but no such video footage was 

seized and produced before the court. This witness is a house 

wife and she named as many as 38 accused which appears 

unusual, unreliable and tutored. Moreover, P.W. 654 admitted 

in his cross-examination that P.W. 427 did not tell him the 

name of the accused who entered into her room.     

Mr. S.M. Shahjahan further submits that the confession 

of the condemner/appellant is a product of torture having in 

prolonged police custody and it is not true at all. Such 

confession of the condemner/appellant can’t be considered as 

evidence in proving the offence as he has been charged for. 

Similarly the confession of the co-accused having not been 

corroborated by any independent witness it also does not bear 

any evidentiary value. Trial court having failed to assess and 

weigh the evidence on record convicted and sentenced the 

condemner/appellant merely on surmise and conjecture and as 

such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case along with the confessional statement 

of the condemner/appellants and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession as well as the confession statements of co-accused. 

The condemner/appellant Sepoy Md. Rian Ahmed stated 

in his confessional statement– 

“25/02/09 Cw a¡¢lM pL¡m 8 V¡l ¢cL clh¡l qm k¡Cz Ae¤j¡e 9.30 

¢j¢eVl ¢cL B¢j 1V¡ …¢ml në ö¢ez B¢j a¡lfl ®L¡al ¢cL ¢Nu 1¢V 
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l¡Cgm J 10 l¡Eä …¢m ¢eCz jÉ¡N¡¢Sel jdÉ …¢m i¢aÑ Ll 2 l¡Eä …¢m 

®g¡V¡Cz fl B¢j 4ew ®NVl ¢cL k¡Ca b¡¢Lz f¢bjdÉ A¢gp¡pÑ ®jpl 

p¡je B¢j l¡S£h J ¢Su¡ ®cl ®c¢Mz a¡cl p¡b ¢eu Bjl¡ A¢gp¡pÑ ®jpl 

®jSl j¡qh¤hl h¡p¡l  clS¡ m¡¢b ¢cu ®i‰ ®ial Y¤¢Lz fl f¡W¡uœ²j 

Bjl¡ 3 Se ®jSl j¡qh¤hl Ù»£L n¡¢ll£Li¡h m¡¢’a L¢lz B¢j ®XÊ¢pw 

®V¢hml Efl l¢ra HL¢V ®j¡h¡Cm ¢eCz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. Both the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Sepoy Md. Rajibul Hassan (CS-63) stated 

in his confessional statement- 

“Gici Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs †k‡Wi †cQ‡b Avwm| †mLv‡b 
44 e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi †Kv¤úvbxi wmcvnx wRqv‡K 
†`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi †g‡mi w`‡K hvB| 
Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© †g‡mi w`‡K 
Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z †`wL| 
Gici Abygvb 11.00 Uvi w`‡K Avwg Ges wmcvnx wRqv I wiqb †g‡mi 
wZb Zjvi 25 ev 26 bs i“‡gi `iRv †f‡½ i“‡g cÖ‡ek Kwi| GB 
i“g †_‡K wmcvnx wRqv GKwU Gg wc w_ª ‡iKW© ‡cqvi I GKwU ‡gvevBj 
‡mU ‡bq| Avwg AUwei GKwU †Uwe‡ji W«qvi †f‡½ Qq nvRvi UvKv †bB| 
Gici Avwg wmcvnx wRqv Avi wmcvnx wiqb wØZxq Zjvi Wvb cv‡ki 12 
bs K‡¶ Avwm| GUv †gRi gvneye m¨v‡ii i“g| Avgiv wZbRb av°v 
w`qv `iRv †f‡½ wfZ‡i cÖ‡ek Kwi| Gici i“‡g Xy‡K wmcvnx wRqv I 
wmcvnx wiqb †gRi gvneye Gi ¿̄x‡K av°v w`‡q †g‡S‡Z †d‡j †`q Ges 
Avgiv wZbRb Zv‡K kvixwiKfv‡e jvwÃZ Kwi| Avgiv m¨vi‡K Ly‡R bv 
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†c‡q evmvi wRwbmcÎ ZQbQ Kwi| wmcvnx wiqb †W«wms †Uwe‡ji Dci 
n‡Z GKwU †gvevBj †mU †bq| Gici Avgiv Awdmvm© †gm ‡_‡K †b‡g 
G‡m iv¯—vq Avwm| Avwg 4 bs †M‡Ui w`‡K hvB|”  

Co-accused Sepoy Md Ziaul Haque (CS-27) stated in 

his confessional statement- 

“......Aaxfl B¢j J Hln¡c ®L¡a ®ku AÙ» ¢eCz B¢j 1¢V l¡Cgm J 
20 l¡Eä …¢m Hhw Hln¡c 1¢V l¡Cgm ®euz Hln¡c La l¡Eä …¢m ®eu 
hma f¡lh e¡z I S¡uN¡u (®L¡a) B¢j AÙ» ¢ea ®c¢M ¢pf¡q£ ¢lue, 
¢pf¡q£ l¡¢Sh¤m ¢pf¡q£ ¢p¢ŸLz .................................. fl ¢pf¡q£ 
l¡¢Sh¤m, ¢pf¡q£ ¢lue ®L¡a Bp Hhw Bj¡L J ¢p¢ŸL ®L hm, pÉ¡l ®g¡e 
Ll¢Rmz jÉ¡X¡jL ®L¡u¡VÑ¡l N¡XÑ ¢el¡fc ¢eu ®ka hmRz Bj¡cl HC Lb¡ 
hm l¡¢Sh¤mz Aaxfl Bjl¡ 4 Se ®jSl j¡qh¤hhl h¡p¡u k¡Cz l¡¢Sh¤m 
clS¡ Knock Llz clS¡ M¤ma ®cl£ qm l¡¢Sh¤m clS¡ m¡¢b ¢cu ®i‰ 
®gmz fl l¡¢Sh¤m J ®lue h¡p¡l ¢ial Y¤L iu ®c¢Mu jÉ¡Xj-®L dl J 
j¡lz Bjl¡ (B¢j J ¢p¢ŸL) h¡Cl c¡ys¡e¡ AhÙÛ¡u ¢Rm¡jz l¡¢Sh¤m J 
®lue h¡¢ql qCm B¢j ¢ial Y¤L jÉ¡XjL d¢lJ j¡¢lz fl ¢p¢ŸL Y¤L 
jÉ¡X¡jL dlJ j¡lz”  
The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. 

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 154 and 427 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 154 saw him in committing atrocities as member of 

an unlawful assembly.  

P.W. 154 deposed-  

‘2/3 Rb ˆmwbK Avgv‡K I byi“j Bmjvg‡K a‡i †d‡j Avwg wmcvnx 

Beªvnxg‡K A ¿̄mn D‡ËwRZ †`wL| wmcvnx gvgyb Avgvi †gvevBj †K‡o †bq| 

`ievi n‡ji evB‡i 4/5 Rb ˆmwbK‡K gvigyLx †`L‡Z cvB| G‡`i g‡a¨ wmcvnx 

weqb I wmwÏK‡K wPb‡Z cvwi| Avgv‡K GKRb ˆmwbK Avgv‡K iW Øviv AvNvZ 

K‡i| Ab¨ ˆmwbK igRvb  Avgvi c‡K‡Ui Ab¨ †gvevBj wQwb‡q †bq|’ 

P.W. 427 saw him to enter into her room forcibly along with 

other rebellions and committed atrocities.  

P .W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i|’ 

It is not essentially required to hold arms by all members 

of unlawful assembly.  



 

 

1815 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.63 Sepoy /78420 Md. Rajibul 

Hassan. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 
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along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.21 Major Syed Monirul Alam 

 P.W.356 A.M. Julfiker Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 

Prosecution at the time of placing evidence before us 

added the evidence of following witness for consideration 

against the condemner/appellant- 

P.W.427 Tasnuva Maha  

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 

P.W. 21 deposed that he attended BDR week from 26 

Battalion and had been attending Peelkhana from his residence 

at Rampura by motor vehicle. On 25.02.2009 he attended 
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Darber along with Maj. Momin, Maj. Maksumul Hakim 

(deceased’s). He had his seat in 3rd row. Darber started at 9 

A.M. While DG was delivering his speech on ‘X¡mi¡a LjÑp§Q£’ 

Sepoy Moyeen of 13 Battalion came up on the stage with arms 

and pointed arms on DG. Consequently every one stood up. He 

heard a firing sound. DDG along with other officers caught 

hold Moyeen. Instantly, BDR personnel made a hue and cry 

and left Darber. He came to see through window glass the BDR 

personnel with arms coming towards Darber by making fire. He 

also heard firing all around Darber. To secure his life he entered 

into wash room and took shelter under basin with Maj. 

Maksumul. 10/12 BDR personnel entered into Darber and 

scolded the officers. Among them he could identify the 

condemner/appellant Sepoy Rajibul and Sepoy Zia of 44 

Battalion. After a while some BDR personnel entered into wash 

room and fired on Maj. Maksumul Hakim. Maksumul Hakim 

asked to take him (Maksumul) to hospital. In reply the BDR 

personnel fired on him and killed him. He kept himself lying 

with flooded blood of Maksumul on his forehead like a dead 

man. Later on, while he was coming out through window he 
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came to see 5/6 armed rebellions to enter into kitchen room and 

to burst fire on one army officer.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he deposed before I.O. when he joined 

in Peelkhana. I.O. recorded his statement in Peelkhana and read 

over to him. He can’t say why Darbar was shifted for one hour. 

He took seat at the end of the 2nd row. He denied the suggestion 

that he was aware of the occurrence ahead and thus took seat at 

the end of the row to get off easily. At one time all BDR 

personnel left Darbar. He tried to contact with his commanding 

officer over mobile but could not reach him. I.O. did not ask his 

mobile No. Wash room was 30 yards away from his seat. Drain 

was 16´´ wide. He denied the suggestion that there was no 

scope to hide himself in the drain and it was covered with slab. 

Over the drain there was a frame of table. In the wash room 

there were 4/5 basins. He and Maksum took shelter in separate 

basin but side by side. There was vacant place beneath the 

basin. One man can take shelter thereat. He denied the 

suggestion that he had no opportunity to see Maksumul and that 

it was not possible to come out from window. Sealing was 
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13´/15´ height from floor. He was at the height of 10´/12´. He 

denied the suggestion that he could not hear anything from such 

place. He had his mobile with him. He did not phone to 

cantonment from drain. He did not serve in 44 or 13 Battalion. 

He referred the batch No. of the condemner/appellant to I.O. He 

can’t say whether there was other BDR person named Rajibul. 

He deposed before I.O. on 30.03.2009. He denied the 

suggestion that he deposed falsely against the 

condemner/appellant Rajibul. He reiterated that he himself saw 

Rajibul.        

P.W.356 deposed that he recorded the confessional 

statement of the condemner/appellant on 19.04.2009 in 

compliance with the Provisions of Section 164 of the Code of 

Criminal Procedure. He identified the confessional statement of 

the condemner/appellant as exhibit 576 and his signature 576/1 

series.  

No cross-examination was made to him on behalf of the 

condemner/appellant.  

P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 
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there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with runner over mobile but she dealt with her roughly and 

threatened her. Later on, he rang Maj. Aziz. Maj. Aziz handed 

over the mobile to her husband Tanveer and that she had talk 

with him and informed her that BDR personnel made a revolt. 

Some BDR personnel kicked on the door of her residence. Later 

on, Tanveer informed her that there happened much killing and 

instructed her to take shelter in bathroom. BDR personnel broke 

down the door of her room and entered into the room. She could 

identify Sepoy Rion, Sepoy Atik, Zia, Habibur, Amjad, the 

condemner/ appellant Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-

Mamun,. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. Sepoy Sohrab, Wasim, 

Ibrahim, Forhad, Tarapada pulled on her. Ibrahim assaulted her 

maid servant and put off the dress of her children. She along 

with her children were taken into quarter guard. On the way she 
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came to see ferocious appearance of BDR personnel. On her way 

to quarter guard Rian, Sepoy Masum, Rafiqul, Moshiur, Jabed, 

Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan Chakma 

assaulted her and the members of her family. The 

condemner/appellant Sepoy Hasan, Ripon, Hussain, Javed, Raju 

were in quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur 

Hossain, Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, 

Habilder Salam, Motiur, Cook Kowser, DAD Sayed, Touhidul 

Alam all were in front of the quarter guard. They assaulted and 

used filthy language upon them.   

In cross-examination on behalf of condemner/appellant, 

she stated that her husband Tanveer was aged 29. She received 

the dead body of her husband on 29.02.2009 from C.M.H. There 

was a DNA test of her husband. She denied the suggestion that 

she received the dead body of a person aged 45. She denied the 

suggestion that she could not identify the dead body of her 

husband. She denied the suggestion that she could not identify 

the accused and that she referred their name being tutored.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that P.W. 21 hailed from 26 Battalion,  

Rangamati and he came to Peelkhana on the occasion of BDR 

week. He did not depose before him when he join in Peelkhana 

but he deposed that he participated in parade on 24.02.2009 and 

came to Peelkhana at morning on the date of occurrence. He 

can’t remember whether he happened to meet him before 

30.03.2009. He used to attain Peelkhana from the residence of 

his father-in-law at Rampura. He did not investigate whether he 

was allotted a room in officers’ mess. He deposed in his 161 

statement that everyone made hue and cry and left Darbar and 

afterwards he observed that no BDR person remained in Darbar. 

He did not seize mobile of his wife. There were wash-rooms in 

both sides of Darbar. It has reference in the sketch map. He did 

not take any step for DNA test. The dead body of Captain 

Tanveer was handed over from CMH. He denied the suggestion 

that the dead body was not of Captain Tanveer. He took the 

appellant on remand for 15 days at three times. He denied the 

suggestion that he obtained the confession of the appellant by 

way of oppression. He can’t say whether the appellant served 
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with Maj. Mahbub after the occurrence. He denied the 

suggestion that he implicated the appellant falsely.  

The confessional statement of Sepoy Md. Rajibul 

Hassan (CS-63) runs as under- 

“Avwg 08/07/07 Bs Zvwi‡L we wW Avi G ‡hvM`vb Kwi| †U«wbs †k‡l 

2008 mv‡j 44 ivB‡dj e¨vUvwjq‡bi we †Kv¤úvbx‡Z ‡hvM`vb Kwi| 

2009 mv‡ji Rvbyqvix gv‡m Avgv‡K 44 ivB‡dj e¨vUvwjq‡bi Dc-

AwabvqK †gRi gvneye m¨v‡ii ivbvi wnmv‡e `vwqZ¡ †`Iqv nq| weMZ 

25/02/09 Bs ZvwiL mKvj 7.00/7.15 Gi mgq W«vBfvi nvwej`vi 

†Zvdv¾j (44 ivB‡dj e¨vUvwjqb) Ges Avwg gvneye m¨vi‡K Avbvi Rb¨ 

Awdmvm© †g‡m hvB| 7.30 Uvi w`‡K m¨vi‡K wb‡q `ievi n‡j †cuŠ‡Q 

†`B| Gici Mvox c¨v‡iW MÖvD‡Ûi cvwK©i †c‡m cvK© K‡i A‡c¶ Ki‡Z 

_vwK| Abygvb mv‡o bqUvi w`‡K `ievi n‡ji wfZi n‡Z ‡Mvjv¸wji kã 

ïwb| †Mvjv¸wji kã evo‡Z _v‡K| †`wL A‡bK we wW Avi †`ŠovBqv 

`ievi nj n‡Z †ei n‡q Avm‡Q| Avwg Avi W«vBfvi nvwej`vi †Zvdv¾j 

¸wji f‡q wKQy¶b Mvoxi wfZ‡i _vwK, wKQy¶b ci Mvox †_‡K †b‡g 

gvwU‡Z ï‡q cwo| Avwg gvneye m¨vi‡K †gvevBj K‡i ewj m¨vi Avcwb 

†Kv_vq| Avgiv wK Kie? m¨v‡ii Kv‡Q Rvb‡Z PvB| m¨vi Avgv‡`i‡K 

Zvi ¿̄x‡K avbgwÛi 3 bs G ¿̄xi †ev‡bi evmvq †i‡L Avm‡Z e‡jb| Avwg 

m¨vi‡K ewj †h Pviw`‡K †Mvjv¸wj n‡”Q| g¨vWvg‡K (m¨v‡ii ¿̄x) Avb‡Z 

†M‡j g¨vWvgI gviv hv‡e Ges AvgivI gviv hve| m¨vi ZLb Avgv‡`i‡K 

e¨viv‡K P‡j †h‡Z e‡jb| Zvici Avwg Avi †Zvdv¾j Mvox wb‡q 

Avgv‡`i Awd‡mi, Avevi e‡jb e¨vUvwjqb Awd‡mi M¨v‡i‡R P‡j hvB| 

Mvox M¨v‡i‡R †i‡L Awdm wewìs XywK| Zvici m¨v‡ii Awd‡m Zvjv 

gvwi| Zvici ¸wji f‡q ‡`vZjv wZbZjv DVvbvgv Ki‡Z _vwK| wKQy¶b 
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wZb Zjvi GKUv i“‡gi wfZ‡i jyKvBqv _vwK| †Mvjv¸wji kã GKUy 

Kg‡j Avwg Avgvi jvB‡b P‡j hvB| mKvj 10.00/10.30 ch©š— Avwg 

jvB‡b Ae ’̄vb Kwi| GK mgq K‡qKRb gy‡Lvkavix we wW Avi jvB‡bi 

mvg‡b G‡m Dc‡ii w`‡K K‡qK ivDÛ ¸wj K‡i ej‡Z _v‡K †h, †KD 

e¨viv‡K _vK‡eb bv| _vK‡j Amyweav n‡e Ges mevB‡K †Kv‡Z wb‡q A ¿̄ 

wb‡Z e‡j| Avwg ZLb Avgvi U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU 

cwo| Zvici †`Š‡o †KvqvU©vi Mv‡W© G‡m GKwU ivB‡dj †bB| Zvici 

Avwg g¨vMvwR‡b hvB| wM‡q †`wL 10/12 Rb we wW Avi †MwZ wb‡q ¸wj 

ev· †K‡U ¸wj evwni KiZv‡Q| Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj 

†bB| Gici Avwg Avgvi ivB‡dj n‡Z 2/3 ivDÛ duvKv ¸wj Kwi, 

Dc‡ii w`‡K| Gici Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs †k‡Wi †cQ‡b 

Avwm| †mLv‡b 44 e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi †Kv¤úvbxi 

wmcvnx wRqv‡K †`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi 

†g‡mi w`‡K hvB| Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI 

Awdmvm© †g‡mi w`‡K Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx 

wmwÏK‡K A ¿̄ nv‡Z †`wL| Gici Abygvb 11.00 Uvi w`‡K Avwg Ges 

wmcvnx wRqv I wiqb †g‡mi wZb Zjvi 25 ev 26 bs i“‡gi `iRv †f‡½ 

i“‡g cÖ‡ek Kwi| GB i“g †_‡K wmcvnx wRqv GKwU Gg wc w_ª ‡iKW© 

‡cqvi I GKwU ‡gvevBj ‡mU ‡bq| Avwg AUwei GKwU †Uwe‡ji W«qvi 

†f‡½ Qq nvRvi UvKv †bB| Gici Avwg wmcvnx wRqv Avi wmcvnx wiqb 

wØZxq Zjvi Wvb cv‡ki 12 bs K‡¶ Avwm| GUv †gRi gvneye m¨v‡ii 

i“g| Avgiv wZbRb av°v w`qv `iRv †f‡½ wfZ‡i cÖ‡ek Kwi| Gici 

i“‡g Xy‡K wmcvnx wRqv I wmcvnx wiqb †gRi gvneye Gi ¿̄x‡K av°v 

w`‡q †g‡S‡Z †d‡j †`q Ges Avgiv wZbRb Zv‡K kvixwiKfv‡e jvwÃZ 

Kwi| Avgiv m¨vi‡K Ly‡R bv †c‡q evmvi wRwbmcÎ ZQbQ Kwi| wmcvnx 

wiqb †W«wms †Uwe‡ji Dci n‡Z GKwU †gvevBj †mU †bq| Gici Avgiv 
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Awdmvm© †gm ‡_‡K †b‡g G‡m iv¯—vq Avwm| Avwg 4 bs †M‡Ui w`‡K 

hvB| wiqb Ges wRqv Ab¨ w`‡K hvq| Avwg 4 bs †MB‡U ivB‡dj wb‡q 

Abygvb 4 Uv ch©š— _vwK| †mvqv PviUvi w`‡K Avgvi jvB‡b Avwm| mÜ¨vi 

ci ˆmwbK d¨vwgwj †KvqvU©v‡ii wmwoi bx‡P wM‡j jywK‡q _vwK| 

26/02/09 mKvj ch©š— GLv‡b _vwK| Gici Abygvb 6.00 Uvi w`‡K 

Avwm jvB‡b G‡m †Mvmj Kwi| Zvici mKvj 8.00 Uvi mgq †Kv‡Z wM‡q 

A ¿̄ Rgv †`B| Zvici jvB‡b G‡m Ae ’̄vb Kwi| ỳcyi ỳBUvi w`‡K 

Avevi ¸wji kã ïb‡Z cvB| f‡q Avwg wmwfj †cvlvK c‡o †WBix 

dv‡g©i cvk w`qv †`Iqvj UcKvBqv MveZjx hvB| Avgvi evox 

PvcvBbeveM‡Äi Mvox bv _vKvq Avwg wgicyi-1 G hvB Ges Ae ’̄vb Kwi| 

GK ch©v‡q GKwU †Uwjwfk‡bi †kv-i“‡g iv¯—vq ùvwo‡q Lei ïwb| 

i¨v‡ei †jvKRb mvfv‡i †PK †cvó ewm‡q‡Q| A‡b we. wW. Av‡ii 

†jvK‡`i‡K ai‡Q Zv Avwg wUwf‡Z ïwb| Avwg aiv LvIqvi f‡q Avi evox 

iIbv nB bvB| Zvici Avwg iv¯—vq iv¯vq Nyi‡Z _vwK| Gfv‡e ỳBw`b 

KvUvBqv †`B Ges †kv-i“‡g wUwf‡Z Lei †`wL| †Uwjwfk‡bi †NvlYvq 

01/03/09 ZvwiL wcjLvbvi †MB‡U Avwm| Gici 01/03/09 Ges 

02/03/09 ZvwiL Avwg Avevnbxi gv‡V Ges wcjLvbvi †MB‡U KvUvB| 

03/03/09 wcjLvbvq Avgv‡K XyKvq| Gici 26/03/09 ZvwiL Avgv‡K 

†MÖdZvi K‡i| GB Avgvi Revbe›`x|”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. By his confessional statement as recorded by P.W. 

356 it appears that he took up arms, ammunitions, blank fired, 

entered into the residence of army officer by breaking door, 

take away their belongings therefrom, misbehave uncourteously 

with their family members and posted him at gate No. 4 with 

rifle to resist the army invade.  

The learned Deputy Attorney General further submits 

that P.Ws. 21 and 427 are the eye witnesses to the occurrence. 

P.W. 21 saw the condemner/appellant to enter into Darbar with 

arms and to fire on Maj. Maksudul Hakim who sustained injury 

and ultimately succumbed to death. He reiterated in his cross-
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examination that he himself saw the condemner/appellant. His 

evidence could not be shaken in any way by cross-examination 

on behalf of the condemner/appellant. P.W. 427 was also an eye 

witness to the occurrence. On the date of occurrence she was in 

her residence in Peelkhana and she could identify the 

condemner/appellant when he along with other rebellions 

entered into her residence and ransacked her belongings. His 

above activities finds support from his own confessional 

statement and it bears relevancy.    

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the reference against the condemner/appellant 

and to dismiss the Cr. Appeal filed on his behalf.   

Mr. S.M. Shahjahan, the learned Advocate appearing 

with Mr. Md. Aminul Islam for the appellant submits that P.W. 
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21 was hailed from 26 Battalion and on the occasion of BDR 

week he joined in Peelkhana and he did not refer the regiment 

No. of the condemner/appellant and he  merely referred the 

condemner/appellant as Sepoy Rajibul of 44 Battalion and as 

such his evidence as to identifying the condemner/appellant 

among 10/12 BDR personnel at the prevailing horrific situation 

in Darbar appears unworthy of credit and can’t be relied upon. 

From his evidence it also appears that he took shelter under 

basin in the wash room for his own safety and it was not 

possible on his part to identify the condemner/appellant with 

alleged action of firing on Maj. Moksumul. Moreover, he does 

not disclose any culpability of the condemner/appellant to any 

offence of committing murder. The evidence of P.W. 427 does 

not bear any substance. In fact, she did not know the 

condemner/appellant earlier as she admitted in her cross-

examination on behalf of Sepoy Rion and others and that she 

did not know the name of the accused at the time of occurrence 

and later on, she identified them with footage and admittedly 

no footage was seized and filed and as such her evidence can’t 

be taken into consideration against the condemner/appellant. 
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More so, P.W. 427 is a house wife. Her identification of a large 

number of BDR personnel is no more but tutored and it lacks 

credibility.  

Mr. S.M. Shahjahan further submits that the 

condemner/appellant was arrested on 26.03.2009 and he was 

taken on remand and produced before Magistrate on 

19.04.2009 after prolonged police custody and thus obtained 

the confessional statement under   coercion and such confession 

being involuntary in nature can’t be taken in to consideration as 

evidence and further more it finds no corroboration by any 

independent witness. No evidence appears that the 

condemner/appellant outraged the modesty of the wife of Maj. 

Mahaboob.  

Mr. S.M. Shahjahan also submits that the 

condemner/appellant is  named as Rajibul Hasan but 

everywhere in the  case record i.e. in charge-sheet, charge form, 

342 examination, 161 statement of witnesses and 164 statement 

of other accused the accused has been named as Rajib, 

‘Rajibul’ and not ‘Raju’ the present condemner/appellant is 

never named in aforesaid names but the trial Judge erroneously 
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identified the condemner/appellant with aforesaid accused and 

committed gross-illegality in sentencing the convict-appellant. 

He further adds that one Rajib Mia Sepoy No. 79963 was 

sentenced for 10 years.  

Mr. Shahjahan lastly submits that the prosecution could 

not prove the charges against the condemner/appellant and trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty and sentence him illegally and the 

impugned sentence warrants due interference  and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 
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b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Md. Rajibul Hasan 

stated in his confessional statement– 

“mKvj 10.00/10.30 ch©š— Avwg jvB‡b Ae ’̄vb Kwi| GK mgq 

K‡qKRb gy‡Lvkavix we wW Avi jvB‡bi mvg‡b G‡m Dc‡ii w`‡K K‡qK 

ivDÛ ¸wj K‡i ej‡Z _v‡K †h, †KD e¨viv‡K _vK‡eb bv| _vK‡j 

Amyweav n‡e Ges mevB‡K †Kv‡Z wb‡q A ¿̄ wb‡Z e‡j| Avwg ZLb Avgvi 

U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU cwo| Zvici †`Š‡o †KvqvU©vi Mv‡W© 

G‡m GKwU ivB‡dj †bB| Zvici Avwg g¨vMvwR‡b hvB| wM‡q †`wL 

10/12 Rb we wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj evwni KiZv‡Q| 

Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj †bB| Gici Avwg Avgvi ivB‡dj 

n‡Z 2/3 ivDÛ duvKv ¸wj Kwi, Dc‡ii w`‡K| Gici Avwg Avgv‡`i 

jvB‡bi Kv‡Q †U«wbs †k‡Wi †cQ‡b Avwm| †mLv‡b 44 e¨vUvwjqb we 

†Kv¤úvbx, Avevi e‡j Avgvi †Kv¤úvbxi wmcvnx wRqv‡K †`wL| Zvici 

wmcvnx wRqv I Avwg GKmv‡_ Awdmvi †g‡mi w`‡K hvB| Avgv‡`i wc‡Q 

wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© †g‡mi w`‡K Avm‡Z †`wL| 

Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z †`wL| Gici Abygvb 
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11.00 Uvi w`‡K Avwg Ges wmcvnx wRqv I wiqb †g‡mi wZb Zjvi 25 ev 

26 bs i“‡gi `iRv †f‡½ i“‡g cÖ‡ek Kwi| GB i“g †_‡K wmcvnx 

wRqv GKwU Gg wc w_ª ‡iKW© ‡cqvi I GKwU ‡gvevBj ‡mU ‡bq| Avwg 

AUwei GKwU †Uwe‡ji W«qvi †f‡½ Qq nvRvi UvKv †bB| Gici Avwg 

wmcvnx wRqv Avi wmcvnx wiqb wØZxq Zjvi Wvb cv‡ki 12 bs K‡¶ 

Avwm| GUv †gRi gvneye m¨v‡ii i“g| Avgiv wZbRb av°v w`qv `iRv 

†f‡½ wfZ‡i cÖ‡ek Kwi| Gici i“‡g Xy‡K wmcvnx wRqv I wmcvnx wiqb 

†gRi gvneye Gi ¿̄x‡K av°v w`‡q †g‡S‡Z †d‡j †`q Ges Avgiv wZbRb 

Zv‡K kvixwiKfv‡e jvwÃZ Kwi| Avgiv m¨vi‡K Ly‡R bv †c‡q evmvi 

wRwbmcÎ ZQbQ Kwi| wmcvnx wiqb †W«wms †Uwe‡ji Dci n‡Z GKwU 

†gvevBj †mU †bq| Gici Avgiv Awdmvm© †gm ‡_‡K †b‡g G‡m iv¯—vq 

Avwm| Avwg 4 bs †M‡Ui w`‡K hvB| wiqb Ges wRqv Ab¨ w`‡K hvq| 

Avwg 4 bs †MB‡U ivB‡dj wb‡q Abygvb 4 Uv ch©š— _vwK|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. Both P.Ws. 21 and 

427 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 



 

 

1837 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 21 deposed-  

‘Avwg I †gRi gvKmygyyj †ewm‡bi bx‡P AvkÖq †bB| 10/12 Rb m`m¨ 

A ¿̄ nv‡Z `ievi n‡j cÖ‡ek K‡i I Awdmvi‡`i MvjvMvwj K‡i| Zv‡`i g‡a¨ 44 

e¨vUvwjq‡bi wmcvnx wRqv, wmcvnx ivwReyj‡K wPb‡Z cvwi| Avwg ’̄vb cwieZ©b 

K‡i †ewm‡bi wcQ‡b hvB| Avwg eyS‡Z cvwi wewWAvi m`m¨iv Awdmvi‡`i †g‡i 

†dj‡Q| Avgvi cv‡k †gRi gvKmygyj nvwKg wQ‡jb| wKQy c‡i we‡ ª̀vnx wewWAvi 

Iqvk i“‡g cÖ‡ek K‡i I e‡j "wfZ‡i †Kvb KzËvi ev”Pv AvQ bvwK|" we‡ ª̀vnxiv 

†gRi gvKmygyj nvwKg‡K †`L‡Z cvq I we‡ ª̀vnxiv Zv‡K ¸wj K‡i I wZwb 

hLgcÖvß nb I i³ co‡Z _v‡K| GKch©v‡q wZwb c‡o hvb| wZwb we‡ ª̀vnx‡`i 

e‡jb Zvi Mv‡q ¸wj †j‡M‡Q Zv‡K †h nvmcvZv‡j †bIqv nq| we‡ ª̀vnxiv ZLb 

e‡j KzËvi ev”Pv‡K AvRxe‡bi gZ nmwcUv‡j cvVv| wmcvnxiv Zv‡K j¶¨ K‡i 

cyYivq ¸wj Ki‡j wZwb †mLv‡bB gviv hvb|’ 

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.64 Sepoy/73669 Md. Suman Miah. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 
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guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.25 Lt. Col. Md. Iqbal Hassan, 

 P.W.77 Major Roksana Khanom 

 P.W.117 Lance Naik /55403 Md. Ismail Hossain 

 P.W.356 A.M. Julfiker Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.355 Sepoy Asstt. Md. Milad Hossain and confession 

of co-accused Kamal Mollah (C.S. 69).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 25 deposed that he attended Darber. Darber started 

at 9 A.M. When DG was delivering speech on ‘X¡mi¡a LjÑp§Q£’ 
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Sepoy Moyeen of 13 Battalion entered into Darber with arms 

and pointed arms on DG. Sepoy Kazal followed him. Every one 

stood up. He also proceeded towards gate. He heard firing from 

outside of Darbar. He also came to see Sepoy Selim Reza along 

with others to enter into Darber. Sepoy Selim Reza had arms in 

one hand and mega phone on the other hand. He was directing 

all the officers to come out. He along with Col. Aftab (dead) 

came out through the ventilator of bath room and hid himself 

behind the vessel. At one time 5/6 armed BDR personnel 

entered into kitchen and burst fire on 3 officers. Among them 

he could identify the Sepoy Rubel, Sepoy Sajjad and Shahadot. 

They were calling one BDR person named Sumon, the 

condemner/appellant of 24 Battalion. He and Col. Altab were 

narrowly escaped. He put off his badge and at the time of 

‘Esha’ prayer he came out through window.  

In cross examination on behalf of the 

condemner/appellant, he stated that the name of the Sepoys 

appeared on their dress. The name of Sumon was written on his 

dress. Sumon fired on Lt. Col. Sajjad and his brain matters 

‘mv¾v‡`i gMR’ fell on his leg. He denied the suggestion that he 
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did not depose before the I.O. that the condemner/appellant 

Sumon killed Lt. Col. Sajjad. He denied the suggestion that he 

could not see anything from his position where he took shelter.  

P.W.77 deposed that at the time of occurrence she had 

her posting in BDR hospital and on the date of occurrence he 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber, he was named Moyeen. 

Afterwards Sepoy Kazal followed him. Officers disarmed 

Moyeen. BDR personnel in Darber stood up and started leaving 

Darber.  After the occurrence she identified Sepoy Obaidul 

along with DAD Nasir, Sapoy Salim Reza, Sepoy Kazal Ali, 

Sepoy Moyeen Uddin, Sepoy Shahbuddin, Sepoy Siddiq, the 

condemner/appellant Sepoy Sumon Miah, Sepoy Sazzad, Sepoy 

Saidul, Sepoy Ibrahim, Lance Naik Ekram, Sepoy Habibur, 

Sepoy Jashim Mollic, Sepoy Motin, Sepoy Muhit, Sepoy 

Mehidi Hasan, Habilder Moniruzzaman and Sepoy Rafiqul 

Islam.  

In cross-examination on behalf of the 

condemner/appellant she admitted that she did not serve with 
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him and saw him prior to the occurrence. She denied the 

suggestion that she deposed falsely.  

P.W.117 deposed that on that date of occurrence, 25th 

Feb, 2009 he was the driver of Lt. Col. Kazi Halimur Rashid 

and went to BDR hospital at 9.20 to consult his ECG report 

with the doctor. After a while he came to hear firing sound and 

also came to see some BDR personnel with arms infront of 

hospital. Among them he could identify the 

condemner/appellant 73669 Sepoy Sumon, 45794 Sepoy Sahid 

and 74698 Sepoy Najrul. He became afraid and came to his 

residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that on the date of occurrence he 

had his duty with Lt. Col. Halimur Rahman. Lt. Col. Halimur 

Rahman was the commandant of 44 Battalion. Hospital was to 

the south of the Battalion. Firing was made in front of the 

hospital. He can’t say how many persons named Sumon were in 

the 44 Battalion. He denied the suggestion that he did not see 

any Sepoy to make firing and that he deposed falsely.  
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P.W.355 deposed that on 25.02.2009 he was present in 

his office. At about 9.30 A.M. he came to hear a hue and cry 

and coming out from the office came to see some armed 

rebellions among whom he could recognize the 

condemner/appellant Sepoy Sumon, Mamun Sikder, Yamin, 

Tuhin and Alam.  

In his cross-examination he stated that his commandant 

was Lt. Col. Sams. On the way to Darbar from his office there 

were many establishments. In BDR there were number of 

person named Sumon. He denied the suggestion that on the day 

of occurrence he was not on duty and that he did not see the 

condemner/appellant to go towards Darbar.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 06.04.2009 and took him on 

remand for 8 days. P.W. 25 did not refer the badge No. of the 

appellant in his 161 statement. There might be number of 

persons named Sumon in 44 Battalion. No TIP was held for the 

condemner/appellant. P.W. 77 did not depose before him that 

she identified the condemner/appellant with photo. She did not 
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specify where she was shown the video footage but she deposed 

that it was shown in Peekhana. He denied the suggestion that 

P.W. 77 did not refer the badge No., father’s name of the 

condemner/appellant. He denied the suggestion that P.W. 117 

did not specify when he saw the condemner/appellant and that 

he did not depose against the condemner/appellant and that the 

condemner/appellant went to hospital to take treatment for his 

heart disease. He denied the suggestion that the confession of 

the condemner/appellant was obtained under coercion.   

The confessional statement of condemner/appellant 

Sepoy Md. Sumon Miah runs as under- 

“Avwg 44 e¨vUvwjq‡bi wmcvnx| gvbbxq cÖavbgš¿xi wcjLvbvq AvMgb 

Dcj‡¶¨ Avwg c¨v‡i‡Wi Rb¨ g‡bvbxZ nBj| wKš‘ kvixwiKfv‡e wdU bv 

_vKvq Avgv‡K wZbw`b Av‡M c¨v‡iW n‡Z ev` †`qv nq| 24/02/09 

ZvwiL iv‡Z bv‡qK wd‡ivR Avgv‡K 25/02/09 ZvwiL mKvj 06.00 Uv 

n‡Z wRgLvb RSB mvRv‡bvi Rb¨ wWDwU †`q| Avgvi mv‡_ wWDwU‡Z 07 

Rb wmcvnx wQj| wmcvnx wgRvb, wmcvnx nvwdR, wmcvnx iwdR, wmcvnx 

bvwmi, wmcvnx AvjgMxi I wmcvnx nvmvb wQj| 25 ZvwiL †fvi QqUvq 

Avgiv IqvwK©s-G †Mjvg| IqvwK©s †W«m c‡o| mKvj Abygvb 9.30 Uvi 

w`‡K Avgv‡`i †dwUK KgvÛvi bv‡qK wd‡ivR Rvbvq †h `ievi nj n‡Z 

we.wW.Avi iv †`Šov‡`Šwo K‡i AvmZv‡Q Ges Avgv‡`i‡K KvR eÜ Ki‡Z 

e‡j| Avwg `ievi nj n‡Z ¸wji kã ïwb| bv‡qK wd‡ivR Avgv‡`i‡K 

RSB e¨viv‡K †h‡Z e‡j| Avwg Avi nvwdR ZLb 36 e¨vUvwjq‡bi 
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e¨viv‡K hvB| GLv‡b 2 N›Uvi g‡Zv _vwK| †ejv Abygvb 12 Uvi w`‡K 

Avgiv ỳÕRb †RwmI †g‡m my‡e`vi mvjvg (44 e¨vUvwjqb) Gi i“‡g 

hvB| †mLv‡b wKQy¶b _vwK| Avevi e‡j N›Uv ỳB _vwK| wRwmI jvB‡bi 

mvg‡b n‡Z gy‡Lvkciv wZbRb wewWAvi G‡m gvB‡K †NvlYv †`q| Zviv 

†mwRI mv‡ne‡`i‡K hvi hvi jvB‡b wMqv A ¿̄ wb‡Z e‡j| A ¿̄ bv wb‡j 

¸wj K‡i gviv n‡e| ZLb †RwmI †`i mv‡_ Avgiv ỳÕRb †ei n‡q 

Avgv‡`i 44 ivB‡dj e¨vUvwjq‡b hvB| †mLv‡b gy‡Lvkavix 2/3 Rb †jvK 

A ¿̄ nv‡Z ùvwo‡q _vK‡Z †`wL| Avgv`i‡K †`‡L e‡j, kvjv †Zviv †Kv_vq 

wQwj| Avgiv RvbvB Avgiv IqvwK©s-G wQjvg| Avgv‡`i‡K gy‡Lvkavixiv 

ZvovZvwo A ¿̄ wb‡Z e‡j| jvB‡b wMqv IqvwK©s †W«m †PÄ K‡i Avgv‡`i 

wewWAvi †W«m c‡i †ejv 2.00 Uvi w`‡K †K› ª̀xq A ¿̄vMvi n‡Z Avwg GKwU 

ivB‡dj †bB| wmcvnx nvwdRI GKUv †bq| nvwdR Av‡b wbqv Avm‡Q| 

Avgiv Zvici knx` d¨vwgwj †KvqvU©v‡i hvB Ges c‡ii w`b mKvj 9.00 

ch©š— _vwK| Gici 9.30 Uvi w`‡K gvB‡K A ¿̄ Rgv w`‡Z e‡j| Avwg 

†ejv Abygvb 10.00 Uvi w`‡K †Kw› ª̀q A ¿̄vMv‡i Avgvi A ¿̄ Rgv †`B| 

†ejv 11.00 w`‡K jvB‡b †diZ Avwm| ZLb nvwej`vi Kvgvj Avgv‡`i 

dwjb Kivq| Avgiv 300 Rb wQjvg| Zvici Avwg e¨viv‡K G‡m wZbUv 

ch©š— NygvB| Nyg †_‡K D‡V wmwfj †cvlv‡K KmvB evoxi †gv‡oi cvk 

w`qv †`Iqvj UcwK‡q wcjLvbv n‡Z †ei n‡q iv‡qiKb PvPv‡Zv ‡ev‡bi 

evmvq hvB| 01/03/09 ZvwiL mKv‡j Avwg wUwf‡Z †NvlYv ï‡b 

wcjLvbvi 4 bs †MB‡U Avwm| †mLvb n‡Z Avevnbx gv‡V cvVv‡bv nq| 

03/03/09 G weKv‡j wcjLvbvq cÖ‡ek Kwi| Gici 06/4/09 cywjk 

Avgv‡K †MÖdZvi K‡i|” 

The Confessional Statement of the co-accused Sepoy 

Md. Kamal Molla (C.S. 69) runs as under- 
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“Avwg 15/01/06 mv‡j Lyjbv †Rjv n‡Z we.wW.Avi G fwZ© nB| evqZyj 

B¾‡Z S¡j¡ml cÖwk¶‡bi ci RyjvB gv‡m XvKvq wewWAvi m`i`ß‡i 

†hvM`vb Kwi| 24/02/09 Bs‡iRx c¨v‡iW †`wL| ivZ 11Uvq c¨v‡iW 

MÖvD‡Û UvÆy †kv K‡i jvB‡b P‡j Avwm| 25/02/09 Bs‡iRx mKvj 9.30 

Uvi mgq †Mvmj Kivi mgq nVvr ¸wji kã cvB| †Mvmj †k‡l i“‡g 

Avm‡j †`wL †h, GK gy‡Lvkavix A ¿̄avix RIqvb i“‡g G‡m i“‡g _vKv 

Avgiv 15/20 Rb ˆmwbK mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| †W«m †PÄ K‡i 

†cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q GKwU ivB‡dj wbB Ges †Kv‡Zi 

evB‡i GKwU Ggywbkb e· †_‡K `k ivDÛ ¸wj wbB| ivB‡dj wb‡q 

Avgvi e¨viv‡Ki w`‡K Avevi mgq †`wL‡q 44 e¨vUvwjq‡bi ingZ Mvwo 

Pvwj‡q wb‡q Avm‡Q| †m Avgv‡K agK w`‡q Mvwo‡Z DV‡Z e‡j| wKQy ~̀i 

hvIqvi ci Avgvi 44 e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z †c‡q 

ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j †bq| ingZ MvwowU `ievi n‡ji w`‡K 

wb‡q hvq| Mvwo `ievi n‡ji mvg‡b Avm‡j Avwgbyj jvd w`‡q †b‡g 

hvq| Zvi nv‡Z ivB‡dj wQj| ingZ Avgv‡K †R.wm.I †KvqvU©v‡ii 

†Kvbvq bvwg‡q †`q| ZLb `ievi n‡ji DËi w`K †_‡K wmcvnx 

mvBdzj‡K `ievi n‡ji w`‡K ¸wj Ki‡Z †`wL Ges Awdmvi‡`i MvjvMvwj 

Ki‡Z †`wL| mvBdz‡ji mv‡_ AvwgI GK ivDÛ ¸wj Kwi| c‡i mvBdzj‡K 

`ievi n‡ji †gBb †M‡Ui w`‡K †`Š‡o †h‡Z †`wL| ZLb Avwg `ievi 

n‡ji cwðg w`‡K hvB| HLv‡b 15/20 Rb we.wW.Avi †Rvqvb‡K 7/8 Rb 

Awdmvi‡K ‡dvqvivi cv‡k ¸wj K‡i nZ¨v Ki‡Z †`wL| H we.wW.Avi 

RIqvb‡`i g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx gwZb wmcvnx gywnZ fvB‡K 

†`wL| HLv‡b wW.G.wW bvwmi Ges wmcvnx iwdKI (44 e¨vUvwjq‡bi) 

wQj| GKUy c‡i wmcvnx igRvb‡K (15 ivB‡dj ) GKwU mv`v 

gvB‡µvev‡m K‡i Avb‡Z †`wL Ges Zuv‡K Mvwo‡Z e‡m ¸wj Ki‡Z †`wL| 

G mgq nvmcvZv‡ji wZbRb gwnjv Wv³vi‡K †dvqvivi cv‡k †`wL| 
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GKRb gy‡Lvkavix Zv‡`i g‡a¨ ỳRb‡K 5bs †MB‡Ui w`‡K wb‡q hvq| 

Av‡iKRb g¨vWvg iv¯—v cvi n‡q byi †gvnv¤§` K‡j‡Ri mvg‡b wM‡q 

bv‡qe my‡e`vi gvbœvb‡K Zv‡K evPv‡bvi Rb¨ Aby‡iva Ki‡Z †`wL| gvbœvb 

Zv‡K wb‡q byi †gvnv¤§` K‡j‡Ri wfZ‡i hvq| H mgq wmcvnx †mwjg‡K 

†`Š‡o †h‡Z †`wL| c‡i wW.wR m¨v‡ii mv‡_ Ab¨vb¨ Awdmviiv †ei 

nIqvi mgq wmcvnx gywnZ mn AviI gy‡Lvkavix A‡bK we.wW.Avi 

RIqvb‡K wW.wR m¨vi mn Ab¨vb¨ Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Z 

†`wL| H mgq NUbv ’̄‡j wmcvnx gwZb, wmcvnx iwdK, wW.G.wW. bvwmi 

m¨vi wQj| c‡i Avwg e¨viv‡K P‡j hvB| Abygvb 12.30/1.00Uvi w`‡K 

Avwg exi‡kªô knx` cwiev‡ii †KvqvU©v‡i hvB| H mgq wmcvnx mygb‡K 

(44 e¨vUvwjqb) A ¿̄mn †`L‡Z cvB| †ejv 4.00 Uvi w`‡K †g‡m Lvevi 

†L‡q Avevi knx` cwiev‡ii †KvqvU©v‡i hvB| HLv‡b exi‡kªô byi †gvnv¤§` 

Gi evmvq iv‡Z _vwK| 26/02/09 Bs‡iRx mKvj 8.30Uvq e¨viv‡K  P‡j 

hvB| ỳcyi  100 Uvi  w`‡K †KvqvU©vi Mv‡W© wM‡q A ¿̄ Rgv w`‡q e¨viv‡K 

Avwm| weKvj Abygvb 4.30 Uvi w`‡K †WBix dvg© Gi w`K w`‡q wcjLvbv 

†_‡K †ei n‡q Avwm| c‡i †MvcvjMÄ P‡j hvB| 03/03/09 Bs‡iRx 

Avevi wcjLvbvq wd‡i Avwm|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. Its finds corroboration by his   confessional statement 

that he took up arms by plundering kote and participated to the 

occurrence having assembly unlawfully with others.    

The learned Deputy Attorney General further submits 

that P.Ws. 25, 77, 117, 335 all are eye witnesses to the 

occurrence. P.W. 25 attended Darbar and at the instance of the 

occurrence he took shelter in the kitchen attached with Darbar 

and there he saw the condemner/appellant to fire on Lt. Col. 

Sajjad. He reiterated in his cross-examination- ‘mygb (the 

condemner/appellant) ‡j: K‡b©j mv¾v`‡K ¸wj K‡i| mv¾v‡`i gMR 

(brain matters) Avgvi cv‡q G‡m †j‡M‡Q|’ He identified the 

condemner/appellant properly as of 44 Battalion. P.W. 77 also 

attended Darbar and became eye witness to the occurrence as 
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she herself saw the condemner/appellant in Darbar in 

committing the occurrence. She later on identified him with 

photo maintained in the office. P.W. 117 saw the 

condemner/appellant with arms in front of hospital at the initial 

stage of the occurrence. He identified the condemner/appellant 

with his badge No. 73669. P.W. 335 also saw him at about 9.30 

A.M. with arms and to move towards Darbar on firing. The 

condemner/appellant by his confessional statement also 

admitted of taking arms from central armoury. His confessional 

statement finds corroboration by the evidence of prosecution 

witnesses and thus appears inculpatory, voluntary and true. No 

evidence appears that his confessional statement as recorded by 

P.W. 356 was obtained by way of oppression.   

The learned Deputy Attorney General lastly submits that 

the evidence of prosecution witnesses is convincing, 

trustworthy and trial court on proper appreciation of evidence 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.  He urges 

to accept the Reference against the condemner/appellant having 

charges proved under section 302/149 of the Penal Code.   
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Mr. Khairul Alam Pipul, the learned Advocate appearing 

on behalf of the condemner/appellant submits that both the 

P.Ws. 21 and 25 claim to see the condemner/appellant and 

others. From the evidence of P.W. 25 it is apparent that he 

could not identify the condemner/appellant. He merely heard 

one to call as ‘Sumon’. Such testimony of the witness does not 

provide any substance and it is apparently vague and his above 

testimony having not been corroborated by P.W. 21 appears 

unworthy of credit. The evidence of P.W. 25 also does not 

appear to identify the condemner/appellant properly. He merely 

referred his Battalion No. but no regiment No. P.Ws. 355 and 

654 admitted in their cross-examination that there were number 

of persons in BDR named Sumon. The evidence of P.W. 77 

does not bear any substance. She admits that she identified the 

condemner/appellant with the photo of the 

condemner/appellant. P.W. 117 merely saw the condemner/ 

appellant and others with arms in front of the BDR hospital. His 

evidence does not disclose any culpability of the 

condemner/appellant to any offence. Similar is the evidence of 

P.W. 335.  
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Mr. Khairul Alam Pipul further submits that the 

confession of the condemner/appellant appears exculpatory in 

nature. From his confessional statement it is evident that he 

simply took up arms out of fear but did not cause any harm to 

anyone. Such confession does not disclose any guilt to the 

alleged offence.     

Mr. Khairul Alam Pipul also submits that no charge of 

murder was brought against the condemner/appellant and the 

capital sentence awarded to him appears untenable in law and 

as such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 



 

 

1852 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 
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b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession as well as the confessional statement of co-accused. 

The condemner/appellant Sepoy Md. Sumon Miah stated 

in his confessional statement– 

“†ejv Abygvb 12 Uvi w`‡K Avgiv ỳÕRb †RwmI †g‡m my‡e`vi mvjvg 

(44 e¨vUvwjqb) Gi i“‡g hvB| †mLv‡b wKQy¶b _vwK| Avevi e‡j N›Uv 

ỳB _vwK| wRwmI jvB‡bi mvg‡b n‡Z gy‡Lvkciv wZbRb wewWAvi G‡m 

gvB‡K †NvlYv †`q| Zviv †mwRI mv‡ne‡`i‡K hvi hvi jvB‡b wMqv A ¿̄ 

wb‡Z e‡j| A ¿̄ bv wb‡j ¸wj K‡i gviv n‡e| ZLb †RwmI †`i mv‡_ 

Avgiv ỳÕRb †ei n‡q Avgv‡`i 44 ivB‡dj e¨vUvwjq‡b hvB| †mLv‡b 

gy‡Lvkavix 2/3 Rb †jvK A ¿̄ nv‡Z ùvwo‡q _vK‡Z †`wL| Avgv`i‡K 

†`‡L e‡j, kvjv †Zviv †Kv_vq wQwj| Avgiv RvbvB Avgiv IqvwK©s-G 

wQjvg| Avgv‡`i‡K gy‡Lvkavixiv ZvovZvwo A ¿̄ wb‡Z e‡j| jvB‡b wMqv 

IqvwK©s †W«m †PÄ K‡i Avgv‡`i wewWAvi †W«m c‡i †ejv 2.00 Uvi w`‡K 

†K› ª̀xq A ¿̄vMvi n‡Z Avwg GKwU ivB‡dj †bB| wmcvnx nvwdRI GKUv 

†bq|’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Sepoy Md. Kamal Molla (C.S. 69) stated in 

his confessional statement- 

“Abygvb 12.30/1.00Uvi w`‡K Avwg exi‡kªô knx` cwiev‡ii †KvqvU©v‡i 

hvB| H mgq wmcvnx mygb‡K (44 e¨vUvwjqb) A ¿̄mn †`L‡Z cvB|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. 

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 25, 77, 117, 

355 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 25 deposed-  

‘Avgiv ivbœvN‡ii nvwo cvwZ‡ji g‡a¨ Avkªq MÖnb K‡i _vwK| Gi g‡a¨ 

5/6 Rb A ¿̄avix ˆmwbK Avm‡j Avwg †Ww¯‹i Avov‡j jyKvB| Zv‡`i g‡a¨ wmcvnx 

mv¾v`, wmcvnx i“‡ej wgqv, wmcvnx mvnv`Z‡K wPb‡Z cvwi| Zviv 3 Rb 

Awdmvi‡`i‡K eªvm dvqvi Ki‡j Awdmviiv jywU‡q c‡i| Zviv †ei nIqvi mgq 

GKRb‡K mygb e‡j WvKv I e‡j ZvovZvwo Avq| wmcvnx mygb 44 e¨vUvwjq‡bi| 

mygb †ei bv n‡q †WKwP av°v w`‡q †d‡j †`q Ges †mLv‡b AvZ¥‡Mvcb K‡i _vKv 

†jt Kt mv¾v`‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 

mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 117 deposed-  
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‘wKQy¶Y ci wewWAvi nmwcUv‡ji mvg‡b A‡bK BDR m`m¨‡`i mk ¿̄ 

Ae ’̄vq †`L‡Z cvB| Zv‡`i g‡a¨ 45794 wmcvnx knx`, 73669 wmcvnx  mygb, 

74698 wmcvnx bRiyj‡K  †`L‡Z cvB|’ 

P.W. 355 deposed-  

‘25/2/09 Zvwi‡L Awd‡m Avwm| 9 
1
2  Uv PxrKvi ï‡b †ei n‡q GK`j 

mk ¿̄ wewWAvi we‡ ª̀vnx‡`i †`wL Zv‡`i g‡a¨ wmcvnx mygb, gvgyb wkK`vi, Bqvwgb, 

Zynxb Avjg‡K †`wL c‡i wmcvnx Zv‡ni, †iRvDj‡K `ievi n‡j †h‡Z †`wL| 

Zv‡`i‡K dvqvi Ki‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 
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condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.65 Sepoy/67540 Md. Harun-or-

Rashid Miah. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.8 Lt. Col. Md. Zahid Hasan 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 At the time of hearing prosecution added the evidence of 

following witness for consideration- 

 P.W.48 Major Istiaque Ahmed Khan  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber. Darber started at 9.00 A.M. At 

about 9.30 A.M. Sepoy Moyeen appeared at the stage and 

pointed arms towards D.G. Some officers disarmed Moyeen. 

Consequently Moyeen fell down on the floor. BDR personnel 

were moving to and fro. DG directed all to take seat and 

directed commanders to control their respective troops. At 

about 9.30 A.M. he heard firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. At about 10.15 A.M. 4/5 BDR personnel along 

with Salim Reza entered into Darber Hall with arms and a 

megaphone having excited mood. Sepoy Salim Reza by his 

megaphone asked all officers to surrender and no harm would 

be caused to them. He along with 15/ 20 officers came out. 

They were asked to raise their hands. About 20/25 BDR 

personnel took stand outside Darber Hall. Sepoy Salim Reza 

asked them to take position in a line. They lay down on the 
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floor. He came to see the condemner/appellant Harunur-or- 

Rashid along with Harunur Rashid (another) Sepoy Ibrahim, 

Sepoy Salim Reza, Sepoy Rafiqul, Sepoy Habib, Sepoy Aminul 

of 24 Battalion fired on them. By that firing Lt. Col. Kaiser 

sustained bullet injury at his neck along with two others.  He 

along with Maj. Azizul Hakim, Maj. Rafiq were laying beside 

Lt. Col. Kaisar. Having found him bullet injury he stood up and 

tried to pick him up. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he deposed before the I.O. 

of his admission in the hospital. He got himself admitted on 

26.02.2009 and got release therefrom on 29.03.2009. He has his 

release order. He deposed before the I.O. on 8th April, 2009. 

I.O. saw his release order. I.O. asked him to keep the paper in 

his custody. Since he was not summoned to bring the release 

order, he did not bring it. He denied the suggestion that he did 

not get any injury on the jaw and he collusively created the 

release order from CMH. He came to BDR Headquarter to 

receive his personal prize. On 24.02.2009 four BDR personnel 

were prized by Prime Minister. He came to BDR Headquarter 
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only to receive the prize. He had no other official duty. I.O. 

scribed his statement by his own hand and afterwards composed 

it in computer. At gate No.4 police was on duty. He narrated the 

occurrence to the army officers. He also made statement before 

the inquiry team of Home Ministry. He denied the suggestion 

that he deposed before the I.O. being tutored. He did not serve 

in 13, 14 and 44 Battalions. In 2001, BDR personnel took over 

Padua camp without any bloodshed. He cannot say whether DG 

Shakil was the sector commander of Rangpur. At that time 

Fazlur Rahman was the D.G. He did not see Sepoy Moyeen to 

make firing. Col. Mujib was in the 1st floor. He heard firing 

sound outside Darber Hall. On hearing firing sound officers and 

BDR personnel stood up. He denied the suggestion that Col. 

Mujib made firing and they came out from Darber Hall. None 

of the officers in the Darber Hall was with arms. He cannot say 

whether D.G. of Ansar Battalion was put under compulsory 

retirement for keeping Arms. The screen behind the stage of 

DG was of Makmal cloth. There were two doors beside the 

stage. In the Darber Hall there were some pillars. He denied the 

suggestion that for the cause of pillars none could be identified.  
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Main gate of Darber Hall was to the south. They came out from 

the main gate. Behind the DG’s stage there was a green room. 

He cannot say whether BDR personnel were there at the time of 

Darber. There was wash room in the Darber. He denied the 

suggestion that he did not get any injury on his neck. Stage was 

8/10 yards away from screen. He has been using spectacles for 

6/7 years. He denied the suggestion that at the time of 

occurrence he did not use spectacles and that he did not see 

anything. He cannot say what was the fate of Iman of the 

mosque. He denied the suggestion that since Imam was aware 

of the fact, he was killed.  There was news in printing media of 

general mercy of the Prime Minister. They had no arms for 

counter attack. There was no scope to go to mission from BDR 

but there was scope to go to mission from army. There was no 

scope to join in BDR coming back from mission. He knew Maj. 

Istiaq. He cannot say whether Maj. Istiaq was in Darber. For 

BDR week flags of different colours were hoistaged. He found 

many BDR personnel with flag on their face. He also seen BDR 

personnel with cloth in their mouth inside Darber Hall. He 

cannot say whether they had helmet on their head. He came to 
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Darber Hall by the vehicle of others. He denied the suggestion 

that he had his vehicle with driver and runner. He denied the 

suggestion that he escaped himself leaving behind BDR officers 

in danger. He denied the suggestion that he deposed falsely at 

the instance of Lt. Col. Shams. He denied the suggestion that 

for making false deposition he was awarded promotion. He 

heard that Lt. Col. Shams has been made Director of N.S.I. 

Harunur –or-Rashid was Sepoy but a driver. He cannot say 

whether Sepoy Harunur –or-Rashid was a driver to Maj. Istiaq 

and being satisfied with his performance Maj. Istiaq made him 

runner. He denied the suggestion that since Sepoy Harunur 

Rashid did not agree to become a witness he was made accused. 

He denied the suggestion that he deposed falsely against Sepoy 

Harun at the instruction of Maj. Istiaq. He denied the 

suggestion that Harun did not take any entrance in Darber Hall 

on that day. He denied the suggestion that at the interest of the 

vested quarter and in order to shield his failure, he deposed 

falsely. He reiterated that he was the eye witness to the 

occurrence and thus he deposed. The accused Harun was aged 

22/25 years and he was with BDR uniform. Before I.O. he 
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deposed of Sepoy Harun. He saw Sepoy Harun to fire on the 

army officer in Darber Hall. He identified Harun seeing the 

picture at the instance of I.O. He identified him as Harun who 

made firing. Harun was named in the uniform and he could 

remember his appearance.  

P.W.48 deposed that in the year 2008 he had his 

involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 Battalion. On 

25.02.2009 at about 9 A.M. he was in Darber Hall. Darber 

started at 9 A.M. At 9.30 A.M. some BDR personnel came near 

to DG. Among the BDR personnel Sepoy Moyeen pointed arms 

to DG. Sepoy Kajal was behind him. Army officers disarmed 

Moyeen. Kajal ran away. He heard two rounds firing. BDR 

personnel came out from Darber Hall. At one stage, he also 

came out from Darber and was running towards west. To the 

north of Darber Hall he found Sepoy Imran, Mohit, Sepoy 

Habib to run with arms towards Darber with excited mood. He 

went to the soldier’s family quarter. Sepoy Uzzal took him to 

his residence at Gomi 16 #. Three soldiers entered into the 

residence. He sought help over phone.  On the following day, 

on 26.02.2009 at 6.30 A.M. he came out from the residence and 
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went near to the residence of DG. At that time one soldier asked 

him whether he was an army officer. He disclosed his identity 

as Maj. Istiak. 2/ 3 BDR personnel took him to 24 Battalion. 

Naik Subader Alauddin commanded them to take him into 

quarter guard. Some BDR personnel assaulted him and he fell 

on the earth. He came to see number of BDR personnel to 

express their joy. One soldier assaulted him with rod. Another 

soldier snatched away his mobile and money bag. Afterwards 

they confined him in the quarter guard. In the cell he found Lt. 

Col. Salam, Maj. Riaz and some other with members of their 

family. Naik Subader Waliullah threatened him to kill. He 

found his runner Sepoy Rahim, the condemner/appellant Driver 

Harun, Sepoy Rahim, Cook Shahid and Cook Jahir with 

uniform and to move around.  

In cross-examination on behalf of condemner/appellant, 

he stated that he was taken to quarter guard at 7.30 A.M. on 

26.02.2009 and came out therefrom at 4.30 P.M. In the quarter 

guard there was only one door with veranda. Outside the door 

BDR personnel were on guard by turn. Harun of 24 Battalion 

was a driver. At about 12.00/1.00 P.M. he found the BDR 
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personnel with agitated mood. He denied the suggestion that it 

was not possible to see Harun from the quarter guard. He came 

to see all through the door. He cannot say how many persons 

named Harun were there in 24 Battalion but he knew this 

accused Harun. He hailed from Shailakupa. He cannot say the 

name of his parents. He deposed of Sepoy Driver Harun. He 

saw Harun more than twice.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he asked M.P. Reza as referred by P.W. 8 but did not cite 

him as witness. He recorded the statement of P.W. 8 on 

07.04.2009. He referred the badge No. of the appellant as 4397. 

He also recorded his another 161 statement on 22.03.2009. In 

that statement he deposed that coming out from Darber he 

narrated the occurrence briefly to the reporters. He did not 

collect the video-tape of that inter-view. He did not refer the 

badge No. of the appellant in that statement. P. W. 8 was never 

posted in Peelkhana and he came to Peelkhana to receive his 

award. He can’t say how many persons named Harun were in 

24 Battalion. There might be number of persons. He deposed 
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before him that he came to Peelkhana on 18.02.2009. P.W. 48 

did not refer the badge No. of the appellant. He did not seize the 

Register of vehicles of EMT garage as to ‘in’ and ‘out’. He 

denied the suggestion that he implicated the appellant falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had active participation to the 
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rebellion. In order to attain the common object of uprooting the 

army officers from BDR- ‘we,wW,Avi G †Kvb †mbv Awdmvi _vK‡e bv’ he 

unlawfully assembled together with other rebellions, took away 

arms by breaking kote and magazine, entered in to Darbar and 

fired on army  officer and caused horrific situation and 

ultimately caused bullet injury to Lt. Col. Kaiser who later on 

succumbed to death as it is evident from the evidence of the 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 8 and 48 are eye witnesses to the occurrence. They both 

saw him to his active participation to the occurrence. P.W. 8 

saw him in Darbar and to make firing causing injury to Lt. Col. 

Kaiser (deceased). He reiterated in identifying of the 

condemner/appellant who fired on Lt. Col. Kaiser. P.W. 48 saw 

him to move around quarter-guard while he was confined 

therein with his family members.  

The learned Deputy Attorney General further submits 

that there appears no ambiguity in identifying the 

condemner/appellant. P.W. 8 identified him as driver Harun and 
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P.W. 48 also identified him as Harun of Shailakupa. He submits 

that Harun C.S.A. 145 hailed from Pirganj.  

The learned Deputy Attorney General  lastly submits that 

the evidence of prosecution witnesses is convincing and 

trustworthy and trial court on proper appreciation of evidence 

rightly found him guilty of the offences and sentenced him 

accordingly it does not warrant any interference.  He urges to 

accept the Reference against the condemner/appellant having 

charges proved under section 302/149 of the Penal Code. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

of the prosecution witnesses against the condemner/appellant as 

referred above is unspecified, vague and that can’t be relied 

upon. P.W. 8 claims to sustain injury by burst fire and admitted 

to hospital but no such paper was seized by the investigation 

officer. It is not specified that Lt. Col. Kaisar sustained bullet 

injury by the condemner/appellant. No evidence appears from 

his testimony that the condemner/appellant had any culpability 

in committing murder. The evidence of P.W. 48 also appears 

vague and ambiguous. By his evidence no culpability of the 
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condemner/appellant is disclosed. He merely claims to see the 

condemner/appellant while he was confined in quarter guard. 

His evidence appears unreliable. 

Mr. Md. Aminul Islam further submits that P.W. 654, the 

investigation officer admits that he can’t say how many persons 

named Harun-or-Rashid were in 24 Battalion but there might be 

more than one. In the charge-sheet another BDR person namely 

Harun-or-Rashid of 24 Battalion has been implicated to the case 

(C.S. 145). In view of the above facts the evidence of the 

prosecution witness as against condemner/appellant appears 

shaky and doubtful. None of the witnesses identified the 

condemner/appellant with his regiment number in the dock. 

Mr. Md. Aminul Islam also submits that no charge of 

murder was brought against the condemner/appellant and the 

capital sentence awarded to him appears untenable in law and 

as such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 8 and 48 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 8 deposed-  

‘H mgq `ievi n‡j evB‡i 20/25 Rb ˆmwbK‡K `ievi nj †NivI K‡i 

ivL‡Z †`wL| wmcvnx †mwjg †iRv Avgv‡K jvBb cwRk‡b †h‡Z e‡jb Avgiv 

mvg‡bi ‡g‡S‡Z ï‡q cwo| wmcvnx †mwjg †iRv, wmcvnx Beªvwng wmcvnx nvwee I 

wmcvnx iwdKzj wmcvnx Avwe ỳj I nvi“byi iwk` 2 Rb 24 ivB‡dj Avgv‡`i 

Dci ¸wj el©b K‡i| H ¸wj‡Z  †jt  K‡b©j Kvqmv‡ii Mjvq ¸wjwe× nq| m‡½ 

AviI 2 Rb ¸wj we× nq|’ 

In cross-examination he reiterated the identification of 

the condemner-  ‘nvi“byi iwk` wmcvnx Z‡e †m WªvBfvi|  wmcvnx nvi“b 

†gRi BmwZqv‡Ki WªvBfvi wQj wKbv Rvwb bv| Zvi Kv‡R Lykx n‡q Zv‡K 

BmwZqvK mv‡ne ivbvi K‡i wKbv Rvwb bv| Bnv mZ¨ b‡n GB Avmvgx‡K mv¶x 

nIqvi Rb¨ Aby‡iva K‡iwQ ev wbh©vZb K‡iwQ| Bnv mZ¨ b‡n wmcvnx nvi“b mv¶x 

n‡Z ivRx bv nIqvq Zv‡K Avmvgx Kiv n‡q‡Q| Bnv mZ¨ b‡n †gRi BmwZqv‡Ki 

K_vgZ Avwg nvi“‡bi wei“‡× wg_¨v mv¶¨ w`jvg|  

Bnv mZ¨ b‡n nvi“b H w`b `ievi n‡j Xy‡K bvB| Bnv mZ¨ b‡n -5 

Pkgvi Rb¨ Avwg KvD‡K †`wL bvB| Bnv mZ¨ b‡n ¯̂v_©‡blx‡`i ¯̂v‡_© I wb‡R‡`i 

e¨_©Zv XvKvi Rb¨ wg_¨v mv¶x w`jvg| Avwg nZ¨vi Pv¶zm mv¶x weavq b¨vq 

wePv‡ii ¯̂v‡_© mv¶x w`jvg| wmcvnx‡`i g‡a¨ Ab¨ c` bvB| Avmvgx nvi“‡bi 
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eqm 22 †_‡K 25 ermi n‡e| nvi“‡bi BDR G Uniform civ wQj| Avwg 

161 avivi Revbew›`‡Z wmcvnx nvi“‡bi K_v e‡jwQ| wmcvnx nvi“b `ievi n‡j 

Xy‡K Awdmvi‡`i ¸wj Ki‡Z Avwg †`‡LwQ| AvB/I Gi mn‡hvMxZvq Qwe †`‡L H 

w`‡bi NUbvq nvi“b‡K mbv³ Kwi|’ 

P.W. 48 deposed-  

‘Avgvi ivbvi wmcvnx iwng PvjK nvi“b, ‡KvK knx` I †KvK Rwni 

Uniform c‡i Nyiv‡div  K‡i| KzK‡`i Uniform bvB|’ 

He also reiterated the identification of the 

condemner/appellant- ‘Z‡e Avwg GB nvi“b‡K wPwb| nvi“‡bi evox 

ˆkjKzcv|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 
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Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.67 Sepoy 75628 Md.  Atoar Rahman. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.9 Lt. Col. Md. Maksudul Haque 

 P.W.27 Major Raoshanul Firoz 

 P.W.370 Dr. M.A. Mazid, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-
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accused–Sepoy Obaidul Islam (C.S. 48) and Sepoy Md. Rian 

Ahmed (C.S.-62)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 

Darber started at 9.00 A.M. Initially DG exchanged greetings. 

At about 9.30 while DG was making his statement over ‘X¡m i¡a 

LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel, Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 

arms on DG. Sepoy Kajal of 44 Battalion also entered into 

Darber Hall with arms. DDG had his seat on the left side of 

DG. DDG caught hold Moyeen Uddin. Other officers disarmed 

him. Sepoy Moyeen fell down on the stage. He came to see one 

officer from medical core to untie the button of the shirt of 

Moyeen. At that time Moyeen escaped from Darber Hall. 
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Afterwards he heard a firing and instantly BDR personnel make 

a sound ‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of window. 

He came to hear firing sound from outside Darber. Firing sound 

was increasing gradually. DG also directed the commanders to 

control their respective troops. At one time senior officers took 

DG under the shade of screen behind the stage. When firing 

was coming inside Darber Hall all lay down on the floor. 

Darber Hall became empty. He was observing all taking shelter 

behind the stage. All on a sudden, 10/15 BDR personnel 

entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 

heavy firing outside Darber Hall. A few minutes after Sepoy 

Salim of 44 Battalion appeared near to the stage with arms and 

megaphone and asked the officers behind the stage to come out, 
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failing which they were threatened to their life. DG and DDG 

along with10/12 officers came out from behind the screen of the 

stage. Sepoy Salim rebuked them and ordered to go one by one. 

They proceeded towards west through a line. At that time 

beside Sepoy Salim Reza, Sepoy Sajjad Hossain of 13 

Battalion, Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul of 44 

Battalion and Lance Naik Emran of 24 Battalion and some 

other BDR personnel were there with arms. As soon as they 

reached near to the west gate they made heavy firing towards 

them. The officers tried to escape. He came to see the 

condemner/appellant Sepoy Atoar and Sepoy Salim Reza of 

44 Battalion, Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul, 

Sepoy Sajjad, Lance Naik Iqbal of 24 Battalion and some others 

to fire on them. Sensing the consequence of Darber Hall he 

came out. He arrived in front of the family quarter and 

thereafter he left Peelkhana crossing boundary wall.  

In cross-examination on behalf of Sepoy Ataur Rahman, 

he stated that he deposed before the I.O. on 11.03.2009 and FIR 

was lodged on 28.02.2009. He joined in the BDR on 

26.02.2007 at 33 Rifle Battalion, Comilla. In a Battalion there 
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remains 800/825 soldiers. It is not possible on the part of a 

officer to know the name of all soldiers. He has a paternal 

property at Kalayanpur. On the previous day before the 

occurrence, he remained in BDR officers’ mess. Darber Hall 

was 200' in length and 70/80' wide. There were 97 officers and 

3000 soldiers in the Darber. He had his seat at 3rd row in front 

of the stage. D.G. and D.D.G had their seats on the Stage. On 

the stage there was one table 4'×8' covered with ‘Makmal’ of 

Maroon colour. He cannot say whether there was flower vase 

on the table. There were reserved chairs for the officers. He was 

on the 2nd row to the right side of the DG at a distance of 

20'/25'. He was with his BDR uniform. DG directed the Dhaka 

sector commanders to control the troops. Officers obeyed the 

direction of the DG. He denied the suggestion that none of the 

officers obeyed the direction of the DG. He denied the 

suggestion that if the troops would be controlled no occurrence 

took place. BDR personnel made response to greetings of DG 

in a mild way.  He denied the suggestion that he was aware of 

the occurrence from earlier. 30/40 officers took shelter behind 

the stage. He was also behind the screen with DG. When firing 



 

 

1885 

was made pointing stage they all lay down. As many as 10/15 

BDR personnel entered into Darber Hall with arms. Among 

them he knew six in number. Before I.O. he deposed of 6/7 

BDR personnel. In order to save him he did not come out with 

DG. Behind the screen he along with 2/3 officers were 

observing the occurrence. All other officers came out at the 

threatening of the BDR personnel and to save their life. He 

denied the suggestion that he was confident that none would 

shoot him. He denied the suggestion that there was no scope to 

take shelter behind the stage. The sound ‘S¡‡N¡’ arose from the 

middle of Darber Hall where BDR personnel had their seats. He 

denied the suggestion that the army officers sounded ‘S¡‡N¡’ for 

the cause of depriving of the facilities. He denied the suggestion 

that the occurrence took place at the instance of the officers 

who were deprived from the benefit from ‘X¡m i¡a LjÑp§Q£’. There 

was firing outside Darber Hall near to Ô‡dvqvivÕ. There was no 

chance to see outside form the Darber Hall but he presumed 

that firing was made near Ô‡dvqvivÕ. He denied the suggestion that 

he could not see anything of the occurrence.  At about 11/11.15 

A.M. he ran towards quarter. There was a boundary wall behind 
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the quarter. The boundary wall was 6' in height. There was no 

ÔKvUvZv‡ii †eovÕ on the wall. When he ran towards quarter there 

was no BDR personnel. He denied the suggestion that BDR 

personnel facilated him and helped him to go out of Peelkhana. 

He waited in the residence at Moneshor road for about 10/15 

minutes. He did not depose before the I.O. the name of 

residence at Moneshor road. He went to that residence to 

inform the army officers. He deposed before the I.O. that from 

that residence he informed of the occurrence to Col. Shahriar. 

He denied the suggestion that from the residence of Moneshor 

road he took part in the conspiracy. He talked with 46 Brigade 

Commander over telephone. He first saw the 

condemner/appellant Sepoy Atoar in Darber Hall. He entered 

into Darber Hall with arms. He denied the suggestion that he 

did not see the condemner/appellant Sepoy Atoar in Darber 

Hall. The condemner/appellant did not serve under him. He 

denied the suggestion that from 44 Battalion he came to know 

the name of Sepoy Atoar. He denied the suggestion that at the 

instance of I.O. he deposed falsely implicating the 

condemner/appellant Sepoy Atoar.  
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P.W.27 deposed that he attended Darber at 9.50 A.M. 

Darber started at 9 A.M. While D.G. was delivering speech 

Sepoy Moyeen came up on the stage with arms. He heard a 

firing sound. At one time he came out from Darber through 

west door and there he came to see DAD Nasir to make 

direction to the BDR personnel. While crossing road he also 

came to see some BDR personnel to make firing and moving 

towards Darber. Among them he identified the 

condemner/appellant Sepoy Atoar along with Sepoy Habib,  

Sepoy Muhid, Sepoy Jashim Mollic and Sepoy Altab all of 44 

Battalion.  

In cross-examination on behalf of the appellant he stated 

that he did not join in 44 Battalion. There was an order of 

attachment. He handed over the letter of his meeting in 

commerce Ministry to the investigation officer. He came out 

from Darber through west gate at about 9.40 A.M. The 

rebellions did not attack him. He named of the BDR personnel 

whom he could identify. Noor Mohammad School has it’s 

boundary wall. He denied the suggestion that he could not 

identify the condemner/appellant at the time of occurrence and 
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thus he did not identify him in dock and that he did not see him 

with arms.  

P.W.370 deposed that he recorded the confessional 

statement of the condemner/appellant Atoar Rahman on 

12.05.2009 in compliance with the provisions of Section 164 of 

the Code of Criminal Procedure. He identified the statement 

exhibit 741 and his signatures 741/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant was 

arrested on 30.04.2009. There is no reference where he was kept 

for reflexion. He did not explain column 5 to the 

condemner/appellant. The condemner/appellant was aged 21. He 

was placed before him at 2.45 P.M. and sent to jail at 6 P.M. He 

denied the suggestion that the condemner/appellant did not make 

any confession.    

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 01.05.2009 and took him on 

remand for 14 days. At that time he did not make any 

confessional statement. He denied the suggestion that his 
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confessional statement is the product of torture. P.W. 9 came to 

Peelkhana on 15.02.2009 to receive his prize. He came to see the 

condemner/appellant on 25.02.2009 just coming out from 

Darber. He denied the suggestion that he did not depose so in his 

161 statement. He denied the suggestion that since P.W. 9 hailed 

from different sector his claim of identifying the 

condemner/appellant is baseless. No TIP was held for the 

appellant. He denied the suggestion that it was not practicable to 

identify the condemner/appellant from behind the screen. P.W. 

27 referred the Battalion No. but did not refer his badge No. He 

denied the suggestion that he did not specify when he saw the 

appellant.  

The Confessional Statement of the condemner/appellant 
Sepoy Md. Atoar Rahman runs as under- 

“B¢j 2004 p¡ml c¡¢Mm f¡n Ll 2007 p¡m BDR- H ¢pf¡q£ fc 

®k¡Nc¡e L¢lz ®VÊ¢ew ®no 2007 p¡m 44 l¡Cgm hÉ¡V¢mue, ¢fmM¡e¡u 

®k¡Nc¡e L¢lz ®pM¡e LjÑla ®bL 25/2/09 a¡¢lM e¡j¡k fs e¡Ù¹¡ M¡Cz 

9.15 V¡ fkÑ¿¹ ®g¢VN L¢lz q¡¢hmc¡l L¡nj Bj¡L J Jh¡uc¤mL e¡Ù¹¡l 

SeÉ ®jp f¡W¡uz e¡Ù¹¡ °al£ e¡ qJu¡u Bj¡l ®jp Afr Lla b¡¢Lz ®hm¡ 

9.45 V¡l ¢cL clh¡l qml ¢cL …¢m në f¡Cz X¡C¢ew ®V¢hml e£Q 

f¡m¡Cz ®jp Lj¡ä¡l j¡Cu¤h ®jpl clS¡ h¾c Llz I pju ¢pf¡q£ j¢el 
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(44 l¡Cgm hÉ¡V¡x ¢p¢p LÓ¡LÑ) ¢fRel clS¡ ¢cu ®jp Y¤Lz  44 hÉ¡V¢mu-

el SJu¡el¡ ®jpl clS¡u m¡¢n j¡la b¡Lz clS¡ M¤m ®hl qu Hp ®c¢M 

¢pf¡q£ j¢ae (l¡Cgml hÉ¡V¡x) H ®L¡Çf¡e£l q¡¢hmc¡l j¤š²¡l  BlJ  L-

uLSel p¡b AÙ» q¡a BRz ®L±nm B¢j °p¢eL m¡Ce k¡Cz AÙ» e¡ ¢em 

®jl ®gm¡ qh jjÑ ýj¢L öe e£Q ®ej ®L¡a k¡Cz ®L¡a AÙ» e¡ ®fu ®ka 

®c¢M 24 l¡Cgm hÉ¡V¡¢muel °p¢eLcl AÙ» pqz pcl ®L¡a ®bL l¡Cgm 

®eC Hhw m¡Cel ¢cL ®ka b¡¢Lz ¢fRe ¢pf¡q£ Hln¡c, ¢pf¡q£ ®p¡qm, 

¢pf¡q£ ®j¡n¡lg, ¢pf¡q£ q¡¢jc¤m ®cl l¡Cgm pq ¯p¢eL ®L¡u¡VÑ¡l j¡a¡ 

j¤ýl£l p¡je ®cMa f¡Cz Jcl p¡b p¡l¡¢ce 25/2/09 a¡¢lM på¡ fkÑ¿¹ 

KM¡e ¢Rm¡jz på¡l ¢cL q¡¢hmc¡l Cjc¡c ( B Copany) Bj¡cl ®XL 

hm 4/5 ew ®NVl c¡¢uaÅ J 44 l¡Cgm hÉ¡V¡¢mue b¡Lhz q¡¢hmc¡l 

Cjc¡c j¡a¡j¤ýl£l f¡nl ¢h¢ôw Hl ¢eLV l¡Ù¹¡u ¢XE¢V ®cu på¡l fl z 

l¡a 9 V¡l fl ®XCl£ g¡jÑl L¡Q 16 am¡ ¢h¢ôw Hl ¢eLV k¡C ¢pf¡q£ 

Jh¡uc¤ll ®M¡Sz e¡uL e¤l¦ ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ S¡gl, ¢pf¡q£ l¢nc, 

pnÙ» AhÙÛ¡u ¢Rmz Jcl p¡b pL¡m fkÑ¿¹ ¢Rmez 26/2/09 a¡¢lM pL¡m 

hÉ¡l¡L Qm B¢pz e¡Ù¹¡ M¡Cz q¡¢hmcl ®jSl L¡j¡m 12 V¡l ¢cL ¢ecÑn 

®cu AÙ» Sj¡ ®ch¡lz 12 V¡l pju pcl ®L¡a AÙ» Sj¡ ®cCz ¢hL¡m 4.30 

V¡l ¢cL f¡¢mu k¡Cz ®XCl£ g¡jÑl ¢cLl fÐ¡Q£l Vf¢Lu ¢p¢im ®f¡n¡L 26 

J 27 a¡¢lM B¢je h¡S¡ll BaÈ£ul h¡p¡u b¡¢Lz 28/2/09 H jq¡M¡m£ 
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j¡â¡p¡u Q¡Q¡a¡ i¡Cul ¢eLV b¡¢Lz 2/3/09 a¡¢lL ®k¡Nc¡e L¢l Hhw 

3/3/09 a¢lM ¢ial k¡Cz Aaxfl f¤¢mn Bj¡L ®NËga¡l Llz” 

The confessional statement of co-accused (C.S. 48) 

Obaidul Islam runs as under- 

‘c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 

j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 

f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence as it is evident from the evidence of prosecution 

witnesses as well as the confessional statement of the 

condemner/appellant and that of co-accused. 

The learned Deputy Attorney General also submits that 

both the P.Ws. 9 and 27 are eye witnesses to the occurrence. 

They both saw the condemner/appellant in unlawful assembly 

and to make firing towards Darbar. P.W. 27 also saw him to 
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move towards Darbar on firing. Both of them identified the 

condemner/appellant as of 44 Battalion. Their evidence appears 

corroborative, convincing and trustworthy.  

The learned Deputy Attorney General further submits 

that the confession of the condemner/appellant is inculpatory. 

He admitted in his statement to take up arms from kote and to 

remain on duty. From the confessional statement of co-accused 

it further appears that he fired on Col. Anisuzzaman and killed 

him. The confessional statement of co-accused as of firing 

towards army officers finds corroboration by the evidence of 

P.Ws. 9 and 27 and it bears evidentiary value. No evidence 

appears that the confession of the condemner/appellant was 

obtained under coercion. P.W. 370 certified his confession as 

voluntary. His confession appears inculpatory, voluntary, true 

and thus it can solely be based for his conviction and sentence 

awarded to him by the trial Court.  

The learned Deputy Attorney General lastly submits that 

the evidence as adduced by prosecution witnesses together with 

the confessional statement of the condemner/appellant and that 

of the co-accused prosecution succeeded to proves the charges 
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under sections 302/149 of the Penal Code against the 

condemner/appellant beyond reasonable doubt and trial court 

on proper appreciation of evidence rightly found him guilty of 

the offence and sentenced him accordingly and it does not 

warrant any interference. 

 Mr. Md. Kamruzzaman Bhuiyan, the learned Advocate 

appearing on behalf of appellant submits that P.W. 9 hailed 

from Comilla sector and attached with Peelkhana in order to 

receive his president award. He further admitted in his cross-

examination that the condemner/appellant never served under 

him. He had no occasion to know the condemner/appellant. His 

identification to the condemner/appellant of 24 Battalion thus 

appears doubtful as being tutored. He did not refer his regiment 

number. The evidence of P.W. 27 also appears doubtful. He had 

his assignment to attend meeting in the Ministry of Commerce. 

Thus his claim of attending Darber appears doubtful. He also 

admitted that he did not join in 44 Battalion. No explanation 

appears how he came to know the condemner/appellant as of 44 

Battalion. His above evidence lacks credibility. Moreover, his 
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evidence does not disclose any culpability of the 

condemner/appellant to any offence. 

 Mr. Md. Kamruzzaman Bhuiyan further submits that 

P.W. 654 admits in his cross-examination that the 

condemner/appellant was taken on remand for 14 days. The 

confession of the condemner/appellant apparently appears as 

production of inhuman physical torture keeping him in 

prolonged police custody as the condemner/appellant claims in 

his statement under see 342 of the Code of Criminal Procedure. 

The confession of the condemner/appellant was not recorded in 

compliance with provisions of law. P.W. 370, the recording 

Magistrate admits in his cross-examination that he did not 

explain column 5 before the condemner/appellant. The 

confession of the condemner/appellant is neither voluntary nor 

true. Moreover, it was retracted soon after its recording. The 

condemner/appellant as it appears from the record that he was a 

new comer and he had no grievance against the army officers. 

He was tender aged of 21 year.  Without explaining the 

consequence of confession to the condemner/appellant it bears 
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little evidentiary value and can’t be considered as evidence 

against the condemner/appellant. 

 Mr. Md. Kamruzzaman Bhuiyan further submits that the 

confession of co-accused finds no corroboration by any other 

independent witness and thus carries no evidentiary value. 

 Mr. Md. Kamruzzaman lastly submits that prosecution 

could not prove the charges against the condemner/appellant 

and the trail court having failed to assess and weigh the 

evidence on record erroneously found him guilty of the offence 

and sentenced him arbitrarily and call for necessary 

interference. Consequently the Reference against the 

condemner/appellant be rejected and Cr. Appeal filed on behalf 

of the condemner/appellant be allowed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession and the confession of co-accused. 

The condemner/appellant Md. Atoar Rahman stated in 

his confessional statement– 

‘®L±nm B¢j °p¢eL m¡Ce k¡Cz AÙ» e¡ ¢em ®jl ®gm¡ qh jjÑ ýj¢L öe 

e£Q ®ej ®L¡a k¡Cz ®L¡a AÙ» e¡ ®fu ®ka ®c¢M 24 l¡Cgm hÉ¡V¡¢muel °p¢eLcl 

AÙ» pqz pcl ®L¡a ®bL l¡Cgm ®eC Hhw m¡Cel ¢cL ®ka b¡¢Lz ¢fRe ¢pf¡q£ 

Hln¡c, ¢pf¡q£ ®p¡qm, ¢pf¡q£ ®j¡n¡lg, ¢pf¡q£ q¡¢jc¤m ®cl l¡Cgm pq ¯p¢eL 

®L¡u¡VÑ¡l j¡a¡ j¤ýl£l p¡je ®cMa f¡Cz Jcl p¡b p¡l¡¢ce 25/2/09 a¡¢lM på¡ 

fkÑ¿¹ KM¡e ¢Rm¡jz på¡l ¢cL q¡¢hmc¡l Cjc¡c ( B Copany) Bj¡cl ®XL hm 
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4/5 ew ®NVl c¡¢uaÅ J 44 l¡Cgm hÉ¡V¡¢mue b¡Lhz q¡¢hmc¡l Cjc¡c j¡a¡j¤ýl£l 

f¡nl ¢h¢ôw Hl ¢eLV l¡Ù¹¡u ¢XE¢V ®cu på¡l fl z l¡a 9 V¡l fl ®XCl£ g¡jÑl 

L¡Q 16 am¡ ¢h¢ôw Hl ¢eLV k¡C ¢pf¡q£ Jh¡uc¤ll ®M¡Sz e¡uL e¤l¦ ¢pf¡q£ 

¢Nu¡p, ¢pf¡q£ S¡gl, ¢pf¡q£ l¢nc, pnÙ» AhÙÛ¡u ¢Rmz Jcl p¡b pL¡m fkÑ¿¹ ¢R-

mez’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Sepoy Md. Obaidur  Rahman (C.S. 48) stated 

in his confessional statement-  

‘c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 

j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 
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¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 

f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. 

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 9 and 27 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 9 deposed-  

‘DG `ievi n‡j cwðg DËi †MU w`‡q †ei nIqvi gvÎB cÖPÛ †Mvjv¸wj 

ïi“ nq| Awdmviiv Avkª‡qi Rb¨ cvjv‡Z _v‡K| wmcvnx †mwjg †iRv wmcvnx 

Av‡Zvqvi 44 e¨vUvwjqb| wmcvnx Beªvnxg, wmcvnx Ievq ỳj wmcvnx iwdKzj wmcvnx 



 

 

1904 

mv¾v` j¨vt bv‡qK BKevj 24 e¨vUvwjqb mn A‡b‡KB Awdmvi‡`i w`‡K ¸wjel©©Y 

Ki‡Z †`wL|’ 

P.W. 27 deposed- 

‘ievi n‡ji cwðg w`‡K wWGwW bvwQi‡K Dcw ’̄Z wewWAvi ˆmwbK‡`i 

wb‡ ©̀kbv w`‡Z †`wL| G ch©v‡q `iRv w`‡q †ewi‡q wKQz wewWAvi‡`i †`Šov‡Z 

†`wL| A‡b‡K `ievi n‡ji w`‡K Avm‡ZwQj I ¸wj Ki‡ZwQj| `ievi n‡ji 

cwð‡g †ewi‡q iv¯—v cvi nIqvi mgq †ek wKQz wewWAvi m`m¨‡`i †`wL| Zv‡`i 

g‡a¨ wmcvnx Av‡Zvqvi, wmcvnx nvwee, wmcvnx †gvwnZ I wmcvnx Rwmg gwj−K‡K 

wPb‡Z cvwi| Zviv mevB 44 e¨vUvwjq‡bi m`m¨| GKUz GwM‡q wmcvnx AvjZvd 

A ¿̄mn `ievi n‡ji w`‡K ¸wj Ki‡Q †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 
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Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.68   Sepoy /70906 Md. Ibrahim of 44 

Battalion. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.8 Lt. Col. Md. Zahid Hasan 

 P.W.9 Lt. Col. Md. Maksudul Haque 

 P.W.22 Major Abdullah-Al-Mamun 

 P.W.72 Major Farzana Kalam 

 P.W.77 Major Roksana  Khanom 

 P.W.263 Munmun Akter 
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 P.W.356 A.M. Julfiker Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

 At the time of hearing prosecution added the evidence of 

the following witnesses for consideration- 

 P.W.40 Havilder 46095 Md. Abbul Miah 

 P.W.52 Lance Naik Al-Mahmood Kabir 

 P.W.154 Major Md. Jayedi Ahsan Habib 

 P.W.327 Lt. Col. S.M. Sadrul Alam 

 P.W.427 Tasnuva Maha  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber. Darber started at 9 A.M. At 

about 9.30 A.M. Sepoy Moyeen appeared at the stage and 

pointed arms towards D.G. Some officers disarmed Moyeen. 
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Consequently Moyeen fell down on the floor. BDR personnel 

began to move to and fro. DG directed all to take seat and 

directed commanders to control their respective troops. At 

about 9.30 A.M. he heard of firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. At about 10.15 A.M. 4/5 BDR personnel along 

with BDR Salim Reza entered into Darber Hall with arms and a 

megaphone in excited mood. Sepoy Salim Reza by his 

megaphone asked all officers to surrender and no harm would 

be caused to them. He along with 15/ 20 officers came out. 

They were asked to raise their hands. About 20/25 BDR 

personnel took stand outside Darber Hall. Sepoy Salim Reza 

asked them to take position in a line. They lay down on the 

floor. He came to see the condemner/appellant Sepoy Ibrahim 

along with Sepoy Salim Reza, Sepoy Rafiqul, Sepoy Habib, 

Sepoy Aminul, Harunur Rashid of 24 Battalion fired on them. 

By that firing Lt. Col. Kaiser sustained bullet injury at his neck 

along with two others.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he did not know the badge 
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No. of the condemner/appellant. He stated that the 

condemner/appellant was in the Darbar since 7 A.M. He can’t 

say whether the condemner/appellant observed all. He took 

video snap of many events. He denied the suggestion that in 

order to hide the real event he was made accused. He did not 

serve with him. But he hailed from 44 Battalion. He can’t say 

when the condemner/appellant joined in BDR.  

P.W.9 deposed that he was selected for President Rifle 

Award from BDR Sector Comilla. For receiving award he was 

attached with Peelkhana and attended Darber on 25.02.2009 at 

8.40A.M. Darber was started at 9 A.M. Initially DG exchanged 

greetings. At about 9.30 when DG was delivering his statement 

over ‘X¡m i¡a LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ 

would be deposited in the welfare account of BDR personnel, 

Sepoy Moyeen of 13 Battalion entered into Darber Hall and 

pointed arms on DG. Sepoy Kajal of 44 Battalion also entered 

into Darber Hall with arms. DDG caught hold Moyeen Uddin. 

Other officers disarmed him. Sepoy Moyeen fell down on the 

stage. At that time Kajal escaped from Darber Hall. Afterwards 

he heard a firing and instantly BDR personnel raised a voice 
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‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. DG directed not to leave 

Darber but to take seat. BDR personnel were taking leave of 

Darber. Some BDR personnel pull down the glass of windows. 

He came to hear firing sound from outside Darber. Firing sound 

was increasing gradually. DG also directed the commanders to 

control their respective troops. At one time senior officers took 

DG under the shade of screen behind the stage. When firing 

was coming inside Darber Hall all lay down on the floor. 

Darber Hall became empty. He was observing all taking shelter 

behind the stage. All on a sudden, 10/15 BDR personnel 

entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. Afterwards he heard 

heavy firing outside Darber Hall. A few minutes after Sepoy 

Salim of 44 Battalion appeared near to the stage with arms and 

megaphone and asked the officers behind the stage to come out, 

failing which they were threatened to their life. DG and DDG 
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along with 10/12 officers came out from behind the screen of 

the stage. Sepoy Salim rebuked them and ordered to go one by 

one. They proceeded towards west in a line. At that time he 

came to see beside Sepoy Salim Reza, Sepoy Sajjad Hossain of 

13 Battalion, the condemner/appellant Sepoy Ibrahim Sepoy 

Obaidul, Sepoy Rafiqul of 44 Battalion and Lance Naik Emran 

of 24 Battalion and some others BDR personnel were there with 

arms. As soon as they reached near to the west gate they made 

heavy fire on them. The officers tried to escape. Sensing the 

consequence of Darber Hall he came out.  

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not see the 

condemner/appellant with arms and that he was implicated to 

the case as an accused falsely.   

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 
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asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon he 

came back to his residence and tried to come again to the office 

through back side of the office. Later on, on request of Lt. Col. 

Moinul he identified some rebellions in BDR hospital.  Among 

them he identified DAD Seraj, Subedar Maj. Jubayer, Naik Zia, 

Sepoy Ramzan, the condemner/appellant Sepoy Ibrahim, Sepoy 

Altaf and Sepoy Muhit.  

In cross-examination on behalf of condemner/appellant, 

he stated that he can’t say who was entrusted for video in 

Darbar Hall. He can’t say whether the condemner/appellant was 

entrusted for video in Darbar. He can’t say whether there were 

3 persons named Ibrahim in 44 Battalion. He denied the 

suggestion that Ibrahim was implicated falsely to hide the real 

offender and that he deposed falsely. 

P.W. 40 deposed that on 25.02.2009 at 7 A.M. he was on 

duty as guard commander in the residence of DG. He took over 

the charge from guard commander Rezaul. Along with him 
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Naik Hasmat, Naik Sanaullah, Lance Naik Mostafa, Sepoy 

Ershad, Sepoy Zia, Sepoy Mobin, Sepoy Mostafa Masum, 

Sumon, Jafor, Kamrul, Hafiz, Monju were on duty. He posted 

them at three corners. DG came out form residence at 8 A.M. 

and went towards Darber at 8.50 A.M. At about 9.30 A.M. he 

heard firing from the side of Darber. He alarmed the guards. He 

tried to communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, Sepoy Selim Reza, Sepoy Obaidul, the 

condemner/appellant Sepoy Ibrahim. Sepoy Altaf, Sepoy 

Habib, Sepoy Shahin, Sepoy Mohsin, Habilder Jashim along 

with 10/15 BDR personnel came at the residence of DG. At his 

protest Salim Reza fired pointing him. He sustained injury. He 

fell on the earth. They entered into the residence of DG on 

firing. After a while he heard a hue and cry and firing sound 

inside the residence.  

In cross-examination on behalf of the condemner 

/appellant, he stated that he had arms with him but could not 

find out the chance to use it. After the occurrence he talked with 

media. He denied the suggestion that he told before the media 

that he could not identify the rebellions since their face were 



 

 

1913 

covered with cloth. The regiment number of the 

condemner/appellant is 70906. In his 161 statement the number 

has been written as 70907. He cannot say whether there was 

BDR person being numbered 70907. He denied the suggestion 

that he deposed falsely.  

P.W.52 attended Darber as sound system operator. He 

deposed that on the date of occurrence, 25th Feb, 2009 he 

attended Darbar and was on duty as sound system operator. At 

9.20/25 A.M. Sepoy Mayeen pointed arms on D.G. Other 

officers disarmed him. Sepoy Kajal also followed him with 

arms but later on escaped. There happened firing outside 

Darbar. The condemner/appellant Ibrahim along with Sepoy 

Selim Reza, Aftab, Lance Naik Ekramul, Sepoy Ayub entered 

into Darbar with arms through maingate. They killed one 

officer by firing. Selim Reza was with handmike. He directed 

the officers to come out. Sepoy Selim Reza and his companion 

rebellions burst fire on the officers indiscriminately and 

instantly D.G. along with his officers fell down and succumbed 

to death.  
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In cross-examination on behalf of condemner/appellant 

Ibrahim that he stated that he deposed before the I.O. on 

16.02.2011. He did not know of the occurrence prior to 

16.02.2011. The condemner/appellant Sepoy Ibrahim was 

working for preparation of the stage. He denied the suggestion 

that RAB killed Mawlana Siddique in his presence and the 

condemner/appellant being afraid agreed to make confession. 

He cannot say whether there was the appearance of 

condemner/appellant in the picture which was shown to him. 

Burst fire was made near to the door within Darber at about 

quarter to 11 A.M. Dead body of D.G. was within Darber. He 

reiterated that he knew the condemner/appellant Ibrahim. He 

came back to unit after 11 A.M. He denied the suggestion that 

he was detained by RAB along with Sepoy Rafiq and that he 

deposed falsely.  

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9 A.M. While D.G. was 

delivering his speech at about 9.20/9.30 A.M.  a Sepoy with 

arms came up on the stage and pointed arms on D.G. Officers 

detained him. At once there raised a hue and cry and every one 
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tried to come out through window and doors. She along with Lt. 

Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, 

Maj. Rokshona took shelter together under the shade of screen. 

On the other side of screen D.G., D.D.G. D.O.G and some 

others took shelter. At the direction of the rebellions they came 

out from the shade of screen. As soon as they came down from 

the stage a group of rebellions caught hold them and hastened 

them away outside Darber. The rebellions fired on Lt. Col. 

Kaiser and assaulted Col. Lutfor Rahman. Afterwards they 

picked her up along with Maj. Rokshana in a Pick up and took 

them to hospital. They came to O.T. She identified the 

condemner/appellant Ibrahim, Obaidul, Sepoy Hasib, Jashim 

and Rafiqul who appeared in the hospital with arms and 

supervising the treatment of others. The condemner/appellant 

also warned them not to make any contact with others on 

mobile phone.  

In cross-examination on behalf of the 

condemner/appellant she denied the suggestion that she did not 

see the condemner/appellant in the hospital and that she did not 

see him with arms and that she deposed falsely. 
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P.W.77 deposed that at the time of occurrence she had 

her posting in BDR hospital and on the date of occurrence he 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber, he was named Moyeen. 

Afterwards Sepoy Kazal followed him. Officers disarmed 

Moyeen. BDR personnel in Darber stood up and started leaving 

Darber.  After the occurrence she identified Sepoy Obaidul 

along with DAD Nasir, Sapoy Salim Reza, Sepoy Kazzal Ali, 

Sepoy Moyeen Uddin, Sepoy Shahbuddin, Sepoy Siddiq, Sepoy 

Sumon Miah, Sepoy Sazzad, Sepoy Saidul, the condemner/ 

appellant Sepoy Ibrahim, Lance Naik Ekram, Sepoy Habibur, 

Sepoy Jashim Mollic, Sepoy Motin, Sepoy Muhit, Sepoy 

Mehidi Hasan, Habilder Moniruzzaman and Sepoy Rafiqul 

Islam.  

In cross-examination on behalf of the 

condemner/appellant she stated that the photo by which she 

identified the condemner/appellant is not available before the 

court and no such photo was seized. She denied the suggestion 

that identifying the condemner/appellant with photo is baseless 

and that she deposed falsely. 
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P.W.154 is Major 4251 Md. Jayedi Ahasan Habib of 40 

Rifle Battalion. He deposed that prior to the occurrence he had 

his posting in 40 Rifle Battalion, Dinajpur. He came to 

Peelkhana on 16.02.2009 and on the date of occurrence i.e. on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen entered into Darber with arms. Sepoy Kajal 

followed Moyeen with arms. DG asked all to take seat. He asked 

General Tareq for help. DG took shelter to the north side of 

stage. Beside D.G, DDG Bari, Col. Anis and some others were 

there. He was to the south of stage. Col. Elahi was beside him. 

From Micro phone he was calling soldiers to maintain order. 2/3 

BDR personnel caught hold him and Nurul Islam. He found the 

condemner/appellant Sepoy Ibrahim with arms and agitated 

mood. Sepoy Mamun took away his mobile.  

In cross-examination on behalf of the 

condemner/appellant, he stated that disorder occurred at 9.30 

A.M. There was video camera in Darber. He did not know video 

man and also did not see whether video was in operation. He did 

not happen to meet with the condemner appellant Ibrahim prior 
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to occurrence and after occurrence. He denied that he deposed 

falsely.  

P.W.263 deposed that her husband joined in 6 Rifle 

Battalion as commanding officer and thereafter came to 

Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 he came to hear 

firing sound and it was increasing. After a while Sepoy Rabiul, 

the runner of her husband informed her that the Sepoys have 

revolted and they attacked the officers in Darbar. On such 

information she became afraid. At one time she had talk with 

her husband and she was asked to remain in the residence and 

not to open the door. At about 11 A.M. 7/10 Sepoys came to his 

residence and kicked on the door. They entered into the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered into her residence and threatened 

them. Later on she identified the rebellions from video footage 

who entered into residence. From video footage she indentified 

the condemner/appellant Ibrahim, Shamsur Ali, Raihan 
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chaudhury, Farhad Khan, Jahangir Hossain, Ramjan Ali, Sepoy 

Rafiqul Islam, Abdullah Al Mamun, Ziaur Rahman, Mahmudur 

Rahman, Wasim Akram, cook Ziku Sheikh and carpenter 

Samsu.  

In cross-examination on behalf of condemner/appellant 

she stated that she can’t say who took the video photoage and 

wherefrom. The condemner/appellant Ibrahim and Rafiqul 

Islam entered into residence at different time from 11 A.M. to 4 

P.M. He denied the suggestion that he did not see any video 

photo and that she deposed falsely.  

P.W. 327 deposed that on the date of occurrence 25th Feb 

2009 he had his duty in BDR hospital as assistant. He further 

deposed that he remained there till evening of 26th Feb. On 25th 

Feb after evening he came to know that the 

condemner/appellant Sepoy Ibrahim, Sepoy Ramzan, Muhit, 

Obaidul, Masud, Sajjad came to the hospital off and on with 

arms.   

In cross-examination on behalf of condemner/appellant, 

he stated that he cannot remember whether the 

condemner/appellant took treatment in the hospital. He denied 
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the suggestion that condemner/appellant did not go to hospital 

on the date of occurrence and that he did not know the 

condemner/appellant and that he deposed falsely at the instance 

of the prosecution.  

P.W.427 deposed that her husband Maj. Tanvir 

(deceased) left residence on 25.02.2009 at morning for 

attending in Darber. She ranged runner of her husband and got 

information of disorder. She tried to talk with her husband with 

mobile but it was switch off. Thereafter she contacted with the 

runner of her husband but he ill treated with her. Later on she 

contacted with her husband through mobile of Maj. Aziz and 

came to know of the revolt by the BDR personnel. Afterwards 

some rebellions entered into her residence by breaking door. 

They assaulted her and took her out of her residence. Sepoy 

Ekramul pointed rifle on her and fire but she escaped and fell 

down. The condemner/appellant Ibrahim and others assaulted 

her maid servant and put off the dress of her children.  

In cross-examination on behalf of the 

condemner/appellant, she denied the suggestion that she did not 

depose before the I.O. that condemner/appellant did not entered 
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into her residence and assaulted her maid servant. At gate No.4 

she talked before media. She can’t remember what she talked 

before media at that time she did not know the name of the 

accused. After the occurrence she identified the accused with 

the help of photo. She deposed before the I.O. on 18.03.2009. 

She denied the suggestion that she deposed falsely.   

P.W.356 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner/appellant 

on 12.05.2009. He identified the confessional statement of the 

condemner/appellant as exhibit 583 and his signature exhibit 

583(1). 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not explain the column 

No.5 to the condemner/appellant. He can’t say where the 

condemner/appellant was kept prior to arrest. The 

condemner/appellant did not tell him anything of injury. He 

denied the suggestion that condemner/appellant had marks of 

injury in his person. He denied the suggestion that he did not 

record the confessional statement of the condemner/appellant 
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incompliance of the provisions under sections 164/364 of the 

Code of Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he can’t say whether video was in operation in Darber. He 

denied the suggestion that he tried to recover the video from the 

appellant. He printed the picture of Darber. A solider was found 

on laying condition. He was named Moyeen. He denied the 

suggestion that photo of Darber was taken from 9.30 to 9.45 

A.M. and that the condemner/appellant used the Camera. He 

seized audio recording from Darber. P.W. 52 did not depose 

before him how long he was in Darber but he went to barak at 

12.30. The badge No. of the appellant was 70906 but it was 

wrongly typed as 70907. He denied the suggestion that none of 

the witnesses deposed against the condemner/appellant and that 

the condemner/appellant was implicated falsely.  

The Confessional Statement of Sepoy Md. Ibrahim runs 

as under- 

“Avwg 2004 mv‡ji AvM‡÷ BDR-G fwZ© nB| cÖwk¶‡bi ci Avwg 

2005 mv‡ji Rvbyqvix gv‡m wcjLvbv 44 e¨vUvwjq‡b †hvM`vb Kwi| Avwg 

44 e¨vUvwjq‡bi e¨viv‡K _vKZvg| 24/02/09 Zvwi‡Li cÖavbgš¿xi 
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c¨v‡i‡W Avwg `k©K wnmv‡e Dcw ’̄Z wQjvg| Zvici mÜ¨v 06.00 Uv 

†_‡K ivZ 10.00 Uv ch©š— `ievi n‡ji †÷R mvRv‡bvi KvR Kwi| KvR 

†k‡l Avwg iv‡Z ˆmwbK jvB‡b _vwK| c‡ii w`b 25/02/09 Zvwi‡L 

`ievi n‡j Qwe †Zvjvi `vwqZ¡ Avgvi wQj| ZvB H w`b mKvj 8.00 Uvi 

mgq Avwg 44 e¨vUvwjq‡bi Awd‡m hvB Ges †mLvb n‡Z miKvix K¨v‡giv 

wb‡q `ievi n‡j hvB| Avwg `ievi n‡j †µ÷ mvRvB Ges Ab¨vb¨‡`i 

mv‡_ cȪ —ywZg~jK Kv‡R mvnvh¨ Kwi| `iev‡ii Qwe †Zvjvi Rb¨ Avwg 

QvovI AviI 4 Rb ˆmwbK wQj- Ab¨ e¨vUvwjq‡bi| G‡`i g‡a¨ XvKv 

†m±‡ii nvwej`vi `xcK Ges wmcvnx GKivg‡K wPwb| Ab¨ ỳÕRb‡K Avwg 

wPwb bv| 

wWwR m¨vi 9.00 Uvq `iev‡i Av‡mb| Avwg Qwe †Zvjvi Rb¨ cÖ_‡g 

†÷‡R wWwR m¨v‡ii evg cv‡k¦© wQjvg, c‡i Kvh© weeiYx cvV Gi mgq Wvb 

cv‡k¦© P‡j Avwm| wW wR m¨vi 15/16 wgwbU wewfbœ e³„Zv Kivi ci hLb 

WvjfvZ Acv‡ikb wbqv K_v ej‡Z ïi“ K‡ib ZLb †÷‡Ri evg cv‡k¦© 

ivbœv N‡ii cvk w`qv 13 ivB‡dj e¨vUvwjq‡bi wmcvnx gvCb Gm,Gg,wR 

wb‡q †`Š‡o †÷‡R D‡V wWwR m¨vi-Gi w`‡K A ¿̄ ZvK K‡i| mv‡_ mv‡_ 

44 ivB‡dj e¨vUvwjq‡bi wmcvnx KvRj ivB‡dj wb‡q GKB w`K w`qv 

‡÷‡R D‡V| wmcvnx KvRj Wvb nvZ DuPy K‡i “BDR mevB GK nI e‡j 

†m−vMvb †`q| wmcvnx gvCb ZLb Kuvc‡Z Kuvc‡Z A ¿̄ wb‡q gvwU‡Z c‡i 

hvq| Gi wKQy¶b ci 2/3 Rb BDR ivB‡dj nv‡Z GKB w`K w`‡q 

‡÷‡R D‡V Av‡m| ZLb Avwg †÷‡Ri GK †Kvbvq wcjv‡ii mv‡_ 

ùvov‡bv| K‡b©j gwReyi nK I K‡b©j Avwbmyi ingvb wW wR m¨vi‡K 

Save Kivi Rb¨ †÷‡R D‡V Av‡m| ZLb GKRb BDR ivB‡d‡ji evU 

w`qv K‡b©j Avwbmyi‡K evwi gvi‡j wZwb †÷‡R c‡o hvb| GiKg Ae ’̄vq 

`ievi n‡j _vKv mKj Avwg© Awdmvi, †dvm© †RwmI ùvwo‡q hvq| nVvr 

†÷‡Ri Dci 3/4 ivDÛ ¸wj nq- dvKv ¸wj| `iev‡ii me we.wW.Avi-
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hviv bx‡P emv wQj, hviv †cQ‡b †Pqv‡i wQj- mevB †`ŠovBqv fvM‡Z 

_v‡K| wW wR m¨vi ZLb mKj wm.Gm.Gg.-†`i‡K wbR wbR †dvm©‡K 

mvgjv‡bvi wb‡ ©̀k †`b Ges c„_K c„_K `ievi wb‡q `vex-`vIqv ïbvi 

wb‡ ©̀k †`b| ¸wji k‡ã A‡bK Awdmvi `iev‡ii †÷‡Ri †cQ‡bi c ©̀vi 

Avov‡j jyKvb Avevi A‡bK Awdmvi `ievi nj ‡_‡K cvjvBqv hvb| 

Zvici 44 ivB‡dj e¨vUvwjq‡bi wmcvnx †mwjg †÷‡Ri evg cvk w`qv 

†÷‡R D‡V Av‡m| †m n¨vÛgvBK w`qv c ©̀vi Avov‡j _vKv- jywK‡q _vKv 

Awdmvi‡`i‡K †ei n‡Z e‡j| †m Bs‡iwR‡Z e‡j- ÔAj Awdmvm© Iqvb 

jvB‡b dwjbÕ| AviI Bs‡iRx‡Z e‡j| Avwg me eywS bvB| Rvbvjv w`qv 

`ievi n‡ji evwn‡i ‡K‡gv †MwÄ Ges A ¿̄ nv‡Z A‡bK BDR RIqvb‡K 

†`wL| wmcvnx †mwj‡gi GjvD‡›m cÖ_‡g 03 Rb gwnjv Awdmvi 4/5 Rb 

cyi“l Awdmvi †ei nq| Zvici Av‡¯— Av‡¯— wWwR, wWwWwR, †m±i 

KgvÛviMb mn AvbygvwbK 15/16 Rb Awdmvi †ei nq| wmcvnx †mwjg 

me Awdmvi‡`i‡K e‡i ÔÔ‡Mv Iqvb evB IqvbÕÕ| `iev‡ii wfZ‡i ZLb 

20/22 Rb A ¿̄avix BDR Ges A ¿̄ Qvov AviI K‡qKRb BDR me 

Awdmvi‡`i‡K jvBb a‡i cwðg w`‡Ki †MB‡Ui w`‡K wbqv hvq| evwn‡i 

ZLb cÖPyi ‡Mvjv¸wj nw”Qj| Avwg ZLb †÷‡Ri mvg‡b wQjvg| A‡ ¿̄i 

gy‡L Awdmvi‡`i jvB‡bi cÖ_‡g wWwR Zvici ‡m›U«vj Gm.Gg mn Ab¨vb¨ 

Awdmviiv  

 
wQj| Awdmvi‡`i jvBb hLb †ei nw”Qj, `iRvi Kv‡Q Avm‡ZB evwni 

nevi mv‡_ mv‡_ evwni n‡Z eªvk nq| mv‡_ mv‡_ wWwR m¨vi, †m›U«vj 

Gm.Gg c‡o hvq| Gici Avevi A‡bK ¸wj nq- eªvk nq| ZLb 5/6 

Rb Awdmvi c‡o hvq| Zvici wmcvnx †mwjg Avgv‡K GKUv ivB‡dj 

w`‡q ¸wj Ki‡Z e‡j Avwg ZLb `w¶b †MB‡Ui Kv‡Q| `iev‡ii wfZ‡ii 

`w¶b w`‡Ki †MBU| Zvici Avwg ivB‡dj w`‡q GKRb Awdmvi‡K ¸wj 
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Kwi| †m c‡o hv| Avwg GB Awdmv‡ii bvg Rvwb bv| Zvici A ¿̄ †hLv‡b 

†d‡j 44 ivB‡dj e¨vUvwjq‡bi Awd‡m P‡j hvB| †mLv‡b cÖvq 11.00 Uv 

ch©š— _vwK| evwn‡i Mvox w`‡q gvBwKs K‡i mevB A ¿̄ wb‡Z e‡j| †Kvb 

BDR A ¿̄ Qvov _vK‡j Zv‡K ¸wj K‡i gviv n‡e| Avwg ZLb Awdm 

n‡Z ‡ei n‡q ‡m›U«vj †KvqvU©vi MvW©-G hvB| A ¿̄ Avbvi Rb¨| †KvZ 

†_‡K Avwg GKUv ivB‡dj Ges 20 ivDÛ ¸wj †bB| A ¿̄ wb‡q Avwg 

nvU‡Z nvU‡Z m`i e¨vUvwjq‡bi Awd‡mi mvg‡b Avm‡j 15/20 Rb mk ¿̄ 

BDR †K †`wL| Gi gv‡S Avwg 44 e¨vUvwjq‡bi wmcvnx †mwjg, wmcvnx 

AvjZvd, wmcvnx nvwee, wmcvnx Ievq ỳi‡K wPb‡Z cvwi| cÖvq 11.30 Uvi 

w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, wmcvnx AvjZvd, 

wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR wWwR m¨v‡ii 

evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi eveyj evav 

w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| evsjv‡Z ¸wj| 

duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| wWwR g¨vWvg 

†`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K wmuwo‡Z nvwee, 

AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a †d‡j| Avwg 

Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK nvD‡R wb‡q 

wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  Rb wg‡j 

jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv dvqvi K‡i 

Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg †`vZvjvq 

hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i| 
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Zvici Avwg mn Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi 

wZbZjvi GKUv evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i 

wbqv hvq| Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj| wmcvnx nvwee Avi 

wmcvnx kvnxb `iRv bK K‡i| GUv K¨v‡Þb Zvbfx‡ii evmv| K¨v‡Þ‡bi 

¿̄x `iRv Ly‡j †`q| N‡i Xy‡K Avgiv mevB wg‡j g¨vWvg‡K wbh©vZb Kwi 

Ges evmv Zj−vmx Kwi| Gici Avwg Avgvi Awd‡m P‡j Avwm| ivZ 

8.00 ch©š— Avwg GLv‡b _vwK| Zvici †mwj‡gi evmvq hvB| †mLv‡b 

wUwf †`wL| GKm‡½ fvZ LvB| wmcvnx mvgv` mn Avi 06 Rb wmcvnx 

†mwj‡gi evmvq wQj| ivZ 3.30/4.00 Uvi w`‡K 2/3 Rb wmwbqi BDR 

RIqvb G‡m `iRv av°vq Ges e‡j †h evwn‡i hy× nB‡Z‡Q Avi Avgiv 

wKbv NygvBZvwQ| Avgv‡`i‡K evwni nB‡Z e‡j| Avgiv ZLb †ei n‡q 

m`i e¨vUvwjq‡bi mvg‡b A ¿̄ wbqv cvnvov †`B| mKvj †ejv Avwg †g‡m 

wMqv bv¯—v LvB| Zvici Avwg b~i †gvnv¤§` K‡j‡Ri †cQ‡b A ¿̄ wbqv 

e‡m _vwK| cÖvq 12.00 ch©š— _vwK| ỳcy‡i Lvevi †L‡q Avevi †mLv‡b 

hvB| ỳcyi AvovBUvi w`‡K Wvej †Kweb wcKAvc wb‡q wWGwW †ZŠwn` 

e‡j †h wZwb Avgv‡`i KgvÛvi Ges Avgv‡`i A ¿̄ Rgv w`‡Z e‡j| 

Zvici Avwg A ¿̄ Rgv †`B| Gici 3.30/4.00 Uvi w`‡K ivB‡dj 

K‡j‡Ri Iqv‡ji Dci w`qv †`Iqvj UcKvBq¨v kwbi AvLov hvB| c‡i 

wUwf wbD‡R ï‡b 03/03/09 G wcjLvbvq XywK| Zvici †MÖdZvi nB| 

GB Avgvi Revbe›`x||” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 also deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl c¡h£ 

c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and afterwards 
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having assembled unlawfully with the sound ‘S¡−N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. His participation to the occurrence taking arms, 

entering into the residence of D.G. B.D.R, committing murder 

and atrocities therein and also in the residence of P.W. 427, 

Tasnuva Maha, wife of Captain Tanvier has been admitted by 

his confessional statement. 

The learned Deputy Attorney General further submits 

that the confessional statements of the condemner/appellant 

finds support by the testimonies of P.Ws. P.W. 356 certified the 

confession as voluntary. He submits that the confession of the 

condemner/appellant appears inculpatory, voluntary and true 

and it bears evidentiary value.  

The learned Deputy Attorney General also submits that 

the P.Ws. 8, 9, 22, 40, 52, 72, 77, 154, 263, 327, 427-all are eye 
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witnesses to the occurrence. P.W. 8 saw the 

condemner/appellant in Darbar to make firing and caused gun-

shot injury on the neck of Lt.  Col. Kaiser who consequently 

succumbed to death. He identified the condemner/appellant of 

44 Battalion. Only one Sepoy named Ibrahim was there in 44 

Battalion. Defence suggested that Ibrahim hailed from 24 

Battalion. But the record does not support the defence claim. 

P.W. 52 deposed in corroboration with P.W. 8. P.W. 9 saw the 

condemner/appellant to make firing pointing officers in Darbar. 

P.W. 9 identified the condemner/appellant rightly as of 44 

Battalion. P.W. 52 reiterated in his cross-examination ‘Avwg GB 

Beªvnxg‡K fvjfv‡e wPwb|’ P.W. 22 was in his residence in Peelkhana 

and saw the condemner/appellant to his participation to the 

occurrence with other rebellions through window and thus 

identified them including the condemner/appellant later on. 

P.W. 40 was the guard-commander at D.G’s residence on the 

fateful day and he saw the condemner/appellant and others to 

enter into the residence of D.G and he heard of firing thereafter. 

It is an undeniable fact that as many as three dead bodies were 

recovered from D. G’s residence including the wife of D.G. 
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Presence of P.W. 40 as guard-commander at D.G’s residence is 

also an undeniable fact and he sustained gun-shot injury thereat. 

He rightly identified the condemner/appellant with his regiment 

No. 70906. P.W. 72 and 77 both attended Darbar and witnessed 

the occurrence happened therein. Since they were eye witnesses 

to the occurrence they both identified the condemner/appellant 

later on. P.W. 154 is also an eye witness to the occurrence and 

he saw the condemner/appellant with arms and agitated mood. 

P.W. 263 and 427 were in their residence in Peelkhana. Since 

the rebellions entered in to their residence forcibly they 

identified the condemner/appellant among them. Their evidence 

bears credibility. P.W. 327 was present in the hospital. He 

identified the condemner/appellant among the rebellions who 

came off and on in the hospital with arms. All the P.Ws. were 

cross-examined thoroughly but their testimonies could not be 

assailed, embellished, controverted in any manner. The 

evidence of all the P.Ws. thus appears reliable, credible and 

trustworthy.  

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 
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witnesses together with inculpatory confession of the 

condemner/appellant to his implication to the offences under 

section 302/149 of the Penal Code and trial court rightly found 

him guilty and sentenced him accordingly and it does not 

warrant any interference. He lastly submits to accept the 

Reference against the condemner/appellant and to dismiss the 

Cr. Appeal filed on his behalf.  

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the condemner/appellant submits that P.W.8 had his 

posting in Sylhet sector and he came at Peelkhana on 

19.02.2009 and ultimately attended Darbar. He did not refer the 

Battalion/Regiment No. of the condemner/appellant and he did 

not know how many BDR personnel named Ibrahim were there 

in BDR. He further admitted that he did not serve in 13, 14 and 

44 Battalion. It is obvious that he had no opportunity to know 

the condemner/appellant and as such his evidence appears 

unreliable. Furthermore, he admitted in his cross-examination 

that he recognized him as of 44 Battalion from office record 

having recollection of his figure. Such identification of the 

condemner/appellant stands unacceptable in law as being out of 
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judicial process. Moreover, there were three BDR personnel 

named Ibrahim in 44 Battalion and without proper 

identification the testimony of P.W. 8 can’t be considered in 

regards to the condemner/appellant.  

P.W. 9 also attended Darbar from Comilla sector in order 

to receive President Award and thus he was a new comer. He 

referred his Battalion No. only but could not refer his Regiment 

No. He admitted in his cross-examination that he did not serve 

in 44, 24 and 13 Battalion. His evidence appears as tortured as 

well as contradictory with P.Ws. 9 and 52. P.W. 9 claims Col. 

Kaisar along with two others sustained bullet injury by firing of 

the rebellions P.W. 52 admits ‘Avwg kvwqZ Ae ’̄vq KvD‡K AvnZ †`wL 

bvB|’ P.W. 52 claims that by burst fire of the rebellions D.G. 

along with other officers sustained bullet injury and fell on the 

earth. He did not identify the condemner/appellant in dock. His 

evidence can’t be relied upon. The evidence of P.W. 22 does 

not bear any substance. Admittedly he did not attend Darbar 

and remained in his residence on leave. His identification of the 

condemner/appellant after the occurrence at the instance of Col. 

Mainul is devoid of any sense and apparently unacceptable. 
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P.W. 40 was the guard commander in D.G. Banglow. His 

evidence as to identifying the condemner/appellant is not 

sustainable. He claims that he sustained bullet injury but no 

paper appears in support of such bullet injury, none of his co-

guards coming to corroborate his testimony. Moreover, his 

identification of the condemner/appellant is not proper. He 

admits in his cross-examination that the regiment No. of the 

condemner/appellant was 70906 but in his 161 statement it was 

referred as 70907. He did not refer the Battalion or Regiment 

No. of the condemner/appellant in his deposition in chief. So 

his reference of regiment No. of the condemner/appellant in 

cross-examination contradicting his own 161 statement is 

apparently appears as tortured. Such evidence of the witnesses 

is unacceptable. P.W. 52 is a witness of supplementary C.S. He 

merely referred the name of the condemner/appellant without 

referring his Battalion and Regiment number. He admitted that 

he did not serve in 44 Battalion. So his identification to the 

condemner/appellant appears unreliable and inacceptable. The 

evidence of P.Ws. 72 and 77 bears no substance. P.W. 72 

claims to see the condemner/appellant in his hospital with arms 



 

 

1933 

but she did not speak of any culpability of the 

condemner/appellant. The evidence of P.W. 77 is unacceptable 

since she identified the condemner/appellant with the photo 

preserved in the office. Such identification beyond judicial 

process appears inadmissible in law. Besides, she admitted that 

no such photo was seized and available before the court. It is 

quite unnatural and impracticable to re-call name of as many as 

19 persons in the horrific situation that prevailed in Darbar. 

Furthermore, she also did not depose of any culpability of the 

condemner/appellant. P.W. 154 joined in Peelkhana on 

16.02.2009 from Dinajpur. He had no occasion to see the 

condemner/appellant. He admitted in his cross examination that 

he did not meet with the condemner/appellant before the 

occurrence. So his identification to the condemner/appellant is 

untrustworthy. More so, he did not refer his Battalion/regiment 

number. The evidence of P.W. 263 is devoid of any substance. 

He identified the condemner/appellant with photo, but no such 

photo was seized. The evidence of P.W. 327 is hearsay in 

nature. He claims that he came to know the name of the 

condemner/appellant among the BDR personnel who came with 
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arms in the hospital and threatened them, but he could not say 

from whom he heard the name of the condemner/appellant. The 

evidence of P.W. 427 also bears no substance since she did not 

disclose any culpability of the condemner/appellant to any 

offence. None of the P.Ws. deposed of any culpability of the 

condemner/appellant to any offence.  

Mr. S.M. Shahjahan further submits that the confession 

of the condemner/appellant is a product of torture and can’t be 

considered as evidence. The condemner/appellant in his written 

statement under section 342 of the Code of Criminal Procedure 

claimed that he was put under inhuman torture and thus 

obtained the confession which bears no evidentiary value.  

Mr. S.M. Shahjahan lastly submits that prosecution could 

not bring home the charge of murder against the 

condemner/appellant and the capital sentence awarded to him 

appears untenable in law and as such the Reference as against 

him is liable to be rejected and the Crl. Appeal/Jail Appeal filed 

on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Md. Ibrahim stated in 

his confessional statement– 

“`iev‡ii wfZ‡ii `w¶b w`‡Ki †MBU| Zvici Avwg ivB‡dj w`‡q 

GKRb Awdmvi‡K ¸wj Kwi| †m c‡o hv| Avwg GB Awdmv‡ii bvg Rvwb 
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bv| Zvici A ¿̄ †hLv‡b †d‡j 44 ivB‡dj e¨vUvwjq‡bi Awd‡m P‡j 

hvB| †mLv‡b cÖvq 11.00 Uv ch©š— _vwK| evwn‡i Mvox w`‡q gvBwKs K‡i 

mevB A ¿̄ wb‡Z e‡j| †Kvb BDR A ¿̄ Qvov _vK‡j Zv‡K ¸wj K‡i gviv 

n‡e| Avwg ZLb Awdm n‡Z ‡ei n‡q ‡m›U«vj †KvqvU©vi MvW©-G hvB| A ¿̄ 

Avbvi Rb¨| †KvZ †_‡K Avwg GKUv ivB‡dj Ges 20 ivDÛ ¸wj †bB| 

A ¿̄ wb‡q Avwg nvU‡Z nvU‡Z m`i e¨vUvwjq‡bi Awd‡mi mvg‡b Avm‡j 

15/20 Rb mk ¿̄ BDR †K †`wL| Gi gv‡S Avwg 44 e¨vUvwjq‡bi 

wmcvnx †mwjg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx Ievq ỳi‡K wPb‡Z 

cvwi| cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, 

wmcvnx AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR 

wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi 

eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| 

evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| 

wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K 

wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a 

†d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK 

nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  

Rb wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv 

dvqvi K‡i Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg 

†`vZvjvq hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i| 
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Zvici Avwg mn Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi 

wZbZjvi GKUv evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i 

wbqv hvq| Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj| wmcvnx nvwee Avi 

wmcvnx kvnxb `iRv bK K‡i| GUv K¨v‡Þb Zvbfx‡ii evmv| K¨v‡Þ‡bi 

¿̄x `iRv Ly‡j †`q| N‡i Xy‡K Avgiv mevB wg‡j g¨vWvg‡K wbh©vZb Kwi 

Ges evmv Zj−vmx Kwi|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W. 356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 8, 9, 22, 40, 52, 

72, 77, 154, 263, 327, 427 provide direct evidence of his 

participation to the occurrence as members of unlawful 

assembly holding arms by plundering kote and magazine to 

implement their common intention to kill army officers ‘†Kvb 

Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z 

n‡e|’  

P.W. 8 deposed-  
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‘H mgq `ievi n‡j evB‡i 20/25 Rb ˆmwbK‡K `ievi nj †NivI K‡i 

ivL‡Z †`wL| wmcvnx †mwjg †iRv Avgv‡K jvBb cwRk‡b †h‡Z e‡jb Avgiv 

mvg‡bi ‡g‡S‡Z ï‡q cwo| wmcvnx †mwjg †iRv, wmcvnx Beªvwng wmcvnx nvwee I 

wmcvnx iwdKzj wmcvnx Avwe ỳj I nvi“byi iwk` 2 Rb 24 ivB‡dj Avgv‡`i 

Dci ¸wj el©b K‡i| H ¸wj‡Z  †jt  K‡b©j Kvqmv‡ii Mjvq ¸wjwe× nq| m‡½ 

AviI 2 Rb ¸wj we× nq|’ 

P.W. 9 deposed-  

‘wmcvnx †mwjg †iRv QvovI wmcvnx mv¾v` û‡mb 13 e¨vUvwjqb wmcvnx 

Beªvnxg 44 e¨vUvwjqb wmcvnx Ievq ỳj 44 e¨vUvwjqb wmcvnx wmcvnx iwdKzj 44 

e¨vUvwjqb I j¨vÝ bv‡qK Ggivb 24 e¨vUvwjqb mn AviI wKQz BDR m`m¨ 

Awdmvi‡`i w`‡K A ¿̄ ZvK K‡i `ievi n‡ji cwðg w`‡K †h‡Z _v‡K| DG 

`ievi n‡j cwðg DËi †MU w`‡q †ei nIqvi gvÎB cÖPÛ †Mvjv¸wj ïi“ nq| 

Awdmviiv Avkª‡qi Rb¨ cvjv‡Z _v‡K| wmcvnx †mwjg †iRv wmcvnx Av‡Zvqvi 44 

e¨vUvwjqb| wmcvnx Beªvnxg, wmcvnx Ievq ỳj wmcvnx iwdKzj wmcvnx mv¾v` j¨vt 

bv‡qK BKevj 24 e¨vUvwjqb mn A‡b‡KB Awdmvi‡`i w`‡K ¸wjel©©Y Ki‡Z 

†`wL|’ 

P.W. 22 deposed-  

‘Avwg wcjLvbvi evmfe‡b Ae ’̄vb Kwi| 25/02/09 Zvwi‡L mKvj 9Uvq 

†Mvjv¸wji kã ïb‡Z cvB| †`vZvjv evmvi Rvbvjv w`‡q †`wL 24 e¨vUvwjq‡bi 
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eviv›`vq 20/25 Rb wewWAvi m`m¨ mk ¿̄ Ae ’̄vq wPrKvi Ki‡Q †KD †KD ¸wj 

Ki‡Q|  Zviv ª̀Z A ¿̄ wb‡Z ej‡ZwQj| Avwg NUbv Rvbvi Rb¨ ª̀Z Awd‡m P‡j 

Avwm I Awd‡mi eviv›`vq 7/8 Rb K¬vK© I ivbvi‡K †`L‡Z cvB| GKRb ivbvi 

G‡m Avgv‡K cvwj‡q †h‡Z e‡j Ges e‡j wewWAvi-iv we‡ ª̀vn K‡i‡Q I 

K‡qKRb‡K nZ¨v K‡i‡Q| Avwg ª̀Z evmvq P‡j Avwm I cyYivq Awd‡m Avmvi 

†Póv Kwi| cyivZb wWwR fe‡bi w`K †_‡K Avgvi evmvi w`‡K 2/3 Rb wewWAvi 

mk ¿̄ Ae ’̄vq Avm‡Q| Avwg wcQb w`K w`‡q Awd‡m Avmvi †Póv Kwi| ZLb †`wL 

24 e¨vUvwjq‡bi AwabvqK †jt K‡Y©j jyrdi‡K 7/8 Rb we‡ ª̀vnx †U‡b wnP‡o 24 

e¨vUvwjqb †_‡K wb‡q hvB‡ZwQj| Zviv K‡Y©j jyrdi‡K gviwcU K‡i| G‡`i 

K‡qKRb‡K wPwb| Zviv n‡jb my‡e`vi †gRi †Mvdivb gwj−K, nvwej`vi Zv‡ni, 

j¨vt bv‡qK Avt Kwig, wmcvnx Bgivb, wmcvnx AvivdvZ Ges wmcvnx AvwRg 

cv‡Uvqvix| Ab¨‡`i wPb‡Z cvwi bvB| H mk ¿̄ `j †jt K‡Y©j jyrdi‡K AviI 

ỳ‡i wb‡q †M‡j Avwg †`Iqvj UcwK‡q Avgvi †m±‡ii Awd‡m Avwm| Avwg Avgvi 

Awd‡m wbivc` g‡b bv K‡i K¬v‡K©i Awd‡m XzwK| †mLv‡b 3Rb K¬vK©‡K †`wL| 

Zviv Avgv‡K Avjgvixi wcQ‡b jywK‡q iv‡L| c‡i K‡qKRb wewWAvi we‡ ª̀vnx 

†`vZvjvq P‡j Av‡m| Zviv K‡Y©j gywR‡ei Awdm, ZIC Gi Awdm mn Ab¨ 

Awdm Zj−vkx K‡i I ¸wj K‡i| Zviv me©‡k‡l Avgvi jyKv‡bv i“‡g cÖ‡ek 

K‡i| †mLv‡b K¬vK©‡K wRÁvmv K‡i †Kvb Awdmvi Av‡Q wKbv| K¬vK© e‡j †Kvb 

Awdmvi bvB| wewWAvi-iv K¬vK©‡K MvjvMvwj K‡i| K¬vK© c‡i †ei n‡q hvq| Avwg 

GKv Avjgvixi wcQ‡b Ae ’̄vb Kwi I ¿̄xi ms‡M K_v ewj I Zv‡K wbivc` _vK‡Z 
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ewj| †mbvm`‡i †hvMv‡hvM Ki‡Z cvwi bvB| B‡Zvg‡a¨ wewWAvi-iv A ¿̄ I ¸wj 

wb‡q †Mvjv¸wj Ki‡Q| †Rvn‡ii bvgv‡Ri Av‡M XvKv †m±‡ii g‡a¨ gU©vi ’̄vcb 

K‡i I 10/12 Rb bx‡P Ae ’̄vb K‡i| Avwg eÜz I AvZ¥xq ¯̂R‡bi ms‡M 

†gvevB‡j K_v ewj| Zv‡`i KvQ †_‡K Rvwb miKvi we‡ ª̀vnx‡`i ms‡M Av‡jvPbvq 

e‡m‡Q| mÜ¨vi ci †Mvjv¸wj K‡g hvq| wewWAvi-†`i D¾xweZ Ki‡Z gvB‡K 

K_v e‡j Zv‡`i g‡a¨ GKRb wWGwW bvwQi| wZwb wewWAvi m`m¨‡`i D¾xweZ 

Kivi Rb¨ mevB‡K ejwQ‡jb| ivwÎ mv‡o 12Uv/1Uvi w`‡K mevB‡K ejv nq †gRi 

gvgyb A_v©r Avgvi K_v ejv n‡”Q Avwg RxweZ AvwQ †m †mbvwbev‡m wewWAvi 

m¤ú‡K© Z_¨ w`‡”Q| ZLb K‡qKRb we‡ ª̀vnx XvKv †m±‡i cÖ‡ek K‡i Avgv‡K 

Avjgvixi wcQb †_‡K †ei K‡i I MvwjMvjvR Ki‡Z Ki‡Z †ei K‡i Av‡b| GB 

Mªy‡ci GKRb wmcvnx Avey Zv‡ni †m Avgvi ivbvi wQj| MvgQv w`‡q †PvL †e‡a 

Avgv‡K ivB‡dj w`‡q gvi‡Z _v‡K| gv_vi ev‡g ¸i“Zi AvNvZ nq I †mB wPý 

GL‡bv Av‡Q| i³ †ei n‡Z _vK‡j bx‡P bvwg‡q Av‡b| wcQb w`K w`‡q AvNvZ 

Ki‡j c‡o hvB| GKRb A ¿̄ †VwK‡q e‡j kvjv‡K GLv‡b †kl K‡i †`B Ab¨ 

GKRb e‡j Avgvi KvQ †_‡K Z_¨ wb‡Z n‡e, c‡i †kl Kiv n‡e| Zviv Avgv‡K 

GKwU K‡¶ AvUwK‡q iv‡L| †PvL Ly‡j eywS Dnv †KvqvU©vi Mv‡W©i wcÖRb †mj| 

†mLv‡b Avwg© Awdmvi‡`i ¿̄x, mš—vb I Zv‡`i evmvi †gngvb‡`i‡K †`wL ew›` 

Ae ’̄vq| †KvqvU©vi MvW© †_‡K Avgv‡K wb‡Z wKš‘ wjwLZ AbygwZ Qvov †KvqvU©vi 

Mv‡W©i †jvKRb Avgv‡K †ei K‡i †`q bvB| Avgv‡K †ei Ki‡j nZ¨v Ki‡Zv †m 

K_v Zviv ejvewj KiwQj| ivZ 3Uvi w`‡K gvbbxq g ¿̄x mvnviv LvZzb †KvqvU©vi 
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Mv‡W© Av‡mb we‡ ª̀vnx‡`i A ¿̄ †bqvi Rb¨| we‡ ª̀vnxiv Avgv‡`i wPrKvi Ki‡Z wb‡la 

K‡i| gvbbxq ¯̂ivóªg ¿̄x A ¿̄ MÖnb K‡ib we‡ ª̀vnx‡`i KvQ †_‡K| Avwg †KvqvU©vi 

Mv‡W© †_‡K me †`wL| we‡ ª̀vnxiv g ¿̄xi K_vq ¯̂viv w`‡q f ª̀ AvPiY K‡i| g ¿̄x P‡j 

†M‡j wewWAvi m`m¨iv cyYivq A ¿̄ Zz‡j †bq I †mbvevwnbxi wei“‡× wW‡dÝ 

wb‡Z e‡j| 26/02/09 †ejv 3/4Uvi mgq †KvqvU©vi MvW© GjvKv GKRb gvbbxq 

Gg,wc, Av‡mb wZwb RvZxq cvwU©i m`m¨ Rbve †iRv e‡j cwiPq †`b Ges KZRb 

†KvqvU©vi MvW© ew›` Zvi wnmve †bvUey‡K †bb| wKQy¶Y c‡i wZwb †KvqvU©vi Mv‡W© 

Av‡mb I MvW©‡`i eywS‡q bvix I wkï‡`i D×vi K‡ib| ZLb I ¸jv¸wj 

nB‡ZwQj| c‡i wZwb Avgv‡K mn Ab¨vb¨ ew›` Awdmvi‡K 4bs †M‡U wb‡q hvb| 

†mLv‡b Avgv‡`i bvwg‡q †`b c‡i Avwg †n‡U wcjLvbvi evB‡i P‡j Avwm| Avwg 

Avgvi ¿̄x mš—vb‡`i evB‡i A‡c¶gvb †`wL| c‡i Avwg k¨vgjx‡Z †QvU †ev‡bi 

evmvq DwV| wUwf c ©̀vq †`wL RxweZ‡`i Report Ki‡Z †mBg‡g© Avwg 27/2 

Zvwi‡L wi‡cvU© Kwi †mbvm`‡i †Uwj‡dv‡b| 28/2 ZvwiL ¯̂kix‡i †ókb m`i 

`ß‡i wi‡cvU© Kwi| c‡i wcjLvbv †_‡K †jt K‡Y©j gvBbyj Avgv‡K we‡ ª̀vnx‡`i 

mbv³ Ki‡Z Aby‡iva K‡i I wcjLvbv Avm‡Z e‡j| c‡i Avwg wewWAvi 

nmwcUv‡j K‡qKRb we‡ ª̀vnx‡`i mbv³ Kwi| Giv n‡jv wWGwW wmivR, my‡e`vi 

†gRi †Rvev‡qi, bv‡qK wRqv, wmcvnx igRvb, wmcvnx Beªvwng, wmcvnx AvjZvd 

Ges wmcvnx gywnZ|’ 

P.W. 40 deposed-  
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‘Avwg 44 e¨vUvwjq‡b AwabvqK †jt Kt mvgm Gi m‡½ †hvMv‡hv‡Mi †Póv 

Kwi †dv‡b wKš‘ cvwiwb| c‡i wmcvnx †mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx 

Beªvnxg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx kvnxb, wmcvnx gnmxb,nwvej`vi 

Rwmg mn Abygvb 10/15 Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg 

Zv‡`i cª‡e‡k evav w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ 

¸wj Avgvi evg wn‡c ‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj 

Ki‡Z Ki‡Z wWwR Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi wfZ‡i 

PxrKvi I ¸wji kã cvB|’ 

P.W. 52 deposed-  

‘MZ 25-2-09 9Uvq `ievi n‡j wQjvg| Avwg mvDÛ wm‡óg Acv‡iU‡ii 

`vqx‡Z¡ wQjvg| mKvj 9 Uv 20-25 wgt wmcvnx gvBb A ¿̄ mn wWwR Gi w`‡K ZvK 

K‡i Ab¨vb¨ Awdmv‡iiv Zv‡K wbi ¿̄ K‡i| wmcvnx KvRj A ¿̄ mn Xy‡K I gvBb 

aivcovq †m †ei n‡q hvq| `ievi n‡ji evB‡i ¸wji kã nq| wmcvnx †mwjg 

†iRv, Beªvnxg AvjZve, iwdKzj I j¨vÝ bv‡qK BKivgyj wmcvnx AvBqye mn 

A‡bK mk ¿̄ we‡ ª̀vnx `ievi n‡j †gBb‡MU w`‡q wfZ‡i Xy‡K| Zvnviv GKRb 

Awdmvi‡K ¸wj K‡i nZ¨v K‡i| †mwjg †iRvi nv‡Z n¨vÛ gvBK wQj| †m D³ 

gvBK w`‡q Awdmvi‡`i †ei nIqvi wb‡ ©̀k †`q| wmcvnx †mwjg †iRv I Zvi m‡½ 

_vKv mk ¿̄ we‡ ª̀vnxiv Awdmvi‡`i j¶ K‡i eªvm dvqvi I c‡i G‡jvcv_vix ¸wj 

Ki‡Z _v‡K| m‡½ m‡½ wWwR mn †ek K‡qK Rb Awdmvi ¸wjwe× n‡q gvwU‡Z 

c‡o hvq gviv hvb|’ 
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P.W. 72 deposed-  

‘I/wU †Z Avmv mm ¿̄ wmcvnx nvwme, Ievq ỳj, Rwmg, Beªvnxg, iwdKzj Gi 

K_v g‡b Av‡Q|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 

mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 154 deposed-  

‘2/3 Rb ˆmwbK Avgv‡K I byi“j Bmjvg‡K a‡i †d‡j Avwg wmcvnx 

Beªvnxg‡K A ¿̄mn D‡ËwRZ †`wL|’ 

P.W. 263 deposed-  

‘Avwg wfwWI dz‡UR †_‡K ‰mwbK‡`i mbv³ Kwi| †h ˆmwbKwU Avgvi 

mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K gvgyb Avq, Pj hvB e‡j m‡¤̂vab KiwQj| 

Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z cvwi Ges evi evi hviv evi evi evmvq 

AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, 

dinv` Lvb, Rvnv½xi †nv‡mb, igRvb Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi 
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ingvb, gvngy ỳi ingvb, Iqvwmg AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K 

Avwg mbv³ Ki‡Z m¶g nB|’ 

P.W. 327 deposed-  

‘wewWAvi Gi ‰mwbKiv A ¿̄ mn G‡m Avgv‡`i cwibvg fvj n‡e bv g‡g© 

ûgwK †`q| 25/2 mÜ¨vi c‡i Rvb‡Z cvB wmcvnx Beªvwng wmcvnx igRvb, gywnZ, 

Iqvq ỳj, gvmy`, mv¾v`‡K nmwcUv‡j ev‡i ev‡i Av‡m I Zv‡`i Avwg †`wL Zv‡`i 

nv‡Z A ¿̄ wQj|’ 

P.W. 427 deposed-  

‘evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b 

Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K 

†KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 
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guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.69 Sepoy 75014 Md. Kamal Molla. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.10 Major Md Alamgir Hossain Dewan 

 P.W.358 Md. Momenul Hassan, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant and the confession of co-accused (C.S. 

61) Saiful.  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 10 deposed that he joined in BDR at Satkhira in 

2006. He joined in Peelkhana on the occasion of BDR week in 

order to receive his prize. On 22.02.2009 he was allotted a seat 

in ‘Sourav’ quarter. He attended Darber at 8.55 A.M. Darber 

was started at 9 A.M. When DG was delivering speech over 

‘X¡m i¡a LjÑp§Q£’, a soldier proceeded towards the stage and 

pointed arms towards DG. The soldier was named Sepoy 

Moyeen. After that there were two rounds firing. All BDR 

person tried to take exit by breaking doors and windows. He 

was compelled to come towards door at the instance of the 

BDR personnel. At that time BDR personnel were making fire 

all around Darber Hall. 10/12 BDR personnel came forward by 

firing. Among them he could identify the condemner/appellant 

Sepoy Kamal Mollah, Sepoy Motin, Sepoy Mintu Sheikh, 

Sepoy Saidul Islam of 44 Battalion.  
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In cross-examination on behalf of condemner/appellant 

he stated that he deposed before the I.O. on 15.05.2009. On that 

day he did not depose the address of the BDR personnel but 

deposed their name. He denied the suggestion that Kamal 

Mollah had no implication to the occurrence. 

P.W.358 is the recording Magistrate of the confession of 

the condemner/appellant. He deposed that he recorded the 

confessional statement of the condemner/appellant Sepoy 

Kamal Mollah on 20.05.2009 in compliance with the provisions 

of Section 164 of the Code of Criminal Procedure. He identified 

the statement exhibit 631 and his signatures 631/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant was 

taken on remand for 11 days. He denied the suggestion on behalf 

of the condemner/appellant that two accused were put to death in 

his presence under torture and thus being afraid he made his 

statement and his statement was not voluntary.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 08.05.2009 and took him on 
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remand for 11 days. He denied the suggestion that he obtained 

the confession of the appellant by way of oppression. He 

arrested Habilder Mohi Uddin. He denied the suggestion that 

Habilder Mohi Uddin and the appellant was taken in custody of 

RAB and Habilder Mohi Uddin was done to death by physical 

torture. P.W. 10 was 2IC of 7 Rifle Battalion at the time of 

occurrence. Later on, he became the commanding officer. He 

came to Peelkhana to receive his award. He did not seize any 

paper to that effect. 

The Confessional Statement of the Sepoy Md. Kamal 
Molla runs as under- 

“Avwg 15/01/06 mv‡j Lyjbv †Rjv n‡Z we.wW.Avi G fwZ© nB| evqZyj 

B¾‡Z S¡j¡ml cÖwk¶‡bi ci RyjvB gv‡m XvKvq wewWAvi m`i`ß‡i 

†hvM`vb Kwi| 24/02/09 Bs‡iRx c¨v‡iW †`wL| ivZ 11Uvq c¨v‡iW 

MÖvD‡Û UvÆy †kv K‡i jvB‡b P‡j Avwm| 25/02/09 Bs‡iRx mKvj 9.30 

Uvi mgq †Mvmj Kivi mgq nVvr ¸wji kã cvB| †Mvmj †k‡l i“‡g 

Avm‡j †`wL †h, GK gy‡Lvkavix A ¿̄avix RIqvb i“‡g G‡m i“‡g _vKv 

Avgiv 15/20 Rb ˆmwbK mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| †W«m †PÄ K‡i 

†cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q GKwU ivB‡dj wbB Ges †Kv‡Zi 

evB‡i GKwU Ggywbkb e· †_‡K `k ivDÛ ¸wj wbB| ivB‡dj wb‡q 

Avgvi e¨viv‡Ki w`‡K Avevi mgq †`wL‡q 44 e¨vUvwjq‡bi ingZ Mvwo 

Pvwj‡q wb‡q Avm‡Q| †m Avgv‡K agK w`‡q Mvwo‡Z DV‡Z e‡j| wKQy ~̀i 

hvIqvi ci Avgvi 44 e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z †c‡q 

ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j †bq| ingZ MvwowU `ievi n‡ji w`‡K 
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wb‡q hvq| Mvwo `ievi n‡ji mvg‡b Avm‡j Avwgbyj jvd w`‡q †b‡g 

hvq| Zvi nv‡Z ivB‡dj wQj| ingZ Avgv‡K †R.wm.I †KvqvU©v‡ii 

†Kvbvq bvwg‡q †`q| ZLb `ievi n‡ji DËi w`K †_‡K wmcvnx 

mvBdzj‡K `ievi n‡ji w`‡K ¸wj Ki‡Z †`wL Ges Awdmvi‡`i MvjvMvwj 

Ki‡Z †`wL| mvBdz‡ji mv‡_ AvwgI GK ivDÛ ¸wj Kwi| c‡i mvBdzj‡K 

`ievi n‡ji †gBb †M‡Ui w`‡K †`Š‡o †h‡Z †`wL| ZLb Avwg `ievi 

n‡ji cwðg w`‡K hvB| HLv‡b 15/20 Rb we.wW.Avi †Rvqvb‡K 7/8 Rb 

Awdmvi‡K ‡dvqvivi cv‡k ¸wj K‡i nZ¨v Ki‡Z †`wL| H we.wW.Avi 

RIqvb‡`i g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx gwZb wmcvnx gywnZ fvB‡K 

†`wL| HLv‡b wW.G.wW bvwmi Ges wmcvnx iwdKI (44 e¨vUvwjq‡bi) 

wQj| GKUy c‡i wmcvnx igRvb‡K (15 ivB‡dj ) GKwU mv`v 

gvB‡µvev‡m K‡i Avb‡Z †`wL Ges Zuv‡K Mvwo‡Z e‡m ¸wj Ki‡Z †`wL| 

G mgq nvmcvZv‡ji wZbRb gwnjv Wv³vi‡K †dvqvivi cv‡k †`wL| 

GKRb gy‡Lvkavix Zv‡`i g‡a¨ ỳRb‡K 5bs †MB‡Ui w`‡K wb‡q hvq| 

Av‡iKRb g¨vWvg iv¯—v cvi n‡q byi †gvnv¤§` K‡j‡Ri mvg‡b wM‡q 

bv‡qe my‡e`vi gvbœvb‡K Zv‡K evPv‡bvi Rb¨ Aby‡iva Ki‡Z †`wL| gvbœvb 

Zv‡K wb‡q byi †gvnv¤§` K‡j‡Ri wfZ‡i hvq| H mgq wmcvnx †mwjg‡K 

†`Š‡o †h‡Z †`wL| c‡i wW.wR m¨v‡ii mv‡_ Ab¨vb¨ Awdmviiv †ei 

nIqvi mgq wmcvnx gywnZ mn AviI gy‡Lvkavix A‡bK we.wW.Avi 

RIqvb‡K wW.wR m¨vi mn Ab¨vb¨ Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Z 

†`wL| H mgq NUbv ’̄‡j wmcvnx gwZb, wmcvnx iwdK, wW.G.wW. bvwmi 

m¨vi wQj| c‡i Avwg e¨viv‡K P‡j hvB| Abygvb 12.30/1.00Uvi w`‡K 

Avwg exi‡kªô knx` cwiev‡ii †KvqvU©v‡i hvB| H mgq wmcvnx mygb‡K 

(44 e¨vUvwjqb) A ¿̄mn †`L‡Z cvB| †ejv 4.00 Uvi w`‡K †g‡m Lvevi 

†L‡q Avevi knx` cwiev‡ii †KvqvU©v‡i hvB| HLv‡b exi‡kªô byi †gvnv¤§` 

Gi evmvq iv‡Z _vwK| 26/02/09 Bs‡iRx mKvj 8.30Uvq e¨viv‡K  P‡j 
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hvB| ỳcyi  100 Uvi  w`‡K †KvqvU©vi Mv‡W© wM‡q A ¿̄ Rgv w`‡q e¨viv‡K 

Avwm| weKvj Abygvb 4.30 Uvi w`‡K †WBix dvg© Gi w`K w`‡q wcjLvbv 

†_‡K †ei n‡q Avwm| c‡i †MvcvjMÄ P‡j hvB| 03/03/09 Bs‡iRx 

Avevi wcjLvbvq wd‡i Avwm|” 

The confessional statement of co-accused (C.S.61) Saiful 

runs as under-  

‘H ivB‡dj wb‡q  Avwg  `ievi n‡ji  cv‡k †RwmI †KvqvUv‡ii mvg‡b  

P‡j hvB| H Lv‡b wM‡q Avwg  44  e¨vUvwjq‡bi  wmcvnx  Kvgvj‡K  

dvqvi Ki‡Z †`wL| †m `ievi n‡ji w`‡K  dvqvi  KiwQj|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. From his confessional statement and that of co-

accused Saiful (C.S. 61) it appears that he took up arms by 

plundering kote and magazine and actively participated to the 

occurrence causing fire towards Darbar.  

The learned Deputy Attorney General also submits that 

confessional statement of the condemner/appellant as recorded 

by P.W. 358 appears inculpatory. His above confession finds 

corroboration from the confessional statement of co-accused 

Saiful (C.S.A. 61). Their confessional statements finds 

corroboration by the evidence of P.W. 10. Although the 

condemner/appellant was taken on remand but no evidence 

appears that he was ever taken under physical and mental 

torture. The confessional statement of the condemner/appellant 

thus appears voluntary and true and it can even solely be based 

to support Reference against the condemner/appellant.  

The learned Deputy Attorney General further submits 

that P.W. 10 although is the solitary witness but he is an eye 

witness to the occurrence and his evidence appears 

unimpeachable, untainted and trustworthy. He saw the 
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condemner/appellant to move towards Darbar on firing. In view 

of section 134 of the Evidence Act, his evidence being credible, 

reliable and trustworthy it can solely be based for conviction of 

the condemner/appellant. More so, above testimony finds 

support from the confessional statement of the 

condemner/appellant as well as of co-accused Saiful. He rightly 

identified the condemner/appellant as hailed from 44 Battalion.   

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses together with inculpatory confession of the 

condemner/appellant to his implication to the offences under 

section 302/149 of the Penal Code and trial court rightly found 

him guilty and sentenced accordingly and it does not warrant 

any interference. He submits to accept the Reference against the 

condemner/appellant and to dismiss the Cr. Appeal filed on his 

behalf.  

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the prosecution cited only 

P.W. 10 as solitary witness against the condemner/appellant. 

P.W. 10 deposed that he came to Peelkhana on 22.02.2009 on 
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the occasion of BDR week and to receive his prize. He admitted 

in his cross-examination on behalf Sepoy A. Motin that he 

never served in 44 Battalion. Thus he had no occasion to know 

the condemner/appellant. Moreover, he did not refer the 

Battalion/Regiment number of the condemner/appellant. His 

above uncorroborated solitary evidence can’t be based on for 

proving the charges against the condemner/appellant.  

Mr. Md. Aminul Islam further submits that the confession 

of the condemner/appellant as it appears is a product of inhuman 

physical torture being taken in prolonged police custody as the 

condemenr/appellant claims in his statement under section 342 

of the Code of Criminal Procedure. Both the P.Ws. 358 and 654, 

the recording Magistrate and investigation officer admitted that 

the condemner/appellant was taken on remand for 11 days. The 

confession of the condemner/appellant is neither voluntary nor 

true and it can’t be considered as evidence in the eye of law.  

Mr. Md. Aminul Islam also submits that the confession of 

co-accused finds no corroboration by any independent witness 

and it lacks evidentiary value.  
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Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it calls for 

necessary interference and as such the Reference as against him 

is liable to be rejected and the Crl. Appeal/Jail Appeal filed on 

his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 
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appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession as well as the confessional statement of co-accused. 

The condemner/appellant Sepoy Md. Kamal Mollah 

stated in his confessional statement– 

‘†cŠ‡b `kUvi w`‡K Avwg †Kv‡Z wM‡q GKwU ivB‡dj wbB Ges †Kv‡Zi 

evB‡i GKwU Ggywbkb e· †_‡K `k ivDÛ ¸wj wbB| ivB‡dj wb‡q Avgvi 

e¨viv‡Ki w`‡K Avevi mgq †`wL‡q 44 e¨vUvwjq‡bi ingZ Mvwo Pvwj‡q wb‡q 

Avm‡Q| †m Avgv‡K agK w`‡q Mvwo‡Z DV‡Z e‡j| wKQy ~̀i hvIqvi ci Avgvi 

44 e¨vUvwjq‡bi wmcvnx Avwgbyj‡K †`L‡Z †c‡q ingZ Avwgbyj‡KI Mvwo‡Z Zy‡j 

†bq| ingZ MvwowU `ievi n‡ji w`‡K wb‡q hvq| Mvwo `ievi n‡ji mvg‡b 

Avm‡j Avwgbyj jvd w`‡q †b‡g hvq| Zvi nv‡Z ivB‡dj wQj| ingZ Avgv‡K 

†R.wm.I †KvqvU©v‡ii †Kvbvq bvwg‡q †`q| ZLb `ievi n‡ji DËi w`K †_‡K 

wmcvnx mvBdzj‡K `ievi n‡ji w`‡K ¸wj Ki‡Z †`wL Ges Awdmvi‡`i MvjvMvwj 

Ki‡Z †`wL| mvBdz‡ji mv‡_ AvwgI GK ivDÛ ¸wj Kwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Co-accused Saiful (C.S. 61) stated in his confessional 

statement-  

‘H ivB‡dj wb‡q  Avwg  `ievi n‡ji  cv‡k †RwmI †KvqvUv‡ii mvg‡b  

P‡j hvB| H Lv‡b wM‡q Avwg  44  e¨vUvwjq‡bi  wmcvnx  Kvgvj‡K  dvqvi Ki‡Z 

†`wL| †m `ievi n‡ji w`‡K  dvqvi  KiwQj|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. 

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 10 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 10 deposed-  

‘Avwg Zv‡`i av°vq  `iRvi w`‡K †h‡Z eva¨ nB| ZLb `ievi n‡ji Pvi 

w`‡K ˆmwbKiv ¸jv¸wj Ki‡Q| 10/12 Rb mk ¿̄ ‰mwbK dvqvi Ki‡Z Ki‡Z 

GwM‡q Av‡m| Zv‡`i g‡a¨ wmcvnx gwZb, wmcvnx wg›Uz †kL, wmcvnx Kvgvj †gvj−v 

wmcvnx mvB ỳj Bmjvg mK‡j 44 e¨vUvwjqv‡bi Avwg Zv‡`i wPb‡Z cvwi|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.70 Sepoy /61489 Md. Abdul Muhit. 

Trial court charged the condemner for the offences under 

Sections 302/148/149/34 and awarded capital sentence along 

with fine of Tk.1,00,000/-(one lac) having found him guilty of 



 

 

1966 

offences under Sections 302/149/34 of the Penal Code in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.22 Major Abdullah-Al-Mamun 

 P.W.27 Major Roashanul Firoz 

 P.W.48 Major Ishtiak Ahmed Khan 

 P.W.77 Major Roksana  Khanom 

 P.W.359 Foisal Atik Bin Kader, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statement of co-

accused – Sepoy Md. Abdul Matin Ali (C.S.12). 

Sepoy Md. Kamal Molla (C.S.69) 

 At the time of hearing prosecution added the evidence of 

following witness for consideration- 

 P.W.327 Lt. Col. S.M. Sadrul Alam.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

the office through back side of the office. At that time he came 

to see 7/8 BDR personnel to take away the Commandant Lt. 

Col. Lutfor of 24 Battalion in way of assaulting him. 

Afterwards he came to Sector office crossing over the wall. On 

the way to come back he observed that his private car Dhaka 

Metro. Ka -16-8235 has completely burnt. Later on, at the 

request of Lt. Col. Mainul he came at Peelkhana and identified 

some rebellions in BDR hospital. He identified the 

condemner/appellant Sepoy Muhit, DAD Seraj, Subedar Maj. 
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Jubayer, Naik Zia, Sepoy Ramjan, Sepoy Ibrahim and Sepoy 

Altaf.   

In cross-examination on behalf of condemner/appellant, 

he stated that he can’t say who was entrusted with video in 

Darbar Hall. He admitted in his cross-examination on behalf of 

other accused that he came to identify the accused on 

28.02.2009 or 01.03.2009 or 02.03.2009. He denied the 

suggestion that he deposed falsely.  

P.W.27 deposed that on 25.02.2009 he had his meeting in 

commerce Ministry at 11 A.M. However, he attended Darber at 

8.50 A.M. Darber started at 9 A.M. While D.G. was delivering 

speech Sepoy Moyeen came up on the stage with arms. He 

heard a firing sound. At one time he came out from Darber 

through west door and there he came to see DAD Nasir to make 

direction to the BDR personnel. While crossing road he also 

came to see some BDR personnel to make firing and moving 

towards Darber. Among them he identified the 

condemner/appellant Sepoy Muhit along with Sepoy Atwar, 

Sepoy Habib,   Sepoy Jashim Mollic and Sepoy Altab, all of 44 

Battalion. Thereafter he took shelter in Noor Mohammed 
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School and observed the situation. At one time crossing the 

wall he went to Hajaribag and took shelter in a private 

residence.   

In cross-examination on behalf of the 

condemner/appellant he stated that he took shelter in the ground 

floor of the school. He left Darbar at about 9.40 A.M. He 

denied the suggestion that he could not identify the appellant at 

the time of occurrence and thus he did not identify him in dock 

and that he was aware of the conspiracy and thus left Peelkhana 

crossing over the wall. He did not get any instruction to identify 

the condemner/appellant. The condemner/appellant appears as 

Ôgywn‡Zi is dm©v, Mv‡j wZj‡Ki wPý Av‡Q|Õ The condemner/appellant 

was in charge of press. He denied the suggestion that he never 

happened to meet with the condemner/appellant Muhit and that 

he deposed falsely.    

P.W.48 deposed that in the year 2008 he had his 

involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 Battalion. On 

25.02.2009 at about 9 A.M. he was in Darber Hall. Darber 

started at 9 A.M. At 9.30 A.M. some BDR personnel came near 

to DG. Among the BDR personnel Sepoy Moyeen pointed arms 
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to DG. Sepoy Kajal was behind him. Army officers disarmed 

Moyeen. Kajal ran away. He heard two rounds firing. BDR 

personnel came out from Darber Hall. At one stage, he also 

came out from Darber and was running towards west. To the 

north of Darber Hall he found the condemner/appellant Mohit, 

Sepoy Imran, Sepoy Habib to run with arms towards Darber 

with excited mood. He went to the soldier’s family quarter.  

In cross-examination he stated that the 

condemner/appellant Muhit hailed from 44 Battalion. He 

denied the suggestion that he did not see the 

condemner/appellant with arms and to move towards Darbar 

and that he deposed falsely.  

P.W.77 deposed that at the time of occurrence she had 

her posting in BDR hospital and on the date of occurrence she 

attended Darber with her colleagues. At about 9.30 A.M. one 

Sepoy being armed entered into Darber. He was named 

Moyeen. Afterwards Sepoy Kazal followed him. Officers 

disarmed Moyeen. BDR personnel in Darber stood up and 

started leaving Darber.  After the occurrence she identified the 

condemner/appellant Sepoy Muhit  along with Sepoy Obaidul, 
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DAD Nasir, Sapoy Salim Reza, Sepoy Kazzal Ali, Sepoy 

Moyeen Uddin, Sepoy Shahbuddin, Sepoy Siddiq, Sepoy 

Sumon Miah, Sepoy Sazzad, Sepoy Saidul, Sepoy Ibrahim, 

Lance Naik Ekram, Sepoy Habibur, Sepoy Jashim Mollic, 

Sepoy Motin,  Sepoy Mehidi Hasan, Habilder Moniruzzaman 

and Sepoy Rafiqul Islam.  

In cross-examination on behalf of the 

condemner/appellant she stated that the photo by which she 

identified the condemner/appellant is not available before the 

court and no such photo was seized. She denied the suggestion 

that identifying the condemner/appellant with photo is baseless 

and that she deposed falsely. 

P.W. 327 deposed that on the date of occurrence 25th Feb 

2009 he had his duty in BDR hospital as assistant. He further 

deposed that he remained there till evening of 26th Feb. On 25th 

Feb after evening he came to know that the 

condemner/appellant came to the hospital off and on with arms.   

In cross-examination on behalf of condemner/appellant, 

he stated that he cannot remember whether the 

condemner/appellant took treatment in the hospital. He denied 
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the suggestion that condemner/appellant did not go to hospital 

on the date of occurrence and that he did not know the 

condemner/appellant and that he deposed falsely at the instance 

of the prosecution.  

P.W.356 deposed that he recorded the confessional 

statement of the condemner/appellant on 21.05.2009. He 

identified the confessional statement of the 

condemner/appellant as exhibit 658, his signature exhibit 

658(1). 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not explain column No.5 to 

the condemner/appellant. He can’t say where the 

condemner/appellant remained in the custody of RAB prior to 

arrest. The condemner/appellant did not tell him anything of 

injury. He denied the suggestion that condemner/appellant 

showed him injury in his person. He denied the suggestion that 

he did not record the confessional statement of the condemner 

/appellant incompliance with provisions 164/364 of the Code of 

Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 02.05.2009 and took him on 

remand for 10 days at 2 times. He denied the suggestion that on 

remand he was put under inhuman physical torture and thereby 

obtained the confessional statement at his dictation. He denied 

the suggestion that he implicated the appellant falsely. 

The Confessional Statement of the Md. Abdul Muhit 

runs as under- 

“B¢j 2004 p¡m q−a ¢h¢X Bl pcl cçl, ¢fmM¡e¡u LjÑla B¢Rz B¢j 

¢hNa 24.02.09 ¢MËx ¢h¢XBl pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l BNje 

Efm−r fÉ¡−lX H Ef¢ÙÛa ¢Rm¡jz ®kM¡−e ¢a¢e Bj¡−cl c¡h£ c¡Ju¡l 

¢ho−u ®L¡e hš²hÉ fÐc¡e L−le e¡Cz H ¢e−u ¢h¢XBl SJu¡e−cl j−dÉ 

‡¶vf wQjz fÐ¢a hR−ll ja HhRl f¢lh¡l pq c¡Ju¡a e¡ ®cJu¡u B¢j  

M¡h¡l e¡ ®M−u j¤l¢N ¢L−e f¢lh¡l pq M¡Cz X¡mi¡a LjÑp§Q£l 6na ®L¡¢V 

V¡L¡ ¢X,¢S p¡−qh ®j−l ¢c−u−Rez Bj¡−cl ®L¡e i¡N ®ce e¡Cz p¡c¡ 

L¡N−S Bj¡−cl cÙ¹Ma ¢e−u Bj¡−cl V¡L¡ ®ce e¡Cz H ph L¡l−e ®r¡i 

¢Rmz B¢j ö¢e ®k,¢pf¡q£ ®p¢mj, ¢pf¡q£ L¡Sm, Bl¢f ®lS¡ pq AeÉ¡eÉ 

¢h¢XBl pcpÉ c¡h£ Bc¡−ul SeÉ ¢h¢iæ l¡S¯e¢aL ®ea¡l p−‰ 

®k¡N¡−k¡N L−lz Bj¡−cl hÐ¡’ q−a clh¡−l k¡Ju¡l SeÉ B¢j ¢eh¡Ñ¢Qa 

qCz Aafl l¡a Ae¤j¡e 8/8.15 O¢VL¡l ¢c−L h¡p¡u k¡Cz Na 

25.02.09  ¢MËx pL¡m 8.00 O¢VL¡u clh¡l öl¦ qh¡l Lb¡ b¡L¡u pL¡m 

7.00 O¢VL¡u B¢j clh¡−l B¢pz clh¡l 9.00 O¢VL¡u q−h ö−e B¢j 

h¡p¡u Q−m k¡Cz Aafl h¡p¡u ®b−L ¢Q¿¹¡ L¢l clh¡−l k¡h ¢Le¡z h¡p¡u 

b¡L¡hÙÛ¡u B¢j …¢ml në f¡Cz Aafl ¢ia−l Y¤¢L 5 eðl ®NV ¢c−uz 

®pM¡−e ®b−L HLSe °p¢e−Ll ¢eLV q−a 1V¡ l¡C−gm ®eCz HLV¤ p¡j−e 
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®k−u B¢j ¢pf¡q£ q¡¢hh, ¢pf¡q£ −p¢mj−L f¡Cz ®pM¡−e B¢j J A−e−L 

¢Rm a¡−cl ¢Q¢e e¡z HC S¡uN¡V¡ qm clh¡l q−ml c¢re f¡−nÄÑl ®jCe 

®NCVz ®pM¡−e b¡L¡hÙÛ¡u p¤−hc¡l h¡h¤m−L clh¡l qm q−a ®hl q−u 

Bp−a −c¢Mz ¢pf¡q£ ®p¢mj −jN¡ ®g¡e q−a ®O¡oe¡ ¢c−u A¢gp¡l−cl−L 

h¡¢q−l Bp−a h−mz aMe pju Ae¤j¡e 10.30 O¢VL¡z Bj¡l p¡j−e 

A−eL A¢gp¡l−cl …¢m L−l qaÉ¡ L−lz a¡l¡ AeÉ CE¢e−Vl e¡j S¡¢e e¡z 

Be¤j¡¢eL ®hm¡ ®f±−e 11 V¡l ¢c−L ¢X¢S p¡−qh H,H,¢S p¡−qh pq L−uL 

Se A¢gp¡l clh¡l q−ml f¢ÕQj ®NV ¢c−u −hl q−u Bp¢Rmz aMe B¢j 

J ¢pf¡q£ q¡¢hh Bj¡−cl q¡−a b¡L¡ AÙ» ¢c−u a¡−cl …¢m L¢lz aMe a¡l¡ 

®pM¡−eC …¢m ¢hÜ q−u f−s k¡u Hhw jªa¥ÉhlZ L−lz ®kM¡−e ¢X,H,¢X 

e¡¢pl pq L−uLSe pnÙ» ¢pf¡q£ Ef¢ÙÛa ¢Rmz clh¡l q−ml f¢ÕQj f¡−nÄÑ 

¢X¢X ®m. L−ZÑm Hm¡q£ j”¤l pq 7/8 Se A¢gp¡−ll m¡n f−l ¢Rmz ®hm¡ 

Ae¤j¡e 12.30 O¢VL¡l ¢c−L 44 hÉ¡V¡¢mu¡−el ®j−p c¤f¤−ll M¡h¡l M¡Cz 

l¡a Ae¤j¡e 8 O¢VL¡l ¢c−L ¢h¢XBl jp¢S−cl L¡−R ®N¡gl¡e j¢õ−L 

HL¢V Hp,Hj,¢S pq ®O¡l¡ ®gl¡ Ll−a ®c¢Mz 25.02.09 ¢MËx l¡a 44 

hÉ¡V¡¢mu¡−e b¡¢Lz Aafl 26.02.09 ¢MËx pL¡m Ae¤j¡e 10.00 O¢VL¡l 

pju ú¥−ml f¡nÄÑ ¢c−u ®cu¡m Vf¢L−u Bj¡l q¡S¡l£h¡−Nlh¡p¡u Q−m k¡Cz 

Aafl plL¡l£ ®O¡oe¡ ®V¢m¢in−e ö−e 01.03.09 ¢MËx ¢fmM¡e¡u 

®k¡Nc¡e Ll−a k¡Cz ®p¢ce e¡ f−l A−fr¡u ®b−L 03.03.09 ¢MËx 

¢fmM¡e¡u ®k¡Nc¡e L¢lz” 

 

The confessional statement of Co-accused Sepoy Md. 

Kamal Molla (CS-69) runs as under- 

 

“.........ZLb Avwg `ievi n‡ji cwðg w`‡K hvB| HLv‡b 15/20 Rb 

we.wW.Avi †Rvqvb‡K 7/8 Rb Awdmvi‡K ‡dvqvivi cv‡k ¸wj K‡i nZ¨v 

Ki‡Z †`wL| H we.wW.Avi RIqvb‡`i g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx 
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gwZb wmcvnx gywnZ fvB‡K †`wL| HLv‡b wW.G.wW bvwmi Ges wmcvnx 

iwdKI (44 e¨vUvwjq‡bi) wQj| GKUy c‡i wmcvnx igRvb‡K (15 

ivB‡dj) GKwU mv`v gvB‡µvev‡m K‡i Avb‡Z †`wL Ges Zuv‡K Mvwo‡Z 

e‡m ¸wj Ki‡Z †`wL| G mgq nvmcvZv‡ji wZbRb gwnjv Wv³vi‡K 

†dvqvivi cv‡k †`wL| GKRb gy‡Lvkavix Zv‡`i g‡a¨ ỳRb‡K 5bs 

†MB‡Ui w`‡K wb‡q hvq| Av‡iKRb g¨vWvg iv¯—v cvi n‡q byi †gvnv¤§` 

K‡j‡Ri mvg‡b wM‡q bv‡qe my‡e`vi gvbœvb‡K Zv‡K evPv‡bvi Rb¨ 

Aby‡iva Ki‡Z †`wL| gvbœvb Zv‡K wb‡q byi †gvnv¤§` K‡j‡Ri wfZ‡i 

hvq| H mgq wmcvnx †mwjg‡K †`Š‡o †h‡Z †`wL| c‡i wW.wR m¨v‡ii 

mv‡_ Ab¨vb¨ Awdmviiv †ei nIqvi mgq wmcvnx gywnZ mn AviI 

gy‡Lvkavix A‡bK we.wW.Avi RIqvb‡K wW.wR m¨vi mn Ab¨vb¨ 

Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Z †`wL|”  

 The confessional statement of Co-accused Sepoy 

Md. Abdul Matin Ali (CS-12) runs as under-  

“.......Ipju ®c¢M ¢X¢S, ¢X¢X¢S j−q¡cu J A¡−l¡ c¤CSe j¢qm¡ X¡š²¡l 

A¢gp¡l−L ¢pf¡q£ j¤¢qa Hhw A¡−l¡ 4Se ¢h¢XA¡l pcpÉ clh¡l qm ®b−L 

h¡l¡¾c¡ ¢c−u ®hl Ll−Rz  j¤¢q−al ®qm−jV fs¡ ¢Rm a−h j¤−M¡n fs¡ 

¢Rme¡z a¡R¡s¡ a¡l h¤−L ®ej−fÔV ®c−M a¡−L A¡¢j ¢Qe−a f¡¢lz h¡L£ 4Se 

¢h¢XA¡l pc−pÉl ®qm−jV J j¤−M¡n c¤−V¡C fs¡ ¢Rmz g−m a¡−cl−L A¡¢j 

¢Q¢e e¡Cz qW¡v HL fkÑ¡−u ¢X¢S J ¢X¢X¢S j−q¡cu HL¢V ¢fm¡−ll p¡−b 

h−p f−sz aMe A¡¢j ®c¢M ¢pf¡q£ j¤¢qa ¢X¢S J ¢X¢X¢S j−q¡cu−L hÐ¡n 

g¡u¡l Ll−Rz A¡¢j aMe M¤h L¡−RC ¢Rm¡jz A¡j¡l h¡ý−a cy¡¢sJu¡m¡ ®pe¡ 

A¢gp¡l ¢Rmz ¢pf¡q£ j¤¢qa h−m ®k, n¡m¡ dl−h a¡−LJ …¢m Ll¡ q−hz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant has his inculpatory in confession 

as to his participating to the occurrence by taking up arms by 

plundering kote and magazine, fired on D.G and A.A.G BDR 

while they were coming out of Darbar and killed them. His 

confession finds corroboration with the attending facts and 

circumstances of the case and oral evidence of prosecution 

witnesses. It also finds corroboration by the confession of co-

accused Sepoy Md. Kalam Mollah and Sepoy Md. A. Matin. 
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He submits that the confession of co-accused being 

corroborated by eye witnesses bears evidentiary value in view 

of Section 30 of the Evidence Act.    

The learned Deputy Attorney General further submits 

that the P.Ws. 22, 27, 48, 77 and 327 all are eye witnesses to 

the occurrence. P.W. 22 was present in his residence in 

Peelkhana and observed the occurrence therefrom. P.W. 27 saw 

the condemner/appellant to move towards Darbar on firing. He 

identified him with his appearance ‘j¤¢q−al lw gpÑ¡, N¡−m ¢am−Ll ¢Qq² 

B−Rz’ P.W. 77 attended Darbar and herself saw the occurrence. 

Both the P.Ws. 22 and 77 being eye witnesses to the occurrence 

they identified the condemner/appellant later on with the help 

of photo maintained in the office.  P.W. 48 himself saw the 

condemner/appellant with arms and to run towards Darbar with 

agitated mood. P.W. 327 having present in hospital saw the 

condemner/appellant to enter into therein with arms once again. 

He submits that all the P.Ws. were cross-examined on behalf of 

the condemner/appellant but their testimonies remain unshaken, 

unembellished and worthy of credit.  
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The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses together with inculpatory confession of the 

condemner/appellant and those of co-accused corroborated by 

eye witnesses to his implication to the offences under section 

302/149 of the Penal Code and trial court rightly found him 

guilty and sentenced him accordingly and it does not warrant 

any interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the 

testimony of P.W. 22 does not bear any substance. Admittedly 

he identified the condemner/appellant in the hospital at the 

request of Lt. Col. Mainul.  Admittedly, he was on leave on the 

date of occurrence and remained in his residence and thus his 

observing the occurrence through window and identifying the 

condemner/appellant is highly doubtful and can’t be relied 

upon. He also could not refer the exact date when he identified 

the condemner/appellant in the BDR hospital. He did not 

depose of any culpability of the condemner/appellant to any 

offence as allegedly charged for. He left Peelkhana keeping his 
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family members in his residence which appears unusual and 

such evidence in no way can be relied upon. He neither referred 

the Battalion/Regiment number of the condemner/appellant or 

identified him in the dock. The evidence of P.Ws. 27 and 77 

also appears vague and unreliable. They neither referred the 

Battalion/Regiment number of the condemner/appellant nor 

identified him in the dock. P.W. 77 admitted that she did not 

identify the condemner/appellant in any other manner excepting 

photo. She admitted in cross-examination for other accused that 

she did not see the accused earlier prior to the occurrence. Her 

identification to the condemner/appellant, if any, appears 

beyond judicial process and thus unacceptable. It is quite 

unnatural to recollect as many as 19 persons in the horrific 

situation that prevailed in Darbar. She also did not depose of 

any culpability to any offence of the condemner/appellant. In 

fact, their evidence bears no substance. The evidence of P.W. 

48 also bears no substance. He merely referred as Sepoy Muhit 

without Battalion and badge No. He did not identify the 

condemner/appellant in dock. His evidence as it appears is 

vague and unspecified. The evidence of P.W. 327 is hearsay in 
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nature and thus unacceptable. He also did not identify the 

condemner/appellant properly with his Battalion/Regiment 

number.     

Mr. Md. Aminul Islam further submits that the 

confession of the condemner/appellant is a product of torture 

and can’t be considered as evidence. The condemner /appellant 

in his written statement under section 342 of the Code of 

Criminal Procedure claims that he was put under inhuman 

torture and obtained the confession which bears no evidentiary 

value.  

Mr. Md. Aminul Islam also submits that the confession 

of the co-accused having not been corroborated by any 

independent witness it finds no basis as evidence against the 

condemner/appellant. 

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it calls for 

necessary interference and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confessional statement of the 

condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession as well as the confession of co-accused. 
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The condemner/appellant Sepoy Md. Abdul Muhit stated 

in his confessional statement– 

“clh¡l 9.00 O¢VL¡u q−h ö−e B¢j h¡p¡u Q−m k¡Cz Aafl h¡p¡u ®b−L 

¢Q¿¹¡ L¢l clh¡−l k¡h ¢Le¡z h¡p¡u b¡L¡hÙÛ¡u B¢j …¢ml në f¡Cz Aafl 

¢ia−l Y¤¢L 5 eðl ®NV ¢c−uz ®pM¡−e ®b−L HLSe °p¢e−Ll ¢eLV q−a 

1V¡ l¡C−gm ®eCz HLV¤ p¡j−e ®k−u B¢j ¢pf¡q£ q¡¢hh, ¢pf¡q£ −p¢mj−L 

f¡Cz ®pM¡−e B¢j J A−e−L ¢Rm a¡−cl ¢Q¢e e¡z HC S¡uN¡V¡ qm clh¡l 

q−ml c¢re f¡−nÄÑl ®jCe ®NCVz ®pM¡−e b¡L¡hÙÛ¡u p¤−hc¡l h¡h¤m−L 

clh¡l qm q−a ®hl q−u Bp−a −c¢Mz ¢pf¡q£ ®p¢mj −jN¡ ®g¡e q−a 

®O¡oe¡ ¢c−u A¢gp¡l−cl−L h¡¢q−l Bp−a h−mz aMe pju Ae¤j¡e 

10.30 O¢VL¡z Bj¡l p¡j−e A−eL A¢gp¡l−cl …¢m L−l qaÉ¡ L−lz 

a¡l¡ AeÉ CE¢e−Vl e¡j S¡¢e e¡z Be¤j¡¢eL ®hm¡ ®f±−e 11 V¡l ¢c−L 

¢X¢S p¡−qh H,H,¢S p¡−qh pq L−uL Se A¢gp¡l clh¡l q−ml f¢ÕQj 

®NV ¢c−u −hl q−u Bp¢Rmz aMe B¢j J ¢pf¡q£ q¡¢hh Bj¡−cl q¡−a 

b¡L¡ AÙ» ¢c−u a¡−cl …¢m L¢lz aMe a¡l¡ ®pM¡−eC …¢m ¢hÜ q−u f−s 

k¡u Hhw jªa¥ÉhlZ L−lz ®kM¡−e ¢X,H,¢X e¡¢pl pq L−uLSe pnÙ» ¢pf¡q£ 

Ef¢ÙÛa ¢Rmz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W. 359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Sepoy Md. Abdul Matin (C.S. 12) stated in 

his confessional statement-  



 

 

1987 

‘Ipju ®c¢M ¢X¢S, ¢X¢X¢S j−q¡cu J A¡−l¡ c¤CSe j¢qm¡ X¡š²¡l 

A¢gp¡l−L ¢pf¡q£ j¤¢qa Hhw A¡−l¡ 4Se ¢h¢XA¡l pcpÉ clh¡l qm ®b−L 

h¡l¡¾c¡ ¢c−u ®hl Ll−Rz  j¤¢q−al ®qm−jV fs¡ ¢Rm a−h j¤−M¡n fs¡ 

¢Rme¡z a¡R¡s¡ a¡l h¤−L ®ej−fÔV ®c−M a¡−L A¡¢j ¢Qe−a f¡¢lz h¡L£ 4Se 

¢h¢XA¡l pc−pÉl ®qm−jV J j¤−M¡n c¤−V¡C fs¡ ¢Rmz g−m a¡−cl−L A¡¢j 

¢Q¢e e¡Cz qW¡v HL fkÑ¡−u ¢X¢S J ¢X¢X¢S j−q¡cu HL¢V ¢fm¡−ll p¡−b 

h−p f−sz aMe A¡¢j ®c¢M ¢pf¡q£ j¤¢qa ¢X¢S J ¢X¢X¢S j−q¡cu−L hÐ¡n 

g¡u¡l Ll−Rz A¡¢j aMe M¤h L¡−RC ¢Rm¡jz A¡j¡l h¡ý−a cy¡¢sJu¡m¡ ®pe¡ 

A¢gp¡l ¢Rmz ¢pf¡q£ j¤¢qa h−m ®k, n¡m¡ dl−h a¡−LJ …¢m Ll¡ q−hz’ 

Co-accused Sepoy Kamal Molla (C.S. 69) stated in his 

confessional statement-  

‘ZLb Avwg `ievi n‡ji cwðg w`‡K hvB| HLv‡b 15/20 Rb we.wW.Avi 

†Rvqvb‡K 7/8 Rb Awdmvi‡K ‡dvqvivi cv‡k ¸wj K‡i nZ¨v Ki‡Z 

†`wL| H we.wW.Avi RIqvb‡`i g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx gwZb 

wmcvnx gywnZ fvB‡K †`wL| HLv‡b wW.G.wW bvwmi Ges wmcvnx iwdKI 

(44 e¨vUvwjq‡bi) wQj| GKUy c‡i wmcvnx igRvb‡K (15 ivB‡dj) 

GKwU mv`v gvB‡µvev‡m K‡i Avb‡Z †`wL Ges Zuv‡K Mvwo‡Z e‡m ¸wj 

Ki‡Z †`wL| G mgq nvmcvZv‡ji wZbRb gwnjv Wv³vi‡K †dvqvivi 

cv‡k †`wL| GKRb gy‡Lvkavix Zv‡`i g‡a¨ ỳRb‡K 5bs †MB‡Ui w`‡K 

wb‡q hvq| Av‡iKRb g¨vWvg iv¯—v cvi n‡q byi †gvnv¤§` K‡j‡Ri mvg‡b 

wM‡q bv‡qe my‡e`vi gvbœvb‡K Zv‡K evPv‡bvi Rb¨ Aby‡iva Ki‡Z †`wL| 

gvbœvb Zv‡K wb‡q byi †gvnv¤§` K‡j‡Ri wfZ‡i hvq| H mgq wmcvnx 

†mwjg‡K †`Š‡o †h‡Z †`wL| c‡i wW.wR m¨v‡ii mv‡_ Ab¨vb¨ Awdmviiv 

†ei nIqvi mgq wmcvnx gywnZ mn AviI gy‡Lvkavix A‡bK we.wW.Avi 

RIqvb‡K wW.wR m¨vi mn Ab¨vb¨ Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Z 

†`wL|’ 



 

 

1988 

His complicity to the occurrence as a member of 

unlawful assembly finds support by the confessional statement 

of co-accused Sepoy Kazal Ali (C.S. 11) and Sepoy Md. 

Rajibul Hasan (C.S. 63). It bears evidentiary value being 

corroborated by oral evidence in view of Section 30 of the 

Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 22, 27, 48, 77, 

327 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 22 deposed-  

‘c‡i Avwg wewWAvi nmwcUv‡j K‡qKRb we‡ ª̀vnx‡`i mbv³ Kwi| Giv 

n‡jv wWGwW wmivR, my‡e`vi †gRi †Rvev‡qi, bv‡qK wRqv, wmcvnx igRvb, 

wmcvnx Beªvwng, wmcvnx AvjZvd Ges wmcvnx gywnZ|’ 

P.W. 27 deposed-  

‘A‡b‡K `ievi n‡ji w`‡K Avm‡ZwQj I ¸wj Ki‡ZwQj| `ievi n‡ji 

cwð‡g †ewi‡q iv¯—v cvi nIqvi mgq †ek wKQz wewWAvi m`m¨‡`i †`wL| Zv‡`i 
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g‡a¨ wmcvnx Av‡Zvqvi, wmcvnx nvwee, wmcvnx †gvwnZ I wmcvnx Rwmg gwj−K‡K 

wPb‡Z cvwi|’ 

P.W. 48 deposed-  

‘Avwg GK ch©v‡q DËi cwðg w`‡K †ei n‡q †`Šov‡Z _vwK| `ievi n‡j 

DËi w`‡K wmcvnx Bgivb, †gvwnZ, wmcvnx nvwee‡K A ¿̄ mn D‡ËwRZfv‡e `ievi 

n‡j `ievi n‡ji w`‡K †`Šwo‡q Avm‡Z ‡`wL|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 

mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 327 deposed-  

‘25/2 mÜ¨vi c‡i Rvb‡Z cvB wmcvnx Beªvwng wmcvnx igRvb, gywnZ, 

Iqvq ỳj, gvmy`, mv¾v`‡K nmwcUv‡j ev‡i ev‡i Av‡m I Zv‡`i Avwg †`wL Zv‡`i 

nv‡Z A ¿̄ wQj|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.71   Sepoy /65571 Md. Ramjan Ali. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 
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 P.W.15 Sepoy Md. Fazlul Haque 

 P.W.154 Major Md. Jayedi Ahsan Habib 

 P.W.327 Lt. Col. S.M. Sadrul Alam 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused- Sepoy Md. Kamal Molla (C.S.69). 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.72 Major Farzana Kalam 

 P.W.580 Havilder/47672 Md. Mokter Hossain. 

P.W. 1, the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms and pointed arms on 

D.G. and following him Kajal entered into Darber. All BDR 

personnel stood up and were leaving Darber. He also came out 
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from Darber. On the west side of Darber, near to fountain he 

came to see a pick-up. Behind the pick-up there were some 

BDR personnel pointing arms toward Darber. Among then he 

could identify the condemner/appellant Ramjan of 15 Battalion.   

In cross-examination on behalf of condemner/appellant, 

he stated that he had his seat in Darbar near to pillar No.9. He 

can’t say for how many hours DG delivered his speech. He 

heard firing from outside. D.G. asked BDR personnel to come 

back in Darbar. He denied the suggestion that having pre-plan 

he went out from Darbar to participate in the rebellion. He was 

in Darbar for about half an hour after hearing firing sound. He 

went out to his unit through south gate. It was easy to go to 24 

Battalion from south gate. 24 Battalion was to the east-north 

corner from Darbar. He was not aware of north door. Each door 

was for the BDR personnel. He saw a pick up to the west of 

Darbar hall. He came to see some BDR personnel to control 

rebellion in front of Line. Their number was a few. The 

condemner/appellant Ramjan 65571 hailed from15 Battalion. 

He could not inform the occurrence to any authority. He denied 

the suggestion that the condemner/appellant went to hospital to 
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get himself admitted there. He denied the suggestion that he did 

not see the condemner/appellant and that he deposed falsely.  

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 and Darber started at 9 A.M. While D.G. was delivering 

his speech at about 9.20/9.30 A.M.  a Sepoy with arms came up 

on the stage and pointed arms on D.G. Officers detained him. 

At once there raised a hue and cry and every one tried to come 

out through windows and doors. She along with Lt. Col. Lutfor 

Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, Maj. 

Rokshona took shelter together under the shade of screen. On 

the other side of screen D.G., D.D.G. D.O.G and some other 

officers took shelter. At the direction of the rebellions they 

came out from the shade of screen. As soon as they came down 

from the stage a group of rebellion caught hold them and 

hastened them away outside Darber. The rebellions fired on Lt. 

Col. Kaiser and assaulted Col. Lutfor Rahman. Afterwards they 

picked her up along with Maj. Rokshana in a Pick up and took 

them to hospital.  The BDR personnel came to O.T. She 

identified the condemner/appellant Sepoy Ramjan of 15 

Battalion who appeared in the hospital with arms and 
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supervising the treatment of others. The condemner/appellant 

also warned them not to make any contact with others on 

mobile phone.  

In cross-examination on behalf of the 

condemner/appellant she stated that she can’t say how many 

persons were there in BDR named Ramjan. She did not depose 

of badge No of the condemner/appellant to I.O. she denied the 

suggestion that she did not see the condemner/appellant in the 

hospital and that she did not see him with arms and that she 

deposed falsely. 

P.W.154 deposed that prior to the occurrence he had his 

posting in 40 Rifle Battalion, Dinajpur. He came to Peelkhana on 

16.02.2009 and on the date of occurrence i.e. on 25.02.2009 he 

was in Darber. After commencement of Darber Sepoy Moyeen 

entered into Darber with arms. Sepoy Kajal followed Moyeen 

with arms. DG asked all to take seat. D.G. also asked General 

Tareq for help. DG took shelter to the north side of stage. Beside 

D.G, DDG Bari, Col. Anis and some others were there. He was 

to the south of stage. Col. Elahi was beside him. From Micro 

phone he was calling soldiers to maintain order. 2/3 BDR 
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personnel caught hold him and Nurul Islam. He found Sepoy 

Ibrahim with agitated mood. Sepoy Mamun took away his 

mobile. He found 4/5 BDR personnel outside Darber in 

aggressive mood. He could identify Sepoy Rion and Siddique. 

One of them assaulted him with rod. The condemner/appellant 

Sepoy Ramjan also took away his another mobile. They also 

assaulted Maj. Nurul Islam who came forward to save him.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he handed over all papers of 

his mobile to I.O. Only one mobile was recovered. He denied the 

suggestion that Ramjan did not snatch away any mobile from 

him. 

P.W. 327 deposed that on the date of occurrence 25th Feb 

2009 he had his duty in BDR hospital as assistant. He further 

deposed that he remained there till evening of 26th Feb. On 25th 

Feb after evening he came to know that the 

condemner/appellant Sepoy Ramjan came to the hospital off 

and on with arms.   

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that condemner/appellant did not go to 
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hospital on the date of occurrence and that he did not know the 

condemner/appellant and that he deposed falsely at the instance 

of the prosecution.  

P.W. 580 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar. Sepoy Moyeen and Kajal entered into 

Darbar with arms. He came out from Darbar and on his way to 

hospital he came to see Sepoy 68696 Juel and 47474 Lance Naik 

Ekramul to make firing in front of Darbar and the 

condemner/appellant 65571 Sepoy Ramjan to burst fire towards 

Darbar.  

In his cross-examination on behalf of the 

condemner/appellant he stated that on 25.02.2009 he sustained 

injury in Peelkhana. He took treatment in the hospital. He had no 

treatment paper when he diposed before I.O. At present he does 

not retain any such paper. He deposed before the investigation 

officer on 17.02.2011. He told of the occurrence to his 

commandant. His commandant did not take him anywhere 

before 17.02.2011. He denied the suggestion that he did not see 

the condemner/appellant at the time of occurrence and that he 

deposed falsely.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 10.05.2009 and took him 

remand for 15 days at 4 times. He recorded the statement of 

P.W. 72 on 25.03.2009. She used the name of the accused as 

Sepoy Ramjan. She did not refer the badge No. but referred 

Battalion No. He did not seize the Register to show that P.W. 72 

was on duty in Hospital on 25.02.2009. He also did not seize any 

Register to show whom P.W. 72 provided treatment on that day. 

The BDR personnel who took treatment on that day have been 

shown as accused as well as witness. He denied the suggestion 

that the appellant did not go to hospital on that day and no 

witness deposed against him. The appellant hailed from 15 

Battalion but attached with Sadar Battalion. He did not 

investigate how many persons named Ramjan were attached 

with Sadar Battalion. He did not seize any material from the 

appellant but seized from his daughter. P.W. 154 referred the 

Battalion No. but did not refer the badge No. in his 161 

statement. He deposed that he came to Dhaka on the occasion of 

BDR week. He did not depose that he hailed from 15 Battalion 
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or attached with any Battalion. He recorded his statement on 

22.03.2009. He denied the suggestion that the appellant had no 

participation in the rebellion and none of the witnesses deposed 

against him. He recorded the statement of P.W. 580 on 

17.02.2011. Till then he was in Peelkhana. P.W 580 hailed from 

24 Battalion. He went there several occasions during 

investigation but none produced before him. He did not seize 

any paper as to illness of the appellant. The appellant came to 

Peelkhana on 10.01.2009 on the occasion of BDR week. He 

denied the suggestion that the appellant had no familiarity with 

P.W. 154 and that he created him falsely against the appellant.    

The confessional statement of co-accused Sepoy Md. 

Kamal Molla (CS-69) runs as under- 

“ ........... HLv‡b 15/20 Rb we.wW.Avi †Rvqvb‡K 7/8 Rb Awdmvi‡K 

‡dvqvivi cv‡k ¸wj K‡i nZ¨v Ki‡Z †`wL| H we.wW.Avi RIqvb‡`i 

g‡a¨ Avgvi e¨vUvwjq‡bi wmcvnx gwZb wmcvnx gywnZ fvB‡K †`wL| 

HLv‡b wW.G.wW bvwmi Ges wmcvnx iwdKI (44 e¨vUvwjq‡bi) wQj| 

GKUy c‡i wmcvnx igRvb‡K (15 ivB‡dj ) GKwU mv`v gvB‡µvev‡m K‡i 

Avb‡Z †`wL Ges Zuv‡K Mvwo‡Z e‡m ¸wj Ki‡Z †`wL|”  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant assembled 

together with other rebellions, took away arms by breaking kote 

and magazine and actively participated to the occurrence as it is 
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evidence from the evidence of prosecution witnesses as well as 

the confession of co-accused Sepoy Kamal Molla (C.S. 69).  

The learned Deputy Attorney General also submits that 

all the P.Ws. 15, 72, 154, 327 and 580 are eye witnesses to the 

occurrence. P.W. 15 saw the condemner/appellant pointing 

arms towards Darbar with rebellions. He identified the 

condemner/appellant with his Battalion and badge No. P.Ws. 77 

and 327 saw the condemner/appellant to appear off and on in 

the hospital with arms. P.W. 154 deposed that the 

condemner/appellant snatched away his mobile on the date of 

occurrence while he was in Darbar. P.W. 580 also saw him to 

make firing towards Darbar while he left Darbar for hospital. 

The confession of co-accused Kamal Mollah (C.S. 69) as to see 

the condemner/appellant to make firing from a vehicle finds 

support by the testimony of P.W. 15.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 
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found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

and to dismiss the Cr. Appeal filed on his behalf. 

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of appellant submits that P.W. 15 claims to 

see the condemner/appellant on a pick-up and to make firing 

towards Darber but the co-accused Sepoy Md. Kamal Mollah 

(C.S. 69) claims to see him in a white Micro-bus. In view of the 

above facts the evidence P.W. 15 appears false and unreliable. 

The evidence P.W. 72 does not bear any substance in support of 

the charges against the condemner/appellant. She merely 

identified the condemner/appellant among those who came to 

hospital and warned not make any contact over mobile. In the 

instant case there are two BDR personnel named Ramjan, the 

convict/appellant and C.S.A. 154. She admitted in her cross-

examination that she can’t say how many persons named 

Ramjan were in the BDR. So her identification to the 

condemner/appellant is not proper and such vague, doubtful 

evidence can’t be relied upon. Trial court thus used her 
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evidence against the C.S. accused No. 154. The evidence of 

P.W. 154 also appears vague, unspecified and unreliable. He 

could not identify the condemner/appellant with Battalion and 

regiment number. Moreover, no culpability of offence in 

support of the charges as alleged appears in his evidence. He 

simply deposed of taking away a mobile from him. No evidence 

appears that any mobile was recovered from the possession of 

the condemner/appellant. The evidence of P.W. 327 is hearsay 

in nature and bears no substance. Trial court used his evidence 

against the condemner/appellant as well as against C.S. accused 

154. The evidence of P.W. 580 apparently appears tutored and 

procured. He is a witness of supplementary charge-sheet. He 

admitted that he deposed before the investigation officer on 

17.02.2011. He deposed that he did not see any doctor in the 

hospital. But P.W. 72, 79, 74, 327 all doctors claim that they 

were in the hospital. His evidence appears false. He claims to 

be injured in Peelkhana. But he could show any medical paper 

either before the investigation officer or before the court. He 

refers the regiment number of the condemner/appellant but his 

evidence in view of the above facts lacks credibility.  
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Mr. Shameem Sarder further submits that the confession 

of co-accused Kamal Mollah (C.S. 69) does not find 

corroboration by any other witness and thus it has no 

evidentiary value.  

Mr. Sardar lastly submits that prosecution could not bring 

home the charges against the condemner/appellant and trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference and as such the 

Reference as against the condemner/appellant is liable to be 

rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 
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here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 
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that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 
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criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 



 

 

2008 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confession of co-accused Sepoy Md. Kamal Mollah (C.S. 69) 

Co-accused Sepoy Kamal Mollah (C.S. 69) stated in his 

confessional statement– 

“HLv‡b 15/20 Rb we.wW.Avi †Rvqvb‡K 7/8 Rb Awdmvi‡K ‡dvqvivi 

cv‡k ¸wj K‡i nZ¨v Ki‡Z †`wL| H we.wW.Avi RIqvb‡`i g‡a¨ Avgvi 

e¨vUvwjq‡bi wmcvnx gwZb wmcvnx gywnZ fvB‡K †`wL| HLv‡b wW.G.wW 

bvwmi Ges wmcvnx iwdKI (44 e¨vUvwjq‡bi) wQj| GKUy c‡i wmcvnx 

igRvb‡K (15 ivB‡dj ) GKwU mv`v gvB‡µvev‡m K‡i Avb‡Z †`wL Ges 

Zuv‡K Mvwo‡Z e‡m ¸wj Ki‡Z †`wL||’ 

The confession of the co-accused being corroborated by 

the evidence of P.Ws. it bears relevancy as evidence in view of 

section 30 of the Evidence Act. All the P.Ws. referred above 

saw him with arms and participating to the occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 15, 72, 154, 

327 and 580 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 15 deposed-  

‘cwiw ’̄wZ Lvivc †`‡L AvwgI `ievi nj †_‡K ‡ei nB| n‡ji cwðg 

cv‡k †dvqvivi wbKU GKwU Pick Up ‡`wL| Pick Up ‡cQ‡b K‡qKRb ˆmwbK 

`ievi n‡ji w`‡K A ¿̄ ZvK K‡i Av‡Q Zv‡`i g‡a¨ ‡_‡K Avwg wmcvnx igRvb 15 

e¨vUwjqb‡K wPb‡Z cvwi|’ 

P.W. 72 deposed-  

‘†ejv AvbygvwbK 11-12 NwUKvq g‡a¨ Wv³vi AvdRvj †nv‡m‡bi ¿̄x †c‡U 

¸wjwe× n‡q gygyly© Ae ’̄vq nvmcvZv‡j Avm‡j Avgiv Zvi wPwKrmv Kwi| I/wU †Z 

Avmv mm ¿̄ wmcvnx nvwme, Ievq ỳj, Rwmg, Beªvnxg, iwdKzj Gi K_v g‡b Av‡Q| 

GQvovI wmcvnx igRvb, 15 ivB‡dj e¨v‡Uwjq‡bi K_vI g‡b Av‡Q|’ 

P.W. 154deposed-  
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‘`ievi n‡ji evB‡i 4/5 Rb ˆmwbK‡K gvigyLx †`L‡Z cvB| G‡`i g‡a¨ 

wmcvnx weqb I wmwÏK‡K wPb‡Z cvwi| Avgv‡K GKRb ˆmwbK Avgv‡K iW Øviv 

AvNvZ K‡i| Ab¨ ˆmwbK igRvb  Avgvi c‡K‡Ui Ab¨ †gvevBj wQwb‡q †bq|’ 

P.W. 327 deposed-  

‘25/2 mÜ¨vi c‡i Rvb‡Z cvB wmcvnx Beªvwng wmcvnx igRvb, gywnZ, 

Iqvq ỳj, gvmy`, mv¾v`‡K nmwcUv‡j ev‡i ev‡i Av‡m I Zv‡`i Avwg †`wL Zv‡`i 

nv‡Z A ¿̄ wQj|’ 

P.W. 580 deposed-  

‘`ievi nj †_‡K  †ei n‡q nvmcvZv‡j  hvIhvi   mgq  wmcvnx   Ry‡qj     

(68696) I j¨vt  bv‡qK BKivgyj†K  ( 47474) Ges igRvb†K `ievi n‡ji 

mvg‡b ¸wj Ki‡Z †`wL |  wmcvnx  igRvb  65571  `ievi nj  j¶ K‡i 

eªvkdvqvi Ki‡ZwQj|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

     C.S. Accused No.72   Sepoy /77317 Md. Shahin Sarker. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.40 Havilder 46095 Md. Babul Miah 

 P.W.356 A.M. Julfiker Hayat, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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condemner/appellant and co-accused Sepoy/70906 Md. Ibrahim 

(C.S.68).   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 40 is Habilder 46095 Md. Babul Miah. He deposed 

that on 25.02.2009 at 7 A.M. he was on duty as guard 

commander in the residence of D.G. He took over the charge 

from guard commander Rezaul. Along with him Naik Hasmat, 

Naik Sanaullah, Lance Naik Mostafa, Sepoy Ershad, Sepoy Zia, 

Sepoy Mobin, Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, 

Hafiz, Monju were on duty. He posted them at three corners. 

D.G came out form residence at 8 A.M. and went towards 

Darber at 8.50 A.M. At about 9.30 A.M. he heard firing from 

the side of Darber. He alarmed the guards. He tried to 

communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, Sepoy Selim Reza, Sepoy Obaidul, 

Sepoy Ibrahim. Sepoy Altaf, Sepoy Habib, the 

condemner/appellant Sepoy Shahin, Sepoy Mohsin, Habilder 
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Jashim along with 10/15 BDR personnel came at the residence 

of DG. At his protest Salim Reza fired pointing him. He 

sustained injury. He fell on the earth. They entered into the 

residence of DG on firing. After a while he heard a hue and cry 

and firing sound inside the residence. There was profuse 

bleeding at his injury point. 

In cross-examination on behalf of the 

condemner/appellant he stated that in the plate over the chest of 

Sepoys their remains name only. He can’t say the number all 

BDR personnel. Guard solders were known to him. He can’t 

say who were posted in what gate. He can’t say how many 

BDR personnel named Shahin Sarker in 44 Battalion. He 

denied the suggestion that the condemner/appellant did not 

come in the residence of D.G. and that he did not see him there 

and he deposed falsely as being tutored. 

P.W.356 deposed that he recorded the confessional 

statement of the condemner/appellant Sepoy Shahin 

incompliance with the provisions of law. He exhibited the 

confessional statement of the condemner/appellant as exhibit 

577 and his signature exhibit 577 (1) series. 
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In cross-examination on behalf of the 

condemner/appellant, he stated that he recorded the statement 

on 24.04.2009 but wrongly dated 26.06.2009. There is no 

reference how many days the condemner/appellant was taken 

on remand.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he can’t say how many persons named Shahin were in 

BDR. The badge No. of Shahin implicated in C.S was 77317. 

He denied the suggestion that he implicated the 

condemner/appellant falsely instead of real offender Shahin and 

that he deposed falsely.  

The Confessional Statement of the Sepoy Md. Shahin 

runs as under- 

“Avwg 09/07/06 Bs ZvwiL we wW Avi- G R‡qb Kwi| MZ 24/02/09 

Zvwi‡Li c¨v‡i‡W Avwg Ask MÖnb Kwi| 25/02/09 ZvwiL †fvi‡ejv 

`ievi n‡ji mvg‡bi iv¯—v Svoy †`Iqvi `vwqZ¡ Avgvi wQj| Avwg †fvi 

5 Uv n‡Z `ievi n‡ji mvg‡bi iv¯—v Svoy †`qv ïi“ Kwi| Avgiv †gvU 

15 Rb wQjvg| mKvj 7.30 G KvR †kl K‡i e¨viv‡K P‡j Avwm| 

Abygvb 9.45 Gi w`‡K Avwg ¸wji kã cvB| e¨viv‡Ki mvg‡b n‡Z ¸wji 

kã cvB| e¨viv‡Ki bxP n‡Z A ¿̄avix BDR iv wPrKvi K‡i mevB‡K 

e¨vivK n‡Z bx‡P †b‡g Avm‡Z e‡j Ges bv G‡j ¸wj Ki‡e e‡j| 
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mevB‡K Zviv A ¿̄ wb‡Z e‡j| Gici Avwg e¨vivK n‡Z bvg‡j A ¿̄avix 

BDR iv Avgv‡K A ¿̄ wb‡Z e‡j bv wb‡j ¸wj Ki‡e| Avwg †KvqvU©vi 

Mv‡W©i †Kv‡Z wMqv GKwU ivB‡dj †bB| GKRb A ¿̄avix BDR Avgv‡K 

20 ivDÛ ¸wj †`q| Zvici Avwg †WBix dv‡g©i wbKU wMqv Ae ’̄vb Kwi| 

†mLv‡b wMqv Avwg A‡bK A ¿̄avix Avevi e‡jb 10/15 Rb A ¿̄avix 

BDR †K †`wL| gvMwi‡ei Avhvb ch©š— †mLv‡b _vwK| Gi †g‡m Avwm| 

Lvbv LvB| A‡bK A ¿̄avix BDR †K †`wL| Gici Avevi ‡WBix dv‡g©i 

Kv‡Q hvB| mvivivZ ILv‡b _vwK| 26/02/09 ZvwiL mKvj 08.00 

†Mvjv¸wj ïi“ nq| Avwg ZLb †WBix dv‡g©i wbKU cyivZb GKZjv 

†KvqvU©vi G Ae ’̄vb Kwi| ZLb gvB‡K A ¿̄ Rgv †`Iqv †NvlYv ïwb| 

†Nvlbv ïbvi ci Avwg 44 ivB‡dj e¨vUvwjq‡bi B ‡Kv¤úvbxi †Kv‡Z 

ivB‡dj I ¸wj (20 ivDÛ) Rgv †`B| Gici e¨viv‡K _vwK| Gici 02-

2
1
2  Uvi w`‡K ïwb †h gvB‡K wcjLvbvi 03 wKt wgt Gi g‡a¨ KvD‡K 

_vK‡Z wb‡la Kiv n‡”Q| Gici Avwg wmwfj †W«m c‡o †WBix dv‡g©i 

wbK‡Ui fvsMv †`Iqvj UcwK‡q wcjLvbv n‡Z †ei n‡q gxicy‡i Avgvi 

PvPv‡Zv †ev‡bi evmvq P‡j hvB| ILv‡b _vwK| miKvix †NvlYv ï‡b 

01/03/09 mKvj AvUUvq wcjLvbvi 4 bs †MB‡U Avwm| 03/03/09 

wcjLvbvi †fZ‡i XywK| c‡i 17/06/09 Avgv‡K cywjk †MÖdZvi K‡i|” 

The Confessional Statement of the co-accused Sepoy 

Md. Ibrahim runs as under- 

‘cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, 

wmcvnx AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR 

wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi 

eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| 

evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| 
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wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K 

wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a 

†d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK 

nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  

Rb wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv 

dvqvi K‡i Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg 

†`vZvjvq hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i| 

 
Zvici Avwg mn Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi 

wZbZjvi GKUv evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i 

wbqv hvq| Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj| wmcvnx nvwee Avi 

wmcvnx kvnxb `iRv bK K‡i| GUv K¨v‡Þb Zvbfx‡ii evmv| K¨v‡Þ‡bi 

¿̄x `iRv Ly‡j †`q| N‡i Xy‡K Avgiv mevB wg‡j g¨vWvg‡K wbh©vZb Kwi 

Ges evmv Zj−vmx Kwi|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that it is evident from the evidence of prosecution witnesses as 

well as the confessional statement of the condemner/appellant 

and that of the co-accused Sepoy Ibrahim (C.S. 68) that he took 

up arms ammunition by plundering kote and magazine and 

actively participated to the occurrence in committing murder 

and other atrocities together with other rebellions having 

assembled unlawfully.  

The learned Deputy Attorney General also submits that 

P.W. 40 is the eye witness to the occurrence. From the 

attending facts and circumstances of the case admittedly P.W. 
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40 was the guard-commander at D.G’s residence and he was on 

duty at the relevant time and hour. He being on duty as guard 

commander saw the condemner/appellant and other rebellions 

to appear at the D.G’s residence and at his protest the rebellions 

fired on him and consequently he sustained injury and the 

rebellions including the condemner/appellant entered into the 

residence and afterwards he heard firing sound and hue and cry 

therefrom. It is further admitted from attending facts and 

circumstances of the case that the rebellions committed murder 

there in the wife of D.G. D.G’s guests and his maid servant and 

ransacked his residence. His above evidence finds corroboration 

by the confessional statement of co-accused Sepoy Md. Ibrahim 

(C.S. 68). Although he is a solitary witness but being eye 

witness to that sequence and corroborated by the attending facts 

of the case, his evidence appears worthy of credit.  

The learned Deputy Attorney General further submits 

that the confession of the condemner/appellant is inculpatory. 

He admits in his confessional statement of taking arms from 

kote and ammunition the recording Magistrate certifies it 

voluntary. It is true as well being corroborated by oral evidence.   
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The learned Deputy Attorney General lastly submits that 

prosecution succeeded to prove the charges against the 

condemner/appellant under section 302/149 of the Penal Code 

by convincing evidence and the trial court on proper 

appreciation of evidence rightly found him guilty of the 

offences and sentenced him accordingly and it does not warrant 

any interference and thus the Reference against the 

condemner/appellant be accepted and Cr. Appeal filed on his 

behalf be dismissed. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that in fact prosecution cited 

P.W. 40 and P.W.356 among whom P.W.356 is a formal 

witness, the recording Magistrate of the confession of the 

condemner/ appellant. He admits that he cannot say how many 

days the condemner/appellant was taken on remand, which 

justifies that he did not apply his judicial mind in recording the 

confessional statement of the condemner/appellant. 

Mr. Aminul Islam further submits that P.W.40 did not 

refer the battalion and regiment number of the 

condemner/appellant. He could not say how many persons 



 

 

2020 

named Shahin Sarker were in BDR. Admittedly P.W.40 was the 

guard commander on duty at D.Gs Banglow at the relevant time 

and hour and it appears from the evidence on record that as 

many as 13 guards were on duty with him but none among 

those have been cited as witness to corroborate him. His 

solitary testimony can’t be based on for the conviction of the 

condemner/appellant. 

Mr. Islam also submits that the confessional statement of 

the condemner/appellant was obtained by way of coercion as he 

claimed in his written statement under section 342 of the Code 

of Criminal Procedure cannot be considered as evidence and 

more so  the confessional statement of the condemner/appellant 

is no more but a statement. The condemner/appellant did not 

confess of any offence as of causing any causalities.  

Mr. Islam further submits that the confession of co-

accused finds no corroboration by any other witness and it can’t 

be considered as evidence against the condemner/appellant.  

Mr. Islam lastly submits that prosecution failed to bring 

home the charges against the condemner/appellant by credible 

and reliable evidence and trial court having failed to assess and 
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weigh the evidence on record erroneously found him guilty of 

the offence and sentenced him arbitrarily and it calls for 

necessary interference and as such the Reference as against him 

is liable to be rejected and the Crl. Appeal/Jail Appeal filed on 

his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 
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law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession and the confession of co-accused Sepoy Ibrahim. 

The condemner/appellant Sepoy Md. Shahin Sarker 

stated in his confessional statement– 

‘Avwg †KvqvU©vi Mv‡W©i †Kv‡Z wMqv GKwU ivB‡dj †bB| GKRb A ¿̄avix 

BDR Avgv‡K 20 ivDÛ ¸wj †`q| Zvici Avwg †WBix dv‡g©i wbKU wMqv 

Ae ’̄vb Kwi| †mLv‡b wMqv Avwg A‡bK A ¿̄avix Avevi e‡jb 10/15 Rb A ¿̄avix 

BDR †K †`wL| gvMwi‡ei Avhvb ch©š— †mLv‡b _vwK| Gi †g‡m Avwm| Lvbv 

LvB| A‡bK A ¿̄avix BDR †K †`wL| Gici Avevi ‡WBix dv‡g©i Kv‡Q hvB| 

mvivivZ ILv‡b _vwK|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. The P.W. referred 

above saw him with arms and participating to the occurrence.  

Co-accused Sepoy Ibrahim stated in his confessional 

statement-  

‘cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, 

wmcvnx AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR 

wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi 
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eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| 

evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| 

wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K 

wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a 

†d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK 

nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  

Rb wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv 

dvqvi K‡i Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg 

†`vZvjvq hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i| 

 
Zvici Avwg mn Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi 

wZbZjvi GKUv evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i 

wbqv hvq| Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj| wmcvnx nvwee Avi 

wmcvnx kvnxb `iRv bK K‡i| GUv K¨v‡Þb Zvbfx‡ii evmv| K¨v‡Þ‡bi 

¿̄x `iRv Ly‡j †`q| N‡i Xy‡K Avgiv mevB wg‡j g¨vWvg‡K wbh©vZb Kwi 

Ges evmv Zj−vmx Kwi|’ 

The confession of the co-accused being corroborated by 

the evidence of P.W. 40 it bears relevancy as evidence in view 

of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 40 provides 



 

 

2028 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 40 deposed-  

‘c‡i wmcvnx †mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx Beªvnxg, wmcvnx 

AvjZvd, wmcvnx nvwee, wmcvnx kvnxb, wmcvnx gnmxb,nwvej`vi Rwmg mn Abygvb 

10/15 Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg Zv‡`i cª‡e‡k evav 

w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ ¸wj Avgvi evg wn‡c 

‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj Ki‡Z Ki‡Z wWwR 

Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi wfZ‡i PxrKvi I ¸wji 

kã cvB|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal filed on behalf of the 

condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.75 Havilder/25829 Md. Yousuf Ali @ 

Pisla Yousuf. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence along 

with fine of Tk.1,00,000/-(one lac) having found him guilty of 

offences under Sections 302/149/34 of the Penal Code in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 26 Habilder Bazlur Rashid. 

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.39 Sepoy Golam Kibria 

 P.W.47 Lt. Col. Dr. Ismat Ara 

 P.W.50 Major Sayeed Khan 

 P.W. 71 JCO Naib Subader Md. Hasim Uddin 

 P.W.85 Lanch Naik Md. Delwar Hossain 

 P.W.367 S.K.M Tofayel Hasan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and also 

took consideration of the confessional statement of the condemned 

prisoner. 

 The condemner/appellant in examining him under Section 

342 of the Code of Criminal Procedure adduced evidence of himself 

as D.W.21.  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the occurrence 

from different sources. The name of the condemner/appellant did not 

appear in the F.I.R.   

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed him. 

There happened firing outside Darbar. BDR personnel left Darbar. 

He left Darber and came to his unit of 36 Battalion and on the way 

he came to see in front of canteen the condemner/appellant Habilder 

Yousuf along with J.C.O. Subader Sahidur Rahman, Naik Idris, Naik 

Subeder Aziz, Naik Subeder Sahajahan, Naik Subeder Saidur 

Rahman. Naik Subeder Baten, Naik Subeder Kabir Uddin, Naik 

Subedar Khair, Naik Subadar Ali Akbor, Subedar Ekramul Huq, 

Subeder A. Malek, Subader Bari, Subader Elias, Habilder Sahajahan, 

Habilder Omar, Sepoy Bajlur Rashid and lance Naik Anowar on 

discussion and thereafter he went on 4th floor of ‘E’ Company. He 

also came to see Habilder Maj. Sahajalal to come up on 4th floor and 

asked to come out all. In front of the stair he came to see Subader 

Maj. Sahidur with S.M.G.  Habilder Omar, Subader Ekramul, Sepoy 

Bajlur Rashid, Lance Naik Anowar and others came on 4th floor with 

Col. Mujib and Lt. Col. Enayet, Col. Mujib was taken in a room in 
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front of the stair and Lt. Col. Enayet in another room. He came to 

hear hue and cry to the west side of varanda. Later on he came to see 

the condemner/appellant Habilder Yousuf along with Sepoy Bajlu 

and Lance Naik to come towards East from West with arms. The 

condemner/appellant Habilder Yousuf entered into the room of 

Col. Mujib and fired on him. The condemner/appellant Habilder 

Yousuf and Lance Naik Anowar together dropped the dead body of 

Col. Mujib from 4th floor.  

In cross-examination on behalf of the condemner/appellant, 

he stated that for the cause of dreadful situation he could not reach at 

‘C’ Company but went to ‘E’ Company from Darbar. ‘C’ and ‘E’ 

Company were in the same building having a stair in the middle. ‘E’ 

and ‘C’ company were on 4th floor. The building was about 200´ 

long East-West and wide about 60´/70´. He deposed before the I.O. 

that he went to 4th floor and entered into ‘E’ Company. He did not 

enter into ‘C’ Company. He further stated that condemner/appellant 

Habilder Yousuf and Lance Naik Md. Anowar dropped the dead 

body of Col. Mujib from 4th floor. His residence was in     

Peelkhana. He came out from residence at 6 A. M. and                

went to Darber at 8.30 A. M. and took seat at the last row of NCO’s. 

He left Darber at 9.40 A.M. Line of 36 battalion was 5 / 6 hundred 

yards  far off  from Darber. No  B.D.R.  personnel  prevented him. 
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At about 10 A.M. he came to the mess canteen. It was about 

10.08/09 hours when he went to ‘E’ Company. He denied the 

suggestion that he deposed falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Subader Maj. Shahidur Rahman, 

Naik Subader Idris, Naik Subader Aziz, Naik Subader 

Shahjahan Ali, Naik Subader Saidur Rahman, Subader Bakki, 

Naik Subader Baten, Naik Subader Mominuddin, Naik Subader 

Abul Khair, Naik Subader Assistant Ali Akbor, Habilder 

Shahjalal, the condemner/appellant Habilder Yousuf Ali, 

Habilder Omar Ali, Sepoy Bazlur Rashid, Lance Naik 

Anowarul Islam, Naik Shambu Kumar Sharma and Habilder 

Nurul Islam all of 36 Battalion with arms on discussion and in 

excited mood. After a while unit commander Lt. Col. Enayetul 
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Hoque and Col. Mojibul Hoque rushed in front of 36 Battalion. 

At that time Subader Maj. Shahidur Rahman, Habilder Omar 

Ali, Subader Ekramul Hoque, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam and some others took up the aforesaid 

army officers on the 4th floor. After a while he came to hear 

firing sound from 4th floor. When he took step to enquire the 

matter he came to see MLSS Saidul. He pointed Maj. Mokbul, 

Sepoy Alim Reza killed him by gun-shot. Thereafter three dead 

bodies were dropped down.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he came with civil dress on 

25.02.2009. He had his leave card with him. Leave address was 

there on the leave card. There was no permission to come at 

Peelkhana on leave. He was not aware of Darbar on 25.02.2009. 

He did not get any information of Darbar from gate No.3. There 

R.Ps. were on duty at the gate. He noticed of normal security. 

No entry pass or seal was given on his leave card. On 

depositing leave card he signed on the register. He deposed 

before the I.O. on 21.04.2009. He left Peelkhana on 25.02.2009 

at about 11 A.M. through gate No.1. At the time of his exit 
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there was no R.P. He had no talk with the condemner/appellant 

for his loan. He denied the suggestion that on 25.02.2009 he 

was at Kachua, Bagerhat and he lodged a G.D. with Katchua 

P.S. having appeared with Kachua Upazilla Chairman. He had 

his posting at Kaptai in 2005. He denied the suggestion that at 

that time he was given warning for his immoral activities with a 

hilly girl. He denied the suggestion that he did not come at 

Peelkhana on 25.02.2009 and that he deposed falsely at the 

instance of the authority. He also admitted that he remained in 

his village on 25.02.2009.  

P.W. 39 deposed that he attended Darbar at 8 A.M. He 

took seat on the floor in Darber Hall. Darber started at 9 A.M. 

At about 9.30 A.M. there happened a hue and cry and every one 

was trying to take exit. At the increasing of firing he came out 

and went to Soldier line of R.S.U.  Later on, he heard a miking 

for taking arms in default threatened to be shot. Being afraid he 

went to a room on 5th floor. Firing was made pointing 

helicopter. Thereafter he came to his own Line. He took shelter 

under the cot. On the night he went to J.C.O’s. mess. There he 

found the rebellions with arms. They were firing off and on. He 
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came there through RSU. He came to see Habilder Yousuf of 

36 Battalion with arms to make searching of M.T Garage. 

Habildar Yousuf asked him of his arms. He claimed himself 

unwell. Habilder Yousuf took him at arms, point to the line of 

RSU. There he found some BDR personnel. Among them he 

identified Lance Naik Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and Saiful, they all were of RSU. He was compelled to 

take stand beside them. The condemner/appellant Subader 

Yousuf took stand with arms in front of them. Naik Subader 

Torab, Habilder, Masud, Zakir, Naik Kayum were taking the 

people to down stair. Torab took him at gun point to the back 

side of hospital and in front of mortuary. There he found two 

trucks and a pick up. He also found Naik Ali Hussain and driver 

Sabuj to stand at a distance. He noticed the vehicles with full of 

dead bodies. At the leadership of condemner/appellant Subader 

Yousuf and Naik Subader Monoranjan, Habilder Zakir, Masud, 

Rafiqul, Naik Bazlu, Shahi, Lance Naik Mozzamel were 

digging earth with ‘‡Kv`vj, ®hmQ¡’. There he found many BDR 

personnel. Torab asked him to participate in digging earth. He 

disclosed that he was unwell and thus they allowed him to stand 
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aside. At about 4.30, A.M. at the leadership of Subader Yousuf, 

Habilder Masud Iqbal, Naik Subader Torab, Naik Subader 

Monoranjan, the condemner/appellant Habilder Yousuf, Naik 

Kayum they hid 40/45 dead bodies under earth. Later on, he 

came back to RSU. On 26.02.2009 at about 3.00 O’clock he 

heard announcement to vacant all around three kilometers  of 

Peelkhana. Thereafter crossing the wall, he left Peelkhana.  

In his cross-examination on behalf of  

condemner/appellant he stated that he deposed before I.O. on 

21.11.2009 and to Magistrate on 22.11.2009. He can’t say 

whether he reffered the No. of the condemner/appellant as 

25829. He further stated that he did not serve in 36 Battalion 

but served with the condemner/appellant. He served with the 

condemner/appellant Habilder Yousuf at Kaptai. He 

admitted that one BDR personnel died while in the custody of 

RAB. He denied the suggestion that he did not find the 

condemner/appellant Habilder Yousuf at the time of 

occurrence and that he deposed falsely against him.  

P.W.47 deposed that she joined in the BDR Hospital as 

gynecologist in March, 2008. On 25.02.2009 Col. Salam asked 
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her to remain in the hospital. While she was on duty in the 

hospital, she heard firing. After a while a waiting-maid took her 

to a room and asked her to put off badge and also making over 

a cotton Sharee asked her to change her uniform. At that time 

10/12 BDR personnel entered into hospital and asked the 

waiting-maid whether any officer was there in the hospital. 

When the waiting-maid replied in negative they threatened her 

life and left the hospital. Thereafter the waiting-maid hid her at 

different places and at one time took her in her residence 

covering her with ‘−h¡lM¡’. She remained there till 5.00 on 

26.02.2009. Later on, she came to hospital in O.T. and 

afterwards left Peelkhana through gate No.1 with her children 

brought by waiting-maid Kanika. She came to know from 

Media that BDR personnel killed 74 persons including 57 army 

officers and after killing the officers the dead body was kept in 

mortuary of the hospital and afterwards graved them together in 

the field of 13 Rifle Battalion. She went to see mortuary and 

graveyard. She found blood stain in the mortuary. She came to 

know that Naik Monoranjan, Naik Subader Torab Ali, Naik 

Subader Fazlul Karim, Sepoy Matin, Naik  Wazed (hospital 
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unit), the condemner/appellant Habilder Yousuf were 

involved in graving the dead bodies together. 

In his cross-examination on behalf of 

condemner/appellant, she stated that the waiting-maid who took 

her in her residence was named Monorama Sarker. She was a 

staff of BDR hospital. She saved her at her own risk. At about 

2.30 P.M. on 25.02.2009 she went to her residence. In her 

residence there was a woman named Basanti. She was kept 

hidden in the bed room. She remained there as identifying 

herself as the daughter of Basanti. The waiting-maid tried to 

cross over the wall for leaving Peelkhana but could not succeed. 

On 26.06.2009, the waiting-maid took him to hospital. She 

denied the suggestion that the husband of the female attendant 

took her to hospital. The residence was in the name of the 

female attendant. The husband of the female attendant was also 

a staff of the hospital and he was named Monoranjan. She 

cannot say whether Monoranjan was a freedom fighter. She 

denied the suggestion that she implicated the accused 

Monoranjan falsely.  
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P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion at BDR head quarter at Peelkhana. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that was scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

at Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Robin and Osman asked him 

to put off his rank and badge and hid himself. He tried to 

contact over telephone with Lt. Col. Enayet.  Neither the 

Commander nor the Deputy Commander received telephone. 

Later on, he came in front of 36 Battalion and there he came to 

see under the tree in front of canteen of 36 Battalion Naik 

Subader Idris, Subader Ekram, Naik Subader Shahjahan, Naik 

Subader Abdul Aziz, Naik Subader Sayeed on discussion with 

J.C.Os. They all hailed from 36 Battalion. After a while 12/13 

BDR personnel appeared before them. Among them he 

identified the condemner/appellant Habilder Yousuf, Sepoy 
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Alim Reza, Sepoy Bazlur and Lance Naik Anower with arms. 

He also came to see M.L.L.S Saifuddin.  

 In his cross-examination on behalf of 

condemner/appellant, he stated that he cannot say the badge 

number of Yousuf. He knew Naik Miraj. He can’t say whether 

Habilder Tarikul was with him in ‘X¡mi¡a LjÑp§Q£’. He deposed 

that with the help of some BDR personnel he crossed the wall. 

He denied the suggestion that he did not know Yousuf. He 

cannot say whether soldier Mobarak was killed by RAB-2 and 

that he deposed falsely. 

P.W.71 deposed that on 25.02.2009 he was on duty at 

hospital. He heard firing at 9.30 A.M. from the side of Darbar. 

Many a men were running towards hospital. At about 10.30 

many BDR personnel came into hospital with violent mood. He 

came to see Helal of 13 Battalion, the condemner/appellant 

Habilder Yousuf, 30109 Habilder Humayun with S.M.G and 

grenade, Naik Ziaul with S.M.G, Sepoy Rahim with Rifle and 

Pistol, Naik Guljar with S.M.G, Subader Ramendro Nath with 

S.M.G. Naik Agnaishar with S.M.G., Lance Naike Enamul 

Kabir with grenade, Sepoy Ziauddin and Sepoy  Alamgir, 
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Sepoy Ariful with Rifle, Sepoy Anowar with Pistol, Sepoy 

Moyazzem, Sepoy Monowar, Sepoy Razzaque with rifle, Sepoy 

Zabayer with grenade, Sepoy Lelin Chakma with grenade, 

Sepoy Rffiqul with Rifle and Sepoy Yousuf with S.M.G. Later 

on he also came to see the condemner/appellant Habilder 

Yousuf, Habilder Humayun, Naik Subader Helal, Sepoy Abdur 

Rahim to move on a pick-up with arms. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. on 

08.11.2009. Habilder yousuf hailed from 36 Battaliion. He 

could identify him and his No. with the register. Habilder 

Yousuf did not work in the hospital. He denied the suggestion 

that he deposed falsely. 

P.W.85 deposed that on 25.02.2009 he was on duty with 

R.P. Sepoy Billal beside drill room. He heard firing at 9.30 

A.M. The rebellions were miking. He went to Sainik Mess at 1 

P.M.  On his way he came to see the condemner/appellant 

25829 Habilder Yousuf. J.C.O. 4696 Subedar Ekramul Huq, 

J.C.O. 6271 Naib Subedar Abdul Aziz, 4555 Naik Subader 
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Sahajahan, 56597 Sepoy Mostafa Kamal to move around with 

arms.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that at the time 

of occurrence the condemner/appellant was in the hospital and 

that he was taken in the office of RAB and being threatened 

deposed falsely.  

P.W.367 deposed that he recorded the confessional 

statement of the condemner/appellant Habilder Yousuf on 

05.04.2009. He identified his confessional statement as exhibit 

703 and his signature as exhibit 703/1.  

In cross-examination on behalf of the 

condemner/appellant he stated that the accused was taken 

before him after remand. He denied the suggestion that accused 

shown him his injury over two legs. At present the accused 

bears injury. The injury was not shown to him at the time of 

recording his statement. He can’t say whether Mobarak was 

taken before him with the condemner/appellant and that 

Mobarak was died during remand. The condemner/appellant did 

not tell him of any torture. He denied the suggestion that I.O. 
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Kahar Akenda was present before him at the time of recording 

of the confession of the condemner/appellant. He denied the 

suggestion the condemner/appellant did not make any 

confession and that he did not follow the provision of law in 

recording his confessional statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 23.03.2009 and took him on 

remand for 15 days at 4 times. After remand he send him to 

court for the last time on 05.04.2009. In police forwarding 

dated 23.03.2009 it was referred that there was no injury in the 

person of the appellant. Before court it was shown that the 

appellant used to walk on ØLÉ¡Q. The appellant also showed the 

court -a¡l nl£−ll ¢LR¤ Awn E−J¡me L®l ®cM¡e ®k, a¡l Eiu El¦l (thigh) 

Hl HLV¡ ¢hl¡V Awn ®b−L j¡wp Afp¡l−Zl L¡l−Z SMj q−u B−Rz He can’t 

remember whether Naik Mobarak was arrested along with the 

appellant. He denied the suggestion that Naik Mobarak was 

done to death for the cause of torture. He can’t say whether a 

UD case and later on, New Market PS case No. 2 dated 

02.10.2009 was filed on the above incident. He denied the 
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suggestion-¢lj¡−ä ¢e−u Bp¡j£l Eiu thigh H Electric shock ®cC h¡ I 

L¡l−Z a¡l Thigh eÖV q−u k¡u h¡ Electric Shock ¢c−u a¡l f¤l¦o¡‰ ¢Qla−l 

eÖV L®l ¢c−u¢R h¡ Ae¤l¦f AhØq¡u 6-8-09 a¡w Bp¡j£−L Bc¡m−a EfØq¡fe 

L¢l h¡ Bj¡l ¢ekÑ¡a−el L¡l−Z ®p 164 Statement ®cuz paÉ e−q Bj¡l 

¢ekÑ¡a−el L¡l−Z 11-4-09 a¡w Bp¡j£−L q¡pf¡a¡−m i¢aÑ Ll¡ qu h¡ ®pC L¡l−Z 

5-12-09 a¡w fkÑeº a¡−L BSMMU-®a i¢aÑ L−l ¢Q¢Lvp¡ Ll¡−e¡ qu h¡ ®pM¡−e 

a¡l Surgical Operation  Ll¡ qu h¡ Eq¡l ra ¢Qq² Bp¡j£l N¡−u HMeJ 

¢hcÉj¡ez paÉ e−q B¢j phÑ−no ®k¢ce Bp¡j£−L ®L¡−VÑ ®fËZl L¢l ®p¢ce Bp¡j£l 

Thqwh ¢Rm e¡z paÉ e−q ®k¢ce Bp¡j£ 164 statement fËc¡e L−l ®p¢ce B¢j 

Bp¡j£l p¡−b Metropolition Magistrate Hl p¡j−e Ef¢Øqa ¢Rm¡jz P.W. 

71 hailed from Medical Unit and the appellant hailed for 36 

Battalion. He deposed before him that he identified the accused 

from the Registrar of the Hospital. He did not find anything that 

at the time of the occurrence the appellant had his duty in 

Hospital Unit. He further deposed that about 400 Sepoys were 

waiting in MI room. He did not mention the badge No. of the 

appellant in his 164 statement. He stated that there is no witness 

or accused named Habilder Bazlur Rashid excepting P.W.26. 

The 161 statement of P.W.26 was recorded on 21.05.2009. His 

statement was recorded by his officer. On that day he 
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performed other works of investigation. P.W.26 did not specify 

time when he saw. He denied the suggestion that P.W.26 was 

an offender and he cited him as witness falsely. In service 

record the appellant has been named as Md. Yousuf Ali. None 

of the P.Ws 26, 37, 39, 47, 50 and 85 used the name of the 

appellant as ’¢fRm¡ CER¤g’ in their statements. He denied the 

suggestion that he obtained the confession of the appellant by 

way of oppression and implicated him falsely.  

The Confessional Statement of Havilder Yousuf runs 

as under- 

 “B¢j 36 hÉ¡V¡¢mu¡−el pcpÉz Na 23/02/09 Cw a¡¢lM Bj¡−cl 36 

l¡C−gm hÉ¡V¡¢mu¡−el g¢mw Hl pju Lj¡ä¡l e¡−uL ¢pl¡S Bj¡−cl h−m 

24 J 44 l¡C−gm hÉ¡V¡¢mu¡−e ¢LR¤ ¢mg−mV f¡Ju¡ ®N−Rz B¢j ö−e¢R I 

¢mg−m−V BDR pcpÉ−cl 100% ®lne f¤¢m−nl eÉ¡u ¢pj¡¿¹i¡a¡ hª¢Ü 

Hhw f¤¢m−nl eÉ¡u ¢h−cn£ ¢jn−el p¤−k¡N Hl c¡h£l Lb¡ ®mM¡ ¢Rmz 

24/02/09 Cw a¡¢lM j¡ee£u fÐd¡ej¿»£ J ül¡øÌ j¿»£ Bj¡−cl fÉ¡−lX 

f¢lcnÑe L−lez B¢j cnÑL ¢qp¡−h Ef¢ÙÛa ¢Rm¡jz Eš² fÉ¡−lX NË¡E−ä 

Ef¢ÙÛa ¢Rm¡jz Bj¡l p¡−b mÉ¡¾p e¡−uL ¢p¢ŸL q¡¢hmc¡l S¡m¡m (36 

hÉ¡V¡¢mu¡e) Eš² fÉ¡−lX Ae¤ù¡−e Ef¢ÙÛa ¢Rm¡jz Aaxfl Na 25/02/09 

Cw a¡¢lM q¡¢hmc¡l n¡qS¡m¡m p¡wúª¢aL (f¡Nm¡ ¢SjM¡e¡l) pLm Ae¤ù¡e 

pL¡m 6.30-7.45 Hl j−dÉ pÇfæ L−lz Aafl  fÐ¢a ®L¡Çf¡e£ q−a 27 

Se L−l fÉ¡−lX L−l clh¡l q−m fÐ−hn L¢lz B¢j ph¡l ¢fR−el p¡¢ll 

B−Nl p¡¢l−a h¢pz L−ZÑm j¤¢Sh¤m qL ¢hÐ−Nx ®Se¡−lm Bë¥m h¡¢l−L 

ö−iµR¡ ¢l−f¡VÑ fÐc¡e L−lz f−l ®L¾cÐ£u S¡−j jp¢S−cl dj£Ñu ¢nrL ®j¡x 
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¢R¢ŸL¥l lqj¡e ®L¡l¡e ®amJu¡a L−lz Aaxfl D.G j−q¡cu hš²hÉ öl¦ 

L−lez 

Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 
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Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz 

clh¡l q−m k¡C B¢j mÉ¡¾p e¡−uL jm¤ MLSS p¡Cg¥¢Ÿe, NCE  Bh¤m, 

NCE S¡j¡m pq BlJ 4/5 Sez Bjl¡ pL−m ¢j−m lš² f¢lú¡l L¢lz 

Bjl¡ ®a¡u¡−m f¤l¡ae CE¢egÑj J f¡¢e ¢c−u lš² f¢lú¡l L¢lz 

Aaxfl q¡pf¡a¡−ml N¡¢s−a Q−l ®S.¢p.J ®j−p k¡Cz I M¡−e HL 

p¤−hc¡l ¢Rmz I M¡−e DAD e¡¢pl pLm m¡n f¤¢s−u ®gm−a h¡ c¡ge 

¢c−u ®gm−a h−mz aMe 4/5 Se ®S.¢p.J Ef¢ÙÛa ¢Rmz ®S.¢p.J ®j−p 
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l¦−j p¤−hc¡l ®j¡Ù¹g¡-®L ®c−M¢Rz p¤−hc¡l ®j¡Ù¹g¡ p¤−hc¡l CEp¤g-®L 

Bj¡l p¡−b ®k−a h−mz 

Bjl¡ 2 Se ¢j−m q¡pf¡a¡−ml ¢fR−e jl−Q¡u¡l£l p¡j−e k¡Cz −pM¡−e 

¢N−u VQÑ m¡CV ¢c−u D.G p¡−q−hl m¡n N¡¢s−a ®cM−a f¡Cz ®pM¡−e 

BlJ A−eL m¡n ®cM−a f¡Cz B¢j 36 hÉ¡V¡¢mu¡−e N¡¢s ¢e−u H−p e¡¢jz 

p¤−hc¡l CEp¤g ®m¡LSe pwNËq L−l−Rz m¡n…−m¡ pvL¡−ll SeÉz 

f−l j¡C¢Lw ö¢ez p¡l¡l¡a j¡C¢Lw quz j¡C¢Lw Hl ®ea«aÅ ®cu q¡¢hmc¡l 

j¡j¤ez Aaxfl 26/02/09 Cw a¡¢lM DAD °a±¢qc h−m, ®L¡e ®N−Vl 

AÙ» ®a¡m¡ k¡−h e¡ Hhw pL−mC i¡l£ AÙ» ¢c−u ¢XE¢V Llz pLm 

¢pf¡q£−cl q¡−a ®NË−eX ¢Rm Hhw R¡−c i¡l£ AÙ» m¡N¡−e¡ ¢Rmz Bj¡−cl 

L¡−R aMe 1¢V SMG (6ew h¡V) 28 l¡Eä …¢m ¢Rmz Bj¡l ®eJu¡ 30 

(¢œn) l¡Eä …¢ml j−dÉ 2 l¡Eä …¢m B¢j L−eÑm j¤¢Sh-®L qaÉ¡l pju 

hÉhq¡l L−l¢Rz 26/02/09 Cw a¡¢lM ¢hL¡m 5.30 ¢j¢e−Vl ¢c−L B¢j 

1ew ®N−Vl ®Q±¢Ll Jfl AÙ» J …¢m…−m¡ ®l−M q¡¢hmc¡l p¡m¡E¢Ÿe−L 

h−m clS¡ ¢c−u h¡¢ql q−u f¡¢m−u k¡Cz Bj¡l aMe BDR Hl Dress 

fl¡ ¢Rmz HC Bj¡l Sh¡eh¾c£z” 

 

The condemner/appellant as D.W.21 deposed that on 

25.02.2009 he came to Peelkhana at 7.30 A.M. He attended 

Darbar and took seat at the last row of Habilders. Suddenly he 

heard a sound and became surprised. Col. Anis told them to go 

to their unit. He tried to go to 36 Battalion through main road 

but could not reach there. All on a sudden some persons with 

mask put off his badge. Thereafter, he went to M.I. room. He 

could not understand what was happening. He did not see any 

one to make firing. He remained in M.I. Room whole over the 
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night and the following day. After miking on 26.02.2009 he 

went to residence through gate No.1 C.I.D interrogated him. On 

08.03.2009 he was taken by a person wearing black cloth 

folding his eyes by a pick-up and was put under physical 

torture. He submitted all papers in support of his treatment and 

still he is under treatment.  

In cross-examination on behalf of the state he stated that 

he is a trained soldier and he can operate Rifle and S.M.G. He 

came out from Darbar at about 9.15 A.M. and went to 36 

Battalion. On his way he did not find the BDR personnel. He 

fell in front of black cloth hearing hijackers. He heard speech of 

D.G. He did not see any armed person to enter into Darbar. He 

can’t say whether an armed person entered into Darbar and 

another armed man followed him. He did not see anybody to 

come out from Darbar. He did not see armed person in Darbar. 

While he was coming out from Darbar he saw the officer on the 

stage. He also saw D.G. to seat on the stage. He knew Col. 

Mujib, Lt. Col. Enayet, Maj. Humayun Kabir, Maj. Meshbah, 

Maj. Sayeed, Maj. Ali. They all were present in Darbar Col. 

Mujib, Col. Enayet and Maj. Mokbul have been killed. Later 



 

 

2051 

on, he came to know that Col. Mujib and Col. Enayet was killed 

and their dead bodies were threw down from 4th floor. Lt. Col. 

Enayet was his commandant. He did not take notice of Col. 

Enayet at the outset of occurrence. His 21C was Maj. Mokbul. 

He also did not take notice of him. His Naib Subedar was 

Kabir. He did not inform him of the occurrence. He did not go 

to his unit according to the instruction of Col. Anis. Instead of 

that he took shelter in M.I. room. Before taking him in 

Peelkhana his M.I. test were taken till 26.02.2009. He did not 

take any information whether D.G. was killed or survived. He 

took oath to carry out the order of the authority. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. His participation in unlawful assembly, taking away 

arms and ammunition by way of plundering kote and magazine, 

killing of army officer particularly Maj. Mujibul Hoque and 

causing disappearance of evidence by throwing the dead bodies 

in the manhole find corroboration by his confessional statement 

as recorded by 367. He submits that his confession appears 

inculpatory, voluntary and true and it bears evidentiary value.  

The learned Deputy Attorney General also submits that 

the P.Ws. 26, 37, 39, 50, 71, 85 all are eye witnesses to the 

occurrence. P.W. 26 saw the condemner/appellant in an 

unlawfully assembly with other rebellions and on discussion 

among themselves and further saw him to kill Col. Mujib by 

firing- ‘nvwej`vi BDp¤h Zvi nv‡Z _vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i|’ 

P.W. 37 and 39 also saw him on discussion with arms and to 

look for army officers. P.W. 39 further saw him to cause 
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disappearance of dead bodies on the night following the day 

25th Feb, 2009 in furtherence of their common object. The 

evidence of P.W. 47 although appears as hearsay in nature but it 

is corroborative to the attending facts and circumstances of the 

case. It is an undeniable fact that dead bodies of army officers 

were graved together inmasse in the field of 13 Rifle Battalion. 

P.W. 50 also saw him having armed in unlawful assembly with 

other rebellions and on discussion with them. P.W. 71 saw him 

in the hospital with arms. P.W. 85 also saw him with arms and 

to move around with other rebellions. The condemner/appellant 

adduced his own evidence as D.W. 21. From his evidence it 

also appears that at the relavent time and hour he was in Darbar. 

His evidence in no way proves his innocence rather provides 

admission to his participation to the  occurrence.     

The learned Deputy Attorney General further submits 

that testimonies of the P.Ws. are corroborative, consistent as to 

his formation of unlawful assembly and active participation to 

the killing of army officers and causing disappearance of 

evidence.  



 

 

2054 

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

and to dismiss the Cr. Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are tainted witness and there evidence apparently appears false. 

P.W.26 admitted that he belonged to ‘C’ company but claims to 

go to ‘E’ company. He further admitted that ‘E’ and ‘C’ 

company in the same building and there was the stair in the 

middle. So his claim that he could not reach to ‘E’ company 

can’t be believed. He claims that the dead body Col. Mujib was 

dropped from 4th floor. The finding of the autopsy report of Col. 

Mujib exhibit 221 does not find consistency with his testimony. 

No fracture appears on the dead body. It appears from the record 
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that the confession of the condemner/appellant was recorded on 

05.04.2009 and his statement under 161 was recorded on 

21.05.2009. It is evident that he deposed falsely accordingly to 

the instruction of the investigation officer. P.W.37 although 

claims to remain in the same sequence as that of 26 but their 

statement is not corroborative with each other. Admittedly he 

was on leave and remained in his village on 25.02.2009. He had 

no reason to appear in the line of his Battalion. He is out and out 

a tutored witness and his evidence appears unacceptable. The 

evidence of P.W.39 does not bear any substance. He claims to 

see the condemner/appellant in searching M.T. Garage with arms 

at 12.30 on the night following 25th and further claims to see at 

4.30 A.M. in graving 40/45 dead bodies at the leadership of the 

condemner/appellants. From his evidence it appears that he 

accompanied the accused in mass-graving but for the cause of 

adducing false evidence he was exempted from the accused list. 

The evidence of P.W.47 is hearsay in nature. The evidence of 

P.W.50 also does not bear any substance. He simply saw the 

condemner/appellant on discussion with others. He did not 

disclose any culpability of the condemner/appellant to any 
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offence. Moreover his evidence is contradictory with P.W.37. 

The testimony of P.W.71 claiming as many as 19 persons 

including the condemner/appellant to see with specific different 

categories of arms in their hands is quite impracticable and 

unusual and such evidence appears tutored. His statements under 

section 161 and 164 were recorded on the same date. It is 

apparent that to compel him to adduce false evidence his 164 

statement was recorded together with 161 statement on the same 

day. The evidence of P.W.85 also does not bear any substance. 

He claims to see the condemner/appellant to move around with 

arms. He did not disclose any culpability of the 

condemner/appellant to any offence. From his evidence as D.W. 

21 it appears that at the outset of the occurrence he succeded to 

come out from Darbar and remained in his residence afterwards 

and thus he had no participation to the occurrence.  

Mr. Md. Aminul Islam further submits that the confession 

of the condemner/appellant is a production of torture and thus 

can’t be taken in to consideration as evidence.  P.W.367 himself 

took notice of his injures on his leg at the time of hearing which 

he sustained being tortured on remand. Recording Magistrate 
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himself admitted that he was taken before him after remand. 

Moreover the confession was duly retracted by the 

condemner/appellant and a retracted confession bears not 

evidentiary value and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 
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appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Havilder Yousuf Ali stated in 

his confessional statement– 

“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 
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q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 
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f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz 

 

clh¡l q−m k¡C B¢j mÉ¡¾p e¡−uL jm¤ MLSS p¡Cg¥¢Ÿe, NCE Bh¤m, 

NCE S¡j¡m pq BlJ 4/5 Sez Bjl¡ pL−m ¢j−m lš² f¢lú¡l L¢lz’ 

Although he claims that his confession was obtained by 

way of oppression but no tengible evidence appears to its 

support. The recording Magistrate P.W.367 certified the 

confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 39, 47, 

50, 71, 85 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to impliment their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 26 deposed-  
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‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b| c‡i ‡jt Kt 

Gbv‡q‡Zi jvk my‡e`vi knx` I Ab¨ Rb 4_© Zjv †_‡K  †d‡j †`q|  Avwg wmwo 
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w`‡q wb‡P bvgvi mgq 2q Zvjv †M‡j M.L.S.S mvBdzwÏb e‡j †gRi gKeyj 2q 

Zvjv cwðg cv‡k¦© Av‡Q| ZLb wmcvnx Avjxg †iRv  cwðg cv‡k¦©i i“‡g hvq A ¿̄ 

nv‡Z †gRi gKeyj‡K †m ¸wj K‡i nZ¨v K‡i|’ 

P.W. 37 deposed- 

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i| Zv‡`i  3wU jvk Dci †_‡K 

wb‡P †d‡j †`q|’ 
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P.W. 39 deposed-  

‘Avwg RSU w`‡q Avwm| 36 e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq 

Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| †m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ 

†Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| 

ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` 

Avjx, Gg`v ỳj nK, gwRei, bvRgyj mvBdzj †K †`wL mevB RSU Gi| Avgv‡K 

Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| 

bv‡qK my‡e`vi †Zvive| nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv 

†jvKRb‡K bx‡P bvgvB‡Z‡Q| †Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji 

wcQ‡b gviPzqvixi mvg‡b wb‡q hvq †mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q 

_vK‡Z †`wL| bv‡qK Avjx û‡mb †mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q 

Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© jvk| my‡e`vi BDQze I bv‡qK my‡e`vi 

g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ 

bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ 

wQj| †Zvive û‡mb Avgv‡K MZ© Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv 

†_‡K weiZ K‡i| cv‡k w`‡q e‡m _vwK| Abygvb ivwÎ 4
1
2  Uvq my‡e`vi BDQze 

nvwej`vi gvmy` BKevj bv‡qK my‡e`vi †Zvive, bv‡qK my‡e`vi g‡bviÄb, 

nvwej`vi BDQze, bv‡qK KvBqyg‡`i †bZ…‡Z¡ Abygvb 40/45 wU jvk gvwU Pvcv 

w`‡q P‡j hvq|’ 
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From his cross-examination it appears that he served with 

the condemner/appellant at Kaptai. 

P.W. 47 deposed- 

‘nZ¨vi ci jvk nmwcUv‡j giPzqvix‡Z wb‡q hvq I 13 ivB‡d‡ji gv‡V 

MYKei †`q| Avwg giPzqvix I MbKei †`L‡Z hvB c‡i| giPzqvix‡Z i‡³i `vM 

wQj Rvb‡Z cvwi bv‡qK my‡e`vi gbiÄb bv‡qK my‡e`vi †Zvive Avjx, bv‡qK 

my‡e`vi dRjyj Kwig, wmcvnx gwZb, bv‡qK Iqv‡R` (nvmcvZvj BDwbU) 

nvwej`vi BDmye Giv Mb Kei †`Iqvi m‡½ RwoZ wQ‡jb|’ 

P.W. 50 deposed-  

‘mKvj 9
1
2  Uvq ¸wji kã cvB| wKQz¶b ci wmcvnx Imgvb Avgvi 

Awd‡m Av‡m I e‡j `iev‡i ¸jv¸wj n‡q‡Q| wmcvnx iweb I Imgvb Avgvi 

i¨vsK e¨vR Ly‡j Avgv‡K jyKv‡Z Aby‡iva K‡i| Avwg AwabvqK †jt Kt 

Gbv‡qZ‡K †dvb Kwi| AwabvqK I Dc AwabvqK †KD Avgvi †dvb wiwmf K‡i 

bvB| c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b Avg 

Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, bvt 

my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ JCO 

†`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi †jvK| 

wKQz¶b c‡i 12/13 Rb BDR we‡ ª̀vnx Zv‡`i mvg‡b Av‡m| Zv‡`i ga¨ †_‡K 
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nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjyi I j¨vÝ bv‡qK Av‡bvqvi‡K 

†`wL I wPb‡Z cvwi|’ 

P.W. 71 deposed-  

‘10-30 wgt nvmcvZv‡j kZ kZ wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| 

we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg wR nv‡Z nvwej`vi BDQye GmGgwR 

nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR I †MÖ‡bW nv‡Z, bv‡qK wRqvDj 

GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j nv‡Z, bv‡qK ¸jRvi GmGgwR 

nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, bv‡qK AwMœ̄ ^i‡K GmGgwR nv‡Z, 

j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW nv‡Z, wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, 

wmcvnx AvjgMxi‡K ivB‡dj nv‡Z, wmcvnx Avwidzj‡K ivB‡dj nv‡Z, wmcvnx 

Av‡bvqvi wc —̄j nv‡Z, wmcvnx †gvqv‡¾g ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj 

nv‡Z, wmcvnx iv¾vK ivB‡dj nv‡Z, wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb 

PvKgv ivB‡dj nv‡Z wmcvnx iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR 

nv‡Z †`‡LwQ|’  

P.W. 85 deposed-  

‘12.30 wgt †ei nB A ¿̄ ¸wj wb‡q we‡ ª̀vnxiv gvBwKs KiwQj 1 Uvi mgq 

ˆmwbK †g‡Q hvB| hvIqvi mgq JCO 4696 my‡e`vi GKivg–j nK JCO 6271 

bv‡qe my‡e`vi Avt AvwRR, 25829 nvwej`vi BDQye, 4555 bv‡qK my‡e`vi 

kvnRvnvb 56597 wmcvnx †gv¯—dv Kvgvj‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z 

†`wL|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.76 Sepoy/57975 Md. Bazlur Rashid.  

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 
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guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the of 

co-accused – Havilder Md. Yousuf Ali (C.S.-75) 

  MLSS Md. Saifuddin Miah(C.S-88)  

P.W.1 is the informant, but he is not the eye witness to 

the occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. These happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen the 
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condemner/appellant Sepoy Bajlur Rashid along with Habilder 

Yousuf, J.C.O. Subader Sahidur Rahman. Naik Idris. Naik 

Subeder Aziz, Naik Subeder Sahajahan, Naik Subeder Saidur 

Rahman. Naik Subeder Baten, Naik Subeder Kabir Uddin, Naik 

Subedar Khair, Naik Subadar Ali Akbor, Subedar Ekramul 

Huq, Subeder A. Malek, Subader Bari, Subader Elias, Habilder 

Sahajahan, Habilder Omar, and Lance Naik Anowar on 

discussion and thereafter he went on 4th floor of ‘E’ Company. 

He also came to see Habilder Maj. Sahajalal to come up on 4th 

floor and asked to come out all. He further came to see Subader 

Maj. Sahidur with S.M.G. in front of stairs. The 

condemner/appellant Sepoy Bazlur Rashid along with   

Habilder Omar, Subader Ekramul, Lance Naik Anowar and 

others took up Col. Mujib and Lt. Col. Enayet, Col. Mujib on 

4th floor in a room in front of the stair and Lt. Col. Enayet in 

another room. He came to hear a hue and cry to the west side of 

veranda. Later on, he came to see the condemner/appellant 

Sepoy Md. Bazlu, habilder Yousuf and Lance Naik Anowar to 

come with arms towards East from West. Habilder Yousuf 

entered into the room of Col. Mujib and fired on Col. Mujib. 
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Habilder Yousuf and Lance Naik Anowar together dropped the 

dead body of Col. Mujib from 4th floor. When he came on 2nd 

floor MLSS Saiful pointed that Maj. Mokbul is on 2nd floor to 

the west side. Sepoy Alim Reza moved towards west with arms 

and fired on Maj. Mokbul.  

In cross-examination on behalf of the 

condemner/appellant he stated that he and condemner/appellant, 

both are the members of 36 Battalion. Among the persons he 

could identify 18 persons who are on discussion. He denied the 

suggestion that the condemner/appellant was not there. He 

reiterated that condemner/appellant was found present there. He 

deposed before the I.O. that the rebellions took an officer on the 

4th floor. He denied the suggestion that he did not depose before 

I.O. that he saw the condemner/appellant with arms. For the 

cause of dreadful situation he could not reach to ‘C’ Company.  

He denied the suggestion that he himself killed the 

commandant.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 
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At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 

Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Sepoy Bazlur Rashid, Subader 

Maj. Shahidur Rahman, Naik Subader Idris, Naik Subader 

Aziz, Naik Subader Shahjahan Ali, Naik Subader Saidur 

Rahman, Subader Bakki, Naik Subader Baten, Naik Subader 

Mominuddin, Naik Subader Abul Khair, Naik Subader 

Assistant Ali Akbor, Habilder Shahjalal, Habilder Yousuf Ali, 

Habilder Omar Ali, Lance Naik Anowarul Islam, Naik Shambu 

Kumar Sharma and Habilder Nurul Islam 36 Battalion on 

discussion with arms and excited mood. After a while unit 

commander Lt. Col. Enayetul Hoque and Col. Mojibul Hoque 

rushed in front of 36 Battalion. At that time Sepoy Bazlur 

Rashid, Subader Maj. Shahidur Rahman, Habilder Omar Ali, 

Subader Ekramul Hoque,  Lance Naik Anowarul Islam and 

some others took up the aforesaid army officers on the 4th floor. 

After a while, he came to hear firing sound from 4th floor. There 

also he came to see MLSS Saiful pointed arms Maj. Mokbul, 
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Sepoy Salim Reza fired on Maj. Mokbul and killed him. They 

dropped three dead bodies therefrom to downwards.  

In cross-examination on behalf of the 

condemner/appellant he admitted that he is a witness in both the 

cases, the munity as well as the murder. Both the occurrence 

took place on the same day. He stated that he remained in his 

village house on 25.02.2009 and on 24.02.2009 he was in 

residence of his sister. He denied the suggestion that he did not 

see the convict-appellant and that he was also taken by CID for 

interrogation.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion BDR, Head quarter at Peelkhana. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Robin and Osman asked him 
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to put off his rank and badge and hid himself. He contacted 

over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on, he 

came in front of 36 Battalion and there he happened to see 

under the tree in front of canteen of 36 Battalion Naik Subader 

Idris, Subader Ekram, Naik Subader Shahjahan, Naik Subader 

Abdul Aziz, Naik Subader Sayeed  on discussion with J.C.Os. 

They all belonged to 36 Battalion. After a while 12/13 BDR 

personnel appeared before them. Among them he identified the 

condemner/appellant Sepoy Bazlur, Habilder Yousuf, Sepoy 

Alim Reza and Lance Naik Anower with arms. He also came to 

see M.L.L.S Saifuddin.  

 In his cross-examination on behalf of 

condemner/appellant, he stated that he cannot say how many 

persons named Bazlur was there in 36 Battalion. He did not say 

the father’s name of Bazlur. He cannot say the regiment number 

of Bazlur. He saw him to talk from 20 yards away. He did not 

hear their talking but by their dealing he presumed that they 

were making consultation. He denied the suggestion that they 

misappropriated crores of taka from ‘X¡m i¡a LjÑp§Q£’. He came to 
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know later on that in reference to irregularity leaflets were 

served. He denied the suggestion that he did not see the 

convict/appellant on discussion and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 

Rashid excepting P.W.26. The 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 

officer. On that day he performed other works of investigation. 

P.W.26 did not specify time when he saw the 

condemner/appellant. He denied the suggestion that P.W.26 

was an offender and he cited him as witness falsely. The 

appellant was arrested on23.03.2009 and was taken on remand 

for 15 days. He denied the suggestion that the appellant was 

taken to TFI, MI, RAB cell and obtained the confession by way 

of coercion. P.W.37 did not depose in 161 statement that at the 

instruction of the authority he availed the residence of his sister, 

but it was explained in another way. He deposed of 70084 Naik 

Assistant Zia Uddin and 59969 Naik Assistant Rafiqul Islam. 

They are neither witnesses nor accused to the case but he 
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interrogated them. He denied the suggestion that since they did 

not support P.W.37 they were not cited as witnesses. P.W.37 

deposed of ‘civgk©’ but he did not particularly pointed out where 

the rebellions were involved in ‘civgk©’ but he deposed that he 

saw them in front of Line on ‘civgk©’. At the time of occurrence 

P.W.37 was on leave. He can’t say when he left Peelkhana and 

returned to Peelkhana. He did not seize any papers in respect of 

his leave. He also did not find out any paper as to his 

appearance on 25.02.2009. He denied the suggestion that he 

created him as witness. P.W.50 referred the name of two 

Sepoys- Robin and Osman. He examined Robin but did not cite 

him as witness.  He denied the suggestion that P.Ws. 26 and 37 

are fictitious witnesses and he cited them falsely for purpose of 

the case.  

The confessional statement of co-accused Md. Yousuf 

Ali runs as under- 

“Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 



 

 

2079 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  
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B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

The confessional statement of Co-accused MLSS Md. 

Saifuddin Miah runs as under- 

“.........Avwg I nvwej`vi mnKvix Avï‡Zvl e‡m wWDwU Ki‡Z _vwK| 

Awd‡m G‡m Avwg wmI K‡Y©j Gbv‡qZ, †gRi gKeyj m¨vi‡K †`wL| 

†cŠ‡b 9 Uvi w`‡K Zviv mevB `ievi n‡ji w`‡K P‡j hvb| mKvj †cŠ‡b 

10.00 Uvi w`‡K Awd‡mi cÖavb mnKvix bv‡qK my‡e`vi Avjx AvKei 

Awd‡m †`Š‡o Av‡m Ges Uzwc Ly‡j gv_vi Nvg gy‡Q| †m †Kvb K_v e‡j 

bv| Avwg eviv›`vq hvB| ZLb K‡qKRb wmcvnx I bv‡qK‡K †`Š‡o 

Avm‡Z †`wL| bv‡qK Igi Avjx G‡m e‡j †h, `ievi n‡j eªvk dvqvi 

n‡”Q| wmcvnx knx`I wmcvnx bvwRg GKB K_v e‡j| Gi 5 wgwbU c‡i 

30/35 Rb wmcvnx, †K‡gv †MwÄ I dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, 

†m±i KgvÛvi gywRe I ‡gRi gKeyj †K wN‡i wb‡q Awd‡mi w`‡K Av‡m| 

wmI Gbv‡qZ m¨vi †m±i KgvÛvi K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi 

Avcwb Avgvi Awd‡m e‡mb, Avwg MÛ‡Mvj _vgvq Avwm| Gi g‡a¨ †KvZ 

fv½vi kã cvB| H 30/35 R‡bi g‡a¨ nvwej`vi Rvjvj‡K wPb‡Z cvwi| 

†j: K‡Y©j Gbv‡qZ m¨vi †Kv‡Zi w`‡K †h‡Z PvB‡j nvwej`vi Rvjvj 

Zv‡K †h‡Z evav †`q Ges Zv‡K ‡`vZjvi wmwo‡Z DwV‡q av°v w`‡q Dc‡i 

DV‡Z e‡j| wmI m¨vi †`vZjvq D‡V Gm.Gg. †Kv_vq| nvwej`vi †gRi 

†Kv_vq e‡j wPrKvi Ki‡Z _v‡K| Gi g‡a¨ Awd‡m emv bv‡qK Igi 

Avjx, wmcvnx wbRvg I knx` †Kv‡Zi w`‡K P‡j hvq| H mgq Pviw`‡K 

¸wji kã ïb‡Z cvB| nvwej`vi Rvjvj I Zvi mv‡_ _vKv 30/35 mn 

wmcvnx mevB †Kv‡Zi w`‡K †`Š‡o hvB| nvwej`vi Rvjvj wmI mv‡ne‡K 
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†Kv‡Zi w`‡K †h‡Z evav w`‡j Awd‡mi mvg‡b wWDwUiZ Aviwc nviæb 

euvwk evwR‡q Rvjvj‡K wb‡la Ki‡j Rvjvj Zv‡K evav †`q| wKQzÿ‡bi 

g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj Ki‡Z Ki‡Z 

e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ wb‡q 

D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 

ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx 

Avjxg †iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges 

nvwej`vi BDmyd I wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv 

mevB Awd‡mi wewfbœ RvqMvq hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, 

wmcvnx Avjxg †iRv, wmcvnx eRjy I j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv 

Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q 

Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K 

†`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j 

†h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, 

ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg 

Awd‡mi wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j 

Gbv‡qZ m¨v‡ii i³v³ jvk c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K 

`vwo‡q †Kvbw`‡K hve wPšÍv Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci 

†_‡K wb‡P coj| †`wL †h †hUv †gRi gKey‡ji jvk|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common                                             deposed- 

‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ and P.W. 575 further  

deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ 

®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and afterwards having assembled 
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unlawfully with the sound ‘S¡N¡’ in furtherance of the common 

object of uprooting the army officers from BDR, as P. W. 277 

deposed as he heard to say the rebellions ‘BDR H B¢jÑ A¢gp¡l 

b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e ®j−l ®gm¡ q−h’ took up arms by 

way of plundering kote and magazine and actively participated 

to the occurrence causing death of 74 persons including 57 

army officers and other atrocities. 

The learned Deputy Attorney General also submits that 

all the P.Ws. 26, 37 and 50 are eye witnesses to the occurrence. 

P.Ws. 26 and 37 saw him the condemner/appellant in an 

unlawful assembly with other rebellions and on discussion 

among themselves and further saw him to take away Col. Mujib 

and Lt. Col. Enayet on 4th floor with arms in hand and the 

rebellions killed both of them threat and finally dropped down 

their dead bodies. P.W. 50 also saw the condemner/appellant 

with arms on discussion with other rebellions in front of 

canteen of 36 Battalion.    

The learned Deputy Attorney General further submits 

that the confessional statement of co-accused Md. Yousuf Ali 

(C.S. 75) and that of MLSS Md. Saifuddin Mia (C.S.A. 88) find 
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corroboration to that sequence and the evidence of prosecution 

witnesses and their confessional statements thus bears 

evidentiary value in view of section 30 of the Evidence Act.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

and to dismiss the Cr. Appeal filed on his behalf. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are tainted witness and there evidence apparently appears false. 

P.W.26 admitted that he belonged to ‘C’ company but claims to 

go to ‘E’ company. He further admitted that ‘E’ and ‘C’ 

company were in the same building and there was the stair in the 

middle. So his claim that he could not reach to ‘E’ company 

can’t be believed. He claims that the dead body Col. Mujib was 
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dropped from 4th floor. The finding of the autopsy report of Col. 

Mujib exhibit 221 does not find consistency with his testimony. 

No fracture appears on the dead body.  

Mr. Islam further submits that P.W.654 admits in his 

cross-examination that there is no other accused or witness 

named Habilder Bazlur Rashid excepting P.W.26 Habilder 

Bazlur Rashid and it further admits that in charge-sheet page 25 

column 7 line 7 Habilder Bazlur was on discussion with others. 

On above admission of I.O. it is evident that P.W.26 himself was 

an accompanies and in order to save him from such liability he 

was cited as witness to adduce false witness. Thus his evidence 

appears unworthy of credit.  

The evidence of P.W.37 although claims to remain in the 

same sequence as that of 26 but their statement is not 

corroborative with each other. Admittedly he was on leave and 

remains in his village on 25.02.2009. He had no reason to appear 

in the line of his Battalion. He is out rightly a tutored witness 

and his evidence appears unacceptable. The evidence of P.W.50 

also does not bear any substance. He simply saw the 

condemner/appellant on discussion with others. He did not 
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disclose any culpability of the condemner/appellant to any 

offence and as such the Reference as against him is liable to be 

rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Havilder Md. Yousuf Ali (C.S. 75) stated in 

his confessional statement– 

‘Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 1¢V L¡−m¡ 

lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a SMG Hhw a¡l 

pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz e¡x p¤−hc¡l B¢SS 

Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 B¢jÑ f¡lpe m¤¢L−u B−Rz 4 

am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl n¡q£c q¡−a SMG, C.Q  p¡Cc 

q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl 

fÊ−aÉ−Ll q¡−a SMG J ¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 

am¡u f§hÑ f¡−nÄÑ L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz 

BHM S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c …¢m L−l 

®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX LÔÑ¡L BLh−ll 

¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  L−l qaÉ¡ L¢lz’ 

Co-accused MLSS Saifuddin stated in his confessional 

statement-  

‘wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj 

Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ 

wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 

ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg 

†iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I 
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wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq 

hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy I 

j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| 

Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui 

`iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L 

wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv 

†M‡Q, ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi 

wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ 

jvk c‡o Av‡Q|’ 

Their confessional statements find support from the oral 

evidence of prosecution witnesses and attending facts of the 

case and bears relevancy as evidence in view of section 30 of 

the Evidence Act. All the P.Ws. referred above saw him with 

arms and participating to the occurrence.   

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  



 

 

2092 

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b|’ 
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P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i| Zv‡`i  3wU jvk Dci †_‡K 

wb‡P †d‡j †`q|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 
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bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 

JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi 

†jvK| wKQz¶b c‡i 12/13 Rb BDR we‡ ª̀vnx Zv‡`i mvg‡b Av‡m| Zv‡`i ga¨ 

†_‡K nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjyi I j¨vÝ bv‡qK 

Av‡bvqvi‡K †`wL I wPb‡Z cvwi| j¨vÝ bv‡qK Av‡bvqvi‡K mk ¿̄ †`L‡Z cvB|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.77 Lance Naik/54561 Md. Anwarul 

Islam. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Habilder Bazlur Rashid. 

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W. 59 Naik Sirajul Islam 

 P.W.86 Naik Md. Shahjahan Mia 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused-  Md. Yousuf Ali (C.S.-75 

    MLSS Md. Saifuddin Miah (C.S-88).   
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He also left Darber and came to his unit of 36 Battalion 

and on the way he came to see in front of canteen the 

condemner/appellant Lance Naik Anowar along with Habilder 

Yousuf, J.C.O. Subader Sahidur Rahman, Naik Idris, Naik 

Subeder Aziz, Naik Subeder Sahajahan, Naik Subeder Saidur 

Rahman, Naik Subeder Baten, Naik Subeder Kabir Uddin, Naik 

Subedar Khair, Naik Subadar Ali Akbor, Subedar Ekramul 

Huq, Subeder A. Malek, Subader Bari, Subader Elias, Habilder 

Sahajahan, Habilder Omar and Sepoy Bajlur Rashid on 

discussion and thereafter he went on 4th floor of ‘E’ Company. 

He also came to see Habilder Maj. Sahajalal to come up on 4th 

floor and asked to come out all. In front of the stair he came to 
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see Subader Maj. Sahidur with S.M.G. He also came to see the 

condemner/appellant Lance Naik Anowar along with Habilder 

Omar, Subader Ekramul Sepoy Bajlur Rashid and others to 

come on 4th floor with Col. Mujib and Lt. Col. Enayet. Col. 

Mujib was taken in a room in front of the stair and Lt. Col. 

Enayet in another room. He came to hear a hue and cry to the 

west side of varanda. Later on he came to see the 

condemner/appellant Lance Naik Anowar along with Habilder 

Yousuf and Sepoy Bajlu to come towards East from West.  

Habilder Yousuf entered into the room of Col. Jujib and fired 

on Col. Mujib. The condemner/appellant Lance Naik Anowar 

and Habilder Yousuf together dropped the deadbody of Col. 

Mujib from 4th floor.  

In cross-examination on behalf of the 

condemner/appellant, he stated that for the cause of dreadful 

situation he could not reach at ‘C’ Company but went to ‘E’ 

Company from Darbar. ‘C’ and ‘E’ Company are in the same 

building having a stair in the middle. ‘E’ and ‘C’ company are 

on 4th floor. The building was about 200´ long East-West and 

wide about 60´/70´. He deposed before the I.O. that he went on 
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4th floor and entered into ‘E’ Company. He did not enter into 

‘C’ Company. He further stated that condemner/appellant 

Lance Naik Md. Anowar dropped the dead body Col. Mujib 

from 4th floor. His residence was in Peelkhana. He came out 

from residence at 6 A.M. and went to Darber at 8.30 A.M. and 

took seat at last row of NCO’s. He left Darber at 9.40A.M. Line 

of 36 Battalion was 5/6 hundred yards far off from Darber. No 

BDR personnel prevented him. At about 10 A.M. he came to 

the mess canteen. It was about 10.08/09 hours when he went to 

‘E’ Company. He denied the suggestion that he denied falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 

Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

to Barak. There he found condemner/appellant Lance Naik 

Anowarul Islam  along with Subader Maj. Shahidur Rahman, 

Naik Subader Idris, Subader Aziz, Naik Subader Shahjahan Ali, 



 

 

2099 

Naik Subader Saidur Rahman, Subader Bakki, Naik Subader 

Baten, Naik Subader Mominuddin, Naik Subader Abul Khair, 

Naik Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid,  Naik 

Shambu Kumar Sharma, Habilder Nurul Islam 36 Battalion 

with arms and excited mood. After a while unit commander Lt. 

Col. Enayetul Hoque and Col. Mojibul Hoque rushed in front of 

36 Battalion. At that time condemner/appellant Lance Naik 

Anowarul Islam  along with Subader Maj. Shahidur Rahman, 

Habilder Omar Ali, Subader Ekramul Hoque, Sepoy Bazlur 

Rashid and some others took up the aforesaid army officer on 

the 4th floor. After a while he came to hear firing sound from 4th 

floor.  

In cross-examination on behalf of the 

condemner/appellant, he deposed before I.O. on 21.04.2009 his 

leave card was signed by DAD Siraj. Subader Bari was his 

company commander and he was aware of his leave. Since he 

was a JCO he did not sign on the register at the gate. He came 

to Peelkhana with a loan application. I.O. did not seize any 

paper to show that he did not enter into Peelkhana on 



 

 

2100 

25.02.2009. He did not deposit leave card on 26.02.2009. He 

can’t say whether the condemner/appellant was a freedom 

fighter. He denied the suggestion that he deposed falsely.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

Peelkhana, 36 Battalion, BDR Head Quarter. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Rabin and Osman asked him 

to put off his rank and badge and hid himself. He contacted 

over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on,  he 

came  in front of 36 Battalion and there happened to see in front 

of canteen of 36 Battalion under the tree Naik Subader Idris, 

Subader Ekram, Naik Subader Shahjahan, Naik Subader Abdul 

Aziz, Naik Subader Sayeed  on discussion with J.C.Os. They all 
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belonged to 36 Battalion. After a while 12/13 BDR personnel 

appeared before them. Among them he identified 

condemner/appellant Lance Naik Anower along with 

Habilder Yousuf, Sepoy Alim Reza and Sepoy Bazlur with 

arms. He also came to see M.L.L.S Saifuddin.  

 In his cross-examination on behalf of 

condemner/appellant, he stated that I.O. took his deposition on 

23.03.2009 in his officer mess. On 25.02.2009 he was entrusted 

with a special duty. He deposed before the I.O. that on that day 

he had the program to go to the office of income tax. He talked 

with commanding officer for about 8.10 to 10.15 A.M. 

Commanding officer went to Darber at about 8.30. Sepoy 

Robin was his runner. There was veranda all around the office 

of 36 Battalion. He came out on the veranda to the north. I.O. 

did not seize his rank and badge. He denied the suggestion that 

knowingfully well of the rebellion over ‘X¡m i¡a LjÑp§Q£’ he did 

not attain Darber. After the occurrence there was investigation 

at unit. He did not bring any complaint against Anower. He 

denied the suggestion that he did not see any BDR personnel to 

commit any offence. At about 9.55 A.M. he left BDR crossing 
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wall to the west. He denied the suggestion that on hearing the 

1st firing he crossed the wall. He communicated the occurrence 

to the officer of DGFI on that day. At first he took shelter in the 

residence at Hajaribagh. He denied the suggestion that he did 

not know Lance Nayek Anowarul Islam as army officer. They 

all were working on that day. He denied the suggestion that he 

had also participation in misappropriating crores of taka from 

‘X¡m i¡a LjÑp§Q£’. He did not know Maj. Mahbub. He denied the 

suggestion that there was a plan to give him a vehicle from ‘X¡m 

i¡a LjÑp§Q£’. He cannot say whether DG madam smuggled 600 

crore taka through Maj. Mahbub and was detained in the 

Airport. He denied the suggestion that he deposed falsely.  

 P.W.59 deposed that on 25.02.2009 he along with Sepoy 

Radha, Sepoy Osman and Maj. Shahid were in the office of 36 

Battalion. After sometime he heard firing sound. Maj. Sayeed 

left them. He came out from verandah and came to see 

therefrom 10/12 arms Sepoys in front of canteen. He came to 

hear 6271 Naik Subeder Aziz to say that they will avail the 

opportunity at the instant hour. He also came to see 54561 
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Lance Naik Anowar to make shouting. Thereafter he went to 

BDR hospital. There he happened to meet with Maj. Ismatara.  

In cross-examination on behalf of condemner/appellant 

that there were 840/850 Sepoys in 36 Battalion. The 

condemner/appellant Anowar was not of his company. When 

he went to office there were 4 persons including Maj. Sayeed. 

Maj. Sayeed was the commanding officer. In order to save the 

life of Dr. Ismat-ara he sent her to his resident. He can’t say 

whether Maj. Ismat-ara remained in the residence of 

Monoranjan on 25/26.02.2009. He denied the suggestion that he 

deposed falsely.  

 P.W.86 deposed that on 25.02.2009 he went to hospital 

for medicine of Maj. Mokbul. He heard of firing at 9.30 A.M. 

He also came to see injured persons coming to hospital. He 

devoted himself for their treatment. At about 10.30 A.M. he 

came to see 51932 Lance Naik Manik at I.C.U being injured. At 

that time he also came to see the condemner/appellant 54561 

Lance Naik Anwarul Islam with pistol to enter into I.C.U. 

In cross-examination on behalf of condemner/appellant 

he stated that he had his duty in BDR hospital at MI room from 
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9.45 to 2.00 P.M. For every Battalion there is a M.I. room. Maj. 

Mokbul attended Darbar. Darbar was 300 yards far off from 36 

Battalion. At about 11 A.M. his wife talked with him over his 

mobile no. 01711536902. He saw the condemner/appellant 

Anwarul with agitated mood. He denied the suggestion that at 

that time he had his arms with him. He denied the suggestion 

that he was not present in the BDR hospital and that he deposed 

falsely.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 

Rashid excepting P.W.26. The 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 

officer. On that day he performed other works of investigation. 

P.W.26 did not specify time when he saw the 

condemner/appellant. He denied the suggestion that P.W.26 

was an offender and he cited him as witness falsely. The 

appellant was arrested on 23.03.2009 and was taken on remand 

for 15 days. He denied the suggestion that the appellant was 

taken to TFI, MI, RAB cell and obtained the confession by way 
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of coercion. P.W.37 did not depose in 161 statement that at the 

instruction of the authority he availed the residence of his sister, 

but it was explained in another way. He deposed of 70084 Naik 

Assistant Zia Uddin and 59969 Naik Assistant Rafiqul Islam. 

They are neither witnesses nor accused to the case but he 

interrogated them. He denied the suggestion that since they did 

not support P.W.37 they were not cited as witnesses. P.W.37 

deposed of ‘civgk©’ but he did not particularly pointed out where 

the rebellions were involved in ‘civgk©’ but he deposed that he 

saw them in front of Line on ‘civgk©’. At the time of occurrence 

P.W.37 was on leave. He can’t say when he left Peelkhana and 

returned to Peelkhana. He did not seize any papers in respect of 

his leave. He also did not find out any paper as to his 

appearance on 25.02.2009. He denied the suggestion that he 

created him as witness. P.W.50 referred the name of two 

Sepoys- Robin and Osman. He examined Robin but did not cite 

him as witness.  

The Confessional Statement of co-accused Md. Yousuf 

Ali runs as under- 



 

 

2106 

 “…….Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j 

j−’l ¢c−L HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L 

f¡m¡C Hhw 36 hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m 

Cpm¡j e¡−uh p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l 

BLl¡j, e¡−uh p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj 

n¡qS¡m¡m, e¡−uh p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq 

q¡¢hmc¡l p¡Cc¤l, q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe 

Ae¤j¡e 9.45 h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR 

SJu¡e H−p Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz 

Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 

SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 
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Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

 

The Confessional Statement of co-accused MLSS Md. 

Saifuddin Miah runs as under- 
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“Avwg I nvwej`vi mnKvix Avï‡Zvl e‡m wWDwU Ki‡Z _vwK| Awd‡m 

G‡m Avwg wmI K‡Y©j Gbv‡qZ, †gRi gKeyj m¨vi‡K †`wL| †cŠ‡b 9 Uvi 

w`‡K Zviv mevB `ievi n‡ji w`‡K P‡j hvb| mKvj †cŠ‡b 10.00 Uvi 

w`‡K Awd‡mi cÖavb mnKvix bv‡qK my‡e`vi Avjx AvKei Awd‡m †`Š‡o 

Av‡m Ges Uzwc Ly‡j gv_vi Nvg gy‡Q| †m †Kvb K_v e‡j bv| Avwg 

eviv›`vq hvB| ZLb K‡qKRb wmcvnx I bv‡qK‡K †`Š‡o Avm‡Z †`wL| 

bv‡qK Igi Avjx G‡m e‡j †h, `ievi n‡j eªvk dvqvi n‡”Q| wmcvnx 

knx`I wmcvnx bvwRg GKB K_v e‡j| Gi 5 wgwbU c‡i 30/35 Rb 

wmcvnx, †K‡gv †MwÄ I dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, †m±i KgvÛvi 

gywRe I ‡gRi gKeyj †K wN‡i wb‡q Awd‡mi w`‡K Av‡m| wmI Gbv‡qZ 

m¨vi †m±i KgvÛvi K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi Avcwb Avgvi 

Awd‡m e‡mb, Avwg MÛ‡Mvj _vgvq Avwm| Gi g‡a¨ †KvZ fv½vi kã 

cvB| H 30/35 R‡bi g‡a¨ nvwej`vi Rvjvj‡K wPb‡Z cvwi| †j: K‡Y©j 

Gbv‡qZ m¨vi †Kv‡Zi w`‡K †h‡Z PvB‡j nvwej`vi Rvjvj Zv‡K †h‡Z 

evav †`q Ges Zv‡K ‡`vZjvi wmwo‡Z DwV‡q av°v w`‡q Dc‡i DV‡Z 

e‡j| wmI m¨vi †`vZjvq D‡V Gm.Gg. †Kv_vq| nvwej`vi †gRi †Kv_vq 

e‡j wPrKvi Ki‡Z _v‡K| Gi g‡a¨ Awd‡m emv bv‡qK Igi Avjx, 

wmcvnx wbRvg I knx` †Kv‡Zi w`‡K P‡j hvq| H mgq Pviw`‡K ¸wji 

kã ïb‡Z cvB| nvwej`vi Rvjvj I Zvi mv‡_ _vKv 30/35 mn wmcvnx 

mevB †Kv‡Zi w`‡K †`Š‡o hvB| nvwej`vi Rvjvj wmI mv‡ne‡K †Kv‡Zi 

w`‡K †h‡Z evav w`‡j Awd‡mi mvg‡b wWDwUiZ Aviwc nviæb euvwk evwR‡q 

Rvjvj‡K wb‡la Ki‡j Rvjvj Zv‡K evav †`q| wKQzÿ‡bi g‡a¨ Pviw`K 

†_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj Ki‡Z Ki‡Z e¨v‡Uwjqvb 

Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ wb‡q D‡V hvq| 

wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji 

nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg 
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†iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi 

BDmyd I wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB 

Awd‡mi wewfbœ RvqMvq hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, 

wmcvnx Avjxg †iRv, wmcvnx eRjy I j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv 

Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q 

Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K 

†`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j 

†h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, 

ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg 

Awd‡mi wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j 

Gbv‡qZ m¨v‡ii i³v³ jvk c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K 

`vwo‡q †Kvbw`‡K hve wPšÍv Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci 

†_‡K wb‡P coj| †`wL †h †hUv †gRi gKey‡ji jvk| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. His participation to the occurrence in killings and 

other atrocities has been evident from the evidence of 

prosecution witnesses as well as the confession of co-accused 

Md. Yousuf Ali (C.S. 75) and MLSS Saifuddin Mia (C.S.A. 

88).  

The learned Deputy Attorney General also  submits that 

all the P.Ws. 26, 37, 50, 59 and 86 are eye witnesses to the 

occurrence. P.W. 26 saw the condemner/appellant in an 

unlawful assembly with other rebellions and on discussion 

among themselves and further saw him to come from west to 

the east where Col. Mujib was killed and the 

condemner/appellant himself along with Habilder Yousuf Ali 

dropped down the dead body of Col. Mujib from 4th floor. P.W. 

37 also saw him on discussion with arms and chased Lt. Col. 

Enayet and Col. Mujib to 4th floor of 36 Battalion where both 
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were killed and their dead bodies were dropped down. P.W. 50 

also saw him having armed in an unlawful assembly with other 

rebellions and on discussion with them. P.W. 59 saw him with 

arms in the figure of a rebellion. P.W. 86 also saw him to enter 

in to ICU with arms and agitated mood. Both P.Ws. 59 and 86 

identified him with his regiment No. There is no doubt to their 

identification. From the confessional statements of co-accused 

Md. Yousuf Ali (C.S. 75) and MLSS Md. Saifuddin Mia (C.S. 

88) as it appears that the condemner/appellant had arms in his 

hand and done to death of Lt. Col. Enayet and that bears 

evidentiary value being corroborated by the oral evidence of the 

P.Ws referred above.  

The learned Deputy Attorney General further submits 

that the testimonies of P.Ws. are corroborative, consistent as to 

his formation of unlawful assembly, taking away arms by 

plundering kote and magazine and active participation to the 

killings of army officers and causing disappearance of evidence 

of murder to the army officers.      

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 
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active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrants any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

under section 302/201/149/34 of the Penal Code and to dismiss 

the Cr. Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are tainted witnesses and their evidence apparently appears false. 

P.W.26 admitted that he belonged to ‘C’ company but claims to 

go to ‘E’ company. He further admitted that ‘E’ and ‘C’ 

company were in the same building and there was the stair in the 

middle. So his claim that he could not reach to ‘E’ company 

can’t be believed. He claims that the dead body of Col. Mujib 

was dropped from 4th floor. The finding of the autopsy report of 

Col. Mujib exhibit 221 does not find consistency with his 

testimony. No fracture appears on the dead body. It appears from 

the record that the confession of the condemner/appellant was 
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recorded on 05.04.2009 and his statement under 161 was 

recorded on 21.05.2009. It is evident that he deposed falsely 

accordingly to the instruction of the investigation officer. 

P.W.37 although claims to remain in the same sequence as that 

of 26 but their statement is not corroborative with each other. 

Admittedly he was on leave and remained in his village on 

25.02.2009. He had no reason to appear in the Line of his 

Battalion on the date of occurrence. He is outrightly a tutored 

witness and his evidence appears unacceptable. The evidence of 

P.W.50 also does not bear any substance. He simply saw the 

condemner/appellant on discussion with others. He did not 

disclose any culpability of the condemner/appellant to any 

offence. Similarly the evidence of P.W.59 who simply claims to 

see the condemner/appellant with arms and to make shouting. 

His evidence also does not disclose any culpability of the 

condemner/appellant to any offence. The evidence of 86 does 

not bear any substance. He also claims to see the 

condemner/appellant to enter into ICU with arms at 10.30 A.M. 

His evidence appears contradictory with the evidence of P.W.26 

Who claims to see the condemner/appellant to drop the dead 
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body of Col. Mujib from 4th floor of 36 Battalion. The evidence 

as to appearance of the condemner/appellant in ICU at 10.30 and 

at the same time dropping the dead body from 4th floor from 36 

Battalion at about 10.20 is apparently impracticable and 

unacceptable. 

Mr. Md. Aminul Islam further submits that confessional 

statement of the co-accused can’t be considered as evidence 

against the condemner/appellant having not corroborated by any 

independent witness and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 
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b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His complicity to the occurrence as a member of 

unlawful assembly and participation to the killing of army 

officers finds support by the confessional statement of co-

accused Havilder Md. Yousuf Ali (C.S. 75) and MLSS Md. 

Saifuddin Mia (C.S. 88).  

Co-accused Havilder Md. Yousuf Ali stated in his 

confession-  

“Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 
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…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz” 

MLSS Md. Saifuddin (C.S. 88) stated in his confessional 

statement-  

‘wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj 

Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ 

wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 

ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg 

†iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I 

wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq 

hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy I 

j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| 

Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui 

`iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L 

wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv 

†M‡Q, ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi 

wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ 

jvk c‡o Av‡Q|’ 
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The confession of the co-accused having corroborated by 

oral evidence of P.Ws. and attending facts and circumstances of 

the case it bears evidentiary value in view of section 30 of 

Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50, 59, 

86 provide direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 
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nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b|’ 

 P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 
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Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i| Zv‡`i  3wU jvk Dci †_‡K 

wb‡P †d‡j †`q|’ 

P.W. 50 deposed-  

‘mKvj 9
1
2  Uvq ¸wji kã cvB| wKQz¶b ci wmcvnx Imgvb Avgvi 

Awd‡m Av‡m I e‡j `iev‡i ¸jv¸wj n‡q‡Q| wmcvnx iweb I Imgvb Avgvi 

i¨vsK e¨vR Ly‡j Avgv‡K jyKv‡Z Aby‡iva K‡i| Avwg AwabvqK †jt Kt 

Gbv‡qZ‡K †dvb Kwi| AwabvqK I Dc AwabvqK †KD Avgvi †dvb wiwmf K‡i 

bvB| c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b Avg 

Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, bvt 

my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ JCO 

†`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi †jvK| 

wKQz¶b c‡i 12/13 Rb BDR we‡ ª̀vnx Zv‡`i mvg‡b Av‡m| Zv‡`i ga¨ †_‡K 
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nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjyi I j¨vÝ bv‡qK Av‡bvqvi‡K 

†`wL I wPb‡Z cvwi| j¨vÝ bv‡qK Av‡bvqvi‡K mk ¿̄ †`L‡Z cvB|’ 

P.W. 86 deposed-  

‘MZ 25/2/09 †gRi gKey‡ji Av‡`‡k Jla Avb‡Z wewWAvi nmwcUv‡j 

hvB| Abygvb 9.30 wgt fire Gi kã cvB| hLgx i“Mx Avm‡Z †`wL| Avgiv 

AvnZ‡`i †mevq wb‡qvwRZ nB| Abygvb 10.30 wgt 36 e¨vUvwjq‡bi 51932 

j¨vt bv‡qK gvwbK‡K AvnZ  Ae ’̄vq I.C.U †Z Av‡b| ZLb  54561 j¨vÝ 

bv‡qK Av‡bvqvi“j Bmjvg wc¯—jmn I.C.U †Z cÖ‡ek K‡i|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 
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condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.78   Havilder/54247 Jalal Uddin 

Ahmed. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha 

P.W.358 Md. Momenul Hassan, Magistrate 

 P.W.452 JCO/6162 Naik Subader Mir Julhash 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 



 

 

2126 

 P.W.450 Sepoy/70855 Rajib Kumar Singha 

 P.W.451 Sepoy/78052 Md. Nahid Hossain  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.358 deposed that he recorded the confessional 

statement of the condemner/appellant on 11.04.2009. He 

identified the confessional statement of the 

condemner/appellant as exhibit 641 and his signature exhibit 

641(1). 

In cross-examination on behalf of condemner/appellant, 

he admitted that the condemner/appellant was on remand for 12 

days. He also stated that he explained column V to the 

condemner/appellant properly. He denied the suggestion that 

the condemner/appellant did not make his statement voluntarily 

and that he did not record the confession in compliance with the 

provisions of law.    

P.W.450 deposed that on 25.02.2009 he attended Darber 

at 8. A.M. Darber was started at 9 A.M. At 9.30 a person pointed 
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arms towards D.G. At that moment he heard firing from outside. 

He came out from Darber and went to Barak. At 11.30 A.M. he 

came to see a group of BDR personnel under the leadership of 

the condemner/appellant 54247 Jalal to make firing and to ask 

others to take up arms. Many of them took up arms. Among the 

BDR personnel who took up arms he could identify 66560 Gani 

Amin, 68884 Estiak, 58055 Shahin, 36605 Bari, 56051 Hamid, 

67099 Jahan, 72051 Pervej, 68099 Kalimullah and 59514 Jahir. 

They were shouting and making fire. They also told that all army 

officers shall be killed.  

In cross-examination on behalf of the 

condemner/appellant he stated that he came to Peelkhana on 

06.02.2008. He denied the suggestion that he joined in BDR on 

06.02.2009. There were 11 members in his team. Naik Akter was 

a team leader. He along with Shamim, Alamgir used to live in 

Peelkhana. He did not happen to meet with army officer after 

Darber. He did not see any occurrence of committing murder. He 

surrendered arms. He cannot say how many bullets were there in 

the arms which he deposited. Bullets were kept in process. He 
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denied the suggestion that he participated in the rebellion and 

thus ran away. He denied the suggestion that he deposed falsely.  

P.W.451 deposed that on 25.02.2009 at about 9.30 he was 

practicing boxing in front of RSB Barak. At that time he heard 

firing from Darber Hall and came to see soldiers to run away. He 

went to recreation room. Habilder 36605 Maj. Bari and 4922 

Subeder Safiuddin asked to dress up all. At 11.30 A.M.  a group 

of BDR personnel under leadership of the condemner/appellant 

54247 Habilder Jalal opened firing in front of RSB Barak and 

asked him to come down. A soldier came down from recreation 

centre and took up an arms from a pick up for participating in 

rebellion. Having afraid he took shelter on 4th floor and 

afterwards left Peelkhana crossing over the wall. 

In cross-examination on behalf of the condemner 

/appellant he denied the suggestion that on 25-26 Feb, 2009 he 

was with uniform. They all were with playing dress. At about 

9.40 A.M. he went to recreation room and remained there till 

11.30 A.M. At the direction of taking arms he did not take any 

fire arms. He did not see any army officer in the recreation 

centre. On 26.02.2009 he left Peelkhana in civil dress. He 
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deposited Rifle in Kote. There was no bullet with the arms. He 

cannot remember the number of the arms. He came to Peelkhana 

from Noagaon under police custody. He denied the suggestion 

that he did not depose before the I.O. that he took shelter on 4th 

floor and that he did not refer the number of Jalal before the I.O. 

He also denied the suggestion that he did not depose before the 

I.O. that he deposited arms. He did not depose before Kaher 

Akanda but before his representative. With the apprehension of 

being attacked by the army he left Peelkhana. He denied the 

suggestion he was a rebellion and in order to get himself excused 

he deposed falsely. 

P.W.452 deposed that on 25.02.2009 he was in RSB field. 

At 9.30 A.M. he heard firing from Darber. 36605 Habilder 

Major Bari whistled and took all to recreation centre. He took 

shelter on 2nd floor. At about 11 A.M. he came to see some BDR 

personnel to make firing at the leadership of the 

condemner/appellant Habilder Jalal. On his way to office 

room he came to see in front of Barak the condemner/appellant 

54247 Habilder Jalal, 59514 Sepoy Juel of 36 Battalion with 

arms and to make firing. He heard them to say ‘B¢jÑ A¢gp¡l ®kM¡e 
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cv‡e ®pM¡e …¢m Ll j¡l®a qhz’. On 26.02.2009 at 5 P.M. he asked his 

family members to leave Peelkhana and he himself left 

Peelkhana at 2 P.M. 

In cross-examination on behalf of the condemner 

/appellant he stated that he did not find any army officer in 

recreation centre at 9.30 A.M.. He went to Barak at about 9.40 

A.M. He denied the suggestion that on 25.02.2009 he remained 

all the day in RSB room. At 11.20 A.M. he went to RSB office 

and remained there for the whole day. He did not find any 

murder in RSB area. He deposed before the I.O. the regiment 

number of Jalal. He had no duty on 26.02.2009. Nobody asked 

him to remain in Peelkhana. He deposed before the I.O. that at 

14.30 he ran away by the side of dairy firm. He denied the 

suggestion that he had participation in the rebellion and that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.451 deposed before him that after remission of the 

situation he went to the kote of 36 Battalion and deposited Rifle 

and thereafter went home wearing civil dress. He denied the 
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suggestion that P.W.451 although was an accused but he cited 

him as witness as being tutored. P.W.452 did not refer the 

regiment No. of the appellant. He did not use in his 161 

statement the words like- ‘Avwg bx‡P Awdm K‡¶ hvIqvi c‡_’. He 

denied the suggestion that he implicated the appellant falsely. 

He arrested the appellant on 23.03.2009 and took him remand 

for 12 days at two times. He denied the suggestion that he 

obtained the confession of the appellant under oppression.  

 The Confessional Statement of the Havilder Jalal Uddin 

Ahmed runs as under- 

“weMZ 15/12/1988 Bs‡iRx  mv‡j  Avwg  we,wW,  Avi G †hvM  w`B|  

evqZyj B¾Z PUªMªv‡g  Qqgvm †Uwbs Kwi|  1990 mv‡j  ivB‡djm  

µxov  †evW© ( Avi, Gm,we) XvKvq †hvM w`B| Avi, Gm,we,‡Z  Avwg  

RvZxq ch©v‡qi  Ry‡Wv †LjZvg|  36 e¨vUvwjq‡bi mv‡_ 2006 mv‡j 

Avevi XvKvq wcjLvbvq †hvM  w`B| weMZ  24/02/09 Bs‡iRx cÖavb 

gš¿xi  c¨v‡iW †`Lvi Rb¨ c¨v‡iW  MªvD‡Û  hvB| 24/02/09 Bs‡iRx  

mÜ¨vi  †ivj K‡j _vbv‡K  ciw`b  `ievi n‡j hvIqvi Rb¨  wbev©Pb 

K‡i|  25/02/09 Bs‡iRx mKvj  8.15 Uvi w`‡K `ievi n‡j hvB| 

`ievi n‡j Avwg  wcQb w`‡Ki mx‡U  emv wQjvg|  wW,wR, i  e³‡e¨i 

†kl w`‡K Abygvb  9.15/9.20 Uvi mgq  †ó‡Ri w`‡K ‰n‰P ïwb|  
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Zvici  GKwU  ¸wji kã ïwb|  Zvici mevB cjv‡bv ïi“  K‡i| Avwg 

cwðg w`‡Ki †MBU w`‡q †ei n‡q  Avgvi 36 e¨vUvwjq‡b  †Mvj N‡ii 

mvg‡b  `vuovB| H Lv‡b nvwej`vi †gRi kvnRvjvj Ges my‡e`vi †gRi 

knx ỳjvn‡K †`wL|  Avgvi  e¨vUvwjq‡bi g¨vMwRb †_‡K  A‡bK we,wW, 

Avi ‰mwbK‡K ¸wj wb‡q †h‡Z †`wL| Avwg KvD‡K wPb‡Z cvwiwb| c‡i 

Avwg wmMb¨vj e¨viv‡Ki 4 Zjvq Avgvi i“‡g  hvB| Abygvb mv‡o  

`kUvi w`‡K wcK Av‡c K‡i 4/5 Rb gy‡Lvkavix G‡m  gvB‡K mevB‡K 

A ¿̄  wb‡Z e‡j|  ZLb  Avwg  bx‡P †b‡g Avwm|  Zviv A ¿̄  bv wb‡j †g‡i 

†djvi ûgwK †`q|  ZLb Avwg bx‡P †b‡g  Avmvi mgq   wZb Zjvi  

wmwoi  Kv‡Q GKwU  ivB‡dj I  cÖvq  100 ivDÛ ¸wj †`wL|  H ivB‡dj 

Ges Mywj  wb‡q  Avwg Avevi Dc‡i  D‡V hvB|  Avgvi †e‡Wi  Dci  

ivB‡dj I  ¸wj †i‡L  Avwg  bx‡P  ‡b‡g  Avwm| bx‡P †b‡g Avwg  Avi, 

Gm,we,  ( ivB‡djm †¯úvU©m †ev‡W©)  hvB| HLv‡b my‡e`vi kwdR Ges 

bv‡qK my‡e`vi †gv¯—dv  mv‡ne‡K  ùvov‡bv †`wL| Zv‡`i nv‡Z A ¿̄  wQj 

bv| Avwg my‡e`vi kwdR mv‡ne‡K Avi ,Gm, we,i †jvK‡`i BDwbdg  

jvMv‡bvi  wb‡ ©̀k †`qvi Rb¨ ewj| c‡i  Avwg Avevi  Avgvi e¨viv‡Ki 4 

Zjvq DwV| 26/02/09 Bs‡iRx ỳcyi 2 .00 Uv ch©š— Pvi Zjvi Dci 

wQjvg| ỳcyi  2.00 Uvi w`‡K nvwej`vi †gRi  kvnRvjvj Avgv‡K WvK 

w`‡q bx‡P bvgvq| GKRb bZyb ‰mwb‡Ki nvZ w`‡q Avwg Avgvi  ivB‡dj 

Rgv †`Iqvi Rb¨ cvVvB| nvwej`vi †gRi  kvnRvnvj  Avgv‡K †KvqvUvi 
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Mv‡W©i mvg‡b ¸wj Rgv Ki‡Z e‡j| Avwg  Avi  nvwej`vi gvbœvb 

†KvqvUvi †_‡K ¸wj e¯—vq K‡i wb‡q G‡m g¨vMvwR‡b Rgv Kwi| c‡i 

†mbvevwnbx  Avµgb Ki‡e  ï‡b 4.30 Uvi w`‡K mvavib †cvkv‡K cvwj‡q 

hvB|  c‡i  28/02/2009  Bs‡Rix  ivRkvnx †m±‡i  wi‡cvU©  Kwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. From his confessional statement it appears that he 

had direct participation to the occurrence, took up arms by way 
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of plundering kote and magazine and in  furtherence of 

common object assembled with other rebellions and 

participated to the occurrence in a pre-concerted way.  

The learned Deputy Attorney General also submits that 

all the P.Ws. 450, 451, 452 are eye witnesses to the occurrence. 

They all saw the condemner/appellant with arms and to make 

firing under his leadership being assembled with a group of 

rebellions. P.W. 450 also heard him to call other rebellions to 

come out and join with them in the rebellion taking arms. P.W. 

452 also saw him to make burst fire. They all identified him 

with his regiment No. He adds that they all were cross-

examined on behalf of the condemner/appellant but their 

testimonies could not be controverted, assailed or embellished 

and thus appears consistent and worthy of credence.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 
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and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

under section 302/149 of the Penal Code and to dismiss the Cr. 

Appeal filed on his behalf.   

 Mr. Quaddir Bhuiyan, the learned Advocate appearing on 

behalf of the appellant submits that the evidence of P.W. 450 

does not bear any substance. He admitted in his cross-

examination that he did not see any act of committing murder 

and as such his presence in Peelkhana appears doubtful. P.Ws. 

451 and 452 adds corroborative evidence but did not disclose 

any culpability to any offence. By their evidence it appears that 

the condemner/appellant made blank fire which admits that the 

condemner/appellant had no ill motive.  

 Mr. Quaddir Bhuiyan further submits that the confession 

of the condemner/appellant is neither voluntary nor true. P.W. 

358 admitted in his cross examination that the 

condemner/appellant was on remand for 12 days which 

apparently shows that the confession of the 

condemner/appellant was a production of torture and 

involuntary in nature. More so, it finds no corroboration by any 
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other evidence. Such confession can’t be taken into 

consideration in proving the charges against the 

condemner/appellant.  

 Mr. Quadir Bhuiyan also submits that the 

condemner/appellant has been convicted in mutiny case and he 

is jeopardized in taking for trial in the instant case violating the 

provision of Sec. 403 of the Code of Criminal Procedure.  

 Mr. Quaddir Bhuiyan lastly submits that the trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for necessary interference and as such the 

Reference as against the condemner/appellant is liable to be 

rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

 We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 
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D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 
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the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Havilder Jalal Uddin Ahmed 

stated in his confessional statement– 

“c‡i Avwg wmMb¨vj e¨viv‡Ki 4 Zjvq Avgvi i“‡g  hvB| Abygvb mv‡o  

`kUvi w`‡K wcK Av‡c K‡i 4/5 Rb gy‡Lvkavix G‡m  gvB‡K mevB‡K 

A ¿̄  wb‡Z e‡j|  ZLb  Avwg  bx‡P †b‡g Avwm|  Zviv A ¿̄  bv wb‡j †g‡i 

†djvi ûgwK †`q|  ZLb Avwg bx‡P †b‡g  Avmvi mgq   wZb Zjvi  

wmwoi  Kv‡Q GKwU  ivB‡dj I  cÖvq  100 ivDÛ ¸wj †`wL|  H ivB‡dj 

Ges Mywj  wb‡q  Avwg Avevi Dc‡i  D‡V hvB|  Avgvi †e‡Wi  Dci  

ivB‡dj I  ¸wj †i‡L  Avwg  bx‡P  ‡b‡g  Avwm| bx‡P †b‡g Avwg  Avi, 

Gm,we,  ( ivB‡djm †¯úvU©m †ev‡W©)  hvB| HLv‡b my‡e`vi kwdR Ges 
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bv‡qK my‡e`vi †gv¯—dv  mv‡ne‡K  ùvov‡bv †`wL| Zv‡`i nv‡Z A ¿̄  wQj 

bv| Avwg my‡e`vi kwdR mv‡ne‡K Avi ,Gm, we,i †jvK‡`i BDwbdg  

jvMv‡bvi  wb‡ ©̀k †`qvi Rb¨ ewj| c‡i  Avwg Avevi  Avgvi e¨viv‡Ki 4 

Zjvq DwV| 26/02/09 Bs‡iRx ỳcyi 2 .00 Uv ch©š— Pvi Zjvi Dci 

wQjvg|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 450, 451, 452 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 450 deposed-  

‘11.30 wgt 54247 Rvjv‡ji †bZ‡Z¡ GK `j wewWAvi ¸jv¸wj K‡i I 

ej‡Z _v‡K mevB A ¿̄ †bI| A‡b‡K A ¿̄ †bq Zv‡`i g‡a¨ 66560 Mwb Avwgb, 
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68884 BmwZqvK, 58055 kvnxb, 36605 evix, 56051 nvwg`, 67099 

Rvnvb, 72051 cvi‡fR, 68099 Kwjgyjøvn Ges 59514 Rwni wQj| Zvnviv ‰n 

‰P K‡i ¸wj K‡i I Djøvm K‡i|’ 

P.W. 451 deposed-  

‘11.30 wgt 54247 nvwej`vi Rvjv‡ji †bZ„‡Z¡ GK`j A ¿̄avix wewWAvi 

R S B e¨viv‡Ki Gi mvg‡b G‡m dvKv ¸wj el©b K‡i I mKj‡K bx‡P bvg‡Z 

e‡j| ZLb wPËwe‡bv`b iæg †_‡K GKRb wewWAvi bx‡P †b‡g wM‡q wcK Avc 

n‡Z A ¿̄ wb‡q we‡ ª̀v‡n Ask †bq|’ 

P.W. 452 deposed-  

‘9.30 wgt `ievi n‡j ¸wji kã ïwb| 36605 nvt †gRi evix evwk 

evwR‡q mKj‡K GKwÎZ K‡i wPËwe‡bv`b K‡¶ wb‡q hvq| Avwg e¨viv‡Ki 2 

Zvjvq H w`b Ae ’̄vb Kwi| Abygvb 11 Uvq nvwej`vi Rvjv‡ji †bZ„‡Z¡ wewWAvi 

m`mviv ‰mwbK jvB‡bi eviv›`vi mvg‡b eªvk dvqvi K‡i| Avwg bx‡P Awdm K‡¶ 

hvIqvi c‡_ 36 e¨vUvwjq‡bi 54247 nvwej`vi Rvjvj  59514 wmcvnx Ry‡qj‡K 

‰mwbK e¨viv‡Ki mvg‡b A ¿̄ mn †`wL dvqvi Ki‡Z|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities. 

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.80 Sepoy /57264 Md. Alim Reza 

Khan. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W.94 Naik Asstt. Md. Omar Ali 

 P.W.334 A.K.M. Emdadul Haq, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/ appellant along with confessional statements of co-

accused – Md. Yousuf Ali (C.S.-75) 

 MLSS Md. Saifuddin Miah (C.S.88).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen Habilder 
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Shahjalal, Naik Subeder Sahajahan, Habilder Yousuf, J.C.O. 

Subader Sahidur Rahman, Naik Idris, Naik Subeder Aziz, Naik 

Subeder Saidur Rahman, Naik Subeder Baten, Naik Subeder 

Kabir Uddin, Naik Subedar Khair, Naik Subadar Ali Akbor, 

Subedar Ekramul Huq, Subeder A. Malek, Subader Bari, 

Subader Elias,  Habilder Omar, Sepoy Bajlur Rashid and lance 

Naik Anowar on discussion and thereafter he went on 4th floor 

of ‘E’ Company. Habilder Maj. Sahajalal entered into 4th floor 

and directed all to come out. He came to see Subeder Maj. 

Sahidul with S.M.G in front of stair. Habilder Omar, Subedar 

Ekramul, Sepoyn Bajlur Rashid, Lance Naik Anowar along 

with some others took up Col. Mujib and Lt. Col. Enayet on 4th 

floor Col. Mujib was taken in a room in front of the stair. Lt. 

Col. Enayet was taken in another room. He came to hear a hue 

and cry to the west on the Varanda. Later on he came to see 

Habilder Yousuf, Sepoy Bajlu, Lance Naik Anowar coming 

towards East from West with arms. Habilder Yousuf entered in 

to the room of Col. Mujib and fired on Col. Mujib. Habilder 

Yousuf and Lance Naik Anowar dropped the dead body of Col. 

Mujib from 4th floor. Later on Subader Shahid and another one 
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dropped the dead body of Lt. Col. Enayet from 4th floor. When 

he came down on 2nd floor M.L.S.S. Saifuddin pointed Maj. 

Mokbul to the west side. The condemner/appellant Sepoy 

alim Reza went to the room of west side and fired on Maj. 

Mokbul. 

In cross-examination on behalf of condemner/appellant 

he stated that there were many offices on the 2nd floor. I.N.T. 

office was on the other side 2/3 rooms from the stair. He denied 

the suggestion that the regiment No. what he deposed before 

I.O. is not the regiment No. of Alim Reza. He denied the 

suggestion that no officer was killed on 2nd floor and that the 

condemner/appellant Alim Reza did not go to 2nd floor and that 

he was admitted in hospital on that date and that he implicated 

the condemner/appellant falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 24.02.2009 he remained in the residence of his 

sister. On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 
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Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

to Barak. There he found Subader Maj. Shahidur Rahman, Naik 

Subader Idris, Subader Aziz, Naik Subader Shahjahan Ali, Naik 

Subader Saidur Rahman, Subader Bakki, Naik Subader Baten, 

Naik Subader Mominuddin, Naik Subader Abul Khair, Naik 

Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma, Habilder 

Nurul Islam 36 Battalion on discussion arms and excited mood. 

After a while unit commander Lt. Col. Enayetul Hoque and 

Col. Mojibul Hoque rushed in front of 36 Battalion. At that 

time Subader Maj. Shahidur Rahman, Habilder Omar Ali, 

Subader Ekramul Hoque, Sepoy Bazlur Rashid, Lance Naik 

Anowarul Islam and some others took up the aforesaid army 

officer on the 4th floor of Barak. After a while he came to hear 

firing sound from 4th floor. In order to know the occurrence 

when he was coming upwards he came to see M.L.S.S. Saidur. 

He pointed in loud voice the location of Maj. Mokbul. At that 

time the condemner/appellant Alim Reza fired on Maj. 
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Mokbul and killed him. They dropped downwards 3 dead 

bodies of army officers.  

In cross-examination of the condemner/appellant he 

denied the suggestion that he did not depose before the I.O. the 

company of the condemner/appellant. He saw the accused in 

Sainik line for about 5/7 minutes. He can’t say from which side 

Maj. Mokbul came. Maj. Mokbul was in a room to the west 

side of Sainik line. He was on the varanda. He saw Habilder 

Bajlu there. Maj. Mokbul was with his uniform. He denied the 

suggestion that he did not know the condemner/appellant & that 

he deposed falsely for his personal benefit. He can’t say 

whether the condemner/appellant was admitted in the hospital 

on that day.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion BDR Head Quarter. He had his attachment with 

‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 at 8.00 A.M. he came to the 

office of 36 Battalion. His commander also came to the office. 

Commander talked with them over dinner that would be held on 

26.02.2009. After a while commander went to Darber. For the 

cause of hearing of a case in Income tax office he remained in 
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Battalion. At about 9.30 A.M. he heard firing. Sepoy Osman 

informed him that there was going on firing in Darber. Sepoy 

Rabin and Osman asked him to put off his rank and badge and 

to hide hid himself. He contacts over telephone with Lt. Col. 

Enayet.  Neither the Commander nor the Deputy Commander 

received telephone. Later on, he came to see under the tree in 

front of canteen of 36 Battalion Naik Subader Idris, Subader 

Ekram, Naik Subader Shahjahan, Naik Subader Abdul Aziz, 

Naik Subader Sayeed joined together with the J.C.Os and 

consulting.  They all belonged to 36 Battalion. After a while 

12/13 BDR personnel appeared before them. Among them he 

identified Habilder Yousuf, the condemner/ appellant Sepoy 

Alim Reza, Sepoy Bazlur and Lance Naik Anower with arms. 

He also came to see M.L.L.S Saifuddin. He went to the back 

side of the Battalion and crossing over the wall came out from 

Peelkhana.  

He was declined to cross-examined on behalf of the 

condemner/appellant.  

 P.W.94 deposed that on 25.02.2009 at about 9.10 A.M. 

he heard firing. From veranda he came to see many people to 
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run to and fro. On being heard firing he remained in the office.  

He came out from the office at 2 P.M. On his way to bathroom 

he came to see 57264 accused Reza Khan of 36 Battalion with 

arms behind the Line. On 26.02.2009 Naik Assistant 62881 he 

left Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant Ali Reza, he stated that he did not find 

any army officer either injured or dead. He also did not see any 

officer to make quarrel among themselves. He denied the 

suggestion that he did not see any BDR soldier with arms there. 

He denied the suggestion that he was also a rebellion and for 

adducing false evidence he was exempted from the list of 

accused. He denied the suggestion that he did not see the 

accused at the time of occurrence. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he was arrested on 23.03.2009 and prayed for 10 days 

remand. He took him on remand for 3 days on 30.03.2009.  On 

30.03.2009 he took the appellant in his custody in CID office. 

He sent the appellant on 01.04.2009 and prayed for 10 days 
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remand. Court allowed for 6 days remand and took him remand 

on that day and thereafter sent him on Court on 05.04.2009 for 

recording 164 statement. He denied the suggestion that on 

taking remand the appellant was put under inhuman physical 

torture and sustained grievious injury and thereafter obtained 

the confessional statement under duress, threat and inducement. 

He perused the 164 statement of the appellant. He did not see 

the dead body of Maj. Mokbul. He got his inquest report 

through S.I. Jamal Uddin of Lalbagh police station and perused 

it. There is no reference whether any bullet was recovered from 

the dead body of Maj. Mokbul but doctor opined death caused 

by bullet injury. SMG was used for causing death of Maj. 

Mokbul. He denied the suggestion that bullet of pistol was 

recovered from Maj. Mokbul. Maj. Mokbul was killed on 2nd 

floor of 36 Battalion to the northern part of the building 

wherein there were offices and Soinik Line. To the western part 

of the building there were single room and other offices. On 2nd 

floor to the eastern part there was the office of commanding 

officer. Maj. Mokbul was killed to the western part. He drew 

the sketch map of that building but did not prepare the sketch 
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map separately. He denied the suggestion that he did not draw 

the sketch map of western part since no murder committed 

thereon. He drew the sketch map where Maj. Mokbul was 

killed. Alamats were seized from that building but did not 

specify what alamats were seized from western part. He denied 

the suggestion that no empty bullet was recovered from the 

place where Maj. Mokbul was killed. He did not identify the 

SMG by which he was killed. Many SMG were seized. He 

denied the suggestion that no incident of killing happened in the 

western part and he did not visit of that place and that it was not 

possible to drop any heavy thing from western part of 2nd floor. 

P.W.37 did not depose in 161 statement that at the instruction 

of the authority he availed the residence of his sister, but it was 

explained in another way. He deposed of 70084 Naik Assistant 

Zia Uddin and 59969 Naik Assistant Rafiqul Islam. There are 

neither witnesses nor accused to the case but he interrogated 

them. He denied the suggestion that since they did not support 

P.W.37 they were not cited as witnesses. P.W.37 deposed of 

‘civgk©’ but he did not particularly pointed out where the 

rebellions were involved in ‘civgk©’ but he deposed that he saw 
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them in front of Line on ‘civgk©’. At the time of occurrence 

P.W.37 was on leave. He can’t say when he left Peelkhana and 

returned to Peelkhana. He did not seize any papers in respect of 

his leave. He also did not find out any paper as to his 

appearance on 25.02.2009. He denied the suggestion that he 

created him as witness. P.W.50 referred the name of two 

Sepoys- Robin and Osman. He examined Robin but did not cite 

him as witness. P.W.50 deposed before him the name of the 

appellant Alim Reza but did not refer the battalion and regiment 

No. He denied the suggestion that he crated the witnesses at the 

instance of the authority and implicated the appellant falsely.  

The confessional statement of the condemner/appellant 

Sepoy Md. Alim Reza runs as under- 

“Avwg 36 ivB‡dj e¨v‡Uwjqv‡b wmcvnx c‡` Kg©iZ AvwQ| Avgvi wmcvnx 

bs 57264| Avwg miKvix Aby‡gv`bµ‡g wcjLvbvi evwn‡i Gbv‡qZ 

M‡Äi 60 bs evmvq cwievi wb‡q emevm KiZvg| MZ 25/02/09 Bs 

ZvwiL mKvj Abygvb 8.45 Uvi w`‡K evmv †_‡K wewWAvi nvmcvZv‡j 

Avwm| H w`b  Avgvi AvjUªvm‡bvMÖvg Kivi K_v wQj| †m †gvZv‡eK j¨vÝ 

bv‡qK bvwm©s mnKvix †gv: jvj wgqvi wbKU wPwKrmvi Rb¨ †iwRóªv‡i bvg 

Gw›U Kwi| Abygvb 9.15 Uvi w`‡K wcjLvbvi wfZ‡i †Mvjv¸wji kã 

ïwb| †kvbvi mv‡_ mv‡_ j¨vÝ bv‡qK jvj wgqv †`vZjvi nvmcvZv‡ji †MU 

eÜ K‡i †`q| c‡i i³v³ RLgx iæMx Avmvi ïiæ n‡j †cŠ‡b GMviUvi 
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w`‡K †MU Ly‡j †`q| ZLb evwn‡i hvIqvi my‡hvM bv †c‡q e¨v‡Uwjqvb 

wM‡q nvwRi nB| nvwRi nevi ci †`L‡Z cvB †h, c‡i e‡jb ïwb‡Z cvB 

†h, †m±i KgvÛvi K‡Y©j gywReyj nK Ges 36 ivB‡dj e¨v‡Uwjq‡bi CO 

‡j: K‡Y©j Gbv‡qZyj nK †K †K ev Kvnviv gvwiqv †dj‡Q| Ges †`L‡Z 

cvB †h cvwbi c‡q‡›Ui cv‡k Zv‡`i‡K avix (euv‡ki PvUvB) w`‡q ‡cPvq 

ivL‡Q| Gici Avwg Ávb nvivq †dwj| Gici mvBdzwÏb 

(Gg.Gj.Gm.Gm) †Rv‡i †Rv‡i wPrKvi K‡i ej‡Z _v‡K †h †gRi 

gKeyj, e¨v‡Uwjq‡bi Dc AwabvqK, †eu‡P Av‡Qb| Avwg ˆmwbK jvB‡bi 

wbPZjv n‡Z GKwU Gm,Gg,wR †`L‡Z †c‡q †mUv wb‡q †`vZjvi w`‡K 

hvB| Avwg HGm,Gg.wR w`‡q †gRi gKeyj‡K ¸wj Kwi| KqUv ¸wj KiwQ 

†Lqvj bvB| Avwg Gici wb‡P †b‡g wM‡q jvB‡b wM‡q Pvicvqvi Dci 

ky‡q cwo| ỳcy‡i Gm.Gg.wR wb‡q †L‡Z hvB| †L‡Z cvwi bv| Avwg 

Avevi jvB‡b wM‡q ï‡q cwo Ges †mLv‡bB iv‡Z Ae ’̄vb Kwi| ciw`b 

26/2/09 Bs Zvwi‡L †ejv 3 Uv wK mv‡o wZbUvi w`‡K evmvq wd‡i hvB| 

c‡i wUwf‡Z †Nvlbv ï‡b 01/3/09 Bs Zvwi‡L wcjLvbvq †hvM`vb Kwi| 

c‡i e‡jb mwVK ZvwiL †Lqvj bvB| MZ 23/3/09 Bs Zvwi‡L 

e¨v‡Uwjqvb †_‡K Avgv‡K m‡›`n g~‡j †MÖdZvi Kiv nq| GB Avgvi 

e³e¨|” 

The Confessional Statement of co-accused Md. Yousuf 

Ali runs as under- 

‘aMe Ae¤j¡e 9.45 h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ 

BDR SJu¡e H−p Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m 

L−lz Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e 

¢N−u AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» 
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−eh¡l SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl 

Lã öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz’ 

The Confessional Statement of co-accused MLSS Md. 

Saifuddin Miah (C.S.88) runs as under- 
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‘wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj 

Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K 

e¨viv‡K A ¿̄ wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| 

Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK 

Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg †iRv, wmcvnx knx`, wmcvnx 

wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I wmcvnx Avjxg †iRvi 

nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq hvq| wmI 

mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy I 

j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz 

fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK 

Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi 

evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| 

GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, ZvovZvwo †`Š‡o Av‡mb| 

ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K P‡j hvq| ZLb Awd‡m 

†KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi wcQb w`‡q †ei 

n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ jvk 

c‡o Av‡Q|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L¢lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that his participation to the occurrence has been evident from 

the evidence of prosecution witnesses as well as the inculpatory 

confessional statement of the condemner/appellant and those of 

co-accused Md. Yousuf Ali (C.S. 75) and MLSS Md. Saifuddin 

Mia (C.S. 88).  

The learned Deputy Attorney General also submits that 

the P.Ws. 26, 37, 50, 94- all are eye witnesses to the 

occurrence. P.Ws. 26 and 37 saw the condemner/appellant to 

fire on Maj. Mokbul in the west room on 2nd floor being pointed 

by MLSS Saifuddin. P.W. 50 saw him in an unlawful assembly 

with other rebellions and on discussion. P.W. 94 also saw him 

with arms.  
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The learned Deputy Attorney General further submits 

that testimonies of the P.Ws. are corroborative, consistent as to 

his formation of unlawful assembly and active participation to 

the killing of army officers and causing disappearance of 

evidence.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

and to dismiss the Cr. Appeal filed on his behalf.   

Mr. Shamim Sarder, the learned Advocate appearing on 

behalf of the appellant submits that the evidence of P.Ws. 26, 37 

and 50 bears no substance as against the condemner/appellant. 

Neither P.W. 26 nor P.W. 37 referred the Battalion or Regiment 

No. of the condemner/appellant. P.W. 50 only refers the 

Battalion No. but no Regiment No. similarly P.W. 64 also 
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simply refers the regiment No.  but no Battalion No. Since the 

prosecution witnesses could not identify the 

condemner/appellant properly, the evidence as adduced by the 

prosecution witnesses can’t be based on against the 

condemner/appellant. Both the P.Ws. 26 and 37 claim to fire on 

Maj. Mokbul and kill him. But their evidence appears unreliable 

and unacceptable. Admittedly he was in ‘E’ company on  the 

floor and when he came down on 2nd floor he heard MLSS 

Saifuddin to pointing Maj. Mokbul to west side and on such 

pointing the condemner/appellant entered into the room and fired 

on Maj. Mokbul. No explanation how he came to see from the 

stair to see firing on Maj. Mokbul by the condemner/appellant 

within the room. P.W. 37 admittedly was on earn leave. His 

presence on the date of occurrence appears doubtful. Both the 

P.Ws. 26 and 37 saw the condemner/appellant to fire on Maj. 

Mokbul and kill him from the same sequence but their evidence 

is contradictory. It is not clear from the evidence of P.W. 37 

wherefrom he saw the condemner/appellant to fire on Maj. 

Mokbul and where Maj. Mokbul was fired on. He deposed ‘c‡i 

4_© Zjvq ¸wji kã ïwb’ which means Maj. Mokbul was fired on 4th 
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floor. The evidence of P.W. 37 is contradictory with that of P.W. 

26 who claimed to see Maj. Mokbul to take away in a room on 

2nd floor and fired on by the condemner/appellant. The evidence 

of P.W. 50 does not bear any substance. He merely saw the 

condemner/appellant on discussion with others. P.W. 94 claims 

to see the condemner/appellant with arms at 2 M.P. and his 

above testimony has not been corroborated by any other witness.  

Mr. Shamim Sarder further submitted that the confession 

of the condemner/appellant is neither voluntary nor true. It is a 

production of torture having taken prolonged police custody for 

about 12 days at 3 occasions as it is evident from the admission 

of I.O, the P.W. 654.   

Mr. Shamim Sarder also submits that the confession of co-

accused finds no corroboration by any independent witnesses 

and thus can’t be treated as evidence against the 

condemner/appellant and as such the Reference as against him is 

liable to be rejected and the Crl. Appeal/Jail Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and the confessional statement of the 

condemner/appellant and also those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession and the confession of co-accused. 

The condemner/appellant Sepoy Md. Alim Reza Khan 

stated in his confessional statement– 

‘Gici mvBdzwÏb (Gg.Gj.Gm.Gm) †Rv‡i †Rv‡i wPrKvi K‡i ej‡Z 

_v‡K †h †gRi gKeyj, e¨v‡Uwjq‡bi Dc AwabvqK, †eu‡P Av‡Qb| Avwg ˆmwbK 
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jvB‡bi wbPZjv n‡Z GKwU Gm,Gg,wR †`L‡Z †c‡q †mUv wb‡q †`vZjvi w`‡K 

hvB| Avwg HGm,Gg.wR w`‡q †gRi gKeyj‡K ¸wj Kwi| KqUv ¸wj KiwQ †Lqvj 

bvB|’ 

No evidence appears that his confession of the 

condemner/appellant was obtained by way of oppression. The 

recording Magistrate P.W.334 certified the confession as 

voluntary. It also appears true in view of the attending facts and 

oral evidence on record. It is inculpatory in nature. All the 

P.Ws. referred above saw him with arms and participating to 

the occurrence.  

Co-accused Md. Yousuf Ali stated in his confessional 

statement-  

‘aMe Ae¤j¡e 9.45 h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR 

SJu¡e H−p Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz 

Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 

SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 
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n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz’ 

Co-accused MLSS Md. Saifuddin stated in his 

confessional statement-  

‘wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj 

Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ 

wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 

ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg 

†iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I 

wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq 

hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy I 
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j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| 

Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui 

`iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L 

wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv 

†M‡Q, ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi 

wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ 

jvk c‡o Av‡Q|’ 

The confessional statements of co-accused find support 

from the oral evidence of prosecution witnesses and attending 

facts of the case and bears relevancy as evidence in view of 

section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50, 94 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  
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K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b| c‡i ‡jt Kt 

Gbv‡q‡Zi jvk my‡e`vi knx` I Ab¨ Rb 4_© Zjv †_‡K  †d‡j †`q|  Avwg wmwo 

w`‡q wb‡P bvgvi mgq 2q Zvjv †M‡j M.L.S.S mvBdzwÏb e‡j †gRi gKeyj 2q 

Zvjv cwðg cv‡k¦© Av‡Q| ZLb wmcvnx Avjxg †iRv  cwðg cv‡k¦©i i“‡g hvq A ¿̄ 

nv‡Z †gRi gKeyj‡K †m ¸wj K‡i nZ¨v K‡i|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 



 

 

2171 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 

bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 

JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi 

†jvK| wKQz¶b c‡i 12/13 Rb BDR we‡ ª̀vnx Zv‡`i mvg‡b Av‡m| Zv‡`i ga¨ 

†_‡K nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjyi I j¨vÝ bv‡qK 

Av‡bvqvi‡K †`wL I wPb‡Z cvwi| j¨vÝ bv‡qK Av‡bvqvi‡K mk ¿̄ †`L‡Z cvB|’ 

P.W. 94 deposed-  

‘ ỳcyi 2 Uvq i“g †_‡K †ei n‡q ev_i“‡g hvIqvi mgq 36 Gi jvB‡bi 

wcQ‡b 57264 Avmvgx †iRv Lvb‡K A ¿̄mn †`wL|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.83 Havilder/31724 Shahjalal 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 
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guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused – Havilder Md. Yousuf Ali (C.S.-75). 

  MLSS Md. Saifuddin Miah (C.S-88)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing at outside Darbar. BDR personnel 

left Darbar. He left Darber and came to his unit of 36 Battalion 

and on the way he came to see in front of canteen the 
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condemner/appellant Habilder Shahjalal along with Naik 

Subeder Sahajahan, Habilder Yousuf, J.C.O. Subader Sahidur 

Rahman, Naik Idris, Naik Subeder Aziz,  Naik Subeder 

Sahajan, Naik Subeder Saidur Rahman. Naik Subeder Baten, 

Naik Subeder Kabir Uddin, Naik Subedar Khair, Naik Subadar 

Asstt. Ali Akbor, Subedar Ekramul Huq, Subeder A. Malek, 

Subader Bari, Subader Yousuf,  Habilder Omar, Sepoy Bajlur 

Rashid and Lance Naik Anowar on discussion and thereafter he 

went on 4th floor of ‘E’ Company.  

In cross-examination on behalf of the 

condemner/appellant he stated that Habilder works as 

commander of a section and a section comprises more or less 

11 Sepoys. He never worked as section commander. He can’t 

say whether the commanding officer entered into Darber prior 

to him. He denied the suggestion that he was not present in 

Darbar. He did not participate on any discussion. He denied the 

suggestion that he did not see any one on discussion and that he 

deposed falsely. He came to ‘E’ Company without permission 

of his commanding officer. He had a official mobile with him. 

Prior to joining at Peelkhana he served in Chittagong. He 
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denied the suggestion that he did not see any one to assault or 

kill anybody. He denied the suggestion that the 

condemner/appellant left Peelkhana at 9.30 A.M. He did not tell 

of the occurrence to any one of the authority. He deposed 

before S.I. Salim on 21.05.2009. He denied the suggestion that 

he deposed falsely against the condemner/appellant.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

to Barak. There he found the condemner/appellant Habilder 

Shahjalal, Naik Subader Shahjahan Ali, Subader Maj. 

Shahidur Rahman, Naik Subader Idris, Naik Subader Aziz,  

Naik Subader Saidur Rahman, Subader Bakki, Naik Subader 

Baten, Naik Subader Mominuddin, Naik Subader Abul Khair, 

Naik Subader Assistant Ali Akbor,  Habilder Yousuf Ali, 

Habilder Omar Ali, Sepoy Bazlur Rashid, Lance Naik 
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Anowarul Islam, Naik Shambu Kumar Sharma and Habilder 

Nurul Islam all of 36 Battalion on discussion with arms and in 

excited mood. 

In cross-examination on behalf of the 

condemner/appellant he stated that prior to 11.02.2009 he 

resided in J.C.O. Mess. He did not go to Peelkhana on 

24.02.2009 and on 25.02.2009. He came to Peelkhana in civil 

dress. On that day he had his leave card with him. There was 

leave address in the leave card. Leave address was in village 

house but there is no provision to live in other place during 

leave. He denied the suggestion that during leave time there 

was no permission to come at Peelkhana. On 24.02.2001 he was 

not present in Peelkhana and he did not go to J.C.O. Mess on 

that day. The residence of his sister is at Adabor. He was not 

aware of ‘hs M¡e¡’ on 24.02.2009 and also of Darber on 

25.02.2009. Nobody informed him of Darber at gate No.3. 3 

R.Ps. were on duty there. He observed usual security measure. 

He was not given any entry pass or seal on his leave card. He 

signed on the register depositing his leave card. I.O. did not 

identify his signature on the register. He deposed before the I.O. 
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on 21.04.2009. On the date of occurrence at about 11.00 A.M. 

he left Peelkhana through gate No.1. At the time of departure 

there was no R.P. in the gate but the rebellions were present. He 

came out with his civil dress. He cannot say whether his picture 

was found in the video footage. At his departure he did not find 

any army officer or members of RAB. He did not say anything 

to the outsider. He had no opportunity to talk with commander. 

He denied the suggestion that none of the BDR personnel asked 

him anything. On firing everyone was running to and fro. He 

denied the suggestion that he did not go to the 2nd floor to see 

firing. He came back to Peelkhana on 24.03.2009. He denied 

the suggestion that on 25.02.2009 he lodged GD with Kachua 

Police Station along with Upazilla Chairman of Bagerhat. In 

2005 he served in Kaptai. At that time his Commander was Lt. 

Col. Salim. He denied the suggestion that he was detained by 

the commander with a hiligirl in an objectionable position. He 

denied the suggestion that he was warned for making 

smuggling on 14.04.2009. He denied the suggestion that he 

deposed falsely at the instance of prosecution. His two nieces 

got life sentence.  
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P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion BDR head quarter at Peelkhana. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009. he came to the 

office of 36 Battalion at about 8.00 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that was scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Robin and Osman asked him 

to put off his rank and badge and hid himself. He contacted 

over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on, he 

came in front of 36 Battalion and there he came to see under 

tree in front of canteen of 36 Battalion the 

condemner/appellant B.H.M. Shahjalal, Naik Subader 

Shahjahan along with Naik Subader Idris, Subader Ekram,  

Naik Subader Abdul Aziz, Naik Subader Sayeed  and other 

with J.C.Os. together on discussion. They all belonged to 36 

Battalion.  
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In cross-examination on behalf of condemner/appellant 

he denied the suggestion that on 25.02.2009 J.C.Os. were 

entrusted with the dinner party. Naik Subader Ekram was 

working from earlier. He cannot remember what was the 

number of participant to dinner party. He denied the suggestion 

that he was in charge of ‘hs M¡e¡’ on 24.02.2009. He cannot say 

whether Naik Subader Aziz was performing his duty as 

adjutant. He denied the suggestion that he recommended Naik 

Subader Aziz. He was attached with ‘X¡m i¡a LjÑp§Q£’ on 

15.08.2008 and worked there till 25.02.2009. He denied the 

suggestion that he was directed to attain Darber on 25.02.2009. 

He cannot say whether there was a list of the participants of 

Darber. He denied the suggestion that he intentionally remained 

absent from Darber. After occurrence he happened to meet with 

Robin and Osman. Robin and Osman were not with him when 

I.O. asked him. They did not depose together. His rank and 

badge were in his pocket. He did not take shelter in the toilet. 

He always tried to talk through mobile No. 01712555317. I.O. 

did not seize that mobile. He telephoned Commander and 

Deputy Commander at about 9.40 A.M. but they did not receive 
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his phone. He did not make any phone to his subordinate. He 

also did not receive any phone call at that time. When he came 

down, Sepoy Robin was with him. He did not go to the BDR 

personnel who are talking with each other. They all were his 

subordinates. I.O. read over statement before him. He deposed 

before the I.O. that after starting violence they went to 

Battalion. He came to see some BDR personnel running but he 

did not see the aforesaid accused to run. He did not make any 

command to them. He cannot say whether they saw him. He did 

not go to the Darber after the occurrence. He saw the BDR 

personnel under mango tree from 9.30 to 9.40 A.M. He denied 

the suggestion that he did not see the BDR personnel as referred 

above and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 

Rashid excepting P.W.26. The 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 

officer. On that day he performed other works of investigation. 

P.W.26 did not specify time when he saw. He denied the 
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suggestion that P.W.26 was an offender and he cited him as 

witness falsely. P.W.37 did not depose in 161 statement that at 

the instruction of the authority he availed the residence of his 

sister, but it was explained in  another way. He deposed of 

70084 Naik Assistant Zia Uddin and 59969 Naik Assistant 

Rafiqul Islam. They are neither witnesses nor accused to the 

case but he interrogated them. He denied the suggestion that 

since they did not support P.W.37 they were not cited as 

witnesses. P.W.37 deposed of ‘civgk©’ but he did not particularly 

pointed out where the rebellions were involved in  ‘civgk©’ but 

he deposed that he saw them in front of Line on ‘civgk©’. At the 

time of occurrence P.W.37 was on leave. He can’t say when he 

left and returned to Peelkhana. He did not seize any papers in 

respect of his leave. He also did not find out any paper as to his 

appearance on 25.02.2009. He denied the suggestion that he 

created him as witness. P.W.50 referred the name of two 

Sepoys- Robin and Osman. He examined Robin but did not cite 

him as witness.  

 The Confessional Statement of co-accused Md. Yousuf 

Ali runs as under- 
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‘4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl n¡q£c q¡−a SMG, C.Q  

p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l 

BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J ¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l 

l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua 

p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm 

He¡−ua Hl Eflz Aaxfl e¡−uh p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL 

B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c …¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L 

…¢m L−l qaÉ¡ L−lz Aaxfl ®qX LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u 

L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  L−l qaÉ¡ L¢lz’ 

The confessional statement of Co-accused MLSS Md. 

Saifuddin Miah runs as under- 

“Avwg I nvwej`vi mnKvix Avï‡Zvl e‡m wWDwU Ki‡Z _vwK| Awd‡m 

G‡m Avwg wmI K‡Y©j Gbv‡qZ, †gRi gKeyj m¨vi‡K †`wL| †cŠ‡b 9 Uvi 

w`‡K Zviv mevB `ievi n‡ji w`‡K P‡j hvb| mKvj †cŠ‡b 10.00 Uvi 

w`‡K Awd‡mi cÖavb mnKvix bv‡qK my‡e`vi Avjx AvKei Awd‡m †`Š‡o 

Av‡m Ges Uzwc Ly‡j gv_vi Nvg gy‡Q| †m †Kvb K_v e‡j bv| Avwg 

eviv›`vq hvB| ZLb K‡qKRb wmcvnx I bv‡qK‡K †`Š‡o Avm‡Z †`wL| 

bv‡qK Igi Avjx G‡m e‡j †h, `ievi n‡j eªvk dvqvi n‡”Q| wmcvnx 

knx`I wmcvnx bvwRg GKB K_v e‡j| Gi 5 wgwbU c‡i 30/35 Rb 

wmcvnx, †K‡gv †MwÄ I dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, †m±i KgvÛvi 

gywRe I ‡gRi gKeyj †K wN‡i wb‡q Awd‡mi w`‡K Av‡m| wmI Gbv‡qZ 

m¨vi †m±i KgvÛvi K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi Avcwb Avgvi 

Awd‡m e‡mb, Avwg MÛ‡Mvj _vgvq Avwm| Gi g‡a¨ †KvZ fv½vi kã 

cvB| H 30/35 R‡bi g‡a¨ nvwej`vi Rvjvj‡K wPb‡Z cvwi| †j: K‡Y©j 

Gbv‡qZ m¨vi †Kv‡Zi w`‡K †h‡Z PvB‡j nvwej`vi Rvjvj Zv‡K †h‡Z 

evav †`q Ges Zv‡K ‡`vZjvi wmwo‡Z DwV‡q av°v w`‡q Dc‡i DV‡Z 

e‡j| wmI m¨vi †`vZjvq D‡V Gm.Gg. †Kv_vq| nvwej`vi †gRi †Kv_vq 

e‡j wPrKvi Ki‡Z _v‡K| Gi g‡a¨ Awd‡m emv bv‡qK Igi Avjx, 
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wmcvnx wbRvg I knx` †Kv‡Zi w`‡K P‡j hvq| H mgq Pviw`‡K ¸wji 

kã ïb‡Z cvB| nvwej`vi Rvjvj I Zvi mv‡_ _vKv 30/35 mn wmcvnx 

mevB †Kv‡Zi w`‡K †`Š‡o hvB| nvwej`vi Rvjvj wmI mv‡ne‡K †Kv‡Zi 

w`‡K †h‡Z evav w`‡j Awd‡mi mvg‡b wWDwUiZ Aviwc nviæb euvwk evwR‡q 

Rvjvj‡K wb‡la Ki‡j Rvjvj Zv‡K evav †`q| wKQzÿ‡bi g‡a¨ Pviw`K 

†_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj Ki‡Z Ki‡Z e¨v‡Uwjqvb 

Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ wb‡q D‡V hvq| 

wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji 

nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg 

†iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi 

BDmyd I wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB 

Awd‡mi wewfbœ RvqMvq hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, 

wmcvnx Avjxg †iRv, wmcvnx eRjy I j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv 

Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q 

Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K 

†`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j 

†h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, 

ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg 

Awd‡mi wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j 

Gbv‡qZ m¨v‡ii i³v³ jvk c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K 

`vwo‡q †Kvbw`‡K hve wPšÍv Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci 

†_‡K wb‡P coj| †`wL †h †hUv †gRi gKey‡ji jvk|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that his active participation to the occurrence is evident from 

the evidence of prosecution witnesses as well as the 

confessional statements of co-accused Md. Yousuf Ali (C.S. 

75) and MLSS Md. Saifuddin Mia (C.S. 88).  

The learned Deputy Attorney General further also 

submits that the P.Ws. 26, 37 and 50 are eye witnesses to the 

occurrence and they all saw the condemner/appellant on 

discussion with other rebellions being assembled unlawfully 

prior to committing murder of Col. Mujib, Lt. Col. Enayet and 
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Mj. Mokbul. The aforesaid sequence has been corroborated by 

the confessional statement of co-accused Md. Yousuf Ali (C.S. 

75) and MLSS Md. Saifuddin Mia (C.S. 68) co-accused Md. 

Yousuf Ali admitting that they saw the condemner/appellant 

with arms.    

The learned Deputy Attorney General further submits 

that all the P.Ws. are competent and natural witnesses and their 

evidence appears consistent, uniform and does not suffer from 

any infirmity and material contradiction. Their evidence could 

not be shaken in cross-examination on behalf of the 

condemner/appellant and thus stands credible, trustworthy and 

unimpeachable.  

The learned Deputy Attorney General lastly submits that 

trial Court on proper appreciation of evidence on record rightly 

found the convict-appellant under section 302/149/201/34 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are procured witnesses and their evidence apparently appears 
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false. P.W.26 admitted that he hailed from ‘C’ company but 

claims to go to ‘E’ company. He further admitted that ‘E’ and 

‘C’ company were in the same building and there was stair in the 

middle. So his claim that he could not reach to ‘E’ company 

can’t be believed. He claims that the dead body of Col. Mujib 

was dropped from 4th floor. The autopsy report of Col. Mujib 

exhibit 221 does not find consistency with his testimony. No 

fracture appears on the dead body of Col. Mujib.  

Mr. Islam further submits that P.W.654 admits in his 

cross-examination that there is no other accused or witness 

named Habilder Bazlur Rashid excepting P.W.26 Habilder 

Bazlur Rashid and it further admits that in charge-sheet page 25 

column 7 Line 7 Habilder Bazlur was on discussion with others. 

From above admission of I.O. it is evident that P.W.26 himself 

was an accomplice and in order to save him from such liability 

he was cited as witness to adduce false witness. Thus his 

evidence appears unworthy of credit. P.W.37 although claims to 

remain in the same sequence as that of 26 but their statements do 

not corroborate each other. Admittedly he was on leave and 

remained in his village on 25.02.2009. He had no reason to 
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appear in the Line of his Battalion. He is outrightly a tutored 

witness and his evidence appears unacceptable. The evidence of 

P.W.50 also does not bear any substance. He simply saw the 

condemner/appellant on discussion with others. None of the 

P.Ws. disclose any culpability of the condemner/appellant to any 

offence.  

Mr. Md. Aminul Islam further submits that confessional 

statements of the co-accused find no corroboration by any other 

witness and those can’t be considered as evidence against the 

condemner/ appellant.  

Mr. Aminul Islam lastly submits that prosecution, in fact, 

could not bring home the charges against the convict-appellant 

and trial court having failed to weigh and assess the evidence on 

record erroneously found him guilty of the offence and 

sentenced him arbitrarily and it warrants necessary interference 

and as such the Reference as against him is liable to be rejected 

and the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Md. Yousuf Ali (C.S. 75) stated in his 

confessional statement– 

‘4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl n¡q£c q¡−a SMG, C.Q  

p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j 
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H−cl fÊ−aÉ−Ll q¡−a SMG J ¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u 

B−pz 4 am¡u f§hÑ f¡−nÄÑ L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ 

®c¢Mz BHM S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c …¢m L−l 

®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX LÔÑ¡L BLh−ll 

¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  L−l qaÉ¡ L¢lz’ 

Co-accused MLSS Md. Saifuddin stated in his 

confessional statement- 

‘bv‡qK Igi Avjx G‡m e‡j †h, `ievi n‡j eªvk dvqvi n‡”Q| wmcvnx 

knx`I wmcvnx bvwRg GKB K_v e‡j| Gi 5 wgwbU c‡i 30/35 Rb wmcvnx, 

†K‡gv †MwÄ I dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, †m±i KgvÛvi gywRe I ‡gRi 

gKeyj †K wN‡i wb‡q Awd‡mi w`‡K Av‡m| wmI Gbv‡qZ m¨vi †m±i KgvÛvi 

K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi Avcwb Avgvi Awd‡m e‡mb, Avwg MÛ‡Mvj 

_vgvq Avwm| Gi g‡a¨ †KvZ fv½vi kã cvB| H 30/35 R‡bi g‡a¨ nvwej`vi 

Rvjvj‡K wPb‡Z cvwi| †j: K‡Y©j Gbv‡qZ m¨vi †Kv‡Zi w`‡K †h‡Z PvB‡j 

nvwej`vi Rvjvj Zv‡K †h‡Z evav †`q Ges Zv‡K ‡`vZjvi wmwo‡Z DwV‡q av°v 

w`‡q Dc‡i DV‡Z e‡j| wmI m¨vi †`vZjvq D‡V Gm.Gg. †Kv_vq| nvwej`vi 

†gRi †Kv_vq e‡j wPrKvi Ki‡Z _v‡K| Gi g‡a¨ Awd‡m emv bv‡qK Igi Avjx, 

wmcvnx wbRvg I knx` †Kv‡Zi w`‡K P‡j hvq| H mgq Pviw`‡K ¸wji kã ïb‡Z 

cvB| nvwej`vi Rvjvj I Zvi mv‡_ _vKv 30/35 mn wmcvnx mevB †Kv‡Zi w`‡K 

†`Š‡o hvB| nvwej`vi Rvjvj wmI mv‡ne‡K †Kv‡Zi w`‡K †h‡Z evav w`‡j 

Awd‡mi mvg‡b wWDwUiZ Aviwc nviæb euvwk evwR‡q Rvjvj‡K wb‡la Ki‡j 

Rvjvj Zv‡K evav †`q| wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ 

nv‡Z ¸wj Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K 

e¨viv‡K A ¿̄ wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ 

_vKv 36 ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, 
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wmcvnx Avjxg †iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges 

nvwej`vi BDmyd I wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB 

Awd‡mi wewfbœ RvqMvq hvq|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 
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bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 
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BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 

bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 

JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 
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condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.84 JCO/Subader/4696 Md. 

Khandaker Ekramul Haque. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Habilder Bazlur Rashid. 

 P.W.50 Major Sayeed Khan 

 P.W.85 Lanch Naik Md. Delwar Hossain 

 P.W.110 Col. Md. Abdur Razzak 

 P.W.369 Marium Moon Munjury, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant and co-accused Md. Yousuf Ali (C.S.-75). 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W.37 Naik Subader Shaikh Abdul Quddus and 

P.W.137 Naik Asstt. Md. Rafiqul Islam. 

P.W. 485 Sepoy Md. Kamruzzaman.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen the 

condemner/appellant Subeder Ekramul Hoq along with 

J.C.O. Subader Sahidur Rahman, Naik Idris, Naik Subeder 
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Aziz, Naik Subeder Sahajahan, Naik Subeder Saidur Rahman, 

Naik Subeder Baten, Naik Subeder Kabir Uddin, Naik Subedar 

Khair, Naik Subadar Asstt. Ali Akbor, Subeder A. Malek, 

Subader Bari, Subader Elias, Habilder Sahajahan, Habilder 

Yousuf, Habilder Omar, Sepoy Bajlur Rashid and Lance Naik 

Anowar on discussion and thereafter he went on 4th floor of ‘E’ 

Company. He also came to see Habilder Maj. Sahajalal to come 

up on 4th floor and asked to come out all. In front of the stair he 

came to see Subader Maj. Sahidur with S.M.G.  Habilder Omar, 

Subader Ekramul, Sepoy Bajlur Rashid, Lance Naik Anowar 

and others to come on 4th floor with Col. Mujib and Lt. Col. 

Enayet. Col. Mujib was taken in a room in front of the stair and 

Lt. Col. Enayet in another room. He came to hear a hue and cry 

to the west side of varanda. Later on, he came to see Habilder 

Yousuf along with Sepoy Bajlu and Lance Naik to come 

towards East from West. Habilder Yousuf entered into the room 

of Col. Mujib and fired on Col. Mujib with arms he was 

carrying. Habilder Yousuf and Lance Naik Anowar together 

dropped the dead body of Col. Mujib from 4th floor.  
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In cross-examination on behalf of the 

condemner/appellant, he stated that he did not participate in 

‘X¡m i¡a LjÑp§Q£’. He did not go to mission. At first he went to 

company. He denied the suggestion that having informed of the 

appearance of the commanding officer he went to ‘E’ Company 

and that he did not go to ‘C’ company. When he followed the 

commanding officer 5/7 persons accompanied him and they 

were Habib, Kazal, Azmol and Lal Miah. He can’t say whether 

they are accused or witness to the case. He denied the 

suggestion that they were co-rebellions. He also can’t say 

whether those three officers saw him. He neither saw any 

helicopter nor heard any miking nor any body to make firing. 

He narrated the occurrence to his commandant. He cannot say 

whether commanding officer is present in the Court. He denied 

the suggestion that he deposed falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 
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Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Subader Maj. Shahidur Rahman, 

Naik Subader Idris, Naik Subader Aziz, Naik Subader 

Shahjahan Ali, Naik Subader Saidur Rahman, Subader Bakki, 

Naik Subader Baten, Naik Subader Mominuddin, Naik Subader 

Abul Khair, Naik Subader Assistant Ali Akbor, Habilder 

Shahjalal, Habilder Yousuf Ali, Habilder Omar Ali, Sepoy 

Bazlur Rashid, Lance Naik Anowarul Islam, Naik Shambu 

Kumar Sharma and Habilder Nurul Islam all of 36 Battalion on 

discussion with arms and in excited mood. After a while unit 

commander Lt. Col. Enayetul Hoque and Col. Mojibul Hoque 

rushed in front of 36 Battalion. At that time the 

condemner/appellant Subader Ekramul Hoque along with 

Subader Maj. Shahidur Rahman, Habilder Omar Ali, Sepoy 

Bazlur Rashid, Lance Naik Anowarul Islam and some others 

took up the aforesaid army officers on the 4th floor. After a 

while he came to hear firing sound from 4th floor. At that time 

he came to see MLSS Saidul. He pointed Maj. Mokbul. Sepoy 
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Alim Reza fired on him. The dead bodies were dropped 

therefrom to downward.   

In cross-examination on behalf of the 

condemner/appellant, he stated that at present he is Naik 

Subader. At the time of occurrence he also held the same post. 

The original copy of the leave card is with the authority. He has 

come with photocopy and it is the photocopy of the original 

leave card. He denied the suggestion that that there is no issue 

date on the leave card. He denied the suggestion that he 

deposed falsely at the instance of the prosecution. On the leave 

card the mobile number is recorded 01724829362. He came out 

from Peelkhana at 11.00 A.M. and went to his residence. He 

appeared at gate No.3 at 8.35 A.M. thereafter he appeared at 36 

Battalion at 9.15 A.M. At 9.15 A.M. he did not see any 

rebellion. He cannot say how long he was in the office. His 

dress was in the J.C.O. Mess. He along with 

condemner/appellant Ekramul served in the same Battalion. He 

cannot say whether Ekramul detained the terrorists. Kabir 

hailed from 36 Battalion. He met with the investigation officer 

once. He has no paper with him to show that on the date of 
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occurrence he entered into Peelkhana. He denied the suggestion 

that on 25.02.2009 he did not appear at Peelkhana. He denied 

the suggestion that he deposed falsely.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion, BDR head quarter at Peelkhana. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8.00 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that was scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Robin and Osman asked him 

to put off his rank and badge and hid himself. He contacted 

over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on, he 

came  in front of 36 Battalion and there he came to see under 

the tree in front of canteen of 36 Battalion Naik Subader Idris, 

the condemner/appellant Subader Ekram, Naik Subader 
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Shahjahan, Naik Subader Abdul Aziz, Naik Subader Sayeed  on 

discussion with J.C.Os. They all hailed from 36 Battalion. 

 In his cross-examination on behalf of 

condemner/appellant on 25.02.2009 J.C.Os. were entrusted with 

the dinner party. Naik Subader Ekram was working from 

earlier. He cannot remember what was the number of 

participants to dinner party. He denied the suggestion that he 

was in charge of ‘hs M¡e¡’ on 24.02.2009. He was attached with 

‘X¡m i¡a LjÑp§Q£’ on 15.08.2008 and worked there till 25.02.2009. 

He denied the suggestion that he was directed to attain Darber 

on 25.02.2009. He cannot say whether there was a list of 

participants in Darber. He denied the suggestion that he 

intentionally remained absent from Darber. After occurrence he 

happened to meet with Robin and Osman. Robin and Osman 

were not with him when I.O. asked him. They did not depose 

together. His rank and badge were in his pocket. He did not 

take shelter in the toilet. He always tried to talk through mobile 

No. 01712555317. I.O. did not seize that mobile. He telephoned 

Commander and Deputy Commander at about 9.40 A.M. but 

they did not receive his phone. He did not make any phone to 
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his subordinate. He also did not receive any phone call at that 

time. When he came down, Sepoy Robin was with him. He did 

not go to the BDR personnel who are talking with each other. 

They all were his subordinates. I.O. read over statement before 

him. He deposed before the I.O. that after starting violence they 

went to battalion. He came to see some BDR personnel running 

but he did not see the aforesaid accused to run. He did not make 

any command to them. He cannot say whether they saw him. 

He cannot remember the badge number of M.L.S.S. Saifuddin 

and the name and address of his parents. He did not receive all 

the goods of seizure list exhibit 17 from investigation officer 

Kaher Akanda. He denied the suggestion that the alamats are 

not related to instant case. There is no reference in the seizure 

list wherefrom the ammunitions were recovered. There is also 

no reference in the seizure list wherefrom items 18-24 were 

seized. He did not go to the Darber after the occurrence. He saw 

the BDR personnel under mango tree from 9.30 to 9.40 A.M. 

He denied the suggestion that he did not see the BDR personnel 

as referred above and that he deposed falsely. 
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P.W.85 deposed that on 25.02.2009 he was on duty with 

R.P. Sepoy Billal was beside drill room. He heard firing at 9.30 

A.M. The rebellions were miking. He went to Sainik Mess at 1 

P.M.  On his way he came to see the condemner/appellant 

4696 Subedar Ekramul Huq, 25829 Habilder Yousuf, J.C.O. 

6271 Naib Subedar Abdul Aziz, 4555 Naik Subader Sahajahan, 

56597 Sepoy Mostafa Kamal to move around with arms.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

see the condemner/appellant at the time of occurrence. He 

deposed in Munity case. He can’t remember whether he 

deposed of the condemner/appellant in his deposition in that 

case.  

P.W.110 deposed that from 01.10.2006 to 31.07.2010 he 

had his posting as Medicine Specialist in BDR hospital. On 

25.02.2009 at about 8.30 A.M. he went to Darber. At about 9 

A.M. a BDR person pointed arms towards DG. He came out 

from Darber through window to the south-west corner of 

Darber and afterwards reached near to Primary School and 

there he got the ambulance of the hospital and therefrom by the 
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ambulance he came to the BDR hospital. He heard tremendous 

firing. He took shelter in the chamber of Lt. Col. Forhad. After 

45 minutes NSub Hasem Uddin took him to ICU and took 

shelter in back room of ICU. There he remained for 4/5 hours. 

Sepoy Sohel took away mobile from him. At about 4 P.M. Lt. 

Col. Sadrul and Tanvir came to ICU with patient. He went to 

O.T. on the 4th floor with them. At that time some BDR 

personnel were witnessing TV in VIP room. They asked them 

to provide treatment to patient in default threatened their life. 

Among the BDR personnel he could identify the 

condemner/appellant Subeder Ekramul Hoque with folding 

‘N¡jR¡’ around his waist. They also threatened their life if army 

would attack on them. They locked the hospital and took stand 

on the road of the hospital. At about 8.30 Sepoy Samsul and 

Sepoy Rashedul came to ICU with pistol. They called them by 

bad name. They informed that they have killed Lt. Col. Lutfor 

Rahman and Lt. Col. Rabi Rahman. At dead of night he came to 

see to move pickup and truck from veranda of O.T. to 

mortuary. Meanwhile they have informed that number of army 

officers including DG have been killed and residences of the 
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army officers have been looted and their family members have 

been tortured and also set fire to their private vehicles and 

confined family members of the army officers in central quarter 

guard.   

In cross-examination on behalf on behalf of the 

condemner/appellant he stated that he had two personal 

vehicles. Six days before the occurrence he purchased a car 

Toyota Allion and another was 85 Model sprinters and a vespa 

motor cycle. He had no allotment of Government vehicle. He 

did not know JCO quarter. He left Darber Hall at about 9.30 

A.M. through RSU ground swimming pool etc. He availed the 

ambulance at the turning point of Government Primary School 

and reached to the hospital at about quarter to 10 A.M. He saw 

Hashem Uddin at about 10.30 A.M. Hashem Uddin was with 

helmate on his head and he took him to ICU. He reached at ICU 

at 11 A.M. Four lady doctors were attended at O.T. on 

26.02.2009. They were Lt. Col. Jahanara, Lt. Col. Yeasmeen, 

Maj. Roksana, Maj. Anny. Another lady was Maj. Farjana. He 

did not see some of them but he did not happen to see lady 

doctor before 4 P.M. He did not see them coming out from 
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Darber. From 12.00 noon on 25.02.2009 hospital was under the 

control of the rebellions. He worked at the instruction of the 

rebellions. Ekram was Subeder not Naib Subader. Ekram’s 

number was 4696. He denied the suggestion that he did not see 

condemner/appellant and that he deposed falsely.  

P.W.137 deposed that on 25.02.2009 at about 7.30 he 

came to his office. After 9.30 he heard a hue and cry. He came 

out on the veranda and heard noise in Darber and heard of 

violence in Darber. Afterwards he heard of firing at about 12 

noon. He came down and in front of the Barak he heard of firing. 

He took shelter in Barak. On the following day on 26.02.2009 at 

9 A.M. he left Peelkhana. Before leaving Peelkhana in front of 

Barak he saw 76639 Sepoy Kamrul and 80593 Sepoy Milkan 

Ahmed with arms and to move around. He further deposed on 

recall by the prosecution that on 27.10.2009 he identified 4173 

Shahidur Rahman and others from video and identified the photo 

of condemner/appellant and others CLXXX1 series.   

In cross-examination on behalf of condemner/appellant he 

stated that he deposed before the I.O. on 26.04.2009. He denied 
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the suggestion that he did not depose of the condemner/appellant 

Ekramul before I.O. 

P.W.369 deposed that on 09.09.2009 she recorded the 

statement of the condemner/appellant 4696 Md. Ekramul 

Hoque under Section 164 of the Code of Criminal Procedure. 

She identified the statement of the condemner/appellant as 

exhibit 731 and her signature exhibit 731/1 series.  

In cross-examination on behalf of the 

condemner/appellant she stated that the condemner/appellant 

was produced before her at 4 P.M. and she kept him in her 

Khashkamra for reflection. The condemner/appellant did not 

tell her of any coercion. She denied the suggestion that the 

confessional statement of the condemner/appellant was 

obtained under coercion and that she did not comply the 

provisions of Sections 164 /364 of the Code of Criminal 

Procedure.  

P.W. 485 deposed that on 0410.2009 he identified the 

condemner/appellant 4696 Ekramul Hoque along with 46982 

Rafiqul, 51214 Alamgir, 66452 Shekhor and 27087 Mannan 

from video footage. He identified the BDR personnel with 
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uniform. He also exhibited the picture exhibit CXLV series. He 

and the accused-persons served in the same Battalion.  

In cross-examination on behalf of condemner/appellant, 

he stated that before making deposition he saw the video. He 

denied the suggestion that he did not refer the name of three 

accused in his statement and that he referred the name of 

Ekramul. In the picture there are no arms.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 

Rashid excepting P.W.26. The 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 

officer. On that day he performed other works of investigation. 

P.W.26 did not specify time when he saw. He denied the 

suggestion that P.W.26 was an offender and he cited him as 

witness falsely. The appellant was arrested on 09.04.2009 and 

was taken on remand for 14 days. He denied the suggestion that 

the appellant was taken to TFI, MI, RAB cell and obtained the 

confession by way of oppression. P.W.37 did not depose in 161 

statement that at the instruction of the authority he availed the 
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residence of his sister, but it was explained in another way. He 

deposed of 70084 Naik Assistant Zia Uddin and 59969 Naik 

Assistant Rafiqul Islam. They are neither witnesses nor accused 

to the case but he interrogated them. He denied the suggestion 

that since they did not support P.W.37 they were not cited as 

witnesses. P.W.37 deposed of ‘civgk©’ but he did not particularly 

pointed out where the rebellions were involved in  ‘civgk©’ but 

he deposed that he saw them in front of Line on ‘civgk©’. At the 

time of occurrence P.W.37 was on leave. He can’t say when he 

left and returned to Peelkhana. He did not seize any papers in 

respect of his leave. He also did not find out any paper as to his 

appearance on 25.02.2009. He denied the suggestion that he 

created him as witness. P.W.50 referred the name of two 

Sepoys- Robin and Osman. He examined Robin but did not cite 

him as witness.  

The Confessional Statement of Subader Md. Khandaker 

Ekramula Haque runs as under- 

“B¢j HLSe p¤−hc¡lz Na 25/02/09 Cw a¡¢l−M DG. j−q¡c−ul 

clh¡l q−m clh¡l ¢Rm pL¡m 9.00 V¡u clh¡l öl¦ quz B¢jclh¡l q−m 

JCO ®cl m¡C−el j¡T¡j¡¢T hl¡hl ®fR−e h¢pz DG j−q¡cu p¡m¡j J 

L¥nm ¢h¢eju L−l hš²hÉ öl¦ L−lez BDR Hl X¡mi¡a pÇf−LÑ Lb¡ 
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l¡M¡l HL fkÑ¡−u 25/30 ¢j¢eV fl DG j−q¡c−ul −fRe ¢cL q−a 

HLSe pnÙ» °p¢eL N¡−u LÉ¡−j¡ ®N¢” J fÉ¡¾V f¢l¢qa AhÙÛ¡u −ØV−S E−W 

f−sz HC cªnÉ ®c−M clh¡l q−ml pL−m clh¡l ®R−s ®hl qJu¡l ®Qø¡ 

L−lz ®hl qJu¡l pju A−eL ®m¡L Bqa quz ®k °p¢eL¢V ®ØV−S E−W¢Rm 

®p L¡yf−a L¡yf−a e£−Q f−s k¡uz p¡j−el p¡¢ll ®m¡LSe c¡¢ys−u fs¡u 

B¢j Bl ¢LR¤ ®cM−a f¡C¢ez clh¡l q−ml 03 ¢cL q−a g¡u¡l q−a 

b¡−Lz H−a ®m¡LSe  ®c±s¡−c±¢s L−l f¡m¡−a b¡−Lz B¢j J ®N¡m¡…¢ml 

Ba−ˆ ®c±−s Bj¡l CE¢e−V Q−m k¡Cz ®pM¡−e H−p ®c¢M Bj¡−cl 

m¡C−el f§hÑ ¢−cL ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡l ®i−‰ j¤−M¡nfs¡ °p¢eLl¡ AÙ» 

¢e−u g¡u¡l Ll−a Ll−a hÉ¡−V¡¢mu¡−el ¢c−L Bp−Rz a¡l¡ fÐ¡u 20/25 

Se ¢Rmz a¡−cl H−m¡f¡b¡l£ …¢m Ll−a ®c−M B¢j ¢h¢ôw Hl ¢p¢sl 

f¡−nl HL¢V l¦−j m¤¢L−u b¡¢Lz fÐ¡u 10 ¢j¢eV fl ®N¡m¡…¢m ¢LR¤V¡ n¡¿¹ 

q−m B¢j ®c¡am¡u ¢pJHl L−r k¡Cz ay¡−L e¡ ®f−u B¢j hl¡¾c¡u c¢re 

f¡−n c¡¢ys−u b¡¢Lz 4/7 ¢j¢eV fl ¢pf¡q£ e¡¢pÑ lým B¢je−L Bp−a 

®c¢M B¢j a¡−L ¢S‘¡p¡ L−l S¡e−a f¡¢l Bj¡l ®L¡Çf¡e£l mÉ¡x e¡−uL 

j¡¢eL Hhw qp¢fV¡m jp¢S−cl j¤u¡¢‹e ¢pf¡q£ ®j¡p−mq EŸ£e …¢m ¢hÜ 

AhÙÛ¡u qp¢fV¡−ml ICU ®a B−Rz j¡¢e−Ll AhÙÛ¡ Bnˆ¡SeLz B¢j 

aMe qp¢fV¡−m Q−m k¡Cz ICU ®a ®k−u j¡¢eLz ®j¡p−mq EŸ£epq BlJ 

20/25 Se …¢m¢hÜ q−u ö−u B−Rz B¢j j¡¢e−Ll L¡−R c£OÑre b¡¢Lz 

påÉ¡ 07 V¡l ¢c−L j¡¢eL j¡l¡ k¡uz j¤−M¡nd¡l£l¡ h¡l h¡l H−p ph¡C−L 

AÙ» ¢e−a h−mz B¢j qp¢fV¡−m e¡¢pÑ ¢c¢µR Hje i¡h L−l b¡¢Lz B¢j 

qp¢fV¡−m ®b−L k¡Cz B¢j p¡l¡l¡a qp¢fV¡−mC ¢Rm¡jz fl¢ce c¤f¤l 

12.00 V¡ fkÑ¿¹ B¢j qp¢fV¡−mC  b¡¢Lz AÙ»d¡l£−cl Qm¡Qm ¢LR¤V¡ ¢n¢bm 

q−m qp¢fV¡−ml f¡−n Bj¡l h¡p¡u Q−m k¡Cz B¢j h¡p¡−aC b¡¢Lz B¢j 

¢hL¡m 5.00 V¡l ¢c−L h¡p¡l f¡−nl fÐ¡Q£l Vf¢L−u ¢p¢im ®f¡n¡−L h¡C−l 

Q−m k¡Cz B¢j 26/02/09 Cw a¡¢l−M pL¡m 8.00 V¡l ¢c−L AeÉ¡eÉ 
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f¢lh¡−ll p¡−b Bj¡l f¢lh¡l−L ®hl L−l ®cCz f−l plL¡l£ ®O¡oe¡ 

®j¡a¡−hL 01/03/09 Cw a¡¢l−M 4ew ®N−V B¢pz ¢L¿º Bj¡−cl I ¢ce 

Y¤L−a ®cu¢ez f−l 03/03/09 Cw a¡¢l−M Bj¡−cl i£a−l −k−a ®cuz HC 

Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Md. Yousuf 

Ali runs as under- 

“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l GLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 
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q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l GLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 
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q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  
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The learned Deputy Attorney General further submits 

that the condemner/appellant unlawfully assembled together 

with other rebellions and took away arms by breaking kote and 

magazine and actively participated to the occurrence in 

committing murder of 74 person including 57 army officers, 

causing disappearance of evidence and caused other atrocities 

in Peelkhana as it is evident from the evidence of prosecution 

witnesses as well as the confessional statements of co-accused 

Md. Yousuf Ali (C.S. 75).  

The learned Deputy Attorney General also submits that 

the P.Ws. 26, 37, 50, 85 and 110 all are eye witnesses to the 

occurrence. P.W. 26 saw the condemner/appellant in an 

unlawful assembly and on discussion with other rebellions. He 

also saw him to follow Col. Mujib and Lt.  Col. Enayet on 4th 

Floor where both the officers were killed by the rebellions. 

P.Ws. 37 and 50 also deposed in corroboration with the 

testimony with of P.W. 26. P.W. 85 saw him to move around 

with arms. He identified with his badge No.  P.W. 110 also saw 

him in BDR hospital in the shape of a rebellion having ‘†Kvg‡i 

MvgQv evav Ae ’̄vq’ and threatened to fire if defaulted to provide 
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proper treatment to the injured rebellions.  P.Ws 137 and 485 

identified the condemner/appellant from video footage, exhibit- 

CXLV. Both of them referred the badge No. of the 

condemner/appellant. The testimonies of the prosecution 

witnesses could not be shaken in any way by cross-examination 

on behalf of the condemner/appellant and thus it appears 

credible, trustworthy and unimpeachable. 

The learned Deputy Attorney General further submits 

that the confession of co-accused Md. Yousuf Ali (C.S. 75) 

finds corroboration by the testimonies of P.Ws. and it bears 

evidentiary value.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 302/201/149/34 of the Penal Code and to dismiss the 

Cr. Appeal filed on behalf of the condemner/appellant.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are procured witnesses and their evidence apparently appears 

unworthy of credit. P.W.26 admitted that he hailed from ‘C’ 

company but claims to go to ‘E’ company. He further admitted 

that ‘E’ and ‘C’ company were in the same building and there 

was the stair in the middle. So his claim that he could not reach 

to ‘E’ company can’t be believed. He claims that the dead body 

Col. Mujib was dropped from 4th floor. The autopsy report of 

Col. Mujib exhibit 221 does not find consistency with his 

testimony. No fracture appears on the dead body of Col. Mujib. 

It appears from the record that the confession of the 

condemner/appellant was recorded on 09.09.2009 and his 

statement under 161 was recorded on 21.05.2009. It is evident 

that he deposed falsely accordingly to the instruction of the 

investigation officer. P.W.37 although claims to remain in the 

same sequence as that of 26 but their statement is not 

corroborative with each others. Admittedly he was on leave and 
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remained in his village on 25.02.2009. He had no reason to 

appear in the Line of his Battalion. He is out rightly a tutored 

witness and his evidence appears unacceptable. The evidence of 

P.W.50 also does not bear any substance. He simply saw the 

condemner/appellant on discussion with others. He did not 

disclose any culpability of the condemner/appellant to any 

offence. Moreover his evidence is contradictory with P.W.37. 

The evidence of P.W.85 also does not bear any substance. He 

claims to see the condemner/appellant to move around with 

arms. He did not disclose any culpability of the 

condemner/appellant to any offence. The evidence of P.W.110 is 

vague. He could not identify the accused properly. He simply 

saw the accused in the hospital in the manner ‘®L¡j−l N¡jR¡ h¡yd¡ 

AhØq¡u’ which does not show the culpability the 

condemner/appellant to any offence. By his evidence it appears 

that he simply threatened to provide treatment to the patient. 

Moreover he deposed before I.O. of Naib Subader Ekram not of 

the condemner/appellant namely Subader Md. Khandaker 

Ekramul. He refers the regiment number of the 

condemner/appellant as 4696 in his cross-examination. Which 
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apparently appears being tutored. The evidence of P.W.137 also 

does not bear any substance since no photo of the 

condemner/appellant was shown to him.  

Mr. Islam further submits that the photo exhibit CXLV 

does not bear any substance and it does not contribute any 

culpability of the condemner/appellant of any offence. He also 

submits that the confessional statement of the appellant is 

exculpatory in nature. It can’t be considered as evidence against 

the condemner/appellant in support of the charges brought 

against him.  

 Mr. Islam further submits that the confessional statement 

of co-accused Havilder Yousuf Ali finds no corroboration by 

any independent witness and thus it can’t be considered as 

evidence against the condemner/appellant in proving the charges 

brought against him and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration if not by his 

own confession but by the confession of co-accused Md. 

Yousuf Ali (C.S. 75).  

Co-accused Md. Yousuf Ali (C.S. 75) stated in his 

confessional statement– 
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“Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 

SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l GLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 
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®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz’ 

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

His complicity to the occurrence as a member of 

unlawful assembly and participation to the occurrence in 

furtherance of their common intention finds support by the 

confessional statement of co-accused and having corroborated 

by oral evidence of P.Ws. it bears evidentiary value in view of 

section 30 of Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50, 85, 

110 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  
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‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i|’ 

P.W. 37 deposed-  



 

 

2230 

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 50 deposed- 

‘mKvj 9
1
2  Uvq ¸wji kã cvB| wKQz¶b ci wmcvnx Imgvb Avgvi 

Awd‡m Av‡m I e‡j `iev‡i ¸jv¸wj n‡q‡Q| wmcvnx iweb I Imgvb Avgvi 

i¨vsK e¨vR Ly‡j Avgv‡K jyKv‡Z Aby‡iva K‡i| Avwg AwabvqK †jt Kt 
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Gbv‡qZ‡K †dvb Kwi| AwabvqK I Dc AwabvqK †KD Avgvi †dvb wiwmf K‡i 

bvB| c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b Avg 

Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, bvt 

my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ JCO 

†`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL|’ 

P.W. 85 deposed-  

‘12.30 wgt †ei nB A ¿̄ ¸wj wb‡q we‡ ª̀vnxiv gvBwKs KiwQj 1 Uvi mgq 

ˆmwbK †g‡Q hvB| hvIqvi mgq JCO 4696 my‡e`vi GKivg–j nK JCO 6271 

bv‡qe my‡e`vi Avt AvwRR, 25829 nvwej`vi BDQye, 4555 bv‡qK my‡e`vi 

kvnRvnvb 56597 wmcvnx †gv¯—dv Kvgvj‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z 

†`wL|’ 

P.W. 110 deposed-  

‘Avwg ICU Gi wcQ‡b GKwU K‡¶ Ae ’̄vb †bB| 4/5 N›Uv †mLv‡b 

_vwK| wmcvnx †mv‡nj Avgvi KvQ †_‡K †gvevBj Rgv †bq| Abygvb we‡Kj 4 Uvq 

†jt Kt m`i“j I Zvbwfi i“Mxmn OT †_‡K ICU †Z Av‡m| Avwg i“g †_‡K 

†ei n‡q Zv‡`i ms‡M 4 Zvjvi  OT. †Z hvB| H mgq KqRb we‡ ª̀vnx †Rvqvb 

VIP i“‡g TV †`LwQj| Zviv i“Mx‡`i wPwKrmv Ki‡Z e‡j b‡Pr ¸wj Ki‡e 

g‡g© ûgwK †`q Zv‡`i g‡a¨ my‡e`vi BKivgyj nK †Kvg‡i MvgQv evav Ae ’̄vq 

wQj|’ 
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P.Ws. 137 and 485 identified the condemner/appellant 

with video footage exhibit- CXLV(A). The footage exposes 

him as one of the active rebellions forming unlawful assembly.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.85 JCO Naib Subader/3828 Md. 

Saidur Rahman. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W.429 Md. Iqbal Hossain  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –Md. Yousuf Ali (C.S-75)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darbar and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen the 

condemner/appellant J.C.O. Subader Saidur Rahman  along 

with Naik Idris, Naik Subeder Aziz, Naik Subeder Sahajahan, 

Naik Subeder Baten, Naik Subeder Kabir Uddin, Naik Subedar 

Khair, Naik Subadar Ali Akbor, Subedar Ekramul Huq, 

Subeder A. Malek, Subader Bari, Subader Elias, Habilder 

Sahajahan, Habilder Yousuf, Habilder Omar, Sepoy Bajlur 

Rashid and Lance Naik Anowar on discussion and thereafter he 

went on 4th floor of ‘E’ Company.  

In cross-examination on behalf of the 

condemner/appellant he stated that Habilder works as 

commander of a section and a section comprises more or less 

11 Sepoys. He never worked as section commander. He can’t 

say whether the commanding officer entered into Darbar prior 

to him. He denied the suggestion that he was not present in 
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Darbar. He did not participate on any discussion. He denied the 

suggestion that he did not see any one on discussion and that he 

deposed falsely. He came to ‘E’ Company without permission 

of his commanding officer. He had a official mobile with him. 

Prior to joining in Peelkhana he served in Chittagong. He 

denied the suggestion that he did not see any one to assault or 

kill anybody. He can’t say whether condemner/appellant 

sustained any injury in the hands of the rebellions and he was 

admitted in the hospital as being injured. He did not tell of the 

occurrence to any one of the authority. He deposed before S.I. 

Salim on 21.05.2009. He denied the suggestion that he deposed 

falsely against the condemner/appellant.  

 P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darbar Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found the condemner/appellant Naik 
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Subader Saidur Rahman along with Subader Maj. Shahidur 

Rahman, Naik Subader Idris, Naik Subader Aziz,  Naik 

Subader Shahajahan Ali, Subader Bakki, Naik Subader Baten, 

Naik Subader Mominuddin, Naik Subader Abul Khair, Naik 

Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma and 

Habilder Nurul Islam all of 36 Battalion on discussion with 

arms and in excited mood. 

In cross-examination on behalf of the 

condemner/appellant he stated that he hailed from Kachua, 

Bagerhat. Before 11.02.2009 he used to live in J.C.O. Mess, 

Peelkhana. On 25.02.2009 he came to Peelkhana in civil dress. 

On that day he had his leave card with him. There was leave 

address in the leave card. Leave address was of his village 

house but there is no provision to live in other place during 

leave. During leave time there was no permission to come at 

Peelkhana.  On 24.02.2001 he was not present in Peelkhana and 

he did not go to J.C.O. Mess on that day. The residence of his 

sister was at Adabor. He was not aware of ‘hs M¡e¡’ on 
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24.02.2009 and also of Darbar on 25.02.2009. Nobody 

informed him of Darbar at gate No.3. 3 R.Ps. were on duty 

there. He observed usual security measure. He was not given 

any entry pass or seal on his leave card. He signed on the 

register depositing his leave card. I.O. did not identify his 

signature on the register. He deposed before the I.O. on 

21.04.2009. On the date of occurrence at about 11.00 A.M. he 

left Peelkhana through gate No.1. At the time of departure there 

was no R.P. in the gate but the rebellions were present. He 

came out with his civil dress. He cannot say whether his picture 

was found in the video footage. At his departure he did not find 

any army officer or members of RAB. He did not say anything 

to the outsiders. He had no opportunity to talk with commander. 

He denied the suggestion that none of the BDR personnel asked 

him anything. On firing everyone was running to and fro. He 

denied the suggestion that he did not go to the 2nd floor to see 

firing. He came back to Peelkhana on 24.03.2009. He denied 

the suggestion that on 25.02.2009 he lodged GD with Kachua 

Police Station along with Upazilla Chairman of Bagerhat. In 

2005 he served in Kaptai. At that time his Commander was Lt. 
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Col. Salim. He denied the suggestion that he was detained by 

the commander with a hili-girl in an objectionable position. He 

denied the suggestion that he was warned for making 

smuggling on 14.04.2009. He denied the suggestion that he 

deposed falsely at the instance of prosecution.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion, BDR head quarter at Peelkhana. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that scheduled to be held on 26.02.2009. After a while 

commander went to Darbar. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darbar. Sepoy Robin and Osman asked him 

to put off his rank and badge and hid himself. He contacted 

over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on, he 

came in front of 36 Battalion and there he came to see under 

tree in front of canteen of 36 Battalion the 
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condemner/appellant Naik Subader Sayeed,  along with Naik 

Subader Shahjahan  Naik Subader Idris, Subader Ekram,  Naik 

Subader Abdul Aziz, and B.H.M. Shahjalal and others with 

J.C.Os. together on discussion. They all hailed from 36 

Battalion.  

In cross-examination on behalf of condemner/appellant 

he denied the suggestion that on 25.02.2009 J.C.Os. were 

entrusted with the dinner party. He cannot remember what was 

the number of participants to dinner party. He denied the 

suggestion that he was in charge of ‘hs M¡e¡’ on 24.02.2009. He 

was attached with ‘X¡m i¡a LjÑp§Q£’ on 15.08.2008 and worked 

there till 25.02.2009. He denied the suggestion that he was 

directed to attain Darber on 25.02.2009. He cannot say whether 

there was a list of the participants in Darber. He denied the 

suggestion that he intentionally remained absent from Darber. 

After occurrence he happened to meet with Rabin and Osman. 

Rabin and Osman were not with him when I.O. asked him. 

They did not depose together. His rank and badge were in his 

pocket. He did not take shelter in the toilet. He always tried to 

talk through mobile No. 01712555317. I.O. did not seize that 
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mobile. He telephoned Commander and Deputy Commander at 

about 9.40 A.M. but they did not receive his phone. He did not 

make any phone to his subordinate. He also did not receive any 

phone call at that time. When he came down, Sepoy Robin was 

with him. He did not go to the BDR personnel who are talking 

with each other. They all were his subordinates. I.O. read over 

statement before him. He deposed before the I.O. that after 

starting violence they went to Battalion. He came to see some 

BDR personnel running but he did not see the aforesaid accused 

to run. He did not make any command to them. He cannot say 

whether they saw him. He did not make any direction to Naik 

Subader Saidur Rahman. He cannot say whether Saidur 

Rahman being injured admitted himself to the hospital. He did 

not go to the Darber after the occurrence. He saw the BDR 

personnel under mango tree from 9.30 to 9.40 A.M. He denied 

the suggestion that he did not see the BDR personnel as referred 

above and that he deposed falsely. 

P.W.429 deposed that he was a manager of Prim Coaching 

Centre. The children of BDR personnel took coaching therein. 

Zakir, the son of BDR person Kanchan was the owner of the 
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coaching centre. BDR personnel visited the coaching centre off 

and on and talked of their demands. Zakir listened their demands 

and instructed them accordingly. For realization of the demands 

of the BDR personnel the condemner/appellant Naib Subader 

Saidur along with Sepoy Ayub, Tareq, R.P. Reza, Shahabuddin, 

Mafiz, Lnk. Mojibor, Naik Sharif, Habilder Mohiuddin Monir, 

Badal, Latif, and F.M. Khairul and many others visited Zakir and 

took instruction from him. On 17-18 Feb, 2009 at 7/8.00 P.M. 

the aforesaid BDR personnel came to the coaching centre but 

failed to get Zakir. They held a meeting there for an hour. 

Habilder Monir composed their demands in a computer thereat 

for handing over it to the Prime Minister. They also talked with 

Zakir of 100% allounce, ration, border allounce and facilities for 

going in Mission. He heard of their discussion.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in coaching centre in 2008. Mr. Zakir 

appointed him. Nobody received any information from him. I.O. 

did not seize any register. In the coaching centre there was 20/25 

teachers. The brother in law of Zakir operated the computer. The 

seized computer is available in the Court. There is no reference 
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of the case in the seizure list. He denied the suggestion that 

computer does not belong to Zakir. He did not participate in the 

meeting with the BDR personnel. On 17-18 Feb, 2009 BDR 

personnel took refreshment in Prim Coaching Centre. He cannot 

say the exact dates when the BDR personnel visited coaching 

centre. There is no reference of composition of leaflet in the 

seizure list. He denied the suggestion that Zakir had no 

communication with the BDR personnel and none of the BDR 

persons visited prim coaching centre. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he cited Habilder Bazlu of 36 Battalion as witness. He did 

not cite Sepoy Bazlu as witness. There was the reference that 

Habilder Bazlu was on ‘kjvcivgk©’. He cited Habilder Bazlu as 

witness against the appellant. He denied the suggestion that he 

cited an offender as witness but implicated an innocent as 

accused. He did not find out that P.W.50 was on duty in 

preparing dinner. He was arrested from BDR hospital. He 

remained in hospital till 09.04.2009 being admitted therein on 

25.02.2009. P.W.37 deposed before him that he was on leave 
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from 11.02.2009 to 14.03.2009. He did not seize his leave 

papers. He recorded his statement on 21.04.2009. He did not 

make any inquiry to his village house. He denied the suggestion 

that he procured him as witness and implicated the appellant 

without any evidence.  

 The Confessional Statement of co-accused Md. Yousuf 

Ali runs as under- 

“......Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l 

¢c−L HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 

36 hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j 

e¡−uh p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, 

e¡−uh p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, 

e¡−uh p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l 

p¡Cc¤l, q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 

h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p 

Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ 

e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V 

SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 
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e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 
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la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 



 

 

2246 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that his participation to the occurrence is evident from the 

evidence of prosecution witnesses as well as the confessional 

statements of co-accused Md. Yousuf Ali (C.S. 75).  

The learned Deputy Attorney General also submits that 

the P.Ws. 26, 37, 50, 429 are eye witnesses to the occurrence. 

P.W. 26 saw the condemner/appellant on discussion having 

assembled unlawfully with other rebellions. He also saw him to 

follow Col. Mujib and Lt.  Col. Enayet on 4th Floor where both 

the officers were killed by the rebellions. P.Ws. 37 and 50 also 

deposed in corroboration with the testimony with of P.W. 26.  

P.W. 429 saw him in Prim Coaching Centre and to talk with 

Zakir over the demands of BDR personnel in pursuance of their 

common intention. All the P.Ws identified him properly with 

his Battalion No. 36. Their evidence remains untainted, 

unembellished in the face of cross-examination on behalf of the 

condemner/appellant.   
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The learned Deputy Attorney General further submits 

that the confession of co-accused Md. Yousuf Ali (C.S. 75) 

finds corroboration by the testimonies of P.Ws. and bears 

evidentiary value.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and to dismiss the 

Cr. Appeal filed on behalf of the condemner/appellant.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the evidence of the P.Ws. 

26, 37 and 50 does not bear any substance. They merely saw the 

appellant on discussion with other BDR personnel which does 

not disclose any culpability of the condemner/appellant to any 

offence as he was charged for. Furthermore, their evidence 
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apparently appears tainted and unworthy of credit. Admittedly 

P.W.26 hailed from ‘C’ company but he claims to go to ‘E’ 

company and therefrom he saw the condemner/appellant and 

others on discussion in front of the Line of 36 Battalion. From 

his evidence it appears that ‘E’ and ‘C’ companies were on 4th 

floor in the same building and in the middle there was the stair. 

His claim that he could not reach to ‘C’ company appears 

unreliable. P.W. 654 admits that he did not cite any other 

Habilder Bazlur Rashid as witness or accused and there is the 

reference in C.S. that Habilder Bazlur Rashid was on discussion. 

In view of the above facts P.W. 26 Habilder Bazlur Rashid 

himself was an offender. P.W.37 admittedly was on earned leave 

and although he claims to appear on the date of occurrence in 

Peelkhana but no document appears to show that he had 

permission to come to Peelkhana and there was no entry of his 

appearance on the leave card or in the register at entry gate. He 

appears as a procured witness. Similarly P.W.50 had his business 

in the Ministry for payment of income tax. His remaining in the 

Peelkhana and observing of the appellant on discussion with 

other BDR personnel also appears unreliable. The evidence of 
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P.W.429 as of attending the condemner/appellant in Prim 

Coaching Centre on discussion with other BDR personnel finds 

no corroboration and he also did not disclose the point of 

discussion as to implicating him any offence under the charge. 

Moreover P.W.654 the investigation officer deposed that Naik 

Assistant Saidur did not depose before him that he went to Prim 

Coaching Centre for discussion. From his evidence it does not 

appear that the condemner/appellant Habilder Md. Saidur 

Rahman went to Zakir Hosain at his Prim Coaching Centre.  

Mr. Md. Aminul Islam further submits that confessional 

statement of the co-accused can’t be considered as evidence 

against the condemner/appellant having not been corroborated 

by any independent witness and as such the Reference as against 

the condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His complicity to the occurrence as a member of 

unlawful assembly finds support by the confessional statement 

of co-accused Yousuf Ali (C.S. 75).  

Co-accused Yousuf Ali (C.S. 75) stated in his 

confessional statement-  

“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 
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p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 
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¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50, 429 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 26 deposed- 

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 
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nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i| Zv‡`i  3wU jvk Dci †_‡K 

wb‡P †d‡j †`q|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 

bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 

JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi 

†jvK| wKQz¶b c‡i 12/13 Rb BDR we‡ ª̀vnx Zv‡`i mvg‡b Av‡m|’ 

P.W. 429 deposed-  

‘wewWAviiv wewfbœ mgq †KvwPs †m›Uv‡i G‡m `vex `vIqvi K_v ej‡Zv| 

RvwKi mv‡ne wewWAvi Gi mgm¨v ïb‡Zv I civgk© w`Z| wewWAvi mßvn mvg‡b 

†i‡L `vex Av`v‡qi Rb¨ wmcvnx AvBqye, Zv‡iK, Aviwc †Riv, mvnveywÏb, gwdR, 

j¨vÝ bvt gwRei, bv‡qK kixd, nvwej`vi gwnDwÏb gwbi, ev`j, jwZd, bvt 
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my‡e`vi mvB ỳi Ges Gd Gg LvBi“j mn A‡b‡K RvwK‡ii Kv‡Q Avm‡Zv I 

civgk© wbZ|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.86 JCO Subader Major/4173 Md. 

Shahidur Rahman. 
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Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –Havilder Md. Yousuf Ali (C.S-75) 

At the time of hearing prosecution added the evidence of 

the following witness for consideration- 

 P.W.137 Naik Asstt. Md. Rafiqul Islam 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 
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entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing at outside Darbar. BDR personnel 

left Darbar. He also left Darber and came to his unit of 36 

Battalion and on the way he came to see in front of canteen the 

condemner/appellant J.C.O. Subader Sahidur Rahman 

along with Naik Idris, Naik Subeder Aziz, Naik Subeder 

Sahajahan, Naik Subeder Saidur Rahman, Naik Subeder Baten, 

Naik Subeder Kabir Uddin, Naik Subedar Khair, Naik Subadar 

Ali Akbor, Subedar Ekramul Huq, Subeder A. Malek, Subader 

Bari, Subader Elias, Habilder Sahajahan, Habilder Yousuf, 

Habilder Omar, Sepoy Bajlur Rashid and Lance Naik Anowar 

on discussion and thereafter he went on 4th floor of ‘E’ 

Company. He also came to see Habilder Maj. Sahajalal to come 

up on 4th floor and asked all to come out. He also came to see in 

front of the stair the condemner/appellant Subader Maj. Sahidur 

with S.M.G.  Habilder Omar, Subader Ekramul Sepoy Bajlur 

Rashid, Lance Naik Anowar and others came up on 4th floor 

with Col. Mujib and Lt. Col. Enayet. Col. Mujib was taken in a 

room in front of the stair and Lt. Col. Enayet in another room. 

He came to hear hue and cry on the western side of varanda. 
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Thereafter he further came to see Havilder Yousuf, Sepoy Bajlu 

and Lance Naik Anowar to come towards East from West with 

arms. Habilder Yousuf entered into the room of Col. Mujib and 

fired on Col. Mujib. Havilder Yousuf and Lance Naik Anowar 

dropped the dead body of Col. Mujib from 4th floor. Later on 

condemner/appellant Subader Shahid and another dropped the 

dead body of Lt. Col. Enayet from 4th floor.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he deposed before I.O. on 

21.05.2009 what he had seen. He deposed before I.O. to meet 

with Deputy Commander in the Line. Lance Naik Anower 

dropped the dead body of Col. Mujib from 4th floor. He denied 

the suggestion that he did not depose before the I.O. that 

condemner/appellant Subeder Shahid dropped the dead body 

from 4th floor. He came to the Line of the 36 Battalion from 

Darbar. His Govt. quarter was within Peelkhana. He came out 

from residence at 6.00 A.M. and went to Darbar at 8.30 A.M.. 

He took seat in the last row of N.C.Os. At the direction of the 

D.G. to go to the unit he left Darbar at 9.40 A.M. He denied the 

suggestion that he left Darbar with the rebellions. The distance 
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of Line of 36 Battalion from Darbar was about 500/600 yards. 

None of the BDR personnel obstructed him. There is a 

commander in a section and under section commander there are 

11 Sepoys. As being senior he was the commander. He denied 

the suggestion that every Habilder is a section commander. For 

the cause of dreadful situation he could not reach at C Company 

and went to E company. C and E company were in the same 

building having a stair in the middle. C and E company are on 

the 4th floor. The building stands East-West about 200 long and 

wide about 16/17 feet. He did not get any opportunity to take 

any step. In sainik line he stood beside the door. Some BDR 

personnel were present there. At about 10 A.M. he came to 

canteen of Sainik mess. He had no talk with the 

condemner/appellant. The office of the commanding officer 

was on 2nd floor. When he entered into E company it was about 

10.08 /09 hours. On the date of occurrence his family members 

were in Peelkhana. His residence was 13/14 yard far off from 

Darbar. He deposed before the I.O. that he went to ‘C’ 

Company on 4th floor.  He denied the suggestion that there was 

no scope to see standing in front of stair. He stated that through 
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door and window all things were observed. He saw the convict-

appellant and other with arms near at the stair. He was a Sepoy 

as ‘C’ category. He denied the suggestion that he did not see 

convict/appellant and others and that condemner/appellant did 

not through the dead body of Lt. Col. Enayet from 4th floor. He 

denied the suggestion that he committed murder and thereafter 

went to his residence and that he deposed falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found the condemner/appellant 

Subader Maj. Shahidur Rahman along with Naik Subader 

Idris, Naik Subader Aziz,  Naik Subader Shahjahan Ali, Naik 

Subader Saidur Rahman, Subader Bakki, Naik Subader Baten, 

Naik Subader Mominuddin, Naik Subader Abul Khair, Naik 

Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 
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Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma and 

Habilder Nurul Islam all of 36 Battalion on discussion with 

arms and in excited mood. Afterwards Lt. Col. Enayet and Col. 

Mujib appeared in front of the Battalion. The 

condemner/appellant Subader Major Sahidur, Habilder Omar 

Ali, Subader Ekramul Hoque, Sepoy Bazlur Rashid, Lance 

Naik Anowar Islam and some others took up Lt. Col. Enayet 

Hoque and Col. Mujibur Hoque on 4th floor. Soon after he 

heard firing on 4th floor. At the time of firing he came to see 

MLSS Saiful to pointing out Maj. Mokbul and at his pointing 

Sepoy Alim Reza fired on Maj. Mokbul.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he deposed before the I.O. 

on 21.04.2009. He was aware of Prime Minister’s appearance 

on parade on 24.02.2009. Out pass was not required for J.C.O. 

DAD Siraj signed his leave card. Subader Bari was his 

company commander. His commander was aware of the leave. 

He went out on leave from R.P. gate No.1. Since he was J.C.O. 

he did not sign in the register at the gate. As per Rule the 
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number was written in the register. He denied the suggestion 

that R.P. recorded serial number in the leave card. He cannot 

say whether his mobile number was maintained in the 

company. Battalion mobile number is maintained in leave card. 

He denied the suggestion that he violated the chain of command 

for making mobile to a clerk rather than to the then commander. 

He came to Peelkhana with an application for loan. He has no 

papers to show that on 25.02.2009 he had entry at Peelkhana. 

I.O. did not seize his leave card. On return from leave, leave 

card is to deposit. But his leave card was taken on 25/26th 

February, 2009. He did not submit his leave card. He denied the 

suggestion that for taking away rice and date he was awarded 

penalty. He was waiting in the office of Ziauddin for his 

commander. Barak was about 200' in length. He deposed before 

the investigation officer where he found the BDR personnel. 

Habilder Bazlu was behind. He told his commander of the 

demands. He cannot say whether DAD Siraj is a freedom 

fighter. He cannot say when he identified DAD Siraj seeing his 

picture and that he cannot say who took the photograph.  
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P.W.137 deposed that on 25.02.2009 at about 7.30 he 

came to his office. After 9.30 he heard a hue and cry. He came 

out on the veranda and heard noise in Darber and heard of 

violence in Darber. Afterwards he heard of firing at about 12 

noon. He came down and in front of the Barak he heard of firing. 

He took shelter in Barak. On the following day on 26.02.2009 at 

9 A.M. he left Peelkhana. Before leaving Peelkhana in front of 

Barak he saw 76639 Sepoy Kamrul and 80593 Sepoy Milkan 

Ahmed with arms and to move around. He further deposed on 

recall by the prosecution that on 27.10.2009 he identified the 

condemner/appellant 4173 Shahidur Rahman and others from 

video and identified the photo of condemner/appellant and others 

CLXXX1 series.   

In cross-examination on behalf of appellant, he stated that 

he cannot say who snapped the photo. There is no reference of 

case number and signature of I.O. in the photo. He denied the 

suggestion that the photos are not eligible and that photos are not 

of the occurrence that held on 25/26 February, 2009.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5 days but he did not 

make any statement under Section 164. He did not bring the 

appellant before P.W.26. P.W.26 hailed from ‘C’ company. He 

did not specify when he came out from Darbar. He did not 

depose exactly to follow Lt. Col. Enayet and Maj. Mokbul 

towards 36 Battalion. He deposed before him to go to ‘E’ 

company instead of ‘C’ company. He did not specify when he 

went to ‘E’ company and later on ‘C’ company. He also did not 

depose before him that he stood before the stair on his way to 

‘C’ company. He saw the appellant with SMG but did not use 

the word ‘stair’. He did not depose before him that he went to 

Darbar at 8.30 A.M. He denied the suggestion that P.W.26 

committed murder to Lt. Col. Enayet at ‘C’ Company. In C.S. 

there is the reference of P.W.26 as ‘kjvcivgk©Kvix’ but no 

reference of the appellant as an accused (C.S. page 25 column 

7). He denied the suggestion that the appellant was the freedom 

fighter and in support of that he showed him papers but he did 

not consider those papers. P.W.37 did not depose in 161 

statement that at the instruction of the authority he availed the 
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residence of his sister, but it was explained in another way. At 

the time of occurrence P.W.37 was on leave. He can’t say when 

he left Peelkhana and when he returned to Peelkhana. He did 

not seize any papers in respect of his leave. He also did not find 

out any paper as to his appearance on 25.02.2009. He denied 

the suggestion that he created him as witness.  

 The Confessional Statement of co-accused Md. Yousuf 

Ali runs as under- 

“......Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l 

¢c−L HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 

36 hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j 

e¡−uh p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, 

e¡−uh p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, 

e¡−uh p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l 

p¡Cc¤l, q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 

h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p 

Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ 

e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V 

SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 
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SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 
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la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that his participation to the occurrence is evident from the 

evidence of prosecution witnesses as well as the confessional 

statements of co-accused Md. Yousuf Ali (C.S. 75).  

The learned Deputy Attorney General also submits that 

the P.Ws. 26 and 37 are eye witnesses to the occurrence. P.W. 

26 saw the condemner/appellant in an unlawful assembly and 

on discussions with other rebellions. He also saw him to follow 

Col. Mujib and Lt.  Col. Enayet on 4th Floor where both the 

officers were killed by the rebellions. P.Ws. 37 also deposed in 

corroboration with the testimony with of P.W. 26.  P.W. 137 

identified the condemner/appellant from video footage, exhibit 

– CLXXI. The testimonies of the P.Ws. could not be shaken in 

any way by cross-examination on behalf of the 

condemner/appellant and thus appear credible, trustworthy and 

unimpeachable. 
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The learned Deputy Attorney General further submits 

that the confession of co-accused Md. Yousuf Ali (C.S. 75) 

finds corroboration by the testimonies of P.Ws. and it bears 

evidentiary value.    

The learned Deputy Attorney General submits that the 

testimonies of P.Ws. are consistent, corroborative to his active 

participation in the occurrence in committing murder of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrants any interference. Consequently, he urges to 

accept the reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and to dismiss the 

Cr. Appeal filed on behalf of the condemner/appellant.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are procured witnesses and their evidence apparently appears 

false. P.W.26 admitted that he hailed from ‘C’ company but 

claims to go to ‘E’ company. He further admitted that ‘E’ and 

‘C’ company were in the same building and there was the stair in 
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the middle. So his claim that he could not reach to ‘E’ company 

can’t be believed. He claims that the dead body of Col. Mujib 

was dropped from 4th floor. The finding of the autopsy report of 

Col. Mujib exhibit 221 does not find consistency with his 

testimony. No fracture appears on the dead body.  

Mr. Islam further submits that P.W.654 admits in his 

cross-examination that there is no other accused or witness 

named Habilder Bazlur Rashid excepting P.W.26 Habilder 

Bazlur Rashid and he further admits that in charge-sheet page 25 

column 7 line 7 there is the reference that Habilder Bazlur was 

on discussion with others. On above admission of I.O. it is 

evident that P.W.26 himself was an accomplice and in order to 

save him from such liability he was cited as witness to adduce 

false witness. Thus his evidence appears unworthy of credit.  

P.W.37 although claims to remain in the same sequence as 

that of 26 but their testimonies are not corroborative with each 

other. Admittedly he was on leave and remained in his village on 

25.02.2009. He had no reason to appear in the Line of his 

Battalion. He is out and out a tutored witness. His evidence 

appears unacceptable.  
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Mr. Md. Aminul Islam further submits that P.W.137 

claims to identify the condemner/appellant from video. But his 

testimony does not make it clear that the video had any relations 

with the occurrence that took place on 25-26th February, 2009 

and such evidence provides no contribution in proving the 

charges against the condemner/appellant. P.W.654 admits in his 

cross-examination that P.W.137 did not refer the name of 

condemner/appellant in his deposition before him in his 

statement under Section 161 on 26.04.2009. He further admits 

that P.W.137 identified the photo on 27.10.2009.  

Mr. Islam further submits that such identification beyond 

judicial process is quite unacceptable. He also submits that the 

confession of the co-accused also can’t be considered as 

evidence since it finds no corroboration by any independent 

witness.  

Mr. Islam lastly submits that prosecution could not bring 

home the charges against the condemner/appellant by credible, 

reliable and trustworthy evidence and trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily by the 
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impugned order and as such the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.   
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His complicity to the occurrence as a member of 

unlawful assembly finds support by the confessional statement 

of co-accused Yousuf Ali  (C.S. 75).  

Co-accused Yousuf Ali (C.S. 75) stated in his 

confession-  

“aMe Ae¤j¡e 9.45 h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR 

SJu¡e H−p Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz 

Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 

SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 
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LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 137 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 
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bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b| c‡i ‡jt Kt 

Gbv‡q‡Zi jvk my‡e`vi knx` I Ab¨ Rb 4_© Zjv †_‡K  †d‡j †`q|  Avwg wmwo 

w`‡q wb‡P bvgvi mgq 2q Zvjv †M‡j M.L.S.S mvBdzwÏb e‡j †gRi gKeyj 2q 

Zvjv cwðg cv‡k¦© Av‡Q| ZLb wmcvnx Avjxg †iRv  cwðg cv‡k¦©i i“‡g hvq A ¿̄ 

nv‡Z †gRi gKeyj‡K †m ¸wj K‡i nZ¨v K‡i|’ 

P.W. 37 deposed-  
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‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb|’ 

P.W. 137 deposed-  

‘27/10/09 Zvwi‡L wfwWI †`‡L 4173 knx ỳi ingvb, 4696 GKivgyj 

nK, 4782 Avt evixi 42898 KvDQvi Avj‡gi Qwe mbv³ Kwi| cieZx©‡Z 

28/10/09 Zvwi‡L 58958 wd‡iv‡Ri Qwe mbv³ Kwi I ¯̂vÿi Kwi|’ 

Exhibit- CLXXXI (A) shows him in the figure of 

rebellion while some others talking with media.  
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.87 JCO/Naib Subader/6271 Md. 

Aziz Miah. 

Trial court charged the condemner for the offences under 

Sections 302/149/382/34 and awarded capital sentence along 
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with fine of Tk.1,00,000/-(one lac) having found him guilty of 

offences under Sections 302/149/34 of the Penal Code in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Habilder Bazlur Rashid. 

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 

 P.W. 59 Naik Sirajul Islam 

 P.W.85 Lance Naik Md. Delwar Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused- Md. Yousuf Ali (C.S.-75). 

 At the time of hearing prosecution submits to consider 

the evidence of following witness-  

 P.W. 83 Sepoy Md. Anowar Hossain.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen the 

condemner/appellant Naik Subeder Aziz, Habilder Yousuf 

J.C.O. Subader Sahidur Rahman, Naik Idris., Naik Subeder 

Sahajahan, Naik Subeder Saidur Rahman, Naik Subeder Baten, 

Naik Subeder Kabir Uddin, Naik Subedar Khair, Naik Subadar 

Ali Akbor, Subedar Ekramul Huq, Subeder A. Malek, Subader 

Bari, Subader Elias, Habilder Sahajahan, Habilder Yousuf, 

Habilder Omar, Sepoy Bajlur Rashid and Lance Naik Anowar 

on discussion and thereafter he went on 4th floor of ‘E’ 

Company.  

In cross-examination on behalf of the 

condemner/appellant he stated that Habilder works as 

commander of a section and a section comprises more or less 

11 Sepoys. He never worked as section commander. He can’t 

say whether the commanding officer entered into Darbar prior 
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to him. He denied the suggestion that he did not present in 

Darbar. He did not participate on any discussion. He denied the 

suggestion that he did not see any one on discussion and that he 

deposed falsely. He came to ‘E’ Company without permission 

of his commanding officer. He had official mobile with him. 

Prior to joining at Peelkhana he served in Chittagong. He 

denied the suggestion that he did not see any one to assault or 

kill anybody. He can’t say whether condemner/appellant was 

admitted in the hospital from 26.01.2009 to 09.02.2009. He did 

not tell of the occurrence to any one of the authority. He 

deposed before S.I. Salim on 21.05.2009. He denied the 

suggestion that he deposed falsely against the 

condemner/appellant.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 
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back to Barak. There he found condemner/appellant Subader 

Aziz along with Subader Mj. Sahidur Rahman, Naik Subader 

Idris, Naik Subader Sahajahan Ali, Naik Subader Saidur 

Rahman, Subader Bakki, Naik Subader Baten, Naik Subader 

Mominuddin, Naik Subader Abul Khair, Naik Subader 

Assistant Ali Akbor, Habilder Shahjalal, Habilder Yousuf Ali, 

Habilder Omar Ali, Sepoy Bazlur Rashid, Lance Naik 

Anowarul Islam, Naik Shambu Kumar Sharma, Habilder Nurul 

Islam 36 Battalion with arms in excited mood and on discussion 

with others.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he hailed from Kachua, 

Bagerhat. Before 11.02.2009 he used to live in J.C.O. Mess, 

Peelkhana. On 25.02.2009 he came to Peelkhana in civil dress. 

On that day he had his leave card with him. There was leave 

address in the leave card. Leave address was in village house 

but there is no provision to stay in other place during leave. 

During leave time there was no permission to come at 

Peelkhana.  On 24.02.2001 he was not present in Peelkhana and 

he did not go to J.C.O. Mess on that day. The residence of his 
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sister was at Adabor. He was not aware of ‘hs M¡e¡’ on 

24.02.2009 and also of Darber on 25.02.2009. Nobody 

informed him of Darber at gate No.3. 3 R.Ps. were on duty 

there. He observed usual security measure. He was not given 

any entry pass or seal on his leave card. He signed on the 

register depositing his leave card. I.O. did not identify his 

signature on the register. He deposed before the I.O. on 

21.04.2009. On the date of occurrence at about 11.00 A.M. he 

left Peelkhana through gate No.1. At the time of departure there 

was no R.P. in the gate but the rebellions were present. He 

came out with his civil dress. He cannot say whether his picture 

was found in the video footage. At his departure he did not find 

any army officer or members of RAB. He did not say anything 

to the outsider. He had no opportunity to talk with commander. 

He denied the suggestion that none of the BDR personnel asked 

him anything. On firing everyone was running to and fro. He 

denied the suggestion that he did not go to the 2nd floor to see 

firing. He came back to Peelkhana on 24.03.2009. He denied 

the suggestion that on 25.02.2009 he lodged GD with Kachua 

Police Station along with Upazilla Chairman of Bagerhat. In 
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2005 he served in Kaptai. At that time his Commander was Lt. 

Col. Salim. He denied the suggestion that he was detained by 

the commander with a hiligirl in an objectionable position. He 

denied the suggestion that he was warned for making 

smuggling on 14.04.2009. He denied the suggestion that he 

deposed falsely at the instance of prosecution. His two nieces 

got life sentence murder. He denied the suggestion that he had 

complicity with crime and that he was present in Dhaka on 

25.02.2009.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

Peelkhana, 36 Battalion, BDR Head Quarter. He had his 

attachment with ‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 he came to the 

office of 36 Battalion at about 8.00 A.M. His commander also 

came to the office. Commander talked with them over dinner 

that was scheduled to be held on 26.02.2009. After a while 

commander went to Darber. For the cause of hearing of a case 

in Income tax office he remained in the Battalion. At about 9.30 

A.M. he heard firing. Sepoy Osman informed him that there 

happened firing in Darber. Sepoy Rabin and Osman asked him 

to put off his rank and badge and hid himself. He contacted 
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over telephone with Lt. Col. Enayet.  Neither the Commander 

nor the Deputy Commander received telephone. Later on, he 

came in front of 36 Battalion and happened to see in front of 

canteen of 36 Battalion under the tree the 

condemner/appellant Naik Subader Abdul Aziz, Naik 

Subader Idris, Subader Ekram, Naik Subader Shahjahan, Naik 

Subader Sayeed on discussion with J.C.Os. They all hailed 

from 36 Battalion.  

In his cross-examination on behalf of 

condemner/appellant he denied the suggestion that on 

25.02.2009 J.C.Os. were entrusted with the dinner party. Naik 

Subader Ekram was working from earlier. He cannot remember 

what was the number of participants to dinner party. He denied 

the suggestion that he was in charge of ‘hs M¡e¡’ on 24.02.2009. 

He cannot say whether Naib Subader Aziz performing his duty 

as adjutant. He denied the suggestion that he recommended 

Naik Subader Aziz. He was attached with ‘X¡m i¡a LjÑp§Q£’ on 

15.08.2008 and worked there till 25.02.2009. He denied the 

suggestion that he was directed to attain Darber on 25.02.2009. 

He cannot say whether there was a list of the participants in 
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Darber. He denied the suggestion that he intentionally remained 

absent from Darber. After occurrence he happened to meet with 

Rabin and Osman. Rabin and Osman were not with him when 

I.O. asked him. They did not depose together. His rank and 

badge were in his pocket. He did not take shelter in the toilet. 

He always tried to talk through mobile No. 01712555317. I.O. 

did not seize that mobile. He telephoned Commander and 

Deputy Commander at about 9.40 A.M. but they did not receive 

his phone. He did not make any phone to his subordinate. He 

also did not receive any phone call at that time. When he came 

down, Sepoy Rabin was with him. He did not go to the BDR 

personnel who are talking with each other. They all were his 

subordinates. I.O. read over statement before him. He deposed 

before the I.O. that after starting violence they went to 

Battalion. He came to see some BDR personnel running but he 

did not see the aforesaid accused to run. He did not make any 

command to them. He cannot say whether they saw him. He did 

not receive all the goods of seizure list exhibit 17 from 

investigation officer Kaher Akanda. He denied the suggestion 

that the alamats are not related to the instant case. There is no 
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reference in the seizure list wherefrom the ammunitions were 

recovered. There is also no reference in the seizure list 

wherefrom items 18-24 were seized. He did not go to the 

Darber after the occurrence. He saw the BDR personnel under 

mango tree from 9.30 to 9.40 A.M. He denied the suggestion 

that he did not see the BDR personnel as referred above and 

that he deposed falsely. 

 P.W.59 deposed that on 25.02.2009 that he along with 

Sepoy Radha, Sepoy Osman and Maj. Shahid were in the office 

of 36 Battalion. After some time he heard firing sound. Maj. 

Shahid left the office. He came out from verandah and came to 

see therefrom 10/12 armed Sepoys in front of canteen. He came 

to hear 6271 Naib Subeder Aziz to say with agitated mood that 

they will avail the opportunity at the instant hour. 

In cross-examination on behalf of condemner/appellant 

he denied the suggestion that he did not depose before the I.O. 

that the condemner/appellant stated with agitated mood that 

they would avail the opportunity under the circumstances. The 

condemner/appellant Abdul Aziz is an aged man. He can’t say 

whether his date of retirement was 25.02.2009 and also can’t 
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say whether he was ill prior to and after the occurrence. He had 

no talk with Abdul Aziz on 25.02.2009. He was in the post of 

Naib. Now he is Naib Subeder adjutant. He denied the 

suggestion that the condemner/appellant Abdul Aziz brought 

allegation against him and that he deposed falsely against him 

and that he himself was rebellion and that he deposed falsely.  

P.W.83 deposed that on 25.02.2009 at about 9.30/40 he 

heard of firing. At about 11/12 some BDR personnel took him 

to quarter guard and picked up and put arms in his hands. They 

took him at gate No.3 by a pick-up. After 30 minutes he came 

back to 36 Battalion. On his way back he left the arms on the 

varanda of quarter guard. At about 10.30/11.00 P.M. he came to 

see the condemner/appellant 6271 Naib Subader Abdul Aziz 

along with 75281 Sepoy Sovan Chakma, 55304 Lance Naik 

Monjurul, 56530 Lance Naik Harunur Rashid and 75033 Sepoy 

Mokaram with arms and agitated mood in front of Line. On the 

following day at morning he left Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not hold the post of 

army. He had no conflict with the BDR personnel. He was 
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given the rifle. He did not deposit the arms to anyone. In video 

footage he was shown with arms having red cloth folded on his 

head. He denied the suggestion that the condemner/appellant 

Subader Abdul Aziz made complain against him in the month 

of December and as such his mission was cancelled. His 

nomination for mission and allotment of nomination was 

cancelled. He denied the suggestion that he did not see the 

condemner/appellant and that he himself was a rebellion and he 

had his implication to the commission of murder and that in 

order to save him he deposed falsely.  

P.W.85 deposed that on 25.02.2009 he was on duty with 

R.P. Sepoy Billal beside drill room. He heard firing at 9.30 

A.M. The rebellions were miking. He went to Sainik Mess at 1 

P.M.  On his way he came to see the condemner/appellant 

J.C.O. 6271 Naib Subedar Abdul Aziz, 4555 Naik Subader 

Sahajahan, 25829 Habilder Yousuf. J.C.O. 4696 Subedar 

Ekramul Huq,   56597 Sepoy Mostafa Kamal to move around 

with arms.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not leave Peelkhana. 
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He denied the suggestion that he did not see the 

condemner/appellant with arms. He can’t remember whether he 

deposed the name of condemner/appellant in munity case. The 

condemner/appellant is an aged man. He denied the suggestion 

that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 

Rashid excepting P.W.26. 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 

officer. On that day he performed other works of investigation. 

P.W.26 did not specify time when he saws the 

condemner/appellant. He denied the suggestion that P.W.26 

was an offender and he cited him as witness falsely. P.W.37 did 

not depose in 161 statement that at the instruction of the 

authority he availed the residence of his sister, but it was 

explained in another way. He deposed of 70084 Naik Assistant 

Zia Uddin and 59969 Naik Assistant Rafiqul Islam. They are 

neither witnesses nor accused to the case but he interrogated 

them. He denied the suggestion that since they did not support 
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P.W.37 they were not cited as witnesses. P.W.37 deposed of 

‘civgk©’ but he did not particularly pointed out where the 

rebellions were involved in  ‘civgk©’ but he deposed that he saw 

them in front of Line on ‘civgk©’. At the time of occurrence 

P.W.37 was on leave. He can’t say when he left returned to 

Peelkhana. He did not seize any papers in respect of his leave. 

He also did not find out any paper as to his appearance on 

25.02.2009. He denied the suggestion that he created him as 

witness. P.W.50 referred the name of two Sepoys- Robin and 

Osman. He examined Robin but did not cite him as witness.  

The Confessional Statement of co-accused Md. Yousuf 

Ali runs as under- 

 “…….Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j 

j−’l ¢c−L HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L 

f¡m¡C Hhw 36 hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m 

Cpm¡j e¡−uh p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l 

BLl¡j, e¡−uh p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj 

n¡qS¡m¡m, e¡−uh p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq 

q¡¢hmc¡l p¡Cc¤l, q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe 

Ae¤j¡e 9.45 h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR 

SJu¡e H−p Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz 

Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 
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SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 
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pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherence of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that his active participation to the occurrence is evident from 

the evidence of prosecution witnesses as well as the 

confessional statements of co-accused Md. Yousuf Ali (C.S. 

75) 

The learned Deputy Attorney General also submits that 

the P.Ws. 26, 37, 50, 59, 83, 85 all are eye witnesses to the 

occurrence. P.W. 26 saw the condemner/appellant in an 

unlawfully assembly and on discussion with other rebellions. 

He also saw him to follow Col. Mujib and Lt.  Col. Enayet on 

4th Floor where both the officers were killed by the rebellions. 

P.Ws. 37 and 50 also deposed in corroboration with the 

testimony of P.W. 26.  P.Ws. 59, 83 and 85 saw the 

condemner/appellant to move around with arms and agitated 

mood. P.W. 59 heard him to say- ‘6271 bv‡qK my‡e`vi AvwRR 

D‡ËwRZ n‡q e‡j Gevi my‡hvM Kv‡R jvMve|’ They all identified him 

with his badge No. The testimonies of the P.Ws. could not be 

shaken in any way by cross-examination on behalf of the 
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condemner/appellant and thus their evidence appears credible, 

trustworthy and unimpeachable. 

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation in the occurrence in committing murder of 

74 persons including 57 army officers in Peelkhana and trial 

Court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrants any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

under section 302/201/149/34 of the Penal Code and to dismiss 

the Cr. Appeal filed on behalf of the condemner/appellant.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are procured witnesses and their evidence apparently appears 

unworthy of credit. P.W.26 admitted that he hailed from ‘C’ 

company but claims to go to ‘E’ company. He further admitted 

that ‘E’ and ‘C’ company were in the same building and there 

was the stair in the middle. So his claim that he could not reach 

to ‘E’ company can’t be believed. He claims that the dead body 
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of Col. Mujib was dropped from 4th floor. The autopsy report of 

Col. Mujib exhibit 221 does not find consistency with his 

testimony. No fracture appears on the dead body of Col. Mujib. 

It is evident that he deposed falsely according to the instruction 

of the investigation officer. P.W.37 although claims to remain in 

the same sequence as that of P.W.26 but their testimonies are is 

not corroborative with each other. Admittedly he was on leave 

and remained in his village on 25.02.2009. He had no reason to 

appear in the Line of his Battalion on the date of occurrence. He 

is out and out a tutored witness and his evidence appears 

unacceptable. The evidence of P.W.50 also does not bear any 

substance. He simply saw the condemner/appellant on discussion 

with others. He did not disclose any culpability of the 

condemner/appellant to any offence. Similarly is the status of the 

evidence of P.W.59 who simply claims to see the 

condemner/appellant with arms and to make shouting. He did 

not disclose any culpability of condemner/appellant to any 

offence. P.W. 83 himself had participation in the rebellion. At 

one time he had arms in his hand as he admitted in cross-

examination that he was found in the footage with arms along 
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with red cloth folded on his head. It is quite evident that in order 

to save himself he deposed falsely. His evidence appears 

unreliable and unacceptable. The evidence of P.W.85 also 

appears tainted. He himself admitted in his cross-examination 

that he did not leave Peelkhana and remained in police custody 

from 27.02.2009 to 03.03.2009 and thus it is apparent in order to 

save him he deposed falsely against the condemner/appellant.  

Mr. Md. Aminul Islam further submits that confessional 

statement of the co-accused Md. Yousuf Ali finds no 

corroboration by any other independent witness and such 

confessional statement of the co-accused can’t be considered as 

evidence against the condemner/appellant.  

Mr. Islam lastly submits that prosecution could not bring 

home the charges against the condemner/appellant by credible, 

reliable and trustworthy evidence and trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily by the 

impugned order and it warrants due interference and as such the 

Reference as against the condemner/appellant is liable to be 
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rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.   

His complicity to the occurrence as a member of 

unlawful assembly finds support by the confessional statement 

of co-accused Md. Yousuf  Ali (C.S. 75).  

Co-accused Md. Yousuf Ali stated in his confession-  
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“aMe Ae¤j¡e 9.45 h¡−Sz 10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR 

SJu¡e H−p Bj¡−cl AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz 

Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 

SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50, 59, 

83, 85 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL|’ 

P.W. 37 deposed- 

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 
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AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 

bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 

JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi 

†jvK|’ 

P.W. 59 deposed- 
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‘Avwg eviv›`v †_‡K †`L‡Z cvB 10/12 Rb A ¿̄avix ‰mwbK K¨vw›U‡bi 

mg‡b MvjvMvwj Ki‡Q| 6271 bv‡qK my‡e`vi AvwRR D‡ËwRZ n‡q e‡j Gevi 

my‡hvM Kv‡R jvMve| Avwg 54561 j¨vÝbv‡qK Av‡bvqvi‡K wc —̄j nv‡Z wPrKvi 

Ki‡Z †`wL|’ 

P.W. 83 deposed-  

‘ivZ 10 
1
2  Uv †_‡K 11 Uvq mgq ˆmwbK jvB‡bi mvg‡b  75281 wmcvnx 

†kvfb PvKgv, 55304 j¨vÝ bv‡qK gÄyi“j 56530 j¨t bv‡qK nvi“b Ai iwk` 

6271 bv‡qK my‡e`vi Avt AvwRR 75033 wmcvnx †gvKvig‡`i‡K A ¿̄mn 

D‡ËwRZ Ae ’̄vq †`L‡Z cvB|’ 

P.W. 85 deposed-  

‘12.30 wgt †ei nB A ¿̄ ¸wj wb‡q we‡ ª̀vnxiv gvBwKs KiwQj 1 Uvi mgq 

ˆmwbK †g‡Q hvB| hvIqvi mgq JCO 4696 my‡e`vi GKivg–j nK JCO 6271 

bv‡qe my‡e`vi Avt AvwRR, 25829 nvwej`vi BDQye, 4555 bv‡qK my‡e`vi 

kvnRvnvb 56597 wmcvnx †gv¯—dv Kvgvj‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z 

†`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.90 Sepoy/76263  Md. Kazi Arafat 

Hossain. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.12 Major Md. Shah Alam, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.20 Major Kamrul Islam 

 P.W.22 Major Abdullah Al Mamun, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W. 116 Lance Naik Abdur Rahman 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of co-

accused Sepoy Md. Emran Chowdhury (C.S.A. 34). 

 The condemned/appellant examined D.W. 12, Al Helal 

Sikder as defence witness.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.12 deposed that at the time of occurrence he was the 

Commander of 24 Rifle Battalion and on the occasion of the 

BDR week he was in the charge of performing cultural function 

of 24 Rifle Battalion and as such on the date of occurrence he 

appeared at golf ground at about 7.30 A.M. Lt. Col. Lutfor 
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Rahman (deceased) came to visit the arrangement and he was 

asked not to attend Darber but to supervise the arrangement. At 

about 8.45 A.M. he went to his office for taking breakfast. After 

breakfast, at the time of taking tea he heard sound of firing and 

outcry from the northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter, he 

went to a signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through the window he observed the 

situation. Since Sepoys were firing he went to signal room. At 

signal room, Naik Singal Enamul handed over a mobile set to 

him for talking with Maj. Maksum. He asked Maj. Maksum 

whether there happened any firing in Darbar. After receiving 

positive hearing he told Maksum that he could not contact 

commandant and thereafter he handed over mobile set to 

Enamul. Later on, Naik Kamal asked him to take shelter under 

the table. He remained there for sometime. Firing was 

increasing. At that situation Naik Kamal advised him to take 

shelter in the store room and he remained in the store room. 

After sometime in order to observe the situation he stood by the 

side of the door of store room and through the gap of the door 
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he came to see the commandant Lt. Col. Lutfor being 

surrounded by the condemner/appellant Sepoy Arafat, Sepoy 

Emran Chaudhary, Habilder Taher, Sepoy Azim Patowary, 

Lance Naik Karim, Subader Maj. Gafran Malik and some 

others with arms and to take him away towards residence of 

D.G. by way of assaulting manner. At about 14.00 hours he 

came to hear killing of 33 Army Officers from the talking of the 

BDR personnel.  

In cross-examination on behalf of the condemner 

/appellant he stated that he knew the condemner/appellant 

hailed from 24 Rifle Battalion and was the driver of Lt. Col. 

Lutfor Rahman, the C.O. of 24 Rifle Battalion. He was 21C of 

that Battalion. He can’t say how many BDR persons named 

Arafat were there in 24 Rifle Battalion. He denied the 

suggestion that the condemner/appellant was not the runner of 

24 Battalion. He denied the suggestion that the he had enmity 

with the condemner/appellant and as such he deposed against 

him falsely. He reiterated in his cross-examination that the 

condemner/appellant and others-‘AwabvqK‡K †e‡a A ¿̄mn wb‡q hvq| 

AvivdvZ mn mK‡j AwabvqK‡K jvwÂZ K‡i|’  
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P.W.14 deposed that on the date of occurrence at about 

6.15 A.M. he came on duty at Signal workshop of 24 Rifle 

Battalion. At 9.30 A.M. he came to hear firing sound. 

Afterwards he came to Signal sector and there he saw Deputy 

Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant is found switch off. Then 

operator talked with Maj. Maksumul Hakim on mobile. Maj. 

Shah Alam sought help from them having afraid of his life. 

Thereafter, they hid him in the store room. Afterwards he came 

out on varanda and therefrom he came to see Commandant 

Lutfor Rahman to come up in his office on 2nd floor. At that 

time he came to see the condemner/appellant Sepoy Arafat 

Hossain, along with- Gofran Mollik, Habilder Taher, Lance 

Naik Karim, Sepoy Emran, Sepoy Azim Patowary, Sepoy 

Mijanar and some others to come to the office of 24 Battalion 

with arms and they took away down Commandant Lutfor 

Rahman forcibly towards D.G. Office in insulting manner.  

In cross-examination on behalf of the 

condemner/appellant, he stated that at the time of occurrence 
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his residence was at 26/2 Moneshor Road. In the work shop he 

was alone on duty. In the adjacent room there were three 

persons along with Deputy Commander. Five persons were in 

the signal sector. Armed BDR personnel were looking for 

Army officers. At about 10.15 the commandant came into 

office and remained for 10 minutes. At about 11 A.M. the 

rebellions took him out. He did not make any attempt to prevent 

them. After taking away the commandant he closed the door. 

The rebellions did not assault him. He reiterated he could 

recognize the accused since they hailed from same Battalion 

and he himself saw the condemner /appellant. He denied the 

suggestion that he deposed falsely.  

P.W.20 deposed that on 25.02.2009 he attended Darbar. 

At one stage, when the occurrence took place, he came out of 

Darbar and was looking for his commandant Lt. Col. Badrul. 

He came to see some BDR personnel on the road in the manner 

of unlawful assembly proceeding towards swimming pool. He 

heard firing behind Darbar. He came to see Habilder Mobarak 

and Khalil of 13 Battalion. One of them asked to put off his 

rank. Naik Habib attempted to take off his rank and brought 
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him in swimming pool. Thereafter he came to the place where 

the vehicles used to keep. RP J.C.O Kader scolded him and 

warned the drivers not to pick up any army officer in the 

vehicle. Thereafter he came at golf ground. He came to see 6/7 

BDR personnel to take away Maj. Gazzali from R.S.B filed by 

way of assaulting manner. Among them he could identify 

Sepoy Mamun and Naik Wazed. Thereafter he came to his 

residence on the 4th floor, in Building No.10. He told the 

occurrence to his wife. He took shelter on the false ceiling of 

his bathroom. At evening the rebellions tried to break down the 

door of his residence. At 3 A.M. on the night following the day 

25.02.2009 Home Minister came to rescue his family members, 

but his wife did not leave the residence since she was a carrying 

mother. At 3 P.M. on 26.02.2009 some rebellions kicked on his 

door. Having aware of his presence Sepoy Majahar along with 

4/5 Sepoys entered into his residence and pointed arms towards 

him. He begged for his life. Sepoy Majahar took him out on 

gun point. Majahar was accompanied with Sepoy Masud, 

Sepoy Ziaul and Sepoy Najrul. There was a pick up in front of 

the residence. Majahar told the rebellions that according to the 
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instruction of New D.G. Tawhid none would be killed, but be 

was taken at gate No. 4. There he came to see Subeder Maj. 

Zubayer, Ferdous and Sepoy Harun standing with arms. They 

were dropped at gate No. 4 by a pick-up. There he came to see 

the condemner/appellant Arafat along with Subeder Naik 

Helal.  

In cross-examination on behalf of the appellant he stated 

that the appellant hailed from 13 Battalion and he was a driver. 

He reiterated that he saw him with the rebellions. He denied the 

suggestion that he deposed falsely against him out of previous 

enmity.   

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9 A.M. he heard firing. Through window from 2nd floor 

of his residence he came to see 22/25 BDR personnel being 

armed shouting in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 



 

 

2322 

the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

the office through back side of the office. At that time he came 

to see 7/8 BDR personnel to take away Lt. Col. Lutfor, the 

Commandant of 24 Battalion in way of assaulting manner. 

Among them he could identify the condemner/appellant 

Sepoy Arafat, Subedar Maj. Gofran Mallik, Habilder Taher, 

Lance Naik A. Karim, Sepoy Emran and Sepoy Azim 

Patowary. Afterwards he came at sector office crossing over the 

wall.  

In cross-examination on behalf of the condemner 

/appellant, he stated that he submitted written prayer for leave. 

He denied the suggestion that he deposed before the I.O. that he 

applied for leave orally. His residence was east of Dhaka 

Sector, 25/30 yards away from the office of 24 Battalion. The 

condemner/appellant did not work with him in 15 Battalion. At 

about 9.25/9.30 A.M. he went from Dhaka Sector Office. He 

did not go to 24 Battalion. The difference between 24 Battalion 

and Dhaka Sector Office was about 35/40 yards. He came back 

after 4/5 minutes. He came back to his residence and thereafter 
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he left residence again after 45/50 minutes. He left residence at 

second time to go out of Peelkhana. At that time his family 

members were not with him. He denied the suggestion that he 

could not identify the condemner/appellant. He denied the 

suggestion that he was aware of the revolt and thus obtained 

leave. 

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Mollik over mobile. Gofran 

Mollik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At firing by the rebellions he raised 

up hands and surrendered to their order. The rebellions took 

him out of the residence along with his family members. On his 
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way, he came to see to take away Lutfor Rahman by the 

rebellions being armed under the leadership of Gofran Mollik in 

assaulting manner. Among them he could identify the 

condemner/appellant Sepoy Arafat along with Gorafan 

Mollik, Habilder Tabher, A. Karim, Sepoy Aziz, Sepoy Emran 

and Sepoy Mijan. Gofran Molik was with arms in leading part. 

Later on, he came to know that the rebellions killed Lutfor 

Rahman.  

In cross-examination on behalf of condemner/appellant, 

he stated that he had been in BDR from 2006 to September 

2008 and returned to army for going U.N. Mission. He went to 

Sudan on 4th October and returned therefrom to army in 

November 2009. He had no duty in Peelkhana on the date of 

occurrence. 4/5 rebellions took him away pointing arms. He had 

no talk with Lutfor Rahman. He did not see the killing of Lurfor 

Rahman but he saw them who were taking him away. He 

denied the suggestion that at the time of occurrence he could 

not identify the condemner/appellant.  

P.W. 116 deposed that on 25.02.2009 he was on duty at 

Golf ground. At about 9.30 he heard firing at gate No.5 and 
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came to see people running to and fro. On the way to his 

residence when he reached near at quarter guard he came to see 

the rebellions running towards Darbar with arms. He came back 

to the Line of 24 Battalion. He could identify 64789 Sepoy A. 

Rahman who took up arms among them. He also came to see 

condemner/appellant 76263 Sepoy Arafat along with J.C.O. 

3528 Subeder Maj. Gofran Molik, J.C.O. 4275 Subader SK. 

Ashraf Ali, 37323 Habilder Jamrat Ali, 34575 Habilder 

Sahabuddin, 65702 Sepoy Emran, 60658 Sepoy Azim, 76263 

Sepoy Arafat, 73583 Sepoy Mijanur, 77805 Sepoy Mahboob, 

59938 Sepoy Nannu, 73345 Sepoy Zillur, 68079 Sepoy 

Sahinoor, 69082 Sepoy Osim Chakma, 50623 Lance Naik 

Ekramul Huq and others to make discussion with arms and 

fighting mood. Thereafter he took shelter in J.C.O’s Quarter.  

In cross-examination on behalf of the 

condemner/appellant, he stated that 24 Battalion and 36 

Battalion were 400/500 yard away from golf ground. He denied 

the suggestion that 36 Battalion was 200 yard away from golf 

ground. He came to see them on discussion at about 10 A.M. He 

had no talk with the rebellions and Shadat after coming back at 
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Line. He is still in service in Peelkhana. Mahbub was Sepoy of 

his unit. He denied the suggestion that he deposed falsely.  

D.W. 12 deposed that he was an employee of Amin 

Mohammad Group. On 25.02.2009 he was in his office at 

Dhanmondi. The appellant Kazi Arafat Hossain was his 

friend. At about 10.30 A.M. the condemner/appellant came to 

his office. On quarry he disclosed that some occurrence took 

place in Peelkhana and having afraid he left Peelkhana and came 

there. He remained in his office and took lunch with him and 

afterwards he took him to his residence.  

In cross-examination by the prosecution he admitted that 

the appellant was his friend and they both hailed from the same 

village.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.04.2009 and taken on 

remand for 5 days. P.W.29 deposed before him that he however 

went to Line and hid himself there. P.W.116 deposed before 

him that he went to Line of 24 Rifle Battalion at the instruction 

of Subeder Shahdat. He further deposed before him that 
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Subeder Shahdat instructed the soldiers to go to their family 

members. P.W.116 also deposed that he left Peelkhana on 

26.02.2009.  

The confessional statement of co-accused Sepoy Md. 

Emran Chowdhury(C.S.34) runs as under-  

‘Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j jyrdi ingv‡bi ewW 

MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK jvB‡b _vKZvg| 24/2/09 

Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V bv Í̄v K‡i †cvkvK c‡o Avwg 

24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 8.00 Uvi w`‡K wmI m¨v‡ii 

Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi w`‡K m¨vi‡K Avbvi Rb¨ 10 bs 

†KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q we.wW.Avi m`i `ß‡i hvB| m¨vi 

†mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi 

wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi n‡j eo Lvbv LvIqvi Rb¨ hvq| 

Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U wM‡q eo Lvbv LvB| LvIqv †k‡l 

Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| 

ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K wb‡q kvnRvnvbcy‡i hvB| †mLvb 

†_‡K †divi ci ivZ Abygvb 10.00 Uvi w`‡K Avwm| 24 ivB‡dj 

e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb gwjø‡Ki Awd‡m wgwUs G 

nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi †Mvdivb gwjøK wm I †j: K‡Y©j 

jyrdi ingvb m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, nvwej`vi Zv‡ni (24 

ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK Kwig (24 ivB‡dj e¨v‡Uwjqvb) 

nvwRi wQjvg| wgwUs G wm×všÍ nq †h, ciw`b 25/2/09 Bs ZvwiL `ievi 
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n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb 

Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj n‡j †Zvgvi wmI mv‡ne Awd‡m 

P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U Zv Rvbv‡ev| ZLb Avwg Awd‡m 

hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M †_‡K †Mvdivb gwjøK gv‡S 

gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex `vIqv Av`v‡qi Rb¨ 

Awdmvi‡`i wRw¤§ Kiv n‡e| ....................Gici Avwg 24 ivB‡d‡j 

e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 

441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb 

gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges 

†mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, 

wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z 

†`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ 

Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi 

Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, 

Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv 

Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 

ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv 

A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi 

ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI 

m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei 

†PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant  had  his active participation to the 

occurrence in committing murder of 74 persons including 57 

army officers and other atrocities in Peelkhana as it is evident 

from the evidence of prosecution witnesses as well as the 

confession of co-accused Sepoy Md. Emran Chaudhury (C.S. 

34).  
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The learned Deputy Attorney General also submits that 

all the P.Ws. 12, 14, 20, 22, 24 and 116 are eye witnesses to the 

occurrence. P.W. 12 was present in his office at 24 Rifle 

Battalion and took shelter in the store-room and peeping 

therefrom he came to see the condemner/appellant and others 

encircling Lt. Col. Lutfor Rahman with arms and thereafter to 

take him away towards the residence of D.G. in assaulting 

manner. He reiterated that he knew the condemner/appellant 

who was the runner of the C.O. of 24 Battalion. P.W. 14 was 

present at signal workshop of 24 Battalion at about 9.30 A.M. 

He came to see Lt. Col. Lutfor Rahman to enter into his office 

and further saw the condemner/appellant and other rebellions to 

enter into the office of 24 Battalion and to take away Lt. Col. 

Lutfor Rahman towards the office of D.G. in assaulting manner. 

P.W. 22 also saw the condemner/appellant and other rebellions 

having armed to take away Lt. Col. Lutfor Rahman at a far 

distance. The evidence of the P.Ws. 12, 14 and 22 are 

corroborative in taking away Lt. Col. Lutfor Rahman from his 

office of 24 Battalion in assaulting manner. It is needless to say 

that soon after he was killed. P.Ws. 20, 24 and 116 saw the 
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condemner/appellant with arms in unlawful assembly and in 

active operation. All the P.Ws. identified the 

condemner/appellant properly. P.W. 14 identified him with his 

Battalion No. and P.W. 116 identified him with his badge No. 

Their evidence does not suffer from any infirmity or material 

contradiction and thus appears credible, reliable and worthy of 

credit. D.W. 12 is an entrusted witness. His evidence bears no 

substance.     

The learned Deputy Attorney General further submits 

that the confession of co-accused Md. Emran Chaudhury finds 

corroboration by the testimonies of all the P.Ws. as referred 

above and thus it bears evidentiary value.  

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence on record rightly 

found the condemner/appellant guilty of the offences as charged 

for and sentenced him accordingly. He submits to accept the 

Reference under section 302/149 of the Penal Code and to 

dismiss the Cr. Appeal filed on behalf of the 

condemner/appellant.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

adduced by the prosecution witnesses in support of the charges 

against the appellant is highly doubtful, unreliable, 

unacceptable and can’t be based for conviction of the 

condemner/appellant and that the trial court sentenced him 

merely on surmise and conjecture. 

Mr. Md. Aminul Islam further submits that no positive 

evidence appears against the appellant as to his culpability of 

causing any casualties and as such the charges brought against 

him find no basis and the sentence awarded to him can’t be 

appreciated. 

He also submits that P.W. 1 is no more but a formal 

witness. He did not refer his name in the F.I.R. Admittedly 

P.W. 12 took shelter in the store room under close door and in 

view of the above facts, his claim of seeing the 

condemner/appellant with others as many as more than 6 

persons is absolutely impracticable and can’t be relied upon. 

His evidence appears untenable, unreliable and unacceptable. 

P.W. 14 also claims to take shelter in the store of signal sector 
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and further claims to see from veranda of signal sector taking 

away Lutfor Rahman towards D.G.’s Banglow in way of 

assaulting manner from the office of 24 Battalion can’t be relied 

upon. Although they were observing from the same position but 

their evidence appears contradictory. The evidence of P.W. 20 

as against the condemner/appellant does not bear any substance 

since he merely saw him at gate No. 4 at evening on 26.02.2009 

i.e. after the occurrence. By his evidence no action is found to 

be displayed by the condemner/appellant. P.W. 22 admitted that 

he was on leave on the date of occurrence. Thus his claim of see 

the occurrence in the manner of coming out from the residence 

to the office in the midst of such horrific situation and again 

return to residence and afterwards coming out from residence 

and his claim of seeing the appellant with others assaulting 

Lutfor Rahman and to take him away from Battalion is no more 

but a myth and that can’t be relied upon. He further admitted in 

his cross-examination that the appellant did not work with him. 

So his identification of the appellant appears highly doubtful. 

P.W. 24 admittedly was in his apartment in Peelkhana on the 

date of occurrence and having aware of the situation in 



 

 

2334 

Peelkhana he kept himself in his apartment under close door. 

He claims that at one time the rebellions entered in to his room 

by breaking door and took him out and on his way he came to 

see the appellant and others to assault Lutfor Rahman. As it 

appears from his evidence he was taken at about 10.45 A.M. by 

braking door by armed rebellions and in view of the facts it 

can’t be belived to led him alive. His evidence appears 

unreliable. Admittedly he went on U.N. Mission. More so, his 

evidence does not find any corroboration with the evidence of 

P.Ws 12, 14 and 22 in taking away Lutfor Rahman in assaulting 

manner. The evidence of P.W. 20 and 116 do not bear any 

substance. P.W. 20 saw him at gate No. 4 at evening while the 

witness was taking exit from Peelkhana. P.W. 116 merely saw 

the appellant and other on discussion with arms and ‘j¡lj¤M£ 

AhØq¡u’. He refers the appellant and others as many as 14 

persons with their regiment numbers which appears unusual 

and tutored. From the evidence of D.W. 12 it appears that the 

condemner/appellant had no presence in Peelkhana at the time 

of occurrence.   
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Mr. Md. Aminul Islam further submits that none of the 

P.Ws identified the appellant on dock and trial court did not 

take into consideration of the written statement of the appellant 

submitted in examination him under Section 342 of the Code of 

criminal Procedure at which the appellant was highly 

prejudiced and caused miscarriage of justice. 

Mr. Aminul Islam lastly submits that prosecution could 

not bring home the charges against the condemner/appellant 

and trial court having failed to weigh and assess the evidence 

on record erroneously found him guilty of the offences and 

sentenced him illegally and it warrants due interference and as 

such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  



 

 

2340 

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

The confession of co-accused Sepoy Md. Emran 

Chawdhury (C.S. 34) finds corroboration by the evidence of the 

P.Ws. and it bears evidentiary value in view of section 30 of the 

Evidence Act.  

Co-accused Sepoy Md. Emran Chawdhury stated in his 

confessional statement-  

‘Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg 

GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ 

my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK 

Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| 
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Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: 

K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| 

my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj 

e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K 

wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 

Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI 

†j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q 

hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I 

mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb’  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 12, 14, 20, 22, 

24, 116 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 12 deposed-  

‘†ek wKQz mg‡qi ci Avwg cwiw ’̄wZ ch©‡e¶‡bi Rb¨ Store i“g Gi 

`iRvi cv‡k `vovB Ges `iRv dvK w`‡q †`wL AwabvqK †jt K‡Y©j jyrdi‡K 
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wmcvnx Ggivb †PŠt nvwej`vi Zv‡ni wmcvnx AvwRg cv‡Uvqvix, j¨vÝ bv‡qK Kwig 

wmcvnx AvivdvZ Ges my‡e`vi †gRi †Mvdivb gwj−K mn Av‡iv K‡qKRb mk ¿̄ 

Ae ’̄vq AwabvqK‡K wN‡i †d‡j‡Q Ges Zv‡K gviwcU Ki‡Z Ki‡Z †U‡b wnP‡i 

DG Gi evs‡jvi w`‡K wb‡q hvB‡Z‡Q|’ 

P.W. 14 deposed-  

‘wKQz¶b ci †`wL AwabvqK jyrdi ingvb ª̀“Z †n‡U G‡m †`vZjvq Zvi 

Awd‡m Ae ’̄vb †bb| ZLb †`wL †mvnive gwj−K m‡½ nvwej`vi Zv‡ni j¨vÝ 

bv‡qK Kwig wmcvnx Ggivb, wmcvnx AvwRg cv‡Uvqvix wmcvnx AvivdvZ û‡mb Ges 

wmcvnx wgRvbyi ingvb mn AviI A‡b‡K mk ¿̄ Ae ’̄vq 24 e¨vUvwjq‡bi Awdm 

GjvKvq Av‡m| c‡i AwabvqK j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi 

mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j hvq|’ 

P.W. 20 deposed-  

‘Avgv‡`i †mB Mvox‡Z A ¿̄avixiv DwV‡q †`q I 4bs †M‡U bvwg‡q †`q| 

ZLb my‡e`vi †hvev‡qi, bv‡qK my‡e`vi †njvj, wmcvnx AvivdvZ we‡ ª̀vnx‡`i gv‡S 

`vwo‡q Av‡Qb|’ 

P.W. 24 deposed- 

‘Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 

e¨vUvwjq‡bi AwabvqK jyrdi ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i 

g‡a¨ †Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx 
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Bgivb, wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwi| †Mvdivb gwj−K‡K 

A ¿̄nv‡Z †bZ…Z¡ w`‡Z †`wL|’ 

P.W. 116 deposed-  

‘Avwg Avgvi evmvq hvIqvi Rb¨ 36 e¨vUvwjq‡bi cv‡k c¨v‡iW †mKUi 

†Kv÷ †KvqvU©vi Mv‡W© †cŠQ‡j A‡bK we‡ ª̀vnx‡`i A ¿̄ wb‡q `ievi n‡ji w`‡K 

†`Š‡o †h‡Z †`wL| Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq 

Zv‡`i g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi 

†gRi †Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 

nvwej`vi RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 

60658 wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 

77805 wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 

wmcvnx kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i 

mn Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.91 Sepoy/74853 Md. Haider Ali 

Sheikh.  

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.56 Major B.A.5776/ Md. Rezaul Karim, 

 P.W.74 Major Dr. Rounak Azad Eni 
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 P.W.358 Md. Mominul Hassan, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 

P.W. 56 deposed that he was in Darbar. At the outset of 

the occurrence he came out from Darber and took shelter in 

Rifle Public School. Through window he came to see the 

condemner/appellant Haider and Seopy Bashar and Haider 

with armed rebellions. After a while he heard firing and outcry 

(AvZ©PxrKvi) from the side of class room. Later on, he came to 

know from Maj. Anney that the condemner/appellant together 

with Bashar and Haider killed Maj. Mosharaf by firing in her 

presence. He identified the appellant as of 44 Battalion since 

they worked together.  

In cross-examination on behalf of the 

condemner/appellant he stated that Anney was also present in 
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Darbar. He came out from Darbar at 9.40 A.M. He entered into 

the room of Principal at 9.45 A.M. Maj. Mosharaf and Anney 

took shelter in the adjacent room.  The rooms were partitioned 

by brick-wall. The accused came from west side at about 2.20 

P.M. He did not come out from room. Maj.  Mosharaf was 

killed on veranda taking him out by breaking door. Nobody told 

him to shoot Maj. Anney. Maj. Anney was taken up in a pick-

up. He can’t say when the condemner/appellant joined in 44 

Battalion. He did not serve in 44 Battalion. He denied the 

suggestion that he deposed falsely.  

P.W. 74 deposed that she attended Darbar. On hearing 

firing sound she came out of Darbar and in order to take shelter 

in a safe place she went to Noor Mohammad Public School and 

College and took shelter closing the door in a ‘‡Lvc’ of cash 

counter along with Maj. Mosharaf and another BDR person. At 

11 A.M. Some BDR personnel abused and threatened them to 

come out but they remained silent there. At about 2.30 P.M. 

three BDR personnel entered into the room by breaking door 

and came forward pointing arms to them. When the 

condemner/appellant Sepoy Haider together with Bashar and 
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Altaf came forward she begged not to kill her since she has 

been providing treatment to them and their children. They 

snatched away mobile phone from her and also brought out 

Maj. Mohsaraf from ‘†QvU ‡Lvc’ and abused others. They brought 

out her and Maj. Mosharaf on varanda. They asked Maj. 

Mosharaf to turn back. No sooner Maj. Mosharaf turned back 

they fired on him and Maj. Mosharaf instantly fell down there.  

In cross-examination on behalf of the Appellant she 

stated that she deposed before I.O. the name who brought out 

her and Maj. Mosharaf. She denied the suggestion that she did 

not depose before I.O. who shoot Maj. Mosharaf. She reiterated 

in her cross-examination that she herself saw the 

condemner/appellant to shoot Maj. Mosharaf.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that office room of Noor Mohammad School is adjacent to 

principal’s room. Principal’s room is on the ground floor near 

to the gate of Noor Mohammad School. P.W. 56 deposed that 

Principal Shahida Parveen opened the room and thereby he took 

shelter thereat. P.W.74 deposed that the school was closed and 
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she hid herself in the room. Maj. Mosharaf Hossain entered into 

the room where P.W.56 Rezaul Karim took shelter. Anney took 

shelter in the 1st room from the gate. He denied the suggestion 

that the above statements do not corroborate the sketch map and 

that he drew the sketch map without visiting the place of 

occurrence. The appellant had his confessional statement. He 

was not aware of media interview of Maj. Rezaul. Sepoy Haider 

regiment No. 65589 has not been sent up. Brojo Gopal Haider 

deposed that 65589 he is not an accused. He denied the 

suggestion that he implicated the appellant falsely.  

The confessional statement of condemner/appellant 

Sepoy Md. Haider Ali runs as under- 

“weMZ 2005 mv‡j Avwg we.wW.Avi G †hvM w`B| weMZ 25/02/07 

Bs‡iRx nvwej`vi Kvgvj Avgv‡`i mKvj mvZUvq mvP© Kwi‡q `ievi n‡j 

wb‡q hvq| Avwg wcQ‡bi w`‡K †d¬v‡i ewm| mKvj 9.00 Uvi mgq mievi 

ïi“ nq| mKvj 9.30 Uvi mgq GK ˆmwbK `iev‡i Xy‡K wW.wR. mv‡n‡ei 

w`‡K A ¿̄ ZvK K‡i| ˆn ‰P ïi“ n‡j Ab¨vb¨‡`i mv‡_ AvwgI `ievi nj 

†_‡K †ewi‡q hvB| jvB‡bi w`‡K hvIqvi mgq PviRb gy‡Lvk XvKv †jvK 

nv‡Z A ¿̄mn Mvwj w`‡q e‡j †h, nv‡Z A ¿̄ ¸wj bv †`L‡Z †c‡j ¸wj K‡i 

†g‡i †dj‡e| ZviciI Avwg  jvB‡b †h‡Z  PvB‡j  Zviv evav  †`q|  

ZLb  Avwg  †Kv‡Zi w`‡K †`Šo w`B| †`Šo †`qvi mgq bv‡qK my‡e`vi 

gvbœvb Gi mv‡_ Avgvi av°v jv‡M| wZwb Avgv‡K Kvwgbv e‡j Mvwj †`q| 

Zv‡KI Avwg †`‡ki Kj¼ e‡j Mvwj †`B| Zvici Avwg †Kv‡Zi w`‡K 

wM‡q GKwU ivB‡dj Ges 50 ivDÛ ¸wj wbB| A ¿̄ wb‡q Avwg GKwU 

wbg©vbvaxb wewìs G hvB| †mLv‡b wmcvnx gvRnvi“j wmcvnx Avãyj nvB, 
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wmcvnx kIKZ Av‡m| c‡i Zviv d¨vwgwj †KvqvU©v‡ii w`‡K P‡j hvq| 

Avwg Avevi wbg©vbvaxb wewìs G P‡j Avwm| †ejv Abygvb †cŠ‡b wZbUvi 

mgq AvjZvd I evkvi Avgv‡K WvK †`q| Avwg Zv‡`i mv‡_ †h‡Z 

A¯̂xKvi Ki‡j Zviv agK †`q ZLb Avwg Zv‡`i mv‡_ hvB| Zv‡`i mv‡_ 

Abygvb 3.00 Uvi w`‡K byi †gvnv¤§` cvewjK ¯‹y‡j hvB| HLv‡b GKwU 

K‡¶ †gRi †gvkviid I †gRi G¨vwb‡K †`wL| †gRi G¨vwb e‡jb †h, 

Avgv‡K †g‡ivbv Avwg Wv³vi| wmcvnx evkvi †gRi G¨vwb‡K i“g †_‡K 

†ei K‡i †bq| Zvici AvjZvd †gRi †gvkviid‡K ¸wj K‡i †`q| 

‡gRi †gvkviid c‡o hvq| evkviI GK ivDÛ ¸wj K‡i| †gRi 

†gvkviid gviv hvq| jvk †d‡j Avgiv HLvb †_‡K Avgiv P‡j Avwm| 

25 ZvwiL mvivivZ GKwU wbg©vbvaxb wewìs G wQjvg| gvB‡K †Nvlbv ï‡b 

26/02/09Bs‡iRx mv‡o eviUvi w`‡K A ¿̄ Rgv w`B| H w`b weKvj 

Abygvb 4.00 Uvi w`‡K †WBix dv‡g©i cvk w`‡q †`qvj UcwK‡q evB‡i 

hvB| ỳBw`b †gvnv¤§`cyi fwMœcwZi evmvq _vKvi ci 01/03/09 Bs‡iRx 

wi‡cvU© Kwi| 03/05/09 ZvwiL Avgv‡K wcjLvbvi g‡a¨ XyKvq| GB 

Avgvi Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation in 

committing murder of 74 persons including 57 army officers 

and other atrocities in Peelkhana as it is evident from the 

evidence of prosecution witnesses as well as the confession of 

the condemner/appellant.  

The learned Deputy Attorney General also submits that 

the both the P.Ws. 56 and 74 are eye witnesses to the 

occurrence. They both saw the condemner/appellant to appear 

at the office room of Noor Md. School and College with arms 

along with other armed rebellions and took out Maj. Mosharaf 

on varanda by breaking door of the room where latter kept 

himself hidden and afterwards killed him. P.W. 74 herself took 

shelter with Maj. Mosharaf and they both were taken out at 
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gun-point by the condemner/appellant and other rebellions and 

Mj. Mosharaf was shot in her presence. She further deposed 

that the condemner/appellant snatched away his mobile. The 

condemner/appellant by his confessional statement as recorded 

by P.W. 358 admitted the above sequence of his presence at 

Noor Mohammad School and College and taking out  Maj. 

Mosharaf and Eni (P.W. 74) from a room and consequently 

killed Maj. Mosharaf. The condemner/appellant admits his 

participation to the killing operation of Maj. Mosharaf and his 

statement finds corroboration to autopsy report of Maj. 

Mosharaf, exhibit- 263. The evidence of P.Ws. 56, 74 together 

with the inculpatory confession of the condemner/appellant 

prosecution succeeded to bring home the charges under section 

302/379/149/34 against the condemner/appellant and trial court 

on proper appreciation of evidence rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference.      

The learned Deputy Attorney General lastly submits that 

in spite of his inculpatory confession the testimonies of P.Ws. 

are consistent, corroborative to his active participation in the 
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occurrence in committing death of 74 persons including 57 

army officers in Peelkhana and on proper appreciation of 

aforesaid evidence on record trial court rightly found him guilty 

of the offences and sentenced him accordingly and it does not 

warrant any interference. Consequently, he urges to accept the 

Reference against the condemner/appellant under sections 302/ 

379/ 149/ 34 of the Penal Code and to dismiss the Cr. Appeal 

filed on behalf of the condemner/appellant.   

Mr. Shamim Sarder, the learned Advocate appearing on 

behalf of the appellant, submits that the evidence of P.W. 56 as 

to killing Maj. Mosharaf appears as hearsay in as much as he 

heard it from Eni (P.W. 74) and that has been admitted in his 

cross examination -‘B¢j ®jSl ®j¡n¡lg−L …¢m Ll−a ®c¢M e¡Cz’ His 

taking shelter in the room of Principal also finds no 

corroboration either by P.W. 74 or by any other staff of Noor 

Mohammed School and College. Admittedly Principle/Vice-

Principle were present but prosecution withheld them. 

Withholding of such witnesses casts doubt to his claim of 

taking shelter in school. 
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Mr. Sarder further submits that admittedly after 

occurrence P.W. 74 narrated the occurrence before media and 

admits that she did not tell the name of the appellant before 

media. Besides, her evidence appears contradictory with the 

evidence of P.W. 56. As per P.W. 56 the Principal and Vice-

Principal were present but P.W. 74 deposed that she did not 

happen to meet with principal or any teacher in as much as the 

School was closed on that day of the occurrence. Their 

evidence being contradictory can’t be relied upon. 

Mr. Sarder also submits that the confession of the 

condemner/appellant is exculpatory in nature and more so, 

since the confession was obtained by coercion and subsequently 

retracted afterwards it can’t be considered as evidence against 

the appellant. 

Mr. Sarder further adds that the dead body of Maj. 

Mosharaf could not be identified properly.    

Mr. Sarder lastly submits that prosecution could not bring 

home the charges against the condemner/ appellant and trial 

court having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offences and sentenced him 
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illegally and the impugned order calls for due interference and 

as such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Md. Haider Ali stated in 

his confessional statement– 

‘Zvici Avwg †Kv‡Zi w`‡K wM‡q GKwU ivB‡dj Ges 50 ivDÛ ¸wj 

wbB| A ¿̄ wb‡q Avwg GKwU wbg©vbvaxb wewìs G hvB| †mLv‡b wmcvnx gvRnvi“j 

wmcvnx Avãyj nvB, wmcvnx kIKZ Av‡m| c‡i Zviv d¨vwgwj †KvqvU©v‡ii w`‡K 

P‡j hvq| Avwg Avevi wbg©vbvaxb wewìs G P‡j Avwm| †ejv Abygvb †cŠ‡b wZbUvi 

mgq AvjZvd I evkvi Avgv‡K WvK †`q| Avwg Zv‡`i mv‡_ †h‡Z A¯̂xKvi 

Ki‡j Zviv agK †`q ZLb Avwg Zv‡`i mv‡_ hvB| Zv‡`i mv‡_ Abygvb 3.00 

Uvi w`‡K byi †gvnv¤§` cvewjK ¯‹y‡j hvB| HLv‡b GKwU K‡¶ †gRi †gvkviid I 

†gRi G¨vwb‡K †`wL| †gRi G¨vwb e‡jb †h, Avgv‡K †g‡ivbv Avwg Wv³vi| 

wmcvnx evkvi †gRi G¨vwb‡K i“g †_‡K †ei K‡i †bq| Zvici AvjZvd †gRi 

†gvkviid‡K ¸wj K‡i †`q| ‡gRi †gvkviid c‡o hvq| evkviI GK ivDÛ ¸wj 

K‡i| †gRi †gvkviid gviv hvq| jvk †d‡j Avgiv HLvb †_‡K Avgiv P‡j 

Avwm|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 56 and 74 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 56 deposed-  

‘Rvbvjv w`‡q evB‡i cwiw ’̄wZ †`Lvi †Póv Kwi| mk ¿̄ wewWAvi ˆmwbK‡`i 

mv‡_ wmcvnx AvjZvd evmvi, nvq`vi ‡K †`L‡Z cvB| wKQz mgq c‡i K¬vk i“‡gi 

w`‡K ¸wji kã I AvZ©PxrKvi ïb‡Z cvB| c‡i †gRi Gwbi Kv‡Q ïb‡Z cvB Zvi 

Dcw ’̄wZ‡Z †gRi †gvkvid‡K wmcvnx AvjZvd, nvq`vi, evmvi ¸wj K‡i nZ¨v 

K‡i‡Q|’ 

P.W. 74 deposed-  

‘ ỳcyi AvbygvwbK 2.30 Uvi mgq 3 Rb mk ¿̄ BDR ˆmwbK H i“‡gi 

`iRv †f‡½ wfZ‡i Xy‡K| Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| wmcvnx 

AvjZvd, evkvi Ges nvq`viMY mvg‡b G‡j  Avwg Zv‡`i ewj Avwg gwnjv 

Wv³vi| Avwg †Zvgv‡`i I †Zvgv‡`i ¿̄x mš—vb‡`i wPwKrmv Kwi| Avgv‡K 

†g‡ivbv| Zviv Avgvi nvZ ‡_‡K †gvevBj †dvbwU †K‡o †bq Ges †gRi 

†gvmvid‡K †QvU †Lv‡ci wfZi †_‡K ‡U‡b †nP‡o †ei K‡i MvwjMvjvR Ki‡Z 
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_v‡K i“‡g _vKv my‡e`vi‡K mk ¿̄ ˆmwbKiv eKvewK Ki‡Z _v‡K| Avgv‡K I 

†gRi †gvkvid‡K †U‡b †nP‡o i“g †_‡K eviv›`vq Av‡b| †gRi †gvkvid‡K 

eviv›`vq `vo Kwi‡q wcQ‡b wdi‡Z e‡j| wcQ‡b ‡divi mv‡_ mv‡_ Zviv Zv‡K ¸wj  

K‡i nZ¨v K‡i †gRi †gvkvid‡K eviv›`vq c‡o _vK‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.92 Sepoy/76424 Md. Abul Bashar. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.56 Major B.A.5776/ Md. Rezaul Karim, 

 P.W.74 Major Dr. Rounak Azad Eni 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of co-

accused Sepoy Md. Haider Ali (C.S.A. 91). 

 The condemner/appellant adduced evidence examining 

the following and D.Ws. on his behalf: 

 D.W. 7 Roksana Begum 

 D.W. 8 Abul Hasan.   

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 
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P.W. 56 deposed that he was in the Darbar. At the outset 

of the occurrence he came out from Darber and took shelter in 

Rifle Public School. Through window he came to see the 

condemner/appellant with Seopy Bashar along with Sepoy 

Altaf and Haider with arms. Afterwhile he heard firing and 

outcry (AvZ©PxrKvi). Later on, he heard from Maj. Anney that the 

condemner/appellant together with Altaf and Haider killed Maj. 

Mosharaf by firing in her presence. He identified the appellant 

as of 44 Battalion.  

In cross-examination on behalf of the appellant he stated 

that he remained in the room of the Principal and he did not see 

to fire on Maj. Mosharaf. The Appellant and Altaf hailed from 

44 Battalion. They did not work with him. He did not disclose 

the name of the accused to printing or electronic media. He 

denied the suggestion that he deposed falsely.  

P.W. 74 deposed that she attended Darbar. On hearing 

firing sound she came out from Darbar and in order to take 

shelter in a safe place she went to Noor Mohammad Public 

School and College and took shelter closing the door in a ‘‡Lvc’ 

of cash counter along with Maj. Mosharaf and another BDR 
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person. At 11 A.M. Some BDR personnel abused and 

threatened  them to come out but they remained silent there. At 

about 2.30 P.M. three BDR personnel entered into the room by 

breaking door and came forward pointing arms to them. She 

told the condemner/appellant Bashar, Altaf and Haider not 

kill her since she has been providing treatment to them and their 

children. They snatched away mobile phone from her and also 

brought out Maj. Mohsaraf from ‘†QvU ‡Lvc’ and abused others. 

They brought out her and Maj. Mosharaf on varanda. They 

asked Maj. Mosharaf to turn back and no sooner than Maj. 

Mosharaf turned back they fired on him and instantly Maj. 

Mosharaf fell down there. She reiterated in her cross-

examination that she herself saw the condemner/appellant to 

shoot Maj. Mosharaf.  

In cross-examination on behalf of the appellant he stated 

that he did not depose before the I.O. that he informed killing of 

Maj. Mosharaff to her superior authority. The school in 

Peelkhana took seat from 8 A.M. to 12 noon and some shift 

took seat at 2.30 P.M. There were two schools and colleges in 

Peelkhana and a primary school. Schools and colleges had 
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separate boundary wall and gate. She came out from Darbar at 

about 9.35/9.45 A.M. When she accompanied Maj. Mosharaff 

she came to see Col. Jahanara and Col. Salam. Hospital was to 

the East of Darbar Hall and school was to the West of Darbar 

Hall. Col. Jahanara and Col. Salam were running toward sadar 

Battalion. There were two guards at the gate. She did not know 

their name. She did not happen to meet with any teacher or 

principal. She came to see subedar Mannan in the veranda. She 

had no mobile with her. Subedar Mannan also hailed from 44 

Battalion. She can’t say how many persons named Bashar were 

in the aforesaid Battalion. She denied the suggestion that she 

did not see the condemner/appellant in the school and that she 

deposed falsely as being directed by her superior officers. She 

reiterated that she deposed what she observed.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he did not bring the condemner/appellant before P.Ws 56 

and 74. P.W. 56 hailed from Sadar Battalion and the appellant 

hailed from 44 Battalion. P.W. 74 hailed from Hospital Unit. 

He arrested the condemner/appellant on 20.12.2009 and took 
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him on remand for 13 days. He denied the suggestion that he 

created the witnesses and implicated the condemner/appellant 

falsely.  

D.W. 07, Rowkshana Begum deposed that the 

condemner/appellant Abul Bashar (C.S. 92) was his brother. 

She had been living at Dilpara Bazar, Pagla, Narayangonj with 

her husband. On 25.02.2009 she was in her residence at Pagla. 

On that day at about 12.00/12.30 her brother, the 

condemner/appellant appeared thereat and on interrogation she 

came to know that there happened disorder in Peelkhana and 

the condemner/appellant came out therefrom at 10 A.M. She 

informed it to her husband. Her husband also came back to the 

residence and they talked together with the 

condemner/appellant. The condemner/appellant remained in her 

residence till 3rd March, 2009.  

In cross-examination on behalf of the State she admitted 

that the condemner/appellant is her full brother. The 

condemner/appellant explained her that in order to save his life 

he came out from Peelkhana at an early hour. She did not know 
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what was the duty of her brother in Peelkhana. She denied the 

suggestion that she deposed falsely in order to save her brother.  

D.W. 8 is Abul Hasan. He deposed that D.W. 7 is his  

wife. On 25.02.2009 he was in his shop at Pagla. At about 

12.35 his wife informed him of appearance of the 

condemner/appellant, in his residence and asked him to come 

back to his residence. Coming back at his residence he came to 

know from the condemner/appellant that there happened 

disorder in Peelkhana and he came out therefrom at 10 A.M. 

Bashar remained in his residence till 3rd March, 2009.  

In cross-examination on behalf of the State he stated that 

the condemner/appellant Bashar is a Sepoy of BDR. He served 

in Peelkhana for about 15/18 months in 44 Battalion. He told 

him that having afraid he came out from Peelkhana. He denied 

the suggestion that he deposed falsely in order to save the 

condemner/appellant        

The confessional statement of co-accused Sepoy Md. 

Haider Ali runs as under- 

“……..Zv‡`i mv‡_ Abygvb 3.00 Uvi w`‡K byi †gvnv¤§` cvewjK ¯‹y‡j 

hvB| HLv‡b GKwU K‡¶ †gRi †gvkviid I †gRi G¨vwb‡K †`wL| †gRi 

G¨vwb e‡jb †h, Avgv‡K †g‡ivbv Avwg Wv³vi| wmcvnx evkvi †gRi 

G¨vwb‡K i“g †_‡K †ei K‡i †bq| Zvici AvjZvd †gRi †gvkviid‡K 
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¸wj K‡i †`q| ‡gRi †gvkviid c‡o hvq| evkviI GK ivDÛ ¸wj K‡i| 

†gRi †gvkviid gviv hvq| jvk †d‡j Avgiv HLvb †_‡K Avgiv P‡j 

Avwm| ......” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in committing murder of 74 person including 57 
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army officers and other activities that occurred in Peelkhana on 

25-26th Feb, 2009 as it is evident from the evidence of 

prosecution witnesses as well as the confessional statement of 

co-accused.  

The learned Deputy Attorney General also submits that 

the P.Ws. 56 and 74 are eye witnesses to the occurrence. P.W. 

56 attended Darbar and he himself saw the condemner/appellant 

with arms and came to know from Maj. Eni as of killing Maj. 

Mosharaf by the condemner/appellant Sepoy Bashar, Sepoy 

Altaf and Haider. P.W. 74 also attended Darbar and having 

escaped therefrom took shelter in Nur Mohammad Public 

School and College along with Maj. Mosharaf. The 

condemner/appellant Sepoy Bashar along with Sepoy Altaf and 

Haider took them out therefrom on varanda and they fired on 

Maj. Mosharaf and killed him thereat and let her survived for 

providing treatment. The confession of co-accused Sepoy Md. 

Haider Ali (C.S. 91) finds corroboration by the testimony of 

prosecution witnesses and it bears evidentiary value. The 

evidence of D.Ws. as adduced on behalf the 

condemner/appellant bears no credibility as being interested.  
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The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses together with inculpatory confession of the 

condemner/appellant to his implication to the offences under 

section 302/149 of the Penal Code and trial court rightly found 

him guilty and sentenced him accordingly and it does not 

warrant any interference. He lastly submits to accept the 

Reference against the condemner/appellant and to dismiss the 

Cr. Appeal filed on his behalf.  

Mr. Aminul Islam, the learned Advocate appearing on 

behalf of the appellant submits that the evidence of P.W.56 as 

of killing Mosharaf is hearsay in nature. He himself admitted in 

his cross-examination ‘Avwg †gRi †gvkviid †K ¸wj Ki‡Z †`wL bvB|’ 

P.W. 654, the investigation officer also admitted in his coss-

examination ‘†gRi †iRvDj Kwig (P.W. 56) †gRi G¨vwbi Kv‡Q wKQy 

†kvbvi K_v e‡j bvB| †gRi G¨vwb Dcw ’̄Z wQj e‡j‡Q|’ He further 

admitted that he made interview before electronic media but did 

not mention the name of the condemner/appellant before media. 

He simply saw the condemner/appellant with co-accused 

Haider and Altaf at Noor Mohammad Rifle School and College. 
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His identification to the appellant also appears not proper since 

he did not refer his Battalion/Regiment number and even did 

not identify in the dock. The evidence of P.W. 74 also appears 

unreliable. Her identification to the appellant is not proper. She 

could not refer his Battalion and regiment number. She admits 

in her cross-examination- ‘¢pf¡q£ Bma¡g Bj¡l ®j¢X−Lm ¢V−jl pcpÉ 

e−qe, 44 l¡C−gm hÉ¡V¡¢mu−e 4 Se Bma¡g B−R ¢Le¡ S¡¢ee¡z’ She also 

did not identify the appellant in the dock. As per her admission 

there were two guards at gate and one subedar Mannan on 

veranda of the school. But none of them was examined to 

corroborate her testimony. Besides, from her deposition it 

appears that from Noor Mohammad Rifle School and College 

she was taken to hospital to provide treatment and in ICU she 

happened to meet with his colleagues as many as including Lt. 

Col. Dr. Yesmin (P.W. 73), Lt. Dr. Farjana (P.W. 72 ), Lt. Col. 

Jahanara (P.W. 454) and a Civil doctor, but it does not appear 

that she disclosed the event of killing of Maj. Mosharaff at 

Noor Mohammad School and college by the appellant and 

others. Had she witnessed the event of killing Maj. Mosharaff 
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obviously she would disclose it to her colleagues with whom 

she had to work on that day.   

Mr. Islam further submits that from the evidence of 

D.Ws. 7 and 8 it appears that the condemner/appellant remained 

in his residence during the time of occurrence and that he had 

no presence in Peelkhana at the relevant time and hour and the 

allegation of killing Maj. Mosharaf is fictitious and frivolous.  

 Mr. Islam also submits that the confession of co-accused 

find no substance being not corroborated by any independent 

witness and it bears no evidentiary value. He further adds that 

charges framed against the appellant was not proper and the 

charges as framed against the condemner/appellant being not 

taken to his notice the entire trial has been vitiated. Trial court 

failed to apply his judicial mind in sifting and weighing the 

evidence on record in view of the facts and circumstances of the 

case and erroneously found the condemner/appellant guilty of 

the offences and sentenced him illegally. The sentence awarded 

to the appellant warrants interference  and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws./D.Ws. in consideration of the facts 

and circumstances of the case and also the confessional 

statement of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 
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Co-accused Sepoy Md. Haider Ali stated in his 

confessional statement-  

‘Zv‡`i mv‡_ Abygvb 3.00 Uvi w`‡K byi †gvnv¤§` cvewjK ¯‹y‡j hvB| 

HLv‡b GKwU K‡¶ †gRi †gvkviid I †gRi G¨vwb‡K †`wL| †gRi G¨vwb e‡jb 

†h, Avgv‡K †g‡ivbv Avwg Wv³vi| wmcvnx evkvi †gRi G¨vwb‡K i“g †_‡K †ei 

K‡i †bq| Zvici AvjZvd †gRi †gvkviid‡K ¸wj K‡i †`q| ‡gRi †gvkviid 

c‡o hvq| evkviI GK ivDÛ ¸wj K‡i| †gRi †gvkviid gviv hvq| jvk †d‡j 

Avgiv HLvb †_‡K Avgiv P‡j Avwm|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 56 and 74 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 56 deposed-  

‘Rvbvjv w`‡q evB‡i cwiw ’̄wZ †`Lvi †Póv Kwi| mk ¿̄ wewWAvi ˆmwbK‡`i 

mv‡_ wmcvnx AvjZvd evmvi, nvq`vi ‡K †`L‡Z cvB| wKQz mgq c‡i K¬vk i“‡gi 

w`‡K ¸wji kã I AvZ©PxrKvi ïb‡Z cvB| c‡i †gRi Gwbi Kv‡Q ïb‡Z cvB Zvi 

Dcw ’̄wZ‡Z †gRi †gvkvid‡K wmcvnx AvjZvd, nvq`vi, evmvi ¸wj K‡i nZ¨v 

K‡i‡Q|’ 

P.W. 74 deposed-  

‘ ỳcyi AvbygvwbK 2.30 Uvi mgq 3 Rb mk ¿̄ BDR ˆmwbK H i“‡gi 

`iRv †f‡½ wfZ‡i Xy‡K| Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| wmcvnx 

AvjZvd, evkvi Ges nvq`viMY mvg‡b G‡j  Avwg Zv‡`i ewj Avwg gwnjv 

Wv³vi| Avwg †Zvgv‡`i I †Zvgv‡`i ¿̄x mš—vb‡`i wPwKrmv Kwi| Avgv‡K 

†g‡ivbv| Zviv Avgvi nvZ ‡_‡K †gvevBj †dvbwU †K‡o †bq Ges †gRi 

†gvmvid‡K †QvU †Lv‡ci wfZi †_‡K ‡U‡b †nP‡o †ei K‡i MvwjMvjvR Ki‡Z 

_v‡K i“‡g _vKv my‡e`vi‡K mk ¿̄ ˆmwbKiv eKvewK Ki‡Z _v‡K| Avgv‡K I 

†gRi †gvkvid‡K †U‡b †nP‡o i“g †_‡K eviv›`vq Av‡b| †gRi †gvkvid‡K 

eviv›`vq `vo Kwi‡q wcQ‡b wdi‡Z e‡j| wcQ‡b ‡divi mv‡_ mv‡_ Zviv Zv‡K ¸wj  

K‡i nZ¨v K‡i †gRi †gvkvid‡K eviv›`vq c‡o _vK‡Z †`wL|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.93 JCO Naib Subader /5982 Md. 

Fazlul Karim. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 
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along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.335 Dalara Alo Chandona, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statements of co-

accused –Havilder/29425 ABM Anisuzzaman (C.S-94) 

     Sepoy/70034 Md. Motiur Rahman (C.S-95) 

     Naik/46697 Md. Wazedul Islam(C.S-96) 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.30 Naik Tarun Kanti Roy and 

 P.W.47 Lt. Col. Ismot Ara. 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week was started on 24.02.2009. On 

25.02.2009 DG of BDR appeared at Darber Hall at 8.55 A.M. 

Darber started at 9.00A.M. At the time of speech of D.G. at 

about 9.30 A.M. One Sepoy entered into Darber from Kitchen 

door and stepped forward to the stage and pointed gun towards 

D.G. Some Officials along with D.G. caught hold that Sepoy. 

There raised a hue and cry. He moved towards stage. Another 

Sepoy with Arms also rushed towards stage. Maj. Khaleq 

chased him. He came to know later on that the Sepoy who came 

up on the stage was Moyeen and who escaped was Kajal. Col. 

Anis invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR members to come back to Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J L−l¡ HLSeJ ®ke ®hl q−a e¡ f¡−lz’. 

He also came to see a pick-up coming towards Darber Hall. He 
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hurriedly came back to Darber Hall. Maj. Makbul and Maj. 

Gajjali to stand thereat. He entered into the Darber Hall. There 

happened terrible outcry, firing in Darber Hall as well as in the 

field.  He informed D.G. that they have been encircled D.G. 

ordered them to control their respective troops. He came out 

from Darber Hall and proceeded towards signal sector. On his 

way to signal he also came to see a pick-up van standing near to 

‘®g¡u¡l¡’ of Noor Mohammad School and 2/3 soldiers with arms 

coming down therefrom. He also happened to meet with Maj. 

Mokbul, Maj. Gajjali near to swimming pool. They suggested 

him to put off Rank but he did not do that. He proceeded 

towards J.C.O’s Mess. He came to see 6/ 7 soldiers to assault 

Maj. Gajjali. He hid himself beside a building. He came to hear 

a hue and cry and firing sound. After a while, he came out and 

came to see to carry dead body of Maj. Gajjali by a gunny bag 

by condemner/appellant Naik Subeder Fajlul Karim along 

with Habilder Anisuzzaman, Naik Wazed, Sepoy Motiur 

Rahman and some other BDR personnel. 

In cross-examination on behalf of condemner /appellant, 

he stated that he had no knowledge of leaflet served on 
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21.02.2009. He did not know whether the members of DGFI 

and NSI were present in the Darber Hall. He deposed before 

CID. Col. Arif was directing the soldiers to come back to 

Darbar Hall. He went out 70'/80' from Darbar towards gate 

No.5 and asked the soldiers to enter into Darbar. Gate No.5 is 

nearer to the southern gate of Darber Hall. Towards south of 

Darber Hall there were three doors. He came out from the 

southern door. He came to see Maj. Gajjali near to the Gate 

No.5. 13 Battalion was at a distance of 700/800 yards from 

Noor Mohammad School. J.C.O. building was a 3/4 storied 

building. In that area there were many trees. Swimming pool 

was 150/200 yards away from J.C.O.(Junior Commanding 

Officer) quarter. Departmental store was 500 yard away from 

swimming pool. Training shade was far away from the field. 

RSP gallery was adjacent to it. He happened to meet with Maj. 

Mokbul and Maj. Gazzali near to J.C.O. complex.  He denied 

the suggestion that he entered into swimming pool. Swimming 

pool was on the way. Maj. Gazzali and Maj. Mokbul asked him 

to put off his badge but he did not do that. Anisuzzaman and 

Fazlul Karim were present on that day in Peelkhana. Matin and 
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Wazed carried the dead body of Gazzali in presence of 

Anisuzzaman and Fazlul Hoque. He denied the suggestion that 

Fazlul Karim was not present on that day and he did not serve 

under him. Both were senior to him. He further denied the 

suggestion that the condemner/appellant Fazlul Hoque saved 

him at the cost of his life and he expressed his gratitude towards 

them over mobile till 29.08.2009. He cannot say whether 

anybody of his batch mate has got promotion to the post of 

Colonel. He further replied perhaps no one. Col. Moshiur was 

his junior. The Colonels who were put to death were his juniors. 

He denied the suggestion that in order to get promotion he 

killed them all. He further denied the suggestion that the 

condemner/appellant Fazlul Karim did not carry the dead body 

of Maj. Gazzali.  

P.W.30 deposed that on 25.02.2009 he attended Darbar 

and he was on duty as mike operator. He along with his family 

members lived in Peelkhana. On 25.02.2009 at about 8 A.M. he 

attended signal sector workshop. At about 9.30 A.M. he heard 

firing from the side of Darbar. He came out from Varanda. He 

came to know from the BDR personnel coming back from 
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Darbar that BDR personnel attacked the army officeers in 

Darbar. He further entered into workshop at 12.00 noon and 

came out for going to his residence. On the way in front of the 

signal office he came to see some BDR personnel with arms 

and run around the west side of the canteen. He came to see 

Signalman Salauddin with arms and to make firing and also 

came to hear other BDR personnel with him to say ‘®pe¡ 

A¢gp¡l−cl −kM¡−e f¡−h ®pM¡−eC …¢m L−l qaÉ¡ Llz HLSe A¢gp¡lJ ®ke 

h¡yQ−a e¡ f¡−lz’ At that time he came to see the 

condemner/appellant Fazlul Karim, Habilder Anisuzzaman 

and signalman Motiur Rahman to carry a dead body by a gunny 

bag in front of the road of signal sector and from the whispering 

of the rebellion he came to know that it was the dead body of 

Maj. Gazzali. Thereafter he came to his residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that he can’t say when the dead 

body of Gazzali was identified. He can’t say anything of the 

dead body. He also can’t say whether the wife of the Gazzali 

was a captain of army and his dead body was identified on 

29.12.2009. His residence was to the south-east corner from 
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signal sector. He reiterated that he himself saw to take away 

dead body of Gazzali by gunny bag. He denied the suggestion 

that the dead body of Gazzali was not carried by gunny bag and 

that he deposed falsely.   

P.W.47 deposed that he joined in the BDR Hospital as 

gynecologist in March, 2008. On 25.02.2009 Col. Salam asked 

her to remain in the hospital. While she was on duty in the 

hospital, she heard firing. After a while a waiting-maid took her 

to a room and asked her to put off badge and also making over 

a cotton Sharee asked her to change her uniform. At that time 

10/12 BDR personnel entered into the hospital and asked the 

waiting-maid whether any officer was there in the hospital. 

When the waiting-maid replied in negative they threatened 

‘Bu¡’ for her life and then they left. Thereafter the waiting-maid 

hid her at different places and at one time took in her residence 

covering her with ‘−h¡lM¡’. She remained there till 5 P.M. on 

26.02.2009. Later on, she came to hospital in O.T. and 

afterwards left Peelkhana through gate No.1 with her children 

brought by waiting-maid Kanika. She came to know from 

Media that BDR personnel killed 74 persons including 57 army 



 

 

2388 

officers and after killing the officers the dead body was kept in 

mortuary of the hospital and afterwards graved them together in 

the field of 13 Rifle Battalion. She went to see mortuary and 

graveyard. She found blood strain in the mortuary. She came to 

know that the condemner/appellant Naik Subader Fazlul 

Karim, Naik Monoranjan, Naik Subader Torab Ali, Sepoy 

Matin, Naik  Wazed (hospital unit), Habilder Yousuf were 

involved in graving the dead body together. 

In cross-examination on behalf of the 

condemner/appellant, she stated that she did not hear any 

occurrence through mike.  

P.W.335 deposed that she recorded the statement of the 

condemner/appellant Naib Subader Md. Fazlul Karim in 

compliance with the provisions of 164 of the Code of Criminal 

Procedure. She exhibited the statement as exhibit 437 and his 

signature exhibit 437/1 series.  

In cross-examination on behalf of condemner/appellant, 

she stated that the condemner/appellant was taken on remand 

for 9(nine) days.  

P.W.654 is the investigating officer, a formal witness. 
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In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 13.05.2009 and was 

taken on remand for 9 days. He denied the suggestion that RAB 

took the appellant in its custody on 29.04.2009 and thereafter 

handed over to him on 13.05.2009 and thereby obtained his 

confession by way of physical and mental torture. 

 The Confessional Statement of the 

condemner/appellant Naik Subader Md. Fazlul Karim runs 

as under- 

“Avwg weMZ 8/11/75 mv‡j wcjLvbv m`i `dZ‡i wmcvnx c‡` †hvM`vb 

Kwi| Gici wewfbœ †Rjvq Avwg BDR wn‡m‡e Kg©iZ _vwK| me©‡kl 

16/1/08 ZvwiL iv½vgvwUi †QvU nwibv †_‡K  BDR m`i `dZ‡i 

wmMb¨vj †mK&U‡i bv‡qe my‡e`vi wn‡m‡e †hvM`vb Kwi| Avwg wmMb¨vj 

†m›Uv‡i Aciv‡iUi wn‡m‡e `vwqZ¡ cvjb KiZvg| cieZx©‡Z 

Av‡jvKm¾vi †RwmI wn‡m‡e `vwqZ¡ cvB| BDR mßvn Dcj‡¶¨ Avwg 

Av‡jvKm¾vi Z`viwKi `vwq‡Z¡ wb‡qvwRZ nB 15/2/09 ZvwiL n‡Z| 

24/2/09 ZvwiL cÖavb gwš¿i c¨v‡i‡W Avwg `k©K wn‡m‡e Dcw ’̄Z wQjvg| 

H w`b ivZ GMv‡ivUvi w`‡K Avwg `ievi n‡ji Av‡jvK m¾vi Z`viwK 

Kwi| 25/2/09 ZvwiL mKvj mv‡o AvUUvq `ievi n‡j hvIqvi D‡Ï‡k¨ 

wmMb¨vj ˆmwbK e¨viv‡Ki mvg‡b djBb K‡i `ievi n‡j hvB| Abygvb 9 
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Uvi w`‡K DG g‡nv`q mvjvg wb‡q `ievi ïiæ K‡ib| `ievi n‡j Avwg 

†RwmI †Pqv‡ii wcQ‡bi w`‡K ewm| G `iev‡i Kzkjvw` †kl K‡i DG 

g‡nv`q WvjfvZ Kg©m~Px Ges wWwmwcøb wb‡q K_v e‡jb| DG g‡nv`q 

Rvbvb Wvj fv‡Zi Aewkó UvKv Kj¨vb Znwe‡j Rgv Av‡Q| cieZx©‡Z Zv 

Avgv‡`i Kj¨v‡b e¨q Kiv n‡e| Gici †Ljvayjv m¤ú‡K© K_v ejvi mgq 

DG mv‡n‡ei gvBK eÜ n‡j †jvKRb ‡QvUvQzwU ïiæ K‡i| Avwg fv½v 

Kuv‡Pi Dci w`‡q †nu‡U †ei n‡q Avwm| Avwg n‡ji mvg‡b G‡m †`wL 

K‡Y©j gywRe m¨vi mn Ab¨vb¨ m¨viiv †ei n‡q G‡m e‡j `ievi n‡j wKPz 

nq bvB| Avcbvi `ievi †Q‡o hv‡eb bv| GB K_v ejvi mv‡_ mv‡_ ¸wji 

AvIqvR cvB| H mgq †gRi gKeyj m¨vi‡KI ILv‡b †`wL| Gici 

Avevi 2 ivDÛ dvqvi nq| †jvKRb ‡QvUvQzwU Ki‡Z _v‡K| Avevi eªvk 

dvqvi nq| Avwg myBwgs cy‡ji mvg‡b w`‡q Avgvi †g‡m  P‡j Avwm| 

†g‡m hvIqvi mgq gKeyj m¨vi‡K 36 e¨v‡Uwjqb BDwb‡U †h‡Z †`wL| 

iæ‡g bv: my: Rvjvj Avn‡¤§` †K †`wL| Gici bv: my‡e`vi nv‡mg Av‡m| 

Avgiv N‡ii `iRv eÜ K‡i †`B| evB‡i ZLb cÖPÛ †Mvjv¸wji kã ïwb| 

Abygvb AvavN›Uv c‡o ïwb †h mg Í̄ †RwmI‡`i wb‡P bvgvi wb‡ ©̀k w`‡”Q| 

Avgv‡`i eÜ `iRvq jvw_ gvi‡Z ïiæ Ki‡j Avgiv †ei n‡q Avwm|  wb‡P 

†b‡g bv: wmMb¨vj Iqv‡R`‡K †`wL ivB‡dj nv‡Z ùvov‡bv| gv‡Vi mvg‡b 

G‡m 20/25 Rb A ¿̄ nv‡Z BDR †Rvqvb‡K †`wL| Avgvi i¨vsK e¨vP 
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Ly‡j †bq| iv Í̄vi Dci w`‡q †nu‡U wM‡q mvg‡b †RwmI wewìs G bv: 

my‡e`vi iwk` I gneŸ‡Zi mv‡_ †`Lv nq| my‡e`vi iwk` Avgvi i¨vsK 

jvwM‡q †`q| wmMb¨vj Avi,wc †cv‡ó wM‡q ùvovB| ILvb †_‡K Avevi 

†g‡m P‡j Avwm| Abygvb 11 Uvi w`‡K Avevi Avi wc †cv‡ó hvB| ILv‡b 

wM‡q ïwb wKQz BDR †Rvqvb wmMb¨vj †m: KgvÛvi Avey Zvmwjg (†j: 

K‡b©j) †K wcUv‡Z wcUv‡Z Avgv‡`i WvBwbs n‡ji bZzb KbóªvKkb wewìs 

G wb‡q †M‡Q| Avwg Gici e¨v‡i‡Ki mvg‡b G‡m bv my‡e`vi mvgmywÏb 

Gi mv‡_ †`Lv n‡j Zv‡K NUbv wR‡Ám  Ki‡j wZwb e‡jb †h, GBgvÎ 

m¨vi‡K wb‡q †M‡Q| Avwg j¨v: bv: wmivR, gvnveye, kvniæg, evei Avjx 

mn Construction wewìs Gi w`‡K hvB‡Z ïiæ Ki‡j K‡qKRb 

Avgv‡`i wcQ‡b Av‡m| ILv‡b A ¿̄ nv‡Z A‡bK BDR †K †`wL| Avwg 

Zv‡`i‡K m¨vi‡K †Q‡o w`‡Z ewj| Gici Avwg †`wL †h Iiv †K‡mv †MwÄ 

c¨v›U eyU civ Ae ’̄vq Zvmwjg m¨vi‡K wb‡q Avm‡Q| Gici Avwg m¨vi‡K 

wb‡q IMT iæ‡g wb‡q hvB| A ¿̄nv‡Z BDR iv m¨v‡ii Kv‡Q wjwLZ Pvq| 

wK wjL‡Z n‡e IUv eyS‡Z bv †c‡i Zviv P‡j hvq| ILv‡b m¨vi‡K Zvjv 

w`‡q ivwL| Zvici Avwg ILvb †_‡K †g‡mi w`‡K iIbv †`B| M¨v‡i‡Ri 

Kv‡Q G‡m †gRi Mv¾vjx m¨v‡ii †WW ewW †`L‡Z cvB| m¨v‡ii evg nv‡Z 

¸wj we× †`wL| covb Rvw½qv †MwÄ I †Qov BDwbdg© civ Ae ’̄vq †`wL| 

Gici ILv‡b nvwe: AvwbQ‡K †`wL| bv‡qK Iqv‡R` gyL euvav 2 Rb 
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BDR wb‡q Av‡m mv‡_ nvwZqvi wQj| Iiv ‡WWewW MvDÛ wmU wewQ‡q 

Zvi Dci Zz‡j wb‡q DËi w`‡K †gBb †M‡Ui w`K w`‡q RSU GjvKvi 

cvk w`‡q wmMb¨v‡ji GjvKvq wb‡q hvq| Avwg I mv‡_ hvB| ILv‡b 

AviI A ¿̄ nv‡Z 2 Rb BDR †`wL| gwZqvi Avgv‡`i gvwji KvR K‡i|  

I mn mevB wg‡j †WW ewWUv g¨vb‡nv‡ji XvKvbv Ly‡j †d‡j †`qv nq| 

XvKbv jvwM‡q †`qv nq|  Zvici Avwg Avevi †RwmI †g‡mi w`‡K hvB| 

Gici Avwg Avgvi iæ‡g e‡m _vwK|  weKvj †cŠ‡b 6Uvq Avevi RP 

†dv‡m© G‡m j¨v: bv: kvniæ‡ji †`Lv n‡j Zv‡K Zvmwjg m¨v‡ii K_v 

wR‡Ám Ki‡j †m e‡j Dwb fvj Av‡Q| Gici Avevi iæ‡g hvB| Avwg 

wcjLvbv‡Z wQjvg|” 

 The Confessional Statement of the co-accused of 

Havilder Md. Anisuzzaman runs as under- 

“B¢j q¡¢hmc¡l 29425 ¢pNeÉ¡m ®j¡x B¢ep¤‹¡j¡e 1970 p¡m 

®Y¡m¡i¡‰¡ EµQ ¢hcÉ¡mu qa Hp,Hp,¢p f¡n Ll 19/4/97 ¢MË a¡¢lM 

N¡Ch¡å¡ ®Sm¡ qa ¢h¢XBl ¢pf¡q£ fc i¢aÑ qCz ®j±¢mL fÐ¢nre Hhw 

¢pNeÉ¡m fÐ¢nre Ll ¢h¢iæ ®Sm¡l ¢h¢iæ ECw Hhw ¢h¢iæ l¡Cgm 

hÉ¡V¡¢mu¡e Q¡L¥l£ Ll 2007 p¡ml S¡e¤u¡l£a Y¡L¡ ¢h¢XBl ¢pNeÉ¡m 

®pƒl ®k¡Nc¡e Ll LjÑla B¢Rz 2005 p¡m B¢j q¡¢hmc¡l fc fc¡æ¢a 

f¡Cz Na 24/02/09 ¢MËx a¡¢lM ¢h¢XBl pç¡q Efmr j¡ee£u fÐd¡ej¿»£ 

®nM q¡¢pe¡ ¢fmM¡e¡u Hp¢Rme, fÉ¡lX f¢lcnÑe ®no ¢a¢e hš²hÉ ®cez 

B¢j NÉ¡m¡l£a hp fÉ¡lX ®cM CE¢eV hs M¡e¡ M¡Cz ®pƒl påÉ¡ 

Be¤j¡¢eL ®f±e 7 V¡u ®l¡m Lm q¡¢Sl qCz l¡a m¡Ce O¤¢ju L¡V¡Cz Na 
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25/02/09 ¢MËx a¡¢lM pL¡m p¡s 7 V¡u ¢eEj¡LÑV ®jpl SeÉ j¡R ¢Le¡l 

EŸnÉ k¡Cz pL¡m p¡s 8 V¡l ¢cL CE¢eV j¡R ¢eu Qm B¢pz pL¡m 

Be¤j¡¢eL p¡u¡ 9 V¡l ¢cL °p¢eL ®jpl j¡wp Be¡l SeÉ Lp¡C M¡e¡l E-

ŸnÉ lJe¡ Ll nq£c ¢je¡ll L¡R k¡Ju¡ j¡œ ®c¢M clh¡l qml ¢cL qa 

°p¢eLl¡ ®c±s¡c±¢s Ll BpR aMe clh¡l qml ¢cL ®bL 2/1 ¢V …¢ml 

në f¡Cz Lp¡C M¡e¡u e¡ ¢Nu ¢eSü CE¢eV Qm Hp ®c¢M Bj¡cl l¦j 

¢p¢p l¦j p¤hc¡l L¡m¡j ¢pNeÉ¡m ®L¡Çf¡e£ Ap¤ÙÛ qu fs BRz Hp,Hj 

Bep¡l Bm£l ¢ecÑn p¤hc¡l L¡m¡jL ¢h¢XBl q¡pf¡a¡m ¢eu k¡Cz 

BC¢pJa ®lM f¤el¡u 11/11.30 V¡l ¢cL ¢eSü CE¢eV B¢pz aMe 

Q¡l¢cL fÐQä ®N¡m¡…¢m q¢µRmz ¢eSl CE¢eVl ea¥e ¢h¢ôw Hl ¢cL qa 

Bj¡cl ®pƒl Lj¡ä¡l ®mx LZÑm Bh¤ a¡p¢ej p¡qhL e¡uh p¤hc¡l 

gSm¤m L¢lj, mÉ¡x e¡uL h¡hl mÉ¡x e¡uL Bh¤ Hj ®lS¡Em, mÉ¡x e¡uL 

n¡q¡l¦m pLmC ¢pNÉ¡m ®L¡Çf¡e£l pq AeL °p¢eL ¢jm A¢gpl ¢cL ¢eu 

Bpz B¢j c¤l ®bL ¢hou¢V ®c¢M pÉ¡lL BCHe¢V l¦jl L¡R ¢eu Bpm 

B¢j L¡R k¡Cz ®mx LZÑm Bh¤ a¡p¢ej p¡qhL BC,He¢V l¦j l¡M¡ quz 

aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢cL B¢j p‰£u e¡uh p¤hc¡l gSm¤m 

L¢ljpq m¡Cel ¢cL k¡Ju¡l pju BC,He,¢V qa Be¤j¡¢eL 55/65 NS 

f¢ÕQjl ¢cL ¢Ve ®pXl f¡n ®jSl N¡‹¡m£ p¡qhl m¡n fs b¡La ®cMa 

f¡Cz aMe m¡nl f¡n e¡uL Ju¡Sc 24 l¡Cgm hÉ¡V¡¢mue pwk¤š² 

¢pNeÉ¡m ®pƒlL l¡Cgm pq c¡y¢su b¡La ®c¢Mz p¡b l¢‰e L¡fs j¤M h¡yd¡ 

03 Se °p¢eL AÙ»pq c¡y¢su ¢Rmz Bj¡l p¡b b¡L¡ e¡uh p¤hc¡l gSm¤m 

L¢lj ®jSl N¡‹¡m£ pÉ¡ll m¡n ¢Qea f¡lz ®jSl N¡‹¡m£ pÉ¡ll N¡u 

®N¢” Hhw fle Bä¡l Ju¡l ¢Rmz e¡uL Ju¡Sc Hhw p‰£u j¤M¡p f¢l¢qa 

AÙ»d¡l£ ¢h¢XBl °p¢eLl¡ Bj¡clL m¡n¢V hq Ll ¢pNeÉ¡m ®pƒll l¡Ù¹¡l 

®no j¡b¡u ¢eu ®ka Bcn Llz B¢j J gSm¤m L¢lj m¡n hqe Aü£L¡l 

Llm Bj¡clL AÙ» dl ar¥¢e M¤e Ll ®gm¡l ýj¢L ®cuz h¡dÉ qu Hhw iu 

®fu Bjl¡ pÇja qCz e¡uL Ju¡Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢aeL  A¢g-
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pl h¡l¡¾c¡ qa m¡nl f¡n ¢eu Bpz ®jSl N¡‹¡m£ p¡qhl m¡n¢V fÔ¡¢ØVLl 

QVl hÙ¹¡l Efl ®lM dl¡d¢l Ll 60/70 NS f§hÑ ¢cL l¡Ù¹¡l Efl jÉ¡eq¡-

ml f¡n ¢eu k¡Cz ®pM¡e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL BN ®bLC c¡y¢su 

¢Rmz fl m¡n¢V jÉ¡eq¡ml ¢ial ®gm ®cu¡ quz B¢j ®jSl N¡‹¡m£L M¤e 

qa ®c¢M e¡Cz ah f¢l¢ÙÛ¢a ja d¡le¡ L¢l ®k, e¡uL Ju¡Sc p‰£u 

AÙ»d¡l£ ¯p¢eL ®cl ¢eu ®jSl N¡‹¡m£L M¤e LlRz ®hm¡ Ae¤j¡e ®f±e 

HLV¡l ¢cL A¢gp¡lcl hÉ¡l¡Ll e£Q jp¢Sc Qm 

B¢pz......................” 

 The Confessional Statement of the co-accused of 

Sepoy Matiur Rahman runs as under- 

“Avwg weMZ 3/01/04 mv‡j ‰mwbK c‡` ivRkvnx †Rjvq BDR G 

†hvM`vb Kwi| 2005 mv‡j m`i `dZi wcjLvbvq e`jx n‡q Avwm| Avwg 

wcjLvbvq wmMb¨vj ‡m±i Awdm GjvKvq dz‡ji Mv‡Q cvwb †`qvi Kv‡R 

wb‡qvwRZ wQjvg| 24/2/09 ZvwiL cÖavbgwš¿i AvMgb Dcj‡¶¨ c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l BDwb‡U eoLvbv †L‡q evmvq hvB| Avwg 1 bs 

BDR †M‡Ui evwn‡i Avgvi cwievi wb‡q _vwK| 25/2/09 Zvwi‡L 

cÖwZw`‡bi b¨vq dzjMv‡Q cvwb w`‡Z Avwm| mKvj Abygvb mv‡o bqUvi 

w`‡K †jvKRb †`Šov‡`Šwo Ki‡Z †`wL| BDR iv mevB BDwb‡Ui w`‡K 

hv‡”Q| Gici ¸wji AvIqvR ïwb| ZLb Avwg cvwbi jvBb eÜ Kivi 

Rb¨ wmMb¨vj Awdm wewìs Gi †`vZjvq hvB|  ¸wji AvIqvR †ekx 

nIqvi Kvi‡b Abygvb 2 N›Uv ILv‡bB Ae ’̄vb Kwi| Gici wb‡P wmuwoi 

mv‡gb Avwm| bv‡qK Iqv‡R‡`i mv‡_ ILv‡b †`Lv nq|  Zvi nv‡Z A ¿̄ 

wQj| Avgv‡K A ¿̄ wb‡Z e‡j| Avwg bvwg‡Z PvB‡j ey‡K A ¿̄ a‡i fq 

†`Lvq| ILvb †_‡K Iqv‡R` Avgv‡K wb‡q TMO m¨v‡ii Mvwoi 

M¨v‡i‡Ri w`‡K †b‡q hvh| ZLb Abygvb ev‡ivUv †mvqv ev‡ivUv ev‡R| 

ILv‡b Avi 03 Rb A ¿̄avix BDR †K †`wL| ILv‡b Avgv‡K GKUv jvk 

ai‡Z e‡j| jvkUv M¨v‡i‡Ri cv‡k c‡i wQj| c‡i ï‡bwQ IUv †gRi 

mv¾vwj mv‡n‡ei jvk| ILv‡b bv: my‡e`vi dRjyi Kwig I nvwe: wmMb¨vj 
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AvwbQ Dcw ’̄Z wQj| Avgv‡K w`‡q jvk DVv‡q wb‡q †gBb iv Í̄vi cv‡k 

g¨vb‡nv‡ji cv‡k ivL‡Z e‡j| Avgv‡K I AvwbQ I Í̄v`‡K P‡j †h‡Z 

ej‡j Avgiv P‡j Avwm| dRjyj m¨vi‡K ILv‡b `vovq _vK‡ZB †`wL| 

g¨vb‡nv‡ji cv‡k AviI 02 Rb BDR A ¿̄avix wQj| Gici †`wL 

Iqv‡R` mn Iiv jvkUv g¨vb‡nv‡j XzKvq †`q| H w`b Avwg Awd‡mB 

wQjvg| 26/2/09 ZvwiL Abygvb ỳcyi 2 Uvi w`‡K †`qvj UcwK‡q evmvq 

P‡j Avwm| GB Avgvi e³e¨|” 

 The Confessional Statement of the co-accused of Naik 

Signal Md. Wazedul Islam runs as under- 

“A¡j¡l e¡j Ju¡Sc¤m Cpm¡jz A¡¢j 24 l¡Cgm hÉ¡V¡¢mu¡el ®f¡øX 

¢Rm¡jz pwk¤š² ¢pNeÉ¡m ®pƒl A¡¢Rz24/02/09Cw a¡¢lM A¡¢j ¢eu¢ja 

c¡¢uaÅ f¡me L¢lz  25/02/09Cw a¡¢lM A¡¢j  g¢me L¢l Hhw 8.15 

¢j¢eV clhl qm clh¡l Ef¢ÙÛa qCz A¡j¡l p¡b q¡x ¢pNeÉ¡m ®j¡Ù¹¡¢gS¤l 

lqj¡e J e¡uL a¡uh¤l lqj¡e ¢Rmz  A¡e¤j¡¢eL 9V¡l ¢ca clh¡l öl¦ quz 

9.20 ¢j¢eV clh¡ll p¡je hp¡ LuLSe °p¢eL qW¡v cy¡¢su fs Hhw HC 

pju ®N¡m¡…¢ml A¡Ju¡S ö¢ez ¢fRe ph¡C aMe ®hl qJu¡l SeÉ ®c±s¡-

c±¢s öl¦ Llz A¡¢j Jcl p¡b ®hl qu k¡Cz A¡¢j ®XCl£ g¡jÑl ¢cL l¡Ù¹¡u 

H¢Nu k¡Cz  Hpju j¡Wl jdÉ LuLSe j¤M¡nd¡l£L  ®cMa f¡Cz Jl¡ hÔ¡wL 

g¡Ju¡l Ll¢Rm Hhw AÙ» e¡J hm ¢QvL¡l Ll¢Rmz A¡¢j aMe ®L¡a ¢Nu 

l¡Cgm (h¡V 428) Hhw 40 l¡Eä …¢m eCz A¡¢j Y¡L¡ ®pƒll f¡n ¢cu 

¢pNeÉ¡m ®pƒll ¢cL ®ka b¡¢Lz aMe e¡x ¢pNeÉ¡m  ®a¡g¡‹ml p¡b cM¡ 

quz Jl q¡a Hp Hj, ¢S ¢Rmz fl 2Se HLp¡m œ²£s¡ h¡XÑl j¡Wl ¢ial 

¢cu ®S ¢p J ®jpl ¢cL k¡Cz  ®S ¢p J ®jpl  ¢eQ am¡l f¢ÕQj f¡nl  

h¡l¡¾c¡u  AhÙÛ¡e ®eC, 11V¡l ¢cL ®S ¢p J ®jpl Ešl f¡n f¡C¢R f¡C¢R 

A¡Ju¡S ö¢ez A¡Ju¡S öe 5/6 Se j¤M¡nd¡l£ AÙ»pq ®c±¢su ¢fL A¡fl 

L¡R ®bL ¢QvL¡ll S¡uN¡u k¡C Hhw ¢LR¤rZ fl 3Se ¢h¢XA¡l ®f¡o¡L 

fl¡ ®m¡LL ¢eu A¡h¡l ¢fL¡fl ¢cL k¡uz A¡¢j J ®a¡g¡‹m AÙ»pq Jcl 
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p¡b k¡C Hhw HLSe A¢gp¡lL ¢S‘¡p¡ Ll ®k ®j¡h¡Cm ®L¡b¡u Hhw E¢e 

aMe A¡‰¥m ®c¢Mu hme ®k LÉ¡fl jdÉ ®j¡h¡Cmz A¡¢jJ ®a¡g¡‹m LÉ¡fl 

¢cL k¡C Hhw ®c¢M ®k NË£e LÉ¡fl ¢eQ ®j¡h¡Cmz ®j¡h¡Cm¢V ¢eu Hp 

®c¢MI ¢fLA¡f¢V A¢gp¡lcl ¢eu Qm ®NRz  aMe A¡¢j J ®a¡g¡‹m f§hÑl 

S¡uN¡u ¢Nu h¢pz IM¡e hp¡l fl HL¢V Lm A¡p Hhw hm ®Lje A¡Rez 

aMe A¡¢j h¢mk Ee¡L LuLSe dl ¢eu ®NRz  p£j L¡XÑ M¤m ®c¢M Ee¡l 

e¡j ®jSl N¡‹¡m£z ¢pj M¤m ®gm  ®cCz 11.45 ¢cL ®S ¢pJ ®jp ®bL mx 

LZÑm aR¢mjL LuL Se ®m¡L dl ¢eu k¡uz a¡l¡ RSB Hl ¢h¢XA¡l 

pcpÉz ¢pNeÉ¡m ®pƒll ¢cL ¢eu k¡uz A¡¢j aMe ¢pNeÉ¡m ®pƒll  ¢cL Q-

m A¡¢pz A¡¢j kMe p¡je k¡C aMe ®c¢M e¡uL p¤hc¡l gSm¤m L¢lj, 

q¡h¢mc¡l A¡¢eR¤‹¡j¡e Hhw ¢pNeÉ¡m jÉ¡e j¢aEl lqj¡e QVl jdÉ Ll 

m¡n ¢eu k¡µRz A¡¢j ®c¢M lš² Sj A¡Rz Jl¡ m¡n ¢eu l¡Ù¹¡l h¡jf¡n ¢cu 

RSU- Hl f¡n fÐ¡Cj¡l£ ú¥ml f¢ÕQj f¡nÄÑl   jÉ¡e®q¡m ®gm ®cuz ®jSl 

N¡‹¡m£L …¢m Ll j¡l¡ quz Hlfl A¡¢j A¢gp Qm A¡¢p Hhw ¢Xn HÉ¡-

¾Vj¡l A¢gp ¢Nu ¢V¢i ®c¢Mz A¡j¡l q¡a AÙ» ¢Rmz l¡a 11 V¡l ¯p¢eL 

m¡Ce Qm A¡¢pz l¡a O¤j¡Cz pL¡m ¢pf¡q£ C¢mu¡p, e¡uL ®lS¡ HL p¡b 

M¡C, O¤j¡C Hhw O¤j bL EW 3V¡l ¢cL AÙ» ®L¡a Sj¡ ®cCz 5ew ®NCV ¢cu 

h¡p¡u Qm k¡Cz h¡p¡ a¡m¡hÜ ®fu h¡p¡ bL A¡e¤j¡¢eL A¡s¡Cn NS f¢ÕQj 

g¡up¡mcl h¡p¡u k¡Cz ®j¡h¡Cm¢V g¡up¡mcl ®cCz A¡¢j plL¡l£ ®O¡oe¡ 

öe 1/3/09Cw k¡Nc¡e L¢lz A¡¢j 10/09/09Cw ¢fmM¡e¡ qa  ®NËga¡l 

qCz HC A¡j¡l Sh¡eh¾c£ z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his participation in the 

occurrence in committing murder of 74 persons including 57 

army officers, causing disappearance of evidence and other 

atrocities in Peelkhana as it is evident from the evidence of 

prosecution witnesses as well as the confessional statement of 

the condemner/appellant and those of co-accused.  

The learned Deputy Attorney General also submits that 

the P.Ws. 3, 30, 47 all are eye witnesses to the occurrence. P.W. 
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3 attended Darbar and at the outset of the occurrence came out 

from Darbar and when he proceeded towards JCO’s mess he 

came to see some BDR personnel to assault Maj. Gazzali and 

while he hid himself beside a building he heard a hue and cry 

and firing sound and after a while also came to see the 

condemner/appellant and other rebellions to carry the dead 

body of Maj. Gazzali by a gunny bag. There is no doubt to his 

testimony as to identification of the condemner/appellant as he 

admits in his cross-examination that the condemner/appellant 

served under him ‘Avmvgx dRjyj I Avwbmy¾vgvb Avgvi Aaxb Kg©iZ 

wQj|’ P.W. 30 was on duty in Darbar as microphone operator 

and at the instance of the occurrence he came out from Darbar 

and saw in front of signal sector and west side of canteen  some 

BDR personnel to run to and fro with arms and agitated mood 

and to say- ‘‡mbv Awdmvi‡`i †hLv‡b cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| 

GKRb Awdmvi †hb evP‡Z bv cv‡i’ and also saw the 

condemner/appellant and other rebellions to carry a dead body 

and from whispering of rebellions he came to know of the dead 

body was of Maj. Gazzal. He further reiterated in his cross-

examination-‘Avwg ¯̂P‡¶ Mv¾vjxi jvk P‡Ui g‡a¨ wb‡Z †`‡LwQ|’ The 
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evidence of P.Ws. 3 and 30 is corroborative, consistent and 

inspires confidence. P.W. 47 deposed as of participation of the 

condemner/appellant in causing disappearance of evidence. 

Although the evidence of P.W. 47 appears as hearsay in nature 

but the condemner/appellant by his confessional statement as 

recorded by P.W. 335 admits of his participation in carrying 

and causing disappearance of a dead body. Although he did not 

admit of the dead body of Maj. Gazzali but in the sequence as 

he admits it was none but of Maj. Gazzali. No evidence appears 

that his confession was obtained under coercion as he claims 

but in view of the attending facts it appears voluntary as well as 

true and no doubt it is a good piece of evidence. 

The learned Deputy Attorney General  further submits 

that the confession of co-accused Habilder Md. Anissuzzaman 

(C.S. 95) and Sepoy Matiur Rahman (C.S. 96) finds 

corroboration by the evidence of P.Ws. as well as the 

confession of the condemner/appellant and those bears 

evidentiary value.  

The learned Deputy Attorney General lastly submits that 

in consideration of the credible, reliable, unimpeachable ocular 



 

 

2400 

evidence of P.Ws. together with the inculpatory confessional 

statements of co-accused prosecution succeeded to bring home 

the charges under section 302/ 201/ 149/ 34 of the Penal Code 

and trial court on proper appreciation of evidence rightly found 

the condemner/appellant guilty of the offences and sentenced 

him accordingly and the Reference as against him deserves to 

be accepted and  Cr. Appeal filed on behalf of the 

condemner/appellant be dismissed.      

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the testimony of P.W.3 

does not bear any substance he merely claims to see to carry the 

dead body of Gazzali by the condemner/appellant along with 

other 3 BDR personnel over a gunny bag from the side of a 

building where he hid himself. From the position of hiding 

place beside the building his claim to see carrying the dead 

body by 4 persons including the condemner/appellant on a 

gunny bag is highly improbable and unreliable. In cross-

examination he further deposed that it was carrying by Matin 

and Wazzed in presence of Anisuzzaman and the 

condemner/appellant Fazlul Hoque. It appears contradictory 
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with his statement in chief. The evidence of P.W. 3 thus in no 

way can be relied upon.  

P.W.30 deposed in corroboration with P.W.3 in carrying 

the dead body of Gazzali by the condemner/appellant along 

with Habilder Anisuzzaman and Sepoy Matiur Rahman which 

appears contradictory with P.W.3 who deposed of 4 BDR 

personnel including the condemner/appellant in carrying the 

dead body of Maj. Gazzali. P.W.30 is a witness of 

supplementary charge sheet as it is evident from his cross-

examination on behalf of DAD Touhid that he deposed before 

I.O. on 16.02.2011. It is apparent that he was procured and 

tutored to make a corroboration to the testimony of the P.W.3 

by adducing false evidence and as such his evidence also can’t 

be relied upon. The evidence of P.W.47 also does not bear any 

substance. Her evidence as of implication of the 

condemner/appellant in mass-graving also appears hearsay in 

nature and unacceptable in evidence.  

Mr. Islam further submits that the confessional statement 

of the condemner/appellant is not a confession at all and it is 

merely statement which is procured under prolong police 
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custody keeping on remand for 9 days and in no way it can be 

considered as evidence against the condemner/appellant in 

proving the charges brought against him.  

Mr. Islam also submits that the confessions of the co-

accused do not find corroboration by any independent witness 

and it has no evidentiary value as against the 

condemner/appellant.  

Mr. Islam lastly submits that prosecution could not bring 

home the charges against the condemner/appellant by credible, 

reliable and trustworthy evidence and trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily by the 

impugned order and it warrants due interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The condemner/appellant Naik Subeder Md. Fazlul 

Karim stated in his confessional statement– 

‘Avwg j¨v: bv: wmivR, gvnveye, kvniæg, evei Avjx mn Construction 

wewìs Gi w`‡K hvB‡Z ïiæ Ki‡j K‡qKRb Avgv‡`i wcQ‡b Av‡m| ILv‡b A ¿̄ 

nv‡Z A‡bK BDR †K †`wL| Avwg Zv‡`i‡K m¨vi‡K †Q‡o w`‡Z ewj| Gici 

Avwg †`wL †h Iiv †K‡mv †MwÄ c¨v›U eyU civ Ae ’̄vq Zvmwjg m¨vi‡K wb‡q 
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Avm‡Q| Gici Avwg m¨vi‡K wb‡q IMT iæ‡g wb‡q hvB| A ¿̄nv‡Z BDR iv 

m¨v‡ii Kv‡Q wjwLZ Pvq| wK wjL‡Z n‡e IUv eyS‡Z bv †c‡i Zviv P‡j hvq| 

ILv‡b m¨vi‡K Zvjv w`‡q ivwL| Zvici Avwg ILvb †_‡K †g‡mi w`‡K iIbv 

†`B| M¨v‡i‡Ri Kv‡Q G‡m †gRi Mv¾vjx m¨v‡ii †WW ewW †`L‡Z cvB| m¨v‡ii 

evg nv‡Z ¸wj we× †`wL| covb Rvw½qv †MwÄ I †Qov BDwbdg© civ Ae ’̄vq 

†`wL| Gici ILv‡b nvwe: AvwbQ‡K †`wL| bv‡qK Iqv‡R` gyL euvav 2 Rb BDR 

wb‡q Av‡m mv‡_ nvwZqvi wQj| Iiv ‡WWewW MvDÛ wmU wewQ‡q Zvi Dci Zz‡j 

wb‡q DËi w`‡K †gBb †M‡Ui w`K w`‡q RSU GjvKvi cvk w`‡q wmMb¨v‡ji 

GjvKvq wb‡q hvq| Avwg I mv‡_ hvB| ILv‡b AviI A ¿̄ nv‡Z 2 Rb BDR 

†`wL| gwZqvi Avgv‡`i gvwji KvR K‡i|  I mn mevB wg‡j †WW ewWUv 

g¨vb‡nv‡ji XvKvbv Ly‡j †d‡j †`qv nq| XvKbv jvwM‡q †`qv nq|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Havilder Md. Anisuzzaman stated in his 

confessional statement-  

‘aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢cL B¢j p‰£u e¡uh p¤hc¡l gSm¤m 

L¢ljpq m¡Cel ¢cL k¡Ju¡l pju BC,He,¢V qa Be¤j¡¢eL 55/65 NS f¢ÕQjl 

¢cL ¢Ve ®pXl f¡n ®jSl N¡‹¡m£ p¡qhl m¡n fs b¡La ®cMa f¡Cz aMe m¡nl 
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f¡n e¡uL Ju¡Sc 24 l¡Cgm hÉ¡V¡¢mue pwk¤š² ¢pNeÉ¡m ®pƒlL l¡Cgm pq 

c¡y¢su b¡La ®c¢Mz p¡b l¢‰e L¡fs j¤M h¡yd¡ 03 Se °p¢eL AÙ»pq c¡y¢su ¢Rmz 

Bj¡l p¡b b¡L¡ e¡uh p¤hc¡l gSm¤m L¢lj ®jSl N¡‹¡m£ pÉ¡ll m¡n ¢Qea f¡lz 

®jSl N¡‹¡m£ pÉ¡ll N¡u ®N¢” Hhw fle Bä¡l Ju¡l ¢Rmz’ 

Co-accused Sepoy Matiur Rahman stated in his 

confessional statement-  

‘ZLb Abygvb ev‡ivUv †mvqv ev‡ivUv ev‡R| ILv‡b Avi 03 Rb A ¿̄avix 

BDR †K †`wL| ILv‡b Avgv‡K GKUv jvk ai‡Z e‡j| jvkUv M¨v‡i‡Ri cv‡k 

c‡i wQj| c‡i ï‡bwQ IUv †gRi mv¾vwj mv‡n‡ei jvk| ILv‡b bv: my‡e`vi 

dRjyi Kwig I nvwe: wmMb¨vj AvwbQ Dcw ’̄Z wQj| Avgv‡K w`‡q jvk DVv‡q 

wb‡q †gBb iv Í̄vi cv‡k g¨vb‡nv‡ji cv‡k ivL‡Z e‡j| Avgv‡K I AvwbQ I Í̄v`‡K 

P‡j †h‡Z ej‡j Avgiv P‡j Avwm| dRjyj m¨vi‡K ILv‡b `vovq _vK‡ZB †`wL| 

g¨vb‡nv‡ji cv‡k AviI 02 Rb BDR A ¿̄avix wQj| Gici †`wL Iqv‡R` mn 

Iiv jvkUv g¨vb‡nv‡j XzKvq †`q|’ 

Co-accused Naik Signal Md. Wazedul stated in his 

confessional statement-  

‘A¡¢j Jcl p¡b ®hl qu k¡Cz A¡¢j ®XCl£ g¡jÑl ¢cL l¡Ù¹¡u H¢Nu k¡Cz  

Hpju j¡Wl jdÉ LuLSe j¤M¡nd¡l£L  ®cMa f¡Cz Jl¡ hÔ¡wL g¡Ju¡l Ll¢Rm 

Hhw AÙ» e¡J hm ¢QvL¡l Ll¢Rmz A¡¢j aMe ®L¡a ¢Nu l¡Cgm (h¡V 428) Hhw 

40 l¡Eä …¢m eCz A¡¢j Y¡L¡ ®pƒll f¡n ¢cu ¢pNeÉ¡m ®pƒll ¢cL ®ka b¡¢Lz 
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aMe e¡x ¢pNeÉ¡m  ®a¡g¡‹ml p¡b cM¡ quz Jl q¡a Hp Hj, ¢S ¢Rmz fl 2Se 

HLp¡m œ²£s¡ h¡XÑl j¡Wl ¢ial ¢cu ®S ¢p J ®jpl ¢cL k¡Cz  ®S ¢p J ®jpl  

¢eQ am¡l f¢ÕQj f¡nl  h¡l¡¾c¡u  AhÙÛ¡e ®eC, 11V¡l ¢cL ®S ¢p J ®jpl Ešl 

f¡n f¡C¢R f¡C¢R A¡Ju¡S ö¢ez A¡Ju¡S öe 5/6 Se j¤M¡nd¡l£ AÙ»pq ®c±¢su 

¢fL A¡fl L¡R ®bL ¢QvL¡ll S¡uN¡u k¡C Hhw ¢LR¤rZ fl 3Se ¢h¢XA¡l ®f¡o¡L 

fl¡ ®m¡LL ¢eu A¡h¡l ¢fL¡fl ¢cL k¡uz A¡¢j J ®a¡g¡‹m AÙ»pq Jcl p¡b k¡C 

Hhw HLSe A¢gp¡lL ¢S‘¡p¡ Ll ®k ®j¡h¡Cm ®L¡b¡u Hhw E¢e aMe A¡‰¥m 

®c¢Mu hme ®k LÉ¡fl jdÉ ®j¡h¡Cmz A¡¢jJ ®a¡g¡‹m LÉ¡fl ¢cL k¡C Hhw ®c¢M 

®k NË£e LÉ¡fl ¢eQ ®j¡h¡Cmz ®j¡h¡Cm¢V ¢eu Hp ®c¢MI ¢fLA¡f¢V A¢gp¡lcl ¢eu 

Qm ®NRz  aMe A¡¢j J ®a¡g¡‹m f§hÑl S¡uN¡u ¢Nu h¢pz IM¡e hp¡l fl HL¢V 

Lm A¡p Hhw hm ®Lje A¡Rez aMe A¡¢j h¢mk Ee¡L LuLSe dl ¢eu ®NRz  

p£j L¡XÑ M¤m ®c¢M Ee¡l e¡j ®jSl N¡‹¡m£z ¢pj M¤m ®gm  ®cCz 11.45 ¢cL ®S 

¢pJ ®jp ®bL mx LZÑm aR¢mjL LuL Se ®m¡L dl ¢eu k¡uz a¡l¡ RSB Hl 

¢h¢XA¡l pcpÉz ¢pNeÉ¡m ®pƒll ¢cL ¢eu k¡uz A¡¢j aMe ¢pNeÉ¡m ®pƒll  ¢cL 

Qm A¡¢pz A¡¢j kMe p¡je k¡C aMe ®c¢M e¡uL p¤hc¡l gSm¤m L¢lj, q¡h¢mc¡l 

A¡¢eR¤‹¡j¡e Hhw ¢pNeÉ¡m jÉ¡e j¢aEl lqj¡e QVl jdÉ Ll m¡n ¢eu k¡µRz A¡¢j 

®c¢M lš² Sj A¡Rz Jl¡ m¡n ¢eu l¡Ù¹¡l h¡jf¡n ¢cu RSU- Hl f¡n fÐ¡Cj¡l£ ú¥-

ml f¢ÕQj f¡nÄÑl   jÉ¡e®q¡m ®gm ®cuz ®jSl N¡‹¡m£L …¢m Ll j¡l¡ quz Hlfl 

A¡¢j A¢gp Qm A¡¢p Hhw ¢Xn HÉ¡¾Vj¡l A¢gp ¢Nu ¢V¢i ®c¢Mz A¡j¡l q¡a AÙ» 

¢Rmz’ 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 3, 30, 47 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 3 deposed-  

‘Avwg J.C.O’s Mess Gi KvQvKvwQ hvB| ZLb †gRi Mv¾vjx‡K 6/7 

Rb ˆmwbK wcUv‡”Q †`wL| Avwg ZLb `vjv‡bi cv‡k jywK‡q hvB| ZLb Avwg 

wPrKvi ïwb I ¸wji kã cvB| GKUz ci Avwg †ei nB ZLb bv‡qK my‡e`vi 

dRjyj Kwig nvwej`vi AvwbQz¾vgvb, bv‡qK Iqv‡R` ˆmwbK gwZDi ingvb mn 

Av‡iv wKQz ˆmwbK A ¿̄ mn Qvjvi Dci Mv¾vjx mv‡n‡ei g„Z †`n wb‡q hv‡”Q|’ 

P.W. 30 deposed-  

‘wmMbvj Awd‡mi mvg‡b iv —̄vq Avm‡j †`wL wKQz msL¨K we‡ ª̀vnx ‰mwbK 

A ¿̄ nv‡Z wmMbvj jvB‡bi mvg‡b Ges K¨vw›U‡bi cwðgcv‡k QzUvQzwU Ki‡Q| 
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Zv‡`i ga¨ †_‡K wmMbvjg¨vb mvjvDwÏb‡K A ¿̄ nv‡Z D‡ËwRZ ‡`wL I fire 

Ki‡Z †`wL Ges Zvi mv‡_ we‡ ª̀vnx‡`i ej‡Z kywb †mbv Awdmvi‡`i †h Lv‡b 

cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| GKRb Awdmvi †hb evP‡Z bv cv‡i| H mgq 

bv‡qK my‡e`vi dRjyj Kwig nvwej`vi AvwbQz¾vgvb Ges wmMbvj gwZDi ingvb 

mn GKwU P‡Ui g‡a¨ jvk wb‡q wmMbvj †m±‡ii  mvg‡bi iv¯—v w`‡q hvB‡Z 

‡`wL| we‡ ª̀vnx‡`i ej‡Z ïwb GUv †gRi Mv¾vjxi jvk|’ 

P.W. 47 deposed-  

‘c‡i †Uwjwfk‡b I Media Gi gva¨‡g Rvwb nmwcUv‡j Ae ’̄vb Kv‡j 

wewWAvi m`m¨iv 57 Rb †mbv Kg©KZ©v‡`i mn 74 Rb‡K nZ¨v K‡i| nZ¨vi ci 

jvk nmwcUv‡j giPzqvix‡Z wb‡q hvq I 13 ivB‡d‡ji gv‡V MYKei †`q| Avwg 

giPzqvix I MbKei †`L‡Z hvB c‡i| giPzqvix‡Z i‡³i `vM wQj Rvb‡Z cvwi 

bv‡qK my‡e`vi gbiÄb bv‡qK my‡e`vi †Zvive Avjx, bv‡qK my‡e`vi dRjyj 

Kwig, wmcvnx gwZb, bv‡qK Iqv‡R` (nvmcvZvj BDwbU) nvwej`vi BDmye Giv 

Mb Kei †`Iqvi m‡½ RwoZ wQ‡jb|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.94 Havilder/29425 Md. 

Anisuzzaman. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.153 Sepoy Asstt. 63424 Md. Asaduzzaman 
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 P.W.364 Md. Saifur Rahman Siddiqui, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

condemned/appellant Havilder/29425 ABM Anisuzzaman (C.S-

94).  

   At the time of hearing prosecution added the evidence 

of following witnesses for consideration- 

 P.W.30 Naik Tarun Kanti Roy and  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week was started on 24.02.2009. On 

25.02.2009 DG of BDR appeared at Darber Hall at 8.55 A.M. 

Darber started at 9A.M. At the time of speech of D.G. at about 

9.30 A.M. One Sepoy entered into Darber from Kitchen door 

and stepped forward to the stage and pointed gun towards D.G. 
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Some Officials along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards stage. Another Sepoy 

with Arms also rushed towards stage. Maj. Khaleq chased him. 

He came to know later on that the Sepoy who came up on the 

stage was Moyeen and who escaped was Kajal. Col. Anis 

invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR members to come back to Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J L−l¡ HLSeJ ®ke ®hl q−a e¡ f¡−lz’. 

He also came to see a pick-up coming towards Darber Hall. He 

hurriedly came back to Darber Hall. Maj. Makbul and Maj. 

Gajjali stood thereat. He entered into the Darber Hall. There 

happened terrible outcry, firing in Darber Hall as well as in the 

field.  He informed D.G. that they have been encircled D.G. 

ordered them to control their respective troops. He came out 

from Darber Hall and proceeded towards signal sector. On his 

way to signal he also came to see a pick-up van standing near to 

‘®g¡u¡l¡’ of Noor Mohammad School and 2/3 soldiers with arms 
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coming down therefrom. He also happened to meet with Maj. 

Mokbul, Maj. Gajjali near to swimming pool. They suggested 

him to put off Rank but he did not do that. He proceeded 

towards J.C.O’s Mess. He came to see 6/ 7 soldiers to assault 

Maj. Gajjali. He hid himself beside a building therefrom. He 

came to hear a hue and cry and firing sound. After a while, he 

came out and came to see to carry dead body of Maj. Gajjali by 

a gunny bag by condemner/appellant Habilder Anisuzzaman 

along with Naik Subeder Fajlul Karim, Naik Wazed, Sepoy 

Motiur Rahman and some other BDR personnel. 

In cross-examination on behalf of condemner /appellant, 

he stated that he had no knowledge of leaflet served on 

21.02.2009. He did not know whether the members of DGFI 

and NSI were present in the Darber Hall. He deposed before 

CID. Col. Arif was directed the soldiers to come back Darbar 

Hall. He went out 70'/80' from Darbar towards gate No.5 and 

asked the soldiers to enter into Darbar. Gate No.5 is nearer to 

the southern gate of Darber Hall. Towards south of Darber Hall 

there were three doors. He came out from the southern door. He 

came to see Maj. Gajjali near to the Gate No.5. 13 Battalion 
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was at a distance of 700/800 yards from Noor Mohammad 

School. J.C.O. building was a 3/4 storied building. In that area 

there were many trees. Swimming pool was 150/200 yard away 

from J.C.O.(Junior Commanding Officer) quarter. 

Departmental store was 500 yard away from swimming pool. 

Training shade was far away from the field. RSP gallery was 

adjacent to it. He happened to meet with Maj. Mokbul and Maj. 

Gazzali near to J.C.O. complex.  He denied the suggestion that 

he entered into swimming pool. Swimming pool was on the 

way. Maj. Gazzali and Maj. Mokbul asked him to put off his 

badge but he did not do that. Anisuzzaman and Fazlul Karim 

were present on that day in Peelkhana. Matin and Wazed 

carried the dead body of Gazzali in presence of Anisuzzaman 

and Fazlul Hoque. He denied the suggestion that Md. 

Anisuzzaman was not present on that day and he did not serve 

under him. Both were senior to him. He further denied the 

suggestion that the condemner/appellant Md. Anisuzzaman 

saved him at the cost of his life and he expressed his gratitude 

towards them over mobile till 29.08.2009. He cannot say 

whether anybody of his batch mate has got promotion to the 
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post of Colonel. He further replied perhaps no one. Col. 

Moshiur was his junior. The Colonels who were put to death 

were his juniors. He denied the suggestion that in order to get 

promotion he killed them all. He further denied the suggestion 

that the condemner/appellant Md. Anisuzzaman did not carry 

the dead body of Maj. Gazzali.  

P.W.30 deposed that on 25.02.2009 he attended Darbar 

and he was on duty as mike operator. He along with his family 

members lived in Peelkhana. On 25.02.2009 at about 8 A.M. he 

attended signal sector workshop. At about 9.30 A.M. he heard 

firing from the side of Darbar. He came out from Veranda. He 

came to know from the BDR personnel coming back from 

Darbar that BDR personnel attacked the army officers in 

Darbar. He further entered into workshop at 12.00 noon and 

came out for going to his residence. On the way in front of the 

signal office he came to see some BDR personnel with arms 

and run around the west side of the canteen. He came to see 

Signalman Salauddin with arms and make firing and also came 

to hear other BDR personnel with him to say ‘®pe¡ A¢gp¡l−cl 

−kM¡−e f¡−h ®pM¡−eC …¢m L−l qaÉ¡ Llz HLSe A¢gp¡lJ ®ke h¡yQ−a e¡ f¡−lz’ 
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At that time he came to see the condemner/appellant 

Habilder Anisuzzaman  along with Fazlul Karim, Signalman 

Motiur Rahman to carry on a dead body by a gunny bag in front 

of the road of signal sector and from the whispering of the 

rebellion he came to know that it was the dead body of Maj. 

Gazzali. Thereafter he came to his residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that he can’t say when the dead 

body of Gazzali was identified. He can’t say anything of the 

dead body. He also can’t say whether the wife of the Gazzali 

was a captain of army and his dead body was identified on 

29.12.2009. His residence was to the south-east corner from 

signal sector. He reiterated that he himself saw to take away 

dead body of Gazzali by gunny bag. He denied the suggestion 

that the dead body of Gazzali was not carried by gunny bag and 

that he deposed falsely.   

P.W.153 deposed that on 25.02.2009 he was in Darber. 

The participants in Darber all on a sudden stood up. At their 

push and counter push he came out from Darber and arrived at 

the office of signal sector. He heard therefrom through miking 
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‘®a¡l¡ AØH ®ez’. He hid himself in the office. Coming out on 

Veranda, he came to see condemner/appellant Habilder 29425 

Anisuzzaman, Naik (46697) Wazedul with arms and to make 

firing. 

 In cross-examination on behalf of condemner/appellant 

he stated that some of the BDR personnel called them by bad 

names –‘¢pNe¡−ml ®m¡−Ll¡ ®hDj¡e’. He could not identify them. He 

and condemner/appellant Anisuzzaman hailed from signal 

sector. He deposed before the investigation officer that from 

Darbar Hall he came to the office of signal sector. Barak and 

office were in the same building. On 25.02.2009 at 9.50 he 

remained in the Barak for the whole day. He came on veranda to 

observe the situation. When he took shelter in the office he 

found Sepoy Nizam, Habilder Matul Islam and Dulal there. He 

cannot say whether they are the accused or the witnesses to the 

case. The condemner/appellant Anisuzzaman is an old man. He 

denied the suggestion that the condemner/appellant reported to 

the authority for his immoral activities and thus he deposed 

falsely against him. He denied the suggestion that money bag of 

Lt. Col. Taslim was recovered from his possession. 



 

 

2421 

P.W.364 deposed that he recorded the statement of the 

condemner/appellant Havilder Md. Anisuzzaman in compliance 

with the provisions 164 of the Code of Criminal Procedure. He 

exhibited the statement as exhibit 694 and his signature exhibit 

694/1 series.  

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that the condemner/appellant did not 

make any statement voluntarily and that he did not give any 

certificate as to its voluntariness.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 13.05.2009 and took him 

remand for 9 days. He recorded the statement of P.W. 30 on 

16.02.2011 and that of P.W. 153 on 13.04.2009. He did not put 

the condemner/appellant before the witnesses. He denied the 

suggestion that he shown arrest the condemner/appellant while 

he was in custody of RAB. He denied the suggestion that the 

condemner/appellant was left in the custody of RAB, CID for 

long and thereby obtained his confession.  
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 The Confessional Statement of the 

condemner/appellant Havilder Md. Anisuzzaman runs as 

under- 

“B¢j q¡¢hmc¡l 29425 ¢pNeÉ¡m ®j¡x B¢ep¤‹¡j¡e 1970 p¡−m 

®Y¡m¡i¡‰¡ EµQ ¢hcÉ¡mu q−a Hp,Hp,¢p f¡n L−l 19/4/97 ¢MË a¡¢l−M 

N¡Ch¡å¡ ®Sm¡ q−a ¢h¢XBl ¢pf¡q£ f−c i¢aÑ qCz ®j±¢mL fÐ¢nre Hhw 

¢pNeÉ¡m fÐ¢nre L−l ¢h¢iæ ®Sm¡l ¢h¢iæ ECw Hhw ¢h¢iæ l¡C−gm 

hÉ¡V¡¢mu¡−e Q¡L¥l£ L−l 2007 p¡−ml S¡e¤u¡l£−a Y¡L¡ ¢h¢XBl ¢pNeÉ¡m 

®pƒ−l ®k¡Nc¡e L−l LjÑla B¢Rz 2005 p¡−m B¢j q¡¢hmc¡l f−c 

f−c¡æ¢a f¡Cz Na 24/02/09 ¢MËx a¡¢l−M ¢h¢XBl pç¡q Efm−r j¡ee£u 

fÐd¡ej¿»£ ®nM q¡¢pe¡ ¢fmM¡e¡u H−p¢R−me, fÉ¡−lX f¢lcnÑe ®n−o ¢a¢e 

hš²hÉ ®cez B¢j NÉ¡m¡l£−a h−p fÉ¡−lX ®c−M CE¢e−V hs M¡e¡ M¡Cz 

®pƒ−l påÉ¡ Be¤j¡¢eL ®f±−e 7 V¡u ®l¡m L−m q¡¢Sl qCz l¡−a m¡C−e 

O¤¢j−u L¡V¡Cz Na 25/02/09 ¢MËx a¡¢l−M pL¡m p¡−s 7 V¡u ¢eEj¡−LÑV 

®j−pl SeÉ j¡R ¢Le¡l E−Ÿ−nÉ k¡Cz pL¡m p¡−s 8 V¡l ¢c−L CE¢e−V j¡R 

¢e−u Q−m B¢pz pL¡m Be¤j¡¢eL −p¡u¡ 9 V¡l ¢c−L °p¢eL ®j−pl j¡wp 

Be¡l SeÉ Lp¡C M¡e¡l E−ŸnÉ lJe¡ L−l nq£c ¢je¡−ll L¡−R k¡Ju¡ j¡œ 

®c¢M clh¡l q−ml ¢cL q−a °p¢eLl¡ ®c±s¡−c±¢s L−l Bp−R aMe clh¡l 

q−ml ¢cL ®b−L 2/1 ¢V …¢ml në f¡Cz Lp¡C M¡e¡u e¡ ¢N−u ¢eSü 

CE¢e−V Q−m H−p ®c¢M Bj¡−cl l¦−j ¢p¢p l¦−j p¤−hc¡l L¡m¡j ¢pNeÉ¡m 

®L¡Çf¡e£ Ap¤ÙÛ q−u f−s B−Rz Hp,Hj Bep¡l Bm£l ¢e−cÑ−n p¤−hc¡l 

L¡m¡j−L ¢h¢XBl q¡pf¡a¡−m ¢e−u k¡Cz BC¢pJ−a ®l−M f¤el¡u 

11/11.30 V¡l ¢c−L ¢eSü CE¢e−V B¢pz aMe Q¡l¢c−L fÐQä ®N¡m¡…¢m 

q¢µRmz ¢e−Sl CE¢e−Vl ea¥e ¢h¢ôw Hl ¢cL q−a Bj¡−cl ®pƒl Lj¡ä¡l 

®mx L−ZÑm Bh¤ a¡p¢ej p¡−qh−L e¡−uh p¤−hc¡l gSm¤m L¢lj, mÉ¡x 

e¡−uL h¡hl mÉ¡x e¡−uL Bh¤ Hj ®lS¡Em, mÉ¡x e¡−uL n¡q¡l¦m pL−mC 
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¢pNÉ¡m ®L¡Çf¡e£l pq A−eL °p¢eL ¢j−m A¢g−pl ¢c−L ¢e−u B−pz B¢j 

c¤l ®b−L ¢hou¢V ®c¢M pÉ¡l−L BCHe¢V l¦−jl L¡−R ¢e−u Bp−m B¢j 

L¡−R k¡Cz ®mx L−ZÑm Bh¤ a¡p¢ej p¡−qh−L BC,He¢V l¦−j l¡M¡ quz 

aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢c−L B¢j p‰£u e¡−uh p¤−hc¡l 

gSm¤m L¢ljpq m¡C−el ¢c−L k¡Ju¡l pju BC,He,¢V q−a Be¤j¡¢eL 

55/65 NS f¢ÕQ−jl ¢c−L ¢Ve ®p−Xl f¡−n ®jSl N¡‹¡m£ p¡−q−hl m¡n 

f−s b¡L−a ®cM−a f¡Cz aMe m¡−nl f¡−n e¡−uL Ju¡−Sc 24 l¡C−gm 

hÉ¡V¡¢mue pwk¤š² ¢pNeÉ¡m ®pƒl−L l¡C−gm pq c¡y¢s−u b¡L−a ®c¢Mz 

p¡−b l¢‰e L¡f−s j¤M h¡yd¡ 03 Se °p¢eL AÙ»pq c¡y¢s−u ¢Rmz Bj¡l 

p¡−b b¡L¡ e¡−uh p¤−hc¡l gSm¤m L¢lj ®jSl N¡‹¡m£ pÉ¡−ll m¡n ¢Qe−a 

f¡−lz ®jSl N¡‹¡m£ pÉ¡−ll N¡−u ®N¢” Hhw fl−e Bä¡l Ju¡l ¢Rmz 

e¡−uL Ju¡−Sc Hhw p‰£u j¤−M¡p f¢l¢qa AÙ»d¡l£ ¢h¢XBl °p¢eLl¡ 

Bj¡−cl−L m¡n¢V hq L−l ¢pNeÉ¡m ®pƒ−ll l¡Ù¹¡l ®no j¡b¡u ¢e−u ®k−a 

B−cn L−lz B¢j J gSm¤m L¢lj m¡n hq−e Aü£L¡l Ll−m Bj¡−cl−L 

AÙ» d−l ar¥¢e M¤e L−l ®gm¡l ýj¢L ®cuz h¡dÉ q−u Hhw iu ®f−u Bjl¡ 

pÇja qCz e¡−uL Ju¡−Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢ae−L  A¢g−pl 

h¡l¡¾c¡ q−a m¡−nl f¡−n ¢e−u B−pz ®jSl N¡‹¡m£ p¡−q−hl m¡n¢V 

fÔ¡¢ØV−Ll Q−Vl hÙ¹¡l Efl ®l−M dl¡d¢l L−l 60/70 NS f§hÑ ¢c−L l¡Ù¹¡l 

Efl jÉ¡e−q¡−ml f¡−n ¢e−u k¡Cz ®pM¡−e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL 

B−N ®b−LC c¡y¢s−u ¢Rmz f−l m¡n¢V jÉ¡e−q¡−ml ¢ial ®g−m ®cu¡ quz 

B¢j ®jSl N¡‹¡m£−L M¤e q−a ®c¢M e¡Cz a−h f¢l¢ÙÛ¢a j−a d¡le¡ L¢l 

®k, e¡−uL Ju¡−Sc p‰£u AÙ»d¡l£ ¯p¢eL ®cl ¢e−u ®jSl N¡‹¡m£−L M¤e 

L−l−Rz ®hm¡ Ae¤j¡e ®f±−e HLV¡l ¢c−L A¢gp¡l−cl hÉ¡l¡−Ll e£−Q 

jp¢S−c Q−m B¢pz......................” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had  his active participation to the 

occurrence of committing  murder of 74 persons including 57 

army officers, causing disappearance of evidence and other 

atrocities in Peelkhana as it is evident from the evidence of 

prosecution witnesses as well as the confessional statement of 

the condemner/appellant.  
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The learned Deputy Attorney General also submits that 

the P.Ws. 3, 30, 47 all are eye witnesses to the occurrence. P.W. 

3 attended Darbar and at the outset of the occurrence came out 

from Darbar and when he proceeded towards JCO’s mess he 

came to see some BDR personnel to assault Maj. Gazzali and 

while he hid himself beside a building he heard a hue and cry 

and firing sound and after a while also came to see 

condemner/appellant and other rebellions to carry the dead 

body of Maj. Gazzali by a gunny bag. There is no doubt to his 

testimony as to identification of the condemner/appellant since 

as he admits in his cross-examination that the 

condemner/appellant served under him ‘Avmvgx dRjyj I 

Avwbmy¾vgvb Avgvi Aaxb Kg©iZ wQj|’ P.W. 30 was on duty in Darbar 

as microphone operator and at the instance of the occurrence he 

came out from Darbar and saw the condemner/appellant in front 

of signal sector and west side of canteen  some BDR personnel 

to run to and fro with arms and agitated mood and to say- ‘‡mbv 

Awdmvi‡`i †hLv‡b cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| GKRb Awdmvi †hb 

evP‡Z bv cv‡i’ and also saw the condemner/appellant and other 

rebellions to carry a dead body and from whispering of 
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rebellions he came to know the dead body was of Maj. Gozzal. 

He further reiterated in his cross-examination-‘Avwg ¯̂P‡¶ Mv¾vjxi 

jvk P‡Ui g‡a¨ wb‡Z †`‡LwQ|’ The evidence of P.Ws. 3 and 30 is 

corroborative, consistent and inspires confidence. P.W. 153 also 

saw the condemner/appellant with arms and to make firing. The 

condemner/appellant by his confessional statement as recorded 

by P.W. 335 admits his participation in carrying dead body of 

Maj. Gazzali by a gunny bag. His confession is corroborative to 

the evidence of P.Ws. 3 and 30. No evidence appears that his 

confession was obtained coercion. His confession being 

voluntary and true it bears evidentiary value.  

The learned Deputy Attorney General lastly submits that 

in consideration of the credible, reliable, unimpeachable ocular 

evidence of P.Ws. together with the confessional statements of 

the condemner/appellant prosecution succeeded to bring home 

the charges under section 302/ 201/ 149/ 34 of the Penal Code 

and trial court on proper appreciation of evidence rightly found 

the condemner/appellant guilty of the offences and sentenced 

him accordingly and the Reference as against him deserves to 
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be accepted and Cr. Appeal filed on behalf of the 

condemner/appellant be dismissed.      

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the 

testimony of P.W.3 does not bear any substance. He merely 

claims to see to carry the dead body of Gazzali by the 

condemner/appellant along with other 3 BDR personnel over a 

gunny bag from the side of a building where he hid himself. 

From the position of hiding place beside the building and 

carrying the dead body by 4 persons on a gunny bag is highly 

improbable and unreliable to the allegation that dead body of 

Gazzli was so carrying by the condemner/appellant. In cross-

examination he further deposed that it was carrying by Matin 

and Wazzed in presence of Anisuzzaman and the 

condemner/appellant and Fazlul Hoque. It appears 

contradictory with his statement in chief. The evidence of P.W. 

3 thus in no way can be relied upon.  

P.W.30 deposed in corroboration with P.W.3 in carrying 

the dead body of Gazzali by the condemner/appellant along 

with Habilder Anisuzzaman and Sepoy Matiur Rahman which 
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appears contradictory with the statement P.W.3 who deposed of 

4 BDR personnel including the condemner/appellant were 

carrying of dead body of Maj. Gazzali. P.W.30 is a witness of 

supplementary charge sheet as it is evident from his cross-

examination on behalf of DAD Touhid that he deposed before 

I.O. on 16.02.2011. It is apparent that he was procured and 

tutored to make a corroboration of the testimony of the P.W.3 

by adducing false evidence and as such his evidence also can’t 

be relied upon. The evidence of P.W.153 appears vague. In his 

evidence it is not specified when/where he saw the 

condemner/appellant to make firing and it does not disclose any 

culpability of the offence of the condemner/appellant. 

Mr. Islam further submits that the confessional statement 

of the condemner/appellant is a product of torture keeping the 

condemner/appellant in police custody on remand for 9 days as 

admitted by P.W.654 in cross-examination on behalf of the 

condemner/appellant and such confessional statement does not 

bear any evidentiary value as it is neither voluntary not true.  

Mr. Islam also submits that trial Court having failed to 

weigh and assess the evidence on record and being 
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misconceived erroneously convicted and sentenced the 

condemner/appellant which can’t stand and warrant necessary 

interference.  

Mr. Islam lastly submits that the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 
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appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The condemner/appellant Havilder Md. Anisuzzaman 

stated in his confessional statement– 

‘aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢c−L B¢j p‰£u e¡−uh p¤−hc¡l 

gSm¤m L¢ljpq m¡C−el ¢c−L k¡Ju¡l pju BC,He,¢V q−a Be¤j¡¢eL 55/65 

NS f¢ÕQ−jl ¢c−L ¢Ve ®p−Xl f¡−n ®jSl N¡‹¡m£ p¡−q−hl m¡n f−s b¡L−a 

®cM−a f¡Cz aMe m¡−nl f¡−n e¡−uL Ju¡−Sc 24 l¡C−gm hÉ¡V¡¢mue pwk¤š² 

¢pNeÉ¡m ®pƒl−L l¡C−gm pq c¡y¢s−u b¡L−a ®c¢Mz p¡−b l¢‰e L¡f−s j¤M h¡yd¡ 

03 Se °p¢eL AÙ»pq c¡y¢s−u ¢Rmz Bj¡l p¡−b b¡L¡ e¡−uh p¤−hc¡l gSm¤m L¢lj 

®jSl N¡‹¡m£ pÉ¡−ll m¡n ¢Qe−a f¡−lz ®jSl N¡‹¡m£ pÉ¡−ll N¡−u ®N¢” Hhw 

fl−e Bä¡l Ju¡l ¢Rmz e¡−uL Ju¡−Sc Hhw p‰£u j¤−M¡p f¢l¢qa AÙ»d¡l£ 

¢h¢XBl °p¢eLl¡ Bj¡−cl−L m¡n¢V hq L−l ¢pNeÉ¡m ®pƒ−ll l¡Ù¹¡l ®no j¡b¡u 

¢e−u ®k−a B−cn L−lz B¢j J gSm¤m L¢lj m¡n hq−e Aü£L¡l Ll−m 

Bj¡−cl−L AÙ» d−l ar¥¢e M¤e L−l ®gm¡l ýj¢L ®cuz h¡dÉ q−u Hhw iu ®f−u 

Bjl¡ pÇja qCz e¡−uL Ju¡−Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢ae−L  A¢g−pl h¡l¡¾c¡ 

q−a m¡−nl f¡−n ¢e−u B−pz ®jSl N¡‹¡m£ p¡−q−hl m¡n¢V fÔ¡¢ØV−Ll Q−Vl hÙ¹¡l 

Efl ®l−M dl¡d¢l L−l 60/70 NS f§hÑ ¢c−L l¡Ù¹¡l Efl jÉ¡e−q¡−ml f¡−n ¢e−u 

k¡Cz ®pM¡−e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL B−N ®b−LC c¡y¢s−u ¢Rmz f−l m¡n¢V 

jÉ¡e−q¡−ml ¢ial ®g−m ®cu¡ quz B¢j ®jSl N¡‹¡m£−L M¤e q−a ®c¢M e¡Cz a−h 

f¢l¢ÙÛ¢a j−a d¡le¡ L¢l ®k, e¡−uL Ju¡−Sc p‰£u AÙ»d¡l£ ¯p¢eL ®cl ¢e−u ®jSl 

N¡‹¡m£−L M¤e L−l−Rz’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.364 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 3, 30, 153 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 3 deposed-  

‘Avwg J.C.O’s Mess Gi KvQvKvwQ hvB| ZLb †gRi Mv¾vjx‡K 6/7 

Rb ˆmwbK wcUv‡”Q †`wL| Avwg ZLb `vjv‡bi cv‡k jywK‡q hvB| ZLb Avwg 

wPrKvi ïwb I ¸wji kã cvB| GKUz ci Avwg †ei nB ZLb bv‡qK my‡e`vi 

dRjyj Kwig nvwej`vi AvwbQz¾vgvb, bv‡qK Iqv‡R` ˆmwbK gwZDi ingvb mn 

Av‡iv wKQz ˆmwbK A ¿̄ mn Qvjvi Dci Mv¾vjx mv‡n‡ei g„Z †`n wb‡q hv‡”Q|’ 

P.W. 30 deposed-  
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‘wmMbvj Awd‡mi mvg‡b iv —̄vq Avm‡j †`wL wKQz msL¨K we‡ ª̀vnx ‰mwbK 

A ¿̄ nv‡Z wmMbvj jvB‡bi mvg‡b Ges K¨vw›U‡bi cwðgcv‡k QzUvQzwU Ki‡Q| 

Zv‡`i ga¨ †_‡K wmMbvjg¨vb mvjvDwÏb‡K A ¿̄ nv‡Z D‡ËwRZ ‡`wL I fire 

Ki‡Z †`wL Ges Zvi mv‡_ we‡ ª̀vnx‡`i ej‡Z kywb †mbv Awdmvi‡`i †h Lv‡b 

cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| GKRb Awdmvi †hb evP‡Z bv cv‡i| H mgq 

bv‡qK my‡e`vi dRjyj Kwig, nvwej`vi AvwbQz¾vgvb Ges wmMbvj gwZDi ingvb 

mn GKwU P‡Ui g‡a¨ jvk wb‡q wmMbvj †m±‡ii  mvg‡bi iv¯—v w`‡q hvB‡Z 

‡`wL| we‡ ª̀vnx‡`i ej‡Z ïwb GUv †gRi Mv¾vjxi jvk|’ 

P.W. 153 deposed-  

‘Avwg Signal Sector Gi Awd‡m P‡j Avwm| †mLvb †_‡K gvBwKs ïwb 

Ò†Zviv A ¿̄ †bÓ| Avwg Awd‡mi wfZ‡i AvZ¥‡Mvcb Kwi| Awd‡mi eviv›`v G‡m 

†`wL 29425 nvwej`vi Avwbmy¾vgvb 46697 bv‡qK Iqv‡R ỳj‡K mk ¿̄ Ae ’̄vq 

¸wj Qyi‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  



 

 

2437 

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.95 Sepoy/70034 Md. Matiur 

Rahman. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.335 Dalara Alo Chandona, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-

accused –Naib Subader Md. Fazlul Karim (C.S-93) 

Havilder/29425 ABM Anisuzzaman (C.S-94) 

     Naik/46697 Md. Wazedul Islam(C.S-96). 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.30 Naik Tarun Kanti Roy and  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week was started on 24.02.2009. On 

25.02.2009 DG of BDR appeared at Darber Hall at 8.55 A.M. 

Darber started at 9A.M. At the time of speech of D.G. at about 

9.30 A.M. one Sepoy entered into Darber from Kitchen door 
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and stepped forward to the stage and pointed gun towards D.G. 

Some Officials along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards stage. Another Sepoy 

with Arms also rushed towards stage. Maj. Khaleq chased him. 

He came to know later on that the Sepoy who came up to the 

stage was Moyeen and who escaped was Kajal. Col. Anis 

invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR members to come back to Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J L−l¡ HLSeJ ®ke ®hl q−a e¡ f¡−lz’. 

He also came to see a pick-up coming towards Darber Hall. He 

hurriedly came back to Darber Hall. Maj. Makbul and Maj. 

Gajjali stood thereat. He entered into the Darber Hall. There 

happened terrible outcry, firing in Darber Hall as well as in the 

field.  He informed D.G. that they have been encircled D.G. 

orders them to control their respective troops. He came out 

from Darber Hall and proceeded towards signal sector. On his 

way to signal he also came to see a pick-up van standing near to 
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‘®g¡u¡l¡’ of Noor Mohammad School and 2/3 soldiers with arms 

coming down therefrom. He also happened to meet with Maj. 

Mokbul, Maj. Gajjali near to swimming pool. They suggested 

him to put off Rank but he did not do that. He proceeded 

towards J.C.O’s Mess. He came to see 6/ 7 soldiers to assault 

Maj. Gajjali. He hid himself beside a building therefrom. He 

came to hear a hue and cry and firing sound. After a while, he 

came out and came to see to carry dead body of Maj. Gajjali by 

a gunny bag by condemner/appellant Sepoy Motiur Rahman 

along with Naik Subeder Fajlul Karim, Habilder Anisuzzaman, 

Naik Wazed, and some other BDR personnel. 

In cross-examination on behalf of condemner /appellant, 

he stated that he deposed that Moyeen entered into kitchen 

room. He cannot say when the dead body of Gazzali was 

identified. The wife of Gazzali was also a Captain and he 

happened to meet them in different ceremonies. He cannot say 

when and how many dead bodies were buried. He did not take 

part in burial ceremony. He tried to know of the dead body of 

Gazzali but did not get any information. He had no occasion to 

meet the wife of Gazzali after the occurrence. Later on he came 
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to know that dead body of Gazzali was identified after 7/8 

months of the occurrence and buried. He cannot say whether 

wife of Gazzali received the dead body of Gazzali on 

29.12.2009. Sepoy Motiur Rahman was attached with his 

sector. He cannot say when Motiur Rahman joined in his sector. 

He came to see the dead body of Gazzali from 30'/35' away. 4 

soldiers were carrying the dead body of Gazzali but cannot say 

their name. The soldiers were without helmet. He denied the 

suggestion that he did not see the condemner/appellant Motiur 

Rahman to carry dead body. BDR has ID Cell. He denied the 

suggestion that at that time condemner/appellant Motiur 

Rahman was at ID Cell with Mijanur. There was a canteen 

beside swimming pool. He can’t say whether it was open on 

that day.  He tried to rescue Gazzali but could not succeed since 

all the soldiers revolted. He denied the suggestion that he 

deposed falsely.    

P.W.30 deposed that on 25.02.2009 he attended Darbar 

and he was on duty as mike operator. He along with his family 

members lived in Peelkhana. On 25.02.2009 at about 8.00 A.M. 

he attended signal sector workshop. At about 9.30 A.M. he 
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heard of firing from the side of Darbar. He came out from 

Varanda. He came to know from the BDR personnel coming 

back from Darbar that BDR personnel attacked the army 

officers in Darbar. He further entered into workshop at 12.00 

noon and he came out for going to his residence. On the way in 

front of the signal office he came to see some BDR personnel 

with arms and run around the west side of the canteen. He came 

to see Signalman Salauddin with arms and make firing and also 

came to hear other BDR personnel with him to say ‘®pe¡ 

A¢gp¡l−cl −kM¡−e f¡−h ®pM¡−eC …¢m L−l qaÉ¡ Llz HLSe A¢gp¡lJ ®ke 

h¡yQ−a e¡ f¡−lz’ At that time he came to see the 

condemner/appellant Signalman Motiur Rahman along with 

Fazlul Karim and Habilder Anisuzzaman to carry on a dead 

body by a gunny bag in front of the road of signal sector and 

from the whispering of the rebellion he came to know that it 

was the dead body of Maj. Gazzali. Thereafter he came to his 

residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that he can’t say when the dead 

body of Gazzali was identified. He can’t say anything of the 
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dead body. He also can’t say whether wife of the Gazzali was a 

captain of army and his dead body was identified on 

29.12.2009. His residence was to the south-east corner from 

signal sector. He reiterated that he himself saw to take away 

dead body of Gazzali by gunny bag. He denied the suggestion 

that the dead body of Gazzali was not carried by gunny bag and 

that he deposed falsely.   

P.W.335 deposed that he recorded the statement of the 

condemner/appellant Naib Subader Md. Fazlul Karim in 

compliance with the provisions 164 of the Code of Criminal 

Procedure. She exhibited the statement as exhibit 438 and her 

signature exhibit 438/1 series.  

In cross-examination on behalf of condemner/appellant, 

she stated that the condemner/appellant was taken on remand 

for 9(nine) days.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 13.05.2009. He can’t say 

whether RAB arrested him on 19.04.2009. The appellant hailed 

from signal sector. P.W. 3 was the commandant officer of 
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signal sector at the time of occurrence. He recorded the 

statement of P.W. 3 on 14.03.2009. In that statement he 

identified the appellant of 13 Battalion. P.W. 3 did not specify 

before him in which way he came out from  

Darber. He did not identify in his sketch map where P.W. 3 

claimed to hide himself. He perused the inquest report of Maj. 

Gazzali. There was the reference that the dead body was 

recovered from mass-grave and it was handed over on 

29.12.2009. There was the order of DNA test of the dead body. 

Sample was collected from CMH for DNA. A press release by 

ISPR was issued on 01.03.2009 as to missing of Maj. Gazzali. 

His dead body was identified by his relatives. Mr. Tasnim was 

not taken there. He can’t say without record what was the age 

of Maj. Gazzali. Capt. Mousumi, w/o Maj. Gazzali received the 

dead body. She is not cited as witness. He denied the suggestion 

that the dead body of Gazzali was not handed over to his wife. 

P.W. 30 is a witness of supplementary witness. He examined 

him on 16.02.2011. At that time the appellant was in custody. 

P.W. 30 did not appear before him as witness till 12.07.2010.  

He visited signal sector at several occasions. P.W. 30 did not 
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refer his badge No. but identified him as signal man. He denied 

the suggestion that he obtained the confession of the appellant 

by way of oppression. The appellant used to live in outside of 

Peelkhana. His duty was to watering the flower garden. He 

denied the suggestion that he implicated the 

condemner/appellant falsely without proper investigation. 

 The Confessional Statement of the 

condemner/appellant Sepoy Matiur Rahman runs as under- 

“Avwg weMZ 3/01/04 mv‡j ‰mwbK c‡` ivRkvnx †Rjvq BDR G 

†hvM`vb Kwi| 2005 mv‡j m`i `dZi wcjLvbvq e`jx n‡q Avwm| Avwg 

wcjLvbvq wmMb¨vj ‡m±i Awdm GjvKvq dz‡ji Mv‡Q cvwb †`qvi Kv‡R 

wb‡qvwRZ wQjvg| 24/2/09 ZvwiL cÖavbgwš¿i AvMgb Dcj‡¶¨ c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l BDwb‡U eoLvbv †L‡q evmvq hvB| Avwg 1 bs 

BDR †M‡Ui evwn‡i Avgvi cwievi wb‡q _vwK| 25/2/09 Zvwi‡L 

cÖwZw`‡bi b¨vq dzjMv‡Q cvwb w`‡Z Avwm| mKvj Abygvb mv‡o bqUvi 

w`‡K †jvKRb †`Šov‡`Šwo Ki‡Z †`wL| BDR iv mevB BDwb‡Ui w`‡K 

hv‡”Q| Gici ¸wji AvIqvR ïwb| ZLb Avwg cvwbi jvBb eÜ Kivi 

Rb¨ wmMb¨vj Awdm wewìs Gi †`vZjvq hvB|  ¸wji AvIqvR †ekx 

nIqvi Kvi‡b Abygvb 2 N›Uv ILv‡bB Ae ’̄vb Kwi| Gici wb‡P wmuwoi 

mv‡gb Avwm| bv‡qK Iqv‡R‡`i mv‡_ ILv‡b †`Lv nq|  Zvi nv‡Z A ¿̄ 

wQj| Avgv‡K A ¿̄ wb‡Z e‡j| Avwg bvwg‡Z PvB‡j ey‡K A ¿̄ a‡i fq 

†`Lvq| ILvb †_‡K Iqv‡R` Avgv‡K wb‡q TMO m¨v‡ii Mvwoi 

M¨v‡i‡Ri w`‡K †b‡q hvh| ZLb Abygvb ev‡ivUv †mvqv ev‡ivUv ev‡R| 

ILv‡b Avi 03 Rb A ¿̄avix BDR †K †`wL| ILv‡b Avgv‡K GKUv jvk 

ai‡Z e‡j| jvkUv M¨v‡i‡Ri cv‡k c‡i wQj| c‡i ï‡bwQ IUv †gRi 

mv¾vwj mv‡n‡ei jvk| ILv‡b bv: my‡e`vi dRjyi Kwig I nvwe: wmMb¨vj 
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AvwbQ Dcw ’̄Z wQj| Avgv‡K w`‡q jvk DVv‡q wb‡q †gBb iv Í̄vi cv‡k 

g¨vb‡nv‡ji cv‡k ivL‡Z e‡j| Avgv‡K I AvwbQ I Í̄v`‡K P‡j †h‡Z 

ej‡j Avgiv P‡j Avwm| dRjyj m¨vi‡K ILv‡b `vovq _vK‡ZB †`wL| 

g¨vb‡nv‡ji cv‡k AviI 02 Rb BDR A ¿̄avix wQj| Gici †`wL 

Iqv‡R` mn Iiv jvkUv g¨vb‡nv‡j XzKvq †`q| H w`b Avwg Awd‡mB 

wQjvg| 26/2/09 ZvwiL Abygvb ỳcyi 2 Uvi w`‡K †`qvj UcwK‡q evmvq 

P‡j Avwm| GB Avgvi e³e¨|” 

 The Confessional Statement of the co-accused Naik 

Subader Md. Fazlul Karim runs as under- 

“Avwg weMZ 8/11/75 mv‡j wcjLvbv m`i `dZ‡i wmcvnx c‡` †hvM`vb 

Kwi| Gici wewfbœ †Rjvq Avwg BDR wn‡m‡e Kg©iZ _vwK| me©‡kl 

16/1/08 ZvwiL iv½vgvwUi †QvU nwibv †_‡K  BDR m`i `dZ‡i 

wmMb¨vj †mK&U‡i bv‡qe my‡e`vi wn‡m‡e †hvM`vb Kwi| Avwg wmMb¨vj 

†m›Uv‡i Aciv‡iUi wn‡m‡e `vwqZ¡ cvjb KiZvg| cieZx©‡Z 

Av‡jvKm¾vi †RwmI wn‡m‡e `vwqZ¡ cvB| BDR mßvn Dcj‡¶¨ Avwg 

Av‡jvKm¾vi Z`viwKi `vwq‡Z¡ wb‡qvwRZ nB 15/2/09 ZvwiL n‡Z| 

24/2/09 ZvwiL cÖavb gwš¿i c¨v‡i‡W Avwg `k©K wn‡m‡e Dcw ’̄Z wQjvg| 

H w`b ivZ GMv‡ivUvi w`‡K Avwg `ievi n‡ji Av‡jvK m¾vi Z`viwK 

Kwi| 25/2/09 ZvwiL mKvj mv‡o AvUUvq `ievi n‡j hvIqvi D‡Ï‡k¨ 

wmMb¨vj ˆmwbK e¨viv‡Ki mvg‡b djBb K‡i `ievi n‡j hvB| Abygvb 9 

Uvi w`‡K DG g‡nv`q mvjvg wb‡q `ievi ïiæ K‡ib| `ievi n‡j Avwg 

†RwmI †Pqv‡ii wcQ‡bi w`‡K ewm| G `iev‡i Kzkjvw` †kl K‡i DG 
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g‡nv`q WvjfvZ Kg©m~Px Ges wWwmwcøb wb‡q K_v e‡jb| DG g‡nv`q 

Rvbvb Wvj fv‡Zi Aewkó UvKv Kj¨vb Znwe‡j Rgv Av‡Q| cieZx©‡Z Zv 

Avgv‡`i Kj¨v‡b e¨q Kiv n‡e| Gici †Ljvayjv m¤ú‡K© K_v ejvi mgq 

DG mv‡n‡ei gvBK eÜ n‡j †jvKRb ‡QvUvQzwU ïiæ K‡i| Avwg fv½v 

Kuv‡Pi Dci w`‡q †nu‡U †ei n‡q Avwm| Avwg n‡ji mvg‡b G‡m †`wL 

K‡Y©j gywRe m¨vi mn Ab¨vb¨ m¨viiv †ei n‡q G‡m e‡j `ievi n‡j wKPz 

nq bvB| Avcbvi `ievi †Q‡o hv‡eb bv| GB K_v ejvi mv‡_ mv‡_ ¸wji 

AvIqvR cvB| H mgq †gRi gKeyj m¨vi‡KI ILv‡b †`wL| Gici 

Avevi 2 ivDÛ dvqvi nq| †jvKRb ‡QvUvQzwU Ki‡Z _v‡K| Avevi eªvk 

dvqvi nq| Avwg myBwgs cy‡ji mvg‡b w`‡q Avgvi †g‡m  P‡j Avwm| 

†g‡m hvIqvi mgq gKeyj m¨vi‡K 36 e¨v‡Uwjqb BDwb‡U †h‡Z †`wL| 

iæ‡g bv: my: Rvjvj Avn‡¤§` †K †`wL| Gici bv: my‡e`vi nv‡mg Av‡m| 

Avgiv N‡ii `iRv eÜ K‡i †`B| evB‡i ZLb cÖPÛ †Mvjv¸wji kã ïwb| 

Abygvb AvavN›Uv c‡o ïwb †h mg Í̄ †RwmI‡`i wb‡P bvgvi wb‡ ©̀k w`‡”Q| 

Avgv‡`i eÜ `iRvq jvw_ gvi‡Z ïiæ Ki‡j Avgiv †ei n‡q Avwm|  wb‡P 

†b‡g bv: wmMb¨vj Iqv‡R`‡K †`wL ivB‡dj nv‡Z ùvov‡bv| gv‡Vi mvg‡b 

G‡m 20/25 Rb A ¿̄ nv‡Z BDR †Rvqvb‡K †`wL| Avgvi i¨vsK e¨vP 

Ly‡j †bq| iv Í̄vi Dci w`‡q †nu‡U wM‡q mvg‡b †RwmI wewìs G bv: 

my‡e`vi iwk` I gneŸ‡Zi mv‡_ †`Lv nq| my‡e`vi iwk` Avgvi i¨vsK 

jvwM‡q †`q| wmMb¨vj Avi,wc †cv‡ó wM‡q ùvovB| ILvb †_‡K Avevi 
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†g‡m P‡j Avwm| Abygvb 11 Uvi w`‡K Avevi Avi wc †cv‡ó hvB| ILv‡b 

wM‡q ïwb wKQz BDR †Rvqvb wmMb¨vj †m: KgvÛvi Avey Zvmwjg (†j: 

K‡b©j) †K wcUv‡Z wcUv‡Z Avgv‡`i WvBwbs n‡ji bZzb KbóªvKkb wewìs 

G wb‡q †M‡Q| Avwg Gici e¨v‡i‡Ki mvg‡b G‡m bv my‡e`vi mvgmywÏb 

Gi mv‡_ †`Lv n‡j Zv‡K NUbv wR‡Ám  Ki‡j wZwb e‡jb †h, GBgvÎ 

m¨vi‡K wb‡q †M‡Q| Avwg j¨v: bv: wmivR, gvnveye, kvniæg, evei Avjx 

mn Construction wewìs Gi w`‡K hvB‡Z ïiæ Ki‡j K‡qKRb 

Avgv‡`i wcQ‡b Av‡m| ILv‡b A ¿̄ nv‡Z A‡bK BDR †K †`wL| Avwg 

Zv‡`i‡K m¨vi‡K †Q‡o w`‡Z ewj| Gici Avwg †`wL †h Iiv †K‡mv †MwÄ 

c¨v›U eyU civ Ae ’̄vq Zvmwjg m¨vi‡K wb‡q Avm‡Q| Gici Avwg m¨vi‡K 

wb‡q IMT iæ‡g wb‡q hvB| A ¿̄nv‡Z BDR iv m¨v‡ii Kv‡Q wjwLZ Pvq| 

wK wjL‡Z n‡e IUv eyS‡Z bv †c‡i Zviv P‡j hvq| ILv‡b m¨vi‡K Zvjv 

w`‡q ivwL| Zvici Avwg ILvb †_‡K †g‡mi w`‡K iIbv †`B| M¨v‡i‡Ri 

Kv‡Q G‡m †gRi Mv¾vjx m¨v‡ii †WW ewW †`L‡Z cvB| m¨v‡ii evg nv‡Z 

¸wj we× †`wL| covb Rvw½qv †MwÄ I †Qov BDwbdg© civ Ae ’̄vq †`wL| 

Gici ILv‡b nvwe: AvwbQ‡K †`wL| bv‡qK Iqv‡R` gyL euvav 2 Rb 

BDR wb‡q Av‡m mv‡_ nvwZqvi wQj| Iiv ‡WWewW MvDÛ wmU wewQ‡q 

Zvi Dci Zz‡j wb‡q DËi w`‡K †gBb †M‡Ui w`K w`‡q RSU GjvKvi 

cvk w`‡q wmMb¨v‡ji GjvKvq wb‡q hvq| Avwg I mv‡_ hvB| ILv‡b 
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AviI A ¿̄ nv‡Z 2 Rb BDR †`wL| gwZqvi Avgv‡`i gvwji KvR K‡i|  

I mn mevB wg‡j †WW ewWUv g¨vb‡nv‡ji XvKvbv Ly‡j †d‡j †`qv nq| 

XvKbv jvwM‡q †`qv nq|  Zvici Avwg Avevi †RwmI †g‡mi w`‡K hvB| 

Gici Avwg Avgvi iæ‡g e‡m _vwK|  weKvj †cŠ‡b 6Uvq Avevi RP 

†dv‡m© G‡m j¨v: bv: kvniæ‡ji †`Lv n‡j Zv‡K Zvmwjg m¨v‡ii K_v 

wR‡Ám Ki‡j †m e‡j Dwb fvj Av‡Q| Gici Avevi iæ‡g hvB| Avwg 

wcjLvbv‡Z wQjvg|” 

 The Confessional Statement of the co-accused of 

Havilder Md. Anisuzzaman runs as under- 

“B¢j q¡¢hmc¡l 29425 ¢pNeÉ¡m ®j¡x B¢ep¤‹¡j¡e 1970 p¡m 

®Y¡m¡i¡‰¡ EµQ ¢hcÉ¡mu qa Hp,Hp,¢p f¡n Ll 19/4/97 ¢MË a¡¢lM 

N¡Ch¡å¡ ®Sm¡ qa ¢h¢XBl ¢pf¡q£ fc i¢aÑ qCz ®j±¢mL fÐ¢nre Hhw 

¢pNeÉ¡m fÐ¢nre Ll ¢h¢iæ ®Sm¡l ¢h¢iæ ECw Hhw ¢h¢iæ l¡Cgm 

hÉ¡V¡¢mu¡e Q¡L¥l£ Ll 2007 p¡ml S¡e¤u¡l£a Y¡L¡ ¢h¢XBl ¢pNeÉ¡m 

®pƒl ®k¡Nc¡e Ll LjÑla B¢Rz 2005 p¡m B¢j q¡¢hmc¡l fc fc¡æ¢a 

f¡Cz Na 24/02/09 ¢MËx a¡¢lM ¢h¢XBl pç¡q Efmr j¡ee£u fÐd¡ej¿»£ 

®nM q¡¢pe¡ ¢fmM¡e¡u Hp¢Rme, fÉ¡lX f¢lcnÑe ®no ¢a¢e hš²hÉ ®cez 

B¢j NÉ¡m¡l£a hp fÉ¡lX ®cM CE¢eV hs M¡e¡ M¡Cz ®pƒl påÉ¡ 

Be¤j¡¢eL ®f±e 7 V¡u ®l¡m Lm q¡¢Sl qCz l¡a m¡Ce O¤¢ju L¡V¡Cz Na 

25/02/09 ¢MËx a¡¢lM pL¡m p¡s 7 V¡u ¢eEj¡LÑV ®jpl SeÉ j¡R ¢Le¡l 

EŸnÉ k¡Cz pL¡m p¡s 8 V¡l ¢cL CE¢eV j¡R ¢eu Qm B¢pz pL¡m 

Be¤j¡¢eL p¡u¡ 9 V¡l ¢cL °p¢eL ®jpl j¡wp Be¡l SeÉ Lp¡C M¡e¡l E-

ŸnÉ lJe¡ Ll nq£c ¢je¡ll L¡R k¡Ju¡ j¡œ ®c¢M clh¡l qml ¢cL qa 
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°p¢eLl¡ ®c±s¡c±¢s Ll BpR aMe clh¡l qml ¢cL ®bL 2/1 ¢V …¢ml 

në f¡Cz Lp¡C M¡e¡u e¡ ¢Nu ¢eSü CE¢eV Qm Hp ®c¢M Bj¡cl l¦j 

¢p¢p l¦j p¤hc¡l L¡m¡j ¢pNeÉ¡m ®L¡Çf¡e£ Ap¤ÙÛ qu fs BRz Hp,Hj 

Bep¡l Bm£l ¢ecÑn p¤hc¡l L¡m¡jL ¢h¢XBl q¡pf¡a¡m ¢eu k¡Cz 

BC¢pJa ®lM f¤el¡u 11/11.30 V¡l ¢cL ¢eSü CE¢eV B¢pz aMe 

Q¡l¢cL fÐQä ®N¡m¡…¢m q¢µRmz ¢eSl CE¢eVl ea¥e ¢h¢ôw Hl ¢cL qa 

Bj¡cl ®pƒl Lj¡ä¡l ®mx LZÑm Bh¤ a¡p¢ej p¡qhL e¡uh p¤hc¡l 

gSm¤m L¢lj, mÉ¡x e¡uL h¡hl mÉ¡x e¡uL Bh¤ Hj ®lS¡Em, mÉ¡x e¡uL 

n¡q¡l¦m pLmC ¢pNÉ¡m ®L¡Çf¡e£l pq AeL °p¢eL ¢jm A¢gpl ¢cL ¢eu 

Bpz B¢j c¤l ®bL ¢hou¢V ®c¢M pÉ¡lL BCHe¢V l¦jl L¡R ¢eu Bpm 

B¢j L¡R k¡Cz ®mx LZÑm Bh¤ a¡p¢ej p¡qhL BC,He¢V l¦j l¡M¡ quz 

aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢cL B¢j p‰£u e¡uh p¤hc¡l gSm¤m 

L¢ljpq m¡Cel ¢cL k¡Ju¡l pju BC,He,¢V qa Be¤j¡¢eL 55/65 NS 

f¢ÕQjl ¢cL ¢Ve ®pXl f¡n ®jSl N¡‹¡m£ p¡qhl m¡n fs b¡La ®cMa 

f¡Cz aMe m¡nl f¡n e¡uL Ju¡Sc 24 l¡Cgm hÉ¡V¡¢mue pwk¤š² 

¢pNeÉ¡m ®pƒlL l¡Cgm pq c¡y¢su b¡La ®c¢Mz p¡b l¢‰e L¡fs j¤M h¡yd¡ 

03 Se °p¢eL AÙ»pq c¡y¢su ¢Rmz Bj¡l p¡b b¡L¡ e¡uh p¤hc¡l gSm¤m 

L¢lj ®jSl N¡‹¡m£ pÉ¡ll m¡n ¢Qea f¡lz ®jSl N¡‹¡m£ pÉ¡ll N¡u 

®N¢” Hhw fle Bä¡l Ju¡l ¢Rmz e¡uL Ju¡Sc Hhw p‰£u j¤M¡p f¢l¢qa 

AÙ»d¡l£ ¢h¢XBl °p¢eLl¡ Bj¡clL m¡n¢V hq Ll ¢pNeÉ¡m ®pƒll l¡Ù¹¡l 

®no j¡b¡u ¢eu ®ka Bcn Llz B¢j J gSm¤m L¢lj m¡n hqe Aü£L¡l 

Llm Bj¡clL AÙ» dl ar¥¢e M¤e Ll ®gm¡l ýj¢L ®cuz h¡dÉ qu Hhw iu 

®fu Bjl¡ pÇja qCz e¡uL Ju¡Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢aeL  A¢g-

pl h¡l¡¾c¡ qa m¡nl f¡n ¢eu Bpz ®jSl N¡‹¡m£ p¡qhl m¡n¢V fÔ¡¢ØVLl 

QVl hÙ¹¡l Efl ®lM dl¡d¢l Ll 60/70 NS f§hÑ ¢cL l¡Ù¹¡l Efl jÉ¡eq¡-

ml f¡n ¢eu k¡Cz ®pM¡e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL BN ®bLC c¡y¢su 

¢Rmz fl m¡n¢V jÉ¡eq¡ml ¢ial ®gm ®cu¡ quz B¢j ®jSl N¡‹¡m£L M¤e 
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qa ®c¢M e¡Cz ah f¢l¢ÙÛ¢a ja d¡le¡ L¢l ®k, e¡uL Ju¡Sc p‰£u 

AÙ»d¡l£ ¯p¢eL ®cl ¢eu ®jSl N¡‹¡m£L M¤e LlRz ®hm¡ Ae¤j¡e ®f±e 

HLV¡l ¢cL A¢gp¡lcl hÉ¡l¡Ll e£Q jp¢Sc Qm 

B¢pz......................” 

 The Confessional Statement of the co-accused of Naik 

Signal Md. Wazedul Islam runs as under- 

“A¡j¡l e¡j Ju¡Sc¤m Cpm¡jz A¡¢j 24 l¡Cgm hÉ¡V¡¢mu¡el ®f¡øX 

¢Rm¡jz pwk¤š² ¢pNeÉ¡m ®pƒl A¡¢Rz24/02/09Cw a¡¢lM A¡¢j ¢eu¢ja 

c¡¢uaÅ f¡me L¢lz  25/02/09Cw a¡¢lM A¡¢j  g¢me L¢l Hhw 8.15 

¢j¢eV clhl qm clh¡l Ef¢ÙÛa qCz A¡j¡l p¡b q¡x ¢pNeÉ¡m ®j¡Ù¹¡¢gS¤l 

lqj¡e J e¡uL a¡uh¤l lqj¡e ¢Rmz  A¡e¤j¡¢eL 9V¡l ¢ca clh¡l öl¦ quz 

9.20 ¢j¢eV clh¡ll p¡je hp¡ LuLSe °p¢eL qW¡v cy¡¢su fs Hhw HC 

pju ®N¡m¡…¢ml A¡Ju¡S ö¢ez ¢fRe ph¡C aMe ®hl qJu¡l SeÉ ®c±s¡-

c±¢s öl¦ Llz A¡¢j Jcl p¡b ®hl qu k¡Cz A¡¢j ®XCl£ g¡jÑl ¢cL l¡Ù¹¡u 

H¢Nu k¡Cz  Hpju j¡Wl jdÉ LuLSe j¤M¡nd¡l£L  ®cMa f¡Cz Jl¡ hÔ¡wL 

g¡Ju¡l Ll¢Rm Hhw AÙ» e¡J hm ¢QvL¡l Ll¢Rmz A¡¢j aMe ®L¡a ¢Nu 

l¡Cgm (h¡V 428) Hhw 40 l¡Eä …¢m eCz A¡¢j Y¡L¡ ®pƒll f¡n ¢cu 

¢pNeÉ¡m ®pƒll ¢cL ®ka b¡¢Lz aMe e¡x ¢pNeÉ¡m  ®a¡g¡‹ml p¡b cM¡ 

quz Jl q¡a Hp Hj, ¢S ¢Rmz fl 2Se HLp¡m œ²£s¡ h¡XÑl j¡Wl ¢ial 

¢cu ®S ¢p J ®jpl ¢cL k¡Cz  ®S ¢p J ®jpl  ¢eQ am¡l f¢ÕQj f¡nl  

h¡l¡¾c¡u  AhÙÛ¡e ®eC, 11V¡l ¢cL ®S ¢p J ®jpl Ešl f¡n f¡C¢R f¡C¢R 

A¡Ju¡S ö¢ez A¡Ju¡S öe 5/6 Se j¤M¡nd¡l£ AÙ»pq ®c±¢su ¢fL A¡fl 

L¡R ®bL ¢QvL¡ll S¡uN¡u k¡C Hhw ¢LR¤rZ fl 3Se ¢h¢XA¡l ®f¡o¡L 

fl¡ ®m¡LL ¢eu A¡h¡l ¢fL¡fl ¢cL k¡uz A¡¢j J ®a¡g¡‹m AÙ»pq Jcl 

p¡b k¡C Hhw HLSe A¢gp¡lL ¢S‘¡p¡ Ll ®k ®j¡h¡Cm ®L¡b¡u Hhw E¢e 

aMe A¡‰¥m ®c¢Mu hme ®k LÉ¡fl jdÉ ®j¡h¡Cmz A¡¢jJ ®a¡g¡‹m LÉ¡fl 
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¢cL k¡C Hhw ®c¢M ®k NË£e LÉ¡fl ¢eQ ®j¡h¡Cmz ®j¡h¡Cm¢V ¢eu Hp 

®c¢MI ¢fLA¡f¢V A¢gp¡lcl ¢eu Qm ®NRz  aMe A¡¢j J ®a¡g¡‹m f§hÑl 

S¡uN¡u ¢Nu h¢pz IM¡e hp¡l fl HL¢V Lm A¡p Hhw hm ®Lje A¡Rez 

aMe A¡¢j h¢mk Ee¡L LuLSe dl ¢eu ®NRz  p£j L¡XÑ M¤m ®c¢M Ee¡l 

e¡j ®jSl N¡‹¡m£z ¢pj M¤m ®gm  ®cCz 11.45 ¢cL ®S ¢pJ ®jp ®bL mx 

LZÑm aR¢mjL LuL Se ®m¡L dl ¢eu k¡uz a¡l¡ RSB Hl ¢h¢XA¡l 

pcpÉz ¢pNeÉ¡m ®pƒll ¢cL ¢eu k¡uz A¡¢j aMe ¢pNeÉ¡m ®pƒll  ¢cL Q-

m A¡¢pz A¡¢j kMe p¡je k¡C aMe ®c¢M e¡uL p¤hc¡l gSm¤m L¢lj, 

q¡h¢mc¡l A¡¢eR¤‹¡j¡e Hhw ¢pNeÉ¡m jÉ¡e j¢aEl lqj¡e QVl jdÉ Ll 

m¡n ¢eu k¡µRz A¡¢j ®c¢M lš² Sj A¡Rz Jl¡ m¡n ¢eu l¡Ù¹¡l h¡jf¡n ¢cu 

RSU- Hl f¡n fÐ¡Cj¡l£ ú¥ml f¢ÕQj f¡nÄÑl   jÉ¡e®q¡m ®gm ®cuz ®jSl 

N¡‹¡m£L …¢m Ll j¡l¡ quz Hlfl A¡¢j A¢gp Qm A¡¢p Hhw ¢Xn HÉ¡-

¾Vj¡l A¢gp ¢Nu ¢V¢i ®c¢Mz A¡j¡l q¡a AÙ» ¢Rmz l¡a 11 V¡l ¯p¢eL 

m¡Ce Qm A¡¢pz l¡a O¤j¡Cz pL¡m ¢pf¡q£ C¢mu¡p, e¡uL ®lS¡ HL p¡b 

M¡C, O¤j¡C Hhw O¤j bL EW 3V¡l ¢cL AÙ» ®L¡a Sj¡ ®cCz 5ew ®NCV ¢cu 

h¡p¡u Qm k¡Cz h¡p¡ a¡m¡hÜ ®fu h¡p¡ bL A¡e¤j¡¢eL A¡s¡Cn NS f¢ÕQj 

g¡up¡mcl h¡p¡u k¡Cz ®j¡h¡Cm¢V g¡up¡mcl ®cCz A¡¢j plL¡l£ ®O¡oe¡ 

öe 1/3/09Cw k¡Nc¡e L¢lz A¡¢j 10/09/09Cw ¢fmM¡e¡ qa  ®NËga¡l 

qCz HC A¡j¡l Sh¡eh¾c£ z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in committing murder of 74 persons including 57 

army officers, causing disappearance of evidence and other 

atrocities in Peelkhana as it is evident from the evidence of 

prosecution witnesses as well as the confessional statements of 

the condemner/appellant and those of co-accused.  

The learned Deputy Attorney General also submits that 

both the P.Ws. 3, 30 are eye witnesses to the occurrence. P.W. 

3 attended Darbar and at the outset of the occurrence came out 

from Darbar and when he proceeded towards JCO’s mess he 



 

 

2454 

came to see some BDR personnel to assault Maj. Gazzali and 

while he hid himself beside a building he heard a hue and cry 

and firing sound and after a while also came to see 

condemner/appellant and other rebellions to carry the dead 

body of Maj. Gazzali by a gunny bag. There is no doubt to his 

testimony as to identification of the condemner/appellant since 

he identified him of 13 Battalion attached with signal sector. 

P.W. 30 was on duty in Darbar as microphone operator and at 

the instance of the occurrence he came out from Darbar and 

saw in front of signal sector and west side of canteen  some 

BDR personnel to run to and fro with arms and agitated mood 

and to say- ‘‡mbv Awdmvi‡`i †hLv‡b cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| 

GKRb Awdmvi †hb evP‡Z bv cv‡i’ and also saw the 

condemner/appellant and other rebellions to carry a dead body 

and from whispering of rebellions he came to know the dead 

body was of Maj. Gozzal. He further reiterated in his cross-

examination-‘Avwg ¯̂P‡¶ Mv¾vjxi jvk P‡Ui g‡a¨ wb‡Z †`‡LwQ|’ The 

evidence of P.Ws. 3 and 30 is corroborative, consistent and 

inspires confidence. The condemner/appellant by his 

confessional statement as recorded by P.W. 335 admits his 
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participation in carrying dead body of Maj. Gazzali by a gunny 

bag. His confession is corroborative to the evidence of P.Ws. 3 

and 30. No evidence appears that his confession was obtained 

under coercion. His confession being voluntary and true it bears 

evidentiary value. From his confessional statement it further 

appears that he also participated in causing disappearance of the 

dead body of Maj. Gazzali by dropping the same in the 

manhole.   

The learned Deputy Attorney General further submits 

that the confession of co-accused Fazlul Karim (C.S. 93), 

Habilder Md. Anissuzzaman (C.S. 94) and Sepoy Md. Wazadul 

Islam (C.S. 96) finds corroboration by the evidence of P.Ws. as 

well as the confession of the condemner/appellant and those 

bears evidentiary value.  

The learned Deputy Attorney General lastly submits that 

in consideration of the credible, reliable, unimpeachable ocular 

evidence of P.Ws. together with the confessional statements of 

the condemner/appellant and co-accused prosecution succeeded 

to bring home the charges under section 302/ 201/ 149/ 34 of 

the Penal Code and trial court on proper appreciation of 
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evidence rightly found the condemner/appellant guilty of the 

offences and sentenced him accordingly and the Reference as 

against him deserves to be accepted and the Cr. Appeal filed on 

his behalf be dismissed.   

 Mr. Md. Golam Nobi, the learned Advocate appearing on 

behalf of appellant submits that the testimony of P.W.3 does 

not bear any substance he merely claims to see carrying the 

dead body of Gazzali by the condemner/appellant along with 

other 3 BDR personnel over a gunny bag from the side of a 

building where he hid himself. From the position of hiding 

place beside the building and carrying the dead body by 4 

persons on a gunny bag is highly improbable and unreliable to 

the alleged occurrence that dead body of Gazzli was so carrying 

by the condemner/appellant. Moreover in cross-examination he 

admitted that he can’t say the name of the 4 associates who 

were carrying the dead body of Gazzali. He can’t be believed to 

see carrying the dead body of Gazzali since he admittedly could 

not identify the person who were carrying the dead body of 

Gazzali. He did not identify the appellant with his battalion and 
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regiment number. There are number of persons named Matiur 

in BDR.  

P.W.30 deposed of in corroboration with P.W.3 in 

carrying the dead body of Gazzali by the condemner /appellant 

Sepoy Matiur Rahman along with Naik Subader Fazlul Karim 

and Habilder Anisuzzaman which appears contradictory with 

P.W.3 who deposed of 4 BDR personnel including Naik 

Wazed. P.W.3 saw the condemner/appellant and others with 

arms but the evidence of P.w.30 does not speak of carrying 

arms by the condemner/appellant and others which also appears 

contradictory. P.W.30 is a witness of supplementary charge 

sheet as it is evident from his cross-examination on behalf of 

DAD Touhid that he deposed before I.O. on 16.02.2011. It is 

apparent that he was procured and tutored to make a 

corroboration of the testimony of the P.W.3 by adducing false 

evidence and as such his evidence also can’t be relied upon.  

Mr. Md. Golam Nobi further submits that the 

confessional statement of the condemner/appellant although 

appears inculpatory in nature as to disappearance of dead body 

of Gazzali but no confession appears as to his culpability of any 
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other offence and that carrying the dead body was done under 

threat and that it was involuntary, as it appears from the 

admission of P.W. 654 the investigation officer that he was 

taken on remand for 9 days, keeping him in prolonged police 

custody and such confession can’t be treated as evidence. 

Mr. Md. Golam Nobi also submits that the confessions of 

the co-accused find no corroboration by any independent 

witness and as such it bears no evidentiary value as against the 

condemner/appellant.  

Mr. Nobi lastly submits that the Reference as against the 

condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 
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here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 
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that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 
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criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 
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officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statements and those of co-accused.  

The condemner/appellant Sepoy Md. Matiur Rahman 

stated in his confessional statement– 

‘Gici wb‡P wmuwoi mv‡gb Avwm| bv‡qK Iqv‡R‡`i mv‡_ ILv‡b †`Lv 

nq|  Zvi nv‡Z A ¿̄ wQj| Avgv‡K A ¿̄ wb‡Z e‡j| Avwg bvwg‡Z PvB‡j ey‡K A ¿̄ 

a‡i fq †`Lvq| ILvb †_‡K Iqv‡R` Avgv‡K wb‡q TMO m¨v‡ii Mvwoi 

M¨v‡i‡Ri w`‡K †b‡q hvh| ZLb Abygvb ev‡ivUv †mvqv ev‡ivUv ev‡R| ILv‡b Avi 

03 Rb A ¿̄avix BDR †K †`wL| ILv‡b Avgv‡K GKUv jvk ai‡Z e‡j| jvkUv 

M¨v‡i‡Ri cv‡k c‡i wQj| c‡i ï‡bwQ IUv †gRi mv¾vwj mv‡n‡ei jvk| ILv‡b 

bv: my‡e`vi dRjyi Kwig I nvwe: wmMb¨vj AvwbQ Dcw ’̄Z wQj| Avgv‡K w`‡q 

jvk DVv‡q wb‡q †gBb iv Í̄vi cv‡k g¨vb‡nv‡ji cv‡k ivL‡Z e‡j| Avgv‡K I 

AvwbQ I Í̄v`‡K P‡j †h‡Z ej‡j Avgiv P‡j Avwm| dRjyj m¨vi‡K ILv‡b `vovq 

_vK‡ZB †`wL| g¨vb‡nv‡ji cv‡k AviI 02 Rb BDR A ¿̄avix wQj| Gici 

†`wL Iqv‡R` mn Iiv jvkUv g¨vb‡nv‡j XzKvq †`q|’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused NSub Md. Fazlul Karim stated in his 

confessional statement-  

‘Avwg j¨v: bv: wmivR, gvnveye, kvniæg, evei Avjx mn Construction 

wewìs Gi w`‡K hvB‡Z ïiæ Ki‡j K‡qKRb Avgv‡`i wcQ‡b Av‡m| ILv‡b A ¿̄ 

nv‡Z A‡bK BDR †K †`wL| Avwg Zv‡`i‡K m¨vi‡K †Q‡o w`‡Z ewj| Gici 

Avwg †`wL †h Iiv †K‡mv †MwÄ c¨v›U eyU civ Ae ’̄vq Zvmwjg m¨vi‡K wb‡q 

Avm‡Q| Gici Avwg m¨vi‡K wb‡q IMT iæ‡g wb‡q hvB| A ¿̄nv‡Z BDR iv 

m¨v‡ii Kv‡Q wjwLZ Pvq| wK wjL‡Z n‡e IUv eyS‡Z bv †c‡i Zviv P‡j hvq| 

ILv‡b m¨vi‡K Zvjv w`‡q ivwL| Zvici Avwg ILvb †_‡K †g‡mi w`‡K iIbv 

†`B| M¨v‡i‡Ri Kv‡Q G‡m †gRi Mv¾vjx m¨v‡ii †WW ewW †`L‡Z cvB| m¨v‡ii 

evg nv‡Z ¸wj we× †`wL| covb Rvw½qv †MwÄ I †Qov BDwbdg© civ Ae ’̄vq 

†`wL| Gici ILv‡b nvwe: AvwbQ‡K †`wL| bv‡qK Iqv‡R` gyL euvav 2 Rb BDR 

wb‡q Av‡m mv‡_ nvwZqvi wQj| Iiv ‡WWewW MvDÛ wmU wewQ‡q Zvi Dci Zz‡j 

wb‡q DËi w`‡K †gBb †M‡Ui w`K w`‡q RSU GjvKvi cvk w`‡q wmMb¨v‡ji 
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GjvKvq wb‡q hvq| Avwg I mv‡_ hvB| ILv‡b AviI A ¿̄ nv‡Z 2 Rb BDR 

†`wL| gwZqvi Avgv‡`i gvwji KvR K‡i|  I mn mevB wg‡j †WW ewWUv 

g¨vb‡nv‡ji XvKvbv Ly‡j †d‡j †`qv nq| XvKbv jvwM‡q †`qv nq|’ 

Co-accused Havilder Ansiuzzaman stated in his 

confessional statement-  

‘aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢cL B¢j p‰£u e¡uh p¤hc¡l gSm¤m 

L¢ljpq m¡Cel ¢cL k¡Ju¡l pju BC,He,¢V qa Be¤j¡¢eL 55/65 NS f¢ÕQjl 

¢cL ¢Ve ®pXl f¡n ®jSl N¡‹¡m£ p¡qhl m¡n fs b¡La ®cMa f¡Cz aMe m¡nl 

f¡n e¡uL Ju¡Sc 24 l¡Cgm hÉ¡V¡¢mue pwk¤š² ¢pNeÉ¡m ®pƒlL l¡Cgm pq 

c¡y¢su b¡La ®c¢Mz p¡b l¢‰e L¡fs j¤M h¡yd¡ 03 Se °p¢eL AÙ»pq c¡y¢su ¢Rmz 

Bj¡l p¡b b¡L¡ e¡uh p¤hc¡l gSm¤m L¢lj ®jSl N¡‹¡m£ pÉ¡ll m¡n ¢Qea f¡lz 

®jSl N¡‹¡m£ pÉ¡ll N¡u ®N¢” Hhw fle Bä¡l Ju¡l ¢Rmz e¡uL Ju¡Sc Hhw 

p‰£u j¤M¡p f¢l¢qa AÙ»d¡l£ ¢h¢XBl °p¢eLl¡ Bj¡clL m¡n¢V hq Ll ¢pNeÉ¡m 

®pƒll l¡Ù¹¡l ®no j¡b¡u ¢eu ®ka Bcn Llz B¢j J gSm¤m L¢lj m¡n hqe 

Aü£L¡l Llm Bj¡clL AÙ» dl ar¥¢e M¤e Ll ®gm¡l ýj¢L ®cuz h¡dÉ qu Hhw 

iu ®fu Bjl¡ pÇja qCz e¡uL Ju¡Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢aeL  A¢gpl 

h¡l¡¾c¡ qa m¡nl f¡n ¢eu Bpz ®jSl N¡‹¡m£ p¡qhl m¡n¢V fÔ¡¢ØVLl QVl hÙ¹¡l 

Efl ®lM dl¡d¢l Ll 60/70 NS f§hÑ ¢cL l¡Ù¹¡l Efl jÉ¡eq¡ml f¡n ¢eu k¡Cz 

®pM¡e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL BN ®bLC c¡y¢su ¢Rmz fl m¡n¢V jÉ¡eq¡ml 

¢ial ®gm ®cu¡ quz B¢j ®jSl N¡‹¡m£L M¤e qa ®c¢M e¡Cz ah f¢l¢ÙÛ¢a ja 
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d¡le¡ L¢l ®k, e¡uL Ju¡Sc p‰£u AÙ»d¡l£ ¯p¢eL ®cl ¢eu ®jSl N¡‹¡m£L M¤e 

LlRz’ 

Co-accused Naik Signal Md. Wazedul stated in his 

confessional statement-  

‘A¡¢j Jcl p¡b ®hl qu k¡Cz A¡¢j ®XCl£ g¡jÑl ¢cL l¡Ù¹¡u H¢Nu k¡Cz  

Hpju j¡Wl jdÉ LuLSe j¤M¡nd¡l£L  ®cMa f¡Cz Jl¡ hÔ¡wL g¡Ju¡l Ll¢Rm 

Hhw AÙ» e¡J hm ¢QvL¡l Ll¢Rmz A¡¢j aMe ®L¡a ¢Nu l¡Cgm (h¡V 428) Hhw 

40 l¡Eä …¢m eCz A¡¢j Y¡L¡ ®pƒll f¡n ¢cu ¢pNeÉ¡m ®pƒll ¢cL ®ka 

b¡¢Lz............................... A¡¢jJ ®a¡g¡‹m LÉ¡fl ¢cL k¡C Hhw ®c¢M ®k 

NË£e LÉ¡fl ¢eQ ®j¡h¡Cmz ®j¡h¡Cm¢V ¢eu Hp ®c¢MI ¢fLA¡f¢V A¢gp¡lcl ¢eu Q-

m ®NRz  aMe A¡¢j J ®a¡g¡‹m f§hÑl S¡uN¡u ¢Nu h¢pz IM¡e hp¡l fl HL¢V 

Lm A¡p Hhw hm ®Lje A¡Rez aMe A¡¢j h¢mk Ee¡L LuLSe dl ¢eu ®NRz  

p£j L¡XÑ M¤m ®c¢M Ee¡l e¡j ®jSl N¡‹¡m£z ¢pj M¤m ®gm  ®cCz 11.45 ¢cL ®S 

¢pJ ®jp ®bL mx LZÑm aR¢mjL LuL Se ®m¡L dl ¢eu k¡uz a¡l¡ RSB Hl 

¢h¢XA¡l pcpÉz ¢pNeÉ¡m ®pƒll ¢cL ¢eu k¡uz A¡¢j aMe ¢pNeÉ¡m ®pƒll  ¢cL 

Qm A¡¢pz A¡¢j kMe p¡je k¡C aMe ®c¢M e¡uL p¤hc¡l gSm¤m L¢lj, q¡h¢mc¡l 

A¡¢eR¤‹¡j¡e Hhw ¢pNeÉ¡m jÉ¡e j¢aEl lqj¡e QVl jdÉ Ll m¡n ¢eu k¡µRz A¡¢j 

®c¢M lš² Sj A¡Rz Jl¡ m¡n ¢eu l¡Ù¹¡l h¡jf¡n ¢cu RSU- Hl f¡n fÐ¡Cj¡l£ ú¥-

ml f¢ÕQj f¡nÄÑl   jÉ¡e®q¡m ®gm ®cuz ®jSl N¡‹¡m£L …¢m Ll j¡l¡ quz’ 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 3 and 30 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 3 deposed-  

‘Avwg J.C.O’s Mess Gi KvQvKvwQ hvB| ZLb †gRi Mv¾vjx‡K 6/7 

Rb ˆmwbK wcUv‡”Q †`wL| Avwg ZLb `vjv‡bi cv‡k jywK‡q hvB| ZLb Avwg 

wPrKvi ïwb I ¸wji kã cvB| GKUz ci Avwg †ei nB ZLb bv‡qK my‡e`vi 

dRjyj Kwig nvwej`vi AvwbQz¾vgvb, bv‡qK Iqv‡R` ˆmwbK gwZDi ingvb mn 

Av‡iv wKQz ˆmwbK A ¿̄ mn Qvjvi Dci Mv¾vjx mv‡n‡ei g„Z †`n wb‡q hv‡”Q|’ 

P.W. 30 deposed-  

‘wmMbvj Awd‡mi mvg‡b iv —̄vq Avm‡j †`wL wKQz msL¨K we‡ ª̀vnx ‰mwbK 

A ¿̄ nv‡Z wmMbvj jvB‡bi mvg‡b Ges K¨vw›U‡bi cwðgcv‡k QzUvQzwU Ki‡Q| 
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Zv‡`i ga¨ †_‡K wmMbvjg¨vb mvjvDwÏb‡K A ¿̄ nv‡Z D‡ËwRZ ‡`wL I fire 

Ki‡Z †`wL Ges Zvi mv‡_ we‡ ª̀vnx‡`i ej‡Z kywb †mbv Awdmvi‡`i †h Lv‡b 

cv‡e †mLv‡bB ¸wj K‡i nZ¨v Ki| GKRb Awdmvi †hb evP‡Z bv cv‡i| H mgq 

bv‡qK my‡e`vi dRjyj Kwig nvwej`vi AvwbQz¾vgvb Ges wmMbvj gwZDi ingvb 

mn GKwU P‡Ui g‡a¨ jvk wb‡q wmMbvj †m±‡ii  mvg‡bi iv¯—v w`‡q hvB‡Z 

‡`wL| we‡ ª̀vnx‡`i ej‡Z ïwb GUv †gRi Mv¾vjxi jvk|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.96 Naik Signal /46697 Md. Wazedul 

Islam. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.20 Major Kamrul Hasan 

 P.W.96 Md. Osman Gani 

 P.W. 153 Sepoy Asstt. 63424 Md. Asaduzzaman 

 P.W.326 Farhana Ferdous, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-

accused –JCO Naib Subader/5982 Md. Fazlul Karim(C.S-93) 
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Havilder/29425 ABM Anisuzzaman (C.S-94) 

      Sepoy/70034 Md. Motiur Rahman (C.S-95) 

  At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.47 Lt. Col. Ismot Ara. 

 P.W.52 Lance Naik Al-Mahmood Kabir 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week was started on 24.02.2009. On 

25.02.2009 DG of BDR appeared at Darber Hall at 8.55 A.M. 

Darber started at 9A.M. At the time of speech of D.G. at about 

9.30 A.M.. One Sepoy entered into Darber from Kitchen door 

and stepped forward to the stage and pointed gun towards D.G. 

Some Officials along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards stage. Another Sepoy 
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with Arms also rushed towards stage. Maj. Khaleq chased him. 

He came to know later on that the Sepoy who came up to the 

stage was Moyeen and who escaped was Kajal. Col. Anis 

invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR members to come back to Darber. He came to see 3/ 4 

BDR personnel with arms standing to the North-East of the 

field. He came to hear ‘a¡s¡a¡¢s ®Ol¡J L−l¡ HLSeJ ®ke ®hl q−a e¡ 

f¡−lz’. He also came to see a pick-up coming towards Darber 

Hall. He hurriedly came back to Darber Hall. Maj. Makbul and 

Maj. Gajjali took stand thereat. He entered into Darber Hall. 

There happened terrible outcry, firing in Darber Hall as well as 

in the field.  He informed D.G. that they have been encircled 

D.G. ordered them to control their respective troops. He came 

out from Darber Hall and proceeded towards signal sector. On 

his way to signal he also came to see a pick-up van standing 

near to ‘®g¡u¡l¡’ of Noor Mohammad School and 2/3 soldiers 

with arms coming down therefrom. He also happened to meet 

with Maj. Mokbul, Maj. Gajjali near to swimming pool. They 
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suggested him to put off Rank but he did not do that. He 

proceeded towards J.C.O’s Mess. He came to see 6/ 7 soldiers 

to assault Maj. Gajjali. He hid himself beside a building 

therefrom. He came to hear a hue and cry and firing sound. 

After a while, he came out and came to see to carry the dead 

body of Maj. Gajjali by a gunny bag by the 

condemner/appellant Naik Wazed along with Naik Subeder 

Fajlul Karim, Habilder Anisuzzaman, Sepoy Motiur Rahman 

and some other BDR personnel. 

In cross-examination on behalf of condemner /appellant, 

he denied the suggestion that his statement as against the 

condemner/appellant is baseless.  

P.W.20 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. At about 9.26 A.M. Sepoy Moyeen of 

13 Battalion entered into Darber with arms and pointed arms on 

D.G. All the BDR personnel stood up, DDG disarmed Moyeen. 

There raised a voice ‘S¡−N¡’ D.G asked all to take seat. The BDR 

personnel left Daber by breaking doors and windows. He heard 

firing from outside. D.G. asked all the officers to control the 

troops. He came out of Darber on hearing firing sound from 
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behind Darber. He lay down beside island to the southern side 

of Darber. BDR personnel asked him to put off his badge. At 

one stage he came at golf ground. He came to see in RSB field 

to take away Maj. Gazzali by 6/7 BDR personnel. Among them 

he could identify the condemner/appellant Naik Wazed and 

Sepoy Mamun. They were taking away Maj. Gazzali in 

assaulting manner. 

In cross-examination on behalf of the 

condemner/appellant he stated that he had his participation in 

‘X¡mBa LjÑp§¢Q’ at Satkhira while posted in 41 Battalion. DDG 

took away arms from Moyeen. He denied that suggestion 

Moyeen was killed first by gun shot and that for the aforesaid 

reason the BDR personnel left Darber. He came out through 

door. On hearing sound of fire he lay down beside the island. 

Island was 12/14 high. Maj. Gazzali was taken away at about 

9.55/10.0 A.M. Habib took him away after 10 A.M. He can’t 

say whether Habib saw taking away Gazzali. Wazed was with 

arms. But he did not depose what was the arms. He denied the 

suggestion that he did not know the condemner/appellant 

Wazed. 
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P.W.47 deposed that he joined in the BDR Hospital as 

gynecologist in March, 2008. On 25.02.2009 Col. Salam asked 

her to remain in the hospital. While she was on duty in the 

hospital, she heard firing. After a while a waiting-maid took her 

in a room and asked her to put off badge and also making over 

a cotton Sharee asked her to change her uniform. At that time 

10/12 BDR personnel entered into the hospital and asked the 

waiting-maid whether any officer was there in the hospital. 

When the waiting-maid replied in negative they threatened 

‘Bu¡’ for her life and then they left. Thereafter the waiting-maid 

hid her at different places and at one time took in her residence 

covering her with ‘−h¡lM¡’. She remained there till 5.00 P.M. on 

26.02.2009. Later on, she came to hospital in O.T. and 

afterwards left Peelkhana through gate No.1 with her children 

brought by waiting-maid Kanika. She came to know from 

Media that BDR personnel killed 74 persons including 57 army 

officers and after killing the officers the dead body was kept in 

mortuary of the hospital and afterwards graved them together in 

the field of 13 Rifle Battalion. She went to see mortuary and 

graveyard. She found blood strain in the mortuary. She came to 
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know that the condemner/appellant Naik  Wazed (hospital 

unit) and Naik Subader Fazlul Karim, Naik Monoranjan, Naik 

Subader Torab Ali, Sepoy Matin, Habilder Yousuf were 

involved in graving the dead body together. 

In cross-examination on behalf of the 

condemner/appellant, she stated that she can’t say whether the 

condemner/appellant Wazed hailed from 24 Battalion.  

P.W.52 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar and was on duty as sound system 

operator. At 9.20/25 A.M. Sepoy Mayeen pointed arms on D.G. 

Other officers disarmed him. Sepoy Kajal also followed him 

with arms but later on escaped. There happened firing outside 

Darbar. Sepoy Selim Reza along with Ibrahim. Aftab, Lance 

Naik Ekramul, Sepoy Ayub entered into Darbar with arms 

through main gate. They killed one officer by firing. Selim 

Reza was with handmike. He directed the officers to come out. 

Sepoy Selim Reza and the rebellions accompanied him with 

arms burst fire on the officers indiscriminately and instantly 

D.G. along with his officers fell down and succumbed to death. 

He came out from Darbar by the back door and went to his unit. 
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On the way he came to see condemner/appellant Naik 

Wazed, Signal Salauddin, Habilder to make firing towards 

Darbar. Thereafter he came to his Barak.  

In cross-examination on behalf of condemner/appellant 

he stated that he went to his unit by the side of swimming pool 

and in front of JCO mess. He crossed JCO mess at about 11.00 

A.M. He came to see the condemner/appellant Wazed at about 

10.50/55 A.M. He denied the suggestion that he did not happen 

to meet with condemner/appellant Wazed. He denied the 

suggestion that he himself had implication with the killing of 

the officers and that he deposed falsely.  

P.W.96 deposed that on 25.02.2009 he went to Darber. 

Sepoy Moyeen entered into Darber with arms and pointed arms 

to DG. Army officers disarmed Moyeen. He heard firing 

outside of Darber. He came out from Darber and went to signal 

sector. At 1 P.M. he came to see condemner/appellant Naik 

Wazed (46697) to move around with arms. 

In cross-examination on behalf of condemner/appellant, 

he stated that he left Darber at 9.40 A.M. He went to signal 

sector following the back way of JCO mess. His commander 
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was Lt. Col. Taslim. He had no opportunity to meet Lt. Col. 

Taslim, Maj. Gajjali and Maj. Mokbul. Signal ground stands 

behind mosque. It was a training ground also. To the south of 

Parade ground there was a road. Between the road and Parade 

ground there remained canteen and swimming pool. He 

deposed before the I.O. on 13.04.2009. He served till 

September, 2009 in signal sector. He cannot say whether the 

condemner/appellant Naik Wazed was C.C. clerk and also 

cannot say whether the condemner/appellant  Naik Wazed and 

he himself worked together in the same sector. He denied the 

suggestion that he withdraw his salary and allowances through 

the accused. He denied the suggestion that he himself also a 

C.C. clerk. He denied the suggestion that he did not see the 

condemner/appellant at the time of occurrence and that he 

deposed falsely.  

P.W.153 deposed that on 25.02.2009 he was in Darber. 

The participants in Darber stood up all on a sudden. At their 

push and counter push he came out from Darber and arrived at 

the office of signal sector. He heard therefrom through miking 

‘®a¡l¡ AØH ®ez’. He hid himself in the office. Coming out on 
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Veranda, he came to see the condemner/appellant Naik 

(46697) Wazedul and Habilder 29425 Anisuzzaman with arms 

and to make firing. 

 In cross-examination on behalf of condemner/appellant 

he stated that Darber was one kilo far off from signal sector. At 

about 9.45 A.M. he came out from Darbar. He had no 

opportunity to meet with his commander in Darbar. The 

condemner/appellant Naik Wazed hailed from 24 Battalion and 

he was attached with signal sector. He denied the suggestion that 

he did not see the condemner/appellant Naik Wazedul Islam 

with arms on the date of occurrence and that he deposed falsely 

against him. 

P.W.326 deposed that she recorded the statement of the 

condemner/appellant Naik Signal Md. Wazedul Islam in 

compliance of the provisions 164 of the Code of Criminal 

Procedure. She exhibited the statement as exhibit 356 and his 

signature exhibit 356/1 series.  

In cross-examination on behalf of condemner/appellant, 

she denied the suggestion that in recording the confessional 

statement she did not comply the provision of 164, 364 of the 
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Code of Criminal Procedure and that the confessional statement 

was involuntary being obtained under coercion. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that the appellant was put under in human 

physical torture and thereby obtained his confession.    

 The Confessional Statement of the 

condemner/appellant Naik Signal Md. Wazedul Islam runs 

as under- 

“A¡j¡l e¡j Ju¡−Sc¤m Cpm¡jz A¡¢j 24 l¡C−gm hÉ¡V¡¢mu¡−el ®f¡−øX 

¢Rm¡jz pwk¤š² ¢pNeÉ¡m ®pƒ−l A¡¢Rz24/02/09Cw a¡¢lM A¡¢j ¢eu¢ja 

c¡¢uaÅ f¡me L¢lz  25/02/09Cw a¡¢lM A¡¢j  g¢me L¢l Hhw 8.15 

¢j¢e−V clhl q−m clh¡−l Ef¢ÙÛa qCz A¡j¡l p¡−b q¡x ¢pNeÉ¡m 

®j¡Ù¹¡¢gS¤l lqj¡e J e¡−uL a¡−uh¤l lqj¡e ¢Rmz  A¡e¤j¡¢eL 9V¡l ¢c−a 

clh¡l öl¦ quz 9.20 ¢j¢e−V clh¡−ll p¡j−e hp¡ L−uLSe °p¢eL qW¡v 

cy¡¢s−u f−s Hhw HC pju ®N¡m¡…¢ml A¡Ju¡S ö¢ez ¢fR−e ph¡C aMe 

®hl qJu¡l SeÉ ®c±s¡−c±¢s öl¦ L−lz A¡¢j J−cl p¡−b ®hl q−u k¡Cz 

A¡¢j ®XCl£ g¡−jÑl ¢c−L l¡Ù¹¡u H¢N−u k¡Cz  Hpju j¡−Wl j−dÉ L−uLSe 

j¤−M¡nd¡l£−L  ®cM−a f¡Cz Jl¡ hÔ¡wL g¡Ju¡l Ll¢Rm Hhw AÙ» e¡J h−m 

¢QvL¡l Ll¢Rmz A¡¢j aMe ®L¡−a ¢N−u l¡C−gm (h¡V 428) Hhw 40 

l¡Eä …¢m −eCz A¡¢j Y¡L¡ ®pƒ−ll f¡n ¢c−u ¢pNeÉ¡m ®pƒ−ll ¢c−L 

®k−a b¡¢Lz aMe e¡x ¢pNeÉ¡m  ®a¡g¡−‹−ml p¡−b −cM¡ quz Jl q¡−a 

Hp Hj, ¢S ¢Rmz f−l 2Se HLp¡−m œ²£s¡ −h¡−XÑl j¡−Wl ¢ial ¢c−u ®S 

¢p J ®j−pl ¢c−L k¡Cz  ®S ¢p J ®j−pl  ¢eQ am¡l f¢ÕQj f¡−nl  
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h¡l¡¾c¡u  AhÙÛ¡e ®eC, 11V¡l ¢c−L ®S ¢p J ®j−pl Ešl f¡−n f¡C¢R 

f¡C¢R A¡Ju¡S ö¢ez A¡Ju¡S ö−e 5/6 Se j¤−M¡nd¡l£ AÙ»pq ®c±¢s−u 

¢fL A¡−fl L¡−R ®b−L ¢QvL¡−ll S¡uN¡u k¡C Hhw ¢LR¤rZ fl 3Se 

¢h¢XA¡l ®f¡o¡L fl¡ ®m¡L−L ¢e−u A¡h¡l ¢fL¡−fl ¢c−L k¡uz A¡¢j J 

®a¡g¡‹m AÙ»pq J−cl p¡−b k¡C Hhw HLSe A¢gp¡l−L ¢S‘¡p¡ L−l 

®k ®j¡h¡Cm ®L¡b¡u Hhw E¢e aMe A¡‰¥m ®c¢M−u h−me ®k LÉ¡−fl j−dÉ 

®j¡h¡Cmz A¡¢jJ ®a¡g¡‹m LÉ¡−fl ¢c−L k¡C Hhw ®c¢M ®k NË£e LÉ¡−fl 

¢e−Q ®j¡h¡Cmz ®j¡h¡Cm¢V ¢e−u H−p ®c¢MI ¢fLA¡f¢V A¢gp¡l−cl ¢e−u 

Q−m ®N−Rz  aMe A¡¢j J ®a¡g¡‹m f§−hÑl S¡uN¡u ¢N−u h¢pz IM¡−e 

hp¡l f−l HL¢V Lm A¡−p Hhw h−m ®Lje A¡−Rez aMe A¡¢j h¢m−k 

Ee¡−L L−uLSe d−l ¢e−u ®N−Rz  p£j L¡XÑ M¤−m ®c¢M Ee¡l e¡j ®jSl 

N¡‹¡m£z ¢pj M¤−m ®g−m  ®cCz 11.45 ¢c−L ®S ¢pJ ®jp ®b−L −mx 

L−ZÑm aR¢mj−L L−uL Se ®m¡L d−l ¢e−u k¡uz a¡l¡ RSB Hl ¢h¢XA¡l 

pcpÉz ¢pNeÉ¡m ®pƒ−ll ¢c−L ¢e−u k¡uz A¡¢j aMe ¢pNeÉ¡m ®pƒ−ll  

¢c−L Q−m A¡¢pz A¡¢j kMe p¡j−e k¡C aMe ®c¢M e¡−uL p¤−hc¡l gSm¤m 

L¢lj, q¡h¢mc¡l A¡¢eR¤‹¡j¡e Hhw ¢pNeÉ¡m jÉ¡e j¢aEl lqj¡e Q−Vl 

j−dÉ L−l m¡n ¢e−u k¡−µRz A¡¢j ®c¢M lš² S−j A¡−Rz Jl¡ m¡n ¢e−u 

l¡Ù¹¡l h¡jf¡n ¢c−u RSU- Hl f¡−n fÐ¡Cj¡l£ ú¥−ml f¢ÕQj f¡−nÄÑl   

jÉ¡e®q¡−m ®g−m ®cuz ®jSl N¡‹¡m£−L …¢m L−l j¡l¡ quz Hlfl A¡¢j 

A¢g−p Q−m A¡¢p Hhw ¢Xn HÉ¡−¾Vj¡l A¢g−p ¢N−u ¢V¢i ®c¢Mz A¡j¡l 

q¡−a AÙ» ¢Rmz l¡a 11 V¡l ¯p¢eL m¡C−e Q−m A¡¢pz l¡−a O¤j¡Cz pL¡−m 

¢pf¡q£ C¢mu¡p, e¡−uL ®lS¡ HL p¡−b M¡C, O¤j¡C Hhw O¤j −b−L E−W 

3V¡l ¢c−L AÙ» ®L¡−a Sj¡ ®cCz 5ew ®NCV ¢c−u h¡p¡u Q−m k¡Cz h¡p¡ 

a¡m¡hÜ ®f−u h¡p¡ −b−L A¡e¤j¡¢eL A¡s¡Cn NS f¢ÕQ−j g¡up¡m−cl 

h¡p¡u k¡Cz ®j¡h¡Cm¢V g¡up¡m−cl ®cCz A¡¢j plL¡l£ ®O¡oe¡ ö−e 
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1/3/09Cw −k¡Nc¡e L¢lz A¡¢j 10/09/09Cw ¢fmM¡e¡ q−a  ®NËga¡l qCz 

HC A¡j¡l Sh¡eh¾c£ z” 

 The Confessional Statement of the co-accused of Naik 

Subader Md. Fazlul Karim runs as under- 

“Avwg weMZ 8/11/75 mv‡j wcjLvbv m`i `dZ‡i wmcvnx c‡` †hvM`vb 

Kwi| Gici wewfbœ †Rjvq Avwg BDR wn‡m‡e Kg©iZ _vwK| me©‡kl 

16/1/08 ZvwiL iv½vgvwUi †QvU nwibv †_‡K  BDR m`i `dZ‡i 

wmMb¨vj †mK&U‡i bv‡qe my‡e`vi wn‡m‡e †hvM`vb Kwi| Avwg wmMb¨vj 

†m›Uv‡i Aciv‡iUi wn‡m‡e `vwqZ¡ cvjb KiZvg| cieZx©‡Z 

Av‡jvKm¾vi †RwmI wn‡m‡e `vwqZ¡ cvB| BDR mßvn Dcj‡¶¨ Avwg 

Av‡jvKm¾vi Z`viwKi `vwq‡Z¡ wb‡qvwRZ nB 15/2/09 ZvwiL n‡Z| 

24/2/09 ZvwiL cÖavb gwš¿i c¨v‡i‡W Avwg `k©K wn‡m‡e Dcw ’̄Z wQjvg| 

H w`b ivZ GMv‡ivUvi w`‡K Avwg `ievi n‡ji Av‡jvK m¾vi Z`viwK 

Kwi| 25/2/09 ZvwiL mKvj mv‡o AvUUvq `ievi n‡j hvIqvi D‡Ï‡k¨ 

wmMb¨vj ˆmwbK e¨viv‡Ki mvg‡b djBb K‡i `ievi n‡j hvB| Abygvb 9 

Uvi w`‡K DG g‡nv`q mvjvg wb‡q `ievi ïiæ K‡ib| `ievi n‡j Avwg 

†RwmI †Pqv‡ii wcQ‡bi w`‡K ewm| G `iev‡i Kzkjvw` †kl K‡i DG 

g‡nv`q WvjfvZ Kg©m~Px Ges wWwmwcøb wb‡q K_v e‡jb| DG g‡nv`q 

Rvbvb Wvj fv‡Zi Aewkó UvKv Kj¨vb Znwe‡j Rgv Av‡Q| cieZx©‡Z Zv 

Avgv‡`i Kj¨v‡b e¨q Kiv n‡e| Gici †Ljvayjv m¤ú‡K© K_v ejvi mgq 
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DG mv‡n‡ei gvBK eÜ n‡j †jvKRb ‡QvUvQzwU ïiæ K‡i| Avwg fv½v 

Kuv‡Pi Dci w`‡q †nu‡U †ei n‡q Avwm| Avwg n‡ji mvg‡b G‡m †`wL 

K‡Y©j gywRe m¨vi mn Ab¨vb¨ m¨viiv †ei n‡q G‡m e‡j `ievi n‡j wKPz 

nq bvB| Avcbvi `ievi †Q‡o hv‡eb bv| GB K_v ejvi mv‡_ mv‡_ ¸wji 

AvIqvR cvB| H mgq †gRi gKeyj m¨vi‡KI ILv‡b †`wL| Gici 

Avevi 2 ivDÛ dvqvi nq| †jvKRb ‡QvUvQzwU Ki‡Z _v‡K| Avevi eªvk 

dvqvi nq| Avwg myBwgs cy‡ji mvg‡b w`‡q Avgvi †g‡m  P‡j Avwm| 

†g‡m hvIqvi mgq gKeyj m¨vi‡K 36 e¨v‡Uwjqb BDwb‡U †h‡Z †`wL| 

iæ‡g bv: my: Rvjvj Avn‡¤§` †K †`wL| Gici bv: my‡e`vi nv‡mg Av‡m| 

Avgiv N‡ii `iRv eÜ K‡i †`B| evB‡i ZLb cÖPÛ †Mvjv¸wji kã ïwb| 

Abygvb AvavN›Uv c‡o ïwb †h mg Í̄ †RwmI‡`i wb‡P bvgvi wb‡ ©̀k w`‡”Q| 

Avgv‡`i eÜ `iRvq jvw_ gvi‡Z ïiæ Ki‡j Avgiv †ei n‡q Avwm|  wb‡P 

†b‡g bv: wmMb¨vj Iqv‡R`‡K †`wL ivB‡dj nv‡Z ùvov‡bv| gv‡Vi mvg‡b 

G‡m 20/25 Rb A ¿̄ nv‡Z BDR †Rvqvb‡K †`wL| Avgvi i¨vsK e¨vP 

Ly‡j †bq| iv Í̄vi Dci w`‡q †nu‡U wM‡q mvg‡b †RwmI wewìs G bv: 

my‡e`vi iwk` I gneŸ‡Zi mv‡_ †`Lv nq| my‡e`vi iwk` Avgvi i¨vsK 

jvwM‡q †`q| wmMb¨vj Avi,wc †cv‡ó wM‡q ùvovB| ILvb †_‡K Avevi 

†g‡m P‡j Avwm| Abygvb 11 Uvi w`‡K Avevi Avi wc †cv‡ó hvB| ILv‡b 

wM‡q ïwb wKQz BDR †Rvqvb wmMb¨vj †m: KgvÛvi Avey Zvmwjg (†j: 

K‡b©j) †K wcUv‡Z wcUv‡Z Avgv‡`i WvBwbs n‡ji bZzb KbóªvKkb wewìs 
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G wb‡q †M‡Q| Avwg Gici e¨v‡i‡Ki mvg‡b G‡m bv my‡e`vi mvgmywÏb 

Gi mv‡_ †`Lv n‡j Zv‡K NUbv wR‡Ám  Ki‡j wZwb e‡jb †h, GBgvÎ 

m¨vi‡K wb‡q †M‡Q| Avwg j¨v: bv: wmivR, gvnveye, kvniæg, evei Avjx 

mn Construction wewìs Gi w`‡K hvB‡Z ïiæ Ki‡j K‡qKRb 

Avgv‡`i wcQ‡b Av‡m| ILv‡b A ¿̄ nv‡Z A‡bK BDR †K †`wL| Avwg 

Zv‡`i‡K m¨vi‡K †Q‡o w`‡Z ewj| Gici Avwg †`wL †h Iiv †K‡mv †MwÄ 

c¨v›U eyU civ Ae ’̄vq Zvmwjg m¨vi‡K wb‡q Avm‡Q| Gici Avwg m¨vi‡K 

wb‡q IMT iæ‡g wb‡q hvB| A ¿̄nv‡Z BDR iv m¨v‡ii Kv‡Q wjwLZ Pvq| 

wK wjL‡Z n‡e IUv eyS‡Z bv †c‡i Zviv P‡j hvq| ILv‡b m¨vi‡K Zvjv 

w`‡q ivwL| Zvici Avwg ILvb †_‡K †g‡mi w`‡K iIbv †`B| M¨v‡i‡Ri 

Kv‡Q G‡m †gRi Mv¾vjx m¨v‡ii †WW ewW †`L‡Z cvB| m¨v‡ii evg nv‡Z 

¸wj we× †`wL| covb Rvw½qv †MwÄ I †Qov BDwbdg© civ Ae ’̄vq †`wL| 

Gici ILv‡b nvwe: AvwbQ‡K †`wL| bv‡qK Iqv‡R` gyL euvav 2 Rb 

BDR wb‡q Av‡m mv‡_ nvwZqvi wQj| Iiv ‡WWewW MvDÛ wmU wewQ‡q 

Zvi Dci Zz‡j wb‡q DËi w`‡K †gBb †M‡Ui w`K w`‡q RSU GjvKvi 

cvk w`‡q wmMb¨v‡ji GjvKvq wb‡q hvq| Avwg I mv‡_ hvB| ILv‡b 

AviI A ¿̄ nv‡Z 2 Rb BDR †`wL| gwZqvi Avgv‡`i gvwji KvR K‡i|  

I mn mevB wg‡j †WW ewWUv g¨vb‡nv‡ji XvKvbv Ly‡j †d‡j †`qv nq| 

XvKbv jvwM‡q †`qv nq|  Zvici Avwg Avevi †RwmI †g‡mi w`‡K hvB| 
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Gici Avwg Avgvi iæ‡g e‡m _vwK|  weKvj †cŠ‡b 6Uvq Avevi RP 

†dv‡m© G‡m j¨v: bv: kvniæ‡ji †`Lv n‡j Zv‡K Zvmwjg m¨v‡ii K_v 

wR‡Ám Ki‡j †m e‡j Dwb fvj Av‡Q| Gici Avevi iæ‡g hvB| Avwg 

wcjLvbv‡Z wQjvg|” 

 The Confessional Statement of the co-accused of 

Havilder Md. Anisuzzaman runs as under- 

“B¢j q¡¢hmc¡l 29425 ¢pNeÉ¡m ®j¡x B¢ep¤‹¡j¡e 1970 p¡−m 

®Y¡m¡i¡‰¡ EµQ ¢hcÉ¡mu q−a Hp,Hp,¢p f¡n L−l 19/4/97 ¢MË a¡¢l−M 

N¡Ch¡å¡ ®Sm¡ q−a ¢h¢XBl ¢pf¡q£ f−c i¢aÑ qCz ®j±¢mL fÐ¢nre Hhw 

¢pNeÉ¡m fÐ¢nre L−l ¢h¢iæ ®Sm¡l ¢h¢iæ ECw Hhw ¢h¢iæ l¡C−gm 

hÉ¡V¡¢mu¡−e Q¡L¥l£ L−l 2007 p¡−ml S¡e¤u¡l£−a Y¡L¡ ¢h¢XBl ¢pNeÉ¡m 

®pƒ−l ®k¡Nc¡e L−l LjÑla B¢Rz 2005 p¡−m B¢j q¡¢hmc¡l f−c 

f−c¡æ¢a f¡Cz Na 24/02/09 ¢MËx a¡¢l−M ¢h¢XBl pç¡q Efm−r j¡ee£u 

fÐd¡ej¿»£ ®nM q¡¢pe¡ ¢fmM¡e¡u H−p¢R−me, fÉ¡−lX f¢lcnÑe ®n−o ¢a¢e 

hš²hÉ ®cez B¢j NÉ¡m¡l£−a h−p fÉ¡−lX ®c−M CE¢e−V hs M¡e¡ M¡Cz 

®pƒ−l påÉ¡ Be¤j¡¢eL ®f±−e 7 V¡u ®l¡m L−m q¡¢Sl qCz l¡−a m¡C−e 

O¤¢j−u L¡V¡Cz Na 25/02/09 ¢MËx a¡¢l−M pL¡m p¡−s 7 V¡u ¢eEj¡−LÑV 

®j−pl SeÉ j¡R ¢Le¡l E−Ÿ−nÉ k¡Cz pL¡m p¡−s 8 V¡l ¢c−L CE¢e−V j¡R 

¢e−u Q−m B¢pz pL¡m Be¤j¡¢eL −p¡u¡ 9 V¡l ¢c−L °p¢eL ®j−pl j¡wp 

Be¡l SeÉ Lp¡C M¡e¡l E−ŸnÉ lJe¡ L−l nq£c ¢je¡−ll L¡−R k¡Ju¡ j¡œ 

®c¢M clh¡l q−ml ¢cL q−a °p¢eLl¡ ®c±s¡−c±¢s L−l Bp−R aMe clh¡l 

q−ml ¢cL ®b−L 2/1 ¢V …¢ml në f¡Cz Lp¡C M¡e¡u e¡ ¢N−u ¢eSü 

CE¢e−V Q−m H−p ®c¢M Bj¡−cl l¦−j ¢p¢p l¦−j p¤−hc¡l L¡m¡j ¢pNeÉ¡m 

®L¡Çf¡e£ Ap¤ÙÛ q−u f−s B−Rz Hp,Hj Bep¡l Bm£l ¢e−cÑ−n p¤−hc¡l 
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L¡m¡j−L ¢h¢XBl q¡pf¡a¡−m ¢e−u k¡Cz BC¢pJ−a ®l−M f¤el¡u 

11/11.30 V¡l ¢c−L ¢eSü CE¢e−V B¢pz aMe Q¡l¢c−L fÐQä ®N¡m¡…¢m 

q¢µRmz ¢e−Sl CE¢e−Vl ea¥e ¢h¢ôw Hl ¢cL q−a Bj¡−cl ®pƒl Lj¡ä¡l 

®mx L−ZÑm Bh¤ a¡p¢ej p¡−qh−L e¡−uh p¤−hc¡l gSm¤m L¢lj, mÉ¡x 

e¡−uL h¡hl mÉ¡x e¡−uL Bh¤ Hj ®lS¡Em, mÉ¡x e¡−uL n¡q¡l¦m pL−mC 

¢pNÉ¡m ®L¡Çf¡e£l pq A−eL °p¢eL ¢j−m A¢g−pl ¢c−L ¢e−u B−pz B¢j 

c¤l ®b−L ¢hou¢V ®c¢M pÉ¡l−L BCHe¢V l¦−jl L¡−R ¢e−u Bp−m B¢j 

L¡−R k¡Cz ®mx L−ZÑm Bh¤ a¡p¢ej p¡−qh−L BC,He¢V l¦−j l¡M¡ quz 

aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢c−L B¢j p‰£u e¡−uh p¤−hc¡l 

gSm¤m L¢ljpq m¡C−el ¢c−L k¡Ju¡l pju BC,He,¢V q−a Be¤j¡¢eL 

55/65 NS f¢ÕQ−jl ¢c−L ¢Ve ®p−Xl f¡−n ®jSl N¡‹¡m£ p¡−q−hl m¡n 

f−s b¡L−a ®cM−a f¡Cz aMe m¡−nl f¡−n e¡−uL Ju¡−Sc 24 l¡C−gm 

hÉ¡V¡¢mue pwk¤š² ¢pNeÉ¡m ®pƒl−L l¡C−gm pq c¡y¢s−u b¡L−a ®c¢Mz 

p¡−b l¢‰e L¡f−s j¤M h¡yd¡ 03 Se °p¢eL AÙ»pq c¡y¢s−u ¢Rmz Bj¡l 

p¡−b b¡L¡ e¡−uh p¤−hc¡l gSm¤m L¢lj ®jSl N¡‹¡m£ pÉ¡−ll m¡n ¢Qe−a 

f¡−lz ®jSl N¡‹¡m£ pÉ¡−ll N¡−u ®N¢” Hhw fl−e Bä¡l Ju¡l ¢Rmz 

e¡−uL Ju¡−Sc Hhw p‰£u j¤−M¡p f¢l¢qa AÙ»d¡l£ ¢h¢XBl °p¢eLl¡ 

Bj¡−cl−L m¡n¢V hq L−l ¢pNeÉ¡m ®pƒ−ll l¡Ù¹¡l ®no j¡b¡u ¢e−u ®k−a 

B−cn L−lz B¢j J gSm¤m L¢lj m¡n hq−e Aü£L¡l Ll−m Bj¡−cl−L 

AÙ» d−l ar¥¢e M¤e L−l ®gm¡l ýj¢L ®cuz h¡dÉ q−u Hhw iu ®f−u Bjl¡ 

pÇja qCz e¡−uL Ju¡−Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢ae−L  A¢g−pl 

h¡l¡¾c¡ q−a m¡−nl f¡−n ¢e−u B−pz ®jSl N¡‹¡m£ p¡−q−hl m¡n¢V 

fÔ¡¢ØV−Ll Q−Vl hÙ¹¡l Efl ®l−M dl¡d¢l L−l 60/70 NS f§hÑ ¢c−L l¡Ù¹¡l 

Efl jÉ¡e−q¡−ml f¡−n ¢e−u k¡Cz ®pM¡−e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL 

B−N ®b−LC c¡y¢s−u ¢Rmz f−l m¡n¢V jÉ¡e−q¡−ml ¢ial ®g−m ®cu¡ quz 

B¢j ®jSl N¡‹¡m£−L M¤e q−a ®c¢M e¡Cz a−h f¢l¢ÙÛ¢a j−a d¡le¡ L¢l 

®k, e¡−uL Ju¡−Sc p‰£u AÙ»d¡l£ ¯p¢eL ®cl ¢e−u ®jSl N¡‹¡m£−L M¤e 
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L−l−Rz ®hm¡ Ae¤j¡e ®f±−e HLV¡l ¢c−L A¢gp¡l−cl hÉ¡l¡−Ll e£−Q 

jp¢S−c Q−m B¢pz......................” 

 The Confessional Statement of the co-accused of 

Sepoy Matiur Rahman runs as under- 

“Avwg weMZ 3/01/04 mv‡j ‰mwbK c‡` ivRkvnx †Rjvq BDR G 

†hvM`vb Kwi| 2005 mv‡j m`i `dZi wcjLvbvq e`jx n‡q Avwm| Avwg 

wcjLvbvq wmMb¨vj ‡m±i Awdm GjvKvq dz‡ji Mv‡Q cvwb †`qvi Kv‡R 

wb‡qvwRZ wQjvg| 24/2/09 ZvwiL cÖavbgwš¿i AvMgb Dcj‡¶¨ c¨v‡iW 

MÖvD‡Û hvB| c¨v‡iW †k‡l BDwb‡U eoLvbv †L‡q evmvq hvB| Avwg 1 bs 

BDR †M‡Ui evwn‡i Avgvi cwievi wb‡q _vwK| 25/2/09 Zvwi‡L 

cÖwZw`‡bi b¨vq dzjMv‡Q cvwb w`‡Z Avwm| mKvj Abygvb mv‡o bqUvi 

w`‡K †jvKRb †`Šov‡`Šwo Ki‡Z †`wL| BDR iv mevB BDwb‡Ui w`‡K 

hv‡”Q| Gici ¸wji AvIqvR ïwb| ZLb Avwg cvwbi jvBb eÜ Kivi 

Rb¨ wmMb¨vj Awdm wewìs Gi †`vZjvq hvB|  ¸wji AvIqvR †ekx 

nIqvi Kvi‡b Abygvb 2 N›Uv ILv‡bB Ae ’̄vb Kwi| Gici wb‡P wmuwoi 

mv‡gb Avwm| bv‡qK Iqv‡R‡`i mv‡_ ILv‡b †`Lv nq|  Zvi nv‡Z A ¿̄ 

wQj| Avgv‡K A ¿̄ wb‡Z e‡j| Avwg bvwg‡Z PvB‡j ey‡K A ¿̄ a‡i fq 

†`Lvq| ILvb †_‡K Iqv‡R` Avgv‡K wb‡q TMO m¨v‡ii Mvwoi 

M¨v‡i‡Ri w`‡K †b‡q hvh| ZLb Abygvb ev‡ivUv †mvqv ev‡ivUv ev‡R| 

ILv‡b Avi 03 Rb A ¿̄avix BDR †K †`wL| ILv‡b Avgv‡K GKUv jvk 

ai‡Z e‡j| jvkUv M¨v‡i‡Ri cv‡k c‡i wQj| c‡i ï‡bwQ IUv †gRi 

mv¾vwj mv‡n‡ei jvk| ILv‡b bv: my‡e`vi dRjyi Kwig I nvwe: wmMb¨vj 

AvwbQ Dcw ’̄Z wQj| Avgv‡K w`‡q jvk DVv‡q wb‡q †gBb iv Í̄vi cv‡k 

g¨vb‡nv‡ji cv‡k ivL‡Z e‡j| Avgv‡K I AvwbQ I Í̄v`‡K P‡j †h‡Z 

ej‡j Avgiv P‡j Avwm| dRjyj m¨vi‡K ILv‡b `vovq _vK‡ZB †`wL| 

g¨vb‡nv‡ji cv‡k AviI 02 Rb BDR A ¿̄avix wQj| Gici †`wL 

Iqv‡R` mn Iiv jvkUv g¨vb‡nv‡j XzKvq †`q| H w`b Avwg Awd‡mB 
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wQjvg| 26/2/09 ZvwiL Abygvb ỳcyi 2 Uvi w`‡K †`qvj UcwK‡q evmvq 

P‡j Avwm| GB Avgvi e³e¨|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence as it is evident from the evidence of prosecution 
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witnesses as well as the confessional statements of the 

condemner/appellant and those of co-accused.  

The learned Deputy Attorney General also submits that 

the P.Ws. 3, 20, 47, 52, 96 and 153 all are eye witnesses to the 

occurrence. P.W. 3 attended Darbar and at the outset of the 

occurrence came out from Darbar and when he proceeded 

towards JCO’s mess he came to see some BDR personnel to 

assault Maj. Gazzali and while he hid himself beside a building 

he heard a hue and cry and firing sound and after a while also 

came to see condemner/appellant and other rebellions carrying 

the dead body of Maj. Gazzali by a gunny bag. He was cross-

examined on behalf of the condemner/appellant but his above 

statement remains unchallenged. P.W. 20 attended Darbar and 

at one stage came out from Darbar and appeared at golf ground 

and he came to see therefrom the condemner/appellant and 

others with arms and to take away the dead body of Maj. 

Gazzali by a gunny bag. P.W. 47 deposed as of participation of 

the condemner/appellant causing disappearance of evidence. 

Although the evidence of P.W. 47 is hearsay in nature but the 

condemner/appellant by his confessional statement as recorded  
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by P.W. 326 admits his presence in the sequence of carrying 

dead body of Maj. Gazzali and causing  disappearance of it by 

dropping in manhole adjacent to the west of Primary School. 

No evidence appears that his confession was obtained under 

coercion. His confession appears corroborative to the evidence 

as adduced by P.Ws. It appears true as   well as voluntary. 

P.Ws. 52, 96 and 153 saw him with arms to move around and 

make firing. P.Ws. 96 and 153 identified him with his badge 

No. The evidence of P.Ws. appears consistent, uniform, 

credible and trustworthy. Their credibility could not be shaken 

away by cross-examination on behalf of the 

condemner/appellant.   

The learned Deputy Attorney General further submits 

that the confession of co-accused JCO Naib Subedar Md. Fazlul 

Karim (C.S. 93), Habilder Md. Anisuzzaman (C.S. 94) and 

Sepoy Matiur Rahman (C.S. 95) finds corroboration by the 

evidence of P.Ws. as well as the confession of the 

condemner/appellant and those bears evidentiary value.  

The learned Deputy Attorney General lastly submits that 

in consideration of the credible, reliable, impeachable ocular 
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evidence of P.Ws. together with the confessional statements of 

the condemner/appellant and co-accused prosecution succeeded 

to bring home the charges under section 302/ 201/ 149/ 34 of 

the Penal Code and trial court on proper appreciation of 

evidence rightly found the condemner/appellant guilty of the 

offences and sentenced him accordingly and the Reference as 

against him deserves to be accepted.      

 Mr. Md. Shameem Sardar, the learned Advocate 

appearing on behalf of appellant submits that the testimony of 

P.W.3 does not bear any substance. He merely claims to see 

carrying the dead body of Gazzali by the condemner/appellant 

along with other 3 BDR personnel over a gunny bag from the 

side of a building where he hid himself. Identification of the 

condemner/appellant from his position of hiding place beside 

the building and carrying the dead body by 4 persons and some 

others on a gunny bag is highly improbable and unreliable. He 

referred the accused as Naik Wazed without his Battalion and 

regiment number. The condemner/appellant is Naik Signal 

Wazed. Moreover in cross-examination he admitted that he 

can’t say the name of the 4 associates who were carrying the 
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dead body of Gazzali. His evidence appears unworthy of 

credit. P.W.20 also refers the condemner/appellant as Naik 

Wazed without his battalion/regiment number. His 

identification to the condemner/appellant also appears not 

proper and doubtful. P.W.3 claims to see at Signal sector while 

P.W.20 claims to see to take away Maj. Gazzali at R.S.B field 

which appears contradictory. P.w.20 admits in his cross-

examination that one Habib took him away from the side of 

island where he claims to hide himself but he can’t say whether 

Habib saw the event of taking away Gazzali. Moreso, his 

identification to the condemner/appellant in taking away Maj. 

Gazzali from his position beside 12/14ʹ high island is 

impracticable and hypothetical.  

Mr. Sardar further submits that the evidence of P.W.47 

relates to disappearance of dead bodies by the 

condemner/appellant and others but it is hearsay in nature. She 

simply came to know that the condemner/appellant had his 

involvement in graving the dead bodies of the army officers 

together. She also referred the condemner/appellant as Naik 

Wazad of hospital until without his Battalion/regiment number. 



 

 

2492 

Her evidence bears no substance. P.W.52 is a witness of 

supplementary charge-sheet. Admittedly he deposed before I.O. 

on 16.02.2011. He claims to see the condemner/appellant to 

make firing towards Darber Hall. His evidence finds no 

corroboration. He also referred the condemner/appellant as 

Naik Wazed without his Battalion/Regiment number and thus 

his identification of the condemner/appellant is not proper and 

such doubtful and belated disclosure of the occurrence can’t be 

relied upon. P.Ws. 96 and 153 did not disclose any culpability 

of the condemner/appellant to any offence. P.W. 96 simply saw 

him to move around with arms and P.W. 153 to make firing.  

Mr. Sardar also submits that the confessional statement 

of the condemner/appellant is not a confession at all and it is 

merely statement which was procured keeping him under 

prolonged police custody taking on remand for 9 days and in no 

way it can be considered as evidence. The condemner/appellant 

claims in his statement under Section 342 of the Code of 

Criminal Procedure that he put under in human physical torture 

to compel him to make his confession.  
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Mr. Sarder further submits that the confession of the co-

accused find no corroboration by any independent witness and 

it has no evidentiary value in proving the charges against the 

condemner/appellant.  

Mr. Sarder lastly submits that the Reference as against 

the condemner/appellant is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The condemner/appellant Naik Signal Md. Wazedul 

Islam stated in his confessional statement– 

‘A¡¢j Jcl p¡b ®hl qu k¡Cz A¡¢j ®XCl£ g¡jÑl ¢cL l¡Ù¹¡u H¢Nu k¡Cz  

Hpju j¡Wl jdÉ LuLSe j¤M¡nd¡l£L  ®cMa f¡Cz Jl¡ hÔ¡wL g¡Ju¡l Ll¢Rm 

Hhw AÙ» e¡J hm ¢QvL¡l Ll¢Rmz A¡¢j aMe ®L¡a ¢Nu l¡Cgm (h¡V 428) Hhw 

40 l¡Eä …¢m eCz A¡¢j Y¡L¡ ®pƒll f¡n ¢cu ¢pNeÉ¡m ®pƒll ¢cL ®ka 

b¡¢Lz............................... A¡¢jJ ®a¡g¡‹m LÉ¡fl ¢cL k¡C Hhw ®c¢M ®k 

NË£e LÉ¡fl ¢eQ ®j¡h¡Cmz ®j¡h¡Cm¢V ¢eu Hp ®c¢MI ¢fLA¡f¢V A¢gp¡lcl ¢eu Q-

m ®NRz  aMe A¡¢j J ®a¡g¡‹m f§hÑl S¡uN¡u ¢Nu h¢pz IM¡e hp¡l fl HL¢V 

Lm A¡p Hhw hm ®Lje A¡Rez aMe A¡¢j h¢mk Ee¡L LuLSe dl ¢eu ®NRz  

p£j L¡XÑ M¤m ®c¢M Ee¡l e¡j ®jSl N¡‹¡m£z ¢pj M¤m ®gm  ®cCz 11.45 ¢cL ®S 

¢pJ ®jp ®bL mx LZÑm aR¢mjL LuL Se ®m¡L dl ¢eu k¡uz a¡l¡ RSB Hl 

¢h¢XA¡l pcpÉz ¢pNeÉ¡m ®pƒll ¢cL ¢eu k¡uz A¡¢j aMe ¢pNeÉ¡m ®pƒll  ¢cL 

Qm A¡¢pz A¡¢j kMe p¡je k¡C aMe ®c¢M e¡uL p¤hc¡l gSm¤m L¢lj, q¡h¢mc¡l 

A¡¢eR¤‹¡j¡e Hhw ¢pNeÉ¡m jÉ¡e j¢aEl lqj¡e QVl jdÉ Ll m¡n ¢eu k¡µRz A¡¢j 
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®c¢M lš² Sj A¡Rz Jl¡ m¡n ¢eu l¡Ù¹¡l h¡jf¡n ¢cu RSU- Hl f¡n fÐ¡Cj¡l£ ú¥-

ml f¢ÕQj f¡nÄÑl   jÉ¡e®q¡m ®gm ®cuz ®jSl N¡‹¡m£L …¢m Ll j¡l¡ quz Hlfl 

A¡¢j A¢gp Qm A¡¢p Hhw ¢Xn HÉ¡¾Vj¡l A¢gp ¢Nu ¢V¢i ®c¢Mz A¡j¡l q¡a AÙ» 

¢Rmz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused NSub Md. Fazlul Karim stated in his 

confessional statement-  

‘Avwg j¨v: bv: wmivR, gvnveye, kvniæg, evei Avjx mn Construction 

wewìs Gi w`‡K hvB‡Z ïiæ Ki‡j K‡qKRb Avgv‡`i wcQ‡b Av‡m| ILv‡b A ¿̄ 

nv‡Z A‡bK BDR †K †`wL| Avwg Zv‡`i‡K m¨vi‡K †Q‡o w`‡Z ewj| Gici 

Avwg †`wL †h Iiv †K‡mv †MwÄ c¨v›U eyU civ Ae ’̄vq Zvmwjg m¨vi‡K wb‡q 

Avm‡Q| Gici Avwg m¨vi‡K wb‡q IMT iæ‡g wb‡q hvB| A ¿̄nv‡Z BDR iv 

m¨v‡ii Kv‡Q wjwLZ Pvq| wK wjL‡Z n‡e IUv eyS‡Z bv †c‡i Zviv P‡j hvq| 

ILv‡b m¨vi‡K Zvjv w`‡q ivwL| Zvici Avwg ILvb †_‡K †g‡mi w`‡K iIbv 

†`B| M¨v‡i‡Ri Kv‡Q G‡m †gRi Mv¾vjx m¨v‡ii †WW ewW †`L‡Z cvB| m¨v‡ii 
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evg nv‡Z ¸wj we× †`wL| covb Rvw½qv †MwÄ I †Qov BDwbdg© civ Ae ’̄vq 

†`wL| Gici ILv‡b nvwe: AvwbQ‡K †`wL| bv‡qK Iqv‡R` gyL euvav 2 Rb BDR 

wb‡q Av‡m mv‡_ nvwZqvi wQj| Iiv ‡WWewW MvDÛ wmU wewQ‡q Zvi Dci Zz‡j 

wb‡q DËi w`‡K †gBb †M‡Ui w`K w`‡q RSU GjvKvi cvk w`‡q wmMb¨v‡ji 

GjvKvq wb‡q hvq| Avwg I mv‡_ hvB| ILv‡b AviI A ¿̄ nv‡Z 2 Rb BDR 

†`wL| gwZqvi Avgv‡`i gvwji KvR K‡i|  I mn mevB wg‡j †WW ewWUv 

g¨vb‡nv‡ji XvKvbv Ly‡j †d‡j †`qv nq| XvKbv jvwM‡q †`qv nq|’ 

Co-accused Havilder Ansiuzzaman stated in his 

confessional statement-  

‘aMe ®hm¡ 12 V¡/12.05 ¢j¢eV Hl ¢cL B¢j p‰£u e¡uh p¤hc¡l gSm¤m 

L¢ljpq m¡Cel ¢cL k¡Ju¡l pju BC,He,¢V qa Be¤j¡¢eL 55/65 NS f¢ÕQjl 

¢cL ¢Ve ®pXl f¡n ®jSl N¡‹¡m£ p¡qhl m¡n fs b¡La ®cMa f¡Cz aMe m¡nl 

f¡n e¡uL Ju¡Sc 24 l¡Cgm hÉ¡V¡¢mue pwk¤š² ¢pNeÉ¡m ®pƒlL l¡Cgm pq 

c¡y¢su b¡La ®c¢Mz p¡b l¢‰e L¡fs j¤M h¡yd¡ 03 Se °p¢eL AÙ»pq c¡y¢su ¢Rmz 

Bj¡l p¡b b¡L¡ e¡uh p¤hc¡l gSm¤m L¢lj ®jSl N¡‹¡m£ pÉ¡ll m¡n ¢Qea f¡lz 

®jSl N¡‹¡m£ pÉ¡ll N¡u ®N¢” Hhw fle Bä¡l Ju¡l ¢Rmz e¡uL Ju¡Sc Hhw 

p‰£u j¤M¡p f¢l¢qa AÙ»d¡l£ ¢h¢XBl °p¢eLl¡ Bj¡clL m¡n¢V hq Ll ¢pNeÉ¡m 

®pƒll l¡Ù¹¡l ®no j¡b¡u ¢eu ®ka Bcn Llz B¢j J gSm¤m L¢lj m¡n hqe 

Aü£L¡l Llm Bj¡clL AÙ» dl ar¥¢e M¤e Ll ®gm¡l ýj¢L ®cuz h¡dÉ qu Hhw 

iu ®fu Bjl¡ pÇja qCz e¡uL Ju¡Sc ¢pNeÉ¡m jÉ¡e °p¢eL j¢aeL  A¢gpl 
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h¡l¡¾c¡ qa m¡nl f¡n ¢eu Bpz ®jSl N¡‹¡m£ p¡qhl m¡n¢V fÔ¡¢ØVLl QVl hÙ¹¡l 

Efl ®lM dl¡d¢l Ll 60/70 NS f§hÑ ¢cL l¡Ù¹¡l Efl jÉ¡eq¡ml f¡n ¢eu k¡Cz 

®pM¡e 2 Se j¤Mh¡d¡ AÙ»d¡l£ °p¢eL BN ®bLC c¡y¢su ¢Rmz fl m¡n¢V jÉ¡eq¡ml 

¢ial ®gm ®cu¡ quz B¢j ®jSl N¡‹¡m£L M¤e qa ®c¢M e¡Cz ah f¢l¢ÙÛ¢a ja 

d¡le¡ L¢l ®k, e¡uL Ju¡Sc p‰£u AÙ»d¡l£ ¯p¢eL ®cl ¢eu ®jSl N¡‹¡m£L M¤e 

LlRz’ 

Co-accused Sepoy Md. Matiur Rahman stated in his 

confessional statement– 

‘Gici wb‡P wmuwoi mv‡gb Avwm| bv‡qK Iqv‡R‡`i mv‡_ ILv‡b †`Lv 

nq|  Zvi nv‡Z A ¿̄ wQj| Avgv‡K A ¿̄ wb‡Z e‡j| Avwg bvwg‡Z PvB‡j ey‡K A ¿̄ 

a‡i fq †`Lvq| ILvb †_‡K Iqv‡R` Avgv‡K wb‡q TMO m¨v‡ii Mvwoi 

M¨v‡i‡Ri w`‡K †b‡q hvh| ZLb Abygvb ev‡ivUv †mvqv ev‡ivUv ev‡R| ILv‡b Avi 

03 Rb A ¿̄avix BDR †K †`wL| ILv‡b Avgv‡K GKUv jvk ai‡Z e‡j| jvkUv 

M¨v‡i‡Ri cv‡k c‡i wQj| c‡i ï‡bwQ IUv †gRi mv¾vwj mv‡n‡ei jvk| ILv‡b 

bv: my‡e`vi dRjyi Kwig I nvwe: wmMb¨vj AvwbQ Dcw ’̄Z wQj| Avgv‡K w`‡q 

jvk DVv‡q wb‡q †gBb iv Í̄vi cv‡k g¨vb‡nv‡ji cv‡k ivL‡Z e‡j| Avgv‡K I 

AvwbQ I Í̄v`‡K P‡j †h‡Z ej‡j Avgiv P‡j Avwm| dRjyj m¨vi‡K ILv‡b `vovq 

_vK‡ZB †`wL| g¨vb‡nv‡ji cv‡k AviI 02 Rb BDR A ¿̄avix wQj| Gici 

†`wL Iqv‡R` mn Iiv jvkUv g¨vb‡nv‡j XzKvq †`q|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 3, 20, 47, 52, 

96, 153 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 3 deposed-  

‘Avwg J.C.O’s Mess Gi KvQvKvwQ hvB| ZLb †gRi Mv¾vjx‡K 6/7 

Rb ˆmwbK wcUv‡”Q †`wL| Avwg ZLb `vjv‡bi cv‡k jywK‡q hvB| ZLb Avwg 

wPrKvi ïwb I ¸wji kã cvB| GKUz ci Avwg †ei nB ZLb bv‡qK my‡e`vi 

dRjyj Kwig nvwej`vi AvwbQz¾vgvb, bv‡qK Iqv‡R` ˆmwbK gwZDi ingvb mn 

Av‡iv wKQz ˆmwbK A ¿̄ mn Qvjvi Dci Mv¾vjx mv‡n‡ei g„Z †`n wb‡q hv‡”Q|’ 

P.W. 20 deposed-  

‘R.S.B gv‡V †gRi Mv¾vjx‡K 6/7 Rb wewWAvi m`m¨‡`i wb‡q †h‡Z 

†`wL| Zv‡`i g‡a¨ ˆmwbK gvgyb, bv‡qK Iqv‡R`‡K wPb‡Z cvwi| Zviv †gRi 

Mv¾vjx‡K gvi‡Z gvi‡Z wb‡q hvw”Qj|’ 

P.W. 47 deposed-  

‘Avwg giPzqvix I MbKei †`L‡Z hvB c‡i| giPzqvix‡Z i‡³i `vM wQj 

Rvb‡Z cvwi bv‡qK my‡e`vi gbiÄb bv‡qK my‡e`vi †Zvive Avjx, bv‡qK my‡e`vi 
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dRjyj Kwig, wmcvnx gwZb, bv‡qK Iqv‡R` (nvmcvZvj BDwbU) nvwej`vi 

BDmye Giv Mb Kei †`Iqvi m‡½ RwoZ wQ‡jb|’ 

P.W. 52 deposed-  

‘Avwg `ievi n‡ji wcQ‡bi †MU w`‡q †ei n‡q Avgvi BDwb‡U P‡j 

Avwm| Avmvi c‡_ iv —̄vq Signal mvjvDwÏb nvwej`vi Av³vi, bv‡qK 

Iqv‡R`‡K `ievi nj j¶ K‡i dvqvi Ki‡Z †`wL|’ 

P.W. 96 deposed- 

‘Avwg `ievi †_‡K †ei n‡q wmMbvj †m±‡i P‡j Avwm| 1 Uvi mgq 

46697 bv‡qK Iqv‡R`‡K A ¿̄mn Nyiv‡div Ki‡Z †`wL| ’ 

 P.W. 153 deposed-  

 ‘Avwg Signal Sector Gi Awd‡m P‡j Avwm| †mLvb †_‡K gvBwKs ïwb 

Ò†Zviv A ¿̄ †bÓ| Avwg Awd‡mi wfZ‡i AvZ¥‡Mvcb Kwi| Awd‡mi eviv›`v G‡m 

†`wL 29425 nvwej`vi Avwbmy¾vgvb 46697 bv‡qK Iqv‡R ỳj‡K mk ¿̄ Ae ’̄vq 

¸wj Qyi‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.97 Signalman/74520 Md. Monir 

Hossain. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker 
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 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 

 P.W.11 Sepoy 63922 Md. Kazal Ali 

 P.W.111 Lt. Col. Akramuzzaman, 

 P.W.154 Major Md. Ahsan Habib 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 

 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 

 P.W.316 Nur Mohammad, Inspector General of Police, 

 P.W.321 Mirza Azam M.P. 

 P.W.327 Lt. Col. S.M. Sadrul Alam 

 P.W.328 Md. Jahangir Kabir Nanok 

 P.W.331 Hasan Mahmud Khandaker (D.G. of RAB) 

 P.W.336 Munshi Abdul Mazid, Magistrate 

 P.W.345 Sheikh Fazlul Karim Salim 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant and that of co-accused DAD Touhidul 

Alam (C.S. 1). 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.Ws. No.11, 154, 288, 321, 327, 328, 
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331  and 345 but adduced the evidence of the following 

witnesses for consideration against the condemner/appellant- 

 P.W.9 Lt. Col. Md. Maksudul Haque and 

 P.W. 477 Naik 35177 Md. Montaz Hossain. 

 P.W. 1 is the informant but he is not the eye witness.  

Admittedly the name of the condemner/appellant did not 

appear in the F.I.R. 

P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till 

occurrence. BDR week was started on 24.02.2009. On 

25.02.2009 DG of BDR appeared at Darber Hall at 8.55 A.M. 

Darber started at 9.00A.M. At the time of speech of D.G. at 

about 9.30 A.M. One Sepoy entered into Darber from Kitchen 

door and stepped forward to the stage and pointed gun towards 

D.G. Some Officials along with D.G. caught hold that Sepoy. 

There raised a hue and cry. He moved towards stage. Another 

Sepoy with arms also rushed towards stage. Maj. Khaleq chased 

him. He came to know later on that the Sepoy who came up to 

stage was Moyeen and who escaped was Kajal. Col. Anis 
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invited all to attend Darber. At that time he came out from 

Darber Hall and proceeded to gate No.5. There he found 

presence of Maj. Mokbul and Maj. Kamrul. They asked the 

BDR members to come back to Darber. He came to see 3/ 4 

BDR soldiers with arms standing to the North-East of the field. 

He came to hear ‘a¡s¡a¡¢s ®Ol¡J Ll HLSeJ ®ke ®hl n‡Z e¡ cv‡i. He 

also came to see a pick-up coming towards Darber Hall. He 

hurriedly came back to Darber Hall. There happened terrible 

outcry, firing in Darber Hall as well as in the field.  He 

informed D.G. that they have been encircled. D.G. ordered 

them to control their respective troops. He came out from 

Darber Hall and proceeded towards signal sector. On his way to 

signal he also came to see a pick-up van standing near to 

‘®g¡u¡l¡’ of Noor Mohammad School and 2/3 soldiers with arms 

coming down therefrom. He also happened to meet with Maj. 

Mokbul, Maj. Gajjali near to swimming pool. They suggested 

him to put off Rank but he did not do that. He proceeded 

towards J.C.O’s Mess. He came to see 6/ 7 soldiers assaulting 

Maj. Gajjali. He hid himself besides a building. Therefrom, he 

came to hear a hue and cry and firing sound. After a while, he 
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came out and saw to carry dead body of Maj. Gajjali by a 

gunny bag by Naik Subeder Fajlul Karim, Habilder 

Anisuzzaman, Naik Wazed, Sepoy Motiur Rahman and some 

other BDR personnel. He overheard from some soldiers that 

kote of 36 and 13 Battalions have been broken down. Two 

J.C.O. took him to their mess. Later on 7/ 8 BDR soldiers 

assaulted him and took him to RSB building and thereafter 

Lance Naik Rezaul along with 3/ 4 soldiers took him to Line. 

Until recovery on 26.02.2009 he was thereat. Later on, he came 

to know from printing and electonic media that 14 members 

including DAD Towhid, DAD Habib, DAD Nasir, DAD Jalil 

and DAD Rahim Habilder Rafiq, Sepoy Momirujjaman, Sepoy 

Selim Reza and the condemner/appellant Sepoy Monir met 

with Hon’ble Prime Minister but they did not disclose of the 

killing activities they committed therein. 

In cross-examination on behalf of condemner /appellant 

he stated that he did not know father’s name and registration 

number of Monir Hossain. He denied the suggestion that on that 

day he did not perform his duty properly. He denied the 
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suggestion that he could not identify the condemner/appellant 

properly.  

P.W. 5 deposed that he joined BDR in the year 2007 

from Army and attended on 25.02.2009. He had his seat in the 

mid of officers row. Darber was started at 9 A.M. with the 

recitation from the holy Quarn. DG made speech on ‘X¡m i¡a 

LjÑp§Q£’ and thereafter on ‘smuggling’. At one stage D.G. tried to 

get support of the soldiers in support of his deliberation but he 

did not find any response. At that moment Sepoy Moyeen and 

Sepoy Kajol entered into Darber Hall with arms from left side 

of DG. Sepoy Moyeen came up on the stage and pointed arms 

towards DG. Under the situation soldiers stood up and there 

happened a hue and cry and soldiers began to run to and fro. He 

heard firing sound. BDR personnel were taking exist of Darber 

Hall by breaking down the glass of window to the north. He 

proceeded towards north field. He happened to meet with RP 

soldiers. He asked them about the occurrence but did not get 

any reply. He also came to see 10/ 12 soldiers to proceed 

towards Darber Hall with arms. He became afraid seeing their 

mood and went towards east, to the training shade. Thereafter, 
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he took shelter in a store room of a two storied building of 

Sadar Rifle Battalion. He found store man Radha there. He 

closed the door of the store room. He remained there for 13 

hours till 10.00 A.M. of the next date. He came to hear terrible 

firing sound therefrom. Storeman asked him repeatedly to leave 

the place. At 14.30 Storeman left the store room and put him 

under lock and key. At 15.30 hours 5/6 soldiers opened the door 

and brought him out from the store. Some were with arms and 

some were with lathi in their hands. On their interrogation he 

disclosed himself as soldier of 25 Battalion. They tightened 

him, snatched away his mobile and money back. They assaulted 

him with rifle on his shoulder and took plan to kill him. He 

sustained injury on his right eye and left knee. They assaulted 

him and took him to a nearest field. They made torture in 

different ways. At one time they kept him in a prison cell of 

quarter guard. They pressed him to record his statement in 

black and white. Afterwards on pressure he put down a 

statement at their instruction. He came to know afterwards that 

the said statement was send to electronic media for wide 

publication. At last he was rescued by a Member of Parliament. 
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He came to know, afterwards, from different sources including 

electronic media that at the leadership of DAD Towhid, DAD 

Rahim, DAD Jalil, DAD Nasir, DAD Habib, the 

condemner/appellant Signalman Monir, Sepoy 

Moniruzzaman, Habilder Rafiq, Sepoy Salim Reza, a group of 

14 members met with Hon’ble Prime Minister and pressed their 

charter of demands. Before the Prime Minister they concealed 

the atrocious activities of BDR personnel in Peelkhana, killing 

of 74 personnel including 57 Army Officers, damaging, looting 

of the properties and setting fire to the government vehicles. He 

further came to know that they committed the occurrence with 

preplan.  

In cross–examination on behalf of the 

condemner/appellant he stated that he had no knowledge of 

leaflet recovered on 21.02.2009. There were 800 BDR 

personnel in Panchagarh Battalion. Among them 94 personnel 

were sent to Peelkhana by the former commanding officer. He 

had no occasion to meet those 94 BDR personnel. He hailed 

from Rajshahi district. He denied the suggestion that he had his 

participation with rebellions and in order to save him he 
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deposed falsely implicating the accused. He denied the 

suggestion that accused Monir is an innocent man and he had 

no implication to the occurrence.  

 P.W.6 deposed that he joined in the army in 1982 and 

commissioned in the year 1983. Afterwards he served in 

different cantonments. He went on mission and joined in the 

BDR on 02.10.2006 as Western Desk Staff Officer of Rifle 

Security Unit of BDR Headquarter and co-ordinated the work 

of BDR of Khulna, Rajshahi, Dinajpur and Rangpur. He also 

was in charge of quarter master and also discharged 

administrative functions. Major Gajjali was in charge of Eastern 

Desk and co-ordinated the works of BDR of Mymensing, 

Dhaka, Sylhet, Comilla, Coxesbazar and hill districts. Besides 

he was also in charge of Adjustment and Accounts. On 

21.02.2009 at about 10.00 A.M. he was in his office. 

Commander Lt. Col. Ershad Ebnay Amin was also in his office. 

At that time zonal store officer Major Hossain Shahid Shahnaj 

informed him that a leaflet has been recovered from inside of 

Peelkhana. After a while his commander called him in his 

office and discussed over the matter. In the leaflet there was the 
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allegation against the activities of DG and Col. Mujib and in 

BDR no army officer is required. Commander told that DG 

instructed to prepare a counter leaflet and distributed the same 

on the following day. They prepared a note of counter leaflet. 

The points were of welfare activities in the BDR for last 3/ 4 

years. He was asked to inform Major Gazzali since he was 

absent at that time. Later on, he informed Gazzali over the 

matter. DG also talked with commanding officer. Commanding 

officer asked them to prepare counter leaflet on that day and 

asked Lt. Col. Sayeed, Lt. Col. Sajjad and other officers to 

collect information. Major Shahnewaz was asked to send 

information over ‘X¡m i¡a LjÑp§Q£’. Commanding officer and 

Shahnewaz thereafter went to Dhaka sector. He returned back 

to his office and asked others to collect information. Lt. Col. 

Sayeed asked him for a copy of the leaflet. He told him that it 

was available with Major Shahnewaz. He also collected the 

copy from Maj. Shahnewaz. On discussion with Shahnewaz he 

came to know that Salim Reza of 44 Battalion and Ekram of 24 

Battalion distributed the leaflet. Afterwards they had discussion 

with commanding officer (C.O.) over the matter. The 
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commanding officer replied that he had talk with DG and steps 

would be taken. Counter leaflet does not require. On 

25.02.2009 at 8.00 A.M. police sergeant Ahad, a relative of 

Maj. Gazzali informed them of recovery of a leaflet concerned 

with BDR matter at Farm gate. He informed it to the 

commanding officer. Maj. Gazzali confirmed that the leaflets 

recovered from Peelkhana and Farmgate are same. On 

25.02.2009 at 8.40 A.M. he together with Lt. Col. Amin and 

Maj. Gazzali went to Darbar Hall. Maj. Shahnewaz also 

followed them. Darber started at 9.00 A.M. with recital from 

holy Quarn. At about 9.30 when DG was delivering speech on 

‘X¡m i¡a Kg©m~Px’. BDR soldier Moyeen entered into Darber Hall 

and pointed arms towards DG. DG and DDG stood up. 

Meanwhile BDR personnel were running to and fro. At that 

time there occurred 1/2 round firing at south gate. DG asked the 

commanders to control their respective troops. He went towards 

west and availed exist by the window. He moved to the north 

towards dairy firm and afterwards crossing over the wall of the 

Peelkhana came to the residence of his brother at Dhanmondi. 

Later on, he came to Rifle squire and monitor what was 
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happening in Peelkhana. At about 3.00 P.M. on that day State 

Minister Jahangir Kabir Nanok, M.P. Azam and some others 

with white flag invited BDR personnel to talk with Prime 

Minister. After sometimes under the leadership of DAD 

Towhid, DAD Jalil, DAD Rahim, DAD Hafiz, DAD Nasir, 

Sepoy Salim Reza, the condemner/appellant Signalman 

Monir, Habilder Rafiq, Sepoy Salauddin, Sepoy Abul Kalam 

went to the office of Prime Minister. He came to know 

afterwards that at the time of discussion with the Hon’ble Prime 

Minister they concealed the ‘masacre’ the committed in 

Peelkhana.  

In cross-examination on behalf of Monir Hussain 

(Signalman), he stated that firing was made in the varanda of 

Darber Hall but he heard it from inside the Darber. He could 

not reach in the office so he came to dairy farm and remained 

there for 15/20 munities. Gate No.5 was 450 yard and Gate 

No.4 was 600 yards away from diary farm. Sensing the 

rebellion in BDR, Army officers and RAB assembled at Rifle 

Squire. He informed them of the occurrence and sought help 

and waited for instruction from the authority. He cannot 
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remember the name of female M.P. At the invitation of Prime 

Minister 14 members delegation went to the office of Prime 

Minister. There were 4 Battalions in Peelkhana but BDR 

personnel from other Battalions outside Dhaka also attended 

Darber Hall. He did not know Monir Hossain from earlier but 

he also did not witness any picture of BDR rebellion in T.V. He 

came to know that Monir Hossain went to the office of Prime 

Minister but he did not know with whom he took his seat. He 

denied the suggestion that Monir Hossain did not accompany 

the delegation to Prime Minister and that he deposed falsely 

against Monir Hossain. 

 P.W.7 deposed that he joined in the Army as 

commissioned officer in 1985. He had his posting in BDR at 

different times. In Feb, 2009 he was posted at 45 Rifle 

Battalion, Mymensingh. On the occasion of BDR week in the 

month of Feb, 2009 he was entrusted with distribution of 

invitation cards to the invitees and accordingly he joined BDR 

Headquarter on 24.02.2009. On his joining he had been 

attending office in Peelkhana from his residence at Nakhalpara. 

On 21.02.2009 some leaflets were distributed in BDR. Under 



 

 

2517 

the circumstances 11 Major in BDR were posted at important 

establishments and he was entrusted with the quarter guard. On 

24.02.2009 he was on duty at ground. While he was on duty he 

happened to meet with Maj. Shahnewaz at 10.00 hours. At that 

time Maj. Shahnewaz informed him of leaflet recovered on 

21.02.2009. He was reported that Sepoy Salim Reza, Sepoy 

Moyeen, Lance Naik Ekram circulated the leaflets and the 

leaflets were computer composed from Prime Coaching Centre 

of Zakir adjacent to gate No.5. At the end of his duty on 

24.02.2009 he returned to his residence. On 25.02.2009 he went 

out of residence for distributing invitation card to Abdul Malek, 

Member, Planning Commission and in order to receive envelop 

he went to Peelkhana. At about 9.30 he arrived at gate No.3 and 

heard firing from inside of BDR Headquarter. He came to see 

people running to and fro and he stopped thereat. He brought it 

to the notice of Lt. Col. Miraz. Lt. Col. Miraz instructed him to 

make a watch over it. Afterwards at evening he came at gate 

No.4. There he came to see political leaders to call for restoring 

peace and order. At 4.00 P.M. he came to see DAD Towhid, 

DAD Jalil, DAD Habib, DAD Rahim, DAD Nasir, Sepoy Salim 
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Reza, the condemner/appellant Sepoy Monir, Habilder Rafiq, 

Sepoy Moniruzzaman–a 14 members delegation was moving to 

meet with Prime Mimnister. At the instruction of commander 

he came back to Mymensing at 9.50 P.M. Later on, he came to 

know that 74 person along with 57 army officers were killed in 

Peelkhana. The delegate leaded by DAD Towhid concealed the 

killing of the officers from the Prime Minister.  

In cross-examination on behalf of the 

condemner/appellant, he denied the suggestion that the 

occurrence took place for the cause of grouping among the 

BDR officers and that he belonged to DG group of BDR and 

that he deposed falsely at the instance of prosecution.  

 P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 

Darber started at 9.00 A.M. Initially DG exchanged greetings. 

At about 9.30 when DG was delivering his statement over ‘X¡m 

i¡a LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel, Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 
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arms towards DG. Sepoy Kajal of 44 Battalion also entered into 

Darber Hall with arms. DDG had his seat on the left side of 

DG. DDG caught hold Moyeen Uddin. Other officers disarmed 

him. Sepoy Moyeen fell down on the stage. Afterwards he 

heard a firing and instantly BDR personnel make a sound 

‘Rv‡MvÕ. There happened violence in Darber. Some BDR 

personnel stood up. DG tried to cool down them but BDR 

personnel attempted to leave Darber. Some BDR personnel pull 

down the glass of windows. He came to hear firing sound from 

outside Darber. Firing sound was increasing gradually. DG also 

directed the commanders to control their respective troops. At 

one time senior officers took DG behind the screen of the stage. 

When firing was coming inside Darber Hall, all lay down on 

the floor. Darber Hall became empty. He was observing all 

taking shelter behind the stage. All on a sudden, 10/15 BDR 

personnel entered into Darber Hall with arms and made firing 

indiscriminately and asked all officers under shelter to come 

out. The BDR personnel took 10/15 officers at gun point and 

uprising hands to outside Darber Hall. He heard heavy firing 

outside Darber Hall. A few minutes after, Sepoy Salim of 44 
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Battalion appeared near to the stage with arms and megaphone 

and asked the officers behind the stage to come out, failing 

which he threatened their life. DG and DDG along with10/12 

officers came out from behind the screen of the stage. Sepoy 

Salim rebuked them and ordered to go one by one. They 

proceeded towards west following a line. At that time beside 

Sepoy Salim Reza, Sepoy Sajjad Hossain of 13 Battalion, 

Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul of 44 Battalion 

and Lance Naik Emran of 24 Battalion and some other BDR 

personnel were there with arms. As soon as they reached near to 

the west gate they made heavy firing on them. The officers tried 

to escape. He came to see Sepoy Salim Reza, Sepoy Atoar of 

44 Battalion, Sepoy Ibrahim, Sepoy Obaidul, Sepoy Rafiqul, 

Sepoy Sajjad, Lance Naik Iqbal of 24 Battalion and some other 

to fire on them. Sensing the consequence of Darber Hall he 

came out. He arrived at in front of the family quarter and 

thereafter he left Peelkhana crossing boundary wall. Later on, 

he came to know from printing and electronic media that under 

the leadership of DAD Towhid, DAD RAhim, DAD Hasib, 

DAD Jalil, DAD Nasim, Habilder Salim, Naik Salim, Sepoy 



 

 

2521 

Salim Reza, Habilder Rafiq, Naik Safi, Sepoy Razzaq, Sepoy 

Nazrul, the condemner/appellant Sepoy Monir in total 14 

members delegation had a sitting with Prime Minister but they 

concealed the killing of army officers in Peelkhana. Besides 

killing of 57 army officers, BDR personnel looted magazine, 

kote and different items from the residences and set fire.  

In cross-examination on behalf of the 

condemner/appellant he stated that from Darber Hall he went to 

the residence of Mr. Rouf. He had talk with Lt. Col. Shahriar. 

There was a kitchen behind Darber Hall. There was a wash 

room beside the place where they took shelter. He denied the 

suggestion that the BDR personnel went to Hon’ble Prime 

Minister to save their life.  

P.W.111 deposed that on 25.02.2009 at 9.00 A.M. he 

went to Darber. At about 9.30 A.M. Sepoy Kajal and Moyeen 

entered into Darber with arms and pointed arms towards DG. 

At that moment he heard firing. He also came out from Darber 

and on his way to Battalion a soldier put off his rank and badge. 

He proceeded towards JCO mess and on his way he happened 

to meet with Sepoy Miraj.  Miraj took him in his room. He was 
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given uniform of JCO and he put on that dress. The rebellions 

asked him to come out. They kept him under lock and key. He 

remained in that room till 4.30 of 26.02.2009 and afterwards by 

a pickup he left through gate No.4. Afterwards he came to 

know that at the leadership of DAD Towhid, DAD Rahim, 

Sergeant Rafiq, the condemner/appellant Sepoy Monir, 

Sepoy Salim Reza and some others, a 14 members delegation 

went to Prime Minister but they concealed the fact of massacre 

in Peelkhana. The above rebellions made a plan and executed 

the massacre in Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant he stated that he cannot say whether on 

the date of occurrence Minister and Whip Azam came to 

Peelkhana at the instruction of Prime Minister and they took 

BDR personnel to the office of the Prime Minister. He cannot 

say of general mercy He denied the suggestion that he deposed 

falsely against the accused.  

P.W.301 deposed that he performed as Chief of Air force 

from 08.04.2007 to 12.06.2012. On 25.02.2009 at about 9.30 

Security Adviser of the Prime Minister Maj. General Tarique 
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Ahmed Siddique informed him of some incident of disorder in 

Peelkhana and asked him whether any helicopter is available 

for flying. He replied in affirmative and sent two helicopters at 

10.30 A.M. under wing commander Fakharuddin and Nabi. 

They informed him over radio of the rebellion activities of 

BDR in Peelkhana. He instructed to fly over 3000/5000ʹ height. 

One helicopter sustained bullet injury by the fire of BDR 

rebellions and caused damaged to it’s fuel tank. At 1/130 P.M. 

he send another helicopter by Sqn. Leader Harun and Flight Lt. 

Rahian for moving all around and to observe on BDR 

Headquarter. He communicated the message send by the pilots 

to Maj. General Tarique Ahmed Siddique, the security adviser 

of the Prime Minister. At about 1.00 P.M. he went to office of 

the Prime Minister at Jamuna. There he happened to meet with 

Army and Naval Chiefs and Maj. General Tareq Ahmed 

Siddique. Prime Minister held a meeting with them and talked 

with them how to settle or control the situation. They expressed 

their instant readiness to resolve the situation. During the 

course of discussion Prime Minister informed them of a 

delegate of BDR rebellions for discussion at about 3.45/4.00 
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hours. They came to know that some BDR personnel arrived at 

Jamuna. The three chiefs were called to seat together in a room. 

On entering into the room he came to see a delegate of 12/14 

members under DAD Touhid waiting there. Among the 

delegate members- DAD Jalil, DAD Nasir, DAD Rahim, DAD 

Habib, Havilder Rafiq, Sepoy Salim Reza, the 

condemner/appellant Sepoy Monir, Sepoy Moniruzzaman 

along with others were present. He also found there agriculture 

Minister Motia Chowdhury, Advocate Sahara Khatoon, Sheikh 

Selim M.P. , Jahangir Kabir Nanak M.P., Mirza Azam M.P. 

with the Prime Minister there. The BDR personnel were found 

in excited mood and talking with harsh language. Prime 

Minister asked them to surrender arms and release the army 

officers and their family members instantly otherwise three 

chiefs (pointing them) will proceed for deterrent action. During 

the course of discussion delegate members did not disclose of 

any causalities they committed to the army officers. On 

repeated queries by the Prime Minister they concealed the 

occurrence of causing death to 74 persons including 57 army 

officers intentionally. After discussion at about 5/5.30 P.M. 
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they left from Peelkhana for surrender along with Mr. Nanok 

and Mr. Mirza Azam.  

In cross-examination on behalf of the condemner 

/appellant he stated that he deposed before I.O. on 14.03.2010. 

He came to know of the occurrence at about 9.30 on 25.02.2009 

over telephone from security adviser of the Prime Minister. 

There was no telegraphy for detail message and information. 

On receiving message he had no talk either with Home Ministry 

or I.G.P. nor he took seat together with other Chiefs. At that 

time Prime Minister herself in charge of the defence Ministry. 

He sent five helicopters for the purpose. Prior to that he had no 

talk with defence Minister. He send two helicopters for 

observing the situation in Peelkhana and 3rd one for dropping 

leaflets. He sent the above helicopters at 10.30, 10.45 and 12.15 

respectively. He had no talk with any Minister or Adviser of the 

government prior to distribution of the leaflets. He was not 

aware of the contents of the leaflets and where it were printed. 

He did not obtain prior permission of the Prime Minister for 

dropping leaflet. He did not obtain any instruction from Home 

Ministry or Army Chief prior to fly over helicopter. He went to 
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the office of Prime Minister at 1.45/2.00 hours. Prior to the 

meeting with the Prime Minister he happened to meet with 

Army Chief Moin-U-Ahmed. But he did not told him of 

recovery of dead bodies of Col. Mujib and Lt. Col. Enayet at 

2.00 P.M. Army chief reported in his report of sustaining bullet 

injury of two army officers at new market area at about 

11.00/12.00 hours on 25.02.2009 but he did not disclose it to 

them while they were in the office of the Prime Minister at 

Jamuna. He denied the suggestion that he did not communicate 

any information time to time to Security Advisor. He had no 

talk with agriculture Minister, Home Minister, State Minister, 

Sheikh Salim M.P. and Mirza Azam M.P. on 25.02.2009. Prime 

Minister held meeting with them- three chiefs along with her 

Security Adviser exclusively. They were not given any list of 

the delegate members of the BDR rebellions. He denied the 

suggestion that he did not see the BDR person in excited mood 

and to talk in harsh language before the Prime Minister and he 

did not go to the Prime Minister Office at his own accord and 

that he deposed falsely.  
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P.W.316 deposed that at the time of occurrence he was 

the Inspector General of Police. On 25.02.2009 while he was in 

his office D.G. RAB informed him of the occurrence of firing 

in BDR. He informed that to Home Minister. Home Minister 

ordered him to take necessary steps. He directed DMP 

Commissioner to depute police force. Home Minister informed 

him of discussion of the Prime Minister with the Chiefs. He 

also came to know that State Minister Nanok and Whip Mirza 

Azam have been entrusted to settle the problem. He went to 

police control room at 10.30 and try to know everything. 

Thereafter being instructed he went to Jamuna. At about 4.00 

P.M. 12/14 BDR personnel with State Minister Nanok and 

Whip Azam came at Jamuna. Among the BDR personnel, who 

came at Jamuna were DAD Touhid, DAD Nasir, DAD Jalil, 

DAD Rahim, Sepoy Salim Reza and the condemner/appellant 

Monir. From Jamuna they came at gate No.4 of BDR. At about 

12.00 on the night under agreement of surrendering of BDR 

personnel he along with Home Minister, State Minister of Law 

entered into BDR Headquarter. The rebellions guided them. 

They had arms with them and in excited mood. They took them 



 

 

2528 

to the parade ground but the rebellions refused to surrender 

until their demands are fulfilled.  

No cross-examination was made on behalf of the 

condemner/appellant.  

P.W.336 deposed that he recorded the confessional 

statement of the condemner/appellant on 01.06.2009 in 

compliance with the provisions of Section 164 of the Code of 

Criminal Procedure. He identified the statement exhibit 469 and 

his signatures 469/1 series.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

follow the provisions of Section 164 of the Code of Criminal 

Procedure in recording the statement of the 

condemner/appellant. He denied the suggestion that he did not 

appraise the column 5 to the condemner/appellant and that 

condemner/appellant did not make any confession.  

P.W. 477 deposed that on 4.10.2009 A.S.P Ranakul 

showed him the video footage taken on 26.02.2009 and from 

video footage he identified the condemner/appellant 74520 

Monir Hossain. He identified the still picture of Monir Hossain 
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from video footage as exhibit CXLI and his signature exhibit 

CXLI-A. 

In cross-examination on behalf of the 

condemner/appellant he stated that in the picture there is no 

helmet and arms. Picture was taken in the office of Prime 

Minister. In the picture the date was 26.02.2009 at 7.52. He 

denied the suggestion that the picture was edited later on and 

that there is no reference of case number and signature of I.O 

and that the picture is not of Monir Hossain.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.05.2009. He denied the 

suggestion that none of the witnessess deposed against the 

appellant and that he obtained the confession of the appellant by 

way of oppression. He recorded the statement of Maj. Gen. 

Joynal Abedin and seized the list who visited the Prime 

Minister’s Office. The name of the appellant did not appear in 

that list. 14 persons went to the Office of Prime Minister. In the 

list there was the name of 12 persons. The presence of the 

appellant appeared in video footage and besides he had his 
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confession. He denied the suggestion that the appellant did not 

visit the Office of the Prime Minister and that he implicated 

him falsely.  

The Confessional Statement of the Signalmen Md. Monir 

Hossain runs as under- 

“Avwg 2005 mv‡j BDR G PvKzix wbB| MZ 25/2/09 Zvs Avwg BDR 

wcjLvbv wQjvg Ges H Zvwi‡Li c~e©eZx© ỳB gvm n‡Z †gm wmcvnx iæ‡c 

BDR wcjLvbvq wQjvg| MZ 25/2/09 Zvs mKvj 7Uv n‡Z bv Í̄v ˆZix 

‡`Lvïbv KiwQjvg| Abygvb mKvj 9.30 Uvi w`‡K ˆmwbK‡`i g‡a¨ bv Í̄v 

weZi‡bi mgq †`wL †jvKRb Pviw`K †_‡K QzUvQzwU Ki‡Q Ges ¸wji kã 

ïwb| ïwb †h `ievi n‡j †Mvjgvj n‡”Q| ¸wji f‡q Avwg †g‡mi 

‡÷viiæ‡g jywK‡q _vwK| †ejv 11 Uvi w`‡K gvB‡K mevB‡K A ¿̄ nv‡Z 

wb‡Z wb‡ ©̀k †`Iqv nq Ges ejv nq †h Lvwj nv‡Z _vKv Zv‡K ¸wj Kiv 

n‡e| Ae ’̄v †eMwZK †`‡L Avwg cvwj‡q evox P‡j hvIqvi wm×všÍ wbB| 

†ejv 3 Uvi w`‡K †óvi n‡Z †ei n‡j 3 Rb gy‡Lvk civ BDR G‡m A ¿̄ 

bv _vKvq eKvewK K‡i| wKj _vào I eyU w`‡q jvw_ gv‡i| Zviv Avgv‡K 

4 bs †MU, BDR G wb‡q hvq| ‡mLv‡b msm` m`m¨‡`i Mvox wQj| 

GKRb eq¯‹ msm` e‡j †h, cÖavbgš¿xi Kv‡Q BDR Gi hviv hv‡e Zv‡`i 

g‡a¨ Rywbqi GKRb _vK| ZLb gy‡Lvm civ H wZb Rb Avgv‡K †h‡Z 

e‡j| Avwg †h‡Z ivRx bv n‡j Zviv bv †M‡j nZ¨vi ûgwK †`q| Zvici 
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Avwg GKwU gvB‡µv ev‡m Ab¨‡`i mv‡_ cÖavbgwš¿i ILv‡b hvB| Avgv‡`i 

mv‡_ DAD iwng wQj| Ab¨iv AcwiwPZ| cÖavbgš¿xi mv‡_ Zv‡`i K_v 

nq| wewfbœ `vex `vIqvi K_v GKRb ˆmwbK wjwLZiæ‡c gvbbxq 

cÖavbgš¿xi Kv‡Q cÖ̀ vb K‡i| wZwb BDR m`m¨‡`i A ¿̄ Z¨v‡Mi wb‡ ©̀k 

‡`b Ges mvaviY ¶gvi K_v e‡jb| ILvb n‡Z wcjLvbvq wdwi| iv‡Z 

c~‡e©K H †÷v‡i jywK‡q _vwK| 26/2/09 Zvs mKvj 6.30 Uvq BDR Gi 

cÖvPxi UcwK‡q cvwj‡q P‡j hvq| c‡i T.V. ‡Z †Nvlbv ‡`‡L 1/3/09 

Zvs Avevnwb gvV, avbgwÛ‡Z hvB| Avgv‡K †diZ †`q| 3/3/09 Zvs 

wcjLvbvq †hvM`vb Kwi|” 

The Confessional Statement of co-accused DAD 

Tauhidul Alam runs as under- 

“Avgvi fvicÖvß AwabvqK †gRi †gv Í̄vK gvngy` Avgv‡K Awd‡m †W‡K 

e†jb †h, GKUv wjd‡jU Qvov n‡q‡Q, G wel‡q wK Rv‡bb ? Avwg wKQz 

Rvwb bv ewj| wZwb ZLb e‡jb, wVK Av‡Q, bv Rvb‡j GKUv KwgwU MVb 

K‡ib| Gici Avwg wb‡R mfvcwZ n‡q 4/5 R‡bi GKwU KwgwU MVb 

Kwi| H KwgwU‡Z Avwg mn wmwbqi ‡RwmI my‡e`vi gybwm Rvnv½xi, we 

GBP Gg nwej`vi Zv‡iK, Aviwc Gbwm I (bvg g‡b bvB) I Avi 2/1 

Rb wmcvnx (bvg g‡b bvB) wQjvg| Avgiv KwgwUi †jvKRb NUbv wel‡q 

Z`viKx Kwi| 25/2/09 Bs ZvwiL Avwg mKvj 7.45 Uvi w`‡K Awd‡m 

Avwm| H mgq Awd‡m wmwbqi †RwmI Rvnv½xi, we,GBP, Gg, nvwej`vi 

Zv‡iK, wKDK¬vK©  nvwej`vi iwdK, †ikb K¬vK© nvwej`vi Gbvgyj I 

Ab¨vb¨ K¬vK©iv wQj| Avgvi ivbvi wmcvnx Zzwnb Awd‡m WvK dvBj w`‡j 

†mUv Avwg †`wL| Avgvi AwabvqK †gRi †gv Í̄vK gvngy` †K mKvj 
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Abygvb 8.30 Uvi w`‡K Avwg `iev‡i hve wKbv wR‡Ám Ki‡j wZwb e‡jb 

†h, Avgvi `iKvi †bB, Avcwb †m±i KgvÛvi m‡¤§j‡bi wU-‡eª‡Ki e¨e ’̄v 

K‡ib| ZLb Avwg Awd‡m _vwK| mKvj 11.00 Uvi w`‡K ‡m±i KgvÛvi 

m‡¤§jb nevi K_v wQj| Avwg 10.00 Uvi w`‡K m‡¤§j‡b wM‡q wU †eª‡Ki 

e¨e ’̄v Kivi Rb¨ wPšÍv K‡i Awd‡m _vwK I KvR Kwi| 

 

Abygvb 9.30 Uvi w`‡K nVvr ¸wji kã ïwb Ges wPrKvi †PuPv‡gwP ïb‡Z 

cvB| Avgv‡`i m`i ivB‡dj e¨v‡Uwjqv‡bi Awdm †_‡K `ievi nj 200 

†_‡K 250 MR ~̀‡i| kã ï‡b Avwg Awd‡mi mvg‡bi †MB‡U Avwm| Avwg 

†mLv‡b Ae ’̄vb Kv‡j 8/10 MR  ~̀‡i †`wL K‡qKRb wmcvnx †gRi Avmv` 

†K wKjNywl gvi‡Q| Avwg Zv‡`i wPwb bv| Avwg Avgvi e¨v‡Uwjqv‡bi 2 

Rb ˆmwbK‡K wb‡q †gRi Avmv` †K Zv‡`i KvQ †_‡K mwi‡q G‡b 

Avgv‡`i e¨v‡Uwjqv‡bi Awabvq‡Ki Awdm †`vZjvq ivwL| Gi wKQz¶b 

c‡i GKRb †jwW Wv³vi †j: K‡b©j (bvg g‡b bvB, Av‡M †`wL bvB) G‡m 

Avgv‡`i Awabvq‡Ki iæ‡g AvkÖq †bq| G mgq Avwg wb‡P `iRv Rvbvjv 

fv½vi kã, ¸wji kã cvB Ges ‰mwbK‡`i fv½Pzi Ki‡Z Ki‡Z †`vZjvq 

D‡V Avmvi kã cvB| Gi Av‡M †gRi †gv Í̄vK gvngy` Avgv‡K †dvb K‡i 

K‡qKRb †jvK‡K cvVv‡bvi Rb¨ e‡jb| Avwg ‡jvK cvVv‡bvi Rb¨ wmwbqi 

†RwmI, we,GBP,Gg G‡`i †LuvR Ki‡j KvD‡K Lyuy‡R cvB bvB| Gici 

†gRi †gv Í̄vK m¨vi Avevi †dvb K‡i wZwb wWwRi †¯úkvj wUg QRFT 

(Quick Rescure Force) cvVv‡Z  e‡jb| Avwg ewj †h, m¨vi Zviv 

`iev‡i ev `ievi GjvKvq Av‡Qb| †h‡nZz †mUv wWwRi `iKvi| Avwg Gi 

wKQz¶b ci †LuvR †bqvi Rb¨ m¨v‡ii †gvevB‡j †dvb Ki‡j  †Kvb 

response cvB bvB| Gici †gRi †gv Í̄vK m¨v‡ii †dvb †_‡K †Kvb 

†dvb cvB bvB| 
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‡jwW Wv³vi †j: K‡b©j (bvg g‡b bvB) Avgv‡`i Awabvq‡Ki iæ‡g AvkÖq 

‡bqvi 4/5 wgwbU c‡i ˆmwbKiv wbP †_‡K †Mvjv¸wj Ki‡Z Ki‡Z, fvsPzi 

Ki‡Z Ki‡Z †`vZjvq D‡V Av‡m| Avwg ZLb Awabvq‡Ki Awd‡mi 

`iRvi mvg‡b wM‡q `vovB| Zviv Avgv‡K MvwjMvjvR K‡i jvw_ †g‡i 

eviv›`vq †d‡j †`q| ỳBRb ‰mwbK Avgv‡K DwV‡q P‡j †h‡Z ej‡j Avwg 

†`Š‡o Qv‡` P‡j hvB| †gRi Avgv‡`i wK n‡q‡Q Avwg Rvwb bv| c‡i 

ï‡bwQ Zv‡K †g‡i †djv n‡q‡Q| Qv‡` wM‡q Avwg nvwej`vi Zv‡iK mn 

Ab¨vb¨ ‰mwbK‡K cvB| wb‡Pi ˆmwbKiv Avi Qv‡` Av‡m bvB| mKvj 

Abygvb 10.00 Uvi Av‡M i¨v‡ei bv‡qK K¬vK© Aveyj Kvjvg, wewW Avi 

m`m¨ Avgv‡K †dvb K‡i e‡j †h, m¨vi i¨ve wcjLvbvq hv‡e, ‡mLv‡b 

we.wW.Avi bvI †h‡Z cv‡i| Avwg Zvi Rev‡e †Zgb wKQz ewj bvB| Gi 

gv‡S Avgvi AvZ¥xq ¯̂R‡biv Avgv‡K †dvb K‡i cwiw ’̄wZ Rvb‡Z Pvq| 

†KvU© evwo Kywgjøv †_‡K Avgvi e¨vP‡gU wW,G,wW †mvnive Avgv‡K †dvb 

K‡i| mvZ¶xiv †_‡K m¤¢eZ †gRi Avwmd Avgv‡K †dvb K‡i Mvwo A_ev 

†gU msµvšÍ wel‡q| Qv‡` _vKv Ae ’̄vq CMH ‡_‡K †gRi mv‡jK 

Avgv‡K †dvb K‡i cwiw ’̄wZ Rvb‡Z PvB‡j Avwg ewj m¨vi| Avwg m`i 

ivB‡d‡ji Qv‡` wmwo N‡i AvwQ| NUbv wK NU‡Q mwVK Rvwb bv| H mgq 

wcjLvbvi AvKv‡k †nwjKÞvi Do‡Z †`wL| N›Uv †`‡oK c‡i †nwjKÞvi 

Do‡Z †`‡L Avwg wmcvnx evkv‡ii mnvqZvq euvk I cvwbi cvBc a‡i wb‡P 

†b‡g Avwm| Gici Avwg Awd‡mi wZb Zjvi Uq‡j‡U hvB| †mLv‡b 

wmcvnx K¬vK© nv`x K¨vUvMix-C (Amy ’̄) jyKv‡bv wQj| Gi g‡a¨ 2 Rb 

ˆmwbK †j: K‡Y©j Kvgiæ¾vgvb‡K wZb Zjvi Uq‡j‡U wb‡q Av‡m| m¨vi‡K 

Uq‡j‡U XzwK‡q w`‡q Avwg Uq‡j‡Ui †M‡U `vwo‡q _vwK| m¨v‡ii Kv‡Q 

ïb‡Z cvB †h, wmcvnxiv †ek wKQz Awdmvi‡K †g‡i †d‡j‡Q, m¤¢eZ wWwR 

m¨vi‡K I †g‡i †d‡j‡Q| Avwg Uq‡j‡U `vwo‡q _vKvKv‡j Avgv‡`i 

e¨v‡Uwjqv‡bi nvwej`vi w``vi 3/4 Rb A ¿̄avix we.wW.Avi mn Av‡m| 

nvwej`vi w``v‡ii Kv‡Q A ¿̄ wQj| wK A ¿̄ wQj ‡Lqvj bvB| Zviv Avgv‡K 

†`‡L P‡j hvq| †j: K‡Y©j Kvgiæ¾vgvb Avgvi †gvevBj †_‡K †ek K‡qK 
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RvqMvq †dvb K‡ib| weKvj Abygvb 3.30 Uv ch©šÍ Avgiv wZb Zjvi 

Uq‡j‡U _vwK| wW.G.wW iwng Avgv‡K LuyR‡Z Av‡m| GKRb ˆmwb‡Ki 

gva¨‡g msev` †c‡q Avwg †`vZjvq bvwg| wW.G.wW iwng Avgv‡K 

cÖavbgš¿xi `ß‡i †h‡Z e‡j| iwn‡gi mv‡_ GKRb mk ¿̄ ˆmwbK wQj| 

Avwg ewj †h, Avwg mKvj ‡_‡K GLv‡b AvwQ| Avwg †Zv NUbvi wKQzB 

Rvwb bv| Avwg cÖavbgš¿xi Kv‡Q wM‡q wK eje| Avwg GK_v ejvi ci 

wW.G.wW iwng e‡jb †h, Avcwb †M‡j hv‡eb bq‡Zv ˆmwbKiv G‡m 

Avcbv‡K ¸wj Ki‡e| Gici Avwg iwng‡K wb‡q wZb Zjvq Kvgiæ¾vgvb 

m¨v‡ii Kv‡Q hvB Ges GB K_v ewj| Kvgiæ¾vgvb m¨vi wW.G.wW iwn‡gi 

c~‡e©i †m±i KgvÛvi wQ‡jb| wW.G.wW iwng Kvgiæ¾vgvb m¨vi‡K †`vqv 

ci‡Z e‡jb Ges e‡jb †h, eva¨ n‡q cÖavbgš¿xi Kv‡Q hvw”Q| Avgv‡`i 

Rb¨ †`vqv Ki‡eb| Avwg wZb Zjvq Uq‡j‡U _vKvKv‡j Avgvi ¿̄x †dvb 

K‡i Rvbvq †h, A ¿̄avix ˆmwbKiv Avgvi evmvi `iRv †f‡½ †fZ‡i Xz‡K 

Avgvi †LuvR Ki‡Q| Gici Avwg wW.G.wW iwng mn wcjLvbvi 4 bs †M‡U 

hvB| †mLv‡b ‰mwbK‡`i ewj †h, Avwg NUbvi wel‡q wKQzB Rvwb bv| wK 

Kvi‡b †Zvgiv NUvB‡Qv Rvwb bv| †Zvgv‡`i `vex `vIqv wel‡q wKQy Rvwb 

bv| cÖavbgš¿xi Kv‡Q Avwg wK eje| †Zvgv‡`i `vex `vIqv wel‡q hviv 

ej‡Z PvI Zviv Avm| Gici Avgiv 5 Rb wW.G.wW I 8/9 Rb ˆmwbK 

mn 4 bs †M‡Ui evB‡i hvB| †mLv‡b ûBc wgR©v AvRg, gš¿x Rvnv½xi 

Kwei bvbK, Ggwc e¨vwióvi dR‡j b~i Zvcm wQj| Zv‡`i mv‡_ Avgiv 

Mvwo‡Z K‡i cÖavbgš¿xi evmfeb hgybv‡Z hvB| cÖavbgš¿xi mv‡_ 

mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, wWGwW Rwjj, wWGwW 

nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, wmcvnx gwbi mn Av‡iv 

K‡qKRb wQj| Avgiv 4.30 Uvi w`‡K cÖavbgš¿xi mv‡_ Av‡jvPbv ïiæ 

Kwi| Av‡jvPbvi ïiæ‡Z wmcvnx †mwjg I bv‡qK iwdK e‡j †h, †bŠ, 

wegvb I †mbvevwnbxi †Kvb Awdmvi _vK‡j K_v n‡e bv| ZLb 

cÖavbgš¿xi Bkvivq †cvlvK cwiwnZ Awdmviiv P‡j hvq| Zvici wmcvnx 

†mwjg I bv‡qK iwdK cÖavbgš¿xi mv‡_ K_v e‡j Ges Zv‡`i `vex 
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DÌvcb K‡i e‡j †h, (1) kZfvM †ikb w`‡Z n‡e (2) wewWAv‡ii wbR¯̂ 

we.wm.Gm K¨vWvi Awdmvi w`‡Z n‡e (3) mxgvšÍ fvZv evov‡Z n‡e (4) 

UvBg †¯‹j w`‡Z n‡e (5) we‡`‡k wgk‡b hvevi my‡hvM w`‡Z n‡e Ges (6) 

wcjLvbvi NUbvq mvaviY ¶gv Ki‡Z n‡e| cÖavbgš¿x ˆah© mnKv‡i `vex 

`vIqvi K_v †kv‡bb Ges `vwe `vIqvi ch©vqµ‡g c~iY Kiv n‡e Ges 

mvaviY ¶gvi cÖwZkÖæwZ w`‡q A ¿̄ Rgv w`‡q e¨viv‡K wd‡i hvevi Rb¨ Ges 

wRw¤§ Awdmvi I Zv‡`i cwiev‡ii m`m¨‡`i gyw³ †`qvi wb‡ ©̀k †`b| 

cÖavbgš¿xi evmfeb †_‡K †ei n‡q Avwg wgwWqvi mv‡_ K_v ewj †h, 

cÖavbgš¿x Avgv‡`i `vex †g‡b wb‡q‡Qb Ges ch©vqµ‡g Zv c~iY Ki‡eb 

Ges mvaviY ¶gv †NvlYv K‡i‡Qb| Gici mÜ¨vi w`‡K wewWAvi 

wcjLvbvi 4 bs †M‡U †cŠ‡Q Dcw ’̄Z ˆmwbK‡`i‡K cÖavbgš¿xi cÖwZkÖæwZi 

K_v ewj Ges mevB‡K A ¿̄ Rgv w`‡q wRw¤§‡`i †Q‡o w`‡Z ewj| mk ¿̄ 

wmcvnxiv cªavbgš¿xi wjwLZ cÖwZkÖæwZ Pvq| wKQz¶Y ci wgR©v AvRg, 

†gRi iwe (cÖavbgš¿xi Kvh©vj‡q Kg©iZ), Aemi cÖvß †gRi nvwdR 

(wgR©vcyi Dc‡Rjv AvIqvgx jx‡Mi mvaviY m¤úv`K) Avgvi ‡gvevB‡j 

†dvb K‡i wcjLvbvi Awdmvi †KvqvU©v‡ii _vKv gwnjv wRw¤§‡`i ¯̂cwiev‡i 

Qvovi Rb¨ e‡j| Avwg Zvr¶wYKfv‡e G wel‡q †Kvb e¨e ’̄v wb‡Z cvwi 

bvB| ivZ mv‡o AvUUv ch©šÍ A ¿̄ Rgv bv †`qvq Ges gwnjv wRw¤§‡`i bv 

Qvovq gvbbxq ¯̂ivóªgš¿x mv‡niv LvZzb, gš¿x wgR©v AvRg I Rvnv½xi Kwei 

bvbK mn ivB‡dj †¯‹vqv‡ii cv‡k Av¤̂vjv †nv‡U‡j Av‡jvPbvq emvi 

Aby‡iva Ki‡j Avwg K‡qKRb wewWAvi m`m¨mn Av‡jvPbvq ewm| Avgvi 

mv‡_ wW.G.wW iwng I wmcvnx Kvgvj wQj| Av‡jvPbv †k‡l Avwg Avevi 4 

bs †M‡U hvB| ZLb wewWAvi‡`i wewfbœ Rb wewfbœ K_v ej‡Z _v‡K Ges 

Zviv Lye D‡ËwRZ fve †`Lvq| ivZ Abygvb 1.00 Uvi w`‡K ¯̂ivóªgš¿x 

wcjLvbvq cÖ‡ek K‡ib Ges Zvi Dcw ’̄wZ‡Z wKQz A ¿̄ Rgv nq| ¯̂ivóªgš¿x 

Zvi mv‡_ K‡qKwU wRw¤§ cwievi †ei K‡i Av‡bb| Avwg I wW.G.wW iwng 

Av¤̂vjv †nv‡U‡j ivwÎ hvcb Kwi| wmcvnx Kvgvj I Avgv‡`i mv‡_ wQj|  
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26/2/09 Bs ZvwiL mKvj 7.00 Uvi w`‡K Avwg wcjLvbvq hvB| mKvj 

8.30/9.00 Uvi w`‡K gš¿x †eMg gwZqv †PŠayix, Rvnv½xi Kwei bvbK, 

wgR©v AvRg Giv Av‡mb| Zv‡`i wb‡q wcjLvbvq cÖ‡ek Kwi| Zviv Abygvb 

9.30 NwUKvi g‡a¨ A ¿̄ Rgv w`‡q wRw¤§‡`i Qvovi ZvwM` †`b| Avwg 

Avgvi m‡½i †jvKRb ỳcyi 2.00 Uv ch©šÍ mgq †P‡q †bB| Gici Avwg 

wcjLvbvq Xz‡K wcKAv‡c gvBK jvwM‡q wcjLvbvq Ny‡i Ny‡i ˆmwbK‡`i 

A ¿̄ Rgv w`‡Z ewj| wcKAv‡ci WªvBfvi ‡K wQj g‡b bvB| wcKAv‡ci 

‡cQ‡b wZb/Pvi Rb A ¿̄avix ˆmwbK wQj| ZvivB gvBwKs KiwQj| Gici 

wewWAvi ˆmwbKiv A ¿̄ Rgv w`‡Z ïiæ K‡i| weKvj 3.00 Uvi g‡a¨ 

AwaKvsk A ¿̄ Rgv nq| mÜ¨vi w`‡K ¯̂ivóªgš¿x Av‡mb| Zvi Kv‡Q 

A ¿̄vMv‡ii Pvwe †`qv nq| wZwb Mvwo †hv‡M d¨vwgwj †KvqvU©v‡i hvb Ges 

gvBwKs K‡ib| ZLb †mLv‡b Avi †KD wQj bv| Gi Av‡MB wRw¤§iv gyw³ 

cvq| ivZ 9.00 Uvi w`‡K i¨v‡ei †gRi nvwdR I †gRi iæwg Av‡mb| 

Avwg Zv‡`i‡K `ievi nj mn wewfbœ ’̄vb †`LvB| ivZ 2.30 Uvi w`‡K 

evmvq hvB| 27/2/09 ZvwiL Nyg †_‡K D‡V 7.30 Uvi w`‡K m`i `ß‡i 

Avwm| cywj‡ki R‡q›U Kwgkbvi Rwmg m¨vi Avgv‡K †`Lv Ki‡Z ej‡j 

Avwg Zvi m‡½ †`Lv Kwi| wZwb Rvbvb mKvj 9.30 Uvq Avwg© G‡m 

wcjLvbv Zj−vkx Ki‡e| wZwb wcjLvbvq _vKv wewWAvi m`m¨‡`i 

GK ’̄v‡b Rgv‡qZ Ki‡Z e‡jb| Avwg I wW,G,wW iwng Zvi K_vgZ 

gvBwKs K‡i wewW Avi m`m¨‡`i nvmcvZv‡j Rgv‡qZ n‡Z ewj| mKvj 

9.15 Uvi w`‡K †gRi iwe †dvb K‡i Avgvi Ae ’̄vb †R‡b †bb| Zviv 

†mLv‡b Avm‡j wWwR Gd AvB‡qi K‡Y©j bvRgyj wK RvwKi, bvg mwVK 

g‡b bvB, Avgvi bvg wR‡Ám K‡i Avgv‡K I wWGwW iwng †K Mvwo‡Z 

Zz‡j `ievi n‡j wb‡q Av‡m| `ievi nj †_‡K cÖ_‡g wcjLvbvi 

Kei ’̄v‡b, ‡mLvb †_‡K 13 e¨vUvwjqv‡bi †ikb ‡óvi I †mLvb †_‡K 

nvmcvZv‡ji giPzqvixi cv‡k wb‡q hvq| †mLv‡b wM‡q †`wL †mbvevwnbxi 

A‡bK Mvwo G¤̂y‡jÝ I A‡bK †jvK| †mLv‡b Avgv‡`i‡K 3/4 N›Uv 

Mvwo‡Z ewm‡q iv‡L| GB Avgvi e³e¨| hv mZ¨, hv †`‡LwQ, hv wKQz 

Avgvi mvg‡b N‡U‡Q, hv K‡iwQ ZvB ejjvg|” 



 

 

2537 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that conspiracy is always hatched up in secrecy, direct evidence 

is rarely found and it is to be presumed from other attending 

facts and circumstances of the case.  
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The learned Deputy Attorney General also submits that 

from the evidence on record it transpires that the 

condemner/appellant had his leading role to the conspiracy and 

he participated with the delegate visited the Prime Minister at 

Jamuna at evening on the date of occurrence and they concealed 

the killing of army officers and the atrocities they meanwhile 

occurred in Peelkhana. All the P.Ws. deposed as of his 

participation as delegate member to the office of Prime Minister 

under the leadership of DAD Tauhid. Although evidence of 

P.Ws. 3, 5, 6 and 9 are hearsay in  nature it finds support from 

the ocular evidence of P.Ws. 7, 111, 301, 316. P.W. 7 was 

present at BDR gate No. 4 while the delegate moved therefrom 

to the office of Prime Minister. P.Ws. 111, 301 and 316 were 

admittedly present in the office of Prime Minister at the 

relevant time and hour. The condemner/appellant also admitted 

the above facts of his presence at Prime Minister’s office as 

delegate member by his confessional statement as recorded by 

P.W. 336. The confession of co-accused DAD Tauhid finds 

support to it. P.W. 447 also identified him from video footage, 

exhibit- CXLI, taken in front of Prime Minister at Jamuna.   
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The learned Deputy Attorney General lastly submits that 

the prosecution succeeded to bring the charge home against the 

condemner/appellant and the trial court on proper appreciation 

of evidence rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference. He urges to accept the reference against the 

condemner/appellant affirming the sentence under sections 

302/120B/149 of the Penal Code and to dismiss the Appeal 

filed on behalf of the condemner/appellant.  

Mr. Md. Mosabbir Hossain Bhuiyan, the learned 

Advocate appearing on behalf of appellant submits that the 

testimony of P.Ws 3, 5, 6, 7, 9 and 111 absolutely hearsay in 

nature. The all deposed that later on, they came to know from 

printing and electronic media that the condemner/appellant 

went to the office of Prime Minister at Jamuna on the date of 

occurrence at evening but they concealed their atrocious act and 

killing of officers in Peelkhana from Prime Minister. Such 

hearsay evidence bears no evidentiary value and it can’t be 

considered against the condemner/appellant in proving charges 

against him. The evidence of P.Ws 301, 313, 316 also does not 
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bear any substance. Although they were present in the office of 

Prime Minister at the relevant time and hour when the 12/14 

members delegation of BDR personnel visited Prime Minister, 

but none had familiarity with the condemner/appellant to 

identify him properly. P.W. 301 admitted –‘kj¤e¡u ®L¡e ®L¡e BDR 

pcpÉ Bp−Re a¡−cl ®L¡e a¡¢mL¡ Bj¡−cl L¡−R ®cJu¡ qu¢ez’   P.W.313 

recorded the name of delegate members who visited Prime 

Minister at Jamuna, the exhibit 279, but the name of the 

condemner/appellant  did not appear there. P.W. 654 also 

admitted that he seized the list of visitors to the office of Prime 

Minister but the name of the condemner/appellant did not 

appear in the list. P.W. 316 admitted that he did not know the 

member of the delegate and he had no talk with them. P.W. 477 

identified the condemner/appellant from video footage but he 

admitted in his cross-examination that the video footage. 

Exhibit CXLI was taken on 26.02.2009 at 7.52 which appears 

as false since no visit to Prime Minister’s office was held on 

26.02.2009.  

Mr. Md. Mosabbir Hossain Bhuiyan further submits that 

the confession of the condemner/appellant is merely a statement 
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and it does not disclose any culpability to any offence and it 

bears no substance of evidence. 

Mr. Md. Mosabbir Hossain Bhuiyan also submits that the 

confession of co-accused DAD Touhid also does not disclose 

any offence against the condemner/appellant. 

Mr. Bhuiyan lastly submits that the prosecustion could 

not bring home the charges agaisnt the condemner/appellant 

and trial court having failed to weigh and assess the evidence 

on record erroneously found him guilty of the offences and 

sentenced him illegally and it warrants due interference and as 

such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 
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here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 
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that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 
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criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 
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officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession and that of co-accused. 

The condemner/appellant Signalman Monir Hossain 

stated in his confessional statment– 

“†ejv 11 Uvi w`‡K gvB‡K mevB‡K A ¿̄ nv‡Z wb‡Z wb‡ ©̀k †`Iqv nq 

Ges ejv nq †h Lvwj nv‡Z _vKv Zv‡K ¸wj Kiv n‡e| Ae ’̄v †eMwZK 

†`‡L Avwg cvwj‡q evox P‡j hvIqvi wm×všÍ wbB| †ejv 3 Uvi w`‡K †óvi 

n‡Z †ei n‡j 3 Rb gy‡Lvk civ BDR G‡m A ¿̄ bv _vKvq eKvewK K‡i| 

wKj _vào I eyU w`‡q jvw_ gv‡i| Zviv Avgv‡K 4 bs †MU, BDR G 

wb‡q hvq| ‡mLv‡b msm` m`m¨‡`i Mvox wQj| GKRb eq¯‹ msm` e‡j 

†h, cÖavbgš¿xi Kv‡Q BDR Gi hviv hv‡e Zv‡`i g‡a¨ Rywbqi GKRb 

_vK| ZLb gy‡Lvm civ H wZb Rb Avgv‡K †h‡Z e‡j| Avwg †h‡Z ivRx 

bv n‡j Zviv bv †M‡j nZ¨vi ûgwK †`q| Zvici Avwg GKwU gvB‡µv 

ev‡m Ab¨‡`i mv‡_ cÖavbgwš¿i ILv‡b hvB| Avgv‡`i mv‡_ DAD iwng 

wQj| Ab¨iv AcwiwPZ| cÖavbgš¿xi mv‡_ Zv‡`i K_v nq| wewfbœ `vex 

`vIqvi K_v GKRb ˆmwbK wjwLZiæ‡c gvbbxq cÖavbgš¿xi Kv‡Q cÖ̀ vb 
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K‡i| wZwb BDR m`m¨‡`i A ¿̄ Z¨v‡Mi wb‡ ©̀k ‡`b Ges mvaviY ¶gvi 

K_v e‡jb| ILvb n‡Z wcjLvbvq wdwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with unlawfully assembly and 

participating to the occurrence.  

Co-accused DAD Tauhid stated in his confessional 

statement-  

 ‘Gici Avgiv 5 Rb wW.G.wW I 8/9 Rb ˆmwbK mn 4 bs †M‡Ui evB‡i 

hvB| †mLv‡b ûBc wgR©v AvRg, gš¿x Rvnv½xi Kwei bvbK, Ggwc e¨vwióvi dR‡j 

b~i Zvcm wQj| Zv‡`i mv‡_ Avgiv Mvwo‡Z K‡i cÖavbgš¿xi evmfeb hgybv‡Z 

hvB| cÖavbgš¿xi mv‡_ mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, wWGwW 

Rwjj, wWGwW nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, wmcvnx gwbi mn 

Av‡iv K‡qKRb wQj| Avgiv 4.30 Uvi w`‡K cÖavbgš¿xi mv‡_ Av‡jvPbv ïiæ 

Kwi|’ 

 The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 
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being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. Although the 

eivdence of P.Ws. 3, 5, 7, 9, 111 is hearsay of nature but P.Ws. 

6, 301, 316 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly to implement 

their common intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb 

evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 6 deposed-  

‘c‡i ivB‡dj †¯‹vqv‡ii Av‡k cv‡k Ae ’̄vb †bB I wcjLvbv wfZ‡i wK 

n‡”Q Zv gwbUwis Ki‡Z _vwK| 25-2-09 ZvwiL we‡Kj 3Uvq gvbbxq cÖwZgwš¿ 

Rvnv½xi Kwei bvbK| wgR©v AvRg I †ek K‡qKRb cÖwZwbwa mv`v cZvKv wb‡q 

gvbbxq cÖavbgwš¿i m‡½ Av‡jvPbvi Avnevb Rvbvb| †ek wKQz¶bci Abygvb 1 

N›Uv c‡i wWGwW †ZŠnx‡`i †bZ„‡Z¡ wWGwW Rwjj, wWGwW iwng, wWGwW nvwdR, 

wWGwW bvwQi, wmcvnx †mwjg †iRv, wmMb¨vj g¨vb gywbi, nvwej`vi iwdK, wmcvnx 

mvjvDwÏb I wmcvnx Aveyj Kvjvg 3Uv Mvox‡hv‡M gvbbxq cÖavbgwš¿i Awd‡m hvb| 

c‡i Rvb‡Z cvwi Dbviv gvbbxq cÖavbgwš¿i m‡½ Av‡jvPbv mgq wcjLvbvq 

nZ¨vKv‡Ûi K_v †Mvcb iv‡Lb| ’ 

P.W. 301 deposed-  
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‘Avwg i“‡g Xy‡KB †`L‡Z cvB DAD †ZŠwn‡`i †ZŠwn‡`i †bZ„‡Z¡ cÖvq 

12/14 Rb m`m¨ †mLv‡b Ae ’̄vb Ki‡Qb| Zv‡`i g‡a¨ DAD Rwjj, DAD 

bvwmi, DAD iwng, DAD nvwee wQ‡jb| ZvQvov nvwej`vi iwdK, wmcvnx 

†mwjg †iRv, wmcvnx gwbi, wmcvnx gwbiæ¾vgvb mn AviI A‡b‡K wQj| Avwg 

gvbbxq cÖavb gš¿xi mv‡_ gvbbxq K…wl gš¿x gwZqv †PŠayix gvbbxq GW‡fv‡KU 

mvnviv LvZyb, †kL †mwjg Gg.wc Rvnv½xi Kwei bvbK Gg.wc gxR©v AvRg Gg.wc 

†K †`wL| Avgiv Xy‡KB †`wL wewWAvi m`m¨iv Av‡jvPbvi mgq D‡ËwRZ I KK©m 

fvlvq K_v ej‡Qb|’ 

P.W. 316 deposed- 

‘16.00 NwUKv BDR  we‡ ª̀vnxiv cÖwZgš¿x bvbK I ûBc AvR‡gi m‡½ 

12/14 Rb BDR we‡ ª̀vnx hgybvq Av‡m| cÖavbgwš¿i Awdm hgybvq hviv hvb 

Zv‡`i g‡a¨ DAD †ZŠnx`, DAD bvwQi, DAD Rwjj, DAD iwng m‡½ 

wmcvnx †mwjg †iRv I gwbi wQj|’ 

P.W. 477 identified him with video footage exhibit 

CXLI(A). It is true that he admits in his cross-examination in 

the picture there is the reference of date 26.02.2009 at 7.52 

hours and thus it is claimed by the defence that the exhibit-

CXLI(A) the footage does not reflect as delegate member of the 

condemner/appellant to the office of Prime Minister on 25th 

Feb, 2009 at 3/ 4 P.M. but fact remains that footage was taken 



 

 

2550 

from ‘Boishakhi TV’ when broadcasted at the aforesaid date 

and hour. It is no doubt that the condemner/appellant had his 

persence as delegate member as it is evident from other 

evidence as well as his confessional statement and that of the 

co-accused. The footage, exhibit- CXLI (A) obviously bears 

substantive evidence to his active participation to the 

occurrence that occurred in Peelkhana on 25-26th Feb, 2009.      

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal filed on behalf of the 

condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.98 Sepoy/68151 Moniruzzaman. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker 

 P.W.6 Major Rezaul Mostafa Md. Asad-ul-Doula, 

 P.W.7 Major Tareq Md. Vawali, 

 P.W.11 Major Md. Suja –ul Haque 

 P.W.18 Sree Brojo Gopal 

 P.W.111 Lt. Col. Akramuzzaman, 

 P.W.154 Major Md. Ahsan Habib 

 P.W.288 Vice Admiral Jahir Uddin Ahmed, 

 P.W.301 Air Marshal Shah Md. Ziaur Rahman, 
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 P.W.316 Nur Mohammad, Inspector General of Police, 

 P.W.321 Mirza Azam M.P. 

 P.W.327 Lt. Col. S.M. Sadrul Alam 

 P.W.328 Md. Jahangir Kabir Nanok 

 P.W.331 Hasan Mahmud Khandaker (D.G. of RAB) 

 P.W.336 Munshi Abdul Mazid, Magistrate 

 P.W.345 Sheikh Fazlul Karim Salim 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.Ws. No.6, 11, 111, 154, 288,313,316, 

321, 327, 328, 331  and 345 but adduced the evidence of 

following witness for consideration against the 

condemner/appellant- 

 P.W.110 Dr. Col. Md. Abdur Razzaque  

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 
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P.W.3 deposed that he joined in the BDR on deputation 

in the year 2003. Afterwards he went abroad on mission and 

returned in the year 2006 and had his posting therein till the 

occurrence. BDR week started on 24.02.2009. On 25.02.2009 

DG of BDR appeared at Darber Hall at 8.55 A.M. Darber 

started at 9.00A.M. At the time of speech of D.G. at about 9.30 

A.M. one Sepoy entered into Darber from Kitchen door and 

stepped forward to the stage and pointed gun towards D.G. 

Some officers along with D.G. caught hold that Sepoy. There 

raised a hue and cry. He moved towards stage. Another Sepoy 

with Arms also rushed towards stage. Maj. Khaleq chased him. 

He came to know later on that the Sepoy who came up on stage 

was Moyeen and who escaped was Kajal. Col. Anis invited all 

to attend Darber. At that time he came out from Darber Hall 

and proceeded to gate No.5. There he found presence of Maj. 

Mokbul and Maj. Kamrul. They asked the BDR members to 

come back to Darber. He came to see 3/ 4 BDR soldiers with 

arms standing to the North-East of the field. He came to hear 

‘a¡s¡a¡¢s ®Ol¡J Ll¡ HLSeJ ®ke ®hl qa e¡ f¡lz’. He also came to see 

a pick-up coming towards Darber Hall. He hurriedly came back 
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to Darber Hall. There happened terrible outcry, firing in Darber 

Hall as well as in the field.  He informed D.G. that they have 

been encircled. D.G. ordered them to control their respective 

troops. He came out from Darber Hall and proceeded towards 

signal sector. On his way to signal he also came to see a pick-

up van standing near to ‘®g¡u¡l¡’ of Noor Mohammad School 

and 2/3 soldiers with arms coming down therefrom. He also 

happened to meet with Maj. Mokbul, Maj. Gajjali near to 

swimming pool. They suggested him to put off Rank but he did 

not do that. He proceeded towards J.C.O’s Mess. He came to 

see 6/ 7 soldiers assaulting Maj. Gajjali. He hid himself beside a 

building. Therefrom, he came to hear a hue and cry and firing 

sound. After a while, he came out and came to see to carry dead 

body of Maj. Gajjali by a gunny bag by Naik Subeder Fajlul 

Karim, Habilder Anisuzzaman, Naik Wazed, Sepoy Motiur 

Rahman and some other BDR personnel. He over heard from 

some soldiers that kote of 36 and 13 Battalions have been 

broken down. Two J.C.O. took him to their mess. Later on 7/ 8 

BDR soldiers assaulted him and took him to RSB building and 

thereafter Lance Naik Rezaul along with 3/ 4 soldiers took him 
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to Line. Until recovery on 26.02.2009 he was thereat. During 

this time he had talk over mobile with Col. Arif, Col. Moshiur, 

Maj. Tarek and Subeder Maj. Ansari. He came to know that 14 

members including DAD Towhid, DAD Habib, DAD Nasir, 

DAD Jalil and DAD Rahim met with Hon’ble Prime Minister 

but they did not disclose as of the revolt and killing activities. 

On 26.02.2009 at 5.00 P.M. he was recovered and taken to 

Mirpur Cantonment. He came to know from printing and 

electronic media that DAD Touhid, DAD Nasir, DAD Habib, 

DAD Rahim,  Havilder Rafiq, the condemner /appellant 

Sepoy Moniruzzaman,  Sepoy Salim Reza, Sepoy Monir and 

DAD Jalil  met with the Prime Minister but they did not 

disclose of the massacre they committed in Peelkhana.  

In cross-examination on behalf of condemner /appellant 

he denied the suggestion that the condemner/appellant went to 

the office of Prime Minister with pious purpose.  

P.W. 5 deposed that he joined in BDR in the year 2007 

from Army. On 25.02.2009 he had his seat in the mid of 

officers’ row. Darber started at 9.00 A.M. with the recitation 

from the holy Quarn. DG made speech on ‘X¡m i¡a LjÑp§Q£’ and 
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thereafter on ‘smuggling’. At one stage D.G. tried to get 

support of the soldiers in support of his deliberation but he did 

not find any response. At that moment Sepoy Moyeen and 

Sepoy Kajol entered into Darber Hall with arms from left side 

of DG. Sepoy Moyeen came up on the stage and pointed arms 

towards DG. Under the situation soldiers stood up and there 

happened a hue and cry and soldiers began to run to and fro. He 

heard firing sound. He came to see that BDR personnel were 

taking exist from Darber Hall by breaking down the glass of 

window to the north. He proceeded towards north field. He 

happened to meet with RP soldiers. He asked them about the 

occurrence but did not get any reply. He also came to see 10/ 12 

soldiers to proceed towards Darber Hall with arms. He became 

afraid seeing their body language and he went towards east, to 

the training shed. Among them he could not identify Sepoy 

Khandaker Shahadat, Sepoy Shahin and Sepoy Sajjad. 

Thereafter he took shelter in a store room of a two storied 

building of Sadar Rifle Battalion. He found store man Radha 

there. He closed the door of the store room. He remained there 

for 13 hours till 10.00 A.M. On the following day he came to 
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hear terrible firing sound therefrom. Through window he came 

to see soldiers in the field taking position and also see 14/ 15 

soldiers in the veranda of the store. Among them he could 

identify Sepoy Sujaul, Naik Suruzzaman, Sepoy Akbor Hossain 

and Sepoy Safiqul Islam of 13 Battalion. Storeman asked him 

of his identity. He disclosed his identify as soldier of 25 Rifle 

Battalion. Storeman asked him repeatedly to leave the place. At 

14.30  Storeman left the store room and put him under lock and 

key. At 15.30, 5/ 6 soldiers opened the door and brought him 

out from the store. Some were with arms and some were with 

lathi in their hands. On their interrogation he disclosed himself 

as soldier of 25 Battalion. They tightened him, snatched away 

his mobile and money bag. They assaulted him with rifle on his 

shoulder and took plan to kill him. He sustained injury on his 

right eye and left knee. By beating they took him to a nearest 

field. He came to see there many soldiers. One soldier tried to 

take him away in the Line. Another soldier pointed pistol on his 

head and tried to take him in another way. Some of them were 

in mind not to kill but to keep him in custody. Another soldier 

asked to obtain his statement. They made torture in different 
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ways. At one time they kept him in a prison cell of quarter 

guard. They pressed him to record his statement in black and 

white. Afterwards on pressure he put down a statement at their 

instruction. He came to know afterwards that the said statement 

was send to electronic media for wide publication. Among the 

BDR personnel who confined him were Sepoy Rakibul and 

Naik Rafiqul Islam of 44 Battalion. At 22.00 hours on the night 

one Subeder came to him and expressed his goodwill to save 

him. He kept him under lock and key in the quarter guard. 

Sometimes he supplied food thereat. Some soldiers tried to take 

him away therefrom. On the following day at noon BDR 

personnel surrendered their arms. At one time he was rescued 

by a Member of Parliament. On rescue he was sent to his 

residence. On the following day he came back to Peelkhana. He 

went to his room and came to see that his laptop, mobile and 

some other articles were taken away. His mobile number was 

Nokia model 01727591170.  He came to know afterwards from 

different sources including electronic media that at the 

leadership of DAD Towhid, DAD Rahim, DAD Jalil, DAD 

Nasir, DAD Habib, Signalman Monir, the 
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condemner/appellant Sepoy Moniruzzaman, Habilder Rafiq, 

Sepoy Salim Reza, a group of 14 members met with Hon’ble 

Prime Minister and pressed their demand of charters. Before the 

Prime Minister they concealed the atrocious activities of BDR 

personnel in Peelkhana, killing of 74 personnel’s including 57 

Army Officers, damaging, looting of the properties and setting 

fire to the government vehicles. He further came to know that 

they committed the occurrence with preplan.  

In cross-examination on behalf of condemner /appellant 

he denied the suggestion that the condemner/appellant went to 

the office of Prime Minister with pious purpose and that he had 

no any ill motive.  

 P.W.7 deposed that he joined in the Army as 

commissioned officer in 1985. He had his posting in BDR at 

different times. In Feb, 2009 he was posted at 45 Rifle 

Battalion, Mymensingh. On the occasion of BDR week in the 

month of Feb, 2009 he was entrusted with distribution of 

invitation cards to the invitees and accordingly he joined BDR 

Headquarter on 14.02.2009. On his joining he had been 

attending office in Peelkhana from his residence at Nakhalpara. 
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On 21.02.2009 some leaflets were distributed in BDR. Under 

the circumstances 11 Major in BDR were posted at important 

establishments and he was entrusted with the quarter guard. 

From 2.00 to 22.00 P.M. 23.02.2009 he was on duty at ground. 

While he was on duty he happened to meet with Maj. 

Shahnewaz at 10.00 hours. At that time Maj. Shahnewaz 

infromed him of leaflet recovered on 21.02.2009. He was 

reported that Sepoy Salim Reza, Sepoy Moyeen, Lance Naik 

Ekram circulated the leaflets and the leaflets were computer 

composed from Prim Coaching Centre of Zakir adjacent to gate 

No.5. At the end of his duty on 24.02.2009 he returned to his 

residence. On 25.02.2009 he came out of residence for 

distributing invitation card to Abdul Malek, Member, Planning 

Commission and in order to receive envelop he went to 

Peelkhana. At about 9.30 he arrived at gate No.3 and heard 

firing from inside of BDR Headquarter. He came to see people 

running to and fro and he stopped thereat. He brought it to the 

notice of Lt. Col. Miraz. Lt. Col. Miraz instructed him to make 

a watch over it. Afterwards at evening he came to gate No.4. 

There he came to see political leaders to call for restoring peace 
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and order. At 4.00 P.M. he came to see DAD Towhid, DAD 

Jalil, DAD Habib, DAD Rahim, DAD Nasir, Sepoy Salim 

Reza, Sepoy Monir, Habilder Rafiq, the condemner/appellant 

Sepoy Moniruzzaman – a 14 members delegation was moving 

to meet with Prime Mimnister. At the instruction of commander 

he came back to Mymensing at 9.50 P.M. Later on, he came to 

know that 74 person along with 57 army officers were killed in 

Peelkhana. The delegate leaded by DAD Towhid concealed the 

killing the officers from the Prime Minister.  

No cross-examination was made on behalf of the 

condemner/appellant.  

 P.W.18 deposed that on 25.02.2009 he attended golf 

ground at 6.00 A.M. At about 9.30 A.M. he heard of firing and 

when firing was gradually increasing all Sepoys stopped 

working and left the ground. He also came out therefrom and 

took shelter in central quarter guard and remained there for 3/4 

hours. Through window he came to see Sepoy Jafur Ali, Abdur 

Rahman, Sepoy Jahangir of 24 Battalion and some others being 

armed were moving towards officers quarter with excited 

mood. They caused damage and set fire to the vehicles there. 
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Afterwards he took shelter on the 2nd floor of his 24 battalion. 

From varanda of 24 battalion he came to see the 

condemner/appellant Sepoy Moniruzzaman of 42 Battalion, 

Sepoy Mollik, Sepoy Tariqul Islam, Sepoy Ahasan Habib, 

Sepoy Ismail Sarker, Sepoy Babul Mia, Signalman Farque 

Hossain, Sepoy Haider, Lance Naik Sepoy Fazlur Rahman of 

24 Battalion. Sepoy Ratan of 15 Battalion with arms and to 

make firing.  

In cross-examination on behalf of the condemner 

/appellant he stated that he served in BDR for about 30 years. 

He deposed before the I.O. the address of Moniruzzaman 

correctly. No killing was committed in his presence. He can’t 

say whether the condemner/appellant was taken under test for 

carrying arms. He denied the suggestion that the appellant did 

not carry any arms and that he was in admission in BDR 

hospital at that time.  

P.W.110 deposed that from 01.10.2006 to 31.07.2010 he 

had his posting as Medicine Specialist in BDR hospital. On 

25.02.2009 at about 8.30 A.M. he went to Darber. At about 

9.00 A.M. a BDR person pointed arms towards DG. He came 
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out from Darber through window to the south-west corner of 

Darber and afterwards reached near to Primary School and 

there he got the ambulance of the hospital and therefrom by 

ambulance he came to the BDR hospital. He heard tremendous 

firing. He took shelter in the chamber of Lt. Col. Forhad. After 

45 minutes NSub Hasem Uddin took him to ICU and took 

shelter in back room of ICU. There he remained for 4/5 hours. 

Sepoy Sohel took away mobile from him. At about 4.00 P.M. 

Lt. Col. Sadrul and Tanvir came to ICU with patient. He went 

to O.T. on the 4th floor with them. At that time some BDR 

personnel were witnessing TV in VIP room. They asked them 

to provide treatment to patient and at default threatened their 

life. Among the BDR personnel he could identify Subeder 

Ekramul Hoque with folding ‘N¡jR¡’ around his waist. They also 

threatened their life if army would attack on them. They locked 

the hospital and took stand on the road of the hospital. At about 

8.30 Sepoy Samsul and Sepoy Rashedul came to ICU with 

pistol. They called them  by bad names. They informed that 

they have killed Lt. Col. Lutfor Rahman and Lt. Col. Rabi 

Rahman. At dead of night from veranda of O.T. he came to see 
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to move pickup and truck to move towards mortuary. 

Meanwhile they have informed that number of army officers 

including DG have been killed and residences of the army 

officers have been looted and their family members have been 

tortured and also set fire to their private vehicle and confined 

the family members of the army officers in central quarter 

guard.  They also came to know that on the night following day 

on 25.02.2009 under the care of Home Minister some family 

members of army officers were taken out. On 26.02.2009 at 

noon there was announcement for surrendering of arms. At that 

time he came to know that DAD Towhid has been made new 

DG of BDR and for that reason BDR personnel were exposing 

their joy with blank fire. At 4.00 P.M. he led out 4 female 

medical officers in civil dress. At 6.00 P.M. with the help of the 

Red Crescent he came out from Peelkhana through gate No.4 

and went to cantonment. On the following day through printing 

and electronic media he came to know that on 25.02.2009 at the 

leadership of DAD Towhid, DAD Jalil, DAD Rahim, Sepoy 

Salim Reza, the condemner/appellant Sepoy Moniruzzaman 

and some others or 14 members delegation met with the Prime 
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Minister but they concealed much killing of 74 persons 

including 57 army officers. BDR personnel set fire to his two 

vehicles and they damaged his furniture and other belongings 

by breaking the doors of the residence.  

In cross-examination on behalf of the 

condemner/appellant Sepoy Moniruzzaman he stated that he 

came to see Moniruzzaman after the occurrence. He is not a 

staff of hospital and did not serve with him. He remained in 

hospital from 25.02.2009 to 12.03.2009 but without any official 

admission.  At that time the hospital was under the control of 

BDR personnel. He entered into hospital first on 12.03.2009. 

The discharged certificate might be issued on 12.03.2009. He 

denied the suggestion that Moniruzzaman did not go to the 

office of the Prime Minister. He did not hand over any list of 14 

members delegation. He denied the suggestion that he deposed 

falsely. 

P.W.301 deposed that he performed as Chief of Air force 

from 08.04.2007 to 12.06.2012. On 25.02.2009 at about 9.30 

security adviser of the Prime Minister Major Tarque Siddique 

informed him of some incident of disorder in Peelkhana and 
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asked him whether any helicopter was available for flying. He 

replied in affirmative and sent two helicopters at 10.30 A.M. 

under wing commander Fakharuddin and Nabi. They informed 

him over radio of the rebellion activities of BDR in Peelkhana. 

Instructed to fly over 3000/5000ʹ height. BDR rebellion  one 

helicopter sustained bullet injury by the fire of BDR rebellions 

and caused damaged to its fuel tank. At 1/130 P.M. he send 

another helicopter by Sqn. Leader Harun and Flight Lt. Rahian 

for moving all around and to observe on BDR Headquarter. He 

communicated the message send by the pilots to Maj. General 

Tareq Siddique, security adviser of Prime Minister. At about 

1.00 P.M. he went to the office of Prime Minister at Jamuna. 

There he happened to meet with Army and Naval Chiefs and 

Maj. General Tareq Siddique, security adviser of Prime 

Minister. Prime Minister held a meeting with them and talked 

with them how to settle or control the situation. They expressed 

their instant readiness to resolve the situation. During the 

course of discussion Prime Minister informed them of a 

delegate of BDR rebellions for discussion at about 3.45/4.00 

hours. They came to know that some BDR personnel arrived at 
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Jamuna. They, three chiefs were called to seat together in a 

room. On entering into the room he came to see a delegate of 

12/14 members under DAD Touhid were waiting there. Among 

the delegate members- DAD Jalil, DAD Nasir, DAD Rahim, 

DAD Habib, Havilder Rafiq, Sepoy Salim Reza, Sepoy Monir, 

the condemner/appellant Sepoy Moniruzzaman along with 

others were present. He also found there agriculture Minister 

Motia Chowdhury, Advocate Sahara Khatoon, Sheikh Selim 

M.P. , Jahangir Kabir M.P., Mirza Azam M.P. with the Prime 

Minister there. The BDR personnel were found in excited mood 

and talking with harsh language. Prime Minister asked them to 

surrender arms and release the army officers and family 

members instantly otherwise three chiefs (pointing them) will 

proceed for deterrent action. During the course of discussion 

delegate members did not disclose of any causalities they 

committed to the army officers. On repeated queries by the 

Prime Minister they concealed of the occurrence of causing 

death to 74 persons including 57 army officers intentionally. 

After discussion at about 5/5.30 P.M. they left from Peelkhana 

for surrender along with Mr. Nanok and Mr. Mirza Azam.  
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In cross-examination on behalf of the condemner 

/appellant he stated that he deposed before I.O. on 14.03.2010. 

He came to know of the occurrence at about 9.30 on 25.02.2009 

over telephone from security adviser of the Prime Minister. 

There was no telegraphy for message and no information. On 

receiving message he had no talk either with Home Ministry or 

I.G.P. nor he took seat together with other Chiefs. At that time 

Prime Minister herself in charge of the defence Ministry. He 

send five helicopters for the purpose. Prior to that he had no 

talk with defence Minister. He send two helicopters for 

observing the situation of Peelkhana and 3rd one for dropping 

leaflets. He sent the above helicopters at 10.30, 10.45 and 12.15 

respectively. He had no talk with any Minister or adviser of the 

government prior to distribution of the leaflets. He was not 

aware of the contents of the leaflets and where it were printed. 

He did not obtain prior permission of the Prime Minister for 

dropping leaflets. He did not obtain any instruction from Home 

Ministry or Army Chief prior to fly over helicopter. He went to 

office of Prime Minister at 1.45 /2.00 hours. Prior to the 

meeting with the Prime Minister he happened to meet with 
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Army Chief Moin-U-Ahmed. But he did not tell him of 

recovery of dead bodies of Col. Mujib and Lt. Col. Enayet at 2 

P.M. Army chief reported in his report of sustaining bullet 

injury of two army officers at new market area at about 

11.00/12.00 hours on 25.02.2009 but he did not disclose it to 

them while they were in the office of the Prime Minister at 

Jamuna. He denied the suggestion that he did not communicate 

any information time to time to security adviser, he had no talk 

with agriculture Minister, Home Minister, State Minister, 

Sheikh Salim M.P. and Mirza Azam M.P. on 25.02.2009. Prime 

Minister held meeting with three chiefs along with her security 

adviser exclusively. They were not given any list of the 

delegate members of the BDR rebellions. He denied the 

suggestion that he did not see the BDR person in excited mood 

and to talk in harsh language before the Prime Minister and that 

the condemner/appellant Moniruzzaman was ill and he did not 

go to the Prime Minister Office at his own accord and that he 

deposed falsely.  

P.W.326 deposed that she recorded the confessional 

statement of the condemner/appellant Moniruzzaman on 
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14.07.2009 in compliance with the provisions of Section 164 of 

the Code of Criminal Procedure. He identified the statement 

exhibit 352 and his signatures 352/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant was 

on remand for 7 days. She explained the column 5 to the 

condemner/appellant. The condemner/appellant did not complain 

of any torture. She denied the suggestion that she did not record 

the statement of the condemner/appellant in compliance with the 

provisions of law.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant is not FIR named. No alamot was recovered 

from him. No evidence that he made firing. He was arrested on 

08.07.2009 and send him to court on 9.07.2009. He was on 

remand till 14.07.2009. He made statement under Section 164. 

His confession was found true. He denied the suggestion that on 

25.02.2009 the appellant was in hospital and remained under 

treatment till 12.03.2009. The appellant confessed that he went 

to the Office of Prime Minister. It appears from the statement of 
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the witnesses that he had complicity in committing murder. He 

verified 164 statement of the appellant and found it correct. 

Before arrest the appellant was in Peelkhana. He denied the 

suggestion that he obtained the confession of the appellant by 

way of oppression. He did not find any papers in support of the 

admission of the appellant in Hospital. He can’t say how many 

BDR persons named Moniruzzaman were there. He denied the 

suggestion that the appellant did not carry any arms and he had 

no complicity to any offence. He did not visit the residence of 

the appellant. No TIP was held. He denied the suggestion that 

he implicated the appellant falsely.  

The Confessional Statement of the Sepoy Moniruzzaman 

runs as under- 

“A¡¢j j¡x j¢el¦‹¡j¡ez A¡j¡l ¢pf¡q£ ew 68151z A¡¢j 42 l¡Cgm 

hÉ¡V¡¢mu¡ez ®VLe¡g L„h¡S¡l LjÑla ¢Rm¡jz A¡¢j fÉ¡lX Efmr 24 

l¡Cgm hÉ¡V¡¢mu¡®e pwk¤š² qu¢Rm¡jz 24/02/09Cw a¡¢lM m¡Ce ¢XE¢V 

¢Rmz c¤f¤l 12V¡u ¢Nu ¢XE¢V ®no Ll hs M¡e¡ ®Mu m¡Ce ¢Nu ¢hnÊ¡j L¢lz 

flhaÑ£  25/02/09Cw a¡¢lM pL¡m 7V¡l pju m¡Ce ¢XE¢V Lla k¡Cz 

9V¡l ¢cL clh¡l qml ¢cL °q¯Q ö¢e Hhw q¡¢mc¡l ®N¡m¡j lp§m J ¢pf¡C 

e¡Sj¤m c±s Hp  A¡j¡cl S¡e¡u ®k clh¡l qm ®N¡m¡…¢m qµRz LarZ fl 

c§l qa A¡j¡clL ¢eQ A¡p¡l SeÉ X¡L¡X¡¢L öl¦ Ll z aMe ®N¡m¡…¢ml 

në â¦a ®hs k¡¢µRmz ®L ®XLR a¡ S¡¢ee¡z ®hm¡ 11 V¡l ¢cL A¡¢j ¢eQ 

®jp k¡Cz A¡¢j j¡e¤ol ®N¡m¡…¢ml në öe i£oe Ap¤ÙÛ qu fsm A¡j¡L h¤-

L hÉb¡l SeÉ ¢h¢XA¡l q¡pf¡a¡m ¢eu k¡uz 35 Extra Bed-H ¢Rm¡jz 
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A¡¢j ö¢e ®k ¢fmM¡e¡u ¢hj¡e q¡jm¡ qµRz A¡¢j Ap¤ÙÛ AhÙÛ¡u ¢eQ Qm 

A¡¢pz  h¡¢ql A¡pm 3/4 Se j¤M¡n d¡l£ ®m¡L A¡j¡L AÙ» ®eJu¡l SeÉ 

A¡cn cuz  a¡l¡ A¡j¡L 3ew ®NV qu 4ew ®NVl ¢cL ¢eu k¡uz 4ew ®NVl 

¢cL ¢Nu c¢M Hj, ¢f p¡qh Hhw j¿»£ p¡qhL ®c¢Mz ¢X H ¢X ®a±¢qc J ¢X 

H ¢X e¡¢pl ¢Rmz A¡¢j a¡clL fÐbj ¢Qea f¡¢l e¡Cz A¡j¡L a¡cl q¡a j¤-

M¡n d¡l£l¡ a¥m ®cuz A¡j¡L a¡l¡ fÐd¡ej¿»£l ¢eLV ¢eu k¡uz j¡ee£u 

fÐd¡ej¿»£ A¡j¡cl pjuÉ¡hm£ öeez fl Lb¡h¡aÑ¡ ®no 4ew ®NV A¡j¡L ¢cu 

k¡uz A¡¢j q¡pf¡a¡m Qm k¡Cz l¡aJ ®N¡m¡…¢m qu A¡¢j 12/03/09Cw 

fkÑ¿¹ ¢h¢XA¡l q¡pf¡a¡m i¢aÑ qCz flhaÑ£a 24 l¡Cgm hÉ¡V¡¢mu¡e ¢Nu 

¢lfÑ¡V Llm A¡j¡L ®NÊga¡l Llz A¡¢j paÉ p¡rÉ ¢cm¡jz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that conspiracy is always hatched up in secrecy, direct evidence 

is rarely found and it is to be presumed from other attending 

facts and circumstances of the case.  

The learned Deputy Attorney General also submits that 

from the evidence on record it transpires that the 

condemner/appellant had his leading role to the conspiracy and 

he participated with the delegate visited the Prime Minister at 

Jamuna at evening on the date of occurrence and they concealed 

the killing of army officers and the atrocities they meanwhile 

occurred in Peelkhana. All the P.Ws. deposed as of his 

participation as delegate member to the office of Prime Minister 

under the leadership of DAD Tauhid. Although evidence of 

P.Ws. 3, 5 and 110 are hearsay in nature it finds support from 

the ocular evidence of P.Ws. 7 and 301. P.W. 7 was present at 

BDR gate No. 4 while the delegate moved therefrom to the 

office of Prime Minister. P.W. 301 was admittedly present in 

the office of Prime Minister at the relevant time and hour. The 



 

 

2574 

condemner/appellant also admitted the above facts of his 

presence at Prime Minister’s office as delegate members by his 

confession statement as recorded by P.W. 326. P.W. 18 is the 

eye witness to the occurrence. He saw the condemner/appellant 

with arms and to make firing. He identified him with his 

Battalion No. He was cross-examined on behalf of the 

condemner/appellant but his testimony remains unassailed, 

untainted, unembellished and thus remains trustworthy.    

The learned Deputy Attorney General lastly submits that 

the prosecution succeeded to bring the charge home against the 

condemner/appellant under sections 302/ 120B/ 149 of the 

Penal Code and trial court on proper appreciation of evidence 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. He urges 

to accept the reference under sections 302/120B/149 of the 

Penal Code and to dismiss the Appeal filed on of the 

condemner/appellant.   

Mr. Abdul Baset Majumder, the learned Advocate 

appearing on behalf of appellant submits that among the 

prosecution witnesses, the evidence of P.Ws. 3, 5, 110 and 301 
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is hearsay in nature. They all deposed that later on they came to 

know that the condemner/appellant along with other 12/14 

members delegate under the leadership of Tauhid went to Prime 

Minister office at Jumana and held discussion with the Prime 

Minister, but they concealed the killing of army officers and 

mass-massacre they committed in Peelkhana. In fact, such 

hearsay evidence does not bear any evidentiary value and 

unacceptable in law. P.W. 7 claims to see the 

condemner/appellant to go to Jamuna at 4 P.M. from gate No. 

4. Admittedly he was entrusted with the distribution of the 

invitation card and he went out of the residence for the said 

purpose. So his appearance in Peelkhana for merely envelop 

does not stand. On proper verification of his testimony he 

appears as a chance witness. Moreover, he did not explain how 

he could identify the condemner/appellant. His evidence 

appears unreliable. P.W. 18 also claims to see the 

condemner/appellant from veranda of 24 Battalion to make 

firing.  He referred his Battalion No. 42, but in fact he was 

attached with Battalion No. 24. His evidence finds no 

corroboration by any other witness. His solitary evidence can’t 
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be relied upon. Moreover, identifying the condemner/appellant 

from veranda on 2nd floor also appears impracticable and 

unreliable. None of the above witnesses deposed of any 

culpability of the condemner/appellant to any offence as 

alleged.  

Mr. Majumder further submits that the confession of the 

condemner/appellant is not inculpatory. It is exculpatory and 

merely a statement. He was found to go to the Prime Minister 

and going to the office of Prime Minister does not ipso facto 

culminate him to any offence and there was no mensrea behind 

it. No suppression of facts arises against him since he was not 

aware of any occurrence till then. Participating with the 

delegate members also does implicate him to the conspiracy as 

alleged.  

 Mr. Majumder also submits that trial court having failed 

to assess and weigh the evidence erroneously found him guilty 

of the offences and sentenced him arbitrarily and the impugned 

sentence warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 



 

 

2577 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Although his confessional statement find no support of  

his taking arms but from oral evidence of 18 it appears that he 

took up arms and ammunition by plundering kote and caused 

firing.  
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By his confessional statement it appears that he had his 

association with other rebellions as delegate member of the 

office of Prime Ministry at Jamuna.  

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. P.W. 8 referred 

above saw him with arms and participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 3, 5, 7, 18, 110, 

301 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 3 deposed-  

‘c‡i cwÎKv Tv gva¨‡g Ab¨ Awdmvi‡`i gva‡g Rvb‡Z cvwi DAD 

‰Znx` DAD bv‡Qi DAD nvwee, DAD iwng, nvwej`vi iwdK ˆmwbK 

gwbi“¾vgvb ˆmwbK †mwjg †iRv I ˆmwbK gwbi DAD Rwjj mK‡j cÖavb 

gš¿xi m‡½ mv¶vr K‡i‡Q I †mLv‡b nZ¨vKv‡Ûi K_v cÖKvk K‡i bvB|’ 
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P.W. 5 deposed-  

‘wewfbœ MYgva¨g Ges Ab¨vb¨ Awdmvi‡`i wbKU †_‡K Rvwb‡Z cvwi 

wWGwW †ZŠwn‡`i †bZ…‡Z¡ wW,GwW iwng, wWGwW Rwjj, wW,GwW bvwmi, wWGwW 

nvwee, wmMb¨vj g¨vb gwbi, wmcvnx gwbi“¾vgvb nvwej`vi iwdK, wmcvnx †mwjg 

†iRv mn 14 R‡bi 1wU `j gvbbxq cÖavbgš¿xi wbKU Zv‡`i wKQz `vex `vIqv 

Dc ’̄vcb K‡i| †mLv‡b Zviv wcjLvbvi 67 Rb †mbv Awdmvi‡K mn me©‡gvU 74 

Rb‡K nZ¨vi NUbv, Mvox I evox‡Z AwMœ ms‡hvM Nievox jy›U‡bi NUbv †Mvcb 

K‡i Ges Zviv Zv‡`i NUbv‡K Pvcv †`qvi †Póv K‡i| D‡j−L †h, H we‡ ª̀v‡ni 

cwiKwíZ fv‡eB nZ¨vKvÛ msNUb K‡i|’ 

P.W. 7 deposed-  

‘we‡Kj 4 Uvq wWGwW †ZŠwn` wWGwW Rwjj, wWGwW nvwee, wWGwW iwng 

wWGwW bvwQi wmcvnx †mwjg †iRv wmcvnx gwbi, nvwej`vi iwdK wmcvnx 

gwbi“¾vgvb mn 14 R‡bi `j gvbbxq cÖavb gš¿xi m‡½ mv¶v‡Zi D‡Ï‡k¨ hvq| 

Avwg Awabvq‡Ki wb‡ ©̀‡k weKv‡j gqgbwmsn †dir hvB I gqgbwms‡n ivwÎ 9.15 

wgt †cŠwQ| c‡i Rvb‡Z cvB wcjLvbv Af¨š—‡i 57 Rb Awdmvi mn †gvU 74 

Rb‡K Lyb Kiv n‡q‡Q| evmvevox jyU Kiv n‡q‡Q AwMœ ms‡hvM Kiv n‡q‡Q I Mb 

Kei †`Iqv n‡q‡Q| wWGwW †ZŠwn‡`i `j cÖavb gwš¿i Kv‡Q Ly‡bi me NUbv 

†Mvcb K‡i‡Q|’ 

P.W. 18 deposed-  
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‘wKQy mgq ci MvW©i“‡gi Rvbvjv w`‡q evB‡i ZvwK‡q †`L‡Z cvwi 24 

e¨vUvwjq‡bi wmcvnx Rdzi Avjx, wmcvnx Avt ingvb, wmcvnx Rvnv½xi mn A‡b‡K 

mk ¿̄ Ae ’̄vq D‡ËwRZfv‡e Awdmvi †KvqvU©v‡ii w`‡K hvq| †mLv‡b Zvi Mvox 

fvsPzi I Mvox‡Z Av¸b jvMvq| wKQy¶Y ci Zviv Awdmvi †KvqvU©vi nB‡Z 

gvjvgvj wb‡q H iv¯—v w`‡q wd‡i hvq| µ‡gB ¸jv¸wj AvIqvR e„w× †c‡Z 

_v‡K| Avwg ZLb Avgvi e¨vUvwjq‡bi ˆmwbK jvB‡bi 2q Zjvq Ae ’̄vb †bB| 

Avgvi e¨vUvwjqb 24| eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx gwj−K 

ZvwiKzj Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, wmcvnx eveyj 

wgqv, wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, j¨vÝ bv‡qK wmMbvj 

dRjyi ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx gwbi“¾vgvb, 15 e¨vUvwjq‡bi 

wmcvnx iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj el©b K‡i I wPrKvi K‡i|’ 

P.W. 110 deposed-  

‘c‡ii w`b TV I msev` c‡Îi gva¨‡g Rvwb 25/2 we‡K‡j DAD 

†ZŠnx‡`i †bZ…‡Z¡ DAD Rwjj, DAD iwng, wmcvnx †mwjg †iRv, wmcvnx 

gwbi“¾vgvbmn 14 R‡bi †bZ… ’̄vbxq MÖ“c gvbbxq cÖavbgš¿xi Kvh©vj‡q Zvi ms‡M 

mv¶vr K‡i| Zv‡`i †bZ…‡Z¡ I Ab¨‡`i †hvMmvR‡m I Ask MÖn‡b 57  Rb 

mvgwiK Awdmvimn 74 Rb‡K nZ¨v K‡i| mKj nZ¨v †Mvcb †i‡L gvbbxq 

cÖavbgš¿xi wbKU GB 14 Rb wg_¨v Z_¨ Dc ’̄vcb K‡i|’ 

P.W. 301 deposed-  
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‘weKvj cÖvq 3.45-4.00 Uvi w`‡K Avgiv Rvb‡Z cvwi wKQy wewWAvi m`m¨ 

hgybvq AvMgb K‡i‡Q| Zviv †h i“‡g wQj †mB i“‡g Avgv‡`i wZb evwnbx cÖavb‡K 

†W‡K cvVv‡bv nq| Avwg i“‡g Xy‡KB †`L‡Z cvB DAD †ZŠwn‡`i †ZŠwn‡`i †bZ„‡Z¡ 

cÖvq 12/14 Rb m`m¨ †mLv‡b Ae ’̄vb Ki‡Qb| Zv‡`i g‡a¨ DAD Rwjj, DAD 

bvwmi, DAD iwng, DAD nvwee wQ‡jb| ZvQvov nvwej`vi iwdK, wmcvnx †mwjg 

†iRv, wmcvnx gwbi, wmcvnx gwbiæ¾vgvb mn AviI A‡b‡K wQj|’ 

All these are strong evidence against the condemner/appellant 

to his participation to the occurrence with the common intention of 

uprooting the army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L-

®h e¡” and having assembled unlawfully with other rebellions that 

leaded to killings of 74 persons including 57 army officers and other 

atrocities.  

On our above discussion in reference to the attending facts, 

circumstances of the case and evidence on record it appears that trial 

court rightly found the condemner/appellant guilty of the offence 

under Section 302/34/149 of the Penal Code and sentenced him 

accordingly. The Reference against the condemner/appellant is 

hereby accepted with modification of fine reducing to Tk.30,000/-

(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of the 

condemner/appellant is accordingly dismissed with modification.  
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C.S. Accused No.111 Naik/50836 Abu Syeed Alam. 

Trial court charged the condemner for the offences under 

Sections 302/149/201/382/34 and awarded capital sentence 

along with fine of Tk.1,00,000/-(one lac) having found him 

guilty of offences under Sections 302/149/34 of the Penal Code 

in consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.223 Havilder/35369 Md. Habibur Rahman 

 P.W.394 Fahmida Sultana Shuli. 

 P.W.427  Tasnuva Maha 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.394.   

P.W.1 the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 
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P.W.223 deposed that on 25.02.2009 Darber started at 9 

A.M. At about 9.15 Sepoy Moyeen entered into Darbar with 

arms and pointed arms towards D.G. D.D.G Abdul Bari along 

with others disarmed him. BDR personnel raised their voice 

‘Rv‡Mv’. Violating the order of D.G. J.C.O. 5439 Naik Subeder 

Kabir, 5515 Ali Akbor, 5523 Abul Khair, 4782 Abdul Bari, 

78584 Sepoy Ripon Ahmed left Darber along with others. On 

his way to Sepoy mess he came to see the 

condemner/appellant 50836 Abu Syeed, 68641 Khairul Alam 

to run with arms and to make firing along with others.  

In cross-examination on behalf of the 

condemner/appellant he stated that before going to Sepoy mess 

he was on the 2nd floor of signal sector. He did not happen to 

meet with army officers. He did not see firing inside Darbar. He 

was going through the side where the rebellions were firing. He 

returned to his own Line. He was 5 cubit away from the place 

where the rebellions were firing. The accused asked him why 

he did not take up arms. They scolded him. There was no 

situation to make any protest. He denied the suggestion that he 

deposed falsely.  
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P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not. Afterwards, she contacted with 

runner over mobile but she dealt with her roughly and threatened 

her. Later on, she rang Maj. Aziz. Maj. Aziz handed over the 

mobile to her husband Tanveer and that she had talk with him 

and she was informed that BDR personnel made a revolt. Some 

BDR personnel kicked on the door of her residence. Later on, 

Tanveer informed that there happened much killing and 

instructed her to take shelter in bathroom. BDR personnel broke 

down the door and entered into the room. She along with her 

children were taken into quarter guard. On the way, she came to 

see the ferocious appearance of BDR personnel. On her way to 

quarter guard Rian, Sepoy Masum, Rafiqul, Moshiur, Jabed, 

Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan Chakma 

assaulted her and the members of her family. Sepoy Hasan, 

Ripon, Hussain, Javed, Raju were in quarterguard. Sepoy Jillur, 

Ziaul, Shawkat, Zakir, Nur Hossain, the condemner/appellant 

Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, Habilder 
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Salam, Motiur, Cook Kowser, DAD Sayed, Touhidul Alam all 

were in front of the quarterguard. They assaulted and used filthy 

language upon them.  On 26.02.2009 at about 4.00 P.M. DAD 

Touhid told that they would be lined up and killed together. On 

26.02.2009 at evening they were taken out from quarterguard.  

In cross-examination on behalf of the 

condemner/appellant she denied the suggestion that she did not 

depose before the I.O. that there was mass killing and that Sepoy 

Atik, Zia, Habibur, Amjad, Rajibul, Ramjan, Soikat, Delowar, 

Salah, Forhad, Lnk. Ekramul, Sepoy Al-Masud, Rion entered 

into her room and that they destroyed her belongings and that  

Soheab, Wasim, Ibrahim, Forhad, Tarapada picked her up and 

that Ibrahim assaulted her  maid servant and that she came to see 

Sepoy Masum, Rion, Rafiqul, Moshiur, Javed, Ramjan, Billal, 

Khorshed, Shahidullah, Paltan Chakma with ferocious 

appearance in front of quarterguard and that Jillur, Zia, Soikat, 

Zakir, Nur Hossain, the condemner/appellant Sayed, Delowar, 

Ekramul Kamal, Motiur, DAD Touhid were in front of quarter-

guard and assaulted her and threw abusing language to her. 

There were some wives of the Army officers in quarter guard. 
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She cannot say what she told before the Media. She talked with 

reporter Rimi Amin. At that time she did not know the name of 

the accused. Later on, she identified them seeing their picture in 

the footage. She did not submit any video footage. She denied 

the suggestion that she did not identify the accused from video 

footage and that she deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 394 was a seizure witness to personal Mobile of the 

appellant. He denied the suggestion that he implicated the 

appellant falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General also submits that 

both the P.Ws. 223 and 427 are eye witnesses to the occurrence. 

P.W. 223 saw the condemner/appellant with arms and to make 

firing. He identified the condemner/appellant with his badge 

No. There appears no doubt to his identification. P.W. 427 saw 

the condemner/appellant in front of quarter guard where she 

was taken by the rebellions from her residence. Although she 

identified him later on from video footage and but since she 

was an eye witness to the occurrence her evidence appears as 

relevant and worthy of credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 
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appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

under sections 302/149 of the Penal Code and to dismiss the Cr. 

Appeal filed on behalf of the condemner/appellant. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 223 

appears unnatural and unreliable. He admitted in his cross-

examination that he went to mess –‘ ®~p¢eLl¡ ®kM¡−e …¢m L¢l−a¢Rm 

¢a¢e ®pM¡e ¢c−uC k¡C−a¢R−me’. It can’t be believed that without 

taking safe course he would take high risk of his life following 

the passage where the rebellions were firing. His above 

uncorroborated testimony can’t be relied upon. The evidence of 

P.W. 427 bears no substance at all. She claims to identify the 

condemner/appellant from video footage but she admitted in 

cross-examination that she did not file any video footage. She 

further admitted that she did not know the name of the accused 

earlier. Her above identification stands unacceptable and 

inadmissible in evidence. There is no iota of evidence to the 

culpability of the condemner/appellant to the killing of any 

persons in Peelkhana. 
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Mr. Islam further submits that prosecution utterly failed 

to bring home the charges against the condemner/appellant by 

credible and reliable evidence and the trial court having failed 

to weigh and assess the evidence erroneously found the 

condemner/appellant guilty of the offences and sentenced him 

illegally and it warrants due interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 
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appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 223 and 427 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 223 deposed-  

‘Avwg ˆmwbK †g‡Q hvIqvi mgq 50836 Avey mvB`, 68641 Lvqiæj, 

Avjg‡K Ab¨‡`i mv‡_ A ¿̄ mn †`Šov‡`Šwo Ki‡Z †`wL I dvKv ¸wj Ki‡Z †`wL 

|’ 

P.W. 427 deposed-  

‘Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| Avgv‡K N‡ii 

evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi 

Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, 

Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i 

ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 
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igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 
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condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.119 Sepoy/60290 Md. Tarikul Islam. 

Trial court charged him for the offences under Sections 

302/149/342/382/114/34 and convicted under Sections 

302/34/149 of the Penal Code in consideration of the evidence 

of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.17 Havilder Md. Motaleb 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.19 Naik/ 53962 Md. Keramot Ali Sheikh 

 P.W.23 Sepoy/63900 Md. Rakibul Islam  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 17 deposed that he attended Darber with other BDR 

personnel on 25.02.2009. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Kajal of 44 Battalion also entered into 

Darber with arms. All the BDR personnel stood up. He left 

Darber and moved towards 24 Rifle Battalion. Thereafter he 

came to his own unit and stayed on 5th floor. At about 10.30 

A.M he came to hear miking for taking arms and to join in the 

rebellion and in default threatened to life. He came down at 

ground floor. He hid himself in bathroom and later on, he came 

to see the condemner/appellant Sepoy Tariqul along with 

Sepoy Mamun, Sepoy Harun, Sepoy Uttam Barua and some 

others to take away Maj. Manun as blooded and injured 

condition towards north. After a while he came to hear firing 

sound and the dead body of Maj. Mamun. 

In cross-examination on behalf of condemner/appellant, 

he stated that there is only one BDR person named Tariqul in 

24 Battalion. He can’t say whether there was any other BDR 
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person named Tariqul. He was not taken in TFI cell and did not 

know where it was. He was a witness in munity case and he 

deposed there on 26.06.2010. The condemner/appellant is 

named Tariqul Islam having regiment No.60290. He denied the 

suggestion that he deposed falsely.  

P.W.19 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. 20/25 minutes after starting of Darber 

Sepoy Moyeen entered into Darber with arms and pointed arms 

on D.G. Kajal of 44 Battalion also entered into Darber with 

arms. Officers disarmed Moyeen. Kajal left Darber. All BDR 

personnel stood up and left Darber. At one stage he also left 

Darber and on his way towards 24 Rifle Battalion he came to 

see some BDR personnel to make firing. He came to his own 

unit of 24 Battalion and remained on 3rd floor. While he 

remained there at about 12 noon he came to see the 

condemner/appellant Sepoy Tariqul along with Lance Naik 

Mojammel, Sepoy Uttam, Sepoy Juel, Sepoy Harun,  Cook 

Majibur and some others with arms to take away Dr. Maj. 

Mamun to the north-west corner of Sainik mess with blooded 

injury and assaulting manner. He also came to see that being 
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directed by the condemner/appellant Naik Subedar Islam Uddin 

and Lance Naik Mojammel they all killed Dr. Maj. Mamun by 

firing.  

In cross-examination on behalf of the 

condemner/appellant he stated that he was the pay clerk of 

Bravo coy. He deposed before the I.O. once. Lt. Col. Shams 

Khan Alauddin was his C.O. He did not submit written 

statement of the occurrence of 25.02.2009 to his authority. He 

denied the suggestion that he left Darbar defying the order of 

D.G. Sainik Line 2 was half killo far off from Darbar. There 

were many roads towards Sainik Line from Darbar. Sainik mess 

was 15/20 yard away to the north-west corner from Sainik Line 

No.2. He denied the suggestion that he did not see to take away 

Maj. Mamun and that he deposed falsely.  

P.W.23 deposed that on 25.02.2009 he was distributing 

materials from store of 24 Rifle Battalion for stage preparation 

at golf ground. At about 9.30 A.M. he heard firing sound from 

the side of Darber and outcry of the BDR personnel. He also 

came to see then to make firing. He remained in the store 

closing the door, but assuming the condition terrible he came 
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out of the store and started for his residence. While he came at 

the mid line of 24 Rifle Battalion he came to see the 

condemner/appellant Sepoy Tariqul along with Sepoy 

Shamim Al-Mamun, Lance Naik Majammel, Sepoy Uttam 

Barua,  and some others with arms and to take away Dr. Maj. 

Mamun to the north-west corner of mess as blooded and injured 

condition and in assaulting manner and at the direction of Naik 

Subeder Islam Uddin, Lance Naik Mozzamel and others killed 

Maj. Mamun by firing.  

In his cross-examination on behalf of 

condemner/appellant, he stated that on 25.02.2009 he had his 

duty at store room. He along with Havilder Jumarat and Sepoy 

Monir were in charge of store. Maj. Shah Alam took away 

goods through his messenger. The name of the recipient was 

recorded in the register. He can’t say whether I.O. seized the 

register. When he heard firing sound he along with the store-in-

charge and the recipients were there and on hearing firing sound 

excepting he all other went out. His mobile number was 

01923073231, but on the date of occurrence the mobile was not 

with him. He was under Habilder Jubarat who went out hearing 
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firing sound. Until 12.00 noon none returned to store. Line 1 

and 2 were 20 yard away from store room. None of the BDR 

rebellions had talk with him. They did not attack him. He knew 

the condemner/appellant from earlier. Maj. Mamun had his 

posting in hospital. He did not take any steps to protect him. 

The situation was not so favorable. Thereafter he went to his 

residence at Hazaribag at 12.30. Lalbag Police Station was two 

and a half  kilometer away from his residence. He did not 

inform the police station. He denied the suggestion that he 

deposed falsely at the instance of Col. Shams. He denied the 

suggestion that he did not see any occurrence.  

P.W.24 deposed that on 25.02.2009 he was in apartment 

in Peelkhana to the east side of old D.G Bhaban. At about 9.30 

A.M. he heard firing from the west side of his residence. He 

contacted with signal room and was informed that some BDR 

personnel has created disorder in Darber. Then he talked with 

Maj. Gofran Mollick over mobile. Gofran Mollick asked him to 

remain silent in residence. At about 10 A.M. he heard firing 

from D.G’s. residence. He remained in his residence closing the 

door. At about 10.45 some BDR personnel attacked his 
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residence by breaking door. In his residence he had with him 

his ailing mother, wife, two children, batman, driver and cook. 

At the firing by the rebellions he raised up hands and 

surrendered to their order. They took him out of the residence 

along with his family members and confined in quarter guard 

and therefrom he came to see the condemner/appellant Sepoy 

Tariqul along with Sepoy Shamim Al Mamun, Sepoy Harun-

or-Rashid Subader Waliullah, Habilder Sahabuddin, Habilder 

Serajul, Lance Naik Ekram, Lance Naik Rejaul, Sepoy Rejaul, 

Sepoy Kamrul Hasan, Sepoy Sohel, Sepoy Majahar, Sepoy 

Emran, Sepoy Soleman, Sepoy Sakil, Sepoy Majhar, Sepoy 

Gautom Day, Sepoy Uttam Barua, Sepoy Mohsin,  Sepoy 

Sayeed Cook Milon, Cook Karim, Cook Sahid ullah and Cook 

Shafiqul. They all were with arms.  

 In cross-examination on behalf of the condemner 

/appellant, he stated that he joined in BDR in 2006 and worked 

there till September, 2008 and thereafter he went to Sudan U.N. 

Mission and from Sudan he returned to Army in the month of 

November, 2009. On 25.02.2009 he had no duty in Peelkhana. 

He had his involvement with ‘X¡m i¡a LjÑp§Q£’. He tried to talk 
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with Lt. Col. Lutfor Rahman over mobile but could not reach. 

He deposed before the I.O. once. I.O. did not seize any alamat 

from him. His mother was Begum Hosneara; wife Babli Asif; 

son Sad; daughter Robara; Batman Manik, Driver Mohshin, 

Cook Millon Sheikh. His batmen were personnel but cook was 

of BDR. He was taken with his family members. 4/5 BDR 

persons took him away at the point of arms. He did not see to 

kill Lutfor Rahman, but he saw them who took him away. He 

did not see the dead body of Lt. Col. Lutfor Rahman in 

Peelkhana. He denied the suggestion that Lt. Col. Lutfor 

Rahman was not killed at the time of occurrence. There was 

only one door in the prison cell on the quarter guard and wall 

around it. On the door there was iron rod without mosquito net. 

At outside there was a wooden door. No badge remains with the 

dress of the Sepoys. While he was in quarter guard there were 

50/60 persons including male/female and children. Prison cell 

was covered so that officer can’t be seen. He denied the 

suggestion that for having cloth he could not see anything 

therefrom and that he did not see the condemner/appellant. He 

made speech before media. In his speech he told of the accused 
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but media person did not record all the name of the accused. He 

denied the suggestion that in Peelkhana he was an unwanted 

person and that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 24.03.2009 and taken on 

remand for 9 days at two occasions. The appellant did not make 

any statement under Section 164. No TIP was held. There may 

be more than one person named Tarikul/Torikul but they have 

separate badge No. He examined P.W. 23 on 17.02.2011. He 

also examined P.W. 19 on that day. He did not explain in CD 

for examining them at long delay. He verified the inquest report 

of Maj. S.A.M. Mamunur Rahman. In the inquest report earlier 

it was referred as unknown, later on, inserted Doctor S.A.M. 

Mamunur Rahman. He denied the suggestion that there was no 

specific allegation against the appellant and that he implicated 

him falsely without identifying the real offender. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant unlawfully assembled together 

with other rebellions, took away arms by breaking kote and 

magazine and actively participated to the occurrence specially 

in committing murder of Maj. Mamun.   

The learned Deputy Attorney General also submits that 

all the P.Ws. 17, 19, 23 and 24 are eye witnesses to the 

occurrence. P.W. 17 hid himself in a bathroom of ground floor 
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of 24 Rifle Battalion and saw the condemner/appellant and 

other rebellions therefrom to take away Maj. Mamun being 

blooded and injured condition and thereafter he heard firing and 

dead body of Maj. Mamun. In cross-examination he reiterated 

the identification of the condemner/appellant with his badge 

No. 60290. P.Ws. 19 and 23 also deposed in corroboration with 

P.W. 17. Their evidence appears uniform, consistent and free 

from material contradiction. The credibility of their evidence 

could not be shaken in anyway by cross-examination on behalf 

of the condemner/appellant. P.W. 24 saw the 

condemner/appellant with arms while he remained in 

confinement at quarter guard.   

The learned Deputy Attorney General lastly submits that 

the evidence of prosecution witnesses being credible, 

trustworthy and unimpeachable trial court rightly found him 

guilty and sentenced accordingly and in view of the facts and 

evidence on record he submits to accept the Reference against 

the condemner/appellant having found him guilty under section 

302/149 of the Penal Code and dismiss the Cr. Appeal filed on 

behalf of the condemner/appellant. 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

of P.W. 17 is vague and impracticable. He claims to see the 

condemner/appellant to take away Maj. Mamun as blooded and 

injured condition towards North and thereafter he heard firing 

sound and dead body of Maj. Mamun. Admittedly he took 

shelter in the bathroom and no explanation appears how he 

viewed the condemner/appellant to take away Maj. Mamun 

being blooded and injured as stated above. He also did not 

disclose where he found the dead body of Maj. Mamun. From 

his evidence it does not appear that the condemner/appellant 

had arms in his hand and he fired on Maj. Mamun. His 

evidence, in fact, does not bear any substance in support of the 

charges against the condemner/appellant. Moreover, he could 

not identify the condemner/appellant properly either by his 

Battalion or Regiment number or identifying in dock. P.W. 17 

further admits in his cross examination that his brother Ibrahim, 

was an S.I. of police and he was a member of the investigation 

cell and got promotion as Habilder after the occurrence, all 

these instigated him to adduce false evidence and thus his 
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evidence appears unacceptable. P.Ws. 19 and 23 are witnesses 

of supplementary C.S. The both admitted that they deposed 

before the investigation officer on 17.02.2011, long after the 

occurrence. They apparently appear as tutored witness. Their 

evidence can’t be relied upon. Admittedly P.W. 23 took shelter 

in the store closing the door. In the circumstances of horrific 

situation his claim of coming out from his residence appears 

unnatural and can’t be believed. Similarly the claim of P.W. 24 

to the see the condemner/appellant and as many as 24 persons 

having confinement in quarter guard and with shade of cloth is 

absolutely impracticable and thus unacceptable. None of the 

P.Ws disclosed the identification of the condemner/appellant or 

identified in the dock. The testimony of the above P.Ws does 

not bear any substance to support the charges against the 

condemner/appellant and that the impugned conviction and 

sentence can’t stand and warrants interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 17, 19, 23, 24 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 17 deposed-  

‘c‡i Avwg ev_i“‡g AvZ¥‡Mvcb Kwi| c‡i wmcvnx DËg eo~qv, wmcvnx 

gvgyb, wmcvnx nvi“b, wmcvnx ZvwiKzj mn A‡b‡K i³v³ I AvnZ Ae ’̄vq †gRi 

gvgyb‡K †U‡b †nuP‡o DËi w`‡K wb‡q hvB‡Z‡Q| wKQy¶Y c‡i ¸wji kã cvB| 

c‡i †gRi gvgy‡bi g„Z‡`n †`L‡Z cvB|’ 

P.W. 19 deposed-  

‘jvB‡bi wcQ‡b Ae ’̄vbKv‡j Abygvb 12Uvi w`‡K †`L‡Z cvB 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx Ry‡qj, wmcvnx 

nvi“b, wmcvnx Zv‡iKzj, cvPK gwRei mn A‡bK mk ¿̄ we‡ ª̀vnx AcgvbRbK 

Ae ’̄vq Wvt †gRi gvgyb mv‡ne‡K AvnZ I i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK 

†g‡mi DËi-cwðg KY©v‡i wb‡q hvq| †mLv‡b mk ¿̄ _vKv bv‡qK my‡e`vi Bmjvg 

DwÏ‡bi wb‡ ©̀‡k j¨vÝ bv‡qK †gvRv‡¤§j mn mK‡j Wvt †gRi gvgyb‡K ¸wj K‡i 

nZ¨v K‡i Ges Avwg me †`wL|’ 

P.W. 23 deposed-  

‘ZLb Avwg Store G Xz‡K  `iRv  eÜ  K‡i wfZ‡i Ae ’̄vb Kwi | 

wKQy¶Y ci fqven Ae ’̄v  †`‡L Store G _vK‡Z bv †c‡i evB‡i evmvq hvIqvi 

Rb¨ †ei nB| 24 e¨vUvwjq‡bi 1/2 Rb ˆmwbK jvB‡bi gvSLv‡b Avm‡j †`wL 24 
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e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx kvgxg Avj 

gvgyb, wmcvnx ZvwiKzj mn A‡b‡K mk ¿̄ Ae ’̄vq  †gRi Wvt gvgyb‡K AvnZ I 

i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK †g‡Qi DËi cwðg Kb©v‡i wb‡q Av‡m| 

†mLv‡b mk ¿̄ Ae ’̄vq `vwo‡q _vKv bv‡qK my‡e`vi Bmjvg DwÏ‡bi wb‡ ©̀‡k j¨vt 

bv‡qK †gvRv‡¤§jmn mK‡j †gRi gvgyb‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 24 deposed-  

‘mKvj 10 Uvq wWwR fe‡bi GjvKv †_‡K  ¸jv¸wji kã ïb‡Z cvB| 

Avwg evmvi `iRv e›` K‡i †`B| Abygvb 10.45 wgt GKRb ˆmb¨ Avgvi evmv 

Avµgb K‡i `iRv †fs‡M| ZLb evmvq Avgvi ¿̄x 2 mš—vb Batman I  

WªvBfvi Amy ’̄ gv I 24 e¨vUvwjq‡bi cvPK wgjb wQj| Zv‡`i N‡ii †g‡S ï‡q 

ivwL| we‡ ª̀vnxiv hLb dvqvi K‡i Avwg 2 nvZ Dc‡i Zz‡j ¸wj Ki‡Z wb‡la Kwi 

I Zv‡`i wb‡ ©̀k gvb‡Z PvB| Avwg Zv‡`i g‡a¨ wmcvnx dqmvj‡K wPb‡Z cvwi| 

Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 e¨vUvwjq‡bi 

AwabvqK jyrdi ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i g‡a¨ 

†Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx Bgivb, 

wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwi| †Mvdivb gwj−K‡K A ¿̄nv‡Z 

†bZ…Z¡ w`‡Z †`wL| c‡i Rvwb we‡ ª̀vnxiv †jt Kt jyrdi ingvb wewWAvi ˆmb¨iv 

nZ¨v K‡i‡Q| Avgv‡K †KvqvU©vi MvW© wb‡q hvIqv Kv‡j 24 e¨vUvwjq‡bi w`K †_‡K 

K‡qKRb we‡ ª̀vnx †`Š‡o G‡m dvKv dvqvi K‡i I Avgv‡K ivB‡d‡ji evU w`‡q 

AvNvZ K‡i, wKjNywl gv‡i| Avwg gvwU‡Z c‡o hvB| Zviv Av‡iv AvNvZ K‡i Avwg 
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gviv †h‡Z cvwi g‡b K‡i D‡V `vwo‡q †KvqvUvi Mv‡W©i w`‡K nvU‡Z _vwK| ZLb 

Zviv Avgv‡K mcwiev‡i wcÖRb †m‡j e›`x K‡i iv‡L Ab¨‡`i ms‡M| ew›` 

_vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z †`wL| Zv‡`i g‡a¨ 

my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi wmivRyj, j¨vÝ bv‡qK 

BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK kvwgg Avj gvgyb, wmcvnx 

Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, wmcvnx Ggivb, wmcvnx 

†mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg †`, wmcvnx DËg eo~qv, 

wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx ZvwiKzj, wmcvnx mvB`, cvPK 

wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK kwdKzj‡K †`L‡Z cvB| Giv mevB 

mk ¿̄ wQj|’ 

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 



 

 

2621 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.124 Naib Subader/6266 Wali Ullah. 

Trial court charged him for the offences under Sections 

149/201/382/448/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.12 Major Md. Shah Alam, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.48 Major Istiak Ahmed Khan 

 P.W. 58 Major Md. Mokarram Ahmed 

P.W.359 Foisal Atik Bin Kader, Magistrate 

 P.W. 411 Sepoy md. Farid Afrad and 
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P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/Appellant.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.12 deposed that at the time of occurrence he was the 

Commander of 24 Rifle Battalion and on the occasion of the 

BDR week he was in the charge of performing cultural function 

of 24 Rifle Battalion and as such on the date of occurrence he 

appeared at golf ground at about 7.30 A.M. Lt. Col. Lutfor 

Rahman (deceased) came to visit the arrangement and he was 

asked not to attend Darber but to supervise the arrangement. At 

about 8.45 A.M. he went to his office for taking breakfast. After 

breakfast, at the time of taking tea he heard firing sound and 

outcry from the northern side of 24 Battalion.  He talked with 

his wife and asked her to remain in the room. Thereafter, he 

went to a signal room. Naik Signal Kamal moved forward and 

asked him not to go there. Through the window he observed the 
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situation. Since Sepoys were firing he went to signal room. At 

signal room, Naik Singal Enamul handed over a mobile set to 

him for talking with Maj. Maksum. He asked Maj. Maksum 

whether there happened any firing in Darbar. After receiving 

positive answer he told Maksum that he could not contact 

commandant and thereafter he handed over mobile set to 

Enamul. Later on, Naik Kamal asked him to take shelter under 

the table. He remained there for sometime. Firing was 

increasing. At that situation Naik Kamal advised him to take 

shelter in the store room and he remained in the store room. 

After sometime in order to observe the situation he stood by the 

side of the door of store room and through the gap of the door 

he came to see the commandant Lt. Col. Lutfar being 

surrounded by Sepoy Emran Chaudhary, Habilder Taher, Lance 

Naik Karim, Sepoy Arafat, Subader Maj. Gofran Mollik, Azim 

Patowary and others with arms and to take him away towards 

residence of D.G. by way of assaulting manner. At about 14.00 

hours he came to hear killing of 33 Army Officers from the 

talking of the BDR personnel. He remained in the store room 

for the whole day and night. On 26.02.2009 at about 12 noon a 
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Sepoy told him for taking in quarter guard. He was taken to 

quarter guard. At that time the condemner/appellant 

Waliullah stared at him. At about 4.30 P.M. he was taken out 

from quarter guard and took up in a pick-up. He also came to 

see the condemner/appellant at gate No. 4 to stare at him.   

In cross-examination on behalf of the condemner 

/appellant he stated that he can’t say whether the 

condemner/appellant Waliullah joined in BDR in 1978 and 

received seven awards. He knew Mr. Asim. He can’t say 

whether the condemner/appellant informed Mr. Asif.  He can’t 

say whether the condemner/appellant remained in the hospital 

on 27.02.2009.  

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the eastern side of old 

D.G Bhaban. At about 9.30 A.M. he heard firing from the west 

side of his residence. He contacted with the Signal room and 

was informed that some BDR personnel created disorder in 

Darber. Then he talked with Maj. Gofran Mollik over mobile. 

Gofran Mollik asked him to remain silent in the residence. At 

about 10 A.M. he heard firing from D.G’s. residence. He 
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remained in his residence closing the door. At about 10.45 

some BDR personnel attacked his residence by breaking door. 

In his residence he had with him his ailing mother, wife, two 

children, bat-man, driver and cook. At the firing by the 

rebellions he raised up his hands and surrendered to their order. 

The rebellions took him out of the residence along with his 

family members and they confined him in the prison cell in the 

quarter guard and therefrom he came to see many BDR 

personnel of 24 Battalion to call them by bad names and among 

them he could identify the condemner/appellant Subader 

Waliullah along with Lance Naik Ekram,  Habilder 

Shahbuddin, Habilder Sirajul, Lance Naik Rezaul, Sepoy 

Rezaul, Sepoy Shamim Al Mamun, Sepoy Kamrul Hasan, 

Sepoy Sohel, Sepoy Emran, Sepoy Soleman, Sepoy Shakil, 

Sepoy Majaher, Sepoy Goutam Day, Sepoy Uttam Barua, 

Sepoy Harun or Rashid, Sepoy Mahsin, Sepoy Tariqul, Sepoy 

Sayeed, Cook Milon, Cook Karim, Cook Shahidullah and Cook 

Shafiqul and they were all with arms.  

In cross-examination on behalf of condemner/appellant, 

he stated that he worked in BDR from 2006 to September 2008 
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and returned to army for going U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

He was taken out with his family members. 4/5 rebellions took 

him away at the point of arms. He had no talk with Lutfor 

Rahman. He did not see the killing of Lutfor Rahman but he 

saw them who were taking him away. He deposed before the 

I.O. in a room of officers’ mess. I.O. did not seize any alamat 

from him. His mother was named Begum Hosneara, wife Babli 

Asi, son- Sadd, daughter- Robella, Batman –Manik, Driver- 

Mohasin, Cook- Millon Sheikh.  Batman and driver were his 

private employee. Cook was the BDR person. He was taken out 

along with his family members. 4/5 rebellions took him out at 

the point of arms. There was one door in the prison cell of the 

quarter guard having boundary wall all around. In the door 

there was iron rod. There was also a wooden door at outside. 

While he was confined in quarter guard. 50/60 persons 

including women and children were also confined in quarter 

guard.  While he was taken in quarter guard the number was 

8/10. Subsequently it was increased. There was a shade of cloth 
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so that officers can’t be viewed from outside. He denied the 

suggestion that for such shade he could not see anything in 

outside from prison cell and thus he could not identify the 

condemner/appellant. He denied the suggestion that he was an 

unwanted person in Peelkhana and that he deposed falsely. He 

denied the suggestion that at the time of occurrence he could 

not identify the condemner/appellant.  

P.W.48 deposed that in the year 2008 he had his 

involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 Battalion. On 

25.02.2009 at about 9 A.M. he was in Darber Hall. Darber 

started at 9.30 A.M. Some BDR personnel came near to DG. 

Among the BDR personnel Sepoy Moyeen pointed arms to DG. 

Sepoy Kajal was behind hm. Army officers disarmed Moyeen. 

Kajal ran away. He heard two rounds firing. BDR personnel 

came out from Darber Hall. ……………… On the following 

day, on 26.02.2009 at 6.30 A.M. he came out from the 

residence and went near to the residence of DG. At that time 

one soldier asked him whether he is an army officer. He 

disclosed his identity as Maj. Istiak. 2/ 3 BDR personnel took 

him to 24 Battalion. Naik Subader Alauddin commanded them 
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to take him into quarter guard. Some BDR personnel assaulted 

him and he fell on the earth. He came to see number of BDR 

personnel to express their joy. One soldier assaulted him with 

rod. Another soldier snatched away his mobile and money bag. 

Afterwards they confined him in the quarter guard. In the cell 

he found Lt. Col. Salam, Maj. Riaz and some other with their 

family members. The condemner/appellant Naik Subader 

Waliullah threatened him to kill.  

In cross-examination on behalf of the 

condemner/appellant, he stated that in his contingent there were 

about 90/100 soldiers. He had talk over mobile. It was his 

personal mobile. It was taken away in the morning on 

26.02.2009. He took up SIM but did not use it. He denied the 

suggestion that since SIM would disclose his activities he did 

not use it. He denied the suggestion that he did not depose 

anything of the condemner/appellant Waliullah before I.O.  

P.W.58 deposed that he had his posting in Savar 

cantonment. He was attached with Peelkhana on 15.02.2009. 

On completion of his duty till 6 A.M. on 25.02.2009 he went to 

officer’s mess. At 9.30 A.M. Maj. Monjur informed him of 
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firing in Darbar. He came to see through window the BDR 

personnel to make firing. At about 10.30 A.M. he was informed 

that the officers have been killed. Having afraid he closed the 

door. At about 11.30 A.M. he came to hear breaking the door of 

adjacent room. He took shelter in the bathroom. After a while 

they broke down the door of his room and attempted to make 

firing. He came out from bathroom and begged his life. 5/6 

BDR personnel assaulted him. They brought him out and took 

him in adjacent room. There he came to see the wife of captain 

Tanvir. The rebellions assaulted her. BDR personnel took him 

to quarter guard. They assaulted him with arms. On 26.02.2009 

he was taken aside in another cell. The condemner/appellant 

Waliullah was controlling all the above actions. At 4 P.M. he 

was rescued by M.P. Reza and taken him out through gate No. 

4.  

In cross-examination on behalf of the 

condemner/appellant he stated that he was in charge of the 

section quarter guard till 6 A.M. On 25.02.2009 Maj. Riaj was 

in charge of quarter guard. He can’t say the home address of 

Sepoys who were with Maj. Riaj. He served in 24 Battalion. 
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The accused did not work with him. He denied the suggestion 

that he deposed falsely.       

P.W.359 deposed that he recorded the confessional 

statement of the condemner/appellant on 18.06.2009. He 

identified the confessional statement of the 

condemner/appellant as exhibit 665. His signature exhibit 

665(1). 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not explain column 5 to the 

condemner/appellant and that the condemner/appellant did not 

make any confession and that he did not certify the column 8 

according to law.   

P.W.411 deposed that on 25.02.2009 he had his duty at 

Rifle Musium from 11 A.M to 1 P.M. At about 9.30 A.M he 

heard firing. He came to see Naib Subedar Nazrul, the 

condemner/appellant 6266 Naib Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak.  
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In cross-examination on behalf of the 

condemner/appellant Waliullah he stated that he knew golf filed. 

He did not tell anything to Maj. Shah Alam. He denied the 

suggestion that the accused took shelter in the central mosque 

and that Nazrul was busy with stage management and that 

Waliullah was in JCO mess and that Shahabuddin was in Darber 

and that he deposed falsely at the instruction of the authority. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.04.2009. P.W. 12 deposed 

before him against the appellant but he did not specify when he 

saw the appellant. P.W. 24 deposed against as many as 24 

Sepoys. He denied the suggestion that the claim of seeing the 

appellant by P.W. 24 is false and that it was not possible to 

identify 24 persons in view of the facts and circumstances of 

the case. There were many persons in prison cell. At the time of 

occurrence P.W. 24 hailed from 18 Battalion but was attached 

with Dhaka sector. The appellant was the member of 24 

Battalion. He recorded the statement of P.W. 411 on 

30.04.2009 and at that time the appellant was in custody. He 
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perused the statement of P.Ws. 38, 39, 57, 63, 93, 107, 129, 

455, 456 and 498. They did not refer the name of the appellant. 

The appellant did not leave Peelkhana. He denied the 

suggestion that he obtained the confession of the appellant by 

way of oppression and that he implicated him falsely. 

The Confessional Statement of the Naik Subader 

Waliullah runs as under- 

“B¢j 2005 p¡m ¢h¢XBl pcl cçl ¢fmM¡e¡u LjÑla ¢Rm¡jz ¢hNa 

24.02.09 ¢MËx fÐd¡e j¿»£l fÉ¡lX ®c¢Mz 25.02.09 ¢MËx N¡el Ae¤ù¡el 

SeÉ pL¡m ®bL L¡S L¢lz pL¡m Ae¤j¡e 8.30 O¢VL¡l ¢cL LjÑla Ae-

LC clh¡l Qm k¡uz Bjl¡ 4/5 Se j¡W ¢Rm¡jz pL¡m Ae¤j¡e 9.00 

O¢VL¡l pju qW¡v  …¢ml BJu¡S ö¢ez d£l d£l …¢ml në h¡sa b¡Lz 

clh¡l qml ¢cL …¢ml në öea f¡Cz B¢j HL fkÑ¡u f¤l¡ae ®ØV¡l ih-

el h¡l¡¾c¡u k¡Cz qW¡v ¢LR¤ j¤M¡nd¡l£ Hp AÙ» ¢ea hm, eCe ®jl ®g¡l 

ýj¢L ®cuz aMe B¢j 24 hÉ¡V¡¢mu¡el ®L¡a k¡Cz ®pM¡e ®L¡e AÙ» f¡C 

e¡Cz Aafl B¢j ®jp Qm B¢pz k¡h¡l fb AÙ» q¡a ®eh¡l SeÉ j¡C¢Lw 

öea f¡Cz p¡l¡ l¡a ®pM¡eC b¡¢Lz Aafl 26.02.09 ¢MËx ®hm¡ Ae¤j¡e 

1.00 V¡l ¢cL °p¢eL m¡Cel ¢cL ®Nm 2 Se j¤M¡n fs¡ ¢h¢XBl ¢p¢sl 

e£Q fs b¡L¡ AÙ» q¡a ¢ea hmz B¢j h¡dÉ qu ®pV¡ q¡a eCz aMe AÙ» 

Sj¡ ®ch¡l ®O¡oe¡ ¢Rmz c¤f¤l Ae¤j¡e 2.00 O¢VL¡l ¢cL Bj¡l q¡a b¡L¡ 
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AÙ»¢V ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Sj¡ ®cCz Aafl 27.02.09 ¢MËx pL¡m 

Ae¤j¡e 9.00 O¢VL¡l ¢cL ¢h¢XBl q¡pf¡a¡m Hp f¤¢mnl ¢eLV 

BaÈpjfÑe L¢lz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further State 

submits that the condemner/appellant had his active 
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participation to the occurrence in committing murder of 74 

persons including 57 army officers and other atrocities in 

Peelkhana  as it is evident from the evidence of prosecution 

witnesses as well as the confession of the condemner/appellant.   

The learned Deputy Attorney General also submits that 

all the P.Ws. 12, 24, 48, 58 and 411 are eye witnesses to the 

occurrence. P.W. 12 saw the condemner/appellant with 

aggrieved mood when he was taken to quarter guard on 

26.02.2009. P.W. 24 also saw the condemner/appellant from 

quarter guard with arms and aggrieved mood. P.W. 48 deposed 

that the condemner/appellant threatened him. P.W. 58 deposed 

that the condemner/appellant was supervising all the activities. 

P.W. 411 saw him with arms and to make firing. He identified 

him with his Regiment No. He reiterated in his cross-

examination that he saw the condemner/appellant with arms. 

The condemner/appellant admitted in his confessional 

statement that he took up arms.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 
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persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

under sections 302/149 of the Penal Code and to dismiss the Cr. 

Appeal filed on behalf of the condemner/appellant. 

Mr. Md. Sanower Hossain, the learned Advocate 

appearing on behalf of the appellant submits that the testimony 

of P.W. 12 is vague and unspecified. He could not identify the 

condemner/appellant with his Battalion/Regiment number. 

Besides, he referred the accused as Naik Subedar Waliullah but 

the condemner/appellant is Naib Subedar Waliullah and he did 

not disclose any culpability of the condemner/appellant to any 

offence as alleged. In view of his testimony he simply saw the 

condemner/appellant ‘Zx¶è „̀wó‡Z ZvKvq’ at gate No. 4 when he was 

taken out of peelkhana which does not constitute any offence. 

Similarly the evidence of P.Ws 24, 48 and 58 does not bear any 

substance. Both the P.Ws. 24 and 48 remained in confinement in 

quarter guard. They claim to see the condemner/appellant 
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therefrom which in view of the facts and circumstances was 

impracticable. P.W. 24 admitted in his cross-examination that 

the prison cell had boundary wall all around and it had ‘one 

door’ and it was given shade by cloth so that the officers can’t be 

viewed from outside. In this circumstances the claim of seeing 

the condemner/appellant by the P.Ws. 24 and 48 appears false 

and unreliable. Moreover, their evidence does not show any 

culpability of the condemner/appellant to any offence. From the 

evidence of P.W. 24 it appears that the condemner/appellant 

called them by bad names and that of P.W. 48, the 

condemner/appellant threatened him. They also could not 

identify the condemner/appellant properly. P.W. 24 merely 

refers Battalion number but no reference of regiment number. He 

referred the condemner/appellant as Subedar Waliullah. P.W. 48 

did not refer the Battalion and regiment number of the 

condemner/appellant. Moreover, he referred the 

condemner/appellant as Naik Subedar Waliullah. The evidence 

of P.W. 48 also does not bear any substance. His evidence is 

absolutely vague and unspecified. Admittedly he was in 
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conferment in a cell. So his claim that the condemner/appellant 

was controlling everything is devoid of any sense.  

Mr. Md. Sanower Hossain further submits that the 

confession of the condemner/appellant is not a confession at all. 

It is merely a statement. Besides it is neither voluntary and true 

and it can’t be considered as evidence against the 

condemner/appellant and as such the Reference as against him is 

liable to be rejected and the Crl. Appeal/Jail Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 



 

 

2638 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Naik Subedar Waliullah stated 

in his confessional statement– 

“B¢j HL fkÑ¡u f¤l¡ae ®ØV¡l ihel h¡l¡¾c¡u k¡Cz qW¡v ¢LR¤ j¤M¡nd¡l£ 

Hp AÙ» ¢ea hm, eCe ®jl ®g¡l ýj¢L ®cuz aMe B¢j 24 hÉ¡V¡¢mu¡el 

®L¡a k¡Cz ®pM¡e ®L¡e AÙ» f¡C e¡Cz Aafl B¢j ®jp Qm B¢pz k¡h¡l 

fb AÙ» q¡a ®eh¡l SeÉ j¡C¢Lw öea f¡Cz p¡l¡ l¡a ®pM¡eC b¡¢Lz 

Aafl 26.02.09 ¢MËx ®hm¡ Ae¤j¡e 1.00 V¡l ¢cL °p¢eL m¡Cel ¢cL 

®Nm 2 Se j¤M¡n fs¡ ¢h¢XBl ¢p¢sl e£Q fs b¡L¡ AÙ» q¡a ¢ea hmz 

B¢j h¡dÉ qu ®pV¡ q¡a eCz aMe AÙ» Sj¡ ®ch¡l ®O¡oe¡ ¢Rmz c¤f¤l 

Ae¤j¡e 2.00 O¢VL¡l ¢cL Bj¡l q¡a b¡L¡ AÙ»¢V ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ 

Sj¡ ®cCz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 12, 24, 48, 58, 

411 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 12 deposed-  

‘Avgv‡K hviv †ei K‡i Zv‡`i mK‡ji nv‡Z A ¿̄ wQj| Avgv‡K †KvqvUvi 

Mv‡W© †m‡j wbqv hvq| Abygvb we‡Kj 3 Uvq †`wL gwnjv wkï‡`i †KvqvUvi MvW© 

†_‡K †ei Kiv n‡”Q| bv‡qK my‡e`vi Iqvwj Dj−vn Avgvi w`‡K Zx¶è „̀wó‡Z  

ZvwK‡q _v‡K| Abygvb 4 
1
2 Uvq K‡qKRb Awdmvi Avgv‡K GKwU Pick up 

DVv‡bv nq| ZLb †jt Kt mvjvg GKRb Aemi cÖvß †gRi, †gRi BmwZqvK| 

†gRi gvgyb, †gRi Rv‡q`x †gRi †gvKviig Avgvi ms‡M wQj GKB Mvox‡Z †óvi 

i“g ‡_‡K hLb Avgv‡K wb‡q hvq ZLb 4 Rb mk ¿̄ ˆmwbK m`m¨ nvwej`vi 

Kv‡kg, nvwej`vi gvnZve‡K wPb‡Z cvwi| BDR 4bs †M‡U Avgv‡`i wb‡q hvq| 

†mLv‡b my‡e`vi †gRi †Mvdivb gwj−K, Ges bv‡qK my‡e`vi Iqvwj Dj−vn‡K ‡`wL 

I Avgv‡`i w`‡K Zx¶è „̀wó‡Z ZvKvq|’ 

P.W. 24 deposed-  
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‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 

ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 48 deposed-  

‘ˆmwbKiv wb‡q hvIqvi mgq 4/5 Rb ˆmwbK G‡m Avgv‡K AvNvZ K‡i 

Avwg gvwU‡Z c‡o hvB| 24 e¨vUvwjq‡b cÖPzi ˆmwbK‡K Dj−vm Ki‡Z †`wL A ¿̄ 

mn| GKRb ˆmwbK Avgv‡K iW w`‡q evwi gv‡i| 1Rb ˆmwbK ‡gvevBj I 

gvwbe¨vM wb‡q hvq| Avgv‡K †KvqvU©vi Mv‡W© ew›` K‡i iv‡L| †m‡ji g‡a¨ †jt Kt 

mvjvg, †gRi wiqvR mn K‡qKRb AwdmviI cwiev‡ii m`m¨‡`i eÜx Ae ’̄vq 

†`wL| bv‡qK my‡e`vi IqvwjDj−vn Avgv‡K †g‡i †djvi ûgwK †`q|’ 

P.W. 58 deposed-  

‘Abygvb 10.30 wgt Awdmv‡iiv Rvbvq Awdmvi‡`i nZ¨v Kiv n‡q‡Q| 

Avwg fq †c‡q `iRv eÜ K‡i †`B& 11-30wgt cv‡k¦©i i“g fv½vi kã cvB| Avwg 

ev_i“‡g Ae ’̄vb †bB| wKQz¶b c‡i Avgvi i“‡gi `iRv fv‡½ I ¸wj Ki‡Z Pvq 

ZLb Avwg ev_i“g †_‡K †ei nB I ¸wj Ki‡Z wb‡la Kwi| 5/6 Rb we‡ ª̀vnx 



 

 

2645 

ˆmwbK Avgv‡K gviai Ki‡Z _v‡K| I ¸wj Ki‡Z DÏ¨Z nq| Avgv‡K gvi‡Z 

gvi‡Z evB‡i Av‡b I cv‡ki i“‡g XyKvq| wfZ‡i K¨vw›Ub Zvbwf‡ii ¿̄x‡K †`wL 

†Kv‡j ev”Pv mn| Awdmv‡ii ¿̄x‡K gviai K‡i| Zviv Avgv‡`i wb‡q †KvqvU©vi 

MvW© w`‡q Av‡m ZLb GKRb ˆmwbK Avgv‡K A ¿̄ w`‡q evwi gv‡i| I LyRv gv‡i 

¶Z GL‡bv Av‡Q| K‡qKRb G‡m cybivq Avgv‡K gviai K‡i| hviv Avgv‡K gv‡i 

Zviv nj wmcvnx cëb PvKgv, wmcvnx mv‡jn  I wmcvnx RvwKi, wmcvnx wicb 

cvVvb, wmcvnx dinv`, wmcvnx gvgyb, wmcvnx Iqvwmg| Zviv gvi‡Z gvi‡Z 

†KvqvU©vi Mv‡W©i wfZi XyKvq| †mLv‡b Awdmvi I cwievi eM©‡`i †`wL| we‡ ª̀vnxiv 

g„Zz¨i ûgwK †`q| ivwÎ ¯̂ivóª gš¿x †KvqvU©vi Mv‡W© Av‡mb| ¯̂ivóª gš¿x P‡j ‡M‡j 

Zviv ej‡Z _v‡K Zviv wWwR I g¨vWvg‡K wKfv‡e †g‡i †d‡j‡Q| 26-2-09 mKvj 

9-30 wgt Avgv‡K Avjv`v K‡i cv‡k¦©i †m‡j †bq| bv‡qe my‡e`vi AwjDj−vn GB 

me wbqš¿b KiwQj|’ 

P.W. 411 deposed-  

‘9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K A ¿̄ 

wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 

77544 Rwmg, 77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 

68306 †Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn 

A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL|’ 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.145   Sepoy /64236 Md. Harun-or-

Rashid. 

Trial court charged him for the offences under Sections 

302/149/34/382/342/114 and convicted under Sections 

302/149/34 of the Penal Code in consideration of the evidence 

of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.17  Habilder Md. Motaleb 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.89 Havilder/38001 Md. Humayun Kabir 

P.W.334 A.K.M. Emdadul Haque, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner. 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.8 Lt. Col. Md. Zahid Hasan 
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 P.W.19 Naik /53962 Md. Keramot Ali Sheikh 

 P.W.635 Lt. Col. Abdul Salam (Rtd.)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber. Darber started at 9.00 A.M. At 

about 9.30 A.M. Sepoy Moyeen appeared at the stage and 

pointed arms towards D.G. Some officers disarmed Moyeen. 

Consequently, Moyeen fell down on the floor. BDR personnel 

were moving to and fro. DG directed all to take seat and 

directed commanders to control their respective troops. At 

about 9.30 A.M. he heard firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. At about 10.15 A.M. 4/5 BDR personnel along 

with BDR Salim Reza entered into Darber Hall with arms and a 

megaphone in excited mood. Sepoy Salim Reza by his 

megaphone asked all officers to surrender. He along with 15/20 
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officers came out. They were asked to raise their hands. About 

20/25 BDR personnel took stand outside Darber Hall. Sepoy 

Salim Reaz asked them to take position in a line. They lay 

down on the floor. He came to see the two BDR personnel 

named Harun-or Rashid, both of 24 Rifle Battalion Sepoy 

Ibrahim along with Sepoy Salim Reza, Sepoy Rafiqul, Sepoy 

Habib, Sepoy Aminul, Sepoy Ibrahim firing on them. By that 

firing Lt. Col. Kaiser sustained bullet injury at his neck along 

with two others. He tried to stand up Lt. Col. Kaiser and took 

him outside of Darber along with Dr. Col. Rabi and Dr. Col. 

Lutfor Rahman. BDR personnel prevented them in taking 

Kaiser Rahman to hospital.  

In cross-examination on behalf the condemner/appellant 

he stated that the condemner/appellant Harun-or-Rashid was 

Sepoy but he was a driver. He can’t say whether he was the 

driver of Major Ishtiak and that for recognition of his service he 

was made runner of Maj. Ishtiak. He denied the suggestion that 

he was made accused for not agreeing to depose falsely and that 

he deposed against him at the instance of Maj. Ishtiak and that 

he did not enter into Darbar. The condemner/appellant Harun 
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was aged 22-25. He was with BDR uniform. He deposed before 

I.O. of Harun. He reiterated that he saw Harun to make firing 

on entering into Darbar. His name was scribed in his uniform. 

Before I.O. he identified him from footage.    

P.W. 17 deposed that he attended Darber with other BDR 

personnel on 25.02.2009. Darber started at 9.00 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Kajal of 44 Battalion also entered into 

Darber with arms. All the BDR personnel stood up. He left 

Darber and move towards 24 Rifle Battalion. Thereafter he 

came to his own unit and stayed on 5th floor. At about 10.30 

A.M he came to hear miking for taking arms and to join in the 

rebellion and in default threatened life. He came down at 

ground floor. He hid himself in bathroom and later on, he came 

to see Sepoy Harun (the condemner/appellant), Sepoy Uttam 

Barua, Sepoy Manun, and Sepoy Tariqul and some others to 

take away Maj. Manun as blooded and injured condition 

towards north. After a while he came to hear firing sound and 

the dead body of Maj. Mamun. 
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In cross-examination on behalf of condemner/appellant, 

he stated that presently he has been working in the post of 

Habilder and at the time of occurrence he was Naik. He denied 

the suggestion that he was promoted for giving false evidence 

that he also participated in committing murder. He reiterated 

that he has deposed from his own conscience. His unit was 5/6 

hundred yard away from Darber. He reached at building No. 1 

of the barrack at 10. A.M. and remained there till 10.30 A.M. 

Sepoy Harun hailed from 24 Battalion. He and Sepoy Harun 

were in the same unit. In the ground floor there were 16 

bathrooms and toilet. By bathroom he meant all.  He saw Harun 

with arms but can’t say what arms was carrying. He reiterated 

that he knew the condemner/appellant Harun. He denied the 

suggestion that he deposed falsely. 

P.W.19 deposed that he attended Darber on 25.02.2009 

D.G. was delivering speech. After 20/25 minutes of his speech 

Sepoy Moyeen of 13 Battalion entered into Darber with arms 

and coming on the stage pointed arms on D.G. Sepoy Kazal of 

44 Battalion also entered into Darber with arms. Other officers 

detained Moyeen and disarmed him. Sepoy Kazal went out of 
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Darber. There happened anarchy. All the BDR personnel stood 

up and shouted ‘S¡−N¡’ and were leaving Darber. At one time he 

also came out of Darbar and while proceeding towards 

Battalion he came to see some BDR personnel to make firing 

towards Darber. He came to his Line and remained on 3rd floor. 

At about 12 noon he came to see Lance Naik Majammel, Sepoy 

Uttam Barua, Sepoy Juwel, Sepoy Harun (the 

condembner/appellant), Sepoy Tariqul, Sepoy Majibar with 

arms at back side of Line and to take away Dr. Maj. Mamun 

having blooded and injured towards north-west coner of Sainik 

Mess. At the instance of Naik Subedar Islam, Lance Naik 

Mojammel they all killed Maj. Mamun by firing. 

In cross-examination on behalf of the 

condemner/appellant he stated that he reached to the Line at 

about 10.A.M. The condemner/appellant had rifle in his hand. 

He denied the suggestion that he did not see the 

condemner/appellant with arms. He can’t say wherefrom 

Mamun was taken. He denied the suggestion he deposed falsely 

implicating the condemner/appellant that he did not know him. 
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P.W.24 deposed that on 25.02.2009 he was in apartment 

in Peelkhana to the east side of old D.G Bhaban. At about 9.30 

A.M. he heard firing from the west side of his residence. He 

contacted with Signal room and was informed that some BDR 

personnel created disorder in Darber. Then he talked with Maj. 

Gofran Mollick over mobile. Gofran Mollick asked him to 

remain silent in residence. At about 10 A.M. he heard firing 

from D.G’s. residence. He remained in his residence closing the 

door. At about 10.45 some BDR personnel attacked his 

residence by breaking door. In his residence he had with him 

his ailing mother, wife, two children, bat man, driver and cook. 

At the firing by the rebellions he raised up his hands and 

surrendered to their order. They took him out of the residence 

along with his family members and confined in quarterguard 

and therefrom he came to see the condemner/appellant Sepoy 

Harun-or-Rashid along with Subader Waliullah, Habilder 

Sahabuddin, habilder Serajul, Lance Naik Ekram, Lance Naik 

Rejaul, Sepoy Rejaul, Sepoy Shamim Al Mamun, Sepoy 

Kamrul Hasan, Sepoy Sohel, Sepoy Majahar, Sepoy Emran, 

Sepoy Soleman, Sepoy Sakil, Sepoy Majhar, Sepoy Gautom 
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Day, Sepoy Uttam Barua, Sepoy Mohsin, Sepoy Tariqul, Sepoy 

Sayeed Cook Milon, Cook Karim, Cook Sahid ullah and Cook 

Shafuqul with arms and to scolding them.  

In cross-examination on behalf of the 

condemner/appellant he stated that on the date of occurrence he 

was not entrusted with any duty. Darber Hall was 300 yard west 

from his residence. He can’t remember the name of the operator 

whom he contacted. At about 9.35/40 A.M he talked with 

operator. Quarter guard was within 100/125 yard from his 

residence. He reached at quarter guard at about 11.05/06 A.M. 

He can’t say when he came to see the condemner/appellant. He 

had opportunity to meet with the condemner/appellant earlier. 

He can’t remember the regiment No. of the 

condemner/appellant. He denied the suggestion that he deposed 

falsely.   

P.W.89 deposed that on the date of occurrence he was in 

the kitchen room. He heard firing of BDR personnel. He also 

came to see the rebellions with arms. Among them he identified 

the condemner/appellant 64236 Sepoy Harun-or- Rashid, 

77737 Sepoy Uttam Barua, 68696 Sepoy Shamim Al Mamun 
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Juwel, 74814 Tariqul, 67026 Sepoy Hasinur to move towards 

Darber on firing. Afterwards he went outside Peelkhana. 

In cross-examination on behalf of the 

condemner/appellant, he stated that there were two messes in 24 

Battalion. There were separate mess commander of 24 Battalion 

and mess of Tatto show. On the date of occurrence there were 7 

mess commands, 5 cooks and an assistant. The cooks were 

Nazmul, Hafiz, Salam, Md. Ali, Raju and Delower. The 

windows of the cook house were opened. He came out of cook 

house at 3 P.M. on 26.02.2009. He saw the accused at 3 P.M. 

He denied the suggestion that he remained with the 

condemner/appellant. He denied the suggestion that he referred 

the regiment number of the condemner/appellant being tutored 

and that he deposed falsely.  

P.W.635 deposed that on 25.02.2009 he had his posting in 

BDR hospital as commander. He attended Darber with his 16 

officers out of 27 and asked the rest to perform duty in the 

hospital. DAD A. Jalil was posted at gate No.1 including the 

security of the hospital. He attended Darber before 9 A.M. and 

took place in the middle of the Hall. DG attended Darber at 9 
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A.M. While Darber was going on a BDR person entered into 

Darber with arms and pointed arms towards DG. BDR person 

was named Sepoy Moyeen. All BDR personnel stood up 

shouting ‘S¡−N¡’. Meanwhile he heard a firing. BDR personnel 

took steps to leave the Hall. DG asked all to take seat. DG 

repeatedly asked them to take seat but all BDR personnel left 

Darber. DAD asked the commanders to control their respective 

troops. He came out to the north field of Darber. A BDR person 

assaulted him physically. He sustained blood injury. He 

disclosed him as doctor and he has got open heart surgery. In 

spite of that BDR personnel assaulted him. He identified the 

BDR person named Sepoy Hasib who assaulted him from video 

footage. When Sepoy Hasib and some other BDR personnel 

were taking him to Sadar Rifle Battalion through front Road of 

Noor Mohammad School and by the side of water pump he 

could see 77737 Sepoy Uttam Barua, 68696 Sepoy Shamim Al 

Mamun @ Juel, 64236 Sepoy Harun-or- Rashid (the 

condemner/appellant) all of 24 Battalion and some other BDR 

personnel to take away DAD MS Maj. Mamun towards Dhaka 

Sector by way of making physical torture on him.  
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In cross-examination on behalf of condemner/appellant, 

he stated that he did not know Harun earlier. He deposed of his 

badge number but I.O. did not record it. He cannot say how 

many persons named Harun were there in Peelkhana. He denied 

the suggestion that Sepoy Harun did not assault Maj. Mamun 

and Maj. Mamun died at first instance in Darber.  

P.W. 334 deposed that he recorded of the confessional 

statement of the condemner/appellant on 12.05.2009 in 

compliance with the provisions of law. He identified the 

confessional statement of the condemner/appellant as exhibit 

583 and his signature, exhibit 583(1). 

In cross-examination on behalf of condemner/appellant, 

he denied the suggestion that he did not explain the column 

No.5 to the condemner/appellant. He can’t say where the 

condemner/appellant remained prior to his arrest. The 

condemner/appellant did not tell him anything of injury. He 

denied the suggestion that the condemner/appellant had marks 

of injury in his body. He denied the suggestion that he did not 

record the confessional statement of the condemner /appellant 
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incompliance with provisions of 164/364 of the Code of 

Criminal Procedure.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 17 did not depose before him that if anybody is found 

in Barak he would be shot. He also did not depose before him 

that he came down instantly and that seeing the appellant he hid 

himself in bathroom but he told that he saw the appellant in 

above manner. He also did not depose before him specifically 

that Maj. Mamun was hastened away. He verified the inquest of 

Maj. Mamun. P.W. 24 deposed in his 161 statement that he was 

confinement in quarter guard but did not use the ward central. 

He arrested the appellant on 15.07.2009 and took on remand for 

10 days. He denied the suggestion that after arresting the 

appellant he send him to TFI cell and obtained the confession 

under threat and coercion. 

The Confessional Statement of the Sepoy Md. Harun-or-

Rashid runs as under-  

“Avwg 24 ivB‡dj e¨v‡Uwjqv‡b wmcvnx c‡` Kg©iZ AvwQ|  1998 mv‡j 

wmcvnx wn‡m‡e wewWAv‡i †hvM`vb Kwi| MZ 25/2/09 Bs ZvwiL mKvj 

6.00 Uvi mgq Avgv‡`i e¨v‡Uwjqvb †_‡K 18 Rb 4 bs †M‡U IqvwK©s 
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wWDwU Kivb Rb¨ hvB| †mLv‡b Avgiv 4 bs †MU n‡Z Afqvib¨ ch©šÍ 

AvBj¨vÛ Svoy †`B| H KvR Kivi mgq mKvj Abygvb 9.30 Uvi w`‡K 

kã ïb‡Z cvB| Gi wKQz¶b c‡i A ¿̄avix gy‡Lvk cov wewWAvi 

m`m¨‡`i‡K QzUvQzwU K‡i Avm‡Z †`‡L Avgv‡`i 18 Rb †h †hw`‡K cvwi 

P‡j hvB| Zviv A ¿̄ DuwP‡q wPrKvi Ki‡Z Ki‡Z AvmwQj| Avwg 

Afqvi‡b¨i cwð‡g GKUv dzj evMv‡bi K¨v‡b‡j AvZ¥‡Mvcb Kwi| 

†mLv‡b Abygvb 11.30 Uv ch©šÍ _vwK| 11.30 Uvi w`‡K 2 Rb gy‡Lvk 

cov A ¿̄avix wewWAvi m`m¨ dzjevMvb †_‡K Avgv‡K †U‡b †ei K‡i 

†KvqvU©vi Mv‡W©i †cQ‡b gvi‡Z gvi‡Z wb‡q Av‡m Ges A ¿̄ nv‡Z wb‡Z 

e‡j, bv wb‡j ¸wj K‡i †g‡i †djvi ûgwK ‡`q| f‡q Avwg  cwiZ¨v³ 

Ae ’̄vq _vKv GKwU A ¿̄ nv‡Z wb‡q 24 ivB‡dj e¨v‡Uwjqv‡b ˆmwbK 

†g‡mi †cQ‡bi GKwU mewR evMv‡b AvZ¥‡Mvcb Kwi| Avgvi A ¿̄Uv‡Z 

¸wj wQj bv| weKv‡j 4/4.30 Uvi w`‡K  KvD‡K †`L‡Z bv †c‡q duvKv 

_vKvq 24 ivB‡d‡ji K¨vw›Ub †_‡K we¯‹zU I Rym wb‡q Avevi mewR 

evMv‡b P‡j hvB| †mLv‡b iv‡Z I _vwK| ciw`b 26/2/09 Bs ZvwiL 

mKv‡j I Avwg HLv‡b _vwK| †ejv 11.30/12.00 Uvi w`‡K gvB‡K A ¿̄ 

Rgv †`qvi †Nvlbv ï‡b †ei n‡q 24 ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z A ¿̄ 

Rgv w`‡q ˆmwbK jvB‡b hvB| †mLv‡b KvD‡K bv †c‡q Avwg †cvkvK 

cwieZ©b K‡i †WBix dv‡g©i cv‡ki Iqvj UcwK‡q cvwj‡q hvB| miKvix 

†Nvlbv ï‡b MZ 01/3/09 Bs ZvwiL wcjLvbvi 4 bs †M‡U wi‡cvU© Kwi| 

†mLvb †_‡K Avevnbx gv‡V †bqv nq| MZ 03/03/09 Bs ZvwiL 

wcjLvbvq cÖ‡ek Kwi| hv N‡U‡Q, hv mZ¨ ZvB ejjvg| GB Avgvi 

e³e¨|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further State 

submits that the condemner/appellant had his active 

participation to the occurrence in committing murder of army 

officers specially Lt. Col. Kaisar and  Maj. Mamun as it has 

been evident from the evidence of prosecution witnesses as well 

as his own confession as recorded by P.W. 334.    
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The learned Deputy Attorney General also submits that 

all the P.Ws. 8, 17, 19, 24, 89 and 635 are eye witnesses to the 

occurrence. P.W. 8 saw the condemner/appellant in Darbar with 

arms and to cause injury to Lt. Col. Kaisar by firing. His above 

testimony remains unchallenged, unembellished since no cross-

examination was made on behalf of the condemner/appellant. 

P.W. 17 saw the condemner/appellant with arms and hastening 

away Maj. Mamun being blooded and injured condition and 

afterwards he heard firing and consequently saw the dead body 

of Maj. Mamun. He reiterated in cross-examination that the 

condemner/appellant had arms in his hand and further reiterated 

that he knew the condemner/appellant Harun. P.Ws. 19 and 635 

corroborated the statement of P.W. 17. P.W. 19 reiterated in his 

cross examination that the condemner/appellant had rifle in his 

hand and he caught hold the ‘Kjvi’ of Maj. Mamun. P.W. 635 

identified him with his badge No. P.W. 24 saw the 

condemner/appellant with arms from quarter guard and to abuse 

him. P.W. 89 also saw the condemner/appellant to move 

towards Darbar on firing. He identified the 

condemner/appellant with his badge No. The 
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condemner/appellant by his confessional statement admitted of 

taking arms.  

The learned Deputy Attorney General further submits 

that there is no ambiguity to the identification of the 

condemner/appellant by the prosecution witnesses. P.Ws. 8, 17, 

19, 24 all identified him with his Battalion No. and P.Ws. 89 

and 635 with his badge No.  

The learned Deputy Attorney General lastly submits that 

the evidence of prosecution witnesses appears credible, 

trustworthy, unimpeachable and on proper appreciation of 

evidence trial court rightly found him guilty and sentenced 

accordingly and he urges to accept the Reference against the 

condemner/appellant under section 302/149 of the Penal Code 

and dismiss the Cr. Appeal filed on his behalf.  

Mr. Aminul Islam, the learned Advocate with Mrs. 

Sultana Akter Rubi, the learned Advocate appearing on behalf 

of the condemner/appellant submits that P.W.8 had his posting 

in Sylhet sector and he came at Peelkhana on 19.02.2009 and 

ultimately attended Darbar. He did not refer the 

Battalion/Regiment No. of the condemner/appellant and he had 
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no opportunity to know the condemner/appellant. He further 

admitted that he did not serve in 13, 14 and 44 Battalion. It is 

obvious that his evidence appears unreliable in view of the facts 

of two Harun-or Rashid (C.S 65 and C.S 145) in 24 Rifle 

Battalion. (But in fact, he deposed of both Harun-or-Rashid 

‘q¡l¦e-Al-ln£c’ of same Rifle Battalion 24) Moreover, he 

admitted that he identified the accused with photo at the 

instance of I.O and no photo was exhibited. P.W. 17 admittedly 

took shelter in bathroom and claims to observe therefrom to 

take away Maj. Mamun in way of hastening as injured and 

blooded condition by the condemner/appellant and others 

towards north. His claim of observing such incident in his 

position from bathroom appears quite impracticable and 

untrustworthy. Moreover, he also did not mention the Battalion 

and badge No. of the condemner/appellant and as such his 

evidence can’t be relied on. Furthermore, at the time of 

occurrence he was a Naik and got promotion afterwards and he 

was promoted as Habilder for adducing false evidence. P.W. 19 

is a witness of supplementary C.S. I.O admitted that he 

examined him on 17.2.2011. He is absolutely a procured and 
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tutored witness. Moreover admittedly he took shelter on 3rd 

floor and his claim of observing to take away Maj. Majmun by 

the condemner/appellant and others as injured and blooded 

condition can’t be believed. I.O admitted that he implicated two 

Harun-or-Rashid in 1st C.S. If there was sufficient evidence to 

submit C.S. against the condemner/appellant what necessitated 

to adduce his evidence after two years of the occurrence. He has 

been set to corroborate P.W. 17. He also did not refer his 

Battalion/Regiment No. of the condemner/appellant. His 

belated discloser of facts is unreliable. The evidence of 24 of 

identifying the condemner/appellant along with as many as 25 

persons having confined in quarter guard appears impracticable 

and unnatural since admittedly it had only one door and 

covered by cloth to hide the officers. He also did not refer the 

Battalion/badge No. of the condemner/appellant. Moreover, he 

did not disclose any offence committed by the 

condemner/appellant, but merely scolding him. In fact, his 

evidence bears no evidence. P.W. 89 also provides no 

substantive evidence. He only saw the condemner/appellant to 

move towards Darber with arms. But his evidence finds no 
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corroboration although admittedly 5 cooks and an assistant 

were with him at that time. His uncorroborated testimony can’t 

stand. The evidence P.W. 635 also appears unreliable. He 

admitted in his cross- examination that he did not know the 

condemner/appellant earlier and did not know how many BDR 

person named Harun-or-Rashid were in Peelkhana. His 

evidence as of identifying the condemner/appellant with 

regiment No. appears tutored. He admitted in his cross-

examination that he told I.O the regiment No. of the 

condemner/appellant but I.O did not record that. His evidence 

appears as an embellishment and thus unreliable. 

The confession of the condemner/appellant apparently 

appears a production of torture and it can’t be taken into 

consideration as evidence. P.W. 334 confession recording 

Magistrate admitted that he was taken on remand for 10 days. 

Moreover, the confession of the condemner/appellant appears 

merely a statement. It did not disclose any culpability of the 

condemner/appellant to any offence and as such the Reference 

as against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The condemner/appellant Sepoy Md. Harun-or-Rashid 

stated in his confessional statement– 

11.30 Uvi w`‡K 2 Rb gy‡Lvk cov A ¿̄avix wewWAvi m`m¨ dzjevMvb 

†_‡K Avgv‡K †U‡b †ei K‡i †KvqvU©vi Mv‡W©i †cQ‡b gvi‡Z gvi‡Z wb‡q 

Av‡m Ges A ¿̄ nv‡Z wb‡Z e‡j, bv wb‡j ¸wj K‡i †g‡i †djvi ûgwK 

‡`q| f‡q Avwg  cwiZ¨v³ Ae ’̄vq _vKv GKwU A ¿̄ nv‡Z wb‡q 24 

ivB‡dj e¨v‡Uwjqv‡b ˆmwbK †g‡mi †cQ‡bi GKwU mewR evMv‡b 

AvZ¥‡Mvcb Kwi| Avgvi A ¿̄Uv‡Z ¸wj wQj bv|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 8, 17, 19, 24, 

89, 635 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 8 deposed-  
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‘H mgq `ievi n‡j evB‡i 20/25 Rb ˆmwbK‡K `ievi nj †NivI K‡i 

ivL‡Z †`wL| wmcvnx †mwjg †iRv Avgv‡K jvBb cwRk‡b †h‡Z e‡jb Avgiv 

mvg‡bi ‡g‡S‡Z ï‡q cwo| wmcvnx †mwjg †iRv, wmcvnx Beªvwng wmcvnx nvwee I 

wmcvnx iwdKzj wmcvnx Avwe ỳj I nvi“byi iwk` 2 Rb 24 ivB‡dj Avgv‡`i 

Dci ¸wj el©b K‡i| H ¸wj‡Z  †jt  K‡b©j Kvqmv‡ii Mjvq ¸wjwe× nq| m‡½ 

AviI 2 Rb ¸wj we× nq|’ 

P.W. 17 deposed-  

‘wmcvnx mwdKzj, nvwej`vi ev`kv, wmcvnx wgbnvR I my‡e`vi BmnvK‡K 

†`wL mk ¿̄ Ae ’̄vq| c‡i Avwg ev_i“‡g AvZ¥‡Mvcb Kwi| c‡i wmcvnx DËg 

eo~qv, wmcvnx gvgyb, wmcvnx nvi“b, wmcvnx ZvwiKzj mn A‡b‡K i³v³ I AvnZ 

Ae ’̄vq †gRi gvgyb‡K †U‡b †nuP‡o DËi w`‡K wb‡q hvB‡Z‡Q| wKQy¶Y c‡i ¸wji 

kã cvB| c‡i †gRi gvgy‡bi g„Z‡`n †`L‡Z cvB|’ 

P.W. 19 deposed-  

‘jvB‡bi wcQ‡b Ae ’̄vbKv‡j Abygvb 12Uvi w`‡K †`L‡Z cvB 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx Ry‡qj, wmcvnx 

nvi“b, wmcvnx Zv‡iKzj, cvPK gwRei mn A‡bK mk ¿̄ we‡ ª̀vnx AcgvbRbK 

Ae ’̄vq Wvt †gRi gvgyb mv‡ne‡K AvnZ I i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK 

†g‡mi DËi-cwðg KY©v‡i wb‡q hvq| †mLv‡b mk ¿̄ _vKv bv‡qK my‡e`vi Bmjvg 

DwÏ‡bi wb‡ ©̀‡k j¨vÝ bv‡qK †gvRv‡¤§j mn mK‡j Wvt †gRi gvgyb‡K ¸wj K‡i 

nZ¨v K‡i Ges Avwg me †`wL|’ 
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P.W. 24 deposed- 

‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 

ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 89 deposed-  

‘Avwg ivbœvN‡i Ae ’̄vb Kwi| we‡ ª̀vnx‡`i mk ¿̄ Ae ’̄vq †`L‡Z cvB| 

Zv‡`i g‡a¨ 77737 wmcvnx DËg eo~qv, 68696 wmcvnx kvwgg Avj gvgyb 

Ry‡qj, 64236 wmcvnx nvi“b Ai iwk`, 74814 wmcvnx ZvwiKzj, 67026 

wmcvnx nvwmbyi‡K D‡ËwRZ Ae ’̄vq fire Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL 

25/2/09 Zvwi‡L|’ 

P.W. 635 deposed-  

‘Avwg ewj Avwg Wv³vi | ZLb e‡j Wv³vi n‡jI Army Officer 

†Zv‡K Qvov n‡e bv| Avgvi Open heart surgpry  n‡q‡Q ejvi c‡iI Zviv 

AvNvZ  K‡i| hviv Avgv‡K wbh©vZb K‡i Zv‡`i g‡a¨ K‡_vcK_‡b Rvb‡Z cvwi 
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GKR‡bi bvg wmcvnx nvwme| we‡ ª̀vn cieZ©xKv‡j RSU ‡Z Zvi Qwe †`‡L mbv³ 

Kwi| wmcvnx nvwme I Ab¨iv mk ¿̄ Ae ’̄v Avgv‡K byi †gvt ¯‹z‡ji mvg‡b w`‡q 

cvwbi cv‡¤úi cv‡k¦©i iv¯—v a‡i m`i e¨vUvwjq‡bi mvg‡b w`‡q wb‡q hvIqvi 

cÖv°v‡j †`L‡Z cvB 77737 wmcvnx DËg eo–qv 24 e¨vUvwjqb, 68696 wmcvnx 

kvwgg Avj gvgyb Ry‡qj, 24 e¨vUvwjqb, 64236 wmcvnx nvi“b Ai iwk` 24 

e¨vUvwjqb, G‡`i m‡½ Av‡iv wKQz wewWAvi mk ¿̄ m`m¨ GKB iv¯—v a‡i DAD 

MS  ‡gRi gvgyb‡K wbhv©Zb KiZt †U‡b wnP‡o XvKv †mKU‡i wb‡q hv‡”Q|’  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.147 Sepoy/70061 Md. Atiqur 

Rahman. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.61 Havilder/43607 Md. Ashraf Uddin 

 P.W.427  Tasnuva Maha 

 P.W.550 Begum Shahinur Parveen Joba 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1, the informant is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. Admittedly the name of the 

condemner/appellant did not appear in the F.I.R. 

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 
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5, he came to see there the condemner/appellant Atiqur 

Rahman, Sepoy Mijanur Rahman, Sepoy Selim Reza, Sepoy 

Mehedi Hasan, Rafiqul, Rezaul Karim, Ayub, Atikur Rahman, 

Sadullah, Kamrul, Meshba Uddin, Selim and some others of 44 

Battalion. On quarry Mijanur Rahman disclosed that they went 

to the residence of Jakaria for the purpose of implementing their 

demands.  

In cross-examination he stated that he deposed before I.O 

on 26.02.2011. He can’t say whether he deposed before the 

investigation officer that the condemner/appellant Atiqur 

Rahman hailed from 13 Battalion. He did not serve in 44 

Battalion. He can’t say whether the Atikur Rahman was the 

trainer of training centre.  

P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with runner over mobile but she dealt with her roughly and 

threatened her. Later on, he rang Maj. Aziz. Maj. Aziz handed 

over the mobile to her husband Tanveer. She had talk with her 
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husband and he informed her that BDR personnel made a revolt. 

Some BDR personnel kicked on the door of her residence. Later 

on, Tanveer informed her that there happened much killing and 

instructed her to take shelter in bathroom. BDR personnel broke 

down the door of her room and entered into the room. She could 

identify the condemner/appellant Sepoy Atik, Sepoy Rion, 

Zia, Habibur, Amjad, Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-

Mamun,. They assaulted her with rifle and destroyed her 

belongings of the room.  

In cross-examination on behalf of condemner/appellant, 

she stated that her husband Tanveer was aged 29. She received 

the dead body of her husband on 29.02.2009 from C.M.H. There 

was a DNA test of her husband. She denied the suggestion that 

she received the dead body of a person aged 45. She denied the 

suggestion that she could not identify the dead body of her 

husband. She dined the suggestion that she could not identify the 

condemner/appellant and that she deposed the name of the 

condemner/appellant being tutored.  
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P.W.550 deposed that Lt. Col. Saidul Islam (deceased) 

was her husband. On 25.02.2009 her husband came out from 

residence to join in Darbar Hall. At about 9.30 A.M. she was 

informed by Lance Naik Harun of disorder in Darbar Hall. She 

ranged her husband. Her husband informed her that he is O.K. 

and instructed her to be careful by closing the door. 44806 

Habilder Salam informed her over mobile of firing. Driver 

Salam told her son that all army officers will be killed. The 

rebellions set fire in the residence of sector commander. Groups 

of rebellions entered into her residence by breaking door and 

called the army officers by filthy language. 10/12 BDR 

personnel entered into residence and took away her belongings. 

They pointed arms on her chest and asked for money of ‘WvjfvZ 

Kg©m~Px|’ They told her son that they have killed all officers. She 

was taken out from her residence at 4 P.M. on 26.02.2009. 

BDR personnel told to finish them. Later on, she identified the 

condemner/appellant Sepoy Atiqur Rahman, Sepoy Ramjan, 

Sepoy Habibur, Sepoy Saurav (66999), Sepoy Mukul, 69638 

Hossain, Sepoy Raju, Sepoy Palton Chakma, Sepoy Sahidullah, 

Sepoy Zakir Hossain, Sepoy Siddik Alam, Sepoy Ramzan and 
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Sepoy Khorshed Alam from video footage. They did not 

behave like man- ‘Giv gvbyl wQjbv| Zv‡`i AvPib ejv hvq bv|’  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that by order dated 07.02.2011 there was the order of 

investigation of the accused those who were left in C.S. He 

recorded the statement of the witnesses on 26.02.2011 when the 

appellant was in custody. He arrested the appellant on 

04.08.2009. P.W. 427 was aged 24 and her husband was 29 in 

exhibit 50 the age was referred as 45. Doctor Jubayed identified 

the dead body aged 45. He prepared the list of 74 deceaseds. 

Maj. Tanvir was in SL. No. 22. He denied the suggestion that 

P.W. 427 deposed falsely against the appellant and he also 

implicated the condemner/appellant falsely without proper 

investigation. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses.  

The learned Deputy Attorney General also submits that 

all the P.Ws. 61, 427 and 550 are eye witnesses to the 

occurrence. P.W. 61 saw the condemner/appellant at BDR gate 

No. 5 to return back from the residence of Zakaria where the 

conspirators met together, talked together and administered oath 

to implement their demands at any cost. P.Ws. 427 and 550 also 
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saw the condemner/appellant with others in unlawful assembly 

and entered into their residence in Peelkhana forcibly and dealt 

with them wrongly ‘Giv gvbyl wQj bv| Zv‡`i AvPib ejv hvq bv’ and 

destroyed their belongings. They both identified the 

condemner/appellant rightly.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and on proper 

appreciation of aforesaid evidence on record trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrants any interference. Consequently he 

urges to accept the reference against the condemner/appellant 

under section 120B/302/149 of the Penal Code and to dismiss 

the Cr. Appeal filed on behalf of the condemner/appellant.  

Mr. Abdul Quadir Bhuiyan, the learned Advocate 

appearing on behalf of the condemner/appellant submits that the 

evidence of P.Ws 61, 427 and 550 is vague and unspecified. 

They did not refer the regiment number of the 

condemner/appellant. P.W. 61 refers Atiqur Rahman of 44 
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Battalion but the condemner/appellant hailed from 24 Rifle 

Battalion and there is no BDR person named Atiqur Rahman in 

44 Battalion. His identification of the condemner/appellant is not 

proper. Moreover, as many as 4 BDR personnel named Atiq 

were charged. Such vague unspecified evidence can’t be relied 

upon. Moreover, there is no corroboration to his testimony that 

the condemner/appellant had any participation to the conspiracy. 

Mere utterings of Zakaria does not divulge his complicity to 

conspiracy. The evidence of P.Ws. 427 and 550 bears no 

substance. They identified the condemner/appellant with video 

footage but no such video footage was filed before the court. 

P.W. 427 admitted in her cross-examination on behalf of Sepoy 

Rion and others she admitted that she did not know the name of 

the accused at the time of occurrence and he later on identified 

the accused from video footage but she did not file any video 

footage. P.W. 550 also admitted in his examination-in-chief that 

he identified the accused from video footage.  

Mr. Bhuiyan further submits that in fact prosecution could 

not bring home the charges against the condemner/appellant and 

trial court having failed to assess and weigh the evidence on 
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record erroneously found him guilty of the offences and 

sentenced him illegally and it warrants due interference and as 

such the Reference as against him is liable to be rejected and the 

Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 61, 427 and 
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550 provide direct evidence of his participation to the 

conspiracy as well as to the occurrence as members of unlawful 

assembly holding arms by plundering kote and magazine to 

implement their common intention to kill army officers ‘†Kvb 

Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z 

n‡e|’  

P.W. 61 deposed-  

‘24-2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U 

G‡m †`L‡Z cvB 44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  

mv ỳj−¨v, Kvgi“j, †gRevn DwÏb, †mwjg mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U 

Avm‡Z †`wL evwni n‡Z| Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex 

`vIqv Av`v‡qi Rb¨ RvKvwiqvi evmvq wM‡qwQjvg|’ 

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB|’ 
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P.W. 550 deposed-  

‘10/12 Rb Avgvi N‡i Xy‡K wRwbm cÎ me wb‡q hvq| †Rvicye©K Avgvi 

†eW i“‡g Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| Avgvi 

†Q‡j I‡`i nvZ a‡i e‡j gv Amy ’̈̄ | Iiv Avgvi †Q‡j‡K e‡j mevB‡K †kl Ki 

w`‡qwQ| Avgvi Lv‡Ui Dci 2Rb e‡m c‡o cv Zz‡j| GKRb ˆmwbK Avgvi 

†Q‡j‡K e‡j g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 3
1
2  Uvq GKRb ˆmwbK G‡m 

e‡j †KD †e‡P bvB| 26/02/09 mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q 

hvIqvi mgq A ¿̄ ZvK K‡i Avgvi  w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  

evmv †_‡K ‡ei K‡i Av‡b Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | 

wewWAvi m`m¨iv e‡j G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  bvg mbv³ 

Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 

69638 û‡mb, wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx 

RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx igRvb, 

wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib 

ejv hvqbv|’ 

It is needless to say that the evidence of P.W. 61 finds no 

corroboration but P.Ws. 427 and 550 are the eye witnesses to 

the occurrence and they both were treated roughly by the 

rebellions. In view of above circumstances although they 
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identified the condemner/appellant later on and no footage 

appears but their corroborative statements to the implication of 

the condemner/appellant to the occurrence bears substance and 

it can’t be discarded.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.153 Sepoy Driver 55522 Md. 

Habibur Rahman. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.254 Naik Badok (Ret.) 43449 Mahtab Ali 

P.W.427 Tasnuva Maha, Officer Family  

P.W.550 Begum Shahinur Parveen Joba and 

P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.254 deposed that on 25.02.2009 he attended Darber 

with band dress. D.G. came into Darber at 9.A.M. At about 

9.30 there raised a hue and cry in Darber. He left Darber and 

came to his Line. He heard firing from Line. He also came to 

know that army officers have been killed in Darber. He came to 
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see 6362 Naik Subedar Sanat Kumar, 53354 Lance Naik 

Moniruzzaman, 57382 Sepoy Mijanur, 70780 Sohel Rana, 

68277 Sepoy Aminar, 44806 Habilder Chalak Salam, 46091 

Habilder Mijanur, the condemner/appellant 55522 Sepoy 

Habibur, 55735 sepoy Mashiur and 55963 Sepoy Zakir to run 

with arms on firing. 

In cross-examination behalf of the condemner/appellant 

he stated that he went on retirement on 04.06.2012 but did not 

get his pension till now. He denied the suggestion in order to 

get pension he deposed falsely. Before beginning of Darber he 

played on beguile twice. He had his seat in Darber. The accused 

lived in M.T. garage. They were controlled by Badak JCO. He 

saw to make firing at 11 A.M. in front of Badak Line. He also 

deposed the same before the I.O. Badak Line and sainik Line, 

both are under Sadar Line. Badak line was on 1st floor having 

tin-shed over it. He denied the suggestion that there was no 

scope to see the accused from tin-shed. The 

condemner/appellant Habibur Rahman was the driver of AAG 

of MT Section.  
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P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with the runner of her husband over mobile but she dealt with 

her roughly and threatened her. Later on, he rang Maj. Aziz. 

Maj. Aziz handed over the mobile to her husband Tanveer and 

that she had talk with her husband and  her husband informed 

her that BDR personnel made a revolt. Some BDR personnel 

kicked on the door of her residence. Later on, Tanveer informed 

her that there happened much killing and instructed her to take 

shelter in bathroom. BDR personnel broke down the door of her 

room and entered into the room. She could identify Ramjan, 

Sepoy Rion, Sepoy Atik, Zia, the condemner/appellant 

Habibur, Amjad, Rajibul, Shawkat, Signalman Delowar, Sepoy 

Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun. They assaulted 

her with rifle and destroyed her belongings of the room. Lnk. 

Ekramul took her out from the room at the point of Rifle and 

made firing that ran by the side of her neck. Consequently she 

fell down.  
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In cross-examination on behalf of condemner/appellant, 

she stated that she deposed before Kahar Akanda, the I.O. Her 

statement was read over to him. She denied the suggestion that 

she did not depose before I.O that there happened killing in 

Darber. She denied the suggestion that she did not depose before 

the I.O that sepoy Atik, Zia, Habibur, Amzad, Rajbul, Ramjan, 

Saikat, Delwar, Salah, Forhad, Lance Naik Ekramul, Al Masud, 

Rian entered into his room and destroyed her belongings. She 

admitted that at that time she did not know the name of the 

accused, but later on, she identified them with footage. She did 

not submit any video footage. She denied the suggestion that she 

could not identify the accused and that she deposed their name 

being tutored.  

P.W.550 deposed that Lt. Col. Saidul Islam (deceased) 

was her husband who joined in Peelkhana on 15.01.2008. On 

25.02.2009 her husband came out from residence to join in 

Darbar Hall. At about 9.30 A.M. she was informed by Lance 

Naik Harun of disorder in Darbar Hall. She ranged her husband 

and got reply that he was O.K. and instructed her to be careful 

by closing the door. 44806 Habilder Salam informed her over 
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mobile of firing. Driver Salam told her son that all army 

officers will be killed. The rebellions set fire in the residence of 

sector commander. Groups of rebellions entered into her 

residence by breaking door and called the army officers by 

filthy language, 10/12 BDR personnel entered into her 

residence and took away her belongings. They pointed arms on 

her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ On the night 

they told her son that they have killed all officers. She was 

taken out of her residence at 4 P.M. on 26.02.2009. BDR 

personnel told to finish them. Later on, she identified Sepoy 

Ramjan, the condemner/appellant Sepoy Habibur, Sepoy 

Saurav (66999), Sepoy Mukul, 69638 Hossain, Sepoy Raju, 

Sepoy Palton Chakma, Sepoy Sahidullah, Sepoy Zakir Hossain, 

Sepoy Siddik Alam, Sepoy Atikur Rahman and Sepoy 

Khorshed Alam with video footage. She further deposed –‘Hl¡ 

j¡e¤o ¢Rm e¡z Zv‡`i BQlZ hm¡ k¡u e¡z ¢pf¡q£ e¡¢Rl 26.02.2009 Zvwi‡L  

k¦ïi evwo wM‡q e‡j‡Q ¢X¢S pq ph¡CL M¤e K‡i G‡m‡Qz HC e¡¢Rll ¢hQ¡l e¡ qm 

L¡l¡ BaÈ¡ n¡¢¿¹ cv‡e e¡z’  

In cross-examination on behalf of the 

condemner/appellant she stated that on 25/26th she did not 
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happen to meet with driver Salam, but she had talk with him. 

She can’t remember the phone No. of Salam. He can’t say 

whether I.O. seized the mobile of her eldest son. She denied the 

suggestion that no video footage was shown to her. She 

admitted in cross-examination on behalf of Ramjan and others 

that the video footage by which she identified the 

condemner/appellant is not available in the court. She can’t say 

when she was shown the video footage. The accused were not 

taken before him when she was shown the video footage. She 

did not see the accused when they were posted in Peelkhana.     

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 254 was a member of band party and he used to live 

in band Line. The appellant hailed from empty garage.  The 

condemner/appellant is 55522 Habibur Rahman. There may 

be more than one person named Habibur Rahman. He denied 

the suggestion that P.W. 254 did not refer the badge No. of the 

appellant and there is no video-footage of the 

condemner/appellant. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in committing murder of 74 person including 57 

army officers and other activities that occurred in Peelkhana on 
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25-26th Feb, 2009 as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

the P.Ws. 254, 427, 550 all are eye witnesses to the occurrence. 

P.W. 254 saw the condemner/appellant in an unlawful assembly 

with other rebellions and with arms to run around and to make 

firing. He identified the condemner/appellant with his badge 

No. He further reiterated in his cross-examination that he knew 

the condemner/appellant from earlier ‘q¡¢hh¤l MT n¡M¡l AAG 

p¡−q−hl XÊ¡Ci¡l ¢Rmz’. P.W. 427 saw him in front of quarter guard 

and he used filthy language to her and assaulted her. P.W. 550 

also saw him to say to his son- ‘†mbvevwnbxi †jvK hviv mevB‡K †kl 

Kiv n‡e’. Their evidence appears consistent and corroborative as 

to his active participation to the occurrence.  

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses to his implication to the offences under section 

302/149 of the Penal Code and trial court rightly found him 

guilty and sentenced him accordingly and it does not warrant 

any interference. He lastly submits to accept the Reference 



 

 

2699 

against the condemner/appellant and to dismiss the Cr. Appeal 

filed on his behalf. 

Mr. Md. Masudul Hoq, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 254 is 

vague, and unspecified. There is no reference in his statement 

where he found the condemner/appellant. Moreover, he claims 

to see the appellant from his badak line on 1st floor which seems 

impracticable and as such his identification of the 

condemner/appellant appears unacceptable. Besides there is no 

corroboration to his above testimony. Such uncorroborated 

testimony can’t be based on. The evidence of P.Ws.427 and 550 

bears no substance. Admittedly they all claim to identify the 

condemner/appellant with video footage but no such video 

footage was seized or produced before the court. P.W. 427 also 

admits that she did not know the name of the accused prior to 

the occurrence and no video footage was filed.  

Mr. Md. Masudul Hoq further submits that the 

condemner/appellant was found guilty without any evidence 

and he was sentenced arbitrarily and the impugned order of 

conviction and sentence to the condemner/appellant warrants 
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due interference and as such the Reference as against him is 

liable to be rejected and the Crl. Appeal/Jail Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 254, 427, 550 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

P.W. 254 deposed-  

‘`ievi †_‡K †ei n‡q m`i jvB‡b P‡j hvB| jvB‡b ¸jv¸wj ïwb| 

ïb‡Z cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK my‡e`vi 

mbr Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx wgRvbyi, 70780 

†mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 nvwej`vi PvjK Qvjvg, 46091 

nvwej`vi wgRvbyi, 55522 wmcvnx nvweeyi, 55735 wmcvnx gwkDi, 55963 

wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq †`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’ 

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi, AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB|’ 

P.W. 550 deposed-  
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‘wewfbœ `j G‡m Avgvi `iRv †f‡½ †mbv Kg©KZ©v‡`i MvjvMvwj K‡i| 

10/12 Rb Avgvi N‡i Xy‡K wRwbm cÎ me wb‡q hvq| †Rvicye©K Avgvi †eW i“‡g 

Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| Avgvi †Q‡j I‡`i 

nvZ a‡i e‡j gv Amy ’̈̄ | Iiv Avgvi †Q‡j‡K e‡j mevB‡K †kl Ki w`‡qwQ| 

Avgvi Lv‡Ui Dci 2Rb e‡m c‡o cv Zz‡j| GKRb ˆmwbK Avgvi †Q‡j‡K e‡j 

g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 3
1
2  Uvq GKRb ˆmwbK G‡m e‡j †KD †e‡P 

bvB| 26/02/09 mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q hvIqvi mgq A ¿̄ 

ZvK K‡i Avgvi  w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  evmv †_‡K ‡ei 

K‡i Av‡b Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | wewWAvi m`m¨iv 

e‡j G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm 

wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 û‡mb, 

wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, 

wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  

Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.157 Havilder Driver 44806 Abdus 

Salam Khan. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted him under Sections 

302/149/34 of the Penal Code in consideration of the evidence 

of the following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.254 Naik Badok (Rtd.) Md. Mahtab Ali 
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P.W.427 Tasnuva Maha, Officer Family  

P.W.550 Begum Shahinur Parveen Joba and 

P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.254 deposed that on 25.02.2009 he attended Darber 

with band dress. D.G came into Darber at 9 A.M. At about 9.30 

there raised a hue and cry in Darber. He left Darber and came to 

his Line. He heard firing from Line. He also came to know that 

army officers have been killed in Darber. He came to see 6362 

Naik Subedar Sanat Kumar, 53354 Lance Naik Moniruzzaman, 

57382 Sepoy Mijanur, 70780 Sohel Rana, 68277 Sepoy 

Aminar, the condemner/appellant 44806 Habilder Chalak 

Salam, 46091 Habilder Mijanur, 55522 Sepoy Habibur, 55735 

Sepoy Mashiur and 55963 Sepoy Zakir to run with arms and to 

make firing. 

In cross-examination behalf of the condemner/appellant 

he stated that he did not serve in other Battalion. He denied the 
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suggestion that arms was recovered from his residence. Badak 

used to live in Line No. 11. M.T. Line was 1/1 ½ kilo far away. 

He knew the condemner/appellant since long. He cannot 

remember when he saw him. He denied the suggestion that the 

condemner/appellant was in M.T. garage at the time of 

occurrence. He denied the suggestion that he deposed falsely.  

P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with the runner of her husband over mobile but she dealt with 

her roughly and threatened her. Later on, he rang Maj. Aziz. 

Maj. Aziz handed over the mobile to her husband Tanveer and 

that she had talk with him and she was informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened much killing and instructed her to take shelter in 

bathroom. BDR personnel broke down the door of her room and 

entered into the room. She could identify Ramjan, Sepoy Rion, 

Sepoy Atik, Zia, Habibur, Amjad, Rajibul, Shawkat, Signalman 
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Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-

Mamun,. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. Sepoy Sorab, Wasim, 

Ibrahim, Forhad, Tarapada pulled on her. Ibrahim assaulted her 

maid servant and put off the dress of her children. She along 

with her children were taken into quarter guard. On the way she 

came to see the ferocious appearance of BDR personnel. On her 

way to quarter guard Ramjan, Rian, Sepoy Masum, Rafiqul, 

Moshiur, Jabed, Billal, Khorshed, Sohrab, Shahidullah, Paltan 

Chakma assaulted her and the members of her family. Sepoy 

Hasan, Ripon, Hussain, Javed, Raju were in quarter guard. 

Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, 

Signal Delowar, Lnk Ekramul, Kamal,  the 

condemner/appellant Habilder Salam, Motiur, Cook Kowser, 

DAD Sayed, Touhidul Alam all were in front of the quarter 

guard. They assaulted and used filthy language upon them.   

In cross-examination on behalf of condemner/appellant, 

she stated that her husband was aged 29. She got the dead body 
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of her husband on 29.02.2009. There was the DNA test of the 

dead body of her husband. She denied the suggestion that she 

received the dead body of a person aged 45 years. She denied the 

suggestion she could not identify the dead body of her husband 

and that the condemner/appellant did not go to her residence and 

that she did not see the accused with ferocious mood and that she 

could not identify the condemner/appellant and that she deposed 

falsely.   

P.W.550 deposed that Lt. Col. Saidul Islam (deceased) 

was her husband. Her husband joined in Peelkhana on 

15.01.2008. On 25.02.2009 her husband came out from 

residence to join in Darbar Hall. At about 9.30 A.M. she was 

informed by Lance Naik Harun of disorder in Darbar Hall. She 

ranged her husband. Her husband informed her that he was 

O.K. and instructed her to be careful by closing the door. The 

condemner/appellant 44806 Habilder Salam informed her 

over mobile of firing. Driver Salam told her son that all army 

officers would be killed. The rebellions set fire in the residence 

of sector commander. Groups of rebellions entered into her 

residence by breaking door and called the army officers by 
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filthy language, 10/12 BDR personnel entered into residence 

and took away her belongings. They pointed arms on her chest 

and asked for money of ‘WvjfvZ Kg©m~Px|’ They told her son that 

they have killed all officers. She was taken out of her residence 

at 4 P.M. on 26.02.2009. BDR personnel told to finish them. 

Later on, she identified Sepoy Habibur, Sepoy Saurav (66999), 

Sepoy Mukul Hossain (69638) Sepoy Raju, Sepoy Palton 

Chakma, Sepoy Sahidullah, Sepoy Zakir Hossain, Sepoy Siddik 

Alam, Sepoy Atikur Rahman, Sepoy Ramzan and Sepoy 

Khorshed Alam with video footage.  

In cross-examination on behalf of the 

condemner/appellant she stated that the video footage by which 

she identified the condemner/appellant is not available in the 

court. She can’t say when she was shown the video footage. 

The accused were not taken before him when she was shown 

the video footage. She did not see the accused when they were 

posted in Peelkhana. The investigation officer   did not seize 

her mobile.     

P.W.654 is the investigating officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was a member of band party of Sadar Rifle 

Battalion. The appellant was attached with 13 Battalion. He did 

not seize any paper as to the posting of P.W.254 in 13 

Battalion. He recorded the statement of P.W.254 on 

18.08.2009. He arrested the appellant on 31.01.2009. 

Confessional statement of the appellant was obtained on 

05.11.2009. He denied the suggestion that he obtained the 

confessional statement of the appellant by way of oppression 

and that he implicated the appellant falsely. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in committing murder of 74 person including 57 

army officers and other activities that occurred in Peelkhana on 

25-26th Feb, 2009 as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

the P.Ws. 254, 427, 550 all are eye witnesses to the occurrence. 

P.W. 254 saw the condemner/appellant in an unlawful assembly 

with other rebellions and with arms to run around and to make 

firing. He identified the condemner/appellant with his badge 

No. He further reiterated in his cross-examination that he knew 

the condemner/appellant from earlier ‘Q¡mL R¡m¡j−L c£OÑ¢ce k¡hv 

¢Q¢e’. P.W. 427 saw him in front of quarter guard and he used 

filthy language to her and assaulted her. P.W. 550 also saw him 
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to say to his son- ‘†mbvevwnbxi †jvK hviv mevB‡K †kl Kiv n‡e’. She 

identified him properly since the condemner/appellant was a 

driver to her husband. Their evidence appears consistent and 

corroborative as to his active participation to the occurrence.  

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses to his implication to the offences under section 

302/149 of the Penal Code and trial court rightly found him 

guilty and sentenced him accordingly and it does not warrant 

any interference. He lastly submits to accept the Reference 

against the condemner/appellant and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Serajul Islam the learned Advocate along with Mr. 

Md. Sanowar Hossain appearing on behalf of appellant submits 

that the evidence of P.Ws.427 and 550 bears no substance. 

Admittedly both of them claim to identify the 

condemner/appellant with video footage but no such video 

footage was seized or produced before the court. P.W. 427 also 

admits (in cross-examination on behalf of Sepoy Rion and 

others) that she did not know the name of the accused earlier 
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and she identified the accused with video footage, but she did 

not produce any video footage. P.W. 550 also admitted in her 

cross-examination that she did not happen to meet with the 

condemner/appellant Salam but merely talked with him. ‘XÊ¡Ci¡l 

p¡m¡jl p‰ 25/26 a¡¢lM p¡r¡v qu e¡Cz Lb¡ n‡q‡Qz’ Her above 

testimony against the condemner/appellant does not bear any 

substance. She deposed that the condemner/appellant told her 

son that all army officers be killed, but his son has not been 

cited as witness. Moreover, she did not disclose any culpability 

of the condemner/appellant to any offence. The evidence of 

P.W. 254 also appears vague and unspecified. He did not 

disclose any overt-act of the condemner/appellant. Furthermore, 

his evidence appears tutored. He identified as many as 10 BDR 

personnel with their regiment number which is unusual and 

unnatural on the part of a human being. In fact, no substantive 

evidence appears from the evidence of above P.Ws in support 

of the charges against the condemner/appellant and he was 

sentenced merely on surmise and conjecture which warrants 

necessary interference.  
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Mr. Islam further submits that the condemner/appellant 

was found guilty without any evidence and he was sentenced 

arbitrarily and as such the Reference as against him is liable to 

be rejected and the Crl. Appeal/Jail Appeal filed on his behalf 

be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 254, 427, 550 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

P.W. 254 deposed-  

‘`ievi †_‡K †ei n‡q m`i jvB‡b P‡j hvB| jvB‡b ¸jv¸wj ïwb| 

ïb‡Z cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK my‡e`vi 

mbr Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx wgRvbyi, 70780 

†mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 nvwej`vi PvjK Qvjvg, 46091 

nvwej`vi wgRvbyi, 55522 wmcvnx nvweeyi, 55735 wmcvnx gwkDi, 55963 

wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq †`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’ 

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 
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K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

P.W. 550 deposed-  

‘44806 nvwej`vi Qvjvg †dvb K‡i e‡j ¸wj n‡”Q | Driver Qvjvg 

Avgvi †Q‡j‡K e‡j †mbvevwnbxi †jvK hviv mevB‡K †kl Kiv n‡e| Pick Up 

fwZ© A ¿̄ wb‡q Sector KgvÛv‡ii evmvq Av¸b jvwM‡q ‡`q| wewfbœ `j G‡m 

Avgvi `iRv †f‡½ †mbv Kg©KZ©v‡`i MvjvMvwj K‡i| 10/12 Rb Avgvi N‡i Xy‡K 

wRwbm cÎ me wb‡q hvq|†Rvicye©K Avgvi †eW i“‡g Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i 

e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| Avgvi †Q‡j I‡`i nvZ a‡i e‡j gv Amy ’̈̄ | Iiv 

Avgvi †Q‡j‡K e‡j mevB‡K †kl Ki w`‡qwQ| Avgvi Lv‡Ui Dci 2Rb e‡m c‡o 

cv Zz‡j| GKRb ˆmwbK Avgvi †Q‡j‡K e‡j g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 
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3
1
2  Uvq GKRb ˆmwbK G‡m e‡j †KD †e‡P bvB| 26/02/09 mKvj 9 Uvq 

GKRb ˆmwb‡Ki m‡½ †ei n‡q hvIqvi mgq A ¿̄ ZvK K‡i Avgvi  w`‡K | c‡i 

Avgv‡K evmvq wdwi‡q †`q| c‡i  evmv †_‡K ‡ei K‡i Av‡b Avgv‡K  4Uvi w`‡K 

| mgq wKQz fyj n‡Z cv‡i | wewWAvi m`m¨iv e‡j G‡`i I †kl K‡i †dj| 

wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb wmcvnx 

†mŠif 66999, wmcvnx gyKzj 69638 û‡mb, wmcvnx ivRy, wmcvnx cëb PvKgv, 

wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi 

ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi| Giv  gvbyl 

wQj bv| Zv‡`i AvPib ejv hvqbv|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 
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Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.159 Sepoy/ 74814 Md. Tariqul. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

P.W.89 Havilder 38001 Md. Humayun Kabir 

P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the eastern side of old 

D.G Bhaban. At about 9.30 A.M. he heard firing from the west 

side of his residence. He contacted with the Signal room and 

was informed that some BDR personnel created disorder in 

Darber. Then he talked with Maj. Gofran Mollik over mobile. 

Gofran Mollik asked him to remain silent in the residence. At 

about 10 A.M. he heard firing from D.G’s. residence. He 

remained in his residence closing the door. At about 10.45 

some BDR personnel attacked his residence by breaking door. 

In his residence he had with him his ailing mother, wife, two 

children, bat-man, driver and cook. At the firing by the 

rebellions he raised up hands and surrendered to their order. 

The rebellions took him out of the residence along with his 

family members and confined him in the prison cell in the 

quarter guard and therefrom he came to see many BDR 

personnel of 24 Battalion to call them by bad names and among 

them he could identify Lance Naik Ekram, Subader Waliullah, 

Habilder Shahbuddin, Habilder Sirajul, Lance Naik Rezaul, 

Sepoy Rezaul, Sepoy Shamim Al Mamun, Sepoy Kamrul 
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Hasan, Sepoy Sohel, Sepoy Emran, Sepoy Soleman, Sepoy 

Shakil, Sepoy Majaher, Sepoy Goutam Day, Sepoy Uttam 

Barua, Sepoy Harun or Rashid, Sepoy Mahsin, the 

condemner/appellant Sepoy Tariqul, Sepoy Sayeed, Cook 

Milon, Cook Karim, Cook Shahidullah and Cook Shafiqul with 

arms.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in BDR in 2006. He worked in BDR 

from 2006 to 2008. Thereafter he retuned to army for going to 

UN Mission. He went to Sudan on 4th Oct, 2008 and returned to 

army in Nov, 2009. On 25.02.2009 he had no duty in 

Peelkhana. He had his involvement with-‘WvjfvZ Kg©m~Px ’. On 

25.02.2009 he tried to contact with Lt. Col. Lulfar Rahman but 

could not reach him. I.O did not seize anything from him. His 

mother was Hosne-Ara, wife Babli Asif, son- Sad and daughter-

Lobana. His batman was Manik and driver Mohsin. Cook was 

Milon Sheikh. Batman and driver were personal staff. Cook 

was of BDR personnel.   

P.W.89 deposed that on the date of occurrence he was in 

the kitchen room. He heard firing sound therefrom. He also 
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came to see BDR personnel to make firing. He went in to 

kitchen room. He came to know that BDR personnel killed 

army men. He remained in the kitchen. He came to see 68696 

Sepoy Shamim Al Mamun Juel along with 64236 Sepoy Harun-

or-Rashid, 77737 Sepoy Uttam Barua, the 

condemner/appellant 74814 Tariqul, 67026 Sepoy Hasinur to 

move towards Darber by making firing and with agitated mood.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he remained inside the 

room closing the door. He deposed before the I.O that he did 

not dare to come out from mess. He saw 20/30 BDR personnel 

to run. They all were with uniform. They were moving by 

firing. He denied the suggestion that since the door was closed 

he could not see anybody and that he did not see the 

condemner/appellant Tariqul and that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.02.2010. Before his arrest 

the appellant as well as P.W.89 were on duty in Peelkhana. He 

did not ask them together. He denied the suggestion that 
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P.W.89 is a tutored witness and that he arrested the appellant on 

22.02.2010 and illegally detained in his custody.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 
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occurrence as it is evident from the evidence of prosecution 

witnesses.  

The learned Deputy Attorney General also submits that 

both the P.Ws. 24 and 89 are eye witnesses to the   occurrence. 

P.W. 24 saw the condemner/appellant from quarter guard with 

arms and to abuse them. P.W. 89 also saw him with arms and to 

move towards Darbar on firing. They were cross-examined on 

behalf of the condemner/appellant but their evidence could not 

be assailed, tainted or embellished in any manner. P.W. 89 

identified the condemner/appellant with his badge No. The 

evidence of the P.Ws. thus appears credible, reliable and worthy 

of credit.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on behalf of the condemner/appellant.   

Mr. Shamim Haider Patwary, the learned Advocate 

appearing on behalf of the appellant submits that the 

identification of the condemner/appellant by the PWs 24 and 89 

from their position they viewed is highly impracticable, 

unreliable and inspires no confidence. Admittedly, PW 24 was 

in UN Mission for long and he had no assignment in Peelkhana 

and he was confined in prison cell of quarter guard being 

obstructed by iron gate, thereafter wooden gate and notably 

fenced with cloth. His identification to the condemner/appellant 

in such circumstances inspires no credibility. Similarly, PW 89 

was in the cook house and remained inside the room closing the 

door and he did not dare to come out from the room as he 

admitted before the I.O. and as such his claim of identification 

of the condemner/appellant casts reasonable doubt. The 

condemner/appellant neither had his own confession nor he was 

implicated by the confession of any co-accused. The 

prosecution evidence against the condemner/appellant is not at 

all credible, reliable to find him guilty of the offences as 
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charged for and he was sentenced merely on surmise and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 24 and 89 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

They both saw him with arms and to make firing.  

P.W. 24 deposed-  

‘Abygvb 10.45 wgt GKRb ˆmb¨ Avgvi evmv Avµgb K‡i `iRv †fs‡M| 

ZLb evmvq Avgvi ¿̄x 2 mš—vb Batman I  WªvBfvi Amy ’̄ gv I 24 

e¨vUvwjq‡bi cvPK wgjb wQj| Zv‡`i N‡ii †g‡S ï‡q ivwL| we‡ ª̀vnxiv hLb 

dvqvi K‡i Avwg 2 nvZ Dc‡i Zz‡j ¸wj Ki‡Z wb‡la Kwi I Zv‡`i wb‡ ©̀k gvb‡Z 

PvB| Avwg Zv‡`i g‡a¨ wmcvnx dqmvj‡K wPb‡Z cvwi| Avgv‡K mcwiev‡i evmv 

†_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 e¨vUvwjq‡bi AwabvqK jyrdi 

ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i g‡a¨ †Mvdivb gwj−K, 

nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx Bgivb, wmcvnx wgRvb, 

wmcvnx AvivdvZ‡K wPb‡Z cvwi| †Mvdivb gwj−K‡K A ¿̄nv‡Z †bZ…Z¡ w`‡Z †`wL| 

c‡i Rvwb we‡ ª̀vnxiv †jt Kt jyrdi ingvb wewWAvi ˆmb¨iv nZ¨v K‡i‡Q| Avgv‡K 

†KvqvU©vi MvW© wb‡q hvIqv Kv‡j 24 e¨vUvwjq‡bi w`K †_‡K K‡qKRb we‡ ª̀vnx 

†`Š‡o G‡m dvKv dvqvi K‡i I Avgv‡K ivB‡d‡ji evU w`‡q AvNvZ K‡i, wKjNywl 

gv‡i| Avwg gvwU‡Z c‡o hvB| Zviv Av‡iv AvNvZ K‡i Avwg gviv †h‡Z cvwi g‡b 
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K‡i D‡V `vwo‡q †KvqvUvi Mv‡W©i w`‡K nvU‡Z _vwK| ZLb Zviv Avgv‡K 

mcwiev‡i wcÖRb †m‡j e›`x K‡i iv‡L Ab¨‡`i ms‡M| ew›` _vKve ’̄vq 24 

e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi 

IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi wmivRyj, j¨vÝ bv‡qK BKivg, 

j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK kvwgg Avj gvgyb, wmcvnx Kvgi“j 

nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx 

kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg †`, wmcvnx DËg eo~qv, wmcvnx nvi“b 

Ai iwk`, wmcvnx gnmxb, wmcvnx ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK 

Kwig, cvPK knx ỳj−vn, cvPK kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 89 deposed-  

‘25/2/09  Zvwi‡L mKv‡j cvPK ivbœvN‡i KvR KivKv‡j fire Gi kã 

ïwb| mk ¿̄ wewWAvi‡`i fire Ki‡Z †`wL| Avwg ivbœvN‡ii  wfZ‡i P‡j hvB| 1/5 

bs  †MU w`‡q wewWAvi Gi ˆmwbKiv †mbvevwnbx †g‡i †dj‡Q gvB‡K ïb‡Z cvB| 

Avwg ivbœvN‡i Ae ’̄vb Kwi| we‡ ª̀vnx‡`i mk ¿̄ Ae ’̄vq †`L‡Z cvB| Zv‡`i g‡a¨ 

77737 wmcvnx DËg eo~qv, 68696 wmcvnx kvwgg Avj gvgyb Ry‡qj, 64236 

wmcvnx nvi“b Ai iwk`, 74814 wmcvnx ZvwiKzj, 67026 wmcvnx nvwmbyi‡K 

D‡ËwRZ Ae ’̄vq fire Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL 25/2/09 Zvwi‡L|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.164 Havilder/ 44274 Masud Iqbal. 

Trial court charged him for the offences under Sections 

302/382/201/114/34 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.38 JCO Naib Subader Md. Moniruzzaman 
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 P.W.39 Sepoy Golam Kibria 

 P.W. 57  Md. Gias Pervez 

 P.W. 63 Lance Naik Asstt. Md. Nazimul Islam 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.129 Lance Naik Md. Abdul Malek 

 P.W.283 Lance Naik Md. Jamal Hossain 

 P.W.356 A.M. Julfiker Hayat, Magistrate 

 P.W.455 Havilder Md. Ashraf Ali  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant and confession of co-accused Md. Abdul 

Kaium (C.S.165). 

 At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.118 Sepoy Md. Selim Hossain Khan.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class on 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the Veranda. Afterwards he also heard firing and noise at 13 

and 36 Battalions and saw BDR personnel to run towards 

Darber Hall. Naik Subader Matin rushed towards them and 

informed him of violence in Darber Hall. At about 11 A.M 

from class room of RSU he also came to see 42947 Habilder 

Shafiqul of RSU with Rifle and a pistol in front of RSU sainik 

mess and 56700 Nazrul Islam, 71297 of Md. Salim Miah of 

RSU to move forward with Rifle. At evening he came to know 

that the BDR personnel killed many army officers. It was 

announced through mike that none of the BDR personnel would 

remain in Barak and they were directed to take stand by the side 

of wall with arms and if any BDR personnel is found with 

empty hands they would be killed. He went to the west of RSU 

canteen. On the night following the day at about 1 P.M. he 

came to see an ambulance to enter into RSU from the side of 

hospital and J.C.O. Subader Yousuf Ali got down from the 

ambulance with arms and directed all in a loud voice to come 
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down. At his direction Naik Kayum (45596), Naik Nazrul 

(51857), J.C.O. Majibur Rahman (52602), J.C.O. Rafiqul 

(5259), Habilder Akter (43347), Safiqul (42947), the 

condemner/appellant Masud Iqbal (44274), Doud Ali 

(45199), Shahi Akter (52253), all assembled and joined with 

Yousuf.  Yousuf disclosed that they have killed 50/60 army 

officers and their dead bodies be graved in making a ditch to the 

west of the hospital and he ordered them to accompany him. 

Thereafter, some of them in ambulance and some others on foot 

went to the side of the hospital. He came to see to bury the dead 

body of army officers together by the side of mortuary. Being 

afraid, he came back to 3rd floor of RSU.  

In cross-examination on behalf of the 

condemner/appellant Masud Iqbal he stated that he deposed 

before the I.O. on 20.02.2011. His statement was computer 

composed and thereafter read over to him. Since 03.03.2009 he 

had been in Peelkhana. The case was lodged with Lalbag Police 

Station on 28.02.2009. He was aware that investigation was 

going on. He cannot say whether his colleagues were taken to 

CID from Peelkhana and also cannot say whether I.O. had his 
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office in Peelkhana. He did not go to the I.O. at his own accord. 

On 25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On hearing firing sound 

he came out and on return back he made a direction. He did not 

depose before I.O. the name of the trainers and the trainees. On 

25.02.2009 he was at training building since 9.30 to 11 A.M. 

His residence was at J.C.O. mess. The commander of RSU was 

Egal Amin. He had communication over mobile with the 

commander. I.O. did not seize his mobile. He had no talk with 

the rebellions. He tried to protect the officers and to rescue 

them. He was in the RSU building till evening. At that time 

trainer or the trainees did not accompany him. No BDR 

personnel came there till evening. He was with uniform. He 

was in that building till 10.30 P.M. At 10.30 he went to the side 

of canteen. Soldier’s mess was 35 yard away and canteen was 

50 yard away from RSU training building. He did not see any 

soldier in the canteen. There were three mango trees in front of 

canteen. There was no scope to see all around therefrom but it 

was viewed from two sides.  At 10.30 P.M. he did not find it 

convenient to go out. He did not know the presence of Home 
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Minister. He did not depose before I.O of ambulance number. 

Mortuary was ¾ kilometer away from RSU canteen from west 

side. He denied the suggestion that it was a foggy night. He had 

good relation with the accused during his service life. He had 

no opportunity to advice them since they were in aggrieved 

mood. He did not see wherefrom the dead bodies were taken 

and where they were buried. He was far behind the ambulance. 

He cannot say whether Shahi Akter was discharged. He 

deposed in munity case. He denied the suggestion that he did 

not see the accused beside mortuary. He did not hear any 

announcement of leaving three kilometers from all around of 

headquarter. The condemner/appellant Masud Iqbal was also in 

Darber. He had no knowledge of the events on 26.02.2009. He 

denied the suggestion that since he had complicity to the 

occurrence he left Peelkhana crossing the wall instead of gate. 

He denied the suggestion that 4 witnesses deposed against him. 

He denied the suggestion that he gave incentive to the 

rebellions and that he did not identify any BDR personnel and 

that he deposed falsely.  
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P.W. 39 deposed that on 24.02.2009 he was on duty at 

RSU from 6 A.M. to 12 A.M. He attended on roll call in the 

evening. Habilder Maj. Akter directed him to join in Darber 

Hall on 25.02.2009 and accordingly he joined in the Darber hall 

accordingly at 8 A.M. He took seat on the floor in Darber Hall. 

Darber started at 9.00 A.M. At about 9.30 A.M. there happened 

a hue and cry in Darber Hall and every one was trying to take 

exit. At the increasing of firing he came out and went to Sainik 

Line of R.S.U.  Later on, he heard an announcement ‘¢h¢XBl 

fvB‡`i †KD jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e AØH ®eJz k¡l L¡R AØH f¡Ju¡ 

k¡‡e e¡ a¡‡K …¢m Ll¡ n‡ez’. Being afraid he went into a room on 5th 

floor. Firing was made pointing helicopter. Thereafter he came 

to his own Line. He took shelter under the cot. On the night he 

went to J.C.O’s. mess. There he found the rebellions with arms. 

They were firing off and on. He came there through RSU. He 

came to see Habilder Yousuf of 36 Battalion with arms 

searching the M.T garadge. Habildar Yousuf asked him of his 

arms. He claimed himself unwell. Habilder Yousuf took him at 

arms point in the Line of RSU. There he found some BDR 

personnel. Among them he identified Lance Naik Abed Ali, 
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Emdadul Hoque, Mojibor, Nazmul and Saiful they all were of 

RSU. He was compelled to take stand beside them. Subader 

Yousuf took stand with arms in front of them. Naik Subader 

Torab, Habilder, the condemner/appellant Masud, Zakir, 

Naik Kayum were taking the people to down stair. Torab took 

him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found Naik Ali Hussain and driver Sabuj to stand at a far 

distance. He noticed the vehicles with full of dead bodies. At 

the leadership of Subader Yousuf and Naik Subader 

Monoranjan, Habilder Zakir, the condemner/appellant Masud, 

Rafiqul, Naik Bazlu, Shahi, Lance Naik Mozzamel were 

digging earth with ‘‡L¡c¡m, ®hmQ¡’. There he found many BDR 

personnel. Torab asked him to participate in digging earth. He 

told that he was unwell and thus they allowed him to stand 

aside. At about 4.30, A.M. at the leadership of Subader Yousuf, 

the condemner/appellant Habilder Masud Iqbal, Naik Subader 

Torab, Naik Subader Monoranjan, Habilder Yousuf, Naik 

Kayum they hid 40/45 dead bodies under earth. Later on, he 

came back to RSU.  
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In cross-examination on behalf of Habilder Masud Iqbal 

he stated that he deposed before the I.O. on 21.11.2009 and 

before Magistrate on 22.11.2009. Both of his statements were 

read over to him. He denied the suggestion that he did not 

depose of Naik Shahi Akter and Masud Eqbal before 

investigation officer. He deposed before the Magistrate that he 

left Darber by crawling and also deposed that firstly he went to 

the teacher’s quarter thereafter to Barak. Darber and teacher’s 

quarter are at different places, but intervened by a road. He 

denied the suggestion that he did not depose before I.O. or 

Magistrate that he was feeling unwell. He denied the suggestion 

that he did not go to massgrave (MY Kei). He denied the 

suggestion that on 25/26th February, 2009 he participated in 

rebellion.  

P.W. 57 deposed that he was a runner. On 25.02.2009 at 

about 8.45 A.M. he dropped his officer at Darber and parked 

his vehicle and waited there with driver Naik Enamul. All on a 

sudden he heard of firing. At 9.40 he contacted over mobile 

with Maj. Shah Nawaj. Maj. Shah Nawaj instructed to take a 

safe place. At 7 P.M. he along with cook Jamal came to M.T. 
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garage and remained there. On the night at 1.00 hours he came 

to hear hue and cry. Subedar Yousuf was shouting to go down 

calling by bad names-‘l¡S¡L¡−ll h¡µQ¡l¡ ®e−j Buz’ 43347 Habilder 

Akhtar, 53442 Lance Naik Mojammel and the 

condemner/appellant Habilder Masud were with him. 

Subedar Yousuf and the condemner/appellant Habilder 

Masud were shouting. Among with them 10/12 BDR personnel 

went to mortuary and they graved the dead bodies of army 

officers. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 6.07.2009. He told of the occurrence to his commander in 1st 

week of April. He denied the suggestion that he did not see the 

condemner/appellant. He denied the suggestion that the 

condemner/appellant remained in the Line and that he deposed 

falsely.  

P.W.93 deposed that he was a runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 
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arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), the condemner/appellant 

Habilder Iqbal (44274), Naik Kayum (45596), Mozzamel 

Hoque (53442) to come down. Yousuf Ali threatened them to 

come down from the Barak otherwise they would be shot. 

Coming down therefrom he came to see Habilder Safiqul 

(42947) to unlock the store of RSU and Naik Kayum to take 

‘®L¡c¡m, ®hmQ¡’ from the store and to get up on an ambulance. He 

also saw J.C.O. 5259 Naik Subader Rafiqul to stand on RSU. 

Subader Yousuf, Habilder Zakir, Naik Kayum and another 

soldier took him to the ambulance at arms point and they all 

were dropped at BDR hospital. There he came to see three 

vehicles with dead bodies. He also came to see graving of the 

dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, 43442 Mozammel, 5046 J.C.O. Subader Yousuf, 

51857 Naik Nazrul, 57146 Saidul Islam, 52253 Naik Sahi 
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Akter, 51668 Ohiduddin, 53109 Abed Ali, 46625 Rafiqul 

Alam, 51295 Joynal, 5259 Naik Subader Rafiqul, 43347 

Habilder Akter, 42947 Safiqul, the condemner/appellant 

44274 Habilder Masum Iqbal and 44190 Driver Ali Hussain 

to grave the dead bodies. 

In cross-examination on behalf of the 

condemner/appellant Habilder Maj. Masud Iqbal he stated that 

he deposed before the Magistrate on 11.11.2009. He made his 

statement voluntarily. He denied the suggestion that he did not 

depose before Magistrate the name of the condemner/appellant.  

He did not leave Peelkhana. On 27.02.2009 he was in BDR 

hospital. He denied the suggestion that they were under the 

control of police. On 27.02.2009 some other BDR personnel 

were in the hospital. He denied the suggestion that he was 

arrested by CID on 27.02.2009. He did not go to the place of 

occurrence with any officer. He came to RSU Line on 

25.02.2009 at about 10.50 A.M. and remained their till 12 A.M.  

He denied the suggestion that he went to many places in 

Peelkhana till 12 A.M.  He denied the suggestion that for the 
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cause of giving false statement he was discharged as an accused 

and that he deposed falsely.  

P.W. 118 deposed that on 25.02.2009 he came to office at 

7.30 A.M. At about 9.30 A.M he heard firing. He came to know 

from BDR person that there happened firing in Darber for the 

cause of rebellion. He went to the store office on 2nd floor and 

remained there. He heard from mike ‘A ¿̄vMvi †Lvjv, A ¿̄ †bb, we‡ ª̀v‡n 

†hvM †`b|’ At about 1 A.M. on the following night he went to 3rd 

floor and saw there Habilder Kalam, Naik Jahed and Subader 

Saidul. After a while the condemner/appellant 44274 Habilder 

Masud Iqbal of RSU called him by his name. The 

condemner/appellant Habilder Masud Iqbal took him on the 

2nd floor and asked him to open the store room. Habilder Shafiq 

also asked him to open the store. The condemner/appellant 

Habilder Masud Iqbal and his associates took away ‘‡hmQ¡’ 

therefrom and got up in an ambulance. He left Peelkhana on 

26.02.2009 at about 3 P.M.  

In cross-examination on behalf of Masud Iqbal he stated 

that he hid himself in the store of RSU. It was a 5 storied 

building. Habilder Shafiq was there in the office. They had talk 
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in the office. Masud Iqbal called him from 3rd floor. He was a 

staff of RSU. Masud Iqbal asked him with a loud voice to come 

out. He cannot say the ambulance number. He did not ask Masud 

Iqbal why he was taking ‘‡hmQ¡’. He did not follow the 

ambulance. He denied the suggestion that none asked him to 

open the store room. He deposed before A.B. Siddique. He had 

no meeting with Kaher Akanda. He denied the suggestion that he 

deposed falsely.  

P.W.129 deposed that on 25.02.2009 he heard firing sound 

and came out and see soldiers to run. He went on 3rd floor of the 

Barak.  At about 12.30/1.00 hours on the night he came to hear 

that vehicle appeared at ground floor. He came out from veranda 

and found 43347 Habilder Akter, the condemner/appellant 

44274 Habilder Masud Iqbal, 45596 Naik Kayum with arms. 

They detained him and sent him down. He saw an ambulance 

there and also came to see that JCO Subeder Yousuf Ali Khan 

detained 15/20 BDR person. After a while Habilder Akter, the 

condemner/appellant Masud Iqbal, Younus Ali and A. Kayum 

came down and took Yousuf Ali Khan  and other 10/12 BDR 
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personnel to hospital by ambulance. He followed them and came 

to see them to dig grave. Being afraid he came back to Barak.  

In cross-examination on behalf of the 

condemner/appellant he stated that he was forced to go there. He 

denied the suggestion that he took participation in the rebellion 

and that he did not see the condemner/appellant. On 25.02.2009 

he was on duty as salary clerk. Subeder Yousuf Ali was on duty 

as JCO. He came to Peelkhana in the month of February, 2009. 

He did not identify any dead body. He denied the suggestion that 

he did not see digging any grave by the condemner/appellant. He 

did not leave Peelkhana. He remained in the hospital till 

03.03.2009. He denied the suggestion that he deposed falsely. 

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Mopyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘S¡−N¡’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited for sometime 

behind the Principal quarter and thereafter he came to his Line. 

On the night following the day 25.02.2009 an ambulance 
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entered within the premises of RSU. JCO 5046 Subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU Line with loud voice. At his call the 

BDR personnel came down from RSU building taking –‘−L¡c¡m 

®hmQ¡, h¡m¢a’ therefrom and assembled and thereafter went 

towards hospital together with 39995 Habilder Md. Zakir 

Hossain, 45596 Naik Md. Abdul Karim and some others. At 

that time the condemner/appellant 44274 Habilder Masud 

Iqbal, 5259 Naib Subedar A.M.M. Rafiqul Islam, 51178 

Hasanat Kamal, 59625 Sepoy Jashim Uddin, 54221 Lance Naik 

Majibar Rahman and 55459 Lance Naik Md. Anowar went 

towards hospital on test. They all mass-graved the dead bodies 

of army officers including that of D.G by the side of mortuary 

of the hospital. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 22.02.2011. On 16.02.2009 the commandant of RSU was Lt. 

Col. Esat Ebney Anis and 21C was Maj. Asad Ud-Dallah. He 

saw the aforesaid officer in Darber. He had no talk with them. 

On coming back to Line of RSU he had talk with some BDR 
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personnel. He remained in the Line of RSU for the whole day 

and night but went to different places thereat. He can’t 

remember whether anybody took shelter with him in RSU. He 

denied the suggestion that he had no familiarity with the 

condemner/appellant and no occasion to know his regiment 

number. He denied the suggestion that he deposed falsely.  

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9 A.M. At 9.20 A.M. Sepoy Moyeen and 

Kajal entered into Darber with arms and Sepoy Moyeen pointed 

arms towards DG. The officers who took seat beside DG, 

disarmed Moyeen. Kajal ran away. All the BDR personnel stood 

up shouting ‘Rv‡Mv’. He came out to his unit and took shelter on 

2nd floor of MT building. At 11.00 A.M. he happened to see in 

front of RSU dining hall  Habilder 42947 Shafiqul with Pistol, 

JCO 4046 Yousuf Ali with SMG, 51077 Naik Obaidullah and 

52826 Mahtab Ullah with Rifle and to make firing. At about 

16.30 hours he also came to see 51077 Naik Obaidullah with 

Rifle in RSU field. On the night following the day 25.02.2009 at 

about 1.00 hour he heard a hue and cry and came down and see 

beside the ambulance 42947 Shafiqul, the 
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condemner/appellant 44275 Masud, 5046 JCO Subeder 

Yousuf, 43347 Habilder Akter, 51857 Naik Nazrul, 52602 

Majibor and 57146 Saifullah with arms along with spade, 

shovel. Afterwards he came to see 51857 Naik Nazrul, 52602 

Majibor and 57146 Saifullah under the leadership of Yousuf Ali 

to get up in the ambulance and to proceed towards hospital. The 

condemner/appellant 40275 Habilder Masud, 42947 Shafiqul, 

43347 Akter, 57141 Saidul also proceeded towards mortuary 

following the ambulance. On 26.02.2009 43347 Akter informed 

him that they have graved together the army officers along with 

the wife of DG. On 26.02.2009 at about 13.00 he left Peelkhana. 

In cross-examination on behalf of Masud Iqbal he stated 

that I.O asked him on 09.04.2009 and 23.02.2011. He denied the 

suggestion that he concealed information from I.O. His 

deposition as recorded on 09.04.2009 was read over to him. He 

did not depose on 09.04.2009 that at about 11 A.M. the 

rebellions were with arms. He further stated that he did not 

depose on 09.04.2009 the name of BDR personnel whom he 

found at about 1 hour on the night following the day 25.02.2009. 

He also did not depose before the I.O. on 09.04.2009 as of going 
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to mortuary of the rebellions. He also did not depose on 

09.04.2009 that Akhter told that they graved the dead body of 

army officers together with that of wife of D.G. On 26.02.2009 

at about 19.30 A.M he left Peelkhana. He further admits that he 

did not depose on 23.02.2011 that Naik Obaidullah took stand in 

the ground of Valiball at 4.30 on 25.02.2009. He further 

admitted he did not refer the name of all BDR personnel before 

I.O. on 09.04.2009. He denied the suggestion that he deposed 

falsely as being tutored.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.93 did not depose before him that he saw the appellant 

on the night on 25.02.2009 at 1.30 from 3rd floor of the Line. 

P.W.93 did not make any statement in his 164 statement that the 

appellant and the accused Abed Ali ‘MYKei Ly‡o I jvk gvwU Pvcv 

†`q|’ The appellant was taken on remand for 15 days. He denied 

the suggestion that the appellant was on remand for 17 days and 

that he obtained the confession of the appellant by way of 

oppression.  
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The Confessional Statement of Masud Iqbal runs as 

under- 

“Avwg me©‡kl 03 wW‡m¤¦i 2008 mv‡j RSU XvKv †Rv‡b †hvM`vb Kwi 

Ges wcjLvbvq Ae ’̄vb Kwi| Avwg GWwgb Gm.wm.I. wnmv‡e `vwqZ¡ cvjb 

Kwi| Avgvi mv‡_ wbqwgZ 47 Rb Ges evwni †Rvb n‡Z mshy³ 28 Rb 

mn †gvU 75 Rb wWDwU K‡i| NUbvi mgq 69 Rb nvwRi wQj| evKx 06 

Rb †U«wbs/QywU‡Z wQj| weMZ 21/02/09 ZvwiL Avwg RSU wewìs Gi 4 

Zjvq _vKvKv‡j bv‡qK Rvnv½xi Avgv‡K ‡gvevB‡j Rvbvq 24 ivB‡dj 

e¨vUvwjqvb ‰mwbK jvB‡bi m¤§y‡L cyivZb wewìs Gi wmwoi bx‡P wewfbœ 

`vex `vIqv mn GKwU wjd‡jU jvMv‡bv Av‡Q| Avwg NUbvUv wmwbqi 

†RwmI bv‡qe my‡e`vi iwdKzj Bmjvg‡K RvbvB| iwdK mv‡ne Avgv‡K 

†b‡g Avm‡Z e‡j| Zvici iwdK mv‡ne †RwmI g¨vm n‡Z Av‡mb| 

Zvici Gg.wU M¨v‡iR n‡Z †gvUi mvB‡Kj wb‡q Avgiv ỳÕR‡b 24 

ivB‡dj e¨vUvwjqv‡bi cyivZb wewìs Gi wmuwoi bx‡P wjd‡jU wU jvMv‡bv 

Ae ’̄vq cvB| bv‡qK Rvnv½xi ZLb wQj| ZLb iwdK mv‡ne welqwU 

Avgv‡`i †Rvb KgvÛvi †gRi †nv‡mb †mv‡nj mvn‡bIqvR‡K Rvbvb| 

m¨vi wjd‡jUUv Zy‡j wb‡q Zvi wbKU Avm‡Z e‡j| Avgiv wjd‡jU Zy‡j 

wb‡q †gvUi mvB‡K‡j K‡i Awdmvm© †g‡m m¨v‡ii nv‡Z †`B| m¨vi ZLb 

wcjLvbvi Ab¨ †Kvb RvqMvq G ai‡bi wjd‡jU ev †cvóvi Av‡Q wK bv 

Lyu‡R †`L‡Z e‡jb| Avgiv ỳÕRb †gvUi mvB‡K‡j wewfbœ ’̄vb Ny‡i myjZvb 
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MÖvD‡Ûi Mv‡Qi mv‡_ jvMv‡bv GKwU ‡cvóvi, †RwmI †g‡mi wbKU GKwU 

Ges b~i †gvnv¤§` K‡j‡Ri mvg‡b GKwU K‡i †cvóvi cvB Ges ‡m¸‡jv 

Zy‡j wb‡q kvn‡bIqvR m¨v‡ii nv‡Z †`B| GB †cvóvi ¸‡jv cÖavbgš¿xi 

D‡Ïk¨ K‡i wjLv| wWwR m¨vi `vgx `vgx Mvox wK‡bb wKš‘ wewWAvi iv 

fv½v Mvox‡Z, cv‡q †n‡U wWDwU K‡i, Acv‡ikb Wvj fv‡Zi UvKv, wVKgZ 

bv †`Iqv Ges wek¦ B‡¯—gvi we wW Avi- Gi bv¯—vi UvKv Awdmviiv 

†g‡i w`‡q‡Qb e‡j †cvóv‡i wjLv _v‡K| †cvóv‡i cÖavbgš¿xi Kv‡Q myô 

wePvi `vex Kiv nq| †cvóvi ¸‡jv wb‡q kvn‡bIqvR m¨vi, †gRi Mv¾vjx 

`¯—Mxi m¨vi I †gRi AvmvD`‡`Šjv m¨vi RSU Gi wmI †jt K‡Y©j 

Bbmv` Beb Avwgb m¨v‡ii Awd‡m hvq| ILvb n‡Z me m¨viiv wg‡j †nW 

†KvqvU©v‡i hvq| †cŠ‡b wZbUvi w`‡K †nW †KvqvU©vi †_‡K kvn‡bIqvR 

m¨vi Av‡mb| 24 ZvwiL cÖavbgš¿x Avm‡eb| Avgv‡`i weªwds †`Iqvi 

K_v| m¨vi weªwds †`Iqvi mgq bv‡qK Rvnv½xi‡K wjd‡j‡Ui Lei 

†`Iqvi Rb¨ ab¨ev` Rvbvb Ges mevB‡K †PvL Kvb †Lvjv †i‡L wWDwU 

Kivi wb‡ ©̀k †`b| H w`bB iv‡Z †KvZ Ges g¨vMvwR‡b Awdmvi Ges wW 

G wW †`i‡K 24 N›Uv wWDwU‡Z jvMvq Ges Avgv‡`i wWDwU evovBqv †`q| 

24/02/09 Bs ZvwiL Avgv‡`i RSU Gi 52 Rb‡K wewfbœ †cv‡÷ 

wWDwU‡Z cvVv‡bv nq| Avwg Ges Avgvi Awd‡mi nvwej`vi Kvgvj wiRvf© 

wnmv‡e RSU Awd‡mi 4 Zjvq _vwK| †ejv ỳBUvq Avgv‡`i wWDwU †K¬vR 

Kiv nq| Avgv‡`i‡K 26 ZvwiL my›`ifv‡e wWDwU Kivi wb‡ ©̀k †`Iqv 
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nq| 24 ZvwiL iv‡Z Avwg RSU Gi jvB‡b _vwK| iv‡Zi †ejv Rb‡Z 

cvwi c‡ii w`b `ievi mKvj 08 Uvi cwie‡Z© 09 Uvq n‡e| 25/02/09 

ZvwiL mKv‡j dRi bvgvR †k‡l `ievi cvwU© Ges wWDwU cvwU©‡`i †W‡K 

Zywj| 1 bs †MB‡U j¨vt bv‡qK kwdDjvn, 3 bs †MB‡U bv‡qK iwdK, 4 

bs †MB‡U nvwej`vi Kvgvj, 5 bs †MB‡U nvwej`vi Kwig, G we eK/†KvZ 

g¨vMwR‡b nvwej`vi `vD`, wm wW eK (m`i I 44 e¨vUvwjqvb)- G 

nvwej`vi gwbi, B Gd eK/†KvZ g¨vMwR‡b j¨vt bv‡qK gnwmb Avjx, wR 

eK (nvmcvZvj GjvKv) wmcvnx knx ỳj Bmjvg, cywjk K‡›U«vji“‡g 

bv‡qe nv‡Zg Avjx, `ievi n‡ji †gBb †MB‡U wmcvnx iwdK, `ievi 

n‡ji `w¶b w`‡K bv‡qe Iqvwj Djvn, `ievi n‡ji DËi w`‡K j¨vt 

bv‡qK gwRei, evei MÖvD‡Û bv‡qe †gvevei wmwfj ‡W«‡m wWDwU‡Z _v‡K| 

mKvj 7.30 w`‡K Avwg mn 33 Rb `ievi n‡ji w`‡K iIbv †`B| 8 Uvi 

w`‡K `ievi n‡j †cŠwQ| `ievi n‡ji †MB‡Ui w`‡K nvwej`vi Kwig †K 

wWDwU‡Z cvB| 8.30 w`‡K jvBb Avc Kivi ci Avwg `iev‡i ewm| Avwg 

†cQ‡bi w`‡K ewm| wVK 9 Uv evRvi cuvP/10 †m‡KÛ Av‡M wW wR m¨vi 

`iev‡i Av‡mb| †KviAvb †ZjIqv‡Zi ci wRwW m¨vi mvjvg wewbgq K‡i 

ivB‡dj mßvn D‡Øvab K‡ib Ges `ievi ïi“ K‡ib| cÖavbgš¿xi 

c¨v‡iW myôfv‡e m¤úbœ nIqvi Rb¨ mevB‡K ab¨ev` Rvbvb| Wvj fvZ 

Kg©m~Pxi Avjvc Av‡jvPbv ïi“ nq| wW wR m¨vi e‡jb Wvj fv‡Zi UvKv 

mevB‡K †`qv n‡q‡Q Ges wKQy UvKv Av‡Q hv we wW Avi-Gi Kj¨v‡b e¨vq 
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Kiv n‡e| GB gyû‡Z© `ievi n‡ji `w¶b w`K †_‡K we wW Avi-Gi GK 

m`m¨ A ¿̄ wb‡q †÷‡R D‡V wW wR m¨v‡ii w`‡K A ¿̄ ZvK K‡i| ZLb 

`ievi n‡ji wfZ‡i †QvUvQywU ïi“ nq| Avwg `ievi n‡ji cwðg w`K 

n‡Z †ei n‡q `w¶b w`‡K G‡m 2/3 wgwbU `vovB| G mgq n‡ji wfZi 

¸wji kã ïwb| G mgq Avwg †Kvb Gd.Gm †`wL bvB| 44 e¨vUvwjqvb I 

24 e¨vUvwjqvb Gi w`K n‡Z ¸wji kã †ekx ïwb Ges A ¿̄ mn 

we.wW.Avi‡`i Avm‡Z †`wL| G¨vKkbUv 44 Avi 24 e¨vUvwjqvb n‡Z 

ïi“ nq| Avwg ZLb `w¶b w`K w`qv †`ŠovBqv RSU Gi 4 Zjvq hvB| 

5/7 wgwbU ci 1 bs †MB‡Ui w`‡K AviI †ekx ¸wji kã cvB| RSU Gi 

†MB‡Ui mvg‡bi iv¯—vq we wW Avi †`i Kvc‡o gyL evav Ae ’̄vq A ¿̄ mn 

wcK Avc f¨v‡b mevB‡K A ¿̄ aivi Rb¨ gvBwKs Ki‡Z ïwb| mvivw`b 4 

Zjvq _vwK| mÜ¨vi mgq j¨vt bv‡qK gwReyi Rvbvq mk ¿̄ gy‡Lvkavix 

wewWAvi A‡ ¿̄i fq †`LvBqv Zvi Gq¨vi‡jm †mU wbqv hvq| ivZ mv‡o 

bqUv/†cv‡b `kUvi w`‡K RSU Gi †RwmI my‡e`vi BDmyd Avgv‡K bx‡P 

bvg‡Z e‡j| Avwg bx‡P bvwg| †`wL GKUv G¤¦y‡j›m Ges 3/4  Rb mk ¿̄ 

wewWAvi| my‡e`vi BDmyd Avgv‡K †jvK w`‡Z e‡j| ZLb Avwg 4 Zjv 

Avi 5 Zjv n‡Z WvKvWvwK K‡i bv‡qK KvBqyg, bv‡qK †gveviK, j¨vt 

bv‡qK Rqbvj, j¨vt bv‡qK Avey nvmvb, bv‡qK BDbym, j¨vt bv‡qK 

gywRei, wmcvnx Kvjvg-†`i‡K bx‡P bvg‡Z ewj| my‡e`vi BDmyd Avgv‡K 

†Kv`vj, †ejPv, †MwZ w`‡Z ej‡j Avwg wmcvnx †mwjg‡K (†÷vi g¨vb) 
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G¸‡jv w`‡Z ewj| c‡i wmcvnx †mwjg I nvwej`vi mwd 10/12 Uv †ejPv, 

†Kv`vj, †MwZ †`q| c‡i Avwg Dc‡i D‡V hvB Ges G¨v¤¦y‡j›m P‡j hvq| 

iv‡Z Avgvi Nyg nq bvB| mvK‡j AvRv‡bi ci bv‡qK KvBqyg G‡m e‡j 

Awdmvi‡`i jvk gvwU †`qv n‡q‡Q| wW wR m¨v‡ii jvkI Av‡Q| Avgv‡K 

6/7 Rb †jvK wbqv wMqv K¨v‡gvd¬v‡·i e¨e ’̄v Ki‡Z e‡j| Avwg ZLb 

nvwej`vi †gRi Av³vi I RSU Gi ‡U«wbs-G Avmv 6/7 Rb QvÎ we wW 

Avi‡K wb‡q nvmcvZv‡ji †cQ‡bi giPyqvix‡Z hvB| wMqv †`wL gvwU †`qv 

Complete| Avgiv Avav Avav B‡Ui UyKiv, bvi‡K‡ji Wvj, Avg-Rv‡gi 

ïKbv cvZv Mb Ke‡ii Dc‡i QovBqv †`B hv‡Z mn‡R eySv bv hvq †h 

GLv‡b Kei Av‡Q| KvR †kl K‡i jvB‡b P‡j Avwm 10/15 wgwbU c‡i| 

jvB‡bi 4 Zjvq Ae ’̄vb Kwi| ỳcy‡i gvBwKs ïwb †h wcjLvbvi Avk 

cv‡ki 3 wKt wgt GjvKvi †jvKRb‡K m‡i †h‡Z ejv n‡”Q| Avevi ïwb 

†h Avwg© Avm‡e| mvivw`b f‡qi g‡a¨ _vwK| Gici H w`b weKvj 5.30 

Uvi w`‡K, 26 ZvwiL wmwfj †W«‡m †RwmI †g‡mi †cQ‡bi w`‡K Iqvj 

UcKvBqv cvwj‡q hvB| Zvici Kvgiv½xPi n‡q dwi`cyi P‡j hvB| 

28/02/09 ZvwiL cjvZK we wW Avi †`i nvwRi nevi †NvlYv ï‡b 

01/03/09 ZvwiL mKv‡j wcjLvbvi 4 bs †MB‡U nvwRi nB| c‡i 

Avgv‡K cywjk †MÖdZvi K‡i| GB Avgvi Revbe›`x|” 
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The confessional statement of co-accused Md. Abdul 

Kaium (CS-165) runs as under- 

“H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| 

bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ 

†jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g 

Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‰hK 

†gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt 

bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK bRi“j bx‡P 

†b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we wW Avi Av‡Q| 

my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ Pvq| nvwej`vi 

mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i †÷vig¨vb 

wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi BDmyd 

I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U 

iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q 

G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© 

civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK 

Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei 
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†Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q Ges Avgiv Kei †Luvov 

ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq Kei Lyuo‡Z mgq 

jv‡M|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers, screening the 

evidence and other atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 
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occurrence of committing death of army officers as well as 

causing disappearance of evidence by way of mass-graving 

beside mortuary as it is evident from the evidence of 

prosecution witnesses as well as the confessional statements of 

the condemner/appellant and that of co-accused Abdul Kaium 

(C.S. 165).  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 38, 39, 63, 93, 118, 129, 283, 455 

have made corroborative evidence to that effect.  P.W. 38 saw 

him with arms and to assemble unlawfully with others at R.S.U 

at about 1 A.M. on the night following the day 25.02.2009 and 

move beside mortrary and to grave the dead bodies of army 

officers together.  All other witnesses have also made 

corroborative statement to the above acts of the 

condemner/appellant. By his confessional statement he also 

admits of his participation in mass-graving of the dead bodies 

of army officers and in making camouflage. P.W. 39 deposed in 

corroboration of the testimony of P.W. 38. P.Ws. 129, 283 and 
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455 saw him with arms and member of unlawful assembly. All 

the P.Ws. identified him as a member of R.S.U. and with his 

badge No. There is no doubt to his identification. They all were 

cross-examined on behalf of the condemner/appellant but could 

not embellish or shaken their testimonies. The confession of the 

condemner/appellant is inculpatory as to his participation in 

mass-graving and making camouflage. In view of the evidence 

of recording Magistrate P.W. 356 it appears voluntary and true 

and itself can solely be based. The confession of co-accused 

also finds support to the evidence of above prosecution 

witnesses and thus it bears evidentiary value in view of section 

30 of the Evidence  Act.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence having assembled 

unlawfully with arms in committing death of 74 persons 

including 57 army officers in Peelkhana and trial Court on 

proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 
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accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf. 

Mr. Muhammad Mohsen Rashid, the learned Advocate 

appearing on behalf of appellant submits that as per evidence of 

above prosecution witnesses, they all appear as eye witnesses to 

the part of mass-graving of the dead bodies of the army officer. 

Their evidence does not disclose the culpability of the 

condemner/appellant to killing or any other part of causing 

massacre in Peelkhana on the date of occurrence on 25/26 the 

Feb, 2009, but on close scrutiny of their evidence their 

appearance as eye witnesses seems highly improbable, 

unreliable and lacks credibility. P.W. 38 was beside RSU 

canteen. When JCO subedar Yousuf having armed threatened to 

come down and when number of BDR personnel along with the 

condemner/appellant responsed to his call and went to the side 

of hospital and participated in digging mass grave for the dead 

bodies of the army officer, his presence by the side of mortuary 

to be a witness to the above action of the condemner/appellant 

and other is beyond human nature, illogical, impracticable and 
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that can’t be relied upon. Similar is the evidence of P.W. 39. He 

claims that he was unwell, yet he accompanied the rebellions 

for mass graving but he stood aside from digging grave for the 

cause of his illness is quite inconsistent with the circumstance 

prevailed there. His evidence showed him an accomplice but 

exempted to make a false deposition. His evidence is 

contradictory with P.W. 38. P.W. 38 saw an ambulance only 

while the P.W. 39 saw two trucks and a pick-up in the same 

sequence. P.W. 57 was a runner and he was instructed by his 

officer to take safe shelter. His taking shelter in M.T. garage 

does not appear to be consistent with the circumstances of the 

case and an eye-witness also appears unreliable. P.W. 63 was at 

5th floor in RSU building. His claim of seeing the 

condemner/appellant and others to go towards mortuary and 

participating in mass-graving in the night also appears doubtful 

and can’t be relied upon. Similarly P.W. 93 was on the 3rd floor 

and his calim of identifying the condemner/appellant at dead of 

night casts reasonable doubt. His evidence appears 

contradictory with the evidence of P.Ws 38 and 39. He claims 

to see 3 vehicles. His reference of regiment number of as many 
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as 26 persons is absolutely unusual and unworthy of credit. The 

evidence of P.W. 283 is vague and unspecified. There is no 

reference wherefrom he observed the occurrence. His 

identifying the condemner/appellant on the night appears 

unreliable. No explanation appears how he could identify that 

among the dead bodies there was the dead body of D.G.  

Mr. Muhammad. Mohsen Rashid further submits that the 

confession of the condemner/appellant is not inculpatory in 

nature. From his statement it appears that he had no ill will 

against the army officer rather he tried to help them in finding 

out leaflets.  His above activities can’t associate him with the 

rebellions. He accompanied the rebellions by the side of 

mortuary under threat and at arms point. 

Mr. Muhammad Mohsen Rashid also submits that the 

confession of co-accused finds no corroboration by any 

independent witness and that it can’t be considered as evidence 

against the condemner/appellant and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities specially screening of evidence 

finds corroboration by his own confessional statement and that 

of co-accused.  
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The condemner/appellant Havilder Masud Iqbal stated in 

his confessional statement– 

‘Avwg `ievi n‡ji cwðg w`K n‡Z †ei n‡q `w¶b w`‡K G‡m 2/3 wgwbU 

`vovB| G mgq n‡ji wfZi ¸wji kã ïwb| G mgq Avwg †Kvb Gd.Gm †`wL 

bvB| 44 e¨vUvwjqvb I 24 e¨vUvwjqvb Gi w`K n‡Z ¸wji kã †ekx ïwb Ges 

A ¿̄ mn we.wW.Avi‡`i Avm‡Z †`wL| G¨vKkbUv 44 Avi 24 e¨vUvwjqvb n‡Z 

ïi“ nq| Avwg ZLb `w¶b w`K w`qv †`ŠovBqv RSU Gi 4 Zjvq hvB| 5/7 

wgwbU ci 1 bs †MB‡Ui w`‡K AviI †ekx ¸wji kã cvB| RSU Gi †MB‡Ui 

mvg‡bi iv¯—vq we wW Avi †`i Kvc‡o gyL evav Ae ’̄vq A ¿̄ mn wcK Avc f¨v‡b 

mevB‡K A ¿̄ aivi Rb¨ gvBwKs Ki‡Z ïwb| mvivw`b 4 Zjvq _vwK| mÜ¨vi mgq 

j¨vt bv‡qK gwReyi Rvbvq mk ¿̄ gy‡Lvkavix wewWAvi A‡ ¿̄i fq †`LvBqv Zvi 

Gq¨vi‡jm †mU wbqv hvq| ivZ mv‡o bqUv/†cv‡b `kUvi w`‡K RSU Gi †RwmI 

my‡e`vi BDmyd Avgv‡K bx‡P bvg‡Z e‡j| Avwg bx‡P bvwg| †`wL GKUv G¤¦y‡j›m 

Ges 3/4  Rb mk ¿̄ wewWAvi| my‡e`vi BDmyd Avgv‡K †jvK w`‡Z e‡j| ZLb 

Avwg 4 Zjv Avi 5 Zjv n‡Z WvKvWvwK K‡i bv‡qK KvBqyg, bv‡qK †gveviK, j¨vt 

bv‡qK Rqbvj, j¨vt bv‡qK Avey nvmvb, bv‡qK BDbym, j¨vt bv‡qK gywRei, wmcvnx 

Kvjvg-†`i‡K bx‡P bvg‡Z ewj| my‡e`vi BDmyd Avgv‡K †Kv`vj, †ejPv, †MwZ 

w`‡Z ej‡j Avwg wmcvnx †mwjg‡K (†÷vi g¨vb) G¸‡jv w`‡Z ewj| c‡i wmcvnx 

†mwjg I nvwej`vi mwd 10/12 Uv †ejPv, †Kv`vj, †MwZ †`q| c‡i Avwg Dc‡i 

D‡V hvB Ges G¨v¤¦y‡j›m P‡j hvq| iv‡Z Avgvi Nyg nq bvB| mvK‡j AvRv‡bi ci 

bv‡qK KvBqyg G‡m e‡j Awdmvi‡`i jvk gvwU †`qv n‡q‡Q| wW wR m¨v‡ii jvkI 

Av‡Q| Avgv‡K 6/7 Rb †jvK wbqv wMqv K¨v‡gvd¬v‡·i e¨e ’̄v Ki‡Z e‡j| Avwg 

ZLb nvwej`vi †gRi Av³vi I RSU Gi ‡U«wbs-G Avmv 6/7 Rb QvÎ we wW 

Avi‡K wb‡q nvmcvZv‡ji †cQ‡bi giPyqvix‡Z hvB| wMqv †`wL gvwU †`qv 

Complete| Avgiv Avav Avav B‡Ui UyKiv, bvi‡K‡ji Wvj, Avg-Rv‡gi ïKbv 
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cvZv Mb Ke‡ii Dc‡i QovBqv †`B hv‡Z mn‡R eySv bv hvq †h GLv‡b Kei 

Av‡Q|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W. 356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Md. Abdul Kaium stated in his confessional 

statement-  

‘H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| bx‡P 

A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ †jvK PvB‡Q| bv 

†M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g Avwm| Avgvi mv‡_ 

nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‰hK †gvRv‡¤§j, wmcvnx kvnRvnvb, 

wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, 

my‡e`vi BDmyd, bv‡qK bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  

Rb A ¿̄avix we wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, 

†MwZ Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi 
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BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U iIbv 

†`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q G¤¦y‡j›m 

nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© civ wewWAvi Kei 

LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk 

†evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR 

†Q‡o †`q Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq 

nIqvq Kei Lyuo‡Z mgq jv‡M|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 39, 63, 93, 

118, 129, 283, 455 provide direct evidence of his participation 

to the occurrence as members of unlawful assembly holding 

arms by plundering kote and magazine to implement their 

common intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb 

evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e’ and 
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thereafter to cause disappearance of evidence. P.Ws. 129, 283, 

455 saw him with arms.  

P.W. 38 deposed-  

‘Avwg RSU K¨vw›U‡bi cwðg cv‡k hvB| 25/2 ivwÎ 1 Uvi mgq 

nvmcvZv‡ji w`K †_‡K  GKwU G¨vgey‡jÝ RSU Gi wfZi cÖ‡ek K‡i| 

G¨vgey‡jÝ †_‡K †R, wm, Gm my‡e`vi BDmye Avjx mk ¿̄ Ae ’̄vq  †b‡g D‡ËwRZ 

K‡Ú mevB‡K bxP bvg‡Z e‡jb| ZLb Zvi Wv‡K mk ¿̄ Ae ’̄vq 45596 bv‡qK 

KvBqyg 51857 bv‡qK bRi“j,52602 gwReyi ingvb †R,wm,I 5259 iwdKzj, 

43347 nvwej`vi Av³vi 42947 mwdKzj 44274 gvmy` BKevj,45199 `vD` 

Avjx 52253 kvnx Av³vi RSU mn mK‡j  BDQz‡ei m‡½ GKwÎZ nq| BDmye 

e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK 

bv jyKv‡q ivL‡Z n‡e †m Rb¨ nmwcUv‡ji cwðg cvk MZ© K‡i jvk jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| †Zvgiv Avgvi m‡½ Pj| ZLb †KD †KD G¨vgey‡j‡Ý †KD 

†KD cv‡q †n‡U nvmcvZv‡ji cv‡k¦© hvq  Avwg gviPzqvixi cv‡k wM‡q †mbv 

Awdmvi‡`i jvk Kei w`‡Z †`wL|’ 

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 
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†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 

gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q|’ 

P.W. 63 deposed-  

‘ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j G¨v¤̂y‡jÝ wb‡q 

†ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi RvwKi| bv‡qK 

bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` BKevj 

nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z †`wL| 

KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 93 deposed-  
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‘giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i 

jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL 

Zviv n‡jb JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 

45596 bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 

bv‡qK bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 118 deposed-  

‘Abygvb ivwÎ 1 Uvq 3q Zvjvq wM‡q nvwej`vi Kvjvg, bv‡qK Rv‡n` I 

my‡e`vi mvB ỳj‡K cvB| wKQy¶Y ci RSU Gi 44274 nvwej`vi gvmy` BKevj 

Avgvi bvg a‡i Wv‡K| †m Avgv‡K †ei K‡i 2q Zjv Store Room G wb‡q 

Zvjv Lyj‡Z e‡j| ZLb nvwej`vi kwdK‡K Store Lyj‡Z e‡j| nvwej`vi gvmy` 

BKevj I msMxqiv  Store †_‡K †ejPv wb‡q G¨v¤̂y‡j‡Ý D‡V|’ 

P.W. 129 deposed-  

‘ivwÎ 12 
1
2 Uv ev 1 Uvi w`‡K ïwb bx‡P Mvox G‡m‡Q| mevi mv‡_ 

eviv›`vq †ei n‡q †`wL A ¿̄ mn 43347 nvwej`vi Av³vi, 44274 nvwej`vi 

gvmy` BKevj, 45596 bv‡qK KvBqyg Avgv‡K AvUwK‡q bx‡P cvVvq| bx‡P G‡m 
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†`wL 1 wU G¨v¤̂y‡jÝ| JCO 5046 my‡e`vi BDQye Avjx Lvb 15/20 Rb‡K `vi 

Kwi‡q †i‡L‡Q| wKQy¶Y ci nvwej`vi Av³vi gvmy` BKevj BDbym Avjx I Avt 

KvBqyg bx‡P †b‡g Av‡m BDmyd Avjx Lvb 10/12 Rb †jvK‡K G¨v¤̂y‡j‡Ý K‡i 

nvmcvZv‡j wb‡q hvq| Avwg wcQ wcQ wM‡q †`wL G‡`i w`‡q Kei Lyiv‡”Q|’  

P.W. 283 deposed-  

‘GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 bv‡qe my‡e`vi G‡KGg 

iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 j¨vt bvt nvmbvZ Kvgvj 

†MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt gwReyi ingvb ivB‡dj 

mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K nvmcvZv‡ji w`‡K †h‡Z 

†`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR mn wbnZ †mbv Awdmvi‡`i 

Mb Kei w`‡q‡Q|’ 

P.W. 455 deposed-  

‘25/2/09  ivwÎ  1.00  NwUKvq †jvKR‡bi   WvKvWvwK  ï‡b  bx‡P  

†b‡g   Avwm|  ZLb  jvB‡bi  mvg‡b  G¨vgey‡j¤m  †`wL  cv‡k  42947  

kwdKzj   44275   gvmy`,  5046 JCO   my‡e`vi  BDQye   43347   nvwej`vi  

Av³vi  51857  bv‡qK   bRi“j  52602   gwRei,  Ges  57146  mvBdzj−v‡K  

km ¿̄  Ae ’̄vq  †Kv`vj  †ejPv mn `vov‡bv  †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.171 Naik Subader/5523 Abul Khair. 

Trial court charged him for the offences under Sections 

302/201/382/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.26 Havilder Bazlur Rashid  
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 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W.223 Havilder Habibur Rahman  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He also left Darber and came to his unit of 36 Battalion 

and on the way he came to see in front of canteen Habilder 

Yousuf, J.C.O. Subader Sahidur Rahman. Naik Idris. Naik 

Subeder Aziz, Naik Subeder Sahajahan, Naik Subeder Saidur 

Rahman, Naik Subeder Baten, Naik Subeder Kabir Uddin, the 

condemner/appellant Naik Subader Khair, Naik Subadar Ali 

Akbor, Subedar Ekramul Huq, Subeder A. Malek, Subader 
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Bari, Subader Elias, Habilder Sahajahan, Habilder Omar, Sepoy 

Bajlur Rashid and Lance Naik Anowar on discussion and 

thereafter he went on 4th floor of ‘E’ Company.  

In cross-examination on behalf of the 

condemner/appellant, he stated that after joining on 03.03.2009 

he was in Babul ground. He can’t say whether some of the BDR 

personnel who joined were arrested. He denied the suggestion 

that he was also arrested. He deposed before the I.O. of the 

grievances of BDR personnel. He did not participate in ‘WvjfvZ 

Kg©m~Px|’ He denied the suggestion that having informed of 

arrival of commanding officer he went to ‘E’ company. When 

he followed the commanding officer 5/6 BDR personnel were 

with him. Habib, Kajal, Azmal and Lalima were among them. 

He can’t say whether they are accused or witnesses to the 

instant case. He did not depose their name before I.O. He 

denied the suggestion that they were co-rebellions. He did not 

see anything between 11 A.M. on 25.02.2009 to 3 P.M. on 

26.02.2009. He came out in civil dress. He did not see any 

helicopter, did not hear any miking and to make firing. He can’t 

say whether the condemner/appellant left Peelkhana. He denied 
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the suggestion he deposed as being tortured by his commanding 

officer.     

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 24.02.2009 he remained in the residence of his 

sister. On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time the officers were in the Darber Hall. He happened 

to meet with Naik Assistant Rafiqul Islam and Lance Naik 

Assistant Ziauddin of 36 Battalion in the office. They asked 

him to wait for the commander. At 9.40 A.M. he heard firing 

sound. Then he came back to Barak. There he found Subader 

Maj. Shahidur Rahman, Naik Subader Idris, Naik Subader 

Aziz, Naik Subader Shahjahan Ali, Naik Subader Saidur 

Rahman, Subader Bakki, Naik Subader Baten, Naik Subader 

Mominuddin, the condemner/appellant Naik Subader Abul 

Khair, Naik Subader Assistant Ali Akbor, Habilder Shahjalal, 

Habilder Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, 

Lance Naik Anowarul Islam, Naik Shambu Kumar Sharma, 

Habilder Nurul Islam of 36 Battalion with arms and on 

discussion with others in excited mood. After a while unit 
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commander Lt. Col. Enayetul Hoque and Col. Mojibul Hoque 

appeared in front of 36 Battalion. At that time Subader Maj. 

Shahidur Rahman, Habilder Omar Ali, Subader Ekramul 

Hoque, Sepoy Bazlur Rashid, Lance Naik Anowarul Islam and 

some others took up the aforesaid army officers on the 4th floor 

of Barak. After a while he came to hear firing sound from 4th 

floor. In order to know the occurrence when he was coming 

upwards he came to see M.L.S.S. Saidul. He pointed in loud 

voice the location of Maj. Mokbul. At that time Alim Reza fired 

on Maj. Mokbul and killed him. They dropped downwards 3 

dead bodies of army officers.  

In cross-examination on behalf of the 

condemner/appellant Abul Khair he stated that at present he is 

Naik Subader. At the time of occurrence he also held the same 

post. The original copy of the leave card was with the authority. 

He has come with photocopy and it is the photocopy of the 

original leave card. He denied the suggestion that there is no 

issue date on the leave card. He denied the suggestion that he 

deposed falsely at the instance of the prosecution. The mobile 

number as recorded in leave card is 01724829362. He came out 



 

 

2787 

from Peelkhana at 11 A.M. and went to his residence. He 

appeared at gate No.3 at 8.35 A.M. thereafter he appeared at 36 

Battalion at 9.15 A.M. At 9.15 A.M. he did not see any 

rebellion. He cannot say how long he was in the office. His 

dress was in the J.C.O. Mess. He denied the suggestion that 

Khair did not commit any offence. He met with the 

investigation officer once. He has no paper with him to show 

that on the date of occurrence he entered into Peelkhana. He 

denied the suggestion that on 25.02.2009 he did not appear at 

Peelkhana.  

P.W.223 deposed that on 25.02.2009 Darber started at 

9.00 A.M. At about 9.15 Sepoy Moyeen entered into Darbar 

with arms and pointed arms towards D.G. D.D.G Abdul Bari 

along with others disarmed him. BDR personnel raised their 

voice ‘Rv‡Mv’. Violating the order of D.G. J.C.O. 5439 Naik 

Subeder Kabir, 5515 Ali Akbor, the condemner/appellant 

5523 Abul Khair, 4782 Abdul Bari, 78584 Sepoy Ripon 

Ahmed left Darber along with others.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant and 
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other left Darbar in his presence. The accused also came to 

Darbar at 8.30. He had his seat at 5th row. There were two and a 

half thousand people before him. He left Darbar at 9.40/45 

A.M. The accused left Darbar at 9/9.30 A.M. From Darbar he 

went to Unit. He denied the suggestion that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the 

condemner/appellant, he stated that during the time of 

occurrence P.W.37 was on leave. On the date of occurrence he 

came to office in the morning. He denied the suggestion that 

when P.W.37 came to office all officers were in Darbar. P.W.50 

deposed that on 25.02.2009 he came to office at morning.  He 

did not seize the leave card of P.W.37. He denied the 

suggestion that P.W.37 did not come at Peelkhana. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence specially in killing Lt. Col. Enayet, Maj. Mokbul 

and Maj. Mujib as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 26 and 37 are eye witnesses to the occurrence. P.W. 26 

saw the condemner/appellant to assemble unlawfully with 

others and on discussion in front of the Line of 36 Battalion 

prior to the occurrence where Lt. Col. Lutfor Rahman, Maj. 
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Mokbul and Maj. Mujib were killed. P.W. 37 has also made 

corroborative statement to the above sequence.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.    

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of the appellant submits that the evidence 

as adduced by the above P.Ws. does not bear any substance. 

P.W. 26 simply claims to see the condemner/appellant with 

others in front of 36 Battalion merely on discussion along with 

other accused. His evidence does not disclose any culpability of 

the condemner/appellant to any offence. Moreover, his 

evidence is vague and unspecified and can’t be relied upon. He 
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could not identify the condemner/appellant with his 

Battalion/Regiment number. In the horrific situation as 

prevailed at the relevant time and hour such identification of 18 

(eighteen) persons including the condemner/appellant is highly 

improbable and unreliable. P.W. 37 was on earned leave from 

11.02.2009 to 14.03.2009. His claim of appearance on the date 

of occurrence appears mischievous. He admitted in his cross-

examination that he had no permission to attend Peelkhana 

during his leave and no endorsement appears on his leave card 

that he attended Peelkhana. His claim of attending office on 

25.02.2009 and to see the condemner/appellant is highly 

doubtful. P.W. 223 does not disclose any substantive evidence. 

He merely saw the condemner/appellant to leave Darbar at the 

instance of disorder in Darbar unlike other BDR personnel. The 

condemner/appellant also left Darbar under compelling 

circumstances and such taking leave of Darbar in no way 

culminate him to any offence. In fact, prosecution evidence as it 

appears is unworthy of credit and it can’t based on in proving 

the guilt of the condemner/appellant and trial court sentenced 

him merely on conjecture and surmise and as such the 
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Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 223 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 
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Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 223 deposed-  

‘wWwR Gi Av‡`k Agvb¨ K‡i J. C. O 5439 bv‡qK my‡e`vi Kwei, 

5515 Avjx AvKei, 5523 Aveyj Lv‡qi 4782 Avt evix 78584 wmcvnx wicb 

Avn‡¤§`, Ab¨b¨v‡`i m‡½ `ievi nj Z¨vM K‡i|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.172 Havilder/ 39995 Md. Zakir 

Hossain Talukder. 

Trial court charged him for the offences under Sections 

302/382/201/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.39 Sepoy Golam Kibria 

 P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

 P.W.93 Sepoy Md. Shahjahan Ahmed 
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P.W.283 Lance Naik Md. Jamal Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.456 JCO Subader Md. Aynul Hossain  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 39 deposed that he joined in Darber hall at 8 A.M. 

He took seat on the floor in Darber Hall. Darber started at 9 

A.M. At about 9.30 A.M. there happened a hue and cry in 

Darber Hall and every one was trying to take exit. At the 

increasing of firing he came out and went to sainik Line of 

R.S.U.  Later on, he heard an announcement ‘¢h¢XBl fvB‡`i †KD 

jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e AØH ®eJz k¡l L¡R AØH f¡Ju¡ hv‡e e¡ Zv‡K 

…¢m Ll¡ n‡ez’. Being afraid he went into a room on 5th floor. 

Firing was made pointing helicopter. Thereafter he came to his 

own Line. He took shelter under the cot. On the night he went 

to J.C.O’s. mess. There he found the rebellions with arms. They 
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were firing off and on. He came there through RSU. He came to 

see Habilder Yousuf of 36 Battalion with arms searching the 

M.T garage. Habildar Yousuf asked him of his arms. He 

claimed himself unwell. Habilder Yousuf took him pointing 

arms in the Line of RSU. There he found some BDR personnel. 

Among them he identified Lance Naik Abed Ali, Emdadul 

Hoque, Mojibor, Nazmul and Saiful. They all were of RSU. He 

was compelled to take stand beside them. Subader Yousuf took 

stand with arms in front of them. Naik Subader Torab, Habilder 

Masud, the condemner/appellant Zakir, Naik Kayum were 

taking the people to down stair. Torab took him at gun point to 

the back side of hospital and in front of mortuary. There he 

found two trucks and a pick up. He also found Naik Ali Hussain 

and driver Sabuj to stand at a far distance. He noticed the 

vehicles with full of dead bodies. At the leadership of Subader 

Yousuf and Naik Subader Monoranjan, the 

condemner/appellant Habilder Zakir, Masud, Rafiqul, Naik 

Bazlu, Shahi, Lance Naik Mozzamel were digging earth with ‘-

®L¡c¡m, ®hmQ¡’. There he found many BDR personnel. Torab 

asked him to participate in digging earth. He disclosed that he 
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was unwell and thus they allowed him to stand aside. At about 

4.30 A.M. at the leadership of Subader Yousuf, Habilder Masud 

Iqbal, Naik Subader Torab, Naik Subader Monoranjan, 

Habilder Yousuf, Naik Kayum hid 40/45 dead bodies under 

earth. Later on, he came back to RSU. On 26.02.2009 at about 

3.00 O’clock he heard announcement to vacant all around three 

kilometers of Peelkhana. Thereafter crossing the wall, he left 

Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant Habilder Zakir Hussain, he stated that he 

told of the occurrence to his commander. He denied the 

suggestion that he did not tell of any occurrence to his 

commander. He deposed before the Magistrate voluntarily. He 

denied the suggestion that he did not mention before the 

Magistrate the regiment number of Habilder Zakir and also did 

not dispose of Monoranjan. Habilder Zakir and Monoranjan 

were of RSU. He cannot say whether there were three 

categories of soldiers. He denied the suggestion that Zakir was 

a soldier of ‘C’ category. He denied the suggestion that CID 

arrested him having his complicity to the occurrence. He 
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remained in soldier Barak for about 3/4 minutes at about 10 

A.M. He denied the suggestion that there were thousand of 

soldiers outside of Darber Hall. It might be 2/1 hundred soldiers 

remained outside. He denied the suggestion that he deposed 

falsely against him. 

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of sainik Line. At 12 noon Habilder went to RSU 

quarter with arms and asked him why he did not take any arms. 

At 9 A.M. he heard firing. He remained on 5th floor. Naik 

Kaium called him by bad names for coming down. When he 

was coming down he came to see Habilder Shafiqul, Akhter 

Ali, Masud Iqbal to go upwards. From 3rd floor he came to see 

number of BDR personnel. He also came to see Habilder 

Yousuf in front of them. There remained an ambulance stand 

by. At 1.15 A.M subedar Yousuf and Lance Naik Majammel 

went out with ambulance Naik subedar Rafiqul. Habilder 

Zakir , Naik Najrul, Naik Shahi Akhter, Habilder Shafiqul, 

Habilder Masud Iqbal, Habilder Akhtar Naik Kaium and Lance 

Naik Abed Ali followed the ambulance. Kaium was with spade 
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in his hand and the condemner/appellant Zakir was with 

shovel. They went to the side of mortuary and buried the dead 

bodies of officers in mass-grave. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O 

that an ambulance took stand inside the unit. He denied that 

suggestion that he had participation with the rebellions. He 

denied the suggestion that on the night following the day 

25.02.2009 there was no electricity in Peelkhana. Mortuary was 

400 yards far off from mortuary. He denied the suggestion that 

the distance was about 7/8 hundred yard. In the middle there 

was a five storied building. There was no big tree but small tree 

in a side. He denied the suggestion that he did not see the 

accused. He denied the suggestion that at the instance of killing 

Mubarak in his presence being afraid he deposed falsely. 

P.W.93 deposed that he was runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 
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1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. YousufAli (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), the condemner/appellant Habilder Zakir (39995), 

Habilder Iqbal (44274), Naik Kayum (45596), Mozzamel 

Hoque (53442) to come down. Yousuf Ali threatened them to 

come down from the Barak otherwise they would be shot. 

Coming down therefrom he came to see Habilder Safiqul 

(42947) to unlock the store of RSU and Naik Kayum to take 

‘®L¡c¡m, ®hmQ¡’ from the store and to get up on an ambulance. He 

also saw J.C.O. 5259 Naik Subader Rafiqul to stand on RSU. 

Subader Yousuf, the condemner/appellant Habilder Zakir, 

Naik Kayum and another soldier took him to the ambulance at 

arms point and they all were dropped at BDR hospital. There he 

came to see three vehicles with dead bodies. He also came to 

see to grave the dead bodies to the west of the mortuary. J.C.O. 

4887 Torab Hussan, J.C.O. 5279 Monoranjan, the 

condemner/appellant 49995 Zakir, 45596 Naik Kayum, 

43442 Mozammel, 5046 J.C.O. Subader Yousuf, 51857 Naik 

Nazrul, 57146 Saidul Islam, 52253 Naik Sahi Akter, 51668 
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Ohiduddin, 53109 Abed Ali, 46625 Rafiqul Alam, 51295 

Joynal, 5259 Naik Subader Rafiqul, 43347 Habilder Akter, 

42947 Safiqul, 44274 Habilder Masum Iqbal and 44190 Driver 

Ali Hussain to grave the dead bodies. 

In cross-examination on behalf of the 

condemner/appellant Habilder Zakir he stated that he deposed 

before the I.O. in RSU. RSU was a five storied building.  

School stood to the north of the Road. To the north of canteen 

there were trees. 13 Battalion stood to the east–south of 

canteen. He did not hear any announcement. He was without 

arms. He denied the suggestion that he deposed falsely and that 

he did not see any accused with arms. On seeing the dead 

bodies he became feigned. He regained his sense after a awhile.  

He did not participate in digging mass grave but he himself saw 

it. He was a runner of Maj. Asad. 

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘Rv‡Mv’ and consequently all BDR personnel stood up. He came 
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out from Darber. On his way to Line, he waited for sometime 

behind the Principal quarter and thereafter he came to his Line. 

On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. JCO 5046 subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU Line with loud voice. At his call the 

BDR personnel came down from RSU building taking –‘®L¡c¡m 

®hmQ¡, h¡m¢a’ therefrom and assembled and thereafter went 

towards hospital together with 39995 the condemner/appellant 

Habilder Md. Zakir Hossain, 45596 Naik Md. Abdul Karim 

and some others. At the same time 44274 Habilder Masud 

Iqbal, 5259 Naib Subedar A.M.M. Rafiqul Islam, 51178 

Hasanat Kamal, 59625 Sepoy Jashim Uddin, 54221 Lance Naik 

Majibar Rahman and 55459 Lance Naik Md. Anowar went 

towards hospital on foot. They all mass-graved the dead bodies 

of army officers including that of D.G by the side of mortuary 

of the hospital. 

In cross-examination on behalf of the 

condemner/appellant he stated that he joined RSU, Headquarter 

on 16.02.2009. He left Darber at about 9.45 A.M. On his way to 
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Line from Darber he had no talk with any soldier. He waited 

behind the principal quarter for about 5/7 minutes. There 

remained some other soldiers but he can’t remember their 

name. He reached at RSU Line at about 10/10.05 A.M. He 

remained in RSU Line till 5 P.M. on 26.02.2009. In RSU there 

were two 5 storied building. The bath room in RSU was behind 

sainik mess. He took shelter behind sainik mess and bath room. 

He denied the suggestion that he did not join in RSU on 

16.02.2009. BDR hospital is 400 yard away from RSU 

building. He denied the suggestion that the distance as about 7 

hundred yard. Having aforesaid he went to mortuary behind 

hospital on the night following the day 25.02.2009. He denied 

the suggestion that mass-graving could not be viewed from 

mortuary. He can’t say whether the condemner/appellant 

Habilder Zakir was the soldier of ‘C’ category. He denied the 

suggestion that he did not see any occurrence from RSU and 

that he deposed falsely.  

P.W.456 deposed that on 25.02.2009 he was in his office. 

At 9.30 A.M. he heard firing from the side of Darber. Later on, 

he came to know that there was firing in Darber. At 11 A.M. 
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through window he came to see 42947 Shafiqul standing with 

Rifle in front of mess of the Barak. At about 5.15 P.M. he also 

came to see 56700 Lance Naik Nazrul Islam with Rifle to move 

towards M.P. garage and came back to garage after 5 minutes. 

At 6 P.M. he went to his room in JCO mess. On his way he saw 

an empty ambulance and beside the ambulance he came to see 

43347 Akhter Hossain and JCO 5046 Subeder Yousuf with 

agitated mood. They were saying where the dead body of army 

officers be taken and what will be done. There he also came to 

see 49075 Naik Younus, 52708 Abul Hasan. The above BDR 

personnel went to mortuary under the leadership of Subeder 

Yousub and Akhter. They were saying that the dead body of 

army officers be burried. At about 6.40 he came up on 4th floor 

in the Barak. At about 1 A.M. on the night he heard a hue and 

cry. From veranda he came to see an ambulance. He came to see 

5046 Yousub Ali, 5259 Robiul, 52253 Shahi Akhter with arms 

beside an ambulance. They had also Shovel in their hand. They 

went towards mortuary with Yousub Ali and got up in the 

ambulance. Some BDR personnel also proceeded on foot. 

Subeder Yousuf afterwards told him that the dead bodies of the 
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officers have been graved to the west of the mortuary. On 

26.02.2009 at about 10.30 from the veranda of Zone line he 

came to see 71297 Salim with Rifle to go out of the gate. He also 

came to see the condemner/appellant 39995 Zakir behind the 

hospital. They all took grenade therefrom. At 12.05 hours he 

came back to Barak. At 6.05 P.M. he came back to his room and 

passed the night thereat. On 27.02.2009 at 8.30 A.M. he was 

taken to the hospital area along with others. 

In cross-examination on behalf of the 

condemner/appellant Habilder Zakir, he stated that on the way 

from RSU to hospital there were two Battalions. BDR hospital 

was 200/250 yard away from RSU. On 25-26 Feb, 2009 he had 

no communication with any soldier but he asked the BDR 

personnel not to participate in the rebellion. Nobody asked him 

to go behind the hospital under the situation. He denied the 

suggestion that he did not see Zakir behind the hospital on 

26.02.2009. JCO mess was 50 yard away from his unit. He 

deposed before the I.O. on 09.04.2009 and further deposed on 

22.02.2011. He deposed before the I.O. on 22.02.2011 that he 

along with JCO Rafiqul and some others went to the side of 
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mortuary beside the ambulance with shovel. But he did not 

depose so on 09.04.2009 having afraid of the accused. He denied 

the suggestion that in order to escape himself he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.93 after five and a half 

month of the occurrence. He did not explain of such delay. He 

did not depose before him that on the night at 1.30 A.M. the 

accused were calling from veranda of 3rd floor but they were 

calling by bad names to come down. He denied the suggestion 

that on the night following the day 25.02.2009 there was no 

electricity. P.W.63 did not depose before him when he came out 

from birth room and also did not specify the birth room of which 

building he took shelter. He also did not specify the number of 

the Ambulance. During investigation he seized the Ambulance. 

He denied the suggestion that P.W.39 deposed of going to mass 

grave. He denied the suggestion that the claim of seeing the 

appellant on the night by P.W.39 had no reality. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in committing death of army officers as well as 

causing disappearance of evidence by way of mass-graving 

beside mortuary as it is evident from the evidence of 

prosecution witnesses as well as the confessional statement of 

co-accused Abdul Kaium (C.S. 165).  
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The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 39, 63, 93, 283, 456 have made 

corroborative evidence to that effect.  P.W. 39 saw him at 12.30 

A.M. on the night following the day 25.02.2009 to assemble 

unlawfully with other rebellions at RSU and afterwards in 

digging earth for mass-graving the dead bodies of army 

officers. P.W. 63, 93, 283 have made corroboration to his above 

testimony. The condemner/appellant having armed forced P.W. 

93 to get into ambulance. He along with P.W. 456 saw him with 

arms. They all identified him properly as a member of RSU and 

with his badge No. No doubt appears to his identification. All 

the P.Ws. were cross-examined on behalf of the 

condemner/appellant but their testimonies could not be shaken 

or embellished in any manner.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence having assembled 

unlawfully with arms in committing death of 74 persons 
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including 57 army officers in Peelkhana and causing 

disappearance of evidence and trial Court on proper appreciation 

of evidence on record rightly found him guilty of the offences 

and sentenced him accordingly and it does not warrant any 

interference. Consequently, he urges to accept the Reference 

against the condemner/appellant under section 302/201/149/34 

of the Penal Code and to dismiss the Cr. Appeal filed on his 

behalf.    

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 39 

appears vague and unspecified. He did not refer the 

Battalion/Regiment number of the condemner/appellant. From 

his evidence it appears that he had his participation with the 

rebellions and thus proceeded towards mortuary. His claim of 

allowing him to stand aside and to observe the occurrence is 

highly doubtful in view of the facts and circumstances of the 

case. If he was forced to move towards the side of mortuary at 

arms point it can’t be believed that he would be allowed to make 

himself merely a spectator. Such evidence can’t be relied upon. 

The evidence of P.W. 63 also appears vague. He did not depose 
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of his Battalion and regiment number. He claims to see the 

condemner/appellant on the night from 5th floor which appears 

impracticable and unreliable. From his evidence mortuary is 400 

yards away from RSU building in the midst of it. There 

remained a five storied building. No explanation appears how he 

viewed the condemner/appellant and others to go towards 

mortuary from his position on 5th floor. His above claim is 

absolutely hypothetical and unacceptable. From the evidence of 

P.W. 93 it appears that he had his participation with the 

rebellions. He went to the side of mortuary by the ambulance. It 

is apparent that to get himself exempted as an accused he 

deposed falsely. Such tainted and procured evidence can’t be 

relied upon. P.W. 283 remained in RSU building. His claim of 

seeing the condemner/appellant to go towards mortuary on the 

night and mass graving the dead bodies of the officers beside 

mortuary at a distance of 400/500 yards appears impracticable 

and unreliable. He is a procured witness. He admitted in his 

cross-examination he deposed before I.O on 2202.2011 i.e. 

during further investigation. His belated disclosure of occurrence 

can’t be relied upon. He further admitted in his cross 
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examination that having afraid he went to the side of mortuary 

with the rebellions. It is no doubt that the had participation with 

the rebellions and to get himself exempted from charge of 

accused he deposed falsely at instance of the prosecution. His 

conduct appears dubious and that he can’t be relied upon. 

Moreover, the evidence of the above P.Ws in no way culminates 

the condemner/appellant in committing any murder.   

Mr. Md. Aminul Islam lastly submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offence and sentenced him 

illegally and it’s calls for due interference      and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused Abdul Kaium (C.S. 165) stated in his 

confessional statement– 

‘H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| bx‡P 

A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ †jvK PvB‡Q| bv 

†M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g Avwm| Avgvi mv‡_ 

nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‰hK †gvRv‡¤§j, wmcvnx kvnRvnvb, 

wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, 

my‡e`vi BDmyd, bv‡qK bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  

Rb A ¿̄avix we wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, 
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†MwZ Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi 

BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U iIbv 

†`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q G¤¦y‡j›m 

nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© civ wewWAvi Kei 

LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk 

†evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR 

†Q‡o †`q Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq 

nIqvq Kei Lyuo‡Z mgq jv‡M| 26/02/09 ZvwiL †fvi 4 Uvq Kei †Lvov †kl 

nh| Kei †Lvovi mgq GKRb we wW Avi Z`viwK K‡i| Av‡k cv‡k mk ¿̄ 

wewWAvi wQj| Zvici Mvox n‡Z jvk Ke‡i bvgv‡bv ïi“ Kwi| Avwg Avi bv‡qK 

Iev‡q ỳi Ke‡ii bx‡P wQjvg| cÖ_g jvkwU bvgv‡bvi mgq GKRb Dci †_‡K e‡j 

GUv wWwRi jvk| Avwg Avi Iev‡q ỳi jvkwU Ke‡i ivwL| 3/4 Rb GK GKwU jvk 

Mvox n‡Z bvgvBqv Avgv‡`i Kv‡Q Av‡b Avi Avwg Avi Iev‡q ỳi Zv M‡Z© ivwL| 

Gfv‡e Abygvb 35 wU jvk bvgvB| Gici Avgiv mevB wg‡j gvwU Pvcv †`B|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39, 63, 93, 283, 

456 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 
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†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 

gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj|’ 

P.W. 63 deposed-  

‘ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j G¨v¤̂y‡jÝ wb‡q 

†ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi RvwKi| bv‡qK 

bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` BKevj 

nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z †`wL| 

KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 93 deposed-  

‘25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A¯¿avix wb‡q RSU †Z Av‡m| 

ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 44274 nvwej`vi 

BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j nK RSU mK‡j Zviv 

ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| BDQye Avjx e‡j jvBb †_‡K †b‡g 

Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g †`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q 

RSU Gi Store Gi Zvjv Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q 
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G¨v¤§y‡j‡Ý DVvq| JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z 

†`wL| my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K bvwg‡q 

†`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z 

ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i 

jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL 

Zviv n‡jb JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 

45596 bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 

bv‡qK bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 283 deposed- 

‘25-2-09 Zvs w`evMZ iv‡Î A_©vr 26-2-09 Zvs 01.00 NwUKvq 

†nWjvBU R¡vwj‡q 1wU G¨v¤̂y‡jÝ RSU Gi Af¨šÍ‡i cÖ‡ek K‡i| H 

Ambulance n‡Z JCo 5046 my‡e`vi †gvt BDmyd Avjx Lvb A ¿̄ mn bx‡P 

bv‡gb Ges ˆmwbK jvB‡bi bxP †_‡K D‡ËwRZ K‡Ú RSU jvBb n‡Z mKj‡K 

bx‡P bvg‡Z e‡jb| Zvi Wv‡K RSU Building n‡Z †Kv`vj, †ejPv I †MbwZ 
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mn bx‡P †b‡g GKwÎZ n‡q Ambulance Gi K‡i 39995 nvwej`vi †gvt 

RvwKi †nv‡mb †ejPv mn 45596 bv‡qK †gvt Avãyj KvBqyg mn AviI A‡bK‡K 

nvmcvZv‡ji w`‡K ‡h‡Z †`wL| GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 

bv‡qe my‡e`vi G‡KGg iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 

j¨vt bvt nvmbvZ Kvgvj †MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt 

gwReyi ingvb ivB‡dj mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K 

nvmcvZv‡ji w`‡K †h‡Z †`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR 

mn wbnZ †mbv Awdmvi‡`i Mb Kei w`‡q‡Q|’  

P.W. 456 deposed-  

‘26Ð2Ð09 †ejv  11.50  wgt A‡b‡KB   †Mª‡bW  Avb‡Z e‡j| 

nvmcvZv‡j wcQ‡b  wM‡q  39995   RvwKi‡K †`L‡Z  cvB|†mLv‡b   A‡b‡KB   

GKwU K‡i †Mª‡bW wb‡q  †ei n‡q Av‡m|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.198 Habilder/39417 Md. Omar Ali. 

Trial court charged him for the offences under Sections 

302/201/34/382 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused- Md. Yousuf Ali (C.S.-75)  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen the 

condemner/appellant Habilder Omar, Sepoy Bajlur Rashid, 

Habilder Yousuf, J.C.O. Subader Sahidur Rahman, Naik Idris, 

Naik Subeder Aziz, Naik Subeder Sahajahan, Naik Subeder 

Saidur Rahman, Naik Subeder Baten, Naik Subeder Kabir 

Uddin, Naik Subedar Khair, Naik Subadar Ali Akbor, Subedar 

Ekramul Huq, Subeder A. Malek, Subader Bari, Subader Elias, 

Habilder Sahajahan,  and Lance Naik Anowar on discussion 

and thereafter he went on 4th floor of ‘E’ Company. He also 

came to see Habilder Maj. Sahajalal to come up on 4th floor and 

asked to come out all. He further came to see Subader Maj. 
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Sahidur with S.M.G. in front of stairs. The condemner/appellant 

Habilder Omar Sepoy Bazlur Rashid, Subader Ekramul, Lance 

Naik Anowar and others took up  Col. Mujib and Lt. Col. 

Enayet, Col. Mujib on 4th floor in a room in front of the stair 

and Lt. Col. Enayet in another room. He came to hear hue and 

cry to the west side of veranda. Later on, he came to see Sepoy 

Md. Bazlu, Habilder Yousuf and Lance Naik Anowar to come 

with arms towards East from West. Habilder Yousuf entered 

into the room of Col. Mujib and fired on Col. Mujib. Habilder 

Yousuf and Lance Naik Anowar together dropped the dead 

body of Col. Mujib from 4th floor. When he came on 2nd floor 

MLSS Saiful pointed  that Maj. Mokbul is on 2nd floor to the 

west side. Sepoy Alim Reza moved towards west with arms and 

fired on Maj. Mokbul.  

In cross-examination on behalf of condemner/appellant 

he stated that there were many offices on the 2nd floor. I.N.T 

office was on the other side after 2/3 rooms from the stair. He 

denied the suggestion that he deposed falsely implicating the 

condemner/appellant.  
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P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing. Then he came back 

to Barak. There he found the condemner/appellant Habilder 

Omar Ali, Sepoy Bazlur Rashid, Subader Maj. Shahidur 

Rahman, Naik Subader Idris, Naik Subader Aziz, Naik Subader 

Shahjahan Ali, Naik Subader Saidur Rahman, Subader Baki, 

Naik Subader Baten, Naik Subader Mominuddin, Naik Subader 

Abul Khair, Naik Subader Assistant Ali Akbor, Habilder 

Shahjalal, Habilder Yousuf Ali, Lance Naik Anowarul Islam, 

Naik Shambu Kumar Sharma and Habilder Nurul Islam 36 

Battalion on discussion with arms and excited mood. After a 

while unit commander Lt. Col. Enayetul Hoque and Col. 

Mojibul Hoque rushed in front of 36 Battalion. At that time the 

condemner/appellant Habilder Omar Ali, Sepoy Bazlur Rashid, 

Subader Maj. Shahidur Rahman, Subader Ekramul Hoque, 
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Lance Naik Anowarul Islam and some others took up aforesaid 

army officers on the 4th floor. After a while, he came to hear 

firing sound from 4th floor.  

In cross-examination on behalf of condemner/appellant 

he denied the suggestion that he was not present in Peelkhana 

on the date of occurrence and that he went to Kachua under 

District Bagerhat and a lodged G.D. thereat and he deposed 

before I.O. that he was at Kachua on 25.02.2009and that he 

tried to embellish the G.D. that lodged on that day. He denied 

the suggestion that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.02.2010 and was taken on 

remand for 13 days at 4 times. He did not make any statement 

under section 164. P.W.37 made two 164 statements on 

21.04.2009 and 04.10.2009. In 161 statement dated 04.10.2009 

he did not refer the name of the appellant. He deposed that he 

was on earned leave from 11.02.2009 to 14.03.2009. He did not 

ask any of his sister. He cited Rafiqul Islam as witness. He did 

not find out 70084 Ziaul as witness. He did not seize any paper 
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of earned leave of P.W.37. He denied the suggestion that he 

cited P.W.26 as witness instead of implicating him as an 

accused although he had implication to the offence. He denied 

the suggestion that P.W.37 deposed before him that Col. Mujib 

hid himself. He denied the suggestion that he created the P.Ws. 

26 and 37 and that he implicated the appellant falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 
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atrocities. Its finds corroboration by his   confessional statement 

that he took up arms by plundering kote and participated to the 

occurrence having assembly unlawfully with others.    

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence specially in killing Lt. Col. Enayet, Col. Mujib and 

Maj. Mokbul as it is evident from the evidence of prosecution 

witnesses and confessional statement of co-accused  Md. 

Yousuf Ali (C.S. 75).  

The learned Deputy Attorney General also submits that 

the P.Ws. 26 and 37 are eye witnesses to the occurrence. P.W. 

26 saw him to assemble unlawfully and on discussion with 

others prior to hastening away Lt. Col. Lutfor Rahman, Col. 

Mujib and Maj. Mokbul who took shelter on 4th floor of 36 

Rifle Battalion. P.W. 37 made similar testimonies corroborating 

him. P.W. 37 also saw him with arms. The confessional 

statement of co-accused Habilder Md. Yousuf (C.S. 75) finds 

corroboration by the testimonies of above P.Ws.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 
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active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and to dismiss the Cr. 

Appeal filed on his behalf. 

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of the appellant submits the testimony of the 

both the P.Ws. appears vague, unspecified and without any 

substance. None of the P.Ws. referred the battalion/regiment 

number of the condemner/appellant. From the case record it 

appears that two Havilder named Omar Ali was implicated in the 

case. One was the present appellant and another was 35153 

Havilder Omar Ali C.S. accused 328 who had confessional 

statement but acquitted in trial. Since both the P.Ws. could not 

identify the condemner/appellant properly the evidence as 

adduced by the prosecution by the above witnesses can’t be 

based for the condemner/appellant. Both the P.Ws. observed the 
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condemner/appellant from the same sequence and at the same 

time but their evidence appears contradictory on keeping arms. 

P.W.26 finds the condemner/appellant merely on discussion 

without arms, while P.W.37 claims to see him on discussion but 

with arms. The contradictory statements of the above P.Ws. on 

material aspect can’t be relied upon. The evidence of P.W.26 as 

of taking Col. Mujib and Lt. Col. Enayet on 4th floor does not 

find any corroboration by P.W.37 or any other witness. This 

uncorroborated solitary testimony also can’t be based on for 

conviction of the condemner/appellant. Admittedly the 

condemner/appellant had no confession of his own and the 

confession of the co-accused Havilder Yousuf Ali (C.S.75) does 

not find any corroboration by any other independent witnesses 

and as such the confession of the co-accused Md. Yousuf Ali 

does not bear any evidentiary value against the 

condemner/appellant. 

He further submits that prosecution could not prove the 

charges against the condemner/appellant and that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced 
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illegally and it calls for necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confession of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 
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Co-accused Havilder Md. Yousuf stated in his 

confessional statement-  

‘Aaxfl B¢jJ e¡−uh p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u 

AÙ»N¡l ®b−L 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l 

SeÉ A−eL …−m¡ ®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã 

öe−a f¡Cz B¢j 2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 
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being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26 and 37 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed- 

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 
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nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL| Avwg 4_© Zjvq B †Kv¤úvbx‡Z hvB|  

nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b| c‡i ‡jt Kt 

Gbv‡q‡Zi jvk my‡e`vi knx` I Ab¨ Rb 4_© Zjv †_‡K  †d‡j †`q|  Avwg wmwo 

w`‡q wb‡P bvgvi mgq 2q Zvjv †M‡j M.L.S.S mvBdzwÏb e‡j †gRi gKeyj 2q 

Zvjv cwðg cv‡k¦© Av‡Q| ZLb wmcvnx Avjxg †iRv  cwðg cv‡k¦©i i“‡g hvq A ¿̄ 

nv‡Z †gRi gKeyj‡K †m ¸wj K‡i nZ¨v K‡i|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 
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evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i| Zv‡`i  3wU jvk Dci †_‡K 

wb‡P †d‡j †`q|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.220 Sepoy/ 69319 Razu Marma. 

Trial court charged him for the offences under Sections 

302/382/411/34 and convicted under Sections 302/149/34 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.330 Mrs. Minhaj-um-Munira, Migistrate 

 P.W.413 Md. Hiru Mollah 

 P.W.427 Tasnuva Maha 

 P.W.550 Begum Shahinur Parveen Joba 



 

 

2846 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

Prosecution at the time of placing evidence before us 

adduced the evidence of following witness for consideration 

against the condemner/appellant- 

P.W.414 Rup Bahadur Nepali 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 81 deposed that he joined in Peelkhana on 

16.02.2009. On 25.02.2009 at 7 A.M. he went to Banglamotor 

and came back in Peelkhana at 9 A.M. He heard firing at about 

9.30 from the side of Darbar Hall. He went behind 36 Battalion. 

After 5/10 minutes Maj. Saif and his runner came to him and 

asked him to cross-over the wall. He crossed-over them. At 

11.30 he went to Gate No. 4 to observe the situation. There he 

came to see the condemner/appellant 69319 Sepoy Raju 

Marma and 61951 Sepoy katching Marma with arms along 
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with 4/5 BDR personnel. A helicopter was flying round around 

Peelkhana. Katching Marma fired pointing helicopter. Other 

BDR personnel were also firing pointing it.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not know gate No. 3 

earlier. He did not see any Minister/Reporters there at gate No. 

4. He denied the suggestion that he did not know the appellant 

since he was a tribal. He denied the suggestion that he did not 

see the condemner/appellant.    

P.W.330 is the recording Magistrate of the confessional 

statement of the condemner/appellant. She deposed that she 

recorded the confessional statement of the condemner 

/appellant on 29.05.2009 in compliance of the Provisions under 

Sections 164/364 of the Code of Criminal Procedure. She 

identified the confessional statement of the 

condemner/appellant as exhibit 378 and his signature 378/1 

series.  

In cross-examination on behalf of the 

condemner/appellant she stated that the condemner/appellant 

was in police custody for 9 days prior to arrest. The 
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condemner/appellant hailed from Rangamati and buddist in 

religion. She denied the suggestion that the 

condemner/appellant could not understand Bengali. There is no 

signature of the condemner/appellant in additional pages. She 

denied the suggestion that she did not record the confessional 

statement of the condemner/appellant following the provisions 

of law. 

P.W.413 deposed that on 10.03.2009 he was posted at 

Sabujbag Police Station. At 8 A.M. he was on duty. At about 

11.15 he went towards a room. He entered therein with Kalayan 

Mitra Vikhu and Rup Bahadur Nepali and in their presence 

recovered a pistol of 32.001682 7.6 bore, with four magazine 

and 8 round bullets, one ‘m¡m N¡jR¡, one ‘®N¢”, one ‘h¡S¡ll hÉ¡N’. He 

seized those articles vide exhibit 854 and his signature exhibit 

854(1). He identified material exhibits LLXII series. He was 

informed that Sepoy Raju Marma kept those arms and bullets.   

In cross-examination on behalf of the 

condemner/appellant he admitted that at the time of preparing 

seizure list the condemner/ appellant Raju Marma was not 
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present. He denied the suggestion that he referred the name of 

Raju Marma being tutored. 

P.W.414 deposed that on 10.03.2009 at about 11.30, a 

police officer seized 1.32 pistol with magazine and some bullets 

in a bag in his presence. He identified his signature in the seizure 

list exhibit 854(2). Kalayan Mitra Vikhu informed them that 

BDR soldier the condemner/appellant Raju Marma kept the 

arms. 

In cross-examination on behalf of the condemner/ 

appellant, he stated that his signature does not bear the date. He 

denied the suggestion that Kalayan Mitra did not tell the name of 

Raju Marma.  

P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with runner over mobile but she dealt with her roughly and 

threatened her. Later on, she rang Maj. Aziz. Maj. Aziz handed 

over the mobile to her husband Tanveer and that she had talk 

with him and she was informed that BDR personnel made a 
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revolt. Some BDR personnel kicked on the door of her 

residence. Later on, Tanveer informed her that there happened 

much killing and instructed her to take shelter in bathroom. BDR 

personnel broke down the door of her room and entered into the 

room. She could identify Sepoy Rion, Sepoy Atik, Zia, Habibur, 

Amjad, Rajibul, Ramjan, Shawkat, Signalman Delowar, Sepoy 

Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun. They assaulted 

her with rifle and destroyed her belongings of the room. Lnk. 

Ekramul took her out from the room at the point of Rifle and 

fired that ran by the side of her neck. Consequently she fell 

down. Sepoy Sorab, Wasim, Ibrahim, Forhad, Tarapada pulled 

on her. Ibrahim assaulted her maid servant and put off the dress 

of her children. She along with her children were taken into 

quarter guard. On the way she came to see the ferocious 

appearance of BDR personnel. On her way to quarter guard 

Rian, Sepoy Masum, Rafiqul, Moshiur, Jabed, Ramjan, Billal, 

Khorshed, Sohrab, Shahidullah, Paltan Chakma assaulted her 

and the members of her family. Sepoy Hasan, Ripon, Hussain, 

Javed, the condemner/appellant Raju were in quarterguard. 

Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, 
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Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, 

Cook Kowser, DAD Sayed Touhidul Alam all were in front of 

the quarter guard. They assaulted them and used filthy language 

upon them.  

In cross-examination on behalf of the 

condemner/appellant she stated that I.O read over her statement 

to her. She denied the suggestion that she did not depose before 

the I.O. that there was mass killing. She denied the suggestion 

that she did not depose before the I.O. that Sepoy Hatil, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Soikat, Delowar, Salah, 

Forhad, Lnk. Ekramul, Sepoy Al-Masud, Rion entered into her 

room and that they destroyed her belongings and that  Sorab, 

Wasim, Ibrahim, Forhad, Tarapada picked her up and that 

Ibrahim assaulted her  maid servant and that she came to see 

Sepoy Masum, Rion, Rafiqul, Moshiur, Javed, Ramjan, Billal, 

Khorshed, Shahidullah, Paltan Chakma at ferocious appearance 

in front of quarterguard and that Jillur, Zia, Soikat, Zakir, Nur 

Hossain, Sayed, Delowar, Ekramul Kamal, Motiur, DAD Touhid 

were in front of quarter-guard and assaulted her and threw 

abusing language to her. Some mistresses of the Army officers 
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were there. She cannot say what she told before the Media. She 

had talk with reporter Rimi Amin. At that time she did not know 

the name of the accused. Later on, she identified them seeing 

their picture in the footage. She did not submit any video 

footage. She denied the suggestion that she did not identify the 

accused from video footage and that she deposed falsely.  

P.W.550 deposed that Lt. Col. Saidul Islam (deceased) 

was her husband. Her husband joined in Peelkhana on 

15.01.2008. On 25.02.2009 her husband came out from 

residence to join in Darbar Hall. At about 9.30 A.M. she was 

informed by Lance Naik Harun of disorder in Darbar Hall. She 

ranged her husband and informed that he was O.K. and 

instructed her to be careful by closing the door. 44806 Habilder 

Salam informed her over mobile of firing. Driver Salam told 

her son that all army officers would be killed. The rebellions set 

fire in the residence of sector commander. Groups of rebellions 

entered into her residence by breaking the door and called the 

army officers by filthy language, 10/12 BDR personnel entered 

into residence and took away her belongings. They pointed 

arms on her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ They 
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told her son that they have killed all officers. She was taken out 

of her residence at 4 P.M. on 28.02.2009. BDR personnel told 

to finish them. Later on, she identified Sepoy Ramjan, Sepoy 

Habibur, Sepoy Saurav (66999), Sepoy Mukul, 69638 Hossain, 

the condemner/appellant Sepoy Raju, Sepoy Palton Chakma, 

Sepoy Sahidullah, Sepoy Zakir Hossain, Sepoy Siddik Alam, 

Sepoy Atikur Rahman and Khorshed Alam with video footage.  

On behalf of the condemner/appellant previous cross-

examination by other accused was adopted. In cross-

examination on behalf of Ramjan and another one she admitted 

that she can’t say when she saw the video footage and video 

footage is not available in the court. Neither the Magistrate nor 

the accused was present while she was shown video footage. 

She denied the suggestion that no video footage was shown to 

her and that she deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 20.05.2009. He denied the 

suggestion that he obtained the confession of the appellant by 

way of oppression. The appellant hailed from 31 Battalion but 
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attached with 36 Battalion. He denied the suggestion that he 

implicated the appellant without identifying him properly.  

The confessional statement of Sepoy Razu Marma runs 

as under- 

“25/02/09 a¡¢lM fll ¢ce display ®a Awn NËqel SeÉ B¢j rest H 

¢Rm¡jz I¢ce pL¡m 9.30V¡l ¢cL A¡¢j ¢fmM¡e¡l ¢ial e¡¢fa M¡e¡u 

k¡C Q¤m L¡Vaz pL¡m 10V¡l ¢cL ¢pf¡q£ ®Lu¡¢Qw j¡jÑ¡ e¡Ù¹¡ ¢eu k¡Ju¡l 

fb A¡j¡clL hm k¡u ®k, clh¡l qm NäN¡m qµR, ph¡CL m¡Ce ®ka hmz 

A¡¢j Q¤m e¡ ®LVC Qm A¡¢pz Uniform  fl e£Q e¡¢jz aare ýmÙÛ¤m ®m-

N ®NRz ®c¢M ph¡C ®L¡al ¢cL k¡µRz A¡¢jJ ®p¢cL k¡Cz ¢c¢M ¢LR¤ °p¢eL 

®L¡a bL AÙ» ®hl Ll ¢cµRz ®fRe ®bL A¡j¡L HLSe AÙ» ¢ea hmm 

A¡¢j HL¢V Q¡ue¡  l¡Cgm ®eCz ®L¡al ®fRe ¢Nu 40 l¡Eä …¢m ®eCz 

A¡h¡l ®L¡al p¡je A¡¢pz h¡l¡¾c¡u ¢fÙ¹ml hs h¡„ fs b¡La ®c¢Mz L¡R 

¢Nu a¡a HLV¡ ¢fÙ¹m f¡C Hhw ®pV¡J ®eCz Hhw q¡Va q¡Va 3ew ®NV 

k¡Cz ®pM¡e ®bL 4ew ®NV k¡Cz fb h¡j ®p¾VÌ¡m jÉ¡N¡¢Se k¡C Hhw 2 

jÉ¡N¡¢Se load Ll¡ ¢fÙ¹ml …¢m eCz A¡h¡l 4ew ®NV A¡¢pz ®pM¡e 

A¡e¤j¡¢eL 11/12V¡l ¢cL ¢pf¡q£ ®Lu¡¢Qw j¡jÑ¡ MG ¢cu ®q¢mLÃV¡lL 

g¡u¡l LlR ®cMa f¡Cz JM¡e 2/3 ¢j¢eV hp¡l fl 36 Hl ®jp M¡h¡l 

M¡Cz ®pM¡e bL m¡Ce k¡Cz ®pM¡e ¢LR¤re ®bL påÉ¡u Bh¡l M¡e¡ ®Ma 

®jp k¡Cz  aMe j¡CL ®O¡oe¡ ¢cu m¡Ce ®ka ¢eod Llm, ®d¡f¡M¡e¡l  

®fRe ®Qu¡l ¢eu hp ¢Rm¡jzfll ¢ce CHjC m¡Ce B¢pz Mhl ö¢ez AÙ» 

Sj¡ ®cu¡l Lb¡ hmm l¡Cgm J l¡Cgml  N¤¢ml ®L¡a Sj¡ ®cC ¢L¿º¤ ¢fÙ¹m 

J ¢fÙ¹ml …¢m Sj¡ ®cC e¡Cz ®pM¡e ®bL R¡c EW¡l ¢p¢sl f¡n ¢fÙ¹m Hl 

2¢V load Ll¡ jÉ¡N¡¢Se fs b¡La ®c¢M Hhw a¥m ®eCz a¡lfl l¦j  ¢Nu 

öu f¢sz 2.30V¡l ¢cL HLSe °p¢eL Hp hm Army A¡pR z A¡¢j aMe 

civil  ®f¡o¡L f¢lz h¡¢mnl e£Q ®bL ¢fÙ¹m ¢eu e£Q e¡¢jz 3V¡l ¢cL 2/3 

l¡Eä …¢ml në ö¢ez ®c¢M f¡nl ®cu¡m VfL ¢h¢Xu¡ll¡ f¡¢mu k¡µRz 

A¡¢j J aMe ®cu¡m VfL f¡m¡Cz AÙ» Sj¡ ®cu¡l Lb¡ A¡l je ¢Rm e¡z 
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®hl qu CNG  ¢eu ®h±Ü j¢¾cl k¡C h¡p¡h¡a z 01 a¡¢lM  fkÑ¿¹ ®pM¡e 

¢Rm¡jz AÙ» V¡ hÉ¡Nl jdÉ ¢ir¥l L¡R ®lM A¡¢pz a¡L h¢m e¡C hÉ¡Nl jdÉ 

AÙ» A¡Rz ®pM¡e ®bL A¡¢j h¡¢sa Q®m k¡Cz ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that the condemner/appellant had his 

active participation to the occurrence as it is evident from the 
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evidence of prosecution witnesses and confession of the 

condemner/appellant.  

The learned Deputy Attorney General further submits 

that the P.Ws. 81, 427 and 550 are the eye witnesses to the 

occurrence. P.W. 41 saw him with arms having assembled 

unlawfully with others and to fire pointing helicopter flying 

over Peelkhana. P.W. 427 saw him in front of quarter-guard and 

abuse her and assaulted her. P.W. 550 identified him from 

video footage. Although she claims to identify her from video 

footage but since she was the eye to the occurrence her 

testimony bears evidentiary value. P.W. 413 is the seizing 

officer of the arms material exhibit LLXII, vide exhibit 854 

which the condemner/appellant kept in the custody of Kallan 

Mitro Bhiku. P.W. 414 is the Seizure witness to the recovery of 

material article- LLXII. They are all competent witnesses and 

their evidence appears reliable.   

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of the appellant submits that among the 

prosecution witnesses- P.W. 413 and 414 are merely seizing 

and seizure witnesses respectively. Their evidence does not 

bear any substance. They both deposed that they heard from 

Kallyan Mitra Vikhu that the seized arms was left by the 

condemner/appellant Raju Marma. The said Kallan Mitra 

Vikhu has not been cited as witness. The evidence of P.Ws 427 

and 550 also bears no substance. From their evidence it appears 

that they identified the condemner/appellant from video footage 

but no such video footage was seized and produced before the 

court. The evidence of P.W. 81 does not find any corroboration. 

Moreover, he simply saw the condemner/appellant to stand by 

with arms at gate No. 4. His evidence does not disclose the 
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complicity of the condemner/appellant to any offence as 

alleged. The confession of the condemner/appellant is neither 

voluntary nor true. It is admitted by the P.W. 330 in his cross-

examination that the condemner/appellant was in police custody 

for 9 days. The confession obtained after prolonged police 

custody. Such involuntary confession can’t be considered as 

evidence against the condemner/appellant.    

He further submits that prosecution could not prove the 

charges against the condemner/appellant and that trial court 

having failed to assess and weigh the evidenced on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 
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D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 



 

 

2861 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Razu Marma stated in 

his confessional statement– 

‘Uniform  fl e£Q e¡¢jz aare ýmÙÛ¤m ®mN ®NRz ®c¢M ph¡C ®L¡al 

¢cL k¡µRz A¡¢jJ ®p¢cL k¡Cz ¢c¢M ¢LR¤ °p¢eL ®L¡a bL AÙ» ®hl Ll ¢cµRz ®fRe 

®bL A¡j¡L HLSe AÙ» ¢ea hmm A¡¢j HL¢V Q¡ue¡  l¡Cgm ®eCz ®L¡al ®fRe 

¢Nu 40 l¡Eä …¢m ®eCz A¡h¡l ®L¡al p¡je A¡¢pz h¡l¡¾c¡u ¢fÙ¹ml hs h¡„ fs 

b¡La ®c¢Mz L¡R ¢Nu a¡a HLV¡ ¢fÙ¹m f¡C Hhw ®pV¡J ®eCz Hhw q¡Va q¡Va 

3ew ®NV k¡Cz ®pM¡e ®bL 4ew ®NV k¡Cz fb h¡j ®p¾VÌ¡m jÉ¡N¡¢Se k¡C Hhw 2 

jÉ¡N¡¢Se load Ll¡ ¢fÙ¹ml …¢m eCz A¡h¡l 4ew ®NV A¡¢pz ®pM¡e A¡e¤j¡¢eL 

11/12V¡l ¢cL ¢pf¡q£ ®Lu¡¢Qw j¡jÑ¡ MG ¢cu ®q¢mLÃV¡lL g¡u¡l LlR ®cMa 



 

 

2864 

f¡Cz JM¡e 2/3 ¢j¢eV hp¡l fl 36 Hl ®jp M¡h¡l M¡Cz ®pM¡e bL m¡Ce k¡Cz 

®pM¡e ¢LR¤re ®bL påÉ¡u Bh¡l M¡e¡ ®Ma ®jp k¡Cz  aMe j¡CL ®O¡oe¡ ¢cu 

m¡Ce ®ka ¢eod Llm, ®d¡f¡M¡e¡l  ®fRe ®Qu¡l ¢eu hp ¢Rm¡jzfll ¢ce CHjC 

m¡Ce B¢pz Mhl ö¢ez AÙ» Sj¡ ®cu¡l Lb¡ hmm l¡Cgm J l¡Cgml  N¤¢ml ®L¡a 

Sj¡ ®cC ¢L¿º¤ ¢fÙ¹m J ¢fÙ¹ml …¢m Sj¡ ®cC e¡Cz ®pM¡e ®bL R¡c EW¡l ¢p¢sl 

f¡n ¢fÙ¹m Hl 2¢V load Ll¡ jÉ¡N¡¢Se fs b¡La ®c¢M Hhw a¥m ®eCz a¡lfl l¦j  

¢Nu öu f¢sz 2.30V¡l ¢cL HLSe °p¢eL Hp hm Army A¡pR z A¡¢j aMe 

civil  ®f¡o¡L f¢lz h¡¢mnl e£Q ®bL ¢fÙ¹m ¢eu e£Q e¡¢jz 3V¡l ¢cL 2/3 l¡Eä 

…¢ml në ö¢ez ®c¢M f¡nl ®cu¡m VfL ¢h¢Xu¡ll¡ f¡¢mu k¡µRz A¡¢j J aMe 

®cu¡m VfL f¡m¡Cz AÙ» Sj¡ ®cu¡l Lb¡ A¡l je ¢Rm e¡z ®hl qu CNG  ¢eu 

®h±Ü j¢¾cl k¡C h¡p¡h¡a z 01 a¡¢lM  fkÑ¿¹ ®pM¡e ¢Rm¡jz AÙ» V¡ hÉ¡Nl jdÉ 

¢ir¥l L¡R ®lM A¡¢pz a¡L h¢m e¡C hÉ¡Nl jdÉ AÙ» A¡Rz ®pM¡e ®bL A¡¢j h¡¢sa 

Q®m k¡Cz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 81, 427, 550 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 81 deposed-  

‘11-30 wgt e¨vcK ¸wji kã cvB| 4 bs †M‡U hvB Ae ’̄v †`L‡Z| 

KvQvKvwQ †M‡j †`L‡Z cvB 31 e¨vUvwjq‡bi 61951 wmcvnx †KwPs gvigv 1 wU 

S.M.G nv‡Z Ges bv¤̂vi 69319 wmcvnx AvRy gvigv Ges 4/5 Rb wewWAvi 

m`m¨ A ¿̄mn `vwo‡q Av‡Q| H mgq 1 wU †nwjKÞvi wcjLvbvq P°i w`‡Z _vK‡j 

wmcvnx †KwPs gvigv †nwjKÞv‡ii  w`‡K ¸wj Ki‡Z _v‡K|’ 

P.W. 427 deposed- 

‘wKQz ˆmwbK Avgv‡`i `iRvq jvw_ †`q| c‡i Zvbwfi  †dvb K‡i Rvbvq 

gvbyl gviv n‡”Q| Avgv‡K ev_iæ‡g jywK‡q _vK‡Z e‡j| `iRv †f‡½ Avgvi N‡i 

ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, nvweeyi AvgRv`, ivwReyj, igRvb, 

kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, 

wmcvnx Avj gvgyb wmcvnx wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q 

evwi †`q N‡ii wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK 

GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, Zvivc` 

Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| 

Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq 

wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, igRvb, wejøvj, †Lvi‡k`, †mvnive, 
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knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, 

wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, 

RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj 

nvwej`vi Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv 

†KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|’ 

P.W. 550 deposed-  

‘wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb 

wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 û‡mb, wmcvnx ivRy, wmcvnx cëb 

PvKgv, wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx 

AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  Avjg†`i wPb‡Z  cvwi| Giv  

gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv|’ 

P.Ws. 413 and 414 are the seizing and seizure witnesses 

to some articles including arms which the condemner/appellant 

kept in the custody of Kallan Mitro Vikhu. 

P.W. 413 deposed-  

‘MZ 10/3/09 Zvwi‡L meyRevM _vbv DMP †Z PvKzixiZ wQjvg| mKvj 

8 Uvq duty †Z wQjvg| †ejv 11.15 wgt Zq Zvjv 1Uv iæ‡gi w`‡K hvB| Kj¨vb 

wgÎ wf¶y I iæc evnv ỳi †bcvjx‡K wb‡q iæ‡g XywK| mv¶x‡`i †gvKv‡ejvq 1wU 

wc Í̄j hvi bv¤¦vi 32.001682 7.6 †evi| 4wU g¨vMwRb cÖ‡Z¨KwU 8 ivDÛ ¸wji, 

1wU jvj MvgQv, 1wU †MwÄ, 1wU evRv‡ii e¨vM mn mv¶x‡`i Dcw ’̄wZ‡Z Rã Kwi| 



 

 

2867 

GB †mB Rã ZvwjKv cÖ̀ k©bx 854, Avgvi ¦̄v¶i 854 (1)| wc Í̄j e ‘̄ cÖ̀ k©bx 

LLXII| 4wU g¨vMvwRb 32 ivDÛ ¸wj mn e ‘̄ cÖ̀ t LLXIII wmwiR| MvgQv 

†MwÄ e ‘̄ cÖ̀ k©bx LLIV| A ¿̄ I ¸wj BDR G ‰mwbK ivRy mvigv †i‡L hvq g‡g© 

wfÿz Rvbvq|’ 

P.W. 414 deposed-  

‘10/3/09 Zvwi‡L †ejv 11 Uv 30 wgt Avgvi mvg‡b wc Í̄j mn g¨vMvwRb 

.32 Uv ¸wj evRv‡ii †e‡M Avgvi mvg‡b D×vi nq| Avgv‡K `v‡ivMv Rã ZvwjKv 

c‡o ïbvq I GB mB Kwi GBUv Avgvi mv¶i cÖ̀ k©bx 854(2)| Kj¨vb wgÎ wfÿz 

Rvbvq BDR ‰mwbK ivRy mvigv GB A ¿̄ †i‡L †M‡Q|’ 

Their evidence finds corroboration by the confessional 

statement of the condemner/appellant- ‘AÙ» Sj¡ ®cu¡l Lb¡ A¡l je 

¢Rm e¡z ®hl qu CNG  ¢eu ®h±Ü j¢¾cl k¡C h¡p¡h¡a z 01 a¡¢lM  fkÑ¿¹ ®pM¡e 

¢Rm¡jz AÙ» V¡ hÉ¡Nl jdÉ ¢ir¥l L¡R ®lM A¡¢pz a¡L h¢m e¡C hÉ¡Nl jdÉ AÙ» A¡-

Rz ®pM¡e ®bL A¡¢j h¡¢sa Q®m k¡Cz’.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.224  Sepoy /68435 Al Masum. 

Trial court charged him for the offences under Sections 

302/34/382/411 and convicted under Sections 302/149/34 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.15 Sepoy Md. Fazlul Haque 

 P.W.33 Lt. Col. Md. Reazul Karim. 

 P.W.75 Lance Naik Asstt. Ajit Kumar Singha 

 P.W.356 A.M. Julfiker Hayat, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner. 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.33 but added the evidence of 

following witnesses for consideration- 

 P.W. 427 Tasnuva Maha and 

 P.W.572 Md. Sajedur Rahman.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms and pointed arms on 

D.G. and behind him Kajal entered into Darber. All BDR 

personnel stood up and were leaving Darber. He also came out 

from Darber and on his way to 24 Battalion when he reached in 

the middle of sultan ground and north-west of Babor ground he 
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came to see the condemner/appellant Sepoy Masum of 24 

Battalion followed by Lance Naik Eqramul, Sepoy Paltan 

Chakma, Sepoy Mukul Alom with arms to move forward. At 

that time he came to see Maj. Mominul Sarker, unit officer of 

24 Battalion to come through northern road to the east of the 

pond and also came to see that condemner/appellant Sepoy 

Masum burst fire on Maj. Mobin and consequently Maj. Mobin 

fell down on earth. Afterwards he ran towards 24 Battalion and 

came up on 4th floor of the Line.  

In cross-examination on behalf of condemner/appellant, 

he stated that he worked with the condemner/appellant in the 

same Battalion. He denied the suggestion that he had enmity 

with the condemner/appellant while working together. He did 

not disclose the above incident to any authority since peelkhana 

was under the control of rebellions. The arms which the 

condemner/appellant used had 30 round bullets. In L.M.G. 

there remains 100 bullets and in pistol 6 bullets. To the west of 

the pond there was a mazar, to the East-parade ground and 

beside it there was a shade but no pandle. He denied the 
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suggestion that he could not see the condemner/appellant and 

that he deposed falsely.  

P.W.75 deposed that on the date of occurrence he went to 

24 Rifle Battalion. While he was on work in the office he heard 

2/3 rounds firing. Meanwhile he also came to know from the 

shouting of BDR personnel in front of Line that there happened 

firing in Darbar. He got afraid and came down on the ground 

floor and on his way to toilet he came to see in front of 24 Rifle 

Battalion some BDR personnel to go through road from west 

towards east to the D.G’s Banglow with agitated mood. Among 

them he could identify the condemner/appellant Sepoy Md. Al 

Masum along with Subedar Maj. Gofran Molick, Naik Subedar 

Md. Islam Uddin, Sepoy Md. Sahinul Alam, Sepoy Gautam Deb, 

Sepoy Mohsin Ali and Sk. Masum of Chittagong sector.  

In cross-examination he stated that he can’t say whether 

those rebellions fired towards 24 Rifle Battalion. His office was 

on the 2nd floor. On that day there were perhaps 15/16 clarks in 

the office. When he heard firing sound Habildar Assistant Ashraf 

was there in the office. He did not see DAD or 21C in the office. 

On hearing firing sound he did not go to the office of the officer. 
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On the 2nd floor there was toilet but for the officers. He can’t say 

when he felt to go for natural call. He can’t remember whether 

he deposed before I.O. that he felt for natural call at 11/11.30 

A.M. He denied the suggestion that he had no opportunity to see 

the accused from his position. He denied the suggestion that he 

deposed falsely.     

P.W.427 deposed that her husband Maj. Tanvir 

(deceased) left his residence on 25.02.2009 at morning to attend 

Darber. She ranged the runner of her husband and got 

information of disorder in Darber. She tried to connect with her 

husband on mobile but it was switched off. Thereafter she 

contacted with the runner of her husband but he ill treated with 

her. Later on, she contacted with her husband through mobile of 

Maj. Aziz and came to know of the revolt of the BDR 

personnel. Afterwards some rebellions entered into her 

residence by breaking door. They assaulted her and took her out 

of from residence. On the way to Quarter guard the 

condemner/appellant Sepoy Masum, Rian, Rafiqul, Mashiur, 

Javed, Ramjan, Billal, Khorshed, Sohrab, Sahidullah, Palton 

Chakma assaulted her with rifle. 
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In cross-examination on behalf of the 

condemner/appellant she denied the suggestion that she did not 

depose before the I.O that the condemner/appellant assaulted 

her on the road towards quarter guard. She can’t remember 

what she told before media. She admitted that she did not know 

the accused earlier and by seeing the footage she identified 

them. She further admitted that she did not file any footage. She 

denied the suggestion that she deposed falsely.  

P.W.572 deposed that on 7.3.09 he recovered a stick 

inscribed D.G. BDR from the trunk of the condemner/appellant 

68435 Sepoy Masum and seized the same through seizure list. 

He identified the seizure list exhibit- 1090 and his signature 

exhibit- 1090/2. 

In cross-examination on behalf of the condemner 

/appellant he stated that the trunk from which the alamat was 

recovered was not under lock and key. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 07.03.2009. It has been 

referred in C.S. that stick of D.G. was recovered from the trunk 
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of Asaduzzaman. Asaduzzaman is neither a witness nor an 

accused. The dead body of Maj. Momin was recovered on 

27.02.2009 from mass-grave. He denied the suggestion that 

stick of D.G. was found in Darbar as abandoned. He denied the 

suggestion that he did not investigate the case properly.  

The Confessional Statement of the Sepoy Al Masum 

runs as under-  

“Avwg 4/01/2003 Zvs BDR G †hvM`vb Kwi| Avwg 2007 mvj n‡Z 

BDR wcjLvbvq AvwQ| Avwg wmcvB wR,wW MZ 25/2/09 Zvs 8.45 Uvi 

w`‡K `ievi n‡j hvB| e‡m _vwK| DG m¨vi K_v ejwQ‡jb| 9.15 Uvi 

w`‡K `in‡ji g‡a¨ kã nq GKwU| Dnv ¸wji kã wKbv Rvwb bv| GKRb 

Av: kã K‡i| mevB ùvov‡q c‡o| mevB û‡ovûwo  K‡i `ievi nj †_‡K 

‡ei nB| AvwgI `iRv w`‡q †ei nB| wK n‡”Q eyS‡Z cvwi bv ; AvZw¼Z 

nB| 5 bs †MU n‡Z †ei nevi †Póv K‡i †`wL †MU eÜ| ¸wji kã ïb‡Z 

cvB| CSD K¨vw›U‡bi mvg‡b 4/5 wg: ùvov‡q †_‡K Avgv‡`i 

e¨vUvwjqv‡b G‡m K¨vw›U‡b bv Í̄v Kwi| 10.30 Uvi w`‡K GKRb gy‡Lvk 

avix G‡m Avgv‡K eKvewK K‡i e‡j A ¿̄ nv‡Z bv wb‡j ¸wj K‡i †`e| 

gvB‡K †Nvlbv nq †h †mbvevwnbx Avµgb Ki‡Z hv‡”Q| gv_vi Dci 

†nwjKÞvi I‡o| 10.45 wg: G †Kv‡Z †h‡q †`wL †KvZ †Lvjv| eû †jvK 

A ¿̄ wb‡”Q| AvwgI SMG A ¿̄ I ¸wj wbB| AvZ¥i¶vi f‡q A ¿̄ wbB| 

Avgv‡`i g¨v‡Pi wcQ‡b hvB| c‡i 11.30 Uvi w`‡K †Kv‡Z G‡m †j: K: 

Awdm m¨vi mn 20/25 Rb gwnjv I wkï AvUK Av‡Q| gy‡Lvkavix 

K‡qKRb G‡m Zv‡`i gvi‡Z hvB| Avwg gwnjvI wkïi K_v e‡j 

†gŠwLKfv‡e evav w`B| Zviv P‡j hvB| Avwg 100/- UvKvi gZ we¯‹zU, 
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Rym wK‡b †j: K: Avwmd mn AvUK gwnjv I wkï‡`i w`B| mÜ¨vi w`‡K 

†j: K: Avwmd m¨vi‡K Avevi wew¯‹U wK‡b w`B| B †Kv¤úvbxi †Kv‡Zi 

ev‡· A ¿̄ †i‡L iv‡Z NygvB| 

mKv‡j ci w`b (26/2/09 Zvs) mKvj 6.30 Uvi w`‡K †Kv‡Z G‡m c~e© 

w`‡bi A ¿̄ wbB| Zvici AvUK †j: K: Avwmd m¨v‡ii ILv‡b hvB| †gRi 

†gvKvBZ Gi ¿̄x e‡j †h Zvi ev”Pvi R¡i I ewg| Avwg 5 bs †M‡Ui 

D‡Ï‡k¨ hvB Jla wKb‡Z| c‡_ `ievi n‡ji wcQ‡b GKwU Qwo c‡o 

_vK‡Z †`wL| Dnv‡Z DG, BDR †jLv| QwowU wb‡q wb‡Ri Uªvs‡K ivwL| 

wbR DG Gi Qwo| ZvB `vwqZ¡‡eva †_‡K QwowU †i‡L w`B| 5 bs †M‡Ui 

†`vKvb e›Ü _vKvq BDR nvmcvZvj n‡Z m¨vjvBb I Tablet wb‡q 

†gRi †gvKvB` Gi ¿̄x‡K w`B| †ejv 1.00 Uvi w`‡K cÖPÛ ¸wj ïiæ nq| 

Avwg ỳB ivDÛ duvKv ¸wj Kwi| †ejv 2.30 Uvi w`‡K A ¿̄ I ¸wj Rgv 

w`B| c‡i 7/2/09 Zvs wcjLvbv n‡Z Avgv‡K †MÖdZvi K‡i| Avmvgx‡K 

ewY©Z Revbew` cvV K‡i ïbv‡bv nBj| mwVK ¯̂xKvi Ki‡jb|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that the condemner/appellant had his 

active participation to the occurrence specially in killing Maj. 

Momin as it is evident from the evidence of prosecution 

witnesses and confessional statement of the 

condemner/appellant.  

The learned Deputy Attorney General further submits 

that the P.Ws. 15, 75 and 427 are eye witnesses to the 

occurrence. P.W. 15 saw the condemner/appellant in an 

unlawful assembly and to run with arms and while Maj. Momin 

was passing by the road to the east of Darbar Hall and north of 

the pond he burst fire on him and consequently Maj. Momin 

fell down on earth. There is no doubt to his identification of the 

condemner/appellant. He reiterated in his cross-examination 
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that he and the condemner/appellant served in the same 

Battalion. P.W. 75 also identified him with arms and agitated 

mood in an unlawful assembly with other rebellions moving 

towards the residence of D.G. P.W. 427 also saw him near at 

quarter guard and assaulted her with rifle. P.W. 572 is a seizure 

witness to a seizure list relating to recovery of D.G’s stick from 

his truck. All the P.Ws. are competent and their evidence 

appears trustworthy. His taking up arms from kote has been 

admitted by his confessional statement as recorded by P.W. 

336, the Magistrate. The confession of the condemner/appellant 

appears voluntary and true and it can be solely be based for 

impugned order of conviction and sentence to the 

condemner/appellant.       

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 
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accept the reference against the condemner/appellant under 

section 302/149 of the Penal Code and to dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Moshen Rashid, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

of P.W. 15 appears vague as to identification of the 

condemner/appellant. He simply refers the accused as Sepoy 

masum of 24 Battalion without his regiment No. The 

condemner/appellant is named Al-Masum. There was other 

BDR personnel named Masum in 24 Battalion. C.S. accused 47 

is also named Masum and he was awarded life sentence. 

Moreover, he did not identify the accused in dock. From his 

evidence the accused burst fire on the victim and if it happened 

so there would multiple bullet injury but inquest report of Maj. 

Momin pointed single injury. His evidence finds no consistence 

with documentary evidence and thus can’t be relied upon. The 

evidence of P.W. 75 also appears vague. He also did not refer 

the regiment No. of the accused and merely refereed him as 

Sepoy Md. Al-Masum. He did not disclose any culpability of 

the condemner/appellant to any offence except carrying arms. 
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The evidence of P.Ws. 427 and 572 does not bear any 

substance. P.W. 427 admitted that she did not know the accused 

earlier and subsequently identified them with photo and 

admittedly no such photo was produced and exhibited. Such 

identification finds no legality. She also did not identify the 

condemner/appellant in the dock. The recovery of Stick of D.G. 

BDR does not contribute anything to the offence as he was 

charged for. The condemner/appellant admitted in his 

confessional statement that out of his responsibility he picked 

up and stored it in his trunk and there was no mens-rea behind 

it. More so, I.O. himself admitted that the D.G. stick was 

recovered from the trunk of Sepoy Asaduzzaman which prima 

facie proves that the confession was not voluntary and true.  

Mr. Md. Moshen Rashid further submits that the 

materials were seized on 07.03.2009 and confession was 

obtained afterwards on 29.04.2009. The admission of I.O. as 

mentioned above proves that it was not at all voluntary and true 

and as such it does not bear any evidentiary value.     

He further submits that prosecution could not prove the 

charges against the condemner/appellant and that trial court 
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having failed to assess and weigh the evidenced on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for necessary interference     and as such 

the Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 
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law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Al-Masum stated in his 

confessional statement– 

‘10.45 wg: G †Kv‡Z †h‡q †`wL †KvZ †Lvjv| eû †jvK A ¿̄ wb‡”Q| 

AvwgI SMG A ¿̄ I ¸wj wbB| AvZ¥i¶vi f‡q A ¿̄ wbB| Avgv‡`i 

g¨v‡Pi wcQ‡b hvB| c‡i 11.30 Uvi w`‡K †Kv‡Z G‡m †j: K: Awdm 

m¨vi mn 20/25 Rb gwnjv I wkï AvUK Av‡Q| gy‡Lvkavix K‡qKRb 

G‡m Zv‡`i gvi‡Z hvB| Avwg gwnjvI wkïi K_v e‡j †gŠwLKfv‡e evav 

w`B| Zviv P‡j hvB| Avwg 100/- UvKvi gZ we¯‹zU, Rym wK‡b †j: K: 

Avwmd mn AvUK gwnjv I wkï‡`i w`B| mÜ¨vi w`‡K †j: K: Avwmd 

m¨vi‡K Avevi wew¯‹U wK‡b w`B| B †Kv¤úvbxi †Kv‡Zi ev‡· A ¿̄ †i‡L 

iv‡Z NygvB| 

mKv‡j ci w`b (26/2/09 Zvs) mKvj 6.30 Uvi w`‡K †Kv‡Z G‡m c~e© 

w`‡bi A ¿̄ wbB| Zvici AvUK †j: K: Avwmd m¨v‡ii ILv‡b hvB| †gRi 

†gvKvBZ Gi ¿̄x e‡j †h Zvi ev”Pvi R¡i I ewg| Avwg 5 bs †M‡Ui 

D‡Ï‡k¨ hvB Jla wKb‡Z| c‡_ `ievi n‡ji wcQ‡b GKwU Qwo c‡o 

_vK‡Z †`wL| Dnv‡Z DG, BDR †jLv| QwowU wb‡q wb‡Ri Uªvs‡K ivwL| 

wbR DG Gi Qwo| ZvB `vwqZ¡‡eva †_‡K QwowU †i‡L w`B| 5 bs †M‡Ui 

†`vKvb e›Ü _vKvq BDR nvmcvZvj n‡Z m¨vjvBb I Tablet wb‡q 
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†gRi †gvKvB` Gi ¿̄x‡K w`B| †ejv 1.00 Uvi w`‡K cÖPÛ ¸wj ïiæ nq| 

Avwg ỳB ivDÛ duvKv ¸wj Kwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 15, 

17, 427 referred above saw him with arms and participating to 

the occurrence having assembled unlawfully.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 15, 75, 427, 

572 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 15 deposed-  

‘Avwg ZLb 24 e¨vUwjq‡b Avm‡Z _vwK| Avwg hLb evei MÖvD‡Ûi DËi 

cwðg †Kv‡b myjZvb MÖvD‡Ûi gvSvgvwS Avwm Avgv‡K 24 e¨vUwjq‡bi wmcvnx 

gvmyg Zvi wcQ‡b j¨vÝ bvqK GKivgyj wmcvnx cjUb PvKgv, wmcvnx gyKzi 

Avjg‡K A ¿̄ mn †`Šwo‡q Avm‡Z †`‡L Avwg f‡q `vovB| GKB mg‡q 24 
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e¨vUvwjq‡bi Unit Officer †gRi gwgbyj miKvi‡K `ievi n‡ji cye©cv‡k¦© 

cyKz‡ii DËi cv‡k¦©i iv —̄v w`‡q Avm‡Z †`wL| wmcvnx gvmyg †gRi gwgb‡K ‡`Lv 

gvÎ 25/30 MR ỳi n‡Z †gRi gwgb‡K j¶¨ K‡i eªvk dvqvi K‡i| gyû‡Z©i g‡a¨ 

†gRi gwgb‡K gvwU‡Z c‡o †h‡Z †`wL|’ 

P.W. 75 deposed-  

‘Gi wKQy¶Y c‡i Avgvi cÖkÖv‡ei Pvc n‡j Avwg Awd‡mi †`vZjv †_‡K 

wmwo †e‡q bx‡P †b‡g Awd‡mi eviv›`v w`‡q Uq‡j‡U hvIqvi mgq 24 ivB‡dj 

e¨v‡Uwjq‡bi Awd‡mi mvg‡bi iv¯—v w`‡q cwðg w`K †_‡K cye© w`‡K A_©vr wWwRi 

evs‡jvi w`‡K K‡qKRb mk ¿̄ we‡ ª̀vnx AZ¨š— D‡ËwRZ I AvµgbvZ¡K g‡bvfve 

wb‡q mk ¿̄ Ae ’̄vq wWwR evs‡jvi w`‡K †n‡U †h‡Z †`wL| H me we‡ ª̀vnx‡`i g‡a¨ 

Avwg hv‡`i‡K wPb‡Z cvwi Zviv n‡jv 24 ivB‡dj e¨v‡Uwjq‡bi my‡e`vi †gRi 

†gvt †Mvdivb gwj−K, bv‡qK my‡e`vi †gvt Bmjvg DwÏb, wmcvnx †gvt Avj 

gvmyg, wmcvnx †gvt kvnxgyj Avjg, wmcvnx †MŠZg †`e, wmcvnx gnwmb Avjx Ges 

PUªMÖvg †mKU‡ii wmcvnx gvmyg †kL‡K wPb‡Z cvwi|’ 

P.W. 427 deposed- 

‘wKQz ˆmwbK Avgv‡`i `iRvq jvw_ †`q| c‡i Zvbwfi  †dvb K‡i Rvbvq 

gvbyl gviv n‡”Q| Avgv‡K ev_iæ‡g jywK‡q _vK‡Z e‡j| `iRv †f‡½ Avgvi N‡i 

ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, nvweeyi AvgRv`, ivwReyj, igRvb, 

kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, 

wmcvnx Avj gvgyb wmcvnx wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q 
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evwi †`q N‡ii wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK 

GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, Zvivc` 

Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| 

Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq 

wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, igRvb, wejøvj, †Lvi‡k`, †mvnive, 

knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, 

wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, 

RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj 

nvwej`vi Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv 

†KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|’ 

P.W. 572 deposed-  

‘7/03/09, 11Ð50 wgt 68435 wmcvnx gvmy‡gi Uªvs‡K cvIqv 1wU Kv‡Vi 

Qywo (stick) hvi Mv‡q wWwR wewWAvi †jLv Av‡Q| Dnv mn 3Uv AvB‡Ug Rã 

Kwi| G UvsK 004214 bv¤¦vi cwiPq cÎ wQj wmcvnx bv¤¦vi 68435 bvg Avj 

gvgyb| wmcvnx gvmy‡gi mbv³ g‡Z Qywo Uv Rã Kwi|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.249 Naik/62504 Md. Safiqul Islam @ 

Shafiq. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.9 Lt. Col. Md. Maksudul Haque 
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 P.W.313 Major General Miah Md. Joynul Abedin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.9 deposed that he got President Rifle Award from 

BDR Sector Comilla. For receiving award he was attached with 

Peelkhana and attended Darber on 25.02.2009 at 8.40A.M. 

Darber started at 9.00 A.M. Initially DG exchanged greetings. 

At about 9.30 when DG was delivering his statement over ‘X¡m 

i¡a LjÑp§Q£’ saying that the profit from ‘X¡m i¡a LjÑp§Q£’ would be 

deposited in the welfare account of BDR personnel, Sepoy 

Moyeen of 13 Battalion entered into Darber Hall and pointed 

arms to DG. Sepoy Kajal of 44 Battalion also entered into 

Darber Hall with arms. DDG caught hold Moyeen Uddin. Other 

officers disarmed him. Sepoy Moyeen fell down on the stage. 

He came to see one officer from medical core to untie the 

button of the shirt of Kazal. At that time Moyeen escaped from 

Darber Hall. Afterwards he heard a firing and instantly BDR 
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personnel make a sound ‘Rv‡MvÕ. There happened violence in 

Darber. He observed the situation that occurred in Darbar. 

However, at one time considering the aggravated situation of 

Darbar he came out from it and eventually left Peelkhana by 

crossing wall.  On 26.02.2009 at about 9.00 A.M.he arrived that 

at Abahony field and met with commander of 46 Brigade. Later 

on, he came to know from printing and electronic media that 

under the leadership of DAD Towhid, DAD RAhim, DAD 

Hasib, DAD Jalil, DAD Nasim, Habilder Salim, Naik Salim, 

Sepoy Salim Reza, Habilder Rafiq, the condemner/appellant 

Naik Safi, Sepoy Razzaq, Sepoy Nazrul, Sepoy Monir in total 

14 members delegation had a sitting with Prime Minister but 

they concealed the killings of army officers in Peelkhana. 

Besides killings of 57 army officers, BDR personnel plundered 

away armory and magazine including different items from their 

residences and torched their belongings.  

In cross-examination on behalf of the 

condemner/appellant Naik Shafi, he stated that he knew Maj. 

General Abedin. At the time of occurrence he was DG of SSF. 

He denied the suggestion that the condemner/appellant was not 
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named Naik Shafi. He did not depose before I.O. the batch 

number and father’s name of the condemner/appellant and also 

did not know when he joined in BDR. He denied the suggestion 

that at the time of occurrence he was on duty at administrative 

building. He denied the suggestion that the 

condemner/appellant Naik Shafi did not go to the office of 

Prime Minister and that he was implicated falsely. 

P.W.313 deposed that from 19.01.2009 to 27.11.2011 he 

was in charge of D.G. SSF. On 25.02.2009 he was in the office 

of the Prime Minister in routine briefing. At 9.35 A.M. he 

received a message that Darbar was going on in Darbar Hall 

and there occurred firing. He reached to the residence of Prime 

Minister at Jamuna at 10.15 A.M. Senior security officers were 

also coming at Jamuna. At 3.45 P.M. he came to know that 

some BDR personnel have been taken in the main gate of 

Jamuna for discussion. He recorded their name in a white paper. 

There was no name plate with their uniform. He himself 

recorded their name as they named themselves. The BDR 

personnel whose name he recorded were DAD Touhid, DAD 

Rahim, DAD Habib, DAD Nasir, DAD Jalil, Havilder Rafiq, 
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Havilder Sahid, Naik Salam, the condemner/appellant Naik 

Shafique, Sepoy Selim, Sepoy Rezowan and Sepoy Razzaque. 

He identified the list of their name as exhibit 279. He deposed 

before the I.O. on 30.12.2009. I.O. seized from him a video 

disk. He identified disk as material exhibit LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant he stated that he recorded the name what the BDR 

personnel told him. He denied the suggestion that the 

condemner/appellant Naik Shafiq did not go to the office of the 

Prime Minister and that in video there had no presence of the 

condemner/appellant.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 08.03.2009 and took him on 

remand for 9 days. P.W. 313 deposed before him that he 

prepared a list of those who went to Jamuna (Exhibit 279). He 

also deposed before him that there was no badge No. in their 

uniform and he recorded their name as they introduced 

themselves. He recorded the name of 12 persons who went to 

Jamuna. In that list there was the reference of Naik Shafiq, but 
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there was no reference of his Battalion and badge No. He seized 

exhibit 520 on 26.07.2009; exhibit 797 on 20.07.2009; exhibit 

LXLIII, LXLIV on 06.08.2009; exhibit 719 on 26.08.2009 and 

exhibit 280 on 31.12.2009. P.W. 9 in his 161 statement referred 

the name of Naik Shafi. In C.S he referred the name Md. 

Shafiqul Islam @ Shafi. He recorded the statement of P.W. 9 on 

11.03.2009 at that time the appellant was in custody. P.W. 9 did 

not refer the Battalion and Regiment No. of Naik Shafi. He 

denied the suggestion that the appellant had no footage in Prime 

Minister’s Office and that he hailed from EfL§m£u pq¡uL ®L¡Çf¡e£,   

and he joined in Peelkhana on the occasion of Darber and that 

he was named Md. Shafiqul Alam. He verified the address of 

the appellant in submitting C.S. He denied the suggestion that 

he did not verify the video footage of Prime Minister’s Office. 

He can’t remember whether he happened to meet with P.W. 

313. He denied the suggestion that he wrongly implicated the 

appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that the condemner/appellant had his 

active participation in conspiracy and on the date of occurrence 

for implementation of the conspiracy in uprooting the army 

officers from BDR he unlawfully assembled together with 

others and took away arms by breaking kote and magazine and 

caused death of 74 persons including 57 army officers and 
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mass-massacre in Peelkhana as it is evident from the evidence 

of prosecution witnesses.    

The learned Deputy Attorney General further submits 

that both the P.Ws. 9 and 313 are the eye witnesses to the 

occurrence. P.W. 9 deposed that later on he came to know that 

the condemner/appellant went to the office of Prime Minister 

on the date of occurrence at evening under the leadership of 

D.A.D. Tauhid and sit together with the Prime Minister but they 

concealed the killing of army officers and other atrocities they 

committed in Peelkhana. P.W. 313 was in the office of Prime 

Minister at Jamuna and he recorded the name of the participants 

who joined in the office of Prime Minister at Jamuna vide 

exhibit 279 and the name of the condemner/appellant appears in 

it. They both were cross-examined on behalf of the 

condemner/appellant but their testimonies remain unshaken and 

unembellished.  

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 120B/302/149 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.              

Mr. Md. Sanower Hossain, the learned Advocate 

appearing on behalf of the appellant submits that the evidence 

of P.Ws.9 and 313, in fact, does not bear any substance and 

their evidence does not relate to the condemner/appellant. The 

condemner/appellant was an electrician Naik 62504 Shafiqul 

Alam but the above P.Ws. referred the name of the accused 

Naik Shafi and Naik Shafiq respectively. None of them referred 

either Battalion or Regiment No. As such the identification of 

the condemner/appellant by the above P.W. having not proper, 

their evidence can’t be relied on and accepted. Moreover, the 

evidence of P.W. 9 is no more but hearsay and that of P.W. 313 

is devoid of any sense. He did not know the 

condemner/appellant. He recorded the name as he was told.  
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Mr. Md. Sanower Hossain further submits that one BDR 

person namely Naik 47536 Shafiq was in 13 Battalion and he 

was not sent up in C.S.     

Mr. Sanowar further submits that prosecution could not 

bring home the charges against the condemner/appellant and 

trial court having failed to weigh and assess the evidence on 

record erroneously found him guilty of the offences and 

sentenced him illegally and it warrants due interference and as 

such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confessional statement of the 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 
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formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Co-accused DAD Tauhid stated in his confessional 

statement-  

‘cÖavbgš¿xi mv‡_ mv¶v‡Zi wU‡g Avwg, wWGwW iwng, wWGwW bvwQi, 

wWGwW Rwjj, wWGwW nvexe, wmcvnx †mwjg, bv‡qK iwdK, bv‡qK kwd, wmcvnx 

gwbi mn Av‡iv K‡qKRb wQj|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 9 and 313 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 9 deposed-  

‘c‡i  Avwg g‡bk¦i †j‡b GKwU evox‡Z hvB| j¨vt K‡Y©j kvnixqvi‡K 

NUbv m¤ú©‡K AeMZ Kwi| Avwg wcjLvbvi cvk¦ w`‡q AvwRgcy‡ii w`‡K †h‡Z 

_vwK Abygvb 12 Uvi mgq AvwRgcyi cyivZb Kei ’̄v‡bi wbK‡U 2 bs †M‡Ui 

cwð‡g Aew ’̄Z †mLv‡b Ò2Ó East Bangal Regiment ˆmwbK‡`i †`L‡Z 

cvB| c‡i Zv‡`i m‡½ Avwg  7 Uv ch©š— GKwU Pvi Zvjv `vjv‡bi 4 Zvjvq 

Ae ’̄vb Kwi| †mLvb †_‡K XvKv †mbvwbev‡m 46 c`vwZK we‡MÖ‡Wi we‡MÖW 

KgvÛv‡ii m‡½ wcjLvbvi NUbv wb‡q Av‡jvPbv Kwi| c‡i Avwg mÜ¨v 7Uvq Avgvi 

evmvi Kj¨vbcyi P‡j hvB|  c‡i 26/2/09 Zvwi‡L mKvj 9 Uvq Avevnwb gv‡V 46 

weª‡MU KgvÛv‡ii m‡½ mv¶vr Kwi| c‡i Avwg wewfbœ msev` I †Uwjwfkb †`‡L 

Rvb‡Z cvwi DAD †ZŠwn‡`i †bZ…‡Z¡ DAD iwng DAD nvwme DAD Rwjj 

DAD bvwQg nvwej`vi ‡mwjg  bv‡qK ‡mwjg wmcvnx †mwjg †iRv nvwej`vi 

iwdK bv‡qK mwd wmcvnx iv¾vK wmcvnx bRi“j wmcvnx gwbi mn 14 R‡bi `j 

gvbbxq cÖavbgwš¿i m‡½ Av‡jvPbvq e‡m| †mw`b Zviv wcjLvbvq Zv‡`i mKj 

AcK‡g©i K_v ‡Mvcb K‡i|’ 

P.W. 313 deposed-  
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‘cÖavb dUK w`‡q mivmwi hgybvq g~j fe‡b †XvKvi mgq AvB I‡q‡Z  

Zv‡`i wbivcËv Zjøvkx Kiv nq| ZLb Avwg Zv‡`i bvg mv`v KvM‡R wj‡L ivwL| 

Zv‡`i  Uniform I †bg‡cøU wQjbv| Dbviv †h bvg e‡j‡Qb  †mB bvgB wj‡L 

†i‡LwQ| Gi †ekx Rvbv m¤¢e nq bvB| hv‡`i bvg wj‡LwQ Zviv n‡jb wWGwW 

‡ZŠwn`, wWGwW iwng, wWGwW nvwee, wWGwW bvwQi, wWGwW Rwjj, nvwej`vi iwdK 

nvwej`vi knx`, bv‡qK Qvjvg, bv‡qK kwdK, ˆmwbK †mwjg, ˆmwbK †iRIqvb, 

Ges ˆmwbK iv¾vK|’  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 



 

 

2906 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.255 Havilder/40984 Jashim Uddin. 

Trial court charged him for the offences under Sections 

448/382/302/34 and convicted under Sections 302/149/34 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha 

 P.W. 15 Sepoy Md. Fazlul Haque 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused Sepoy Md. Mohsin Ali (C.S.386). 

Prosecution at the time of placing evidence before us 

added the evidence of following witness for consideration- 

P.W.40 Havilder Babul Meah.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms and pointed arms on 

D.G. and behind him Kajal entered into Darber. All BDR 

personnel stood up and were leaving Darber. At one time he 

came out from the Darber to his Line of 24 Battalion on 4th 

floor and the varanda of the 4th floor. He came to see the 

condemner/appellant Havilder Jashim, Sepoy Khaibor, 

Sepoy Ataiur, Naik Mostofa, Naik Majed, Sepoy Jahidul, 

Sepoy Millon Tarafder with arms and make firing and they all 

were of 24 Battalion.  

In cross-examination on behalf of condemner/appellant, 

he stated that Maj. Shah Alom was the Deputy Commander of 

his Battalion. He can’t say whether the condemner/appellant 

was working under Maj. Shah Alom. He was not prevented by 

any body in coming on 4th floor. He can’t say whether the 

residence of condemner/appellant was inside or outside 

Peelkhana. He denied the suggestion that he did not see 

condemner/appellant at 24 Battalion and that he deposed 
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falsely. He reiterated that he himself saw the 

condemner/appellant and thus deposed before the Court.  

P.W. 40 deposed that on 25.02.2009 at 7.00 A.M. he was 

on duty as guard commander in the residence of DG. He took 

over the charge from guard commander Rezaul. Along with him 

Naik Hasmat, Naik Sanaullah, Lance Naik Mostafa, Sepoy 

Ershad, Sepoy Zia, Sepoy Mobin, Sepoy Mostafa Masum, 

Sumon, Jafor, Kamrul, Hafiz, Monju were on duty. He posted 

them at three corners. DG came out form residence at 8.00 

A.M. and went towards Darber at 8.50 A.M. At about 9.30 

A.M. he heard firing from the side of Darber. He alarmed the 

guards. He tried to communicate with the commander Lt. Col. 

Shams of 44 Battalion. After a while, the 

condemner/appellant  Havilder Jashim along with Sepoy 

Selim Reza, Sepoy Obaidul, Sepoy Ibrahim, Sepoy Altaf, 

Sepoy Habib, Sepoy Shahin, Sepoy Mohsin along with 10/15 

BDR personnel came at the residence of DG . At his protest 

Salim Reza fired pointing him. He sustained injury. He fell on 

the earth. They entered into the residence of DG on firing. After 
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a while he heard a hue and cry and firing sound inside the 

residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 01.06.2009. He was with his uniform as guard. He denied 

the suggestion that he did not deposed before I.O. that he heard 

any outcry from inside of residence of D.G. None of the guards 

excepting himself sustained any injury. He showed I.O. his 

treatment papers. I.O. did not take those papers. He denied the 

suggestion that since I.O. did not find any substance to his 

medical report he did not take it. He was transferred to different 

hospitals. He denied the suggestion that since he had 

implication to the offence of killing in Peelkhana the hospital 

authority did not provide him any treatment. He denied the 

suggestion that he did not see the condemner/appellant to enter 

into residence of the D.G. and that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 15 did not depose before him that he got up on 4th 

floor and came to see from varenda of 4th floor. He denied the 
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suggestion that he created P.W. 15 as a fictitious witness and 

implicated the appellant falsely.  

The Confessional Statement of the Co-accused Sepoy 

Md. Mohsin Ali (C.S.386) runs as under- 

“Avwg  9/07/2006 Bs‡iRx mv‡j  we,wW, Avi  G †hvM  w`B| PÆMªv‡g 

†Uªwbs †k‡l we,wW, Avi m`i `ß‡i  Avgvi †cvwós  nq|  GLb n‡Z we,wW, 

Avi m`i `ß‡i  Kg©iZ  AvwQ|  25/02/2009 Bs‡iRx mKvj Abygvb 

†cŠ‡b bqUvi w`‡K `ievi  n‡j  hvB| `ievi n‡j  gvS  eivei  `w¶b 

cv‡k †d¬v‡i  ewm| GKRb we,wW, Avi m`m¨ wW,wR, mv‡n‡ei  e³Zvi 

gvS Lv‡b wW,wR, mv‡n‡ei  evg  w`‡Ki  `iRv w`‡q  A ¿̄ mn `ievi n‡j 

cÖ‡ek Ki‡j ‰n‰P  ïi“  n‡q hvq| A‡b‡Ki mv‡_  AvwgI `ievi 

nj†_‡K †ei n‡q †`Š‡o  Avgvi  24 e¨vUvwjq‡bi jvB‡b  P‡j hvB|  

Avwg BDwbd‡gi  kvU© cvwë‡q  K¨v‡gv ‡MwÄ c‡i bx‡P †b‡g G‡m †`wL  

A‡bK we,wW, Avi  A ¿̄ nv‡Z †`Šov‡`Šwo KiwQj| wmwo‡Z K‡qKRb  

A ¿̄avix ‰mwbK  Avgv‡K  A¯G  nv‡Z wb‡Z  e‡j|  ZLb  Avwg †m›Uªvj 

†KvqvU©vi  Mv‡W©  hvB  Ges B †Kv¤cvbxi †KvZ n‡Z GKwU  ivB‡dj  

wbB|  Zvici  24 e¨vUvwjq‡bi g¨vMwR‡b wM‡q  50 ivDÛ ¸wj  wbB| 

ivB‡d‡j ¸wj †jvW K‡i K‡qK ivDÛ duvKv  ¸wj Kwi|  Avwg  4 bs †M‡U  

hvIqvi c‡_  wmcvnx  gvndzR‡K cyKzi cv‡i  cvwK©i  Kiv  GKUv  mv`v 

Mvoxi  KuvP fvsM‡Z †`wL|  Avwg  H Mvoxi Uvqv‡i ỳBwU  ¸wj Kwi|  

Avgvi  24 e¨vUvwjq‡bi  wmcvnx   Ry‡qj I wmcvnx  Avj  gvgyb MvwowU‡Z  

AvMyb  awi‡q †`q|  mKvj Abygvb  10.00Uvi w`‡K wW,wR,  mv‡n‡ei  

evmvi w`‡K hvB| wW,wR  mv‡n‡ei  evmvq  Xy‡K  7/8 Rb ‰mwbK‡K †`wL|  

Zviv wW,wR  mv‡n‡ei evmv  fvsPyi KiwQj|  Avwg  wmwo w`‡q †`vZjvq  

D‡V †Uwj‡dvb jvBb  wew”Qbœ K‡i  w`B| Avwg WªBs  i“‡gi  wUwf‡Z  

¸wj  Kwi| †Uwe‡ji  Wªqvi  Ly‡j GKwU †gvevBj †c‡q †fs‡M †dwj|  

nVvr K‡i  Avgvi  wc‡V  GKwU  ¸wj  jv‡M|  ZLb  Avwg wb‡R  2q  Zjv 

n‡Z  bx‡P †b‡g  Avwm|  HLv‡b  24 e¨vUvwjq‡bi  nvwej`vi  Rmxg‡K  

A ¿̄ mn †`L‡Z cvB|  Avwg  Avgvi A ¿̄ I  ¸wj  Zv‡K  w`B| iv¯—v w`‡q 
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bxj i‡Oi wcKAvc hvIqvi mgq  MvwowU  _vgvB| WªvBfvi Mvox‡Z  K‡i  

Avgv‡K we,wW,Avi  nvmcvZv‡j †cŠ‡Q †`q| we,wW, Avi nvmcvZvj †_‡K  

Avgv‡K  nwj  d¨vwgwj  nvmcvZv‡j  wb‡q hvq| nwj d¨vwgwj  nvmcvZv‡j  

_vKve¯nvq  wU, wf, mvsevw`K‡`i mv‡_ K_v  ewj| GB  Avgvi 

Revbe›`x| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that the condemner/appellant had his 
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active participation to the occurrence specially in killing D.G’s 

wife and inmates of D.G’s residence as it is evident from the 

evidence of prosecution witnesses and confession of co-

accused.  

The learned Deputy Attorney General further submits 

that both the P.Ws. 15 and 40 are eye witnesses to the 

occurrence. P.W. 15 saw the condemner/appellant in an 

unlawful assembly with other rebellions and having armed to 

make firing. P.W. 40 was the guard commander at D.G’s 

residence and he saw the condemner/appellant with others to 

enter into D.G’s residence and at his protest they fired on him 

and he sustained injury. He further disposed that afterwards he 

heard firing sound and outcry from D.G’s residence. It is an 

undeniable fact as it appears from the evidence on record that 

there was mass-killing in D.G’s residence, the wife of D.G. her 

maid servant and D.G’s friend and his wife. The confession of 

co-accused Jushim Uddin finds corroboration by the evidence 

of P.W. 40 and thus it bears evidentiary value.    

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 
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active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that I.O. admitted 

in his cross-examination that P.W.15 did not depose before him 

that the condemner/appellant went on 4th floor of the Line of 24 

Battalion and therefrom saw the condemner/appellant and thus 

the evidence of P.W.15 appears as an embellishment (but I.O. 

admits that P.W.15 deposed before him that he came on 4th 

floor and came to see from the varanda of 4th floor.) He further 

submits that the testimony of P.W.15 finds no corroboration by 

any other witness. He also submits that P.W.15 claims to see 

the condemner/appellant along with Sepoy Khaibor and Naik 

Majed but they have been not sent up in C.S. 
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Mr. Md. Aminul Islam further submits that the evidence 

of P.W.40 also stands uncorroborated. Admittedly there were 

13 guards with him on duty at D.G.’s residence at the relevant 

time and hour but none of them appeared to corroborate him. 

Moreover he did not refer the battalion and regiment number of 

the condemner/appellant. P.W.40 claimed to sustain fire injury 

but no certificate was seized or filed in support of such injury or 

of his admission in the hospital. His evidence does not disclose 

any culpability of the condemner/appellant. He claimed merely 

of hearing the fire sound afterwards from inside of Darber. His 

above evidence appears superfluous and can’t be relied on.  

Mr. Islam also submits that confession of the co-accused 

finds no corroboration by any independent witness and such 

uncorroborated confession of the co-accused by any 

independent witness bears no evidentiary value. He also adds 

that none of the witnesses identified him in dock.  

Mr. Islam lastly submits that prosecution could not bring 

home the charges against the condemner/appellant and trial 

court having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offences and sentenced him 
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illegally and it warrants due interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Co-accused Sepoy Md. Mohsin Ali (C.S. 386) stated in 

his confessional statement-  
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‘ZLb  Avwg †m›Uªvj †KvqvU©vi  Mv‡W©  hvB  Ges B †Kv¤cvbxi †KvZ n‡Z 

GKwU  ivB‡dj  wbB|  Zvici  24 e¨vUvwjq‡bi g¨vMwR‡b wM‡q  50 ivDÛ ¸wj  

wbB| ivB‡d‡j ¸wj †jvW K‡i K‡qK ivDÛ duvKv  ¸wj Kwi|  Avwg  4 bs †M‡U  

hvIqvi c‡_  wmcvnx  gvndzR‡K cyKzi cv‡i  cvwK©i  Kiv  GKUv  mv`v Mvoxi  

KuvP fvsM‡Z †`wL|  Avwg  H Mvoxi Uvqv‡i ỳBwU  ¸wj Kwi|  Avgvi  24 

e¨vUvwjq‡bi  wmcvnx   Ry‡qj I wmcvnx  Avj  gvgyb MvwowU‡Z  AvMyb  awi‡q 

†`q|  mKvj Abygvb  10.00Uvi w`‡K wW,wR,  mv‡n‡ei  evmvi w`‡K hvB| wW,wR  

mv‡n‡ei  evmvq  Xy‡K  7/8 Rb ‰mwbK‡K †`wL|  Zviv wW,wR  mv‡n‡ei evmv  

fvsPyi KiwQj|  Avwg  wmwo w`‡q †`vZjvq  D‡V †Uwj‡dvb jvBb  wew”Qbœ K‡i  

w`B| Avwg WªBs  i“‡gi  wUwf‡Z  ¸wj  Kwi| †Uwe‡ji  Wªqvi  Ly‡j GKwU 

†gvevBj †c‡q †fs‡M †dwj|  nVvr K‡i  Avgvi  wc‡V  GKwU  ¸wj  jv‡M|  ZLb  

Avwg wb‡R  2q  Zjv n‡Z  bx‡P †b‡g  Avwm|  HLv‡b  24 e¨vUvwjq‡bi  

nvwej`vi  Rmxg‡K  A ¿̄ mn †`L‡Z cvB|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 15 and 40 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’   

P.W. 15 deposed-  

‘Avwg ZLb 24 e¨vUwjq‡b Avm‡Z _vwK| Avwg hLb evei MÖvD‡Ûi DËi 

cwðg †Kv‡b myjZvb MÖvD‡Ûi gvSvgvwS Avwm Avgv‡K 24 e¨vUwjq‡bi wmcvnx 

gvmyg Zvi wcQ‡b j¨vÝ bvqK GKivgyj wmcvnx cjUb PvKgv, wmcvnx gyKzi 

Avjg‡K A ¿̄ mn †`Šwo‡q Avm‡Z †`‡L Avwg f‡q `vovB| GKB mg‡q 24 

e¨vUvwjq‡bi Unit Officer †gRi gwgbyj miKvi‡K `ievi n‡ji cye©cv‡k¦© 

cyKz‡ii DËi cv‡k¦©i iv —̄v w`‡q Avm‡Z †`wL| wmcvnx gvmyg †gRi gwgb‡K ‡`Lv 

gvÎ 25/30 MR ỳi n‡Z †gRi gwgb‡K j¶¨ K‡i eªvk dvqvi K‡i| gyû‡Z©i g‡a¨ 

†gRi gwgb‡K gvwU‡Z c‡o †h‡Z †`wL| Avwg 24 e¨vUvwjqb‡K †`Šwo‡q hvB Ges 

4_© Zvjvq ˆmwbK jvB‡b D‡V hvB| 4_© Zjvi eviv›`vq G‡m †`L‡Z cvB 24 

e¨vUvwjq‡bi nvwej`vi Rmxg wmcvnx Lqei wmcvnx AvZvDi, bv‡qK   †gv —̄dv 

Nce gv‡R`, wmcvnx Rv‡q ỳj I wmcvnx wgjb Zid`vi‡K mk ¿̄ D‡ËvwRZ Ae ’̄vq 

¸wj Qzo‡Z †`L‡Z cvB|’ 
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P.W. 40 deposed-  

‘Avwg 44 e¨vUvwjq‡b AwabvqK †jt Kt mvgm Gi m‡½ †hvMv‡hv‡Mi †Póv 

Kwi †dv‡b wKš‘ cvwiwb| c‡i wmcvnx †mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx 

Beªvnxg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx kvnxb, wmcvnx gnmxb,nwvej`vi 

Rwmg mn Abygvb 10/15 Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg 

Zv‡`i cª‡e‡k evav w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ 

¸wj Avgvi evg wn‡c ‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj 

Ki‡Z Ki‡Z wWwR Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi wfZ‡i 

PxrKvi I ¸wji kã cvB|’  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 



 

 

2923 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.558 JCO Naib Subader/ 5277 Abdul 

Baten. 

Trial court charged him for the offences under Sections 

302/149/382/201/34 and convicted under Sections 302/34/ 149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 26 Havilder Bazlur Rashid  

 P.W. 37 Naik Subader Shaikh Abdul Quddus 

 P.W.215 Sepoy Md. Ajmal Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.137, but added the 

confessional statement of co-accused Habilder Md. Yousuf 

(C.S. 75)  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on his way he happened to meet with Lt. Col. Enayet and Maj. 

Mokbul. He followed them and went in front of Line of 36 

Battalion. On the way he also came to see in front of canteen 

Habilder Yousuf, J.C.O. Subader Sahidur Rahman, Naik Idris, 

Naik Subeder Aziz, Naik Subeder Sahajahan, Naik Subeder 

Saidur Rahman, the Appellant Naik Subeder Baten, Naik 

Subeder Kabir Uddin, Naik Subedar Kabir, Naik Subadar Ali 

Akbor, Subedar Ekramul Huq, Subeder A. Malek, Subader 

Bari, Subader Elias, Habilder Sahajahan, Habilder Omar, Sepoy 

Bajlur Rashid and Lance Naik Anowar on discussion and 

thereafter he went on 4th floor of ‘E’ Company.  
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In cross-examination on behalf of the Appellant, he 

stated that he can’t say whether the Appellant lived outside 

Peelkhana. He did not see the Appellant to come out from 

Darber but saw him to gather in front of the canteen. He denied 

the suggestion that he himself committed murder and that he 

did not see the Appellant to make any consultation and that he 

deposed falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 24.02.2009 he remained in the residence of his 

sister. On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin in 

the office of 36 Battalion. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Subader Maj. Shahidur Rahman, 

Naik Subader Idris, Subader Aziz, Naik Subader Shahjahan Ali, 

Naik Subader Saidur Rahman, Subader Bakki, the Appellant 

Naik Subader Baten, Naik Subader Mominuddin, Naik 

Subader Abul Khair, Naik Subader Assistant Ali Akbor, 
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Habilder Shahjalal, Habilder Yousuf Ali, Habilder Omar Ali, 

Sepoy Bazlur Rashid, Lance Naik Anowarul Islam, Naik 

Shambu Kumar Sharma, Habilder Nurul Islam of 36 Battalion 

with arms and excited mood. After a while unit commander Lt. 

Col. Enayetul Hoque and Col. Mojibul Hoque rushed in front of 

36 Battalion. At that time Subader Maj. Shahidur Rahman, 

Habilder Omar Ali, Subader Ekramul Hoque, Sepoy Bazlur 

Rashid, Lance Naik Anowarul Islam and some others took up 

the aforesaid army officers on the 4th floor of Barak. After a 

while he came to hear firing sound from 4th floor. In order to 

know the occurrence when he was coming upwards he came to 

see M.L.S.S. Saidur. He pointed in loud voice the location of 

Maj. Mokbul. At that time Alim Reza fired on Maj. Mokbul 

and killed him. They dropped downwards 3 dead bodies of 

army officers. Later on, he identified Lance Naik Alamgir 

Hossain of 36 Battalion and DAD Sirajul Islam seeing picture 

on 4.10.2009.  

In cross-examination on behalf of the Appellant Abdul 

Baten he stated that he read up to class VIII. He denied the 

suggestion that he did not depose before the I.O. the name of 
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Abdul Baten. He denied the suggestion that it is not possible to 

name as many as 20 BDR personnel at a time. He did not 

deposit original copy of the leave card. 

P.W.215 deposed that on 25.02.2009 he went to Darber. 

Darber started at 9 A.M. At about 9.25 A.M. 65140 Sepoy 

Moyeen entered into Darber with arms. DDG A. Bari disarmed 

him. All BDR personnel stood up raising voice-‘Rv‡Mv’. Many 

BDR personnel left Darber. He also came out from Darber and 

went to Line. He remained in company office. On that day on 

his way to sainik Mess he came to see the Appellant JCO 

5277 A. Baten, Sepoy 54143 Belal, 74330 Sepoy Sayeed and 

47012 Naik Shahid Hossain to move around with arms. He 

remained in the Line for the night and left Peelkhana on 

26.02.2009 at about 3 P.M. 

No cross-examination was made on behalf of the 

condemner/appellant.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he deposed falsely.  
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The confession statement of the co-accused Habilder Md. 

Yousuf (C.S. 75) runs as under.   

“B¢j 36 hÉ¡V¡¢mu¡−el pcpÉz Na 23/02/09 Cw a¡¢lM Bj¡−cl 36 

l¡C−gm hÉ¡V¡¢mu¡−el g¢mw Hl pju Lj¡ä¡l e¡−uL ¢pl¡S Bj¡−cl h−m 

24 J 44 l¡C−gm hÉ¡V¡¢mu¡−e ¢LR¤ ¢mg−mV f¡Ju¡ ®N−Rz B¢j ö−e¢R I 

¢mg−m−V BDR pcpÉ−cl 100% ®lne f¤¢m−nl eÉ¡u ¢pj¡¿¹i¡a¡ hª¢Ü 

Hhw f¤¢m−nl eÉ¡u ¢h−cn£ ¢jn−el p¤−k¡N Hl c¡h£l Lb¡ ®mM¡ ¢Rmz 

24/02/09 Cw a¡¢lM j¡ee£u fÐd¡ej¿»£ J ül¡øÌ j¿»£ Bj¡−cl fÉ¡−lX 

f¢lcnÑe L−lez B¢j cnÑL ¢qp¡−h Ef¢ÙÛa ¢Rm¡jz Eš² fÉ¡−lX NË¡E−ä 

Ef¢ÙÛa ¢Rm¡jz Bj¡l p¡−b mÉ¡¾p e¡−uL ¢p¢ŸL q¡¢hmc¡l S¡m¡m (36 

hÉ¡V¡¢mu¡e) Eš² fÉ¡−lX Ae¤ù¡−e Ef¢ÙÛa ¢Rm¡jz Aaxfl Na 25/02/09 

Cw a¡¢lM q¡¢hmc¡l n¡qS¡m¡m p¡wúª¢aL (f¡Nm¡ ¢SjM¡e¡l) pLm Ae¤ù¡e 

pL¡m 6.30-7.45 Hl j−dÉ pÇfæ L−lz Aafl  fÐ¢a ®L¡Çf¡e£ q−a 27 

Se L−l fÉ¡−lX L−l clh¡l q−m fÐ−hn L¢lz B¢j ph¡l ¢fR−el p¡¢ll 

B−Nl p¡¢l−a h¢pz L−ZÑm j¤¢Sh¤m qL ¢hÐ−Nx ®Se¡−lm Bë¥m h¡¢l−L 

ö−iµR¡ ¢l−f¡VÑ fÐc¡e L−lz f−l ®L¾cÐ£u S¡−j jp¢S−cl dj£Ñu ¢nrL ®j¡x 

¢R¢ŸL¥l lqj¡e ®L¡l¡e ®amJu¡a L−lz Aaxfl D.G j−q¡cu hš²hÉ öl¦ 

L−lez 

Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 
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®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG , C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 

LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 
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pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz 

clh¡l q−m k¡C B¢j mÉ¡¾p e¡−uL jm¤ MLSS p¡Cg¥¢Ÿe, NCE  Bh¤m, 

NCE S¡j¡m pq BlJ 4/5 Sez Bjl¡ pL−m ¢j−m lš² f¢lú¡l L¢lz 

Bjl¡ ®a¡u¡−m f¤l¡ae CE¢egÑj J f¡¢e ¢c−u lš² f¢lú¡l L¢lz 

Aaxfl q¡pf¡a¡−ml N¡¢s−a Q−l ®S.¢p.J ®j−p k¡Cz I M¡−e HL 

p¤−hc¡l ¢Rmz I M¡−e DAD e¡¢pl pLm m¡n f¤¢s−u ®gm−a h¡ c¡ge 

¢c−u ®gm−a h−mz aMe 4/5 Se ®S.¢p.J Ef¢ÙÛa ¢Rmz ®S.¢p.J ®j−p 

l¦−j p¤−hc¡l ®j¡Ù¹g¡-®L ®c−M¢Rz p¤−hc¡l ®j¡Ù¹g¡ p¤−hc¡l CEp¤g-®L 

Bj¡l p¡−b ®k−a h−mz 

Bjl¡ 2 Se ¢j−m q¡pf¡a¡−ml ¢fR−e jl−Q¡u¡l£l p¡j−e k¡Cz −pM¡−e 

¢N−u VQÑ m¡CV ¢c−u D.G p¡−q−hl m¡n N¡¢s−a ®cM−a f¡Cz ®pM¡−e 

BlJ A−eL m¡n ®cM−a f¡Cz B¢j 36 hÉ¡V¡¢mu¡−e N¡¢s ¢e−u H−p e¡¢jz 

p¤−hc¡l CEp¤g ®m¡LSe pwNËq L−l−Rz m¡n…−m¡ pvL¡−ll SeÉz 

f−l j¡C¢Lw ö¢ez p¡l¡l¡a j¡C¢Lw quz j¡C¢Lw Hl ®ea«aÅ ®cu q¡¢hmc¡l 

j¡j¤ez Aaxfl 26/02/09 Cw a¡¢lM DAD °a±¢qc h−m, ®L¡e ®N−Vl 

AÙ» ®a¡m¡ k¡−h e¡ Hhw pL−mC i¡l£ AÙ» ¢c−u ¢XE¢V Llz pLm 

¢pf¡q£−cl q¡−a ®NË−eX ¢Rm Hhw R¡−c i¡l£ AÙ» m¡N¡−e¡ ¢Rmz Bj¡−cl 

L¡−R aMe 1¢V SMG (6ew h¡V) 28 l¡Eä …¢m ¢Rmz Bj¡l ®eJu¡ 30 

(¢œn) l¡Eä …¢ml j−dÉ 2 l¡Eä …¢m B¢j L−eÑm j¤¢Sh-®L qaÉ¡l pju 

hÉhq¡l L−l¢Rz 26/02/09 Cw a¡¢lM ¢hL¡m 5.30 ¢j¢e−Vl ¢c−L B¢j 
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1ew ®N−Vl ®Q±¢Ll Jfl AÙ» J …¢m…−m¡ ®l−M q¡¢hmc¡l p¡m¡E¢Ÿe−L 

h−m clS¡ ¢c−u h¡¢ql q−u f¡¢m−u k¡Cz Bj¡l aMe BDR Hl Dress 

fl¡ ¢Rmz HC Bj¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence specially in killing of Lt. Col. Mujib and other two 
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officers as it is evident from the evidence of prosecution 

witnesses and the confessional statement of the co-accused.  

The learned Deputy Attorney General further also 

submits that P.Ws. 26, 37, 223 all are eye witnesses to the 

occurrence. P.W. 26 saw the condemner/appellant in an 

unlawful assembly with others on discussion in front of the 

Line of 36 Battalion prior to killing of Lt. Col. Enayet and Col. 

Mujib. P.W. 37 corroborated his above testimony. They both 

were cross-examined but their corroborative testimony could 

not be assailed or embellished in any way. Their identification 

of the condemner/appellant was not challenged. P.W. 215 is 

also an eye witness. He saw the condemner/appellant in Darbar 

and left at the instance of the voice ‘Rv‡Mv’ and joined with the 

rebellions.    

The learned Deputy Attorney General further lastly 

submits that the testimonies of P.Ws. are consistent, 

corroborative to his active participation to the occurrence in 

committing death of 74 persons including 57 army officers in 

Peelkhana and trial Court on proper appreciation of evidence on 

record rightly found him guilty of the offences and sentenced 
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him accordingly and it does not warrant any interference. 

Consequently, he urges to accept the Reference against the 

condemner/appellant under section 302/149 of the Penal Code 

and dismiss the Cr. Appeal filed on his behalf.   

Mr. Abdul Baset Majumder, the learned Advocate 

appearing on behalf of the condemner/appellant submits that 

both the P.Ws 26 and 37 are tainted and tutored witnesses. P.W. 

654, the investigation officer admitted that in the charge-sheet 

there is the reference that Habilder Bajlur Rashid had a 

discussion with others. The investigation officer further 

admitted that there is no other Bajlur Rashid in the case either 

as an accused or witness excepting P.W. 26 Bajlur Rashid. It is 

apparent that this witness had the role of a rebellion and he has 

been cited here to depose falsely against the 

condemner/appellant to get rid of his liability as an accused. 

P.W. 37 admittedly was on earned leave.   He had no reason to 

appear Peelkhana on the date of occurrence. He could not show 

any papers to support his appearance in Peelkhana on the date 

of occurrence. He appears as procured witness. Moreover, their 

evidence does not bear any substance. They only saw the 
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condemner/appellant to make discussion with others which 

constitutes no offence as alleged. None of them identified the 

condemner/appellant either with Battalion or Regiment number. 

The testimony of P.W.215 finds no corroboration. Besides he 

also did not disclose the culpability of the condemner/appellant 

to any offence. 

Mr. Abdul Baset Majumder further submits that the 

confession of co-accused finds no corroboration and it bears no 

evidentiary value.  

Mr. Abdul Baset Majumder lastly submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Co-accused Habilder Md. Yousuf (C.S. 75) stated in his 

confessional statement-   

 “B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz” 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. P.W. 26 saw him on 

discussion with others and P.Ws. 37 and 215 saw him with 

arms, move around and participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 215 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 



 

 

2941 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|’ 

P.W. 215 deposed-  

‘mK‡j  ÒRv‡MvÓ e‡j `vwo‡q hvq| A‡bK BDR m`m¨ `ievi nj Z¨vM 

K‡i| Avwg `ievi †_‡K †ei nB I ¸wji kã ï‡b ˆmwbK jvB‡b P‡j hvB| Avwg 

†Kv¤úvbxi Awd‡m Ae ’̄vb Kwi| Hw`b †_‡K 17-30 wgt ˆmwbK †g‡Q hvIqvi 

mgq wmcvnx 54143 †ejvj JCO 5277 Avt ev‡Zb 74330 wmcvnx mvB` Ges 

47012 bv‡qK knx` û‡mb‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 
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the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.285 Sepoy/73529 Md. Ziaul Haque. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 
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 P.W.76 Sepoy Kamal Uddin 

 P.W.122 Naik Md. Mokhlesur Rahman 

 P.W.123 Sepoy Md. Jalal Uddin 

 P.W.151 Sepoy Md. Abdul Khaleque  

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –Sheikh Md. Shahidur Rahman (C.S.341).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.76 deposed that on 25.02.2009 he attended Darbar. 

Darbar started at 9 A.M. At one stage when D.G. was 

delivering his speech 65140 Sepoy Moyeen of 13 Battalion 

entered into Darbar with arms. There happened disorder in 

Darbar. He came out from Darbar to his Line. On his way to 

Line he came to see the condemner/appellant Sepoy Ziaul 

Hoq, Habilder Abul Kashem, Naik A. Bari Sarker and Naik 

S.M. Dider Ali of 13 Battalion with arms and to run here and 

there with agitated mood.  
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In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was in Darbar. There were number of Sepoys in 13 Battalion 

named Ziaul. The regiment number of the condemner/appellant 

Ziaul Hoq is 73529. He denied the suggestion that he referred 

the number as being tortured. He denied the suggestion that the 

condemner/appellant went to Line with him. He reiterated that 

the condemner/appellant was running with arms. He denied the 

suggestion that the condemner/appellant did not participate in 

the rebellion and that he had no arms in his hand.      

P.W.122 deposed that on 25.02.2009 he was in Darber. 

When violence took place in Darber he came out therefrom. In 

outside Darber he found BDR Personnel with arms and agitated 

mood. They were moving towards Darber on firing. Among 

those BDR personnel he identified the condemner/appellant 

Sepoy 73529 Ziaul Hoque, Sepoy 75223 Shahin Amran, Sepoy 

76539 Rasel, Sepoy 76692 Omar Faruk. They were making 

declaration that no army officers shall remain in BDR and the 

army officers would be shot to death. Afterwards he came back 

to Barak and remained there. On 26.02.2009 he left Peelkhana.  
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In cross-examination on behalf of the 

condemner/appellant Sepoy Ziaul Hoque, he stated that he 

cannot say whether the aforesaid accused were in Darber. He 

denied the suggestion that the accused were in Darber and that 

he deposed falsely. He came out from Darber at about 9.45 A.M. 

Many of the BDR personnel came out from Darber. He had no 

talk with any BDR person on the road. He did not see any BDR 

person either injured or dead on his way. He and the accused 

hailed from the same unit. He cannot say how many BDR 

personnel of his unit joined in Darber. Darber was arranged 

according to position. He saw the BDR personnel to run towards 

Darber. But he himself came back to Barak. He did not hear any 

miking. He cannot say whether BDR personnel took their exit by 

gate No.4.  

P.W.123 deposed that on 25.02.2009 he was in Darber. 

Sepoy 65140 Moyeen Uddin entered into Darber with arms and 

there happened disorder. DG asked all to take seat. After the 

command of DG he left Darber and on his way to unit he came 

to see BDR personnel to move towards Darber by making fire. 

Among them he identified the condemner/appellant Sepoy 
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73529 Ziaul, Habilder 50551 A. Kashem, Lance Naik 50590 

Jahirul Ali and Sepoy 69110 Jakirul. He came back to unit and 

on the following night he left Peelkhana.  

In cross-examination on behalf of the condemner 

/appellant he denied the suggestion that he could not tell the date 

and place to see the condemner/appellant. He can’t say whether 

the investigation officer came to Peelkhana on several    

occasions. He denied the suggestion he deposed falsely as being 

tutored.  

P.W.151 deposed that on 25.02.2009 he was in Darber. 

Sepoy 65140 Moyeen entered into Darber with arms. Thus there 

happened violance. DG asked all to take seat. He came out from 

Darber and moved towards Battalion. On his way he found BDR 

personnel the condemner/appellant Sepoy 73529 Ziaul, Sepoy 

67615 Enamul, Sepoy 75223 Shaheen Imran, Sepoy 76531 Rasel 

Mia and Sepoy 76692 Omar Faruque to run with arms. He took 

shelter in the Barak. On the following day on 26.02.2009 at 

about 5.00 P.M. he left Peelkhana through gate No.2. 

In cross-examination on behalf of Sepoy Zaiul Hoque, he 

stated that on the road he saw hundreds of soldiers. He cannot 
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say whether the accused were in Darber. He cannot say whether 

all the soldiers were running for their safety. He was looking for 

shelter for his safety. On 25.02.2009 at about 9.30 he took his 

meal from the mess.  Before and after that he was in the Barak. 

He left Peelkhana crossing over the wall in civil dress. He left 

his uniform in the Barak. He was aware of investigation of the 

case by different agencies. He denied the suggestion that he 

could not identify the condemner/appellant and the 

condemner/appellant was not running with arms and that he 

deposed falsely implicating the accused. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.Ws. 76, 122, 123 and 151 did not specify before him 

when they saw the appellant on the road and at what place. He 

arrested the appellant on 22.03.2009. He recorded the statement 

of P.Ws on 6.8.2009, 24.8.2009 and 26.08.2009 before 

arresting the appellant. He denied the suggestion that he created 

those witnesses and implicated the appellant in C.S without 

proper investigation.   
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The confessional statement of co-accused Sheikh Md. 

Shahidur Rahman (CS-341) runs as under- 

“Avwg mn A‡b‡KB 36 e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg 

cv‡k¦© hvB| ZLb `w¶Y w`K †_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk 

Av‡m| 4 Zjvq DVvi ci GKRb nvwej`vi †`L‡Z cvB| nvwej`v‡ii 

e¨vQ †`wL| bvg wQj bv| `w¶Y w`K †_‡K jvB‡bi wfZi eªvk Avm‡j 

AvwgI GKwU dvKv eªvk dvqvi Kwi| eªvk dvqvi Kivi 2/3 wgwbU ciB 

Avgiv Avgv‡`i BDwb‡U P‡j Avwm| Avmvi ci kywb †j: K‡Y©j (36 Gi 

wm,B,I) gviv †M‡Q| wmcvnx wRqvDj nK (13 wm‡U) Avgv‡K  e‡j I Í̄v` 

RxebwU ¯̂v_©K Kvib AvR GKwU ¸wj mwVK RvqMvq LiP K‡iwQ|”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence specially in killing Lt. Col. Enayet, C.O. of 36 

Battalion as it is evident from the evidence of prosecution 

witnesses and confessional statement of co-accused  Sheikh 

Md. Shahidur Rahman (C.S.A. 341).  

The learned Deputy Attorney General also submits that 

all the P.Ws. 76, 122, 123 and 151 are eye witnesses to the 

occurrence. P.W. 76 saw the condemner/appellant at the very 

outset of the occurrence with arms and to run around with 

agitated mood. He identified him properly as he reiterated in his 

cross-examination referring his badge No.  P.W. 122 saw him 

in an unlawful assembly with other rebellions with arms and to 

move towards Darbar on firing. He also identified him with his 

badge No. He reiterated in his cross-examination that he and the 
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condemner/appellant hailed from the same Battalion. There is 

no doubt to his identification. P.Ws. 123 and 151 made 

corroborative evidence to the evidence as adduced by P.Ws. 76 

and 122. All the above P.Ws. were cross-examined on behalf of 

the condemner/appellant but their testimonies could not be 

shaken and embellished in any way. The confession of the co-

accused also finds corroboration by the testimonies of the P.Ws.       

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that all the P.Ws. attended 

Darbar and came out from Darbar together with BDR personnel 
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at the out break of disorder in Darbar and it is highly 

impractible to see the condemner/appellant with arms and to 

running. None of the prosecution witnesses specify where they 

saw the condemner/appellant. P.W. 76 admitted in his cross-

examination that there were number of BDR personnel named 

Ziaul Hoq in 13 Battalion. He could not identify the 

condemner/appellant with his regiment number. P.Ws. 122, 123 

and 151 refer the regiment number of the condemner/appellant 

on assessing their evidence it appears that they referred the 

number as being tortured. P.W. 151in cross-examination 

admitted that he left Peelkhana through gate No. 2, but from 

evidence on record it appears that gate No. 2 remained closed 

beforehand. None of the prosecution witnesses appears natural 

and they can’t be relied upon for conviction of the 

condemner/appellant. Moreover, none of the prosecution 

witnesses depose of any culpability of the condemner/appellant 

in committing murder.  

 Mr. Md. Aminul Islam further submits that the 

confession of the co-accused having not been corroborated by 
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any independent witness it can’t be considered as evidence 

against the condemner/appellant.   

Mr. Aminul Islam lastly submits that prosecution could 

not bring home the charges against the condemner/appellant 

and trial court having failed to weigh and assess the evidence 

on record erroneously found him guilty of the offences and 

sentenced him illegally and it warrants due interference and as 

such the Reference as against him is liable to be rejected and 

the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Co-accused Sepoy Sheikh Md. Shahidur Rahman (C.S. 

341) stated in his confessional statement-  

‘Avwg mn A‡b‡KB 36 e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg 

cv‡k¦© hvB| ZLb `w¶Y w`K †_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡m| 4 

Zjvq DVvi ci GKRb nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj 

bv| `w¶Y w`K †_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk dvqvi 

Kwi| eªvk dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U P‡j Avwm| 

Avmvi ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| wmcvnx wRqvDj nK (13 

wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib AvR GKwU ¸wj mwVK RvqMvq 

LiP K‡iwQ|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 76, 122, 123, 

151 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 76 deposed-  

‘GK ch©v‡q `ievi n‡j wek„sLjv †`Lv w`‡j wWwRi wb‡ ©̀k Agvb¨ K‡i 

`eiv‡i Dcw ’̄Z wewWAvi m`m¨MY `ievi Z¨vM Ki‡Z ïi“ K‡i| wek„sLjvi GK 

ch©v‡q Avwg wbR BDwb‡U †dir Avwm| BDwb‡U Avmvi c‡_ 13 ivB‡dj 

e¨v‡Uwjq‡bi nvwej`vi Aveyj Kv‡kg, bv‡qK Avãyj evix miKvi, bv‡qK Gm Gg 

w``vi Avjx miKvi I wmcvnx wRqvDj nK‡K A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq 

†`Šov‡`Šox Ki‡Z †`wL|’ 

P.W. 122 deposed-  

‘`iev‡i  wek„sLjv  n‡j Avwg `iev‡ii evB‡i P‡j hvB ZLb A‡bK 

BDR m`m¨‡`i mk ¿̄ Ae ’̄vq D‡ËwRZ †`wL| Zviv ¸wj Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K Av‡m Zv‡`i g‡a¨ 73529 wmcvnx wRqvDj nK, 75223 wmcvnx 

kvnxb Ggivb, 76539 wmcvnx iv‡mj, 76692 wmcvnx Igi dviæK‡K wPb‡Z 
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cvwi| Zviv e‡j BDR G †mbv Awdmvi _vK‡ebv| Zv‡`i †hLv‡b cvIqv hv‡e 

¸wj K‡i †kl K‡i †`Iqv n‡e|’ 

P.W. 123 deposed-  

‘Avwg `ievi nj Z¨vM K‡i BDwb‡U hvIqvi c‡_ ˆmwbK‡`i ¸jvMywj 

Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|  Zv‡`i g‡a¨ 50551 nvwej`vi Avt 

Kv‡kg, 50590 j¨¨t bvt Rûi“j Avjx, 69110 wmcvnx RvwKi“j, 73529 

wmcvnx wRqvDj‡K wPb‡Z cvwi|’ 

P.W. 151 deposed-  

‘Avwg †k‡l `ievi nj †_‡K e¨vUvwjq‡bi w`‡K iIqvbv nB| cw_g‡a¨ 

BDR m`m¨‡`i A ¿̄ nv‡Z †`Šov‡`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 67615 

wmcvnx Gbvgyj, 73529 wmcvnx wRqvDj 75223 wmcvnx kvnxb Bgivb, 76531 

wmcvnx iv‡mj wgqv 76692 wmcvnx Igi dviæK‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Condemned Prisoner No.103 (C.S. Accused No.317 

Sepoy/60230 Md. Wahidul Islam. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.73 Col. Yesmeen 

 P.W.77 Major Roksana Khanom 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 
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 P.W.522 Mrinal Kanti Saha  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.73 deposed that she joined in BDR hospital on 

01.03.2005 as pathologist. On 25.02.2009 she attended Darbar 

at 9 A.M. along with her colleagues Maj. Rokshana, Maj 

Farjana, Lt. Col. Lutfur, Maj. Anney and Dr. Majahar. Darbar 

started at 9.00 A.M. During the course of Darbar at about 9.30 

A.M. a Sepoy came up on the stage with rifle and pointed arms 

on D.G. At that moment all officers in front line stood up and 

began to come out. She also tried to come out but on request 

she along with Maj. Farjana and Maj. Rokshana came back.  

There happened terrible firing outside Darbar. She saw the 

BDR person who pointed arms on D.G. lying on the stage. He 

was Moyeen of 13 Battalion. According to the instruction of 

D.G. she along with Maj. Farjana and Maj. Rokshana and some 

other officers took shelter behind the screen to the north-east of 

the stage. She talked with her family members over mobile 
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D.G. also talked over mobile seeking help from superior 

authorities. At 10.30 the armed BDR personnel entered into 

Darbar on firing. They announced by hand-mike to go out from 

Darbar. She along with other doctors came out raising their 

hands. Other officers also came down from stage. Sepoy Selim 

of 44 Battalion pointing arms was taking them out. At that 

moment another group of rebellions withheld them. They were 

directed to put off their badge and lay down on the floor. They 

lay down on the floor. A Sepoy fired on Lt. Col. Kaiser and 

killed him. They were asked to stand up. Accordingly they all 

stood up and took them out from Darbar hall and fell them in 

line. They attempted to fire on them. One of the BDR personnel 

kicked Lt. Col. Lutfor Rahman. Lt. Col. Lutfor Rahman, she 

herself along with other two lady doctors fell down. The 

rebellions also assaulted Maj. Zahid by ‘h¡V’ of rifle and also 

assaulted Maj. Roksona. The condemner/appellant Sepoy 

Wahid of Dhaka sector asked them to stand up and took up 

them in a pick-up. Two male doctors tried to come up on pick-

up but they were not allowed. Three armed soldiers were on the 

pick-up. There were three bullet boxes there. Col. Rabi also 
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tried to come up on the pick-up but he was pushed down 

assaulting with rifle. The condemner/ appellant Sepoy Wahid 

was on the pickup with arms. He dropped them in the hospital 

and directed them to go to O.T.  

In cross-examination on behalf of the 

condemner/appellant she stated that after the occurrence she 

joined in her duty on 02.03.2009 and served there till 

24.03.2009. She came to know that Abdul Kahar Akanda has 

been entrusted with the investigation of the case. Pick up 

reached to the hospital within ten minutes. The 

condemner/appellant forcibly took her in the pick-up. Her 

working place was in the hospital. On getting up in the pick-up 

she did not go elsewhere excepting hospital. Although the 

condemner/appellant was with arms in the pick-up but he did 

not pointed arms on her.  She took seat beside the driver. She 

can’t say whether there were two persons named sepoy Wahid 

in Sadar Battalion. She did not depose before I.O. the father’s 

name, address, regiment or unit No. of the condemner/appellant 

to I.O. She came out from Peelkhana on 26.02.2009. On the 

night following the day 26.02.2009 she talked before media. 
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She could not refer the name of any one for the cause of 

physical and mental exertion. She denied the suggestion that 

she deposed falsely being tutored. The condemner/appellant did 

not belong to his unit. She could identify the 

condemner/appellant since the accused at far distance. She 

denied the suggestion that she could not identify the 

condemner/appellant since she did not know him. She denied 

the suggestion that the condemner/appellant did not pick-up her 

up on the pick-up and that she did not see  him in the pick-up.  

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 a BDR person entered into Darbar. He was Moyen. 

Thereafter Kajal entered into Darbar. Officers disarmed 

Moyeen. All BDR personnel stood up and began to run away. 

Afterwards she heard firing. Lt. Col. Yesmin and Maj. Farjana 

were with her. At one stage they hid themselves behind the 

screen of the stage. At 10.30 BDR rebellions entered into 

Darbar by making fire. One BDR person directed in a 

megaphone to surrender. She came to see 10/15 BDR personnel 

with arms. Among them she came to see Sepoy Selim Reza 
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with arms and megaphone. He directed them pointing arms to 

come out. One of the rebellions fired on Lt. Col. Kaisar and 

killed him. Selim Reza took them out through west gate. The 

rebellions at outside Darbar fall in them and one of the 

rebellions kicked on Lt. Col. Lutfar Rahman and consequently 

Lt. Col. Lutfar Rahman and they, the three lady doctors fell 

down. Later on, they were compelled to get up on a pick-up. In 

the pick-up there were three armed rebellions and three boxes 

of ammunitions. The rebellions pushed down Lt. Col. Lutfar, 

Kazi Rabi Rahman and Maj. Zahid from Pick-up. Under the 

leadership of the condemner/appellant Wahid they were taken 

to hospital by pick-up and forced to go to O.T. They were taken 

into hospital and compelled to go to O.T. They were confined 

there and compelled to provide treatment to the rebellions. On 

the following day at evening she came out from hospital and 

left Peelkhana.  

In cross-examination on behalf of the 

condemner/appellant, she stated that the condemner/appellant 

did not work with her. She can’t say how many persons were 

there in Dhaka sector named Wahid. She did not know the 
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accused. She denied the suggestion that there was no person 

named Wahid in the pick-up and that she deposed falsely.   

P.W.522 deposed that on 29.03.2009, 13.10.2009 he 

seized 15 items. He exhibited seizure list exhibit 965 and his 

signature 965(1).  

In cross-examination, he admitted that in the seizure list 

there is no identification of accused Wahidul and he was not 

present at that time.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that Dhaka Sector Battalion and Sadar Battalion were at 

separate places. In 161 statement of P.W.73 there was the 

reference of Wahid of Sadar Battalion. P.W.77 also referred the 

name of Sepoy Wahid of Sadar Battalion in her 161 statement. 

None of them referred the badge No. of Sepoy Wahid in their 

statement. SL No. 2 in C.S there is the reference of 68111 

Sepoy Wahid attached with Sadar Battalion and in SL No. 898 

Sepoy Wahidul Islam Wahid attached with Peelkhana. They 

both were dropped in C.S. The appellant Wahidul Islam (C.S. 

317) hailed from Dhaka sector. He denied the suggestion that 
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he implicated the appellant wrongly instead of Wahid of Sadar 

Battalion.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in causing death of 74 persons including 57 army 
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officers as it is evident from the evidence of prosecution 

witnesses.  

The learned Deputy Attorney General further submits 

that the P.Ws. 73 and 77 are eye witnesses to the occurrence. 

P.W. 73 saw the condemenr/appellant with arms and to 

assaulting her with ‘ivB‡dj evU’ and forced her to get on a pick-

up which was loaded with arms and ammunitions. P.W. 77 

made corroborative statement to the statement of P.W. 73. They 

were cross-examined on behalf of the condemner/appellant but 

their evidence could not be assailed or embellished in any way.    

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   
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Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the condemner/appellant submits that the evidence of 

P.Ws. 73 and 77 does not bear any substance against the 

condemner/appellant since none of them disclose any 

culpability of the condemner/appellant to any offence. P.W. 73 

deposed that the condemner/appellant forced her to get up on 

the pick-up and dropped her with other doctors in the hospital 

and compelled them to go to hospital. Similarly P.W. 77 also 

deposed that under the leadership of the condemner/appellant 

they were taken to the hospital and compelled there to provide 

treatment to the rebellions. The above activities of the 

condemner/appellant does not constitute any offence and that 

the condemner/appellant had no mens-rea. P.W. 73 admitted 

that the condemner/appellant did not point arms on her. P.W. 77 

also admitted that she did not know the condemner/appellant 

and he did not work with her. The evidence of P.W. 522 bears 

no relevancy.  

Mr. S.M. Shahjahan further submits that I.O. admitted in 

his cross-examination that the condemner/appellant hailed from 

Dhaka sector and he further admitted that P.W. 73 and 77 in 
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their 161 statement referred the name Sepoy Wahid of Sadar 

Rifle Battalion and further admitted that Dhaka sector Battalion 

and Sadar Battalion were different establishment and that there 

is no reference of regiment No. in their 161 statement. He 

further admitted that in C.S. there is the reference of Sepoy 

Wahidur Rahman in Sl. 226 attached with Sadar Battalion and 

in Sl. 898 there is the reference of Wahidul Islam Ohid of Sadar 

Battalion and that in view of the above facts the evidence of 

P.W. 73 and 77 does not attract the condemner/appellant and 

that the condemner/appellant was erroneously put on trial and 

trial court also by misreading of evidence sentenced him 

wrongly and arbitrarily.      

Mr. S.M. Shahjahan submits that the 

condemner/appellant was, in fact, sentenced on no evidence. 

Mr. Shahjahan lastly submits that trial court having failed 

to assess and weigh the evidence on record erroneously found 

him guilty of the offences and sentenced him illegally and it 

warrants necessary interference  and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 73 and 77 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 
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cv‡e †mLv‡b gvi‡Z n‡e|’ They both saw him with arms and in 

active participation to the occurrence.  

P.W. 73 deposed-  

‘†gRi Rvwn` I †gRi †ivLmvbv‡K eyU w`‡q jvw_ w`‡q w`‡Z Ges 

ivB‡d‡ji evU w`‡q  AvNvZ Ki‡Z _v‡K| †mB mgq wmcvnx Iqvwn`, XvKv †mK&Ui 

Avgv‡`i D‡V `vov‡Z e‡j| Avgiv D‡V `vov‡j †m Avgv‡`i GKwU wcKAv‡c 

DV‡Z e‡j| Avwg mn †gRi †ivLmvbv I †gRi dviRvbv wcK Av‡c DwV| 2 Rb 

cyi“l Wv³vi‡K Iiv evav cÖ̀ vb K‡i I wcK Av‡c DV‡Z †`qwb| wcK Av‡c 3 

Rb A ¿̄avix ˆmwbK wQj| wcK Av‡c 3 wU ¸wji ev· wQj| Gi g‡a¨ wcK AvcwU 

†Q‡o w`‡j K‡Y©j iwe wcK Av‡c D‡V c‡o| wcK AvcwU wKQy ỳi hvIqvi ci 

ˆmwbKiv K‡Y©j iwe‡K Pjš— wcK Avc †_‡K ivB‡d‡ji evU  w`‡q AvNvZ K‡i 

†d‡j †`q| wmcvnx Iqvwn` A ¿̄mn Avgv‡`i wcK Av‡c wQj|’ 

P.W. 77 deposed-  

‘wmcvnx gvBb‡K Awdmviiv wbi ¿̄ K‡i| ˆmwbKiv ZLb `vwo‡q hvq I 

cvjv‡Z _v‡K| Avwg `ievi nj †_‡K †ei nIqvi cÖv°v‡j wWwR Av‡`‡k `ievi 

n‡j †_‡K hvB| Avgvi ms‡M †jt Kt Bqvmgxb, †gRi dviRvbv †_‡K hvb| 5/7 

wgwbU c‡i DËi w`K †_‡K ¸wji kã †c‡q fxZ n‡q hvB I wWwR Gi Avnev‡b 

g‡Â DwV c ©̀vi Avov‡j AvZ¥‡Mvcb Kwi| 10
1
2  Uvi mgq mk ¿̄ we‡ ª̀vnxiv  ¸wj 

Ki‡Z Ki‡Z  `ievi n‡j cÖ‡ek K‡i| GKRb n¨vÛ  gvB‡K Avgv‡`i 
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AvZ¥mgc©‡bi  wb‡ ©̀k †`q| Avgviv nvZ DPz K‡i gÂ †_‡K †b‡g Avwm| g‡Âi 

mvg‡b 10/15 Rb mk ¿̄ we‡ ª̀vnx‡K  †`L‡Z cvB| G‡`i g‡a¨ A ¿̄ I †gMv‡dvb 

nv‡Z wmcvnx †mwjg †iRv‡K †`L‡Z cvB| †m A ¿̄ ZvK K‡i Avgv‡`i †ei n‡q 

hvIqvi Av‡`k †`q| Ab¨ GKUv we‡ ª̀vnx MÖ“c G‡m Avgv‡`i e¨vP Lyj‡Z e‡j I 

ï‡q †h‡Z e‡j gvwU‡Z ïqv Ae ’̄vq GKRb we‡ ª̀vnx †jt Kt Kvqmvi‡K ¸wj K‡i 

nZ¨v K‡i| wmcvnx †mwjg †iRvi wb‡ ©̀‡k Avgiv D‡V `vovB Ges †m Avgv‡K 

`ievi n‡ji cwðg †MU w`‡q †ei K‡i †`q| evB‡i _vKv we‡ ª̀vnxiv Avgv‡`i 

jvBb K‡i `vo Kivq Zv‡`i GKRb †jt Kt jyrd‡ii †c‡U jvw_ gvi‡j jyrdi mn 

Avgiv 3 Rb gwnjv Wv³vi gvwU‡Z c‡i hvB| Aci GKRb we‡ ª̀vnx  †gRi 

Rvwn`‡K jvw_ †g‡i †d‡j †`q| Zv‡K cÖPÛ gviai K‡i| wmcvnx Iqv‡n ỳj XvKv 

†mKU‡ii wb‡ ©̀‡k D‡V `vovB| †m Avgv‡`i GKwU Pick Up G DV‡Z eva¨ K‡i| 

Pick Up G 3 Rb A ¿̄avix wQj I 3 ev· ¸wj wQj| †jt Kt jyrdi KvRx iwe 

ingvb I †gRi Rvwn`‡K Pick Up G DV‡Z †`qbv| Pick Up †Q‡o w`‡j †jt 

Kt KvRx iwe Pick Up G jvd w`‡q D‡V c‡ib| Zv‡K A ¿̄avixiv †d‡j †`q| 

wmcvnx Iqv‡n‡`i †bZ…‡Z¡ Pick Up Uv Avgv‡`i nmwcUv‡j Av‡b I I wU †Z P‡j 

†h‡Z eva¨ K‡i| I wU †Z wM‡q eyS‡Z cvwi Avgiv wRw¤§ Ae ’̄vq AvwQ|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.319 Naik/48834 Firoz Miah. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.101 Sepoy Alamgir Hossain 

 P.W.109 Lance Naik Md. Shafiqul Islam 
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 P.W.371 Md. Abdur Rahim, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.  

P.W. 101 deposed that on 25.02.2009 he was in Darber. 

At the entry of Sepoy Moyeen in Darber there happened 

violence. BDR personnel left Darber. He came out for 

Battalion. From the veranda of the I.N.T room he came to see 

61520 Jahangir, the Appellant 48834 Naik Firoj, Sepoy 64294 

Faruk, Sepoy 57197 Kamrul, Sepoy 68910 Mousiur, Sepoy 

80797 Ashraf, Sepoy 67197 Jalil, Sepoy 67476 Zakaria, Sepoy 

67615 Enamul with arms. He hid himself under the cot. On 

26.02.2009 he left Peelkhana crossing over the wall. 

In cross-examination on behalf of the Appellant Firoj, he 

stated that Firoj was a driver of commanding officer. He cannot 

say whether his commanding officer went to Darber. He denied 
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the suggestion that accused Firoj was not present at the place of 

occurrence on that day. 

P.W.109 deposed that on 25.02.2009 he was in Darber. 

65140 Sepoy Moyeen entered into Darber with arms. He came 

out and went to Barak instantly. In front of the Barak he came 

to see 41584 Lance Naik Zakaria, 53065 Lance Naik Gous 

Uddin, 61520 Lance Naik Jahangir, the Appellant 48834 

Driver Firoj, 64294 Sheikh Faruk, 66475 Shahadat, 57197 

Sepoy Kamrul, 68910 Sepoy Moshiur, 80811 Tariqul and 

65377 Sepoy Shah Alam to run with arms. 

In cross-examination on behalf of the Appellant Naik 

Firoj he stated that at the time of occurrence commanding 

officer of 13 Battalion was Lt. Col. Bodrul Huda. He was killed 

in the occurrence. Naik Firoj was a driver of the commanding 

officer. He knew Habilder A. Rahman. There was the place 

named ‘h¡Ju¡ VÊp’ in Parade ground. He denied the suggestion 

that at the time of occurrence the Appellant was in his quarter 

and that he did not see him at the time of occurrence. 

P.W.371 deposed that he recorded the confessional 

statement of the Appellant on 14.06.2009. He identified the 
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confessional statement of the Appellant as exhibit 775 and his 

signature exhibit 775(1). 

In cross-examination on behalf of Appellant he denied 

the suggestion that the Appellant did not make any confession 

and that his statement was not recorded in compliance with the 

provisions of law.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that on 04.03.2009 he arrested 5 accused including an accused 

namely Naik Firoj. He recorded the statement of P.W.101 on 

03.03.2009 and arrested the appellant on 01.04.2009 and took 

him on remand for 5 days. He recorded the statement of 

P.W.109 on 09.08.2009. He disclosed the name of the appellant 

for the 1st time. He recorded the statement of P.Ws.101 and 109 

when the appellant was in custody. P.W.101 did not depose 

before him that he came out from INT room on varanda off and 

on. P.W.109 did not specify when he saw the appellant. He also 

deposed before him that being afraid he stood on the Line. He 

denied the suggestion that the appellant was the driver of 

commanding officer. He denied the suggestion that he 
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implicated the appellant Firoj falsely exempting the real 

offender Firoj. He denied the suggestion that he obtained the 

statement of the appellant under Section 164 by way of 

oppression and that his statement is exculpatory in nature.  

The Confessional Statement of Naik Firoj Meah 

(C.S.A.319) runs as follows :  

“Avwg BDR GKRb bv‡qK bs 48834| Avwg 1/11/1987 Bs Zvwi‡L 

BDR G †hvM`vb Kwi| Avwg 2004mv‡j XvKvq wcjLvbvq e`jx  n‡q Avwm| 

2005 mv‡j Avgvi bv‡qK wnmv‡e c‡`vbœwZ nq| Avwg 13 ivB†djm& e¨vUvwjq‡b 

wmI †gt K‡b©j e`i“j Avjg mv‡n‡ei (AcvV¨) Rxc Mvwo PvjvBZvg|  Avwg 13 

ivB‡dj e¨vUvwjq‡bi GgwU jvB‡bi  wØZxq Zjvq _vKZvg  Av‡iKRb WªvBfvi 

wQj|  bvg Zvi Aveyj †nv‡mb | Avwg MZ 21/2/09 Bs Zvwi‡L  mKvj †_‡K Mvwo  

PvjvB‡ZwQjvg| Avwg 24/2/09 Bs Zvwi‡L wmI mv‡ne‡K  gvbbxq cªavbgš¿xi 

c¨v‡i‡W Awdmvm© †gm †_‡K gv‡V wb‡q hvB| c¨v‡iW †kl nIqvi c‡i wmI mv‡ne 

K¨v›U‡g›U  evmvq P‡j hvq| wmI mv‡n‡ei ivbvi wQj wmcvnx Rvnv½xi I wmcvnx 

†gvqv‡¾g | Avwg  25/2/09 Bs Zvwi‡L  wewWAvi Awdmvm© †g‡m Mvwo jvMvB| 

Avgvi mv‡_ ivbvi  wmcvnx Rvnv½xi wQj| Avwg wmI mv‡ne‡K wb‡q Awd‡m hvB 

Icv‡i  Zv‡K `ievi n‡j bvwg‡q w`‡q Avwm| wmcvnx Rvnv½xi Zvi mv‡_ wQj| 

Avwg Mvwo cvwKs Kwi| Avgiv H Mvwoi mvg‡b †jt K‡b©j Gbv‡qZ mv‡n‡ei Mvwo 

wQj| Avwg Abygvb 9.30 Uvq  `ievi n‡ji w`‡K ¸wji kã ïb‡Z  cvB| ¸wji 
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mv‡_ mv‡_ wewWAvi Gi  m`m¨iv Gw`K ‡mw`K †`Šov‡`Šwo Ki‡ZwQj| Avgvi 

Mvwo mvg‡bi Mvwoi M¬vm Zviv †O‡½ †d‡j| ZLb  Avgiv mevB hvi hvi Mvwo wb‡q 

GgwU M¨v‡i‡Ri w`‡K hvB| Avwg Mvwo †i‡L 2q Zjvq GgwU e¨viv‡K hvB|  Avwg  

BDR m`m¨ †`i‡K ej‡Z ïwb, mevB †Kv‡Z hvI, A ¿̄ jI| Avwg  f‡q Uq‡j‡U 

hvB| Avwg AvbeiZ ¸wji kã ïb‡Z cvB|Avwg  †g‡mI jvB‡b †h‡q e‡m _vwK| 

wKQy¶Y c‡i A ¿̄avix bx‡P G‡m jvB‡bi w`‡K ¸wj Ki‡Z _v‡K Ges  gvB‡K 

ej‡Z _v‡K mevB wb‡P Avm I A ¿̄ nv‡Z jI, A‡b‡K A ¿̄ †bq wKš‘ Avwg †Kvb 

A ¿̄ wbB bvB|  Avwg jvBb  †_‡K †b‡g  †g‡m P‡j hvB| 26/2/09 Bs Zvwi‡L 

ỳcyi 12.00 Uvq nVvr K‡iB ¸wji kã †e‡o hvq| ZLb gvB‡K ej‡Z  _v‡K †h, 

Avwg© Avm‡Q, Avcbviv mevB A ¿̄ wbb| ZLb †_‡K †Kv‡Z  hvBqv 1wU  Pvqbv 

ivB‡dj I 30 ivDÛ ¸wj wbB| Avwg A ¿̄ nv‡Z wb‡q †g‡m  hvBqv e‡m _vwK | 

Avwg nvwej`vi Avwgi, bv‡qK Av‡bvqvi, j¨vÝ bv‡qK wMqvm, wmcvnx mvB ỳ‡ii 

nv‡Z A ¿̄ †`‡LwQ|  weKvj 2:30 Uvq ïwb| wZb wK‡jvwgUvi GjvKvi †jvKRb 

m‡i †h‡Z n‡e| wcjLvbv Avgx©iv Avµgb K‡i| GB K_v ïwbqv Avwg bv‡qK  

‡KŠZzK  Kygv‡ii Kv‡Q Avgvi A ¿̄ Rgv †i‡L Avwg wcjLvbv †_‡K cvwj‡q hvB| 

Avwg wmwfj Kvc‡o Iqvj UcKvBqv cvjvBqv hvq| Avwg miKvix †Nvlbv ï‡b 

1/3/09 Bs Zvwi‡L wcjLvbvi  4bs †MB‡U  wi‡cvU© Kwiqv Bs 3/3/09 Zvwi‡L 

wfZ‡i cª‡ek Kwi| GB Avgvi  Revbew›`|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing of 74 persons including 57 army officers 

as it is evident from the evidence of the prosecution witnesses 

and the confessional statement of the condemner/appellant.  

The learned Deputy Attorney General also submits that 

the P.Ws. 101 and 109 are eye witnesses to the occurrence. 

P.W. 101 saw him with arms having assembled unlawfully. 
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P.W. 109 made similar testimonies corroborating him. P.W. 

109 also saw him with arms and in an unlawful assembly. They 

both identified him with his regiment No. 48834. There is no 

doubt to their identification. They both identified him as driver 

of the commanding officer. The confessional statement of the 

condemner/appellant finds corroboration of holding arms by 

way of plundering kote and magazine. The confessing 

recording Magistrate P.W. 371 certifies his confession as 

voluntary. His confession appears inculpatory, voluntary and 

true.     

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   
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 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.Ws. 101 

and 109 does not bear any substance. They simply saw the 

condemner/appellant with arms but of no culpability to any 

offence. Both of the P.Ws. referred the condemner/appellant 

with his regiment number, P.W. 101  refers the regiment of as 

many as nine BDR personnel including the 

condemner/appellant which appears unusual and unreliable. 

Similarly P.W. 109 has referred the regiment number of as 

many as 11 BDR personnel including the condemner/appellant. 

Apparently they both appear as tortured witnesses. P.W. 101 

deposed that at 11 A.M. he entered in to INT Room where he 

happened to meet with Tauhid, Mahbut and Berojit and among 

them Berojit (Beraji) Singh, 13 Battalion) has been examined as 

P.W. 483, but he did not depose in corroboration with him. 

P.W. 109 did not specify when he came to see the 

condemner/appellant.  

 Mr. Md. Aminul Islam further submits that the 

confession of the condemner/appellant is exculpatory in nature 

and product of torture after prolonged police remand for five 
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days and it can’t be considered as evidence against the 

condemner/appellant.  

 Mr. Md. Aminul Islam also submits that no evidence 

appears as to committing any offence as alleged by the 

condemner/appellant and the impugned conviction and sentence 

to the condemner/appellant is bad in law and it warrants 

necessary interference and as such the Reference as against him 

is liable to be rejected and the Crl. Appeal/Jail Appeal filed on 

his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Naik Firoz Miah stated in his 

confessional statement– 

‘Avwg Mvwo †i‡L 2q Zjvq GgwU e¨viv‡K hvB|  Avwg  BDR m`m¨ 

†`i‡K ej‡Z ïwb, mevB †Kv‡Z hvI, A ¿̄ jI| Avwg  f‡q Uq‡j‡U hvB| Avwg 

AvbeiZ ¸wji kã ïb‡Z cvB|Avwg  †g‡mI jvB‡b †h‡q e‡m _vwK| wKQy¶Y 

c‡i A ¿̄avix bx‡P G‡m jvB‡bi w`‡K ¸wj Ki‡Z _v‡K Ges  gvB‡K ej‡Z _v‡K 

mevB wb‡P Avm I A ¿̄ nv‡Z jI, A‡b‡K A ¿̄ †bq wKš‘ Avwg †Kvb A ¿̄ wbB bvB|  

Avwg jvBb  †_‡K †b‡g  †g‡m P‡j hvB| 26/2/09 Bs Zvwi‡L ỳcyi 12.00 Uvq 

nVvr K‡iB ¸wji kã †e‡o hvq| ZLb gvB‡K ej‡Z  _v‡K †h, Avwg© Avm‡Q, 

Avcbviv mevB A ¿̄ wbb| ZLb †_‡K †Kv‡Z  hvBqv 1wU  Pvqbv ivB‡dj I 30 

ivDÛ ¸wj wbB| Avwg A ¿̄ nv‡Z wb‡q †g‡m  hvBqv e‡m _vwK |’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms and 

participating to the occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 101 and 109 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 101 deposed-  

‘BDR m`m¨iv `ievi nj Z¨vM K‡i| Avwg e¨vUvwjq‡bi D‡Ï‡k¨ P‡j 

Avwm| gv‡S gv‡S I.N.T  iæ‡gi eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ Ae ’̄vq 

†`wL Zv‡`i g‡a¨ 61520 RvnvsMxi, 48834 bv‡qK wd‡ivR, 64294 wmcvnx 

dviæK, 57197 wmcvnx Kvgiæj, 68910 wmcvnx gwkDi 80797 wmcvnx 

Avkivd, 67197 wmcvnx Rvwjj 67476 wmcvnx RvKvwiqv 67615 wmcvnx 

Gbvgyj‡K A ¿̄mn †`wL|’ 

P.W. 109 deposed-  

‘Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 48834 

WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 wmcvt Kvgiæj, 

68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx kvn Avjg‡K A ¿̄ mn 

†`Šov‡`Šwo Ki‡Z †`wL|’  
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No. 321 Sepoy/67597 Md. Shahinur Al-

Mamun. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 
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of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker 

 P.W.104 Havilder Sirajul Islam 

 P.W.359 Faisal Atique Bin Kader, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 Prosecution at the time of placing evidence before us 

adduced the evidence of following witnesses for consideration 

against the Appellant- 

 P.W.66 Naik Asstt. Md. Abdul Quddus 

 P.W.490 Naik Abu Bakkar Siddique and 

 P.W.506 Subader Md. Farid Uddin  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W. 5 deposed that he joined BDR in the year 2007 

from Army. On 25.02.2009 he had his seat in the mid of 

officers row. Darber started at 9 A.M. with the recitation from 

the holy Quran. DG made speech on ‘X¡m i¡a LjÑp§Q£’ and 

thereafter on ‘smuggling’. At one stage D.G. tried to get 

support of the soldiers in support of his deliberation but did not 

find any response. At that moment Sepoy Moyeen and Sepoy 

Kajol entered into Darber with arms from left side of DG. 

Sepoy Moyeen came up on the stage and pointed arms towards 

DG. Under the situation soldiers stood up and there happened a 

hue and cry and soldiers began to run to and fro. He heard firing 

sound. He came to see that BDR personnel were taking exist of 

Darber by breaking down the glass of windows to the north. He 

proceeded towards north field. He happened to meet with RP 

soldiers. He asked them about the occurrence but did not get 

any reply. He also came to see 10/12 soldiers to proceed 

towards Darber Hall with arms. He became afraid seeing their 

mood and went towards east, to the training shed. Among them 

he could identify Sepoy Khandaker Shahadat, the 

condemner/appellant Sepoy Shahin and Sepoy Sajjad. 
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Thereafter he took shelter in a store room of a two storied 

building of Sadar Rifle Battalion. He found storeman Radha 

there. He closed the door of the store room.  

 In cross-examination on behalf of the Appellant Sepoy 

Shahinur-Al-Mamun he stated that he simply referred the name 

of the accused but did not refer the name of his father and 

badge number. BDR personnel did not assault him since he had 

no rank and badge on his wearing apparel. He tried to escape 

himself by his false representation. He denied the suggestion 

that he did not see Shahinur-Al-Mamun at the time of 

occurrence.  

P.W. 66 deposed that on 25.02.2009 he attended Darber. 

At the disturbance in Darber he went out at gate No. 5. Having 

failed to get out he took shelter behind the residence of 

Principal’s Quarter. Thereafter he came back to his office. 

There he found Sepoy Shah-Alam, the condemner/ appellant 

Mamun, Gausul Azam, Shafiqul, Golam Nabi, Moyazzem and 

Faruq to move around with arms and agitated mood. 

In cross-examination on behalf of the Appellant he stated 

that he can’t say whether Shah Alam collected milk and eggs. 
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He did not see any occurrence till 12.0 Clock. He went out 

through gate No. 5. He denied the suggestion that he deposed 

falsely against Shah Alam out of enmity. He denied the 

suggestion that he did not see Shah Alam in Peelkhana on 

25.02.2009. 

P.W.104 deposed that on 25.02.2009 he was in the office 

of 13 Battalion. At about 9.30 A.M. he heard firing sound. 

After 1/1½ hour he came out from office and on his way to tin 

shade room, he came to see on the road in front of soldier mess 

the Appellant 67597 Sepoy Shahin Al Mamun and others 

moving towards Darber.  

In cross-examination of behalf of condemner/appellant, 

he denied the suggestion that immediately after the occurrence 

the Appellant left Peelkhana and went to his house and that he 

deposed falsely. 

P.W.359 deposed that he recorded the confessional 

statement of the Appellant on 01.06.2009 in compliance of the 

Provisions under Section 164 of the Code of Criminal 

Procedure. He identified the confessional statement of the 

Appellant as exhibit 662 and his signature 662/1 series.  
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In cross-examination on behalf of the Appellant he stated 

that the case number as referred in the statement is not his hand 

writing. There is no initial against over writing by pen through. 

The Appellant did not disclose him of any torture. The 

Appellant was kept under the custody of the steno-typist. He 

denied the suggestion that he did not record the confession of 

the Appellant in compliance of Sections 164, 364 of the Code 

of Criminal Procedure.  

P.W.490 deposed that on 25.02.2009 he was on duty in 

Peelkhana. At 9.40 A.M. some BDR personnel entered into cook 

house. Among them, there was Lt. Col. Dr. Anowar, Subeder 

Anowar and Subeder Farid. He dressed Dr. Anowar with the 

dress of cook and sent him to hospital. Afterwards Sepoy 49826 

Shah Alam threatened him to take arms from Kote and in default 

to be dealt otherwise. He saw many BDR personnel with arms. 

Till 22.00 hours he remained in cook house. Lt. Col. Dr. Anowar 

is alive. He left Peelkhana on 26.02.2009. From video footage 

shown to him on 14.09.2009 by I.O. Raunokul, he identified the 

Appellant 67597 Shahinur, 68362 Zakir, 47723 Sekander, 

66665 Golap Shahin, 43968 Shihidur, 63689 Nazrul, 3167 
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Subeder Major Zobayer, 69464 Abdullah Al Mamun, 65552 

Tofazzel. He identified the picture of Sepoy Mamun, Naik 

Sekander, Golap Shahin, Nazrul, Sheikh Jubayer, Tofazzel as 

exhibit CL series. They all were known to him. 

In cross-examination on behalf of Shahin Al Mamun he 

stated that there is no case number and signature of I.O. in the 

picture and also there is no reference of date in support of his 

signature. In the picture of Nazrul and Jubayer two pictures are 

found side by side. In the picture there is also the picture of MP 

Noor. Two pictures of Golam Shahin and Sekander were 

together. Two pictures of Shahin Al Mamun was side by side. 

He deposed before I.O. on 25.08.2009 and 14.09.2009. On 

25.09.2009 he did not claim that he identified on showing the 

picture. On 14.09.2009 he did not refer the name of Tofazzel but 

subsequently he identified him. He and Golap Shahin hailed 

from same Battalion. He cannot say whether Golam Shahin 

sustained injures and admitted to hospital on 25.02.2009. He 

denied the suggestion that the picture was not of accused and 

that the pictures have been pasted and that he cannot say 

wherefrom the picture have been collected.  
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P.W.506 deposed that on 14.09.2009 he was shown 

video-footage and therefrom he identified the Appellant 67597 

Sepoy Shahinur and others. He identified the footage of the 

Appellant as exhibit CLXVIII. 

In cross-examination he admitted that earlier he was 

examined as P.W. 402. He deposed before Rownokul Hoq. At 

that time that he did not refer the name of the accused. He also 

deposed before Kehar Akkando. There also he did not refer the 

name of the accused. There is no reference of case No. in the 

photo. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.5 in his 161 statement referred the named as Sepoy 

Shahin without referring any badge No. He recorded his 

statement on 27.03.2009 and arrested the appellant on 

01.04.2009. Before arrest the appellant was in Peelkhana. He 

recorded the statement of P.W.66 on 03.03.2009. At that time 

the appellant was in custody. He recorded the statement of 

P.W.104 on 02.09.2009 and 04.10.2009. In 161 statement on 

04.10.2009 he did not refer the name of the appellant. The 
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appellant was in custody at the time of above statements. He 

denied the suggestion that P.W.104 was a tutored witness. He 

recorded the statements of P.Ws. 490 and 506 twice. P.W.402 

deposed as P.W.506. He recorded the statement on 25.08.2009. 

On that day he did not refer the name of the appellant. He 

simply identified the photo on 10.09.2009.  At that time the 

appellant was in custody. The appellant was on remand for 5 

days. He denied the suggestion that during remand he took the 

appellant in RAB and TFI cell and obtained the confession by 

oppression. He denied the suggestion that he prepared the photo 

of the appellant by mechanical process.  

The Confessional Statement of Sepoy Md. Shahinur 

Al-Mamun runs as under- 

“B¢j ¢hNa 2004 ¢MËx qa ¢h¢XBl pcl cçl ¢fmL¡e¡u LjÑla B¢Rz 

24.02.09 ¢MËx Bj¡l ¢XE¢V ¢Rmz B¢j fÉ¡lX k¡C e¡Cz B¢j ö¢e ®k, 

¢h¢iæ c¡h£ c¡Ju¡ ¢eu ¢mgmV R¡f¡e¡ quz 25.02.09 ¢MËx clh¡l Efmr 

clh¡l qm k¡C ¢L¿º f¡u O¡ b¡L¡l L¡le Bl e¡ hp b¡L¡u Qm B¢pz 

pL¡m Ae¤j¡e 9.30 O¢VL¡l pju ¢pf¡q£ l¡uq¡e Bj¡L ®j¡h¡Cm Ll hm 

®k, clh¡l qm NäN¡m qµR a¡l Ù»£L clS¡ S¡e¡m¡ hå Ll hp b¡La h¢mz 

Bj¡l h¡p¡l f¡nÄÑC 1ew ®NCVz ®pM¡e j¡C¢Lw Ll ph¡CL h¡p¡ A¢gp qa 

®hl qu AÙ» q¡a ¢ea hmz L¡EL M¡¢m qa ®cMm ®jl ®gmh hm ®O¡oe¡ 

®cuz aMe B¢j ®pƒl ®L¡u¡VÑ¡l N¡XÑ k¡Cz AÙ» J …¢m ®eC J 3ew ®NCV 

k¡Cz ®pM¡e B¢j mÉ¡x e¡uL N¡Ep Hhw ¢pf¡q£ p¡‹¡cL ®c¢Mz c¤f¤l ®hm¡ 
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3ew ®NCV ¢j¢Xu¡l ®m¡LSe Bp N¡Ep pq AeLC ¢j¢Xu¡l p‰ Lb¡ hmz 

B¢j H,¢V,He h¡wm¡u Bj¡cl p¤k¡N p¤¢hd¡l ¢hou Lb¡ h¢mz c¤f¤l 13 

hÉ¡V¡¢mu¡el ®jp M¡h¡l ®Mu d¤¢f M¡e¡l f¡nÄÑ AhÙÛ¡e ®eCz påÉ¡l pju 

B¢j h¡p¡u k¡Cz l¡a h¡p¡aC O¤j¡Cz 26.02.09 ¢MËx 01 ew ®NCV ¢Nu 

®O¡l¡gl¡ L¢lz aMe AeL j¢qm¡ ®Rm ®juL h¡¢ql ®ka ®c¢MA Aafl 

h¡p¡u Qm B¢pz c¤¤f¤ll M¡h¡l M¡C Hhw ¢V¢i ®c¢Mz ¢V¢ia AÙ» Sj¡ ®ch¡l 

®O¡oe¡ öe ®hm¡ Ae¤j¡e 3.00 O¢VL¡l ¢cL ®pƒl ®L¡u¡VÑ¡l N¡XÑ AÙ» Sj¡ 

®cCz ®pe¡h¡¢qe£ La«ÑL 06 ¢Lx ¢jx Hm¡L¡ g¡L¡ Ll¡l ®O¡oe¡ öe ¢hL¡m 

Ae¤j¡e 5 O¢VL¡l ¢cL ¢fmL¡e¡ qa Qm k¡Cz Aafl ¢V¢ia ®O¡oe¡ öe 

01.03.09 ¢MËx ®k¡Nc¡el SeÉ ¢fmM¡e¡u k¡Cz 03.03.09 ¢MËx B¢j ¢ial 

fÐhn L¢lz” 

 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 
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®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence specially in killing 74 persons including 57 army 

officers in Peelkhana as it is evident from the evidence of P.Ws. 

and the confessional statement of the condemner/appellant.  

The learned Deputy Attorney General further submits 

that the P.Ws. 5, 66 and 104 are eye witnesses to the 

occurrence. P.W. 5 saw him at the very outset of the occurrence 

in an unlawful assembly and with arms moving towards Darbar. 

P.W. 66 saw him with arms and agitated mood in an unlawful 

assembly. P.W. 104 has made corroborative statement to P.W. 

5 and further saw him to move towards Darbar on firing. P.Ws. 

490 and 506 identified the condemner/appellant from video 

footage material exhibit CLXVIII. They all were throughly 

cross-examined on behalf of the condemner/appellant but their 

evidence remains unimpeachable. His confessional statement as 

recorded by P.W. 359 finds support of his taking arms and 



 

 

3005 

ammunition from armoury. His confessional statement appears 

voluntary and true and it can be solely based for the impugned 

sentence passed by the trial court against him.    

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the appellant submits that the testimony of P.W. 5 

does not bear any substance. The condemner/appellant hailed 

from 13 Battalion. P.W. 5 admitted in his cross-examination 

that he never served in 13 Battalion. He did not refer the 

Battalion/regiment No/Fathers name of the 

condemner/appellant. He simply referred the name as ‘Sepoy 
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Shahin’ but the condemner/appellant is Sepoy Shahinoor-Al-

Mamun. In the case there are number of BDR personnel named 

–Shahin such as C.S. 72 Sepoy Shahin Sikdar, C.S. 295 Sepoy 

Md. Shahin Imran; C.S.A. 427 Sepoy Golap Md. Shahin. In 

view of the above facts the evidence of P.Ws appears vague, 

unspecified and bears no relevancy to the condemner/appellant. 

Similar is the evidence of P.W. 66. He merely referred the name 

as ‘Mamun’. His evidence also appears as vague, unspecified 

and irrelevant. P.W. 104 although refers the regiment No. but 

he did not refer the battalion No. of the appellant. He did not 

disclose any culpability of the condemner/appellant to any 

offence excepting carrying arms. His evidence was taken into 

consideration against C.S. Accused 294 but he was acquitted. 

P.Ws 490 and 506 claimed to identify from video-footage. But 

both of them named Sepoy Shahinoor, while the 

condemner/appellant is Shahin-Al-Mamun. Their evidence as 

of identifying the condemner/appellant before I.O is 

inadmissible in evidence. None of the witnesses identified the 

condemner/appellant in dock. 
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Mr. S.M. Shahjahan further submits that the confession 

of the condemner/appellant is the product of torture keeping 

him in prolonged police custody for 5 days , as admitted by 

P.W. 359 confession recording Magistrate and as such it is 

neither voluntary nor true and more so it is exculpatory in 

nature. His confession of taking arms and talking before media 

does not constitute any offence as charged for. 

Mr. S.M. Shahjahan also submits that trial court took 

consideration of the confession of co-accused Ibrahim who 

referred the name of accused Sepoy Shahin, not the 

condemner/appellant Shahinur-Al-Mamun and it has no 

relevancy against the condemner/appellant. Moreover, it finds 

no corroboration by any independent witness.  

Mr. Shahjahan lastly submits that prosecution could not 

bring the charge home against the condemner/appellant and trial 

court having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offence and sentenced him 

illegally and it warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The condemner/appellant Sepoy Md. Shahinur Al-

Mamun stated in his confessional statement– 

‘9.30 O¢VL¡l pju ¢pf¡q£ l¡uq¡e Bj¡L ®j¡h¡Cm Ll hm ®k, clh¡l q-

m NäN¡m qµR a¡l Ù»£L clS¡ S¡e¡m¡ hå Ll hp b¡La h¢mz Bj¡l h¡p¡l f¡nÄÑC 

1ew ®NCVz ®pM¡e j¡C¢Lw Ll ph¡CL h¡p¡ A¢gp qa ®hl qu AÙ» q¡a ¢ea hmz 

L¡EL M¡¢m qa ®cMm ®jl ®gmh hm ®O¡oe¡ ®cuz aMe B¢j ®pƒl ®L¡u¡VÑ¡l N¡XÑ 

k¡Cz AÙ» J …¢m ®eC J 3ew ®NCV k¡Cz ®pM¡e B¢j mÉ¡x e¡uL N¡Ep Hhw ¢pf¡q£ 

p¡‹¡cL ®c¢Mz c¤f¤l ®hm¡ 3ew ®NCV ¢j¢Xu¡l ®m¡LSe Bp N¡Ep pq AeLC 

¢j¢Xu¡l p‰ Lb¡ hmz B¢j H,¢V,He h¡wm¡u Bj¡cl p¤k¡N p¤¢hd¡l ¢hou Lb¡ 

h¢mz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 5, 66, 104, 490, 

506 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 5 deposed-  

‘Avwg AviI GKUz DËi w`‡K G¸‡j †`L‡Z cvB 10/12 Rb ‰mwbK A ¿̄ 

mn `ievi n‡ji w`‡K AMÖmi n‡”Q Avwg Zv‡`i fvegywZ© †`‡L fq cvB Ges c~e© 

w`‡K †Uªwbs †k‡Wi w`‡K P‡j hvB| wKQz¶‡bi g‡a¨ †mB mg¯— A ¿̄avix ‰mwbKiv 

G¸‡Z _vK‡j Zv‡`i g‡a¨Kvi wmcvnx L›`Kvi kvnv`vr, wmcvnx kvnxb, Ges 

wmcvnx mv¾v`‡K wPb‡Z cvwi|’ 

P.W. 66 deposed-  

‘`iev‡i MÛ‡Mvj nIqvq 5 bs †M‡U P‡j hvB| †mLvb †_‡K †ei n‡Z bv 

†c‡i wcÖwÝcvj mv‡n‡ei †KvqvUv‡ii wcQ‡b jywK‡q _vwK| c‡i Awd‡m P‡j Avwm| 

†mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg kwdKzj, †Mvjvg bex, †gvqv‡¾g, 

GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ Ae ’̄vh Nyiv‡div Ki‡Z †`wL|’ 

P.W. 104 deposed-  

‘1-1
1
2 N›Uv c‡i fire Kg‡j Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi 

c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i g‡a¨ 

37383 nvwej`vi nv‡Zg Avjx, 39380 nvwej`vi Avgxi û‡mb, 41539 bv‡qK 

gBbyj, 47723 bv‡qK †mKv›`i Avjx, 41584 RvKvwiqv, 67597 wmcvnx kvnxb 

Avj gvgyb, 77074 wmcvnx kvnxbyi, 77714 wmcvnx bvRgyj, 77822 wmcvnx 
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Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z 

†`wL|’ 

P.W. 490 deposed-  

‘mvsevw`K KZ…©K wfwWI wPÎ MZ 14-9-09 Zvwi‡L G,Gm,wc iIbKzj 

n‡Ki †`Lv‡bv g‡Z we‡ ª̀v‡ni Qwe †`‡L Avwg hv‡`i mbv³ Kwi Zviv n‡jb 

67597 kvwnbyi, 68362 RvwKi, 47723 †mKv›`vi, 66665 †Mvjvc kvnxb, 

43968 knx ỳi, 63689 bRiæj, 3167 myt‡gRi †Rvev‡qi, 69464 Ave ỳjøvn 

Avj gvgyb, 65552 †Zvdv¾j û‡mb| 6wU Qwe wmcvnx gvgyb, bv‡qK †mKv›`vi 

†Mvjvc kvnxb, bRiæj, †kL Ryev‡qi †Zvdv¾‡ji Qwe e ‘̄ cÖ̀ k©bx CL wmwiR| 

Giv mK‡jB Avgvi cwiwPZ|’ 

P.W. 506 deposed-  

’14.09.2009 ¢p BC ¢X ¢i¢XJ ®cM¡u ®pM¡e ®b−L  67597 ¢pf¡q£ 

n¡q£e¤−ll 47723 ®p−L¾c¡l, 6320 ¢S¢p J ®qm¡m J 52429 N¡ER¤m BSj ®L 

pe¡š² L¢lz N¡ER¤m ATN H p¡r¡vL¡l ®cuz R¢h ¢fÐ¾V L−l Bj¡−L ®cM¡u R¢h 

®c−M B¢j pe¡š² L¢lz n¡q£e J ®p−L¾c¡−ll R¢h B−NC pe¡š² q−u−Rz ®qm¡−ml 

R¢h hÙ¹¤ fÐcnÑZ£ CLXVII N¡ER¤m BS−jl R¢h hÙ¹¤ fÐcnÑZ£ CLXVIII.’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal filed on behalf of the 

condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.340 Naik/ 48401 Md. Nurul Islam. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.219 JCO Naib Subader Md. Saiful Islam and 



 

 

3017 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –Sepoy Ponir Uddin (C. S.   ) 

  Sepoy Nazmul (C. S.    )  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 219 deposed that on 25.02.2009 he was entrusted to 

distribute the cookeries. At the time of distribution of cookeries 

he heard firing sound. He then asked others to go to Line. He 

came to see 2/3 hundred BDR personnel to plunder arms and to 

express joy. Among them he came to see the 

condemner/appellant 48401 Naik Nurul Islam, 37383 

Habilder  Hatem Ali, 37606 Habilder Kibria, 80811 Sepoy 

Tariqul, 80613 Sepoy Saidure, 78224 sepoy Rashed, 78506 

Sepoy Kalam and 77221 Sepoy Sabey to run towards Darber.  

In cross-examination on behalf of the Appellant he stated 

that Naik Subedar is superior to Habilder. On that day Habilder 

Masud Rana was in charge of cookeries. After coming to unit 
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he remained in mess. He could not make any contact with the 

superiors. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 05.04.2009. Before arrest the 

appellant was in Peelkhana. The appellant was on remand from 

14-20.06.2009 but he did not make any confession. He recorded 

the statement of P.W.219 on 31.08.2009. He was aware of the 

demands of BDR personnel from their discussion. P.W.219 was 

not present in Darbar.  

 

  The confessional statement of co-accused Ponir Uddin 

runs as under- 

“25/02/2009 a¡¢lM A¡¢j N¡XÑ Lj¡ä¡l ¢qp¡h 13 hÉ¡V¡¢mu¡el 

jÉ¡N¡¢Se Hl c¡¢uaÅ ¢Rm¡jz Afl Lj¡ä¡l ¢Rm e¡uL e¤l¦m Cpm¡jz 

A¡jl¡ ®j¡V 8 Se ¢Rm¡jz pL¡m 9.30 O¢VL¡lu 20/25 Se j¤M¡nd¡l£ 

Hp A¡j¡clL ¢S¢Çj Ll ®gmz A¡j¡clL ¢S¢Çj Ll a¡l¡ 2V¡ AÙ» J 

®N¡m¡h¡l¦c ¢eu k¡uz k¡h¡l pju AÙ» 2V¡ ®gla cuz A¡j¡l L¡R b¡L¡ Q¡¢h 

¢cu A¡¢j ®QCe h¡d¡ Ru¢V AÙ» M¤m ®cCz A¡j¡l p¡b k¡l¡ duty ®a ¢Rm 

a¡l¡C AÙ» …m¡ euz A¡¢j HL¢V q¡¢au¡l J 80 l¡Eä …¢m ¢eu m¡Ce Qm 
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A¡¢pz I ¢ce m¡Cel hp b¡¢Lz fll ¢ce 12.00 V¡u q¡¢au¡l J …¢m Sj¡ 

¢cu f¡¢mu Qm k¡Cz”  

The confessional statement of co-accused Sepoy Nazmul 

runs as under- 

“A¡¢j 2006  p¡ml j¡QÑ j¡p ¢Te¡Ccq ®Sm¡ qa  ¢h ¢X A¡l ¢pf¡q£ fc -

k¡Nc¡e Ll  h¡Ca¥m C‹a Q–NË¡j 6 j¡pl VÊ¢ew pÇfæ L¢l Hhw VÊ¢ew ®no 

13 l¡Cgm hÉ¡V¡¢mue Y¡L¡ ¢h ¢X A¡l ®qX ®L¡u¡VÑ¡l hcm£ qC Hhw ®pM¡-

eC A¡¢j AcÉh¢d LjÑla A¡¢Rz Na 25/02/2009 a¡¢lM Q¡C¢eS l¡Cgm 

¢eu pL¡m 9.00 O¢VL¡ qa 13 l¡Cgm hÉ¡V¡¢mue  AÙ»¡N¡l ¢XE¢Va ¢e-

u¡¢Sa ¢Rm¡jz Ae¤j¡e pL¡m 9.30 O¢VL¡l ¢cL 50/60 Se j¤M¡nd¡l£ ¢h 

¢X A¡l ®S¡u¡e AÙ» q¡a ¢QvL¡l ¢cu¡ …¢m L¢la L¢la f¢ÕQj ¢cL qa 

AÙ»¡N¡ll ¢cL A¡p Hhw ®N¡m¡h¡l¦cl Lrl clS¡l mL …¢m L¢lu¡ Hhw 

¢fV¡Cu¡ ®i‰ ®gmz N¡XÑ Lj¡eX¡l q¡¢hmc¡l g¢el E¢Ÿe, e¡uL e§l¦m 

Cpm¡j, ¢pf¡q£ ®j¡Ù¹g¡ L¡j¡m, ¢pf¡q£ j¡qh¤h¤l lqj¡e, ¢pf¡q£ 

¢eS¡jEŸ£e, ¢pf¡q£ L¢ljEõ¡q, ¢pf¡q£ S¡q¡‰£l ®nMpq A¡j¡l N¡XÑ ®f¡-

ØV ¢XE¢V ¢Rmz A¡jl¡ aMe N¡XÑ Lj¡ä¡ll ¢ecÑn AÙ»pq 13 l¡Cgm 

hÉ¡V¡¢mue hÉ¡l¡L A¡¢pu¡ AÙ»pq AhÙÛ¡e L¢lz c¤f¤l 12.00 V¡l ¢cL 

pLmL AÙ» q¡a ®hl qJu¡l SeÉ j¡CL ®O¡oe¡ ®cu¡ quz  A¡j¡l q¡a AÙ» 

b¡L¡u A¡¢j ®hl qC e¡Cz I¢ce l¡al ®hm¡ °p¢eL m¡Cel h¡bl¦j HL¡ 

HL¡ AhÙÛ¡e L¢lz a¡lfl 26/02/2009 a¡¢lM c¤f¤l 2.00 O¢VL¡l ¢cL 
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A¡j¡l q¡a b¡L¡ Q¡C¢eS l¡Cgm¢V A¡¢j 13 l¡Cgm hÉ¡V¡¢mue L¡al 

¢ial l¡¢Mu¡ d¤¢f M¡e¡l ®fRel Ju¡m VfL¡Cu¡ ¢fmM¡e¡ qa ®hl qu k¡Cz 

fl plL¡l£ ®O¡oe¡ öe Na 1/3/09 a¡¢lM ¢lf¡VÑ L¢lm 3/3/09 a¡¢lM 

¢fmM¡e¡l ¢ial fÐhn L¢lz HC A¡j¡l Sh¡eh¢¾cz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 
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occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of co-accused  Sepoy Ponir Uddin and 

Sepoy Nazmul.  

The learned Deputy Attorney General further submits 

that the P.W. 219 is the eye witnesses to the occurrence. He saw 

the condemner/appellant with arms to run towards Darbar. His 

above testimony finds corroboration by the confession of the 

co-accused. It appears from the confessional statement of co-

accused that he took up arms and ammunitions by plundering 

kote and magazine at early hour of the occurrence at 9.30 A.M. 

while Darbar starts. The confession of co-accused being 

supported by the evidence of P.Ws. 219 it bears evidentiary 

value.  

The learned Deputy Attorney General also submits that 

although P.W. 219 is the solitary witness but his evidence 

having consistent, corroborative to the attending fact and 

circumstances of the case to his active participation to the 

occurrence appears trustworthy and can solely be based on in 

view of section 134 of the Evidence Act in committing death of 
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74 persons including 57 army officers in Peelkhana and trial 

Court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, he 

urges to accept the Reference against the condemner/appellant 

under section 302/149 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the testimony of P.W. 

219 is vague and unspecified. He did not identify where he saw 

the condemner/appellant. It is quite unusual and unnatural to 

remember the regiment number of all the accused. This witness 

refers the regiment number of eight BDR personnel including 

the condemner/appellant. His above evidence in view of the 

facts and circumstances of the case appears tutored and 

unreliable and thus among the BDR personnel whom he 

identified  78506 Sepoy Kalam and 77221 Sepoy Sabed have 

not been sent up in charge-sheet and 80613 Sepoy Saidur has 

been acquitted. Uncorroborated solitary testimony of the above 
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prosecution witness can’t be relied upon for convicting the 

condemner/appellant. 

Mr. Md. Aminul Islam further submits that the 

confession of the co-accused is exculpatory in nature and it 

finds no corroboration by any other independent witness and as 

such it can’t be considered as evidence against the 

condemner/appellant. 

Mr. Islam lastly submits that prosecution could not bring 

the charge home against the condemner/appellant and trial court 

having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offence and sentence him 

illegally and it warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 
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D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 
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the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy Ponir Uddin stated in his confessional 

statement- 

“25/02/2009 a¡¢lM A¡¢j N¡XÑ Lj¡ä¡l ¢qp¡h 13 hÉ¡V¡¢mu¡el 

jÉ¡N¡¢Se Hl c¡¢uaÅ ¢Rm¡jz Afl Lj¡ä¡l ¢Rm e¡uL e¤l¦m Cpm¡jz 

A¡jl¡ ®j¡V 8 Se ¢Rm¡jz pL¡m 9.30 O¢VL¡lu 20/25 Se j¤M¡nd¡l£ 

Hp A¡j¡clL ¢S¢Çj Ll ®gmz A¡j¡clL ¢S¢Çj Ll a¡l¡ 2V¡ AÙ» J 

®N¡m¡h¡l¦c ¢eu k¡uz k¡h¡l pju AÙ» 2V¡ ®gla cuz A¡j¡l L¡R b¡L¡ Q¡¢h 
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¢cu A¡¢j ®QCe h¡d¡ Ru¢V AÙ» M¤m ®cCz A¡j¡l p¡b k¡l¡ duty ®a ¢Rm 

a¡l¡C AÙ» …m¡ euz”  

Co-accused Sepoy Nazmul stated in his confessional 

statement- 

“Na 25/02/2009 a¡¢lM Q¡C¢eS l¡Cgm ¢eu pL¡m 9.00 O¢VL¡ qa 

13 l¡Cgm hÉ¡V¡¢mue  AÙ»¡N¡l ¢XE¢Va ¢eu¡¢Sa ¢Rm¡jz Ae¤j¡e pL¡m 

9.30 O¢VL¡l ¢cL 50/60 Se j¤M¡nd¡l£ ¢h ¢X A¡l ®S¡u¡e AÙ» q¡a 

¢QvL¡l ¢cu¡ …¢m L¢la L¢la f¢ÕQj ¢cL qa AÙ»¡N¡ll ¢cL A¡p Hhw 

®N¡m¡h¡l¦cl Lrl clS¡l mL …¢m L¢lu¡ Hhw ¢fV¡Cu¡ ®i‰ ®gmz N¡XÑ 

Lj¡eX¡l q¡¢hmc¡l g¢el E¢Ÿe, e¡uL e§l¦m Cpm¡j, ¢pf¡q£ ®j¡Ù¹g¡ 

L¡j¡m, ¢pf¡q£ j¡qh¤h¤l lqj¡e, ¢pf¡q£ ¢eS¡jEŸ£e, ¢pf¡q£ L¢ljEõ¡q, 

¢pf¡q£ S¡q¡‰£l ®nMpq A¡j¡l N¡XÑ ®f¡ØV ¢XE¢V ¢Rmz A¡jl¡ aMe N¡XÑ 

Lj¡ä¡ll ¢ecÑn AÙ»pq 13 l¡Cgm hÉ¡V¡¢mue hÉ¡l¡L A¡¢pu¡ AÙ»pq 

AhÙÛ¡e L¢lz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. P.W. 219 referred 

above saw him with arms and participating to the occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 219 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 219 deposed-  

‘25/2/09 Zvwi‡L †µvKvwiR weZi‡bi mgq ¸wji kã ïwb| ZLb 

†jvKRb‡K Zv‡`i BDwb‡U P‡j †h‡Z ewj| Abygvb 2/300 BDR m`m¨‡K A ¿̄  

jyUK‡i Dj−vk Ki‡Z †`wL| Zv‡`i g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 37606 

nvwej`vi wKewiqv, 48401 bv‡qK b~i“j Bmjvg, 80811 wmcvnx ZvwiKzj, 

80613 wmcvnx mvB ỳi, 78224 wmcvnx iv‡k`, 78506 wmcvnx Kvjvg, 77221 

wmcvnx Qv‡e`‡K wPb‡Z cvwi|’  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.341 Naik 48611 Sheikh Md. Shahidur 

Rahman. 

Trial court charged him for the offences under Sections 

302/149/201/382/34 and convicted under Sections 302/149/34 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.4 Col. Md. Shamsul Alam Chowdhury 

 P.W.65 Havilder Abu Taher 

P.W.349 Md. Rashed Kabir, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and also 

took consideration of the confessional statement of the Appellant.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the occurrence 

from different sources. The name of the condemner/appellant did not 

appear in the F.I.R.  

P.W.4 deposed that he had his posting at Peelkhana from 

01.02.2009 to 11.03.2009 as sector commander of 44 Battalion. 

Prior to that he was the commander of 18 Rifle as zone commander 

at Rangamati. He was transferred to special security force on 

05.02.2009 but DG, BDR and Dhaka Sector Commander detained 

him for BDR week. 44 Rifle Battalion was entrusted for decoration 
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and arrangement of Darbar Hall on 25.02.2009. He attended Darber 

Hall at 8.00 A.M. on 25.02.2009 and made all arrangement. Darber 

Hall started at 9.00 A.M. with recitation from Holy Quarn. 

Thereafter DG started to deliver his speech. At that time 4/5 

Habilders and Soldiers with a rank of Naik appeared behind him and 

told ‘E¢e J 44 Hl Col E¢eJa¡’ Army officer, Ee¡l¡ HL Rv‡Zi Hhw ®L¡e 

EfL¡l Ki‡e e¡ z 13 hÉ¡V¡¢muel k¡l¡ B¢Rp a¡l¡ Qm hÉ¡V¡wjq‡b| e¨vUvwjq‡b wM‡q 

¢pÜ¡¿¹ ®ehz’ At that time there were 1000/1500 soldiers before him. A 

large number of soldiers left for 13 Battalion. Some JCO’s were 

beside him. He asked Subader Maj. SM Alcher Bir Protick to control 

them and to bring them back but troops went away. Habilder 

Bayazid Uzzaman and Naik Dalil also asked BDR soldiers of 36 

Battalion to come up and at his direction Habilder Kashem, Lokman, 

Faruk, the Appellant Sheikh Shahid, Lance Naik Barek, Lance 

Naik Shamim along with others went away saying ‘Qm k¡C ‡Kv‡_| †Kv‡_ 

¢N‡q hÉhØq¡ ¢ehz’ At that time he came to see Lt. Col. Enayet. 

Commander of 36 Battalion and Col. Mujib beside him. He 

informed Col. Enayet as of going away of his troops. Col. Enayet 

also asked the soldiers to come back and later on followed them. He 

tried to bring back soldiers into the Darber.  
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In cross-examination on behalf of the Appellant Naik 

(48611) Sheikh Shahidur Rahman, he stated that he did not 

depose in any case earlier. There was no departmental 

proceeding against him. But there was a complaint against him 

for the cause of early marriage. He got commission on 

27.06.1986 and joined in BDR on deputation on 6th August, 

2009. On 22.02.2009 at noon for the 1st time he came to know 

of the demands of BDR personal from sector commander. Since 

Sector Commander was a senior to him he had no scope to 

make any opinion over the subject. Darber was scheduled at 8 

A.M. but afterwards it started at 9 A.M. He did not know of 

delay. Except Imam, all the persons present in the Darber Hall 

were with uniform. Sheikh Shahidur Rahman never served 

under him. There was no scope to enter into Darber Hall with 

arms. He cannot say when posting from Army on deputation in 

BDR was started. He tried to manage them who created 

violence in Darber Hall. He requested DG twice to leave Darber 

Hall but DG directed him to control the troops. He conveyed 

the direction of D.G. to Col. Golger, Col. Moazzam, Col. Aftab 

and other officers. He denied the suggestion that for his 
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negligence all the BDR personnel left Darber. He asked 

Subeder Maj. Anser Ali, Habilder Abul Kashem, Habilder 

Lokman Hossain, the condemner/Appellant Naik Sheikh 

Shahidur Rahman, Lance Naik Abul Barek and Lance Naik 

Gias and some others to control the troops. At the initial point 

when he tried to control the BDR personnel they did not ill- 

behaved with him but afterwards they threatened him. He 

denied the suggestion that he is an unsuccessful Army officer. 

On 25.02.2009 there was firing incessant way. He denied the 

suggestion that at the time of crossing the road he had 

altercation with two BDR personnel. No officer of his Battalion 

was done to death. He did not know the condition of J.C.O. He 

took shelter in the residence of Subader Ismail. He did not 

know the wife of Subeder Ismail from earlier. The wife and son 

of Subeder Ismail took him to their bed room. He denied the 

suggestion that he did not know Naik Sk. Sahidur Rahman.  He 

denied the suggestion that the rebellion started at the moment 

when he asked DG to leave Darber. DG was rendering his 

speech over ‘X¡m i¡a LjÑp§Q£’- ‘‘H~ LjÑp§Q£l D×„Z AbÑ k¡l¡ Dnv‡Z Awn 

®eu¢e Zv‡`i‡KI miÉ¡wn ®cu¡ n‡q‡Q Hhw h¡L£ AbÑ BDR Hl LmÉ¡e hÉhq¡l 
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Ll¡ n‡ez’’ DG had his chair on the stage. On the back of the stage 

none was there behind the screen. He denied the suggestion that 

rebellion started at the point when he asked to catch hold soldiers 

who made firing. He cannot say whether DG went to Army 

headquarter shifting Darber for an hour. The Appellant Sheikh 

Shahidur Rahman was the member of 13 Battalion. He can’t say his 

personal number, but he had his long beard. He identified him with 

his name badge. After detaining Sepoy Moyeen was with arms. To 

south-west corner of Darbar Hall there were 1000/1500 BDR 

personnel. He can’t say of which Battalions but the soldiers of 13 

and 36 Battalions were also there. The Appellant Sheikh Shahidur 

Rahman was in the Darber on 25.02.2009. Shahidur Rahman leaded 

the soldiers of 13 and 36 Battalions towards magazine. He was an 

eye witness in respect of the Appellant Shahidur Rahman.  

P.W.65 deposed that on 25.02.2009 he was the guard 

commander at gate No.3 of Peelkhana. Gate was closed at 9.30 A.M. 

All R.P. went away keeping the gate under lock. Field security 

personnel were also went away. He came to see many personnel to 

run. About 15/20 BDR members came towards gate No.3 with arms 

and making fire in front of canteen of 13 Battalion. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ki‡Z Ki‡Z’. Three 
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rebellions came down from the vehicle and assaulted him, 

asked him for arms and in default threatened his life. He 

informed them that arms was taken away by the previous party. 

Thereafter they left him. Among them he could identify Naik 

Subader Helal, Habilder Rahman, Naik Zia, Sepoy Ali Forhad, 

Azad, Lance Naik Gausul, Sepoy Akbor, Lance Naik Harun, 

Habilder Kashem, Bayzed, the Appellant Naik Shahid and 

Sepoy Riaz. They ran away from Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the Appellant he stated 

that he joined in BDR in 1981. The pickup was of 36 Battalion. 

He could not resist anyone. They assaulted him. He denied the 

suggestion that he was encouraging the rebellion and that he did 

not see anything and that he deposed falsely.  

P.W.349 is the recording Magistrate of the confessional 

statement of the Appellant. He deposed that he recorded the 

confessional statement of the Appellant on 10.04.2009 in 

compliance with the Provisions under Section 164 of the Code 

of Criminal Procedure. He identified the confessional statement 

of the Appellant as exhibit 531 and his signature 531/1 series.  
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In cross-examination on behalf of the Appellant he denied the 

suggestion that he did not appraise column 5 to the Appellant before 

recording his statement and that he did not make any certificate that 

the confessional statement of the Appellant was voluntary. He 

reiterated that the Appellant did not complain of any torture.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated that 

the appellant was arrested on 22.03.2009. He denied the suggestion 

that he arrested the appellant on 21.03.2009 and recorded 161/164 

statements on the same day. At the time of occurrence P.W.4 was the 

commanding officer of 44 Battalion and at that time the appellant 

was in 13 Battalion. He can’t say whether P.W.4 made interview 

before media on 26.02.2009 coming out from Peelkhana. He took 

over the charge of investigation on 01.03.2009 and perused the diary 

of previous I.O.  13 Battalion was to the south-east and 44 Battalion 

was to the north-east of Darbar. P.W.4 deposed of the appellant but 

he did not depose before him his regiment No. P.W.65 referred the 

regiment No. of the appellant in his 161 statement but he can’t say 

whether he referred the regiment No. of the appellant in 164 

statement. He denied the suggestion that he implicated the appellant 

in C.S. falsely.  
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The Confessional Statement of Sheikh Md. Shahidur 

Rahman runs as under- 

“MZ 25.02.09 Bs ZvwiL 13, ivB‡dj& e¨vUvwjqv‡bi ev‡¯‹U MÖvD‡Û, 

Qvwgbv †Lvjvi `vwqZ¡ wQj Avgvi| 13, ivB‡d‡ji Avjdv †Kv¤úvbxi bv‡qK Av: 

AvwRR Avgv‡K †jvK bv †`Iqvq Avwg Qvwgqvbv Lyj‡Z cvwi bv Ges †m †Kv¤úvbxi 

ˆmwbK jvB‡b G‡m Avwg NygvB| ZLb mKvj 7.30 Uv| AvbygvwbK mKvj 9.30 

Uvq wmcvnx gvmyg Avgv‡K Nyg †_‡K †W‡K e‡j I Í̄v` dvqvi n‡”Q ZvivZvwi 

D‡Vb| ZLb Avwg DwV Ges ¸wji kã ïwb| 10/15 wgwbU ci dvqvi GKUz nvjKv 

n‡j nvwej`vi Avjg Avgv‡`i †Kv¤úvbx jvB‡bi bx‡P G‡m euvwk w`‡q e‡j evP‡Z 

PvB‡j †nj‡gU cÖ‡mm c‡o bx‡P Avm| †Kv‡Z hvI A ¿̄ bvI Avwg© Xz‡K †M‡Q|  

Avwg mn A‡b‡KB ZLb †nj‡gU cÖ‡mm c‡i bx‡P bvwg| wKš‘ cÖPÛ †Mvjv¸wji 

Kvi‡b mvg‡b AvMv‡Z bv †c‡i gmwR‡`i mvg‡b A‡cÿv Kwi| ¸wj GKUz Kg‡j 

Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc †bB, g¨vMvwR‡b wM‡q 120 

ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj _v‡K| bv‡qK `wji Avgvi GKwU 

g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 36 e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq 

cwðg cv‡k¦© hvB| ZLb `wÿb w`K †_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 

4 Zjvq DVvi ci GKRb nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg 

wQj bv| `wÿb w`K †_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk 

dvqvi Kwi| eªvk dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U P‡j 

Avwm| Avmvi ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| wmcvnx wRqvDj 
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nK (13 wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib AvR GKwU ¸wj mwVK 

RvqMvq LiP K‡iwQ| 10/15 wgwbU wmcvnx gvmyg, jv: bv: kwd‡Ki mv‡_ KvVvj 

evMv‡b e‡m _vwK| Zvici 3 bs †MB‡U hvB| wM‡q wU.wf †`wL| ZLb m`i 

†Kv¤úvbxi bv‡qK wRqv e‡j ÔÔ gy‡L Kjv w`‡q e‡m †_‡Kv bv, Wvj fv‡Zi K_v I 

wbe©vP‡bi K_v wKQz wgwWqv‡K ej| Avwg wgwWqvi mv‡_ K_v ej‡Z A¯̂xK…wZ 

Rvbv‡j †m›Uªvj Avi wci bv‡qK kixd †Uwe‡ji Kvco w`‡q gyL †e‡a †`q Ges 

e‡j GLb †KD wPb‡Z cvi‡e bv| ZLb Avwg Rvbvjvi wfZi w`‡q wgwWqvi mv‡_ 

K_v ewj| Avgvi K_v cQ›` bv nIqvq kixd Avgv‡K av°v w`‡q mwi‡q w`‡q 

wb‡RB K_v e‡j| ZLb Avwg KvVvj evMv‡b wM‡q e‡m _vwK| 2/3 wgwbU e‡m 

ˆmwbK †g‡m hvB| bv Í̄v LvB| bv Í̄v †L‡q KvVvj evMv‡b Avwm| Avgvi †Kv¤úvbxi 

wmcvnx byiæ Avgv‡K e‡j I Í̄v` Gw`‡K Av‡mb| †m Avgv‡K e‡j †g‡m GKRb 

Awdmvi Av‡Q Zv‡K evPv‡Z n‡e| ZLb AvwgI byiæ wM‡q †`wL Awdmvi Av‡Q| 

ZLb Avwg GKwU Mvox wb‡q G‡m H Awdmvi‡K ¯̂U© w`‡q †KvqvU©vi Mv‡W© wbivc‡` 

cvVv‡q †`B| Zvici Avwg 3 bs †MB‡U wWDwU Ki‡Z Avwm| 4 Uv 4.30 Uv ch©šÍ 

wWDwU Kwi| Zvici jvB‡b hvB| ev‡Zi Lvevi †L‡q I bvgvR c‡i ivZ 8 Uv| 

8.30 Uvq jvB‡bi bx‡P KvVvj Zjvq Avwm| Ges wmcvnx gvmy` j¨v: bv‡qK kdx 

G‡`i mv‡_ e‡m ivZ KvUvB| dR‡ii AvRv‡bi ci jvB‡b P‡j hvB| wM‡q bvgvR 

c‡i bv Í̄v †L‡q Nywg‡q cwo| D‡jøL¨ Avgvi mv‡_ e‡m _vKv gvmyg j¨v: bv‡qK mdx 

Giv A ¿̄ mw¾Z wQj| 10 Uvi w`‡K Nyg †_‡K DwV| †cvlvK c‡o A ¿̄ nv‡Z wb‡q 

3 bs †MB‡U P‡j hvB| wM‡q wU.wf †`L‡Z _vwK| †mLv‡b Avwg 13 ivB‡d‡ji 
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nvwej`vi Zv‡ni I j¨v: bv‡qK GKivg, Avi wci bv‡qK kixd mn A‡b‡KB A ¿̄ 

nv‡Z wWDwU‡Z †`wL| BZg‡a¨ GKwU wcK Avc Mvox (we.wW. Avi Gi Mvox) 

Av‡m| Avgiv †ei n‡q wW,G,wW ‡ZŠwn` mn ‡gvU 5 Rb‡K H Mvox‡Z †`wL| ZLb 

wW,G,wW †ZŠwn` mv‡ne e‡j Avgiv hgybvq hvw”Q, †Zvgiv wVKg‡Zv wWDwU Ki| H 

5 R‡bi 1 Rb wmcvnx gvBb Avgv‡K e‡j I Í̄v` Avgvi hgybvq hvw”Q `vex `vIqv 

wb‡q| †`vqv Ki‡eb hv‡Z fvjfv‡e wd‡i Avwm| ZLb wU,wfi †Nvlbv Abyhvqx 

Avgiv e¨v‡Uwjqv‡b hvB| nvwej`vi †gRi Avwgbyj Bmjvg| Avgv‡`i dj Bb 

Kivq| my‡e`vi †gRi hyev‡qi mn mK‡jB Avgiv †KvqvU©vi Mv‡W© A ¿̄ Rgv †`B| 

Avwg A ¿̄ Rgv †`Iqvi mgq wmcvnx Kvgiæj, wmcvnx gvmyg, j¨v: bv‡qK kwd, 

bv‡qK †gvK‡jQ, nvwej`vi bRiæj †KI A ¿̄ Rgv w`‡Z †`wL| A ¿̄ Rgv w`‡q 

jvB‡b P‡j Avwm| ZLb mgq ỳcyyi 2.00 ev 2.30 Uv n‡e| mÜ¨vi w`‡K A_©vr 

gvMwi‡ei bvgv‡Ri mgq †Kv¤úvbxi wmwKD nvwej`vi †kL wejøvj, nvwej`vi mvËvi 

Av‡m| Av‡jvPbv Kwi wKfv‡e †Kv_vq _vKe †gm †_‡K Lvevi wb‡q G‡m LvB Ges 

jvB‡b NygvB| 27.02.09 mKvj 7.00Uvi w`‡K cywjk G‡m e‡j Avcbviv wcwU 

nvIjv‡Z bx‡P Av‡mb| Avgiv bx‡P Avwm| Avgv‡`i dj Bb Kivq Ges wR,wW Avi 

nvmcvZv‡j wb‡q hvq| Ges Avgv‡`i 2q Zjvq iv‡L| Avwg wM‡q †`wL A‡bK 

wewW Avi m`m¨ †mLv‡b Av‡Q| 9.00 Uvi w`‡K ïb‡Z cvB †h, ¯̂ivóª gwš¿ Avm‡e| 

Avgv‡`i D‡Ï‡k¨ K_v ej‡e| AvbygvwbK 10 Uvi w`‡K gš¿x g‡nv`q Av‡m Ges 

K_v e‡j P‡j hvq| 5/6 w`b nvmcvZv‡jB _vwK| Zvici Avgv‡`i‡K †iKW© wewìs 



 

 

3042 

G wb‡q hvq| GLv‡b 2/3 w`b _vwK Ges GLvb †_‡KB Avgv‡K 5/4/09 Bs ZvwiL 

jvjevM _vbvq wb‡q hvq| GB Avgvi Revbew›`|” 

 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 
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is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant.  

The learned Deputy Attorney General further submits 

that both the P.Ws. 4 and 65 are eye witnesses to the 

occurrence. P.W. 4 saw the condemner/appellant to leave 

Darbar at the call of the rebellions defying the commands of the 

commandants and vowed to take step taking arms from 

armoury – ‘Pj hvB, †Kv‡_ (A ¿̄vMvi) hvB| †Kv‡_ wM‡q A ¿̄ wbe|’ He 

reiterated is his cross-examination that the condemner hailed 

from 13 Battalion and further reiterated – ‘Avwg †kL knx‡`i e¨vcv‡i 

Pv¶zl mv¶x|’ P.W. 65 also saw the condemner/appellant in an 

unlawfully assembly and to appear at gate No. 3 demanding 

arms from him. The confessional statement of the 

condemner/appellants finds support from the prosecution 

witnesses. His confession appears inculpatory, voluntary and 

true. It can solely based for impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 
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persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.  

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of the appellant submits that in the midst of 

horrific situation as it appears from the facts and circumstances 

of the case, his calim of identification of the 

condemner/appellant appears unreliable, unacceptable and that 

inspires no confidence. He admitted in his cross-examination 

that he did not know his regiment No. but identified him with 

his ‘name badge’ which was quite impracticable. Besides, there 

appears no corroboration of his above testimony. His evidence 

does not disclose any culpability of any offence he was charged 

for. He merely saw him to leave Darber saying to go towards 

kote. In fact, his evidence bears no substance. The evidence of 

P.W. 65 also does not bear any substance. He merely claims to 
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identify the condemner/appellant among the BDR personnel 

who appeared at gate No. 3 and demanded arms from him. His 

evidence appears vague and unspecified. No specification as to 

the action of the condemner/appellant among 38/39 persons 

who allegedly appeared in 3 groups. His identification to the 

condemner/appellant is also not proper. He neither referred his 

Battalion nor regiment No. He referred the name ‘Naik Shahid’ 

but the condemner/appellant is Sheikh Md. Shahidur Rahman. 

Mr. Md. Sanowar Hossain further submits that although 

the confession of the condemner/appellant is inculpatory in 

nature but it is neither voluntary nor true and it can’t be 

considered as evidence against the condemner/appellant. 

Mr. Hossain lastly submits that prosecution could not 

bring the charge home against the condemner/appellant and trial 

court having failed to weigh and assess the evidence on record 

and erroneously found him guilty of the offence and sentenced 

him illegally and it warrants necessary interference and as such 

the Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The condemner/appellant Naik Sheikh Md. Shahidur 

Rahman stated in his confessional statement– 

‘¸wj GKUz Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc 

†bB, g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj _v‡K| 

bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 36 

e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg cv‡k¦© hvB| ZLb `wÿb w`K †_‡K 

jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 4 Zjvq DVvi ci GKRb nvwej`vi 

†`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj bv| `wÿb w`K †_‡K jvB‡bi 

wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk dvqvi Kwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 4 and 65 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 4 deposed-  

‘ZLb Avgvi mvg‡b †_‡K nvwej`vi ev‡qRx` D¾vgvb I bv‡qK `wjj 

wPrKvi K‡i e‡j 36 G hviv AvwQm ZvivI P‡j Avq| Zv‡`i wb‡ ©̀k gZ nvwej`vi 

Kv‡kg, †jvKgvb, dvi“K †kL knx` j¨vt bv‡qK ev‡iK I j¨vt bv‡qK kvgxg mn 

Aci GKwU Ask Avgvi mvg‡b †_‡K P‡j hvq H mgq wPrKvi K‡i e‡j Pj hvB 

†Kv‡_ (A ¿̄vMvi) hvB| †Kv‡_ wM‡q e¨ve ’̄v wbe|’ 

P.W. 65 deposed-  

‘25-2-09 wcjLvbvi 3bs †M‡U Avwg MvW© KgvÛvi wQjvg| 9
1
2 Uvq †MU 

eÜ K‡i †`q| Avi wc Gi mevB Zvjv‡g‡i P‡j hvq| field security Gi 

†jvKI P‡j hvq| A‡bK‡K †`ŠovB‡Z †`wL| 15/20  Rb wewWAvi m`m¨ 13 

e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 

10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs †M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx 

†b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg 

ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, 

nvwej`vi ingvb, bv‡qK wRqv, wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj 

wmcvnx AvKei, j¨vÝ bv‡qK nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` 

wmcvnx wiqvR‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 
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the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.386  Sepoy/77380 Md. Mohsin Ali. 

Trial court charged him for the offences under Sections 

302/149/34/382 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha 
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 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.40 Havilder Babul Meah 

 P.W.75 Lance Naik Asstt. Ajit Kumar Singha 

 P.W.358 Md. Mohenul Hassan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Mollik over mobile. Gofran 

Mollik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 
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personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their order. The 

rebellions took him out of the residence along with his family 

members and confined them in quarter guard. From quarter 

guard he came to see the BDR personnel to scold them and they 

all were with arms. Among the said BDR personnel he could 

identify the condemner/appellant Sepoy Moshin along with  

Subeder Whalilullah, Habilder Shahabuddin, Havilder Sirajul, 

Lance Naik Ekram, Lance Naik Rezaul, Sepoy Rezaul, Sepoy 

Shamim Al Mamun, Sepoy Quamruzzaman, Sepoy Sohel,  

Sepoy Emran, Sepoy Soleman, Sepoy Shakhil, Sepoy Mazaher, 

Sepoy Goutam Dey, Sepoy Harun or Rashid, Sepoy Tariqul, 

Sepoy Sayed, Cook Millon, Cook Karim, Cook Shahidullah and 

Cook Safiqul.  

In cross-examination on behalf of the Appellant, he 

stated that he worked in BDR from 2006 to September 2008 

and returned to army for going U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to Army in November 
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2009. He had no duty in Peelkhana on the date of occurrence. 

4/5 rebellions took him away at the point of arms. He had no 

talk with Lutfor Rahman. He did not see the killing of Lurfor 

Rahman but he saw them who were taking him away. In the 

prison cell of the quarter guard, he along with 50/60 person 

including women and children were confined. While he was 

taken in the prison cell they were 8/10 in number. Afterwards it 

increased to 50/60. It was put under the shade of cloth so that 

officers could not be seen. He denied the suggestion that since 

there was a shade he could not see anything or identify the 

Appellant. He denied the suggestion that the Appellant 

sustained injury on his back and he bears that mark of injury till 

now. He can’t say whether the Appellant was admitted in BDR 

Hospital and afterwards Red Crescent Hospital. He told before 

the media the name of the person whose name he has deposed. 

He denied the suggestion that on the date of occurrence he was 

an unwarranted person in Peelkhana and that he deposed 

falsely.  

P.W. 40 deposed that on 25.02.2009 at 7.00 A.M. he was 

on duty as guard commander in the residence of DG. He took 
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over the charge from guard commander Rezaul. Naik Hasmat, 

Naik Sanaullah, Lance Naik Mostafa, Sepoy Ershad, Sepoy Zia, 

Sepoy Mobin, Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, 

Hafiz, Monju were on duty with him. He posted them at three 

corners. DG came out form residence at 8.00 A.M. and went 

towards Darber at 8.50 A.M. At about 9.30 A.M. he heard 

firing from the side of Darber. He alarmed the guards. He tried 

to communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, the condemner/appellant Md. 

Mohsin  Ali  along with Sepoy Selim Reza, Sepoy Obaidul, 

Sepoy Ibrahim. Sepoy Altaf, Sepoy Habib, Sepoy Shahin,  

Habilder Jashim some others 10/15 BDR personnel came at the 

residence of DG. At his protest Salim Reza fired pointing him. 

He sustained injury on his heel. He fell on the earth. They 

entered into the residence of DG on firing. After a while he 

heard a hue and cry and firing sound inside the residence. 

In cross-examination on behalf of Appellant, he stated 

that he deposed before I.O. on 01.06.2009. He was with 

uniform in the guard room. He did not get back his uniform 

from hospital. Before firing he lay down and thereafter they 
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fired on him. He denied the suggestion that he did not depose 

before I.O. that he heard out cry from the residence of DG. 

None of the guards sustained any fire injury. I.O. did not ask 

him in Holy Family Hospital. He showed his treatment paper to 

I.O. He denied the suggestion that in the injury certificate there 

was no reference that he sustained injury. He denied the 

suggestion that since his medical papers were forged I.O. did 

not receive all those papers. He denied the suggestion that his 

medical report is false and that he did not sustain any injury. 

Hospital authority shifted him to BDR hospital. He denied the 

suggestion that since he had complicity to BDR carnage he was 

not provided with any treatment. He denied the suggestion that 

he did not see the accused to enter into the residence of DG and 

that he deposed falsely.  

P.W.75 deposed that on the date of occurrence he went to 

24 Rifle Battalion. While he was in his work in the office he 

heard 2/3 rounds firing. Meanwhile he also came to know from 

the shouting of BDR personnel in front of Line that there 

happened firing in Darbar. He got afraid and came down on the 

ground floor and on the way to toilet he came to see some BDR 
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personnel to go through towards east from west to the D.G’s 

Banglow from the west with agitated mood. He could identify 

those BDR personnel. Among them he could identify the 

condemner/appellant Sepoy Md. Mohsin Ali, Subedar Maj. 

Gofran Mollik, Naik Subedar Md. Islam Uddin, Sepoy Md. Al 

Masum, Sepoy Md. Shahimul Alam, Sepoy Gautam Deb, and 

Sk. Masum of Chittagong sector.  

In cross-examination on behalf the condemner/appellant 

he stated that he had no enmity with the rebellions who were 

going towards the residence of D.G.. He did not ask those 

rebellions about firing in Darber. He can’t say whether any one 

fired towards the office of 24 Rifle Battalion. His office was on 

the 2nd floor. On the same floor there was the room of 

Commandant and Deputy Commandant. On the date of 

occurrence there were 15/16 clerks in the office. Havilder 

Assistant Ashraf was also in the office when he heard firing. He 

did not find D.A.D. and 2I.C. in the office. The room of the clerk 

was opened. He can’t say whether the room of the officers were 

opened. On 2nd floor there was a washroom of the officers but 

not for the clerks. Lt. Col. Lutfor Rahman was the Commandant 
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of 24 Rifle Battalion and Maj. Shah Alam was the Deputy 

Commandant. Maj. Maksud was the operation officers. DAD 

was Nurul Huda and Maj. Shah Alam are alive but Maj. 

Maksudul died in the occurrence. On the date of occurrence he 

was with uniform. On the occasion of the Darber the soldiers had 

to put on uniform and cap. He stood beside a pillar. He denied 

the suggestion that from the side of the pillar he could not 

recognize the rebellions having cap as uniform. He left 

Peelkhana on 26.02.2009 at about 3.30. He denied the 

suggestion that the Appellant Sepoy Mohsin sustained injury at 

9.30 just coming out from Darber and later on he took treatment 

in BDR and Red Crescent hospital. He denied the suggestion 

that he could not identify Appellant and that he deposed falsely.  

P.W.358 Md. Momenul Hassan, the recording Magistrate 

of the confessional statement of the Appellant Sepoy Md. 

Mohsin Ali. He identified the confessional statement of the 

Appellant exhibit 644 and his signature exhibit 644(1) series. In 

cross-examination he stated that in column ii there is over 

writing. He denied the suggestion that he did not make 
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understanding all to the Appellant. He denied the suggestion 

that the Appellant did not make any confession.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he did not appraise anything to the appellant 

and that the appellant did not make any confession.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 22.04.2009 and took him on 

remand for 5 days. He denied the suggestion that he obtained the 

confession of the appellant under coercion.  

The Confessional Statement of the condemner/appellant 

Sepoy/77380 Md. Mohsin Ali (C.S.A.386) runs as under-  

“Avwg  9/07/2006 Bs‡iRx mv‡j  we,wW, Avi  G †hvM  w`B| PÆMªv‡g 

†Uªwbs †k‡l we,wW, Avi m`i `ß‡i  Avgvi †cvwós  nq|  GLb n‡Z we,wW, 

Avi m`i `ß‡i  Kg©iZ  AvwQ|  25/02/2009 Bs‡iRx mKvj Abygvb 

†cŠ‡b bqUvi w`‡K `ievi  n‡j  hvB| `ievi n‡j  gvS  eivei  `w¶b 

cv‡k †d¬v‡i  ewm| GKRb we,wW, Avi m`m¨ wW,wR, mv‡n‡ei  e³Zvi 

gvS Lv‡b wW,wR, mv‡n‡ei  evg  w`‡Ki  `iRv w`‡q  A ¿̄ mn `ievi n‡j 

cÖ‡ek Ki‡j ‰n‰P  ïi“  n‡q hvq| A‡b‡Ki mv‡_  AvwgI `ievi 

nj†_‡K †ei n‡q †`Š‡o  Avgvi  24 e¨vUvwjq‡bi jvB‡b  P‡j hvB|  

Avwg BDwbd‡gi  kvU© cvwë‡q  K¨v‡gv ‡MwÄ c‡i bx‡P †b‡g G‡m †`wL  

A‡bK we,wW, Avi  A ¿̄ nv‡Z †`Šov‡`Šwo KiwQj| wmwo‡Z K‡qKRb  

A ¿̄avix ‰mwbK  Avgv‡K  A¯G  nv‡Z wb‡Z  e‡j|  ZLb  Avwg †m›Uªvj 

†KvqvU©vi  Mv‡W©  hvB  Ges B †Kv¤cvbxi †KvZ n‡Z GKwU  ivB‡dj  
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wbB|  Zvici  24 e¨vUvwjq‡bi g¨vMwR‡b wM‡q  50 ivDÛ ¸wj  wbB| 

ivB‡d‡j ¸wj †jvW K‡i K‡qK ivDÛ duvKv  ¸wj Kwi|  Avwg  4 bs †M‡U  

hvIqvi c‡_  wmcvnx  gvndzR‡K cyKzi cv‡i  cvwK©i  Kiv  GKUv  mv`v 

Mvoxi  KuvP fvsM‡Z †`wL|  Avwg  H Mvoxi Uvqv‡i ỳBwU  ¸wj Kwi|  

Avgvi  24 e¨vUvwjq‡bi  wmcvnx   Ry‡qj I wmcvnx  Avj  gvgyb MvwowU‡Z  

AvMyb  awi‡q †`q|  mKvj Abygvb  10.00Uvi w`‡K wW,wR,  mv‡n‡ei  

evmvi w`‡K hvB| wW,wR  mv‡n‡ei  evmvq  Xy‡K  7/8 Rb ‰mwbK‡K †`wL|  

Zviv wW,wR  mv‡n‡ei evmv  fvsPyi KiwQj|  Avwg  wmwo w`‡q †`vZjvq  

D‡V †Uwj‡dvb jvBb  wew”Qbœ K‡i  w`B| Avwg WªBs  i“‡gi  wUwf‡Z  

¸wj  Kwi| †Uwe‡ji  Wªqvi  Ly‡j GKwU †gvevBj †c‡q †fs‡M †dwj|  

nVvr K‡i  Avgvi  wc‡V  GKwU  ¸wj  jv‡M|  ZLb  Avwg wb‡R  2q  Zjv 

n‡Z  bx‡P †b‡g  Avwm|  HLv‡b  24 e¨vUvwjq‡bi  nvwej`vi  Rmxg‡K  

A ¿̄ mn †`L‡Z cvB|  Avwg  Avgvi A ¿̄ I  ¸wj  Zv‡K  w`B| iv¯—v w`‡q 

bxj i‡Oi wcKAvc hvIqvi mgq  MvwowU  _vgvB| WªvBfvi Mvox‡Z  K‡i  

Avgv‡K we,wW,Avi  nvmcvZv‡j †cŠ‡Q †`q| we,wW, Avi nvmcvZvj †_‡K  

Avgv‡K  nwj  d¨vwgwj  nvmcvZv‡j  wb‡q hvq| nwj d¨vwgwj  nvmcvZv‡j  

_vKve¯nvq  wU, wf, mvsevw`K‡`i mv‡_ K_v  ewj| GB  Avgvi 

Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 
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furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant.  

The learned Deputy Attorney General further submits 

that P.Ws. 24, 40 and 75 all are eye witnesses to the occurrence. 

P.W. 24 saw the condemner/appellant from quarter guard in an 

unlawful assembly along with others having armed and to abuse 

them. P.W. 40 saw him to enter into D. G’s Banglo forcibly and 

he fired on him and caused him injured. P. W. 75 also saw him 

to move towards D.G’s Banglo having armed. The testimonies 

of P.Ws. 40 and 75 are corroborative to each other. The 

confession of the condemner/appellant has been supported by 
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the above testimonies of P.Ws. P. W. 358, the confession 

recording Magistrate certified his confession as voluntary. The 

confession of the condemner/appellant thus appears 

inculpatory, voluntary and true and it can solely be based for 

the impugned order of conviction and sentence to the 

condemner/appellant.   

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that P.W. 24 

admittedly was confined in prison cell of quarter guard and 

there was a shade of cloth so that the officers could not be seen. 
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In view of the above facts his identifying the 

condemner/appellant along with 23 others is highly 

impracticable and unreliable. Moreover, he did not refer the 

regiment number of the condemner/appellant and did not 

identify him in dock. The evidence of P.W.40 does not find any 

corroboration. Admittedly as many as 13 co-guards were with 

him. But none appeared to support his above testimony. 

Although he claimed of sustaining injury by fire arms but no 

papers were seized by I.O. and produced before the Court. He 

also did not refer the battalion and regiment number of the 

condemner/appellant and did not identify the 

condemner/appellant in dock. His rebellion as appears 

unreliable and unworthy of credit. The evidence of P.W.75 does 

not bear any substance. His claim of identification from toilet 

also appears unreliable. He also did not depose of any 

culpability of the condemner/appellant but merely saw him with 

arms and agitated mood.  

Mr. Islam also submits that P.W.654 investigation officer 

admitted in his cross-examination that in 164 statement of 

Hashimuddin there is a reference of 77380 Mohsin Ali 
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(condemner/appellant) as to admission in the hospital having 

his bleeding injury and as such the claim of P.W.75 as to see 

the condemner/appellant with arms and in agitated mood does 

not stand.  

Mr. Islam further submits that the confession of the 

condemner/appellant is no confession at all. He did not confess 

of causing death to anyone. It is apparent from his statement 

under Section 342 of the Code of Criminal Procedure that his 

confession was obtained under coercion and duress and thus it 

bears no evidentiary value.  

Mr. Islam the learned Advocate also submits that the 

appellant was taken on remand  for 5 days and he was put under 

inhuman physical and mental torture and obtained the 

confessional statement on duress and coercion and that it has no 

corroboration with the evidence of the P.Ws. and that in view of 

the above facts the confession of the appellant appears not 

voluntary and true and can’t be taken in to consideration as 

evidence and as such the Reference as against him is liable to 

be rejected and the Crl. Appeal/Jail Appeal filed on his behalf 

be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The condemner/appellant Sepoy 77380 Mohsin Ali stated 

in his confessional statement– 

‘A‡b‡Ki mv‡_ AvwgI `ievi nj†_‡K †ei n‡q †`Š‡o  Avgvi  24 

e¨vUvwjq‡bi jvB‡b  P‡j hvB|  Avwg BDwbd‡gi  kvU© cvwë‡q  K¨v‡gv ‡MwÄ c‡i 

bx‡P †b‡g G‡m †`wL  A‡bK we,wW, Avi  A ¿̄ nv‡Z †`Šov‡`Šwo KiwQj| wmwo‡Z 

K‡qKRb  A ¿̄avix ‰mwbK  Avgv‡K  A¯G  nv‡Z wb‡Z  e‡j|  ZLb  Avwg 

†m›Uªvj †KvqvU©vi  Mv‡W©  hvB  Ges B †Kv¤cvbxi †KvZ n‡Z GKwU  ivB‡dj  wbB|  

Zvici  24 e¨vUvwjq‡bi g¨vMwR‡b wM‡q  50 ivDÛ ¸wj  wbB| ivB‡d‡j ¸wj 

†jvW K‡i K‡qK ivDÛ duvKv  ¸wj Kwi|  Avwg  4 bs †M‡U  hvIqvi c‡_  wmcvnx  

gvndzR‡K cyKzi cv‡i  cvwK©i  Kiv  GKUv  mv`v Mvoxi  KuvP fvsM‡Z †`wL|  Avwg  

H Mvoxi Uvqv‡i ỳBwU  ¸wj Kwi|  Avgvi  24 e¨vUvwjq‡bi  wmcvnx   Ry‡qj I 

wmcvnx  Avj  gvgyb MvwowU‡Z  AvMyb  awi‡q †`q|  mKvj Abygvb  10.00Uvi 

w`‡K wW,wR,  mv‡n‡ei  evmvi w`‡K hvB| wW,wR  mv‡n‡ei  evmvq  Xy‡K  7/8 Rb 

‰mwbK‡K †`wL|  Zviv wW,wR  mv‡n‡ei evmv  fvsPyi KiwQj|  Avwg  wmwo w`‡q 

†`vZjvq  D‡V †Uwj‡dvb jvBb  wew”Qbœ K‡i  w`B| Avwg WªBs  i“‡gi  wUwf‡Z  

¸wj  Kwi| †Uwe‡ji  Wªqvi  Ly‡j GKwU †gvevBj †c‡q †fs‡M †dwj|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 24, 40 and 75 



 

 

3073 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 24 deposed-  

‘Abygvb 10.45 wgt GKRb ˆmb¨ Avgvi evmv Avµgb K‡i `iRv †fs‡M| 

ZLb evmvq Avgvi ¿̄x 2 mš—vb Batman I  WªvBfvi Amy ’̄ gv I 24 

e¨vUvwjq‡bi cvPK wgjb wQj| Zv‡`i N‡ii †g‡S ï‡q ivwL| we‡ ª̀vnxiv hLb 

dvqvi K‡i Avwg 2 nvZ Dc‡i Zz‡j ¸wj Ki‡Z wb‡la Kwi I Zv‡`i wb‡ ©̀k gvb‡Z 

PvB| .................................. ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK 

ˆmwbK‡K MvwjMvjvR Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi 

kvnveDwÏb, nvwej`vi wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, 

wmcvnx †iRvDj, ˆmwbK kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx 

†mv‡nj, wmcvnx gvRnvi, wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvRnvi, wmcvnx †MŠZg †`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, 

wmcvnx gnmxb, wmcvnx ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK 

knx ỳj−vn, cvPK kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 40 deposed-  
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‘c‡i wmcvnx †mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx Beªvnxg, wmcvnx 

AvjZvd, wmcvnx nvwee, wmcvnx kvnxb, wmcvnx gnmxb, nwvej`vi Rwmg mn 

Abygvb 10/15 Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg Zv‡`i 

cª‡e‡k evav w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ ¸wj 

Avgvi evg wn‡c ‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj 

Ki‡Z Ki‡Z wWwR Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi wfZ‡i 

PxrKvi I ¸wji kã cvB|’ 

P.W. 75 deposed-  

‘24 ivB‡dj e¨v‡Uwjq‡bi my‡e`vi †gRi †gvt †Mvdivb gwj−K, bv‡qK 

my‡e`vi †gvt Bmjvg DwÏb, wmcvnx †gvt Avj gvmyg, wmcvnx †gvt kvnxgyj Avjg, 

wmcvnx †MŠZg †`e, wmcvnx gnwmb Avjx Ges PUªMÖvg †mKU‡ii wmcvnx gvmyg 

†kL‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.391 Sepoy /76622 S.M. Saifuzzaman. 

Trial court charged him for the offences under Sections 

302/411/34/382 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.102 Havilder Jamal Uddin 

 P.W.357 Md. Shahadot Hossain, Magistrate 

 P.W.409 Md. Osman Ali Mantu, Public 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 
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At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.639 Md. Hafizur Rahman, Sub-Inspector   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 102 deposed that on hearing firing sound on 

25.02.2009 every one came out from Darber. He also came out 

and took shelter in the residence of Sepoy Delowar. At about 

9.40 A.M. he came to see the condemner/appellant 76622 

Sepoy Saifuzzaman, 46387 Habilder Sachindra Nath Roy in 

front of the residence to move towards dairy firm on firing. At 

about 11 A.M. he came to see 59049 Sepoy Mizanur with arms 

in a vehicle and to make announcement for taking arms by all 

and to kill the army officers inside Peelkhana.  

In cross-examination on behalf of the Appellant 

Saifuzzaman he stated that he deposed before the I.O. on 

21.03.2009 and 04.10.2009. He made different statements on 

the above dates. He cannot say whether the accused went to 
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Darber. In 44 Battalion there was no M.I. room. He denied the 

suggestion that he did not see the accused with arms.  

P.W.357 deposed that he recorded the confessional 

statement of the Appellant on 04.04.2009 in compliance with 

the Provisions under Section 164 of the Code of Criminal 

Procedure. He identified the confessional statement of the 

Appellant as exhibit 595 and his signature 595/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was placed before him by C.I.D. He 

denied the suggestion that the Appellant did not make any 

confession and that he did not record his confession in 

compliance with the provisions of law.    

P.W.409 deposed that on 15.02.2010 at about 3.30 hours 

police recovered a mobile set from Bithi, the wife of BDR 

person Saifuzzaman, the Appellant. Police prepared the seizure 

list in his presence. He identified his signature on the seizure list 

exhibit 853(2). 

In cross-examination on behalf of Appellant he stated that 

Bithi was the wife of the Appellant Saifuzzaman. In the seizure 

list there is no reference of Sepoy Saifuzzaman. His shop was 
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adjacent to the residence of Noor Islam. He denied the 

suggestion that no mobile was recovered from Bithi.    

P.W.639 deposed that on 15.02.2010 he seized a mobile 

from the possession of Runa Akhter Bithi, wife of Saifuzzaman 

from the residence of Kazi Nur Islam near to BDR camp under 

P.S. Kowtali, Jessore vide exhibit 853 and his signature exhibit 

853(3). Runa informed that she got a mobile from her husband 

Saifuzzaman, a member of BDR. 

He was not cross-examined on behalf of the Appellant.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 9 days. He was in 

Peelkhana. He denied the suggestion that he obtained the 

confession of the appellant by way of oppression and that he did 

not make any statement as to committing any offence and that he 

implicated him in C.S. falsely.  

The Confessional Statement of Sepoy S.M. Saifuzzaman 

runs as under- 

“MZ 24/02/09 Bs Zvwi‡L wewWAvi mßvn Dcj‡¶¨ gvbbxq cÖavb gš¿x 

wcjLvbvq Av‡mb| Avwg †iKW© i“‡gi mvg‡b wbivcËv wWDwU‡Z wQjvg| 
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wWDwU †kl nq †ejv 1.00 NwUKvq| Lvbv †L‡q †ejv 2.30 wgt †dwUM 

Ki‡Z wb‡q hvq| 5.00 NwUKv ch©š— †dwUM K‡i jvB‡b hvB| mÜ¨v 

7.00 Uvq †ivj K‡j hvB| †mLv‡b Avgv‡K `iev‡i hvIqvi Av‡`k †`q| 

c‡i jvB‡b P‡j Avwm| 25/2/09 Bs Zvs †fv‡i Nyg †_‡K D‡V ˆZix n‡q 

†cvlvK cwi| 6.30 wgt jvB‡bi mvg‡b dj Bb nB| †mLvb †_‡K jvBb 

a‡i Av‡`k †gvZv‡eK `ievi n‡j hvq| †mLv‡b mKvj 7.00 NwUKvq 

†cŠ‡Q `ievi n‡ji gvSvgvwS ’̄v‡b e‡m _vwK| `ievi ïi“ nq 9.00 

NwUKvq| wWwR g‡nv`q Xy‡Kb| †Kvi-Avb †Z‡jvqvZ nq| wWwR g‡nv`q 

Avgv‡`i c¨v‡i‡Wi cÖmsmv K‡i e³e¨ ïi“ K‡ib| Gic‡i WvjfvZ 

Kg©m~Px m¤ú‡K© e³e¨ †`b| GB wel‡q Avgv‡`i g‡a¨ gZ‡f‡`i K_v 

e‡jb| Avgv‡`i D³ gZ‡f‡`i welq wZwb cwi¯‹vi K‡i w`‡Z Pvb| 

ˆmwbK‡`i wRÁvmv K‡ib †h Avgv‡`i †Kvb e³e¨ Av‡Q wKbv| ˆmwbKiv 

†KD wKQy e‡j bvB| Abygvb mKvj 9.30 wgt Gi mgq †÷‡R nVvr 

†Mvj‡hv‡Mi kã ïwb| ZLb mevB `vwo‡q hvB| Avwg wcQ‡bi w`‡Ki 

Rvbvjv  w`‡q †ei n‡q hvB| ZLbB `ievi n‡ji evwni n‡Z ¸wji kã 

cvB| Avwg jvB‡b hvB| gmwR‡`i gvB‡K ïwb †h mevB‡K nvwZqvi wb‡Z 

ej‡Q| Gici gy‡Lvkciv ‰mwbKiv A ¿̄ wb‡Z ej‡j Avwg eva¨ n‡q 

Abygvb 12.00 Uvi w`‡K GKwU ivB‡dj wb‡q †U«wbs †m‡Wi wfZ‡i e‡m 

_vwK| gv‡S gv‡S jvB‡b †M‡j _vK‡Z †`q bvB| Avwg 26/2/09 Bs Zvs 

mKvj 10/11 Uv ch©š— †m‡W wQjvg| Avgvi ivB‡d‡j 02 ivDÛ ¸wj 
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wQj| 26/2/09 Bs Zvs †ejv Abygvb 11.00 NwUKvi w`‡K Pvwiw`‡K cÖPyi 

¸wji kã ïwb| H mgq AvwgI GK ivDÛ ¸wj Kwi| gvB‡K nvwZqvi Rgv 

†`Iqvi K_v ï‡b †ejv 12.00 NwUKvq nvwZqvi ‡Kv‡Z Rgv †`B| Ges 

jvB‡b ¸wj Rgv †`B| Avevi †ejv 2.00 NwUKvq ¸wji kã ïwb| Avwg 

wmwfj †cvlv‡K †ei n‡q mevB‡K P‡j †h‡Z †`wL| ZLb AvwgI †j‡Ki 

mvBW w`‡q Dqvj UcwK‡q †ei n‡q hvB| cÖ_‡g MveZjx hvB| ‡mLvb 

n‡Z ¿̄xi mv‡_ Zvi gvgv‡Zv †ev‡bi evmv k¨vgjx‡Z hvB| †mLv‡b 

01/3/09 †hvM`v‡bi K_v ïwb Ges H Zvwi‡L †hvM w`‡Z Avwm| c‡i 

03/3/09 Zvwi‡L Avgv‡`i wfZ‡i XyKvq| †mLvb †_‡K MZ 25/4/09 Zvs 

Avgv‡K †MÖdZvi K‡i|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant.  

The learned Deputy Attorney General further submits 

that P.W. 102 is the eye witnesses to the occurrence. He saw the 

condemner/appellant at the very outset of the occurrence at 9.40 

A.M.  to move towards Dairy firm with arms. He identified him 

with his badge No. The condemner/appellant by his 

confessional statement as recorded by P.W. 357 has admitted 

taking up of arms and firing by it. His confession thus appears 

true and voluntary and bears evidentiary value. P.Ws. 409 is the 

seizure witness and P.W. 639 is the seizing officer as to 

recovery of mobile from Bithi, the wife of the 

condemner/appellant vide exhibit- 853.   
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The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that P.W 409 is a 

seizure witness while P.W. 639 is the seizing officer of a Nokia 

Mobile. P.W. 409 refers that mobile was recovered from Bithi, 

the wife of the condemner/appellant. But P.W. 639 admits that 

there is no reference of the name of the condemner/appellant in 

the seizure list. Moreover, there is no evidence that the seized 

Nokia Mobile was taken away from Peelkhana by the 

condemner/appellant. Their evidence apparently appears 

irrelevant and does not bear any substance to support the 
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charges against the condemner/appellant. P.W. 102 claims to 

see the condemner/appellant to move on towards Dairy firm on 

firing. His evidence does not find any corroboration and more 

so, it does not disclose any culpability to any offence of the 

condemner/appellant. Such uncorroborated testimony can’t be 

relied upon for proving the charges against the 

condemner/appellant.  

Mr. Md. Aminul Islam further submits that the 

confession of the condemner/appellant is exculpatory in nature 

and it is merely a statement. The condemner/appellant was 

taken on remand for 9 days as it appears from the admission of 

the investigation officer. The condemner/appellant claims in his 

statement U/s. 342 of the Code of Criminal Procedure that it 

was obtained under physical torture having prolonged police 

custody and such involuntary confession can’t be considered as 

evidence against the condemner/appellant.  

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference  and as such the Reference as 
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against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The condemner/appellant Sepoy 76622 S. M. 

Saifuzzaman stated in his confessional statement– 

‘Abygvb mKvj 9.30 wgt Gi mgq †÷‡R nVvr †Mvj‡hv‡Mi kã ïwb| 

ZLb mevB `vwo‡q hvB| Avwg wcQ‡bi w`‡Ki Rvbvjv  w`‡q †ei n‡q hvB| ZLbB 

`ievi n‡ji evwni n‡Z ¸wji kã cvB| Avwg jvB‡b hvB| gmwR‡`i gvB‡K ïwb 

†h mevB‡K nvwZqvi wb‡Z ej‡Q| Gici gy‡Lvkciv ‰mwbKiv A ¿̄ wb‡Z ej‡j 

Avwg eva¨ n‡q Abygvb 12.00 Uvi w`‡K GKwU ivB‡dj wb‡q †U«wbs †m‡Wi wfZ‡i 

e‡m _vwK| gv‡S gv‡S jvB‡b †M‡j _vK‡Z †`q bvB| Avwg 26/2/09 Bs Zvs 

mKvj 10/11 Uv ch©š— †m‡W wQjvg| Avgvi ivB‡d‡j 02 ivDÛ ¸wj wQj| 

26/2/09 Bs Zvs †ejv Abygvb 11.00 NwUKvi w`‡K Pvwiw`‡K cÖPyi ¸wji kã 

ïwb| H mgq AvwgI GK ivDÛ ¸wj Kwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 102 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 102 deposed-  

‘Avwg †ei n‡q wmcvnx †`‡jvqv‡ii  evmvq DwV| 9-40 wgt evmvi mvg‡b 

76622 wmcvnx mvB ỳ¾vgvb, 46387 nvwej`vi mwP› ª̀bv_ ivq, Ab¨‡`i mv‡_ 

A ¿̄mn fire Ki‡Z Ki‡Z †WBix dv‡g©i w`‡K hvq| Abygvb †ejv 11 Uvq 59049 

wmcvnx wgRvbyi mk ¿̄ Ae ’̄vq f¨vb Mvox‡Z gvB‡K ewj‡Z‡Q mKj‡K A ¿̄ wb‡Z| 

wfZ‡i †mbvewnbxi me Awdmvi‡`i †kl K‡iwQ|’ 

P.Ws. 409 and 639 have made corroborative statement of 

recovery of a mobile from relative of the condemner/appellant. 

It is an undeniable fact that valuable articles of army officers 

were taken away by the rebellions in committing atrocities there 

in Peelkhana and thus their evidence bears evidentiary value.  

P.W. 409 deposed-  

‘15/2/10 Zvwi‡L †ejv 3 1/2 Uvq byi Bmjvg evmvi Z„Zxq Zvjv `v‡ivMv 

nvwdRyi 1wU Mobile Set D×vi K‡i wew_i KvQ †_‡K| wew_i m¦vgx wewWAvi 

m`m¨| Avgvi mvg‡b Rã K‡i `v‡ivMv|’ 

He reiterated in his cross-examination that the 

condemner/appellant Saifuzzaman was the husband of Bithi.  

P.W. 639 deposed-  
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‘MZ 15Ð2Ð10 h‡kvni †KvZqvjx  _vbvq   Kg©iZ   _vKvKv‡j   15Ð30 

wgt AvB /I  Kvnvi  AvK†›`i  wiKyBwRkb g‡Z SygSyg cyi wewWAvi K¨v‡¤ci 

cv‡k KvRx byi Bmjv‡gi evmvq Avmvgx i“bv Av³vi ¢hb£, ü¡j£ - p¡Cg¥‹¡j¡e 

`Lj †_‡K  GKwU bwKqv  †gvevBj†mU   D×vi  Kwi I Rã Kwi |’ 

He also reiterated that ‘−p S¡e¡C ®k, ®p a¡l ü¡j£ ¢h¢XBl Hl 

pcpÉ ®b−L fÐ¡ç q−u−Rz’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.400 Sepoy/77737 Uttam Barua. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.17 Havilder Md. Motaleb 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.89 Havilder/38001 Md. Humayun Kabir 

 P.W.333 Mahammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner.  

At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W.19 Naik/ 53962 Md. Keramot Ali Sheikh 

 P.W.23 Sepoy/63900 Md. Rakibul Islam 
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 P.W.635 Lt. Col. Abdul Salam Rtd.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 17 deposed that he attended Darber on 25.02.2009 

with other BDR personnel. Darber started at 9 A.M. At about 

9.30 Sepoy Moyeen entered into Darber and pointed arms on 

D.G. and behind him Kajal of 44 Battalion also entered into 

Darber with arms. All the BDR personnel stood up. He left 

Darber and move towards 24 Rifle Battalion. Thereafter, he 

came to his own unit and stayed on 5th floor. At about 10.30 

A.M he came to hear miking for taking arms and to join in the 

rebellion and in default threatened to life. He came down at 

ground floor. He hid himself in bathroom and later on, he came 

to see the condemner/appellant Sepoy Uttam Barua, Sepoy 

Mamun, Sepoy Harun and Sepoy Tariqul and some others to 

take away Maj. Manun as blooded and injured condition 

towards north. After a while he came to hear firing sound and 

the dead body of Maj. Mamun. 
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In cross-examination on behalf of the Appellant, he 

stated that he came to Peelkhana with his unit in 2005. His 

family members lived in village. He deposed before the I.O. 

that he served in 24 Battalion. He did not participate in the 

discussion of demands of BDR personnel. There was grievance 

among the BDR personnel on the point of their demands. He 

had no dissatisfaction of his own.  He hailed from Sadar 

company. He can’t say how many BDR personnel from Sadar 

company joined in Darbar. He and the Appellant served in the 

same Battalion. He denied the suggestion that in the munity 

case he did not depose anything against the Appellant. He 

attended Darbar at 8.30 A.M. He also stood up on hearing the 

sound ‘Rv‡Mv’. He denied the suggestion that he had his 

implication with the rebellion. At the outset of the occurrence 

no firing happened inside Darbar. He left Darbar at the 

instruction of D.G. He did not close the door of bathroom. He 

remained on corridor outside bathroom for considerable time. 

He deposed before the I.O. that he saw through the blank space 

of corridor. He denied the suggestion that he deposed falsely.  
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P.W.19 deposed that he attended Darber on 25.02.2009. 

Darber started at 9 A.M. 20/25 minutes after starting of Darbar 

Sepoy Moyeen entered into Darbar with arms and pointed arms 

on D.G. Kajal of 44 Battalion also entered into Darber with 

arms. Officers disarmed Moyeen. Kajal left Darbar. All BDR 

personnel stood up and left Darbar. At one stage he also left 

Darbar and on his way towards 24 Rifle Battalion he came to 

see some BDR personnel to make firing. He came to his own 

unit of 24 Battalion and while he remained behind it, at about 

12 noon he came to see the Appellant Sepoy Uttam Barua, 

Lance Naik Mojammel,  Sepoy Juel, Sepoy Harun, Sepoy 

Tariqul, Cook Majibur with arms and taking away Dr. Maj. 

Mamoon to the north-west corner of Sainik mess with blooded 

injury in assaulting manner. He also came to see that being 

directed by the Naik Subedar Islam Uddin and Lance Naik 

Mojammel they all killed Dr. Maj. Mamun by firing.  

In cross-examination on behalf of the Appellant he stated 

that he had his posting in Peelkhana under 24 Battalion. He 

entered into Darbar at 8.30 A.M. and came out at 9.40 A.M. He 

can’t say where Maj. Mamun was taken and assaulted thereby. 
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Maj. Mamun was attached with hospital. He used to live to the 

east-side of building No.2. He denied the suggestion that Sainik 

mess could not be viewed from Line. He denied the suggestion 

that he could not see anything from back side of the Sainik 

Line. Nobody attacked or threatened him. He denied the 

suggestion that he did not see the Appellant and that he deposed 

falsely.  

P.W.23 deposed that on 25.02.2009 he was distributing 

materials from store of 24 Rifle Battalion for stage preparation 

at Golf ground. At about 9.30 A.M. he heard firing sound and 

outcry of the BDR personnel from the side of Darber. He also 

came to see then to make firing. He remained in the store 

closing the door, but assuming the condition horrific he came 

out of the store and started for his residence. While he came at 

the mid line of 24 Rifle Battalion he came to see the Appellant 

Sepoy Uttam Barua, Sepoy Shamim At-Mamun, Lance Naik 

Majammel,   Sepoy Tariqul and some other BDR personnel 

with arms and to take away Dr. Maj. Mamun to the north-west 

corner of mess having blooded and injured condition and in 

assaulting manner and at the direction of Naik Subeder Islam 
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Uddin, Lance Naik Mozzamel and others killed Maj. Mamun 

by firing.  

In his cross-examination on behalf of the Appellant he 

stated that he had been working as store man from 2006. The 

building was five storied but he worked on the ground floor. 

The stair was between two buildings. Sainik Line was 20 yard 

far off from store. He denied the suggestion that he did not 

depose the name of the Appellant in mutiny case. He denied the 

suggestion that he did not see the Appellant at the time of 

occurrence and that he deposed falsely.  

P.W.24 deposed that on 25.02.2009 he was in apartment 

in Peelkhana to the east side of old D.G Bhaban. At about 9.30 

A.M. he heard firing from the west side of his residence. He 

contacted with Signal room and was informed that some BDR 

personnel created disorder in Darber. Then he talked with Maj. 

Gofran Mollick over mobile. Gofran Mollick asked him to 

remain silent in residence. At about 10 A.M. he heard firing 

from D.G’s. residence. He remained in his residence closing the 

door. At about 10.45 some BDR personnel attacked his 

residence by breaking door. In his residence he had with him 



 

 

3098 

his ailing mother, wife, two children, batman, driver and cook. 

At the firing by the rebellions he raised up his hands and 

surrendered to their order. They took him out of the residence 

along with his family members and confined them in quarter 

guard and therefrom he came to see the Appellant Sepoy 

Uttam Barua along with Sepoy Shamim Al Mamun, Sepoy 

Harun-or-Rashid, Subader Waliullah, Habilder Sahabuddin, 

Habilder Serajul, Lance Naik Ekram, Lance Naik Rejaul, Sepoy 

Rejaul, Sepoy Kamrul Hasan, Sepoy Sohel, Sepoy Majahar, 

Sepoy Emran, Sepoy Soleman, Sepoy Sakil, Sepoy Majhar, 

Sepoy Gautom Day,  Sepoy Mohsin, Sepoy Tariqul, Sepoy 

Sayeed, Cook Milon, Cook Karim, Cook Sahid ullah and Cook 

Shafuqul with arms and to scold them. 

In cross-examination on behalf of the Appellant he stated 

that he worked in BDR for about 1 year and 10 months. He was 

attached with ‘X¡m i¡a LjÑp§Q£’. He closed the door by making 

obstacle putting different goods. He could not make any 

correspondence with D.G/ D.D.G. He was taken to quarter 

guard at about 11.04/05 A.M. There were three rooms in prison 

cell. The room of the cell was about 10ʹx12ʹ. Iron gate of the 
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prison cell was under lock and key, but wooden door was 

opened. He had no control either to open or to close the door. 

He denied the suggestion that he could not see the accused from 

the prison cell. He can’t say the regiment number of all the 

soldiers. He denied the suggestion that the Appellant was not 

under his Battalion and he did not see him at the time of 

occurrence and that he deposed falsely.  

P.W.89 deposed that on the date of occurrence he was in 

the kitchen room. He heard firing sound therefrom. He also 

came to see BDR personnel to make firing. He went in to 

kitchen room. He came to know that BDR personnel killed 

army man. He remained in kitchen. He came to see the 

Appellant 77737 Sepoy Uttam Barua along with 68696 Sepoy 

Shamim Al Mamun Juel, 64236 Sepoy Harun-or-Rashid, 74814 

Tariqul, 67026 Sepoy Hasinur to move towards Darber by 

making firing and with agitated mood. On 26.02.2009 at about 

3.00 P.M. he went to Line and thereafter he along with Delower 

left Peelkhana. 

 In cross-examination on behalf of the Appellant, he 

stated that the Appellant Uttam Barua hailed from ‘E’ company. 
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The mess was to the north of the office after Sainik Line. 

Darbar was 900 yards away from mess. Many of the BDR 

personnel were with mask. At 9.40 A.M. he remained inside the 

mess closing the door. He denied the suggestion that he could 

not see anything outside from mess and that he deposed falsely.  

P.W.333 is the recording Magistrate of the confessional 

statement of the Appellant. He deposed that he recorded his 

confessional statement on 08.05.2009 in compliance of the 

Provisions under Section 164 of the Code of Criminal 

Procedure. He identified the confessional statement as exhibit 

394 and his signature 394/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that he did not fill up all the column of the form by his 

own hand writing but seal was affixed. He denied the 

suggestion that the Appellant was not allowed adequate time for 

reflection and that statement of the Appellant was recorded in 

presence of the police. There is no statement for how long the 

Appellant was taken on remand. The Appellant did not 

complain of any injury. He denied the suggestion that the 

condemner/appellant had his electric shock on his five fingers. 
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In his certificate in column No.8 he did not mention the name 

of the Appellant. He denied the suggestion that he recorded the 

statement of the Appellant without complying the provisions of 

Section 164, 364 of the Code of Criminal Procedure.  

P.W.635 deposed that on 25.02.2009 he had his posting in 

BDR hospital as commander. He attended Darber with his 16 

officers out of 27 and asked the rest to perform duty in the 

hospital. DAD A. Jalil was posted at gate No.1 including the 

security of the hospital. He attended Darber before 9 A.M. and 

took place in the middle of the Hall. DG attended Darber at 9.00 

A.M. While Darber was going on a BDR person entered into 

Darber with arms and pointed arms towards DG. BDR person 

was named Sepoy Moyeen. All BDR personnel stood up 

shouting ‘S¡N¡’. Meanwhile he heard a firing. BDR personnel 

took steps to leave the Hall. DG asked all to take seat. DG 

repeatedly asked them to take seat but all BDR personnel left 

Darber. DAD asked the commanders to control their respective 

troops. He came out to the north field of Darber. A BDR person 

assaulted him physically. He sustained blood injury. He 

disclosed him as doctor and he has got open heart surgery. In 
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spite of that BDR personnel assaulted him. He identified the 

BDR person named Sepoy Hasib who assaulted him from video 

footage. When Sepoy Hasib and some other BDR personnel 

were taking him through the road beside water pump, in front of 

Noor Mohammad School and Sadar Battalion he could see the 

condemner/appellant 77737 Sepoy Uttam Barua, 68696 

Sepoy Shamim Al Mamun @ Juel, 64236 Sepoy Harun or 

Rashied all of 24 Battalion and some other BDR personnel to 

take away DAD MS Maj. Mamun towards Dhaka Sector in way 

of physical torture on him.  

In cross-examination on behalf of Appellant he stated that 

after the occurrence he was also the commander of hospital. He 

is a doctor. Lt. Col.  Muhid was under him. There were 346 

persons under his control in the hospital. It was 300 bedded 

hospital. He did not know the name of all persons under him. 

Uttam Barua was an employee in the hospital. Uttam Barua did 

not serve under him. He did not find Barua prior to the 

occurrence. He denied the suggestion that since he did not know 

Uttam Barua he could not refer his number. He denied the 

suggestion that he deposed falsely against him being tutored by 
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the prosecution. He denied the suggestion that he could not 

identify Uttam Barua and that he deposed falsely against him.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.17 did not depose before him exactly that if anybody is 

found in Barak he will be shot and that he came down. He also 

did not depose before him that he hid himself in bath room and 

saw the appellant therefrom. He also did not specify before him 

that the Appellant hastening away Maj. Mamun. He verified the 

inquest report of Maj. Mamun. He recorded the statement of 

P.W.19 on 17.02.2011. P.W.19 remained in Peelkhana from 

03.03.2009 to 17.02.2011 under 24 Rifle Battalion. After 

03.03.2009 he happened to meet with Maj. Shah Alam, the 

commanding officer of 24 Rifle Battalion in connection with the 

case. He investigated what was the respective duty of the Sepoys 

on 25.02.2009 and 26.02.2009.  The authority did not submit 

before him any report. He asked the authority what he felt. The 

authority of 24 Battalion did not submit any report to him in 

respect of P.W.19. He did not notify till 12.07.2010. He 

implicated the appellant in 1st C.S. He denied the suggestion that 
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he created P.W.19 fictitiously and that submitted C.S. against the 

appellant without any evidence. P.W.24 deposed of quarter 

guard but he did not use the word ‘central’. P.W.635 did not 

refer the badge No. of the appellant before him. He deposed 

before him that some Sepoys coming out from Darbar moved 

towards 24 Battalion through Sultan ground. 24 Battalion and 

Sadar Battalion was the same. He recorded the statement of 

P.W.23 on 17.02.2011. He did not serve any notice upon him till 

12.07.2010. Neither he nor the authority of 24 Battalion gave 

him any information. He denied the suggestion that P.W.23 was 

a fictitious witness. The appellant was arrested on 01.05.2009 

and on remand for 7 days. He was aged 21. He denied the 

suggestion that he obtained the confession of the appellant by 

way of oppression.  

The Confessional Statement of Sepoy Uttam Barua 

runs as under-  

“A¡¢j 2005 p¡m Hp, Hp, ¢p, f¡n Ll 07/03/2006 p¡m ¢h¢XA¡l 

¢pf¡q£ fc i¢aÑ qCz Q–NË¡j h¡Ca¥m C‹¡a 6 j¡pl ®VÊ¢ew Ll 2007 p¡ml 

S¡e¤u¡l£ j¡p 13 l¡Cgm hÉ¡V¡¢mu¡e ¢h¢XA¡l pcl cçl ¢fmM¡e¡u k¡Nc¡e 

L¢lz Hhw HL j¡p fl24 l¡Cgm hÉ¡V¡¢mu¡e Y¡L¡u ®k¡Nc¡e L¢lz haÑj¡e 
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A¡¢j 24 l¡Cgm hÉ¡V¡¢mu¡el C ®L¡Çf¡e£a LjÑla A¡¢Rz ¢h ¢XA¡l pç¡q 

Efmr 24/02/09a¡¢lM j¡ee£u fÐd¡ej¿»£ ¢fmM¡e¡u A¡pe Hhw fÉ¡lX 

f¢lcnÑe Ll hš²hÉ ®cez A¡¢j h¡hl NË¡Eä ¢XE¢V L¢lz pL¡m 8V¡ ®bL 

10V¡ fkÑ¿¹-¢XE¢V Ll m¡Ce Qm k¡Cz c¤f¤l hsM¡e¡ ®Mu f¤el¡u 2V¡ ®bL 4 

V¡ Hhw l¡a 8V¡ ®bL 10 V¡ fkÑ¿¹ h¡hl NË¡Eä N¡elØVS ¢XE¢V L¢lz 

25/02/2009 a¡¢lM pL¡m Ae¤j¡e 6.00V¡l ¢cL O¤j ®bL EW gmCe ¢j-

m clh¡l qm k¡Cz clh¡l qml ®fRel ¢cL qa 10 m¡Ce p¡je h¢pz 

clh¡l öl¦ qu pL¡m Ae¤j¡e 9.00 V¡u z ¢X¢S i¡m i¡a fÉ¡lX Efq¡l 

®cu¡u ph¡CL deÉh¡c S¡e¡e, pL¡m Ae¤j¡e 9.30 V¡l pju clh¡l qml 

¢fRel ¢cL qa qW¡v HL¢V …¢ml në öea f¡Cz ph¡C aMe cy¡¢su k¡u 

Hhw clh¡l qm ®bL h¡¢ql qa b¡Lz A¡¢j A¡j¡l ¢fRe b¡L¡ clS¡ ¢cu 

5ew ®NVl f¡n gÉ¡¢j¢m ®L¡u¡VÑ¡l k¡CzaMe A¡j¡l p¡b 24 l¡Cgm 

hÉ¡V¡¢mu¡e Hl ¢h ®L¡Çf¡e£l ¢pf¡q£ n¡q£e ¢Rmz ®L¡u¡VÑ¡ul p¡je S¤X¡ 

®Mm¡u¡l ¢pf¡q£ A¡ma¡gL cy¡¢su b¡La c¢M, A¡ma¡g hm HM¡e ®bL e¡ 

®Nm …¢m Ll ®chz IM¡e ®bL aMe ®c±s Qm A¡¢pz pL¡m aMe 10V¡ h¡-

Sz jp¢Scl j¡CL öea f¡C ®k, A¡fe¡l¡ AÙ», ®N¡m¡ h¡l¦c ®eez A¡¢j 

24 l¡Cgm hÉ¡V¡¢mu¡e ®L¡a ¢Nu HL¢V l¡Cgm ®eC Hhw hÉ¡V¡¢mu¡e  ®jp 

Qm k¡Cz ®jp ¢Nu ®jpl f¡n hp b¡¢Lz aMe l¡Cgm A¡j¡l L¡RC ¢Rmz 

A¡¢jJ S¡q¡‰£l ®jp i¡a M¡C Hhw 24 l¡Cgm hÉ¡V¡¢mu¡el f¡n VumVl 

p¡je hp b¡¢Lz ®hm¡ Ae¤j¡e 1V¡l pju e¡uh p¤hc¡l, A¡m¡E¢Ÿe A¡j¡L 
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hm HM¡e hp A¡R ®Le? 4ew ®NV k¡J A¡¢j 4ew ®NV k¡C e¡Cz ®hm¡ 

Ae¤j¡e 2 V¡l ¢cL jÉ¡N¡¢Sel f¡n f¤L¥l f¡s hp b¡¢Lz ®pM¡e påÉ¡  5/6 

V¡ fkÑ¿¹ ®bL A¡h¡l hÉ¡l¡L Qm A¡¢pz hÉ¡l¡L ¢Nu¡ e¡Ù¹¡ M¡Cz A¡h¡l påÉ¡ 

7V¡l ¢cL f¤L¥l f¡s Hp ¢pf¡q£ S¢pjl p¡b p¡l¡l¡a ®pM¡e hp b¡¢Lz 

A¡aÈ£u üSe ph¡l p¡b ®j¡h¡Cm Lb¡ h¢mz ph¡CL A¡¢j h¢m ®k, A¡¢j 

i¡m A¡¢Rz A¡¢j 01817696868 eðl ®bL h¡s£a A¡aÁ£u üSel p¡b 

Lb¡ h¢mz p¡l¡l¡a AÙ»¢V A¡j¡l p¡bC ¢Rm, I¢ce l¡a (25/02/09) 

12V¡l pju j¡CL öea f¡C ®k, ül¡øÌj¿»£ A¡phz A¡fe¡l¡ ph¡C AÙ» Sj¡ 

®cez A¡¢j ®O¡oe¡ öe¡l fl flC l¡a 12.00V¡l ¢cL 24 l¡Cgm 

hÉ¡V¡¢mu¡el ®L¡a AÙ» Sj¡ ¢cu Hp A¡h¡l S¢pjl p¡b f¤L¥l f¡s hp 

b¡¢Lz j¡CL  (Rs¡) ®O¡oe¡ ®cu (Rs¡) …¢m ®eu¡l SeÉ (Rs¡) A¡¢j AÙ» 

…¢m (®Rs¡) ®eC¢e,26/02/09 a¡¢lM pL¡m 6.30 ¢j¢eVl (Rs¡) m¡Ce H-

p hp b¡¢L ¢pf¡q£ n¡¢Lm aMe (®Rs¡) ¢pf¡q£ A¡ga¡hL hma b¡L ®k, 

¢X¢S jq¡cul h¡p¡u ®p ¢Nu¢Rm Hhw ¢X¢S jq¡cul  Ù»£ pÇfLÑ HL¢V ¢hnÐ£ 

(M¡l¡f) Lb¡ hmz HLV¤ fl e¡uL p¤hc¡l eSl¦m A¡j¡clL 4ew ®NVl ¢c-

L k¡Ju¡l SeÉ hmz A¡¢j k¡C e¡Cz®hm¡ 12.30 ¢j¢eVl pju ®jp ®ku 

i¡a M¡CzaMe ¢pf¡q£ ¢jõ¡a Hp hm ®k, ®L¡u¡VÑ¡l N¡XÑ A¢gp¡l A¡R, 

i¡a ¢cu Hp¡z A¡¢j i¡a ¢cu m¡Ce Qm A¡¢pz aMe ®L¡u¡VÑ¡l N¡XÑ ¢pf¡q£ 

a¢lL¥m Cpm¡jL ¢XE¢V Lla ®c¢M, ®hm¡ Ae¤j¡e 3.30¢j¢eVl ¢cL m¡Ce 

öu b¡L¡ AhÙÛ¡u öea f¡C ®k,®pe¡h¡¢qe£ A¡paRz A¡¢j aMe ¢pf¡q£ ¢g-
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l¡S,  ¢pf¡q£  q¡l¦e ®XCl£ g¡jÑ ¢cu Ju¡m Vf¢Lu iu f¡¢mu k¡Cz aMe 

Aj¡l p¡b 1¢V ®j¡h¡Cm, q¡g fÉ¡¾V J ®N¢” ¢Rm, Ju¡ml f¡n HL¢V ¢p¢im 

h¡p¡ bL 1¢V fÉ¡¾V J 1¢V ga¡u¡ ¢eu Hhw 100V¡L¡ ¢eu A¡j¡l g¥g¡a¡ 

i¡Cul ®j¡q¡Çjc f¤ll h¡p¡u Qm k¡Cz Hl f§hÑ A¡¢j lÉ¡h f¤¢mnl iu  

®pm¤e ¢Nu Q¤m ®LV ®g¢mz g¥g¡a¡ i¡Cul h¡p¡ ®bL a¡L ¢eu 28/02/09 

a¡¢lM ¢eS h¡s£ l¡‰¥¢eu¡ Qm k¡C z ¢V¢ia ®k¡Nc¡el ®O¡oe¡ öe 

1/3/2009 a¡¢lM Q–NË¡j 28 l¡Cgm hÉ¡V¡¢mu¡e ®k¡Nc¡e L¢lz HC Bj¡l 

Sh¡eh¾c£z” 

 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 
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®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially in killing Maj. Mamun as it is evident from the 

evidence of prosecution witnesses and confessional statement 

of the condemner/appellant.  

The learned Deputy Attorney General further submits 

that P.Ws. 17, 19, 23, 24, 89, 635 all are eye witnesses to the 

occurrence. P.W. 17 attended Darbar and at the outset of the 

occurrence he came out from Darbar and reached at his Line of 

24 Battalion and having found the rebellions with arms and 

threatening of taking arms took shelter in a bathroom and 

therefrom he saw the condemner/appellant Uttam Barua and 

others in an unlawful assembly and took away Maj. Mamun 

having injured and blooded condition towards North and soon 

after heard firing. P.Ws. 19, 23 and 635 made statement 

corroborating his above testimony. P.W. 24 saw the 
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condemner/appellant with arms in an unlawfully assembly with 

other from quarter guard being confined therein and to abuse 

them. P.W. 89 saw him with arms along with others and to 

move towards Darbar on firing. He identified the 

condemner/appellant with his badge No. and ‘E’ Company. The 

condemner/appellant took up arms by plundering kote has been 

admitted by his own confessional statement as recorded by 

P.W. 333.       

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf. 

Mr. Aminul Islam, the learned Advocate appearing on 

behalf of the appellant submits that the identification of the 



 

 

3110 

condemner/appellant by the P.Ws is not proper. None of the 

P.Ws. except P.Ws 89 and 635 could identify the 

condemner/appellant with his regiment number. P.W. 89 is a 

cook. His identification of the condemner/appellant along with 4 

others is unreliable. His claim of identifying the 

condemner/appellant from cook house appears absurd. His 

testimony also provides no substance. He merely saw the 

condemner/appellant to move towards Darber with arms. P.W. 

635 although referred his regiment number but his evidence 

appears as tutored. He never worked in 24 Rifle Battalion. He 

had his duty in the hospital and thus he had no occasion to know 

the condemner/appellant. P.W. 17 admittedly took shelter in 

both room and claims to observe therefrom taking away Maj. 

Mamun in way of hastling as injured and blooded condition by 

the condemner/appellant and others towards north. His claim of 

observing such incident in his position at bathroom appears quite 

impracticable and untrustworthy. Moreover, he also did not 

mention the Battalion and regiment No. of the accused and as 

such his evidence can’t be relied on. Furthermore, at the time of 

occurrence he was a Naik and got promotion afterwards and he 
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was promoted as Habilder for giving false evidence. P.W. 19 is a 

witness of supplementary C.S. He admitted that he deposed 

before the investigation on 17.02.2011. He is absolutely a 

procured witness. Admittedly, he took shelter on 3rd floor and his 

claim of observing behind the line to take away Maj. Majmun by 

the condemner/appellant and others as injured and blooded 

condition appears as hypothetical. I.O admitted that he 

implicated two Harun-or-Rashid in 1st C.S. If there was 

sufficient evidence to submit C.S. against the 

condemner/appellant what necessitated to adduce the evidence 

of the present witness after two years of the occurrence and such 

belated disclosure bears no credibility. He has been set to 

corroborate P.W. 17. The evidence of P.W. 23 also appears 

unreliable. Admittedly he took shelter in the store room for his 

safety. His claiming of coming out therefrom to go to his 

residence in such horrific situation appears unusual, unnatural 

and thus his claim to see the condemner/appellant to take away 

Maj. Mamun in assaulting manner also can’t be believed. The 

P.W. 23 is also a witness of supplementary charge-sheet. P.W. 

654 the investigation officer admits in cross-examination that he 
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recorded the statement of P.W. 23 on 17.02.2011. His evidence 

thus appears procured and tutored. The evidence of 24 of 

identifying the appellant along with as many as 25 persons 

having confined in quarter guard in which admittedly there was 

only one door and covered by cloth to hide the officers appears 

impracticable and unnatural. Moreover, he did not disclose any 

offence committed by the condemner/appellant, but merely 

found him with arms and scolding. In facts his testimony bears 

no evidence. 

Mr. Md. Aminul Islam further submits that the confession 

of the condemner/appellant apparently appears production of 

torture and thus can’t be taken into consideration as evidence. 

P.W. 654 admitted in his cross-examination that the 

condemner/appellant was taken on remand for 07 days. The 

condemner/appellant has explained in his statement under 

Section 342 of the Code of criminal Procedure how he was put 

under inhuman physical torture. Moreover, the confession of the 

condemner/appellant appears merely a statement. It did not 

expose any culpability of the condemner/appellant to any 
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offence. Such confession can’t be considered as evidence since it 

is neither voluntary nor true. 

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Uttam Barua stated in 

his confessional statement– 

‘pL¡m aMe 10V¡ h¡Sz jp¢Scl j¡CL öea f¡C ®k, A¡fe¡l¡ AÙ», 

®N¡m¡ h¡l¦c ®eez A¡¢j 24 l¡Cgm hÉ¡V¡¢mu¡e ®L¡a ¢Nu HL¢V l¡Cgm ®eC Hhw 

hÉ¡V¡¢mu¡e  ®jp Qm k¡Cz ®jp ¢Nu ®jpl f¡n hp b¡¢Lz aMe l¡Cgm A¡j¡l L¡-

RC ¢Rmz A¡¢jJ S¡q¡‰£l ®jp i¡a M¡C Hhw 24 l¡Cgm hÉ¡V¡¢mu¡el f¡n VumVl 

p¡je hp b¡¢Lz ®hm¡ Ae¤j¡e 1V¡l pju e¡uh p¤hc¡l, A¡m¡E¢Ÿe A¡j¡L hm HM¡e 

hp A¡R ®Le? 4ew ®NV k¡J A¡¢j 4ew ®NV k¡C e¡Cz ®hm¡ Ae¤j¡e 2 V¡l ¢cL 

jÉ¡N¡¢Sel f¡n f¤L¥l f¡s hp b¡¢Lz ®pM¡e påÉ¡  5/6 V¡ fkÑ¿¹ ®bL A¡h¡l hÉ¡l¡L 

Qm A¡¢pz hÉ¡l¡L ¢Nu¡ e¡Ù¹¡ M¡Cz A¡h¡l påÉ¡ 7V¡l ¢cL f¤L¥l f¡s Hp ¢pf¡q£ 

S¢pjl p¡b p¡l¡l¡a ®pM¡e hp b¡¢Lz A¡aÈ£u üSe ph¡l p¡b ®j¡h¡Cm Lb¡ h¢mz 

ph¡CL A¡¢j h¢m ®k, A¡¢j i¡m A¡¢Rz A¡¢j 01817696868 eðl ®bL h¡s£a 

A¡aÁ£u üSel p¡b Lb¡ h¢mz p¡l¡l¡a AÙ»¢V A¡j¡l p¡bC ¢Rm’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 
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referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 17, 19, 23, 24, 

89, 635 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 17 deposed-  

‘Abygvb 10
1
2  Uvq gvB‡K e‡j e¨vivM †Q‡o w`‡q A ¿̄ wb‡q we‡ ª̀v‡n †hvM 

w`b| hw` KvD‡K e¨viv‡K cvIqv hvq Zvn‡j ¸wj Kiv n‡e| ZLb Avwg bx‡P †b‡g 

Avwm| ZLb KzwPs gvigv‡K †`wL| wmcvnx mwdKzj, nvwej`vi ev`kv, wmcvnx 

wgbnvR I my‡e`vi BmnvK‡K †`wL mk ¿̄ Ae ’̄vq| c‡i Avwg ev_i“‡g AvZ¥‡Mvcb 

Kwi| c‡i wmcvnx DËg eo~qv, wmcvnx gvgyb, wmcvnx nvi“b, wmcvnx ZvwiKzj mn 

A‡b‡K i³v³ I AvnZ Ae ’̄vq †gRi gvgyb‡K †U‡b †nuP‡o DËi w`‡K wb‡q 

hvB‡Z‡Q| wKQy¶Y c‡i ¸wji kã cvB| c‡i †gRi gvgy‡bi g„Z‡`n †`L‡Z 

cvB|’ 

P.W. 19 deposed-  
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‘jvB‡bi wcQ‡b Ae ’̄vbKv‡j Abygvb 12Uvi w`‡K †`L‡Z cvB 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx Ry‡qj, wmcvnx 

nvi“b, wmcvnx Zv‡iKzj, cvPK gwRei mn A‡bK mk ¿̄ we‡ ª̀vnx AcgvbRbK 

Ae ’̄vq Wvt †gRi gvgyb mv‡ne‡K AvnZ I i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK 

†g‡mi DËi-cwðg KY©v‡i wb‡q hvq|’ 

P.W. 23 deposed-  

‘ZLb Avwg Store G Xz‡K  `iRv  eÜ  K‡i wfZ‡i Ae ’̄vb Kwi | 

wKQy¶Y ci fqven Ae ’̄v  †`‡L Store G _vK‡Z bv †c‡i evB‡i evmvq hvIqvi 

Rb¨ †ei nB| 24 e¨vUvwjq‡bi 1/2 Rb ˆmwbK jvB‡bi gvSLv‡b Avm‡j †`wL 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx kvgxg Avj 

gvgyb, wmcvnx ZvwiKzj mn A‡b‡K mk ¿̄ Ae ’̄vq  †gRi Wvt gvgyb‡K AvnZ I 

i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK †g‡Qi DËi cwðg Kb©v‡i wb‡q Av‡m|’ 

P.W. 24 deposed-  

‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 
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ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 89 deposed-  

‘Avwg ivbœvN‡i Ae ’̄vb Kwi| we‡ ª̀vnx‡`i mk ¿̄ Ae ’̄vq †`L‡Z cvB| 

Zv‡`i g‡a¨ 77737 wmcvnx DËg eo~qv, 68696 wmcvnx kvwgg Avj gvgyb 

Ry‡qj, 64236 wmcvnx nvi“b Ai iwk`, 74814 wmcvnx ZvwiKzj, 67026 

wmcvnx nvwmbyi‡K D‡ËwRZ Ae ’̄vq fire Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL 

25/2/09 Zvwi‡L|’ 

P.W. 635 deposed-  

‘wmcvnx nvwme I Ab¨iv mk ¿̄ Ae ’̄v Avgv‡K byi †gvt ¯‹z‡ji mvg‡b w`‡q 

cvwbi cv‡¤úi cv‡k¦©i iv¯—v a‡i m`i e¨vUvwjq‡bi mvg‡b w`‡q wb‡q hvIqvi 

cÖv°v‡j †`L‡Z cvB 77737 wmcvnx DËg eo–qv 24 e¨vUvwjqb, 68696 wmcvnx 

kvwgg Avj gvgyb Ry‡qj, 24 e¨vUvwjqb, 64236 wmcvnx nvi“b Ai iwk` 24 

e¨vUvwjqb, G‡`i m‡½ Av‡iv wKQz wewWAvi mk ¿̄ m`m¨ GKB iv¯—v a‡i DAD 

MS  ‡gRi gvgyb‡K wbhv©Zb KiZt †U‡b wnP‡o XvKv †mKU‡i wb‡q hv‡”Q|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.428 JCO Naib Subader/5439 Md. 

Kabir Uddin. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  
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 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.531 Md. Abdur Rashid and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.531 but placed before us 

adducing the evidence of following witnesses for consideration 

against the condemner/appellant- 

 P.W.223 Havilder Md. Habibur Rahman.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen Sepoy Bajlur 

Rashid, Habilder Yousuf, J.C.O. Subader Sahidur Rahman. 

Naik Idris. Naik Subeder Aziz, Naik Subeder Sahajahan, Naik 
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Subeder Saidur Rahman. Naik Subeder Baten, the 

condemner/appellant Naik Subeder Kabir Uddin,  Naik 

Subadar Ali Akbor, Subedar Ekramul Huq, Subeder A. Malek, 

Subader Bari, Subader Elias, Habilder Sahajahan, Habilder 

Omar, and Lance Naik Anowar on discussion and thereafter he 

went on 4th floor of ‘E’ Company.  

In cross-examination on behalf of the 

condemner/appellant, he stated that he did not participate in 

‘X¡m i¡a LjÑp§Q£’. He did not go to mission. At first he went to 

company. He denied the suggestion that having informed of the 

appearance of the commanding officer he went to ‘E’ Company 

and that he did not go to ‘C’. When he followed the 

commanding officer 5/7 persons were accompanying him and 

they were Habib, Kazal, Azmol and Lal Miah. He can’t say 

whether they are accused or witness to the case. He denied the 

suggestion that they were co-rebellions. He also can’t say 

whether those three officers saw him. He neither saw any 

helicopter nor heard any miking, nor saw any body to make 

firing. He narrated the occurrence to his commandant. He 
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cannot say whether commanding officer remained present in the 

Court. He denied the suggestion that he deposed falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 24.02.2009 he remained in the residence of his 

sister. On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 

Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Subader Maj. Shahidur Rahman, 

Naik Subader Idris, Subader Aziz, Naik Subader Shahjahan Ali, 

Naik Subader Saidur Rahman, Subader Bakki, Naik Subader 

Baten, Naik Subader Mominuddin, Naik Subader Abul Khair, 

Naik Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma, Habilder 

Nurul Islam 36 Battalion with arms and excited mood. After a 

while unit commander Lt. Col. Enayetul Hoque and Col. 

Mojibul Hoque rushed in front of 36 Battalion. At that time 
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Subader Maj. Shahidur Rahman, Habilder Omar Ali, Subader 

Ekramul Hoque, Sepoy Bazlur Rashid, Lance Naik Anowarul 

Islam and some others took up the aforesaid army officers on 

the 4th floor of Barak. After a while he came to hear firing 

sound from 4th floor. In order to know the occurrence when he 

was coming upwards he came to see M.L.S.S. Saidur. He 

pointed with loud voice the location of Maj. Mokbul. At that 

time Alim Reza fired on Maj. Mokbul and killed him. They 

dropped downwards 3 dead bodies of army officers. Later on, 

he identified Lance Naik Alamgir Hossain of 36 Battalion and 

DAD Sirajul Islam seeing picture on 4.10.2009.  

In cross-examination on behalf of the 

condemner/appellant Kabir Hussain he stated that at present he 

is Naik Subader. At the time of occurrence he also held the 

same post. The original copy of the leave card is with the 

authority. He has come with the photocopy of the original leave 

card. He denied the suggestion that there is no issue date on the 

leave card. He denied the suggestion that he deposed falsely at 

the instance of the prosecution. On the leave card the mobile 

number is recorded as 01724829362. He came out from 
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Peelkhana at 11 A.M. and went to his residence. He appeared at 

gate No.3 at 8.35 A.M. thereafter he appeared at 36 Battalion at 

9.15 A.M. At 9.15 A.M. he did not see any rebellion. He cannot 

say how long he was in the office. His dress was in the J.C.O. 

Mess. He along with Ekramul served in the same Battalion. He 

cannot say whether Ekramul detained the terrorists. Kabir 

hailed from 36 Battalion. He denied the suggestion that he did 

not know Kabir and did not see him at the time of occurrence. 

He denied the suggestion that Khair did not commit any 

offence and that Habilder Nurul Islam (25478) was not 

present at the time of occurrence. He met with the 

investigation officer once. He has no paper with him to show 

that on the date of occurrence he entered into Peelkhana. He 

denied the suggestion that on 25.02.2009 he did not appear at 

Peelkhana.  

P.W.223 deposed that on 25.02.2009 Darber started at 

9.00 A.M. At about 9.15 Sepoy Moyeen entered into Darbar 

with arms and pointed arms towards D.G.. D.D.G Abdul Bari 

along with others disarmed him. BDR personnel raised their 

voice ‘Rv‡Mv’ violating the order of D.G. The condemner/ 
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appellant J.C.O. 5439 Naik Subeder Kabir, 5515 Ali Akbor, 

5523 Abul Khair, 4782 Abdul Bari, 78584 Sepoy Ripon Ahmed 

left Darber along with others. On his way to Sepoy mess he 

came to see 50836 Abu Syeed, 68641 Khairul Alam to run with 

arms and to make firing along with others. On 26.02.2009 at 

about 3.00 P.M. he left Darbar. 

In cross-examination on behalf of the condemner 

/appellant he stated that the condemner/appellant and others left 

Darbar in his presence. The accused also came to Darbar at 

8.30. He had his seat at 5th row. About 2500 people were before 

him. He left Darbar at 9.40/45 A.M. The accused left Darbar at 

9/9.30 A.M. From Darbar he went to his Unit. He denied the 

suggestion that the condemner/appellant also went to his unit 

following him. He denied the suggestion that he  deposed 

falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.06.2009 and taken on 

remand for 5 days. He recorded the statement of P.W.37 on 

21.04.2009.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities.  

The learned Deputy Attorney General further State 

submits that the condemner/appellant had his active 

participation to the occurrence specially in killing of Lt. Col. 

Enayet and other two officers as it is evident from the evidence 

of prosecution witnesses.  
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The learned Deputy Attorney General further submits 

that P.Ws. 26, 37, 223 all are eye witnesses to the occurrence. 

P.W. 26 saw the condemner/appellant in an unlawful assembly 

with others on discussion infront of the Line of 36 Battalion 

prior to killing of Lt. Col. Enayet and Col. Mujib. P.W. 27 

corroborated his above testimony. They both were cross-

examined but their corroborative testimony could not be 

assailed or embellished. Their identification of the 

condemner/appellant was not challenged. P.W. 223 is also an 

eye witness. He saw the condemner/appellant in Darbar and left 

at the instance of the voice ‘Rv‡Mv’ and joined with the 

rebellions.    

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of the appellant submits that, in fact, the 

testimonies of the P.Ws. as referred above does not bear any 

substantive evidence against the condemner/appellant. P.W. 

223 merely saw the condemner/appellant to leave Darbar when 

all BDR person stood up and shouted ‘Rv‡Mv’ like all other BDR 

personnel. P.W. 26 similarly saw him on discussion with other 

BDR personnel.  None of the above P.Ws. disclose any offence 

as alleged against him. P.W. 37 did not depose any 

incriminating substance against him. He simply refer his name 

in cross-examination referring the condemner/appellant hailed 

from 36 Battalion. No substantive evidence appears in his 

testimony and it appears irrelevant against the condemner 

/appellant. The condemner /appellant   did not make any 

confession nor any co-accused implicated him by their own 

confession. Obviously, the case of the condemner/appellant is 

of no evidence. Trial court erroneously found him guilty of the 

offence as charged for and sentenced him arbitrarily. The 
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reference as against the condemner/appellant is liable to be 

rejected and Cr. Appeal filed on his behalf be allowed.        

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  



 

 

3135 

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37 and 223 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ All the P.Ws. saw the 

condemner/appellant in unlawful assembly. P.W. 37 saw him 

on discussion with other rebellions having armed. In the 

deposition of P.W. 37 the condemner/appellant Kabir Uddin 

recorded as Mominuddin out of  mistake and as such he was 

examined on behalf of the condemner/appellant Kabir Uddin. 

P.W. 37 admits in his cross-examination that he hailed from 36 

Battalion.  

P.W. 26 deposed-  

‘Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi 

mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK 

my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb bvt my‡e`vi mvB ỳi ingvb, bv‡qK 

my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, bvt myt  Lv‡qi, bvt myt mnKvix Avjx 

AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt gv‡jK, my‡e`vi evix, my‡e`vi 

Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, nvwej`vi Igi, wmcvnx eRjyi 

iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K civgk© Ki‡Z †`wL|’ 

P.W. 37 deposed-  
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‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb (be read as Kabir 

Uddin), bv‡qK my‡e`vi Aveyj Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, 

nvwej`vi kvnRvjvj, nvwej`vi BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji 

iwk`, j¨vÝ bv‡qK Av‡bvqvi“j Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j 

Bmjv‡g 36 e¨vUvwjq‡bi Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v 

I civgk© Ae ’̄vq †`wL|’ 

P.W. 223 deposed-  

‘wWwR Gi Av‡`k Agvb¨ K‡i J. C. O 5439 bv‡qK my‡e`vi Kwei, 

5515 Avjx AvKei, 5523 Aveyj Lv‡qi 4782 Avt evix 78584 wmcvnx wicb 

Avn‡¤§`, Ab¨b¨v‡`i m‡½ `ievi nj Z¨vM K‡i| Avwg ˆmwbK †g‡Q hvIqvi mgq 

50836 Avey mvB`, 68641 Lvqiæj, Avjg‡K Ab¨‡`i mv‡_ A ¿̄ mn †`Šov‡`Šwo 

Ki‡Z †`wL I dvKv ¸wj Ki‡Z †`wL |’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.566 Sepoy/76795 S.M. Rezwan 

Ahmed. 

Trial court charged him for the offences under Sections 

302/201/149/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.288 Zahir Uddin Ahmed 
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 P.W.301 Shah Md. Ziaur Rahman 

 P.W.313 Major General Miah Md. Joynul Abedin 

 P.W.355 Sepoy Asstt. Md. Milaed Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of co-

accused Sepoy Ziaul Haque (C.S.27). 

Prosecution at the time of placing the evidence before us 

omitted the evidence of P.W. Nos.288 and 301.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.313 deposed that from 19.01.2009 to 27.11.2011 he 

was in charge of D.G. SSF. On 25.02.2009 he was in the office 

of the Prime Minister in routine briefing. At 9.35 A.M. he 

received a message that while Darbar was going on in Darbar 

Hall there occurred firing. He reached at the residence of Prime 

Minister at Jamuna at 10.15 A.M. Senior security officers were 

also coming at Jamuna. At 3.45 P.M. he came to know that 

some BDR personnel have been taken in the main gate of 
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Jamuna for discussion. He recorded their name in a white paper. 

There was no name plate with their uniform. He himself 

recorded their name as they named themselves. The BDR 

personnel whose name he recorded were DAD Touhid, DAD 

Rahim, DAD Habib, DAD Nasir, DAD Jalil, Havilder Rafiq, 

Havilder Sahid, Naik Salam, Naik Shafique, Sepoy Selim, the 

condemner/appellant Sepoy Rezwan and Sepoy Razzaque. 

He identified the list of the participants as exhibit 279. He 

deposed before the I.O. on 30.12.2009. I.O. seized from him a 

video disk. He identified disk as material exhibits LXXXIV. 

In cross-examination on behalf of the condemner 

/appellant he stated that he recorded the name of the BDR 

personnel as they told him of their names. He denied the 

suggestion that the condemner/appellant did not go at Jamuna 

as delegate member and that he recorded the name of the 

condemner/appellant as per instruction of the investigation 

officer. He denied the suggestion that the condemner/appellant 

Rezwan had no appearance in video footage.   

P.W.355 deposed that on 25.02.2009 he was present in 

his office. At about 9.30 A.M. having heard a hue and cry he 
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came out from his office and came to see some armed 

rebellions. Among them he could recognize Sepoy Sumon, 

Mamun Sikder, Yamin, Tuhin and Alam. Later on he also came 

to see Sepoy Taher and Rezwan to go to Darbar. He saw all of 

them to make firing.  

In cross-examination on behalf of condemner/appellant 

he stated that he deposed before the I.O on 29.03.2009. I.O. 

read over his statement to him. There was the reference of case 

No. 09 dated 06.04.2009. He denied the suggestion his 

statement was prepared falsely. He saw the BDR personnel 

with uniform. At that time there were some other staff in the 

office. I.O. also asked them. Hamid was with him when he 

deposed before I.O. In 2007 he was awarded demotion. He did 

not happen to meet with Minister or M.Ps. He denied the 

suggestion that he had participation with the rebellions and that 

he was taken in C.I.D.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement P.W.313 on 31.12.2009. He 

deposed before him that he recorded the names on white paper 
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and he seized that list. There was no reference of case No. in 

that list. There was no signature of seizing officer and date in 

the list. There was no Battalion and Regiment No. in support of 

the list. He did not seize the visitor list of the visitors to the 

office of the Prime Minister. He did not find any record of 

conversation between Prime Minister with those of accused. He 

did not verify the list recoded in white paper with that of 

visitors register. He denied the suggestion that the list in white 

paper was prepared at his instance and that he deposed falsely.  

The confessional statement of co-accused Sepoy Ziaul 

Haque (CS-27) runs as under-  

“Aaxfl B¢j J ¢pf¡q£ ®jqc£ 44 hÉ¡V¡¢mu¡e Awd‡m k¡Cz ®pM¡e 2 S-

el m¡n ‡d¬v‡i c‡o _vK‡Z ®c¢Mz Zv‡`i h¡l¡¾c¡ nB‡Z †U‡b Be¡ qJu¡u 

‡d¬v‡i lš²l c¡N ‡j‡M ¢Rmz Zv‡`i e¡j ‡`L‡Z f¡C e¡Cz cv‡ki i“‡g 

Bjl¡ DAD e¡¢pl J ¢pf¡q£ ®lS¡u¡e‡L ®cMa f¡Cz” 

The confessional statement of co-accused Zillur Rahman 

(C.S. 207) runs as under-  

“96 p¡−ml 27 ®n S¤e a¡¢l−M BDR H i¢aÑ qCz 2005 p¡−ml 16 Cw 

®p−ÃVðl a¡¢l−M ¢fmM¡e¡u 44 l¡C−gm hÉ¡V¡¢mu−e ®k¡Nc¡e L¢lz 

Bf¡−lne X¡m i¡−a 6/7 j¡p ¢XE¢V L−l¢Rz ®no h¡l B−l¡ V¡L¡ f¡Ju¡l 
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Lb¡ ¢Rm ¢L¿º f¡C e¡Cz pwpc ¢ehÑ¡Q−e ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 

25/02/09 a¡¢l−M hÉl¡−LC ¢Rm¡jz B¢j V¡–¤¤−n¡l pcpÉ ¢Rm¡jz Bj¡−cl 

hÉ¡l¡L clh¡l qm ®b−L 
1
2  ¢Lx ¢jx c§−lz 25/2/09 a¡¢lM 9.30/9.45 

O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u B¢j pq V¡–¤−n¡l pcpÉhª¾c 

OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l q−ml ¢cL q−a ®c±¢s−u BDR 

pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR 

pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L ®LE b¡L−h e¡, ®L¡a ®b−L j¡œ 

e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em 

mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ 

j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j 

HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m −eCz ®L¡−al ph a¡m¡ ®M¡m¡ 

¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz ®L¾cÐ£u i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u 

f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 11
1
2 V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l 

J ¢ia−l 5/7 S−el m¡n ¢Rmz ¢ia−l f−s b¡L¡ m¡−nl j−dÉ L−ZÑm 

j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz clh¡l q−ml ®ØV−Sl 5/7 q¡a c§−l 

HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz JM¡e ®b−L hÉ¡l¡−L Bp¡l f−b 

15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz 18 hÉ¡−V¢mu¡−el 

¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ ®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, 

¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» q¡−a ®c¢Mz påÉ¡l fl p¤−hc¡l 
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Cpq¡L (pcl hÉ¡V¡x) Hhw p¤−hc¡l B¢lg (pcl hÉ¡V¡x) Bj¡−cl ®L¡−a 

®k¡N ®cu Hhw ®S¢pJ ®L¡u¡VÑ¡l ¢eLV ¢XE¢V Ll¡l SeÉ h−mz p¡l¡l¡a 

¢XE¢V L¢lz 26/2/09 a¡¢lM c¤f¤−ll ¢c−L DAD ®a±¢qc j¡C−L h−me 

c¤'V¡l j−dÉ AÙ» Sj¡ ¢c−a q−hz B¢j ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l AÙ» 

Sj¡ ®cCz ®jSl q¡¢hmc¡l …¢m Sj¡ ®euz ¢hL¡m p¡−s 8 V¡l ¢c−L ¢p¢im 

fÉ¡¾V n¡VÑ f−s ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf¢L−u f¡¢m−u k¡Cz 

®N¡f¡mN−” nÄöl h¡s£−a k¡Cz 26/2/09 a¡¢lM l¡a L¡¢V−u ®j¡h¡CmV¡ 

Ù»£l q¡−a ¢c−u 27/2/09 a¡¢l−M Y¡L¡u Q−m B¢pz 28/2/09 a¡¢lM 

®k¡Nc¡−el ®O¡oe¡ ®f−u  4ew ®N−V B¢pu¡ ¢l−f¡VÑ L¢l Hhw 3/4/09 

a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz 23/4/09 a¡¢l−M f¤¢mn ®NËç¡l L−lz ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his participation in conspiracy 

and on the date of occurrence for implementation of the 

conspiracy in uprooting the army officers from BDR he 

unlawfully assembled together with others and took away arms 

by breaking kote and magazine and caused death of 74 persons 

including 57 army officers and mass-massacre in Peelkhana as 

it is evident from the evidence of prosecution witnesses and the 

confessional statements of co-accused.    

The learned Deputy Attorney General further submits 

that both the P.Ws. 313 and 355 are the eye witnesses to the 

occurrence. P.W. 313 was on duty at Jamuna, the then office of 

the Prime Minister and he came to know that a delegate of BDR 

personnel coming to the office of Prime Minister at evening 

under the leadership of D.A.D Tauhid. He himself received the 
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delegate and recorded their name along with the 

condemner/appellant vide exhibit 279. The delegate members 

concealed the killing of army officers and other atrocities they 

committed in Peelkhana. P.W. 355 saw the 

condemner/appellant with arms and to move forward towards 

Darbar on firing having assembled unlawfully. They both were 

cross-examined on behalf of the condemner/appellant but their 

testimonies remain unshaken and unembellished.  

The learned Deputy Attorney General also submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 120B/302/149 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 313 as 
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it appears from his deposition is in admissible in evidence. He  

admitted in cross-examination on behalf of other accused that 

the list which  he prepared- ‘BDR ‰mwbK‡`i ïay bvg †jLv Av‡Q| 

AvMg‡bi D‡Ïk¨ †jLv bvB| bv‡gi ZvwjKvq ZvwiL D‡jL bvB| †K Zv‡`i Av‡b 

Zv‡`i bvg D‡jL bvB| Avgvi `¯—LZ bvB,  Z‡e †jLvwU Avgvi|’ The paper 

which he has filed and exhibited has not been seized by the 

investigation officer and no seizer list was prepared to that 

effect. Such exhibit can’t be admitted as documentary evidence. 

Apparently it has been created for the purpose of the case. None 

of the confessing accused who admittedly participated as 

delegate member did not refer the name of the 

condemner/appellant. His uncorroborated solitary evidence 

can’t be relied upon. The video footage also does not show the 

presence of the condemner/appellant. The evidence of P.W. 355 

also does not find any corroboration. He merely claims to see 

the condemner/appellant with arms and to go towards Darbar. 

He did not depose of any culpability of the 

condemner/appellant to any offence as alleged against him.  

Mr. Md. Aminul Islam further submits that the 

confession of co-accused finds no corroboration by any other 
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witness and it bears no evidentiary value against the 

condemner/appellant.  

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it warrants 

necessary interference and as such the Reference as against him 

is liable to be rejected and the Crl. Appeal/Jail Appeal filed on 

his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy Ziaul Haque stated in his confessional 

statement- 

‘Aaxfl B¢j J ¢pf¡q£ ®jqc£ 44 hÉ¡V¡¢mu¡e Awd‡m k¡Cz ®pM¡e 2 S-

el m¡n ‡d¬v‡i c‡o _vK‡Z ®c¢Mz Zv‡`i h¡l¡¾c¡ nB‡Z †U‡b Be¡ qJu¡u ‡d¬v‡i 

lš²l c¡N ‡j‡M ¢Rmz Zv‡`i e¡j ‡`L‡Z f¡C e¡Cz cv‡ki i“‡g Bjl¡ DAD 

e¡¢pl J ¢pf¡q£ ®lS¡u¡e‡L ®cMa f¡Cz’ 

Co-accused Zillur Rahman (C.S. 207) stated in his 

confessional statement-  

‘25/2/09 a¡¢lM 9.30/9.45 O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u 

B¢j pq V¡–¤−n¡l pcpÉhª¾c OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l q−ml ¢cL 

q−a ®c±¢s−u BDR pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz ¢ae/Q¡lSe pcpÉ 

(AÙ»d¡l£ BDR pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L ®LE b¡L−h e¡, ®L¡a ®b−L 

j¡œ e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em 

mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ j¡j¤e 

¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j HL¢V 

l¡C−gm J 90/100 ¢Vl j−a¡ …¢m −eCz’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 
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being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. P.W. 355 saw him 

with arms and participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 313 and 355 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 313 deposed-  

‘hv‡`i bvg wj‡LwQ Zviv n‡jb wWGwW ‡ZŠwn`, wWGwW iwng, wWGwW 

nvwee, wWGwW bvwQi, wWGwW Rwjj, nvwej`vi iwdK nvwej`vi knx`, bv‡qK 

Qvjvg, bv‡qK kwdK, ˆmwbK †mwjg, ˆmwbK †iRIqvb, Ges ˆmwbK iv¾vK|’ 

P.W. 355 deposed- 

‘9 
1
2  Uv PxrKvi ï‡b †ei n‡q GK`j mk ¿̄ wewWAvi we‡ ª̀vnx‡`i †`wL 

Zv‡`i g‡a¨ wmcvnx mygb, gvgyb wkK`vi, Bqvwgb, Zynxb Avjg‡K †`wL c‡i 

wmcvnx Zv‡ni, †iRvDj‡K `ievi n‡j †h‡Z †`wL| Zv‡`i‡K dvqvi Ki‡Z 

†`wL|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.593 Sepoy /77714 Md. Nazmul 

Hossain. 

Trial court charged him for the offences under Sections 

302/149/201/382/34 and convicted under Sections 302/149/34 
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of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W. 104 Havilder Sirajul Islam 

P.W.333 Mohammad Moazzem Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

 At the time of hearing prosecution added the confession 

of co-accused Litu Das (C.S. 413) for consideration  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.104 deposed that on 25.02.2009 he was in the office 

of 13 Battalion to make a note-sheet of market. At about 9.30 

A.M. he heard firing. After 1/1½ hour he came out from office 

and on his way to tin-shade room, he came to see in front of 

soldier mess 37383 Habilder Hatem Ali, 39380 Habilder Amir 

Hussain, 41539 Naik Moinul, 47723 Naik Sakander Ali, 41584 



 

 

3158 

Zakaria, 67597 Sepoy Shahin Al Mamun, 77074 Sepoy 

Shahinur, the condemner/appellant 77714 Sepoy Nazmul, 

77822 Sepoy Kalimullah, 65242 Sepoy Zia with arms and 

moving towards Darber. Afterwards he came to see army 

officer Col. Anowar to take into hospital. On 26.02.2009 at 

about 18.30 he left Peelkhana. 

In cross-examination on behalf of Najmul he stated that 

his room was 50/60 yard away from his Battalion. He did not 

see any injured or dead person. The soldiers were with uniform. 

He did not take any treatment on 25.02.2009. He denied the 

suggestion that he did not see anybody to make firing and that 

he deposed falsely.  

P.W.333 deposed that he recorded the confessional 

statement of the condemner/appellant on 31.10.2009 in 

compliance with the provisions of 164/364 of the Code of 

Criminal Procedure. He identified the confessional statement of 

the condemner/appellant as exhibit 415 and his signature 

exhibit 415(1). 

In cross-examination on behalf of the 

condemner/appellant he admitted that the condemner/appellant 
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was brought to him from C.I.D. He denied the suggestion that 

he did not record the confessional statement of the 

condemner/appellant in compliance with the provisions of law. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 20.10.2009 and recorded the 

statement of P.W.104. P.W.104 deposed that he saw the 

appellant after the occurrence but did not specify the time when 

he saw him. He denied the suggestion that he did not ask 

P.W.104 and created his statement fictitiously.  

 The Confessional Statement of the Sepoy Md. Nazmul 

Hossain runs as under- 

“A¡¢j 2006  p¡−ml j¡QÑ j¡−p ¢Te¡Ccq ®Sm¡ q−a  ¢h ¢X A¡−l ¢pf¡q£ 

f−c −k¡Nc¡e L−l  h¡Ca¥m C‹a Q–NË¡−j 6 j¡−pl −VÊ¢ew pÇfæ L¢l Hhw 

−VÊ¢ew ®n−o 13 l¡C−gm hÉ¡V¡¢mue Y¡L¡ ¢h ¢X A¡l ®qX ®L¡u¡VÑ¡−l hcm£ 

qC Hhw ®pM¡−eC A¡¢j AcÉh¢d LjÑla A¡¢Rz Na 25/02/2009 a¡¢l−M 

Q¡C¢eS l¡C−gm ¢e−u pL¡m 9.00 O¢VL¡ q−a 13 l¡C−gm hÉ¡V¡¢mue  

AÙ»¡N¡−l ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz Ae¤j¡e pL¡m 9.30 O¢VL¡l ¢c−L 

50/60 Se j¤−M¡nd¡l£ ¢h ¢X A¡l ®S¡u¡e AÙ» q¡−a ¢QvL¡l ¢cu¡ …¢m 

L¢l−a L¢l−a f¢ÕQj ¢cL q−a AÙ»¡N¡−ll ¢c−L A¡−p Hhw ®N¡m¡h¡l¦−cl 

L−rl clS¡l mL …¢m L¢lu¡ Hhw ¢fV¡Cu¡ ®i−‰ ®g−mz N¡XÑ Lj¡eX¡l 

q¡¢hmc¡l  g¢el E¢Ÿe, e¡−uL e§l¦m Cpm¡j, ¢pf¡q£ ®j¡Ù¹g¡ L¡j¡m, 

¢pf¡q£ j¡qh¤h¤l lqj¡e, ¢pf¡q£ ¢eS¡jEŸ£e, ¢pf¡q£  L¢ljEõ¡q, ¢pf¡q£ 
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S¡q¡‰£l ®nMpq A¡j¡l N¡XÑ ®f¡−ØV ¢XE¢V ¢Rmz A¡jl¡ aMe N¡XÑ 

Lj¡ä¡−ll ¢e−cÑ−n AÙ»pq 13 l¡C−gm hÉ¡V¡¢mue hÉ¡l¡−L A¡¢pu¡ AÙ»pq 

AhÙÛ¡e L¢lz c¤f¤l 12.00 V¡l ¢c−L pLm−L AÙ» q¡−a ®hl qJu¡l SeÉ 

j¡C−L ®O¡oe¡ ®cu¡ quz  A¡j¡l q¡−a AÙ» b¡L¡u A¡¢j ®hl qC e¡Cz I¢ce 

l¡−al ®hm¡ °p¢eL m¡C−el h¡bl¦−j HL¡ HL¡ AhÙÛ¡e L¢lz a¡lfl 

26/02/2009 a¡¢lM c¤f¤l 2.00 O¢VL¡l ¢c−L A¡j¡l q¡−a b¡L¡ Q¡C¢eS 

l¡C−gm¢V A¡¢j 13 l¡C−gm hÉ¡V¡¢mue −L¡−al ¢ial l¡¢Mu¡ d¤¢f M¡e¡l 

®fR−el Ju¡m VfL¡Cu¡ ¢fmM¡e¡ q−a ®hl q−u k¡Cz f−l plL¡l£ ®O¡oe¡ 

ö−e Na 1/3/09 a¡¢lM ¢l−f¡VÑ L¢l−m 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ia−l 

fÐ−hn L¢lz HC A¡j¡l Sh¡eh¢¾cz” 

 The confession of co-accused Litu Dash (C.S. 413) runs 

as under- 

 “¢Q¿¹¡i¡he¡l SeÉ 03 O¾V¡ pju ®cu¡l fl 24/02/09 a¡¢l−Ml fÉ¡−l−X 

A¡¢j fa¡L¡h¡q£ c−m ¢Rm¡jz fÉ¡−lX ®no L−l A¡jl¡ CE¢e−V A¡¢pz 

JM¡−e hs M¡e¡ M¡Cz ¢hL¡−m Ju¡¢Lw H k¡Cz påÉ¡ 7V¡u ®l¡m L−m k¡Cz  

®l¡m Lm ®n®o m¡C−e A¡¢pz l¡a 9V¡l ¢XE¢V LÓ¡LÑ  A¡j¡−L ¢XE¢V 

®n¡e¡uz ... 25/02/09 a¡¢lM pL¡m 10.00 V¡ ®b−L 12.00V¡ fkÑ¿¹ 13 

l¡C−gm j¡−W V¡E ®n¡ Hl a¡h¤ ®cM¡ ®n¡e¡l ¢XE¢V ®n¡e¡uz 25/02/09 

a¡¢l−M e¡Ù¹¡ L−l  9.30V¡l pju A¡¢j ¢XE¢Vl SeÉ °a¢l qCz A¡¢j m¡C−e 

¢Rm¡jz A¡¢j ®c¢M °p¢eLl¡ L¡−m¡ ®N¢Ä,g¥mfÉ¡¾V J ¢f¢V ö f−s q¡−a 

m¡¢W ¢e−u 13 l¡C−g®lm −L¡−al ¢c−L A¡p−a ®c¢Mz N¤¢ml në ö¢ez 

9.45-10.00V¡l ¢c−L HÉ¡ð¤−m−¾pl jC−L h−m k¡u ®k ®L¡e ¢h. ¢X. A¡l 
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°p¢eL −L m¡C−e M¡¢m q¡−a f¡Ju¡ ®N−m …¢m Ll¡ q−hz a¡l¡ A¡j¡−cl 

m¡C−el ¢c−L N¤¢m Ll−a b¡−Lz A¡¢j ¢e−Q e¡¢jz h¡bl¦−j m¤L¡Cz ¢LR¤re 

j¤−M¡nd¡l£ 3/4Se AÙ» ¢e−u H−p A¡j¡−L N¡m¡N¡¢m L−l ®L¡−al ¢c−L 

¢eu¡ k¡uz A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz A¡¢j JM¡e ®b−L 1V¡ 

Hp, Hj, ¢S ®eCz ®p¡S¡ q¡pf¡a¡−ml ¢c−L k¡Cz k¡Ju¡l f−b HLSe 

N¤¢ml h¡· ®cu h¡· ®b−L 12 l¡Eä N¤¢m ®eCz hÉ¡V¡¢lu¡−el j¡−W k¡Cz 

j¡−W A¡j¡−cl hÉ¡V¡¢lu¡−el L¡E−L e¡ ®f−u ®jqj¡e M¡e¡l L¡−R k¡Cz 

JM¡e ®b−L q¡pf¡a¡−ml LZÑ¡−l X¡ø¢h−el L¡−S ®l¢¾V N¡−−Rl ¢eLV 13 

hÉ¡V¡¢lu¡−el  ¢pf¡q£ e¡Sj¤m−L l¡C−gm ¢e−u h−p b¡L−a ®c¢Mz Jl L¡−R 

A¡¢j h¢pz Ju¡−ml J f¡n ®b−L ®m¡LS−el ¢eLV M¡h¡l Q¡C−m ¢p¢im 

®m¡LSe M¡h¡l ®cuz f¡¢e ®cuz A¡jl¡ c¤CSe 26/02/09 a¡¢l−M pL¡m 

10.00V¡ fkÑ¿¹  I M¡−e b¡¢L 10.30 V¡L¡l ¢c−L q¡pf¡a¡−ml LÉ¡¢¾V−el 

¢c−L k¡Cz LÉ¡¢¾Ve hå f¡Cz j¡−Wl j−dÉ ¢c−u A¡j¡−cl hÉ¡V¡¢lu¡−e  k¡Cz 

¢LR¤ pwMÉ¡L °p¢eL ¢p¢im ®f¡n¡L f−s  f¡m¡−a ®c¢Mz A¡¢j 13ew 

hÉ¡V¡¢lu¡−el −L¡−a AÙ» Sj¡ ¢c−a A¡¢pz HLSe ¢h ¢X A¡l °p¢eL 

A¡j¡−cl−L j¡m k¡ −N¡m¡h¡l¦c Rs¡−e¡ ¢RV¡−e¡ ¢Rm a¡ N¡¢s−a L−l ¢e−u 

®k−ah−mz A¡jl¡ 4/5 Se aMe ¢fLA¡−f L−l 3ew ®N−V k¡Cz 3ew ®N−Vl 

Afl f¡n ®b−L Rs¡−e¡ N¤¢ml h¡Lp ¢fL A¡−f EW¡Cz Hhw N¤¢m 13 

l¡C−gm hÉ¡V¡¢lu¡−e jÉ¡N¢eS−e l¡¢Mz A¡¢j ®hm¡ 1.00-1.30V¡l ¢c−L 

pcl −L¡Çf¡e£l ®L¡−a AÙ» J …¢m ®l−M m¡C−e k¡Cz −hm¡ 2V¡l ¢c−L 
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¢p¢im ®f¡o¡L f−s d¤¢f M¡e¡l f¡n ¢c−u −cu¡m VfL¡Cu¡ h¡C−l Q−m 

k¡Cz A¡j¡l p¡−b ¢pf¡q£ e¡Sj¤m ¢Rmz  A¡¢j ¢hu¡C ®N±l¡½ ®m−el g¡jÑ−NV 

Hl h¡p¡u k¡Cz A¡¢j plL¡l−ll ®O¡oe¡ ö−e 01/03/09 a¡¢l−M Bh¡qe£ 

j¡−W ¢N−u e¡j −mM¡Cz 3/3/09 a¡¢l−M Aj¡−L ¢fmM¡e¡u ®Y¡L¡uz 24 

a¡¢l−M A¡j¡−L −NÔga¡l L−lz A¡j¡−L 26/02/09 a¡¢l−M ¢fLA¡®f 3ew 

®N−Vl …¢ml h¡· ¢fLB−f ®a¡m¡l R¢h ®cM¡uz I R¢h−a ¢fLB−fl 

®fR−e AÙ» q¡−a b¡L¡ ¢e−S−L pe¡³ L¢lz e¡uL p¤−hc¡l ®qm¡m−L J 

A¡¢j R¢h−a ®c¢Mz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statements of the condemner/appellant and that of 

co-accused.  

The learned Deputy Attorney General also submits that 

P.W. 104 is the eye witnesses to the occurrence. He saw the 

condemner/appellant at about 11/11.30 A.M. in front of Sainik 

Mess with arms in an unlawful assembly and moving towards 

Darbar on firing. He identified the condemner/appellant with 

his badge No. No doubt appears to his identification. By his 

confessional statement as recorded by P.W. 333 he admitted 

that on the date of occurrence he was on duty at armoury of 13 

Battalion and at the instance of the occurrence left the armoury 

uncared and remained in Barak with arms. His confessional 

statement bears his complicity to the occurrence and it bears 
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evidentiary value. Although P.W. 144 is a solitary witness but 

his evidence as it appears unimpeachable even at the face of 

cross-examination by the condemner/appellant.   

The learned Deputy Attorney General lastly submits that 

the testimony of the P.W. 104 together with his confessional 

statement appears consistent, corroborative to his active 

participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

sections 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

  Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the testimony of P.W. 

104 finds no corroboration by any other witness. He claims to 

see the condemner/appellant on his way from office to his Line. 

Admittedly he was in the office of 13 Battalion. He admitted in 

his cross-examination that his room was 50/60 yards far off 
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from his Battalion office and he heard firing from his office. In 

the midst of such terrific situation and having his presence in 

safe place, his coming out from the office and to go to Line and 

to see as many as 10 rebellions including the 

condemner/appellant to make firing appears unreliable. He 

admitted in his cross-examination that he did not happen to 

meet with any injured/dead army officer on his way to Line. 

His reference of the regiment number of all the above accused 

also appears unusual and apparently tutored. Such solitary 

testimony of P.W. 104 can’t be relied upon. Among the accused 

whom the P.W. 104 refers- Mainul (C.s. 403) Zia (C.S. 294) 

have been acquitted. 

 Mr. Md. Aminul Islam further submits that confession of 

the condemner/appellant is neither true nor voluntary. P.W. 

654, the investigation officer admitted in his cross examination 

that the condemner/appellant was taken on remand for 8 days. 

The confession of the condemner/appellant is not inculpatory. It 

is merely a statement. It can’t be considered as evidence against 

the condemner/appellant. The confession of the co-accused 
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having not been corroborated by any other witness also can’t be 

treated as evidence against the condemner/appellant.  

 Mr. Md. Aminul Islam also submits that the trial court 

having failed to assess and weigh the evidence and 

circumstances of the case erroneously found the 

condemner/appellant guilty of the offence and sentenced him 

illegally and arbitrarily and it warrants necessary interference 

and as such the Reference as against the condemner/appellant is 

liable to be rejected and the Crl. Appeal/Jail Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 



 

 

3167 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 
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formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement and that of co-accused.  

The condemner/appellant Sepoy Md. Nazmul Hossain 

stated in his confessional statement– 

‘Na 25/02/2009 a¡¢l−M Q¡C¢eS l¡C−gm ¢e−u pL¡m 9.00 O¢VL¡ q−a 

13 l¡C−gm hÉ¡V¡¢mue  AÙ»¡N¡−l ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz Ae¤j¡e pL¡m 9.30 

O¢VL¡l ¢c−L 50/60 Se j¤−M¡nd¡l£ ¢h ¢X A¡l ®S¡u¡e AÙ» q¡−a ¢QvL¡l ¢cu¡ …¢m 

L¢l−a L¢l−a f¢ÕQj ¢cL q−a AÙ»¡N¡−ll ¢c−L A¡−p Hhw ®N¡m¡h¡l¦−cl L−rl 

clS¡l mL …¢m L¢lu¡ Hhw ¢fV¡Cu¡ ®i−‰ ®g−mz N¡XÑ Lj¡eX¡l q¡¢hmc¡l  g¢el 

E¢Ÿe, e¡−uL e§l¦m Cpm¡j, ¢pf¡q£ ®j¡Ù¹g¡ L¡j¡m, ¢pf¡q£ j¡qh¤h¤l lqj¡e, ¢pf¡q£ 

¢eS¡jEŸ£e, ¢pf¡q£  L¢ljEõ¡q, ¢pf¡q£ S¡q¡‰£l ®nMpq A¡j¡l N¡XÑ ®f¡−ØV 

¢XE¢V ¢Rmz A¡jl¡ aMe N¡XÑ Lj¡ä¡−ll ¢e−cÑ−n AÙ»pq 13 l¡C−gm hÉ¡V¡¢mue 

hÉ¡l¡−L A¡¢pu¡ AÙ»pq AhÙÛ¡e L¢lz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. P.W. referred 

above saw him with arms and participating to the occurrence.  
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Co-accused Sepoy Sree Litu Das (C.S.A. 413) stated in 

his confessional statement-  

“¢LR¤re j¤−M¡nd¡l£ 3/4Se AÙ» ¢e−u H−p A¡j¡−L N¡m¡N¡¢m L−l 

®L¡−al ¢c−L ¢eu¡ k¡uz A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz 

.......................... 13 hÉ¡V¡¢lu¡−el  ¢pf¡q£ e¡Sj¤m−L l¡C−gm ¢e−u 

h−p b¡L−a ®c¢Mz Jl L¡−R A¡¢j h¢pz ............................ A¡jl¡ 4/5 

Se aMe ¢fLA¡−f L−l 3ew ®N−V k¡Cz 3ew ®N−Vl Afl f¡n ®b−L 

Rs¡−e¡ N¤¢ml h¡Lp ¢fL A¡−f EW¡Cz Hhw N¤¢m 13 l¡C−gm hÉ¡V¡¢lu¡−e 

jÉ¡N¢eS−e l¡¢Mz A¡¢j ®hm¡ 1.00-1.30V¡l ¢c−L pcl −L¡Çf¡e£l ®L¡−a 

AÙ» J …¢m ®l−M m¡C−e k¡Cz −hm¡ 2V¡l ¢c−L ¢p¢im ®f¡o¡L f−s d¤¢f 

M¡e¡l f¡n ¢c−u −cu¡m VfL¡Cu¡ h¡C−l Q−m k¡Cz A¡j¡l p¡−b ¢pf¡q£ 

e¡Sj¤m ¢Rmz  A¡¢j ¢hu¡C ®N±l¡½ ®m−el g¡jÑ−NV Hl h¡p¡u k¡Cz A¡¢j 

plL¡l−ll ®O¡oe¡ ö−e 01/03/09 a¡¢l−M Bh¡qe£ j¡−W ¢N−u e¡j 

−mM¡Cz 3/3/09 a¡¢l−M Aj¡−L ¢fmM¡e¡u ®Y¡L¡uz 24 a¡¢l−M A¡j¡−L 

−NÔga¡l L−lz” 

The confession of the co-accused finds corroboration by 

the eye witness. The confessional statements of co-accused 

being corroborated by eye witness it bears evidentiary value in 

view of section 30 of the Evidence Act.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 104 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ He saw him with arms and to move 

towards Darbar on firing.  

P.W. 104 deposed-  

‘1-1
1
2 N›Uv c‡i fire Kg‡j Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi 

c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i g‡a¨ 

37383 nvwej`vi nv‡Zg Avjx, 39380 nvwej`vi Avgxi û‡mb, 41539 bv‡qK 

gBbyj, 47723 bv‡qK †mKv›`i Avjx, 41584 RvKvwiqv, 67597 wmcvnx kvnxb 

Avj gvgyb, 77074 wmcvnx kvnxbyi, 77714 wmcvnx bvRgyj, 77822 wmcvnx 

Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z 

†`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.594 JCO Subader/4782 Md. Abdul 

Bari. 

Trial court charged him for the offences under Sections 

302/149/201/382/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 
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 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.137 Naik Asstt. Md. Rafiqul Islam 

 P.W.223 Havilder Md. Habbur Rahman and 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.26 Havilder Bazlur Rashid deposed that on 

25.02.2009 he attended Darbar. During the course of Darbar at 

about 9.25 A.M. Sepoy Moyeen entered into Darbar with arms. 

DDG Bari and others disarmed him. There happened firing at 

outside Darbar. BDR personnel left Darbar. He also left Darber 

and came to his unit of 36 Battalion and on the way he came to 

see in front of canteen J.C.O. Subader Sahidur Rahman along 

with Habilder Yousuf, Naik Idris, Naik Subeder Aziz, Naik 

Subeder Sahajahan, Naik Subeder Saidur Rahman, Naik 

Subeder Baten, Naik Subeder Kabir Uddin, Naik Subedar 

Kabir, Naik Subadar Ali Akbor, Subedar Ekramul Huq, 

Subeder A. Malek, the condemner/ appellant Subader Bari, 
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Subader Elias, Habilder Sahajahan, Habilder Omar, Sepoy 

Bajlur Rashid and lance Naik Anowar on discussion and 

thereafter he went on 4th floor of ‘E’ Company.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O. on 

21.05.2009 what he had seen. He deposed before I.O. to meet 

with Deputy Commander in the Line. Lance Naik Anower 

dropped the dead body of Col. Mujib from 4th floor. He did not 

depose of 40 feet. He denied the suggestion that he did not 

depose before the I.O. that Subeder Shahid dropped the dead 

body from 4th floor. He came to the Line of the 36 Battalion 

from Darbar. His Govt. quarter was within Peelkhana. He came 

out from the residence at 6.00 A.M. and went to Darbar at 8.30 

A.M. He took seat in the last row with the J.C.Os. At the 

direction of the D.G. to go to the unit he left Darbar at 9.40 

A.M. He denied the suggestion that he left Darbar with the 

rebellions. The distance of 36 Battalion Line from Darbar is 

about 500/600 yard. None of the BDR personnel obstructed 

him. There is a commander in a section and under section 

commander there are 11 Sepoys. As being senior he was the 
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commander. He denied the suggestion that every Habilder is a 

section commander. For the cause of dreadful situation he could 

not reach at ‘C’ Company and went to ‘E’ company. ‘C’ and 

‘E’ company were in the same building having a stair in the 

middle. ‘C’ and ‘E’ company are on the 4th floor. The building 

stands East-West about 200 long and wide about 16/17 feet. He 

did not get any opportunity to get any steps. In Sainik Line he 

stood beside the door. Some BDR personnel were present there. 

At about 10 A.M. he came to canteen of Sainik mess. He had 

no talk with the appellant. The office of the commanding 

officer was on the 2nd floor. When he entered into ‘E’ company 

it was about 10.08 /09 hours. On the date of occurrence his 

family members were in the Peelkhana. His residence was 

13/14 yard far from Darbar. He deposed before the I.O. He 

went to ‘C’ Company on 4th floor.  He denied the suggestion 

that there was no scope to see standing in front of stair. He 

stated that through door and window all things were observed. 

He saw the convict-appellant and others with arms near at the 

stair. He was a Sepoy as ‘C’ category. He denied the suggestion 

that he and that the condemner/appellant did not throw the dead 
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body of Lt. Col. Enayet from 4th floor. He denied the suggestion 

that he committed murder and thereafter went to his residence 

and that he deposed falsely.  

P.W.37 J.C.O 5128 deposed that he had his posting in 

Peelkhana, Dhaka. From 11.02.2009 to 14.03.2009 he was on 

E.L (earned leave). On 24.02.2009 he remained in the residence 

of his sister. On 25.02.2009 at 8.50 A.M. he appeared at 36 

Battalion. At that time officers were in the Darber Hall. He met 

with Naik Assistant Rafiqul Islam and Lance Assistant 

Ziauddin of 36 Battalion in the office. They asked him to wait 

for the commander. At 9.40 A.M. he heard firing sound. Then 

he came to Barak. There he found Subader Maj. Shahidur 

Rahman, Naik Subader Idris, Subader Aziz, Naik Subader 

Shahjahan Ali, Naik Subader Saidur Rahman, the 

condemner/appellant Subader Bari, Naik Subader Baten, 

Naik Subader Mominuddin, Naik Subader Abul Khair, Naik 

Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma, Habilder 

Nurul Islam 36 Battalion with arms and excited mood. After a 
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while unit commander Lt. Col. Enayetul Hoque and Col. 

Mojibul Hoque rushed in front of 36 Battalion. At that time 

Subader Maj. Shahidur Rahman, Habilder Omar Ali, Subader 

Ekramul Hoque, Sepoy Bazlur Rashid, Lance Naik Anowarul 

Islam and some others took up the aforesaid army officers on 

the 4th floor of Barak. After a while he came to hear firing 

sound from 4th floor. In order to know the occurrence when he 

was coming upwards he came to see M.L.S.S. Saidur. He 

pointed in loud voice the location of Maj. Mokbul. At that time 

Alim Reza fired on Maj. Mokbul and killed him. They dropped 

downwards 3 dead bodies of army officers. Later on, he 

identified Lance Naik Alamgir Hossain of 36 Battalion and 

DAD Sirajul Islam seeing picture on 4.10.2009.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O.on 21.04.2009. He was aware of 

Prime Minister’s appearance on parade on 24.02.2009 Out pass 

was not required for J.C.O. DAD Siraj signed his leave card. 

Subader Bari was his company commander. His commander 

was aware of the leave. He went out of leave from R.P. gate 

No.1. Since he was J.C.O. he did not sign the register at the 
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gate. As per Rule the number was written in the register. He 

denied the suggestion that R.P. recorded serial number in the 

leave card. He cannot say whether his mobile number was 

maintained in the company. Battalion mobile number is 

maintained in leave card. He denied the suggestion that he 

violated the chain of command for making mobile to a clerk 

rather than to the then commander. He came to Peelkhana with 

an application for loan. He has no papers to show that on 

25.02.2009 he had entry in Peelkhana. I.O. did not seize his 

leave card. On return from leave, leave card is to deposit. But 

his leave card was taken on 25/26th February, 2009. He did not 

submit his leave card. He denied the suggestion that for taking 

away rice and date he was awarded penalty. He was waiting in 

the office of Ziauddin for his commander. Barak was about 200' 

in length. He deposed before the investigation officer where he 

found the BDR personnel.  

P.W.137 deposed on recall that on 27.10.2009 he 

identified 4173 Shahidur Rahman, 4696 Ekramul Haque, the 

condemner/appellant 4782 Abdul Bari, 42898 Kawsar Alam 
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on seeing video footage. He identified the footage material 

exhibit- CLXXXI. 

No cross-examination was made on behalf of the 

condemner/appellant.  

P.W.223 deposed that on 25.02.2009 Darber started at 

9.00 A.M. At about 9.15 Sepoy Moyeen entered into Darbar 

with arms and pointed arms towards D.G.. D.D.G Abdul Bari 

along with others disarmed him. BDR personnel raised their 

voice ‘S¡†N¡’. Violating the order of D.G. J.C.O. 5439 Naik 

Subeder Kabir, 5515 Ali Akbor, 5523 Abul Khair, the 

condemner/appellant 4782 Abdul Bari, 78584 Sepoy Ripon 

Ahmed left Darber along with others. On his way to Sepoy 

mess he came to see 50836 Abu Syeed, 68641 Khairul Alam to 

run with arms and to make firing along with others. On 

26.02.2009 at about 3.00 P.M. he left Darbar. 

In cross-examination on behalf of the condemner 

/appellant he stated that he served under Mr. Bari. He can’t say 

how many times I.O. visited Peelkhana. He informed the 

commanding officer orally. He left Darbar at the instruction of 

D.G. When he came out there were 100/200 people in Darbar 
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and D.G. was on the stage. Darbar was about 250́ in length. 

There were 2500 persons including the officers and soldiers 

were in sitting position. He denied the suggestion that he could 

not identify anyone since he was at a long distance. He came to 

Barak at 10.45 A.M. He remained in the Line till 26.02.2009. 

The appellant was aged 56. He can’t say whether he was a 

freedom fighter.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.223 deposed before him that he had his seat in Darbar 

on 5th row. He denied the suggestion that since the appellant 

was with uniform it was not possible to identify him. P.W.26 

hailed from ‘C’ company. P.W.26 did not specify before him 

when he came out from Darbar. He did not depose before him 

that he went to Battalion following Lt. Col. Enayet and Maj. 

Mokbul. He also did not depose before him that he went to ‘E’ 

company. He did not specify when he went to ‘E’ company and 

thereafter to ‘C’ company. He also did not depose before him 

that on his way to ‘C’ company from ‘E’ company he stood in 

front of the stair. He did not depose before him that he went to 
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Darbar at 8.30. He denied the suggestion that P.W.26 murdered 

Lt. Col. Enayet in ‘C’ Company. In C.S. P.W.26 has been 

referred as ‘kjvcivgk©Kvix’. He denied the suggestion that the 

appellant was a freedom fighter and he showed him the paper in 

support of that. He recorded two statements under Section 161 

of P.W.312 and one was of photo. P.W.37 was on leave from 

11.02.2009 to 14.03.2009. He denied the suggestion that 

P.W.37 was on leave on 25.02.2009. He deposed before him 

that he came to Dhaka on 24.02.2009 but did not depose before 

him that he came at the instruction of the authority. He denied 

the suggestion that Zia (clerk) has not been cited as witness in 

the case. P.W.37 did not specify before him when he appeared. 

He did not seize any papers in respect of appearance of P.W.37 

on 25.02.2009 in Peelkhana. He denied the suggestion that he 

was a tutored witness.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence specially in killing of Lt. Col. Lutfar Rahman and 

other two officers as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 26, 37, 223 all are eye witnesses to the occurrence. P.W. 

26 saw the condemner/appellant in an unlawful assembly with 

others on discussion infront of the Line of 36 Battalion prior to 

killing of Lt. Col. Enayet and Col. Mujib. P.W. 37 corroborated 
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his above testimony. They both were cross-examined but their 

corroborative testimony could not be assailed or embellished in 

any way. Their identification of the condemner/appellant was 

not challenged. P.W. 223 is also an eye witness. He saw the 

condemner/appellant in Darbar and left at the instance of the 

voice ‘Rv‡Mv’ and joined with the rebellions.   P.W.137 identified 

him from video –footage exhibit-CLXXXI. They all were 

cross-examined on behalf of the condemner/appellant but their 

testimonies could not be assailed or embellished in any way.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   
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Mrs. Fahima Barrin, the learned Advocate appearing on 

behalf of the condemner/appellant submits that both the P.Ws 

26 and 37 are tainted and tutored witnesses. P.W. 654, the 

investigation officer admitted that in the charge-sheet there is 

the reference that Habilder Bajlur Rashid (P.W.26) had a 

discussion with others. The investigation officer further 

admitted that there is no other Bajlur Rashid in the case either 

as an accused or witness excepting P.W. 26 Bajlur Rashid. It is 

apparent that this witness had the role of a rebellion and he has 

been cited here to depose falsely against the 

condemner/appellant to get rid of his liability as an accused. 

P.W. 37 admittedly was on earned leave.   He had no reason to 

appear Peelkhana on the date of occurrence. He could not show 

any papers to support his appearance in Peelkhana on the date 

of occurrence. He appears as a procured witness. Moreover, 

their evidence does not bear any substance. They only saw the 

condemner/appellant to make discussion with others which 

constitutes no offence as alleged. None of them identified the 

condemner/appellant either with Battalion or Regiment number. 

P.W.137 identified the condemner/appellant with video-
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footage. Such identification beyond judicial process finds no 

evidentiary value.  

Mrs. Fahima Barrin lastly submits that trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him illegally 

and it warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 223 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ They all saw him to his active 

participation to the occurrence.  

P.W. 26 deposed-  

‘`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 e¨vUvwjq‡b 

ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi 

knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb 

bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, 

bvt myt  Lv‡qi, bvt myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt 

gv‡jK, my‡e`vi evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, 

nvwej`vi Igi, wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K 

civgk© Ki‡Z †`wL|’ 
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P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL| 

wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j gwReyj 

nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 

hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ mgq M.L.S.S mvB ỳj‡K 

†`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB w`‡K Av‡Q ZLb wmcvnx 

Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 223 deposed-  

‘wWwR Gi Av‡`k Agvb¨ K‡i J. C. O 5439 bv‡qK my‡e`vi Kwei, 

5515 Avjx AvKei, 5523 Aveyj Lv‡qi 4782 Avt evix 78584 wmcvnx wicb 

Avn‡¤§`, Ab¨b¨v‡`i m‡½ `ievi nj Z¨vM K‡i| Avwg ˆmwbK †g‡Q hvIqvi mgq 
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50836 Avey mvB`, 68641 Lvqiæj, Avjg‡K Ab¨‡`i mv‡_ A ¿̄ mn †`Šov‡`Šwo 

Ki‡Z †`wL I dvKv ¸wj Ki‡Z †`wL |’ 

In the video footage exhibit- CLXXXI as identified by 

P.W. 137 the condemner/appellant appears in the mood of 

rebellions along with other rebellions.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.604 Sepoy 68277 Md. Aminar 

Rahman.  

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.16 Md. Asifur Rahman Akash 

 P.W.28 Sepoy Md. Anowar Hossain 

 P.W.254 Naik Badok, Md. Mahtab Ali 

 P.W. 320 Shamima Pervin, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant.  

At the time of hearing prosecution added the evidence of 

following witness for consideration-  

P.W.454 Lt. Col. Jahanara.   
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.16 deposed that on 25.02.2009 he was working at 

his tailoring shop. At about 7.40 he attended Maj. Asad being 

called by Sepoy Salah. Maj. Asad asked him to fasten badge on 

his belt and he performed that. Maj. Asad went to Darbar and 

then he returned to his tailoring shop. At about 9.15/30 A.M. he 

came to hear firing sound from Darbar. He came out from shop 

to the west varanda and came to see to coming out BDR 

personnel from Darbar. At that time he also came to see the 

condemner/appellant Sepoy Aminar Rahman and Havilder 

Tariqul to stand at south-east corner of Sadar Battalion. While 

Maj. Asad coming from Darbar hall reached in front of the 

garden of Sadar Battalion office Havilder Maj. Tariqul called 

him by bad name ‘I HL L¥š¡l h¡µQ¡ B−N dl’. The condemner/ 

appellant Sepoy Aminar Rahman and another BDR person 

(unknown) caught hold Maj. Asad from both sides. Havilder 

Tariqul assaulted Maj. Asad by his waist-belt. Maj. Asad 
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pushed him behind and came up to the office of commanding 

officer on 2nd floor. The condemner/appellant Sepoy Aminar 

followed him. At that time he came to hear Havilder Tariqul to 

make order ‘−L¡e ¢h¢X Bl Hl ®m¡L M¡¢m q¡−a b¡L−h e¡, ph¡C AÙ» ¢e−u 

clh¡l q−m k¡−h J B¢jÑ A¢gp¡l ®cM¡j¡œ …¢m Ll−h ’ After a while a 

BDR person brought Lt. Col. Jahanara into the office of 

commanding officer on 2nd floor of Sadar Battalion.  At that 

time he came to see Havilder Belayet with SMG and Naik Asad 

with rifle. They fired towards the office of the commanding 

officer. Havilder Belayet was directing to bring out Maj. Asad-

®jSl BR¡®cl h¡µQ¡−L ®hl Llz L¥š¡l h¡µQ¡−L j¡l, n¡m¡ ®ke ®L¡e i¡−h h¡Q−a 

e¡ f¡−lz In order to kill Maj. Asad he took with him Naik Asad 

and entered into Sadar Battalion. After a while 4/5 BDR 

personnel took down Lt. Col. Jahanara in assaulting manner on 

the road and pushed her on an ambulance. Later on, the 

condemner/appellant Sepoy Aminar, Havilder Belayet and Naik 

Asad entered into the office of commanding officer and soon 

after he heard terrible sound of firing. At that time he remained 

along with his employees under the cot in his tailoring shop. At 

noon he went to Sadar Battalion and became afraid seeing the 
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dead body of Maj. Asad there and as such he remained the 

whole day and night in his shop.  

In cross-examination on behalf of the 

condemner/appellant he heard the name of the investigating 

officer Kahar Akanda. The investigation officer took his 

statement in his tailoring shop. BDR has his own tailoring shop. 

His tailoring shop was in an abandoned building. The adjacent 

room of his shop was used as store room by the army. His shop 

was on the 2nd floor. He was not an employee of BDR. He 

worked under a contractor. At present he is a member of BGB. 

He has certificate as tailoring master. I.O did not take his 

certificate. He used to remain in Peelkhana as staff of Shaharia 

Hossain. Sadar Battalion was a big office. About 12/14 hundred 

people worked there. He did not know them all and their 

number. On making dress he handed over to Sadar Battalion. 

Assistant Master did the work of repairing. His duty was to 

prepare new uniform. Maj. Asad did not call him to make his 

uniform. It was not his duty for which Maj. Asad called him. 

He prepared his uniform on the previous day and on the date of 

occurrence he went to fasten the button. His work was within 
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the tailoring shop. The building was not used excepting store 

and tailoring shop. He had no communication with the Sepoys. 

They only visited the shop to give measurement. He cannot say 

the Battalion of Maj. Asad. He denied the suggestion that Maj. 

Asad did not come in Peelkhana and that he did not see him. He 

did not hide himself while firing was made directing the office 

of the commanding officer. Sultan ground was at a little 

distance from his building. He was on the 2nd floor and it was 

viewed outside. His building and the building of the office of 

commanding officer were side by side. Everything of adjacent 

building was viewed from his building. C.O. building had 

boundary wall all around. The stair was in the middle. He 

denied the suggestion that the stair could not be seen from his 

building. The stair of the C.O. building was 10/15 yard away 

from his building. At about 10.30 he hid himself under cot 

having afraid. He came out at noon to take his lunch. He could 

not take his lunch and came back moving around Sadar 

Battalion. At that time he happened to meet with soldiers. He 

saw the dead body of Maj. Asad but did not see any Sepoy at 

that time. He denied the suggestion that he did not see the dead 
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body of Maj. Asad and that he deposed falsely. He denied the 

suggestion that he had his implication in killing activities and 

that he is a procured witness and that for adducing false 

evidence he was given employment in BGB.  

P.W.28 deposed that he joined in BDR on 04.01.2003 

and had his posting in ‘h¡cL cm’. On 25.02.2009 at 8.30 A.M. he 

came at ‘h¡cL A¢gp’ DAD Touhid was in the adjacent room but 

afterwards he went out. He was waiting in the office in order to 

receive his leave order. At about 9.30 he came to hear firing 

sound from the side of the Darbar. At that time rebellions came 

at Sadar office. He came out at the gate of Sadar office and saw 

some rebellions to go towards residential quarter crossing Sadar 

office. He also came to see some armed soldiers to make firing 

towards Darbar. He also came to see 2/3 Sepoys along with 

Havilder Tarikul to assault Maj. Asad. At about 9.50 DAD 

Touhid appeared there and having excited ordered ‘‡Zvgiv mK‡j 

A ¿̄ Av‡bv I †mbv Awdmvi‡`l LZg Ki|’ At that time Maj. Asad 

begged help- ‘Avgv‡K gvi‡Q, Avgv‡K evuPvI’ and thereafter he fell 

down on the stair. He took Maj. Asad on the 2nd floor in the 

office of commanding officer. Within 2/1 minute DAD Touhid 
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entered into that room. Maj. Asad asked DAD Touhid- ‘wK 

n‡”Q?’ DAD Touhid replied –‘Bf¢e ey‡Sb e¡?’ DAD Kadir also 

appeared there and thereafter they both left the room. After 4/5 

minutes Lt. Col. Jahanara came into the office of the 

commanding officer. She was nervous Naik Subeder Nurun 

Nabi fired from outside. Consequently the window glass broke 

down. He closed the door of the office of the commanding 

officer taking Maj. Asad and Lt. Col. Jahanara therein. He hid 

himself under the table of the commandant. After 10/15 

minutes DAD  

Touhid along with Havilder Belayet, Naik Asad, the 

condemner/ appellant Sepoy Aminar Rahman entered into 

the room of the commandant with arms. Having not seen Maj. 

Asad, DAD Touhid left the room asking to break down the door 

of bathroom. Then they broke down the door of bathroom and 

took out Maj. Asad and Lt. Col. Jahanara. Maj. Asad took seat 

on the chair. The armed rebellions took out Lt. Col. Jahanara, 

Havilder Belayet, Naik Asad and the condemner/appellant 

Sepoy Aminar remained in the room. After a while DAD 

Touhid came into the room of commanding officer asked them 
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to finish pointing Maj. Asad. Instantly Havilder Belayet, Naik 

Asad, the condemner/appellant Sepoy Aminar killed Maj. Asad 

by firing. He sustained fire injury on his buttock and leg. He 

came out and fell on the stair. Later on, he was taken to the 

hospital by someone  

In cross-examination on behalf of the condemner 

/appellant he stated that he has been in service in Peelkhana 

since 25.02.2009. He had no sense when he was taken in BDR 

hospital on 25.02.2009. He regained his sense in Holy Family 

hospital at about 8.30/9.00 P.M. and remained Holy Family 

hospital for about 90 days. He deposed before I.O. on 

26.02.2010. He can’t say whether the signature of I.O. bears the 

date 26.02.2011. He reiterated that he deposed on 26.02.2010. 

He was with uniform on the date of occurrence. He had full 

shirt and pant with belt. He can’t say whether I.O. seized his 

wearing apparels. He does not bear any mark of injury on his 

buttock and leg. He denied the suggestion that he did not 

sustain any injury on his buttock and leg. He had no talk with 

tailor master Akash (P.W.16). He did not know him. He had 

also no talk with the wife of Maj. Asad. He plays on pipe band. 
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His company commander was Subeder Maj. Taher. He can’t 

say whether I.O. seized his leave application. He denied the 

suggestion that he did not go to the office for his leave. Band 

office and the office of the DAD Touhid were in separate 

rooms. At 8.30 he did not find anybody in band office. In the 

office of the DAD Touhid there was none. Nobody asked him 

to take arms. He was alone in the office. He did not go forward 

to rescue Maj. Asad when Maj. Asad was assaulted. He denied 

the suggestion that he did not see Maj. Asad. He denied the 

suggestion that he deposed falsely and for adducing false 

evidence he was not implicated in the case. He denied the 

suggestion that he did not know the condemner/appellant and 

also did not see him at the time of occurrence.  

P.W.254 deposed that on 25.02.2009 he attended Darber 

with band dress. D.G. came into Darber at 9.A.M. At about 

9.30 there raised a hue and cry in Darber. He left Darber and 

came to his Line. He heard firing from Line. He also came to 

know that army officers have been killed in Darber. He came to 

see 6362 Naik Subedar Sanat Kumar, 53354 Lance Naik 

Moniruzzaman, 57382 Sepoy Mijanur, 70780 Sohel Rana, the 
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condemner/appellant 68277 Sepoy Aminar, 44806 Habilder 

Chalak Salam, 46091 Habilder Mijanur, 55522 Sepoy Habibur, 

55735 sepoy Mashiur and 55963 Sepoy Zakir to run with arms 

and to make firing. 

In cross-examination behalf of the condemner/appellant 

he stated that he did not serve in other Battalion. He denied the 

suggestion that arms was recovered from his residence. Badak 

used to live in Line No. 11. M.T. Line was 1/1 ½ kilo far away. 

He did not come to depose earlier. He cannot remember when 

he saw the condemner/appellant Aminar Rahman. But he 

reiterated that he was with him many times. He denied the 

suggestion that he deposed falsely.  

P.W.320 deposed that he recorded the confessional 

statement of the condemner/appellant Sepoy Md. Aminar 

Rahman after providing him three hours for reflection. He 

identified the statement as exhibit 302 and his signature exhibit 

302/1 series.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he denied the suggestion that the 

number of New Market Police Station Case No. was wrongly 
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recorded. In fact the condemner/ appellant was taken before 

him on 27.04.2010 by S.I. Al-Masud. He denied the suggestion 

that he did not appraise the column 5 to the 

condemner/appellant and that he did not record the confessional 

statement of the condemner/appellant in compliance with the 

provisions of law.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 31.10.2009. He recorded the 

statement of P.W.16 on 14.01.2010. At that time the appellant 

was in custody. P.W.16 left Peelkhana on 26.02.2009 but he did 

not depose before him when he came back in Peelkhana. He 

can’t say whether P.W.16 was employed as MLSS after 

deposing before him as witness. He did not seize any paper as 

to illness of P.W.28. He can’t say whether P.W.28 made any 

interview before media. He denied the suggestion that P.W.28 

was a fictitious witness. P.W.254 was a member of band party 

hailed from Sadar Rifle Battalion. The appellant hailed from 13 

Battalion. He did not seize any paper to show P.W.254 ever in 

13 Battalion. He can’t say when the appellant was attached with 
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Sadar Battalion. He arrested the appellant on 31.10.2009 and 

recorded the confessional statement on 05.11.2009. He denied 

the suggestion that he obtained the confession of the appellant 

by way of oppression and that he implicated the appellant 

without proper investigation.  

The Confessional Statement of Sepoy Md. Aminar 

Rahman runs as under- 

“25/02/09 a¡¢lM pL¡m 9.00-9.30 V¡l pju A¡¢j pcl A¢gpl 

®c¡a¡m¡u hp¡ ¢Rm¡jz clh¡l qml ¢cL fÐQä ®N¡m¡N¤¢m öea f¡Cz 

A¡aw¢La qu ¢eQ ®ej A¡¢pz pcl hÉ¡V¡¢mu¡el p¡je CE¢eV fa¡L¡l ¢eQ 

1Se ®jSl pÉ¡lL 2/3Se j¤M¡nfs¡ ¯p¢eL j¡ldl Lla ®c¢Mz pÉ¡ll 

®ej fÔV ¢Rme¡z A¡¢j J  A¡lJ LuLSe °p¢eL ¢Nu ®jSl pÉ¡lL EÏ¡l 

Ll pcl hÉ¡V¡¢mu¡el HL¢Vw ¢p, J, ®jSl ®j¡Ù¹¡L A¡qjc p¡qhl Lr 

¢eu¡ k¡Cz pÉ¡lL f¡¢e He ®cuz ph¡ kaÁ L¢lz I l¦j ®mx LZÑm fcl 

HLSe j¢qm¡ X¡š²¡l ¢Rmz pÉ¡ll e¡j Sea f¡¢l A¡p¡cz ¢eQ fÐä g¡u¡l 

J N¡m¡N¡¢ml në ö¢ez aMe ®jSl pÉ¡l h¡bl¦j Y¤L ¢pVL¡e£ A¡VL¡Cu¡ 

®cuz A¡¢j ¢eQ e¡¢jz j¤M¡n fs¡ °p¢eLl¡ Hp, Hj¢S A¡j¡l h¤L ¢WL¡uz 

N¡¢m N¡m¡S Ll,hm AÙ» ®ez e¡Cm S£he h¡Qy¢h e¡z A¡¢j ®L¡a ¢Nu Hp, 

Hj, ¢S J …¢m i¢aÑ c¤¢V jÉ¡N¢Se ®eCzA¡¢j h¡p¡u Qm k¡Cz 26/02/09 

a¡¢lM ®hm¡ 11.30 -12.00V¡u A¡¢j ®f¡o¡L fs 1ew ®NV A¡¢pz a¡lfl 
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h¡p¡u Qm k¡Cz 26/02/09 a¡¢lM ®hm¡ 5.00-5.30 V¡u ®L¡a ¢Nu AÙ» 

Sj¡ ®cCz A¡¢j h¡p¡u ¢Rm¡jz 27 a¡¢lM ül¡øÌj¿£» ®Nm A¡j¡clL 

q¡pf¡a¡m A¡pa hmz” 

 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant.  

The learned Deputy Attorney General also submits that 

P.Ws. 16, 28 and 254 all are eye witnesses to the occurrence. 

P.W. 16 saw the condemner/appellant to detain Maj. Asad 

while he was coming out from Darbar at the instance of firing 

in Darbar and being detained by him some rebellions assaulted 

Maj. Asad who however escaped and took shelter in the office 

commanding officer on 2nd floor of Sadar Battalion and the 

condemner/appellant followed him with arms along with some 

others and thereafter Maj. Asad was killed thereat by the 

rebellions and he found the dead body of Maj. Asad. P.W. 28 

corroborates the above testimony of P.W. 16 since he hid 

himself in the office of the commanding officer. He saw the 

condemner/appellant and other to kill Maj. Asad by firing. 

Their evidence appears consistent, corroborative and worthy of 

credit. P.W. 254 also saw him with arms and to run on firing. 
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He identified him with his regiment No. The confessional 

statement of the condemner/appellant appears consistent with 

the sequence as he and others confined him in the office of Maj. 

commanding officer and taking arms and ammunition from 

magazine. His confession appears true. It is voluntary as well 

since no evidence as of taking under duress.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.    

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of appellant submits that admittedly at the 

time of occurrence P.W. 16 was a public (tailor) working under 

a contractor and he was in his tailoring shop and further that 
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later on, after the occurrence he got employment in B.G.B 

(Former BDR) and thus appears as highly interested witness 

and more so he remained all the time in his tailoring shop 

situated in a different building and as such his claim of seeing 

the condemner/appellant to assault Maj. Asad in front of the 

garden of Sadar Battalion and happenings in the office of 

commanding officer of Sadar Battalion on its 2nd floor in a 

separate building appears impracticable and unreliable. His 

claim of fastening the ‘‡eë e¨vP’ of Maj. Asad on standing with 

his uniform on the occasion of Darber Day also appears a cock 

and bull story. His above uncorroborated testimony inspires no 

confidence. He merely heard firing sound from the side of the 

office of commanding officer of Sadar Battalion. His evidence 

appears procured and tutored. P.W. 28 as member of ‘ev`K `j’ 

his presence and waiting in the office for leave as well as seeing 

the incidents that allegedly happened in the office of 

commanding officer of Sadar Battalion and identifying the 

condemner/appellant with arms and his taking shelter under 

table of the commanding officer all appears in view of the facts 

and circumstances of the case unreliable. No evidence appears 
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that he sustained injury on his person. P.W. 454 Lt. Col. 

Jahanara did not corroborate his testimony as to his presence in 

the office of the commanding officer of Sadar Battalion. He 

admitted in his cross-examination that he deposed before the 

I.O on 26.02.2011. His belated disclosure of the occurrence 

casts reasonable doubt to his testimony.  The evidence of P.W. 

254 also does not inspire any confidence. He claims to identity 

the condemner/appellant with arms. He referred the regiment 

No of the condemner/appellant as well as 9 (nine) others which 

appears unusual and unnatural. Moreover, his evidence appears 

vague. He admitted in his cross-examination he can’t say when 

he could see the condemner/appellant. 

Mr. Md. Sanowar Hossain further submits that the 

confession of the condemner/appellant is exculpatory in nature. 

He took up the arms merely under threat. It is neither voluntary 

nor true. It can’t be considered as evidence against the 

condemner/appellant.    

He lastly submits that trial court having failed to assess 

and weigh the evidence on record erroneously found him guilty 

of the offences and sentenced him illegally and it warrants 
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necessary interference and as such the Reference as against him 

is liable to be rejected and the Crl. Appeal/Jail Appeal filed on 

his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-
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accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Sepoy Md. Aminur Rahman 

stated in his confessional statement– 

‘pcl hÉ¡V¡¢mu¡el p¡je CE¢eV fa¡L¡l ¢eQ 1Se ®jSl pÉ¡lL 2/3Se 

j¤M¡nfs¡ ¯p¢eL j¡ldl Lla ®c¢Mz pÉ¡ll ®ej fÔV ¢Rme¡z A¡¢j J  A¡lJ L-

uLSe °p¢eL ¢Nu ®jSl pÉ¡lL EÏ¡l Ll pcl hÉ¡V¡¢mu¡el HL¢Vw ¢p, J, ®jSl 

®j¡Ù¹¡L A¡qjc p¡qhl Lr ¢eu¡ k¡Cz pÉ¡lL f¡¢e He ®cuz ph¡ kaÁ L¢lz I l¦j 

®mx LZÑm fcl HLSe j¢qm¡ X¡š²¡l ¢Rmz pÉ¡ll e¡j Sea f¡¢l A¡p¡cz ¢eQ fÐä 

g¡u¡l J N¡m¡N¡¢ml në ö¢ez aMe ®jSl pÉ¡l h¡bl¦j Y¤L ¢pVL¡e£ A¡VL¡Cu¡ 

®cuz A¡¢j ¢eQ e¡¢jz j¤M¡n fs¡ °p¢eLl¡ Hp, Hj¢S A¡j¡l h¤L ¢WL¡uz N¡¢m 

N¡m¡S Ll,hm AÙ» ®ez e¡Cm S£he h¡Qy¢h e¡z A¡¢j ®L¡a ¢Nu Hp, Hj, ¢S J …¢m 

i¢aÑ c¤¢V jÉ¡N¢Se ®eCz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 16, 28, 254 

provide direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 16 deposed-  

‘Abygvb 9-25 †_‡K 9-30 wgt `ievi n‡ji w`K †_‡K 2/1 ivDÛ ¸wji 

kã ïwb `ievi nj †_‡K| ZLb Avwg †`vKvb †_‡K †ei n‡q cwðg cv‡k¦© eviv›`v 

†`L‡Z cvB wewWAvi Gi †jvKRb `ievi n‡ji w`K †_‡K †ei n‡q PZzw ©̀‡K 

QyUvQywU Ki‡Q| Hmgq m`i e¨vUvwjq‡b cye© `w¶Y †Kv‡Y M¨v‡i‡Ri mvg‡b 

nvwej`vi ZwiKzj, wmcvnx Avwgbyi ingvb `vwo‡q wQ‡jb| Hmgq `ievi nj †_‡K 

Avmv †gRi AvQv` m`i e¨vUvwjq‡bi Awd‡mi mvg‡b evMv‡bi Kv‡Q Avm‡j 

nvwej`vi †gRi ZwiKzj e‡j H GK KzËvi ev”Pv Av‡m ai| wmcvnx Avwgbyi 

ingvb I AviI GKRb AcwiwPZ ˆmwbK †gRi AvQv‡`i ỳB cv‡k 2Rb a‡i 

iv‡L| nvwej`vi ZwiKzj Zvi †Kvg‡ii †eë Ly‡j †gRi AvQv‡`i bv‡K gy‡L ey‡K 

wc‡V gvi‡Z _v‡K| †gRi AvQv` Zv‡K av°v †g‡i m`i e¨vUvwjq‡bi 2q Zjvq 

wm/I mv‡n‡ei Awd‡m Xz‡K| wmcvnx Avwgbyi wcQy wcQy hvq| Hmgq nvwej`vi 

ZwiKzj jvB‡bi bx‡P †h‡Z _v‡K I wPrKvi K‡i ej‡Z _v‡K †Kvb wewWAvi Gi 

†jvK Lvwj nv‡Z _v‡K‡e bv mevB A ¿̄ wb‡q `ievi n‡j hv‡e I Avwg© Awdmvi 

†`LvgvÎ ¸wj Ki‡e g‡g© wb‡ ©̀k †`q| Gi wKQy¶Y c‡i nvmcvZv‡ji †jt K‡Y©j 

Rvnvbviv g¨vWvg‡K GKRb ˆmwbK A ¿̄ ZvK K‡i m`i e¨vUvwjq‡b 2q Zjv wm/I 
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mv‡n‡ei Awd‡m wb‡q hvq| Hmgq nvwej`vi †ejv‡q‡Zi nv‡Z GmGgwR, bv‡qK 

AvQv‡`i nv‡Z ivB‡dj wb‡Z †`wL| Zviv wm/I mv‡n‡ei Awdm j¶¨ K‡i ¸wj 

K‡i| nvwej`vi †ejv‡qZ e‡j †gRi AvQv‡`i ev”Pv‡K †ei Ki| KzËvi ev”Pv‡K 

gvi kvjv †hb †Kvbfv‡e evP‡Z bv cv‡i| Z_v bv‡qK AvQv`‡K nvwej`vi 

†ejv‡qZ e‡j Pj kvjv‡K gvi‡ev GB e‡j Zviv m`i e¨vUvwjq‡b Xz‡K| wKQy¶Y 

c‡i 4/5 Rb ˆmwbK †jt K‡Y©j Rvnvbviv‡K gvi‡avi Ki‡Z Ki‡Z bx‡P bvwg‡q 

iv¯—vq Avb‡j GKwU G¨v¤̂y‡j‡Ý DwV‡q †`q| c‡i nvwej`vi †ejv‡qZ, bv‡qK 

AvQv`, wmcvnx Avwgbyi ingvb A ¿̄ wb‡q wm/I mv‡n‡ei Awd‡m XzK‡j cÖPÛ ¸wji 

kã ïb‡Z cvB| Avwg ZLb Avgvi Kg©Pvix‡`i wb‡q †UBjvwis k‡ci †PŠwKi bx‡P 

Ae ’̄vb Kwi|’ 

He reiterated in his cross-examination- 

‘Avwg †`vZjvq `vwo‡q evwni †_‡K †`Lv m¤¢e| ..................... Avgvi 

I wm/I Awd‡mi `vjvb cvkvcvwk| Avgvi `vjvb †_‡K †`Lv hvq cv‡ki `vjv‡bi 

mewKQy|’ 

P.W. 28 deposed-  

 ‘Abygvb 9-50 wgt wWGwW ‡ZŠnx` G‡m D‡ËwRZfv‡e Av‡`k †`q †Zvgiv 

mK‡j A ¿̄ Av‡bv I †mbv Awdmvi‡`i LZg Ki| H mgq e¨vUvwjq‡bi mvg‡b gvi 

†L‡Z _vKv †gRi AvQv` e‡jb Avgv‡K gvi‡Q Avgv‡K evPvI e‡j †m wmwoi Kv‡Q 

c‡o hvb| Avwg ª̀“Z Zvi Kv‡Q hvB wZwb e‡jb Avgv‡K evPvI I †ØvZjv wb‡q 

Pj| Avwg Zv‡K a‡i †ØvZjvq wm/I mv‡n‡ei i“‡g wb‡q hvB| 2/1 wgwb‡Ui g‡a¨ 
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wWGwW ‡ZŠwn` wm/I mv‡n‡ei i“‡g Xy‡Kb| †gRi AvQv` wRÁvmv K‡ib wK n‡”Q 

DË‡i wWGwW †ZŠnx` e‡jb Acwb ey‡Sb bv ? ZLb wWGwW Kvw`i Av‡m I 2 Rb 

GK‡Î ‡ei n‡q hvq| Abygvb 4/5 wgwb‡Ui g‡a¨ †jt Kt Rvnvbviv D³ 

Awabvq‡Ki Awd‡m Av‡mb| ‡gWvg nvdv‡”Qb| 2/1 wgwb‡Ui g‡a¨ bv‡qK my‡e`vi 

byi“bœex †ei †_‡K ¸wj †g‡i P‡j hvq| ¸wj Rvbvjvi KvP †f‡½ covq †gRi 

AvQv` I †jt K t Rvnvbviv‡K Awabvq‡Ki i“‡g Xy‡K wQUKvbx jvwM‡q 

AvZ¥‡Mvcb K‡ib| Avwg Awabvq‡Ki †Uwe‡ji bxP jywK‡q _vwK| Abygvb 10/15 

wgt c‡i wWGwW †ZŠwn` I m½x nvwej`vi †ejv‡qZ bv‡qK AvQv` wmcvnx Avwgbvi 

ingvb km ¿̄ Ae ’̄vq Av‡iv 3 Rb ˆmwbK mn Awabvq‡Ki i“‡g Av‡mb| †gRi 

AvQv`‡K bv †c‡q ev_i“‡gi `iRv fv½vi Av‡`k w`‡q wWGwW †ZŠnx` P‡j hvb| 

(Av`vj‡Zi wRÁvmv)| ZLb Zviv ev_i“‡gi `iRv †f‡½ †d‡j †gRi AvQv` I 

†jt Kt Rvnvbviv‡K †ei K‡i| Avmv` m¨vi †Pqv‡i e‡m c‡ob| A ¿̄avix ˆmwbKiv 

†jt Kt Rvnvbviv‡K i“g †_‡K †ei K‡i wb‡q hvq| nvwej`vi †ejv‡qZ bv‡qK 

AvQv` wmcvnx Avwgbvi i“‡g †_‡K hvq| GKUz c‡i wWGwW †ZŠnx` wm/I Gi 

i“‡g Av‡m †gRi AvQv`‡K †`‡L Zv‡`i finish e‡j i“g †_‡K P‡j hvb| m‡½ 

m‡½ nvwej`vi †ejv‡qZ bv‡qK AvQv` wmcvnx Avwgbvi †gRi AvQv`‡K ¸wj K‡i 

nZ¨v K‡i P‡j hvq| Avwg Awabvq‡Ki †Uwe‡j jywK‡q _vKve ’̄v ¸wj we× nB| 

Avgvi gvRvq I cv‡q ¸wj jv‡M|’ 

 P.W. 254 deposed-  
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 ‘`ievi †_‡K †ei n‡q m`i jvB‡b P‡j hvB| jvB‡b ¸jv¸wj ïwb| 

ïb‡Z cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK my‡e`vi 

mbr Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx wgRvbyi, 70780 

†mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 nvwej`vi PvjK Qvjvg, 46091 

nvwej`vi wgRvbyi, 55522 wmcvnx nvweeyi, 55735 wmcvnx gwkDi, 55963 

wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq †`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.630 Sepoy 79667 Md. Zahidul Islam. 

Trial court charged him for the offences under Sections 

302/149/201/382/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.15 Sepoy Md. Fazlul Haque 

P.W.334 A.K.M. Emdadul Hoque, Magistrate 

 P.W.519 Sepoy Md. Khaledur Rahman 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

 P.W.4 Col. Md. Shamsul Alam Chowdhury and  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.4 deposed that he had his posting in Peelkhana from 

01.02.2009 to 11.03.2009 as sector commander of 44 Battalion. 

He was transferred to special security force on 05.02.2009 but 

DG, BDR and Dhaka Sector Commander detained him for 

BDR week. 44 Rifle Battalion was entrusted for decoration and 

arrangement of Darbar Hall on 25.02.2009. He was also 

entrusted as Chief Security Officer for Prime Minister at her 

majesty’s appearance in Peelkhana on 24.02.2009. He 

performed his duty properly. He came to Darber Hall at 8.00 

A.M. on 25.02.2009 and made all arrangement. Darber was 

started at 9.00 A.M. with recitation from holy Quarn. When DG 

was delivered speech on “X¡mi¡a LjÑp§Q£” a Sepoy entered into 

Darber Hall from southeast corner with arms and rushed 

towards DG. He cried out and moved towards stage. Instantly 

Col. Mujib, Col. Anis, Col. Elahi and some others came up on 

the Stage. The Sepoy was seemed trembling. He was Moyeen 

of 13 Battalion. He caught hold him and unarmed him. Bg. 

Gen. Bari, Col. Anis, Captain Mannan, Lt. Col. Elahi and some 
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other officers also came up and detained Moyeen on the stage.  

He came down from Stage. Army officers were running to and 

fro. He also came out from Darber Hall and was taken to 3rd 

floor of J.C.O’s quarter by some J.C.O’s. He tried to observe 

the outside position through window of 3rd floor. At that 

moment he heard firing from helicopter and the rebellions were 

asked to fire towards helicopter. Many soldiers were firing.  

Among them he could identify the condemner/appellant 

Sepoy Jahidul and Sepoy Rakhal Chandra.  

 In cross-examination on behalf the condemner/appellant 

Sepoy (79667) Jahidul Islam he stated that the room where he 

took shelter had ‘Kv‡Pi Rvbvjv wQj| Rvbvjvq wcsK Kvjv‡ii c ©̀v wQj|’ In 

the J.C.O’s quarter the stair was in the middle. He had no 

knowledge of the reporting in the Protham Alo dated 3rd March, 

2009. He identified Jahid from 20/25 yard away. He identified 

him peeping through the gap of the door of the residence where 

he took shelter. He denied the suggestion that he could not 

identify the condemner/appellant for the cause of trees beside 

the JCO’s quarter. He denied the suggestion that Army officers 

were killed at firing from Helicopter. He can’t say whether 
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father of Jahidul Islam served in BDR as Habilder for more 

than 25 years. He denied the suggestion that at the time of 

occurrence Jahidul Islam was in his Barak and he left Peelkhana 

for his safety on 26.02.2009 and that he deposed falsely 

implicating Jahidul Islam.   

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms and pointed arms on 

D.G. and behind him Kajal entered into Darber. All BDR 

personnel stood up and were leaving Darber. He also came out 

from Darber and on his way to 24 Battalion when he reached in 

the middle of sultan ground and north-west of Babor ground he 

came to see Sepoy Masum of 24 Battalion followed by Lance 

Naik Eqramul, Sepoy Paltan Chakma, Sepoy Mukul Alom with 

arms to move forward. At that time he came to see Maj. 

Mominul Sarker, unit officer of 24 Battalion to come through 

northern road to the east of the pond and also came to see that 

Sepoy Masum burst fire on Maj. Mobin and consequently Maj. 

Mobin fell down on earth. Afterwards he ran towards 24 
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Battalion and came up on 4th floor of the Line. From Varandha 

of 4th floor he came to see Habilder Jashim, Sepoy Khaibor, 

Sepoy Ataiur, Naik Mostafa, Naik  Majed and the appellant 

Sepoy Jayedul and Sepoy Milon Tarafder with arms, agitated 

moods and  to make firing. They also asked other Sepoys to 

take up arms.  

In cross-examination on behalf of the condemner 

/appellant he stated that at the time of firing he was in Darbar. 

He had no scope to control the situation. He saw the 

condemner/appellant to make firing. He denied the suggestion 

that the condemner/appellant tried to control the rebellions and 

that he was an innocent.  

 P.W.519 deposed that on 04.10.2009 he identified the 

condemner/appellant Zahidul from video footage.  He 

identified the footage exhibit – CLXXX. He further stated that 

he identified him with arms in his hand. 

 In cross-examination on behalf of the 

condemner/appellant he stated that in the footage there are three 

separate pictures. In the footage there is no reference of case 

number. There is no marking in the footage. He reiterated that 
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he knew the condemner/appellant Zahidul. He identified him 

standing with arms.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 44 Battalion. P.W.4 was the 

commanding officer of 44 Battalion. He arrested the appellant 

on 23.02.2010. Prior to that he was on duty in Peelkhana. The 

appellant as it appears from C.S. was aged 21. He examined 

P.W.520 on 04.10.2009. He did not depose before him of his 

Battalion No. The appellant was taken on remand for 10 days at 

two times. He denied the suggestion that he obtained the 

confession of the appellant under coercion and that he 

implicated him falsely.  

 The Confessional Statement of the Sepoy Md. Zahidul 

Islam runs as under- 

“Avwg 2008 mv‡j wmcvnx c‡` fwZ© n‡q PÆMÖv‡g cÖwk¶b †k‡l 

wcjLvbvq 13 ivB‡djm e¨v‡Uwjqv‡b e`jx n‡q †mLv‡b 1 gvm m‡ZR 

KiY †Kvm© †k‡l 44 ivB‡dj e¨v‡Uwjqv‡b e`jx nB| ‡mLv‡b †hvM`v‡bi 

ci DËivi AvB Gd ¯‹z‡j Acv‡ikb Wvj fv‡Zi †`vKv‡b 1 gv‡mi gZ 

KvR K‡i 4/5 nvRvi UvKv cvB| wewWAvi mßvn Dcj‡¶¨ cÖavbgš¿xi 

c¨v‡i‡W Ask MÖnb Kwi| 24/2/2009 Bs Zvwi‡L c¨v‡iW †k‡l jvB‡b 

eoLvbv †c‡q wekÖvg †bB|  Avwg 44 ivB‡dj e¨v‡Uwjqv‡bi  jvB‡bi 3 
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Zjvi c~e©cv‡k GKwU K‡¶ 15/20 R‡bi gZ _vKZvg| Hw`b weKv‡j 

bv‡qK my‡e`vi wbqvgyj ewki Avgv‡`i †K Avi Gm we gv‡V IqvwK©s G 

wb‡q hvq| †mLv‡b ivZ 8.00 Uv ch©šÍ IqvwK©s Kwi| IqvwK©s †k‡l 

jvB‡bi †g‡m Lvbv †L‡q iæ‡g wM‡q weQvbvq ky‡q _vwK| ivZ Abygvb 

9.00/9.30 Uvi mgq †Kv¤úvwbi wm wKD mv‡ne jvB‡b G‡m Avgv‡K 

ciw`b `iev‡i Ask MÖn‡bi Rb¨ e‡jb| ciw`b 25/2/09 Bs ZvwiL 

†fvi †ejv Nyg †_‡K D‡V bvgvR c‡o ‡g‡m bv Í̄v †L‡q G‡m `iev‡ii Rb¨ 

cȪ ‘Z n‡q mKvj 8.00/8.30 Uvi w`‡K mevi mv‡_ `ievi n‡j wM‡q 

wcQ‡bi w`‡K gvSvgvwS RvqMvq ewm| Abygvb 9.00 Uvi w`‡K `ievi ïiæ 

nq| †Kw› ª̀q gmwR‡`i Cgvb mv‡n †KvivY †ZjvIqvZ K‡ib| Gici wWwR 

g‡nv`q e³e¨ ïiæ K‡ib| wewfbœ K_v ejvi ci Wvj fvZ wel‡q K_v 

e‡jb| wZwb e‡jb - †Zvgiv nqZ g‡b KiQ Wvj fv‡Zi UvKv Kv‡iv 

c‡K‡U †M‡Q| Avm‡j Zv bq| †Zvgv‡`i ỳa Ges Ab¨vb¨ †h gvjvgvj 

gRy` Av‡Q Zv wewµ K‡i miKv‡ii cvIbv UvKv cwi‡kva Kiv n‡e| evKx 

UvKv †Zvgv‡`i dv‡Û Rgv Kiv n‡e| Gi ci wZwb †Ljvayjv cÖm‡½ K_v 

e‡jb| Ggb mgq mvg‡bi w`‡K nVvr GKUv ¸wji kã nq| mevB `vwo‡q 

hvq Ges AvZ‡¼ †h †hw`‡K cv‡i †`Šo †`q| Avwg I †`Šo w`‡q wcQb 

w`K †_‡K †ei n‡q hvB| †`wL wewWAvi ‰mwb‡Kiv Gw`K Iw`K 

†`Šov‡`Šwo K‡i hv‡”Q| Pviw`‡K ¸jv¸wji cÖPÛ kã cvB| Avwg ZLb 

†`Š‡o 44 ivB‡dj e¨v‡Uwjqv‡bi wcQ‡b d¨vwgwj †KvqvU©v‡ii  Kv‡Q GKwU 

cvwbi cv¤ú N‡i jywK‡q _vwK| BwZg‡a¨ GKwU Mvwo w`‡q gvBwKs Ki‡Z 

ïwb †h, wewWAvi m`m¨iv †h †hLv‡b Av‡Qb †ei nb, †ei n‡q A ¿̄ †bb, 

bq‡Zv ¸wj K‡i †g‡i †djv n‡e| Avwg cÖPÛ fq cvB| wewWAv‡i ZLb 

Avgvi gvÎ 6 gv‡mi gZ PvKwi nB‡Q| Avwg evev gvi GKgvÎ †Q‡j| 

evevi nvU© I wKWbxi mgm¨v| Gme wPšÍv K‡i Avwg cvjv‡bvi K_v wPšÍv 

K‡i cÖ_‡g Avgvi jvB‡b hvB| †mLv‡b KvD‡K †`wL bvB| Avwg Avgvi 

†Wªm Ly‡j wmwfj †cvlvK c‡o Zvi c‡i Dc‡i ‡cvlvK  cwo| hv‡Z †KD 

m‡›`n bv K‡i †mRb¨ †nj‡gU I cÖ‡mk wb‡q 5 bs ‡M‡Ui w`‡K hvB| 

KviY Gi Av‡M GKevi QzwU‡Z H iv Í̄v w`‡q  evwo‡Z †MwQjvg Rb¨ H 

iv Í̄vwU wPbZvg| †mLv‡b wM‡q †M‡U 8/9 Rb wewWAvi‡K †M‡U wWDwU 
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Ki‡Z ‡`wL| Zv‡`i nv‡Z A ¿̄ wQj| Zviv Avgv‡K Mvwj w`‡q Avgvi A ¿̄ 

†Kv_vq wR‡Ám Ki‡j Avwg ewj Avwg A ¿̄ †bB bvB| ZLb Zviv e‡j 

MvW©iæ‡g wM‡q A ¿̄ †b, bB‡j ¸wj K‡i †g‡i †dje| Avwg f‡q ZLb MvW© 

iæ‡g wM‡q †mLv‡b _vKv K‡qKUv A ¿̄ n‡Z GKUv PvBwbR ivB‡dj †bB| 

¸wj bv †bIqvq Zviv Avgv‡K gvi‡Z D`¨Z n‡j Avwg 2 wK¬c ¸wj I 

†Lvjv 4/5 Uv ¸wj †bB Ges Zv‡`i mv‡_ wb‡P †M‡U G‡m `vwo‡q _vwK| 

ỳcy‡ii c‡i †M‡Ui evB‡i n‡Z cvewj‡Ki †`qv iæwU, we¯‹zU, Kjv, cvwb 

LvB| GKRb eq¯‹ wewWAvi m¤¢eZ nvwej`vi ev bv: my‡e`vi n‡e (i¨v¼ 

jvMv‡bv wQj bv) Avgv‡`i †cQ‡b †Pqv‡i e‡m wWDwU Z`viwK K‡i| 

†mLv‡b Avgv‡`i mv‡_ Avgv‡`i e¨v‡Uwjqv‡bi wmcvnx ivLvj P› ª̀ wQj| H 

mgq †M‡Ui Kv‡Q wgwWqvi †jvKRb Av‡m| Avwg †M‡Ui Kv‡Q  _vKvq 

Ab¨vb¨iv Avgv‡K K_v ej‡Z e‡j Ges e‡j GB fv‡e GB fv‡e ej| 

Avwg ZLb f‡q f‡q wgwWqvi ‡jvK‡`i ewj – Avgv‡`i `vex b¨vh¨ `vex| 

Avgiv wewWAv‡ii ˆmwbK| Avgiv †Kvb MÛ‡Mvj Ki‡Z PvBbv| Avwg©iv 

†hb P‡j hvq| Avgv‡`i `vex bv gvb‡j Avgiv _vge bv BZ¨vw`| Avgv‡`i 

g‡a¨ GKRb wewWAv‡ii `vex m¤̂wjZ KvMR wgwWqvi mvg‡b Zz‡j a‡i| 

ỳcyi †ejv Avwg©i GKUv †nwjKÞvi‡K wcjLvbvi Dci P°i w`‡Z †`wL| 

ZLb wewWAvi‡`i g‡a¨ †`Šov‡`Šwo †e‡o hvq| Gi wKQz¶b ci †M‡Ui 

evB‡i 70/80 Rb wmwfj ‡jvK‡K wewWAv‡ii c‡¶ wgwQj Ki‡Z †`wL| 

Zviv wewWAv‡ii c‡¶ †køvMvb †`q| 5 bs †MU †_‡K `ievi njUv Kv‡Q| 

`ievi n‡ji `w¶b cv‡k †RwmI †KvqvU©v‡ii mvg‡b GKRb my‡e`v‡ii 

jv‡ki cv‡k Zvi ¿̄x cyÎ‡`i KvbœvKvwU Ki‡Z ‡`wL| c‡i H my‡e`v‡ii 

bvg Aveyj Kv‡kg e‡j Rvb‡Z cvwi| `ievi n‡ji mvg‡b iv Í̄vq GKwU 

PvKv cvsPvi nIqv cv‡R‡iv Mvwoi mvg‡bi evg w`‡Ki mx‡U GKRb Avwg© 

Awdmv‡ii g„Z‡`n emv Ae ’̄vq †`wL| Avwg wWDwU Kivi mgq `ievi 

n‡ji mvg‡b †ek wKQz Avwg© Awdmv‡ii jvk c‡o _vK‡Z †`wL| Avwg 

mÜ¨v 7.00 Uv ch©šÍ †mLv‡b wWDwU Kiv Kv‡j †ek K‡qKevi wewfbœ Mvwo 

†hgb 3 Uwb  UªvK mn wewfbœ Mvwo‡K `ievi n‡ji mvg‡b Avm‡Z I †h‡Z 

‡`wL| Avwg H wZb Uwb Uªv‡K H jvk ¸‡jv Zz‡j wb‡q †h‡Z †`LwQ| 

mÜ¨vi w`‡K K‡qKRb wewWAvi m`m¨‡K GKwU wcK Av‡c K‡i my‡e`vi 
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mv‡n‡ei jvk wb‡q †h‡Z †`wL| mÜ¨v 7.00 Uvi w`‡K Avwg A ¿̄ I ¸wj 

mn jvB‡b hvB| jvB‡b wKQz¶b †_‡K KvD‡K bv †c‡q cv‡ki †WBwi dv‡g© 

hvB| †mLv‡b mvivivZ Ae ’̄vb Kwi| ciw`b mKvj Abygvb 10.00 Uvi 

mgq cÖPÛ w¶av jvM‡j 5 bs †M‡Ui w`‡K hvB Ges †mLv‡b evB‡i †_‡K 

i“wU Kjv Avwb‡q LvB| weKvj ch©šÍ †mLv‡b wWDwU Kwi| evwn‡i gvB‡K 

†Nvlbv Ki‡Z ïwb †h, wcjLvbvi Av‡k cv‡k 3 wK: wg: ch©šÍ mevB †K 

GjvKv Qvo‡Z ejv n‡”Q| ‡Nvlbv ï‡b wcjLvbvi wfZ‡i _vKv wewWAvi 

m`m¨iv †h †hw`‡K cv‡i cvjv‡Z _v‡K| Avwg Avgvi A ¿̄, †nj‡gU, ¸wj 

me MvW©iæ‡g †i‡L ‡WBwi dv‡g©i wbKU Iqv‡ji cv‡k hvB| †mLv‡b 

wewWAv‡ii †cvlvK Ly‡j †i‡L wfZ‡i _vKv wmwfj †cvlvK c‡o †`qvj 

UcwK‡q evwn‡i hvB Ges †ewoeuv‡ai cvk w`‡q †n‡U b`xi cv‡o hvB Ges 

†bŠKv w`qv b`x cvo nB| †mLvb †_‡K †jvKvj ev‡m evB‡cj hvBI †mLvb 

†_‡K ivRkvnxi ev‡m D‡V evwo‡Z hvB| 26/2/09 Bs ZvwiL 2 evi 

†gvevBj †dv‡b Avgvi evev, gv I ¿̄xi mv‡_ K_v ewj| miKv‡ii mvaviY 

¶gvi †Nvlbv ï‡b I †hvM`v‡bi †Nvlbv ï‡b ivRkvnx †m±‡i †hvM`vb 

Kwi| MZ 22/2/2010 Bs Zvwi‡L wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv 

nq| Avwg hv ejwQ Zv mZ¨| mZ¨ K_v ejvi Rb¨ †`vl ¯̂xKvi Kijvg| 

†`vl ¯̂xKv‡ii Rb¨ Avgv‡K †Kvb AZ¨vPvi Kiv nq bvB| GB Avgvi 

e³e¨|” 

The Confessional Statement of co-accused Sepoy 

Rakhal Chandra runs as under- 

“2007 mv‡j wewW Avi-G †hvM`vb Kwi| †UKbvd I Lyjbvq PvKzix Kwi| 

Lyjbv n‡Z wewWAvi  mßvn Dcj‡¶¨ PvUz ‡kv‡Z Ask Mªn‡bi Rb¨ 8/1/09 

ZvwiL wcjLvbv XvKvq Avwm|44 ivB‡dj e¨vUvwjq‡b mshy³ n‡q †gm 

wewìs-G 5g Zjvq _vKZvg| MZ 25/2/09 ZvwiL mKvj †_‡K jvB‡b 

wQjvg| Avwg †Mvmj  Kivi mgq Abygvb 9.30 NwUKvq ¸wji kã ï‡b 

†ei n‡q †`wL wewWAvi m`m¨iv Qy‡UvQywU Ki‡Q| †ejv Abygvb 10.00 Uvi 

w`‡K gvB‡Ki †Nvlbv  ï‡b †cvlvK c‡i bx‡P Avwm| GLv‡b Abygvb 
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80/90 Rb wewWAvi †Rvqvb Rgv‡qZ nq| mevB  A ¿̄ nv‡Z wb‡q Avwg© 

†VKv‡Z e‡j|†KvZ †_‡K mevB A ¿̄ nv‡Z †bq| GK ch©v‡q †KvZ †_‡K 

A ¿̄ †kl n‡q hvq| iv¯—vi cvk¡©  n‡Z d¬v‡Mi evwk wb‡q ˆmwbK 

†KvqvUv‡ii mvg‡b Ae ’̄vb †bB| Abygvb 1.30 Uvi w`‡K e¨vUvwjqb †g‡m 

Lvevi LvIqv †kl Kwi| H mgq 3/4 Rb gy‡L Kvco euvav A ¿̄avix   

wewWAvi m`m¨ Avgvi nv‡Z  A ¿̄ †bB †Kb wRÁvmv K‡i Ges Zv‡`i mv‡_ 

5bs †M‡U †M‡j ‡mLv‡b MvW© i“g ‡_‡K 1wU Pvqbv ivB‡dj ¸wj wb‡q 

‡M‡U Ab¨‡`i mv‡_ GKwU jvj Kvc‡oi d¬vM wbqv gv_vq †eu‡a K¨vc c‡i 

wWDwU K‡i _vwK| Avvgvi mv‡_ 6/7 Rb wewWAvi A ¿̄ mn wQj| Zv‡`i 

bvg Rvwbbv | †ejv  Abygvb 2 Uvi w`‡K †nwjKvÞvi  Dov †`L‡j Avgiv  

wbivc‡` wfZ‡i hvB c‡i c~e© Ae ’̄v‡b  wdwiqv Avwm|  Avgvi wWDwU 

PjvKvjxb wewWAvi †jvKRb 5bs †M‡U Avm‡j  Avwg gv_vi Kvco I 

K¨vc  Ly‡j Zv‡`i  ms‡M K_v ewj|  Avgvi mv‡_  _vKv 2/3 Rb wmcvnx 

wewWAvi mvg‡b wewWAvi -Gi  `vex `vIqv wb‡q K_v e‡j|  wmcvnx bs 

79667 Rvwn`, 44 ivB‡dj e¨vUvwjqb, wgwWqv‡Z e³e¨ ‡`b| Avwg 

wgwWqv‡Z ewjÕÕ †mbvevwnbx Avgv‡`i  †NivI K‡i ‡i‡L‡Q| †mbvevwnbx 

P‡j †M‡j AvgivI  e¨viv‡K  wdwi‡q hveÕÕ|  5bs †M‡Ui evnx‡i 80/90 

Rb †jvK (wmwfj)  wewWAvi  Gi c‡¶  wgwQj Ki‡Z ‡`wL| wgwWqv‡Z 

Avwg K_v ejvi mgq Zviv Avgvi  wfwWI K‡ib| 5bs †M‡U ivB‡dj 

†i‡L Abygvb 2.30 Uvi w`‡K jvB‡j  P‡j hvB| `ievi n‡ji c~e© cvk 

w`‡q jvB‡b hvevi mgq cyKzi cv‡o 03 wU ‡mbv  Awdmv‡ii jvk c‡o 

_vK‡Z †`wL| ivwÎ Abygvb 10.00 Uvi  w`‡K 3/4 Rb  BDR m`m¨ mn  

4bs †MB‡Ui c~e© w`‡K Av¤̂vjv †nv‡U‡j ¯̂ivógš¿xi mv‡_ †`Lv Kivi 

D‡Ï‡k¨ hvB Ges wgwUs Kwi| Ae‡k‡l jvB‡b wd‡i hvB ivwÎ Abygvb 

12.00 Uvi w`‡K gvBwKs ky‡b Avgiv Abygvb 15/20 Rb wewWAvi m`¨m 

†KvqvUvi Mv‡W©i mvg‡b ¯̂ivóªgš¿xi mvg‡b hvB| H mgq AvBb cªwZgš¿x 
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G¨vW‡fv‡KU Kvgi“j Bmjvg I  AvBbwRwe wQ‡jb| ¯̂ivóªgš¿x g‡nv`q  

A ¿̄ Rgv w`‡Z e‡jb|  H mgq Avgv‡`i Qwe †Zvjv nq I wfwWI Kiv  

nq| gš¿x g‡nv`q e‡jb, Avwg †Zvgv‡`i welqUv †`LeÕÕ| AZtci 

e¨viv‡K  hvB Ges Ae ’̄vb Mªnb Kwi|  AZtci 26/2/09 Abygvb 3.30 

NwUKvi w`‡K wmwfj †cvlv‡K †WBix dv‡g©i cv‡k© w`‡q cvvwj‡q hvB| 

3/3/09 ZvwiL  wcjLvbvq I 1/3/09 ZvwiL 4bs †M‡U cª‡ek Kwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant and that of 

co-accused.  

The learned Deputy Attorney General also submits that 

P.Ws. 4 and 15 are eye witnesses to the occurrence. P.W. 4 

could identify the condemner/appellant in an unlawful assembly 

who were making firing. P.W. 15 also saw him with arms and 

to make firing from the veranda of 24 Battalion. He identified 

the condemner/appellant with his Battalion No. P.W. 519 

identified the condemner/appellant from video footage exhibit-

CLXXX. The footage presents him with the mood of a rebellion 

and talking before media. His confessional statement as 

recorded by P.W. 334 finds corroboration to exhibit- CLXXX, 

his talking before media of the demands of BDR personnel, 

taking up arms and ammunitions etc. and that his confession 

appears true. No evidence appears that it was obtained under 

coercion.  
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The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

 Mr. Mr. Md. Aminul Islam, the learned Advocate 

appearing on behalf of the appellant submits that the evidence 

of P.W. 4 appears as vague and unspecified.  He did not refer 

the regiment number of the condemner/appellant. There were 

two BDR personnel namely Sepoy Zahidul another Sepoy 

ZAhidul C.S. No. 1496 was arrested but later on, not sent up. 

So the evidence of P.w. 4 appears doubtful and unreliable. 

Moreover, P.W. 4 claims to see the condemner/appellant 

through the gap of the door of 3rd floor of J.C.O’s quarter where 

he took shelter which is quite impracticable. From his 
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deposition it appears he took shelter in J.C.O’s quarter in the 

residence of Subedar Ismail. P.W. 491, but his statement finds 

no corroboration with statement of P.W. 4, P.W. 519 claims to 

identify the condemner/appellant from video footage, but no 

video footage was submitted before the court and such 

identification bears no substance.  

 Mr. Mr. Md. Aminul Islam further submits that the    

confession of the condemner/appellant is neither voluntary nor 

true. The condemner/appellant was taken on remand for 10 

days, as it appears from the admission of P.W. 334, the 

recording Magistrate, having taken him under prolonged police 

custody. The confession is exculpatory in nature, it is merely a 

statement. It can’t be considered as evidence against the 

condemner/appellant.  

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The condemner/appellant Sepoy Md. Zahidul Islam 

stated in his confessional statement– 

‘Avwg f‡q ZLb MvW© iæ‡g wM‡q †mLv‡b _vKv K‡qKUv A ¿̄ n‡Z GKUv 

PvBwbR ivB‡dj †bB| ¸wj bv †bIqvq Zviv Avgv‡K gvi‡Z D`¨Z n‡j Avwg 2 

wK¬c ¸wj I †Lvjv 4/5 Uv ¸wj †bB Ges Zv‡`i mv‡_ wb‡P †M‡U G‡m `vwo‡q 

_vwK| ỳcy‡ii c‡i †M‡Ui evB‡i n‡Z cvewj‡Ki †`qv iæwU, we¯‹zU, Kjv, cvwb 

LvB| GKRb eq¯‹ wewWAvi m¤¢eZ nvwej`vi ev bv: my‡e`vi n‡e (i¨v¼ jvMv‡bv 

wQj bv) Avgv‡`i †cQ‡b †Pqv‡i e‡m wWDwU Z`viwK K‡i| †mLv‡b Avgv‡`i mv‡_ 

Avgv‡`i e¨v‡Uwjqv‡bi wmcvnx ivLvj P› ª̀ wQj| H mgq †M‡Ui Kv‡Q wgwWqvi 

†jvKRb Av‡m| Avwg †M‡Ui Kv‡Q  _vKvq Ab¨vb¨iv Avgv‡K K_v ej‡Z e‡j Ges 

e‡j GB fv‡e GB fv‡e ej| Avwg ZLb f‡q f‡q wgwWqvi ‡jvK‡`i ewj – 

Avgv‡`i `vex b¨vh¨ `vex| Avgiv wewWAv‡ii ˆmwbK| Avgiv †Kvb MÛ‡Mvj Ki‡Z 

PvBbv| Avwg©iv †hb P‡j hvq| Avgv‡`i `vex bv gvb‡j Avgiv _vge bv BZ¨vw`| 

Avgv‡`i g‡a¨ GKRb wewWAv‡ii `vex m¤̂wjZ KvMR wgwWqvi mvg‡b Zz‡j a‡i| 

ỳcyi †ejv Avwg©i GKUv †nwjKÞvi‡K wcjLvbvi Dci P°i w`‡Z †`wL| ZLb 

wewWAvi‡`i g‡a¨ †`Šov‡`Šwo †e‡o hvq| Gi wKQz¶b ci †M‡Ui evB‡i 70/80 

Rb wmwfj ‡jvK‡K wewWAv‡ii c‡¶ wgwQj Ki‡Z †`wL| Zviv wewWAv‡ii c‡¶ 

†køvMvb †`q| 5 bs †MU †_‡K `ievi njUv Kv‡Q| `ievi n‡ji `w¶b cv‡k 

†RwmI †KvqvU©v‡ii mvg‡b GKRb my‡e`v‡ii jv‡ki cv‡k Zvi ¿̄x cyÎ‡`i 

KvbœvKvwU Ki‡Z ‡`wL| c‡i H my‡e`v‡ii bvg Aveyj Kv‡kg e‡j Rvb‡Z cvwi| 

`ievi n‡ji mvg‡b iv Í̄vq GKwU PvKv cvsPvi nIqv cv‡R‡iv Mvwoi mvg‡bi evg 

w`‡Ki mx‡U GKRb Avwg© Awdmv‡ii g„Z‡`n emv Ae ’̄vq †`wL| Avwg wWDwU Kivi 

mgq `ievi n‡ji mvg‡b †ek wKQz Avwg© Awdmv‡ii jvk c‡o _vK‡Z †`wL| Avwg 

mÜ¨v 7.00 Uv ch©šÍ †mLv‡b wWDwU Kiv Kv‡j †ek K‡qKevi wewfbœ Mvwo †hgb 3 

Uwb  UªvK mn wewfbœ Mvwo‡K `ievi n‡ji mvg‡b Avm‡Z I †h‡Z ‡`wL| Avwg H 

wZb Uwb Uªv‡K H jvk ¸‡jv Zz‡j wb‡q †h‡Z †`LwQ| mÜ¨vi w`‡K K‡qKRb 
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wewWAvi m`m¨‡K GKwU wcK Av‡c K‡i my‡e`vi mv‡n‡ei jvk wb‡q †h‡Z †`wL| 

mÜ¨v 7.00 Uvi w`‡K Avwg A ¿̄ I ¸wj mn jvB‡b hvB| jvB‡b wKQz¶b †_‡K 

KvD‡K bv †c‡q cv‡ki †WBwi dv‡g© hvB| †mLv‡b mvivivZ Ae ’̄vb Kwi| ciw`b 

mKvj Abygvb 10.00 Uvi mgq cÖPÛ w¶av jvM‡j 5 bs †M‡Ui w`‡K hvB Ges 

†mLv‡b evB‡i †_‡K i“wU Kjv Avwb‡q LvB| weKvj ch©šÍ †mLv‡b wWDwU Kwi|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Rakhal Chandro stated in his  confessional 

statement- 

‘Abygvb 1.30 Uvi w`‡K e¨vUvwjqb †g‡m Lvevi LvIqv †kl Kwi| H mgq 

3/4 Rb gy‡L Kvco euvav A ¿̄avix   wewWAvi m`m¨ Avgvi nv‡Z  A ¿̄ †bB †Kb 

wRÁvmv K‡i Ges Zv‡`i mv‡_ 5bs †M‡U †M‡j ‡mLv‡b MvW© i“g ‡_‡K 1wU Pvqbv 

ivB‡dj ¸wj wb‡q ‡M‡U Ab¨‡`i mv‡_ GKwU jvj Kvc‡oi d¬vM wbqv gv_vq †eu‡a 

K¨vc c‡i wWDwU K‡i _vwK| Avvgvi mv‡_ 6/7 Rb wewWAvi A ¿̄ mn wQj| Zv‡`i 

bvg Rvwbbv | †ejv  Abygvb 2 Uvi w`‡K †nwjKvÞvi  Dov †`L‡j Avgiv  wbivc‡` 

wfZ‡i hvB c‡i c~e© Ae ’̄v‡b  wdwiqv Avwm|  Avgvi wWDwU PjvKvjxb wewWAvi 

†jvKRb 5bs †M‡U Avm‡j  Avwg gv_vi Kvco I K¨vc  Ly‡j Zv‡`i  ms‡M K_v 
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ewj|  Avgvi mv‡_  _vKv 2/3 Rb wmcvnx wewWAvi mvg‡b wewWAvi -Gi  `vex 

`vIqv wb‡q K_v e‡j|  wmcvnx bs 79667 Rvwn`, 44 ivB‡dj e¨vUvwjqb, 

wgwWqv‡Z e³e¨ ‡`b| Avwg wgwWqv‡Z ewjÕÕ †mbvevwnbx Avgv‡`i  †NivI K‡i 

‡i‡L‡Q| †mbvevwnbx P‡j †M‡j AvgivI  e¨viv‡K  wdwi‡q hveÕÕ|  5bs †M‡Ui 

evnx‡i 80/90 Rb †jvK (wmwfj)  wewWAvi  Gi c‡¶  wgwQj Ki‡Z ‡`wL| 

wgwWqv‡Z Avwg K_v ejvi mgq Zviv Avgvi  wfwWI K‡ib| 5bs †M‡U ivB‡dj 

†i‡L Abygvb 2.30 Uvi w`‡K jvB‡j  P‡j hvB| `ievi n‡ji c~e© cvk w`‡q 

jvB‡b hvevi mgq cyKzi cv‡o 03 wU ‡mbv  Awdmv‡ii jvk c‡o _vK‡Z †`wL| 

ivwÎ Abygvb 10.00 Uvi  w`‡K 3/4 Rb  BDR m`m¨ mn  4bs †MB‡Ui c~e© w`‡K 

Av¤̂vjv †nv‡U‡j ¯̂ivógš¿xi mv‡_ †`Lv Kivi D‡Ï‡k¨ hvB Ges wgwUs Kwi|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 4, 15, 519 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 4 deposed-  

‘eû ˆmwbK ZLb ¸jv¸wj K‡i| Avwg Zv‡`i ga¨ n‡Z wmcvnx Rvwn ỳj I 

wmcvnx ivLvj P› ª̀‡K wPb‡Z cvwi’ 

P.W. 15 deposed-  

‘Avwg 24 e¨vUvwjqb‡K †`Šwo‡q hvB Ges 4_© Zvjvq ˆmwbK jvB‡b D‡V 

hvB| 4_© Zjvi eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi nvwej`vi Rmxg 

wmcvnx Lqei wmcvnx AvZvDi, bv‡qK   †gv —̄dv Nce gv‡R`, wmcvnx Rv‡q ỳj I 

wmcvnx wgjb Zid`vi‡K mk ¿̄ D‡ËvwRZ Ae ’̄vq ¸wj Qzo‡Z †`L‡Z cvB|’ 

P.W. 519 deposed-  

‘4-10-09 Zvwi‡L wfwWI †`‡L 79667 Rvwn ỳj †K mbv³ Kwi| GB 

†mB Qwe e ‘̄ cÖ̀ k©bx- CLXXX’. 

In the footage he is found with helmet and arms and to 

deliver speech before media along with other armed rebellions. 

 All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

  C.S. Accused No.631 Sepoy/78823 Rakhal Chandra 

Dash. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.144 Sepoy Abdul Hye 
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 P.W.370 Dr. M.A. Mazid, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 

 Prosecution at the time of placing evidence before us 

adduced the evidence of following witnesses for consideration 

against the condemner/appellant- 

 P.W.4 Col. Md. Shamsul Alam Chowdhury  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.4 deposed that he had his posting at Peelkhana from 

01.02.2009 to 11.03.2009 as sector commander of 44 Battalion. 

44 Rifle Battalion was entrusted on 25.02.2009 for decoration 

and arrangement of Darbar Hall. He came to Darber Hall at 

8.00 A.M. on 25.02.2009 and made all arrangement. Darber 

Hall started at 9.00 A.M. with recitation from the holy Quran. 

DG started to deliver his speech. After a while a Sepoy entered 

into Darbar with arms and pointed arms on the head of D.G. He 



 

 

3247 

caught hold that Sepoy named Moyen of 13 Battalion. DDG 

Bari and other officers came forward and disarmed him. He 

requested D.G. to leave Darbar. D.G. asked all of them to 

control the respective troops. There happened a firing from the 

west side of Darbar. Meanwhile all BDR personnel tried to 

leave Darbar. He chased BDR personnel who made firing. The 

army officers in Darbar became perplexed. Darbar became 

empty. At one time he came out of Darbar to bring back the 

troops but failed. Habilder Bayeziduzzaman and Naik Dalil 

Uddin asked the BDR personnel of 36 Battalion to go away. He 

came back to Darbar and saw 10/12 BDR personnel with arms 

to move around. He also came to see Sepoy Selim Reza of 44 

Battalion with arms in one hand and megaphone in another 

along with Sepoy Obaidul and Rafiqul. At that moment he 

heard firing from helicopter. The rebellions were asked to fire 

towards helicopter. Many soldiers were firing.  Among them he 

could identify Sepoy Jahidul and the condemner/apapellant 

Sepoy Rakhal Chandra.  

In cross-examination on behalf of the condemner/ 

appellant Sepoy (78823) Rakhal Chandra Das in adopting the 
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previous cross-examination he further stated that he deposed 

before the I.O. on 27.03.2009. He did not make any statement 

of detail particulars of the accused before the I.O. Rakhal 

Chandra Das was attached with his Battalion. He denied the 

suggestion that the soldiers with arms were also there in Darber 

Hall. He denied the suggestion that during practice Rakhal 

Chandra became ill and while he expressed unwillingness to 

make practice he rebuked Rakhal Chandra Das. Rakhal 

Chandra Das was on leave but he became surprise to see him 

with arms on the date of occurrence. He denied the suggestion 

that he did not see Rakhal Chandra Das with arms. He denied 

the suggestion that he leaded the rebellion and for such act he 

was rewarded having promoted to Colonel.  

P.W.144 deposed that he was shown video footage on 

25.02.2009 and from video footage he identified the photo of the 

condemner/ appellant Sepoy 78723 Rakhal Chandra as 

exhibit XLVI and his signature XLVI(A). He knew him since 

they served in the same Battalion.  

In cross-examination on behalf of the condemner/ 

appellant  Rakhal Chandra he stated that in the picture Rakhal 
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Chandra was seen at four places. There stand a Sepoy beside 

Rakhal. There was no reference of case number in the photo. He 

denied the suggestion that the photo was assembled afterwards. 

P.W.370 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner 

/appellant on 07.03.2010 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the condemner 

/appellant as exhibit 762 and his signature 762/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant 

was arrested on 22.02.2010 and taken to CID.  He was taken 

before him on 07.03.2010. He was on remand for 10 days. He 

denied the suggestion that he did not follow the relevant 

provisions of law in recording the confessional statement of the 

condemner/appellant and that the condemner/ appellant did not 

make any statement of committing any offence.  

P.W.654 is the investigating officer, a formal witness. 



 

 

3250 

In cross-examination on behalf of the appellant, he stated 

that P.W.4 deposed before him that he could identify the 

appellant but he did not refer the badge No. He arrested the 

appellant on 23.02.2010 and took him on remand for 10 days. 

He denied the suggestion that he obtained the confession of the 

appellant by way of inducement and that he did not make his 

statement as to committing any offence.  

The Confessional Statement of Sepoy Rakhal 

Chandra runs as under- 

“2007 mv‡j wewW Avi-G †hvM`vb Kwi| †UKbvd I Lyjbvq PvKzix Kwi| 

Lyjbv n‡Z wewWAvi  mßvn Dcj‡¶¨ PvUz ‡kv‡Z Ask Mªn‡bi Rb¨ 8/1/09 

ZvwiL wcjLvbv XvKvq Avwm|44 ivB‡dj e¨vUvwjq‡b mshy³ n‡q †gm 

wewìs-G 5g Zjvq _vKZvg| MZ 25/2/09 ZvwiL mKvj †_‡K jvB‡b 

wQjvg| Avwg †Mvmj  Kivi mgq Abygvb 9.30 NwUKvq ¸wji kã ï‡b 

†ei n‡q †`wL wewWAvi m`m¨iv Qy‡UvQywU Ki‡Q| †ejv Abygvb 10.00 Uvi 

w`‡K gvB‡Ki †Nvlbv  ï‡b †cvlvK c‡i bx‡P Avwm| GLv‡b Abygvb 

80/90 Rb wewWAvi †Rvqvb Rgv‡qZ nq| mevB  A ¿̄ nv‡Z wb‡q Avwg© 

†VKv‡Z e‡j|†KvZ †_‡K mevB A ¿̄ nv‡Z †bq| GK ch©v‡q †KvZ †_‡K 

A ¿̄ †kl n‡q hvq| iv¯—vi cvk¡©  n‡Z d¬v‡Mi evwk wb‡q ˆmwbK 

†KvqvUv‡ii mvg‡b Ae ’̄vb †bB| Abygvb 1.30 Uvi w`‡K e¨vUvwjqb †g‡m 

Lvevi LvIqv †kl Kwi| H mgq 3/4 Rb gy‡L Kvco euvav A ¿̄avix   

wewWAvi m`m¨ Avgvi nv‡Z  A ¿̄ †bB †Kb wRÁvmv K‡i Ges Zv‡`i mv‡_ 

5bs †M‡U †M‡j ‡mLv‡b MvW© i“g ‡_‡K 1wU Pvqbv ivB‡dj ¸wj wb‡q 

‡M‡U Ab¨‡`i mv‡_ GKwU jvj Kvc‡oi d¬vM wbqv gv_vq †eu‡a K¨vc c‡i 
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wWDwU K‡i _vwK| Avvgvi mv‡_ 6/7 Rb wewWAvi A ¿̄ mn wQj| Zv‡`i 

bvg Rvwbbv | †ejv  Abygvb 2 Uvi w`‡K †nwjKvÞvi  Dov †`L‡j Avgiv  

wbivc‡` wfZ‡i hvB c‡i c~e© Ae ’̄v‡b  wdwiqv Avwm|  Avgvi wWDwU 

PjvKvjxb wewWAvi †jvKRb 5bs †M‡U Avm‡j  Avwg gv_vi Kvco I 

K¨vc  Ly‡j Zv‡`i  ms‡M K_v ewj|  Avgvi mv‡_  _vKv 2/3 Rb wmcvnx 

wewWAvi mvg‡b wewWAvi -Gi  `vex `vIqv wb‡q K_v e‡j|  wmcvnx bs 

79667 Rvwn`, 44 ivB‡dj e¨vUvwjqb, wgwWqv‡Z e³e¨ ‡`b| Avwg 

wgwWqv‡Z ewjÕÕ †mbvevwnbx Avgv‡`i  †NivI K‡i ‡i‡L‡Q| †mbvevwnbx 

P‡j †M‡j AvgivI  e¨viv‡K  wdwi‡q hveÕÕ|  5bs †M‡Ui evnx‡i 80/90 

Rb †jvK (wmwfj)  wewWAvi  Gi c‡¶  wgwQj Ki‡Z ‡`wL| wgwWqv‡Z 

Avwg K_v ejvi mgq Zviv Avgvi  wfwWI K‡ib| 5bs †M‡U ivB‡dj 

†i‡L Abygvb 2.30 Uvi w`‡K jvB‡j  P‡j hvB| `ievi n‡ji c~e© cvk 

w`‡q jvB‡b hvevi mgq cyKzi cv‡o 03 wU ‡mbv  Awdmv‡ii jvk c‡o 

_vK‡Z †`wL| ivwÎ Abygvb 10.00 Uvi  w`‡K 3/4 Rb  BDR m`m¨ mn  

4bs †MB‡Ui c~e© w`‡K Av¤̂vjv †nv‡U‡j ¯̂ivógš¿xi mv‡_ †`Lv Kivi 

D‡Ï‡k¨ hvB Ges wgwUs Kwi| Ae‡k‡l jvB‡b wd‡i hvB ivwÎ Abygvb 

12.00 Uvi w`‡K gvBwKs ky‡b Avgiv Abygvb 15/20 Rb wewWAvi m`¨m 

†KvqvUvi Mv‡W©i mvg‡b ¯̂ivóªgš¿xi mvg‡b hvB| H mgq AvBb cªwZgš¿x 

G¨vW‡fv‡KU Kvgi“j Bmjvg I  AvBbwRwe wQ‡jb| ¯̂ivóªgš¿x g‡nv`q  

A ¿̄ Rgv w`‡Z e‡jb|  H mgq Avgv‡`i Qwe †Zvjv nq I wfwWI Kiv  

nq| gš¿x g‡nv`q e‡jb, Avwg †Zvgv‡`i welqUv †`LeÕÕ| AZtci 

e¨viv‡K  hvB Ges Ae ’̄vb Mªnb Kwi|  AZtci 26/2/09 Abygvb 3.30 

NwUKvi w`‡K wmwfj †cvlv‡K †WBix dv‡g©i cv‡k© w`‡q cvvwj‡q hvB| 

3/3/09 ZvwiL  wcjLvbvq I 1/3/09 ZvwiL 4bs †M‡U cª‡ek Kwi|” 

The   confessional statement of the co-accused 

Zahidul Islam (C.S. 630) as runs as under-  
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‘Avwg f‡q ZLb MvW© iæ‡g wM‡q †mLv‡b _vKv K‡qKUv A ¿̄ n‡Z GKUv 

PvBwbR ivB‡dj †bB| ¸wj bv †bIqvq Zviv Avgv‡K gvi‡Z D`¨Z n‡j Avwg 2 

wK¬c ¸wj I †Lvjv 4/5 Uv ¸wj †bB Ges Zv‡`i mv‡_ wb‡P †M‡U G‡m `vwo‡q 

_vwK| ỳcy‡ii c‡i †M‡Ui evB‡i n‡Z cvewj‡Ki †`qv iæwU, we¯‹zU, Kjv, cvwb 

LvB| GKRb eq¯‹ wewWAvi m¤¢eZ nvwej`vi ev bv: my‡e`vi n‡e (i¨v¼ jvMv‡bv 

wQj bv) Avgv‡`i †cQ‡b †Pqv‡i e‡m wWDwU Z`viwK K‡i| †mLv‡b Avgv‡`i mv‡_ 

Avgv‡`i e¨v‡Uwjqv‡bi wmcvnx ivLvj P› ª̀ wQj| H mgq †M‡Ui Kv‡Q wgwWqvi 

†jvKRb Av‡m| Avwg †M‡Ui Kv‡Q  _vKvq Ab¨vb¨iv Avgv‡K K_v ej‡Z e‡j Ges 

e‡j GB fv‡e GB fv‡e ej| Avwg ZLb f‡q f‡q wgwWqvi ‡jvK‡`i ewj – 

Avgv‡`i `vex b¨vh¨ `vex| Avgiv wewWAv‡ii ˆmwbK| Avgiv †Kvb MÛ‡Mvj Ki‡Z 

PvBbv| Avwg©iv †hb P‡j hvq| Avgv‡`i `vex bv gvb‡j Avgiv _vge bv BZ¨vw`| 

Avgv‡`i g‡a¨ GKRb wewWAv‡ii `vex m¤̂wjZ KvMR wgwWqvi mvg‡b Zz‡j a‡i| 

ỳcyi †ejv Avwg©i GKUv †nwjKÞvi‡K wcjLvbvi Dci P°i w`‡Z †`wL| ZLb 

wewWAvi‡`i g‡a¨ †`Šov‡`Šwo †e‡o hvq| Gi wKQz¶b ci †M‡Ui evB‡i 70/80 

Rb wmwfj ‡jvK‡K wewWAv‡ii c‡¶ wgwQj Ki‡Z †`wL| Zviv wewWAv‡ii c‡¶ 

†køvMvb †`q| 5 bs †MU †_‡K `ievi njUv Kv‡Q| `ievi n‡ji `w¶b cv‡k 

†RwmI †KvqvU©v‡ii mvg‡b GKRb my‡e`v‡ii jv‡ki cv‡k Zvi ¿̄x cyÎ‡`i 

KvbœvKvwU Ki‡Z ‡`wL| c‡i H my‡e`v‡ii bvg Aveyj Kv‡kg e‡j Rvb‡Z cvwi| 

`ievi n‡ji mvg‡b iv Í̄vq GKwU PvKv cvsPvi nIqv cv‡R‡iv Mvwoi mvg‡bi evg 

w`‡Ki mx‡U GKRb Avwg© Awdmv‡ii g„Z‡`n emv Ae ’̄vq †`wL| Avwg wWDwU Kivi 

mgq `ievi n‡ji mvg‡b †ek wKQz Avwg© Awdmv‡ii jvk c‡o _vK‡Z †`wL| Avwg 

mÜ¨v 7.00 Uv ch©šÍ †mLv‡b wWDwU Kiv Kv‡j †ek K‡qKevi wewfbœ Mvwo †hgb 3 

Uwb  UªvK mn wewfbœ Mvwo‡K `ievi n‡ji mvg‡b Avm‡Z I †h‡Z ‡`wL| Avwg H 

wZb Uwb Uªv‡K H jvk ¸‡jv Zz‡j wb‡q †h‡Z †`LwQ| mÜ¨vi w`‡K K‡qKRb 

wewWAvi m`m¨‡K GKwU wcK Av‡c K‡i my‡e`vi mv‡n‡ei jvk wb‡q †h‡Z †`wL| 

mÜ¨v 7.00 Uvi w`‡K Avwg A ¿̄ I ¸wj mn jvB‡b hvB| jvB‡b wKQz¶b †_‡K 
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KvD‡K bv †c‡q cv‡ki †WBwi dv‡g© hvB| †mLv‡b mvivivZ Ae ’̄vb Kwi| ciw`b 

mKvj Abygvb 10.00 Uvi mgq cÖPÛ w¶av jvM‡j 5 bs †M‡Ui w`‡K hvB Ges 

†mLv‡b evB‡i †_‡K i“wU Kjv Avwb‡q LvB| weKvj ch©šÍ †mLv‡b wWDwU Kwi|’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 
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is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant and that of 

co-accused.  

The learned Deputy Attorney General also submits that 

P.W. 4 is the eye witness to the occurrence. He saw the 

condemner/appellant in an unlawful assembly and to make 

firing pointing helicopter moving around on Peelkhana to 

observe the situation therein. There appears no doubt in his 

identification of the condemner/appellant since the 

condemner/appellant was attached with his Battalion and he 

took surprise finding him with arms. P.W. 144 identified the 

condemner/appellant from video footage exhibit- XLV. He also 

affirmed the identification of the condemner/appellant since he 

served with him in the same Battalion. His confessional 

statement as recorded by P.W. 370 finds corroboration by the 

above P.Ws. and thus appears as true. In his confessional 

statement he admits of taking arms from guard room, 

participation to the rebellion- ‘MvW© i“g †_‡K 1Uv Pvqbv ivB‡dj ¸wj 

wb‡q †M‡U Ab¨‡`i mv‡_ GK jvj Kvc‡oi d¬vM wb‡q gv_vq †e‡a K¨vc c‡i 

wWDwU Ki‡Z _vwK,’ ‘Avwg wgwWqv‡Z ewj †mbvevwnbx Avgv‡`i †NivI K‡i 
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†i‡L‡Q, †mbvevwnbx P‡j †M‡j AvgivI e¨viv‡K wd‡i hve,’ ‘wgwWqv‡Z K_v ejvi 

mgq Zviv Avgvi wfwWI K‡i|’ The confession of co-accused Sepoy 

Zahidul Islam (C.S. 630) also finds support of P.W. 144 and 

exhibit- XLVI and it bears evidentiary value.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Khair Ezaz Maswood, the learned Advocate 

appearing on behalf of the appellant submits that there is no 

corroboration to the testimony of P.W. 4. It is alleged that the 

condemner/appellant was found with arms at outside Darbar 

and to make firing towards helicopter which happened as it 

appears from the facts and circumstances of the case, at early 
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stage of the occurrence and in the prevailing circumstances of 

the case it is very difficult to rely upon his solitary statement 

out of 654 prosecution witnesses. It is apparent that in obtaining 

the confessional statement of the condemner/appellant by 

coercion he was set to depose falsely. P.W. 144 merely 

identified the photo of the condemner/appellant taken from 

video footage and it does not bear any substance since it was 

not shown to the accused at the time of trial. From the evidence 

of P.W. 370, the recording Magistrate of the confessional 

statement of condemner/appellant that he was taken on remand 

for 10 days and it is obvious that his confessional statement was 

taken under duress and coercion and such confessional 

statement having not voluntary it bears no evidentiary  value. It 

does not appear from the evidence that the condemner/appellant 

at any time during the course of rebellion became a member of 

an unlawful assembly or that he had any knowledge of any 

common object as such the conviction and sentence to the 

condemner/appellant for the offences 302/149 does not stand 

and it has caused miscarriage of Justice. The 

condemner/appellant was duly punished in Mutiny case and his 
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trial in the instant case is barred by section 403 of Code of the 

Criminal Procedure.   

Mr. Khair further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession and the confession of co-accused. 

The condemner/appellant Rakhal chandro stated in his 

confessional statement– 

‘Abygvb 1.30 Uvi w`‡K e¨vUvwjqb †g‡m Lvevi LvIqv †kl Kwi| H mgq 

3/4 Rb gy‡L Kvco euvav A ¿̄avix   wewWAvi m`m¨ Avgvi nv‡Z  A ¿̄ †bB †Kb 

wRÁvmv K‡i Ges Zv‡`i mv‡_ 5bs †M‡U †M‡j ‡mLv‡b MvW© i“g ‡_‡K 1wU Pvqbv 

ivB‡dj ¸wj wb‡q ‡M‡U Ab¨‡`i mv‡_ GKwU jvj Kvc‡oi d¬vM wbqv gv_vq †eu‡a 

K¨vc c‡i wWDwU K‡i _vwK| Avvgvi mv‡_ 6/7 Rb wewWAvi A ¿̄ mn wQj| Zv‡`i 

bvg Rvwbbv | †ejv  Abygvb 2 Uvi w`‡K †nwjKvÞvi  Dov †`L‡j Avgiv  wbivc‡` 

wfZ‡i hvB c‡i c~e© Ae ’̄v‡b  wdwiqv Avwm|  Avgvi wWDwU PjvKvjxb wewWAvi 

†jvKRb 5bs †M‡U Avm‡j  Avwg gv_vi Kvco I K¨vc  Ly‡j Zv‡`i  ms‡M K_v 

ewj|  Avgvi mv‡_  _vKv 2/3 Rb wmcvnx wewWAvi mvg‡b wewWAvi -Gi  `vex 

`vIqv wb‡q K_v e‡j|  wmcvnx bs 79667 Rvwn`, 44 ivB‡dj e¨vUvwjqb, 

wgwWqv‡Z e³e¨ ‡`b| Avwg wgwWqv‡Z ewjÕÕ †mbvevwnbx Avgv‡`i  †NivI K‡i 

‡i‡L‡Q| †mbvevwnbx P‡j †M‡j AvgivI  e¨viv‡K  wdwi‡q hveÕÕ|  5bs †M‡Ui 

evnx‡i 80/90 Rb †jvK (wmwfj)  wewWAvi  Gi c‡¶  wgwQj Ki‡Z ‡`wL| 

wgwWqv‡Z Avwg K_v ejvi mgq Zviv Avgvi  wfwWI K‡ib|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Sepoy Md. Zahidul Islam stated in his 

confessional statement-  

‘Avwg f‡q ZLb MvW© iæ‡g wM‡q †mLv‡b _vKv K‡qKUv A ¿̄ n‡Z GKUv 

PvBwbR ivB‡dj †bB| ¸wj bv †bIqvq Zviv Avgv‡K gvi‡Z D`¨Z n‡j Avwg 2 

wK¬c ¸wj I †Lvjv 4/5 Uv ¸wj †bB Ges Zv‡`i mv‡_ wb‡P †M‡U G‡m `vwo‡q 

_vwK| ỳcy‡ii c‡i †M‡Ui evB‡i n‡Z cvewj‡Ki †`qv iæwU, we¯‹zU, Kjv, cvwb 

LvB| GKRb eq¯‹ wewWAvi m¤¢eZ nvwej`vi ev bv: my‡e`vi n‡e (i¨v¼ jvMv‡bv 

wQj bv) Avgv‡`i †cQ‡b †Pqv‡i e‡m wWDwU Z`viwK K‡i| †mLv‡b Avgv‡`i mv‡_ 

Avgv‡`i e¨v‡Uwjqv‡bi wmcvnx ivLvj P› ª̀ wQj| H mgq †M‡Ui Kv‡Q wgwWqvi 

†jvKRb Av‡m| Avwg †M‡Ui Kv‡Q  _vKvq Ab¨vb¨iv Avgv‡K K_v ej‡Z e‡j Ges 

e‡j GB fv‡e GB fv‡e ej| Avwg ZLb f‡q f‡q wgwWqvi ‡jvK‡`i ewj – 

Avgv‡`i `vex b¨vh¨ `vex| Avgiv wewWAv‡ii ˆmwbK| Avgiv †Kvb MÛ‡Mvj Ki‡Z 

PvBbv| Avwg©iv †hb P‡j hvq| Avgv‡`i `vex bv gvb‡j Avgiv _vge bv BZ¨vw`| 

Avgv‡`i g‡a¨ GKRb wewWAv‡ii `vex m¤̂wjZ KvMR wgwWqvi mvg‡b Zz‡j a‡i|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 
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referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 4 and 144 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 4 deposed-  

‘eû ˆmwbK ZLb ¸jv¸wj K‡i| Avwg Zv‡`i ga¨ n‡Z wmcvnx Rvwn ỳj I 

wmcvnx ivLvj P› ª̀‡K wPb‡Z cvwi’ 

P.W. 144 deposed-  

‘Avgv‡K 25/26 Zvwi‡Li wfwWI w ’̄i wPÎ †`Lvq| Avwg 76362 wmcvnx 

Kv‡kg‡K mbv³ Kwi| GB †mB Qwe e ‘̄ cÖ̀ k©bx-XLV Avgvi ¯̂v¶i 

XLVA.78723 wmcvnx ivLvj P› ª̀i Qwe I mbv³ Kwi| GB Qwe e ‘̄ cÖ̀ k©bx-

XLVI Avgvi ¯̂v¶i XLVI A. Avwg Zv‡`i wPwb GKB e¨vUvwjq‡b PvKzix 

Kwi|’ 

The footage exhibit find corroboration with his 

confession. In the footage exhibit- XLVI he appears with arms 
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as a rebellion with other rebellions beside him. The footage 

bears substantive evidence as to his implication to his offence 

of committing murder and other atrocities in Peelkhana.     

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.634 Naik/47082 Md. Rafiqul Islam. 
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Trial court charged him for the offences under Sections 

302/201/149/34/382 and convicted  under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.16 Md. Ashikur Rahman Akash 

 P.W.49 Md. Abdul Quddus 

 P.W.68 Md. Razibul Islam 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.16 deposed that on 25.02.2009 he was working at 

his tailoring shop. At about 7.40 Maj. Asad called him by 

Sepoy Saley and asked him to fasten badge on his belt and he 

performed that. Maj. Asad went to Darbar and he came back to 

his tailoring shop. At about 9.15/30 A.M. he came to hear firing 

sound from Darbar. He came out from shop to the west varanda 

and came to see to run out BDR personnel from Darbar. At that 
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time he also came to see Sepoy Aminar Rahman and Havilder 

Tariqul to stand at south-east corner of Sadar Battalion. While 

Maj. Asad coming from Darbar hall reached in front of the 

garden of Sadar Battalion office Havilder Maj. Tariqul called 

him by bad name. Sepoy Aminar Rahman and another BDR 

person (unknown) caught hold Maj. Asad from both sides. 

Havilder Tariqul assaulted Maj. Asad by his waist belt. Maj. 

Asad pushed him behind and came up to the office of 

commanding officer on 2nd floor. Sepoy Aminar followed him. 

At that time he came to hear Havilder Tariqul to say that 

everyone will take arms and proceed towards Darbar and fire on 

army officers. After a while a BDR person brought Lt. Col. 

Jahanara into the office of commanding officer on 2nd floor of 

Sadar Battalion.  At that time he came to see Havilder Belayet 

with SMG and Naik Asad with rifle. They were firing towards 

the office of the commanding officer. Havilder Belayet asked to 

bring out Maj. Asad. In order to kill Maj. Asad he took with 

him Naik Asad and entered into Sadar Battalion. After a while 

4/5 BDR personnel took down Lt. Col. Jahanara on the road in 

assaulting manner and pushed her on an ambulance. Later on, 
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Sepoy Aminar, Havilder Belayet and Naik Asad entered into 

the office of commanding officer and soon after he heard 

terrible sound of firing. At that time he remained along with his 

employees under the cot in his tailoring shop. At noon he went 

to Sadar Battalion and became afraid seeing the dead body of 

Maj. Asad there and as such he remained the whole day and 

night in his shop. At that time he heard announcement of 

miking ‘mKj wewWAvi A ¿̄ wb‡e I Avwg© Awdmvi‡`i †`Lv gvÎ ¸wj Ki‡e|’ 

At about 12 noon one of his employees reported him that 4/5 

BDR personnel taking an officer from Darbar Hall by way of 

assaulting him. He came out at varanda and see the 

condemner/appellant Naik Rafiq with SMG and blood in his 

uniform.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that the 

condemner/appellant was a quarter master. He did not issue any 

voucher. Officer made payment at the time of delivery of 

clothes.  

P.W. 49 deposed that on 25.02.2009 at about 9.30 a 

direction was made from 44 Battalion to take arms and none be 
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allowed without arms. On coming out he came to hear firing 

and thereafter he went to the residence of Naik Zafor at 10.30. 

Rakhal Barek tried to break down bullet box. Naik Moazem 

was distributing ammunitions. On 26.02.2009 at 7.30 A.M. he 

came outside and saw an officer to take away to the field. At 

that time the condemner/appellant Naik Rafiq came there and 

attempted to assaulted him. Thereafter he left Peelkhana 

afterwards he identified cook Rafiq from video footage.  

In cross-examination on behalf of the 

condemner/appellant Naik Rafiq, he stated that he deposed 

before the I.O. on 22.07.2009. I.O. came to Peelkhana and took 

his statement. S.I. Salam uddin was the I.O. Kaher Akanda was 

also an I.O. He did not happened to meet with him. He denied 

the suggestion that he got himself admitted in the hospital many 

times as a mental patient. On 25.02.2009 he   was a Cook. He 

denied the suggestion that he did not take shelter in the 

residence of Zafor. Mr. Zafor was not present in his residence. 

He came at 10.00 P.M. Zafar’s wife was in the residence. He 

remained in that residence till 7.00 A.M. on 26.02.2009. He 

cannot say the name of the wife of Mr. Zafar.  She was known 



 

 

3270 

to him. He had no talk with her wife. The wife of Zafor did not 

ask him to look for Zafor. The wife of Zafor was in anxiety for 

the cause of Zafor. He cannot say who was the neighbor of the 

Zafor. BDR personnel with arms entered into the residence. 

BDR personnel did not ask him anything presuming him father 

of Zafor. He cannot say whether BDR personnel has any talk 

with the wife of Zafor. The wife of Rafiq expressed her anxiety 

over mobile to him many times. He denied the suggestion that 

he could not see anything through window. His wife hailed 

from Rajshahi. He denied the suggestion that for the cause of 

smuggling he was compelled to marry. He denied the 

suggestion that he did not say the condemner/appellant Naik 

Rafiq with arms. 

P.W.68 deposed that on 25.02.2009 at about 9.30 A.M. 

having heard of firing sound and outcry he closed the door of 

the canteen. At about 9.45/10.00 A.M. he came to see through 

wifndow Sepoy Hasibul Hasan of 44 Battalion taking an officer 

towards canteen holding his uniform. He also came to see Naik 

Sahajahan of Battalion Archesta with S.M.G. He scolded the 

officer and asked BDR personnel to kill him. At the leadership 
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of Naik Sahajahan the BDR personnel took away the officer 

behind the cook house adjacent west to dinning and tightened 

him with coconut tree. BDR personnel assaulted him 

repeatedly. After a while he heard firing sound and dead body 

of an officer lying there. The dead body of the officer was lying 

there till evening. On 25.02.2009 after 10 A.M. he found the 

condemner/appellant Naik Rafiq. BHM Tariqul, Naik Ali 

Hossain, Ashraf and many J.C.O, N.C.O to express joy.   

In cross-examination on behalf of the 

condemner/appellant he stated that he was appointed as MLSS 

on 15.07.2011. He was the canteen Manager, but   did not bring 

with him any paper to that effect. I.O. did not ask him. He 

entered into Peelkhana on 17.03.2009 and started canteen on 

18.04.2009. He had talk with Maj. Hasan on 17.03.2009. Maj. 

Hasan did not take him to the investigation officer. He denied 

the suggestion that on 25.02.2009 he did not see any 

occurrence. He can’t say who fired.  He did not go near to the 

coconut tree after killing the officer. He did not see the dead 

body physically. He denied the suggestion that no officer was 

killed there. He did not know the name of the officer. He had 
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seven employees in the canteen. After the occurrence those 7 

employees did not return. He denied the suggestion that the 

canteen was closed prior to 25.02.2009. He denied the 

suggestion that he did not see the condemner/appellant that he 

deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant he stated 

that on 25.02.2009 no special security measure was taken on 

the occasion of BDR week but it was taken on 24.02.2009 on 

the occasion of arrival of Prime Minister. He did not seize any 

paper to show that P.W.16 Ashiqur Rahman Akash worked in 

Peelkhana. He deposed of his tailoring shop in an abandoned 

building beside Sadar Battalion. He can’t say the exact distance 

of officers quarter thereform but it was at a distance of 2/3 

hundred yard. He can’t say whether he got employment in 

Peelkhana as soon as he was shown as witness in C.S. He can’t 

say whether P.W.16 was discharged for the cause of theft. In 

161 statement of P.W.68 the date endorsed with his signature 

appears as 29.04.2009. He denied the suggestion that he was a 

fictitious witness.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses.  
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The learned Deputy Attorney General also submits that 

all the P.Ws. are eye witnesses to the occurrence. P.W. 16 was 

present in his tailoring shop and saw the   condemner/appellant 

therefrom with arms and blood stain in his uniform having 

informed one of his employees as to taking away an officer in 

assaulting manner. P.W. 49 saw him at 7.30 on 26.02.2009 and 

he attempted to assault him. P.W. 68 saw the 

condemner/appellant to express joy with other rebellions at the 

outset of the occurrence. All the P.Ws. were cross-examined on 

behalf of the condemner/appellant but their testimonies could 

not be assailed or embellished in any manner.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submitted that the evidence of P.W. 16 

does not bear any substance. The person from whom he heard 

of assaulting the officer has not been examined and no 

identification was made to the officer whom the BDR personnel 

were assaulted and his claim of identifying the 

condemner/appellant with blood in his uniform from his 

position from 2nd floor appears impracticable and can’t be relied 

upon. There is no relevancy of the testimonies of P.Ws. 49 and 

68. P.W. 49 claims that the condemner/appellant attempted to 

assault him and P.W. 68 saw the condemner/appellant to 

express joy after 10 A.M. The testimony of above P.Ws. does 

not show any culpability of the condemner/appellant to any 

offence as alleged against him. P.Ws. 16 and 68 were 

admittedly awarded job in BDR after the occurrence and thus 

they both appear as interested witnesses. Their uncorroborated 

evidence as being procured can’t be relied upon.  
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Mr. Md. Aminul Islam further submits that the trial 

misread the evidence on record. Trial court committed mistake 

in observing that P.W. 16 was not cross-examined on behalf of 

the condemner/appellant and the P.W. 68 found the 

condemner/appellant with arms.  

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it warrants 

necessary interference and as such the Reference as against him 

is liable to be rejected and the Criminal Appeal/Jail Appeal filed 

on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 
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formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 16, 49, 68 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ All the witnesses referred above saw him 

with arms and active participation to the occurrence.  

P.W. 16 provides-  

‘mgq 12Uvi w`‡K Avgvi GKRb KvwiMi e‡j 4/5 Rb †jvK GKRb 

Awdmvi‡K gvi‡avi Ki‡Z Ki‡Z `ievi n‡ji w`‡K †_‡K wb‡q Avm‡Z‡Q ZLb 

Avwg †ei n‡q eviv›`vq `vwo‡q †`wL‡Z cvB bv‡qK iwdK‡K nv‡Z GmGgwR I 

BDwbdi‡g i³ gvLv Ae ’̄vq †`L‡Z cvB|’ 

P.W. 49 deposed-  

‘26/2 mKv‡j 7.30 wgt evB‡i G‡m †`wL A‡ ¿̄i gy‡L Awdmvi‡K gv‡V 

wb‡q hvB‡Z‡Q| ZLb bv‡qK iwdK NUbv ’̄‡j Av‡Q I gvi‡Z DÏZ nq’ 
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P.W. 68 deposed-  

‘25-2-09 mKvj 10 Uvi c‡i bv‡qK iwdK, BHM ZwiKzj, bv‡qK 

Avjx û‡mb, Avkivd mn A‡bK JCU N.C.O †`i Dj−vm Ki‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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C.S. Accused No.687 Sepoy/ 71496 Md. Arshad Ali @ 

Ershad Ali. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.40 Havilder Md. Babul Miah 

 P.W.370 Dr. M.A. Mazid, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 

 At the time of hearing prosecution placed before us the 

confessional statement of co-accused- 

1. Ziaul Hoq (C.S. 27)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W. 40 deposed that on 25.02.2009 at 7.00 A.M. he was 

on duty as guard commander in the residence of DG. He took 

over the charge from guard commander Rezaul. Naik Hasmat, 

Naik Sanaullah, Lance Naik Mostafa, the 

condemner/appellant Sepoy Ershad, Sepoy Zia, Sepoy 

Mobin, Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, Hafiz, 

Monju were on duty along with him. He posted them at three 

corners. DG came out form residence at 8.00 A.M. and went 

towards Darber at 8.50 A.M. At about 9.30 A.M. he heard 

firing from the side of Darber. He alarmed the guards. He tried 

to communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, Sepoy Selim Reza, Sepoy Obaidul, 

Sepoy Ibrahim. Sepoy Altaf, Sepoy Habib, Sepoy Shahin, 

Sepoy Mohsin, Habilder Jashim along with 10/15 BDR 

personnel came at the residence of DG. At his protest Salim 

Reza fired pointing him. He sustained injury. He fell on the 

earth. They entered into the residence of DG on firing. After a 

while he heard a hue and cry and firing sound inside the 

residence. There was profused bleeding at his injury point.  
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In cross-examination on behalf of the 

condemner/appellant he stated that he cannot say the exact time 

of attack at D.G’s residence. When he got fire injury none of 

the guards were there. Prior to attack the residence he alarmed 

the guards on duty but they did not obey his command. Salim 

Reza fired on him firstly. He denied the suggestion that in the 

arms there was no fire pin.  

P.W.370 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner 

/appellant on 26.06.2009 in compliance of the Provisions under 

Section 164 of the Code of Criminal Procedure. He identified 

the confessional statement of the condemner/appellant as 

exhibit 744 and his signature 744/1 series.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

record the statement of the condemner/appellant in compliance 

of the provision of 164/364 of the Code of Criminal Procedure 

and that the condemner/appellant did not make any confession. 

P.W.654 is the investigating officer, a formal witness. 
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In cross-examination on behalf of the appellant, he 

denied the suggestion that on the date of occurrence the 

appellant performed his duty properly and that he did not make 

any statement as to committing any offence and that he deposed 

falsely.  

The Confessional Statement of Sepoy Md. Ershad Ali 

runs as under- 

“B¢j 2004 p¡m ¢h¢XBl H i¢aÑ qCz 2005 p¡m S¡e¤u¡l£l 03 a¡¢lM 

¢fmM¡e¡u ®f¡¢øw quz 44 l¡Cgm hÉ¡V¡¢mue LjÑla ¢Rm¡jz X¡m-i¡a 

LjÑp§Q£a 10000/- V¡L¡ f¡Cz f§hÑl ¢euj Ae¤k¡u£ 25/2/09 a¡¢lM pL¡m 

7 V¡u ¢X¢S jq¡cul h¡p ihe N¡XÑ ¢XE¢Va ¢eu¡¢Sa qCz CeQ¡SÑ ¢Rme 

q¡¢hmc¡l h¡h¤m ®q¡pe Hhw e¡uL q¡nja Bm£z Ae¤j¡e 8.00 V¡l ¢cL 

(25.2.09) ¢X¢S, ¢h¢XBl h¡p¡ ®bL ®hl qu A¢gp k¡e Hhw Ae¤j¡e 

9.00 V¡l ¢cL clh¡l qm k¡ez 9.15/9.20 V¡l ¢cL 15/20 Se j¤-

M¡nd¡l£ ¢h¢XBl pcpÉ AÙ» q¡a ¢eu Bj¡l ¢fRe ®bL Hp h¤L AÙ» dlz 

B¢j Bj¡l AÙ» ¢eu c¡y¢su ¢Rm¡jz AÙ» …¢m ¢Rm e¡z N¡XÑ Lj¡ä¡l q¡¢hx 

h¡h¤m ®q¡pe h¡yd¡ ¢cm a¡L …¢m Llz 3/4 V¡ …¢m a¡l ®fV m¡Nz N¡XÑ ®j¡V 

13 Se ¢Rm¡jz N¡XÑ l¦j ®bL ¢pf¡q£ j¡p¤j ¢hõ¡q hl qu Bpm j¡p¤j 

¢hõ¡q ®L …¢m Llz AÙ»d¡l£l¡ Bj¡L …¢m Ll¡l ýj¢L ¢cm B¢j f¡¢mu 

k¡Cz Bj¡l l¡Cgm ®gm 44 l¡Cgm hÉ¡V¡¢mue hÉ¡l¡L k¡Cz 25 a¡¢lM 

12 V¡ fkÑ¿¹ hÉ¡l¡L ¢Rm¡j Hhw j¡CL ®O¡oe¡ öe e£Q e¡¢j Hhw M¡e¡ ®Mu 

®L¾cÐ£u ®L¡a ¢Nu ®c¢M AÙ» ®eC ®c¢Mz 25/02/09 a¡¢lM Ae¤j¡e på¡ 7 

V¡u B¢j XCl£ g¡jÑl Ju¡m Vf¢Lu f¡¢mu k¡Cz d¡ej¢äa Bj¡l hå¥l 

h¡p¡u k¡Cz plL¡l£ ®O¡oe¡ öe 1/3/09 a¡¢lM ¢fmM¡e¡u B¢pz 14/6/09 

a¡¢lM f¤¢mn Bj¡L ®NËç¡l Llz” 
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The confessional statement of co-accused Ziaul Hoq 

(C.S. 27) runs as under-   

‘Aaxfl B¢j J Hln¡c ®L¡a ®ku AÙ» ¢eCz B¢j 1¢V l¡Cgm J 20 

l¡Eä …¢m Hhw Hln¡c 1¢V l¡Cgm ®euz’ 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statements of the condemner/appellant and that of 

co-accused.  

The learned Deputy Attorney General also submits that 

P.W. 40 is the eye witnesses to the occurrence. On the date and 

at the relevant hour of the occurrence he was guard commander 

at D.G’s Bangloo and the condemner/appellant was a co-guard 

thereat. When the rebellions took forcible entrance in to the 

residence of D. G he protested and sustained injury but the 

condemner/appellant remained silent and facilated the 

rebellions to enter in to D.G’s residence and committed murder 

to the inmates of the house including the wife of D.G. The 

confessional statement of the condemner/appellant finds 

corroboration of the above testimony of P.W. 40. No evidence 

appears that the confessional statement of the 

condemner/appellant as recorded by P.W. 370 was obtained by 

way of oppression. The confession of the condemners/appellant 



 

 

3289 

thus appears voluntary and true and it can solely be based for 

impugned order of conviction and sentence to the 

condemner/appellant.   

The learned Deputy Attorney General lastly submits that 

although of P.W. 40 is a solitary witness but his evidence 

appears consistent, corroborative to the attending facts as to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

Sections 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. S.M. Refaz Uddin the learned Advocate appearing 

with Mr. Sanowar Hossain for the appellant submits that 

prosecution cited P.W. 40, the only solitary witness as to the 

admitted fact that the condemner/appellant was also one of the 

guards at D.G’ Bangloo but no other incriminating substance 

appears in his testimony against the condemner/appellant. The 
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above position of the condemner/appellant has also been 

admitted by his own confession as well as the confessional 

statement of co-accused Ziaul Hoq (C.S. 27). Merely having 

posted as guard in D.G’s Banglo does not show any complicity 

of the condemner/appellant to any offence. It is true that he 

could not make any resist to the rebellions and escaped himself 

(as it appears from his confessional statement) at the threat of the 

rebellions causing injuries to P.W. 40 by firing. In the prevailing 

situation as it appears from the circumstances it quite natural to 

remain silent for the risk of his life and as such his escaping 

from the duty does not in any way involved him to the 

complicity of the offences as charged for. In absence of any 

other witness it seems trial court having failed to assess and 

weigh the evidence erroneously found him guilty and sentenced 

him arbitrarily and it warrants necessary interference and as such 

the Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement and that of co-accused.  

The condemner/appellant Sepoy Md. Arshad @ Ershad 

Ali stated in his confessional statement– 

‘25/2/09 a¡¢lM pL¡m 7 V¡u ¢X¢S jq¡cul h¡p ihe N¡XÑ ¢XE¢Va ¢e-

u¡¢Sa qCz CeQ¡SÑ ¢Rme q¡¢hmc¡l h¡h¤m ®q¡pe Hhw e¡uL q¡nja Bm£z Ae¤j¡e 
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8.00 V¡l ¢cL (25.2.09) ¢X¢S, ¢h¢XBl h¡p¡ ®bL ®hl qu A¢gp k¡e Hhw 

Ae¤j¡e 9.00 V¡l ¢cL clh¡l qm k¡ez 9.15/9.20 V¡l ¢cL 15/20 Se j¤M¡nd¡l£ 

¢h¢XBl pcpÉ AÙ» q¡a ¢eu Bj¡l ¢fRe ®bL Hp h¤L AÙ» dlz B¢j Bj¡l AÙ» 

¢eu c¡y¢su ¢Rm¡jz AÙ» …¢m ¢Rm e¡z N¡XÑ Lj¡ä¡l q¡¢hx h¡h¤m ®q¡pe h¡yd¡ ¢cm a¡L 

…¢m Llz 3/4 V¡ …¢m a¡l ®fV m¡Nz N¡XÑ ®j¡V 13 Se ¢Rm¡jz N¡XÑ l¦j ®bL 

¢pf¡q£ j¡p¤j ¢hõ¡q hl qu Bpm j¡p¤j ¢hõ¡q ®L …¢m Llz AÙ»d¡l£l¡ Bj¡L …¢m 

Ll¡l ýj¢L ¢cm B¢j f¡¢mu k¡Cz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. P.W. referred 

above saw him with arms and participating to the occurrence.  

Co-accused Ziaul Haque (C.S. 27) stated in his 

confessional statement-  

‘Aaxfl B¢j J Hln¡c ®L¡a ®ku AÙ» ¢eCz B¢j 1¢V l¡Cgm J 20 

l¡Eä …¢m Hhw Hln¡c 1¢V l¡Cgm ®euz’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 40 provides 
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direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 40 deposed-  

‘MZ 25-2-09 Zvwi‡L mKvj 7 NwUKvq wWwR Gi evs‡jvq MvW© KgvÛvi 

wnmv‡e Avgvi `vqxZ¡ wQj| H w`b c~e©eZ©x MvW© KgvÛvi nvwej`vi †iRvD‡ji 

wbKU †_‡K `vqxZ¡ ey‡S †bB| Avgvi mv‡_ bv‡qK nvmgZ, bv‡qK mvbvDj−vn j¨vÝ 

bv‡qK †gv —̄dv, wmcvnx Gikv`, wmcvnx wRqv, wmcvnx gweb, wmcvnx †gv —̄dv 

gvmyg, mygb, Rvdi Kvgi“j nvwdR gÄy mn 13 Rb duty †Z wQj|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 
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guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

   C.S. Accused No.710 Lance Naik/52781 Md. 

Habibullah Bahar. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.173 Naik Md. Monir Hossain 

 P.W.287 Sepoy Md. Tuhin Hassan 

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

 P.W. 443 Lance Naik Md. Shahidul Islam 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.173 deposed that he joined on 17.02.2009 in Sadar 

Rifle Battalion from 32 Rifle Battalion. On 25.02.2009, since he 

had no duty, he was waiting in the Barak. At 9.25 A.M. he heard 

firing from Darber Hall. From veranda he came to see BDR 

personnel were running towards Barak. He also found some 

BDR personnel with mask and to ask other BDR personnel to 

come down, take arms and ammunitions saying that army have 

killed BDR persons. At 10.30 A.M. he found RP NO. Lance 

Naik 53824 Md. Musa Mollah, Sepoy 72087 Safiqul Islam, 

Sepoy 65857 Lokman to enter into Barak with arms. After a 

while at about 12.15 he also came to see 10/15 BDR personnel 

to move around with arms and ammunitions under mango tree in 

front of RP Line. Among them he could identify Naik 49120 
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Sariful Islam, the condemner/appellant Lance Naik 52781 

Habibullah Baher, Sepoy 68779 Ashraful, Sepoy 63479 Haider 

Ali, Lance Naik 51876 Golam, 52194 Ahaduzzaman and Lance 

Naik 52270 Saiful Islam with arms. At 12.30 he also came to see 

Sepoy 62742 Abul Kalam Azad with arms and to say that they 

have killed army officers. On the night, at about 9.30 he took 

shelter in the residence of Sepoy Humayun Kabir and remained 

there. On 26.02.2009 at 5.00 A.M. he came back to his Barak 

and at 12.00 noon left Peelkhana crossing over the wall.  

In cross-examination on behalf of the 

condemner/appellant Lance Naik Habibullah Baher he stated 

that he joined in Peelkhana on 17.02.2009 and remained there till 

07.03.2011. He was aware of investigation of the occurrence by 

different agencies and also of the case lodged in Lalbag and New 

Market Police Stations and on 07.03.2011 he made a submission 

before army team in respect of the occurrence. In his deposition 

he referred the name of Sepoy Lokman Hossain, Sepoy 

Ashraful, Sepoy Haider Ali, Lance Naik Golam Azam, Lance 

Naik Asaduzzaman and Lance Naik Saiful Islam. He cannot say 

whether the aforesaid BDR personnel are accused or witnesses 
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of the case. On 19.02.2009 to 21.02.2009 he was on duty in 

Pilkahan. He denied the suggestion that since he failed to 

perform his duty on aforesaid dates he was sent back to Barak. R 

Ps. remain on duty without arms. On 25.02.2009 he had no duty. 

On that day he was in the Barak. There was R P gate No.3. His 

Barak was to the north-east from Darber. It was 500 yard far 

away from Darber. He denied the suggestion that to the west of 

the Barak there was a mango garden. He did not make any 

communication to anybody although remained in Barak. He 

cannot say the duty roster of R Ps. on 25.02.2009. He did not go 

to R P gate No.3 on 25.02.2009. He denied the suggestion that 

on the date of occurrence the condemner/appellant Lance Naik 

Habibullah had communications with his officers remaining in 

the Barak. He denied the suggestion that he could not identify 

the condemner/appellant Habibullah Baher and that he 

deposed falsely. 

P.W.287 deposed that on 25.02.2009 he attended Darber, 

On that day Sepoy of 13 Battalion entered into Darber with 

arms and there occurred disorder. After a while he heard firing. 

The BDR personnel left Daber. He also left Darber and on the 
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way to his residence at Hajaribag he came to see at gate No. 5 

the BDR personnel with arms and to run towards Darber by 

making firing. Among them he could identify 56989 Sepoy 

Akbar Hossain of 37 Battalion, 63989 Sepoy Chandan Kumar 

and 45288 Naik Md. Saidur Rahman of 21 Battalion, 59630 

Naik Md. Mahbub Alam of 16 Battalion, 55399 Lance Naik 

Abu Zafar Md. Mohiuddin of 34 Battalion, 58925 Sepoy Mir 

Md. Abu Hanif of 10 Battalion, all attached with Sadar 

Battalion and the condemner/appellant Lance Naik 

Habibullah of Sadar Battalion. At the detoriation of the 

situation he went out Peelkhana crossing over the wall of gate 

No. 5. 

In cross-examination on behalf of the 

condemner/appellant he stated that three BDR personnel of 

different Battalions were attached with Sadar Battalion. They 

did not come to attend Darber. After attachment with Sadar 

Battalion there happened no introductory ceremony. He did not 

know the regiment number of all the BDR personnel of 21, 34 

and 37 Battalions. He deposed before I.O on 10.08. 2009. From 

01.03.2009 to 10.02.2009 he remained in Sadar Battalion. 
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During this time he had talk with higher authority about the 

occurrence. His authority did not ask him to go to the 

investigation officer. He denied the suggestion that the 

condemner/appellant had no duty on 25.02.2009 and that he 

deposed falsely being tutored.  

P.W.333 deposed that he recorded the confessional 

statement of the condemner/appellant Md. Habibulllah 

Bahar on 30.06.2009. He identified the statement as exhibit 

410 and his signature exhibit 410/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant did 

not complain of any torture. He denied the suggestion that the 

condemner/appellant did not make any confession and that he 

did not record his statement in compliance with the provisions 

of Section 164/364 of the Code of Criminal Procedure. 

P.W. 443 deposed that on 25.02.2009 he was at Sadar 

Battalion. At 8.30 A.M. he found some BDR personnel together 

in the field of 44 Battalion. He heard firing in Darber at 9.30 

A.M. From mess he came to see towards north 63952 Rezaul to 

run with BDR personnel with SMG. Thereafter, he went on 4th 
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floor of Barak. At 10.00 A.M. he came to see many BDR 

personnel with arms. At about 11 A.M. he came to see 63952 

Sepoy Rezaul Karim, 53824 Musa Mollah, 35210 Habilder 

Banik, 58925 Sepoy Mir Abu Hanif, the condemner/appellant 

52781 Habibullah, 53562 Monirul, 41106 Sudhangshu Ranjan 

Acharjee and 63952 Rezaul with arms and to make firing. 

In cross-examination on behalf of the condemner 

/appellant he denied the suggestion that he ran away. R.Ps. were 

without arms. He denied the suggestion that he came to cook 

room at 9.35 and could not see the accused with arms. He cannot 

say whether accused remained in Darber till 9.30 A.M.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 23.06.2009 and took him on 

remand for 5 days. Before his arrest the appellant was on duty in 

Peelkhana. He examined P.Ws.173, 287 and 443 on 07.03.2011, 

10.08.2009 and 18.08.2009 respectively. He did not ascertain 

why he examined them at delay. He denied the suggestion that 

he obtained the confession of the appellant under oppression and 

implicated him in C.S. without any evidence.  
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The Confessional Statement of Lance Naik Md. 

Habibullah Bahar runs as under- 

“A¡¢j 7-7-1988 p¡m ¢pf¡q£ fc ¢h ¢X A¡l k¡Nc¡e L¢lz 2005 p¡m 

A¡¢j mÉ¡¾p e¡uL fc fc¡æ¢a f¡Cz ¢h¢iæ ®Sm¡u Q¡L¥l£ Ll ¢hNa 15-5-

07 a¡¢lM pcl hÉ¡V¡¢mue ¢fmM¡e¡ Y¡L¡u  ®k¡Nc¡e L¢lz ®k¡Nc¡e Ll¡l 

fl qaC A¡¢j Bl, ¢f ¢XE¢Va ¢eu¡¢Sa b¡¢Lz B¢j pcl hÉ¡V¡¢muel 

A¡l ¢f m¡Cel 2u am¡u b¡La¡jz Na 24/02/09 a¡¢lM j¡ee£u 

fÐd¡ej¿»£ ¢fmM¡e¡u A¡Nje Efmr h¡hl NË¡Eä pL¡m 7.30 O¢VL¡ qa 

fÐd¡ej¿»£ NË¡Eä b¡L¡ fkÑ¿¹ A¡l ¢f ¢XE¢V L¢lz a¡lfl Ae¤j¡e 11.30 

O¢VL¡u hsM¡e¡ M¡C Hhw I¢ce c¤f¤l 12O¢VL¡ qa påÉ¡ 6 O¢VL¡ fkÑ¿¹ 

¢fmM¡e¡l 3ew ®NV A¡l ¢f ¢XE¢V L¢lz A¡j¡l p‰ e¡uL ýj¡ue J 2Se 

¢pf¡q£ ¢XE¢V Llz ¢pf¡q£ 2 Sel e¡j  S¡e¡ e¡Cz ¢XE¢V ®no M¡e¡ ®Mu 

m¡Ce Hp O¤¢ju f¢sz 

Na 25/02/2009 a¡¢lM pL¡m 7.30 O¢VL¡l pju ®l¡m Lm k¡Cz 

q¡¢hmc¡l ®jSl ®p¡m¡uj¡e A¡j¡cl ®l¡mLm Ll¡uz A¡jl¡ 87 Se 

®l¡mLm ¢Rm¡jz ®l¡mLm ®no 15 SeL clh¡l qm f¡W¡u Hhw AeÉcl 

¢h¢iæ ¢XE¢Va f¡W¡u z A¡¢j A¡l ¢f m¡Ce hm k¡C z m¡Ce b¡L¡ AhÙÛ¡u 

pL¡m Ae¤j¡e 9.30 O¢VL¡l pju clh¡l  qml ¢cL …¢mll në öea 

f¡Cz pL¡m Ae¤j¡e 10.30 O¢VL¡ ¢Lwh¡ a¡l ¢LR¤ fl qh AÙ» q¡a 2 Se 

®f¡o¡Ld¡l£ ¢h¢XA¡l pcpÉ m¡C®e Hp N¡¢m ¢cu hm, L¥š¡l h¡µQ¡l¡ 
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Q¡jQ¡l¡ h¡¢ql qJ, AÙ» e¡J, e¡ qm …¢m Ll j¡lh¡z pju j¡CL AÙ» 

®eJu¡l SeÉ ph¡CL A¡qh¡e Llz gm A¡¢j pL¡m Ae¤j¡e 11.30 O¢VL¡l 

pju pcl cçl ®L¡a ®bL HL¢V Q¡C¢eS l¡Cgm ®eCz A¡¢j l¡Cgm ¢eu 

m¡Ce Qm A¡¢pz A¡¢j c¤f¤l ®jp M¡C e¡Cz I¢ce Ae¤j¡e på¡ 7.00 

O¢VL¡l pju ®jp ®ku HL¢V h¡¢Va X¡m J i¡a ¢eu¡ m¡Ce Hp M¡Cz Na 

26/02/2009 a¡¢lM pL¡m 11.30 ¢j¢eVl pju AÙ» Sj¡ cu¡l ®O¡oe¡ ö-

e pcl cçl ®L¡a Sj¡ ®cC Hhw j¡CL ®O¡oe¡ öe ¢fmM¡e¡ qa c¤f¤ll ¢c-

L Ju¡m VfL¡Cu¡ f¡¢mu ®h¢lh¡yd qu p¡uc¡h¡c qa el¢pwc£a j¡j¡l 

h¡p¡u k¡Cz plL¡l£ ®O¡oe¡ öe ¢hNa 1/3/2009 a¡¢lM ¢fmM¡e¡l 4ew 

®NV ¢lf¡VÑ L¢l Hhw A¡j¡L A¡h¡qe£ j¡W ¢eu¡ k¡uz fl Na 3/3/2009 

a¡¢lM l¡a 10 O¢VL¡u ¢fmM¡e¡u fÐhn Ll¡e¡ quz Na 23/06/09 a¡¢lM 

A¡j¡L ¢fmM¡e¡ ®bL ¢p A¡C ¢X f¤¢mn ®NËga¡l Llz HC A¡j¡l 

Sh¡eh¢¾cz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant.  

The learned Deputy Attorney General also submits that 

all the P.Ws. 173, 287 and 443 are eye witnesses to the 

occurrence. P.W. 173 saw the condemner/appellant in an 

unlawful assembly with others and to move around with arms at 

the time of occurrence. He identified him with his regiment No. 

P.W. 287 also saw him in an unlawful assembly and to run 

towards Darbar on firing at the very outset of the occurrence. 
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He also identified him with his Battalion and regiment No. 

P.W. 443 made corroborative statement to the testimonies of 

P.Ws. 173 and 287. The evidence of P.Ws. appears 

corroborative, consistent and worthy of credit. By his 

confessional statement as recorded by P.W. 333 he admits of 

taking arms by plundering kote.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that P.W. 173 joined in Peelkhana 

on 17.02.2009 and he had no occasion to know the regiment No. 

of the condemner/appellant and others, as many as 7 BDR 



 

 

3309 

personnel which apparently approved that he is a tutored 

witness. He admitted in his cross-examination that he deposed 

before the investigation officer on 07.03.2011 at long belated 

stage. His above evidence appears unusual and unacceptable. 

Moreover, he did not disclose any culpability of the 

condemner/appellant to any offence. He claims to see the 

condemner/appellant merely with arms. The evidence of P.W. 

287 also appears unusual as to his reference of regiment number 

of all the accused as many as 7 BDR personnel along with their 

Battalion number albeit, he admitted in his cross-examination 

that he had no introductory ceremony to be familiar with them. 

His evidence also apparently appears tutored. He did not disclose 

any culpability of the condemner/appellant to any offence. The 

evidence of 443 is vague and unspecified. He did not mention 

where he saw the condemner/appellant with arms. His evidence 

also appears tutored.  

Mr. Md. Aminul Islam further submits that the confession 

of the condemner/appellant is exculpatory in nature and it is 

neither voluntary nor true. The condemner/appellant was taken 

on remand for 5 days and obtained the confession after 
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prolonged police custody. His above confession can’t be treated 

as evidence.  

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Lance Naik Md. Habibullah 

Bahar stated in his confessional statement– 

‘pL¡m Ae¤j¡e 10.30 O¢VL¡ ¢Lwh¡ a¡l ¢LR¤ fl qh AÙ» q¡a 2 Se 

®f¡o¡Ld¡l£ ¢h¢XA¡l pcpÉ m¡C®e Hp N¡¢m ¢cu hm, L¥š¡l h¡µQ¡l¡ Q¡jQ¡l¡ h¡¢ql 

qJ, AÙ» e¡J, e¡ qm …¢m Ll j¡lh¡z pju j¡CL AÙ» ®eJu¡l SeÉ ph¡CL A¡qh¡e 

Llz gm A¡¢j pL¡m Ae¤j¡e 11.30 O¢VL¡l pju pcl cçl ®L¡a ®bL HL¢V 

Q¡C¢eS l¡Cgm ®eCz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 173, 287, 443 

provide direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 173 deposed-  

‘Gi wKQz¶b c‡i †ejv Abygvb 12.15 NwUKvi mgh Avi wc jvB‡bi 

mvg‡b Avg evMv‡bi  bx‡P 10/15 Rb we‡ ª̀vnx wewWAvi A ¿̄ I ‡Mvjv eviæ` mn 

†Nviv †djv Ki‡Z †`wL| Zv‡`i g‡a¨  †K› ª̀xq Avi wc  bs- 49120 bv‡qK 

kwidzj Bmjvg, 52781 j¨vt bvt nvweeyjøvn evnvi 68779 wmcvnx Avkivdzj 

63479 wmcvnx nvq`vi Avjx 51876 j¨vt bvt †Mvjvg, 52194 Avnv ỳ¾vgvb I 

52270 j¨vt bvt mvBdzj Bmjvg‡K ‰mwbK jvB‡bi mvg‡b mk ¿̄ Ae ’̄vq 

†Nviv‡div Ki‡Z †`‡LwQ|’ 

P.W. 287 deposed-  

‘GKUz c‡i evB‡i ¸wji kã ïb‡Z cvB| ZLb `iev‡i _vKv wewWAvi 

m`m¨MY hvi hvi g‡Zv `ievi Z¨vM Ki‡Z _v‡K| GKUz c‡i Avwg `ievi nj 

Z¨vM K‡i nvRvixevM Avgvi fvovK…Z evmvq hvIqvi D‡Ï‡k¨ wcjLvbv 5bs 

†MB‡Ui w`‡K †h‡Z ïi“ Ki‡j †`wL A‡bK wewWAvi m`m¨ A ¿̄mn D‡ËwRZ 

Ae ’̄vq `iev‡ii w`‡K ¸wj Ki‡Z Ki‡Z †`Š‡o †h‡Z †`wL| Zv‡`i g‡a¨ Avwg 

hv‡`i wPb‡Z cvwi Zviv n‡jv 56989 wmcvnx AvKei †nv‡mb 37 e¨v‡Uwjqb, 

63989 wmcvnx P›`b Kzgvi 21 e¨v‡Uwjqb| 45288 bv‡qK †gvt mvB ỳi ingvb 
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21 e¨v‡Uwjqb 59630 bv‡qK †gvt gvneye Avjg 16 e¨v‡Uwjqb 55399 j¨vt bvt 

Avey Rvdi †gvt gwnDwÏb 34 e¨vUvwjqb 58925 wmcvnx gxi †gvt Avey nvwbd 10 

e¨v‡Uwjqb H mKj Avmvgx‡`i m`i ivB‡dj e¨v‡Uwjq‡b mshy³ wQj Ges 

52781 j¨vt bvt nvweeyj−vn evnvi m`i ivB‡dj e¨v‡Uwjqb|’ 

P.W. 443 deposed-  

‘10.00 NwUKvq wcjLvbv Fire nq| mKj ‰mwb‡Ki nv‡Z A ¿̄ †`L‡Z 

cvB| 11.00 NwUKvq 63952 wmcvnx †iRvDj Kwig 53824 gyQv gyj−v, 35210 

nvwej`vi ewbK, 58925 wmcvnx gxi Avey nvwbd 52781 nvweeyjøvn 53562 

gwbi“j, 41106 myavsï iÄb AvP©vh 63952 †iRvDj †K mn A‡bK‡K †`wL 

mk ¿̄ Ae ’̄vq ¸wj Ki‡Z|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 
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Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.720 Naik Driver/ 47286 Md. Nazrul 

Islam. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.143 Chalok Naik Md. Younus Ali 

 P.W.247 Lance Naik Medical Asstt. Md. Nazrul Islam 

 P.W.326 Farhana Ferdous,  Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.143 deposed that on 25.02.2009 he was in BDR. At 

about 9.30 he heard of firing. He came out from his residence. 

He came to see number of BDR personnel to move around in 

Peelkhana. Among them he could identify the 

condemner/appellant 47286 Nazrul, 63626 Sepoy Akhter, 

35210 Rashid, 58630 Meshbah Uddin. Later on, he hid himself 

in his residence. On 26.02.2009, he left Peelkhana. 

In cross-examination on behalf of the 

condemner/appellant Nazrul Islam, he stated that the 

condemner/appellant Nazrul Islam hailed from 40 Battalion. He 

cannot say how many BDR personnel named Nazrul were there 

in 40 Battalion. He denied the suggestion that he did not see the 

condemner/appellant Nazrul Islam with arms. 

P.W.247 deposed that on 25.02.2009 he was performing 

as veterinary surgeon. While he was at poultry farm at about 

9.30 he came to hear firing sound from the side of Darber and to 
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see BDR personnel to run around. Among them he identified the 

condemner/appellant 47286 Naik Nazrul, 77979 A. Rouf, 

51063 Shahidullah, 69020 Sepoy Nazmul, 53824 Musa Mollah 

and 53565 Shawkat with arms and agitated mood. At about 

18.30 he left Peelkhana went to his residence.  

In cross-examination on behalf of the 

condemner/appellant he stated that there was shade behind the 

door. He denied the suggestion that he did not see the 

condemner/appellant to make firing. The condemner/appellant 

hailed from 4 Battalion. He denied the suggestion Najrul Islam 

was of 40 Battalion. He denied that suggestion that he deposed 

falsely. 

P.W.326 deposed that he recorded the confessional 

statement of the condemner/appellant on 06.08.2009. He 

identified the statement as exhibit 346 and his signature exhibit 

346/1 series.  

In cross-examination on behalf of the 

condemner/appellant he stated that the condemner/appellant did 

not complain of any torture/assaulting. He denied the 

suggestion the condemner/appellant did not make confession 
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voluntarily. He denied the suggestion that he did not comply the 

provisions of law in recording the confessional statement of the 

condemner/appellant. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was in fact arrested on 26.07.2009 and taken 

on remand for 11 days at two times. He denied the suggestion 

that he obtained the confession by way of oppression. P.W.143 

did not depose before him that he came down from his 

residence. He deposed that he came out from the residence. He 

recorded the statement of P.W.143 on 10.08.2009. The 

appellant hailed from 40 Battalion and he was arrested from 

Peelkhana. P.Ws.143 and 247 were on duty in Peelkhana. 

P.W.247 deposed before him on 13.07.2009. P.Ws.143 and 247 

did not depose before him specifically when he saw the 

appellant. He denied the suggestion that he implicated the 

appellant falsely.  

The Confessional Statement of Naik Md. Nazrul Islam 

runs as under- 
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“A¡¢j  j¡x eSl¦m Cpm¡j (44)z A¡j¡l ew 47286z A¡¢j XÊ¡Ci¡lz pcl 

l¡Cgm hÉ¡V¡¢mu¡e HL¢V NÉ¡lS LjÑla ¢Rm¡jz  24/02/09Cw a¡¢lM 

pL¡m 7V¡u LeÑm S¡¢Ll ®q¡pe pÉ¡lL A¢gp ¢eu k¡uz fl a¡l ¢jpp X¡x 

p¡¢qc¡ p¤ma¡e¡L fÉ¡lX NË¡Eä ¢eu k¡Cz fÉ¡lX ®no qm jÉ¡X¡jL h¡p¡u 

®f±yR ®cCz 24/02/09Cw a¡¢lM pLm ¢XE¢V ®no A¡¢j ®f±e HN¡lV¡l 

pju m¡Ce ®f±R ¢hnÊ¡j ®eCz 25/02/09Cw a¡¢lM  LZÑm S¡¢Ll ®q¡pe 

pÉ¡ll N¡s£ Q¡m¡e¡l ¢XE¢V ¢Rm e¡z I¢ce e¡uL Q¡mL j¢el¦m q¡p¡e 

¢XE¢V Llz A¡¢j m¡Ce AhÙÛ¡e Ll¢Rm¡jz pL¡m 9.30V¡l ¢cL A¡¢j 

®N¡m¡…¢ml në öez A¡¢j q¡¢hmc¡l ¢jS¡el ¢ecÑn 5/7 Se j¤M¡nd¡l£  

®m¡Ll ¢eLV qa HL¢V l¡Cgm eCz l¡Cgm ¢eu m¡Ce AhÙÛ¡e L¢lz ¢hL¡m 

5V¡l ¢cL Q¡mL l¡Ck¥m,  Q¡mL, p¡š¡l, ¢pf¡q£ q¡¢phcl ®cMa f¡Cz e¡-

uL A¡¢jl ¢hâ¡q£ ¢h¢XA¡l pcpÉcl ®am ®cuz q¡¢hmc¡l ®jSl ¢jS¡e 

A¡j¡L AÙ» ¢ea h¡dÉ Llz p¡l¡l¡a m¡Ce AhÙÛ¡e L¢lz 26/02/09Cw 

a¡¢lM 2.20 ¢j¢eVl ¢cL m¡Ce ®bL e®j AÙ»¢V ¢fL¡fl ®fRe ®lM ®cCz 

¢p¢im ®XÊp fl 36 l¡Cgm hÉ¡V¡¢mu¡el Ju¡m Vf¢Lu f¡¢mu k¡Cz fl 

plL¡l£ ®O¡oe¡ öe 1/3/09Cw a¡¢lM 4ew ®NV A¡¢p Hhw 3/3/09Cw  

a¡¢lM fÐhn L¢lz fl 26/07/09Cw ®NÊga¡l qCz  A¡¢j paÉ p¡rÉ 

¢cm¡jz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses and 

confessional statement of the condemner/appellant.  

The learned Deputy Attorney General also submits that 

P.Ws. 143 and 247 are eye witnesses to the occurrence. P.W. 

143 saw the condemner/appellant to move around in Peelkhana 

with arms along with other rebellions. He identified him with 

his badge and Battalion No. P.W. 247 made corroborative 

statement to the testimony of P.W. 143. He also identified him 

with his badge and Battalion No. They both were cross-

examined on behalf of the condemner/appellant but their 
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evidence could not be assailed or embellished and thus appears 

worthy of credit. His confessional statement as recorded by 

P.W. 326 finds corroboration by the testimonies of above 

witnesses particularly in taking up arms and active participation 

to the occurrence.     

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that admittedly P.W. 143 

remained in his residence. His testimony as of coming down on 

being heard firing sound and to identify the condemner/appellant 

with others is highly doubtful and unreliable. His claim to see 
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the condemner/appellant to move around in Peelkhana without 

moving himself to any other places provides doubt to his 

testimony. Apparently he appears as a tutored witness. Similarly 

P.W. 247 was in poultry Farm. His testimony as to see the 

condemner/appellant moving around with arms lacks credibility 

without moving himself elsewhere from poultry Farm. His claim 

of seeing the condemner/appellant behind the shade of door, as 

he admits in his cross- examination also appears doubtful and 

lacks credibility. P.W. 143 claims that the condemner/appellant 

hailed from 40 Battalion while P.W. 247 claims the 

condemner/appellant was of 4 Battalion. Their statement appears 

contradictory to each other. It is crystal clear that P.W. 247 did 

not know the condemner/appellant and he did not implicate the 

condemner/appellant.  None of the above witnesses depose of 

any culpability of the condemner/appellant to any offence as 

alleged against him. 

Mr. Md. Aminul Islam further submits that the confession 

of the condemner/appellant is exculpatory in nature, merely a 

statement. He made the confession after prolonged police 

custody for about 11 days as admitted by P.W. 654, the 
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investigation officer. Such confession can’t be treated as 

evidence against the condemner/appellant. 

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Naik Driver Md. Nazrul Islam 

stated in his confessional statement– 

‘pL¡m 9.30V¡l ¢cL A¡¢j ®N¡m¡…¢ml në öez A¡¢j q¡¢hmc¡l ¢jS¡el 

¢ecÑn 5/7 Se j¤M¡nd¡l£  ®m¡Ll ¢eLV qa HL¢V l¡Cgm eCz l¡Cgm ¢eu m¡Ce 

AhÙÛ¡e L¢lz ¢hL¡m 5V¡l ¢cL Q¡mL l¡Ck¥m,  Q¡mL, p¡š¡l, ¢pf¡q£ q¡¢phcl 

®cMa f¡Cz e¡uL A¡¢jl ¢hâ¡q£ ¢h¢XA¡l pcpÉcl ®am ®cuz q¡¢hmc¡l ®jSl 

¢jS¡e A¡j¡L AÙ» ¢ea h¡dÉ Llz p¡l¡l¡a m¡Ce AhÙÛ¡e L¢lz 26/02/09Cw a¡¢lM 

2.20 ¢j¢eVl ¢cL m¡Ce ®bL e®j AÙ»¢V ¢fL¡fl ®fRe ®lM ®cCz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 143 and 247 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 143 deposed-  

‘Abygvb 9.30 wgt ¸wji kã ïwb| c‡i evmv †_‡K wb‡P †b‡g Avwm| 

A‡bK mk ¿̄ BDR ‡K wcjLvbvq Nyi‡Z †`wL Zv‡`i g‡a¨ 47286 bRi“j, 

63626 wmcvnx Av³vi, 35210 iwk`, 58630 †gRevn DwÏb‡K †`wL|’ 

P.W. 247 deposed-  

‘gyiMxi dv‡g© Duty Kiv Kv‡j mKvj 9.30 wgt `ievi n‡ji w`‡K ¸wji 

kã ïwb| BDR m`m¨iv Av‡Mœqv ¿̄ wb‡q †`Šov †`Šwo Ki‡Q †`wL Avwg †`wL 

77979 Avt iDd 51603 knx ỳj−vn 69020 wmcvnx bvRgyj 47283 bv‡qK 

bRi“j 53824 g~Qv †gvj−v 53565 kIKZ‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.730 Naik/50035 Md. Asaduzzaman 

Mollah. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.16 Md. Asifur Rahman Akash 

 P.W.28 Sepoy Md. Anowar Hossain 

 P.W.326 Farhana Ferdous, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned/appellant. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

  P.W. 430 JCO Subader (Rted) Syed Liakat Ali. 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.16 deposed that on 25.02.2009 he was working in 

his tailoring shop. At about 7.40 he attended Maj. Asad and 

fastened belt on the ‘c‡KU’ of his uniform. Maj. Asad left for 

Darbar and he came back to his tailoring shop.  At about 

9.25/30 A.M. he came to hear firing sound from the side of 

Darbar. He came out from his shop to west veranda and saw the 

BDR personnel to run to and fro. At that time he came to see 

Habilder Tariqul, Sepoy Aminur standing in front of garage of 

Sadar Battalion. While Maj. Asad appeared near to the garden 

in front of Sadar Battalion, Habilder Maj. Tariqul called Maj. 
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Asad by bad name- ‘H GK KzËvi ev”Pv Av‡m, ai’ and consequently.’ 

Sepoy Aminur and another BDR person (unknown) caught hold 

him. Habilder Tariqul assaulted Maj. Asad by his belt. Maj. 

Asad pushed him aside and came into the office of 

commanding officer on 2nd floor. Sepoy Aminur followed him. 

Habilder Tariqul was directing ‘†Kvb wewWAvi Gi †jvK Lvwj nv‡Z 

_vK‡e bv| mevB A ¿̄ wb‡q `ievi n‡j hv‡e I Avwg© Awdmvi †`LvgvÎ ¸wj 

Ki‡e|’ After a while a BDR person took up Lt. Col. Jahanara to 

the office of commanding officer on 2nd floor of Sadar 

Battalion. He came to see Habilder Belayet with SMG and the 

condemner/appellant Naik Asad with Rifle. They made firing 

directing the office of the commanding officer. Habilder 

Belayet directed the condemner/appellant Naik Asad to bring 

out Maj. Asad- ‘KyËvi ev”Pv‡K gvi kvjv †hb †Kvbfv‡e evP‡Z bv cv‡i|’ 

The condemner/appellant Naik Asad told Habilder Belayet ‘Pj 

kvjv‡K gvi‡ev’ and thereafter they entered into Sadar Battalion. 

After a while 4/5 BDR personnel brought out Col. Jahanara in 

assaulting manner and pushed her in an ambulance. Later on, 

Habilder Belayet, the condemner/appellant Naik Asad and 

Sepoy Aminur Rahman entered into the office of commanding 
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officer and he heard firing sound thereat. Afterwards he took 

shelter along with his staff under the cot of his tailoring shop. 

He heard miking – ‘mKj wewWAviiv A ¿̄ wb‡e I Avwg© Awdmvi‡`i †`LvgvÎ 

¸wj Ki‡e|’   

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

in his tailoring shop. He worked under the contractor, so he did 

not give any papers regarding service to I.O. Sahrear Hossain 

was the contractor. He used to live in that building. He hailed 

from Joypurhat. At present he is an Civil employee in BDR 

(presently BGB). He got his appointment on 09.02.2011. He 

denied the suggestion that to the East of Tailoring building 

there stands the building of Sainik Line. Maj. Asad had no 

office in Sadar Battalion. He deposed before the I.O. that Maj. 

Asad came to Sadar Battalion from Darbar Hall. He denied the 

suggestion that he did not depose before the I.O. that Maj. Asad 

came to Sadar Battalion from Darbar. Maj. Asad was with 

uniform when he set up Belco and it was about 7.50 A.M. He 

denied the suggestion that he did not set up Belco to Maj. Asad. 

The road was in front of Sadar Battalion. He remained in the 
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tailoring shop for two days on 25/26th February. He did not try 

to run away. He deposed before the I.O. that he saw Belayet 

and Asaduzzaman with arms. He denied the suggestion that he 

did not see the above accused. He denied the suggestion that at 

the instance of some army officers he participated in the 

rebellion. He denied the suggestion that for the cause of having 

his job in BDR he deposed falsely.         

P.W.28 deposed that on 25.02.2009 he came to Badak 

office of Battalion Head quarter at 8.30 A.M. for his leave. 

DAD Tauhid was there in the adjacent room. Later on, he went 

out. He waited thereat. At about 9.30 A.M. he heard firing 

sound. At that time some rebellions came to Sadar office. When 

he approached to gate he came to see the rebellion to go to ‘jvBb 

†KvqvU©vi GjvKv|’ He also came see some rebellions to make firing 

around the area of Darbar and assaulting Maj. Asad by 2/3 

BDR personnel. At about 9.50 A.M. DAD Tauhid appeared 

there and having excited directed ‘‡Zvgiv mK‡j A ¿̄ Av‡bv I †mbv 

Awdmvi‡`i LZg Ki|’ Maj. Asad begged his life and being 

assaulted fell on the stair. He rushed there and took him in the 

room of commanding officer on 2nd floor. Within 2/1 minute 
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DAD Tauhid entered in to that room. Maj. Asad asked him- ‘wK 

n‡”Q’, DAD Tauhid replied- ‘Avcwb ey‡Sb bv?’ Then DAD Kader 

came there and they both went out. Within 4/5 minutes Lt. Col. 

Jahanara came into the room of commanding officer. Within 

2/1 minute Naik Subedar Nurunabi fired there from outside. By 

firing the window glasses broke down. Maj. Asad and Lt. Col. 

Jahanara hid themselves there closing the door from inside. He 

also took shelter under the table of the commanding officer. 

After 10/15 minutes DAD Tauhid accompanied by Habilder 

Belayet, the condemner/ appellant Naik Asad, Sepoy Aminur 

with arms and some other BDR personnel entered into the 

office of the commander. Having failed to see Maj. Asad. DAD 

Tauhid ordered to break down the door of bathroom and went 

away. Then the rebellions broke down the door of bathroom 

and brought out Maj. Asad and Lt. Col. Jahanara. Maj.Asad 

took seat in the chair. The armed BDR personnel took away Lt. 

Col. Jahanara from the room. Habilder Belayet, the 

condemner/ appellant Naik Asad and Sepoy Aminur 

remained in the room. After a while DAD Tauhid appeared 

there and seeing Maj. Asad directed them to ‘finish’ and went 
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out. Instantly Habilder Belayet, the condemner/ appellant Naik 

Asad and Sepoy Aminur killed Maj. Asad by firing. He 

sustained bullet injury at his waist and leg having hidden 

himself under the table.    

In cross-examination on behalf of the condemner/ 

appellant he denied the suggestion that he sustained penalty 

four times in departmental proceedings and those have been 

recorded in service book. He played on flute. He participated in 

tatoo-show. Badak office situated in the ground floor of Sadar 

Battalion. He informed his commander on 25.02.2009 for leave. 

As per direction of the commander he went to Badak office for 

leave. He did not find any one in the office and thus waited. He 

denied the suggestion that he did not go to Badak office on that 

day. On 24.02.2009 parade was held under Subedar Maj. Taher. 

He denied the suggestion that on 25.02.2009 he had his duty.  

He denied the suggestion that on the occasion of BDR week 

there was no scope of leave excepting the death of parents. He 

denied the suggestion that he has taken false plea for making 

false deposition. Darbar was 200/250 yard away from gate and 

300 yard away from sector. Mango Garden was towards west. 
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He alone brought Maj. Asad on 2nd floor. Maj. Asad knew him. 

He denied the suggestion that two officers were always on duty 

at Sadar Battalion. At the time of occurrence he hid himself and 

thus nobody saw him, but he saw everything. He denied the 

suggestion that he was present in Darbar and he was leading the 

rebellion. He denied the suggestion that he shot Maj. Asad 

alone. Before hiding himself under table he did not close the 

door. DAD Tauhid closed the door. He did not serve with Naik 

Asaduzzaman. He denied the suggestion that he did not know 

the condemner/appellant. He denied the suggestion that he 

deposed falsely. He denied the suggestion that for false 

evidence he was exempted as an accused.    

P.W.326 is the recording Magistrate of the confessional 

statement of the condemner/appellant. She deposed that she 

recorded the confessional statement of the condemner 

/appellant on 12.11.2009 in compliance of the Provisions under 

Section 164 of the Code of Criminal Procedure. She identified 

the confessional statement of the condemner /appellant as 

exhibit 354 and his signature 354/1 series.  
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In cross-examination on behalf of the 

condemner/appellant she stated that the condemner/appellant 

Naik Asaduzzaman was arrested on 31.10.2009 and placed 

before her on 12.11.2009. She denied the suggestion that she did 

not appraise column 5 and did not provide sufficient time for 

reflection. She did not record for how long the 

condemner/appellant was in custody. She denied the suggestion 

that the condemner/appellant did not make any confession and 

the statement was not read over to him and that it was not 

voluntary.   

P.W. 430 deposed that on 25.02.2009 he went to Darber. 

Sepoy Moyeen entered into Darber with arms. Consequently, 

BDR personnel left Darber. He also left Darber. He came to see 

the condemner/appellant 50035 Asaduzzaman along with 

47192 Suruzzaman, 37069 Anisur Rahman, 42682 Habilder 

Mahbub, 58530 Sheikh Farid, 54553 Arman, 80298 Joydeb 

Borman, 79896 Abu Hasan, 73527 Shihidul, 42534 Nazrul, 

73105 Mosleh Uddin with arms in outside Darber. Thereafter he 

left Peelkhana.  
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In cross-examination on behalf of condemner/appellant, 

he stated that he joined afterwards on 01.03.2009. He and the 

condemner/appellant Asaduzzaman and Farid hailed from 

different Platoon. His office was ½ Kilometer far away from the 

office of the accused. He further stated that he joined in the Band 

party in 1973. Asaduzzaman hailed from Joypurhat unit. He 

cannot say whether he joined in Sadar Battalion on 10.02.2009. 

Sheikh Farid was attached in Dhaka from Noagaon. He used to 

reside in Ibne-Sina Quarter. His unit is to the north of Darber. He 

came out on the road from the south. He denied the suggestion 

that he did not see the condemner/appellant Asaduzzaman and 

Farid with arms. He deposed before the I.O. that he saw many 

BDR personnel with arms. He left Peelkhana at 9.55 A.M. He 

did not take shelter anywhere. He denied the suggestion that 

since he was a planner to the revolt, he fled away leaving behind 

his family members. He denied the suggestion that at that time 

there was no scope to see the number of the soldiers and that he 

could not identify the condemner/appellant and that he deposed 

falsely. His son is a member of BDR and he has been sentenced 

for 6 months. 
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P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.16 on 14.01.2010. He 

denied the suggestion that prior to 12.07.2010 he had no 

statement of P.W.16 and subsequently he created anti-dated 

statement of P.W.16 showing date 14.01.2010. He recorded 

statement of P.W.28 on 26.02.2011. In that statement there is 

no reference of P.W.28. He visited band unit prior to 

submission of 1st C.S. and during that time none deposed in 

respect of P.W.28. He denied the suggestion that having found 

no evidence against the appellant he created P.W.28 as witness.  

P.W.430 did not depose before him whether he served with the 

appellant. The appellant was attached with Sadar Battalion on 

10.02.2009. He hailed from Battalion No.3. The appellant was 

taken on remand for 8 days. He denied the suggestion that he 

obtained the confession of the appellant by way of oppression.  

The Confessional Statement of Naik Md. 

Asaduzzaman runs as under- 

“A¡j¡l e¡j e¡uL ®j¡x A¡p¡c¤‹¡j¡e ®j¡õ¡z 3ew l¡Cgm hÉ¡V¡¢mu¡e 

LjÑla Hhw pwk¤š² pcl l¡Cgm hÉ¡V¡¢mu¡ez 24/02/09Cw A¡¢j ¢eu¢ja 
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c¡¢uaÅ ¢Rm¡jz 25/02/09Cw a¡¢lM pL¡m 9.30V¡l ¢cL Hj, ¢V ®pLne 

®j¡Vl p¡CLm f¢lØL¡l f¢lµRæa¡l Ll¢Rm¡jz qW¡v ö¢e ®m¡L Se °q¯Q 

LlRz clh¡l qm ®bL k¡l¡ A¡pR a¡cl ¢eLV qa ö¢e ®k clh¡l qm 

®N¡m¡…¢m qµRz aMe A¡¢j hÉ¡l¡L Qm k¡Cz hÉ¡l¡LC ¢Rm¡jz aMe j¤-

M¡nd¡l£l¡ A¡pm A¡j¡cl AÙ» ¢ea hm Hhw fÐ¡el iu ®cM¡u Hhw AÙ» ¢ea 

hmz aMe A¡¢j h¡l¡¾c¡u fl b¡L¡ HL¢V Q¡C¢eS l¡Cgm ®eC Hhw Q¡C¢eS 

l¡Cgm¢V ¢eu h¡l¡¾c¡u AhÙÛ¡e L¢lz l¡a 9.30 ¢j¢eVl pju A¡¢j  Y¡L¡ 

®pƒl ®L¡u¡VÑ¡ll p¡je AÙ»¢V gm ®lM Qm A¡¢pz A¡¢j ¢fmM¡e¡ pcl cçl 

qa ®hl qC e¡Cz A¡¢j ®L¡e fËL¡l …¢m L¢l e¡Cz 31/10/09Cw a¡¢lM 

A¡¢j ®NËga¡l qCz HC Bj¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses and confessional statement of the 

condemner/appellant.  

The learned Deputy Attorney General also submits that 

all the P.Ws. 16, 28 and 430 are eye witnesses to the 

occurrence. P.W. 16 saw the condemner/appellant to detain 

Maj. Asad while he was coming out from Darbar at the instance 

of firing in Darbar and being detained by him some rebellions 

assaulted Maj. Asad who however escaped and took shelter in 

the office commanding officer on 2nd floor of Sadar Battalion 

and the condemner/appellant followed him with arms along 

with some others and thereafter Maj. Asad was killed thereat by 
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the rebellions and he found the dead body of Maj. Asad. P.W. 

28 corroborates the above testimony of P.W. 16 since he hid 

himself in the office of the commanding officer he saw the 

condemner/appellant and other to kill Maj. Asad by firing. 

Their evidence appears consistent, corroborative and worthy of 

credit. P.W. 430 also saw him with arms. He identified him 

with his badge No. His confessional statement has been 

corroborated by the testimonies of above P.Ws. particularly in 

taking up arms at the time of occurrence. No evidence appears 

that his confession was obtained under coercion. His confession 

thus appears voluntary and true and it can solely based for his 

impugned order of conviction and sentence.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Aminul Islam, the learned Advocate appearing with 

Mrs. Sultana Akter Rubi on behalf of appellant submits that 

both the P.Ws. 16 and 28 are tainted and procured witnesses. 

P.W. 16 was at his tailoring shop, a separate building adjacent 

to Sadar Battalion building and it was quite impracticable to see 

the happenings in the office commanding officer at Sadar 

Battalion on 2nd floor and from the facts and circumstances of 

the case his above solitary evidence casts reasonable doubt and 

thus appears unacceptable.  His claim of fastening Belco with 

the dress of Maj. Asad in his uniform position also appears 

unusual and hypothetical. He admitted that he remained at his 

shop with his employees, but none appeared to corroborate him. 

Admittedly, after the occurrence he was given an employment 

in BDR presently BGB which admits himself an interested 

witness and his evidence as procured. From his evidence it 

appears that Lt. Col. Jahanara was with Maj. Asad in the office 

of commandant officer on 2nd floor, but Lt. Col. Jahanara (P.W. 

454) did not depose in corroboration to his above testimony. 
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Moreover, he simply heard of firing. He did not see to fire on 

Maj. Asad. P.W. 28 also appears as a procured witness. His 

claim of attending office merely for leave on such BDR week 

and waiting for the same in absence of any one in the office and 

in the midst of firing all around and direction by DAD Tauhid 

to take arms and to kill officers, his sole volunteering in taking 

Maj. Asad in the office of commanding officer- all appears  

inconsistent with the prevailing circumstances and thus inspires 

no confidence. His evidence as of killing Maj. Asad by the 

condemner/appellant appears unworthy of credit. The autopsy 

report of Maj. Asad, exhibit- 253 and testimony of the autopsy 

maker of Maj. Asad, P.W. 304 do not support his above claim 

of death of Maj. Asad by fire injury. In autopsy report of Maj. 

Asad it was opined that death was – ‘due to hemorrhage and 

shock as a result of stab wound by sharp cutting and pointed 

weapon ............ The testimony of P.W. 28 in respect of Dr. 

Jahanar also finds no corroboration by P.W. 454 Dr. Jahanar 

herself. The evidence of P.W. 430 also does not bear any 

substance. He simply claims to see the condemner/ appellant at 

outside Darbar with arms along with others. His reference of 
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regiment No. of as many as eleven. BDR personnel including 

the condemner/appellant seems unnatural and unreliable. He 

admitted that his son was a BDR member and he was awarded 

sentence for six month. It is apparent that his son was given 

lesser punishment for giving false evidence.  

Mr. Aminul Islam further submits that as per confession 

of the condemner/appellant he took arms under threat of the 

rebellions and the confession is neither voluntary nor true and it 

was obtained under duress having prolonged police custody for 

eight days (as admitted by I.O.) and it can’t be considered as 

evidence. 

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 



 

 

3353 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Naik Md. Asaduzzaman stated 

in his confessional statement– 

‘clh¡l qm ®bL k¡l¡ A¡pR a¡cl ¢eLV qa ö¢e ®k clh¡l qm ®N¡m¡…¢m 

qµRz aMe A¡¢j hÉ¡l¡L Qm k¡Cz hÉ¡l¡LC ¢Rm¡jz aMe j¤M¡nd¡l£l¡ A¡pm A¡j¡cl 
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AÙ» ¢ea hm Hhw fÐ¡el iu ®cM¡u Hhw AÙ» ¢ea hmz aMe A¡¢j h¡l¡¾c¡u fl b¡L¡ 

HL¢V Q¡C¢eS l¡Cgm ®eC Hhw Q¡C¢eS l¡Cgm¢V ¢eu h¡l¡¾c¡u AhÙÛ¡e L¢lz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 16, 28, 430 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 16 deposed-  

‘Hmgq `ievi nj †_‡K Avmv †gRi AvQv` m`i e¨vUvwjq‡bi Awd‡mi 

mvg‡b evMv‡bi Kv‡Q Avm‡j nvwej`vi †gRi ZwiKzj e‡j H GK KzËvi ev”Pv 

Av‡m ai| wmcvnx Avwgbyi ingvb I AviI GKRb AcwiwPZ ˆmwbK †gRi 

AvQv‡`i ỳB cv‡k 2Rb a‡i iv‡L| nvwej`vi ZwiKzj Zvi †Kvg‡ii †eë Ly‡j 
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†gRi AvQv‡`i bv‡K gy‡L ey‡K wc‡V gvi‡Z _v‡K| †gRi AvQv` Zv‡K av°v †g‡i 

m`i e¨vUvwjq‡bi 2q Zjvq wm/I mv‡n‡ei Awd‡m Xz‡K| wmcvnx Avwgbyi wcQy wcQy 

hvq| Hmgq nvwej`vi ZwiKzj jvB‡bi bx‡P †h‡Z _v‡K I wPrKvi K‡i ej‡Z 

_v‡K †Kvb wewWAvi Gi †jvK Lvwj nv‡Z _v‡K‡e bv mevB A ¿̄ wb‡q `ievi n‡j 

hv‡e I Avwg© Awdmvi †`LvgvÎ ¸wj Ki‡e g‡g© wb‡ ©̀k †`q| Gi wKQy¶Y c‡i 

nvmcvZv‡ji †jt K‡Y©j Rvnvbviv g¨vWvg‡K GKRb ˆmwbK A ¿̄ ZvK K‡i m`i 

e¨vUvwjq‡b 2q Zjv wm/I mv‡n‡ei Awd‡m wb‡q hvq| Hmgq nvwej`vi 

†ejv‡q‡Zi nv‡Z GmGgwR, bv‡qK AvQv‡`i nv‡Z ivB‡dj wb‡Z †`wL| Zviv 

wm/I mv‡n‡ei Awdm j¶¨ K‡i ¸wj K‡i| nvwej`vi †ejv‡qZ e‡j †gRi 

AvQv‡`i ev”Pv‡K †ei Ki| KzËvi ev”Pv‡K gvi kvjv †hb †Kvbfv‡e evP‡Z bv 

cv‡i| Z_v bv‡qK AvQv`‡K nvwej`vi †ejv‡qZ e‡j Pj kvjv‡K gvi‡ev GB e‡j 

Zviv m`i e¨vUvwjq‡b Xz‡K| wKQy¶Y c‡i 4/5 Rb ˆmwbK †jt K‡Y©j Rvnvbviv‡K 

gvi‡avi Ki‡Z Ki‡Z bx‡P bvwg‡q iv¯—vq Avb‡j GKwU G¨v¤̂y‡j‡Ý DwV‡q †`q| 

c‡i nvwej`vi †ejv‡qZ, bv‡qK AvQv`, wmcvnx Avwgbyi ingvb A ¿̄ wb‡q wm/I 

mv‡n‡ei Awd‡m XzK‡j cÖPÛ ¸wji kã ïb‡Z cvB|’ 

P.W. 28 deposed-  

‘Abygvb 9-50 wgt wWGwW ‡ZŠnx` G‡m D‡ËwRZfv‡e Av‡`k †`q †Zvgiv 

mK‡j A ¿̄ Av‡bv I †mbv Awdmvi‡`i LZg Ki| H mgq e¨vUvwjq‡bi mvg‡b gvi 

†L‡Z _vKv †gRi AvQv` e‡jb Avgv‡K gvi‡Q Avgv‡K evPvI e‡j †m wmwoi Kv‡Q 

c‡o hvb| Avwg ª̀“Z Zvi Kv‡Q hvB wZwb e‡jb Avgv‡K evPvI I †ØvZjv wb‡q 
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Pj| Avwg Zv‡K a‡i †ØvZjvq wm/I mv‡n‡ei i“‡g wb‡q hvB| 2/1 wgwb‡Ui g‡a¨ 

wWGwW ‡ZŠwn` wm/I mv‡n‡ei i“‡g Xy‡Kb| †gRi AvQv` wRÁvmv K‡ib wK n‡”Q 

DË‡i wWGwW †ZŠnx` e‡jb Acwb ey‡Sb bv ? ZLb wWGwW Kvw`i Av‡m I 2 Rb 

GK‡Î ‡ei n‡q hvq| Abygvb 4/5 wgwb‡Ui g‡a¨ †jt Kt Rvnvbviv D³ 

Awabvq‡Ki Awd‡m Av‡mb| ‡gWvg nvdv‡”Qb| 2/1 wgwb‡Ui g‡a¨ bv‡qK my‡e`vi 

byi“bœex †ei †_‡K ¸wj †g‡i P‡j hvq| ¸wj Rvbvjvi KvP †f‡½ covq †gRi 

AvQv` I †jt K t Rvnvbviv‡K Awabvq‡Ki i“‡g Xy‡K wQUKvbx jvwM‡q 

AvZ¥‡Mvcb K‡ib| Avwg Awabvq‡Ki †Uwe‡ji bxP jywK‡q _vwK| Abygvb 10/15 

wgt c‡i wWGwW †ZŠwn` I m½x nvwej`vi †ejv‡qZ bv‡qK AvQv` wmcvnx Avwgbvi 

ingvb km ¿̄ Ae ’̄vq Av‡iv 3 Rb ˆmwbK mn Awabvq‡Ki i“‡g Av‡mb| †gRi 

AvQv`‡K bv †c‡q ev_i“‡gi `iRv fv½vi Av‡`k w`‡q wWGwW †ZŠnx` P‡j hvb| 

(Av`vj‡Zi wRÁvmv)| ZLb Zviv ev_i“‡gi `iRv †f‡½ †d‡j †gRi AvQv` I 

†jt Kt Rvnvbviv‡K †ei K‡i| Avmv` m¨vi †Pqv‡i e‡m c‡ob| A ¿̄avix ˆmwbKiv 

†jt Kt Rvnvbviv‡K i“g †_‡K †ei K‡i wb‡q hvq| nvwej`vi †ejv‡qZ bv‡qK 

AvQv` wmcvnx Avwgbvi i“‡g †_‡K hvq| GKUz c‡i wWGwW †ZŠnx` wm/I Gi 

i“‡g Av‡m †gRi AvQv`‡K †`‡L Zv‡`i finish e‡j i“g †_‡K P‡j hvb| m‡½ 

m‡½ nvwej`vi †ejv‡qZ bv‡qK AvQv` wmcvnx Avwgbvi †gRi AvQv`‡K ¸wj K‡i 

nZ¨v K‡i P‡j hvq| Avwg Awabvq‡Ki †Uwe‡j jywK‡q _vKve ’̄v ¸wj we× nB|’ 

P.W. 430 deposed-  
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‘Avwg `ievi nj Z¨vM Kwi evB‡i A ¿̄ nv‡Z wewWAvi †`i †`wL Zv‡`i 

g‡a¨ 47192 myiæ¾vgvb, 37069 Avwbmyi ingvb, 42682 nvwej`vi gvneye, 

58530 †kL dwi`, 54553 Avigvb, 80298 Rq‡`e eg©b, 79896 Avey nvmvb, 

73527 knx ỳj 42534 bRiæj, 50035 AvQv ỳ¾vgvb, 73105 †gvm‡jn 

DwÏb‡K wPb‡Z cvwi|’  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 Abs. C.S. 5 Sepoy 61721 Palton Chakma. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.15 Sepoy Md. Fazlul Haque 

 P.W.35 Sepoy Md. Tobbach Ali 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

added the evidence of following witnesses for consideration 

against the condemner- 

 P.W.261 Subader Jubair 

 P.W.427 Tasnuva Maha and 

 P.W.550 Begum Shahinur Parveen Joba 
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 It is to be noted that since trial against him was held in 

absentia. State defence lawyer was duly appointed to defend 

him.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W.15 deposed that on the date of occurrence 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber and pointed arms on D.G. and 

behind him Kajal entered into Darber. All BDR personnel stood 

up and left Darber. He also came out from Darber. On his way 

to 24 Battalion, when he reached in the middle of Sultan ground 

and north-west of Babor ground, he came to see Sepoy Masum 

of 24 Battalion followed by Lance Naik Ekramul, the 

condemner Sepoy Paltan Chakma and Sepoy Mukul Alom to 

move forward with arms. At that time he also came to see Maj. 

Mobinul Sarker, unit officer of 24 Battalion to come through 

northern road to the east of the pond and Sepoy Masum burst 
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fire on Maj. Momin and consequently Maj. Momin fell down 

on earth. Afterwards he ran towards 24 Battalion and came up 

on 4th floor of the Line.  

In cross-examination on behalf of condemner by State 

Defence Lawyer he stated that having seen firing on Maj. 

Momin he ran away from Sultan ground to his unit. He denied 

the suggestion that he did not see the condemner Paltan 

Chakma and that he deposed falsely. 

P. W. 35 deposed that on 25.02.2009 he had his duty at 

sector magazine and on that day he had with him Habilder 

Habibur, Habilder Majid, Habilder Kalam, Sepoy Munnaf, 

Sepoy Lutfor, Sepoy-Al-Amin and Sepoy Abu Bakkar and they 

had their duty from 7.00 A.M. to 9.00 A.M. Making over the 

charge he went on rest at 9.00 A.M. At about 9.15 A.M. 14/15 

rebellions entered into magazine. They asked to open the door 

and threatened their life. Among them, he could identify Sepoy 

Altaf, Sepoy Siddique, Sepoy Mizan of 24 Battalion and the 

convict Sepoy Paltan Chakma and Sepoy Lutfor Alam of 24 

Battalion. DAD Miraz took away arms from the guards on duty 

and kept the arms of other guard under lock and key. Due to 
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unarmed he could not make protest. The rebellions took away 

arms and ammunitions and locked the door keeping him inside. 

He came out from the back door and saw hundreds of rebellions 

taking arms and firing rampantly. Being afraid he took shelter 

in 14 Battalion and on the following day on 26.02.2009 left 

Peelkhana.  

No separate cross-examination was made on behalf of the 

condemner but merely adopted the cross-examination of 

accused Mukul Alam which does not play any role in 

embellishing the testimony of P.W. 35. 

P.W.261 is the son of Lt. Col. Abu Yousuf Zubayer 

Ullah (Rtd). He deposed that on 25.02.2009 while he was 

sleeping his parents went out from residence for Noahkali. At 

about 9.30 A.M. he heard firing from the side of Darber Hall 

and through window came to see some person to come out 

therefrom raising their hands upwards. He also saw some 

soldiers to make firing. They were taking away a Maj. towards 

gate No. 5 in assaulting manner. Later on, he came to know that 

he was Maj. Zahid. He saw some nurse, doctors to take shelter 

behind their residence. After a while he came to see the vehicle 
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of D.G in front of their residence and to drop driver therefrom. 

A person sat covering two seats. 10/12 BDR personnel 

appearing by bus fired on the vehicle of D.G. The person on the 

vehicle of D.G. sustained fire injury on his head. Later on, he 

came to know that person was Maj. Humayun. At 11.30 A.M. 5 

BDR personnel came to his residence. Among then he could 

identify Ajil Kumar of 10 Battalion having regiment No. 64752 

and the condemner Paltan Chakma of 24 Battalion having 

regiment No. 61721. The aforesaid 2(two) BDR personnel 

were looking for his parents and they took away their 3 (three) 

mobiles.  

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he denied the suggestion that he 

accompanied his parents to Noakhali. Their weekly holidays 

were Friday and Saturday. He denied the suggestion that he 

could not identify the condemner Paltan Chakma and that he 

deposed falsely.   

P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 
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with her husband but could not reach. Afterwards, she contacted 

with runner over mobile but he dealt with her roughly and 

threatened her. Later on, he rang Maj. Aziz. Maj. Aziz handed 

over the mobile to her husband Tanveer and that she had talk 

with him and her husband informed her that BDR personnel 

made a revolt. Some BDR personnel kicked on the door of her 

residence. Later on, Tanveer informed her that there happened 

much killing and instructed her to take shelter in bathroom. BDR 

personnel broke down the door and entered into the room. She 

could identify Sepoy Atik, Zia, Habibur, Amjad, Rajibul, 

Ramjan, Shawkat, Signalman Delowar, Sepoy Salah, Forhad, 

Lnk. Ekramul, Sepoy Al-Mamun, Sepoy Rion. They assaulted 

her with rifle and destroyed her belongings of the room. Lnk. 

Ekramul took her out from the room at the point of Rifle and 

made firing that ran by the side of her neck. Consequently she 

fell down. Sepoy Sorab, Wasim, Ibrahim, Forhad, Tarapada 

pulled on her. Ibrahim assaulted her maid servant and put off the 

dress of her children. She along with her children were taken 

into quarter guard. On the way she came to see the ferocious 

appearance of BDR personnel. On her way to quarter quard 
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Sepoy Masum, Rian, Rafiqul, Moshiur, Jabed, Ramjan, Billal, 

Khorshed, Sohrab, Shahidullah, the condemner Paltan 

Chakma assaulted her and the members of her family.  

No cross-examination was made on behalf of the 

condemner Paltan Chakma. 

P.W.550 deposed that her husband Lt. Col. Shahidul Islam 

left the residence on 25.02.2009 in order to attend Darbar. At 

9.30 A.M. Lance Naik Harun informed her over phone of 

disorder in Darbar. She also talked with her husband over phone 

and her husband told her to remain in the residence closing the 

door. 44806 Havilder Salam told her over phone of firing in 

Darbar and also told her son that all army officers be killed. 

Some BDR personnel pull down the door of her residence and 

call the army officers by filthy language and took away her 

belongings.  On the following day at 4.00 P.M. she was taken 

out from her residence. Some BDR personnel wanted to finish 

them. Later on, she identified them from video footage.  Among 

the BDR personnel who ill-treated her inhumanly she identified 

Sepoy Siddique Alam, Sepoy Habibur Rahman, Sepoy Sourob 

66999, Sepoy Mukul 69638, Hossain, Sepoy Raju, the 
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condemner Sepoy Paltan Chakma, Sepoy Shahidullah, Zakir 

Hossain, Sepoy Atiqur Rahman, Sepoy Ramjan and Sepoy 

Khorshed.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the condemner by the 

State Defence Lawyer he stated that father of P.W.261 was not 

in service. He denied the suggestion that P.W.261 was not 

present in Peelkhana and he did not see any occurrence. At the 

time occurrence he was a student. P.W.35 hailed from 24 

Battalion. The condemner was hailed from 24 Battalion. He 

recorded the statement of P.W.15 on 30.04.2009. P.W.550 

referred the name of the condemner. He denied the suggestion 

that he implicated the condemner in C.S. since he did not turn 

up to join in service.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

the P.Ws. 15, 35, 261, 427, 550 all are eye witnesses to the 

occurrence. P.W. 15 saw the condemner to run towards Darbar 

with arms along Masum and others and among them Masum 

burst fire on Maj. Momin and killed him. P.W. 35 was guard 

commander at sector    Magazine and saw the condemner in an 
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unlawful assembly and to enter into magazine with others and 

took away arms. P.W. 261 identified the condemner among 

them who came to his residence and was looking for his father. 

He referred the badge No. of the condemner.  P.W. 427 

identified him among them who assaulted her while she was 

taken to quarter guard. P.W. 550 also identified the condemner 

from video footage among them who having formed unlawfully 

assembly with others entered into her residence and ill treated 

her. They were thoroughly cross-examined on behalf of the 

condemner but their evidence could not be shaken or 

embellished in any manner.     

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

302/149 of the Penal Code.  
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Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that P.W. 15 did not refer the Battalion/Regiment of the 

condemner. Moreover, he did not disclose any culpability of the 

condemner and as such his testimony appears unworthy of 

credit. P.W. 35 was on duty at central Magazine and from his 

evidence it appears that number of BDR personnel were on 

duty at central Magazine at the relevant hour of the occurrence 

but none of them has been cited to corroborate his evidence. His 

identification to the condemner is also not proper. He simply 

referred his Battalion No. but did not refer his Regiment No. He 

claims to be on duty at central Magazine but did not take any 

step to prevent the rebellions from plundering Magazine. It is 

evident that he had his connivance with the rebellions and 

deposed falsely against the condemner in obtaining exemption 

from liability of the offence. P.W. 261 is the son of Lt. Col. 

Abu Yousuf Zubayer. He admitted in his cross-examination on 

behalf Abhijet Roy that at the time of occurrence he was a 

student of A level and he took up video through window and 

later on, identified the condemner Paltan Chakma and Abhijet 
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with photo shown to him by an officer in BDR officers mess, 

but neither the officer has been cited as witness nor the photo or 

the video was filed before the court. In view of the above facts 

his evidence bears no substance. As a student he had no 

occasion to know the Battalion/Regiment No. of the 

condemner. His evidence appears as tutored. The evidence of 

P.W. 427 and 650 bears no substance. She admitted in cross-

examination on behalf of Sepoy Rion and others that at the time 

of occurrence she did not know the name of the accused and she 

identified them, later on, by seeing footage but she did not find 

any footage before the court. P.W. 550 also admitted that she 

identified the accused with video footage but no video-footage 

was filed and exhibited. 

Mr. Islam lastly submits that the prosecution could bring 

home the charges against the condemner/appellant and trial court 

having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for due interference and as such the 

Reference as against him is liable to be rejected. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the condemner to his 

association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 15, 35, 261, 427 and 550 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ P.W. 15 saw him with arms and to run 

around. P.W. 35 saw him to plunder arms and ammunition from 
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kote and magazine. P.Ws. 261, 427 and 550 saw him in active 

participation to the occurrence.   

P.W. 15 deposed-  

‘Avwg hLb evei MÖvD‡Ûi DËi cwðg †Kv‡b myjZvb MÖvD‡Ûi gvSvgvwS 

Avwm Avgv‡K 24 e¨vUwjq‡bi wmcvnx gvmyg Zvi wcQ‡b j¨vÝ bvqK GKivgyj 

wmcvnx cjUb PvKgv, wmcvnx gyKzi Avjg‡K A ¿̄ mn †`Šwo‡q Avm‡Z †`‡L Avwg 

f‡q `vovB| GKB mg‡q 24 e¨vUvwjq‡bi Unit Officer †gRi gwgbyj 

miKvi‡K `ievi n‡ji cye©cv‡k¦© cyKz‡ii DËi cv‡k¦©i iv —̄v w`‡q Avm‡Z †`wL| 

wmcvnx gvmyg †gRi gwgb‡K ‡`Lv gvÎ 25/30 MR ỳi n‡Z †gRi gwgb‡K j¶¨ 

K‡i eªvk dvqvi K‡i| gyû‡Z©i g‡a¨ †gRi gwgb‡K gvwU‡Z c‡o †h‡Z †`wL|’ 

P.W. 35 deposed-  

‘Abygvb 9-15 wgt 14/15 Rb we‡ ª̀vnx g¨vMvwR‡b cÖ‡ek K‡i| Zviv `iRv 

Lyj‡Z e‡j| bv Lyj‡j †g‡i †djvi ûgwK †`q| G‡`i g‡a¨ 44 e¨vUvwjq‡bi 

wmcvnx AvjZvd, wmcvnx wmwÏK, wmcvnx wgRvb, 24 e¨vUvwjq‡bi wmcvnx cëb 

PvKgv I wmcvnx jyrdi Avjg‡K wPb‡Z cvB|’ 

P.W. 261 deposed-  

‘wKQz¶b c‡i DG Uncle Gi Mvox Avgv‡`i evmvi mvg‡b G‡b WªvBfvi 

†b‡g hvq| 2 wm‡U GKRb e‡m _v‡K| ZLb gvB‡µvev‡m 10/12 Rb ˆmwbK wWwR 

Gi Mvox‡Z ¸wj Ki‡Z _v‡K| 2q wm‡Ui Av‡ivnx ¸wjwe× nq| GKRb ˆmwbK 

whwb wQ‡U emv Zvi gv_vq ¸wj K‡i| c‡i Rvb‡Z cvwi Mvox‡Z whwb e‡m wQ‡jb I 
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¸wjwe× nb Zvi bvg †gRi ûgvqyb Kwei| 11
1
2 Uvq 5 Rb ˆmwbK Avgv‡`i evox 

Av‡m| Zv‡`i g‡a¨ 2 Rb‡K wPwb GKRb AwRwRZ Kzgvi ivq 10 e¨vUvwjqb 

bv¤̂vi 64752, Ab¨Rb cëb PvKgv bv¤̂vi -61721, 24 e¨vUvwjqb| AwRwRZ 

ivq `iRvi wb‡P ¸wj K‡i| GB 2 Rb Avgvi wcZvgvZvi LyR K‡i Zviv Avgv‡`i 

3 Uv †gvevBj wb‡q †bq|’ 

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i|’ 

P.W. 550 deposed-  
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‘wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb 

wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 û‡mb, wmcvnx ivRy, wmcvnx cëb 

PvKgv, wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx 

AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi|’ 

It is to be noted that the condemner absconded 

immediately after the occurrence and trial held against him in 

absentia and till today he is absconded.  

In view of Section 8 of the Evidence Act the above 

conduct of the offender is a relevant fact. 

It is the established Principle of law that absconsion itself 

is no offence but long abscondence is an important 

incriminating circumstance against him and furnishes 

corroboration to prosecution evidence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

Abs. C. S. 6 Sepoy/73583 Md. Mizanur Rahman. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W. 116 Lance Naik Abdur Rahman 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.14 deposed that on the date of occurrence at about 

6.15 he came on duty at Signal workshop of 24 Rifle Battalion. 

At 9.30 A.M. he came to hear firing sound. Afterwards he came 

to Signal sector and there he saw Deputy Commander Maj. 

Shah Alam who asked him to connect commanding officer with 

mobile. Signalman Uzzal informed that the mobile of 

commandant was found switch off. Then operator talked with 

Maj. Maksumul Hakim on mobile. Maj. Shah Alam sought help 

from them having afraid of his life. Thereafter they hid him in 

the store room. Afterwards he came out on varanda. Therefrom 

he came to see Commandant Lutfor Rahman to come up in his 

office on 2nd floor. At that time he came to see Sepoy Arafat 

Hossain along with- Habilder Taher, Lance Naik Karim, Sepoy 

Emran, Sepoy Azim Patowary, the condemner Sepoy Mijanar 

and others to come to the office of 24 Battalion with arms and 

they took down Commandant Lutfor Rahman forcibly and took 

him away towards D.G. Office in insulting manner.  
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In cross-examination by the State Defence Lawyer on 

behalf of condemner he stated he was at signal workshop as 

radio mechanic and single sector was situated in the same 

building and signal sector was under the charge of Naik Ataur, 

Signalman Uzzal and Signalman Noor Nobi. He further stated 

that single sector, Signal workshop and office of 24 Rifle 

Battalion all were in same building. Workshop and Signal 

sector were on the ground floor, Battalion office on 2nd floor. 

The armed person did not tell him anything or caused him any 

injury. He denied the suggestion that he did not see Lutfor 

Rahman to take away and that he deposed falsely.  

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard firing from the west side 

of his residence. He contacted with the Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Molik over mobile. Gofran 

Molik asked him to remain silent in the residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 
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personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat-man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their order. The 

rebellions took him out of the residence along with his family 

members. On his way, he came to see to take away Lutfor 

Rahman by the rebellions being armed under the leadership of 

Gofran Malik in the manner of assaulting him. Among them he 

identified Sepoy Arafat along with Gorafan Molik, Habilder 

Taher, A. Karim, Sepoy Emran, the condemner Sepoy Mijan 

and Sepoy Aziz. Later on, he came to know that the rebellions 

killed Lutfor Rahman.  

In cross-examination by the State Defence Lawyer on 

behalf of condemner, he stated that he worked in BDR from 

2006 to September 2008 and returned to army for going U.N. 

Mission. He went to Sudan on 4th October and returned 

therefrom to army in November 2009. He had no duty in 

Peelkhana on the date of occurrence. He was taken out with his 

family members. 4/5 rebellions took him away at the point of 

arms. He had no talk with Lutfor Rahman. He did not see the 
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killing of Lurfor Rahman but he saw them who were taking him 

away. He denied the suggestion that at the time of occurrence 

he could not identify the condemner.  

P.W. 116 is Lance Naik (54591) Abdur Rahman of 24 

Rifle Battalion. He deposed that on 25.02.2009 he was on duty at 

golf ground. At about 9.30 he heard firing at gate No.5 and came 

to see people running to and fro. On the way to his residence 

when he reached near to quarter guard and came back to Line of 

24 Battalion he came to see 76263 Sepoy Arafat  along with 

J.C.O. 3528 Subeder Maj. Gofran Molik, J.C.O. 4275, Subader 

SK. Ashraf Ali, 37323 Habilder Jamrat Ali, 34575 Habilder 

Sahabuddin, 65702 Sepoy Emran, 60658 Md. Azim Patwari, the 

condemner 73583 Sepoy Mijanur, 77805 Sepoy Mahboob, 

59938 Sepoy Nannu, 73345 Sepoy Zillur, 68079 Sepoy 

Sahinoor, 69082 Sepoy Osim Chakma, 50623 Lance Naik 

Ekramul Huq and others to make discussion with fighting mood. 

Thereafter he took shelter in J.C.O. Quarter.  

In cross-examination on behalf of condemner he denied 

the suggestion that he deposed falsely and that he himself was a 

rebellion.  
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P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he stated that 4 witnesses deposed 

against the condemner. He recorded their statements in 

Peelkhana. He denied the suggestion that none of the witnesses 

deposed against the condemner and that he created fictitious 

statement and that the condemner had no complicity in 

committing murder and that he did not investigate the case 

properly and that he implicated the condemner falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 14, 24 and 116 all are eye witnesses to the occurrence. 

P.W. 14 was at signal workshop of 24 Rifle Battalion and saw 

therefrom hastening away Lt. Col. Lutfor Rahman towards 

D.G’s residence in insulting manner from his office of 24 

Battalion  by the condemner/appellant having armed and 

unlawful assembly. P.W. 24 saw the condemner/appellant to 

assault Lt. Col. Lutfor Rahman along with others having arms 

and forming unlawful assembly. P.W. 116 also saw him with 

arms and in an unlawful assembly and on discussion with 

others in front of 24 Rifle Battalion prior to hastening Lt. Col. 
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Lutfor Rahman from his office in insulting manner. The 

testimonies of the P.Ws. remain unimpeachable.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner as State Defence lawyer submits 

that the evidence adduced by the prosecution in support of the 

charges against the condemner is highly doubtful, unreliable, 

unacceptable and can’t be based on for conviction of the 

condemner and that the trial court sentenced him merely on 

surmise and conjecture. 

Mr. Md. Aminul Islam further submits that no positive 

evidence appears against the appellant as to his culpability 
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either in making conspiracy or causing any casualties or 

disappearing of the evidence and as such the charges brought 

against him find no basis and the sentence awarded him can’t 

be appreciated. 

He also submits that admittedly P.W. 1 is not the eye 

witness to the occurrence and as such he did not refer his name 

in the F.I.R. P.W. 14 also claims to take shelter in the store of 

signal sector and further claims to see from veranda of signal 

sector taking away Lutfor Rahman towards D.G.’s Banglow in 

way of assaulting manner from the office of 24 Battalion which 

can’t be relied upon. P.W. 24 admittedly was in his apartment 

in Peelkhana on the date of occurrence and having aware of the 

situation in Peelkhana he kept himself in his apartment under 

closed door. He claimed that at one time the rebellions entered 

in to his room by breaking door and took him out and on his 

way he came to see the condemner and others to assault Lutfor 

Rahman. As it appears from his evidence he was taken at about 

10.45 A.M. by braking door by armed rebellions and in view of 

the facts it can’t be belived to led him alive. His evidence 

appears unreliable. Admittedly he went on U.N. Mission. The 
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evidence of P.W. 116 does not bear any substance. He merely 

saw the appellant and others on discussion with arms and 

‘j¡lj¤M£ AhØq¡u’. He refers the condemner and others as many as 

14 persons with their regiment number which appears unusual 

and tutored.  

Mr. Islam further submits that prosecution could not prove 

the charges against the condemner and trial court having failed 

to assess and weigh the evidence on record erroneously found 

him guilty of the offences and sentenced him illegally and it 

warrants interference and as such the Reference as against him is 

liable to be rejected. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the condemner to his 

association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 14, 24, 116 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ All the P.Ws. referred above saw him 

with arms and participating to the occurrence.  

P.W. 14 deposed-  

‘wKQz¶b ci †`wL AwabvqK jyrdi ingvb ª̀“Z †n‡U G‡m †`vZjvq Zvi 

Awd‡m Ae ’̄vb †bb| ZLb †`wL †mvnive gwj−K m‡½ nvwej`vi Zv‡ni j¨vÝ 

bv‡qK Kwig wmcvnx Ggivb, wmcvnx AvwRg cv‡Uvqvix wmcvnx AvivdvZ û‡mb Ges 

wmcvnx wgRvbyi ingvb mn AviI A‡b‡K mk ¿̄ Ae ’̄vq 24 e¨vUvwjq‡bi Awdm 

GjvKvq Av‡m| c‡i AwabvqK j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi 

mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j hvq|’ 

P.W. 24 deposed-  

‘Avgv‡K mcwiev‡i evmv †_‡K †ei K‡i wb‡q hvq| hvIqvi mgq 24 

e¨vUvwjq‡bi AwabvqK jyrdi ingvb‡K av°vavw° gviai Ki‡Z †`wL|Avwg Zv‡`i 

g‡a¨ †Mvdivb gwj−K, nvwej`vi Zv‡ni, Avt Kwig, wmcvnx AvwRR, wmcvnx 
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Bgivb, wmcvnx wgRvb, wmcvnx AvivdvZ‡K wPb‡Z cvwi| †Mvdivb gwj−K‡K 

A ¿̄nv‡Z †bZ…Z¡ w`‡Z †`wL|’ 

P.W. 116 deposed-  

‘Avwg Avgvi evmvq hvIqvi Rb¨ 36 e¨vUvwjq‡bi cv‡k c¨v‡iW †mKUi 

†Kv÷ †KvqvU©vi Mv‡W© †cŠQ‡j A‡bK we‡ ª̀vnx‡`i A ¿̄ wb‡q `ievi n‡ji w`‡K 

†`Š‡o †h‡Z †`wL| Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq 

Zv‡`i g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi 

†gRi †Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 

nvwej`vi RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 

60658 wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 

77805 wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 

wmcvnx kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i 

mn Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

It is to be noted that the condemner absconded 

immediately after the occurrence and trial held against him in 

absentia and till today he is absconded.  

In view of Section 8 of the Evidence Act the above 

conduct of the offender is a relevant fact. 

It is the established Principle of law that absconsion itself 

is no offence but long abscondence is an important 
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incriminating circumstance against him and furnishes 

corroboration to prosecution evidence.  

All these are strong evidence against the condemner to 

his participation to the occurrence with the common intention 

of uprooting the army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ 

A¢gp¡l b¡L®h e¡” and having assembled unlawfully with other 

rebellions that leaded to killings of 74 persons including 57 

army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

Abs. C.S.7 Sepoy 78888 Md. Mukul Alam. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.15 Sepoy Md. Fazlul Haque 

 P.W.35 Sepoy Md. Tobbach Ali 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W.15 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darber in the morning. When D.G. was 

delivering speech on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 

Battalion entered into Darber with arms and pointed arms on 

D.G. Following him Kajal also entered into Darber. All BDR 

personnel stood up and were leaving Darber. He also came out 

from Darber and on his way to 24 Battalion when he reached in 

the middle of Sultan ground and north-west of Babor ground he 

came to see Sepoy Masum of 24 Battalion followed by Lance 

Naik Ekramul and Paltan Chakma, the condemner Sepoy 

Mukul Alom to move forward with arms. At that time he also 

came to see Maj. Mobinul Sarker, unit officer of 24 Battalion to 
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come through northern road to the east of the pond and he also 

came to see that Sepoy Masum burst fire on Maj. Mobin and 

consequently Maj. Mobin fell down on earth. Afterwards he ran 

towards 24 Battalion and came up on 4th floor of the Line.  

In cross-examination by state Defence Lawyer on behalf 

of condemner he stated that he and the condemner Mukul hailed 

from 24 Battalion. The conduct of the condemner was not 

upcoming. Multiple allegations were lodged before the 

authority against him. He reiterated that he saw the condemner 

with arms. The condemner was 10/15 yard far off from him. He 

denied the suggestion that he did not depose before I.O what 

kind of arms the condemner had with him. He denied the 

suggestion that he did not see any arms with the condemner. He 

deposed before I.O the badge No. and father’s name of the 

condemner. He denied the suggestion that the condemner had 

no implication with the rebellion and that he deposed falsely.    

P. W. 35 deposed that on 25.02.2009 he had his duty at 

sector magazine and on that day he had with him Habilder 

Habibur, Habilder Majid, Habilder Kalam, Sepoy Munnaf, 

Sepoy Lutfor, Sepoy-Al-Amin and Sepoy Abu Bakkar and they 
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had their duty from 7.00 A.M. to 9.00 A.M. Making over the 

charge he went on rest at 9.00 A.M. At about 9.15 A.M. 14/15 

rebellions entered into magazine. They asked to open the door 

and threatened their life. Among them, he could identify Sepoy 

Altaf, Sepoy Siddique, Sepoy Mizan of 24 Battalion and Sepoy 

Paltan Chakma, Sepoy Lutfor and condemner Alam of 24 

Battalion. DAD Miraz took away arms from the guards on duty 

and kept the arms of other guard under lock and key. Due to 

unarmed he could not make protest. The rebellions took away 

arms and ammunitions and locked the door keeping him inside 

He came out from the back door and see hundreds of rebellions 

were taking arms and firing rampantly. Being afraid he took 

shelter in 14 Battalion and on the following day on 26.02.2009 

left Peelkhana.  

In cross-examination by state Defence Lawyer on behalf 

of condemner he stated that he and the condemner hailed from 

24 Battalion. He knew the condemner from ½ years before. He 

reiterated that he knew the condemner Mukul of 24 Battalion. 

He knew him personally. It was not required to see his photo. 
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He can’t say his village address. He himself saw him to plunder 

Magazine. He denied the suggestion that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he denied the suggestion that none 

corroborated the testimony of P.W.15. He denied the suggestion 

that the condemner had no complicity to the offence and he 

implicated him falsely without any evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

the P.Ws. 15 and 35 are eye witnesses to the occurrence. P.W. 

15 saw the condemner to run towards Darbar with arms along 

with Masum and others and among them Masum burst fire on 

Maj. Momin and killed him. P.W. 35 was guard commander at 

sector    Magazine and saw the condemner in an unlawful 

assembly and to enter into magazine with others and took away 

arms.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that P.W. 15 did not refer the Battalion/Regiment of the 

condemner. Moreover, he did not disclose any culpability of the 

condemner and as such his testimony appears unworthy of 

credit. P.W. 35 was on duty at central Magazine and from his 

evidence it appears that number of BDR personnel were on 

duty at central Magazine at the relevant hour of the occurrence 

but none of them has been cited to corroborate his evidence. His 

identification to the condemner is also not proper. He simply 

referred his Battalion No. but did not refer his Regiment No. He 

claims to be on duty at central Magazine but did not take any 

step to prevent the rebellions from plundering Magazine. It is 

evident that he had his connivance with the rebellions and 
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deposed falsely against the condemner in obtaining his 

exemption from liability of the offence.  

Mr. Islam lastly submits that prosecution could not bring 

home the charges against the condemner and trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him illegally and 

it calls for necessary interference and as such the Reference as 

against him is liable to be rejected. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the condemner to his 

association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 15 and 35 provide direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ Both the P.Ws. referred above saw him with 

arms and participating to the occurrence.  

P.W. 15 deposed-  

‘Avwg hLb evei MÖvD‡Ûi DËi cwðg †Kv‡b myjZvb MÖvD‡Ûi gvSvgvwS 

Avwm Avgv‡K 24 e¨vUwjq‡bi wmcvnx gvmyg Zvi wcQ‡b j¨vÝ bvqK GKivgyj 

wmcvnx cjUb PvKgv, wmcvnx gyKzi Avjg‡K A ¿̄ mn †`Šwo‡q Avm‡Z †`‡L Avwg 

f‡q `vovB| GKB mg‡q 24 e¨vUvwjq‡bi Unit Officer †gRi gwgbyj 

miKvi‡K `ievi n‡ji cye©cv‡k¦© cyKz‡ii DËi cv‡k¦©i iv —̄v w`‡q Avm‡Z †`wL| 

wmcvnx gvmyg †gRi gwgb‡K ‡`Lv gvÎ 25/30 MR ỳi n‡Z †gRi gwgb‡K j¶¨ 

K‡i eªvk dvqvi K‡i|’ 

P.W. 35 deposed-  

‘Abygvb 9-15 wgt 14/15 Rb we‡ ª̀vnx g¨vMvwR‡b cÖ‡ek K‡i| Zviv `iRv 

Lyj‡Z e‡j| bv Lyj‡j †g‡i †djvi ûgwK †`q| G‡`i g‡a¨ 44 e¨vUvwjq‡bi 

wmcvnx AvjZvd, wmcvnx wmwÏK, wmcvnx wgRvb, 24 e¨vUvwjq‡bi wmcvnx cëb 

PvKgv, Avjg I wmcvnx jyrdi‡K wPb‡Z cvB|’ 
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It is to be noted that the condemner absconded 

immediately after the occurrence and trial held against him in 

absentia and till today he is absconded.  

In view of Section 8 of the Evidence Act the above 

conduct of the offender is a relevant fact. 

It is the established Principle of law that absconsion itself 

is no offence but long abscondence is an important 

incriminating circumstance against him and furnishes 

corroboration to prosecution evidence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 
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condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

Abs. C.S.10 Sepoy 58589 Md. Baki Billah. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.36 Md. Aman Uddin 

 P.W.115 Havilder Md. Abdul Jalil 

 P.W.487 Havilder Md. Abdul Aziz 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W.36 deposed that he joined as Pachak on 05.05.1992 

in BDR and served under 13 Battalion in Sunamgonj and later 

on, he was attached with 13 Battalion. On 25.02.2009 at 7.00 

A.M. he was on duty in the residence of Lt. Col. Khabir. He 
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was preparing breakfast in the residence of Khabir. At about 

9.25 A.M. he heard firing from Darber Hall. At that time Lt. 

Col. Khabir was outside Peelkhana. At one time when there 

happened consistent firing they closed the door of the residence. 

At 10.45 A.M. the wife of Mr. Khabir asked him to take notice 

of the occurrence happening in Peelkhana. At her instruction he 

came out from residence and proceeded towards west.  From 

the side of ‘l¡CfL¡p’ he came to hear firing sound from Darber 

Hall. He took shelter in water pump. There he found three army 

officers to take shelter. After 3/4 munities he came to see Lance 

Naik Hamidul (51148), Sepoy Anisur (77867) of 44 Battalion 

and the condemner Sepoy Baki Billah (58589) of 13 

Battalion along with  56 BDR personnel to come at water 

pump. They brought them out and pointed arms to them. On 

disclosure of his identity as Pachak they allowed him to go 

away. Among them he could identify Lance Naik Hamidul, 

Sepoy Anisur Rahman, the condemner Sepoy Baki Billah to 

fire on 3 army officers. Consequently, the army officers fell 

down. He came back to the residence of Mr. Khabir. He did not 

disclose the killing of army officers to the wife of Mr. Khabir 
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presuming that it would afraid her. At about 3.00 P.M. one 

BDR personnel entered into the residence of Mr. Khabir and 

took them all including the wife of Khabir out of the residence 

and confined them in quarter guard. At the evening some BDR 

personnel took him out from quarter guard and pointed arms 

towards him. He disclosed his identification as ‘f¡QL’. One aged 

BDR officer asked others to set him free and thus he got release 

and came back to his Barak and remained in soldier Line till 

27.02.2009. 

In cross-examination on behalf of the condemner Sepoy 

Baki Billah he stated that he served in Sunamgonj for 5 years 

and had been serving in the residence of Mr. Khabir for 2 and a 

half years. He came out from residence at 10.45 A.M. at the 

instruction of Mrs. Khabir to see the happening at outside. The 

room of the water pump was 15'x12' having one door and two 

windows. At the time of occurrence Mr. Khabir was a retired 

officer.  At the instruction of higher authority he had been 

working there. He cannot say whether there was any provision 

to work in the residence of a retired person. He denied the 

suggestion that he could not identify any accused and did not 
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work in the residence of Mr. Khabir and that he deposed 

falsely.  

P.W.115 deposed that on 25.02.2009 he was on duty at 

Babor ground. At about 9.30 A.M. he heard firing from the side 

of Darber. He came back to Barak of 13 Battalion. He informed 

the Deputy Commander of firing. He came to see BDR 

personnel to move with arms and among them he could identify 

63227 Sepoy Masud, 26457 Habilder Shafiqul, 50590 LNk 

Jahir, 79463 Sepoy Sadullah, 78378 Sepoy Atikur, 49300 Naik 

Dalil, 56202, LNk Altaf, the condemner 58589 Sepoy Baki 

Billah, 69110 Sepoy Jakirul, 79399 Sepoy Atiqur they all were 

of 13 Battalion. He also identified 79317 Sepoy Mehedi Hasan, 

76228 Sepoy Mizanur. Many of the armed personnel were 

moving towards Darber by making fire. At evening he left 

Peelkhana and went to his residence.  

In cross-examination by the State Defence Lawyer on 

behalf of the condemner Baki Billah he denied the suggestion 

that he deposed falsely implicating the above accused.  

P.W.487 deposed that on 14.09.2009 he identified 77667 

Ferdous, 43968 Shahidur, the condemner 58589 Baki Billah, 
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50590 Jahirul Alam from video footage. He identified the picture 

of Shahidul, Bakibillah and Jahirul Alam as exhibit CXLVII 

series. Everyone was with arms. 

In cross-examination by State Defence Lawyer on behalf 

of the condemner Baki Billah he stated that there is no reference 

of case number in the picture. Baki Billah has no arms in his 

hand. Media took the picture at the time of rebellion. He denied 

the suggestion that the picture is not of Baki Billah. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant by the 

State Defence Lawyer, he stated that one witness P.W.115 

deposed against the condemner. He examined the witness in 

Peelkhana. P.W.115 referred the address of the condemner but 

did not refer father’s name. He denied the suggestion that 

P.W.115 did not depose against the appellant as to his 

complicity in committing murder. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

the P.Ws. 36 and 115 are eye witnesses to the occurrence. P.W. 

36 saw the condemner in an unlawful assembly having armed 

with others at ‘cvwbi cv¤ú’ where the rebellions along with the 
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condemner shot three army officers and killed thereby. P.W. 

115 saw the condemner to move around with arms and to move 

towards Darbar on firing. P.W. 487 identified the condemner 

from video footage of the occurrence shown to him by the 

investigation officer. He identified the photo of the condemner 

as exhibit- CXLVII series.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.W. 36 apparently appears 

doubtful. His claim of performing duty for two and a half year 

in the residence of a retired officer and going out in such 
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horrific situation from such safe place appears unusual and 

unnatural. He could not identify the officers on whom the 

rebellions fired and as such his identification of the condemner 

with his battalion and Regiment appears unreliable. P.W. 654, 

the investigation officer admits that only one witness deposed 

before him against the condemner and he has been examined as 

P.W. 115. So it is apparent that this witness is a procured and 

tutored witness. Admittedly he did not disclose the occurrence 

of killing three army officer to Mr. Khabir. Had he witnessed 

the occurrence, obviously he would inform it to Mr. Khabir 

who send him to take notice of the happenings. His escaping 

from the hands of rebellions also appears a cook and bull story. 

Moreover there is no corroboration to his above testimony. His 

uncorroborated solitary evidence can’t be relied upon. The 

evidence of P.W. 115 also appears vague and unspecified. He 

did not refer where he found the condemner to move around 

with arms. His identification of the condemner and eleven other 

BDR personnel with regiment No. is highly doubtful. The 

evidence of P.W. 487 does not bear any substance. He claimed 

to identify the condemner with photo from video footage shown 
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to him. He claimed that the video footage was of rebellion and 

they all were with arms, but he admitted in his cross-

examination that there was no arms in the hand of the 

condemner and there is no reference of case No in the photo. 

The photo, as such, does not bear any complicity of the 

condemner to any offence. 

Mr. Islam lastly submits that in fact, prosecution could not 

bring home the charges against the condemner beyond all 

reasonable doubt and trial court having failed to weigh and 

assess the evidence on record sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 



 

 

3418 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the condemner to his 

association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 36, 115 and 487 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ Both the P.Ws. 36 and 115 saw him with 

arms and to make firing. P.W. 36 saw the condemner/appellant 

to fire on three army  officers and done them to death.  

P.W. 36 deposed-  

‘Avwg cvwbi cv‡¤ú Xy‡K cwo| †mLvb †_‡K †`wL 3 Rb †mbv Awdmvi 

jywK‡q Av‡Q| 3/4 wgwbU ci 44 e¨vUvwjq‡bi 51148 j¨vÝ bv‡qK nvwg ỳj 44 

e¨vUvwjq‡bi 77867 wmcvnx AvwbQzi 13 e¨vUvwjq‡bi 58589 wmcvnx evKx 

wej−vn mn AviI 5/6 Rb mk ¿̄ we‡ ª̀vnx wewWAvi m`m¨ cvwbi cv‡¤ú Av‡m| 

Zvnviv Avgv‡`i cvwbi cv¤ú †_‡K †ei K‡i A ¿̄ ZvK K‡i ¸wj K‡i gvivi Rb¨| 

Avwg cvPK ejvq GKRb av°v w`‡q e‡j wK Kwim| Gi g‡a¨ j¨vÝ bv‡qK nvwg ỳj 

wmcvnx AvwbQzi ingvb, wmcvnx evKx wej−vn 3 Rb Awdmvi‡K ¸wj Ki‡j Zviv 

gvwU‡Z c‡o hvq|’ 
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P.W. 115 deposed-  

‘A‡bK wewWAvi m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i 

g‡a¨ 63227 wmcvnx gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ bv‡qK 

Rwni, 79463 wmcvnx mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 bv‡qK `wjj, 

56202 j¨vÝ bv‡qK AvjZvd, 58589 wmcvnx evKx wej−vn, 69110 wmcvnx 

RvwKi“j, 79399 wmcvnx AvwZKzi mevB 13 e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x 

nvmvb, 76228 wmcvnx wgRvbyi| A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq|’ 

P.W. 487 deposed-  

‘wcjLvbv we‡ ª̀v‡ni Qwe Avwg MZ 14-9-09 Zvwi‡L G,Gm,wc iæIbKz‡ji 

†`Lv‡bv g‡Z Avwg mbv³ Kwi| Zv‡`i bvg 77667 †di‡`Šm 43968 knx ỳi, 

58589 evKx wejøvn, 50590 Rûiæj Avjg, Avwg Zv‡`i mevB‡K wPwb| 77667 

†di‡`Š‡mi Qwe Av‡MB Rgv w`‡q‡Q| Ab¨ 3Uv Qwe e ‘̄ cÖ̀ k©bx-CXLVII 

wmwiR| cÖ‡Z¨‡KB kk ¿̄ Ae ’̄vq Av‡Q|’  

It is to be noted that the condemner absconded 

immediately after the occurrence and trial held against him in 

absentia and till today he is absconded.  

In view of Section 8 of the Evidence Act the above 

conduct of the offender is a relevant fact. 
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It is the established Principle of law that absconsion itself 

is no offence but long abscondence is an important 

incriminating circumstance against him and furnishes 

corroboration to prosecution evidence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

Abs. C.S.18 Lance Naik/51148 Md. Hamidul Islam. 

Trial court charged him for the offences under Sections 

302/149/382/201/34 and convicted under Sections 302/149/34 
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of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.36 Pachok Aman Uddin 

 P.W.591 Havilder Md. Tofazzala Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W.36 deposed that he joined as Pachak on 05.05.1992 

in BDR and served under 13 Battalion in Sunamgonj and later 

on he was attached with 13 Battalion. On 25.02.2009 at 7.00 

A.M. he was on duty in the residence of Lt. Col. Khabir. He 

was preparing breakfast in the residence of Khabir. At about 

9.25 A.M. he heard firing from Darber Hall. At that time Lt. 

Col. Khabir was outside Peelkhana. At one time when there 

happened consistent firing they closed the door of the residence. 

At 10.45 A.M. the wife of Mr. Khabir asked him to take notice 

of the occurrence happening in Peelkhana. At her instruction he 
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came out from residence and proceeded towards west.  From 

the side of ‘l¡CfL¡p’ he came to hear firing sound from Darber 

Hall. He took shelter in water pump. There he found three army 

officers to take shelter. After 3/4 munities he came to see the 

condemner Lance Naik Hamidul (51148), Sepoy Anisur 

(77867) of 44 Battalion and Sepoy Baki Billah (58589) of 13 

Battalion along with  56 BDR personnel to come at water 

pump. They brought them out and pointed arms to them. On 

disclosure of his identity as Pachak they allowed him to go 

away. Among them he could identify the condemner Lance 

Naik Hamidul, Sepoy Anisur Rahman, Sepoy Baki Billah to 

fire on 3 army officers. Consequently the army officers fell 

down. He came back to the residence of Mr. Khabir. He did not 

disclose the killing of army officers to the wife of Mr. Khabir 

presuming that it would afraid her. At about 3.00 P.M. one 

BDR personnel entered into the residence of Mr. Khabir and 

took them all including the wife of Khabir out of the residence 

and confined them in quarter guard. At the evening some BDR 

personnel took him out from quarter guard and pointed arms 

towards him. He disclosed his identification as ‘f¡QL’. One aged 
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BDR officer asked others to set him free and thus he got release 

and came back to his Barak and remained in soldier Line till 

27.02.2009. 

In cross-examination by the State Defence lawyer on 

behalf of the condemner Lance Nayek Hamidul Islam he stated 

that he served in Sunamgonj for 5 years and  had been serving 

in the residence of Mr. Khabir for 2 and a half years. He came 

out from residence at 10.45 A.M. at the instruction of Mrs. 

Khabir to see the happening at outside. The room of the water 

pump was 15'x12' having one door and two windows. At the 

time of occurrence Mr. Khabir was a retired officer.  At the 

instruction of higher authority he had been working there. He 

cannot say whether there was any provision to work in the 

residence of a retired person. He denied the suggestion that he 

could not identify any accused and did not work in the 

residence of Mr. Khabir and that he deposed falsely.  

P.W.591 deposed that he is a driver. On 25.02.2009 he 

drived Maj. Mahbub to his office and dropped him in Darbar 

and thereafter he went to parking and remained in the vehicle. 

He came to see a Maj. in the field to move towards west. He 
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informed Maj over mobile of firing. He told me to go to office. 

On his way to office he came to see 77867 Sepoy Anisur, the 

condemner lance Naik Hamidul with arms and to go towards 

Darbar following the road to the office. He left the vehicle in 

the garage and went aside on 2nd floor of the office. At 1.30 he 

informed Major the damaging of his vehicle.  

In cross-examination by the State Defence lawyer on 

behalf of the condemner he denied the suggestion that he 

deposed falsely against the condemner.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he denied the suggestion that none of 

the witnesses deposed against the appellant as to his complicity 

in committing murder and that he did not investigate the case 

properly and implicated the condemner falsely on fictitious 

statements. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 



 

 

3429 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 36 and 591 are eye witnesses to the occurrence. P.W. 36 

saw the condemner with arms and in an unlawful assembly with 

others and shot three officers at ‘cvwbi cv¤ú’ and killed them. 
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P.W. 591 saw the condemner to move towards Darbar with 

arms along with the armed rebellions who killed three officers 

at ‘cvwbi cv¤ú’. Their evidence appears corroborative, consistent 

and worthy of credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

302/149 of the Penal Code. 

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.W. 36 apparently appears 

doubtful. His claim of performing duty for two and a half year 

in the residence of a retired officer and going out in such 

horrific situation from such safe place appears unusual and 

unnatural. He could not identify the officers on whom the 
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rebellions fired and as such his identification of the condemner 

with his battalion and Regiment appears unreliable. The 

evidence of P.W. 591 also appears vague and unspecified. He 

did not disclose any culpability of the condemner to any 

offence.  He was a driver and he had no occasion to know the 

regiment No. of the condemner as such he apparently appears a 

tortured witness. His uncorroborated solitary testimony appears 

unworthy of credit.  

Mr. Islam lastly submits that in fact, prosecution could not 

bring home the charges against the condemner beyond all 

reasonable doubt and trial court having failed to weigh and 

assess the evidence on record sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the condemner to his 

association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 36 and 591 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ P.W. 36 saw the condemner to kill three 

army officers by firing. P.W. 591 saw him to move towards 

Darbar with arms.  

P.W. 36 deposed-  

‘Avwg cvwbi cv‡¤ú Xy‡K cwo| †mLvb †_‡K †`wL 3 Rb †mbv Awdmvi 

jywK‡q Av‡Q| 3/4 wgwbU ci 44 e¨vUvwjq‡bi 51148 j¨vÝ bv‡qK nvwg ỳj 44 

e¨vUvwjq‡bi 77867 wmcvnx AvwbQzi 13 e¨vUvwjq‡bi 58589 wmcvnx evKx 

wej−vn mn AviI 5/6 Rb mk ¿̄ we‡ ª̀vnx wewWAvi m`m¨ cvwbi cv‡¤ú Av‡m| 

Zvnviv Avgv‡`i cvwbi cv¤ú †_‡K †ei K‡i A ¿̄ ZvK K‡i ¸wj K‡i gvivi Rb¨| 

Avwg cvPK ejvq GKRb av°v w`‡q e‡j wK Kwim| Gi g‡a¨ j¨vÝ bv‡qK nvwg ỳj 
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wmcvnx AvwbQzi ingvb, wmcvnx evKx wej−vn 3 Rb Awdmvi‡K ¸wj Ki‡j Zviv 

gvwU‡Z c‡o hvq|’ 

P.W. 591 deposed-  

‘25/02/09   44 e¨vUvwjq‡b †gRi gvneye‡K Awd‡m Avwb| Avwg Mvox 

PvjK| Zv‡K `ievi n‡j bvwg‡q cvwK©s  G hvB I Mvox‡Z e‡m _vwK| gv‡V cwðg 

w`K †_‡K GKRb †gRi †`Šwo‡q hvq| Avwg Mobile Kwi †gRi mv‡ne‡K ewj 

Mywj Pwj‡Z‡Q| wZwb Avgv‡K Awd‡m †h‡Z e‡j Avwg Awd‡m Avm‡Z mgq ‡`wL 

77867 wmcvnx AvwbQzi 51148 j¨vt bvt nvwg ỳj A ¿̄ nv‡Z Awd‡mi iv —̄v w`‡q 

`ievi n‡j hvB‡Z‡Q|’ 

It is to be noted that the condemner absconded 

immediately after the occurrence and trial held against him in 

absentia and till today he is absconded.  

In view of Section 8 of the Evidence Act the above 

conduct of the offender is a relevant fact. 

It is the established Principle of law that absconsion itself 

is no offence but long abscondence is an important 

incriminating circumstance against him and furnishes 

corroboration to prosecution evidence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 
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the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

 Abs. C.S.19 Sepoy/77867 Md. Anisur Rahman. 

Trial court charged him for the offences under Sections 

302/149/382/201/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.8 Lt. Col. Md. Zahid Hassan 

 P.W.36 Pachok Aman Uddin 

 P.W.591 Havilder Md. Tofazzala Hossain 
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 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W.8 deposed that he arrived at BDR Headquarter on 

19.02.2009 from Sylhet in order to receive prize. On 

25.02.2009 he attended Darber Hall from officer mess. Darber 

started 9.00 A.M. At about 9.30 A.M. Sepoy Moyeen appeared 

at the stage and pointed arms towards D.G. Some officers 

disarmed Moyeen. Consequently Moyeen fell down on the 

floor. BDR personnel moved to and fro. DG directed all to take 

seat and directed commanders to control their respective troops. 

At about 9.30 A.M. he heard firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. D.G directed all BDR personnel to keep calm 

and take seat in Darber Hall and promised to resolve the 

demands of BDR personnel. About 40/50 army officers 

including D.G and he himself remained in Darber Hall. There 

happened incessant firing in Darbar.  Meanwhile DG sought 
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help over telephone. Selim Reza along with 4/5 BDR personnel 

entered into Darbar with arms. Selim Reza asked him to come 

out and to surrender. Selim Reza asked him to go to line 

position. He lay down. Selim Reza and some other fired on 

them. Lt. Col. Kaisar sustained fire injury. He stood up and 

took Lt. Col. kaisar to out side Darbar. BDR personnel resisted 

them to take Lt. Col. Kaisar to hospital. They were compelled 

to come back to Darbar at arms point. One BDR person 

assaulted him and put off his rank badge and folded his eyes. 

He lay down hearing firing sound. An armed BDR person 

assaulted him broken his hands. He unfolded his eyes and found 

him in the bathroom of the guard room at gate No. 5. He was 

kept confined in that room. At 5.00 P.M. 2 BDR personnel 

nocked at the toilet and opened the door. He came to see one 

Habilder and one Lance Naik. They asked him of his identity. 

He narrated his event. One Habilder said ‘Bfe¡l A‡bK q¡u¡a a¡C 

‡e‡P †M‡Qbz c¡lh¡l qm ‡_‡K ®LE evP‡Z cv‡i e¡Cz’. They asked him to 

keep the door closed. He wanted to go to hospital but they 

warned him not to go there saying that BDR personnel would 

shot him. BDR personnel left confinding him there. After 10 
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minutes 5 BDR personnel appeared there and forcibly nocked 

the door. He opened the door. Some BDR personnel attempted 

to shoot him. They were Sepoy Al Mamun, the condemner 

Sepoy Anis of 44 Rifle Battalion; Sepoy Kamrul of 36 

Battalion. Other two BDR personnel prevented them from 

shooting him. Those 3 BDR personnel who were in favour of 

killing him rebuked the army officers.  

In cross-examination by the State Defence lawyer on 

behalf of the condemner Sepoy Anisul, he stated that he joined 

in the army in 1990. He did not get any prize earlier from BDR. 

He can’t say whether there was dissatisfaction among the BDR 

personnel and army officer over the facilities. He denied the 

suggestion that the condemner had no implication to the 

occurrence and that he deposed falsely.   

P.W.36 deposed that he joined as Pachak on 05.05.1992 

in BDR and served under 13 Battalion in Sunamgonj and later 

on, he was attached with 13 Battalion. On 25.02.2009 at 7.00 

A.M. he was on duty in the residence of Lt. Col. Khabir. He 

was preparing breakfast in the residence of Khabir. At about 

9.25 A.M. he heard firing from Darber Hall. At that time Lt. 
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Col. Khabir was outside Peelkhana. At one time when there 

happened consistent firing they closed the door of the residence. 

At 10.45 A.M. the wife of Mr. Khabir asked him to take notice 

of the occurrence happening in Peelkhana. At her instruction he 

came out from residence and proceeded towards west.  From 

the side of ‘l¡CfL¡p’ he came to hear firing sound from Darber 

Hall. He took shelter in water pump. There he found three army 

officers to take shelter. After 3/4 munities he came to see Lance 

Naik Hamidul (51148), the condemner Sepoy Anisur (77867) 

of 44 Battalion and Sepoy Baki Billah (58589) of 13 Battalion 

along with  56 BDR personnel to come at water pump. They 

brought them out and pointed arms to them. On disclosure of 

his identity as Pachak they allowed him to go away. Among 

them he could identify Lance Naik Hamidul, the condemner 

Sepoy Anisur Rahman, Sepoy Baki Billah to fire on 3 army 

officers. Consequently, the army officers fell down. He came 

back to the residence of Mr. Khabir. He did not disclose the 

killing of army officers to the wife of Mr. Khabir presuming 

that it would afraid her. At about 3.00 P.M. one BDR personnel 

entered into the residence of Mr. Khabir and took them all 
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including the wife of Khabir out of the residence and confined 

them in quarter guard. At the evening some BDR personnel 

took him out from quarter guard and pointed arms towards him. 

He disclosed his identification as ‘f¡QL’. One aged BDR officer 

asked others to set him free and thus he got release and came 

back to his Barak and remained in soldier line till 27.02.2009. 

In cross-examination by the State Defence lawyer on 

behalf of the condemner he stated that he served in Sunamgonj 

for 5 years and had been serving in the residence of Mr. Khabir 

for 2 and a half years. He came out from residence at 10.45 

A.M. at the instruction of Mrs. Khabir to see the happening at 

outside. The room of the water pump was 15'x12' having one 

door and two windows. At the time of occurrence Mr. Khabir 

was a retired officer.  At the instruction of higher authority he 

had been working there. He cannot say whether there was any 

provision to work in the residence of a retired person. He 

denied the suggestion that he could not identify any accused 

and did not work in the residence of Mr. Khabir and that he 

deposed falsely.  
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P.W.591 deposed that he is a driver. On 25.02.2009 he 

drived Maj. Mahbub to his office and dropped him in Darbar 

and thereafter he went to parking and remained in the vehicle. 

He came to see a Maj. in the field to move towards west. He 

informed Maj over mobile of firing. He told me to go to office. 

On his way to office he came to see the condemner 77867 

Sepoy Anisur, lance Naik Hamidul with arms and to go 

towards Darbar following the road to the office. He left the 

vehicle in the garage and went aside on 2nd floor of the office. 

At 1.30 he informed Major the damaging of his vehicle.  

In cross-examination by the State Defence lawyer on 

behalf of the condemner he denied the suggestion that he 

deposed falsely against the condemner.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he denied the suggestion that P.W.36 

did not depose what type of arms the condemner used. He 

further stated that P.W.591 deposed that he saw the condemner 

to move with arms.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  
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The learned Deputy Attorney General also submits that 

all the P.Ws. 8, 36 and 591 are eye witnesses to the occurrence. 

P.W. 8 saw the condemner with arms while he was confined in 

a bathroom at gate No. 5. He identified the condemner of 44 

Battalion. He attempted to kill him and used filthy language 

towards army officers. P.W. 36 saw the condemner with arms 

and in an unlawful assembly with others and shot three officers 

at ‘cvwbi cv¤ú’ and killed them. P.W. 591 saw the condemner to 

move towards Darbar with arms along with the armed 

rebellions who killed three officers at ‘cvwbi cv¤ú’. Their 

evidence appears corroborative, consistent and worthy of credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

302/149 of the Penal Code. 
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 Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that admittedly P.W. 8 came to Peelkhana on 

19.02.2009 to receive his prize and it is further admitted in 

cross-examination on behalf of Touhidul Alam that he never 

served in Peelkhana during his service life and as such he had 

no opportunity to know the condemner. Moreover, he could not 

identify the condemner properly with his Battalion and 

Regiment No. His claim of identifying the condemner among 

three BDR personnel who attempted to kill him appears 

unreliable. Moreover, there is no corroboration to his above 

evidence.  His above uncorroborated solitary evidence can’t be 

relied upon. The testimony of P.W. 36 apparently appears 

doubtful. His claim of performing duty for two and a half year 

in the residence of a retired officer and going out in such 

horrific situation from such safe place appears unusual and 

unnatural. He could not identify the officers on whom the 

rebellions fired and as such his identification of the condemner 

with his battalion and Regiment appears unreliable. P.W. 654, 

the investigation officer admits that only one witness deposed 
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before him against the condemner and he has been examined as 

P.W. 115. So it is apparent that the prosecution witnesses are 

procured and tutored witnesses. Admittedly he did not disclose 

the occurrence of killing three army officer to Mr. Khabir. Had 

he witnessed the occurrence, it is no doubt, he would inform of 

it to Mr. Khabir who send him to take notice of the happenings. 

His escaping from the hands of rebellions also appears a cook 

and bull story. The evidence of P.W. 591 is vague and 

unspecified. He did not disclose any culpability of the 

condemner to any offence.  He was a driver and he had no 

occasion to know the regiment No. of the condemner as such he 

apparently appears a tortured witness. His uncorroborated 

solitary testimony appears unworthy of credit. 

Mr. Islam lastly submits that in fact, prosecution could not 

bring home the charges against the condemner beyond all 

reasonable doubt and trial court having failed to weigh and 

assess the evidence on record sentenced him illegally and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the condemner to his 

association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 8, 36 and 591 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ They all saw him with arms and active 

participation to the occurrence in killing army officers.  

P.W. 8 deposed-  
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‘10 wgwbU ci 5Rb BDR m`m¨ evwni †_‡K `iRv †Rv‡i av°v ‡`q I 

Lyj‡Z e‡j Avwg `iRv Lyj‡j 3Rb Avgv‡K ¸wj Ki‡Z DÏZ nq GB wZbRb 

n‡”Q wmcvnx Avj gvgyb, wmcvnx AvwbQ, 2 RbB 44 ivB‡dj e¨vUvwjqb I 36 

e¨vUvwjqb wmcvnx Kvgi“j|’ 

P.W. 36 deposed-  

‘Avwg cvwbi cv‡¤ú Xy‡K cwo| †mLvb †_‡K †`wL 3 Rb †mbv Awdmvi 

jywK‡q Av‡Q| 3/4 wgwbU ci 44 e¨vUvwjq‡bi 51148 j¨vÝ bv‡qK nvwg ỳj 44 

e¨vUvwjq‡bi 77867 wmcvnx AvwbQzi 13 e¨vUvwjq‡bi 58589 wmcvnx evKx 

wej−vn mn AviI 5/6 Rb mk ¿̄ we‡ ª̀vnx wewWAvi m`m¨ cvwbi cv‡¤ú Av‡m| 

Zvnviv Avgv‡`i cvwbi cv¤ú †_‡K †ei K‡i A ¿̄ ZvK K‡i ¸wj K‡i gvivi Rb¨| 

Avwg cvPK ejvq GKRb av°v w`‡q e‡j wK Kwim| Gi g‡a¨ j¨vÝ bv‡qK nvwg ỳj 

wmcvnx AvwbQzi ingvb, wmcvnx evKx wej−vn 3 Rb Awdmvi‡K ¸wj Ki‡j Zviv 

gvwU‡Z c‡o hvq|’ 

P.W. 591 deposed-  

‘Avwg Awd‡m Avm‡Z mgq ‡`wL 77867 wmcvnx AvwbQzi 51148 j¨vt 

bvt nvwg ỳj A ¿̄ nv‡Z Awd‡mi iv —̄v w`‡q `ievi n‡j hvB‡Z‡Q|’ 

It is to be noted that the condemner absconded 

immediately after the occurrence and trial held against him in 

absentia and till today he is absconded.  
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In view of Section 8 of the Evidence Act the above 

conduct of the offender is a relevant fact. 

It is the established Principle of law that absconsion itself 

is no offence but long abscondence is an important 

incriminating circumstance against him and furnishes 

corroboration to prosecution evidence.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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Supplementary C.S. Accused No.03 Lance Naik 61813 

Md. Rezaul Karim. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.172 Lance Naik Pijush Kanti Sarkar 

 P.W.264 Selina Sultana, staff nurse, BGB Hospital 

 P.W.265 Aklima Akter 

 P.w.266 Sabina Yeasmeen 

 P.W.312 Naik Asstt. Md. Abu Jafor Khan, Record wing. 

 P.W.467 Naik Medical Asstt. Md. Hemayetul Huda and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.266.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.172 deposed that on 25.02.2009 at about 8.20 A.M. 

he went out with the patient referred to different hospitals and 

came back to Peelkhana at 9.40 through gate No.3 and in front of 

Munshi Abdur Rouf College he came to see BDR personnel with 

arms in hand and wearing ‘®L®j¡ ®N¢” J g¥m c¨v›U’ and to run hither 

and thither. Crossing primary school he also came to see Lt. Col. 

Razzaque to run towards hospital from Darber. He picked up Lt. 

Col. Razzaque in his ambulance. From him he came to know 

that at 9.30 BDR personnel caused firing in Darber. He dropped 

down Lt. Col. Razzaque in the hospital and went to his duty 

room. Therefrom he heard incessant firing. At about 5.00 P.M. 

he came to see the condemner/appellant Lance Naik Assistant 

Rezaul Karim to enter into hospital with arms and to look for 

army officers in order to kill them. He was saying that no army 

officer would be allowed alive and to inform him of army 

officer.  

 In cross-examination on behalf of the condemner/ 

appellant Lance Naik Assistant 61813 Rezaul Karim stated that 

excepting I.O. he did not depose to any other authority. He did 

not serve with the condemner/appellant Rezaul Karim but he 
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knew him. He visited hospital off and on. He resided in hospital 

quarter. He deposed I.D. No. of Rezaul Karim as 61813. He 

denied the suggestion he did not know the condemner/appellant 

and that he deposed falsely against him.  

P.W.264 deposed that on 25.02.2009, she also went to 

Darber from hospital unlik others. While D.G. was delivering 

speech at about 9.25 A.M. a BDR person came up on the stage 

with arms and pointed arms on D.G. Officers disarmed him 

instantly. At that instance all stood up and some member went 

out. She along with staff nurse came out from Darber by the 

southern window and took shelter in a house behind the 

residence of Principal. There was heavy firing around Darber 

Hall. BDR personnel were running towards Darber with arms. 

After ½ an hour an ambulance came from the side of School 

and by that ambulance they went to hospital at ICU-1. Then she 

came to see senior staff nurse Hasina Akhtar, Habilder M.A. 

Sarfuddin Kaisar and Sepoy M.A. Sohel on duty. Lt. Col. 

Jahanara was coming out from wash room. They all took shelter 

in sister’s dressing room. At 5 P.M. staff nurse Hasina took up 

Lt. Col. Jahanara on 4th floor. At 6 P.M. she along with sister 
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Aklima went to the wife of Dr. Amzad. At that time she came 

to see the condemner/appellant 61813 Lance Naik Asstt. 

Reazaul Karim of record wing with arms. He was looking for 

army officers to kill them and warned not to provide any 

treatment to army officers. She remained thereafter throughout 

the night in sister’s dressing room.  

In cross-examination on behalf of the 

condemner/appellant she stated that she deposed before I.O on 

16.02.2011.  Her statement was read over to her. She deposed 

the ID No. of the condemner/appellant before I.O. In all 10 staff 

nurse attended Darber. She denied the suggestion that she 

deposed according to the instruction of the prosecution on 

25.02.2009. No army officer admitted in ICU. Lt. Col. Sadrul 

and Lt. Col. Abdul Alim were in charge of ICU. Register was 

maintained in I.C.U. She did not sign the register of ICU since 

she had no duty there. She attended the wife Dr. Amzad at 6 

P.M. on emergency basis. She denied the suggestion that she 

did not see the condemner/appellant earlier and that she did not 

know him and that she deposed falsely. 



 

 

3460 

P.W. 265 deposed that on 25.02.2009 she attended 

Darber along with others from Darber. While D.G was 

delivering speech a BDR person came up on the stage with 

arms and pointed arms on D.G. Officers disarmed him. All 

persons in Darber stood up. Many of then left Darber. She 

along with other staff nurse in total 9 went out of Darber 

through southern window and took shelter in a house behind the 

residence of Principal. Terrible firing was going on around 

Darber Hall. BDR personnel from different sides were running 

towards Darbar with arms. After ½ an hour an ambulance came 

from the side of School. They went to ICU of hospital by that 

ambulance. She took shelter in ICU-1. There she found senior 

staff nurse Hasina, Habilder M.A Sarfuddin, Sepoy M.A Sohel 

on duty from earlier. They took shelter in sister’s dressing room 

by closing the door. At 6 P.M. she along with sister Selina 

attended the wife of Dr. Amzad. At that time she came to see 

the condemner/appellant 61813 Lance Naik Asstt. Rezaul 

Karim with arms in ICU. He was looking for the army officers 

to kill them. He warned not to provide any treatment to any 

army officers. She remained in sisters’s dressing room 
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throughout the night and left Peelkhana on 26.02.2099 at 7 

P.M.   

In cross-examination on behalf of the 

condemner/appellant she stated that she deposed before the I.O 

on 16.02.2011. She remained in Peelkhana from 3.03.2009 to 

16.02.2011. During this time she did not happen to meet with 

the condemner/appellant. The condemner/appellant 61823 

hailed from another unit. Lt. Col. Alim was not posted in ICU. 

Lt. Col. Alim joined in hospital after 25.02.2009. She remained 

in ICU from 11.30 on 25.02.2009 to 5 P.M. on 26.02.2009. 

There were many patients there. Sometimes they provided them 

treatment. She came to hear that Lt. Col. Rezzak hid himself in 

ICU. She denied the suggestion that she did not depose before 

I.O the regiment No. of the condemner/appellant as 61813 and 

that she did not see the condemner/appellant with arms and that 

she deposed falsely. 

P.W.312 deposed that on the date of occurrence on 25th 

Feb, 2009 he attended Darber. Sepoy Moyeen pointed arms on 

D.G. Officers detained Moyeen and disarmed him. Following 

Moyeen, Sepoy Kazal also entered into Darber but afterwards 
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left Darber.  Many a men left Darber. He came to see the 

condemner/appellant Rezaul with arms at –‘cvwbi †dvqviv’. He 

was shouting none be spared, kill all of them. Afterwards he 

took shelter in the residence of Amanullah. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he deposed before the I.O 

on 16.02.2011. He can’t say whether the condemner/appellant 

served in Peelkhana after 17 months of the occurrence. He 

denied the suggestion that he did not see the 

condemner/appellant on the date of occurrence and that he 

deposed falsely and that he himself participated in the rebellion. 

P.W.467 deposed that on 25-26 Feb, 2009 he was on duty 

at BDR hospital. On 25.02.2009 he was present in Darber. 

Sepoy Moyeen and Kajal entered into Darber with arms. Sepoy 

Moyeen pointed arms towards DG. Other officers disarmed 

him. Kajal ran away. DG asked BDR personnel that he will 

hear every one but BDR personnel left Darber. At one stage he 

also came out from Darber. At about 10 A.M. he came back to 

hospital. He remained there for half an hour and thereafter on 

his way to account section he came to see Habilder 30109 
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Humayun Kabir with SMG and Sepoy 80090 Ripon with Rifle 

in MI room. At 12.30 on his way to mess he came to see the 

condemner/appellant 61813 Rezaul Karim to go to hospital 

with arms. At 8.00 P.M. 30109 Humayun Kabir asked Medical 

Assistant Hasim Uddin for sprit to burn the dead bodies.  

During the occurrence he further came to see 3469 Cook 

Rafiqul with arms and to move with agitated mood.  

In cross-examination on behalf of the condemner/ 

appellant Rezaul he denied the suggestion that he did not depose 

before the I.O. that on his way to account section he found the 

accused. He admitted that for his security, he did not depose all 

in detail in his 1st statement. He denied the suggestion that he 

deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the 

condemner/appellant, he stated that P.W.54 in his 164 statement 

referred the name of Lance Naik Asstt. 3683 Rezaul of ICU. In 

that statement there was no reference of any other Rezaul 

excepting 63836 Rezaul. He can’t say whether 63836 was an 

accused in munity case. 63836 Rezaul was arrested but non-sent 
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up in C.S. P.W.172 in his 161 statement on 24.02.2011 referred 

the name Lance Naik Asstt. Rezaul. He did not refer his 

Battalion and Regiment No. P.W.467 made two statements on 

15.07.2009 and 24.02.2011. In his 161 statement on 15.07.2009 

he did not refer the name of the appellant and in his statement on 

24.02.2011 he referred the name of accused as Lance Naik Asstt. 

Rezaul without badge and Battalion No. He recorded the 

statement of P.W.312 on 16.02.2011. P.W.312 deposed before 

him that he passed the whole night in the residence of Aman 

Ullah (teacher). Aman Ullah is a cited witness in C.S. He 

recorded the statements of P.Ws. 264 and 265 on 16.02.2011. 

They did not refer the battalion and regiment number of Rezaul. 

The condemner/appellant was shown arrest on 20.02.2011 from 

munity case. He took the condemner/appellant on remand twice. 

Before making statements the witnesses were on duty in 

Peelkhana. He denied the suggestion that he procured the 

witnesses and implicated the condemner/appellant falsely. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 



 

 

3465 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses. 

The learned Deputy Attorney General also submits that 

all the P.Ws. 172, 264, 265, 312, 467 are eye witnesses to the 

occurrence. P.W. 172 saw the condemner/appellant with arms 
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in the hospital and to look for army officers in order to kill 

them. He reiterated in his cross-examination that he knew the 

condemner/appellant since he came to hospital now and then. 

P.Ws. 264 and 265 made corroborative statement to the 

testimony of P.W. 172. P.W. 312 saw the condemner/appellant 

with arms at ‘cvwbi cv¤ú’. He also heard him to say none should 

be spared, kill every one. P.W. 467 also saw him to move 

towards hospital with arms at about 12.30.  Their evidence 

remains untainted, unshaken and worthy of credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   
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Mr. S.M. Shahjahan with Md. Aminul Islam, the learned 

Advocates appearing on behalf of the appellant submits that 

condemner/appellant is Lance Naik Md. Rezaul Karim, but the 

P.Ws 172, 264 and 265 depose of Lance Naik Asstt Rezaul 

Karim. It is true that the above P.Ws excepting P.W.172 referred 

the regiment number of the condemner/appellant correctly but it 

is apparent that they have referred the regiment number of the 

condemner/appellant as being tutored and as such the Reference 

as against him is liable to be rejected and the Criminal 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 172, 264, 265, 

312, 467 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ They all saw him with 

arms and active participation to the occurrence in killing army 

officers.  

P.W. 172 deposed-  

‘weKvj Abygvb 5.00 Uvi w`‡K j¨vt bv‡qK mnKvix †iRvDj Kwig 

nvmcvZv‡j G‡m A ¿̄ wb‡q †mbv Awdmvi‡`i gvivi Rb¨ LyR‡Z _v‡K| †m e‡j 

†Kvb †mbv Awdmvi‡`i evP‡Z †`qv n‡e bv| †mbv Awdmviiv Avm‡j  Avgv‡`i 

Lei w`ev|’ 

P.W. 264 deposed-  

‘mÜv 6.00 Uvi w`‡K Avwg mn Sister AvKwjgv Wv: AvgRv` mv‡n‡ei 

Amy ’̄ ¿̄x‡K Injection †`qvi Rb¨ hvB|  ZLb 61813 j¨vt bvt mnKvix †iKW© 

DBs †iRvDj Kwig‡K A ¿̄ mn †`L‡ZcvB| †m gvivi Rb¨  †mbv Awdmvi‡`i 
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LyR‡ZwQj Ges Avgv‡`i wRÁvmv KiwQj GLv‡bv †Kvb †mbv Awdmvi jywK‡q Av‡Q 

wKbv Ges †Kvb Awdmvi AvnZ n‡q Avm‡j Gbv‡`i †hb wPwKrmv bv †`B| †m 

AviI e‡j Zv‡`i hw` wPwKrmv †`B Zvn‡j H †mbv Awdmvi‡`i gZ  

Avgv‡`i‡KI nZ¨v Kiv n‡e|’ 

P.W. 265 deposed-  

‘mÜv 6.00 Uvi w`‡K Avwg mn Sister Selina Wv³vi AvgRv‡`i ¿̄x‡K 

Injection †`qvi Rb¨ ICU †Z hvB| ZLb A ¿̄ mn 61813 j¨vt bvt mnKvix 

†iRvDj Kwig‡K ICU †Z †`L‡Z cvB| †m gvivi Rb¨ †mbv Awdmvi‡`i 

LyRwQj| †m Avgv‡`i e‡jwQj nvmcvZv‡j †Kvb †mbv Awdmvi jywK‡q Av‡Q wKbv| 

nvmcvZv‡j †Kvb †mbv Awdmvi‡K †m wPwKrmv w`‡Z wb‡la K‡i Ges e‡j wPwKrmv 

w`‡j Avgv‡`i‡KI †g‡i †djv n‡e|’ 

P.W. 312 deposed-  

‘cvwbi †dvqvivi wbKU 61813 †iRvDj‡K mk ¿̄ Ae ’̄vq †`wL| †m 

ej‡ZwQj †KD †hb cvjv‡Z bv cv‡i| mevB‡K LZg Ki‡ev|’ 

P.W. 467 deposed- 

‘ ỳcyi 12
1
2  Uvq †g‡Q hvIqvi mgq 61813 †iRvDj Kwig‡K A ¿̄ mn 

nvmcvZvj †h‡Z †`wL|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 
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the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.04 RDO/DAD/141 

Md. Nurul Huda. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.278 JCO Naik Subadar Biddut Mitra 

 P.W.280 DAD Md. Motiur Rahman 

 P.W.341 Havilder Md. Delwar Hossain 

 P.w.436 Sepoy Md. Shahidullah 

 P.W.580 Havilder Md. Mokter Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.278 deposed that he attended Darber on 25.02.2009 

at morning. He took his seat in the middle of 3rd row. While 

D.G. was delivering speech Sepoy Moyeen of 13 Battalion 

entered into Darber through back door and pointed arms on 

D.G. Sepoy Kazal of 44 Battalion followed him with arms. 

Some officers detained Moyeen and disarmed him and at that 

event Sepoy Kazal left Darber. All BDR personnel shouted 

with loud voice ‘Rv‡Mv’ and stood up. They took step to leave 

Darbar. At one stage he also came out to J.C.O’s quarter ‘cïi’ 
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building 9/A and observed the situation therefrom. At that time 

he came to see 67849 Sepoy Ferdous Rahman, 78709 Masud 

Ali, 76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 

Lance Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon 

Mirja, 76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj Ali, 

46481 Habilder Mahbubul Alam, 60513 Faker Ali Mia, 75082 

Mobin Khan of 24 Rifle Battalion and 46091 Habilder Mijanur 

Rahman of Sadar Rifle Battalion with arms and to make firing. 

He heard them to say no army officer shall be spared, in need 

all army officers be killed. Thereafter the 

condemner/appellant RDO/DAD 141 Nurul Huda came 

before him and went to his residence. Thereafter he went to the 

residence of Subedar Matiar Rahman on 3rd floor along with his 

wife. After half an hour condemner/appellant Nurul Huda 

came to the residence of Matiur Rahman along with his wife. 

Therefrom the condemner/appellant Nurul Huda received 

number calls in his mobile and he was making different 

directions.  

In cross-examination on behalf of condemner/appellant 

he denied the suggestion that he did not depose of regiment 
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number of the accused to the I.O. He denied the suggestion that 

since there was no substance in his statement the 

condemner/appellant was not sent up in C.S. He deposed before 

the I.O. that he himself took DAD Nurul Huda in his residence. 

Subedar Matiar had his residence in their building. On 

25.02.2009 Nurul Huda attended Darbar.  He deposed before 

I.O. that he waited in the residence of Matiur Rahman till 19.00 

hours. He can’t say whether the condemner/appellant Nurul 

Huda fell down in Darbar and his hand was broken. He denied 

the suggestion that since DAD Nurul Huda became sick he 

himself took him in his residence. He can’t say whether DAD 

Nurul Huda got himself admitted under Dr. Zahid (P.W. 290). 

He denied the suggestion that he deposed falsely.   

P.W.280 deposed that he attended Darber at 8.40 in the 

morning. At about 9.30 A.M. while D.G. was delivering speech 

65140 Sepoy Moyeen Uddin of 13 Battalion pointed arms 

towards D.G. and 63922 Sepoy Kazal entered into Darber with 

arms. Some officers detained Sepoy Moyeen on the stage and 

meanwhile Sepoy Kazal left Darber. There happened firing 

outside Darbar. All BDR personnel stood up and raised voice 
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‘Rv‡Mv’ BDR personnel left Darbar. He also left Darbar and 

proceeded towards 24 Rifle Battalion. For indiscriminate firing 

he could not reach to his unit. There he proceeded towards his 

own residence in building ‘9/wc, cïi’ on the way he came to see 

50623 Lance Naik Signal K.M. Ekramul Hoq of 24 Battalion 

and 78746 Sepoy Zakir Hossain and 78480 Sepoy Abdur 

Rahim to move towards Darbar with arms having agitated 

mood. Thereafter he went to his own residence. His wife went 

to BDR hospital for medicine but could not come back. BDR 

personnel pushed them out through gate No. 1 who went to 

hospital for medicine. His wife informed him so. At about 7 

P.M. the condemner/appellant DAD Nurul Huda went to 

BDR hospital from his residence. Later on, he came to know 

that the condemner/appellant Nurul Huda went to hospital 

with the vehicle of the rebellions.    

In his cross-examination on behalf of the 

condemner/appellant Nurul Huda, he stated that in the ground 

floor of building ‘cïi’ there was the residence Biddut Mitro. 

Nurul Huda went to his residence with the wife Biddut Mitro. 

He deposed before the I.O the name of Nurul Huda. He denied 
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the suggestion that he did not depose the name of Nurul Huda 

before I.O. and as such I.O. did not sent up him in C.S. He 

denied the suggestion that he deposed against the 

condemner/appellant falsely.   

P.W.341 deposed that on 25.02.2009 he attended Darber. 

After starting Darber Sepoy Moyeen pointed arms towards 

D.G. Sepoy Kazal entered into Darber with arms. Kazal left out. 

Officers detained Moyeen. The BDR personnel stood up. He 

was pushed down by the rebellions and got cut injury in his 

hand and it was bleeding. He went to M1 room of the hospital. 

After treatment he went to his Line. At 2.30 P.M. he got pain in 

his chest and thus went to hospital. Finding no doctor he was 

coming back to his unit. On his way to unit he came to see 

people beside mortuary. There he saw the dead bodies of army 

officers. There he came to see DAD Nurul Huda with arms 

and to grave the dead bodies. DAD Nurul Huda said ‘Avgiv ¸wj 

K‡i †mbv Awdmvi‡`i nZ¨v Ki‡Z †c‡iwQ Avi †Zvgv‡`i gvwU Pvcv w`‡Z ‡`ix 

nB‡Z‡Q| ZvovZvwo Ki’ Thereafter he came back to his Line.    

In cross-examination on behalf of the 

condemner/appellant, he stated that he joined in Peelkhana on 
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03.03.2009. He was aware of the case. He can’t say whether the 

condemner/appellant was on duty till 03.04.2010. He told of the 

occurrence to Deputy Commander within a month of the 

occurrence. He deposed before the I.O. on 17.02.2011. He 

denied the suggestion that mass-grave was dug at 2 P.M. He 

denied the suggestion that the condemner/appellant was not 

present there in mass-graving. He deposed before the I.O. that 

he felt chest pain at 23.00 hours. Having no doctor he waited 

there for about 10 minutes. He denied the suggestion that the 

condemner/appellant was under treatment in care of Dr. Jahid 

Ashraf and that the condemner/appellant was a DAD of ‘C’ 

category. He denied the suggestion he implicated the 

condemner/appellant falsely. He reiterated that he himself saw 

the condemner/appellant in mortuary.     

P.W. 436 deposed that he posted in Peelkhana on 

06.02.2009. He donated blood in BDR hospital on 22.02.2009 

and thus doctor exempted him from duty for 7 days and 

remained in Barak on rest. On 25.02.2009 he heard firing. He 

came out on veranda of the Barak and came to see number of 

BDR personnel to run towards Darber with arms and to make 
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firing. Among them he could identify RDO 141 DAD Nurul 

Huda. He was moving towards Darber by making fire. He hid 

himself in the Barak. At 11.00 on the night he went to hospital 

having felt physical weakness. He happened to meet with 

Habilder Mukter Hossain. Finding no doctor there he moved 

towards his unit and on his way to unit he came to see many 

persons beside mortuary. There he came to see number of dead 

bodies of army officers. He found the condemner/appellant 

DAD Nurul Huda to grave the dead bodies. He heard the 

condemner/appellant DAD Nurul Huda directing the other BDR 

personnel to carry the work in haste saying ‘Bjl¡ …¢m L®l qaÉ¡ 

Ll−a ®f−l¢R A¢gp¡l−cl Bl m¡n j¡¢V Q¡f¡ ¢c−a ®a¡j¡−cl ®cl£ qC−a−Rz a¡s¡ 

a¡¢l Llz’ Afterwards he came back to Barak. 

In cross-examination on behalf of the condemner 

/appellant DAD Nurul Huda, he stated that he was aware of the 

case. He did not depose before any other authority excepting I.O. 

He has document as to donating blood on 22.02.2009. He cannot 

remember whether he happened to meet with anybody of 24 

Rifle Battalion on his way to hospital on the night. He denied the 

suggestion that for the cause of trees he could not identify 
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anything. He also cannot remember whether there was number 

of patient in the hospital on that day. He denied the suggestion 

that he did not go to hospital and Dr. Jahid admitted the 

condemner/appellant DAD Nurul Huda at 11.00 hours on the 

night. He cannot say whether the condemner/appellant Nurul 

Huda was a DAD of ‘C’ category. He found Nurul Huda with 

arms. He denied the suggestion that being ill he could not come 

outside the Barak and that he did not see anything and that he 

deposed falsely. 

P.W. 580 deposed that on the date of occurrence, 25th Feb, 

2009 he attended Darbar. Sepoy Moyeen and Kajal entered into 

Darbar with arms. He came out of Darbar and on his way to 

hospital he came to see Sepoy 68696 Juel and 47474 Lance Naik 

Ekramul to make firing in front of Darbar and 65571 Sepoy 

Ramjan to burst fire towards Darbar. He also came to see  

Subedar Maj. Gofran Molick in front of the Line of 24 Battalion 

and to make direction with arms – ‘mevB †Kv‡Z wM‡q A ¿̄ †bb, Zv‡`i 

wei“‡× i“‡K `vovb, Zv‡`i nZ¨v K‡ib, GKRb †mbv Awdmvi I †hb evP‡Z bv 

cv‡i|’ He saw beside him Habilder Sahabuddin. At night he went 

to M.I. room of hospital for treatment. There he happened to 
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meet with Sahidullah and thereafter along with Sahidullah went 

to mortuary. There he found many people and many dead bodies 

of army officers. There he came to see the 

condemner/appellant DAD Nurul Huda with arms. DAD 

Nurul Huda was digging grave with others. He was directing the 

BDR personnel to hurry up in graving the dead bodies of army 

officers.  

In cross-examination on behalf of the 

condemner/appellant he stated that he left Peelkhana on 

26.02.2009 and later on joined in Peelkhana on 03.03.2009 and 

since then he remains in Peelkhana. He was aware of the case 

and of enquiry committee. He did not know of the investigation 

under Kahar Akando. Nobody told him of I.O. in 2009. He 

himself saw digging grave. Condemner/appellant Nurul Huda is 

aged 65. He sustained injury in Darbar. He took treatment in the 

hospital on 25.02.2009. He had no paper of his treatment when 

he deposed before I.O. At present he has also no paper to that 

effect. He denied the suggestion that he did not go to mortuary 

along with Sahidullah.  He denied the suggestion that the 

condemner/appellant DAD Nurul Huda was in the hospital and 
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that he was sent to Holy Family hospital. He can’t say whether 

DAD Nurul Huda was a cardiac patient. He deposed before the 

I.O. on 17.02.2011.  He did not depose elsewhere before 

17.02.2011. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he arrested the 

condemner/appellant first on 05.04.2010 and took him on 

remand for 13 days at three times. In first C.S. he was 

recommended for discharge for want of evidence. Later on, he 

showed him in C.S. on 01.03.2011. He recorded the statement of 

P.Ws. 341 and 436 on 17.02.2011. He deposed that having felt 

unwell they went to hospital and came back finding no doctor. 

Until first C.S. they were in Peelkhana and they hailed from 24 

Battalion. He cited many BDR personnel either as accused or as 

witness in first C.S. from 24 Battalion and during investigation 

he visited that Battalion at several occasions. None of BDR 

personnel informed him against the condemner/appellant. On the 

basis of list of BDR authority and public prosecutor he applied 

for further investigation of the case. At that time BDR authority 
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handed over the list of the accused. At the time of submitting 

first C.S. he recorded 161 statement of doctor Zahid. At about 

11.00 P.M. the condemner/appellant DAD Nurul Huda came 

to hospital with chest pain and broken hand and he admitted him 

to hospital. P.W.278 deposed that he was observing the situation 

standing at the bottom of ‘cïi wewìs’. After a while, when the 

condemner/appellant appeared there he took him into his 

residence. Afterwards he went to the residence of Subeder 

Motiur Rahman. Thereafter his wife accompanied by the 

condemner/appellant came to the residence of Motiur Rahman 

and they remained till 19.00 hours. He examined Red-crescent 

members who worked on 25-26th Feb, 2009. A mass grave was 

recovered adjacent to mortuary of BDR hospital. He denied the 

suggestion that he created the witnesses and implicated the 

condemner/appellant falsely. He arrested the 

condemner/appellant 2nd time and took him remand for two days. 

He denied the suggestion that he detained the 

condemner/appellant illegally for about 15 days.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 278, 280, 341, 436, 580 all are eye witnesses to the 
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occurrence. P.W. 278 saw the condemner/appellant in the 

residence of Subedar Matiur Rahman where he took shelter to 

give directions at different places over mobile. P.W. 280 made 

corroborative statement to the tesimony of P.W. 278 and further 

saw him to go to hospital. P.W. 341 also saw him with arms 

and to cause disappearance of dead bodies of army officers by 

mass graving. He also saw the condemner to command others 

to make it hurry. P.W. 436 saw him to move towards Darbar on 

firing and to graving earth by others for disappearing of dead 

bodies. P .W. 580 also saw him with arms and to command 

others to graving earth hurriedly for disappearing dead bodies.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 
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section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that testimony of 

P.Ws. 278 and 280, in fact, does not disclose any incriminating 

substance of the condemner/appellant to any offence as alleged. 

Both attended Darbar but afterwards came back to their 

residence at quarter ‘cïi’. P.W. 278 claims that at first the 

condemner/appellant Nurul Huda came to his residence and he 

himself went to the residence of Matiur Rahman (P.W. 280) on 

3rd floor of the same building. The condemner/appellant also 

went there where P.W. 278 found him to receive mobile calls 

and made different directions. Receiving mobile calls and 

making directions does not disclose any sense of culmination of 

the condemner/appellant to any offence. P.W. 280 also claims 

that the condemner/appellant went to hospital from his residence 

by the vehicles of the rebellions, but his above evidence appears 

hearsay in nature since he came to know it later on. Both the 

above witnesses were examined during the course of 1st 

investigation. Since their evidence does not bear any substance 



 

 

3489 

the condemner/appellant was not sent up in 1st C.S. as it has been 

admitted by P.W. 654, the investigation  officer. All the rest 

P.Ws. 341, 436 and 580 are the witnesses of supplementary C.S. 

Admittedly I.O. examined all of them on 17.02.2011. They all 

deposed of seeing the condemner/appellant with arms and 

digging or supervising mass-graving on the  night following the 

day 25.02.2009 and further that the condemner/appellant was 

directing other BDR personnel  to hurry up in mass-graving the 

dead  bodies of army officers. Their evidence appears unworthy 

of credit. Their belated disclosure of the occurrence after two 

years apparently appears tortured and such evidence can’t be 

relied on. The above P.Ws. claim to be the eye witness to the act 

of mass-graving but none of them could identify other accused 

except the condemner/appellant which no doubt, appears 

unnatural and unusual.  

Mr. Md. Aminul Islam further submits that the 

condemner/appellant claims that he sustained injury in Darbar 

and took treatment in the hospital and his above claim has been 

admitted by P.W. 436 who admitted in his cross-examination 
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that Dr. Zahid admitted the condemner/appellant DAD Nurul 

Huda at 11.00 hours on the night.  

Mr. Md. Aminul Islam also submits that P.W. 71 Hashim 

Uddin also admitted in his cross-examination – ‘wWGwW byi“j û`v 

K‡qKRb wWGwW I Wvt AvgRv` mn K‡qKRb heart Gi †ivMx I RLg wb‡q 

nvmcvZv‡j Av‡mb- Bnv mwVK|’ 

Mr. Md. Aminul Islam further submits that in view of the 

above facts it is apparent that the condemner/appellant was 

falsely implicated to the case and trial court having failed to 

assess and weigh the evidence erroneously found him guilty and 

sentenced him arbitrarily and as such the Reference as against 

him is liable to be rejected and the Criminal Appeal/Jail Appeal 

filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 278, 280, 341, 

436 and 580 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ They all are eye 

witnesses to the occurrence. P.Ws. 341, 436, 580 saw him with 

arms and active participation to the occurrence.  

P.W. 278 deposed-  

‘Gi †ek wKQ¶b ci bs AviwWI 141 wWGwW byi“j û`v Avgvi mvg‡b 

Av‡m I Avgvi evmvi g‡a¨ hvq| Zvi wKQz¶b ci Avwg Z…Zxq Zjvq my‡e`vi 

gwZDi ingv‡bi evmvq hvB| Gi AvbygvwbK 
1
2 N›Uv ci Avgvi ¿̄xi mv‡_ wWGwW 

byi“j û`v my‡e`vi gwZD‡ii evmvq hvq| †mLvb wWGwW byi“j û`v wewfbœ RvqMvq 

†gvevB‡j wb‡ ©̀kbv gyjK K_vevZ©v ej‡Z _v‡K Ges Zvi †gvevB‡j eûevi †dvb 

Avm‡Z †`wL|’ 
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P.W. 280 deposed-  

‘ivwÎ AbygvwbK 7.00 Uvi w`‡K wWGwW b~iæj û`v Avgvi evmv †_‡K 

wewWAvi nvmcvZv‡j hvb|’ 

P.W. 341 deposed-  

‘†mLv‡b Wv³vi bv †c‡q wbR BDwb‡U Avmvi c‡i nvmcvZvj giPyqvixi 

cv‡k †jvK †`‡L †mLv‡b hvB| †mbv Awdmvi‡`i jvk †`wL †mLv‡b| †mLv‡b 

wWGwW byiæj û`v‡K mk ¿̄ Ae ’̄vq jvk gvwU Pvcv w`‡Z ‰mwbK‡`i Øviv gvwU Lyo‡Z 

†`wL| 2/1 Rb ‰mwbK a‡i Mvox‡Z K‡i KvR KiwQj †`‡L wWGwW byiæj û`v 

Zv‡`i e‡jb Avgiv ¸wj K‡i †mbv Awdmvi‡`i nZ¨v Ki‡Z †c‡iwQ Avi 

†Zvgv‡`i gvwU Pvc w`‡Z †`ix nB‡Z‡Q| ZvovZvwo Ki|’ 

P.W. 436 deposed-  

‘Avwg ˆmwbK jvB‡bi eviv›`vq †M‡j †KvqvUvi Mv‡W©i w`K ‡_‡K AmsL¨ 

wewWAvi m`m¨‡K ˆmwbK jvB‡bi mvg‡b w`‡q A ¿̄ nv‡Z `ievi n‡ji w`‡K ¸wj 

Ki‡Z †h‡Z †`wL| G‡`i g‡a¨ RDO 141 wWGwW byiæj û`v wQj| wZwb I ¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K AMÖmi nB‡Z wQ‡jb| Avwg ˆmwbK jvB‡b 

AvZ¥‡Mvcb Kwi| ivwÎ 11 Uvi kvwiixK ỳe©jZvi Rb¨ nvmcvZv‡j hvB| †mLv‡b 

nvwej`vi gy³vi û‡m‡bi m‡½ †`Lv nq| wZwb 24 e¨vUvwjq‡bi NCO Wv³vi bv 

†c‡q BDwb‡U Avmvi mgq giPzqvixi cv‡k A‡bK †jvKRb‡`i ‡mLv‡b hvB| 

†mLvb A‡bK †mbv Awdmvi‡`i jvk †`L‡Z cvB| RDO 141 wWGwW byiæj 
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û`v‡K Ae ’̄vq jvk gvwU Pvcv †`Iqv KvR Ki‡ZwQ‡jb| 2/1 Rb axi MwZIZ 

KvR Kivq wWGwW ny`v Zv‡`i D‡Ï‡k¨ e‡jb Avgiv ¸wj K‡i nZ¨v Ki‡Z ‡c‡iwQ 

Awdmvi‡`i Avi jvk gvwU Pvcv w`‡Z ‡Zvgv‡`i †`ix nB‡Z‡Q| Zvov Zvwi Ki|’ 

P.W. 580 deposed-  

‘kwn ỳj−vn mn giPyqvix‡Z  hvB  A‡bK †jvK †`‡Lb| †mLv‡b A‡bK 

†mbv Awdmv‡ii jvk †`L‡Z cvB| wWGwW  byi“j û`v‡K †mLv‡b  m¦k ¿̄  Ae ’̄vq  

†`wL|  wWGwW   û`v ‰mwbK  Gi Øviv gvwU  LyivB‡ZwQ‡jb|  †mbv  Awdmvi‡`i 

jvk gvwU  Pvcv  †`Iqvi  Rb¨| wWGwW byi“j  û`v  e‡jb  Avgiv  †mbv  

Awdmvi†`i ¸wj  K‡i nZ¨v  Ki‡Z †c‡iwQ †Zvgiv jvk gvwU  Pvcv  w`‡Z †`ix  

Ki‡Z‡Qv  Zvov Zvwo Ki|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 
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Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.05 JCO Naik 

Subader/5856 Md. Islam Uddin. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.19 Naik/ 53962 Md. Keramot Ali Sheikh 

 P.W.23 Sepoy/63900 Md. Rakibul Islam 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.75 Lance Naik Asstt. Ajit Kumar Singha.  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.19 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. 20/25 minutes after starting Darber 

Sepoy Moyeen entered into Darber with arms and pointed arms 

on D.G. Kajal of 44 Battalion also entered into Darber with 

arms. Officers disarmed Moyeen. Kajal left Darber. All BDR 

personnel stood up and left Darber. At one stage he also left 

Darber and on his way towards 24 Rifle Battalion he came to 

see some BDR personnel to make firing. He came to his own 

unit of 24 Battalion and remained on 3rd floor. While he 

remained there at about 12 noon he came to see Lance Naik 

Mojammel, Sepoy Uttam, Sepoy Juwel, Sepoy Harun, Sepoy 

Tariqul, Cook Majibur with arms and taking away Dr. Maj. 

Mamoon to the north-west corner of sainik mess with blood 

injury and in assaulting manner. He also came to see that being 

directed by the condemner/appellant Naik Subedar Islam 
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Uddin and Lance Naik Mojammel they all killed Dr. Maj. 

Mamun by firing. 

In cross-examination on behalf of the 

condemner/appellant he stated that he entered into Darber at 

8.30 and came out at 9.40 A.M. He denied the suggestion that 

he came out from Darber with the rebellions. He can’t say 

wherefrom Maj. Mamun was taken in assaulting manner. Maj. 

Mamun was attached with hospital. He denied the suggestion 

that the condemner/appellant sustained bullet injury in Darber 

and he was in the hospital. He did not serve under the 

condemner/appellant. He denied the suggestion that he did not 

see anything behind the Line and that he deposed falsely. 

P.W.23 deposed that on 25.02.2009 he was distributing 

materials from store on 24 Rifle Battalion for stage preparation 

at golf ground. At about 9.30 A.M. he heard firing sound from 

the side of Darber and outcry of the BDR personnel. He also 

came to see them to make firing. He remained in the store 

closing the door, but assuming the condition terrible he came 

out of the store and started for his residence. While he came at 

the mid-line of 24 Rifle Battalion he came to see Lance Naik 



 

 

3501 

Mojammel, Sepoy Uttam Barua, Sepoy Shamim Al-Mamun, 

Sepoy Tariqul and some other BDR personnel with arms and to 

take away Dr. Maj. Mamun to the north-west corner of mess 

having blood injured and in assaulting manner. He also came to 

see there standing the condemner/appellant Naik Subedar 

Islam Uddin with arms along with Lance Naik Mojammel and 

at their direction they all killed Maj. Mamun by firing. 

In his cross-examination he stated that he had been 

working as store man from 2006. The building was five storied 

but he worked on the ground floor. The stair was between two 

buildings. Sainik Line was 20 yard far off from store. He did 

not work under the condemner/appellant. He reiterated that he 

knew the condemner/appellant. He worked with him after the 

occurrence in the same Battalion. He did not know whether the 

condemner/appellant sustained any injury in Darber and 

admitted in the hospital. He denied the suggestion that he did 

not depose of the name of the condemner/appellant in mutiny 

case. He denied the suggestion that he did not see the 

condemner/appellant at the time of occurrence and that he 

deposed falsely.  
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P.W.75 deposed that on the date of occurrence he went to 

24 Rifle Battalion. While he was on work in the office he heard 

2/3 rounds firing. Meanwhile he also came to know from the 

shouting of BDR personnel in front of Line that there happened 

firing in Darbar. He got afraid and came down on the ground 

floor and on his way to toilet he came to see some BDR 

personnel to go through front road of Rifle Battalion from west 

towards east to the D.G’s Banglow with agitated mood. Among 

them he could identify the condemner/appellant Naik Subedar 

Islam Uddin along with Subedar Maj. Gofran Molick, Sepoy 

Md. Al Masum, Sepoy Md. Sahmul Alam, Sepoy Gautam Deb, 

Sepoy Mohsin Ali and Sk. Masum of Chittagong sector. 

In cross-examination on behalf of the condemner/ 

appellant he stated that he came to the office from Line at about 

7.45 A.M. The 24 Rifle Battalion office was two storied. His 

office was on 2nd floor. Having heard of firing sound he 

remained in the office. Deputy Commandant Maj. Shah Alam 

was not present at that time. He can’t remember how many staff 

were there in the office at that time. But he saw Habilder Ashraf. 

He can’t remember when he came out for washroom. He can’t 
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remember whether he deposed against the condemner/appellant 

in mutiny case. He denied the suggestion that he took part in the 

rebellion and that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.71 deposed in his 161 and 164 statements that the 

condemner/appellant was in BDR hospital being sustained bullet 

injury. He did not seize any papers to show that the 

condemner/appellant was in BDR hospital under surgical 

treatment from 25.02.2009 at 9.45 to 18.03.2009. P.Ws. 19 and 

23 were on duty in Peelkhana under 24 Rifle Battalion from 

03.03.2009 to 12.07.2010. He recorded their statement on 

17.02.2011 for the 1st time. He performed his duty as 

investigation officer to the case on 05.05.2009 and on that day 

he went to CID office and Peelkhana. He recorded the statement 

of P.W.75 on 05.05.2009. On that day he was in Peelkhana. He 

went to Peelkhana at 6.00 P.M. on that day came back at 6.30. 

S.I. Salim Uddin recorded the statement of P.W.75. There is no 

reference in Diary No. 67 dated 05.05.2009 that S.I. Salim 

Uddin recorded the statement of P.W.75. He denied the 
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suggestion that he created the anti-dated statement of P.W.75. 

P.W.23 did not depose before him  that the condemner/appellant 

was with arms. He arrested the condemner/appellant on 

27.02.2011 as being shown arrest in munity case. He did not 

seize any blood stain soil from north-west corner. He took the 

condemner/appellant on remand twice. No information was 

placed before him by BDR authority against the 

condemner/appellant before 12.07.2010. There was no sufficient 

evidence to arrest the condemner/appellant before 12.07.2010. 

He did not ask the condemner/appellant prior to 12.07.2010. He 

denied the suggestion that he created false evidence and thereby 

arrested the condemner/appellant. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 19, 23 and 75 all are eye witnesses to the occurrence. 

P.W. 19 saw the condemner/appellant with arms and to shoot 

Maj. Mamun at his direction by the rebellions and thereby Maj. 

Mamun was killed. P.W. 23 made corroborative statement to 

the testimony of P.W. 19. P.W. 75 identified the 

condemner/appellant among the rebellions who were showing 

agitation in front of 24 Rifle Battalion at the early of the 
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occurrence. The evidence of the P.Ws. remains unassailed, 

unembellished in the face of cross-examination on behalf of the 

condemner/appellant.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 19 and 23 

claim that the condemner/appellant made direction and 

accordingly other BDR personnel killed Dr. Maj. Mamun by 

firing. From their evidence it appears that Maj. Mamun was 

taking way by the rebellions with blooded injury and in 

assaulting manner and under the aforesaid circumstances it was 
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unwarranted to make any direction and it appears unworthy of 

credit. P.W. 19 claims to take shelter on the 3rd floor and his 

claim of seeing the condemner/appellant therefrom behind the 

Line and heard of making direction in the midst of so terrible 

situation stands untrustworthy. Similarly P.W. 23 claims to take 

shelter in the store and at his own assessment the situation being 

horrified his claim of coming out of store for going residence 

appears unbelievable and can’t be relied upon. Admittedly both 

the witnesses are witness of supplementary C.S. I.O. admitted 

that he examined both of them on 17.2.2011. Their evidence 

does not bear any credit. Had they been aware of the above facts 

they would disclose it to the authority earlier and were cited as 

witness in 1st C.S. It is obvious that they have been set to 

implicate the condemner/appellant falsely at the instance of the 

B.G.B authority at whose instance the further investigation was 

initiated. I.O. admitted that P.W. 23 did not depose before him 

that the appellant had arms in his hand. The above admission of 

I.O. justifies that he was a tutored witness. P.W. 75 claims that 

he deposed before I.O on 5.5.2009 and that being so the name of 

the condemner/appellant would not appear in 1st C.S. I.O. 
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admitted that statement of P.W. 75 was recorded by S.I. Selim 

Uddin but there is no such record on the diary dated 5.05.2009. 

Thus it is apparent that the statement was anti dated and created 

for the purpose of false implication of the condemner/appellant 

to the case. The appellant is an old man and no reason stands to 

make any unwarranted direction to kill Maj. Mamun.    

Mr. Islam lastly submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 

reasonable doubt and trial Court on mis-appreciation of evidence 

on record erroneously found him guilty of the offence and 

sentenced him illegally and as such the Reference as against him 

is liable to be rejected and the Criminal Appeal/Jail Appeal filed 

on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 19, 23 and 75 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ P.Ws. 19 and 23 saw him with arms and 

to kill Dr. Maj. Mamun by firing.  

P.W. 19 deposed-  

‘jvB‡bi wcQ‡b Ae ’̄vbKv‡j Abygvb 12Uvi w`‡K †`L‡Z cvB 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx Ry‡qj, wmcvnx 

nvi“b, wmcvnx Zv‡iKzj, cvPK gwRei mn A‡bK mk ¿̄ we‡ ª̀vnx AcgvbRbK 

Ae ’̄vq Wvt †gRi gvgyb mv‡ne‡K AvnZ I i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK 

†g‡mi DËi-cwðg KY©v‡i wb‡q hvq| †mLv‡b mk ¿̄ _vKv bv‡qK my‡e`vi Bmjvg 

DwÏ‡bi wb‡ ©̀‡k j¨vÝ bv‡qK †gvRv‡¤§j mn mK‡j Wvt †gRi gvgyb‡K ¸wj K‡i 

nZ¨v K‡i Ges Avwg me †`wL|’ 

P.W. 23 deposed-  
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‘ZLb Avwg Store G Xz‡K  `iRv  eÜ  K‡i wfZ‡i Ae ’̄vb Kwi | 

wKQy¶Y ci fqven Ae ’̄v  †`‡L Store G _vK‡Z bv †c‡i evB‡i evmvq hvIqvi 

Rb¨ †ei nB| 24 e¨vUvwjq‡bi 1/2 Rb ˆmwbK jvB‡bi gvSLv‡b Avm‡j †`wL 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx kvgxg Avj 

gvgyb, wmcvnx ZvwiKzj mn A‡b‡K mk ¿̄ Ae ’̄vq  †gRi Wvt gvgyb‡K AvnZ I 

i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK †g‡Qi DËi cwðg Kb©v‡i wb‡q Av‡m| 

†mLv‡b mk ¿̄ Ae ’̄vq `vwo‡q _vKv bv‡qK my‡e`vi Bmjvg DwÏ‡bi wb‡ ©̀‡k j¨vt 

bv‡qK †gvRv‡¤§jmn mK‡j †gRi gvgyb‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 75 deposed-  

‘H me we‡ ª̀vnx‡`i g‡a¨ Avwg hv‡`i‡K wPb‡Z cvwi Zviv n‡jv 24 

ivB‡dj e¨v‡Uwjq‡bi my‡e`vi †gRi †gvt †Mvdivb gwj−K, bv‡qK my‡e`vi †gvt 

Bmjvg DwÏb, wmcvnx †gvt Avj gvmyg, wmcvnx †gvt kvnxgyj Avjg, wmcvnx †MŠZg 

†`e, wmcvnx gnwmb Avjx Ges PUªMÖvg †mKU‡ii wmcvnx gvmyg †kL‡K wPb‡Z 

cvwi|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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Supplementary C.S. Accused No.07 Lance Naik/53920 

Md. Mozammel. 

Trial court charged him for the offences under Sections 

302/114/34/382 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.19 Naik/ 53962 Md. Keramot Ali Sheikh 

 P.W.23 Sepoy/63900 Md. Rakibul Islam 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the occurrence 

from different sources. The name of the condemner/appellant did not 

appear in the F.I.R.  

P.W.19 deposed that on 25.02.2009 he attended Darber. 

Darber started at 9 A.M. 20/25 minutes after starting Darber Sepoy 

Moyeen entered into Darber with arms and pointed arms on D.G. 

Kajal of 44 Battalion also entered into Darber with arms. Officers 

disarmed Moyeen. Kajal left Darber. All BDR personnel stood up 

and left Darber. At one stage he also left Darber and on his way 

towards 24 Rifle Battalion he came to see some BDR personnel to 

make firing. He came to his own unit of 24 Battalion and remained 
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on 3rd floor. While he remained there at about 12 noon he came to 

see the condemner/appellant Lance Naik Mojammel, Sepoy 

Uttam, Sepoy Juwel, Sepoy Harun, Sepoy Tariqul, Cook Majibur 

with arms and taking away Dr. Maj. Mamoon to the north-west 

corner of sainik mess with blood injury and in assaulting manner. He 

also came to see that being directed by the condemner/appellant 

Lance Naik Mojammel along with Naik Subedar Islam Uddin they 

all killed Dr. Maj. Mamun by firing. 

In cross-examination on behalf of the condemner/appellant he 

stated that he entered into Darber at 8.30 and came out at 9.40 A.M. 

He denied the suggestion that he came out from Darber with the 

rebellions. He can’t say wherefrom Maj. Mamun was taken in 

assaulting manner. Maj. Mamun was attached with hospital. He 

denied the suggestion that the condemner/appellant sustained bullet 

injury in Darber and he was in the hospital. He did not serve under 

the condemner/appellant. He denied the suggestion that he did not 

see anything behind the Line that he deposed falsely. 

P.W.23 deposed that on 25.02.2009 he was distributing 

materials from store of 24 Rifle Battalion for stage preparation at 

golf ground. At about 9.30 A.M. he heard firing sound from the side 

of Darber and outcry of the BDR personnel. He also came to see 

then to make firing. He remained in the store closing the door, but 
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assuming the condition terrible he came out of the store and started 

for his residence. Which he came at the mid line of 24 Rifle 

Battalion he came to see the condemner/appellant Lance Naik 

Mojammel, Sepoy Uttam Barua, Sepoy Shamim Al-Mamun, Sepoy 

Tariqul and some other BDR personnel with arms and to take away 

Dr. Maj. Mamun to the north-west corner of mess having blood 

injury and in assaulting manner. He also came to see there standing 

Naik Subedar Islam Uddin with arms along with the 

condemner/appellant Lance Naik Majammel and at their direction 

they all killed Maj. Mamun by firing. 

In his cross-examination he stated that he had been 

working as store man from 2006. The building was five storied 

but he worked on the ground floor. The stair was between two 

buildings. Sainik Line was 20 yard far off from store. He did 

not work under the condemner/appellant. He reiterated that he 

knew the condemner/appellant. He worked with line after the 

occurrence in the same Battalion. He did not know whether the 

condemner/appellant sustained any injury in Darber and 

admitted in the hospital. He denied the suggestion that he did 

not depose of the name of the condemner/appellant mutiny 

case. He denied the suggestion that he did not see the 
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condemner/appellant at the time of occurrence and that he 

deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the condemner/appellant for the first time on 

29.01.2010 and sent him to Court on 30.01.2010 and took him 

on remand for 12 days. He denied the suggestion that he kept 

the appellant illegally in his custody for 19 days. He submitted 

1st C.S. on 12.07.2010 recommending to discharge the 

condemner/appellant. He shown arrest the appellant on 

28.02.2011 while he was in custody in BDR mutiny case and 

took him remand for 2 days. P.Ws.19 and 23 remained in 

Peelkhana since 03.03.2009. The appellant was also on duty in 

Peelkhana. He denied the suggestion that he implicated the 

appellant falsely at the instance of the BDR authority.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

both the P.Ws. 19 and 23 are eye witnesses to the occurrence. 

P.W. 19 saw the condemner/appellant with arms and to shoot 

Maj. Mamun at his direction by the rebellions and thereby Maj. 

Mamun was killed. P.W. 23 made corroborative statement to 
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the testimony of P.W. 19. Their evidence remains unassailed, 

unembellished in the face of cross-examination on behalf of the 

condemner/appellant.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 19 and 23 

claim that the condemner/appellant made direction and 

accordingly other BDR personnel killed Dr. Maj. Mamun by 

firing. From their evidence it appears that Maj. Mamun was 

taking way by the rebellions with blooded injury and in 

assaulting manner and in that circumstance it was unwarranted 
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to make any direction and it appears unworthy of credit. P.W. 19 

claims to take shelter on 3rd floor and his claim of seeing the 

condemner/appellant therefrom behind the Line and heard of 

making direction in the midst of so terrible situation stands 

untrustworthy. Similarly P.W. 23 claims to take shelter in the 

store and at his own assessment the situation being horrified his 

claim of coming out of store for residence appears unbelievable 

and can’t be relied upon. Admittedly both the witnesses were 

witness to supplementary C.S. I.O. admitted that he examined 

both of them on 17.2.2011. Their evidence does not bear any 

credit. Had they been aware of the above facts they would 

disclose it to the authority earlier and was cited as witness in 1st 

C.S. It is obvious that they have been set for the purpose of the 

case to implicate the condemner/appellant falsely at the instance 

of the B.G.B authority at whose instance the further 

investigation was initiated. I.O. admitted that P.W. 23 did not 

depose before him that the appellant had arms in his hand. The 

above admission of I.O. justifies that he was a tutored witness.  

Mr. Islam lastly submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 
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reasonable doubt and trial Court on mis-appreciation of evidence 

on record erroneously found him guilty of the offence and 

sentenced him illegally and as such the Reference as against him 

is liable to be rejected and the Criminal Appeal/Jail Appeal filed 

on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 19 and 23 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ They both saw the condemner to 

participate in killing Dr. Maj. Mamun.  

P.W. 19 deposed-  

‘jvB‡bi wcQ‡b Ae ’̄vbKv‡j Abygvb 12Uvi w`‡K †`L‡Z cvB 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx Ry‡qj, wmcvnx 

nvi“b, wmcvnx Zv‡iKzj, cvPK gwRei mn A‡bK mk ¿̄ we‡ ª̀vnx AcgvbRbK 

Ae ’̄vq Wvt †gRi gvgyb mv‡ne‡K AvnZ I i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK 

†g‡mi DËi-cwðg KY©v‡i wb‡q hvq| †mLv‡b mk ¿̄ _vKv bv‡qK my‡e`vi Bmjvg 

DwÏ‡bi wb‡ ©̀‡k j¨vÝ bv‡qK †gvRv‡¤§j mn mK‡j Wvt †gRi gvgyb‡K ¸wj K‡i 

nZ¨v K‡i Ges Avwg me †`wL|’ 

P.W. 23 deposed-  

‘ZLb Avwg Store G Xz‡K  `iRv  eÜ  K‡i wfZ‡i Ae ’̄vb Kwi | 

wKQy¶Y ci fqven Ae ’̄v  †`‡L Store G _vK‡Z bv †c‡i evB‡i evmvq hvIqvi 

Rb¨ †ei nB| 24 e¨vUvwjq‡bi 1/2 Rb ˆmwbK jvB‡bi gvSLv‡b Avm‡j †`wL 24 

e¨vUvwjq‡bi j¨vÝ bv‡qK †gvRv‡¤§j, wmcvnx DËg eo~qv, wmcvnx kvgxg Avj 

gvgyb, wmcvnx ZvwiKzj mn A‡b‡K mk ¿̄ Ae ’̄vq  †gRi Wvt gvgyb‡K AvnZ I 

i³v³ Ae ’̄vq gvi‡Z gvi‡Z ˆmwbK †g‡Qi DËi cwðg Kb©v‡i wb‡q Av‡m| 
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†mLv‡b mk ¿̄ Ae ’̄vq `vwo‡q _vKv bv‡qK my‡e`vi Bmjvg DwÏ‡bi wb‡ ©̀‡k j¨vt 

bv‡qK †gvRv‡¤§jmn mK‡j †gRi gvgyb‡K ¸wj K‡i nZ¨v K‡i|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supp. C.S. Accused No.23 Havilder/40038 Md. 

Belayet Hossain. 
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Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.16 Md. Asifur Rahman Akash 

 P.W.28 Sepoy Md. Anowar Hossain 

P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.16 deposed that on 25.02.2009 he was working in 

his tailoring shop. At about 7.40 he attended Maj. Asad to 

fasten belt on the ‘c‡KU’ of his uniform. Maj. Asad left for 

Darbar and he came back to his tailoring shop.  At about 

9.25/30 A.M. he came to hear firing sound from the side of 

Darbar. He came out from his shop to west veranda and saw the 

BDR personnel to run to and fro. At that time he came to see 

Habilder Tariqul, Sepoy Battalion in front of garage. While 
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Maj. Asad appeared near to the garden in front of Sadar 

Battalion, Habilder Maj. Tariqul called Maj. Asad by bad 

name- ‘H GK KzËvi ev”Pv Av‡m, ai|’ Sepoy Aminur and another 

BDR person (unknown) caught hold him. Habilder Tariqul 

assaulted Maj. Asad by his belt. Maj. Asad pushed him aside 

and came into the office of commanding officer on 2nd floor. 

Sepoy Aminur followed him. Habilder Tariqul was directing 

‘†Kvb wewWAvi Gi †jvK Lvwj nv‡Z _vK‡e bv| mevB A ¿̄ wb‡q `ievi n‡j hv‡e 

I Avwg© Awdmvi †`LvgvÎ ¸wj Ki‡e|’ After a while a BDR person took 

up Lt. Col. Jahanara to the office of commanding officer on 2nd 

floor of Sadar Battalion. He came to see Habilder Belayet with 

SMG and Naik Asad with Rifle. They made firing directing the 

office of the commanding officer. Habilder Belayet directed 

Naik Asad to bring out Maj. Asad- ‘KyËvi ev”Pv‡K gvi kvjv †hb 

†Kvbfv‡e evP‡Z bv cv‡i|’ Thereafter they entered in to Sadar 

Battalion. After a while 4/5 BDR personnel brought out Col. 

Jahanara in assaulting manner and pushed her in an ambulance. 

Later on, Habilder Belayet, Naik Asad and Sepoy Aminur 

Rahman entered into the office of commanding officer and he 

heard firing sound thereat.  
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In cross-examination on behalf of the 

condemner/appellant Belayet Hossain he stated that he deposed 

before the I.O. in his tailoring shop. He worked under the 

contractor, so he did not give any papers regarding service to 

I.O. Sahrear Hossain was the contractor. He used to live in that 

building. He hailed from Joypurhat. At present he is a civil 

employee in BDR (presently BGB). He got his appointment on 

09.02.2011.  He denied the suggestion that to the East of 

Tailoring building there stands the building of Sainik Line. Maj. 

Asad had no office in Sadar Battalion. He deposed before the 

I.O. that Maj. Asad came to Sadar Battalion from Darbar Hall. 

He denied the suggestion that he did not depose before the I.O. 

that Maj. Asad came to Sadar Battalion from Darbar. Maj. Asad 

was with uniform when he set up Belco and it was about 7.50 

A.M. He denied the suggestion that he did set up Belco to Maj. 

Asad. The road was in front of Sadar Battalion. He remained in 

the tailoring shop for two days on 25/26th February. He did not 

try to run away. He deposed before the I.O. that he saw Belayet 

and Asaduzzaman with arms. He denied the suggestion that he 

did not see the above accused. He denied the suggestion that at 



 

 

3533 

the instance of some army officers he participated in the 

rebellion. He denied the suggestion that for the cause of having 

his job in BDR he deposed falsely.         

P.W.28 Sepoy Md. Anowar Hossain deposed that on 

25.02.2009 he came to Badak office of Battalion Head quarter 

at 8.30 A.M. for leave. DAD Tauhid was there in the adjacent 

room. Later on, he went out. He waited there for leave. At about 

9.30 he heard firing sound. At that time some rebellions came 

to Sadar office. When he approached up to gate he came to see 

the rebellions to go to ‘jvBb †KvqvU©vi GjvKv|’ He also came see 

some rebellions to make firing around the area of Darbar and 

assaulting Maj. Asad by 2/3 BDR personnel. At about 9.50 

DAD Tauhid appeared there and having excited ordered to 

bring arms and kill army officers. Maj. Asad begged his life and 

being assaulted fell on the stair. He rushed there and took him 

in the room of commanding officer on 2nd floor. Within 2/1 

minute DAD Tauhid entered into that room. Maj. Asad asked 

him- ‘wK n‡”Q’, DAD Tauhid replied- ‘Avcwb ey‡Sb bv?’ Then DAD 

Kader came there and they both went out. Within 4/5 minutes 

Lt. Col. Jahanara came into the room of commanding officer. 
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Within 2/1 minute Naik Subedar Nurunabi fired therefrom 

outside. By firing the window glasses broke down. Maj. Asad 

and Lt. Col. Jahanara hid themselves there closing the door 

from inside. He also took shelter under the table  of the 

commanding officer. After 10/15 minutes DAD Tauhid 

accompanied by Habilder Belayet, Naik Asad, Sepoy Aminur 

with arms and some other BDR personnel entered into the 

office of the commander. Having failed to see Maj. Asad, DAD 

Tauhid ordered to break down the door by bathroom and went 

away. They broke down the door of bathroom and brought out 

Maj. Asad and Lt. Col. Jahanara. Maj.Asad took seat in the 

chair. The armed BDR personnel took away Lt. Col. Jahanara 

from the room. Habilder Belayet, Naik Asad and Sepoy 

Aminur remained in the room. After a while DAD Tauhid 

appeared there and seeing Maj. Asad directed them to ‘finish’ 

and went out. Instantly Habilder Belayet, Naik Asad and 

Sepoy Aminur killed Maj. Asad by firing. He sustained bullet 

injury at his waist and leg being hidden himself under the table.  

In cross-examination on behalf of the condemner/ 

appellant he denied the suggestion that he sustained penalty 
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four times in departmental proceedings and those have been 

recorded in service book. He played on flute. He participated in 

tatoo-show. Badak office situated in the ground floor of Sadar 

Battalion. He informed his commander on 25.02.2009 for leave. 

As per direction of the commander he went to Badak office for 

leave. He did not find any one in the office and thus waited. He 

denied the suggestion that he did not go to Badak office on that 

day. On 24.02.2009 parade was held under Subedar Maj. Taher. 

He denied the suggestion that on 25.02.2009 he had his duty.  

He denied the suggestion that on the occasion of BDR week 

there was no scope of leave excepting the death of parents. He 

denied the suggestion that he has taken false plea for making 

false deposition. Darbar was 200/250 yard away from gate and 

300 yard away from sector. Mango Garden was towards west. 

He alone brought Maj. Asad on 2nd floor. Maj. Asad knew him. 

He denied the suggestion that two officers were always on duty 

at Sadar Battalion. At the time of occurrence he hid himself and 

thus nobody saw him, but he saw everything. He denied the 

suggestion that he was present in Darbar and he was leading the 

rebellion. He denied the suggestion that he shot Maj. Asad 
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alone. Before hide himself under table he did not close the door. 

DAD Tauhid closed the door. He can’t say whether the 

condemner/ appellant Habilder Belayet performed as mess 

commander for one year. He denied the suggestion that he did 

not know the condemner/appellant. He denied the suggestion 

that he deposed falsely. He denied the suggestion that for false 

evidence he was exempted as an accused.    

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the 

condemner/appellant, he stated that he arrested the 

condemner/appellant on 18.02.2010. At that time he did not 

sent up him for want of sufficient evidence.  At that time he 

took him on remand for 15 days at five times. The appellant 

was shown arrest on 18.02.2011. After that he took him on 

remand once again at two times. He denied the suggestion that 

at that time he took him remand for 5 days and kept him 

unlawfully for more than 15 days. He recorded the statement of 

P.W.16 on 14.01.2010. He denied the suggestion that prior to 

12.07.2010 he had no statement of P.W.16 and subsequently he 

created anti-dated statement of P.W.16 showing date 
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14.01.2010. He recorded statement of P.W.28 on 26.02.2011. In 

that statement there is no reference of P.W.28. He visited band 

unit prior to submission of 1st C.S. and during that time none 

deposed in respect of P.W.28. He denied the suggestion that 

having found no evidence against the appellant he created 

P.W.28 as witness.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers as it 

is evident from the evidence of prosecution witnesses.  

The learned Deputy Attorney General also submits that 

both the P.Ws. 16 and 28 are eye witnesses to the occurrence. 

P.W. 16 saw the condemner/appellant to detain Maj. Asad 

while he was coming out from Darbar at the instance of firing 

in Darbar and being detained by him some rebellions assaulted 

Maj. Asad who however having escaped took shelter in the 

office commanding officer on 2nd floor of Sadar Battalion and 

the condemner/appellant followed him with arms along with 

some others and thereafter Maj. Asad was killed thereat by the 

rebellions and afterwards he found the dead body of Maj. Asad. 

P.W. 28 corroborates the above testimony of P.W. 16 since he 

hid himself in the office of the commanding officer. He saw the 

condemner/appellant and others to kill Maj. Asad by firing. 
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Their evidence appears consistent, corroborative and worthy of 

credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/149 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that both the P.Ws. 16 and 28 are 

tainted and procured witnesses. P.W. 16 was at his tailoring 

shop in adjacent building of Sadar Battalion and was quite 

impracticable to see the happening in the office commandant 

officer at Sadar Battalion on 2nd floor and from the facts and 

circumstances of the case his above solitary evidence is 

shadowed with grave doubt and unacceptable.  His claim of 
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fastening Belco with dress of Maj. Asad in his uniform position 

also appears hypothetical. He admitted that he remained at his 

shop with his employees, but none appeared to corroborate him. 

Admittedly after the occurrence he was given an employment in 

BDR presently BGB which admits his evidence as procured. 

From his evidence it appears that Lt. Col. Jahanara was with 

Maj. Asad in the office of commandant officer on 2nd floor, but 

Lt. Col. Jahanara (P.W.454)  did not depose in corroboration to 

his above testimony. Moreover, he simply heard of firing. He 

did not see firing on Maj. Asad. P.W. 28 also appears as a 

tortured witness. He is a witness to supplementary charge sheet. 

It is apparent that he has been set to corroborate P.W. 16. In the 

sequence he deposed of Lt. Col. Jahanara was there in the office 

commanding officer of Sadar Battalion on 2nd floor but Lt. Col. 

Jahanara (P.W.) did not depose to that effect corroborating his 

above testimony.        

Mr. Islam lastly submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 

reasonable doubt and trial Court on mis-appreciation of evidence 
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on record erroneously found him guilty of the offence and 

sentenced him illegally.  

Mr. Md. Aminul Islam also submits that no charge of 

murder was brought against the condemner/appellant and the 

capital sentence awarded to him appears untenable in law and 

as such the Reference as against him is liable to be rejected and 

the Criminal Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 



 

 

3543 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 16 and 28 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ They both saw the condemner/appellant 

with arms and to active participation in killing Maj. Asad.  

P.W. 16 deposed- 

‘Hmgq nvwej`vi †ejv‡q‡Zi nv‡Z GmGgwR, bv‡qK AvQv‡`i nv‡Z 

ivB‡dj wb‡Z †`wL| Zviv wm/I mv‡n‡ei Awdm j¶¨ K‡i ¸wj K‡i| nvwej`vi 

†ejv‡qZ e‡j †gRi AvQv‡`i ev”Pv‡K †ei Ki| KzËvi ev”Pv‡K gvi kvjv †hb 

†Kvbfv‡e evP‡Z bv cv‡i| Z_v bv‡qK AvQv`‡K nvwej`vi †ejv‡qZ e‡j Pj 

kvjv‡K gvi‡ev GB e‡j Zviv m`i e¨vUvwjq‡b Xz‡K| wKQy¶Y c‡i 4/5 Rb ˆmwbK 

†jt K‡Y©j Rvnvbviv‡K gvi‡avi Ki‡Z Ki‡Z bx‡P bvwg‡q iv¯—vq Avb‡j GKwU 

G¨v¤̂y‡j‡Ý DwV‡q †`q| c‡i nvwej`vi †ejv‡qZ, bv‡qK AvQv`, wmcvnx Avwgbyi 

ingvb A ¿̄ wb‡q wm/I mv‡n‡ei Awd‡m XzK‡j cÖPÛ ¸wji kã ïb‡Z cvB|’ 

P.W. 28 deposed-  

‘Abygvb 10/15 wgt c‡i wWGwW †ZŠwn` I m½x nvwej`vi †ejv‡qZ bv‡qK 

AvQv` wmcvnx Avwgbvi ingvb km ¿̄ Ae ’̄vq Av‡iv 3 Rb ˆmwbK mn Awabvq‡Ki 

i“‡g Av‡mb| †gRi AvQv`‡K bv †c‡q ev_i“‡gi `iRv fv½vi Av‡`k w`‡q 

wWGwW †ZŠnx` P‡j hvb| (Av`vj‡Zi wRÁvmv)| ZLb Zviv ev_i“‡gi `iRv 
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†f‡½ †d‡j †gRi AvQv` I †jt Kt Rvnvbviv‡K †ei K‡i| Avmv` m¨vi †Pqv‡i 

e‡m c‡ob| A ¿̄avix ˆmwbKiv †jt Kt Rvnvbviv‡K i“g †_‡K †ei K‡i wb‡q 

hvq| nvwej`vi †ejv‡qZ bv‡qK AvQv` wmcvnx Avwgbvi i“‡g †_‡K hvq| GKUz 

c‡i wWGwW †ZŠnx` wm/I Gi i“‡g Av‡m †gRi AvQv`‡K †`‡L Zv‡`i finish 

e‡j i“g †_‡K P‡j hvb| m‡½ m‡½ nvwej`vi †ejv‡qZ bv‡qK AvQv` wmcvnx 

Avwgbvi †gRi AvQv`‡K ¸wj K‡i nZ¨v K‡i P‡j hvq| Avwg Awabvq‡Ki †Uwe‡j 

jywK‡q _vKve ’̄v ¸wj we× nB| Avgvi gvRvq I cv‡q ¸wj jv‡M|’  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.26 Sepoy/62742 Md. 

Abul Kalam Azad. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.3 Lt. Col. Md. Abu Tasnim 

 P.W.5 Lt. Col. Md. Abdul Mukim 

 P.W.6 Major Rejaul Mostafa Md. Asadud Doula 

 P.W.7 Major Tarek Md. Vowalli 

 P.W.11 Major Md. Sujaul Hoque 

 P.W.111 Lt. Col. Md. Akramuzzaman 

 P.W.154 Md. Zayedi Ahasan Habib 

 P.W.173 Md. Monir Hossain 

 P.W.288 Zahir Uddin Ahmed 

 P.W.301 Shah Md. Ziaul Rahman 
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 P.W.316 Mr. Noor Mohammad, IGP 

 P.W.321 Mirza Azam, M.P. 

 P.W.327 Lt. Col. S.M.Sadarul Alam 

 P.W.328 Md. Jahangir Kabir Nanok 

 P.W.331 Hasan Mahmud 

 P.W.345 Sheikh Fazlul Karim Salim 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.Ws. No.3, 5, 7, 11, 111, 154, 288, 

301, 316, 321, 327, 328, 331, 345, 354 but added the evidence 

of following witnesses for consideration against the 

condemner/appellant- 

P.W.470 Havilder Md. Momtaz Uddin and 

P.W.481 Sepoy Md. Abdul Kalam Azad  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.173 deposed that he joined on 17.02.2009 in Sadar 

Rifle Battalion from 32 Rifle Battalion. On 25.02.2009, since he 
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had no duty, he was waiting in the Barak. At 9.25 A.M. he heard 

firing from Darber Hall. From veranda he came to see BDR 

personnel were running towards Barak. He also found some 

BDR personnel with mask and to ask other BDR personnel to 

come down and to take arms saying that army had killed BDR 

persons. At 10.30 A.M. he found RP NO. Lance Naik 53824 

Md. Musa Mollah, Sepoy 72087 Safiqul Islam, Sepoy 65857 

Lokman to enter into Barak with arms. After a while at about 

12.15 he also came to see 10/15 BDR personnel to move around 

with arms and ammunitions under mango tree in front of RP 

line. Among them he could identify Naik 49120 Sariful Islam, 

Lance Naik 52781 Habibullah Baher, Sepoy 68779 Ashraful, 

Sepoy 63479 Haider Ali, Lance Naik 51876 Golam, 52194 

Ahaduzzaman and Lance Naik 52270 Saiful Islam with arms. At 

12.30 he also came to see the condemner/ appellant Sepoy 

62742 Abul Kalam Azad with arms and to say that they have 

killed army officers.  

In cross-examination on behalf of the condemner/ 

appellant Sepoy Abul Kalam Azad, he denied the suggestion that 

he did not performing duty on 25.02.2009 in order to execute his 
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ill motive. On 25.02.2009 he was not on leave. At the instruction 

of the authority he remained in the Barak. On hearing a hue and 

cry in front of the mango garden he came out on veranda and 

found 10/15 BDR personnel with arms. He denied the suggestion 

that he did not hear any hue and cry and see the BDR personnel 

with arms. He did not work with Abul Kalam Azad. He hailed 

from Barisal and accused Abul Kalam Azad hailed from Khulna. 

He cannot say whether Abul Kalam Azad took his wife in BDR 

hospital on the date of occurrence and remained there till 12.00 

hours on 26.02.2009. He denied the suggestion that he deposed 

falsely. 

P.W.470 deposed that on 25-26 Feb, 2009 he was in 

Peelkhana. On 07.03.2011 from video footage, he identified JCO 

5464 NSub Kadir, 61982 Rezaul Karim. They went to Jamuna in 

a group meeting. From that group he also identified DAD 

Touhid, DAD Nasir, DAD Rahim and the 

condemner/appellant 62742 Sepoy Kalam Azad.  

In cross-examination on behalf of the condemner/ 

appellant Abul Kalam Azad, he stated that he was not present in 

Peelkhana from 25.02.2009 to 28.02.2009. He retired on 
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20.10.2011. He denied the suggestion that picture was not of 

Abul Kalam Azad and that he deposed falsely. 

P.W. 481 deposed that on 25.02.2009 at 8.30 A.M. he 

went to Darber. Darber started at 9.00 A.M. Sepoy Moyeen 

entered into Darber with arms. Officers disarmed him. 

Afterwards Sepoy Kajal entered into Darber. BDR personnel 

stood up. He came up from Darber and took stand on the road in 

front of ‘−g¡u¡l¡’. At 10.30 A.M. he went to the office of Subeder 

Major. At 12.30 while he was proceeding towards line he came 

to see 5/7 BDR personnel with pickup in front of Barak. There 

he found the condemner/ appellant Sepoy 62742 Kalam. He 

was asked to look for the army officers and to kill them. 

Thereafter he came back to Barak. On 26.02.2009 he left 

Peelkhana crossing over the wall.  

In cross-examination on behalf of the condemner/ 

appellant Sepoy Abul Kalam Azad, he stated that he knew JCO 

Munshi Jahangir. He denied the suggestion that on 25.02.2009 

Abul Kalam Azad had no arms with him. On the date of 

occurrence he did not happen to meet with any officer. He also 

did not see any army officer before his leaving Peelkhana. He 
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deposed before the investigation cell at Sadar unit. He denied the 

suggestion that he did not see Abul Kalam Azad with arms and 

that he deposed falsely against him. He denied the suggestion 

that a pistol was recovered from his pillow. He denied the 

suggestion that Abul Kalam Azad was in the hospital with his 

wife and that Abul Kalam did not ask anybody to kill army 

officer. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the 

condemner/appellant, he stated that P.W.173 came to Peelkhana 

10 days ahead of the occurrence. He deposed before him on 

07.03.2011. He denied the suggestion that it is improbable to 

remember the badge number of the accused after two years. He 

denied the suggestion that he recommended to discharge of the 

appellant in 1st C.S. P.W.173 did not depose before him to see 

the appellant from mango garden. He denied the suggestion that 

he did not ascertain the position of the appellant on the date of 

occurrence. He reiterated that he was in the Line. He denied the 

suggestion that at 8.00 A.M. the appellant was in BDR hospital 

with his wife.  P.W.470 deposed that he did not go to Peelkhana 
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from 25.02.2009 to 28.02.2009. He did not depose before him 

of showing video footage on 07.03.2011 but there was the 

reference of the difference challenge. He deposed against the 

appellant of his visiting Jamuna of video footage. P.W.481 

hailed from 43 Rifle Battalion but attached with another 

Battalion. He denied the suggestion that P.W.481 did not 

depose before him that he served in the same Battalion with the 

condemner/appellant. He deposed before him that on his way to 

Soinik Line at about 12/12.30 he saw the condemner/appellant 

and others.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant had his active participation to the 

occurrence in killing 74 persons including 57 army officers 

specially Maj. Asad as it is evident from the evidence of 

prosecution witnesses.  

The learned Deputy Attorney General also submits that 

P.Ws. 173 and 481 are eye witnesses to the occurrence. They 

both identified him with his badge No. and saw him with arms. 

P.W. 173 also heard him to say ‘Avgiv Avwg© Awdmvi‡`i nZ¨v K‡iwQ’. 

P.W. 481 also heard him to say- ‘†mbv Awdmvi‡`i Ly‡R †ei K‡i nZ¨v 

Ki’. P.W. 470 identified him from video footage. He also 

identified him with his badge No. The evidence of prosecution 

witnesses appears unimpeachable and worthy of credit.     

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 
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active participation to the to the conspiracy as well as to 

occurrence in committing death of 74 persons including 57 

army officers in Peelkhana and trial Court on proper 

appreciation of evidence on record rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference. Consequently, he urges to accept the 

Reference against the condemner/appellant under sections 

302/149 of the Penal Code and dismiss the Cr. Appeal filed on 

his behalf.   

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of the appellant submits that the testimony 

of all the above P.Ws. apparently appears tortured and unreliable 

with disclosure of occurrence at long delay after two years 

having examined them on 07.03.2011, as it has been admitted by 

P.W. 654, I.O. P.W. 137 admitted in his cross-examination that 

he neither deposed nor he was presented before any authority 

prior to 07.03.2011. P.W. 470 identified the 

condemner/appellant from video footage, but no such video 

footage was exhibited. His evidence does not bear any 

substance. P.Ws. 173 and 481 merely claims to see the 



 

 

3557 

condemner/appellant with arms. They did not disclose any 

culpability of the condemner/appellant to any offence he was 

charged for. P.W. 173 admitted in his cross-examination that he 

came to Peelkhana from Kustia on R.P. duty. P.W. 654 also 

admitted that P.W. 173 came to Peelkhana 10 days before the 

occurrence. He had no opportunity to know the 

condemner/appellant and his regiment number who hailed from 

Sadar Rifle Battalion. P.W. 654 further admitted that P.W. 481 

hailed from 43 Rifle Battalion. No explanation appears how he 

could know the condemner/appellant of Sadar Rifle Battalions. 

Their testimony as of referring the regiment No. of the 

condemner/appellant appears tortured and thus unacceptable. 

Moreover, none of the P.Ws. identified the condemner/appellant 

in dock. Trial court having failed to assess and weigh the 

evidence on record erroneously found the condemner/appellant 

guilty of the offences and sentence him arbitrarily and it 

warrants necessary interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 



 

 

3560 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 173, 470, 481 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ P.Ws. 173 and 481 saw him with arms 

and active participation to the occurrence.  
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P.W. 173 deposed-  

‘Gi wKQz¶b ci †ejv 12.30 NwUKvq GKUz c‡i 62742 wmcvnx Aveyj 

Kvjvg AvRv` †K A ¿̄ I †Mvjvevi“` mn we‡ ª̀vnx ˆmwbK‡`i mv‡_ DmKvbx g~jK 

e³e¨ w`‡Z †`wL †m e‡j‡Q Avgiv Avwg© Awdmvi‡`i nZ¨v K‡iwQ| Zv‡`i‡K †Kn 

Ly‡R cv‡e bv| †Zvgiv Avgv‡`i m‡½ _v‡Kv Ges Avwg© Awdmvi‡`i hv‡K †hLv‡b 

cv‡e Zv‡K †mLv‡bB ¸wj K‡i nZ¨v K‡iv|’ 

He reiterated in his cross-examination the 

condemner/appellant hailed from Khulna Division and he 

himself from Barisal.  

P.W. 470 deposed-  

‘wfwWI †`‡L Avwg JCO 5464 bvt my‡e`vi Kv‡`i 61982 †iRvDj 

Kwig‡K wPb‡Z cvwi| hgybvq GKwU MÖæc wgwUs G hvq| †mB MÖæ‡ci g‡a¨ †_‡K 

wWGwW †ZŠnx`, wWGwW bvwQi, wWGwW iwng I 62742 wmcvnx Kvjvg AvRv`‡K 

wPb‡Z cvwi| wfwWI‡Z G‡`i mevB‡K mbv³ Kwi| wmcvnx Kvjvg AvRv`‡K mbv³ 

Kwi Ges Zvi wQwei wcQ‡b ¯̂vÿi Kwi|’ 

P.W. 481 deposed-  

‘12.30 wgt ‰mwbK jvB‡b hvIqvi mgq wewWAvi †`i mk ¿̄ ‡`wL| 5/7 

Rb Pick wb‡q ˆmwbK jvB‡b `vovq| 62742 wmcvnx Kvjvg‡K †`wL| †m e‡j 

†mbv Awdmvi‡`i Ly‡R †ei K‡i nZ¨v K‡i¡|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

The Death Reference, being Death Reference No.58 of 

2013, is accepted in part  and confirmed the death sentence 

imposed upon  them with modification of fine reducing to 

Tk.30,000/-(thirty thousand) and affirmed the conviction 
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under Sections 302/34/149/201 of the Penal Code and 

accordingly,  respective Criminal Appeals as well as Jail 

Appeals filed on their behalf are dismissed with 

modification, so far as it relates to the condemned-

prisoners, namely as under: 

C.S. Accused No.165) Naik/45596 Md. Abdul Kaium. 

Trial court charged him for the offences under Sections 

302/201/382/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

P.W.38 JCO-Naib Subader Md. Moniruzzaman 

P.W.39 Sepoy Golam Kibria 

P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

P.W.93 Sepoy Md. Shahjahan Ahmed 

P.W.129 Lance Naik Md. Abdul Malek 

P.W.283 Lance Naik Md. Jamal Hossain 

P.W.356 K.M. Julfiker Hayat, Magistrate 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class on 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the Veranda. Afterwards he also heard firing and noise from 

the side of 13 and 36 Battalions and saw BDR personnel to run 

towards Darber Hall. Naik Subader Matin rushed towards them 

and informed him of violence in Darber Hall. At about 11 A.M 

from class room of RSU he also came to see 42947 Habilder 

Shafiqul of RSU with Rifle and a pistol in front of RSU 

soldiers’ mess and 56700 Nazrul Islam, 71297 of Md. Salim 

Miah of RSU to move forward with Rifle. At evening he came 

to know that the BDR personnel killed many army officers. It 

was announced in the mike that none of the BDR personnel 
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would remain in Barak and they were directed to take stand by 

the side of wall with arms and if any BDR person is found with 

empty hand they would be killed. He went to the west of RSU 

canteen at about 1 P.M. On the night following the day 

25.02.2009 he came to see an ambulance to enter into RSU 

from the side of hospital and J.C.O. Subader Yousuf Ali to get 

down from the ambulance with arms and to direct all in a loud 

voice to come down. At his direction the condemner/appellant 

Naik Kaium (45596), Naik Nazrul (51857), J.C.O. Majibur 

Rahman (52602), J.C.O. Rafiqul (5259), Habilder Akter 

(43347), Safiqul (42947), Masud Iqbal (44274), Doud Ali 

(45199), Shahi Akter (52253) assembled and joined with 

Yousuf.  Yousuf disclosed that they have killed 50/60 army 

officers and as such their dead bodies be graved to the west of 

the hospital and he ordered them to accompany him. Thereafter 

some of them in ambulance or some others on foot went to the 

side of the hospital. He came to see to bury the dead bodies of 

army officers together by the side of mortuary. Being afraid, he 

came back on 3rd floor of RSU and remained there till 4 P.M.  
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In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 20.02.2011. His statement was computer composed and 

thereafter read over to him. Since 03.03.2009 he has been in 

Peelkhana. The case was lodged with Lalbag Police Station on 

28.02.2009. He was aware that investigation was going on. He 

cannot say whether his colleagues were taken to CID from 

Peelkhana and also cannot say whether I.O. had his office in 

Peelkhana. He did not go to the I.O. at his own accord. On 

25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On hearing firing sound 

he came out and on return back he made a direction. He did not 

depose before I.O. the name of the trainers and the trainees. On 

25.02.2009 he was at training building since 9.30 to 11.00 A.M. 

His residence was at J.C.O. mess. The commander of RSU was 

Egal Amin. He had communication over mobile with the 

commander. I.O. did not seize his mobile. He had no talk with 

the rebellions. He tried to protect the officers and to rescue 

them. He was in the RSU building till evening. At that time 

trainer or the trainees did not accompany him. Until 11 A.M. no 
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BDR personnel came there. He was with uniform. Until 10.30 

on the night he was in that building. At 10.30 he went to the 

side of canteen. Soldiers’ mess was 35 yard away and canteen 

was 50 yard away from RSU training building. He did not see 

any soldier in the canteen. There were three mango trees in 

front of canteen. There was no possibility to see all around 

therefrom but it was viewed from two sides.  At 10.30 he did 

not find it convenient to go out. He did not know the presence 

of Home Minister. He did not depose before I.O the ambulance 

number. Mortuary was 3/ 4 kilometer away from RSU towards 

West. He denied the suggestion that it was a foggy night. He 

had good relation with the accused during his service life. He 

had no opportunity to advice them since they were in aggrieved 

mood. He did not see wherefrom the dead bodies were taken 

and where they were buried. He was far behind the ambulance. 

He deposed in munity case. He cannot say whether in that case 

he named of Salim Miah. The condemner/appellant Naik 

Kayum joined in Peelkhana in mid February. He denied the 

suggestion that he was in his room of his unit. He denied the 

suggestion that he did not see the accused beside mortuary. He 
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denied the suggestion that since he had complicity to the 

occurrence he left Peelkhana crossing the wall instead of gate. 

He denied the suggestion that 4 witnesses deposed against him. 

He denied the suggestion that he gave incentive to the 

rebellions and that he did not identify any BDR personnel and 

that he deposed falsely.  

P.W. 39 deposed that on 25.02.2009 he joined in the 

Darber hall at 8 A.M. He took seat on the floor in Darber Hall. 

Darber started at 9 A.M. At about 9.30 A.M. there happened a 

hue and cry in Darber Hall and every one was trying to take 

exit. At the increasing of firing he came out and went to Soldier 

Line of R.S.U.  Later on, he heard an announcement ‘¢h¢XBl 

i¡C‡cl ®LE jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e AØH ®eJz k¡l Kv‡Q AØH f¡Ju¡ 

hv‡e e¡ Zv‡K …¢m Ll¡ n‡ez’. Being afraid he went into a room on 5th 

floor. Firing was made pointing helicopter. Thereafter he came 

to his own Line. He took shelter under the cot. On the night he 

went to J.C.O’s. mess. There he found the rebellions with arms. 

They were firing off and on. He came there through RSU. He 

came to see Habilder Yousuf of 36 Battalion with arms 

searching the M.T garage. Habildar Yousuf asked him of his 
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arms. He claimed himself unwell. Habilder Yousuf took him at 

arms point in the Line of RSU. There he found some BDR 

personnel. Among them he identified Lance Naik Abed Ali, 

Emdadul Hoque, Mojibor, Nazmul and Saiful they all were of 

RSU. He was compelled to take stand beside them. Subader 

Yousuf took stand with arms in front of them. Naik Subader 

Torab, Habilder, Masud, Zakir, the condemner/appellant 

Naik Kayum were taking the people to down stair. Torab took 

him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found Naik Ali Hussain and driver Sabuj to stand at a far 

distance. He noticed the vehicles with full of dead bodies. At 

the leadership of Subader Yousuf and Naik Subader 

Monoranjan, Habilder Zakir Masud, Rafiqul, Naik Bazlu, 

Shahi, Lance Naik Mozzamel were digging earth with ‘‡Kv`vj, 

®hmQ¡’. There he found many BDR personnel. Torab asked him 

to participate in digging earth. He disclosed that he was unwell 

and thus they allowed him to stand aside. At about 4.30, A.M. 

at the leadership of Subader Yousuf, Habilder Masud Iqbal, 

Naik Subader Torab, Naik Subader Monoranjan, Habilder 
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Yousuf, the condemner/appellant Naik Kayum hid 40/45 

dead bodies under earth. Later on, he came back to RSU.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 21.11.2009 and before Magistrate on 22.11.2009. Both of 

his statements were read over to him. He deposed before the 

Magistrate that he left Darber by crawling and also deposed that 

firstly he went to the teacher’s quarter thereafter to Barak. 

Darber and teacher’s quarter were at different places, but 

intervened by a road. He denied the suggestion that he did not 

depose before I.O. or Magistrate that he felt unwell. He denied 

the suggestion that he did not go to mass-grave (MY Kei). He 

denied the suggestion that on 25/26th February, 2009 he 

participated in the rebellion. He denied the suggestion that he 

deposed falsely.  

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of Sainik Line. At 12 noon Habilder Shafiqul went 

to RSU quarter with arms and asked him why he did not take 

arms. At 9 A.M. he heard firing. He remained on 5th floor. Naik 
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Kaium called him by bad names for coming down. When he 

was coming down he came to see Habilder Shafiqul, Akhter 

Ali, Masud Iqbal to go upwards. From 3rd floor he came to see 

number of BDR personnel. He also came to see Habilder 

Yousuf in front of them. There remained stand by an 

ambulance. At 1.15 A.M.  Subedar Yousuf and Lance Naik 

Mojammel went out with ambulance. Naik Suybedar Rafiqul, 

Habilder Jakir, Naik Najrul, Naik Shahi Akhter, Habilder 

Shafiqul, Habilder Masud Iqbal, Habilder Akhter, the 

condemner/appellant Naik Kaium and Lance Naik Abed Ali 

followed the ambulance, Kaium was with spade in his hand and 

Zakir was with shovel. They went to the side of mortuary and 

buried the dead bodies of officers in mass grave. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O 

that he left Peelkhana on 26.02.2009. He joined in Peelkhana on 

03.03.2009.  He did not tell of the occurrence before 

03.03.2009. He deposed of ambulance, not Microbus. He knew 

Sepoy Kibria, Sahajahan, Aynul, Moniruzzaman, Giash and 

Parvez. He happened to meet them after the occurrence, but had 
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no talk with them. He denied the suggestion that he did not see 

spade in the hand of condemner/appellant Kaium.   

P.W.93 deposed that he was the runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), the 

condemner/appellant Naik Kayum (45596), Mozzamel 

Hoque (53442) to come down. Yousuf Ali threatened them to 

come down from the Barak otherwise they would be shot. 

Coming down therefrom he came to see Habilder Safiqul 

(42947) to unlock the store of RSU and the 

condemner/appellant Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ from 

the store and to get up on an ambulance. He also saw J.C.O. 

5259 Naik Subader Rafiqul to stand on RSU. Subader Yousuf, 

Habilder Zakir, the condemner/ appellant Naik Kayum and 
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another soldiers took him to the ambulance at arms point and 

they all were dropped at BDR hospital. There he saw three 

vehicles with dead bodies. He also came to see to grave the 

dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, the 

condemner/appellant 45596 Naik Kayum, 43442 Mozammel, 

5046 J.C.O. Subader Yousuf, 51857 Naik Nazrul, 57146 Saidul 

Islam, 52253 Naik Sahi Akter, 51668 Ohiduddin, 53109 Abed 

Ali, 46625 Rafiqul Alam, 51295 Joynal, 5259 Naik Subader 

Rafiqul, 43347 Habilder Akter, 42947 Safiqul, 44274 Habilder 

Masum Iqbal and 44190 Driver Ali Hussain were graving the 

dead bodies. 

In cross–examination on behalf of the 

condemner/appellant Naik Kayum he stated that he cannot say 

whether driver Mahbub was arrested. He denied the suggestion 

that he himself was also arrested. He denied the suggestion that 

he did not depose before the Magistrate the number of the BDR 

personnel. He told the name and number of the BDR personnel. 

He remained in the Barak on 3rd floor to the east. He denied the 

suggestion that store room cannot be viewed from the upstairs. 
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There was a water tank on 5th floor. He cannot say whether 

Minister and M.Ps. went there. Naik Kayum had his posting in 

Dinajpur. He denied the suggestion that he was not attached 

with Dhaka Zone. He reiterated that Subeder Yousuf himself 

filled the earth of the grave and also see Naik Kayum to fill the 

earth of the grave. He denied the suggestion that Sepoy Kayum 

hid himself in his own Barak. Mortuary was 500 yard away 

from RSU and hospital was 400 yard far away. CMSD was 100 

yard from hospital. He denied the suggestion that he did not go 

to the place of mass grave and that he remained on the 5th floor. 

He deposed falsely at the instance of Maj. Asad. 

P.W.129 deposed that on 25.02.2009 he heard firing sound 

and came out and see BDR personnel to run. He went on the 3rd 

floor of the Barak.  At about 12.30/1.00 hours on the night he 

came to hear that vehicle appeared at ground floor. He came out 

from veranda and found 43347 Habilder Akter, 44274 Habilder 

Masud Iqbal, the condemner/appellant 45596 Naik Kayum 

with arms. They withheld him and sent him down. He saw an 

ambulance there and also came to see that JCO Subeder Yousuf 

Ali Khan detained 15/20 BDR person. After a while, Habilder 



 

 

3577 

Akter, Masud Iqbal, Younus Ali and the condemner/appellant 

A. Kayum came down and took Yousuf Ali Khan  and other 

10/12 BDR personnel to hospital by ambulance. He followed 

them and came to see them to dig grave. Being afraid he came 

back to Barak.  

In cross-examination on behalf of the 

condemner/appellant Naik Kayum he stated that they were fall in 

on the road along with 10/12soldiers. Habilder Doud and Kalam 

were there. He was forced to go there. He denied the suggestion 

that he took participation in the rebellion and that he did not see 

the accused and that they did not fall in. On 25.02.2009 he was 

on duty as salary clerk. Subeder Yousuf came to Peelkhana in 

the month of February, 2009. Naik Kayum also came to 

Peelkhana on 16.02.2009. He did not identify any dead body. He 

denied the suggestion that he did not see digging any grave by 

the condemner/appellant. He did not leave Peelkhana. He 

remained in the hospital till 03.03.2009. He denied the 

suggestion that he deposed falsely. 

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 
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Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘Rv‡Mv’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited for sometime 

behind the Principal’s quarter and thereafter he came to his 

Line. On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. JCO 5046 subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU Line. At his call the BDR personnel 

came down from RSU building taking –‘‡Kv`vj, ®hmQ¡, h¡m¢a’ 

therefrom and assembled and thereafter went towards hospital 

together with 39995 Habilder Md. Zakir Hossain, the 

condemner/appellant 45596 Naik Md. Abdul Kaium and 

some others. At the same time 44274 Habilder Masud Iqbal, 

5259 Naib Subedar A.M.M. Rafiqul Islam, 51178 Hasanat 

Kamal, 59625 Sepoy Jashim Uddin, 54221 Lance Naik Majibar 

Rahman and 55459 Lance Naik Md. Anowar went towards 

hospital on foot. They all mass-graved the dead bodies of army 

officers including that of D.G by the side of mortuary of the 

hospital. 
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In cross-examination on behalf of the 

condemner/appellant he stated that he went to Darbar on 

25.02.2009 at the leadership of Maj. Akhtar. The 

condemner/appellant did not go to Darbar.  He was available in 

his unit area. Later on, he came to know that there lodged a case 

on 28.02.2009 on the occurrence of Peelkhana. He had no talk 

with any investigation agency till 12.07.2010. During that time 

he saw the I.O. to come in Peelkhana at several times. He also 

made statement in another case. He told of the occurrence to his 

commanding officer just after the occurrence.  He knew Sepoy 

Golam Kibria, Sahajan, Aynul, Giash, Parvez, Lance Naik 

Assts. Nasimul and J.C.O. Naib Subedar Moniruzzaman. He 

happened to meet with them after 03.03.2009.  He can’t say 

whether Home Minister, State Minister Law, I.G.P Nur 

Mohammad entered into Peelkhana with BTV cameraman. On 

25.02.2009 the rebellions asked all to take up arms. He heard it. 

At that time he was in the Line of five storied building. There 

was a Mango and Guava garden in front of MT garage. 

Mortuary was at a little distance from R.S.U Naik kaium 

joined in Peelkhana from Dinajpur zone. He denied the 
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suggestion that he had involvement in killing part and thus ran 

away. He denied the suggestion that he deposed falsely.   

P.W.356 deposed that he recorded the confessional 

statement of the condemner/appellant on 03.04.2009 in 

compliance with the provisions of section 164 of the Code of 

Criminal Procedure. He identified the confessional statement of 

the condemner/appellant as exhibit 572 and his signature 

exhibit 572(1). 

In cross-examination on behalf of condemner/appellant, 

he admitted that he did not ask for how long he was in custody. 

He denied the suggestion that he did not comply the provisions 

of law in recording the statement of the condemner/appellant.    

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 20.03.2009. P.W.93 deposed 

before him on 02.01.2009 and P.W.283 deposed on 22.02.2011. 

He denied the suggestion that the appellant did not make any 

statement of committing any offence and that he implicated him 

falsely.  
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The Confessional Statement of Md. Abdul Kaium 

runs as under- 

“16/02/09 Bs Zvwi‡L Avgv‡K RSU w`bvRcyi †Rvb n‡Z XvKv †Rv‡b 

Avbv nq| 21/02/09 Zvwi‡L wWDwU †k‡l e¨vivK-G Ae ’̄vb Kwi| mKvj 

8.30 w`‡K RSU bv‡qK Rvnv½xi †gvevB‡j nvwej`vi †gRi gvmy` 

BKevj‡K Rvbvq †h, 24 e¨vUvwjqv‡b cyivZb wewìs Gi wmwoi bx‡P `vex 

`vIqv wbqv wjd‡jU jvMv‡bv n‡q‡Q| Avwg gvmy` BKev‡ji Kv‡Q wQjvg 

e‡j LeiUv Rvb‡Z cvwi| gvmy` BKevj †dv‡b wmwbqi †RwmI †K Rvbvq 

Ges †LvR Lei wb‡Z iIbv ‡`q| Avwg Ab¨vb¨ Gd.Gm.-†`i mv‡_ Ab¨ 

w`‡K †ei n‡q hvB| Avwg nv‡Z bv‡Z wKQy cvB bvB Z‡e nvwej`vi gvmy` 

BKevj wjd‡jU cvBqvwQj| H w`b weKvj wZbUvi w`‡K †Rvb KgvÛvi 

wjd‡jU Zy‡j wb‡q Avmvi Rb¨ Avgv‡`i ab¨ev` Rvbvb| 24/02/09 G 

cÖavbgš¿xi AvMgb Dcj‡¶¨ mKvj Abygvb 6.30 n‡Z Avgvi wWDwU ïi“ 

nq m`i Awd‡mi mvg‡bi †iv‡Wi Dci| cÖavbgš¿x hvevi ciI Avwg 3 Uv 

ch©š— wWDwU Kwi| c‡i H w`b ivZ 12 Uv n‡Z 25/02/09 ZvwiL †fvi 

6 Uv ch©š— Avwg G-we eK 13 I 36 e¨vUvwjqb †KvZ/g¨vMvwR‡b wWDwU 

Kwi| GKRb †gRi ZLb wWDwU‡Z wQj| Zv Avwg nvwej`vi gvmy` 

BKevj‡K RvbvB| 25/02/09 ZvwiL mKvj 06 Uvq Avwg nvwej`vi 

`vD`‡K `vwqZ¡ eySvBqv †`B| Avwg e¨viv‡K wd‡i Avwm| nvwej`vi gvmy` 

BKevj Avgv‡K †i÷ Ki‡Z e‡j| Kvib Avwg iv‡Z wWDwU KwiqvwQ| Avwg 

†Mvmj K‡i 5 Zjvq Avwm Avgvi wU.G wej wjL‡Z _vwK| Abygvb 9.30 

Gi w`‡K `ievi n‡ji w`K n‡Z K‡qK ivDÛ ¸wji kã ïwb| eviv›`vq 

†ei n‡q †`wL eû we wW Avi wPjv cvjv K‡i ¯̂ ¯̂ e¨vUvwjqv‡bi w`‡K 

†`ŠovBqv AvmZv‡Q| 10/15 wgwbU ci PZyw ©̀‡K ¸wji kã ïwb| Avwg 

e¨viv‡Ki †d¬v‡i wbivcËvi Rb¨ ïBq¨v cwo| 2-2
1
2 N›Uv †K‡U hvq| 
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gvB‡K †NvlYv Kiv nq †Kvb †ivK we wW Avi- Gi †cvlvK Qvov _vK‡j 

¸wj Kiv n‡e Ges mevB‡K A ¿̄ wb‡Z e‡j| ỳcyi 1 Uvi w`‡K Lvbv †L‡q 

Avwg Avevi 5 Zjvq D‡V hvB| gvBwKs ï‡b Avwg BDwbdg© c‡o †bB| 

e¨viv‡K ZLb 50/60 Rb RSU wQj| `ievi nj ‡_‡K me RSU 

e¨viv‡K P‡j Av‡m| H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi 

w`‡K nvwej`vi gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi 

†jvK Pv‡”Q| bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei 

†Luvovi Rb¨ †jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z 

bx‡P ‡b‡g Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt 

bv‰hK †gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx 

Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK 

bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we wW 

Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ Pvq| 

nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| 

my‡e`vi BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, 

bRi“j, kvnx Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| 

evKxiv †n‡U iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| 

Avgv‡`i‡K wb‡q G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 

3/4  Rb BDwbdg© civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb 

U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| 

cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q 

Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq 

Kei Lyuo‡Z mgq jv‡M| 26/02/09 ZvwiL †fvi 4 Uvq Kei †Lvov †kl 

nh| Kei †Lvovi mgq GKRb we wW Avi Z`viwK K‡i| Av‡k cv‡k 
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mk ¿̄ wewWAvi wQj| Zvici Mvox n‡Z jvk Ke‡i bvgv‡bv ïi“ Kwi| 

Avwg Avi bv‡qK Iev‡q ỳi Ke‡ii bx‡P wQjvg| cÖ_g jvkwU bvgv‡bvi 

mgq GKRb Dci †_‡K e‡j GUv wWwRi jvk| Avwg Avi Iev‡q ỳi jvkwU 

Ke‡i ivwL| 3/4 Rb GK GKwU jvk Mvox n‡Z bvgvBqv Avgv‡`i Kv‡Q 

Av‡b Avi Avwg Avi Iev‡q ỳi Zv M‡Z© ivwL| Gfv‡e Abygvb 35 wU jvk 

bvgvB| Gici Avgiv mevB wg‡j gvwU Pvcv †`B| me jvk GB Ke‡i bv 

nIqvq wcK Avc jvk mn 13 e¨vUvwjqv‡bi w`‡K hvq, mv‡_ A ¿̄avix we 

wW Avi hvq| gvwU Pvcv †kl K‡i Avwg K¬vš— n‡q e¨viv‡K wd‡i hvB| 

Avwg nvwej`vi gvmy` BKevj‡K e¨viv‡Ki PviZjvq mRvM cvB| Zv‡K 

ewj gvwU Pvcv cy‡ivcywi †kl nq bvB Ges Zv‡K †jvKRb wb‡h evKx KvR 

mvi‡Z ewj| Avwg Zvici †Mvmj K‡i weQvbvq ï‡q _vwK| ỳcyi 2 Uvi 

w`‡K ïwb †mbvevwnbx wcjLvbv Avµgb Ki‡e| ZLb Avwg 2.30 Uvi w`‡K 

†RwmI †g‡mi cvk w`‡q †`Iqvj UcKvBqv cvjvBqv hvB| †`Iqvj 

UcKv‡bvi Av‡M Avwg BDwbdg© Ly‡j †dwj| Avgvi BDwbd‡g©i bx‡P GKwU 

mvU© I jyw½ cov wQj| †ewiev‡ai Dci Ryby bv‡gi e¨w³i evmvq GKivZ 

_vwK| †mLvb n‡Z evjyP‡i AvZ¥‡Mvcb K‡i _vwK| miKv‡ii ‡NvlYvq 

01/03/09 G Avwg wcjLvbvq Avwm| c‡i 20/03/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq| GB Avgvi Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence of committing death of army officers as well as 

causing disappearance of evidence by way of mass-graving 

beside mortuary as it is evident from the evidence of 

prosecution witnesses as well as the confessional statements of 

the condemner/appellant.  
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The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 38, 39, 63, 93, 118, 129, 283 have 

made corroborative statement to the above act of the 

condemner/appellant. By his confessional statement as recorded 

by P.W. 356 he also admits of his participation in mass-graving 

of the dead bodies of army officers. P.W. 38 saw him at about 

1.00 A.M. on the night following 25.02.2009 to assemble 

unlawfully at R.S.U. at the call of Subedar Yousuf and to 

proceed towards mortuary and to participate in mass-graving. It 

also finds corroboration by other witnesses and his own 

confession. P.Ws. 38 and 129 saw him with arms in his active 

participation to the killing of army officers in furtherance of his 

common intention.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, disappearing 

of evidence and trial Court on proper appreciation of evidence 
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on record rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference. Consequently, he urges to accept the reference 

against the condemner/appellant under section 302/201/149/34 

of the Penal Code and to dismiss the Cr. Appeal filed on his 

behalf.   

Mr. Taj Mohammad Sheikh, the learned Advocate 

appearing on behalf of the condemner/appellant submits that the 

evidence adduced be all the P.Ws. as cited by prosecution 

deposed of mass-graving the dead bodies of the army officers. 

No evidence appears as to committing murder or any other 

offences as charged such as plundering arms and ammunitions 

by breaking kote and magazine and looting any other articles. 

The confession of the condemner/appellant merely discloses his 

participation    in mass graving rather than any other offences.  

Mr. Taj Mohammad Sheikh submits that the trial court 

erroneously found the condemner/appellant guilty of offence 

under section 302/34/149. He may be found guilty for offences 

under section 201/34 of the Penal Code and his sentenced may 

be reduced and as such the Reference as against him is liable to 
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be rejected and the Crl. Appeal/Jail Appeal filed on his behalf 

be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/ convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confession. 

The condemner/appellant Sepoy Md. Md.    Abdul 

Kaium stated in his confessional statement– 

‘H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| bx‡P 
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A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ †jvK PvB‡Q| bv 

†M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g Avwm| Avgvi mv‡_ 

nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‰hK †gvRv‡¤§j, wmcvnx kvnRvnvb, 

wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, 

my‡e`vi BDmyd, bv‡qK bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  

Rb A ¿̄avix we wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, 

†MwZ Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi 

BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U iIbv 

†`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q G¤¦y‡j›m 

nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© civ wewWAvi Kei 

LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk 

†evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR 

†Q‡o †`q Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq 

nIqvq Kei Lyuo‡Z mgq jv‡M| 26/02/09 ZvwiL †fvi 4 Uvq Kei †Lvov †kl 

nh| Kei †Lvovi mgq GKRb we wW Avi Z`viwK K‡i| Av‡k cv‡k mk ¿̄ 

wewWAvi wQj| Zvici Mvox n‡Z jvk Ke‡i bvgv‡bv ïi“ Kwi| Avwg Avi bv‡qK 

Iev‡q ỳi Ke‡ii bx‡P wQjvg| cÖ_g jvkwU bvgv‡bvi mgq GKRb Dci †_‡K e‡j 

GUv wWwRi jvk| Avwg Avi Iev‡q ỳi jvkwU Ke‡i ivwL| 3/4 Rb GK GKwU jvk 

Mvox n‡Z bvgvBqv Avgv‡`i Kv‡Q Av‡b Avi Avwg Avi Iev‡q ỳi Zv M‡Z© ivwL| 

Gfv‡e Abygvb 35 wU jvk bvgvB| Gici Avgiv mevB wg‡j gvwU Pvcv †`B| me 

jvk GB Ke‡i bv nIqvq wcK Avc jvk mn 13 e¨vUvwjqv‡bi w`‡K hvq, mv‡_ 

A ¿̄avix we wW Avi hvq| gvwU Pvcv †kl K‡i Avwg K¬vš— n‡q e¨viv‡K wd‡i hvB|’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 39, 63, 93, 

129 and 283 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.Ws. 38 and 129 saw him with arms and  all other P.Ws. 

saw him to participate in mass-graving the dead bodies.  

P.W. 38 deposed-  

‘mÜ¨v c~‡e© Rvbv Rvwb nq we‡ ª̀vnx wewWAvi m`m¨iv A‡bK  †mbv 

Awdmvi‡K nZ¨v K‡i‡Q Ges gvB‡K cÖPvi nq wewWAvi m`m¨iv  †KD e¨viv‡K 

_vK‡Z cvi‡e bv| gat I Iqv‡ji cv‡k©  Ae ’̄vb wb‡Z e‡j A ¿̄ mn| †Kvb 

wewWAvi‡K Lvwj nv‡Z cvIqv †M‡j Zv‡`i †kl K‡i †`Iqv n‡e| Avwg RSU 
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K¨vw›U‡bi cwðg cv‡k hvB| 25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  

GKwU G¨vgey‡jÝ RSU Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm 

my‡e`vi BDmye Avjx mk ¿̄ Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z 

e‡jb| ZLb Zvi Wv‡K mk ¿̄ Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK 

bRi“j,52602 gwReyi ingvb †R,wm,I 5259 iwdKzj, 43347 nvwej`vi 

Av³vi 42947 mwdKzj 44274 gvmy` BKevj,45199 `vD` Avjx 52253 kvnx 

Av³vi RSU mn mK‡j  BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 

Rb †mbv Awdmvi‡K nZ¨v K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z 

n‡e †m Rb¨ nmwcUv‡ji cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| 

†Zvgiv Avgvi m‡½ Pj| ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U 

nvmcvZv‡ji cv‡k¦© hvq  Avwg gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei 

w`‡Z †`wL|’ 

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 
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mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 

gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj| †Zvive û‡mb Avgv‡K MZ© 

Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv †_‡K weiZ K‡i| cv‡k w`‡q e‡m 

_vwK| Abygvb ivwÎ 4
1
2  Uvq my‡e`vi BDQze nvwej`vi gvmy` BKevj bv‡qK 

my‡e`vi †Zvive, bv‡qK my‡e`vi g‡bviÄb, nvwej`vi BDQze, bv‡qK KvBqyg‡`i 

†bZ…‡Z¡ Abygvb 40/45 wU jvk gvwU Pvcv w`‡q P‡j hvq|’ 

P.W. 63 deposed-  

‘ivwÎ 9 Uvi w`‡K PxrKvi ïwb| Avwg 5g Zvjv Ae ’̄vb †bB| ZLb bv‡qK 

KvBqyg MvjvMvj K‡i bvgvi Rb¨ Avwg bvg‡Z _vK‡j nvwej`vi kwdKzj, Av³vi 

Avjx, gvmy` BKevj‡K Dc‡i DV‡Z †`wL| Avwg 3q Zvjvq ‡_‡K †`wL †ek wKQz 

wewWAvi m`m¨ Av‡Q| mvg‡b my‡e`vi BDmye Avjx `vov‡bv wQj| ZLb GKwU 

G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j 
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G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi 

RvwKi| bv‡qK bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` 

BKevj nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z 

†`wL| KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 93 deposed-  

‘25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A¯¿avix wb‡q RSU †Z Av‡m| 

ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 44274 nvwej`vi 

BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j nK RSU mK‡j Zviv 

ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| BDQye Avjx e‡j jvBb †_‡K †b‡g 

Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g †`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q 

RSU Gi Store Gi Zvjv Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q 

G¨v¤§y‡j‡Ý DVvq| JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z 

†`wL| my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K bvwg‡q 

†`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z 

ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL|’ 

He reiterated in his cross-examination- 
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‘e¡−uL L¡CEj−L j¡¢V Q¡f¡ ¢c−a B¢j ®c−M¢Rz’ 

P.W. 129 deposed-  

‘ivwÎ 12 
1
2 Uv ev 1 Uvi w`‡K ïwb bx‡P Mvox G‡m‡Q| mevi mv‡_ 

eviv›`vq †ei n‡q †`wL A ¿̄ mn 43347 nvwej`vi Av³vi, 44274 nvwej`vi 

gvmy` BKevj, 45596 bv‡qK KvBqyg Avgv‡K AvUwK‡q bx‡P cvVvq| bx‡P G‡m 

†`wL 1 wU G¨v¤̂y‡jÝ| JCO 5046 my‡e`vi BDQye Avjx Lvb 15/20 Rb‡K `vi 

Kwi‡q †i‡L‡Q| wKQy¶Y ci nvwej`vi Av³vi gvmy` BKevj BDbym Avjx I Avt 

KvBqyg bx‡P †b‡g Av‡m BDmyd Avjx Lvb 10/12 Rb †jvK‡K G¨v¤̂y‡j‡Ý K‡i 

nvmcvZv‡j wb‡q hvq| Avwg wcQ wcQ wM‡q †`wL G‡`i w`‡q Kei Lyiv‡”Q|’ 

P.W. 283 deposed-  

‘25-2-09 Zvs w`evMZ iv‡Î A_©vr 26-2-09 Zvs 01.00 NwUKvq 

†nWjvBU R¡vwj‡q 1wU G¨v¤̂y‡jÝ RSU Gi Af¨šÍ‡i cÖ‡ek K‡i| H 

Ambulance n‡Z JCo 5046 my‡e`vi †gvt BDmyd Avjx Lvb A ¿̄ mn bx‡P 

bv‡gb Ges ˆmwbK jvB‡bi bxP †_‡K D‡ËwRZ K‡Ú RSU jvBb n‡Z mKj‡K 

bx‡P bvg‡Z e‡jb| Zvi Wv‡K RSU Building n‡Z †Kv`vj, †ejPv I †MbwZ 

mn bx‡P †b‡g GKwÎZ n‡q Ambulance Gi K‡i 39995 nvwej`vi †gvt 

RvwKi †nv‡mb †ejPv mn 45596 bv‡qK †gvt Avãyj KvBqyg mn AviI A‡bK‡K 

nvmcvZv‡ji w`‡K ‡h‡Z †`wL| GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 

bv‡qe my‡e`vi G‡KGg iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 
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j¨vt bvt nvmbvZ Kvgvj †MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt 

gwReyi ingvb ivB‡dj mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K 

nvmcvZv‡ji w`‡K †h‡Z †`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR 

mn wbnZ †mbv Awdmvi‡`i Mb Kei w`‡q‡Q|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearnce of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.166 Havilder/43347 Md. Akter Ali. 

Trial court charged him for the offences under Sections 

302/201/382/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

P.W.38 JCO-Naib Subader Md. Moniruzzaman 

P.W.39 Sepoy Golam Kibria 

P.W.57 Sepoy Md. Gias Parvez 

P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

P.W.93 Sepoy Md. Shahjahan Ahmed 

P.W.129 Lance Naik Md. Abdul Malek 

P.W.455 Havilder Md. Ashraf Ali and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Prosecution at the time of hearing adduced the evidence 

of P.W. 456 for consideration.   
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class at 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the Veranda. Afterwards he also heard firing and noise at 13 

and 36 Battalions and saw BDR personnel to run towards 

Darber Hall. Naik Subader Matin rushed towards them and 

informed him of violence in Darber Hall. At about 11.00 A.M, 

from class room of RSU, he also came to see 42947 Habilder 

Shafiqul of RSU with Rifle and a pistol in front of RSU 

soldiers’ mess and 56700 Nazrul Islam, 71297 of Md. Salim 

Miah of RSU to move forward with Rifle. At evening he came 

to know that the BDR personnel killed many army officers. It 

was announced in the mike that none of the BDR personnel 

would remain in Barak and they were directed to take stand by 

the side of wall with arms and if any BDR personnel is found 

with empty hand they would be killed. He went to the west of 
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RSU canteen. At about 1.00 P.M, on the night following the 

day 25.02.2009, he came to see an ambulance to enter into RSU 

from the side of hospital and J.C.O. Subader Yousuf Ali getting 

down from the ambulance with arms directed all in a loud voice 

to come down. At his direction Naik Kaium (45596), Naik 

Nazrul (51857), Majibur Rahman (52602), J.C.O. Rafiqul 

(5259), the condemner/appellant Habilder Akter (43347), 

Safiqul (42947), Masud Iqbal (44274), Doud Ali (45199), Shahi 

Akter (52253) of RSU assembled there and joined with Yousuf.  

Yousuf disclosed that they have killed 50/60 army officers and 

as such their dead bodies be graved to the west of the hospital 

and ordered them to accompany him. Thereafter some of them 

in ambulance or some others on foot went to the side of the 

hospital. He came to see to bury the dead bodies of army 

officers together beside mortuary.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 20.02.2011. His statement was computer composed and 

thereafter read over to him. Since 03.03.2009 he has been in 

Peelkhana. The case was lodged with Lalbag Police Station on 
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28.02.2009. He was aware that investigation was going on. He 

cannot say whether his colleagues were taken to CID from 

Peelkhana and also cannot say whether I.O. had his office in 

Peelkhana. He did not go to the I.O. at his own accord. On 

25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On hearing firing sound 

he came out and on return back he made a direction. He did not 

depose before I.O. the name of the trainers and the trainees. On 

25.02.2009 he was at training building since 9.30 to 11.00 A.M. 

His residence was at J.C.O. mess. The commander of RSU was 

Egal Amin. He had communication over mobile with the 

commander. I.O. did not seize his mobile. He had no talk with 

the rebellions. He tried to protect the officers and to rescue 

them. He was in the RSU building till evening. At that time 

trainer or the trainees did not accompany him. No BDR 

personnel came there till 11 A.M. He was with uniform. Until 

10.30 on the night he was in that building. At 10.30 he went to 

the side of canteen. Soldier’s mess was 35 yard and canteen was 

50 yard away from RSU training building. He did not see any 

soldier in the canteen. There were three mango trees in front of 
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canteen. There was no possibility to see all around therefrom 

but it was viewed from two sides.  At 10.30 he did not find it 

convenient to go out. He did not know the presence of Home 

Minister. He did not depose before I.O the ambulance number. 

Mortuary was 3/ 4 kilometer away from RSU canteen towards 

West. He denied the suggestion that it was a foggy night. He 

had good relation with the accused during his service life. He 

had no opportunity to advise them since they were in aggrieved 

mood. He did not see wherefrom the dead bodies were taken 

and where they were buried. He was far behind the ambulance. 

He deposed in munity case. Habilder Akter went to Darber. He 

denied the suggestion that he was in his room of his unit. He 

denied the suggestion that he did not see the 

condemner/appellant beside mortuary. He did not hear any 

announcement of leaving around three kilometer from Battalion 

headquarter. He had no knowledge of the events on 26.02.2009. 

He denied the suggestion that since he had complicity to the 

occurrence he left Peelkhana crossing the wall instead of gate. 

He denied the suggestion that 4 witnesses deposed against him. 

He denied the suggestion that he gave incentive to the 
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rebellions and that he did not identify any BDR personnel and 

that he deposed falsely. He also denied the suggestion that since 

he was not aware of the occurrence he did not depose within 

two years. He reiterated that he told of the occurrence to his 

commander. 

P.W. 39 deposed that on 25.02.2009 he joined in the 

Darbar Hall at 8.00 A.M. Darber started at 9.00 A.M. At about 

9.30 A.M. there happened a hue and cry in Darber Hall and 

every one was trying to take exit. At the increasing of firing he 

came out and went to soldier Line of R.S.U.  Later on, he heard 

an announcement ‘¢h¢XBl fvB‡`i ®LE jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e 

AØH ®eJz k¡l Kv‡Q AØH f¡Ju¡ hv‡e e¡ Zv‡K …¢m Ll¡ n‡ez’. Being afraid 

he went into a room on 5th floor. Firing was made pointing 

helicopter. Thereafter he came to his own Line. He took shelter 

under the cot. On the night he went to J.C.O’s. mess. There he 

found the rebellions with arms. They were firing off and on. He 

came there through RSU. He came to see Habilder Yousuf of 

36 Battalion with arms searching the M.T garage. Habildar 

Yousuf asked him of his arms. He claimed himself unwell. 

Habilder Yousuf took him at arms point in the Line of RSU. 
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There he found some BDR personnel. Among them he 

identified Lance Naik Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and Saiful. They all were of RSU. He was compelled to 

take stand beside them. Subader Yousuf took stand with arms in 

front of them. Naik Subader Torab, the condemner/appellant 

Habilder Akter, Masud, Zakir, Naik Kayum were taking the 

people to down stair. Torab took him at gun point to the back 

side of hospital and in front of mortuary. There he found two 

trucks and a pick up. He also found Naik Ali Hussain and driver 

Sabuj to stand at a far distance. He noticed the vehicles with 

full of dead bodies. At the leadership of Subader Yousuf and 

Naik Subader Monoranjan, Habilder Zakir Masud, Rafiqul, 

Naik Bazlu, Shahi, Lance Naik Mozzamel were digging earth 

with ‘‡Kv`vj, ®hmQ¡’. There he found many BDR personnel. Torab 

asked him to participate in digging earth. He disclosed that he 

was unwell and thus they allowed him stood aside. At about 

4.30, A.M. at the leadership of Subader Yousuf, Habilder 

Masud Iqbal, Naik Subader Torab, Naik Subader Monoranjan, 

Habilder Yousuf, Naik Kayum hid 40/45 dead bodies under 

earth.  
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In cross-examination on behalf of the condemner/ 

appellant he stated that he deposed before the I.O. on 

21.11.2009 and before Magistrate on 22.11.2009. Both of his 

statements were read over to him. He deposed before the 

Magistrate that he left Darber by crawling and also deposed that 

firstly he went to the teachers’ quarter thereafter to Barak. 

Darber and teachers’ quarter were at different places, 

intervened by a road. He denied the suggestion that he did not 

depose before I.O. or Magistrate that he felt unwell. He denied 

the suggestion that he did not go to mass-grave (MY Kei). He 

denied the suggestion that on 25/26th February, 2009 he 

participated in the rebellion.  

P.W.57 deposed that he was on duty as runner. On 

25.02.2009 at 7.30 A.M. he went with vehicle to bring Maj. 

Shah Nawaj and dropped him at 8.45 A.M. at Darbar and 

thereafter remained at parking place with driver Enamul.  He 

heard firing and contacted with Maj. Shah Nawaj over mobile. 

Maj. Shah Nawaj instructed him to go in a safe place. He came 

to M.T. garage at 7 P.M. He along with cook Jalal remained in 

M.T. garage. On the night at about 1.00 hours following the day 
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25.02.2009 he came to hear outcry. Subedar yousuf was calling 

by bad names- ‘ivRvKv‡ii ev”Pviv †b‡g Avq|’ The 

condemner/appellant 43347 Habilder Aktar, 53442 Lance 

Naik Mojammel and Habilder Masud were with him. Subedar 

Yousuf Ali and Habilder Masud were shouting. He could 

identify them. 10/12 BDR personnel were there with them. 

Later on, they went to mortuary and graved the dead bodies of 

army officers together.  

In cross-examination on behalf of the 

condemner/appellant he stated that he knew driver Mahboob. 

He deposed before I.O. the mobile No. of Maj. Shah Nawaj. 

I.O. did not seize his mobile. After talking with Maj. Shah 

Nawaj he went to R.S.U. He was aware of the class held in 

M.T. garage. He came at M.T. garage with vehicle. He 

remained in garage till 7 P.M. Subedar Yousuf came to 

Peelkhana on the occasion of BDR week. He deposed before 

I.O. the regiment No. of the condemner/appellant. He denied 

the suggestion that he did not depose before I.O. the regiment 

No. of the condemner/appellant. He can’t say whether some 

other BDR persons were with the same name. He did not go to 
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mortuary. Mortuary was 400 yard far off from his position, but 

he saw the accused from 30 yard far off. He denied the 

suggestion that he hid himself in the vehicle and that he 

deposed falsely.     

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of sainik Line. At 12 noon Habilder went to RSU 

quarter with arms and asked him why he did not take any arms. 

At 9 A.M. he heard firing. He remained on 5th floor. Naik 

Kaium called him by bad names for coming down. When he 

was coming down he came to see Habilder Shafiqul, the 

condemner/appellant Akhter Ali, Masud Iqbal to go upwards. 

From 3rd floor he came to see number of BDR personnel. He 

also came to see Habilder Yousuf in front of them. There 

remained an ambulance stand by. At 1.15 A.M.  Subedar 

Yousuf and Lance Naik Majammel went out with ambulance. 

Naik Suybedar Rafiqul, Habilder Jakir, Naik Najrul, Naik Shahi 

Akhter, Habilder Shafiqul, Habilder Masud Iqbal, the 

condemner/appellant Habilder Akhter, Naik Kaium and 

Lance Naik Abed Ali followed the ambulance, Kaium was with 
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spade in his hand and Zakir was with shovel. They went to the 

side of mortuary and buried the dead bodies of officers in mass 

grave. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O 

that an ambulance took stand inside the unit. He denied the 

suggestion that he had participation with the rebellions. He 

denied the suggestion that on the night following the day 

25.02.2009 there was no electricity in Peelkhana. Mortuary was 

400 yard far off from his unit. He denied the suggestion that the 

distance was about 7/8 hundred yard. In the middle there was a 

five storied building. There was no big tree but small trees. He 

denied the suggestion that he did not see the accused. He denied 

the suggestion at the instance of killing Mobarak in his 

presence he got afraid and thus deposed falsely.  

P.W.93 deposed that he was a runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 
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1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called the 

condemner/appellant Habilder Akter (43347), Habilder 

Zakir (39995), Habilder Iqbal (44274), Naik Kayum (45596), 

Mozzamel Hoque (53442) all of  RSU to come down. Yousuf 

Ali threatened them to come down from the Barak otherwise 

they would be shot. Coming down therefrom he came to see 

Habilder Safiqul (42947) to unlock the store of RSU and Naik 

Kayum to take ‘®L¡c¡m, ®hmQ¡’ from the store and to get up in an 

ambulance. He also saw J.C.O. 5259 Naik Subader Rafiqul to 

stand on RSU. Subader Yousuf, Habilder Zakir, Naik Kayum 

and other soldiers took him to the ambulance at arms point and 

they all were dropped at BDR hospital. There he saw three 

vehicles with dead bodies. He also came to see to grave the 

dead bodies to the west of the mortuary. He identified J.C.O. 

4887 Torab Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 

45596 Naik Kayum, 43442 Mozammel, 5046 J.C.O. Subader 

Yousuf, 51857 Naik Nazrul, 57146 Saidul Islam, 52253 Naik 

Sahi Akter, 51668 Ohiduddin, 53109 Abed Ali, 46625 Rafiqul 
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Alam, 51295 Joynal, 5259 Naik Subader Rafiqul, the 

condemner/appellant 43347 Habilder Akter, 42947 Safiqul, 

44274 Habilder Masum Iqbal and 44190 Driver Ali Hussain to 

bury the dead bodies. 

In cross–examination on behalf of the 

condemner/appellant he stated that he cannot say whether driver 

Mahbub was arrested. He denied the suggestion that he himself 

was also arrested. He denied the suggestion that he did not 

depose before the Magistrate the number of the BDR personnel. 

He told everywhere the name and number of the BDR 

personnel. He remained in the Barak to the east on 3rd floor. He 

denied the suggestion that store room cannot be viewed from 

the up-stair. There was a water tank on 5th floor. He cannot say 

whether Minister and M.Ps. went there. Subader Yousuf came 

to Dhaka in the month of February, 2009. There was a RP post 

in RSU. Mortuary was 500 yard away from RSU and hospital 

was 400 yard far away. CMSD was 100 yard far off from 

hospital. Akter was a Major of Habilder. He cannot say whether 

he went to Darber. He denied the suggestion that Habilder 

Akter did not participate in digging grave. He denied the 
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suggestion that he did not go to the place of mass graving and 

that he remained on the 5th floor. He deposed falsely at the 

instance of Maj. Asad. 

P.W.129 deposed that on 25.02.2009 he heard firing sound 

and came out and see soldiers to run. He went on 3rd floor of the 

Barak. At about 12.30/1.00 hours on the night he came to hear 

that a vehicle appeared at ground floor. He came out at veranda 

and saw the condemner/appellant 43347 Habilder Akter, 

44274 Habilder Masud Iqbal, 45596 Naik Kayum with arms. 

They withheld him and sent him down. He saw an ambulance 

there and also came to see that JCO Subeder Yousuf Ali Khan 

detained 15/20 BDR person. After a while  the 

condemner/appellant Habilder Akter, Masud Iqbal, Younus 

Ali and A. Kayum came down and took Yousuf Ali Khan  and 

other 10/12 BDR personnel to hospital by ambulance. He 

followed them and came to see them digging grave. Being afraid 

he came back to Barak.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed that they fall in 

on the road along with 10/12soldiers. Habilder Doud and Kalam 
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were there. He was forced to go there. He denied the suggestion 

that he took participation in the rebellion and that he did not see 

the accused and they did not fall in. On 25.02.2009 he was on 

duty as salary clerk. He came to Peelkhana in the month of 

February, 2009. Naik Kayum also came to Peelkhana on 

16.02.2009. He cannot say whether 184 BDR personnel went to 

Darber under the leadership of the condemner/appellant 

Habilder Akter. He did not identify any dead body. He denied 

the suggestion that he did not see digging any grave by the 

accused. He did not leave Peelkhana. He remained in the 

hospital till 03.03.2009. He denied the suggestion that he 

deposed falsely. 

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9.00 A.M. At 9.20 A.M. Sepoy Moyeen 

and Kajal entered into Darber with arms and Sepoy Moyeen 

pointed arms towards DG. The officers who took seat beside 

DG, disarmed Moyeen. Kajal ran away. All the BDR personnel 

stood up shouting ‘S¡‡Mv’. He came out to his unit and took 

shelter on 2nd floor of MT building. At 11A.M. he happened to 

see in front of RSU dinning hall Habilder 42947 Shafiqul with 
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Pistol, JCO 4046 Yousuf Ali with SMG, 51077 Naik Obaidullah 

and 52826 Mahtab Ullah with Rifle and to make firing. At about 

16.30 hours he also came to see 51077 Naik Obaidullah with 

Rifle in RSU field. On the night following the day 25.02.2009 at 

about 1 hour on hearing a hue and cry he came down and came 

to see beside the ambulance 42947 Shafiqul, 44275 Masud, 5046 

JCO Subeder Yousuf, the condemner/appellant 43347 

Habilder Akter, 51857 Naik Nazrul, 52602 Majibor and 57146 

Saifullah with arms along with spade, shovel. Afterwards he 

came to see 51857 Naik Nazrul, 52602 Majibor and 57146 

Saifullah under the leadership of Yousuf Ali to get up in the 

ambulance and to proceed towards hospital. 40275 Habilder 

Masud, 42947 Shafiqul, the condemner/appellant 43347 

Akter, 57141 Saidul also proceeded towards mortuary following 

the ambulance. On 26.02.2009 the condemner/appellant 43347 

Akter informed him that they have graved together the army 

officers along with the wife of DG.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he cannot say whether Lance Naik 

Majibor Rahman was an accused to the case. He deposed of 
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Kajal in his deposition on 23.02.2011 but did not refer his name 

in his deposition on 09.04.2009. 

P.W. 456 deposed that on 25.02.2009 he was in the office. 

At 9.30 A.M. he heard firing from the side of Darbar. He came 

to know that there happened firing in Darbar. At 11 A.M. he 

came to see through window 42947 Shafiqul infront of Sainik 

Mess. At 5.15 P.M. he came to see a Sepoy to go towards M.T. 

garage with rifle. His No. was 56700. After 5 minutes he saw 

Lance Naik Najmul Islam to go out from garage. At 6 P.M. he 

went to his room at J.C.O. Mess. Behind the mess there was an 

ambulance. Beside ambulance he saw the condemner/appellant 

43347 Habilder Akter Hossain and J.C.O. 5046 Subedar 

Yousuf together and with agitated mood. They were saying 

where the dead bodies be taken. He also came to identify 49075 

Naik Younus and 52708 Abul Hossain. The rebellions went to 

mortuary under the leadership of Subedar Yousuf and Akhter. 

They were saying the dead bodies of army officers be mass-

graved. At 6.40 P.M. he came to Line on 4th floor. On the night 

at 1.00 hours he heard a hue and cry and sound of a vehicle. 

From veranda he came to see 4046 Yousuf Ali, 5259 Rabiul, 
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52253 Shahi Akhter beside the ambulance with arms. They had 

shovel in their hands. They went towards mortuary with Yousuf 

Ali by ambulance and some others on foot. Yousuf later on 

informed that they have graved the dead bodies of army officers 

by digging a ditch to the west of mortuary.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O firstly 

on 09.04.2009 and secondly on 22.02.2011. He did not depose in 

his 1st statement that he went to JCO Mess at 6 P.M. He did not 

depose in his 2nd statement that he saw the condemner/appellant 

beside the ambulance. In his 2nd statement he did not depose of 

Akhter Hossain. He can’t say whether he deposed in his 

statement that he found Subedar Yousuf and Habilder Akter with 

agitated mood. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.39 on 06.07.2009. He 

deposed before him that witness Kibria became ill. P.W.57 did 

not depose before him that he left Peelkhana on 26.02.2009. 

P.W.455 made two statements under Section 161. There was no 
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reference of the appellant in 1st statement. The name of the 

appellant was referred in 2nd statement which was made on 

23.02.2011. He denied the suggestion that he implicated the 

appellant falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 38, 39, 57, 63, 93, 129, 455, 456 

have made corroborative statement to the above act of the 

condemner/appellant. P.W. 38 saw him at about 1.00 A.M. on 

the night following 25.02.2009 to assemble unlawfully at 

R.S.U. at the call of Subedar Yousuf and to proceed towards 

mortuary and to participate in mass-graving. It also finds 

corroboration by other witnesses. P.Ws. 38, 129, 455 and 456 

saw him with arms in his active participation to the killing of 

army officers in furtherance of his common intention.  
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 The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, disappearing 

of evidence and trial Court on proper appreciation of evidence 

on record rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference. Consequently, he urges to accept the reference 

against the condemner/appellant under section 302/201/149/34 

of the Penal Code and to dismiss the Cr. Appeal filed on his 

behalf.   

Mr. Md. Mahfuj-Ul-Alam, the learned Advocated 

appearing on behalf of the condemner/appellant submits that all 

the P.Ws depose of participating the condemner/appellant in 

mass graving the dead bodies beside mortuary and none of them 

depose  of culpability to any other offences. Moreover the 

evidence of all the P.Ws appears shaky and inspires no 

confidence. 

He however, further submits that admittedly P.W. 38 is a 

witness of supplementary C.S as he deposed before I.O on 
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20.02.2011 and on proper appreciation of his evidence it appears 

that he himself had participation in mass graving of the dead 

bodies of army officers beside mortuary and to get exemption 

from his above liability he deposed falsely as being tutored and 

thus his evidence can’t be relied upon.   

Similar is the evidence of P.W. 39 who admittedly went to 

the side of mortuary at the time of mass graving of the dead 

bodies of army officers thereat. His claim of standing aside on 

the plea of illness can’t be accepted in view of the facts and 

circumstances of the case. No reason stands to allow him as an 

observe to the sight as he claims to observe. His evidence also 

lacks credibility. The testimony of P.W. 57 as of seeing the 

condemner/appellant to go to mortuary with Subedar Yousuf and 

participation in mass graving can’t be relied upon. As it appears 

from his evidence he was in M.T garage and admittedly he did 

not go to mortuary and mortuary was 400 yards away from his 

position (as he admitted in his cross-examination of behalf of the 

condemner/appellant) and as such his evidence lacks credibility. 

Similarly P.W. 63 was on the 3rd floor of RSU Building. His 

claim of seeing the condemner/appellant at 1.00 hours of the 
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night to go to mortuary and mass-graving the dead bodies of 

army officers appears doubtful and unacceptable. His claim of 

seeing the accused with different articles also appears unreliable 

and being tortured. P.W. 93 was in the Barak of RSU and he 

admitted in his cross-examination that he was on 3rd floor of the 

Barak and further admitted that mortuary was 500 hundred yards 

away from RSU and as such it appears that his claim of seeing 

the condemner/appellant therefrom to go to mortuary and 

participating in mass-graving can’t be relied upon. From the 

testimony of P.W. 129 it is apparent that he followed the accused 

to the mortuary ‘Avwg wcQ wcQ wM‡q †`wL G‡`i w`‡q Kei Lyov‡”Q’ and in 

view of the above facts it can’t be believed he escaped himself 

and came back. It is apparent that he deposed falsely to get 

himself exempted from the liability of an accused. The testimony 

of both P.Ws. 455 and 456 do not bear any credibility. Both the 

P.Ws. deposed before I.O. twice. P.W. 455 admitted in his cross-

examination on behalf of Habilder Shafiqul and others that he 

deposed before I.O. on 09.04.2009 and 23.11.2009 and he did 

not depose before I.O. on 09.04.2009 the name of the accused 

whom he saw at 1.00 hours on the night following the day 
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25.02.2009 and that to go to mortuary on the night and that the 

condemner/appellant informed him that they have graved the 

dead bodies of army officer including the wife of D.G. P.W. 456 

also admitted that he deposed before I.O. on 09.04.2009 and 2ndly 

on 22.02.2011 and that he did not depose in his 1st statement i.e. 

on 09.04.2009 that he saw the condemner/appellant beside 

ambulance . In view of the above fact it is apparent that both the 

P.Ws. deposed as being tortured. Their evidence finds no 

credibility.     

Mr. Md. Mahfuj-Ul-Alam further submits that no 

evidence appears from the above P.Ws that the 

condemner/appellant was a member of unlawful assembly to 

attain any common objection or he played any role for 

prosecuting any common intention.  

Mr. Md. Mahfuj-Ul-Alam also submits that in examining 

the condemner/appellant the incrimination substance of the 

evidence of P.Ws. having not been drawn to the attention of the 

condemner/appellant the entire trial against him has been 

vitiated. More so, the condemner/appellant has not identified by 

any witness in dock.  
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Mr. Mahfuj-ul-Alam lastly submits that  the prosecution 

could not bring home the charges against the 

condemner/appellant and trial court having failed to weigh and 

assess the evidence on record erroneously found him guilty of 

the offences and sentenced him illegally and it calls for due 

interference and as such the Reference as against him is liable to 

be rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 39, 57, 63, 
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93, 129, 455 and 456 provide direct evidence of his 

participation to the occurrence as members of unlawful 

assembly holding arms by plundering kote and magazine to 

implement their common intention to kill army officers ‘†Kvb 

Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z 

n‡e|’  

P.Ws. 38, 129 and 455 saw him with arms and all other 

P.Ws. saw him to participate in mass-graving the dead bodies.  

P.W. 38 deposed-  

‘mÜ¨v c~‡e© Rvbv Rvwb nq we‡ ª̀vnx wewWAvi m`m¨iv A‡bK  †mbv 

Awdmvi‡K nZ¨v K‡i‡Q Ges gvB‡K cÖPvi nq wewWAvi m`m¨iv  †KD e¨viv‡K 

_vK‡Z cvi‡e bv| gat I Iqv‡ji cv‡k©  Ae ’̄vb wb‡Z e‡j A ¿̄ mn| †Kvb 

wewWAvi‡K Lvwj nv‡Z cvIqv †M‡j Zv‡`i †kl K‡i †`Iqv n‡e| Avwg RSU 

K¨vw›U‡bi cwðg cv‡k hvB| 25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  

GKwU G¨vgey‡jÝ RSU Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm 

my‡e`vi BDmye Avjx mk ¿̄ Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z 

e‡jb| ZLb Zvi Wv‡K mk ¿̄ Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK 

bRi“j,52602 gwReyi ingvb †R,wm,I 5259 iwdKzj, 43347 nvwej`vi 

Av³vi 42947 mwdKzj 44274 gvmy` BKevj,45199 `vD` Avjx 52253 kvnx 

Av³vi RSU mn mK‡j  BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 
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Rb †mbv Awdmvi‡K nZ¨v K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z 

n‡e †m Rb¨ nmwcUv‡ji cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| 

†Zvgiv Avgvi m‡½ Pj| ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U 

nvmcvZv‡ji cv‡k¦© hvq  Avwg gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei 

w`‡Z †`wL|’ 

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 
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gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj| †Zvive û‡mb Avgv‡K MZ© 

Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv †_‡K weiZ K‡i| cv‡k w`‡q e‡m 

_vwK| Abygvb ivwÎ 4
1
2  Uvq my‡e`vi BDQze nvwej`vi gvmy` BKevj bv‡qK 

my‡e`vi †Zvive, bv‡qK my‡e`vi g‡bviÄb, nvwej`vi BDQze, bv‡qK KvBqyg‡`i 

†bZ…‡Z¡ Abygvb 40/45 wU jvk gvwU Pvcv w`‡q P‡j hvq|’ 

P.W. 57 deposed-  

‘25-2-09 ivZ 1 Uvq PxrKvi ïb‡Z cvB| my‡e`vi BDmye Mvwj MvjvR 

K‡i ivRvKv‡ii ev”Pviv †b‡g Avq| Zvi m‡½ 43347 bs nvwej`vi Av³vi 

53442 j¨vt bv‡qK †gvRv‡¤§j I nvwej`vi gvmy` wQ‡jb| my‡e`vi BDmye Avjx I 

nvwej`vi gvmy` BKevj PxrKvi K‡i Avwg mevB‡K  wPb‡Z cvwi| Zv‡`i m‡½ 

10/12 Rb wQj& c‡i Zviv giPzqvix‡Z hvq Ges †mbv Kg©KZ©v‡`i g„Z †`n MYKei 

†`q|’ 

P.W. 63 deposed-  

‘ivwÎ 9 Uvi w`‡K PxrKvi ïwb| Avwg 5g Zvjv Ae ’̄vb †bB| ZLb bv‡qK 

KvBqyg MvjvMvj K‡i bvgvi Rb¨ Avwg bvg‡Z _vK‡j nvwej`vi kwdKzj, Av³vi 

Avjx, gvmy` BKevj‡K Dc‡i DV‡Z †`wL| Avwg 3q Zvjvq ‡_‡K †`wL †ek wKQz 

wewWAvi m`m¨ Av‡Q| mvg‡b my‡e`vi BDmye Avjx `vov‡bv wQj| ZLb GKwU 

G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j 
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G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi 

RvwKi| bv‡qK bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` 

BKevj nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z 

†`wL| KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 93 deposed-  

‘25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A¯¿avix wb‡q RSU †Z Av‡m| 

ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 44274 nvwej`vi 

BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j nK RSU mK‡j Zviv 

ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| BDQye Avjx e‡j jvBb †_‡K †b‡g 

Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g †`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q 

RSU Gi Store Gi Zvjv Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q 

G¨v¤§y‡j‡Ý DVvq| JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z 

†`wL| my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K bvwg‡q 

†`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z 

ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL|’ 

P.W. 129 deposed-  
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‘ivwÎ 12 
1
2 Uv ev 1 Uvi w`‡K ïwb bx‡P Mvox G‡m‡Q| mevi mv‡_ 

eviv›`vq †ei n‡q †`wL A ¿̄ mn 43347 nvwej`vi Av³vi, 44274 nvwej`vi 

gvmy` BKevj, 45596 bv‡qK KvBqyg Avgv‡K AvUwK‡q bx‡P cvVvq| bx‡P G‡m 

†`wL 1 wU G¨v¤̂y‡jÝ| JCO 5046 my‡e`vi BDQye Avjx Lvb 15/20 Rb‡K `vi 

Kwi‡q †i‡L‡Q| wKQy¶Y ci nvwej`vi Av³vi gvmy` BKevj BDbym Avjx I Avt 

KvBqyg bx‡P †b‡g Av‡m BDmyd Avjx Lvb 10/12 Rb †jvK‡K G¨v¤̂y‡j‡Ý K‡i 

nvmcvZv‡j wb‡q hvq| Avwg wcQ wcQ wM‡q †`wL G‡`i w`‡q Kei Lyiv‡”Q|’ 

P.W. 455 deposed-  

‘25/2/09  ivwÎ  1.00  NwUKvq †jvKR‡bi   WvKvWvwK  ï‡b  bx‡P  

†b‡g   Avwm|  ZLb  jvB‡bi  mvg‡b  G¨vgey‡j¤m  †`wL  cv‡k  42947  

kwdKzj   44275   gvmy`,  5046 JCO   my‡e`vi  BDQye   43347   nvwej`vi  

Av³vi  51857  bv‡qK   bRi“j  52602   gwRei,  Ges  57146  mvBdzj−v‡K  

km ¿̄  Ae ’̄vq  †Kv`vj  †ejPv mn `vov‡bv  †`wL|  2/1  wgwb‡Ui  g‡a¨ my‡e`vi   

BDQye Avjx  Lv‡bi †bZ„‡Z¡   bv‡qK bRi“j  bv‡qK  51857 ,  52602 gwReyi  

G¨vgey‡j‡¤m   D‡V nmwcUv‡ji  w`‡K hvq| nvwej`vi  gvmy` bv‡qK   

40275,42947  kwdKzj,  43347  Av³vi,  57141  mvB ỳj cv‡q  †n‡U  

G¨vgey‡j‡¤mi  wcQ‡b   giPyqvixi w`‡K hvq|  26/2/09  mKv‡j   43347  

Av³vi, Rvbvq   MZ iv‡Z Zviv wWwR   Gi ¿̄x   mn Awdmvi‡`i  MbKei 

w`‡q‡Q|’ 
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P.W. 456 deposed-  

‘we‡KjÐ 5.15  wgt  GKRb  ‰mwbK‡K ivB‡dj  mn Gg, wU †M‡i‡R 

†h‡Z †`wL| Zvi  bv¤̂vi  56700  j¨vt  bvt bRi“j Bmjvg  5 wgwbU c‡i †m  

M¨v‡iR †_‡K  †ei n‡q  P‡j  hvq|  J C O †g‡Q  Avgi  i“‡g  hvB  we‡Kj  

6Uvq| wcQ‡b  GKwU Lvwj G¨v¤¦‡jÝ †`wL| Zvi cv‡k 43347 Av³vi  û‡mb‡K 

†`wL| JCO  5046 my‡e`vi  BDQye‡K  I  nvwe`vji Av³vi‡K  GK‡Î D‡ËwRZ 

†`wL| Zviv ewj‡Z‡Q  Awdmvi‡`i  jvk †Kv_vq wb‡e I wK Kwi‡e| 49075 

bv‡qK BDbyQ 52708 Aveyj  nvmvb‡K  †mLv‡b wPb‡Z cvwi|  my‡e`vi  BDQye  I  

Av³v‡ii †bZ„‡Z¡ we.wW Avi m`m¨iv giPyqvixi w`‡K hvq| Zviv e‡j‡Z‡Q| †mbv 

Awdmvi‡`i jvk MbKei w`‡Z n‡e|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 
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guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.167 Havilder 42947 Md. Shafiqul 

Islam. 

Trial court charged him for the offences under Sections 

302/201/382/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

P.W.38 JCO-Naib Subader Md. Moniruzzaman 

P.W.39 Sepoy Golam Kibria 

P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

P.W.93 Sepoy Md. Shahjahan Ahmed 

P.W.455 Havilder Md. Ashraf Ali 

P.W.456 JCO Subader Md. Aynul Hossain and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused Md. Abdul Kaium (C.S.-165) 

 At the time of hearing prosecution added the evidence of 

P.W.456 for consideration.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class on 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the Veranda. Afterwards he also heard firing and noise at 13 

and 36 Battalions and saw BDR personnel to run towards 

Darber Hall. Naik Subader Matin rushed towards them and 

informed of violence in Darber Hall. At about 11.00 A.M, from 

class room of RSU, he also came to see the 

condemner/appellant 42947 Habilder Shafiqul of RSU with 

Rifle and a pistol in front of RSU soldiers’ mess and 56700 

Nazrul Islam, 71297 of Md. Salim Miah of RSU to move 
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forward with Rifle. At evening he came to know that the BDR 

personnel killed many army officers. It was announced in the 

mike that none of the BDR personnel would remain in Barak 

and they were directed to take stand by the side of wall with 

arms and if any BDR personnel is found with empty hand they 

would be killed. He went to the west of RSU canteen. At about 

1.00 P.M, on the night following the day 25.02.2009, he came 

to see an ambulance to enter into RSU from the side of hospital 

and J.C.O. Subader Yousuf Ali to get down from the ambulance 

with arms and to direct all in a loud voice to come down. At his 

direction Naik Kaium (45596), Naik Nazrul (51857), Majibur 

Rahman (52602), J.C.O. Rafiqul (5259), Habilder Akter 

(43347), the condemner/appellant Safiqul (42947), Masud 

Iqbal (44274), Doud Ali (45199), Shahi Akter (52253) of RSU 

assembled there and joined with Yousuf.  Yousuf disclosed that 

they have killed 50/60 army officers and as such their dead 

bodies be graved to the west of the hospital and he ordered 

them to accompany him. Thereafter some of them in ambulance 

and some others on foot went to the side of the hospital. He 
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came to see to bury the dead bodies of army officers together 

beside mortuary.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 20.02.2011. His statement was computer composed and 

thereafter read over to him. Since 03.03.2009 he has been in 

Peelkhana. The case was lodged with Lalbag Police Station on 

28.02.2009. He was aware that investigation was going on. He 

cannot say whether his colleagues were taken to CID from 

Peelkhana and also cannot say whether I.O. had his office in 

Peelkhana. He did not go to the I.O. at his own accord. On 

25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On hearing firing sound 

he came out and on return back he made a direction. He did not 

depose before I.O. the name of the trainers and the trainees. On 

25.02.2009 he was at training building since 9.30 to 11.00 A.M. 

His residence was at J.C.O. mess. The commander of RSU was 

Egal Amin. He had communication over mobile with the 

commander. I.O. did not seize his mobile. He had no talk with 

the rebellions. He tried to protect the officers and to rescue 
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them. He was in the RSU building till evening. At that time 

trainer or the trainees did not accompany him. No BDR 

personnel came there till 11 A.M. He was with uniform. Until 

10.30 on the night he was in that building. At 10.30 he went to 

the side of canteen. Soldiers’ mess was 35 yard and canteen was 

50 yard away from RSU training building. He did not see any 

soldier in the canteen. There were three mango trees in front of 

canteen. There was no possibility to see all around therefrom 

but it was viewed from two sides. At 10.30 he did not find it 

convenient to go out. He did not know the presence of Home 

Minister. He did not depose before I.O the ambulance number. 

Mortuary was 3/ 4 kilometer away from RSU canteen towards 

West. He denied the suggestion that it was a foggy night. He 

had good relation with the accused during his service life. He 

had no opportunity to advice them since they were in aggrieved 

mood. He did not see wherefrom the dead bodies were taken 

and where they were buried. He was far behind the ambulance. 

He deposed in munity case. He denied the suggestion that he 

did not see the accused beside mortuary. He did not hear any 

announcement of leaving around three kilometer from Battalion 
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headquarter. He had no knowledge of the events on 26.02.2009. 

He denied the suggestion that since he had complicity to the 

occurrence he left Peelkhana crossing the wall instead of gate. 

He denied the suggestion that 4 witnesses deposed against him. 

He denied the suggestion that he gave incentive to the 

rebellions and that he did not identify any BDR personnel and 

that he deposed falsely. He also denied the suggestion that since 

he was not aware of the occurrence he did not depose within 

two years. He reiterated that he told of the occurrence to his 

commander. 

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of sainik Line. At 12 noon Habilder went to RSU 

quarter with arms and asked him why he did not take any arms. 

At 9 A.M. he heard firing. He remained on 5th floor. Naik 

Kaium called him by bad names for coming down. When he 

was coming down he came to see the condemner/ appellant 

Habilder Shafiqul, Akhter Ali, Masud Iqbal to go upwards. 

From 3rd floor he came to see number of BDR personnel. He 

also came to see Habilder Yousuf in front of them. There 
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remained an ambulance stand by. At 1.15 A.M.  Subedar 

Yousuf and Lance Naik Mojammel went out with ambulance. 

Naik Suybedar Rafiqul, Habilder Jakir, Naik Najrul, Naik Shahi 

Akhter, the condemner/appellant Habilder Shafiqul, 

Habilder Masud Iqbal, Habilder Akhter, Naik Kaium and Lance 

Naik Abed Ali followed the ambulance, Kaium was with spade 

in his hand and Zakir was with shovel. They went to the side of 

mortuary and buried the dead bodies of officers in mass grave. 

In cross-examination on behalf of the 

condemner/appellant he stated that he was in the bath room of 

2nd floor. He served with the condemner/appellant for five years 

in RSU. He denied the suggestion that Maj. Akram and 

Shafiqul were elsewhere. He saw pistol and granade in his 

hand. He denied the suggestion that the condemner/appellant 

was not at the place of occurrence and that he deposed falsely. 

He can’t say who went by ambulance and who went on foot.   

P.W.93 deposed that he was a runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 
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arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), Naik 

Kayum (45596), Mozzamel Hoque (53442) all of  RSU to come 

down. Yousuf Ali threatened them to come down from the 

Barak otherwise they would be shot. Coming down therefrom 

he came to see the condemner/appellant Habilder Safiqul 

(42947) to unlock the store of RSU and Naik Kayum to take 

‘®L¡c¡m, ®hmQ¡’ from the store and to get up in an ambulance. He 

also saw J.C.O. 5259 Naik Subader Rafiqul to stand on RSU. 

Subader Yousuf, Habilder Zakir, Naik Kayum and other 

soldiers took him to the ambulance at arms point and they all 

were dropped at BDR hospital. There he saw three vehicles 

with dead bodies. He also came to see to grave the dead bodies 

to the west of the mortuary. He identified J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, 43442 Mozammel, 5046 J.C.O. Subader Yousuf, 

51857 Naik Nazrul, 57146 Saidul Islam, 52253 Naik Sahi 
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Akter, 51668 Ohiduddin, 53109 Abed Ali, 46625 Rafiqul 

Alam, 51295 Joynal, 5259 Naik Subader Rafiqul, 43347 

Habilder Akter, the condemner/appellant 42947 Safiqul, 

44274 Habilder Masum Iqbal and 44190 Driver Ali Hussain to 

bury the dead bodies. 

In cross–examination on behalf of the 

condemner/appellant he stated that he deposed before the 

Magistrate on 11.11.2009. He denied the suggestion that he did 

not depose the name of the condemner/appellant before the 

Magistrate. He did not leave Peelkhana. He remained in 

Peelkhana hospital on 21.02.2009. He denied the suggestion 

that they were in the custody of police. He joined in the month 

of March. He did not go to the place of occurrence with any 

office. He came to RSU Line at 10.50 A.M. on 25.02.2009 and 

remained there till 12 noon. He was caught hold to bring him 

down from 4th floor. He denied the suggestion that he deposed 

falsely.  

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9.00 A.M. At 9.20 A.M. Sepoy Moyeen 

and Kajal entered into Darber with arms and Sepoy Moyeen 
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pointed arms towards DG. The officers who took seat beside 

DG, disarmed Moyeen. Kajal ran away. All the BDR personnel 

stood up shouting ‘S¡®N¡’. He came out to his unit and took 

shelter on 2nd floor of MT building. At 11A.M. he happened to 

see in front of RSU dinning hall the condemner/appellant 

Habilder 42947 Shafiqul with Pistol, JCO 4046 Yousuf Ali with 

SMG, 51077 Naik Obaidullah and 52826 Mahtab Ullah with 

Rifle and to make firing. At about 16.30 hours he also came to 

see 51077 Naik Obaidullah with Rifle in RSU field. On the night 

following the day 25.02.2009 at about 1 hour on hearing a hue 

and cry he came down and came to see beside the ambulance the 

condemner/appellant 42947 Shafiqul, 44275 Masud, 5046 JCO 

Subeder Yousuf, 43347 Habilder Akter, 51857 Naik Nazrul, 

52602 Majibor and 57146 Saifullah with arms along with spade, 

shovel. Afterwards he came to see 51857 Naik Nazrul, 52602 

Majibor and 57146 Saifullah under the leadership of Yousuf Ali 

to get up in the ambulance and proceeded towards hospital. 

40275 Habilder Masud, the condemner/ appellant 42947 

Shafiqul, 43347 Akter, 57141 Saidul also proceeded towards 

mortuary following the ambulance. On 26.02.2009 43347 Akter 
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informed him that they have graved together the army officers 

along with the wife of DG.  

In cross-examination on behalf of the 

condemner/appellant Habilder Shafiqul he stated that he deposed 

before I.O. on 09.04.2009 and 23.11.2009. He did not depose 

before I.O. on 09.04.2009 that he saw the rebellions with arms at 

11 A.M. and that the name of the accused whom he saw at 1 

hour on the night following the day 25.02.2009 and that to go to 

mortuary of the rebellions. He denied the suggestion that he 

deposed falsely.  

P.W. 456 deposed that on 25.02.2009 he was in office. At 

9.30 A.M. he heard firing from the side of Darbar. He came to 

know that there happened firing in Darbar. At 11 A.M. he came 

to see through window the condemner/appellant 42947 

Shafiqul infront of Sainik Mess.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before I.O firstly 

on 09.04.2009 and secondly on 22.02.2011. At the time of 

deposition none was present with him. Nobody pressed him to 

make deposition. He did not depose before I.O on 9.04.2009 that 
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he saw the condemner/appellant Shafiqul at 11.00 A.M. on 

25.02.2009.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.93 did not depose before him that he was the runner of 

Maj. Asad. He recorded his statement on 02.08.2009 and also 

recorded 161 statement on 11.11.2009. In 164 statement he did 

not refer the name of the appellant. In that statement he referred 

the name of the Mohiuddin and Joinal but they are neither 

witness nor accused. He denied the suggestion that he created 

the statement of P.W.93. He recorded the statement of P.W.38 

on 20.02.2011. P.W.38 was in Peelkhana from 03.03.2009 to 

12.07.2010. He denied the suggestion that he created his 

statement under undue influence. He recorded the statement of 

P.W455 on 09.04.2009. He did not depose before him the name 

of the condemner/appellant. He sent up the appellant in 1st C.S. 

He denied the suggestion that he did not find any evidence 

against the appellant at the time of submitting 1st C.S. and thus 

illegally recorded another statement of the same witness on 

23.02.2011 implicating the condemner/appellant. He recorded 
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the statement of P.W.456 on 09.04.2009 and in that statement 

there was no reference of the name of the condemner/appellant. 

He recorded the statement of that witness once again on 

22.02.2011. He denied the suggestion that he implicated the 

condemner/appellant purposely.  

The confessional statement of co-accused Md. Abdul 

Kaium (C.S.A.165) runs as under- 

“H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| 

bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ 

†jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g 

Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‡qK 

†gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt 

bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK bRi“j bx‡P 

†b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we wW Avi Av‡Q| 

my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ Pvq| nvwej`vi 

mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i †÷vig¨vb 

wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi BDmyd 

I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U 
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iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q 

G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© 

civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK 

Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei 

†Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q Ges Avgiv Kei †Luvov 

ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq Kei Lyuo‡Z mgq 

jv‡M|”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence of committing death of army officers as well as 

causing disappearance of evidence by way of mass-graving 

beside mortuary as it is evident from the evidence of 

prosecution witnesses as well as the confession of co-accused 

Md. Abdul Kaium (C.S. 165).  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 38,  63, 93, 455 and 456 are eye 

witnesses to that effect. P.W. 38 saw him with arms and to 

assemble unlawfully with others at R.S.U at about 1 A.M. on 

the night following the day 25.02.2009 and move beside 
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mortuary and to grave the dead bodies of army officers 

together.  His above testimony finds corroboration by other 

witnesses. P.Ws. 38, 63, 455, 456 saw him with arms in his 

active participation to the killing of army officers in furtherance 

of his common intention. All the P.Ws. identified him as 

member of RSU and with his badge No. there is no doubt to his 

identification. They all were examined on behalf of the 

condemner/appellant but could not embellish or shaken their 

testimonies. The confession of co-accused also finds support by 

evidence of above prosecution witnesses and thus it bears 

evidentiary value.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, disappearing of 

evidence and trial Court on proper appreciation of evidence on 

record rightly found him guilty of the offences and sentenced 

him accordingly and it does not warrant any interference. 

Consequently, he urges to accept the reference against the 
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condemner/appellant under section 302/201/149/34 of the Penal 

Code and to dismiss the Cr. Appeal filed on his behalf.   

Mr. Md. Mahfuj-Ul-Alam, the learned Advocate 

appearing on behalf of the condemner/appellant submits that all 

the P.Ws depose of participating the condemner/appellant in 

mass graving the dead bodies beside mortuary and none of them 

depose  of culpability of the condemner/appellant to any other 

offences. Moreover the evidence of all the P.Ws appears shaky 

and inspires no confidence. 

He further submits that admittedly P.W. 38 is a witness of 

supplementary C.S as he deposed before I.O on 20.02.2011 and 

on proper appreciation of his evidence it appears that he himself 

had participation in mass graving of the dead bodies of army 

officers beside mortuary and to get exemption from his above 

liability he deposed falsely as being tutored and thus his 

evidence can’t be relied upon.  P.W. 63 was on the 3rd floor of 

RSU Building. His claim of seeing the condemner/appellant at 1 

hour on the night to go to mortuary and mass-graving the dead 

bodies of army officers appears doubtful and unacceptable. His 

claim of seeing the accused with different articles also appears 
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unreliable and being tortured. P.W. 93 was in the Barak of RSU 

and he admitted in his cross-examination that he was on 3rd floor 

of the Barak and further admitted that mortuary was 500 hundred 

yards away from RSU and as such it appears that his claim of 

seeing therefrom the condemner/appellant to go to mortuary and 

participating in mass-graving can’t be relied upon. The 

testimony of both P.Ws. 455 and 456 do not bear any credibility. 

Both the P.Ws. deposed before I.O. twice. P.W. 455 admitted in 

his cross-examination on behalf of the condemner/appellant 

Habilder Shafiqul and others that he deposed before I.O. on 

09.04.2009 and 23.11.2009. He also admitted that he did not 

depose before I.O. on 09.04.2009 that he saw the rebellion with 

arms at 11.00 A.M and the name of the accused whom he saw at 

1 hour on the night following the day 25.02.2009 and that to go 

to mortuary of the rebellions on the night. P.W. 456 also 

admitted that he deposed before I.O. on 09.04.2009 and 2ndly on 

22.02.2011 and that he did not depose in his 1st statement i.e. on 

09.04.2009 that he saw the condemner/appellant beside 

ambulance. In view of the above facts it is apparent that both the 
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P.Ws. deposed as being tutored and their evidence finds no 

credibility.     

Mr. Md. Mahfuj-Ul-Alam also submits that no evidence 

appears from the above P.Ws that the condemner/appellant was a 

member of unlawful assembly to attain any common object or he 

played any role for prosecuting any common intention.  

Mr. Md. Mahfuj-Ul-Alam further submits that in 

examining the condemner/appellant the incriminating substance 

of the evidence of P.Ws. having not been drawn to the attention 

of the condemner/appellant the entire trial against the 

condemner/appellant has been vitiated. More so, the 

condemner/appellant has not identified by any witness in dock.  

Mr. Md. Mahfuj-Ul-Alam also submits that the confession 

of the co-accused Abdul Kaium (C.S. 165) finds no relevancy 

against the condemner/appellant Habilder Shafiqul Islam since 

he in his confession refers the accused merely, as ‘Habilder 

Shafiq’ and more so it bears no corroboration by any 

independent witness. 

Mr. Mahfuj-ul-Alam lastly submits that trial court having 

failed to assess and weigh the evidence on record erroneously 
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found him guilty of the offence and sentenced him illegally and 

it’s calls for due interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by the confessional statements of co-accused. 
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Co-accused Md. Abdul Kaium (C.S. 165) stated in his 

confessional statement– 

‘H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| bx‡P 

A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ †jvK PvB‡Q| bv 

†M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g Avwm| Avgvi mv‡_ 

nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‡qK †gvRv‡¤§j, wmcvnx kvnRvnvb, 

wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, 

my‡e`vi BDmyd, bv‡qK bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  

Rb A ¿̄avix we wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, 

†MwZ Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 63, 93, 455 

and 456 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.Ws. 38, 63, 455 and 456 saw him with arms and all 

other P.Ws. saw him to participate in mass-graving the dead 

bodies.  

P.W. 38 deposed-  

‘mÜ¨v c~‡e© Rvbv Rvwb nq we‡ ª̀vnx wewWAvi m`m¨iv A‡bK  †mbv 

Awdmvi‡K nZ¨v K‡i‡Q Ges gvB‡K cÖPvi nq wewWAvi m`m¨iv  †KD e¨viv‡K 

_vK‡Z cvi‡e bv| gat I Iqv‡ji cv‡k©  Ae ’̄vb wb‡Z e‡j A ¿̄ mn| †Kvb 

wewWAvi‡K Lvwj nv‡Z cvIqv †M‡j Zv‡`i †kl K‡i †`Iqv n‡e| Avwg RSU 

K¨vw›U‡bi cwðg cv‡k hvB| 25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  

GKwU G¨vgey‡jÝ RSU Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm 

my‡e`vi BDmye Avjx mk ¿̄ Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z 

e‡jb| ZLb Zvi Wv‡K mk ¿̄ Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK 

bRi“j,52602 gwReyi ingvb †R,wm,I 5259 iwdKzj, 43347 nvwej`vi 

Av³vi 42947 mwdKzj 44274 gvmy` BKevj,45199 `vD` Avjx 52253 kvnx 

Av³vi RSU mn mK‡j  BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 

Rb †mbv Awdmvi‡K nZ¨v K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z 

n‡e †m Rb¨ nmwcUv‡ji cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| 

†Zvgiv Avgvi m‡½ Pj| ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U 
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nvmcvZv‡ji cv‡k¦© hvq  Avwg gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei 

w`‡Z †`wL|’ 

P.W. 63 deposed-  

‘ivwÎ 9 Uvi w`‡K PxrKvi ïwb| Avwg 5g Zvjv Ae ’̄vb †bB| ZLb bv‡qK 

KvBqyg MvjvMvj K‡i bvgvi Rb¨ Avwg bvg‡Z _vK‡j nvwej`vi kwdKzj, Av³vi 

Avjx, gvmy` BKevj‡K Dc‡i DV‡Z †`wL| Avwg 3q Zvjvq ‡_‡K †`wL †ek wKQz 

wewWAvi m`m¨ Av‡Q| mvg‡b my‡e`vi BDmye Avjx `vov‡bv wQj| ZLb GKwU 

G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j 

G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi 

RvwKi| bv‡qK bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` 

BKevj nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z 

†`wL| KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 93 deposed-  

‘25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A¯¿avix wb‡q RSU †Z Av‡m| 

ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 44274 nvwej`vi 

BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j nK RSU mK‡j Zviv 

ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| BDQye Avjx e‡j jvBb †_‡K †b‡g 
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Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g †`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q 

RSU Gi Store Gi Zvjv Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q 

G¨v¤§y‡j‡Ý DVvq| JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z 

†`wL| my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K bvwg‡q 

†`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z 

ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL|’ 

P.W. 455 deposed-  

‘25/2/09  ivwÎ  1.00  NwUKvq †jvKR‡bi   WvKvWvwK  ï‡b  bx‡P  

†b‡g   Avwm|  ZLb  jvB‡bi  mvg‡b  G¨vgey‡j¤m  †`wL  cv‡k  42947  

kwdKzj   44275   gvmy`,  5046 JCO   my‡e`vi  BDQye   43347   nvwej`vi  

Av³vi  51857  bv‡qK   bRi“j  52602   gwRei,  Ges  57146  mvBdzj−v‡K  

km ¿̄  Ae ’̄vq  †Kv`vj  †ejPv mn `vov‡bv  †`wL|  2/1  wgwb‡Ui  g‡a¨ my‡e`vi   

BDQye Avjx  Lv‡bi †bZ„‡Z¡   bv‡qK bRi“j  bv‡qK  51857 ,  52602 gwReyi  

G¨vgey‡j‡¤m   D‡V nmwcUv‡ji  w`‡K hvq| nvwej`vi  gvmy` bv‡qK   40275, 

42947  kwdKzj,  43347  Av³vi,  57141  mvB ỳj cv‡q  †n‡U  

G¨vgey‡j‡¤mi  wcQ‡b   giPyqvixi w`‡K hvq|  26/2/09  mKv‡j   43347  

Av³vi, Rvbvq   MZ iv‡Z Zviv wWwR   Gi ¿̄x   mn Awdmvi‡`i  MbKei 

w`‡q‡Q|’ 

P.W. 456 deposed-  
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‘25Ð2Ð09 Zvwi‡L  11 Uvi mgq  Rvbvjv  w`‡q ‰mwbK  †g‡Qi  

mvg‡b  42947  kwdKzj‡K  ivB‡dj  wb‡q   `vov‡bv †`L‡Z  cvB|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearances of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.173 Sepoy/57146 Md. Saiful Islam. 
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Trial court charged him for the offences under Sections 

302/201/382/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.93 Sepoy Md. Shahjahan Ahmed and 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused-  

Sepoy Rubel Mia (C.S. 28) 

Naik Kaium (C.S. 165) 

Naik Najmul (C.S. 182)  

Prosecution at the time of placing evidence before us 

adduced the evidence of following witnesses for consideration 

against the condemner/appellant- 

P.W.39 Sepoy Golam Kibria,  

P.W.455 Havilder Md. Ashraf Ali  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 39 deposed that on 25.02.2009 he joined in Darber 

Hall at 8 A.M. Darber started at 9.00 A.M. At about 9.30 A.M. 

there happened a hue and cry in Darber Hall and every one was 

trying to take exit. At the increasing of firing he came out and 

went to Soldier Line of R.S.U.  Later on, he heard an 

announcement ‘¢h¢XBl fvB‡`i ®LE jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e 

AØH ®eJz k¡l L¡R AØH f¡Ju¡ hv‡e e¡ Zv‡K …¢m Ll¡ n‡ez’. Being afraid 

he went into a room on 5th floor. Firing was made pointing 

helicopter. Thereafter he came to his own Line. He took shelter 

under the cot. On the night he went to J.C.O’s. mess. There he 

found the rebellions with arms. They were firing off and on. He 

came there through RSU. He came to see Habilder Yousuf of 

36 Battalion with arms searching the M.T garage. Habildar 

Yousuf asked him of his arms. He claimed himself unwell. 

Habilder Yousuf took him at arms point in the Line of RSU. 

There he found some BDR personnel. Among them he 

identified Lance Naik Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and the condemner/appellant Saiful, they all were of 
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RSU. He was compelled to take stand beside them. Subader 

Yousuf took stand with arms in front of them. Naik Subader 

Torab, Habilder, Masud, Zakir, Naik Kayum were taking the 

people to down stair. Torab took him at gun point to the back 

side of hospital and in front of mortuary. There he found two 

trucks and a pick up. He also found Naik Ali Hussain and driver 

Sabuj to stand at a far distance. He noticed the vehicles with 

full of dead bodies. At the leadership of Subader Yousuf and 

Naik Subader Monoranjan, Habilder Zakir Masud, Rafiqul, 

Naik Bazlu, Shahi, Lance Naik Mozzamel were digging earth 

with ‘L¡c¡m, ®hmQ¡’. There he found many BDR personnel. Torab 

asked him to participate in digging earth. He disclosed that he 

was unwell and thus they allowed him to stand aside. At about 

4.30, A.M. at the leadership of Subader Yousuf, Habilder 

Masud Iqbal, Naik Subader Torab, Naik Subader Monoranjan, 

Habilder Yousuf, Naik Kayum hid 40/45 dead bodies under 

earth. Later on, he came back to RSU.  

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 21.11.2009 and Magistrate on 22.11.2009. His statements 
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were read over to him. He deposed before the Magistrate that he 

came out by crawling. Firstly he went to the quarter of 

Headmaster and then to his Barak. Headmaster’s quarter and 

Barak is side by side intervened by a road. He denied the 

suggestion that he did not go to the side of mortuary and that he 

did not see the accused on the date of occurrence. He denied the 

suggestion that he had his participation in the rebellion and that 

he deposed falsely.    

P.W.93 deposed that he was a runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  At that time Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), Naik 

Kayum (45596), Mozzamel Hoque (53442) all of RSU, call the 

soldiers to come down. Yousuf Ali threatened them to come 

down from the Barak otherwise they would be shot. Coming 
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down therefrom he came to see Habilder Safiqul (42947) to 

unlock the store of RSU and Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ 

from the store and to got up an ambulance. He also saw J.C.O. 

5259 Naik Subader Rafiqul to stand on RSU. Subader Yousuf, 

Habilder Zakir, Naik Kayum and another soldiers took him to 

the ambulance at arms point and they all were dropped at BDR 

hospital. There he came to see three vehicles of BDR with dead 

bodies. He also came to see digging ditch for graving the dead 

bodies. He came to see J.C.O. 4887 Torab Hussan, J.C.O. 5279 

Monoranjan, 49995 Zakir, 45596 Naik Kayum, 53442 

Mozammel, 5046 J.C.O. Subader Yousuf, 51857 Naik Nazrul, 

the condemner/appellant 57146 Saiful Islam, 52253 Naik 

Sahi Akter, 51668 Ohiduddin, 53109 Abed Ali, 46625 Rafiqul 

Alam, 51295 Joynal, 5259 Naik Subader Rafiqul, 43347 

Habilder Akter, 42947 Safiqul, 44274 Habilder Masum Iqbal 

and 44190 Driver Ali Hussain, all of RSU, to dig ditch and to 

grave the dead bodies. 

In cross-examination on behalf of the condemner/ 

appellant he stated that he deposed before Magistrate on 

11.11.2009. He denied the suggestion that before Magistrate he 
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did not refer the name of the condemner/appellant. He was in 

BDR hospital on 27.02.2009. On 27.02.2009 many other 

soldiers were in BDR hospital. He denied the suggestion that he 

was in police custody. He did not go to the place of occurrence 

with any officer. He came back to RSU Line at 10.50 A.M. and 

remained there till 12 noon. He denied the suggestion that he 

went at different places in Peelkhana on 25.02.2009. He was 

caught and taken to ground level from Line. He denied the 

suggestion that he had participation as rebellion and later on 

exempted as an accused for deposing falsely against the 

condemner/appellant and that he deposed falsely.   

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9.00 A.M. At 9.20 A.M. Sepoy Moyeen 

and Kajal entered into Darber with arms and Sepoy Moyeen 

pointed arms towards DG. The officers who took seat beside DG 

disarmed Moyeen. Kajal ran away. All the BDR personnel stood 

up shouting ‘Rv‡Mv’. He came out to his unit and took shelter on 

2nd floor of MT building. At 11.00 A.M. he happened to see in 

front of RSU dinning hall Habilder 42947 Shafiqul with Pistol, 

JCO 4046 Yousuf Ali with SMG, 51077 Naik Obaidullah and 
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52826 Mahtab Ullah with Rifle and to make firing along with 

others. At about 16.30 hours he further came to see 51077 Naik 

Obaidullah with Rifle in RSU field. On the night following the 

day 25.02.2009 at about 1 hour on hearing a hue and cry he 

came down and see beside the ambulance 42947 Shafiqul, 44275 

Masud, 5046 JCO Subeder Yousuf, 43347 Habilder Akter, 

51857 Naik Nazrul, 52602 Majibor and the 

condemner/appellant 57146 Saifullah with spade, shovel. 

Afterwards he came to see 51857 Naik Nazrul, 52602 Majibor 

and the condemner/appellant 57146 Saifullah under the 

leadership of Yousuf Ali to get up in the ambulance and to 

proceed towards hospital. 40275 Habilder Masud, 42947 

Shafiqul, 43347 Akter, 57141 Saidul also proceeded towards 

mortuary following the ambulance. On 26.02.2009 43347 Akter 

informed him that they have graved together the army officers 

along with the wife of DG.  

In cross-examination on behalf of the condemner/ 

appellant he stated that I.O. asked him on 09.04.2009 and 

23.02.2011. He denied the suggestion that he concealed 

information from I.O. His deposition as recorded on 09.04.2009 
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was read over to him. He did not depose on 09.04.2009 that at 

about 11 A.M. the rebellions were with arms. He further stated 

that he did not depose on 09.04.2009 the name of BDR 

personnel whom he found at about 1 hour on the night following 

the day 25.02.2009. He also did not depose before the I.O. on 

09.04.2009 as of going to mortuary of the rebellions. He also did 

not depose on 09.04.2009 that Akhter told that they graved the 

dead body of army officers together with that of wife of D.G. On 

26.02.2009 at about 9.30 A.M. he left Peelkhana.   

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he denied 

the suggestion that P.W.455 did not depose the name of the 

appellant in his 161 statement and that he implicated him in C.S. 

without any evidence. P.W.455 also made another statement on 

23.02.2011. Two statements were separate. P.W.39 also made 

two statements. He made two 164 statements on 22.11.2009 and 

161 statement on 21.11.2009. He denied the suggestion that the 

statement on 22.11.2009 does not support the statement dated 

21.11.2009. P.W.93 made 161 statement on 02.08.2009 and 164 
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statement on 11.11.2009. He did not make any reference of the 

appellant in his 164 statement. 

The confessional statement of co-accused Sepoy Rubel 

Meah runs as under- 

“Na 24/2/09 Cw a¡¢lM B¢j A¢gp l¡e¡l ¢qp¡−h c¤f¤l 2 V¡ ®b−L 

25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 

fkÑ¿¹ ¢XE¢V b¡L−mJ B¢j pL¡m 7.30 ¢j¢e−Vl pju Q−m k¡Cz 

25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 

N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢LzqW¡v 9.30 ¢j¢e−Vl ¢c−L 

…m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 O¾V¡ m¤¢L−u ®b−L f−l 

e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ c¡y¢s−u B−Rz a¡−cl 

j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ BqÇjc, q¡¢hmc¡l 

q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, ¢pf¡q£ p¡Cg¥m, 

e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l q¡−a ®L¡e AÙ» ¢Rm 

e¡z Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ 

AÙ»pq ®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a 

EW¡C−m Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 

2 V¡ jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl 

pq¡ua¡u N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql 

e¡−uL p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j 

HL¢V JuÉ¡l ®mp ®c−M¢Rz hÉ¡l¡−L ¢g−l ¢pf¡q£ Bma¡−gl Lb¡ja B¢j 

®cJu¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 
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The Confessional Statement of co-accused Md. Abdul 

Kaium runs as under- 

 

“16/02/09 Bs Zvwi‡L Avgv‡K RSU w`bvRcyi †Rvb n‡Z XvKv †Rv‡b 

Avbv nq| 21/02/09 Zvwi‡L wWDwU †k‡l e¨vivK-G Ae ’̄vb Kwi| mKvj 

8.30 w`‡K RSU bv‡qK Rvnv½xi †gvevB‡j nvwej`vi †gRi gvmy` 

BKevj‡K Rvbvq †h, 24 e¨vUvwjqv‡b cyivZb wewìs Gi wmwoi bx‡P `vex 

`vIqv wbqv wjd‡jU jvMv‡bv n‡q‡Q| Avwg gvmy` BKev‡ji Kv‡Q wQjvg 

e‡j LeiUv Rvb‡Z cvwi| gvmy` BKevj †dv‡b wmwbqi †RwmI †K Rvbvq 

Ges †LvR Lei wb‡Z iIbv ‡`q| Avwg Ab¨vb¨ Gd.Gm.-†`i mv‡_ Ab¨ 

w`‡K †ei n‡q hvB| Avwg nv‡Z bv‡Z wKQy cvB bvB Z‡e nvwej`vi gvmy` 

BKevj wjd‡jU cvBqvwQj| H w`b weKvj wZbUvi w`‡K †Rvb KgvÛvi 

wjd‡jU Zy‡j wb‡q Avmvi Rb¨ Avgv‡`i ab¨ev` Rvbvb| 24/02/09 G 

cÖavbgš¿xi AvMgb Dcj‡¶¨ mKvj Abygvb 6.30 n‡Z Avgvi wWDwU ïi“ 

nq m`i Awd‡mi mvg‡bi †iv‡Wi Dci| cÖavbgš¿x hvevi ciI Avwg 3 Uv 

ch©š— wWDwU Kwi| c‡i H w`b ivZ 12 Uv n‡Z 25/02/09 ZvwiL †fvi 

6 Uv ch©š— Avwg G-we eK 13 I 36 e¨vUvwjqb †KvZ/g¨vMvwR‡b wWDwU 

Kwi| GKRb †gRi ZLb wWDwU‡Z wQj| Zv Avwg nvwej`vi gvmy` 

BKevj‡K RvbvB| 25/02/09 ZvwiL mKvj 06 Uvq Avwg nvwej`vi 

`vD`‡K `vwqZ¡ eySvBqv †`B| Avwg e¨viv‡K wd‡i Avwm| nvwej`vi gvmy` 

BKevj Avgv‡K †i÷ Ki‡Z e‡j| Kvib Avwg iv‡Z wWDwU KwiqvwQ| Avwg 

†Mvmj K‡i 5 Zjvq Avwm Avgvi wU.G wej wjL‡Z _vwK| Abygvb 9.30 

Gi w`‡K `ievi n‡ji w`K n‡Z K‡qK ivDÛ ¸wji kã ïwb| eviv›`vq 

†ei n‡q †`wL eû we wW Avi wPjv cvjv K‡i ¯̂ ¯̂ e¨vUvwjqv‡bi w`‡K 

†`ŠovBqv AvmZv‡Q| 10/15 wgwbU ci PZyw ©̀‡K ¸wji kã ïwb| Avwg 
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e¨viv‡Ki †d¬v‡i wbivcËvi Rb¨ ïBq¨v cwo| 2-2
1
2 N›Uv †K‡U hvq| 

gvB‡K †NvlYv Kiv nq †Kvb †ivK we wW Avi- Gi †cvlvK Qvov _vK‡j 

¸wj Kiv n‡e Ges mevB‡K A ¿̄ wb‡Z e‡j| ỳcyi 1 Uvi w`‡K Lvbv †L‡q 

Avwg Avevi 5 Zjvq D‡V hvB| gvBwKs ï‡b Avwg BDwbdg© c‡o †bB| 

e¨viv‡K ZLb 50/60 Rb RSU wQj| `ievi nj ‡_‡K me RSU 

e¨viv‡K P‡j Av‡m| H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi 

w`‡K nvwej`vi gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi 

†jvK Pv‡”Q| bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei 

†Luvovi Rb¨ †jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z 

bx‡P ‡b‡g Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt 

bv‰hK †gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx 

Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK 

bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we wW 

Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ Pvq| 

nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| 

my‡e`vi BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, 

bRi“j, kvnx Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| 

evKxiv †n‡U iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| 

Avgv‡`i‡K wb‡q G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 

3/4  Rb BDwbdg© civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb 

U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| 

cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q 

Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq 

Kei Lyuo‡Z mgq jv‡M| 26/02/09 ZvwiL †fvi 4 Uvq Kei †Lvov †kl 
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nh| Kei †Lvovi mgq GKRb we wW Avi Z`viwK K‡i| Av‡k cv‡k 

mk ¿̄ wewWAvi wQj| Zvici Mvox n‡Z jvk Ke‡i bvgv‡bv ïi“ Kwi| 

Avwg Avi bv‡qK Iev‡q ỳi Ke‡ii bx‡P wQjvg| cÖ_g jvkwU bvgv‡bvi 

mgq GKRb Dci †_‡K e‡j GUv wWwRi jvk| Avwg Avi Iev‡q ỳi jvkwU 

Ke‡i ivwL| 3/4 Rb GK GKwU jvk Mvox n‡Z bvgvBqv Avgv‡`i Kv‡Q 

Av‡b Avi Avwg Avi Iev‡q ỳi Zv M‡Z© ivwL| Gfv‡e Abygvb 35 wU jvk 

bvgvB| Gici Avgiv mevB wg‡j gvwU Pvcv †`B| me jvk GB Ke‡i bv 

nIqvq wcK Avc jvk mn 13 e¨vUvwjqv‡bi w`‡K hvq, mv‡_ A ¿̄avix we 

wW Avi hvq| gvwU Pvcv †kl K‡i Avwg K¬vš— n‡q e¨viv‡K wd‡i hvB| 

Avwg nvwej`vi gvmy` BKevj‡K e¨viv‡Ki PviZjvq mRvM cvB| Zv‡K 

ewj gvwU Pvcv cy‡ivcywi †kl nq bvB Ges Zv‡K †jvKRb wb‡h evKx KvR 

mvi‡Z ewj| Avwg Zvici †Mvmj K‡i weQvbvq ï‡q _vwK| ỳcyi 2 Uvi 

w`‡K ïwb †mbvevwnbx wcjLvbv Avµgb Ki‡e| ZLb Avwg 2.30 Uvi w`‡K 

†RwmI †g‡mi cvk w`‡q †`Iqvj UcKvBqv cvjvBqv hvB| †`Iqvj 

UcKv‡bvi Av‡M Avwg BDwbdg© Ly‡j †dwj| Avgvi BDwbd‡g©i bx‡P GKwU 

mvU© I jyw½ cov wQj| †ewiev‡ai Dci Ryby bv‡gi e¨w³i evmvq GKivZ 

_vwK| †mLvb n‡Z evjyP‡i AvZ¥‡Mvcb K‡i _vwK| miKv‡ii ‡NvlYvq 

01/03/09 G Avwg wcjLvbvq Avwm| c‡i 20/03/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq| GB Avgvi Revbe›`x|” 

The confessional statement of co-accused Naik Md. 

Nazrul Islam runs as under- 

“Avwg 1988 m‡b ‰mwbK wn‡m‡e †hvM`vb Kwi| 2006 mb bv‡qK 

wn‡m‡e cª‡gvkb cvB| 29/8/06 Zvs e`jx n‡q XvKv wewW,Avi m`i 

`dZ‡i RSU UNIT G bvnU Mv‡W©i MvW© KgvÛvi wn‡m‡e KvR Kwi| 

Gi ci bv‡qK c‡` c‡`vbœwZ cvB| MZ 25-2-09 Bs ivZ Abygvb †cv‡b 

1 Uvq  Avgv‡K  nvwej`vi Av³vi Nyg †_‡K †W‡K  †Zv‡j Ges bx‡P †h‡Z 
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ej‡j bx‡P hvB| bx‡P Avmvi mv‡_ mv‡_ wKQy A ¿̄avix †jvKRb †`L‡Z 

cvB | Gi Av‡M 24-2-09 Zvs mKvj 8Uvq cªavbgš¿xi c¨v‡i‡W hvB| 

mKvj 10Uvi ci G‡m cªwZ‡fvR  †L‡q 12 Uv n‡Z m‡Ü¨v 6 Uv ch©šZ 

†M‡U wWDwU Kwi| 6 Uvi mgq  Avgvi i“‡g  †i÷ wb‡Z P‡j hvB| iv‡Z 

Lvevi LvB| Gici w`b 25-2-09 Zvs mKvj 6Uv n‡Z ỳcyi 12Uv ch©šZ 

wWDwU Ki‡Z †MB‡U hvB| wKš‘  mKvj 8 Uvq nvwej`vi Av³vi Gi 

†bZ„‡Z¡ BDwb‡Ui Awdmvi e¨wZZ `iev‡i mevB hvq| 8.45 wg. Gme 

Awdmviiv `ievi n‡j hvq| 9.00 Uvq `ievi ïi“ nq|  9.20 Uvi w`‡K 

`ievi n‡j †Mvjgvj ïi“ nq| ¸wji kãI Gici ïb‡Z cvB | Pviw`‡K 

QyUvQywU ïi“ n‡j Avwg  †MU eÜ K‡i Abygvb  9.30 Uvi w`‡K e¨viv‡K 

P‡j hvB|  †mLv‡bB Ae ’̄vb Kwi| e¨viv‡K wQjvg my‡e`vi mvB ỳj nK, 

nvwej`vi cvjvg,  nvwet Rmxg, bv‡qK  †gwW‡Kj mnKvix Avey  Rv‡ni, 

bv‡qK Avjg ivwee, Avwg, j¨vÝ bv‡qK mnKvix Avnmvb, wmcvnx ZKw`i 

| Avgiv ¸wji f‡q  †d¬v‡i ï‡q  _vwK| mvivw`b Lvevi †L‡q ïay †ei 

n‡qwQ G‡K G‡K| Avi †Kv‡bv KvR Kwiwb| Gici  e¨viv‡KB Ae ’̄vb 

Kwi| GK ch©v‡q Nywg‡q hvB| ivZ Abygvb 1Uvq nvwej`vi Av³vi ‡W‡K  

Avgv‡K bx‡P wb‡q hvq|  bx‡P †h‡q 7/8 Rb‡K †`L‡Z cvB| Zv‡`i g‡a¨ 

bv‡qK KvBqyg bv‡qK  Rqbvj, bv‡qK †gveviK, wmcvnx mvBdzj wmcvnx 

†Mvjvg wKeixqv‡K wPwb| evKx‡`i  wPwbbv| Avgv‡`i Pvicv‡k A ¿̄avix 

†jv‡Kiv G‡m ùvovq | Zv‡`i‡K wPwb bv| Ab¨ BDwb‡Ui †jvK Zviv | 

Zv‡`i gyL Kvco w`‡q evav wQj| Avgv‡`i ỳB /wZb Rb‡K A ¿̄avixiv 

Mvox‡Z Zz‡j wb‡q hvq| Avgv‡`i evKx‡`i†K  A ¿̄avixiv gyPz©qvix‡Z 

nuvwU‡q wb‡q Av‡m| ILv‡b 1.15 Uvi w`‡K †cuŠ‡Q †`wL wKQy‡jvK MZ© 

Luyo‡Q| AcwiwPZ wmcvnxiv MZ© L~uowQj Avgv‡`i‡K I‡`i mv‡_ Ask MªnY 

Ki‡Z e‡j| Avgv‡`i g‡a¨ A‡bK †jvK‡`i †Mvj‡g‡j Ae ’̄vi g‡a¨  

A‡b‡KB  MZ© Ly‡owQj | Avwg MZ© LyowQjvg bv e‡j wewWAvi †cvkvK 

cwiwnZ A ¿̄avix GK my‡e`vi KvgvÛvi Avgvi w`‡K A ¿̄ ZvK K‡i MZ© 

Luyo‡Z wb‡ ©̀k †`q| MZ© †Lvov †kl n‡j Mvox n‡Z jvk bvgv‡bv ïi“ 
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K‡i| Avgv‡K Mvoxi  wbKU ùvov‡Z e‡j Avwg †mB `vwqZ¡ cvjb Kwi|  

GKUv jvk  bvgv‡j †mUv gnvcwiPvjK mv‡ne Gi jvk e‡j Rvb‡Z cvwi| 

Ab¨‡`i w`‡q jvk ¸‡jv bvgv‡bv nq| 38 Uvi g‡Zv  jvk ivLvi ci evKx 

jvk wKQy Kivi Av‡M Avgvi kixi Lye Lvivc jvM‡j Avwg †nu‡U e¨viv‡K 

P‡j hvB mKv‡ji w`‡K| Gici dR‡ii bvgvR cwo| bv¯Zv Kwi †g‡m 

†h‡q| Zvici e¨viv‡K hvB| we‡Kj 4 Uvi w`‡K  ïbjvg †mbvevwnbx 

BDR CAMP Avµgb Ki‡e| ï‡b mevi cvwj‡q  hvIqv  ‡`‡L AvwgI 

†RwmI †g‡mi cvk w`‡q Iqvj UcwK‡q †ei n‡q cvwj‡q †gvnv¤§`cyi  ~̀i 

m¤úKx©q AvZ¥x‡qi evmvq Ae ’̄vb  Kwi miKvix †Nvlbv g‡Z  Avevi 

BDR m`i `dZ‡i wd‡i Avwm|  GB Avgvi e³e¨|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant assembled 

together with other rebellions and took away arms by breaking 

kote and magazine and actively participated to the occurrence 

in committing death of army officers as well as causing 

disappearance of evidence by way of mass-graving beside 

mortray as it is evident from the evidence of prosecution 

witnesses as well as the confessional statements of co-accused 

Abdul Kaium (C.S. 165), Naik Najmul (C.S. 182) and Sepoy 

Rubel Mia (C.S. 28).  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 39, 93, 455 have made 

corroborative statement to effect.  They all saw the 

condemner/appellant to assemble unlawfully with others at 

RSU at about 12.30 A.M. on the night following the day 
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25.02.2009 and move beside mortrary and to grave dead bodies 

of army officers. P.W. 39 identified him as of RSU and P.Ws. 

93 and 455 identified him with his badge No. P.W. 455 saw 

him with arms in his active participation to the killing of army 

officers in furtherance of his common intention. They all were 

cross-examined on behalf of the condemner/appellant but could 

not embellish or shaken their testimonies. The confession of co-

accused also finds support by evidence of above prosecution 

witnesses and thus it bears evidentiary value. 

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and to dismiss the 

Cr. Appeal filed on his behalf.   
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Mr. Md. Mahfujul Alam, the learned Advocate appearing 

on behalf of the condemner/appellant submits that the evidence 

of P.W. 39 is vague and unspecified. He did not mention the 

regiment number of the condemner/appellant. There were five 

BDR personnel named Saiful. So without regiment number the 

condemner/appellant can’t be said to be identified properly. He 

deposed before the I.O. and Magistrate on different dates on 

21.02.2009 and 22.02.2009. P.W. 654, the investigation officer 

admitted in his cross-examination- ‘mv¶x †Mvjvg wKewiqv (P.W. 39) 

2Uv Revbe›`x K‡i| 22.11.2009 Avmvgxi bvg D‡j−L K‡i bvB|’ His 

evidence apparently appears tortured. The evidence of P.W. 93 

also inspires no confidence. From his deposition it appears that 

he himself was a perpetrator and he deposed falsely to get 

himself exempted as an accused. The evidence of P.W. 455 

similarly appears tortured and lacks credibility.  He also admits 

in his cross-examination that he deposed before I.O. on 

09.04.2009 and 23.02.2011. He admitted in his cross-

examination that he did not depose before I.O. on 09.04.2009 

that the name of the rebellions whom he saw at 1 hour on the 

night and also the rebellions to go to mortuary. P.W. 654, the 
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investigation officer also admitted in his cross-examination that 

P.W. 455 did not refer the name of the condemner/appellant 

Saiful in his 161 statement on 09.04.2009. He further admitted 

that P.W. 455 made two statements and his above statements- 

‘2Uv Revbe›`x 2 iK‡gi|’ 

Mr. Md. Mahfujul Alam further submits that the 

confession of co-accused having not corroborated by any 

independent witness, it can’t be considered as evidence against 

the condemner/appellant.   

Mr. Mahfuj-ul-Alam lastly submits that trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offence and sentenced him illegally and 

it’s calls for due interference and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and   disappearance of evidence finds 

corroboration by the confessional statements of co-accused. 

Co-accused Sepoy Rubel Miah (C.S. 28) stated in his 

confessional statement-  

 “25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 

N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢LzqW¡v 9.30 ¢j¢e−Vl ¢c−L 

…m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 O¾V¡ m¤¢L−u ®b−L f−l 

e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ c¡y¢s−u B−Rz a¡−cl 

j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ BqÇjc, q¡¢hmc¡l 

q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, ¢pf¡q£ p¡Cg¥m, 
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e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l q¡−a ®L¡e AÙ» ¢Rm 

e¡z Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ 

AÙ»pq ®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a 

EW¡C−m Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 

2 V¡ jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl 

pq¡ua¡u N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz” 

Co-accused Md. Abdul Kaium stated in his 

confessional statement- 

“H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| 

bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ 

†jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g 

Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‰hK 

†gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt 

bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK bRi“j bx‡P 

†b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we wW Avi Av‡Q| 

my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ Pvq| nvwej`vi 

mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i †÷vig¨vb 

wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi BDmyd 

I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U 

iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q 

G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© 

civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK 

Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei 



 

 

3687 

†Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q Ges Avgiv Kei †Luvov 

ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq Kei Lyuo‡Z mgq 

jv‡M|” 

Co-accused Naik Md. Nazrul Islam stated in his 

confessional statement- 

“ivZ Abygvb 1Uvq nvwej`vi Av³vi ‡W‡K  Avgv‡K bx‡P wb‡q hvq|  

bx‡P †h‡q 7/8 Rb‡K †`L‡Z cvB| Zv‡`i g‡a¨ bv‡qK KvBqyg bv‡qK  

Rqbvj, bv‡qK †gveviK, wmcvnx mvBdzj wmcvnx †Mvjvg wKeixqv‡K wPwb| 

evKx‡`i  wPwbbv| Avgv‡`i Pvicv‡k A ¿̄avix †jv‡Kiv G‡m ùvovq | 

Zv‡`i‡K wPwb bv| Ab¨ BDwb‡Ui †jvK Zviv | Zv‡`i gyL Kvco w`‡q 

evav wQj| Avgv‡`i ỳB /wZb Rb‡K A ¿̄avixiv Mvox‡Z Zz‡j wb‡q hvq| 

Avgv‡`i evKx‡`i†K  A ¿̄avixiv gyPz©qvix‡Z nuvwU‡q wb‡q Av‡m| ILv‡b 

1.15 Uvi w`‡K †cuŠ‡Q †`wL wKQy‡jvK MZ© Luyo‡Q|” 

 The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39, 93 and 455 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 455 saw him with arms and all other P.Ws. saw him 

to participate in mass-graving the dead bodies.  

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi|’ 

P.W. 93 deposed-  

‘Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z ïay jvk| giPzqvixi 

cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i jvk ¸g Ki‡Z 

ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL Zviv n‡jb 

JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 45596 

bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 bv‡qK 
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bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 455 deposed-  

‘25/2/09  ivwÎ  1.00  NwUKvq †jvKR‡bi   WvKvWvwK  ï‡b  bx‡P  

†b‡g   Avwm|  ZLb  jvB‡bi  mvg‡b  G¨vgey‡j¤m  †`wL  cv‡k  42947  

kwdKzj   44275   gvmy`,  5046 JCO   my‡e`vi  BDQye   43347   nvwej`vi  

Av³vi  51857  bv‡qK   bRi“j  52602   gwRei,  Ges  57146  p¡Cg¥m  

km ¿̄  Ae ’̄vq  †Kv`vj  †ejPv mn `vov‡bv  †`wL|  2/1  wgwb‡Ui  g‡a¨ my‡e`vi   

BDQye Avjx  Lv‡bi †bZ„‡Z¡   bv‡qK bRi“j  bv‡qK  51857 ,  52602 gwReyi  

G¨vgey‡j‡¤m   D‡V nmwcUv‡ji  w`‡K hvq| nvwej`vi  gvmy` bv‡qK   40275, 

42947  kwdKzj,  43347  Av³vi,  57141  mvB ỳj cv‡q  †n‡U  

G¨vgey‡j‡¤mi  wcQ‡b   giPyqvixi w`‡K hvq|  26/2/09  mKv‡j   43347  

Av³vi, Rvbvq   MZ iv‡Z Zviv wWwR   Gi ¿̄x   mn Awdmvi‡`i  MbKei 

w`‡q‡Q|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification. 

C.S. Accused No.178 Havilder/Madical Asstt./34227 

Md. Abul Bashar.  

Trial court charged him for the offences under Sections 

302/114/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 
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 P.W.1 Novojoty Khisha 

 P.W. 43 Havilder Md. Selim Sarwar 

 P.W.86 Medical Asstt. Naik Md. Shahjahan Miah 

 P.W.333 Md. Moazzem Hossain, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.423 Sepoy Sheikh Rasel  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.43 deposed that he joined in the BDR on 22.02.1997 

and joined in the hospital in 2005. On 25.02.2009 at about 7.30 

A.M he came to BDR hospital. He went to Darber. When 

Darber was going on, at the call ‘Rv‡Mv’, he along with all others 

stood up. There happened firing sound in Darber. On coming 

out from Darber he came to see BDR personnel to make firing. 
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He saw Subader Ramendra with S.M.G at 1.30 P.M. He found 

Sepoy Muslem with arms. On 25.02.2009 at about 1.30 driver 

Sabuj asked him of three dead bodies in his ambulance and 

enquired what he would do. Two dead bodies were of civilian 

and one of BDR. He identified Sepoy Safiqul with video 

footage. On 25.02.009 at evening Naik Subader Torab Hussain 

phoned the condemner/appellant Habilder Basher. The 

condemner/appellant Habilder Basher picked up Sepoy 

Thaimong Marmar, Sepoy Shahadat, Sepoy Sohel Rana, Rabiul 

Islam, Sepoy Rajib, Shah Alam, Rezaul Islam from Barak and 

took them to Darber. They picked up in the truck 8 dead bodies 

including the dead body of DG and DDG from inside and 

outside of Darber.  

No cross-examination was made on behalf of the 

condemner/appellant.  

P.W.86 deposed that on 25.02.2009 he went to hospital 

for medicine of Maj. Mokbul. He heard firing at 9.30 A.M. He 

also came to see injured persons were coming to hospital. He 

devoted himself for their treatment. At about 10.30 A.M. he 

came to see 51932 Lance Naik Manik at I.C.U being injured. At 
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that time he also came to see the condemner/appellant. At that 

time 54561 Lance Naik Anwarul Islam entered into I.C.U with 

pistol. He felt unwell and was taken to I.C.U. On 26.02.2009 at 

2.30 P.M he saw many people. He also saw the 

condemner/appellant Abul Bashar with arms. 

No cross-examination was made on behalf of 

condemner/appellant.  

P.W.333 deposed that he recorded the confessional 

statement of the condemner/appellant in compliance with the 

provisions of Section 164 of the Code of Criminal Procedure. He 

identified the statement exhibit 393 and his signatures 393/1 

series.  

In cross-examination on behalf of the 

condemner/appellant he stated that he did not ask the 

condemner/appellant how long he was on remand. He denied the 

suggestion that he recorded the confessional statement of the 

condemner/appellant Bashar and Uttam Barua together. He 

denied the suggestion that the condemner/appellant did not make 

any confession. 
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P.W.423 deposed that on 25.02.2009 he was on duty at 

BDR hospital. He heard therefrom firing in Darber. At 15.00 

hours a soldier with arms called him and picked him up in a pick 

up along with other two persons. By the pickup he went in front 

of Darber. At about 15.30 he came to see J.C.O 4887 Torab Ali, 

the condemner/appellant 34227 Bashar to talk with armed 

soldiers in front of Darber. To the west of Darber Hall he found 

some soldiers picking up dead bodies on the truck. Torab 

encouraged him to pickup dead bodies. Seeing the dead bodies 

he became ill and took seat thereon. Sweeper Ibrahim 10094 

went to pick-up the dead bodies. He came to see 79975 Rezaul, 

79963 Rajib, 80025 Marma, 80062 Sohel Rana, 80208 Shahadat, 

80291 Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead bodies on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead bodies were lying. Truck 

proceeded to the East side of Darber. Afterwards he came back 

to Barak.  
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In cross-examination on behalf of the condemner/ 

appellant he stated that he came to Peelkhana on 25.02.2009. He 

deposed before I.O on 17.02.2009. He deposed before the I.O 

that on hearing firing sound he hid himself on the 2nd floor of 

sainik Line. He took his meal at ground floor. Subedar Hashim 

called him. Hashim was the ward Master of hospital. He did not 

run away. Hashim Uddin directed him to go with them, but he 

did not go. He did not dare to go with them. He denied the 

suggestion he had his implication with killing and graving the 

dead bodies. He denied the suggestion that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.05.2009 and took him on 

remand for 7 days. He denied the suggestion that the appellant 

was taken in TFI, CID and RAB and obtained 164 statement 

under coercion.  

The Confessional Statement of the Havilder Md. Abul 
Bashar runs as under- 

“A¡¢j 1977 p¡m HCQ, Hp, ¢p, f¡n Ll 16/06/1978 p¡m e¡u¡M¡m£ 

®Sm¡ qa ¢h¢XA¡l ®k¡Nc¡e L¢lz A¡¢j ¢h¢iæ ®Sm¡u Q¡L¥l£ L¢lz Q–NË¡jl 

l¡ua¥m C‹a ®VÊ¢ew ®p¾V¡l qa Na hvpl ®VÊ¢ew ®eu¡l SeÉ Y¡L¡u A¡¢pz 

¢h¢XA¡l q¡pf¡a¡m °p¢eL hÉ¡l¡Ll 3u am¡u b¡La¡jz 24/02/09 a¡¢lM 
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fÐd¡ej¿»£l p¡m¡j£ fÉ¡lX ¢Rm¡j e¡z ®jp hs M¡e¡ M¡Cz 24/02/09 a¡¢lM 

l¡a 8V¡ ®bL 25/02/09 pL¡m fkÑ¿¹ A¡¢j ¢h¢XA¡l q¡pf¡a¡m ¢V ¢h A¡C 

®pLne Ju¡XÑ CeQ¡SÑ ¢qph ¢XE¢V Ll pL¡m 8.30 ¢j¢eVl ¢cL e¡uL 

S¡q¡‰£l ®j¢XLÉ¡m H¢pp ®V¾Vl ¢eLV flhaÑ£ ¢XE¢V Ll¡l SeÉ c¡¢uaÅi¡l 

qÙ¹al L¢lu¡ A¡¢j ¢eS hÉ¡l¡L ¢gl k¡Cz pL¡m 10V¡ ®bL A¡j¡l ®VÊX 

®L¡pÑl LÓ¡p ¢Rm ¢hd¡u A¡¢j clh¡l qml fÉ¡lX k¡C e¡Cz A¡¢j LÓ¡p 

k¡Ju¡l fÐÙ¹¤¢a ®eJu¡l L¡m pL¡m 9.30 ¢j¢eVl ¢cL Qa¥¢cÑL …¢ml 

A¡Ju¡S ö¢e Hhw p¡b p¡b ®c¢M A¡j¡cl hÉ¡l¡Ll p¡je LuLSe j¤M 

L¡fs h¡d¡ ¢h¢XA¡l pcpÉ AÙ» q¡a g¡yL¡ …¢m Lla Lla hÉ¡l¡Ll p¡je 

A¡p Hhw EµQül hm ph¡C h¡Cl A¡p iu e¡C, ph¡C ®L¡a k¡J, AÙ» e¡J, 

AeL aMe h¡¢ql qu k¡uz A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u q¡pf¡a¡ml Hj 

A¡C l¦j ®c±ys Qm k¡C Hhw ®pM¡e ¢Nu Help! Help! hm ¢QvL¡l öl¦ 

L¢lz A¡¢j ¢X Hj J p¡qhl clS¡ M¤m X¡x A¡jS¡c p¡qh X¡x S¡¢qc 

A¡pl¡g (¢p¢im) J X¡x A¡h¤ a¡ql A¡p¡c¤‹¡j¡eL ®cMa f¡Cz 

25/02/2009 a¡¢lM c¤f¤l p¡s ¢aeV¡l pju A¡¢j Hj A¡C l¦j ¢Rm¡jz 

l¦j ®V¢mg¡e ®hS EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®bL e¡uL p¤hc¡l 

®j¢XLÉ¡m pqL¡l£ ®a¡l¡h A¡m£ A¡j¡L 10Se ¢h¢V¢V °p¢eL pq clh¡l q-

m â¦a k¡Ju¡l SeÉ A¡cn Llez A¡¢j Hj A¡C l¦j ®LE e¡C hmm ¢a¢e 

A¡j¡L V¢mg¡e hme l¡Me A¡fe¡l Hj A¡C l¦j ®hn£ Q¡m¡¢L Llhe¡ â¦a 

L¡S Llz A¡¢j aMe q¡pf¡a¡m °p¢eL m¡Ce k¡C Hhw e¡uL p¤hc¡l 

®a¡l¡h A¡m£l Lb¡ ja¡ (1) ¢pf¡q£ l¡¢Sh  ¢ju¡ (2 ) ¢pf¡q£ ®lS¡Em (3) 

¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ l¢hEm A¡mj (5) ¢pf¡q£ n¡qS¡m¡m (6) 

¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ ®p¡qm l¡e¡ pq 7 (p¡a) Se pqL¡l 

A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m ®f±e fy¡QV¡l ¢cL clh¡l qm k¡C Hhw 

e¡uL p¤hc¡l ®a¡l¡h A¡m£l ¢eLV ¢lf¡VÑ L¢lz clh¡l qml ¢ial aMe 

®cMa f¡C ph ¢LR¤ i¡‰¡Q¤s¡ Hhw fÐQ¤l lš² HM¡e pM¡e R¢su A¡R,4/5¢V 

jªacq ®gÓ¡l fl b¡La ®c¢Mz jªa ®cq…¢ml jdÉ A¡j¡l Lj¡ä¾V LeÑm 
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j¢nEl lqj¡el jªacq ¢Rmz AeÉ¡eÉ A¢gp¡ll jªacq ¢Qea f¡¢l e¡Cz e¡-

uL p¤hc¡l ®a¡l¡h A¡m£ A¡j¡L m¡n…¢m VÊ¡L a¥m ¢ca hm Hhw HlC jdÉ 

1V¡  ¢e VÊ¡L clh¡l qml p¡je Qm A¡p z ¢ecÑn ®j¡a¡hL A¡¢jJ A¡j¡l 

p¡b b¡L¡ p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡ll m¡n VÊ¡L a¥m ®cCz clh¡lq-

m b¡L¡ AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡clL clh¡l qml ¢fRel j¡S¡ll 

f¤L¥ll f¡s ¢eu k¡uz ®pM¡e a¡h¤l p¡je lÉ¡hl f¡o¡L f¢l¢qa AhÙÛ¡u 

®jSl lÉ¡wLl A¢gp¡ll jªa ®cq cMa f¡Cz ®pM¡e ®j¢XLÉ¡m pqL¡l£ e¡-

uL ®j¡š²¡lL m¡nl f¡n ®cMa f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m Hhw m¡n…¢m 

¢eu¡ VÊ¡L clh¡l qml f§hÑ¢cL Qm k¡uz fl j¤M¡n Hhw ®qXjV f¢l¢qa 

pnÙ» AhÙÛ¡u b¡L¡ 4Se ¢h¢XA¡l SJu¡e A¡j¡clL f¡¢el f¡Çfl ¢eLV 

¢eu k¡uz f¡¢el f¡ðl clh¡l qm ®bL 200 NS Ešl ¢cL qhz A¡j¡cl 

p¡b ®j¢XLÉ¡m pqL¡l£ e¡uL p¤hc¡l ®a¡l¡h A¡m£J ¢Rmz ®pM¡e p¤hc¡l 

je¡l”eL ®cMa f¡C Hhw A¡jl¡ kMe clh¡l qm ®bL m¡n VÊ¡L a¥m ®cC 

aMeJ je¡l”eL pM¡e  cy¡s¡e¡ AhÙÛ¡u ®cMa f¡Cz Ae¤j¡e påÉ¡ 6V¡l 

¢cL f¡Çfl ¢eLV ¢Nu¡ ®cMa f¡C ®k, f¡Çfl h¡Cl 2¢V Hhw f¡Çfl ¢ial 

2¢V ®j¡V-4¢V A¡¢jÑ A¢gp¡ll m¡n fl A¡Rz HLV¤ flC p¤hc¡l j¢XLÉ¡m 

pqL¡l£ A¢m ¢h¢XA¡l q¡pf¡a¡ml p¡c¡ lwul Hjð¤m¾p ¢eu f¡¢el f¡Çfl 

¢eLV A¡p Hhw ®p e¡uL p¤hc¡l ®a¡l¡h A¡m£l p¡b Lb¡ hm Qm k¡uz 

HLV¤ flC 1¢V M¡¢m ¢fLA¡f ¢eu q¡¢hmc¡l ýj¡ue f¡¢el f¡Çfl ¢eLV 

A¡pz q¡¢hmc¡l ýj¡ue l¡‰¡j¡¢V ®pƒl ®bL ¢p¢p ¢eu Ù»£L ¢Q¢Lvp¡l SeÉ 

q¡pf¡a¡m Bp Hhw q¡pf¡a¡m a¡l p¡b A¡j¡l f¢lQu quzI ¢fLA¡f 

N¡s£a A¡jl¡ 4¢V jªacq a¥m ®cCz q¡¢hmc¡l ýj¡ue Hhw ¢fLA¡f Q¡mL 

m¡n…m¡ ¢eu pcl l¡Cgm hÉ¡V¡¢mu¡el p¡je ¢cu k¡uz m¡n…¢m a¥m ®cu¡l 

fl A¡¢j p‰£u p¡aSe  ¢pf¡q£ Hhw e¡uL p¤hc¡l ®a¡l¡h A¡m£ f¡L¡ 

NË¡Eä ¢cu m¡Ce Qm A¡¢pz m¡Ce ®bL l¡a 8 V¡l pju A¡¢j A¡C HjJ 

(ISO) Ju¡XÑ ¢XE¢V Lla b¡¢Lz 26/02/2009 a¡¢lM pL¡m 8.00V¡ 

fkÑ¿¹ ¢XE¢Va ¢Rm¡jz26/02/2009 a¡¢lM ¢hL¡m 4V¡l pju 1ew ®NV ¢cu 
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q¡S¡l£h¡N ¢cu f¡¢mu Qm k¡Cz plL¡l£ ®O¡oe¡ öe L¡S k¡Nc¡e L¢l Hhw 

fl A¡j¡L HC j¡jm¡u NËga¡l Ll ®L¡VÑ ¢eu A¡pz HC Bj¡l 

Sh¡eh¢¾cz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 
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assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence in committing death of army officers, causing 

disappearance of evidence by way of mass-graving beside 

mortuary as it is evident from the evidence of prosecution 

witnesses as well as the confessional statement of the 

condemner/appellant.   

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 43, 86 and 423 are eye witnesses 

to the occurrence. P.Ws. 43 and 423 saw the 

condemner/appellant to pick-up 8 (eight) dead bodies including 

D.G. and D.D.G on a truck from Darbar Hall at evening on 

25.02.2009. P.W. 86 saw him with arms in his active 

participation to the killing of army officers in furtherance of his 

common intention. P.Ws. 86 and 423 identified him with his 

badge No. His implication to the above acts has also been 

corroborated by his own confession as recorded by P.W. 333. 

All the above P.Ws. are competent and their evidence appears 
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credible. Defence could not assail or embellish their testimonies 

by way of cross-examination.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and to dismiss the 

Cr. Appeal filed on his behalf.   

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 43 

does not bear any substance. His evidence as it appears is 

hearsay in nature. He himself deposed in his examination in 

chief that the above Sepoy admitted the aforesaid occurrence to 

C.O Mr. Salam in his presence. But P.W. 635 deposed that he 

did not depose so. Moreover, in cross-examination on behalf of 

Sepoy Mosleh Uddin and others he admitted -‘Bp¡j£l¡ VÊ¡−L m¡n 
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a¥−m ®cu a−h Bj¡l p¡j−e m¡n a¥−m ®cu e¡Cz’. From his evidence it 

appears that he himself participated with the activities of the 

rebellions. P.W. 654 the investigation officer admitted that 

P.W. 43 also kept 3 dead bodies in mortuary. He did not refer 

the Battalion/Regiment number of the condemner/appellant. In 

Peelkhana there were number of persons named Bashar. 

Another Bashar was not sent-up and other was awarded capital 

sentence. P.W. 86 claims to see the condemner/appellant with 

arms in the hospital on 26.02.2009 at 2/2.30 P.M. which in 

view of the facts and circumstances of the case is absolutely 

false. By the time the rebellions already surrendered their arms. 

His above testimony finds no corroboration. From close 

observation of the testimony of P.W. 423 it is apparent that he 

himself participated with the rebellions. He claims that Hashem 

Uddin (P.W. 71) directed him to go with the rebellions but 

claims that he did not dare to go. Hashem Uddin has been 

examined as P.W. 71. Both of them had participation in the 

rebellions and they have been exempted from accused list for 

deposing false evidence. Their evidence is apparently tutored 

and such evidence can’t be relied upon. None of the above 
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witnesses deposed of culpability of the condemner/appellant to 

any offence.  

 Mr. Md. Aminul Islam further submits that the 

confession of the condemner/appellant is exculpatory in nature 

and it is merely a statement. Such confession can’t be 

considered as evidence against the condemner/appellant.   

Mr. Md. Aminul Islam lastly submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offence and sentenced him 

illegally and it’s calls for due interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confession. 

The condemner/appellant Havilder Md. Abul Basher 

stated in his confessional statement– 

‘25/02/2009 a¡¢lM c¤f¤l p¡s ¢aeV¡l pju A¡¢j Hj A¡C l¦j ¢Rm¡jz 

l¦j ®V¢mg¡e ®hS EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®bL e¡uL p¤hc¡l ®j¢XLÉ¡m 

pqL¡l£ ®a¡l¡h A¡m£ A¡j¡L 10Se ¢h¢V¢V °p¢eL pq clh¡l qm â¦a k¡Ju¡l SeÉ 

A¡cn Llez A¡¢j Hj A¡C l¦j ®LE e¡C hmm ¢a¢e A¡j¡L V¢mg¡e hme l¡Me 

A¡fe¡l Hj A¡C l¦j ®hn£ Q¡m¡¢L Llhe¡ â¦a L¡S Llz A¡¢j aMe q¡pf¡a¡m 

°p¢eL m¡Ce k¡C Hhw e¡uL p¤hc¡l ®a¡l¡h A¡m£l Lb¡ ja¡ (1) ¢pf¡q£ l¡¢Sh  

¢ju¡ (2 ) ¢pf¡q£ ®lS¡Em (3) ¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ l¢hEm A¡mj (5) 

¢pf¡q£ n¡qS¡m¡m (6) ¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ ®p¡qm l¡e¡ pq 7 (p¡a) 

Se pqL¡l A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m ®f±e fy¡QV¡l ¢cL clh¡l qm k¡C 

Hhw e¡uL p¤hc¡l ®a¡l¡h A¡m£l ¢eLV ¢lf¡VÑ L¢lz clh¡l qml ¢ial aMe ®cMa 

f¡C ph ¢LR¤ i¡‰¡Q¤s¡ Hhw fÐQ¤l lš² HM¡e pM¡e R¢su A¡R,4/5¢V jªacq ®gÓ¡l f-

l b¡La ®c¢Mz jªa ®cq…¢ml jdÉ A¡j¡l Lj¡ä¾V LeÑm j¢nEl lqj¡el jªacq 

¢Rmz AeÉ¡eÉ A¢gp¡ll jªacq ¢Qea f¡¢l e¡Cz e¡uL p¤hc¡l ®a¡l¡h A¡m£ A¡j¡L 

m¡n…¢m VÊ¡L a¥m ¢ca hm Hhw HlC jdÉ 1V¡  ¢e VÊ¡L clh¡l qml p¡je Qm A¡p z 

¢ecÑn ®j¡a¡hL A¡¢jJ A¡j¡l p¡b b¡L¡ p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡ll m¡n 

VÊ¡L a¥m ®cCz clh¡lqm b¡L¡ AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡clL clh¡l qml 
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¢fRel j¡S¡ll f¤L¥ll f¡s ¢eu k¡uz ®pM¡e a¡h¤l p¡je lÉ¡hl f¡o¡L f¢l¢qa 

AhÙÛ¡u ®jSl lÉ¡wLl A¢gp¡ll jªa ®cq cMa f¡Cz ®pM¡e ®j¢XLÉ¡m pqL¡l£ e¡-

uL ®j¡š²¡lL m¡nl f¡n ®cMa f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m Hhw m¡n…¢m ¢eu¡ VÊ¡L 

clh¡l qml f§hÑ¢cL Qm k¡uz fl j¤M¡n Hhw ®qXjV f¢l¢qa pnÙ» AhÙÛ¡u b¡L¡ 

4Se ¢h¢XA¡l SJu¡e A¡j¡clL f¡¢el f¡Çfl ¢eLV ¢eu k¡uz f¡¢el f¡ðl clh¡l 

qm ®bL 200 NS Ešl ¢cL qhz A¡j¡cl p¡b ®j¢XLÉ¡m pqL¡l£ e¡uL p¤hc¡l 

®a¡l¡h A¡m£J ¢Rmz ®pM¡e p¤hc¡l je¡l”eL ®cMa f¡C Hhw A¡jl¡ kMe clh¡l 

qm ®bL m¡n VÊ¡L a¥m ®cC aMeJ je¡l”eL pM¡e  cy¡s¡e¡ AhÙÛ¡u ®cMa f¡Cz 

Ae¤j¡e påÉ¡ 6V¡l ¢cL f¡Çfl ¢eLV ¢Nu¡ ®cMa f¡C ®k, f¡Çfl h¡Cl 2¢V Hhw 

f¡Çfl ¢ial 2¢V ®j¡V-4¢V A¡¢jÑ A¢gp¡ll m¡n fl A¡Rz HLV¤ flC p¤hc¡l -

j¢XLÉ¡m pqL¡l£ A¢m ¢h¢XA¡l q¡pf¡a¡ml p¡c¡ lwul Hjð¤m¾p ¢eu f¡¢el f¡Çfl 

¢eLV A¡p Hhw ®p e¡uL p¤hc¡l ®a¡l¡h A¡m£l p¡b Lb¡ hm Qm k¡uz HLV¤ flC 

1¢V M¡¢m ¢fLA¡f ¢eu q¡¢hmc¡l ýj¡ue f¡¢el f¡Çfl ¢eLV A¡pz q¡¢hmc¡l 

ýj¡ue l¡‰¡j¡¢V ®pƒl ®bL ¢p¢p ¢eu Ù»£L ¢Q¢Lvp¡l SeÉ q¡pf¡a¡m Bp Hhw 

q¡pf¡a¡m a¡l p¡b A¡j¡l f¢lQu quzI ¢fLA¡f N¡s£a A¡jl¡ 4¢V jªacq a¥m 

®cCz q¡¢hmc¡l ýj¡ue Hhw ¢fLA¡f Q¡mL m¡n…m¡ ¢eu pcl l¡Cgm hÉ¡V¡¢mu¡el 

p¡je ¢cu k¡uz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 43, 86 and 423 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 86 saw him with arms and all other P.Ws. saw him 

to participate in mass-graving the dead bodies.  

P.W. 43 deposed-  

‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ 

wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 

Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 86 deposed-  

‘MZ 25/2/09 †gRi gKey‡ji Av‡`‡k Jla Avb‡Z wewWAvi nmwcUv‡j 

hvB| Abygvb 9.30 wgt fire Gi kã cvB| hLgx i“Mx Avm‡Z †`wL| Avgiv 

AvnZ‡`i †mevq wb‡qvwRZ nB| Abygvb 10.30 wgt 36 e¨vUvwjq‡bi 51932 

j¨vt bv‡qK gvwbK‡K AvnZ  Ae ’̄vq I.C.U †Z Av‡b| ZLb  54561 j¨vÝ 
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bv‡qK Av‡bvqvi“j Bmjvg wc¯—jmn I.C.U †Z cÖ‡ek K‡i| gvwbK 7 Uvq 

g„Zz¨eiY K‡i| Avwg Amy ’̄ n‡j I.C.U †Z fwZ© K‡i| 26/2/09 2 Uv 2
1
2  Uvq 

†jvKRb‡K †`wL| 34227 nvwej`vi evkvi‡K mk ¿̄ Ae ’̄vq †`wL|’ 

P.W. 423 deposed-  

‘Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt 

`ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive û‡mb 34227 evkvi‡K 

A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R 

e¨v —̄ wQj|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 
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Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.180 JCO Subader/5046 Md. Yousuf 

Ali Khan. 

Trial court charged him for the offences under Sections 

302/114/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.38 JCO Naib Subader Md. Moniruzzaman 

 P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

 P.W.80 Subader Shahjahan Mia 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.107 Sepoy Md. Mukul Hossain 

 P.w.129 Lance Naik Md. Abdul Malek 

 P.W.283 Lance Naik Md. Jamal Hossain 
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 P.W.335 Dilara Alo Chandona, Magistrate 

 P.W.455 Havilder Md. Ashraf Ali 

 P.w.456 JCO Naib Subader Md. Ainul Hossain 

 P.W. 498 Lance Naik Syed Mahbubul Alam 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

Prosecution at the time of placing evidence before us 

omitted the evidence of P.W.40 but added the evidence of 

following witnesses-  

P.W.39 Sepoy Golam Kibria 

P.W.57 Sepoy Md. Gias Parvez and confessional 

statements of co-accused-  

1. Habilder Yousuf (C.S. 75)  

2. Habilder Masud Iqbal (C.S. 164) and  

3. Naik Kaium (C.S. 165) for consideration against the 

condemner/appellant. 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class on 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the Veranda. Afterwrds he also heard firing and noise from 

13 and 36 Battalions and saw BDR personnel to run towards 

Darber Hall. Naik Subader Matin rushed towards them and 

informed of violence in Darber Hall. At about 11.00 A.M from 

class room of RSU he also came to see 42947 Habilder Shafiqul 

of RSU with Rifle and a pistol in front of RSU soldiers mess 

and 56700 Nazrul Islam, 71297 of Md. Salim Miah of RSU to 

move forward with Rifle. At evening he came to know that the 

BDR personnel killed many army officers. It was announced in 

the mike that none of the BDR personnel would remain in 

Barak and they were directed to take stand by the side of wall 

with arms and if any BDR personnel is found with empty hand 

they would be killed. He went to the west of RSU canteen at 

about 1.00 P.M. On the night following the day 25.02.2009 he 

came to see an ambulance to enter into RSU from the side of 
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hospital and the condemner/appellant J.C.O. Subader Yousuf 

Ali to get down from the ambulance with arms and to direct all 

in a loud voice to come down. At his direction Naik Kayum 

(45596), Naik Nazrul (51857), J.C.O. Majibur Rahman 

(52602), J.C.O. Rafiqul (5259), Habilder Akter (43347), Safiqul 

(42947), Masud Iqbal (44274), Doud Ali (45199), Shahi Akter 

(52253) assembled and joined with the condemner/appellant 

Yousuf. The condemner/appellant Yousuf disclosed that they 

have killed 50/60 army officers and as such their dead bodies be 

graved to the west of the hospital and he ordered them to 

accompany him. Thereafter some of them in ambulance or 

some others on foot went to the side of the hospital. He came to 

see to bury the dead bodies of army officers together by the side 

of mortuary.  

In cross-examination on behalf of the condemner/ 

appellant Subader Yousuf Ali Khan, he denied the suggestion 

that some witnesses deposed against him that he was moving 

around folding red cloth on his head. There were many ways 

from RSU to mortuary. He denied the suggestion that on 

25.02.2009 on the night there was no light in RSU field. There 
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was only one official gate in RSU and in the field there was 

light. There were mango trees to the east of volleyball field.  

Soldiers’ mess was 30 yard away. He denied the suggestion that 

he did not see who came down from the ambulance. He denied 

the suggestion that he used spectacles. He was 75 yard away 

from the ambulance. There was light on the road. He denied the 

suggestion that from evening Peelkhana was in dark. He denied 

the suggestion that he did not hear from the 

condemner/appellant Subader Yousuf Ali Khan the killing of 

50/60 army persons. He denied the suggestion that in order to 

save his service he deposed falsely. He reiterated that he told 

his commander of the occurrence earlier.  

P.W. 39 deposed that on 25.02.2009 he joined in the 

Darber hall at 8 A.M. He took seat on the floor in Darber Hall. 

Darber started at 9.00 A.M. At about 9.30 A.M. there happened 

a hue and cry in Darber Hall and every one was trying to take 

exit. At the increasing of firing he came out and went to Soldier 

Line of R.S.U.  Later on, he heard an announcement ‘¢h¢XBl 

fvB‡`i †KD jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e AØH ®eJz k¡l Kv‡Q AØH f¡Ju¡ 

hv‡e bv Zv‡K …¢m Ll¡ n‡ez’. Being afraid he went into a room on 5th 
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floor. Firing was made pointing helicopter. Thereafter he came 

to his own Line. He took shelter under the cot. On the night he 

went to J.C.O’s. mess. There he found the rebellions with arms. 

They were firing off and on. He came there through RSU. He 

came to see Habilder Yousuf of 36 Battalion with arms 

searching the M.T garage. Habildar Yousuf asked him of his 

arms. He claimed himself unwell. Habilder Yousuf took him at 

arms point in the Line of RSU. There he found some BDR 

personnel. Among them he identified Lance Naik Abed Ali, 

Emdadul Hoque, Mojibor, Nazmul and Saiful. They all were of 

RSU. He was compelled to take stand beside them. The 

condemner/appellant Subader Yousuf took stand with arms 

in front of them. Naik Subader Torab, Habilder Aktar, Masud, 

Zakir, Naik Kayum were taking the people to down stair. Torab 

took him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found Naik Ali Hussain and driver Sabuj to stand at a far 

distance. He noticed the vehicles with full of dead bodies. At 

the leadership of the condemner/appellant Subader Yousuf 

and Naik Subader Monoranjan, Habilder Zakir Masud, Rafiqul, 
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Naik Bazlu, Shahi, Lance Naik Mozzamel were digging earth 

with ‘‡L¡c¡m, ®hmQ¡’. There he found many BDR personnel. Torab 

asked him to participate in digging earth. He disclosed that he 

was unwell and thus they allowed him to stand aside. At about 

4.30, A.M. at the leadership of the condemner/appellant 

Subader Yousuf, Habilder Masud Iqbal, Naik Subader Torab, 

Naik Subader Monoranjan, Habilder Yousuf, Naik Kayum hid 

40/45 dead bodies under earth.  

In cross-examination on behalf of Subader Yousuf he 

stated that he deposed before the I.O. on 21.11.2009 and before 

Magistrae on 22.11.2009. Both of his statements were read over 

to him. He deposed before the Magistrate that he left Darber by 

crawling and also deposed that firstly he went to the teachers’ 

quarter and thereafter to Barak. Darber and teachers’ quarter 

were at different places, but intervened by a road. He denied the 

suggestion that he did not depose before I.O. or Magistrate that 

he left unwell. He denied the suggestion that he did not go to 

massgrave (MY Kei). He denied the suggestion that on 25/26th 

February, 2009 he participated in rebellion.  
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P.W.57 deposed that he was on duty as runner. On 

25.02.2009 at 7.30 A.M. he went with vehicle to bring Maj. 

Shah Nawaj and dropped him at 8.45 A.M. at Darbar and 

thereafter remained at parking place with driver Enamul.  He 

heard firing and contacted with Maj. Shah Nawaj over mobile. 

Maj. Shah Nawaj instructed him to go in a safe place. He came 

to M.T. garage at 7 P.M. He along with cook Jalal remained in 

M.T. garage. On the night at about 1.00 hours following the day 

25.02.2009 he came to hear outcry. Subedar yousuf was calling 

by bad names- ‘ivRvKv‡ii ev”Pviv †b‡g Avq|’ He was accompanied 

by 43347 Habilder Aktar, 53442 Lance Naik Mojammel and 

Habilder Masud. Subedar Yousuf Ali and Habilder Masud 

were shouting. He could identify them. 10/12 BDR personnel 

were there with them. Later on, they went to mortuary and 

graved the dead bodies of army officers together.  

In cross-examination on behalf of the 

condemner/appellant he stated that he knew driver Mahboob. 

He deposed before the I.O. the mobile No. of Maj. Shah Nawaj. 

I.O. did not seize his mobile. After talking with Maj. Shah 

Nawaj he went to R.S.U. He was aware of the class held in 
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M.T. garage. He came at M.T. garage with vehicle. He 

remained in garage till 7 P.M. The condemner/appellant 

Subedar Yousuf came to Peelkhana on the occasion of BDR 

week. He deposed before the I.O. the regiment No. of the 

condemner/appellant. He denied the suggestion that he did not 

depose before I.O. the regiment No. of the 

condemner/appellant. He can’t say whether some other BDR 

persons were with same name. He did not go to mortuary.  

Mortuary was 400 yard far off from his position, but he saw the 

accused from 30 yard far off. He denied the suggestion that he 

hid himself in the vehicle and that he deposed falsely.     

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of Sainik Line. At 12 noon Habilder Shafiqul went 

to RSU quarter with arms and asked him why he did not take 

any arms. At 9 P.M. he heard firing. He remained on 5th floor. 

Naik Kaium called him by bad names for coming down. When 

he was coming down he came to see Habilder Shafiqul, Akhter 

Ali, Masud Iqbal to go upwards. From 3rd floor he came to see 

number of BDR personnel. He also came to see Habilder 
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Yousuf in front of them. There remained an ambulance stand 

by. At 1.15 P.M. the condemner/appellant Subedar Yousuf 

and Lance Naik Majammel went out with ambulance. Naik 

Suybedar Rafiqul, Habilder Jakir, Naik Najrul, Naik Shahi 

Akhter, Habilder Shafiqul, Habilder Masud Iqbal, Habilder 

Akhter, Naik Kaium and Lance Naik Abed Ali followed the 

ambulance, Kaium was with spade in his hand and Zakir was 

with shovel. They went to the side of mortuary and burried the 

dead bodies of officers in mass grave. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O 

that he left Peelkhana on 26.02.2009 and joined on 03.03.2009. 

He did not tell of the occurrence to anybody before 03.03.2009. 

He deposed of ambulance, not microbus. He knew Sepoy 

Kibria, Sahajahan, Aynul, Monirujjaman, Giash and Parvaj. He 

happened to meet with them after the occurrence, but had no 

talk with them. He can’t say whether Yousuf Ali left Peelkhana.  

P.W.80 deposed that on 25.02.2009 he went to Darbar. 

One Sepoy pointed arms on D.G. He came out from Darbar and 

took shelter at ground floor of 44 Battalion. A pick-up came at 
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Basket ground of 44 Battalion Subedar Ashraf Ali and Naik 

Feroj, both with S.M.G along with 4/5 armed BDR rebellions 

with arms came down from that pick-up and they came at the 

ground floor of 44 Battalion. Naik Feroj asked him why he did 

not take up arms and pulled away him holding his coller. The 

rebellions assaulted him and took up him on the pick-up. Naik 

Firoj also got up on the pick-up. They also picked up Subedar 

Salam on Pick-up. He came to see Habilder Jobaidul Karim, 

Nurul Islam and Sepoy Zian Mia to move around with arms. 

The pick-up came in front of Record-office. He came as CSD 

canteen on 3rd floor. He came to see the condemner/appellant 

Subedar Yousuf Ali to move arms with SMG in front of J.C.O. 

Mess.  

In cross-examination on behalf of the 

condemner/appellant he stated that he used to live on 3rd floor 

of CSD canteen and took his meal at J.C.O Mess. At 9.35 he 

heard 2/3 rounds firing. C.S.D canteen stands 4/5 hundred yards 

away from Darbar to the South-East corner. 44 Battalion is far 

off from Darbar Hall. He denied the suggestion that he 

participated in the rebellions. He was with uniform. J.C.O. 
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Mess was 22 yards away from C.S.D canteen. Naik and Naik 

Subedar are distinet posts. He deposed before the Magistrate. 

He denied the suggestion that he made different statement 

before Magistrate. He denied the suggestion that he deposed 

falsely.   

P.W.93 deposed that he was runner of Maj. Asad. At the 

instruction of Maj. Asad he came out from RSU and saw 

Gausul Azam (52429) of 13 Battalion with SMG and bundle of 

bullets.  Gausul Azam asked him why he was without arms. 

Being afraid he came back to Barak. On the night at about 1.30 

A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor the condemner/appellant–JCO. Yousuf 

Ali (5046) and three other BDR personnel to come at RSU.  

They called Habilder Akter (43347), Habilder Zakir (39995), 

Habilder Iqbal (44274), Naik Kayum (45596), Mozzamel 

Hoque (53442), all of RSU, to come down. The 

condemner/appellant Yousuf Ali threatened them to come 

down from the Barak otherwise they would be shot. Coming 

down therefrom he came to see Habilder Safiqul (42947) to 

unlock the store of RSU and Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ 
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from the store and to get up on an ambulance. He also saw 

J.C.O. 5259 Naik Subader Rafiqul of RSU to stand. The 

condemner/appellant Subader Yousuf, Habilder Zakir, Naik 

Kayum and other BDR personnel took him in the ambulance at 

arms point and they all were dropped at BDR hospital. There he 

saw three vehicles with full of dead bodies. He also came to see 

to grave the dead bodies to the west of the mortuary. Among 

the BDR personnel who were digging grave were- J.C.O. 4887 

Torab Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 

Naik Kayum, 43442 Mozammel, the condemner/appellant 

5046 J.C.O. Subader Yousuf, 51857 Naik Nazrul, 57146 

Saidul Islam, 52253 Naik Sahi Akter, 51668 Ohiduddin, 53109 

Abed Ali, 46625 Rafiqul Alam, 51295 Joynal, 5259 Naik 

Subader Rafiqul, 43347 Habilder Akter, 42947 Safiqul, 44274 

Habilder Masum Iqbal and 44190, all are of RSU and driver Ali 

Hussain.  

In cross–examination on behalf of the 

condemner/appellant he stated that he deposed before the 

Magistrate. He denied the suggestion that he did not depose 

before the Magistrate the number of the BDR personnel. He 
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told the name and number of the BDR personnel everywhere. 

He used to live to the east of Sainik Line on 3rd floor. He denied 

the suggestion that store room cannot be viewed from the 

upstairs. There was a water tank on 5th floor. He cannot say 

whether Minister and M.Ps. went there. Subader Yousuf came 

to Dhaka in the month of February, 2009. He denied the 

suggestion that he did not depose before the I.O. that Subader 

Yousuf leaded to dig the grave. He reiterated that Subeder 

Yousuf himself filled the earth of the grave and also see Naik 

Kayum to fill the earth of the grave. There is RP post in RSU. 

Mortuary was 500 yard away from RSU and hospital was 400 

yard far away. CMSD was 100 yard from hospital. He denied 

the suggestion that he did not go to the place of mass grave and 

that he remained on the 5th floor and that he deposed falsely at 

the instance of Maj. Asad. 

P.W. 107 deposed that on 25.02.2009 at about 9.25 A.M. 

he heard firing. At about 13.00 hours he came to see the 

condemner /appellant 5046 Subader Yousuf to pass in front 

of MT building with SMG in hand and folding red flag. He also 

came to see LNk Hasan, LNk Salim with rifle in Sainik mess at 
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about 13.30 hours. LNk Hasan asked him of his arms. Salim 

accused him as ‘c¡m¡m’ of army officers and threatened his life 

as they have killed the army officers. Being afraid he stayed the 

whole day in the Barak and on the following day he crossed 

over the wall by the side of the J.C.O. mess and left Peelkhana.  

In cross-examination on behalf of the condemner 

/appellant he stated that on 3rd floor of MT building they had 

their classes. There were 33 participants in the class. They 

cannot say how many trainers were there but they were present. 

Lance Naik Mahatab attended the starting class. There was the 

provision of trainers to stay on 4/5th floor of MT building. He 

denied the suggestion that at the time of training there was no 

opportunity to meet with anybody. Subeder Yousuf did not 

participate in Darber. He served with Subeder Yousuf. He 

denied the suggestion that he did not see Subeder Yousuf on the 

date of occurrence. 

P.W.129 deposed that on 25.02.2009 he heard firing sound 

and came out and see soldiers to run. He went on 3rd floor of the 

Barak.  At about 12.30/1.00 hours on the night he came to hear 

that vehicle appeared at ground floor. He came out at veranda 
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and saw 43347 Habilder Akter, 44274 Habilder Masud Iqbal, 

45596 Naik Kayum with arms. They withheld him and sent him 

down. He saw an ambulance there and also came to see that the 

condemner/appellant JCO Subeder Yousuf Ali Khan detained 

15/20 BDR person. After a while Habilder Akter, Masud Iqbal, 

Younus Ali and A. Kayum came down and took Yousuf Ali 

Khan  and other 10/12 BDR personnel to hospital by ambulance. 

He followed them and came to see them digging grave. Being 

afraid he came back to Barak.  

In cross-examination on behalf of the condemner/ 

appellant Younus he stated that he deposed that they were fall in 

on the road along with 10/12soldiers. Habilder Doud and Kalam 

were there. He was forced to go there. He denied the suggestion 

that he took participation in the rebellion and that he did not see 

the condemner/appellant and that they did not fall in. On 

25.02.2009 he was on duty as salary clerk. Subeder Yousuf Ali 

had his duty as JCO. He came to Piklhana in the month of 

February, 2009. He denied the suggestion that he did not see 

digging any grave by the condemner/appellant. He did not leave 
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Peelkhana. He remained in the hospital till 03.03.2009. He 

denied the suggestion that he deposed falsely. 

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘Rv‡Mv’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited for sometime 

behind the Principals’ quarter and thereafter he came to his 

Line. On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. The condemner/appellant 

JCO 5046 Subedar Md. Yousuf Khan came down from that 

ambulance and asked all to come down from RSU Line with 

loud voice. At his call the BDR personnel came down from 

RSU building taking –‘‡Kv`vj ®hmQ¡, h¡m¢a’ therefrom and 

assembled and thereafter went towards hospital together with 

39995 Habilder Md. Zakir Hossain, 45596 Naik Md. Abdul 

Kaium and some others. At the same time 44274 Habilder 

Masud Iqbal, 5259 Naib Subedar A.M.M. Rafiqul Islam, 51178 

Hasanat Kamal, 59625 Sepoy Jashim Uddin, 54221 Lance Naik 
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Majibar Rahman and 55459 Lance Naik Md. Anowar went 

towards hospital on foot being armed. They all mass-graved the 

dead bodies of army officers including that of D.G by the side 

of mortuary of the hospital. 

In cross-examination on behalf of the 

condemner/appellant he stated that he went to Darbar on 

25.02.2009 under the leadership of Habilder Maj. Aktar. The 

above mentioned accused did not go to Darbar. They were 

present in unit area. He was aware of a case on the occurrence. 

He did not tell of the occurrence to investigation agency before 

12.07.2010. During this time he came to see the investigation 

officer to visit Peelkhana. He deposed in another case excepting 

this one. He told of the occurrence to his commandant prior to 

22.02.2011. He happened to meet with them after joining in 

Peelkhana on 03.03.2009. He can’t say whether Home Minister, 

State Minister of Law, IGP Nur Mohammad and Cameraman of 

BTV entered into Peelkhana on 25.02.2009. On 25.02.2009 the 

rebellions asked to hold arms. He heard it. He was in the Line 

of 5th storied building. There was Mango and guava garden in 

front of MT garage. Mortuary was at a little distance from RSU. 
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The condemner/appellant joined in Peelkhana in the 1st week of 

February from Rajshahi. He can’t say whether the     

condemner/appellant left Peelkhana. He denied the suggestion 

that he had implication with the rebellions and thus ran away 

from Peelkhana. He denied the suggestion that the 

condemner/appellant did not come at RSU and call any one and 

that he deposed falsely.    

P.W.335 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner 

/appellant on 13.05.2009 in compliance of the Provisions under 

Section 164 of the Code of Criminal Procedure. He identified 

the confessional statement of the condemner/appellant as 

exhibit 441 and his signature 441/1 series.  

In cross-examination on behalf of the 

condemner/appellant he denied the suggestion that he did not 

follow the provisions of law in recording the confessional 

statement of the condemner/appellant.   

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9 A.M. At 9.20 A.M. Sepoy Moyeen and 
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Kajal entered into Darber with arms and Sepoy Moyeen pointed 

arms towards DG. The officers who took seat beside DG, 

disarmed Moyeen. Kajal ran away. All the BDR personnel stood 

up shouting ‘Rv‡M¡’. He came out to his unit and took shelter on 

2nd floor of MT building. At 11.00 A.M. he happened to see in 

front of RSU dinning hall Habilder 42947 Shafiqul with Pistol, 

the condemner/appellant JCO 4046 Yousuf Ali with SMG, 

51077 Naik Obaidullah and 52826 Mahtab Ullah with Rifle and 

to make firing. At about 16.30 hours he also came to see 51077 

Naik Obaidullah with Rifle in RSU field. On the night following 

the day 25.02.2009 at about 1.00 on hearing a hue and cry he 

came down and came to see beside the ambulance 42947 

Shafiqul, 44275 Masud, the condemner/appellant 5046 JCO 

Subeder Yousuf, 43347 Habilder Akter, 51857 Naik Nazrul, 

52602 Majibor and 57146 Saifullah with arms along with spade, 

shovel. Afterwards he came to see 51857 Naik Nazrul, 52602 

Majibor and 57146 Saifullah under the leadership of the 

condemner/appellant Yousuf Ali to get up in the ambulance 

and proceeded towards hospital. 40275 Habilder Masud, 42947 

Shafiqul, 43347 Akter, 57141 Saidul also proceeded towards 
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mortuary following the ambulance. On 26.02.2009 43347 Akter 

informed him that they have graved together the army officers 

along with the wife of DG. On 26.02.2009 at about 13.00 he left 

Peelkhana and went to his residence. 

In cross-examination on behalf of the condemner/ 

appellant he stated that he cannot say whether Lance Naik 

Majibor Rahman is an accused to the case. He deposed of Kajal 

in his deposition on 23.02.2011 but did not refer his name in his 

deposition on 09.04.2009. 

P.W.456 deposed that on 25.02.2009 he was in his office. 

At 9.30 A.M. he heard firing from the side of Darber. Later on, 

he came to know that there was firing in Darber. At 11.00 A.M. 

through window he came to see 42947 Shafiqul standing with 

Rifle in front of mess of the Barak. At about 5.15 P.M. he also 

came to see 56700 Lance Naik Nazrul Islam with Rifle to move 

towards M.P. garage and came back to garage after 5 minutes. 

At 6 P.M. he went to his room in JCO mess. On his way he saw 

an empty ambulance and beside the ambulance he came to see 

43347 Akhter Hossain and the condemner/appellant JCO 5046 

Subeder Yousuf with agitated mood. They were asking where 
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the dead bodies of army officers be taken and what will be done? 

There he also came to see 49075 Naik Younus and 52708 Abul 

Hasan. The above BDR personnel went to mortuary under the 

leadership of the condemner/ appellant Subeder Yousuf and 

Akhter. They were saying that the dead bodies of army officers 

be burried. At about 6.40 he came up on 4th floor in the Barak. 

At about 1.00 A.M. on the night he heard a hue and cry. From 

veranda he came to see an ambulance. He came to see the 

condemner/appellant 5046 Yousub Ali, 5259 Robiul, 52253 

Shahi Akhter with arms beside the ambulance. They had also 

Shovel in their hand. They went towards mortuary with the 

condemner/appellant Yousub Ali and got up in the ambulance. 

Some BDR personnel also proceeded on foot. The 

condemner/appellant Subeder Yousuf afterwards told him that 

the dead body of the officers have been graved to the west of the 

mortuary.  

In cross-examination on behalf of the condemner/ 

appellant Yousuf Ali, he stated that he deposed before I.O. on 

09.04.2009 for the 1st time and on 22.02.2011 for the 2nd time. At 

the time of deposition before the I.O. none accompanied him. He 
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admitted that he did not depose in his 1st statement that he went 

to JCO mess at 6 P.M. He also cannot say whether he deposed in 

his statement that he found the condemner/appellant Subeder 

Yousuf and Akhter with agitated mood. He did not depose in his 

2nd statement as of saying the BDR personnel where the dead 

bodies of the army officers be taken. He further admitted that he 

did not depose before the I.O. that he found Yousuf and Akhter. 

He found BDR personnel to go to the mortuary under the 

leadership of Yousuf and Akhter. He also admitted that he did 

not depose in his 2nd statement that BDR personnel said that the 

dead bodies of the army officers be graved. He did not depose in 

his 1st statement that he heard a hue and cry at 1 A.M. on the 

night. He further admitted that in his 1st statement he did not 

depose that Yousuf, Rafiqul, Shahi Akhter stood beside the 

ambulance and they had shovel in their hand and they were 

moving towards mortuary. He also admitted that he did not 

depose in his 1st statement that Yousuf on the following day 

informed him that they have graved the officers together. He 

also admitted that he did not depose in his 2nd statement that he 
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remained in the JCO mess. He denied the suggestion that he 

deposed falsely. 

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8.00 A.M. 

Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 

There was announcement in the mike for taking arms. At 

evening he remained in Barak. At 1.00 hour on the night 

following the day 25.02.2009 he came to see from veranda an 

ambulance and BDR personnel. Among them he could identify 

the condemner/appellant JCO 5046 Yousuf Ali, 45199 

Habilder Doud Ali, 51857 Nazrul, 52602 Mojibor, 55953 Abul 

Kalam, 59625 Jashim, 52253 Shahi Akhter, 54221 Mojibor, 

55451 Anowar, 61993 Emdadul Hoaue, 52826 Mahtab with 

arms. He also came to see some others with spade and shovel. 

He heard the condemner/appellant JCO 5046 Subeder 

Yousuf to say that they have killed 50/60 army officers and it 

would not be wise to leave their dead bodies open and those be 

burried beside mortuary. Afterwards, the condemner/appellant 

Subeder Yousuf Ali and some others went towards mortuary. 
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He went beside mortuary and found the accused digging earth 

and the condemner/appellant Subeder Yousuf to supervise the 

work in graving the dead bodies.  

In cross-examination on behalf of the 

condemner/appellant he stated that Driver’s Barak was on 2nd 

floor in MT building. Soldiers’ mess and soldiers’ Barak were 

side by side. He was a driver of Maj. Asad for a long time. 

Subeder Yousuf admitted of killing. He denied the suggestion 

that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.05.2009.  P.W.39 deposed 

that he became ill.  P.W.57 deposed before him on 06.07.2009. 

He did not depose that on 26.02.2009 he left Peelkhana. 

P.W.107 is a supplementary witness. He recorded his statement 

on 23.02.2011. P.W.455 made two 161 statements. In 1st 161 

statement he did not refer the name of the condemner/appellant 

but referred in 2nd 161 statement. He recorded the statement of 

P.W.498 on 22.02.2011. He did not go to the mortuary with 

P.W. 498. He denied the suggestion that he obtained the 
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confession of the appellant under coercion. He recorded the 

statement of P.W.283 on 22.02.2011 and that of P.W.38 on 

20.02.2011. He denied the suggestion that he implicated the 

appellant falsely.  

The confessional statement of JCO Subader Md. Yousuf 

Ali Khan runs as under- 

“Avwg my‡e`vi †gv: BDmyd Avjx Lvb weMZ 14/1/76 m‡b wmcvnx c‡` 

BDR G Lyjbv †Rjvq †hvM`vb Kwi| Avwg `xN©w`b  †`‡ki wewfbœ †Rjvq 

PvKzwi K‡iwQ| me©‡kl weMZ 06/02/09 ZvwiL ivRkvnx‡Z Ryg KgvÛvi  

wn‡m‡e `vwqZ¡ cvjb Kiv Kvjxb BDR mßvn Dcj‡¶¨ g¨v‡mR †c‡q 

BDR m`i `dZi wcjLvbv XvKvq G‡m mshy³ nB| 21/2/09 ZvwiL 

mKvj AvUUvq Avwg© Awd‡m G‡m mnKvix nvwej`vi nviæb Gi wbKU n‡Z 

Rvb‡Z cvwi GKUv wjd‡jU weZiY Kiv n‡q‡Q| G Lei †c‡q Avwg© 

my‡e`vi iwd‡Ki Kv‡Q wM‡q NUbv wK Rvb‡Z PvB| iwdK e‡j †h GKUv 

wjd‡jU cvIqv †M‡Q| nvwej`vi Rvnv½xi gvmy`‡K e‡j‡Q GKUv wjd‡jU 

XvKv †m±‡ii cy‡iv‡bv wewìs G jvMv‡bv Av‡Q| nvwej`vi ‡gRi gvmy` GB 

Lei †c‡q bv: my‡e`vi iwdK‡K Rvwb‡qwQj, iwdK mv‡_ mv‡_ GB Lei 

Ryg KgvÛvi †gRi †njvj‡K Rvbvq|  †gRi †njvj my‡e`vi iwdK †K 

wb‡ ©̀k †`q wjd‡jU ¸‡jv †hLv‡b jvMv‡bv n‡q‡Q †mLvb †_‡K Zz‡j Avbvi 

Rb¨| iwdK I gvmy` wM‡q wjd‡jU ¸‡jv Zz‡j wb‡q G‡m Ryg KgvÛvi †K 
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w`‡q‡Q| G e¨vcv‡i Avwg Avi wKQz Rvwb bv, Z‡e Hw`bB †njvj mv‡ne G 

welq wb‡q Avgv‡`i mevi mv‡_ Av‡jvPbv K‡i e‡j †h G¸‡jv wjd‡jU bv 

Qwo‡q ˆea P¨v‡b‡j `vex `vIqv Ki‡Z n‡e| 24/2/09 ZvwiL gvbbxq 

cÖavbgš¿x Ges ¯̂ivóªgš¿xi AvMgb Dcj‡¶¨ wU †eªK †ó‡Ri PZz©w`‡K 

Avgvi †Mv‡q›`v wbivcËv wWDwU wQj| Avwg 9 (bq) Rb †dvm© wb‡q 2Uv 

ch©šÍ wWDwU Kwi| Gici Avwg wWDwU †K¬vR K‡i BDwb‡U P‡j Avwm| 

25/2/09 ZvwiL mKvj 6.00 NwUKv n‡Z 26/2/09 ZvwiL mKvj 6.00 

NwUKv ch©šÍ Avgvi Rifles Security unite G wWDwU wQj| 25/2/09 

Zvs Avwg BDwbdg© c‡i mKvj mv‡o mvZUvq R S U †Z wWDwU‡Z †hvM 

†`B| wmwbqi J C O my‡e`vi mvB ỳi ingv‡bi mv‡_ †`Lv Ki‡j Dwb 

Avgv‡K e‡jb †h, Avcbv‡K `iev‡i †h‡Z n‡e bv| Avcwb R S U †ZB 

_v‡Kb| †ejv Abygvb 9.25 wgwb‡U Avwg ˆmwbK †g‡m bv Í̄v Ki‡Z hvB| 

Avwg Pv Lvw”Qjvg Ggb mgq j¨vÝ bv‡qK mnKvix Rvnv½xi Avgv‡K G‡m 

e‡jÔÔ m¨vi †`‡Lb `ievi nj †_‡K gvbyl †`Šov‡`Šwo K‡i Avm‡Q| ZLb 

Avwg †ei n‡q wmuwoi Dci ùvwo‡q †`wL †jvKRb Qz‡U Avm‡Q KviI nvZ 

KvUv KviI cv KvUv| mvB ỳi mv‡n‡ei nvZ KuvUv †`‡L Avwg wR‡Ám Kwi 

wK N‡U‡Q| mvB ỳi mv‡ne Avgv‡K Rvbvq KuvP †f‡½ Zvi nv‡Z †j‡M‡Q| 

`ievi n‡j dvqvi n‡q‡Q| mvB ỳi mv‡ne H mgq C.O †j: K‡Y©j Beb 

Bbkv` †K †gvevB‡j †dvb K‡i cvq bvB| Gici Avgiv ˆmwbK e¨viv‡Ki 
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PviZjvq hvB| Abygvb 10 Uvi w`‡K 36 e¨vUvwjqvb Ges 13 e¨vUvwjqb 

†_‡K Zzgyj dvqv‡ii kã cvB| ZLb †`wL †h gyL evav BDR ˆmb¨iv  

A ¿̄ wb‡q `ievi n‡ji w`‡K hv‡”Q| PZz©w`‡K †`Šov †`Šwo Ki‡Z †`wL| H 

mgq gvBwKs K‡i †Nvlbv †`q A ¿̄ nv‡Z wb‡q cwRkb †bqvi Rb¨| ˆmwbK 

e¨viv‡Ki Pvi Zjvq Avwg ivZ mv‡o AvUUv ch©šÍ wQjvg| Gi ci Avwg 

†RwmI †g‡mi w`‡K Lvbv LvB‡Z hvIqvi mgq GKUv G¨v¤̂y‡jÝ G‡m 

ùvovq| †KD GKRb wPrKvi K‡i ejwQj DAD bvwmi mv‡ne Zv‡K mg Í̄ 

`vwqZ¡ w`‡q `ievi n‡j i³ cwi¯‹vi K‡i wb‡q‡Q AviI Ab¨ wmwbqiiv 

bvK †W‡K Nygv‡”Q| Gici H †jvK Avgvi bvg a‡i KK©k fvlvq Wv‡K| 

Avwg Kv‡Q wM‡q wPb‡Z cvwi 36 e¨vUvwjq‡bi nvwe: BDmyd| BDmyd 

SMG w`‡q Avgvi †c‡U †LuvPv w`‡q G¨v¤̂y‡jÝ MvwoUv‡Z DV‡Z e‡j| 

ZLb †m my‡e`v †gv Í̄dv‡KI WvKvWvwK K‡iwQj| Gici Avwg Mvwo‡Z 

DwV| MvwoUv 36 e¨vUvwjq‡bi cvk w`‡q nvmcvZv‡ji g‡M© G‡b _vgvq| 

ILv‡b 2Uv-3 Uwb© Mvwo (eo) Ges 1Uv wcK Avc †`wL‡q BDmyd Avgv‡K 

e‡j ÔÔ GB †`‡Lb GLv‡b me jvk Av‡Q|Ó †QvU GKUv UP© jvB‡Ui Av‡jv 

GKUv jv‡ki Dci †d‡j BDmyd Avgv‡K e‡j ÔÔ H †h †`‡Lb DG Gi 

jvk|Ó Avwg ZLb †`wL ‡ewki fvM jv‡kB †cvkvK bvB| j¤̂v AvÛvi 

Iqvi I †MwÄ civ wQj jvk¸‡jv| BDmyd e‡j †h DAD bvwmi Zv‡K 

wb‡ ©̀k w`‡q‡Q jvk ¸‡jv 13 e¨vUvwjqv‡bi gv‡V wb‡q wM‡q Mvwo mn 
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†cÖ‡Uªvj w`‡q jvk¸‡jv cywo‡q †dj‡Z|  Avwg ZLb BDmyd‡K ewj 

gymjgv‡bi jvk Gfv‡e cywo‡q †djv hvq| Avwg Zv‡K ewj †hLvbKvi jvk 

†mLv‡b †i‡L Avm‡Z| Gici Avevi Mvwo‡Z DwV| 1 bs †M‡U  wM‡q Mvwo 

_v‡g| Avwg g‡M© wM‡q 03 Rb ùvwoIqvjv †jvK‡K †`L‡Z †c‡qwQjvg| 

G‡`i g‡a¨ GKRb LyeB cvZjv, gy‡L Aí ùvwo wQj| 1 bs †M‡U hvIqvi 

ci BDmyd †cv‡÷ wM‡q bvwmi mv‡ne‡K †dvb K‡i cvq bvB| Gici 

Avevi g‡M© Avwm| BDmyd Avgv‡K wKQz †jvK w`‡Z e‡j| Avwg Mvwo wb‡q 

R S U †Z  wM‡q nvwe: gvmy`‡K  10/12 Rb †jvK w`‡Z ewj| Gici 

10/12 Rb †jvK wb‡q Avevi nvcmvZvj g‡M© Avwm| G‡m †`wL c~‡e©i 

†`Lv †mB cvZjv †jvKUv g‡M©i cv‡k MZ© Lyuo‡Q| Avwg wK Ki‡Z‡Q 

wR‡Ám Kwi Ges Kvi wb‡ ©̀‡k Ki‡Q GUv wR‡Ám K‡iwQ| Gici Avwg 

wKQz¶b _vKvi ci ‰mwbK e¨viv‡K P‡j Avwm| Avwg BDR m`i `dZ‡ii 

wfZ‡i wQjvg| Gici wKQzw`b ci RAB  Avgv‡K a‡i| GB Avgvi 

e³e¨|” 

The confessional statement of co-accused Habilder 

Yousuf (C.S. 75) runs as under-  

“B¢j 36 hÉ¡V¡¢mu¡el pcpÉz Na 23/02/09 Cw a¡¢lM Bj¡cl 36 l¡C-

gm hÉ¡V¡¢mu¡el g¢mw Hl pju Lj¡ä¡l e¡uL ¢pl¡S Bj¡cl hm 24 J 

44 l¡Cgm hÉ¡V¡¢mu¡e ¢LR¤ ¢mgmV f¡Ju¡ ®NRz B¢j öe¢R I ¢mgmV 

BDR pcpÉcl 100% ®lne f¤¢mnl eÉ¡u ¢pj¡¿¹i¡a¡ hª¢Ü Hhw f¤¢mnl 

eÉ¡u ¢hcn£ ¢jnel p¤k¡N Hl c¡h£l Lb¡ ®mM¡ ¢Rmz 24/02/09 Cw a¡¢lM 
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j¡ee£u fÐd¡ej¿»£ J ül¡øÌ j¿»£ Bj¡cl fÉ¡lX f¢lcnÑe Llez B¢j cnÑL 

¢qp¡h Ef¢ÙÛa ¢Rm¡jz Eš² fÉ¡lX NË¡Eä Ef¢ÙÛa ¢Rm¡jz Bj¡l p¡b mÉ¡¾p 

e¡uL ¢p¢ŸL q¡¢hmc¡l S¡m¡m (36 hÉ¡V¡¢mu¡e) Eš² fÉ¡lX Ae¤ù¡e 

Ef¢ÙÛa ¢Rm¡jz Aaxfl Na 25/02/09 Cw a¡¢lM q¡¢hmc¡l n¡qS¡m¡m 

p¡wúª¢aL (f¡Nm¡ ¢SjM¡e¡l) pLm Ae¤ù¡e pL¡m 6.30-7.45 Hl jdÉ 

pÇfæ Llz Aafl  fÐ¢a ®L¡Çf¡e£ qa 27 Se Ll fÉ¡lX Ll clh¡l qm 

fÐhn L¢lz B¢j ph¡l ¢fRel p¡¢ll BNl p¡¢la h¢pz LZÑm j¤¢Sh¤m qL 

¢hÐNx ®Se¡lm Bë¥m h¡¢lL öiµR¡ ¢lf¡VÑ fÐc¡e Llz fl ®L¾cÐ£u S¡j 

jp¢Scl dj£Ñu ¢nrL ®j¡x ¢R¢ŸL¥l lqj¡e ®L¡l¡e ®amJu¡a Llz Aaxfl 

D.G jq¡cu hš²hÉ öl¦ Llez 

 Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j’l ¢cL 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®bL f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾Ve k¡Cz ®kM¡e p¤hc¡l ®jSl n¡q£c¤m Cpm¡j e¡uh p¤hc¡l 

Bë¥m B¢SS, e¡uh p¤hc¡l C¢âp p¤hc¡l BLl¡j, e¡uh p¤hc¡l 

n¡qS¡q¡e, e¡uh p¤hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡uh p¤hc¡l 

pqL¡l£ Bm£ BLhl, e¡uh p¤hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, q¡¢hmc¡l 

hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡Sz 10/12 Se 

L¡m¡ L¡fs ¢ca j¤M h¡d¡ BDR SJu¡e Hp Bj¡cl AÙ»N¡l ®bL AÙ» ¢e-

u hm Hhw N¡m¡N¡¢m Llz Aaxfl B¢jJ e¡uh p¤hc¡l HÉ¡XS¤V¾V C¢âp 

36 hÉ¡V¡¢mu¡e ¢Nu AÙ»N¡l ®bL 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz 

Bj¡cl AÙ» eh¡l SeÉ AeL …m¡ ®m¡LSel jdÉ e¡uh p¤hc¡l Bë¥m 

B¢SS Hl Lã öea f¡Cz B¢j 2¢V jÉ¡N¡¢Se 15 l¡Eä Ll 30 l¡Eä 

…¢m ®eCz 

Hlfl 1ew ®NVl ¢cL Hp ®c¢M ØV£ml ®Qu¡l ¢pf¡q£ B¢mj ®lS¡ q¡a 

SMG ¢pf¡q£ hSm¤ q¡a 1¢V ¢fÙ¹m mÉ¡x e¡uL Be¡u¡ll q¡a 1¢V L¡m¡ lw 

Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡a SMG Hhw 

a¡l pLm ØV¡gl q¡a SMG J ¢fÙ¹mz L¡l¡ q¡aM¡¢m e¡Cz e¡x p¤hc¡l 

B¢SS Bj¡L 4 am¡u EWa hm L¡le ®pM¡e e¡¢L 2 B¢jÑ f¡lpe m¤¢Lu 

BRz 4 am¡ °p¢eL m¡Ce ¢Nu ®c¢M p¤hc¡l ®jSl n¡q£c q¡a SMG , 

C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, q¡¢hmc¡l n¡q S¡m¡m, p¤-
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hc¡l BLl¡j Hcl fÊaÉLl q¡a SMG J ¢fÙ¹mz qX LÓ¡ÑL BLhl fl 

l¡Cgm ¢eu Bpz 4 am¡u f§hÑ f¡nÄÑ LZÑm j¤¢Sh J ®mx LZÑm He¡ua p¡-

qhL f¢ÕQj f¡nÄÑ ®c¢Mz BHM S¡m¡m Hl ®r¡i ¢Rm ®mx  LZÑm He¡ua 

Hl Eflz Aaxfl e¡uh p¤hc¡l B¢SSl ¢ecÑn mÉ¡x e¡uL Be¡u¡l J 

¢pf¡q£ hSm¤l ln£c …¢m Ll ®mx LZÑm He¡ua p¡qhL …¢m Ll qaÉ¡ Llz 

Aaxfl ®qX LÔÑ¡L BLhll ¢ecÑn B¢j 4bÑ am¡u LZÑm j¤¢Sh¤m qL-®L 2 

l¡Eä …¢m  Ll qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡ml ¢ecÑn pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡V¢mu¡el e¡¢faM¡e¡l p¡b m¡N¡e¡ f¡¢el fu¾Vl ¢eLV 

l¡Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pLm ¢QvL¡l Ll m¡n…m¡ p¢lu 

®gma hm 36 hÉ¡V¡¢mu¡e ®bLz m¡n…m¡ pl¡C Hj¢V mÉ¡x e¡uL ®j¡S¡-

Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez ®pM¡e Ef¢ÙÛa ¢Rm 

BlJ p¤hc¡l ®jSl L¡CEj, p¤hc¡l (c¡y¢sJu¡m¡)z C,Hj,C p¤hc¡l 

(c¡¢sJu¡m¡) Hl ¢ecÑn m¡n 2¢V jÉ¡eq¡ml X¡Le¡ ®i‰ ¢ial ®gm ®cJu¡ 

quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ p¡Cg¥¢Ÿe ¢jm ®jSl jLh¤m ®L 

qaÉ¡ Ll Bj¡l p¡je z ®jSl jLh¤ml m¡n MP NÉ¡lSl ®c¡L¡el p¡je 

c¡ys¡e¡ 3 Ve N¡¢sl ¢fRe l¡M¡ quz 

Aaxfl p¤hc¡l ®jSl nq£c¤m Cpm¡j e¡uh p¤hc¡l C¢âp Bj¡L pLm ®NV 

i¡l£ AÙ» Close Lla ¢eod Llz DAD a±¢qc p¡qhJ Bj¡L pLm ®N-

Vl i¡l£ AÙ» Close e¡ Lla hmz B¢j fl 1ew ®NV f¡q¡l¡ la b¡¢Lz 

B¢j öe¢R pLm AÙ»N¡ll Q¡¢h DAD ®a±¢qc pÉ¡ll L¡R BRz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl jdÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡b ®NV f¡q¡l¡ la ¢Rmz e¡uh p¤hc¡l h¡ae, q¡¢hmc¡l, 

p¡m¡E¢Ÿez e¡uh p¤hc¡l C¢âp aMe Bj¡cl pLmL AÙ»Sj¡ ¢ca ¢eod 

Llz flha£Ña Bjl¡ ¢L Llh a¡ DAD ¢pl¡SL ¢S‘¡p¡ Llm ®p ®L¡e 

pc¤š¡l ®cu¢e hlw DAD e¡¢plL ¢S‘¡p¡ Lla hmz Bjl¡ DAD 

e¡¢pl ®L ¢S‘¡p¡h¡c Llm Bj¡cl lš² f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡-

cl p¡je aMe e¡uh p¤hc¡l n¡qS¡q¡e J e¡uh p¤hc¡l M¡ul ¢Rmz a¡l¡C 

pLm ¢ecÑne¡ ¢c¢µRmz 
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clh¡l qm k¡C B¢j mÉ¡¾p e¡uL jm¤ MLSS p¡Cg¥¢Ÿe, NCE  Bh¤m, 

NCE S¡j¡m pq BlJ 4/5 Sez Bjl¡ pLm ¢jm lš² f¢lú¡l L¢lz 

Bjl¡ ®a¡u¡m f¤l¡ae CE¢egÑj J f¡¢e ¢cu lš² f¢lú¡l L¢lz 

Aaxfl q¡pf¡a¡ml N¡¢sa Ql ®S.¢p.J ®jp k¡Cz I M¡e HL p¤hc¡l 

¢Rmz I M¡e DAD e¡¢pl pLm m¡n f¤¢su ®gma h¡ c¡ge ¢cu ®gma h-

mz aMe 4/5 Se ®S.¢p.J Ef¢ÙÛa ¢Rmz ®S.¢p.J ®jp l¦j p¤hc¡l 

®j¡Ù¹g¡-®L ®cM¢Rz p¤hc¡l ®j¡Ù¹g¡ p¤hc¡l CEp¤g-®L Bj¡l p¡b ®ka hmz 

Bjl¡ 2 Se ¢jm q¡pf¡a¡ml ¢fRe jlQ¡u¡l£l p¡je k¡Cz pM¡e ¢Nu VQÑ 

m¡CV ¢cu D.G p¡qhl m¡n N¡¢sa ®cMa f¡Cz ®pM¡e BlJ AeL m¡n 

®cMa f¡Cz B¢j 36 hÉ¡V¡¢mu¡e N¡¢s ¢eu Hp e¡¢jz p¤hc¡l CEp¤g 

®m¡LSe pwNËq LlRz m¡n…m¡ pvL¡ll SeÉz 

fl j¡C¢Lw ö¢ez p¡l¡l¡a j¡C¢Lw quz j¡C¢Lw Hl ®ea«aÅ ®cu q¡¢hmc¡l 

j¡j¤ez Aaxfl 26/02/09 Cw a¡¢lM DAD °a±¢qc hm, ®L¡e ®NVl AÙ» 

®a¡m¡ k¡h e¡ Hhw pLmC i¡l£ AÙ» ¢cu ¢XE¢V Llz pLm ¢pf¡q£cl q¡a 

®NËeX ¢Rm Hhw R¡c i¡l£ AÙ» m¡N¡e¡ ¢Rmz Bj¡cl L¡R aMe 1¢V SMG 

(6ew h¡V) 28 l¡Eä …¢m ¢Rmz Bj¡l ®eJu¡ 30 (¢œn) l¡Eä …¢ml jdÉ 

2 l¡Eä …¢m B¢j LeÑm j¤¢Sh-®L qaÉ¡l pju hÉhq¡l Ll¢Rz 26/02/09 

Cw a¡¢lM ¢hL¡m 5.30 ¢j¢eVl ¢cL B¢j 1ew ®NVl ®Q±¢Ll Jfl AÙ» J 

…¢m…m¡ ®lM q¡¢hmc¡l p¡m¡E¢ŸeL hm clS¡ ¢cu h¡¢ql qu f¡¢mu k¡Cz 

Bj¡l aMe BDR Hl Dress fl¡ ¢Rmz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Habilder 

Masud Iqbal (C.S. 164) runs as under-  

“Avwg me©‡kl 03 wW‡m¤¦i 2008 mv‡j RSU XvKv †Rv‡b †hvM`vb Kwi 

Ges wcjLvbvq Ae ’̄vb Kwi| Avwg GWwgb Gm.wm.I. wnmv‡e `vwqZ¡ cvjb 

Kwi| Avgvi mv‡_ wbqwgZ 47 Rb Ges evwni †Rvb n‡Z mshy³ 28 Rb 

mn †gvU 75 Rb wWDwU K‡i| NUbvi mgq 69 Rb nvwRi wQj| evKx 06 

Rb †U«wbs/QywU‡Z wQj| weMZ 21/02/09 ZvwiL Avwg RSU wewìs Gi 4 

Zjvq _vKvKv‡j bv‡qK Rvnv½xi Avgv‡K ‡gvevB‡j Rvbvq 24 ivB‡dj 

e¨vUvwjqvb ‰mwbK jvB‡bi m¤§y‡L cyivZb wewìs Gi wmwoi bx‡P wewfbœ 
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`vex `vIqv mn GKwU wjd‡jU jvMv‡bv Av‡Q| Avwg NUbvUv wmwbqi 

†RwmI bv‡qe my‡e`vi iwdKzj Bmjvg‡K RvbvB| iwdK mv‡ne Avgv‡K 

†b‡g Avm‡Z e‡j| Zvici iwdK mv‡ne †RwmI g¨vm n‡Z Av‡mb| 

Zvici Gg.wU M¨v‡iR n‡Z †gvUi mvB‡Kj wb‡q Avgiv ỳÕR‡b 24 

ivB‡dj e¨vUvwjqv‡bi cyivZb wewìs Gi wmuwoi bx‡P wjd‡jU wU jvMv‡bv 

Ae ’̄vq cvB| bv‡qK Rvnv½xi ZLb wQj| ZLb iwdK mv‡ne welqwU 

Avgv‡`i †Rvb KgvÛvi †gRi †nv‡mb †mv‡nj mvn‡bIqvR‡K Rvbvb| 

m¨vi wjd‡jUUv Zy‡j wb‡q Zvi wbKU Avm‡Z e‡j| Avgiv wjd‡jU Zy‡j 

wb‡q †gvUi mvB‡K‡j K‡i Awdmvm© †g‡m m¨v‡ii nv‡Z †`B| m¨vi ZLb 

wcjLvbvi Ab¨ †Kvb RvqMvq G ai‡bi wjd‡jU ev †cvóvi Av‡Q wK bv 

Lyu‡R †`L‡Z e‡jb| Avgiv ỳÕRb †gvUi mvB‡K‡j wewfbœ ’̄vb Ny‡i myjZvb 

MÖvD‡Ûi Mv‡Qi mv‡_ jvMv‡bv GKwU ‡cvóvi, †RwmI †g‡mi wbKU GKwU 

Ges b~i †gvnv¤§` K‡j‡Ri mvg‡b GKwU K‡i †cvóvi cvB Ges ‡m¸‡jv 

Zy‡j wb‡q kvn‡bIqvR m¨v‡ii nv‡Z †`B| GB †cvóvi ¸‡jv cÖavbgš¿xi 

D‡Ïk¨ K‡i wjLv| wWwR m¨vi `vgx `vgx Mvox wK‡bb wKš‘ wewWAvi iv 

fv½v Mvox‡Z, cv‡q †n‡U wWDwU K‡i, Acv‡ikb Wvj fv‡Zi UvKv, wVKgZ 

bv †`Iqv Ges wek¦ B‡¯—gvi we wW Avi- Gi bv¯—vi UvKv Awdmviiv 

†g‡i w`‡q‡Qb e‡j †cvóv‡i wjLv _v‡K| †cvóv‡i cÖavbgš¿xi Kv‡Q myô 

wePvi `vex Kiv nq| †cvóvi ¸‡jv wb‡q kvn‡bIqvR m¨vi, †gRi Mv¾vjx 

`¯—Mxi m¨vi I †gRi AvmvD`‡`Šjv m¨vi RSU Gi wmI †jt K‡Y©j 

Bbmv` Beb Avwgb m¨v‡ii Awd‡m hvq| ILvb n‡Z me m¨viiv wg‡j †nW 

†KvqvU©v‡i hvq| †cŠ‡b wZbUvi w`‡K †nW †KvqvU©vi †_‡K kvn‡bIqvR 

m¨vi Av‡mb| 24 ZvwiL cÖavbgš¿x Avm‡eb| Avgv‡`i weªwds †`Iqvi 

K_v| m¨vi weªwds †`Iqvi mgq bv‡qK Rvnv½xi‡K wjd‡j‡Ui Lei 

†`Iqvi Rb¨ ab¨ev` Rvbvb Ges mevB‡K †PvL Kvb †Lvjv †i‡L wWDwU 

Kivi wb‡ ©̀k †`b| H w`bB iv‡Z †KvZ Ges g¨vMvwR‡b Awdmvi Ges wW 

G wW †`i‡K 24 N›Uv wWDwU‡Z jvMvq Ges Avgv‡`i wWDwU evovBqv †`q| 

24/02/09 Bs ZvwiL Avgv‡`i RSU Gi 52 Rb‡K wewfbœ †cv‡÷ 

wWDwU‡Z cvVv‡bv nq| Avwg Ges Avgvi Awd‡mi nvwej`vi Kvgvj wiRvf© 

wnmv‡e RSU Awd‡mi 4 Zjvq _vwK| †ejv ỳBUvq Avgv‡`i wWDwU †K¬vR 
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Kiv nq| Avgv‡`i‡K 26 ZvwiL my›`ifv‡e wWDwU Kivi wb‡ ©̀k †`Iqv 

nq| 24 ZvwiL iv‡Z Avwg RSU Gi jvB‡b _vwK| iv‡Zi †ejv Rb‡Z 

cvwi c‡ii w`b `ievi mKvj 08 Uvi cwie‡Z© 09 Uvq n‡e| 25/02/09 

ZvwiL mKv‡j dRi bvgvR †k‡l `ievi cvwU© Ges wWDwU cvwU©‡`i †W‡K 

Zywj| 1 bs †MB‡U j¨vt bv‡qK kwdDjvn, 3 bs †MB‡U bv‡qK iwdK, 4 

bs †MB‡U nvwej`vi Kvgvj, 5 bs †MB‡U nvwej`vi Kwig, G we eK/†KvZ 

g¨vMwR‡b nvwej`vi `vD`, wm wW eK (m`i I 44 e¨vUvwjqvb)- G 

nvwej`vi gwbi, B Gd eK/†KvZ g¨vMwR‡b j¨vt bv‡qK gnwmb Avjx, wR 

eK (nvmcvZvj GjvKv) wmcvnx knx ỳj Bmjvg, cywjk K‡›U«vji“‡g 

bv‡qe nv‡Zg Avjx, `ievi n‡ji †gBb †MB‡U wmcvnx iwdK, `ievi 

n‡ji `w¶b w`‡K bv‡qe Iqvwj Djvn, `ievi n‡ji DËi w`‡K j¨vt 

bv‡qK gwRei, evei MÖvD‡Û bv‡qe †gvevei wmwfj ‡W«‡m wWDwU‡Z _v‡K| 

mKvj 7.30 w`‡K Avwg mn 33 Rb `ievi n‡ji w`‡K iIbv †`B| 8 Uvi 

w`‡K `ievi n‡j †cŠwQ| `ievi n‡ji †MB‡Ui w`‡K nvwej`vi Kwig †K 

wWDwU‡Z cvB| 8.30 w`‡K jvBb Avc Kivi ci Avwg `iev‡i ewm| Avwg 

†cQ‡bi w`‡K ewm| wVK 9 Uv evRvi cuvP/10 †m‡KÛ Av‡M wW wR m¨vi 

`iev‡i Av‡mb| †KviAvb †ZjIqv‡Zi ci wRwW m¨vi mvjvg wewbgq K‡i 

ivB‡dj mßvn D‡Øvab K‡ib Ges `ievi ïi“ K‡ib| cÖavbgš¿xi 

c¨v‡iW myôfv‡e m¤úbœ nIqvi Rb¨ mevB‡K ab¨ev` Rvbvb| Wvj fvZ 

Kg©m~Pxi Avjvc Av‡jvPbv ïi“ nq| wW wR m¨vi e‡jb Wvj fv‡Zi UvKv 

mevB‡K †`qv n‡q‡Q Ges wKQy UvKv Av‡Q hv we wW Avi-Gi Kj¨v‡b e¨vq 

Kiv n‡e| GB gyû‡Z© `ievi n‡ji `w¶b w`K †_‡K we wW Avi-Gi GK 

m`m¨ A ¿̄ wb‡q †÷‡R D‡V wW wR m¨v‡ii w`‡K A ¿̄ ZvK K‡i| ZLb 

`ievi n‡ji wfZ‡i †QvUvQywU ïi“ nq| Avwg `ievi n‡ji cwðg w`K 

n‡Z †ei n‡q `w¶b w`‡K G‡m 2/3 wgwbU `vovB| G mgq n‡ji wfZi 

¸wji kã ïwb| G mgq Avwg †Kvb Gd.Gm †`wL bvB| 44 e¨vUvwjqvb I 

24 e¨vUvwjqvb Gi w`K n‡Z ¸wji kã †ekx ïwb Ges A ¿̄ mn 

we.wW.Avi‡`i Avm‡Z †`wL| G¨vKkbUv 44 Avi 24 e¨vUvwjqvb n‡Z 

ïi“ nq| Avwg ZLb `w¶b w`K w`qv †`ŠovBqv RSU Gi 4 Zjvq hvB| 

5/7 wgwbU ci 1 bs †MB‡Ui w`‡K AviI †ekx ¸wji kã cvB| RSU Gi 
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†MB‡Ui mvg‡bi iv¯—vq we wW Avi †`i Kvc‡o gyL evav Ae ’̄vq A ¿̄ mn 

wcK Avc f¨v‡b mevB‡K A ¿̄ aivi Rb¨ gvBwKs Ki‡Z ïwb| mvivw`b 4 

Zjvq _vwK| mÜ¨vi mgq j¨vt bv‡qK gwReyi Rvbvq mk ¿̄ gy‡Lvkavix 

wewWAvi A‡ ¿̄i fq †`LvBqv Zvi Gq¨vi‡jm †mU wbqv hvq| ivZ mv‡o 

bqUv/†cv‡b `kUvi w`‡K RSU Gi †RwmI my‡e`vi BDmyd Avgv‡K bx‡P 

bvg‡Z e‡j| Avwg bx‡P bvwg| †`wL GKUv G¤¦y‡j›m Ges 3/4  Rb mk ¿̄ 

wewWAvi| my‡e`vi BDmyd Avgv‡K †jvK w`‡Z e‡j| ZLb Avwg 4 Zjv 

Avi 5 Zjv n‡Z WvKvWvwK K‡i bv‡qK KvBqyg, bv‡qK †gveviK, j¨vt 

bv‡qK Rqbvj, j¨vt bv‡qK Avey nvmvb, bv‡qK BDbym, j¨vt bv‡qK 

gywRei, wmcvnx Kvjvg-†`i‡K bx‡P bvg‡Z ewj| my‡e`vi BDmyd Avgv‡K 

†Kv`vj, †ejPv, †MwZ w`‡Z ej‡j Avwg wmcvnx †mwjg‡K (†÷vi g¨vb) 

G¸‡jv w`‡Z ewj| c‡i wmcvnx †mwjg I nvwej`vi mwd 10/12 Uv †ejPv, 

†Kv`vj, †MwZ †`q| c‡i Avwg Dc‡i D‡V hvB Ges G¨v¤¦y‡j›m P‡j hvq| 

iv‡Z Avgvi Nyg nq bvB| mKv‡j AvRv‡bi ci bv‡qK KvBqyg G‡m e‡j 

Awdmvi‡`i jvk gvwU †`qv n‡q‡Q| wW wR m¨v‡ii jvkI Av‡Q| Avgv‡K 

6/7 Rb †jvK wbqv wMqv K¨v‡gvd¬v‡·i e¨e ’̄v Ki‡Z e‡j| Avwg ZLb 

nvwej`vi †gRi Av³vi I RSU Gi ‡U«wbs-G Avmv 6/7 Rb QvÎ we wW 

Avi‡K wb‡q nvmcvZv‡ji †cQ‡bi giPyqvix‡Z hvB| wMqv †`wL gvwU †`qv 

Complete| Avgiv Avav Avav B‡Ui UyKiv, bvi‡K‡ji Wvj, Avg-Rv‡gi 

ïKbv cvZv Mb Ke‡ii Dc‡i QovBqv †`B hv‡Z mn‡R eySv bv hvq †h 

GLv‡b Kei Av‡Q| KvR †kl K‡i jvB‡b P‡j Avwm 10/15 wgwbU c‡i| 

jvB‡bi 4 Zjvq Ae ’̄vb Kwi| ỳcy‡i gvBwKs ïwb †h wcjLvbvi Avk 

cv‡ki 3 wKt wgt GjvKvi †jvKRb‡K m‡i †h‡Z ejv n‡”Q| Avevi ïwb 

†h Avwg© Avm‡e| mvivw`b f‡qi g‡a¨ _vwK| Gici H w`b weKvj 5.30 

Uvi w`‡K, 26 ZvwiL wmwfj †W«‡m †RwmI †g‡mi †cQ‡bi w`‡K Iqvj 

UcKvBqv cvwj‡q hvB| Zvici Kvgiv½xPi n‡q dwi`cyi P‡j hvB| 

28/02/09 ZvwiL cjvZK we wW Avi †`i nvwRi nevi †NvlYv ï‡b 

01/03/09 ZvwiL mKv‡j wcjLvbvi 4 bs †MB‡U nvwRi nB| c‡i 

Avgv‡K cywjk †MÖdZvi K‡i| GB Avgvi Revbe›`x|” 
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The confessional statement of co-accused Naik A.  

Kaium (C.S. 165) runs as under-  

“16/02/09 Bs Zvwi‡L Avgv‡K RSU w`bvRcyi †Rvb n‡Z XvKv †Rv‡b 

Avbv nq| 21/02/09 Zvwi‡L wWDwU †k‡l e¨vivK-G Ae ’̄vb Kwi| mKvj 

8.30 w`‡K RSU bv‡qK Rvnv½xi †gvevB‡j nvwej`vi †gRi gvmy` 

BKevj‡K Rvbvq †h, 24 e¨vUvwjqv‡b cyivZb wewìs Gi wmwoi bx‡P `vex 

`vIqv wbqv wjd‡jU jvMv‡bv n‡q‡Q| Avwg gvmy` BKev‡ji Kv‡Q wQjvg 

e‡j LeiUv Rvb‡Z cvwi| gvmy` BKevj †dv‡b wmwbqi †RwmI †K Rvbvq 

Ges †LvR Lei wb‡Z iIbv ‡`q| Avwg Ab¨vb¨ Gd.Gm.-†`i mv‡_ Ab¨ 

w`‡K †ei n‡q hvB| Avwg nv‡Z bv‡Z wKQy cvB bvB Z‡e nvwej`vi gvmy` 

BKevj wjd‡jU cvBqvwQj| H w`b weKvj wZbUvi w`‡K †Rvb KgvÛvi 

wjd‡jU Zy‡j wb‡q Avmvi Rb¨ Avgv‡`i ab¨ev` Rvbvb| 24/02/09 G 

cÖavbgš¿xi AvMgb Dcj‡¶¨ mKvj Abygvb 6.30 n‡Z Avgvi wWDwU ïi“ 

nq m`i Awd‡mi mvg‡bi †iv‡Wi Dci| cÖavbgš¿x hvevi ciI Avwg 3 Uv 

ch©š— wWDwU Kwi| c‡i H w`b ivZ 12 Uv n‡Z 25/02/09 ZvwiL †fvi 

6 Uv ch©š— Avwg G-we eK 13 I 36 e¨vUvwjqb †KvZ/g¨vMvwR‡b wWDwU 

Kwi| GKRb †gRi ZLb wWDwU‡Z wQj| Zv Avwg nvwej`vi gvmy` 

BKevj‡K RvbvB| 25/02/09 ZvwiL mKvj 06 Uvq Avwg nvwej`vi 

`vD`‡K `vwqZ¡ eySvBqv †`B| Avwg e¨viv‡K wd‡i Avwm| nvwej`vi gvmy` 

BKevj Avgv‡K †i÷ Ki‡Z e‡j| Kvib Avwg iv‡Z wWDwU KwiqvwQ| 

Avwg †Mvmj K‡i 5 Zjvq Avwm Avgvi wU.G wej wjL‡Z _vwK| Abygvb 

9.30 Gi w`‡K `ievi n‡ji w`K n‡Z K‡qK ivDÛ ¸wji kã ïwb| 

eviv›`vq †ei n‡q †`wL eû we wW Avi wPjv cvjv K‡i ¯̂ ¯̂ e¨vUvwjqv‡bi 

w`‡K †`ŠovBqv AvmZv‡Q| 10/15 wgwbU ci PZyw ©̀‡K ¸wji kã ïwb| 

Avwg e¨viv‡Ki †d¬v‡i wbivcËvi Rb¨ ïBq¨v cwo| 2-2
1
2 N›Uv †K‡U hvq| 
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gvB‡K †NvlYv Kiv nq †Kvb †ivK we wW Avi- Gi †cvlvK Qvov _vK‡j 

¸wj Kiv n‡e Ges mevB‡K A ¿̄ wb‡Z e‡j| ỳcyi 1 Uvi w`‡K Lvbv †L‡q 

Avwg Avevi 5 Zjvq D‡V hvB| gvBwKs ï‡b Avwg BDwbdg© c‡o †bB| 

e¨viv‡K ZLb 50/60 Rb RSU wQj| `ievi nj ‡_‡K me RSU 

e¨viv‡K P‡j Av‡m| H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi 

w`‡K nvwej`vi gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi 

†jvK Pv‡”Q| bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei 

†Luvovi Rb¨ †jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z 

bx‡P ‡b‡g Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt 

bv‰hK †gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx 

Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK 

bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we 

wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ 

Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| 

my‡e`vi BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, 

bRi“j, kvnx Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| 

evKxiv †n‡U iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| 

Avgv‡`i‡K wb‡q G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 

3/4  Rb BDwbdg© civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb 

U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| 

cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q 

Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq 

Kei Lyuo‡Z mgq jv‡M| 26/02/09 ZvwiL †fvi 4 Uvq Kei †Lvov †kl 

nh| Kei †Lvovi mgq GKRb we wW Avi Z`viwK K‡i| Av‡k cv‡k 
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mk ¿̄ wewWAvi wQj| Zvici Mvox n‡Z jvk Ke‡i bvgv‡bv ïi“ Kwi| 

Avwg Avi bv‡qK Iev‡q ỳi Ke‡ii bx‡P wQjvg| cÖ_g jvkwU bvgv‡bvi 

mgq GKRb Dci †_‡K e‡j GUv wWwRi jvk| Avwg Avi Iev‡q ỳi 

jvkwU Ke‡i ivwL| 3/4 Rb GK GKwU jvk Mvox n‡Z bvgvBqv Avgv‡`i 

Kv‡Q Av‡b Avi Avwg Avi Iev‡q ỳi Zv M‡Z© ivwL| Gfv‡e Abygvb 35 wU 

jvk bvgvB| Gici Avgiv mevB wg‡j gvwU Pvcv †`B| me jvk GB Ke‡i 

bv nIqvq wcK Avc jvk mn 13 e¨vUvwjqv‡bi w`‡K hvq, mv‡_ A ¿̄avix 

we wW Avi hvq| gvwU Pvcv †kl K‡i Avwg K¬vš— n‡q e¨viv‡K wd‡i hvB| 

Avwg nvwej`vi gvmy` BKevj‡K e¨viv‡Ki PviZjvq mRvM cvB| Zv‡K 

ewj gvwU Pvcv cy‡ivcywi †kl nq bvB Ges Zv‡K †jvKRb wb‡h evKx KvR 

mvi‡Z ewj| Avwg Zvici †Mvmj K‡i weQvbvq ï‡q _vwK| ỳcyi 2 Uvi 

w`‡K ïwb †mbvevwnbx wcjLvbv Avµgb Ki‡e| ZLb Avwg 2.30 Uvi 

w`‡K †RwmI †g‡mi cvk w`‡q †`Iqvj UcKvBqv cvjvBqv hvB| †`Iqvj 

UcKv‡bvi Av‡M Avwg BDwbdg© Ly‡j †dwj| Avgvi BDwbd‡g©i bx‡P GKwU 

mvU© I jyw½ cov wQj| †ewiev‡ai Dci Ryby bv‡gi e¨w³i evmvq GKivZ 

_vwK| †mLvb n‡Z evjyP‡i AvZ¥‡Mvcb K‡i _vwK| miKv‡ii ‡NvlYvq 

01/03/09 G Avwg wcjLvbvq Avwm| c‡i 20/03/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq| GB Avgvi Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant assembled 

together with other rebellions and took away arms by breaking 

kote and magazine and actively participated to the occurrence 

as it is evident from the evidence of prosecution witnesses as 

well as the confessional statements of the condemner/appellant 

and that of co-accused Habilder Masud Iqbal (C.S. 164), Naik 

A. Kaium (C.S. 165) and Habilder Yousuf (C.S. 75).  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-
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graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 38, 39, 57, 63, 80, 93, 107, 129, 

283, 455, 456 and 498 are eye witnesses to the occurrence 

specially to the above events, P.W. 38 saw him to inter into 

RSU by ambulance at 1.00 A.M. following the day 25.02.2009 

and asked all others to come down and took them towards 

mortrary and to grave the dead bodies of army officers together. 

P.Ws. 39, 63, 93,129, 283, 455, 456 and 498 also saw him at 

the relevant time and hour as aforesaid to lead mass-graving 

including the dead bodies of D.G. and his wife at 1.00 hours on 

the night following the day 25.02.2009 beside mortrary. P.W. 

57 saw him to call others at 1.00 hours on the night following 

the day 25.02.2009 and having accompanied them moved 

towards mortrary and mass-graved the dead bodies of army 

officers. P.W. 80 saw him with arms and to move around. 

P.Ws. 38, 39, 283, 456, 498 also saw him with arms in his 

active participation to the killing of army officers in furtherance 

of his common intention.       

The learned Deputy Attorney General further submits 

that the condemner/appellant by his confessional statement as 



 

 

3751 

to his participation in mass-graving of the dead bodies of army 

officers including the dead bodies of D.G. and his wife but in 

escaping way. The confessional statements of co-accused also 

find corroboration by the evidence of prosecution witnesses and 

all the confessional statements of the condemner/appellant and 

those of co-accused bear evidentiary value.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, causing 

disappearance of evidence and trial Court on proper 

appreciation of evidence on record rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference. Consequently, he urges to accept the 

reference against the condemner/appellant under section 

302/201/149/34 of the Penal Code and to dismiss the Cr. 

Appeal filed on his behalf. 

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of appellant submits that as per evidence of 

above prosecution witnesses they all appear prominently as eye 
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witnesses to the part of mass-graving of the dead bodies of 

army officers beside mortuary at late night following the day on 

25th Feb, 2009. Their evidence does not disclose the culpability 

of the condemner/appellant in killing or any other aprt of 

causing massacre in Peelkhana on the dates of occurrence, the 

25/26th Feb, 2009, but on close scrutiny of their testimony their 

appearaance as eye witness seems highly improbable unreliable 

and lacks credibility. From the testimony of P.W. 38, he was 

beside RSU canteen at 1.00 hour on the night and in view of the 

above facts his claim of seeing the condemner/appellant coming 

down from ambulance and to call other BDR personnel to come 

down and assembling with the condemner/appellant and 

hearing of utterence of the condemner/appellant to say that they 

killed 50/60 army officers and their dead  body be screened and 

thereby going towards mortuary, some BDR personnel on foot 

and some by abmulance and finally graving the dead bodies of 

army officers, all appears hympothetical, unreliable and 

unacceptable. He admitted in his cross-examination that he was 

75 yards away from ambulance. His claim of above observation 

on the night from aforesaid distance lacks credibility. His such 
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evidence can’t be relied upon. Similar is the evidence of P.W. 

39 who claimed himself unwell and yet he accompnied the 

rebellions but was allowed to stand aside as observer rather 

than digging mass-grave for which he was called for, all 

appears unreliable and unacceptable in view of the facts and 

circumstances of the case. His evidence also inspires no 

confidnece. P.W. 57 was a runner and he was instructed by his 

officer to take safe shelter. His taking shelter in M.T. grade 

does not appear to be consistent with the circumstances of the 

case and his becoming eye-witness also appears unreliable. 

P.W. 63 was on 5th floor in RSU building. His claim of seeing 

the condemner/appellant and others to go towards mortuary and 

participating in mass-graving on the night also appears doubtful 

and can’t be relied upon. Similarly P.W. 93 was on the 3rd floor 

and his calim of identifying the condemner/appellant at dead of 

night casts reasonable doubt. His evidence appears 

contradictory with the evidence of P.Ws 38 and 39. He claims 

to see 3 vehicles. His reference of regiment number of as many 

as 26 persons is absolutely unusual tutored and lacks 

credibility. The evidence of P.W. 80 appears vague and 
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unspecified. He merely saw the condemner/appellant with SMG 

on the road in front of JCO mess but no time when he saw him 

in the above manner. Admittedly he was in CSD cantten on 3rd 

floor. His claim of identifying the condemner/appellant from 3rd 

floor apparently appears doubtful and unacceptable. The 

evidence of P.W. 107 does not bear any substance. He claims to 

see the condemner/appellant to go in front of MT building with 

SMG and folding red falg on his head. He did not disclose any 

culpability of the condemner/appellant to any offence as he was 

charged for. P.W. 129 claims to see the condemner/appellant 

among with other 15/20 BDR personnel and to take the 

condemner/appellant along with others towards hospital by 

ambulance and saw them in digging grave. From his evidence  

it appears that he was on the 3rd floor of R.S.U. building and he 

was forced go down with others and in above circumstances his 

claim of escaping therefrom and afterwards following them 

voluntarily and see them to dig grave- ‘Avwg wcQ wcQ wM‡q †`wL G‡`i 

w`‡q Kei Lyiv‡”Q|’ - casts reasonable doubt. On proper scrutiny of 

his evidence it is apparent that he himself volunteered with the 

rebellions and now deposed falsely to get himself exempted. 
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The evidence of P.W. 283 is vague and unspecified. There is no 

reference wherefrom he observed the occurrence. His 

identification of the condemner/appellant on the night appears 

unreliable. No explanation appears how he could identify that 

among the dead bodies there was the dead body D.G. The 

testimony of both the P.Ws. 455 and 456 do not bear any 

credibility. Both of them deposed before the I.O. twice. P.W. 

455 admitted in his cross-examination that he did not refer the 

name of the condemner/appellant in his deposition before I.O. 

on 09.04.2009. P.W. 456 admitted in his cross-examination that 

he did not depose before I.O. on 09.04.2009 what he deposed 

on 22.02.2011. In view of the above facts it is apparent that 

both the P.Ws. deposed as being tortured to implicate the 

condemner/appellant falsely. Their evidence finds no 

credibility. P.W. 498 is a witness of supplimentary C.S. 

Admittedly, he deposed before the I.O. on 22.02.2011, during 

further investigation of the case. His evidence apparently 

appears as tortured having disclosed at belated stage and that 

can’t be relied upon. In cross-examination on  behalf of 

condemner/appellant Kalam Azad and others he admitted that 
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having arrested he was in police custody from 24.05.2009 to 

30.08.2010 and was interrogated taking on remand. It is 

obvious that he deposed falsely to get himself exempted from 

the list of an accused. His evidence as of following the 

rebellions to the side of mortuary and observing mass-graving 

of the dead bodies of army officers at the supervision of the 

condemner/appellant lends support to his participation to the 

above acts. His evidence thus lacks credibility.  

Mr. Md. Sanowar Hossain further submits that the 

confession of the condemner/appellant although inculpatory in 

nature to the part of mass-graving but it is neither voluntary nor 

true and no confession as of his culpability to any other 

offences. The evidence and his confession merely stands to the 

offence under 201/34 of the Penal Code.  

Mr. Md. Sanowar Hossain also submits that the 

confession of co-accused having not been corroborated by any 

independant witness it can’t be considered as evidence against 

the condemenr/appellant.  

Mr. Md. Sanowar Hossain lastly submits that trial court 

having failed to assess and weigh the evidence on record 
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erroneously found him guilty of the offence and sentenced him 

illegally and it’s calls for due interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/ convicts/  respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confessional statement.  
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The condemner/appellant JCO Subader Md. Yousuf Ali 

Khan stated in his confessional statement– 

‘ Abygvb 10 Uvi w`‡K 36 e¨vUvwjqvb Ges 13 e¨vUvwjqb †_‡K Zzgyj 

dvqv‡ii kã cvB| ZLb †`wL †h gyL evav BDR ˆmb¨iv  A ¿̄ wb‡q `ievi n‡ji 

w`‡K hv‡”Q| PZz©w`‡K †`Šov †`Šwo Ki‡Z †`wL| H mgq gvBwKs K‡i †Nvlbv †`q 

A ¿̄ nv‡Z wb‡q cwRkb †bqvi Rb¨| ˆmwbK e¨viv‡Ki Pvi Zjvq Avwg ivZ mv‡o 

AvUUv ch©šÍ wQjvg| Gi ci Avwg †RwmI †g‡mi w`‡K Lvbv LvB‡Z hvIqvi mgq 

GKUv G¨v¤̂y‡jÝ G‡m ùvovq| †KD GKRb wPrKvi K‡i ejwQj DAD bvwmi 

mv‡ne Zv‡K mg Í̄ `vwqZ¡ w`‡q `ievi n‡j i³ cwi¯‹vi K‡i wb‡q‡Q AviI Ab¨ 

wmwbqiiv bvK †W‡K Nygv‡”Q| Gici H †jvK Avgvi bvg a‡i KK©k fvlvq Wv‡K| 

Avwg Kv‡Q wM‡q wPb‡Z cvwi 36 e¨vUvwjq‡bi nvwe: BDmyd| BDmyd SMG w`‡q 

Avgvi †c‡U †LuvPv w`‡q G¨v¤̂y‡jÝ MvwoUv‡Z DV‡Z e‡j| ZLb †m my‡e`v 

†gv Í̄dv‡KI WvKvWvwK K‡iwQj| Gici Avwg Mvwo‡Z DwV| MvwoUv 36 

e¨vUvwjq‡bi cvk w`‡q nvmcvZv‡ji g‡M© G‡b _vgvq| ILv‡b 2Uv-3 Uwb© Mvwo 

(eo) Ges 1Uv wcK Avc †`wL‡q BDmyd Avgv‡K e‡j ÔÔ GB †`‡Lb GLv‡b me 

jvk Av‡Q|Ó †QvU GKUv UP© jvB‡Ui Av‡jv GKUv jv‡ki Dci †d‡j BDmyd 

Avgv‡K e‡j ÔÔ H †h †`‡Lb DG Gi jvk|Ó Avwg ZLb †`wL ‡ewki fvM jv‡kB 

†cvkvK bvB| j¤̂v AvÛvi Iqvi I †MwÄ civ wQj jvk¸‡jv| BDmyd e‡j †h 

DAD bvwmi Zv‡K wb‡ ©̀k w`‡q‡Q jvk ¸‡jv 13 e¨vUvwjqv‡bi gv‡V wb‡q wM‡q 

Mvwo mn †cÖ‡Uªvj w`‡q jvk¸‡jv cywo‡q †dj‡Z|  Avwg ZLb BDmyd‡K ewj 

gymjgv‡bi jvk Gfv‡e cywo‡q †djv hvq| Avwg Zv‡K ewj †hLvbKvi jvk †mLv‡b 

†i‡L Avm‡Z| Gici Avevi Mvwo‡Z DwV| 1 bs †M‡U  wM‡q Mvwo _v‡g| Avwg 

g‡M© wM‡q 03 Rb ùvwoIqvjv †jvK‡K †`L‡Z †c‡qwQjvg| G‡`i g‡a¨ GKRb 

LyeB cvZjv, gy‡L Aí ùvwo wQj| 1 bs †M‡U hvIqvi ci BDmyd †cv‡÷ wM‡q 

bvwmi mv‡ne‡K †dvb K‡i cvq bvB| Gici Avevi g‡M© Avwm| BDmyd Avgv‡K 

wKQz †jvK w`‡Z e‡j| Avwg Mvwo wb‡q R S U †Z  wM‡q nvwe: gvmy`‡K  10/12 
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Rb †jvK w`‡Z ewj| Gici 10/12 Rb †jvK wb‡q Avevi nvcmvZvj g‡M© Avwm| 

G‡m †`wL c~‡e©i †`Lv †mB cvZjv †jvKUv g‡M©i cv‡k MZ© Lyuo‡Q|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Havilder Yousuf stated in his confessional 

statement-  

‘Aaxfl q¡pf¡a¡ml N¡¢sa Ql ®S.¢p.J ®jp k¡Cz I M¡e HL p¤hc¡l 

¢Rmz I M¡e DAD e¡¢pl pLm m¡n f¤¢su ®gma h¡ c¡ge ¢cu ®gma h-

mz aMe 4/5 Se ®S.¢p.J Ef¢ÙÛa ¢Rmz ®S.¢p.J ®jp l¦j p¤hc¡l 

®j¡Ù¹g¡-®L ®cM¢Rz p¤hc¡l ®j¡Ù¹g¡ p¤hc¡l CEp¤g-®L Bj¡l p¡b ®ka hmz 

Bjl¡ 2 Se ¢jm q¡pf¡a¡ml ¢fRe jlQ¡u¡l£l p¡je k¡Cz pM¡e ¢Nu VQÑ 

m¡CV ¢cu D.G p¡qhl m¡n N¡¢sa ®cMa f¡Cz ®pM¡e BlJ AeL m¡n 

®cMa f¡Cz B¢j 36 hÉ¡V¡¢mu¡e N¡¢s ¢eu Hp e¡¢jz p¤hc¡l CEp¤g 

®m¡LSe pwNËq LlRz m¡n…m¡ pvL¡ll SeÉz’ 

Co-accused Havilder Masud Iqbal stated in his 

confessional statement- 

‘ivZ mv‡o bqUv/†cv‡b `kUvi w`‡K RSU Gi †RwmI my‡e`vi BDmyd 

Avgv‡K bx‡P bvg‡Z e‡j| Avwg bx‡P bvwg| †`wL GKUv G¤¦y‡j›m Ges 

3/4  Rb mk ¿̄ wewWAvi| my‡e`vi BDmyd Avgv‡K †jvK w`‡Z e‡j| ZLb 

Avwg 4 Zjv Avi 5 Zjv n‡Z WvKvWvwK K‡i bv‡qK KvBqyg, bv‡qK 

†gveviK, j¨vt bv‡qK Rqbvj, j¨vt bv‡qK Avey nvmvb, bv‡qK BDbym, 

j¨vt bv‡qK gywRei, wmcvnx Kvjvg-†`i‡K bx‡P bvg‡Z ewj| my‡e`vi 
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BDmyd Avgv‡K †Kv`vj, †ejPv, †MwZ w`‡Z ej‡j Avwg wmcvnx †mwjg‡K 

(†÷vi g¨vb) G¸‡jv w`‡Z ewj| c‡i wmcvnx †mwjg I nvwej`vi mwd 

10/12 Uv †ejPv, †Kv`vj, †MwZ †`q| c‡i Avwg Dc‡i D‡V hvB Ges 

G¨v¤¦y‡j›m P‡j hvq| iv‡Z Avgvi Nyg nq bvB| mKv‡j AvRv‡bi ci 

bv‡qK KvBqyg G‡m e‡j Awdmvi‡`i jvk gvwU †`qv n‡q‡Q| wW wR 

m¨v‡ii jvkI Av‡Q| Avgv‡K 6/7 Rb †jvK wbqv wMqv K¨v‡gvd¬v‡·i 

e¨e ’̄v Ki‡Z e‡j| Avwg ZLb nvwej`vi †gRi Av³vi I RSU Gi 

‡U«wbs-G Avmv 6/7 Rb QvÎ we wW Avi‡K wb‡q nvmcvZv‡ji †cQ‡bi 

giPyqvix‡Z hvB| wMqv †`wL gvwU †`qv Complete| Avgiv Avav Avav 

B‡Ui UyKiv, bvi‡K‡ji Wvj, Avg-Rv‡gi ïKbv cvZv Mb Ke‡ii Dc‡i 

QovBqv †`B hv‡Z mn‡R eySv bv hvq †h GLv‡b Kei Av‡Q|’ 

Co-accused Naik Kaium stated in his confessional 

statement-  

‘H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| 

bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ 

†jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g 

Avwm| Avgvi mv‡_ nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‰hK 

†gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt 

bv‡qK Gbvgyj, nvwej`vi gvmy`, my‡e`vi BDmyd, bv‡qK bRi“j bx‡P 

†b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  Rb A ¿̄avix we wW Avi Av‡Q| 

my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, †MwZ Pvq| nvwej`vi 

mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i †÷vig¨vb 

wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi BDmyd 

I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U 

iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q 

G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© 

civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK 
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Av‡c Avwg© Awdmvi‡`i jvk †evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei 

†Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR †Q‡o †`q Ges Avgiv Kei †Luvov 

ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq nIqvq Kei Lyuo‡Z mgq 

jv‡M|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 39, 57, 63, 

80, 93, 107, 129, 283, 455, 456, 498 provide direct evidence of 

his participation to the occurrence as members of unlawful 

assembly holding arms by plundering kote and magazine to 

implement their common intention to kill army officers ‘†Kvb 

Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z 

n‡e|’  

All the P.Ws. excepting 129 saw him with arms and to 

participate in mass-graving the dead bodies.  

P.W. 38 deposed-  
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‘25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  GKwU G¨vgey‡jÝ RSU 

Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm my‡e`vi BDmye Avjx mk ¿̄ 

Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z e‡jb| ZLb Zvi Wv‡K mk ¿̄ 

Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK bRi“j,52602 gwReyi ingvb 

†R,wm,I 5259 iwdKzj, 43347 nvwej`vi Av³vi 42947 mwdKzj 44274 

gvmy` BKevj,45199 `vD` Avjx 52253 kvnx Av³vi RSU mn mK‡j  

BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v 

K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z n‡e †m Rb¨ nmwcUv‡ji 

cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| †Zvgiv Avgvi m‡½ Pj| 

ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U nvmcvZv‡ji cv‡k¦© hvq  Avwg 

gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei w`‡Z †`wL|’ 

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 
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BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 

gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj| †Zvive û‡mb Avgv‡K MZ© 

Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv †_‡K weiZ K‡i| cv‡k w`‡q e‡m 

_vwK| Abygvb ivwÎ 4
1
2  Uvq my‡e`vi BDQze nvwej`vi gvmy` BKevj bv‡qK 

my‡e`vi †Zvive, bv‡qK my‡e`vi g‡bviÄb, nvwej`vi BDQze, bv‡qK KvBqyg‡`i 

†bZ…‡Z¡ Abygvb 40/45 wU jvk gvwU Pvcv w`‡q P‡j hvq|’ 

P.W. 57 deposed- 

‘25-2-09 ivZ 1 Uvq PxrKvi ïb‡Z cvB| my‡e`vi BDmye Mvwj MvjvR 

K‡i ivRvKv‡ii ev”Pviv †b‡g Avq| Zvi m‡½ 43347 bs nvwej`vi Av³vi 

53442 j¨vt bv‡qK †gvRv‡¤§j I nvwej`vi gvmy` wQ‡jb| my‡e`vi BDmye Avjx I 

nvwej`vi gvmy` BKevj PxrKvi K‡i Avwg mevB‡K  wPb‡Z cvwi| Zv‡`i m‡½ 

10/12 Rb wQj& c‡i Zviv giPzqvix‡Z hvq Ges †mbv Kg©KZ©v‡`i g„Z †`n MYKei 

†`q|’ 
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P.W. 63 deposed-  

‘ivwÎ 9 Uvi w`‡K PxrKvi ïwb| Avwg 5g Zvjv Ae ’̄vb †bB| ZLb bv‡qK 

KvBqyg MvjvMvj K‡i bvgvi Rb¨ Avwg bvg‡Z _vK‡j nvwej`vi kwdKzj, Av³vi 

Avjx, gvmy` BKevj‡K Dc‡i DV‡Z †`wL| Avwg 3q Zvjvq ‡_‡K †`wL †ek wKQz 

wewWAvi m`m¨ Av‡Q| mvg‡b my‡e`vi BDmye Avjx `vov‡bv wQj| ZLb GKwU 

G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j 

G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi 

RvwKi| bv‡qK bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` 

BKevj nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z 

†`wL| KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 80 deposed-  

‘44 e¨vUvwjq‡bi ev‡¯‹U  MÖvD‡Û 1 wU Pick Up Av‡m †mB Mvox‡Z 

my‡e`vi Avkivd Avjx SMG nv‡Z bv‡qK wd‡ivR SMG nv‡Z I 4/5 Rb 

we‡ ª̀vnx ˆmwbK A ¿̄mn bv‡g| Zvnviv 44 e¨vUvwjq‡bi wbP Zvjvq Av‡m| bv‡qK 

wd‡ivR Avgv‡K e‡j †Kb A ¿̄ †bB bvB| bv‡qK wd‡ivR Avgvi Kjvi a‡i Ub‡Z 

_v‡K| nv‡Z we‡ ª̀vnxiv A ¿̄ w`‡q Avgv‡K gv‡i| Avgv‡K †Rvi c–e©K Pick Up G 

DVvq| bv‡qK wd‡ivR Pick Up G D‡V| my‡e`vi Qvjvg‡KI Pick Up G 

DVvq| nvwej`vi †Rvevq ỳj Kwig, byi“j Bmjvg I wmcvnx wR‡qb wgqv A ¿̄ nv‡Z 
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wb‡q Nyiv‡div K‡i| Pick Up †iKW© Awd‡mi mvg‡b Av‡m| Avwg CSD 

†Kw›U‡bi 3q Zvjvq Avwm| J.C.O †g‡mi mvg‡b †`L‡Z cvB my‡e`vi BDQye 

Avjx SMG nv‡Z iv —̄vq Nyiv‡div Kwi‡Z‡Q|’ 

P.W. 93 deposed-  

‘25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A¯¿avix wb‡q RSU †Z Av‡m| 

ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 44274 nvwej`vi 

BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j nK RSU mK‡j Zviv 

ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| BDQye Avjx e‡j jvBb †_‡K †b‡g 

Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g †`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q 

RSU Gi Store Gi Zvjv Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q 

G¨v¤§y‡j‡Ý DVvq| JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z 

†`wL| my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K bvwg‡q 

†`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z 

ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL|’ 

P.W. 107 deposed- 
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‘25/2/09 Zvwi‡L  9-25 wgwb‡U ¸wji kã ïwb| Abygvb 13.00 NwUKvq 

my‡e`vi BDmye 5046, jvj cZvKv †e‡a SMG wb‡q MT wewìs‡qi mvg‡b w`‡q 

P‡j †h‡Z †`wL|’ 

He reiterated in his cross-examination that- 

‘p¤−hc¡l CEp¤−gl p−‰ B¢j Q¡L¥¢l L−l¢Rz’ 

P.W. 129 deposed-  

‘ivwÎ 12 
1
2 Uv ev 1 Uvi w`‡K ïwb bx‡P Mvox G‡m‡Q| mevi mv‡_ 

eviv›`vq †ei n‡q †`wL A ¿̄ mn 43347 nvwej`vi Av³vi, 44274 nvwej`vi 

gvmy` BKevj, 45596 bv‡qK KvBqyg Avgv‡K AvUwK‡q bx‡P cvVvq| bx‡P G‡m 

†`wL 1 wU G¨v¤̂y‡jÝ| JCO 5046 my‡e`vi BDQye Avjx Lvb 15/20 Rb‡K `vi 

Kwi‡q †i‡L‡Q| wKQy¶Y ci nvwej`vi Av³vi gvmy` BKevj BDbym Avjx I Avt 

KvBqyg bx‡P †b‡g Av‡m BDmyd Avjx Lvb 10/12 Rb †jvK‡K G¨v¤̂y‡j‡Ý K‡i 

nvmcvZv‡j wb‡q hvq| Avwg wcQ wcQ wM‡q †`wL G‡`i w`‡q Kei Lyiv‡”Q|’ 

P.W. 283 deposed-  

‘25-2-09 Zvs w`evMZ iv‡Î A_©vr 26-2-09 Zvs 01.00 NwUKvq 

†nWjvBU R¡vwj‡q 1wU G¨v¤̂y‡jÝ RSU Gi Af¨šÍ‡i cÖ‡ek K‡i| H 

Ambulance n‡Z JCo 5046 my‡e`vi †gvt BDmyd Avjx Lvb A ¿̄ mn bx‡P 

bv‡gb Ges ˆmwbK jvB‡bi bxP †_‡K D‡ËwRZ K‡Ú RSU jvBb n‡Z mKj‡K 

bx‡P bvg‡Z e‡jb| Zvi Wv‡K RSU Building n‡Z †Kv`vj, †ejPv I †MbwZ 
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mn bx‡P †b‡g GKwÎZ n‡q Ambulance Gi K‡i 39995 nvwej`vi †gvt 

RvwKi †nv‡mb †ejPv mn 45596 bv‡qK †gvt Avãyj KvBqyg mn AviI A‡bK‡K 

nvmcvZv‡ji w`‡K ‡h‡Z †`wL| GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 

bv‡qe my‡e`vi G‡KGg iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 

j¨vt bvt nvmbvZ Kvgvj †MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt 

gwReyi ingvb ivB‡dj mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K 

nvmcvZv‡ji w`‡K †h‡Z †`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR 

mn wbnZ †mbv Awdmvi‡`i Mb Kei w`‡q‡Q|’ 

P.W. 455 deposed-  

‘25/2/09  ivwÎ  1.00  NwUKvq †jvKR‡bi   WvKvWvwK  ï‡b  bx‡P  

†b‡g   Avwm|  ZLb  jvB‡bi  mvg‡b  G¨vgey‡j¤m  †`wL  cv‡k  42947  

kwdKzj   44275   gvmy`,  5046 JCO   my‡e`vi  BDQye   43347   nvwej`vi  

Av³vi  51857  bv‡qK   bRi“j  52602   gwRei,  Ges  57146  mvBdzj−v‡K  

km ¿̄  Ae ’̄vq  †Kv`vj  †ejPv mn `vov‡bv  †`wL|  2/1  wgwb‡Ui  g‡a¨ my‡e`vi   

BDQye Avjx  Lv‡bi †bZ„‡Z¡   bv‡qK bRi“j  bv‡qK  51857 ,  52602 gwReyi  

G¨vgey‡j‡¤m   D‡V nmwcUv‡ji  w`‡K hvq| nvwej`vi  gvmy` bv‡qK   40275, 

42947  kwdKzj,  43347  Av³vi,  57141  mvB ỳj cv‡q  †n‡U  

G¨vgey‡j‡¤mi  wcQ‡b   giPyqvixi w`‡K hvq|  26/2/09  mKv‡j   43347  

Av³vi, Rvbvq   MZ iv‡Z Zviv wWwR   Gi ¿̄x   mn Awdmvi‡`i  MbKei 

w`‡q‡Q|’ 
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P.W. 456 deposed-  

‘J C O †g‡Q  Avgi  i“‡g  hvB  we‡Kj  6Uvq| wcQ‡b  GKwU Lvwj 

G¨v¤¦‡jÝ †`wL| Zvi cv‡k 43347 Av³vi  û‡mb‡K †`wL| JCO  5046 

my‡e`vi  BDQye‡K  I  nvwe`vji Av³vi‡K  GK‡Î D‡ËwRZ †`wL| Zviv ewj‡Z‡Q  

Awdmvi‡`i  jvk †Kv_vq wb‡e I wK Kwi‡e| 49075 bv‡qK BDbyQ 52708 

Aveyj  nvmvb‡K  †mLv‡b wPb‡Z cvwi|  my‡e`vi  BDQye  I  Av³v‡ii †bZ„‡Z¡ 

we.wW Avi m`m¨iv giPyqvixi w`‡K hvq| Zviv e‡j‡Z‡Q| †mbv Awdmvi‡`i jvk 

MbKei w`‡Z n‡e|’ 

P.W. 498 deposed- 

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 

Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 
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cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq| 

my‡e`vi BDQze Avjx jvk gvwU Pvcv †`Iqvi KvR Z`viK KiwQj|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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 C.S. Accused No.181 JCO Naib Subader/4887 Md. 

Tuhrab Hossain Khan. 

Trial court charged him for the offences under Sections 

302/114/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.39 Sepoy Golam Kibria 

 P.W.43 Havilder Md. Selim Sarwar 

 P.W.47 Lt. Col. Ismot Ara 

 P.W.55 Cook Md. Jalal Hossain 

 P.W.73 Col. Yasmin 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.330 Minhajum Munira, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statement of co-

accused –Habilder Abul Basher (C.S.178) 

  Shahjalal (C.S. 190) 

  Sahadat (C.S.191) 
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  Sohel Rana (C.S.192)  

Rabiul (C.S.193) 

Rajib Mia (C.S.195) 

Thai Mong Marma (C.S.197) 

Prosecution at the time of placing evidence before us 

added the evidence of following witness for consideration 

against the condemner/appellant- 

P.W.423 Sepoy Sheikh Rasel   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 39 deposed that on 25.02.2009 he attended Darber  

at 8 A.M. Darber started at 9.00 A.M. At about 9.30 A.M. there 

happened a hue and cry in Darber Hall and every one was 

trying to take exit. At the increasing of firing he came out and 

went to Soldier Line of R.S.U.  ............................... On the 

night he went to J.C.O’s. mess. There he found the rebellions 

with arms. They were firing off and on. He came there through 

RSU. He came to see Habilder Yousuf of 36 Battalion with 
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arms searching  M.T garage. Habildar Yousuf  asked him of his 

arms. He claimed himself unwell. Habilder Yousuf took him at 

arms point in the line of RSU. There he found some BDR 

personnel. Among them he identified Lance Naik Abed Ali, 

Emdadul Hoque, Mojibor, Nazmul and Saiful. They all were of 

RSU. He was compelled to take stand beside them. Subader 

Yousuf took stand with arms in front of them. The 

condemner/appellant Naik Subader Tuhrab, Habilder 

Akhter, Masud, Zakir, Naik Kayum were taking the people to 

down stair. The condemner/appellant Tuhrab took him at 

gun point to the back side of hospital and in front of mortuary. 

There he found two trucks and a pick up. He also found Naik 

Ali Hussain and driver Sabuj to stand at a far distance. He 

noticed the vehicles with full of dead bodies. At the leadership 

of Subader Yousuf and Naik Subader Monoranjan, Habilder 

Zakir, Masud, Rafiqul, Naik Bazlu, Shahi, Lance Naik 

Mozzamel were digging earth with ‘−L¡c¡m, ®hmQ¡’. There he 

found many BDR personnel. The condemner/appellant Tuhrab 

asked him to participate in digging earth. He disclosed that he 

was unwell and thus they allowed him to stand aside. At about 
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4.30 A.M. at the leadership of Subader Yousuf, Habilder Masud 

Iqbal, the condemner/appellant Naik Subader Tuhrab, Naik 

Subader Monoranjan, Habilder Yousuf, Naik Kayum hid 40/45 

dead bodies under earth.  

In cross-examination on behalf of the condemner/ 

appellant Naik Subader Tuhrab he stated that he deposed before 

Magistrate Minhajul Monira. I.O took him before the 

Magistrate. He got injury in Darber Hall. It was ordered that 

Darber would be held. When he went on roof it was about 

10.00 A.M. He did not know whether the Helicopter was of Air 

force.  There was no firing from Helicopter. Leaflets were 

dropping from Helicopter. Since all were his seniors he could 

not make command to anybody. He denied the suggestion that 

there was firing from Helicopter. He took his meal in the mess. 

He deposed of Tuhrab Ali being no. 4888. He joined in the 

RSU on 25.12.2008. He denied the suggestion that it was not 

possible to know the name of the accused. He reiterated that he 

served with him at different places. Accused Tuhrab hailed 

from Gopalgonj. He was taken at arms point and compelled to 

stand aside. He hailed from Faridpur. He denied the suggestion 
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that Tuhrab Ali did not ask him to dig grave. He denied the 

suggestion that Tuhrab Ali did not lead the team to bury 40/45 

dead bodies. He denied the suggestion that he did not see 

Tuhrab Hussain and that he hid himself all the time.  

P.W.43 deposed that he joined in the BDR on 22.02.1997 

and joined hospital in 2005. On 25.02.2009 at about 7.30 A.M 

he came to BDR hospital. He went to Darber. When Darber was 

going on, at the call ‘S¡−N¡’, he along with all other stood up. 

There held firing in Darber. On coming out from Darber he 

came to see BDR personnel to make firing. He saw Subader 

Ramendra with S.M.G at 1.30 P.M. He found Sepoy Muslem 

with arms. On 26.02.2009 at about 1.30 driver Sabuj asked him 

of three dead bodies in his ambulance and enquired what he 

would do. Two dead bodies were of civilians and one of BDR. 

He identified Sepoy Safiqul in video footage. On 25.02.009 at 

evening the condemner/appellant Naik Subader Tuhrab 

Hussain phoned Habilder Basher. Habilder Basher picked up 

Sepoy Thaimong Marmar, Sepoy Shahadat, Sepoy Sohel Rana, 

Rabiul Islam, Sepoy Rajib, Shah Alam, Rezaul Islam from 

Barak and took them to Darber. They picked up 8 dead bodies 
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in the truck including the dead bodies of DG and DDG. The 

above BDR personnel narrated the above facts in his presence 

to C.O. Mr. Salam.  

In cross-examination on behalf of the condemner/ 

appellant Tuhrab Hussain Khan, he stated that nobody went to 

Darber Hall wearing ‘−N¢” Hhw c¨v›U’. On 25.02.2009 he went to 

hospital at 10.00 A.M. There was miking at outside Peelkhana. 

On 25/26th February, 2009 he went to I.C.U. On 26.02.2009 at 

1.30 he went to mortuary. He did not direct to keep dead bodies 

there. He deposed before I.O. that he kept 3 dead bodies on the 

mortuary along with two others. After two months of the 

occurrence Habilder Basher and Naik Mukter came to the office 

to take them before the commanding officer. He took them 

before the commander. At that time no other officer was there. 

He cannot say at whose direction the accused went to mortuary 

but they said they went to mortuary at the instruction of Tuhrab. 

At that time Tuhrab was on duty in the hospital. C.O. did not 

call Tuhrab before him. He cannot say whether commanding 

officer took any attempt to arrest Tuhrab. He cannot say 

whether Tuhrab was in Darber Hall on 25/26th February, 2009. 
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Tuhrab was in the BDR hospital. He was training-in-charge and 

he was also on duty as Habilder Major. He denied the 

suggestion that he did not see Tuhrab at the time of occurrence 

and that at the instance of the authority he deposed falsely 

implicating him. 

P.W.47 deposed that he joined in the BDR Hospital as 

gynecologist in March, 2008. On 25.02.2009 Col. Salam asked 

her to remain in the hospital. While she was on duty in the 

hospital, she heard firing. After a while, a waiting-maid took 

her in a room and asked her to put off badge and also making 

over a cotton Sharee asked her to change her uniform. 

........................ Later on, she came to hospital in O.T. and 

afterwards left Peelkhana through gate No.1 with her children 

brought by waiting-maid Kanika. She came to know from 

Media that BDR personnel killed 74 persons including 57 army 

officers and after killing the officers dead bodies were kept in 

mortuary of the hospital and afterwards graved them together in 

the field of 13 Rifle Battalion. She went to see mortuary and 

graveyard. She found blood strain in the mortuary. She came to 

know that Naik Monoranjan, the condemner/appellant Naik 
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Subader Tuhrab Ali, Naik Subader Fazlul Karim, Sepoy 

Matin, Naik Wazed (hospital unit), Habilder Yousuf were 

involved in graving the dead bodies together. 

In cross-examination on behalf of the condemner 

/appellant Tuhrab Ali, she stated that Tuhrab Ali was trainee 

J.C.O. in the hospital. She denied the suggestion that no trainee 

J.C.O. was named Tuhrab. She denied the suggestion that she 

deposed falsely against Tuhrab Ali. 

P.W.55 deposed that on 25.02.2009 he had his duty at 

Rifle Security unit. At 9.25 A.M. he heard firing from the side 

of Darbar. From Varanda he came to see BDR personnel 

coming out from Darbar. He along with mess commander took 

shelter in field mess. At evening he came at RSU gate. He saw 

a pick-up in front of the gate. One asked him where he would 

go. He replied to go at gate No.5. He picked him up in the pick-

up under threat. In the vehicle he came to see BDR personnel 

with arms. Among them he could identify J.C.O Sajad Mia and 

the condemner/appellant J.C.O. Tuhrab Hossain. Both 

hailed from BDR hospital. Later on, the vehicle took stand in 

front of Sadar Battalion. Coming down from Pick up he came 
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to see bullet wounded dead bodies and the BDR personnel with 

arms beside the dead bodies. Among them he could identify 

Selim Mia and Lance Naik Najmul of RSU. They were Saying 

‘Bjl¡ ®j−l¢R, ®a¡jl¡ m¡n pl¡Jz’ 

In cross-examination on behalf of the condemner 

/appellant he stated that at the time of occurrence he was cook 

at RSU. RSU is near to gate No.1. At 5.00 P.M. he was taken at 

centre Subader Major office. I.O. met him in his office. He told 

the occurrence to Maj. Asad. They were undergone Medical 

test. The accused did not come at RSU to have their meal. The 

vehicle was a pickup of BDR. Officers did not take meal at 

night in his mess. He denied the suggestion that the 

condemner/appellant was not present at the time of occurrence. 

He took up regiment number from hospital. He denied the 

suggestion that he deposed falsely.  

In cross-examination on behalf of Lance Naik Najrul and 

others he admitted that he deposed before I.O. on 23.02.2011.  

P.W.73 deposed that she joined in BDR hospital on 

01.03.2005 as pathologist. On 25.02.2009 she attended Darbar 

at 9.00 A.M. along with her colleagues Maj. Rokshana, Maj 
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Farjana, Lt. Col. Lutfur, Maj. Annee and Dr. Majahar. Darbar 

started at 9.00 A.M. During the course of Darbar a Sepoy 

entered into Darbar with rifle and came up on the stage and 

pointed arms on D.G. At that moment all the officers in front 

line stood up and began to come out. She also tried to come out 

but on request came back along with Maj. Farjana and Maj. 

Rokshana.  There happened terrible firing outside Darbar. She 

saw the BDR person who pointed arms on D.G. lying on the 

stage. He was Moyeen of 13 Battalion. According to the 

instruction of D.G. she along with Maj. Farjana and Maj. 

Rokshana and some other officers took shelter behind the 

screen to the north-east of the stage. ........................... 

....................Thereafter they went to O.T. On her way to O.T. 

She came to see number of BDR personnel with arms at 

different floor of hospital on guard. They provided treatment to 

the injured BDR persons. At 12.00 noon wife of Dr. Amjad was 

taken in hospital in a critical condition. They provided her 

treatment. She remained in O.T. throughout the day. At 2 P.M. 

on the night following the day 25.02.2009 she came to know 

through Lt. Col. Sadrul taking dead bodies of officers by three 
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trucks. She also came to know that the condemner/appellant 

Naib Subader Tuhrab and Naib Subader Monoranjan were 

supervising  carrying of the dead bodies.  

In cross-examination on behalf of the 

condemner/appellant she stated that there was only one place 

behind the screen and they took shelter thereat. More than 

hundred officers attended Darbar. Till 10.30 they were behind 

the screen. She can’t remember whether D.G. came down from 

stage between 9.30 to 10.30 A.M. During that time D.G. did not 

go out of Darbar. He reached hospital at about 10.45/11.00 

A.M. He took 10 minutes to reach hospital from Darbar. The 

armed rebellions asked them by hand-mike to come out from 

the shade of screen and indefault threatened firing. The 

rebellions took them out by the north-west gate. She can’t 

remember how much time was spent in taking them out. She 

knew Dr. Annee. At the outset of the occurrence she did not 

happen to meet with Annee but afterwards she found her in 

O.T. She had good relation with Dr. Annee. She provided 

treatment to the wife of Dr. Amjad in O.T. She can’t say who 

brought the wife of Dr. Amjad in O.T. The 
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condemner/appellant is named as Naib Subader Tuhrab. In her 

deposition before I.O. she named him as Tuhrab Ali. She did 

not refer his badge and regiment number there. She denied the 

suggestion that she implicated the condemner/appellant falsely 

at the instance of prosecution.   

P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 A.M. a BDR person entered into Darbar. He was 

Moyen. Thereafter, Kajal entered into Darbar. Officer disarmed 

Moyeen. All BDR personnel stood up and began to run away. 

Afterwards she heard firing. Lt. Col. Yesmin and Maj. Farjana 

were with her. At one stage they hid themselves behind the 

screen of the stage. At 10.30 A.M. BDR rebellions entered into 

Darbar by making fire. .............. Later on, they were compelled 

to get up on a pick-up. In the pick-up there were three armed 

rebellions and three boxes of ammunitions the rebellions 

pushed down Lt. Col. Lutfar, Kazi Rabi Rahman and Maj. 

Zahid from Pick-up. They were taken into hospital and 

compelled to go to O.T. They were confined there and 

compelled to provide treatment to the rebellions. At 12 noon the 
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wife of Dr. Amzad was taken to hospital as being injured by 

gan-shot. At about 2 O’clock on the night she came to know 

from Lt. Col. Sadrul that the dead bodies of army officers were 

taking towards mortuary by three trucks under the leadership of 

Naik Subader Monaranjan Sarkar and the 

condemner/appellant Naib Subedar Tohrab Hossain. On the 

following day at evening she came out from hospital and left 

Peelkhana.  

In cross-examination on behalf of the condemner 

/appellant she stated that after 12 A.M. they had no control over 

the hospital. After that they were under confinement under the 

control of the rebellions. They remained in Darbar till 10.30 

A.M. She denied the suggestion that she did not attend Darbar 

on the date of occurrence. She admitted that she did not see the 

accused prior to the occurrence.  

P.W.93 deposed that he was a runner of Maj. Asad. On 

25.02.2009 he came out from RSU at the instruction of Maj. 

Asad and came to see Gausul Azam (52429) of 13 Battalion 

with SMG and bundle of bullets.  Gausul Azam asked him why 

he was without arms. Being afraid he came back to Barak. On 
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the night at about 1.30 A.M. following the day 25.02.2009 he 

came to see from Veranda of 3rd floor–JCO. Yousuf Ali (5046) 

and three other BDR personnel to come at RSU.  They called 

Habilder Akter (43347), Habilder Zakir (39995), Habilder Iqbal 

(44274), Naik Kayum (45596), Mozzamel Hoque (53442) to 

come down. Yousuf Ali threatened them to come down from 

the Barak otherwise they would be shot. Coming down 

therefrom he came to see Habilder Safiqul (42947) to unlock 

the store of RSU and Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ from 

the store and to get into an ambulance. He also saw J.C.O. 5259 

Naik Subader Rafiqul to stand on RSU. Subader Yousuf, 

Habilder Zakir, Naik Kayum and other soldiers took him into 

ambulance at arms point and they all were dropped at BDR 

hospital. There he came to see three vehicles with dead bodies. 

He also came to see to grave the dead bodies to the west of the 

mortuary. The condemner/ appellant J.C.O. 4887 Tuhrab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, 53442 Mozammel, 5046 J.C.O. Subader Yousuf, 

51857 Naik Nazrul, 57146 Saidul Islam, 52253 Naik Sahi 

Akter, 51668 Ohiduddin, 53109 Abed Ali, 46625 Rafiqul 
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Alam, 51295 Joynal, 5259 Naik Subader Rafiqul, 43347 

Habilder Akter, 42947 Safiqul, 44274 Habilder Masum Iqbal 

and 44190 Driver Ali Hussain to grave the dead bodies. 

In cross-examination on behalf of the 

condemner/appellant JCO Naik Subader Tuhrab Hussain, he 

stated that he was with 6/7 BDR personnel. They all were the 

members of RSU.  They voluntarily came before him.  He did 

not see Najmul. Moniruzzaman was at a distance. Golam Kibria 

was on sitting position.  He denied the suggestion that he 

deposed before ASP Rawnakul. From veranda of RSU he came 

to hear firing for the 1st time. He cannot say whether 

Moniruzzman and Kibria entered there. He denied the 

suggestion that he along with Kibria went on 5th floor. He did 

not loose his sense.  Tuhrab did not serve in RSU. He did not 

happen to meet with Tuhrab after the occurrence. He denied the 

suggestion that he did not know Tuhrab and that he deposed 

falsely against him.  

P.W.330 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner 



 

 

3789 

/appellant on 13.05.2009 in compliance of the Provisions under 

Section 164 of the Code of Criminal Procedure. He identified 

the confessional statement of the condemner/appellant as 

exhibit 388 and his signature 388/1 series.  

In cross-examination on behalf of the condemner/ 

appellant she stated that she himself recorded the statement but 

did not record the case number by herself. She denied the 

suggestion that the condemner/appellant did not make any 

confession and that she did not record the confessional 

statement in compliance with the Provisions of law.  

P.W.423 deposed that on 25.02.2009 he was on duty at 

BDR hospital. Therefrom he heard firing in Darber. At 15.00 

hours a soldier with arms called him and took him up in a pick 

up along with other two persons. By the pick-up he went in front 

of Darber. At about 15.30 he came to see the 

condemner/appellant J.C.O 4887 Tuhrab Ali, 34227 Bashar 

to talk with armed soldiers in front of Darber. To the west of 

Darber Hall he found some soldiers picking up dead bodies on 

the truck. The condemner/appellant Tuhrab asked him to 
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pickup dead bodies. Seeing the dead bodies he became ill and 

took seat thereon.  

In cross-examination on behalf of the condemner/ 

appellant NSub Tuhrab Hossain he stated that they got transfer 

together 33 in number and they used to live in a room. They all 

were of the same batch. They attended class together. He 

remained in a room till 2.30 P.M. When the armed soldiers asked 

them to take arms they could not think of their safety and thus 

left the room. Aminul, Siraj, Main and Rani were in that room. 

He denied the suggestion that they could not identify the accused 

on the date of occurrence. After the occurrence he remained 

under the care of police for about 10/12 days. He denied the 

suggestion that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 06.05.2009 and took on remand 

for 7 days. He denied the suggestion that he was put under 

inhuman physical torture. P.S.47 deposed before him that there 

was blood stain mark on the mortuary. P.Ws.47, 73 and 77 were 

in hospital and they left Peelkhana together. Lt. Col. Ismatara 
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deposed of accused Wahed. They came to know of mass graving 

from Dr. Sadrul. He denied the suggestion that Dr. Sadrul did 

not tell them anything like that. P.W.55 was present on the date 

of occurrence in RSU. He was accompanied by Sepoy Azad. 

Azad is not a witness to the case. Dr. Salam was the 

commanding officer of the hospital. P.W.39 did not depose that 

the appellant took him towards mortuary. He denied the 

suggestion that none of the witnesses referred the name of the 

appellant and none of them could identify the appellant.  

The confessional statement of Naik Subader Md. Tuhrab 

Hossain Khan runs as under- 

“24/02/09 a¡¢l®M j¡ee£u fÐd¡ej¿»£l Ef¢ÙÛ¢a−a ¢fmM¡e¡u ®k fÉ¡−lX 

qu a¡−a A¡¢j cnÑL ¢qp¡−h ¢Rm¡jz fÉ¡−lX ®no qJu¡l fl A¡¢j A¡j¡l 

CE¢e−V q¡pf¡a¡−m Hm¡L¡u Q−m k¡Cz I¢ce påÉ¡ p¡−s p¡aV¡u q¡¢Sl¡u 

®l¡m ®L¡m quz ®pM¡−e f−ll ¢c−el LjÑp§Q£ ®n¡e¡uz f−ll ¢ce clh¡l 

q−m ®L ®L b¡L−h a¡−cl e¡j f−s ®n¡e¡u q¡¢hmc¡l ®p¢mj p−l¡u¡lz ®pC 

a¡¢mL¡u A¡j¡l e¡j ¢Rmz −p Ae¤k¡u£ 25/02/2009 a¡¢lM pL¡m 7.30 

V¡u A¡¢j clh¡l q−ml p¡j−e ®Nm¡jz ®pM¡−e duty la RP  hmm clh¡l 

Hl pju ¢f¢R−u ®N−Rz A¡d¡ O¾V¡ A−fr¡ L−l 8.00 V¡l pju clh¡l 

q−ml c¢re f¡n ¢c−u q−m Y¤¢Lz ¢ed¡Ñ¢la ÙÛ¡−e clh¡l q−ml c¢rZ f¢ÕQj 

f¡−n h¢pz 9.00V¡l pju DG j−q¡cu A¡p−m clh¡l öl¦ quz DG 

j−q¡cu L¥nm ¢h¢eju ®n−o X¡mi¡a LjÑp§Q£ fÐp‰ A¡−p ®p fÐp−‰ DG 

j−q¡cu h−me HC LjÑp§Q£l Ah¢nø A¡u BDR Hl LmÉ¡−Z MlQ q−hz HC 

Lb¡ hm¡l flfl DG  j−q¡c−ul ®ØV−Sl  ®fRZ ¢cL ®b−L −qC në 

öe−a f¡Cz p¡j−e X¡−e h¡−j ®m¡L Se c¡¢s−u k¡uz 10/15 ®p−Lä fl 
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Ešl f¢ÕQj ®L¡e ®b−L …¢ml BJu¡S B−pz clh¡l q−m aMe ¢hnª́ Mm 

f¢l¢ÙÛ¢al pª¢ø quz clS¡, S¡e¡m¡ NÔ¡p ®i−‰ ®m¡LSe ®hl q−u k¡¢µRmz 

A¡¢jJ i¡‰¡ S¡e¡m ¢c−u ®hl q−u A¡¢p  Hhw c¢re f¡−nl l¡Ù¹¡u ¢LR¤re 

A−fr¡ L−l ®c±−s q¡pf¡a¡−m Hm¡L¡u A¡¢pz fÐn¡p¢eL ih−e k¡Cz 

®pM¡e ®b−L q¡pf¡a¡−ml ICU-2 −a k¡Cz ®pM¡−e X¡x A¡jS¡c p¡−qh−L 

ö−u b¡L−a ®c¢Mz ¢a¢e Cn¡l¡ L−l Bj¡−L X¡−Le Hhw h−me a¡l Ù»£l 

…−m ®m−N−R Operation theater  H A¡−Rz A¡j¡−L Mhl H−e ¢c−a 

h−m z Ot ®a k¡Ju¡l fl L−ZÑm pcl¦m p¡−qh J L−ZÑm a¡ei£l p¡−qh−L 

®cM−a f¡Cz ®pM¡−e Mlh f¡C A¡jS¡c p¡−h−ql Ù»£l ¢Q¢Lvp¡ Qm−Rz A¡¢j 

J¢V−a c¡¢s−u b¡L¡ AhÙÛ¡u L−eÑm Cu¡p¢je, ®jSl l¦Lp¡e¡, ®jSl 

g¡lS¡e¡ J HLSe f¤l¦o X¡š²¡l−L  lift ®b−L ®e−j Ot ®a   Y¥L−a  

®c¢Mz  A¡¢j ®pM¡e −b−L ®e−j k¡Ju¡l f−b ¢pf¡q£ A¡m¡E¢Ÿe A¡j¡−L 

AÙ» a¡L L−l N¡m¡N¡m¡S Ll−a b¡−Lz A¡¢j ICU-2 ®a k¡C pwh¡c 

¢c−az A¡¢j A¡h¡l Ot l p¡j−e H−p HLV¡ OT l N¡Ee f¢l Hhw Hj 

A¡C l¦j Hl ¢c−L k¡Ju¡l f−b A¡m¡E¢Ÿe A¡j¡−L A¡h¡−l¡ A¡VL¡u Hhw 

A¡j¡−L d−l ¢e−u Pickup  N¡¢s−a hp¡−m¡z N¡¢sl p¡−b q¡¢hmc¡l ýj¡u§e 

¢Rmz ®p aMe h−m A¡−l¡ ®m¡L m¡N−hz A¡m¡E¢Ÿe aMe A¡h¡l e¡−uL 

p¤−hc¡l j−e¡”e−L d−l ¢e−u A¡−pz A¡j¡−cl−L ¢e−u 5ew ®NV J clh¡l 

q−ml j¡−Tl S¡uN¡u e¡¢j−u ¢c−u h−m f−s b¡L¡ m¡n…−m¡ N¡¢s−a 

XW¡−az JM¡−e 3Ve£ VÊ¡L ®cM−a f¡Cz JM¡−e aMe e¡−uL p¤−hc¡l 

®j¢XLÉ¡m pqL¡l£ J¢mEl lqj¡e A¡−pz ®p H−p A¡m¡E¢Ÿe J ýj¡u§e−L 

h−m HC h¤−s¡−cl−L ®Le H−e−R, Hl¡ ¢L m¡n EW¡−a f¡l−hz q¡¢hmc¡l 

ýj¡u¤e aMe AÙ»d¡l£ ¢LR¤ °p¢eL−L ®X−L A¡em Hhw a¡−cl−L m¡n 

EW¡−a hmmz A¡m¡E¢Ÿe A¡j¡−L  5ew ®N−V ¢e−u k¡u ®V¢m−g¡e Ll¡−e¡l 

SeÉz A¡¢j  MI l¦−j ®V¢m−g¡e Ll−m q¡¢hmc¡l q¡−nj p−l¡u¡l ®V¢m−g¡e 

dl−m A¡¢j a¡−L m¡n EW¡−e¡l SeÉ ®m¡L f¡W¡−a h¢mz aMe ®hm¡ 2V¡ 

h¡−Sz ¢g−l H−p −c¢M VÊ¡−L 3V¡ m¡n JW¡−e¡ q−u−Rz q−ml p¡j−e DG J  

DDG  j−q¡cu Hl m¡n f−s b¡L−a ®c¢Mz I c¤CV¡ m¡nJ a¡l¡ JW¡uz 

A¡¢j A¡h¡l ®V¢m−g¡e L¢lz 3.00V¡l pju q¡pf¡a¡m ®b−L q¡¢hmc¡l 

A¡h¤m h¡n¡l 2Se °p¢eL pq A¡−pz clh¡l q−ml j−dÉJ A−eL m¡n ¢Rmz 
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A¡¢j A¡h¡l ®g¡e Ll−m e¡−uL ®j¡š²¡l ®g¡e d−lz a¡−L A¡¢j A¡−l¡ ®m¡L 

f¡W¡−L h¢mz ®j¡š²¡l 4V¡l ¢c−L e¡−uL A¡p¡cpq 4/5 Se °p¢eL ¢e−u 

A¡−pz HC ph °p¢eL ¢c−u a¡l¡ VÊ¡−L m¡n JW¡−m¡z fÐ¡u 37-¢V m¡n  2 

VÊ¡−L  JW¡−e¡ q−m¡z m¡n JW¡−e¡ ®no q−a fÐ¡u 5V¡ ®h−S k¡uz A¡j¡−cl−L 

ýj¡u¤e aMe Ešl f¡−nl f¡¢el VÉ¡w−Ll p¡−bl gy¡L¡ O−l ®k−a h−mz 

®pM¡−e ¢N−u −c¢M 3V¡ m¡nz påÉ¡l ¢c−L q¡¢hmc¡l ýj¡u¤e Pickup N¡¢s 

¢e−u A¡p−m A¡j¡l ®m¡LSe m¡n E¢W−u ®cuz j−e¡l”−L A¡l ®cM−a f¡C 

e¡Cz A¡¢j ®pM¡e ®b−L hÉ¡l¡−L k¡Cz ®pM¡e ®b−L A¡¢j fÐp¡n¢eL ih−el 

®VÊ¢ew ú¥−m k¡Cz Il¡−a A¡l ®hl qC e¡Cz fl¢ce ®i¡−l ®hl q−u hÉ¡l¡−L 

k¡C e¡Ù¹¡ ®M−az c¤f¤−l °p¢eL ®j−p M¡h¡l ®M−u ®gl¡l f−b p¤−hc¡l 

q¡¢hh¤l lqj¡e, e¡−uL p¤−hc¡l n¡jp¤m A¡mj J q¡¢hmc¡l q¡−pj p−l¡u¡l 

Hl p¡−b ®cM¡ quz q¡−pj p−l¡u¡l hmm 25 a¡¢l−M l¡−a a¡l L¡−R 

HLSe ¢Øf¢lV Q¡C−a H−p¢Rmz A¡¢j e¡j S¡e−a Q¡C−m ®p e¡j e¡ h−m 

X¡e ¢c−L Q−m k¡uz A¡jl¡ p¡j−el ¢c−L q¡V−a b¡¢Lz Ešl ¢c−Ll EME 

ihe ®b−L aMe hÐ¡n g¡u¡l öl¦ q−m A¡jl¡ l¡Ù¹¡l Jfl ö−u b¡¢Lz A¡d¡ 

O¾V¡ A−fr¡ Ll¡l fl A¡jl¡ ®k k¡l ¢c−L Q−m k¡Cz 2.30 V¡l ¢c−L A¡¢j 

®S¢pJ ®j−p k¡C Hhw A¡j¡l ¢LR¤ L¡fs ®Q¡fs ¢e−k H−p duty ®S¢pJ 

l¦−j Ef¢ÙÛa qCz A¡¢j aMe CE¢egjÑ hcm L−l rest ¢e−a b¡¢Lz 4V¡l 

f−l ®cM−a f¡C ®m¡LSe M¤h R¤−V¡R¤¢V Ll−R Hhw ®k ®k i¡−h f¡l−R 

¢fmM¡e¡ ®b−L ®h¢l−u k¡−µRz A¡¢j J aMe q¡pf¡a¡−ml f§hÑ ¢c−Ll ®cu¡m 

Vf−L ®hl q−u k¡Cz I pju A¡j¡l ®R−m ¢h¢XA¡l Hl ¢pf¡q£ nl£g 

A¡q−jc−L ®g¡e ®cCz nl£g A¡j¡−L h−m ®pJ ®h¢l−u k¡−µR z q¡S¡l£h¡N 

h¡S¡l Hl f¢ÕQj ¢c−L ¢N−u 2 Se HLp¡−b qCz ®pM¡−e ®b−L  A¡p¡c 

®NV k¡Cz A¡p¡c ®NV ®b−L k¡œ¡h¡¢s J ®pM¡e ®b−L ®Xjl¡u A¡j¡l ®R−ml 

Q¡Q¡ nÄöl Hl h¡p¡u E¢Wz ®pM¡−e 28 a¡¢lM fkÑ¿¹ ®b−L h¡¢s−a lJu¡e¡ 

qCz ®l¢XJ/ ®V¢m¢in−e ®O¡oe¡ ö−e 01 a¡¢l−M ¢fmM¡e¡l 4ew ®N−V A¡¢p 

Hhw 3 a¡¢l−M ®ia−l Y¤¢Lz ” 

The confessional statement of co-accused Habilder Abul 

Basher (C.S.178) runs as under- 
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“A¡¢j 1977 p¡−m HCQ, Hp, ¢p, f¡n L−l 16/06/1978 p¡−m 

−e¡u¡M¡m£ ®Sm¡ q−a ¢h¢XA¡−l ®k¡Nc¡e L¢lz A¡¢j ¢h¢iæ ®Sm¡u Q¡L¥l£ 

L¢lz Q–NË¡−jl l¡ua¥m C‹a ®VÊ¢ew ®p¾V¡l q−a Na hvpl ®VÊ¢ew ®eu¡l 

SeÉ Y¡L¡u A¡¢pz ¢h¢XA¡l q¡pf¡a¡−m °p¢eL hÉ¡l¡−Ll 3u am¡u 

b¡La¡jz 24/02/09 a¡¢l−M fÐd¡ej¿»£l p¡m¡j£ fÉ¡−l−X ¢Rm¡j e¡z ®j−p 

hs M¡e¡ M¡Cz 24/02/09 a¡¢lM l¡a 8V¡ ®b−L 25/02/09 pL¡m fkÑ¿¹ 

A¡¢j ¢h¢XA¡l q¡pf¡a¡−m ¢V ¢h A¡C ®pLne Ju¡−XÑ CeQ¡SÑ ¢q−p−h ¢XE¢V 

L−l pL¡m 8.30 ¢j¢e−Vl ¢c−L e¡−uL S¡q¡‰£l ®j¢XLÉ¡m H¢pp ®V−¾Vl 

¢eLV flhaÑ£ ¢XE¢V Ll¡l SeÉ c¡¢uaÅi¡l qÙ¹al L¢lu¡ A¡¢j ¢eS hÉ¡l¡−L 

¢g−l k¡Cz pL¡m 10V¡ ®b−L A¡j¡l ®VÊX ®L¡−pÑl LÓ¡p ¢Rm ¢hd¡u A¡¢j 

clh¡l q−ml fÉ¡−l−X k¡C e¡Cz A¡¢j LÓ¡−p k¡Ju¡l fÐÙ¹¤¢a ®eJu¡l L¡−m 

pL¡m 9.30 ¢j¢e−Vl ¢c−L Qa¥¢cÑ−L …¢ml A¡Ju¡S ö¢e Hhw p¡−b p¡−b 

®c¢M A¡j¡−cl hÉ¡l¡−Ll p¡j−e L−uLSe j¤M L¡f−s h¡d¡ ¢h¢XA¡l pcpÉ 

AÙ» q¡−a g¡yL¡ …¢m Ll−a Ll−a hÉ¡l¡−Ll p¡j−e A¡−p Hhw EµQü−l h−m 

ph¡C h¡C−l A¡p iu e¡C, ph¡C ®L¡−a k¡J, AÙ» e¡J, A−e−L aMe h¡¢ql 

q−u k¡uz A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u q¡pf¡a¡−ml Hj A¡C l¦−j ®c±y−s 

Q−m k¡C Hhw ®pM¡−e ¢N−u Help! Help! h−m ¢QvL¡l öl¦ L¢lz A¡¢j ¢X 

Hj J p¡−q−hl clS¡ M¤−m X¡x A¡jS¡c p¡−qh X¡x S¡¢qc A¡pl¡g 

(¢p¢im) J X¡x A¡h¤ a¡−ql A¡p¡c¤‹¡j¡e−L ®cM−a f¡Cz 25/02/2009 

a¡¢lM c¤f¤l p¡−s ¢aeV¡l pju A¡¢j Hj A¡C l¦−j ¢Rm¡jz l¦−j ®V¢m−g¡e 

®h−S EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®b−L e¡−uL p¤−hc¡l ®j¢XLÉ¡m 

pqL¡l£ ®a¡l¡h A¡m£ A¡j¡−L 10Se ¢h¢V¢V °p¢eL pq clh¡l q−m â¦a 

k¡Ju¡l SeÉ A¡−cn L−lez A¡¢j Hj A¡C l¦−j ®LE e¡C hm−m ¢a¢e 

A¡j¡−L −V¢m−g¡−e h−me l¡−Me A¡fe¡l Hj A¡C l¦j ®hn£ Q¡m¡¢L 

Ll−he¡ â¦a L¡S Llz A¡¢j aMe q¡pf¡a¡m °p¢eL m¡C−e k¡C Hhw 

e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l Lb¡ j−a¡ (1) ¢pf¡q£ l¡¢Sh  ¢ju¡ (2 ) 
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¢pf¡q£ ®lS¡Em (3) ¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ l¢hEm A¡mj (5) 

¢pf¡q£ n¡qS¡m¡m (6) ¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ ®p¡−qm l¡e¡ pq 

7 (p¡a) Se pqL¡−l A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m ®f±−e fy¡QV¡l 

¢c−L clh¡l q−m k¡C Hhw e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l ¢eLV ¢l−f¡VÑ 

L¢lz clh¡l q−ml ¢ial aMe ®cM−a f¡C ph ¢LR¤ i¡‰¡Q¤s¡ Hhw fÐQ¤l 

lš² HM¡−e −pM¡−e R¢s−u A¡−R,4/5¢V jªa−cq ®gÓ¡−l f−l b¡L−a ®c¢Mz 

jªa ®cq…¢ml j−dÉ A¡j¡l Lj¡−ä¾V L−eÑm j¢nEl lqj¡−el jªa−cq ¢Rmz 

AeÉ¡eÉ A¢gp¡−ll jªa−cq ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ 

A¡j¡−L m¡n…¢m VÊ¡−L a¥−m ¢c−a h−m Hhw HlC j−dÉ 1V¡  ¢e VÊ¡L clh¡l 

q−ml p¡j−e Q−m A¡−p z ¢e−cÑn ®j¡a¡−hL A¡¢jJ A¡j¡l p¡−b b¡L¡ 

p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡−ll m¡n VÊ¡−L a¥−m ®cCz clh¡lq−m b¡L¡ 

AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡−cl−L clh¡l q−ml ¢fR−el j¡S¡−ll 

f¤L¥−ll f¡−s ¢e−u k¡uz ®pM¡−e a¡h¤l p¡j−e lÉ¡−hl −f¡o¡L f¢l¢qa 

AhÙÛ¡u ®jSl lÉ¡w−Ll A¢gp¡−ll jªa ®cq −cM−a f¡Cz ®pM¡−e ®j¢XLÉ¡m 

pqL¡l£ e¡−uL ®j¡š²¡l−L m¡−nl f¡−n ®cM−a f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m 

Hhw m¡n…¢m ¢eu¡ VÊ¡L clh¡l q−ml f§hÑ¢c−L Q−m k¡uz f−l j¤−M¡n Hhw 

®qX−jV f¢l¢qa pnÙ» AhÙÛ¡u b¡L¡ 4Se ¢h¢XA¡l SJu¡e A¡j¡−cl−L 

f¡¢el f¡−Çfl ¢eLV ¢e−u k¡uz f¡¢el f¡−ðl clh¡l qm ®b−L 200 NS 

Ešl ¢c−L q−hz A¡j¡−cl p¡−b ®j¢XLÉ¡m pqL¡l£ e¡−uL p¤−hc¡l ®a¡l¡h 

A¡m£J ¢Rmz ®pM¡−e p¤−hc¡l j−e¡l”e−L ®cM−a f¡C Hhw A¡jl¡ kMe 

clh¡l qm ®b−L m¡n VÊ¡−L a¥−m ®cC aMeJ j−e¡l”e−L −pM¡−e  cy¡s¡−e¡ 

AhÙÛ¡u ®cM−a f¡Cz Ae¤j¡e påÉ¡ 6V¡l ¢c−L f¡−Çfl ¢eLV ¢Nu¡ ®cM−a 

f¡C ®k, f¡−Çfl h¡C−l 2¢V Hhw f¡−Çfl ¢ia−l 2¢V ®j¡V-4¢V A¡¢jÑ 

A¢gp¡−ll m¡n f−l A¡−Rz HLV¤ f−lC p¤−hc¡l −j¢XLÉ¡m pqL¡l£ A¢m 

¢h¢XA¡l q¡pf¡a¡−ml p¡c¡ lw−ul Hjð¤−m¾p ¢e−u f¡¢el f¡−Çfl ¢eLV 

A¡−p Hhw ®p e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l p¡−b Lb¡ h−m Q−m k¡uz 

HLV¤ f−lC 1¢V M¡¢m ¢fLA¡f ¢e−u q¡¢hmc¡l ýj¡ue f¡¢el f¡−Çfl ¢eLV 
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A¡−pz q¡¢hmc¡l ýj¡ue l¡‰¡j¡¢V ®pƒl ®b−L ¢p¢p ¢e−u Ù»£−L ¢Q¢Lvp¡l 

SeÉ q¡pf¡a¡−m B−p Hhw q¡pf¡a¡−m a¡l p¡−b A¡j¡l f¢lQu quzI 

¢fLA¡f N¡s£−a A¡jl¡ 4¢V jªa−cq a¥−m ®cCz q¡¢hmc¡l ýj¡ue Hhw 

¢fLA¡f Q¡mL m¡n…−m¡ ¢e−u pcl l¡C−gm hÉ¡V¡¢mu¡−el p¡−je ¢c−u 

k¡uz m¡n…¢m a¥−m ®cu¡l fl A¡¢j p‰£u p¡aSe  ¢pf¡q£ Hhw e¡−uL 

p¤−hc¡l ®a¡l¡h A¡m£ f¡L¡ NË¡Eä ¢c−u m¡C−e Q−m A¡¢pz m¡Ce ®b−L l¡a 

8 V¡l pju A¡¢j A¡C HjJ (ISO) Ju¡−XÑ ¢XE¢V Ll−a b¡¢Lz 

26/02/2009 a¡¢lM pL¡m 8.00V¡ fkÑ¿¹ ¢XE¢V−a ¢Rm¡jz26/02/2009 

a¡¢lM ¢hL¡m 4V¡l pju 1ew ®NV ¢c−u q¡S¡l£h¡N ¢c−u f¡¢m−u Q−m k¡Cz 

plL¡l£ ®O¡oe¡ ö−e L¡−S −k¡Nc¡e L¢l Hhw f−l A¡j¡−L HC j¡jm¡u 

−NËga¡l L−l ®L¡−VÑ ¢e−u A¡−pz HC Bj¡l Sh¡eh¢¾cz” 

The confessional statement of co-accused Sahadat 

(C.S.191) runs as under- 

“B¢j 2007 p¡−m flöl¡j plL¡l£ L−mS ®b−L HCQ,Hp,¢p f¡n L−l 

13/07/08 Cw a¡¢l−M ¢eS ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c i¢aÑ q−u 

Q–NË¡j h¡Ca¥m C‹a  ®j±¢mL fÐ¢nre NËqe L−l 25/12/08 Cw a¡¢l−M 

¢h¢XBl pcl cçl ¢fmM¡e¡u ®k¡Nc¡e L¢lz cn ¢ce R¤¢V ®i¡N Ll¡l fl 

13/1/09 Cw a¡¢lM q−a ¢h¢XBl q¡pf¡a¡−m ®j¢XLÉ¡m pqL¡l£ ¢qp¡−h 

fÐ¢nre öl¦ L¢lz B¢j q¡pf¡a¡−ml ®jp ¢h¢ôw Hl 3u am¡u b¡La¡jz 

Bj¡l j¡j¡l ®j¡h¡Cm ew- 01816156933z B¢j 24/02/09 a¡¢l−M 

pL¡m 8 V¡ ®b−L hsM¡e¡ Efm−r ®jp fÉ¡¢ƒp ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz 

c¤f¤l Ae¤j¡e 12 V¡l pju ®j−p hs M¡e¡ ®M−u m¡C−e AhÙÛ¡e L¢lz 
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j¡N¢l−hl e¡j¡−Sl fl ¢h¢ôw Hl 2u am¡u ¢h−e¡ce L−r ¢V¢i ®c−M l¡a 

Ae¤j¡e cnV¡l pju hÉ¡l¡−L ¢eS ¢hR¡e¡u O¤j¡Cz 

25/02/09 a¡¢lM ®i¡l Ae¤j¡e f¡yQV¡l pju O¤j ®b−L E¢Wz gS−ll 

e¡j¡S f−s Ae¤j¡e p¡aV¡l pju q¡pf¡a¡m NË¡E−ä gm Ce qCz ¢hHCQ 

Hj ®j¡x ®p¢mj k¡−cl clh¡−l M¡Ju¡l qL B−R a¡−cl−L clh¡−l  ¢e−u 

k¡uz Bj¡l hÉ¡Q−je ®j¡V 33 Se ea¥e Q¡L¥l£ qJu¡u clh¡−l e¡ ¢e−u 

m¡C−e ¢e−u B−pz pL¡m Ae¤j¡e 8 V¡l pju B¢j pq BlJ c¤C Se 

¢pf¡q£ ®j¢Xx pqx ®p¡−qm J ¢hõ¡m−L q¡pf¡a¡−ml CHj¢V Ju¡−XÑ ¢e−u 

B−pz ®fÔV L¡¢V d¤Cz Ae¤j¡e 09.15 O¢VL¡l ¢c−L ®d¡u¡ ®fÔV h¡¢V, Q¡j¤Q 

q¡pf¡a¡−ml fÐn¡p¢eL ih−el 4bÑ am¡u Sj¡ ®cu¡l SeÉ k¡Cz Sj¡ ®n−o 

¢eS m¡C−e ®gla Bp¡l pju Ae¤j¡e p¡−s euV¡l ¢c−L Ešl ¢c−L …¢ml 

BJu¡S n¤¢ez …¢ml BJu¡S BlJ h¡s−a b¡−Lz B¢j i−u m¡C−e Q−m 

k¡C Hhw p¡l¡¢ce m¡C−e AhÙÛ¡e L¢lz c¤f¤l Ae¤j¡e ®csV¡l pju ¢eS 

®j−p M¡e¡ M¡Cz f−l m¡C−e AhÙÛ¡e L¢lz Ae¤j¡e ¢hL¡m Q¡lV¡l pju 

H¢V¢V ®L¡pÑ Ll−a Bp¡ q¡¢hmc¡l h¡p¡l Bj¡−cl l¦−j H−p 7/8 Se−L 

fÉ¡¢ƒp ¢XE¢V Ll¡l SeÉ °al£ q−a h−mz …¢ml n−ë Bjl¡ ®LE e¡ EW−m 

®p h−m ®k, e¡−uh p¤−hc¡l ®a¡l¡h Bm£, ®g¡pÑ ®S¢pJ Bj¡−cl ®k−a 

h−m−Rz aMe Bjl¡ H¢cL ®p¢cL ®R¡V¡ R¤¢V L−l f¡m¡−e¡l ®Qø¡ L¢lz 

B¢j Vu−m−V O¤j¡−e¡l ®Qø¡ Ll−m ®p h−m f¡¢m−u h¡yQ−a f¡lh¡e¡z ®p 

Bj¡−L pq ¢pf¡q£ 80251 n¡qS¡m¡m, ¢pf¡q£ 79975 ®lS¡Em Cpm¡j, 
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¢pf¡q£ ®p¡−qm l¡e¡, ¢pf¡q£ 80533 ®j¡x l¢hEm Cpm¡j,¢pf¡q£ l¡¢Sh 

80025 °Luj j¡jÑ¡−cl−L e£−Q e¡j¡u J gm Ce Ll¡uz Bj¡−cl−L 36 

l¡C−gm hÉ¡V¡¢mu¡−el NË¡Eä ¢c−u clh¡l q−m ¢e−u k¡uz aMe e¡−uL 

®j¡š²¡l J q¡¢hmc¡l h¡n¡l H−p ®k¡N −cuz ®pM¡−e Ae¤j¡e 20/30 Se 

AÙ»d¡l£ ®f¡o¡L f¢l¢qa ¢h¢XBl pcpÉ−cl ®cM−a f¡Cz L−uLSe 

¢h¢XBl pcpÉ−L fa¡L¡ ¢c−u j¤M h¡d¡ AhÙÛ¡u ®c¢Mz ®pM¡−e Ef¢ÙÛa 

Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ e¡−uL ®j¡š²¡l 

Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u AY¡L¡−cl ®c¢Mz clh¡l q−ml ¢ial 

®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl Hl ®f¡o¡L fs¡ ¢Rmz e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u m¡n 

…¢m N¡s£−a a¥m−a h−mz ¢h¢XBl Hl HL¢V hs VÊ¡L clh¡l q−ml p¡j−e 

c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m Ll−a 

EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cCz flha£Ñ−a e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, e¡−uL ®j¡š²¡l J AÙ»d¡l£ 8/10 

Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ f¤L¥l f¡−s ¢e−u k¡uz ®pM¡−e 

L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n Bjl¡ Eš² 

m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ Bj¡−cl−L clh¡l qm q−a Ešl 

¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV ¢e−u k¡uz ®pM¡−e f¡−Çfl O−ll 

¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ …¢m¢hÜ lš²j¡M¡ AhÙÛ¡u ¢aeS−el 

m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n ®pM¡−e l¡Ù¹¡l Ef−l c¡s¡−e¡ HL¢V ¢fL 
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Bf iÉ¡−e Eš² m¡n ¢ae¢V ph¡C ¢j−m E¢W−u ¢cCz m¡−uL p¤−hc¡l ®a¡l¡h 

Bm£, q¡¢hmc¡l h¡n¡l, e¡−uL ®j¡š²¡l Bj¡−cl p¡aSe−L gm Ce L¢l−u 

m¡C−e ¢e−u B−pz Ae¤j¡e ¢hL¡m f¡yQV¡l pju q¡a j¤M d¤−u ®j−p M¡e¡ 

M¡Ju¡l SeÉ k¡Cz ¢L¿º m¡−nl cªnÉ j−e fs¡u ®M−a f¡¢l e¡Cz a¡lfl 

m¡C−e H−p VÊ¡w−L b¡L¡ f¡El¦¢V M¡Cz f−l q¡pf¡a¡−ml p¡¢SÑLÉ¡m N¡−XÑl 

e¡j¡SM¡e¡u p¡s¡ l¡a AhÙÛ¡e L¢lz 26/02/09 a¡¢lM pL¡−m Bj¡l 

VÊ¡w−L b¡L¡ f¡El¦¢V ®M−u hÉ¡l¡−L AhÙÛ¡e L¢lz ®hm¡ Ae¤j¡e ®csV¡l pju 

m¡C−el ®j−p ®M−u q¡pf¡a¡−m ¢N−u ®l¡N£l ¢hR¡e¡u ö−u b¡¢Lz j¡N¢l−hl 

e¡j¡−Sl B−N ®j−p B¢p M¡Ju¡l SeÉz aMe HLSe T¡s¤c¡l pq 4/5 

Se−L ®j−p ®M−a ®c¢Mz a¡−cl e¡j S¡¢e e¡z M¡e¡ ®M−u m¡C−e L¡E−L e¡ 

®f−u Bh¡l q¡pf¡a¡−ml ¢àa£u am¡u ¢N−u HL l¦−j l¡¢œk¡fe L¢lz 

27/2/09 a¡¢lM pL¡m Ae¤j¡e 7.30 O¢VL¡l pju q¡pf¡a¡−ml p¤−hc¡l 

q¡¢hh l¦−j l¦−j ¢N−u ph¡l e¡−jl a¡¢mL¡ °al£ Ll−a −c¢Mz ¢hL¡m 

Ae¤j¡e 9.00/9.30 Hl pju ¢h¢iæ hÉ¡V¡¢mu¡e ®b−L ¢h¢XBl pcpÉl¡ 

q¡pf¡a¡−ml ¢c−L Bp−a b¡−Lz ph¡C−L q¡pf¡a¡−ml Hj,BC l¦−j 

®k−a ®c¢Mz B¢j J ®pM¡−e k¡Cz I l¦−j j¡−QÑl Ae¤j¡e 12 a¡¢lM fkÑ¿¹ 

b¡¢Lz 13/3/09 a¡¢lM ¢pJ −mx L−ZÑm ®j¡x Bx p¡m¡j pÉ¡l Bj¡−cl−L 

m¡C−e ¢e−u k¡u Bjl¡ ®pM¡−e AhÙÛ¡e Ll−a b¡¢Lz 01/07/09 a¡¢lM 

m¡Ce ®b−L f¤¢mn Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z” 
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The confessional statement of co-accused Sohel Rana 

(C.S.192) runs as under- 

“Avwg 2008 mv‡ji GwcÖ‡j ivRkvnx‡Z wewWAvi ˆmwbK c‡` fwZ© n‡q 
13/7/08Bs n‡Z PÆMÖvg evBZyj BRy‡Z †gŠwjK cÖwk¶b MÖnb K‡i 
25/12/08Bs Zvwi‡L 18/ gv‡mi wewUwU †KvP Kivi Rb¨ wcjLvbvq Avwm| 
13/1/09 Zvs †_‡K †U«wbs ïi“ nq wewWAvi m`i `ßi nvmcvZv‡j| 
24/2/09Bs Zvs Avwg wewWAvi mßvn Dcj‡¶ eo Lvbvi Rb¨ ˆmwbK †g‡m 
KvR Kwi| 25/2/09Bs Zvs †fv‡i D‡V wbqwgZ Kv‡Ri Ask wnmv‡e 
MÖvD‡Û Svoy †`B| Gi G‡m MÖvD‡Û dj Bb nB| H mgq †U«wbK N.C.O 
Aveyj Kv‡kg I weGgGg †mwjg †gRi wR wQ‡jb| weiwZ w`‡j Avgiv 
jvB‡b †diZ hvB| Abygvb mKvj 8.00Uvi w`‡K Avevi jvB‡b wb‡q dj 
Bb Kivq †gRi wR weGgGg †mwjg| †mLvb †_‡K wKQy Rb‡K `iev‡i 
wgjvq| Avwg mn 5Rb‡K Working G Wv‡K| wewWAvi nvmcvZv‡ji 
E.N.T wWcvU©‡g‡›U _vjv evmb cwi¯‹vi Kwi| cwi¯‹vi evmb cÎ wewWAvi 
nvmcvZvj cÖmvkwbK feb ivL‡Z hvq Abygvb mKvj 09.30wgt Gi w`‡K| 
ZLbB ¸jv¸wji kã ïwb| Abygvb ỳcyi 01.30 wgt ch©š— †mLv‡bB 
wQjvg| Gici jvB‡b  Avwm| Abygvb weKvj 400 NwUKvq  nvwej`vi 
evmvq  G‡m  Avgv‡`i  Iqvwms  Gi  Rb¨ Wv‡K  Avgiv  f‡q bv  DV‡Z 
PvB‡j MvwjMvjvR K‡i Ges  e‡j  †h cvjv‡q  †K‡o  euvP‡Z  cviev  bv|  
Gici wb‡P  †b‡g  Avgv‡`i  dj Bb  Kivq|Avwg,  kvnv`vZ  kvnvRvjvj  
ivwRe  †iRvDj  , iweDj I   AcvV¨ kg©v wQjvg|  Avgv‡`i `ievi n‡j 
wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  A¯Gavix  ˆmwbK  wKQy  
ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  †Zvive  m¨vi †K wPwb| wKQy¶b 
c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  †WWewW ¸‡jv ev`xi `vov‡bv 
wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  avixiv fxwZ  cª̀ k©b  K‡i|  
nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg 
ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B| 

Gici  cyKzi cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  
wb‡q hvq|  †mLvb  †_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv nq|  Gi 
ci  Avgv‡`i dj Bb K‡i jvB‡b wb‡q  Av‡m| jvB‡b  G‡m  †Mvmj  
Kwi| wb‡P  b‡g  †g‡m  LvB|  Gici wewWAvi  nvmcvZv‡j  wW e−K  
wØZxq  Zjvq  Ae¯nvb Kwi|  26/2/09  Bs  Zvs  ỳcyi  2 Uv ch©š—  
wQjvg| Gi ci  †jvKRb‡K cvjvB‡Z  †`‡L  Abygvb  400 NwUKvq  
ˆmwbK  mvg‡b  w`‡q Iqvj UcwK‡q  cvwj‡q  hvq|  Lvjv‡Zv  †ev‡bi  
evmvq wQjvg|  †mLvb  †_‡K  †hvM`v‡bi  †Nvlbv  ï‡b 01/3/09 Zvs 
wcjLvbv  4 bs  †M‡U  Avwm|  03/3/09 Zvs  wfZ‡i  XzwK|  Gic‡i  
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nvmcvZvj  ˆmwbK  †g‡m wQjvg|  †mLvb †_‡K  01/7/09 Zvs  †MªdZvi  
K‡i|” 
The confessional statement of co-accused Rabiul 

(C.S.193) runs as under- 

“Avwg †Uªwbs †k‡l 25/12/08 Zvwi‡L XvKvi wewWAvi, wcjLvbvq †hvM`vb 

Kwi| Avgvi PvKixi eqm 1
1
2  gvm nIqvq Ges I.D KvW© bv _vKvq 

Avgv‡K 25/2/09 ZvwiL `iev‡i Dcw ’̄Z _vKvi AbygwZ †`qv nqwb| 

25/2/09 ZvwiL Avwg ˆmwbK jvB‡b wQjvg| H w`b Abygvb 9.30 Uvi 

w`‡K ¸wji kã ïb‡Z ‡c‡q f‡q wKQz¶b  jvB‡b cvwj‡q _vwK| Gi 

wKQz¶b ci wW-eø‡Ki wcQ‡bi jvj wewìs Gi eviv›`vq cvwj‡q _vwK| 

†mLvb n‡Z weKvj 3.30 Uvi w`‡K cybivq jvB‡b wd‡i Avwm, wew¯‹U 

LvB| Abygvb 4.00 Uvi w`‡K nvwej`vi Aveyj evkvi G‡m IqvwKs Gi 

K_v e‡j jvB‡b _vKv Avwg mn †iRvDj Bmjvg, ivwRe wgqv, †mv‡nj 

ivbv, kvnvRvjvj, kvnv`Z I iweDj‡K bx‡P †h‡Z e‡j wKš‘ Avgiv 

cÖ‡Z¨‡KB AvZ‡¼ Gw`K Iw`K QzUvQzwU Kwi| ZLb nvwej`vi Aveyj evkvi 

Avgv‡`i g„Zz¨i fq †`Lvq Ges e‡j †h †Zviv cvwj‡q euvP‡Z cviwe bv| 

GK ch©v‡q Avgiv mKvj  bx‡P  †b‡g Avwm| Aveyj evkvi Avgv‡`i `ievi 

n‡j wb‡q hvq Ges †Rvoc~e©K A ¿̄avix ˆmwbK `vo Kwi‡q †i‡L Aveyj 

evkvi I bv‡qe my‡e`vi ‡Zvive Avgv‡`i w`‡q Awdmvi‡`i g„Z †`n 1wU 

Uªv‡K DVvq| H mgq `ievi n‡j 4wU g„Z‡`n wQj| Avwg 2wU jvk DVvB| 

Gici Avgv‡`i nvwU‡q DËi w`‡Ki cvwbi cv‡¤úi Kv‡Q wb‡q hvq †mLvb 

†_‡K fqfxwZ †`wL‡q ivwRe I †iRvDj I evkvi wg‡j 3wU Awdmv‡ii 

g„Z‡`n GKwU wcK Av‡c DVvq| Gici evkvi I †Zvive Avgv‡`i cyKzi 

cv‡o wb‡q| †mLvb †_‡K Kv‡jv †cvlvK cov 1 Rb Awdmv‡ii jvk wcK 

Av‡c Avgv‡`i w`‡q †Rvi K‡i †Zvjv‡bv nq| Gici evkvi I †Zvive 
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Avgv‡`i 7 Rb‡K jvB‡b †cŠu‡Q w`‡q Zviv P‡j hvq| Gici Avwg 

nvmcvZv‡ji wW-eø‡Ki 2q Zjvq cvwj‡q wQjvg| 26/2/09 Zvs weKv‡j 

†mLvb ‡_‡K cvwj‡q wbR evox‡Z hvB| miKvix wb‡ ©̀‡k 1/3/09 ZvwiL 

†hvM`v‡b Rb¨ XvKvq Avwm| 3/3/09 Ges †hvM`vb Kwi| 1/7/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 

The confessional statement of co-accused Rajib Mia 

(C.S.195) runs as under- 

“A¡¢j 2007 p¡−m ¢œn¡−ml eSl¦m ¢X¢NË L−mS ®b−L HCQ, Hp, ¢p f¡n 

L−l 2008 p¡−ml S¤m¡C j¡−pl 13 a¡¢lM ¢h ¢X A¡−l ¢pf¡q£ f−c 

−k¡Nc¡e L¢lz Q–NË¡−jl h¡Ca¥m C‹−a ®j±¢mL fÐ¢nrZ ¢eu¡ 

25/12/2008 p¡−m ¢fmM¡e¡u ¢h ¢X A¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡pÑ Ll¡l 

SeÉ f¡W¡uz 27/12/08 a¡¢lM q−a 10 ¢ce R¤¢V−a b¡¢Lu¡ 6/1/09 a¡¢lM 

A¡h¡l ®k¡Nc¡e L¢lz A¡j¡l ®j¡h¡Cm eðl 01741324720z A¡j¡l A¡C 

¢X, L¡XÑ e¡Cz A¡jl¡ ea¥e ®k¡Nc¡e Ll¡u HM¡−e¡ A¡C, ¢X L¡XÑ qu e¡Cz 

Na 24/02/09 a¡¢lM ¢h ¢X A¡l pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l 

fÉ¡−l−X A¡¢j ¢Rm¡j e¡z 24/02/09 a¡¢lM l¡a q−a 25/02/09 ®i¡l 6 

(Ru) V¡ fkÑ¿¹ A¡¢j q¡pf¡a¡m N¡−XÑ ¢XE¢V L−l ¢eS hÉ¡l¡−L H−p ¢hnÐ¡j 

Ll−a b¡¢Lz Na 25/02/09 a¡¢lM hÉ¡l¡−L AhÙÛ¡e L¡−m pL¡m 9.30 

O¢VL¡l ¢c−L clh¡l q−mll ¢c−L 2/3 ¢V …¢ml në f¡Cz  A¡¢j ¢fmM¡e¡l 

Qa¥¢cÑ−L …¢ml në ö−e ®gÓ¡−l ö−u b¡¢Lz pL¡m 10 V¡l ¢c−L …¢ml në 

¢LR¤V¡ Lj j−e qJu¡u ¢el¡fc S¡uN¡ ¢q−p−h 1030 ¢j¢e−pVl ¢c−L 

q¡pf¡a¡−ml ¢c−L k¡Ju¡l pju j¡C−L öe−a f¡C ®k, A¡¢jÑ HÉ¡V¡L 

Ll−R, ph¡C ®N−V AhÙÛ¡e ®ee, …¢m ®hn£ MlQ Ll−he¡z A¡¢j aMe 36 

l¡C−gm hÉ¡V¡¢mu¡e Hl NË¡E−ä j¤−M¡n fs¡  AÙ» q¡−a ¢h ¢X A¡l 

pcpÉ−cl …¢m Ll−a ®c¢Mz A¡¢j aMe q¡pf¡a¡−ml Hj A¡C l¦−j ¢h¢ôw 

Hl e£−Q f§hÑ f¡nÄÑ HL¡ HL¡ AhÙÛ¡e Ll−a b¡¢Lz ®hm¡ Ae¤j¡e 1.00V¡l 



 

 

3803 

pju °p¢eL ®j−p M¡h¡l ®M−a H−p 15/20 Se ¢h ¢X A¡l pcpÉ−L M¡h¡l 

®M−a ®c¢M k¡l j−dÉ A¿¹ax 8/10 S−el L¡−R A¡¢j AÙ» ®cM−a f¡Cz 

M¡h¡l ®M−u A¡¢j A¡j¡l ¢hR¡e¡u H−p f¤el¡u ¢hnÐ¡j ¢e−a b¡¢Lz ®hm¡ 

Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡−pÑ 

fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L 

A¡uz  A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ 

j−a¡ A¡¢j,  ¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm 

Cpm¡j, −p¡−qm l¡e¡ Hhw °buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ 

q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ ®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l 

q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L 

¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ f−l 

e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l HLV¤ 

c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u ¢Qe−a 

f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll Lb¡j−a¡ 

A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 3¢V 

m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J 

HL¢V ¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n 

¢fLA¡−f E¢W−u ®cCz A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£, 

q¡¢hmc¡l h¡n¡l e¡−uL ®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 10/12Se ¢h ¢X A¡l 

pcpÉ m¡n …−m¡ d−l N¡s£−a E¢W−u  ®cCz A¡j¡−cl−L j¡N¢l−hl fl 

q¡¢hmc¡l h¡n¡l J e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ m¡C−e ¢e−u A¡−pz A¡¢j 

hÉ¡l¡L q−a q¡pf¡a¡−ml Hj A¡C l¦−jl ¢h¢ôw−ul 3u am¡u l¡¢œ k¡fe 

L¢lz a¡lfl 26/02/09 pL¡m 6V¡u m¡C−e ¢N−u AhÙÛ¡e Ll−a  b¡¢Lz 

¢hL¡m 3.00 V¡l ¢c−L j¡C−L ®O¡oe¡ ö¢e ¢fmM¡e¡l  3 ¢Lx ¢jV¡−ll j−dÉ 

®m¡L e¡ b¡L¡l SeÉz H ®O¡oe¡ ö−e ®hm¡ 3.30 ¢j¢e−Vl ¢c−L Ju¡m 

Vf¢L−u ®nJl¡ h¡S¡l  A¡j¡l g¥g¡−a¡ i¡C nÉ¡j−ml h¡p¡u k¡Cz I h¡p¡u 
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b¡L¡ AhÙÛ¡u ¢V ¢i−a öe−a f¡C ®k, phL ¢h, ¢X, Bl pcpÉ−L ¢eLVaj 

hÉ¡V¡¢mu−e ®k¡Nc¡e Ll−a q−hz HC ®O¡oe¡ ö−e A¡¢j 1/3/09 a¡¢lM 

¢fmM¡e¡u ®k¡Nc¡−el SeÉ A¡p−m 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ia−l Y¤L¡uz 

flha£Ñ−a A¡¢j  a¡¢l−M ¢fmM¡e¡ ®b−L ¢p, A¡C, ¢X, La«ÑL ®NËga¡l qCz 

HC A¡j¡l Sh¡eh¢¾cz ” 

The confessional statement of co-accused Thai Mong 

Marma (C.S.197) runs as under- 

“Avwg weMZ 13/7/08 Bs Zvwi‡L LvMovQwo †Rjvq BDR Gi wmcvnx 

c‡` †hvM`vb K‡i PÆMªvg evBZzj B¾Z †Uwbs mgvß K‡i 25/12/08 Bs 

Zvwi‡L wewUwU †UªW †Uªwbs Kivi Rb¨ BDR m`i `ßi wcjLvbvi 

nvmcvZv‡j cÖwk¶‡bi Rb¨ Avwm| 24/2/09 Bs Zvwi‡L Avwg MI iæ‡g 

wWDwU Kwi| 25/2/09 Bs Zvwi‡L BDR nvmcvZv‡ji ˆmwbK jvBb 

e¨viv‡K wbR nj N‡i _vKvi mgq Abygvb mv‡o 9 Uvi w`‡K `ievi n‡ji 

w`K n‡Z e¨vcK †Mvjv¸wji kã ïwb| f‡q Avgiv K‡qKRb ev_iæ‡gi 

cv‡k e‡m _vwK| H w`b weKvj 4.00 Uvi w`‡K nvwej`vi Aveyj evmvi 

Avgv‡`i njN‡i G‡m e‡j ÔÔ K‡qKRb Avgvi mv‡Z AvmÓ| Avgiv 

†Kv_vq hve I †Kb hve wR‡Ám Ki‡j †m D‡ËwRZ n‡q Avgv‡`i 

MvwjMvjvR K‡i ¸wj Kivq ûgwK †`q| Gici Avwg mn wmcvnx †iRvDj, 

†mv‡nj ivbv, iweDj, kvnRvjvj, ivwRe I kvnv`Z †nv‡mb nvwej`vi 

evmv‡ii mv‡_ `ievi n‡j hvB| ILv‡b n‡ji wfZ‡i 4 R‡bi jvk †`L‡Z 

cvB| bv‡qe my‡e`vi †Zvqve Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k jvk¸wj 

`ievi n‡ji mvg‡b ùvov‡bv 1Uv Uªv‡K Zz‡j †`B| Gici Avgiv cvwbi 

cv‡¤úi ILv‡b wM‡q 3Rb †mbv Awdmv‡ii jvk †`L‡Z cvB| I jvk¸‡jv 

I †Zvqve I †gv³v‡ii wb‡ ©̀‡k GKUv wcK Avc f¨v‡b Zz‡j †`B| 

ciZx©‡Z Avgv‡`i cyKzo cv‡o wb‡q †M‡j ILv‡b 1 R‡bi jvk †`L‡Z 
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cvB| H jvkUvI `ievi n‡ji mvg‡b _vKv UªvKUvq Zz‡j †`B| Gici 

nvwej`vi evkvi Avgv‡`i e¨viv‡Ki mvg‡b wb‡q Av‡m| ILvb †_‡K Avwg 

nvmcvZv‡ji †gwW‡Kj Iqv‡W©i D e−‡K P‡j hvB| 26/2/09 Bs ZvwiL 

ch©šÍ Ae ’̄vb Kwi| H w`b ỳcyi 2Uvi ci †gm wewìs Gi cvk w`‡q †`qvj 

UcwK‡q gwZwS‡j P‡j hvB| miKvix †Nvlbv ï‡b 1/3/09 Bs BDR `ßi 

wcjLvbvq Avwm| GB Avgvi e³e¨|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence in committing death of army officers, causing 

disappearance of evidence by way of mass-graving beside 

mortray as it is evident from the evidence of prosecution 

witnesses as well as the confessional statements of the 

condemner/appellant and those of co-accused.  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 39, 43, 47, 55, 73, 77, 93, 423 are 

eye witnesses to the occurrence specially to the above events.  

P.Ws. 39 and 93 saw the condemner/appellant at midnight to 

take down the BDR personnel from RSU and take them beside 

mortrary at arms point and to grave the dead  bodies under his 

leadership along with Subader Yousuf, Habilder Masud Iqbal, 

Naik Subader Monoranjan, Habilder Yousuf and Naik Kaium. 
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P.W. 43 saw him to lead in carrying the dead bodies by truck 

from Darbar Hall at evening on 25.02.2009. P.Ws. 55 and 423 

made statement corroborating him. The evidence of P.Ws. 47, 

73 and 77 although hearsay in nature but it bears evidentiary 

value since they are all eye witnesses to the occurrence. P.Ws. 

39 and 55 saw him with arms in his active participation to the 

killing of army officers in furtherance of his common intention.     

The learned Deputy Attorney General further submits 

that the condemner/appellant by his confessional statement 

admitted as to his participation in mass-graving of the dead 

bodies of army officers including the dead body of D.G. and his 

wife but in escaping way. The confessional statements of co-

accused also find corroboration by the evidence of prosecution 

witnesses and all the confessional statements of the 

condemner/appellant and those of co-accused bear evidentiary 

value.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.    

Mr. Md. Shameem Sarder, the learned Advocate 

appearing on behalf of the appellant submits that among the 

P.Ws. reffered above the testimonies of P.Ws. 47,73 and 77 are 

hearsay in nature. They all deposed that they came to know 

afterwards that the condemner/appellant had participation in 

mass-graving and their evidence does not bear any evidentiary 

value.  

Mr. Md. Shameem Sarder further submits that in 

consideration of the evidence of P.Ws. 39, 43, 55 and 93 it 

appears that they themselves participated to the occurrence as 

well as in mass-graving and they were exempted as accused for 

giving false evidence and as such their evidence can’t be relied 

upon. P.W.43 did not disclose any action of the 

condemner/appellant to the occurrence and his evidence thus 
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does not bear any substance. P.W.55 claims to see the 

condemner/appellant in the pick-up with arms. He is a witness 

of supplementary C.S. He admitted that he deposed before I.O. 

on 28.02.2011. He is a procured witness. He also can’t be relied 

upon. P.W.93 is a tutored witness. He referred as many as 18 

accused with their regiment No. including the 

condemner/appellant which appears unusual and impracticable 

& thus appears unreliable. P.W.423 also appears a tutored 

witness. He referred as many as 19 accused with their regiment 

No. inclujding the condemner/appellant. He himself admitted 

that the felt unwell and was compelled to take seat and thus his 

evidence also can’t relied upon.  

Mr. Md. Shameem Sarder further submits that confession 

of the condemner/appellant although appears inclupatory in 

nature but it can’t be considered as evidence since involuntary 

as it is a productin of torture keeping in remand for 7 days, as 

admitted by I.O. and the confession co-accused also bears no 

evidence since those confessional statements find no 

corroborative by any independent witness.  
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He lastly submits that prosecution could not prove the 

charges against the condemner/appellant and that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  
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His participation to the unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confessional statement.  

The condemner/appellant Naik Subeder Md. Torab 

Hossain Khan stated in his confessional statement– 

“A¡j¡−cl−L ¢e−u 5ew ®NV J clh¡l q−ml j¡−Tl S¡uN¡u e¡¢j−u ¢c−u 

h−m f−s b¡L¡ m¡n…−m¡ N¡¢s−a XW¡−az JM¡−e 3Ve£ VÊ¡L ®cM−a f¡Cz 

JM¡−e aMe e¡−uL p¤−hc¡l ®j¢XLÉ¡m pqL¡l£ J¢mEl lqj¡e A¡−pz ®p 

H−p A¡m¡E¢Ÿe J ýj¡u§e−L h−m HC h¤−s¡−cl−L ®Le H−e−R, Hl¡ ¢L 

m¡n EW¡−a f¡l−hz q¡¢hmc¡l ýj¡u¤e aMe AÙ»d¡l£ ¢LR¤ °p¢eL−L ®X−L 

A¡em Hhw a¡−cl−L m¡n EW¡−a hmmz A¡m¡E¢Ÿe A¡j¡−L  5ew ®N−V 

¢e−u k¡u ®V¢m−g¡e Ll¡−e¡l SeÉz A¡¢j  MI l¦−j ®V¢m−g¡e Ll−m 

q¡¢hmc¡l q¡−nj p−l¡u¡l ®V¢m−g¡e dl−m A¡¢j a¡−L m¡n EW¡−e¡l SeÉ 

®m¡L f¡W¡−a h¢mz aMe ®hm¡ 2V¡ h¡−Sz ¢g−l H−p −c¢M VÊ¡−L 3V¡ m¡n 

JW¡−e¡ q−u−Rz q−ml p¡j−e DG J  DDG  j−q¡cu Hl m¡n f−s 

b¡L−a ®c¢Mz I c¤CV¡ m¡nJ a¡l¡ JW¡uz A¡¢j A¡h¡l ®V¢m−g¡e L¢lz 

3.00V¡l pju q¡pf¡a¡m ®b−L q¡¢hmc¡l A¡h¤m h¡n¡l 2Se °p¢eL pq 

A¡−pz clh¡l q−ml j−dÉJ A−eL m¡n ¢Rmz A¡¢j A¡h¡l ®g¡e Ll−m 

e¡−uL ®j¡š²¡l ®g¡e d−lz a¡−L A¡¢j A¡−l¡ ®m¡L f¡W¡−L h¢mz ®j¡š²¡l 

4V¡l ¢c−L e¡−uL A¡p¡cpq 4/5 Se °p¢eL ¢e−u A¡−pz HC ph °p¢eL 

¢c−u a¡l¡ VÊ¡−L m¡n JW¡−m¡z fÐ¡u 37-¢V m¡n  2 VÊ¡−L  JW¡−e¡ q−m¡z m¡n 

JW¡−e¡ ®no q−a fÐ¡u 5V¡ ®h−S k¡uz A¡j¡−cl−L ýj¡u¤e aMe Ešl 

f¡−nl f¡¢el VÉ¡w−Ll p¡−bl gy¡L¡ O−l ®k−a h−mz ®pM¡−e ¢N−u −c¢M 3V¡ 

m¡nz påÉ¡l ¢c−L q¡¢hmc¡l ýj¡u¤e Pickup N¡¢s ¢e−u A¡p−m A¡j¡l 

®m¡LSe m¡n E¢W−u ®cuz j−e¡l”−L A¡l ®cM−a f¡C e¡Cz A¡¢j ®pM¡e 

®b−L hÉ¡l¡−L k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accused Habilder Abul Basher (C.S.178) stated in his 

confessional statement- 

“25/02/2009 a¡¢lM c¤f¤l p¡−s ¢aeV¡l pju A¡¢j Hj A¡C l¦−j 

¢Rm¡jz l¦−j ®V¢m−g¡e ®h−S EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®b−L 

e¡−uL p¤−hc¡l ®j¢XLÉ¡m pqL¡l£ ®a¡l¡h A¡m£ A¡j¡−L 10Se ¢h¢V¢V 

°p¢eL pq clh¡l q−m â¦a k¡Ju¡l SeÉ A¡−cn L−lez A¡¢j Hj A¡C 

l¦−j ®LE e¡C hm−m ¢a¢e A¡j¡−L −V¢m−g¡−e h−me l¡−Me A¡fe¡l Hj 

A¡C l¦j ®hn£ Q¡m¡¢L Ll−he¡ â¦a L¡S Llz A¡¢j aMe q¡pf¡a¡m °p¢eL 

m¡C−e k¡C Hhw e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l Lb¡ j−a¡ (1) ¢pf¡q£ 

l¡¢Sh  ¢ju¡ (2 ) ¢pf¡q£ ®lS¡Em (3) ¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ 

l¢hEm A¡mj (5) ¢pf¡q£ n¡qS¡m¡m (6) ¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ 

®p¡−qm l¡e¡ pq 7 (p¡a) Se pqL¡−l A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m 

®f±−e fy¡QV¡l ¢c−L clh¡l q−m k¡C Hhw e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l 

¢eLV ¢l−f¡VÑ L¢lz clh¡l q−ml ¢ial aMe ®cM−a f¡C ph ¢LR¤ i¡‰¡Q¤s¡ 

Hhw fÐQ¤l lš² HM¡−e −pM¡−e R¢s−u A¡−R,4/5¢V jªa−cq ®gÓ¡−l f−l 

b¡L−a ®c¢Mz jªa ®cq…¢ml j−dÉ A¡j¡l Lj¡−ä¾V L−eÑm j¢nEl lqj¡−el 

jªa−cq ¢Rmz AeÉ¡eÉ A¢gp¡−ll jªa−cq ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l 

®a¡l¡h A¡m£ A¡j¡−L m¡n…¢m VÊ¡−L a¥−m ¢c−a h−m Hhw HlC j−dÉ 1V¡  

¢e VÊ¡L clh¡l q−ml p¡j−e Q−m A¡−p z ¢e−cÑn ®j¡a¡−hL A¡¢jJ A¡j¡l 

p¡−b b¡L¡ p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡−ll m¡n VÊ¡−L a¥−m ®cCz 

clh¡lq−m b¡L¡ AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡−cl−L clh¡l q−ml 
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¢fR−el j¡S¡−ll f¤L¥−ll f¡−s ¢e−u k¡uz ®pM¡−e a¡h¤l p¡j−e lÉ¡−hl 

−f¡o¡L f¢l¢qa AhÙÛ¡u ®jSl lÉ¡w−Ll A¢gp¡−ll jªa ®cq −cM−a f¡Cz 

®pM¡−e ®j¢XLÉ¡m pqL¡l£ e¡−uL ®j¡š²¡l−L m¡−nl f¡−n ®cM−a f¡Cz 

Bjl¡ m¡n VÊ¡L a¥¢m Hhw m¡n…¢m ¢eu¡ VÊ¡L clh¡l q−ml f§hÑ¢c−L Q−m 

k¡uz f−l j¤−M¡n Hhw ®qX−jV f¢l¢qa pnÙ» AhÙÛ¡u b¡L¡ 4Se ¢h¢XA¡l 

SJu¡e A¡j¡−cl−L f¡¢el f¡−Çfl ¢eLV ¢e−u k¡uz f¡¢el f¡−ðl clh¡l 

qm ®b−L 200 NS Ešl ¢c−L q−hz A¡j¡−cl p¡−b ®j¢XLÉ¡m pqL¡l£ 

e¡−uL p¤−hc¡l ®a¡l¡h A¡m£J ¢Rmz ®pM¡−e p¤−hc¡l j−e¡l”e−L ®cM−a 

f¡C Hhw A¡jl¡ kMe clh¡l qm ®b−L m¡n VÊ¡−L a¥−m ®cC aMeJ 

j−e¡l”e−L −pM¡−e  cy¡s¡−e¡ AhÙÛ¡u ®cM−a f¡Cz Ae¤j¡e påÉ¡ 6V¡l 

¢c−L f¡−Çfl ¢eLV ¢Nu¡ ®cM−a f¡C ®k, f¡−Çfl h¡C−l 2¢V Hhw f¡−Çfl 

¢ia−l 2¢V ®j¡V-4¢V A¡¢jÑ A¢gp¡−ll m¡n f−l A¡−Rz HLV¤ f−lC p¤−hc¡l 

−j¢XLÉ¡m pqL¡l£ A¢m ¢h¢XA¡l q¡pf¡a¡−ml p¡c¡ lw−ul Hjð¤−m¾p ¢e−u 

f¡¢el f¡−Çfl ¢eLV A¡−p Hhw ®p e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l p¡−b 

Lb¡ h−m Q−m k¡uz HLV¤ f−lC 1¢V M¡¢m ¢fLA¡f ¢e−u q¡¢hmc¡l ýj¡ue 

f¡¢el f¡−Çfl ¢eLV A¡−pz” 

Co-accused Sahadat (C.S.191) stated in his confessional 

statement- 

“Ae¤j¡e ¢hL¡m Q¡lV¡l pju H¢V¢V ®L¡pÑ Ll−a Bp¡ q¡¢hmc¡l h¡p¡l 

Bj¡−cl l¦−j H−p 7/8 Se−L fÉ¡¢ƒp ¢XE¢V Ll¡l SeÉ °al£ q−a h−mz 

…¢ml n−ë Bjl¡ ®LE e¡ EW−m ®p h−m ®k, e¡−uh p¤−hc¡l ®a¡l¡h Bm£, 

®g¡pÑ ®S¢pJ Bj¡−cl ®k−a h−m−Rz .................................. ®pM¡−e 

Ef¢ÙÛa Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ e¡−uL 

®j¡š²¡l Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u AY¡L¡−cl ®c¢Mz clh¡l 
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q−ml ¢ial ®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl Hl ®f¡o¡L fs¡ ¢Rmz 

e¡−uh p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u 

m¡n …¢m N¡s£−a a¥m−a h−mz ” 

Co-accused Sohel Rana (C.S.192) stated in his 

confessional statement- 

“Abygvb weKvj 400 NwUKvq  nvwej`vi evmvq  G‡m  Avgv‡`i  Iqvwms  
Gi  Rb¨ Wv‡K  Avgiv  f‡q bv  DV‡Z PvB‡j MvwjMvjvR K‡i Ges  e‡j  
†h cvjv‡q  †K‡o  euvP‡Z  cviev  bv|  Gici wb‡P  †b‡g  Avgv‡`i  dj 
Bb  Kivq|Avwg,  kvnv`vZ  kvnvRvjvj  ivwRe  †iRvDj  , iweDj I   
AcvV¨ kg©v wQjvg|  Avgv‡`i `ievi n‡j wb‡q  hvq|  wfZ‡i  Abygvb  
25/30 Rb  A¯Gavix  ˆmwbK  wKQy  ˆmwb‡Ki  gyL evav wQj|  bv‡qK  
my‡e`vi  †Zvive  m¨vi †K wPwb| wKQy¶b c‡i bv‡qK gyI“vi‡K †`wL| 
†Zvive m¨vi  †WWewW ¸‡jv ev`xi `vov‡bv wewWAvi  U«vK  G  Zzj‡Z  
e‡j| A¯G  avixiv fxwZ  cª̀ k©b  K‡i|  nvwej`vi  evmvi wewWAvi  
g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg ỳBwU  jvk Zz‡j  †`B|  
†gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B|” 
Co-accused Rabiul (C.S.193) stated in his confessional 

statement- 

“†mLvb n‡Z weKvj 3.30 Uvi w`‡K cybivq jvB‡b wd‡i Avwm, wew¯‹U 

LvB| Abygvb 4.00 Uvi w`‡K nvwej`vi Aveyj evkvi G‡m IqvwKs Gi 

K_v e‡j jvB‡b _vKv Avwg mn †iRvDj Bmjvg, ivwRe wgqv, †mv‡nj 

ivbv, kvnvRvjvj, kvnv`Z I iweDj‡K bx‡P †h‡Z e‡j wKš‘ Avgiv 

cÖ‡Z¨‡KB AvZ‡¼ Gw`K Iw`K QzUvQzwU Kwi| ZLb nvwej`vi Aveyj evkvi 

Avgv‡`i g„Zz¨i fq †`Lvq Ges e‡j †h †Zviv cvwj‡q euvP‡Z cviwe bv| 

GK ch©v‡q Avgiv mKvj  bx‡P  †b‡g Avwm| Aveyj evkvi Avgv‡`i `ievi 

n‡j wb‡q hvq Ges †Rvoc~e©K A ¿̄avix ˆmwbK `vo Kwi‡q †i‡L Aveyj 

evkvi I bv‡qe my‡e`vi ‡Zvive Avgv‡`i w`‡q Awdmvi‡`i g„Z †`n 1wU 
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Uªv‡K DVvq| H mgq `ievi n‡j 4wU g„Z‡`n wQj| Avwg 2wU jvk DVvB| 

Gici Avgv‡`i nvwU‡q DËi w`‡Ki cvwbi cv‡¤úi Kv‡Q wb‡q hvq †mLvb 

†_‡K fqfxwZ †`wL‡q ivwRe I †iRvDj I evkvi wg‡j 3wU Awdmv‡ii 

g„Z‡`n GKwU wcK Av‡c DVvq| Gici evkvi I †Zvive Avgv‡`i cyKzi 

cv‡o wb‡q| †mLvb †_‡K Kv‡jv †cvlvK cov 1 Rb Awdmv‡ii jvk wcK 

Av‡c Avgv‡`i w`‡q †Rvi K‡i †Zvjv‡bv nq| Gici evkvi I †Zvive 

Avgv‡`i 7 Rb‡K jvB‡b †cŠu‡Q w`‡q Zviv P‡j hvq|” 

Co-accused Rajib Mia (C.S.195) stated in his 

confessional statement- 

“q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ j−a¡ A¡¢j,  ¢pf¡q£ n¡q 

S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm Cpm¡j, −p¡−qm l¡e¡ Hhw °buj 

j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ 

®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l q−ml ¢c−L ¢e−u k¡uz Hl A¡−N 

LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L ¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u 

e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ f−l e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a 

f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l HLV¤ c§−lC 4 S−el m¡n f−l A¡−Rz 

a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l 

®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll Lb¡j−a¡ A¡jl¡ pL−m clh¡l qm 

®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 3¢V m¡n Hhw f¤L¥l f¡s 

®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J HL¢V ¢fLA¡−f 

E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n ¢fLA¡−f E¢W−u ®cCz” 

Co-accused Thai Mong Marma (C.S.197) stated in his 

confessional statement- 

“H w`b weKvj 4.00 Uvi w`‡K nvwej`vi Aveyj evmvi Avgv‡`i njN‡i 

G‡m e‡j ÔÔ K‡qKRb Avgvi mv‡Z AvmÓ| Avgiv †Kv_vq hve I †Kb hve 
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wR‡Ám Ki‡j †m D‡ËwRZ n‡q Avgv‡`i MvwjMvjvR K‡i ¸wj Kivq 

ûgwK †`q| Gici Avwg mn wmcvnx †iRvDj, †mv‡nj ivbv, iweDj, 

kvnRvjvj, ivwRe I kvnv`Z †nv‡mb nvwej`vi evmv‡ii mv‡_ `ievi n‡j 

hvB| ILv‡b n‡ji wfZ‡i 4 R‡bi jvk †`L‡Z cvB| bv‡qe my‡e`vi 

†Zvqve Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k jvk¸wj `ievi n‡ji mvg‡b 

ùvov‡bv 1Uv Uªv‡K Zz‡j †`B| Gici Avgiv cvwbi cv‡¤úi ILv‡b wM‡q 

3Rb †mbv Awdmv‡ii jvk †`L‡Z cvB| I jvk¸‡jv I †Zvqve I 

†gv³v‡ii wb‡ ©̀‡k GKUv wcK Avc f¨v‡b Zz‡j †`B|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39, 43, 47, 55, 

73, 77, 93, 423 provide direct evidence of his participation to 

the occurrence as members of unlawful assembly holding arms 

by plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  
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All the P.Ws. excepting 39 saw him to participate in 

mass-graving the dead bodies. P.W. 39 saw him with arms.  

P.W. 39 deposed- 

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 

gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj| †Zvive û‡mb Avgv‡K MZ© 

Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv †_‡K weiZ K‡i|’ 
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P.W. 43 deposed-  

‘26-2-09 ZvwiL 1
1
2  Uvq WªvBfvi meyR e‡j Zvi G¨v¤̂y‡jÝ 3 Uv jvk 

Av‡Q wK Ki‡e| Avgiv †M‡U 3 Uv g„Z †`n †`wL 2wU †emvgwiK I 1 Rb wewWAvi 

ˆmwb‡Ki| wmcvnx mwdKzj‡K wfwWI dz‡U‡R mbv³ Kiv nq| 25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 

ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q|’ 

P.W. 47 deposed-  

‘Avwg giPzqvix I MbKei †`L‡Z hvB c‡i| giPzqvix‡Z i‡³i `vM wQj 

Rvb‡Z cvwi bv‡qK my‡e`vi gbiÄb bv‡qK my‡e`vi †Zvive Avjx, bv‡qK my‡e`vi 

dRjyj Kwig, wmcvnx gwZb, bv‡qK Iqv‡R` (nvmcvZvj BDwbU) nvwej`vi 

BDmye Giv Mb Kei †`Iqvi m‡½ RwoZ wQ‡jb|’ 

P.W. 55 deposed-  

‘Mvox‡Z wewWAvi m`m¨‡K A ¿̄mn †`wL Zv‡`i g‡a¨ †R.wm.I mvB` wgqv, 

†R.wm.I †Zvevi û‡mb‡K wPb‡Z cvwi|’ 

P.W. 73 deposed-  
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‘Ab¨vb¨ Awdmvi‡`i Kv‡Q Rvb‡Z cvwi †h bv‡qe my‡e`vi †Zvive I 

bv‡qe my‡e`vi g‡bviÄb jvk Avbvi KvR Z`viwK Ki‡Q|’ 

P.W. 77 deposed-  

‘ivZ 2 NwUKvq Avgiv †jt Kt m`i“‡ji wbKU Rvb‡Z cvwi 3 wU Uªv‡K 

K‡i †mbv Awdmvi‡`i jvk giPzqvixi w`‡K wb‡q hvIqv n‡”Q| bvt my‡e`vi 

g‡bviÄb miKvi I bvt my‡e`vi †Zvive û‡m‡bi †bZ…‡Z¡ jvk¸wj Uªv‡K K‡i 

Av‡b|’ 

P.W. 93 deposed-  

‘Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z ïay jvk| giPzqvixi 

cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i jvk ¸g Ki‡Z 

ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL Zviv n‡jb 

JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 45596 

bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 bv‡qK 

bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 423 deposed-  
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‘Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt 

`ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive û‡mb 34227 evkvi‡K 

A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R 

e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm †`b|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearence of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 



 

 

3825 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

 C.S. Accused No.182 Naik/51857 Md. Nazrul Islam 

Sarder. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.38 JCO Naib Subader Md. Moniruzzaman 

 P.W.379 Konika Biswas, Migistrate 

 P.W.455 Havilder Md. Ashraf Ali 

 P.W. 498 Lance Naik Syed Mahbubul Alam 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

Prosecution at the time of placing evidence before us 

adduced the evidence of following witnesses for consideration 

against the condemner/appellant- 
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P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

 P.W.93 Sepoy Md. Shahjahan Ahmed  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class on 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the veranda. Afterwrds he also heard firing and noise from 

the side of 13 and 36 Battalions and saw BDR personnel to run 

towards Darber Hall. Naik Subader Matin rushed towards them 

and informed him of violence in Darber Hall. At about 11.00 

A.M from class room of RSU he also came to see 42947 

Habilder Shafiqul of RSU with Rifle and a pistol in front of 

RSU soldiers’ mess and the condemner/appellant 56700 

Nazrul Islam, 71297 of Md. Salim Miah of RSU to move 

forward with Rifle. At evening he came to know that the BDR 

personnel killed many army officers. It was announced in the 

mike that none of the BDR personnel would remain in Barak 
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and they were directed to take stand by the side of wall with 

arms and if any BDR personnel is found with empty hand they 

would be killed. He went to the west of RSU canteen at about 

1.00 P.M. on the night following the day 25.02.2009. He came 

to see an ambulance to enter into RSU from the side of hospital 

and J.C.O. Subader Yousuf Ali got down therefrom with arms 

and directed all in a loud voice to come down. At his direction 

Naik Kayum (45596), the condemner/appellant Naik Nazrul 

(51857), J.C.O. Majibur Rahman (52602), J.C.O. Rafiqul 

(5259), Habilder Akter (43347), Safiqul (42947), Masud Iqbal 

(44274), Doud Ali (45199), Shahi Akter (52253) assembled and 

joined with Yousuf. Yousuf disclosed that they have killed 

50/60 army officers and as such their dead bodies be graved to 

the west of the hospital and he ordered them to accompany him. 

Thereafter some of them in ambulance or some others on foot 

went to the side of the hospital. He came to see to bury the dead 

bodies of army officers together by the side of mortuary.  

In cross-examination on behalf of the condemner 

/appellant he stated that he deposed before the I.O. on 

20.02.2011. His statement was computer composed and 
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thereafter read over to him. Since 03.03.2009 he has been in 

Peelkhana. The case was lodged in Lalbag Police Station on 

28.02.2009. He was aware that investigation was going on. He 

cannot say whether his colleagues were taken to CID from 

Peelkhana and also cannot say whether I.O. had his office in 

Peelkhana. He did not go to the I.O. at his own accord. On 

25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On hearing firing sound 

he came out and on return back he made a direction. He did not 

depose before I.O. the name of the trainers and the trainees. On 

25.02.2009 he was at training building from 9.30 to 11.00 A.M. 

His residence was at J.C.O. mess. The commander of RSU was 

Egal Amin. He had communication over mobile with the 

commander. I.O. did not seize his mobile. He had no talk with 

the rebellions. He tried to protect the officers and to rescue 

them. He was in the RSU building till evening. At that time 

trainer or the trainees did not accompany him. No BDR 

personnel came there till 11 A.M. He was with uniform. He was 

in that building till 10.30 on the night. At 10.30 he went to the 

side of canteen. Soldier’s mess was 35 yard away and canteen 
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was 50 yard away from RSU training building. He did not see 

any soldier in the canteen. There were three mango trees in 

front of canteen. There was no possibility to see all around 

therefrom but it was viewed from two sides.  At 10.30 he did 

not find it convenient to go out. He did not know the presence 

of Home Minister. He did not depose before I.O the ambulance 

number. Mortuary was ¾ kilometer away from RSU canteen 

towards west side. He denied the suggestion that it was a foggy 

night. He had good relation with the accused during his service 

life. He had no opportunity to advise them since they were in 

aggrieved mood. He did not see wherefrom the dead bodies 

were taken and where they were buried. He was far behind the 

ambulance. He deposed in munity case. He denied the 

suggestion that he was in his room of his unit. He denied the 

suggestion that he did not see the condemner/appellant beside 

mortuary. He knew Lance Naik Nazrul was in Darber. He did 

not hear any announcement of leaving around three kilometer 

from Battalion headquarter. He cannot say whether Lance Naik 

Nazrul was outside Peelkhana and that he did not see Nazrul 

with arms. He denied the suggestion that since he had 
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complicity to the occurrence he left Peelkhana crossing the wall 

instead of gate. He denied the suggestion that 4 witnesses 

deposed against him. He denied the suggestion that he gave 

incentive to the rebellions and that he did not identify any BDR 

personnel and that he deposed falsely.  

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of sainik Line. At 12 noon Habilder went to RSU 

quarter with arms and asked him why he did not take any arms. 

At 9 P.M. on the night following the day 25.02.2009 he heard 

uproar. He remained on 5th floor. Naik Kaium called him by 

bad names for coming down. When he was coming down he 

came to see Habilder Shafiqul, Akhter Ali, Masud Iqbal to go 

upwards. From 3rd floor he came to see number of BDR 

personnel. He also came to see Habilder Yousuf in front of 

them. There remained an ambulance stand by. At 1.15 on the 

night. Subedar Yousuf and Lance Naik Majammel went out 

with ambulance. Naik Suybedar Rafiqul, Habilder Jakir, the 

condemner/appellant Naik Nazrul, Naik Shahi Akhter, 

Habilder Shafiqul, Habilder Masud Iqbal, Habilder Akhter, 
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Naik Kaium and Lance Naik Abed Ali followed the ambulance, 

Kaium was with spade in his hand and Zakir was with sword. 

They went to the side of mortuary and buried the dead bodies of 

officers in mass grave. 

In cross-examination on behalf of the condemner 

/appellant he stated that he deposed before the I.O. that he left 

Peelkhana on 26.02.2009 and joined in Peelkhana on 

03.03.2009. He did not tell of the occurrence to anybody before 

03.03.2009. He deposed of ambulance, not microbus. He know 

Sepoy Kibria, Sahajahan, Aynul, Monirujjaman, Giash and 

Parvej. He happened to meet with them after the occurrence but   

did not talk with them. He knew Naik Najrul. He denied the 

suggestion that the condemner/appellant Naik Najrul was not 

present at the time of occurrence.  

P.W.93 deposed that he was runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 
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Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), Naik 

Kayum (45596), Mozzamel Hoque (53442) to come down. 

Yousuf Ali threatened them to come down from the Barak 

otherwise they would be shot. Coming down therefrom he came 

to see Habilder Safiqul (42947) to unlock the store of RSU and 

Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ from the store and to get up 

on an ambulance. He also saw J.C.O. 5259 Naik Subader 

Rafiqul to stand on RSU. Subader Yousuf, Habilder Zakir, Naik 

Kayum and another soldiers took him to the ambulance at arms 

point and they all were dropped at BDR hospital. There saw 

three vehicles with dead bodies. He also came to see to grave 

the dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, 43442 Mozammel, 5046 J.C.O. Subader Yousuf, the 

condemner/appellant 51857 Naik Nazrul, 57146 Saidul 

Islam, 52253 Naik Sahi Akter, 51668 Ohiduddin, 53109 Abed 

Ali, 46625 Rafiqul Alam, 51295 Joynal, 5259 Naik Subader 

Rafiqul, 43347 Habilder Akter, 42947 Safiqul, 44274 Habilder 



 

 

3833 

Masum Iqbal and 44190 Driver Ali Hussain to grave the dead 

bodies. 

In cross –examination on behalf of the condemner/ 

appellant he stated that he cannot say whether driver Mahbub 

was arrested. He denied the suggestion that he himself was also 

arrested. He denied the suggestion that he did not depose before 

the Magistrate the number of the BDR personnel. He told the 

name and number of the BDR personnel. He remained in the 

Barak on 3rd floor to the east. He denied the suggestion that 

store room cannot be viewed from the upstairs. There was a 

water tank on 5th floor. He cannot say whether Minister and 

M.Ps. went there. There is a RP post in RSU. Mortuary was 500 

yard away from RSU and hospital was 400 yard far away. 

CMSD was 100 yard from hospital. He denied the suggestion 

that he did not dispose before the I.O. the name of Habilder 

Rafiqul and Naik Nazrul. He denied the suggestion that he did 

not go to the place of mass grave and that he remained on the 

5th floor. He deposed falsely at the instance of Maj. Asad. 

P.W.379 is the recording Magistrate of the confessional 

statement of the condemner/appellant. She deposed that he 
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recorded the confessional statement of the condemner 

/appellant on 20.05.2010 in compliance of the Provisions under 

Section 164 of the Code of Criminal Procedure. She identified 

the confessional statement of the condemner/appellant as 

exhibit 801 and his signature 801/1 series.  

In cross-examination on behalf of the 

condemner/appellant she denied the suggestion that she did not 

record the confessional statement of the condemner/appellant 

complying the provisions of sec. 164/364 of the Code of 

Criminal Procedure and that the condemner/appellant did not 

make any confession.   

P.W. 455 deposed that on 25.02.2009 he attended Darber. 

Darber started at about 9.00 A.M. At 9.20 A.M. Sepoy Moyeen 

and Kajal entered into Darber with arms and Sepoy Moyeen 

pointed arms towards DG. The officers who took seat beside DG 

disarmed Moyeen. Kajal ran away. All the BDR personnel stood 

up shouting ‘Rv‡Mv’. He came out to his unit and took shelter on 

2nd floor of MT building. At 11.00 A.M. he happened to see in 

front of RSU dinning hall Habilder 42947 Shafiqul with Pistol, 

JCO 4046 Yousuf Ali with SMG, 51077 Naik Obaidullah and 
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52826 Mahtab Ullah with Rifle and to make firing. At about 

16.30 hours he also came to see 51077 Naik Obaidullah with 

Rifle in RSU field. On the night following the day 25.02.2009 at 

about 1.00 on hearing a hue and cry he came down and came to 

see beside the ambulance 42947 Shafiqul, 44275 Masud, 5046 

JCO Subeder Yousuf, 43347 Habilder Akter, the 

condemner/appellant 51857 Naik Nazrul, 52602 Majibor and 

57146 Saifullah with arms along with spade, shovel. Afterwards 

he came to see the condemner/appellant 51857 Naik Nazrul, 

52602 Majibor and 57146 Saifullah under the leadership of 

Yousuf Ali to set up on the ambulance and to proceed towards 

hospital. 40275 Habilder Masud, 42947 Shafiqul, 43347 Akter, 

57141 Saidul also proceeded towards mortuary following the 

ambulance. On 26.02.2009 43347 Akter informed him that they 

have graved together the army officers along with the wife of 

DG. On 26.02.2009 at about 13.00 he left Peelkhana and went to 

his residence. 

In cross-examination on behalf of the condemner/ 

appellant he stated that he cannot say whether Lance Naik 
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Majibor Rahman is an accused to the case. He denied the 

suggestion that he deposed falsely.  

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8.00 A.M. 

Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 

There was announcement in the mike for taking arms. At 

evening he remained in Barak. On 25.02.2009 at 1.00 hours on 

the night he came to see from veranda an ambulance and BDR 

personnel. Among them he could identify JCO 5046 Yousuf Ali, 

45199 Habilder Doud Ali, the condemner/appellant 51857 

Nazrul, 52602 Mojibor, 55953 Abul Kalam, 59625 Jashim, 

52253 Shahi Akhter, 54221 Mojibor, 55451 Anowar, 61993 

Emdadul Hoaue, 52826 Mahtab with arms. He also came to see 

some others with spade and shovel. He heard JCO 5046 Subeder 

Yousuf to say that they killed 50/60 army officers and it is not 

wise to leave their dead bodies open and the dead bodies be 

buried beside mortuary. Afterwards, Subeder Yousuf Ali and 

some others went towards mortuary. He went beside mortuary 
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and found the above accused digging earth and Subeder Yousuf 

to supervise the work in graving the dead body.  

In cross-examination on behalf of the 

condemner/appellant  he stated that Driver’s Barak was on 2nd 

floor in MT building. Soldier’s mess and soldier’s Barak were 

side by side. He was a driver of Maj. Asad for a long time. 

Subeder Yousuf admitted of killing. He denied the suggestion 

that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.05.2009 and was taken on 

remand for 5 days. He denied the suggestion that none of the 

witnesses deposed against the appellant and he implicated him 

falsely.  

The confessional statement of Naik Md. Nazrul Islam 

runs as under- 

“Avwg 1988 m‡b ‰mwbK wn‡m‡e †hvM`vb Kwi| 2006 mb bv‡qK 

wn‡m‡e cª‡gvkb cvB| 29/8/06 Zvs e`jx n‡q XvKv wewW,Avi m`i 

`dZ‡i RSU UNIT G bvnU Mv‡W©i MvW© KgvÛvi wn‡m‡e KvR Kwi| 

Gi ci bv‡qK c‡` c‡`vbœwZ cvB| MZ 25-2-09 Bs ivZ Abygvb †cv‡b 

1 Uvq  Avgv‡K  nvwej`vi Av³vi Nyg †_‡K †W‡K  †Zv‡j Ges bx‡P †h‡Z 



 

 

3838 

ej‡j bx‡P hvB| bx‡P Avmvi mv‡_ mv‡_ wKQy A ¿̄avix †jvKRb †`L‡Z 

cvB | Gi Av‡M 24-2-09 Zvs mKvj 8Uvq cªavbgš¿xi c¨v‡i‡W hvB| 

mKvj 10Uvi ci G‡m cªwZ‡fvR  †L‡q 12 Uv n‡Z m‡Ü¨v 6 Uv ch©šZ 

†M‡U wWDwU Kwi| 6 Uvi mgq  Avgvi i“‡g  †i÷ wb‡Z P‡j hvB| iv‡Z 

Lvevi LvB| Gici w`b 25-2-09 Zvs mKvj 6Uv n‡Z ỳcyi 12Uv ch©šZ 

wWDwU Ki‡Z †MB‡U hvB| wKš‘  mKvj 8 Uvq nvwej`vi Av³vi Gi 

†bZ„‡Z¡ BDwb‡Ui Awdmvi e¨wZZ `iev‡i mevB hvq| 8.45 wg. Gme 

Awdmviiv `ievi n‡j hvq| 9.00 Uvq `ievi ïi“ nq|  9.20 Uvi w`‡K 

`ievi n‡j †Mvjgvj ïi“ nq| ¸wji kãI Gici ïb‡Z cvB | Pviw`‡K 

QyUvQywU ïi“ n‡j Avwg  †MU eÜ K‡i Abygvb  9.30 Uvi w`‡K e¨viv‡K 

P‡j hvB|  †mLv‡bB Ae ’̄vb Kwi| e¨viv‡K wQjvg my‡e`vi mvB ỳj nK, 

nvwej`vi cvjvg,  nvwet Rmxg, bv‡qK  †gwW‡Kj mnKvix Avey  Rv‡ni, 

bv‡qK Avjg ivwee, Avwg, j¨vÝ bv‡qK mnKvix Avnmvb, wmcvnx ZKw`i 

| Avgiv ¸wji f‡q  †d¬v‡i ï‡q  _vwK| mvivw`b Lvevi †L‡q ïay †ei 

n‡qwQ G‡K G‡K| Avi †Kv‡bv KvR Kwiwb| Gici  e¨viv‡KB Ae ’̄vb 

Kwi| GK ch©v‡q Nywg‡q hvB| ivZ Abygvb 1Uvq nvwej`vi Av³vi ‡W‡K  

Avgv‡K bx‡P wb‡q hvq|  bx‡P †h‡q 7/8 Rb‡K †`L‡Z cvB| Zv‡`i g‡a¨ 

bv‡qK KvBqyg bv‡qK  Rqbvj, bv‡qK †gveviK, wmcvnx mvBdzj wmcvnx 

†Mvjvg wKeixqv‡K wPwb| evKx‡`i  wPwbbv| Avgv‡`i Pvicv‡k A ¿̄avix 

†jv‡Kiv G‡m ùvovq | Zv‡`i‡K wPwb bv| Ab¨ BDwb‡Ui †jvK Zviv | 

Zv‡`i gyL Kvco w`‡q evav wQj| Avgv‡`i ỳB /wZb Rb‡K A ¿̄avixiv 

Mvox‡Z Zz‡j wb‡q hvq| Avgv‡`i evKx‡`i†K  A ¿̄avixiv gyPz©qvix‡Z 

nuvwU‡q wb‡q Av‡m| ILv‡b 1.15 Uvi w`‡K †cuŠ‡Q †`wL wKQy‡jvK MZ© 

Luyo‡Q| AcwiwPZ wmcvnxiv MZ© L~uowQj Avgv‡`i‡K I‡`i mv‡_ Ask MªnY 

Ki‡Z e‡j| Avgv‡`i g‡a¨ A‡bK †jvK‡`i †Mvj‡g‡j Ae ’̄vi g‡a¨  

A‡b‡KB  MZ© Ly‡owQj | Avwg MZ© LyowQjvg bv e‡j wewWAvi †cvkvK 

cwiwnZ A ¿̄avix GK my‡e`vi KvgvÛvi Avgvi w`‡K A ¿̄ ZvK K‡i MZ© 

Luyo‡Z wb‡ ©̀k †`q| MZ© †Lvov †kl n‡j Mvox n‡Z jvk bvgv‡bv ïi“ 
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K‡i| Avgv‡K Mvoxi  wbKU ùvov‡Z e‡j Avwg †mB `vwqZ¡ cvjb Kwi|  

GKUv jvk  bvgv‡j †mUv gnvcwiPvjK mv‡ne Gi jvk e‡j Rvb‡Z cvwi| 

Ab¨‡`i w`‡q jvk ¸‡jv bvgv‡bv nq| 38 Uvi g‡Zv  jvk ivLvi ci evKx 

jvk wKQy Kivi Av‡M Avgvi kixi Lye Lvivc jvM‡j Avwg †nu‡U e¨viv‡K 

P‡j hvB mKv‡ji w`‡K| Gici dR‡ii bvgvR cwo| bv¯Zv Kwi †g‡m 

†h‡q| Zvici e¨viv‡K hvB| we‡Kj 4 Uvi w`‡K  ïbjvg †mbvevwnbx 

BDR CAMP Avµgb Ki‡e| ï‡b mevi cvwj‡q  hvIqv  ‡`‡L AvwgI 

†RwmI †g‡mi cvk w`‡q Iqvj UcwK‡q †ei n‡q cvwj‡q †gvnv¤§`cyi  ~̀i 

m¤úKx©q AvZ¥x‡qi evmvq Ae ’̄vb  Kwi miKvix †Nvlbv g‡Z  Avevi 

BDR m`i `dZ‡i wd‡i Avwm|  GB Avgvi e³e¨|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence in committing death of army officers, causing 

disappearance of evidence by way of mass-graving beside 

mortuary as it is evident from the evidence of prosecution 

witnesses as well as the confessional statements of the 

condemner/appellant.  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 38, 63, 93, 455, 498 are eye 

witnesses to the occurrence specially to the above events. P.W. 

38 saw him to inter into RSU by ambulance at 1.00 A.M. 

following the day 25.02.2009 and asked all others to come 

down and took them towards mortuary and to grave the dead 
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bodies of army officers together. P.Ws. 63, 93, 455 and 498 

made corroborative statement to his above testimony. P.Ws. 38, 

455 and 498 saw him with arms in his active participation to the 

killing of army officers in furtherance of his common intention. 

They have been thoroughly cross-examined on behalf of the 

condemner/appellant but their testimonies could not be assailed 

or embellished in any way.  

The learned Deputy Attorney General further submits 

that the condemner/appellant by his confessional statement 

admits as to his participation in mass-graving of the dead 

bodies of army officers including the dead bodies of D.G. and 

his wife but in escaping way. The confessional statements of 

co-accused also find corroborative by the evidence of 

prosecution witnesses and all the confessional statements of the 

condemner/appellant and those of co-accused bear evidentiary 

value.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf. 

Mr. A.S.M. Abdul Mobin, the learned Advocate 

appearing on behalf of the appellant submits that all the P.Ws. 

are hailed from Rifle Security Unit. None of the above P.Ws. 

implicate the condemner/appellant to the killing of army officer 

or causing any casually or any incident that occurred in 

Peelkhana. They only claim to see him arms. But the testimony 

of P.W. 68 in view of the facts and circumstances of the case 

can’t be relied upon. From his evidence, as it appears, he 

accompanied the condemner/appellant and others at the call of 

Habilder Yousuf to the mortuary and as such he had his 

participation to the occurrence and it is evident that to exempt 

himself from the offence he deposed falsely at the instance of 

the prosecution. P.W. 498 is a witness of supplementary C.S. 

Admittedly he deposed before the I.O. on 22.02.2011, during 
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further investigation of the case. His evidence apparently 

appears tortured. In cross-examination on behalf of Kalam 

Azad and others he admitted that having arrested he was on 

police custody from 24.05.2009 to 30.08.2010. It is obvious 

that he was exempted from the list of accused for adducing 

false evidence at the instance of Prosecution, P.W. 455 also 

claims to see the condemner/appellant with arms. But his 

evidence is contradictory with P.W. 63. They both saw the 

condemner/appellant in the same sequence. P.W. 63 simply 

claims to see the condemner/appellant to go towards mortuary. 

He did not find any arms in the hand of the 

condemner/appellant but P.W. 455 claims to see arms in the 

hand of the condemner/appellant. Such contradictory statement 

can’t be relied upon. Moreover he admitted in cross-

examination on behalf of Habilder Shafiqur Islam and others 

that he made statement before the I.O. twice, on 09.04.2009 and 

23.02.2011 and he did not depose on 09.04.2009 whom he saw 

at 1 hour on the night following the day 25.02.2009 and that the 

rebellions went to mortuary. I.O. also admitted that the P.W. 

455 deposed twice, and in 1st 161 statement he did not depose 
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of the condemner/appellant. His belated disclosure of the above 

occurrence of the condemner/appellant to go to mortuary 

appears as after thought and being tortured at the interest of the 

prosecution.  

Mr. A.S.M. Abdul Mobin further submits that the 

condemner/appellant as admitted by I.O. was on remand for 05 

(five) days. His confession after prolonged police custody is no 

doubt a production of torture and under influence and it can’t be 

considered as evidence being not voluntary. In his confessional 

statement no culpability to any offence is disclosed except mass 

graving which may at best admit his guilt under sec. 201 of the 

Code of Criminal Procedure. The oral testimony of the P.Ws. 

also does not prove his guilt to the offence of 302/149/34 of the 

Penal Code and the impugned sentence having passed 

erroneously warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confessional statement.  

The condemner/appellant Naik Md. Nazrul Islam stated 

in his confessional statement– 

‘ivZ Abygvb 1Uvq nvwej`vi Av³vi ‡W‡K  Avgv‡K bx‡P wb‡q hvq|  bx‡P 

†h‡q 7/8 Rb‡K †`L‡Z cvB| Zv‡`i g‡a¨ bv‡qK KvBqyg bv‡qK  Rqbvj, bv‡qK 

†gveviK, wmcvnx mvBdzj wmcvnx †Mvjvg wKeixqv‡K wPwb| evKx‡`i  wPwbbv| 

Avgv‡`i Pvicv‡k A ¿̄avix †jv‡Kiv G‡m ùvovq | Zv‡`i‡K wPwb bv| Ab¨ 
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BDwb‡Ui †jvK Zviv | Zv‡`i gyL Kvco w`‡q evav wQj| Avgv‡`i ỳB /wZb Rb‡K 

A ¿̄avixiv Mvox‡Z Zz‡j wb‡q hvq| Avgv‡`i evKx‡`i†K  A ¿̄avixiv gyPz©qvix‡Z 

nuvwU‡q wb‡q Av‡m| ILv‡b 1.15 Uvi w`‡K †cuŠ‡Q †`wL wKQy‡jvK MZ© Luyo‡Q| 

AcwiwPZ wmcvnxiv MZ© L~uowQj Avgv‡`i‡K I‡`i mv‡_ Ask MªnY Ki‡Z e‡j| 

Avgv‡`i g‡a¨ A‡bK †jvK‡`i †Mvj‡g‡j Ae ’̄vi g‡a¨  A‡b‡KB  MZ© Ly‡owQj | 

Avwg MZ© LyowQjvg bv e‡j wewWAvi †cvkvK cwiwnZ A ¿̄avix GK my‡e`vi 

KvgvÛvi Avgvi w`‡K A ¿̄ ZvK K‡i MZ© Luyo‡Z wb‡ ©̀k †`q| MZ© †Lvov †kl n‡j 

Mvox n‡Z jvk bvgv‡bv ïi“ K‡i| Avgv‡K Mvoxi  wbKU ùvov‡Z e‡j Avwg †mB 

`vwqZ¡ cvjb Kwi|  GKUv jvk  bvgv‡j †mUv gnvcwiPvjK mv‡ne Gi jvk e‡j 

Rvb‡Z cvwi| Ab¨‡`i w`‡q jvk ¸‡jv bvgv‡bv nq| 38 Uvi g‡Zv  jvk ivLvi ci 

evKx jvk wKQy Kivi Av‡M Avgvi kixi Lye Lvivc jvM‡j Avwg †nu‡U e¨viv‡K P‡j 

hvB mKv‡ji w`‡K|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 63, 93, 455, 

498 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.Ws. 38, 455 and 498 saw him with arms and all other 

P.Ws. saw him to participate in mass-graving the dead bodies.  

P.W. 38 deposed-  

‘25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  GKwU G¨vgey‡jÝ RSU 

Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm my‡e`vi BDmye Avjx mk ¿̄ 

Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z e‡jb| ZLb Zvi Wv‡K mk ¿̄ 

Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK bRi“j,52602 gwReyi ingvb 

†R,wm,I 5259 iwdKzj, 43347 nvwej`vi Av³vi 42947 mwdKzj 44274 

gvmy` BKevj,45199 `vD` Avjx 52253 kvnx Av³vi RSU mn mK‡j  

BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v 

K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z n‡e †m Rb¨ nmwcUv‡ji 

cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| †Zvgiv Avgvi m‡½ Pj| 

ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U nvmcvZv‡ji cv‡k¦© hvq  Avwg 

gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei w`‡Z †`wL|’ 

P.W. 63 deposed-  

‘ivwÎ 9 Uvi w`‡K PxrKvi ïwb| Avwg 5g Zvjv Ae ’̄vb †bB| ZLb bv‡qK 

KvBqyg MvjvMvj K‡i bvgvi Rb¨ Avwg bvg‡Z _vK‡j nvwej`vi kwdKzj, Av³vi 

Avjx, gvmy` BKevj‡K Dc‡i DV‡Z †`wL| Avwg 3q Zvjvq ‡_‡K †`wL †ek wKQz 
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wewWAvi m`m¨ Av‡Q| mvg‡b my‡e`vi BDmye Avjx `vov‡bv wQj| ZLb GKwU 

G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j 

G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi 

RvwKi| bv‡qK bRi“j, bv‡qK kvnx Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` 

BKevj nvwej`vi Av³vi,bv‡qK KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z 

†`wL| KvBqy‡gi nv‡Z Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv 

giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|’ 

P.W. 93 deposed-  

‘giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i 

jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL 

Zviv n‡jb JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 

45596 bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 

bv‡qK bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 455 deposed-  



 

 

3853 

‘25/2/09  ivwÎ  1.00  NwUKvq †jvKR‡bi   WvKvWvwK  ï‡b  bx‡P  

†b‡g   Avwm|  ZLb  jvB‡bi  mvg‡b  G¨vgey‡j¤m  †`wL  cv‡k  42947  

kwdKzj   44275   gvmy`,  5046 JCO   my‡e`vi  BDQye   43347   nvwej`vi  

Av³vi  51857  bv‡qK   bRi“j  52602   gwRei,  Ges  57146  mvBdzj−v‡K  

km ¿̄  Ae ’̄vq  †Kv`vj  †ejPv mn `vov‡bv  †`wL|  2/1  wgwb‡Ui  g‡a¨ my‡e`vi   

BDQye Avjx  Lv‡bi †bZ„‡Z¡   bv‡qK bRi“j  bv‡qK  51857 ,  52602 gwReyi  

G¨vgey‡j‡¤m   D‡V nmwcUv‡ji  w`‡K hvq| nvwej`vi  gvmy` bv‡qK   40275, 

42947  kwdKzj,  43347  Av³vi,  57141  mvB ỳj cv‡q  †n‡U  

G¨vgey‡j‡¤mi  wcQ‡b   giPyqvixi w`‡K hvq|  26/2/09  mKv‡j   43347  

Av³vi, Rvbvq   MZ iv‡Z Zviv wWwR   Gi ¿̄x   mn Awdmvi‡`i  MbKei 

w`‡q‡Q|’ 

P.W. 498 deposed- 

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.188 Havilder/30109 Md. Humayun 

Kabir Azad. 
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Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.71 Naib Subader JCO/5881 Md. Hasim Uddin 

 P.W.467 Naik/36770 Md. Hemayet Huda  

P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

adduced the evidence of following witness for consideration 

against the condemner/appellant- 

P.W.423 Sepoy Sheikh Rasel and confessional statement 

of co-accused Md. Abul Bashar (C.S.A 178), Md. Torab 

Hossain Khan (C.S.A. 181) and Md. Ali Hossain (C.S.A. 184).    

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.71 deposed that on 25.02.2009 he was on duty at 

hospital. He heard firing at 9.30 A.M. from the side of Darbar. 
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At about 10.30 many BDR personnel came into hospital with 

violent mood. He came to see Helal of 13 Battalion with 

S.M.G, the condemner/appellant 30109 Habilder Humayun 

with S.M.G and granade, Habilder Yousuf with S.M.G, Naik 

Ziaul with S.M.G, Sepoy Rahim with Rifle and Pistol, Naik 

Guljar with S.M.G, Subader Ramendro Nath with S.M.G., Naik 

Agnaishar with S.M.G., Lance Naike Enamul Kabir with 

grenade, Sepoy Ziauddin with Rifle, Sepoy  Alamgir with Rifle, 

Sepoy Ariful with Rifle, Sepoy Anowar with Pistol, Sepoy 

Moyazzem with Rifle, Sepoy Monowar with Rifle, Sepoy 

Razzaque with rifle, Sepoy Zubayer with grenade, Sepoy Lelin 

Chakma with Rifle, Sepoy Rffiqul with Rifle and Sepoy Yousuf 

with S.M.G. Later on, he also came to see the 

condemner/appellant Habilder Yousuf, Habilder Humayun, 

Naik Subader Helal, Sepoy Abdur Rahim to move around on a 

pick-up with arms. At about 1 P.M. the dead body of Ruhul 

Amin was taken at MRI building. Naik Subedar Helal asked 

him for the key of mortuary and to take step for keeping dead 

body. Lance Naik Mojammel brought the key of mortuary and 

he along with Mojammel kept the dead body at mortuary. At 
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about 4 P.M. Habilder Humayun again asked for key of 

mortuary and to take step for keeping dead bodies.   

In cross-examination on behalf of the 

condemner/appellant he stated that he was posted in BDR 

hospital from 25.02.2009 to 08.11.2009. Before I.O. his 

commander asked him of the occurrence in the middle of 

March, 2009. He has no paper to show that after 25.02.2009 he 

had been working in hospital. I.O. did not seize his duty card. 

He can’t say who belonged the badge No. 38001. The 

condemner/appellant Habilder Humayun Kabir never served 

with him. But he came to hospital for treatment of his wife. He 

can’t say how many patients took admission and got release on 

25.02.2009. On that day he went to different wards and gate 

No. 4. Rest time he remained in the hospital. From 7-10 P.M. 

some patients were transferred to Red Crescent hospital.  He 

can’t say the number of the pick-up and who was it’s driver. All 

the time he worked at BDR hospital.  He can’t say when the 

wife of Habilder Humayun Kabir got admission in the hospital. 

He denied the suggestion that Humayun Kabir all the time 

remained by the side of his wife. He denied the suggestion that 
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Humayun Kabir got release of his wife from hospital on 

26.02.2009. He denied the suggestion that he participated with 

the rebellions and thus moved at different corners on 25/26th 

Feb, 2009. He denied the suggestion that he did not see the 

condemner/appellant with arms and that he deposed falsely.  

P.W.423 deposed that on 25.02.2009 he was on duty at 

BDR hospital. Therefrom he heard firing in Darber. At 15.00 

hours a soldier with arms called him and picked up in a pick up 

along with other two persons. By the pickup he went in front of 

Darber. At about 15.30 he came to see J.C.O 4887 Torab Ali, 

34227 Bashar to talk with armed soldiers in front of Darber. To 

the west of Darber Hall he found some soldiers picking up dead 

bodies on the truck. Torab encouraged him to pickup dead 

bodies. Seeing the dead bodies he became ill and took seat 

thereon. Sweeper Ibrahim 10094 went to lift the dead bodies. He 

came to see 79975 Rezaul, 79963 Rajib, 80025 Marma, 80062 

Sohel Rana, 80208 Shahadat, 80291 Shahjahan Sikder, 80533 

Robiul, 69476 Joinul, 78160 Alamgir, 78198 Ziauddin to pickup 

dead bodies on the truck. He also came to see J.C.O. 5552 Abu 

Sayed, the condemner/appellant 30109 Humayun, 37309 
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Afzal, 42583 Mukter to supervising the work of lifting dead 

bodies.  

In cross-examination on behalf of the 

condemner/appellant Humayun Kabir he denied the suggestion 

that BDR soldiers talked with him over their demands. At the 

time of the occurrence he had no opportunity to meet with 

Nurses. He did not work with Humayun but he knew him. He 

cannot say where Humayun used to live. Humayun is a Muslim. 

He denied the suggestion that Humayun is a Christian and that 

he did not know him. He denied the suggestion that at 15.30 on 

25.02.2009 no dead body was picked up on the truck.  

P.W.467 deposed that on 25-26 Feb, 2009 he was on duty 

at BDR hospital. On 25.02.2009 he was present in Darber. Sepoy 

Moyeen and Kajal entered into Darber with arms. Sepoy 

Moyeen pointed arms towards DG. Other officers disarmed him. 

Kajal ran away. DG asked BDR personnel that he will hear 

every one but BDR personnel left Darber. At one stage he also 

came out from Darber. At about 10 A.M. he came back to 

hospital. He remained there for half an hour and thereafter on his 

way to account section he came to see the 
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condemner/appellant Habilder 30109 Humayun Kabir with 

SMG and Sepoy 80090 Ripon with Rifle in MI room. At 12.30 

on his way to mess he came to see 61813 Rezaul Karim to go to 

hospital with arms. At 8.00 P.M. the condemner/aappellant 

30109 Humayun Kabir asked Medical Assistant Hasim Uddin 

for sprit to burn the dead bodies.  During the occurrence he 

further came to see 3469 Cook Rafiqul with arms and to move 

with agitated mood. On 26.02.2009 at 9.45 A.M. he further came 

to see the condemner/appellant 30109 Humayun Kabir with 

pistol and grenade. He also found 78100 Lalin Chakma with 

SMG on the roof of soldier’s mess. He further came to know 

from Cook 3118 Hatem Ali that Cook 3469 Rafiqul looted the 

belongings of the residence of Lt. Col. Fazlay Akhter.  

In cross-examination on behalf of the 

condemner/appellant Habilder Humayun Kabir, he stated that he 

deposed before the I.O. on 24.02.2011. He admitted that he did 

not depose before the I.O. that he saw Humayun with SMG and 

that he asked for sprit. He further admitted that he deposed on 

15.07.2009 that he found Habilder Humayun with arms but he 

did not depose to that effect on 24.02.2011. He denied the 
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suggestion that he did not go to the hospital. He denied the 

suggestion that he did not see Humayun with pistol and grenade.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant did not make any statement under Section 164. 

P.W.71 did not depose before him that the appellant asked him 

for acid. He denied the suggestion that P.W.467 never seen the 

appellant and that he is a fictitious witness and that he implicated 

the condemner/appellant falsely.  

The confessional statement of co-accused Bashar (C.S.A. 

178) runs as under- 

“A¡¢j 1977 p¡m HCQ, Hp, ¢p, f¡n Ll 16/06/1978 p¡m e¡u¡M¡m£ 

®Sm¡ qa ¢h¢XA¡l ®k¡Nc¡e L¢lz A¡¢j ¢h¢iæ ®Sm¡u Q¡L¥l£ L¢lz Q–NË¡jl 

l¡ua¥m C‹a ®VÊ¢ew ®p¾V¡l qa Na hvpl ®VÊ¢ew ®eu¡l SeÉ Y¡L¡u A¡¢pz 

¢h¢XA¡l q¡pf¡a¡m °p¢eL hÉ¡l¡Ll 3u am¡u b¡La¡jz 24/02/09 a¡¢lM 

fÐd¡ej¿»£l p¡m¡j£ fÉ¡lX ¢Rm¡j e¡z ®jp hs M¡e¡ M¡Cz 24/02/09 a¡¢lM 

l¡a 8V¡ ®bL 25/02/09 pL¡m fkÑ¿¹ A¡¢j ¢h¢XA¡l q¡pf¡a¡m ¢V ¢h A¡C 

®pLne Ju¡XÑ CeQ¡SÑ ¢qph ¢XE¢V Ll pL¡m 8.30 ¢j¢eVl ¢cL e¡uL 

S¡q¡‰£l ®j¢XLÉ¡m H¢pp ®V¾Vl ¢eLV flhaÑ£ ¢XE¢V Ll¡l SeÉ c¡¢uaÅi¡l 

qÙ¹al L¢lu¡ A¡¢j ¢eS hÉ¡l¡L ¢gl k¡Cz pL¡m 10V¡ ®bL A¡j¡l ®VÊX 

®L¡pÑl LÓ¡p ¢Rm ¢hd¡u A¡¢j clh¡l qml fÉ¡lX k¡C e¡Cz A¡¢j LÓ¡p 

k¡Ju¡l fÐÙ¹¤¢a ®eJu¡l L¡m pL¡m 9.30 ¢j¢eVl ¢cL Qa¥¢cÑL …¢ml 

A¡Ju¡S ö¢e Hhw p¡b p¡b ®c¢M A¡j¡cl hÉ¡l¡Ll p¡je LuLSe j¤M 
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L¡fs h¡d¡ ¢h¢XA¡l pcpÉ AÙ» q¡a g¡yL¡ …¢m Lla Lla hÉ¡l¡Ll p¡je 

A¡p Hhw EµQül hm ph¡C h¡Cl A¡p iu e¡C, ph¡C ®L¡a k¡J, AÙ» e¡J, 

AeL aMe h¡¢ql qu k¡uz A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u q¡pf¡a¡ml Hj 

A¡C l¦j ®c±ys Qm k¡C Hhw ®pM¡e ¢Nu Help! Help! hm ¢QvL¡l öl¦ 

L¢lz A¡¢j ¢X Hj J p¡qhl clS¡ M¤m X¡x A¡jS¡c p¡qh X¡x S¡¢qc 

A¡pl¡g (¢p¢im) J X¡x A¡h¤ a¡ql A¡p¡c¤‹¡j¡eL ®cMa f¡Cz 

25/02/2009 a¡¢lM c¤f¤l p¡s ¢aeV¡l pju A¡¢j Hj A¡C l¦j ¢Rm¡jz 

l¦j ®V¢mg¡e ®hS EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®bL e¡uL p¤hc¡l 

®j¢XLÉ¡m pqL¡l£ ®a¡l¡h A¡m£ A¡j¡L 10Se ¢h¢V¢V °p¢eL pq clh¡l q-

m â¦a k¡Ju¡l SeÉ A¡cn Llez A¡¢j Hj A¡C l¦j ®LE e¡C hmm ¢a¢e 

A¡j¡L V¢mg¡e hme l¡Me A¡fe¡l Hj A¡C l¦j ®hn£ Q¡m¡¢L Llhe¡ â¦a 

L¡S Llz A¡¢j aMe q¡pf¡a¡m °p¢eL m¡Ce k¡C Hhw e¡uL p¤hc¡l 

®a¡l¡h A¡m£l Lb¡ ja¡ (1) ¢pf¡q£ l¡¢Sh  ¢ju¡ (2 ) ¢pf¡q£ ®lS¡Em (3) 

¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ l¢hEm A¡mj (5) ¢pf¡q£ n¡qS¡m¡m (6) 

¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ ®p¡qm l¡e¡ pq 7 (p¡a) Se pqL¡l 

A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m ®f±e fy¡QV¡l ¢cL clh¡l qm k¡C Hhw 

e¡uL p¤hc¡l ®a¡l¡h A¡m£l ¢eLV ¢lf¡VÑ L¢lz clh¡l qml ¢ial aMe 

®cMa f¡C ph ¢LR¤ i¡‰¡Q¤s¡ Hhw fÐQ¤l lš² HM¡e pM¡e R¢su A¡R,4/5¢V 

jªacq ®gÓ¡l fl b¡La ®c¢Mz jªa ®cq…¢ml jdÉ A¡j¡l Lj¡ä¾V LeÑm 

j¢nEl lqj¡el jªacq ¢Rmz AeÉ¡eÉ A¢gp¡ll jªacq ¢Qea f¡¢l e¡Cz e¡-

uL p¤hc¡l ®a¡l¡h A¡m£ A¡j¡L m¡n…¢m VÊ¡L a¥m ¢ca hm Hhw HlC jdÉ 

1V¡  ¢e VÊ¡L clh¡l qml p¡je Qm A¡p z ¢ecÑn ®j¡a¡hL A¡¢jJ A¡j¡l 

p¡b b¡L¡ p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡ll m¡n VÊ¡L a¥m ®cCz clh¡lq-

m b¡L¡ AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡clL clh¡l qml ¢fRel j¡S¡ll 

f¤L¥ll f¡s ¢eu k¡uz ®pM¡e a¡h¤l p¡je lÉ¡hl f¡o¡L f¢l¢qa AhÙÛ¡u 

®jSl lÉ¡wLl A¢gp¡ll jªa ®cq cMa f¡Cz ®pM¡e ®j¢XLÉ¡m pqL¡l£ e¡-

uL ®j¡š²¡lL m¡nl f¡n ®cMa f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m Hhw m¡n…¢m 
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¢eu¡ VÊ¡L clh¡l qml f§hÑ¢cL Qm k¡uz fl j¤M¡n Hhw ®qXjV f¢l¢qa 

pnÙ» AhÙÛ¡u b¡L¡ 4Se ¢h¢XA¡l SJu¡e A¡j¡clL f¡¢el f¡Çfl ¢eLV 

¢eu k¡uz f¡¢el f¡ðl clh¡l qm ®bL 200 NS Ešl ¢cL qhz A¡j¡cl 

p¡b ®j¢XLÉ¡m pqL¡l£ e¡uL p¤hc¡l ®a¡l¡h A¡m£J ¢Rmz ®pM¡e p¤hc¡l 

je¡l”eL ®cMa f¡C Hhw A¡jl¡ kMe clh¡l qm ®bL m¡n VÊ¡L a¥m ®cC 

aMeJ je¡l”eL pM¡e  cy¡s¡e¡ AhÙÛ¡u ®cMa f¡Cz Ae¤j¡e påÉ¡ 6V¡l 

¢cL f¡Çfl ¢eLV ¢Nu¡ ®cMa f¡C ®k, f¡Çfl h¡Cl 2¢V Hhw f¡Çfl ¢ial 

2¢V ®j¡V-4¢V A¡¢jÑ A¢gp¡ll m¡n fl A¡Rz HLV¤ flC p¤hc¡l j¢XLÉ¡m 

pqL¡l£ A¢m ¢h¢XA¡l q¡pf¡a¡ml p¡c¡ lwul Hjð¤m¾p ¢eu f¡¢el f¡Çfl 

¢eLV A¡p Hhw ®p e¡uL p¤hc¡l ®a¡l¡h A¡m£l p¡b Lb¡ hm Qm k¡uz 

HLV¤ flC 1¢V M¡¢m ¢fLA¡f ¢eu q¡¢hmc¡l ýj¡ue f¡¢el f¡Çfl ¢eLV 

A¡pz q¡¢hmc¡l ýj¡ue l¡‰¡j¡¢V ®pƒl ®bL ¢p¢p ¢eu Ù»£L ¢Q¢Lvp¡l SeÉ 

q¡pf¡a¡m Bp Hhw q¡pf¡a¡m a¡l p¡b A¡j¡l f¢lQu quzI ¢fLA¡f 

N¡s£a A¡jl¡ 4¢V jªacq a¥m ®cCz q¡¢hmc¡l ýj¡ue Hhw ¢fLA¡f Q¡mL 

m¡n…m¡ ¢eu pcl l¡Cgm hÉ¡V¡¢mu¡el p¡je ¢cu k¡uz m¡n…¢m a¥m ®cu¡l 

fl A¡¢j p‰£u p¡aSe  ¢pf¡q£ Hhw e¡uL p¤hc¡l ®a¡l¡h A¡m£ f¡L¡ 

NË¡Eä ¢cu m¡Ce Qm A¡¢pz m¡Ce ®bL l¡a 8 V¡l pju A¡¢j A¡C HjJ 

(ISO) Ju¡XÑ ¢XE¢V Lla b¡¢Lz 26/02/2009 a¡¢lM pL¡m 8.00V¡ 

fkÑ¿¹ ¢XE¢Va ¢Rm¡jz26/02/2009 a¡¢lM ¢hL¡m 4V¡l pju 1ew ®NV ¢cu 

q¡S¡l£h¡N ¢cu f¡¢mu Qm k¡Cz plL¡l£ ®O¡oe¡ öe L¡S k¡Nc¡e L¢l Hhw 

fl A¡j¡L HC j¡jm¡u NËga¡l Ll ®L¡VÑ ¢eu A¡pz HC Bj¡l 

Sh¡eh¢¾cz” 

The confessional statement of co-accused Torab (C.S.A.181) 

runs as under- 

“24/02/09 a¡¢l®M j¡ee£u fÐd¡ej¿»£l Ef¢ÙÛ¢aa ¢fmM¡e¡u ®k fÉ¡lX qu 

a¡a A¡¢j cnÑL ¢qp¡h ¢Rm¡jz fÉ¡lX ®no qJu¡l fl A¡¢j A¡j¡l CE¢eV 
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q¡pf¡a¡m Hm¡L¡u Qm k¡Cz I¢ce påÉ¡ p¡s p¡aV¡u q¡¢Sl¡u ®l¡m ®L¡m 

quz ®pM¡e fll ¢cel LjÑp§Q£ ®n¡e¡uz fll ¢ce clh¡l qm ®L ®L b¡Lh 

a¡cl e¡j fs ®n¡e¡u q¡¢hmc¡l ®p¢mj pl¡u¡lz ®pC a¡¢mL¡u A¡j¡l e¡j 

¢Rmz p Ae¤k¡u£ 25/02/2009 a¡¢lM pL¡m 7.30 V¡u A¡¢j clh¡l qml 

p¡je ®Nm¡jz ®pM¡e duty la RP  hmm clh¡l Hl pju ¢f¢Ru ®NRz 

A¡d¡ O¾V¡ Afr¡ Ll 8.00 V¡l pju clh¡l qml c¢re f¡n ¢cu qm Y¤¢Lz 

¢ed¡Ñ¢la ÙÛ¡e clh¡l qml c¢rZ f¢ÕQj f¡n h¢pz 9.00V¡l pju DG j-

q¡cu A¡pm clh¡l öl¦ quz DG jq¡cu L¥nm ¢h¢eju ®no X¡mi¡a 

LjÑp§Q£ fÐp‰ A¡p ®p fÐp‰ DG jq¡cu hme HC LjÑp§Q£l Ah¢nø A¡u 

BDR Hl LmÉ¡Z MlQ qhz HC Lb¡ hm¡l flfl DG  jq¡cul ®ØVSl  

®fRZ ¢cL ®bL qC në öea f¡Cz p¡je X¡e h¡j ®m¡L Se c¡¢su k¡uz 

10/15 ®pLä fl Ešl f¢ÕQj ®L¡e ®bL …¢ml BJu¡S Bpz clh¡l qm 

aMe ¢hnª́ Mm f¢l¢ÙÛ¢al pª¢ø quz clS¡, S¡e¡m¡ NÔ¡p ®i‰ ®m¡LSe ®hl q-

u k¡¢µRmz A¡¢jJ i¡‰¡ S¡e¡m ¢cu ®hl qu A¡¢p  Hhw c¢re f¡nl l¡Ù¹¡u 

¢LR¤re Afr¡ Ll ®c±s q¡pf¡a¡m Hm¡L¡u A¡¢pz fÐn¡p¢eL ihe k¡Cz 

®pM¡e ®bL q¡pf¡a¡ml ICU-2 a k¡Cz ®pM¡e X¡x A¡jS¡c p¡qhL öu 

b¡La ®c¢Mz ¢a¢e Cn¡l¡ Ll Bj¡L X¡Le Hhw hme a¡l Ù»£l …m ®mNR 

Operation theater  H A¡Rz A¡j¡L Mhl He ¢ca hm z Ot ®a 

k¡Ju¡l fl LZÑm pcl¦m p¡qh J LZÑm a¡ei£l p¡qhL ®cMa f¡Cz ®pM¡e 

Mlh f¡C A¡jS¡c p¡hql Ù»£l ¢Q¢Lvp¡ QmRz A¡¢j J¢Va c¡¢su b¡L¡ 

AhÙÛ¡u LeÑm Cu¡p¢je, ®jSl l¦Lp¡e¡, ®jSl g¡lS¡e¡ J HLSe f¤l¦o 

X¡š²¡lL  lift ®bL ®ej Ot ®a   Y¥La  ®c¢Mz  A¡¢j ®pM¡e bL ®ej 

k¡Ju¡l fb ¢pf¡q£ A¡m¡E¢Ÿe A¡j¡L AÙ» a¡L Ll N¡m¡N¡m¡S Lla b¡Lz 

A¡¢j ICU-2 ®a k¡C pwh¡c ¢caz A¡¢j A¡h¡l Ot l p¡je Hp HLV¡ 

OT l N¡Ee f¢l Hhw Hj A¡C l¦j Hl ¢cL k¡Ju¡l fb A¡m¡E¢Ÿe A¡j¡-

L A¡h¡l¡ A¡VL¡u Hhw A¡j¡L dl ¢eu Pickup  N¡¢sa hp¡m¡z N¡¢sl 

p¡b q¡¢hmc¡l ýj¡u§e ¢Rmz ®p aMe hm A¡l¡ ®m¡L m¡Nhz A¡m¡E¢Ÿe 

aMe A¡h¡l e¡uL p¤hc¡l je¡”eL dl ¢eu A¡pz A¡j¡clL ¢eu 5ew ®NV 

J clh¡l qml j¡Tl S¡uN¡u e¡¢ju ¢cu hm fs b¡L¡ m¡n…m¡ N¡¢sa 

XW¡az JM¡e 3Ve£ VÊ¡L ®cMa f¡Cz JM¡e aMe e¡uL p¤hc¡l ®j¢XLÉ¡m 
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pqL¡l£ J¢mEl lqj¡e A¡pz ®p Hp A¡m¡E¢Ÿe J ýj¡u§eL hm HC h¤s¡-

clL ®Le HeR, Hl¡ ¢L m¡n EW¡a f¡lhz q¡¢hmc¡l ýj¡u¤e aMe AÙ»d¡l£ 

¢LR¤ °p¢eLL ®XL A¡em Hhw a¡clL m¡n EW¡a hmmz A¡m¡E¢Ÿe A¡j¡L  

5ew ®NV ¢eu k¡u ®V¢mg¡e Ll¡e¡l SeÉz A¡¢j  MI l¦j ®V¢mg¡e Llm 

q¡¢hmc¡l q¡nj pl¡u¡l ®V¢mg¡e dlm A¡¢j a¡L m¡n EW¡e¡l SeÉ ®m¡L 

f¡W¡a h¢mz aMe ®hm¡ 2V¡ h¡Sz ¢gl Hp c¢M VÊ¡L 3V¡ m¡n JW¡e¡ quRz 

qml p¡je DG J  DDG  jq¡cu Hl m¡n fs b¡La ®c¢Mz I c¤CV¡ 

m¡nJ a¡l¡ JW¡uz A¡¢j A¡h¡l ®V¢mg¡e L¢lz 3.00V¡l pju q¡pf¡a¡m 

®bL q¡¢hmc¡l A¡h¤m h¡n¡l 2Se °p¢eL pq A¡pz clh¡l qml jdÉJ A-

eL m¡n ¢Rmz A¡¢j A¡h¡l ®g¡e Llm e¡uL ®j¡š²¡l ®g¡e dlz a¡L A¡¢j 

A¡l¡ ®m¡L f¡W¡L h¢mz ®j¡š²¡l 4V¡l ¢cL e¡uL A¡p¡cpq 4/5 Se °p¢eL 

¢eu A¡pz HC ph °p¢eL ¢cu a¡l¡ VÊ¡L m¡n JW¡m¡z fÐ¡u 37-¢V m¡n  2 

VÊ¡L  JW¡e¡ qm¡z m¡n JW¡e¡ ®no qa fÐ¡u 5V¡ ®hS k¡uz A¡j¡clL ýj¡u¤e 

aMe Ešl f¡nl f¡¢el VÉ¡wLl p¡bl gy¡L¡ Ol ®ka hmz ®pM¡e ¢Nu c¢M 

3V¡ m¡nz påÉ¡l ¢cL q¡¢hmc¡l ýj¡u¤e Pickup N¡¢s ¢eu A¡pm A¡j¡l 

®m¡LSe m¡n E¢Wu ®cuz je¡l”L A¡l ®cMa f¡C e¡Cz A¡¢j ®pM¡e ®bL 

hÉ¡l¡L k¡Cz ®pM¡e ®bL A¡¢j fÐp¡n¢eL ihel ®VÊ¢ew ú¥m k¡Cz Il¡a A¡l 

®hl qC e¡Cz fl¢ce ®i¡l ®hl qu hÉ¡l¡L k¡C e¡Ù¹¡ ®Maz c¤f¤l °p¢eL ®jp 

M¡h¡l ®Mu ®gl¡l fb p¤hc¡l q¡¢hh¤l lqj¡e, e¡uL p¤hc¡l n¡jp¤m A¡mj 

J q¡¢hmc¡l q¡pj pl¡u¡l Hl p¡b ®cM¡ quz q¡pj pl¡u¡l hmm 25 a¡¢l-

M l¡a a¡l L¡R HLSe ¢Øf¢lV Q¡Ca Hp¢Rmz A¡¢j e¡j S¡ea Q¡Cm ®p 

e¡j e¡ hm X¡e ¢cL Qm k¡uz A¡jl¡ p¡jel ¢cL q¡Va b¡¢Lz Ešl ¢cLl 

EME ihe ®bL aMe hÐ¡n g¡u¡l öl¦ qm A¡jl¡ l¡Ù¹¡l Jfl öu b¡¢Lz 

A¡d¡ O¾V¡ Afr¡ Ll¡l fl A¡jl¡ ®k k¡l ¢cL Qm k¡Cz 2.30 V¡l ¢cL 

A¡¢j ®S¢pJ ®jp k¡C Hhw A¡j¡l ¢LR¤ L¡fs ®Q¡fs ¢ek Hp duty 

®S¢pJ l¦j Ef¢ÙÛa qCz A¡¢j aMe CE¢egjÑ hcm Ll rest ¢ea b¡¢Lz 

4V¡l fl ®cMa f¡C ®m¡LSe M¤h R¤V¡R¤¢V LlR Hhw ®k ®k i¡h f¡lR 

¢fmM¡e¡ ®bL ®h¢lu k¡µRz A¡¢j J aMe q¡pf¡a¡ml f§hÑ ¢cLl ®cu¡m Vf-

L ®hl qu k¡Cz I pju A¡j¡l ®Rm ¢h¢XA¡l Hl ¢pf¡q£ nl£g A¡qjcL 

®g¡e ®cCz nl£g A¡j¡L hm ®pJ ®h¢lu k¡µR z q¡S¡l£h¡N h¡S¡l Hl 
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f¢ÕQj ¢cL ¢Nu 2 Se HLp¡b qCz ®pM¡e ®bL  A¡p¡c ®NV k¡Cz A¡p¡c 

®NV ®bL k¡œ¡h¡¢s J ®pM¡e ®bL ®Xjl¡u A¡j¡l ®Rml Q¡Q¡ nÄöl Hl 

h¡p¡u E¢Wz ®pM¡e 28 a¡¢lM fkÑ¿¹ ®bL h¡¢sa lJu¡e¡ qCz ®l¢XJ/ 

®V¢m¢ine ®O¡oe¡ öe 01 a¡¢lM ¢fmM¡e¡l 4ew ®NV A¡¢p Hhw 3 a¡¢lM 

®ial Y¤¢Lz ” 

The Confessional Statement of Co-accused Naik Md. Ali 

Hossain runs as under- 

“wPš—v fvebvi Rb¨ 03 N›Uv mgq †`Iqvi ci 25/02/09 ZvwiL mKv‡j 

mv‡o QqUvi nvwej`vi †gRi wgRvb Avgv‡`i‡K wcwU djBb Kivq| 

nvwej`vi ‡gRi 8/10 Rb‡K `iev‡i hvIqvi Rb¨ ev‡U| evwK‡`i mv‡_ 

Avwg M¨v‡i‡R IqvwK©s Kwi| †ejv 8.30 Uvi mgq nvwej`vi wgRvb‡K 

e‡j Avwg AvDU wjwfs G evB‡i bv¯—v Ki‡Z hvB| 9.00 Uvi w`‡K bv¯—v 

†m‡i M¨v‡i‡R P‡j Avwm| GgwU M¨v‡i‡Ri †cQ‡b Gg,wU †g‡m Pv †L‡Z 

ewm| Pv Uv nvIqvi mgq †K†hb e‡jb †h, `ievi n‡j †Mvjv¸wj n‡PQ| 

Gm,wU †g‡m ‡_‡K Avwm| Lvwei“j Gg, wU, K¬vK© kvnRvnvb mn Av‡iv 

A‡b‡K †ei n‡q Avwm ZLb nvwej`vi †gRi wgRvb euvwk w`‡q e‡j 

†Zvgiv jvB‡b Xy‡K hvI| Avwg †`vZvjvi  Gg,wU K‡›Uªvj i“‡g hvB| 

Abygvb 9.35 wgwb‡Ui w`‡K GKRb gy‡Lvkavix Gm,Gg, wR, mn wewWAvi 

m`m¨ GgwU jvB‡bi mvg‡b dvKv ¸wj K‡i I MvjvMvwj K‡i| Avwg f‡q 

wi‡µ‡qkb i“‡g hvB| Avevi †`Š‡o 3q Zjvq hvB| Avevi Mvwoi 

M¨v‡i‡RI hvB| †ejv 3.00Ð3.30 Uv w`‡K my‡e`vi kwd I bv‡qK 

my‡e`vi Kv‡`i GgwU K‡›Uªvj i“‡gi eU Mv‡Qi mvg‡b G‡m e‡j 2 Uv 3 

U‡bi UªvK w`‡Z e‡j| bv‡qK jwZd K‡›Uªvj i“‡gi BbPvR© †K e‡j 

nvwej`vi Avkivd I nvwej`vi wejvj 2wU UªvK PvjvBqv wbqv hvq| ivZ 

Abygvb 8.00Ð8.30 Uvi mgq H ỳwU Mvwo wiUvb© Av‡m| nvwej`vi 

Avkivd I nvwej`vi wejvj Mvwo ỳBwU XvKv †m±i GgwU jvB‡bi mvg‡b 

13 e¨vUvwjqv‡bi †mvRvmywR iv‡L| jvB‡b Avmvi ci Avwg nvwej`vi 
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Avkivd I nvwej`vi wejvj‡K Mvwoi g‡a¨ wK Av‡Q wRÁvmv Ki‡j e‡j 

jvk| ivZ Abygvb 11/12 Uvi mgq bv‡qi jwZd GgwU gvB‡K nvwej`vi 

Avkivd I nvwej`vi wejvk Mvwoi PvjK‡`i Wv‡K| ZLb nvwej`vi 

Avkivd‡K bv cvBqv Avgv‡K Wv‡K| Avwg I nvwej`vi wejvj K‡›Uªvj 

i“‡g hvB Ges †`wL nvwej`vi i¨vs‡Ki GKRb †d«Â KvU Kv‡jv †jv‡Ki 

nv‡Z 2wU wc¯—j, bv‡qK jwZd e‡j H nvwej`vi i¨vs‡Ki †jv‡Ki mv‡_ 

wM‡q Mvwo †mLv‡b wb‡Z e‡j †mnv‡b wb‡q hvIqvi Rb¨| Avwg I wejvj 

GgwU jvB‡bi DËi gv_vq hvB| Avwg XvKv †g‡UªvÐBÐ2Ð11Ð0490 †bB| 

Mvwoi g‡av Abygvb 10/12Uv jvk wQj H nvwej`vi i¨vs‡Ki Kv‡jv 

†jvKUv  Avgvi Mvwoi †m‡KÛ wm‡U e‡m| Avgiv 2Uv Mvwo nvmcvZv‡ji 

jvk N‡ii mvg‡b wbqv hvB| H Kv‡jv nvwej`vi i¨vs‡Ki †jvK Mvwo †_‡K 

wb‡P bv‡g Ges e‡j †Zvgiv P‡j hvI| Avwg wejvj I¯—v`‡K wRÁvmv 

Kwi H †jvKUv †K wejvj e‡j bvg ûgvqyb, †Kvb e¨v‡Uwjqv‡bi Zv Rv‡b 

bv| Avwg jvB‡b P‡j Avwm| 26/2/09 ZvwiL mKvj 6.00 Uvq Avwg I 

nvwej`vi wejvj g‡M©i Kv‡Q wMqv Mvwo‡Z †Kvb jvk †`wL bvB| Mvwo wbqv 

M¨v‡i‡R Avwm Ges Mvwoi i³ cwi¯‹vi Kwi| Zvici 3 Zjvq wM‡q Rwmg 

PvjK GgwU Gi Kv‡Q ewm| ILvb †_‡K wi‡µkb i“‡g hvB Ges 12 Uv 

ch©š— _vwK| 12 Uvi w`‡K †g‡m wM‡q Lvbv LvB| 12.30 Uvi w`‡K 3 

Zjvq wM‡q Rwm‡gi ILv‡b NygvB| 5Uvq Nyg †_‡K D‡V jvB‡b †jvKRb 

Kg †`wL| Avwg 1bs †M‡U hvB Ges †MU †Lvjv †c‡q evmvq P‡j hvB|” 

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant assembled 

together with other rebellions and took away arms by breaking 

kote and magazine and actively participated to the occurrence 

in committing murder to the army officers as well as causing 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses and confession of co-accused. 

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-
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graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 71, 423 and 467 are witnesses to 

the occurrence specially to the above events. P.W. 71 saw him 

with arms, to move around on a pick up and supervise in mass-

graving the dead bodies of army officers. P.W. 423 also saw 

him to supervise in carrying the dead bodies from Darbar at 

3.30 P.M. P.W. 467 saw him in the hospital at 8 P.M. for 

supply of acid. P.Ws. 71 and 467 saw him with arms in his 

active participation to the killing of army officers in furtherance 

of his common intention.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, causing 

disappearance of evidence and trial Court on proper 

appreciation of evidence on record rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference. Consequently, he urges to accept the 

Reference against the condemner/appellant under section 
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302/201/149/34 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that from the evidence of P.W. 

72 it is apparent that he actively participated with the works of 

the rebellions. He had no occasion to know the 

condemner/appellant who belonged to 18 Battalion. Moreover, 

he admitted in his cross-examination that he never worked with 

the condemner/appellant. In cross-examination on behalf of 

Lance Naik Medical Assts. Golzar Hossain he further admitted 

that he did not know the regiment number of the accused from 

earlier and he got the number from the register of the hospital. 

He also admitted in his cross-examination that he can’t say how 

many times he went outside of hospital and that he went to 

different words and gate No. 4. Admittedly he took necessary 

step for keeping the dead body in the mortuary immediately 

after the occurrence. All these things justify his participation 

with rebellions. To exempt himself from the list of accused he 

deposed falsely and thus referred the regiment number of the 

condemner/appellant alone. He is a     tortured witness and he 
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can’t be relied upon. The evidence of P.W. 423 is alike P.W. 

71. Unlike P.W. 71, he had his participation with the rebellions 

in removing the dead bodies. He admitted in his cross-

examination that Hossain Uddin (P.W. 71), directed him to go 

with the rebellions for removing the dead bodies. He is also a 

procured and tortured witness. His reference of regiment 

number of all the accused appears unusual and impracticable 

and unreliable. He also admitted in his cross-examination that 

he did not serve with the condemner/appellant. So his 

identification of the condemner/appellant can’t be accepted. 

The evidence of 467 also appears unreasonable, unnatural and 

unreliable. In the midst of horrific situation his identification of 

the accused with specific arms apparently appear impracticable. 

He admitted in his cross-examination that he did not depose 

before the I.O, that he saw the condemner/appellant with 

S.M.G. He further admitted that he did not depose before I.O. 

the condemner/appellant asked for spirit from Medical 

Assistant. Hasim Uddin to burn out the dead bodies. The 

investigation officer, P.W. 654, also admitted in his cross exam 

that Hashem (P.W. 71) did not depose before him that the 
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condemner/appellant Humayun asked him for acid. His 

evidence also can’t be relied upon. None of the P.Ws. depose of 

any culpability of the condemner/appellant to any offence he 

was charged for.  

 Mr. Md. Aminul Islam further submits that the 

confessional statement of the co-accused finds no corroboration 

by any independent witness and it can’t be considered as 

evidence against the condemner/appellant. 

He also submits that prosecution could not prove the 

charges against the condemner/appellant and that trial court 

having failed to assess and weigh the evidenced on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by the confessional statements of co-accused. 

Co-accused Bashar (C.S.A. 178) stated in his 

confessional statement– 

 “HLV¤ flC 1¢V M¡¢m ¢fLA¡f ¢eu q¡¢hmc¡l ýj¡ue f¡¢el f¡Çfl ¢eLV 

A¡pz q¡¢hmc¡l ýj¡ue l¡‰¡j¡¢V ®pƒl ®bL ¢p¢p ¢eu Ù»£L ¢Q¢Lvp¡l SeÉ 

q¡pf¡a¡m Bp Hhw q¡pf¡a¡m a¡l p¡b A¡j¡l f¢lQu quzI ¢fLA¡f 

N¡s£a A¡jl¡ 4¢V jªacq a¥m ®cCz q¡¢hmc¡l ýj¡ue Hhw ¢fLA¡f Q¡mL 

m¡n…m¡ ¢eu pcl l¡Cgm hÉ¡V¡¢mu¡el p¡je ¢cu k¡uz” 

Co-accused Torab (C.S.A.181) stated in his confessional 

statement- 
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“A¡j¡clL ¢eu 5ew ®NV J clh¡l qml j¡Tl S¡uN¡u e¡¢ju ¢cu hm fs 

b¡L¡ m¡n…m¡ N¡¢sa XW¡az JM¡e 3Ve£ VÊ¡L ®cMa f¡Cz JM¡e aMe e¡-

uL p¤hc¡l ®j¢XLÉ¡m pqL¡l£ J¢mEl lqj¡e A¡pz ®p Hp A¡m¡E¢Ÿe J 

ýj¡u§eL hm HC h¤s¡clL ®Le HeR, Hl¡ ¢L m¡n EW¡a f¡lhz q¡¢hmc¡l 

ýj¡u¤e aMe AÙ»d¡l£ ¢LR¤ °p¢eLL ®XL A¡em Hhw a¡clL m¡n EW¡a 

hmmz A¡m¡E¢Ÿe A¡j¡L  5ew ®NV ¢eu k¡u ®V¢mg¡e Ll¡e¡l SeÉz A¡¢j  

MI l¦j ®V¢mg¡e Llm q¡¢hmc¡l q¡nj pl¡u¡l ®V¢mg¡e dlm A¡¢j a¡L 

m¡n EW¡e¡l SeÉ ®m¡L f¡W¡a h¢mz aMe ®hm¡ 2V¡ h¡Sz ¢gl Hp c¢M VÊ¡L 

3V¡ m¡n JW¡e¡ quRz qml p¡je DG J  DDG  jq¡cu Hl m¡n fs 

b¡La ®c¢Mz I c¤CV¡ m¡nJ a¡l¡ JW¡uz A¡¢j A¡h¡l ®V¢mg¡e L¢lz 

3.00V¡l pju q¡pf¡a¡m ®bL q¡¢hmc¡l A¡h¤m h¡n¡l 2Se °p¢eL pq 

A¡pz clh¡l qml jdÉJ AeL m¡n ¢Rmz A¡¢j A¡h¡l ®g¡e Llm e¡uL 

®j¡š²¡l ®g¡e dlz a¡L A¡¢j A¡l¡ ®m¡L f¡W¡L h¢mz ®j¡š²¡l 4V¡l ¢cL 

e¡uL A¡p¡cpq 4/5 Se °p¢eL ¢eu A¡pz HC ph °p¢eL ¢cu a¡l¡ VÊ¡L 

m¡n JW¡m¡z fÐ¡u 37-¢V m¡n  2 VÊ¡L  JW¡e¡ qm¡z m¡n JW¡e¡ ®no qa fÐ¡u 

5V¡ ®hS k¡uz A¡j¡clL ýj¡u¤e aMe Ešl f¡nl f¡¢el VÉ¡wLl p¡bl 

gy¡L¡ Ol ®ka hmz ®pM¡e ¢Nu c¢M 3V¡ m¡nz påÉ¡l ¢cL q¡¢hmc¡l ýj¡u¤e 

Pickup N¡¢s ¢eu A¡pm A¡j¡l ®m¡LSe m¡n E¢Wu ®cuz ” 

Co-accused Naik Md. Ali Hossain (C.S. 184) stated in 

his confessional statement- 

“ivZ Abygvb 11/12 Uvi mgq bv‡qi jwZd GgwU gvB‡K nvwej`vi 

Avkivd I nvwej`vi wejvk Mvwoi PvjK‡`i Wv‡K| ZLb nvwej`vi 

Avkivd‡K bv cvBqv Avgv‡K Wv‡K| Avwg I nvwej`vi wejvj K‡›Uªvj 

i“‡g hvB Ges †`wL nvwej`vi i¨vs‡Ki GKRb †d«Â KvU Kv‡jv †jv‡Ki 

nv‡Z 2wU wc¯—j, bv‡qK jwZd e‡j H nvwej`vi i¨vs‡Ki †jv‡Ki mv‡_ 

wM‡q Mvwo †mLv‡b wb‡Z e‡j †mnv‡b wb‡q hvIqvi Rb¨| Avwg I wejvj 

GgwU jvB‡bi DËi gv_vq hvB| Avwg XvKv †g‡UªvÐBÐ2Ð11Ð0490 †bB| 

Mvwoi g‡av Abygvb 10/12Uv jvk wQj H nvwej`vi i¨vs‡Ki Kv‡jv 

†jvKUv  Avgvi Mvwoi †m‡KÛ wm‡U e‡m| Avgiv 2Uv Mvwo nvmcvZv‡ji 
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jvk N‡ii mvg‡b wbqv hvB| H Kv‡jv nvwej`vi i¨vs‡Ki †jvK Mvwo †_‡K 

wb‡P bv‡g Ges e‡j †Zvgiv P‡j hvI| Avwg wejvj I¯—v`‡K wRÁvmv 

Kwi H †jvKUv †K wejvj e‡j bvg ûgvqyb, †Kvb e¨v‡Uwjqv‡bi Zv Rv‡b 

bv| Avwg jvB‡b P‡j Avwm|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 71, 423 and 

467 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ 

Among the P.Ws. 71 and 467 saw him with arms and to 

participate in mass-graving the dead bodies.  

P.W. 71 deposed-  
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‘10-30 wgt nvmcvZv‡j kZ kZ wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| 

we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg wR nv‡Z nvwej`vi BDQye GmGgwR 

nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR I †MÖ‡bW nv‡Z, bv‡qK wRqvDj 

GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j nv‡Z, bv‡qK ¸jRvi GmGgwR 

nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, bv‡qK AwMœ̄ ^i‡K GmGgwR nv‡Z, 

j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW nv‡Z, wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, 

wmcvnx AvjgMxi‡K ivB‡dj nv‡Z, wmcvnx Avwidzj‡K ivB‡dj nv‡Z, wmcvnx 

Av‡bvqvi wc —̄j nv‡Z, wmcvnx †gvqv‡¾g ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj 

nv‡Z, wmcvnx iv¾vK ivB‡dj nv‡Z, wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb 

PvKgv ivB‡dj nv‡Z wmcvnx iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR 

nv‡Z †`‡LwQ| †ejv 11 Uvq wmcvnx iwng Avgv‡K e‡j A ¿̄ †Kb †bB bvB| 

Avgv‡K wZb Zvjv †_‡K bx‡P bvgvq| Avwg ewj Avwg nvmcvZv‡ji IqvW© gvóvi 

i“Mx †`L‡ZwQ| GgAviAvB wewìs‡q _vKv K‡qKRb Avgv‡K i“Mx †`L‡Z e‡j| 

Avwg i“Mx †`L‡Z hvB| nvwej`vi BDQye, nvwej`vi ûgvqyb, bv‡qK my‡e`vi 

†njvj, wmcvnx Avt iwng‡K km ¿̄ Ae ’̄vq Pick-Up G Unj w`‡Z †`wL| Hw`b 

†ejv 1 Uvi mgq wmcvnx i“ûj Avgx‡bi jvk MRI wewìs G Av‡b| bv‡qK 

my‡e`vi †njvj Avgvi Kv‡Q giPzqvixi Pvwe Pvq I jvk ivLvi e¨e ’̄v Ki‡Z e‡j|’ 

P.W. 423 deposed-  

‘Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive 

û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K 
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Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm 

†`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 3088 

jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 gvg©v, 

80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL| J.c.o 5552 Avey mvB` KvR Z`viK KiwQj| 30109 ûgvqyb, 

37309 AvdvR, 42583 gy³vi, jvk DVv‡bv Z`viK KiwQj|’ 

P.W. 467 deposed-  

‘Avwg GK ch©v‡q `ievi nj †_‡K †ei n‡q Abygvb 10 NwUKv wewWAvi 

nvmcvZv‡j M1 iæ‡gi mvg‡b w`‡q Avgvi BDwb‡U hvB| 
1
2  N›Uv Ae ’̄v‡bi ci 

wnmve kvLvq hvIqvi c‡_ nvwej`vi 30109 ûgvqyb Kwei‡K SMG nv‡Z Ges 

80090 wmcvnx wicb‡K ivB‡dj nv‡Z M1 iæ‡g nvUvnvwU Ki‡Z †`wL| ỳcyi 

12
1
2  Uvq †g‡Q hvIqvi mgq 61813 †iRvDj Kwig‡K A ¿̄ mn nvmcvZvj †h‡Z 

†`wL| ivZ 8 NwUKvq 30109 ûgvqyb Kwei †gwW‡Kj mnKvix nvwmg DwÏ‡bi 

Kv‡Q jvk cyov‡bvi Rb¨ Sprit Pvq| 25-2-09 we‡ ª̀vn PjvKv‡j 3469 cvPK, 

iwdKzj wewWAvi †cvlvK cwinxZ Ae ’̄vq A ¿̄mn gvigyLx Ae ’̄vq †`wL| 26-2-09 

mKvj 9.45 wgt 30109 ûgvqyb Kwe‡ii Wvbnv‡Z wc Í̄j I evg nv‡Z †MÖ‡bW mn 

nvUvnvwU Ki‡Z †`wL M1 iæ‡gi mvg‡b|’  
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearence of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/201/34/149 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.14 Havilder/ 45199 

Md. Doud Ali. 
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Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.38 Nayeb Subader JCO Md. Moniruzzaman 

 P.w.498 Lance Naik Chalok Syed Mahbubul Alam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R. 

 P.W.38 deposed that he joined in RSU on 05.02.007 as 

trainer. On 25.02.2009 he was in the class on 3rd floor. At about 

9.30 A.M. he heard firing from Darber Hall. He came out on the 

Veranda. Afterwards, he also heard firing and noise from 13 

and 36 Battalions and saw BDR personnel to run towards 

Darber Hall. Naik Subader Matin rushed towards them and 

informed him of violence in Darber Hall. At about 11.00 A.M 

from the class room of RSU he also came to see 42947 
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Habilder Shafiqul of RSU with Rifle and a pistol in front of 

RSU soldiers’ mess and 56700 Nazrul Islam, 71297 of Md. 

Salim Miah of RSU to move forward with Rifle. At evening he 

came to know that the BDR personnel killed many army 

officers. It was announced in the mike that none of the BDR 

personnel would remain in Barak and they were directed to take 

stand by the side of wall with arms and if any BDR person is 

found without arms they would be killed. He went to the west 

side of RSU canteen. At about 1.00 P.M. on the night following 

the day 25.02.2009 he came to see an ambulance to enter into 

RSU from the side of hospital. J.C.O. Subader Yousuf Ali got 

down from the ambulance with arms and directed all in a loud 

voice to come down. At his direction Naik Kayum (45596), 

Naik Nazrul (51857), J.C.O. Majibur Rahman (52602), J.C.O. 

Rafiqul (5259), Habilder Akter (43347), Safiqul (42947), 

Masud Iqbal (44274), the condemner/ appellant Doud Ali 

(45199), Shahi Akter (52253) assembled and joined with 

Yousuf.  Yousuf disclosed that they have killed 50/60 army 

officers and as such their dead bodies be graved to the west of 

the hospital and he ordered them to accompany him. Thereafter 
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some of them in ambulance or some others on foot went to the 

side of the hospital. He came to see burying the dead bodies of 

army officers together beside mortuary.  

In cross-examination on behalf of the condemner 

/appellant Doud Ali, he stated that he deposed before the I.O. 

on 20.02.2011. His statement was computer composed and 

thereafter read over to him. Since 03.03.2009 he has been in 

Peelkhana. The case was lodged in Lalbag Police Station on 

28.02.2009. He was aware that investigation was going on. He 

cannot say whether his colleagues were taken to CID from 

Peelkhana and also cannot say whether I.O. had his office in 

Peelkhana. He did not go to the I.O. at his own accord. On 

25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On hearing firing sound 

he came out and on return back he made a direction. He did not 

depose before I.O. the name of the trainers and the trainees. On 

25.02.2009 he was at training building since 9.30 to 11.00 A.M. 

His residence was at J.C.O. mess. The commander of RSU was 

Egal Amin. He had communication over mobile with the 

commander. I.O. did not seize his mobile. He had no talk with 
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the rebellions. He tried to protect the officers and to rescue 

them. He was in the RSU building till evening. At that time 

trainer or the trainees did not accompany him. Until 11.00 A.M. 

no BDR person came there. He was with uniform. Until 10.30 

of the night he was in that building. At 10.30 he went to the 

side of canteen. Soldier’s mess was 35 yard and canteen was 50 

yard away from RSU training building. He did not see any 

soldier in the canteen. There were three mango trees in front of 

canteen. There was no possibility to see all around therefrom 

but it was viewed from two sides. At 10.30 he did not find it 

convenient to go out. He did not know the presence of Home 

Minister. He did not depose before I.O the ambulance number. 

Mortuary was ¾ kilometer away from RSU canteen towards 

west. He denied the suggestion that it was a foggy night. He 

had good relation with the accused during his service life. He 

had no opportunity to advise them since they were in aggrieved 

mood. He did not see wherefrom the dead bodies were taken 

and where they were buried. He was far behind the ambulance. 

He denied the suggestion that he did not see the 

condemner/appellant beside mortuary. He denied the suggestion 
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that since he had complicity to the occurrence he left Peelkhana 

crossing the wall instead of gate. He denied the suggestion that 

4 witnesses deposed against him. He denied the suggestion that 

he gave incentive to the rebellions and that he did not identify 

any BDR personnel and that he deposed falsely.  

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He dropped Maj. Asad at his office at 8 A.M. 

Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 

There was announcement in the mike for taking arms. At 

evening he remained in Line. On the night, following the day 

25.02.2009 at 1.00 hours he came to see from veranda an 

ambulance and BDR personnel. Among them he could identify 

Sepoy JCO 5046 Yousuf Ali, the condemner/appellant 45199 

Habilder Doud Ali, 51857 Nazrul, 52602 Mojibor, 55953 Abul 

Kalam, 59625 Jashim, 52253 Shahi Akhter, 54221 Mojibor, 

55451 Anowar, 61993 Emdadul Hoaue, 52826 Mahtab with 

arms. He also came to see some others with spade and shovel. 

He heard JCO 5046 Subeder Yousuf to say that they have killed 

50/60 army officers and it would not be wise to leave their dead 
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bodies open and the dead bodies be buried beside mortuary. 

Afterwards, Subeder Yousuf Ali together with the accused went 

towards mortuary. He went beside mortuary and found the 

accused digging earth and Subeder Yousuf to supervise the work 

in graving the dead bodies.  

In cross-examination on behalf of the 

condemner/appellant Doud Ali he stated that Driver’s Barak was 

on 2nd floor in MT building. Soldier’s mess and soldiers’ Barak 

were side by side. He was a driver of Maj. Asad for a long time. 

Subeder Yousuf admitted the killing of army officers. He denied 

the suggestion that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was shown arrest. He was in jail custody since 

06.05.2010 for munity case. The appellant came to Peelkhana on 

20.02.2009 on the occasion of BDR week. Lance Naik 52603 

Majibur Rahman is not an accused to the case. He recorded the 

statement of P.W.38 on 20.02.2011. He denied the suggestion 

that he implicated the appellant falsely without any evidence.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 



 

 

3890 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

both the P.Ws. 38 and 498 are eye witnesses to the act of 

disappearing of evidence through mass-graving of the dead 

bodies to which the condemner/appellant had direct 

participation. Both the P.Ws. saw the condemner/appellant in 

mass-graving the dead bodies of army officers at 1.00 hours on 

the night following the day 25.02.2009 besides mortuary. They 

both identified the condemner/appellant with his badge No. 

There appears no room of doubt in their testimonies. Both the 

witnesses 38 and 498 saw him with arms in his active 

participation to the killing of army officers in furtherance of his 

common intention. 

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 
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guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the evidence of P.W. 38 is 

tainted and procured. He is a witness of supplementary charge-

sheet. He admitted that he deposed before the investigation 

officer on 20.02.2011. His belated disclosure of the occurrence 

can’t be relied upon. He claims to see the condemner/appellant 

and others to go towards mortuary and to grave the dead bodies 

of army officers but he admitted in his cross-examination –‘m¡n 

−L¡b¡ ®g−m ¢Rm B¢j ®c¢M e¡Cz B¢j HÉ¡jh¤−m−¾pl A−eL ¢fR−e ¢Rm¡jz ®L ®L¡b¡ 

®b−L m¡n B−e B¢j ®c¢M e¡Cz n¡q£ BJ²¡l−L AhÉq¢a ®cJu¡ q−u¢Rm ¢Le 

S¡¢ee¡z’ His evidence appears unreliable and unacceptable. The 

evidence of P.W. 498 also appears tutored and procured. He 

admitted in his cross-examination that he deposed before I.O on 

22.02.2011 and he was shown arrest while he had been in hajat 

till 30.08.2010. From his deposition it appears that he had 
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participation with the rebellions and it is obvious that he deposed 

falsely for exempting himself from the list of accused. His 

evidence being tainted and tutored also can’t be relied upon. 

None of the above witnesses discloses any culpability of the 

condemner /appellant to any offence as alleged and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 



 

 

3896 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38 and 498 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. saw him with arms and to participate in 

mass-graving the dead bodies.  

P.W. 38 deposed-  

‘25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  GKwU G¨vgey‡jÝ RSU 

Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm my‡e`vi BDmye Avjx mk ¿̄ 

Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z e‡jb| ZLb Zvi Wv‡K mk ¿̄ 

Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK bRi“j,52602 gwReyi ingvb 

†R,wm,I 5259 iwdKzj, 43347 nvwej`vi Av³vi 42947 mwdKzj 44274 

gvmy` BKevj, 45199 `vD` Avjx 52253 kvnx Av³vi RSU mn mK‡j  

BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v 

K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z n‡e †m Rb¨ nmwcUv‡ji 

cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| †Zvgiv Avgvi m‡½ Pj| 

ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U nvmcvZv‡ji cv‡k¦© hvq  Avwg 

gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei w`‡Z †`wL|’ 

P.W. 498 deposed-  
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‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 

Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 

cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence .  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 
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guilty of the offence under Sections 302/201/34/149 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.15 Sepoy/ 59625 Md. 

Jashim Uddin. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.61 Havilder Md. Ashraf Uddin 

 P.W.283 Lance Na: Md. Jamal Hossain 

 P.w.498 Lance Naik Chalok Syed Mahbubul Alam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 61 deposed that on 25.02.2009 he came to office at 

7.30 A.M. He heard firing at 9.30 A.M. Maj. Shah Alam was in 

the adjacent room. He took shelter in signal sector. He came at 

the ground floor. At 12 noon he came to see Habilder Matiur 

Rahman, Lance Naik Kamrul Hasan, Sepoy Moklaser  Rahman, 

Sepoy Ismail, Sepoy Bani Amin, Sepoy Rejaur Hossain, 

Habilder Abdul Aziz and the condemner/appellant Sepoy 

Jashim with arms and to move around. They were with BDR 

uniform and helmet. They were also directing all to took arms 

and to look for army officers. 

In cross-examination on behalf of the condemner/ 

appellant he stated that he can’t say against whom the 

investigation was going on. He joined on 03.03.2009. He 

denied the suggestion that he did not see the 

condemner/appellant at the time of occurrence. 

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 
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DDG and other officers disarmed him. There raised a sound –

‘S¡−N¡’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited sometime 

behind the Principal quarter and thereafter he came to his Line. 

On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. JCO 5046 subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU Line with loud voice. At his call the 

BDR personnel came down from RSU building taking –‘®L¡c¡m 

®hmQ¡, h¡m¢a’ therefrom and assembled and thereafter went 

towards hospital together with 39995 Habilder Md. Zakir 

Hossain, 45596 Naik Md. Abdul Karim and some others. At 

that time he came to see 44274 Habilder Masud Iqbal, 5259 

Naib Subedar A.M.M. Rafiqul Islam, 51178 Hasanat Kamal, 

the condemner/appellant 59625 Sepoy Jashim Uddin, 54221 

Lance Naik Majibar Rahman and 55459 Lance Naik Md. 

Anowar with arms and to go towards hospital on foot. They all 

mass-graved the dead bodies of army officers including that of 

D.G by the side of mortuary of the hospital. 
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In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 22.02.2011. On 16.02.2009 the commandant of RSU was Lt. 

Col. Esat Ebney Anis and 21C was Maj. Asad Ud-Dallah. He 

saw the aforesaid officers in Darber. He had no talk with them. 

On coming back to Line of RSU he had talk with some BDR 

personnel. He remained in the Line of RSU for the whole day 

and night but went at different places during this time. He can’t 

remember whether anybody took shelter with him in RSU. He 

denied the suggestion that he had no familiarity with the 

condemner/appellant and no occasion to know his regiment 

number.  On joining in Peelkhana on 16.02.2009 there 

happened no introductory class with the BDR personnel. He 

denied the suggestion that the condemner/appellant attended in 

the FSI class. He reiterated that he had talk with the 

condemner/appellant. He did not inform any one written before 

22.02.2011. He denied the suggestion that he deposed falsely 

being tutored.  

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8.00 A.M. 
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Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 

There was announcement in the mike for taking arms. At 

evening he remained in Barak. On 25.02.2009 at 1.00 hours on 

the night he came to see from veranda an ambulance and BDR 

personnel. Among them he could identify Sepoy JCO 5046 

Yousuf Ali, 45199 Habilder Doud Ali, 51857 Nazrul, 52602 

Mojibor, 55953 Abul Kalam, the condemner/appellant 59625 

Jashim, 52253 Shahi Akhter, 54221 Mojibor, 55451 Anowar, 

61993 Emdadul Hoaue, 52826 Mahtab with arms. He also came 

to see some others with spade and shovel. He heard JCO 5046 

Subeder Yousuf to say that they have killed 50/60 army officers 

and it is not wise to leave their dead bodies open and the dead 

bodies be buried beside mortuary. Afterwards, Subeder Yousuf 

Ali and some others went towards mortuary. He went beside 

mortuary and found the accused digging earth and Subeder 

Yousuf to supervise the work in graving the dead bodies.  

In cross-examination on behalf of the 

condemner/appellant he stated that till 22.02.2011 he was in 

Peelkhana. He was aware of the case. Maj. Asad is alive. Police 



 

 

3904 

arrested him on 20.05.2009 and he remained in hajat till 

30.08.2010. He was interrogated taking on remand. He was 

allotted quarter No. 40 in Peelkhana. He denied the suggestion 

that on the previous day of his arrest arms was recovered from 

his residence. He knew Maj. Jaida Hasan, but did not know 

corporal Khaleque. He deposed before the I.O on 22.02.2011. 

There was no order to go to mortuary. He went there at his own 

accord. He informed it Maj. Asad at 4 o’clock on the night what 

he observed there. Maj. Asad instructed him to remain in the 

Line. Maj. Asad did not accompany him to mortuary. He had 

talk with Maj. Asad on 03.03.2009. He can’t say whether Maj. 

Asad was outside Peelkhana on the night following the day 

25.02.2009. He can’t remember the phone No. of Maj. Asad. He 

denied the suggestion that he deposed falsely being tutored.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant joined in Peelkhana on 01.02.2009. He denied 

the suggestion that he arrested him on 05.05.2010. He was 

shown arrest on 27.02.2011. P.Ws.61 and 283 were in Peelkhana 

after 01.03.2009. He denied the suggestion that the above 
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witnesses did not know the occurrence and that he created them. 

He denied the suggestion that magazine were recovered from the 

residence of P.W.498. He was in jail for one year and three 

months. He denied the suggestion that he implicated the 

appellant on the basis of fictitious witnesses.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further Mr. 

Mahbubey Alam, the learned Attorney General appearing on 

behalf of the State submits that in order to attain the common 

object of BDR personnel ‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the 

condemner/appellant unlawfully assembled together with others 

and took away arms by breaking kote and magazine and caused 

death of 74 persons including 57 army officers and mass-

massacre and also caused disappearance of evidence as it is 

evident from the evidence of prosecution witnesses.    

The learned Deputy Attorney General also submits that 

all the P.Ws. 61, 283 and 498 are eye witnesses to the 

occurrence. P.W. 61 saw the condemner/appellant to move 

around with arms. He also heard him to direct other rebellions 

to take up arms and to look for army officers. P.Ws. 283 and 

498 saw the condemner/appellant to participate actively in 

mass-graving the dead bodies of army officers besides mortuary 

at 1.00 hours on the night following the day 25th Feb, 2009. 

They both identified him with his badge No. All the P.Ws. saw 

him with arms in his active participation to the killing of army 
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officers in furtherance of his common intention. Their evidence 

appears corroborative, consistent and worthy of credit.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that P.W. 61 claims to see the 

condemner/appellant at 12 noon with arms and to move around 

with BDR uniform and helmet along with others. His claim of 

identification of the condemner/appellant having helmet on his 

head from line appears doubtful. His identification of the 

condemner/appellant is not proper. The condemner/appellant as 

reported by I.O in C.S. is hailed from 44 Battalion, but the 
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witness belonged to 24 Rifle Battalion. He had no occasion to 

know the condemner/appellant. He, in his cross-examination, on 

behalf of Selim Reza and others admitted that he never served in 

44 Battalion. Besides, there is no corroboration to his testimony. 

Both the P.Ws claim to see the condemner/appellant to go to 

mortuary and graving the dead bodies of army officers. Both the 

P.Ws referred the regiment number of the condemner/appellant 

and others. P.W. 283 refers the regiment number of nine BDR 

personnel and P.W. 498 those of 11 BDR personnel which 

appears apparently tutored and unusual. P.W. 498 admitted in his 

cross-examination that he was arrested on 20.05.2009 and 

remained in hajat till 30.08.2010 and he was interrogated taking 

on remand. All the above witnesses are witnesses of 

supplementary charge-sheet. They all admitted that they deposed 

before I.O 26.02.2011 and 22.02.2011 respectively. Their 

belated disclosure of the occurrence can’t be relied upon.  

Mr. Md. Aminul Islam further submits that, in fact, the 

prosecution evidence is vague, indefinite and not reliable. 

Prosecution witnesses all are tainted and procured and they do 

not disclose any substantive evidence against the 
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condemner/appellant and he has been falsely implicated out of 

oblique motive.  

Mr. Md. Aminul Islam lastly submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 61, 283 and 
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498 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. saw him with arms and to participate in 

mass-graving the dead bodies.  

P.W. 61 deposed-  

‘†ejv 12 Uvi mgq nvwej`vi gwZDi ingvb, j¨vt bvt Kvgi“j nvmvb 

wmcvnx gyL‡jQzi ingvb, wmcvnx BmgvBj, wmcvnx ewb Avgxb, wmcvnx ivRy û‡mb 

nvwej`vi Avt AvwRR I wmcvnx Rwmg‡K wewWAvi †cvlvK civ †nj‡gU gv_vq 

A ¿̄ ¸wj mn †NvivNywi Ki‡Z _v‡K I ej‡Z _v‡K Awdmviiv †Kv_vq I mKj‡K 

A ¿̄ †bIqvi Avnevb Rvbvq|’ 

P.W. 283 deposed-  

‘`ievi n‡ji AvbygvwbK 100 MR `w¶b cv‡k¦© Principal Quarter Gi 

wcQ‡b A‡c¶v Kwi| D³ ’̄vb n‡Z Avgvi Kg©KZ©v wm‡jU FSO †gRi †gv Í̄dv 

Kvgvj †K `ievi n‡ji NUbv m¤ú‡K© †gvevB‡ji gva¨‡g RvbvB| D³ ’̄vb n‡Z 

Avwg RSU ˆmwbK jvB‡b P‡j hvB I Ae ’̄vb Kwi| H mgq wmcvnx Rwmg PxrKvi 

w`‡q ejwQj GLbI A‡bK Awdmvi gviv nqwb, A‡b‡KB jyKv‡q Av‡Q| Zv‡`i‡K 

Ly‡R †ei K‡i nZ¨v Ki‡Z n‡e| Avwg K‡qKRb‡K †dvb K‡iwQ †Zvgiv wK K‡iv| 
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25-2-09 Zvs w`evMZ iv‡Î A_©vr 26-2-09 Zvs 01.00 NwUKvq †nWjvBU 

R¡vwj‡q 1wU G¨v¤̂y‡jÝ RSU Gi Af¨šÍ‡i cÖ‡ek K‡i| H Ambulance n‡Z 

JCo 5046 my‡e`vi †gvt BDmyd Avjx Lvb A ¿̄ mn bx‡P bv‡gb Ges ˆmwbK 

jvB‡bi bxP †_‡K D‡ËwRZ K‡Ú RSU jvBb n‡Z mKj‡K bx‡P bvg‡Z e‡jb| 

Zvi Wv‡K RSU Building n‡Z †Kv`vj, †ejPv I †MbwZ mn bx‡P †b‡g 

GKwÎZ n‡q Ambulance Gi K‡i 39995 nvwej`vi †gvt RvwKi †nv‡mb 

†ejPv mn 45596 bv‡qK †gvt Avãyj KvBqyg mn AviI A‡bK‡K nvmcvZv‡ji 

w`‡K ‡h‡Z †`wL| GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 bv‡qe my‡e`vi 

G‡KGg iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 j¨vt bvt 

nvmbvZ Kvgvj †MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt gwReyi 

ingvb ivB‡dj mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K nvmcvZv‡ji 

w`‡K †h‡Z †`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR mn wbnZ †mbv 

Awdmvi‡`i Mb Kei w`‡q‡Q|’ 

P.W. 498 deposed-  

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 
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my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 

Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 

cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/201/34/149 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.16 Naik/ 52253 Shahi 

Akter. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.38 Naib Suvader JCO Md. Moniruzzaman 

 P.W.39 Sepoy Golam Kibria 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.456 JCO Naib Subader Md. Ainul Hossain 

 P.w.498 Lance Naik Chalok Syed Mahbubul Alam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.38 deposed that he joined in RSU as trainer on 

05.02.007. On 25.02.2009 he was in the class at 3rd floor. At 

about 9.30 A.M. he heard firing from Darber Hall. He came out 

on the Veranda. Afterwards he also heard firing and noise in 13 

and 36 Battalions and saw BDR personnel to run towards 

Darber Hall. Naik Subader Matin rushed towards them and 

informed him of violence in Darber Hall. At about 11.00 A.M 

from class room of RSU he also came to see 42947 Habilder 

Shafiqul of RSU with Rifle and a pistol in front of RSU soldiers 

mess and 56700 Nazrul Islam, 71297 of Md. Salim Miah of 

RSU to move forward with Rifle. At evening he came to know 

that the BDR personnel killed many army officers. It was 

announced in mike that none of the BDR personnel would 

remain in Barak and they were directed to take stand by the side 

of wall with arms and if any BDR person is found without arms 

they would be killed. He went to the west of RSU cantonment 

at about 1.00 P.M. on the night following the day 25.02.2009. 

He came to see an ambulance to enter into RSU from the side 

of hospital and J.C.O. Subader Yousuf Ali getting down from 

the ambulance with arms directed all in a loud voice to come 
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down. At his direction Naik Kayum (45596), Naik Nazrul 

(51857), J.C.O. Majibur Rahman (52602), J.C.O. Rafiqul 

(5259), Habilder Akter (43347), Safiqul (42947), Masud Iqbal 

(44274), Doud Ali (45199), the condemner/appellant Shahi 

Akter (52253) assembled and joined with Yousuf.  Yousuf 

disclosed that they have killed 50/60 army officers and as such 

their dead bodies be graved to the west of the hospital and he 

ordered them to accompany him. Thereafter some of them in 

ambulance or some others on foot went to the side of the 

hospital. He came to see to bury the dead bodies of army 

officers together by the side of mortuary.  

In cross-examination on behalf of the condemner/ 

appellant Naik Shahi Akter he stated that he deposed before the 

I.O. on 20.02.2011. His statement was computer composed and 

thereafter read over to him. Since 03.03.2009 he had been in 

Peelkhana. The case was lodged in Lalbag Police Station on 

28.02.2009. He was aware that investigation was going on. He 

cannot say whether his colleagues were taken to CID from 

Peelkhana and also cannot say whether I.O. had his office in 

Peelkhana. He did not go to the I.O. at his own accord. On 
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25.02.2009 the trainer was Naik Hafizur Rahman. He was 

taking class. There were 33 trainees.  On being heard firing 

sound he came out and on return back, he made a direction. He 

did not depose before I.O. the name of the trainers and the 

trainees. On 25.02.2009 he was at training building since 9.30 

to 11.00 A.M. His residence was at J.C.O. mess. The 

commander of RSU was Egal Amin. He had communication 

over mobile with the commander. I.O. did not seize his mobile. 

He had no talk with the rebellions. He tried to protect the 

officers and to rescue them. He was in the RSU building till 

evening. At that time trainer or the trainees did not accompany 

him. Until 11.00 A.M. no BDR personnel came there. He was 

with his uniform. Until 10.30 of the night he was in that 

building. At 10.30 he went to the side of canteen. Soldier’s 

mess was 35 yard away and canteen was 50 yard away from 

RSU training building. He did not see any soldier in the 

canteen. There were three mango trees in front of canteen. 

There was no possibility to see all around therefrom but it was 

viewed from two sides.  At 10.30 he did not find it convenient 

to go out. He did not know the presence of Home Minister. He 
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did not depose before I.O the ambulance number. Mortuary was 

¾ kilometer away from RSU canteen from western side. He 

denied the suggestion that it was a foggy night. He had good 

relation with the accused during his service life. He had no 

opportunity to advice them since they were in aggrieved mood. 

He did not see wherefrom the dead bodies were taken and 

where they were buried. He was far behind the ambulance. He 

cannot say whether the condemner/appellant Shahi Akter was 

discharged. He deposed in munity case. He denied the 

suggestion that he was in his room of his unit. He had no 

knowledge of the events on 26.02.2009. He denied the 

suggestion that since he had complicity to the occurrence he left 

Peelkhana crossing the wall instead of gate. He denied the 

suggestion that 4 witnesses deposed against him. He denied the 

suggestion that he gave incentive to the rebellions and that he 

did not identify any BDR personnel and that he deposed falsely.  

P.W. 39 deposed that he joined in the Darber at 8 A.M. 

He took seat on the floor in Darber Hall. Darber started at 9.00 

A.M. At about 9.30 A.M. there happened a hue and cry in 

Darber and everyone was trying to take exit. At the increasing 
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of firing he came out and went to Soldier line of R.S.U.  Later 

on, he heard an announcement ‘¢h¢XBl i¡C®cl ®LE m¡C®e b¡L®he e¡ 

pL®m e£®Q k¡e AØH ®eJz k¡l L¡ ®R AØH f¡Ju¡ k¡®h e¡ a¡ ®L …¢m Ll¡ q®hz’. 

Being afraid he went into a room on 5th floor. Firing was made 

pointing helicopter. Thereafter he came to his own Line. He 

took shelter under the cot. On the night he went to J.C.O’s. 

mess. There he found the rebellions with arms. They were 

firing off and on. He came there through RSU. He came to see 

Habilder Yousuf of 36 Battalion with arms searching the M.T 

garage. Habildar Yousuf asked him of his arms. He claimed 

himself unwell. Habilder Yousuf took him at arms point in the 

Line of RSU. There he found some BDR personnel. Among 

them he identified Lance Naik Abed Ali, Emdadul Hoque, 

Mojibor, Nazmul and Saiful. They all were of RSU. He was 

compelled to take stand beside them. Subader Yousuf took 

stand with arms in front of them. Naik Subader Torab, Habilder 

Masud, Zakir, Naik Kayum were taking the people to down 

stair. Torab took him at gun point to the back side of hospital 

and in front of mortuary. There he found two trucks and a pick 

up. He also found Naik Ali Hussain and driver Sabuj to stand at 
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a far distance. He noticed that the vehicles were with full of 

dead bodies. At the leadership of Subader Yousuf and Naik 

Subader Monoranjan, Habilder Zakir Masud, Rafiqul, Naik 

Bazlu, the condemner/appellant Shahi, Lance Naik 

Mozzamel were digging earth with ‘®L¡c¡m, ®hmQ¡’. There he 

found many BDR personnel. Torab asked him to participate in 

digging earth. He disclosed that he was unwell and thus they 

allowed him to stand aside.  

In cross-examination on behalf of the condemner/ 

appellant Naik Shahi Akter he stated that he deposed before the 

I.O. on 21.11.2009 and before Magistrate on 22.11.2009. Both 

of his statements were read over to him. He denied the 

suggestion that he did not depose of Naik Shahi Akter and 

Masud Eqbal before investigation officer. He deposed before 

the Magistrate that he left Darber by crawling and also deposed 

that firstly he went to the teachers’ quarter thereafter to Barak. 

Darber and teachers’ quarter were at different places, but 

intervened by a road. He denied the suggestion that he did not 

depose before I.O. or Magistrate that he felt unwell. He denied 

the suggestion that he did not go to massgrave (MY Kei). He 
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denied the suggestion that on 25/26th February, 2009 he 

participated in the rebellion. He denied the suggestion that he 

deposed falsely implicating Shahi Akter and Habilder Rafiq. He 

cannot say whether Shahi Akter afterwards promoted to Naik.  

P.W.93 deposed that he was a runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel at RSU.  They called Habilder Akter (43347), 

Habilder Zakir (39995), Habilder Iqbal (44274), Naik Kayum 

(45596), Mozzamel Hoque (53442) to come down. Yousuf Ali 

threatened them to come down from the Barak otherwise they 

would be shot. Coming down therefrom he came to see 

Habilder Safiqul (42947) to unlock the store of RSU and Naik 

Kayum to take ‘®L¡c¡m, ®hmQ¡’ from the store and to get up on 

ambulance. He also saw J.C.O. 5259 Naik Subader Rafiqul to 

stand on RSU. Subader Yousuf, Habilder Zakir, Naik Kayum 
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and another soldier took him to the ambulance at arms point 

and they all were dropped at BDR hospital. There he saw three 

vehicles with dead bodies. He also came to see to grave the 

dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, 43442 Mozammel, 5046 J.C.O. Subader Yousuf, 

51857 Naik Nazrul, 57146 Saidul Islam, the 

condemner/appellant 52253 Naik Shahi Akter, 51668 

Ohiduddin, 53109 Abed Ali, 46625 Rafiqul Alam, 51295 

Joynal, 5259 Naik Subader Rafiqul, 43347 Habilder Akter, 

42947 Safiqul, 44274 Habilder Masum Iqbal and 44190 Driver 

Ali Hussain to grave the dead bodies. 

In cross-examination on behalf of the 

condemner/appellant Shahi Akter he stated that he deposed 

before the Magistrate on 11.11.2009. He made his statement 

voluntarily. He denied the suggestion that he did not depose 

before Magistrate the name of the condemner/appellant.  He did 

not leave Peelkhana. On 27.02.2009 he was in BDR hospital. 

He denied the suggestion that they were under the control of 

police. On 27.02.2009 some other BDR personnel were in the 
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hospital. He denied the suggestion that he was arrested by CID 

on 27.02.2009. He did not go to the place of occurrence with 

any officer. He cannot say whether Naik Shahi Akter has been 

not sent up. He came to RSU Line on 25.02.2009 at about 10.50 

A.M. and remained there till 12.00 A.M.  He denied the 

suggestion that he went many places in Peelkhana till 12.00 

A.M.  He denied the suggestion that for the cause of giving 

false statement he was discharged from the accused list and that 

he deposed falsely.  

P.W.456 deposed that on 25.02.2009 he was in his office. 

At 9.30 A.M. he heard firing from the side of Darber. Later on, 

he came to know that there happened firing in Darber. At 11.00 

A.M. through window he came to see 42947 Shafiqul standing 

with Rifle in front of mess of the Barak. At about 5.15 P.M. he 

also came to see 56700 Lance Naik Nazrul Islam with Rifle to 

move towards M.P. garage and came back to garage after 5 

minutes. At 6 P.M. he went to his room in JCO mess. On his 

way he saw an empty ambulance and beside the ambulance he 

came to see 43347 Akhter Hossain and JCO 5046 Subeder 

Yousuf with agitated mood. They were saying where the dead 



 

 

3927 

body of army officers be taken and what will be done. There he 

also came to see 49075 Naik Younus, 52708 Abul Hasan. The 

above BDR personnel went to mortuary under the leadership of 

Subeder Yousub and Akhter. They were saying that the dead 

body of army officers be buried. At about 6.40 he came up on 4th 

floor in the Barak. At about 1.00 A.M. on the night he heard a 

hue and cry. From veranda he came to see an ambulance. He 

came to see 5046 Yousub Ali, 5259 Robiul, the condemner/ 

appellant 52253 Shahi Akhter with arms beside an ambulance. 

They had also Shovel in their hand. They went towards mortuary 

with Yousub Ali and got up in the ambulance. Some BDR 

personnel also proceeded on foot. Subeder Yousuf afterwards 

told him that the dead bodies of the officers have been graved to 

the west of the mortuary.  

In cross-examination on behalf of the 

condemner/appellant Shahi Akhter he stated that he deposed 

before I.O. on 09.04.2009 for the 1st time and on 22.02.2009 for 

the 2nd time. At the time of deposition before the I.O. none 

accompanied him. On 25.02.2009 at about 11.00 A.M. he came 

to see Shafiqul with Rifle through window. He admitted that he 
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did not depose so in his deposition on 09.04.2009. He also 

admitted that he did not depose in his 1st statement that he went 

to JCO mess at 6.00 P.M. He further admitted that he did not 

depose in the 2nd statement that he saw Akter Hossain beside the 

ambulance. He did not depose in his 2nd statement as of saying 

the BDR personnel where the dead bodies of the army officers 

be taken. He further admits that he did not depose before the I.O. 

that he found Younus and Akhter. He found BDR personnel to 

go to the mortuary under the leadership of Younus and Akhter. 

He also admits that he did not depose in his 2nd statement that 

BDR personnel said that the dead bodies of the army officers be 

graved. He did not depose in his 1st statement that he heard a hue 

and cry at 1.00 A.M. on the night. He further admits that in his 

1st statement he did not depose that Yousuf, Rafiqul, Shahi 

Akhter stood beside the ambulance and they had shovel in their 

hand and they were moving towards mortuary.  

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8.00 A.M. 

Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 
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There was announcement in the mike for taking arms. At 

evening he remained in Barak. On 25.02.2009 at 1.00 hours on 

the night he came to see from veranda an ambulance and BDR 

personnel. Among them he could identify Sepoy JCO 5046 

Yousuf Ali, 45199 Habilder Doud Ali, 51857 Nazrul, 52602 

Mojibor, 55953 Abul Kalam, 59625 Jashim, the condemner/ 

appellant 52253 Shahi Akhter, 54221 Mojibor, 55451 Anowar, 

61993 Emdadul Hoaue, 52826 Mahtab with arms. He also came 

to see some others with spade and shovel. He heard JCO 5046 

Subeder Yousuf to say that they have killed 50/60 army officers 

and it would not be wise to leave their dead bodies open and the 

dead bodies be buried beside mortuary. Afterwards, Subeder 

Yousuf Ali and some others went towards mortuary. He went 

beside mortuary and found the accused digging earth and 

Subeder Yousuf to supervise the work in graving the dead 

bodies.  

In cross-examination on behalf of the condemner/ 

appellant Shahi Akhter he stated that he remained in Peelkhana 

till 22.02.2011. He was aware of the case. Maj. Asad is alive. 

Police arrested him on 20.05.2009. He remained in hajat till 
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30.08.2010. He was taken on remand. Quarter No.40 in 

Peelkhana was allotted in his name. He denied the suggestion 

that before arresting him arms was recovered from his residence.  

He did not know Corporal Khaled. He knew Maj. Jaida Ahasan. 

He deposed before the I.O. on 22.02.2011. He deposed before 

the I.O. that he was in custody. He went beside mortuary at his 

own motion.  He informed of the occurrence to Maj. Asad. Maj. 

Asad asked him to remain in Line. He cannot remember the 

number of Maj. Asad. He did not go beside mortuary with Maj. 

Asad. He cannot say whether Maj. Asad was outside Peelkhana 

on 25.02.2009. He denied the suggestion that he did not go to 

mortuary on the date of occurrence and that he was exempted 

from the case for rendering false evidence. He denied the 

suggestion that arms was recovered from his residence and that 

arms was given in the jimma of Maj. Jahaida Hasan. He cannot 

say whether Shahi Akhter came to Peelkhana 8 days before the 

occurrence. He denied the suggestion that he did not know 

Shahi Akther.  

P.W.654 is the investigating officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that P.W.93 made two statements under Sections 164/ 161 on 

02.08.2009 and 11.11.2009 respectively. The appellant was not-

sent up in 1st C.S. He took two statements of P.W.456 on 

09.04.2009 and 22.02.2011 respectively. In statement dated 

09.04.2009 he did not refer the name of the appellant but 

referred the name of Golam Kibria, Moniruzzaman and Nazmul 

whom he cited as witness.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

the P.Ws. 38, 39, 93, 456, 498 all are eye witnesses to the 

occurrence. They all deposed that the condemner/appellant had 

active participation in causing disappearing of evidence by way 

of graving the dead bodies of the army officers in mass beside, 

mortuary at 1.00 hours on the night following the day 25th Feb, 

2009. They all identified the condemner/appellant with his 

badge No. and in an unlawful assembly. More so, P.W. 38, 456 

and 498 saw him with arms in his active participation to the 
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killing of army officers in furtherance of his common intention. 

Their evidence remains unshaken in the face of cross-

examination on behalf of the condemner/appellant.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

Sections 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the evidence of P.W. 38 is 

tainted and procured. He is a witness of supplementary charge-

sheet. He admitted that he deposed before the investigation 

officer on 20.02.2011. His belated disclosure of the occurrence 

can’t be relied upon. He claims to see the condemner/appellant 

and others to go towards mortuary and to grave the dead bodies 
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of army officers but he admitted in his cross-examination –‘m¡n 

−L¡b¡ ®g−m ¢Rm B¢j ®c¢M e¡Cz B¢j HÉ¡jh¤−m−¾pl A−eL ¢fR−e ¢Rm¡jz ®L ®L¡b¡ 

®b−L m¡n B−e B¢j ®c¢M e¡Cz n¡q£ BJ²¡l−L AhÉq¢a ®cJu¡ q−u¢Rm ¢Le 

S¡¢ee¡z’ His evidence appears unreliable and unacceptable. The 

testimony of P.Ws 39 and 93 appears unreliable since their 

presence as witness by the side of hospital or mortuary is highly 

impracticable.  Both of them claim that they were taken there 

under threat and if that be so they can’t be allowed to stand there 

as observer, rather the situation commands that they participated 

in mass-graving and now the prosecution has set them to depose 

falsely exempting from the list of accused. They are the tutored 

and procured witnesses and their evidence can’t be relied upon. 

The testimony of P.W 456 also appears unreliable. He admitted 

in his cross-examination that he deposed before the investigation 

officer on 22.03.2011. His belated disclosure of the occurrence 

can’t be relied upon. Admittedly he was on 4th floor of J.C.O’s 

Mess and it is hardly impracticable to identify the 

condemner/appellant with arms and to go towards mortuary. His 

evidence as of participation of the condemner/appellant in mass-

graving appears hearsay. Furthermore, he admitted in his cross-
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examination that he did not depose in his 1st statement that the 

condemner/appellant stood beside ambulance. The evidence of 

P.W. 498 also appears tutored and procured.  He admitted in his 

cross-examination that he deposed before I.O on 22.02.2011 and 

he was arrested and had been in hajat till 30.08.2010. From his 

deposition it appears that he had participation with the rebellions 

and it is obvious that he deposed falsely for exempting himself 

from the list of accused. His evidence being tainted and tutored 

also can’t be relied upon. None of the above witnesses discloses 

any culpability of the condemner/appellant to any offence as 

alleged.  

Mr. Islam further submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 

reasonable doubt and trial Court on miss-appreciation of 

evidence on record erroneously found him guilty of the offence 

and sentenced him illegally and it warrants necessary 

interference and as such the Reference as against him is liable to 

be rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 



 

 

3936 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 39, 93, 456 

and 498 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ 
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Among the P.Ws. 38, 456 and 498 saw him with arms 

and to participate in mass-graving the dead bodies.  

P.W. 38 deposed-  

‘25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  GKwU G¨vgey‡jÝ RSU 

Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm my‡e`vi BDmye Avjx mk ¿̄ 

Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z e‡jb| ZLb Zvi Wv‡K mk ¿̄ 

Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK bRi“j,52602 gwReyi ingvb 

†R,wm,I 5259 iwdKzj, 43347 nvwej`vi Av³vi 42947 mwdKzj 44274 

gvmy` BKevj,45199 `vD` Avjx 52253 kvnx Av³vi RSU mn mK‡j  

BDQz‡ei m‡½ GKwÎZ nq| BDmye e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v 

K‡iwQ Zv‡`i jvk †d‡j ivLv  wVK bv jyKv‡q ivL‡Z n‡e †m Rb¨ nmwcUv‡ji 

cwðg cvk MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| †Zvgiv Avgvi m‡½ Pj| 

ZLb †KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U nvmcvZv‡ji cv‡k¦© hvq  Avwg 

gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei w`‡Z †`wL|’ 

P.W. 39 deposed-  

‘my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 

gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q|’  

P.W. 93 deposed-  
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‘giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL Zviv n‡jb JCO 4887 †Zvive 

û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 45596 bv‡qK KvBqyg 53442 

†gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 bv‡qK bRi“j, 57146 mvB ỳj 

Bmjvg 52253 bv‡qK kvnx Av³vi 51668 Iwn`DwÏb, 53109 Av‡e` Avjx, 

46625 iwdKzj Avjg, 51295 Rqbvj, 5259 bv‡qK my‡e`vi iwdKzj, 43347 

nvwej`vi Av³vi 42947 kwdKzj 44274 nvwej`vi gvmy` BKevj mK‡j RSU 

Gi m`m¨ 44190 PvjK Avjx û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 456 deposed-  

‘ivwÎ 1  NwUKvq Mvox I †jvK  WvKvWvwKi  kã ïwb| eviv›`vq `vwo‡q  

†`wL 1 wU  G¨vgy‡jÝ cv‡k¦© 5046 BDQye Avjx 5259  iweDj,  52253  kvnx 

Av³vi mk ¿̄ Ae ’̄vq `vov‡bv| Zv‡`i nv‡Z †ejPv wQj|  Zviv BDQye Avjxi m‡½ 

giPyqvixi w`‡K hvq|  G¨v¤̂y‡jÝ  D‡V|  wKQy  m`m¨ cv‡q †n‡UI hvq| my‡e`vi  

BDQye  c‡i wd‡i  G‡m Rvbvq giPyqvixi cwðg cv‡k¦©  MZ©  K‡i  Awdmvi‡`i 

jvk Kei  w`‡q G‡m‡Q|’ 

P.W. 498 deposed-  

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 
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mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 

Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 

cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.18 Lance Naik/ 

55451 Md. Anwar Hossain. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.283 Lance Na: Md. Jamal Hossain 

 P.W.498 Lance Naik Chalok Syed Mahbubul Alam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Prosecution at the time of hearing submits to expunge 

P.W.31 from consideration.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R. 
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 P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘S¡®N¡’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited for sometime 

behind the Principal quarter and thereafter he came to his Line. 

On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. JCO 5046 subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU line with loud voice. At his call the BDR 

personnel came down from RSU building taking –‘®L¡c¡m ®hmQ¡, 

h¡m¢a’ therefrom and assembled and thereafter went towards 

hospital together with 39995 Habilder Md. Zakir Hossain, 

45596 Naik Md. Abdul Karim and some others. At the same 

time he came to see 44274 Habilder Masud Iqbal, 5259 Naib 

Subedar A.M.M. Rafiqul Islam, 51178 Hasanat Kamal, 59625 

Sepoy Jashim Uddin, 54221 Lance Naik Majibar Rahman the 

condemner/appellant and 55459 Lance Naik Md. Anowar to 

move towards hospital. They all mass-graved the dead bodies 
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of army officers including that of D.G by the side of mortuary 

of the hospital. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 22.02.2011. He admitted that at that time he was on duty in 

Peelkhana and still on duty there. On 16.02.2009 the 

commandant of RSU was Lt. Col. Esat Ebney Amin and 21C 

was Maj. Asad Ud-Dallah. He saw the aforesaid officers in 

Darber. He had no talk with them. On coming back to Line of 

RSU he had talk with some BDR personnel. He remained in the 

Line of RSU for the whole day and night but went to different 

places thereat. He can’t remember whether anybody took 

shelter with him in RSU. He denied the suggestion that he had 

no familiarity with the condemner/appellant and no occasion to 

know his regiment number. He denied the suggestion that he 

deposed falsely.  

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8.00 A.M. 

Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 



 

 

3947 

There was announcement in mike for taking arms. At evening he 

remained in Barak. On 25.02.2009 at 1.00 hours on the night he 

came to see from veranda an ambulance and some BDR 

personnel. Among them he could identify Sepoy JCO 5046 

Yousuf Ali, 45199 Habilder Doud Ali, 51857 Nazrul, 52602 

Mozibur, 55953 Abul Kalam, 59625 Jashim, 52253 Shahi 

Akhter, 54221 Mozibur, the condemner/appellant 55451 

Anowar, 61993 Emdadul Hoque, 52826 Mahtab with arms. He 

also came to see some others with spade and shovel. He heard 

JCO 5046 Subeder Yousuf to say that they have killed 50/60 

army officers and it would not be wise to leave their dead bodies 

open and those be buried beside mortuary. Afterwards, Subeder 

Yousuf Ali and some others went towards mortuary. He went 

beside mortuary and found the accused digging earth and 

Subeder Yousuf to supervise the work in graving the dead 

bodies.  

In cross-examination on behalf of the 

condemner/appellant Anowar he stated that he remained in 

Peelkhana till 22.02.2011. He was aware of the case. Maj. Asad 

is alive. Police arrested him on 20.05.2009. He remained hajat 
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till 30.08.2010. He was taken on remand. Quarter No.40 in 

Peelkhana was allotted in his name. He denied the suggestion 

that before arresting him arms was recovered from his residence.  

He did not know Corporal Khaled. He knew Maj. Jaida Hasan. 

He deposed before the I.O. on 22.02.2011. He deposed before 

the I.O. that he was in custody. He went beside mortuary at his 

own motion.  He informed of the occurrence to Maj. Asad. Maj. 

Asad asked him to remain in Line. He cannot remember the 

number of Maj. Asad. He did not go beside mortuary with Maj. 

Asad. He cannot say whether Maj. Asad was outside Peelkhana 

on 25.02.2009. He denied the suggestion that he did not go to 

mortuary on the date of occurrence and that he was exempted 

from the case for rendering false evidence. He denied the 

suggestion that arms was recovered from his residence and that 

arms was given in the jimma of Maj. Jahaida Hasan.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he examined P.W.283 on 22.02.2011 

and deposed that he saw the appellant after 1.00 P.M. He did 

not depose where P.W.283 was at that time. He visited RSU 
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several times for the purpose of investigation and asked 

commandant and 2IC. Nobody told him against the 

condemner/appellant till 12.07.2010. He denied the suggestion 

that he got P.W.283 earlier but created him subsequently. Some 

arms were recovered from the residence of P.W.498 on 

19.05.2009 but it was not recovered from his possession. He 

denied the suggestion that he arrested P.W.498 and 

subsequently he set him as witness against the appellant to 

depose falsely. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

P.W. 31 deposed of complicity of the condemner/appellant to 

conspiracy. He saw him to sit in a meeting with other 

conspirators at Prim Coaching Centre prior to the occurrence 

where conspiracy to the occurrence hatched up. P.Ws. 283 and 

498 disclosed his active participation in causing disappearance 

of evidence by way graving dead bodies of army officers-in-

mass beside mortuary. Both the P.Ws. 283 and 498 identified 
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him with his badge No. and also saw him in an unlawful 

assembly with arms in his active participation to the killing of 

army officers in furtherance of his common intention. Their 

evidence appears corroborative, unimpeachable and worthy of 

credit.    

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 120B/302/201/149/34 of the Penal Code and dismiss the 

Cr. Appeal filed on his behalf.    

Mr. Md. Mahfuzul Alam, the learned Advocate appearing 

on behalf of the appellant submits that both the although the 

P.Ws. claim to see the condemner/appellant to go towards 

mortuary and to participate in mass-graving of the dead bodies 

of the army officers but on proper assessment of their evidence it 
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inspires no confidence. The testimony P.W. 283  26.02.2009 

a¡¢lM 01.00 O¢VL¡u ®qXm¡CV S¡¢mu 1¢V HÉ¡j¤m¾p RSU AiÉ®¿¹l fË®hn L®lz’ 

Justifies that it was a dark night and in view of above 

circumstances claim of P.W. 283 to identify the 

condemner/appellant from the line appears doubtful and 

unreliable. He admitted in his cross-examination on behalf of 

JCO Naib Subedar A.M.M Rafiqul Islam and others that the 

distance of hospital from RSU is about 400 yards and thus it is 

quite improbable to see the condemner/appellant to participate in 

mass-graving of the dead bodies of Army officer that appears 

unworthy of credit. Similar is the evidence of P.W. 498 who 

claims to identify the condemner/appellant and his participation 

in mass-graving the dead bodies of Army officers from the 

varanda of MT Line. 

Mr. Md. Mahfuzul Alam further submits that both the 

above P.Ws. are of supplementary C.S. being examined by I.O 

on 22.02.2011 and their evidence apparently appears tutored. 

P.W. 283 admitted in cross-examination on behalf Sepoy Jashim 

Uddin and others that he was on duty in Peelkhana. Since he has 

been in Peelkhana during early stage of investigation, there 
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exists no reason to examine him by the I.O or to disclose the 

occurrence to I.O by himself. He also admitted in his cross-

examination that before 22.02.2011 he did not make any written 

statement of the occurrence to anybody. His belated disclosure 

of the occurrence casts reasonable doubt. P.W. 498 admitted in 

his cross-examination that he was arrested on 20.05.2009 and 

remained in custody till 30.08.2010 and was also taken on 

remand. The above facts lends support to the view that he had 

participation in criminal activities and for exempting himself 

from the liability he deposed falsely and in view of the above 

facts none of the above witnesses appears reliable.  

Mr. Md. Mahfuzul Alam also submitted that none of the 

above witnesses depose of the culpability of the 

condemner/appellant to any other offences and the trial court 

erroneously found him guilty and sentenced him arbitrarily. 

Mr. Md. Mahfuzul Alam lastly submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants necessary interference and as such the 
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Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 



 

 

3956 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 283 and 498 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P. Ws. saw him with arms and to participate in 

mass-graving the dead bodies.  

P.W. 283 deposed-  

‘GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 bv‡qe my‡e`vi G‡KGg 

iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 j¨vt bvt nvmbvZ Kvgvj 

†MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt gwReyi ingvb ivB‡dj 

mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K nvmcvZv‡ji w`‡K †h‡Z 

†`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR mn wbnZ †mbv Awdmvi‡`i 

Mb Kei w`‡q‡Q|’ 

P.W. 498 deposed-  

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 
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Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 

cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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Supplementary C.S. Accused No.19 Lance Naik/51178 

Md. Hasnat Kamal. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.283 Lance Na: Md. Jamal Hossain 

 P.W.322 Lance Naik Asstt.64110 Md. Ashraful Alam 

and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Prosecution at the time of hearing submits to expunge 

P.W.31 from consideration.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Mopyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 
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DDG and other officers disarmed him. There raised a sound –

‘S¡®N¡’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to Line he waited for sometime 

behind the Principal quarter and thereafter he came to his Line. 

On the night following the day 25.02.2009 an ambulance 

entered within the premises of RSU. JCO 5046 subedar Md. 

Yousuf Khan came down from that ambulance and asked all to 

come down from RSU line with loud voice. At his call the BDR 

personnel came down from RSU building taking –‘®L¡c¡m ®hmQ¡, 

h¡m¢a’ therefrom and assembled and thereafter went towards 

hospital together with 39995 Habilder Md. Zakir Hossain, 

45596 Naik Md. Abdul Karim and some others. At that time 

44274 Habilder Masud Iqbal, 5259 Naib Subedar A.M.M. 

Rafiqul Islam, the condemner/appellant 51178 Hasanat 

Kamal, 59625 Sepoy Jashim Uddin, 54221 Lance Naik 

Majibar Rahman and 55459 Lance Naik Md. Anowar went 

towards hospital. They all mass-graved the dead bodies of army 

officers including that of D.G by the side of mortuary of the 

hospital. 
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In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O. 

on 22.02.2011. On 16.02.2009 the commandant of RSU was Lt. 

Col. Esat Ebney Anis and 21C was Maj. Asad Ud-Dallah. He 

saw the aforesaid officers in Darber. He had no talk with them. 

On coming back to Line of RSU he had talk with some BDR 

personnel. He remained in the Line of RSU for the whole day 

and night but went to different places thereat. He can’t 

remember whether anybody took shelter with him in RSU. He 

denied the suggestion that he had no familiarity with the 

condemner/appellant and had no occasion to know his regiment 

number. He denied the suggestion that he deposed falsely.  

P.W.322 deposed that he attended Darbar on 25.02.2009. 

At about 9.25 A.M. Sepoy Moyeen entered into Darber. 

Officers disarmed him. Sepoy Kazal ran away. He came to RSU 

on 2nd floor. The rebellions were asking for taking arms. He 

remained in the Line on 25/ 26th Feb, 2009. On the night 

following the day 25th Feb, 009 he came to see a white 

ambulance. He also came to see 52826 Lance Naik Mahatab, 

the condemner/appellant 51178 Hasanat Kamal and 61993 
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Lance Naik Asstt. Emdad with ‘‡Kv`vj ®hmQ¡’ to move towards 

hospital following the ambulance.  

In cross-examination on behalf of the 

condemner/appellant he stated that on 25.02.2009 he was on 

duty at record section. The condemner/appellant worked the 

RSU. He did not make any report to the police station. From 

26.03.2009 he had no talk with his commander but talked with 

the seniors. He remained on 5th floor of RSU. Mortuary was 

500 yard away from RSU. He did not go to the place of mass-

graving. The rebellions were looking for him. The rebellions 

did not see him since he was aside behind a shade on the 2nd 

floor. He denied the suggestion that he had participation with 

the rebellions. He denied the suggestion that he did not see 

anything from 2nd floor. He denied the suggestion that he 

deposed falsely for getting promotion.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.322 was on duty in Peelkhana till 23.02.2011. He 

denied the suggestion that he created the witness later on and 

cited him falsely. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 
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army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

P.Ws. 283 and 322 are eye witnesses to the occurrence specially 

in causing disappearance of dead bodies of army officers 

through mass graving beside mortuary. They both deposed as to 

direct participation of the condemner/appellant to the above act 

of causing disappearance of the dead bodies of army officers 

including that of D.G. They both identified the 

condemner/appellant with his badge No. P.W. 283 also saw him 

with arms in his active participation to the killing of army 

officers and furtherance of his common intention and P.W. 322 

saw him to proceed towards hospital with shovel at 1.00 hours 

on the night following the day 25.02.2009. Their evidence 

appears consistent, corroborative and worthy of credit.     

The learned Deputy Attorney General further submits 

that the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 
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on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.    

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that admittedly P.W.283 

remained in RSU building and his claim of seeing the 

condemner/appellant to go towards mortuary on the night and 

mass-graving the deed bodies of the officers beside mortuary at a 

distance of 400/500 yard at the same time appears impracticable 

and unreliable. He is a procured witness. He admitted in his 

cross-examination that he deposed before I.O on 22.02.2011 

during further investigation. His belated disclosure of evidence 

can’t be relied upon. He further admitted in his cross-

examination that having afraid he went to the side of mortuary 

with the rebellions. It is no doubt that he had participation with 

the rebellions and to get himself exempted from the charge of 

accused he deposed falsely at the instance of prosecution. His 
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conduct appears dualistic and can’t be relied upon. The evidence 

of P.W.322 as to see the condemner/appellant from RSU 

building, having his position on 2nd floor, to go towards the side 

of hospital and graving mortuary also appears impracticable and 

unreliable.  

Mr. Md. Aminul Islam further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 



 

 

3972 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 283 and 322 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 283 saw  him with arms and both the saw him to 

participate in mass-graving the dead bodies.  

P.W. 283 deposed-  

‘GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 bv‡qe my‡e`vi G‡KGg 

iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 j¨vt bvt nvmbvZ Kvgvj 

†MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt gwReyi ingvb ivB‡dj 

mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi †nv‡mb‡K nvmcvZv‡ji w`‡K †h‡Z 

†`wL| Zviv mK‡j nvmcvZv‡ji giPzqvixi cv‡k¦© wWwR mn wbnZ †mbv Awdmvi‡`i 

Mb Kei w`‡q‡Q|’ 

P.W. 322 deposed-  
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‘26 ZvwiL ivZ 1/1 1/2 Uvi mgq BDwb‡U cÖ‡ek K‡i I jvB‡b `vo 

Kivq| Avwg ZvwK‡q †`wL 1 Uv mv`v G¨v¤¦‡jÝ| G¨v¤¦‡j‡Ýi wc‡Q 52826 j¨vÝ 

bv‡qK gvnZve, 51178 nvmbvZ Kvgvj I 61993 j¨vt bvt mnKvix mnKvix 

Gg`v`‡K †Kv`vj †ejPv wb‡q nmwcUv‡j †h‡Z †`wL| †mLv‡b wbnZ Awdmvi‡`i 

MbKei †`q|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supplementary C.S. Accused No.20 Lance Naik 

Asstt./61993 Md. Emdadul Haque. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.39 Sepoy Golam Kibria 

 P.W.322 Lance Naik Asstt./64110 Md. Ashraful Alam 

 P.W.323 Havilder 45943 Md. Mahbub Alam 

 P.W.498 Lance Naik Chalok Syed Mahbubul Alam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W. 39 deposed that he joined in the Darber Hall at 8 

A.M. He took seat on the floor in Darber Hall. Darber started at 

9.00 A.M. At about 9.30 A.M. there happened a hue and cry in 

Darber and every one was trying to take exit. At the increasing 

of firing he came out and went to Soldier Line of R.S.U.  Later 

on, he heard an announcement ‘¢h¢XBl i¡C®cl ®LE m¡C®e b¡L®he e¡ 

pL®m e£®Q k¡e AØH ®eJz k¡l L¡‡Q AØH f¡Ju¡ k¡®h e¡ a¡®L …¢m Ll¡ q®hz’. 

Being afraid he went into a room on 5th floor. Firing was made 

pointing helicopter. Thereafter he came to his own Line. He 

took shelter under the cot. On the night he went to J.C.O’s. 

mess. There he found the rebellions with arms. They were 

firing off and on. He came there through RSU. He came to see 

Habilder Yousuf of 36 Battalion with arms searching the M.T 

garage. Habildar Yousuf asked him of his arms. He claimed 

himself unwell. Habilder Yousuf took him at arms point in the 

Line of RSU. There he found some BDR personnel. Among 

them he identified Lance Naik Abed Ali, the 

condemner/appellant Emdadul Hoque, Mojibor, Nazmul and 

Saiful. They all were of RSU. He was compelled to take stand 

beside them. Subader Yousuf took stand with arms in front of 
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them. Naik Subader Torab, Habilder, Masud, Zakir, Naik 

Kayum were taking the people to down stair. Torab took him at 

gun point to the back side of hospital and in front of mortuary. 

There he found two trucks and a pick up. He also found Naik 

Ali Hussain and driver Sabuj to stand at a far distance. He 

noticed the vehicles with full of dead bodies.  

In cross-examination on behalf of the condemner/ 

appellant Lance Naik Assistant Emdadul Hoque he stated that 

he deposed before the I.O. on 21.11.2009 and before Magistrate 

on 22.11.2009. Both of his statements were read over to him. 

He deposed before the Magistrate that he left Darber by 

crawling and also deposed that firstly he went to the teachers’ 

quarter thereafter to Barak. Darber and teachers’ quarter were at 

different places, but intervened by a road. He denied the 

suggestion that he did not depose before I.O. or Magistrate that 

he felt unwell. He denied the suggestion that on 25/26th 

February, 2009 he participated in the rebellion. He denied the 

suggestion that he deposed falsely implicating the condemner/ 

appellant.  



 

 

3978 

P.W.322 deposed that he attended Darbar on 25.02.2009. 

At about 9.25 A.M. Sepoy Moyeen entered into Darber. 

Officers disarmed him. Sepoy Kazal ran away. He came to RSU 

on 2nd floor. The rebellions were asking for taking arms. He 

remained in the Line on 25/ 26th Feb, 2009. On the night 

following the day 25th Feb, 009 he came to see a white 

ambulance. He also came to see 52826 Lance Naik Mahatab, 

51178 Hasanat Kamal and the condemner/appellant 61993 

Lance Naik Asstt. Emdad with ‘†Kv`vj ®hmQ¡’ to move towards 

hospital following the ambulance.  

In cross-examination on behalf of the 

condemner/appellant he stated that on 25.02.2009 he was on 

duty at record section. The condemner/appellant worked at 

RSU. He did not make any report to the police station. From 

26.03.2009 he had no talk with his commander but talked with 

the seniors. He remained on 5th floor of RSU. Mortuary was 

500 yard away from RSU. He did not go to the place of mass-

graving. The rebellions were looking for him. The rebellions 

did not see him since he was aside behind a shade on the 2nd 

floor. He denied the suggestion that he had participation with 
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the rebellions. He denied the suggestion that he did not see 

anything from 2nd floor. He denied the suggestion that he 

deposed falsely for getting promotion.  

P.W.323 deposed that on 25.02.2009 he attended Darber. 

Sepoy Moyeen pointed arms. Officers disarmed Moyeen. Sepoy 

Kazal left Darber. He left Darbar and came to RSU building. 

He saw BDR personnel to make firing. He remained in T&T 

building. At 11.30 Lance Naik Mahatab directed him to kill 

army officers. Then he came out therefrom and took shelter in 

RSU Line. On the night following the day 25.02.2009 after 1 

A.M. the condemner/appellant 61993 Emadadul Hoq, 

Mahatab along with some other BDR personnel went towards 

mortuary and graved the dead bodies of army officers. Mahatab 

coming back to the line disclosed that they have graved all the 

dead bodies including that of D.G.  

In cross-examination on behalf of the 

condemner/appellant Emdadul Hoq he stated that he and the 

condemner/appellant, both are the members of RSU. On 

27.02.2009 the BDR personnel were with him in the hospital. 

There was police force outside hospital. They were not under 
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confinement. Nobody asked him, so he did not tell the       

occurrence to anybody. He can’t say whether the 

condemner/appellant was on duty after the occurrence. He 

knew of the case 10/12 days after the occurrence. He can’t say 

whether the condemner/appellant was discharged. He denied 

the suggestion that he was arrested by C.I.D for mass-graving. 

He denied the suggestion that he did not know of the 

occurrence and that he deposed falsely.      

P.W. 498 deposed that on 25-26th Feb, 2009 he was on 

duty in RSU. He brought Maj. Asad to his office at 8.00 A.M. 

Afterwards he remained in M.T. Line. At 9.30 A.M. there was 

firing in Darber. Many BDR personnel came back to Barak. 

There was announcement in the mike for taking arms. At 

evening he remained in Barak. On 25.02.2009 at 1.00 hours on 

the night he came to see from veranda an ambulance and BDR 

personnel. Among them he could identify Sepoy JCO 5046 

Yousuf Ali, 45199 Habilder Doud Ali, 51857 Nazrul, 52602 

Mojibor, 55953 Abul Kalam, 59625 Jashim, 52253 Shahi 

Akhter, 54221 Mojibor, 55451 Anowar, the 

condemner/appellant 61993 Emdadul Haque, 52826 Mahtab 
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with arms. He also came to see some others with spade and 

shovel. He heard JCO 5046 Subeder Yousuf to say that they 

have killed 50/60 army officers and it would not be wise to leave 

their dead bodies and the dead bodies be buried beside mortuary. 

Afterwards, Subeder Yousuf Ali and some others went towards 

mortuary. He went beside mortuary and found the accused 

digging earth and Subeder Yousuf to supervise the work in 

graving the dead bodies.  

In cross-examination on behalf of the condemner/ 

appellant Emdad he stated that he remained in Peelkhana till 

22.02.2011. He was aware of the case. Maj. Asad is alive. Police 

arrested him on 20.05.2009. He remained in hajat till 

30.08.2010. He was taken on remand. Quarter No.40 in 

Peelkhana was allotted in his name. He denied the suggestion 

that before arresting him arms was recovered from his residence.  

He did not know Corporal Khaled. He knew Maj. Jaida Ahasan. 

He deposed before the I.O. on 22.02.2011. He deposed before 

the I.O. that he was in custody. He went beside mortuary at his 

own motion.  He informed of the occurrence to Maj. Asad. Maj. 

Asad asked him to remain in Line. He cannot remember the 
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number of Maj. Asad. He did not go beside mortuary with Maj. 

Asad. He cannot say whether Maj. Asad was outside Peelkhana 

on 25.02.2009. He denied the suggestion that he did not go to 

mortuary on the date of occurrence and that he was escaped from 

the case for rendering false evidence. He denied the suggestion 

that arms was recovered from his residence and that arms was 

given in the jimma of Maj. Jahaida Hasan.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant he stated 

that the appellant was not-sent up in 1st C.S. P.W.39 did not 

depose before him that he was taken in RSU Line at arms point. 

He did not depose before him of the vehicle loaded with dead 

bodies and the named of witness Shahi. He reiterated that 

P.W.39 deposed of 40/50 dead bodies in the vehicle. He 

deposed of Najmul as accused. P.W.63. P.Ws.39 and 323 were 

in Peelkhana after the occurrence. He denied the suggestion that 

he implicated the appellant in supplementary C.S. by creating 

fictitious witnesses.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 
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disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

P.Ws. 39, 322, 323 and 498 are eye witnesses to the occurrence 

specially in causing disappearance of dead bodies of army 

officers through mass graving beside mortuary. They all 

deposed as to direct participation of the condemner/appellant to 

the above act of causing disappearance of the dead bodies of 

army officers including that of D.G. P.Ws. 322, 323 and 498 

identified the condemner/appellant with his badge No. P.W. 

322 saw him to proceed towards hospital with spade and 

shovel. P.W. 498 saw him with arms in his active participation 

to the killing of army officers in furtherance of his common 

intention and to grave the dead bodies.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 
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does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that P.W. 39 is a questionable 

witness. From his deposition it appears that he participated with 

the rebellions and accompanied them to the side of mortuary and 

as such his deposition was taken by the Magistrate as well as by 

the investigation officer. In view of the above facts it is apparent 

that he is a tortured witness and adduced false evidence in order 

to get rid himself of accused. Moreover, he did not identify the 

condemner/appellant properly either his Battalion or Regiment 

number. It can’t be believed that taking him at arms point he 

would be allowed to simply observe the occurrence as a 

spectator. It is quite unusual, unnatural and as such his evidence 

can’t be relied upon. P.Ws. 323 and 498 are witnesses of 

supplementary C.S. Both of them admitted in their cross-

examination that they deposed before the investigation officer on 

23.02.2011 and 22.02.2009 i.e. during further investigation. 
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From the evidence of P.W. 323 as it appears he was on the 2nd 

floor of RSU building and the mortuary was 400/500 yards far 

off from RSU building and in the midst of it there was a 5 

storied building. It is highly impracticable to see the 

condemner/appellant to go towards mortuary and to grave the 

dead bodies from his position as he remained on 2nd floor of the 

RSU building. Moreover, on proper security it appears that he 

heard of mass-graving of the dead bodies of army officer 

including that of D.G. from Mahatab and such evidence is 

hearsay in nature. P.W. 498 was in MT Line. He also claims to 

see the condemner/appellant with arms and to go towards 

mortuary with Habilder Yousuf for mass-graving.  His above 

evidence to see the condemner/appellant with arms and to go 

towards mortuary for mass-graving is hypothetical having had 

his position at M.T. Line. He admits in cross-examination that he 

was not asked for to go to mortuary and he went there at his own 

motion. In view of the facts of such horrific and dreadful 

situation it is quite unnatural that he would voluntary himself at 

late night to be an observer of mass graving. None of the above 
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P.Ws. discloses any culpability of the condemner/appellant to 

any offence as alleged against him.   

Mr. Islam further submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 

reasonable doubt and trial Court on mis-appreciation of evidence 

on record erroneously found him guilty of the offence and 

sentenced him illegally and it warrants necessary interference 

and as such the Reference as against him is liable to be rejected 

and the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 



 

 

3989 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39, 322, 323 

and 498 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 498 saw him with arms and all the P.Ws. saw him 

to participate in mass-graving the dead bodies.  

P.W. 39 deposed-  

‘Avgv‡K A‡ ¿̄i gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz 

wewWAvi m`m¨ `vwo‡q Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj 

nK, gwRei, bvRgyj mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo 

Kivq| my‡e`vi BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi 

†Zvive| nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P 

bvgvB‡Z‡Q| †Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi 

mvg‡b wb‡q hvq †mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL|’ 

P.W. 322 deposed- 
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‘26 ZvwiL ivZ 1/1 1/2 Uvi mgq BDwb‡U cÖ‡ek K‡i I jvB‡b `vo 

Kivq| Avwg ZvwK‡q †`wL 1 Uv mv`v G¨v¤¦‡jÝ| G¨v¤¦‡j‡Ýi wc‡Q 52826 j¨vÝ 

bv‡qK gvnZve, 51178 nvmbvZ Kvgvj I 61993 j¨vt bvt mnKvix mnKvix 

Gg`v`‡K †Kv`vj †ejPv wb‡q nmwcUv‡j †h‡Z †`wL| †mLv‡b wbnZ Awdmvi‡`i 

MbKei †`q|’ 

P.W. 323 deposed-  

‘25/2/09 ivwÎ 1 Uvi c‡i 61993 Gg`v ỳj nK I gvnZve mn wKQy 

wewWAvi m`m¨ nmwcUv‡j gviPyqvixi w`‡K hvq Zviv †mbv Awdmvi‡`i MbKei 

†`q|’ 

P.W. 498 deposed-  

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 
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Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 

cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  
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Supplementary C.S. Accused No.21 Lance Naik Asstt. 

/71297 Md. Selim Miah. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/34/149 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.38 Na: Subader, JCO Md. Moniruzzaman 

 P.W.55 Cook Md. Jalal Hossain 

 P.W.107 Sepoy Md. Mukul Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

added the evidence of following witness for consideration 

against the condemner/appellant- 

P.W.456 JCO Naib Subader Md. Ainul Hossain   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W.38 deposed that he joined in RSU on 05.02.007as 

trainer. On 25.02.2009 he was in the class on 3rd floor. At about 

9.30 A.M. he heard firing from Darber Hall. He came out on the 

Veranda. Afterwards he also heard firing and noise in 13 and 36 

Battalions and saw BDR personnel to run towards Darber Hall. 

Naik Subader Matin rushed towards them and informed him of 

violence in Darber Hall. At about 11.00 A.M from class room 

of RSU he also came to see 42947 Habilder Shafiqul of RSU 

with Rifle and a pistol in front of RSU soldiers’ mess and 

56700 Nazrul Islam,  the condemner/ appellant 71297 of Md. 

Salim Miah of RSU to move forward with Rifle. At evening he 

came to know that the BDR personnel killed many army 

officers. It was announced in the mike that none of the BDR 

personnel would remain in Barak and they were directed to take 

stand by the side of wall with arms and if any BDR personnel is 

found without arms they would be killed. 

In cross-examination on behalf of the condemner/ 

appellant Lance Naik Assistant Salim Miah he stated that he 

deposed before the I.O. on 20.02.2011. His statement was 

computer composed and thereafter read over to him. Since 
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03.03.2009 he has been in Peelkhana. The case was lodged in 

Lalbag Police Station on 28.02.2009. He was aware that 

investigation was going on. He cannot say whether his 

colleagues were taken to CID from Peelkhana and also cannot 

say whether I.O. had his office in Peelkhana. He did not go to 

the I.O. at his own accord. On 25.02.2009 the trainer was Naik 

Hafizur Rahman. He was taking class. There were 33 trainees. 

Having heard firing sound he came out and returned back and 

made a direction. He did not depose before I.O. the name of the 

trainers and the trainees. On 25.02.2009 he was at training 

building from 9.30 to 11.00 A.M. His residence was at J.C.O. 

mess. The commander of RSU was Egal Amin. He had 

communication over mobile with the commander. I.O. did not 

seize his mobile. He had no talk with the rebellions. He tried to 

protect the officers and to rescue them. He was in the RSU 

building till evening. At that time trainer or the trainees did not 

accompany him. Until 11.00 A.M. no BDR person came there. 

He was with uniform. Until 10.30 of the night he was in that 

building. At 10.30 he went to the side of canteen. Soldiers’ 

mess was 35 yard away and canteen was 50 yard away from 



 

 

3998 

RSU training building. He did not see any soldier in the 

canteen. There were three mango trees in front of canteen. 

There was no possibility to see all around therefrom but it was 

viewed from two sides.  At 10.30 he did not find it convenient 

to go out. He did not know the presence of Home Minister. He 

did not depose before I.O the ambulance number. Mortuary was 

¾ kilometer away from RSU canteen. He denied the suggestion 

that it was a foggy night. He had good relation with the accused 

during his service life. He had no opportunity to advise them 

since they were in aggrieved mood. He did not see wherefrom 

the dead bodies were taken and where they buried. He was far 

behind the ambulance. He cannot say whether Shahi Akter was 

discharged. He deposed in munity case. He cannot say whether 

in that case he named of Salim Miah. He denied the suggestion 

that he was in his room of his unit. He did not hear any 

announcement of leaving around three kilometer from Battalion 

headquarter. He denied the suggestion that since he had 

complicity to the occurrence he left Peelkhana crossing the wall 

instead of gate. He denied the suggestion that 4 witnesses 

deposed against him. He denied the suggestion that he gave 
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incentive to the rebellions and that he did not identify any BDR 

personnel and that he deposed falsely. He also denied the 

suggestion that Lance Naik Salim had no arms with him and 

that since he was not aware of the occurrence he did not depose 

within two years. He reiterated that he told of the occurrence to 

his commander. 

P.W.55 deposed that on 25.02.2009 he had his duty at 

Rifle Security unit. At 9.25 A.M. he heard firing from the side 

of Darbar. From Varanda he came to see BDR personnel 

coming out from Darbar. He along with mess commander took 

shelter in field mess. At evening he came at RSU gate. He saw 

a pick-up in front of the gate. One asked him where he would 

go. He replied to go at gate No.5. He picked him up in the pick-

up under threat. In the vehicle he came to see BDR personnel 

with arms. Among them he could identify J.C.O Sajad Mia and 

J.C.O. Torab Hossain. Both hailed from BDR hospital. Later 

on, the vehicle took stand in front of Sadar Battalion. Coming 

down from Pick up he came to see the BDR personnel with 

arms beside the dead bodies. Among them he could identify the 
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condemner/ appellant Selim Miah and Lance Naik Najmul of 

RSU. They were Saying ‘Bjl¡ ®j®l¢R, ®a¡jl¡ m¡n pl¡Jz’ 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the 

investigation officer on 23.02.2011. Before that he deposed 

before unit officer. Nobody send him to the investigation 

officer from unit. He knew Giash. He along with Giash 

remained at M.T. garage whole over the night. He denied the 

suggestion that he was not present at RSU unit. He along with 6 

members went by the pick-up. He did not depose of their 

identification before the investigation officer. He denied the 

suggestion that he had participation with the rebellions and that 

to get himself exempted as an accused he deposed falsely.   

P.W. 107 deposed that on 25.02.2009 at about 9.25 A.M. 

he heard firing. At about 13.00 hours he came to see 5046 

Subader Yousuf to pass in front of MT building with SMG in 

hand and folding red flag. He also came to see LNk Hasan, the 

condemner/ appellant LNk Salim with rifle in soldiers’ mess 

at about 13.30 hours. LNk Hasan asked him of his arms. The 

condemner/ appellant Salim accused him as ‘c¡m¡m’ of army 
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officers and threatened his life as they have killed the army 

officers. Being afraid he stayed the whole day in the Barak and 

on the following day crossed over the wall by the side of the 

J.C.O. mess and left Peelkhana.  

In cross-examination on behalf of the condemner/ 

appellant Lance Naik Assistant Salim Miah, he stated that on 

25.02.2009 he was in F.S.I. course. NSub Moniruzzaman, A. 

Matin and two Habilder were along with him. He heard firing 

sound from the class room. For safety they were awaiting on 

the floor. They did not receive any command to leave the place. 

There was risk in outside. He denied the suggestion that he did 

not go outside the class room and did not see any injured or 

dead person and that he deposed falsely. 

P.W.456 deposed that on 25.02.2009 he was in his office. 

At 9.30 A.M. he heard firing from the side of Darber. Later on, 

he came to know that there happened firing in Darber. At 11.00 

A.M. through window he came to see 42947 Shafiqul standing 

with Rifle in front of mess of the Barak. At about 5.15 P.M. he 

also came to see 56700 Lance Naik Nazrul Islam with Rifle to 

move towards M.P. garage and came back to garage after 5 
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minutes. At 6.00 P.M. he went to his room in JCO mess. On his 

way he saw an empty ambulance and beside the ambulance he 

came to see 43347 Akhter Hossain and JCO 5046 Subeder 

Yousuf with agitated mood. They were saying where the dead 

body of army officers be taken and what will be done. There he 

also came to see 49075 Naik Younus, 52708 Abul Hasan. The 

above BDR personnel went to mortuary under the leadership of 

Subeder Yousub and Akhter. They were saying that the dead 

body of army officers be buried. At about 6.40 he came up on 4th 

floor in the Barak. At about 1.00 A.M. on the night he heard a 

hue and cry. From veranda he came to see an ambulance. He 

came to see 5046 Yousub Ali, 5259 Robiul, 52253 Shahi Akhter 

with arms beside an ambulance. They had also Shovel in their 

hand. They went towards mortuary with Yousub Ali by getting 

up in the ambulance. Some BDR personnel also proceeded on 

foot. Subeder Yousuf afterwards told him that the dead bodies of 

the officers have been graved to the west of the mortuary. On 

26.02.2009 at about 10.30 from the veranda of Zone line he 

came to see the condemner/ appellant 71297 Salim with Rifle 
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to go out of the gate. He also came to see 39995 Zakir behind the 

hospital. They all took grenade therefrom.  

In cross-examination on behalf of the condemner/ 

appellant Salim he stated that he deposed before I.O. on 

09.04.2009 for the 1st time and on 22.02.2009 for the 2nd time. At 

the time of deposition before the I.O. none accompanied him. He 

found BDR personnel to go to the mortuary under the leadership 

of Younus and Akhter. He also admits that he did not depose in 

his 2nd statement that BDR personnel said that the dead bodies of 

the army officers be graved. He further admitted that he did not 

depose of Salim in his 1st statement. He did not depose in his 2nd 

statement that he remained in the JCO mess. He denied the 

suggestion that he deposed falsely. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.107 was attached at the time of occurrence and the 

appellant was in Peelkhana prior to the occurrence. The 

appellant was arrested on 28.02.2011. He did not ascertain 

when he 1st arrested and who arrested him. He denied the 

suggestion that Golam Kibria referred the name of P.W.38. He 
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recorded the statement of Moniruzzaman on 20.02.2011.  On 

25.02.2009 he was in the class room. He did not find out the list 

of trainees and can’t say who were the trainers. All three 

witnesses were in Peelkhana after the occurrence. He denied the 

suggestion that none of the witnesses was aware of the 

occurrence and they all deposed as he tutored. He denied the 

suggestion that he implicated the appellant falsely without any 

evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

P.Ws. 38, 55, 107 and 456 all are eye witnesses to the 

occurrence. P.Ws. 38 and 107 saw the condemner/appellant 

with arms at the time of occurrence on 25.02.2009. P.W. 456 

also saw him with arms on 26.02.2009. P.W. 55 saw him with 

arms at R.S.U. in order to causing disappearance of dead bodies 

of army officers. All the P.Ws. saw him with arms in his active 

participation to the killing of army officers in furtherance of his 

common intention. P.Ws. 38 and 456 identified him with his 
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badge No. Their evidence remains unimpeachable, untainted, 

unembellished, worthy of credit leaving no room of doubt in it.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. S.M. Shahjahan, the learned Advocate appearing with 

Mr. Md. Hedayet Ullah and Dr. Md. Abdul Malek Howlader for 

the appellant submits that the testimonies of the P.Ws 38, 55 and 

107 appears vague and unspecified. P.W. 38 claims to see the 

condemner/appellant to move with rifle on his shoulder along 

with Nazrul Islam but no specification to which direction they 

were moving. P.W. 55 also claims to see the 

condemner/appellant beside dead bodies and with arms. He did 
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not disclose the Battalion/Regiment No. of the 

condemner/appellant. There are number of BDR personnel 

named Selim in the instant case. Without proper identification it 

can’t be said that the testimony of P.W. 55 relates to the present 

condemner/appellant. On proper scrutiny of his evidence it 

appears that he had active participation with the rebellion and 

thus got up in the vehicle with other 6 rebellions. The evidence 

of P.W. 107 also appears vague and unspecified and does not 

bear any substance. He simply saw the condemner/appellant to 

sit with rifle in Sainik Mess. P.W. 456 similarly saw the 

condemner/appellant to go out of gate with rifle on 26.02.2009 at 

10.30 A.M. when the situation became cool down. None of the 

P.ws, in fact, disclosed any culpability of the 

condemner/appellant to any offence as he was charged for. All 

the P.Ws are  witnesses to supplementary C.S. Excepting P.W. 

456 they all deposed before I.O on 22.02.2011/23.02.2011. P.W. 

456 deposed before I.O twice on 09.04.2009 and on 22.02.2011. 

P.W. 456 admitted in cross examination that he did not depose 

of the condemner/appellant in his 1st statement. The belated 

disclosure of the occurrence of the above P.Ws inspires no 
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confidence and that they all appear as tutored and procured 

witnesses to implicate the condemner/appellant falsely. Their 

evidence can’t be relied on to base the conviction of the 

condemner/appellant.   

Mr. Shahjahan further submits that the prosecution could 

not bring the charge home against the condemner/appellant 

beyond reasonable doubt and trial Court on mis-appreciation of 

evidence on record erroneously found him guilty of the offence 

and sentenced him illegally and it warrants necessary 

interference and as such the Reference as against him is liable to 

be rejected and the Crl. Appeal/Jail Appeal filed on his behalf be 

allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 
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with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 55, 107 and 

456 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. saw him with arms and to participate in 

mass-graving of dead bodies.  

P.W. 38 deposed-  

‘Abygvb 11 Uvi mgq RSU `vjv‡b 3q Zvjvq  †kªbx K¶ n‡Z †`L‡Z 

cvB| 42947 nvwej`vi kwdKzj  RSU GKwU ivB‡dj I 1wU wc¯—jmn RSU 

‰mwbK †g‡mi  mvg‡b `vov‡bv| H mgq  56700 bs bRi“j Bmjvg 71297 

†gvt †mwjg wgqv RSU †K ivB‡dj Kv‡a wb‡q †h‡Z †`wL|’ 

P.W. 55 deposed-  
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‘Mvox †_‡K †b‡g ¸wjwe× jvk †`wL| jv‡ki cv‡k wewWAvi m`m¨‡K A ¿̄ 

mn †`wL| Zv‡`i g‡a¨ RSU Gi †mwjg wgqv I j¨vt bv‡qK bRi“j‡K wPb‡Z 

cvwi| Zviv ejwQj Avgiv †g‡iwQ †Zvgiv jvk mivI|’ 

P.W. 107 deposed-  

‘13.30 wgt ˆmwbK †g‡m j¨vÝ bv‡qK nvmvb, j¨vÝ bv‡qK †mwjg‡K 

ivB‡djmn emv †`wL| nvmvb Avgv‡K †`‡L e‡j Avgvi A ¿̄  †Kv_vq| †mwjg 

wgqv e‡j Giv A ¿̄  †b‡e bv Giv †mbv Awdmvi‡`i `vjvj| †mbv Awdmvi‡`i 

†hfv‡e nZ¨v K‡iwQ Zv‡`iI wVK GKB fv‡e ¸wj Kiv cÖ‡qvRb|’ 

P.W. 456 deposed-  

‘26Ð2Ð09  ‡ejv 10.30  wgt †Rvb jvBb  eviv›`vq  `vwo‡q †`wL|  

71297  †mwjg, nv‡Z  ivB‡dj  wb‡q †MU   w`‡q†ei n‡q hvq|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/201/34/149 of the Penal 

Code and sentenced him accordingly. The Reference against the 

condemner/appellant is hereby accepted with modification of 

fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

Supp. C.S. Accused No.22 Lance Naik Asstt./ 56700 

Md. Nazrul Islam. 

Trial court charged him for the offences under Sections 

302/201/34 and convicted under Sections 302/149/34 of the 

Penal Code in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha 

 P.W. 38 Naik Subader JCO Md. Moniruzzaman 

 P.W.55 cook Md. Jalal Hossain 

 P.W.456 JCO Naib Subader Md. Ainul Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  
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P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.38 deposed that he joined in RSU on 05.02.2007 as 

trainer. On 25.02.2009 he was in the class on 3rd floor. At about 

9.30 A.M. he heard firing from Darber Hall. He came out on the 

Veranda. Afterwards he also heard firing and noise from 13 and 

36 Battalions and saw BDR personnel to run towards Darber 

Hall. Naik Subader Matin rushed towards them and informed 

him of violence in Darber Hall. At about 11.00 A.M from class 

room of RSU he also came to see 42947 Habilder Shafiqul of 

RSU with Rifle and a pistol in front of RSU sainik mess and 

the condemner/appellant 56700 Nazrul Islam, 71297 of Md. 

Salim Miah of RSU to move forward with Rifle. At evening he 

came to know that the BDR personnel killed many army 

officers. It was announced through mike that none of the BDR 

personnel would remain in Barak and they were directed to take 

stand by the side of wall with arms and if any BDR person is 

without arms they would be killed.  
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In cross-examination on behalf of the 

condemner/appellant Lance Naik Nazrul Islam he stated that he 

deposed before the I.O. on 20.02.2011. His statement was 

computer composed and thereafter read over to him. Since 

03.03.2009 he has been in Peelkhana. The case was lodged in 

Lalbag Police Station on 28.02.2009. He was aware of the 

investigation that was going on. He cannot say whether his 

colleagues were taken to CID from Peelkhana and also cannot 

say whether I.O. had his office in Peelkhana. He did not go to 

the I.O. at his own accord. On 25.02.2009 the trainer was Naik 

Hafizur Rahman. He was taking class. There were 33 trainees.  

On hearing firing sound he came out and on return back he 

made a direction. He did not depose before I.O. the name of the 

trainers and the trainees. On 25.02.2009 he was at training 

building from 9.30 to 11.00 A.M. His residence was at J.C.O. 

mess. The commander of RSU was Egal Amin. He had 

communication over mobile with the commander. I.O. did not 

seize his mobile. He had no talk with the rebellions. He tried to 

protect the officers and to rescue them. He was in the RSU 

building till evening. At that time neither the trainer nor the 
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trainees accompanied him. Until 11.00 A.M. no BDR person 

came there. He was with uniform. He was in that building till 

10.30 on the night. At 10.30 he went to the side of canteen. 

Sainik mess was 35 yard away and canteen was 50 yard away 

from RSU training building. He did not see any soldier in the 

canteen. There were three mango trees in front of canteen. 

There was no possibility to see all around therefrom but it was 

viewed from two sides.  At 10.30 he did not find it convenient 

to go out. He did not know the presence of Home Minister. He 

did not depose before I.O the ambulance number. Mortuary was 

¾ kilometer away from RSU canteen. He denied the suggestion 

that it was a foggy night. He had good relation with the accused 

during his service life. He had no opportunity to advise them 

since they were in aggrieved mood. He did not see wherefrom 

the dead bodies were taken and where they were buried. He was 

far behind the ambulance. He cannot say whether Shahi Akter 

was discharged. He deposed in munity case. He cannot say 

whether Nazrul was on RP duty. He denied the suggestion that 

he did not see the condemner/appellant beside mortuary. He 

knew the condemner/appellant Lance Naik Nazrul. He was in 
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Darber. He did not hear any announcement of leaving around 

three kilometer from Battalion headquarter. He cannot say 

whether the condemner/appellant Lance Naik Nazrul was 

outside Peelkhana and that he did not see Nazrul with arms. He 

denied the suggestion that since he had complicity to the 

occurrence he left Peelkhana crossing the wall instead of gate. 

P.W.55 deposed that on 25.02.2009 he was on duty at 

security unit. At 9.25 A.M he heard firing sound from Darber 

Hall. From veranda he came to see BDR personnel to run 

towards Darber. At evening he came at RSU gate. A pick-up 

stood at the gate. One BDR person took him up in the pick-up 

under threat with arms. He found BDR personnel with arms on 

the pick-up. Among them he could identify JCO Sayeed Mia 

and JCO Torab Hossain. Both were the staff of hospital. The 

pick-up took stand in front of Sadar Battalion. He came to see 

‘…¢m¢hÜ m¡n’   there and BDR personnel with arms. Among then 

he came to identify Selim Mia of RSU and the 

condemner/appellant Lance Naik Najrul. Thereafter, he took 

shelter under the shade of tree and therefrom to Line. 
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In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the 

investigation officer on 23.02.2011. Before that he deposed 

before unit officer. Nobody send him to the investigation 

officer from unit. He knew Giash. He along with Giash 

remained at M.T. garadge whole over the night. He denied the 

suggestion that he was not present at RSU unit. Najrul was also 

posted at RSU. His regiment No. was 56700. He along with 6 

members went by the pick-up. He did not depose of their 

identify before the investigation officer. He denied the 

suggestion that he did not happen to meet with the 

condemner/appellant Najrul Islam. He denied the suggestion 

that he had participation with rebellions and that to get himself 

exempted he deposed falsely.   

P.W.456 deposed that on 25.02.2009 he was in his office. 

At 9.30 A.M. he heard firing from the side of Darber. Later on, 

he came to know that there happened firing in Darber. At 11.00 

A.M. through window he came to see 42947 Shafiqul standing 

with Rifle in front of mess of the Barak. At about 5.15 P.M. he 

also came to see the condemner/appellant 56700 Lance Naik 
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Nazrul Islam with Rifle to move towards M.P. garage and came 

back to garage after 5 minutes. At 6.00 P.M. he went to his room 

in JCO mess.  

In cross-examination on behalf of the 

condemner/appellant Nazrul he stated that he deposed before 

I.O. on 09.04.2009 for the 1st time and on 22.02.2009 for the 2nd 

time. At the time of deposition before the I.O. none accompanied 

him. He further admitted that he did not depose of Nazrul in his 

1st statement. He also admitted that he did not depose in his 1st 

statement that he went to JCO mess at 6.00 P.M. He further 

admitted that he did not depose in the 2nd statement that he saw 

Akter Hossain beside the ambulance. He also cannot remember 

whether he deposed in his statement that he found Subeder 

Yousuf and Akhter with agitated mood. He did not depose in his 

2nd statement as of saying the BDR personnel where the dead 

bodies of the army officers be taken.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he denied the suggestion that Golam Kibria deposed 

against P.W.38. He recorded the statement of Moniruzzaman on 
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20.02.2011.  On 25.02.2009 he was in the class room. He did 

not find out the list of trainees and can’t say who were the 

trainers. All three witnesses were in Peelkhana after the 

occurrence. He denied the suggestion that none of the witnesses 

was aware of the occurrence and they all deposed as he tutored.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with others and took away arms by breaking 

kote and magazine and caused death of 74 persons including 57 

army officers and mass-massacre and also caused 

disappearance of evidence as it is evident from the evidence of 

prosecution witnesses.    

The learned Deputy Attorney General also submits that 

P.Ws. 38, 55, 456 all are eye witnesses to the occurrence. P.W. 

38 saw the condemner/appellant with arms at the time of 

occurrence on 25.02.2009. P.W. 456 also saw him with arms on 

26.02.2009. P.W. 55 saw him with arms at R.S.U. in order to 

causing disappearance of dead bodies of army officers. They all 

saw him with arms in his active participation to the killing of 

army officers in furtherance of his common intention. P.Ws. 38 

and 456 identified him with his badge No. Their evidence 

remains unimpeachable, untainted, unembellished, worthy of 

credit leaving no room of doubt in it.  
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The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal filed on his behalf.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that all the above P.Ws are 

witnesses to supplementary C.S. Admittedly they deposed before 

the investigation officer from 20-23rd Feb, 2011 i.e. during the 

period of further investigation to the case. Such belated 

disclosure of the occurrence of the aforesaid P.Ws casts 

reasonable doubt to their evidence. It is apparent that they have 

been set to implicate the condemner/appellant falsely. P.W. 38 

admitted in his cross- examination that he disclosed of the 

occurrence to his commandant. P.W. 55 also admitted that prior 
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to deposing before the investigation officer he deposed before 

his unit officer. Had they disclosed it to their authority, 

obviously, they might have been sent to the investigation agency 

as competent witnesses and the condemner/appellant be cited in 

1st charge-sheet.  

From the deposition of P.W. 55 it appears that he was 

taken on the pick-up under threat. His claim of escaping 

afterwards-‘a¡l¡  hm¢Rm Bjl¡ ®j−l¢R ®a¡jl¡ m¡n pl¡Jz B¢j p¤−k¡N ey‡S 

N¡−Rl Bs¡−m Q−m k¡C’ appears unreliable rather it supports that he 

had participation with the rebellions and to get exemption as an 

accused to the case he surrendered to the unit of the prosecution 

authority to depose falsely. P.W. 456 also admits that he deposed 

before the investigation officer on 9.04.2009 and 22.02.2011. He 

further admitted that he did not depose of the 

condemner/appellant in his 1st statement which makes it clear 

that he implicated the condemner/appellant in his 2nd statement 

as being tutored by the prosecution agency. The evidence of all 

the P.Ws appears shaky. Such tainted and procured witnesses 

can’t be relied upon. 
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Mr. Islam further submits that the prosecution could not 

bring the charge home against the condemner/appellant beyond 

reasonable doubt and trial Court on mis-appreciation of evidence 

on record erroneously found him guilty of the offence and 

sentenced him illegally and it warrants necessary interference 

and as such the Reference as against him is liable to be rejected 

and the Crl. Appeal/Jail Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 38, 55 and 456 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. saw him with arms and to participate in 

mass-graving of dead bodies.  

P.W. 38 deposed-  

‘Abygvb 11 Uvi mgq RSU `vjv‡b 3q Zvjvq  †kªbx K¶ n‡Z †`L‡Z 

cvB| 42947 nvwej`vi kwdKzj  RSU GKwU ivB‡dj I 1wU wc¯—jmn RSU 

‰mwbK †g‡mi  mvg‡b `vov‡bv| H mgq  56700 bs bRi“j Bmjvg 71297 

†gvt †mwjg wgqv RSU †K ivB‡dj Kv‡a wb‡q †h‡Z †`wL|’ 

P.W. 55 deposed-  

‘Mvox †_‡K †b‡g ¸wjwe× jvk †`wL| jv‡ki cv‡k wewWAvi m`m¨‡K A ¿̄ 

mn †`wL| Zv‡`i g‡a¨ RSU Gi †mwjg wgqv I j¨vt bv‡qK bRi“j‡K wPb‡Z 

cvwi| Zviv ejwQj Avgiv †g‡iwQ †Zvgiv jvk mivI|’ 

P.W. 456 deposed-  

‘we‡KjÐ 5.15  wgt  GKRb  ‰mwbK‡K ivB‡dj  mn Gg, wU †M‡i‡R 

†h‡Z †`wL| Zvi  bv¤̂vi  56700  j¨vt  bvt bRi“j Bmjvg  5 wgwbU c‡i †m  

M¨v‡iR †_‡K  †ei n‡q  P‡j  hvq|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/201/34/149 of the 

Penal Code and sentenced him accordingly. The Reference 

against the condemner/appellant is hereby accepted with 

modification of fine reducing to Tk.30,000/-(thirty thousand). 

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly dismissed with 

modification.  

The Death Reference is rejected with modification of 

sentence and the impugned order of conviction and sentence 

passed by the trial Court is set aside and they are convicted 
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under Sections 120B/302/149/34 of the Penal Code and 

sentenced to imprisonment  for life and fine of Tk.20,000/- 

(twenty thousand) in default  to suffer S.I. for 3(three)  

years. Their respective Criminal Appeals and Jail Appeals 

are allowed in part so far it relates to the condemned-

prisoners, namely, as under: 

C.S. Accused No.13/ Public/ Md. Zakir Hossain. 

Trial court charged him for the offences under Sections 

120B/302/149/201/34 and convicted  under Sections 

302/120B/34/149/201 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.31 Sepoy Firoz Hossain Deptori 

 P.W.412 Major Khaled Ahmed 

 P.W.429 Md. Iqbal Hossain 

 P.W.431 Syed Baijid, A.S.I. 

 P.W.575 Barrister Fajle Nur Taposh M.P. 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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condemned prisoner along with confessional statement of co-

accused – C.S.A-06 Md. Selim Reza 

  C.S.A.29 Havilder Khandaker Moniruzzaman 

  C.S.A-38 Sepoy Md. Ayub Ali 

In examination under Section 342 of the Code of 

Criminal Procedure the condemner/appellant submitted a 

written statement and adduced his own evidence as D.W.22. 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

 P.W.7 Major Tareq Md. Bhawali.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.7 deposed that he had his posting in BDR sector, 

Mymensingh. On the occasion of BDR week he joined in BDR 

Headquarter on 14.02.2009. He was attending Headquarter 

office from his residence at Nakhalpara. On 21.02.2009 some 

leaflets were laid out in BDR Headquarter. As such 11 officers 

with the rank of Maj. were entrusted on duty at important 
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places. He had his duty at quarter guard on 24.02.2009. On that 

day Maj. Sahah Newaj informed him of leaflet distributed by 

Sepoy Selim Reja, Sepoy Moyeen and Lance Naik Ekram. He 

further deposed that leaflets were composed in prime coaching 

centre, at gate No. 5 which belonged to the 

condemner/appellant Zakir.  

He admitted in cross-examination that he had no scope to 

go out of quarter guard and could not know wherefrom the 

leaflets were composed.  

P.W. 31 deposed that his daughter was a student of Noor 

Mohammad Public Rifles School. For admission of his 

daughter he went to Prim Coaching Centre on 15.02.2009. 

There he came to see Habilder Khondoker Monirijjaman typing 

in a computer and beside him the condemner/appellant Zakir 

Hossain the owner of coaching centre. On his attempt to discuss 

the matter of admission of his daughter, the 

condemner/appellant Zakir Hossain asked him to wait, 

thereafter he went near to the computer and came to see 

Habilder Md. Monirujjaman to type on the matter of demands 
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of the BDR personnel. The condemner/appellant Zakir Hossain 

then asked him to come after 2/3 days.  

He further deposed that after 2 days he went to prim 

coaching centre once again. There in the office room, he came 

to see Habilder Mahiuddin along with other co-accused in a 

meeting. In the meeting, the accused were found highly 

agitated. They were talking over the matter of handing-over 

leaflet with the demands of BDR personnel to Sheikh Selim, 

Home Minister, Barrister Taposh to bring it to the notice of 

Prime Minister. It was discussed in the meeting that the 

condemner/appellant Zakir Hossain, the owner of the 

coaching centre would extend his help to the matter.  

In cross-examination he admitted that he did not 

participate in the matter that was typing. He also did not 

participate in the discussion over the matter when he went there 

after 2 days. He denied the suggestion that he did not go to the 

Prim Coaching Centre and did not see any occurrence there. He 

denied the suggestion that he deposed falsely.  

P.W. 412 deposed that after the occurrence he joined in 

Peelkhana on 01.03.2009. In BDR hospital premises he came to 
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see the BDR personnel of record wing. He happened to meet 

with Habilder Monirujjaman who told him of composition of a 

leaflet in prim coaching centre of the condemner/appellant. He 

informed the matter to Lt. Col. Lutfar Rahman whom Habilder 

Monirujjaman told the same event.  

In cross-examination he admitted that he did not depose 

before the I.O. that he told the matter to Lt. Col. Lutfor 

Rahman. He reiterated that the condemner/appellant was the 

owner of Prim Coaching Centre and composing of leaflet was 

done there.  

P.W. 429 deposed that he served as Manager in Prim 

Coaching Centre. He used to stay in class mess of the coaching 

centre. The children of BDR personnel took coaching there. 

The condemner/appellant Zakir Hossain was the owner of 

the coaching centre. He is the son of BDR person- Kanchan Ali 

and as such he had a good relation with the BDR personnel. 

BDR personnel used to come there off and on to talk over their 

demands. The condemner/appellant discussed with the BDR 

personnel over their demands and advised them. On the 

occasion of BDR week the BDR personnel namely- Sepoy 
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Ayub, Tarek, R.P. Reja, Sahabuddin, Maj. Lance Naik Mujibor, 

Naik Sharif, Habilder Mohiuddin Monir, Badal, Latif, Naib 

Subedar Saidur and F.M. Khairul and some others used to come 

to the condemner/appellant and to receive advice from him. On 

17/18th Feb, 2009 the aforesaid BDR personnel having failed to 

meet with the condemner/appellant held meeting in the 

coaching centre for an hour. Habilder Monir composed the 

demands of BDR personnel in the computer in order to give it 

to Prime Minister. They talked with the condemner/appellant 

over the matter. The condemner/appellant talked with them on 

100% allowance, ration allowance, border allowance going to 

Mission etc. He himself heard of their discussion. He further 

deposed that the condemner/appellant had been living adjacent 

to BDR Headquarter for about 19/20 years and thus he knew 

many things of BDR’s. Police seized computer (exhibit- 

LLXX) on 10.03.2009 in his presence from Prime Coaching 

Centre by which leaflet was composed.  

In cross-examination he stated that he joined in Prim 

Coaching Centre in Jan, 2008. He denied the suggestion that he 
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did not serve in prim coaching centre and that he deposed 

falsely.  

P.W. 431 is a seizure witness of the computer seized 

from Prim Coaching Centre.  

P.W. 575 deposed that he got nomination for election as 

member of Parliament in 2008 from Awami League. He had his 

election campaign office at Dhanmondi, Road No. 32. During 

election campaign some BDR personnel came to his office and 

they introduced him as voters of his area. They informed him of 

their demands and urged to convey the demands to ‘Rb‡bÎx †kL 

nvwmbv’. He further deposed that in mid December they further 

came to him and he informed them of communicating their 

demands to Sheikh Hasina.  

In his cross-examination he stated that BDR Headquarter 

is under electoral area, Dhaka-12. About 3/ 4 thousand voters 

were there in Peelkhana. He went to Hajaribag through 

Peelkhana. The BDR personnel came to his office in civil dress. 

He did not know their name. No leaflet was handed over to 

him.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant has been shown in C.S in SL No. 1118 as 

Zakir Hossain son of Kanchan Ali, 42/A, Moneshar road, 

Dhaka. Firstly he was made a seizure witness, later on, 

implicated as an accused. He was arrested under Section 54 on 

11.03.2009 by police Inspector Kazi Rabiul Haq of Hazaribagh 

Police Station. His 161 statement was recorded on 06.09.2009. 

While he was in custody under section 54 his remand was 

allowed. Inspector Rabiul deposed in his 161 statement that he 

sent the appellant to RAB and TFI cell. He shown arrest the 

appellant. He can’t say how long the appellant was on remand 

while in custody under section 54. In the CD there is the 

reference of GD No. 421 dated 11.03.2009 but he did not 

collect the copy of that GD. He took the appellant on remand 

for 15 days at five times. In C.S page No. 54, SL. No. 1389- 

1394 there is the reference of seizing UPS, printer, CPU from 

the residence of Sepoy Hedayet Ullah (5th floor) at 42/1 

Monessher road, Hazaribagh. He prepared the sketch map of 

that building. The building is 4 storied but in C.S. it was 

wrongly referred as 4th floor. P.W. 575 deposed before him that 
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BDR personnel raised their demands before him and he also 

deposed that he took up the matter to Shiekh Hasina, the leader 

of Awami League. He visited the prim coaching center. It was a 

coaching center for the children. He did not seize it’s any paper. 

In it there was a computer room and office room and other 

rooms for class. He did not collect the history of the children of 

P.W. 31. He recorded his statement on 26.02.2011. He joined in 

Peelkhana on 01.03.2009 and remained on duty there. He was 

the member of record wing while he made his statement. He 

was there from earlier. He visited the record wing more than 

once before 12.07.2010. Nobody reported him of that witness. 

He visited prim coaching center after 26.02.2011. He did not 

investigate whether the son of P.W. 31 was the student of prim 

coaching. He did not visit the residence 26/06/A, Monesshor 

road, 1st Lane. He did not ask the wife of P.W. 31. He did not 

prepare the seizure list in respect of seizing computers A.S.I 

Syed Bayazid of RAB prepared the list. P.W. 429 was present 

in prim coaching center on 10.03.2009. He recorded the 

statement on 15.03.2009. P.W. 7 did not depose before him that 

he ever visited coaching center and had sitting with anyone. He 
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recorded the statement of P.W. 7 on 10.05.2009. At that time he 

was the member of 45 Battalion Mymensing. He came to 

Peelkhana on 14.02.2009 on the occasion of BDR week. He did 

not join in Peelkhana on 25.02.2009. He deposed in his 161 

statement that he did not enter into Peelkhana on 25-26th Feb, 

2009. P.W. 412 remained record wing on and after the 

occurrence. He recorded his statement on 18.03.2009. He did 

not depose of P.W. 31 in his 161 statement. He denied the 

suggestion that the appellant had no complicity to the demands 

of the BDR personnel and that he did not raise the demands to 

anyone and that he obtained the statement of P.W. 429 under 

threat to implicate the appellant falsely. 

The confession of co-accused Sepoy Md. Selim Reza 

(C.S.A. 06) runs as under-  

‘H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 
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Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq|’     

The confession of co-accused Sepoy Md. Ayub Ali 

(C.S.A. 38) runs as under-  

‘A¡¢j Ef-jq¡f¢lQ¡mL ¢hÊ−N¢Xu¡l ®Se¡−lm Hp, Hj ®N¡m¡j lî¡e£ 

pÉ¡−ll l¡e¡l b¡L¡l p¤h¡−c fÐ£j ®L¡¢Qw ®p¾V¡−ll j¡¢mL S¡¢Ll ®q¡−p−el 

p¡−b A¡j¡l f¢lQu quz ®N¡m¡j lî¡e£ p¡−qh Ahpl NËqe Ll¡l fl 

A¡j¡−L ®p−ie l¡C−gm hÉ¡V¡¢mu¡e  J ®f¡¢øw ¢c−u pcl l¡C−gm 

hÉ¡V¡¢mu¡®e pwk¤š² L−l k¡ez Na S¡a£u pwpc  ¢ehÑ¡Q−el f§−hÑ S¡¢Ll 

®q¡−pe A¡j¡c−l j−dÉ  ¢ehÑ¡Qe£ fÐQ¡le¡ Q¡m¡u Hhw h−m A¡Ju¡j£m£N 

rja¡u ®N−m ¢h¢XA¡−ll 8 hR−ll V¡Cj ®úm 100% ®lne p¤¢hd¡ Hhw 

n¡¢¿¹lr£ ¢jn−e k¡Ju¡l p¤−k¡N pª¢ø q−hz¢ehÑ¡Q−el fl S¡¢L−ll Lb¡ j−a¡ 

A¡¢j, S¡¢Ll J q¡¢hmc¡l pqL¡l£ j¢el, pwpc pcpÉ ®nM ®p¢mj Hl 

h¡p¡u k¡C Hhw c¡h£ c¡Ju¡ S¡e¡Cz’     

The confession of co-accused Havilder Khandaker 

Moniruzzaman (C.S.A.29) runs as under- 

“Avwg wewWAvi Gi nvwej`vi (K¬vK©) m`i `ßi †iKW© BDs G Kg©iZ 

wQjvg| msm` wbe©vPb Gi Av‡M Avgv‡`i wcjLvbvi †fZ‡i RvwKi bv‡gi 

GKRb †emvgwiK †jvK e¨vwióvi dR‡j b~i Zvcm Gi c‡ÿ KvR KiZ| 

†m GKw`b Avgv‡`i K‡qKRb‡K Zvcm m¨v‡ii Awd‡m wb‡q hvq| 

Avgv‡`i cwiPq Kwi‡q †`q| Avgvi mv‡_ bv‡qK gvneye, j¨v: bv‡qK K¬vK© 

jyrdi, wmcvnx Zv‡iK mn Av‡iv 2/1 Rb hvq| wM‡q Zvi G‡R›U RvwK‡ii 

KvR Kivi welqwU mn Avgv‡`i wewWAvi Gi wKQz mgm¨v †hgb 100 fvM 

†ikb myweav Pvjy, RvwZmsN wgk‡b wewWAvi Gi Ask MÖnb, mxgvšÍ fvZv 

e„w×, cÖwZiÿv fvZv Pvjy mn we,wm,Gm K¨vWvi Awdmvi‡`i wewWAvi fwZ© 

Kivi welqwU †Lqvj ivLvi Rb¨ Aby‡iva Kwi| Zvcm m¨vi e‡j KvR 
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K‡ib ÿgZvq †M‡j ‡`Lv hv‡e| wbe©vP‡bi ci (15/20 w`b) Zvcm 

m¨v‡ii evmvq AveviI hvB| wKš‘ †`Lv Ki‡Z cvwi bvB| Zvc‡mi gvgv 

gvmy` Avgv‡`i wjwLZ AvKv‡i mgm¨vi K_v w`‡Z e‡j| Zvi 3/4 w`b ci 

GKwU wjwLZ Kwc RvwK‡ii Kv‡Q †`B| GKB welq wb‡q K_v ejvi Rb¨ 

RvwKi Avgv‡K wb‡q msm` m`m¨ †mL †mwj‡gi evmvq wb‡q hvq| †kL 

†mwj‡gi evmvq wWGwW Rwjj, wWGwW nvexe GivI hvq RvwK‡ii K_v 

g‡Zv| Avwg Avgvi welqwU †kL †mwjg †K ewj‡j wZwb Avgvi welqwU 

Ges wWGwW Rwj‡ji welqwU 2wU dvB‡j cieZx©‡Z †`Iqvi Rb¨ e‡j| 

Avgvi `vex `vIqvi GKwU Kwc RvwKi Zvcm m¨v‡ii gvgvi Kv‡Q Ges 

Ab¨ GKwU Kwc wmcvnx AvBqye‡K w`‡q ¯̂ivóª gš¿xi Kv‡Q cvVv‡bvi K_v 

e‡j| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused. 

Sepoy Emran Chawdhury wherefrom it transpires that he 

attended with other conspirators namely Subedar Major Gofran 

Mollik, Azim Patowary, Lence Naik Karim on 24.02.2009 at 10 

P.M. in the office of Subedar Major S.M. Gofran Mallik and 

took decision ‘ciw`b 25.02.2009 ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ 

Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e’ and the aforesaid confessional 

statement of co-accused appears as a relevant fact as against 

each of the persons believed to be so conspiring, as well as for 
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the purpose of providing the existence of conspiracy as fur as 

the purpose of showing that any of such person was a party to it 

and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together.  

The learned Deputy Attorney General further submits 

that since the conspiracy is hatched up in secrecy, direct 

evidence is rarely found and it is to be presumed from other 

attending facts and circumstances of the case. 

The learned Deputy Attorney General also submits that 

from the evidence on record it transpires that the 

Condemner/Appellant Zakir Hossain is the son of BDR person 

Kanchan Ali and he had good relation with BDR personnel, (as 

referred by P.W. 429) and that he joined his hand with the 

conspirators and assembled at Japan-Bangladesh Hospital at 

7.30 P.M on 13.02.2009 and thereafter visited P.W. 575 

Barrister Fazle Nur Tapash M.P, extended his all co-operation 

in compositing leaflets  and to hold meeting among the 

conspirators at his Prim coaching center over the demands of 

BDR personnel. 
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The learned Deputy Attorney General lastly submits that 

his participation in the conspiracy is well established by the 

prosecution evidence which resulted the killings of 74 persons 

including 57 army officers and other atrocities held in 

Peelkhana on 25-26th Feb, 2009 and thus he urges to accept the 

Reference having found him guilty under Section 120B and 302 

of the Penal Code and dismiss the Criminal Appeal/Jail Appeal 

filed on his behalf. 

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of condemner/appellant submits that in fact among 

the prosecution witnesses referred above P.W. 1 and P.W.654 

are formal witnesses, the informant as well as the investigating 

officer.  The evidence of P.W.7 and 412 are hearsay in nature. 

P.W.7 admits in cross-examination that he had no scope to 

verify the father’s name of the condemner/appellant. . P.W.31 is 

a witness of supplementary charge sheet; he admits that he 

deposed before the I.O. on 26.02.2011. In view of the above 

facts he appears as a procured witness and the evidence of such 

witness cannot be relied on. P.W. 412 admits in cross-

examination that he came to know from printing and electric 
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media that the condemner/appellant was the owner of the Prim 

Coaching Centre and leaflet was composed thereat. ‘… 126’. In 

fact their evidence does not bear any substance. The evidence 

of P.W.429 appears as vague. He could not explain why the 

BDR personnel came to the appellant and what instruction they 

received from appellant. Admittedly, 17/18th February he was 

not present in the discussion and thus his evidence to the aspect 

of composing a paper in a computer of Prime Coaching Center 

does not stand. P.W. 431 is merely a seizure witnesses to the 

material, computer, C.P.U, mouse, etc. but no evidence appears 

by the aforesaid exhibits any papers of composition of the 

demand of BDR was composed therein. The evidence of 

P.W.575 also appears unreliable. No evidence appears how he 

identified the appellant. He simple referred the name as Zakir 

without any particulars. He admitted in his cross-examination 

that on 29th December, 2009 5/6 persons placed their demands  

before him but he did not know their name. Thus it is obvious 

that no public person went to his residence and mate him. 

P.W.654 admits that in the charge sheet in serial No.1118 he 

referred the name of witness Md. Zakir Hossian son of 
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Kanchon Ali, 42, Monashor Road, Dhaka and thus admittedly 

the appellant was cited as witness in C.S. and subsequently he 

was included as an accused and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 



 

 

4049 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence. But no doubt it provides inference to 

the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the attending 

facts and circumstances of the case and the oral evidence on 

record. It is true that there appears no direct evidence of 

agreement of the condemner/ appellant with the co-conspirators 

in its formulation but his participation to the act of conspiracy 

formulated and designed by the conspirators in pursuance of 

their common intention has been well spelt out by his gestures, 

conducts, participation to the acts of conspiracy by holding 

arms, by way of plundering kote. All these provide strong 

inference to his complicity to the conspiracy. In most of the 

cases proof of conspiracy is largely inferential. The offence of 

conspiracy essentially requires some kind of manifestation of 

agreement. The express agreement, however need not be 

proved. Nor actual meeting of two persons is necessary. Nor it 

is necessary to prove the actual words of communication and 

carrying arms. The evidence as to transmission of thoughts 
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sharing the unlawful design may be sufficient. Each conspirator 

plays his separate part in one integrated and united effort to 

achieve the common purpose. Each one is aware that he has a 

part to play in a general conspiracy though he may not know all 

its secrets or means by which the common purpose is to be 

accomplished. The evil scheme may be promoted by a few. 

Some may drop out and some may join at a later stage, but the 

conspiracy continues until it is broken up. The conspiracy may 

develop in successive state.  It is not necessary that all 

conspirators should have joined in the scheme from the first, 

those who come in latter stage are equally guilty, provided the 

agreement be proved.  

Strong inference is available against the 

condemner/appellant to his agreement with the conspirators by 

his act of holding arms by breaking Kote and to kill army 

officer. Lt. Col. Lutfor Rahman with the common intention as 

designed and formulated by the conspirators “¢h¢XBl H ®L¡e B¢jÑ 

A¢gp¡l b¡L−h e¡”. It is apparent that he had his agreement and 

sharing of thoughts with other conspirators.  

This has inference by the confession of co-accused-  
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Sepoy Md. Selim Reza (C.S.A. 06) stated in his 

confessional statement-  

‘H w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

†m BDR- Gi my‡e`v‡ii †Q‡j e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) 

Av‡M Avgv‡`i `vex `vIqv ¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i 

UvBc K‡i wjd‡jU evbvq|’     

Sepoy Md. Ayub Ali (C.S.A. 38) stated in his 

confessional statement-  

‘A¡¢j Ef-jq¡f¢lQ¡mL ¢hÊ−N¢Xu¡l ®Se¡−lm Hp, Hj ®N¡m¡j lî¡e£ 

pÉ¡−ll l¡e¡l b¡L¡l p¤h¡−c fÐ£j ®L¡¢Qw ®p¾V¡−ll j¡¢mL S¡¢Ll ®q¡−p−el 

p¡−b A¡j¡l f¢lQu quz ®N¡m¡j lî¡e£ p¡−qh Ahpl NËqe Ll¡l fl 

A¡j¡−L ®p−ie l¡C−gm hÉ¡V¡¢mu¡e  J ®f¡¢øw ¢c−u pcl l¡C−gm 

hÉ¡V¡¢mu¡®e pwk¤š² L−l k¡ez Na S¡a£u pwpc  ¢ehÑ¡Q−el f§−hÑ S¡¢Ll 

®q¡−pe A¡j¡c−l j−dÉ  ¢ehÑ¡Qe£ fÐQ¡le¡ Q¡m¡u Hhw h−m A¡Ju¡j£m£N 

rja¡u ®N−m ¢h¢XA¡−ll 8 hR−ll V¡Cj ®úm 100% ®lne p¤¢hd¡ Hhw 

n¡¢¿¹lr£ ¢jn−e k¡Ju¡l p¤−k¡N pª¢ø q−hz¢ehÑ¡Q−el fl S¡¢L−ll Lb¡ j−a¡ 

A¡¢j, S¡¢Ll J q¡¢hmc¡l pqL¡l£ j¢el, pwpc pcpÉ ®nM ®p¢mj Hl 

h¡p¡u k¡C Hhw c¡h£ c¡Ju¡ S¡e¡Cz’     

Havilder Khandaker Moniruzzaman (C.S.A.29) stated in 

his confessional statement- 
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“Avwg wewWAvi Gi nvwej`vi (K¬vK©) m`i `ßi †iKW© BDs G Kg©iZ 

wQjvg| msm` wbe©vPb Gi Av‡M Avgv‡`i wcjLvbvi †fZ‡i RvwKi bv‡gi 

GKRb †emvgwiK †jvK e¨vwióvi dR‡j b~i Zvcm Gi c‡ÿ KvR KiZ| 

†m GKw`b Avgv‡`i K‡qKRb‡K Zvcm m¨v‡ii Awd‡m wb‡q hvq| 

Avgv‡`i cwiPq Kwi‡q †`q| Avgvi mv‡_ bv‡qK gvneye, j¨v: bv‡qK K¬vK© 

jyrdi, wmcvnx Zv‡iK mn Av‡iv 2/1 Rb hvq| wM‡q Zvi G‡R›U RvwK‡ii 

KvR Kivi welqwU mn Avgv‡`i wewWAvi Gi wKQz mgm¨v †hgb 100 fvM 

†ikb myweav Pvjy, RvwZmsN wgk‡b wewWAvi Gi Ask MÖnb, mxgvšÍ fvZv 

e„w×, cÖwZiÿv fvZv Pvjy mn we,wm,Gm K¨vWvi Awdmvi‡`i wewWAvi fwZ© 

Kivi welqwU †Lqvj ivLvi Rb¨ Aby‡iva Kwi| Zvcm m¨vi e‡j KvR 

K‡ib ÿgZvq †M‡j ‡`Lv hv‡e| wbe©vP‡bi ci (15/20 w`b) Zvcm 

m¨v‡ii evmvq AveviI hvB| wKš‘ †`Lv Ki‡Z cvwi bvB| Zvc‡mi gvgv 

gvmy` Avgv‡`i wjwLZ AvKv‡i mgm¨vi K_v w`‡Z e‡j| Zvi 3/4 w`b ci 

GKwU wjwLZ Kwc RvwK‡ii Kv‡Q †`B| GKB welq wb‡q K_v ejvi Rb¨ 

RvwKi Avgv‡K wb‡q msm` m`m¨ †mL †mwj‡gi evmvq wb‡q hvq| †kL 

†mwj‡gi evmvq wWGwW Rwjj, wWGwW nvexe GivI hvq RvwK‡ii K_v 

g‡Zv| Avwg Avgvi welqwU †kL †mwjg †K ewj‡j wZwb Avgvi welqwU 

Ges wWGwW Rwj‡ji welqwU 2wU dvB‡j cieZx©‡Z †`Iqvi Rb¨ e‡j| 

Avgvi `vex `vIqvi GKwU Kwc RvwKi Zvcm m¨v‡ii gvgvi Kv‡Q Ges 

Ab¨ GKwU Kwc wmcvnx AvBqye‡K w`‡q ¯̂ivóª gš¿xi Kv‡Q cvVv‡bvi K_v 

e‡j| ” 

The confession of co-accused finds corroboration by the 

eye witnesses. The confessional statements of co-accused being 

corroborated by eye witnesses it bears evidentiary value in view 

of section 30 of the Evidence Act.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 7, 31, 412, 429, 

431, 575 provide direct evidence of his participation to the 

conspiracy with co-conspirators  to implement the common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e’ as the co-conspirators i.e. 

the BDR personnel designed and formulated.   

P.W. 7 deposed-  

‘21/2/09 Zvwi‡L wewWAvi m`i `ß‡i wKQz wjd‡jU weZib Qov‡bv nq| †mB 

†cÖw¶‡Z 11 Rb †gRi‡K wewWAvi Gi ¸i“Z¡c~Y© ’̄vcbvq duty †`Iqv nq| 

Avgvi `vwqZ¡ wQj 23/2/09 Zvwi‡L 14 NwUKv nB‡Z 2200 NwUKv ch©š— 

†KvqvU©vi Mv‡W © duty Awdmvi wQjvg| 26/2/09, 22 NwUKv nB‡Z mgq 

Ground G duty Officer wQjvg| 24/2/09 Zvwi‡L wWDwU PjvKv‡j Abygvb 

10 NwUKvq †gRi kvn †bIqv‡Ri m‡½ mv¶vr nq| wZwb 21/2/09 Zvwi‡Li 

wjd‡jU m¤ú‡K© Avgv‡K AewnZ K‡ib| wmcvnx †mwjg †iRv wmcvnx gvBb, j¨vÝ 

bv‡qK BKivg wjd‡jU Qwo‡q wQj| 

 wjd‡jU ¸‡jv wewWAvi Gi 5 bs †MU msjMœ Prime 

Coaching †m›Uv‡ii gvwjK RvwK‡ii Kw¤úDUvi †_‡K Compose Kiv nq|’ 

P.W. 31 deposed-  
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‘†g‡q‡K fwZ© msµvš— Av‡jvPbvi Rb¨ Avwg MZ 15-2-09 Prime 

coaching center G hvB| gvwjK RvwKi mv‡n‡ei m‡½ Av‡jvPbv Kivi mgq 

wewWAvi †iKW© DBs Gi nvwej`vi mnKvix L›`Kvi gwbi“¾vgvb‡K †`L‡Z cvB| 

Zv‡K nv‡Zi ‡jLv GKwU KvM‡R Kw¤úDUv‡i UvBc Ki‡Z †`wL Ges coaching 

center Gi gvwjK RvwKi mv‡ne‡KI Zvicv‡k e‡m _vK‡Z †`wL| RvwKi 

mv‡n‡ei m‡½ fwZ© msµvš— Av‡jvPbv Ki‡ZB wZwb Avgv‡K A‡c¶v Ki‡Z 

e‡jb| Avwg K‡¤úvDUv‡ii Kv‡Q hvB Ges †`K‡Z cvB nvwej`vi mnKvix 

gwbi“¾vgvb wewWAvi Gi `vex `vIqv wel‡q UvBc Kwi‡Z‡Q| Avwg Zvovûov 

Kivq RvwKi mv‡ne e‡jb Avwg e¨¯— AvwQ| 2/1 w`b c‡i mÜvq Av‡mb| Avwg 

wKQz¶b A‡c¶v K‡i i“j K‡j nvwRi nIqvi Rb¨ †iKW© DBs ˆmwbK jvB‡b P‡j 

Avwm| c‡i Avwg RvwKi mv‡n‡ei K_vgZ 2w`b ci mÜvi mgq Prime †KvwPs 

†m›Uv‡i hvB| Awdm i“‡g Xy‡K †`wL nvwej`vi gwnDwÏb PÆMÖvg †mKUi j¨vÝ 

bv‡qK mvnveywÏb 44 e¨vUvwjqb, j¨vÝ bv‡qK Zv‡iKzj 33 e¨vUvwjqb j¨vÝ bv‡qK 

gwRei nvwej`vi mnt gwbi“¾vgvb wmcvnx Avqye Avjx mn AviI 8/10 Rb 

wewWAvi m`m¨‡K wgwUs Ki‡Z †`wL| wgwUs G Zviv LyeB Lyã wQj| nvwej`vi mnt 

gwbi“¾vgvb GKwU KvM‡R `vex `vIqv m¤̂wjZ wjd‡jU cÖavb gš¿xi wbKU 

Dc ’̄vc‡bi Rb¨ Zv‡`i mvg‡b Dc ’̄vcb K‡ib| H KvMRwU d‡UvKwc K‡i 2/1 

w`‡bi wfZi †kL †mwjg, ¯̂ivóª gš¿x e¨vwióªvi Zvc‡ki wbKU †cŠQv‡bvi Rb¨ 
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Av‡jvPbv K‡i| †KvwPs †m›Uv‡ii gvwjK RvwKi GB wel‡q Zv‡`i mvnvh¨ Ki‡e 

e‡j Rvbvb|’ 

P.W. 412 deposed-  

‘wZwb e‡jb wewWAvi †`i `vex `vIqvi e¨vcv‡i NUbvi Av‡Mi 1Uv 

wjd‡jU wZwb I Ab¨vb¨iv Compose K‡i wQ‡jb RvwK‡ii Prime Coaching 

†m›Uv‡i|’ 

P.W. 429 deposed-  

‘Avwg wcÖg †KvwPs †m›Uv‡i PvKzix KiZvg| g¨v‡bRvi wnmv‡e| Avwg †KvwPs 

†m›Uv‡ii K¬vm ‡g‡m _vKZvg| wcÖg †KvwPs †m›Uv‡i wewWAvi †`i †Q‡j‡g‡q 

covïbv Ki‡Zv| RvwKi mv‡ne †KvwPs †m›Uv‡i gvwjK †m wewWAvi KvÂb Avjxi 

cyÎ| †mB Kvi‡b wewWAvi †`i m‡½ Zvi fvj m¤cK© wQj| wewWAviiv wewfbœ mgq 

†KvwPs †m›Uv‡i G‡m `vex `vIqvi K_v ej‡Zv| RvwKi mv‡ne wewWAvi Gi mgm¨v 

ïb‡Zv I civgk© w`Z| wewWAvi mßvn mvg‡b †i‡L `vex Av`v‡qi Rb¨ wmcvnx 

AvBqye, Zv‡iK, Aviwc †Riv, mvnveywÏb, gwdR, j¨vÝ bvt gwRei, bv‡qK kixd, 

nvwej`vi gwnDwÏb gwbi, ev`j, jwZd, bvt my‡e`vi mvB ỳi Ges Gd Gg 

LvBi“j mn A‡b‡K RvwK‡ii Kv‡Q Avm‡Zv I civgk© wbZ| 17/18 †d«t mÜ¨v 

7/8 Uvq mgq D‡jøwLZ Avmvgxiv RvwKi mv‡ne‡K bv †c‡q 1 N›Uv wgwUs K‡i 

†KvwPs †m›Uv‡ii g‡a¨| nvwej`vi gwbi 1wU KvM‡R `vex mn Kw¤cDUv‡i K‡¤cvR 

K‡i cÖavbgwš¿ †K †`Iqvi Rb¨| Zviv RvwKi mv‡n‡ei m‡½ Av‡jvPbv K‡i| 
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RvwKi mv‡ne wewWAvi m`m¨‡`i 100% fvZv I ‡ikb mxgvš— fvZv wgk‡bi 

my‡hvM mn wewfbœ `vex wb‡q Av‡jvPbv K‡i| Avwg H mgq K_vevZ©v ïbZvg|’ 

P.W. 431 deposed as of seizing accessories of       

Computer from 42/A Monessher road, Hazaribag by which 

leaflet was composed.  

P.W. 575 deposed- 

‘Avwg XvKv 12 msm`xq GjvKvi msm` m`m¨| MZ 2008 m‡b AvIqvgx 

jxM KZ©„K g‡bvbxZ n‡q wbe©vPb cÖPvib ïiy Kwi| wbe©vPbx Awdm wQj avbgwÛ 

cyivZb 32 bs moK| wbe©vPb cÖPvibv PjvKv‡j b‡f¤̂i/08 wKQz wmwfj 

†cvlvKavix  e¨w³ wbe©vPbx Awd‡m Av‡m Zviv wewWAvi m`m¨ e‡j cwiPq †`q I 

Avgvi wbe©vPbx GjvKvi †fvUvi e‡j cwiPq †`q| wbe©vPbx Av‡jvPbvi ‡cÖw¶‡Z 

Zviv Zv‡`i my‡hvM myweav †hgb 100% †ikb, cÖ‡gvkb I wgk‡b hvIqv myweavi 

`vex Kvh©Ki Kivi Rb¨ Rb‡bÎx ‡kL nvwmbv‡K ej‡Z ej‡j Avwg Rb‡bÎx †kL 

nvwmbv‡K AewnZ Ke‡iv RvbvB| Avwg †mB †gvZv‡eK Zv‡K AewnZ K‡iwQ| 

wW†m¤̂‡ii ga¨fv‡M cybivq RvwK‡ii †bZ…‡Z¡ Avm‡j Avwg ewj AewnZ K‡iwQ|’ 

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators in 

a pre-concerted way with the common intention to the 

occurrence designed and formulated by the BDR personnel, co-
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conspirators to the killings of 74 persons including 57 army 

officers and other atrocities.  

Since no evidence appears that he had his entrance into 

Peelkhana and acted with special brutality in committing 

murder of army officers commutation of his sentence to 

imprisonment for life, to our view, appears justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 120B/302/149/34 of the 

Penal Code. Now, by alteration he is sentenced to imprisonment 

for life and fine of Tk.20,000/-(twenty thousand) in  default to 

S.I. for 03(three) years.  

The Death Reference as against the condemner/appellant 

is thereby rejected with modification of the sentence as above.  

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly allowed in part.  

C.S.816 (Abs. C.S.8 Sepoy) Sepoy/76899 Md. Kamrul 

Hassan. 
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Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.21 Major Syed Monirul Alam 

 P.W.61 Havilder Md. Ashraf Uddin 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W. 21 attended Darber along with Maj. Momin, Maj. 

Maksumul Hakim (both were killed). He had his seat in 3rd row. 

Darber started at 9 A.M. While DG was delivering his speech 

on ‘X¡m i¡a’ activities Sepoy Moyeen of 13 Battalion came up 

on the stage with arms and pointed arms on DG. Consequently 

every one stood up. He heard a firing sound. DDG along with 

other officers caught hold Moyeen. Instantly, BDR personnel 

made a hue and cry and left Darber. He came to see through 
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window glass the BDR personnel coming towards Darber with 

arms and by making fire. He also heard firing all around 

Darber. In order to save himself he entered into wash room and 

took shelter under basin with Maj. Maksumul. 10/12 BDR 

personnel entered into Darber and scolded the officers. Among 

them he could identify Sepoy Rajibul and Sepoy Zia of 44 

Battalion. After a while some BDR personnel entered into wash 

room and fired on Maj. Maksumul Hakim. Maksumul Hakim 

asked to take him (Maksumul) to hospital. In reply the BDR 

personnel fired on him and killed him. He kept himself lying 

with flooded blood of Maksumul on his forehead like a dead 

man. Later on, he hid himself in the false ceiling. On 

26.02.2009 he came down from false ceiling at the call of whip 

Golam Reza and came out of Darber and was taken to 

cantonment by the vehicle of D.G.F. He thereafter went to his 

residence. While he was in his residence he identified the 

condemner Sepoy Kamrul of 26 Battalion from video-footage 

shown in T.V. He saw him to talk with Media. 

In cross-examination by the State Defence lawyer on 

behalf of the condemner he stated that he knew the condemner 
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for long since he served with him. He witnessed him in T.V. He 

denied the suggestion that he deposed falsely. 

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 

5, he came to see Sepoy Selim Reza of 44 Battalion, Sepoy 

Mehedi Hasan, Rafiqul, Reazaul Karim, Sepoy Mijanur 

Rahman, Ayub, Atikur Rahman, Sadullah, the condemner 

Kamrul, Meshba Uddin, Selim and some others to come at 

gate No. 5 from outside. On quarry Mijanur Rahman disclosed 

that they went to the residence of Jakaria for the purpose of 

implementing their demands.  

In cross-examination by the State Defence lawyer on 

behalf of the condemner he stated that the door and window of 

the record room in which he took shelter were opened. He 

denied the suggestion that there was wall beside the room and 

that he did not see the condemner.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant by the 

State Defence Lawyer, he stated that P.W.21 deposed before 

him on 30.03.2009. There were number of persons named 
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Kamrul in BDR. He denied the suggestion that P.W.78 did not 

depose against the appellant and that no witness deposed 

against the appellant as to complicity in committing murder and 

that he did not investigate the case properly and that he 

implicated the appellant wrongly instead of real offender.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused. 

Sepoy Emran Chawdhury wherefrom it transpires that he 

attended with other conspirators namely Subedar Major Gofran 

Mollik, Azim Patowary, Lence Naik Karim on 24.02.2009 at 10 

P.M. in the office of Subedar Major S.M. Gofran Mallik and 

took decision ‘ciw`b 25.02.2009 ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ 

Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e’ and the aforesaid confessional 

statement of co-accused appears as a relevant fact as against 

each of the persons believed to be so conspiring, as well as for 

the purpose of providing the existence of conspiracy as fur as 

the purpose of showing that any of such person was a party to it 
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and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together.  

The learned Deputy Attorney General further submits 

that since the conspiracy is hatched up in secrecy, direct 

evidence is rarely found and it is to be presumed from other 

attending facts and circumstances of the case. 

The learned Deputy Attorney General also submits that 

from the evidence on record it transpires that the Condemner 

Kamrul Hasan had his active participation to the occurrence 

having assembled unlawfully with other rebellions and as a 

member of rebellions he talked before the media as it appears 

from the evidence of P.W. 21. He reiterated in his cross-

examination that he knew the condemner Kamul Hasan 

personally since he served with him for a pretty long time.  

P.W. 61 also saw the condemner Kamrul to come back towards 

gate No. 5 from the residence of Zakaria where the co-

conspirators assembled together for formulation of the 

conspiracy.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 
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active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner under section 

120B/302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.W. 21 does not bear any 

substance. He identified the condemner later on, by witnessing 

T.V. and from video-footage. But no such video footage was 

seized or produced before the court. The evidence of P.W. 61 

relating to conspiracy appears as hearsay. It was the saying of 

Mijanur, not of the condemner that they went to the residence 

of Zakaria for implementing the demands of the BDR 

personnel. There appears no corroboration to his above 

testimony. Moreover his evidence does not relate to the 

condemner. He hailed from 26 Battalion, but he referred the 

accused Kamrul of 44 Battalion. In fact, prosecution has failed 
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to produce any evidence against the condemner and the case 

against the condemner is of no evidence. Trial court having 

failed to weigh and assess the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference and the Reference against 

him is liable to be rejected.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners ‘agreed to do’ or ‘cause to 

be done an illegal act or an act which not illegal by illegal 

means’ in order to attain their charter of demands as it has been 

formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b Av‡›`vj‡bi 

gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it goes 

without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt, the 
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attending facts and circumstances of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the oral 

evidence on record. It is true that there appears no direct 

evidence of agreement of the condemner/ appellant with the co-

conspirators in its formulation but his participation to the act of 

conspiracy formulated and designed by the conspirators in 

pursuance of their common intention has been well spelt out by 

his gestures, conducts, participation to the acts of conspiracy by 

attending at the residence of Zakaria near to gate No. 5, with 

other conspirators, taking oath thereat to hostage the army 

officers, holding arms, by way of plundering kote, moving all 

around the Peelkhana on firing. All provides strong inference to 

his complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 

The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 
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unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the condemner to his 

agreement with the conspirators to kill army officer with the 

common intention as designed and formulated by the 

conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is apparent 

that he had his agreement and sharing of thoughts with other 

conspirators.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 21 and 61 
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provide direct evidence of his participation to the conspiracy 

with the co-conspirators and to the occurrence to implement the 

common intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb 

evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e’ as the co-

conspirators i.e. the BDR personnel designed and formulated.  

P.W. 21 deposed-  

‘evmvq _vKvKv‡j wUwf wfwWI dz‡UR †`‡L Avgvi 26 e¨vUvwjq‡bi wmcvnx 

Kvgi“j‡K mbv³ Kwi I Zv‡K wgwWqvq K_v ej‡Z †`wL|’ 

P.W. 61 deposed-  

‘24-2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U 

G‡m †`L‡Z cvB 44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  

mv ỳj−¨v, Kvgi“j, †gRevn DwÏb, †mwjg mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U 

Avm‡Z †`wL evwni n‡Z| Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex 

`vIqv Av`v‡qi Rb¨ RvKvwiqvi evmvq wM‡qwQjvg|’  

All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators in 

a pre-concerted way with the common intention to the 

occurrence designed and formulated by the BDR personnel, co-



 

 

4068 

conspirators to the killings of 74 persons including 57 army 

officers and other atrocities.  

Since no evidence appears that he acted with special 

brutality in committing murder of army officers commutation 

of his sentence to imprisonment for life, to our view, appears 

justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner guilty of 

the offence under Section 120B/302/149/34 of the Penal Code. 

Now, by alteration he is sentenced to imprisonment for life and 

fine of Tk.20,000/-(twenty thousand) in  default to S.I. for 

03(three) years.  

The Death Reference as against the condemner is thereby 

rejected with modification of the sentence as above.  

C.S. A. 819 (Abs. C.S.16) Sepoy/ 64442 Md. Selim.  

Trial court charged him for the offences under Sections 

302/149/382/201/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.61 Havilder Md. Ashraf Uddin 

 P.W.79 Md. Ruhul Amin 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 

5, he came to see Rafiqul, Sepoy Mijanur Rahman, Sepoy 

Selim Reza, Sepoy Mehedi Hasan, Rezaul Karim, Ayub, Atikur 

Rahman, Sadullah, Kamrul, Meshba Uddin, the condemner 

Selim and some others of 44 Battalion to come at gate No. 5 

from outside. On quarry Mijanur Rahman disclosed that they 

went to the residence of Jakaria for the purpose of 

implementing their demands.  

In cross-examination by the State Defence lawyer on 

behalf of the condemner he stated that the door and window 

were of the record room in which he took shelter were opened. 
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He denied the suggestion that there was wall beside the room 

and that he did not see the condemner.  

P.W.79 deposed that he went to BDR hospital with 

patient. On his way back he came to see Naik Jahangir having 

blood injury on his head. He took Naik Jahangir to Dr. Asad. 

After taking him to dressing room he heard firing and remained 

there for two hours. At night he collected blood from pathology 

for the wife of Dr. Amzad. He came back to Battalion at 7 A.M. 

on 26.02.2009. He saw the condemner Selim along with 

Sepoy Moyeen, Sepoy Arif and Nasir to move around with 

arms.  

In cross-examination by the State Defence lawyer on 

behalf of the condemner he denied the suggestion that he 

deposed falsely against the condemner.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant by the 

State Defence Lawyer, he stated that three witnesses deposed 

against the appellant. He did not examine how many BDR 

persons named Salim were there. He denied the suggestion that 

the appellant did not commit any offence.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General in addition to his foregoing submissions submits that 

the condemner/appellant had his participation in conspiracy as 

it is evident from the confessional statement of co-accused. 

Sepoy Emran Chawdhury wherefrom it transpires that he 

attended with other conspirators namely Subedar Major Gofran 

Mollik, Azim Patowary, Lence Naik Karim on 24.02.2009 at 10 

P.M. in the office of Subedar Major S.M. Gofran Mallik and 

took decision ‘ciw`b 25.02.2009 ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ 

Kiv n‡e Ges cÖ‡qvR‡b nZ¨v Kiv n‡e’ and the aforesaid confessional 

statement of co-accused appears as a relevant fact as against 

each of the persons believed to be so conspiring, as well as for 

the purpose of providing the existence of conspiracy as fur as 

the purpose of showing that any of such person was a party to it 

and that there is reasonable ground to believe that the 

condemner/appellant and other accused had conspired together.  

The learned Deputy Attorney General further submits 

that since the conspiracy is hatched up in secrecy, direct 

evidence is rarely found and it is to be presumed from other 

attending facts and circumstances of the case. 
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The learned Deputy Attorney General also submits that 

both the P.Ws. 61 and 79 are eye witnesses to the occurrence.  

P.W. 61 saw the condemner to come towards gate No. 5 along 

with the co-conspirators from the residence of Zakaria where 

they met on discussion for implementing their demands. The 

complicity of the condemner arises to conspiracy from his 

testimony. P.W. 79 saw the condemner to move around with 

arms.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 120B/302/149 of the Penal Code.  

Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.W. 61 is vague, unspecified and 
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unreliable. His evidence relating to conspiracy of the BDR 

personnel does not bear any substance. It was the saying of 

Mizanur, not of the condemner, that they went to the residence 

of Zakaria for implementing their demands. Further it has no 

corroboration by any other witness. P.W. 61 did not identify the 

condemner with his Battalion/Regiment No. In BDR there were 

number of persons named Selim. He is a witness of 

supplementary C.S. He admitted cross-examination on behalf of 

Selim Reza and another that he deposed before I.O. on 

26.02.2011. His belated disclosure of the occurrence can’t be 

relied upon. Apparently, he appears as a tutored witness. Trial 

court thus did not charge him for the offence under Section 

120B and awarded him any sentence finding him guilty of the 

aforesaid offence. The evidence of P.W. 79 is also vague and 

unspecified. He claims to see the condemner on 26.02.2009 at 7 

A.M. while returning to his Battalion from hospital. There is no 

reference of time and place of the appearance of the condemner. 

He did not disclose any culpability of the condemner to any 

office. His uncorroborated solitary testimony can’t be relied on. 

It is an admitted fact that no killing happened on 26.02.2009. 
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No substantive evidence appears from the above P.Ws. 

Prosecution case against the condemner is, in fact, a case of no 

evidence.  

Mr. Islam lastly submits that in fact, prosecution could 

not bring home the charges against the condemner beyond all 

reasonable doubt and trial court having failed to weigh and 

assess the evidence on record sentenced him illegally and it 

warrants necessary interference and sentenced him illegally and 

it warrants necessary interference and the Reference against 

him be rejected.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners ‘agreed to do’ or ‘cause to 

be done an illegal act or an act which not illegal by illegal 

means’ in order to attain their charter of demands as it has been 
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formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b Av‡›`vj‡bi 

gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it goes 

without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. No doubt, the 

attending facts and circumstances of the case provides inference 

to the conspiracy in addition to the gestures and postures of the 

conspirators prior to and after the occurrence and the oral 

evidence on record. It is true that there appears no direct 

evidence of agreement of the condemner/ appellant with the co-

conspirators in its formulation but his participation to the act of 

conspiracy formulated and designed by the conspirators in 

pursuance of their common intention has been well spelt out by 

his gestures, conducts, participation to the acts of conspiracy by 

attending at the residence of Zakaria near to gate No. 5, with 

other conspirators, taking oath thereat to hostage the army 

officers, holding arms, by way of plundering kote, moving all 

around the Peelkhana on firing. All provides strong inference to 

his complicity to the conspiracy. In most of the cases proof of 

conspiracy is largely inferential. The offence of conspiracy 

essentially requires some kind of manifestation of agreement. 
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The express agreement, however need not be proved. Nor 

actual meeting of two persons is necessary. Nor it is necessary 

to prove the actual words of communication and carrying arms. 

The evidence as to transmission of thoughts sharing the 

unlawful design may be sufficient. Each conspirator plays his 

separate part in one integrated and united effort to achieve the 

common purpose. Each one is aware that he has a part to play in 

a general conspiracy though he may not know all its secrets or 

means by which the common purpose is to be accomplished. 

The evil scheme may be promoted by a few. Some may drop 

out and some may join at a later stage, but the conspiracy 

continues until it is broken up. The conspiracy may develop in 

successive state.  It is not necessary that all conspirators should 

have joined in the scheme from the first, those who come in 

latter stage are equally guilty, provided the agreement be 

proved.  

Strong inference is available against the condemner to his 

agreement with the conspirators to kill army officer with the 

common intention as designed and formulated by the 

conspirators “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡Lh e¡”. It is apparent 
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that he had his agreement and sharing of thoughts with other 

conspirators.  

Prosecution adduced direct evidence in support of the 

charges against the condemner. P.Ws. 61 and 79 provide direct 

evidence of his participation to the conspiracy with the co-

conspirators and to his active participation to the occurrence 

with arms to implement the common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e’ as the co-conspirators i.e. the BDR personnel 

designed and formulated.  

P.W. 61 deposed-  

‘24-2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U 

G‡m †`L‡Z cvB 44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  

mv ỳj−¨v, Kvgi“j, †gRevn DwÏb, †mwjg mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U 

Avm‡Z †`wL evwni n‡Z| Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex 

`vIqv Av`v‡qi Rb¨ RvKvwiqvi evmvq wM‡qwQjvg|’ 

P.W. 79 deposed-  

‘26/2/09 e¨vUvwjq‡b wd‡i Avwm mKvj 7 Uvq| ˆmwbK gvBb, wmcvnx Avwid, 

bvwQi, †mwjg‡K A ¿̄mn †Nviv‡div Ki‡Z †`wL|’ 
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All these are strong evidence of his association with the 

conspirators, his sharing of thoughts with the co-conspirators in 

a pre-concerted way with the common intention to the 

occurrence designed and formulated by the BDR personnel, co-

conspirators to the killings of 74 persons including 57 army 

officers and other atrocities.  

Since no evidence appears that he acted with special 

brutality in committing murder of army officers commutation 

of his sentence to imprisonment for life, to our view, appears 

justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner guilty of 

the offence under Section 120B/302/149/34 of the Penal Code. 

Now, by alteration he is sentenced to imprisonment for life and 

fine of Tk.20,000/-(twenty thousand) in  default to S.I. for 

03(three) years.  

The Death Reference as against the condemner is thereby 

rejected with modification of the sentence as above.  
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The Death Reference is rejected with modification of 

sentence and the impugned order of conviction and sentence 

passed by the trial Court is set aside and they are convicted 

under Sections 302/34/149 /201 of the Penal Code and 

sentenced to imprisonment  for life and fine of Tk.20,000/- 

(twenty thousand) in default  to suffer S.I. for 3(three)  

years. Their respective Criminal Appeals and Jail Appeals 

are allowed in part so far it relates to the condemned-

prisoners, namely, as under: 

C.S. Accused No.168 Lance Naik/53442 Mozammel 

Hoque. 

Trial court charged him for the offences under Sections 

302/201/382/114/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

P.W.57 Sepoy Md. Gias Parvez 

P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

P.W.93 Sepoy Md. Shahjahan Ahmed and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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Prosecution at the time of placing evidence before us 

adduced the evidence of following witness for consideration 

against the condemner/appellant- 

P.W.39 Sepoy Golam Kibria, P.W. 71 Naib Subedar Md. 

Hashimuddin and the confessional statement of co-accused 

Abdul Kayum (C.S. 165).  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W. 39 deposed that on 25.02.2009 he joined in the 

Darbar Hall at 8.00 A.M. Darber started at 9.00 A.M. At about 

9.30 A.M. there happened a hue and cry in Darber Hall and 

every one was trying to take exit. At the increasing of firing he 

came out and went to soldier Line of R.S.U.  Later on, he heard 

an announcement ‘¢h¢XBl fvB‡`i ®LE jvB‡b _vK‡eb e¡ mK‡j bx‡P k¡e 

AØH ®eJz k¡l Kv‡Q AØH f¡Ju¡ hv‡e e¡ Zv‡K …¢m Ll¡ n‡ez’. Being afraid 

he went into a room on 5th floor. Firing was made pointing 

helicopter. Thereafter he came to his own Line. He took shelter 

under the cot. On the night he went to J.C.O’s. mess. There he 



 

 

4081 

found the rebellions with arms. They were firing off and on. He 

came there through RSU. He came to see Habilder Yousuf of 

36 Battalion with arms searching the M.T garage. Habildar 

Yousuf asked him of his arms. He claimed himself unwell. 

Habilder Yousuf took him at arms point in the Line of RSU. 

There he found some BDR personnel. Among them he 

identified Lance Naik Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and Saiful. They all were of RSU. He was compelled to 

take stand beside them. Subader Yousuf took stand with arms in 

front of them. Naik Subader Torab, Habilder Akter, Masud, 

Zakir, Naik Kayum were taking the people to down stair. Torab 

took him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found Naik Ali Hussain and driver Sabuj to stand at a far 

distance. He noticed the vehicles with full of dead bodies. At 

the leadership of Subader Yousuf and Naik Subader 

Monoranjan, Habilder Zakir, Masud, Rafiqul, Naik Bazlu, 

Shahi, the condemner/appellant Lance Naik Mozzamel were 

digging earth with ‘‡Kv`vj, ®hmQ¡’. There he found many BDR 

personnel. Torab asked him to participate in digging earth. He 
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disclosed that he was unwell and thus they allowed him to stand 

aside. At about 4.30, A.M. at the leadership of Subader Yousuf, 

Habilder Masud Iqbal, Naik Subader Torab, Naik Subader 

Monoranjan, Habilder Yousuf, Naik Kayum hid 40/45 dead 

bodies under earth.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he deposed before the I.O. on 

21.11.2009 and before Magistrate on 22.11.2009. Both of his 

statements were read over to him. He deposed before the 

Magistrate that he left Darber by crawling and also deposed that 

firstly he went to the teachers’ quarter thereafter to Barak. 

Darber and teachers’ quarter were at different places, 

intervened by a road. He denied the suggestion that he did not 

depose before I.O. or Magistrate that he felt unwell. He denied 

the suggestion that he did not go to mass-grave (MY Kei). He 

denied the suggestion that on 25/26th February, 2009 he 

participated in the rebellion.  

P.W.57 deposed that he was on duty as runner. On 

25.02.2009 at 7.30 A.M. he went with vehicle to bring Maj. 

Shah Nawaj and dropped him at 8.45 A.M. at Darbar and 
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thereafter remained at parking place with driver Enamul.  He 

heard of firing and contacted with Maj. Shah Nawaj over 

mobile. Maj. Shah Nawaj instructed him to go in a safe place. 

He came to M.T. garage at 7 P.M. He along with cook Jalal 

remained in M.T. garage. On the night at about 1.00 hours 

following the day 25.02.2009 he came to hear outcry. Subedar 

Yousuf was calling by bad names- ‘ivRvKv‡ii ev”Pviv †b‡g Avq|’ 

43347 Habilder Aktar, the condemner/appellant 53442 Lance 

Naik Mojammel and Habilder Masud were with him. Subedar 

Yousuf Ali and Habilder Masud were shouting. He could 

identify them. 10/12 BDR personnel were there with them. 

Later on, they went to mortuary and graved the dead bodies of 

army officers together.  

In cross-examination on behalf of the 

condemner/appellant he stated that he knew driver Mahboob. 

He deposed before I.O. the mobile No. of Maj. Shah Nawaj. 

I.O. did not seize his mobile. After talking with Maj. Shah 

Nawaj he went to R.S.U. He was aware of the class held in 

M.T. garage. He came at M.T. garage with vehicle. He 

remained in garage till 7 P.M. Subedar Yousuf came to 
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Peelkhana on the occasion of BDR week. He deposed before 

the I.O. the regiment No. of the condemner/appellant. He 

denied the suggestion that he did not depose before I.O. the 

regiment No. of the condemner/appellant. He can’t say whether 

some other BDR person were with same name. He did not go to 

mortuary.  Mortuary was 400 yard far off from her position, but 

he saw the accused from 30 yard far off. He denied the 

suggestion that he did himself in the vehicle and that he 

deposed falsely.     

P.W.63 deposed that on 25.02.2009 he came to his office 

at 7.30. He heard firing in Darber at 9.30 A.M. He took shelter 

on 3rd floor of sainik Line. At 12 noon Habilder went to RSU 

quarter with arms and asked him why he did not take any arms. 

At 9 A.M. he heard firing. He remained on 5th floor. Naik 

Kaium called him by bad names for coming down. When he 

was coming down he came to see Habilder Shafiqul, Akhter 

Ali, Masud Iqbal to go upward. From 3rd floor he came to see 

number of BDR personnel. He also came to see Habilder 

Yousuf in front of them. There remained an ambulance stand 

by. At 1.15 A.M.  Subedar Yousuf and the condemner/ 
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appellant Lance Naik Majammel went out with ambulance. 

Naik Suybedar Rafiqul, Habilder Jakir, Naik Najrul, Naik Shahi 

Akhter, Habilder Shafiqul, Habilder Masud Iqbal, Habilder 

Akhter, Naik Kaium and Lance Naik Abed Ali followed the 

ambulance, Kaium was with spade in his hand and Zakir was 

with shovel. They went to the side of mortuary and buried the 

dead bodies of officers in mass grave. 

In cross-examination on behalf of the 

condemner/appellant he stated that he deposed before the I.O 

that he left Peelkhana on 26.02.2009. Later on, he joined on 

03.03.2009.  He did not tell of the occurrence before 

03.03.2009. He deposed of ambulance, not microbus. He knew 

Sepoy Kibria, Sahajahan, Aynul, Monirujjaman, Giash and 

Parvez. He happened to meet but had no talk with them.   

P.W.93 deposed that he was a runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 

1.30 A.M. following the day 25.02.2009 he came to see from 
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Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), Naik 

Kayum (45596), the condemner/ appellant Mozzamel Hoque 

(53442) all of  RSU to come down. Yousuf Ali threatened them 

to come down from the Barak otherwise they would be shot. 

Coming down therefrom he came to see Habilder Safiqul 

(42947) to unlock the store of RSU and Naik Kayum to take 

‘®L¡c¡m, ®hmQ¡’ from the store and to get up in an ambulance. He 

also saw J.C.O. 5259 Naik Subader Rafiqul to stand on RSU. 

Subader Yousuf, Habilder Zakir, Naik Kayum and other 

soldiers took him to the ambulance at arms point and they all 

were dropped at BDR hospital. There he saw three vehicles 

with dead bodies. He also came to see to grave the dead bodies 

to the west of the mortuary. He identified J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, the condemner/ appellant 43442 Mozammel, 5046 

J.C.O. Subader Yousuf, 51857 Naik Nazrul, 57146 Saidul 

Islam, 52253 Naik Sahi Akter, 51668 Ohiduddin, 53109 Abed 

Ali, 46625 Rafiqul Alam, 51295 Joynal, 5259 Naik Subader 
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Rafiqul, 43347 Habilder Akter, 42947 Safiqul, 44274 Habilder 

Masum Iqbal and 44190 Driver Ali Hussain to bury the dead 

bodies. 

In cross–examination on behalf of the 

condemner/appellant he stated that he cannot say whether driver 

Mahbub was arrested. He denied the suggestion that he himself 

was also arrested. He denied the suggestion that he did not 

depose before the Magistrate the number of the BDR personnel. 

He told everywhere the name and number of the BDR 

personnel. He remained in the Barak to the east on 3rd floor. He 

denied the suggestion that store room cannot be viewed from 

the upstairs. There was a water tank on 5th floor. He cannot say 

whether Minister and M.Ps. went there. Subader Yousuf came 

to Dhaka in the month of February, 2009. There was a RP post 

in RSU. Mortuary was 500 yard away from RSU and hospital 

was 400 yard far away. CMSD was 100 yard from hospital. He 

denied the suggestion that he did not go to the place of mass 

grave and that he remained on the 5th floor. He deposed falsely 

at the instance of Maj. Asad. 

P.W.654 is the investigating officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 22.03.2009 and took him on 

remand for 5 days. He recorded the statement of P.W.57 on 

06.07.2009 and that of P.W.93 on 02.08.2009. He denied the 

suggestion that he implicated the appellant falsely.  

The confessional statement of co-accused Abdul Kaium 

(C.S. 165) runs as under-  

“ 16/02/09 Bs Zvwi‡L Avgv‡K RSU w`bvRcyi †Rvb n‡Z XvKv †Rv‡b 

Avbv nq| 21/02/09 Zvwi‡L wWDwU †k‡l e¨vivK-G Ae ’̄vb Kwi| mKvj 

8.30 w`‡K RSU bv‡qK Rvnv½xi †gvevB‡j nvwej`vi †gRi gvmy` 

BKevj‡K Rvbvq †h, 24 e¨vUvwjqv‡b cyivZb wewìs Gi wmwoi bx‡P `vex 

`vIqv wbqv wjd‡jU jvMv‡bv n‡q‡Q| Avwg gvmy` BKev‡ji Kv‡Q wQjvg 

e‡j LeiUv Rvb‡Z cvwi| gvmy` BKevj †dv‡b wmwbqi †RwmI †K Rvbvq 

Ges †LvR Lei wb‡Z iIbv ‡`q| Avwg Ab¨vb¨ Gd.Gm.-†`i mv‡_ Ab¨ 

w`‡K †ei n‡q hvB| Avwg nv‡Z bv‡Z wKQy cvB bvB Z‡e nvwej`vi gvmy` 

BKevj wjd‡jU cvBqvwQj| H w`b weKvj wZbUvi w`‡K †Rvb KgvÛvi 

wjd‡jU Zy‡j wb‡q Avmvi Rb¨ Avgv‡`i ab¨ev` Rvbvb| 24/02/09 G 

cÖavbgš¿xi AvMgb Dcj‡¶¨ mKvj Abygvb 6.30 n‡Z Avgvi wWDwU ïi“ 

nq m`i Awd‡mi mvg‡bi †iv‡Wi Dci| cÖavbgš¿x hvevi ciI Avwg 3 Uv 

ch©š— wWDwU Kwi| c‡i H w`b ivZ 12 Uv n‡Z 25/02/09 ZvwiL †fvi 

6 Uv ch©š— Avwg G-we e−K 13 I 36 e¨vUvwjqb †KvZ/g¨vMvwR‡b 

wWDwU Kwi| GKRb †gRi ZLb wWDwU‡Z wQj| Zv Avwg nvwej`vi gvmy` 

BKevj‡K RvbvB| 25/02/09 ZvwiL mKvj 06 Uvq Avwg nvwej`vi 

`vD`‡K `vwqZ¡ eySvBqv †`B| Avwg e¨viv‡K wd‡i Avwm| nvwej`vi gvmy` 



 

 

4089 

BKevj Avgv‡K †i÷ Ki‡Z e‡j| Kvib Avwg iv‡Z wWDwU KwiqvwQ| 

Avwg †Mvmj K‡i 5 Zjvq Avwm Avgvi wU.G wej wjL‡Z _vwK| Abygvb 

9.30 Gi w`‡K `ievi n‡ji w`K n‡Z K‡qK ivDÛ ¸wji kã ïwb| 

eviv›`vq †ei n‡q †`wL eû we wW Avi wPj−v cvj−v K‡i ¯̂ ¯̂ 

e¨vUvwjqv‡bi w`‡K †`ŠovBqv AvmZv‡Q| 10/15 wgwbU ci PZyw ©̀‡K ¸wji 

kã ïwb| Avwg e¨viv‡Ki †d¬v‡i wbivcËvi Rb¨ ïBq¨v cwo| 2-2
1
2 N›Uv 

†K‡U hvq| gvB‡K †NvlYv Kiv nq †Kvb †ivK we wW Avi- Gi †cvlvK 

Qvov _vK‡j ¸wj Kiv n‡e Ges mevB‡K A ¿̄ wb‡Z e‡j| ỳcyi 1 Uvi 

w`‡K Lvbv †L‡q Avwg Avevi 5 Zjvq D‡V hvB| gvBwKs ï‡b Avwg 

BDwbdg© c‡o †bB| e¨viv‡K ZLb 50/60 Rb RSU wQj| `ievi nj 

‡_‡K me RSU e¨viv‡K P‡j Av‡m| H w`bB 25/02/09 ZvwiL ivZ 

Abygvb 10.00 Uvi w`‡K nvwej`vi gvmy` BKevj e‡j †h my‡e`vi BDmyd 

mv‡ne RSU- Gi †jvK Pv‡”Q| bx‡P A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q 

Avm‡Q Ges Kei †Luvovi Rb¨ †jvK PvB‡Q| bv †M‡j eªvk Ki‡e| ZLb 

Avwg cuvP Zjv n‡Z bx‡P ‡b‡g Avwm| Avgvi mv‡_ nvwej`vi RvwKi, 

bv‡qe Givq ỳj, j¨vt bv‡qK †gvRv‡¤§j, wmcvnx kvnRvnvb, wmcvnx 

mvBdzj, bv‡qK kvnx Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, 

my‡e`vi BDmyd, bv‡qK bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 

3/4  Rb A ¿̄avix we wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ 

†ejPv, †Kv`vj, †MwZ Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb 

wmcvnx †mwjg‡K e‡j| c‡i †÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, 

†Kv`vj †ei K‡i †`q| my‡e`vi BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg 

mn, RvwKi, Gbvgyj, bRi“j, kvnx Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv 

G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U iIbv †`q| Zv‡`i mv‡_ A ¿̄avix we. 

wW. Avi wQj| Avgv‡`i‡K wb‡q G¤¦y‡j›m nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| 
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wM‡q †`wL 3/4  Rb BDwbdg© civ wewWAvi Kei LyoZv‡Q| GKUy ỳ‡i 

2wU wZb Uvb U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk †evSvB 

Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv 

KvR †Q‡o †`q Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi 

RvZxq nIqvq Kei Lyuo‡Z mgq jv‡M| 26/02/09 ZvwiL †fvi 4 Uvq 

Kei †Lvov †kl nh| Kei †Lvovi mgq GKRb we wW Avi Z`viwK K‡i| 

Av‡k cv‡k mk ¿̄ wewWAvi wQj| Zvici Mvox n‡Z jvk Ke‡i bvgv‡bv 

ïi“ Kwi| Avwg Avi bv‡qK Iev‡q ỳi Ke‡ii bx‡P wQjvg| cÖ_g jvkwU 

bvgv‡bvi mgq GKRb Dci †_‡K e‡j GUv wWwRi jvk| Avwg Avi 

Iev‡q ỳi jvkwU Ke‡i ivwL| 3/4 Rb GK GKwU jvk Mvox n‡Z bvgvBqv 

Avgv‡`i Kv‡Q Av‡b Avi Avwg Avi Iev‡q ỳi Zv M‡Z© ivwL| Gfv‡e 

Abygvb 35 wU jvk bvgvB| Gici Avgiv mevB wg‡j gvwU Pvcv †`B| me 

jvk GB Ke‡i bv nIqvq wcK Avc jvk mn 13 e¨vUvwjqv‡bi w`‡K hvq, 

mv‡_ A ¿̄avix we wW Avi hvq| gvwU Pvcv †kl K‡i Avwg K¬vš— n‡q 

e¨viv‡K wd‡i hvB| Avwg nvwej`vi gvmy` BKevj‡K e¨viv‡Ki PviZjvq 

mRvM cvB| Zv‡K ewj gvwU Pvcv cy‡ivcywi †kl nq bvB Ges Zv‡K 

†jvKRb wb‡h evKx KvR mvi‡Z ewj| Avwg Zvici †Mvmj K‡i weQvbvq 

ï‡q _vwK| ỳcyi 2 Uvi w`‡K ïwb †mbvevwnbx wcjLvbv Avµgb Ki‡e| 

ZLb Avwg 2.30 Uvi w`‡K †RwmI †g‡mi cvk w`‡q †`Iqvj UcKvBqv 

cvjvBqv hvB| †`Iqvj UcKv‡bvi Av‡M Avwg BDwbdg© Ly‡j †dwj| 

Avgvi BDwbd‡g©i bx‡P GKwU mvU© I jyw½ cov wQj| †ewiev‡ai Dci Ryby 

bv‡gi e¨w³i evmvq GKivZ _vwK| †mLvb n‡Z evjyP‡i AvZ¥‡Mvcb K‡i 

_vwK| miKv‡ii ‡NvlYvq 01/03/09 G Avwg wcjLvbvq Avwm| c‡i 

20/03/09 ZvwiL Avgv‡K †MÖdZvi Kiv nq| GB Avgvi Revbe›`x|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 
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occurrence in committing death of army officers as well as 

causing disappearance of evidence by way of mass-graving 

beside mortuary as it is evident from the evidence of 

prosecution witnesses as well as the confessional statement of 

the co-accused Abdul Kaium (C.S. 165).  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 39, 57, 63, 93, 71 are eye 

witnesses to that sequence. P.W. 39 saw him digging earth by 

hoe and shovel. P.Ws. 57, 63 and 93 saw him to go beside 

mortuary and to mass-graving the dead bodies of army officers. 

P.W. 71 identified him as a member of RSU and with his badge 

No. They all were cross-examined on behalf of the 

condemner/appellant but their testimonies could not be shaken 

or controverted in any manner.  The confession of co-accused 

also finds support by the evidence of above prosecution 

witnesses and thus it bears evidentiary value.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 
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active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, causing 

disappearance of evidence and trial Court on proper 

appreciation of evidence on record rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrants any interference. Consequently, he urges to accept the 

Reference against the condemner/appellant under section 

302/201/149/34 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf. 

Mr. Md. Mahfuj-Ul-Alam, the learned Advocated 

appearing on behalf of the condemner/appellant submits that all 

the P.Ws deposed of participating the condemner/appellant in 

mass graving the dead bodies beside mortuary and none of them 

deposed  of culpability of the condemner/appellant to any other 

offences. Moreover the evidence of all the P.Ws appears shaky 

and inspires no confidence. 

He further submits that the evidence of P.W. 39 appears 

unreliable who admittedly went to the side of mortuary at the 

time of mass graving of the dead bodies of army officers thereat. 

His claim of standing aside on the plea of illness can’t be 
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accepted in view of the facts and circumstances of the case. No 

reason stands to allow him as an observer to the sight as he 

claims to observe. His above evidence lacks credibility. 

Apparently he had his participation with the rebellions in mass-

graving but to exempt himself from the liability he deposed 

falsely at the instance of the prosecution. The testimony of P.W. 

57 as of seeing the condemner/appellant to go to mortuary with 

Subedar Yousuf and participation in mass graving can’t be relied 

upon. As it appears from his evidence he was in M.T garage and 

admittedly he did not go to mortuary and mortuary was 400 

yards away from his position (as he admitted in his cross-

examination on behalf of the condemner/appellant) and as such 

his evidence also lacks credibility. Similarly P.W. 63 was on the 

3rd floor of RSU Building. His claim of seeing the 

condemner/appellant at 1.00 hour on the night to go to mortuary 

and mass-graving the dead bodies of army officers appears 

doubtful and unacceptable. His claim of seeing the accused with 

different articles also appears unreliable being tortured. P.W. 93 

was in the Barak of RSU and he admitted in his cross-

examination that he was on 3rd floor of the Barak and further 
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admitted that mortuary was 500 hundred yards away from RSU 

and as such it appears that his claim of seeing therefrom the 

condemner/appellant to go to mortuary and participating in 

mass-graving can’t be relied upon.  

Mr. Md. Mahfuj-Ul-Alam further submits that no 

evidence appears from the above P.Ws that the 

condemner/appellant was a member of unlawful assembly to 

attain any common object or he played any role for prosecuting 

any common intention.  

Mr. Md. Mahfuj-Ul-Alam also submits that in examining 

the condemner/appellant the incriminating substance of the 

evidence of P.Ws. having not been drawn to the attention of the 

condemner/appellant the entire trial against him has been 

vitiated. More so, the condemner/appellant has not identified by 

any witness in dock.  

Mr. Mahfuj-ul-Alam lastly submits that trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offence and sentenced him illegally and 

it calls for due interference and as such the Reference as against 
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him is liable to be rejected and the Crl. Appeal filed on his 

behalf be allowed. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by the confessional statement of co-accused. 

Co-accused Md. Abdul Kaium (C.S. 165) stated in his 

confessional statement– 



 

 

4101 

‘H w`bB 25/02/09 ZvwiL ivZ Abygvb 10.00 Uvi w`‡K nvwej`vi 

gvmy` BKevj e‡j †h my‡e`vi BDmyd mv‡ne RSU- Gi †jvK Pv‡”Q| bx‡P 

A ¿̄avix we wW Avi G¤¦y‡j›m wb‡q Avm‡Q Ges Kei †Luvovi Rb¨ †jvK PvB‡Q| bv 

†M‡j eªvk Ki‡e| ZLb Avwg cuvP Zjv n‡Z bx‡P ‡b‡g Avwm| Avgvi mv‡_ 

nvwej`vi RvwKi, bv‡qe Givq ỳj, j¨vt bv‡qK †gvRv‡¤§j, wmcvnx kvnRvnvb, 

wmcvnx mvBdzj, bv‡qK kvnx Av³vi, j¨vt bv‡qK Gbvgyj, nvwej`vi gvmy`, 

my‡e`vi BDmyd, bv‡qK bRi“j bx‡P †b‡g dwjb nB| †`wL G¤¦y‡j›m mn 3/4  

Rb A ¿̄avix we wW Avi Av‡Q| my‡e`vi BDmyd wWwMs Kivi Rb¨ †ejPv, †Kv`vj, 

†MwZ Pvq| nvwej`vi mwdK‡K ej‡j ‡m †÷vig¨vb wmcvnx †mwjg‡K e‡j| c‡i 

†÷vig¨vb wmcvnx †mwjg †ejv, †MwZ, kvej, †Kv`vj †ei K‡i †`q| my‡e`vi 

BDmyd I nvwej`vi gvmy‡`i wb‡ ©̀‡k Avwg mn, RvwKi, Gbvgyj, bRi“j, kvnx 

Av³vi G¤¦y‡j‡›m DwV| kvej, †ejPv G¤¦y‡j‡›m †Zvjv nq| evKxiv †n‡U iIbv 

†`q| Zv‡`i mv‡_ A ¿̄avix we. wW. Avi wQj| Avgv‡`i‡K wb‡q G¤¦y‡j›m 

nvmcvZv‡ji ‡cQ‡bi g‡M© hvq| wM‡q †`wL 3/4  Rb BDwbdg© civ wewWAvi Kei 

LyoZv‡Q| GKUy ỳ‡i 2wU wZb Uvb U«vK I GKwU wcK Av‡c Avwg© Awdmvi‡`i jvk 

†evSvB Ae ’̄vq †`wL| cÖvq 1-1
1
2 nvZ Kei †Luvov nB‡Q| Avgiv †h‡ZB Zviv KvR 

†Q‡o †`q Ges Avgiv Kei †Luvov ïi“ Kwi| gvwU Lye k³ I KsKi RvZxq 

nIqvq Kei Lyuo‡Z mgq jv‡M|’ 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39, 57, 63, 71 

and 93 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 39 deposed- 

‘†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b 

wb‡q hvq †mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx 

û‡mb †mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj 

fwZ© jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi 

RvwKi gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv 

w`‡q j¡¢V Lyo‡Q|’ 
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P.W. 57 deposed-  

‘25-2-09 ivZ 1 Uvq PxrKvi ïb‡Z cvB| my‡e`vi BDmye Mvwj MvjvR 

K‡i ivRvKv‡ii ev”Pviv †b‡g Avq| Zvi m‡½ 43347 bs nvwej`vi Av³vi 

53442 j¨vt bv‡qK †gvRv‡¤§j I nvwej`vi gvmy` wQ‡jb| my‡e`vi BDmye Avjx I 

nvwej`vi gvmy` BKevj PxrKvi K‡i Avwg mevB‡K  wPb‡Z cvwi| Zv‡`i m‡½ 

10/12 Rb wQj& c‡i Zviv giPzqvix‡Z hvq Ges †mbv Kg©KZ©v‡`i g„Z †`n MYKei 

†`q|’ 

P.W. 63 deposed-  

‘Avwg 3q Zvjvq ‡_‡K †`wL †ek wKQz wewWAvi m`m¨ Av‡Q| mvg‡b 

my‡e`vi BDmye Avjx `vov‡bv wQj| ZLb GKwU G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-

15 wgt my‡e`vi BDQze j¨vÝ bv‡hK †gvRv‡¤§j G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q 

wc‡Q bv‡qK my‡e`vi iwdKzj, nvwej`vi RvwKi| bv‡qK bRi“j, bv‡qK kvnx 

Av³vi, nvwej`vi kwdKzj, nvwej`vi gvmy` BKevj nvwej`vi Av³vi,bv‡qK 

KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z †`wL| KvBqy‡gi nv‡Z Kz`vj †`wL| 

nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv giPzqvixi Kv‡Q hvq Ges Awdmvi‡`i 

g„Z †`n MYKei †`q|’ 

P.W. 71 deposed-  

‘Hw`b †ejv 1 Uvi mgq wmcvnx i“ûj Avgx‡bi jvk MRI wewìs G 

Av‡b| bv‡qK my‡e`vi †njvj Avgvi Kv‡Q giPzqvixi Pvwe Pvq I jvk ivLvi e¨e ’̄v 
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Ki‡Z e‡j| g„Z‡`n Uªwj‡Z †i‡L †m P‡j hvq| j¨vÝ bv‡qK †gvRv‡¤§j Pvwe wb‡q 

Avm‡j Avwg I †gvRv‡¤§j †WWewW giPzqvix‡Z †i‡L †`B|’ 

P.W. 93 deposed-  

‘Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z ïay jvk| giPzqvixi 

cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i jvk ¸g Ki‡Z 

ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL Zviv n‡jb 

JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 45596 

bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 bv‡qK 

bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

All these are strong evidence against the condemner/appellant 

to his participation to the occurrence with the common intention of 

uprooting the army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L-

®h e¡” and having assembled unlawfully with other rebellions that 

leaded to killings of 74 persons including 57 army officers and other 

atrocities and ultimately to cause disappearance of evidence.  
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Since no evidence appears that he acted with special brutality 

in committing murder of army officers commutation of his sentence 

to imprisonment for life, to our view, appears justified.  

On our above discussion in reference to the attending facts, 

circumstances of the case and evidence on record it appears that trial 

court rightly found the condemner/appellant guilty of the offence 

under Section 302/34/149/201 of the Penal Code. Now, by alteration 

he is sentenced to imprisonment for life and fine of Tk.20,000/-

(twenty thousand) in  default to S.I. for 03(three) years.  

The Death Reference as against the condemner/appellant is 

thereby rejected with modification of the sentence as above.  

The Criminal Appeal filed on behalf of the 

condemner/appellant is accordingly allowed in part.  

C.S. Accused No.169 Naik Subader/ Medical 

Assistant/ 5279 Monoranjan Sarker. 

Trial court charged him for the offences under Sections 

302/382/201/114/34 and convicted under Sections 302/34/149  
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of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.39 Sepoy Golam Kibria 

 P.W.47 Lt. Col. Ismot Ara 

 P.W.77 Major Roksana Khanom 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant. 

 At the time of hearing prosecution added the evidence of 

following witnesses for consideration- 

P.W.73 Col. Yesmeen 

P.W.335 Dilara Alo Chandona, Megistrate 

P.W.423 Sepoy Sheikh Rasel  

The condemner/appellant adduced evidence of D.W. 4 on  

his behalf.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W. 39 deposed that on 24.02.2009 he was on duty at 

RSU from 6.00 A.M. to 12.00 A.M. He attended on roll call in 

the evening. Habilder Maj. Akter directed him to join in Darber 

Hall on 25.02.2009 and accordingly he joined in the Darber hall 

at 8 A.M. Darber started at 9.00 A.M. At about 9.30 A.M. there 

happened a hue and cry in Darber Hall and every one was 

trying to take exit. At the increasing of firing he came out and 

went to sainik Line of R.S.U.  Later on, he heard an 

announcement ‘¢h¢XBl i¡C®cl ®LE m¡C®e b¡L®he e¡ pL®m e£®Q k¡e 

AØH ®eJz k¡l L¡R AØH f¡Ju¡ k¡®h e¡ a¡®L …¢m Ll¡ q®hz’. Being afraid 

he went into a room on 5th floor. Firing was made pointing 

helicopter. Thereafter he came to his own Line. He took shelter 

under the cot. On the night he went to J.C.O’s. mess. There he 

found the rebellions with arms. They were firing off and on. He 

came there through RSU. He came to see Habilder Yousuf of 

36 Battalion with arms searching the M.T garage. Habildar 

Yousuf asked him of his arms. He claimed himself unwell. 

Habilder Yousuf took him at arms point in the Line of RSU. 



 

 

4108 

There he found some BDR personnel. Among them he 

identified Lance Naik Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and Saiful. They all were of RSU. He was compelled to 

take stand beside them. Subader Yousuf took stand with arms in 

front of them. Naik Subader Torab, Habilder Akhtar, Masud, 

Zakir, Naik Kayum were taking the people to down stair. Torab 

took him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found Naik Ali Hussain and driver Sabuj to stand at a far 

distance. He noticed the vehicles with full of dead bodies. At 

the leadership of Subader Yousuf and  the 

condemner/appellant Naik Subader Monoranjan, Habilder 

Zakir, Masud, Rafiqul, Naik Bazlu, Shahi, Lance Naik 

Mozzamel were digging earth with ‘®L¡c¡m, ®hmQ¡’. There he 

found many BDR personnel. Torab asked him to participate in 

digging earth. He told that he was unwell and thus they allowed 

him to stand aside. At about 4.30, A.M. at the leadership of 

Subader Yousuf, Habilder Masud Iqbal, Naik Subader Torab, 

the condemner/appellant Naik Subader Monoranjan, 
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Habilder Yousuf, Naik Kayum hid 40/45 dead bodies under 

earth. Later on, he came back to RSU.  

In cross-examination on behalf of the condemner/ 

appellant he stated that he told of the occurrence to his 

commander. He denied the suggestion that he did not tell of any 

occurrence to his commander. He deposed before the 

Magistrate voluntarily. He denied the suggestion that he did not 

mention the name of the condemner/appellant before the 

Magistrate. Habilder Zakir and Monoranjan were of RSU. He 

cannot say whether there were the soldiers of ‘C’ category. He 

denied the suggestion that Monoranjan was a cardiac patient. 

He deposed of Nazmul and Sabuj. He cannot say whether they 

were accused or witnesses. He denied the suggestion that CID 

arrested him having his complicity to the occurrence. He 

remained in soldier Barak for about 3/ 4 minutes at about 10.00 

A.M. He denied the suggestion that there were thousand of 

soldiers outside of Darber Hall. It might be 2/ 1 hundred 

soldiers remained outside. He denied the suggestion that he was 

a runner of Maj. Asad and that at the time of occurrence 

Monoranjan was on duty at hospital. He reiterated that he was 
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busy with disappearing of the dead bodies. He cannot say 

whether Monoranjan was a freedom fighter. He denied the 

suggestion that Naik Subader Monoranjan had no complicity to 

the offence and that he deposed falsely against them. 

P.W.47 deposed that she joined in the BDR Hospital as 

gynecologist in March, 2008. On 25.02.2009 Col. Salam asked 

her to remain in the hospital. While she was on duty in the 

hospital, she heard of firing. After a while waiting-maid took 

her to a room and asked to put off her badge and also making 

over a cotton Sharee asked her to change her uniform. At that 

time 10/12 BDR personnel entered into the hospital and asked 

the waiting-maid whether any officer was there in the hospital. 

When the waiting-maid replied in negative they threatened her 

life and left. Thereafter the waiting-maid hid her at different 

places and at one time took her in her residence covering her 

with ‘†eviLv’. She remained there till 5.00 P.M. on 26.02.2009. 

Later on, she came to hospital in O.T. and afterwards left 

Peelkhana through gate No.1 with her children brought by 

waiting-maid Kanika. She came to know from Media that BDR 

personnel killed 74 persons including 57 army officers and their 



 

 

4111 

dead bodies were kept in mortuary and afterwards graved them 

together in the field of 13 Rifle Battalion. She went to see 

mortuary and graveyard. She found blood stain in the mortuary. 

She came to know that the condemner/appellant Naik 

Monoranjan, Naik Subader Torab Ali, Naik Subader Fazlul 

Karim, Sepoy Matin, Naik  Wazed (hospital unit), Habilder 

Yousuf were involved in graving the dead bodies together. 

In cross-examination on behalf of the 

condemner/appellant Naik Subader Monoranjan, she stated that 

the waiting-maid who took in her residence was named 

Monorama Sarker. She was a staff of BDR hospital. She saved 

her at her own risk. At about 2.30 P.M. on 25.02.2009 she went 

to her residence. In her residence there was a woman namely 

Basanti. She was kept in the bed room. She identified herself as 

the daughter of Basanti. The waiting-maid tried to cross over 

the wall for leaving Peelkhana but could not succeed. On 

26.06.2009, the waiting-maid took her to hospital. She denied 

the suggestion that the husband of the female attendant took her 

to hospital. The residence was in the name of the female 

attendant. The husband of the female attendant was also the 
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staff of hospital and he was Monoranjan, the 

condemner/appellant. She cannot say whether Monoranjan was 

a freedom fighter. She denied the suggestion that she implicated 

the accused Monoranjan falsely.  

P.W.73 deposed that she joined in BDR hospital on 

01.03.2005 as pathologist. On 25.02.2009 she attended Darbar 

at 9.00 A.M. along with her colleagues Maj. Rokshana, Maj 

Farjana, Lt. Col. Lutfur, Maj. Anney and Dr. Majahar. Darbar 

started at 9.00 A.M. During the course of Darber a Sepoy came 

up on the stage and pointed arms on D.G. At that moment all 

the officers in front line stood up and began to come out. At the 

moment of coming out being requested she along with Maj. 

Farjana and Maj. Rokshana came back.  There happened 

terrible firing outside Darbar. She saw the BDR person who 

pointed arms on D.G. lying on the stage. He was Moyeen of 13 

Battalion. According to the instruction of D.G. she along with 

Maj. Farjana and Maj. Rokshana and some other officers took 

shelter behind the screen to the north-east of the stage. She 

talked with her family members over mobile. D.G. also talked 

over mobile seeking help from superior authority. At 10.30 the 
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armed BDR personnel entered into Darbar on firing. They 

announced by hand-mike to go out of Darbar. She along with 

other doctors came out from the shade of screen raising their 

hands. Other officers also came down from stage. Sepoy Selim 

of 44 Battalion pointing arms was taking them out. At that 

moment another group of rebellions withheld them. They were 

directed to put off their badge and lay down on floor. They lay 

down on the floor. A Sepoy fired on Lt. Col. Kaiser and killed 

him. They were asked to stand up. Accordingly they all stood 

up and took them out from Darber Hall and fell them in line.  

They attempted to fire on them. One of the BDR personnel 

kicked Lt. Col. Lutfor Rahman. Lt. Col. Lutfor Rahman, she 

along with other two lady doctors fell down. The rebellions also 

assaulted Maj. Zahid by ‘h¡V’ of rifle and also assaulted Maj. 

Roksona.  Sepoy Wahid of Dhaka sector asked them to stand up 

and to get up in a pickup. She along with Maj. Roksana and 

Maj. Farjana got up in the pick-up. Two male doctors tried to 

get on pickup but they were not allowed. Three armed soldiers 

were on the pickup. There were also three bullet boxes there. 

Col. Rabi tried to come up in the pickup but he was pushed 
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down by assaulting with rifle. Sepoy Wahid was on the pickup 

with arms. He dropped them in the hospital and directed them 

go to O.T. Thereafter they went to O.T. On her way to O.T. She 

came to see number of BDR personnel with arms at different 

floor of hospital on guard. They provided treatment to the 

injured BDR persons. At 12.00 noon wife of Dr. Amjad was 

taken in hospital in a critical condition. They provided her 

treatment. She remained in O.T. throughout the day. At 2 P.M. 

on the night following the day 25.02.2009 she came to know 

through Lt. Col. Sadrul taking dead bodies of officers by three 

trucks. She also came to know that Naib Subader Tuhrab and 

the condemner/appellant Naib Subader Monoranjan were 

supervising in carrying the dead bodies.  

In cross-examination on behalf of the 

condemner/appellant she stated that she knew almost all the 

doctors staff of BDR hospital. On 25.02.2009 she had no duty 

in O.T. She took shelter behind the screen of the stage for her 

own safety. Other 30/40 officers were also with her including 

D.G. They contacted therefrom at different places over mobile. 

She was close to D.G. It was about 10.45 A.M. She was taken 
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to hospital. At O.T. she changed her uniform and remained 

there throughout the night and until 26.02.2009. She came to 

know from Dr. Col. Sadrul that the condemner/appellant 

Monoranjan brought dead bodies to mortuary. She can’t say 

whether Peelkhana was out of electricity. But there was 

generator in O.T. She knew Dr. Maj. Ismot Ara. She can’t say 

whether the condemner/appellant Monoranjan took Dr. Ismot 

Ara to Dr. Col. Sadrul Alam in O.T. on 26.02.2009 at 16.45 

hours. She can’t say whether the condemner/appellant 

Monoranjan was a freedom fighter. She can’t say whether he 

went on L.P.R in 2009 and that he saved Dr. Ashraf from the 

hand of armed rebellions.  

P.W.77 deposed that she joined on 3.09.2007 as 

Pathologist in BDR hospital. She attended Darber on 

25.02.2009 at about 8.45 A.M. At 9.30 a BDR person entered 

into Darbar. He was Moyen. Thereafter Kajal entered into 

Darbar. Officer disarmed Moyeen. All BDR personnel stood up 

and began to run away. Afterwards she heard firing. Lt. Col. 

Yesmin and Maj. Farjana were with her. At one stage they hid 

themselves behind the screen of the stage. At 10.30 BDR 
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rebellions entered into Darbar by making fire. One BDR person 

directed in a megaphone to surrender. She came to see 10/15 

BDR personnel with arms. Among them she came to see Sepoy 

Selim Reza with arms and megaphone. He directed them 

pointing arms to come out. One of the rebellions fired on Lt. 

Col. Kaisar and killed him. Selim Reza took them out through 

west gate. The rebellions at outside of Darbar fall in them and 

one of the rebellions kicked on Lt. Col. Lutfar Rahman and 

consequently Lt. Col. Lutfar Rahman and three lady doctors fell    

down. Later on, they were compelled to get up on a pick-up. In 

the pick-up there were three armed rebellions and three boxes 

of ammunitions. The rebellions pushed down Lt. Col. Lutfar, 

Kazi Rabi Rahman and Maj. Zahid from Pick-up. They were 

taken to hospital and compelled to go to O.T. They were 

compelled to provide treatment to the rebellions. ............ At 2 

hours on the night she came to know from Lt. Col. Sadrul 

taking dead bodies of army officers to mortuary by three trucks 

under the leadership of the condemner/appellant Subedar 

Monoranjan Sarker and Naib Subedar Torab Hossain.   
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In cross-examination on behalf of the 

condemner/appellant, she stated that she took shelter behind the 

screen at 9.40 A.M. They remained behind the screen till 10.30 

A.M. She talked therefrom over phone. D.G also talked with 

Prime Minister. The screen was of ‘†gvUv gLg‡ji’. She observed 

taking aside the screen. She came out from the shade of screen 

at 10.30 A.M. and appeared at O.T. 5/7 minutes to 11 hours. 

She knew Dr. Ismot Ara. She was on duty in hospital on 

25.02.2009. She came to know that a waiting-maid took her in 

her residence in disguise of the dress of patient and saved her. 

That waiting maid was Monoroma. She can’t say whether the 

condemner/appellant was a freedom fighter. Monoranjan did 

not serve under her. She denied the suggestion that there was no 

photo of the condemner/appellant in BDR headquarter and that 

she deposed falsely as being tutored.  

P.W.93 deposed that he was runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night at about 
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1.30 A.M. following the day 25.02.2009 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), Naik 

Kayum (45596), Mozzamel Hoque (53442) to come down. 

Yousuf Ali threatened them to come down from the Barak 

otherwise they would be shot. Coming down therefrom he came 

to see Habilder Safiqul (42947) to unlock the store of RSU and 

Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ from the store and to get up 

on ambulance. He also saw J.C.O. 5259 Naik Subader Rafiqul 

to stand on RSU. Subader Yousuf, Habilder Zakir, Naik Kayum 

and armed soldiers took him to the ambulance at arms point and 

they all were dropped at BDR hospital. There he saw three 

vehicles with dead bodies. He also came to see to grave the 

dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hossain, the condemner/appellant J.C.O. 5279 Monoranjan, 

49995 Zakir, 45596 Naik Kayum, 43442 Mozammel, 5046 

J.C.O. Subader Yousuf, 51857 Naik Nazrul, 57146 Saidul 

Islam, 52253 Naik Sahi Akter, 51668 Ohiduddin, 53109 Abed 

Ali, 46625 Rafiqul Alam, 51295 Joynal, 5259 Naik Subader 
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Rafiqul, 43347 Habilder Akter, 42947 Safiqul, 44274 Habilder 

Masum Iqbal and 44190 Driver Ali Hussain graved the dead 

bodies. 

In cross-examination on behalf of the 

condemner/appellant JCO Monoranjan he stated that he 

deposed before the I.O. in RSU. RSU is five storied building.  

School stands to the north of the Road. To the north of canteen 

there were trees. 13 Battalion stands to the East–south of 

canteen. He did not hear any announcement. He was without 

arms. He denied the suggestion that he deposed falsely and that 

he did not see any accused with arms. On seeing the dead 

bodies he became feigned. He regained his sense after a while.  

He did not participate in digging mass grave but he himself saw 

it. He denied the suggestion that he participated in mass-

graving. He was the office runner of Maj. Asad. He did not 

work with Monoranjan but worked in Peelkhana together. He 

denied the suggestion that he did not see the 

condemner/appellant on 25.02.2009 and that he deposed falsely 

being tutored. 
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P.W.335 deposed that she recorded the confessional 

statement of the condemner/appellant on 14.04.2009. He 

identified the confessional statement of the 

condemner/appellant as exhibit 448 and her signature exhibit 

448(1). 

P.W.423 deposed that on 25.02.2009 he was on duty at 

BDR hospital. Therefrom he heard firing in Darber. At 15.00 

hours a soldier with arms called him and picked up in a pick up 

along with other two persons. By the pickup he went in front of 

Darber. At about 15.30 he came to see J.C.O 4887 Torab Ali, 

34227 Bashar to talk with armed soldiers in front of Darber. To 

the west of Darber Hall he found some soldiers picking up dead 

bodies on the truck. Torab encouraged him to pickup dead 

bodies. Seeing the dead bodies he became ill and took seat 

thereon. Sweeper Ibrahim 10094 went to pick-up the dead body. 

He came to see 79975 Rezaul, 79963 Rajib, 80025 Marma, 

80062 Sohel Rana, 80208 Shahadat, 80291 Shahjahan Sikder, 

80533 Robiul, 69476 Joinul, 78160 Alamgir, 78198 Ziauddin to 

pickup dead bodies on the truck. He also came to see J.C.O. 

5552 Abu Sayed to supervise the aforesaid work. 30109 
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Humayun, 37309 Afaz, 42583 Mukter were also supervising the 

work. The condemner/appellant 5279 Monoranjan informed 

of some dead bodies lying to the east of Darber Hall. Truck 

proceeded to the East side of Darber. Afterwards he came back 

to Barak.  

In cross-examination on behalf of the 

condemner/appellant he stated that at the time of occurrence he 

was an apprentice. He was in the hospital as night guard. He 

denied the suggestion that on 25/26th Feb, 2009 training classes 

were withheld. He along with 10/15 persons took shelter 

together. Musabbir was with him. He denied the suggestion that 

he did not go to pick up the dead bodies at the instruction of 

Hasim Uddin. He knew Major Iqbal. He took shelter behind tree 

to the west of Darber Hall. On the bank of the pond beside 

Darber there was a shrine and also there was a drain to the east 

of Darber Hall. He denied the suggestion that there was no way 

to take truck to the east side of Darber Hall. He denied the 

suggestion that Monoranjan did not ask to take a vehicle there. 

He knew Maj. Nazma, Lt. Col. Arif. He denied the suggestion 

that he told them that after hearing fire he left Peelkhana. On 
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24.02.2009 Prime Minister appeared at Babor ground in 

Peelkhana. He denied the suggestion that since there was a big 

pandle there had no occasion to take any vehicle thereat. There is 

a way to the hospital beside the R.P. Post. He denied the 

suggestion that he talked of the change in BDR. After the 

occurrence he came to know that BDR personnel had grievance 

and dissatisfaction. He denied the suggestion that in order to take 

participation in the rebellion he went to medical ward. He denied 

the suggestion that he chanted slogan at gate No.1, 3, 4 and 5. 

He knew Dr. Ismat Ara. He heard of nurse Monorama. He 

cannot say whether Monorama took away Dr. Ismat Ara. Later 

on, he came to know that Monoranjan was the husband of 

Monorama. He denied the suggestion that he did not see 

Monoranjan and that he deposed falsely.  

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 24.03.2009 and took remand 

for 12 days. He denied the suggestion that he obtained the 

confessional statement of the appellant under coercion. P.W.73 

deposed before him that he heard the occurrence from Lt. Col. 
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Sadrul. P.W.327 did not depose before him that dead bodies 

were taken by track under the leadership of the appellant. 

P.W.47 deposed before him that one sister of Ismara took shelter 

in her residence and remained there till 16.45 hours on 

26.02.2009. He did not cite that sister as witness and did not 

investigate who was the owner of the residence. He can’t say 

whether the appellant was the husband of that sister. He can’t 

say whether the appellant was a freedom fighter. P.W.430 did 

not specify when he saw the appellant but he deposed that he 

saw the condemner/appellant immediately after the occurrence. 

P.W.39 did not depose before him that he went to JCO mess at 

12.30 on the night. He deposed before him that he went by the 

side of the JCO mess. P.W.39 hailed from RSU. Hospital was 

500/600 yards away from RSU. P.W. 39 did not refer the name 

of the appellant in his 164 statement. P.W.39 did not depose 

when he saw the appellant. He denied the suggestion that he 

implicated the appellant falsely in C.S. without making proper  

investigation.  

The Confessional Statement of Naik Subader 

Monoranjan Sarker runs as under- 
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“Avwg g‡bviÄb miKvi weMZ 15/9/72 Bs Zvwi‡L evsjv‡`k ivB‡dj‡m 

wmcvnx  c‡` †hvM`vb Kwi| 2003 mv‡j Rvbyqvwi gv‡m Avwg wm‡jU †_‡K 

e`jx n‡q wewWAvi m`i `ßi wcjLvbvq nvwej`vi  bvwm©s wn‡m‡e †hvM`vb 

Kwi| Avwg m`i `ß‡ii wfZ‡i 11/we Wvwjqv †KvqvU©vi Gi wbPZjvq 

¯̂cwiev‡i emevm KiZvg| 2008 mv‡ji RvZxq msm` wbe©vP‡bi ci 

Avgiv cy‡iv †ikb cve GB wb‡q Avgv‡`i  g‡a¨ Av‡jvPbv nZ| 21/2/09 

ZvwiL Avwg nvmcvZv‡j wQjvg| 24/2/09 ZvwiL mKvj 8.00 NwUKv n‡Z 

25/02/09 ZvwiL mKvj 8 NwUKv ch©šZ Avwg wWDwU †Rwm Ii  `vwq‡Z¡  

wQjvg| wWDwU †k‡l evmvq hvB| 25/02/09 Zvs mKvj ‡mvqv `kUvq 

Avwg cybivq Awd‡m G‡m MI i“‡g emvi ci ciB ¸wji kã cvB| 

wmcvnx bRi“j ZLb Avgvi MI i“‡g emv wQj| bRi“j‡K  wR‡Ám 

Kwi †m `ievi nj Abyôv‡b hvq bvB †Kb? bRi“j e‡j hv‡`i bvg Av‡Q 

Zviv `iev‡ii Abyôv‡b †M‡Q| wKQz¶‡bi g‡a¨ nvwej`vi Rvnv½xi 36 

e¨vUvwjqvb †`Šov‡q Avgv‡`i AeRvi‡ekb i“‡g Xz‡K| Zvi Kcv‡j KvUv 

`vM †`L‡Z cvB| Gici wWGwW wmivR i³v³ Ae ’̄vq †gwW‡K‡j Av‡m|  

Gici Avgiv G‡jvcvZvox ¸wji AvIqvR cvB| Avwg †gRi nvmvb 

BKevj  Ges K‡b©j  Avãym mvjvg †K †Uwj‡dvb Kwi| †Kvb Reve cvB 

bvB| Avgv‡`i nvmcvZv‡ji w`‡K ¸wj Avm‡Z _vK‡j Avgiv DMO 

m¨v‡ii i“‡g wM‡q †g‡S‡Z ï‡q cwo| ỳcyi Abygvb mv‡o ev‡ivUvi w`‡K 
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A ¿̄ nv‡Z (Pvqbv ivB‡dj nv‡Z) nvwe: BDmyd Avgv‡`i MI i“‡g G‡m 

Kv‡K †hb LuyR‡Z _v‡K| Avwg ev_i“‡g Xz‡K `iRv jK K‡i ivwL| 

Avgv‡K †ei K‡i G‡b e‡j †h GLvb †_‡K †ewi‡q hvb| weKvj mv‡o 

cuvPUvi w`‡K 4/5 Rb wewWAvi G‡m Avgv‡K a‡i Ges Avwg †Kb A ¿̄ 

nv‡Z †bB bvB GK_v e‡j, Avgvi ey‡K ivB‡dj a‡i, Avgv‡K gviwcU 

K‡i| Zviv Avgv‡K Muvwo‡Z Zz‡j †`q| H mgq wcK Avc Mvwo‡Z bv‡qe 

my‡e`vi †Zvive emv wQj| Avgv‡K wmcvwn RvwKi Ges wmcvnx ivqnvb 

gviwcU K‡iwQj| Avgv‡K Muvwo‡Z K‡i wb‡q wM‡q `ievi n‡ji cwð‡g 

bvwg‡q †`q| ILv‡b 7/8 Rb wewWAvi A ¿̄ nv‡Z ùvwo‡q wQj| †Zvive 

mv‡ne Avgv‡K `ievi n‡ji wfZ‡i wb‡q hvq| n‡ji wfZ‡i †ó‡Ri DË‡i 

DAD gvgy‡bi jvk †`L‡Z cvB| GQvovI 4/5 R‡bi g„Z‡`n †`‡LwQ| 

`ievi n‡ji cwð‡g Avgv‡`i wewWAv‡ii 3 Uwb GKwU Mvwo †`L‡Z cvB| 

Mvwoi wcQb w`‡K mvwie× 25/30 Uv g„Z‡`n †`L‡Z cvB| c~e© cv‡ki 

ev_i“‡g 2wU g„Z‡`n †`L‡Z cvB| wewWAvi †Rvqvbiv ZLb ejvewj 

KiwQj jvk¸wj MT M¨v‡i‡R wb‡q hv‡e| Avgv‡K GKRb †W‡Kv‡iU‡ii 

Kvco ai‡Z e‡j| Avwg Kvco awi| Ab¨iv Ab¨w`‡K a‡i| Avgiv Kvco 

a‡i _vwK hv‡Z evB‡i †_‡K †KD jvk †`L‡Z bv cvq| A ¿̄avix wewWAvi 

m`m¨iv jvk a‡i Mvwo‡Z Zyj‡Z _v‡K| Avgv‡K a‡i GKRb 5 bs †M‡Ui 

w`‡K wb‡q hvq| ILv‡b my‡e`vi kwdR‡K †gMv †dv‡b  K_v ej‡Z †`wL| 

Aviwc †M‡Ui w`K †_‡K DËi w`‡K A ¿̄ nv‡Z wmcvnx evejv‡K †`wL| 
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gv‡Vi w`‡K wmwfj †jvK ùvwo‡q _vK‡Z †`wL| ILv‡b wmcvnx nvwjg I 

Beªvwng †K †`wL| ỳ‡i GKUv G¨v¤̂y‡jÝ †`wL| iv¯Zvq GKUv jvk c‡o 

_vK‡Z †`wL| Avwg Avj †ei“bxi w`‡K P‡j hvB| ZLb mvg‡b jvk c‡i 

_vK‡Z †`wL|  gwnjv I 1wU †Q‡j ZLb Kuv`wQj| Avwg nvmcvZv‡j P‡j 

hvB| Avgvi evmvq ‡gRi BmgZ Aviv wQj| iv‡Z Avwg cÖkvmwbK febwU 

i“‡g _vwK| 26/2/09 ZvwiL weKvj 4.30 wgwb‡Ui w`‡K Avwg wewWAvi 

1bs †MU w`‡q †ei n‡q †g‡qi evmvq P‡j hvB| GB Avgvi e³e¨|” 

D.W. 4 Bashonti Rani Sarker deposed that the 

condemner/appellant Monoranjan was her brother-in-law. On 

25th Feb, 2009 he was in the hospital along with his wife. The 

wife of Monoranjan took Esmot Ara (P.W. 47) to their 

residence in order to save her. She told Esmot Ara to adorn 

herself with ‘n¡M¡ J ¢pc¤~l’ to disguise herself as her daughter with 

name ‘Kamona’. At about 5 P.M. Monoranjan came back 

home. He was ill and a heart patient. He asked her to save him. 

She informed Monoranjan the appearance of Esmot Ara in their 

residence. They kept Esmot Ara there on the night. Esmot Ara 

was anxious for her children. On the following day on 

26.02.2009 at 4 P.M. Monoranjan took Esmot Ara to hospital 

and thereafter they all left Peelkhana.  
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In her cross-examination she stated that she can’t say 

what Monoranjan did while he remained in the office and also 

can’t say what was his duty. On 25/26th Feb, 2009 she also 

can’t say what is the charged against Monoranjan.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence in committing death of army officers as well as 

causing disappearance of evidence by way of mass-graving 

beside mortuary as it is evident from the evidence of 

prosecution witnesses as well as the confessional statements of 

the condemner/appellant.  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 39, 93 and 423 are eye witnesses 

to that sequence. P.Ws. 39 and 93 saw the condemner/appellant 

at about 4.30 on the night following the day 25.02.2009 along 

with other rebellions. P.W. 423 heard him pointing of dead 

bodies to the east of Darbar Hall. P.Ws. 47, 73 and 77 heard of 

his participation in mass-graving the dead bodies of army 

officers. They all have identified him as a member of RSU and 
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with his badge No. His confessional statement as recorded by 

P.W. 335 finds corroboration by the testimony of above P.Ws. 

and thus it appears voluntary and true. All the P.Ws. were 

cross-examined on behalf of the condemner/appellant but could 

not embellish or shaken their testimonies. D.W. 4 was 

examined on behalf of the condemner/appellant. Admittedly, 

she is the sister-in-law of the condemner/appellant. Obviously, 

an interested witness.  Her solitary evidence does not bear any 

substance. Moreover, from her statement it also stands admitted 

that at the relevant time and hour the condemner/appellant had 

his presence in Peelkhana including hospital.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana, causing 

disappearance of evidence and trial Court on proper 

appreciation of evidence on record rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference. Consequently, he urges to accept the 

Reference against the condemner/appellant under section 
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302/201/149/34 of the Penal Code and dismiss the Cr. Appeal 

filed on his behalf.   

Mr. A.S.M. Abdul Mobin, the learned Advocate 

appearing on behalf of the condemner/appellant submits that 

among the P.Ws referred above the evidence of P.Ws 73 and 77 

appears hearsay in nature. Both of them claim that they came to 

know from Dr. Lt. Col. Sadrul of supervising in carrying of the 

dead bodies by the condemner/appellant Monoranjan and 

others. In view of their above testimony Dr. Lt. Col. Sadrul is 

the competent witness. Prosecution examined him as P.W. 327 

but in verifying his testimony it finds no corroboration. On 

scrutiny of their evidence rather it appears that Monorama, the 

wife of the condemner/appellant saved the life of P.W. 73. The 

evidence of P.Ws 43 and 93 appears contradictory. P.W. 43 

claims that the condemner/appellant was supervising in 

carrying the dead bodies while P.W. 93 claims that the 

condemner/appellant himself was digging mass-grave. Such 

contradictory evidence can’t be considered and relied on. From 

close scrutiny of the evidence of P.W. 423 it appears that he 

himself had participation to the occurrence and it is apparent 
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that he has been set to adduce false evidence against the 

condemner/appellant in order to get exemption from the 

liability of the offence. 

Mr. Mobin further submits the confession of the 

condemner/appellant although inculpatory in nature but, in fact, 

it is involuntary as being obtained under coercions keeping in 

prolonged police custody and it can’t be considered as evidence 

against the condemner/appellant. 

Mr. Mobin also submits that the sister-in-law of the 

condemner/appellant deposed as D.W. 4. From her evidence it 

also appears that the wife Monoranjan took P.W. 47 in her 

residence and the condemner/appellant remained in the 

residence from 5 P.M. to the whole night and on the following 

day he himself took P.W. 47 to hospital at 4 P.M.  

Mr. Mobin lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offence and sentenced him illegally and it calls for 

due interference  and as such the Reference as against him is 

liable to be rejected and the Cr. Appeal filed on his behalf 

deserves consideration. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

His participation to unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confession. 

The condemner/appellant Naik Subader Monoranjan 

Sarker stated in his confessional statement- 

“Avgv‡K Muvwo‡Z K‡i wb‡q wM‡q `ievi n‡ji cwð‡g bvwg‡q †`q| 

ILv‡b 7/8 Rb wewWAvi A ¿̄ nv‡Z ùvwo‡q wQj| †Zvive mv‡ne Avgv‡K 

`ievi n‡ji wfZ‡i wb‡q hvq| n‡ji wfZ‡i †ó‡Ri DË‡i DAD 
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gvgy‡bi jvk †`L‡Z cvB| GQvovI 4/5 R‡bi g„Z‡`n †`‡LwQ| `ievi 

n‡ji cwð‡g Avgv‡`i wewWAv‡ii 3 Uwb GKwU Mvwo †`L‡Z cvB| Mvwoi 

wcQb w`‡K mvwie× 25/30 Uv g„Z‡`n †`L‡Z cvB| c~e© cv‡ki ev_i“‡g 

2wU g„Z‡`n †`L‡Z cvB| wewWAvi †Rvqvbiv ZLb ejvewj KiwQj 

jvk¸wj MT M¨v‡i‡R wb‡q hv‡e| Avgv‡K GKRb †W‡Kv‡iU‡ii Kvco 

ai‡Z e‡j| Avwg Kvco awi| Ab¨iv Ab¨w`‡K a‡i| Avgiv Kvco a‡i 

_vwK hv‡Z evB‡i †_‡K †KD jvk †`L‡Z bv cvq| A ¿̄avix wewWAvi 

m`m¨iv jvk a‡i Mvwo‡Z Zyj‡Z _v‡K| Avgv‡K a‡i GKRb 5 bs †M‡Ui 

w`‡K wb‡q hvq| ILv‡b my‡e`vi kwdR‡K †gMv †dv‡b  K_v ej‡Z †`wL| 

Aviwc †M‡Ui w`K †_‡K DËi w`‡K A ¿̄ nv‡Z wmcvnx evejv‡K †`wL| 

gv‡Vi w`‡K wmwfj †jvK ùvwo‡q _vK‡Z †`wL| ILv‡b wmcvnx nvwjg I 

Beªvwng †K †`wL| ỳ‡i GKUv G¨v¤̂y‡jÝ †`wL| iv¯Zvq GKUv jvk c‡o 

_vK‡Z †`wL| Avwg Avj †ei“bxi w`‡K P‡j hvB| ZLb mvg‡b jvk c‡i 

_vK‡Z †`wL|  gwnjv I 1wU †Q‡j ZLb Kuv`wQj| Avwg nvmcvZv‡j P‡j 

hvB| Avgvi evmvq ‡gRi BmgZ Aviv wQj|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39, 47, 73, 77, 

93 and 423 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 39 deposed-  

‘†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b 

wb‡q hvq †mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx 

û‡mb †mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj 

fwZ© jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi 

RvwKi gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv 

w`‡q Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj| †Zvive û‡mb Avgv‡K MZ© 

Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv †_‡K weiZ K‡i| cv‡k w`‡q e‡m 

_vwK| Abygvb ivwÎ 4
1
2  Uvq my‡e`vi BDQze nvwej`vi gvmy` BKevj bv‡qK 

my‡e`vi †Zvive, bv‡qK my‡e`vi g‡bviÄb, nvwej`vi BDQze, bv‡qK KvBqyg‡`i 

†bZ…‡Z¡ Abygvb 40/45 wU jvk gvwU Pvcv w`‡q P‡j hvq|’ 

P.W. 47 deposed-  
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‘Avwg giPzqvix I MbKei †`L‡Z hvB c‡i| giPzqvix‡Z i‡³i `vM wQj 

Rvb‡Z cvwi bv‡qK my‡e`vi gbiÄb bv‡qK my‡e`vi †Zvive Avjx, bv‡qK my‡e`vi 

dRjyj Kwig, wmcvnx gwZb, bv‡qK Iqv‡R` (nvmcvZvj BDwbU) nvwej`vi 

BDmye Giv Mb Kei †`Iqvi m‡½ RwoZ wQ‡jb|’ 

P.W. 73 deposed-  

‘ivwÎ AvbygvwbK 2.00 Uvi mgq 3 wU Uªv‡K K‡i Awdmvi‡`i jvk 

giPzqvix‡Z Avbvi Lei Ltd. Col. m`i“‡ji gva¨‡g cvB| Ab¨vb¨ Awdmvi‡`i 

Kv‡Q Rvb‡Z cvwi †h bv‡qe my‡e`vi †Zvive I bv‡qe my‡e`vi g‡bviÄb jvk 

Avbvi KvR Z`viwK Ki‡Q|’ 

P.W. 77 deposed- 

‘ivZ 2 NwUKvq Avgiv †jt Kt m`i“‡ji wbKU Rvb‡Z cvwi 3 wU Uªv‡K 

K‡i †mbv Awdmvi‡`i jvk giPzqvixi w`‡K wb‡q hvIqv n‡”Q| bvt my‡e`vi 

g‡bviÄb miKvi I bvt my‡e`vi †Zvive û‡m‡bi †bZ…‡Z¡ jvk¸wj Uªv‡K K‡i 

Av‡b|’ 

P.W. 93 deposed-  

‘giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i 

jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL 

Zviv n‡jb JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 

45596 bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 
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bv‡qK bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 

P.W. 423 deposed-  

‘Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive 

û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K 

Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm 

†`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 3088 

jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 gvg©v, 

80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL| J.c.o 5552 Avey mvB` KvR Z`viK KiwQj| 30109 ûgvqyb, 

37309 AvdvR, 42583 gy³vi, jvk DVv‡bv Z`viK KiwQj| 5279 j−e¡l”e 

†mLv‡b e‡m `ievi n‡ji c~e© cv‡k¦© A‡bK jvk c‡o Av‡Q|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

Since no evidence appears that he acted with special 

brutality in committing murder of army officers commutation 

of his sentence to imprisonment for life, to our view, appears 

justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149/201 of the Penal 

Code. Now, by alteration he is sentenced to imprisonment for 

life and fine of Tk.20,000/-(twenty thousand) in  default to S.I. 

for 03(three) years.  

The Death Reference as against the condemner/appellant 

is thereby rejected with modification of the sentence as above.  

The Criminal Appeal filed on behalf of the 

condemner/appellant is accordingly allowed in part.  

C.S. Accused No.184 Naik Driver/44190 Md. Ali 

Hossain. 
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Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W. 39 Sepoy Golam Kibria 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.320 Shamima Parveen, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

Prosecution at the time of hearing placed before us for 

consideration the evidence P.W. 461 Md. Quddusur Rahman 

Sikder and the confessional statement of accused- Billal 

Hossain (C.S. 162).  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  
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P.W. 39 deposed that he attended Darber Hall at 8 A.M. 

He took seat on the floor in Darber Hall. Darber started at 9.00 

A.M. At about 9.30 A.M. there happened a hue and cry and 

every one was trying to take exit. At the increasing of firing he 

came out and went to Sainik Line of R.S.U.  Later on, he heard 

an announcement ‘¢h¢XBl fvB‡`i ®LE jvB‡b _vK‡eb e¡, mK‡j bx‡P 

k¡e, A ¿̄ ®eJz k¡l Kv‡Q A ¿̄ f¡Ju¡ hv‡e bv Zv‡K …¢m Ll¡ n‡ez’. Being 

afraid he went to the roof of 5th floor. Firing was made pointing 

helicopter. Thereafter, he came back to his own Line. He took 

shelter under the cot. On the night following the day 

25.02.2009, at about 12.30 he went to J.C.O’s. mess. There he 

found the rebellions with arms. They were firing off and on. He 

came there through RSU. He came to see Habilder Yousuf of 

36 Battalion with arms searching the area of M.T garadge. 

Habildar Yousuf asked him of his arms. He claimed himself 

unwell. Habilder Yousuf took him at arms point in the Line of 

RSU. There he found some BDR personnel. Among them he 

identified Lance Naik Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and Saiful. They all were of RSU. He was compelled to 

take stand beside them. Subader Yousuf took stand with arms in 
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front of them. Naik Subader Torab, Habilder Akhtar, Masud, 

Zakir, Naik Kayum were taking the people to down stair. Torab 

took him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found the condemner/appellant Naik Ali Hussain and driver 

Sabuj to stand at a far distance. He noticed the vehicles with 

full of dead bodies. At the leadership of Subader Yousuf and 

Naik Subader Monoranjan, Habilder Zakir, Masud, Rafiqul, 

Naik Bazlu, Shahi, Lance Naik Mozzamel were digging earth 

with ‘‡Kv`vj, ®hmQ¡’. There he found many BDR personnel.  

In cross-examination on behalf of Naik Ali Hussain he 

stated that he deposed before the I.O. on 21.11.2009 and before 

Magistrae on 22.11.2009. Both of his statements were read over 

to him. He deposed before the Magistrate that he left Darber by 

crawling and also deposed that firstly he went to the teacher’s 

quarter thereafter to Barak. Darber and teachers’ quarter are at 

different places, but intervened by a road. He denied the 

suggestion that he did not depose before I.O. or Magistrate that 

he felt unwell. He denied the suggestion that he did not go to 

massgrave (MY Kei). He denied the suggestion that on 25/26th 
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February, 2009 he participated in rebellion. He denied the 

suggestion that he deposed falsely.   

P.W.93 deposed that he was runner of Maj. Asad. On 

coming out from RSU at the instruction of Maj. Asad he came 

to see Gausul Azam (52429) of 13 Battalion with SMG and 

bundle of bullets.  Gausul Azam asked him why he was without 

arms. Being afraid he came back to Barak. On the night 

following the day 25.02.2009 at about 1.30 he came to see from 

Veranda of 3rd floor–JCO. Yousuf Ali (5046) and three other 

BDR personnel to come at RSU.  They called Habilder Akter 

(43347), Habilder Zakir (39995), Habilder Iqbal (44274), Naik 

Kayum (45596), Mozzamel Hoque (53442) to come down. 

Yousuf Ali threatened them to come down from the Barak 

otherwise they would be shot. Coming down therefrom he came 

to see Habilder Safiqul (42947) to unlock the store of RSU and 

Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ from the store and to get into 

ambulance. He also saw J.C.O. 5259 Naik Subader Rafiqul to 

stand on RSU. Subader Yousuf, Habilder Zakir, Naik Kayum 

and other soldiers took him to the ambulance at arms point and 

they all were dropped at BDR hospital. Then he saw there three 
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vehicles with dead bodies. He also came to see to grave the 

dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Naik 

Kayum, 43442 Mozammel, 5046 J.C.O. Subader Yousuf, 

51857 Naik Nazrul, 57146 Saidul Islam, 52253 Naik Sahi 

Akter, 51668 Ohiduddin, 53109 Abed Ali, 46625 Rafiqul 

Alam, 51295 Joynal, 5259 Naik Subader Rafiqul, 43347 

Habilder Akter, 42947 Safiqul, 44274 Habilder Masum Iqbal 

and the condemner/appellant 44190 Driver Ali Hussain to 

grave the dead bodies. 

In cross –examination on behalf of the 

condemner/appellant Ali Hussain he denied the suggestion that 

he himself was also arrested. He denied the suggestion that he 

did not depose before the Magistrate the number of the BDR 

personnel. He told the name and number of the BDR personnel 

every where. He remained in Barak, on 3rd floor to the east. He 

denied the suggestion that store room cannot be viewed from 

the upstairs. There was a water tank on 5th floor. He cannot say 

whether Minister and M.Ps. went there. Mortuary was 500 

yards away from RSU and hospital was 400 yards far away. 
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CMSD was 100 yards from hospital. Driver Ali Hossain was 

the member under Sader Battalion. He himself saw him to drive 

the vehicle. He denied the suggestion that he did not go to the 

place of mass grave and that he remained on the 5th floor. He 

deposed falsely at the instance of Maj. Asad. 

P.W.320 deposed that he recorded the confessional 

statement of the condemner/appellant on 21.05.2009. He 

identified the confessional statement of the 

condemner/appellant as exhibit 290 and his signature exhibit 

290(1). 

In cross-examination on behalf of condemner/appellant 

he stated that he can’t say whether the condemner/appellant was 

taken on remand. He did not ask whether the 

condemner/appellant had any injury in his person. The 

condemner/appellant did not make any complain of any torture. 

The condemner/appellant was in custody of MLSS Sahanaj. He 

denied the suggestion that the condemner/appellant did not 

make any confession and that he did not appraise column 5 

before the condemner/appellant.  
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P.W. 461 deposed that on 24.03.2009 he was posted in 

C.I.D. According to the instruction of authority he went to 

Peelkhana. On 25.03.2009 at 14.45 hours he seized 3(three) 

vehicles vide exhibit 871 and handed over the vehicles in 

jimma. He identified the seizer list and his signature exhibit 871 

and his signature 871(1), the jimmanama exhibit 872 and his 

signature 872/(1). 

In cross-examination he denied the suggestion that the 

seized alamats are not in connection with the instant case. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant is a member of 1 Rifle Battalion and was 

attached with Sadar Army. P.Ws. 39 and 93 had their posting in 

RSU. The statement of P.W.39 was recorded by Sumon Sarkar 

at his instruction but there is no reference of it in the statement. 

He arrested the appellant on 15.05.2009 and sent him to the 

Court on 22.11.2009 for recording the statement of 164. P.W.39 

made 164 statement on 21.11.2009. At that time the appellant 

was in custody. P.W.39 did not refer the badge No. of the 

appellant in his 161 statement. He arrested Sabuj and Nazmul 
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as referred in his 161 statement but they have not been made 

accused. Nazmul has been cited as witness. There is no 

statement that P.W.39 became ill. He recorded the statement of 

P.W.93 on 02.08.2009. He sent him to the Court on 11.11.2009 

for recording his statement under Section 164. He denied the 

suggestion that after arrest of the appellant on 23.04.2009 he 

kept him in the custody of RAB for 22 days and thereafter by 

way of oppression he obtained the confession of the appellant. 

He denied the suggestion that he implicated the appellant 

falsely.   

The Confessional Statement of Naik Md. Ali Hossain 

runs as under- 

“wPš—v fvebvi Rb¨ 03 N›Uv mgq †`Iqvi ci 25/02/09 ZvwiL mKv‡j 

mv‡o QqUvi nvwej`vi †gRi wgRvb Avgv‡`i‡K wcwU djBb Kivq| 

nvwej`vi ‡gRi 8/10 Rb‡K `iev‡i hvIqvi Rb¨ ev‡U| evwK‡`i mv‡_ 

Avwg M¨v‡i‡R IqvwK©s Kwi| †ejv 8.30 Uvi mgq nvwej`vi wgRvb‡K 

e‡j Avwg AvDU wjwfs G evB‡i bv¯—v Ki‡Z hvB| 9.00 Uvi w`‡K bv¯—v 

†m‡i M¨v‡i‡R P‡j Avwm| GgwU M¨v‡i‡Ri †cQ‡b Gg,wU †g‡m Pv †L‡Z 

ewm| Pv Uv nvIqvi mgq †K†hb e‡jb †h, `ievi n‡j †Mvjv¸wj n‡PQ| 

Gm,wU †g‡m ‡_‡K Avwm| Lvwei“j Gg, wU, K¬vK© kvnRvnvb mn Av‡iv 

A‡b‡K †ei n‡q Avwm ZLb nvwej`vi †gRi wgRvb euvwk w`‡q e‡j 

†Zvgiv jvB‡b Xy‡K hvI| Avwg †`vZvjvi  Gg,wU K‡›Uªvj i“‡g hvB| 

Abygvb 9.35 wgwb‡Ui w`‡K GKRb gy‡Lvkavix Gm,Gg, wR, mn wewWAvi 
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m`m¨ GgwU jvB‡bi mvg‡b dvKv ¸wj K‡i I MvjvMvwj K‡i| Avwg f‡q 

wi‡µ‡qkb i“‡g hvB| Avevi †`Š‡o 3q Zjvq hvB| Avevi Mvwoi 

M¨v‡i‡RI hvB| †ejv 3.00Ð3.30 Uv w`‡K my‡e`vi kwd I bv‡qK 

my‡e`vi Kv‡`i GgwU K‡›Uªvj i“‡gi eU Mv‡Qi mvg‡b G‡m e‡j 2 Uv 3 

U‡bi UªvK w`‡Z e‡j| bv‡qK jwZd K‡›Uªvj i“‡gi BbPvR© †K e‡j 

nvwej`vi Avkivd I nvwej`vi wejvj 2wU UªvK PvjvBqv wbqv hvq| ivZ 

Abygvb 8.00Ð8.30 Uvi mgq H ỳwU Mvwo wiUvb© Av‡m| nvwej`vi 

Avkivd I nvwej`vi wejvj Mvwo ỳBwU XvKv †m±i GgwU jvB‡bi mvg‡b 

13 e¨vUvwjqv‡bi †mvRvmywR iv‡L| jvB‡b Avmvi ci Avwg nvwej`vi 

Avkivd I nvwej`vi wejvj‡K Mvwoi g‡a¨ wK Av‡Q wRÁvmv Ki‡j e‡j 

jvk| ivZ Abygvb 11/12 Uvi mgq bv‡qi jwZd GgwU gvB‡K nvwej`vi 

Avkivd I nvwej`vi wejvk Mvwoi PvjK‡`i Wv‡K| ZLb nvwej`vi 

Avkivd‡K bv cvBqv Avgv‡K Wv‡K| Avwg I nvwej`vi wejvj K‡›Uªvj 

i“‡g hvB Ges †`wL nvwej`vi i¨vs‡Ki GKRb †d«Â KvU Kv‡jv †jv‡Ki 

nv‡Z 2wU wc¯—j, bv‡qK jwZd e‡j H nvwej`vi i¨vs‡Ki †jv‡Ki mv‡_ 

wM‡q Mvwo †mLv‡b wb‡Z e‡j †mnv‡b wb‡q hvIqvi Rb¨| Avwg I wejvj 

GgwU jvB‡bi DËi gv_vq hvB| Avwg XvKv †g‡UªvÐBÐ2Ð11Ð0490 †bB| 

Mvwoi g‡av Abygvb 10/12Uv jvk wQj H nvwej`vi i¨vs‡Ki Kv‡jv 

†jvKUv  Avgvi Mvwoi †m‡KÛ wm‡U e‡m| Avgiv 2Uv Mvwo nvmcvZv‡ji 

jvk N‡ii mvg‡b wbqv hvB| H Kv‡jv nvwej`vi i¨vs‡Ki †jvK Mvwo †_‡K 

wb‡P bv‡g Ges e‡j †Zvgiv P‡j hvI| Avwg wejvj I¯—v`‡K wRÁvmv 

Kwi H †jvKUv †K wejvj e‡j bvg ûgvqyb, †Kvb e¨v‡Uwjqv‡bi Zv Rv‡b 

bv| Avwg jvB‡b P‡j Avwm| 26/2/09 ZvwiL mKvj 6.00 Uvq Avwg I 

nvwej`vi wejvj g‡M©i Kv‡Q wMqv Mvwo‡Z †Kvb jvk †`wL bvB| Mvwo wbqv 

M¨v‡i‡R Avwm Ges Mvwoi i³ cwi¯‹vi Kwi| Zvici 3 Zjvq wM‡q Rwmg 

PvjK GgwU Gi Kv‡Q ewm| ILvb †_‡K wi‡µkb i“‡g hvB Ges 12 Uv 
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ch©š— _vwK| 12 Uvi w`‡K †g‡m wM‡q Lvbv LvB| 12.30 Uvi w`‡K 3 

Zjvq wM‡q Rwm‡gi ILv‡b NygvB| 5Uvq Nyg †_‡K D‡V jvB‡b †jvKRb 

Kg †`wL| Avwg 1bs †M‡U hvB Ges †MU †Lvjv †c‡q evmvq P‡j hvB|” 

 The confessional statement of co-accused Billal Hossain 

(C.S.A. 162) runs as under- 

“A¡¢j 12/06/1982 p¡m ¢h¢XA¡l ¢pf¡q£ fc ®i¡m¡u i¢aÑ qCz A¡¢j fÐ¡u 

22 hvpl k¡hv ¢h¢X A¡ll XÊ¡Ci¡l ¢qp¡h N¡s£ Q¡m¡Cz B¢j 2009 p¡m 

q¡¢hmc¡l fc fc¡æ¢a f¡Cz A¡¢j 15 hÉ¡V¡¢mu¡el pcpÉz NËga¡l qJu¡l 

f§hÑ fkÑ¿¹ A¡¢j 4 hvpl k¡hv ¢h¢X A¡l pcl cçl LjÑla ¢Rm¡j Hhw ¢h ¢X 

A¡ll 3Ve£ VÊ¡L ew 1470 ¢qe¡ Q¡m¡Ca¡jz A¡¢j ¢h¢ X A¡l pcl cçll 

HL¢V °p¢eL hÉ¡l¡L b¡La¡jz Eš² hÉ¡l¡L fÐ¡u 100Se ¢h¢X A¡l pcpÉ 

b¡Laz Ae¤j¡e 22/2/09 a¡¢lM ¢h ¢X A¡l Hl ¢X¢X¢Sl XÊ¡Ci¡l mÉ¡¾p e¡-

uL l¡S A¡qjcl p¡b Aj¡¡l Lb¡ quz ®p A¡j¡L hm ®k, A¡j¡cl c¡h£-

c¡Ju¡ …¢m fÐd¡ej¿»£ a¡l i¡oe fÐL¡n L¢lhz 24/02/09 a¡¢lM fÐd¡ej¿»£ 

A¡j¡cl h¡¢oÑL fÉ¡lXl i¡oe H pwœ²¡¿¹ ®L¡e ®O¡oe¡ e¡ ®cu¡u A¡¢j 

f¤el¡u a¡L ¢S‘¡p¡h¡c L¢l, ÕÕLC j¡ee£u fÐd¡ej¿»£ ®a¡ ¢LR¤C hmme 

e¡ÕÕz aMe Eš² XÊ¡Ci¡l hm ®k, ¢X¢S jq¡cu clh¡l qm H hÉ¡f¡l hmh z 

A¡j¡cl c¡h£-c¡Ju¡l jdÉ ¢Rm na i¡N ®lne p¤¢hd¡ Hhw T¥¢L i¡a¡ h¡s¡-

e¡ CaÉ¡¢cz Na 25/02/09 a¡¢lM A¡j¡¡cl h¡vp¢lL clh¡l fÉ¡lX ¢Rmz 

A¡¢j m¡Ce ØVÉ¡ä h¡C ¢Rm¡j z Bj¡l CeQ¡SÑ q¡¢hmc¡l ®j¡x ¢jS¡e¤l 

lqj¡e J a¡l Efl Hj¢V ®S¢pJ e¡uh p¤hc¡l q¡l¦e c¡¢uaÅ ¢Rmz A¡¢j 
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25/02/09 a¡¢lM ®i¡l 6.00 O¢VL¡u ®f¡o¡L fl ¢XE¢Va ¢eu¡¢Sa qCz 

A¡¢j hÉ¡l¡L ØVÉ¡ä h¡C b¡L¡ AhÙÛ¡u pL¡m 9.15 ¢j¢eVl ¢LR¤ fl clh¡l 

qml ¢cL …¢m J hÊ¡n g¡u¡ll në öea f¡Cz A¡¢j h¡l¡¾c¡u Hp ¢cM 

XÊ¡Ci¡l e¡uL j¢el H ¢S p¡qhl XÊ¡Ci¡l ¢pf¡q£ q¡¢hh a¡cl N¡s£ ¢eu¡ 

â¦a Hj¢V NÉ¡lS Qm A¡pz A¡¢j aMe pcl cçll ¢iall  l¡Ù¹¡u ¢h¢XA¡l 

°p¢eLcl ®c±s¡ ®c±¢s Lla ®c¢Mz a¡l¡ ¢QvL¡l Ll hm, AÙ» q¡a e¡J z 

fl HÉ¡ð¤m¾pl j¡CL hm ®k, ÕÕk¡l k¡l AÙ» q¡a ¢ee ÕÕ ®hm¡ Ae¤j¡e 1.45 

¢j¢eVl pju Hj¢V L¾VÊ¡m l¦j ®bL e¡uL A¡ë¥m m¢ag j¡CL ®k¡N A¡j¡L 

X¡L Hhw N¡s£ ¢eu¡ L¾VÌ¡m l¦j ®ka hmz A¡¢j Hj¢V L¾VÊ¡m l¦j N¡s£ ¢eu¡ 

®Nm e¡uL A¡ë¥m m¢ag N¡s£ ¢eu¡ clh¡l qm ®ka hm z B¢j h¢m Ap¤ÙÛ 

zHC hm A¡¢j m¡Ce k¡C Hhw aMe 36 l¡Cgm hÉ¡V¡¢mu¡el 2 °p¢eL j¤M 

m¡m L¡fs ®hyd A¡j¡l ¢cL A¡p Hhw a¡s¡a¡¢s N¡s£ ¢eu¡ clh¡l qm ®ka 

hmzA¡¢j Y¡L¡ ®jVÊ¡-e-1470 ew VÊ¡L ¢eu¡ p¤C¢jw f¤ml f¡n ¢cu¡ clh¡l 

qml  ¢cL k¡Cz k¡Ju¡l fb l¡Ù¹¡u Ju¡ml f¡n ¢h ¢XA¡l °p¢eLclL AÙ» 

¢eu¡ f¢Sne ¢eu¡ cy¡¢su b¡La ¢cMz clh¡l qml L¡R¡L¡¢R l¡Ù¹¡u ®Nm 

HLSe ®S¢pJl m¡n l¡Ù¹¡l c¢re A¡m ®hl¦¢e ®L¡u¡VÑ¡ll p¡je fs b¡La 

®c¢Mz p¡je A¡N¡Cm ¢fÐ¢¾pf¡m Hl h¡p¡l p¡je l¡Ù¹¡l Ešl f¡nÄÑ f¢ÕQj¤M£ 

AhÙÛ¡u ¢X¢S p¡qhl N¡s£l Q¡L¡ f¡wQ¡l J …¢m¢hÜ AhÙÛ¡u ®cMa f¡Cz 

N¡s£l ¢ial XÊ¡Ci¡ll f¡n ®jSl ýj¡ue L¢hll m¡n hp¡ AhÙÛ¡u ®cMa 

f¡Cz ¢X¢S p¡qhl N¡s£ f¡l qu HLV¤ p¡je A¡N¡Cu¡ X¡e ¢cL ®j¡s ¢eu¡ 
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cy¡s¡Cz aMe e¡uL p¤hc¡l je¡l”e q¡al Cn¡l¡u clh¡l qml f¢ÕQj ¢c-

Ll ®NV ®ka hmz  aMe e¡uL p¤hc¡l A¢mL ®f¡o¡L  fs¡ AhÙÛ¡u a¡l 

f¡n cy¡s¡e¡ AhÙÛ¡u ®c¢Mz aMe A¡¢j e¡uL p¤hc¡l je¡l”el A¡cnœ²j 

N¡s£ ®jCe ®l¡X ®bL hÉ¡L Ll clh¡l qml p¡je LsC N¡Rl e£Q m¡N¡C 

Hhw ®c¢M ®k, clh¡l qml pwmNÀ f¡nÄÑ M¡¢m S¡uN¡u f¡o¡L fl¡ AhÙÛ¡u 

®pe¡ A¢g pÉ¡ll 15/20¢V m¡n fs A¡Rz clh¡l qml Ešl f¢ÕQj ®L¡Z 

7/8 Se ¢h¢XA¡l °p¢eL j¤M L¡fs hy¡d¡ AhÙÛ¡u cy¡s¡e¡ A¡Rz e¡uh p¤hc¡l 

je¡l”e J e¡uh p¤hc¡l A¡m£l ¢ecÑn  HLSe mÉ¡¾p e¡uLl q¡a AeÉ¡eÉ-

cl AÙ» …¢m Sj¡ ®lM a¡l¡ 7¢V m¡n A¡j¡l N¡s£a E¢Wu ®cuz aMe e¡uh 

p¤hc¡l A¢m A¡j¡l N¡s£a EW A¡j¡l f¡nl ¢pV hp Hhw q¡pf¡a¡m ®l¡Xl 

¢cL ®ka hmz ¢LR¤c§l Ap¡l fl Hj¢V ®NV Hp N¡s£ b¡j¡a hm Hhw A¡¢j 

®pM¡e N¡s£ cy¡s Ll¡Cz A¡j¡l N¡s£¢V 13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl 

®L¡e¡u l¡M¡l Lb¡ hm e¡uL p¤hc¡l A¢m N¡s£ ®bL ®ej k¡uz A¡¢j N¡s£¢V  

13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl ®L¡e¡u ®lM hÉ¡l¡L Qm k¡Cz A¡¢j m¡n 

¢eu¡ A¡p¡l fb Hj¢V XÊ¡Ci¡l q¡¢hmc¡l ®p¡m¡uj¡eL HL¢V ¢fLA¡f AÙ» 

q¡a LuL Se °p¢eLL A¡j¡L œ²p Ll clh¡l qml ¢cL ®ka c¢Mz ¢hL¡m 

Ae¤j¡e 3.00 O¢VL¡l pju pcl hÉ¡V¡¢muel Hj¢V XÊ¡Ci¡l ¢pf¡q£ j¢nEl 

lqj¡e Hp, Hj ¢S ¢pf¡q£ A¡lj¡e, ¢pf¡q£ L¡j¡m q¡¢hmc¡l j¢gSL 

Q¡ue¡ l¡Cgm q¡a ¢eu¡ Hj¢V ®pLnel ®ial J Bn f¡n ®O¡s¡ ®gl¡ Ll-

a ®c¢M, I pju Hj¢V NÉ¡lSl j¡W 300/400 Se ¢h¢XA¡l pcpÉ Sj¡ua 



 

 

4154 

quz ¢X H ¢X a±¢qc HM¡e i¡oe ¢cu¡ 4ew ®NCVl ¢cL Qm k¡uz l¡a 

Ae¤j¡e 10.00 V¡l ¢cL L¾VÌ¡m l¦j ®bL Hj¢V e¡uL A¡ë¥m m¢ag A¡j¡L 

A¡h¡l j¡CL ®k¡N X¡Lz A¡j¡l HLV¤ ®cl£ qm Hj¢V ®pLnel A¡lL 

XÊ¡Ci¡l e¡uL A¡m£ ®q¡pe Hp A¡j¡L a¡s¡a¡¢s N¡s£l L¡R ®ka hmz 

aMe ¢hc¤Év ¢Rm e¡zIM¡e ®L¡e ®m¡L e¡ ®fu L¾VÊ¡m l¦jl ¢cL ®gla 

A¡p¡l SeÉ ¢fRe O¤l ®c¢M 13 ew l¡Cgm hÉ¡V¡¢muel  p¤hc¡l ®jSl S¤h¡-

ul A¡j¡l L¡R A¡pRz ¢a¢e hme ®k,  N¡s£¢V jlQ¤u¡l£l p¡je ¢eu¡ l¡Mz 

A¡¢j N¡s£ ¢eu¡ jlQ¤u¡l£l clS¡l p¡je c¢rZ ¢cL j¤M Ll l¡¢M Hhw m¡C-

e Qm k¡Cz aMe¡ ¢fmM¡e¡l ¢ial ®N¡m¡…¢m QmRz l¡a Ae¤j¡e p¡s 4V¡l 

¢cL e¡uL XÊ¢Ci¡l A¡m£ ®q¡pe Hp A¡j¡L hm ®k, A¡fe¡l N¡s£ A¡em¡X, 

A¡f¢e N¡s£ ¢eu¡ A¡peÕÕz A¡¢j aMe jlQ¤u¡l£l p¡je k¡C Hhw e¡uL 

A¡m£ ®q¡pe A¡j¡l p¡b k¡uz A¡¢j ®ku ®c¢M A¡j¡l N¡s£l m¡n …¢m 

jlQ¤u¡l£l f¢ÕQj f¡nÄÑ HL¢V NaÑ l¡M¡ quR z A¡j¡l N¡s£a lš² m¡N¡e¡ A¡-

Rz I pju A¡¢j jlQ¤u¡l£ll clS¡l p¡je A¡l¡ 2¢V N¡s£ 1¢V 3 Ve£ VÊ¡L 

Hhw Afl¢V ¢fLA¡f ®cMa f¡Cz VÊ¡Ll XÊ¡Ci¡l e¡uL A¡¢m ®q¡pe, 

¢fLA¡fl XÊ¡Ci¡l ¢Rme¡, 2¢V N¡s£a Ae¤j¡e 20/25 ¢V m¡n ®cMa f¡Cz 

H AhÙÛ¡u A¡¢j A¡j¡l N¡s£ ¢eu¡ Hj¢V NÉ¡lS Qm B¢p z A¡j¡l N¡s£a 

A¡l Hp J CE¢eVl  q¡¢hmc¡l S¡¢Ll  jlQ¤u¡l£l ®NV qa EW Hj¢V ®NV 

Hp ®ej k¡uz A¡¢j N¡s£¢V Hj¢V NÉ¡lS ®lM ®cCz pL¡m Ae¤j¡e 6.00 

V¡l ¢cL A¡¢j X¡š²¡l ®cM¡e¡l SeÉ q¡pf¡a¡m k¡C Hhw pL¡m 9.00V¡l 
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¢cL X¡š²¡l ®cM¡Cu¡ q¡pf¡a¡m Ju¡XÑl ¢àa£u am¡u AhÙÛ¡e L¢lz 

26/02/2009 a¡¢lM ¢hL¡m ®hm¡ ¢X H ¢X ®a±¢qcl ¢ecÑn AÙ» pÇf§eÑ Ll¡l 

SeÉ j¡C¢Lw Ll¡ quz ®Lq ®Lq AÙ» Sj¡ ®cuz  AeL AÙ» Sj¡ ®cu e¡Cz 

27/02/2009 a¡¢lM pL¡m Hj A¡C l¦j g¢mw qJu¡l SeÉ j¡C¢Lw Llm 

A¡¢j AeÉcl p¡b A¡¢j q¡¢Sl qCz A¡j¡clL ¢h¢XA¡l pcl cçl b¡L¡l 

¢ecnÑ ¢cm A¡jl¡ ®pM¡e AhÙÛ¡e  L¢lz HC A¡j¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in order to attain the common object of BDR personnel 

‘wewWAvi G †Kvb Avwg© _vK‡e bv’ the condemner/appellant unlawfully 

assembled together with other rebellions and took away arms 

by breaking kote and magazine and actively participated to the 

occurrence in committing death of army officers, causing 

disappearance of evidence by way of mass-graving beside 

mortray as it is evident from the evidence of prosecution 

witnesses as well as the confessional statements of the 

condemner/appellant and that of the co-accused.  

The learned Deputy Attorney General also submits that 

the condemner/appellant had his direct participation in mass-

graving the dead bodies of army officers causing disappearance 

of evidence and all the P.Ws. 39 and 93 are eye witnesses to the 

occurrence specially to the above events. P.W. 39 saw him 

beside the truck loaded with full of dead bodies. P.W. 93 also 

saw him to grave the dead bodies. Both of them were throughly 

cross-examined on behalf of the condemner/appellant but their 
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testimonies remain untainted, unembellished and worthy of 

credit. P.W. 461 is the seizing officer of the truck by which the 

condemner/appellant carried the dead bodies. He identified the 

seizure list exhibit- 471 and Jimmana exhibit- 8722 his 

signature their on.  

The learned Deputy Attorney General further submits 

that the condemenr/appellant by his confessional statement 

admits as to his participation in carrying dead bodies by the 

truck Metro-E-2-11-0490 to mortrary and afterwards swept 

away bloods that stained on the truck.   

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 

accept the Reference against the condemner/appellant under 

section 302/201/149/34 of the Penal Code and dismiss the Cr. 

Appeal/Jail Appeal filed on his behalf.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of both the 

P.W.s 39 and 93 appears unreliable since their presence as 

witnesses by the side of hospital or mortuary is highly 

impracticable. Both of them claim that they were taken there 

under threat and if that be so they can’t be allowed to stand 

there as observer rather the situation commands that they had 

participation in mass-graving and now the prosecution  has set 

them to depose falsely exempting them from the list of accused. 

They are tutored and procured witnesses and their evidence as 

such can’t be relied upon. None of the above P.Ws. depose of 

culpability of the condemner/appellant in killing or any 

massacre in Peelkhana. The seized alamat bears no relevancy as 

against the condemner/appellant.  

 Mr. Md. Aminul Islam further submits that the 

confession of condemner/appellant is not inculpatory rather 

exculpatory, merely a statement. By his confession also no 

statement appears as of committing murder. It can’t be treated 

as evidence against the condemner/appellant.  
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 The confession of co-accused finds no corroboration by 

any independent witness and as such it also can’t be considered 

as evidence against the condemner/appellant.     

He lastly submits that prosecution could not prove the 

charges against the condemner/appellant and that trial court 

having failed to assess and weigh the evidenced on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it calls for necessary interference and as such the 

Reference as against him is liable to be rejected and the Crl. 

Appeal/Jail Appeal filed on his behalf deserves consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the unlawful assembly in committing 

other atrocities and disappearance of evidence finds 

corroboration by his own confessional statement and that of co-

accused.  

The condemner/appellant Naik Md. Ali Hossain stated in 

his confessional statement- 

“†ejv 3.00Ð3.30 Uv w`‡K my‡e`vi kwd I bv‡qK my‡e`vi Kv‡`i GgwU 

K‡›Uªvj i“‡gi eU Mv‡Qi mvg‡b G‡m e‡j 2 Uv 3 U‡bi UªvK w`‡Z e‡j| 

bv‡qK jwZd K‡›Uªvj i“‡gi BbPvR© †K e‡j nvwej`vi Avkivd I 

nvwej`vi wejvj 2wU UªvK PvjvBqv wbqv hvq| ivZ Abygvb 8.00Ð8.30 

Uvi mgq H ỳwU Mvwo wiUvb© Av‡m| nvwej`vi Avkivd I nvwej`vi wejvj 

Mvwo ỳBwU XvKv †m±i GgwU jvB‡bi mvg‡b 13 e¨vUvwjqv‡bi †mvRvmywR 

iv‡L| jvB‡b Avmvi ci Avwg nvwej`vi Avkivd I nvwej`vi wejvj‡K 

Mvwoi g‡a¨ wK Av‡Q wRÁvmv Ki‡j e‡j jvk| ivZ Abygvb 11/12 Uvi 

mgq bv‡qi jwZd GgwU gvB‡K nvwej`vi Avkivd I nvwej`vi wejvk 

Mvwoi PvjK‡`i Wv‡K| ZLb nvwej`vi Avkivd‡K bv cvBqv Avgv‡K 

Wv‡K| Avwg I nvwej`vi wejvj K‡›Uªvj i“‡g hvB Ges †`wL nvwej`vi 

i¨vs‡Ki GKRb †d«Â KvU Kv‡jv †jv‡Ki nv‡Z 2wU wc¯—j, bv‡qK jwZd 

e‡j H nvwej`vi i¨vs‡Ki †jv‡Ki mv‡_ wM‡q Mvwo †mLv‡b wb‡Z e‡j 

†mnv‡b wb‡q hvIqvi Rb¨| Avwg I wejvj GgwU jvB‡bi DËi gv_vq 

hvB| Avwg XvKv †g‡UªvÐBÐ2Ð11Ð0490 †bB| Mvwoi g‡av Abygvb 

10/12Uv jvk wQj H nvwej`vi i¨vs‡Ki Kv‡jv †jvKUv  Avgvi Mvwoi 
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†m‡KÛ wm‡U e‡m| Avgiv 2Uv Mvwo nvmcvZv‡ji jvk N‡ii mvg‡b wbqv 

hvB| H Kv‡jv nvwej`vi i¨vs‡Ki †jvK Mvwo †_‡K wb‡P bv‡g Ges e‡j 

†Zvgiv P‡j hvI| Avwg wejvj I¯—v`‡K wRÁvmv Kwi H †jvKUv †K wej-

vj e‡j bvg ûgvqyb, †Kvb e¨v‡Uwjqv‡bi Zv Rv‡b bv| Avwg jvB‡b P‡j 

Avwm| 26/2/09 ZvwiL mKvj 6.00 Uvq Avwg I nvwej`vi wejvj g‡M©i 

Kv‡Q wMqv Mvwo‡Z †Kvb jvk †`wL bvB| Mvwo wbqv M¨v‡i‡R Avwm Ges 

Mvwoi i³ cwi¯‹vi Kwi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

 Co-accused Billal Hossain (C.S.A. 162) stated in his 

confessional statement- 

“®hm¡ Ae¤j¡e 1.45 ¢j¢eVl pju Hj¢V L¾VÊ¡m l¦j ®bL e¡uL A¡ë¥m 

m¢ag j¡CL ®k¡N A¡j¡L X¡L Hhw N¡s£ ¢eu¡ L¾VÌ¡m l¦j ®ka hmz A¡¢j 

Hj¢V L¾VÊ¡m l¦j N¡s£ ¢eu¡ ®Nm e¡uL A¡ë¥m m¢ag N¡s£ ¢eu¡ clh¡l qm 

®ka hm z B¢j h¢m Ap¤ÙÛ zHC hm A¡¢j m¡Ce k¡C Hhw aMe 36 l¡Cgm 

hÉ¡V¡¢mu¡el 2 °p¢eL j¤M m¡m L¡fs ®hyd A¡j¡l ¢cL A¡p Hhw a¡s¡a¡¢s 

N¡s£ ¢eu¡ clh¡l qm ®ka hmzA¡¢j Y¡L¡ ®jVÊ¡-e-1470 ew VÊ¡L ¢eu¡ 

p¤C¢jw f¤ml f¡n ¢cu¡ clh¡l qml  ¢cL k¡Cz k¡Ju¡l fb l¡Ù¹¡u Ju¡ml 

f¡n ¢h ¢XA¡l °p¢eLclL AÙ» ¢eu¡ f¢Sne ¢eu¡ cy¡¢su b¡La ¢cMz clh¡l 

qml L¡R¡L¡¢R l¡Ù¹¡u ®Nm HLSe ®S¢pJl m¡n l¡Ù¹¡l c¢re A¡m ®hl¦¢e 
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®L¡u¡VÑ¡ll p¡je fs b¡La ®c¢Mz p¡je A¡N¡Cm ¢fÐ¢¾pf¡m Hl h¡p¡l 

p¡je l¡Ù¹¡l Ešl f¡nÄÑ f¢ÕQj¤M£ AhÙÛ¡u ¢X¢S p¡qhl N¡s£l Q¡L¡ f¡wQ¡l J 

…¢m¢hÜ AhÙÛ¡u ®cMa f¡Cz N¡s£l ¢ial XÊ¡Ci¡ll f¡n ®jSl ýj¡ue 

L¢hll m¡n hp¡ AhÙÛ¡u ®cMa f¡Cz ¢X¢S p¡qhl N¡s£ f¡l qu HLV¤ p¡je 

A¡N¡Cu¡ X¡e ¢cL ®j¡s ¢eu¡ cy¡s¡Cz aMe e¡uL p¤hc¡l je¡l”e q¡al 

Cn¡l¡u clh¡l qml f¢ÕQj ¢cLl ®NV ®ka hmz  aMe e¡uL p¤hc¡l A¢mL 

®f¡o¡L  fs¡ AhÙÛ¡u a¡l f¡n cy¡s¡e¡ AhÙÛ¡u ®c¢Mz aMe A¡¢j e¡uL p¤-

hc¡l je¡l”el A¡cnœ²j N¡s£ ®jCe ®l¡X ®bL hÉ¡L Ll clh¡l qml 

p¡je LsC N¡Rl e£Q m¡N¡C Hhw ®c¢M ®k, clh¡l qml pwmNÀ f¡nÄÑ M¡¢m 

S¡uN¡u f¡o¡L fl¡ AhÙÛ¡u ®pe¡ A¢g pÉ¡ll 15/20¢V m¡n fs A¡Rz 

clh¡l qml Ešl f¢ÕQj ®L¡Z 7/8 Se ¢h¢XA¡l °p¢eL j¤M L¡fs hy¡d¡ 

AhÙÛ¡u cy¡s¡e¡ A¡Rz e¡uh p¤hc¡l je¡l”e J e¡uh p¤hc¡l A¡m£l ¢ecÑn  

HLSe mÉ¡¾p e¡uLl q¡a AeÉ¡eÉcl AÙ» …¢m Sj¡ ®lM a¡l¡ 7¢V m¡n 

A¡j¡l N¡s£a E¢Wu ®cuz aMe e¡uh p¤hc¡l A¢m A¡j¡l N¡s£a EW A¡j¡l 

f¡nl ¢pV hp Hhw q¡pf¡a¡m ®l¡Xl ¢cL ®ka hmz ¢LR¤c§l Ap¡l fl 

Hj¢V ®NV Hp N¡s£ b¡j¡a hm Hhw A¡¢j ®pM¡e N¡s£ cy¡s Ll¡Cz A¡j¡l 

N¡s£¢V 13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl ®L¡e¡u l¡M¡l Lb¡ hm e¡uL p¤-

hc¡l A¢m N¡s£ ®bL ®ej k¡uz A¡¢j N¡s£¢V  13 ew l¡Cgm hÉ¡V¡¢muel 

j¡Wl ®L¡e¡u ®lM hÉ¡l¡L Qm k¡Cz” 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 39 and 93 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 39 deposed-  

‘25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 
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Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk|’ 

P.W. 93 deposed-  

‘giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i 

jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL 

Zviv n‡jb JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 

45596 bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 

bv‡qK bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|’ 
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All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities and 

ultimately to cause disappearance of evidence.  

Since no evidence appears that he acted with special 

brutality in committing murder of army officers commutation 

of his sentence to imprisonment for life, to our view, appears 

justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149/201 of the Penal 

Code. Now, by alteration he is sentenced to imprisonment for 

life and fine of Tk.20,000/-(twenty thousand) in  default to S.I. 

for 03(three) years.  

The Death Reference as against the condemner/appellant 

is thereby rejected with modification of the sentence as above.  
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The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly allowed in part.  

The Death Reference is rejected with modification of 

sentence and the impugned order of conviction and sentence 

passed by the trial Court is set aside and they are convicted 

under Sections 302/149 /34 of the Penal Code and sentenced 

to imprisonment  for life and fine of Tk.20,000/- (twenty 

thousand) in default  to suffer S.I. for 2(two)  years. Their 

respective Criminal Appeals and Jail Appeals are allowed 

in part so far it relates to the condemned-prisoners, namely, 

as under: 

 C.S. Accused No.88 MLSS /36 Md. Saifuddin Miah. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Havilder Bazlur Rashid  

 P.W.37 Naik Subader Shaikh Abdul Quddus 

 P.W.50 Major Sayeed Khan 
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 P.W.334 A.K.M. Emdadul Haq, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemned prisoner along with confessional statements of co-

accused –Md. Yousuf Ali (C.S.-75) 

  Sepoy Alim Reza (C.S.-80)  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way in front of canteen he came to see J.C.O. Subedar 

Sahidur Rahman. Naik Idris, Naik Subeder Aziz,  Naik Subedar 

Sahajahan, Naik Subeder Saidur Rahman, Naik Subeder Baten, 

Naik Subeder Kabir Uddin, Naik Subedar Khair, Naik Subadar 

Assist. Ali Akbor, Subedar Ekramul Huq, Subeder A. Malek, 
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Subader Bari, Subader Elias, Habilder Sahajahan, Habilder 

Yousuf, Habilder Omar, Sepoy Bajlur Rashid and Lance Naik 

Anowar along with others on discussion and thereafter he went 

on 4th floor of ‘E’ Company. He also came to see Habilder Maj. 

Sahajalal to come up on 4th floor and asked to come out all. He 

further came to see Subader Maj. Sahidur with S.M.G. in front 

of the stair.  Habilder Omar, Subader Ekramul, Sepoy Bazlur 

Rashid, Lance Naik Anowar and others to take up  Col. Mujib 

and Lt. Col. Enayet on 4th floor. They took Col. Mujib in a 

room in front of the stair and Lt. Col. Enayet in another room. 

He came to hear a hue and cry to the west side of veranda. Later 

on, he came to see Habilder Yousuf , Sepoy Md. Bazlu and 

Lance Naik Anowar to come with arms towards East from 

West. Habilder Yousuf entered into the room of Col. Mujib and 

fired on Col. Mujib. Habilder Yousuf and Lance Naik Anowar 

together dropped the dead body of Col. Mujib from 4th floor. 

When he came on 2nd floor the condemner/appellant MLSS 

Saiful pointed  Maj. Mokbul on 2nd floor to the west side. 

Sepoy Alim Reza moved towards west with arms and fired on 

Maj. Mokbul.  
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In cross-examination on behalf of the 

condemner/appellant he stated that he can’t say where the 

condemner/appellant MLSS Saifuddin was at 9.25 A.M. He 

denied the suggestion that he deposed falsely against the 

condemner/appellant.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 24.02.2009 he remained in the residence of his 

sister. On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 

Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

to Barak. There he found Subader Maj. Shahidur Rahman, Naik 

Subader Idris, Naik Subader Aziz, Naik Subader Shahjahan Ali, 

Naik Subader Saidur Rahman, Subader Bakki, Naik Subader 

Baten, Naik Subader Mominuddin, Naik Subader Abul Khair, 

Naik Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, Naik Shambu Kumar Sharma, Habilder 
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Nurul Islam of 36 Battalion with arms and excited mood. After 

a while unit commander Lt. Col. Enayetul Hoque and Col. 

Mojibul Hoque rushed in front of 36 Battalion. At that time 

Subader Maj. Shahidur Rahman, Habilder Omar Ali, Subader 

Ekramul Hoque, Sepoy Bazlur Rashid, Lance Naik Anowarul 

Islam and some others took up the aforesaid army officers on 

the 4th floor of Barak. After a while he came to hear firing 

sound from 4th floor. In order to know the occurrence when he 

was coming upwards he came to see the condemner/appellant 

M.L.S.S. Saiful. He pointed in loud voice the location of Maj. 

Mokbul. At that time Alim Reza fired on Maj. Mokbul and 

killed him. Three dead bodies were dropped downwards.  

In cross-examination on behalf of the 

condemner/appellant he stated that he hailed from Kachua 

under district Bagerhat. Prior to 11.02.2009 he resided in J.C.O. 

Mess. He did not go to Peelkhana on 24.02.2009 and on 

25.02.2009 he came to Peelkhana in civil dress. On that day he 

had his leave card with him. There was leave address in the 

leave card. Leave address was in village house but there was no 

provisions to live in other place during leave. He denied the 
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suggestion that during leave time there was no permission to 

come at Peelkhana. The residence of his sister was at Adabor. 

He was not aware of ‘hs M¡e¡’ on 24.02.2009 and also of Darber 

on 25.02.2009. Nobody informed him of Darber. At gate No.3. 

R.Ps. were on duty. He observed usual security measure. No 

entry pass or seal was given on his leave card. He signed on the 

register depositing his leave card. I.O. did not identify his 

signature on the register. He deposed before the I.O. on 

21.04.2009. On the date of occurrence at about 11.00 A.M. he 

left Peelkhana through gate No.1. At the time of departure there 

was no R.P. in the gate but the rebellions were present. He 

came out with his civil dress. He cannot say whether his picture 

was found in the video footage. At his departure he did not find 

any army officer or member of RAB. He did not say anything 

to the outsider. He had no opportunity to talk with the 

commander. He denied the suggestion that none of the BDR 

personnel asked him anything. In the midst of firing everyone 

was running to and fro. He denied the suggestion that he did not 

go to the 2nd floor to see firing. He came back to Peelkhana on 

24.03.2009. He denied the suggestion that on 25.02.2009 he 
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lodged GD with Kachua Police Station along with Upazilla 

Chairman of Bagerhat. In 2005 he served in Kaptai. At that 

time his Commander was Lt. Col. Salim. He denied the 

suggestion that he was detained by the commander with a hilly-

girl in an objectionable position. He denied the suggestion that 

he was warned for making smuggling on 14.04.2009. He denied 

the suggestion that he deposed falsely at the instance of 

prosecution.  

P.W.50 deposed that on 25.02.2009 he had his posting in 

36 Battalion, BDR Head Quarter. He had his attachment with 

‘X¡m i¡a LjÑp§Q£’. On 25.02.2009 at 8.00 A.M. he came to the 

office of 36 Battalion. His commander also came to the office. 

Commander talked with them over dinner that was scheduled to 

be held on 26.02.2009. After a while commander went to 

Darber. For the cause of hearing of a case at Income tax office 

he remained in the Battalion. At about 9.30 A.M. he heard 

firing. Sepoy Osman informed him that there held firing in 

Darber. Sepoy Rabin and Osman asked him to put off his rank 

and badge and hid himself. He contacts over telephone with Lt. 

Col. Enayet.  Neither the Commander nor the Deputy 



 

 

4177 

Commander received telephone. Later on, he came to see under 

the Mango tree in front of canteen of 36 Battalion Naik Subader 

Idris, Subader Ekram, Naik Subader Shahjahan, Naik Subader 

Abdul Aziz, Naik Subader Sayeed and BHM Sahajalal and 

others to talk with J.C.Os. They all belonged to 36 Battalion. 

After a while 12/13 BDR personnel appeared before them. 

Among them he identified Habilder Yousuf, Sepoy Alim Reza, 

Sepoy Bazlur and Lance Naik Anower. Lance Naik Anowar 

was with arms. He also came to see M.L.S.S Saifuddin. He 

went to the back side of the Battalion and left Peelkhana 

crossing over the wall. 

 In cross-examination on behalf of condemner/appellant, 

he stated that he cannot say the badge number of Yousuf. He 

knew Naik Miraj. He can’t say whether Habilder Tarikul was 

with him in ‘X¡mi¡a LjÑp§Q£’. He deposed that with the help of 

some BDR personnel he crossed the wall. He did not know the 

badge No. of the condemner/appellant. He did not depose his 

father’s name and address before the I.O. He denied the 

suggestion that he deposed falsely. 
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P.W.334 deposed that he recorded the confessional 

statement of the condemner /appellant on 18.05.2009 in 

compliance of the Provisions of Section 164 of the Code of 

Criminal Procedure. He identified the confessional statement of 

the condemner/appellant as exhibit 422 and his signature 422/1 

series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference where the appellant was kept but he 

was kept in his chamber. The appellant was on remand for 8 

days. He did not complain of any torture. The appellant was 

placed before him at 2.05, recorded his statement at 17.15 P.M. 

and sent him to jail at 7.15 P.M. He denied the suggestion that 

he obtained his signature on blank paper and that the appellant 

did not make any confession and that he did not follow the 

provisions of law in recording his statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 

Rashid excepting P.W.26. The 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 
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officer. On that day he performed other works of investigation. 

P.W.26 did not specify time when he saw the 

condemner/appellant. He denied the suggestion that P.W.26 

was an offender and he cited him as witness falsely. The 

appellant was arrested on 21.04.2009 and was taken on remand 

for 13 days. He denied the suggestion that the appellant was 

taken to TFI, MI, RAB cell and obtained the confession by way 

of coercion. P.W.37 did not depose in 161 statement that at the 

instruction of the authority he availed the residence of his sister, 

but it was explained in another way. He deposed of 70084 Naik 

Assistant Zia Uddin and 59969 Naik Assistant Rafiqul Islam. 

They are neither witnesses nor accused to the case but he 

interrogated them. He denied the suggestion that since they did 

not support P.W.37 they were not cited as witnesses. P.W.37 

deposed of ‘civgk©’ but he did not particularly pointed out where 

the rebellions were involved in ‘civgk©’ but he deposed that he 

saw them in front of Line on ‘civgk©’. At the time of occurrence 

P.W.37 was on leave. He can’t say when he left and returned to 

Peelkhana. He did not seize any papers in respect of his leave. 

He also did not find out any paper as to his appearance on 
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25.02.2009. He denied the suggestion that he created him as 

witness. P.W.50 referred the name of two Sepoys- Robin and 

Osman. He examined Robin but did not cite him as witness.  

The Confessional Statement of the MLSS Md. 

Saifuddin Miah (CS-88) runs as under- 

“Avwg 36 ivB‡dj e¨v‡Uwjqv‡bi Awd‡m Gg.Gj.Gm.Gm Gi †emvgwiK 

c‡` Kg©iZ AvwQ| MZ 25/2/09 Bs ZvwiL mKvj 7.30 Uvi w`‡K Avwg 

Awd‡m hvB| Awd‡mi †Uwj‡dv‡bi Kv‡Q Avwg I nvwej`vi mnKvix 

Avï‡Zvl e‡m wWDwU Ki‡Z _vwK| Awd‡m G‡m Avwg wmI K‡Y©j 

Gbv‡qZ, †gRi gKeyj m¨vi‡K †`wL| †cŠ‡b 9 Uvi w`‡K Zviv mevB 

`ievi n‡ji w`‡K P‡j hvb| mKvj †cŠ‡b 10.00 Uvi w`‡K Awd‡mi 

cÖavb mnKvix bv‡qK my‡e`vi Avjx AvKei Awd‡m †`Š‡o Av‡m Ges Uzwc 

Ly‡j gv_vi Nvg gy‡Q| †m †Kvb K_v e‡j bv| Avwg eviv›`vq hvB| ZLb 

K‡qKRb wmcvnx I bv‡qK‡K †`Š‡o Avm‡Z †`wL| bv‡qK Igi Avjx 

G‡m e‡j †h, `ievi n‡j eªvk dvqvi n‡”Q| wmcvnx knx`I wmcvnx bvwRg 

GKB K_v e‡j| Gi 5 wgwbU c‡i 30/35 Rb wmcvnx, †K‡gv †MwÄ I 

dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, †m±i KgvÛvi gywRe I ‡gRi gKeyj 

†K wN‡i wb‡q Awd‡mi w`‡K Av‡m| wmI Gbv‡qZ m¨vi †m±i KgvÛvi 

K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi Avcwb Avgvi Awd‡m e‡mb, Avwg 

MÛ‡Mvj _vgvq Avwm| Gi g‡a¨ †KvZ fv½vi kã cvB| H 30/35 R‡bi 

g‡a¨ nvwej`vi Rvjvj‡K wPb‡Z cvwi| †j: K‡Y©j Gbv‡qZ m¨vi †Kv‡Zi 

w`‡K †h‡Z PvB‡j nvwej`vi Rvjvj Zv‡K †h‡Z evav †`q Ges Zv‡K 

‡`vZjvi wmwo‡Z DwV‡q av°v w`‡q Dc‡i DV‡Z e‡j| wmI m¨vi †`vZjvq 

D‡V Gm.Gg. †Kv_vq| nvwej`vi †gRi †Kv_vq e‡j wPrKvi Ki‡Z _v‡K| 

Gi g‡a¨ Awd‡m emv bv‡qK Igi Avjx, wmcvnx wbRvg I knx` †Kv‡Zi 
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w`‡K P‡j hvq| H mgq Pviw`‡K ¸wji kã ïb‡Z cvB| nvwej`vi Rvjvj 

I Zvi mv‡_ _vKv 30/35 mn wmcvnx mevB †Kv‡Zi w`‡K †`Š‡o hvB| 

nvwej`vi Rvjvj wmI mv‡ne‡K †Kv‡Zi w`‡K †h‡Z evav w`‡j Awd‡mi 

mvg‡b wWDwUiZ Aviwc nviæb euvwk evwR‡q Rvjvj‡K wb‡la Ki‡j Rvjvj 

Zv‡K evav †`q| wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx 

A ¿̄ nv‡Z ¸wj Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K 

Ges e¨viv‡K e¨viv‡K A ¿̄ wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL 

euvav wQj| Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ 

bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg †iRv, wmcvnx knx`, 

wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I wmcvnx Avjxg 

†iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq hvq| 

wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy 

I j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz 

fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK 

Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi 

evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| 

GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, ZvovZvwo †`Š‡o Av‡mb| 

ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K P‡j hvq| ZLb Awd‡m 

†KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi wcQb w`‡q †ei 

n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ jvk 

c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K `vwo‡q †Kvbw`‡K hve wPšÍv 

Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci †_‡K wb‡P coj| †`wL †h 

†hUv †gRi gKey‡ji jvk| Avwg ZLb wPrKvi Kwi| Awd‡mi mvg‡bi 

eviv›`v I K¨vw›U‡bi gvSLv‡b `vov‡bv bv‡qe my‡e`vi Avjx AvKei‡K 

Gm.Gg.wR wb‡q `vwo‡q _vK‡Z †`‡L Zv‡K me K_v ej‡j wZwb e‡jb 

†h, Avgv‡K GB me ej bv, Avwg GB me †`Le bv| Avwg hLb wPrKvi 
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Kwi ZLb j¨v: bv‡qK Av‡bvqvi G‡m e‡j †h, ZzB wPrKvi KiwQm †Kb? 

GB K_v e‡j Avgvi Mv‡j 2Uv _vào gv‡i| Gici Avwg Avi wc 

e¨viv‡Ki †PŠwKi Kb©v‡i wM‡q e‡m _vwK| Gici Avwg Avi wc e¨vivK 

†_‡K †ei n‡q bvwcZ I aywc N‡ii w`‡K †h‡Z _vwK| ZLb ‡`wL gy‡Lvk 

evav wewWAvi ˆmwbKiv A ¿̄ nv‡Z wWDwU Ki‡Q| Zv‡`i †KD †KD 

wmMv‡iU UvbwQj| Zv‡`i GKRb Avgvi cwiPq Rvb‡Z PvB‡j cwiPq 

†`B| ZLb †ejv Abygvb 11/11.30 Uv| H mgq nvwej`vi BDmyd 

Gm,Gg,wR nv‡Z wb‡q c~e© w`‡K n‡Z †`Š‡o G‡m H ‰mwbK‡`i‡K e‡j 

†h, G n‡jv Gg.Gj.Gm.Gm. mvBdzwÏb, 36 ivB‡dj e¨v‡Uwjqvb| G 

†hb fvM‡Z bv cv‡i| I‡K cvwbi U¨vswKi Dci emvq ivL| †Kv_v I 

hvB‡Z w`‡e bv| hvB‡Z †M‡j ¸wj K‡i w`‡e| ZLb Zviv Avgv‡K cvwbi 

UªvswKi Dci emvq iv‡L| Avgvi wccvmv jvM‡j ˆmwbK‡`i‡K e‡j 

e¨viv‡Ki wfZ‡i cvwb †L‡Z hvB| cvwbi U¨vswK‡Z e‡m _vKvKv‡j 

e¨v‡Uwjqvb e¨viv‡Ki gvB‡K ïb‡Z cvB †h, wewWAvi fvB‡qiv Avcbviv 

nv‡Z A ¿̄ ‡bb| hv‡`i nv‡Z A ¿̄ _vK‡e bv Zv‡`i ¸wj Kiv n‡e| e¨viv‡K 

cvwb †L‡Z wM‡q †`wL †h, nvwej`vi BDmyd Zvi mv‡_ gy‡Lvk evav 4/5 

Rb ˆmwbK‡K wb‡q Wvówe‡b c‡o _vKv †nvMjv w`‡q K‡Y©j gywRe, †j: 

K‡Y©j Gbv‡qZ I †gRi gKey‡ji jvk †e‡a wb‡q mvB‡Kj M¨v‡i‡Ri 

wcQ‡b ivLv wcK Avc Mvwo‡Z DVvq| H mgq nvwej`vi Rvjvj‡K A ¿̄ 

nv‡Z wb‡q `w¶b w`K ‡_‡K DËi w`‡K †n‡U Avm‡Z †`wL| Gici Avwg 

cvwbi U¨vswK‡Z wMqv e‡m _vwK| Abygvb mv‡o ev‡ivUvi w`‡K nvwej`vi 

†gRi kvnRvjvj K¨vw›U‡bi Kv‡Q G‡m ejvewj K‡i †h, wcQjv BDmyd 

UvÆz †kvi ˆmwbK‡`i w`‡q Awdmvi‡`i jvk gyovq wb‡q †M‡Q| mÜ¨v 

Abygvb mv‡o 7 Uvi w`‡K nvwej`vi BDmyd I j¨vÝ bv‡qK gÄy G‡m 

K¨vw›U‡bi mvg‡b emv bv‡qK my‡e`vi kvnRvnvb‡K e‡j †h, Avgv‡K 

10/15 Rb †jvK †`b, ¯̂ivóªgš¿x `ievi n‡j Avm‡e| `ievi n‡ji i³ 
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cwi¯‹vi Ki‡Z n‡e| kvnRvnvb e‡j †h, Avwg †jvK w`‡Z cvie bv| 

Avgvi †P‡q wmwbqi KgvÛvi‡`i e‡jb ZLb nvwej`vi BDmyd j¨v: bv‡qK 

gÄy‡K e‡j †h, ZvovZvwo e¨viv‡K hvI| me Svo–̀ vi †K wb‡q Avm| j¨v: 

bv‡qK gÄy wd‡i G‡m nvwej`vi BDmyd‡K e‡j †h, e¨viv‡K Svo–̀ vi bvB, 

mevB wUwf †`L‡Q| j¨v: bv‡qK gÄy wU.wf iæ‡g †_‡K Svo–̀ vi Rvgvj I 

Aveyj †K wb‡q Av‡m| nvwej`vi BDmyd I j¨v: bv‡qK gÄy Svo–̀ vi‡`i 

wb‡q `ievi n‡j hvq| Gi 15 wgwbU ci nvwej`vi BDmyd wd‡i G‡m 

Avgv‡K e‡j †h, `ievi n‡j Pj, KvR Ki‡Z n‡e| Avwg cÖ_‡g A¯̂xKvi 

Ki‡j †m Gm.Gg.wR Avgvi wc‡V †VwK‡q ¸wj Kivi fq †`Lvq| Gici 

Avwg Zvi mv‡_ `ievi n‡j hvB| †`wL A‡b‡KB `ievi nj cwi¯‹vi 

Ki‡Q| ˆmwbKiv gy‡Lvk c‡i A ¿̄ nv‡Z wWDwU Ki‡Q| `ievi n‡j A‡bK 

i³ wQj| Avwg nvwej`vi BDmyd‡K ewj Avwg nv‡U©i iæMx| Avwg i³ 

cwi¯‹vi Kivi KvR Ki‡Z cvie bv| ZLb nvwej`vi BDmyd Avgv‡K 

†Pqvi R‡iv Kivi K_v ej‡j Avwg ‡Pqvi R‡ov Ki‡Z ïiæ Kwi| ZLb 

GKRb gy‡Lvk civ ˆmwbK Avgv‡K e‡j †h, Avcwb ey‡ov gvbyl Avcwb 

e‡m _v‡Kb| Avwg ZLb `ievi n‡ji evwn‡i AvBj¨v‡Û e‡m _vwK| Gi 

Av‡M †Pqvi R‡ov Kivi mgq †`wL GKUv cv‡R‡iv Mvwo| Dc‡i gvBK 

evav, `ievi n‡ji mvg‡b Avmj| †fZ‡i †jvK wQj| ZLb nvwej`vi 

BDmyd H Mvwo‡Z mvg‡b wQ‡U D‡V| MvwoUv 36 ivB‡d‡ji cvKv MÖvD‡Ûi 

w`‡K P‡j hvq| ivZ mv‡o GMv‡iv/ev‡ivUvi w`‡K KvR †kl nq| ZLb 

nvwej`vi BDmyd H Mvwo‡Z K‡i Avevi G‡m KvR †kl n‡q‡Q wKbv 

wR‡Ám K‡i| Gici †m mevB‡K P‡j †h‡Z e‡j| Gici †m Mvwo‡Z D‡V 

†m gvB‡K e‡j †h, wewWAvi fvB‡qiv ¸wj †ekx LiP Ki‡eb bv| Avwg© 

GUvK Ki‡j ¸wji cÖ‡qvRb n‡e| wmwfj fvB‡qiv Avcbviv Avgv‡`i 

mvnvh¨ K‡ib| Avwg©iv Avgv‡`i gvivi Rb¨ 3 bs, 4 bs †M‡U P‡j 

Avm‡Q| Gici Avwg `ievi nj †_‡K †n‡U K¨vw›U‡bi cvwbi U¨vswKi 
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Kv‡Q hvB| †mLv‡b bv‡qe my‡e`vi kvnRvnvb‡K emv †`wL| †m wR‡Ám 

K‡i, wK Kiwj| Avwg ewj Avwg nv‡U©i iæMx| i³ cwi®‹vi Kwi bvB| 

†Pqvi R‡ov KiwQ| Avwg cvwbi U¨vswKi Dci mvivivZ KvUvB| Gi g‡a¨ 

ivZ Abygvb 3.00 Uvi w`‡K nvwej`vi BDmyd cv‡R‡iv Mvwo‡Z G‡m 

gvB‡K e‡j †h, wewWAvi fvB‡qiv A‡nZzK ¸wj LiP Ki‡eb bv| 

Avcbv‡`i Rb¨ myLei n‡jv 14 m`‡m¨i †h `j cÖavbgš¿xi evmvq 

wMqvwQj Zviv GLb Avgv‡`i mv‡_ Av‡Q| cÖavb gš¿x 12 `dv `vex †g‡b 

wb‡q‡Q| Gici †m Mvwo wbqv P‡j hvq| iv‡Zi †ejv wm‡j‡Ui 38 

e¨v‡Uwjqv‡bi Uy IqvB wm †gRi Zmwjg, Avwg© †nW‡KvqvU©v‡ii †gRi 

Avwgi I wgicyi Avwg© K‡j‡Ri †gRi Rvgv‡bi m¨v†ii mv‡_ Avgvi K_v 

nq| †gRi Avwgi 36 ivB‡dj Avgv‡`i Uz IqvB wm wQ‡jb| wZwb Avgv‡K 

wR‡Ám K‡ib †h, Avgvi e¨vP‡gU †j: K‡Y©j mv¾v` mv‡n‡ei Lei wK ? 

Avwg ewj, m¨vi `ievi n‡j hviv wQj mevB‡K †g‡i †dj‡Q| †gRi 

Zmwjg m¨vi †dvb Ki‡j Zv‡K ewj †h, ˆmwbKiv Avgvi †m±i KgvÛvi 

mn 36 ivB‡d‡ji wmI I Uz IqvBwm‡K †g‡i‡Q| 

Avgvi †gvevBj bs -01716-345054 26/2/09 Bs ZvwiL mKvj Abygvb 

mv‡o 11.00 Uvi w`‡K †`wL †RwmI g¨v‡Pi wcQb w`‡q gB w`‡q A‡bK 

wewWAvi I Zv‡`i cwievi cvi n‡q hv‡”Q| ZLb Avwg H gB w`‡q cvi 

n‡q hvB| Gici evmvq hvB| †Mvmj K‡i LvIqv `vIqv K‡i bvgvR cwi| 

wUwf‡Z msev` ï‡b 1 Zvwi‡L 4 bs †M‡U nvwRi nB| iv‡Z Avevnbx gv‡V 

†bq| gv‡P©i 3 Zvwi‡L wcjLvbvq cÖ‡ek Kwi| 21/4/09 Bs Zvwi‡L 

Avgv‡K †MÖdZvi Kiv nq| wewWAviiv Lye Lvivc KvR K†i‡Q| Avwg Gi 

wePvi PvB| Avwg hZUzKz †`‡LwQ ï‡bwQ †¯̂”Qvq me ejjvg| GB Avgvi 

e³e¨|” 

 

The Confessional Statement of Co-accoused 

Md.Yousuf Ali (CS-75), runs as under- 
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“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz 

Hlfl 1ew ®N−Vl ¢c−L H−p ®c¢M ØV£−ml ®Qu¡−l ¢pf¡q£ B¢mj ®lS¡ 

q¡−a SMG ¢pf¡q£ hSm¤ q¡−a 1¢V ¢fÙ¹m mÉ¡x e¡−uL B−e¡u¡−ll q¡−a 

1¢V L¡−m¡ lw Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡−a 

SMG Hhw a¡l pLm ØV¡gl q¡−a SMG J ¢fÙ¹mz L¡−l¡ q¡aM¡¢m e¡Cz 

e¡x p¤−hc¡l B¢SS Bj¡−L 4 am¡u EW−a h−m L¡le ®pM¡−e e¡¢L 2 

B¢jÑ f¡lpe m¤¢L−u B−Rz 4 am¡ °p¢eL m¡C−e ¢N−u ®c¢M p¤−hc¡l ®jSl 

n¡q£c q¡−a SMG, C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, 

q¡¢hmc¡l n¡q S¡m¡m, p¤−hc¡l BLl¡j H−cl fÊ−aÉ−Ll q¡−a SMG J 

¢fÙ¹mz −qX LÓ¡ÑL BLhl f−l l¡C−gm ¢e−u B−pz 4 am¡u f§hÑ f¡−nÄÑ 

L−ZÑm j¤¢Sh J ®mx L−ZÑm He¡−ua p¡−qh−L f¢ÕQj f¡−nÄÑ ®c¢Mz BHM 

S¡m¡m Hl ®r¡i ¢Rm ®mx  L−ZÑm He¡−ua Hl Eflz Aaxfl e¡−uh 

p¤−hc¡l B¢S−Sl ¢e−cÑ−n mÉ¡x e¡−uL B−e¡u¡l J ¢pf¡q£ hSm¤l ln£c 

…¢m L−l ®mx L−ZÑm He¡−ua p¡−qh−L …¢m L−l qaÉ¡ L−lz Aaxfl ®qX 
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LÔÑ¡L BLh−ll ¢e−cÑ−n B¢j 4bÑ am¡u L−ZÑm j¤¢Sh¤m qL-®L 2 l¡Eä …¢m  

L−l qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el f−u−¾Vl 

¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l L−l 

m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C Hj¢V 

mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez 

®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l (c¡y¢sJu¡m¡)z 

C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V jÉ¡e−q¡−ml X¡Le¡ 

®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ 

p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z ®jSl 

jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

Aaxfl p¤−hc¡l ®jSl nq£c¤m Cpm¡j e¡−uh p¤−hc¡l C¢âp Bj¡−L pLm 

®N−V i¡l£ AÙ» Close Ll−a ¢e−od L−lz DAD −a±¢qc p¡−qhJ Bj¡−L 

pLm ®N−Vl i¡l£ AÙ» Close e¡ Ll−a h−mz B¢j f−l 1ew ®N−V f¡q¡l¡ 

la b¡¢Lz B¢j ö−e¢R pLm AÙ»N¡−ll Q¡¢h DAD ®a±¢qc pÉ¡−ll L¡−R 

B−Rz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl j−dÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡−b ®N−V f¡q¡l¡ la ¢Rmz e¡−uh p¤−hc¡l h¡−ae, 

q¡¢hmc¡l, p¡m¡E¢Ÿez e¡−uh p¤−hc¡l C¢âp aMe Bj¡−cl pLm−L 

AÙ»Sj¡ ¢c−a ¢e−od L−lz flha£Ñ−a Bjl¡ ¢L Llh a¡ DAD ¢pl¡S−L 

¢S‘¡p¡ Ll−m ®p ®L¡e pc¤−š¡l ®cu¢e hlw DAD e¡¢pl−L ¢S‘¡p¡ 

Ll−a h−mz Bjl¡ DAD e¡¢pl ®L ¢S‘¡p¡h¡c Ll−m Bj¡−cl lš² 

f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡−cl p¡j−e aMe e¡−uh p¤−hc¡l n¡qS¡q¡e 

J e¡−uh p¤−hc¡l M¡−ul ¢Rmz a¡l¡C pLm ¢e−cÑne¡ ¢c¢µRmz 
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The Confessional Statement of Co-accused Sepoy 

Alim Reza (CS-80) runs as under- 

“Gici mvBdzwÏb (Gg.Gj.Gm.Gm) †Rv‡i †Rv‡i wPrKvi K‡i ej‡Z 

_v‡K †h †gRi gKeyj, e¨v‡Uwjq‡bi Dc AwabvqK, †eu‡P Av‡Qb| Avwg 

ˆmwbK jvB‡bi wbPZjv n‡Z GKwU Gm,Gg,wR †`L‡Z †c‡q †mUv wb‡q 

†`vZjvi w`‡K hvB| Avwg HGm,Gg.wR w`‡q †gRi gKeyj‡K ¸wj Kwi|”  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities. 
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The learned Deputy Attorney General further  submits 

that the condemner/appellant in order to attain the common 

object of BDR personnel in uprooting the army officers from 

BDR unlawfully assembled together with other rebellions and 

actively participated to the occurrence in committing murder of 

74 person including 57 army officers and other activities that 

occurred in Peelkhana on 25-26th Feb, 2009 as it is evident from 

the evidence of prosecution witnesses, the confessional 

statement of the condemner/appellant and those of co-accused.  

The learned Deputy Attorney General also submits that 

the P.Ws. 26, 37, 50 all are eye witnesses to the occurrence. 

P.W. 26 saw the condemner/appellant on 2nd floor of 36 

Battalion pointing Maj. Mokbul who was on the western part of 

the floor and at his pointing Sepoy Alim Reza rushed thereat 

and killed Maj. Mokbul by firing. P.W. 37 made corroborative 

statement to his above testimony pointing Maj. Mokbul by the 

condemner/appellant and consequently Maj. Mokbul was 

killed. P.W. 50 also saw him in unlawful assembly with other 

rebellions under mango-tree in front of canteen of 36 Battalion.  
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The learned Deputy Attorney General further submits 

that although his confession as recorded by P.W. 334 appears 

ex-culpatory but he corroborates the sequence as deposed by 

P.Ws. 26 and 37 and in his presence Maj. Mokbul was killed by 

the rebellions. The confessional statement of co-accused Md. 

Yousuf Ali (C.S. 75) and Sepoy Alim Reza (C.S. 80) finds 

corroboration by the evidence of prosecution witnesses. The 

confessional statements of the condemner/appellant and those 

of co-accused thus bear evidentiary value.  

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses together with inculpatory confession of the 

condemner/appellant to his implication to the offences under 

section 302/149/34 of the Penal Code and trial court rightly 

found him guilty and sentenced him accordingly and it does not 

warrant any interference. He lastly submits to accept the 

Reference against the condemner/appellant and dismiss the Cr. 

Appeal and jail appeal filed on his behalf.  

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the appellant submits that both the P.Ws. 26 and 37 
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are procured witnesses and their evidence apparently appears 

false. P.W.26 admitted that he hailed from ‘C’ company but 

claims to go to ‘E’ company. He further admitted that ‘E’ and 

‘C’ company were in the same building but there was the stair 

in the middle. So his claim that he could not reach at ‘E’ 

company can’t be believed. He claims that the dead body Col. 

Mujib was dropped from 4th floor. The finding of the autopsy 

report of Col. Mujib exhibit 221 does not find consistency with 

his testimony. No fracture appears on the dead body.  

Mr. S.M. Shahjahan further submits that P.W.654 admits 

in his cross-examination that there is no other accused or witness 

named Habilder Bazlur Rashid excepting P.W.26 and further 

admits that in charge-sheet page 25 column 7 line 7 Habilder 

Bazlur was on discussion with others. On above admission of 

I.O. it is evident that P.W.26 himself was an accomplice and in 

order to save him from such liability he was cited as witness to 

adduce false evidence and as such his evidence appears 

unworthy of credit.  

P.W.37 is a witness to supplementary C.S. He admitted 

that he deposed before I.O. twice. Although he claims to remain 



 

 

4191 

in the same sequence as that of 26 but their statement is not 

corroborative with each other. Admittedly he was on leave and 

remained in his village on 25.02.2009 (‘25/2 Zvwi‡L Avwg Mªv‡gi 

evwo‡Z Ae¯nvb Kwi’ in cross-examination on behalf of Sepoy 

Bajlu.). He had no reason to appear in the Line of his Battalion. 

He is outrightly a procured witness and his evidence appears 

unacceptable. The evidence of P.W.50 also does not bear any 

substance. He simply saw the condemner/appellant on discussion 

with others. He did not disclose any culpability of the 

condemner/appellant to any offence.  

Mr. S.M. Shahjahan further submits that the confession of 

the condemner/appellant is exculpatory in nature. Moreover it is 

neither voluntary nor true.  

Mr. S.M. Shahjahan also submits that the 

condemner/appellant is a civilian and he had no reason to stand 

with the BDR rebellions. His presence in the office was an usual 

manner as office staff.  

Mr. S.M. Shahjahan further submits that confessional 

statement of the co-accused can’t be considered as evidence 
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against the condemner/appellant having no corroboration by any 

independent witness. 

Mr. S.M. Shahjahan lastly submits that prosecution could 

not bring home the charges against the condemner/appellant and 

trial court having failed to appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and the impugned order warrants due interference and 

as such the Reference as against him is liable to be rejected and 

the Cr. Appeal/Jail Appeal filed on his behalf deserves 

consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®he¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement and those of co-accused.  

The condemner/appellant MLSS Md. Saifuddin Miah 

(CS-88) stated in his confessional statement- 

“wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj 

Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K 

e¨viv‡K A ¿̄ wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| 

Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK 

Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg †iRv, wmcvnx knx`, wmcvnx 

wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I wmcvnx Avjxg †iRvi 

nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq hvq| wmI 

mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy I 

j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz 

fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK 

Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi 

evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| 

GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, ZvovZvwo †`Š‡o Av‡mb| 

ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K P‡j hvq| ZLb Awd‡m 

†KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi wcQb w`‡q †ei 

n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ jvk 

c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K `vwo‡q †Kvbw`‡K hve wPšÍv 

Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci †_‡K wb‡P coj| †`wL †h 
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†hUv †gRi gKey‡ji jvk| Avwg ZLb wPrKvi Kwi| Awd‡mi mvg‡bi 

eviv›`v I K¨vw›U‡bi gvSLv‡b `vov‡bv bv‡qe my‡e`vi Avjx AvKei‡K 

Gm.Gg.wR wb‡q `vwo‡q _vK‡Z †`‡L Zv‡K me K_v ej‡j wZwb e‡jb 

†h, Avgv‡K GB me ej bv, Avwg GB me †`Le bv| Avwg hLb wPrKvi 

Kwi ZLb j¨v: bv‡qK Av‡bvqvi G‡m e‡j †h, ZzB wPrKvi KiwQm †Kb? 

GB K_v e‡j Avgvi Mv‡j 2Uv _vào gv‡i|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Co-accoused Md.Yousuf Ali (CS-75) stated in his 

confessional statement- 

“Aaxfl BHM n¡qS¡m¡−ml ¢e−cÑ−n pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l 

j¡ØV¡ll¡ Eš² 2¢V m¡n 36 hÉ¡−V¢mu¡−el e¡¢faM¡e¡l p¡−b m¡N¡−e¡ f¡¢el 

f−u−¾Vl ¢eLV l¡−Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pL−m ¢QvL¡l 

L−l m¡n…−m¡ p¢l−u ®gm−a h−m 36 hÉ¡V¡¢mu¡e ®b−Lz m¡n…−m¡ pl¡C 

Hj¢V mÉ¡x e¡−uL ®j¡S¡−Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- 

S¡j¡ez ®pM¡−e Ef¢ÙÛa ¢Rm BlJ p¤−hc¡l ®jSl L¡CEj, p¤−hc¡l 

(c¡y¢sJu¡m¡)z C,Hj,C p¤−hc¡l (c¡¢sJu¡m¡) Hl ¢e−cÑ−n m¡n 2¢V 

jÉ¡e−q¡−ml X¡Le¡ ®i−‰ ¢ia−l ®g−m ®cJu¡ quz Hlfl ¢pf¡q£ Bm£j 

®l¡S¡ J cÙ¹l£ p¡Cg¥¢Ÿe ¢j−m ®jSl jLh¤m ®L qaÉ¡ L−l Bj¡l p¡j−e z 
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®jSl jLh¤−ml m¡n MP NÉ¡−l−Sl ®c¡L¡−el p¡j−e c¡ys¡−e¡ 3 Ve N¡¢sl 

¢fR−e l¡M¡ quz 

 

Co-accused Sepoy Alim Reza (CS-80) stated in his 

confessional statement- 

“Gici mvBdzwÏb (Gg.Gj.Gm.Gm) †Rv‡i †Rv‡i wPrKvi K‡i ej‡Z 

_v‡K †h †gRi gKeyj, e¨v‡Uwjq‡bi Dc AwabvqK, †eu‡P Av‡Qb| Avwg 

ˆmwbK jvB‡bi wbPZjv n‡Z GKwU Gm,Gg,wR †`L‡Z †c‡q †mUv wb‡q 

†`vZjvi w`‡K hvB| Avwg HGm,Gg.wR w`‡q †gRi gKeyj‡K ¸wj Kwi|”  

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 26, 37, 50 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 26 deposed-  

‘nvwej`vi †gRi kvnRvjvj 4_© Zjvq cÖ‡ek K‡i I  mKj‡K †ei n‡Z 

e‡j| Avwg wmwoi mvg‡b my‡e`vi †gRi kwn ỳi Gm.Gg.wR mn †`wL| nvwej`vi 

Igi, my‡e`vi GKivgyj, wmcvnx eRjyi iwk` I j¨vÝ bv‡qK Av‡bvqvi mn A‡b‡K  

K‡b©j gywRe, †jt Kt Gbv‡qZ‡K wb‡q 4_© Zjvq D‡V| Avwg wmwoi mvg‡b †`wL 

K‡b©j gywRe‡K GKUv K‡¶ wb‡q hvq| †jt Kt Gbv‡qZ‡K Ab¨ K‡¶ wb‡q hvq| 

Avwg cwðg cv‡k¦© eviv›`vq ˆn ‰P ïb‡Z cvB| c‡i †`wL nvwej`vi BDmyd, wmcvnx 

eRjy, j¨vt bv‡qK Av‡bvqvi A ¿̄ nv‡Z  cwðg †_‡K cye© w`‡K Avm‡Z‡Q| K‡b©j 

gywR‡ei N‡i  nvwej`vi BDmyd cÖ‡ek K‡i| nvwej`vi BDmye Zvi nv‡Z nv‡Z 

_vKv A ¿̄ w`‡q K‡b©j gywRe‡K ¸wj K‡i| nvwej`vi BDmye I j¨vt bv‡qK 

Av‡bvqvi 2 Rb K‡b©j gywR‡ei jvk 4_© Zjv †_‡K †d‡j †`b| c‡i ‡jt Kt 

Gbv‡q‡Zi jvk my‡e`vi knx` I Ab¨ Rb 4_© Zjv †_‡K  †d‡j †`q|  Avwg wmwo 

w`‡q wb‡P bvgvi mgq 2q Zvjv †M‡j M.L.S.S mvBdzwÏb e‡j †gRi gKeyj 2q 

Zvjv cwðg cv‡k¦© Av‡Q| ZLb wmcvnx Avjxg †iRv  cwðg cv‡k¦©i i“‡g hvq A ¿̄ 

nv‡Z †gRi gKeyj‡K †m ¸wj K‡i nZ¨v K‡i|’ 

P.W. 37 deposed-  

‘wKQz ¶‡bi g‡a¨ BDwb‡Ui AwabvqK †jt K‡Y©j Gbv‡qZzj nK I K‡Y©j 

gwReyj nK †`Š‡o e¨vUvwjq‡bi mvg‡b Av‡m| ZLb my‡e`vi ‡gRi knx ỳi ingvb, 

nvwej`vi Igi Avjx, my‡e`vi GKivgyj nK, wmcvnx eRjyi iwk` j¨vÝ bv‡qK 

Av‡bvqvi“j Bmjvg mn Av‡iv A‡b‡K m¨vi‡`i wb‡q ˆmwbK jvB‡bi 4_© Zvjv 
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hvq| c‡i 4_© Zvjv ¸wji kã ïwb| NUbv Rvbvi Rb¨ Ef−l EW¡l mgq 

M.L.S.S p¡Cg¥¢Ÿe−L †`wL| †m wPrKvi K‡i e‡j †gRi gKeyj mv‡ne  GB 

w`‡K Av‡Q ZLb wmcvnx Avjxg †iRv gKeyj m¨vi‡K ¸wj K‡i nZ¨v K‡i|’ 

P.W. 50 deposed-  

‘c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi kvnRvnvb, 

bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM kvnRvjvj mn Ab¨vb¨ 

JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| Zviv mK‡jB 36 e¨vUvwjq‡bi 

†jvK| wKQz¶b c‡i 12/13 Rb BDR we‡ ª̀vnx Zv‡`i mvg‡b Av‡m| Zv‡`i ga¨ 

†_‡K nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjyi I j¨vÝ bv‡qK 

Av‡bvqvi‡K †`wL I wPb‡Z cvwi| j¨vÝ bv‡qK Av‡bvqvi‡K mk ¿̄ †`L‡Z cvB| 

M.L.L.S mvBdywÏb‡K †`L‡Z cvB|’ 

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

Since no evidence appears that he acted with special 

brutality in committing murder of army officers commutation 
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of his sentence to imprisonment for life, to our view, appears 

justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/149/34 of the Penal 

Code. Now, by alteration he is sentenced to imprisonment for 

life and fine of Tk.20,000/-(twenty thousand) in  default to S.I. 

for 02(two) years.  

The Death Reference as against the condemner/appellant 

is thereby rejected with modification of the sentence as above.  

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly allowed in part.   

 C.S. Accused No.154 Sepoy/58370 Md. Ramzan Ali. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.22. Major Abdullah Al Mamun 
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 P.W.72 Major Farjana Kalam 

 P.W.263 Munmun Akter 

 P.W.327 Lt. Col. S.M. Sadarul Alam. 

P.W.353 Farah Zinnah @ Munni and 

P.W.654 Abdul Kahar Akand, Investigating Officer. 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.Ws. No.72 and 327 but placed before 

us adducing the evidence of following witnesses for 

consideration against the condemner/appellant- 

P.W.427 Tasnuva Maha, Officer Family and 

P.W.550 Begum Shahinur Parveen Joba.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9.00 A.M. he heard firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 
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shouting being armed in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners on 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

the office through back side of the office. At that time he came 

to see 7/8 BDR personnel to take away the Commandant Lt. 

Col. Lutfor of 24 Battalion in way of assaulting him. 

Afterwards he came to sector office crossing over the wall and 

later on confined in quarter guard. After the occurrence Lt. Col. 

Mainul requested him to identify the rebellions and as such he 

identified the condemner/appellant Sepoy Ramjan, DAD 

Seraj, Subedar Maj Jubayer, Naik Zia, Sepoy Ibrahim, Sepoy 

Altaf and Sepoy Muhit.  

In cross-examination on behalf of condemner/appellant, 

he stated that he submitted written application for leave. He 

denied the suggestion that he deposed before the I.O. that he 

took oral leave. He had two daughters in his residence. One was 

aged three and a half and other was nine and a half. His 
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residence was 25/30 yard away from sector office. He went to 

sector office at 9.25/30 A.M. He did not go to 24 Battalion. The 

difference between 24 Battalion and Dhaka sector was 30/35 

yard. He came back to his office     after 4/5 minutes and again 

came out from residence after 45/50 minutes. During this time 

no rebellion came to his residence. Next time he came out of 

residence to leave Peelkhana. Accordingly he left Peelkhana 

crossing the wall. He denied the suggestion that he could not 

identify the condemner/appellant and that he deposed as being 

tortured.   

P.W.263 deposed that her husband joined in 6 Rifle 

Battalion as commanding officer and thereafter came to 

Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 he came to hear 

firing sound and it was increasing. After a while Sepoy Rabiul, 

the runner of her husband informed her that the Sepoy have 

been revolted and they attacked the officers in Darbar. On such 

information she became afraid. At one time he had talk with her 

husband and she was asked to remain in the residence and not 
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to open the door. At about 11 A.M. 7/10 Sepoys came to her 

residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered into her residence and threatened 

them. Later on, she identified the rebellions from video footage 

who entered into her residence. From video footage she 

indentified Sepoy Rafiqul Islam, Shamsur Ali, Raihan 

chaudhury, Farhad Khan, Jahangir Hossain, the 

condemner/appellant Ramjan Ali, Ibrahim, Abdullah Al 

Mamun, Ziaur Rahman, Mahmudur Rahman, Wasim Akram, 

cook Ziku Sheikh and carpenter Samsu.  

In cross-examination on behalf of the 

condemner/appellant she stated that she did not specify before 

the investigation officer whom she saw among the rebellions 

and where and who showed him video footage, when and 

where. She denied the suggestion that she did not see any video 

footage and that she did not see the condemner/appellant at the 

time of occurrence and that she deposed falsely as being 

tortured.      
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P.W.353 deposed she is a house wife. Her husband, Lt. 

Col. Zahid was posted in BDR. On 25.02.2009 her husband 

came out from the residence. At about 9.15/20 A.M. she heard 

firing sound and came to see some BDR prsonnel to come out 

from Darbar. Later on, she informed her husband of disorder in 

BDR. At about 10 A.M. some BDR personnel broke down the 

door of her residence. They threatened to make burst firing and 

having afraid she opened the door. They assaulted and took her 

to quarter guard. On 26.02.2009 at 4 P.M. she came out from 

Peelkhana. The BDR personnel who assaulted her were the 

condemner/appellant Ramjan Ali, Habilder Nasir, Sepoy 

Ziaur Rahman, Sweper Alamgir, Abul Hossain, Alam Hossain, 

Kamal Hossain, Emdadul Huq, Aynul, Shafiqul Islam, Rejaul 

Karim, Kader, Sanu Chandra Dash, Manik Chandro Dash, 

Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

nameplate and video footage.  

In cross-examination on behalf of the 

condemner/appellant she stated that the condemner/appellant 

had no attachment with her husband and the video by which she 

identified the condemner/appellant is not available in the court.    
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P.W. 427 deposed that on 25.02.2009 her husband Maj. 

Tanveer went to Darber. She came to know from his runner that 

there happened violence in Darber. At 9.30 she tried to contact 

with her husband but could not reach. Afterwards, she contacted 

with the runner of her husband over mobile but she dealt with 

her roughly and threatened her. Later on, he rang Maj. Aziz. 

Maj. Aziz handed over the mobile to her husband Tanveer and 

that she had talk with him and informed her that BDR personnel 

made a revolt. Some BDR personnel kicked on the door of her 

residence. Later on, Tanveer informed her that there happened 

much killing and instructed her to take shelter in bathroom. BDR 

personnel broke down the door of her room and entered into the 

room. She could identify the condemner/appellant Ramjan 

along with Sepoy Rion, Sepoy Atik, Zia, Habibur, Amjad, 

Rajibul, Shawkat, Signalman Delowar, Sepoy Salah, Forhad, 

Lnk. Ekramul, Sepoy Al-Mamun,. They assaulted her with rifle 

and destroyed her belongings of the room. Lnk. Ekramul took 

her out from the room at the point of Rifle and made firing that 

ran by the side of her neck. Consequently she fell down. Sepoy 

Sorab, Wasim, Ibrahim, Forhad, Tarapada pulled on her. Ibrahim 
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assaulted her maid servant and put off the dress of her children. 

She along with her children were taken into quarter guard. On 

the way she came to see the ferocious appearance of BDR 

personnel. On her way to quarter guard the 

condemner/appellant Ramjan along with Rian, Sepoy Masum, 

Rafiqul, Moshiur, Jabed, Billal, Khorshed, Sohrab, Shahidullah, 

Paltan Chakma assaulted her and the members of her family. 

Sepoy Hasan, Ripon, Hussain, Javed, Raju were in quarterguard. 

Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, 

Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, 

Cook Kowser, DAD Sayed, Touhidul Alam all were in front of 

the quarterguard. They assaulted and used filthy language upon 

them.  On 26.02.2009 at about 4.00 P.M. DAD Touhid told that 

they would be lined up and killed together. On 26.02.2009 at 

evening they were taken out from quarterguard.  

In cross-examination on behalf of condemner/appellant, 

she stated that her husband Tanveer was aged 29. She received 

the dead body of her husband on 29.02.2009 from C.M.H. There 

was a DNA test of her husband. She denied the suggestion that 

she received the dead body of a person aged 45. She denied the 
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suggestion that she could not identify the dead body of her 

husband. She denied the suggestion that she could not identify 

the accused and that she deposed their name being tutored.  

P.W.550 deposed that Lt. Col. Saidul Islam (deceased) 

was her husband. He joined in Peelkhana on 15.01.2008. On 

25.02.2009 he came out from residence to join in Darbar Hall. 

At about 9.30 A.M. she was informed by Lance Naik Harun of 

disorder in Darbar Hall. She rang her husband and informed her 

that he is O.K. and instructed her to be careful by closing the 

door. 44806 Habilder Salam informed her over mobile of firing. 

Driver Salam told her son that all army officer will be killed. 

The rebellions set fire in the residence of sector commander. 

Groups of rebellions entered into her residence by breaking 

door and called the army officers by filthy language, 10/12 

BDR personnel entered into residence and took army her 

belongings. They pointed arms on her chest and asked for 

money of ‘WvjfvZ Kg©m~Px|’ They told her son that they have 

killed all officers. She was taken out of her residence at 4 P.M. 

on 28.02.2009. BDR personnel told to finish them. Later on, 

she identified the condemner/appellant Sepoy Ramjan, 
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Sepoy Habibur, Sepoy Saurav (66999), Sepoy Mukul, 69638 

Hossain, Sepoy Raju, Sepoy Palton Chakma, Sepoy Sahidullah, 

Sepoy Zakir Hossain, Sepoy Siddik Alam, Sepoy Atikur 

Rahman and Sepoy Seper Khorshed Alam with video footage.  

In cross-examination on behalf of the 

condemner/appellant she stated that the video    footage by 

which she identified the condemner/appellant is not available in 

the court. She can’t say when she was shown the video footage. 

The accused were not taken before him when she was shown 

the video footage. She did not see the accused when they were 

posted in Peelkhana. The investigation officer   did not seize 

her mobile.     

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.22 left Peelkhana on 26.02.2009 and joined on 

03.03.2009. The appellant was arrested on 12.11.2009 from 

Peelkhana and on remand for 13 days. He denied the suggestion 

that he created 161 statement of P.W.22 falsely. He did not 

show any video footage to P.W.353 while deposing her 161 

statement. He also did not place the appellant before her at that 
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time. There appears no footage among 109 persons whom he 

identified with photo. None of the witnesses identified the 

photo of the appellant in their 161 statement. P.W.427 did not 

depose before him the name of the person who entered into her 

residence by breaking the door. He recorded the statement of 

P.W.550 on 25.03.2009. On that day there was no video footage 

or footage of the appellant before him, nor he brought the 

appellant there.  P.W.327 did not refer the badge and battalion 

No. of the appellant in his 161 statement. He denied the 

suggestion that he implicated the appellant falsely without any 

evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant in order to attain the common 

object of BDR personnel in uprooting the army officers from 

BDR unlawfully assembled together with other rebellions and 

actively participated to the occurrence in committing murder of 

74 person including 57 army officers and other activities that 

occurred in Peelkhana on 25-26th Feb, 2009 as it is evident from 

the evidence of prosecution witnesses.  

The learned Deputy Attorney General also submits that 

the P.Ws. 22, 263, 353, 427, 550 all are eye witnesses to the 

occurrence. P.W. 22 was present in his residence in Peelkhana 

and observed the occurrence therefrom. Peeping through 

window of his residence he came to see the 

condemner/appellant with arms and in an unlawful assembly on 

the veranda of 24 Battalion and also came to see the 



 

 

4214 

condemner/appellant to make firing among some others. She 

later on identified the condemner/appellant at BDR hospital. He 

reiterated in cross-examination that the condemner/appellant 

hailed from 44 Battalion. P.Ws. 263, 353, 427, 550 were 

present in their residence in Peelkhana and thus witnessed the 

occurrence that happened in Peelkhana and they later on 

identified the condemner/appellant from video footage. The 

condemner/appellant and other rebellions forcibly enter into 

their residence and assaulted them. They being the eye 

witnesses to the aforesaid occurrence their evidence bears 

credibility.  

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses together with inculpatory confession of the 

condemner/appellant to his implication to the offences under 

section 302/149 of the Penal Code and trial court rightly found 

him guilty and sentenced him accordingly and it does not 

warrant any interference. He lastly submits to accept the 

Reference against the condemner/appellant and dismiss the Cr. 

Appeal filed on his behalf.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 22 

does not bear any substance. Admittedly he claims to identify 

the condemner/appellant on 28.02.2009 (as admitted in his 

cross-examination on behalf of the condemner/appellant and 

others) but I.O admitted in his cross-examination that the   

condemner/appellant Ramjan left Peelkhana on 26.02.2009 and  

back to Peelkhana on 0303.2009 (page- 13651) and as such 

identifying the condemner/appellant by this witness appears 

false and more so, he did  not refer the Battalion/Regiment 

number of the condemner/Appellant  and as such his 

identification is vague and unspecified. Admittedly he was 

identified beyond judicial process and such identification 

appears untenable in law. The evidence of P.Ws. 263, 353, 427 

and 550 bears no substance. Admittedly they all claim to 

identify the condemner/appellant with video footage but no 

such video footage were seized or produced before the court. 

P.W. 353 admits that I.O. did not show her any video footage 

and that the photo of the condemner/appellant was not available 

among 109 BDR personnel whom he identified with video 



 

 

4216 

footage. P.W. 263 admits in her cross-examination that she did 

not know the Badge/Regiment No. of the rebellions P.W. 353 

admits that the footage is not available in the court by which he 

identified the condemner/appellant. P.W. 427 also admits that 

she did not know the name of the accused and no video footage 

was filed.  

Mr. Md. Aminul Islam further submits that the 

condemner/appellant was found guilty without any evidence 

and he was sentenced arbitrarily and as such the Reference as 

against him is liable to be rejected and the Crl. Appeal/Jail 

Appeal filed on his behalf deserves consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the 

condemner/appellant to his association with the rebellions by 

his act of holding arms by breaking Kote and to kill army 

officer with the common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l 

b¡L®h e¡” and became a member of unlawful assembly by 

formulation of unlawful assembly in Darbar being stood up 

with the sound ‘Rv‡Mv’ and to leave the Darbar together with 
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other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 22, 263, 353, 

427 and 550 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 22 deposed-  

‘25/02/09 Zvwi‡L mKvj 9Uvq †Mvjv¸wji kã ïb‡Z cvB| †`vZvjv 

evmvi Rvbvjv w`‡q †`wL 24 e¨vUvwjq‡bi eviv›`vq 20/25 Rb wewWAvi m`m¨ 

mk ¿̄ Ae ’̄vq wPrKvi Ki‡Q †KD †KD ¸wj Ki‡Q|.................... c‡i wcjLvbv 

†_‡K †jt K‡Y©j gvBbyj Avgv‡K we‡ ª̀vnx‡`i mbv³ Ki‡Z Aby‡iva K‡i I 

wcjLvbv Avm‡Z e‡j| c‡i Avwg wewWAvi nmwcUv‡j K‡qKRb we‡ ª̀vnx‡`i mbv³ 

Kwi| Giv n‡jv wWGwW wmivR, my‡e`vi †gRi †Rvev‡qi, bv‡qK wRqv, wmcvnx 

igRvb, wmcvnx Beªvwng, wmcvnx AvjZvd Ges wmcvnx gywnZ|’ 

P.W. 263 deposed-  

 ‘25/2/09 Zvs BDR mßvn Dcj‡¶¨ `ievi n‡j  wgwUs _v‡K| H 

wgwUs‡q hvIqvi Rb¨ Avgvi ¯̂vgx mKvj Abygvb 8.00 Uvi w`‡K bv Í̄v K‡i †ei 
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nb| c‡i Avwg Avgvi evmvq Avgvi †gngvb I ev”Pv‡K wb‡q bv Í̄v mviwQjvg| 

AvbygvwbK  mKvj 9.15-9.30 Uvi mgq †ek wKQz ¸wji AvIqvR cvB Ges µgk 

¸wji AvIqvR evowQj| wKQz¶b ci Avgvi ¯̂vgxi ivbvi ˆmwbK iweDj Avgv‡K 

†Uwj‡dv‡b Rvbvq| g¨vWvg evB‡i ¸wj n‡”Q| BDR ˆmwbKiv m¤¢eZ we‡ ª̀vn 

Ki‡Q Ges Zviv m¨vi‡`i `iev‡i Attack Ki‡Q|........................... Avwg 

wfwWI dz‡UR †`‡L hv‡`i wPb‡Z cvwi Ges evi evi hviv evi evi evmvq AvmwQj 

Zv‡`i g‡a¨ wmcvnx iwdKzj Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, dinv` Lvb, 

Rvnv½xi †nv‡mb, igRvb Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi ingvb, 

gvngy ỳi ingvb, Iqvwmg AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K Avwg mbv³ 

Ki‡Z m¶g nB|’ 

 P.W. 353 deposed-  

‘Avwg M„nxwb| Avgvi m¦vgx †j: K: Rvwn` wewWAvi G Kg©iZ wQ‡jb| 

25/2/09 wZwb 8 1/2 Uv evmv †_‡K †ei nb| 9-10/15 wgwbU †`wL wKQy †Rvqvb 

`ievi nj †_‡K †ei n‡”Q I ¸wji kã cvB| c‡i m¦vgx‡K †dvb Kwi wewWAvi Gi 

wfZ‡i MÛ‡Mvj n‡”Q| Abygvb 10 Uvq 10/12 Rb †Rvqvb G‡m Avgvi evmvi 

`iRv †f‡½ †d‡j| ZLb eªvm dvqv‡ii fq †`Lvq Avwg ZLb `iRv Lywj| 

Avgv‡`i gvi‡Z gvi‡Z †KvqvUvi Mv‡W© wb‡q hvq| Mv‡W© wM‡q A‡bK fvex‡`i 

†`wL| 26/2/09 we‡Kj 4 Uvq Avwg †ei n‡q Avwm| hviv gviai K‡i Zv‡`i g‡a¨ 

nvwej`vi bvwQi, wmcvnx wRqvDi ingvb, wmcvnx igRvb| Svoy`vi AvjgMxi, 

Aveyj û‡mb, Avjg û‡mb, Kvgvj û‡mb, Gg`v ỳj nK AvBbyj, kwdKzj Bmjvg, 
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†iRvDj Kwig, Kv‡`i, kvby P› ª̀ `vm gvwbK `vm| jvejy wgqv iv‡k` Avjx, Avt 

evix G‡`i Avwg wfwW dz‡U‡R mbv³ Kwi| Zv‡`i †bg‡cøU I wfwWI dz‡UR †`‡L 

mbv³ Kwi| 9 j¶ 66 nvRvi UvKvi gvjvgvj Avgvi evmv †_‡K jyU K‡i †bq|’ 

P.W. 427 deposed-  

‘wKQz ˆmwbK Avgv‡`i `iRvq jvw_ †`q| c‡i Zvbwfi  †dvb K‡i Rvbvq 

gvbyl gviv n‡”Q| Avgv‡K ev_iæ‡g jywK‡q _vK‡Z e‡j| `iRv †f‡½ Avgvi N‡i 

ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, nvweeyi AvgRv`, ivwReyj, igRvb, 

kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, 

wmcvnx Avj gvgyb wmcvnx wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q 

evwi †`q N‡ii wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK 

GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, Zvivc` 

Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| 

Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq 

wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, igRvb, wejøvj, †Lvi‡k`, †mvnive, 

knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, 

wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, 

RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj 

nvwej`vi Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv 

†KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|’ 



 

 

4224 

P.W. 550 deposed-  

‘25/02/09 Avgvi  ¯̂vgx Kt mvB` evmv †_‡K `ievi n‡ji D‡Ï‡k¨ 

we`vq †bq| 9.30 wgt j¨vt bvt nvi“b †dvb K‡i e‡j `ievi n‡j MÛ‡Mvj n‡”Q| 

Avwg ‡dvb Ki‡j †m Recive K‡i I e‡j Avwg fvj AvwQ Ges Avgv‡K mveavb 

_vK‡Z e‡j|.............................. wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i 

bvm wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 û‡mb, 

wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, 

wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  

Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv|’ 

Although no footage appears but they all were eye 

witnesses to the occurrence and they viewed and faced the 

atrocities committed by the rebellions and as such their 

evidence bears substance.  

All these are strong evidence against the 

condemner/appellant to his participation to the occurrence with 

the common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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Since no evidence appears that he acted with special 

brutality in committing murder of army officers commutation 

of his sentence to imprisonment for life, to our view, appears 

justified.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/149/34 of the Penal 

Code. Now, by alteration he is sentenced to imprisonment for 

life and fine of Tk.20,000/-(twenty thousand) in  default to S.I. 

for 02(two) years.  

The Death Reference as against the condemner/appellant 

is thereby rejected with modification of the sentence as above.  

The Criminal Appeal and Jail appeal filed on behalf of 

the condemner/appellant is accordingly allowed in part.  

The Death Reference is rejected and the impugned 

order of conviction and sentence passed by the trial Court is 

set aside and they are acquitted from charge levelled against 

them and their respective Criminal Appeals and Jail 
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Appeals are allowed so far as it relates to the condemned-

prisoners, namely, as under:  

C.S. Accused No.89 JCO Naib Subader/5515 Md. Ali 

Akbar. 

Trial court charged him for the offences under Sections 

302/149/201/34/382 and convicted under Sections 302/34/149 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Habilder Bazlur Rashid. 

 P.W. 37 Naik Subader Shaikh Abdul Quddus  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused Md. Yousuf Ali (C.S.-75). 

Prosecution at the time of placing evidence before us 

omitted the evidence of P.W. No.50.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   
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P.W.26 deposed that on 25.02.2009 he attended Darbar. 

During the course of Darbar at about 9.25 A.M. Sepoy Moyeen 

entered into Darbar with arms. DDG Bari and others disarmed 

him. There happened firing outside Darbar. BDR personnel left 

Darbar. He left Darber and came to his unit of 36 Battalion and 

on the way he came to see in front of canteen Naik Subadar 

Assistant Ali Akbor  along with J.C.O. Subader Sahidur 

Rahman, Naik Idris, Naik Subeder Aziz, Naik Subeder 

Sahajahan, Naik Subeder Saidur Rahman, Naik Subeder Baten, 

Naik Subeder Kabir Uddin, Naik Subedar Khair, Subedar 

Ekramul Huq, Subeder A. Malek, Subader Bari, Subedar Elias, 

Habilder Sahajahan, Habilder Yousuf, Habilder Omar, Sepoy 

Bajlur Rashid and Lance Naik Anowar on discussion and 

thereafter he went on 4th floor of ‘E’ Company.  

In cross-examination on behalf of the 

condemner/appellant he stated that he can’t say whether the 

condemner/appellant resided in outside Peelkhana. He did not 

see the condemner/appellant while coming up from Darbar but 

he saw to assemble infront of canteen. He denied the suggestion 
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that he did not see the condemner/appellant on discussion and 

committing any murder and that he deposed falsely.  

P.W.37 deposed that he had his posting in Peelkhana, 

Dhaka. From 11.02.2009 to 14.03.2009 he was on E.L (earned 

leave). On 25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. 

At that time officers were in Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Naik Subader Assistant Ali 

Akbor, Subader Maj. Shahidur Rahman, Naik Subader Idris, 

Naik Subader Aziz, Naik Subader Shahjahan Ali, Naik Subader 

Saidur Rahman, Subader Bakki, Naik Subader Baten, Naik 

Subader Mominuddin, Naik Subader Abul Khair,  Habilder 

Shahjalal, Habilder Yousuf Ali, Habilder Omar Ali, Sepoy 

Bazlur Rashid, Lance Naik Anowarul Islam, Naik Shambu 

Kumar Sharma and Habilder Nurul Islam all of 36 Battalion on 

discussion with arms and in excited mood.  

In cross-examination on behalf of the 

condemner/appellant, he stated that at present he is Naik 
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Subader. At the time of occurrence he also held the same post. 

The original copy of the leave card is with the authority. He has 

come with photocopy and it is the photocopy of the original 

leave card. He denied the suggestion that that there is no issue 

date on the leave card. He denied the suggestion that he 

deposed falsely at the instance of the prosecution. On the leave 

card the mobile number is recorded 01724829362. He came out 

from Peelkhana at 11.00 A.M. and went to his residence. He 

appeared at gate No.3 at 8.35 A.M. thereafter he appeared at 36 

Battalion at 9.15 A.M. At 9.15 A.M. he did not see any 

rebellion. He cannot say how long he was in the office. He met 

with the investigation officer once. He has no paper with him to 

sow that on the date of occurrence he entered into Peelkhana. 

He denied the suggestion that on 25.02.2009 he did not appear 

at Peelkhana. He denied the suggestion that he did not depose 

the name of the condemner/appellant before the investigation 

officer and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there is no witness or accused named Habilder Bazlur 
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Rashid excepting P.W.26. The 161 statement of P.W.26 was 

recorded on 21.05.2009. His statement was recorded by his 

officer. On that day he performed other works of investigation. 

P.W.26 did not specify time what he saw the 

condemner/appellant during occurrence. He denied the 

suggestion that P.W.26 was an offender and he cited him as 

witness falsely. The appellant was arrested on 01.06.2009 and 

was taken on remand for 12 days. One Naib Subeder Assistant 

Ali Akbor has been not sent up in C.S.49 (serial No.5182). He 

arrested that Ali Akbor on 16.07.2009 and took him on remand 

for 5 days. He denied the suggestion that he implicated the 

appellant falsely discharging the real offender Ali Akbor. 

P.W.37 did not depose in 161 statement that at the instruction 

of the authority he availed the residence of his sister, but it was 

explained in another way. He deposed of 70084 Naik Assistant 

Zia Uddin and 59969 Naik Assistant Rafiqul Islam. They are 

neither witnesses nor accused to the case but he interrogated 

them. He denied the suggestion that since they did not support 

P.W.37 they were not cited as witnesses. P.W.37 deposed of 

‘civgk©’ but he did not particularly pointed out where the 
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rebellions were involved in ‘civgk©’ but he deposed that he saw 

them in front of Line on ‘civgk©’. At the time of occurrence 

P.W.37 was on leave. He can’t say when he left returned to 

Peelkhana. He did not seize any papers in respect of his leave. 

He also did not find out any paper as to his appearance on 

25.02.2009. He denied the suggestion that he created him as 

witness.  

The confessional statement of co-accused Md. Yousuf 

Ali runs as under- 

“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j’l ¢cL 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®bL f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾Ve k¡Cz ®kM¡e p¤hc¡l ®jSl n¡q£c¤m Cpm¡j e¡uh p¤hc¡l 

Bë¥m B¢SS, e¡uh p¤hc¡l C¢âp p¤hc¡l GLl¡j, e¡uh p¤hc¡l 

n¡qS¡q¡e, e¡uh p¤hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡uh p¤hc¡l 

pqL¡l£ Bm£ BLhl, e¡uh p¤hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, q¡¢hmc¡l 

hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡Sz 10/12 Se 

L¡m¡ L¡fs ¢ca j¤M h¡d¡ BDR SJu¡e Hp Bj¡cl AÙ»N¡l ®bL AÙ» ¢e-

u hm Hhw N¡m¡N¡¢m Llz Aaxfl B¢jJ e¡uh p¤hc¡l HÉ¡XS¤V¾V C¢âp 

36 hÉ¡V¡¢mu¡e ¢Nu AÙ»N¡l ®bL 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz 

Bj¡cl AÙ» eh¡l SeÉ AeL …m¡ ®m¡LSel jdÉ e¡uh p¤hc¡l Bë¥m 

B¢SS Hl Lã öea f¡Cz B¢j 2¢V jÉ¡N¡¢Se 15 l¡Eä Ll 30 l¡Eä 

…¢m ®eCz 
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Hlfl 1ew ®NVl ¢cL Hp ®c¢M ØV£ml ®Qu¡l ¢pf¡q£ B¢mj ®lS¡ q¡a 

SMG ¢pf¡q£ hSm¤ q¡a 1¢V ¢fÙ¹m mÉ¡x e¡uL Be¡u¡ll q¡a 1¢V L¡m¡ lw 

Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡a SMG Hhw 

a¡l pLm ØV¡gl q¡a SMG J ¢fÙ¹mz L¡l¡ q¡aM¡¢m e¡Cz e¡x p¤hc¡l 

B¢SS Bj¡L 4 am¡u EWa hm L¡le ®pM¡e e¡¢L 2 B¢jÑ f¡lpe m¤¢Lu 

BRz 4 am¡ °p¢eL m¡Ce ¢Nu ®c¢M p¤hc¡l ®jSl n¡q£c q¡a SMG, 

C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, q¡¢hmc¡l n¡q S¡m¡m, p¤-

hc¡l GLl¡j Hcl fÊaÉLl q¡a SMG J ¢fÙ¹mz qX LÓ¡ÑL BLhl fl 

l¡Cgm ¢eu Bpz 4 am¡u f§hÑ f¡nÄÑ LZÑm j¤¢Sh J ®mx LZÑm He¡ua p¡-

qhL f¢ÕQj f¡nÄÑ ®c¢Mz BHM S¡m¡m Hl ®r¡i ¢Rm ®mx  LZÑm He¡ua 

Hl Eflz Aaxfl e¡uh p¤hc¡l B¢SSl ¢ecÑn mÉ¡x e¡uL Be¡u¡l J 

¢pf¡q£ hSm¤l ln£c …¢m Ll ®mx LZÑm He¡ua p¡qhL …¢m Ll qaÉ¡ Llz 

Aaxfl ®qX LÔÑ¡L BLhll ¢ecÑn B¢j 4bÑ am¡u LZÑm j¤¢Sh¤m qL-®L 2 

l¡Eä …¢m  Ll qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡ml ¢ecÑn pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡V¢mu¡el e¡¢faM¡e¡l p¡b m¡N¡e¡ f¡¢el fu¾Vl ¢eLV 

l¡Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pLm ¢QvL¡l Ll m¡n…m¡ p¢lu 

®gma hm 36 hÉ¡V¡¢mu¡e ®bLz m¡n…m¡ pl¡C Hj¢V mÉ¡x e¡uL ®j¡S¡-

Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez ®pM¡e Ef¢ÙÛa ¢Rm 

BlJ p¤hc¡l ®jSl L¡CEj, p¤hc¡l (c¡y¢sJu¡m¡)z C,Hj,C p¤hc¡l 

(c¡¢sJu¡m¡) Hl ¢ecÑn m¡n 2¢V jÉ¡eq¡ml X¡Le¡ ®i‰ ¢ial ®gm ®cJu¡ 

quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ p¡Cg¥¢Ÿe ¢jm ®jSl jLh¤m ®L 

qaÉ¡ Ll Bj¡l p¡je z ®jSl jLh¤ml m¡n MP NÉ¡lSl ®c¡L¡el p¡je 

c¡ys¡e¡ 3 Ve N¡¢sl ¢fRe l¡M¡ quz 

Aaxfl p¤hc¡l ®jSl nq£c¤m Cpm¡j e¡uh p¤hc¡l C¢âp Bj¡L pLm ®NV 

i¡l£ AÙ» Close Lla ¢eod Llz DAD a±¢qc p¡qhJ Bj¡L pLm ®N-
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Vl i¡l£ AÙ» Close e¡ Lla hmz B¢j fl 1ew ®NV f¡q¡l¡ la b¡¢Lz 

B¢j öe¢R pLm AÙ»N¡ll Q¡¢h DAD ®a±¢qc pÉ¡ll L¡R BRz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl jdÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡lp¡b ®NV f¡q¡l¡ la ¢Rmz e¡uh p¤hc¡l h¡ae, q¡¢hmc¡l, 

p¡m¡E¢Ÿez e¡uh p¤hc¡l C¢âp aMe Bj¡cl pLmL AÙ»Sj¡ ¢ca ¢eod 

Llz flha£Ña Bjl¡ ¢L Llh a¡ DAD ¢pl¡SL ¢S‘¡p¡ Llm ®p ®L¡e 

pc¤š¡l ®cu¢e hlw DAD e¡¢plL ¢S‘¡p¡ Lla hmz Bjl¡ DAD 

e¡¢pl ®L ¢S‘¡p¡h¡c Llm Bj¡cl lš² f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡-

cl p¡je aMe e¡uh p¤hc¡l n¡qS¡q¡e J e¡uh p¤hc¡l M¡ul ¢Rmz a¡l¡C 

pLm ¢ecÑne¡ ¢c¢µRmz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the condemner/appellant in order to attain the common 

object of BDR personnel in uprooting the army officers from 

BDR unlawfully assembled together with other rebellions and 

actively participated to the occurrence in committing murder of 

74 persons including 57 army officers and other activities that 

occurred in Peelkhana on 25-26th Feb, 2009 as it is evident from 

the evidence of prosecution witnesses and the confession of co-

accused.  

The learned Deputy Attorney General also submits that 

both the P.Ws. 26 and 37 are eye witnesses to the occurrence. 

P.W. 26 saw the condemner/appellant in an unlawful assembly 

and on discussion with other rebellions. He also saw him to 

follow Col. Mujib and Lt. Col. Enayet on 4th floor where both 

officers were killed. P.W. 37 made corroborative statement to 

his above testimony. The confession of co-accused finds 
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corroboration by the evidence of P.Ws. and thus bears 

evidentiary value.    

The learned Deputy Attorney General lastly submits that 

prosecution succeeded to produce convincing evidence of eye 

witnesses against the condemner/appellant to his implication to 

the offences under section 302/149 of the Penal Code. Trial 

court rightly found him guilty and sentenced him accordingly 

and it does not warrant any interference. He lastly submits to 

accept the Reference against the condemner/appellant and 

dismiss the Cr. Appeal/Jail Appeal filed on his behalf. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that both the P.Ws. 26 and 37 

are procured witnesses and their evidence apparently appears 

false and has no relevancy against the condemner/appellant who 

is Naik Subeder Md. Ali Akbor. They both refers the accused  

Naik Subeder Assistant Ali Akbor who was not sent up in C.S. 

as it appears from the admission of the investigation officer 

(P.W. 654). The confession of co-accused also bears no 

relevancy against the condemner/appellant Naik Subeder Ali 

Akbor. In his statement he refers Naik Subeder Assistant Ali 
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Akbor. He submits that in fact, it is a case of no evidence against 

the condemner/appellant.   

Mr. Md. Aminul Islam, in fine, submits that prosecution 

could not bring home the charges against the 

condemner/appellant and trial court having failed to appreciate 

the evidence on record erroneously found him guilty of the 

offences and sentenced him illegally and the impugned order 

warrants due interference and as such the Reference as against 

him is liable to be rejected and the Cr. Appeal/Jail Appeal filed 

on his behalf deserves consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant.  

P.W. 26 deposed-  

‘hvIqvi mgq K¨vw›U‡bi mvg‡b ‡R.wm.I my‡e`vi knx ỳi ingvb, bv‡qK 

Bw ª̀m, bv‡qK my‡e`vi AvwRR, bv‡qK my‡e`vi kvnRvnvb bvt my‡e`vi mvB ỳi 

ingvb, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, bvt myt  Lv‡qi, bvt 
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myt mnKvix Avjx AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt gv‡jK, my‡e`vi 

evix, my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, nvwej`vi Igi, 

wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K civgk© Ki‡Z 

†`wL|’ 

P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK my‡e`vi 

AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi ingvb, my‡e`vi 

evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, bv‡qK my‡e`vi Aveyj 

Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, nvwej`vi kvnRvjvj, nvwej`vi 

BDmyd Avjx, nvwej`vi Igi Avjx, wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j 

Bmjvg, bv‡qK k¤¢y Kzgvi kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi 

Ab¨vb¨‡`i m‡½ D‡ËwRZ Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|’ 

They both refers the accused ‘e¡−uL p¤−hc¡l pqL¡l£ Bm£ 

BLhl’ not the condemner/appellant ‘e¡−uL p¤−hc¡l ®j¡x Bm£ BLhl’.  

P.W. 654 admitted-  

‘bv‡qK  my‡e`vi mnt Avjx AvKei  bv‡g GKRb‡K C/S Not sent Up  

No. 49, Serial 5182 GB  gvgjv †_‡K  Ae¨vnwZ  †`B| GB  e¨w³‡K  16-

7-09 Zvs †MªdZvi K‡i  5w`‡bi wigv‡Û †bB|’ 
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Both the witnesses refer ‘e¡−uL p¤−hc¡l  pqL¡l£ Bm£ BLhl’ 

but the condemner/appellant is ‘e¡−uL p¤−hc¡l ®j¡x Bm£ BLhl’. 

Thus the evidence of the above P.Ws. does not bear any 

relevancy against the present condemner/appellant. The 

confessing co-accused also referred ‘e¡−uL p¤−hc¡l pqL¡l£ Bm£ 

BLhl’ not the present condemner/appellant ‘e¡−uL p¤−hc¡l Bm£ 

BLhlz’ As per admission of P.W. 654 the accused whom they 

referred in their statement have been not sent up in C.S.  

In fact, no evidence appears against the 

condemner/appellant to his complicity to the offence as charge 

for.  

Thus, the Reference against the condemner/appellant is 

hereby rejected. 

The Criminal Appeal/ Jail appeal filed on behalf of the 

condemner/appellant is allowed.  

The impugned order of conviction and sentence to the 

condemner/appellant is hereby set aside and he is acquitted 

from charge levelled against him.   

C.S. Accused No.40 Havilder/42785 Md. Khairul 

Alam. 
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Trial court charged him for the offences under Sections 

120B/302/149/201/34 and convicted under Sections 

302/120B/34/149 of the Penal Code in consideration of the 

evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 324 Kamrunnahar Rumi 

 P.W.429 Md. Iqbal Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant along with confessional statement of co-

accused –Sepoy Md. Kazal Ali (C.S.11) 

  Sepoy Md. Rajibul Hassan(C.S.63). 

 Prosecution at the time of placing evidence before us 

adduced evidence of P.W. 550 Begum Shahinur Parveen Joba.   

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.   

P.W.324 deposed that she recorded the confessional 

statement of the condemner/appellant on 11.04.2010 in 
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compliance of the Provisions under Section 164 of the Code of 

Criminal Procedure. She identified the confessional statement 

of the condemner/appellant as exhibit 318 and her signature 

318/1 series.  

In cross-examination on behalf of the condemner 

/appellant she denied the suggestion that she did not comply the 

relevant provisions of the Code of Criminal Procedure in 

recording the confessional statement of the 

condemner/appellant. She admitted that she did not record      

for how long the condemner/appellant was on remand. She 

denied the suggestion that the condemner/appellant did not 

make any confession.  

P.W.429 deposed that he was a manager of Prim Coaching 

Centre. The children of BDR personnel took coaching in it. 

Zakir, the son of BDR person Kanchan was the owner of the 

coaching Centre. BDR personnel used to visit the coaching 

Centre off and on and talked of their demands. Zakir listened to 

their demands and instructed them accordingly. For  realization 

of the demands of the BDR personnel the condemner/appellant 

F.M. Khairul, Sepoy Ayub, Tareq, R.P. Reza, Shahabuddin, 
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Mafiz, Lnk. Mojibor, Naik Sharif, Habilder Mohiuddin Monir, 

Badal, Latif, NSub Saidur and many others visited Zakir and 

took instruction from him. On 17-18th Feb, 2009 at about 7/8.00 

P.M. the aforesaid BDR personnel came to the coaching centre 

but failed to meet Zakir. They held a meeting there for an hour. 

Habilder Monir composed their demands in a computer thereat 

for handing over it to the Prime Minister. They also talked with 

Zakir of 100% allounce, ration, border allounce and facilities for 

going in Mission. He heard of their discussion. On 19.02.2009 

he went to his village and came back to Prim Coaching Centre 

on 07.03.2009. On 10.03.2009 police seized computer and other 

materials from Prime Coaching Centre. He identified the seizure 

list exhibit 860 and his signature exhibit 860(1). He also 

identified the seized computer as material exhibit LLXX series.  

In cross-examination on behalf of condemner/appellant, 

he stated that he joined in the coaching centre in 2008. Mr. Zakir 

appointed him. Nobody received any information from him. I.O. 

did not seize any register. In the coaching centre there were 

20/25 teachers. The brother-in-law of Zakir used to operate the 

computer. The seized computer is available in the Court. There 
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is no reference of the case in the seizure list. He denied the 

suggestion that computer does not belong to Zakir and he did not 

participate in the meeting with the BDR personnel. On 17-18th 

Feb, 2009 BDR personnel took refreshment in Prim Coaching 

Centre. He cannot say the exact dates when the BDR visited 

coaching Centre. There is no reference of composition of leaflet 

in the seizure list. He denied the suggestion that Zakir had no 

communication with the BDR persons and none of the BDR 

persons visited prim coaching Centre. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 21.03.2010 and took him on 

remand for 15 days at five times. He obtained the 164 statement 

of the appellant on 11.04.2010. He denied the suggestion that he 

detained the accused for 21 days from 21.03.2010 to 11.04.2010 

and sent him to TFI cell and RAB and thereby obtained his 

confession by way of oppression.  

The Confessional Statement of the Havilder Md. 

Khairul Alam runs as under- 

“A¡¢j ¢fmM¡e¡a l¡Cgm ¢p¢LE¢l¢V CE¢eVl ®N¡u¾c¡ ¢hi¡N ¢XE¢V 

Lla¡jz13/02/09 a¡¢lM A¡e¤j¡¢eL p¡s 9V¡u q¡¢hmc¡l j¢el A¡j¡L 
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S¡e¡u ®k a¡l¡ ®nM ®p¢mjl h¡p¡u k¡hz A¡¢j ®ka l¡¢S qCz I ¢ce påÉ¡ 

p¡s 8V¡u A¡jl¡ nM ®p¢mjl h¡p¡u ®f±R¡yCz A¡jl¡ ®nM ®p¢mjl h¡p¡u  

A¡e¤j¡¢eL 14/15 Se Y¤¢Lz ph¡C ¢h, ¢X, A¡l, pcpÉ ¢Rmz A¡jl¡ ®nM 

®p¢mjl L¡R 100% ®lne ®hae °hojÉ ¢eSü A¢gp¡l i¢aÑl ¢hou A¡j¡-

cl c¡h£ c¡Ju¡ ®fn L¢lz ®p¢mj pÉ¡l A¡j¡clL ül¡øÌj¿»£l p¡b Lb¡ hma 

hmz A¡jl¡ r¥Ü qu ®hl qu A¡¢pz fl A¡jl¡ ¢fmM¡e¡u ®gla Hp ®f±y¢Rz 

A¡¢j q¡S¡¢lh¡N A¡j¡l h¡p¡u Qm k¡Cz ¢hNa 24/02/09 a¡¢lM A¡¢j 

fÐd¡e j¿»£l ¢XE¢V L¢lz l¡a h¡p¡u b¡¢Lz nl£l M¡l¡f b¡L¡l L¡lZ 

25/02/09 a¡¢lM pL¡m clh¡l k¡C e¡Cz q¡¢hmc¡l ®jSl j¡p¤c CLh¡mL 

®g¡e Ll S¡e¡C ®k A¡¢j A¡pa f¡l¢Re¡z 25/02/2009 a¡¢lM pL¡m 9V¡ 

30 ¢j¢eV Mlh f¡C ®k ¢fmM¡e¡l ¢ial ®N¡m¡N¤¢m qµRz fl h¡p¡u hp 

¢V¢il j¡dÉj  OVe¡V¡ ®cM¢R z HC A¡j¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that although no direct evidence appears as it is rarely found in 

the case of conspiracy which usually hatched up in secrecy but 

from the facts and circumstances of the case the complicity of 

the condemner/Appellant has been apparent beyond reasonable 

doubt. To implement some demands of BDR personnel the 

conspirators meet together, talked together at several times 

prior to the occurrence and at one time they visited P.W. 345 

Sheikh Fazlul Hoque Selim M.P. along with the 

condemner/Appellant. The condemner/Appellant by his 

confessional statement also admits his visit to the residence of 

P.W. 345 with other conspirators for the demands of BDR 

personnel. P.W. 429 provides corroborative evidence as to his 

complicity to the conspiracy in visiting Prim Coaching Centre 

and discussion with Zakir along with other conspirators. His 

testimony lends support to his association with the conspirators 
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and knowledge of conspiracy that was hatching secretly prior to 

the occurrence in committing murder of army officers. It goes 

without saying that the condemner/appellant and other 

conspirators for implementation of their demands meet together 

and agreed upon to visit the political leaders such as Sheikh 

Selim, M .P. Barrister Fazle Noor Tapash, Home Minsiter an d 

ultimately committed the offence as occured on 25-26th Feb, 

2009 in Peelkhana. He admits in his confessional statement 

‘‡mwjg m¨vi Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ K_v ej‡Z e‡j| Avwg ¶zä n‡q †ei 

n‡q Avwm|’ From the evidence of P.W. 324, the confession 

recording Magistrate and other evidence the confession of the 

condemner/appellant appears voluntary and true and it can 

solely be based for the impugned sentence to the condemner/ 

appellant and it does not warrant any interference.  

 Mr. Muhammad Mohsen Rashid, the learned Senior 

Advocate appearing on behalf of appellant submits that among 

the prosecution witnesses P.Ws. 1, 324 and 654 all are formal 

witnesses. P.W. 1, the informant did not refer his name in the 

F.I.R. On investigation P.W. 654 implicated him in C.S. P.W. 

324 is the recording Magistrate of the confessional statement of 
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the condemner/appellant. The confession of the 

condemner/appellant as it appears neither voluntary nor true 

and exculpatory in nature. From his confessional statement it 

merely appears that he went to the residence of Sheikh Selim, 

M.P. on 13.02.2009 where admittedly (as admitted by I.O.) no 

conspiracy took place ‘Gg.wc †mwj‡gi evmvq †Kvb lohš¿ nq bvB (page 

13550)’. P.W. 654 admits that the condemner/appellant was 

taken on remand for 15 days. On investigation I.O. pointed out 

the name of the conspirators (page 13479) among whom the 

name of the condemner/appellant appeared. It can’t be 

considered as evidence against the condemner/appellant. P.W. 

429 could not identify the condemner/appellant properly. The 

condemner/appellant is Habilder 42785 Md. Khairul Alam. But 

P.W. 429 referred the name ‘Gd.Gm. LvBi“j’ who is not the 

condemner/appellant. He did not refer his Battalion and 

Regiment number. Even he   did not identify the 

condemner/appellant in the dock. His evidence as to the 

condemner/appellant is quite vague and unspecified. In the case 

in hand there are number persons named Khairul Islam (C.S. 

288), Khairul Alam (C.S. 752). Unless the condemner/appellant 
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is properly identified his evidence bears no substance. He 

merely claims to see him to go to Prim Coaching centre for 

discussion of the demands of BDR personnel with others which 

does not disclose any culpability of the condemner/appellant to 

the offences he is charged for. Moreover, there is no 

corroboration of his above evidence. The condemner/appellant 

did not make any such statement in his confession. The 

uncorroborated, solitary testimony of P.W. 429 in no way can 

be based to sustain the sentence awarded to the 

condemner/appellant. P.W. 429, in fact, was set to implicate the 

condemner falsely.  

 Mr. Rashid further submits, in fact, no tangible evidence 

appears as to his complicity either in conspiracy or in 

committing murder in Peelkhana and the trial court having 

failed to appreciate the evidence on record erroneously found 

the condemner/appellant guilty of the offences and sentenced 

him arbitrarily and in view of above facts he urges to warrant 

interference to the impugned order and to reject the reference 

against the condemner/appellant and as such the Reference as 
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against him is liable to be rejected and the Cr. Appeal/Jail 

Appeal filed on his behalf deserves consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

Prosecution adduced direct evidence of P.W. 429, a 

solitary witness in support of the charges against the 

condemner/appellant.  

P.W. 429 deposed-  

‘wewWAvi mßvn mvg‡b †i‡L `vex Av`v‡qi Rb¨ wmcvnx AvBqye, Zv‡iK, 

Aviwc †Riv, mvnveywÏb, gwdR, j¨vÝ bvt gwRei, bv‡qK kixd, nvwej`vi 

gwnDwÏb gwbi, ev`j, jwZd, bvt my‡e`vi mvB ỳi Ges Gd, Hp LvBi“j mn 

A‡b‡K RvwK‡ii Kv‡Q Avm‡Zv I civgk© wbZ|’ 

It appears that P.W. 429 refers F.S. Khairul but the 

condemner/appellant is Havilder Md. Khairul Alam. As per 

C.S. there are some other accused namely Khalirul Alam (C.S. 

288) and C.S. 752. No reference of Battalion/Regiment No. or 

designation appears in the testimony of P.W. 429. In view of 

the above facts his identification appears doubtful. His 
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confessional statement also finds no corroboration that he ever 

visited Prim Coaching Centre with co-conspirators. His 

confessional statement as to visiting the residence of Sheikh 

Selim, M.P. does not find support by any other evidence. P.W. 

654 admits that no conspiracy occurred in the residence of 

Sheikh Selim, M .P.  

In fact, no tangible, reliable, credible evidence appears 

against the condemner/appellant to his complicity to the offence 

as charge for.  

Thus, the Reference against the condemner/appellant is 

hereby rejected. 

The Criminal Appeal/ Jail appeal filed on behalf of the 

condemner/appellant is allowed.  

The impugned order of conviction and sentence to the 

condemner/appellant is hereby set aside and he is acquitted 

from charge levelled against him.   

Condemned Prisoner No.80 (C.S. Accused No.162) 

Havilder 40953 Md. Billal Hossain. 

Trial court charged him for the offences under Sections 

302/114/201/34/382 and convicted under Sections 302/149/34 
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of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha 

 P.W.333 Md. Moazzem Hossain, Magistrate 

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

condemner/appellant.  

At the time of hearing prosecution placed before us the 

confessional statement of co-accused Naik Md. Ali Hossain.  

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

condemner/appellant did not appear in the F.I.R.  

P.W.333 is the recording Magistrate of the confessional 

statement of the condemner/appellant. He deposed that he 

recorded the confessional statement of the condemner/appellant 

on 25.03.2009 in compliance of the provisions of Section 164 of 

the Code of Criminal Procedure. He identified the statement 

exhibit 404 and his signatures 404/1 series.  
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In cross-examination on behalf of the 

condemner/appellant he stated that he can’t say whether the 

condemner/appellant was in police custody all the time. The 

condemner/appellant was brought before him from C.I.D. He 

explained column No. 5 to the condemner/appellant. The 

condemner/appellant did not make any complain of torture. He 

denied the suggestion that the condemner/appellant did not make 

any confession. 

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 7 days. None of the 

witnesses deposed against the appellant in their 161 statements. 

He denied the suggestion that he implicated the appellant in C.S. 

without any evidence.  

The Confessional Statement of the Habilder Md. Billal 
Hossain runs as under- 

“A¡¢j 12/06/1982 p¡m ¢h¢XA¡l ¢pf¡q£ fc ®i¡m¡u i¢aÑ qCz A¡¢j fÐ¡u 

22 hvpl k¡hv ¢h¢X A¡ll XÊ¡Ci¡l ¢qp¡h N¡s£ Q¡m¡Cz B¢j 2009 p¡m 

q¡¢hmc¡l fc fc¡æ¢a f¡Cz A¡¢j 15 hÉ¡V¡¢mu¡el pcpÉz NËga¡l qJu¡l 

f§hÑ fkÑ¿¹ A¡¢j 4 hvpl k¡hv ¢h¢X A¡l pcl cçl LjÑla ¢Rm¡j Hhw ¢h ¢X 

A¡ll 3Ve£ VÊ¡L ew 1470 ¢qe¡ Q¡m¡Ca¡jz A¡¢j ¢h¢ X A¡l pcl cçll 
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HL¢V °p¢eL hÉ¡l¡L b¡La¡jz Eš² hÉ¡l¡L fÐ¡u 100Se ¢h¢X A¡l pcpÉ 

b¡Laz Ae¤j¡e 22/2/09 a¡¢lM ¢h ¢X A¡l Hl ¢X¢X¢Sl XÊ¡Ci¡l mÉ¡¾p e¡-

uL l¡S A¡qjcl p¡b Aj¡¡l Lb¡ quz ®p A¡j¡L hm ®k, A¡j¡cl c¡h£-

c¡Ju¡ …¢m fÐd¡ej¿»£ a¡l i¡oe fÐL¡n L¢lhz 24/02/09 a¡¢lM fÐd¡ej¿»£ 

A¡j¡cl h¡¢oÑL fÉ¡lXl i¡oe H pwœ²¡¿¹ ®L¡e ®O¡oe¡ e¡ ®cu¡u A¡¢j 

f¤el¡u a¡L ¢S‘¡p¡h¡c L¢l, ÕÕLC j¡ee£u fÐd¡ej¿»£ ®a¡ ¢LR¤C hmme 

e¡ÕÕz aMe Eš² XÊ¡Ci¡l hm ®k, ¢X¢S jq¡cu clh¡l qm H hÉ¡f¡l hmh z 

A¡j¡cl c¡h£-c¡Ju¡l jdÉ ¢Rm na i¡N ®lne p¤¢hd¡ Hhw T¥¢L i¡a¡ h¡s¡-

e¡ CaÉ¡¢cz Na 25/02/09 a¡¢lM A¡j¡¡cl h¡vp¢lL clh¡l fÉ¡lX ¢Rmz 

A¡¢j m¡Ce ØVÉ¡ä h¡C ¢Rm¡j z Bj¡l CeQ¡SÑ q¡¢hmc¡l ®j¡x ¢jS¡e¤l 

lqj¡e J a¡l Efl Hj¢V ®S¢pJ e¡uh p¤hc¡l q¡l¦e c¡¢uaÅ ¢Rmz A¡¢j 

25/02/09 a¡¢lM ®i¡l 6.00 O¢VL¡u ®f¡o¡L fl ¢XE¢Va ¢eu¡¢Sa qCz 

A¡¢j hÉ¡l¡L ØVÉ¡ä h¡C b¡L¡ AhÙÛ¡u pL¡m 9.15 ¢j¢eVl ¢LR¤ fl clh¡l 

qml ¢cL …¢m J hÊ¡n g¡u¡ll në öea f¡Cz A¡¢j h¡l¡¾c¡u Hp ¢cM 

XÊ¡Ci¡l e¡uL j¢el H ¢S p¡qhl XÊ¡Ci¡l ¢pf¡q£ q¡¢hh a¡cl N¡s£ ¢eu¡ 

â¦a Hj¢V NÉ¡lS Qm A¡pz A¡¢j aMe pcl cçll ¢iall  l¡Ù¹¡u ¢h¢XA¡l 

°p¢eLcl ®c±s¡ ®c±¢s Lla ®c¢Mz a¡l¡ ¢QvL¡l Ll hm, AÙ» q¡a e¡J z 

fl HÉ¡ð¤m¾pl j¡CL hm ®k, ÕÕk¡l k¡l AÙ» q¡a ¢ee ÕÕ ®hm¡ Ae¤j¡e 1.45 

¢j¢eVl pju Hj¢V L¾VÊ¡m l¦j ®bL e¡uL A¡ë¥m m¢ag j¡CL ®k¡N A¡j¡L 

X¡L Hhw N¡s£ ¢eu¡ L¾VÌ¡m l¦j ®ka hmz A¡¢j Hj¢V L¾VÊ¡m l¦j N¡s£ ¢eu¡ 
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®Nm e¡uL A¡ë¥m m¢ag N¡s£ ¢eu¡ clh¡l qm ®ka hm z B¢j h¢m Ap¤ÙÛ 

zHC hm A¡¢j m¡Ce k¡C Hhw aMe 36 l¡Cgm hÉ¡V¡¢mu¡el 2 °p¢eL j¤M 

m¡m L¡fs ®hyd A¡j¡l ¢cL A¡p Hhw a¡s¡a¡¢s N¡s£ ¢eu¡ clh¡l qm ®ka 

hmzA¡¢j Y¡L¡ ®jVÊ¡-e-1470 ew VÊ¡L ¢eu¡ p¤C¢jw f¤ml f¡n ¢cu¡ clh¡l 

qml  ¢cL k¡Cz k¡Ju¡l fb l¡Ù¹¡u Ju¡ml f¡n ¢h ¢XA¡l °p¢eLclL AÙ» 

¢eu¡ f¢Sne ¢eu¡ cy¡¢su b¡La ¢cMz clh¡l qml L¡R¡L¡¢R l¡Ù¹¡u ®Nm 

HLSe ®S¢pJl m¡n l¡Ù¹¡l c¢re A¡m ®hl¦¢e ®L¡u¡VÑ¡ll p¡je fs b¡La 

®c¢Mz p¡je A¡N¡Cm ¢fÐ¢¾pf¡m Hl h¡p¡l p¡je l¡Ù¹¡l Ešl f¡nÄÑ f¢ÕQj¤M£ 

AhÙÛ¡u ¢X¢S p¡qhl N¡s£l Q¡L¡ f¡wQ¡l J …¢m¢hÜ AhÙÛ¡u ®cMa f¡Cz 

N¡s£l ¢ial XÊ¡Ci¡ll f¡n ®jSl ýj¡ue L¢hll m¡n hp¡ AhÙÛ¡u ®cMa 

f¡Cz ¢X¢S p¡qhl N¡s£ f¡l qu HLV¤ p¡je A¡N¡Cu¡ X¡e ¢cL ®j¡s ¢eu¡ 

cy¡s¡Cz aMe e¡uL p¤hc¡l je¡l”e q¡al Cn¡l¡u clh¡l qml f¢ÕQj ¢c-

Ll ®NV ®ka hmz  aMe e¡uL p¤hc¡l A¢mL ®f¡o¡L  fs¡ AhÙÛ¡u a¡l 

f¡n cy¡s¡e¡ AhÙÛ¡u ®c¢Mz aMe A¡¢j e¡uL p¤hc¡l je¡l”el A¡cnœ²j 

N¡s£ ®jCe ®l¡X ®bL hÉ¡L Ll clh¡l qml p¡je LsC N¡Rl e£Q m¡N¡C 

Hhw ®c¢M ®k, clh¡l qml pwmNÀ f¡nÄÑ M¡¢m S¡uN¡u f¡o¡L fl¡ AhÙÛ¡u 

®pe¡ A¢g pÉ¡ll 15/20¢V m¡n fs A¡Rz clh¡l qml Ešl f¢ÕQj ®L¡Z 

7/8 Se ¢h¢XA¡l °p¢eL j¤M L¡fs hy¡d¡ AhÙÛ¡u cy¡s¡e¡ A¡Rz e¡uh p¤hc¡l 

je¡l”e J e¡uh p¤hc¡l A¡m£l ¢ecÑn  HLSe mÉ¡¾p e¡uLl q¡a AeÉ¡eÉ-

cl AÙ» …¢m Sj¡ ®lM a¡l¡ 7¢V m¡n A¡j¡l N¡s£a E¢Wu ®cuz aMe e¡uh 



 

 

4254 

p¤hc¡l A¢m A¡j¡l N¡s£a EW A¡j¡l f¡nl ¢pV hp Hhw q¡pf¡a¡m ®l¡Xl 

¢cL ®ka hmz ¢LR¤c§l Ap¡l fl Hj¢V ®NV Hp N¡s£ b¡j¡a hm Hhw A¡¢j 

®pM¡e N¡s£ cy¡s Ll¡Cz A¡j¡l N¡s£¢V 13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl 

®L¡e¡u l¡M¡l Lb¡ hm e¡uL p¤hc¡l A¢m N¡s£ ®bL ®ej k¡uz A¡¢j N¡s£¢V  

13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl ®L¡e¡u ®lM hÉ¡l¡L Qm k¡Cz A¡¢j m¡n 

¢eu¡ A¡p¡l fb Hj¢V XÊ¡Ci¡l q¡¢hmc¡l ®p¡m¡uj¡eL HL¢V ¢fLA¡f AÙ» 

q¡a LuL Se °p¢eLL A¡j¡L œ²p Ll clh¡l qml ¢cL ®ka c¢Mz ¢hL¡m 

Ae¤j¡e 3.00 O¢VL¡l pju pcl hÉ¡V¡¢muel Hj¢V XÊ¡Ci¡l ¢pf¡q£ j¢nEl 

lqj¡e Hp, Hj ¢S ¢pf¡q£ A¡lj¡e, ¢pf¡q£ L¡j¡m q¡¢hmc¡l j¢gSL 

Q¡ue¡ l¡Cgm q¡a ¢eu¡ Hj¢V ®pLnel ®ial J Bn f¡n ®O¡s¡ ®gl¡ Ll-

a ®c¢M, I pju Hj¢V NÉ¡lSl j¡W 300/400 Se ¢h¢XA¡l pcpÉ Sj¡ua 

quz ¢X H ¢X a±¢qc HM¡e i¡oe ¢cu¡ 4ew ®NCVl ¢cL Qm k¡uz l¡a 

Ae¤j¡e 10.00 V¡l ¢cL L¾VÌ¡m l¦j ®bL Hj¢V e¡uL A¡ë¥m m¢ag A¡j¡L 

A¡h¡l j¡CL ®k¡N X¡Lz A¡j¡l HLV¤ ®cl£ qm Hj¢V ®pLnel A¡lL 

XÊ¡Ci¡l e¡uL A¡m£ ®q¡pe Hp A¡j¡L a¡s¡a¡¢s N¡s£l L¡R ®ka hmz 

aMe ¢hc¤Év ¢Rm e¡zIM¡e ®L¡e ®m¡L e¡ ®fu L¾VÊ¡m l¦jl ¢cL ®gla 

A¡p¡l SeÉ ¢fRe O¤l ®c¢M 13 ew l¡Cgm hÉ¡V¡¢muel  p¤hc¡l ®jSl S¤h¡-

ul A¡j¡l L¡R A¡pRz ¢a¢e hme ®k,  N¡s£¢V jlQ¤u¡l£l p¡je ¢eu¡ l¡Mz 

A¡¢j N¡s£ ¢eu¡ jlQ¤u¡l£l clS¡l p¡je c¢rZ ¢cL j¤M Ll l¡¢M Hhw m¡C-

e Qm k¡Cz aMe¡ ¢fmM¡e¡l ¢ial ®N¡m¡…¢m QmRz l¡a Ae¤j¡e p¡s 4V¡l 
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¢cL e¡uL XÊ¢Ci¡l A¡m£ ®q¡pe Hp A¡j¡L hm ®k, A¡fe¡l N¡s£ A¡em¡X, 

A¡f¢e N¡s£ ¢eu¡ A¡peÕÕz A¡¢j aMe jlQ¤u¡l£l p¡je k¡C Hhw e¡uL 

A¡m£ ®q¡pe A¡j¡l p¡b k¡uz A¡¢j ®ku ®c¢M A¡j¡l N¡s£l m¡n …¢m 

jlQ¤u¡l£l f¢ÕQj f¡nÄÑ HL¢V NaÑ l¡M¡ quR z A¡j¡l N¡s£a lš² m¡N¡e¡ A¡-

Rz I pju A¡¢j jlQ¤u¡l£ll clS¡l p¡je A¡l¡ 2¢V N¡s£ 1¢V 3 Ve£ VÊ¡L 

Hhw Afl¢V ¢fLA¡f ®cMa f¡Cz VÊ¡Ll XÊ¡Ci¡l e¡uL A¡¢m ®q¡pe, 

¢fLA¡fl XÊ¡Ci¡l ¢Rme¡, 2¢V N¡s£a Ae¤j¡e 20/25 ¢V m¡n ®cMa f¡Cz 

H AhÙÛ¡u A¡¢j A¡j¡l N¡s£ ¢eu¡ Hj¢V NÉ¡lS Qm B¢p z A¡j¡l N¡s£a 

A¡l Hp J CE¢eVl  q¡¢hmc¡l S¡¢Ll  jlQ¤u¡l£l ®NV qa EW Hj¢V ®NV 

Hp ®ej k¡uz A¡¢j N¡s£¢V Hj¢V NÉ¡lS ®lM ®cCz pL¡m Ae¤j¡e 6.00 

V¡l ¢cL A¡¢j X¡š²¡l ®cM¡e¡l SeÉ q¡pf¡a¡m k¡C Hhw pL¡m 9.00V¡l 

¢cL X¡š²¡l ®cM¡Cu¡ q¡pf¡a¡m Ju¡XÑl ¢àa£u am¡u AhÙÛ¡e L¢lz 

26/02/2009 a¡¢lM ¢hL¡m ®hm¡ ¢X H ¢X ®a±¢qcl ¢ecÑn AÙ» pÇf§eÑ Ll¡l 

SeÉ j¡C¢Lw Ll¡ quz ®Lq ®Lq AÙ» Sj¡ ®cuz  AeL AÙ» Sj¡ ®cu e¡Cz 

27/02/2009 a¡¢lM pL¡m Hj A¡C l¦j g¢mw qJu¡l SeÉ j¡C¢Lw Llm 

A¡¢j AeÉcl p¡b A¡¢j q¡¢Sl qCz A¡j¡clL ¢h¢XA¡l pcl cçl b¡L¡l 

¢ecnÑ ¢cm A¡jl¡ ®pM¡e AhÙÛ¡e  L¢lz HC A¡j¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.W. 333 is the confession recording Magistrate of the 

condemner/appellant who deposed that he recorded the same in 

compliance with the provisions of law.  He was cross-examined 

on behalf of the condemner/appellant but no material evidence 

appears that it was obtained under coercion or duress. The 

confession of the condemner/appellant appears corroborative to 

the facts and circumstances of the case. His confessional 
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statement as of carrying of dead bodies by truck from Darbar 

Hall, nearby ‘KoB MvQ’ in front of Darbar to the field of 13 

Battalion where dead bodies were buried together finds support 

from the attending facts and circumstances of the case. The 

confession of the condemner/appellant thus appears voluntary 

and true and it can solely be based in proving the charges 

against the condemner/appellant.    

The learned Deputy Attorney General also submits that 

the confessional statement of the co-accused Naik Md. Ali 

Hossain (C.S. 184) also finds support to the confession of the 

condemner/appellant and attending facts and circumstances of 

the case as of causing disappearing of evidence by the 

condemner/appellant and it finds evidentiary value.  

The learned Deputy Attorney General lastly submits that 

the testimony of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrants any interference. Consequently, he urges to 
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accept the Reference against the condemner/appellant under 

section 302/201/149/ 34 of the Penal Code and dismiss the 

Criminal Appeal and Jail Appeal filed on his behalf. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that admittedly the 

condemner/appellant is not F.I.R named accused and all the 

P.Ws are formal in nature. They did not disclose any 

substantive evidence against the condemner/appellant. The 

confession of the condemner/appellant is neither voluntary nor 

true. The condemner/appellant has explained in his statement 

under Section 342 of the Code of Criminal Procedure how he 

was undergone inhuman physical torture under prolonged 

police custody. It is merely a statement. It does not disclose any 

culpability of the offences as charged for excepting 

disappearance of the dead bodies. Even he did not carry any 

arms during the occurrence. The sentence passed by the court 

below is basically on confession of the condemner/appellant 

without considering it’s nature as involuntary and untrue and 

such sentence can’t sustain in the eye of law and calls for 

necessary interference and as such the Reference as against him 
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is liable to be rejected and the Crl. Appeal/Jail Appeal filed on 

his behalf deserves consideration. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

Prosecution adduced evidence of P.Ws. 1, 333 and 654 

but undeniably, they all are formal witnesses.   

No direct evidence appears as to his complicity to the 

offence. His confession relates to disappearance of evidence but 

having no corroboration by any witness it can’t be consider as 

true. P.W. 654 admits that the condemner/appellant was taken 

on remand and the condemner/appellant also claims that his 

confessional statement was obtained under duress and coercion.  

It is the settled law that the confessional statement must 

be true and voluntary. But, in the instant case, the confessional 

statement of the condemner/appellant appears neither voluntary 

nor true. It can’t be based on for his conviction.  
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In fact, no evidence appears against the 

condemner/appellant to his complicity to the offence as charge 

for.  

Thus, the Reference against the condemner/appellant is 

hereby rejected. 

The Criminal Appeal/ Jail appeal filed on behalf of the 

condemner/appellant is allowed.  

The impugned order of conviction and sentence to the 

condemner/appellant is hereby set aside and he is acquitted 

from charge levelled against him.   

C.S.817 (Abs. C.S.14) Sepoy /74996 Md. Mejbah 

Uddin. 

Trial court charged him for the offences under Sections 

302/382/201/149/34 and convicted under Sections 302/149/34 

of the Penal Code in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.61 Havilder Md. Ashraf Uddin 

 P.w.222 Sepoy Md. Monir Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  
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 P.W.1 is the informant but he is not the eye witness to 

the occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the condemner 

did not appear in the F.I.R.   

P.W. 61 deposed that on 24.02.2009 while he was 

returning from ‘UvÆy †kv’ at about 9 P.M. and reached at gate No. 

5, he came to see Rafiqul, Sepoy Mijanur Rahman, Sepoy 

Selim Reza, Sepoy Mehedi Hasan, Rezaul Karim, Ayub, Atikur 

Rahman, Sadullah, Kamrul, the condemner Meshba Uddin, 

Selim and some others of 44 Battalion to come at gate No. 5 

from outside. On quarry Mijanur Rahman disclosed that they 

went to the residence of Jakaria for the purpose of 

implementing their demands.  

In cross-examination by the State Defence Lawyer on 

behalf of the condemner he stated that the door and window 

were opened of the record room in which he took shelter. He 

denied the suggestion that there was wall beside the room and 

that he did not see the condemner.  

P.W.222 deposed that on 25.02.2009 he was sending 

cookeries to Decorator. At morning he came to hear terrible 
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firing and thus took shelter in the store. At evening when he 

came out at veranda, he came to see the condemner 74976 

Sepoy Mesbah, 43341 Habilder Sayeed, 72174 Sepoy Jamal 

with arms and to move around. He further took shelter in the 

store and remained there for the night on 26.02.2009 at 5.00 

A.M. he left Peelkhana.  

On behalf of the condemner State Defence Lawyer 

adopted the previous cross-examination of the witness, who 

stated in his cross-examination that he stated that B and E 

company were at different buildings.  There was no store in B 

company. B company hailed from 36 Battalion. He denied the 

suggestion that he was the store man of B company of 36 

Battalion. The key of the store was with him. They, 3 store men 

were there in the store room. They did not take shelter with him 

in the store room. He can’t say where other persons went away.  

He remained in the store till 4 P.M. During this time he did not 

receive any order from the authority. He denied the suggestion 

that he remained in the store for the whole day and night.  He 

heard miking in Peelkhana. He came out in civil dress. He saw 

police/RAB on the road. He did not tell them anything. He 
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denied the suggestion that he did not see anything since he hid 

himself in the store and that he deposed falsely.     

P.W.654 is the investigating officer, a formal witness. 

In cross-examination on behalf of the appellant by the 

State Defence Lawyer, he stated that P.W.61 referred the name 

of the appellant in his 161 statement but did not refer the badge 

No. He denied the suggestion that the appellant and the 

witnesses hailed from different Battalions and that he 

implicated the appellant wrongly instead of real offender 

without proper investigation.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner in order to 

attain the common intention of uprooting the army officers, as 

P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ and P.W. 

575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl c¡h£ c¡Ju¡ 

®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and afterwards having 

assembled unlawfully with the sound ‘S¡N¡’ in furtherance of the 

common object of uprooting the army officers from BDR, as P. 

W. 277 deposed as he heard to say the rebellions ‘BDR H B¢jÑ 
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A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e ®j−l ®gm¡ q−h’ took up 

arms by way of plundering kote and magazine and actively 

participated to the occurrence causing death of 74 persons 

including 57 army officers and other atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 61 and 222 are eye witnesses to the 

occurrence.  P.W. 61 saw the condemner to come towards gate 

No. 5 along with the co-conspirators from the residence of 

Zakaria where they met on discussion for implementing their 

demands. The complicity of the condemner arises to conspiracy 

from his testimony. P.W. 222 saw the condemner to move with 

arms along with other armed rebellions.  

The learned Deputy Attorney General lastly submits that 

the testimonies of P.Ws. are consistent, corroborative to his 

active participation to the occurrence in committing death of 74 

persons including 57 army officers in Peelkhana and trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. Consequently, he urges to 
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accept the Reference against the condemner/appellant under 

section 120B/302/149 of the Penal Code.  

 Mr. Md. Aminul Islam, the learned State Defence 

Lawyer appearing with Mrs. Hasna Begum for the condemner 

submits that the testimony of P.W. 61 is vague, unspecified and 

unreliable. His evidence relating to conspiracy of the BDR 

personnel does not bear any substance. It was the saying of 

Mizanur, not of the condemner, that they went to the residence 

of Zakaria for implementing their demands. Further it has no 

corroboration by any other witness. P.W. 61 did not identify the 

condemner with his Battalion/Regiment No. He is a witness of 

supplementary C.S. He admitted in cross-examination on behalf 

of Selim Reza and another that he deposed before I.O. on 

26.02.2011. His belated disclosure of the occurrence can’t be 

relied upon. Apparently, he appears as a tutored witness. Trial 

court thus did not charge him for the offence under Section 

120B and awarded him any sentence finding him guilty of the 

aforesaid offence.  

The evidence of 222 also appears doubtful. Admittedly, 

he took shelter in the store room. In the horrific situation as it 
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appears from the facts, circumstances and evidence on record 

he coming out from safe place to veranda and to identify the 

condemner with arms and to make firing inspires no 

confidence. Had he observed the above occurrence he would 

disclose it to police or RAB or to the authority immediately 

after the occurrence. Admittedly, he did not disclose it 

immediately after the occurrence. It is also admitted that other 

three store keepers were present there, but none comes to 

corroborate his above testimony. His solitary evidence lacks 

credibility of the condemner to any offence and as such the 

Reference as against him is liable to be rejected.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Prosecution adduced direct evidence of P.Ws 61 and 222 

in support of the charges against the condemner/appellant.  

P.W. 61 deposed-  

‘24-2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U 

G‡m †`L‡Z cvB 44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  

mv ỳj−¨v, Kvgi“j, †gRevn DwÏb, †mwjg mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U 
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Avm‡Z †`wL evwni n‡Z| Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex 

`vIqv Av`v‡qi Rb¨ RvKvwiqvi evmvq wM‡qwQjvg|’ 

P.W. 222 deposed-  

‘¢h−Lm 4 V¡l ¢c−L h¡l¡¾c¡u ®hl q−m 74976 ¢pf¡q£ ®jSh¡q, 43341 

q¡¢hmc¡l p¡Cc, 72147 ¢pf¡q£ S¡j¡m−L AÙ»pq ®O¡l¡−gl¡ Ll−a ®c¢Mz’ 

The testimony of P. W. 61 relates to conspiracy. His 

statement finds no corroboration by any other witness. Trial 

court did not charge him accordingly.   

The identification of the condemner/appellant by P.W. 222 

appears not proper. He refers his regiment No. as 74976 but the 

regiment No. of the condemner/appellant is 74996.  In view of the 

above facts evidence against the condemner appears unworthy of 

credit.    

In fact, no tangible, reliable, credible evidence appears 

against the condemner to his complicity to the offence as charge for.  

Thus, the Reference against the condemner is hereby rejected. 

The impugned order of conviction and sentence to the 

condemner is hereby set aside and he is acquitted from charge 

levelled against him.   
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Criminal Appeals and Jail Appeals in respect of  

convict-appellants mentioned hereunder are allowed in 

part. Accordingly, the  conviction is modified  under 

Sections 302/149/34 of the Penal Code and the  sentence 

Under Sections 382/148/448 of the Penal Code is set aside as 

it relates appellants concerned and Sentence of life imposed 

upon them by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years so far as it relates to the convict-appellants, 

namely as under: 

C.S. Accused No.43 Sepoy/69787 Sree Chandra Nath. 

Trial court charged the appellant under Sections 

302/149/34 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.33 Major Reazul Karim 

 P.W.357 Sahadat Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

– Sepoy/78286 Raihan Chowdhur (C.S. A.46) 

 Habilder Md. Shahjahan Matabbar (C.S. A. 49) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 33 is Lt. Col. Md. Reazul Karim. He deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door he came 

to see 20/25 BDR personnel. Their movement being suspected 

he stepped forward and challenged them and asked quarter 

guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡−ll 
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h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡−L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of koth to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms ammunition therefrom. At that time Habilder 

Shahjahan was the guard commander. BDR personnel invited 

all other BDR persons to take out arms and ammunitions from 

Magazine and kote ‘AÙ» ¢e−u jÉ¡N¡wS−e k¡J, …¢m e¡Jz’ Among the 

BDR personnel he could identify Sepoy Salim Reza, Sepoy 

Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy Rafiqul, R.P. 

Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and Sepoy Habib. 

Sajjad was of 13 Battalion, Iqbal of 24 Battalion, R.P. Rezaul of 

Sadar Battalion and all others were of 44 Battalion. Habilder 

Shahjahan, Naik Kamruzzaman, Sepoy Masum, Sepoy 

Hafizurr, Sepoy Goutam, the appellant Sepoy Chandranath, 

Sepoy Anowar, Sepoy Raihan, Sepoy Sarif all were of 24 
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Battalion and on duty at quarterguard. They did not prevent the 

BDR personnel in taking away arms therefrom and also did not 

come forward to save him. Rather they extended their all 

cooperation for looting arms by delivering keys in the hand of 

the rebellions. .......................................................... 

In cross-examination on behalf of the appellant Chandra 

Nath, he stated that he joined in Peelkhana on 31.01.2009 and 

on that day he joined in EME Section. On the night following 

the day 24.02.2009 Maj. Rafiq was on duty at central quarter 

guard. He cannot say who was on duty at day time on 

24.02.2009. He had paper that he was on duty at quarter guard 

at about 9.00 A.M on 25.02.2009. He was taken in the room of 

duty officer. Customary, when DG and DDG take pass over in 

front of the quarter-guard, the guards on duty salute them. At 

8.50 A.M. he was in the room. He cannot say whether DG and 

DDG passed over the way. He was left on the cot being folded 

his hands and legs together and kept under lock and key. No 

BDR personnel were with him. He denied the suggestion that 

since he was confined in the room under lock and key he could 

not see any BDR personnel at outside. He denied the suggestion 
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that if he could identify them earlier he called them by name. 

Before 25.02.2009 he did not serve with them. He denied the 

suggestion that since they were not known to him he could not 

refer their number. He cannot say whether any material has 

been seized by which his hands and legs were folded. He denied 

the suggestion that he was not on duty at quarter guard on 

25.02.2009. He denied the suggestion that he deposed falsely as 

being tutored. 

P.W.357 Sahadat Hossain, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

18.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 598 and his 

signature 598/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5(five) days. He 

denied the suggestion that he was taken in the office of RAB 

and that the appellant did not make any confession. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant he  stated 

that P.W.33 deposed of Sepoy Safiqul  and Ripon. He recorded 

the statement of Safiq 27.04.2009 and that of Ripon on 

05.05.2009. Chandra Nath and Safiq were on duty on 

25.02.2009. Ripon did not depose of Chandra Nath. He was on 

duty at 9.15 A.M. Safiq and Ripon did not depose that the 

appellant was helping with key. Maj. Riaz deposed that he saw 

the rebellions at 8.15 A.M. He denied the suggestion that the 

statement of Maj. Riaz is tutored and on his false evidence he 

implicated the appellant.  

The confession of the appellant Sree Chandra Nath 

(C.S.43), runs as under- 

“Avwg 24 e¨vUvwjq‡bi Aaxb †KvqvU©vi MvW© wnmv‡e wbqwgZ wWDwU 

KiZvg| mKvj 07.00 NwUKv †_‡K mKvj 09.00 NwUKv ch©š— wWDwU 

KiZvg| h_v wbq‡g 25/2/09 Zvs Avwg mKvj 07.00 NwUKv †_‡K 

09.00 NwUKv ch©š— wWDwU Kwi| wWDwU †k‡l †KvqvU©vi Mv‡W©i DËi 

cv‡k wekªvg wbB| Abygvb 9.30 wgt w`‡K Avwg BDR `ievi n‡j ¸wji 

kã ïwb| m‡½u m‡½u †KvqvU©vi Mv‡W© hviv ZLb wWDwU‡Z wQj Zv‡`i‡K 

KwZcq †cvkvK cov BDR G‡m AvUKvq Ges NUbv ‡`‡L Avwg †`Š‡o 

24 e¨vUvwjq‡bi wmMbvj i“‡g wM‡q Zv‡`i NUbvi K_v e‡j Avgv‡`i 
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BDwbU jvB‡b Avwm| Abygvb mKvj 12 Uvi w`‡K 10/12 Rb gy‡Lvkciv 

BDR iv¯—v w`‡q †`Š‡o hvIqvi mgq e‡j †h mK‡j A ¿̄ bvI| bv wb‡q 

†g‡i †dj‡ev| ZLb Avwg †K› ª̀xq ‡KvZ n‡Z A ¿̄ ¸wj wb‡j jvB‡bi 

wcQ‡b e‡m _vwK| mgq mgq Avwg †g‡m LvIqv `vIqv Kwi Ges A ¿̄ 

nv‡Z e‡m _vwK| 26/2/09 Zvs mvaviY ¶gvi K_v ï‡b weKvj 4.00 Uvi 

w`‡K †ei n‡q hvq| bexbMi mvfv‡i Avwg i¨v‡ei nv‡Z †MÖdZvi nB|” 

The confessional statement of co-accused Sepoy/78286 

Raihan Chowdhury (C.S. 46) runs as under- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 

¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 
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fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l 

jÉ¡X¡j J h¡µQ¡ L¡µQ¡−cl f¡q¡l¡ ¢c−u¢R Lj¡ä¡−ll ¢e−cÑ−nz B¢j e¡−uL 

L¡jl¦  J q¡¢hmc¡l n¡qS¡q¡e j¡a¥îl−L a¡m¡ ®i−‰ ®hl L−l¢Rz 

Aafxfl H−L H−L 70/80 Se pÉ¡l J jÉ¡X¡j−cl ®kM¡−e H−e BDR 

SJu¡el¡ Sj¡ L−lz B¢j a¡−cl j−dÉ ®mx L−ZÑm B¢pg Bx lEg, ®jSl 

¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡−ml CEO (L−ZÑm fcjkÑ¡c¡l) ®L 

¢Q−e¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» 

Sj¡ ¢c−u ®XCl£ g¡−jÑ Hl fÐ¡Q£l Vf¢L−u f¡¢m−u k¡Cz B¢j fÐ¡Q£−ll 
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L¡−R ®k−u BDR Hl ®f¡o¡L −g−m Civil Dress H  f¡¢m−u k¡Cz HC 

Bj¡l hš²hÉz ” 

The confessional statement of co-accused Habilder Md. 

Shahjahan Matabbar (C.S. 49) runs as under- 

“Na 12/6/82 p¡−m ¢pf¡q£ f−c i¢aÑ qC ¢h¢X Bl Hz 2005 p¡−m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz 2007 p¡−m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡−N i¡s¡ h¡p¡u b¡La¡j Af¡−lne X¡m i¡−al ¢XE¢V 

L¢lz 1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz 8.10 V¡l pju ¢X¢S pÉ¡l p¡j−e ¢c−u k¡Ju¡l pju p¡m¡j ®cCz 

¢a¢e k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢e−u ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦−j 

®lø ®euz ®jSl p¡−qh ®S¢pJ ®j−p ¢hnÐ¡j L−lz Q¡¢h Bj¡l L¡−R b¡−Lz 

Bj¡−cl L¡−R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦−j ¢ia−l h¡−„ a¡m¡ j¡l¡z pL¡m 

Ae¤j¡e 9.30 V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ 

AhÙÛ¡u ®L¡u¡VÑ¡l N¡−XÑl ¢ae¢cL ®b−L H−p Y¤−L f−s ¢fR−e b¡L¡ ¢pf¡q£ 

A¡−e¡u¡l−L BV¢L−u p¡j−e H−p ¢pf¡q£ nl£g J l¡uq¡e−L d−l ®g−mz 
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a¡−cl L−uLSe ®S¢pJ l¦−j Y¤−L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®g−m 

L−uLSe Bj¡−L gÓ¡N ¢c−u ®hy−d ®g−mz Bj¡−L X¡C¢ew q−m ¢eu¡ k¡uz 

®L¡−al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V L−lz e¡−uL L¡jl¦‹¡j¡e Bj¡l p¡−b 

X¡C¢ew l¦−j h¡¢du¡ l¡−Mz Ae¤j¡e 1/1
1
2  O¾V¡ fl ¢pf¡q£ l¡uq¡e ®j−pl 

l¦−jl a¡m¡ ®i−‰ Bj¡−L J L¡jl¦‹¡j¡e−L EÜ¡l L−lz h¡de M¤¢mu¡−cu 

Bjl¡ N¡XÑl¦j ®b−L AÙ» ®eCz Bj¡l AÙ»¢V B¢j Ae¤j¡e 11.45 O¢VL¡u 

¢e−u °p¢eL m¡C−e AhÙÛ¡e ®eCz 26/02/09 a¡¢lM Ae¤j¡e 10.30 V¡l 

¢c−L −L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ −cC Hhw °p¢eL m¡C−e Q−m k¡Cz ¢hL¡m 

3.30 O¢VL¡l pju ®XCl£ g¡−jÑl f¡n¢c−u Ju¡m Vf¢L−u f¡¢m−u Bj¡l 

h¡p¡u k¡Cz ®O¡oZ¡ ö−e 1/3/09 a¡¢lM ¢l−f¡VÑ L¢l Hhw 3/3/09 a¡¢lM 

¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz 11/4/09 a¡¢lM f¤¢mn lÉ¡h Bj¡−L 

®NËga¡l L−l Hhw 11/4/09 a¡¢lM ®L¡−VÑ EfÙÛ¡fe L−lz HC Bj¡l 

Sh¡eh¢¾cz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that prosecution cited 

only solitary witness P.W. 33 against the appellant but his 

evidence appears unreliable, unworthy of credit and so meagre 

that it can’t justify the impugned conviction and sentence. He 

submits that admittedly the appellant was on duty at Quarter 

guard on 25th Feb, 2009 from 7 A.M to 9 A.M under the 
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supervision of P.W. 33 who himself admitted in his cross-

examination on behalf of Raihan Chawdhury (C.S. 46) that 

usually duty changed 5/10 minutes ahead ‘ me mgq 5/10 wgwbU 

Av‡M shifting duty ey‡S †bq ’ So, the testimony of P.W. 33 that the 

rebellions took away arms plundering kote in presence of the 

appellant and the appellant ‘A¯ÎvMvi jy‡V evav †`B bvB Ges A¤ÎvMv‡ii 

Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i’ finds no basis.  

Mr. Islam in course of his argument draws our attention 

to P.W. 453 who was also on duty as guard at the relevant time 

and hour and his evidence ‘`iRv †fs‡M A¯Î wb‡q hvq’ appears 

contradictory with the evidence of P.W. 33 rather it belies his 

testimony that the appellant ‘Pvwe w`‡q mnvqZv K‡i’ More so, P.W. 

453 himself did not make any allegation against the appellant. 

Mr. Islam further submits that the confession of the 

convict-appellant is neither voluntary nor true and it bears no 

evidentiary value. As per admission of recording Magistrate 

P.W.357 he was taken on remand for 5(five) days and put under 

inhuman torture as he claimed in his statement under Section 

342 of the Code of Criminal Procedure.  
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 Mr. Islam also adds that Habilder Sahajahan Matabbar 

(C.S. 49) and Raihan Chawdhury (C.S. 46) admitted in their 

statement under Section 164 of the Code of Criminal Procedure 

that the rebellions plundered away arms from kote after 

breaking its door. No evidence appears that he himself took 

away arms by plundering kote and magazine.  

 Mr. Islam also submits that the confessional statements 

of Raihan Chawdhury (C.S. A. 46) and Habilder Mohammad 

Sahajahan Matabbar (C.S.A 49) having not been corroborated 

by any independent witness it can’t be considered as evidence.       

Mr. Islam lastly submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the condemner/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities.  

The learned Deputy Attorney General further submits 

that admittedly P.W.33 is the eye witness to the occurrence 

being on duly at Quarter-guard on that auspicious day 25th Feb, 

2009 and the appellant was also guard thereat with others. He 

deposed that the Appellant and other co-guards-‘AÙ»¡N¡l m¤−V h¡d¡ 

®cu e¡C Hhw AÙ»¡N¡−l Q¡¢h ¢h−â¡q£−cl q¡−a ¢c−u pq¡ua¡ L−lz’ He was 

cross-examined on behalf of the appellant but his testimony 

remains unshaken, untainted and unembellished. The 

confession of the appellant appears inculpatory in nature and it 

finds corroboration with the statement of P.W.33. No evidence 

appears that his confession was obtained under coercion, thereat 
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or undue influence. Confession recording Magistrate, P.W. 357 

duly certified to it’s voluntariness. Admittedly he was on duly 

at quarter guard under the supervision of P.W. 33 who was 

confined at his presence and did not take any effort to prevent 

the rebellions from taking away arms therefrom. The solitary 

evidence of P.W. 33, in view of section 134 of Evidence Act, 

together with his confession bears credibility and trustworthy. 

The confession of the co-accused also fins corroboration by the 

prosecutor as well as circumstantial evidence. From the 

evidence on record it is apparent that he had allegiance to the 

activities of the rebellions and later on by taking arms he 

participated in the rebellion. Trial Court considering the above 

evidence on record rightly found the appellant guilty of the 

offences as charged for and accordingly passed the impugned 

order of conviction and sentence and it does not warrant any 

interference. Consequently Cr. Appeal filed on behalf of the 

Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The convict/appellant Sepoy Sree Chandronath stated in 

his confessional statement– 

‘h_v wbq‡g 25/2/09 Zvs Avwg mKvj 07.00 NwUKv †_‡K 09.00 NwUKv 

ch©š— wWDwU Kwi| wWDwU †k‡l †KvqvU©vi Mv‡W©i DËi cv‡k wekªvg wbB| Abygvb 

9.30 wgt w`‡K Avwg BDR `ievi n‡j ¸wji kã ïwb| m‡½u m‡½u †KvqvU©vi Mv‡W© 
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hviv ZLb wWDwU‡Z wQj Zv‡`i‡K KwZcq †cvkvK cov BDR G‡m AvUKvq Ges 

NUbv ‡`‡L Avwg †`Š‡o 24 e¨vUvwjq‡bi wmMbvj i“‡g wM‡q Zv‡`i NUbvi K_v 

e‡j Avgv‡`i BDwbU jvB‡b Avwm| Abygvb mKvj 12 Uvi w`‡K 10/12 Rb 

gy‡Lvkciv BDR iv¯—v w`‡q †`Š‡o hvIqvi mgq e‡j †h mK‡j A ¿̄ bvI| bv 

wb‡q †g‡i †dj‡ev| ZLb Avwg †K› ª̀xq ‡KvZ n‡Z A ¿̄ ¸wj wb‡j jvB‡bi wcQ‡b 

e‡m _vwK| mgq mgq Avwg †g‡m LvIqv `vIqv Kwi Ges A ¿̄ nv‡Z e‡m _vwK|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

 Prosecution witness referred above saw him with arms 

and participating to the occurrence.  

Co-accused Sepoy Raihan Chawdhury stated in his 

confessional statement-  

‘25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  n¢lL 

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 
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öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 

¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z’ 

Co-accused Habilder Md. Shahjahan Matabbar (C.S. 49) 

stated in his confessional statement-  
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 “1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 33 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed-  

‘A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q 

A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi 

mvnRvnvb|............................... A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi 

kvnRvnvb bv‡qK Kvgi“¾vgvb wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, 
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wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 24 

e¨vUvwjq‡bi m`m¨ Giv mK‡jB †KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i 

A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m 

bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q 

mnvqZv K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 
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learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.44 Sepoy/71342 Md. Altab Hossain.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.27 Major Rowshanul Firoz 

 P.W.335 Dilara Alo Chandona, Magistrate 

 P.W.554 Mohammad Alom and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.27 Major Rowshanul Firoz deposed that he attended 

Darber at 8.50 A.M. Darber started at 9.00 A.M. While D.G. 

was delivering speech Sepoy Moyeen came up on the stage 

with arms. He heard a firing sound. All stood up. He further 

heard 5/6 rounds firing. BDR personnel left Darbar by breaking 

doors and windows. At one time he also came out from Darber 

through west door and there he came to see DAD Nasir to make 

direction to the BDR personnel. While crossing road he also 

came to see some BDR personnel to make firing and moving 

towards Darber. Among them he identified Sepoy Atowar along 

with Sepoy Habib,  Sepoy Muhit, Sepoy Jashim Mollik and the 

Appellant Sepoy Altab, all of 44 Battalion.  

In cross-examination on behalf of the Appellant, he 

stated that on 25.02.2009 he had his meeting in Commerce 

Ministry. He was attached with BDR Sadar Sector in 2007. He 

was entrusted to inform the authority as to price of the 
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commodities. In the month of June, 2007 he also entrusted with 

the intelligence affairs. He denied the suggestion that he had his 

duty to collect detective information and that he was aware of 

all information’s. He was not aware of leaftet of 21.09.2009. He 

can’t say whether the rebellions placed any demand before the 

Minister and M.Ps. He had no duty to control the cash of 

‘WvjfvZ Kg©m~PxÕ among the BDR personnel. He left Peelkhana at 

about 10 A.M. The meeting in commerce Ministry was 

scheduled to be held at 11 A.M. He did not attend the meeting. 

On 25.02.2009 he had mobile with him. I.O did not seize his 

mobile. ................. 

 P.W.335 Dilara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the Appellant on 

17.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 545 and her 

signature 545/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that Altab hailed from Kurigram. He denied the 

suggestion that the Appellant did not make any confession and 
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that he did not follow the provision of law in recording the 

statement of the Appellant and that the Appellant did not make 

confession voluntarily.  

P.W.554 Major Md. Alom deposed that he had his 

posting in Dhaka CMH. On 03.03.2009 he screen tested of 

Sepoy/43715 Md. Kamal Uddin, the Appellant Sepoy 71342 

Altaf Hossain, 75807 Abu Taher, 72497 A. Gofran, 76807 

Rabiul Islam and 46432 Mokter Hossain. They admitted that 

they sustained injury for the cause of using arms on 25-26th 

Feb, 2009. He identified the report exhibit 1019 series and his 

signature 1019/1 series.  

 In cross-examination on behalf of the Appellant, he 

stated that the report does not contain any admission of the 

Appellant. He denied the suggestion that the accused did not 

admit of carrying arms. The age of injury was 5/6 days and it 

was simple in nature. The report bears his signature but it does 

not bear the signature of the Appellant. There was no order of 

the Court for screening test, but he did it at the instruction of 

the investigation officer.  He submitted the report to the I.O. He 
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denied the suggestion that he made the report collusively at the 

instance of the prosecution and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.554 did not depose before him. In exhibit 1019 

there is no reference of any doctor who sent him. P.W.554 was 

a doctor of CHM. He denied the suggestion that exhibit 1019 

was created collusively. The Appellant was arrested on 

16.03.2009 and taken on remand for 10 days at two times. His 

confession was recorded on 13.07.2009. He denied the 

suggestion that he was put under torture.   

The confession of the Appellant Sepoy Md. Altab 

Hossain (C.S.A.44), runs as under- 

“Avwg 2004 mv‡j KzwoMÖvg †Rjvq BDR Gi wmcvnx wR wW c‡` 

†hvM`vb Kwi| †Uªwbs †kl K‡i 3/1/05 ZvwiL m`i `dZ‡i 44 ivB‡dj 

e¨vUvwjq‡b ‡hvM`vb Kwi| Avwg mvaviY wWDwU‡Z wb‡qvwRZ wQjvg| MZ 

24/2/09 Zvwi‡L wcjLvbvq BDR mßvn Dcj‡¶¨ cÖavbgwš¿ Av‡mb| H 

w`b Avwg cwi”QbœZvi Kv‡R wb‡qvwRZ wQjvg| 25/2/09 ZvwiL mKvj 

Abygvb 6Uv †_‡K 8Uv ch©šÍ Avwg `ievi n‡j †dwUK wWDwU K‡iwQjvg| 

wWDwU †kl K‡i e¨viv‡K Avwm| I Í̄v` nvwe: iv¾vK I nvwe: Rwni 
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Avgv‡`i‡K e‡j †h `ievi †kl n‡j `iev‡ii wfZ‡i mvRv‡bv wKQz 

wRwbmcÎ µxov‡evW© gv‡V Avb‡Z n‡e| Avgiv †Kw›U‡b wM‡q bv Í̄v LvIqv 

†kl K‡i Abygvb 9.15 wgwb‡Ui w`‡K `ievi n‡ji w`‡K hvIqvi mgq 

†K› ª̀xq SME Awd‡mi mvg‡b dvqv‡ii kã ïb‡Z cvB Ges ‡jvKRb‡K 

Qz‡U †ei n‡q Avm‡Z †`wL| AvwgI wKQz eyS‡Z bv †c‡i e¨v‡i‡Ki w`‡K 

Qz‡U Avwm| wKQz¶b ci gy‡Lvkavix wKQz ˆmwbK e¨viv‡Ki mvg‡b G‡m 

I‡cb dvqvi K‡i Ges A ¿̄ nv‡Z wb‡Z e‡j| A ¿̄ nv‡Z bv wb‡j ¸wj K‡i 

†g‡i †djvi ûgwK †`q| gvB‡K AveviI A ¿̄ nv‡Z †bqvi ûgwK ï‡b Avwg 

fq †c‡q hvB| Avwg A ¿̄ wbe wK †be bv GB wØavq c‡o 2/3 evi e¨vivK 

I †KvZ Avc WvDb Kwi| me‡k‡l Ab¨iv †Rvi K‡i Avgv‡K †Kv‡Z wb‡q 

hvq| ZLb †ejv 11.00 Uv n‡e| Avwg †KvZ †_‡K 1wU ivB‡dj I 39 

ivDÛ ¸wj †bB| ¸wj I A ¿̄ wb‡q Avwg 44 e¨vUvwjqb e¨viv‡Ki wcQ‡b 

†Ljvi gv‡Vi cv‡k †QvU †QvU AvgMv‡Qi evMv‡b Avwg e‡m _vwK| ILv‡b 

N›UvLv‡bK _vKvi ci BDwb‡Ui cv‡k gmwR‡` Xz‡K _vwK| ivZ ch©šÍ 

gmwR‡` _vwK| Gici †g‡m wM‡q Lvbv LvB| AveviI gmwR‡` G‡m mviv 

ivZ KvUvB| 26/2/09 ZvwiL mKv‡j Avevi †g‡m wM‡q bv Í̄v LvB| Gici 

Avwg Avevi gmwR‡` P‡j Avwm| ỳcyi ch©šÍ gmwR‡` _vKvi ci gvB‡K 

cÖavbgwš¿i bv‡g A ¿̄ Rgv †`qvi K_v ej‡j Avwg gmwR` †_‡K †ei n‡q 

†Kv‡Z wM‡q A ¿̄ I ¸wj Rgv †`B| Gici e¨viv‡K P‡j Avwm| we‡K‡ji 

w`‡K †`wL e¨viv‡K †KD bvB mevB cvwj‡q †M‡Q| Avm‡ii Avhv‡bi Av‡M 
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Avwg jyw½ I ‡MwÄ civ Ae ’̄v †WBix dv‡g©i cv‡ki Iqvj UcwK‡q cvwj‡q 

hvB| GjvKvi GK fvB Kgjvcyi _v‡K| Zvi evmvq wM‡q _vwK|  Gici 

miKvwi †Nvlbv ï‡b †hvM`vb Kwi| GB Avgvi e³e¨| ” 

Mrs. Fahima Barrin, the learned Advocate appearing on 

behalf of the appellant submits that all the P.Ws. excepting 

P.W. 27 referred above are formal witnesses. P.W.27 claims to 

identify the appellant along with other rebellions moving 

towards Darbar on firing at the point of crossing road to the 

west of Darbar just coming out from Darbar. He identified the 

appellant as of 44 battalion but could not refer his Regiment 

No. P.W.654, the investigation officer also admitted in his 

cross-examination that P.W.27 did not refer the Regiment No. 

of the Appellant. In cross-examination he frankly admitted that 

he did not join in 44 battalion and as such he had no occasion to 

identify him. Even he did not identify the appellant in dock. 

P.W.654, the investigation office admitted in his cross-

examination that P.W.27 did not depose before him when and 

where he saw the appellant. Thus his claim of seeing the 

appellant to move towards Darbar on firing just coming out 

from Darbar on the road to the west of Darbar is embellishment 
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of his earlier statement.  His above evidence lacks credibility. 

P.W 554 is the screen testing doctor and P.W. 335 is the 

confession recording Magistrate. Their evidence, in fact, does 

not bear any substance. The testimony of P.W 554 to the 

admission of the Appellant of carrying arms during occurrence 

is inadmissible in law in view of Section 60 of Evidence Act. 

He admitted in his cross-examination that he did it at the 

instruction of the I.O. and there was no order of the court. The 

report does not bear the admission of the Appellant or his 

signature. The confession of the Appellant is exculpatory in 

nature. It finds no corroboration by any witness. Admittedly he 

was taken on remand for 10 (ten) days. It is obvious that it was 

obtained under coercion. Confession recording Magistrate also 

did not certify to it’s voluntariness properly. It is neither 

voluntary nor true. It can’t be used as evidence against the 

Appellant. In fact, it is a case of no evidence. 

 Mrs. Barrin further submits that trial court having failed 

to assess and weigh the evidence on record erroneously found 

the Appellant guilty of the offences and sentenced him 
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arbitrarily and it warrants necessary interference. Consequently, 

the Cr. Appeal filed on behalf of the Appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 27 was attached with 44 Battalion as he admitted in 

his cross-examination ’44 e¨vUvwjq‡b Avgv‡K Bb‡Uwj‡R›U Awdmvi wnmve 
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mshy³ Awdmv‡ii `vwq‡Z¡ envj ivL nqÕ and the Appellant also hailed 

from 44 Battalion. P.W. 27 is an eye witness to the occurrence 

and he saw the Appellant with arms and to move towards 

Darbar making fire ‘AvjZvd A ¿̄mn `ievi n‡ji w`‡K ¸wj Ki‡Q †`wLÕ. 

He was thoroughly cross-examined, but his testimony remains 

unshaken, untainted and unembellished. His evidence bears 

substance as to his implication to the offence in forming 

unlawful assembly, active participation to the rebellion by 

taking arms and moving towards Darbar with firing. P.W. 554 

submitted screen testing report exhibit-1019 on Medical 

examination of the Appellant. The report is corroborative to the 

evidence of P.W. 27 as of using arms at the time occurrence. 

The confession of the Appellant also appears inculpatory and 

finds corroboration to the prosecution evidence as of taking 

arms. P.W.335, the confession recording Magistrate duly 

certified his confession as made voluntarily. Although he was 

taken on remand for 10(ten) days but no evidence appears to 

obtain it under coercion or undue influence. The confession of 

the appellant being voluntary and true it bears evidentiary value 

and it can solely be based on.  
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The learned Deputy Attorney General also submits that 

trial Court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference.               

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  



 

 

4302 

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The Appellant Sepoy Md. Altab Hossain (C.S.A.44), 

stated in his confessional statement- 
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“25/2/09 ZvwiL mKvj Abygvb 6Uv †_‡K 8Uv ch©šÍ Avwg `ievi n‡j 

†dwUK wWDwU K‡iwQjvg| wWDwU †kl K‡i e¨viv‡K Avwm| I Í̄v` nvwe: 

iv¾vK I nvwe: Rwni Avgv‡`i‡K e‡j †h `ievi †kl n‡j `iev‡ii 

wfZ‡i mvRv‡bv wKQz wRwbmcÎ µxov‡evW© gv‡V Avb‡Z n‡e| Avgiv 

†Kw›U‡b wM‡q bv Í̄v LvIqv †kl K‡i Abygvb 9.15 wgwb‡Ui w`‡K `ievi 

n‡ji w`‡K hvIqvi mgq †K› ª̀xq SME Awd‡mi mvg‡b dvqv‡ii kã 

ïb‡Z cvB Ges ‡jvKRb‡K Qz‡U †ei n‡q Avm‡Z †`wL| AvwgI wKQz 

eyS‡Z bv †c‡i e¨v‡i‡Ki w`‡K Qz‡U Avwm| wKQz¶b ci gy‡Lvkavix wKQz 

ˆmwbK e¨viv‡Ki mvg‡b G‡m I‡cb dvqvi K‡i Ges A ¿̄ nv‡Z wb‡Z 

e‡j| A ¿̄ nv‡Z bv wb‡j ¸wj K‡i †g‡i †djvi ûgwK †`q| gvB‡K 

AveviI A ¿̄ nv‡Z †bqvi ûgwK ï‡b Avwg fq †c‡q hvB| Avwg A ¿̄ wbe 

wK †be bv GB wØavq c‡o 2/3 evi e¨vivK I †KvZ Avc WvDb Kwi| 

me‡k‡l Ab¨iv †Rvi K‡i Avgv‡K †Kv‡Z wb‡q hvq| ZLb †ejv 11.00 Uv 

n‡e| Avwg †KvZ †_‡K 1wU ivB‡dj I 39 ivDÛ ¸wj †bB| ¸wj I A ¿̄ 

wb‡q Avwg 44 e¨vUvwjqb e¨viv‡Ki wcQ‡b †Ljvi gv‡Vi cv‡k †QvU †QvU 

AvgMv‡Qi evMv‡b Avwg e‡m _vwK|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 27 referred above saw him with arms and 

participating to the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 27 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 27 deposed-  

‘`ievi n‡ji cwð‡g †ewi‡q iv¯—v cvi nIqvi mgq †ek wKQz wewWAvi 

m`m¨‡`i †`wL| Zv‡`i g‡a¨ wmcvnx Av‡Zvqvi, wmcvnx nvwee, wmcvnx †gvwnZ I 

wmcvnx Rwmg gwj−K‡K wPb‡Z cvwi| Zviv mevB 44 e¨vUvwjq‡bi m`m¨| GKUz 

GwM‡q wmcvnx AvjZvd A ¿̄mn `ievi n‡ji w`‡K ¸wj Ki‡Q †`wL| Avwg †`Šwo‡q 

byi †gvnv¤§` ¯‹z‡j XywK|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.45 Naik/45212 Md. Kamruzzaman.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 
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imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Lt. Col. Md. Reazul Karim 

 P.W.349 Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 33 Lt. Col. Md. Reazul Karim deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence, at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 

came to see 20/25 BDR personnel. Their movement being 
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suspected he stepped forward and challenged them and asked 

quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him in bad name ‘L¥š¡l h¡µQ¡, öu¡−ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡−L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of koth to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

directed to charge him with bayonet. The BDR personnel took 

away his wrist watch and mobile phone. They kept him 

confirmed in a room under close door. BDR personnel took 

away key of magazine from the guard commander on duty and 

looted away the arms and ammunition therefore. At that time 

Habilder Shahjahan was the guard commander. BDR personnel 

invited all other BDR personnel to take out arms and 

ammunitions from Kote and magazine- ‘AÙ» ¢e−u jÉ¡N¡−S−e k¡J …¢m 

e¡Jz’ Among the BDR personnel he could identify Sepoy Salim 

Reza, Sepoy Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy 

Rafiqul, R.P. Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and 

Sepoy Habib. Sajjad was of 13, Battalion, Iqbal of 24, 

Battalion, R.P. Rezaul of Sadar Battalion and all others were of 
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44, Battalion. Habilder Shahjahan, the appellant Naik 

Kamruzzaman, Sepoy Masum, Sepoy Hafizurr, Sepoy 

Goutam, Sepoy Chandranath, Sepoy Anowar, Sepoy Raihan, 

Sepoy Sarif all of 24 Battalion were on duty at quarter guard, 

but they did not prevent the BDR personnel taking away arms 

therefrom and also did not come forward to save hm. Rather 

they extended their all cooperation in plundering arms by 

providing keys in the hand of the 

rebellions........................................................................  

In cross-examination on behalf of the appellant, he stated 

that guard commander remains on duty for six hours. All 11 

persons were on duty for 24 hours by rotation. He had no 

knowledge of circular dated 21.02.2009. He cannot say whether 

Ripon surrendered arms before Home Minister. He denied the 

suggestion that Naik Kamruzzaman had no duty on that day and 

that he deposed falsely.  

 P.W.349 Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

06.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the Appellant as exhibit 522 and his 

signature 522/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the appellant was arrested on 24.03.2009 and placed 

before him on 06.04.2009. There is no reference for how long 

he was on remand. The appellant did not tell him of coercion. 

He denied the suggestion that he did not appraise column 5 to 

the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the appellant was arrested on 24.03.2009 and taken 

on remand for 13 days at three times. The appellant was guard 

commander. He can’t say whether he was on duty at the time of 

occurrence. The appellant was a member of 24 Battalion. EME 

section attached with Sadar Daptar. He did not find the duty 

roster of the Sepoys on 25.02.2009. Sepoy Safiqul and Ripon 

were on duty as guards with the appellant. He denied the 

suggestion that he obtained 164 statement of the appellant 

under coercion and implicated him in C.S. illegally. 
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The confession of the Appellant Naik Kamruzzaman 

(C.S.A.45), runs as under- 

“MZ 25.02.09 Bs ZvwiL Avgvi †KvqvU©vi Mv‡W© wWDwU wQj| Avwg 

wWDwU KiwQjvg| mKvj 8.10 NwUKvq wWwR g‡nv`q Awd‡m hvIqvi mgq 

Avgiv Zv‡K mvjvg RvbvB| Zvici Avwg wekÖv‡g hvB| cÖ_g MvW© KgvÛvi 

ZLb  `vwq‡Z¡ wQj| Avwg MvW© iæ‡g ï‡qwQjvg| AvbygvwbK mKvj 9.30 

Uvq GKwU ¸wji AvIqvR ï‡b fvwe AvR g‡b nq mKv‡jB Practise ïiæ 

n‡q‡Q| D‡jøL¨ ZLb wewWAvi mßvn PjwQj| 10/15 wgwbU ci evB‡i 

wPjøvwPwjø ï‡b  evB‡i Avm‡j 40/45 Rb wewWAvi ˆmwbK †`wL| Zviv 

Avgv‡K I MvW© KgvÛvi‡K WvBwbs iæ‡g AvU‡K iv‡L| †gRi wiqvR‡K I 

Zviv Zvi iæ‡g AvU‡K iv‡L| AvbygvwbK 1/1
1
2 N›Uv ci MvW© Gi ˆmwbK 

wmcvnx iv‡nb G‡m Avgv‡`i Zvjv †f‡½ †ei K‡i| Avgiv 2 RbB †ei 

n‡q †gRi wiqv‡Ri iæ‡g hvB| m¨vi Avgv‡`i †mLv‡b _vK‡Z wb‡la 

K‡i| Avgiv †ei n‡q †`wL Awdmvi‡`i cwiev‡ii m`m¨‡`i wb‡q 

wewWAvi ‰mwbKiv †KvqvU©vi Mv‡W©i w`‡K Avm‡Q| ZLb Avevi Avwg nv‡Z 

A ¿̄ †bB Ges †KvqvU©vi MvW© cvnvov w`‡Z _vwK| 1/1
1
2 N›Uv ci 10/12 

Rb Awdmvi‡K (ci ci) wewWAvi ˆmwb‡Kiv †KvqvU©vi Mv‡W© wb‡q Av‡m| 
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wewWAvi ˆmwbKiv 5 Rb gwnjv Wv³vi 3 Rb cyiæl Wv³vi I 20/25 

Awdmv‡ii ¿̄x‡`i‡K †KvqvU©vi Mv‡W© wb‡q Av‡m| †gvU 70/80 Rb| 

mÜ¨vq gvsm w`‡q fvZ LvIqvB| iv‡Î cvnvov ‡`B| mKv‡j wLPzwi ỳcy‡i 

fvZ LvIqvB| Zvici weKvj 4 Uvi w`‡K ¯̂ivóª gwš¿i ‡jvK G‡m 

†KvqvU©vi Mv‡W© AvUKK…Z †jvK‡`i †ei K‡i wb‡q hvq| Zvici Avwg 

Avgvi A ¿̄ cywj‡ki Kv‡Q †KvqvU©vi Mv‡W© Rgv w`‡q G‡m jvB‡b NygvB| 

27.02.09  Bs ZvwiL mKvj 9.00 10.00 Uvq nvwej`vi Rvnv½xi 

mevB‡K nvmcvZv‡j †h‡Z e‡j| Avgiv Zvi K_v  g‡Zv nvmcvZv‡j hvB| 

4/5 w`b nvmcvZv‡j wQjvg| Zvici jvB‡b  wb‡q Av‡m| jvB‡b 10/15 

w`b _vwK| Zvici 24.03.09 Bs ZvwiL cywjk Avgv‡K Av`vj‡Z wb‡q 

Av‡m|” 

Mr. Md. Sanower Hossain, the learned Advocate 

appearing on behalf of Appellant submits that among the 

prosecution witnesses referred above all are formal witnesses 

excepting P.W. 33. Admittedly, P.W. 33 was the officer on duty 

along with other guards including the Appellant in central 

quarter guard. He deposed of negligence of the Appellant on 

duty in protecting armory and defending P.W. 33. He did not 

disclose any culpability of the Appellant to any offence. His 
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evidence does not bear any substance and it finds no 

corroboration by any other witness. The confession of the 

Appellant is exculpatory in nature. It is merely a statement. 

More so, as per admission of P.W.654, the investigation officer, 

the Appellant was taken on remand for 13 days, at three times. 

It is needless to say that it was absolutely a product of torture 

and it cannot be considered as evidence. In fact, prosecution 

utterly failed to establish charges against the Appellant and he 

was sentenced merely on surmise and conjecture and it warrants 

necessary interference.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that admittedly both the P.W.33 and the Appellant were on duty 

at central quarter guard on the date of occurrence. P.W. 33 was 

in the room of duty officer. He instantly took necessary step at 

the appearance of unwanted persons at armory and the rebellion 

confined him, but the Appellant, other co-guards did not step 

forward to protect the armory rather extended their co-operation 

in plundering arms and ammunition therefrom. Such inactivity 

of the Appellant supports his allegiance and co-apparition to the 

rebellions. By his silence and inactively, the Appellant 

associated himself with the common object/ common intention 

of the BDR personnel in uprooting the army officers form 

B.D.R. Although he is a solitary witness but his evidence can 

solely be based under Section 134 of The Evidence Act as 

being reliable and trustworthy. Trial court on right assessment 
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of evidence on record found him guilty of the offences and 

sentenced him properly and it does not warrant any 

interference.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Kamruzzaman (C.S.A.45), 

stated in  his confessional statement- 
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“AvbygvwbK mKvj 9.30 Uvq GKwU ¸wji AvIqvR ï‡b fvwe AvR g‡b 

nq mKv‡jB Practise ïiæ n‡q‡Q| D‡jøL¨ ZLb wewWAvi mßvn PjwQj| 

10/15 wgwbU ci evB‡i wPjøvwPwjø ï‡b  evB‡i Avm‡j 40/45 Rb 

wewWAvi ˆmwbK †`wL| Zviv Avgv‡K I MvW© KgvÛvi‡K WvBwbs iæ‡g 

AvU‡K iv‡L| †gRi wiqvR‡K I Zviv Zvi iæ‡g AvU‡K iv‡L| AvbygvwbK 

1/1
1
2 N›Uv ci MvW© Gi ˆmwbK wmcvnx iv‡nb G‡m Avgv‡`i Zvjv †f‡½ 

†ei K‡i| Avgiv 2 RbB †ei n‡q †gRi wiqv‡Ri iæ‡g hvB| m¨vi 

Avgv‡`i †mLv‡b _vK‡Z wb‡la K‡i| Avgiv †ei n‡q †`wL Awdmvi‡`i 

cwiev‡ii m`m¨‡`i wb‡q wewWAvi ‰mwbKiv †KvqvU©vi Mv‡W©i w`‡K 

Avm‡Q| ZLb Avevi Avwg nv‡Z A ¿̄ †bB Ges †KvqvU©vi MvW© cvnvov w`‡Z 

_vwK| 1/1
1
2 N›Uv ci 10/12 Rb Awdmvi‡K (ci ci) wewWAvi ˆmwb‡Kiv 

†KvqvU©vi Mv‡W© wb‡q Av‡m| wewWAvi ˆmwbKiv 5 Rb gwnjv Wv³vi 3 Rb 

cyiæl Wv³vi I 20/25 Awdmv‡ii ¿̄x‡`i‡K †KvqvU©vi Mv‡W© wb‡q Av‡m| 

†gvU 70/80 Rb| mÜ¨vq gvsm w`‡q fvZ LvIqvB| iv‡Î cvnvov ‡`B| 

mKv‡j wLPzwi ỳcy‡i fvZ LvIqvB| Zvici weKvj 4 Uvi w`‡K ¯̂ivóª gwš¿i 

‡jvK G‡m †KvqvU©vi Mv‡W© AvUKK…Z †jvK‡`i †ei K‡i wb‡q hvq| Zvici 
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Avwg Avgvi A ¿̄ cywj‡ki Kv‡Q †KvqvU©vi Mv‡W© Rgv w`‡q G‡m jvB‡b 

NygvB|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 33 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed-  

‘A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi kvnRvnvb bv‡qK Kvgi“¾vgvb 

wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi 

wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 24 e¨vUvwjq‡bi m`m¨ Giv mK‡jB 

†KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg 

Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges 

A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.46 Sepoy/78286 Md. Raihan 

Chowdhury.  

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code and 

sentenced him imprisonment for life with a fine of Tk.50,000/- 

in default S.I. for 5(five) years; 10(ten) years with a fine of 

Tk.20,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Major Reazul Karim 

 P.W.263 Munmun Akter 

 P.W.367 Tofayel Hasan, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant and along with confessional statements of co-accused 

–  

Sepoy/78913 Hafizur Rahman (C.S.53) 

 Habilder/41137 Md. Shahjahan Matabbar (C.S. A. 49) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 33 is Lt. Col. Md. Reazul Karim. He deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 

came to see 20/25 BDR personnel. Their movement being 

suspected he stepped forward and challenged them and asked 

quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡−ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡−L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of koth to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 
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key of magazine from the guard commander on duty and looted 

away the arms and ammunition therefrom. At that time 

Habilder Shahjahan was the guard commander. BDR personnel 

invited all other BDR persons to take out arms and 

ammunitions from Magazine an Kote- ‘AÙ» ¢e−u jÉ¡N¡wS−e k¡J, …¢m 

e¡Jz’ Among the BDR personnel he could identify Sepoy Salim 

Reza, Sepoy Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy 

Rafiqul, R.P. Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and 

Sepoy Habib. Sajjad was of 13 Battalion, Iqbal of 24 Battalion, 

R.P. Rezaul of Sadar Battalion and all others were of 44 

Battalion. Habilder Shahjahan, Naik Kamruzzaman, Sepoy 

Masum, Sepoy Hafizurr, Sepoy Goutam, Sepoy Chandranath, 

Sepoy Anowar, the appellant Sepoy Raihan, Sepoy Sarif all 

were of 24 Battalion and on duty at quarter guard. They did not 

prevent the BDR personnel in taking away arms therefrom and 

also did not come forward to save him. Rather they extended 

their all co-operation for looting arms by delivering keys in the 

hand of the rebellions. ....................................... 

In cross-examination on behalf of the appellant Raihan, 

he stated that Raihan belonged to 24 and Rafiqul 44 Rifle 
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Battalion. He cannot say the permanent address of Raihan and 

also cannot say whether he came from Habigonj district. On the 

date of occurrence he was an officer of Sadar Sector. On the 

date of occurrence he had no duty with 44 Battalion. As per 

order of 24.02.2009 he was performing the duty on 25.02.2009. 

He take over the charge from Maj. Rafiqul at 6.00 A.M. No 

record was maintained for taking over such charge. The order 

was recorded and accordingly he joined on duty. The soldiers 

were posted for two hours from 7.00 A.M. to 9.00 A.M. It is not 

true that Sepoy Ripon did not prohibit the rebellions. He denied 

the suggestion that he deposed falsely. Raihan Chowdhury 

appeared 5 minutes before his schedule time. He denied the 

suggestion that from 21.02.2009 to 27.02.2009 he was on duty 

for special security. He denied the suggestion that he had arms 

with him. He denied the suggestion that he did not see Sepoy 

Ripon. He denied the suggestion that he did not know Raihan 

Chowdhury and that he deposed falsely.  

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peelkhana in the month of November. Her husband went to 
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Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while Sepoy Rabiul, 

the runner of her husband informed her that the Sepoy have 

been revolted and they attacked the officers in Darbar. On such 

information she became afraid. At one time she had talk with 

her husband and she was asked to remain in the residence and 

not to open the door. At about 11 A.M. 7/10 Sepoys came to 

her residence and kicked on the door. They entered into the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards, another 

group of rebellion entered in to her residence and threatened 

them. Later on, she identified the rebellions from video footage 

who entered into her residence. From video footage she 

identified the appellant Raihan chaudhury, Sepoy Rafiqul 

Islam, Shamsur Ali, Farhad Khan, Jahangir Hossain, Ramjan 

Ali, Ibrahim, Abdullah Al Mamun, Ziaur Rahman, Mahmudur 

Rahman, Wasim Akram, cook Ziku Sheikh and carpenter 

Samsu.  
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In cross-examination on behalf of the appellant she stated 

that she deposed before I.O on 09.04.2009. She can’t say who 

took the video-footage. She denied the suggestion that she did 

not see any video-footage and that she deposed falsely at the 

instance of prosecution. The appellant came to her residence at 

different times between 11 A.M. to 4 P.M. She denied the 

suggestion that she did not see the appellant in her residence.     

P.W.367 Tofayel Hasan, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

04.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 701 and his 

signature 701/1 series.  

In cross-examination on behalf of the appellant he stated 

that the appellant was placed before him at 2 P.M. on 

04.04.2009 and provided 3 hours for reflection. He started 

recording at 5.00 P.M. and sent to jail at 6.30 P.M. He denied 

the suggestion he recorded the statement of the appellant at one 

time and that he did not record the statement of the appellant in 
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compliance with the provisions of law and that the appellant did 

not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant he stated 

that he arrested the Appellant on 24.03.2009 and took him on 

remand for 13 days. He denied the suggestion that he obtained 

the confession causing inhuman torture upon him.  

The confession of the appellant Md. Raihan Chowdhury 

(C.S.46), runs as under- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 
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¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l 

jÉ¡X¡j J h¡µQ¡ L¡µQ¡−cl f¡q¡l¡ ¢c−u¢R Lj¡ä¡−ll ¢e−cÑ−nz B¢j e¡−uL 

L¡jl¦  J q¡¢hmc¡l n¡qS¡q¡e j¡a¥îl−L a¡m¡ ®i−‰ ®hl L−l¢Rz 

Aafxfl H−L H−L 70/80 Se pÉ¡l J jÉ¡X¡j−cl ®kM¡−e H−e BDR 

SJu¡el¡ Sj¡ L−lz B¢j a¡−cl j−dÉ ®mx L−ZÑm B¢pg Bx lEg, ®jSl 

¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡−ml CEO (L−ZÑm fcjkÑ¡c¡l) ®L 

¢Q−e¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» 
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Sj¡ ¢c−u ®XCl£ g¡−jÑ Hl fÐ¡Q£l Vf¢L−u f¡¢m−u k¡Cz B¢j fÐ¡Q£−ll 

L¡−R ®k−u BDR Hl ®f¡o¡L −g−m Civil Dress H  f¡¢m−u k¡Cz HC 

Bj¡l hš²hÉz ” 

The confessional statement of co-accused Sepoy/78319 

Hafizur Rahman(C.S. 53) runs as under- 

“Avwg 24/1/08 ZvwiL wewWAvi wcjLvbvq wmcvnx wnmv‡e †hvM`vb Kwi| 

MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 

Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB| Avwg Kuv`‡Z _vwK| 

Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK ¸‡jv MvW©iy‡g AvU‡K ‡i‡L 

†KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i| Avwg †KvqvU©vi Mv‡W©i cv‡k Avov‡j 

jywK‡q _vwK| Abygvb 12.00 Uvi w`‡K †ei n‡q wKQz ỳ‡i Avgvi 

†iwRóªv‡i ¯̂v¶i K‡i M„nxZ A ¿̄ c‡i _vK‡Z †`‡L Dnv nv‡Z wb‡q †hLvb 

†_‡K wb‡qwQjvg †mLv‡b †i‡L Avwm cvwj‡q hvB| Gici 1/3/09 Zvwi‡L 
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miKvix wb‡ ©̀‡k wewWAvi G †hvM`vb Kwi| 11/6/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq| ” 

The confessional statement of co-accused Habilder Md. 

Shahjahan Matabbar (C.S. 49) runs as under- 

“Na 12/6/82 p¡−m ¢pf¡q£ f−c i¢aÑ qC ¢h¢X Bl Hz 2005 p¡−m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz 2007 p¡−m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡−N i¡s¡ h¡p¡u b¡La¡j Af¡−lne X¡m i¡−al ¢XE¢V 

L¢lz 1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz 8.10 V¡l pju ¢X¢S pÉ¡l p¡j−e ¢c−u k¡Ju¡l pju p¡m¡j ®cCz 

¢a¢e k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢e−u ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦−j 

®lø ®euz ®jSl p¡−qh ®S¢pJ ®j−p ¢hnÐ¡j L−lz Q¡¢h Bj¡l L¡−R b¡−Lz 

Bj¡−cl L¡−R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦−j ¢ia−l h¡−„ a¡m¡ j¡l¡z pL¡m 

Ae¤j¡e 9.30 V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ 

AhÙÛ¡u ®L¡u¡VÑ¡l N¡−XÑl ¢ae¢cL ®b−L H−p Y¤−L f−s ¢fR−e b¡L¡ ¢pf¡q£ 

A¡−e¡u¡l−L BV¢L−u p¡j−e H−p ¢pf¡q£ nl£g J l¡uq¡e−L d−l ®g−mz 
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a¡−cl L−uLSe ®S¢pJ l¦−j Y¤−L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®g−m 

L−uLSe Bj¡−L gÓ¡N ¢c−u ®hy−d ®g−mz Bj¡−L X¡C¢ew q−m ¢eu¡ k¡uz 

®L¡−al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V L−lz e¡−uL L¡jl¦‹¡j¡e Bj¡l p¡−b 

X¡C¢ew l¦−j h¡¢du¡ l¡−Mz Ae¤j¡e 1/1
1
2  O¾V¡ fl ¢pf¡q£ l¡uq¡e ®j−pl 

l¦−jl a¡m¡ ®i−‰ Bj¡−L J L¡jl¦‹¡j¡e−L EÜ¡l L−lz h¡de M¤¢mu¡−cu 

Bjl¡ N¡XÑl¦j ®b−L AÙ» ®eCz Bj¡l AÙ»¢V B¢j Ae¤j¡e 11.45 O¢VL¡u 

¢e−u °p¢eL m¡C−e AhÙÛ¡e ®eCz 26/02/09 a¡¢lM Ae¤j¡e 10.30 V¡l 

¢c−L −L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ −cC Hhw °p¢eL m¡C−e Q−m k¡Cz ¢hL¡m 

3.30 O¢VL¡l pju ®XCl£ g¡−jÑl f¡n¢c−u Ju¡m Vf¢L−u f¡¢m−u Bj¡l 

h¡p¡u k¡Cz ®O¡oZ¡ ö−e 1/3/09 a¡¢lM ¢l−f¡VÑ L¢l Hhw 3/3/09 a¡¢lM 

¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz 11/4/09 a¡¢lM f¤¢mn lÉ¡h Bj¡−L 

®NËga¡l L−l Hhw 11/4/09 a¡¢lM ®L¡−VÑ EfÙÛ¡fe L−lz HC Bj¡l 

Sh¡eh¢¾cz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict/appellant submits that prosecution cited 

two witnesses against the appellant but their evidence appears 

unreliable, unworthy of credit and so meagre that it can’t justify 

the impugned conviction and sentence. He submits that 

admittedly the appellant was on duty at Quarter guard on 25the 

Feb, 2009 from 7 A.M to 9 A.M under the supervision of P.W. 
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33 who himself admitted in his cross-examination on behalf of 

Raihan Chawdhury (C.S. 46) that usually duty changed 5/10 

minutes ahead ‘ me mgq 5/10 wgwbU Av‡M shifting duty ey‡S †bq ’ So, 

the testimony of P.W. 33 that the rebellions took away arms by 

plundering kote in presence of the appellant and the appellant 

‘A¯ÎvMvi jy‡V evav †`B bvB Ges A¤ÎvMv‡ii Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q 

mnvqZv K‡i’ finds no basis.  

Mr. Islam in course of his argument draws our attention 

to P.W. 453 who was also on duty as guard at the relevant time 

and hour and his evidence ‘`iRv †fs‡M A¯Î wb‡q hvq’ lends no 

support to the evidence of P.W. 33 rather it belies his testimony 

that the appellant ‘Pvwe w`‡q mnvqZv K‡i’ Moreso, P.W. 453 himself 

did not make any allegation against the appellant. The evidence 

of P.W. 263 does not bear any substance. She claims to identify 

the Appellant from video footage. She admitted in cross-

examination on behalf of the appellant that he can’t say where 

and who snapped the videos. She further admitted in cross-

examination on behalf accused Pachok Ziku Sheikh- ‘I.O. mv‡ne 

H wfwWI dz‡UR Rã I mbv³ K‡i‡Qb wKbv Rvwbbv| wfwWI dz‡U‡Ri †Kvb Kwc 

Av`vjZ‡K †`Lv‡Z cvi‡ev bv|’ 
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Mr. Islam also adds that Habilder Sahajahan Matabbar 

(C.S. 49) and Hafizur Rahman(C.S. 53) admitted in their 

statements under Section 164 of the Code of Criminal 

Procedure that the rebellions plundered away arms from kote 

after breaking its door. No evidence appears that the appellant 

himself took away arms by plundering kote and magazine.  

Mr. Islam furthers submits that the confession of the 

appellant is neither voluntary nor true and it bears no 

evidentiary value. As per admission of recording Magistrate 

P.W.367 it appears that he recorded the statement of the 

appellant and accused Jafor Ali within ½ an hour which shows 

that the appellant was not given proper time for reflection and 

he recorded the statement mechanically and such confession 

bears no evidentiary value.  

 Mr. Islam also submits that the confessional statements 

of Hafizur Rahman(C.S. A. 53) and Habilder Mohammad 

Sahajahan Matabbar (C.S.A 49) having not been corroborated 

by any independent witness and exculpatory in nature, it can’t 

be considered as evidence.  
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Mr. Islam lastly submits that the trial court having failed 

to assess and weigh the evidence on record   erroneously found 

him guilty of the offences and thus urges to set aside the 

impugned order of conviction and sentence to the appellant and 

allow the Cr. Appeal/Jail Appeal filed on his behalf.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that from the facts and circumstances of the case it is an 

admitted fact that P.W.33 was on duty at central quarter guard 

on the auspicious day, 25th Feb, 2009 along with the appellant. 

It has also been admitted by the appellant in his confessional 

statement. It is obvious that P.W. 33 was an eye witness to the 

occurrence of plundering kote by the rebellions. His testimony 

remains unshaken, unimpeachable and unembellished at the 

face of cross-examination by the appellant. Similarly P.W.263 

also appears as an eye witness. It is true that she identified the 

Appellant with Video- footage and no footage appears before 

the court, but since she is an eye witness to the occurrence and 

the Appellant entered into her residence and took away her 

belongings, her evidence can’t be left out of consideration. 

More, so the confession of the Appellant appears inculpatory in 

nature. He admitted of taking up arms. No evidence appears 

that his confession was obtained under coercion, threat or 

undue influence. P.W.367 confession recording Magistrate duly 

identified the confession of the Appellant –‘Avmvgxi cª̀ Ë 

¯̂xKv‡ivwI“ ¯̂Zt¯dzZ©’. Mere taking the Appellant on remand does 
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not ipso-facto invalidate the confession as evidence. He adds 

that trial Court on proper assessment of evidence on record 

rightly found the appellant guilty of the offences as charged for 

and rightly and lawfully passed the impugned order of 

conviction and sentence and it does warrant any interference. 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 
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confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Md. Raihan Chowdhury stated in 

his confessional statement– 

“a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h Lj¡ä¡−ll L¡−R 

B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l QÉy¡Q¡−j¢Q ö−e ®jSl 

¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl ¢lu¡−Sl j¤M ®Q−f d−l 

O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz Aaxfl a¡l¡ q¡¢hmc¡l 

n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d ®l−M a¡m¡hÜ L−lz 

Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J ®O¢ä (L¥s¡m p¡qn) 

¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe m¡C−e Q−m k¡Cz 

j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz Aaxfl 1 O¾V¡ f−l 

B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» AÙ»N¡−l e¡Cz aMe 

®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡l−cl q¡af¡ 

h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j flha£Ñ−a 1¢V AÙ» ¢eC 

k¡l g¡u¡¢lw ¢fe ¢Rme¡z ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All the P.Ws. referred above saw him in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention.  

Co-accused Sepoy/78319 Hafizur Rahman(C.S. 53) 

stated in his confessional statement- 

“MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 

Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB| Avwg Kuv`‡Z _vwK| 

Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK ¸‡jv MvW©iy‡g AvU‡K ‡i‡L 

†KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i|” 

Co-accused Habilder Md. Shahjahan Matabbar (C.S. 49) 

stated in his confessional statement- 

“1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 
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L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢ce fl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz 8.10 V¡l pju ¢X¢S pÉ¡l p¡j−e ¢c−u k¡Ju¡l pju p¡m¡j ®cCz 

¢a¢e k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢e−u ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦−j 

®lø ®euz ®jSl p¡−qh ®S¢pJ ®j−p ¢hnÐ¡j L−lz Q¡¢h Bj¡l L¡−R b¡−Lz 

Bj¡−cl L¡−R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦−j ¢ia−l h¡−„ a¡m¡ j¡l¡z pL¡m 

Ae¤j¡e 9.30 V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ 

AhÙÛ¡u ®L¡u¡VÑ¡l N¡−XÑl ¢ae¢cL ®b−L H−p Y¤−L f−s ¢fR−e b¡L¡ ¢pf¡q£ 

A¡−e¡u¡l−L BV¢L−u p¡j−e H−p ¢pf¡q£ nl£g J l¡uq¡e−L d−l ®g−mz 

a¡−cl L−uLSe ®S¢pJ l¦−j Y¤−L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®g−m 

L−uLSe Bj¡−L gÓ¡N ¢c−u ®hy−d ®g−mz Bj¡−L X¡C¢ew q−m ¢eu¡ k¡uz 

®L¡−al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V L−lz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 33 and 263 provide 
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direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 33 depsoed-  

‘A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi kvnRvnvb bv‡qK Kvgi“¾vgvb 

wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi, 

wmcvnx ivqnvb, wmcvnx kixd Giv mK‡j 24 e¨vUvwjq‡bi m`m¨ Giv mK‡jB 

†KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg 

Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges 

A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i|’ 

P.W. 263 deposed-  

‘Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z cvwi Ges evi evi hviv evi evi 

evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, 

dinv` Lvb, Rvnv½xi †nv‡mb, igRvb Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi 

ingvb, gvngy ỳi ingvb, Iqvwmg AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K 

Avwg mbv³ Ki‡Z m¶g nB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.51 Sepoy/65754 Goutam Deb.  

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Asif A. Rouf 

 P.W.33 Major Reazul Karim 

 P.W.75 Ajit Kumart Singha 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

Sepoy/78286 Raihan Chowdhur (C.S. A.46) 

 Sepoy/78319 Md. Hafizur Rahman (C.S. A. 53) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.24 Asif A. Rouf deposed that on 25.02.2009 he was 

in apartment in Peelkhana to the east side of old D.G Bhaban. 

At about 9.30 A.M. he heard firing from the west side of his 

residence. He contacted with Signal room and was informed 

that some BDR personnel created disorder in Darber. Then he 

talked with Maj. Gofran Mollick over mobile. Gofran Mollick 

asked him to remain silent in residence. At about 10 A.M. he 

heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their order. They took 

him out of the residence along with his family members and 

confined them in quarter guard and therefrom he came to see 

Sepoy Uttam Barua along with Sepoy Shamim Al Mamun, 

Sepoy Harun-or-Rashid Subader Waliullah, Habilder 

Sahabuddin, habilder Serajul, Lance Naik Ekram, Lance Naik 
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Rejaul, Sepoy Rejaul, Sepoy Kamrul Hasan, Sepoy Sohel, 

Sepoy Majahar, Sepoy Emran, Sepoy Soleman, Sepoy Sakil, 

Sepoy Majhar, the appellant  Sepoy Gautom Day,  Sepoy 

Mohsin, Sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook 

Karim, Cook Sahidullah and Cook Shafiqul with arms and to 

scold them. 

In cross-examination on behalf of appellant, he stated 

that he worked in BDR from 2006 to September, 2008 and 

returned to army for going on U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

He was taken out with his family members. 4/5 rebellions took 

him away at the point of arms. He had no talk with Lutfor 

Rahman. He did not see the killing of Lurfor Rahman but he 

saw them who were taking him away. He denied the suggestion 

that at the time of occurrence he could not identify the 

appellant.  

P.W. 33 Lt. Col. Md. Reazul Karim deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence at 6.00 A.M. he 
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was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 

came to see 20/25 BDR personnel. Their movement being 

suspected he stepped forward and challenged them and asked 

quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡®ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡®L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of kote to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of kote from the guard commander on duty and looted 

away the arms therefrom. At that time Habilder Shahjahan was 

the guard commander. BDR personnel invited all other BDR 

persons to take out arms and ammunitions from Kote and 

magazine- ‘AÙ» ¢eu jÉ¡N¡wSe k¡J, …¢m e¡Jz’ Among the BDR 

personnel he could identify Sepoy Salim Reza, Sepoy Sajjad, 

Sepoy Kajal, Lance Naik Ikram, Sepoy Rafiqul, R.P. Rezaul, 
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Sepoy Jashim Mollik, Sepoy Obaidul and Sepoy Habib. Sajjad 

was of 13 Battalion, Iqbal of 24 Battalion, R.P. Rezaul of Sadar 

Battalion and all others were of 44 Battalion. Habilder 

Shahjahan, Naik Kamruzzaman, Sepoy Masum, Sepoy 

Hafizurr, the appellant Sepoy Goutam,  Sepoy Chandranath, 

Sepoy Anowar, Sepoy Raihan, Sepoy Sarif all were of 24 

Battalion and on duty at quarterguard. They did not prevent the 

BDR personnel in taking away arms therefrom and also did not 

come forward to save him. Rather they extended their all co-

operation for looting arms by delivering keys in the hands of 

the rebellions. .......................................................... 

In cross-examination on behalf of the appellant, he stated 

that Major Kazi Hafizur Rahman is found present in the Court. 

He joined in Peelkhana on 31.01.2009 and on that day he joined 

in EME Section. On the night following the day 24.02.2009 

Maj. Rafiq was on duty at central quarter guard. He cannot say 

who was on duty at day time on 24.02.2009. He had paper that 

he was on duty at quarter guard on 25.02.2009 at about 9.00 

A.M. He was taken in the room of duty officer. Customary, 

when DG/DDG takes pass over in front of the quarter-guard, 
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the guards on duty salute them. At 8.50 A.M. he was in the 

room. He cannot say whether DG/DDG passed over the way. 

He was left on the cot being folded his hands and legs together 

and kept under lock and key. No BDR personnel were with 

him. He denied the suggestion that since he was confined in the 

room under lock and key he could not see any BDR personnel 

at outside. He denied the suggestion that if he would identify 

them earlier he called them by name. Before 25.02.2009 he did 

not serve with them. He denied the suggestion that since they 

were not known to him he could not refer their number. He 

cannot say whether any material has been seized by which his 

hands and legs were folded. He denied the suggestion that he 

was not on duty at quarter guard on 25.02.2009. He denied the 

suggestion that Goutam Deb had no duty on 25.02.2009. 

…………………… He denied the suggestion that he deposed 

falsely as being tutored. 

P.W.75 Ajit Kumar Singha deposed that on the date of 

occurrence he went to 24 Rifle Battalion. While he was working 

in the office he heard 2/3 rounds firing. Meanwhile he also came 

to know from the shouting of BDR personnel in front of Line 
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that there happened firing in Darbar. He got afraid and came 

down on the ground floor and on his way to toilet he came to see 

some BDR personnel to go towards east from west to the D.G’s 

Banglow with agitated mood. Among them he could identify 

Subedar Maj. Gofran Molick, Naik Subedar Md. Islam Uddin, 

Sepoy Md. Al Masum, Sepoy Md. Shahimul Alam, the 

appellant Sepoy Gautam Deb,  Sepoy Md. Mohsin Ali, all of 

24 Battalion and Sk. Masum of Chittagong sector.  

In cross-examination on behalf of the appellant, he stated 

that he had no enmity with the rebellions who are going towards 

the residence of D.G. He did not ask those rebellions about firing 

in Darber. He can’t say whether any one fired towards the office 

of 24 Rifle Battalion. His office was on the 2nd floor. On the 

same floor there was the room of Commandant and Deputy 

Commandant. On the date of occurrence there were 15/16 clerks 

in the office. Havilder Assistant Asraf was also in the office 

when he heard firing. He did not find D.A.D. and 2IC in the 

office. The room of the clerks was opened. He can’t say whether 

the room of the officers was opened. On the 2nd floor there was 

the toilet of the officers but not for the clerks. Lt. Col. Lutfor 
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Rahman was the Commandant of 24 Rifle Battalion and Maj. 

Shah Alam was the Deputy Commandant. Maj. Maksud was the 

operation officer. DAD was Nurul Huda. Maj. Shah Alam is 

alive but Maj. Maksudul died during occurrence. On the date of 

occurrence he was with uniform. On the occasion of the Darber 

the soldiers had to put on uniform and cap. He stood beside a 

pillar. He denied the suggestion that from the side of the pillar he 

could not recognize the rebellions having cap as uniform. He left 

Peelkhana on 26.02.2009 at about 3.30. 

………….........................  He denied the suggestion that he 

could not identify appellant and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

He stated in his cross-examination that the Appellant 

joined in his work on 01.03.2009 and he was arrested on 

20.04.2009. He did not find any paper that he was on duty on 

25.02.2009. He did not cite any family member of Col. Asif as 

witness. He did not draw sketch of the Veranda of 24 Rifle 

Battalion. There were three separate rooms in quarter guard. He 

can’t say in which room Col. Rouf remained. Convicted 

persons were kept in quarter guard. It was a secured place. It’s 
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doors and windows were netted. No body complained against 

the Appellant. He denied the suggestion that he implicated the 

Appellant falsely.  

The confessional statement of co-accused Md. Raihan 

Chowdhury (C.S.46), runs as under- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ Be¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢jm ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢uaÅ ¢Rm¡jz HM¡e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

qa 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ysu ¢Rm¡j, kM¡e AnÐÜ R¡m¡e ®cJu¡ qu 

®pM¡e B¢j Bj¡l ¢fRe ®bL Be¤j¡¢eL 9.25 Hl ¢cL …¢ml në öea 

f¡Cz Aaxfl 9.35 Hl ¢cL ®L¡u¡VÑ¡ll 3 f¡n ¢cu 25/30 Se BDR 

°p¢eL (LuLSe j¤M h¡yd¡ LuLSe j¤M ®M¡m¡) Bj¡cl attac Llz aMe 

®pM¡e Ef¢ÙÛa ¢Rme ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u ¢Rmz BPT 

AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡cz hÉ¡SJ a¡cl L¡lJ fl¡ ¢Rm e¡z 

a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡Cm B¢j h¢m Bj¡l L¡R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢fu Lj¡ä¡ll L¡R k¡uz B¢j hm¢R Q¡¢h Lj¡ä¡ll L¡R BRz 

a¡l¡ Lj¡ä¡ll L¡R ¢Nu Q¡¢h Q¡Cm ¢QvL¡l QÉy¡Q¡j¢Q öe ®jSl ¢lu¡S h¡Cl 
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®hl qu Bpz aMe a¡l¡ ®jSl ¢lu¡Sl j¤M ®Qf dl Oll jdÉ Y¤¢Lu ®hyd 

l¡M J a¡m¡hÜ Llz Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡uL L¡jl¦ ®L 

M¡h¡l l¦j ®hyd ®lM a¡m¡hÜ Llz Aaxfl a¡l¡ Bj¡L AÙ» ¢ea hm Hhw 

n¡hm J ®O¢ä (L¥s¡m p¡qn) ¢cu AÙ»N¡l a¡m¡ ®i‰ AÙ» m¤V Llz B¢j 

aMe m¡Ce Qm k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡Ce b¡Lh  a¡cl …¢m Ll¡ qhz 

Aaxfl 1 O¾V¡ fl B¢j Bh¡l ®L¡u¡VÑ¡l N¡XÑ Hp ®c¢M ®L¡e AÙ» AÙ»N¡l 

e¡Cz aMe ®cMm¡j ®pM¡e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡lcl 

q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ quRz Aœ AÙ»N¡l ®bL B¢j flha£Ña 1¢V AÙ» 

¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l jÉ¡X¡j J h¡µQ¡ L¡µQ¡-

cl f¡q¡l¡ ¢cu¢R Lj¡ä¡ll ¢ecÑnz B¢j e¡uL L¡jl¦  J q¡¢hmc¡l 

n¡qS¡q¡e j¡a¥îlL a¡m¡ ®i‰ ®hl Ll¢Rz Aafxfl HL HL 70/80 Se 

pÉ¡l J jÉ¡X¡jcl ®kM¡e He BDR SJu¡el¡ Sj¡ Llz B¢j a¡cl jdÉ 

®mx LZÑm B¢pg Bx lEg, ®jSl ¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡ml 

CEO (LZÑm fcjkÑ¡c¡l) ®L ¢Qe¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM 

Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» Sj¡ ¢cu ®XCl£ g¡jÑ Hl fÐ¡Q£l Vf¢Lu 

f¡¢mu k¡Cz B¢j fÐ¡Q£ll L¡R ®ku BDR Hl ®f¡o¡L gm Civil Dress 

H  f¡¢mu k¡Cz HC Bj¡l hš²hÉz ” 

The confessional statement of co-accused Sepoy/78913 

Hafizur Rahman(C.S. 53) runs as under- 
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“Avwg 24/1/08 ZvwiL wewWAvi wcjLvbvq wmcvnx wnmv‡e †hvM`vb Kwi| 

MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 

Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB| Avwg Kuv`‡Z _vwK| 

Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK ¸‡jv MvW©iy‡g AvU‡K ‡i‡L 

†KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i| Avwg †KvqvU©vi Mv‡W©i cv‡k Avov‡j 

jywK‡q _vwK| Abygvb 12.00 Uvi w`‡K †ei n‡q wKQz ỳ‡i Avgvi 

†iwRóªv‡i ¯̂v¶i K‡i M„nxZ A ¿̄ c‡i _vK‡Z †`‡L Dnv nv‡Z wb‡q †hLvb 

†_‡K wb‡qwQjvg †mLv‡b †i‡L Avwm cvwj‡q hvB| Gici 1/3/09 Zvwi‡L 

miKvix wb‡ ©̀‡k wewWAvi G †hvM`vb Kwi| 11/6/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that P.W. 24 claims to identify 

the appellant from his confinement position in central quarter 
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guard with arms and to rebuke him. In cross-examination on 

behalf of the appellant and others he admitted that in prison cell 

of quarter guard there was one door and wall around it. He 

further admitted-‘Awdmvi‡`i hv‡Z †`Lv bv hvq Zvi Rb¨ Kvco w`‡q Avovj 

Kiv n‡qwQj’. So in such a position his claim of seeing the 

Appellant appears improbable, impracticable and it can’t be 

relied on. He was confined in the central quarter guard along 

with his other family members but none of them deposed in 

corroboration of his above testimony. The evidence of P.W. 33 

bears no substance. He alleges that the appellant did not prevent 

the rebellions in plundering kote rather he assisted the 

rebellions in plundering kote by providing key to the rebellions. 

In fact, admittedly as it appears from the evidence on record, 

the kote was plundered by breaking it’s lock and moreover the 

appellant did not retain the key of kote. The key was with guard 

commander Habilder Sahajahan. Moreover, in the prevailing 

circumstances there was no scope to resist the rebellions from 

plundering kote. His evidence does not inspire confidence in 

any way. P.W. 75 similarly claims to see the appellant with 

arms from veranda of the office of the 24 Battalion to go 
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towards D.G’s Bangloo. None appears to see him at D.G’s 

Banglo.  

Mr. Islam adds that no credible, reliable and tangible 

evidence appears to support the charges against the appellant 

and  trial court having failed to assess and weigh the evidence 

on record erroneously found the appellant guilty of offences as 

charged for and sentenced him arbitrarily, illegally and it calls 

for necessary interference. Consequently, the Cr. Appeal filed 

on behalf of the appellant be allowed.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. referred above are eye witnesses to the 

occurrence. Admittedly, the appellant was on duty as guard 

with P.W. 33. No evidence appears that neither the appellant or 

any other guard on central quarter guard resisted the rebellions 

from plundering kote. Their silence facilated the rebellions in 

plundering kote. Both the P.Ws. 24 and 75 saw the appellant 

with arms. They both were thoroughly cross-examined on 

behalf of the appellant but their testimony could not be shaken 

or embellished. All prosecution witnesses are relevant and 

competent and their untainted, unembellished, unimpeachable 

evidence finds due support to the impugned order of conviction 

and sentence to the appellant and it does not warrant any 

interference. Consequently the Cr. Appeal filed on behalf of the 

Appellant be dismissed.   
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy Md. Raihan Chowdhury (C.S.46) 

stated in his confessional statement- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ Be¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡uL L¡jl¦m, A¢gp¡l ®jSl 
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¢lu¡S ¢jm ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢uaÅ ¢Rm¡jz HM¡e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

qa 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ysu ¢Rm¡j, kM¡e AnÐÜ R¡m¡e ®cJu¡ qu 

®pM¡e B¢j Bj¡l ¢fRe ®bL Be¤j¡¢eL 9.25 Hl ¢cL …¢ml në öea 

f¡Cz Aaxfl 9.35 Hl ¢cL ®L¡u¡VÑ¡ll 3 f¡n ¢cu 25/30 Se BDR 

°p¢eL (LuLSe j¤M h¡yd¡ LuLSe j¤M ®M¡m¡) Bj¡cl attac Llz aMe 

®pM¡e Ef¢ÙÛa ¢Rme ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u ¢Rmz BPT 

AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡cz hÉ¡SJ a¡cl L¡lJ fl¡ ¢Rm e¡z 

a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡Cm B¢j h¢m Bj¡l L¡R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢fu Lj¡ä¡ll L¡R k¡uz B¢j hm¢R Q¡¢h Lj¡ä¡ll L¡R BRz 

a¡l¡ Lj¡ä¡ll L¡R ¢Nu Q¡¢h Q¡Cm ¢QvL¡l QÉy¡Q¡j¢Q öe ®jSl ¢lu¡S h¡Cl 

®hl qu Bpz aMe a¡l¡ ®jSl ¢lu¡Sl j¤M ®Qf dl Oll jdÉ Y¤¢Lu ®hyd 

l¡M J a¡m¡hÜ Llz Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡uL L¡jl¦ ®L 

M¡h¡l l¦j ®hyd ®lM a¡m¡hÜ Llz Aaxfl a¡l¡ Bj¡L AÙ» ¢ea hm Hhw 

n¡hm J ®O¢ä (L¥s¡m p¡qn) ¢cu AÙ»N¡l a¡m¡ ®i‰ AÙ» m¤V Llz B¢j 

aMe m¡Ce Qm k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡Ce b¡Lh  a¡cl …¢m Ll¡ qhz 

Aaxfl 1 O¾V¡ fl B¢j Bh¡l ®L¡u¡VÑ¡l N¡XÑ Hp ®c¢M ®L¡e AÙ» AÙ»N¡l 

e¡Cz aMe ®cMm¡j ®pM¡e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡lcl 

q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ quRz Aœ AÙ»N¡l ®bL B¢j flha£Ña 1¢V AÙ» 

¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z ” 
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Co-accused Sepoy/78913 Hafizur Rahman(C.S. 53) 

stated in his confessional statement- 

“MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 

Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB| Avwg Kuv`‡Z _vwK| 

Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK ¸‡jv MvW©iy‡g AvU‡K ‡i‡L 

†KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i| ” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

All the P.Ws. referred above saw him with arms and 

participating to the occurrence.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 24, 33 and 75 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 24 deposed-  

‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 

ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 33 deposed-  

‘‘A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi kvnRvnvb bv‡qK Kvgi“¾vgvb 

wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi 

wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 24 e¨vUvwjq‡bi m`m¨ Giv mK‡jB 
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†KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg 

Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges 

A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i|’ 

P.W. 75 deposed-  

‘wWwRi evs‡jvi w`‡K K‡qKRb mk ¿̄ we‡ ª̀vnx AZ¨š— D‡ËwRZ I 

AvµgbvZ¡K g‡bvfve wb‡q mk ¿̄ Ae ’̄vq wWwR evs‡jvi w`‡K †n‡U †h‡Z †`wL| H 

me we‡ ª̀vnx‡`i g‡a¨ Avwg hv‡`i‡K wPb‡Z cvwi Zviv n‡jv 24 ivB‡dj 

e¨v‡Uwjq‡bi my‡e`vi †gRi †gvt †Mvdivb gwj−K, bv‡qK my‡e`vi †gvt Bmjvg 

DwÏb, wmcvnx †gvt Avj gvmyg, wmcvnx †gvt kvnxgyj Avjg, wmcvnx †MŠZg †`e, 

wmcvnx gnwmb Avjx Ges PUªMÖvg †mKU‡ii wmcvnx gvmyg †kL‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.54 Sepoy/77644 Md. Anwar Hossain.  

Trial court charged the appellant under Sections 

302/114/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.33 Major Reazul Karim 

 P.W.357 Sahadat Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Sepoy/78286 Raihan Chowdhur (C.S. A.46) 

Habilder Md. Shahjahan Matabbar (C.S. A. 49) 

Sepoy/78319 Md. Hafizur Rahman (C.S. A. 53) 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W. 33 Lt. Col. Md. Reazul Karim deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 

came to see 20/25 BDR personnel. Their movement being 

suspected he stepped forward and challenged them and asked 
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quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡®ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡®L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of kote to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms and ammunition therefrom. At that time 

Habilder Shahjahan was the guard commander. BDR personnel 

invited all other BDR persons to take out arms and 

ammunitions from Magazine an Kote- ‘AÙ» ¢e®u jÉ¡N¡wSe k¡J, …¢m 

e¡Jz’ Among the BDR personnel he could identify Sepoy Salim 

Reza, Sepoy Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy 

Rafiqul, R.P. Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and 

Sepoy Habib. Sajjad was of 13 Battalion, Iqbal of 24 Battalion, 

R.P. Rezaul of Sadar Battalion and all others were of 44 

Battalion. At that time Habilder Shahjahan, Naik 
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Kamruzzaman, Sepoy Masum, Sepoy Hafizurr, Sepoy Goutam, 

Sepoy Chandranath, the appellant Sepoy Anwar, Sepoy 

Raihan, Sepoy Sarif, all of 24 Battalion were on duty at quarter 

guard. They did not prevent the BDR personnel in taking away 

arms therefrom and also did not come forward to save him. 

Rather they extended their all co-operation in looting arms by 

delivering keys in the hands of the rebellions. 

.......................................................... 

In cross-examination on behalf of the appellant, he stated 

that prior to the occurrence he joined in Peelkhana on 

13.01.2009. He denied the suggestion that since he did not 

know the soldiers he did not deposed their Battalion number 

before I.O. His joined in the Sadar Sector Battalion. He was 

taken out from the room at 9.00 P.M. He was in confinement 

for about 12 hours. There was no intermediate room where he 

was confined and that of magazine. He cannot say the position 

of the room of ‘L¢ø f¡bl’ from the room of duty officer. The 

room of the offenders was towards east. The rest room was to 

the north. It was his official mobile. He denied the suggestion 



 

 

4377 

that he was not confined in quarter guard and no BDR 

personnel rebuked him or assaulted him.  

P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

23.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 509 and his 

signature 509/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that she did not record the statement of 

the appellant in compliance with the provision of 164 of the 

Code of Criminal Procedure and that she did not certify the 

statement properly. 

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the appellant he stated 

that P.W.33 deposed of Sepoy Safiqul and Ripon. He recorded 

the statement of Safiq 27.04.2009 and that of Ripon on 

05.05.2009. Chandra Nath and Safiq were on duty on 

25.02.2009. Ripon did not depose of Chandra Nath. He was on 

duty at 9.15 A.M. Safiq and Ripon did not depose that the 
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appellant was helping with key. Maj. Riaz deposed that he saw 

the rebellions at 8.15 A.M. He denied the suggestion that the 

statement of Maj. Riaz is tutored and on his false evidence he 

implicated the appellant.  

The confessional statement of the appellant Md. Anowar 

Hossain (C.S.Accused.54), runs as under- 

“Avwg wewWAvi wcjLvbvq ˆmwbK wnmv‡e KvR KiZvg| MZ 25/2/09 

Zvs mKvj 9.00 Uv n‡Z †KvqvU©vi Mv‡W© wWDwU wQj| Abygvb 9.30 ev 

9.30 Uvi w`‡K wKQz gy‡Lvmavix ‰mwbK mn AcwiwPZ Av‡iv ˆmwbK 

†KvqvU©vi MvW© Avµgb K‡i Avgvi nv‡Z _vKv KZ©„c‡¶i Bmy¨K…Z A ¿̄ wb‡q 

hvq Ges A ¿̄vMvi jyV K‡i| Avwg wPrKvi w`‡j Avgvi gyL †P‡c Mvwj w`‡q 

†g†i †djvi ûgwK ‡`q|  30/40 wgwbU ci Av‡iv wKQz RIqvb 

Awdmvi‡`i ¿̄x I ev”Pv‡`i †KvqvU©vi Mv‡W© AvU‡K iv‡L| Avwg Zv‡` 

†mevhZœ Kwi K¨vw›Ub n‡Z wew¯‹U wK‡b Avwb| 12 Uvi w`‡K wKQz  ‰mwbK 

G‡m Avgvi nv‡Z A ¿̄ bv †`‡L Avgvi ey‡K eÜzK a‡i A ¿̄ †bevi Av‡`k  

†`q Zv‡`i f‡q †KvqvU©vi Mv‡W©i eviv›`vq c‡i _vKv ivB‡dj nv‡Z †bB| 

Abygvb ivZ 8.00Uvi w`‡K A ¿̄ wb‡q ˆmwbK jvB‡b hvB| wKQz¶b ci 

ˆmwbK jvB‡b †jvK _vK‡j ¸wj Kiv n‡e Ggb AvIqvR ï‡b ˆmwbK 

jvB‡bi †cQ‡b †MvQj Lvbvq jywK‡q _vwK|  ciw`b 26/2/09 ZvwiL 
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Abygvb 3.00 Uvi w`‡K A ¿̄ Rgv w`‡q cÖvPxi wWw½‡q wcjLvbv Z¨vM Kwi| 

miKvix wb‡ ©̀‡k 3/3/09 Zvs wewWAvi, wcjLvbvq nvwRi nB| 11/7/09 

ZvwiL cywjk Avgv‡K †MÖdZvi K‡i| ” 

The confessional statement of co-accused Sepoy/78286 

Raihan Chowdhury (C.S. Accused 46) runs as under- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ Be¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢jm ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢uaÅ ¢Rm¡jz HM¡e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

qa 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ysu ¢Rm¡j, kM¡e AnÐÜ R¡m¡e ®cJu¡ qu 

®pM¡e B¢j Bj¡l ¢fRe ®bL Be¤j¡¢eL 9.25 Hl ¢cL …¢ml në öea 

f¡Cz Aaxfl 9.35 Hl ¢cL ®L¡u¡VÑ¡ll 3 f¡n ¢cu 25/30 Se BDR 

°p¢eL (LuLSe j¤M h¡yd¡ LuLSe j¤M ®M¡m¡) Bj¡cl attac Llz aMe 

®pM¡e Ef¢ÙÛa ¢Rme ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u ¢Rmz BPT 

AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡cz hÉ¡SJ a¡cl L¡lJ fl¡ ¢Rm e¡z 

a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡Cm B¢j h¢m Bj¡l L¡R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢fu Lj¡ä¡ll L¡R k¡uz B¢j hm¢R Q¡¢h Lj¡ä¡ll L¡R BRz 

a¡l¡ Lj¡ä¡ll L¡R ¢Nu Q¡¢h Q¡Cm ¢QvL¡l QÉy¡Q¡j¢Q öe ®jSl ¢lu¡S h¡Cl 
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®hl qu Bpz aMe a¡l¡ ®jSl ¢lu¡Sl j¤M ®Qf dl Oll jdÉ Y¤¢Lu ®hyd 

l¡M J a¡m¡hÜ Llz Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡uL L¡jl¦ ®L 

M¡h¡l l¦j ®hyd ®lM a¡m¡hÜ Llz Aaxfl a¡l¡ Bj¡L AÙ» ¢ea hm Hhw 

n¡hm J ®O¢ä (L¥s¡m p¡qn) ¢cu AÙ»N¡l a¡m¡ ®i‰ AÙ» m¤V Llz B¢j 

aMe m¡Ce Qm k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡Ce b¡Lh  a¡cl …¢m Ll¡ qhz 

Aaxfl 1 O¾V¡ fl B¢j Bh¡l ®L¡u¡VÑ¡l N¡XÑ Hp ®c¢M ®L¡e AÙ» AÙ»N¡l 

e¡Cz aMe ®cMm¡j ®pM¡e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡lcl 

q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ quRz Aœ AÙ»N¡l ®bL B¢j flha£Ña 1¢V AÙ» 

¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l jÉ¡X¡j J h¡µQ¡ L¡µQ¡-

cl f¡q¡l¡ ¢cu¢R Lj¡ä¡ll ¢ecÑnz B¢j e¡uL L¡jl¦  J q¡¢hmc¡l 

n¡qS¡q¡e j¡a¥îlL a¡m¡ ®i‰ ®hl Ll¢Rz Aafxfl HL HL 70/80 Se 

pÉ¡l J jÉ¡X¡jcl ®kM¡e He BDR SJu¡el¡ Sj¡ Llz B¢j a¡cl jdÉ 

®mx LZÑm B¢pg Bx lEg, ®jSl ¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡ml 

CEO (LZÑm fcjkÑ¡c¡l) ®L ¢Qe¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM 

Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» Sj¡ ¢cu ®XCl£ g¡jÑ Hl fÐ¡Q£l Vf¢Lu 

f¡¢mu k¡Cz B¢j fÐ¡Q£ll L¡R ®ku BDR Hl ®f¡o¡L gm Civil Dress 

H  f¡¢mu k¡Cz HC Bj¡l hš²hÉz ” 

The confessional statement of co-accused Habilder Md. 

Shahjahan Matabbar (C.S. Accused 49) runs as under- 
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“Na 12/6/82 p¡m ¢pf¡q£ fc i¢aÑ qC ¢h¢X Bl Hz 2005 p¡m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡e ®k¡Nc¡e L¢lz 2007 p¡m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡N i¡s¡ h¡p¡u b¡La¡j Af¡lne X¡m i¡al ¢XE¢V 

L¢lz 1/2/09 a¡w qa ®L¾cÐ£u ®L¡u¡VÑ¡l N¡XÑ Lj¡ä¡l ¢qp¡h ¢XE¢V ®cuz 

Eš² ¢XE¢Va 11 Se pcpÉ ¢Rmz a¡cl jdÉ ®jSl ¢lu¡S, B¢j, e¡uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ Be¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢Va ¢Rmz Afl 

c¤'Sel e¡j S¡e¡ ®eCz Afl ¢Vj J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢Va B¢pz 

8.10 V¡l pju ¢X¢S pÉ¡l p¡je ¢cu k¡Ju¡l pju p¡m¡j ®cCz ¢a¢e 

k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢eu ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦j ®lø 

®euz ®jSl p¡qh ®S¢pJ ®jp ¢hnÐ¡j Llz Q¡¢h Bj¡l L¡R b¡Lz Bj¡cl 

L¡R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦j ¢ial h¡„ a¡m¡ j¡l¡z pL¡m Ae¤j¡e 9.30 

V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ AhÙÛ¡u 

®L¡u¡VÑ¡l N¡XÑl ¢ae¢cL ®bL Hp Y¤L fs ¢fRe b¡L¡ ¢pf¡q£ A¡e¡u¡lL 

BV¢Lu p¡je Hp ¢pf¡q£ nl£g J l¡uq¡eL dl ®gmz a¡cl LuLSe 

®S¢pJ l¦j Y¤L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®gm LuLSe Bj¡L gÓ¡N 

¢cu ®hyd ®gmz Bj¡L X¡C¢ew qm ¢eu¡ k¡uz ®L¡al clS¡ i¡¢‰u¡ AÙ»nÙ» 

m¤V Llz e¡uL L¡jl¦‹¡j¡e Bj¡l p¡b X¡C¢ew l¦j h¡¢du¡ l¡Mz Ae¤j¡e 
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1/1
1
2  O¾V¡ fl ¢pf¡q£ l¡uq¡e ®jpl l¦jl a¡m¡ ®i‰ Bj¡L J 

L¡jl¦‹¡j¡eL EÜ¡l Llz h¡de M¤¢mu¡cu Bjl¡ N¡XÑl¦j ®bL AÙ» ®eCz 

Bj¡l AÙ»¢V B¢j Ae¤j¡e 11.45 O¢VL¡u ¢eu °p¢eL m¡Ce AhÙÛ¡e ®eCz 

26/02/09 a¡¢lM Ae¤j¡e 10.30 V¡l ¢cL L¡u¡VÑ¡l N¡XÑ AÙ» Sj¡ cC Hhw 

°p¢eL m¡Ce Qm k¡Cz ¢hL¡m 3.30 O¢VL¡l pju ®XCl£ g¡jÑl f¡n¢cu 

Ju¡m Vf¢Lu f¡¢mu Bj¡l h¡p¡u k¡Cz ®O¡oZ¡ öe 1/3/09 a¡¢lM ¢lf¡VÑ 

L¢l Hhw 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ial fÐhn L¢lz 11/4/09 a¡¢lM 

f¤¢mn lÉ¡h Bj¡L ®NËga¡l Ll Hhw 11/4/09 a¡¢lM ®L¡VÑ EfÙÛ¡fe Llz 

HC Bj¡l Sh¡eh¢¾cz ” 

The confessional statement of co-accused Sepoy/78913 

Hafizur Rahman (C.S. Accused 53) runs as under- 

“Avwg 24/1/08 ZvwiL wewWAvi wcjLvbvq wmcvnx wnmv‡e †hvM`vb Kwi| 

MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 
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Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB| Avwg Kuv`‡Z _vwK| 

Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK ¸‡jv MvW©iy‡g AvU‡K ‡i‡L 

†KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i| Avwg †KvqvU©vi Mv‡W©i cv‡k Avov‡j 

jywK‡q _vwK| Abygvb 12.00 Uvi w`‡K †ei n‡q wKQz ỳ‡i Avgvi 

†iwRóªv‡i ¯̂v¶i K‡i M„nxZ A ¿̄ c‡i _vK‡Z †`‡L Dnv nv‡Z wb‡q †hLvb 

†_‡K wb‡qwQjvg †mLv‡b †i‡L Avwm cvwj‡q hvB| Gici 1/3/09 Zvwi‡L 

miKvix wb‡ ©̀‡k wewWAvi G †hvM`vb Kwi| 11/6/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that admittedly the appellant was 

on duty at central quarter guard under P.W. 33. From the 

evidence of P.W.33 it is evident that the rebellions snatched 

away the key of kote from guard commander Habilder Shajahan 

and plundered the arms therefrom and under the prevailing 

circumstances there had no scope to prevent the rebellions by 

the appellant or other guards on duty and as such the evidence 

of P.W.33 that the appellant did not prevent the rebellions and 

facilitated the rebellions by providing key of kote in plundering 

arms appears baseless. More so, admittedly, the key of kote was 
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remained with guard commander and the appellant had no role 

thereat to facilitate the rebellions in plundering arms. The 

confession of the appellant is exculpatory in nature, merely a 

statement. It does not disclose any admission of guilt of the 

appellant. Similarly the confessions of co-accused also do not 

disclose any culpability of the appellant to any offence 

excepting his duty as co-guard at central quarter guard. Mr. 

Islam further adds that, in fact, no substantive evidence appears 

on record in support of the charges against the appellant and he 

was convicted and sentenced merely on conjecture and surmise 

and it call for necessary interference. 

Mr. Islam also submits that trial court did not take into 

consideration of the statement of the appellant under section 

342 of the Code of Criminal Procedure and the appellant has 

been highly prejudiced and the basis of his conviction appears 

to have violated entire findings. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that admittedly the appellant was on duty at central quarter 

guard under P.W. 33 at the relevant time and hour in plundering 

arms from kote. P.W. 33 is the eye witness to the event of 

plundering kote. Admittedly, as it appears on record that he was 

confined by the rebellions prior to plundering kote. The 

appellant and co-guards on duty neither moved to protect P.W. 

33 nor to prevent the rebellions from plundering arms, rather 
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their inaction encouraged the rebellions in attaining their 

common object/common intention of uprooting, the army 

officers from B.D.R. and that caused death of 74 persons 

including 57 army officers. Learned D.A.G. thus, in fine, 

submits that trial Court on proper assessment of evidence on 

record rightly found him guilty of the offences as charged for 

and sentenced him accordingly and it does not warrant any 

interference. Consequently, the Cr. Appeal filed on behalf of 

the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict-appellant Md. Anowar Hossain 

(C.S.Accused.54) stated in his confessional statement- 

“MZ 25/2/09 Zvs mKvj 9.00 Uv n‡Z †KvqvU©vi Mv‡W© wWDwU wQj| 

Abygvb 9.30 ev 9.30 Uvi w`‡K wKQz gy‡Lvmavix ‰mwbK mn AcwiwPZ 

Av‡iv ˆmwbK †KvqvU©vi MvW© Avµgb K‡i Avgvi nv‡Z _vKv KZ©„c‡¶i 

Bmy¨K…Z A ¿̄ wb‡q hvq Ges A ¿̄vMvi jyV K‡i| Avwg wPrKvi w`‡j Avgvi 

gyL †P‡c Mvwj w`‡q †g†i †djvi ûgwK ‡`q|  30/40 wgwbU ci Av‡iv 

wKQz RIqvb Awdmvi‡`i ¿̄x I ev”Pv‡`i †KvqvU©vi Mv‡W© AvU‡K iv‡L| 

Avwg Zv‡` †mevhZœ Kwi K¨vw›Ub n‡Z wew¯‹U wK‡b Avwb| 12 Uvi w`‡K 

wKQz  ‰mwbK G‡m Avgvi nv‡Z A ¿̄ bv †`‡L Avgvi ey‡K eÜzK a‡i A ¿̄ 

†bevi Av‡`k  †`q Zv‡`i f‡q †KvqvU©vi Mv‡W©i eviv›`vq c‡i _vKv 

ivB‡dj nv‡Z †bB| Abygvb ivZ 8.00Uvi w`‡K A ¿̄ wb‡q ˆmwbK jvB‡b 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy/78286 Raihan Chowdhury (C.S. 

Accused 46) stated in his confessional statement- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ Be¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢jm ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢uaÅ ¢Rm¡jz HM¡e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

qa 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ysu ¢Rm¡j, kM¡e AnÐÜ R¡m¡e ®cJu¡ qu 

®pM¡e B¢j Bj¡l ¢fRe ®bL Be¤j¡¢eL 9.25 Hl ¢cL …¢ml në öea 

f¡Cz Aaxfl 9.35 Hl ¢cL ®L¡u¡VÑ¡ll 3 f¡n ¢cu 25/30 Se BDR 

°p¢eL (LuLSe j¤M h¡yd¡ LuLSe j¤M ®M¡m¡) Bj¡cl attac Llz aMe 

®pM¡e Ef¢ÙÛa ¢Rme ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u ¢Rmz BPT 

AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡cz hÉ¡SJ a¡cl L¡lJ fl¡ ¢Rm e¡z 

a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡Cm B¢j h¢m Bj¡l L¡R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢fu Lj¡ä¡ll L¡R k¡uz B¢j hm¢R Q¡¢h Lj¡ä¡ll L¡R BRz 

a¡l¡ Lj¡ä¡ll L¡R ¢Nu Q¡¢h Q¡Cm ¢QvL¡l QÉy¡Q¡j¢Q öe ®jSl ¢lu¡S h¡Cl 

®hl qu Bpz aMe a¡l¡ ®jSl ¢lu¡Sl j¤M ®Qf dl Oll jdÉ Y¤¢Lu ®hyd 
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l¡M J a¡m¡hÜ Llz Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡uL L¡jl¦ ®L 

M¡h¡l l¦j ®hyd ®lM a¡m¡hÜ Llz Aaxfl a¡l¡ Bj¡L AÙ» ¢ea hm Hhw 

n¡hm J ®O¢ä (L¥s¡m p¡qn) ¢cu AÙ»N¡l a¡m¡ ®i‰ AÙ» m¤V Llz B¢j 

aMe m¡Ce Qm k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡Ce b¡Lh  a¡cl …¢m Ll¡ qhz 

Aaxfl 1 O¾V¡ fl B¢j Bh¡l ®L¡u¡VÑ¡l N¡XÑ Hp ®c¢M ®L¡e AÙ» AÙ»N¡l 

e¡Cz aMe ®cMm¡j ®pM¡e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡lcl 

q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ quRz Aœ AÙ»N¡l ®bL B¢j flha£Ña 1¢V AÙ» 

¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z ” 

Co-accused Habilder Md. Shahjahan Matabbar (C.S. 

Accused 49) stated in his confessional statement- 

“1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢ce fl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz 8.10 V¡l pju ¢X¢S pÉ¡l p¡j−e ¢c−u k¡Ju¡l pju p¡m¡j ®cCz 

¢a¢e k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢e−u ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦−j 

®lø ®euz ®jSl p¡−qh ®S¢pJ ®j−p ¢hnÐ¡j L−lz Q¡¢h Bj¡l L¡−R b¡−Lz 

Bj¡−cl L¡−R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦−j ¢ia−l h¡−„ a¡m¡ j¡l¡z pL¡m 
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Ae¤j¡e 9.30 V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ 

AhÙÛ¡u ®L¡u¡VÑ¡l N¡−XÑl ¢ae¢cL ®b−L H−p Y¤−L f−s ¢fR−e b¡L¡ ¢pf¡q£ 

A¡−e¡u¡l−L BV¢L−u p¡j−e H−p ¢pf¡q£ nl£g J l¡uq¡e−L d−l ®g−mz 

a¡−cl L−uLSe ®S¢pJ l¦−j Y¤−L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®g−m 

L−uLSe Bj¡−L gÓ¡N ¢c−u ®hy−d ®g−mz Bj¡−L X¡C¢ew q−m ¢eu¡ k¡uz 

®L¡−al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V L−lz ” 

Co-accused Sepoy/78913 Hafizur Rahman (C.S. Accused 

53) stated in his confessional statement- 

“MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 

Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 
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of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 33 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed-  

‘‘A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi kvnRvnvb bv‡qK Kvgi“¾vgvb 

wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi, 

wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 24 e¨vUvwjq‡bi m`m¨ Giv mK‡jB 

†KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg 

Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges 

A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S.55 Accused No.55 Sepoy/77832 Md. Sharif Uddin.  

Trial court charged the Appellant under Sections 

302/149/34and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 
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imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Lt. Colonel Md. Reazul Karim 

 P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statements of co-accused 

–  

Sepoy Md. Raihan Chowdhury  

Habilder Md. Shahjahan Matabbor 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 33 Lt. Col. Md. Reazul Karim deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence 25th Feb, 2009 at 
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6.00 A.M. he was on duty at central quarter guard. At 8.50 

A.M. he was in the room of duty officer. Peeping outside 

through door, he came to see 20/25 BDR personnel. Their 

movement being suspected he stepped forward and challenged 

them and asked quarter guard commander how they appeared 

thereat. The BDR personnel instantly called him with bad 

names ‘L¥š¡l h¡µQ¡, öu¡−ll h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted 

‘Bj¡†K ¢Lm O¤¢o m¡¢b j¡®l’ him. He found guards of kote to remain 

silent. They tied him with rope and chained his leg and hand 

together and attempted to kill him by strangulation. Some BDR 

personnel asked to charge him with bayonet. The BDR 

personnel took away his wrist watch and mobile phone. They 

kept him confined in a room under close door. BDR personnel 

took away key of magazine from the guard commander on duty 

and looted away the arms, ammunitions therefore. At that time 

Habilder Shahjahan was the guard commander. BDR personnel 

invited all other BDR personnel to take out arms and 

ammunitions from magazine and kote- ‘AÙ» ¢e−u jÉ¡N¡−S−e k¡J …¢m 

e¡Jz’ Among the BDR personnel he could identify Sepoy Salim 

Reza, Sepoy Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy 
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Rafiqul, R.P. Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and 

Sepoy Habib. Sajjad was of 13 Battalion, Iqbal of 24 Battalion, 

R.P. Rezaul of Sadar Battalion and all others were of 44 

Battalion. Habilder Shahjahan, Naik Kamruzzaman, Sepoy 

Masum, Sepoy Hafizurr, Sepoy Goutam, Sepoy Chandranath, 

Sepoy Anowar, Sepoy Raihan, the Appellant Sepoy Sarif, all 

were of 24, Battalion and on duty at quarter guard. They did not 

prevent the BDR personnel in taking away arms therefrom and 

also did not come forward to save him, rather they extended 

their all cooperation for looting arms by providing keys in the 

hand of the rebellions. After a while he came to hear the sound 

of foot steps of hundreds of soldiers and loading of bullets in 

the arms. At 9.00 P.M. on 25.02.2009 BDR personnel with 

arms appearing at the door shouted ‘L¥š¡l h¡µQ¡®L ®hl Ll hË¡n g¡u¡l 

Llz’ They took him in another room therefrom where he found 

some women and children. He begged them for his life. He 

passed the whole night there. The BDR personnel were with 

bullet proof jacket. ............... 

In cross-examination on behalf of the Appellant, he 

stated that prior to 25.02.2009 he was also on duty at quarter 
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guard on 22.02.2009. Those who were on duty, they had arms. 

He is an Engineer. He denied the suggestion that he did not 

perform his duty properly and that if he performed his duty 

properly, the occurrence would not happen. He denied the 

suggestion that in order to save is wife and children he 

facilitated to open the magazine. He denied the suggestion that 

accused Sharif Uddin was not on duty on that day. 

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

03.08.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 537 and his 

signature 537/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 5 days. He 

denied the suggestion that in fact the Appellant was on remand 

for 12 days but he recorded of 5 days. He denied the suggestion 

that he did not appraise column 5 to the Appellant and that he 

did not follow the provisions 164/364 of the Code of Criminal 

Procedure and that the confession was obtained under coercion.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he denied the suggestion that at the time of 

occurrence the Appellant was not on duty. The Appellant did 

not prevent the rebellions in plundering arms. He did not collect 

the duty roster of Armory. Duty roster was damaged. He denied 

the suggestion that he implicated the Appellant falsely.  

The confession of the Appellant Sepoy Md. Sharif Uddin 

(C.S.A.55), runs as under- 

“25/2/09 Bs ZvwiL Avgvi mKvj 9.00 Uv †_‡K 11.00 Uv ch©šÍ †m±i 

†KvqvU©vi Mv‡W© wWDwU wQj| 9.30Uvi w`‡K wWDwUiZ Ae ’̄vq ¸jv¸wji 

kã ïb‡Z cvB Ges wewWAvi m`m¨‡`i †`Šov‡`Šwo Ki‡Z †`wL| Avgiv 

11 Rb †gRi wiqvR m¨v‡ii Aax‡b wWDwUiZ wQjvg| ¸jv¸wji AvIqvR 

evo‡Z _v‡K Ges GK`j gy‡Lvk civ †jvK †KvqvUvi Mv‡W© G‡m Avµgb 

K‡i Ges Avgvi Kv‡Q Pvwe Pvq| Avwg Avgvi Kv‡Q Pvwe †bB ej‡j 

Avgv‡K gviai K‡i| ZLb wiqvR m¨vi iæg †_‡K †ei n‡q I‡`i wRÁvmv 

K‡i‡Q †Zvgiv wK KiQ? ZLb Zviv †gRi wiqvR m¨vi‡K iæ‡gi wfZ‡i 

wb‡q nvZ cv ‡e‡a gviwcU K‡i Ges Zvi iæg †_‡K Pvwe ‡bq| wKQzÿb 

ci Av‡iv 4/5 Rb †jvK Av‡m Ges e‡j GLv‡bi wWDwU Awdmvi †Kv_vq? 

Avgiv ewj K‡qKRb †jvK wb‡q †M‡Q| Avgiv m¨vi‡K Gfv‡i iÿv Kwi| 



 

 

4402 

10.30 Uvi w`‡K Awdmvi‡`i cwievi‡K †KvqvU©vi MvW© wb‡q Avwm| 

Avgiv Zv‡`i †ndvR‡Z ivwL| 12.30 Uvq gvB‡K e‡j hv‡`i Kv‡Q A ¿̄ 

cvIqv hv‡e bv Zv‡`i ¸wj Kiv n‡e| Zvici Avwg Avgvi wWDwUi Rb¨ 

Avgvi bv‡g Bmy¨ Kiv A ¿̄ ‡mwU gyLvkavixiv †K‡o wb‡q cv‡k †d‡j 

w`‡qwQj †mwU nv‡Z †bB Ges †KvqvU©vi Mv‡W© wWDwU Kwi| mvivw`b 

†mLv‡bB _vwK| ivZ 10.00 Uvq †Kv‡Z A ¿̄ †i‡L Avwg jvB‡b P‡j hvB| 

iv‡Z jvB‡bB _vwK| 26/2/09 Bs ZvwiL mKvj 10.30 Uvq †RwmI 

†KvqvU©v‡ii KvQ ‡`qvj UcwK‡q wcjLvbvi evB‡i P‡j hvB| GB Avgvi 

Revbew›`|” 

The confessional statement of co-accused Sepoy Md. 

Raihan Chowdhury runs as under- 

“B¢j 25/02/09 Cw a¡¢lM B¢j ¢pf¡q£ j¡p¤j,  ¢pf¡q£ n¢gL, ¢pf¡q£ 

nl£L 

 ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 
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BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 

¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l 

jÉ¡X¡j J h¡µQ¡ L¡µQ¡−cl f¡q¡l¡ ¢c−u¢R Lj¡ä¡−ll ¢e−cÑ−nz B¢j e¡−uL 

L¡jl¦  J q¡¢hmc¡l n¡qS¡q¡e j¡a¥îl−L a¡m¡ ®i−‰ ®hl L−l¢Rz 

Aafxfl H−L H−L 70/80 Se pÉ¡l J jÉ¡X¡j−cl ®kM¡−e H−e BDR 

SJu¡el¡ Sj¡ L−lz B¢j a¡−cl j−dÉ ®mx L−ZÑm B¢pg Bx lEg, ®jSl 
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¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡−ml CEO (L−ZÑm fcjkÑ¡c¡l) ®L 

¢Q−e¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» 

Sj¡ ¢c−u ®XCl£ g¡−jÑ Hl fÐ¡Q£l Vf¢L−u f¡¢m−u k¡Cz B¢j fÐ¡Q£−ll 

L¡−R ®k−u BDR Hl ®f¡o¡L −g−m Civil Dress H  f¡¢m−u k¡Cz HC 

Bj¡l hš²hÉz” 

The confessional statement of co-accused Habilder Md. 

Shahjahan runs as under- 

“Na 12/6/82 p¡−m ¢pf¡q£ f−c i¢aÑ qC ¢h¢X Bl Hz 2005 p¡−m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz 2007 p¡−m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡−N i¡s¡ h¡p¡u b¡La¡j Af¡−lne X¡m i¡−al ¢XE¢V 

L¢lz 1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz 8.10 V¡l pju ¢X¢S pÉ¡l p¡j−e ¢c−u k¡Ju¡l pju p¡m¡j ®cCz 

¢a¢e k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢e−u ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦−j 

®lø ®euz ®jSl p¡−qh ®S¢pJ ®j−p ¢hnÐ¡j L−lz Q¡¢h Bj¡l L¡−R b¡−Lz 

Bj¡−cl L¡−R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦−j ¢ia−l h¡−„ a¡m¡ j¡l¡z pL¡m 
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Ae¤j¡e 9.30 V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ 

AhÙÛ¡u ®L¡u¡VÑ¡l N¡−XÑl ¢ae¢cL ®b−L H−p Y¤−L f−s ¢fR−e b¡L¡ ¢pf¡q£ 

A¡−e¡u¡l−L BV¢L−u p¡j−e H−p ¢pf¡q£ nl£g J l¡uq¡e−L d−l ®g−mz 

a¡−cl L−uLSe ®S¢pJ l¦−j Y¤−L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®g−m 

L−uLSe Bj¡−L gÓ¡N ¢c−u ®hy−d ®g−mz Bj¡−L X¡C¢ew q−m ¢eu¡ k¡uz 

®L¡−al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V L−lz e¡−uL L¡jl¦‹¡j¡e Bj¡l p¡−b 

X¡C¢ew l¦−j h¡¢du¡ l¡−Mz Ae¤j¡e 1/1
1
2  O¾V¡ fl ¢pf¡q£ l¡uq¡e ®j−pl 

l¦−jl a¡m¡ ®i−‰ Bj¡−L J L¡jl¦‹¡j¡e−L EÜ¡l L−lz h¡de M¤¢mu¡−cu 

Bjl¡ N¡XÑl¦j ®b−L AÙ» ®eCz Bj¡l AÙ»¢V B¢j Ae¤j¡e 11.45 O¢VL¡u 

¢e−u °p¢eL m¡C−e AhÙÛ¡e ®eCz 26/02/09 a¡¢lM Ae¤j¡e 10.30 V¡l 

¢c−L −L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ −cC Hhw °p¢eL m¡C−e Q−m k¡Cz ¢hL¡m 

3.30 O¢VL¡l pju ®XCl£ g¡−jÑl f¡n¢c−u Ju¡m Vf¢L−u f¡¢m−u Bj¡l 

h¡p¡u k¡Cz ®O¡oZ¡ ö−e 1/3/09 a¡¢lM ¢l−f¡VÑ L¢l Hhw 3/3/09 a¡¢lM 

¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz 11/4/09 a¡¢lM f¤¢mn lÉ¡h Bj¡−L 

®NËga¡l L−l Hhw 11/4/09 a¡¢lM ®L¡−VÑ EfÙÛ¡fe L−lz HC Bj¡l 

Sh¡eh¢¾cz” 

Mr. Md. Mosabbir Hossain Bhuiyan, the learned 

Advocate appearing on behalf of Appellant submits that the 

P.W. 33 was commanding-in-charge of guards at central quarter 
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guard and it was his duty to protect the kote but having failed to 

perform his duty properly he shifted it to the guards on duty 

who had nothing to do under the facts and circumstances of the 

case since their allotted arms were under lock and key. 

Moreover, the Appellant had no duty at the relevant hour. Kote 

was plundered at 9.00A.M when some other guards were on 

duty and the Appellant was on rest. There is no other 

corroborative evidence to his testimony. His solitary evidence 

can’t be relied on. The confession of the Appellant bears no 

evidentiary value since it is merely a statement, exculpatory in 

nature. The confessional statements of co-accused find no 

corroboration by any witness and thus it lends no support to the 

prosecution evidence. Trial court having failed to assess and 

weigh the evidence on record erroneously found him guilty of 

the offences and sentenced arbitrarily. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 33 is a competent and reliable witness. Admittedly he 

was on duty at central quarter guard and the Appellant was one 

of the guards. The Appellant and other guards did not take any 

step to resist the rebellions when they confined P.W. 33, the 

officer on duty, plundered kote and took away arms. It appears 

from his evidence that the Appellant extended their cooperation 

in plundering arms from kote. The Appellant admitted in his 

confession that he was on duty at central quarter guard on the 

date of occurrence. In view of the above facts his confession 
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appears as corroborative to the testimony of P.W. 33 and it bear 

substance. The evidence of P.W. 33 being reliable and 

trustworthy it can be solely be based for proving the charges 

against the Appellant in view of section 134 of Evidence Act 

and the order being rightly passed on proper assessment of 

evidence on record it warrants no interference. In the premises, 

the Cr. Appeal filed on behalf of the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 
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confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Sepoy Md. Sharif Uddin 

(C.S.A.55)  stated in his confessional statement- 

“Avgiv 11 Rb †gRi wiqvR m¨v‡ii Aax‡b wWDwUiZ wQjvg| ¸jv¸wji 

AvIqvR evo‡Z _v‡K Ges GK`j gy‡Lvk civ †jvK †KvqvUvi Mv‡W© G‡m 

Avµgb K‡i Ges Avgvi Kv‡Q Pvwe Pvq| Avwg Avgvi Kv‡Q Pvwe †bB 

ej‡j Avgv‡K gviai K‡i| ZLb wiqvR m¨vi iæg †_‡K †ei n‡q I‡`i 

wRÁvmv K‡i‡Q †Zvgiv wK KiQ? ZLb Zviv †gRi wiqvR m¨vi‡K iæ‡gi 

wfZ‡i wb‡q nvZ cv ‡e‡a gviwcU K‡i Ges Zvi iæg †_‡K Pvwe ‡bq| 

wKQzÿb ci Av‡iv 4/5 Rb †jvK Av‡m Ges e‡j GLv‡bi wWDwU Awdmvi 

†Kv_vq? Avgiv ewj K‡qKRb †jvK wb‡q †M‡Q| Avgiv m¨vi‡K Gfv‡i 

iÿv Kwi| 10.30 Uvi w`‡K Awdmvi‡`i cwievi‡K †KvqvU©vi MvW© wb‡q 

Avwm| Avgiv Zv‡`i †ndvR‡Z ivwL| 12.30 Uvq gvB‡K e‡j hv‡`i Kv‡Q 

A ¿̄ cvIqv hv‡e bv Zv‡`i ¸wj Kiv n‡e| Zvici Avwg Avgvi wWDwUi 

Rb¨ Avgvi bv‡g Bmy¨ Kiv A ¿̄ ‡mwU gyLvkavixiv †K‡o wb‡q cv‡k †d‡j 

w`‡qwQj †mwU nv‡Z †bB Ges †KvqvU©vi Mv‡W© wWDwU Kwi| mvivw`b 

†mLv‡bB _vwK| ivZ 10.00 Uvq †Kv‡Z A ¿̄ †i‡L Avwg jvB‡b P‡j 

hvB|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Md. Raihan Chowdhury stated in his 

confessional statement - 

“B¢j 25/02/09 Cw a¡¢lM B¢j ¢pf¡q£ j¡p¤j,  ¢pf¡q£ n¢gL, ¢pf¡q£ 

nl£L 

 ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j,” 

Co-accused Habilder Md. Shahjahan stated in his 

confessional statement - 

“Na 12/6/82 p¡−m ¢pf¡q£ f−c i¢aÑ qC ¢h¢X Bl Hz 2005 p¡−m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz 2007 p¡−m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡−N i¡s¡ h¡p¡u b¡La¡j Af¡−lne X¡m i¡−al ¢XE¢V 

L¢lz 1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 
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L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 33 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed- 

‘A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q 

A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi mvnRvnvb| Zviv e‡j A ¿̄ wb‡q 

g¨vMvwR‡b hvI ¸wj bvI G‡`i g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, 

wmcvnx KvRj, j¨vÝ bv‡qK BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx 

Rwmg gwj−K, wmcvnx Ievq ỳj I wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ 

mv¾v` 13 e¨vUvwjqb, BKevj 24 e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb 
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evKx mK‡jB 44 e¨vUvwjq‡bi m`m¨| A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi 

kvnRvnvb bv‡qK Kvgi“¾vgvb wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, 

wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi, wmcvnx ivqnvb, wmcvnx kixd Giv mK‡j 24 

e¨vUvwjq‡bi m`m¨ Giv mK‡jB †KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i 

A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m 

bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q 

mnvqZv K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.53 Sepoy/78319 Md. Hafizur 

Rahman.  

Trial court charged the appellant under Sections 

302/382/114/34 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Major Reazul Karim 

 P.W.339 Ferdous Ara, Magistrate and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant and along with confessional statement of co-accused – 

Sepoy/78286 Raihan Chowdhury (C.S. A.46) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 33 is Lt. Col. Md. Reazul Karim. He deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door he came 

to see 20/25 BDR personnel. Their movement being suspected 

he stepped forward and challenged them and asked quarter 

guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡−ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡−L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of kote to remain silent. They tied him 

with rope and chained his legs and hands together and 
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attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms ammunition therefrom. At that time Habilder 

Shahjahan was the guard commander. BDR personnel invited 

all other BDR persons to take out arms and ammunitions from 

Magazine and Kote- ‘AÙ» ¢e−u jÉ¡N¡wS−e k¡J, …¢m e¡Jz’ Among the 

BDR personnel he could identify Sepoy Salim Reza, Sepoy 

Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy Rafiqul, R.P. 

Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and Sepoy Habib. 

Sajjad was of 13 Battalion, Iqbal of 24 Battalion, R.P. Rezaul of 

Sadar Battalion and all others were of 44 Battalion. At that time 

Habilder Shahjahan, Naik Kamruzzaman, Sepoy Masum, the  

appellant Sepoy Hafizur, Sepoy Goutam, Sepoy Chandranath, 

Sepoy Anwar, Sepoy Raihan, Sepoy Sarif, all  of 24 Battalion 

were on duty at quarterguard. They did not prevent the BDR 

personnel in taking away arms therefrom and also did not come 

forward to save him. Rather they extended their all co-operation 
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in looting arms by delivering keys in the hands of the 

rebellions. .......................... 

In cross-examination on behalf of the appellant, he stated 

that guard commander remained on duty for six hours. All 11 

persons were on duty for 24 hours by rotation. He had no 

knowledge of circular dated 21.02.2009. He denied the 

suggestion that the appellant Sepoy Hafiz had no duty on that 

day and that he deposed falsely.  

P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

28.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the condemner/appellant as exhibit 

503 and his signature 503/1 series.  

In cross-examination on behalf of the 

condemner/appellant, he stated that the appellant was taken on 

remand for 15(fifteen) days. ...............................  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant he  stated 

that P.W.33 deposed of Sepoy Safiqul  and Ripon. He recorded 
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the statement of Safiq 27.04.2009 and that of Ripon on 

05.05.2009. Chandra Nath and Safiq were on duty on 

25.02.2009. Ripon did not depose of Chandra Nath. He was on 

duty at 9.15 A.M. Safiq and Ripon did not depose that the 

appellant was helping with key. Maj. Riaz deposed that he saw 

the rebellions at 8.15 A.M. He denied the suggestion that the 

statement of Maj. Riaz is tutored and on his false evidence he 

implicated the appellant.  

The confession of the appellant Md. Hafizur Rahman 

(C.S.53), runs as under- 

“Avwg 24/1/08 ZvwiL wewWAvi wcjLvbvq wmcvnx wnmv‡e †hvM`vb Kwi| 

MZ 25/2/09 ZvwiL mKvj 11Uv n‡Z 1.00 Uv ch©šÍ wewWAvi †K› ª̀xq 

†KvqvU©vi Mv‡W© wWDwU wQj| H Kvi‡b 25/2/09 ZvwiL mKvj 6.00 Uvq 

miKvixfv‡e †iwRóªv‡i ¯̂v¶i K‡i nvwZqvi †bB| Ges wWDwUi Rb¨ 

MvW©iæ‡g  A‡c¶v Ki‡Z _vwK H mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 

20/30 Rb gy‡Lvmavix ˆmwb‡Ki †cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i 

mvg‡b _vKv wWDwUiZ wmcvnx Av‡bvqvi kixd ivqnvb Ges cieZx© 

wWDwUi Rb¨ A‡c¶vq _vKv kwdK, gvmyg, †MŠZg I wicb Ges 

Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i mv‡_ _vKv A ¿̄ wQwb‡q †bq 

Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã ïb‡Z cvB| Avwg Kuv`‡Z _vwK| 
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Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK ¸‡jv MvW©iy‡g AvU‡K ‡i‡L 

†KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i| Avwg †KvqvU©vi Mv‡W©i cv‡k Avov‡j 

jywK‡q _vwK| Abygvb 12.00 Uvi w`‡K †ei n‡q wKQz ỳ‡i Avgvi 

†iwRóªv‡i ¯̂v¶i K‡i M„nxZ A ¿̄ c‡i _vK‡Z †`‡L Dnv nv‡Z wb‡q †hLvb 

†_‡K wb‡qwQjvg †mLv‡b †i‡L Avwm cvwj‡q hvB| Gici 1/3/09 Zvwi‡L 

miKvix wb‡ ©̀‡k wewWAvi G †hvM`vb Kwi| 11/6/09 ZvwiL Avgv‡K 

†MÖdZvi Kiv nq|” 

The confessional statement of co-accused Sepoy/78286 

Raihan Chowdhury (C.S. 46) runs as under- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 
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¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l 

jÉ¡X¡j J h¡µQ¡ L¡µQ¡−cl f¡q¡l¡ ¢c−u¢R Lj¡ä¡−ll ¢e−cÑ−nz B¢j e¡−uL 

L¡jl¦  J q¡¢hmc¡l n¡qS¡q¡e j¡a¥îl−L a¡m¡ ®i−‰ ®hl L−l¢Rz 

Aafxfl H−L H−L 70/80 Se pÉ¡l J jÉ¡X¡j−cl ®kM¡−e H−e BDR 

SJu¡el¡ Sj¡ L−lz B¢j a¡−cl j−dÉ ®mx L−ZÑm B¢pg Bx lEg, ®jSl 

¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡−ml CEO (L−ZÑm fcjkÑ¡c¡l) ®L 

¢Q−e¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» 
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Sj¡ ¢c−u ®XCl£ g¡−jÑ Hl fÐ¡Q£l Vf¢L−u f¡¢m−u k¡Cz B¢j fÐ¡Q£−ll 

L¡−R ®k−u BDR Hl ®f¡o¡L −g−m Civil Dress H  f¡¢m−u k¡Cz HC 

Bj¡l hš²hÉz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that prosecution cited a solitary 

witness P.W. 33 against the appellant but his evidence appears 

unreliable, unworthy of credit and so meager that it can’t justify 

the impugned conviction and sentence. He submits that 

admittedly the appellant was on duty at Central Quarter guard 

on 25th Feb, 2009 from 7 A.M to 9 A.M under the supervision 

of P.W. 33 who himself admitted in his cross-examination on 

behalf of Raihan Chawdhury (C.S. 46) that usually duty 

changed 5/10 minutes ahead ‘me mgq 5/10 wgwbU Av‡M shifting 

duty ey‡S †bq’ So, the testimony of P.W. 33 that the rebellions 

took away arms plundering kote in presence of the appellant 

and the appellant ‘A¯ÎvMvi jy‡V evav †`B bvB Ges A¤ÎvMv‡ii Pvwe 

we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i’ finds no basis.  

Mr. Islam in course of his argument draws our attention 

to P.W. 453 who was also on duty as guard at the relevant time 

and hour and his evidence ‘`iRv †fs‡M A¯Î wb‡q hvq’ appears 
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contradictory with the evidence of P.W. 33 rather it belies his 

testimony that the appellant ‘Pvwe w`‡q mnvqZv K‡i’. More so, P.W. 

453 himself did not make any allegation against the appellant. 

Mr. Islam also adds that Raihan Chawdhury (C.S. 46) admitted 

in his statement under Section 164 of the Code of Criminal 

Procedure that the rebellions plundered away arms from kote 

after breaking its door. 

Mr. Islam furthers submits that the confession of the 

appellant is neither voluntary nor true and it bears no 

evidentiary value. As per admission of P.W.339 the confessing 

recording Magistrate the appellant was taken on remand for 

15(fifteen) days and put under inhuman torture as he claimed in 

his statement under Section 342 of the Code of Criminal 

Procedure. In view of the above facts his confession is no more 

but a production of torture and it bears no evidentiary value. 

Trial court did not take into consideration of his statement 

under section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and the basis of his 

conviction appears to have vitiated entire findings.  
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Mr. Islam also submits that the confessional statements 

of Raihan Chawdhury (C.S. A. 46) having not been 

corroborated by any independent witness, it can’t be considered 

as evidence.  

Mr. Islam lastly submits that the trial court having failed 

to assess and weigh the evidence on record erroneously found 

him guilty of the offences and thus urges to set aside the 

impugned of conviction and sentence and allow the Cr. Appeal 

filed on behalf of the appellant.       

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that admittedly by P.W.33 is the eye witness to the occurrence 

and he was in-charges of Quarter-guard on that auspicious  day 

25th Feb, 2009 and the appellant was also guard on duty thereat 

with others. He was cross-examined on behalf of the appellant 

but his testimony remains unshaken and unembellished. The 

confession of the appellant appears evasive and inculpatory in 

nature and it finds corroboration with the statement of P.W.33. 

No evidence appears that his confession was obtained under 

coercion, thereat or undue influence. Confession recording 

Magistrate duly certified to it’s voluntariness. From the 

evidence on record it is apparent that the appellant had 

allegiance to the activities of the rebellions and later on, by 

taking arms he participated in the rebellion. Trial Court 

considering the above evidence on record rightly found the 

appellant guilty of the offences as charged for and accordingly 



 

 

4428 

passed the impugned order of conviction and sentence and it 

does not warrant any interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  
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The convict/appellant Md. Hafizur Rahman (C.S.53), 

stated in his confessional statement- 

“mgq Abygvb 9.00 ev 9.30 Uvi w`‡K 20/30 Rb gy‡Lvmavix ˆmwb‡Ki 

†cvlvK cwiwnZ †jvK †KvqvUvi Mv‡W©i mvg‡b _vKv wWDwUiZ wmcvnx 

Av‡bvqvi kixd ivqnvb Ges cieZx© wWDwUi Rb¨ A‡c¶vq _vKv kwdK, 

gvmyg, †MŠZg I wicb Ges Avgv‡`i‡K A‡ ¿̄i gy‡L fq †`wL‡q Avgv‡`i 

mv‡_ _vKv A ¿̄ wQwb‡q †bq Ges †KvqvU©vi Mv‡W©i eû A ¿̄ †bevi kã 

ïb‡Z cvB| Avwg Kuv`‡Z _vwK| Avgv‡`i cÖ‡Z¨K‡K H gy‡Lvk avix †jvK 

¸‡jv MvW©iy‡g AvU‡K ‡i‡L †KvqvUvi Mv‡W©i A ¿̄ jyÚb K‡i| Avwg 

†KvqvU©vi Mv‡W©i cv‡k Avov‡j jywK‡q _vwK| Abygvb 12.00 Uvi w`‡K 

†ei n‡q wKQz ỳ‡i Avgvi †iwRóªv‡i ¯̂v¶i K‡i M„nxZ A ¿̄ c‡i _vK‡Z 

†`‡L Dnv nv‡Z wb‡q †hLvb †_‡K wb‡qwQjvg †mLv‡b †i‡L Avwm cvwj‡q 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy/78286 Raihan Chowdhury (C.S. 46) 

stated in his confessional statement- 
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“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 

¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 
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m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z” 

The confessional statement of co-accused having been 

corroborated by the attending facts and circumstance of the case 

it bears evidentiary value in view of section 30 of the Evidence 

Act.  

P.W. 33 referred above saw him to participate actively to 

the occurrence in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 33 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed-  
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‘`iRv  w`‡q evB‡q ZvwK‡q †`wL 20/25 Rb wewWAvi m`m¨ Gw`K Iw`K 

ZvKv‡”Q| Zv‡`i †`‡L m‡›`n nIqvq Zv‡`i Kv‡Q hvB I †P‡jÄ K‡i ewj †Zvgiv 

wK KiQ I MvW© KgvÛv‡ii D‡Ï‡k¨ ewj Giv Kviv wKfv‡e Avmj ? m‡½ m‡½ 

ˆmwbKMb Avgvi D‡Ï‡k¨ KzËvi ev”Pv ïqv‡ii ev”Pv Avwg© Awdmvi e‡j Svwc‡q 

c‡i Avgv‡K wKj Nywl jvw_ gv‡i| GB mgq ZvwK‡q †`wL A ¿̄vMv‡ii MvW©Mb 

bxi‡e `vwo‡q Av‡Q| Zviv Avgv‡K ‡Ps ỳjv K‡i a‡i wb‡q iwk I †PBb w`‡q 

nvZcv †e‡a †d‡j Mjv wU‡c nZ¨vi †Póv K‡i| †KD †KD e‡j †eq‡bU LywP‡q 

†g‡i †dj| Zviv Avgvi nvZ Nwo †gvevBj †dvb wQwb‡q †bq| Avgv‡K †e‡a †i‡L 

evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© KgvÛv‡ii 

KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi mvnRvnvb| 

Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i g‡a¨ Avwg wmcvnx †mwjg †iRv 

wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK BKivg, wmcvnx iwdKzj Avi, wc 

†iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj I wmcvnx nvwee‡K wPb‡Z cvwi| 

G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, BKevj 24 e¨vUvwjqb, Avi,wc †iRvDj m`i 

e¨vUvwjqb evKx mK‡jB 44 e¨vUvwjq‡bi m`m¨| A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ 

nvwej`vi kvnRvnvb bv‡qK Kvgi“¾vgvb wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx 

†MŠZg, wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 

24 e¨vUvwjq‡bi m`m¨ Giv mK‡jB †KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i 

A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m 
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bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q 

mnvqZv K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.81 Sepoy/73812 Md. Nizam Uddin 

Chowdhury @ Nazim Uddin Chowdhury. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.205 Habil Md. A. Samad and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused -  

MLSS Saifuddin (C.S.88) 

Appellant also examined the following witnesses on his 

behalf- 

D.W.13 Bashir Uddin 
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D.W.14 Md. Zakaria. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.205 Habilder Md. A. Samad deposed that on 

25.02.2009 he was cleaning cookeries. At 9.00 A.M. he heard 

firing and waited for instruction of higher authority. At 4.00 

P.M. he went to mess on 3rd floor to take lunch. At that time in 

front of the Line of 36, Battalion he came to see the Appellant 

73812 Sepoy Nizam, 74713 Sepoy Monjur and 77620 Sepoy 

Monower to move around with arms and agitated mood. 

Thereafter he went to store and passed the night thereat.  

 In cross-examination on behalf of the Appellant, he 

stated that he used to live in the Line. He deposed before I.O. 

on 22.04.2009. On 22.04.2009 he was in charge of maintaining 

cookeries. Normally lunch hour was 12.30 A.M. to 1.30 P.M. 

On the date of occurrence he went to mess at 3/ 4.00 P.M. At 

that time he did not find anyone in the mess. He came to see 

Sepoy Nizam, Mahfuz and Monzur. He knew 73812 Nizam of 
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32 Battalion. There was another BDR person named 80725 

Nizam. He got 73812 Nizam Uddin (Appellant) in different 

administrative works. Before I.O. he deposed of Nizam Uddin 

Chowdhury. He denied the suggestion that he did not see the 

Appellant with arms and that he deposed falsely. At the time of 

occurrence he was Habilder and at present he is also Habilder. 

Quarter master is not a promotion post.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 26.03.2009 and taken 

on remand for 5 days. In C.S. the Appellant has been named as 

Nizam Uddin @ Nazam Uddin. He denied the suggestion that 

he implicated the Appellant in C.S. without proper 

investigation.  

The confessional statement of co-accused MLSS 

Saifuddin (C.S.A.88) runs as under- 

“Avwg 36 ivB‡dj e¨v‡Uwjqv‡bi Awd‡m Gg.Gj.Gm.Gm Gi †emvgwiK 

c‡` Kg©iZ AvwQ| MZ 25/2/09 Bs ZvwiL mKvj 7.30 Uvi w`‡K Avwg 

Awd‡m hvB| Awd‡mi †Uwj‡dv‡bi Kv‡Q 
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Avwg I nvwej`vi mnKvix Avï‡Zvl e‡m wWDwU Ki‡Z _vwK| Awd‡m G‡m 

Avwg wmI K‡Y©j Gbv‡qZ, †gRi gKeyj m¨vi‡K †`wL| †cŠ‡b 9 Uvi w`‡K 

Zviv mevB `ievi n‡ji w`‡K P‡j hvb| mKvj †cŠ‡b 10.00 Uvi w`‡K 

Awd‡mi cÖavb mnKvix bv‡qK my‡e`vi Avjx AvKei Awd‡m †`Š‡o Av‡m 

Ges Uzwc Ly‡j gv_vi Nvg gy‡Q| †m †Kvb K_v e‡j bv| Avwg eviv›`vq 

hvB| ZLb K‡qKRb wmcvnx I bv‡qK‡K †`Š‡o Avm‡Z †`wL| bv‡qK 

Igi Avjx G‡m e‡j †h, `ievi n‡j eªvk dvqvi n‡”Q| wmcvnx knx`I 

wmcvnx bvwRg GKB K_v e‡j| Gi 5 wgwbU c‡i 30/35 Rb wmcvnx, 

†K‡gv †MwÄ I dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, †m±i KgvÛvi gywRe I 

‡gRi gKeyj †K wN‡i wb‡q Awd‡mi w`‡K Av‡m| wmI Gbv‡qZ m¨vi 

†m±i KgvÛvi K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi Avcwb Avgvi Awd‡m 

e‡mb, Avwg MÛ‡Mvj _vgvq Avwm| Gi g‡a¨ †KvZ fv½vi kã cvB| H 

30/35 R‡bi g‡a¨ nvwej`vi Rvjvj‡K wPb‡Z cvwi| †j: K‡Y©j Gbv‡qZ 

m¨vi †Kv‡Zi w`‡K †h‡Z PvB‡j nvwej`vi Rvjvj Zv‡K †h‡Z evav †`q 

Ges Zv‡K ‡`vZjvi wmwo‡Z DwV‡q av°v w`‡q Dc‡i DV‡Z e‡j| wmI 

m¨vi †`vZjvq D‡V Gm.Gg. †Kv_vq, nvwej`vi †gRi †Kv_vq e‡j wPrKvi 

Ki‡Z _v‡K| Gi g‡a¨ Awd‡m emv bv‡qK Igi Avjx, wmcvnx wbRvg I 

knx` †Kv‡Zi w`‡K P‡j hvq| H mgq Pviw`‡K ¸wji kã ïb‡Z cvB| 

nvwej`vi Rvjvj I Zvi mv‡_ _vKv 30/35 mn wmcvnx mevB †Kv‡Zi 

w`‡K †`Š‡o hvB| nvwej`vi Rvjvj wmI mv‡ne‡K †Kv‡Zi w`‡K †h‡Z 



 

 

4442 

evav w`‡j Awd‡mi mvg‡b wWDwUiZ Aviwc nviæb euvwk evwR‡q Rvjvj‡K 

wb‡la Ki‡j Rvjvj Zv‡K evav †`q| wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 

300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm 

wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ wb‡q D‡V hvq| 

wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji 

nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg 

†iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi 

BDmyd I wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv mevB 

Awd‡mi wewfbœ RvqMvq hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, 

wmcvnx Avjxg †iRv, wmcvnx eRjy I j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv 

Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q 

Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K 

†`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j 

†h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, 

ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg 

Awd‡mi wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j 

Gbv‡qZ m¨v‡ii i³v³ jvk c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K 

`vwo‡q †Kvbw`‡K hve wPšÍv Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci 

†_‡K wb‡P coj| †`wL †h †hUv †gRi gKey‡ji jvk| Avwg ZLb wPrKvi 
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Kwi| Awd‡mi mvg‡bi eviv›`v I K¨vw›U‡bi gvSLv‡b `vov‡bv bv‡qe 

my‡e`vi Avjx AvKei‡K Gm.Gg.wR wb‡q `vwo‡q _vK‡Z †`‡L Zv‡K me 

K_v ej‡j wZwb e‡jb †h, Avgv‡K GB me ej bv, Avwg GB me †`Le 

bv| Avwg hLb wPrKvi Kwi ZLb j¨v: bv‡qK Av‡bvqvi G‡m e‡j †h, ZzB 

wPrKvi KiwQm †Kb? GB K_v e‡j Avgvi Mv‡j 2Uv _vào gv‡i| Gici 

Avwg Avi wc e¨viv‡Ki †PŠwKi Kb©v‡i wM‡q e‡m _vwK| Gici Avwg Avi 

wc e¨vivK †_‡K †ei n‡q bvwcZ I aywc N‡ii w`‡K †h‡Z _vwK| ZLb 

‡`wL gy‡Lvk evav wewWAvi ˆmwbKiv A ¿̄ nv‡Z wWDwU Ki‡Q| Zv‡`i †KD 

†KD wmMv‡iU UvbwQj| Zv‡`i GKRb Avgvi cwiPq Rvb‡Z PvB‡j cwiPq 

†`B| ZLb †ejv Abygvb 11/11.30 Uv| H mgq nvwej`vi BDmyd 

Gm,Gg,wR nv‡Z wb‡q c~e© w`‡K n‡Z †`Š‡o G‡m H ‰mwbK‡`i‡K e‡j †h, 

G n‡jv Gg.Gj.Gm.Gm. mvBdzwÏb, 36 ivB‡dj e¨v‡Uwjqvb| G †hb 

fvM‡Z bv cv‡i| I‡K cvwbi U¨vswKi Dci emvq ivL| †Kv_v I hvB‡Z 

w`‡e bv| hvB‡Z †M‡j ¸wj K‡i w`‡e| ZLb Zviv Avgv‡K cvwbi UªvswKi 

Dci emvq iv‡L| Avgvi wccvmv jvM‡j ˆmwbK‡`i‡K e‡j e¨viv‡Ki 

wfZ‡i cvwb †L‡Z hvB| cvwbi U¨vswK‡Z e‡m _vKvKv‡j e¨v‡Uwjqvb 

e¨viv‡Ki gvB‡K ïb‡Z cvB †h, wewWAvi fvB‡qiv Avcbviv nv‡Z A ¿̄ 

‡bb| hv‡`i nv‡Z A ¿̄ _vK‡e bv Zv‡`i ¸wj Kiv n‡e| e¨viv‡K cvwb 

†L‡Z wM‡q †`wL †h, nvwej`vi BDmyd Zvi mv‡_ gy‡Lvk evav 4/5 Rb 

ˆmwbK‡K wb‡q Wvówe‡b c‡o _vKv †nvMjv w`‡q K‡Y©j gywRe, †j: K‡Y©j 
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Gbv‡qZ I †gRi gKey‡ji jvk †e‡a wb‡q mvB‡Kj M¨v‡i‡Ri wcQ‡b ivLv 

wcK Avc Mvwo‡Z DVvq| H mgq nvwej`vi Rvjvj‡K A ¿̄ nv‡Z wb‡q 

`w¶b w`K ‡_‡K DËi w`‡K †n‡U Avm‡Z †`wL| Gici Avwg cvwbi 

U¨vswK‡Z wMqv e‡m _vwK| Abygvb mv‡o ev‡ivUvi w`‡K nvwej`vi †gRi 

kvnRvjvj K¨vw›U‡bi Kv‡Q G‡m ejvewj K‡i †h, wcQjv BDmyd UvÆz †kvi 

ˆmwbK‡`i w`‡q Awdmvi‡`i jvk gyovq wb‡q †M‡Q| mÜ¨v Abygvb mv‡o 7 

Uvi w`‡K nvwej`vi BDmyd I j¨vÝ bv‡qK gÄy G‡m K¨vw›U‡bi mvg‡b emv 

bv‡qK my‡e`vi kvnRvnvb‡K e‡j †h, Avgv‡K 10/15 Rb †jvK †`b, 

¯̂ivóªgš¿x `ievi n‡j Avm‡e| `ievi n‡ji i³ cwi¯‹vi Ki‡Z n‡e| 

kvnRvnvb e‡j †h, Avwg †jvK w`‡Z cvie bv| Avgvi †P‡q wmwbqi 

KgvÛvi‡`i e‡jb ZLb nvwej`vi BDmyd j¨v: bv‡qK gÄy‡K e‡j †h, 

ZvovZvwo e¨viv‡K hvI| me Svo–̀ vi †K wb‡q Avm| j¨v: bv‡qK gÄy wd‡i 

G‡m nvwej`vi BDmyd‡K e‡j †h, e¨viv‡K Svo–̀ vi bvB, mevB wUwf 

†`L‡Q| j¨v: bv‡qK gÄy wU.wf iæ‡g †_‡K Svo–̀ vi Rvgvj I Aveyj †K 

wb‡q Av‡m| nvwej`vi BDmyd I j¨v: bv‡qK gÄy Svo–̀ vi‡`i wb‡q `ievi 

n‡j hvq| Gi 15 wgwbU ci nvwej`vi BDmyd wd‡i G‡m Avgv‡K e‡j †h, 

`ievi n‡j Pj, KvR Ki‡Z n‡e| Avwg cÖ_‡g A¯̂xKvi Ki‡j †m 

Gm.Gg.wR Avgvi wc‡V †VwK‡q ¸wj Kivi fq †`Lvq| Gici Avwg Zvi 

mv‡_ `ievi n‡j hvB| †`wL A‡b‡KB `ievi nj cwi¯‹vi Ki‡Q| 

ˆmwbKiv gy‡Lvk c‡i A ¿̄ nv‡Z wWDwU Ki‡Q| `ievi n‡j A‡bK i³ 
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wQj| Avwg nvwej`vi BDmyd‡K ewj Avwg nv‡U©i iæMx| Avwg i³ cwi¯‹vi 

Kivi KvR Ki‡Z cvie bv| ZLb nvwej`vi BDmyd Avgv‡K †Pqvi R‡iv 

Kivi K_v ej‡j Avwg ‡Pqvi R‡ov Ki‡Z ïiæ Kwi| ZLb GKRb gy‡Lvk 

civ ˆmwbK Avgv‡K e‡j †h, Avcwb ey‡ov gvbyl Avcwb e‡m _v‡Kb| Avwg 

ZLb `ievi n‡ji evwn‡i AvBj¨v‡Û e‡m _vwK| Gi Av‡M †Pqvi R‡ov 

Kivi mgq †`wL GKUv cv‡R‡iv Mvwo| Dc‡i gvBK evav, `ievi n‡ji 

mvg‡b Avmj| †fZ‡i †jvK wQj| ZLb nvwej`vi BDmyd H Mvwo‡Z 

mvg‡b wQ‡U D‡V| MvwoUv 36 ivB‡d‡ji cvKv MÖvD‡Ûi w`‡K P‡j hvq| 

ivZ mv‡o GMv‡iv/ev‡ivUvi w`‡K KvR †kl nq| ZLb nvwej`vi BDmyd H 

Mvwo‡Z K‡i Avevi G‡m KvR †kl n‡q‡Q wKbv wR‡Ám K‡i| Gici †m 

mevB‡K P‡j †h‡Z e‡j| Gici †m Mvwo‡Z D‡V †m gvB‡K e‡j †h, 

wewWAvi fvB‡qiv ¸wj †ekx LiP Ki‡eb bv| Avwg© GUvK Ki‡j ¸wji 

cÖ‡qvRb n‡e| wmwfj fvB‡qiv Avcbviv Avgv‡`i mvnvh¨ K‡ib| Avwg©iv 

Avgv‡`i gvivi Rb¨ 3 bs, 4 bs †M‡U P‡j Avm‡Q| Gici Avwg `ievi 

nj †_‡K †n‡U K¨vw›U‡bi cvwbi U¨vswKi Kv‡Q hvB| †mLv‡b bv‡qe 

my‡e`vi kvnRvnvb‡K emv †`wL| †m wR‡Ám K‡i, wK Kiwj| Avwg ewj 

Avwg nv‡U©i iæMx| i³ cwi®‹vi Kwi bvB| †Pqvi R‡ov KiwQ| Avwg cvwbi 

U¨vswKi Dci mvivivZ KvUvB| Gi g‡a¨ ivZ Abygvb 3.00 Uvi w`‡K 

nvwej`vi BDmyd cv‡R‡iv Mvwo‡Z G‡m gvB‡K e‡j †h, wewWAvi fvB‡qiv 

A‡nZzK ¸wj LiP Ki‡eb bv| Avcbv‡`i Rb¨ myLei n‡jv 14 m`‡m¨i †h 
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`j cÖavbgš¿xi evmvq wMqvwQj Zviv GLb Avgv‡`i mv‡_ Av‡Q| cÖavb 

gš¿x 12 `dv `vex †g‡b wb‡q‡Q| Gici †m Mvwo wbqv P‡j hvq| iv‡Zi 

†ejv wm‡j‡Ui 38 e¨v‡Uwjqv‡bi Uy IqvB wm †gRi Zmwjg, Avwg© 

†nW‡KvqvU©v‡ii †gRi Avwgi I wgicyi Avwg© K‡j‡Ri †gRi Rvgv‡bi 

m¨v†ii mv‡_ Avgvi K_v nq| †gRi Avwgi 36 ivB‡dj Avgv‡`i Uz IqvB 

wm wQ‡jb| wZwb Avgv‡K wR‡Ám K‡ib †h, Avgvi e¨vP‡gU †j: K‡Y©j 

mv¾v` mv‡n‡ei Lei wK ? Avwg ewj, m¨vi `ievi n‡j hviv wQj mevB‡K 

†g‡i †dj‡Q| †gRi Zmwjg m¨vi †dvb Ki‡j Zv‡K ewj †h, ˆmwbKiv 

Avgvi †m±i KgvÛvi mn 36 ivB‡d‡ji wmI I Uz IqvBwm‡K †g‡i‡Q| 

Avgvi †gvevBj bs -01716-345054 

26/2/09 Bs ZvwiL mKvj Abygvb mv‡o 11.00 Uvi w`‡K †`wL †RwmI 

g¨v‡Pi wcQb w`‡q gB w`‡q A‡bK wewWAvi I Zv‡`i cwievi cvi n‡q 

hv‡”Q| ZLb Avwg H gB w`‡q cvi n‡q hvB| Gici evmvq hvB| †Mvmj 

K‡i LvIqv `vIqv K‡i bvgvR cwi| wUwf‡Z msev` ï‡b 1 Zvwi‡L 4 bs 

†M‡U nvwRi nB| iv‡Z Avevnbx gv‡V †bq| gv‡P©i 3 Zvwi‡L wcjLvbvq 

cÖ‡ek Kwi| 21/4/09 Bs Zvwi‡L Avgv‡K †MÖdZvi Kiv nq| wewWAviiv 

Lye Lvivc KvR K†i‡Q| Avwg Gi wePvi PvB| Avwg hZUzKz †`‡LwQ ï‡bwQ 

†¯̂”Qvq me ejjvg| GB Avgvi e³e¨|” 

D.W.13 Bashir Uddin deposed that accused Nizam Uddin 

Chowdhury (C.S.A.81) is his full brother. On 25.02.2009 he 
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was in the room No.573 of Surzashen Hall, Dhaka University. 

His brother came to his room. At that time his roommate 

Zakaria, a student of Islamic history was also there. On 

interrogation his brother told him of disorder in Peelkhana. His 

brother remained in the room up to 03.03.2009. Thereafter he 

went to Peelkhana.  

In cross-examination on behalf of the State, he stated that 

he did not inform of stay of his brother to the authority. He 

denied the suggestion that in order to save his brother he 

deposed falsely.  

D.W.14 Md. Zakaria deposed that on 25.02.2009 he was 

in room No.573 of Surzashen Hall, Dhaka University. At about 

10.30 the Appellant came to his room in civil dress. He 

explained his appearance thereat for the cause of disorder in 

Peelkhana.  He remained in his room till 03.03.2009.  

In cross-examination on behalf of the State, he stated that 

room No.573 was not allotted in his favour. It was a political 

room. They were occupying it. The room was not also allotted 

in favour of Bashir Uddin (D.W.13) the younger of the 

Appellant. He can’t say when the Appellant left the room on 
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03.03.2009. He also did not know what the Appellant did in 

Peelkhana.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the identification of the 

Appellant by P.W. 205 is doubtful and unreliable. He admitted 

that there was another BDR person named Nijam (80725). He 

claims that he deposed before I.O of Nijam Uddin Chaudhury. 

The Appellant is named 73812 Md. Nijam Uddin Chaudhury 

but he deposed before I.O the name of the accused as Nijam 

Uddin and his Regiment No.73814. His academic certificate 

enclosed with the application under Section 342 Cr. P.C. 

certifies that he is also named as Nizamuddin Chowdhury. He 

claims to see him to move around with arms and agitated mood. 

He appears as a tutored witness and his testimony can’t be 

relied on. There is no corroboration of his above testimony. The 

confession of co-accused also bears no relevancy. He referred 

the name as ‘Najim’ Nijam. Both the D.Ws made a 

corroborative statement that the Appellant remained in room 

No.473 of the Surzashen Hall, Dhaka University from the 

beginning of the occurrence till 03.03.2009.  
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Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily. 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the P.W. 205 is the eye witness to the occurrence. He saw 

the Appellant with arms and to move around. He identified the 

Appellant with his Battalion/Regiment No. In cross-

examination he affirmed his Battalion No. as 36 and regiment 

No. 73812 and he further reiterated in his cross-examination 

‘wbRvg‡K Avwg wPwb Lye fv‡jvfv‡e| 80725 AviI GKRb wbRvg Av‡Q| 

wbRvgDwÏb 73812 †K wewfbœ cÖkvmwbK Kv‡R Avwg †c‡qwQ| Avwg I.O. †K 

wbRvg DwÏb †PŠayix e‡jwQ|’ There is no doubt to his identification. 

He was thoroughly cross-examined by the Appellant but his 

testimony could not be tainted or embellished. His solitary 

evidence appears credible, reliable, trustworthy. There is no bar 

to base on him in view section 134 of Evidence Act. D.W 13 is 

admittedly the full brother of the Appellant and D.W. 14 is a 

friend of D.W. 13. Admittedly Room No 573 of Surjashen Hall 

had no allocation in their name. No document appears that on 

the date of occurrence they were in that room. Their evidence 

lacks credibility. 

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence rightly found him 
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guilty of the offences and sentenced him accordingly and it 

does warrant any interference.       

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused MLSS Saifuddin (C.S.A.88) stated in his 

confessional statement- 

“mKvj †cŠ‡b 10.00 Uvi w`‡K Awd‡mi cÖavb mnKvix bv‡qK my‡e`vi 

Avjx AvKei Awd‡m †`Š‡o Av‡m Ges Uzwc Ly‡j gv_vi Nvg gy‡Q| †m 
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†Kvb K_v e‡j bv| Avwg eviv›`vq hvB| ZLb K‡qKRb wmcvnx I 

bv‡qK‡K †`Š‡o Avm‡Z †`wL| bv‡qK Igi Avjx G‡m e‡j †h, `ievi 

n‡j eªvk dvqvi n‡”Q| wmcvnx knx`I wmcvnx bvwRg GKB K_v e‡j| Gi 

5 wgwbU c‡i 30/35 Rb wmcvnx, †K‡gv †MwÄ I dzjc¨v›U civ, wmI 

K‡Y©j Gbv‡qZ, †m±i KgvÛvi gywRe I ‡gRi gKeyj †K wN‡i wb‡q 

Awd‡mi w`‡K Av‡m| wmI Gbv‡qZ m¨vi †m±i KgvÛvi K‡Y©j gywRe 

m¨vi‡K e‡jb †h m¨vi Avcwb Avgvi Awd‡m e‡mb, Avwg MÛ‡Mvj _vgvq 

Avwm| Gi g‡a¨ †KvZ fv½vi kã cvB| H 30/35 R‡bi g‡a¨ nvwej`vi 

Rvjvj‡K wPb‡Z cvwi| †j: K‡Y©j Gbv‡qZ m¨vi †Kv‡Zi w`‡K †h‡Z 

PvB‡j nvwej`vi Rvjvj Zv‡K †h‡Z evav †`q Ges Zv‡K ‡`vZjvi wmwo‡Z 

DwV‡q av°v w`‡q Dc‡i DV‡Z e‡j| wmI m¨vi †`vZjvq D‡V Gm.Gg. 

†Kv_vq, nvwej`vi †gRi †Kv_vq e‡j wPrKvi Ki‡Z _v‡K| Gi g‡a¨ 

Awd‡m emv bv‡qK Igi Avjx, wmcvnx wbRvg I knx` †Kv‡Zi w`‡K P‡j 

hvq| H mgq Pviw`‡K ¸wji kã ïb‡Z cvB| nvwej`vi Rvjvj I Zvi 

mv‡_ _vKv 30/35 mn wmcvnx mevB †Kv‡Zi w`‡K †`Š‡o hvB| nvwej`vi 

Rvjvj wmI mv‡ne‡K †Kv‡Zi w`‡K †h‡Z evav w`‡j Awd‡mi mvg‡b 

wWDwUiZ Aviwc nviæb euvwk evwR‡q Rvjvj‡K wb‡la Ki‡j Rvjvj Zv‡K 

evav †`q| wKQzÿ‡bi g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z 

¸wj Ki‡Z Ki‡Z e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K 

e¨viv‡K A ¿̄ wb‡q D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| 
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Zv‡`i g‡a¨ _vKv 36 ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK 

Av‡bvqvi, wmcvnx eRjy, wmcvnx Avjxg †iRv, wmcvnx knx`, wmcvnx 

wbRvg Giv ivB‡dj nv‡Z Ges nvwej`vi BDmyd I wmcvnx Avjxg †iRvi 

nv‡Z Gm,Gg,wR wb‡q Zviv mevB Awd‡mi wewfbœ RvqMvq hvq| wmI 

mv‡n‡ei iæ‡g nvwej`vi BDmyd, wmcvnx Avjxg †iRv, wmcvnx eRjy I 

j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv Awd‡mi wfZ‡i ¸wj K‡i me wKQz 

fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK 

Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K †`‡L wR‡Ám K‡i ej, †Zvi 

evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j †h Avgvi ey‡K jvw_ gv‡i| 

GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, ZvovZvwo †`Š‡o Av‡mb| 

ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K P‡j hvq| ZLb Awd‡m 

†KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg Awd‡mi wcQb w`‡q †ei 

n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j Gbv‡qZ m¨v‡ii i³v³ jvk 

c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K `vwo‡q †Kvbw`‡K hve wPšÍv 

Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci †_‡K wb‡P coj| †`wL †h 

†hUv †gRi gKey‡ji jvk|” 

The confession of the co-accused finds corroboration by 

the eye witness. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  
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P.W. 205 referred above saw him with arms and to move 

around in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 205 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 205 deposed-  

‘25/2/09 mgq 7.30 wgt Avwg †KvKvwiR cwi¯‹vi Ki‡Z wQjvg| 9.00 

wgt ¸wji kã ïwb| DaŸ©Zb KZ©©„c‡ÿi Av‡`‡ki A‡cÿvq _vwK| 3q Zjv ‡_‡K 

4Uvi mgq †g‡Q hvB †L‡Z| ZLb ˆmwbK jvB‡bi mvg‡b 36 e¨vUvwjq‡bi 

73812 wmcvnx wbRvg, 74713 wmcvnx gbRyi, 77620 wmcvnx g‡bvqvi‡K 

gvigyLx Ae ’̄vq A ¿̄ mn †Nviv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.101 Lance Naik/52429 Md. Gausul 

Azom.   

Trial court charged the Appellant under Sections 

302/149/34/308 and having found guilty of the offences under 
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Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hasan 

 P.W.65 Abu Taher 

 P.W.66 Md. A. Kuddus  

 P.W.78 Azim Uddin Sheikh 

 P.W.93 Shahjahan Ahmed 

 P.W.360 Ismail Hossain, Magistrate 

 P.W.506 Md. Farid Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 

D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’. All BDR personnel were 

taking leave of Darbar. D.G tried to prevent them. In spite of 

that BDR personnel were taking leave of Darber by breaking 

window glasses. D.G. asked all officers to control them. 

.................. He came out from Darbar......................................... 

Later on, he came to his residence on 4th floor. On the night 

following the day 25.02.2009 he heard declaration of DAD 

Tauhid as DG through mike. .............................. On 26.02.2009 

at about 3.00 P.M. he heard kicking sound on the door of his 

residence.  The rebellions tried to take away his wife and 

children. They brought there Col. Sayeed. Sensing his presence 

in the residence Sepoy Mazahar along with 4/5 rebellions came 

forward pointing arms towards him. He forbade them not to 

make firing. They took him out on the point of arms. Sepoy 

Masud, Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They 
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took down him by way of assaulting. He saw a pickup in front 

of his residence. .............................. After a while, a Pajaro Jeep 

came thereat. The rebellions picked them up in that pick up and 

dropped them at gate No.4. ............................ There he came to 

see Subeder Zobayer, Naik Subeder Helal, Sepoy Arafat 

standing in the middle of the rebellions and also DAD and the 

Appellant Touhid, DAD Siraj, DAD Rahim and the appellant 

Lance Naik Gaus. He came out from gate No.4 and taken in 

front of City College by the vehicle of RAB. 

...........................................  

 In cross-cross-examination on behalf of the Appellant, he 

stated that he joined in Army in 1992. He took oath to sacrifice 

his life for the cause of the State. He denied the suggestion that 

he violated the oath retreating to his residence at the time of 

occurrence. He got his residence in Peelkhana a month before 

the occurrence. He was officially given a mobile and land 

phone. He deposed before I.O. on 10.03.2009 in a room of 

officers’ mess in Peelkhana. I.O. himself recorded his statement 

and read over it to him. He had no duty in Darbar. About 

234/235 BDR personnel attended Darbar from 13 Battalion.  
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Officers and others sit together but at different rows. He came 

out at 9.35 /9.40 being ordered by D.G. He denied the 

suggestion that defying the order of D.G. he went to his 

residence. There is no such situation to prevent anyone. He hid 

himself under the cot. He did not try to save the Major since he 

was unarmed but the rebellions were armed. He can’t say 

whether the soldiers saw him. Coming out from Darbar he was 

looking for a commanding officer. He denied the suggestion 

that he killed commanding officer. He further denied the 

suggestion that RSB field was 600 yard away from Golf ground 

and that in the middle of it there were tall trees. On that day all 

were with uniform. He was at a distance of 10/12ʹ and as such 

he witnessed everything. He saw the Appellant at gate No.4. At 

that time Asaduzzaman, M.P. was there. He deposed before I.O. 

that the Appellant talked before T.V. but did not mention the 

name of the channel. The video-footage has been filed. He 

denied the suggestion that he did not depose before I.O. of 

seeing the Appellant at gate No.4 and that he did not know the 

Appellant. He denied the suggestion that he deposed falsely.  
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P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 in Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away locking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll®a Ll−a’. Three 

rebellions came down from the vehicle, assaulted him and 

asked him for arms and in default threatened his life. He 

informed them of taking away arms by the previous party. 

Thereafter they left him. Among them he could identify Naik 

Subader Helal, Habilder Rahman, Naik Zia, Sepoy Ali Forhad, 

Azad, the Appellant Lance Naik Gausul, Sepoy Akbor, Lance 

Naik Harun, Habilder Kashem, Bayzed, Naik Shahid and Sepoy 

Riaz. They ran away from Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the Appellant, he denied 

the suggestion that he did not see anything and that he deposed 

falsely.  

P.W. 66 deposed that on 25.02.2009 he attended Darber. 

At the happening of disorder in Darber he went out to gate No. 
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5. Having failed to get out he took shelter behind the residence 

of Principal’s Quarter. Thereafter he came back to his office. 

There he found Sepoy Shah-Alam, Mamun, the Appellant 

Gausul Azam, Shafiqul, Golam Nabi, Moyazzem and Faruq to 

move around with arms and agitated mood. 

In cross-examination on behalf of the Appellant he stated 

that he deposed on 03.03.2009. He denied the suggestion that 

he did not see the Appellant with arms and that he deposed 

falsely.  

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 Battalion by the side of JCO mess. At that time some 

BDR personnel ran towards kote of 13 and 36 Battalion. They 

took up arms by breaking kote and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, Masum Ali, Nurul Islam, Mehedi Hasan, Jahangir 

Alom, Debadish, Sohel Mahmud, Lance Naik Raquib Uddin 
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Khan, Sepoy Bazlul, the Appellant Lance Naik Gausul 

Azam, Sepoy Ali Akbor, Mahfuj and Nurul Islam. He also 

came to see from Line to set fire to the vehicles and residences 

of army officers.  

 In cross-examination on behalf of the Appellant, he 

stated that he entered into Darbar at 8.30 and came out 

therefrom at 9.40 A.M. He reached at J.C.O mess at about 9.55 

A.M. J.C.O. mess was 450 yard far off from Darbar. He 

remained in Soinik Line till 9.30 A.M. on 26.02.2009. He tried 

to control his subordinates. The kotes of 13 and 36 Battalion 

were side by side, at a distance of 15/20 yard. He denied the 

suggestion that it was impracticable to see from a distance of 

800 yard. He denied the suggestion that he was entrusted with 

the management of Darbar from 01.02.2009 to 28.02.2009 and 

that he deposed falsely.  

P.W.93 Md. Shahjahan deposed that he was a runner of 

Maj. Asad. On coming out from RSU at the instruction of Maj. 

Asad he came to see the Appellant Gausul Azam (52429) of 

13 Battalion with SMG and bundle of bullets.  Gausul Azam 
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asked him why he was without arms. Being afraid he came 

back to Barak. ...................................... 

In cross-examination on behalf of the Appellant, he 

stated that he deposed before the I.O. in RSU. RSU is a five 

storied building.  School stands to the north of the Road. To the 

north of canteen there were trees. 13 Battalion stands to the 

east–south of canteen. He did not hear any announcement. He 

was without arms. He denied the suggestion that he deposed 

falsely and that he did not see any accused with arms. On 

seeing the dead bodies he became feigned. He regained his 

sense after a awhile.  He did not participate in digging mass 

grave but he himself saw it. He was runner of Maj. Asad. He 

did not work with Monoranjan. 

 P.W.360 Ismail Hossain, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

25.03.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 675 and his 

signature 675/1 series.  
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In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 11.03.2009 and placed 

before him at 1.20 P.M. on 25.03.2009. He shared the chamber 

with another Magistrate. There is no reference where he 

recorded his statement. He denied the suggestion that he 

recorded statements of three accused together and that he did 

not appraise column 5 to the Appellant and that he did not 

observe the Appellant carefully and that he did not follow the 

provisions of 164/364 of the Code of Criminal Procedure and 

that the Appellant did not make any confession and that the 

confession of the Appellant was obtained under coercion.  

P.W.506 Md. Farid Uddin deposed that on 14.09.2009 he 

was shown video-footage and therefrom he identified the 

Appellant 52429 Gausul Azam and others. He identified the 

footage of the Appellant as exhibit CLXVIII.  

In cross-examination he admitted that earlier he was 

examined as P.W. 402. He deposed before Rownokul Hoq. At 

that time that he did not refer the name of the Appellant. He 

also deposed before Kahar Akkanda. There also he did not refer 
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the name of the Appellant. There is no reference of case No. in 

the photo. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he recorded the statement of P.W.20 on 10.03.2009. 

He did not specify the name of T.V. channel. The statement of 

P.W.65 was recorded under Section 164 of the Code of 

Criminal Procedure. He denied the suggestion that P.W.65 did 

not depose the name of the Appellant in his 164 statement. He 

denied the suggestion that he implicated the Appellant falsely.  

The confession of the Appellant Md. Gausul Azom 

(C.S.A.101), runs as under- 

“B¢j  07/07/1988 p¡−m ¢h¢XBl H¢pf¡q£ f−c i¢aÑ qCz Bj¡l 

®l¢S−j¾V eðl 52429z Bj¡l ¢h¢XBl H i¢aÑl pju Ru j¡−pl ®VÊ¢ew  

f¤l ®pƒ−l a¡lfl ¢h¢iæ hÉ¡V¡¢mu¡−e ¢h¢iæ ÙÛ¡−e Q¡L¥l£ L−l 2003 p¡−m 

Y¡L¡ ¢fmL¡e¡u 13 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz ®pC ®b−L AcÉ¡h¢d Y¡L¡ 

¢fmM¡e¡−a LjÑla B¢Rz ®hn ¢LR¤ ¢ce f§hÑ q−a Bj¡−cl c¡h£ ¢Rm ®lne 

100% q−a q−hz ¢h¢XBl a¡l ¢eSü A¢gp¡l à¡l¡ f¢lQ¡¢ma q−hz p£j¡¿¹ 

i¡a¡ pª¢ø Ll−a q−h Hhw CE,He, ¢jn−e Bj¡−cl−L k¡Ju¡l p¤−k¡N 

¢c−a q−hz ¢L¿º ¢h¢XBl Hl Compotting Arms office a¡ Bj¡−cl 
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H c¡h£l fÐ¢a kb¡kb LeÑf¡a L−l e¡Cz g−m Bj¡−cl j−dÉ Ap−¿¹¡o Q−m 

Bp¢Rmz Na 24/02/09 a¡¢l−M ¢h¢XBl ¢fmM¡e¡u l¡C−gm pç¡q 

Efm−r fÐd¡e j¿»£ B−pe a¡−L p¡m¡j ®cu¡ quz Eš² pj¡fe£ fÉ¡−l−X 

B¢j Bœ²je L¢lz fÉ¡−l−X Bj¡l ®L¡Çf¡e£ Lj¡ä¡l ¢Rm ®jSl 

HM¢au¡lz fÐd¡e j¿»£l Af¡WÉ fÉ¡−lX ®no qJu¡l fl Bjl¡ k¡l k¡l 

hÉ¡V¡¢mu¡−e ®gla B¢pz aMe Bj¡−cl j−dÉ Bj¡−cl c¡h£ c¡Ju¡ 

¢Li¡−h fÐd¡e j¿»£−L S¡e¡−e¡ k¡u ®p pwœ²¡¿¹ Bm¡f B−m¡Qe¡ Qm¢Rmz 

¢L¿º B¢jÑ ¢p¢eul A¢gp¡l−cl L¡l−e Bj¡−cl c¡h£ c¡Ju¡ fÐd¡e j¿»£−L 

S¡e¡−e¡ pñh qu¢ez g−m Bj¡−cl j−dÉ ®r¡−il pª¢ø quz fl ¢ce 

25/02/09 a¡¢lM ¢h¢XBl clh¡l q−m clh¡l fÉ¡−l−X AwnNËq−el SeÉ 

Bj¡−cl ®L gm Ce Ll¡u Hhw pL¡m BVV¡l Bj¡−cl−L clh¡l q−m 

¢e−u k¡uz clh¡l q−m S¡uN¡ e¡ f¡Ju¡u B¢j pq A−e−L m¡C−e ¢g−l 

B¢pz I a¡¢l−M pL¡m Ae¤j¡e euV¡ ¢hn ¢j¢e−V clh¡l q−ml ¢c−L …¢m 

BJu¡S ö−e B¢j m¡C−el ¢c−L B¢pz Bp¡l f−l ®c¢M−k ¢h¢iæ 

hÉ¡V¡¢mu¡−el °p¢eLl¡ AÙ» …¢m pq ®c±s¡ ®c±¢s Ll−Rz I pj−u 

¢fmM¡e¡l ¢ia−l ¢h¢XBl Hl HL¢V ¢fLBf N¡s£−a L−l 4/5 Se 

¢h¢XBl °p¢eL−L j§−M L¡fs h¡d¡ AhÙÛ¡u j¡C¢Lw Ll−a −c¢Mz a¡l¡ 

j¡C−L h−m ®k, pLm ¢h¢XBl pcpÉl¡ k¡l k¡l AÙ» ®eez A¡¢j p−‰ p−‰ 

®f¡o¡L fs¡ AhÙÛ¡u j¡b¡u ®qm−jV ¢c−u AÙ» ®eu¡l SeÉ 13 ew 

hÉ¡V¡¢mu¡−el ®L¡−a k¡C ¢L¿º ®c¢M ®k ®L¡−al clS¡ ®M¡m¡ B¢j ®L¡e AÙ» 
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e¡ ®f−u m¡C−e  ¢g−l B¢pz Hlfl pL¡m Ae¤j¡e 9.40 Hl ¢c−L f¤el¡u 

j¡C¢Lw ö¢e ®k, ®k pjÙ¹ ¢h¢XBl ®S¡u¡e AÙ» f¡e¢e a¡−cl−L −N−V ¢N−u 

¢p¢LE¢l¢Vl ¢XE¢V Ll−a h−mz Aaxfl L¡R¡L¡¢R qJu¡u B¢j 3ew ®N−V 

k¡C Hhw AÙ» e¡ ®f−u ®NË−eX h„ ®b−L c¤¢V ®NË−eX ¢eCz 3ew ®N−V ¢N−u 

B¢j 13 ew hÉ¡V¡¢mu¡−el ¢pf¡q£ Bm j¡j¤e J ¢pf¡q£ p¡‹¡−cl pj−el 

q¡−a Q¡Ce£S l¡C−gm J e¡−uh p¤−hc¡l ®qm¡m−L  AÙ» pq ®c¢Mz 44 

l¡C−gm hÉ¡V¡¢mu−el DAD (Af¡WÉ) Ll−a ®c¢Mz HR¡s¡ pL¡m Ae¤j¡e 

cnV¡l pju ®N−V 5/6 Se ¢h¢XBl °p¢eL−L j¤M X¡L¡ AhÙÛ¡u Q¡Ce£S 

l¡C−gm ¢e−u ¢XE¢V Ll−a ®c¢Mz I pju ¢fmM¡e¡l ¢ia−l Hð¤−m¾p-H 

j¡C¢Lw L−l ®k, clh¡l q−m ¢X¢S pq A−eL AeÉ¡eÉ A¢gp¡l−L BVL 

l¡M¡ q−u−Rz c¡h£ f§lZ q−m a¡−cl−L j¤¢š² ®cu¡ q−hz 25/02/09 a¡¢lM 

®hm¡ Ae¤j¡e 12/1 V¡l ¢c−L ¢fmM¡e¡l Efl ¢c−u ®q¢mLÃV¡l Q‚l −c¢Mz 

aMe Bj¡l ®NC−V AhÙÛ¡ela ph¡C hm¡ h¢m L−l ®k, S£he ¢ch ah¤ B¢jÑ 

Y¤L−a ¢ch e¡z I pju ®NC−V Bj¡l AhÙÛ¡ela Af¢l¢Qa AeÉ¡eÉ¡ 

hÉ¡V¡¢mu¡−el A−eL A−eL °p¢eL AÙ»pq ¢Rmz 25/02/09 a¡¢lM pL¡m 

Ae¤j¡e HN¡lV¡l ¢c−L ¢h¢iæ ¢V¢i QÉ¡−e−ml p¡wh¡¢cL Bj¡−cl ®N−V 

B−pz B¢j ATN Hl p¡wh¡¢cL−L Bj¡−cl c¡h£ c¡Ju¡ pwœ²¡¿¹ h¢mz I 

pju Bj¡l q¡−a c¤¢V ®NË−eX ¢Rmz B¢j h¢m ®k, Bj¡−cl BDR Hl 

®lne 60% Hl f¢lh−aÑ 100% Ll−a q−hz p£j¡¿¹ i¡a¡ 260/- Hl 

f¢lh−aÑ ®pe¡ h¡¢qe£ pj¡e Ll−a q−hz BDR H ®L¡e ®pe¡ LjÑLaÑ¡ 
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b¡L−h e¡z HR¡s¡J ¢h¢XBl H B¢jÑ A¢gp¡l−cl X¡m i¡a LjÑp§Q£ ¢e−u 

c§e£Ñ¢al Lb¡ h¢mz B¢j pq AeÉ¡eÉl¡ 3ew ®N−V p¡l¡¢ce J l¡−œ ¢XE¢V 

L¢lz 26/02/09 a¡¢lM HLCi¡−h Bjl¡ ®N−V f¡q¡l¡ ¢cCz Bj¡−L 

A−Ù»l iu ®c¢M−u ®NV f¡q¡l¡ ¢c−a Hhw p¡wh¡¢cL−cl c¡h£ S¡e−a h−mz 

®hm¡ Ae¤j¡e 1 V¡l ¢c−L AÙ» Sj¡ ®cu¡l j¡C¢Lw ö−e B¢j pq AeÉ¡eÉl¡ 

®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ¢cCz Bjl¡ q¡−al ®NË−eX c¤¢V ®NË−eX  h¡−„ 

®g−m Eš² ®NË−eX h„ ®L¡u¡VÑ¡l N¡−XÑ Sj¡ ¢cC Hhw ®hm¡ Ae¤j¡e 02 V¡l 

¢c−L ®f¡o¡L f¡−ÒV ¢p¢im ®f¡o¡−L 1ew ®N−Vl f¡n ¢c−u  ®cu¡m Vf−L 

f¡¢m−u k¡Cz plL¡l L¡−S ®k¡Nc¡e Ll¡l ®O¡pe¡ ¢c−m 02/03/09 a¡¢lM 

¢fmM¡e¡u 4ew ®N−V B¢p Hhw 03/03/09 a¡¢l−M ¢fmL¡e¡u Y¤¢Lz 

Bj¡−cl 13 ew hÉ¡V¢mu¡−el ¢pJ ¢R−me ®mx L−ZÑm hcl¦‹¡j¡ez ¢a¢e Na 

25/02/09 a¡¢l−M  BDR clh¡l q−m ¢h¢XBl °p¢eL−cl q¡−a ¢eqa 

q−u−R h−m ö−e¢Rz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W.20 

does not bear any substance. He claims to see the Appellant at 

gate No.4 on 26.02.2009 standing with others. His testimony of 

seeing the Appellant with video-footage and his interview with 

Munni Saha before Media also finds no substance since no 

footage was filed to that effect. P.W. 654, I.O. admitted that 
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P.W.20 did not specify the name of the Media. The interview of 

the Appellant by Munni Saha (P.W. 346) also finds no 

corroboration by her evidence. The testimony of P.W. 65 is 

vague and unspecified and thus inspires no confidence. His 

claim of remaining at gate No. 3 and that of watching arms 

from 4 to 9.30 P.M. appears unreliable and unacceptable in 

view of the facts when at the prevailing situation all the R.Ps 

and field security persons went away locking the gate. His 

testimony appears concocted. None of the P.Ws.20 and 65 

disclosed any culpability of the Appellant to any offence. P.W. 

66 did not specify the time when and where he saw the 

Appellant. His vague and unspecified testimony does not bear 

any substance. He admitted that since 12 noon he did not see 

any occurrence and went out through gate No.5 ‘12 V¡ fkÑ¿¹ ®L¡e 

OVe¡ ®c¢M e¡Cz B¢j 5ew ®NV ¢c−u h¡C−l k¡C’. His testimony appears 

contradictory in view of the admission of P.W. 654, I.O before 

whom he deposed-‘¢a¢e clh¡l qm ®b−L ®hl q−u 5ew ®NCV ¢c−u ®hl q−u 

hvb J f−l Bh¡l Y¥−L f−sez ¢a¢e I ®L¡u¡Y~Ñ¡−ll ¢fR−e 12 V¡ fkÑ¿¹ m¤¢L−u 

b¡L¡l Lb¡J h−m−Rez Aaxfl A¢g−p Bp¡l Lb¡ h−m−Rez-----------------

Bp¡j£ ®L¡e AhØq¡−e b¡L¡hØq¡u p¡r£ a¡−L ®c−M−R a¡ 161 d¡l¡l Sh¡eh¾c£−a 
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specifically h−m e¡Cz’ The evidence of P.W. 78 also appears 

vague and unspecified. Coming out from Darbar he went to the 

Unit of 13 Battalion and at that time he claims to see the 

Appellant in taking arms by plundering kote of 13 and 36 

Battalion and among them he saw some rebellions to move 

towards Darbar. His claim of identifying the Appellant in 

plundering kote from 800 yards away appears impracticable and 

thus unreliable. He admitted that in the midst of 800 yards there 

were many establishments -‘800 N−Sl j¡−T A−eL Øq¡fe¡ B−R’. 

P.W.654 also admitted –‘HC p¡r£ Bp¡j£−L ®L¡e Øq¡e ®b−L ®c−M a¡ 

p¤¢ecªÖVi¡−h 161 d¡l¡u Sh¡eh¾c£−a h−m e¡C’. The evidence of P.W. 93 

also appears unreliable since vague and unspecified. He did not 

mention when he saw the Appellant with SMG and ‘…¢ml h¡¢äm’. 

His above testimony finds no corroboration. The evidence of 

P.W. 506 is inadmissible in law. He identified the Appellant 

from video-footage. Admittedly he was examined earlier as 

P.W.402 and in his earlier statement before I.O. on 25.08.2009 

he did not mention the name of the Appellant. His testimony in 

way of embellishment can’t be relied upon. Admittedly the 

Appellant was taken on remand for 13 (thirteen) days and 



 

 

4475 

obviously his confession is no more but a production of torture. 

It bears no evidentiary value since it is neither voluntary nor 

true. Trial court did not take into consideration of his statement 

under section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and the basis of his 

conviction appears to have vitiated the entire proceedings 

against him.     

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are relevant and competent and their evidence 

bears substance. From the testimony of P.W. 20 it appears that 

the Appellant had leading part to the occurrence as he was seen 

with DAD Tauhid, the new D.G of the rebellions. All the P.Ws. 

65, 66, 78, 93 adduced corroborative evidence to see the 

Appellant with arms and an active participant to the rebellion. 

P.W. 65 deposed that the Appellant appeared at gate No.3 with 

other rebellions and claimed arms from him. P.W.66 saw him 

with arms to move around with agitated mood. P.W.78 saw the 

Appellant to take up arms by plundering kote of 13 and 36 

Battalion and to move towards Darbar. P.W. 93 also saw him 

with SMG and ammunitions. He identified him with his badge 
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No. P.W. 506 identified the Appellant in video-footage, 

CLXVII. It is true that he did not depose of the Appellant in his 

earlier statement to the I.O on 25.02.2009. It was merely an 

omission. Video-footage bears substance of his implication to 

the occurrence. Video-footage was taken by P.W.351 camera 

man of ATN which has been corroborated by the reports of 

ATN Munni Saha (P.W.346). In video-footage (exhibit- 

CLXVII) it is apparent that he played the role of an active 

rebellion in causing death of 74 persons including 57 army 

officers and other atrocities in Peelkhana. All the P.Ws. were 

cross-examined on behalf of the appellant but their testimonies 

could not be assailed, tainted or embellished and thus appears 

trustworthy and worthy of credit.   

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. In the result, the Cr. Appeal 

filed on his behalf be dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convictg/appellant Md. Gausul  Azom stated in his 

confessional statement– 

‘Hlfl pL¡m Ae¤j¡e 9.40 Hl ¢c−L f¤el¡u j¡C¢Lw ö¢e ®k, ®k pjÙ¹ 

¢h¢XBl ®S¡u¡e AÙ» f¡e¢e a¡−cl−L −N−V ¢N−u ¢p¢LE¢l¢Vl ¢XE¢V Ll−a h−mz 

Aaxfl L¡R¡L¡¢R qJu¡u B¢j 3ew ®N−V k¡C Hhw AÙ» e¡ ®f−u ®NË−eX h„ ®b−L 

c¤¢V ®NË−eX ¢eCz 3ew ®N−V ¢N−u B¢j 13 ew hÉ¡V¡¢mu¡−el ¢pf¡q£ Bm j¡j¤e J 

¢pf¡q£ p¡‹¡−cl pj−el q¡−a Q¡Ce£S l¡C−gm J e¡−uh p¤−hc¡l ®qm¡m−L  AÙ» 

pq ®c¢Mz ..................................... aMe Bj¡l ®NC−V AhÙÛ¡ela ph¡C hm¡ 
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h¢m L−l ®k, S£he ¢ch ah¤ B¢jÑ Y¤L−a ¢ch e¡z I pju ®NC−V Bj¡l AhÙÛ¡ela 

Af¢l¢Qa AeÉ¡eÉ¡ hÉ¡V¡¢mu¡−el A−eL A−eL °p¢eL AÙ»pq ¢Rmz 25/02/09 

a¡¢lM pL¡m Ae¤j¡e HN¡lV¡l ¢c−L ¢h¢iæ ¢V¢i QÉ¡−e−ml p¡wh¡¢cL Bj¡−cl ®N−V 

B−pz B¢j ATN Hl p¡wh¡¢cL−L Bj¡−cl c¡h£ c¡Ju¡ pwœ²¡¿¹ h¢mz I pju 

Bj¡l q¡−a c¤¢V ®NË−eX ¢Rmz B¢j h¢m ®k, Bj¡−cl BDR Hl ®lne 60% Hl 

f¢lh−aÑ 100% Ll−a q−hz p£j¡¿¹ i¡a¡ 260/- Hl f¢lh−aÑ ®pe¡ h¡¢qe£ pj¡e 

Ll−a q−hz BDR H ®L¡e ®pe¡ LjÑLaÑ¡ b¡L−h e¡z HR¡s¡J ¢h¢XBl H B¢jÑ 

A¢gp¡l−cl X¡m i¡a LjÑp§Q£ ¢e−u c§e£Ñ¢al Lb¡ h¢mz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.Ws. 20, 65, 66 and 93 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. In the footage 

exhibit- CLXVIII shows him in the appearance of rebellions 

making speech to ATN Bangla and that finds corroboration by 

his own confessional statement.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20, 65, 66, 78, 93, 

506 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 
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plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 20 deposed-  

‘26/2 †fv‡i gvB‡K wewfbœ †Nvlbv ïwb| mKvj 11Uvq ¸wji kã ïb‡Z 

cvB| we‡Kj 3Uvq Avgvi `iRvq jvw_i kã cvB| we‡ ª̀vnxiv Avgvi ¿̄x I 

ev”Pv‡`i wb‡q hvIqvi †Póv K‡i| c‡i K‡Y©j mvB`‡K Zviv Av‡b| wZwb Avgvi 

¿̄x‡K evmv †_‡K †ei n‡Z e‡j| Avwg evmvq AvwQ †R‡b wmcvnx gvRnvi mn 4/5 

Rb we‡ ª̀vnx Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| Avwg Zv‡`i ¸wj bv Ki‡Z 

Aby‡iva Kwi| wmcvnx gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| 

gvRnv‡ii mv‡_ wmcvnx gvmy`, wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K 

gvi‡Z gvi‡Z bvwg‡q Av‡b| evmvi mvg‡b GKwU Pick up †`wL| wmcvnx gvRnvi 

e‡jb byZb wWwR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv †MBU ch©š— 

†cŠwQ‡q w`‡Z n‡e| ZLb my‡e`vi †gRi Ryev‡qi, †di‡`Šm, wmcvnx nvi“b mk ¿̄ 

Ae ’̄vq `vwo‡q Av‡Q| Pick Up K‡Y©j mvB‡`i gv emv wQj| wKQy¶Y c‡i GKwU 

cv‡R‡iv Mvox Av‡m| Avgv‡`i †mB Mvox‡Z A ¿̄avixiv DwV‡q †`q I 4bs †M‡U 

bvwg‡q †`q| ZLb my‡e`vi †hvev‡qi, bv‡qK my‡e`vi †njvj, wmcvnx AvivdvZ 

we‡ ª̀vnx‡`i gv‡S `vwo‡q Av‡Qb| wKQy ỳi AvMv‡ZB wWGwW †ZŠwn`, wWGwW wgivR, 

wWGwW iwng I j¨vÝ bv‡qK MvDm‡K `vwo‡q _vK‡Z †`wL| Avwg ZLb 4bs †M‡Ui 

evB‡i P‡j Avwm I i¨ve Gi Mvox‡Z K‡i wmwU K‡j‡Ri mvg‡b Avwm| c‡i Avgvi 
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wcZv DËivi evmv †_‡K G‡m Avgv‡K wb‡q hvq| 25/2 iv‡Z cvPK †mwjg Avgvi 

evmvq G‡mwQj †m K_v Avgvi ¿̄xi KvQ †_‡K ï‡bwQjvg| j¨vt bv‡qK MvDm‡K  

Avwg wUwf mv¶vrKv‡iI mbv³ Kwi| MvDm gywbœ mvnvi mv‡_ mv¶vrKvi †`q mv‡_ 

2Uv †MÖ‡bW wQj|’ 

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi|’ 

P.W. 66 deposed-  

‘`iev‡i MÛ‡Mvj nIqvq 5 bs †M‡U P‡j hvB| †mLvb †_‡K †ei n‡Z bv †c‡i 

wcÖwÝcvj mv‡n‡ei †KvqvUv‡ii wcQ‡b jywK‡q _vwK| c‡i Awd‡m P‡j Avwm| 

†mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg kwdKzj, †Mvjvg bex, †gvqv‡¾g, 

GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ Ae ’̄vh Nyiv‡div Ki‡Z †`wL| ’ 

 P.W. 78 deposed-  

‘Avwg `ievi nj †_‡K MÛ‡Mv‡ji ci †ei n‡q †RwmI †g‡mi cvk w`‡q 

13 e¨vUvwjq‡bi BDwb‡U P‡j Avwm| ZLb wewWAvi m`m¨iv `ievi nj †_‡K 
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†`Šwo‡q 13 I 36 e¨vUvwjq‡bi †Kv‡Z hvq| ‡KvZ †fs‡M A ¿̄ ¸wj †bq| G‡`i 

g‡a¨ A ¿̄avixiv ¸jv¸wj Ki‡Z _v‡K| Zv‡`i g‡a¨ A‡bK‡K `ievi n‡ji w`‡K 

†h‡Z †`wL| ZLb wmcvnx gwZb, gvmyg Avjx, byi“j Bmjvg †g‡n`x 

nvmvb,RvnvsMxi Avjg, †`ev`xm, †mv‡nj gvngy`, j¨vÝ bv‡qK iwKe DwÏb Lvb, 

wmcvnx eRjyj,  j¨vÝ bv‡qK MvDmyj AvRg, wmcvnx Avjx AvKei, gvndzR I 

byi“j Bmjvg‡K Avwg wPb‡Z cvwi|’ 

P.W. 93 deposed-  

‘Avwg †gRi AvQv‡`i ivbvi wQjvg| Zvi wb‡ ©̀k g‡Z 25/2/09 Zvwi‡L 

RSU Gi †MU w`‡q †ei n‡q 3/4 K`g †M‡j 13 e¨vUvwjq‡bi 52429 MvDmyj 

AvR‡gi †Kvg‡i ¸wji evwÛj nv‡Z SMG †`wL| †m e‡j ZzB Lvwj nv‡Z †Kb| 

A ¿̄ †Kv_vq| Avwg ZLb f‡q ˆmwbK jvB‡b P‡j Avwm|’ 

P.W. 506 deposed-  

‘14-9-09 wm AvB wW wfwWI †`Lvq †mLvb †_‡K 67597 wmcvnx kvnxby‡ii 

47723 †mKv›`vi, 6320 wR wm I †njvj I 52429 MvDQzj AvRg †K mbv³ 

Kwi| MvDQzj ATN G mv¶vrKvi †`q| Qwe wcÖ›U K‡i Avgv‡K †`Lvq Qwe †`‡L 

Avwg mbv³ Kwi| kvnxb I †mKv›`v‡ii Qwe Av‡MB mbv³ n‡q‡Q| †njv‡ji Qwe 

e ‘̄ cÖ̀ k©bx CLXVII MvDQzj AvR‡g Qwe e ‘̄ cÖ̀ k©bx CLXVIII|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.102 Naib Subader/6320 Md. Helal 

Uddin Ahmed.  

Trial court charged the appellant under Sections 

302/149/34/382/ and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Maj. Md. Kamrul Hasan 

 P.W.65 Habilder Abu Taher 

 P.W.71 Naib Subader Med Asst. Md. Hasim Uddin 

 P.W.99 Sepoy Md. Kamrul Hasan 

 P.W.112 Naib Subader Md. Abdul Mannan 

 P.W.124 Nabilder Md. Golzar Hossain 

 P.W.336 Munshi Abdul Mojid, Magistrate 

 P.W.506 Subader Md. Farid Uddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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appellant and along with confessional statements of co-accused 

–  

Lance Naik Gousul Azom 

Sepoy Md. Nazrul Islam 

Naik Md. Sakender Ali Khan 

JCO Subader Major Sheikh Zobayer Hossain 

Sepoy Sree Litu Das 

Habilder Md. Abdur Rahman 

Sepoy Md. Imran Chowdhury 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 

D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’. All BDR personnel were 

taking leave of Darbar. D.G tried to prevent them. In spite of 
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that BDR personnel were taking leave of Darber by breaking 

window glasses. D.G. asked all officers to control them. 

.................. He came out from Darbar......................................... 

Later on, he came to his residence on 4th floor. On the night 

following the day 25.02.2009 he heard declaration of DAD 

Tauhid as DG through mike. .............................. On 26.02.2009 

at about 3.00 P.M. he heard kicking sound on the door of his 

residence.  The rebellions tried to take away his wife and 

children. They brought there Col. Sayeed. Sensing his presence 

in the residence Sepoy Mazahar along with 4/5 rebellions came 

forward pointing arms towards him. He forbade them not to 

make firing. They took him out on the point of arms. Sepoy 

Masud, Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They 

took down him by way of assaulting. He saw a pickup in front 

of his residence. .............................. After a while a Pajaro Jeep 

came thereat. The rebellions picked them up in that pick up and 

dropped them at gate No.4. ............................ There he came to 

see Subeder Zobayer, the appellant Naik Subeder Helal, 

Sepoy Arafat standing in the middle of the rebellions and also 

DAD and Touhid, DAD Siraj, DAD Rahim and Lance Naik 
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Gaus. He came out from gate No.4 and taken in front of City 

College by the vehicle of RAB. ...........................................  

 In cross-cross-examination on behalf of the Appellant, he 

stated that he joined in Army in 1992. He took oath to sacrifice 

his life for the cause of the State.   He denied the suggestion 

that he violated the oath retreating to his residence at the time of 

occurrence. He got his residence in Peelkhana a month before 

the occurrence. He was officially given a mobile and land 

phone. He deposed before I.O. on 10.03.2009 in a room of 

officers’ mess in Peelkhana. I.O. himself recorded his statement 

and read over it to him. He had no duty in Darbar. About 

234/235 BDR personnel attended Darbar from 13 Battalion.  

Officers and others sit together but in different rows. He came 

out at 9.35 /9.40 being ordered by D.G. He denied the 

suggestion that defying the order of D.G. he went to his 

residence. There is no such situation to prevent anyone. He hid 

himself under the cot. He did not try to save the Major since he 

was unarmed but the rebellions ware armed. He can’t say 

whether the soldiers saw him. Coming out from Darbar he was 

looking for a commanding officer. He denied the suggestion 
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that he killed commanding officer. He further denied the 

suggestion that RSB field was 600 yard away from Golf ground 

and that in the middle of it there were tall trees. On that day all 

were with uniform. He was at a distance of 10/12ʹ and as such 

he witnessed everything. He saw the Appellant at gate No.4. At 

that time Asaduzzaman, M.P. was there. He deposed before I.O. 

that the Appellant talked before T.V. but did not mention the 

name of the channel. The video-footage has been filed. He 

denied the suggestion that he did not depose before I.O. of 

seeing the Appellant at gate No.4 and that he did not know the 

Appellant. He denied the suggestion that he deposed falsely.  

P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 in Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away locking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll®a Ll−a’. Three 

rebellions came down from the vehicle, assaulted him and 

asked him for arms and in default threatened his life. He 
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informed them of taking away arms by the previous party. 

Thereafter they left him. Among them he could identify the 

appellant Naik Subader Helal, Habilder Rahman, Naik Zia, 

Sepoy Ali Forhad, Azad, Lance Naik Gausul, Sepoy Akbor, 

Lance Naik Harun, Habilder Kashem, Bayzed, Naik Shahid and 

Sepoy Riaz. They ran away from Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the Appellant, he denied 

the suggestion that he did not see anything and that he deposed 

falsely.  

P.W.71 Naib Subader Med. Asstt. Md. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 

were running towards hospital. At about 10.30 many BDR 

personnel came into hospital with violent mood. He came to see 

the appellant Helal of 13 Battalion, Habilder Yousuf, 30109 

Habilder Humayun with S.M.G and grenade, Naik Ziaul with 

S.M.G, Sepoy Rahim with Rifle and Pistol, Naik Guljar with 

S.M.G, Subader Ramendro Nath with S.M.G. Naik Agnaishar 

with S.M.G., Lance Naik Enamul Kabir with grenade, Sepoy 

Ziauddin and Sepoy  Alamgir, Sepoy Ariful with Rifle, Sepoy 
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Anowar with Pistol, Sepoy Moyazzem, Sepoy Monowar, Sepoy 

Razzaque with rifle, Sepoy Zabayer with grenade, Sepoy Lelin 

Chakma with grenade, Sepoy Rffiqul with Rifle and Sepoy 

Yousuf with S.M.G. Later on, he also came to see Habilder 

Yousuf, Habilder Humayun, the appellant Naik Subeder 

Helal, Sepoy Abdur Rahim to move on a pick-up with arms. 

In cross-examination on behalf of the Appellant he stated 

that Dr. Hossain came to hospital with blood injury on forehead 

and eye. He sent 18/19 bullet injured BDR officers and Sepoys 

having injury including the wife of Dr. Amjad, DAD Siraj and 

Naik Subeder Islam Uddin to O.T. I.C.U was on the 3rd floor in 

adjacent building. BDR hospital was at a distance of less then 

two kilometer from gate No.4.  In hospital there were three 

connecting road and four gates. There was a way to gate No.4 

from hospital through road of D.G. Bhaban. There were also 

other ways following central mosque and by the side of the 

dairy farm. He knew Subeder Bellal and Subeder Shamsu. He 

had been working in the hospital since 15.03.2006. He saw 

Naik Helal, Sepoy Jubayer, Sepoy Razzaque to move around 

hospital area with arms and granade. He deposed before 



 

 

4495 

Magistrate on 18.11.2009. He collected the Regiment No. of the 

accused prior to deposition before I.O. Regiment No. of the 

sepoys was maintained by C.C.clerk. Naik Subeder Helal was 

not a hospital staff but he was admitted in hospital. He did not 

serve with the appellant in the same battalion. They hailed from 

two different divisions. He denied the suggestion that he did nto 

see the appellant to commit any offence and that he deposed 

against him at the instruction of prosecution.  He can’t say 

whether the appellant attended Darbar on 25.02.2009. He can’t 

say whether the appellant brought Subeder Aziz to hospital. He 

denied the suggestion that he himself participated in rebellion 

and moved around hospital area as rebellion and that he 

depsoed falsely.  

P.W.99 Sepoy Md. Kamrul Hasan deposed that on 

25.02.2009 he went to Darber. When D.G. was delivering 

speech he heard firing. All were running to and fro. BDR 

personnel left Darber. He came back to unit. On his way to unit 

he came to see the appellant JCO 6320 Naik Subader Helal, 

27989 Habilder A. Rahman, 68891 Sepoy Rubel and 77667 
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Sepoy Ferdous to make firing. At about 6.00 P.M. he left 

Peelkhana and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. on 30.08.2009 in the operation 

room of 13 Rifle Battalion. He left Darber at about 9.40 A.M. 

There were three roads to go to 13 Battalion from Darber Hall. 

He came back to his unit at about 9.55/ 10.00 A.M. The 

accused Helal was in Darber. He came to see many BDR 

personnel with arms. He denied the suggestion that he deposed 

falsely. 

P.W. 112 NSub Md. Abdul Mannan deposed that on 

25.02.2009 he went to Darber. Darber started at 9.00A.M. Sepoy 

65140 Moyeen entered into Darber with arms. BDR personnel 

cried out in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR 

personnel were taking leave of Darber. He came out from Darber 

and in front of Dhaka sector he came to see 100/2000 soldiers 

with arms. Among them he could identify JCO 3167 Subeder 

Maj. Jobayer, JCO 5717 NSub Matin, the appellant JCO 6320 

NSub Helal, 37606 Habilder Kibria, 37885 Habilder Fatee Ali 

Munshi, 37384 Habilder Hatem Ali, 69013 Sepoy Litu, 26457 
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Habilder Shahidul, 49300 Naik Dalil Uddin, 79399 Sepoy 

Atikur, 43968 Habilder Shahidul, 38871 Naik Bari Sarker, 

39127 Md. Ekramul Hoque, 52103 Naik Gias Uddin, 78378 

Sepoy Azizur. He found them to move towards Darber. 

.............................. 

In cross-examination on behalf of the appellant, he stated 

that at 9.45 A.M. he started for Barak from Darber and came in 

front of sector quarter guard. He denied the suggestion that he 

violated the order of DG and that he took part in rebellion. 13 

Battalion was to the east-south from Darber. He became afraid. 

All the BDR personnel were with uniform but had no helmet. He 

had no talk with any soldier. NSub Helal Uddin took seat beside 

him in Darber. He denied the suggestion that he could not 

identify the accused and that he deposed against him falsely.  

P.W.124 Md. Golzer Hossain deposed that on 25.02.2009 

he was in Darber. After commencement of Darber Sepoy 

Moyeen entered into Darber with arms. Moyeen’s number was 

65140. After that BDR personnel left Darber. DG commanded to 

stay in Darber. After the command of DG he left Darber and 

went o his unit. On his way he came to see BDR personnel with 
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arms and agitated mood and among them he identified the 

appellant JCO 6320 NSub Helal, Sepoy 65079 Alauddin 

Sheikh, Sepoy 67583 Firoj. On 26.02.2009 he left Peelkhana.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that CID arrested him. On 25.02.2009 he went to 

Darber from his Battalion. He cannot say who took over the 

arms by disarming Moyeen. He denied the suggestion that the 

officers took over the arms and by that arms Moyeen was shot. 

He denied the suggestion that he and Helal went to Darber 

together. He cannot say whether Helal was in Darber. He left 

Darber at 9.45 A.M. He found Helal with arms at about 10.00 

A.M. He denied the suggestion that he implicated the accused 

falsely.  

 P.W.336 Munshi Abdul Mojid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

18.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 467 and his 

signature 467/1 series.  
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In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not apply his judicial mind in 

recording the statement of the appellant and that he did not 

provide him sufficient time for reflection and that the appellant 

was brought before him in the position of illness and that the 

appellant did not make any confession and that he did not 

certify it properly and that there is no signature of the appellant 

in additional pages.  

P.W.506 Subader Md. Farid Uddin deposed that on 

14.09.2009 he was shown video-footage and therefrom he 

identified JCO 6320 Helal and others. He identified the footage 

of as exhibit CLXVII. 

In cross-examination on behalf of the appellant, he 

admitted that earlier he was examined as P.W. 402. He deposed 

before Rownokul Hoq. At that time that he did not refer the 

name of the accused. He also deposed before Kahar Akkando. 

There also he did not refer the name of the accused. There is no 

reference of case No. in the photo. He denied the suggestion 

that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 18.03.2009. He denied the 

suggestion that he obtained the confession of the appellant 

under coercion and that Dhaka Sector, magagine and quarter 

guard were at different places. P.W.112 did not depose before 

him of 100/200 BDR personnel. P.W.20 did not depose before 

him that the appellant was found standing with the rebellions. 

The wife of P.W.20 Pervin Hasan was cited as witness in serial 

No.59. He denied the suggestion that she has not been 

examined since she will not depose against the appellant. 

P.W.124 did not specify before him when he left Darbar. He 

deposed of seeing the appellant on his way coming out from 

Darbar but did nto specify the time. P.W.99 did not depose 

before him when he rushed out from Darbar. He directly went 

to his unit from Darbar. He denied the suggestion that he 

disabled the appellant taking him under inhuman torture and 

that he implicated him falsely.   

The confession of the appellant Naib Subader Md. Helal 

Uddin (C.S.A.102), runs as under- 
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“Avwg MZ 27-10-78 Zvs BDR G XzwK| MZ 25/2/09 Zvs BDR 

wcjLvbvq wQjvg| 8.45 G Avwg `ievi n‡j cÖ‡ek Kwi| `ievi Avi¤¢ 

nq 9 Uvq| 15/20 wg: ci `ievi n‡ji wfZi ¸wj nq| Ab¨‡`i mv‡_ 

Avwg †`Š‡o evB‡i hvB| Avgvi 13 bs e¨v‡Uwjqv‡bi Awdmvi †gRi 

Kvgiæj e‡j †h 13 bs e¨vUvwjqv‡bi RIqvbMb BDwb‡U wd‡i Rvb| 

†gRi Kvgiæj mn Avwg Ges A‡b‡K Zvi mv‡_ Avgv‡`i BDwb‡U hvB| 

Avgv‡`i BDwb‡Ui nvwej`vi †jvKgvb‡K †`wL ‰mwbK‡`i A ¿̄ wb‡Z 

ej‡Q| Avwg †g‡m P‡j hvB| hvIqvi c‡_ ‡j: K: AvgRv`‡K †`Š‡o 

Avm‡Z †`wL| Zv‡K †óv‡i XzKv‡q Zvjv †g‡i jywK‡q iv‡L nv: AvwRR| 

4/5 wg: ci A ¿̄avix AcwiwPZ ˆmwbK G‡m AvwRR‡K wRÁvmvev` K‡i 

Ges AvwRR bv ejvq Zvi cv‡qi iv‡b ¸wj K‡i| Avwg nv: AvwRR‡K 

Pick up G K‡i nvmcvZv‡j wbB| nvmcvZv‡j gy‡Lvm`vix ˆmwbKiv G‡m 

Wv: †gRi m`iæj I g¨vWvg‡`i gvi‡Z hvB| Avwg mn nvmcvZv‡ji 

Gm,Gg Mb A‡bK Aby‡iva K‡i Zv‡`i wdiv‡q w`B| †gRi m`iæj 

mv‡n‡ei K_vq Avwg iv‡Z nvmcvZv‡j _vwK| 

26/2/09 Zvs †ejv 11.30 NwUKvq ¶yavi R¡vjvq nvmcvZvj n‡Z 

†ei nB| GKwU Pick up G Av‡m| Dnvi A ¿̄avix ˆmwbKiv Avgv‡K Zz‡j 

3 bs †M‡U wb‡q hvq †hLv‡b ‡mLv‡b A ¿̄avix ˆmwbK Ges †M‡Ui evB‡i 
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eû RbMb wQj| A ¿̄avix gy‡Lvkciv ˆmwbK‡`i GKRb Gm,Gg,wR  wb‡q 

I Ab¨Rb ivB‡dj wb‡q cÖvPx‡ii Avov‡j ùvovq Zviv Avgv‡K B‡jUªwbK 

wgwWqvi K_v ejvi Rb¨ Pvc †`q| wcQ‡b ùvovq ỳBRb| Zv‡`i GKRb 

wQj wc Í̄j nv‡Z| Avwg B‡jKUªwbK wgwWqvq ZLb ewj †h, cÖavbgš¿x 

Avgv‡`i A ¿̄ Rgv w`‡Z ejvq Avgiv A ¿̄ Rgv w`‡q †`‡ev| Avwg GKwU 

G.wc.wm Mvox K‡i Avgvi 13 bs e¨vUvwjqv‡bi mvg‡b bvwg| ZLb bv: my: 

gwZb I bv: my: dviæK e‡j †h Mvox 11 bs †h‡q ¸jx eviæ` Avb‡Z n‡e| 

dviæK Avgv‡K mn Ab¨‡`i wb‡q hvq| 

‡Mvjveviæ` mn dviæK Avgv‡KI Ab¨‡`i 3 bs †MU bvwg‡q †`q| 

my: †g: Ryev‡qi mv‡ne GKwU Pick up cvVvq eo A ¿̄ mg~n wbR 13 

BDwb‡U cvVv‡bvi Rb¨| mv‡_ ‡jvKI wQj| Zv‡`i mv‡_ Avwg eo 

A ¿̧̄ ‡jv †ejv 3Uvi w`‡K Pick up G K‡i 13 e¨vUvwjqv‡b cvwV‡q 

w`B| Avwg †n‡U 13 e¨vUvwjqv‡b Avwm| 3 bs †M‡U Avwg GKwU Iqvi 

†jm †mU c‡o _vK‡Z †`wL| Dnv wb‡q Avwg 13 e¨vUvwjqv‡b Rgv w`B| 

Gm, Gg †Rvev‡qi mv‡_ Mvox †hv‡M †Kv‡Z Zvjv †`Iqvi Rb¨ 4 bs †M‡U 

hvB| †mLv‡b ûBc wgR©v AvRg, ¯̂ivóª gš¿x, evwYR¨gš¿x dviæK Lvb †`wL| 

Zv‡`i mv‡_ Mvwo‡Z K‡i wewfbœ Family Quarter G hvB| gvBwKs Kiv 

nq| ZLb `ievi n‡ji wcQb n‡Z †gRi gwbi †ei n‡q Av‡m| †bZv‡`i 
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wb‡q 4 bs †M‡U Avwm| Abygvb 19.00 Uvi w`‡K e¨vUvwjqv‡b Avwm| 

Ryev‡qi mv‡n‡ei wb‡ ©̀‡k 27/2/09 Zvs 8 Uvq nvmcvZv‡j Report 

Kwi|” 

The confessional statement of co-accused Sepoy Rubel 

Meah (C.S. 28) runs as under- 

“Na 24/2/09 Cw a¡¢lM B¢j A¢gp l¡e¡l ¢qp¡−h c¤f¤l 2 V¡ ®b−L 

25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 

fkÑ¿¹ ¢XE¢V b¡L−mJ B¢j pL¡m 7.30 ¢j¢e−Vl pju Q−m k¡Cz 

25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 

N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢LzqW¡v 9.30 ¢j¢e−Vl ¢c−L 

…m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 O¾V¡ m¤¢L−u ®b−L f−l 

e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ c¡y¢s−u B−Rz a¡−cl 

j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ BqÇjc, q¡¢hmc¡l 

q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, ¢pf¡q£ p¡Cg¥m, 

e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l q¡−a ®L¡e AÙ» ¢Rm 

e¡z Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ 

AÙ»pq ®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a 

EW¡C−m Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 
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2 V¡ jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl 

pq¡ua¡u N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql 

e¡−uL p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j 

HL¢V JuÉ¡l ®mp ®c−M¢Rz hÉ¡l¡−L ¢g−l ¢pf¡q£ Bma¡−gl Lb¡ja B¢j 

®cJu¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

The confessional statement of co-accused Lance Naik 

Gousul Azom (C.S.A.101) runs as under- 

“B¢j  07/07/1988 p¡−m ¢h¢XBl H¢pf¡q£ f−c i¢aÑ qCz Bj¡l 

®l¢S−j¾V eðl 52429z Bj¡l ¢h¢XBl H i¢aÑl pju Ru j¡−pl ®VÊ¢ew  

f¤l ®pƒ−l a¡lfl ¢h¢iæ hÉ¡V¡¢mu¡−e ¢h¢iæ ÙÛ¡−e Q¡L¥l£ L−l 2003 p¡−m 

Y¡L¡ ¢fmL¡e¡u 13 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz ®pC ®b−L AcÉ¡h¢d Y¡L¡ 

¢fmM¡e¡−a LjÑla B¢Rz ®hn ¢LR¤ ¢ce f§hÑ q−a Bj¡−cl c¡h£ ¢Rm ®lne 

100% q−a q−hz ¢h¢XBl a¡l ¢eSü A¢gp¡l à¡l¡ f¢lQ¡¢ma q−hz p£j¡¿¹ 

i¡a¡ pª¢ø Ll−a q−h Hhw CE,He, ¢jn−e Bj¡−cl−L k¡Ju¡l p¤−k¡N 

¢c−a q−hz ¢L¿º ¢h¢XBl Hl Compotting Arms office a¡ Bj¡−cl 

H c¡h£l fÐ¢a kb¡kb LeÑf¡a L−l e¡Cz g−m Bj¡−cl j−dÉ Ap−¿¹¡o Q−m 

Bp¢Rmz Na 24/02/09 a¡¢l−M ¢h¢XBl ¢fmM¡e¡u l¡C−gm pç¡q 

Efm−r fÐd¡e j¿»£ B−pe a¡−L p¡m¡j ®cu¡ quz Eš² pj¡fe£ fÉ¡−l−X 

B¢j Bœ²je L¢lz fÉ¡−l−X Bj¡l ®L¡Çf¡e£ Lj¡ä¡l ¢Rm ®jSl 

HM¢au¡lz fÐd¡e j¿»£l Af¡WÉ fÉ¡−lX ®no qJu¡l fl Bjl¡ k¡l k¡l 
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hÉ¡V¡¢mu¡−e ®gla B¢pz aMe Bj¡−cl j−dÉ Bj¡−cl c¡h£ c¡Ju¡ 

¢Li¡−h fÐd¡e j¿»£−L S¡e¡−e¡ k¡u ®p pwœ²¡¿¹ Bm¡f B−m¡Qe¡ Qm¢Rmz 

¢L¿º B¢jÑ ¢p¢eul A¢gp¡l−cl L¡l−e Bj¡−cl c¡h£ c¡Ju¡ fÐd¡e j¿»£−L 

S¡e¡−e¡ pñh qu¢ez g−m Bj¡−cl j−dÉ ®r¡−il pª¢ø quz fl ¢ce 

25/02/09 a¡¢lM ¢h¢XBl clh¡l q−m clh¡l fÉ¡−l−X AwnNËq−el SeÉ 

Bj¡−cl ®L gm Ce Ll¡u Hhw pL¡m BVV¡l Bj¡−cl−L clh¡l q−m 

¢e−u k¡uz clh¡l q−m S¡uN¡ e¡ f¡Ju¡u B¢j pq A−e−L m¡C−e ¢g−l 

B¢pz I a¡¢l−M pL¡m Ae¤j¡e euV¡ ¢hn ¢j¢e−V clh¡l q−ml ¢c−L …¢m 

BJu¡S ö−e B¢j m¡C−el ¢c−L B¢pz Bp¡l f−l ®c¢M−k ¢h¢iæ 

hÉ¡V¡¢mu¡−el °p¢eLl¡ AÙ» …¢m pq ®c±s¡ ®c±¢s Ll−Rz I pj−u 

¢fmM¡e¡l ¢ia−l ¢h¢XBl Hl HL¢V ¢fLBf N¡s£−a L−l 4/5 Se 

¢h¢XBl °p¢eL−L j§−M L¡fs h¡d¡ AhÙÛ¡u j¡C¢Lw Ll−a −c¢Mz a¡l¡ 

j¡C−L h−m ®k, pLm ¢h¢XBl pcpÉl¡ k¡l k¡l AÙ» ®eez A¡¢j p−‰ p−‰ 

®f¡o¡L fs¡ AhÙÛ¡u j¡b¡u ®qm−jV ¢c−u AÙ» ®eu¡l SeÉ 13 ew 

hÉ¡V¡¢mu¡−el ®L¡−a k¡C ¢L¿º ®c¢M ®k ®L¡−al clS¡ ®M¡m¡ B¢j ®L¡e AÙ» 

e¡ ®f−u m¡C−e  ¢g−l B¢pz Hlfl pL¡m Ae¤j¡e 9.40 Hl ¢c−L f¤el¡u 

j¡C¢Lw ö¢e ®k, ®k pjÙ¹ ¢h¢XBl ®S¡u¡e AÙ» f¡e¢e a¡−cl−L −N−V ¢N−u 

¢p¢LE¢l¢Vl ¢XE¢V Ll−a h−mz Aaxfl L¡R¡L¡¢R qJu¡u B¢j 3ew ®N−V 

k¡C Hhw AÙ» e¡ ®f−u ®NË−eX h„ ®b−L c¤¢V ®NË−eX ¢eCz 3ew ®N−V ¢N−u 

B¢j 13 ew hÉ¡V¡¢mu¡−el ¢pf¡q£ Bm j¡j¤e J ¢pf¡q£ p¡‹¡−cl pj−el 
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q¡−a Q¡Ce£S l¡C−gm J e¡−uh p¤−hc¡l ®qm¡m−L  AÙ» pq ®c¢Mz 44 

l¡C−gm hÉ¡V¡¢mu−el DAD (Af¡WÉ) Ll−a ®c¢Mz HR¡s¡ pL¡m Ae¤j¡e 

cnV¡l pju ®N−V 5/6 Se ¢h¢XBl °p¢eL−L j¤M X¡L¡ AhÙÛ¡u Q¡Ce£S 

l¡C−gm ¢e−u ¢XE¢V Ll−a ®c¢Mz I pju ¢fmM¡e¡l ¢ia−l Hð¤−m¾p-H 

j¡C¢Lw L−l ®k, clh¡l q−m ¢X¢S pq A−eL AeÉ¡eÉ A¢gp¡l−L BVL 

l¡M¡ q−u−Rz c¡h£ f§lZ q−m a¡−cl−L j¤¢š² ®cu¡ q−hz 25/02/09 a¡¢lM 

®hm¡ Ae¤j¡e 12/1 V¡l ¢c−L ¢fmM¡e¡l Efl ¢c−u ®q¢mLÃV¡l Q‚l −c¢Mz 

aMe Bj¡l ®NC−V AhÙÛ¡ela ph¡C hm¡ h¢m L−l ®k, S£he ¢ch ah¤ B¢jÑ 

Y¤L−a ¢ch e¡z I pju ®NC−V Bj¡l AhÙÛ¡ela Af¢l¢Qa AeÉ¡eÉ¡ 

hÉ¡V¡¢mu¡−el A−eL A−eL °p¢eL AÙ»pq ¢Rmz 25/02/09 a¡¢lM pL¡m 

Ae¤j¡e HN¡lV¡l ¢c−L ¢h¢iæ ¢V¢i QÉ¡−e−ml p¡wh¡¢cL Bj¡−cl ®N−V 

B−pz B¢j ATN Hl p¡wh¡¢cL−L Bj¡−cl c¡h£ c¡Ju¡ pwœ²¡¿¹ h¢mz I 

pju Bj¡l q¡−a c¤¢V ®NË−eX ¢Rmz B¢j h¢m ®k, Bj¡−cl BDR Hl 

®lne 60% Hl f¢lh−aÑ 100% Ll−a q−hz p£j¡¿¹ i¡a¡ 260/- Hl 

f¢lh−aÑ ®pe¡ h¡¢qe£ pj¡e Ll−a q−hz BDR H ®L¡e ®pe¡ LjÑLaÑ¡ 

b¡L−h e¡z HR¡s¡J ¢h¢XBl H B¢jÑ A¢gp¡l−cl X¡m i¡a LjÑp§Q£ ¢e−u 

c§e£Ñ¢al Lb¡ h¢mz B¢j pq AeÉ¡eÉl¡ 3ew ®N−V p¡l¡¢ce J l¡−œ ¢XE¢V 

L¢lz 26/02/09 a¡¢lM HLCi¡−h Bjl¡ ®N−V f¡q¡l¡ ¢cCz Bj¡−L A−Ù»l 

iu ®c¢M−u ®NV f¡q¡l¡ ¢c−a Hhw p¡wh¡¢cL−cl c¡h£ S¡e−a h−mz ®hm¡ 

Ae¤j¡e 1 V¡l ¢c−L AÙ» Sj¡ ®cu¡l j¡C¢Lw ö−e B¢j pq AeÉ¡eÉl¡ 
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®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ¢cCz Bjl¡ q¡−al ®NË−eX c¤¢V ®NË−eX  h¡−„ 

®g−m Eš² ®NË−eX h„ ®L¡u¡VÑ¡l N¡−XÑ Sj¡ ¢cC Hhw ®hm¡ Ae¤j¡e 02 V¡l 

¢c−L ®f¡o¡L f¡−ÒV ¢p¢im ®f¡o¡−L 1ew ®N−Vl f¡n ¢c−u  ®cu¡m Vf−L 

f¡¢m−u k¡Cz plL¡l L¡−S ®k¡Nc¡e Ll¡l ®O¡pe¡ ¢c−m 02/03/09 a¡¢lM 

¢fmM¡e¡u 4ew ®N−V B¢p Hhw 03/03/09 a¡¢l−M ¢fmL¡e¡u Y¤¢Lz 

Bj¡−cl 13 ew hÉ¡V¢mu¡−el ¢pJ ¢R−me ®mx L−ZÑm hcl¦‹¡j¡ez ¢a¢e Na 

25/02/09 a¡¢l−M  BDR clh¡l q−m ¢h¢XBl °p¢eL−cl q¡−a ¢eqa 

q−u−R h−m ö−e¢Rz” 

The confessional statement of co-accused Naik Md. 

Sakender Ali (C.S.A.421) runs as under- 

“A¡¢j OVe¡l pj−u ¢fmM¡e¡u AÙ»¡N¡−ll c¡¢u−aÅ ¢Rm¡jz a¡l 1 hRl f§−hÑ 

A¡¢j HC c¡¢uaÅ fÐ¡ç qCz 24/2/09Cw a¡¢l−M påÉ¡ 8.00V¡l ¢c−L 

®l¡mL−ml j¡d−j A¡j¡−cl ph¡C−L clh¡−ll pju öe¡−e¡ quz A¡j¡l  

e¡j J ®l¡mL−m  clh¡−l Ef¢ÙÛa qh¡l SeÉ öe¡−e¡ quz 25/02/09Cw 

pL¡®m AÙ»N¤c¡−jl ¢edÑ¡¢la c¡¢uaÅ f¡me ®n−o 7.00V¡l ¢c−L ®hl q−u 

AÙ»¡N¡−ll Q¡¢h ®L¡u¡VÑ¡l N¡−XÑl hL−p Sj¡ L¢lz N¡XÑ Lj¡ä¡l ®L ¢l−f¡VÑ 

L¢l Hhw pL−ml p¡−b m¡C−e Q−m k¡C Hhw clh¡−ll SeÉ fÐÙ¹¤¢a −eCz 

q¡¢hmc¡l ®jSl A¡¢je¤m Cpm¡j  Hl hy¡¢nl ýC−p−m g¢m−m k¡Cz ®pM¡e 

®b−L A¡j¡−cl−L q¡¢hmc¡l ®jSl A¡¢je¤m Cpm¡j clh¡l q−m ¢e−u k¡uz 

−pM¡−e ¢N−u A¡jl¡ clh¡l q−m fÐ−hn L¢lz  Hhw k¡l k¡l ¢ed¡¢la A¡p−e 
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¢N−−u h¢pz pL¡m 9.00V¡u clh¡l öl¦ quz  clh¡l Qm¡L¡m£e Ae¤j¡e 

5/6 ¢j¢eV fl 1V¡ në öe−a f¡Cz në öe¡l p¡−b p¡bC ¢L−pl në a¡ 

h¤T−a L¡e pS¡N L¢lz nëV¡ clh¡l q−ml ®øS  ®b−L ö¢ez H−a pÇj¤−Ml  

ph¡C ®c¡¢s−u  k¡u Hhw ph¡C p¡C−X R¤V¡R¤¢V L−l ®h¢l−u ®k−a b¡−L z 

A¡¢j ¢e−S J ®hl q−u k¡Cz ®hl q−u  ®l¡−Xl ¢cL Q−m A¡¢pz ®l¡−X 

c¡¢s−u N¤¢ml nëöe−a f¡Cz e§l ®j¡q¡Çjc L−m−Sl ¢cL ®b−Lz A¡¢j 

®c±¢s−u ¢eS hÉ¡V¡¢mu¡−e ¢g−l A¡¢pz  A¡p¡l f−b J   ®N¡m¡N¤¢ml në 

öe−a f¡Cz  −L¾cÐ£u pj¢S−cl Eaal f¡−nJ N¤¢ml në öe−a f¡Cz A¡¢j 

¢eS CE¢e−V k¡h¡l f−b  R/S CE¢eV Hl p¡j−e ¢c−u ®k−a −cM−a f¡C 

Bj¡l LjÑÙÛm AÙ»N¤c¡−jl IM¡e ®b−L ®N¡m¡N¤¢m q−µRz AÙ»N¤c¡−jl ¢c−L 

®cM−a f¡C ®k ®pM¡−e AÙ» ¢e−u ®c±s¡−c±¢s Hhw ®R¡V¡R¤¢V  öl¦ q−u−R 

Hhw AÙ»¡ NÉ¡−l−S c¡¢u−aÅ ¢e−u¡¢Sa−cl N¡m¡N¡¢m Ll¡ q−µRz A¡¢j Q−m 

A¡¢p−m ¢fRe ¢cL ¢c−u A¡j¡l  CE¢e−V Y¤−L k¡Cz  Hhw ®k−u jp¢Sc 

Hhw A¢g−pl j¡−T ¢c−u A¢g−pl p¡j−el ¢c−L A¡¢pzHM¡−e A¡¢j 

®L¡Çf¡e£ Lj¡ä¡l p¤−hc¡l  g¢lc E¢Ÿe Hhw p¤−hc¡l ®jSl −k¡h¡−ul 

®q¡−pe H−cl ®cM−a f¡C Hhw c¤CS−el ¢eLV  AÙ»¡N¡−ll Mhl S¡e¡Cz 

13 hÉ¡V¡¢mu¡−el jp¢S−cl p¡j−e X¡x ®mx  L−ZÑm A¡−e¡u¡l ®q¡−pe 

pÉ¡®ll p¡−b −cM¡ quz a¡−L ¢e−Sl l¦j¡m ¢h¢R−u jp¢S−cl p¡j−el 

h¡l¡¾c¡u hp¡C Hhw L¡−RC b¡L¡ p¤−hc¡l A¡−e¡u¡l Hhw g¢lc E¢Ÿe−L 

Ae¤−l¡d L¢l pÉ¡l−L hy¡Q¡−e¡l SeÉz Ee¡l¡ 2Se pÉ¡l−L ¢e−u ®j−Rl 
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¢ial Q−m k¡uz A¡¢jJ p¡−b ¢Rm¡jz pÉ¡l−L 1V¡ l¦−jl ¢ial p¤−hc¡l 

g¢lc E¢Ÿe Hhw p¤−hc¡l B−e¡u¡l a¡m¡hë L−l l¡−M Hhw aMe h¡¢q−l 

®N¡m¡N¤¢ml në öe−a f¡Cz m¡C−e X¡L¡X¡¢Ll  në öe−a f¡Cz hm¡ q¢µRm 

®k pLm ¢h, ¢X, A¡l,  M¡¢m q¡−a A¡−R a¡l¡ ph¡C ®ke q¡−a AÙ» a¥®m 

®euzA¡¢j aMe ®j−R ¢p¢sl e£−Q fm¡aL b¡¢Lz 25/02/09Cw q−a  

26/02/09Cw Ae¤j¡e 11.00/11.30 fkÑ¿¹ ¢p¢sl e£−QC fm¡aL AhÙÛ¡u 

b¡¢Lz26/02/09Cw pL¡m 11.00/11.30 Hl ¢c−L ®hl q−u 13 

hÉ¡V¡¢mu¡e/jp¢S−cl f¡n ¢c−u M¡h¡l f−b e¡−uL p¤−hc¡l A¡ë¥m j¢ae 

A¡j¡−L X¡−L Hhw ¢fLA¡−f ®k−a h−mz A¡¢j Lb¡ja ¢fLA¡−f E¢W 

A¡j¡−L ¢fLA¡−fl ¢ia−l b¡L¡ 1V¡ Q¡ue¡ l¡C−gm ¢e−a Hhw hÉhq¡l 

Ll−a h−mz aMe e¡−uL p¤−hc¡l A¡ë¥m j¢ae ®j−pl h¡l¡¾c¡ ®b−L e¡−uL 

p¤−hc¡l g¡l¦L ®q¡−pe, e¡−uL p¤−hc¡l ®qm¡m E¢Ÿe  Hhw q¡¢hmc¡l 

A¡ë¥l lqj¡e J A¡−l¡ 4/5Se −~p¢eL k¡−cl q¡−a AÙ» ¢Rm H−cl ®X−L 

B−ez B¢j l¡C−gm Hhw N¤¢m i¢aÑ fÐ−pp ¢e−u N¡¢s−a E¢Wz Hhw H−cl 

ph¡l p¡−b ¢XE¢V L¢lz ¢fLA¡f 11 eð−l ¢e−u k¡uz ®pM¡−e jÉ¡N¢Se 

qC−a ¢LR¤ ®h¡−jl h¡Ln N¡¢s−a EW¡uz A¡¢j aMe N¡¢s−a hp¡ ¢Rm¡jz 

h¡Ln N¤¢mpq ¢fLA¡f 3 ew ®N−V A¡−pz h¡Ln N¤¢m 3ew ®N−V e¡¢j−u 

¢c−u q¡¢hmc¡l ®N¡m¡j lqj¡e Hhw e¡−uL p¤−hc¡l ®qm¡m E¢cce Hl¡J 

®e−j k¡uz ®qm¡m E¢Ÿe N¡s£ 13 hÉ¡V¡¢mu¡e ¢e−u ®k−a h−m Hhw ®pC ja 

¢fLA¡f A¡j¡−L J h¡L£−cl 13 hÉ¡V¡¢mu¡e ¢e−u A¡−pz H−p ®k k¡l ja 
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®e−j k¡Cz aMe c¤f¤lz A¡¢j 13 hÉ¡V¡¢mu¡®el A¢gp m¡C−el ¢fR−e 

h¡bl¦−j k¡C Hhw a¡lfl A¢gp m¡C−el ®c¡am¡u ¢LR¤rZ b¡¢Lz 

O¾V¡M¡¢eL fl Q¡¢l¢c−L h¡¢nl në öe−a f¡C  k¡l k¡l LjÑÙÛ−m k¡Ju¡l 

SeÉ Hhw AÙ» Sj¡ ®cu¡l SeÉ ¢e−cÑn öe−a f¡Cz A¡¢j l¡C−gmHhw 

fÐ−pp (N¤¢m i¢aÑ) AÙ»¡N¡−ll ¢c−L ¢e−u k¡Cz l¡C−gm N¤c¡−j l¡¢M Hhw 

N¤¢m i¢aÑ fÐ−pp jÉ¡N¡¢S−e ®l−M ¢cCz A¡¢j h¡l¡¾c¡u AeÉ¡eÉ−cl ®l−M 

k¡Ju¡ l¡C−gm N¤¢m ¢e−u A¡j¡l AÙ» N¤c¡−j  k¡C Hhw ®pM¡−e ¢eS …c¡−jl 

AÙ»…¢m ¢Q¢q²a L−l ¢eS …c¡−j ®l−M ¢cC  H L¡−S q¡¢hmc¡l Bë¤m j¢ae 

Hhw ¢pf¡q£ ¢jS¡e¤l lqj¡e pq−k¡¢Na¡ L−l Hhw ®L¡Çf¡¢e Lj¡ä¡l 

p¤−hc¡l g¢lc E¢Ÿe H L¡−S ¢eS …c¡−jl AÙ» ¢Qe−a A¡j¡−L pq−k¡¢Na¡ 

L−lz  AÙ» N¤c¡−jl ¢ia−l p¡¢S−u −l−M  H−p ®c¢M h¡L£l¡ e¡Cz A¡¢j 

aMe AÙ» N¤c¡−j a¡m¡ ®cu¡l ®L¡e hÉhÙÛ¡ e¡ b¡L¡u I AhÙÛ¡C ®l−M 

hÉ¡V¡¢mu¡−e k¡Cz ®hl¡−L  ¢N−u ®L¡e ®m¡L−L ®cM−a f¡C e¡z aMe 5.30 

Hl ¢c−L Ae¤j¡e A¢g−pl p¡j−e ¢N−u p¤−hc¡l Cu¡¢pe, p¤−hc¡l g¢lc 

E¢Ÿe, p¤−hc¡l A¡−e¡u¡l ®q¡−pe  Ee¡−cl ®cM−a f¡C Hhw a¡−cl−L  

AÙ»N¤c¡−jl pjpÉ¡l Lb¡ S¡e¡Czp¤−hc¡l Cu¡¢pe p¡−qh aMe N¤c¡−j  H−p 

6V¡ a¡m¡ ®cuz1V¡ a¡m¡ A¡j¡l −L¡v H m¡¢N−u A¡−pz  h¡L£ 5V¡ a¡m¡ 

pcl ®L¡Çf¡e£ ®V¢h−ml Efl l¡M¡ quz A¡¢j a¡lfl hÉ¡V¡¢mu¡−e ¢g−l 

H−p Hm¡L¡ Sen§eÉ ®c−M ®f¡n¡L hc¢m−u ¢p¢im ®f¡n¡−L −cJu¡m 

V¡¢f−u  ¢pN−em ®pƒ−ll ®hl¡−Ll f¢ÕQj f¡n ¢c−u ¢fmM¡e¡l h¡¢q−l Q−m 
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k¡Cz f−l plL¡l£ ®O¡oe¡ −f−u 1/03/09Cw pL¡−m 4ew ®N−V A¡¢p Hhw 

¢l−f¡VÑ L¢lz fl¢ce A¡p−a h−mz f¢l¢ce 2/03/09Cw A¡h¡l 

A¡¢pzI¢ceJ 3/3/09 Cw Bp−a h−mz 3/309Cw A¡p−m ¢fmM¡e¡l 

¢ia−l fÐ−hn Ll¡u H k¡hv fkÑ¿¹ ¢fmM¡e¡uC b¡¢Lz a¡lfl 27/05/09Cw 

®L¡−VÑ ®eu a¡l A¡−Nl ¢ce ¢fmM¡e¡ ®b−L ®NÊga¡l L−l C. I. D  A¢g−p 

¢e−u ¢N−u ¢R−m¡zHC A¡j¡l hLahÉz” 

The confessional statement of co-accused JCO Subader 

Major Sheikh Zobayer Hossain (C.S.A.298) runs as under- 

“Avwg 1976 mv‡j wewWAvi G †hvM`vb Kwi| 6/8/06 ZvwiL ivRkvnx 

n‡Z wewWAvi wcjLvbvq 13 e¨vUvwjqv‡b my‡e`vi †gRi wnmv‡e †hvM`vb 

Kwi| wewWAvi mßvn Dcj‡¶ 23/2/09 ZvwiL mÜvi ci †m›Uªvj my‡e`vi 

†gRi byyiæj Bmjv‡gi WvKv wgwUs G mKj my‡e`vi †gRi mn wmwbqi 

†RwmI I Avi we †RwmI I †K› ª̀xq Gb.Gm.G †gvU 7/8 Rb Dcw ’̄Z 

wQjvg| Zv‡`i bvg n‡jv my.‡g. AvbQvi, my. †g. mnx` my. †g †Mvdivb  

gwjøK, wmwbqi my‡e`vi Rvnv½xi, bv‡qK my‡e`vi Avãyj Kv‡`i, my‡e`vi 

eveyj †nv‡mb| H wgwUs G byiæj Bmjvg Avgv‡`i Dci cÖ̀ Ë  `vwqZ¡ 

h_vh_fv‡e cvj‡bi wb‡ ©̀k †`b Ges wgwUs Gi †kl ch©v‡q e‡jb 

‰mwbK‡`i `vex `vIqv wb‡q M¨vÄvg n‡Z cv‡i Ggb GKUv Avfvm cvIqv 

hv‡”Q| Ges Avgv‡`i wbR wbR e¨vUvwjqv‡b wM‡q wWwmwcøb †hb fv½v bv 

nq Zvi Rb¨ cÖ‡qvRbxq wb‡ ©̀k cÖ̀ v‡bi Rb¨ e‡jb byiæj Bmjvg m¨v‡ii 
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D³iæc wb‡ ©̀k †c‡q Avwg 13 e¨vUvwjqv‡b wd‡i ˆbk †ivj K‡j cÖ‡Z¨K 

m`‡m¨i Dci b¨v Í̄ `vwqZ¡ h_vh_ fv‡e cvjb Ki‡Z Ges †Kvbiæc M¨vÄvg 

†hb m„wó bv nq Zvi Rb¨ mZK© _vKvi Rb¨ ewj| Gici 10 Uvi evmvq 

wdwi| ciw`b A_©vr 24/2/09 ZvwiL mKvj cÖavb gwš¿i Dcw ’̄wZ‡Z 

c¨v‡i‡W `k©K wnmv‡e Ask †bB| 24/2/09 ZvwiL Avgvi `vwqZ¡ 

¯̂vfvweKfv‡e cvjb Kwi Ges mÜ¨vi ci †ivj K‡j †Kvb †Mvj‡hvM bv 

NUvevi Rb¨ mevB‡K cybivq mZK© Kwi Ges iv‡Z evmvq wd‡i hvB| 

ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i Ask MÖnb Kwi| 

†KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv w`w”Q‡jb| hLb Acv‡ikb 

Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb `ievi n‡ji `w¶b w`‡Ki `iRv 

w`‡q A ¿̄ nv‡Z wmcvnx gvCb‡K cÖ‡ek Ki‡Z ‡`wL| Gici gvCb wWwR 

g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i a‡i ZLb `ievi n‡j dvKv mKj 

ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q I M−vm †f‡½ cvwj‡q †h‡Z _v‡K| 

AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q eviv›`vq Avwm ZLb †gRi Kvgiæj 

Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb Avgv‡K hvi hvi e¨vUvwjqv‡b wM‡q 

dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ w`‡K dvKv ¸wji kã ïb‡Z cvB| 

†gRi Kvgiæj m¨vi H Ae ’̄v †`‡L e¨vUvwjqv‡b bv wd‡i Ab¨ w`‡K hvb| 

Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ 

wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A ¿̄ 

wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  
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bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq 

†Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb 

Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 

26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR 

Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx 

AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi 

Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K 

†`L‡Z cvB| 25/2/09 Zvs mÜvq gmwR‡` _vKv Ae ’̄vq DËi w`K n‡Z 

jvk †evSvB 3 Uwb UªvK I A¨v¤̂y‡jÝ GgbwU M¨v‡i‡Ri w`‡K Avm‡Z 

†`wL| 26/2/09 Zvs 8.00 Awd‡m wd‡i Ae ’̄vb Kwi| †ejv 1.00 Uvi 

w`‡K gvB‡Ki AvIqvR ïb‡Z cvB cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯̂ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg 

wc mn K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 

my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi Mv‡W© 

A ¿̄ Rgv †`B| ciw`b wWGwW ‡ZŠwn‡`i wb‡ ©̀k g‡Z Avwg mn mKj 

BDwb‡Ui †jvK nvmcvZv‡j nvwRi nB| †mLv‡b †ZŠwn` mv‡ne Avgv‡`i 

nvmcvZv‡jB Ae ’̄vb Ki‡Z e‡j| Gici ¯̂ivóªgš¿x Avgv‡`i D‡Ï‡k¨ 

e³Zv †`q| Avwg we,wWAvi Gi †fZ‡iB wQjvg| 24/3/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 
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The confessional statement of co-accused Sepoy Sree 

Litu Das (C.S.A.413) runs as under- 

“¢Q¿¹¡i¡he¡l SeÉ 03 O¾V¡ pju ®cu¡l fl 24/02/09 a¡¢l−Ml fÉ¡−l−X 

A¡¢j fa¡L¡h¡q£ c−m ¢Rm¡jz fÉ¡−lX ®no L−l A¡jl¡ CE¢e−V A¡¢pz 

JM¡−e hs M¡e¡ M¡Cz ¢hL¡−m Ju¡¢Lw H k¡Cz påÉ¡ 7V¡u ®l¡m L−m k¡Cz  

®l¡m Lm ®n®o m¡C−e A¡¢pz l¡a 9V¡l ¢XE¢V LÓ¡LÑ  A¡j¡−L ¢XE¢V 

®n¡e¡uz ... 25/02/09 a¡¢lM pL¡m 10.00 V¡ ®b−L 12.00V¡ fkÑ¿¹ 13 

l¡C−gm j¡−W V¡E ®n¡ Hl a¡h¤ ®cM¡ ®n¡e¡l ¢XE¢V ®n¡e¡uz 25/02/09 

a¡¢l−M e¡Ù¹¡ L−l  9.30V¡l pju A¡¢j ¢XE¢Vl SeÉ °a¢l qCz A¡¢j m¡C−e 

¢Rm¡jz A¡¢j ®c¢M °p¢eLl¡ L¡−m¡ ®N¢Ä,g¥mfÉ¡¾V J ¢f¢V ö f−s q¡−a 

m¡¢W ¢e−u 13 l¡C−g®lm −L¡−al ¢c−L A¡p−a ®c¢Mz N¤¢ml në ö¢ez 

9.45-10.00V¡l ¢c−L HÉ¡ð¤−m−¾pl jC−L h−m k¡u ®k ®L¡e ¢h. ¢X. A¡l 

°p¢eL −L m¡C−e M¡¢m q¡−a f¡Ju¡ ®N−m …¢m Ll¡ q−hz a¡l¡ A¡j¡−cl 

m¡C−el ¢c−L N¤¢m Ll−a b¡−Lz A¡¢j ¢e−Q e¡¢jz h¡bl¦−j m¤L¡Cz ¢LR¤re 

j¤−M¡nd¡l£ 3/4Se AÙ» ¢e−u H−p A¡j¡−L N¡m¡N¡¢m L−l ®L¡−al ¢c−L 

¢eu¡ k¡uz A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz A¡¢j JM¡e ®b−L 1V¡ 

Hp, Hj, ¢S ®eCz ®p¡S¡ q¡pf¡a¡−ml ¢c−L k¡Cz k¡Ju¡l f−b HLSe 

N¤¢ml h¡· ®cu h¡· ®b−L 12 l¡Eä N¤¢m ®eCz hÉ¡V¡¢lu¡−el j¡−W k¡Cz 

j¡−W A¡j¡−cl hÉ¡V¡¢lu¡−el L¡E−L e¡ ®f−u ®jqj¡e M¡e¡l L¡−R k¡Cz 

JM¡e ®b−L q¡pf¡a¡−ml LZÑ¡−l X¡ø¢h−el L¡−S ®l¢¾V N¡−−Rl ¢eLV 13 
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hÉ¡V¡¢lu¡−el  ¢pf¡q£ e¡Sj¤m−L l¡C−gm ¢e−u h−p b¡L−a ®c¢Mz Jl L¡−R 

A¡¢j h¢pz Ju¡−ml J f¡n ®b−L ®m¡LS−el ¢eLV M¡h¡l Q¡C−m ¢p¢im 

®m¡LSe M¡h¡l ®cuz f¡¢e ®cuz A¡jl¡ c¤CSe 26/02/09 a¡¢l−M pL¡m 

10.00V¡ fkÑ¿¹  I M¡−e b¡¢L 10.30 V¡L¡l ¢c−L q¡pf¡a¡−ml LÉ¡¢¾V−el 

¢c−L k¡Cz LÉ¡¢¾Ve hå f¡Cz j¡−Wl j−dÉ ¢c−u A¡j¡−cl hÉ¡V¡¢lu¡−e  k¡Cz 

¢LR¤ pwMÉ¡L °p¢eL ¢p¢im ®f¡n¡L f−s  f¡m¡−a ®c¢Mz A¡¢j 13ew 

hÉ¡V¡¢lu¡−el −L¡−a AÙ» Sj¡ ¢c−a A¡¢pz HLSe ¢h ¢X A¡l °p¢eL 

A¡j¡−cl−L j¡m k¡ −N¡m¡h¡l¦c Rs¡−e¡ ¢RV¡−e¡ ¢Rm a¡ N¡¢s−a L−l ¢e−u 

®k−ah−mz A¡jl¡ 4/5 Se aMe ¢fLA¡−f L−l 3ew ®N−V k¡Cz 3ew ®N−Vl 

Afl f¡n ®b−L Rs¡−e¡ N¤¢ml h¡Lp ¢fL A¡−f EW¡Cz Hhw N¤¢m 13 

l¡C−gm hÉ¡V¡¢lu¡−e jÉ¡N¢eS−e l¡¢Mz A¡¢j ®hm¡ 1.00-1.30V¡l ¢c−L 

pcl −L¡Çf¡e£l ®L¡−a AÙ» J …¢m ®l−M m¡C−e k¡Cz −hm¡ 2V¡l ¢c−L 

¢p¢im ®f¡o¡L f−s d¤¢f M¡e¡l f¡n ¢c−u −cu¡m VfL¡Cu¡ h¡C−l Q−m 

k¡Cz A¡j¡l p¡−b ¢pf¡q£ e¡Sj¤m ¢Rmz  A¡¢j ¢hu¡C ®N±l¡½ ®m−el g¡jÑ−NV 

Hl h¡p¡u k¡Cz A¡¢j plL¡l−ll ®O¡oe¡ ö−e 01/03/09 a¡¢l−M Bh¡qe£ 

j¡−W ¢N−u e¡j −mM¡Cz 3/3/09 a¡¢l−M Aj¡−L ¢fmM¡e¡u ®Y¡L¡uz 24 

a¡¢l−M A¡j¡−L −NÔga¡l L−lz A¡j¡−L 26/02/09 a¡¢l−M ¢fLA¡®f 3ew 

®N−Vl …¢ml h¡· ¢fLB−f ®a¡m¡l R¢h ®cM¡uz I R¢h−a ¢fLB−fl 

®fR−e AÙ» q¡−a b¡L¡ ¢e−S−L pe¡³ L¢lz e¡uL p¤−hc¡l ®qm¡m−L J 

A¡¢j R¢h−a ®c¢Mz” 
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The confessional statement of co-accused Habilder Md. 

Abdur Rahman (C.S.A.401) runs as under- 

“25−n ®ghÐ¦u¡l£ pL¡m 7.00V¡ ®b−L A¡¢j fÉ¡−lX NË¡E−ä 24 J 36 

l¡C−gm hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hal−el c¡¢u−aÅ ¢Rm¡jz 24 

hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hale Ll¡ ®no q−mC A¡¢j …¢ml në öe−a 

f¡Cz clh¡l qm ®b−L ®m¡LSe ®c±s¡−a ®c±s¡−a ®hl q−u A¡p¢Rmz aMe 

A¡¢jJ a¡−cl p¡−b hÉ¡V¡¢mu¡−el ¢c−L k¡Cz l¡Ù¹¡u qW¡v A¡j¡l ®j¡h¡Cm 

®h−S J−Wz ®L¡a NCO e¡−uL n¡jp¤m qL ®g¡e ¢c−u S¡e¡k ®L¡a m¤V 

q−u−Rz A¡¢j A¡j¡l ®pƒl ®L¡u¡VÑ¡l N¡XÑ 13 hÉ¡V¡¢mu¡−el ®L¡−a ¢N−u 

®cM−a f¡C ph AÙ» m¤V q−u ®N−Rz A¡¢j aMe hÉ¡V¡¢mu¡−el jp¢S−cl 

p¡j−e p¤−hc¡l ®jSl ®nM S¤h¡−ul A¡q−jc−L report Ll−m ¢a¢e e£lh 

b¡−Lez f−l A¡¢j A¡j¡l m¡C−e Q−m k¡Cz A¡e¤j¡¢eL c¤f¤l 1.30V¡l ¢c−L 

A¡j¡l ®j−u A¡j¡−L ®g¡e L−l ¢fmM¡e¡ ®b−L ®hl q−u ®k−a h−mz A¡¢j 

3ew ®N−V k¡Cz ®j−u−L ®g¡−e S¡e¡C ®hl qJu¡ pñh euz 3ew ®NV ®b−L 

¢g−l A¡p¡l f−b HLV¡ ¢fL A¡f N¡s£−a e¡−uh p¤−hc¡l −qm¡m E¢Ÿe pq  

AS¡e¡ 4/5 Se−L …¢m J ®h¡j¡ e¡j¡−a ®c¢M ®N−Vl L¡−Rz  e¡−uh 

p¤−hc¡l −qm¡m A¡j¡−L N¡¢s−a a¥−m ®euz N¡¢s−a JW¡l pju l¡Ù¹¡u f−s 

b¡L¡ ®h¡j¡l h¡„¢V A¡¢j HLSe ¯p¢eL Hl pq¡a¡u l¡Ù¹¡l f¡−n p¢l−u 

l¡¢Mz N¡¢s−a EW¡l fl AeÉ HLSe °p¢e−Ll Hp Hj ¢S A¡¢j A¡j¡l 

q¡−a d−l l¡¢Mz N¡¢s hÉ¡V¡¢mu¡−e ®f±R¡−m A¡¢j AÙ» N¡¢s−a ®l−M m¡Ce 



 

 

4517 

Q−m k¡Cz q¡¢hmc¡l q¡−aj, ¢pf¡q£ A¡S¡c ¢pf¡q£ glq¡c−L hÉ¡V¡¢mu¡e 

Hm¡L¡u AÙ» q¡−a O¤l−a −c¢Mz A¡¢j m¡C−eC b¡¢LzI¢ce 26 a¡¢lM AÙ» 

Sj¡ ®cu¡ pwœ²¡¿¹ −O¡oe¡ ö−e ®pƒl ®L¡u¡VÑ¡l N¡−XÑ k¡C c¤f¤l 2.00V¡l 

¢c−Lz JM¡−e ¢N−u −c¢M A−eL AÙ» Ù¹¤f L−l l¡M¡z A¡¢j q¡¢hmc¡l nq£c 

q¡¢hmc¡l l¢gL¥m Cpm¡jpq 3/4  Se ¯p¢eL ¢j−m A¡j¡−cl hÉ¡V¡¢mu¡−el 

AÙ»  Ù¹¤f ®b−L fªbL L−l l¡¢MzA¡e¤j¡¢eL 4.30V¡l ¢c−L m¡C−e H−p 

−c¢M AÒf ¢LR¤ pwMÉL hÉa£a ph¡C Q−m ®N−R f¡¢m−uzI¢ce l¡−a m¡C−e 

b¡¢Lz 27/02/09 a¡¢lM pL¡m 8.30 V¡u p¤−hc¡l ®jSl ®nM S¤h¡−ul 

A¡q−jc A¡j¡−cl ph¡C−L q¡pf¡a¡−m ®k−a h−mz q¡pf¡a¡−m k¡Ju¡l fl 

®pM¡−eC ¢Rm¡jz I¢ce påÉ¡u ¢XH¢X −a±¢qc q¡pf¡a¡−m A¡−pe Hhw HL 

HL hÉ¡V¡¢mu¡e−L HL HL am¡u ®pV L−l ®l−M A¡−pez 14 ¢ce 

q¡pf¡a¡−m ¢Rm¡jz a¡lfl hÉ¡V¡¢mu¡−e b¡¢Lz ” 

The confession of the co-accused Sepoy Md. Nazrul 

Islam (C.S.A.425), runs as under- 

“Bj¡l e¡j ®j¡x eSl¦m Cpm¡j Na 10/7/97 ¢MËx a¡¢lM juje¢pwq q−a 

BDR  ¢pf¡q£ ¢S¢X f−c i¢aÑ qCz  i¢aÑl fl Q–NË¡−j h¡ua¥m C‹a 

®VÊ¢ew ®p¾V¡−l 6 j¡−pl fÐ¢nre L¢lz 2004 p¡−m Ae¤j¡e j¡QÑ/H¢fÊm Y¡L¡ 

¢fmM¡e¡u B¢pz B¢j 13 hÉ¡V¡¢mue "H' ®L¡Çf¡e£l hÉl¡−L e£Qam¡u 

b¡La¡j  Na 24/2/09 ¢MËx a¡¢lM l¡¢œ 22.00 O¢VL¡ q−a 24.00 O¢VL¡ 

fkÑ¿¹ B¢j q¡pf¡a¡−ml fÉ¡bm¢S−a ¢XE¢V L¢lz 
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Na 25/02/09 ¢MËx a¡¢lM ®i¡l 4.00 O¢VL¡ q−a 6.00 O¢VL¡ fkÑ¿¹ 

q¡pf¡a¡−ml fÉ¡bm¢S−a ¢XE¢V L¢lz ¢XE¢V ®no L−l m¡C−e B¢pz 

Ae¤j¡e pL¡m 8.30 O¢VL¡l pju clh¡l q−m fÐ−hn L−l ¢fR−el p¡¢l−a 

h¢pz Ae¤j¡e 9.00 O¢VL¡l ¢c−L ¢X¢S j−q¡cu clh¡l q−m B−pz 

®L¡lBe ®am¡Ju¡a ®n−o ¢X¢S j−q¡cu a¡l hš²hÉ öl¦ L−lez ¢a¢e h−me 

®k, fÉ¡−lX i¡m qJk¡u ph¡C−L deÉh¡cz ¢a¢e X¡mi¡a LjÑp§Q£ ¢e−u Lb¡ 

h−mez  ¢a¢e h−me ®k, X¡mi¡a LjÑp§Q£−a ®k m¡i q−u−R ®p m¡−il V¡L¡ 

ph¡C−L ®cu¡ q−hz B¢j X¡m i¡−al 3200/- V¡L¡ ®f−u¢Rz m¡−il ¢LR¤ 

V¡L¡ B−R k¡ BDR Hl Eæu−el L¡−S MlQ Ll¡ q−hz Ae¤j¡e 9.30 

O¢VL¡l pju q−a 1V¡ öl¦ q−m clh¡−l Ef¢ÙÛa p¡j−el ph ®m¡LSe 

c¡¢s−u k¡u Hhw ®k ®ki¡−h f−l clh¡l qm ®b−L ®hl q−a b¡−Lz B¢jJ 

clh¡l q−m ®b−L ®hl q−u Bj¡l hÉ¡l¡−L Q−m B¢pz clh¡l qm ®b−L ®hl 

qJu¡l flflC clh¡l q−m …¢ml në öe−a f¡Cz pL¡m Ae¤j¡e 10.00 

O¢VL¡l ¢c−L N¡s£ q−a j¡CL−k¡−N j¤−M¡nd¡l£l¡ ®O¡oe¡ L−l ®k, hÉ¡l¡−L 

k¡l¡ BR ph¡C e£−Q e£−Q ®e−j AÙ» e¡Jz AÙ» e¡ ¢e−m k¡−L ®kM¡−e AÙ» 

R¡s¡ f¡h a¡−L ®pM¡−eC …¢m L−l ®j−l ®gm¡ q−hz aMe B¢j j¡b¡u 

®qm−jV ¢c−u Hhw nl£−l h¡‰¥¢m m¡¢N−u f¡−n A−L−k¡ ®ØV¡−ll ¢i−al 

k¡Cz ¢hL¡m Ae¤j¡e 6.00 O¢VL¡l ¢c−L B¢j ®ØV¡l l¦j ®b−L ®h¢l−u 

®j−p B¢pz aMe j¤−M¡nd¡l£ BDR l¡ h−m pLm BDR Ju¡−ml f¡−n 

¢e−u c¡s¡J ®pe¡h¡¢qe£ Y¤L−a f¡−lz f¤el¡u AÙ» q¡−a e¡ ¢e−m −j−l 
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®gm¡l ýj¢Ll ®O¡oe¡ ®cuz aMe B¢j i−u i£a p¿¹Ù» AhÙÛ¡u ®j−pl 

clS¡l HL¢V Q¡Ce£S l¡C−gm ®c−M a¡ ®eCz AÙ»pq B¢j f¤el¡u ®ØV¡l 

l¦−j k¡Cz l¡−a B¢j ®ØV¡l l¦−j AÙ»pq ¢Rm¡jz 

Na 26/02/09 ¢MËx a¡¢lM Ae¤j¡e pL¡m 8.00 O¢VL¡l pju B¢j ®ØV¡l 

l¦j ®b−L ®hl q−u ®c¢M ®k, 1¢V h¤−mV fÐ¦g SÉ¡−LV f−s B−Rz B¢j Eš² 

SÉ¡−LV f−l jb¡u ®qm−jV f¢l¢qa AhÙÛ¡u AÙ»pq 3ew ®NC−V k¡Cz aMe 

®NC−Vl p¡j−e 13 hÉ¡V¡¢mu¡e Hl e¡−uh p¤−hc¡l ®qm¡m p¡−qh−L ®cM−a 

f¡Cz 3ew ®NC−V AhÙÛ¡eL¡−m ¢i¢XJ g¥−V−S Bj¡l 1¢V R¢h E−Wz k¡ B¢j 

¢p BC ¢X A¢g−p l¢ra ¢i¢XJ g¥−V−S pe¡š² L−l¢Rz f−l 3ew ®NC−V 

®b−L Bj¡l hÉ¡l¡−L Q−m B¢pz Ae¤j¡e c¤f¤l 1.30 O¢VL¡l ¢c−L j¡C−L 

hm−R Bj¡−cl ¢X¢S HMe −a±¢qc pÉ¡lz ph¡C AÙ» Sj¡ ¢c−u c¡Jz B¢j 

13 ew hÉ¡V¡¢mu−e ®L¡−a ®k−u AÙ» Sj¡ ¢c−u ®cCz AÙ» Sj¡ ¢c−u hÉ¡l¡−L 

B¢pz Ae¤j¡e ¢hL¡m 5.00 O¢VL¡l ¢c−L ®d¡f¡M¡e¡l ¢fRe ¢c−u Ju¡m 

Vf¢L−u ¢fmM¡e¡l h¡C−m Q−m B¢pz 

Na 01/03/09 ¢MËx a¡¢l−M h¡p¡ q−a ¢fmM¡e¡ B¢p Hhw Na 03/03/09 

¢MËx a¡¢lM ¢fmL¡e¡l ¢ia−l fÐ−hn L¢lz Na 27/05/09 ¢MËx a¡¢lM 

Bj¡−L ¢p.BC.¢X. f¤¢mn Bj¡−L ¢fmM¡e¡ q−a ®NËç¡l L−lz HC Bj¡l 

Sh¡eh¢¾cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 20 
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does not bear any substance. His identification to the Appellant 

is not reliable. He did not refer the Battalion/ Regiment No. of 

the Appellant. P.W. 20 did not disclose any culpability of the 

Appellant to any offence as alleged but merely-‘¢LR¤rZ f−l HL¢V 

f¡−S−l¡ N¡s£ B−pz Bj¡−cl −pC N¡s£−a  AÙ»d¡l£l¡ E¢W−u ®cu J 4ew ®N−V 

e¡¢j−u ®cuz aMe p¤−hc¡l S¤h¡−ul,e¡−uL p¤−hc¡l ®qm¡m, ¢pf¡q£  Bl¡g¡a¡ 

¢h−â¡q£−cl j¡−T c¡¢s−u B−Rez ¢LR¤c§l BN¡−aC ¢XH ¢X ®a±¢qc, ¢XH¢X l¢qj, 

¢XH¢X ¢jl¡S J mÉ¡¾p e¡−uL N¡Ep ®L c¡¢s−u b¡L−a ®c¢Mz’  

The testimony of P.W 65 appears vague and unspecified. 

His idintifiction to the Appellant is not proper. He did not refer 

the Battalion/ Regiment No. of the Appellant. He did not 

disclose any culpability of the Appellant to any offence. He 

simply deposed that 10/12 BDR personnel appeared at gate No. 

3 and 3 rebellions coming down from vehicle demanded arms 

from them and among them he identified the Appellant. His 

above evidence does not bear any substance. Moreover, he 

admitted that he deposed before I.O as well as before 

Magistrate. His above statements are found contradictory. His 

claim of watching arms since 25.02.2009 (as admitted in cross-

examination) belies his entire testimony in view of the facts and 
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circumstances of the case. The testimony of P.W 71 appears as 

contradictory and it does not inspire any confidence. He claims 

to see the Appellant at 10.30 A.M. with Rifle and Pistol and at 

11 A.M further saw him with arms and to patrol on pick-up. He 

did not specify where he saw the Appellant to patrol on pick-up 

while he was in MRI building. He admitted that he deposed 

before I.O and the Magistrate on 08.11.2009. His contradictory 

statements can’t be relied on. P.W.99 claims to identify the 

Appellant with arms and to make firing but he did not refer 

when he saw the Appellant with arms and to make firing. His 

above evidence is vague, unspecified and unacceptable. The 

testimony of P.W.112 is highly improbable, impracticable and 

doubtful. He claims to identify the Appellant among 100/200 

BDR personnel. His reference of Regiment No of as many as 

15 (fifteen) BDR personnel also seems unusual, unnatural and 

tutored. The evidence of P.W.124 also appears vague and 

unspecified. He did not mention when and where he saw the 

Appellant to move towards Darbar. His evidence finds no 

corroboration. P.W. 506 merely identified him with footage and 

thus his evidence does not bear any substance.  
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Mr. Md. Aminul Islam further submits that trial court 

having failed to weigh and assess the evidence erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that all the P.Ws. referred above are eye witnesses to the 

occurence. P.W. 20 saw the Appellant on 26.02.2009 at 4.00 

P.M. at gate No. 4 with the rebellions. P.W. 65 was the guard 

commander at gate No.3. The Appelalnt along with other 

rebellions appeared at gate No.3 and asked him for arms. It 

finds corroboration by his own confession. P.W. 71 was at 

hospital. He saw the Appellant to appear at hospital at 10.30 

A.M. with S.M.G along with hundreds of armed rebellions. He 

also saw him with arms to patrol on a pick up at 11.00 A.M. 

Later on, the Appellant asked him for key of mortuary in order 

to keep dead bodies thereat, P.W. 99 attended Darbar. At the 

instence of disorder in Darbar he came out therefrom and on his 

way to unit he saw the Appellant to make firing. P.W.112 

attended Darbar. At the instance of disorder in Darbar he also 

came out from Darbar and came to see the Appellant in front of 

Dhaka sector with hundreds of armed BDR rebellions. P.Ws. 

99, 112 and 124 identfied the Appellant properly with his 

Regiment No. P.Ws.122 and 124 reiterated in their cross-

examination the identification of the Appellant. Their evidence 
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appears corroborative to each other. P.W. 506 identified the 

Appellant from video-footage. The video-footage, exhibit 

CLXVII showed him before the gate and it finds corroboration 

to his confession and the evidence of P.W. 20 ‘4bs †M‡U †njvj, 

MvDmyj‡K †`wL Bnv mZ¨’. Identification of the Appellant by P.W. 65 

has not been challenged by cross-examination. The confession 

of the Appellant is inculpatory in nature. No evidence appears 

that his confession was obtained on coercion. P.W.336, the 

confissinal recording Magistrate duly certified the confession of 

the appellant as voluntary. The confession of co-accused Md. 

Rubel Miah (C.S. 28), Lence Naik Gausul Azam (C.S.A. 201), 

Naik Md. Sekender Ali Khan (C.S.A.421), Md. Nazrul Islam 

(C.S.A. 425), Sheikh Jubayer Hossain (C.S.A. 298), Litu Das 

(C.S.A. 413), Habilder Md. Abdur Rahman (C.S.A.401) and 

Md. Emran Chowdhury (C.S.A. 34) lends support to the 

prosecution evidence. Learned Deputy Attorney General further 

submits that all the P.Ws. referred above were cross-examined 

on behalf of the Appelalnt but their evidence remains unshaken 

and unemblished. The evidence of P.Ws. together with 

confession of the Appellant and those of co-accused are 
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consistent to the allegation against the Appellant. He submits 

that the prosecution evidence as appears is reliable, credible, 

trustworlhy and trial court on proper assessment of the evidence 

on record rightly passed the impugned sentence and it does not 

warrant any interference.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  



 

 

4530 

The convict/appellant Naib Subader Md. Helal Uddin 

(C.S.A.102) stated in his confessional statement- 

“26/2/09 Zvs †ejv 11.30 NwUKvq ¶yavi R¡vjvq nvmcvZvj n‡Z †ei 

nB| GKwU Pick up G Av‡m| Dnvi A ¿̄avix ˆmwbKiv Avgv‡K Zz‡j 3 

bs †M‡U wb‡q hvq †hLv‡b ‡mLv‡b A ¿̄avix ˆmwbK Ges †M‡Ui evB‡i eû 

RbMb wQj| A ¿̄avix gy‡Lvkciv ˆmwbK‡`i GKRb Gm,Gg,wR  wb‡q I 

Ab¨Rb ivB‡dj wb‡q cÖvPx‡ii Avov‡j ùvovq Zviv Avgv‡K B‡jUªwbK 

wgwWqvi K_v ejvi Rb¨ Pvc †`q| wcQ‡b ùvovq ỳBRb| Zv‡`i GKRb 

wQj wc Í̄j nv‡Z| Avwg B‡jKUªwbK wgwWqvq ZLb ewj †h, cÖavbgš¿x 

Avgv‡`i A ¿̄ Rgv w`‡Z ejvq Avgiv A ¿̄ Rgv w`‡q †`‡ev| Avwg GKwU 

G.wc.wm Mvox K‡i Avgvi 13 bs e¨vUvwjqv‡bi mvg‡b bvwg| ZLb bv: my: 

gwZb I bv: my: dviæK e‡j †h Mvox 11 bs †h‡q ¸jx eviæ` Avb‡Z n‡e| 

dviæK Avgv‡K mn Ab¨‡`i wb‡q hvq| 

‡Mvjveviæ` mn dviæK Avgv‡KI Ab¨‡`i 3 bs †MU bvwg‡q †`q| 

my: †g: Ryev‡qi mv‡ne GKwU Pick up cvVvq eo A ¿̄ mg~n wbR 13 

BDwb‡U cvVv‡bvi Rb¨| mv‡_ ‡jvKI wQj| Zv‡`i mv‡_ Avwg eo 

A ¿̧̄ ‡jv †ejv 3Uvi w`‡K Pick up G K‡i 13 e¨vUvwjqv‡b cvwV‡q 

w`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.Ws. 71, 99, 112 and 124 saw him with arms and all 

other P.Ws. including the P.Ws. referred above also saw him in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. The footage 

exhibit- CLXVII figures him as a rebellion and it finds 

corroboration by the evidence of prosecution witnesses as well 

as his own confession.   

Co-accused condemner/appellant Sepoy Rubel Meah 

stated in his confessional statement- 

“Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ 

AÙ»pq ®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a 

EW¡C−m Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 

2 V¡ jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl 

pq¡ua¡u N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql 

e¡−uL p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j 

HL¢V JuÉ¡l ®mp ®c−M¢Rz” 
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Co-accused Lance Naik Gousul Azom (C.S.A.101) stated 

in his confessional statement- 

“3ew ®N−V ¢N−u B¢j 13 ew hÉ¡V¡¢mu¡−el ¢pf¡q£ Bm j¡j¤e J ¢pf¡q£ 

p¡‹¡−cl pj−el q¡−a Q¡Ce£S l¡C−gm J e¡−uh p¤−hc¡l ®qm¡m−L  AÙ» 

pq ®c¢Mz” 

Co-accused Naik Md. Sakender Ali (C.S.A.421) stated in 

his confessional statement- 

“aMe e¡−uL p¤−hc¡l A¡ë¥m j¢ae ®j−pl h¡l¡¾c¡ ®b−L e¡−uL p¤−hc¡l 

g¡l¦L ®q¡−pe, e¡−uL p¤−hc¡l ®qm¡m E¢Ÿe  Hhw q¡¢hmc¡l A¡ë¥l lqj¡e 

J A¡−l¡ 4/5Se −~p¢eL k¡−cl q¡−a AÙ» ¢Rm H−cl ®X−L B−ez B¢j 

l¡C−gm Hhw N¤¢m i¢aÑ fÐ−pp ¢e−u N¡¢s−a E¢Wz Hhw H−cl ph¡l p¡−b 

¢XE¢V L¢lz ¢fLA¡f 11 eð−l ¢e−u k¡uz ®pM¡−e jÉ¡N¢Se qC−a ¢LR¤ 

®h¡−jl h¡Ln N¡¢s−a EW¡uz A¡¢j aMe N¡¢s−a hp¡ ¢Rm¡jz h¡Ln N¤¢mpq 

¢fLA¡f 3 ew ®N−V A¡−pz h¡Ln N¤¢m 3ew ®N−V e¡¢j−u ¢c−u q¡¢hmc¡l 

®N¡m¡j lqj¡e Hhw e¡−uL p¤−hc¡l ®qm¡m E¢cce Hl¡J ®e−j k¡uz ®qm¡m 

E¢Ÿe N¡s£ 13 hÉ¡V¡¢mu¡e ¢e−u ®k−a h−m Hhw ®pC ja ¢fLA¡f A¡j¡−L 

J h¡L£−cl 13 hÉ¡V¡¢mu¡e ¢e−u A¡−pz” 

Co-accused Sepoy Md. Nazrul Islam (C.S.A.425) stated 

in his confessional statement- 
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“aMe B¢j i−u i£a p¿¹Ù» AhÙÛ¡u ®j−pl clS¡l HL¢V Q¡Ce£S l¡C−gm 

®c−M a¡ ®eCz AÙ»pq B¢j f¤el¡u ®ØV¡l l¦−j k¡Cz l¡−a B¢j ®ØV¡l l¦−j 

AÙ»pq ¢Rm¡jz 

Na 26/02/09 ¢MËx a¡¢lM Ae¤j¡e pL¡m 8.00 O¢VL¡l pju B¢j ®ØV¡l 

l¦j ®b−L ®hl q−u ®c¢M ®k, 1¢V h¤−mV fÐ¦g SÉ¡−LV f−s B−Rz B¢j Eš² 

SÉ¡−LV f−l jb¡u ®qm−jV f¢l¢qa AhÙÛ¡u AÙ»pq 3ew ®NC−V k¡Cz aMe 

®NC−Vl p¡j−e 13 hÉ¡V¡¢mu¡e Hl e¡−uh p¤−hc¡l ®qm¡m p¡−qh−L ®cM−a 

f¡Cz 3ew ®NC−V AhÙÛ¡eL¡−m ¢i¢XJ g¥−V−S Bj¡l 1¢V R¢h E−Wz k¡ B¢j 

¢p BC ¢X A¢g−p l¢ra ¢i¢XJ g¥−V−S pe¡š² L−l¢Rz” 

Co-accused JCO Subader Major Sheikh Zobayer Hossain 

(C.S.A.298) stated in his confessional statement- 

“AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU 

Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki 

gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 26/2/09 ZvwiL mKvj 

8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR Awd‡m  †diZ Avwm| 

25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx AvjZvd, wmcvnx bvwRi, 

nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi Zv‡ni bv‡qK my‡e`vi Avãyj 

gwZb, bv: my: †njvj wmcvnx gvCb †K †`L‡Z cvB| ” 

Co-accused Sepoy Sree Litu Das (C.S.A.413) stated in 

his confessional statment- 
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“A¡¢j plL¡l−ll ®O¡oe¡ ö−e 01/03/09 a¡¢l−M Bh¡qe£ j¡−W ¢N−u e¡j 

−mM¡Cz 3/3/09 a¡¢l−M Aj¡−L ¢fmM¡e¡u ®Y¡L¡uz 24 a¡¢l−M A¡j¡−L 

−NÔga¡l L−lz A¡j¡−L 26/02/09 a¡¢l−M ¢fLA¡®f 3ew ®N−Vl …¢ml 

h¡· ¢fLB−f ®a¡m¡l R¢h ®cM¡uz I R¢h−a ¢fLB−fl ®fR−e AÙ» q¡−a 

b¡L¡ ¢e−S−L pe¡³ L¢lz e¡uL p¤−hc¡l ®qm¡m−L J A¡¢j R¢h−a ®c¢Mz” 

Co-accused Habilder Md. Abdur Rahman (C.S.A.401) 

stated in his confessional statement- 

“3ew ®NV ®b−L ¢g−l A¡p¡l f−b HLV¡ ¢fL A¡f N¡s£−a e¡−uh p¤−hc¡l 

−qm¡m E¢Ÿe pq  AS¡e¡ 4/5 Se−L …¢m J ®h¡j¡ e¡j¡−a ®c¢M ®N−Vl 

L¡−Rz  e¡−uh p¤−hc¡l −qm¡m A¡j¡−L N¡¢s−a a¥−m ®euz N¡¢s−a JW¡l 

pju l¡Ù¹¡u f−s b¡L¡ ®h¡j¡l h¡„¢V A¡¢j HLSe ¯p¢eL Hl pq¡a¡u 

l¡Ù¹¡l f¡−n p¢l−u l¡¢Mz N¡¢s−a EW¡l fl AeÉ HLSe °p¢e−Ll Hp Hj 

¢S A¡¢j A¡j¡l q¡−a d−l l¡¢Mz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20, 65, 71, 99, 112, 

124 and 506 provide direct evidence of his participation to the 
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occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 20 deposed-  

‘Avwg evmvq AvwQ †R‡b wmcvnx gvRnvi mn 4/5 Rb we‡ ª̀vnx Avgvi w`‡K 

A ¿̄ ZvK K‡i GwM‡q Av‡m| Avwg Zv‡`i ¸wj bv Ki‡Z Aby‡iva Kwi| wmcvnx 

gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| gvRnv‡ii mv‡_ wmcvnx 

gvmy`, wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K gvi‡Z gvi‡Z bvwg‡q 

Av‡b| evmvi mvg‡b GKwU Pick up †`wL| wmcvnx gvRnvi e‡jb byZb wWwR 

†ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv †MBU ch©š— †cŠwQ‡q w`‡Z n‡e| 

ZLb my‡e`vi †gRi Ryev‡qi, †di‡`Šm, wmcvnx nvi“b mk ¿̄ Ae ’̄vq `vwo‡q 

Av‡Q| Pick Up K‡Y©j mvB‡`i gv emv wQj| wKQy¶Y c‡i GKwU cv‡R‡iv Mvox 

Av‡m| Avgv‡`i †mB Mvox‡Z A ¿̄avixiv DwV‡q †`q I 4bs †M‡U bvwg‡q †`q| 

ZLb my‡e`vi †hvev‡qi, bv‡qK my‡e`vi †njvj, wmcvnx AvivdvZ we‡ ª̀vnx‡`i gv‡S 

`vwo‡q Av‡Qb| wKQy ỳi AvMv‡ZB wWGwW †ZŠwn`, wWGwW wgivR, wWGwW iwng I 

j¨vÝ bv‡qK MvDm‡K `vwo‡q _vK‡Z †`wL|’ 

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 
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†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi|’ 

P.W. 71 deposed-  

‘9
1
2 Uvq `ievi n‡j ¸wji kã ïwb| A‡b‡K †`Šwo‡q nvmcvZv‡j Avm‡Z 

_v‡K| Wvt û‡mb Avn‡¤§` Kcv‡j I †Pv‡L AvNvZ †c‡q nvmcvZv‡j Av‡m Zv‡K 

IwU †Z  †cÖiY Kwi| c‡i A‡bK hLgx Av‡m| 10-30 wgt nvmcvZv‡j kZ kZ 

wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg 

wR nv‡Z nvwej`vi BDQye GmGgwR nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR 

I †MÖ‡bW nv‡Z, bv‡qK wRqvDj GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j 

nv‡Z, bv‡qK ¸jRvi GmGgwR nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, 

bv‡qK AwMœ̄ î‡K GmGgwR nv‡Z, j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW nv‡Z, 

wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, wmcvnx AvjgMxi‡K ivB‡dj nv‡Z, wmcvnx 

Avwidzj‡K ivB‡dj nv‡Z, wmcvnx Av‡bvqvi wc —̄j nv‡Z, wmcvnx †gvqv‡¾g 

ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj nv‡Z, wmcvnx iv¾vK ivB‡dj nv‡Z, 

wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb PvKgv ivB‡dj nv‡Z wmcvnx 

iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR nv‡Z †`‡LwQ| †ejv 11 Uvq 
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wmcvnx iwng Avgv‡K e‡j A ¿̄ †Kb †bB bvB| Avgv‡K wZb Zvjv †_‡K bx‡P 

bvgvq| Avwg ewj Avwg nvmcvZv‡ji IqvW© gvóvi i“Mx †`L‡ZwQ| GgAviAvB 

wewìs‡q _vKv K‡qKRb Avgv‡K i“Mx †`L‡Z e‡j| Avwg i“Mx †`L‡Z hvB| 

nvwej`vi BDQye, nvwej`vi ûgvqyb, bv‡qK my‡e`vi †njvj, wmcvnx Avt iwng‡K 

km ¿̄ Ae ’̄vq Pick-Up G Unj w`‡Z †`wL| Hw`b †ejv 1 Uvi mgq wmcvnx 

i“ûj Avgx‡bi jvk MRI wewìs G Av‡b| bv‡qK my‡e`vi †njvj Avgvi Kv‡Q 

giPzqvixi Pvwe Pvq I jvk ivLvi e¨e ’̄v Ki‡Z e‡j| g„Z‡`n Uªwj‡Z †i‡L †m P‡j 

hvq|’ 

P.W. 99 deposed-  

‘Avwg BDwb‡U P‡j Avmvi c‡_ wewfbœ GjvKvq wewWAvi‡`i ¸wj Ki‡Z 

†`wL| Zv‡`i g‡a¨ JCO 6320 bvt my‡e`vi †njvj, 27989 nvwej`vi Avt 

ingvb, 68891 wmcvnx i“‡ej 77667 wmcvnx †di‡`Šm‡K wPb‡Z cvwi|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 
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38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi|’ 

P.W. 124 deposed-  

‘DG †kl Av‡`‡k Avwg `ievi Z¨vM K‡i BDwb‡U hvB| hvIqvi mgq 

A‡bK BDR m`m¨‡K A ¿̄nv‡Z D‡ËwRZ Ae ’̄vq ¸wj Ki‡Z Ki‡Z `iev‡ii 

w`‡K †h‡Z †`wL| Gi g‡a¨ JCO 6320 bv‡qK my‡e`vi †njvj, 65079 wmcvnx 

AvjvDwÏb †kL, 67583 wmcvnx wd‡ivR‡K wPb‡Z cvwi|’ 

P.W. 506 deposed-  

‘14-9-09 wm AvB wW wfwWI †`Lvq †mLvb †_‡K 67597 wmcvnx 

kvnxby‡ii 47723 †mKv›`vi, 6320 wR wm I †njvj I 52429 MvDQzj AvRg †K 

mbv³ Kwi| MvDQzj ATN G mv¶vrKvi †`q| Qwe wcÖ›U K‡i Avgv‡K †`Lvq Qwe 

†`‡L Avwg mbv³ Kwi| kvnxb I †mKv›`v‡ii Qwe Av‡MB mbv³ n‡q‡Q| †njv‡ji 

Qwe e ‘̄ cÖ̀ k©bx CLXVII.’ 

 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.103 Sepoy/74713 Md. Monjur Alom. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.11 Major Sujaul Haque 

 P.W.205 Habil Md. A. Samad 

 P.W.359 Foysal Atik, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 11 Major Md. Sujaul Hoque deposed that he joined 

in Peelkhana on 22.02.2009 from Jahangirabad Cantonment. 

On 25.02.2009 he joined Darbar in Peelkhana. Darbar started at 

9.00 A.M. Sepoy Moynul entered into Darbar and pointed arms 

towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. He heard crying sound. 

Unlike others he came out from Darbar and move towards 
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North. At that time he also heard firing and came to see 20/25 

personnel running towards Darbar Hall with arms and on firing. 

He took shelter behind a tree. Among the BDR personnel who 

were running with arms were-Habilder Khalil, Habilder Salim, 

Lance Naik Mozzammel, Lance Naik Harun, Sepoy Sanowar, 

Sepoy Delower, the Appellant Sepoy Monjur, all of 36 

Battalion. Afterwards at detoriating situation he went to family 

quarter, Jamuna No.4, the residence of Subader Shah Alam. 

.............. 

 In cross-examination on behalf of the Appellant, he 

stated that the Appellant Monjur did not serve with him. He 

denied the suggestion that the Appellant was not present at the 

place of occurrence. He reiterated that he saw him firing in 

Darbar. He also denied the suggestion that the Appellant was 

implicated falsely for not agreeing to adduce false evidence. He 

denied the suggestion that he deposed falsely.  

 P.W.205 Habilder Md. A. Samad deposed that on 

25.02.2009 he was cleaning cookeries. At 9.00 A.M. he heard 

firing and waited for instruction of higher authority. At 4.00 

P.M. he went to mess on 3rd floor to take lunch. At that time in 
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front of the Line of 36 Battalion he came to see 73812 Sepoy 

Nizam, the Appellant 74713 Sepoy Monjur 77620 Sepoy 

Monower to move around with arms and agitated mood. 

Thereafter he went to store and passed the night thereat.  

 In cross-examination on behalf of the Appellant, he 

stated that at present he posted at Quarter master but it is not a 

promotion post. In 36 Battalion there were 4 stores. There was 

no other Sepoy named Monjur in 36 Battalion. He joined in 36 

Battalion in July, 2008. He denied the suggestion that he did not 

see the Appellant with arms and that he was not present at the 

place of occurrence.  

 P.W.359 Foysal Atik, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

03.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 654 and his 

signature 654/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that I.O placed the Appellant before him. The Appellant 

was arrested on 21.03.2009. There was no reference where the 
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Appellant was kept for reflection. The Appellant was taken on 

remand for 12 days. He denied the suggestion that he did not 

appraise the column 5 to the Appellant and that he did not 

comply the provisions of 164/ 364 of the Code of Criminal 

Procedure in recording the statement of the Appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.11 had his posting in Sadar Sector at the time of 

occurrence. He did not refer the regiment number of the 

Appellant before him. There were two Lines in 36 Battalion. 

P.W.205 did not specify in front of which Line he saw the 

Appellant. The Appellant made his confessional statement on 

03.04.2009. The Appellant was taken on remand for 15 days at 

4 times. He denied the suggestion that he obtained the 

confession of the Appellant under coercion. He denied the 

suggestion that he implicated the Appellant falsely in C.S.  

The confession of the Appellant Sepoy Md. Monjur 

Alom (C.S.A.103), runs as under- 

“B¢j ¢h¢X,Bl pcl cçl ¢pf¡q£ ¢q−p−h LjÑla B¢Rz Na 24.2.09 ¢MËx 

pL¡m 6.00 O¢VL¡ q−a 25.02.09 ¢MËx pL¡m 6.00 O¢VL¡ fkÑ¿¹ 
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®L¡u¡VÑ¡l N¡−XÑ ¢XE¢V la ¢Rm¡jz 2 O¾V¡ ¢XE¢V 4 O¾V¡ ¢hnÐ¡j Hi¡−hz 

25.02.09 ¢MËx pL¡−m ¢XE¢V ®n−o B¢j m¡C−e k¡C ®c¢M ®k, ph¡C ea¥e 

L¡fs f−s clh¡l q−m k¡uz Bj¡−cl ®L¡Çf¡¢el h¡h¤ e¤l¦m Cpm¡j−L 

¢S‘¡p¡ Ll−m ®p h−m ®k, ®a¡j¡l k¡Ju¡l clL¡l e¡Cz Aafl q¡x ®jSl 

e¡Sj¤m H−p Bj¡−L h−m a¥¢j ®L¡u¡VÑ¡l N¡−XÑ M¡h¡l ¢e−u k¡Jz Aafl 

B¢j ®j−p k¡Cz M¡h¡−ll SeÉ A−fr¡ Ll−m Bj¡−cl hÉ¡V¡¢mu−el ®qX 

LÓ¡LÑ p¡−qh H−p h−m ®k,clh¡l q−m ®N¡m¡…¢m q−µRz aMe B¢j öd¤ Q¡ 

¢e−u ®L¡u¡VÑ¡l N¡−XÑ k¡Cz a¡lfl Q¡ ¢c−u l¡Ù¹¡u Bp−m ®c¢M ®k, ¢h¢X,Bl 

Hl ®m¡LSe ®c±−s ®L¡u¡VÑ¡l N¡−XÑl ¢cL Bp−Rz ®pV¡ ®c−M B¢j m¡C−e 

Q−m k¡Cz ®pM¡−e ®k−u ®N¡m¡…¢m në öe−a f¡Cz h¡C−l ®hl q−u ®c¢M 

®k,A−eL ¢h¢X,Bl ®cu¡m Vf−L h¡¢q−l Q−m k¡−µRz B¢j J Q−m k¡Cz 

aMe  Ae¤j¡e 9.40/9.50 O¢VL¡z A−eL ¢Q¿¹¡ i¡he¡ L−l 2.00 O¢VL¡l 

pju B¢j Bh¡l ¢g−l B¢pz påÉ¡ 7.00 O¢VL¡l q¡¢Sl¡ e¡ Bp−m Q¡Ll£ 

b¡L−h e¡z Aafl 1e −NV Hl L¡−R Bp−m ¢XE¢V Ll¡ ¢pf¡q£l¡ h−m AÙ» 

®eJ a¡s¡a¡¢s[ ®Y¡−L¡z B¢j m¡C−e Bp−m ®c¢M h¤mh¤m ö−u B−Rz 

Aafl HL fkÑ¡−u ®p h−m ®k, h¡C−l ®b−L Bp¢m ®Le? ®p h−m CE¢egjÑ 

f−s b¡Lz aMe B¢j ®f¡n¡L f−s AÙ»N¡−l ®k−u ®c¢M ®k, AÙ» e¡C, f¡−nÄÑ 

jÉ¡N¢Se N¡−XÑ ®k−u ®c¢M ®k, …¢ml h„ i¡‰¡z ph ¢LR¤ H−m¡−j−m¡z 

Aafl ®j−pl ¢c−L ®k−u ®c¢M ®k, h¤mh¤m J ®n¡ie Q¡Lj¡ l¡C−gm pq 

c¡¢s−u B−Rz Aafl B¢j ®j−pl f¡−nÄÑ l¡Ù¹¡u HLV¡ fÐ−pp f−s b¡L−a 
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®c¢Mz ®kM¡−e c¤CV¡ ®NÊ−eX J …¢m f¡Cz aMe B¢j fÐ−ppV¡ ®L¡j−s h¡¢dz 

a¡lfl Bjl¡ ¢ae Se H¢cL ®p¢cL f¡¢m−u ®hs¡Cz 26.02.09 ¢MËx 

pL¡m ®hm¡ ®n¡ie Q−m k¡Cz B¢j Bl h¤mh¤m c¤f¤l 12.00 V¡l ¢c−L 

®L¡−b AÙ» Sj¡ ¢c−u gÉ¡−j¢m ®L¡u¡VÑ¡−ll f¡n ¢c−u Q−m k¡Cz B¢j 

¢pl¡SN” Q−m k¡Cz Aafl plL¡l Bj¡−cl 01.03.09 ¢MËx ®k¡Nc¡e 

Ll−a hm−m ®p ®j¡a¡−hL ®k¡Nc¡e L¢lz Bjl¡ ¢ae Se ®L¡e …¢m L¢l 

e¡Cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the identification of the 

Appellant by P.W 11 is not clear and proper. He did not refer 

the Battalion/Regiment No. of the Appellant. He admitted in his 

cross-examination that the Appellant did not serve with him. He 

further admitted that he did not refer father’s name and badge 

No. of the Appellant. His testimony as to see the Appellant with 

arms appears contradictory. In his examination in chief he 

claims that he came out from Darbar and moved towards North 

and having heard firing he took shelter behind a tree and saw 

the Appellant along with 20/25 BDR personnel to run with 

arms towards Darbar but in cross-examination he reiterated-

’25.02.2009 a¡¢l−M B¢j a¡−L clh¡l q−m …¢m Ll−a ®c−M¢R’. Such 
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contradictory statement can’t be relied on. P.W. 205 claims to 

see the Appellant with arms and agitated mood at P.M. in front 

of Line while he was going to Mess to take his lunch. Having 

heard firing sound he simply waited on 3rd floor without any 

business. Thus his going to mess for lunch at 4 P.M. does not 

inspire confidence and his identification to the Appellant at that 

time is a fictitious story. Admittedly, as admitted by P.W. 654, 

the investigation officer, the Appellant was taken on remand for 

15(fifteen) days at 4 (four) times. It is obvious that his 

confession was obtained under coercion and bears no 

evidentiary value. 

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence erroneously found him guilty of 

the offences and sentenced him arbitrarily and it warrants 

interference. The Cr. Appeal filed on behalf of the Appellant 

deserves consideration.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 11 and 205 are eye witnesses to the 

occurrence. They both saw the Appellant with arms. P.W. 11 

duly identified the Appellant with his Regiment No. P.W. 205 

also identified him with his Regiment No. His reference to 

Regiment No. of the Appellant is usual and natural having 

hailed from the same Battalion. By the testimonies of P.Ws 

together with the confessional statement of the Appellant he 

figured himself as an active rebellion in participating to the 
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occurrence causing death of 74 persons including 57 army 

officers and other atrocities in Peelkhana on 25-26th Feb, 2009. 

Although the Appellant was taken on remand for 15 days 

but no evidence appears that his confession was taken under 

coercion. P.W. 359, the confession recording Magistrate duly 

certified his confession as voluntary and it has got 

corroboration by prosecution witnesses. The confession of the 

Appellant being true and voluntary it can solely be based for 

conviction of the appellant and it does not warrant any 

interference. Consequently, the Cr. Appeal filed on his behalf 

be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/Appellant Sepoy Md. Monjur Alom 

(C.S.A.103) stated in his confessional statement- 

“h¡C−l ®hl q−u ®c¢M ®k,A−eL ¢h¢X,Bl ®cu¡m Vf−L h¡¢q−l Q−m k¡−µRz 

B¢j J Q−m k¡Cz aMe  Ae¤j¡e 9.40/9.50 O¢VL¡z A−eL ¢Q¿¹¡ i¡he¡ 

L−l 2.00 O¢VL¡l pju B¢j Bh¡l ¢g−l B¢pz påÉ¡ 7.00 O¢VL¡l 

q¡¢Sl¡ e¡ Bp−m Q¡Ll£ b¡L−h e¡z Aafl 1e −NV Hl L¡−R Bp−m 

¢XE¢V Ll¡ ¢pf¡q£l¡ h−m AÙ» ®eJ a¡s¡a¡¢s[ ®Y¡−L¡z B¢j m¡C−e Bp−m 

®c¢M h¤mh¤m ö−u B−Rz Aafl HL fkÑ¡−u ®p h−m ®k, h¡C−l ®b−L Bp¢m 

®Le? ®p h−m CE¢egjÑ f−s b¡Lz aMe B¢j ®f¡n¡L f−s AÙ»N¡−l ®k−u 

®c¢M ®k, AÙ» e¡C, f¡−nÄÑ jÉ¡N¢Se N¡−XÑ ®k−u ®c¢M ®k, …¢ml h„ i¡‰¡z ph 

¢LR¤ H−m¡−j−m¡z Aafl ®j−pl ¢c−L ®k−u ®c¢M ®k, h¤mh¤m J ®n¡ie 

Q¡Lj¡ l¡C−gm pq c¡¢s−u B−Rz Aafl B¢j ®j−pl f¡−nÄÑ l¡Ù¹¡u HLV¡ 

fÐ−pp f−s b¡L−a ®c¢Mz ®kM¡−e c¤CV¡ ®NÊ−eX J …¢m f¡Cz aMe B¢j 

fÐ−ppV¡ ®L¡j−s h¡¢dz a¡lfl Bjl¡ ¢ae Se H¢cL ®p¢cL f¡¢m−u 

®hs¡Cz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 11 and 205 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 11 deposed-  

‘c‡i Ab¨vb¨ mK‡ji gZ Avwg `ievi nj †_‡K †ei n‡q DËi w`‡K hvB 

GB mgq Avwg ¸wji AvIqvR ïb‡Z cvB| Avwg ZvwK‡q ‡`wL 20/25 Rb BDR 

Gi  mk ¿̄ `j `ievi n‡ji w`‡K †`Šwo‡q Avm‡Q †KD †KD `ievi n‡ji ZvK 

K‡i dvqvi Ki‡Q| Avwg Mv‡Qi Avov‡j hvB †mB mgq mk ¿̄ BDR ˆmwbKMb 

Avgvi mvg‡b w`qv A ¿̄ mn †`Šwo‡q hvq| Zviv n‡jb nvwej`vi Lwjj, nvwej`vi 
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†mwjg, j¨vt bv‡qK †gvdv¾j, j¨vt bvt nvi“b wmcvnx mv‡bvqvi wmcvnx †`‡jvqvi 

wmcvnx gÄyi mevB 36 e¨vUvwj‡q‡bi m`m¨|’ 

P.W. 205 deposed-  

‘25/2/09 mgq 7.30 wgt Avwg †KvKvwiR cwi¯‹vi Ki‡Z wQjvg| 9.00 

wgt ¸wji kã ïwb| DaŸ©Zb KZ©©„c‡ÿi Av‡`‡ki A‡cÿvq _vwK| 3q Zjv ‡_‡K 

4Uvi mgq †g‡Q hvB †L‡Z| ZLb ˆmwbK jvB‡bi mvg‡b 36 e¨vUvwjq‡bi 

73812 wmcvnx wbRvg, 74713 wmcvnx gbRyi, 77620 wmcvnx g‡bvqvi‡K 

gvigyLx Ae ’̄vq A ¿̄ mn †Nviv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.107 Sepoy/78553 Md. Rasel 

Sowdagor. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.243 Md. Millur Rahman 
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 P.W.277 Md. Rafiqul Islam 

 P.W.346 Munni Saha 

 P.W.356 Julfikar Hayet, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Sepoy/79317 Mehedi Hasan (C.S.A.322). 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.243 Md. Millur Rahman deposed that he attended 

Darbar on 25.02.2009. 65140 Sepoy Moyeen entered into 

Darbar with arms and thus there happened disorder. He came 

back to his Line. He came to see many BDR personnel in 

committing violence with arms. After two hours he came down 

and at that time he came to see 68719 Sepoy Zakirul, 77003 

Sepoy Sohel, 78623 Sepoy Asaduzzaman, 53027 Lance Naik 

Harun-Or-Rashid, 65227 Sepoy Babul, the Appellant 78553 
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Sepoy Rasul, 59000 Sepoy Safiqul and 68719 Sepoy Zakir to 

move around with arms. 

 In cross-examination on behalf the Appellant, he denied 

the suggestion that he is named Zillur Rahman and a charge-

sheeted accused. He deposed before I.O. on 25.08.2009. His 

statement was read over to him. I.O. recorded his name wrongly 

as Zillur Rahman that may be wrong in typing. He did not 

follow that wrong recording. Talking with Moyeen he came to 

know of the demands of BDR personnel. He denied the 

suggestion that he did not know the Appellant and that he did 

not see him with arms and that he deposed falsely.  

 P.W.277 Md. Rafiqul Islam deposed that on 25.02.2009 

he attended Darbar along with others at 8.00 A.M. During the 

course of Darbar while D.G. was delivering his speech Sepoy 

Moyeen of 13 Battalion entered into Darbar with arms. There 

happened disorder and many of the BDR personnel defying the 

order of D.G. left Darbar. He also left Darbar and came to his 

own unit of 13 Battalion. On his way to Line he came to see 

53027 Lance Naik Md. Harun-Or-Rashid, Lance Niak Md. Ali 

Akbor, both of 13 Battalion, the Appellant 78553 Sepoy Md. 



 

 

4559 

Rassel Sawdagor of 14 Battalion, 69038 Sepoy Md. Forhad 

Hossain of 37 Battalion, 68398 Sepoy Md. Shariful Islam, 

76116 Sepoy Md. Safiqul Islam, 76798 Sepoy Md. Abdul 

Khalek and 66408 Sepoy Kawser Ahmed all of 8 Battalion to 

move around unit area with arms and agitated mood. They all 

were looking for army officers expressing-‘BDR G Army 

officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv n‡e| ’ 

 In cross-examination on behalf of the Appellant, he 

stated that he joined in Peelkhana in the month of August of 

2008. He denied the suggestion that on the date of occurrence 

he moved around his unit and that he did not see any rebellion 

to move around. He denied the suggestion that he did not know 

anything of the occurrence and that he did not know the 

Appellant and his ID No. and that he did not hear anything and 

that he deposed falsely.   

 P.W.346 Munni Saha deposed that on 25.02.2009 she 

was on duty in the office of ATN Bangla for collecting news. 

At noon at the instruction of Monjurul Hasan she went to New 

Market area with camera man Zakir. There she found many 

reporters. They reached at gate No.3 for snap shot. There she 
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took snap and interview of Sepoys. She came back to office and 

broadcasted the interview. The Sepoys were talking of their 

demands. They had arms with them. At the query they reported 

that D.G. was under their custody and their leader was Naik 

Shahid. When she was taking interview there happened firing. 

On the following day on 26.02.2009 she took interview of Col. 

Kamruzzman at Gulshan.  

In cross-examination on behalf of the Appellant, she 

stated that she deposed before Kahar Akanda on 26.07.2009. 

She did not depose before I.O. that cameraman Zakir 

accompanied her. The Sepoys did not tell her of conspiracy.  

 P.W.356 Julfikar Hayet, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

08.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 581 and his 

signature 581/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that he did not ask the Appellant for how long he was in 

police custody. The Appellant was arrested on 21.04.2009. He 
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denied the suggestion that the Appellant did not make any 

confession and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant hailed from 14 Rifle Battalion, 

Sreemangal. The Appellant came to Peelkhana on 08.01.2009. 

At the time of occurrence his service was one and a half years. 

The Appellant was taken on remand for 7 days. He denied the 

suggestion that the confession of the Appellant was obtained 

under coercion.  

The confession of the Appellant Sepoy Md. Rasel 

Sowdagor (C.S.A.107), runs as under- 

“Avwg 14 ivB‡dj e¨vUvwjqb-G kªxg½‡j Kg©iZ wQjvg| Avgv‡K UvÆy 

†kv Gi Rb¨ kªxg½j n‡Z 08/01/09 ZvwiL wcjLvbvq Avbv nq| 

wcjLvbvq Avmvi ci 13 ivB‡dj e¨vUvwjq‡bi mv‡_ mshy³ Kiv nq| 

gy›mx iDd K‡j‡Ri wbg©vbvaxb fe‡b Avgvi _vKvi e¨e ’̄v  Kiv nq| 

24/025/09 G Avwg cÖavbgš¿xi c¨v‡iW †`L‡Z hvB| Avwg `k©K wnmv‡e 

_vwK| ỳcy‡i †g‡m eo Lvbv LvB| 24/02/09 ZvwiL mÜ¨v n‡Z ivZ 

10.00 Uv ch©š— c¨vKwUm Kwi| 25/02/09 mKvj- G †g‡m bv¯—v Kwi| 

Zvici Avgvi _vKvi RvqMv- wbg©vbvaxb wewìs-G Ae ’̄vb Kwi| mKvj 



 

 

4562 

9.30 Gi w`‡K `ievi nj n‡Z ¸wji kã ïb‡Z cvB| ¸wji kã ï‡b 

Avwg wbg©vbvaxb fe‡b Dc‡ii Zjvq hvB| Aevi bx‡P G‡m †cvlvK cwo| 

Gici wKQy¶b A‡c¶v Kwi| Abygvb 11.00 Uvi w`‡K GKRb A ¿̄avix 

gy‡Lvlciv we.wW.Avi G‡m Avgv‡`i‡K evwn‡i †ei n‡Z e‡j| Avwg †`Š‡o 

ZLb 3 bs wewWAvi †MB‡Ui w`‡K hvB| wM‡q †`wL 20/25 Rb we wW 

Avi| wKQy wKQyi nv‡Z A ¿̄ Ges wKQy wKQyi gyL iwOb Kvco w`‡q evav| 

†`wL Mvox w`‡q n¨vÛ gvB‡K ‡NvlYv †`Iqv n‡”Q| cvjv‡Z wb‡la Kiv 

nq| gvB‡K †NvlYv †`Iqv nq †h †Kn cvjv‡Z †Póv Ki‡j ¸wj Kiv n‡e| 

we. wW. Avi‡`i GKRb Avwg †K‡bv Lvwj nv‡Z wRÁvmv K‡i| Ges AviI 

e‡j †h Lvwj nv‡Z _vK‡j Avwg gviv hve| Zvici H we. wW. Avi Avgv‡K 

GKwU PvBwbR ivB‡dj †`q Ges GKwU †MÖ‡bW †`q| Avwg ivB‡dj I 

†MÖ‡bW wbqv †bB| Avwg wK Kie wRÁvmv Ki‡j we. wW. Avi e‡j aBiv 

ivL| H we. wW. Avi Gi bvg Rvwb bv| Zvici Avwg ivB‡dj Avi †MÖ‡bW 

wbqv 3 bs †MB‡U _vwK| we. wW. Avi iv Mvox‡Z K‡i n¨vÛgvB‡K ej‡Z 

wQj 05 Rb ‰mwbK Avi GKRb Awdmvi gviv †M‡Q| Abygvb 11.40-

11.45 Gi w`‡K G.wU.Gb evsjv P¨v‡b‡ji gybœx mvnv 3 bs †MB‡U we. wW. 

Avi ˆmwbK‡`i e³e¨ wbw”Qj| ZLb wewfbœ we. wW. Avi Zv‡`i wewfbœ 

`vex `vIqvi K_v ej‡Z _v‡K| Avwg GwM‡q wM‡q gybœx mvnv‡K ewj †h 5 

Rb ˆmwbK I 1 Rb Awdmvi gviv †M‡Q| Avgvi Qwe †Zv‡j G.wU.Gb 

evsjv| Avwg ewKvj 4 Uv ch©š— 3 bs †MB‡U wQjvg| iv‡Z Avwg jvB‡b 
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_vwK| iv‡Z gv‡S gv‡S ‡_‡g †_‡g ¸wji AvIqvR cvB| 26/02/09 

mKvj bv¯—vi Rb¨ †g‡m hvB| wKš‘ †Kvb Lvevi cvB bvB| †Kvb ‡jvK 

bvB| Avwg Avgvi jvB‡b P‡j Avwm| ỳcyi 3 Uvi w`‡K cÖPyi ¸wji kã 

ïb‡Z cvB| A‡bK we. wW. Avi m`m¨ ejvewj Ki‡ZwQj †h Avwg© A¨vUvK 

Ki‡Q| Avwg ZLb jvB‡b ivB‡dj I †MÖ‡bW †d‡j w`‡q 13 e¨vUvwjq‡bi 

cvk w`qv †`Iqvj UcKvBqv ‡ei n‡q hvB| Zvici wi·v wb‡q mv‡q`vev` 

hvB| †mLvb n‡Z ev‡m K‡i Lyjbv P‡j hvB| 28/02/09 ZvwiL wU.wf.i 

†NvlYv ï‡b Avwg Lyjbv †m±‡i 01/03/09 ZvwiL nvwRi nB| Lyjbv n‡Z 

†mbvevwnbx Avgv‡K wcjLvbvq Av‡b| c‡i cywjk Avgv‡K †MÖdZvi K‡i| 

GB Avgvi Revbe›`x| ” 

The confessional statement of co-accused Sepoy Mehedi 

Hasan (C.S.A.322) runs as under- 

“A¡¢j 2008 Hl S¡e¤u¡l£ 6 a¡¢l−M QVNË¡j h¡la¥m C‹a H 6j¡p ®h¢pL 

®VÊ¢ew L−l ®pLV−l H−p 4 pç¡−ql p−aSLle  fÐ¢nrZ L−l BN−øl ®no 

¢c−L ¢eS hÉ¡V¡¢mu¡−e k¡Cz A¡j¡l ¢eS hÉ¡V¡¢mu¡e  ¢R−m¡ ®j±mi£h¡S¡−ll 

nÐ£‰m Hz hÉ¡V¡¢mu¡e ew 14z 09/01/09Cw A¡j¡−L  Y¡L¡u VÊ¡–¤ ®n¡ Hl 

E−Ÿ−nÉ f¡W¡−e¡ quz I pju ®b−L ¢fmM¡e¡u A¡¢Rz A¡j¡l ®j¡h¡Cm ew  

01737-505287 z 24/02/09Cw ph¡l p¡−b fÉ¡−lX ®c¢Mz c¤f¤−l ¢eS 



 

 

4564 

13ew hÉ¡V¡¢mu¡®e H−p hs M¡e¡ M¡Cz ¢hL¡−m ®f−lX NË¡E−ä k¡C, j¡N¢lh 

Hl e¡j¡−Sl A¡−N A¡−NzIM¡−e ®b−L ¢f¢V ®no L−l A¡p−a A¡p−a l¡a 

10.30 ¢j¢eV ®h−S k¡uz ¢hL¡m 5.00V¡l j−dÉC l¡−al M¡e¡ ®no q−u 

k¡uz A¡¢jJ ®M−u ¢Rm¡jz l¡a 10.30 Hl fl ®f¡o¡L hcm L−l O¤¢j−u 

k¡Cz 25/02/09Cw pL¡m Ae¤j¡e 6.45 Hl ¢c−L O¤j ®b−L E¢WzA¡¢j 

q¡aj¤M ®d¡m¡C L−l e¡Ù¹¡ M¡Cz e¡Ù¹¡ ®n−o 8.00V¡l g¢mw H ®k¡N ®cCz 

¢Vj ¢mX¡l A¡j¡−cl ¢f¢V−a ¢e−u k¡uz ®pM¡−e ¢N−u A¡¢j f¤l¡ae ®N¢‘ 

q¡a ®j±S¡ fÔ¡¢øL ¢XLp CaÉ¡¢c Sj¡ ®cCz Sj¡ ¢c−a ¢c−a 9.30/9.45 

®h−S k¡uz S¡j¡ ¢c−u H−p 13 hÉ¡V¡¢mu¡−el  ®pm¤−e Q¤m L¡V−a k¡Cz 

A¡w¢nL Q¤m L¡V¡ q−m g¡u¡l Hl në öe−a f¡Cz Ae¤j¡e 10.30/10.45 

Hl ¢c−Lz 2/3 Se ®m¡L (¢h, ¢X, A¡l) H−p h−m ®k clh¡l q−m ®N¡m¡N¤¢m 

q−µRz ®a¡jl¡ ph¡C k¡l k¡l m¡C−e Q−m k¡Jz A¡¢j aMe ph¡l p¡−b 

m¡C−e Q−m k¡Cz ®hm¡ 11.00/11.30 Hl ¢c−L °p¢eL m¡C−e 

j¤−M¡nd¡l£l¡ hÔ¡ˆ g¡u¡l Ll−a b¡−Lz j¤−M¡nd¡l£−cl j−dÉ 7/8Se ¢R−m¡z 

a¡l¡ ph¡C ¢fLA¡−f ¢R−m¡z ¢h, ¢X, A¡l Hl ¢fLA¡fz a¡−cl j−dÉ 1Se 

A¡j¡−cl−L −f¡o¡L m¡¢N−u ®N−Vl ¢c−L Q−m ®k−a ¢e−cÑn ®cuz A¡¢j aMe 
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3ew ®N−V Q−m k¡Cz IM¡−e A¡¢j ¢pf¡q£ l¡−pm (A¡j¡l hÉ¡V¡¢mu¡−el ) ®L 

AÙ»q¡−a ®cM−a f¡Cz Afl 2Se−LJ ®c−M ¢Qe−a f¡¢lz a¡l¡ q−m¡ A¡j¡l 

hÉ¡V¡¢mu¡−elC  ¢pf¡q£ p¡Cc¤m Hhw ¢pf¡q£ p¡m¡E¢Ÿe a¡−cl q¡−a ®L¡e 

AÙ» ¢R−m¡ e¡z  3ew ®N−V A¡¢j ®f±R¡ j¡œ j¤−M¡nd¡l£ 20/25 Se °p¢eL 

L¡E−LC ¢Q¢e e¡Cz a¡−cl HLSe Aj¡¡l N¡−m Qs ®j−l h−m ®k, a¤C M¡¢m 

q¡−a ®Le? a¡lfl A¡j¡−L HLV¡ ®QC−e (Hm, Hj ¢S) N¤¢m hl¡l ¢e−cÑn 

®cuz A¡¢j aMe ¢e−cÑn ja HLV¡ Hm, Hj ¢S−a N¤¢m i−l ®cC Hhw 3V¡ 

l¡C−g−ml Q¡SÑ¡−l N¤¢m i¢l z Ae¤j¡e 20 ¢j¢eV …¢m il¡l L¡S L¢lz 

¢LR¤re fl ¢j¢Xu¡l ®m¡LSe ¢h, ¢X, A¡l 3ew ®NC−V A¡−pz j¤−M¡nd¡l£l¡ 

aMe A¡j¡l j¤−M p¡c¡ lw Hl HLV¡ l¦j¡m ®hy−d ¢c−u ¢j¢Xu¡l ®m¡LS−el 

p¡−b Lb¡ hm−a h−mz B¢j a¡−cl ¢e−cÑn ja Lb¡ h¢mzA¡¢j h−m¢R ®k, 

®pe¡h¡q£e£l A¢gp¡l X¡m i¡−al V¡L¡ BaÈp¡a L−l−Rz ¢eSü A¢gp¡l 

Q¡C CaÉ¡¢c A¡l ¢L h−m¢R p¢WL j−e e¡Cz a¡lfl ®N−Vl N¡XÑ l¦−j H−p 

¢V¢i −c¢Mz ¢V¢i−a ®c¢M ®k  fÐd¡ej¿»£ p¡d¡lZ rj¡ ®O¡oe¡ Ll−Rez c¤f¤−l 

e¡ M¡Ju¡u C−a¡j−dÉ A¡¢j Ap¤ÙÛ ®h¡d L¢lz Ap¤ÙÛ AhÙÛ¡u ®f−V hÉ¡b¡ ¢e−u 

A¡¢j påÉ¡ 7.00V¡ fkÑ¿¹ N¡XÑl¦−j AhÙÛ¡e L¢lz I pju Af¢l¢Qa HL  ¢h, 
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¢X, A¡l  pcpÉ H−p A¡j¡−L h−m ®k, 4ew ®N−V X¡La¡l A¡−R ®pM¡−e 

Q−m k¡Jz A¡¢j 1V¡ ¢fLA¡−fl ¢fR−e h−p ®pM¡−e Q−m k¡Cz ®pM¡−e ¢N−u  

X¡La¡l e¡ ®f−u f¤L¥l f¡−s HLV¡ ®L¡e¡u H−p h−p b¡¢Lz ¢LR¤re fl 

IM¡−e ¢X H ¢X e¡¢pl A¡−p A¡−l¡ 2Se ®m¡L−L ¢e−uza¡l¡J ¢h, ¢X, A¡l 

Hl pcpÉz a¡l¡ ¢e−Sl¡ A−eL L¡b¡h¡aÑ¡ h−mz ¢X H ¢S e¡¢pl aMe 

A¡j¡l ®j¡h¡Cm ®eu Hhw 2V¡ eð−l Lb¡ h−m k¡ f−l A¡¢j ®j¡h¡C−m ®pi 

L−l l¡¢Mz f−l A¡¢j a¡−cl Aj¡−L q¡pf¡a¡−m ¢e−u ®k−a h¢mz l¡a 

8.30/9.00 V¡l ¢c−L (25/02/09Cw a¡¢l−MC) ¢X H ¢X e¡¢pl a¡l 

pq−k¡N£ Afl 2Se (®cM−m ¢Qe−h¡) pq A¡j¡−L q¡pf¡a¡−ml Lb¡ h−m 

A¡ð¡m¡ ®q¡−V−m ¢e−u k¡uz A¡¢j aMe h¤T−a f¡¢l ®k, a¡l¡ HM¡−e 

Leg¡−l¾p A¡p−Rz A¡¢j aMe HLSe ¢p¢im ®m¡L−L h¢m pÉ¡l A¡j¡−L 

HLV¤ q¡pf¡a¡−m i¢aÑ Ll¡ez ¢a¢e aMe A¡j¡−L 5/6Se ¢p¢im ®f¡o¡−Ll 

®m¡−Ll q¡−a a¥−m ¢c−u h−m ®k, Hl¡ ®a¡j¡−L q¡pf¡a¡−m i¢aÑ Ll¡−hz 

H−cl p¡−b k¡Jz f−l h¤T−a f¡¢l ¢a¢e Aj¡−L RAB  Hl q¡−a a¥−m 

¢c−u−Rez a¡l¡ A¡j¡l ®f¡o¡L ®b−L 10 l¡Eä N¤¢m f¡uz HN¤¢m A¡j¡l 

f−L−V ¢R−m¡ ¢Le¡ A¡j¡l ülZ e¡Cz E−õMÉ 25/02/09Cw pL¡m 8.00 
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V¡l A¡−N A¡¢j ¢pf¡q£ S¡j−nc j¢a, q¡p¡e, ¢jS¤, h¡hl pq A¡j¡l 

hÉ¡V¡¢mu¡−el A−eL−LC °p¢eL m¡C−e −c¢Mz  HC A¡j¡l hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W 243 is a fictitious 

person. He deposed before I.O as Zillur Rahman who was a 

charge-sheeted accused. He named of the accused as ‘Rusul’ 

who is not the Appellant. He did not disclose any culpability of 

the Appellant to any offences as he was charged for. His 

evidence appears unreliable and unacceptable. P.W 277 

identifies as many as 8 (eight) accused referring their Battalion 

and Regiment No. which apparently appears tutored. He claims 

to see the accused with arms and to move around with agitated 

mood and also looking for army officers, but he could not 

specify where the accused were looking for the army officers. 

His above testimony appears unworthy of credit. The testimony 

of P.W.346 also does not bear any relevancy. She took snap-

shot of the occurrence from gate No. 3 but she did not refer the 

name of the Appellant. P.W 654 admitted that the Appellant 

was taken on remand for 7 (seven) days. Thus it is apparent that 

the confession of the Appellant is no more but a product of 



 

 

4568 

torture. P.W 356, the confession recording Magistrate also did 

not certify to it’s voluntariness. Such confession cannot be 

considered as evidence against the Appellant. Confession of co-

accused lends no support to the prosecution evidence. Trial 

court did not take into consideration of his statement under 

section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and his conviction 

appears to has been vitiated the proceedings against him. 

Mr. Md. Aminul Islam further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

merely on surmise and conjecture and it warrants necessary 

interference. Consequently, the Cr. Appeal filed on behalf the 

appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 243 and 277 are eye witnesses to the 

occurrence and they both saw the Appellant with arms and to 

move around. P.W 277 further deposed that the Appellant and 

other rebellions were looking for army officers and they both 

identified the Appellant with his Regiment No. There is no 

doubt to the identification of the Appellant by their testimonies. 

P.W 243 reiterated in his cross-examination that he deposed 

before I.O as Millur Rahman and told of the Appellant Rasel of 

14 Battalion. It is true that P.W 346 did not refer the name of 

the Appellant but it is an admitted fact that during occurrence 
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different Medias broadcasted live news including ATN Bangla 

as it has been deposed by P.W. 346. Her evidence finds 

corroboration to the confession of the Appellant –‘Abygvb 11.40-

11.45 Gi w`‡K G.wU.Gb evsjv P¨v‡b‡ji gybœx mvnv 3bs †MB‡U wewWAvi 

‰mwbK‡`i e³e¨ wbw”Qj| ........................................... Avwg GwM‡q wM‡q 

gybœx mvnv‡K ewj †h 5 Rb ˆmwbK I 1Rb Awdmvi gviv †M‡Q| Avgvi Qwe †Zv‡j 

G.wU.Gb evsjvÕ It is apparent that his confession finds 

corroboration by his testimony of P.W 346 Munni Saha. He 

admitted in his confessional statement that he took up ‘ivB‡dj I 

†MÖ‡bWÕ and waited at gate No.3 ‘Zvici Avi ivB‡dj Avi †Mª‡bW wbqv 3 

bs †MB‡U _vwKÕ The evidence of all the P.Ws bears substance. The 

confession of the Appellant appears voluntary and true. 

Confession recording Magistrate recorded his opinion in 

column 9 ‘Avmvgx †m”Qvq ewjqv‡QÕ. In column 8 he also recorded 

‘Avmvgxi kix‡i †Kvb ai‡bi AvNv‡Zi wPý †`Lv hvq bvÕ. Although the 

Appellant was taken on remand for 7 days, but in view of the 

above facts it does not appear that his confession was obtained 

under coercion.  

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence on record righty 
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found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the result, the Cr. 

Appeal filed on his behalf be dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement of the convict-appellant and as well as 

the confessional statement of co-accused.  
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The convict/appellant Sepoy Md. Rasel Sowdagor 

(C.S.A.107) stated in his confessional statement- 

“Abygvb 11.00 Uvi w`‡K GKRb A ¿̄avix gy‡Lvlciv we.wW.Avi G‡m 

Avgv‡`i‡K evwn‡i †ei n‡Z e‡j| Avwg †`Š‡o ZLb 3 bs wewWAvi 

†MB‡Ui w`‡K hvB| wM‡q †`wL 20/25 Rb we wW Avi| wKQy wKQyi nv‡Z 

A ¿̄ Ges wKQy wKQyi gyL iwOb Kvco w`‡q evav| †`wL Mvox w`‡q n¨vÛ 

gvB‡K ‡NvlYv †`Iqv n‡”Q| cvjv‡Z wb‡la Kiv nq| gvB‡K †NvlYv 

†`Iqv nq †h †Kn cvjv‡Z †Póv Ki‡j ¸wj Kiv n‡e| we. wW. Avi‡`i 

GKRb Avwg †K‡bv Lvwj nv‡Z wRÁvmv K‡i| Ges AviI e‡j †h Lvwj 

nv‡Z _vK‡j Avwg gviv hve| Zvici H we. wW. Avi Avgv‡K GKwU 

PvBwbR ivB‡dj †`q Ges GKwU †MÖ‡bW †`q| Avwg ivB‡dj I †MÖ‡bW 

wbqv †bB| Avwg wK Kie wRÁvmv Ki‡j we. wW. Avi e‡j aBiv ivL| H 

we. wW. Avi Gi bvg Rvwb bv| Zvici Avwg ivB‡dj Avi †MÖ‡bW wbqv 3 

bs †MB‡U _vwK| we. wW. Avi iv Mvox‡Z K‡i n¨vÛgvB‡K ej‡Z wQj 05 

Rb ‰mwbK Avi GKRb Awdmvi gviv †M‡Q| Abygvb 11.40-11.45 Gi 

w`‡K G.wU.Gb evsjv P¨v‡b‡ji gybœx mvnv 3 bs †MB‡U we. wW. Avi 

ˆmwbK‡`i e³e¨ wbw”Qj| ZLb wewfbœ we. wW. Avi Zv‡`i wewfbœ `vex 

`vIqvi K_v ej‡Z _v‡K| Avwg GwM‡q wM‡q gybœx mvnv‡K ewj †h 5 Rb 

ˆmwbK I 1 Rb Awdmvi gviv †M‡Q| Avgvi Qwe †Zv‡j G.wU.Gb evsjv| 

Avwg ewKvj 4 Uv ch©š— 3 bs †MB‡U wQjvg|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence, looking 

for army officers in furtherance of their common 

intention/object.   

Co-accused Sepoy Mehedi Hasan (C.S.A.322) stated in 

his confessional statement- 

“®hm¡ 11.00/11.30 Hl ¢c−L °p¢eL m¡C−e j¤−M¡nd¡l£l¡ hÔ¡ˆ g¡u¡l 

Ll−a b¡−Lz j¤−M¡nd¡l£−cl j−dÉ 7/8Se ¢R−m¡z a¡l¡ ph¡C ¢fLA¡−f 

¢R−m¡z ¢h, ¢X, A¡l Hl ¢fLA¡fz a¡−cl j−dÉ 1Se A¡j¡−cl−L −f¡o¡L 

m¡¢N−u ®N−Vl ¢c−L Q−m ®k−a ¢e−cÑn ®cuz A¡¢j aMe 3ew ®N−V Q−m 

k¡Cz IM¡−e A¡¢j ¢pf¡q£ l¡−pm (A¡j¡l hÉ¡V¡¢mu¡−el ) ®L AÙ»q¡−a 

®cM−a f¡Cz Afl 2Se−LJ ®c−M ¢Qe−a f¡¢lz a¡l¡ q−m¡ A¡j¡l 

hÉ¡V¡¢mu¡−elC  ¢pf¡q£ p¡Cc¤m Hhw ¢pf¡q£ p¡m¡E¢Ÿe a¡−cl q¡−a ®L¡e 

AÙ» ¢R−m¡ e¡z  3ew ®N−V A¡¢j ®f±R¡ j¡œ j¤−M¡nd¡l£ 20/25 Se °p¢eL 
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L¡E−LC ¢Q¢e e¡Cz a¡−cl HLSe Aj¡¡l N¡−m Qs ®j−l h−m ®k, a¤C M¡¢m 

q¡−a ®Le? a¡lfl A¡j¡−L HLV¡ ®QC−e (Hm, Hj ¢S) N¤¢m hl¡l ¢e−cÑn 

®cuz A¡¢j aMe ¢e−cÑn ja HLV¡ Hm, Hj ¢S−a N¤¢m i−l ®cC Hhw 3V¡ 

l¡C−g−ml Q¡SÑ¡−l N¤¢m i¢l z Ae¤j¡e 20 ¢j¢eV …¢m il¡l L¡S L¢lz 

¢LR¤re fl ¢j¢Xu¡l ®m¡LSe ¢h, ¢X, A¡l 3ew ®NC−V A¡−pz j¤−M¡nd¡l£l¡ 

aMe A¡j¡l j¤−M p¡c¡ lw Hl HLV¡ l¦j¡m ®hy−d ¢c−u ¢j¢Xu¡l ®m¡LS−el 

p¡−b Lb¡ hm−a h−mz B¢j a¡−cl ¢e−cÑn ja Lb¡ h¢mzA¡¢j h−m¢R ®k, 

®pe¡h¡q£e£l A¢gp¡l X¡m i¡−al V¡L¡ BaÈp¡a L−l−Rz ¢eSü A¢gp¡l 

Q¡C CaÉ¡¢c A¡l ¢L h−m¢R p¢WL j−e e¡Cz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 243, 277 and 346 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 243 deposed-  

‘Avwg `ievi n‡j evB‡i wbR e¨vUvwjq‡b ˆmwbK jvB‡b P‡j Avwm| jvBb 

†_‡K ZvwK‡q ‡`wL A‡bK wewWAvi A ¿̄ nv‡Z MÛ‡Mvj Ki‡Q 2 N›Uv c‡i bx‡P 

bvwg ZLb I A‡bK‡K A ¿̄ nv‡Z †Nviv‡div Ki‡Z †`wL| ZLb 68719 wmcvnx 

RvwKi“j, 77003 wmcvnx †mv‡nj, 78623 wmcvnx Avmv ỳ¾vgvb, 53027 j¨vt 

bvt nvi“byi iwk`, 65227 wmcvnx eveyj, 78553 wmcvnx ivmyj, 59000 wmcvnx 

kwdKzj, 68719 wmcvnx RvwKi‡K A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’ 

P.W. 277 deposed-  

‘DG g‡nv`q KZ…©K Av‡`k cÖvß n‡q Avwg  `ievi nj †_‡K  †ei n‡q 

wbR BDwbU 13 ivB‡dj e¨vUvwjq‡b hvB| jvB‡b hvIqvi mgq 53027 j¨vt bvt 

†gvt nvi“byi ikx`, 13 ivB‡dj e¨vUvwjqb bs 54280 j¨vt bvt †gvt Avjx 

AvKei, GKB e¨vUvwjqvb, bs 78553 wmcvnx †gvt iv‡mj mI`vMi 14 ivB‡dj 

e¨v‡Uwjqvb bs- 69038 wmcvnx †gvt  dinv` †nv‡mb 37 ivB‡dj e¨vUvwjqb bs 

68398 wmcvnx †gvt kwidzj Bmjvg 8 ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx 

†gvt mwdKzj Bmjvg, 8 ivB‡j e¨vUvwjqb bs 76798 wmcvnx †gvt Avãyj Lv‡jK 

8 ivB‡dj e¨vUvwjqvb Ges bs 66408 wmcvnx KvDmvi Avng`, 8 ivB‡dj 

e¨vUvwjqb †K BDwbU GjvKvq A ¿̄mn D‡ËwRZ fv‡e †Nviv‡div Ki‡Z †`wL|  

Zviv mK‡jB Army Officer  †`i  †LvRv‡LvwR KiwQj Ges ejwQj BDR G 
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Army Officer _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv 

n‡e|’ 

P.W. 346 deposed-  

‘Qwe †Zvjvi Rb¨ wewW Avi 3bs †M‡Ui Kv‡Q hvB|  †mLv‡b `vwo‡q Qwe 

Zzwj I †Rvqvb‡`i  mvÿvrKvi †bB| wKQzÿb c‡i P‡j Avwm  I mvÿvrKvi   

wUwf‡Z  cÖPvi Kwi| mvÿvrKvi  †bIqvi  mgq †Rvqvbiv `vex  `vIqvi  K_v nj|  

Zvnv‡`i nv‡Z  A ¿̄ wQj| Avwg  wRÁvmv K‡iwQjvg wWwR †Kv_vq  ‡Kgb  Av‡Qb  

Zviv  DËi  †`b wW wR  Av‡Q I  Avgv‡`i  †ndvR‡Z Av‡Q|   Zvnv‡`i  g‡a¨  

†KD  †KD  e‡jwQ‡jb|  cÖavbgš¿x  I ¯̂ivóª gwš¿i fvj K_v  ej‡Z  n‡e|  Avwg  

wRÁvmv K‡iwQjvg  Avcbv‡`i  wjWvi  †K|  DË‡i  e‡jwQ‡jb  bv‡qK  kwn`|  

Zv‡`i  GKRb  †dvb  bv¤̂vi  e‡jwQ‡jb  Ges   ‡mUv K¨v‡givq †iKW©  Kiv nq| 

c‡i  Awd‡m G‡m  msev`Uv  cÖPvi  Kwi|  Avwg mvÿrKvi †bIqvi ch©v‡q  

Dc‡ii  w`‡K  ¸wj  nB‡ZwQj|  Avgiv  gvwU‡Z  Ae ’̄vb  †bB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.116 Sepoy/75807 Md. Abu Taher @ 

Sada Baw.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 
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for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.22 Major Abdullah Al Mamun  

 P.W.355 Md. Milad Hossain  

 P.W.554 Major Md. Alom  

P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.22 Major Abdullah Al Mamun deposed that on the 

occasion of BDR week 2009, he was entrusted with duty but he 

took leave for a day on 25.02.2009 and thus remained in his 

residence in Peelkhana. At about 9.00 A.M. he heard firing. 

Through window from his residence on 2nd floor he came to see 

22/25 BDR personnel having armed and shouting in the 

varanda of 24 Battalion. They were asking to take arms rapidly. 

In order to know the situation, he instantly came to the office 
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and found 7/8 clerks and runners in the varenda. One runner 

asked him to run away informing that the BDR personnel 

revolted and killed some persons. Soon after he came back to 

his residence and tried to come again to the office through 

backside ............................................................. 

Thereafter some rebellions entered into Dhaka sector and 

brought him out from behind Almirah and called him by bad 

names. In the said group the Appellant Sepoy Abu Taher who 

was his runner was there. They folded his eyes ‘MvgQv’ and 

assaulted him with rifle. ............................................ 

In cross-examination on behalf of the Appellant, he 

stated that three clerks helped to hide him and among them one 

was Lance Naik Lutfor Rahman. He was an Assistant 

Coordinator of ‘WvjfvZ Kg©m~Px’. There were four commandants as 

Coordinator. He did not receive any benefit from it. He denied 

the suggestion that there was dissatisfaction over ‘WvjfvZ Kg©m~Px’. 

He did not depose before I.O. that he took oral leave. They 

were not supposed to submit application for leave. Leave 

clearance was issued. He did not submit leave clearance before 

I.O. Three days were scheduled to be observed on the occasion 
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of the BDR week. First day was observed and on the 2nd day 

occurrence took place. He was aware of Darbar on 25.02.2009. 

He denied the suggestion that for the cause of Darbar none was 

granted leave. He denied the suggestion that he did not take 

leave on 25.02.2009 and that having aware of the occurrence he 

took leave on that day. His residence was 40/45 yard away from 

Sector office. He denied the suggestion that he did not go out of 

residence for the cause of his children. A Major is entitled, a 

bats man, a maid and a runner. Duty of runner is to inform the 

office messages. Runner is a Sepoy. The Appellant was his 

runner and he had his posting in 44 Battalion. He had been 

serving with him for three months. He did not know his 

permanent address and badge number. He denied the suggestion 

that whether there were as many as 19 BDR persons named 

Abu Taher and that the Appellant was not his runner and that he 

did not know him and that he deposed falsely.  

 P.W.355 Md. Milad Hossain deposed that on 25.02.2009 

he was present in his office. At about 9.30 A.M. he came out 

from the office on hearing a hue and cry and saw a group of 

armed rebellions and among them he could identify the 
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Appellant Sepoy Taher, Sepoy Sumon, Mamun Sikder, 

Yamin, Tuhin and Alam moved towards Darbar by making 

firing. 

In his cross-examination he stated that his commandant 

was Lt. Col. Shams. On the way to Darbar from his office there 

were many establishments. He denied the suggestion that on the 

day of occurrence he was not on duty and that he did not see the 

Appellant with arms and to go towards Darbar.  

  

P.W.554 Major Md. Alom deposed that he had his 

posting in Dhaka CMH. On 03.03.2009 he screen tested of 

Sepoy/43715 Md. Kamal Uddin, Sepoy 71342 Altab Hossain, 

the Appellant 75807 Abu Taher, 72497 A. Gofran, 76807 

Rabiul Islam, 46432 Mokter Hossain. They admitted that they 

sustained injury for the cause of using arms on 25-26th Feb, 

2009. He identified the report exhibit 1019 series and his 

signature 1019/1 series.  

 In cross-examination on behalf of the Appellant, he 

stated that the report does not contain any admission of the 

accused. He denied the suggestion that the accused did not 
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admit of carrying arms. The age of injury was 5/6 days and it 

was simple in nature. The report contains his signature but it 

does not contain the signature of the accused. There was no 

order of the Court for screening test, but he did it at the advice 

of the investigation officer.  He submitted the report to the I.O. 

He denied the suggestion that he made the report collusively at 

the instance of the prosecution and that he deposed falsely.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.22 did not refer the regiment number and 

designation of the Appellant. He denied the suggestion that the 

Appellant was not the runner of P.W.22. He denied the 

suggestion that he did not identify in his sketch map where 

P.W.22 hid himself behind Almirah. He did not depose before 

him that anyone of his office saw the Appellant. He denied the 

suggestion that it was not impossible on the part of P.W.22 to 

identify the Appellant. He did not bring the Appellant before 

P.W.355 for screening test.  

Mr. M.A. Muntakim, the learned Advocate appearing 

with Mr. Chaudhury Samsul Arefin on behalf of Appellant 



 

 

4587 

submits that the testimony of the P.W. 22 appears unreliable 

and untrustworthy. Admittedly he was entrusted with duty on 

the occasion of BDR week but he claims to take leave on the 

date of occurrence. He could not produce any papers to that 

effect. His taking of oral leave is unworthy of credit. He 

identified the Appellant as his runner but could not refer his 

Regiment No. No alamat was seized in support of blood stained 

injury caused by the Appellant. In such horrific situation his 

claim of coming out in the office from residence inspires no 

confidence. In the office he happened to meet with three clerks 

but none appeared to corroborate him. The testimony of 

P.W.355 also appears unreliable. His identification of the 

Appellant is doubtful. He did not refer his Battalion/Regiment 

No. He claims to see the Appellant and others from his office 

but he admitted in his cross-examination that there were many 

establishments between his office and Darbar and thus it was 

impracticable to see the Appellant from his office. The evidence 

of P.W.554 is inadmissible in evidence. He submitted report on 

screen test of the Appellant. He claimed that the Appellant 
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admitted as of using arms at the time of occurrence. His above 

evidence cannot be accepted.  

Mr. M.A. Muntakim submits that the trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants due interference.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.Ws. 22 and 355 are the eye witnesses to the 

occurrence and they both saw the Appellant with arms. 

Appellant was the runner of P.W.22 and he assaulted him. 

There is no doubt to his identification. Appellant assaulted him 

with rifle. P.W. 355 also saw him to move towards Darbar on 

firing. The evidence of P.W.554 is corroborative to the 

evidence of above P.Ws. as to carrying arms by the Appellant at 

the time of occurrence. From the evidence on record it appears 

that he figured himself as an active rebellion to the occurrence 

in attaining the common intention/ common object of uprooting 

the army officers from BDR and caused death to 74 persons 

including 57 army officers. Trial court on proper assessment of 

evidence on record rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference. The Cr. Appeal filed on his behalf be dismissed 

accordingly.              
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 22, 355 and 554 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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Both the P.Ws. 22 and 355 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

P.W. 22 deposed-  

‘ivwÎ mv‡o 12Uv/1Uvi w`‡K mevB‡K ejv nq †gRi gvgyb A_v©r Avgvi 

K_v ejv n‡”Q Avwg RxweZ AvwQ †m †mbvwbev‡m wewWAvi m¤ú‡K© Z_¨ w`‡”Q| 

ZLb K‡qKRb we‡ ª̀vnx XvKv †m±‡i cÖ‡ek K‡i Avgv‡K Avjgvixi wcQb †_‡K 

†ei K‡i I MvwjMvjvR Ki‡Z Ki‡Z †ei K‡i Av‡b| GB Mªy‡ci GKRb wmcvnx 

Avey Zv‡ni †m Avgvi ivbvi wQj| MvgQv w`‡q †PvL †e‡a Avgv‡K ivB‡dj w`‡q 

gvi‡Z _v‡K| gv_vi ev‡g ¸i“Zi AvNvZ nq I †mB wPý GL‡bv Av‡Q| i³ †ei 

n‡Z _vK‡j bx‡P bvwg‡q Av‡b| wcQb w`K w`‡q AvNvZ Ki‡j c‡o hvB| GKRb 

A ¿̄ †VwK‡q e‡j kvjv‡K GLv‡b †kl K‡i †`B Ab¨ GKRb e‡j Avgvi KvQ †_‡K 

Z_¨ wb‡Z n‡e, c‡i †kl Kiv n‡e| Zviv Avgv‡K GKwU K‡¶ AvUwK‡q iv‡L| 

†PvL Ly‡j eywS Dnv †KvqvU©vi Mv‡W©i wcÖRb †mj|’ 

P.W. 355 deposed-  

‘25/2/09 Zvwi‡L Awd‡m Avwm| 9 
1
2  Uv PxrKvi ï‡b †ei n‡q GK`j 

mk ¿̄ wewWAvi we‡ ª̀vnx‡`i †`wL Zv‡`i g‡a¨ wmcvnx mygb, gvgyb wkK`vi, Bqvwgb, 

Zynxb Avjg‡K †`wL c‡i wmcvnx Zv‡ni, †iRvDj‡K `ievi n‡j †h‡Z †`wL| 

Zv‡`i‡K dvqvi Ki‡Z †`wL|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 
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 The Criminal Appeal and Jail appeal filed on behalf of 

the convict/appellant is accordingly allowed in part.  

 C.S. Accused No.126 Cook/3888 Shahidullah.  

Trial court charged the appellant under Sections 

302/149/34/382/ and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.48 Major Istiak Ahmed Khan 

 P.W.499 Md. Anisur Rahman 

 P.W.579 Md. Shahjahan and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.24 Lt. Col. Md. Asif Abdur Rouf deposed that on 

25.02.2009 he was in his apartment in Peelkhana to the east 

side of old D.G Bhaban. At about 9.30 A.M. he heard firing 

from the west side of his residence. He contacted with Signal 

room and was informed that some BDR personnel created 

disorder in Darber. Then he talked with Maj. Gofran Mollick 

over mobile. Gofran Mollick asked him to remain silent in the 

residence. At about 10 A.M. he heard firing from D.G’s. 

residence. He remained in his residence closing the door. At 

about 10.45 some BDR personnel attacked his residence by 

breaking door. In his residence he had with him his ailing 

mother, wife, two children, batman, driver and cook. At the 

firing by the rebellions he raised up his hands and surrendered 

to their order. They took him out of the residence along with 

family members and confined them in quarter guard and 

therefrom he came to see Sepoy Uttam Barua, Sepoy Shamim 

Al Mamun, Sepoy Harun-or-Rashid, Subader Waliullah, 

Habilder Sahabuddin, Habilder Serajul, Lance Naik Ekram, 

Lance Naik Rejaul, Sepoy Rejaul, Sepoy Kamrul Hasan, Sepoy 

Sohel, Sepoy Majahar, Sepoy Emran, Sepoy Soleman, Sepoy 
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Sakil, Sepoy Majhar, Sepoy Gautom Day,  Sepoy Mohsin, 

Sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook Karim, the 

appellant Cook Sahidullah and Cook Shafiqul with arms. 

In cross-examination on behalf of the appellant, he stated 

that he worked in BDR for about 1 year and 10 months. He was 

attached with ‘X¡m i¡a LjÑp§Q£’. He closed the door by making 

obstacle putting different goods. He could not make any 

correspondence with D.G/ D.D.G. He was taken to quarter 

guard at about 11.04/05 A.M. There were three rooms in prison 

cell. The room of the cell was about 10ʹx12ʹ. Iron gate of the 

prison cell was under lock and key, but wooden door was 

opened. He had no control either to open or to close the door. 

He denied the suggestion that he could not see the Appellant 

from prison cell. He can’t say the regiment number of all the 

soldiers. He denied the suggestion that the Appellant was not 

under his Battalion and he did not see him at the time of 

occurrence and that he deposed falsely.  

P.W.48 Maj. Istiak Ahmed Khan deposed that in the year 

2008 he had his involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 

Battalion. On 25.02.2009 at about 9.00 A.M. he was in Darber 
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Hall. Darber started at 9.00 A.M. At 9.30 A.M. some BDR 

personnel came near to DG. Among the BDR personnel Sepoy 

Moyeen pointed arms to DG. Sepoy Kajal was behind him. 

Army officers disarmed Moyeen. Kajal ran away. He heard two 

rounds firing. BDR personnel came out from Darber Hall. At 

one stage, he also came out from Darber and was running 

towards west......................................................... 

On the following day, on 26.02.2009 at 6.30 A.M. he came out 

from the residence and went near to the residence of DG. At 

that time one soldier asked him whether he was an army officer. 

He disclosed his identity as Maj. Istiak. 2/ 3 BDR personnel 

took him to 24 Battalion. Naik Subader Alauddin commanded 

them to take him into quarter guard. Some BDR personnel 

assaulted him and he fell on the earth. He came to see number 

of BDR personnel to express their joy. One soldier assaulted 

him with rod. Another soldier snatched away his mobile and 

money bag. Afterwards they confined him in the quarter guard. 

In the cell he found Lt. Col. Salam, Maj. Riaz and some other 

with members of their family. Nayek Subader Waliullah 

threatened him to kill. He found his runner Sepoy Rahim, 
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Driver Harun, the appellant Cook Shahid and Cook Jahir with 

uniform and to move around. Cook had no uniform. 

................................................. 

In cross-examination on behalf of the appellant, he stated 

that he came out from Darber Hall through window. He denied 

the suggestion that defying the order of authority he came out 

from Darber Hall. He could not go to the unit for the cause of 

activities of BDR personnel. He denied the suggestion that he 

took shelter defying the order. ................... He remained in the 

residence of BDR soldiers for about 22 hours. As many as 10/ 

15 BDR officers were confined in his mess. There were 30/40 

family member of the officers. The persons who were taking in 

the quarter guard all are alive. He denied the suggestion that 

Alauddin took him to the quarter guard to save his life. 

Alauddin leaded the rebellion.  

P.W. 499 Md. Anisur Rahman deposed that on 02.03.2009 

some blood stained  earth, blood stained carpat, two jeeps along 

with some other articles in total 47 items were seized in his 

presence. He identified exhibit 898 and his signature exhibit 

898(1). On 04.03.2009 six items were seized from the residence 
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of DDG. He identified the seizure list 899 and his signature 

exhibit 899 (1). On 08.03.2009 16 items were seized. He 

identified the seizure list exhibit 900 and his signature exhibit 

900 (1). On 07.03.2009 a vehicle was seized, exhibit 901 and his 

signature exhibit 901(1). On 05.03.2009 seven items were 

seized, exhibit 902 and his signature exhibit 902(1). On 

05.03.2009 a window screen and broken glass were seized vide 

exhibit 903 and his signature exhibit 903(1). Seized alamats are 

available in the Court. 

In cross-examination on behalf of the appellant, he denied 

the suggestion that no article was seized in his presence.  

P.W.579 Md. Shahjahan deposed that on 12.03.2009, 

13.03.2009, 16.03.2009,  19.03.2009, 28.03.2009, 29.03.2009, 

04.04.2009, 05.04.2009,  07.04.2009, 18.04.2009, 22.04.2009, 

04.05.2009 he seized different items vide exhibits-1109, 1110, 

1080, 1084, 1085, 1086, 1087, 909, 1111, 1112, 1113, 1114, 

1115, 1116, 1117, 1118, 1119, 1088, 1020, 1021 and also 

identified the signature thereon.  

In cross-examination, he stated that he did not mention in 

the seizure list that he recovered the alamots. He prepared the 
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seizure list. He denied the suggestion that seized items has no 

relevancy against the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that P.W.24 was not in BDR at the time 

of occurrence. At the time of occurrence he was in confinement. 

On the date of occurrence Milon remained in his residence. 

P.W. 24 did not refer regiment No. of cook Shahid before him. 

He denied the suggestion that the appellant merely moved 

around.  

Mr. Subrata Kumar Kundu, the learned Advocate 

appearing on behalf of appellant submits that admittedly P.W. 24 

had his posting in BDR from 2006 to 2008 and thereafter he 

returned to army and went to Sudan on UN Mission and had no 

posting in Peelkhana on the date of occurrence. He claims to stay 

in his apartment in Peelkhana with his family members. His stay 

in Peelkhana in view of the above facts of leaving BDR long 

earlier inspires no confidence. It is further admitted that he was 

confined in quarter guard and therefrom he claims to see 24 

accused including the appellant. He admitted in his cross 
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examination on behalf of the appellant ‘†KvqvUvi Mv‡W©i wcªRb †m‡j 

GKwU `iRv I PZz©w`‡K Iqvj| `iRvq †jvnvi iW Av‡Q| evwn‡i GKwU Kv‡Vi 

`iRv Av‡Q| ................. Awdmvi‡`i hv‡Z ‡`Lv bv hvq Zvi Rb¨ Kvco w`‡q 

Avovj Kiv n‡qwQj’ - and thus in view of his above position his 

claim of identifying as many as 24 accused including the 

appellant appears highly impracticable, unreliable and unworthy 

of credit. More so, he did not refer the Battalion/Regiment No. 

The evidence of P.W. 48 does not bear any substance. He claims 

to see the Appellant on the night following 25.02.2009 to 

surrender arms by watching T.V. His above evidence also 

suffers from ambiguity. He did not specify where and to whom 

the Appellant was surrendering arms. His above evidence 

appears inadmissible in evidence. I.O admitted in his cross-

examination that he did not get any list of the Appellant for 

surrendering arms. No T.V. footage was filed in support of his 

above statement. He further claims that the Appellant threatened 

his wife but his wife did not come forward to adduce any 

evidence against the Appellant. She was deliberately withheld. 

Withholding of such witness raises presumption of falsity of his 

testimony. P.W. 499 is a seizure witness. His evidence does not 
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bear any relevancy against the Appellant. It does not appear that 

anything was seized from the possession of the Appellant. 

P.W.579 is the seizing officer. His testimony also does not show 

any recovery from the Appellant. It bears no relevancy. Trial 

court did not take into consideration of his statement under 

section 342 of the Code of Criminal Procedure and the Appellant 

has been highly prejudiced and the basis of his conviction 

appears to vitiate entire proceedings against him. 

Mr. Subrata Kumar Kundo further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference. Consequently, 

the Cr. Appeal filed on behalf of the appellant be allowed.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the testimony of P.Ws.499 and 579 does not bear any 

relevancy against the Appellant but the testimony of P.Ws.24 

and 48 bears substantive evidence. They both are eye witnesses 

to the occurrence and both of them identified the instant 

Appellant as cook Shahidul. From the testimony P.W.24 it 

appears that the Appellant was with other rebellions and called 

them by bad name. From the evidence of P.W.48 it appears that 

the Appellant was with uniform, although the cook had no 

uniform. From the evidence of the above P.Ws. it appears that 

the Appellant was a member of unlawful assembly and he had 

his active participation to the rebellion in attaining the common 
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intention/object of the BDR personnel in uprooting the army 

officers from BDR and consequently caused death of 74 

persons including 57 army officers. The evidence of P.Ws.24 

and 48 being corroboration appears reliable, credible and 

trustworthy. Trial court on proper assessment of the evidence 

on record rightly found the Appellant guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference.  The Crl. Appeal filed on his behalf be dismissed 

accordingly.              

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 24 and 48 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws.24 and 48 saw him with arms and to 

participate in the occurrence actively.  

P.W.24 deposed- 

“ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, 

nvwej`vi wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx 

†iRvDj, ˆmwbK kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx 

†mv‡nj, wmcvnx gvRnvi, wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx 

kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg †`, wmcvnx DËg eo~qv, wmcvnx 

nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx ZvwiKzj, wmcvnx mvB`, cvPK 

wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK kwdKzj‡K †`L‡Z cvB| Giv 

mevB mk ¿̄ wQj|” 

P.W.48 deposed- 
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“Avgv‡K †KvqvU©vi Mv‡W© ew›` K‡i iv‡L| †m‡ji g‡a¨ †jt Kt mvjvg, 

†gRi wiqvR mn K‡qKRb AwdmviI cwiev‡ii m`m¨‡`i eÜx Ae ’̄vq 

†`wL| bv‡qK my‡e`vi IqvwjDj−vn Avgv‡K †g‡i †djvi ûgwK †`q| 

Avgvi ivbvi wmcvnx iwng PvjK nvi“b, ‡KvK knx` I †KvK Rwni 

Uniform c‡i Nyiv‡div  K‡i| KzK‡`i Uniform bvB|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 
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life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.127 Cook/3954 Md. Jikrul Sheikh.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.263 Munmun Akter 

 P.W.336 Munshi A. Majid, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while, Sepoy Rabiul, 

the runner of her husband informed her that the Sepoys have 

made a revolt and they have attacked the officers in Darbar. On 

such information she became afraid. At one time, she had talk 

with her husband and she was asked to remain in the residence 

and not to open the door. At about 11 A.M. 7/10 Sepoys came 

to her residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered in to her residence and threatened 

them. Later on, she identified the rebellions from video footage 
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who entered into residence. From video footage she identified 

Ibrahim, Shamsur Ali, Raihan Chaudhury, Farhad Khan, 

Jahangir Hossain, Ramjan Ali, Sepoy Rafiqul Islam, Abdullah 

Al Mamun, Ziaur Rahman, Mahmudur Rahman, Wasim 

Akram, the Appellant Cook  Ziku Sheikh and carpenter 

Samsu.  

In cross-examination on behalf of the Appellant, she 

stated that she deposed before I.O. at H-2 mess in cantonment 

along with his son Nabid bin Azam @ Zishan. she denied the 

suggestion that she did not see the Appellant Ziku Sheikh in 

video footage and that she did not depose before I.O. of such 

identification of the Appellant. She can’t say whether I.O. 

seized that video footage. She can’t say which reporter took up 

video footage. She identified the Appellant Ziku Sheikh seeing 

his photo in laptop. She denied the suggestion that she deposed 

falsely of video footage and that she did not see the Appellant 

Ziku Sheikh on the date of occurrence and that on the date of 

occurrence the Appellant went to Sumona Clinic to donate 

blood to his sister-in-law.  
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 P.W.336 Munshi A. Majid, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

14.07.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 478 and his 

signature 478/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that there is no reference who placed the Appellant 

before him. The Appellant was arrested on 21.04.2009 and 

placed before him on 14.07.2009. The Appellant was taken on 

remand for 8 days. He denied the suggestion that he did not 

appraise the column 5 and 6 and that he did not comply the 

provisions of 164/ 364 of the Code of Criminal Procedure and 

that the Appellant did not make any confession and that the 

confession was obtained under coercion.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he arrested the Appellant on 21.04.2009. P.W.263 

Munmun Akter did not refer the name of the Appellant in his 

161 statement on 09.04.2009. She did not depose who showed 
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her photo of the Appellant in laptop and that when she viewed 

that laptop. He did not seize that laptop.  

The confession of the Appellant Pachok Md. Jikrul 

Sheikh (C.S.A.127), runs as under- 

“Avwg 2005 mv‡j cvPKiæ‡c BDR G PvKix wbB| MZ 25/02/09 Zvs 

mKvj 6 Uv n‡Z 8 Uv ch©šÍ wm.I mv‡n‡ei evmvq bv Í̄vi ci B.Gg.B 

g¨v‡P ivbœvi KvR Kiv Kv‡j 9 Uvi w`‡K ¸jv¸wji kã cvB| AvwgI cvPK 

AvjvDÏxb †g‡mi `iRv eÜ K‡i w`‡q wfZ‡i _vwK| †ejv 11 Uvi w`‡K 

Avgvi Lvjy BDmyd gwjøK AvjvDÏx‡bi †gvevB‡j †dvb w`‡q e‡j †h 

LvjvZ fvB myg‡bi ¿̄x nvmcvZv‡j Zvi i³ jvM‡e| Avgv‡K †h‡Z e‡j| 

Avgvi i³ I H fvexi i³ GKB MÖæ‡ci weavq i³ w`‡Z e‡j| Avwg H 

Lei †c‡q nvmcvZv‡j hvIqvi Rb¨ 1 bs †M‡U †M‡j †mLvbKvi wewWAvi 

RIqvbiv Avgv‡K evB‡i †h‡Z evav †`q| e‡j nvmcvZv‡j c‡i hvm| 

Zviv †Rvi K‡i Avgv‡K BDR Gi Kv‡jv ‡MwÄ, dzj c¨v›U, wcwUmy, gv_vi 

jvj wdZv I †Kvg‡i jvj wdZv †e‡a †`q| Avwg ivRx bv nIqvq Avgv‡K 

Po _vào gv‡i| †Rvi K‡i Avgvi nv‡Z A ¿̄ †`q| wb‡Z bv PvB‡j nZ¨vi 

ûgwK †`q| H †jvK¸wj †g‡m Lvbv †L‡Z ‡M‡j Ab¨‡`i‡K Aby‡iva Ki‡j 

Zviv Avgv‡K nvmcvZv‡j †h‡Z w`‡Z ivRx nq| Avwg A ¿̄ Pvjv‡Z Rvwb 

bv| Avwg A ¿̄ †i‡L BDR ‡`i †cvkvK Ly‡j †ejv Abygvb 2.00/2.30 

Uvi w`‡K wPcv †MU w`‡q †ewi‡q m`i NvU myygb wK¬wb‡Ki Z…Zxq Zjvq 
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myygb fv‡qi ¿̄x Wwj fvexi Kv‡Q hvB| Avwg GK e¨vM i³ w`B| iv‡Z H 

wK¬wb‡K _vwK| mKv‡j Lvjvi evmvq hvB| Lvjvi KvQ †_‡K 200/- UvKv 

wb‡q wbR evox gywÝM‡Ä hvB| miKvix †Nvlbv g‡Z 1/3/09 Zvs wcjLvbvq 

Avwm| 3/3/09 Zvs wfZ‡i XzK‡Z cvwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of prosecution 

witnesses as referred above does not bear any substance. 

P.W.263 identified the Appellant with video-footage, but she 

admitted in her cross-examination she could not find any video-

footage before the court and she did not take snap of video-

footage. More so, P.W.654 admitted in his cross-examination 

that P.W.263 did not depose in her 161 statement the name of 

the Appellant and she also did not depose who showed her the 

photo of the Appellant in laptop. Her above evidence appears 

tainted and embellished and such evidence inspires no 

confidence. Her solitary witness finds no corroboration. 

Admittedly the Appellant was taken on remand for 8 (eight) 

days and it is obvious that his confession was obtained under 

coercion. Furthermore it is exculpatory in nature. He took up 

arms being threatened by the rebellions. Confession of the 
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Appellant appears neither voluntary nor true. Such confession 

of the Appellant cannot be treated as evidence.  

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the Appellant deserves consideration.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 263 is an eye witness to the occurrence having 

present in Peelkhana during the occurrence and facing the 

situation by herself. Although she identified the appellant 

afterwards with footage and no footage appears on record but 

fact remains that different Medias recorded the footage of the 

occurrence and the photo of the BDR persons usually preserved 

in the office of BDR Headquarter and as such her identification 

of the appellant and other accused bears substance and there is 

no scope to discard her evidence as eye witnesses to the 

occurrence. P.W.336, confession recording Magistrate duly 

certified the confession of the Appellant as voluntary.  

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. In the premises, the Cr. 

Appeal filed by him is liable to be dismissed.   
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 



 

 

4624 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Pachok Md. Jikrul Sheikh 

(C.S.A.127) stated in his confessional statement- 

“Avwg H Lei †c‡q nvmcvZv‡j hvIqvi Rb¨ 1 bs †M‡U †M‡j †mLvbKvi 

wewWAvi RIqvbiv Avgv‡K evB‡i †h‡Z evav †`q| e‡j nvmcvZv‡j c‡i 

hvm| Zviv †Rvi K‡i Avgv‡K BDR Gi Kv‡jv ‡MwÄ, dzj c¨v›U, wcwUmy, 

gv_vi jvj wdZv I †Kvg‡i jvj wdZv †e‡a †`q| Avwg ivRx bv nIqvq 
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Avgv‡K Po _vào gv‡i| †Rvi K‡i Avgvi nv‡Z A ¿̄ †`q| wb‡Z bv 

PvB‡j nZ¨vi ûgwK †`q| H †jvK¸wj †g‡m Lvbv †L‡Z ‡M‡j Ab¨‡`i‡K 

Aby‡iva Ki‡j Zviv Avgv‡K nvmcvZv‡j †h‡Z w`‡Z ivRx nq| Avwg A ¿̄ 

Pvjv‡Z Rvwb bv| Avwg A ¿̄ †i‡L BDR ‡`i †cvkvK Ly‡j †ejv Abygvb 

2.00/2.30 Uvi w`‡K wPcv †MU w`‡q †ewi‡q m`i NvU myygb wK¬wb‡Ki 

Z…Zxq Zjvq myygb fv‡qi ¿̄x Wwj fvexi Kv‡Q hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 263 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence, looking for army 

officers in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 263 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  
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P.W. 263 deposed-  

‘Abygvb ‡ejv 11.00 Uvi w`‡K 7-10 Rb ˆmwbK G‡m Avgv‡`i  `iRvq 

jvw_ gviwQj| Ges ejwQj Ò `iRv ‡Lvj bvB‡j ¸wj Ki‡evÓ Avwg f‡q fxZ n‡q 

`iRv Ly‡j †`B|....................Avwg wfwWI dz‡UR †_‡K ‰mwbK‡`i mbv³ Kwi| 

†h ˆmwbKwU Avgvi mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K gvgyb Avq, Pj hvB 

e‡j m‡¤̂vab KiwQj| Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z cvwi Ges evi evi 

hviv evi evi evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj Bmjvg, kg‡mi Avjx, 

ivqnvb †PŠayix, dinv` Lvb, Rvnv½xi †nv‡mb, igRvb Avjx, Beªvnxg, Avãyjøvn 

Avj gvgyb, wRqvDi ingvb, gvngy ỳi ingvb, Iqvwmg AvKivg, KzK wRKz †kL I 

Kv‡c©›Uvi mvgmy‡K Avwg mbv³ Ki‡Z m¶g nB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.128 Sweeper/10051 Md. Abdul 

Kader. 

Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Sree Brojo Gopal 

 P.W.353 Farah Jinnah Munni 

 P.W.349 Md. Rashed Kabir, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.18 Sree Brojo Gopal deposed that on 25.02.2009 at 

6.00 A.M. he appeared at golf ground. At about 9.30 he heard 

firing. With increasing of firing all sepoys stopped working and 

left the ground. He also took shelter in central guard room and 

remained there for 3/4 hours. After a while, peeping through 

window he came to see Sepoy Jafur Ali, Sepoy Abdur Rahman, 

Sepoy Jahangir and many others to move towards officers’ 

quarter with arms and agitated moods. They all were of 24 

Battalion. They damaged and torched the vehicles. Afterwards 
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he took shelter on 2nd floor of his 24 battalion. .......................... 

On the night, on his way to mess he came to see the appellant 

Sweeper Kader of the Battalion with arms and to enter into 

mess. The appellant asked him why he was without arms. 

Having afraid he left mess and went to ‘Afq Ai‡Y¨’ and passed 

the night thereat. .................................... 

 In cross-examination on behalf the appellant, he stated 

that Guard room was next to 24 Battalion office. He happened 

to meet with the appellant in canteen. He did not know his 

father’s name.  

P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 
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were Ramjan Ali, Habilder Nasir, Sepoy Ziaur Rahman, 

Sweper Alamgir, Abul Hossain, Alam Hossain, Kamal Hossain, 

Emdadul Huq, Aynul, Shafiqul Islam, Rejaul Karim, the 

appellant Kader, Sanu Chandra Dash, Manik Chandro Dash, 

Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

name plate and video footage.  

In cross-examination on behalf of the appellant she stated 

that she did not know the Battalion of the appellant. She denied 

the suggestion that she did not see the appellant at the place of 

occurrence and that she deposed falsely against him.  

P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

04.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 541 and his 

signature 541/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he did not record whether the appellant was taken on 

remand. He denied the suggestion that he did not appraise 

column 5 to the appellant and that he did not certify in column 
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8 and that the appellant did not admit any guilt and that he did 

not record the confessional statement of the  appellant in 

compliance with the Provisions under Section 164/364 of the 

Code of Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. 

 In cross-examination on behalf of the appellant he 

denied the suggestion that the statement of the appellant Under 

Section 164 was taken under torture and that he did not make 

any confession.  

The confession of the appellant Md. Abdul Kader 

(C.S.A.128), runs as under- 

“Avwg Svo–̀ vi| 25/2/09 Bs ZvwiL jvBb GjvKv I Awd‡mi †ivW Svoy 

w`‡q †Kw›U‡b wM‡q bv Í̄v †L‡q †mLv‡b e‡m wQjvg| wKQzÿb ci ¸wji kã 

I †jvKR‡bi †`Šov‡`Šwo †`‡L Svo– wb‡q jvB‡bi w`‡K hvB| ZLb gy‡Lvk 

cov wewWAvi m`m¨ K‡qKRb‡K wPrKvi K‡i ej‡Z ïwb mevB A ¿̄ bvI, 

jvB‡b e‡m _vK‡j nZ¨v Kiv n‡e| Avwg A ¿̄ Pvjv‡Z Rvwb bv ZvB A ¿̄ bv 

wb‡q Avwg Avgvi KvKvi evmvq hvB| KvKvi evmvq wewWAvi Gi fxZ‡iB| 

KvKvi evmv †_‡K 1 N›Uv ci Avevi jvB‡b Avwm| jvB‡b wM‡q ïwb †h, 

g¨vWvg‡`i †KvqvU©vi Mv‡W© AvU‡K †i‡L‡Q| Avwg g¨vWvg‡`i †`L‡Z 

†mLv‡b hvB| †mLv‡b GKRb ‰mwbK Avgv‡K e‡j ZzB Lvwj nv‡Z  †Kb? 
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A ¿̄ bv bB‡j ¸wj Kie| Avwg A ¿̄ Pvjv‡Z cvwi bv ej‡jI †m Avgv‡K 

e‡j Ggb †jvK A ¿̄ wb‡q jvB‡b †i‡L †`| ZLb Avwg eva¨ n‡q GKwU 

eo A ¿̄ wb‡q jvB‡b hvB Ges jvB‡b †i‡L w`‡q AveviI KvKvi evmvq 

hvB| 26/2/09 Bs ZvwiL Avwg KvKvi cwiev‡ii mv‡_ wcjLvbvi evB‡i 

P‡j hvB| GB Avgvi e³e¨| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of the 

prosecution witnesses as referred above appears unreliable, 

untrustworthy and such evidence can’t be relied on. The 

movement of P.W. 18 in the prevailing horrific situation from 

guard room to Line and then to ‘AfqviY¨’ and later on to Mess 

appears unusual, unnatural and unreliable. He claims to see the 

appellant on the night to enter into Mess with arms also appears 

doubtful. His above evidence finds no corroboration. The 

evidence of P.W. 353 also does not bear any substance. She 

claims to identify the appellant from nameplate and video-

footage but neither such nameplate nor video-footage was 

seized and produced before the court. In cross-examination on 

behalf of the accused Ramjan and others she admitted that the 

video-footage shown to her on 17.03.2009 was not available in 
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the Court. She further admitted in cross-examination on behalf 

of the appellant that she did not know the Battalion No. of the 

accused. The confession of the appellant is exculpatory in 

nature, merely a statement. He did not admit his culmination to 

any guilt. It finds no corroboration by any witness. Trial court 

erroneously found him guilty of the offences and sentenced him 

arbitrarily which warrants due interference. Trial court did not 

take into consideration of his statement under section 342 of the 

Code of Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to have 

vitiated entire findings. Consequently, the Cr. Appeal filed on 

behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 18 is an eye witness. His evidence appears quite 

natural. In the midst of occurrence he moves forward and took 

shelter at different places for his safety and happened to meet 

group of accused at different places in different manners and as 

such he also came to see the appellant with arms to enter into 

Mess on the night. He identified the appellant with his Battalion 

No. and designation. He was cross-examined on behalf of the 

appellant but his testimony remains unembellished, unshaken 

and it appears credible and trustworthy. P.W. 353 also appears 

as an eye witness. She saw the appellant during occurrence and 

later on, identified him with name-plate and footage. His 

confession appears inculpatory in nature. He admitted that he 



 

 

4637 

took up arms and retained it as participant to the rebellion. No 

evidence appears to consider his confession involuntary. The 

confession of the appellant finds corroboration at least by 

P.W.18 who saw the appellant with arms. Trial court on proper 

appraisal of evidence rightly found him guilty of the offences as 

charged for and sentenced him accordingly by the impugned 

order and it does not call for any interference. Consequently, 

the Cr. Appeal filed on his behalf be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 



 

 

4638 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The condemner/appellant Jharuder Md. Abdul Kader 

stated in his confessional statement– 

‘ZLb Avwg eva¨ n‡q GKwU eo A ¿̄ wb‡q jvB‡b hvB Ges jvB‡b †i‡L 

w`‡q AveviI KvKvi evmvq hvB|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. Both the P.Ws. 

referred above saw him with arms, in unlawful assembly and 

participating to the occurrence in furtherance of their common 

intention.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 18 and 353 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 18 deposed-  

‘eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx gwj−K ZvwiKzj 

Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, wmcvnx eveyj wgqv, 

wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, j¨vÝ bv‡qK wmMbvj dRjyi 

ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx gwbi“¾vgvb, 15 e¨vUvwjq‡bi wmcvnx 

iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj el©b K‡i I wPrKvi K‡i| wKQy¶Y ci gvB‡K 

ïb‡Z cvB Avwg© Awdmv‡ii ev”Pviv †Kv_vq GL‡bv hviv A ¿̄ Qvov jvB‡b Av‡Q 

bx‡P bvg A ¿̄ jI Avwg©‡`i cÖwZnZ Ki| Avwg f‡q bx‡P †b‡g Afqvi‡Y¨ P‡j hvB 

I †mLv‡b Ae ’̄vb Kwi| iv‡Î †g‡m †h‡Z mvg‡b 24 e¨vUvwjq‡bi Svo~`vi 

Kv‡`i‡K mk ¿̄ Ae ’̄vq †g‡mi wfZ‡i †h‡Z †`wL| †m Avgv‡K A ¿̄ †bB bvB †Kb 

cÖkœ Ki‡j GB hvw”Q e‡j Zvovûov K‡i †gm †Q‡o Afqvi‡Y¨ hvB I ivwÎhvcb 

Kwi|’ 

P.W. 353 deposed-  

‘Abygvb 10 Uvq 10/12 Rb †Rvqvb G‡m Avgvi evmvi `iRv †f‡½ 

†d‡j| ZLb eªvm dvqv‡ii fq †`Lvq Avwg ZLb `iRv Lywj| Avgv‡`i gvi‡Z 

gvi‡Z †KvqvUvi Mv‡W© wb‡q hvq| Mv‡W© wM‡q A‡bK fvex‡`i †`wL| 26/2/09 

we‡Kj 4 Uvq Avwg †ei n‡q Avwm| hviv gviai K‡i Zv‡`i g‡a¨ nvwej`vi bvwQi, 

wmcvnx wRqvDi ingvb, wmcvnx igRvb| Svoy`vi AvjgMxi, Aveyj û‡mb, Avjg 

û‡mb, Kvgvj û‡mb, Gg`v ỳj nK AvBbyj, kwdKzj Bmjvg, †iRvDj Kwig, 
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Kv‡`i, kvby P› ª̀ `vm gvwbK `vm| jvejy wgqv iv‡k` Avjx, Avt evix G‡`i Avwg 

wfwW dz‡U‡R mbv³ Kwi| Zv‡`i †bg‡cøU I wfwWI dz‡UR †`‡L mbv³ Kwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.129 Habilder/46136 Md. Nasir 

Uddin.  

Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.353 Farah Jinnah Munni 

 P.W.360 Ismail Hossain, Magistrate 

 P.W.448 Munshi Farid Ahmed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statement of co-accused – 

Habilder/45445 Annanda Ghosh 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Sepoy Ramjan Ali, the appellant Habilder Nasir, Sepoy 

Ziaur Rahman, Sweper Alamgir, Abul Hossain, Alam Hossain, 

Kamal Hossain, Emdadul Huq, Aynul, Shafiqul Islam, Rejaul 

Karim, Kader, Sanu Chandra Dash, Manik Chandro Dash, 

Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

nameplate and video footage.  
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In cross-examination on behalf of the Appellant she 

stated that she came to Peelkhana three months before the 

occurrence. At that time her husband had no duty in Peelkhana. 

Her husband came to BDR two days before the occurrence from 

‘cvbQwo’. She had her residence on 2nd floor. On 25.02.2009 her 

husband had no posting in BDR. A Sepoy pulled her down. She 

identified the accused with the photo found in the office. At that 

time Maj. Khaled and some BDR personnel were present. He 

denied the suggestion that she did not identify the accused. Maj. 

Khaled identified the regiment number of sweeper. Sweeper 

Sanu did not work in her residence.  She can’t say how many 

BDR personnel named Nasir were there. She denied the 

suggestion that she deposed falsely.   

 P.W.360 Ismail Hossain, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

03.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 684 and his 

signature 584/1 series.  
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In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 21.04.2009 and placed 

before him on 03.07.2009. There is no reference where the 

Appellant was kept for reflection. He denied the suggestion that 

he did not certify the column 8 and that he did not comply the 

provisions of 164/ 364 of the Code of Criminal Procedure in 

recording the confessional statement of the Appellant and that 

the Appellant did not make any confession.  

P.W. 448 Munshi Farid Ahmed deposed that on 25.02.009 

he was in Darber. He came out from Darber when violence took 

place and took shelter on 3rd floor of 44 Battalion. At 10.00/ 

10.30 on the night following the day 25.02.2009 he came to see 

63720 Raihan, 75336 Saidur with arms. Afterwards he came 

back to M.I room. On 26.02.2009 on his way to his residence he 

further came to see the appellant 46136 Habilder Nasir, 45445 

Ananda Kumar, 56894 Abul Hossain, 71692 Alamgir, 71349 

Mahfuz with arms. At evening he left BDR through dairy firm. 

In cross-examination on behalf of the Appellant, he stated 

that he deposed before I.O. on 02.04.2009 in New Market Police 

Station Case. At the instance of violence in Darbar he came back 
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to M.I. room of 44 Battalion and remained there. He deposed 

before I.O. that he came to see the accused on 26.02.2009. He 

joined in Peelkhana on 15.01.2009. He was an office assistant. 

He denied the suggestion that he deposed falsely being tutored 

and that he did not see the accused with arms. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.353 is a house wife. She deposed before him 

that Maj. Khaled showed him footage in laptop on 17.03.2009 

and identified the Appellant seeing the footage. He denied the 

suggestion that he implicated the Appellant in C.S. without 

proper investigation.  

The confession of the appellant Habilder Md. Nasir 

Uddin (C.S.A.129), runs as under- 

“B¢j Na 26/12/1984 a¡¢l−M j¡…l¡ ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c 

i¢aÑ qCz Q–NË¡j h¡Ca¥m C‹a ®VÊ¢ew ®p¾V¡−l Q¡l j¡−pl ®j±¢mL fÐ¢nre 

NËqe L¢lz fÐ¢nre ®n−o lwf¤l 18 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz ¢h¢iæ 

CE¢e−V Q¡L¥l£ L−l Q¤u¡X¡‰¡ 18 hÉ¡V¡¢mu¡e q−a hcm£ p§−œ 10/5/05 Cw 

a¡¢l−M 44 l¡C−gm hÉ¡V¡¢mu¡e ¢fmL¡e¡u ®k¡Nc¡e L¢lz 01/06/08 Cw 

a¡¢lM q¡¢hmc¡l f−c f−c¡æ¢a f¡Cz Ae¤j¡e Q¡l hRl k¡hv Bj¡−cl 44 
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l¡C−gm hÉ¡V¡¢mu¡e ¢fmL¡e¡u LjÑla B¢Rz Bj¡−cl ¢h¢XBl H 100% 

®lne, p£j¡¿¹ i¡a¡, S¡¢apwO n¡¢¿¹ lr£ h¡¢qe£−a ¢h¢XBl pcpÉ ¢e−u¡N 

¢h¢XBl Hl ¢eSü A¢gp¡l ¢e−u¡N J X¡mi¡−al p¢WL ¢qp¡h c¡h£ CaÉ¡¢c 

¢e−u ¢h¢XBl Hl j−dÉ ®r¡i ¢Rmz 

24/02/09 Cw a¡¢l−M pL¡m 8 O¢VL¡u 44 l¡C−gm hÉ¡V¡¢mu¡−el 

q¡¢hmc¡l Hjc¡−cl ®ea«aÅ Bj¡−cl hÉ¡−Q ¢h¢iæ f−cl 69 Se ¢h¢XBl 

°p¢eL j¡ee£u fÐd¡e j¿»£l fÉ¡−l−X AwnNËqeL¢lz fÉ¡−lX ®n−o Ae¤j¡e 

cn O¢VL¡l ¢c−L Bj¡−cl 44 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a ph¡C AÙ» 

Sj¡ ¢c−u ¢S m¡C−e k¡Cz påÉ¡ p¡a O¢VL¡l pju q¡¢hmc¡l ®jSl L¡j¡m 

(Af¡WÉ) ¢e−u h−m ®k, Bp¡j£ 25/02/09 Cw a¡¢lM pL¡m BV O¢VL¡u 

clh¡−l q¡¢Sl q−a q−hz 

25/02/09 a¡¢lM pL¡m Ae¤j¡e BV O¢VL¡l pju 44 l¡C−gm 

hÉ¡V¡¢mu¡e q¡¢hmc¡l ®jSl L¡j¡m Hl ®ea«−aÅ B¢j J Bj¡−cl 

hÉ¡V¡¢mu¡−el ¢h¢iæ f−cl  150 Se °p¢eL clh¡l q−m k¡Cz B¢j clh¡l 

q−ml ¢fR−el ¢cL ®b−L ¢ae ew p¡¢l−a hp¡ ¢Rm¡jz pL¡m Ae¤j¡e eu 

O¢VL¡l pju clh¡l öl¦ quz ®L¡lBe ®am¡Ju¡a ®n−o ¢X¢S j−q¡cu 

h−me fÉ¡−lX X¡m i¡a LjÑp§Q£ ¢e−u B−m¡Qe¡ Ll−aC Ae¤j¡e 09.25 Hl 

¢c−L ¢X¢S j−q¡c−ul f¡−n HL¢V …¢ml në q−m ¢QvL¡l L−l ph¡C 

c¡¢s−u k¡uz ph¡C clh¡l qm ®b−L ®hl q−u k¡Cz B¢j Bj¡l °p¢eL 

m¡C−e Q−m B¢pz aMe Q¡l ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz Ae¤j¡e 
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11.00 O¢VL¡l pju j¡C−L hm−a b¡−L ®k, ®k ®kM¡−e BR ®L¡a ®b−L 

AÙ» e¡Jz aMe B¢j m¡Ce q−a e£−Q e¡j−m 4/5 Se AÙ» d¡l£ j¤−M¡n fs¡ 

¢h¢XBl pcpÉ Bj¡l ¢c−L AÙ» a¡L L−l AÙ» ¢e−a h¢m−m B¢j 44 

l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−al p¡j−e b¡L¡ HL¢V l¡C−gm h¡V ew 07 

¢e−u h¡dÉ q−u Bj¡−cl m¡C−el ¢fR−e −d¡f¡- M¡e¡l L¡−R k¡Cz ®pM¡−e 

44 l¡C−gm hÉ¡V¡¢mu¡−el q¡¢hmc¡l Be¾c L¥j¡l ®O¡o−L AÙ» pq c¡¢s−u 

b¡L−a ®c¢Mz Bjl¡ c¤S−e HL p¡−b AhÙÛ¡e L¢lz p¡l¡l¡a B−n f¡−n 

¢Rm¡jz 26/02/09 a¡¢lM ®hm¡ Ae¤j¡e 12 O¢VL¡l j−dÉ Bj¡−cl 

hÉ¡V¡¢mu¡e q¡¢hmc¡l ®jSl L¡j¡m jp¢S−cl j¡C−L h−m ®k, k¡l k¡l p−‰ 

AÙ» B−R ph¡C c¤CV¡l j−dÉ AÙ» Sj¡ c¡Jz B¢j H¢V ö−e 1.30 Hl pju 

Bj¡−cl 44 ew ®L¡−a AÙ» Sj¡ ¢cCz f−l hÉ¡l¡−L Q−m k¡Cz Ae¤j¡e 

03.45 ¢j¢e−Vl pju ¢p¢im ®f¡o¡−L ®XCl£ g¡−jÑl Ju¡m Vf−L 

¢fmM¡e¡l h¡C−l Q−m k¡Cz 01/03/09 a¡¢lM plL¡l£ ®O¡o¡e¡ ö−e 

¢fmM¡e¡u q¡¢Sl qC Hhw 03/03/09 a¡¢lM 4ew ®N−V ¢c−u ¢fmL¡e¡l 

¢i−al fÐ−hn L¢lz B¢j X¡m i¡a LjÑp§R£−a Awn ¢eC Hhw 13,200/- 

V¡L¡ f¡Cz HC Bj¡l Sh¡eh¾c£z ” 

The confessional statement of co-accused Habilder 

/45445 Ananda Ghosh, runs as under- 

“MZ 25/02/09 Bs ZvwiL mKvj 6.00 Uv †_‡K cwi®‹vi Kivi Kv‡R 

wb‡qvwRZ wQjvg| 8/30 Uvi w`‡K KvR †kl K‡i jvB‡b G‡b bv¯—v Kwi| 
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AvbygvwbK 9Uv 9.30 Uvi w`‡K ¸wji kã ïwb‡Z cvB| µ‡gB Zv evo‡Z 

_v‡K| ZLb Avwg †cQ‡b aycx Lvbvi  †cQ‡b wM‡q e‡m _vwK| AvbygvwbK 

mgq 11.30 Uv 12.00 Uvi w`‡K GKbRb gy‡Lvk avix †jvK G‡m Avgv‡K 

¸wj Ki‡Z D`¨Z nq Ges Avgv‡K e‡j †Zvi Kv‡Q A ¿̄ †bB †Kb? 

ZvovZvwo A ¿̄ nv‡Z wb| ZLb Avwg cÖvb  f‡q wbi“cvq n‡q 44 bs 

e¨vUvwjqv‡bi †Kv‡Zi mvg‡b c‡o _vKv GKwU ivB‡dj nv‡Z †bB Ges 50 

wU ¸wj †bB| G¸‡jv wb‡q Avwg aycxLvbvi †cQ‡b wM‡q e‡m _vwK| 

mvivivZ †mLv‡bB e‡m wQjvg| Avgvi mv‡_ nvwej`vi bvwQi wQj| Ii 

nv‡ZI A ¿̄ wQj| 26/2/09 Bs ZvwiL jvB‡b wM‡q Avgvi c¨v‡K‡U  _vKv 

bv¯—v LvB| bv¯—v †L‡q cybivq aycx Lvbvq hvB| †ejv 12.30 Uvi w`‡K 

jvB‡b A ¿̄ Rgv †`Iqvi ‡Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B| ¸wjI 

Rgv †`B| wcjLvbvi wfZ‡i †jvKRb Kg _vKvq weKv‡j WvBix dvg© Gi 

†`qv‡ji Ici wcjLvbvi evB‡i P‡j hvB| miKvix †Nvlbv ï‡b 3/3/09 

Bs ZvwiL wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

P.Ws 353 and 448, in fact, bears no substance. P.W 353 claims 

to identify the Appellant from video-footage among the 

rebellions who assaulted her in taking to quarter guard, but no 

such video –footage was seized and filed before the court. She 
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admitted in her cross-examination that she was shown video-

footage on 17.03.2009 but she does not find that video-footage 

before the court. Her identification to the Appellant also 

appears unreliable and doubtful. She admitted ‘q¡¢hmc¡l e¡¢R−ll 

CE¢eV hÉ¡V¡¢mue S¡¢e e¡zOVe¡l pju LuSe e¡¢Rl ¢Rm S¡¢e e¡z Bp¡j£−cl 

p−‰ BC J ®L ¢e−u HL−œ ®cM¡ qu e¡Cz’ She did not identify the 

Appellant on dock. P.W. 448 claims to see the Appellant with 

arms in the morning on 26.02.2009. But he did not mention 

where he saw the Appellant. His statement appears 

contradictory. He took shelter in M. I. Room on the night 

following the day 25.02.2009 and on the way to his residence 

he saw the Appellant with arms. But again he claims to come 

back in M.I. room -‘f−l B¢j M.I. l¦−j ¢g−l k¡C z ¢h−L−m Dairy firm 

¢c−u ¢h¢XBl aÉ¡N L¢l’. His above evidence is vague and unworthy 

of credit. None of the witnesses disclosed any culpability of the 

Appellant to the offences for which he was charged for. The 

confession of the Appellant is exculpatory in nature. It is 

neither voluntary nor true. P.W. 360, the confession recording 

Magistrate also did not certify to its voluntariness. Such 

confession can’t be treated as evidence against the Appellant. 
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Trial court did not take into consideration of his statement 

under section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and the basis of his 

conviction appears to have vitiated entire findings.  

Mr. Islam further submits that prosecution hopelessly 

failed to prove the charges against the Appellant and having 

failed to assess and weigh the evidence erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants due interference. Consequently, the Cr. Appeal filed 

on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws 353 and 448 are eye witnesses to the 

occurrence and their testimony bears substance. P.W. 353 

identified the Appellant while she was threatened, assaulted and 

taken to quarter guard as a victim to the occurrence. It is true 

that she named of the Appellant on seeing him in video-footage 

shown to her by investigation agencies, but she identified her 

from her memory. P.W.448 himself saw the Appellant with 

arms. He identified the Appellant with his Regiment No. There 

is no doubt to his identification of the Appellant. His evidence 

as holding arms by the Appellant has been corroborated by his 

own confession. The confession of the Appellant appears true 

and voluntary. No evidence appears that his confession was 

obtained by duress or coercion. Confession recording 

Magistrate duly certified the confession as voluntary in column 
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9 instead of column 8. The confession of the co-accused 

Ananda Ghosh (C.S. 450) as of holding arms by the appellant at 

the time of occurrence finds support by the evidence of P.W. 

448 and it bears evidentiary value. Trial court on proper 

appreciation of the evidence on record rightly found him guilty 

of the offences and sentenced him accordingly and the 

impugned order does not warrant any interference. 

Consequently, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Habilder Md. Nasir Uddin stated in 

his confessional statement– 

“ph¡C clh¡l qm ®b−L ®hl q−u k¡Cz B¢j Bj¡l °p¢eL m¡C−e Q−m 

B¢pz aMe Q¡l ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz Ae¤j¡e 11.00 O¢VL¡l 

pju j¡C−L hm−a b¡−L ®k, ®k ®kM¡−e BR ®L¡a ®b−L AÙ» e¡Jz aMe 

B¢j m¡Ce q−a e£−Q e¡j−m 4/5 Se AÙ» d¡l£ j¤−M¡n fs¡ ¢h¢XBl pcpÉ 

Bj¡l ¢c−L AÙ» a¡L L−l AÙ» ¢e−a h¢m−m B¢j 44 l¡C−gm 

hÉ¡V¡¢mu¡−el ®L¡−al p¡j−e b¡L¡ HL¢V l¡C−gm h¡V ew 07 ¢e−u h¡dÉ 

q−u Bj¡−cl m¡C−el ¢fR−e −d¡f¡- M¡e¡l L¡−R k¡Cz ®pM¡−e 44 l¡C−gm 

hÉ¡V¡¢mu¡−el q¡¢hmc¡l Be¾c L¥j¡l ®O¡o−L AÙ» pq c¡¢s−u b¡L−a ®c¢Mz 

Bjl¡ c¤S−e HL p¡−b AhÙÛ¡e L¢lz p¡l¡l¡a B−n f¡−n ¢Rm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 448 saw him with arms and in unlawful assembly. 

He also identified him with his regiment No. designation. Both 

the P.Ws. saw him to participate in the occurrence.  

Co-accused Habilder /45445 Ananda Ghosh stated in his 

confessional statement- 

“AvbygvwbK mgq 11.30 Uv 12.00 Uvi w`‡K GKbRb gy‡Lvk avix †jvK 

G‡m Avgv‡K ¸wj Ki‡Z D`¨Z nq Ges Avgv‡K e‡j †Zvi Kv‡Q A ¿̄ †bB 

†Kb? ZvovZvwo A ¿̄ nv‡Z wb| ZLb Avwg cÖvb  f‡q wbi“cvq n‡q 44 

bs e¨vUvwjqv‡bi †Kv‡Zi mvg‡b c‡o _vKv GKwU ivB‡dj nv‡Z †bB Ges 

50 wU ¸wj †bB| G¸‡jv wb‡q Avwg aycxLvbvi †cQ‡b wM‡q e‡m _vwK| 

mvivivZ †mLv‡bB e‡m wQjvg| Avgvi mv‡_ nvwej`vi bvwQi wQj| Ii 

nv‡ZI A ¿̄ wQj|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 353 and 448 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 353 deposed-  

‘Abygvb 10 Uvq 10/12 Rb †Rvqvb G‡m Avgvi evmvi `iRv †f‡½ 

†d‡j| ZLb eªvm dvqv‡ii fq †`Lvq Avwg ZLb `iRv Lywj| Avgv‡`i gvi‡Z 

gvi‡Z †KvqvUvi Mv‡W© wb‡q hvq| Mv‡W© wM‡q A‡bK fvex‡`i †`wL| 26/2/09 

we‡Kj 4 Uvq Avwg †ei n‡q Avwm| hviv gviai K‡i Zv‡`i g‡a¨ nvwej`vi bvwQi, 

wmcvnx wRqvDi ingvb, wmcvnx igRvb| Svoy`vi AvjgMxi, Aveyj û‡mb, Avjg 

û‡mb, Kvgvj û‡mb, Gg`v ỳj nK AvBbyj, kwdKzj Bmjvg, †iRvDj Kwig, 

Kv‡`i, kvby P› ª̀ `vm gvwbK `vm| jvejy wgqv iv‡k` Avjx, Avt evix G‡`i Avwg 

wfwW dz‡U‡R mbv³ Kwi| Zv‡`i †bg‡cøU I wfwWI dz‡UR †`‡L mbv³ Kwi|’ 

P.W. 448 deposed-  

‘ivwÎ 10/10 1/2 Uvq 63720 ivqnvb, 75336 mvB ỳj‡K A ¿̄ mn †`wL| 

c‡i M I iæ‡g wd‡i hvB| 26/2/09 mKvj †ejv evmvq hvIqvi mgq 46136 

nvwej`vi bvwQi, 45445 Avb›` Kzgvi 56894 Aveyj û‡mb, 71692 AvjgMxi 

71349 gvndzR‡K A ¿̄ mn †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

 

C.S. Accused No.139 Lance Naik/53146 Md. Mamud 

Hossain Sardar @ Masud  Hossain Sardar.  
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Trial court charged the Appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.635 Lt. Col. A. Salam 

 P.W.370 Dr. M. A. Majid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.635 Lt. Col. Abdus Salam (Rtd.) deposed that on 

25.02.2009 he had his posting in BDR hospital as commander. 

He attended Darber with his 16 officers out of 27 and asked the 



 

 

4666 

rest to perform duty in the hospital. DAD A. Jalil was posted at 

gate No.1 including the security of the hospital. He attended 

Darber before 9.00 A.M. and took place in the middle of the 

Hall. DG attended Darber at 9.00 A.M. While Darber was going 

on a BDR person entered into Darber with arms and pointed 

arms towards DG. BDR person was named Sepoy Moyeen. All 

BDR personnel stood up shouting ‘S¡−N¡’. Meanwhile he heard a 

firing. BDR personnel took steps to leave the Hall. DG asked all 

to take seat. DG repeatedly asked them to take seat but all BDR 

personnel left Darber. D.G asked the commanders to control 

their respective troops. He came out to the north field of Darber. 

A BDR person assaulted him physically. He sustained blood 

injury. He disclosed him as doctor and he has got open heart 

surgery. In spite of that BDR person assaulted him. He identified 

the BDR person named Sepoy Hasib who assaulted him from 

video footage. When Sepoy Hasib and some other BDR 

personnel having armed took him away by the side of Noor 

Mohammad School and water pump he could see 77737 Sepoy 

Uttam Barua, 68696 Sepoy Shamim Al Mamun @ Juel, 64236 

Sepoy Harun-Or-Rashid all of 24 Battalion and some other BDR 
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personnel to take away DAD MS Maj. Mamun towards Dhaka 

Sector on physical torture upon him. BDR personnel took him to 

the soldiers Barak through BDR Sadar Battalion Office. Later 

on, he came to know that Barak was named Kortowa. BDR 

personnel called him in bad names. Habilder Assistant   Nasir 

EME guarded him with arms. He observed that BDR personnel 

were expressing their joy in witnessing TV. They also threatened 

him to death at several times. He remained there till morning on 

26.02.2009. The rebellions left him there. A gentle woman in 

order to save him closed the door but afterwards 3 BDR 

personnel came up and asked his identity. They took surprise to 

find him alive and expressed that they have killed many other 

officers but at present there is no instruction to kill anymore. 

Afterwards they took him to quarter guard. From the record of 

aforesaid BDR personnel he could identify the Appellant 53146 

Lance Naik Mahmud Hossian, 71920 Sepoy Khalilur Rahman, 

76411 Sepoy Mamun. In the quarter guard he also met with 

family members of other army officers. At evening he was 

released therefrom and came out through gate No.4. Afterwards 

he remained in CMH for 21 days and took treatment thereat.  
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In cross-examination on behalf of the Appellant he stated 

that he did not serve with them and prior to the occurrence he 

had no familiarity with accused earlier. He identified the accused 

from the record. He came to know their particulars from the 

record. He deposed before the I.O. the badge number of the 

accused but I.O. did not record it. He denied the suggestion that 

as per instruction of P.P he referred the badge number of the 

accused. He made a written statement to the army inquiry team. 

At that time he was in the hospital and could not see the record 

of the accused. He denied the suggestion that he implicated the 

accused falsely. 

 P.W.370 Dr. M. A. Majid, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

21.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 742 and his 

signature 742/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 09.06.2009 and placed 

before him on 21.06.2009. The Appellant was taken on remand. 
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The Appellant was placed before him at 2.00 P.M. and sent to 

jail at 5.30 P.M. He denied the suggestion that the Appellant 

did not make any confession and that he did not certify it 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that at the time of occurrence P.W.635 was the 

commander of BDR hospital and the Appellant was the member 

of 44 Battalion. The Appellant was arrested on 09.06.2009 and 

taken on remand for 10 days at three times. He denied the 

suggestion that the Appellant was put under inhuman torture 

while on remand and accordingly obtained the confession and 

that he implicated him falsely in C.S. 

The confession of the Appellant Md. Mamud Hossain 

Sardar(C.S.A.139), runs as under- 

“B¢j ¢h¢XB−l ¢pf¡q£ f−c 88 p¡−m i¢aÑ qCz 2007 p¡−m ¢fmM¡e¡u 

®k¡Nc¡e L¢lz X¡m i¡aLjÑp§Q£−a ¢XE¢V L−l¢Rz pL¡m Ae¤j¡e 9.30 V¡l 

pju (25/2/09) qW¡v …¢ml në ö−e ®c¢M BDR pcpÉl¡ O¤l¡−gl¡ 

Ll−Rz B¢j ®f¡o¡L f−l e£−Q ®e−j B¢p Hhw °p¢eL m¡C−el ¢fR−e d¤¢f 

M¡e¡u AhÙÛ¡e ®eCz Ae¤j¡e 12.00 V¡l pju j¤−M¡nd¡l£ ®f¡o¡L f¢l¢qa 
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BDR pcpÉ 3¢V AÙ» ¢eu¡ Bj¡−L ýj¢L ®cu AÙ» ®eu¡l SeÉz Aaxfl 

B¢j SMG −eC Hhw AÙ» ¢e−u 4bÑ ®nÐZ£l LjÑQ¡l£−cl l¡S¢jÙ»£l O−l 

AhÙÛ¡e ®eCz c¤f¤−l N¢s−u påÉ¡l ¢c−L M¡h¡l ®M−u Bhq¢e j¡−W 

h−p¢Rm¡jz ¢pf¡q£ M¢m−ml q¡−a l¡C−gm ¢Rm a¡−L ®cM−a f¡C a¡l p−‰ 

44 hÉ¡Vx j¡−W h¢pz j¡−WC O¤¢j−u f¢sz 26/2/09 ¢pf¡q£ j¡j¤e H−p h−m 

gÉ¡¢j¢m ®L¡u¡VÑ¡l HLSe A¢gp¡l ®c−M H−p¢R H−L ®j−l ®gm−a f¡−lz 

B¢j J j¡j¤e J ¢pf¡q£ M¢mm 44 hÉ¡V¡x ®VÊ¢ew ®n−Xl f¡−nl gÉ¡¢j¢m 

®L¡u¡VÑ¡−ll 2ew ¢p¢sl 3u am¡l ¢p¢s−a HLSe A¢gp¡l ®L ®cM−a f¡Cz 

¢a¢e ®mx L−ZÑm p¡m¡j ®j¢Xx ¢pJ h−m f¢lQu ®cez f−l a¡−L ¢e−u 

®p¾VÌ¡m ®L¡u¡VÑ¡l N¡−XÑ 7.30 V¡l ¢c−L ®f±−R ®cC ®p¾VÌ¡m ®L¡u¡VÑ¡−l N¡−XÑ 

AeÉ ®m¡L ¢XE¢V Ll¢Rmz Aaxfl 44 hÉ¡V¡x j¡−W ¢e−u h¢pz c¤f¤l ®hm¡ 

(26/2/09) j¡C−L AÙ» Sj¡ ¢c−a hm−m B¢j °p¢eL m¡C−e AÙ» Sj¡ 

®cCz AÙ» Sj¡ ®eu¡ q¡¢hmc¡l L¡j¡m J e¡x p¤−hc¡l p¡Cg¥mz AÙ» Sj¡ 

¢c−u m¡C−e k¡Cz påÉ¡l fl 5 ew ®NV ¢c−u ¢p¢im ®f¡o¡−L f¡¢m−u k¡Cz 

l¡jf¤l¡ Bj¡l BaÈ£u−cl h¡p¡u 2/3/09 a¡w fkÑ¿¹ b¡¢Lz plL¡l£ ®O¡oe¡ 

j−a 2/3/09 a¡¢−M ¢l−f¡VÑ L−l 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ial fÐ−hn 

L¢lz 9/6/09 a¡¢lM Bj¡−L ®NËga¡l L−l f¤¢mnz HC Bj¡l Sh¡eh¢¾cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that, in fact, the testimony of 

P.W. 365 does not bear any substance. He saw the Appellant at 
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morning on 26.02.2009 when no casualties took place. He did 

not disclose any culpability of the Appellant to any offences. 

He merely notice the presence of the Appellant and others even 

without arms. Rather the Appellant disclosed good will- ‘AvR 

gvivi Av‡`k bvBÕ More so, his identification of the Appellant 

appears doubtful. He admitted in his cross-examination 

‘Avmvgx‡`i mv‡_ Avwg GK‡Î PvKzix Kwi bvB ................. Avmvgx‡`i mv‡_ 

Avgvi c~e© cwiPq wQj bv ..................... Avmvgx‡`i  †iKW© †`‡L mbv³ Kwi, 

†iKW© †`Lvi ZvwiL g‡b bvB| Qwe AvR †Kv‡U© bvBÕ. Apparently his 

evidence appears tutored and it is inadmissible in evidence. 

Admittedly, the Appellant was taken on remand for 10(ten) 

days. Obviously his confession was no more but a production of 

torture. He admitted that he took up arms being threatened to 

life by armed rebellions. Such confession cannot be considered 

as evidence against the Appellant. Trial court did not take into 

consideration of his statement under section 342 of the Code of 

Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to have 

vitiated entire findings.     
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Mr. Md. Aminul Islam further submits that trial court 

having failed to weigh and assess the evidence erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the evidence of P.W 635 bears substance in as much as he 

disclosed the extra-judicial confession of the Appellant ‘ Avcwb 

†e‡P †M‡jb wKfv‡e, MZKvj Avgiv A‡bK Awdmvi †g‡iwQ, AvR gvivi Av‡`k 

bvBÕ Undeniably it discloses the role of the Appellant as an 

active rebellion and thus later on confined him in quarter-guard. 

He refers the Regiment No. of the Appellant and as such there 

is no doubt to his identification. The confession of the 

Appellant is inculpatory in nature. He admitted that he took up 

arms and kept it in his custody till mid-day on 26.02.2009. His 

confession finds corroboration by the testimony of P.W. 635 

who deposed of the confinement by the rebellion in family 

quarter ‘Ki‡ZvqvÕ the Appellant admits in his confession ‘ 

26.02.2009 Zvwi‡L gvgyb G‡m e‡j d¨vwgwj †KvqvUvi G GKRb Awdmvi †`‡L 

G‡mwQ G‡K †g‡i †dj‡Z cv‡i| Avwg, gvgyb I wmcvnx Lwjj 44 e¨vUv: †U«wbs 

†Kv‡Wi cv‡k d¨vwgwj †KvqvUv‡ii 2bs wmwoi 3bs wmwo‡Z GKRb Awdmvi†K 

†`L‡Z cvB| wZwb †j: K‡b©j mvjvg †gwWt wmI e‡j cwiPq ‡`b (P.W 635) 

c‡i Zv‡K ‡mbU«vj †KvqvUvi Mv‡W© †cŠ‡Q †`BÕ. His above admission 

dispels the cloud of identification. 
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The learned Deputy Attorney General also submits that 

the confession of the Appellant having corroborated by the 

testimony of P.W 635 it bears substance as it is true and no 

evidence appears that it is involuntary. P.W. 370, the confession 

recording Magistrate duly certified it as voluntary.  It can solely 

be based for conviction of the Appellant. Trial court on proper 

appreciation of the evidence on record rightly found him guilty 

of the offences and sentenced him accordingly and it does not 

warrant any interference. In the result, the Cr. Appeal filed on 

behalf of the appellant be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   



 

 

4677 

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Mamud Hossain 

Sarder stated in his confessional statement– 

‘Ae¤j¡e 12.00 V¡l pju j¤−M¡nd¡l£ ®f¡o¡L f¢l¢qa BDR pcpÉ 3¢V 

AÙ» ¢eu¡ Bj¡−L ýj¢L ®cu AÙ» ®eu¡l SeÉz Aaxfl B¢j SMG −eC Hhw AÙ» 

¢e−u 4bÑ ®nÐZ£l LjÑQ¡l£−cl l¡S¢jÙ»£l O−l AhÙÛ¡e ®eCz c¤f¤−l N¢s−u påÉ¡l ¢c−L 

M¡h¡l ®M−u Bhq¢e j¡−W h−p¢Rm¡jz ¢pf¡q£ M¢m−ml q¡−a l¡C−gm ¢Rm a¡−L 

®cM−a f¡C a¡l p−‰ 44 hÉ¡Vx j¡−W h¢pz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 635 referred above saw him in unlawful assembly 

and to participate in the occurrence. He also deposed of his 

extra judicial confession of his killing army officers which finds 

corroboration with the attending facts of the case.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 635 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 635 deposed-  

‘26/02/09 mKvj ch©š— ‡mLv‡b Ae ’̄vb Kwi| mKv‡j we‡ ª̀vnxiv Avgv‡K 

HLv‡b †i‡LB P‡j hvq| bx‡P ¸wj kã ïwb| GKRb f ª̀ gwnjv Avgv‡K evuPv‡bvi 

Rb¨ `iRv eÜ K‡i P‡j hvq I e‡j Avcbv‡K evuPv‡Z cvijvg bv| c‡i 3 Rb 

A ¿̄ wb‡q Dc‡i D‡V Avgvi  cwiPq Rvb‡Z Pvq| Zviv e‡j Avcwb †e‡P †M‡jb 

wKfv‡e MZKvj Avgiv A‡bK Awdmvi †g‡iwQ| AvR gvivi Av‡`k bvB| Zviv 

Avgv‡K †KvqvUv‡i Mv‡W© wb‡q hvq c‡i Zv‡`i †iKW© †`‡L mbv³ Kwi| Zviv n‡jv 

53146 j¨vt bv‡qK gvngy` û‡mb, 71920 wmcvnx Lwjjyi ingvb 76411 wmRvnx 

gvgyb|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.141 Habilder/40450 Md. Sirajul 

Islam @ Sirajul Alom.  

Trial court charged the Appellant under Sections 

302/149/34/342/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Asif A. Rouf and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.24 deposed that on 25.02.2009 he was in his 

apartment in Peelkhana which stood to the eastern side of old 

D.G Bhaban. At about 9.30 A.M. he heard firing from the west 

side of his residence. He contacted with the Signal room and 

was informed that some BDR personnel created disorder in 

Darber. Then he talked with Maj. Gofran Mollik over mobile. 

Gofran Mollik asked him to remain silent in the residence. At 

about 10 A.M. he heard firing from D.G’s. residence. He 

remained in his residence closing the door. At about 10.45 

some BDR personnel attacked his residence by breaking door. 

In the residence he had with him his ailing mother, wife, two 
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children, bat-man, driver and cook. At the firing by the 

rebellions he raised up his hands and surrendered to their order. 

The rebellions took him out of the residence along with his 

family members and confined him in the prison cell of the 

quarter guard and therefrom he came to see many BDR 

personnel of 24 Battalion to call them by bad names. Among 

them he could identify Lance Naik Ekram, Subader Waliullah, 

Habilder Shahbuddin, the Appellant Habilder Sirajul, Lance 

Naik Rezaul, Sepoy Rezaul, Sepoy Shamim Al Mamun, Sepoy 

Kamrul Hasan, Sepoy Sohel, Sepoy Emran, Sepoy Soleman, 

Sepoy Shakil, Sepoy Majaher, Sepoy Goutam Day, Sepoy 

Uttam Barua, Sepoy Harun or Rashid, Sepoy Mahsin, sepoy 

Tariqul, Sepoy Sayeed, Cook Milon, Cook Karim, Cook 

Shahidullah and Cook Shafiqul. They all were with arms.  

In cross-examination on behalf of the Appellant, he 

stated that he worked in BDR from 2006 to September 2008 

and returned to army for going U.N. Mission. He went to Sudan 

on 4th October and returned therefrom to army in November 

2009. He had no duty in Peelkhana on the date of occurrence. 

He was taken out with his family members. 4/5 rebellions took 
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him away at the point of arms. He had no talk with Lutfor 

Rahman. He did not see the killing of Lurfor Rahman but he 

saw them who were taking him away. He denied the suggestion 

that at the time of occurrence he could not identify the 

Appellant.  In the prison cell of quarter guard there was a door 

and wall around it. On the door there were iron rods. At outside 

there was also wooden door. There was no light-fan in prison 

cell. There were 50/60 persons along with children and women 

in the prison cell when he was confined therein. It was fenced 

with cloth since officers can’t be seen therefrom. He denied the 

suggestion that for the shade of cloth he could not identify 

anyone and that he did not see the Appellant. He denied the 

suggestion that he was an unwanted person in Peelkhana and 

that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 22.06.2009. P.W.24 

deposed before him on 13.03.2009. He denied the suggestion 

that he created anti-dated statement of P.W.24 and implicated 

the Appellant falsely.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that prosecution cited P.W. 24 a 

solitary witness in support of the charges against the Appellant 

who claims to identify the Appellant with arms among others 

and to use filthy language against them from prison cell of 

quarter guard which, in fact, does not constitute any offence and 

more so from the circumstance of the prison cell it was 

impracticable to identify the rebellions. Admittedly at the 

relevant time and hour he was in confinement in the prison cell 

of quarter guard as he admitted “‡KvqvUvi Mv‡W©i wcÖRb 

†m‡j GKwU `iRv I PZyw`‡K Iqvj Av‡Q| `iRvq †jvnvi iW 

Av‡Q| evwn‡i GKUv Kv‡Vi `iRv Av‡Q| ....................... 

Awdmvi‡`i hv‡Z †`Lv bv hvq Zvi Rb¨ Kvco w`‡q Avovj Kiv 

n‡qwQj ÕÕ- and in view of the above facts it was quite 

impracticable and improbable to identify the Appellant. More 

so, it finds no corroboration although he admitted that in the 

prison cell ‘50/60 Rb bvix wkïmn e›`x wQjÕ. His above 

solitary evidence inspires no confidence. He did not identify the 

Appellant in dock. Trial court did not take into consideration of 

his statement under section 342 of the Code of Criminal 
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Procedure and the Appellant has been highly prejudiced and the 

basis of his conviction appears to has been vitiated entire 

proceedings against him. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him illegally and the 

impugned order thus warrants necessary interference. 

Consequently, the Cr. Appeal filed on behalf of the appellant be 

allowed.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the testimony of P.W 24 bears substance. He is an eye 

witness to the occurrence. He saw the Appellant with arms and 

an active participant to the rebellion. He along with other 

rebellions used filthy language to the persons who were 

confined in prison cell. The shade of cloth did not make any 

obstacle to see outsiders from the inside of the prison cell. 

Presence of P.W 24 in Peelkhana finds corroboration from the 

confession of co-accused Emran Chaudhowry (C.S.A.34). He is 

a natural and reliable witness. In view of section 134 of 

evidence Act, his solitary witness appears worthy of credit and 

it can be relied upon.  

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 
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and it does not warrant any interference. In the result, the Cr. 

Appeal filed on his behalf be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 24 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  
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P.W. 24 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

P.W. 24 deposed-  

‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 

ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

 C.S. Accused No.146 Sepoy/74371 Md. Mojibur 

Rahman. 

Trial court charged the appellant under Sections 

302/382/342/34 and having found guilty of the offences under 

Sections 302/34/149/328 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.10 Major Alamgir Dewan 

 P.W. 370 Dr. M.A. Majid, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 10 Maj. Md. Alamgir Hossain Dewan deposed that 

he joined in Peelkhana on the occasion of BDR week. On 

22.02.2009 he was allotted a seat in ‘Sourav’ quarter. He 

attended Darber at 8.55 A.M. On 25.02.2009 he took seat in the 

officer’s row. Darber started at 9.00 A.M. When DG was 

delivering speech over ‘X¡m i¡a LjÑp§Q£’, a soldier proceeded 

towards the stage and pointed arms on DG. The soldier was 

named Sepoy Moyeen. After that there were two rounds firing. 
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All BDR personnel tried to take exit by breaking doors and 

windows. He was compelled to come towards door at the 

instance of the BDR personnel. At that time BDR personnel 

were firing all around Darber Hall. 10/12 BDR personnel came 

forward on firing. Among them he could identify Sepoy Motin, 

Sepoy Mintu Sheikh, Sepoy Kamal Mollah, Sepoy Saidul Islam 

of 44 Battalion. Subeder Belayet pushed him and asked him to 

leave Darber Hall. He took exit of Darber Hall and went 

towards Dhaka Sector. There he came to see BDR personnel to 

stare at him with doubt. Observing such unfavorable situation 

he went to his residence. He informed of the occurrence to Maj. 

Asad, Col. Mohshin, Col. Arif at about 10.30 A.M. He came to 

see the BDR personnel with arms and to make firing. 

Appearing at his residence, he came to see wife of Col. Akter 

and wives of some other officers to take shelter in his residence. 

He also came to see to set fire in the private car of Maj. Yousuf 

near to ground floor of his residence. He changed his uniform 

and came down to extinguish fire. Some BDR personnel 

pointed arms towards him and he came back to his residence. 

He closed the door and remained in his residence. At about 
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11.15 A.M. 6 BDR personnel entered into the residence by 

breaking door. They took away mobile phone of all. He 

disclosed himself as guest of the residence and thus saved 

himself. One soldier assaulted his wife with Rifle on her back. 

At 11.00 A.M. they all were taken in the quarter guard. The 

appellant Sepoy Mojibur was with arms and he rebuked them 

saying ‘cv‡R‡iv Mvwo‡Z DVvi gRv eyS‡eÕ. From quarter guard he 

could hear and see everything. ................................................ 

In cross-examination on behalf of the appellant, he stated 

that Sepoy Mojibor Rahman was an electrician. On the day of 

occurrence accused Mojibor was with uniform. He denied the 

suggestion that Sepoy Mojibor Rahman did not know how to 

operate arms. His runner Sepoy Asad accompanied him. On the 

date of occurrence Asad was on leave. He denied the suggestion 

that on the date of occurrence he had connection with Asad. He 

denied the suggestion that he did not know Mojibor. He did not 

see any killing in quarter guard. He did not know where 

Mojibor was posted for his duty. He denied the suggestion that 

Mojibor was working in construction Section. He did not know 

whether Mojibor ran away from Peelkhana on 26.02.2009. On 
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26.02.2009 he and his wife were detained in different rooms. 

He denied the suggestion that Mojibor did not threat him and 

his wife. He denied the suggestion that the guard room was 

closed and he did not see anything and that he deposed falsely 

and that Mojibor served under him in his residence and that he 

implicated Mojibor falsely. He denied the suggestion that the 

occurrence took place out of grouping among the army officers. 

He denied the suggestion that since he did not know anything of 

the occurrence he deposed after 20 days of the occurrence.  

P.W.370 Dr. M.A. Majid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

13.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 758 and his 

signature 758/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 03.08.2009 and placed before 

him on 13.08.2009. There is no reference where he kept the 

Appellant for reflection. He denied the suggestion that he did 
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not appraise the effect of confession and that he did not certify 

in column 8 of confessional statement.  

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf the Appellant, he denied 

the suggestion that he implicated the Appellant falsely without 

proper investigation.  

The confession of the appellant Md. Mojibur Rahman 

(C.S.146), runs as under- 

“2004ZvwiL wewWAvi G fwZ© nB|18/4/08 Zvs B‡jKwU«K KvR Kivi 

Rb¨ m`i `ß‡i Avwm| 24/2/09 ZvwiL IqvK©m‡c ỳcyi 2Uv ch©š— KvR 

Kwi| 25/2/09 Zvs Mjd MªvD‡Û B‡jKwU«K KvR Kivi Rb¨ cvVvb nq | 

mKvj 9.30 Uvi w`‡K †Mvjv¸wj kã ïwb|   Avwg †`Š‡o wbg©vb kvLvi 

IqvKk‡c hvB|   Gici  (AcvV¨) wewìs Gi  3q Zjvq hvB| | 12 Uvi 

mgq gvB‡K ‡Nvlbv ïwb nv‡Z A ¿̄ bv wb‡j †g‡i †djv n‡e|  (AcvV¨) 

wewìs G 25/2/09 ZvwiL ỳcyi 2 Uv ch©š— wQjvg| ỳÕUvi ci 4_© Zjvq 

hvB| 26/2/09 2.30 Uvi w`‡K 4_© †kªbxi  †KvqvUv‡ii wcQb w`‡q 

cvwj‡q hvB| 1/3/09 ZvwiL †hvM`vb Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W.10 

appears unusual and unreliable. He hailed from Satkhira and 
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joined in Peelkhana on the occasion of BDR week. His 

escaping from Darbar leaving behind D.G and large number of 

high ranking officers in danger disqualifies him as an army 

officer. His coming back to his residence and confinement in 

quarter guard all appears a cock and bull story. He claims to 

save himself under false representation as guest to his own 

residence in the midst of his family members. His identification 

of the Appellant also appears unreliable. He did not refer the 

Battalion/Regiment No. of the Appellant. He did not disclose 

any culpability of the Appellant to any offence The confession 

of the appellant is out and out exculpatory. He did not admit his 

guilt to any offences as alleged against him. This solitary 

uncorroborated, untrustworthy evidence cannot be based on in 

proving the charges against the Appellant and the impugned 

order finds no legal basis and it warrants due interference. 

Consequently, the Cr. Appeal/Jail Appeal filed on behalf of the 

convict/appellant warrants due interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.10 is the eye witness to the occurrence. He attended 

Darbar and afterwards taken in to quarter guard from his 

residence. He saw the Appellant with arms. He duly disclosed 

the grievance of the Appellant towards Army Officers in BDR 

‘cv‡R‡iv Mvwo‡Z DVvi gRv eyS‡e’. He was thoroughly cross-

examined but his testimony remains unembellished, untainted 

and trustworthy. The solitary testimony of P.W.10 having 
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credible and trustworthy it can be solely based for conviction 

and sentence to the Appellant in view of section 134 of the 

evidence Act.           

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/ appellant Md. Mojibur Rahman (C.S.146) 

stated in his confessional statement- 
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“2004ZvwiL wewWAvi G fwZ© nB|18/4/08 Zvs B‡jKwU«K KvR Kivi 

Rb¨ m`i `ß‡i Avwm| 24/2/09 ZvwiL IqvK©m‡c ỳcyi 2Uv ch©š— KvR 

Kwi| 25/2/09 Zvs Mjd MªvD‡Û B‡jKwU«K KvR Kivi Rb¨ cvVvb nq | 

mKvj 9.30 Uvi w`‡K †Mvjv¸wj kã ïwb|   Avwg †`Š‡o wbg©vb kvLvi 

IqvKk‡c hvB|   Gici  (AcvV¨) wewìs Gi  3q Zjvq hvB| | 12 Uvi 

mgq gvB‡K ‡Nvlbv ïwb nv‡Z A ¿̄ bv wb‡j †g‡i †djv n‡e|  (AcvV¨) 

wewìs G 25/2/09 ZvwiL ỳcyi 2 Uv ch©š— wQjvg| ỳÕUvi ci 4_© Zjvq 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 10 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 10 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 10 deposed-  

‘Avwg ZLb `ievi n‡ji DËi w`‡K gvU †cwi‡q XvKv †mKU‡ii w`‡K 

hvB| †mLv‡b †M‡U ˆmwbK‡`i K_v ej‡Z †`wL I Avgvi w`‡K m‡›`‡ni „̀wó‡Z 

ZvKvq Avwg cwiw ’̄wZ AbyKz‡j bv †`‡L Avgvi evmvq P‡j hvB| Avwg ZLb DgFI 

‡W‡¯‹ I †gRi AvQv` Dg FI K‡Y©j gnwmb, K‡Y©j  Avwid welqUv AewnZ Kwi| 

ZLb 10
1
2 Uv †e‡R †M‡Q| ZLb mg¯— ˆmwbK‡`i nv‡Z A ¿̄ †`wL I Zviv 

†Mvjv¸wj Ki‡Q †`wL| evmv †M‡j K‡Y©j Av³v‡ii ¿̄x I Ab¨vY¨ Awdmvi‡`i 

¿̄xMY Avgvi evmvq Avkªq †bq| evmvi bx‡P †gRi BDmy‡di Private Car G 

Av¸b jvMvBqv †`q| Avwg Uniform e`jv‡q Av¸b wbqš¿‡b Avbvi †Póv Kwi| 

wKQz ˆmwbK Avgvi w`‡K ¸wj Ki‡j Avwg evmvq P‡j hvB| ¸wj Avgvi gv_vi Dci 

w`‡q hvq| mK‡jB evmvi wfZ‡i `iRv AvUwK‡q _vwK I Abygvb 11-15 wgt 6Rb 

mkª̄ ¿ ˆmwbK `iRv †f‡½ N‡i cÖ‡ek K‡i| I mK‡ji †gvevBj‡dvb wQwb‡q †bq| 

Avwg Zv‡`i †gngvb cwiPq w`‡q i¶v cvB| GKRb ˆmwbK Avgvi ¿̄x‡K ivB‡dj 

w`‡q wc‡V AvNvZ K‡i| Abygvb 11 Uvi w`‡K Avgv‡`i mKj‡K †KvqvUvi Mv‡W© 

wb‡q hvq| wmcvnx gwRei e‡j cv‡R‡iv Mvox‡Z DVvi gRv eyS‡e| wmcvnx gwRei 

mkª̄ ¿ wQj|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.150 Sepoy/67226 Md. Mazharul 

Islam Faras. 

Trial court charged the Appellant under Sections 

302/34/382/342 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hasan 

 P.W.24 Lt. Col. Asif A. Rouf 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 
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Battalion entered into Darbar with arms and pointed arms on 

D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’ within Darbar. All BDR 

personnel were taking leave of Darbar. D.G tried to prevent 

them. In spite of that BDR personnel were taking leave of 

Darber by breaking window glasses. D.G. asked all officers to 

control them. .................. He came out from 

Darbar......................................... Later on, he came to his 

residence on 4th floor. On the night following the day 25th 

February, 2009 he heard declaration of DAD Tauhid as DG 

through mike. .............................. On 26.02.2009 at about 3.00 

P.M. he heard kicking sound on the door of his residence.  The 

rebellions tried to take away his wife and children. They 

brought there Col. Sayeed. Sensing his presence in the 

residence the Appellant Sepoy Mazahar along with 4/ 5 

rebellions came forward pointing arms towards him. He forbade 

them not to make firing. They took him out on the point of 

arms. Sepoy Masud, Sepoy Zaiul, Sepoy Nazrul were with the 

Appellant Mazahar. They took down him by way of 

assaulting. He saw a pickup in front of his residence. The 
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Appellant Sepoy Majahar told as per direction of new D.G. 

Tauhid none be killed but send to gate No. 4.   

........................................................................................ 

  

In cross-cross-examination on behalf of the Appellant, he 

stated that Darbar started at 9.00 A.M. he came out from Darbar 

at 9.35 /9.40 A.M. and was proceeding towards swimming 

pool. His residence was 500/600 yard away from Darbar. He 

reached at his residence at about 10.30 A.M. He can’t say who 

accompanied the Home Minister but the rebellions also came to 

his residence with Home Minister. His wife was a carrying 

mother for 7 months. His wife did not know anyone. He denied 

the suggestion that his wife interviewed by T.V. on 26.02.2009. 

He did not depose the regiment number of Sepoy Mazhar 

before I.O. He denied the suggestion that he did not know the 

Appellant. He reiterated that he himself identified him 

appearing at 24 Battalion. He can’t say whether Court passed 

order for such identification. He knew him since he was the 

runner and his number was 63722. The Appellant admitted that 

he came to his residence. He denied the suggestion that the 
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Appellant was on duty as ta-too- show and he was on rest after 

10.00 A.M. on 25.02.2009. He denied the suggestion that the 

Appellant had no implication to the occurrence and that he was 

implicated in the case falsely.  

P.W.24 Asif A. Rouf deposed that on 25.02.2009 he was 

in his apartment in Peelkhana. At about 9.30 A.M. he heard 

firing from the west side of his residence. He contacted with 

Signal room and was informed that some BDR personnel 

created disorder in Darber. Then he talked with Maj. Gofran 

Mollick over mobile. Gofran Mollick asked him to remain 

silent in the residence. At about 10 A.M. he heard firing from 

D.G’s. residence. He remained in his residence closing the 

door. At about 10.45 some BDR personnel attacked his 

residence by breaking door. In his residence he was with his 

ailing mother, wife, two children, bat man, driver and cook. At 

the firing by the rebellions he raised up his hands and 

surrendered to their order. They took him out of the residence 

along with his family members. ..................... He was confined 

in quarter guards with his family members and therefrom he 

came to see Sepoy Shamim Al Mamun along with Sepoy 
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Harun-or-Rashid Subader Waliullah, Habilder Sahabuddin, 

Habilder Serajul, Lance Naik Ekram, Lance Naik Rejaul, Sepoy 

Rejaul, Sepoy Kamrul Hasan, Sepoy Sohel, the Appellant 

Sepoy Majahar, Sepoy Emran, Sepoy Soleman, Sepoy Sakil, 

Sepoy Majhar, Sepoy Gautom Day, Sepoy Uttam Barua, Sepoy 

Mohsin, Sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook 

Karim, Cook Sahidullah and Cook Shafuqul with arms and 

scolding them .  

In cross-examination on behalf of the Appellant he stated 

that he was in confinement in quarter guard for about 30 hours. 

He was 10/12́ away from door. There were 800 Sepoys in the 

Battalion. He did not know the number of all the Sepoys. He 

deposed before I.O. the regiment number of the Sepoys. He 

denied the suggestion that he deposed wrong number of the 

Appellant before I.O. Home Minister appeared at quarter guard 

at 12.30 on the night. Light was off at that time. He denied the 

suggestion that the Appellant left Peelkhana at 10.00 A.M. on 

25.02.2009. He denied the suggestion that he did not see the 

Appellant and that he did not know him and that he deposed 

falsely.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.20 did not refer the Regiment No. of the 

Appellant in his 161 statement. P.W.24 referred the Regiment 

No. of the Appellant as 67266. He further deposed that the 

exact number of Appellant is 67226. He denied the suggestion 

that he implicated the Appellant falsely.  

Mr. Md. Khairul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the identification of the 

Appellant by P.W.20 is not proper. The Appellant is named 

Md. Mazharul Islam Faras but P.W.20 refers the name merely 

as Sepoy Mazhar. The Regiment No. 63722 that he refers in his 

cross-examination-‘Cq¡ paÉ eu B¢j Bp¡j£−L hÉ¢J²Nai¡−h ¢Qea¡j e¡z 

a¡l e¡ð¡l 63722’ to identify the Appellant is wrong. The 

Appellants No. was 67226. When he was taken to gate No.4 by 

a pick-up mother of Sayed was in the vehicle but she has not 

been cited as witness. In view of the testimony of P.W.20, the 

Appellant saved his life in reference to direction of new D.G. 

Tauhid- ‘bZyb wW,wR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv †MBU ch©š— 

†cŠQ‡q w`‡Z n‡eÕ More so, he deposed in  embellished manner. 
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P.W.654 thus admits Ôwmcvnx gvRnvi mn K‡qKRb Avgvi w`‡K A ¿̄ ZvK 

K‡i iv‡L kã¸‡jv Avgvi Kv‡Q 161 statement Kivi mgq e‡j bvB| Avgv‡K 

gvi‡Z gvi‡Z bvwg‡q Av‡b| kã¸‡jv Avgvi Kv‡Q eb©bv K‡i bvB| wmcvnx 

gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b, k¦̀ ¸‡jvI Avgvi Kv‡Q 

e‡j bvB|Õ The testimony of P.W.20 in view above facts, in fact, 

being contradictory does not bear any substance and credibility. 

The identification of the Appellant by P.W.24 is also not 

proper. He admitted that he referred the Regiment No. of the 

Appellant while deposing before I.O. P.W. 654 I.O deposed 

that P.W.24 deposed before him the No. of the Appellant 

67266, but in fact his No. was 67226. He claims to see the 

Appellant from prison cell while confinement in quarter guard 

which appears impracticable. His identification of the 

Appellant, as such, appears unreliable and untrustworthy.  

Mr. Md. Khairul Islam submits that trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it calls for necessary interference.       

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant and P.W. 24 hailed from 24 Battalion and 

P.W. 20 from 13 Battalion. Both the P.Ws. 20 and 24 are eye 

witnesses to the occurrence. The Regiment No. of the Appellant 

was wrongly referred by way of slip of tongue but they 

identified the Appellant by his name. They both were cross-

examined on behalf of the Appellant but there appears no 
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embellishment of their statement. Their testimony being 

untainted, unimpeachable bears credibility and trustworthy.  

The learned Deputy Attorney General further submits 

that trial court on proper assessment of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20 and 24 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence, looking 

for army officers in furtherance of their common 

intention/object. 

P.W. 20 deposed-  

‘Avwg evmvq AvwQ †R‡b wmcvnx gvRnvi mn 4/5 Rb we‡ ª̀vnx Avgvi w`‡K 

A ¿̄ ZvK K‡i GwM‡q Av‡m| Avwg Zv‡`i ¸wj bv Ki‡Z Aby‡iva Kwi| wmcvnx 

gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| gvRnv‡ii mv‡_ wmcvnx 

gvmy`, wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K gvi‡Z gvi‡Z bvwg‡q 

Av‡b| evmvi mvg‡b GKwU Pick up †`wL| wmcvnx gvRnvi e‡jb byZb wWwR 

†ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv †MBU ch©š— †cŠwQ‡q w`‡Z n‡e|’ 

P.W. 24 deposed-  

‘ZLb Zviv Avgv‡K mcwiev‡i wcÖRb †m‡j e›`x K‡i iv‡L Ab¨‡`i 

ms‡M| ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z †`wL| 

Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi wmivRyj, 

j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK kvwgg Avj 

gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, wmcvnx Ggivb, 

wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg †`, wmcvnx DËg 
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eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx ZvwiKzj, wmcvnx mvB`, 

cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK kwdKzj‡K †`L‡Z cvB| Giv 

mevB mk ¿̄ wQj|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 
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Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.151 Sepoy/65340 Md. Jahangir 

Alom.  

Trial court charged the Appellant under Sections 

302/149/34/342/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Md. Habibur Rahman 

 P.W.340 Md. Nazmul Haque and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to Line. 

Around the Line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Azim Patowary, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, the Appellant Sepoy Jahangir, Lance 

Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance Naik 

Badsha Mia, Sepoy A. Based and others with arms and to make 

firing and abusing with excited mood adjacent to Line and also 

came to hear to make a direction by Sepoy Emran, Subader 

Maj. Gofran, Habilder Fajlul Huq, Habilder Sahabuddin, 

Habilder Jumrat Ali, Habilder Taher, Sepoy Azim to take up 



 

 

4727 

arms and to participate in the rebellion. At that time he also 

came to see Sepoy Juel and Jashim to make firing with arms. 

Later on, Sepoy Juel and another rebellion set fire to the private 

Jeep of Maj. Ishtiaq ……………….. The Appellant Jahangir 

excited the rebellions to participate in rebellion by taking arms. 

In cross-examination on behalf of Appellant, he stated 

that he joined in BDR in 1983. At 9.45/9.50 he came to golf 

ground. He had no talk with any soldier in the Line. Line of 24 

Battalion was 400 yard away from Golf ground. It took 4/5 

minutes to reach at Line No.2 from Darbar. There was miking 

by government pickup. He can’t say whether the pickup was 

seized. The Appellant was miking standing on pickup. He 

deposed before I.O. of miking by the Appellant. He denied the 

suggestion that he did not see the Appellant to miking and that 

he did not hear anything.  

P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 

Line. Then he heard firing. From varanda he came to see BDR 

personnel coming out from Darbar. He also came to see the 
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Appellant 65340 Sepoy Jahangir and some others with arms. 

They were directing all to come down in default threatened to 

fire. Among them he could identify Ekramul Islam, Subader 

Ashraf Ali, Habilder Shahbuddin, Naik Razzaque, Imam Hasan, 

Naik Shamsher, Sepoy Goni Amin, Sepoy Mannan, Sepoy 

Omar Faruque and Naik Razab Ali. They all were moving 

towards Darbar on firing. ............................. 

In cross-examination on behalf of Appellant, he stated 

that he can’t say the name of the BDR personnel who told of 

firing. He did not ask them of their name. At that time he was 

on the 3rd floor in the Line. At the instance of firing in Darbar 

he came into Line considering it as safe. He came down 

therefrom at 11.30 A.M. The Appellant was scheduled to go on 

LPR on the following month. The Appellant used to live in 

Peelkhana. He denied the suggestion the Appellant was in his 

residence on the date of occurrence. He denied the suggestion 

that he had his duty with Imam Hasan and having duty on guard 

room he had no scope to go into Line. He denied the suggestion 

that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the Appellant, he 

stated that he denied the suggestion that P.W.29 deposed the 

name of the rebellions with the designation as being tutored. He 

can’t say whether the father of the Appellant was a freedom 

fighter. He denied the suggestion that the Appellant did not 

make any miking on pickup. No TIP was held for the 

Appellant. The Appellant was arrested on 11.09.2009 and until 

his arrest he was in service. In Peelkhana there were number of 

Lines. He denied the suggestion that P.W.29 did not specify 

from which Line he identified the Appellant and that P.W.340 

is a procured witness. 

The confessional statement of co-accused Sepoy Md. 

Emran Chowdhury(C.S.34) runs as under-  

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 
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jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 

gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 
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m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwm| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 

e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© l¦−g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K  ®hl¦−a cvi‡Qb bv| wKQz ¶b ci 

m¨vi‡K †dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj 

Kvco evav K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci 
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GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m 

Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K 

‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i 

MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 

ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi 

n‡ji wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 

24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj 

†bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi 

‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, 

j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx 

AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci 

BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o 

Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK 

wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, 

†mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj 

e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb 

Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv 

wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi 

wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj 

Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg 

Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o 

hvb| †Mvdivb gwjøK Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 

13 ivB‡d‡ji mvg‡b iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi 

(mshy³ wbg©vb kvLv) wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi 
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jvk Kuv‡a K‡i 13 ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb 

†_‡K jvB‡b Avwm| jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi 

Zv‡ni, nvwej`vi †gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm 

Gg wR nv‡Z wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg 

A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv 

LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, 

wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: 

bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m 

Ae ’̄vb Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI 

mv‡n‡ei ivbvi wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, 

Avgv‡`i wmI mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi 

mwdK mn wmI †j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi 

Kwi, Ab¨vb¨iv jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx 

AvwRg cv‡Uvqvix g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj 

e¨v‡Uwjq‡b †diZ Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL 

w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, 

my‡e`vi †gRi †Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j 

wm I mv‡n‡ei ¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q 

hvB| Zvici Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i 

wb‡q †KvqvU©vi Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 

ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 

Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 
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Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the identification of the 

Appellant by P.W 29 is vague, unspecified and thus unreliable. 

He did not refer the Battalion/Regiment No. of the Appellant. 

There are two accused in the case named Jahangir of 24 

Battalion. The instant Appellant C.S.A. 151 and C.S.A 323. 

P.W 29 has also been used against C.S.A 323. The relevant 

particulars of both the accused are same and thus the evidence 

of P.W 29 has been used against both the accused. In fact, his 
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evidence against the Appellant is dubious in nature and such 

evidence cannot be relied on. He did not identify the Appellant 

in dock. P.W 340 claims to see the Appellant with arms and 

hear him to ask others to come down. In the horrific situation 

prevailed at the relevant time his coming at varanda and to see 

the Appellant and others appears unusual, unnatural and thus 

unreliable. P.W 654 also admitted in his cross-examination 

‘mv¶x bvRg~j nK (P.W 340) Zvi 161 avivi Revbe›`x‡Z Avmvgx‡K eviv›`vq 

†`Lvi K_v e‡j bvBÕ.  The evidence of P.W. 340 by way of 

embellishment cannot be relied on. He hailed from Dhaka 

Sector while the Appellant hailed from 24 Rifle Battalion. He 

had no opportunity to be familiar with the Appellant. He 

appears as a tutored witness. Trial court did not take into 

consideration of his statement under section 342 of the Code of 

Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to has been 

vitiated the entire proceedings against him. 

Mr. Islam further submits that the trial court having 

failed to weigh and assess the evidence erroneously found him 

guilty of the offences and sentenced him merely on surmise and 
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conjecture.  Consequently, the Cr. Appeal filed on behalf of the 

appellant be allowed.          

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 29 and 340 are eye witnesses to the 

occurrence and they both saw him with arms. There is no 
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ambiguity in the testimony of P.W. 340. It is true that there are 

two accused namely Jahangir with identical particulars 

excepting their regiment No. but the sequence as P.W. 29 refers 

attracts the instant appellant.   

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the result, the Cr. 

Appeal filed on his behalf be dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused.  

Co-accused Md. Emran Chowdhury (C.S. 34) stated in 

his confessional statement-  

Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg 

GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ 

my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK 

Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| 

Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: 

K‡b©j jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| 

my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj 

e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K 

wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 

Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI 

†j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q 

hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I 

mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK Avgv‡K 
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†mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 13 ivB‡d‡ji mvg‡b iv Í̄vq G‡m 

`vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi (mshy³ wbg©vb kvLv) wmcvnx mvBdzj Zvi 

m¨vi †gRi AvwRRyj nvwK‡gi jvk Kuv‡a K‡i 13 ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q 

hv‡”Q| Avwg †mLvb †_‡K jvB‡b Avwm| jvB‡b G‡m †`wL 24 ivB‡dj 

e¨v‡Uwjq‡bi nvwej`vi Zv‡ni, nvwej`vi †gRi mvnveDwÏb, †KvqvU©vi gvóvi 

RgviZ cÖ‡Z¨‡K Gm Gg wR nv‡Z wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q 

Av‡Q| Avwg A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m 

Lvbv LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, 

wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: bv‡qK 

AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m Ae ’̄vb Kwi| 

weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI mv‡n‡ei ivbvi wmcvnx 

AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, Avgv‡`i wmI mv‡n‡ei WªvBfvi 

wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi mwdK mn wmI †j: K‡Y©j jyrdi ingv‡bi 

evmvq hvB| †mLv‡b fvsPzi Kwi, Ab¨vb¨iv jyUZivR K‡i| †gm I‡qUvi mwdK I 

WªvBfvi wmcvnx AvwRg cv‡Uvqvix g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 

ivB‡dj e¨v‡Uwjq‡b †diZ Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL 

w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, my‡e`vi 

†gRi †Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j wm I mv‡n‡ei ¿̄x 

I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q hvB| Zvici Awdmvi 

†g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i wb‡q †KvqvU©vi Mv‡W© ivwL| 
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†KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj 

e‡j †h, gvQ Pzwii Aciv‡a 24 ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j 

Avwmd Zv‡K kvw Í̄ w`‡qwQj| †KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j 

†h, wm I n‡q gvQ Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi 

nv‡Z| †j: K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i Ges H 

†gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I cÖvY wf¶v †P‡q 

KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 ivB‡dj e¨v‡Uwjq‡bi 

wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvKmyg, wmcvnx Avj 

gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, wmcvnx bwdDj, wmcvnx DËg eoyqv, 

wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK 

AvPib K‡i| 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 29 and 340 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

P.W. 29 deposed-  

‘†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj 

wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb 

Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 

gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 

wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z 

_v‡Kb|........................... c‡i wmcvnx Rvnv½xi gvB‡K D¯‹vwbgyjK e³e¨ w`‡q 

ˆmwbK‡`i bx‡P †b‡g A ¿̄ wb‡q we‡ ª̀v‡n Ask MÖnb Ki‡Z ej‡Z _v‡K|’ 

P.W. 340 deposed-  

‘eviv›`vq †`wL wewWAvi m`m¨iv `ievi nj †_‡K †ei n‡q Avm‡Z‡Q| 

65340 wmcvnx Rvnv½xi mn K‡qKRb‡K km ¿̄ Ae ’̄vq †`wL| Zviv mevB‡K wb‡P 
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Avm‡Z e‡j b‡Pr ¸wj Ki‡e ûgwK †`q| f‡q bx‡P †b‡g Avwm A‡bK‡K ¸wj 

Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi Avkivd Avjx, nvwej`vi mvnve DwÏb, bv‡qK 

iv¾vK BKivgyj Bmjvg, Bgvg nvmvb, bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx 

gvbœvb, wmcvnx Igi dviæK, bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 
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life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.200 Sepoy/77525 Abdullah Al 

Mamun. 

Trial court charged the Appellant under Sections 

302/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.401 Manik Miah 

 P.W.330 Minhaj-Um-Munira, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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Appellant and along with confessional statements of co-accused 

–  

Emran Chowdhury (C.S.A.34) 

Mohosin Ali (C.S.A. 386)  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.401 Lance Naik Md. Manik Miah deposed that on 

25.02.2009 he went to Darber. After commencement of Darber 

two Sepoys pointed arms. The officers detained one and the 

other ran away. There happened disorder and the BDR personnel 

began to leave Darber. He also left Darber and moved towards 

Barak. On the way, he came to see vehicles were taking out 

speedily from the Parade ground. Azim Patwary took away the 

vehicle of the commander. In the Barak some BDR personnel 

were abusing loudly and shouting ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see 74911 Shafiul, 

54793 Nasir, 67569 Bulbul, 74730 Faijulah, 74274 Ajaher, the 
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Appellant 77525 Sepoy Mamun, 54815 Jahangir, 67660 

Anowar and some others with arms and on firing. They were 

looking for army officers………………………………...  

In cross-examination on behalf of the Appellant, he 

admitted that he did not refer the number of vehicle. He denied 

the suggestion that as being tutored he referred the number of 

Sepoy. In the Barak he happened to meet with many persons. He 

took shelter in the Barak presuming it was safe. He denied the 

suggestion that he did not see the Appellant with arms and that 

he himself was a participant in the rebellion and that he deposed 

falsely. 

 P.W.330 Minhaj Um Muniram, Magistrate deposed that 

she recorded the confessional statement of the Appellant on 

14.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 368 and her 

signature 368/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that she recorded the statement of the Appellant in extra 

pages but there is no numbering in extra pages. The Appellant 
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was taken on remand for 5 days. The Appellant was aged 21 

years. She shared the chamber with other Magistrates.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.401 hailed from ‘D’ company. The Appellant 

hailed from ‘C’ company but of same Battalion. He denied the 

suggestion that he obtained the confession the Appellant under 

coercion.  

The confession of the Appellant Sepoy Abdullah Al 

Mamun(C.S.A.200), runs as under- 

“24/02/09 a¡¢l−M A¡¢j fÉ¡−l−X Awn ¢eCz 25/02/09 a¡¢l−M 

clh¡l q−m ¢e−u k¡u A¡j¡−cl−L A¡j¡−cl hÉ¡V¡¢mu¡e ®jSl q¡¢hmc¡l 

n¡q¡h¤¢Ÿez clh¡l Qm¡L¡m£e jq¡f¢lQ¡mL A¡j¡−cl p¡−b L¥nm ¢h¢eju 

(pwk¤š² f¡a¡-1) L−lez j§m A¡−m¡Qe¡ öl¦ q−m A¡¢j ®cM−a f¡C ®m¡LSe 

ph c¡y¢s−u ®N−Rz A¡¢j  g¡k¡l Hl në öe−a f¡Cz ph¡C clh¡l qm 

®b−L ®hl q−a öl¦ Ll−m A¡¢jJ ®hl q−u k¡Cz …¢ml n−ë A¡¢j Family 

Quarter H k¡C f¡m¡−el SeÉz ¢ia−l Y¤L−a e¡ ®f−l A¡¢j 3 am¡l 

¢p¢s−a h−p b¡¢Lz A¡e¤j¡¢eL 11.00V¡l ¢c−L ¢h−â¡q£l¡ H−p hm−a b¡−L 

¢ia−l k¡l¡ A¡−R e¡ ®hl q−m …¢m Ll−hz HLV¤ f−l A¡h¡l A¡−p Hhw 

…¢m Ll−a b¡−Lz f−l A¡¢j ®e−j A¡¢p Hhw °p¢eL m¡C−e k¡Ju¡l ®Qø¡ 
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L¢lz f¢bj−dÉ j¤−M¡nd¡l£ °p¢eL A¡j¡−L A¡VL¡u Hhw A¡¢j M¡¢m q¡−a 

¢Rm¡j h−m A¡j¡−L l¡C−gm Hl h¡V ¢c−u A¡O¡a L−lz A¡j¡−L h−m 

a¡s¡a¡¢s AÙ» ¢e−a, A¡h¡l M¡¢m q¡−a ®cM−m ®j−l ®gm−h h−mz a¡lfl 

A¡¢j ®L¡−a k¡C Hhw A¡aÈlr¡l SeÉ AÙ» ®eCz A¡S¡e ¢c−m ®S¡q−ll 

e¡j¡S f¢s jp¢S−cz  AÙ» ¢e−u l¡−a jp¢S−cl ®c¡am¡u b¡¢Lz f−ll ¢ce 

pL¡m 10.00 V¡u ®L¡−a AÙ» Sj¡ ¢cCz ®pM¡e ®a−L m¡C−e A¡¢pz a¡lfl 

®b−L A¡¢j m¡C−eC ¢Rm¡jz A¡¢j ®L¡e Fire L¢l e¡Cz ¢fmM¡e¡ aÉ¡N 

L¢l e¡Cz” 

The confessional statement of co-accused Emran 

Chowdhury (C.S.A.34) runs as under- 

‘Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 

jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 
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jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 

gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 
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Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwg| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 

e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 
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e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© iæ‡g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K †eiæ‡Z cvi‡Qb bv| wKQz ¶b ci m¨vi‡K 

†dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj Kvco evav 

K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci GKRb‡K wPb‡Z 

cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m Avgv‡`i wRÁvmv 

K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K ‡mLvb †_‡K †ei K‡i 

†`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i MvW©iæg †_‡K †ei n‡q 

Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 ivB‡dj e¨v‡Uwjqv‡bi 

w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi wmivR 

K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi n‡ji wfZ‡i A‡bK Awdmv‡ii 

jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ 

G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 

20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z 
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Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges †mLv‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi 

AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z 

A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j 

jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| 

my‡e`vi †gRi †Mvdivb gwj¬K wmI m¨vi‡K e‡j †h, Avcbv‡K 13 

ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv 

ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj 

e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK 

K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi ingvb‡K 13 

ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii 

WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL 

euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 13 ivB‡d‡ji mvg‡b 

iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi (mshy³ wbg©vb kvLv) 

wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi jvk Kuv‡a K‡i 13 

ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb †_‡K jvB‡b Avwm| 

jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Zv‡ni, nvwej`vi 

†gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm Gg wR nv‡Z 
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wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg A ¿̄ wb‡q 

wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv LvIqvi 

mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, wmcvnx 

Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: bv‡qK 

AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m Ae ’̄vb 

Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI mv‡n‡ei ivbvi 

wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, Avgv‡`i wmI 

mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi mwdK mn wmI 

†j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi Kwi, Ab¨vb¨iv 

jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx AvwRg cv‡Uvqvix 

g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj e¨v‡Uwjq‡b †diZ 

Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL w`evMZ iv‡Z wmcvnx 

mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, my‡e`vi †gRi 

†Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j wm I mv‡n‡ei 

¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q hvB| Zvici 

Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i wb‡q †KvqvU©vi 

Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 ivB‡dj 

e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 ivB‡dj 

e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 
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Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 

The confessional statement of co-accused Mohosin Ali 

(C.S.A.386) runs as under- 
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“Avwg  9/07/2006 Bs‡iRx mv‡j  we,wW, Avi  G †hvM  w`B| PÆMªv‡g 

†Uªwbs †k‡l we,wW, Avi m`i `ß‡i  Avgvi †cvwós  nq|  GLb n‡Z we,wW, 

Avi m`i `ß‡i  Kg©iZ  AvwQ|  25/02/2009 Bs‡iRx mKvj Abygvb 

†cŠ‡b bqUvi w`‡K `ievi  n‡j  hvB| `ievi n‡j  gvS  eivei  `w¶b 

cv‡k †d¬v‡i  ewm| GKRb we,wW, Avi m`m¨ wW,wR, mv‡n‡ei  e³Zvi 

gvS Lv‡b wW,wR, mv‡n‡ei  evg  w`‡Ki  `iRv w`‡q  A ¿̄ mn `ievi n‡j 

cÖ‡ek Ki‡j ‰n‰P  ïi“  n‡q hvq| A‡b‡Ki mv‡_  AvwgI `ievi 

nj†_‡K †ei n‡q †`Š‡o  Avgvi  24 e¨vUvwjq‡bi jvB‡b  P‡j hvB|  

Avwg BDwbd‡gi  kvU© cvwë‡q  K¨v‡gv ‡MwÄ c‡i bx‡P †b‡g G‡m †`wL  

A‡bK we,wW, Avi  A ¿̄ nv‡Z †`Šov‡`Šwo KiwQj| wmwo‡Z K‡qKRb  

A ¿̄avix ‰mwbK  Avgv‡K  A¯G  nv‡Z wb‡Z  e‡j|  ZLb  Avwg †m›Uªvj 

†KvqvU©vi  Mv‡W©  hvB  Ges B †Kv¤cvbxi †KvZ n‡Z GKwU  ivB‡dj  

wbB|  Zvici  24 e¨vUvwjq‡bi g¨vMwR‡b wM‡q  50 ivDÛ ¸wj  wbB| 

ivB‡d‡j ¸wj †jvW K‡i K‡qK ivDÛ duvKv  ¸wj Kwi|  Avwg  4 bs †M‡U  

hvIqvi c‡_  wmcvnx  gvndzR‡K cyKzi cv‡i  cvwK©i  Kiv  GKUv  mv`v 

Mvoxi  KuvP fvsM‡Z †`wL|  Avwg  H Mvoxi Uvqv‡i ỳBwU  ¸wj Kwi|  

Avgvi  24 e¨vUvwjq‡bi  wmcvnx   Ry‡qj I wmcvnx  Avj  gvgyb MvwowU‡Z  

AvMyb  awi‡q †`q|  mKvj Abygvb  10.00Uvi w`‡K wW,wR,  mv‡n‡ei  

evmvi w`‡K hvB| wW,wR  mv‡n‡ei  evmvq  Xy‡K  7/8 Rb ‰mwbK‡K †`wL|  

Zviv wW,wR  mv‡n‡ei evmv  fvsPyi KiwQj|  Avwg  wmwo w`‡q †`vZjvq  
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D‡V †Uwj‡dvb jvBb  wew”Qbœ K‡i  w`B| Avwg WªBs  i“‡gi  wUwf‡Z  

¸wj  Kwi| †Uwe‡ji  Wªqvi  Ly‡j GKwU †gvevBj †c‡q †fs‡M †dwj|  

nVvr K‡i  Avgvi  wc‡V  GKwU  ¸wj  jv‡M|  ZLb  Avwg wb‡R  2q  Zjv 

n‡Z  bx‡P †b‡g  Avwm|  HLv‡b  24 e¨vUvwjq‡bi  nvwej`vi  Rmxg‡K  

A ¿̄ mn †`L‡Z cvB|  Avwg  Avgvi A ¿̄ I  ¸wj  Zv‡K  w`B| iv¯—v w`‡q 

bxj i‡Oi wcKAvc hvIqvi mgq  MvwowU  _vgvB| WªvBfvi Mvox‡Z  K‡i  

Avgv‡K we,wW,Avi  nvmcvZv‡j †cŠ‡Q †`q| we,wW, Avi nvmcvZvj †_‡K  

Avgv‡K  nwj  d¨vwgwj  nvmcvZv‡j  wb‡q hvq| nwj d¨vwgwj  nvmcvZv‡j  

_vKve¯nvq  wU, wf, mvsevw`K‡`i mv‡_ K_v  ewj| GB  Avgvi 

Revbe›`x|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that prosecution cited only 

solitary witness P.W. 401 against the Appellant but his 

evidence is not so convincing, trustworthy to rely on. His 

identification is not proper. He named the Appellant as Sepoy 

Mamun, but in fact, he is Abdulla-Al Mamun. His reference of 

Regiment No. of the Appellant and as many as 9 (nine) others 

apparently appears tutored. His above evidence does not qualify 

to be based on under Section 134 of Evidence Act. The 

confession of the Appellant is exculpatory in nature. It is 
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neither true nor voluntary. Admittedly he was taken on remand 

for 5 (five) days as admitted by confession recording Magistrate 

and obviously the confession is a product of torture. He took up 

arms having threatened to his life. The testimony of P.W. 401 

finds no corroboration of his confession. Such confession can’t 

be treated as evidence. Confession of co-accused lends no 

support to the prosecution case and it bears no substance as 

well.  

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily. The Cr. 

Appeal filed on behalf of the Appellant deserves consideration.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 401 and the Appellant hailed from the same 24 

Battalion. He provides substantive evidence. He identified the 

Appellant with his Regiment No. So there is no doubt to his 

identification. He saw the Appellant with arms and on firing. 

His testimony finds corroboration to the confession of the 

Appellant. He was cross-examined on behalf of the Appellant 

but his testimony remains untainted, unassailed and 

unembellished. There is no legal bar in view of Section 134 of 

Evidence Act to rely upon him for the impugned conviction and 

sentence to the Appellant. Although the Appellant was taken on 

remand but no evidence appears that his confession was 

obtained under coercion. Confession recording Magistrate 
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(P.W.330) also certified his confession as voluntary. His 

confession being voluntary and true it can solely be based on 

for upholding the conviction and sentence to the Appellant. The 

confession of co-accused also find support to the prosecution 

evidence. The impugned order of conviction and sentenced 

being passed on proper appreciation of evidence on record it 

does not warrant any interference. In the premises, the Cr. 

Appeal filed on behalf of the Appellant be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Sepoy Abdullah Al 

Mamun(C.S.A.200) stated in his confessional statement- 

“ ph¡C clh¡l qm ®b−L ®hl q−a öl¦ Ll−m A¡¢jJ ®hl q−u k¡Cz 

…¢ml n−ë A¡¢j Family Quarter H k¡C f¡m¡−el SeÉz ¢ia−l Y¤L−a 

e¡ ®f−l A¡¢j 3 am¡l ¢p¢s−a h−p b¡¢Lz A¡e¤j¡¢eL 11.00V¡l ¢c−L 

¢h−â¡q£l¡ H−p hm−a b¡−L ¢ia−l k¡l¡ A¡−R e¡ ®hl q−m …¢m Ll−hz 

HLV¤ f−l A¡h¡l A¡−p Hhw …¢m Ll−a b¡−Lz f−l A¡¢j ®e−j A¡¢p Hhw 

°p¢eL m¡C−e k¡Ju¡l ®Qø¡ L¢lz f¢bj−dÉ j¤−M¡nd¡l£ °p¢eL A¡j¡−L 

A¡VL¡u Hhw A¡¢j M¡¢m q¡−a ¢Rm¡j h−m A¡j¡−L l¡C−gm Hl h¡V ¢c−u 

A¡O¡a L−lz A¡j¡−L h−m a¡s¡a¡¢s AÙ» ¢e−a, A¡h¡l M¡¢m q¡−a ®cM−m 

®j−l ®gm−h h−mz a¡lfl A¡¢j ®L¡−a k¡C Hhw A¡aÈlr¡l SeÉ AÙ» ®eCz 

A¡S¡e ¢c−m ®S¡q−ll e¡j¡S f¢s jp¢S−cz  AÙ» ¢e−u l¡−a jp¢S−cl 

®c¡am¡u b¡¢Lz f−ll ¢ce pL¡m 10.00 V¡u ®L¡−a AÙ» Sj¡ ¢cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Co-accused Emran Chowdhury (C.S.A.34) stated in his 

confessional statement- 

‘25/2/09 Bs ZvwiL w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, 

wmcvnx AvwRg cv‡Uvqvix, my‡e`vi †gRi †Mvdivb gwjøK mn wm I mvn‡ei 

evmvq hvB| mevB wg‡j wm I mv‡n‡ei ¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b 

†Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q hvB| Zvici Awdmvi †g‡m wM‡q †gRi 

gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i wb‡q †KvqvU©vi Mv‡W© ivwL| †KvqvU©vi Mv‡W©i 

mvg‡b Ae ’̄vb Kv‡j 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, 

gvQ Pzwii Aciv‡a 24 ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j 

Avwmd Zv‡K kvw Í̄ w`‡qwQj| †KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K 

†m e‡j †h, wm I n‡q gvQ Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb 

†Zvgvi Rxeb Avgvi nv‡Z| †j: K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| 

wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: K‡b©j Avwmd‡K gvd PvB‡Z e‡j| 

Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i Ges H †gvevB‡j †j: K‡b©j Avwmd 

wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: 
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K‡Y©j Avwmd‡K gviv nqwb| 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, 

wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvKmyg, wmcvnx Avj gvgyb, 

wmcvnx ingvb, wmcvnx Rvnv½xi, wmcvnx bwdDj, wmcvnx DËg eoyqv, 

wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv Awdmvi‡`i cwiev‡ii mv‡_ 

A‡mŠRb¨g~jK AvPib K‡i|” 

Co-accused Mohosin Ali (C.S.A.386) stated in his 

confessional statement- 

“A‡b‡Ki mv‡_  AvwgI `ievi nj†_‡K †ei n‡q †`Š‡o  Avgvi  24 

e¨vUvwjq‡bi jvB‡b  P‡j hvB|  Avwg BDwbd‡gi  kvU© cvwë‡q  K¨v‡gv 

‡MwÄ c‡i bx‡P †b‡g G‡m †`wL  A‡bK we,wW, Avi  A ¿̄ nv‡Z †`Šov‡`Šwo 

KiwQj| wmwo‡Z K‡qKRb  A ¿̄avix ‰mwbK  Avgv‡K  A¯G  nv‡Z wb‡Z  

e‡j|  ZLb  Avwg †m›Uªvj †KvqvU©vi  Mv‡W©  hvB  Ges B †Kv¤cvbxi †KvZ 

n‡Z GKwU  ivB‡dj  wbB|  Zvici  24 e¨vUvwjq‡bi g¨vMwR‡b wM‡q  

50 ivDÛ ¸wj  wbB| ivB‡d‡j ¸wj †jvW K‡i K‡qK ivDÛ duvKv  ¸wj 

Kwi|  Avwg  4 bs †M‡U  hvIqvi c‡_  wmcvnx  gvndzR‡K cyKzi cv‡i  

cvwK©i  Kiv  GKUv  mv`v Mvoxi  KuvP fvsM‡Z †`wL|  Avwg  H Mvoxi 

Uvqv‡i ỳBwU  ¸wj Kwi|  Avgvi  24 e¨vUvwjq‡bi  wmcvnx   Ry‡qj I 

wmcvnx  Avj  gvgyb MvwowU‡Z  AvMyb  awi‡q †`q|  ” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 
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of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 401 deposed-  

‘jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i A ¿̄ Qvov †KD _vK‡j ¸wj 

Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 

74911 kwdDj 54793 bvwQi, 67569 eyjeyj, 74730 dqRyjøvn, 74274 

AvRnvi, 77525 wmcvnx gvgyb, 54815 Rvnv½xi, 67660 Av‡bvqvi mn Av‡iv 

A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i †LvR Ki‡Z _v‡K|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.201 Sepoy /69638 Mukul Hossain.  

Trial court charged the Appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 
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imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.420 Liakat Ali 

 P.W.499 Anisur Rahman 

 P.W.550 Sahinur Parvin Joba 

 P.W.579 Md. Shahjahan and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.420 Md. Liakat Ali deposed that on 25.02.2009 he 

was on duty at Dairy Farm. He heard firing from the side of 

Darber at about 9.30 A.M. He observed the situation from a 

room of the farm and came to see many BDR personnel who 

moved towards Darber by making fire. Among them he could 

identify 61797 Rafiq, the Appellant 69638 Mukul, 30 Sabuj 
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Miah, 40289 Salam, 80298 Joydeb Chandra, 41613 Muksed Ali, 

45288 Saidur Rahman and 44186 Shahidul Islam.  

In cross-examination on behalf of the Appellant, he stated 

that Diary Farm was at the North-West corner of Peelkhana. The 

farm was about 300/350 yard away from Darber. Mukul hailed 

from Satkhira unit. He cannot say whether Mukul came to 

Peelkhana for receiving his prize. He denied the suggestion that 

he participated in the rebellion and that he did not know Mukul 

and that he deposed falsely. 

P.W. 499 Md. Anisur Rahman deposed that on 02.03.2009 

some blood stained  earth, blood stained carpate, two jeeps along 

with some other articles, in total 47 items were seized in his 

presence. He identified exhibit 898 and his signature exhibit 

898(1). On 04.03.2009 six items were seized from the residence 

of DDG. He identified the seizure list 899 and his signature 

exhibit 899 (1). On 08.03.2009 16 items were seized. He 

identified the seizer list exhibit 900 and his signature exhibit 900 

(1). On 07.03.2009 a vehicle was seized, exhibit 901 and his 

signature exhibit 901(1). On 05.03.2009 seven items were 

seized, exhibit 902 and his signature exhibit 902(1). On 
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05.03.2009 a window screen and broken glass were seized vide 

exhibit 903 and his signature exhibit 903(1). Seized alamats are 

available in the Court.  

In cross-examination on behalf of the Appellant, he 

denied the suggestion that no seizure list was prepared in his 

presence.  

P.W.550 Sahinur Parvin Joba deposed that Lt. Col. 

Saidul Islam (deceased) was her husband. Her husband joined 

in Peelkhana on 15.01.2008. On 25.02.2009 he came out from 

residence to join in Darbar Hall. At about 9.30 A.M. she was 

informed by Lance Naik Harun of disorder in Darbar Hall. She 

ranged her husband who informed her that he was O.K. and 

instructed her to be careful by closing the door. 44806 Habilder 

Salam informed her over mobile of firing. Driver Salam told 

her son that all army officers will be killed. The rebellions set 

fire in the residence of sector commander. Groups of rebellions 

entered into her residence by breaking door and called the army 

officers by filthy language. 10/12 BDR personnel entered into 

residence and took away her belongings. They pointed arms on 

her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ They told her 
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son that they have killed all officers. She was taken out from 

her residence at 4 P.M. on 28.02.2009. BDR personnel told to 

finish them. Later on, she identified Sepoy Ramjan, Sepoy 

Habibur, Sepoy Saurav (66999), the Appellant 69638 Sepoy 

Mukul Hossain, Sepoy Raju, Sepoy Palton Chakma, Sepoy 

Sahidullah, Sepoy Zakir Hossain, Sepoy Siddik Alam, Sepoy 

Atikur Rahman and Khorshed Alam with video-footage.  

In cross-examination on behalf of the Appellant, she 

denied the suggestion that she deposed before I.O. the regiment 

number of the Appellant as 67638 and that there was no video-

footage of the Appellant and that she deposed falsely. 

P.W.579 Md. Shahjahan deposed that on 28.03.2009 at 

about 10.45 he seized three items including two round bullets. 

He identified the seizure list exhibit 1106/1.  

 In cross-examination on behalf of the Appellant, he 

denied the suggestion that no material was seized in his 

presence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant came from 7 Battalion to receive 



 

 

4776 

award of D.G.  He denied the suggestion that the Appellant had 

no implication to the offence and that he deposed falsely.  

Mr. S.M. Shajahan being assisted by Mr. Md. Aminul 

Islam, the learned Advocate appearing on behalf of Appellant 

submits that admittedly P.W.420 was in a room of Dairy Farm 

which was as per his admission 300/350 yard away from 

Darbar and as such his identification of the Appellant together 

with six others to go towards Darbar by making firing appears 

unreliable, untrustworthy. More so, the appellant hailed from 7 

Battalion, Satkhira and as such he had no familiarity with 

Appellant and his reference of Regiment No. of the Appellant 

as well as other accused seems tutored and such evidence does 

not inspire any confidence. P.W. 499 is a seizure witness. His 

evidence does not bear any relevancy against the Appellant. It 

does not appear that anything was seized from the possession of 

the Appellant. The evidence of P.W. 550 also bears no 

substance. She claims to identify the Appellant from video-

footage but no footage was filed before the court. She admitted 

in her cross-examination ‘GLb wfwWI dz‡UR Av`vj‡Z bvB’ She 

further admitted ‘wcjLvbvq Kg©iZ Ae ’̄vq Avmvgx‡`i †`wL bvB’. Her 
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evidence appears to be embellished. She referred the Regiment 

No. of the Appellant but P.W.654 I.O admitted ‘161 Revbe›`x‡Z 

mv¶x Rev (P.W. 550) gyKz‡ji (Appellant) e¨vP bs e‡j bvB| P.W.579 

is the seizing officer. His testimony does not show any recovery 

from the Appellant. It bears no relevancy. Trial court did not 

take into consideration of his statement under section 342 of the 

Code of Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to has been 

vitiated the entire proceedings against him. 

Mr. S.M. Shajahan further submits that trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the evidence of P.W.420 bears substance. He is the eye 

witness to the occurrence. He saw the Appellant with arms and 

to move towards Darbar on firing. He identified the Appellant 

duly with his Regiment No. P.W.550 identified the Appellant 

with video-footage. She also identified the Appellant properly 

with his Regiment No. Both the witnesses were cross- 

examined but their evidence could not be shaken. The 

unshaken, unimpeachable testimony of above P.Ws. appears 

reliable and trustworthy.  
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The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the result, the Cr. 

Appeal filed on his behalf be dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 420 and 550 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

P.W. 420 deposed-  

‘9.30 wgt `ievi n‡ji w`‡K ¸wji kã cvB| dv‡g©i GKwU i“g †_‡K 

cwiw ’̄wZ †`L‡Z _vwK| A‡bK BDR m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji 

w`‡K †h‡Z †`wL| Zv‡`i g‡a¨ 61797 iwdK, 69638 gyKzj, 30 (AcvV¨) meyR 

wgqv, 40289 Qvjvg, 80298 Rq‡`e P› ª̀| 41613 gyK‡Qi Avjx 45288 

Qv‡q ỳi ingvb| 44186 knx ỳj Bmjvg‡K wPb‡Z cvwi|’ 

P.W. 550 deposed-  

‘wewfbœ `j G‡m Avgvi `iRv †f‡½ †mbv Kg©KZ©v‡`i MvjvMvwj K‡i| 

10/12 Rb Avgvi N‡i Xy‡K wRwbm cÎ me wb‡q hvq| †Rvicye©K Avgvi †eW i“‡g 

Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| Avgvi †Q‡j I‡`i 

nvZ a‡i e‡j gv Amy ’̈̄ | Iiv Avgvi †Q‡j‡K e‡j mevB‡K †kl Ki w`‡qwQ| 

Avgvi Lv‡Ui Dci 2Rb e‡m c‡o cv Zz‡j| GKRb ˆmwbK Avgvi †Q‡j‡K e‡j 

g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 3
1
2  Uvq GKRb ˆmwbK G‡m e‡j †KD †e‡P 

bvB| 26/02/09 mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q hvIqvi mgq A ¿̄ 
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ZvK K‡i Avgvi  w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  evmv †_‡K ‡ei 

K‡i Av‡b Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | wewWAvi m`m¨iv 

e‡j G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm 

wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 û‡mb, 

wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, 

wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  

Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.202 Sepoy /76254 Md. Zakir 

Hossain.  

Trial court charged the Appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.427 Tasnuva Maha 

 P.W.550 Sahinur Parvin Joba and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 A.M 

she tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 

with her roughly and threatened her. Later on, she rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. .............................................. She along with her 

children were taken into quarter guard. On the way she came to 

see ferocious appearance of BDR personnel. On her way to 

quarter quard Sepoy Masum, Rian, Rafiqul, Moshiur, Jabed, 
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Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan Chakma 

assaulted her and the members of her family. Sepoy Hasan, 

Ripon, Hussain, Javed, Raju were at quarterguard. Sepoy Jillur, 

Ziaul, Shawkat, the Appellant Zakir, Nur Hossain, Abu Sayed, 

Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, 

Cook Kowser, DAD Sayed Touhidul Alam all were in front of 

the quarterguard. They assaulted and called them by bad name. 

On 26.02.2009 at about 4.00 P.M. DAD Touhid told that they 

would be lined up and killed together. On 26.02.2009 at evening 

they were taken out from quarter guard.  

In cross-examination on behalf of the Appellant, she 

denied the suggestion that she did not depose before the I.O that 

the Appellant assaulted her on the road towards quarter guard. 

She can’t remember what she told before media. She admitted 

that she did not know the accused earlier and by seeing the 

footage she identified them. She further admitted that she did 

not file any footage. She denied the suggestion that she deposed 

falsely.  

P.W.550 Sahinur Parvin Joba deposed that Lt. Col. 

Saidul Islam (deceased) was her husband. Her husband joined 
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in Peelkhana on 15.01.2008. On 25.02.2009 her husband came 

out from residence to join in Darbar. At about 9.30 A.M. she 

was informed by Lance Naik Harun of disorder in Darbar Hall. 

She ranged her husband and informed her that he was O.K. and 

instructed her to be careful by closing the door. 44806 Habilder 

Salam informed her over mobile of firing. Driver Salam told 

her son that all army officers will be killed. The rebellions set 

fire in the residence of sector commander. Groups of rebellions 

entered into her residence by breaking door and called the army 

officers by filthy language. 10/12 BDR personnel entered into 

residence and took away her belongings. They pointed arms on 

her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ They told her 

son that they have killed all officers. She was taken out of her 

residence at 4 P.M. on 26.02.2009. BDR personnel told to 

finish them. Later on, she identified Sepoy Ramjan, Sepoy 

Habibur, Sepoy Saurav (66999), Sepoy Mukul, 69638 Hossain, 

Sepoy Raju, Sepoy Palton Chakma, Sepoy Sahidullah, the 

Appellant Sepoy Zakir Hossain, Sepoy Siddik Alam, Sepoy 

Atikur Rahman and Sepoy Khorshed Alam from video footage.  
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No cross-examination was made on behalf of the 

Appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

denied the suggestion that he implicated the Appellant without 

any proof against him.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimonies of P.Ws 427 

and 550 do not bear any substance and their evidence as to 

identifying the Appellant beyond judicial process with video-

footage is inadmissible in law and unacceptable. P.W 427 

clearly admitted in her cross-examination ‘Avwg ZLb Avmvgx‡`i bvg 

RvbZvg bv, c‡i dz‡UR †`‡L Avmvgx‡`i mbv³ Kwi| †Kvb wfwWI dz‡UR `vwLj 

Kwi bvB| P.W.550 similarly admitted in her deposition in chief 

‘wfwWI †`‡L I‡`i bvg mbv³ Kwi| Zv‡`i bvg .............................. wmcvnx 

RvwKi ................................ wmcvnx †Lvi‡k` Avjg‡`i wPb‡Z cvwi’ 

P.W.654 admitted in his cross-examination that no footage was 

seized. None of them refer the Battalion/Regiment No. of the 

Appellant. They did not disclose any culpability of the 

Appellant to any offence. P.W. 427 merely deposed that the 
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Appellant and other assaulted her and used her filthy language. 

P.W.550 also deposed of rough dealings with her and entering 

in to her residence forcibly. Trial court did not take into 

consideration of his statement under section 342 of the Code of 

Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to has been 

vitiated the entire proceedings against him. 

Mr. Md. Aminul Islam further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference. Consequently, 

the Cr. Appeal filed on behalf of the appellant be allowed.         

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 427 and 550 are eye witnesses to the 

occurrence having present in Peelkhana during the occurrence 

and facing the situation by themselves. Although they identified 

the appellant afterwards with footage and no footage appears on 

record but fact remains that different Medias recorded the 

footage of the occurrence and the photo of the BDR persons 

usually preserved in the office of BDR  Headquarter and as 

such their identification of the appellant and other accused 

bears substance and there is no scope to discard their evidence 

as eye witnesses to the occurrence.   
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other condemners 

/appellants /convicts / respondents joined in the unlawful 

assembly being aware of the facts that renders the assembly an 

unlawful assembly. They roamed pillar to pillar perusing their 

common object eliminating army officers from BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 427 and 550 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

P.W. 427 deposed-  
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‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

P.W. 550 deposed-  

‘ivwÎ 3
1
2  Uvq GKRb ˆmwbK G‡m e‡j †KD †e‡P bvB| 26/02/09 

mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q hvIqvi mgq A ¿̄ ZvK K‡i Avgvi  

w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  evmv †_‡K ‡ei K‡i Av‡b Avgv‡K  
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4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | wewWAvi m`m¨iv e‡j G‡`i I †kl K‡i 

†dj| wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb 

wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 û‡mb, wmcvnx ivRy, wmcvnx cëb 

PvKgv, wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx 

AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi| Giv  

gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 
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relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.203 Sepoy/64789 Md. Abdur 

Rahman.  

Trial court charged the Appellant under Sections 

302/411/382/34 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Habilder Sree Borjo Gopal 

 P.W.116 Lance Naik Md. Abdur Rahman 

 P.W.371 Abdur Rahim, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.18 Sree Brojo Gopal deposed that on 25.02.2009 at 

6.00 A.M. he appeared at Golf-ground. At about 9.30 he heard 

firing. With increasing of firing all sepoys stopped working and 

left the ground. He also took shelter in center guard room and 

remained there for 3/4 hours. After a while, peeping through 

window he came to see Sepoy Jafur Ali, the Appellant Sepoy 

Abdur Rahman, Sepoy Jahangir and many others to move 

towards officers quarter with arms and agitated mood. They all 

were of 24 Battalion. They damaged and torched the 

vehicles........................................................... 

 In cross-examination on behalf the Appellant, he stated 

that there were many officer quarters in BDR. He did not 

specify in which quarter the accused entered. Officer’s quarter 
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was 15/20 yard away from guard room. He denied the 

suggestion that it was 5/6 hundred yard away. He deposed 

before I.O. what goods they took away. He denied the 

suggestion that the Appellant was not present at the place of 

occurrence and that he did not see to set fire to anything and 

that he deposed falsely. He reiterated that he deposed what he 

had seen.  

P.W. 116 Lance Naik (54591) Abdur Rahman deposed 

that on 25.02.2009 he was on duty at Golf ground. At about 9.30 

he heard firing at gate No.5 and came to see people running to 

and fro. On the way to his residence when he reached near to 

quarter guard he found BDR personnel to move towards Darber 

with arms. He came back to his Barak. Among the BDR 

personnel who were moving with arms he could identify the 

Appellant Sepoy 64789 A. Rahman.  

In cross-examination on behalf of the Appellant, He 

denied the suggestion that gate No.3 was adjacent to Golf 

ground. He reiterated that gate Nos.1 and 5 were the nearest. He 

usually used gate No.1 and 5. He was the member of ‘D’ 

company. The members of the all the companies used to take 
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their meal together. He cannot say whether Abdur Rahman 

resided outside Peelkhana.  

 P.W.371 Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

12.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 766 and his 

signature 766/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 04.03.2009 and 

thereafter taken to RAB-2. The Appellant did not tell him of 

coercion. He sent him to jail at 5.00 P.M. He denied the 

suggestion that the Appellant did not make any confession and 

that he did not appraise the effect of confession to the Appellant 

and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 01.04.2009. He can’t 

say whether RAB took away the Appellant on 04.03.2009 and 
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kept him in their custody for 13 days.  The Appellant was taken 

on remand for 14 days at three times. 

The confession of the Appellant Sepoy  Abdur Rahman 

(C.S.A.203), runs as under- 

“ NUbvi ZvwiL 25†k †di“«qvix,2009 mvj| Avwg nvRvixevM GK 

evmvq fvov _vKZvg| Avwg 23/2/09 Bs Zvwi‡L I24/2/09 Bs Zvwi‡L 

BDR  Gi wfZ‡i evei MªvD‡Û UvUz †kvi wiqv‡m©j †`B| Avwg 24/2/09 

Bs Zvwi‡L ivZ 10 Uvi wiqv‡m©j †kl K‡i mvB‡Kj †hv‡M Avgvi evmvq 

P‡j hvB|  Avwg †h‡q ïBqv cwo| †evinvb mv‡ne Avgv‡`i‡K e‡jb †h, 

25/2/09 Bs Zvwi‡L †Zvgiv mevB mÜ¨vq 6 Uvq P‡j  Avm‡e  †Rvqvb‡`i 

dvBbvj c«̈ vKwUm  n‡e| Avwg 25/2/09 Bs Zvwi‡L m'vj 9.45 NwUKvq 

BDR Gi wfZ‡i †Mvjv¸wj kã  ïb‡Z cvB| Avwg  welvwU confirm 

nIqvi Rb¨ wmcvnx Rvnv½xi‡K  Avgvi evmv †_‡K †dvb †`B| †m Avgv‡K 

e‡j, ingvb fvB | BDR Gi wfZ‡i `ievi n‡j cªPÛ †Mvj¸wj n‡”Q| 

Avwg fvwMqv P‡j G‡mwQ|  †m Avgv‡K e‡j †h, Avwg 5bs †M‡Ui evwn‡i  

A ’̄vb Kwi‡Q| Avwg Ae ’̄v Rvbvi Rb¨ evmv †_‡K jyw½ I †MwÄ c‡i ‡ei 

nB| Avwg wfZi †_‡K gvBwKs Gi kã ïb‡Z cvB| gvBwKs  n‡”Q †h, 

hviv evwn‡i Av‡Q Zviv wfZ‡i cª‡ek K‡iv | Avwg  U¨vbvwii cvk w`qv 

Iqvj UcwK‡q  BDR Gi wfZ‡i XzwK| Avwg (AcvV¨) cvk w`‡q †nu‡U 

‡nu‡U m`i ivB‡dj jvB‡b hvB| Avwg  LvwK c¨v›U, LvwK †MwÄ I  wcwU my-
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cwi| Avwg 24  ivB‡dj  e¨vUvwjq‡b hvB| Avwg gvBwKs ïb‡Z cvB †h, 

hviv A ¿̄ jI bvB, Zviv wb‡R‡`i wbivcZvi Rb¨ ZvovZvwo A ¿̄ jI| 

nvwej`vi kvnveywÏb gyL w`‡q Gme K_v e‡j| gvBwKs nq| Avwg †mLvb 

†_‡K mivmwi (†KvZ)  ‡KvqvUvi Mv‡W© hvB| Avwg †`wL †Kv‡Z `iRv 

Rvbvjv  me fv½v| †Kvb wKQy bvB| mewKQy ZQbQ Ae ’̄vq Av‡Q| Avwg  

ZLb †KvqvUvi Mv‡W©i  mvg‡b hvB| Avwg 11.45  NwUKvq †`wL bv‡hK 

my‡e`vi knx` †KvqvUvi  Mv‡W©i mvg‡b A ¿̄ Qvov ‡Pqv‡i emv| Avwg Av‡iv 

†`L‡Z cvB †h, gy‡Lvkciv A ¿̄avix wKQy †jvK gwnjv‡`i‡K †KvqvUvi 

Mv‡W©i 2wU c‡_ emvBqv †i‡L‡Q| bv‡qK my‡e`vi knx`  Avgv‡K e‡j †h, 

ZyB 4/5 Rb‡K cvwb G‡b ‡`, gwnjviv cvwb cvb Ki‡e| Avwg  D³ 

knx‡`i Kv‡Q 4/5 Rb‡K cvwb G‡b †`B|  weKvj 4 NwUKvq gvBwKs 

K‡i‡Q hvi hvi †g‡m Lvbv n‡q‡Q Zviv Lvevi †L‡q bvI| Avwg bv‡qK 

my‡e`vi  ‡Mvdivb, wmcvnx Zvcm, wmcvnx Ry‡qj, wmcvnx †g‡n`x, wmcvnx 

(AcvV¨) †K †`wL ‡Uwe‡ji Ic‡i Ab‡K A ¿̄ †i‡L Lvevi  Lv‡”Q| Avwg I 

wmcvnx Rvnv½xi 2wU  iW wbB| Avwg I  wmcvnx Rvnv½xi DRjv wewìs G 

hvB| Avgiv †`wL †`wL bxP Zjvq me `iRv Rvbvjv fvsMv| AvwgI 

Rvnv½xi ‡`vZvjvi c~e© cv‡k hvB| Avgvi 2 R‡b Avjgvwi Lywj I GKwU 

†KŠUv‡Z m¦Y© †`L‡Z cvB | Avgiv  2R‡b ¯̂Y© wbB   Avgvi c‡i 3q 

Zvjvi c~e© cv‡k¡&©  DwV|  Avgiv 2wU Avjgvwi †`L‡Z cvB| Avgiv GKwU 

Avjgvix  Ly‡j  UvKvi ev‡Ûj †`L‡Z cvB | †mLv‡b  mv‡o Pvi j¶ UvKv  
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cvB| Avwg 2 evwÛj (3j¶) UvKv wbB| evKx UvKv RvnvsMxi †bq| Avgiv 

UvKv  I ¯̂Y© Pzwi K‡i evei  MªvD‡Û P‡j Avwm| NUbvi w`b  dR‡ii 

AvRv‡bi AvM ch©š— Avgiv 2Rb evei MªvD‡Û QvDwb‡Z  _vwK| Avwg 

†dvb  K‡i Avgvi wcZv‡K Avm‡Z ewj| Avwg U¨vbvwii †gv‡o cªPxi 

UcwK‡q 26/2/09 Bs  ZvwiL mKvj 7 Uvq Avwg nvRvixevM evmvq hvB| 

Avwg evmvq wM‡q ewj‡ki Kfvi  Ly‡j Zzjvi wfZ‡i  UvKv I ¯̂Y©vjsKvi 

¸wj ivwL|  Avwg e¨v‡Mi wfZ‡i D³ evwjkwU XywK‡q Zvi Dc‡i GKwU 

K¤̂j Zvi Dc‡i GKwU  RvqbvgvR XzKvB| wmcvnx Rvnv½xi mKvj 10 Uvq 

UvKv I ¯̂Y© wb‡q  Avgvi evmvq  Av‡m| Avgvi gv‡ZvB  †m Abi“c 

GKwU c¨v‡KU K‡i| mKvj 11 Uvq Avgvi wcZv Av‡m Ges Zv‡K e¨vMwU 

w`qv ewj  Avcwb e¨vMwU  wb‡q evwo‡Z †cŠ‡Q fvj GKwU RvqMvq  gvwUi b 

x‡P cyu‡Z ivL‡eb| Avwg Avgvi wcZv‡K  †ewo euv‡a GwM‡q w`‡q Avwm|  

Rvnv½xi Zvi gvI gvgv‡K Avgvi evmvq (nvRvixevM gmwR‡`i Kv‡Q) 

Avmvi Rb¨ †dvb  K‡i | ivZ 8 Uvq Rvnv½xi Zvi gv I gvgv‡K   

nvRvixevM gmwR‡`i mvg‡b †_‡K Avgvi evmvq wb‡q Av‡m ciw`b mKv‡j 

Rvnv½xi Zvi e¨vMwU mn Zvi gv I gvgv‡K †ewo evu‡a MveZjxi D‡Ï‡k¨ 

GwM‡q w`‡q Av‡m| Avwg I Rvnv½xi Avgvi evmvq 2 w`b  _vwK| 3/3/09 

Zvwi‡L Avgiv Join Kwi| 4-3-09 Bs Zvwi‡L RAB  Avgv‡`i †MªdZvi 

K‡i| GB  Avvi Revbew›`| ” 
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Mr. Md. Sonowar Hossain, the learned Advocate 

appearing on behalf of Appellant submits that the testimony of 

P.W.18 appears unreliable and unacceptable. Admittedly he 

was at Golf-ground and having heard of firing he took shelter in 

central guard room and remained there for about 3/ 4 hours and 

therefrom he came to see the Appellant and others to move 

towards Darbar with arms. His identification of the Appellant 

from central guard room peeping through window seems 

impracticable and unreliable. Similarly, P.W.116 was also at 

Golf-ground and having heard of firing he moved towards his 

residence and on the way when he reached near to quarter guard 

he came to see the Appellant and others to move towards 

Darbar. He identified the Appellant as well as other rebellions 

15 in number with their regiment No. In the prevailing horrific 

situation his identification of so many rebellions with their 

Regiment No. appears unusual, unnatural and tutored. Such 

evidence cannot be relied on. The confession of the Appellant is 

exculpatory, it is merely a statement. Admittedly, the Appellant 

was taken on remand for 14 days and it is obvious that his 

confession was obtained under coercion and it bears no 
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evidentiary value. Trial court having failed to assess and weigh 

the evidence on record erroneously found him guilty of the 

offences and sentenced him arbitrarily and it warrants due 

interference.          

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the Appellant and both the P.Ws.18 and 116 hailed from 24 

Battalion. More so, P.W. 116 identified the Appellant with his 

Regiment No. Both the P.Ws. 18 and 116 are eye witnesses to 

the occurrence and they saw the Appellant with arms. P.W. 18 

saw the Appellant with arms and also to move towards officer’s 

quarter. P.W. 116 also saw the Appellant with arms and moved 

towards Darbar with agitated mood in the figure of a rebellion 

to attain the common intention/ common object of BDR 

personnel in uprooting the army officers from BDR and 

consequently caused death of 74 persons including 57 army 

officers. The evidence of prosecution witnesses appears 

corroborative, consistent and thus reliable, trustworthy. The 

confession of the Appellant is corroborative to his activities as 

active participant to the rebellion. By the testimony of P.Ws. 

652 and 653 it appears that some looted goods were recovered 

from the possession of the father of the Appellant (C.S.229) 

who was also convicted and sentenced. The confession of the 

father of the Appellant (C.S.229) also of corroborates his 

confession as of taking away belongings of army officers. The 
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looted articles were duly identified by P.W.72. Trial court 

considering the evidence on record and on its proper 

appreciation righty held him guilty of the offence and sentenced 

him accordingly and it does warrant any interference.  In above 

premises, the Cr. Appeal filed on behalf of the Appellant is 

liable to be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Abdur Rahman (C.S.A.203) 

stated in his confessional statement- 

“ Avwg  U¨vbvwii cvk w`qv Iqvj UcwK‡q  BDR Gi wfZ‡i XzwK| Avwg 

(AcvV¨) cvk w`‡q †nu‡U ‡nu‡U m`i ivB‡dj jvB‡b hvB| Avwg  LvwK 

c¨v›U, LvwK †MwÄ I  wcwU my-cwi| Avwg 24  ivB‡dj  e¨vUvwjq‡b hvB| 

Avwg gvBwKs ïb‡Z cvB †h, hviv A ¿̄ jI bvB, Zviv wb‡R‡`i wbivcZvi 

Rb¨ ZvovZvwo A ¿̄ jI| nvwej`vi kvnveywÏb gyL w`‡q Gme K_v e‡j| 

gvBwKs nq| Avwg †mLvb †_‡K mivmwi (†KvZ)  ‡KvqvUvi Mv‡W© hvB| 

Avwg †`wL †Kv‡Z `iRv Rvbvjv  me fv½v| †Kvb wKQy bvB| mewKQy ZQbQ 

Ae ’̄vq Av‡Q| Avwg  ZLb †KvqvUvi Mv‡W©i  mvg‡b hvB| Avwg 11.45  

NwUKvq †`wL bv‡hK my‡e`vi knx` †KvqvUvi  Mv‡W©i mvg‡b A ¿̄ Qvov 

‡Pqv‡i emv| .................................Avwg I wmcvnx Rvnv½xi 2wU  iW 

wbB| Avwg I  wmcvnx Rvnv½xi DRjv wewìs G hvB| Avgiv †`wL †`wL 

bxP Zjvq me `iRv Rvbvjv fvsMv| AvwgI Rvnv½xi ‡`vZvjvi c~e© cv‡k 

hvB| Avgvi 2 R‡b Avjgvwi Lywj I GKwU †KŠUv‡Z m¦Y© †`L‡Z cvB | 

Avgiv  2R‡b ¯̂Y© wbB   Avgvi c‡i 3q Zvjvi c~e© cv‡k¡&©  DwV|  Avgiv 

2wU Avjgvwi †`L‡Z cvB| Avgiv GKwU Avjgvix  Ly‡j  UvKvi ev‡Ûj 

†`L‡Z cvB | †mLv‡b  mv‡o Pvi j¶ UvKv  cvB| Avwg 2 evwÛj (3j¶) 

UvKv wbB| evKx UvKv RvnvsMxi †bq| Avgiv UvKv  I ¯̂Y© Pzwi K‡i evei  

MªvD‡Û P‡j Avwm| NUbvi w`b  dR‡ii AvRv‡bi AvM ch©š— Avgiv 2Rb 
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evei MªvD‡Û QvDwb‡Z  _vwK| Avwg †dvb  K‡i Avgvi wcZv‡K Avm‡Z 

ewj| Avwg U¨vbvwii †gv‡o cªPxi UcwK‡q 26/2/09 Bs  ZvwiL mKvj 7 

Uvq Avwg nvRvixevM evmvq hvB| Avwg evmvq wM‡q ewj‡ki Kfvi  Ly‡j 

Zzjvi wfZ‡i  UvKv I ¯̂Y©vjsKvi ¸wj ivwL|  Avwg e¨v‡Mi wfZ‡i D³ 

evwjkwU XywK‡q Zvi Dc‡i GKwU K¤̂j Zvi Dc‡i GKwU  RvqbvgvR 

XzKvB| wmcvnx Rvnv½xi mKvj 10 Uvq UvKv I ¯̂Y© wb‡q  Avgvi evmvq  

Av‡m| Avgvi gv‡ZvB  †m Abi“c GKwU c¨v‡KU K‡i| mKvj 11 Uvq 

Avgvi wcZv Av‡m Ges Zv‡K e¨vMwU w`qv ewj  Avcwb e¨vMwU  wb‡q 

evwo‡Z †cŠ‡Q fvj GKwU RvqMvq  gvwUi b x‡P cyu‡Z ivL‡eb| Avwg 

Avgvi wcZv‡K  †ewo euv‡a GwM‡q w`‡q Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 18 and 116 provide 

direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 18 deposed-  

‘AvwgI cÖvY evuPv‡bvi Rb¨ †K› ª̀xq MvW©i“‡gi wfZ‡i Ae ’̄vb Kwi 3/4 

N›Uv| wKQy mgq ci MvW©i“‡gi Rvbvjv w`‡q evB‡i ZvwK‡q †`L‡Z cvwi 24 

e¨vUvwjq‡bi wmcvnx Rdzi Avjx, wmcvnx Avt ingvb, wmcvnx Rvnv½xi mn A‡b‡K 

mk ¿̄ Ae ’̄vq D‡ËwRZfv‡e Awdmvi †KvqvU©v‡ii w`‡K hvq| †mLv‡b Zvi Mvox 

fvsPzi I Mvox‡Z Av¸b jvMvq| wKQy¶Y ci Zviv Awdmvi †KvqvU©vi nB‡Z 

gvjvgvj wb‡q H iv¯—v w`‡q wd‡i hvq|’ 

P.W. 116 deposed-  

‘Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi †gRi 

†Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 nvwej`vi 

RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 60658 

wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 

wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx 

kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL| 68696 wmcvnx 
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kvgxg‡K A ¿̄ wb‡q G‡m ¸wj Qyo‡Z _vK‡j Avwg f‡q evmvq hvIqvi †Póv Kwi| 

wKš‘ evmvq †h‡Z bv †c‡i JCO †KvqvU©v‡i AvZ¥‡Mvcb Kwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.204 Sepoy/59243 Md. Amzad 

Hossain.  

Trial court charged the Appellant under Sections 

302/34/382/401 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.427 Tasnuva Maha 

 P.W.513 Sahinur Bari and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 she 

tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 

with her roughly and threatened her. Later on, she rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. BDR personnel broke down the door of her room and 

entered into the room. She could identify Sepoy Atik, Zia, 

Habibur, the Appellant Amzad, Rajibul, Ramjan, Shawkat, 

Signalman Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Mamun, Sepoy Rion. They assaulted her with rifle and 

destroyed her belongings of the room. Lnk. Ekramul took her out 

from the room at the point of Rifle and made firing that ran by 

the side of her neck.  
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In cross-examination on behalf of the Appellant, she 

stated that I.O read over statement to her. She denied the 

suggestion that she did not depose before the I.O. that there was 

mass killing. She denied the suggestion that she did not depose 

before the I.O. that Sepoy Hatil, Zia, Habibur,  the Appellant 

Amjad, Rajibul, Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. 

Ekramul, Sepoy Al-Masud, Rion entered into her room and that 

they destroyed her belongings. Some wives of the Army officers 

were there in quarter guard. She cannot say what she told before 

the Media. She had talk with reporter Rimi Amin. At that time 

she did not know the name of the accused. Later on, she 

identified them seeing their picture in the footage. She did not 

submit any video footage. She denied the suggestion that she did 

not identify the accused from video footage and that she deposed 

falsely.  

P.W.513 Md. Shahinur Bari deposed that on 02.03.2009 

he had his posting in CID, Tejgaon. Under request of 

investigation officer Kahar Akanda, he seized four items 

including an uniform of BDR vide seizure list exhibit 933. He 
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indented his signature in the seizure list as 

933/1.................................................. 

........................................................................................   

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was not present at the time of seizing. 

The seized articles were recovered from the residence. The 

residence was under the control of army. He denied the 

suggestion that nothing was seized in his presence.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant  was taken on remand for 5 days. He 

denied the suggestion that the confession of the Appellant was 

obtained under coercion.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that in fact, the prosecution 

evidence as referred above does not bear any substance. The 

testimony of P.W.513 bears no relevancy against the Appellant. 

From his testimony it does not appear that anything was 

recovered from the possession of the Appellant. Similarly, the 

testimony of P.W.427 as to identifying the Appellant from 
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video-footage also does not bear any substance since such 

identification beyond judicial process is inadmissible in law and 

thus unacceptable. P.W.654 admitted in his cross-examination 

that no such video-footage was sized. Although the Appellant 

was taken on remand but no confession could be obtained. Trial 

court did not take into consideration of his statement under 

section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and the basis of his 

conviction appears to vitiate the entire proceedings against him. 

Mr. Md. Aminul Islam further submits that it is a case of 

no evidence and the trial court having failed to assess and 

weigh the evidence on record erroneously found him guilty of 

the offences and sentenced him arbitrarily and it warrants 

necessary interference. Consequently, the Cr. Appeal filed on 

his behalf of the appellant be allowed.      

   Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 427 is an eye witness to the occurrence having 

present in Peelkhana during the occurrence and facing the 

situation by herself. Although she identified the appellant 

afterwards with footage and no footage appears on record but 

fact remains that different Medias recorded the footage of the 

occurrence and the photo of the BDR persons usually preserved 

in the office of BDR Headquarter and as such her identification 

of the appellant and other accused bears substance and there is 

no scope to discard her evidence as eye witnesses to the 
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occurrence. P.W 513 recovered a uniform of BDR from the 

residence of the Appellant gvaex 2/we and it bears substance.   

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence on record rightly 

found him guilty of the offence and sentenced him accordingly 

it does not warrant any interference. In the result, the Cr. 

Appeal filed on behalf of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 427 provides direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  
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†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 
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Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.205 Lance Naik /53354 Md. 

Moniruzzaman.  

Trial court charged the Appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.254 Mahtab Ali 

 P.W.572 Sajedur Rahman 

 P.W.335 Dilara Alo Chondona, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.254 Naik Badak Mahatab Ali deposed that on 

25.02.2009 he attended Darber with band dress. D.G. came into 

Darber at 9.A.M. At about 9.30 there raised a hue and cry in 

Darber. He left Darber and came to his Line. He heard firing 

from Line. He also came to know that army officers have been 

killed in Darber. He came to see 6362 Naik Subedar Sanat 

Kumar, the Appellant 53354 Lance Naik Moniruzzaman, 

57382 Sepoy Mijanur, 70780 Sohel Rana, 68277 Sepoy 

Aminar, 44806 Habilder Chalak Salam, 46091 Habilder 

Mijanur, 55522 Sepoy Habibur, 55735 Sepoy Mashiur and 

55963 Sepoy Zakir to run with arms and to make firing. 

In cross-examination behalf of the Appellant, he stated 

that he retired on 18.08.2009. Badaks’ had no independent 

Battalion. They were always attached with Sadar Battalion. He 

did not happen to meet with any officer on his way from Darbar 

to Line. He reached in Line at about 10.00 A.M. They were six 
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in number. Before going to Line they all were together. Other 

badaks were Azim, Jagadis, Sanjib, Harun and Selim. He did 

not see them in Line. He denied the suggestion that he did not 

go to Line on that day and that he did not see the Appellant and 

that he deposed falsely.  

P.W.572 Sajedur Rahman is a seizure witness. He seized 

vide different seizure lists but it finds no relevancy against the 

Appellant.  

 P.W.335 Dilara Alo Chondona, Magistrate deposed that 

she recorded the confessional statement of the Appellant on 

05.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 457 and her 

signature 457/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that the Appellant was arrested on 31.10.2009 and placed 

before her on 05.11.2009 from CID. She denied the suggestion 

that she did not appraise column 5 to the Appellant and that she 

did not follow the provisions of law in recording the statement 
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and that she recorded the statement of the Appellant in presence 

of the police.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he arrested the Appellant on 31.10.2009 and took 

remand for 3 days. On arrest the Appellant was taken in CID 

Headquarter. P.W.254 deposed before him that coming out 

from Darbar he straightly went to his Line and remained there 

till 26.02.2009. He denied the suggestion that P.W.254 did not 

see the Appellant while he remained in Line and that he 

obtained the confession of the Appellant under coercion and 

that he implicated the Appellant falsely without proper 

investigation.  

The confession of the Appellant Lance Naik Md. 

Moniruzzaman (C.S.A.205), runs as under- 

“Avwg 15/12/88 mv‡j BDR  G ˆmwbK c‡` ‡hvM †`B| cÖwk¶Y †k‡l 

wewfbœ RvqMvq PvKzix Kivi ci 26/9/04 Bs Zvwi‡L 44 ivB‡dj 

e¨vUvwjq‡b m`i `ß‡i †hvM`vb Kwi| Avwg Avgvi cwievieM© mn bvd 

wewìs 27 - G Gi PZz_© Zjvq cwðg cv‡k wQjvg| Avwg cÖkvmwbK KvR 

KiZvg| 24 ZvwiL cÖavbgwš¿i AvMgb Dcj‡¶¨ Awdm PË¡i cwi¯‹vi 
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Kwi| 25/2/09 Bs ZvwiL mKvj †ejv †K› ª̀xq my‡e`vi †gR‡ii Awd‡m 

G‡m cwi¯‹vi cwi”Qbœ Kwi| 7 Uvi w`‡K evmvq hvB| 8.10 wgwb‡Ui w`‡K 

(Abygvb) uniform c‡i Awd‡m Avwm| Avgiv 4/5 Rb ˆmwbK Awdm 

†_‡K 8.25 wgwb‡Ui w`‡K `ievi n‡j hvB| 9.00 Uvi w`‡K DG g‡nv`q 

Av‡mb| 20 wgwbU `ievi Pjvi ci DG mvB‡Wi evg cvk n‡Z ˆn ˆP 

ïwb| Avgiv mevB ùvo nB| ¸wji kã ïwb| evg mvB‡Wi `iRv w`‡q †ei 

n‡q †`Š‡o evmvq P‡j Avwm| N›UvLv‡bK c‡i Avgvi evmvi `iRvi Kov 

bv‡i| Avwg `iRv Lyj‡Z eva¨ nB| Avgv‡K A ¿̄ †bqvi Rb¨ eva¨ K‡i| 

Avwg †Kv‡Z wM‡q PvBwbR ivB‡dj I 50 ivDÛ ¸wj wb‡q Avwm| Avgvi 

evmvq Ae ’̄vb Kwi| evmvi eviv›`vq Avwm ciw`b A_©vr 26/2/09 Bs 

ZvwiL 1 NwUKvi w`‡K 2 ivDÛ ¸wj Quywo| A ¿̄ evmvq †i‡L Avwg we‡Kj 

†ejv †iKW© DBs Gi cv‡k cyKz‡ii cv‡ki Iqvj UcwK‡q Avgvi PvPvi 

evmvq †gv:cy‡i hvB| Avgvi cwievi‡K Avwg H w`b mKvj †ejvq evwo‡Z 

cvwV‡qwQjvg| GB Avgvi e³e¨| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of prosecution 

witnesses as referred above does not bear any substance. P.W. 

572 is a seizure witness. His evidence is irrelevant in respect of 

the instant Appellant. More so, he did not identify any material 

that was seized and recovered. P.W. 254 although appears as an 
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eye witness and claims to see the Appellant with arms and to 

make firing but he did not specify wherefrom he saw the 

Appellant and others. He attended Darbar and at the outset of 

the occurrence came to Line at 10.00 A.M as he admitted in 

cross-examination-‘m¡C−e ®f±¢R Ae¤j¡e 10V¡u’. P.W.654, the 

investigation officer admitted in his cross-examination that 

P.W. 254 deposed before him that he went to Line straightly 

and remained thereat till 26.02.2009.  He did not specify when 

and where he saw the Appellant and other rebellions. His above 

evidence appears vague, unspecified and thus unreliable and 

unacceptable. His reference of Regiment No. of as many as 

10(ten) rebellions including the Appellant apparently appears 

tutored. Admittedly, the Appellant was taken on remand for 

3(three) days and it is apparent that this confession was 

obtained on coercion. The confession recording Magistrate 

(P.W.335) also did not certify to its voluntariness as she 

certified in column 8-‘Bp¡j£l nl£−l ®L¡e BO¡−al ¢Qq² e¡Cz p¤Øq h−m 

fËa£uj¡e qu’ and in column 9-‘®pµR¡u p£L¡−l¡¢J² ¢cu¡−R’. Furthermore 

it finds no corroboration by any witness. The confession of the 

Appellant is neither voluntary nor true and it can’t be 
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considered as evidence against the Appellant. Trial court did 

not take into consideration of his statement under section 342 of 

the Code of Criminal Procedure and the Appellant has been 

highly prejudiced and the basis of his conviction appears to 

vitiated the entire proceedings against him. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.W. 254 is any eye witness to the occurrence. He saw 

the Appellant along with others with arms and to make firing. 

He identified him properly with his Regiment No. In cross-

examination on behalf of C.S.A. 153 Habibur Rahman he stated 

that he saw the Appellant and others in front of the Line. His 

evidence bears substance. P.W.572 is the seizing officer of 

Rifle and three other items from the bed room of the Appellant. 

The Appellant admitted in his confessional statement that he 

used to live at Naf building-7-G and he left Peelkhana keeping 

arms in his residence. He further admitted recovery of some 

articles from his residence in his statement under Section 342 of 

the Code of Criminal Procedure. His confession is inculpatory 

in nature and it finds corroboration by the evidence of P.Ws. No 

evidence appears that his confession was obtained under 



 

 

4840 

coercion. The confession recording Magistrate also certified his 

confession as voluntary. Prosecution succeeded to prove the 

charges against the Appellant by the credible and reliable 

evidence adduced by P.Ws together with inculpatory confession 

of the Appellant.   

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the result, the Cr. 

Appeal filed on behalf of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Moniruzzaman 

stated in his confessional statement– 

‘9.00 Uvi w`‡K DG g‡nv`q Av‡mb| 20 wgwbU `ievi Pjvi ci DG 

mvB‡Wi evg cvk n‡Z ˆn ˆP ïwb| Avgiv mevB ùvo nB| ¸wji kã ïwb| evg 

mvB‡Wi `iRv w`‡q †ei n‡q †`Š‡o evmvq P‡j Avwm| N›UvLv‡bK c‡i Avgvi 

evmvi `iRvi Kov bv‡i| Avwg `iRv Lyj‡Z eva¨ nB| Avgv‡K A ¿̄ †bqvi Rb¨ 

eva¨ K‡i| Avwg †Kv‡Z wM‡q PvBwbR ivB‡dj I 50 ivDÛ ¸wj wb‡q Avwm| 

Avgvi evmvq Ae ’̄vb Kwi| evmvi eviv›`vq Avwm ciw`b A_©vr 26/2/09 Bs 

ZvwiL 1 NwUKvi w`‡K 2 ivDÛ ¸wj Quywo|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 254 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 254 provides direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 254 deposed-  

‘9 Uvq DG  `iev‡i Av‡mb, Abygvb 9-30 wgt `ievi n‡j ˆn ‰P ïi“ 

nq| `ievi †_‡K †ei n‡q m`i jvB‡b P‡j hvB| jvB‡b ¸jv¸wj ïwb| ïb‡Z 

cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK my‡e`vi mbr 

Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx wgRvbyi, 70780 

†mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 nvwej`vi PvjK Qvjvg, 46091 

nvwej`vi wgRvbyi, 55522 wmcvnx nvweeyi, 55735 wmcvnx gwkDi, 55963 

wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq †`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.206 Sepoy/76807 Rabiul Islam. 

Trial court charged the Appellant under Sections 

302/382/411/34 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.170 A. Rahman 

 P.W.174 Md. Kamrul Islam 

 P.W.554 Major Md. Alom 

 P.W.358 Mominul Hasan, Magistrate 

 P.W.654 Abdul Kahar Akanda, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Md. Al-Amin (C.S. A.144) 

At the time of hearing prosecution added the evidence of 

following witness for consideration- 

P.W.69 Maj. Md. Tariquzzaman. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W. 69 Maj. Md. Tariquzzaman deposed that on 

25.02.2009 he attended Darbar. Two armed Sepoys entered into 

Darbar. Sepoy Moyeen was disarmed and Sepoy Kazal ran 
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away. There happened firing in outside. BDR personnel left 

Darbar. He along with officers tried to bring them back in 

Darbar but failed. He came out from Darbar and on way to his 

residence he came to see a group of 20/25 armed BDR 

personnel on the road and among them he could identify the 

Appellant 76807 Rabiul Islam along with Sepoy Shariful, 

Sepoy Shah Alam and Sepoy Lablu Gazi………………… 

 In cross-examination on behalf of the Appellant, he 

stated that he and the Sepoys all were with uniform. They all 

were running. They did not happen to meet face to face. He 

denied the suggestion that he could not identify the Appellant. 

P.W.174 Md. Kamrul Islam deposed that on 25.02.2009 at 

about 6.30 A.M. he attainted at RSB field. After call in he went 

to ‘f¡Nm¡ ¢Sj M¡e¡’ and opened the store and remained there. At 

9.30 A.M. he found people to run hither and thither and he came 

to know from them that there happened firing in Darber. After a 

while, he heard consistent firing at different points. He closed 

the door and remained inside the store. At about 11.30 he came 

out from store and went to Barak of ‘D’ Company. He went to 

36 Rifle Battalion for taking his meal at 13.20. In the mess he 
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came to see the Appellant Sepoy 76807 Robiul Islam of 36 

Battalion with arms and agitated mood. After taking meal he 

went to Barak of ‘D’ Company situated in S S Building. On 

26.02.2009 at about 14.00 hours he left Peelkhana crossing over 

the wall.  

In cross-examination, he stated that he deposed before the 

I.O. that BDR had some demands and over the demands 

sometimes they talked together. He informed his higher 

authority to the matter. At that time Lt. Col. Enayetul Haque was 

the commanding officer. He can’t say whether he talked over the 

matter with anybody. On 24.02.2009 Prime Minister came to 

Peelkhana. He cannot say whether Lt. Col. Enayetul pressed the 

demands of the BDR on that day. He did not raise any objection 

to the demands of the BDR. On 25.02.2009 he went to store of 

36 Battalion. He was a custodian of the key of the store room 

since he was in charge of it. In the store there were old inactive 

materials. He denied the suggestion that he did not went to store 

at 7.00 A.M. for delivery of goods of ‘f¡Nm¡ ¢Sj M¡e¡’.  He did not 

inform his authority that he remained in the store closing the 

door. At about 11.30 he went to Barak from the store. At about 
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13.20 he came back from the mess after taking his meal and 

remained in the Barak. In the Barak, when he took meal in the 

mess none was there. On 25.02.2009 everybody became afraid 

and all were busy with self-protection. He denied the suggestion 

that he did not go to mess to take his meal on the date of 

occurrence. Robiul and he himself hailed from Pabna. He denied 

the suggestion that for the cause of enmity with Robiul he 

implicated him falsely. He denied the suggestion that 2 days 

before the occurrence Robiul got operation and that he could not 

do his normal life and that he had no meeting on the date of 

occurrence. He denied the suggestion that he was participant to 

the rebellion and thus ran-away crossing the wall. 

 P.W.554 Major Md. Alom deposed that he had his 

posting in Dhaka CMH. On 03.03.2009 he screen tested of 

Sepoy/43715 Md. Kamal Uddin, Sepoy 71342 Altaf Hossain, 

75807 Abu Taher, 72497 A. Gofran, the Appellant 76807 

Rabiul Islam and 46432 Mokter Hossain. They admitted that 

they sustained injury for the cause of using arms on 25-26th 

Feb, 2009. He identified the report exhibit 1019 series and his 

signature 1019/1 series.  
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 In cross-examination on behalf of the Appellant, he 

stated that the report does not contain any admission of the 

Appellant. He denied the suggestion that the accused did not 

admit of carrying arms. The age of injury was 5/6 days and it 

was simple in nature. The report bears his signature but it does 

not bear the signature of the Appellant. There was no order of 

the Court for screening test, but he did it at the instruction of 

the investigation officer.  He submitted the report to the I.O. He 

denied the suggestion that he made the report collusively at the 

instance of the prosecution and that he deposed falsely.  

 P.W.358 Mominul Hasan, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

18.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 633 and his 

signature 633/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 10 days at 

two times. He denied the suggestion that the Appellant did not 

make any confession.  
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P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the Appellant he stated 

that P.W. 69 did not refer the name of the Sepoys who were 

firing and further stated that he did not refer the Battalion and 

badge No. of the Appellant. He stated that the appellant was 

arrested on 16.03.2009 and taken on remand for 10 days. He 

denied the suggestion that the confession of the appellant was 

obtained under coercion.  

The confession of the Appellant Sepoy Rabiul Islam 

(C.S.A.206), runs as under- 

“Avwg 2006 mv‡j we.wW.Avi G †hvM`vb Kwi| D³ NUbvi mgq 

we.wW.Avi wcjLvbvq †gm wmcvnx wnmv‡e Kg©iZ wQjvg| 24/02/09 

Bs‡iRx eoLvbv LvB| 25/02/09 Bs‡iRx †g‡m e‡m †Mvk‡Zi wcm 

¸bwQjvg| Avwg `ievi n‡j wQjvg bv| mKvj 9.30 Uvi w`‡K `ievi 

n‡ji w`‡K nVvr GKwU ¸wji kã ïwb| Zvici `ievi nj †_‡K 

RIqvb‡`i‡K †ei n‡q †QvUvQywU Ki‡Z †`wL| AviI †Mvjv¸wji kã ï‡b 

Avwg Ges Aci GKRb †gm wmcvnx iwdK †g‡mi ‡÷vi i“‡g jywK‡q 

hvB| jywK‡q _vKve ’̄vq Abygvb 12.00 Uvi w`‡K gvB‡K ïb‡Z cvB †h, 

gvB‡K ejv n‡”Q †h †hLv‡b AvQ †ei n‡q Avm bv nq ¸wj Kiv n‡e| 

Avgiv †ei nIqvi ci GKRb gy‡Lvkavix Avgvi ey‡K A ¿̄ †VKvq| ZLb 
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Avwg ewj †h, Avwg †gm wmcvnx, GLb Avgv‡K Avi wKQy e‡j bvB| ỳcyi 

1.00Uvi Avgv‡`i †g‡m wba©vwiZ RIqvb‡`i Lvevi cwi‡ekb Kwi| mv‡o 

wZbUv/PviUvi w`‡K Avgvi jvB‡b wM‡q cybivq †g‡m P‡j G‡m iv‡Zi 

Lvevi cȪ —y‡Z KvR Kwi| ivZ 10.00 Uv ch©š— Lvevi cwi‡ekb K‡i Avwg 

Avevi e¨viv‡K P‡j hvB| 26/02/09Bs‡iRx mKv‡j Avevi †g‡m wM‡q 

wLPyox ˆZix Kwi| Zvici ỳcy‡ii LveviI ˆZix Kwi| ỳcy‡i Avgv‡`i 

e¨vUvwjq‡bi A‡b‡K LvIqv `vIqv K‡i| Avgvi wfZi †_‡K ïb‡Z cvB‡h, 

A‡bK Awdmvi gviv †M‡Q| ỳcyi Abygvb 1.00 Uvi w`‡K ïb‡Z cvB †h, 

Avwg©iv wcjLvbv wN‡i †d‡j‡Q †h †Kvb gyû‡Z© Avµgb Ki‡e| ZLb †g‡mi 

wcQ‡bi w`‡Ki cvwPj w`‡q cvjv‡bvi mgq †`qv‡ji mv‡_ GKwU †gvevBj 

†mU cvB| H †mUwU Avwg wb‡q wbB| wcjLvbv †_‡K †ei n‡q evey evRvi 

n‡q hvÎvevox‡Z gvgv k¦ï‡ii evmvq DwV| 01/03/09 Bs‡iRx mKvj 

11.00 Uvq miKvix †Nvlbv Abyhvqx wcjLvbvq †hvM`v‡bi Av‡M Avgvi 

GKB MÖv‡gi eÜy RMbœv_ K‡j‡Ri QvÎ Avj Avwgb‡K †W‡K G‡b †gvevBj 

†mUwU Zvi nv‡Z w`B| Zvici Avwg wcjLvbvq †hvM w`B|” 

The confessional statement of co-accused Md. Al-Amin 

(C.S. ) runs as under- 

“Avwg RMbœv_ wek¦we`¨vj‡q G fy‡Mvj I cwi‡ek wel‡q Abvm© Z„Zxq 

e‡l© cwo| Avwg ïKjvj `vm †j‡bi 45/1 bs evmvq 4 eÜy mn †g‡m 
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_vwK| 25/02/09 ZvwiL cix¶vi Rb¨ cȪ —ywZ wbw”Qjvg| Avgvi cix¶v 

16/4/09 Bs ZvwiL n‡Z n‡e| H w`b ỳcyi 12.00 Uvi mgq †iwWI‡Z 

wewWAvi we‡ ª̀v‡ni Lei ïwb| Avgvi eÜy, cv‡ki MÖv‡gi iweDj Bmjvg 

wcjLvbvq 36 e¨vUvwjqb ÔweÕ †Kv¤úvbx‡Z wmcvnx wnmv‡e Av‡Q- Avwg Zvi 

Rb¨ wPwš—Z nB| 28/02/09 Bs ZvwiL wek¦we`¨vjq K¨v¤úv‡m Avgvi 

c¨vKwUK¨vj K¬v‡mi ci †mwgbv‡i cov‡jLv Kiv Ae ’̄vq mKvj 10.00 

Uvi w`‡K Avgvi †gveB‡j iweDj (Avgvi bv¤¦vi- 01717-465120) wis 

K‡i kwbi AvLiv¯— Zvi k¦ïo evox‡Z Ri“ix ‡`Lv Ki‡Z e‡j| mv‡_ 

mv‡_ Avwg kwbi AvLovq iIbv nB| †m ‡dv‡b Rvbv‡j Avwg Zvi 

k¦ïoevox wPwbbv RvbvB| ZLb iweDj kwbi AvLov GKwU ¯‹y‡ji mvg‡b 

Avm‡Z e‡j| ¯‹y‡ji bvg GLb g‡b co‡Q bv| Avwg H ¯‹y‡ji mvg‡b 

†M‡j iweD‡ji eo fvB †jey Avgv‡K iweD‡ji k¦ïo evox wbqv hvq| 

Avgv‡K †`‡L iweDj KvbœvKvwU ïi“ K‡i| Avgv‡K Rwo‡q a‡i| e‡j †m 

AvZ¥mgc©b Ki‡Z hv‡e| Zvici iweDj GKwU bZyb Heady †gvevBj 

†mU Zvi c‡KU n‡Z †ei K‡i| e‡j †h, †m wKQyw`b Av‡M GB †gvevBj 

†mUUv wK‡b‡Q| AvZ¥mgc©b Ki‡Z †M‡j †gvevBj †mU †i‡L w`‡e, 

†mbvevwnbx †i‡L w`‡e| Zvici iweDj †mUUv n‡Z Zvi mxgUv †ei K‡i 

Avgv‡K †mUwU w`‡q e‡j ZyB e¨envi Kwim| Avwg wb‡Z PvB bvB| iweDj 



 

 

4856 

Avevi e‡j, ÔÔZyB e¨envi Ki, Avwg G‡m Avevi wb‡q wbe|ÕÕ Avgvi 

wbR¯̂ †mUwU wKQyw`b Av‡M †gm nB‡Z Pywi n‡q hvq| Zvici Avwg Avgvi 

GK eÜyi cyivZb gU‡ivjv †mU †P‡q e¨envi KiZvg| Avevi e‡j wm‡gm 

†mU| eÜy iweDj-Gi †RvivRywi‡Z Avi Avgvi wb‡Ri †mU bv _vKvq Zvi 

Heady †mUwU ‡bB| Gici Avwg Avgvi mxg XyKvB Ges e¨envi Ki‡Z 

_vwK| eÜy evÜeiv wRÁvmv Ki‡j Avwg †mUwU Avgvi BDR eÜy n‡Z 

†c‡qwQ e‡j RvbvB| ‡gÕGi 1/2 ZvwiL iweD‡ji k¦vïoxi Kv‡Q †dvb 

Ki‡j Rvb‡Z cvwi iweDj‡K †MÖdZvi Kiv n‡q‡Q| 06/05/09 ZvwiL 

CID Awdmvi Av‡bvqvi Avgv‡K mÜ¨vi w`‡K †dvb K‡i Rvbvq †h 

Z`‡š— BDR gvgjvi e¨vcv‡i Avgvi bvg Avm‡Q Ges Avgv‡K CID 

Awd‡m †`Lv Ki‡Z e‡j| Avwg 07 ZvwiL Avgvi cix¶v Av‡Q RvbvB 

Ges cix¶vi ci †`Lv Kie e‡j CID Awdmvi‡K RvbvB| ZLb wZwb 

e‡jb †h wZwb Avgv‡K †dvb w`‡q Rvbv‡eb| 09/05/09 G Avwg mKv‡ji 

w`‡K Av‡bvqvi mv‡ne‡K †dvb Kwi| wZwb ZLb e‡jb †h Amy ’̄Zvi 

Kvi‡b wZwb evox hv‡”Qb Ges Avgv‡K e‡jb 10 ZvwiL (c‡ii w`b) †dvb 

w`‡eb| 10 ZvwiL 10 Uvi w`‡K Avgv‡K †dvb ‡`q Ges e‡j †h wZwb 

CID †Z †cŠQv‡bvi ci Avgv‡K †dvb w`‡eb| c‡i Avwg Avevi 3 Uvi 

w`‡K †dvb †`B| wZwb e‡jb Awd‡m wM‡q wZwb †dvb w`‡eb| Zvici 10 
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wgwbU ci Av‡bvqvi mv‡ne †dvb w`‡q Avgv‡K Avm‡Z e‡jb| Avwg 

Avgvi wZb eÜy †kvfb, nvmvb, mygb mn †cŠ‡b PviUvi w`‡K Av‡bvqvi 

mv‡n‡ei Awd‡m hvB| Zvici Avgvi †gvevBj †mUwU †`L‡Z Pvq| Avwg 

†`LvB| wZwb KvMR c‡Î wKQy bv¤¦vi wgwj‡q e‡jb †h GUv wcjLvbv 

NUbvi GKRb Avwg© Awdmv‡ii †gvevBj| Avwg wKfv‡e †mUUv †c‡qwQ 

Rvb‡Z PvB‡j Avwg me NUbv ewj| Zvici †gvevBj †mUUv Rã K‡i| 

GB Avgvi Revbe›`x|” 

Mr. S.M. Mobin, the learned Advocate appearing with 

Md. Aminul Islam on behalf of Appellant submits that the 

testimony of P.W.69 as to referring the name of the Appellant 

and his Regiment No. is subsequent embellishment. P.W. 654, 

the investigation officer admitted in his cross-examination that 

P.W. 69 did not refer the name of the BDR personnel who were 

firing and the Regiment/Battalion No. of the Appellant. His 

above testimony apparently appears embellished and tutored 

and it can’t be relied on. P.W. 174 claims to see the Appellant 

in Mess with arms. Admittedly as admitted by his confession, 

the Appellant was in Mess and he served lunch to the BDR 

personnel. His testimony does not bear any substance. P.W. 554 
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is a screen testing doctor. His evidence appears inadmissible in 

evidence. He admitted that there is no admission of the 

Appellant in the report that he used arms during occurrence. He 

further admitted that the report does not bear the signature of 

the Appellant and he did it at the instance of the investigation 

officer. The confession of the Appellant is exculpatory in 

nature. It is merely a statement. He admitted simply taking 

away a mobile set having found beside wall. The confession of 

co-accused also bears no substance. It lends no support to the 

prosecution case. It exposes taking away a mobile by the 

Appellant which has no nexus to his alleged offences. 

Mr. Islam further submits that the trial court having 

failed to assess and weigh the evidence erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 69 and 174 are eye witnesses to the 

occurrence and both the them saw he Appellant with arms. 

They identified the Appellant properly with his regiment No. 

P.W. 174 and the Appellant both hailed, from 36 Battalion and 

same district. So there is no doubt to the identification of the 

Appellant. Their testimony bears substance. The evidence of 

P.W. 554 corroborates his holding of arms at the time of 

occurrence. In his confessional statement he admitted of taking 

away belongings of army officers at the time of occurrences. 
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The confession of co-accused also lends support to his activities 

as rebellion in looting the belongings of the army officers. Trial 

court on proper assessment of the evidence on record rightly 

held him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  



 

 

4864 

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  
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The convict/appellant Sepoy Rabiul Islam (C.S.A.206), 

runs as under- 

“ mKvj 9.30 Uvi w`‡K `ievi n‡ji w`‡K nVvr GKwU ¸wji kã ïwb| 

Zvici `ievi nj †_‡K RIqvb‡`i‡K †ei n‡q †QvUvQywU Ki‡Z †`wL| 

AviI †Mvjv¸wji kã ï‡b Avwg Ges Aci GKRb †gm wmcvnx iwdK 

†g‡mi ‡÷vi i“‡g jywK‡q hvB| jywK‡q _vKve ’̄vq Abygvb 12.00 Uvi 

w`‡K gvB‡K ïb‡Z cvB †h, gvB‡K ejv n‡”Q †h †hLv‡b AvQ †ei n‡q 

Avm bv nq ¸wj Kiv n‡e| Avgiv †ei nIqvi ci GKRb gy‡Lvkavix 

Avgvi ey‡K A ¿̄ †VKvq| ZLb Avwg ewj †h, Avwg †gm wmcvnx, GLb 

Avgv‡K Avi wKQy e‡j bvB| ỳcyi 1.00Uvi Avgv‡`i †g‡m wba©vwiZ 

RIqvb‡`i Lvevi cwi‡ekb Kwi| mv‡o wZbUv/PviUvi w`‡K Avgvi jvB‡b 

wM‡q cybivq †g‡m P‡j G‡m iv‡Zi Lvevi cȪ —y‡Z KvR Kwi| ivZ 10.00 

Uv ch©š— Lvevi cwi‡ekb K‡i Avwg Avevi e¨viv‡K P‡j hvB| 

26/02/09Bs‡iRx mKv‡j Avevi †g‡m wM‡q wLPyox ˆZix Kwi| Zvici 

ỳcy‡ii LveviI ˆZix Kwi| ỳcy‡i Avgv‡`i e¨vUvwjq‡bi A‡b‡K LvIqv 

`vIqv K‡i| Avgvi wfZi †_‡K ïb‡Z cvB‡h, A‡bK Awdmvi gviv †M‡Q| 

ỳcyi Abygvb 1.00 Uvi w`‡K ïb‡Z cvB †h, Avwg©iv wcjLvbv wN‡i †d‡j‡Q 

†h †Kvb gyû‡Z© Avµgb Ki‡e| ZLb †g‡mi wcQ‡bi w`‡Ki cvwPj w`‡q 

cvjv‡bvi mgq †`qv‡ji mv‡_ GKwU †gvevBj †mU cvB| H †mUwU Avwg 

wb‡q wbB| wcjLvbv †_‡K †ei n‡q evey evRvi n‡q hvÎvevox‡Z gvgv 
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k¦ï‡ii evmvq DwV| 01/03/09 Bs‡iRx mKvj 11.00 Uvq miKvix †Nvlbv 

Abyhvqx wcjLvbvq †hvM`v‡bi Av‡M Avgvi GKB MÖv‡gi eÜy RMbœv_ 

K‡j‡Ri QvÎ Avj Avwgb‡K †W‡K G‡b †gvevBj †mUwU Zvi nv‡Z w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Co-accused Md. Al-Amin stated in his confessional 

statement- 

“Avwg RMbœv_ wek¦we`¨vj‡q G fy‡Mvj I cwi‡ek wel‡q Abvm© Z„Zxq 

e‡l© cwo| Avwg ïKjvj `vm †j‡bi 45/1 bs evmvq 4 eÜy mn †g‡m 

_vwK| 25/02/09 ZvwiL cix¶vi Rb¨ cȪ —ywZ wbw”Qjvg| Avgvi cix¶v 

16/4/09 Bs ZvwiL n‡Z n‡e| H w`b ỳcyi 12.00 Uvi mgq †iwWI‡Z 

wewWAvi we‡ ª̀v‡ni Lei ïwb| Avgvi eÜy, cv‡ki MÖv‡gi iweDj Bmjvg 

wcjLvbvq 36 e¨vUvwjqb ÔweÕ †Kv¤úvbx‡Z wmcvnx wnmv‡e Av‡Q- Avwg Zvi 

Rb¨ wPwš—Z nB| 28/02/09 Bs ZvwiL wek¦we`¨vjq K¨v¤úv‡m Avgvi 
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c¨vKwUK¨vj K¬v‡mi ci †mwgbv‡i cov‡jLv Kiv Ae ’̄vq mKvj 10.00 

Uvi w`‡K Avgvi †gveB‡j iweDj (Avgvi bv¤¦vi- 01717-465120) wis 

K‡i kwbi AvLiv¯— Zvi k¦ïo evox‡Z Ri“ix ‡`Lv Ki‡Z e‡j| mv‡_ 

mv‡_ Avwg kwbi AvLovq iIbv nB| †m ‡dv‡b Rvbv‡j Avwg Zvi 

k¦ïoevox wPwbbv RvbvB| ZLb iweDj kwbi AvLov GKwU ¯‹y‡ji mvg‡b 

Avm‡Z e‡j| ¯‹y‡ji bvg GLb g‡b co‡Q bv| Avwg H ¯‹y‡ji mvg‡b 

†M‡j iweD‡ji eo fvB †jey Avgv‡K iweD‡ji k¦ïo evox wbqv hvq| 

Avgv‡K †`‡L iweDj KvbœvKvwU ïi“ K‡i| Avgv‡K Rwo‡q a‡i| e‡j †m 

AvZ¥mgc©b Ki‡Z hv‡e| Zvici iweDj GKwU bZyb Heady †gvevBj 

†mU Zvi c‡KU n‡Z †ei K‡i| e‡j †h, †m wKQyw`b Av‡M GB †gvevBj 

†mUUv wK‡b‡Q| AvZ¥mgc©b Ki‡Z †M‡j †gvevBj †mU †i‡L w`‡e, 

†mbvevwnbx †i‡L w`‡e| Zvici iweDj †mUUv n‡Z Zvi mxgUv †ei K‡i 

Avgv‡K †mUwU w`‡q e‡j ZyB e¨envi Kwim| Avwg wb‡Z PvB bvB| iweDj 

Avevi e‡j, ÔÔZyB e¨envi Ki, Avwg G‡m Avevi wb‡q wbe|ÕÕ Avgvi 

wbR¯̂ †mUwU wKQyw`b Av‡M †gm nB‡Z Pywi n‡q hvq| Zvici Avwg Avgvi 

GK eÜyi cyivZb gU‡ivjv †mU †P‡q e¨envi KiZvg| Avevi e‡j wm‡gm 

†mU| eÜy iweDj-Gi †RvivRywi‡Z Avi Avgvi wb‡Ri †mU bv _vKvq Zvi 

Heady †mUwU ‡bB| Gici Avwg Avgvi mxg XyKvB Ges e¨envi Ki‡Z 
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_vwK| eÜy evÜeiv wRÁvmv Ki‡j Avwg †mUwU Avgvi BDR eÜy n‡Z 

†c‡qwQ e‡j RvbvB| ‡gÕGi 1/2 ZvwiL iweD‡ji k¦vïoxi Kv‡Q †dvb 

Ki‡j Rvb‡Z cvwi iweDj‡K †MÖdZvi Kiv n‡q‡Q| 06/05/09 ZvwiL 

CID Awdmvi Av‡bvqvi Avgv‡K mÜ¨vi w`‡K †dvb K‡i Rvbvq †h 

Z`‡š— BDR gvgjvi e¨vcv‡i Avgvi bvg Avm‡Q Ges Avgv‡K CID 

Awd‡m †`Lv Ki‡Z e‡j| Avwg 07 ZvwiL Avgvi cix¶v Av‡Q RvbvB 

Ges cix¶vi ci †`Lv Kie e‡j CID Awdmvi‡K RvbvB| ZLb wZwb 

e‡jb †h wZwb Avgv‡K †dvb w`‡q Rvbv‡eb| 09/05/09 G Avwg mKv‡ji 

w`‡K Av‡bvqvi mv‡ne‡K †dvb Kwi| wZwb ZLb e‡jb †h Amy ’̄Zvi 

Kvi‡b wZwb evox hv‡”Qb Ges Avgv‡K e‡jb 10 ZvwiL (c‡ii w`b) †dvb 

w`‡eb| 10 ZvwiL 10 Uvi w`‡K Avgv‡K †dvb ‡`q Ges e‡j †h wZwb 

CID †Z †cŠQv‡bvi ci Avgv‡K †dvb w`‡eb| c‡i Avwg Avevi 3 Uvi 

w`‡K †dvb †`B| wZwb e‡jb Awd‡m wM‡q wZwb †dvb w`‡eb| Zvici 10 

wgwbU ci Av‡bvqvi mv‡ne †dvb w`‡q Avgv‡K Avm‡Z e‡jb| Avwg 

Avgvi wZb eÜy †kvfb, nvmvb, mygb mn †cŠ‡b PviUvi w`‡K Av‡bvqvi 

mv‡n‡ei Awd‡m hvB| Zvici Avgvi †gvevBj †mUwU †`L‡Z Pvq| Avwg 

†`LvB| wZwb KvMR c‡Î wKQy bv¤¦vi wgwj‡q e‡jb †h GUv wcjLvbv 
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NUbvi GKRb Avwg© Awdmv‡ii †gvevBj| Avwg wKfv‡e †mUUv †c‡qwQ 

Rvb‡Z PvB‡j Avwg me NUbv ewj| Zvici †gvevBj †mUUv Rã K‡i|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 69 and 174 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 69 deposed-  

‘`ievi nj †_‡K †ei n‡q Avgvi evmvq hvIqvi c‡_ 20/25 Rb mk ¿̄ 

ˆmwb‡Ki `j †`wL G‡`i g‡a¨ wmcvnx kwidzj wmcvnx kvn Avjg, wmcvnx jvejy 

MvRx I ewaDj Bmjvg‡K †`L‡Z cvB| evmvq Abygvb mKvj 10.30 wgt evB‡i 

†_‡K ˆmwbKiv Awdmvim †KvqvU©v‡i ¸wj K‡i| iweDj Bmjvg bv¤̂vi 76807| 

c‡i K‡qK ivDÛ ¸wj Avgvi †eW i“‡g cÖ‡ek K‡i|’ 

P.W. 174 deposed-  



 

 

4870 

‘AbygvwbK mKvj 11.30 Uvi w`‡K cwiw ’̄wZ wKQzUv kvšÍ n‡j Store †_‡K 

Avwg wW †Kv¤úvbxi ˆmwbK jvB‡b P‡j hvB| AvbygvwbK 13.20 NwUKvi mgq 36 

ivB‡dj e¨vUvwjqb †_‡K LvIqvi Rb¨ hvB| †g‡mi wfZi 36 e¨vUvwjqv‡bi 

76807 wmcvnx iweDj Bmjvg‡K A ¿̄ mn D‡ËvwRZ Ae ’̄vq †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.207 Sepoy/61539 Md. Jillur Rahman.  

Trial court charged the Appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.427 Tasnuva Maha 

 P.W.370 Dr. M.A. Majid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Sepoy /72161 Md. A Rashid (C.S.A.258) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 she 

tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 

with her roughly and threatened her. Later on, she rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. .............................................. She along with her 

children were taken into quarter guard. On the way she came to 

see ferocious appearance of BDR personnel. On her way to 

quarter quard Sepoy Masum, Rian, Rafiqul, Moshiur, Jabed, 

Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan Chakma 
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assaulted her and the members of her family. Sepoy Hasan, 

Ripon, Hussain, Javed, Raju were at quarter guard. The 

Appellant Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, 

Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, Habilder 

Salam, Motiur, Cook Kowser, DAD Sayed Touhidul Alam all 

were in front of the quarter guard. They assaulted and called 

them by bad name. .............. 

In cross-examination on behalf of the Appellant, she 

stated that I.O read over statement to her. She denied the 

suggestion that she did not depose before the I.O. that there was 

mass killing. She denied the suggestion that she did not depose 

before the I.O. that Sepoy Hatil, Zia, Habibur, Amjad, Rajibul, 

Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Masud, Rion entered into her room and that they destroyed 

her belongings and that  Sorab, Wasim, Ibrahim, Forhad, 

Tarapada picked her up and that Ibrahim assaulted her  maid 

servant and that she came to see Sepoy Masum, Rion, Rafiqul, 

Moshiur, Javed, Ramjan, Billal, Khorshed, Shahidullah, Paltan 

Chakma at ferocious appearance in front of quarter guard and 

that Jillur, Zia, Soikat, Zakir, Nur Hossain, Sayed, Delowar, 
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Ekramul Kamal, Motiur, DAD Touhid were in front of quarter 

guard and assaulted her and threw abusing language to her. 

There were some wives of the Army officers. She cannot say 

what she told before the Media. She had talk with reporter Rimi 

Amin. At that time she did not know the name of the accused. 

Later on, she identified them seeing their picture in the footage. 

She did not submit any video footage. She denied the suggestion 

that she did not identify the accused from video footage and that 

she deposed falsely.  

  P.W.370 Dr. M. A. Majid, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

02.05.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 739 and his 

signature 739/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was placed before him at 2.00 P.M. on 

02.05.2009 and sent him to custody at 5.30 P.M.  He was 

arrested on 23.04.2009 and taken to CID. The Appellant was  

taken on remand for 10 days. He denied the suggestion that 
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there was no chronological number and his signature in 

additional pages and that the Appellant did not make any 

confession and that he did not apply his judicial mind in 

recording the confessional statement of the Appellant.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.427 did not depose before him that he saw some 

soldiers to be assaulted on the road. P.W.427 did not mention 

when he saw the Appellant. The Appellant was arrested on 

24.04.2009 and taken on remand for 10 days. He denied the 

suggestion that the confession of the Appellant was obtained 

under coercion.  

The confession of the Appellant Sepoy Md. Jillur 

Rahman (C.S.A.207), runs as under- 

“96 p¡−ml 27 ®n S¤e a¡¢l−M BDR H i¢aÑ qCz 2005 p¡−ml 16 Cw 

®p−ÃVðl a¡¢l−M ¢fmM¡e¡u 44 l¡C−gm hÉ¡V¡¢mu−e ®k¡Nc¡e L¢lz 

Bf¡−lne X¡m i¡−a 6/7 j¡p ¢XE¢V L−l¢Rz ®no h¡l B−l¡ V¡L¡ f¡Ju¡l 

Lb¡ ¢Rm ¢L¿º f¡C e¡Cz pwpc ¢ehÑ¡Q−e ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 

25/02/09 a¡¢l−M hÉl¡−LC ¢Rm¡jz B¢j V¡–¤¤−n¡l pcpÉ ¢Rm¡jz Bj¡−cl 

hÉ¡l¡L clh¡l qm ®b−L 
1
2  ¢Lx ¢jx c§−lz 25/2/09 a¡¢lM 9.30/9.45 



 

 

4876 

O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u B¢j pq V¡–¤−n¡l pcpÉhª¾c 

OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l q−ml ¢cL q−a ®c±¢s−u BDR 

pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR 

pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L ®LE b¡L−h e¡, ®L¡a ®b−L j¡œ 

e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em 

mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ 

j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j 

HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m −eCz ®L¡−al ph a¡m¡ ®M¡m¡ 

¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz ®L¾cÐ£u i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u 

f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 11
1
2 V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l 

J ¢ia−l 5/7 S−el m¡n ¢Rmz ¢ia−l f−s b¡L¡ m¡−nl j−dÉ L−ZÑm 

j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz clh¡l q−ml ®ØV−Sl 5/7 q¡a c§−l 

HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz JM¡e ®b−L hÉ¡l¡−L Bp¡l f−b 

15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz 18 hÉ¡−V¢mu¡−el 

¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ ®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, 

¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» q¡−a ®c¢Mz påÉ¡l fl p¤−hc¡l 

Cpq¡L (pcl hÉ¡V¡x) Hhw p¤−hc¡l B¢lg (pcl hÉ¡V¡x) Bj¡−cl ®L¡−a 

®k¡N ®cu Hhw ®S¢pJ ®L¡u¡VÑ¡l ¢eLV ¢XE¢V Ll¡l SeÉ h−mz p¡l¡l¡a 

¢XE¢V L¢lz 26/2/09 a¡¢lM c¤f¤−ll ¢c−L DAD ®a±¢qc j¡C−L h−me 
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c¤'V¡l j−dÉ AÙ» Sj¡ ¢c−a q−hz B¢j ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l AÙ» 

Sj¡ ®cCz ®jSl q¡¢hmc¡l …¢m Sj¡ ®euz ¢hL¡m p¡−s 8 V¡l ¢c−L ¢p¢im 

fÉ¡¾V n¡VÑ f−s ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf¢L−u f¡¢m−u k¡Cz 

®N¡f¡mN−” nÄöl h¡s£−a k¡Cz 26/2/09 a¡¢lM l¡a L¡¢V−u ®j¡h¡CmV¡ 

Ù»£l q¡−a ¢c−u 27/2/09 a¡¢l−M Y¡L¡u Q−m B¢pz 28/2/09 a¡¢lM 

®k¡Nc¡−el ®O¡oe¡ ®f−u  4ew ®N−V B¢pu¡ ¢l−f¡VÑ L¢l Hhw 3/4/09 

a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz 23/4/09 a¡¢l−M f¤¢mn ®NËç¡l L−lz ” 

The confessional statement of co-accused Sepoy Md. A. 

Rashid (C.S.A.258) runs as under- 

“Avwg wmcvnx wnmv‡e 2005 mvj †_‡K 44 e¨vUvwjqb wewWAvi 

wcjLvbvq AvwQ| Avwg MZ 2009 mv‡ji †deª“qvix gv‡m ‰mwbK g¨v‡P 

g¨vP wmcvnx wnmv‡e `vwq‡Z¡ wQjvg| MZ 25/2/09 ivÎ Abygvb 3.00 

NwUKvi w`‡K Nyg †_‡K D‡V g¨v‡P hvq| ‰mwbK‡`i  bv¯—v ˆZwii Rb¨ 

†óvi †_‡K gvjvgvj †ei K‡i †`B| eveywP©iv bv¯—v ‰Zwi K‡i| mKvj 

6.00 NwUKv ‡_‡K bv¯—v ïi“ nq| mKvj 7.00 NwUKv ch©š— w`B| 

Gic‡i Avwg jvB‡b wb‡Ri i“‡g hvq Ges †ejv 9.00 NwUKv ch©š— 

NygvB| Gic‡i nvwej`vi Lv‡`eyi Avgv‡K †W‡K e‡j †h ¸wji kã ïbv 

hv‡”Q| ZvovZvwo DV| Avwg D‡V Zvovûov K‡i g¨v‡P hvB| †mLv‡b 

10.00 NwUKvq bv¯—v wcqvRy ˆZwi Kivi wRwbmcÎ w`B| †ejv Abygvb 

10.30 wgt w`‡K 2/3 Rb gy‡Lvkavix †cvlvK co wewWAvi m`m¨ G‡m 
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bv¯—v Pvq| Avwg wcqvRyi Szwo Zv‡`i nv‡Z w`B| Abygvb †ejv 11.00 

NwUKvi w`‡K evB‡i gvB‡K ïb‡Z cvB †h hw` †KI A ¿̄ ev‡` Lvwj nv‡Z 

_v‡K Z‡e Zv‡K ¸wj Kiv n‡e| Avwg ZLbB †Kv‡Z hvB| †mLvb †_‡K 

GKwU ivB‡dj wb‡q Avwm| Avwg ˆmwbK g¨v‡P hvB| †mLv‡b e‡m _vwK| 

ỳcy‡i Lvbv LvIqvq| ZLb wmcvnx Ievq ỳi‡KI nvwZqvi mn Lvbv †L‡Z 

†`wL| Lvbv LvIqvi ci Avwg bZyb †RwmI wewìs wb‡P e‡m _vwK| ZLb 

m‡½u wmcvnx wRj−yi A ¿̄ mn Avgvi m‡½u e‡m wQj| Avwg Lvbv LvIqvi 

mgq A ¿̄mn hv‡`i †`‡LwQ Zviv n‡jv, wmcvnx wi‡bj, †g‡n`x nvmvb, 

nvmvb| Avgiv iv‡ÎI bZyb †RwmI wewìs Gi wb‡P wQjvg| 26/2/09 Bs 

Zvs ỳcy‡ii w`‡K Avwg I wRj−yi nvwZqvi Rgv †`Iqvi K_v ï‡b 44 

e¨vUvwjqb †Kv‡Z Rgv w`B| Gic‡i Avwg jvB‡b Avwm| †mLv‡b †Mvmj 

LvIqv Kwi| weKvj 3.00 NwUKvi w`‡K gvB‡K ïwb †h 3 wKt wgt g‡a 

‡KD bvg‡j Zv‡`i m‡i †h‡Z ej‡Q| ZLb AvZswKZ n‡q wmwfj 

†cvlv‡K †WBix dv‡g©i `w¶b cvk w`‡q Iqvj UcwK‡q evwni n‡q 

Kvgiv½xui Pi GjvKvq hvq| Pv ‡L‡Z e‡m e¨emvqx wmRv‡bi m‡½u ZLb 

cwiPq nq Ges wZwb Avgv‡K wewWAvi m`m¨ wnmv‡e Avgvq RvqMv †`q| 

28/2/09 Zvwi‡L wUwfi Lei ï‡b weKvj 4 bs †M‡U wmwfj †cvlv‡K 

Avwm| H w`b Avgv‡`i cÖ‡ek Kivqwb| 01/3/09 I 02/3/09 Zvwi‡L 

Avevnbx gv‡V _vwK| 03/3/09 Zvwi‡L Avgv‡K wcjLvbvq XyKvq| 

AZtci 16/3/09 Zvwi‡L Avgv‡K jvBb ‡_‡K cywjk †MÖdZvi K‡i|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of prosecution 

witnesses as referred above does not bear any substance. 

P.W.427 admitted in her cross-examination-‘B¢j aMe Bp¡j£−cl 

e¡j S¡ea¡j e¡, f−l g¥−VS ®c−M Bp¡j£−cl pe¡J² L¢l z ®L¡e ¢i¢XJ g¥−VS 

c¡¢Mm L¢l e¡C’. P.W.654 also admits –‘p¡r£ ¢fX¡¢hÔE 427 a¡R−e¡i¡ j¡q¡ 

18.03.2009 a¡¢l−M Sh¡eh¾c£ ®cuz I ¢ce ¢i¢XJ g¥−VS Së Ll¡ qu 

e¡C|||||||||||||||||||||||®L a¡−L La a¡¢l−M ®cM¡u a¡ E−õM e¡C’. In absence of any 

video-footage her evidence as to identifying the Appellant at 

the time of occurrence finds no substance. Admittedly the 

Appellant was taken on remand for 10(ten) days and apparently 

his confession appears a production of torture. He also admitted 

in his confession that he took up arms under threat and such 

confession can’t be treated as evidence against the Appellant. 

Trial court did not take into consideration of his statement 

under section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and the basis of his 

conviction appears to vitiate the entire proceedings against  

him. 
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Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced the Appellant arbitrarily 

and it warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the Appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that P.W. 427 is an eye witness to the occurrence having 

present in Peelkhana during the occurrence and facing the 

situation by herself. Although she identified the appellant 

afterwards with footage and no footage appears on record but 

fact remains that different Medias recorded the footage of the 

occurrence and the photo of the BDR persons usually preserved 

in the office of BDR Headquarter and as such her identification 

of the appellant and other accused bears substance and there is 

no scope to discard her evidence as eye witnesses to the 

occurrence. P.W.370, the confession recording Magistrate also 

certified to its voluntariness. Prosecution succeeded to prove 

the charges against the Appellant by the evidence of 

prosecution witness as well confession of the Appellant and 

trial court on proper assessment of evidence on record 

sentenced him rightly and it does not warrant any interference. 

In the result, the Cr. Appeal filed on his behalf be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Sepoy Md. Jillur Rahman stated in 

his confessional statement-  

 25/2/09 a¡¢lM 9.30/9.45 O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u 

B¢j pq V¡–¤−n¡l pcpÉhª¾c OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l 

q−ml ¢cL q−a ®c±¢s−u BDR pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz 
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¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L 

®LE b¡L−h e¡, ®L¡a ®b−L j¡œ e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L 

Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ 

®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, 

¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j HL¢V l¡C−gm J 90/100 ¢Vl 

j−a¡ …¢m −eCz ®L¡−al ph a¡m¡ ®M¡m¡ ¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz 

®L¾cÐ£u i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 

11
1
2 V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l J ¢ia−l 5/7 S−el m¡n ¢Rmz 

¢ia−l f−s b¡L¡ m¡−nl j−dÉ L−ZÑm j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz 

clh¡l q−ml ®ØV−Sl 5/7 q¡a c§−l HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz 

JM¡e ®b−L hÉ¡l¡−L Bp¡l f−b 15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V 

Ll−a ®c¢Mz 18 hÉ¡−V¢mu¡−el ¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ 

®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, ¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» 

q¡−a ®c¢Mz påÉ¡l fl p¤−hc¡l Cpq¡L (pcl hÉ¡V¡x) Hhw p¤−hc¡l B¢lg 

(pcl hÉ¡V¡x) Bj¡−cl ®L¡−a ®k¡N ®cu Hhw ®S¢pJ ®L¡u¡VÑ¡l ¢eLV 

¢XE¢V Ll¡l SeÉ h−mz p¡l¡l¡a ¢XE¢V L¢lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 427 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence, looking for army 

officers in furtherance of their common intention/object.   

Co-accused Sepoy Md. A. Rashid (C.S.A.258) stated in 

his confessional statement- 

“ Abygvb †ejv 11.00 NwUKvi w`‡K evB‡i gvB‡K ïb‡Z cvB †h hw` 

†KI A ¿̄ ev‡` Lvwj nv‡Z _v‡K Z‡e Zv‡K ¸wj Kiv n‡e| Avwg ZLbB 

†Kv‡Z hvB| †mLvb †_‡K GKwU ivB‡dj wb‡q Avwm| Avwg ˆmwbK g¨v‡P 

hvB| †mLv‡b e‡m _vwK| ỳcy‡i Lvbv LvIqvq| ZLb wmcvnx Ievq ỳi‡KI 

nvwZqvi mn Lvbv †L‡Z †`wL| Lvbv LvIqvi ci Avwg bZyb †RwmI wewìs 

wb‡P e‡m _vwK| ZLb m‡½u wmcvnx wRj−yi A ¿̄ mn Avgvi m‡½u e‡m 

wQj| Avwg Lvbv LvIqvi mgq A ¿̄mn hv‡`i †`‡LwQ Zviv n‡jv, wmcvnx 

wi‡bj, †g‡n`x nvmvb, nvmvb| Avgiv iv‡ÎI bZyb †RwmI wewìs Gi wb‡P 

wQjvg| 26/2/09 Bs Zvs ỳcy‡ii w`‡K Avwg I wRj−yi nvwZqvi Rgv 

†`Iqvi K_v ï‡b 44 e¨vUvwjqb †Kv‡Z Rgv w`B|” 

The confessional statements of the co-accused find 

corroboration by the eye witness. The confessional statements 
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of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 427 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 
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w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 
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learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.209 Sepoy/75645 Md. Jamirul Islam 

@ Jamrul Islam.  

Trial court charged the Appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.558 Helal Uddin 

 P.W.579 Md. Shahjahan 

 P.W.339 Ferdous Ara, Magistrate and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

  P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibit 1022/1-1064/1. 

 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over seizure list to I.O. He denied 

the suggestion that the seized materials had no relevancy to the 

occurrence and that he created the seizure list falsely.  

P.W.579 Md. Shahjahan deposed of seizing different 

items from 28.03.2009 to 04.05.2009 vide seizure list exhibits 

1106 to 1121. He identified his signature exhibit 1106/1 to 

1121/1.  
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In cross-examination on behalf of the Appellant, he 

stated that he did not recover the alamat, he scribed the seizure 

list. He can’t say in whose custody alamats were before seizing. 

None of the inhabitants of residential quarter was witness to the 

seizure list.  

 P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

08.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 519 and his 

signature 519/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 31.10.2009 and placed 

before him on 08.11.2009. The Appellant was taken to CID 

office and on remand for 5 days. He denied the suggestion that 

the Appellant was ill and that he did not appraise column 5 to 

the Appellant and that he did not follow the provisions of 164/ 

364 of the Code of Criminal Procedure and that the Appellant 

did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 5 days. He 

denied the suggestion that the confession of the Appellant was 

obtained under coercion and that he implicated the Appellant in 

C.S. falsely.  

The confession of the Appellant Sepoy Md. Jamirul 

Islam (C.S.A.209), runs as under- 

“25/2/09 ZvwiL mvs¯‹…wZK Abyôv‡bi gÂ mvRv‡bvi wWDwU‡Z wQjvg| 

mKvj 9.30 NwUKvq `ievi n‡j nVvr ¸wji kã I wPrKvi †PPv‡gwP ï‡b 

my‡e`vi QvËvi Avgv‡`i jvB‡b P‡j †h‡Z e‡j| jvB‡b Avmvi wKQzÿb 

ciB gvB‡K ïb‡Z cvB Kv‡iv Kv‡Q nvwZqvi bv †c‡j ¸wj K‡i gviv n‡e| 

H K_v ï‡b Rxe‡bi f‡q †KvZ n‡Z PvBwbR ivB‡dj wb‡q jvB‡b †diZ 

Avwm| mÜ¨v 6.30 ev 7.00 w`‡K A ¿̄ †Kv‡Z Rgv w`‡q wmwfj †cvlv‡K 

cÖvPxi Uc‡K wewWAvi wcjLvbvi evB‡i G‡m KvKivBj gmwR‡` P‡j 

Avwm| 28/2/09 Zvs ch©šÍ †mLv‡bB _vwK| miKvix †Nvlbvq 1/3/09 Zvs 

wewWAvi †M‡U Avwm| 31/10/09 Zvs Avgv‡K †MÖdZvi Kiv nq| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the prosecution evidence as 

adduced by the witnesses referred above does not bear any 

substance. They all are formal witnesses. P.Ws. 558 and 579 
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are seizing officers and scribe of the seizure list respectively. 

P.Ws 558 admitted in his cross-examination –‘pLm AÙ» ¢h¢iæ 

S¡uN¡u f¢laÉ¡J² AhØq¡u ¢Rm’. P.W. 579 also admitted in his cross-

examination-‘B¢j Së a¡¢mL¡ fËÙºaL¡l£, EÜ¡lL¡l£ h¢m e¡C’ P.W.339 is 

the confessing recording Magistrate. The confession of the 

Appellant is exculpatory in nature as he admitted to take up 

Chinese Rifle under threat. Both confession recording 

Magistrate and I.O. (P.W.654) admitted that the Appellant was 

taken on remand for 5(five) days and it is obvious that the 

confession of the Appellant is no more but a product of torture 

and such confession can’t be taken in to consideration as 

evidence against the Appellant. Trial court did not take in to 

consideration of his statement under section 342 of the Code of 

Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to vitiate the 

entire proceedings against him. In fact, prosecution failed to 

adduce any substantive evidence against the appellant and he 

was found guilty merely on surmise and conjecture and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the confession of the Appellant is true and voluntary and 

there is no legal bar to base conviction of the Appellant solely 

on it. Although the Appellant was taken on remand but no 

evidence appears that his confession was obtained under duress 
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or coercion. P.W. 339 the confession recording Magistrate duly 

certified to its voluntariness. 

The learned Deputy Attorney General also submits that 

trial court on proper assessment of the evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Jamirul Islam 

(C.S.A.209) stated in his confessional statement- 

“jvB‡b Avmvi wKQzÿb ciB gvB‡K ïb‡Z cvB Kv‡iv Kv‡Q nvwZqvi bv 

†c‡j ¸wj K‡i gviv n‡e| H K_v ï‡b Rxe‡bi f‡q †KvZ n‡Z PvBwbR 

ivB‡dj wb‡q jvB‡b †diZ Avwm| mÜ¨v 6.30 ev 7.00 w`‡K A ¿̄ †Kv‡Z 

Rgv w`‡q wmwfj †cvlv‡K cÖvPxi Uc‡K wewWAvi wcjLvbvi evB‡i G‡m 

KvKivBj gmwR‡` P‡j Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

The confession of the convict/appellant appears 

inculpatory, voluntary and true. It appears that he took up arms, 

participate to the occurrence, in killing army officers, in 

furtherance of their common intention/object.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

 

C.S. Accused No.214 Signalman 75794 Md. Delwar 

Hossain.  
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Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.370 Dr. M. A. Majid, Magistrate 

 P.W.427 Tasnuva Maha 

 P.W.464 Md. Shahnewaz Kabir 

 P.W.497  Md. Monirul Alom and   

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the Appellant did not appear in the F.I.R.   

P.W.370 Dr. M. A. Majid, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 
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09.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 756 and his 

signature 756/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that there is no reference of date of arrest of the 

Appellant but he was placed before him on 09.08.2009. The 

Appellant was taken on remand for 12(twelve) days. He denied 

the suggestion that he did not certify in column 8.  

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

runner of her husband that there happened violence in Darber. At 

9.30 she tried to contact with her husband but could not reach. 

Afterwards, she contacted with the runner over mobile but he 

dealt with her roughly and threatened her. Later on, she rang 

Maj. Aziz. Maj. Aziz handed over the mobile to her husband 

Tanveer and that she had talk with him. Her husband informed 

that BDR personnel made a revolt. Later on, Tanveer informed 

her that there happened much killing and instructed her to take 

shelter in bathroom. BDR personnel broke down the door and 
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entered into her room. She could identify Sepoy Atik, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Shawkat, the Appellant 

Signalman Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, 

Sepoy Al-Mamun and Sepoy Rion. They assaulted her with rifle 

and destroyed her belongings of the room. Lnk. Ekramul took 

her out from the room at the point of Rifle and made firing that 

ran by the side of her neck. Consequently she fell down. Sepoy 

Sorab, Wasim, Ibrahim, Forhad, Tarapada pulled her on. Ibrahim 

assaulted her maid survent and put off the dress of her children. 

She along with her children were taken into quarter guard. On 

the way she came to see the ferocious appearance of BDR 

personnel. On her way to quarter quard Sepoy Masum, Rian, 

Rafiqul, Moshiur, Jabed, Ramjan, Billal, Khorshed, Sohrab, 

Shahidullah, Paltan Chakma assaulted her and the members of 

her family. Sepoy Hasan, Ripon, Hussain, Javed, Raju were in 

quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, 

Abu Sayed, the Appellant Signal Delowar, Lnk Ekramul, 

Kamal, Habilder Salam, Motiur, Cook Kowser, DAD Sayed, 

Touhidul Alam all were in front of the quarterguard. They 

assaulted and used filthy language upon them.   
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In cross-examination on behalf of the Appellant, she 

stated that her husband Tanveer was aged 29. She received the 

dead body of her husband on 29.02.2009 from C.M.H. There 

was a DNA test of her husband. She denied the suggestion that 

she received the dead body of a person aged 45. She denied the 

suggestion that she could not identify the dead body of her 

husband. She dined the suggestion that she could not identify the 

accused and that she deposed their name being tutored.  

P.W. 464 Md. Shah Newaj Kabir deposed that on 

25.02.2009 he was in signal sector as trainer. At about 9.30 A.M. 

he heard firing from Darber. He remained in the class with the 

trainees. 66535 Salauddin, the Appellant 75794 Delowar 

Hossain left the class defying his order. He saw them to make 

firing and move towards 

Darber………………………………………. 

In cross-examination on behalf of the Appellant, he denied 

the suggestion that he deposed before the I.O. the number of 

Sepoy Delowar as57594. He reiterated that he deposed his 

number as75794. He denied the suggestion that he deposed 

falsely implicating Delowar.  



 

 

4908 

P.W.497 Md. Monirul Alam deposed that on 07.03.2009 

at 12.30 he seized three items including two bullets from the bed 

of the Appellant 75794 Delowar. He identified the seizure list, 

exhibit 890 and his signature exhibit 890(1) and the material 

exhibit CLVII and his signature exhibit CLVII-A.  

In cross-examination on behalf of the Appellant, he stated 

that he went to Peelkhana at the instruction of the authority and 

seized the materials through seizure list. Excepting wearing 

apparels of Col Sayeed other material exhibits were seized from 

different places. The accuseds were not present from whose bed 

materials were recovered. He denied the suggestion that the 

seized alamats have no relevancy with the occurrence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant he stated 

that the Appellant was taken on remand for 12 (twelve) days at 

three times. He denied the suggestion that he implicated the 

Appellant as accused without proper investigation.  

The confession of the Appellant Md. Delwar Hossain 

(C.S.A.214), runs as under- 
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“  2006 mv‡j wewWAvi-G fwZ© nB| 25/2/09 ZvwiL mKvj Abygvb 

6.15 Uvi mgq bv‡qK Rvnv½x‡ii †bË„‡Ë¡ Avwg mn 6 Rb K¨vwUK 

wWDwvU‡Z _vwK| mv‡o 7 Uvi mgq wmMb¨vj  wWDwUi K¬v‡m hvB|  Abygvb 

9.00 Uvi mgq  36 ivB‡dj e¨vUvt Gi mvg‡bi  iv¯—vq wewWAvi 

m`m¨Mb wPrKvi Ki‡Q Ges †`Šov‡”Q| cªPÛ †Mvjv¸wj kã cvB|  ỳcyi 

12 Uvi mgq  wcKAvc †hv‡M gvB‡K †Nvlbv  ‡`q mk ¿̄ BDR 

(AcvV¨)iv †h, nv‡Z A ¿̄ wb‡Z n‡e| bv‡qK kvn †bIqvR K¬vm  †bqv eÜ 

K‡i †Mvjv¸wj †kvbvi ci | H w`b mvivivZ wmwoi bx‡P jywK‡q _vwK| 

26/2/09 ZvwiL weKvj 1 Uvi mgq wmMb¨vj Avi,wc †m‡±vi wbKU  

wcKAv‡c 5 Rb mk ¿̄ wewWAvi m`m¨ A ¿̄ †bqvi  ûgwK‡`q| wKš— nv‡Z 

A ¿̄ †bq bvB|  H w`b mKv‡j jvB‡b hvB| ỳcy‡i AvbygvwbK 1.45 Uvi 

mgq wmwWj †cvlv‡K †g‡mi wcQb w`‡q  Iqvj UcwK‡q  myBcvi K‡jvbxi 

wfZi w`‡q cvwj‡q bIMuvq hvB| miKvix †Nvlbv ï‡b 1/3/09 ZvwiL 43 

ivB‡dj  e¨vUt G †hvM †`B|   12/5/09 ZvwiL  Avgv‡K wcjLvbvq 

cvVvq -6/5/09 ZvwiL   Avgv‡K †MªdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of P.W.427 

does not bear any substance. She claims to identify the Appellant 

and other accused who entered into her residence forcibly by 

breaking down the door and abused her while she was taken to 
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quarter guard. But she admitted in her cross-examination on 

behalf of DAD Touhid and others-‘B¢j aMe Bp¡j£−cl e¡j S¡ea¡j e¡ 

f−l g¥−VS ®c−M Bp¡j£−cl pe¡J² L¢lz ®L¡e ¢i¢XJ g¥−VS c¡¢Mm L¢l e¡C’. In 

cross-examination on behalf of Wasim Akram I.O (P.W. 654) 

admitted- ‘¢fX¢hÔE 427 a¡R−e¡i¡ j¡q¡ 18.03.2009 a¡¢l−M Bj¡l L¡−R 

Sh¡eh¾c£ ®cuz I ¢ce wfwWI g¥−VS Së Ll¡ qu e¡C’. Such identification 

beyond judicial process is inadmissible in law. P.W.464 claims 

that the Appellant was in his class and defying his order he left 

the class. But in the same voice he claims to see him with 

agitated mood and on firing. His above testimony appears 

contradictory. More so, he also claims that he identified the 

Appellant with video-footage and such identification beyond 

judicial process appears inadmissible in law. He referred the 

Regiment No. of the Appellant as 57594 and subsequently 

retracted it as being tutored. Admittedly he is a witness of 

supplementary C.S. as he deposed on 15.02.2011. His evidence 

appears untrustworthy. P.W.497 is a seizing officer. He claims to 

recover two bullets from the bed of the Appellant, but he 

admitted in his cross-examination that none of the accused was 

present at the time of recovery. His evidence also does not bear 
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any substance. The confession of the Appellant is outrightly 

exculpatory in nature. By his confession he did not admit any 

guilt. Such confession can’t be used as evidence against the 

Appellant in proving charges against him.     

Mr. Islam further submits that learned trial judge having 

failed to assess and weigh the evidence erroneously found the 

Appellant guilty of the offences and sentenced him illegally and 

it warrants necessary interference. Consequently, the Cr. 

Appeal  filed on behalf the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 427, 464 are eye witnesses to the 

occurrence. P.W. 427 herself identified the Appellant at the 

time of forcible entry to her residence by breaking door and 

also while she was taken to quarter guard since the appellant 

was abusing her. She admitted that she did not know the name 

of the Appellant at the time of occurrence but she identified him 

with the footage. Her evidence is quite natural and reliable. P.W 

464 is the trainer under whom the Appellant was a trainee on 

the date of occurrence. His evidence as to identification of the 

Appellant with arms thus stands beyond doubt. He affirmed the 

correct Regiment No. of the Appellant in his cross-examination. 

The learned Deputy Attorney General in course of his 

argument refers P.W.497 Md. Monirul Alom, the seizure 

witness as regards to recovery of items, but it does not show 

any recovery from the possession of the Appellant. More so, he 
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admitted in his cross-examination that nothing was sized in 

presence of the convict/appellant. 

The learned Deputy Attorney General further submits 

that trial court on proper appreciation of evidence rightly found 

the Appellant guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.  In view of 

above facts, Cr. Appeal filed by him does not deserve any 

consideration.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Delwar Hossain (C.S.A.214) 

stated in his confessional statement- 

“ mv‡o 7 Uvi mgq wmMb¨vj  wWDwUi K¬v‡m hvB|  Abygvb 9.00 Uvi 

mgq  36 ivB‡dj e¨vUvt Gi mvg‡bi  iv¯—vq wewWAvi m`m¨Mb wPrKvi 

Ki‡Q Ges †`Šov‡”Q| cªPÛ †Mvjv¸wj kã cvB|  ỳcyi 12 Uvi mgq  

wcKAvc †hv‡M gvB‡K †Nvlbv  ‡`q mk ¿̄ BDR (AcvV¨)iv †h, nv‡Z 

A ¿̄ wb‡Z n‡e| bv‡qK kvn †bIqvR K¬vm  †bqv eÜ K‡i †Mvjv¸wj 

†kvbvi ci | H w`b mvivivZ wmwoi bx‡P jywK‡q _vwK| 26/2/09 ZvwiL 

weKvj 1 Uvi mgq wmMb¨vj Avi,wc †m‡±vi wbKU  wcKAv‡c 5 Rb mk ¿̄ 

wewWAvi m`m¨ A ¿̄ †bqvi  ûgwK‡`q| wKš— nv‡Z A ¿̄ †bq bvB|  H w`b 

mKv‡j jvB‡b hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws. 427 and 464 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 427 and 464 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 427 deposed-  

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 
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igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

P.W. 464 deposed-  

‘MZ 25/2/09 wmMbvj †m±‡i KvR ïiæ Kwi| cÖwk¶K wnmv‡e K¬vm ïiæ 

Kwi| Abygvb 9 1/2 Uvq `ievi n‡j ¸wji kã cvB| K¬v‡mi QvÎ‡`i m‡½ †d¬v‡i 

Ae ’̄vb Kwi| 66535 QvjvDwÏb, 75794 †`‡jvqvi mn A‡b‡K Avgvi K_v 

Agvb¨ K‡i K¬vm iæg †_‡K †ei n‡q hvq| Zvnviv D‡ËwRZ Ae ’̄vq fire K‡i †`wL 

Ges `ievi n‡ji w`‡K hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.248 Sepoy/67569 Md. Bulbul 

Hossain. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code and 

sentenced him imprisonment for life with a fine of Tk.50,000/- 

in default S.I. for 5(five) years; 10(ten) years with a fine of 
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Tk.20,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.401 Manik Miah 

 P.W.335 Dilara Alo Chondona, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.335 Dilara Alo Chondona, Magistrate deposed that 

she recorded the confessional statement of the 

condemner/appellant on 10.04.2009 in compliance with the 

Provisions under Section 164 of the Code of Criminal 

Procedure. She identified the confessional statement of the 

appellant as exhibit 447 and her signature 447/1 series.  

In cross-examination on behalf of the appellant she stated 

that the appellant was arrested on 27.02.2009 and placed before 
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her on 10.04.2009. She denied the suggestion that she did not 

record the statement of the appellant in compliance of the 

provisions of sections 164 and 364 of the Code of Criminal 

Procedure.  

P.W.401 LNK. 52312 Md. Manik Miah. He deposed that 

on 25.02.2009 he went to Darber. After commencement of 

Darber two Sepoys pointed arms. The officers detained one and 

other one ran away. There happened disorder and the BDR 

personnel left Darber. He also left Darber and moved towards 

Line. On the way, he came to see vehicles from the Parade 

ground have been taking out rapidly. Azim Patwary took away 

the vehicle of the commander. In the Line some BDR personnel 

were abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L®m …¢m Ll¡ q®hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see 74911 Shafiul, 

54793 Nasir, the appellant 67569 Bulbul, 74730 Faijulah, 

74274 Ajaher, 77525 Sepoy Mamun, 54815 Jahangir, 67660 

Anowar and some others to hold arms and to make firing. They 

were looking for army officers. He came to see many BDR 
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personnel to make firing beside canteen. Thereafter he came 

back to his own Line.  

In cross-examination on behalf of the appellant he stated 

that after the occurrence Maj. Shah Alam became 2IC. He 

denied the suggestion that before deposition he was with Shah 

Alam. He cannot say whether Shah Alam was a witness. He 

deposed before the I.O. on 29.04.2009. The name was inscribed 

in the dress. ‘†cvlv‡K bvg ‡jLv Av‡Q| ey‡K wcQ‡b b¤¦i _v‡KÕ Major ‘j¡S’ 

was his relative. He denied the suggestion that he deposed 

falsely and that he did not see the accused.  

P.W.654 is the investigation officer, a formal witness, but 

he admitted in his cross-examination that the appellant was 

taken on remand for five days. 

The confessional statement of the appellant Sepoy/67569 

Md. Bulbul Hossain (C.S.248), runs as under- 

“Avwg wmcvnx 67569 eyjeyj †nv‡mb| Avwg 13/7/02 ZvwiL wmcvnx c‡` 

we wW Avi G †hvM`vb Kwi| Avwg KzwoMÖvg †Rjvq 03 eQi PvKzix Kivi 

ci 2005 mv‡j m`i `dZi wcjLvbvq e`jx n‡q Avwm| Avwg 24 

ivB‡dj e¨vUvwjq‡bi e¨viv‡K _vwK| Avgvi ¿̄x Avgvi evev gv‡qi mv‡_ 

bxjdvgvix‡Z _v‡K| MZ 24/2/09 Bs ZvwiL cÖavbgš¿xi mvjvgx c¨v‡i‡W 
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Avwg `k©K mvwi‡Z Dcw ’̄Z wQjvg| 25/2/09  Bs ZvwiL Avgvi cy‡iv 

e¨vUvwjqb †K dj Bb K‡i `ievi n‡j mKvj 9.00 Uvq cvVvq| mKvj 

9.00 Uvq `ievi n‡j Abyóvb ïiæ n‡j wW wR m¨vi Av‡mb| Avwg †g‡S‡Z 

emv wQjvg| Abyôvb ïiæ nIqvi ci Abygvb Avav N›Uv ci `ievi n‡ji 

evB‡i †_‡K 02 Rb †jvK‡K †`Šo w`‡q †÷‡Ri w`‡K hvB‡Z _v‡K| Zviv 

Hold e‡j ûsKvi †`q| mvg‡bi †jvK mevB ùvwo‡q co‡j H mgq Avwg 

wcQb †_‡K wKQz ‡`L‡Z cvB bvB| Gi ciciB `ievi n‡ji evB‡i ¸wji 

kã †kvbv hvh| `ievi n‡ji †fZ‡ii †jvKRb ZLb †`Šov‡`Šwo K‡i †ei 

n‡q hvq| AvwgI †`Šov‡Z †`Šov‡Z e¨viv‡K P‡j Avwm| e¨viv‡K N›Uv 

Lv‡bK _vwK| N›UvLv‡bK ci 30/40 Rb A ¿̄avix wewWAvi ˆmwbK duvKv 

¸wj Quy‡o wcK Avc f¨vb mn‡hv‡M Avgv‡`i e¨viv‡Ki w`‡K Av‡m| Zviv 

†gMv gvB‡K †Nvlbv †`q we wW Avi Gi me †jvK A ¿̄ nv‡Z ‡bb, e¨viv‡K 

†KD e‡m _vK‡j ev A ¿̄ nv‡Z bv wb‡j Zv‡`i‡K ¸wj K‡i †g‡i †djv 

n‡e| ZLb Avgiv f‡q e¨vivK †_‡K †ei n‡q Avwm| Avgv‡`i‡K 

†KvqvU©vi Mv‡W© wb‡q hvq| Avwg ILvb †_‡K GKwU PvBbxR ivB‡dj Ges 

10 ivDÛ ¸wj wb‡q Avwm| A ¿̄ I ¸wj wb‡q ˆmwbK †g‡m mvivw`b e‡m 

_vwK| ỳcyi ỳUv AvovBUvi w`‡K †Rvqvb‡`i wbKU Rvb‡Z cvwi †h `ievi 

n‡j A‡bK †jvK gviv †M‡Q| †ekxi fvMB Avwg© Awdmvi| Avwg© 

Awdmviiv  Avgv‡`i my‡hvM myweav †`q bv, Lvivc e¨venvi K‡i e‡j 

we‡ ª̀vn n‡q‡Q| iv‡Z ‡g‡mB wQjvg| mKv‡j e¨viv‡K hvB| Gici Avevi 
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26/2/09 ZvwiL †g‡mB wQjvg| ỳcyi 12.00 Uvi w`‡K A ¿̄ Rgv †`B 

A ¿̄vMv‡i| H w`b gvMwi‡ei Avhv‡bi mgq †RwmI †KvqvU©vi Gi cv‡k 

†`qvj UcwK‡q wbR evwo‡Z hvIqvi Rb¨ iscyi Mvgx jvwgqv ev‡m DwV| 

cw_g‡a¨ Uv½vB‡j ivZ †`oUvq RAB Avgv‡K Mvwo †_‡K bvwg‡q †bq| 

ciw`b Uv½vBj _vbvq RAB Avgv‡K n Í̄všÍi K‡i| GB Avgvi e³e¨|”  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W.401 claims to identify 

the appellant with arms and on firing from his Line, but his 

identification with Regiment No. of 10 (rebellions) appears 

unusual, unnatural and apparently tutored. He further claims 

that he identified the Appellant with the number as inscribed on 

his dress, but no evidence appears that Sepoys had regiment 

number on their dress and as such his evidence as of identifying 

the Appellant seems unreliable and untrustworthy. His evidence 

also appears vague since he did not disclose in which direction 

the Appellant and other rebellions were firing and where they 

were looking for the army officers. His above uncorroborated 

solitary testimony can’t be based on to support the impugned 

conviction and sentence which apparently appears to be passed 
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arbitrarily, merely on conjecture and surmise, without proper 

appreciation of the evidence.  

Mr. Islam further submits that as per admission of P.W. 

654, the investigation officer, the Appellant was taken on 

remand for 5 (five) days and P.W.335, the confession recording 

Magistrate as certified in column 8 ‘Avmvgxi kix‡i †Kvb AvNv‡Zi ¢Qq² 

bvB| Avmvgx m¤ú~b© my ’̈̄  e‡j cÖZxqgvb nqÕ not being proper, the 

confession does not seem voluntary. Trial Court having failed 

to appreciate the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the Appellant be allowed.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.W. 401 hailed from 24 Battalion 

and he identified the Appellant with his regiment No. In view 

of his evidence the Appellant was a member of unlawful 

assembly and active participant to the rebellion with arms and 

on firing with others and also looking for army officers for 

execution of their common intention/ common object to kill 

army officers in BDR. His evidence stands unblemished, 

unshaken in the face of cross-examination on behalf of the 

Appellant and thus appears reliable, credible, trustworthy. In 

view of section 134 of evidence Act it can be safely based on in 

proving the charges against the Appellant. 
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 The learned Deputy Attorney General further submits 

that the confession of the Appellant is inculpatory in nature. – 

‘Avwg ILvb †_‡K GKwU PvBbxR ivB‡dj Ges 10 ivDÛ ¸wj wb‡q Avwm| A ¿̄ I 

¸wj wb‡q ˆmwbK †g‡m mvivw`b e‡m _vwK|’ No evidence appears that 

confession was taken under coercion or any duress. Mere taking 

on remand and irregularity in making certificate in the 

confessional statement by the Magistrate does not render the 

confession inadmissible. The confession of the Appellant finds 

corroboration with the testimony of P.W. 401 that he took up 

arms for execution of the common object/ common intention of 

the rebellions to kill army others in BDR.     

The learned Deputy Attorney General also submits that 

trial court on proper assessment of the evidence on record 

rightly found the Appellant guilty of the offences and sentenced 

him rightly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on behalf the Appellant be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Bulbul Hossain stated in his 

confessional statement– 

‘ZLb Avgiv f‡q e¨vivK †_‡K †ei n‡q Avwm| Avgv‡`i‡K †KvqvU©vi 

Mv‡W© wb‡q hvq| Avwg ILvb †_‡K GKwU PvBbxR ivB‡dj Ges 10 ivDÛ ¸wj 

wb‡q Avwm| A ¿̄ I ¸wj wb‡q ˆmwbK †g‡m mvivw`b e‡m _vwK| ỳcyi ỳUv 

AvovBUvi w`‡K †Rvqvb‡`i wbKU Rvb‡Z cvwi †h `ievi n‡j A‡bK †jvK gviv 

†M‡Q| †ekxi fvMB Avwg© Awdmvi| Avwg© Awdmviiv  Avgv‡`i my‡hvM myweav †`q 

bv, Lvivc e¨venvi K‡i e‡j we‡ ª̀vn n‡q‡Q|’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

The P.W. referred above saw him with arms, in unlawful 

assembly and to participate  in the occurrence in furtherance of 

their common intention.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 401 deposed-  

‘†jvKRb QyUvQywU K‡i †ei n‡Z _v‡K Avwg jvB‡b †h‡Z _vwK| cw_g‡a¨ 

c¨v‡iW MÖvD‡Û Mvox¸wj ª̀æZ mwi‡q †bq| AvwRg cv‡Uvqvix Avgvi Awabvq‡Ki 

Mvox mwi‡q †bq| jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i A ¿̄ Qvov †KD 

_vK‡j ¸wj Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn A‡bK‡K A ¿̄ wb‡q 

Avm‡Z †`wL| 74911 kwdDj 54793 bvwQi, 67569 eyjeyj, 74730 
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dqRyjøvn, 74274 AvRnvi, 77525 wmcvnx gvgyb, 54815 Rvnv½xi, 67660 

Av‡bvqvi mn Av‡iv A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i 

†LvR Ki‡Z _v‡K| K¨vw›U‡bi cv‡k A‡bK wewWAvi ‰mwbK‡K fire Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 
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Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.250 Sepoy/65417 Ukrurching 

Marma @ Uching. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.17 Md. Motaleb Miah 

 P.W.357 Shahdat Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 17 Md. Motaleb Miah deposed that on 25.02.2009 

he attended Darber with other BDR personnel. Darber started at 

9.00 A.M. At about 9.30 Sepoy Moyeen entered into Darber 

and pointed arms on D.G. and behind him Kajal of 44 Battalion 

also entered into Darber with arms. All the BDR personnel 

stood up saying- ‘Rv‡Mv’ ................................ He left Darber and 

moved towards 24 Rifle Battalion and afterwards came on 5th 

floor on his own unit. At about 10.30 A.M he came to hear 

miking for taking arms and to join in the rebellion and in 

default threatened to life. He came down at ground floor where 

he saw the Appellant Kaching Marma, Sepoy Safiqul, 

Habilder Badsha, Sepoy Minhaj and Subeder Ishak with arms. 

He hid himself in bathroom. 

 In cross-examination on behalf of the Appellant, he 

stated that he has been promoted to Habilder from Naik. He had 

no illegal ambition. He did not sign on any blank paper. There 
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was wall to the west of 24 Battalion. He saw the accused with 

arms. He reiterated that he saw the Appellant with Rifle in his 

hand. He can’t say among the accused who are present in the 

court. He denied the suggestion that he deposed falsely to 

exempt himself as an accused.  

P.W.357 Shahdat Hossain, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

18.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 597 and his 

signature 597/1 series.  

In cross-examination on behalf of the Appellant he 

denied the suggestion that he did not appraise the effect of 

confession to the Appellant and that he did not follow the 

provisions under Section 164/ 364 of the Code of Criminal 

Procedure and that he did not apply his judicial mind in 

recording the statement of the Appellant.  

P.W.654 is the investigation officer, a formal witness.  
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In his cross-examination on behalf of the Appellant he 

stated that he implicated the Appellant in C.S on the basis of 

P.W. 17. 

The confession of the Appellant Ukrurching Marma 

(C.S.A.250), runs as under- 

“Avwg 2005 mv‡ji Ryb gvm n‡Z 24 e¨vUvwjqb B †Kv¤úvbx‡Z Kg©iZ 

_vwK| MZ 24/2/09 Zvs cÖavbgš¿xi AvMgb Dcj‡¶¨ c¨v‡i‡W Ask 

wbB| H w`b mvivivZ wekªvg Kwi| 25/2/09 Zvs †fvi 05.00 NwUKv 

nB‡Z wbR¯̂ †Kv¤úvbx GjvKv Svoy w`B Ges Svoy †k‡l e¨viv‡K wd‡i hvq 

Ges nvZ gyL ay‡q 7.15 wgt Gi w`‡K bv¯—v LvB| wekªvg Kwi| Avwg 

Kvco †Pvco †avjvB Ki‡Z hvq| Gic‡i i“‡g wd Kvco †Pvco ivwL| 

ZLb †ejv Abygvb 9.30 wgt| `ievi n‡j dvqv‡ii kã ïwb| e¨viv‡K 

Avgiv 05 Rb nvwRi wQjvg, h_v nvwej`vi dRjy, bv‡qK Avng`, wmcvnx 

evey Kzgvi, wmcvnx Gbvgyj I Avwg| bv‡qK Avn‡g` wb‡P bv bvgvi wb‡ ©̀k 

†`q| mKvj 11.00 e¨viv‡K wQjvg| evB‡i †jvKRb gvB‡K 4/5 Rb 

gy‡Lvkavix ‡jvK e‡j †h A ¿̄ †bI| bB‡j ¸wj Ki‡ev| Gici Avwg 

e¨vivK †_‡K †b‡g A ¿̄ †bIqvi Rb¨ †Kv‡Z hvB Ges ivB‡dj I ¸wj 

wbB| e¨viv‡Ki wcQ‡b wM‡q e‡m _vwK| mg‡q mg‡q †g‡m Lvbv LvB Ges 

wbR Ae ’̄v‡b e‡m _vwK| Avwg iv‡Î †UBjvm© i“‡gi wcQ‡b Ae ’̄vb Kwi| 

26/2/09 Zvs †fv‡i Avwg A ¿̄ Rgv †`B| e¨viv‡K †diZ Avwm| mgq 
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mgq Lvbv LvB| 3.00 Uvi w`‡K gvBwKs ï‡b 5 bs †MBU w`‡q wmwfj 

wnmv‡e P‡j hvB bexbMi mvfv‡i i¨ve-4 Gi wbKU aiv cwo| Avwg ev‡m 

hvB‡Z wQjvg| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the prosecution cited only 

P.W. 17 as solitary witness. P.W. 654, I.O. admitted that he 

implicated the Appellant in C.S. only on the basis of P.W. 17. 

But his evidence is quite irrelevant in respect of the Appellant. 

The Appellant is Ukrarching Marma, but P.W. 17 refers the 

accused namely-‘L¥¢Qw j¡lj¡’. He neither referred the 

Battalion/Regiment No. of the Appellant nor identified him on 

dock. Thus the identification of the Appellant by P.W. 17 

appears unacceptable and unreliable. P.W. 357, Magistrate also 

recorded the confession of ‘L¥¢Qw j¡lj¡’ which has no relevancy 

with the present Appellant. More so, it appears a product of 

torture being recorded after taking on remand for 5 (five) days. 

He submits that, in fact, no substantive evidence appears 

against the Appellant. Trial court failed to assess and weigh the 

evidence and erroneously found the Appellant guilty of the 

offences and sentenced him arbitrarily by the impugned order 
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and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.W. 17 hailed from 24 Battalion. 

The Appellant is Ukrurching Marma but popularly known as 
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‘Kuching Marma/Uching Marma’. So P.W.17 rightly referred 

him as ‘Kuching Marma’ and he was cross-examined as 

‘Uching Marma’. There is no ambiguity to the identification of 

the Appellant but the ambiguity appears in pronunciation of his 

name. P.W.357 also righty recorded the confession statement of 

the Appellant as ‘Kuching Marma’ and in the statement exhibit-

597 his name appears as ‘Uching Marm’. P.W. 17 saw him with 

arms. His evidence bears substance. The confession of the 

Appellant appears inculpatory. He admitted in his statement of 

taking arms and ammunitions and it finds corroboration by the 

testimony of P.W. 17. Although the Appellant was taken on 

remand but no evidence appears to obtain it under coercion. 

P.W. 357, the confession recording Magistrate duly certified the 

confession of the Appellant as voluntary. The confession of the 

Appellant being true and voluntary it can solely be based for 

impugned conviction and sentence to the Appellant. The 

impugned order having passed on proper appreciation of the 

evidence on record it does not warrant any interference. In view 

of the above facts, the Cr. Appeal filed by the appellant be 

dismissed.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Uching Marma stated in his 

confessional statement– 

‘Gici Avwg e¨vivK †_‡K †b‡g A ¿̄ †bIqvi Rb¨ †Kv‡Z hvB Ges 

ivB‡dj I ¸wj wbB| e¨viv‡Ki wcQ‡b wM‡q e‡m _vwK| mg‡q mg‡q †g‡m Lvbv 

LvB Ges wbR Ae ’̄v‡b e‡m _vwK|’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. All the P.Ws. 

referred above saw him with arms and participating to the 

occurrence. The P.W. referred above saw him with arms, in 

unlawful assembly and to participate in the occurrence in 

furtherance of their common intention.   

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 17 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 17 deposed-  

‘Abygvb 10
1
2  Uvq gvB‡K e‡j e¨vivM †Q‡o w`‡q A ¿̄ wb‡q we‡ ª̀v‡n †hvM 

w`b| hw` KvD‡K e¨viv‡K cvIqv hvq Zvn‡j ¸wj Kiv n‡e| ZLb Avwg bx‡P †b‡g 

Avwm| ZLb KzwPs gvigv‡K †`wL| wmcvnx mwdKzj, nvwej`vi ev`kv, wmcvnx 
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wgbnvR I my‡e`vi BmnvK‡K †`wL mk ¿̄ Ae ’̄vq| c‡i Avwg ev_i“‡g AvZ¥‡Mvcb 

Kwi| c‡i wmcvnx DËg eo~qv, wmcvnx gvgyb, wmcvnx nvi“b, wmcvnx ZvwiKzj mn 

A‡b‡K i³v³ I AvnZ Ae ’̄vq †gRi gvgyb‡K †U‡b †nuP‡o DËi w`‡K wb‡q 

hvB‡Z‡Q| wKQy¶Y c‡i ¸wji kã cvB| c‡i †gRi gvgy‡bi g„Z‡`n †`L‡Z 

cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 
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life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.251 Sepoy/77593 Zakirul Islam. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.58 Mokarram Ahmed 

 P.W.87 Shohel Rana and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of confessional statement of the of co-

accused –  
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Sepoy Md. Siddique Alom (C.S. A.57) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.58 Maj. Mokarram Ahmed deposed that he had his 

posting at Savar cantonment. He was attached with Peelkhana 

on 15.02.2009. On completion of his duty till 6 A.M. on 

25.02.2009 he went to officers’ mess. At 9.30 A.M. Maj. 

Monjur informed him of firing in Darbar. He came to see 

through window the BDR personnel to make firing. At about 

10.30 A.M. he was informed that the officers have been killed. 

Having afraid he closed the door. At about 11.30 A.M. he came 

to hear breaking the door of adjacent room. He took shelter in 

the bathroom. After a while, they broke down the door of his 

room and attempted to make firing. He came out from 

bathroom and begged his life. 5/6 BDR personnel assaulted 

him. They brought him out and took him in adjacent room. 

There he came to see the wife of captain Tanvir. They assaulted 

her. BDR personnel took him to quarter guard. They assaulted 
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him with arms. The BDR personnel who assaulted him were 

Sepoy Washim, Sepoy Palton Chakma, Sepoy Saleh, the 

Appellant Sepoy Zakir, Sepoy Ripon Pathan, Sepoy Farhad 

and Sepoy Mamun. 

In cross-examination on behalf of the Appellant he stated 

that Home Minister came at 2.30 P.M. Light was put off 10/15 

minutes ahead of arrival of Home Minister. He was on duty at 

quarter guard since 6.00 A.M. on 25.02.2009 and Maj. Riaz 

was in charge of the quarter guard. He did not happen to meet 

with him on that day. He can’t say whether any Sepoy was with 

Maj. Riaz. He did not refer the regiment number of Zakir. He 

can’t say whether the Appellant was arrested by RAB on 

26.02.2009. He denied the suggestion that he did not see him 

with arms and that at the time of occurrence the Appellant was 

in Sainik Line and that he deposed falsely at the instance of 

investigation officer. The Appellant did not serve with him. He 

served in 24 Battalion.  

 P.W.87 Shohel Rana deposed that on 25.02.2009 at 9.30 

he was in Barak. Later on, some BDR personnel asked all in the 

Line to come down. Accordingly he came down and came to 
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see 78113 Sepoy Rabbani, 77593 Sepoy Zakir and others with 

arms and agitated mood. They were firing towards Darbar and 

saying- ‘wewWAvi G †mbv Awdmvi _vK‡e bv’. 

 In cross-examination on behalf of the Appellant, he 

stated that I.O. read over the statement to him. He deposed 

before the I.O. that BDR personnel had grievance. The 

Appellant Zakirul was a member of ‘Uv Uz †kv’. He denied the 

suggestion that the Appellant was innocent and he deposed 

falsely against him.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf the Appellant he stated 

that in C.S. the Appellant was named as Zakirul but in 161 

statement of P.W. 78 his name has been recorded merely as 

Zakir and there is no reference of his Regiment number. In 161 

statement of witness Sohel Rana the regiment number of the 

Appellant has been recorded 77595 and that is the number of 

the Appellant.  

The confessional statement of co-accused Sepoy Md. 

Siddique Alom (C.S.A.57) runs as under- 



 

 

4955 

“Avgvi bvg wQwÏK Avjg| wmcvnx bs 75285| Avwg 15/1/06 mv‡j 

we.wW.Avi G †hvM`vb Kwi| MZ 3/7/06 mv‡j 44 ivB‡djm e¨vUvwjqv‡b 

e`jx n‡q Avwg wewWAvi m`i `dZi wcjLvb XvKvq †hvM`vb Kwi| 

24/2/09 ZvwiL Avwg Kv‡ji weeZ©b  evsjv‡`k bv‡g ivB‡djm mßvn 

Dcj‡¶¨ cÖavbgš¿xi c¨v‡i‡W wQjvg| 25/2/09 Zvwi‡L mKvj 7 Uvq Nyg 

†_‡K D‡V bv Í̄v †L‡q wmMb¨vj †m±i MªvD‡Û hvB| mKvj AvUUvq Avgv‡`i 

djBb nq| Avgv‡`i †K ejv nq †h H w`b Avgv‡`i c¨v‡iW gvjvgvj 

Rgv †bqv n‡e bv| gvjvgvj 27/2/09 ZvwiL Rgv cÖ̀ v‡bi Rb¨ nvwej`vi 

I Í̄v` Avãyj gwZb Avgv‡`i wb‡ ©̀k †`q| Gi ci Avwg 44 e¨vUvwjq‡bi 

jvB‡b P‡j hvB| jvB‡b wM‡q Avwg Nywg‡q cwo| Abygvb mv‡o bqUvi 

w`‡K Avwg ¸wji k‡ã †R‡M DwV| wKQz¶b ci Avgv‡`i jvB‡bi mvg‡b 

duvKv ¸wji AvIqvR cvB| 44 e¨v‡Uwjq‡bi K‡›Uªvj iæg †_‡K gvB‡K 

†Nvlbv ïwb †h Avgv‡`i‡K wb‡P ‡b‡g A ¿̄ wb‡Z ejv n‡”Q Ges Avgv‡`i 

nv‡Z A ¿̄ bv _vK‡j ¸wj K‡i †g‡i †djv n‡e e‡j ûwkqvwi †`qv n‡”Q| 

ZLb  Avwg ZwoNwo K‡i D‡VB Bbwbdg© jvMv‡q wb‡P †b‡g A ¿̄vMv‡i P‡j 

hvB| A ¿̄vMvi †_‡K Avwg GKUv PvBwbR ivB‡dj †bB| H mgq mevB 

B‡”Qg‡Zv A ¿̄ wbw”Qj| A ¿̄vMvi †_‡K †ei n‡ZB †`wL BDR Gi 

†cvkvK civ K‡qKRb gyL †eu‡a ¸wj weZiY Ki‡Q| Avgv‡KI 5 ivDÛ 

¸wj †`qv nq| Avwg 24 ivB‡dj  e¨vUvwjq‡bi mvg‡b wM‡q 1 ivDÛ ¸wj 

Qzuwo| A‡b‡KB ZLb dvqvwis KiwQj| Gici Avwg Awdmvm© †g‡mi w`‡K 
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P‡j hvB| ILv‡b kZ kZ wewWAvi Gi m`m¨ †K Mywj Pvjv‡Z †`wL| Avwg 

I‡`i mv‡_ 4 ivDÛ duvKv ¸wj Kwi| H mgq wmcvnx RvwKiæj Ges wicb 

cvVvb‡KI ¸wj Pvjv‡Z †`wL| Avgvi 5 ivDÛ ¸wj †kl n‡q †M‡j Avwg 

cybivq jvB‡b †diZ Avm‡Z _vwK| H mgq 24 ivB‡djm Ges XvKv 

†m±‡ii gvSvgvwS iv Í̄vq 3/4 wU wcK Avc f¨vb †`L‡Z cvB|  GKRb 

gy‡Lvkavix wewWAvi Avgv‡K wcQ‡bi wcK Avc f¨v‡b †U†b †Zv‡j| ILv‡b 

GKRb my‡e`vi ‡gRi‡K †`L‡Z cvB| wcK Avc ¸wj 4 bs †M‡Ui w`‡K 

iIbv †`q| Avgv‡K 4 bs †M‡Ui Ges 3 bs †M‡Ui gvSvgvwS bvwg‡q †`q| 

13 ivB‡djm Gi mvg‡b †_‡K Avwg 20 ivDÛ ¸wj †bB| Abygvb 

GMv‡ivUv mv‡o GMv‡ivUvi w`‡K Avwg B Gg B IqvKm‡c hvB| ILv‡b 

ey‡jU cÖæd Mvwo‡Z D‡V 4 bs †MU ch©šÍ UnjiZ _vwK| H Mvwo‡ZB Avwg 

26/2/09 ZvwiL mKvj ch©šÍ wQjvg| mKvj †ejv Avgvi e¨vUvwjqv‡b wd‡i 

wM‡q LvIqv I †Mvmj †m‡i Avevi BDwbdg© c‡i wb‡P bvwg| Avgvi 

e¨vUvwjq‡bi wcQ‡b GKUv iv Í̄v Av‡Q| ILv‡b wM‡q ‡`wL eû BDR m`m¨ 

A ¿̄ nv‡Z ùvwo‡q Av‡Q| gvB‡K †Nvlbv ïwb †h miKvwifv‡e A ¿̄ Rgv 

†`qvi Av‡`k n‡q‡Q wKš‘ Avwg©iv †h †Kvb mgq Avµgb Ki‡Z cv‡i 

Avcbviv A ¿̄ Rgv bv w`‡q jywK‡q _vKyb| †Nvlbv ï‡b Avwg 4_© †kÖbxi 

†KvqvUv‡ii 3 Zjvq wM‡q wmuwoi duvKv RvqMvq ewm| Avgvi wcQ‡b wmcvnx 

†g‡n`x Ges wRqv Av‡m| ILvbKvi GK Kg©Pvix Avgv‡`i‡K Zvi evmvq 

jywK‡q iv‡L| Abygvb ‡ejv 2 Uvq gvB‡K †Nvlbv ïwb †h Avgv‡`i BDR 
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†`i miKvwifv‡e mvaviY ¶gv  †Nvlbv Kiv n‡q‡Q Ges A ¿̄ Rgv w`‡Z 

ejv n‡q‡Q| Gici Avwg A ¿̄ Rgv w`‡q jvB‡b wd‡i Avwm| Abygvb †cŠ‡b 

3 Uvq Avwg eªvk dvqv‡ii kã cvB| Gici Avwg wmwfj †Wª‡m KmvB †gvo 

w`‡q cvwj‡q †gv:cyi evmó¨v‡Û hvB| ev‡m K‡i wegvb e›`i †ók‡b P‡j 

hvB| ILvb †_‡K GKZv †Uª‡b Avgvi evwo Rvgvjcyi P‡j hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of the 

prosecution witnesses is vague and unspecified. P.W.58 served 

in 24 Battalion while the appellant hailed from 44 Battalion. 

P.W.58 admitted-‘Bp¡j£ Bj¡l p−‰ L¡S L−l e¡C’. Thus he had no 

occasion to be familiar with the Appellant and as such his 

identification of the Appellant is doubtful. He merely refers the 

accused as Sepoy Zakir. There were 12 BDR personnel named 

Zakir. In fact, the Appellant is Zakirul Islam. He did not refer 

the Battalion/Regiment No. of the Appellant. The identification 

of the Appellant by P.W. 87 is also not proper and reliable. I.O 

(P.W. 654) admitted that P.W.87 deposed before him the 

Regiment No. of the Appellant as 77595 but fact remains the 

No. of the Appellant is 77593. He referred the correct No. of 

the Appellant by way of embellishment being tutored. None of 
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the witnesses disclosed any culpability of the Appellant to any 

offence. The confession of co-accused (C.S. 57) finds no 

corroboration by any witness and thus it can’t be treated as 

evidence. The prosecution evidence appears shaky and 

unworthy of credit to support the impugned order of conviction 

and sentence to the Appellant and it warrants necessary 

interference. The Cr. Appeal filed on behalf of the Appellant be 

allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws.58 and 87 are eye witnesses to the 

occurrence and they both saw the appellant with arms. It 

appears from their evidence that the Appellant figured himself 

as a rebellion, ransacked the army quarters, assaulted them, 

made firing for implementation of the common 

intention/common object of the BDR personnel ‘¢h¢XBl H ®pe¡ 

A¢gp¡l b¡L−h e¡’. No doubt, the evidence of above P.Ws. bears 

substance. The confession of co-accused also lends support to 

the evidence of P.Ws. in respect of holding arms by the 

Appellant figuring himself as a rebellion-‘…..S¡¢Ll−L l¡C−gm 

q¡−a O¤l¡ ®gl¡ Ll−a ®c¢M’. Trial court on proper appreciation of the 

evidence rightly found the Appellant guilty of the offence and 

sentenced him accordingly and it does not warrant any 

interference. Cr. Appeal filed on his behalf is liable to be 

dismissed.      
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confessional statement of the 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused Sepoy Md. Siddique Alom (C.S.A.57) stated 

in his confessional statement- 

“Avwg ZwoNwo K‡i D‡VB Bbwbdg© jvMv‡q wb‡P †b‡g A ¿̄vMv‡i P‡j 

hvB| A ¿̄vMvi †_‡K Avwg GKUv PvBwbR ivB‡dj †bB| H mgq mevB 

B‡”Qg‡Zv A ¿̄ wbw”Qj| A ¿̄vMvi †_‡K †ei n‡ZB †`wL BDR Gi 

†cvkvK civ K‡qKRb gyL †eu‡a ¸wj weZiY Ki‡Q| Avgv‡KI 5 ivDÛ 
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¸wj †`qv nq| Avwg 24 ivB‡dj  e¨vUvwjq‡bi mvg‡b wM‡q 1 ivDÛ ¸wj 

Qzuwo| A‡b‡KB ZLb dvqvwis KiwQj| Gici Avwg Awdmvm© †g‡mi w`‡K 

P‡j hvB| ILv‡b kZ kZ wewWAvi Gi m`m¨ †K Mywj Pvjv‡Z †`wL| Avwg 

I‡`i mv‡_ 4 ivDÛ duvKv ¸wj Kwi| H mgq wmcvnx RvwKiæj Ges wicb 

cvVvb‡KI ¸wj Pvjv‡Z †`wL|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and to participate in the occurrence in 

furtherance of their common intention.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 58 and 87 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 58 deposed-  
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‘wfZ‡i K¨vw›Ub Zvbwf‡ii ¿̄x‡K †`wL †Kv‡j ev”Pv mn| Awdmv‡ii ¿̄x‡K 

gviai K‡i| Zviv Avgv‡`i wb‡q †KvqvU©vi MvW© w`‡q Av‡m ZLb GKRb ˆmwbK 

Avgv‡K A ¿̄ w`‡q evwi gv‡i| I LyRv gv‡i ¶Z GL‡bv Av‡Q| K‡qKRb G‡m 

cybivq Avgv‡K gviai K‡i| hviv Avgv‡K gv‡i Zviv nj wmcvnx cëb PvKgv, 

wmcvnx mv‡jn  I wmcvnx RvwKi, wmcvnx wicb cvVvb, wmcvnx dinv`, wmcvnx 

gvgyb, wmcvnx Iqvwmg| Zviv gvi‡Z gvi‡Z †KvqvU©vi Mv‡W©i wfZi XyKvq|’  

P.W. 87 deposed-  

‘25/2/09  mKvj  9.30 wgt Avwg e¨viv‡K wQjvg| c‡i wKQy wewWAvi 

m`m¨ PxrKvi K‡i  ej‡Z _v‡K jvB‡b hviv Av‡Q mevB bx‡P bvgyb| f‡q bx‡P 

bvwg| 78113 bv¤̂vi wmcvnx ieŸvbx  I 77593 wmcvnx  RvwKi‡Kmn Ab¨‡`i 

A ¿̄mn D‡ËwRZ †`wL| Zviv fire Ki‡Z Ki‡Z `ievi n‡ji w`‡K hvB‡Z‡Q I 

ej‡Z‡Q wewWAvi G †mbv Awdmvi _vK‡e bv|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.252 Sepoy/79875 Md. Rinal Chakma.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.160 Sepoy Md. Moniruzzaman and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.160 Md. Moniruzzaman stated that on 25.02.2009 he 

was in Darber. At about 9.25 A.M.  an armed Sepoy entered into 

Darber. After the instruction of DG he waited in Darbar. 

Afterwards came out from Darbar. On the way to his unit, he 

came to see Naik 49078 Abdul Wadud, Sepoy 72454 Gias 

Uddin, the Appellant Sepoy 79875 Rinel Chakma, 76803 

Mollah Sayed and some other BDR persons with arms and on 

firing. Having failed to reach at unit he crossed the wall beside 

gate No.5 and went to his residence at Hazaribag. 

In cross-examination on behalf of the Appellant, he denied 

the suggestion that he did not depose before the I.O. that he was 



 

 

4969 

going towards unit. There were 4 gates in Peelkhana. Gate No.5 

was nearest to Darber and it was 20/25 yard far away from 

Darber towards south. At about 9.45 he left Darber. He denied 

the suggestion that he did not see Rinel Chakma and also did not 

know him. He reiterated that he knew Rinel Chakma personally. 

He denied the suggestion that he deposed falsely.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant did not make any confession. He 

denied the suggestion that the witness deposed as being tutored 

and that there was no allegation of committing death against the 

Appellant and that he did not make investigation properly.  

Mr. Md. Shameem Sardar, the learned Advocate 

appearing on behalf of Appellant submits that P.W.160 came 

out from Darbar at the very outset of the occurrence and left 

Peelkhana crossing over the wall and thus his claim of seeing 

the Appellant and others with arms appears not true and 

unreliable. He deposed hypothetically. No one comes to 

corroborate his testimony. His solitary evidence being 

unreliable and untrustworthy cannot be based on for proving of 



 

 

4970 

the charges against the Appellant. Trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that both the Appellant and P.W.160 hailed from 44 Battalion 

and as such there is no doubt to his identification of the 

Appellant, More so, he duly identified the Appellant with his 

Regiment No. He reiterated in his cross-examination- ‘Avwg Zv‡K 

e¨w³MZfv‡e wPwb|’ P.W.160 is an eye witness to the occurrence. 

At the entrance of an armed Sepoy in Darbar he waited 

sometimes at the instruction of D.G. but came out afterwards 

and on his way to Line he saw the Appellant with arms with 

other rebellions on firing and thereafter he left Peelkhana 

crossing over the wall. He was cross-examined on behalf of the 

Appellant. But his evidence remains unshaken, unembellished 

unimpeachable and thus stands reliable, credible and 

trustworthy.  

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does warrant any interference.   The Cr. Appeal filed on 

his behalf be dismissed accordingly.              
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 



 

 

4974 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 160 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 
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P.W. 160 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

P.W. 160 deposed-  

‘Avwg DG mv‡n‡ei Av‡`‡ki ci `iev‡i Ae ’̄vb Kwi| fx‡o Pv‡c †ei 

n‡q hvB| BDwb‡Ui D‡Ï‡k¨ iIqvbv nB‡j cw_g‡a¨ 49078 bv‡qK Avt Iqv ỳ`, 

72454 wmcvnx wMqvm DwÏb, 79875 wmcvnx wi‡bj PvKgv, 76803 †gvjøv mvB` 

QvovI A‡bK‡K km ¿̄ Ae ’̄vq †Mvjv¸wj Ki‡Z †`wL|’ 

 All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.256 Sepoy/63287 Masudur Rahman. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.115 Md. Abdul Jalil 
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 P.W.400 Masud Ahmed 

 P.W.402 Farid Uddin 

 P.W.356 A.M.Julfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.115 Md. Abdul Jalil deposed that on 25.02.2009 he 

was on duty at Babor ground. At about 9.30 A.M. he heard firing 

from the side of Darber. He came back to Barak of 13 Battalion. 

He informed the Deputy Commander of firing. He came to see 

BDR personnel to move with arms and among them he could 

identify the appellant 63227 Sepoy Masud, 26457 Habilder 

Shafiqul, 50590 LNk Jahir, 79463 Sepoy Sadullah, 78378 Sepoy 

Atikur, 49300 Naik Dalil, 56202, LNk Altaf, 58589 Sepoy Baki 

Billah, 69110 Sepoy Jakirul and 79399 Sepoy Atiqur, all of 13 

Battalion. He also identified 79317 Sepoy Mehedi Hasan, 76228 
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Sepoy Mizanur. Many of the armed personnel were moving 

towards Darber by making fire. At evening he left Peelkhana and 

went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that after hearing firing sound he remained in Babor ground for 

about 10 minutes. As many as 7 soldiers were working with him. 

After firing they all left the ground. Babor ground was 7/800 

yard away from 13 Battalion. He cannot say how many stores 

were there in 13 Battalion. But, at least, there were 5 stores. In 

the store he remained alone.  Closing the door he talked with his 

Deputy Commander. At about 3.00 P.M. he left Peelkhana with 

his uniform. He denied the suggestion that he deposed falsely. 

P.W.400 Masud Ahmed deposed that on 25.02.2009 he 

went to Darbar but finding no room he came back to sector 

office. He heard firing at 9.30 A.M. and also came to see BDR 

personnel to run around with arms. He also saw some BDR 

personnel to go towards Darabr with arms. He came out from 

sector office at 10 A.M. He was prevented by BDR personnel 

thrice. The BDR personnel who prevented him were 54024 

Mafij, 65912 Masud Hossain and 75800 Nijam Uddin. They 
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were moving around with arms and agitated mood and also 

looking for army officers. He waited at construction section and 

afterwards came to his sector office. On the way he came to see 

the Appellant 63287 Masudur Rahman, 56787 Sepoy Nurul 

Alam with arms and agitated mood. 

In cross-examination on behalf of the appellant, he stated 

that he received summons of the court. He did not know Maj 

Mamun, but knew Abdullah-Al- Mamun. The office of ‘WvjfvZ 

Kg©m~Px©Õ was at ground floor. He did not serve in 13 Battalion. He 

denied the suggestion that he did not know the Appellant and 

that he did not come to office from construction section. Dhaka 

sector was 1 kilometer far away from 13 Battalion. He denied 

the suggestion that he did not see the Appellant with arms and 

that he deposed falsely at the instance of the prosecution. 

P.W. 402 Md. Farid Uddin deposed that on 25.02.2009 he 

went to Darber. In Darber when Sepoy Moyeen entered into 

Darber with arms there happened violence. He saved a Lt. 

Colonel. At 3.00/3.30 hours the rebellions picked up the Lt. Col. 

in an ambulance and took him to hospital. At that time he came 

to see the appellant 66287 Masudur Rahman, 65140 Sepoy 
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Moyeen on duty with arms. He also came to see 66811 Shamim 

who moved by a pick up with the rebellions.  

In cross-examination on behalf of the appellant, he stated 

that Maj. Reza was his Deputy Commander. He cannot say 

whether he had communication with others. He did not make 

any communication with his Deputy Commander. He came back 

to his Barak and took shelter in soldiers’ mess. He remained in 

the soldiers’ mess till 3.00 P.M. Subeder Anowar took away 

uniform of the Colonel Anowar. He denied the suggestion that 

they detained Lt. Colonel Anowar. He denied the suggestion that 

he himself was a participant to the rebellion. He denied the 

suggestion that he did not see the accused with arms.  

 P.W.356 A.M. Julfikar Hayat, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

28.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 570 and his 

signature 570/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.10.2009 and placed before 
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him on 04.11.2009. There is no reference where the appellant 

was kept for reflection and the name of the M.L.S.S. He denied 

the suggestion that he did not certify the column 8 and that he 

did not comply the provision of 164/ 364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession and that he complained of coercion.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the Appellant was taken on remand for 9 (nine) days. P.W 

400 deposed before him that he had his posting in Sadar 

Battalion. He did not depose before him that he worked in 13 

Battalion. The Appellant hailed from 13 Battalion. He denied 

the suggestion that the confession was obtained under coercion.  

 The confession of the appellant Masudur Rahman 

(C.S.A.256), runs as under- 

 

“24/02/09 Bs ZvwiL cÖavbgš¿xi c¨v‡i‡W Avwg `k©K wnmv‡e †`wL| 

H w`b iv‡Z Avwg evmvq _vwK| 25/02/09 G `iev‡i hvevi Rb¨ Avwg 

13 e¨vUvwjq‡b Ab¨vb¨‡`i mv‡_ †hvM ‡`B| 8.20 Uvi w`‡K Avgv‡`i 

e¨vUvwjq‡bi 250 Rb nvwej`vi †gRi Avwgby‡ji ‡bZ„‡Z¡ `iev‡i nvwRi 
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nB| Avwg Ab¨vb¨‡`i mv‡_ `iev‡ii †cQ‡bi w`‡K ewm| `w¶b w`‡K 

‡RwmIiv wQj| ‡ó‡Ri mvB‡W Avwg© Awdmviiv †Pqv‡i emv wQj| wW wR 

m¨vi 9.00 Uvq `iev‡i cÖ‡ek K‡ib| `ievi ïi“ nq| †KviAvb 

†Z‡jvqv‡Zi ci XvKv †m±i KgvÛvi wWwR‡K wi‡cvU© †`b| wW wR m¨vi 

Zvi e³‡e¨ cÖavbgš¿x Avgv‡`i c¨v‡i‡W Lywk n‡q‡Qb g‡g© Rvbvb| 

Avgv‡`i‡K ab¨ev` †`b| Zvici WvjfvZ Kg©m~Pxi Avq-e¨‡qi eY©bv 

K‡ib| e‡jb, wKQy UvKv BDR- Gi Kj¨v‡bi Rb¨ ivLv n‡q‡Q| nVvr 

wWwR m¨v‡ii †cQ‡b GKUv kã nq| †`wL BDR Gi †cvkvK cov GK 

RIqvb A ¿̄ wb‡q ivbœvN‡ii Mwji Ask w`‡q †÷‡R D‡V Av‡m| mv‡_ 

mv‡_ ˆn-ˆP Ges †jvKR‡bi Qy‡UvQywU ïi“ nq| Avwg †`Š‡o cwðg w`K 

w`‡q cvjv‡bvi †Póv Kwi| `iRvq cÖPÛ wfo| GK RIqvb †Pqvi w`‡q 

Iqv‡ji M−vm †f‡½ †d‡j| fv½v Ask w`‡q †ei n‡q hvevi mgq Avwg 

Kv‡i‡›Ui Zv‡i †cP LvBqv c‡o hvB| D‡V `ievi n‡ji `w¶b cwðg 

w`‡K Iqv‡ji wfZi w`‡q †RwmI †KvqvU©v‡ii w`‡K hvB| `ievi n‡ji 

w`K n‡Z cÖPÛ ¸wji kã ïwb| c‡i cvwbi cv‡¤úi wbKU Avm‡j 13 

ivB‡dj e¨vUvwjq‡bi w`K n‡Z ¸wji kã ïwb| 10 wgwbU e‡m _vwK| 

†mLvb n‡Z D‡V 13 ivB‡dj Gi Awd‡m hvB| hvevi mgq Awd‡mi 

mvg‡bi 2q iv¯—vq K‡qKRb BDR ˆmwbK‡K gy‡L jvj Kvco evav 

Ae ’̄vq Awdm Ges e¨vivK j¶¨ K‡i ¸wj Ki‡Z †`wL| Zviv Avgv‡K 

†`‡L e‡j hw` euvP‡Z PvB- Avwg †h‡bv †KvZ n‡Z wM‡q A ¿̄ †bB| Avwg 
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f‡q Awd‡mi ev_i“‡g jyKvB| c‡KU n‡Z ‡gvevBj †ei K‡i †`wL 

Avgvi Uy AvB wm m¨v‡ii 2wU wgm&W Kj| †gvevB‡j †jv- PvR© w`j| 

Zvici wmMbvj i“‡g wM‡q PvR© jvwM‡q Avwg m¨v‡ii mv‡_ K_v ewj| 

m¨vi Avgv‡K Zvi evmvi Kv‡Ri †g‡qUv‡K Avgvi evmvq ev m¨v‡ii 

W«vBfvi Kvgv‡ji evmvq †i‡L evmv Zvjv †g‡i Avm‡Z e‡j| †Mvjv¸wj 

_vg‡j Avwg hve e‡j m¨vi‡K K_v †`B|  2 N›Uvi g‡Zv Avwg wmMbvj 

i“‡gi †d¬v‡i ï‡q _vwK| Avgvi mv‡_ wmMb¨vj RM gwbiI ï‡q wQj| 

Abygvb 12.00 Uvi w`‡K Uy AvB wm m¨v‡ii Awd‡m hvB| gv‡S gv‡S TV 

†`wL| TV ‡Z Le‡i Avgv‡`i wcjLvbvi wewfbœ dz‡UR †`wL| †`wL 3 bs 

†MB‡U BDR A ¿̄ wb‡q cvnvov w`‡”Q| Gi mv‡_ Avwg 13 e¨vUvwjq‡bi 

j¨vt bv‡qK MvDm, wmcvnx kvnxb Avj gvgyb Avi bv‡qK my‡e`vi †njvj‡K 

wPb‡Z cvwi| MvD‡mi evg nv‡Z 2Uv †MÖ‡bW wQj| †njvj‡K Avwg 

Gqvij¨vÛ †m‡U K_v ej‡Z †`wL| mÜ¨v 7 Uvi w`‡K Avwg m¨v‡ii Awdm 

†_‡K RP †MB‡Ui †iBbwU«i wbKU `vov‡j GKUv Mvox‡K Avm‡Z †`wL| 

Mvox _vg‡j †`wL GUv G¤¦y‡j›m| Mvox‡Z K‡i Avwg 11 b¤¦‡ii (AcvV¨) 

cvwbi cv‡¤úi Kv‡Q bvwg| Zvici evmvi w`‡K iIbv nBj| †iwR‡g›Uvj 

†KvqvUv‡iimvg‡b †gnMwb Mv‡Qi bx‡P 4/5 Rb BDR †K e‡m _vK‡Z 

†`wL| Zviv Avgv‡K WvK †`q| Avgv‡K Zviv GKUv SMG †`q Ges 

g¨vMwRb Lyj‡Z e‡j| Kvc‡o †gvov‡bv GK †Uvc−v ¸wj 6 Avgv‡K †`q| 



 

 

4986 

Avwg 6/7 Uv ¸wj g¨vMwR‡b XyKvB| Gici Zviv Avgv‡K Zv‡`i mv‡_ 

†h‡Z e‡j| bv †M‡j †g‡i †dj‡e e‡j †WBix dv‡g©i †Kvbvq G‡m 

Avgv‡K GLv‡b wWDwU Ki‡Z e‡j Ges 20 wgwbU ci ci duvKv ¸wj Kivi 

Rb¨ wb‡ ©̀k †`q| Zvici BDR iv P‡j †M‡j Avwg 10-15 wgwbU 

A‡c¶v Kwi| Zvici Avwg †iwR‡g›Uvj †KvqvU©vi Gi w`‡K wM‡h Iqvj 

UcKvBqv Avgvi evmvq hvB Ges ivZ _vwK| 26/2/09 mKvj †ejv Avgvi 

cv‡k¦©i †KvqvUv‡ii BDR d¨vwgwj‡`i P‡j †h‡Z †`wL| Avwg Avgvi 

cwievi‡K †iwW n‡Z ewj| Avgvi nv‡Zi SMG cyivZb jyw½ w`‡q 

†cwP‡q Avgvi †MwÄi wb‡P †i‡L †`B| 8.00 Uvi w`‡K Avgvi ¿̄x I 

‡Q‡j‡K †WBix dv‡g©i cv‡k¦© Iqvj UcwK‡q evB‡i †ei K‡i †`B| Iqv‡j 

gB jvMv‡bv wQj| H mgq wcjLvbvi evB‡ii wmwfj †jvKRbI †`Iqvj 

UcKvB‡Z mvnvh¨ KiwQj| Zvici Avwg Avgvi m¨v‡ii Awd‡m hvB Ges 

KvMRcÎ Qov‡bv wQUv‡bv Ae ’̄vq cvB| m¨v‡ii W«vBfvi Kvgvj‡K †dvb 

Kwi| m¨v‡ii †dv‡b †dvb K‡i eÜ cvB| Kvgvj Avgv‡K Awd‡m 

¸i“Z¡c~Y© KvMR cÎ Av‡Q e‡j Rvbvq Ges G¸‡jv †h‡bv bó ev cy‡o 

†djv bv nq- †mw`‡K †Lqvj ivL‡Z e‡j| Avwg Zvici `iRv Rvbvjv eÜ 

K‡i TV †`wL| †eªwKs wbD‡R †`wL DAD †ZŠwn ỳj Avjg‡K wWwR Kiv 

n‡q‡Q| Gici GB wbD‡Ri ci 36 ivB‡d‡ji w`K n‡Z cÖPÛ ¸wj †kvbv 

hvq| Zviv Dj−vm KiZv‡Q| Ab¨ e¨vUvwjqb n‡Z ¸wji kã nw”Qj bv| 

my‡e`vi †gRi †kL †Rvev‡qi wPrKvi K‡i 36 e¨vUvwjqb‡K ¸wj Ki‡Z 
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wb‡la K‡i| Abygvb 12.00 Uvi w`‡K Avwg evmvq hvB| evmvi Kv‡Q G‡m 

†`wL 10/12 Rb BDR wmwfj †cvlv‡K cvjv‡”Q Ges euvP‡Z PvB‡j 

Avgv‡K cvjv‡Z e‡j| Avwg evmvq wM‡q wmwfj †W«m c‡i †WBix dv‡g©i 

cvk w`‡q Iqvj UcKvBqv cvjvB| Gici Avwg gvwbKMÄ Avgvi GK 

eÜyi evmvq hvB| miKvix †NvlYv ï‡b 01/03/09 wcjLvbvi 4 bs †MB‡U 

Avwm| 03/03/09 Avwg wcjLvbvq XywK| c‡i Avgv‡K †MÖdZvi Kiv 

nq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W.115 is 

vague and unspecified. He did not specify when and where he 

saw the Appellant and other rebellions with arms. He referred 

wrong Regiment No.63227 of the Appellant. In fact, the 

Regiment No. of the Appellant is 63287. There are six BDR 

personnel named Masud. His evidence appears unreliable. It is 

admitted by I.O that the Appellant hailed from 13 Battalion. 

P.W.400 admitted that he did not serve in 13 Battalion and he 

had his posting at Sadar sector. As such the identification of the 

Appellant by P.W. 400 in reference to his Regiment No. and to 

see him with arms and agitated mood appears unreliable and 

tutored. P.W.402 saw the Appellant in ambulance when one 
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injured Lt. Col. was taken to hospital which construed no 

offence. His statement seeing Sepoy Moyeen in ambulance with 

arms in guard position belies his own statement. None of the 

witnesses saw Moyeen active in Peelkhana afterwards since he 

was detained in Darbar by army officers. His evidence being 

inconsistent with the circumstantial evidence cannot be relied 

upon. The confession of the Appellant is exculpatory in nature. 

He was given arms in his hand forcibly. More so, admittedly he 

was taken on remand for 9 (nine) days and apparently 

confession of the Appellant appears a production of torture. 

P.W. 356, the confession recording Magistrate also did not 

certify to its voluntariness. Such confession cannot be taken in 

to consideration as evidence against the Appellant.  

Mr. Islam further submits that prosecution hopelessly 

failed to prove the charges against the Appellant beyond all 

reasonable doubt and the trial court having failed to weigh and 

assess the evidence erroneously found him guilty of the 

offences and sentenced him arbitrarily and it warrants due 

interference.           
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.W.115 hailed from 13 Battalion. 

His reference of Regiment No. is wrong but he identified him 

as Sepoy Masud and there is only one Sepoy named Masud in 

13 Battalion. His identification to Appellant bears no doubt. 
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P.Ws.400 and 402 identified the Appellant properly with his 

right Regiment No. All the P.Ws. are eye witnesses to the 

occurrence and made corroborative statement to see the 

Appellant in the figure of a rebellion with arms, agitated mood, 

making firing and on duty in ambulance as armed guard. Their 

testimonies disclosed substantive evidence to the charges 

against the Appellant and also finds corroboration by his own 

confession. Although he was taken on remand for 9 (nine) days 

but no evidence appears that is confession was obtained under 

coercion. The Appellant did not make any complain to the 

confession recording Magistrate as of intimidation, duress or 

coercion. P.W.356, the confession recording Magistrate duly 

certified ‘Avmvgx †m”Qvq e³e¨ w`‡q‡Q|Õ The certificate as recorded 

by the learned Magistrate duly intended his view to it’s 

voluntaries. 

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence on record rightly 

found the Appellant guilty of the offenced and sentenced him 

accordingly and it does not warrant any interference.     
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The Appellant Masudur Rahman (C.S. 256) stated in his 

confessional statement- 

‘mÜ¨v 7 Uvi w`‡K Avwg m¨v‡ii Awdm †_‡K RP †MB‡Ui †iBbwU«i wbKU 

`vov‡j GKUv Mvox‡K Avm‡Z †`wL| Mvox _vg‡j †`wL GUv G¤¦y‡j›m| Mvox‡Z 

K‡i Avwg 11 b¤¦‡ii (AcvV¨) cvwbi cv‡¤úi Kv‡Q bvwg| Zvici evmvi w`‡K 

iIbv nBj| †iwR‡g›Uvj †KvqvUv‡iimvg‡b †gnMwb Mv‡Qi bx‡P 4/5 Rb BDR 
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†K e‡m _vK‡Z †`wL| Zviv Avgv‡K WvK †`q| Avgv‡K Zviv GKUv SMG †`q 

Ges g¨vMwRb Lyj‡Z e‡j| Kvc‡o †gvov‡bv GK †Uvc−v ¸wj 6 Avgv‡K †`q| 

Avwg 6/7 Uv ¸wj g¨vMwR‡b XyKvB| Gici Zviv Avgv‡K Zv‡`i mv‡_ †h‡Z e‡j| 

bv †M‡j †g‡i †dj‡e e‡j †WBix dv‡g©i †Kvbvq G‡m Avgv‡K GLv‡b wWDwU 

Ki‡Z e‡j Ges 20 wgwbU ci ci duvKv ¸wj Kivi Rb¨ wb‡ ©̀k †`q| Zvici 

BDR iv P‡j †M‡j Avwg 10-15 wgwbU A‡c¶v Kwi| Zvici Avwg †iwR‡g›Uvj 

†KvqvU©vi Gi w`‡K wM‡h Iqvj UcKvBqv Avgvi evmvq hvB Ges ivZ _vwK| 

26/2/09 mKvj †ejv Avgvi cv‡k¦©i †KvqvUv‡ii BDR d¨vwgwj‡`i P‡j †h‡Z 

†`wL| Avwg Avgvi cwievi‡K †iwW n‡Z ewj| Avgvi nv‡Zi SMG cyivZb jyw½ 

w`‡q †cwP‡q Avgvi †MwÄi wb‡P †i‡L †`B|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 115, 400 and 402 

provide direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 115deposed-  

‘Abygvb 9-30 wgt `ievi n‡ji w`‡K ¸wji kã ïwb| ¸wji k‡ãi ci 

jvB‡b P‡j hvB 13 e¨vUvwjq‡b| Dc-AwabvqK‡K wRÁvmv Kwi| A‡bK wewWAvi 

m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i g‡a¨ 63227 wmcvnx 

gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ bv‡qK Rwni, 79463 wmcvnx 

mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 bv‡qK `wjj, 56202 j¨vÝ bv‡qK 

AvjZvd, 58589 wmcvnx evKx wejvn, 69110 wmcvnx RvwKi“j, 79399 wmcvnx 

AvwZKzi mevB 13 e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x nvmvb, 76228 wmcvnx 

wgRvbyi| A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi n‡ji w`‡K hvq|’ 

P.W. 400 deposed-  

‘10Uvi mgq †ei nB †m±i Awdm †_‡K| 3 evi wewWAvi m`m¨ KZ©„©K 

evav cÖvß nB| hviv evav †`b Zviv n‡jb 54024 gwdR, 65912 gvmyy` û‡mb, 

75800 wbRvg DwÏb‡K wPb‡Z cvB| Zviv A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq Nyiv‡div 

Ki‡Z †`wL †mbv Awdmvi‡`i gvivi Rb¨ LyRvLywR Ki‡Q| wbg©vb kvLvq Ae ’̄vb 

Kwi I †m±i Awd‡m †dir Avwm| c‡_ 63287 gvmy ỳi ingvb, 56787 wmcvnx 

b~iæj Avjg‡K gvigywL A ¿̄ nv‡Z †`wL|’ 
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P.W. 402 deposed-  

‘mgq 3 Uv 3 1/2 Uvi g‡a¨ G¨vgey‡jÝ G‡m we‡ ª̀vnxi †jt Kt mv‡ne‡K 

wb‡q nvmcvZv‡j hvq| ZLb 66287 gvmy ỳi ingvb, 65140 wmcvnx gvBb‡K 

mk ¿̄ Ae ’̄vq cvnviv w`‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.257 Sepoy/63102 Md. Ziaur 

Rahman.  

Trial court charged the appellant under Sections 

302/149/34/282/201 and having found guilty of the offences 

under Sections 302/34/149/282 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.263 Munmun Akter 

 P.W.353 Farah Jinnah Munni 

 P.W.427 Tasnuva Maha and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  
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Sepoy Rian Ahmed (C.S. A.62) 

 Sepoy Razibul Hasan (C.S. A. 63) 

P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while Sepoy Rabiul, 

the runner of her husband informed her that the Sepoy have 

been revolted and they attacked the officers in Darbar. On such 

information she became afraid. At one time she had talk with 

her husband and she was asked to remain in the residence and 

not to open the door. At about 11 A.M. 7/10 Sepoys came to 

her residence and kicked on the door. They entered into the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 
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group of rebellions entered into her residence and threatened 

them. The rebellions ransacked her residence, took away her 

belongings-‘Bj¡−cl h¡p¡u AÙ» J ®NË−eXpq B−p J e¡¢Q−u e¡¢Q−u Bj¡−cl 

iu ®cM¡¢µRmz a¡−cl iuˆl l¦f ¢Rmz ®~p¢eLl¡ Q−m k¡Ju¡l fl Bj¡−cl j−e 

q−u¢Rm Bjl¡ q−u−a¡ h¡yQ−h¡ e¡z’ Later on, she identified the 

rebellions from video footage who entered into her residence. 

From video footage she identified Raihan chaudhury, Sepoy 

Rafiqul Islam, Shamsur Ali, Farhad Khan, Jahangir Hossain, 

Ramjan Ali, Ibrahim, Abdullah Al Mamun, the appellant 

Ziaur Rahman, Mahmudur Rahman, Wasim Akram, cook 

Ziku Sheikh and carpenter Samsu.  

In cross-examination on behalf of the appellant she stated 

that she came back to her residence in Peelkhana after    3/ 4 

days from 28.02.2009. At first he narrated the occurrence at 

army head quarter but she can’t recollect the date.  Army was 

aware of her position as soon as she came out from Peelkhana. 

No video footage was taken of her residence. They were taken 

to quarter guard forcibly. She deposed before police also. She 

denied the suggestion that she was not shown any video footage 
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and that she did not identify the Appellant and that she deposed 

falsely. 

In cross-examination on behalf a Pachak Jiku Sheikh she 

stated that she can’t say whether I.O. seized that video-footage. 

She expressed her inability to show any video-footage before 

the court. 

P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel 

coming out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Ramjan Ali, Habilder Nasir, the appellant Sepoy Ziaur 

Rahman, Sweper Alamgir, Abul Hossain, Alam Hossain, 

Kamal Hossain, Emdadul Huq, Aynul, Shafiqul Islam, Rejaul 

Karim, Kader, Sanu Chandra Dash, Manik Dash, Lablu Mia, 
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Rashed Ali, Abdul Bari- whom she identified with name plate 

and from video footage.  

In cross-examination on behalf of the Appellant she 

stated that she did not know the Battalion of the Appellant and 

other accused. She denied the suggestion that she did not see 

the appellant at the place of occurrence and that nothing was 

looted from her residence and that she deposed falsely against 

the Appellant.  

In cross-examination on behalf of Ramjan and others she 

admitted that she was shown video-footage on 17.03.2009 but 

she did not find that video before the court.  

P.W. 427 is Tasnuva Maha. She deposed that on 

25.02.2009 her husband Maj. Tanveer went to Darber. She came 

to know from the runner of her husband that violence took place 

in Darber. At 9.30 she tried to contact with her husband but 

could not reach. Afterwards, she contacted with the runner over 

mobile but he dealt with her roughly and threatened her. Later 

on, she rang Maj. Aziz. Maj. Aziz handed over the mobile to her 

husband Tanveer and that she had talk with him. Her husband 

informed her that BDR personnel made a revolt. Some BDR 
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personnel kicked on the door of her residence. Later on, Tanveer 

informed her that there happened much killing and instructed her 

to take shelter in bathroom. BDR personnel broke down the door 

of her room and entered into the room. She could identify Sepoy 

Atik, Zia, Habibur, Amjad, Rajibul, Ramjan, Shawkat, 

Signalman Delowar, Sepoy Salah, Forhad, Lance Naik Ekramul, 

Sepoy Al-Mamun, Sepoy Rion. They assaulted her with rifle 

and destroyed her belongings of the room. Lance Naik 

Ekramul took her out from the room at the point of Rifle and 

made firing that ran by the side of her neck. Consequently she 

fell down. Sepoy Sorab, Wasim, Ibrahim, Forhad, Tarapada 

pulled on her. Ibrahim assaulted her maid servant and put off the 

dress of her children. She along with her children were taken 

into quarter guard. On the way, she came to see the ferocious 

appearance of BDR personnel. On her way to quarter guard 

Sepoy Masum, Rian, Rafiqul, Moshiur, Jabed, Ramjan, Billal, 

Khorshed, Sohrab, Shahidullah, Paltan Chakma assaulted her 

and the members of her family. Sepoy Hasan, Ripon, Hussain, 

Javed, Raju were in quarter guard. Sepoy Jillur, Ziaul, Shawkat, 

Zakir, Nur Hossain, Abu Sayed, Signal Delowar, Lance Naik 
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Ekramul, Kamal, Habilder Salam, Motiur, Cook Kowser, DAD 

Sayed, Touhidul Alam all were in front of the quarter guard. 

They assaulted and used filthy language upon them.  On 

26.02.2009 at about 4.00 P.M. DAD Touhid told that they would 

be lined up and killed together. On 26.02.2009 at evening they 

were taken out from quarter guard.  

In cross-examination on behalf of the appellant, she stated 

that she deposed before the I.O. that runner Malek abused her 

and took her to quarter guard. She came to Peelkhana on 

31.01.2009 with her husband. She denied the suggestion that she 

did not depose before the I.O. that she was assaulted and that she 

named of the accused being tutored. She denied the suggestion 

that none of the accused took her out from her room. She denied 

the suggestion that she could not identify any accused. She 

reiterated that she knew the accused but did not know the name 

earlier. 

In cross-examination on behalf of Sepoy Rion she 

admitted-‘aMe Bp¡j£−cl e¡j S¡ea¡j e¡, f−l g¥−VS ®c−M Bp¡j£−cl pe¡J² 

L¢lz ®L¡e ¢i¢š g¥−VS c¡¢Mm L¢l e¡C’.  
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In cross-examination on behalf of Wasim Akram 

(P.W.654) I.O also admitted-‘¢f, X¢hÔE 427 a¡R−e¡i¡ j¡q¡ 18.03.2009 

a¡¢lM Bj¡l L¡−R Sh¡eh¾c£ ®cuz I ¢ce ¢i¢XJ g¥−VS Së Ll¡ qu e¡Cz’  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant he denied 

the suggestion that he implicated the appellant falsely without 

proper investigation.  

The confessional statement of co-accused Sepoy Rion 

Ahmed (C.S.A.62) runs as under- 

B¢j 24/02/09 Cw a¡¢lM pL¡m 8.45 ¢j¢eV ®b−L 9.30 ¢j¢eV fkÑ¿¹ 

fÉ¡−lX L¢lz f−l c¤f¤l 12.00 V¡u AÙ» Sj¡ ¢cCz Aaxfl c¤f¤l 2.30 

¢j¢eV fkÑ¿¹ B¢j clh¡l q−m b¡¢Lz f−l l¡¢œ 9.30 fkÑ¿¹ V¡–¤ ®p¡ J 

fÐc£f, h¡hl NË¡E−ä ®c−M m¡C−e ¢g¢lz Aaxfl 25/02/09 Cw a¡¢lM 

pL¡m 8 V¡l ¢c−L clh¡l q−m k¡Cz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L B¢j 1V¡ 

…¢ml në ö¢ez B¢j a¡lfl ®L¡−al ¢c−L ¢N−u 1¢V l¡C−gm J 10 l¡Eä 

…¢m ¢eCz jÉ¡N¡¢S−el j−dÉ …¢m i¢aÑ L−l 2 l¡Eä …¢m ®g¡V¡Cz f−l B¢j 

4ew ®N−Vl ¢c−L k¡C−a b¡¢Lz f¢bj−dÉ A¢gp¡pÑ ®j−pl p¡j−e B¢j 

l¡S£h J ¢Su¡ ®cl ®c¢Mz a¡−cl p¡−b ¢e−u Bjl¡ A¢gp¡pÑ ®j−pl ®jSl 

j¡qh¤−hl h¡p¡l  clS¡ m¡¢b ¢c−u ®i−‰ ®ia−l Y¤¢Lz f−l f¡W¡uœ²−j 

Bjl¡ 3 Se ®jSl j¡qh¤−hl Ù»£−L n¡¢ll£Li¡−h m¡¢’a L¢lz B¢j ®XÊ¢pw 
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®V¢h−ml Ef−l l¢ra HL¢V ®j¡h¡Cm ¢eCz Bjl¡ e£−Q e¡j¡l pju ¢pf¡q£ 

¢p¢ŸL−L B¢j Ef−l EW−a ®c¢Mz 

 Aaxfl B¢j 4ew ®N−V k¡Czf−l 2.30 ¢j¢e−Vl ¢c−L c¤f¤−ll M¡h¡l ®M−u 

m¡C−e Q−m k¡Cz 25/02/09 Cw a¡¢lM B¢j AÙ» pq 14 am¡ ¢h¢ôw Hl e£−Q h−p 

b¡¢Lz Aaxfl 26/02/09 Cw AÙ» Sj¡ ¢c−u ®XCl£ g¡−jÑl l¡Ù¹¹¡ ¢c−u f¡m¡C B¢j 

…¢mÙ¹¡−e 2000/- V¡L¡ ¢c−u ®j¡h¡Cm ®g¡e¢V ¢hœ²u L¢lz HC Bj¡l Sh¡eh¢¾cz 

The confessional statement of co-accused Sepoy Razibul 

Hasan (C.S. 63) runs as under- 

Avwg 08/07/07 Bs Zvwi‡L we wW Avi G ‡hvM`vb Kwi| †U«wbs †k‡l 

2008 mv‡j 44 ivB‡dj e¨vUvwjq‡bi we †Kv¤úvbx‡Z ‡hvM`vb Kwi| 2009 

mv‡ji Rvbyqvix gv‡m Avgv‡K 44 ivB‡dj e¨vUvwjq‡bi Dc-AwabvqK †gRi 

gvneye m¨v‡ii ivbvi wnmv‡e `vwqZ¡ †`Iqv nq| weMZ 25/02/09 Bs ZvwiL 

mKvj 7.00/7.15 Gi mgq W«vBfvi nvwej`vi †Zvdv¾j (44 ivB‡dj 

e¨vUvwjqb) Ges Avwg gvneye m¨vi‡K Avbvi Rb¨ Awdmvm© †g‡m hvB| 7.30 Uvi 

w`‡K m¨vi‡K wb‡q `ievi n‡j †cuŠ‡Q †`B| Gici Mvox c¨v‡iW MÖvD‡Ûi cvwK©i 

†c−‡m cvK© K‡i A‡c¶ Ki‡Z _vwK| Abygvb mv‡o bqUvi w`‡K `ievi n‡ji 

wfZi n‡Z ‡Mvjv¸wji kã ïwb| †Mvjv¸wji kã evo‡Z _v‡K| †`wL A‡bK we wW 

Avi †`ŠovBqv `ievi nj n‡Z †ei n‡q Avm‡Q| Avwg Avi W«vBfvi nvwej`vi 

†Zvdv¾j ¸wji f‡q wKQy¶b Mvoxi wfZ‡i _vwK, wKQy¶b ci Mvox †_‡K †b‡g 

gvwU‡Z ï‡q cwo| Avwg gvneye m¨vi‡K †gvevBj K‡i ewj m¨vi Avcwb †Kv_vq| 
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Avgiv wK Kie? m¨v‡ii Kv‡Q Rvb‡Z PvB| m¨vi Avgv‡`i‡K Zvi ¿̄x‡K avbgwÛi 

3 bs G ¿̄xi †ev‡bi evmvq †i‡L Avm‡Z e‡jb| Avwg m¨vi‡K ewj †h Pviw`‡K 

†Mvjv¸wj n‡”Q| g¨vWvg‡K (m¨v‡ii ¿̄x) Avb‡Z †M‡j g¨vWvgI gviv hv‡e Ges 

AvgivI gviv hve| m¨vi ZLb Avgv‡`i‡K e¨viv‡K P‡j †h‡Z e‡jb| Zvici 

Avwg Avi †Zvdv¾j Mvox wb‡q Avgv‡`i Awd‡mi, Avevi e‡jb e¨vUvwjqb 

Awd‡mi M¨v‡i‡R P‡j hvB| Mvox M¨v‡i‡R †i‡L Awdm wewìs XywK| Zvici 

m¨v‡ii Awd‡m Zvjv gvwi| Zvici ¸wji f‡q ‡`vZjv wZbZjv DVvbvgv Ki‡Z 

_vwK| wKQy¶b wZb Zjvi GKUv i“‡gi wfZ‡i jyKvBqv _vwK| †Mvjv¸wji kã 

GKUy Kg‡j Avwg Avgvi jvB‡b P‡j hvB| mKvj 10.00/10.30 ch©š— Avwg 

jvB‡b Ae ’̄vb Kwi| GK mgq K‡qKRb gy‡Lvkavix we wW Avi jvB‡bi mvg‡b 

G‡m Dc‡ii w`‡K K‡qK ivDÛ ¸wj K‡i ej‡Z _v‡K †h, †KD e¨viv‡K _vK‡eb 

bv| _vK‡j Amyweav n‡e Ges mevB‡K †Kv‡Z wb‡q A ¿̄ wb‡Z e‡j| Avwg ZLb 

Avgvi U«vsK †_‡K †nj‡gU †ei K‡i †nj‡gU cwo| Zvici †`Š‡o †KvqvU©vi Mv‡W© 

G‡m GKwU ivB‡dj †bB| Zvici Avwg g¨vMvwR‡b hvB| wM‡q †`wL 10/12 Rb we 

wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj evwni KiZv‡Q| Avwg ‡mLvb n‡Z 20/25 

ivDÛ ¸wj †bB| Gici Avwg Avgvi ivB‡dj n‡Z 2/3 ivDÛ duvKv ¸wj Kwi, 

Dc‡ii w`‡K| Gici Avwg Avgv‡`i jvB‡bi Kv‡Q †U«wbs †k‡Wi †cQ‡b Avwm| 

†mLv‡b 44 e¨vUvwjqb we †Kv¤úvbx, Avevi e‡j Avgvi †Kv¤úvbxi wmcvnx wRqv‡K 

†`wL| Zvici wmcvnx wRqv I Avwg GKmv‡_ Awdmvi †g‡mi w`‡K hvB| Avgv‡`i 

wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx wiqb‡KI Awdmvm© †g‡mi w`‡K Avm‡Z †`wL| 
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Awdmvm© †g‡mi †cQ‡b wmcvnx wmwÏK‡K A ¿̄ nv‡Z †`wL| Gici Abygvb 11.00 

Uvi w`‡K Avwg Ges wmcvnx wRqv I wiqb †g‡mi wZb Zjvi 25 ev 26 bs i“‡gi 

`iRv †f‡½ i“‡g cÖ‡ek Kwi| GB i“g †_‡K wmcvnx wRqv GKwU Gg wc w_ª 

‡iKW© ‡c−qvi I GKwU ‡gvevBj ‡mU ‡bq| Avwg AUwei GKwU †Uwe‡ji W«qvi 

†f‡½ Qq nvRvi UvKv †bB| Gici Avwg wmcvnx wRqv Avi wmcvnx wiqb wØZxq 

Zjvi Wvb cv‡ki 12 bs K‡¶ Avwm| GUv †gRi gvneye m¨v‡ii i“g| Avgiv 

wZbRb av°v w`qv `iRv †f‡½ wfZ‡i cÖ‡ek Kwi| Gici i“‡g Xy‡K wmcvnx wRqv 

I wmcvnx wiqb †gRi gvneye Gi ¿̄x‡K av°v w`‡q †g‡S‡Z †d‡j †`q Ges Avgiv 

wZbRb Zv‡K kvixwiKfv‡e jvwÃZ Kwi| Avgiv m¨vi‡K Ly‡R bv †c‡q evmvi 

wRwbmcÎ ZQbQ Kwi| wmcvnx wiqb †W«wms †Uwe‡ji Dci n‡Z GKwU †gvevBj 

†mU †bq| Gici Avgiv Awdmvm© †gm ‡_‡K †b‡g G‡m iv¯—vq Avwm| Avwg 4 bs 

†M‡Ui w`‡K hvB| wiqb Ges wRqv Ab¨ w`‡K hvq| Avwg 4 bs †MB‡U ivB‡dj 

wb‡q Abygvb 4 Uv ch©š— _vwK| †mvqv PviUvi w`‡K Avgvi jvB‡b Avwm| mÜ¨vi 

ci ˆmwbK d¨vwgwj †KvqvU©v‡ii wmwoi bx‡P wM‡j jywK‡q _vwK| 26/02/09 mKvj 

ch©š— GLv‡b _vwK| Gici Abygvb 6.00 Uvi w`‡K Avwm jvB‡b G‡m †Mvmj 

Kwi| Zvici mKvj 8.00 Uvi mgq †Kv‡Z wM‡q A ¿̄ Rgv †`B| Zvici jvB‡b 

G‡m Ae ’̄vb Kwi| ỳcyi ỳBUvi w`‡K Avevi ¸wji kã ïb‡Z cvB| f‡q Avwg 

wmwfj †cvlvK c‡o †WBix dv‡g©i cvk w`qv †`Iqvj UcKvBqv MveZjx hvB| 

Avgvi evox PvcvBbeveM‡Äi Mvox bv _vKvq Avwg wgicyi-1 G hvB Ges Ae ’̄vb 

Kwi| GK ch©v‡q GKwU †Uwjwfk‡bi †kv-i“‡g iv¯—vq ùvwo‡q Lei ïwb| i¨v‡ei 
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†jvKRb mvfv‡i †PK †cvó ewm‡q‡Q| A‡b we. wW. Av‡ii †jvK‡`i‡K ai‡Q Zv 

Avwg wUwf‡Z ïwb| Avwg aiv LvIqvi f‡q Avi evox iIbv nB bvB| Zvici Avwg 

iv¯—vq iv¯—vq Nyi‡Z _vwK| Gfv‡e ỳBw`b KvUvBqv †`B Ges †kv-i“‡g wUwf‡Z 

Lei †`wL| †Uwjwfk‡bi †NvlYvq 01/03/09 ZvwiL wcjLvbvi †MB‡U Avwm| 

Gici 01/03/09 Ges 02/03/09 ZvwiL Avwg Avevnbxi gv‡V Ges wcjLvbvi 

†MB‡U KvUvB| 03/03/09 wcjLvbvq Avgv‡K XyKvq| Gici 26/03/09 ZvwiL 

Avgv‡K †MÖdZvi K‡i| GB Avgvi Revbe›`x| 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the P.Ws.263, 353 and 427 

all are house wives and they remained in their respective 

residence at the time of occurrence. They all deposed of 

appearance of the Appellant and other accused at their 

residences with arms and threatened to burst fire and assaulted 

them, and they all claimed to identify the Appellant and other 

accused from video-footage, but admittedly no video-footage 

was seized and produced before the court and as such their 

identification to the Appellant bears no substance and it inspires 

no confidence. Admittedly they all were the house wives and it 

is unusual and unnatural to know the name of so many number 

of accused they have referred. P.W.427 rightly admitted in her 
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cross-examination-‘B¢j aMe Bp¡j£−cl e¡j S¡ea¡j e¡, f−l g¥−VS ®c−M 

Bp¡j£−cl pe¡J² L¢lz ®L¡e ¢i¢XJ g¥−VS c¡¢Mm L−l e¡C’. None of the 

witnesses referred either Battalion or Regiment No. of the 

Appellant. Their identification to the appellant is doubtful and 

untrustworthy. Their evidence does not bear any material 

substance in proving the charges against the Appellant. 

Confession of co-accused does not lend any support to the 

prosecution witnesses. 

  Mr. Islam further submits that trial court having failed 

to weigh and assess the evidence erroneously found him guilty 

of the offences and sentenced him arbitrarily by the impugned 

order which call for due interference.  The Cr. Appeal filed on 

behalf of the Appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are wives of army officers and at the time of 

occurrence they were in their respective residence in Peelkhana 

and as such they were the eye witnesses to the occurrence and 

to the implication of the appellant and other accused who 

appeared in their residences with ferocious mood, threatened to 

burst fire on them, assaulted and confined them in quarter 

guard. It is true that being house wives they could not identify 

by their name instantly but they duly identified them with 

video-footage of the occurrence. It appears that they did not 

show the video-footage when examined in Court, but many 

video footage to the occurrence were seized and found available 
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in the court. Their evidence, no doubt, bears substance as eye 

witnesses to the occurrence. They have made corroborative 

statement to the fact of figuring the Appellant and other accused 

as rebellions in looking for the army officers, ransacking their 

quarters, taking away belongings therefrom, assaulting their 

family members and more so outraging their modesty. The 

confession of the co-accused’s are inculpatory and they lend 

support to their above evidence of outraging modesty by the 

appellant.  

 The learned Deputy Attorney  General lastly submits 

that trial court on proper appreciation of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and no reason stands to call for any interference. In 

view of the above facts, the Cr. Appeal filed on his behalf does 

not deserve any consideration.        

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy Rion Ahmed (C.S.A.62) stated in his 

confessional statement-  

‘f¢bj−dÉ A¢gp¡pÑ ®j−pl p¡j−e B¢j l¡S£h J ¢Su¡ ®cl ®c¢Mz a¡−cl 

p¡−b ¢e−u Bjl¡ A¢gp¡pÑ ®j−pl ®jSl j¡qh¤−hl h¡p¡l  clS¡ m¡¢b ¢c−u ®i−‰ 

®ia−l Y¤¢Lz f−l f¡W¡uœ²−j Bjl¡ 3 Se ®jSl j¡qh¤−hl Ù»£−L n¡¢ll£Li¡−h 

m¡¢’a L¢lz’ 

 Co-accused Sepoy Razibul Hasan (C.S. 63) stated in his 

confessional statement-  
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‘Zvici †`Š‡o †KvqvU©vi Mv‡W© G‡m GKwU ivB‡dj †bB| Zvici Avwg 

g¨vMvwR‡b hvB| wM‡q †`wL 10/12 Rb we wW Avi †MwZ wb‡q ¸wj ev· †K‡U ¸wj 

evwni KiZv‡Q| Avwg ‡mLvb n‡Z 20/25 ivDÛ ¸wj †bB| Gici Avwg Avgvi 

ivB‡dj n‡Z 2/3 ivDÛ duvKv ¸wj Kwi, Dc‡ii w`‡K| Gici Avwg Avgv‡`i 

jvB‡bi Kv‡Q †U«wbs †k‡Wi †cQ‡b Avwm| †mLv‡b 44 e¨vUvwjqb we †Kv¤úvbx, 

Avevi e‡j Avgvi †Kv¤úvbxi wmcvnx wRqv‡K †`wL| Zvici wmcvnx wRqv I Avwg 

GKmv‡_ Awdmvi †g‡mi w`‡K hvB| Avgv‡`i wc‡Q wc‡Q A ¿̄ nv‡Z wmcvnx 

wiqb‡KI Awdmvm© †g‡mi w`‡K Avm‡Z †`wL| Awdmvm© †g‡mi †cQ‡b wmcvnx 

wmwÏK‡K A ¿̄ nv‡Z †`wL| Gici Abygvb 11.00 Uvi w`‡K Avwg Ges wmcvnx 

wRqv I wiqb †g‡mi wZb Zjvi 25 ev 26 bs i“‡gi `iRv †f‡½ i“‡g cÖ‡ek 

Kwi| GB i“g †_‡K wmcvnx wRqv GKwU Gg wc w_ª ‡iKW© ‡c−qvi I GKwU 

‡gvevBj ‡mU ‡bq| Avwg AUwei GKwU †Uwe‡ji W«qvi †f‡½ Qq nvRvi UvKv †bB| 

Gici Avwg wmcvnx wRqv Avi wmcvnx wiqb wØZxq Zjvi Wvb cv‡ki 12 bs K‡¶ 

Avwm| GUv †gRi gvneye m¨v‡ii i“g| Avgiv wZbRb av°v w`qv `iRv †f‡½ 

wfZ‡i cÖ‡ek Kwi| Gici i“‡g Xy‡K wmcvnx wRqv I wmcvnx wiqb †gRi gvneye 

Gi ¿̄x‡K av°v w`‡q †g‡S‡Z †d‡j †`q Ges Avgiv wZbRb Zv‡K kvixwiKfv‡e 

jvwÃZ Kwi| Avgiv m¨vi‡K Ly‡R bv †c‡q evmvi wRwbmcÎ ZQbQ Kwi|’ 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 
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being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and to participate in the occurrence in 

furtherance of their common intention.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.Ws. 263, 353 and 

427 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 263 deposed-  

‘Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z cvwi Ges evi evi hviv evi evi 

evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, 

dinv` Lvb, Rvnv½xi †nv‡mb, igRvb Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi 

ingvb, gvngy ỳi ingvb, Iqvwmg AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K 

Avwg mbv³ Ki‡Z m¶g nB|’ 

P.W. 353 deposed- 
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‘Abygvb 10 Uvq 10/12 Rb †Rvqvb G‡m Avgvi evmvi `iRv †f‡½ 

†d‡j| ZLb eªvm dvqv‡ii fq †`Lvq Avwg ZLb `iRv Lywj| Avgv‡`i gvi‡Z 

gvi‡Z †KvqvUvi Mv‡W© wb‡q hvq| Mv‡W© wM‡q A‡bK fvex‡`i †`wL| 26/2/09 

we‡Kj 4 Uvq Avwg †ei n‡q Avwm| hviv gviai K‡i Zv‡`i g‡a¨ nvwej`vi bvwQi, 

wmcvnx wRqvDi ingvb, wmcvnx igRvb| Svoy`vi AvjgMxi, Aveyj û‡mb, Avjg 

û‡mb, Kvgvj û‡mb, Gg`v ỳj nK AvBbyj, kwdKzj Bmjvg, †iRvDj Kwig, 

Kv‡`i, kvby P› ª̀ `vm gvwbK `vm| jvejy wgqv iv‡k` Avjx, Avt evix G‡`i Avwg 

wfwW dz‡U‡R mbv³ Kwi| Zv‡`i †bg‡cøU I wfwWI dz‡UR †`‡L mbv³ Kwi|’ 

P.W. 427 deposed- 

‘wKQz ˆmwbK Avgv‡`i `iRvq jvw_ †`q| c‡i Zvbwfi  †dvb K‡i Rvbvq 

gvbyl gviv n‡”Q| Avgv‡K ev_iæ‡g jywK‡q _vK‡Z e‡j| `iRv †f‡½ Avgvi N‡i 

ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, nvweeyi AvgRv`, ivwReyj, igRvb, 

kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, 

wmcvnx Avj gvgyb wmcvnx wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q 

evwi †`q N‡ii wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK 

GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, Zvivc` 

Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| 

Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq 

wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, igRvb, wejøvj, †Lvi‡k`, †mvnive, 
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knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, 

wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, 

RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj 

nvwej`vi Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv 

†KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 
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life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.258 Sepoy/72161 Md. Abdur Rashid.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.217 Abdul Wadud 

 P.W.357 Sahadat Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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Appellant and along with confessional statements of co-accused 

–  

Sepoy/77594 Obaidul Islam (C.S.A.48) 

Sepoy/75628 Atoar Rahman (C.S.A.67) 

Sepoy/61539 Jillur Rahman (C.S.A.207) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.217 Abdul Wadud deposed that on 25.02.2009 he 

was in Darbar. A BDR person attempted to assault D.G. with 

arms but he was detained and disarmed. At that instance many 

BDR personnel came out from Darbar. He also came out from 

Darbar and took shelter in the field of Noor Mohammad School. 

Later on, on his way to Line he came to see 54794 Sepoy 

Shahid, 71501 Sepoy Kamal, the Appellant 72161 Sepoy 

Rashid, 72504 Sepoy Biplob, 77169 Sepoy Anowar, 72330 

Sepoy Ripon, 79331 Sepoy Abdur Rahman, 50316 Naik Hatim 

and many others with arms. He saw many of them to move 

towards Darbar on firing.  
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 In cross-examination on behalf of the Appellant, he stated 

that he has been serving in 44 Battalion from 2006. There were 

about 850 Sepoys in 44 Battalion. He did not know the regiment 

number of all the Sepoys but knew many of them. He did not see 

any incident in Rifle School. There were several paths to come 

to Line therefrom. He had no talk with anybody in the Line. 

From Line he again came to new building of the school. He 

denied the suggestion that in video footage he was seen as a 

rebellion and that he did not see the Appellant and that he 

deposed falsely against the Appellant to escape himself.  

 P.W.357 Sahadat Hossain, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

27.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 599 and his 

signature 599/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 24.03.2009 and placed 

before him on 05.04.2009 after 5 days remand. He denied the 

suggestion that he did not record the statement of the Appellant 
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by himself. He reiterated that he recorded the confession by his 

own hand writing.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 13 days at 

three times. He denied the suggestion that the confession of the 

Appellant was obtained under coercion.  

The confession of the Appellant Md. Abdur Rashid 

(C.S.A.258), runs as under- 

“Avwg wmcvnx wnmv‡e 2005 mvj †_‡K 44 e¨vUvwjqb wewWAvi 

wcjLvbvq AvwQ| Avwg MZ 2009 mv‡ji †deª“qvix gv‡m ‰mwbK g¨v‡P 

g¨vP wmcvnx wnmv‡e `vwq‡Z¡ wQjvg| MZ 25/2/09 ivÎ Abygvb 3.00 

NwUKvi w`‡K Nyg †_‡K D‡V g¨v‡P hvq| ‰mwbK‡`i  bv¯—v ˆZwii Rb¨ 

†óvi †_‡K gvjvgvj †ei K‡i †`B| eveywP©iv bv¯—v ‰Zwi K‡i| mKvj 

6.00 NwUKv ‡_‡K bv¯—v ïi“ nq| mKvj 7.00 NwUKv ch©š— w`B| 

Gic‡i Avwg jvB‡b wb‡Ri i“‡g hvq Ges †ejv 9.00 NwUKv ch©š— 

NygvB| Gic‡i nvwej`vi Lv‡`eyi Avgv‡K †W‡K e‡j †h ¸wji kã ïbv 

hv‡”Q| ZvovZvwo DV| Avwg D‡V Zvovûov K‡i g¨v‡P hvB| †mLv‡b 

10.00 NwUKvq bv¯—v wcqvRy ˆZwi Kivi wRwbmcÎ w`B| †ejv Abygvb 

10.30 wgt w`‡K 2/3 Rb gy‡Lvkavix †cvlvK co wewWAvi m`m¨ G‡m 
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bv¯—v Pvq| Avwg wcqvRyi Szwo Zv‡`i nv‡Z w`B| Abygvb †ejv 11.00 

NwUKvi w`‡K evB‡i gvB‡K ïb‡Z cvB †h hw` †KI A ¿̄ ev‡` Lvwj nv‡Z 

_v‡K Z‡e Zv‡K ¸wj Kiv n‡e| Avwg ZLbB †Kv‡Z hvB| †mLvb †_‡K 

GKwU ivB‡dj wb‡q Avwm| Avwg ˆmwbK g¨v‡P hvB| †mLv‡b e‡m _vwK| 

ỳcy‡i Lvbv LvIqvq| ZLb wmcvnx Ievq ỳi‡KI nvwZqvi mn Lvbv †L‡Z 

†`wL| Lvbv LvIqvi ci Avwg bZyb †RwmI wewìs wb‡P e‡m _vwK| ZLb 

m‡½u wmcvnx wRj−yi A ¿̄ mn Avgvi m‡½u e‡m wQj| Avwg Lvbv LvIqvi 

mgq A ¿̄mn hv‡`i †`‡LwQ Zviv n‡jv, wmcvnx wi‡bj, †g‡n`x nvmvb, 

nvmvb| Avgiv iv‡ÎI bZyb †RwmI wewìs Gi wb‡P wQjvg| 26/2/09 Bs 

Zvs ỳcy‡ii w`‡K Avwg I wRj−yi nvwZqvi Rgv †`Iqvi K_v ï‡b 44 

e¨vUvwjqb †Kv‡Z Rgv w`B| Gic‡i Avwg jvB‡b Avwm| †mLv‡b †Mvmj 

LvIqv Kwi| weKvj 3.00 NwUKvi w`‡K gvB‡K ïwb †h 3 wKt wgt g‡a 

‡KD bvg‡j Zv‡`i m‡i †h‡Z ej‡Q| ZLb AvZswKZ n‡q wmwfj 

†cvlv‡K †WBix dv‡g©i `w¶b cvk w`‡q Iqvj UcwK‡q evwni n‡q 

Kvgiv½xui Pi GjvKvq hvq| Pv ‡L‡Z e‡m e¨emvqx wmRv‡bi m‡½u ZLb 

cwiPq nq Ges wZwb Avgv‡K wewWAvi m`m¨ wnmv‡e Avgvq RvqMv †`q| 

28/2/09 Zvwi‡L wUwfi Lei ï‡b weKvj 4 bs †M‡U wmwfj †cvlv‡K 

Avwm| H w`b Avgv‡`i cÖ‡ek Kivqwb| 01/3/09 I 02/3/09 Zvwi‡L 

Avevnbx gv‡V _vwK| 03/3/09 Zvwi‡L Avgv‡K wcjLvbvq XyKvq| 

AZtci 16/3/09 Zvwi‡L Avgv‡K jvBb ‡_‡K cywjk †MÖdZvi K‡i|” 
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The confessional statement of co-accused Sepoy /77594 

Obaidul Islam (C.S.A.48) runs as under- 

“Na 24/02/09 Cw a¡¢lM c¤f¤l 11.30 ¢j¢e−V fÉ¡−lX ®n−o B¢j clh¡l 

q−m j¡ee£u ül¡øÌj¿»£ HÉ¡X−i¡−LV p¡q¡l¡ M¡a¥−el p¡−b M¡e¡ M¡Cz c¤f¤l 1 

V¡u clh¡l q−m jqs¡l SeÉ k¡Cz Aaxfl Bj¡−L RSB Ground Hl 

f¡Nm¡ ¢SjM¡e¡u Ae¤ù¡e p¡S¡−e¡l SeÉ f¡W¡uz l¡−œ Bj¡−cl 44 

hÉ¡−V¢mu¡−el Bj¡−L J ¢pf¡q£ B−a¡u¡l−L f−ll ¢ce AbÑ¡v 

25/02/09Cw  Ju¡¢LÑ Hl SeÉ ¢ehÑ¡Qe L−lz aMe ¢pf¡q£ ®p¢mj Bj¡−cl 

h¡l¡¾c¡ ®b−L ®X−L h−mz Bj¡−cl pL¡m 7 V¡u °p¢eL m¡C−e b¡L−a 

q−hz Bjl¡ h¢m ®k, Bj¡−cl Ju¡¢LÑ B−R b¡L−a f¡lh e¡z ¢L¿º ®p¢mj 

h−m ®k, ®L¡e i¡−hC ®q¡L b¡L−a q−hz Bj¡l L¡lZ ¢S‘¡p¡ Ll−m ®p¢mj 

h−m BN¡¢j L¡m HLSe A¢gp¡l dlhz 

25/02/09 Cw a¡¢lM 6.30 ¢j¢eV HL¢V jC Hhw 1¢V ®V¢hm ¢e−u B¢j, 

q¡¢hmc¡l L¡−nj ¢pf¡q£ B−a¡u¡l ¢pf¡q£ j¤š²¡¢cl, ¢pf¡q£ n¢gL¥m pq 

®j¡V 13 Se Ju¡¢LÑ NË¡E−ä (RSB) k¡Cz pL¡m 7 V¡l ¢c−L ¢pf¡q£ 

®p¢mj Bj¡l ®j¡h¡C−m Lm ¢c−u Bj¡−L J B−a¡u¡l−L m¡C−el p¡j−e 

Bp−a h−mz E−õMÉ  ®p¢mj Bj¡−cl ®L¡Çf¡e£l LÓ¡LÑz Bjl¡ a¡lfl 

®j−p e¡Ù¹¡l SeÉ k¡C aMe ¢pf¡q£ ChÐ¡¢qj H−p h−m, Bj¡−L J 

B−a¡u¡l−L ®p¢mj i¡C clh¡l q−m ®k−a h−m−Rz Bjl¡ clh¡l q−m 
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®N−m ChÐ¡¢qj clh¡l q−m Y¤−L k¡u Hhw Bjl¡ clh¡l q−ml f¢ÕQj ¢c−L 

¢fR−el clS¡u c¡ys¡Cz 

aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 

Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 
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®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz 

c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j J 

B−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 

j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 

f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz B¢j aMe c¡y¢s−u ph¢LR¤ ®c¢Mz Aaxfl Bjl¡ h¡p¡ charge L¢l 

Hhw B¢j Ju¡XÊf ®b−L  4000 V¡L¡ f¡Cz f−l I jÉ¡Xj ®L ¢e−u Bp¡l 

pju ¢p¢Xl d¡−l 1¢V h¡µQ¡ ®c¢Mz aMe I h¡µQ¡ J jÉ¡Xj ®L ¢e−u 

®L¡u¡VÑ¡l N¡−XÑ a¡−cl BV−L l¡¢Mz 
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HC ¢ceC AbÑ¡v 25/02/09 Cw a¡¢lM påÉ¡u Bjl¡ R.P Post Hl L¡−R 

¢pf¡q£ ®p¢mn J ¢pf¡q£ q¡¢hh pq 4/5 Se c¡y¢s−u ¢Rmz Bjl¡ ®k−u 

¢pf¡q£ ®p¢mj ®L B¢j 4000/- V¡L¡ ®cC Hhw B−a¡u¡l 1¢V ü−eÑl ®QCe 

®cuz f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l 

¢N−u ®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ 

J 25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz 

Aaxfl Na 26/02/09 Cw a¡¢lM B¢j J B−a¡u¡l pL¡−m e¡Ù¹¡ L−l 

m¡C−eC b¡¢Lz f−l ®cMm¡j L−uLSe M¡¢m q¡−a Bp−Rz Bjl¡ a¡−cl 

¢S‘¡p¡h¡−c S¡e−a f¡¢l AÙ» Sj¡ ®ch¡l B−cn q−u−Rz Bjl¡ m¡C−e 

Bp−m ®c¢M q¡¢hmc¡l Hjc¡c J e¡−uh p¤−hc¡l ¢eu¡j¤m h¡p¡l c¡y¢s−u 

a¡l¡ Bj¡−cl  Foll-in L¢l−u AÙ» Sj¡ ¢c−a hm−m Bjl¡ AÙ» Sj¡ ®cCz 

Aaxfl q¡¢hmc¡l A”−el ®ea«−aÅ ®L¢¾cÐu jÉ¡N¢S−e Bj¡l ¢lfe J 

B−lL S−el ¢XE¢V ®cuz ¢hL¡m 4 V¡l ¢c−L ¢pf¡q£ B−e¡u¡l−L ¢S‘¡p¡ 

Ll−m ®p h−mz ®pe¡h¡¢qe£ Bp−R ph¡C f¡m¡−µRz f−l B¢j ®XCl£ g¡−jÑl 

®cJu¡m Vf¢L−u f¡m¡Cz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Sepoy /75628 

Atoar Rahman (C.S.A.67) runs as under- 

“B¢j 2004 p¡−ml c¡¢Mm f¡n L−l 2007 p¡−m BDR- H ¢pf¡q£ f−c 

®k¡Nc¡e L¢lz ®VÊ¢ew ®n−o 2007 p¡−m 44 l¡C−gm hÉ¡−V¢mue, ¢fmM¡e¡u 

®k¡Nc¡e L¢lz ®pM¡−e LjÑla ®b−L 25/2/09 a¡¢lM e¡j¡k f−s e¡Ù¹¡ 
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M¡Cz 9.15 V¡ fkÑ¿¹ ®g¢VN L¢lz q¡¢hmc¡l L¡−nj Bj¡−L J Jh¡uc¤m−L 

e¡Ù¹¡l SeÉ ®j−p f¡W¡uz e¡Ù¹¡ °al£ e¡ qJu¡u Bj¡l ®j−p A−fr Ll−a 

b¡¢Lz ®hm¡ 9.45 V¡l ¢c−L clh¡l q−ml ¢c−L …¢m në f¡Cz X¡C¢ew 

®V¢h−ml e£−Q f¡m¡Cz ®jp Lj¡ä¡l j¡Cu¤h ®j−pl clS¡ h¾c L−lz I pju 

¢pf¡q£ j¢el (44 l¡C−g−m hÉ¡V¡x ¢p¢p LÓ¡LÑ) ¢fR−el clS¡ ¢c−u ®j−p 

Y¤−Lz  44 hÉ¡−V¢mu−el SJu¡el¡ ®j−pl clS¡u m¡¢n j¡l−a b¡−Lz clS¡ 

M¤−m ®hl q−u H−p ®c¢M ¢pf¡q£ j¢ae (l¡C−g−ml hÉ¡V¡x) H ®L¡Çf¡e£l 

q¡¢hmc¡l j¤š²¡l  BlJ  L−uLS−el p¡−b AÙ» q¡−a B−Rz ®L±n−m B¢j 

°p¢eL m¡C−e k¡Cz AÙ» e¡ ¢e−m ®j−l ®gm¡ q−h j−jÑ ýj¢L ö−e e£−Q ®e−j 

®L¡−a k¡Cz ®L¡−a AÙ» e¡ ®f−u ®k−a ®c¢M 24 l¡C−gm hÉ¡V¡¢mu−el 

°p¢eL−cl AÙ»pqz pcl ®L¡a ®b−L l¡C−gm ®eC Hhw m¡C−el ¢c−L ®k−a 

b¡¢Lz ¢fR−e ¢pf¡q£ Hln¡c, ¢pf¡q£ ®p¡−qm, ¢pf¡q£ ®j¡n¡lg, ¢pf¡q£ 

q¡¢jc¤m ®cl l¡C−gm pq ¯p¢eL ®L¡u¡VÑ¡l j¡a¡ j¤ýl£l p¡j−e ®cM−a f¡Cz 

J−cl p¡−b p¡l¡¢ce 25/2/09 a¡¢lM på¡ fkÑ¿¹ KM¡−e ¢Rm¡jz på¡l 

¢c−L q¡¢hmc¡l Cjc¡c ( B Copany) Bj¡−cl ®X−L h−m 4/5 ew 

®N−Vl c¡¢u−aÅ J 44 l¡C−gm hÉ¡V¡¢mue b¡L−hz q¡¢hmc¡l Cjc¡c 

j¡a¡j¤ýl£l f¡−nl ¢h¢ôw Hl ¢eLV l¡Ù¹¡u ¢XE¢V ®cu på¡l fl z l¡a 9 

V¡l fl ®XCl£ g¡−jÑl L¡−Q 16 am¡ ¢h¢ôw Hl ¢eLV k¡C ¢pf¡q£ 

Jh¡uc¤−ll ®M¡−Sz e¡−uL e¤l¦ ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ S¡gl, ¢pf¡q£ l¢nc, 

pnÙ» AhÙÛ¡u ¢Rmz J−cl p¡−b pL¡m fkÑ¿¹ ¢R−mez 26/2/09 a¡¢lM 
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pL¡−m hÉ¡l¡−L Q−m B¢pz e¡Ù¹¡ M¡Cz q¡¢hmcl ®jSl L¡j¡m 12 V¡l ¢c−L 

¢e−cÑn ®cu AÙ» Sj¡ ®ch¡lz 12 V¡l pju pcl ®L¡−a AÙ» Sj¡ ®cCz 

¢hL¡m 4.30 V¡l ¢c−L f¡¢m−u k¡Cz ®XCl£ g¡−jÑl ¢c−Ll fÐ¡Q£l Vf¢L−u 

¢p¢im ®f¡n¡−L 26 J 27 a¡¢lM B¢je h¡S¡−ll BaÈ£−ul h¡p¡u b¡¢Lz 

28/2/09 H jq¡M¡m£ j¡â¡p¡u Q¡Q¡−a¡ i¡C−ul ¢eLV b¡¢Lz 2/3/09 

a¡¢lL ®k¡Nc¡e L¢l Hhw 3/3/09 a¢lM ¢ia−l k¡Cz Aaxfl f¤¢mn 

Bj¡−L ®NËga¡l L−lz” 

The confessional statement of co-accused Sepoy /61539 

Jillur Rahman (C.S.A.207) runs as under- 

“96 p¡−ml 27 ®n S¤e a¡¢l−M BDR H i¢aÑ qCz 2005 p¡−ml 16 Cw 

®p−ÃVðl a¡¢l−M ¢fmM¡e¡u 44 l¡C−gm hÉ¡V¡¢mu−e ®k¡Nc¡e L¢lz 

Bf¡−lne X¡m i¡−a 6/7 j¡p ¢XE¢V L−l¢Rz ®no h¡l B−l¡ V¡L¡ f¡Ju¡l 

Lb¡ ¢Rm ¢L¿º f¡C e¡Cz pwpc ¢ehÑ¡Q−e ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 

25/02/09 a¡¢l−M hÉl¡−LC ¢Rm¡jz B¢j V¡–¤¤−n¡l pcpÉ ¢Rm¡jz Bj¡−cl 

hÉ¡l¡L clh¡l qm ®b−L 
1
2  ¢Lx ¢jx c§−lz 25/2/09 a¡¢lM 9.30/9.45 

O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u B¢j pq V¡–¤−n¡l pcpÉhª¾c 

OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l q−ml ¢cL q−a ®c±¢s−u BDR 

pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR 

pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L ®LE b¡L−h e¡, ®L¡a ®b−L j¡œ 
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e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em 

mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ 

j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j 

HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m −eCz ®L¡−al ph a¡m¡ ®M¡m¡ 

¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz ®L¾cÐ£u i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u 

f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 11
1
2 V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l 

J ¢ia−l 5/7 S−el m¡n ¢Rmz ¢ia−l f−s b¡L¡ m¡−nl j−dÉ L−ZÑm 

j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz clh¡l q−ml ®ØV−Sl 5/7 q¡a c§−l 

HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz JM¡e ®b−L hÉ¡l¡−L Bp¡l f−b 

15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz 18 hÉ¡−V¢mu¡−el 

¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ ®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, 

¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» q¡−a ®c¢Mz påÉ¡l fl p¤−hc¡l 

Cpq¡L (pcl hÉ¡V¡x) Hhw p¤−hc¡l B¢lg (pcl hÉ¡V¡x) Bj¡−cl ®L¡−a 

®k¡N ®cu Hhw ®S¢pJ ®L¡u¡VÑ¡l ¢eLV ¢XE¢V Ll¡l SeÉ h−mz p¡l¡l¡a 

¢XE¢V L¢lz 26/2/09 a¡¢lM c¤f¤−ll ¢c−L DAD ®a±¢qc j¡C−L h−me 

c¤'V¡l j−dÉ AÙ» Sj¡ ¢c−a q−hz B¢j ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l AÙ» 

Sj¡ ®cCz ®jSl q¡¢hmc¡l …¢m Sj¡ ®euz ¢hL¡m p¡−s 8 V¡l ¢c−L ¢p¢im 

fÉ¡¾V n¡VÑ f−s ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf¢L−u f¡¢m−u k¡Cz 

®N¡f¡mN−” nÄöl h¡s£−a k¡Cz 26/2/09 a¡¢lM l¡a L¡¢V−u ®j¡h¡CmV¡ 
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Ù»£l q¡−a ¢c−u 27/2/09 a¡¢l−M Y¡L¡u Q−m B¢pz 28/2/09 a¡¢lM 

®k¡Nc¡−el ®O¡oe¡ ®f−u  4ew ®N−V B¢pu¡ ¢l−f¡VÑ L¢l Hhw 3/4/09 

a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz 23/4/09 a¡¢l−M f¤¢mn ®NËç¡l L−lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W. 217 

finds no corroboration. He claims to see the Appellant with 

arms but there is no specification when he saw the Appellant. 

He did not disclose any culpability of the Appellant to any 

offence as he was charged for. His reference of Regiment No. 

of as many as 9(nine) Sepoys including the Appellant appears 

unusual, unnatural and tutored. He admitted in his cross-

examination that there were 850 Sepoys in 44 Battalion and he 

did not know the Regiment No. of all the Sepoys. His 

uncorroborated solitary testimony can’t be relied on. P.W. 654, 

the investigation officer admitted that the Appellant was taken 

on remand for 13 days at three times. Obviously, his confession 

appears to be obtained under coercion. P.W. 357, the confession 

recording Magistrate did not apply his judicial mind in 

recording the confession of the Appellant. He admitted that he 

did not ask the Appellant of remand but he remarked of 5 days 
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remand which contradicts the statement of I.O. His certificate in 

column 8 is also not proper. Such confession of the Appellant 

can’t be considered as evidence against him. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him on surmise and 

conjecture. The impugned order of conviction thus warrants 

interference. The Cr. Appeal filed on behalf of the Appellant 

deserves consideration.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.W 217 and the Appellant hailed from 44 Battalion 

and as such there is no doubt to the identification of the 

Appellant by him. Since they were familiar to each other, he 

referred the Regiment of the Appellant and other accused in 

usual manner. He was cross-examined on behalf of the 

Appellant but his testimony remains untainted, unassailed and 

unembellished. His solitary evidence being unembellished can 

be safely be based on. Moreover, it finds corroboration by his 

own confession. Although he was taken on remand but no 

evidence appears that it was obtained under coercion. It is not 

true that confession recording Magistrate did not certify its 

voluntariness. He duly certified the confession in the language 

as under-‘5ew Lm¡−jl ¢hou¡hm£ hÉ¡MÉ¡ L−l h¤T¡−e¡l fl ¢Q¿¹¡ i¡he¡ Ll¡l 

fkÑ¡ç pju ¢c−u ¢S‰¡p¡h¡c Ll−m ®p ®pµR¡u ü£L¡−l¡¢J²j§mL Sh¡eh¾c£ L−lez 
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HC pju a¡−L p¤Øq J ü¡i¡¢hL j−e q−u−R’. His confession appears 

inculpatory as well as true and voluntary. 

The learned Deputy Attorney General also submits that 

trial court on proper assessment of the evidence on record 

rightly found the Appellant guilty of the offences and sentenced 

him rightly and it does not warrant any interference. The Cr. 

Appeal filed on behalf of the Appellant is liable to be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The confession of the Appellant Md. Abdur Rashid 

(C.S.A.258), runs as under- 

“ Abygvb †ejv 11.00 NwUKvi w`‡K evB‡i gvB‡K ïb‡Z cvB †h hw` 

†KI A ¿̄ ev‡` Lvwj nv‡Z _v‡K Z‡e Zv‡K ¸wj Kiv n‡e| Avwg ZLbB 

†Kv‡Z hvB| †mLvb †_‡K GKwU ivB‡dj wb‡q Avwm| Avwg ˆmwbK g¨v‡P 

hvB| †mLv‡b e‡m _vwK| ỳcy‡i Lvbv LvIqvq| ZLb wmcvnx Ievq ỳi‡KI 

nvwZqvi mn Lvbv †L‡Z †`wL| Lvbv LvIqvi ci Avwg bZyb †RwmI wewìs 

wb‡P e‡m _vwK| ZLb m‡½u wmcvnx wRj−yi A ¿̄ mn Avgvi m‡½u e‡m 

wQj|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. referred above saw him with arms, in unlawful 

assembly and to participate in the occurrence in furtherance of 

their common intention.  
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Co-accused Sepoy /77594 Obaidul Islam (C.S.A.48) 

stated in his confessional statement- 

“B¢j J B−a¡u¡l¡ Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se 

j¤−M¡nd¡l£ Bj¡−cl d−l 5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L 

J B−a¡u¡l−L 1¢V L−l l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

.............................. B¢j J B−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl 

…¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ k¡uz f−l öe−a f¡C a¡l¡ L−eÑm 

®c−m¡u¡l J a¡q¡l Ù»£z .............................. 

HC ¢ceC AbÑ¡v 25/02/09 Cw a¡¢lM påÉ¡u Bjl¡ R.P Post Hl L¡−R 

¢pf¡q£ ®p¢mn J ¢pf¡q£ q¡¢hh pq 4/5 Se c¡y¢s−u ¢Rmz Bjl¡ ®k−u 

¢pf¡q£ ®p¢mj ®L B¢j 4000/- V¡L¡ ®cC Hhw B−a¡u¡l 1¢V ü−eÑl ®QCe 

®cuz f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l 

¢N−u ®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ 

J 25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz” 

Co-accused Sepoy /75628 Atoar Rahman (C.S.A.67) 

stated in his confessional statement- 

“pcl ®L¡a ®b−L l¡C−gm ®eC Hhw m¡C−el ¢c−L ®k−a b¡¢Lz ¢fR−e 

¢pf¡q£ Hln¡c, ¢pf¡q£ ®p¡−qm, ¢pf¡q£ ®j¡n¡lg, ¢pf¡q£ q¡¢jc¤m ®cl 

l¡C−gm pq ¯p¢eL ®L¡u¡VÑ¡l j¡a¡ j¤ýl£l p¡j−e ®cM−a f¡Cz J−cl p¡−b 

p¡l¡¢ce 25/2/09 a¡¢lM på¡ fkÑ¿¹ KM¡−e ¢Rm¡jz på¡l ¢c−L q¡¢hmc¡l 
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Cjc¡c ( B Copany) Bj¡−cl ®X−L h−m 4/5 ew ®N−Vl c¡¢u−aÅ J 44 

l¡C−gm hÉ¡V¡¢mue b¡L−hz q¡¢hmc¡l Cjc¡c j¡a¡j¤ýl£l f¡−nl ¢h¢ôw Hl 

¢eLV l¡Ù¹¡u ¢XE¢V ®cu på¡l fl z l¡a 9 V¡l fl ®XCl£ g¡−jÑl L¡−Q 16 

am¡ ¢h¢ôw Hl ¢eLV k¡C ¢pf¡q£ Jh¡uc¤−ll ®M¡−Sz e¡−uL e¤l¦ ¢pf¡q£ 

¢Nu¡p, ¢pf¡q£ S¡gl, ¢pf¡q£ l¢nc, pnÙ» AhÙÛ¡u ¢Rmz J−cl p¡−b pL¡m 

fkÑ¿¹ ¢R−mez” 

Co-accused Sepoy /61539 Jillur Rahman (C.S.A.207) 

stated in his confessional statement- 

“Bjl¡ q¡¢hmc¡l ®lS¡Em mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ 

¢l−em Q¡Lj¡, ¢pf¡q£ j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e 

®L¡−a ¢N−u AÙ» ®eCz B¢j HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m 

−eCz ®L¡−al ph a¡m¡ ®M¡m¡ ¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz ®L¾cÐ£u 

i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 11
1
2 

V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l J ¢ia−l 5/7 S−el m¡n ¢Rmz ¢ia−l 

f−s b¡L¡ m¡−nl j−dÉ L−ZÑm j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz clh¡l 

q−ml ®ØV−Sl 5/7 q¡a c§−l HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz JM¡e 

®b−L hÉ¡l¡−L Bp¡l f−b 15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V Ll−a 

®c¢Mz 18 hÉ¡−V¢mu¡−el ¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ 
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®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, ¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» 

q¡−a ®c¢Mz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 217 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 217 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i 

ˆmwbK jvB‡b hvIqvi c‡_ 54794 wmcvnx knx`, 71501 wmcvnx Kvgvj, 72161 

wmcvnx iwk`, 72504 wmcvnx wec−e 77169 wmcvnx Av‡bvqvi 72330 wmcvnx 

wicb 79331 wmcvnx Avt ingvb 50316 bv‡qK nvwZg mn A‡bK‡K mk ¿̄ 

Ae ’̄vq †`wL| A‡bK‡K ¸wj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.260 Sepoy/72497 Md. Abdul Gofran.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.554 Major Md. Alom 

 P.W.367 Tofayel Hasan, Magistrate 

 P.W.654 Abdul Kahar Akanda, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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 P.W.554 Major Md. Alom deposed that he had his 

posting in Dhaka CMH. On 03.03.2009 he screen tested of 

Sepoy/43715 Md. Kamal Uddin, Sepoy 71342 Altaf Hossain, 

75807 Abu Taher, the Appellant 72497 A. Gofran, 76807 

Rabiul Islam and 46432 Mokter Hossain. They admitted that 

they sustained injury for the cause of using arms on 25-26th 

Feb, 2009. He identified the report exhibit 1019 series and his 

signature 1019/1 series.  

 In cross-examination on behalf of the Appellant, he 

stated that the report does not contain any admission of the 

accused. He denied the suggestion that the accused did not 

admit of carrying arms. The age of injury was for 5/6 days and 

it was simple in nature. The report bears his signature but it 

does not bear the signature of the Appellant. There was no order 

of the Court for screening test, but he did it at the instruction of 

the investigation officer.  He submitted the report to the I.O. He 

denied the suggestion that he made the report collusively at the 

instance of the prosecution and that he deposed falsely.  

 P.W.367 Tofayel Hasan, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 



 

 

5050 

01.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 719 and his 

signature 719/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that I.O. placed the Appellant along with Omar Faruque 

and Jashim. There was no reference how long the Appellant 

was on remand. He denied the suggestion that he did not 

comply the provisions of 164/ 364 of the Code of Criminal 

Procedure and that the Appellant did not make any confession 

and that he did not certify to it’s voluntariness.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he denied the suggestion that the Appellant did not 

make any confession under Section 164 of the Code of 

Criminal Procedure.  

The confession of the Appellant Sepoy Md. Abdul 

Gofran (C.S.A.260), runs as under- 

“B¢j Na 24/02/09 Cw a¡¢lM ®l¡m L−m k¡Cz ®l¡m Lm q−a Bj¡−L 

clh¡l q−m k¡Ch¡l ¢e−cÑn fÐc¡e Ll¡ quz Bj¡−L ¢e−cÑn ®cu BHM 
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q¡¢hmc¡l ®jSl L¡j¡mz Aaxfl 25/02/09 Cw a¡¢lM pL¡m 7.30 

¢j¢e−V B¢j clh¡l q−m k¡Cz pL¡m 9.00 V¡l pju clh¡l öl¦ quz D.G 

j−q¡cu hš²hÉ öl¦ L−le Hhw Af¡−lne X¡m i¡a LjÑp§Q£l fÐpwp¡ L−lez 

D.G j−q¡cu BlJ h−me Af¡−lne X¡m-i¡a LjÑp§Q£l V¡L¡ ®a¡jl¡ 

ph¡C ®f−uR h¡L£ V¡L¡ BDR Hl LmÉ¡−Z hÉ¡u Ll¡ q−hz 

qW¡v p¡j−el ¢c−L HL¢V ¢QvL¡l ö¢ez f−l …¢ml në ö−e clh¡l qm 

®b−L ®c±s¡Cu¡ h¡¢ql qCz clh¡l q−ml f¢ÕQj f¡−nÄÑ …¢ml në öe−a 

f¡Cz p¤C¢jw f¤−ml p¡j−e A¢gp¡l−cl HL¢V N¡¢s ¢Rmz BDR ¢pf¡q£l¡ 

I N¡¢s¢V mrÉ L−l CV j¡l−a b¡−Lz Bj¡l p¡−b clh¡l qm ®b−L f¡m¡u 

¢pf¡q£ Bm¡E¢Ÿe J ¢pf¡q£ j¡p¤c pq BlJ A−e−L z Aaxfl B¢j 

f¡¢m−u p¤C¢jw ®f¡−ml f¡nÄha£Ñ Vu−m−V AhÙÛ¡e ®eC J 2 O¾V¡ ®pM¡−e 

b¡¢Lz  

Aaxfl h¡¢ql qCu¡ Ae¤j¡e 11.30 ¢j¢e−Vl ¢c−L 44 l¡C−gm 

hÉ¡−V¢mu¡−el ¢c−L k¡Cz ®S.¢pJ ®L¡u¡VÑ¡−ll f¡−nÄÑ 3/4 Se ¢pf¡q£ 

Bj¡−L AÙ» ®eJu¡l SeÉ h−mz a¡q¡−cl pL−m q¡−a AÙ» ¢Rmz 

f−l B¢jhÉ¡l¡−Ll e¡£Q ®e−j …¢ml fÐ−pp J ®qm−jV m¡N¡Cu¡ HL¢V 

h¡y−nl m¡¢W ¢e−u ®VÊ¢ew ®p¾V¡−ll f¡−n AhÙÛ¡e L¢lz Bj¡l p¡−b ph¡l 

q¡−a AÙ» ¢Rmz B¢j a¡q¡−cl ®c¢M−m ¢Q¢ehz 

Aaxfl ¢fmM¡e¡l iÉ¡−e J ¢fLBf ®k¡−N j¡C¢Lw ö¢e pLm SJu¡e−L 

AÙ» ¢e−a q−hz M¡¢m q¡a b¡L−m a¡q¡−L …¢m L−l ®cJu¡ q−hz ¢pf¡q£ 
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M¡ul¦m J ¢pf¡q£ lqja−cl B¢j ¢p¢im ®f¡n¡−L f¡m¡−a ®c−M¢Rz 

Bj¡−cl hÉ¡−V¢mu¡−el DAD ¢Rm e¡¢pl pÉ¡lz 

Aaxfl Na 26/02/09 Cw a¡¢l−M ®X−„l j−dÉ ®qm−jV J …¢ml fÐ−pp 

Y¤¢L−u ®Ve¡l£ J ®XCl£ g¡−jÑl f¡n ¢c−u ®cJu¡m Vf¢L−u 4.30 ¢j¢e−Vl 

¢c−L B¢j f¡m¡Cz B¢j Af¡−lne X¡m i¡a LjÑpQ§£−a AwnNËqe L−l 

9,900/- (eu q¡S¡l euna) V¡L¡ ®f−u¢Rz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that both the prosecution 

witnesses P.Ws. 554 and 367 are formal witnesses. P.W 554 is 

the screen testing doctor and P.W. 367 is the confession 

recording Magistrate. Their evidence, in fact, does not bear any 

substance. The testimony of P.W 554 to the admission of the 

Appellant of carrying arms during occurrence is inadmissible in 

law in view of Section 60 of Evidence Act. He admitted in his 

cross-examination that he did it at the instruction of the I.O. and 

there was no order of the court. The report does not bear the 

admission of the Appellant or his signature. The confession of 

the Appellant is exculpatory in nature. It finds no corroboration 

by any witness. Admittedly he was taken on remand for 5 (five) 

days. It is obvious that it was obtained under coercion. 
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Confession recording Magistrate also did not certify to it’s 

voluntariness. It is neither voluntary nor true. It can’t be used as 

evidence against the Appellant. In fact, it is a case of no 

evidence. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. The Cr. Appeal filed on behalf 

of the Appellant deserves consideration.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the confession of the Appellant is inculpatory in nature. His 

confessional statement appears to be escaping. He took up arms 

and that finds corroboration by P.W. 554, screen testing doctor. 

Although he was taken on remand but no evidence appears as to 

obtaining the confession by coercion. Confession recording 

Magistrate duly certify to it’s voluntariness. 

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him arbitrarily 

and it does not warrant any interference. Consequently, the Cr. 

Appeal filed on his behalf be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 



 

 

5058 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abdul Gofran 

(C.S.A.260) stated in his confessional statement- 

“f−l …¢ml në ö−e clh¡l qm ®b−L ®c±s¡Cu¡ h¡¢ql qCz clh¡l q−ml 

f¢ÕQj f¡−nÄÑ …¢ml në öe−a f¡Cz p¤C¢jw f¤−ml p¡j−e A¢gp¡l−cl HL¢V 

N¡¢s ¢Rmz BDR ¢pf¡q£l¡ I N¡¢s¢V mrÉ L−l CV j¡l−a b¡−Lz Bj¡l 

p¡−b clh¡l qm ®b−L f¡m¡u ¢pf¡q£ Bm¡E¢Ÿe J ¢pf¡q£ j¡p¤c pq BlJ 

A−e−L z Aaxfl B¢j f¡¢m−u p¤C¢jw ®f¡−ml f¡nÄha£Ñ Vu−m−V AhÙÛ¡e 

®eC J 2 O¾V¡ ®pM¡−e b¡¢Lz  
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Aaxfl h¡¢ql qCu¡ Ae¤j¡e 11.30 ¢j¢e−Vl ¢c−L 44 l¡C−gm 

hÉ¡−V¢mu¡−el ¢c−L k¡Cz ®S.¢pJ ®L¡u¡VÑ¡−ll f¡−nÄÑ 3/4 Se ¢pf¡q£ 

Bj¡−L AÙ» ®eJu¡l SeÉ h−mz a¡q¡−cl pL−m q¡−a AÙ» ¢Rmz 

f−l B¢jhÉ¡l¡−Ll e¡£Q ®e−j …¢ml fÐ−pp J ®qm−jV m¡N¡Cu¡ HL¢V 

h¡y−nl m¡¢W ¢e−u ®VÊ¢ew ®p¾V¡−ll f¡−n AhÙÛ¡e L¢lz Bj¡l p¡−b ph¡l 

q¡−a AÙ» ¢Rmz B¢j a¡q¡−cl ®c¢M−m ¢Q¢ehz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

His confession appears inculpatory, voluntary and true 

and it can solely be based for his impugned order of conviction 

and sentenced. He is carrying of arms finds corroboration by 

the evidence of P.W. 554. There is no doubt to his implication 

to the occurrence in committing murder of army officers and 

other atrocities in furtherance of their common intention/object.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 



 

 

5061 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.261 Sepoy/72087 Shafiqul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.119 Md. Majed Ali 

 P.W.173 Md. Monir Hossain 

 P.W.360 AEM Ismail Hossain, Magistrate 

 P.W.551 Lt. Col. Nazmul Haque and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 119 Md. Mazed Ali deposed that he was shown 

video footage of the occurrence held on 25/26 February, 2009. 

From video footage he identified two BDR personnel. Among 

them he identified the Appellant Sepoy 72087 Shafiqul of 
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Noagon and  66215 Md. Limon Miah. He identified the photo of 

Sepoy Shafiqul as exhibit XXIV, his signature exhibit XXVA. 

In cross-examination on behalf of the Appellant, he stated 

that in the photo there were 7 persons. He did not retain any 

negative of the photo. Perhaps it might be with media. He denied 

the suggestion that the photo was subsequently assembled and it 

was not the photo of Shafiq.  

 P.W.173 Md. Monir Hossain deposed that he joined in 

Sadar Rifle Battalion from 32 Rifle Battalion on 17.02.2009. On 

25.02.2009, since he had no duty, he was waiting in the Barak. 

At 9.25 A.M. he heard firing from Darber Hall. From veranda he 

came to see BDR personnel were running towards Barak. He 

also found some BDR personnel with mask and to ask other 

BDR personnel to come down and to take arms saying that army 

have killed BDR persons. At 10.30 A.M. he found RP NO. 

Lance Naik 53824 Md. Musa Mollah, the Appellant Sepoy 

72087 Safiqul Islam, Sepoy 65857 Lokman to enter into Barak 

with arms.  

In cross-examination on behalf of the Appellant, he stated 

that on 17.02.2009 he came to Peelkhana from Kushtia. He had 
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his posting at Sadar Battalion, Peelkhana from 1996-2000. From 

9.30 A.M. to 9.30 P.M.  on 25.02.2009, he was in Barak. No 

BDR person assaulted him on 25-26th Feb, 2009. BDR personnel 

did not know that he was in the Barak. He denied the suggestion 

that he did not see Safiqul Islam in the Barak. Sepoy Humayun 

Kabir was known to him from earlier. On 25.02.2009 he took 

shelter in the residence of Humayun Kabir. He happened to meet 

with Humayun Kabir in the office of central Subeder Major on 

25.02.2009. He did not find the family members of Subeder 

Humayun Kabir in his residence. He did not hear any 

announcement on the night following the day 25.02.2009. He 

came back to Line on 26.02.2009 at 5.00 A.M. He went to the 

residence of Humayun Kabir from central Subeder Maj. office 

on foot and also returned to R P Line on foot. Humayun Kabir 

did not return with him at 5.00 A.M. Rifle School and College 

was 500 yard away from RP Line. He left Peelkhana crossing 

over the wall. He cannot say whether Minister, MPs. and high 

officials, both civil and army remained in Peelkhana on 25-26th 

Feb, 2009. On 26.02.2009 at 12.00 hours he crossed over the 

wall. He heard the announcement to leave residences within 3 
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kilometers from Peelkhana. He denied the suggestion that he had 

direct participation in the rebellion and that he deposed falsely.  

  P.W.360 AEM Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

28.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 682 and his 

signature 682/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was placed before him on 28.06.2009. 

He denied the suggestion that he did not appraise the 

consequence of confession to the Appellant and that that he did 

not comply the provisions of 164/ 364 of the Code of Criminal 

Procedure and that the Appellant did not make any confession.  

P.W.551 Lt. Col. Nazmul Haque deposed that on 

25.02.2009 he had his posting at 46 Brigade. At 10.00 A.M. he 

was asked by his commander to get ready and he was ready 

with medical instrument. At 6.00 P.M. he met with Brigade Ejaj 

Hakim at road No.4/A. Afterwards on 27.02.2009 at about 

10/11.00 A.M. he entered into BDR. He came to see blood stain 
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in VIP rest house and also see some damaged and torched 

vehicles. He also came to see recovery of dead bodies from 

mass grave at BDR hospital. There were as many as 38 dead 

bodies including dead body of DG Shakil. He further came to 

see to mass grave in the ground of battalion number 13. As 

being a doctor he was placed on duty in hospital. On 

06.03.2009 he screen tested of Sepoy Jahangir, Rayhanul, 

Atiqur Rahman and the Appellant Shafiqul. He exhibited the 

report exhibit 1016 and his signature1016/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that he deposed before S.I. Rezaul Karim. He submitted 

the report on that day. Report does not bear his number. In the 

test report there is no date in support of his signature. The 

report does not bear the seal of police station/Court. He screen 

tested at the advice of I.O. He denied the suggestion that on 

06.03.2009 the Appellant was at Naogaon and that his report is 

collusive.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 9 days being 

arrested on 16.03.2009.   

The confession of the Appellant Sepoy Shafiqul Islam 

(C.S.A.261), runs as under- 

“B¢j 2004 p¡−m ®pÃVðl j¡−p eJN¡ ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c 

i¢aÑ qCz (Af¡WÉ) Q¡l j¡p J h¡Ca¥m C‹−a Q–NË¡−j ®VÊ¢ewn ®no L−l 

¢h¢hæ ÙÛ¡−e Q¡L¥l£ L−l 2008 p¡−ml S¤m¡C j¡−p Y¡L¡u pcl cx 

hÉ¡V¡¢mu¡e Bl¢f m¡C−e pwk¤š² qCz ®pC ®b−L RP ¢XE¢V Ll¢Rz 

Na 24/02/09 a¡¢lM B¢j fÉ¡−l−X Awn ¢eC e¡Cz c¤f¤−l hs M¡e¡ M¡Cz 

l¡−a hÉ¡l¡−L AhÙÛ¡e L¢lz 25/02/09 a¡¢l−M ¢h¢XBl ®XCl£ g¡−jÑl 

®j¡−s pL¡m RuV¡ q−a ®hm¡ h¡lV¡ fkÑ¿¹ Bj¡l ¢XE¢V ¢Rmz pL¡m Ae¤j¡e 

09.15 O¢VL¡l pju B¢j HL¢V …¢ml në ö¢ez a¡lfl B−l¡ 4/5 ¢V 

…¢ml në öe−a f¡Cz Bj¡l ¢XE¢Vl ÙÛ¡e ®b−L clh¡l q−ml c§laÅ Bd¡ 

¢Lx ¢jx q−hz Hlfl ®c¢M clh¡l qm ®b−L ®m¡LSe ®c±−s gÉ¡¢j¢m 

®L¡u¡VÑ¡−ll ¢c−L k¡Ju¡l pju a¡−cl−L ¢S‘¡p¡ Ll−m a¡l¡ h−m ®k, 

clh¡l q−m j¡l¡j¡¢l öl¦ q−u−Rz pL¡m cnV¡l ¢c−L ®N¡m¡…¢m ®hn£ q−m 

B¢j ®c±s Bl,¢f L−¾VÌ¡m l¦−j k¡C Hhw ¢l−f¡VÑ L¢l ®k, B¢j (Af¡WÉ) 

®c±−s B−p¢Rz ®pM¡−e HL O¾V¡ b¡L¡l fl m¡C−e Q−m k¡Cz ®pM¡−e HL 

O¾V¡ b¡L¡l fl j¡C−L ®O¡oe¡ ö¢e ®k, ®k pLm °p¢eL m¡C−e B−R ph¡C 
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AÙ» e¡Jz Hlfl B¢j ®L¡−a ¢N−u ®c¢M ®L¡−a ®L¡e AÙ» e¡Cz l¡a Ae¤j¡e 

9 V¡l ¢c−L j¡C−L Bh¡l ®O¡oe¡ ö¢e ®k, hÉ¡l¡−L ®k pL¡m °p¢eL B−R 

ph¡C e£−Q ®e−j Bpz Hlfl B¢j f¡Çf l¦−j k¡C J p¡l¡l¡a ®pM¡−e 

AhÙÛ¡e L¢lz 

26/02/09 Cw a¡¢l−M pL¡m ®hm¡ °p¢eL ®j−p ¢N−u ¢hnÄ¡p ¢eCz c¤f¤l 

p¡−s h¡lV¡l ¢c−L m¡C−e Q−m B¢pz f−l Bl¢f L−¾VÌ¡m l¦−j B¢pz 

Ae¤j¡e ¢aeV¡l ¢c−L ¢h¢XBl ®f¡o¡L j¤−M ¢p¢im ®f¡o¡−L ®S¢pJ 

®L¡u¡VÑ¡−ll f¡n ¢c−u −cu¡m Vf−L ¢fmM¡e¡l h¡C−l k¡Cz 

plL¡l£ ®O¡oe¡ ö−e 01/03/09 a¡¢lM ¢fmL¡e¡ ®N−V Bp−m 03/03/09 

a¡¢l−M ¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W. 119 

does not bear any substance. He is a formal witness. He claims 

to identify the Appellant from video-footage of the occurrence 

showed to him during investigation, but no such video-footage 

was seized and filed before court. P.W. 654 admitted the P.W. 

119 did not depose before him when and where he was shown 

the video-footage. P.W. 173 claims to see the Appellant to enter 

into Line with arms at about 10.30 A.M. but he did not disclose 

any culpability of the Appellant to any offence. In cross-
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examination on behalf of Musa Mullah he admitted that he 

deposed before I.O on 07.03.2011 long after two years during 

further investigation. In fact, he is a witness to supplementary 

C.S. It is obvious that he deposed falsely being tutored in order 

to escape himself. His evidence appears unworthy of credit. 

P.W. 551 submitted screen tested report of the Appellant, 

exhibit- 1016. He admitted that he screen tested at the 

insruction of I.O Kahar Akanda. In fact, his above report bears 

no substantive evidence and the writings and spelling in it does 

not bear any sense that it was prepared by a doctor. The 

confession of the Appellant is absolutely exculpatory and it 

cannot be considered as evidence against the Appellant. Cr. 

Appeal filed on behalf of the appellant deserves consideration.         

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 



 

 

5070 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 119 identified the Appellant from video-footage of 

the occurrence. The exhibit itself proves the participation of the 

Appellant to the occurrence. P.W.173 is an eye witness to the 

occurrence He himself saw him to enter into Line with arms. 

His testimony bears substantive evidence and it cannot brush 

aside for deposing before I.O at delay during further 

investigation. P.W.551 examined the Appellant by screen 

testing and his report finds corroboration by the evidence of 

other P.Ws. His evidence also bears substance. 

The learned Deputy Attorney General further submits 

that trial court on proper appreciation of evidence on record 
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rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. Cr. 

Appeal filed on his behalf is liable to be dismissed.         

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Shafiqul Islam stated in his 

confessional statement– 
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‘pL¡m cnV¡l ¢c−L ®N¡m¡…¢m ®hn£ q−m B¢j ®c±s Bl,¢f L−¾VÌ¡m l¦−j 

k¡C Hhw ¢l−f¡VÑ L¢l ®k, B¢j (Af¡WÉ) ®c±−s B−p¢Rz ®pM¡−e HL O¾V¡ b¡L¡l 

fl m¡C−e Q−m k¡Cz ®pM¡−e HL O¾V¡ b¡L¡l fl j¡C−L ®O¡oe¡ ö¢e ®k, ®k pLm 

°p¢eL m¡C−e B−R ph¡C AÙ» e¡Jz Hlfl B¢j ®L¡−a ¢N−u ®c¢M ®L¡−a ®L¡e AÙ» 

e¡Cz l¡a Ae¤j¡e 9 V¡l ¢c−L j¡C−L Bh¡l ®O¡oe¡ ö¢e ®k, hÉ¡l¡−L ®k pL¡m 

°p¢eL B−R ph¡C e£−Q ®e−j Bpz Hlfl B¢j f¡Çf l¦−j k¡C J p¡l¡l¡a ®pM¡−e 

AhÙÛ¡e L¢lz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 173 referred above saw him with arms, in unlawful 

assembly and to participate in the occurrence in furtherance of 

their common intention.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 173 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 173 deposed-  
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‘†ejv AvbygvwbK 9.25 NwUKvi mgq †Mvm‡ji Rb¨ †Mvmj Lvbvq hvB| 

nUvr `ievi n‡ji w`‡K †Mvjv¸wji kã ïb‡Z cvB| H Ae ’̄vq eviv›`vq wM‡q 

†`wL `ievi nj †_‡K A‡bK wewWAvi †Rvqvb †`Šov‡`Šwo K‡i jvB‡bi w`‡K 

Avm‡Q| wKQz †jvK gy‡Lvm cov G‡jvcv_vwi †Mvjv¸wj Ki‡Q Ges g~‡L ej‡Q †K 

†Kv_vq Av‡Qv, bx‡P bv‡gv A ¿̄ †Mvjv evi“` †bI Avwg©iv wewWAvi †g‡i †dj‡Q| 

ZLb Avwg †Mvmj Lvbvq wM‡q †Mvmj K‡i ˆmwbK jvB‡bB A‡c¶v Kwi| †ejv 

Abygvb 10.30 NwUKvi mgq m`i ivB‡dj e¨vUvwjq‡bi †K› ª̀xq Avi wc bs- 

53824 j¨vt bv‡qK †gvt gymv †gvj−v, 72087 wmcvnx mwdKzj Bmjvg 65857 

wmcvnx †jvKgvb‡`i A ¿̄ mn jvB‡bi wfZi cÖ‡ek Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.274 Sepoy /78067 Harun Miah. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.48 Major Istiak Ahmed 
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 P.W.371 Md. A. Rahim, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.48 Maj. Istiak Ahmed Khan deposed that on 

25.02.2009 at about 9.00 A.M. he was in Darber Hall. Darber 

started at 9.00 A.M. At 9.30 A.M. some BDR personnel came 

near to DG. Among the BDR personnel Sepoy Moyeen pointed 

arms to DG. Sepoy Kajal was behind hm. Army officers 

disarmed Moyeen. Kajal ran away. He heard two round firing. 

BDR personnel came out from Darber Hall. At one stage, he 

also came out from Darber and was running towards west. To 

the north of Darber Hall he found Sepoy Imran, Mohit, Sepoy 

Habib  to run with arms towards Darber with excited mood. He 

went to the soldier’s family quarter. Sepoy Uzzal took him to 

his residence at Gomi 16 #.  ....... 
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................................. On the following day, on 26.02.2009 at 

6.30 A.M. he came out from the residence and went near to the 

residence of DG. At that time one soldier asked him whether he 

is an army officer. He disclosed his identity as Maj. Istiak. 2/ 3 

BDR personnel took him to 24 Battalion. Naik Subader 

Alauddin commanded them to take him into quarter guard. 

Some BDR personnel assaulted him and he fell on the earth. He 

came to see number of BDR personnel to express their joy. One 

soldier assaulted him with rod. Another soldier snatched away 

his mobile and money bag. Afterwards they confined him in the 

quarter guard. In the cell he found Lt. Col. Salam, Maj. Riaz 

and some other with members of their family. Naik Subader 

Waliullah threatened him to kill. He found his runner Sepoy 

Rahim, Driver Harun, Cook Shahid and Cook Jahir with 

uniform and to move around. Cook had no uniform. Lt. Col. 

Salam hid him. At about 4.30 P.M. they came out from 

Peekhana. ...................... 

 

In cross-examination on behalf of Sepoy Harun, he stated 

that he was taken to quarter guard at 7.30 A.M. on 26.02.2009 
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and came out therefrom at 4.30 P.M. In the quarter guard there 

was only one door with veranda. Outside the door BDR 

personnel were on guard by turn. Harun of 24 Battalion was a 

driver. At about 12.00/1.00 P.M. he found the BDR personnel 

with agitated mood. He denied the suggestion that it was not 

possible to see Harun from the quarter guard. He came to see all 

through the door. He cannot say how many persons named 

Harun were there in 24 Battalion but he knew this accused 

Harun. He held from Shailakupa. He cannot say the name of his 

parents. He deposed of Sepoy Driver Harun. He saw Harun 

more than twice.   

P.W.371 Md. A. Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

20.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 767 and his 

signature 767/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 22.03.2009 and placed 

before him on 20.05.2009. He denied the suggestion that the 
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appellant was not provided sufficient time for reflection and 

also did not appraise column before him and that the appellant 

did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

The confessional statement of the appellant Sepoy Harun 

Miah (C.S.274), runs as under- 

“ Avwg BDR Gi GKRb wmcvnx bs-78067| Avwg 14/1/07 Bs 

Zvwi‡L BDR G wmcvnx wnmv‡e Join Kwi GesPÆMªvg evqZzj      

B¾‡Z cªwk¶b Mªnb Kwi| Zvici Avwg iv½vgvwU‡Z Av‡iv 1(GK) gvm 

cªwk¶b Mªnb Kwi| Ges c‡i Avwg iv½vgvwU 12 ivB‡dj e¨vUvwjq‡b 

†hvM`vb Kwi| Avwg  14/14/08 Bs Zvwi‡L wcjLvbvq  ZxiabyK †Lj‡Z 

Avwm| Avwg 24/2/09 Bs Zvwi‡L  mKvj 8Uvq cªwk¶bgvV cwi¯‹vi Kwi 

Ges cªavbgš¿xi c¨v‡i‡W  `k©K wnmv‡e Ask Mªnb  Kwi| Avwg 12 Uvq 

( ỳcy‡i) jvB‡b P‡j  Avwm Ges 12.30 Uvq eo Lvbv †g‡m Lvevi ‡L‡q 

†i÷ (wekªvg) wbB| Avwg weKvj 3 NwUKvq cªwk¶b gv‡V Avwm| Avwg 

evei MªvD‡Û UvUz‡kv  †`wL ivZ 7 Uv n‡Z 9 Uv ch©š— Ges  Zvic‡i  

Avwg jvB‡b  †h‡q ïBqv cwo| Avwg 25/2/09 Bs Zvwi‡L mKvj 6.30 

Uvq wcwU‡Z Ask Mªnb Kwi| 7.10 ch©š— Avgv‡`i wcwU P‡j| Avwg bv¯—

v †k‡l Avevi 7.30 NwUKvq gv‡V  Avwm Ges ev‡¯‹Uej †Lwj| 25/2/09 

Bs Zvwi‡L mKvj 9.30 NwUKvq  Avwg †`wL  †h, BDRm`m¨MY †`Šov 



 

 

5083 

†`Šwo Ki‡Q| Avgv‡`i  wmwbqi †Rwm I my‡e`vi mwdRDÏxb Avgv‡`‡K 

150 Rb BDRm`m¨‡K wiwµ‡qkb i“‡g AvU‡K iv‡L Zvjv w`‡q Avgiv 

cªvq 2 N›Uv D³ i“‡g AvU‡K _vwK | mKvj 11.30 Uvq 5/6 Rb 

gy‡Lvkavix †jvK G‡m G‡jvcv_vox ¸wj K‡i Ges  Avgv‡`i  m¨vi my‡e`vi 

mwdR DÏxb‡K A ¿̄ †W‡¯‹i e‡j, Avcwb ‰mwbK w`‡Z, bv w`‡j Avgiv 

Avcbv‡K  †g‡i †dje| wZwb Zvjv  Ly‡j †`b |5/6 Rb  †jvK wfZ‡i  

Xy‡KI G‡jv‡g‡jv  dvqvi K‡i|  Avgiv ZLb wmwfj †cvkv‡K wQjvg| 

Ly‡Lvkavixiv Avgv‡`i‡K BDwbdg© ci‡Z ejj| Zviv  Avgv‡`i‡K 

MvjvMvwj Kij I A ¿̄ wb‡Z  ejj| Avgv‡`i jvB‡bi  mvg‡b bx‡P  Zviv 

Mvwo w`‡q A ¿̄ wb‡q Av‡m|  Avwg D³ Mvwo †_‡K GKwU PvBwbR ivB‡dj 

wbB| Avwg jvB‡b P‡j Avwm Avgvi Kv‡Q †Kvb ¸wj wQj bv | Avwg jvB‡b 

‡Ljvi mvgMªx ivLvi †W‡¯‹i wcQ‡b jyKvB | Avwg weKvj  3 Uv ch©š— D³ 

’̄v‡b jyKvBqv _vwK| c‡i Avwg †g‡m G‡m fvZ LvB| Avwg fvZ LvIqvi 

c‡i Avevi  D³ †W‡¯‹i  wcQ‡b †h‡q jyKvB| †g‡m LvIqvi  mgq Avwg 

ïb‡Z cvB †h wewWAvi m`m¨iv  wKQy Awdmvi ‡K nZ¨v K‡i‡Q| Avwg 

mvivivZ e¨viv‡K wQjvg | e¨viv‡K Avgvi  i“‡g 23 Rb wQj| wmcvnx 

Av‡bvqvi, wmcvnx Bš—vR, wmcvnx ev‡Zb, wmcvnx †gvkvid , wmcvnx 

Av³vi, wmcvnx Kvdj, wmcvnx kvnveyÏwb, wmcvnx mv‡`K, wmcvnx 

†knRvnv‡bi bvg Avgvi g‡b Av‡Q| Avwg iv‡Z  jvB‡b NygvBqv _vwK 

26/2/09 Bs Zvwi‡L  Avwg  †g‡m mKv‡j bv¯—v wnmv‡e  wLPzix †L‡qwQ| 



 

 

5084 

mKvj  10 Uvq gvBwKs K‡i A ¿̄  Rgv †`Iqvi Rb¨ | Avwg †Kv‡Z A ¿̄ 

Rgv †`B| Avwg 26/2/09 Bs Zvwi‡L weKv‡j 3 Uvq  wcjLvbv n‡Z 

cvwj‡q   hvB| Avwg 1/3/09 Bs ZvwiL weKvj 2Uvq  wcjLvbvq  4bs 

†M‡U Avwm  Join Kivi Rb¨ 3/3/09 Bs Zvwi‡L Avgv‡K4bs †MU w`‡q 

wcjLvbvq ‡XvKvq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the identification of the 

Appellant by P.W. 48 is not proper. He stated in his cross-

examination that he can’t say how many BDR persons named 

Harun were there in 24 Battalion. He reiterated that he knew 

this Appellant Harun who hailed from ‘‰kjKycvÕ, but in fact the 

Appellant, as recorded in C.S. hailed from ‘wewÎ‡Lvjv nvIi, 

†MvqvBbNvU, wm‡jU, More so, P.W.48 deposed Harun of 24 

Battalion, but the Appellant Harun hailed from 12 Battalion. 

Accordingly, his evidence was used against another Harun 

(C.S.A.65) and thus the evidence of P.W. 48 was not taken to 

the notice of the present Appellant while examining him under 

section 342 of the Code of Criminal Procedure. As such, he was 

not cross-examined on behalf of the appellant. The confession 

of the Appellant is exculpatory in nature. No certificate 
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endorsed by P.W.371 the confessing recording Magistrate as to 

its voluntariness. Since the Magistrate did not comply the 

provision of 164 of the code of Criminal Procedure in recording 

the confession of the Appellant it can’t be considered as 

evidence against the Appellant. Mr. Islam further adds that, in 

fact, there is no tangible evidence in support of the impugned 

order of conviction and sentence against the Appellant and it 

warrants due interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General candidly admits 

that, in fact, the testimony of P.W.48 relates to C.S.A.65. It has 

no relevancy with the present Appellant. He further submits 

that the confession of the Appellant is inculpatory in nature. In 

the confession, the Appellant admitted of taking arms and 

retaining it with him as an active rebellion and having his 

participation in the rebellion in attaining common 

intention/common object of uprooting army officers from BDR 

he was duly found guilty of the offences as charged for and his 

confession can solely be based. It is an undeniable fact that the 

rebellions caused death of 74 persons including 57 army 

officers during the time of occurrence. No evidence appears that 

the confession of the Appellant was taken under duress or 

coercion. Recording Magistrate certified in column 8 and the 

certificate that has been made therein, certifies the confession as 

voluntary. Learned D.A.G. adds that the trial Court on proper 

assessment of the evidence on record rightly found the 
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Appellant guilty of the offences as charged for and sentenced 

him accordingly and no reason stands to call for any 

interference.        

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Harun Miah (C.S.A.274) 

stated in his confessional statement- 
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“mKvj 11.30 Uvq 5/6 Rb gy‡Lvkavix †jvK G‡m G‡jvcv_vox ¸wj K‡i 

Ges  Avgv‡`i  m¨vi my‡e`vi mwdR DÏxb‡K A ¿̄ †W‡¯‹i e‡j, Avcwb 

‰mwbK w`‡Z, bv w`‡j Avgiv Avcbv‡K  †g‡i †dje| wZwb Zvjv  Ly‡j 

†`b |5/6 Rb  †jvK wfZ‡i  Xy‡KI G‡jv‡g‡jv  dvqvi K‡i|  Avgiv 

ZLb wmwfj †cvkv‡K wQjvg| Ly‡Lvkavixiv Avgv‡`i‡K BDwbdg© ci‡Z 

ejj| Zviv  Avgv‡`i‡K MvjvMvwj Kij I A ¿̄ wb‡Z  ejj| Avgv‡`i 

jvB‡bi  mvg‡b bx‡P  Zviv Mvwo w`‡q A ¿̄ wb‡q Av‡m|  Avwg D³ Mvwo 

†_‡K GKwU PvBwbR ivB‡dj wbB| Avwg jvB‡b P‡j Avwm Avgvi Kv‡Q 

†Kvb ¸wj wQj bv | Avwg jvB‡b ‡Ljvi mvgMªx ivLvi †W‡¯‹i wcQ‡b jyKvB 

| Avwg weKvj  3 Uv ch©š— D³ ’̄v‡b jyKvBqv _vwK| c‡i Avwg †g‡m 

G‡m fvZ LvB| Avwg fvZ LvIqvi c‡i Avevi  D³ †W‡¯‹i  wcQ‡b †h‡q 

jyKvB| †g‡m LvIqvi  mgq Avwg ïb‡Z cvB †h wewWAvi m`m¨iv  wKQy 

Awdmvi ‡K nZ¨v K‡i‡Q| Avwg mvivivZ e¨viv‡K wQjvg | e¨viv‡K Avgvi  

i“‡g 23 Rb wQj| wmcvnx Av‡bvqvi, wmcvnx Bš—vR, wmcvnx ev‡Zb, 

wmcvnx †gvkvid , wmcvnx Av³vi, wmcvnx Kvdj, wmcvnx kvnveyÏwb, 

wmcvnx mv‡`K, wmcvnx †knRvnv‡bi bvg Avgvi g‡b Av‡Q| Avwg iv‡Z  

jvB‡b NygvBqv _vwK 26/2/09 Bs Zvwi‡L  Avwg  †g‡m mKv‡j bv¯—v 

wnmv‡e  wLPzix †L‡qwQ| mKvj  10 Uvq gvBwKs K‡i A ¿̄  Rgv †`Iqvi 

Rb¨ | Avwg †Kv‡Z A ¿̄ Rgv †`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

From the attending facts and circumstances of the case 

together with his inculpartory confession provides strong 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal and Jail appeal filed on behalf of 

the convict/appellant is accordingly allowed in part.  

C.S. Accused No.277 Lance Naik/54024 Mofizul 

Haque.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.400 Masud Ahmed  

 P.W.552 Major Aminur Rashid 

 P.W.358 Momenul Hasan, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Sepoy/61913 Md. Nofiul Kazi (C.S.A.290) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.400 Masud Ahmed deposed that on 25.02.2009 he 

went to Darbar but finding no room he came back to sector 

office. He heard firing at 9.30 A.M. and also came to see BDR 

personnel to run around with arms. He also saw some BDR 

personnel to go towards Darabr with arms. He came out from 

sector office at 10 A.M. He was prevented by BDR personnel 

thrice. Among the BDR personnel who prevented him were the 
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Appellant 54024 Mafiz, 65912 Masud Hossain and 75800 

Nijam Uddin. They were moving around with arms with 

agitated mood and looking for army officers.  

In cross-examination on behalf of the Appellant, he 

stated that finding no room in Darbar he came back. Mannan 

was working with him. He along with Mannan went to deposit 

cheques. There were five cheques, one of taka eleven lac. He 

can’t remember the amount of other cheques. He went to 

deposit cheques in Trust Bank adjacent to gate No.4. Mannan 

was with him when he was going to construction section. 

Mannan remained with him till 3.00 P.M. Mannan kept those 

cheques. He along with Mannan together came out. After the 

occurrence they together joined in Peelkhana. Later on, Mannan 

deposited the cheques in Bank. He denied the suggestion that it 

was not possible to deposit cheques on the date of occurrence 

and that he did not happen to meet with the Appellant and that 

he never worked with the Appellant and that he deposed falsely 

implicating the Appellant at the instruction of Maj. Taslim.  

 P.W.552 Major Aminur Rashid deposed that on 

25.02.2009 he had his posting in 46 Brigade. At 10.30 A.M. he 
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got information of disorder in BDR.  At 11.30 A.M. he came at 

staff road. On 26.02.2009 he appeared at Abahaony math. He 

entered into Peelkhana on 27.02.2009 at 9.30 A.M. through 

gate No.4. At 11.30 he came to see recovery of dead bodies 

from mortuary. There he found dead body of D.G. Shakhil. On 

28.02.2009 13 dead bodies were recovered from another mass 

grave including the dead body of wife of Maj. Shakhil. He 

remained in BDR hospital for two months and screen tested of 

the Sepoys. On 06.03.2009 he screen tested the Sepoy namely 

Lance Naik Mozzammel, the Appellant Mofizul Hoque and 

Sepoy Masud Rana. He identified the report as exhibit 1017 and 

his signature 1017/1 series. They told that they got injury at the 

time of occurrence.  

 In cross-examination on behalf of the Appellant, he 

stated that in the report there is no reference of case No. It does 

not bear the signature of I.O. and it bears seal of C.M.H. He 

denied the suggestion that the report is not in respect of the 

occurrence that happened in Peelkhana and that he made the 

report at the instruction of the authority.  
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 P.W.358 Momenul Hasan, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

22.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 634 and his 

signature 634/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 5 days and 

placed before him from CID. He denied the suggestion that he 

did not appraise column 5 to the Appellant and that he did not 

comply the provision of 164/ 364 of the Code of Criminal 

Procedure and that the Appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was a member of 23 Rifle Battalion. 

He did not seize any cheque referred by P.W.400. He denied the 

suggestion that he implicated the accused falsely without proper 

investigation.  

The confession of the Appellant Lance Naik Mofizul 

Haque (C.S.A.277), runs as under- 



 

 

5099 

“1988 mv‡j †dbx †Rjv n‡Z we.wW.Avi G †hvM w`B 2005 mv‡ji gvP© 

gv‡m wcjLvbvq 24 e¨vUvwjq‡b †hvM w`B| 24/02/09 Bs‡iRx c¨v‡i‡W 

AskMÖnb Kwi| 25/02/09 Bs‡iRx mKvj 8.30 Uvq `ivev‡i hvB| 

wW.wR.i e³„Zvi mgq Abygvb 9.30Uvi mgq nVvr MÛ‡Mvj ïi“ nh| 

Ab¨vb¨‡`i mv‡_ AvwgI `ievi nj †_‡K †`Š‡o †ei n‡q ˆmwbK jvB‡b 

P‡j Avwm| Avwg 5g Zjvi GKwU Uq‡j‡U jywK‡q _vwK| Abygvb 12.00 

Uvi mgq gy‡Lvkavix ỳRb ˆmwbK Avgv‡K jyKv‡bv Ae ’̄v †_‡K †ei K‡i 

MvjvMvwj K‡i Ges A ¿̄ †bqvi wb‡ ©̀k †`q| Zv‡`i mv‡_ †b‡g Avgv‡`i 

wbR †KvZ †_‡K GKwU ivB‡dj (593 b¤¦i) wb‡q Abygvb 1 N›Uv ˆmwbK 

jvB‡bi bx‡P Rs †m›Uv‡ii wbK‡U _vwK| Abygvb 2.00 Uvi mgq Avwg 

†Mvc‡b A ¿̄ †Kv‡Z Rgv w`‡q Avevi 2bs †óv‡i G‡j jywK‡q _vwK| 

†mLv‡bi 26/02/09 Bs‡iRx weKvj 3.00 Uv ch©š— _vwK| Abygvb 

4.00Uvi w`‡K d¨vwgwj †KvqvU©v‡ii cvk w`‡q cvwj‡q hvB| miKvix 

†Nvlbv ï‡b 01/03/09 wcjLvbvq Avwm| 03/03/09Bs‡iRx Avgv‡K 

wcjLvbvq XyKvq|” 

The confessional statement of co-accused Sepoy Md. 

Nofiul Kazi (C.S.A.290) runs as under- 

“B¢j Na 28/06/96 ¢MËx a¡¢l−M ¢h,¢X,Bl H ¢pf¡q£ f−c i¢aÑ qCz 

B¢j 24 ew hÉ¡V¡¢mu−el ¢pf¡q£z 2005 p¡−m pÇf§ZÑ hÉ¡V¡¢mu¡e pq B¢j 

Y¡L¡l BDR ®qX−L¡u¡VÑ¡l ¢fmM¡e¡u ®k¡Nc¡e L¢lz 24/02/09 ¢MËx 
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a¡¢lM BDR pç¡q Efm−r fÐd¡ej¿»£l BNj−el pÇj¡e¡−bÑ Ae¤¢ùa 

fÉ¡−l−X B¢j Awn −eCz  fÉ¡−lX ®n−o clh¡l q−ml fÐ£¢a−i¡−SJ Awn 

®eCz Na 25/02/09 ¢MËx a¡¢lM pL¡m Ae¤x 8.30 O¢VL¡l ¢c−L clh¡l 

q−m Ef¢ÙÛa qC Hhw ¢fR−el p¡¢l−a h−p f¢sz Be¤j¡¢eL pL¡m 9.00 

O¢VL¡l ¢c−L ¢X.¢S j−q¡cu clh¡l q−m Bp−m ®L¡lBe ®a−m¡u¡−al 

j¡dÉ−j clh¡l öl¦ quz Hl fl ¢X.¢S p¡−qh a¡l hš²hÉ ®cu¡ öl¦ L−lez 

¢a¢e °p¢eL−cl E−Ÿ−nÉ hš²−hÉl öl¦−a ph¡C i¡m B¢R ¢Le¡ a¡ S¡e−a 

®Q−u−Rez Hlfl a¡l hš²hÉ h−me ®k, X¡m-i¡a LjÑp§Q£−a m¡i q−u−R 

m¡−il V¡L¡ ph¡C−L i¡N L−l ®cu¡ q−u−Rz m¡−il h¡L£ V¡L¡ ¢h¢X Bl 

Hl Eæue j§mL L¡−Sl SeÉ hÉu Ll¡ q−hz ¢X.¢S p¡−qh Hl hš²−hÉl 

pju ph¡C Q¤f L−l h−p¢Rmz ¢X,¢S p¡−q−hl hš²−hÉl pju 15/20 ¢j¢eV 

fl qW¡v p¡j−el ¢c−L …¢ml në ö¢ez p¡j−e ®b−L ph¡C ®c±−s ®hl q−a 

b¡−Lz aMe ®fR−el ¢c−L HL¢V clS¡ ®i−‰ ph¡C ®hl qh¡l pju B¢jJ 

a¡−cl p¡−b ®h¢l−u B¢pz B¢j clh¡l qm ®b−L ®hl q−u ®c±−s fÐb−j 

Bj¡l hÉ¡l¡−L h−m B¢p ®pM¡e ®b−L Bj¡l ®j¡h¡Cm ew- 01714-

758967 à¡l¡ Bj¡l Ù»£l p¡−b Lb¡ h¢mz aMe clh¡l q−ml ¢c−L A−eL 

−N¡m¡…¢ml në f¡Cz ®hm¡ ¢LR¤re fl ®hn ¢LR¤ BDR ®f¡o¡L d¡l£ e£Q 

®b−L Q£vL¡l ¢c−u h−m ®k, hÉ¡l¡L ®b−L ph¡C ¢e−Q ®e−j B−p¡ eC−m 

…¢m L−l j¡l−h¡z B¢j aMe e£−Q ®e−j B¢pz Be¤j¡¢eL 2.00 O¢VL¡l 

¢c−L 24 hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V Q¡C¢eS l¡C−gm q¡−a ®eCz 
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l¡C−gm ®QL Ll¡l pju 01 l¡Eä …¢m g¡yL¡ g¡u¡l quz f−l B¢j ¢eS 

®j−p ¢g−l B¢pz AÙ» ®eu¡l fl B¢j hÉ¡l¡−Ll p¡j−e 24 hÉ¡V¡¢mu¡−el 

q¡¢hmc¡l p¡Cc¤m−L l¡C−gm q¡−a f¡QL p¢gL¥m−L Hp,Hj,¢S q¡−a 

¢pf¡q£ l¢qj−L Hp,Hj,¢S Hhw mÉ¡¾p e¡−uL j¢gS−L l¡C−gm q¡−a 

®O¡l¡−gl¡ Ll−a −c−M¢Rz l¡−a B¢j Bp−m ®j−p AhÙÛ¡e L¢lz 

26/02/09 ¢MËx a¡¢lM pL¡m 7/8 O¢VL¡l ¢c−L B¢j l¡C−gm pq e£−Q 

®e−j B¢pz e£−Q b¡L¡l pju 24 hÉ¡V¡¢mu¡−el q¡¢hmc¡l ®p¡ql¡h−L M¡¢m 

q¡−a Hhw q¡¢hmc¡l j¡qh¤h−L l¡C−gm q¡−a ®c¢Mz aMe Bj¡−L j¡qh¤h 

h−m ®k, AÙ» Sj¡ ¢cJe¡ B¢j ¢ia−l Bp−a f¡¢lz B¢j Bp−m B¢j−L 

fÐ¢aqa Ll−a q−hz B¢j AÙ»pq f−l ®j−p Q−m B¢p Hhw c¤f¤l Be¤j¡¢eL 

1.30 O¢VL¡l ¢c−L 24 ew hÉ¡V¡¢mu¡−el ®L¡−a AÙ» Sj¡ ®cCz f−l kMe 

j¡C−L ®O¡oe¡ L−l ®k, B¢jÑ Bœ²j−el pju Hm¡L¡h¡p£−L ¢fmM¡e¡l 3 

¢Lx ¢jx q−a c§−l p−l ®k−a ¢e−cÑn ®cu¡ q−µR aMe ¢hL¡m Be¤j¡¢eL 

4.00 O¢VL¡l ¢c−L ¢p¢im ®XÊp f−l B¢j 4ew ®N−Vl f¡n¢c−u ®cu¡m 

Vf¢L−u h¡C−l f¡¢m−u k¡Cz plL¡l£ ®O¡oe¡l f−l 1/03/09 Cw a¡¢lM 

Bhqe£ j¡−W q¡¢Sl qC Hhw flha£Ñ−a ®pe¡h¡¢qe£l Ae¤j¢aœ²−j Na 

03/03/09 a¡¢l−M ¢fmM¡e¡l ®ia−l f−hn L¢lz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that excepting P.W 400 all are 

formal witnesses. P.W. 552 submits screen testing report of the 
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Appellant, exhibit 1017, but it does not bear any substance. He 

reported as of an admission of the Appellant-‘Bp¡j£l¡ h−m 25/26 

a¡¢l−M ¢h¢XBl ¢h−â¡−ql pju a¡l¡ BO¡a fË¡ç quz’ He further admitted-

‘B¢j LaÑf−rl ¢e−cÑ−n L−l¢R HC ¢l−f¡VÑz’ His evidence thus appears 

inadmissible and unacceptable. P.Ws. 358 and 654 are 

confession recording Magistrate and Investigation officer 

respectively. P.W 358 admitted that the Appellant was taken on 

remand for 5 (five) days and it is obvious that the confession of 

the Appellant is no more but a product of torture and it can’t be 

admitted in evidence against the Appellant. The confession of 

co-accused having not been corroborated by any other witness 

it lends no support to the prosecution evidence against the 

Appellant. P.W. 400 admitted that he was in sector office and 

he was prevented thrice by the rebellions on his way. In the 

midst of such horrific situation his claim of coming out from 

sector to deposit cheques in Trust Bank adjacent to gate No. 4 

and to identify the Appellant and others appears unreliable. He 

admitted that Mannan accompanied him all the time but he did 

not appear to corroborate him. Admittedly the Appellant hailed 

from 24 Battalion. P.W. 400 admitted in cross-examination on 
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behalf of accused Masud Hossain that he did not serve in 44 

and 24 Battalion and further admitted-‘C¢af§−hÑ Bp¡j£l p−‰ B¢j 

L¡S L¢l e¡C’. So identification of the Appellant by his Regiment 

No. apparently appears tutored. Thus the prosecution evidence 

against the Appellant bears no substance and trial court failed to 

appreciate the evidence properly and being misconceived 

erroneously found him guilty of the offences as charged for and 

sentenced him arbitrarily and it warrants necessary interference. 

Cr. Appeal filed on behalf of the Appellant deserves 

consideration.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 400 had his posting in Sadar Battalion at the time of 

occurrence. For deposition he came from Rangamati, presently 

39 B.G.B. He is an eye witness to the occurrence. He identified 

the Appellant with his Regiment No. As office Assistant it was 

very much usual to go out to deposit the cheques in the Bank 

for discharging his desk work and know the Regiment No. of 

the Appellant. His evidence bears substance. P.W. 552 

submitted screen testing report of the Appellant which bears 

substance of using arms by the appellant at the time of 

occurrence as it has been corroborated by the testimony of P.W. 

400 and confession of the Appellant. The confession of the 

Appellant is inculpatory. He admitted that he took up arms and 

thus associated himself with rebellions to materialize their 

common intention/common object. Although he was taken on 
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remand but no evidence appears as of obtaining confession 

under coercion. P.W. 358, the confession recording Magistrate 

also certified the confession of the Appellant as voluntary, 

confession of the appellant as being true and voluntary it can 

solely be based for conviction of the Appellant. The confession 

of co-accused also lends support to the prosecution evidence in 

support of holding arms as an active participant to the rebellion. 

The impugned order being rightly passed on proper 

appreciation of evidence on record it does not warrant any 

interference. Cr. Appeal filed on his behalf is liable to be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Lance Naik Mofizul Haque 

(C.S.A.277), stated in his confessional statement- 

“ Abygvb 12.00 Uvi mgq gy‡Lvkavix ỳRb ˆmwbK Avgv‡K jyKv‡bv Ae ’̄v 

†_‡K †ei K‡i MvjvMvwj K‡i Ges A ¿̄ †bqvi wb‡ ©̀k †`q| Zv‡`i mv‡_ 

†b‡g Avgv‡`i wbR †KvZ †_‡K GKwU ivB‡dj (593 b¤¦i) wb‡q Abygvb 1 

N›Uv ˆmwbK jvB‡bi bx‡P Rs †m›Uv‡ii wbK‡U _vwK|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 400 referred above saw him with arms, in unlawful 

assembly and to participate in the occurrence in furtherance of 

their common intention.  
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Co-accused Sepoy Md. Nofiul Kazi (C.S.A.290) stated in 

his confessional statement- 

“Be¤j¡¢eL 2.00 O¢VL¡l ¢c−L 24 hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V 

Q¡C¢eS l¡C−gm q¡−a ®eCz l¡C−gm ®QL Ll¡l pju 01 l¡Eä …¢m g¡yL¡ 

g¡u¡l quz f−l B¢j ¢eS ®j−p ¢g−l B¢pz AÙ» ®eu¡l fl B¢j hÉ¡l¡−Ll 

p¡j−e 24 hÉ¡V¡¢mu¡−el q¡¢hmc¡l p¡Cc¤m−L l¡C−gm q¡−a f¡QL 

p¢gL¥m−L Hp,Hj,¢S q¡−a ¢pf¡q£ l¢qj−L Hp,Hj,¢S Hhw mÉ¡¾p e¡−uL 

j¢gS−L l¡C−gm q¡−a ®O¡l¡−gl¡ Ll−a −c−M¢Rz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 400 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 400 deposed-  
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‘10Uvi mgq †ei nB †m±i Awdm †_‡K| 3 evi wewWAvi m`m¨ KZ©„©K 

evav cÖvß nB| hviv evav †`b Zviv n‡jb 54024 gwdR, 65912 gvmyy` û‡mb, 

75800 wbRvg DwÏb‡K wPb‡Z cvB| Zviv A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq Nyiv‡div 

Ki‡Z †`wL †mbv Awdmvi‡`i gvivi Rb¨ LyRvLywR Ki‡Q|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 
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hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.278 Signalman/75364 Md. Masud 

Rana.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.552 Major Aminur Rashid 

 P.W.359 foysal Atik, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.552 Major Aminur Rashid deposed that on 

25.02.2009 he had his posting in 46 Brigade. At 10.30 A.M. he 

got information of disorder in BDR.  At 11.30 A.M. he came at 

staff road. On 26.02.2009 he appeared at Abahaony math. He 

entered into Peelkhana on 27.02.2009 at 9.30 A.M. through 

gate No.4. At 11.30 he came to see recovery of dead bodies 

from mortuary. There he found dead body of D.G. Shakhil. On 

28.02.2009 13 dead bodies were recovered from another mass 

grave including the dead body of wife of Maj. Shakhil. He 

remained in BDR hospital for two months and screen tested of 

the Sepoys. On 06.03.2009 he screen tested the Sepoys namely-

Lance Naik Mozzammel, Mofizul Hoque and the appellant 

Sepoy Masud Rana. He identified the report as exhibit 1017 

and his signature 1017/1 series. They told that they got injury at 

the time of occurrence.  



 

 

5115 

 In cross-examination on behalf of the appellant, he stated 

that in the report there is no reference of case No. The report 

does not bear the signature of I.O. It bears the seal of C.M.H. 

He denied the suggestion that the report is not in respect of the 

occurrence that happened in Peelkhana and that he made the 

report at the instruction of the authority.  

 P.W.359 Foysal Atik, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

22.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 660 and his 

signature 660/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 22.03.2009 and placed 

before him on 22.05.2009. The Appellant was taken on remand 

for 5 days. The Appellant did not disclose of any torture. He 

denied the suggestion that he did not observe the Appellant and 

appraise the consequence of confession and that the Appellant 

did not make confession voluntarily. The appellant was aged 

22.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that accused Abdur Rashid and the Appellant are full 

brothers. Their father may be an employee of BDR. The 

Appellant was taken on remand for 5 days. He denied the 

suggestion that the confession of the Appellant was obtained 

under coercion. P.W.552 was a doctor of C.M.H. He screen 

tested of the Appellant but did not refer father’s name in the 

report. He did not enclose the X-ray report. He denied the 

suggestion that the report is collusive.  

The confession of the appellant Signalman Md. Masud 

Rana (C.S.A.278), runs as under- 

“B¢j ¢hNa 2007 p¡m q−a ¢h¢X,Bl pcl cç−l LjÑla B¢R ¢pNeÉ¡m 

jÉ¡e ¢q−p−hz 24.02.09 ¢MËx Bj¡l ®L¡e ¢XE¢V ¢Rm e¡z ¢hNa  

25.02.09 ¢MËx pL¡m 6.30 O¢VL¡ q−a Nmg NË¡E−ä j’ °al£l L¡S 

Ll¢Rm¡jz Aafl clh¡l q−m pL¡m Ae¤j¡e 8.30 O¢VL¡u k¡C Hhw ®no 

®b−L 3/4 −l¡ B−N h¢pz qW¡v Ae¤j¡e 9.30 O¢VL¡u  p¡j−e ®b−L ph¡C 

c¡¢s−u k¡uz a¡−cl p−‰ B¢jJ c¡¢s−u k¡C Hhw clh¡l qm q−a ®hl q−u 

B¢pz Aafl B¢j 5 ew ®NCV ®k−u ®c¢M A−eL ®m¡Lz a¡lfl clh¡l 

q−ml ¢c−L …¢ml në öe−a −f−u 24 hÉ¡V¡¢mu−e Q−m B¢pz aMe e£Q 
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®b−L ¢QvL¡l hm¢Rm ph¡C AÙ» q¡−a e¡Jz S¡e¡m¡ ¢c−u e£−Q a¡¢L−u ®c¢M 

8/10 Se j¤−M¡n d¡l£ ¢h¢XBl pcpÉz Aafl B¢j 24 hÉ¡V¡¢mu−el ®L¡a 

®b−L AÙ» ®eC Hhw °p¢eL gÉ¡−j¢m ®L¡u¡VÑ¡−ll a«a£u am¡u ¢p¢s−a 

AhÙÛ¡e ®eCz Aafl 26.02.09 ¢MËx j¡C−L AÙ» Sj¡ ®ch¡l ®O¡oe¡ ö−e 

24 hÉ¡V¡¢mu¡−el ®L¡−a AÙ» Sj¡ ®cCz Aafl Ae¤j¡e 4.30 O¢VL¡l ¢c−L 

®XCl£ g¡−jÑl f¡−nÄÑ f¡nÄÑ ¢c−u ®cJu¡m Vf−L Q−m k¡Cz m¤¢‰, ®N¢” f−l 

¢jlf¤l Bj¡l i¢NÀf¢al ®j−p Q−m k¡Cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that both the P.Ws. 552 and 359 

are formal witnesses. Their evidence does not bear any 

substance. P.W.552 screen tested of the Appellant and 

submitted report exhibit -1017. He claims that he screen tested 

of the Appellant in BDR hospital but he admitted in his cross-

examination that the report bears the signature of C.M.H. He 

deposed that the Appellant admitted that he sustained injury at 

the time of occurrence. His above statement is inadmissible in 

the eye of law. The confession of the Appellant is exculpatory 

in nature. Admittedly he was taken on remand for 5 (five) days. 

Obviously it was obtained under coercion. It finds no 

corroboration by any independent witness. Such confession 
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cannot be treated as evidence. Trial court out-rightly failed to 

assess and weigh the evidence and erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the confession of the Appellant is inculpatory in nature. 

Although he was taken on remand but no evidence appears as 

of obtaining his confession under duress or coercion. By his 

confessional statement he admitted that he took up arms and 

associated himself with the rebellions in implementing the 

common object/ common intention in uprooting the army 

officers from BDR and ultimately caused death to 74 persons 

including 57 army officers. The confession of the Appellant as 

of holding arms has been corroborated by the report submitted 

by P.W. 552. The confession of the Appellant being voluntary 

and true it can solely be based for impugned order of conviction 

sentence. Trial court on appreciation of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Signalman Md. Masud Rana stated 

in his confessional statement– 

‘Aafl B¢j 5 ew ®NCV ®k−u ®c¢M A−eL ®m¡Lz a¡lfl clh¡l q−ml 

¢c−L …¢ml në öe−a −f−u 24 hÉ¡V¡¢mu−e Q−m B¢pz aMe e£Q ®b−L ¢QvL¡l 

hm¢Rm ph¡C AÙ» q¡−a e¡Jz S¡e¡m¡ ¢c−u e£−Q a¡¢L−u ®c¢M 8/10 Se j¤−M¡n d¡l£ 

¢h¢XBl pcpÉz Aafl B¢j 24 hÉ¡V¡¢mu−el ®L¡a ®b−L AÙ» ®eC Hhw °p¢eL 

gÉ¡−j¢m ®L¡u¡VÑ¡−ll a«a£u am¡u ¢p¢s−a AhÙÛ¡e ®eCz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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The confession of the convict-appellant appears 

inculpatory, true and voluntary and as such it can solely be 

based for his impugned order of conviction and sentence.  

His inculpatory confession being true and voluntary 

appears as strong evidence against him to his participation to 

the occurrence with the common intention of uprooting the 

army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

having assembled unlawfully with other rebellions that leaded 

to killings of 74 persons including 57 army officers and other 

atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 
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hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.279 Sepoy/75847 Ashraful Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.488 Md. Helal Uddin 

 P.W.463 Habibur Rahman 

 P.W.553 Major Nazmul Islam 

 P.W.358 Momenul Hasan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 
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Appellant and along with confessional statement of co-accused 

–  

Emran Chowdhury (C.S.A.34) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.463 Subeder Maj. (Rtd.) Md. Habibur Rahman 

deposed that his family members used to live in building No.18 

in Peelkhana. On 12.02.2009 he came to Peelkhana from 

Kushtia. On 25.02.2009 he was in his residence. At about 9.30 

he heard firing. Coming out at veranda he came to see BDR 

personnel with arms folding their mouth with cloth and taking 

stand beside the building. At about 10.00 /11.00 A.M. he also 

came to hear an announcement through mike. It was asked to 

take arms by the BDR personnel. He found 81827 Nur Alam in 

miking. On the following night at 10.00 he came to see the 

Appellant 75847 Sepoy Ashraf on duty with arms. On 

26.02.2009 at about 8.00 A.M. he left Peelkhana with his family 

members.  
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In cross-examination on behalf of the Appellant, he stated 

that he deposed before the I.O. He denied the suggestion that he 

did not refer the Sepoy number before the I.O, but that may be 

wrong. He denied the suggestion that he did not see Ashraf with 

arms and that he deposed falsely. 

P.W.488 Md. Helal Uddin deposed that on 14.09.2009 he 

identified 3528 Subeder Major Gofran, 66203 Nazir, 73140 

Shahjahan, 68696 Shamim Al-Mamun, 74815 Faruque Ahmed, 

the Appellant 75847 Ashraful from video footage. He 

identified their picture as exhibit CXLVIII series.  

In cross-examination on behalf of the Appellant, he stated 

that there is no reference of case number in the picture and there 

is no reference of date in support of his signature. He denied the 

suggestion that he could not identify the accused from picture. 

He cannot say when the picture was taken. He has no negative of 

the picture. He deposed before the I.O. Raunakul twice i.e. on 

14.09.1999 and 10.03.2011, but did not refer the name of Ashraf. 

He denied the suggestion that he deposed falsely as being 

tutored. 
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P.W.553 Major Nazmul Islam Bhuiyan deposed that he 

was a child specialist in CMH. On 04.03.2009 he screen tested 

of the Appellant Sepoy Ashraf and submitted report the exhibit 

1018 and his signature exhibit 1018/1 series. On interrogation 

the Appellant admitted of using arms.  

In cross-examination on behalf of the Appellant, he 

stated that the age of injury of the Appellant was 6-8 days. 

There is no date and seal in support of his signature. There is no 

signature of accused on the report. There was no order of the 

Court. He did it at the instruction of the authority. He denied 

the suggestion that he deposed falsely without any medical 

examination.  

 P.W.358 Momenul Hasan, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

22.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 630 and his 

signature 630/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant Ashraf and Mofizul together were 
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placed before him. He denied the suggestion that he did not 

appraise the column 5 to the Appellant and that the Appellant 

did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant hailed from 24 Battalion and P.W.463 

from 13 Battalion. P.W.463 did not depose before him the name 

of Ashraful Islam (C.S.279). The Appellant was arrested on 

22.03.2009 and taken on remand for 5 days.  

The confession of the Appellant Sepoy Ashraful Islam 

(C.S.A.279), runs as under- 

“weMZ 30/01/2006 mv‡j wmivRMÄ n‡Z we.wW.Avi G fwZ© nB| †U«wbs 

†k‡l 2006 mv‡ji AvMó gv‡m XvKv wcjLvbvq †hvM w`B| 24/02/09 Bs 

†fvi 6.00 Uv †_‡K 25/02/09 †fvi 6.00Uv ch©š— †KvqvUvi Mv‡W© 

wWDwU Kwi| wWDwU †k‡l Abygvb 8.30 Uvq `iev‡i XywK| gvSvgvwS 

RvqMvq ewm `ievi öl¦ qJu¡l fl Ae¤j¡e 9.30 V¡l pju qW¡v HL ®m¡L 

¢X¢S p¡−q−hl j−’ E−W f−sz aMe °q¯Q L−l ph¡C cy¡¢s−u k¡uz iu ®f−u 

AeÉ A−e−Ll p¡−b B¢jJ ®c±−s ®hl q−u hÉ¡l¡−L Q−m B¢pz ®N¡m¡…¢m 

öe−m iu ®f−u Vu−m−V m¤¢L−u b¡¢Lz Ae¤j¡e 11.30 V¡l ¢c−L j¡C−L 

ph¡C−L AÙ» ¢e−a h−mz j¡C−L BlJ h−m ®k, k¡l¡ M¡¢m q¡−a b¡L−h 
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a¡−cl ®j−l ®gm−hz aMe B¢j 24 hÉ¡V¡¢mue ®L¡a q−a HL¢V l¡C−gm 

¢e−u hÉ¡l¡−L B¢pz ®L¡e …¢m ¢eC¢ez I¢ce p¡l¡¢ce p¡l¡l¡a hÉ¡l¡−L 

m¤¢L−u b¡¢Lz fl¢ce 26/02/09 Cw−lS£ Ae¤j¡e 12.00/12.30 V¡u ¢c−L 

Bj¡l l¡C−gm 24 hÉ¡V¡¢mu−el ®L¡−a Sj¡ ¢cCz f¡¢m−u k¡Ju¡l SeÉ 

B¢j 4ew ®N−Vl ¢c−L k¡Cz aMe HL¢V ¢fLBf B−pz ¢fL B−f 4/5 

Se j¤−M¡nd¡l£ ®m¡L ¢Rmz a¡−cl j−dÉ HLSe h−m, a¥C M¡¢m q¡−a ®Le? 

a¡l¡ ®S¡lf§hÑL Bj¡−L ¢fLB−f a¥−mz a¡l¡ HL¢V ¢gV Ll¡ Hp.Hj.¢Sl 

p¡j−e B¡j¡−L cy¡s L¢l−u ®cuz ¢fL Bf ¢h¢iæ S¡uN¡u Vqm ®cuz 

¢hL¡m Ae¤j¡e 1.30 V¡l pju B¢j hÉ¡l¡−Ll p¡j−e ®e−j k¡Cz ¢LR¤rZ 

hÉ¡l¡−L b¡¢Lz ¢aeV¡l pju öe−a f¡C ®k, B¢jÑ ®Ol¡J Ll−a f¡−lz J  

3(¢ae) ¢Lx¢jx S¡uN¡ M¡¢m Ll−a h−m−Rz Ae¤j¡e 4.00 V¡l pju ®XCl£ 

g¡−jÑl f¡n ¢c−u ®hl q−u k¡Cz plL¡l£ ®O¡oe¡ ö−e 01-03-09 ¢fmM¡e¡u 

B¢p Hhw 03-03-09 Bj¡−L ®ia−l fÐ−hn Ll¡uz” 

The confessional statement of co-accused Emran 

Chowdhury (C.S.A. 34) runs as under- 

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 
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wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 

jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 

gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 
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cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwg| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 
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Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 

e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© iæ‡g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K †eiæ‡Z cvi‡Qb bv| wKQz ¶b ci m¨vi‡K 

†dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj Kvco evav 

K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci GKRb‡K wPb‡Z 

cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m Avgv‡`i wRÁvmv 

K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K ‡mLvb †_‡K †ei K‡i 

†`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i MvW©iæg †_‡K †ei n‡q 

Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 ivB‡dj e¨v‡Uwjqv‡bi 
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w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi wmivR 

K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi n‡ji wfZ‡i A‡bK Awdmv‡ii 

jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ 

G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 

20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z 

Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges †mLv‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi 

AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z 

A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j 

jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| 

my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 

ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv 

ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj 

e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK 

K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi ingvb‡K 13 

ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii 

WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL 

euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 13 ivB‡d‡ji mvg‡b 
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iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi (mshy³ wbg©vb kvLv) 

wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi jvk Kuv‡a K‡i 13 

ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb †_‡K jvB‡b Avwm| 

jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Zv‡ni, nvwej`vi 

†gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm Gg wR nv‡Z 

wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg A ¿̄ wb‡q 

wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv LvIqvi 

mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, wmcvnx 

Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: bv‡qK 

AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m Ae ’̄vb 

Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI mv‡n‡ei ivbvi 

wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, Avgv‡`i wmI 

mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi mwdK mn wmI 

†j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi Kwi, Ab¨vb¨iv 

jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx AvwRg cv‡Uvqvix 

g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj e¨v‡Uwjq‡b †diZ 

Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL w`evMZ iv‡Z wmcvnx 

mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, my‡e`vi †gRi 

†Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j wm I mv‡n‡ei 

¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q hvB| Zvici 
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Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i wb‡q †KvqvU©vi 

Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 ivB‡dj 

e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 ivB‡dj 

e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 

Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 
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wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W. 463 claims to see the 

Appellant on duty with arms at 10 O’ clock on the night 

following the 25th Feb, 2009, but he did not mention where the 

Appellant was on duty. His reference of Regiment No. of the 

Appellant appears to be tutored and embellished. P.W 654 

admitted that P.W. 463 did not depose the name of the 

Appellant in his 161 statement. Such tutored and embellished 

evidence can’t be relied on. The evidence of P.W. 488 does not 

bear any substance and it is inadmissible in law. He merely 

identified the Appellant from video-footage, exhibit- CXLVIII 

series. He admitted in his cross-examination that he deposed 

twice before A.S.P. Rownukul Haque and he did not refer the 

name of the Appellant before him. P.W. 553 is screen testing 

doctor. He claims to submit the report on screen testing the 

Appellant. He admitted that there was no order of the court for 

such screen testing and he did it at the instruction of the 

authority. His evidence also appears inadmissible in law. 
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Admittedly the Appellant was taken on remand for 5 days. It is 

obvious that it was obtained under coercion. He admitted to 

take up arms being threatened to his life. It finds no 

corroboration by the testimony of P.Ws. The confession of the 

Appellant is neither voluntary nor true and it can’t be 

considered as evidence against the Appellant. The confession of 

co-accused also finds no corroboration by any witness and it 

lends no support to the prosecution evidence in proving the 

charges against the Appellant. 

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence erroneously found him guilty of 

the offences and sentenced him arbitrarily and the impugned 

order warrants necessary interference. The Cr. Appeal filed by 

the Appellant thus deserves consideration.       

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W 463 provides substantive evidence in support of the 

charges against the Appellant. He identified the Appellant 

properly with his Regiment No. From his evidence it appears 

that the Appellant was on duty with arms figuring himself as an 

active rebellion in attaining the common object/common 

intention of the BDR personnel and consequently caused death 

of 74 persons including 57 army officers and other atrocities in 

Peelkhana. The evidence of P.Ws 488 and 553 lends 

corroboration to the testimony of P.W 463 in regards to the 

active participation of the Appellant with arms on duty and 
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patrolling on pick-up. The evidence of the P.Ws also appears 

corroborative to his confession. Although the Appellant was 

taken on remand for 5 days but no evidence appears that it was 

obtained under coercion. The confession recording Magistrate 

also certified his confession as voluntary. The confession of the 

Appellant appears true and voluntary. The confession of co-

accused also finds corroboration by the prosecution evidence 

and it bears evidentiary value. His inculpatory confession 

together with corroborative evidence of P.Ws. finds support to 

the impugned order of conviction and sentence and it does not 

warrant any interference. In the premises, the Cr. Appeal filed 

on behalf of the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Sepoy Ashraful Islam (C.S.A.279) 

stated in his confessional statement- 

“ Ae¤j¡e 11.30 V¡l ¢c−L j¡C−L ph¡C−L AÙ» ¢e−a h−mz j¡C−L BlJ 

h−m ®k, k¡l¡ M¡¢m q¡−a b¡L−h a¡−cl ®j−l ®gm−hz aMe B¢j 24 

hÉ¡V¡¢mue ®L¡a q−a HL¢V l¡C−gm ¢e−u hÉ¡l¡−L B¢pz ®L¡e …¢m ¢eC¢ez 

I¢ce p¡l¡¢ce p¡l¡l¡a hÉ¡l¡−L m¤¢L−u b¡¢Lz fl¢ce 26/02/09 Cw−lS£ 

Ae¤j¡e 12.00/12.30 V¡u ¢c−L Bj¡l l¡C−gm 24 hÉ¡V¡¢mu−el ®L¡−a 

Sj¡ ¢cCz f¡¢m−u k¡Ju¡l SeÉ B¢j 4ew ®N−Vl ¢c−L k¡Cz aMe HL¢V 

¢fLBf B−pz ¢fL B−f 4/5 Se j¤−M¡nd¡l£ ®m¡L ¢Rmz a¡−cl j−dÉ 

HLSe h−m, a¥C M¡¢m q¡−a ®Le? a¡l¡ ®S¡lf§hÑL Bj¡−L ¢fLB−f a¥−mz 

a¡l¡ HL¢V ¢gV Ll¡ Hp.Hj.¢Sl p¡j−e B¡j¡−L cy¡s L¢l−u ®cuz ¢fL 

Bf ¢h¢iæ S¡uN¡u Vqm ®cuz ¢hL¡m Ae¤j¡e 1.30 V¡l pju B¢j 

hÉ¡l¡−Ll p¡j−e ®e−j k¡Cz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 463 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. The footatge exhibit 

CXLVIII(E) as identified by P. W. 488 shows him with the 

appearance of rebellions with arms along with other rebellions 

on a pick-up as it finds corroboration with his confessional 

statement- ‘wcKAv‡c 4/5 Rb  gy‡Lvkavix †jvK wQj, Zv‡`i g‡a¨ GKRb 

e‡j ZyB Lvwj †Kb? Zviv †Rvic~e©K Avgv‡K wcKAv‡c †Zv‡j| Zviv GKwU wdU 

Kiv Gj,Gg,wRi mvg‡b Avgv‡K `vo Kwi‡q †`B| wcKAvc wewfbœ RvqMvq Unj 

†`q|’ P.W. 553 lends support to his carrying arms. There 

appears no iota of doubt to his implication to the occurrence in 

committing m urder of 74 persons including 57 army officers 

and other  atrocities.  

Co-accused Emran Chowdhury (C.S.A. 34) stated in his 

confessional statement- 
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“Avwg A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m 

Lvbv LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx 

bvwRi, wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm 

KgvÛvi j¨v: bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q 

jvB‡b G‡m Ae ’̄vb Kwi|” 

The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 463 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 463 deposed-  

‘mKvj 9 1/2 Uvq ¸wji kã ïwb| eviv›`vq wM‡q †`wL wewWAvi m`m¨ A ¿̄ 

nv‡Z gyLevav Ae ’̄vq ¸wj Ki‡Z Ki‡Z Avgvi wewìs Gi cv‡ki †`Iqv‡j Ae ’̄vb 

†bq| †ejv 10/11 Uvi w`‡K wcK Av‡c gvBwKs Ki‡Q †`wL| gvB‡K wewWAvi †`i 
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A ¿̄ wb‡Z e‡j| ZLb †`wL 81827 byi Avjg †Nvlbv w`‡Z‡Q gvB‡K| c‡i ivwÎ 

10 Uvq 75847 wmcvnx Avkivd‡K A ¿̄ nv‡Z wWDwU Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.282 Sepoy/77250 Md. Washim 

Akram.  

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.58 Major Mokarram Ahmed 

 P.W.263 Munmun Akter 

 P.W.427 Tasnuva Maha and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   
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P.W.58 Maj Mokarram Ahmed deposed that he had his 

posting in Savar cantonment. He was attached with Peelkhana 

on 15.02.2009. On completion of his duty till 6 A.M. on 

25.02.2009 he went to officer’s mess. At 9.30 A.M. Maj. 

Monjur informed him of firing in Darbar. He came to see 

through window the BDR personnel to make firing. At about 

10.30 A.M. he was informed that the officer have been killed. 

Having afraid he closed the door. At about 11.30 A.M. he came 

to hear breaking the door of adjacent room. He took shelter in 

the bathroom. After a while, they broke down the door of his 

room and attempted to make firing. He came out from 

bathroom and begged his life. 5/6 BDR personnel assaulted 

him. They brought him out and took him in adjacent room. 

There he came to see the wife of captain Tanvir. They assaulted 

her. BDR personnel took him to quarter guard. They assaulted 

him with arms. The BDR personnel who assaulted him were 

the Appellant Sepoy Washim, Sepoy Palton Chakma, Sepoy 

Saleh, Sepoy Zakir, Sepoy Ripon Pathan, Sepoy Farhad and 

Sepoy Mamun. 
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In cross-examination on behalf of the appellant he stated 

that the appellant hailed from 24 Battalion of Sylhet. He did not 

work in his battalion. He denied the suggestion that he did not 

know him and that he deposed falsely.  

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while, Sepoy Rabiul, 

the runner of her husband informed her that the Sepoys have 

made a revolt and they have attacked the officers in Darbar. On 

such information she became afraid. At one time, she had talk 

with her husband and she was asked to remain in the residence 

and not to open the door. At about 11 A.M. 7/10 Sepoys came 

to her residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered in to her residence and threatened 

them. Later on, she identified the rebellions from video footage 
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who entered into residence. From video footage she identified 

Ibrahim, Shamsur Ali, Raihan Chaudhury, Farhad Khan, 

Jahangir Hossain, Ramjan Ali, Sepoy Rafiqul Islam, Abdullah 

Al Mamun, Ziaur Rahman, Mahmudur Rahman, the appellant 

Wasim Akram, cook Ziku Sheikh and carpenter Samsu.  

In cross-examination on behalf of the appellant, she 

stated that she did not depose before I.O. specifically where and 

whom she saw the accused. She did not know the Regiment 

number of the sepoy and also did not know of their date of 

joining in Peelkhana. She did not depose before I.O. who and 

where she was shown the video footage. She denied the 

suggestion that she did not see the any video footage and that 

she deposed falsely.  

P.W. 427 Tasnuva Maha. He deposed that on 25.02.2009 

her husband Maj. Tanveer went to Darber. She came to know 

from the runner of her husband that there happened violence in 

Darber. At 9.30 she tried to contact with her husband but could 

not reach. Afterwards, she contacted with runner over mobile but 

the runner dealt with her roughly and threatened her. Later on, 

he rang Maj. Aziz. Maj. Aziz handed over the mobile to her 
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husband Tanveer and that she had talk with him and her husband 

informed her of the revolt by the BDR personnel. Some BDR 

personnel kicked on the door of her residence. Later on, Tanveer 

informed her that there happened much killing and instructed her 

to take shelter in bathroom. BDR personnel broke down the door 

of her room and entered into the room. She could identify Sepoy 

Atik, Zia, Habibur, Amjad, Rajibul, Ramjan, Shawkat, 

Signalman Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Mamun, Sepoy Rion. They assaulted her with rifle and 

destroyed her belongings of the room. Lnk. Ekramul took her out 

from the room at the point of Rifle and made firing that ran by 

the side of her neck. Consequently she fell down. Sepoy Sorab, 

the appellant Wasim, Ibrahim, Forhad, Tarapada pulled on her. 

Ibrahim assaulted her maid servant and put off the dress of her 

children. She long with her children were taken into quarter 

guard. ......................................................................................   

In cross-examination on behalf of the appellant, she stated 

that I.O read over statement to her. She denied the suggestion 

that she did not depose before the I.O. that there was mass 

killing. She denied the suggestion that she did not deposed 
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before the I.O. that Sepoy Hatil, Zia, Habibur, Amjad, Rajibul, 

Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Masud, Rion entered into her room and that they destroyed 

her belongings and that  Sorab, Wasim, Ibrahim, Forhad, 

Tarapada picked her up and that Ibrahim assaulted her  maid 

servant.  ............................................ She cannot say what she 

told before the Media. She had talk with reporter Rimi Amin. At 

that time she did not know the name of the accused. Later on, 

she identified them seeing their picture in the footage. She did 

not submit any video footage. She cannot say whether runner 

Malek is an accused in the case. She deposed before the I.O. in 

Peelkhana. After 4/5 days of the occurrence she came back to the 

residence of Peelkhana. She denied the suggestion that she did 

not identify the Appellant from video footage and that she 

deposed falsely.  

P.W.654 Abdul Kahar Akand is the Investigating Officer, 

a formal witness. 

In cross-examination, he stated that P.W.427 Tasnuva 

Maha deposed before him on 18.03.2009. She deposed before 

him that he saw the video footage. But she did not depose who 
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show him the footage and when. On that day she did not seized 

any footage. P.W. 263 Munmun deposed before him on 

09.04.2009. She did not depose when she was shown the video 

footage. P.W.58 deposed before him on 03.02.2010. She 

deposed that the appellant hailed from 21 Battalion but did not 

refer his Regiment No. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that evidence of the prosecution 

witnesses as referred above does not inspire any confidence. The 

evidence P.W.58 appears inconsistence with the circumstance of 

the case. He claims that the rebellions assaulted him. In the 

prevailing situation of killing of army officer, his evidence as of 

assaulting by the BDR personnel lacks credibility. He claims that 

the rebellions assaulted P.W.427, the wife of Tanvir but his 

statement does find any corroboration to that effect. P.W.263 is a 

housewife. She claims to identify the Appellant among the 

rebellions who entered into her residence with arms and 

threatened them, but she admitted in her testimony that she 

identified the rebellions who entered into her residence from 

video-footage. In cross-examination on behalf of accused Rahian 
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Chaudhury she admitted that she finds no such video-footage 

before the court. Similarly P.W. 427 is a housewife. She 

candidly admitted in her cross- examination that she did not 

know the name of the accused. She identified the accused from 

the video-footage but no such video-footage was placed before 

the court. P.W. 654, the investigation officer admitted in his 

cross-examination on behalf of the Appellant that P.W. 427 

deposed before him on 18.03.2009 and on that day he did not 

seize any footage. He further admitted that P.W.263 deposed 

before him on 09.09.2009 but she did not depose before him 

when she was shown video-footage. In fact, no substantive 

evidence appears form the testimony of the above P.Ws. The 

Appellant is neither confessing nor any co-accused implicated 

the appellant by their confessional statements. Trial Court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentence him 

arbitrarily.               

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are eye witnesses to the occurrence and their 

evidence appears reliable, credible and trustworthy. P.W. 58 

identified the Appellant properly of 21 Battalion, Sylhet which 

finds admission by his statement under section 342 of the Code 

of Criminal Procedure. His evidence finds corroboration by the 

evidence of P.W.427. It is admitted that both the P.Ws. 263 and 

427 are the wives of Army officers and on the date of 
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occurrence they both were in Peelkhana and they both were 

assaulted by the rebellions while taken to quarter-guard. They 

both identified the Appellant seeing him in video-footage. 

Although video-footage is not placed before the court but their 

evidence as to see the Appellant being corroborated by P.W.58 

can’t be left out of consideration. Their evidence lends support 

to the evidence of P.W.58 which appears trustworthy. Trial 

Court in consideration of the evidence on record and on its 

proper assessment rightly found the appellant guilty of the 

offences and sentenced him accordingly and it does not warrant 

any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 



 

 

5163 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 58, 263 and 427 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. referred above saw him in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

P.W. 58 deposed-  

‘Avwg fq †c‡q `iRv eÜ K‡i †`B& 11-30wgt cv‡k¦©i i“g fv½vi kã 

cvB| Avwg ev_i“‡g Ae ’̄vb †bB| wKQz¶b c‡i Avgvi i“‡gi `iRv fv‡½ I ¸wj 

Ki‡Z Pvq ZLb Avwg ev_i“g †_‡K †ei nB I ¸wj Ki‡Z wb‡la Kwi| 5/6 Rb 

we‡ ª̀vnx ˆmwbK Avgv‡K gviai Ki‡Z _v‡K| I ¸wj Ki‡Z DÏ¨Z nq| Avgv‡K 

gvi‡Z gvi‡Z evB‡i Av‡b I cv‡ki i“‡g XyKvq| wfZ‡i K¨vw›Ub Zvbwf‡ii ¿̄x‡K 

†`wL †Kv‡j ev”Pv mn| Awdmv‡ii ¿̄x‡K gviai K‡i| Zviv Avgv‡`i wb‡q 

†KvqvU©vi MvW© w`‡q Av‡m ZLb GKRb ˆmwbK Avgv‡K A ¿̄ w`‡q evwi gv‡i| I 

LyRv gv‡i ¶Z GL‡bv Av‡Q| K‡qKRb G‡m cybivq Avgv‡K gviai K‡i| hviv 

Avgv‡K gv‡i Zviv nj wmcvnx cëb PvKgv, wmcvnx mv‡jn  I wmcvnx RvwKi, 
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wmcvnx wicb cvVvb, wmcvnx dinv`, wmcvnx gvgyb, wmcvnx Iqvwmg| Zviv gvi‡Z 

gvi‡Z †KvqvU©vi Mv‡W©i wfZi XyKvq|’ 

P.W. 263 deposed-  

‘Abygvb ‡ejv 11.00 Uvi w`‡K 7-10 Rb ˆmwbK G‡m Avgv‡`i  `iRvq 

jvw_ gviwQj| Ges ejwQj Ò `iRv ‡Lvj bvB‡j ¸wj Ki‡evÓ Avwg f‡q fxZ n‡q 

`iRv Ly‡j †`B| mv‡_ mv‡_ Zviv gvigyLx n‡q N‡i XyK‡j Ges wewfbœ iæg I 

wewfbœ RvqMvq Zviv wK †hb LyRwQj| Avwg Zv‡`i‡K Dnvi Kvib wRÁvmv Ki‡j 

Zviv e‡j Òm¨vi †Kv_vqÓ| ZLb Avwg ewj Avcbv‡`i m¨vi `ievi n‡j wgwUs‡q 

Av‡Q| DË‡i e‡jb Zvn‡j m¨vi fvjB Av‡Q| Zviv hvevi mgq e‡j hvq m¨vi 

Avm‡j Avgv‡`i ej‡eb| Gi ci AvbygvwbK †ejv 12.00 Uvi w`‡K Avgv‡`i 

bxPZjvq 2wU family i †Q‡j †g‡qiv Avgvi evmvq Avkªq †bq| Avwg mevB‡K 

wb‡q f‡q Romo n‡q _vwK| AZtci Avevi GK`j ˆmwbK Avgv‡`i N‡i Av‡m 

GKB fv‡e Zjøvkx Pvjvq I hvevi mgq GK Avãyjøvn Avj gvgyb bv‡g GK ˆmwbK 

Avgvi fv‡Mœi †eŠ cwc Gi e¨vM †_‡K 10,000/- UvKv I †gvevBj †dvb wb‡q 

hvq| c‡i Giv P‡j ‡M‡j wKQz¶b c‡i ˆmwbKiv GKB fv‡e evmvq Av‡m Ges evmv 

Zj−vkx K‡i I hvevi mgq  wWwRUvj K¨v‡giv  I N‡i _vKv †gvevBj wb‡q hvq| 

Avwg gv_v DPz K‡i †`L‡Z cvB ˆmwbKiv  Awdmvi‡`i Mvox †cvov‡”Qb| AZtci 

Av‡iK MÖæc ˆmwbK Avgv‡`i evmvq A ¿̄ I †MÖ‡bW mn Av‡m I bvwP‡q bvwP‡q 

Avgv‡`i fq †`Lvw”Qj| Zv‡`i fq¼i iæc wQj| ‰mwbKiv P‡j hvIqvi c‡i 

Avgv‡`i g‡b n‡qwQj Avgiv nq‡Zv  evP‡ev bv| Avwg wfwWI dz‡UR †_‡K 
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‰mwbK‡`i mbv³ Kwi| †h ˆmwbKwU Avgvi mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K 

gvgyb Avq, Pj hvB e‡j m‡¤̂vab KiwQj| Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z 

cvwi Ges evi evi hviv evi evi evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj 

Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, dinv` Lvb, Rvnv½xi †nv‡mb, igRvb 

Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi ingvb, gvngy ỳi ingvb, Iqvwmg 

AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K Avwg mbv³ Ki‡Z m¶g nB|’ 

P.W. 427 deposed-  

‘c‡i Zvbwfi  †dvb K‡i Rvbvq gvbyl gviv n‡”Q| Avgv‡K ev_iæ‡g 

jywK‡q _vK‡Z e‡j| `iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  

wRqv, nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.286 Habilder/40551 Md. Abul 

Kashem Khan.  
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Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.4 Lt. Col. Samsul Alom 

 P.W.42 Anwarul Islam 

 P.W.65 Habil. Abu Taher 

 P.W.123 Sepoy Jalal Uddin 

 P.W.207 Habil. Masud Rana and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.4 Col. Mohammad Shamsul Alam Chowdhury 

deposed that he had his posting at Peelkhana from 01.02.2009 
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to 11.03.2009 as sector commander of 44 Battalion. Prior to 

that he was the Zone commander of 18 rifle, Rangamati. He 

was transferred to special security force on 05.02.2009 but DG, 

BDR and Dhaka Sector Commander detained him for BDR 

week. 44 rifle Battalion was entrusted for decoration and 

arrangement of Darbar Hall on 25.02.2009. Prior to that on 

24.02.2009 he and Lt. Col. Lutfar Rahaman, commander 24 

rifle Battalion was entrusted for drill on the occasion of the 

BDR week. He was also entrusted as Chief Security Officer for 

Prime Minister at her majesties appearance in Peelkhana on 

24.02.2009 on the occasion of BDR week and he performed his 

duty properly. He came to Darber Hall at 8.00 A.M. on 

25.02.2009 and made all arrangement. Darber Hall started at 

9.00 A.M. with recitation from Holly Quarn. Thereafter DG 

started to deliver his speech. He had seat on 3rd chair in the 2nd 

row. When DG was delivered speech on “X¡mi¡a LjÑp§Q£” a Sepoy 

entered into Darber Hall from southeast corner with Arms and 

rushed towards DG. He cried out and moved towards Stage. 

Instantly Col. Mujib, Col. Anis, Col. Elahi and some others 

came up on the Stage. Meanwhile a Sepoy pointed rifle on the 
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head of DG. The Sepoy was seemed trembling. He was Moyeen 

of 13 Battalion. He caught hold him and unarmed him. Bg. 

Gen. Bari, Col. Anis, Captain Mannan, Lt. Col. Elahi and some 

other officers also came up and detained Moyeen on the stage.  

He requested DG to leave Darber. DG directed the officers to 

control troops saying that Darbaer be held. He came down from 

the stage and tried to control the troops. At that instance he 

came to hear a firing sound from west door of Darber Hall and 

also came to hear some other firing sounds and came to see that 

the BDR personnel present in the Darber were taking exist on 

their way they like. He further came to see 6/ 7 BDR personnel 

to move aimlessly without belt and cap in the north field 

adjacent to Darber Hall. The officers inside the Darber Hall 

became at a fix and could not understand what to do. He came 

forward to DG. He along with  Col. Anis and some other 

officers requested DG to leave Darber Hall. DG asked them to 

control the troops and to bring them back. He came down from 

Stage. Army officers were running to and fro. He asked them to 

control the troops and to bring them back to Darber Hall. He 

also came out from Darber Hall. ............. ....................... 
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............... ...... Coming out from Darber Hall he tried to control 

his troops. He saw them to take stand at different places. He 

tried to make them understand that by making disorder no 

problem can be solved. He invited them to come back to Darber 

Hall and solve their problem on discussion. He found soldiers 

in the mood of indecision. There was a hue and cry and fire was 

going on all around. BDR personnel tried to understand him. 

He presumed that the soldiers were in mind to come back to 

Darber Hall. Some officers were trying to control troops. At 

that time 4/ 5 Habilders and Soldiers with a rank of Naik 

appeared behind him and told ‘E¢e J 44 Hl Col E¢eJa¡’ Army 

officer, Ee¡l¡ HL S¡al Hhw ®L¡e EfL¡l Llh e¡ z 13 hÉ¡V¡¢muel k¡l¡ 

B¢Rp a¡l¡ Qm hÉ¡V¡hmuez hÉ¡V¡¢mue ¢Nu ¢pÜ¡¿¹ ®ehz’ At that time there 

were 1000/1500 soldiers before him. A large number of the 

soldiers left for 13 Battalion. Some JCO’s were beside him. He 

asked Subader Maj. SM Alcher Bir Protick to control them and 

to bring them back but troops went away. Habilder Bayazid 

Uzzaman and Naik Dalil also asked BDR soldiers of 36 

Battalion to come up and at his direction the appellant 

Habilder Kashem, Lokman, Faruk Sheikh, Lance Naik Barek, 
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Lance Naik Shamim along with others went away saying ‘Qm k¡C 

®L¡bz ®L¡b ¢Nu hÉhØq¡ ¢ehz’  ..................................................... 

 In cross-examination on behalf of the appellant Habilder 

(4551) Abul Kashem previous cross-examination was adopted 

and in further cross-examination on his behalf, he stated that he 

deposed the name of Abul Kashem in his deposition before I.O. 

the Appellant as not of his unit so he did not know his badge 

number and home district. The main intention of BDR rebellion 

was to kill the Army officers. He cannot say whether intelligent 

agency failed to collect the information of such BDR rebellion. 

There are number of intelligent agencies such as DGFI, NSI, 

CID in the country. BDR itself had also intelligent agency. He 

denied the suggestion that he implicated the Appellant falsely. 

P.W.42 Md. Anawarul Islam deposed that on 24.02.2009 

he was entrusted to arrange the seat of the guests. On 

25.02.2009 he went to Darber at 9.00 A.M. Sepoy Moyeen 

entered into Darber with arms. Army officers disarmed him. 

DG asked all to take seat. BDR personnel left Darber. DG 

asked the commanders to control the troops. Officers moved for 

their respective unit. He left Darber and went to his unit. On his 
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way, he came to see 50/ 60 BDR personnel to go to their unit 

taking arms from koath. He came to see Lt. Col. Anower lying 

senseless in front of Mosque. He took him to the cook house. 

After while, Sepoy Aminur Islam, Habilder Farhad, the 

appellant Habilder Kashem, Naik Mostafa, Alam Miah, 

Sepoy Hekmat, Sepoy Litu Das, Naik Aziz, Sepoy Sorowar, 

Sepoy Taiob, Sepoy Rubel and Lance Naik Fazlur Rahman 

appearing in the cook house asked him where he has kept the 

officers. Thereafter, they left for Darber. Afterwards he sent Lt. 

Col. Anower to the hospital. He remained in the Barak till 7.00 

A.M. on 27.02.2009.  

No cross-examination on behalf of the appellant.  

P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 of Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away looking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll‡a Ll‡a’. 3 

rebellions came down from the vehicle, assaulted him and 
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asked him for arms and in default threatened his life. He 

informed them that arms was taken away by the previous party. 

Thereafter they left him. Among them he could identify Naik 

Subader Helal, Habilder Rahman, Naik Zia, Sepoy Ali Forhad, 

Azad, Lance Naik Gausul, Sepoy Akbor, Lance Naik Harun, 

the appellant Habilder Kashem, Bayzed, Naik Shahid and 

Sepoy Riaz. They ran away from Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the appellant, he stated 

that he joined in BDR in 1981. He denied the suggestion that he 

had full support with the demands of the BDR. Pick up came 

near to 36 Battalion. He denied the suggestion that he was 

giving incentive to the rebellions. He could not prevent anyone. 

The rebellions assaulted him. He denied the suggestion that he 

did not see any occurrence and that he deposed falsely.  

P.W.123 Md. Jalal Uddin deposed that on 25.02.2009 he 

was in Darber. Sepoy 65140 Moyeen Uddin entered into Darber 

with arms and there happened disorder in Darber. DG asked all 

to take seat. After the command of DG he left Darber and on his 

way to unit he came to see BDR personnel to move towards 

Darber by making fire and among them he identified the 
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appellant Habilder 50551 A. Kashem, Lance Naik 50590 

Jahirul Ali, Sepoy 69110 Jakirul, Sepoy 73529 Ziaul. He came 

back to unit and on the following night he left Peelkhana.  

In cross-examination on behalf of the Appellant, he stated 

that the Regiment number of Abul Kashem, in fact, is 40551. He 

denied the suggestion that at the instruction of prosecution he 

referred the above number. BDR personnel declared that no 

army person shall remain in BDR. At about 9.20/ 9.25 there 

raised a hue and cry in the Darber. Before that no one left 

Darber. There was no arms with anybody who attended Darber. 

About 200/250 soldiers attended Darber from 13 Battalion. Abul 

Kashem also attended Darber with them. After raising a hue and 

cry at 9.45 he left Darber. He denied the suggestion that he did 

not see Abul Kashem anywhere.  

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/ 25 A.M. and having afraid at first he hid himself and 

thereafter went to his residence. On his way to his residence, he 

came to see the appellant 40551 Habilder Kashem along with 

55705 Rafiz Uddin, 20682 Habilder Alom, 38557 Habilder 
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Farad, 46508 Naik Golam Mostafar, 47050 Naik Azizul,63421 

Sepoy Hekmat, 63830 Sepoy Sarwar, 66838 Sepoy Mahbum, 

68116 Sepoy Toyeb, all of 13 Battalion and 64141 Sepoy 

Enamul of 46 Battalion with arms  and to make firing with 

agitated moods.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he had his posting in Sadar company. He 

denied the suggestion that he did not see the accused with arms 

at the time of occurrence and that he deposed falsely.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the 161 statement of P.W. 42 on 02.09.2009. He 

deposed in his 161 statement that the police personnel admitted 

him to hospital and he remained their 9/10 days.  He denied the 

suggestion that P.W. 42 was an accused but by influence he 

made him an witness. The appellant was arrested on 22.03.2009 

and he took him on remand for 5 days.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W.4 finds 

no substance. He simply saw him to go away with others 
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coming out from Darbar. Moreover, his identification of the 

Appellant, since he admitted in his cross-examination that the 

Appellant did not serve in his unit and he did not refer the 

Regiment No. of the appellant, appears unreliable.  Similar is 

the position of the evidence of P.W.42 who merely referred the 

name as ‘Habilder Kashem’ without Battalion / Regiment No. 

and as such he was not cross-examined on behalf of the 

appellant. The evidence of P.W. 65 also appears vague, 

unspecified and unreliable in the prevailing situation when all 

the guards at gate No.3 went away locking the gate, his 

remaining there and asking him of arms by the rebellions 

appears concocted and unreliable. He could not specify who 

asked him for arms. He appears as an tutored and procured 

witness. P.W.123 referring the regiment No. of the Appellant 

claims to see him to move towards Darbar on firing but his 

identification to the Appellant is not proper. He admitted in his 

cross-examination that he referred the regiment No. of the 

Appellant as 50551 but in fact the Regiment No. of the 

Appellant is 40551. His evidence thus lacks credibility. He also 

appears a procured and tutored witness. P.W. 207 also claims to 



 

 

5178 

identify the Appellant with arms and on firing on the way to his 

residence. He referred the Regiment No. of 11 rebellions 

including the Appellant which appears unusual, unnatural and 

impracticable. His evidence as being tutored does not inspire 

any confidence.  

Mr. Islam further adds that none of the above P.Ws. 

disclosed any culpability of the appellant to any offence as he 

was charged for and no tangible evidence appears to support the 

impugned order of conviction and sentence and it warrants 

necessary interference.                      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General at the outset of his 

submission submits that in fact, the evidence of P.W. 65 does 

not bear any relevancy against the present appellant and his 

evidence relevantly used against C.S.A. 583 and further adds 

that the Appellant and all the P.Ws. as referred above hailed 

from 13 Battalion and there appears no room of doubt to their 

identification of the Appellant. The evidence of P.Ws. bears 

substance as to the common intention/ common objection 

behind the occurrence by the Appellant and other member of 

BDR and thus P.W. 4 heard them to say-‘Qm k¡C, ®L¡®b k¡C, ®L¡®b 

¢N®u hÉhÙÛ¡ ¢ehÕ P.W. 42 observed the presence of the Appellant in 

the cook house with other rebellions and looking for army 

officers. P.Ws.123 and 207, both saw the Appellant with arms 

and on firing and they both identified the appellant with his 

Regiment No. It is admitted that P.W.123 deposed the 
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Regiment No. of the Appellant as 50551, but he correctly 

adduced in evidence as 40551. The mistake as it appears was 

merely a slip of tongue. Since they both belonged to the same 

Battalion no doubt arises to their identification of the appellant. 

The evidence of both the P.Ws.123 and 207 thus bears 

credibility. Learned D.A.G. further adds that prosecution 

evidence is consistent, corroborative, unshaken, unimpeachable 

and worthy of credit and no reason stands to call for any 

interference to the impugned order.         

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 4, 42, 65, 123 and 

207 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. excepting P.W. 4 referred above saw him 

with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object. 

P.W. 4 saw him to stand as a member of an unlawful assembly 

and heard him to disclose the very common intention/common 

object of BDR personnel behind the occurrence.   

P.W. 4 deposed- 

‘`ievi n‡ji  evB‡i †h‡q Avwg -- Troops K‡›Uªvj Kivi †Póv Ki‡Z 

_vwK| Troops ‡`i wewfbœ RvqMvq `vwo‡q _vK‡Z †`wL| Avwg eo As‡ki mvg‡b 

wQjvg GUv `ievi n‡ji `w¶b cv‡k¦©i iv —̄vq cv‡k¦©| Avwg Dcw ’̄Z ‰mwbK‡`i 

eySv‡bvi †Póv KiwQjvg †h Dk„sLjvi gva¨‡g mgm¨vi mgvavb nq bv| †Zvgiv 

DG g‡nv`‡qi I Awdmvi‡`i †i‡L †Kv_vq hvI †Zvgiv `iev‡i †diZ Pj Ges 

‡Zvgv‡`i `vwe _vK‡j Avgiv Av‡jvPbvi gva¨‡g mgvavb Ki‡Z cvie| ˆmwbK‡`i 



 

 

5186 

ZLb wm×vš—nxbZvq fyM‡Z †`‡KwQ| Giv mevB `iev‡i AskMÖnbiZ mvavib 

ˆmwbK| PZzw ©̀‡K ZLb Fire nw”Qj Ges ˆn ‰P nw”Qj| Avgvi K_v nqZ †kvbv 

hvw”Qj bv| ˆmwbKiv ZLb Avgv‡K ïbvi †Póv KiwQj| †m gyû‡Z© Avgvi g‡b 

n‡qwQj `iev‡i ˆmwbKiv †diZ Avm‡Z Pv‡”Q| cv‡k Av‡iv wKQz Awdmvi‡`i 

†`‡LwQjvg| Troops Control Kivi †Póv Ki‡Z| ZLb Avgvi Wvb cv‡k¦© wcQb 

†_‡K 4/5 Rb nvwej`vi I bv‡qK c`wei ‰mwbK Av‡m Ges wPrKvi K‡i e‡j 

DwbI 44 Gi CO DwbI‡Zv Army Officer Dbviv GK Rv‡Zi Ges †Kvb 

DcKvi Ki‡e bv| 13 ivB‡d‡ji hviv AvwQm Zviv Pj e¨vUvwjq‡b| e¨vUvwjq‡b 

wM‡q wm×vš— †be| ZLb Avgvi mvg‡b cÖvq 1/1
1
2 nvRvi ˆmwbK wQj| Zv‡`i 

wb‡ ©̀k g‡Z GKUv weivU Ask 13 ivB‡d‡j P‡j †h‡Z _v‡K| ZLb Avgvi cv‡k 

A‡bK JCO Dcw ’̄Z wQj| †mLv‡b wmMb¨vj †m±‡i my‡e`vi †gRi SM AvjQvi 

exi cÖwZK‡K ewj Avcwb Zv‡`i‡K K‡›Uªvj K‡ib I †diZ Av‡bb| wKš‘ Troops 

P‡j †h‡Z _v‡K| ZLb Avgvi mvg‡b †_‡K nvwej`vi ev‡qRx` D¾vgvb I bv‡qK 

`wjj wPrKvi K‡i e‡j 36 G hviv AvwQm ZvivI P‡j Avq| Zv‡`i wb‡ ©̀k gZ 

nvwej`vi Kv‡kg, †jvKgvb, dvi“K †kL knx` j¨vt bv‡qK ev‡iK I j¨vt bv‡qK 

kvgxg mn Aci GKwU Ask Avgvi mvg‡b †_‡K P‡j hvq H mgq wPrKvi K‡i 

e‡j Pj hvB †Kv‡_ (A ¿̄vMvi) hvB| †Kv‡_ wM‡q e¨ve ’̄v wbe|’ 

P.W. 42 deposed-  
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‘Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx Avwgbyj 

Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, Avjg wgqv, 

wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx m‡ivqvi| wmcvnx ˆZqe 

wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j 

Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb `ievi n‡j P‡j hvq|’ 

P.W. 123 deposed-  

‘DG Gi Av‡`‡ki ci Avwg `ievi nj Z¨vM K‡i BDwb‡U hvIqvi c‡_ 

ˆmwbK‡`i ¸jvMywj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL| Zv‡`i g‡a¨ 50551 

nvwej`vi Avt Kv‡kg, 50590 j¨¨t bvt Rûi“j Avjx, 69110 wmcvnx RvwKi“j, 

73529 wmcvnx wRqvDj‡K wPb‡Z cvwi|’ 

P.W. 207 deposed-  

‘c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 55705 iwdR 

DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 40551 nvwej`vi 

Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 bv‡qK AvwRRyi 63421 wmcvnx 

†nKgZ 63830 wmcvnx m‡ivqvi 66838 wmcvnx gvneye 68116 wmcvnx ˆZqe 

Ges 46 e¨vUvwjq‡bi 64141 wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ Ae ’̄vq ¸jv¸wj 

Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.287 Lance Naik/39127 Md. Ekramul 

Islam.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Md. Safiquzzaman 

 P.W.100 Md. Habibur Rahman 

 P.W.112 Naib Subeder Mannan and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –  

Naik /48611 Shahidur Rahman (C.S. A.341) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 was in Sainik mess. He heard firing at 9.30 A.M. 

At about 10.45 A.M. Lt. Col.  Anowar came to ABC mess.  

Later on some armed BDR personnel took him away. On that 

day from morning to evening he saw Naik Bari, Sepoy 

Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, 

Sepoy Moyazzem, Ekramul, Jahangir, Habilder Sahidul, the 

appellant Lance Naik Ekramul,  Sepoy Saha Alam, Sepoy 

Golam, Sahin, Sepoy Almas, A. Jalil, Jakaria, Enamul, Shafiqul 

and Sepoy Najmul Sikder with arms. He also saw some of them 

to make firing. They were saying-‘wewWAvi G †mbv Awdmvi _vK‡e 

bv|’ 

In cross-examination on behalf of the appellant he stated 

that he was entrusted as Sainik mess-commander. He did not 

hand-over any paper to I.O. to that effect. He was in A.B.C. 

mess from down to dask. He did not go outside the mess. Store 

and cook house of the mess were at separate places. He deposed 

before I.O. on 09.08.2009. I.O. read over his statement to him. 

He denied the suggestion that he was taken under the control of 
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army. He remained under the control of police. He denied that 

suggestion that he deposed falsely.  

P.W. 100 Md. Habibur Rahman deposed that prior to the 

occurrence commander of 13 Battalion was Lt. Col. Sultan. 

While he was going to Darber on 25.02.2009 at the instruction 

of commander he heard firing from Darber. It was at 9.30 A.M. 

He came back to soldiers Barak and contacted with Lt. Col. 

Furkan, Lt. Col. Tarek, Lt. Col. Kazi Sharif. They suggested 

him to go outside. Coming out from Barak he came to see 

63968 Habilder Shahidul, 38871 Naik Bari Sarker, the 

appellant 39127 Lance Naik Ekramul, 5261 Driver Gias 

Uddin with arms. At gate No.1 he also came to see 58147 

Sepoy Jahangir, 58837 Sepoy Mamunur Rashid, 65377 Shah 

Alam, 73373 Sepoy Rezaul with arms. They were looking for 

army officers. He left Peelkhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that mobile numbers of Lt. Col. Forkan, Lt. Col. Taher and Lt. 

Col. Sharik were 01730089931, 01711456805, 01714460320 

respectively and his mobile No. was 01724932942. On 

25.02.2009 he left Peelkhana at the instruction of aforesaid 
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officers. Before leaving Peelkhana he was in the Barak. He 

cannot say whether Sepoy Rezaul was the Moyajjin of Mosque.  

In cross examination on behalf of Lance Naik Gias Uddin 

he stated that Subedar Maj. Mortuza was his maternal uncle. He 

denied the suggestion that his picture sitting on pick-up was 

published in daily Newspaper. He denied the suggestion that he 

was arrested as an accused and for giving false evidence he was 

exempted and that he deposed falsely.  

P.W. 112 Md. Abdul Mannan deposed that on 25.02.2009 

he went to Darber. Darber started at 9.00A.M. Sepoy 65140 

Moyeen entered into Darber with arms. BDR personnel cried out 

in a voice ‘S¡−N¡’. D.G asked all to stay in Darber. BDR 

personnel were taking leave of Darber. He came out from Darber 

and saw 100/200 armed soldiers in front of Dhaka sector. 

Among them he could identify JCO 3167 Subeder Maj. Jobayer, 

JCO 5717 NSub Matin, JCO 6320 NSub Helal, 37606 Habilder 

Kibria, 37885 Habilder Fater Ali Munshi, 37384 Habilder Hatem 

Ali, 69013 Sepoy Litu, 26457 Habilder Shafiqul, 49300 Naik 

Dalil Uddin, 79399 Sepoy Atikur, 43968 Habilder Shahidul, 

38871 Naik Bari Sarker, the appellant 39127 Md. Ekramul 
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Hoque, 52103 Naik Gias Uddin, 78378 Sepoy Azizur. He found 

them to move towards Darber. ……………………………….  

In cross-examination on behalf of the appellant, he denied 

the suggestion that on 25/26 February, 2009 he moved inside 

and outside Peelkhana. Darber was 400 yard away from Dhaka 

Sector. He denied the suggestion that he did not see arms with 

the accused and that he had participation in the rebellion and that 

he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.53 did not specify in his 161 statement when and 

where he saw the appellant. P.W.112 did not refer any person 

namely Naik Md. Ekramul Islam in his 161 statement. He 

denied the suggestion that he procured the witnesses and 

implicated the appellant falsely.  

The confessional statement of co-accused Naik Shahidur 

Rahman (C.S. 341) runs as under- 

“MZ 25.02.09 Bs ZvwiL 13, ivB‡dj& e¨vUvwjqv‡bi ev‡¯‹U MÖvD‡Û, 

Qvwgbv †Lvjvi `vwqZ¡ wQj Avgvi| 13, ivB‡d‡ji Avjdv †Kv¤úvbxi 

bv‡qK Av: AvwRR Avgv‡K †jvK bv †`Iqvq Avwg Qvwgqvbv Lyj‡Z cvwi bv 
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Ges †m †Kv¤úvbxi ˆmwbK jvB‡b G‡m Avwg NygvB| ZLb mKvj 7.30 

Uv| AvbygvwbK mKvj 9.30 Uvq wmcvnx gvmyg Avgv‡K Nyg †_‡K †W‡K 

e‡j I Í̄v` dvqvi n‡”Q ZvivZvwi D‡Vb| ZLb Avwg DwV Ges ¸wji kã 

ïwb| 10/15 wgwbU ci dvqvi GKUz nvjKv n‡j nvwej`vi Avjg Avgv‡`i 

†Kv¤úvbx jvB‡bi bx‡P G‡m euvwk w`‡q e‡j evP‡Z PvB‡j †nj‡gU cÖ‡mm 

c‡o bx‡P Avm| †Kv‡Z hvI A ¿̄ bvI Avwg© Xz‡K †M‡Q|  Avwg mn 

A‡b‡KB ZLb †nj‡gU cÖ‡mm c‡i bx‡P bvwg| wKš‘ cÖPÛ †Mvjv¸wji 

Kvi‡b mvg‡b AvMv‡Z bv †c‡i gmwR‡`i mvg‡b A‡cÿv Kwi| ¸wj GKUz 

Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc †bB, 

g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj _v‡K| 

bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 36 

e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg cv‡k¦© hvB| ZLb `wÿb w`K 

†_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 4 Zjvq DVvi ci GKRb 

nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj bv| `wÿb w`K 

†_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk dvqvi Kwi| eªvk 

dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U P‡j Avwm| Avmvi 

ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| wmcvnx wRqvDj nK 

(13 wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib AvR GKwU ¸wj 

mwVK RvqMvq LiP K‡iwQ| 10/15 wgwbU wmcvnx gvmyg, jv: bv: kwd‡Ki 

mv‡_ KvVvj evMv‡b e‡m _vwK| Zvici 3 bs †MB‡U hvB| wM‡q wU.wf 
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†`wL| ZLb m`i †Kv¤úvbxi bv‡qK wRqv e‡j ÔÔ gy‡L Kjv w`‡q e‡m 

†_‡Kv bv, Wvj fv‡Zi K_v I wbe©vP‡bi K_v wKQz wgwWqv‡K ej| Avwg 

wgwWqvi mv‡_ K_v ej‡Z A¯̂xK…wZ Rvbv‡j †m›Uªvj Avi wci bv‡qK kixd 

†Uwe‡ji Kvco w`‡q gyL †e‡a †`q Ges e‡j GLb †KD wPb‡Z cvi‡e bv| 

ZLb Avwg Rvbvjvi wfZi w`‡q wgwWqvi mv‡_ K_v ewj| Avgvi K_v 

cQ›` bv nIqvq kixd Avgv‡K av°v w`‡q mwi‡q w`‡q wb‡RB K_v e‡j| 

ZLb Avwg KvVvj evMv‡b wM‡q e‡m _vwK| 2/3 wgwbU e‡m ˆmwbK †g‡m 

hvB| bv Í̄v LvB| bv Í̄v †L‡q KvVvj evMv‡b Avwm| Avgvi †Kv¤úvbxi 

wmcvnx byiæ Avgv‡K e‡j I Í̄v` Gw`‡K Av‡mb| †m Avgv‡K e‡j †g‡m 

GKRb Awdmvi Av‡Q Zv‡K evPv‡Z n‡e| ZLb AvwgI byiæ wM‡q †`wL 

Awdmvi Av‡Q| ZLb Avwg GKwU Mvox wb‡q G‡m H Awdmvi‡K ¯̂U© w`‡q 

†KvqvU©vi Mv‡W© wbivc‡` cvVv‡q †`B| Zvici Avwg 3 bs †MB‡U wWDwU 

Ki‡Z Avwm| 4 Uv 4.30 Uv ch©šÍ wWDwU Kwi| Zvici jvB‡b hvB| 

ev‡Zi Lvevi †L‡q I bvgvR c‡i ivZ 8 Uv| 8.30 Uvq jvB‡bi bx‡P 

KvVvj Zjvq Avwm| Ges wmcvnx gvmy` j¨v: bv‡qK kdx G‡`i mv‡_ e‡m 

ivZ KvUvB| dR‡ii AvRv‡bi ci jvB‡b P‡j hvB| wM‡q bvgvR c‡i 

bv Í̄v †L‡q Nywg‡q cwo| D‡jøL¨ Avgvi mv‡_ e‡m _vKv gvmyg j¨v: bv‡qK 

mdx Giv A ¿̄ mw¾Z wQj| 10 Uvi w`‡K Nyg †_‡K DwV| †cvlvK c‡o 

A ¿̄ nv‡Z wb‡q 3 bs †MB‡U P‡j hvB| wM‡q wU.wf †`L‡Z _vwK| †mLv‡b 

Avwg 13 ivB‡d‡ji nvwej`vi Zv‡ni I j¨v: bv‡qK GKivg, Avi wci 
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bv‡qK kixd mn A‡b‡KB A ¿̄ nv‡Z wWDwU‡Z †`wL| BZg‡a¨ GKwU wcK 

Avc Mvox (we.wW. Avi Gi Mvox) Av‡m| Avgiv †ei n‡q wW,G,wW ‡ZŠwn` 

mn ‡gvU 5 Rb‡K H Mvox‡Z †`wL| ZLb wW,G,wW †ZŠwn` mv‡ne e‡j 

Avgiv hgybvq hvw”Q, †Zvgiv wVKg‡Zv wWDwU Ki| H 5 R‡bi 1 Rb 

wmcvnx gvBb Avgv‡K e‡j I Í̄v` Avgvi hgybvq hvw”Q `vex `vIqv wb‡q| 

†`vqv Ki‡eb hv‡Z fvjfv‡e wd‡i Avwm| ZLb wU,wfi †Nvlbv Abyhvqx 

Avgiv e¨v‡Uwjqv‡b hvB| nvwej`vi †gRi Avwgbyj Bmjvg| Avgv‡`i dj 

Bb Kivq| my‡e`vi †gRi hyev‡qi mn mK‡jB Avgiv †KvqvU©vi Mv‡W© A ¿̄ 

Rgv †`B| Avwg A ¿̄ Rgv †`Iqvi mgq wmcvnx Kvgiæj, wmcvnx gvmyg, 

j¨v: bv‡qK kwd, bv‡qK †gvK‡jQ, nvwej`vi bRiæj †KI A ¿̄ Rgv w`‡Z 

†`wL| A ¿̄ Rgv w`‡q jvB‡b P‡j Avwm| ZLb mgq ỳcyyi 2.00 ev 2.30 

Uv n‡e| mÜ¨vi w`‡K A_©vr gvMwi‡ei bvgv‡Ri mgq †Kv¤úvbxi wmwKD 

nvwej`vi †kL wejøvj, nvwej`vi mvËvi Av‡m| Av‡jvPbv Kwi wKfv‡e 

†Kv_vq _vKe †gm †_‡K Lvevi wb‡q G‡m LvB Ges jvB‡b NygvB| 

27.02.09 mKvj 7.00Uvi w`‡K cywjk G‡m e‡j Avcbviv wcwU nvIjv‡Z 

bx‡P Av‡mb| Avgiv bx‡P Avwm| Avgv‡`i dj Bb Kivq Ges wR,wW Avi 

nvmcvZv‡j wb‡q hvq| Ges Avgv‡`i 2q Zjvq iv‡L| Avwg wM‡q †`wL 

A‡bK wewW Avi m`m¨ †mLv‡b Av‡Q| 9.00 Uvi w`‡K ïb‡Z cvB †h, 

¯̂ivóª gwš¿ Avm‡e| Avgv‡`i D‡Ï‡k¨ K_v ej‡e| AvbygvwbK 10 Uvi w`‡K 

gš¿x g‡nv`q Av‡m Ges K_v e‡j P‡j hvq| 5/6 w`b nvmcvZv‡jB _vwK| 
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Zvici Avgv‡`i‡K †iKW© wewìs G wb‡q hvq| GLv‡b 2/3 w`b _vwK Ges 

GLvb †_‡KB Avgv‡K 5/4/09 Bs ZvwiL jvjevM _vbvq wb‡q hvq| GB 

Avgvi Revbew›`| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of prosecution 

witnesses as referred above is vague, unspecified and 

untrustworthy. P.W.53 did not refer the Battalion/Regiment No. 

of the appellant. He merely refers the appellant as Lance Naik 

Ekramul. He also refers another accused named Ekramul. He 

identified those whom he saw from morning to evening. He did 

not specify where and when he saw the accused and in what 

manner. His evidence does not inspire any confidence. His 

claim of identifying the accused also does not stand in view of 

his admission in cross-examination ‘B¢j ®j−Rl h¡¢q−l k¡C e¡C’ 

P.W. 100 simply claims to see the appellant with arms. His 

testimony ‘a¡l¡ ®pe¡ A¢gp¡l−cl ®M¡S¡M¤¢S Ll¢Rm’ appears vague. He 

did not mention where they were looking for the army officers. 

The claim of identifying the appellant among 100/200 BDR 

personnel by P.W. 112 also does not inspire confidence. The 

reference of Regiment No. of number of rebellions by the P.Ws. 
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100 and 112 appears unusual unnatural and tutored. None of the 

P.Ws. disclosed any culpability of the appellant to any offence 

as he was charged for. The evidence of prosecution witnesses 

appears unreliable and unworthy of credit. The confession of 

co-accused ‘B¢j 13 l¡C−gm hÉ¡V¡¢mu−el q¡¢hmc¡l a¡−ql J mÉ¡¾p e¡−uL 

HLl¡j, Bl ¢fl e¡−uL nl£gpq A‡bK‡KB AÙ»pq ¢XE¢V−a −c¢M’ finds no 

corroboration by the prosecution evidence. It does not bear any 

evidentiary value.  

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence erroneously held the appellant 

guilty of offences and sentenced him arbitrarily and it warrants 

necessary interference. Consequently, the Cr. Appeal filed by 

the Appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant as well as all the P.Ws. hailed from 13 

Battalion. They all saw the appellant with arms. P.Ws. 100 and 

112 identified the appellant with his regiment No. P.W. 53 

identified him with his designation. Since they all belonged to 

the same Battalion, there is no doubt to the identification of the 

appellant. The testimony of P.W.53 disclosed very object and 

intention of the appellant and other rebellions ‘¢h¢XBl H ®pe¡ 

A¢gp¡l b¡L−h e¡’. From the statement of confessional accused it 

appears that the Appellant took up arms at the time of 

occurrence. The testimony of prosecution witnesses bears 

substance and their evidence appears worthy of credit.  
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The learned Deputy Attorney General also submits that 

the trial court on proper appreciation of evidence found it 

credible and trustworthy and thus convicted the appellant 

rightly and no reason stands to warrant any interference. In the 

result, the Cr. Appeal filed on behalf of the Appellant be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 



 

 

5202 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 
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Co-accused Naik Shahidur Rahman (C.S. 341) stated in 

his confessional statement- 

“¸wj GKUz Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc 

†bB, g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj 

_v‡K| bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 

36 e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg cv‡k¦© hvB| ZLb `wÿb 

w`K †_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 4 Zjvq DVvi ci 

GKRb nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj bv| 

`wÿb w`K †_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk 

dvqvi Kwi| eªvk dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U 

P‡j Avwm| Avmvi ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| 

wmcvnx wRqvDj nK (13 wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib 

AvR GKwU ¸wj mwVK RvqMvq LiP K‡iwQ| 10/15 wgwbU wmcvnx gvmyg, 

jv: bv: kwd‡Ki mv‡_ KvVvj evMv‡b e‡m _vwK| Zvici 3 bs †MB‡U 

hvB| wM‡q wU.wf †`wL| ZLb m`i †Kv¤úvbxi bv‡qK wRqv e‡j ÔÔ gy‡L 

Kjv w`‡q e‡m †_‡Kv bv, Wvj fv‡Zi K_v I wbe©vP‡bi K_v wKQz wgwWqv‡K 

ej| Avwg wgwWqvi mv‡_ K_v ej‡Z A¯̂xK…wZ Rvbv‡j †m›Uªvj Avi wci 

bv‡qK kixd †Uwe‡ji Kvco w`‡q gyL †e‡a †`q Ges e‡j GLb †KD 

wPb‡Z cvi‡e bv| ZLb Avwg Rvbvjvi wfZi w`‡q wgwWqvi mv‡_ K_v 

ewj| Avgvi K_v cQ›` bv nIqvq kixd Avgv‡K av°v w`‡q mwi‡q w`‡q 
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wb‡RB K_v e‡j| ZLb Avwg KvVvj evMv‡b wM‡q e‡m _vwK| 2/3 wgwbU 

e‡m ˆmwbK †g‡m hvB| bv Í̄v LvB| bv Í̄v †L‡q KvVvj evMv‡b Avwm| Avgvi 

†Kv¤úvbxi wmcvnx byiæ Avgv‡K e‡j I Í̄v` Gw`‡K Av‡mb| †m Avgv‡K 

e‡j †g‡m GKRb Awdmvi Av‡Q Zv‡K evPv‡Z n‡e| ZLb AvwgI byiæ 

wM‡q †`wL Awdmvi Av‡Q| ZLb Avwg GKwU Mvox wb‡q G‡m H 

Awdmvi‡K ¯̂U© w`‡q †KvqvU©vi Mv‡W© wbivc‡` cvVv‡q †`B| Zvici Avwg 3 

bs †MB‡U wWDwU Ki‡Z Avwm| 4 Uv 4.30 Uv ch©šÍ wWDwU Kwi| Zvici 

jvB‡b hvB| ev‡Zi Lvevi †L‡q I bvgvR c‡i ivZ 8 Uv| 8.30 Uvq 

jvB‡bi bx‡P KvVvj Zjvq Avwm| Ges wmcvnx gvmy` j¨v: bv‡qK kdx 

G‡`i mv‡_ e‡m ivZ KvUvB| dR‡ii AvRv‡bi ci jvB‡b P‡j hvB| 

wM‡q bvgvR c‡i bv Í̄v †L‡q Nywg‡q cwo| D‡jøL¨ Avgvi mv‡_ e‡m _vKv 

gvmyg j¨v: bv‡qK mdx Giv A ¿̄ mw¾Z wQj| 10 Uvi w`‡K Nyg †_‡K 

DwV| †cvlvK c‡o A ¿̄ nv‡Z wb‡q 3 bs †MB‡U P‡j hvB| wM‡q wU.wf 

†`L‡Z _vwK| †mLv‡b Avwg 13 ivB‡d‡ji nvwej`vi Zv‡ni I j¨v: bv‡qK 

GKivg, Avi wci bv‡qK kixd mn A‡b‡KB A ¿̄ nv‡Z wWDwU‡Z †`wL|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  
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All the P.Ws. referred above saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53, 100 and 112 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  

‘H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex 

wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj 

wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv 

Gbvgyj, kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv 

ej‡ZwQj wewWAvi G †mbv Awdmvi _vK‡e bv|’ 

P.W. 100 deposed-  

‘Avwg jvBb †_‡K †ei n‡q †`wL 43968 nvwej`vi knx ỳj, 38871 

bv‡qK evix miKvi, 39127 j¨vÝ bv‡qK BKivg–j, 5261 PvjK wMqvm DwÏb‡K 



 

 

5208 

km ¿̄ Ae ’̄vq †`wL| c‡i 1 bs †M‡U †cŠwQ‡j 58147 wmcvnx RvnvsMxi 58837 

wmcvnx gvgybyi iwk`, 65377 kvn Avjg, 73373 wmcvnx †iRvDj‡K km ¿̄ 

Ae ’̄vq †`wL| Zvnviv †mbv Awdmvi‡`i †LvRvLywR KiwQj|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi| K‡qKRb `ievi n‡ji w`‡K 

†h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

 

 

C.S. Accused No.288 Sepoy/64752 Avijit Roy. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.261 Sadaf Jobayer 

 P.W.281 Md. Azizur Rahman and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.261 Sadaf Jobayer deposed that on 25.02.2009 his 

parents went out from residence for Noahkali while he was in 

sleep. At about 9.30 A.M. he heard firing from the side of 

Darber Hall and through window came to see some person to 

come out therefrom raising their hands upwards. He also saw 

some soldiers to make firing. They were taking away a Major. 

towards gate No. 5 in assaulting manner. Later on, he came to 

know that he was Maj. Zahid. He saw some nurse, doctors to 
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take shelter behind their residence. After a while he came to see 

D.Gs’ vehicle in front of their residence and to leave the driver 

therefrom. A person sat covering two seats. 10/12 BDR 

personnel appearing by bus fired on the vehicle of D.G. The 

person on the vehicle of D.G. sustained fire injury on his head. 

Later on, he came to know that person was Maj. Humayun. At 

11.30 A.M. 5 BDR personnel came to his residence. Among 

them he could identify the Appellant 64752 Ajijit Kumar of 

10 Battalion and the other one 61721 Paltan Chakma of 24 

Battalion. The aforesaid 2 BDR personnel were looking for his 

parents and took away their 3 (three) mobiles.  

In cross-examination on behalf of the Appellant, he 

stated that he denied the suggestion that he referred the 

regiment number of the Appellant as being tutored. He 

reiterated that he came to know the number when he was shown 

him photo in the office and that he himself witnessed the 

occurrence. At the time of occurrence he was a student of A- 

level, presently BBA 2nd year. They used to live in ground floor 

of two storied building. At the time of occurrence his two 

sisters were also in the residence. There was a road between 
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their residence and Darbar. He was not afraid. He was taking 

video through window. He had talk with the rebellions when he 

came into the residence. He contacted with his parents over 

phone. He did not know the Appellant Avijit earlier and also 

did not know his address. An officer took him to officers mess 

and on showing him he could identify the Appellant Avijit and 

Palton. The photos were in computer. He denied the suggestion 

that the Appellant Avijit never went to their residence and that 

he did not know him. He denied the suggestion that he deposed 

falsely.  

P.W.281 Azizur Rahman deposed that on 25.02.2009 he 

attended Darbar. When D.G. was delivering his speech 65140 

Sepoy Moyeen of 13 Battalion entered into Darbar with arms 

and pointed arms on D.G. and thus there happened disorder. 

After a while he heard firing from outside. BDR personnel were 

taking exist of Darbar. He also came out from Darbar and 

moved towards south to EME Line. On the way he came to see 

many BDR personnel with arms and agitated mood and to run 

on firing. Among them he came to see 58785 Sepoy Abdul 

Hakim, 58680 Sepoy Kamruzzaman, 58811 Sepoy Sorab 
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Hossain, 58907 Sepoy Khalilur Rahman, 69096 Sepoy Abu 

Bakkar, 69115 Sepoy Ashraful Alom, 69100 Sepoy Alomgir, 

46694 Naik Sujan Barua and 58925 Sepoy Mir Md. Abu Hanif. 

Excepting Moyeen all were members of RTCNS. 59830 Sepoy 

Mongmong Marma of 45 Battalion, 62725 Sepoy Safiqul Islam 

of 1 Battalion, the Appellant 64752 Sepoy Sree Avijit Roy of 

10 Battalion attached with Sadar Battalion. He could identify 

all those accused.  

 In cross-examination on behalf of the Appellant, he 

stated that he hailed from 25 Battalion. Prior to the occurrence 

he joined in Peelkhana on 08.01.2009 and attached with banded 

party (ev`K `j ). He not only practiced as a member of banded 

party but also performed administrative work. On 24.02.2009 at 

morning there was final display. On 25.02.2009 at 10.00 A.M. 

he left Peelkhana crossing over the wall and went to Sylhet. He 

denied the suggestion that before 10.08.2009 he did not disclose 

the occurrence to any authority. He deposed before I.O. that on 

25.02.2009 he was on duty from 7.00 to 16.00 hours but for the 

cause of rebellion he did not perform his duty till 16.00 hours. 

He can’t say whether Appellant attended Darbar with him.  He 
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reiterated that the Appellant joined in Peelkhana on 08.01.2009. 

Magazine was at a distance of 300/400 hundred yard from 

central quarter guard but ‘ AvovAvwo fv‡e’ 100 /150 yard away. 

The Appellant was in Darbar with him. He denied the 

suggestion that since the Appellant was a new comer he could 

not identify him and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.261 lived with her mother in the quarter of Vice 

Principal. The Appellant hailed from 10 Battalion but attached 

with Sadar Rifle Battalion. The Appellant went to Darbar on 

25.02.2009 as member of banded party. The Appellant attached 

with banded party on 06.01.2009. At the time of occurrence 

P.W.261 had his two sisters with him. They were not cited as 

witness. The residence was north facing towards Darbar Hall. 

The witness deposed before him of video through window but 

did not specify it. P.W.261 did not depose before him that he 

came  down at 10.00 A.M. on 26.02.2009. He did not specify 

where he saw the Appellant on 2nd floor. There held no TIP. 

P.W.281 deposed before him to go behind EME Line but did 
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not depose of go towards south. He denied the suggestion that 

P.W.281 deposed of other accused but he implicated the 

Appellant falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W.261 

does not bear any substance. He admitted in his cross-

examination that he did not know the Appellant earlier and 

came to know him when he was shown his picture in computer 

at officer’s mess but no such picture was seized and filed. At 

the time of occurrence he was merely a student of ‘A’ level and 

his claim of identifying the Appellant through widow does not 

inspire confidence. Since he did not know the Appellant earlier 

his reference of Appellant with Battalion/Regiment No. appears 

to be tutored. He admitted in his cross-examination ‘Avgv‡K 

Awd‡m wb‡q Qwe †`Lvq ZLb Zv‡`i bv¤¦vi RvwbÕ Admittedly he was 

accompanied by his parents and his two sisters but they were 

not cited as witness. P.W.281 claims to identify the Appellant 

in making fire. The Appellant hailed from 10 Battalion attached 

with Sadar Battalion but P.W.281 hailed from 25 Battalion, 

Panchagar. His identification of the Appellant thus appears 
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unreliable. He admitted in his cross-examination that the 

accused whom he identified hailed from different Battalions 

and thus his reference of ID No. of the Appellant appears 

tutored. He admitted that the Regiment of the Appellant that 

appears in 161 statement was wrong. None of the witnesses 

disclosed any culpability of the Appellant to any offences.  

Mr. Md. Aminul Islam further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found the Appellant guilty of the offences and 

sentenced him arbitrarily and it warrants necessary interference. 

Consequently, the Crl. Appeal filed on behalf of the Appellant 

deserves consideration.          

 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the witnesses P.Ws. 261 and 281 are eye witnesses to 

the occurrence and they both identified the Appellant properly 

with the Regiment No. of the Appellant. They saw the 

Appellant on firing. Their evidence appears consistent and 

corroborative bearing substance as to his implication to the 

occurrence as an active participant. P.W. 261 remained in the 

residence in Peelkhana and observed the occurrence through 

window and identified the Appellant. P.W.281 also identified 

the Appellant at the time of occurrence on coming out from 

Darbar.  
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The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence rightly found the 

Appellant guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the premises, the Cr. 

Appeal filed by the Appellant be dismissed.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 261 and 281 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.   

P.W. 261 deposed-  

‘11
1
2 Uvq 5 Rb ˆmwbK Avgv‡`i evox Av‡m| Zv‡`i g‡a¨ 2 Rb‡K wPwb 

GKRb AwRwRZ Kzgvi ivq 10 e¨vUvwjqb bv¤̂vi 64752, Ab¨Rb cëb PvKgv 

bv¤̂vi -61721, 24 e¨vUvwjqb| AwRwRZ ivq `iRvi wb‡P ¸wj K‡i| GB 2 Rb 

Avgvi wcZvgvZvi LyR K‡i Zviv Avgv‡`i 3 Uv †gvevBj wb‡q †bq| evB‡i 

gvBwKs ïwb| 26-2-09 mKvj c‡b `kUvq bx‡P †b‡g Avwm| AwRwRr ivq 1 Uv 

†gvevBj c‡ii w`b 26-2-09 Zvwi‡L †dir †`q|’ 

P.W. 281 deposed- 

‘iv Í̄vq eû BDR m`m¨‡K mk ¿̄ D‡ËwRZ I AvµgbvZ¥K Ae ’̄vq ¸wj 

Qzo‡Z Qzo‡Z †`Šov †`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 58785 wmcvnx Avãyj 

nvwKg, 58680 wmcvnx Kvgiæ¾vgvb, 58811 wmcvnx †mvnive †nv‡mb, 58907 

wmcvnx Lwjjyi ingvb, 69096 wmcvnx Avey eKKi, 69115 wmcvnx Avkivdzj 

Avjg, 69100 wmcvnx AvjgMxi 46694 bv‡qK myRb eoyqv, 58925 wmcvnx gxi 

†gvnv¤§` Avey nvwbd Ab¨Zg| gvBb e¨ZxZ mevB RTCNS Gi m`m¨| 59830 
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wmcvnx gsgs gvigv 45 e¨vUvwjq‡bi 62725 wmcvnx mwdKzj Bmjvg, 1 

e¨vUvwjqvb 64752 wmcvnx kªx AwfwRZ  ivq  10 e¨v‡Uwjqvb mK‡jB m`i 

ivB‡dj e¨v‡Uwjqv‡b mshy³| Avwg H mKj Avmvgx‡`i wPb‡Z cvwi cwiw ’̄wZ 

Lvivc †`‡L wcjLvbv Z¨vM K‡i Avgvi wbR evox‡Z P‡j hvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 
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hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.292 Sepoy/78708 Md. Masud Ahmed 

@ Masud Rana.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 278 Biddut Mitra 

 P.W.327 Lance Col. S.M. Sadrul Alom 

 P.W.356  A.M. Julfiqure Haydde, Magisrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mojammal Hoq, the Appellant 78708 Masud Ahmed, 
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52889 Lance Naik Badal Mia, 76363 Julfikar Ali, 67254 

Sumon Mirja, 76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 

Firoj Ali, 46481 Habilder Mahbubul Alam, 60513 Faker Ali 

Mim, 75082 Mobin Khan of 24 Rifle Battalion and 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 

and to make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ.............................  

In cross-examination on behalf of the Appellant, he 

stated that he can’t say whether D.G. had two children. He 

heard that on the date of occurrence D.G’s. children were in 

school and they survived. After the occurrence the rebellions 

took over the charge of Peekhana. He denied the suggestion that 

on the date of occurrence the Appellant coming back from 

Uttara could not enter into Peekhana and that he did not see him 

in Peekhana. He denied the suggestion that he referred the 

Regiment No. of the Appellant and other accused as being 

tutored and that he deposed falsely.  

P.W. 327 Sadrul Alom deposed that on the date of 

occurrence he was in the hospital as an Assistant. At about 
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9.A.M. he heard firing from outside. From O.T. on 4th floor he 

came to see at ground level that some BDR personnel were 

running and some others inviting to join in the rebellion. 

....................................... He remained in the hospital till 

evening on 26th Feb, 2009. The BDR personnel came to 

hospital and threatened them of their consequence. After 

evening on 25th Feb, 2009 he came to see Sepoy Rashed to 

come in the hospital with arms. He also heard that Obaidul 

along with Sepoy Ibrahim, Sepoy Ramjan, Muhit, the 

Appellant Masud and Sajjad came to hospital off and on. He 

further deposed that he saw them with arms. 

....................................................... 

In cross-examination on behalf of Appellant, he stated 

that excepting a few none of the accused hailed from his unit. 

He did not depose father’s name of the accused before the I.O. 

He denied the suggestion that he did not tell the name of the 

father of the accused since he did not know them.  He heard the 

name of the Appellant from the soldiers of his unit. He denied 

the suggestion that the Appellant remained in his own Line and 
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that he deposed falsely of his appearance in the hospital with 

arms. 

 P.W.356 A.M. Julfiqure Hayet, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

04.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 573 and his 

signature 573/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 24.03.2009 and placed 

before him on 04.04.2009. There is no reference of the name of 

M.L.S.S. in column 4. He denied the suggestion that the 

Appellant did not make confession voluntarily and that he did 

not certify to its voluntariness.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant hailed from 24 Battalion and P.W.20 

from 13 Battalion. He arrested the Appellant on 24.03.2009 

from Peekhana. During investigation he got his regiment 

No.78708.  P.W.327 did not refer the regiment number of the 
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Appellant. In C.S. the Appellant has been shown aged 20 years. 

The Appellant was taken on remand for 13 days at three times. 

He denied the suggestion that the confession was taken under 

coercion.  

The confession of the Appellant Sepoy Masud Ahmed 

(C.S.A.292), runs as under- 

“Avwg we wW Avi Gi 24 e¨vUvwjq‡bi e¨viv‡K _vwK| Avwg Avjdv 

†Kv¤úvbx‡Z wQjvg| Avgvi ‡Kv¤úvbx KgvÛv‡ii bvg my‡e`vi Avkivd 

Avjx 25/02/09 ZvwiL †fvi mv‡o cuvPUv n‡Z †gRi kvn Avjg m¨v‡ii 

†bZ„‡Z¡ Avgiv 30/35 Rb Mj&d MÖvD‡Û iv‡Zi mvs¯‹„wZK Abyôv‡bi Rb¨ 

†Pqvi-†mvdv †mU K‡i wVKVvK gZ mvRvw”Qjvg| †mLv‡b Avgvi mv‡_ 

my‡e`vi mvËvi, bv‡qK my‡e`vi Iqvjx, bv‡qK my‡e`vi mwn`, nvewj`vi 

gvRvnvi I¯—v`, Avgv‡`i ‡Kv¤úvbxi wmcvnx Avwgbyj, dvi“K mn AviI 

Ab¨vb¨ ‡Kv¤úvbxi †jvK wQj| Abygvb †ejv 09 Uvi w`‡K Avwg bv‡qK 

my‡e`vi mwn` m¨vi‡K e‡j jvB‡b bv¯—v Ki‡Z Avwm| bv¯—v †L‡q bx‡P 

bvwg| e¨viv‡Ki bx‡P| Avgv‡`i Ab¨vb¨ †jvK‡`i hviv KvR Ki‡ZwQj 

mevB‡K m¨vi 20 wgwb‡Ui weiwZ w`‡Q| Zviv mevB jvB‡bi w`‡K 

Avm‡ZwQj| Abygvb 09.30 Uvi w`‡K `ievi n‡ji w`K †_‡K dvqv‡ii 

kã ïwb| Avwg †`ŠovBqv jvB‡b P‡j hvB| 10/15 wgwb‡Ui g‡a¨ †`wL 

Avgv‡`i e¨vUvwjq‡bi hviv `iev‡i †MwQj Zviv †`ŠovBqv jvB‡b P‡j 
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AvmZv‡Q| mevB ejZv‡Q `iev‡i MÛ‡Mvj nBZv‡Q| wKQy¶b ci Mvox 

w`qv gvB‡K we wW Avi-iv ejZv‡Q †h †KvZ g¨vMvwRb †Lvjv Av‡Q| 

mevB‡K A ¿̄ †Mvjvevi“` wb‡Z e‡j Ges hw` KvD‡K Lvwj nv‡Z cvIqv 

hvq Zvn‡j Zv‡K ¸wj Kiv n‡e| Gi g‡a¨ Avgvi e¨vUvwjqv‡bi 80-90 

Rb we wW Avi †KvZ †_‡K A ¿̄ wbqv Avm‡Q| AvbygvwbK mv‡o `kUvi 

w`‡K Avwg jvBb †_‡K †`wL Wvb cv‡ki M¨v‡i‡R GKwU Mvox Av¸‡b `vD 

`vD R¡jZv‡Q| MvoxUv cÖvq †cvov †kl| Avwg †Kv‡Z hvB| Avgv‡`i 24 

e¨vUvwjq‡bi †Kv‡Z wM‡q †Uwe‡ii Dci †_‡K Avwg GKUv ivB‡dj Ges 

cv‡ki ¸wji ev· n‡Z 40 ivD‡Ûi g‡Zv ¸wj †bB| e¨viv‡K wd‡i G‡m 

Avwg Avgvi wb‡Ri †nj‡gU wb‡q e¨viv‡Ki cv‡ki ÔÔAfqvi‡bÕÕ P‡j 

hvB| wKQy¶b ‡mLv‡b _vwK| Avevi e¨viv‡K iIbv †`B| ZLb †`wL 

Avgv‡`i e¨vUvwjq‡bi c~‡e©i wm.I †jt K‡Y©j Avwmd Avt iDd m¨vi‡K 

5/6 Rb mk ¿̄ we wW Avi wb‡q AvmZv‡Q| G‡`i mv‡_ 01 Rb we wW 

Av‡ii gyL †Lvjv wQj| iDd m¨v‡ii mv‡_ Zvi †Q‡j, †g‡q, ¿̄x Ges gv 

wQj| m¨v‡ii ci‡b jyw½ Avi Mv‡q mv`v †m‡Ûv †MwÄ wQj| hvi gyL †Lvjv 

wQj ‡m Avgv‡`i 24 e¨vUvwjqv‡bi| †`L‡Z Zv‡K Avwg wPbe| 

we.wW.Aviiv m¨vi‡K Po _vài gv‡i, GKRb ivB‡d‡ji evU w`qv ¸Zv 

†`q| m¨v‡ii †Q‡j KvbœvKvwU KiZvwQj| ‡h we wW Avi-Gi gyL †Lvjv wQj 

†m m¨vi‡K ejZv‡Q, ÔÔ‡Zvi Rb¨ Avwg mvRv LvUwQÕÕ-GB K_v ej‡Q Avi 

m¨vi‡K _vài w`‡Q| Ab¨ we. wW. Avi iv ¸wj Ki‡Z †M‡j m¨vi e‡j, 
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ÔÔfvB Avgv‡i gvwiQ bv, Avwg we.wW.Avi G bvBÕÕ| Zvici ¸wj bv K‡i 

m¨vi I Zvi d¨vwgwj‡K †KvqvU©vi Mv‡W©i w`‡K wb‡q hvq| Avwg GKUy c‡i 

†KvqvU©vi Mv‡W© hvB| wM‡q †`wL 20/25 Rb m¨vi‡K d¨vwgwj mn 

AvUKvBqv ivL‡Q| 20/30 Rb we. wW. Avi‡K cvnvivq †`wL| Zv‡`i 

mevi nv‡Z A ¿̄ wQj| G‡`i mv‡_ Avgv‡`i e¨vUvwjq‡bi bv‡qK Kvgi“j 

Avi wmcvnx ivqnvb‡K †`wL| mv‡_ AviI we. wW. Avi wQj| c‡i Avwg 

jvB‡b hvB| weKvj 4 Uvi w`‡K Avevi †KvqvU©vi Mv‡W©i w`‡K Avwm| †`wL 

Av‡Mi †P‡q †ekx ev”Pv, wkï mn m¨vi‡`i d¨vwgwj‡`i AvUKvBqv ivL‡Q| 

GLv‡b N›Uv Lv‡biK _vKvi ci Avwg Avevi Afqvi‡b¨ P‡j hvB| ‡mLv‡b 

A‡bK ˆmwbK‡K A ¿̄k ¿̄ mn †`wL| gvMwi‡ei Avhv‡bi mgq Avwg e¨viv‡K 

G‡m Lvevi LvB| Ges jvB‡b _vwK| 8.30 Uvi w`‡K Avwg Avevi 

†KvqvU©vi Mv‡W© hvB Ges †gRi gvgyb m¨vi‡K †`L‡Z cvB| gvgyb m¨vi 

e‡j Zvi IqvBd U«v÷ e¨vs‡K PvKyix K‡i Ges Avgv‡K GKUv bv¤¦vi w`qv 

m¨v‡ii eD‡K †dvb Ki‡Z e‡j| bv¤¦viUv 0172936355| Avwg Avgvi 

†gvevBj n‡Z †dvb K‡i m¨v‡ii ¿̄x‡K RvbvB m¨vi fvj Av‡Q| m¨vi 

†gvevB‡j K_v e‡jb bvB| Avwg m¨v‡ii ev”Pv ỳBUv‡K cv‡ki iƒg n‡Z 

m¨v‡ii Kv‡Q G‡b †`B| Zvici 9.30-10.00 Uvi w`‡K Avwg Avevi 

Afqvi‡b¨i w`‡K hvB| wKQy¶b ci Avevi e¨viv‡K wd‡i Avwm| Avwg 

Avgvi †Zvqv‡j MvgQv wbqv Avevi Afqvi‡b¨ hvB| iv‡Z GLv‡b _vwK| 

Avgvi mv‡_ A ¿̄ wQj| A ¿̄ Rgv †`B bvB| GLv‡b Avgv‡`i †Kv¤úvbxi we 
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wW Avi mn AviI A‡b‡K wQj| 26/02/09 ZvwiL dR‡ii Avhv‡bi mgq 

Avwg e¨viv‡K wd‡i Avwm| †Mvmj Kwi| bvgvR cwo| ‡g‡m wMqv bv¯—v 

Kwi| 8.30 w`‡K Avevi ‡KvqvU©vi Mv‡W© hvB| gvgyb m¨vi‡K †gm †_‡K 

Lvevi wbqv LvIqvB| wKQy¶b ci Avevi Afqvi‡b¨ P‡j hvB| †Rvni 

bvgv‡hi mgq Avwg †Kv‡Z wMqv A ¿̄ ¸wj †i‡L jvB‡b P‡j Avwm| NygvB| 

Avmi bvgvR co‡Z gmwR‡` hvB| gmwR` †_‡K bv wd‡i †WBix dv‡g©i 

wcQb w`K w`qv †`Iqvj Uc‡K cvjvBqv hvB| Kvgiv½xP‡i Avgvi evoxi 

cv‡ki GK KvKv Av‡Q †mLv‡b _vwK| c‡i 01/03/09 ZvwiL wcjLvbvq 

Avwm| GB Avgvi Revbe›`x|” 

Mr. S.M. Shahjahan, the learned Advocate appearing 

with Mr. Md. Mohinur Rahman on behalf of Appellant submits 

that the testimonies of P.Ws. 278 and 327 do not bear any 

substance. P.W. 278 referred the Regiment No. of 14 Sepoys 

which appears unusual, unnatural and apparently tutored. 

Moreover, his evidence is vague and unspecified. He did not 

specify when and where he saw the Appellant and among 14 

rebellions who was/ were saying ÔcÖ‡qvR‡b mKj Avwg© Awdmvi‡K nZ¨v 

Kiv n‡eÕ.  The evidence of P.W. 327 is hearsay in nature. His 

claim of seeing the Appellant with arms also appears vague. His 

statement is contradictory. He claims to know from others the 
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entrance of the Appellant in the hospital off and on and at the 

same time claims to see him so by himself. Such evidence, 

dubious in nature, cannot be relied upon. P.W. 327 merely 

referred as ‘Masud’ without referring his designation, Battalion 

and Regiment No. Since there were number of BDR personnel 

named Masud, his identification without designation, Battalion 

and Regiment No. is not proper and appears as vague. P.W.654, 

the investigation officer admitted in his cross-examination that 

P.W.327 deposed in his 161 statement of 66324 Masud. His 

evidence thus does not attract the instant Appellant and such 

evidence cannot be relied upon. The confession of the 

Appellant is exculpatory in nature. He took up arms being 

threatened by the rebellions and he told it before the Magistrate 

in his statement under Section 164 Cr. P.C ‘A ¿̄ †Zv f‡q wbwQ, bv 

wb‡j gvi‡Zv| hv KiwQ Zv ejwQÕ. Confession of the Appellant is 

neither voluntary nor true and it cannot be considered as 

evidence. The Appellant was taken on remand for 13 days and 

it is obvious that his confession was obtained under coercion. 

Admittedly he was aged 20, a new comer to the service and no 

reason stands to participate in the rebellion.  
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Mr. S.M. Shahjahan further submits that trail court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference.           

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the evidence of both P.Ws bears substance. P.W. 278 

referred the Appellant properly with his Regiment No. He saw 

the Appellant with arms and on firing and heard to say-‘`vex 

`vIqv Av`vq bv nIqv ch©š— Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| 

cÖ‡qvR‡b mKj Avwg© Awdmvi‡K nZ¨v Kiv n‡e: He figured himself as a 

leader behind the occurrence that ultimately caused death of 74 

persons including 57 army officers. He was thoroughly cross-

examined on behalf of the Appellant but his testimony could 

not be shaken, tainted and embellished. His evidence appears 

worthy of credit. The evidence of P.W. 327 also bears 

substance. He not only heard of appearance of the Appellant in 

the hospital off and on but he himself also saw him in the 

hospital with arms. His identification of the Appellant has not 

been challenged. The confession of the Appellant is inculpatory 

in nature. He took up arms and ammunitions and retained it 

during the course of occurrence. P.W.356, the confession 

recording Magistrate also certified his confession as voluntary 

‘Avmvgx †m”Qvq Revbe›`x cÖ̀ vb Kwiqv‡QÕ.  
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The learned Deputy  Attorney General further submits 

that trial court on proper assessment of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In above 

context, the Cr. Appeal filed on behalf of the Appellant is liable 

to be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Masud Ahmed (C.S.A.292) 

stated in his confessional statement- 

“ Abygvb 09.30 Uvi w`‡K `ievi n‡ji w`K †_‡K dvqv‡ii kã ïwb| 

Avwg †`ŠovBqv jvB‡b P‡j hvB| 10/15 wgwb‡Ui g‡a¨ †`wL Avgv‡`i 

e¨vUvwjq‡bi hviv `iev‡i †MwQj Zviv †`ŠovBqv jvB‡b P‡j AvmZv‡Q| 

mevB ejZv‡Q `iev‡i MÛ‡Mvj nBZv‡Q| wKQy¶b ci Mvox w`qv gvB‡K 

we wW Avi-iv ejZv‡Q †h †KvZ g¨vMvwRb †Lvjv Av‡Q| mevB‡K A ¿̄ 

†Mvjvevi“` wb‡Z e‡j Ges hw` KvD‡K Lvwj nv‡Z cvIqv hvq Zvn‡j 

Zv‡K ¸wj Kiv n‡e| Gi g‡a¨ Avgvi e¨vUvwjqv‡bi 80-90 Rb we wW 

Avi †KvZ †_‡K A ¿̄ wbqv Avm‡Q| AvbygvwbK mv‡o `kUvi w`‡K Avwg 

jvBb †_‡K †`wL Wvb cv‡ki M¨v‡i‡R GKwU Mvox Av¸‡b `vD `vD 

R¡jZv‡Q| MvoxUv cÖvq †cvov †kl| Avwg †Kv‡Z hvB| Avgv‡`i 24 

e¨vUvwjq‡bi †Kv‡Z wM‡q †Uwe‡ii Dci †_‡K Avwg GKUv ivB‡dj Ges 

cv‡ki ¸wji ev· n‡Z 40 ivD‡Ûi g‡Zv ¸wj †bB| e¨viv‡K wd‡i G‡m 

Avwg Avgvi wb‡Ri †nj‡gU wb‡q e¨viv‡Ki cv‡ki ÔÔAfqvi‡bÕÕ P‡j 

hvB| wKQy¶b ‡mLv‡b _vwK| Avevi e¨viv‡K iIbv †`B| 

................................8.30 Uvi w`‡K Avwg Avevi †KvqvU©vi Mv‡W© hvB 

Ges †gRi gvgyb m¨vi‡K †`L‡Z cvB| gvgyb m¨vi e‡j Zvi IqvBd U«v÷ 

e¨vs‡K PvKyix K‡i Ges Avgv‡K GKUv bv¤¦vi w`qv m¨v‡ii eD‡K †dvb 

Ki‡Z e‡j| bv¤¦viUv 0172936355| Avwg Avgvi †gvevBj n‡Z †dvb 
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K‡i m¨v‡ii ¿̄x‡K RvbvB m¨vi fvj Av‡Q| m¨vi †gvevB‡j K_v e‡jb 

bvB| Avwg m¨v‡ii ev”Pv ỳBUv‡K cv‡ki iƒg n‡Z m¨v‡ii Kv‡Q G‡b †`B| 

Zvici 9.30-10.00 Uvi w`‡K Avwg Avevi Afqvi‡b¨i w`‡K hvB| 

wKQy¶b ci Avevi e¨viv‡K wd‡i Avwm| Avwg Avgvi †Zvqv‡j MvgQv wbqv 

Avevi Afqvi‡b¨ hvB| iv‡Z GLv‡b _vwK| Avgvi mv‡_ A ¿̄ wQj| A ¿̄ 

Rgv †`B bvB| GLv‡b Avgv‡`i †Kv¤úvbxi we wW Avi mn AviI A‡b‡K 

wQj| 26/02/09 ZvwiL dR‡ii Avhv‡bi mgq Avwg e¨viv‡K wd‡i 

Avwm| †Mvmj Kwi| bvgvR cwo| ‡g‡m wMqv bv¯—v Kwi| 8.30 w`‡K 

Avevi ‡KvqvU©vi Mv‡W© hvB| gvgyb m¨vi‡K †gm †_‡K Lvevi wbqv LvIqvB| 

wKQy¶b ci Avevi Afqvi‡b¨ P‡j hvB| †Rvni bvgv‡hi mgq Avwg 

†Kv‡Z wMqv A ¿̄ ¸wj †i‡L jvB‡b P‡j Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 278 and 327 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 278 deposed-  

‘GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m bxPZjvi 

wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq †`L‡Z cvB 24 

ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm ingvb, bs- 78709 gvmy` 

Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` Avn‡g` 52889 †jt bvt ev`j 

wgqv, 76363 RyjwdKvi Avjx, 67254 mygb wgR©v, 76637 wRqvDj nK, 

76879 Aveyj Kv‡kg, 73139 wd‡ivR Avjx, 46481 nvwej`vi gvneyeyj Avjg, 

60513 dv‡Ki Avjx gxg, 75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 

46091 nvwej`vi wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e 

¸wj Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— Av‡›`vjb 

Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© Awdmvi‡`i nZ¨v 

Kiv n‡e|’ 

P.W. 327 deposed-  
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‘wewWAvi Gi ‰mwbKiv A ¿̄ mn G‡m Avgv‡`i cwibvg fvj n‡e bv g‡g© 

ûgwK †`q| 25/2 mÜ¨vi c‡i Rvb‡Z cvB wmcvnx Beªvwng, wmcvnx igRvb, gywnZ, 

Iqvq ỳj, gvmy`, mv¾v`‡K nmwcUv‡j ev‡i ev‡i Av‡m I Zv‡`i Avwg †`wL Zv‡`i 

nv‡Z A ¿̄ wQj|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.295 Sepoy/75223 Md. Shahin Imran.  

Trial court charged the appellant under Sections 

302/149/34/382/ and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.122 Naik Md. Mokhlesur Rahman 

 P.W.151 Sepoy Md. Abdul Khaleque 

 P.W.152 Sepoy Md. Ziaur Rahman and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –  

Sepoy Md. Salim (C.S.A.603) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.122 Md. Moklesur Rahman deposed that on 

25.02.2009 he was in Darber. When violence took place in 

Darber he came out therefrom. At outside of Darber he found 

BDR Personnel with arms and agitated mood. They were 

moving towards Darber on firing. Among those BDR personnel 

he identified Sepoy 73529 Ziaul Hoque, Sepoy 75223 Shahin 

Emran, Sepoy 76539 Rasel, the appellant Sepoy 76692 Omar 

Faruk. They were making declaration ‘BDR  H ®pe¡ A¢gp¡l b¡L−h 

e¡z a¡−cl ®kM¡−e f¡Ju¡ k¡−h …¢m L−l ®no L−l ®cJu¡ q−hz’ Afterwards he 

came back to Barak and remained there. On 26.02.2009 he left 

Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that Shahin Emran belonged to his unit but he belonged to 

another company. He served under him. He heard firing outside 

Darber at 9.30. He cannot say whether firing occurred inside 

Darber. But he came out from Darber on hearing firing sound. 
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He denied the suggestion that soldiers who pointed arms to DG 

was shot to death. He denied the suggestion that he deposed 

falsely. 

P.W.151 Md. Abdul Khaleque deposed that on 25.02.2009 

he was in Darber. Sepoy 65140 Moyeen entered into Darber 

with arms. Thus there happened violance. DG asked all to take 

seat. He came out from Darber and moved towards Battalion. On 

his way he found BDR personnel 67615 Sepoy Enamul, 73529 

Sepoy Ziaul, 75223 Sepoy Shaheen Imran, 76531 Sepoy Rasel 

Mia and the appellant 76692 Sepoy Omar Faruque to run with 

arms. He took shelter in the Barak. On the following day on 

26.02.2009 at about 5.00 P.M. he left Peekhana through gate 

No.2. 

In cross-examination on behalf of the appellant, he stated 

that he was fallen in under the leadership of Habilder Aminul. 

On his way from Darber he had no opportunity to meet with any 

soldier of 13 Battalion. He was a soldier of ‘B’ company and 

Shaheen was of ‘C’ company. They had separate Parade and 

Pity. Shaheen hailed from Kustia. There were several persons 

named Shaheen. But there each soldier had separate number. He 
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denied the suggestion that he could not identify Shaheen and that 

he deposed falsely against him.  

P.W.152 Md. Ziaur Rahman deposed that on 25.02.2009 

at about 9.30 he heard firing. He came back to Barak. At about 

10.00 A.M. some BDR personnel called them by bad names and 

thereafter they left Barak. He found the appellant Sepoy 75223 

Shaheen Imran and Sepoy 76853 Salim to move with arms with 

other BDR personnel.  

In cross-examination on behalf of the appellant, he stated 

that he and Shaheen served in the same company and they used 

to live together. They were working under Naik Shahjahan on 

the date of occurrence at Golf ground. At the instruction of 

Lance Naik Moshiur Rahman he came back to Barak. He had 

talk with BDR persons who were with mask. He denied the 

suggestion that he deposed falsely. 

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was in police custody for 9 days. The 

witnesses did not specify before him for how long they hid 

himself in toilet and wherefrom they saw the appellant.  
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The confessional statement of co-accused Sepoy Md. 

Salim (C.S.A.603) runs as under- 

“MZ 25/02/09 Bs ZvwiL mKvj 6Uv ch©š—  13 ivB‡djm e¨vUvwjqv‡b 

wWDwU †kl K‡i jvB‡b G‡m ï‡qwQjvg| AvbygvwbK 9.30 Uvi w`‡K 

¸jv¸wji AvIqvR ïb‡Z cvB| eviv›`vq G‡m †`wL wewWAvi m`m¨iv 

†`Šov‡`Šwo Ki‡Q| 10.30 Uvi w`‡K gvB‡K †Nvlbv ïb‡Z cvB †h hviv 

†cvlvK co‡e bv Ges A ¿̄ nv‡Z bv wb‡e Zv‡`i‡K ¸wj K‡i nZ¨v Kiv 

n‡e| Avwg ZLb †cvlvK c‡o wb‡P  wM‡q †Kv‡Z hvB| wKš‘ †mLv‡b †Kvb 

bv _vKvq Avwg wd‡i Avm‡Z _vwK| †diZ Avmvi c‡_ cv‡k¦© dz‡ji 

evMv‡bi MvQ Zjvq GKwU PvBwbR ivB‡dj c‡o _vK‡Z †`wL †mwU nv‡Z 

wb‡q jvB‡b Avwm| jvB‡b G‡m wmcvnx †ejv‡qZ, wmcvnx kvnxb Bgivb, 

wmcvnx i“‡ej, j¨vt bv‡qK mvBdzj GB 4Rb‡K A ¿̄ nv‡Z Nyi‡Z †`wL| 

Avwg A ¿̄wU wb‡q jvB‡b hvB Ges mvivivZ jvB‡bB _vwK| c‡ii w`b 

26/2/09 gvB‡K †Nvlbv w`‡j 10/11 Uvi w`‡K †Kv‡Z wM‡q A ¿̄wU Rgv 

†`B Ges mv‡_ mv‡_B jvB‡b G‡m †cvlvK cvwë‡q cvwj‡q hvB| cvwj‡q 

hvIqvi mgq Avwg wmcvnx GKivgyj †K A ¿̄ nv‡Z Unj w`‡Z †`wL| 

cvwj‡q Avwg Avgvi evox‡Z P‡j hvB| c‡i miKvix †Nvlbv ï‡b 3/3/09 

Bs ZvwiL wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 

None appears on behalf of the appellant.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that testimony of the P.Ws. 122, 151 and 152 bears substantive 

evidence. They all are eye witnesses to the occurrence and 

identified the Appellant properly with his Regiment No. and 

they saw him with arms. P.W. 122 saw the Appellant to move 
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towards Darbar on firing.  He also heard him to say ‘BDR H 

®pe¡ A¢gp¡l b¡L−h e¡z a¡−cl ®kM¡−e f¡Ju¡ k¡−h …¢m L−l ®no L−l ®cJu¡ 

q−hz’ P.W. 151 also saw the Appellant to run around with arms. 

P.W. 152 saw the Appellant with arms and to move around with 

other armed rebellions. The Appellant as well as all the P.Ws. 

122, 151 and 152 hailed from 13 Battalion and as such there is 

no doubt to their identification. The confession of the co-

accused Sepoy Md. Selim (C.S. 603) lends support to the 

prosecution evidence as of carrying arms by the Appellant and 

to move around with other armed rebellions. From the 

testimony P.Ws. 122, 151 and 152 together with the confession 

of the co-accused Sepoy Md. Selim (C.S 603) it appears that the 

Appellant was an active participant to the occurrence. Trial 

court on proper assessment of the evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the result, the Cr. 

Appeal filed on his behalf be dismissed.            

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy Md. Salim (C.S.A.603) stated in his 

confessional statement- 

“†diZ Avmvi c‡_ cv‡k¦© dz‡ji evMv‡bi MvQ Zjvq GKwU PvBwbR 

ivB‡dj c‡o _vK‡Z †`wL †mwU nv‡Z wb‡q jvB‡b Avwm| jvB‡b G‡m 

wmcvnx †ejv‡qZ, wmcvnx kvnxb Bgivb, wmcvnx i“‡ej, j¨vt bv‡qK 
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mvBdzj GB 4Rb‡K A ¿̄ nv‡Z Nyi‡Z †`wL| Avwg A ¿̄wU wb‡q jvB‡b hvB 

Ges mvivivZ jvB‡bB _vwK| ” 

The confession statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

All the P.Ws.122, 151 and 152 referred above saw him 

with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object. 

P.W.122 disclosed  the common intention /object of the 

convict-appellant and other accused behind the occurrence. 

 Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 122, 151 and 152 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †Lv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.122 deposed- 
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“Zviv ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K Av‡m Zv‡`i g‡a¨ 73529 

wmcvnx wRqvDj nK, 75223 wmcvnx kvnxb Ggivb, 76539 wmcvnx 

iv‡mj, 76692 wmcvnx Igi dviæK‡K wPb‡Z cvwi| Zviv e‡j BDR G 

†mbv Awdmvi _vK‡ebv| Zv‡`i †hLv‡b cvIqv hv‡e ¸wj K‡i †kl K‡i 

†`Iqv n‡e|” 

P.W.151 deposed- 

“Avwg †k‡l `ievi nj †_‡K e¨vUvwjq‡bi w`‡K iIqvbv nB| cw_g‡a¨ 

BDR m`m¨‡`i A ¿̄ nv‡Z †`Šov‡`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 

67615 wmcvnx Gbvgyj, 73529 wmcvnx wRqvDj, 75223 wmcvnx kvnxb 

Bgivb, 76531 wmcvnx iv‡mj wgqv 76692 wmcvnx Igi dviæK‡K 

wPb‡Z cvwi|” 

P.W.152 deposed- 

“MZ 25/2/09 Abygvb 9-30 wgt ¸wji kã ïwb| ZLb BDwb‡U P‡j 

Avwm| Abygvb 10 NwUKvq wKQy †jvK MvjvMvwj K‡i P‡j hvq| ZLb 

75223 wmcvnx kvnxb Bgivb, 76853 wmcvnx †mwjg‡K A ¿̄ mn Ab¨ 

A ¿̄ avix‡`i ms‡M †Nviv‡div Ki‡Z †`wL| 27/2/09 Zvwi‡L cywjk 

Avgv‡K nmwcUv‡j wb‡q hvq| 24/8/09 Avwg I/O Gi Kv‡Q Revbe›`x 

†`B| ” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.298 JCO Subeder Major/3167 

Sheikh Jubayer Hossain.  

Trial court charged the appellant under Sections 

302/149/34/201/382 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hasan 

 P.W.22 Major Abdullah Al Mamun 

 P.W.34 Habil. A. Malek 

 P.W.112 Nayeb Subeder Mannan 

P.W.339 Ferdous Ara, Magistrate 

 P.W.490 Naik Abu Bakkar and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused-

 DAD A. Rahim (C.S. A.4) 
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 DAD Habibur Rahman (C.S.A.3) 

 Habilder Billal Hossain (C.S.A.162) 

 Md. Abdur Rahman (C.S.A.401) 

 Sheikh Shahidur Rahman (C.S.A.341) 

 Gofran Mollik (C.S.A.8). 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.20 Major Kamrul Hasan deposed that he attended 

Darbar on 25.02.2009. Darbar started at 9.00 A.M. At 9.26 

A.M. Sepoy Moyeen of 13 Battalion entered into Darbar and 

pointed arms on D.G. All BDR personnel stood up. D.D.G 

disarmed Sepoy Moyeen. There raised a sound ‘Rv‡Mv’ within 

Darbar. All BDR personnel were taking leave of Darbar. D.G 

tried to prevent them. In spite of that BDR personnel were 

taking exit by breaking window glass. D.G. asked all officers to 

control them. .................. He came out from 

Darbar......................................... Later on, he came to his 

residence on 4th floor. On the late night following the day 25th 
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February, 2009 he heard declaration of DAD Tauhid as DG 

through mike. .............................. On 26.02.2009 at about 3.00 

P.M. he heard kicking sound on the door of his residence. The 

rebellions tried to take away his wife and children. They 

brought there Col. Sayeed. Sensing his presence in the 

residence Sepoy Mazahar along with 4/5 rebellions came 

forward pointing arms towards him. He forbade them not to 

fire. They took him out on the point of arms. Sepoy Masud, 

Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They took 

down him by way of assaulting. He saw a pickup in front of his 

residence. Sepoy Mazahar told referring the DAD Touhid- 

“byZb wWwR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv, 

†MBU ch©š— †cŠwQ‡q w`‡Z n‡e|” ........... After a while a 

Pajaro Jeep came thereat. The rebellions picked them up in that 

pick up and dropped them at gate No.4. ............................ There 

he came to see the appellant Subeder Zobayer, Naik Subeder 

Helal, Sepoy Arafat standing in the middle of the rebellions and 

also DAD Touhid, DAD Siraj, DAD Rahim, Lance Naik Gous. 

He came out from gate No.4 and taken in front of City College 

by the vehicle of RAB……………………………..  
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 In cross-cross-examination on behalf of the appellant he 

stated that the appellant served under him as subdear Major. He 

did not know anything of surrendering arms. He happened to 

see the appellant in Peelkhana after the occurrence. He denied 

the suggestion that he had implication with the rebellion and 

thus took shelter in the residence instead of Battalion. He 

denied the suggestion that the BDR personnel had no amrs with 

them and his claim of seeing the BDR personnel with arms is 

false. The appellant was a player. He did not anything more of 

the appellant. He can’t say whether the appellant was a patient. 

Gate NO. 4 was 600/800 yards far off from his residence. He 

denied the suggestion athat he did not see the appellant and 

having enmity with the appellant he deposed falsely against 

him. 

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peelkhana. At 

about 9.00 A.M. he heard of firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 
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asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon 

after he came back to his residence and tried to come again to 

the office through back side of the office. At that time he came 

to see 7/8 BDR personnel to take away the Commandant Lt. 

Col. Lutfor of 24 Battalion in way of assaulting him. 

Afterwards he came to sector office crossing over the wall and 

later on confined in quarter guard. After the occurrence, Lt. Col. 

Mainul requested him to identify the rebellions and as such he 

identified Sepoy Ramjan, DAD Seraj, the appellant Subedar 

Maj Jubayer, Naik Zia, Sepoy Ibrahim, Sepoy Altaf and 

Sepoy Muhit.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O on 03.03.2009. His statement was 

composed in computer. Before that I.O recorded it by his own 

hand. He joined in Dhaka sector in 2007. Earlier he had his 

posting in 15 Battalion. Battalions- 13, 24, 36 and 44 were 

under Dhaka Sector. The aforesaid Battalions including Dkaka 



 

 

5266 

sector operated ‘WvjfvZ Kg©m~PxÕ There were 75/150 

shops. He was the Asstt. co-ordinator of the shops. Sr. 

commander was the co-ordinator. He can’t say how long 

‘WvjfvZ Kg©m~PxÕ continued and when it was closed. He 

applied for leave. It requires approval. He denied the suggestion 

that he deposed before I.O that he submitted oral prayer for 

leave. On 25.02.2009 he was in civil dress. There was a maid 

servant in his residence. His children were aged 3
2

1
 and 9

2

1
 

years. The office of 24 Battalion was 25/30 yards away from 

his residence. At about 9.25/9.30 A.M. he went to Dhaka Sector 

Office. He did not go to 24 Battalion. The distance between 24 

Battalion and Dhaka Sector Office was about 35/40 yards. After 

4/5 minutes he came back to his residence and thereafter he left 

residence again after 45/50 minutes. He left residence second 

time to go out of Peelkhana. At that time his family members 

were not with him. He denied the suggestion that he could not 

identify the appellant. He denied the suggestion that he was 

aware of the revolt and thus obtained leave. He did not know of 

the delegation. He denied the suggestion that he did not take 

leave and that he deposed falsely.  
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P.W.34  Md. Abdul Malek deposed that on 25.02.2009 

was in Darber Hall. Darber started at about 9.20 A.M.. Sepoy 

Moyeen of 13 Battalion entered into Darber Hall with arms and 

proceeded towards DG and pointed arms on DG. One officer 

disarmed Sepoy Moyeen. At that time he heard of fire. At one 

time BDR personnel left Darber Hall. He also came out from 

Darber Hall and reached at main gate of Signal Sector. There he 

found a pick up and also found 200/250 BDR personnel. He 

found them in jolly mood and to take arms. He could identify 

among them Shah Alam of 13 Battalion. He took shelter in a 

toilet. Afterwards he came on veranda of the line and saw a 

soldier with red cloth on his face. Afterwards he appeared in 

front of Mosque. There he found 29826 Sepoy Shah Alam with 

arms and to make firing. At about 11.00 A.M. he found some 

BDR Personnel to take away one officer (Lt. Col. Lutfor 

Rahman) towards 13 Battalion. Among them he could identify 

Gofran Mollik of 22 Battalion. Afterwards he heard of firing 

sound. Thereafter he came at office building. During the whole 

night, he came to hear sound of vehicle in the field of 13 

Battalion. He also came to see 2/3 pick-up vans on veranda and 
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10/12 BDR personnel on discussion. He also came to see the 

appellant Subader Jubayar beside M.T. garage. Three trucks 

were taken there also. One BDR personnel coming down from 

the vehicle and talked with the appellant Subader Jubayar. 

Thereafter the truck was taken to garage. During the whole 

night he came to see unloading of the dead body from the truck. 

…………………………………….. 

In cross-examination of behalf of the appellant, he stated 

that he knew Lt. Col. Shams. He was with his uniform. 13 

Battalion was 8/9 hundred yards away from Darber Hall. He 

denied the suggestion that the training shade was covered by 

cloth. To the west of the tin-shade there were rooms. He denied 

the suggestion that besides tin-shade there was workshop. 

Workshop was at a far distance beside M.T. garage. 13 

Battalion was 30/35 yards away from M.T. garage. In the field 

there were fents in three sides but half of the field was vacant. 

Sometimes there happened disruption of electricity supply. He 

denied the suggestion that he could not identify the appellant 

and that he deposed falsely against him. 
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P.W.112 Md. Abdul Mannan deposed that on 25.02.2009 

he went to Darber. Darber started at 9.00A.M. Sepoy 65140 

Moyeen entered into Darber with arms. BDR personnel cried 

out in a voice ‘S¡N¡’. DG asked all to stay in Darber. BDR 

personnel were taking exit. He came out from Darber. He came 

to see 100/2000 soldiers with arms in front of Dhaka sector. 

Among them he could identify the appellant JCO 3167 

Subeder Maj. Jobayer, JCO 5717 NSub Matin, JCO 6320 

NSub Helal, 37606 Habilder Kibria, 37885 Habilder Fatee Ali 

Munshi, 37384 Habilder Hatem Ali, 69013 Sepoy Litu, 26457 

Habilder Shafiqul, 49300 Naik Dalil Uddin, 79399 Sepoy 

Atikur, 43968 Habilder Shahidul, 38871 Naik Bari Sarker, 

39127 Md. Ekramul Hoque, 52103 Naik Gias Uddin, 78378 

Sepoy Azizur. He found them to move towards Darber. He also 

came to see the appellant Subeder Maj. Sheikh Jubair and 

Subeder Golam Yeamin of his unit to proceed towards EME 

workshop in front of the quarter guard. Afterwards he went to 

his residence.  

In cross-examination on behalf of the appellant he stated 

that a Subeder Major takes care of his unit. The appeelant as a 
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player obtained international award. He was present in the 

Darber. He denied the suggestion that DDG Bari fired taking 

pistol from captain Majaher. He denied the suggestion that he 

misappropriated money. He denied the suggestion that he did 

not see the appellant and that he deposed falsely implicating 

him.  

P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of appellant on 12.06.2009 

in compliance with the Provisions under Section 164 of the 

Code of Criminal Procedure. He identified the confessional 

statement of the appellant as exhibit 499 and his signature 

499/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant  was arrested on 24.03.2009. She did not 

know under whose custody the appellant remained. She denied 

the suggestion that she did not appraise the effect of confession 

to the appellant. She did not record whether the appellant was 

on remand. She denied the suggestion that she did comply the 

provisions of section 164/364 of the Code of Criminal 
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Procedure in recording the confession statement of the 

appellant. 

P.W.490 Abu Bakkar Siddique deposed that on 

25.02.2009 he was on duty in Peelkhana. At 9.40 A.M. some 

BDR personnel entered into cook house. Among them, there 

were Lt. Col. Dr. Anowar, Subeder Anowar and Subeder Farid. 

He dressed Dr. Anowar with the dress of cook and sent him to 

hospital. Afterwards Sepoy 49826 Shah Alam threatened him to 

take arms from Koth and in default threatened to be dealt 

otherwise. He saw many BDR personnel with arms. Until 22.00 

hours he remained in cook house Lt. Col. Dr. Anowar is alive. 

He left Peelkhana on 26.02.2009. I.O. Raunokul Islam shown 

him video-footage on 14.09.2009. From fideo-footage he 

identified 67597 Shahinur, 68362 Zakir, 47723 Sekander, 

66665 Golap Shahin, 43968 Shihidur, 63689 Nazrul, the 

appellant 3167 Subeder Major Zobayer, 69464 Abdullah Al 

Mamun, 65552 Tofazzel. He identified the picture of Sepoy 

Mamun, Naik Sekander Golap Shahin, Nazrul, the appellant 

Sheikh Jubayer, Tofazzel as exhibit CL series. They all were 

known to him. 
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In cross-examination on behalf of the appellant he stated 

that there is no case number and signature of I.O. in the picture 

and also there is no reference of date in support of his signature. 

In the picture of Nazrul and Jubayer two pictures are found side 

by side. In the picture there is also the picture of MP Noor. 

………………He did not happen to meet with the accused on 

the date of occurrence, NO Magistrtate was present at the time 

of identification of the accused. He deposed before I.O. on 

25.08.2009 and 14.09.2009. On 25.09.2009 he did not claim 

that he identified on showing the picture. ………………He 

denied the suggestion that the picture was not of accused and 

that the pictures have been pasted and that he cannot say 

wherefrom the picture have been collected.  

P.W.654 is the investigation officer, a formal witness. 

 In cross-examination on behalf of the appellant, he 

stated that the appellant performed hajj at the instance of the 

authority ‘Avmvgx GKRb nvRx| KZ…c¶ Zv‡K n‡R¦ cvVvq’ He further 

stated that the appellant was taken on remand for 14 days. He 

denied the suggestion that the appellant was a BDR member of 
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‘C’ category and he was admitted in hospital and that know him 

an international player implicated him falsely.  

The confession of the appellant Sheikh Jubayer Hossain 

(C.S.298, runs as under- 

“Avwg 1976 mv‡j wewWAvi G †hvM`vb Kwi| 6/8/06 ZvwiL ivRkvnx 

n‡Z wewWAvi wcjLvbvq 13 e¨vUvwjqv‡b my‡e`vi †gRi wnmv‡e †hvM`vb 

Kwi| wewWAvi mßvn Dcj‡¶ 23/2/09 ZvwiL mÜvi ci †m›Uªvj 

my‡e`vi †gRi byyiæj Bmjv‡gi WvKv wgwUs G mKj my‡e`vi †gRi mn 

wmwbqi †RwmI I Avi we †RwmI I †K› ª̀xq Gb.Gm.G †gvU 7/8 Rb 

Dcw ’̄Z wQjvg| Zv‡`i bvg n‡jv my.‡g. AvbQvi, my. †g. mnx` my. †g 

†Mvdivb  gwjøK, wmwbqi my‡e`vi Rvnv½xi, bv‡qK my‡e`vi Avãyj 

Kv‡`i, my‡e`vi eveyj †nv‡mb| H wgwUs G byiæj Bmjvg Avgv‡`i Dci 

cÖ`Ë  `vwqZ¡ h_vh_fv‡e cvj‡bi wb‡ ©̀k †`b Ges wgwUs Gi †kl ch©v‡q 

e‡jb ‰mwbK‡`i `vex `vIqv wb‡q M¨vÄvg n‡Z cv‡i Ggb GKUv Avfvm 

cvIqv hv‡”Q| Ges Avgv‡`i wbR wbR e¨vUvwjqv‡b wM‡q wWwmwcøb †hb 

fv½v bv nq Zvi Rb¨ cÖ‡qvRbxq wb‡ ©̀k cÖ`v‡bi Rb¨ e‡jb byiæj 

Bmjvg m¨v‡ii D³iæc wb‡ ©̀k †c‡q Avwg 13 e¨vUvwjqv‡b wd‡i ˆbk 

†ivj K‡j cÖ‡Z¨K m`‡m¨i Dci b¨v Í̄ `vwqZ¡ h_vh_ fv‡e cvjb Ki‡Z 

Ges †Kvbiæc M¨vÄvg †hb m„wó bv nq Zvi Rb¨ mZK© _vKvi Rb¨ ewj| 

Gici 10 Uvi evmvq wdwi| ciw`b A_©vr 24/2/09 ZvwiL mKvj cÖavb 

gwš¿i Dcw ’̄wZ‡Z c¨v‡i‡W `k©K wnmv‡e Ask †bB| 24/2/09 ZvwiL 
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Avgvi `vwqZ¡ ¯^vfvweKfv‡e cvjb Kwi Ges mÜ¨vi ci †ivj K‡j †Kvb 

†Mvj‡hvM bv NUvevi Rb¨ mevB‡K cybivq mZK© Kwi Ges iv‡Z evmvq 

wd‡i hvB| ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i 

Ask MÖnb Kwi| †KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv 

w`w”Q‡jb| hLb Acv‡ikb Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb 

`ievi n‡ji `w¶b w`‡Ki `iRv w`‡q A¯¿ nv‡Z wmcvnx gvCb‡K cÖ‡ek 

Ki‡Z ‡`wL| Gici gvCb wWwR g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i 

a‡i ZLb `ievi n‡j dvKv mKj ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q 

I Mvm †f‡½ cvwj‡q †h‡Z _v‡K| AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q 

eviv›`vq Avwm ZLb †gRi Kvgiæj Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb 

Avgv‡K hvi hvi e¨vUvwjqv‡b wM‡q dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ 

w`‡K dvKv ¸wji kã ïb‡Z cvB| †gRi Kvgiæj m¨vi H Ae ’̄v †`‡L 

e¨vUvwjqv‡b bv wd‡i Ab¨ w`‡K hvb| Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL 

wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ wb‡q †KvZ †_‡K wdi‡Q| H mgq 

Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A¯¿ wb‡q †ei n‡Z †`wL| H w`‡b 

†Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  bv‡qK my‡e`vi mvB`| AvwgI 

gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU 

Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki 

gmwR‡` Ae¯’vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 26/2/09 ZvwiL 

mKvj 8.00 Uv ch©šÍ Ae¯’vb Kwi| 8.00 Uvi ci wbR Awd‡m  †diZ 

Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx AvjZvd, wmcvnx 
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bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi Zv‡ni bv‡qK 

my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K †`L‡Z cvB| 

25/2/09 Zvs mÜvq gmwR‡` _vKv Ae ’̄vq DËi w`K n‡Z jvk †evSvB 

3 Uwb UªvK I A¨v¤̂y‡jÝ GgbwU M¨v‡i‡Ri w`‡K Avm‡Z †`wL| 

26/2/09 Zvs 8.00 Awd‡m wd‡i Ae¯’vb Kwi| †ejv 1.00 Uvi w`‡K 

gvB‡Ki AvIqvR ïb‡Z cvB cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯^ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg wc mn 

K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 

my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi 

Mv‡W© A ¿̄ Rgv †`B| ciw`b wWGwW ‡ZŠwn‡`i wb‡ ©̀k g‡Z Avwg mn 

mKj BDwb‡Ui †jvK nvmcvZv‡j nvwRi nB| †mLv‡b †ZŠwn` mv‡ne 

Avgv‡`i nvmcvZv‡jB Ae¯’vb Ki‡Z e‡j| Gici ¯^ivóªgš¿x Avgv‡`i 

D‡Ï‡k¨ e³Zv †`q| Avwg we,wWAvi Gi †fZ‡iB wQjvg| 24/3/09 

ZvwiL Avgv‡K †MÖdZvi Kiv nq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was an 

international awarded player and for his contribution to the 

department he was sent to pilgrimage by the BDR authority and 

it is quite illogical on his part to take participation in the 

rebellion and being envious with his reputation he was 

implicated falsely. The evidence of the prosecution witnesses as 
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referred above bears no substance in proving the charges 

against the appellant. P.W.20 merely claims to see the appellant 

standing with arms along with others at evening on 26.02.2009 

where there was no action of the rebellion and it came to end 

with surrendering of arms. He did not disclose any culpability 

of the appellant to any offence. The evidence of P.W. 22 

appears inadmissible in evidence since he claims to identify the 

appellant in BDR hospital at the instance of Lt. Col. Mainul 

after the occurrence on 28.02.2009. He also did not disclose any 

culpability of the appellant to any offence. The evidence of 

P.W. 34 also appears vague, unspecified and does not bear any 

substance. He simply claims to see the appellant on the night 

following the day 25.02.2009 by the side of the M.T. garage 

and to talk with a person coming down from a pick up. He did 

not disclose any action of the appellant and thus it bears no 

substance. P.W. 112 claims to identify the appellant with arms 

among 100/200 BDR personnel. His identification of the 

appellant, although he referred his regiment No., in the midst of 

so many persons and in prevailing horrific situation inspires no 

confidence. He admitted in his cross-examination that appellant 
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was ‘Avš—©RvwZK cyim‹vi cªvß †L‡jvqvo’. P.W. 490 is merely a formal 

witness. He identified the appellant from video footage, exhibit 

CL. In the photo he is shown beside DAD Tauhid at gate No. 4 

in the situation when DAD Tauhid was taking step to bring the 

rebellions in order. The exhibit did not display any culmination 

of the appellant to any offence. The appellant submitted papers 

in support of his extraordinary career which in no way associate 

him with the charges as alleged. The impugned order of 

conviction and sentence to the appellant apparently appears on 

no evidence and it must be re-called. Admittedly, as admitted 

by I.O in his cross examination on behalf of the appellant, the 

appellant was taken on remand for 14 days and it is apparent 

that his confession is involuntary in nature. He took up arms 

having afraid-‘gy‡Lvkciv ˆmwbK‡`i †`Lv‡bv f‡q H mgq †Kv‡Z wM‡q GKwU 

Gm. Gg. wR I Lvwj g¨vMwRb wb‡q 13 ivB‡dj e¨vUwjqv‡bi Awd‡mi cv‡n 

Ae¯nvb †bB|’ The confession, as it appears, merely a statement 

and such confession finds no corroboration by any witness and 

can’t be considered as evidence.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the prosecution witness excepting P.W. 490 is eye 

witness to the occurrence. Their evidence appears credible, 

reliable and trustworthy. P.W. 20 saw the appellant with arms 

and it is consistent and corroborative with his confessional 

statement as recorded by P.W. 339, Magistrate. P.W. 22 is also 

an eye witness. He saw the appellant in Peelkhana at the time of 
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occurrence and thus he identified him afterwards. His evidence 

can’t be left out of consideration cololuring it as identified 

beyond judicial process. P.W. 34 saw the appellant beside M.T. 

garage in taking the dead bodies to mortuary. His evidence 

bears substance. P.W. 112 saw the appellant with arms and 

identified him properly by referring his Regiment No. The 

evidence of P.W. 490 finds corroboration by exhibit CL and 

confession of the appellant. It stands worthy of credit. The 

confession of the appellant is inculpatory in nature. He admitted 

of taking up arms and being associated with the rebellions and 

kept it in his custody till the last hour of the occurrence. His 

appearance beside M.T. garage and later on, at gate No. 4 as he 

admitted in his confession finds corroboration by P.Ws. 34 and 

490. P.W.339, the confession recording Magistrate duly 

certified the confession as voluntary-‘Avmvgx‡K 5 I 6 G“wg‡Ki 

welq¸wj e¨vL¨v K‡i eywS‡q ch©vß mgq cª̀ v‡bi ci Avmvgx ¯̂vfvweK I mvewjj 

fw½‡Z †`vl ¯̂xKvi Kivq Zv Avgvi wbKU wek¡vm‡hvM¨ cªZxqgvb nq’. The 

confession of the appellant thus appears voluntary and true and 

there is no legal bar to base the impugned order of conviction 

and sentence even solely on such confession of the appellant. 
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Trial Court rightly found him guilty of the offences and 

sentenced him accordingly and it does not call for any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  
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The convict/appellant Sheikh Jubayer Hossain (C.S.298) 

stated in his confessional statement- 

“Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj 

A ¿̄ wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ 

n‡Z A ¿̄ wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 

e¨vUvwjqv‡bi  bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i 

†`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb 

wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki gmwR‡` Ae¯’vb ‡bB| †mLv‡b 

25/2/09 Zvs n‡Z 26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb 

Kwi| 8.00 Uvi ci wbR Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ 

mg‡q A¯¿ nv‡Z wmcvnx AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, 

nvwej`vi mvB`, nvwej`vi Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: 

†njvj wmcvnx gvCb †K †`L‡Z cvB| 25/2/09 Zvs mÜvq gmwR‡` 

_vKv Ae ’̄vq DËi w`K n‡Z jvk †evSvB 3 Uwb UªvK I A¨v¤̂y‡jÝ 

GgbwU M¨v‡i‡Ri w`‡K Avm‡Z †`wL| 26/2/09 Zvs 8.00 Awd‡m 

wd‡i Ae ’̄vb Kwi| †ejv 1.00 Uvi w`‡K gvB‡Ki AvIqvR ïb‡Z cvB 

cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯^ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg wc mn 

K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 

my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi 

Mv‡W© A ¿̄ Rgv †`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.Ws. 20 and 112 referred above saw him with arms and 

all other P.Ws. excepting P.Ws. 22 and 490 saw him in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. P.W. 490 

identified him in footage exhibit – CL(E) which shows him 

with DAD Touhid at gate No. 4.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20, 22, 34, 112 and 

490 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 20 deposed-  

‘we‡Kj 3Uvq Avgvi `iRvq jvw_i kã cvB| we‡ ª̀vnxiv Avgvi ¿̄x I 

ev”Pv‡`i wb‡q hvIqvi †Póv K‡i| c‡i K‡Y©j mvB`‡K Zviv Av‡b| wZwb Avgvi 
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¿̄x‡K evmv †_‡K †ei n‡Z e‡j| Avwg evmvq AvwQ †R‡b wmcvnx gvRnvi mn 4/5 

Rb we‡ ª̀vnx Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| Avwg Zv‡`i ¸wj bv Ki‡Z 

Aby‡iva Kwi| wmcvnx gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| 

gvRnv‡ii mv‡_ wmcvnx gvmy`, wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K 

gvi‡Z gvi‡Z bvwg‡q Av‡b| evmvi mvg‡b GKwU Pick up †`wL| wmcvnx gvRnvi 

e‡jb byZb wWwR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv †MBU ch©š— 

†cŠwQ‡q w`‡Z n‡e| ZLb my‡e`vi †gRi Ryev‡qi, †di‡`Šm, wmcvnx nvi“b mk ¿̄ 

Ae ’̄vq `vwo‡q Av‡Q| Pick Up K‡Y©j mvB‡`i gv emv wQj| wKQy¶Y c‡i GKwU 

cv‡R‡iv Mvox Av‡m| Avgv‡`i †mB Mvox‡Z A ¿̄avixiv DwV‡q †`q I 4bs †M‡U 

bvwg‡q †`q|’ 

P.W. 22 deposed-  

‘28/2 ZvwiL ¯̂kix‡i †ókb m`i `ß‡i wi‡cvU© Kwi| c‡i wcjLvbv †_‡K 

†jt K‡Y©j gvBbyj Avgv‡K we‡ ª̀vnx‡`i mbv³ Ki‡Z Aby‡iva K‡i I wcjLvbv 

Avm‡Z e‡j| c‡i Avwg wewWAvi nmwcUv‡j K‡qKRb we‡ ª̀vnx‡`i mbv³ Kwi| 

Giv n‡jv wWGwW wmivR, my‡e`vi †gRi †Rvev‡qi, bv‡qK wRqv, wmcvnx igRvb, 

wmcvnx Beªvwng, wmcvnx AvjZvd Ges wmcvnx gywnZ|’ 

P.W. 34 deposed-  

‘mviv iv‡Z 13 e¨vUvwjqb gv‡V Mvoxi kã ïwb| 2/3 wU Pick-up 

eviv›`v w`‡q †`wL| 10/12 Rb wewWAvi m`m¨‡K K_vvevZ©v ej‡Z †`wL|  Gg.wc 

†M‡i‡Ri cv‡k my‡e`vi Ryev‡qi‡K †`wL| c‡i 3 Uv UªvK Av‡m| Mvox ‡_‡K †b‡g 
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my‡e`vi Ryev‡q‡ii m‡½ GKRb K_v e‡j| UªvKwU c‡i †M‡i‡R P‡j hvq| mvivivZ 

Mvox †_‡K jvk bvg‡Z †`wL|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi| K‡qKRb `ievi n‡ji w`‡K 

†h‡Z †`wL| Avwg Avgvi BDwb‡Ui my‡e`vi †gRi †kL Ryev‡qi I my‡e`vi †Mvjvg 

Bqvwgb‡K †KvqvU©vi Mv‡W©i mvg‡b w`‡q TME work shop Gi w`‡K †h‡Z 

†`wL|’ 

P.W. 490 deposed-  

‘mvsevw`K KZ…©K wfwWI wPÎ MZ 14-9-09 Zvwi‡L G,Gm,wc iIbKzj 

n‡Ki †`Lv‡bv g‡Z we‡ ª̀v‡ni Qwe †`‡L Avwg hv‡`i mbv³ Kwi Zviv n‡jb 

67597 kvwnbyi, 68362 RvwKi, 47723 †mKv›`vi, 66665 †Mvjvc kvnxb, 

43968 knx ỳi, 63689 bRiæj, 3167 myt‡gRi †Rvev‡qi, 69464 Ave ỳjøvn 
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Avj gvgyb, 65552 †Zvdv¾j û‡mb| 6wU Qwe wmcvnx gvgyb, bv‡qK †mKv›`vi 

†Mvjvc kvnxb, bRiæj, †kL Ryev‡qi †Zvdv¾‡ji Qwe e ‘̄ cÖ̀ k©bx CL wmwiR|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.308 Habildar/46432 Md. Mukter 

Hossain. 

Trial court charged the appellant under Sections 

302/149/34 and having found guilty of the offences under 

Sections 302/34/149 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.379 Konika Biswas, Magistrate  

P.W.554 Major Md. Alom and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Sepoy Atoar Rahman (C.S. A.67) 
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 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.379 Konika Biswas, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

08.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 805 and her 

signature 805/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 23.03.2009 and taken 

to the office of the CID on 04.06.2009. She recorded his 

statement on 08.06.2009. The appellant was taken on remand. 

She denied the suggestion that he did not record the statement 

of the appellant in compliance with the Provisions of 164/364 

of the Code of Criminal Procedure and that she did not appraise 

the effect of the confession to the appellant.  

P.W.554 Major Md. Alom deposed that he had his 

posting in Dhaka CMH. On 03.03.2009 he tested screening of 
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the appellant 46432 Mokter Hossain along with Sepoy/43715 

Md. Kamal Uddin, Sepoy 71342 Altab Hossain, 75807 Abu 

Taher, 72497 A. Gofran, 76807 Rabiul Islam They admitted 

that they sustained injury for the cause of using arms on 25-26th 

Feb, 2009. He identified the report exhibit 1019 series and his 

signature 1019/1 series.  

 In cross-examination on behalf of the appellant, he stated 

that the report does not contain any admission of the accused. 

He denied the suggestion that the accused did not admit of 

carrying arms. The age of injury was 5/6 days and it was simple 

in nature. The report contains his signature but it does not 

contain the signature of the accused. There was no order of the 

Court for screening test. But he did it at the advice of the 

investigation officer.  He submitted the report to the I.O. He 

denied the suggestion that he made the report collusively at the 

instance of the prosecution and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. In 

cross-examination on behalf the appellant he stated that the 

appellant was taken on remand for 5(five) days. He denied the 

suggestion that the appellant was kept in the custody of TFI 
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Cell and RAB and obtained the confession under coercion or 

duress.   

The confession of the appellant Md. Mukter Hossain runs 

as under- 

“1985 mv‡j BDR wmcvnx wnmv‡e fwZ© nBqv cªwk¶Y †k‡l kªxg½j 

†hvM`vb Kwi| 2005 m‡b XvKv wcjLvbvq †hvM`vb Kwi| MZ 25-2-09 

Bs ZvwiL mKv‡j `ievi n‡j `ievi Dcj‡¶¨ hvB|  ILv‡b DG g‡nv`q 

Zvi e³„Zv ïi“ K‡ib| Wvj fv‡Zi K_v, Dbœq‡bi K_v m¤ú‡K© ej-

‡a¢R‡me| GgZve ’̄vq GKUz ciB mKvj 9.30 Uv (Abyt)i w`‡K  evB‡i 

¸wji kã ï‡b †cQb w`‡q †ei n‡q †`wL wKQy wewWAvi †cvkvK cwiwnZ 

gy‡L Kvco evav ‡jvKiv duvKv ¸wj Qy‡o‡Q| Avwg †`Š‡o jvB‡b 

hvB|Gici 4/5 Rb gy‡Lvkavix MvjvMvwj w`‡q ej‡Q hv‡`i nv‡Z A ¿̄ 

†bB Zv‡`i ¸wj Kiv n‡e| Avwg f‡q †`Š‡o †Kv‡Z hvB|ILv‡b A‡b‡KB 

A ¿̄ nv‡Z wb‡”Q †`wL| AvwgI GKUv A ¿̄ nv‡Z wbB Ges A ¿̄ wb‡q gv‡V 

e‡m _vwK | LvIqv `vIqv Kwi wVKgZ| 26/2/09 Zvs I  A ¿̄ wb‡q gv‡V 

_vwK| jvB‡bi mvg‡bi nvwej`vi Kvgvj e‡jb gvbbxq cªavbgš¿x mevB‡K 

A ¿̄ Rgv w`‡Z e‡j‡Qb, Avcbviv A ¿̄ Rgv w`b| ZLb Av‡b‡Ki g‡Zv 

Avwg I A ¿̄ †Kv‡Z †i‡L Avwm| we‡K‡ji w`‡K 3 wK‡jvt  wgUv‡ii g‡a¨ 

KvD‡K bv _vKvi †Nvlbv n‡j f‡q  Civil  dress G BDRGi †`Iqvj 

UcwK‡q evB‡i P‡j hvB|1-3-09 Zvs miKvix ‡Nvlbv n‡j  wcjLvbvq 
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Avwm| Avevnbx gv‡V we‡K‡j wcjLvbvq Zv‡`i K_vgZ Avgvi Avm‡j 

c‡ii w`b mKvj 8 Uvq Avm‡Z e‡j| c‡i 2-3-09 Zvs G‡m  wcjLvbv 

†M‡U e‡m _vwK|  we‡K‡ji w`‡K  Avevi  Avevnbx gv‡V wb‡q hvq| 

mvivivZ †mLv‡b †_‡K c‡ii w`‡b BDR G we‡K‡j Avgv‡`i XzKvq | 

GB Avgvi e³e¨| ” 

The confessional statement of co-accused Sepoy Atoar 

Rahman (C.S. A. 67) runs as under- 

“B¢j 2004 p¡ml c¡¢Mm f¡n Ll 2007 p¡m BDR- H ¢pf¡q£ fc 

®k¡Nc¡e L¢lz ®VÊ¢ew ®no 2007 p¡m 44 l¡Cgm hÉ¡V¢mue, ¢fmM¡e¡u 

®k¡Nc¡e L¢lz ®pM¡e LjÑla ®bL 25/2/09 a¡¢lM e¡j¡k fs e¡Ù¹¡ M¡Cz 

9.15 V¡ fkÑ¿¹ ®g¢VN L¢lz q¡¢hmc¡l L¡nj Bj¡L J Jh¡uc¤mL e¡Ù¹¡l 

SeÉ ®jp f¡W¡uz e¡Ù¹¡ °al£ e¡ qJu¡u Bj¡l ®jp Afr Lla b¡¢Lz ®hm¡ 

9.45 V¡l ¢cL clh¡l qml ¢cL …¢m në f¡Cz X¡C¢ew ®V¢hml e£Q f¡m¡Cz 

®jp Lj¡ä¡l j¡Cu¤h ®jpl clS¡ h¾c Llz I pju ¢pf¡q£ j¢el (44 l¡C-

gm hÉ¡V¡x ¢p¢p LÓ¡LÑ) ¢fRel clS¡ ¢cu ®jp Y¤Lz  44 hÉ¡V¢muel 

SJu¡el¡ ®jpl clS¡u m¡¢b j¡la b¡Lz clS¡ M¤m ®hl qu Hp ®c¢M 

¢pf¡q£ j¢ae (l¡Cgml hÉ¡V¡x) H ®L¡Çf¡e£l q¡¢hmc¡l j¤š²¡l  BlJ  L-

uLSel p¡b AÙ» q¡a BRz ®L±nm B¢j °p¢eL m¡Ce k¡Cz AÙ» e¡ ¢em 

®jl ®gm¡ qh jjÑ ýj¢L öe e£Q ®ej ®L¡a k¡Cz ®L¡a AÙ» e¡ ®fu ®ka 

®c¢M 24 l¡Cgm hÉ¡V¡¢muel °p¢eLcl AÙ» pqz pcl ®L¡a ®bL l¡Cgm 
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®eC Hhw m¡Cel ¢cL ®ka b¡¢Lz ¢fRe ¢pf¡q£ Hln¡c, ¢pf¡q£ ®p¡qm, 

¢pf¡q£ ®j¡n¡lg, ¢pf¡q£ q¡¢jc¤m ®cl l¡Cgm pq ¯p¢eL ®L¡u¡VÑ¡l j¡a¡ 

j¤ýl£l p¡je ®cMa f¡Cz Jcl p¡b p¡l¡¢ce 25/2/09 a¡¢lM på¡ fkÑ¿¹ 

KM¡e ¢Rm¡jz på¡l ¢cL q¡¢hmc¡l Cjc¡c (B Company) Bj¡cl ®XL 

hm 4/5 ew ®NVl c¡¢uaÅ J 44 l¡Cgm hÉ¡V¡¢mue b¡Lhz q¡¢hmc¡l Cjc¡c 

j¡a¡j¤ýl£l f¡nl ¢h¢ôw Hl ¢eLV l¡Ù¹¡u ¢XE¢V ®cu på¡l fl z l¡a 9 

V¡l fl ®XCl£ g¡jÑl L¡Q 16 am¡ ¢h¢ôw Hl ¢eLV k¡C ¢pf¡q£ Jh¡uc¤ll 

®M¡Sz e¡uL e¤l¦ ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ S¡gl, ¢pf¡q£ l¢nc, pnÙ» AhÙÛ¡u 

¢Rmz Jcl p¡b pL¡m fkÑ¿¹ ¢Rmez 26/2/09 a¡¢lM pL¡m hÉ¡l¡L Qm 

B¢pz e¡Ù¹¡ M¡Cz q¡¢hmcl ®jSl L¡j¡m 12 V¡l ¢cL ¢ecÑn ®cu AÙ» Sj¡ 

®ch¡lz 12 V¡l pju pcl ®L¡a AÙ» Sj¡ ®cCz ¢hL¡m 4.30 V¡l ¢cL 

f¡¢mu k¡Cz ®XCl£ g¡jÑl ¢cLl fÐ¡Q£l Vf¢Lu ¢p¢im ®f¡n¡L 26 J 27 

a¡¢lM B¢je h¡S¡ll BaÈ£ul h¡p¡u b¡¢Lz 28/2/09 H jq¡M¡m£ j¡â¡p¡u 

Q¡Q¡a¡ i¡Cul ¢eLV b¡¢Lz 2/3/09 a¡¢lL ®k¡Nc¡e L¢l Hhw 3/3/09 

a¢lM ¢ial k¡Cz Aaxfl f¤¢mn Bj¡L ®NËga¡l Llz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that, in fact, no evidence appears 

against the appellant. P.W.554 deposed of screen testing of the 

appellant. It is reported that the appellant admitted using of 

arms on 25-26th Feb, 2009, but the report does not speak so. It 
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is inadmissible in evidence being done without any order of the 

court but at the instance of the I.O. Moreover, admission before 

him does not bear any substance and it can’t be used in 

evidence in view of section 3 of The Evidence Act. The 

confession of the appellant is neither voluntary nor true. 

Admittedly, as admitted by the confession recording Magistrate 

and the investigation officer, he was taken on remand and that 

being so it apparently appears a product of torture. The 

certificate given by the Magistrate in column 8 ‘®j¡J²¡l ®q¡®peL 

fkÑ¡f¹ pju ®cJu¡ qu ¢Q¿¹¡i¡he¡ Ll¡l SeÉz Hlfl a¡l Sh¡eh¾c£ NËqZ Ll¡ qu 

164 d¡l¡ Criminal Procedure j®a ®lLÑX Ll¡ quz H pju a¡®L p¤Øq, 

ü¡i¡¢hL j®e q®uR’- does not render his confession voluntary. 

From his confessional statement it appears that he took up arms 

under threat and remained in the field. He did not confess of his 

culpability to any offence. His above admission finds no 

corroboration by any witness and can’t be used as substantive 

evidence in view of section 24 of The Evidence Act. The 

confession of co-accused (C.S. Accused-67) is irrelevant and it 

bears no substance at all. 
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 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the confession of the appellant is inculpatory in nature and 

it finds corroboration by the testimony of P.W. 554, who also 

reported as of using arms by the appellant on 25-26th Feb, 2009. 

It is true that the recording Magistrate committed some error in 
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making certificate in column 8 but for mere omission of proper 

language it can’t be considered as involuntary. In absence of 

any evidence in obtaining the confession by coercion and being 

corroborated by the testimony of other witness, it appears as 

voluntary and true and it is the established principle of law that 

conviction can solely be based on confession if it appears 

voluntary and true. He adds that trial Court on proper 

appreciation of the evidence on record rightly found the 

appellant guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/ appellant Md. Mukter Hossain stated in his 

confessional statement- 

“Avwg †`Š‡o jvB‡b hvB|Gici 4/5 Rb gy‡Lvkavix MvjvMvwj w`‡q ej‡Q 

hv‡`i nv‡Z A ¿̄ †bB Zv‡`i ¸wj Kiv n‡e| Avwg f‡q †`Š‡o †Kv‡Z 

hvB|ILv‡b A‡b‡KB A ¿̄ nv‡Z wb‡”Q †`wL| AvwgI GKUv A ¿̄ nv‡Z wbB 

Ges A ¿̄ wb‡q gv‡V e‡m _vwK | LvIqv `vIqv Kwi wVKgZ| 26/2/09 

Zvs I  A ¿̄ wb‡q gv‡V _vwK| jvB‡bi mvg‡bi nvwej`vi Kvgvj e‡jb 

gvbbxq cªavbgš¿x mevB‡K A ¿̄ Rgv w`‡Z e‡j‡Qb, Avcbviv A ¿̄ Rgv 

w`b| ZLb Av‡b‡Ki g‡Zv Avwg I A ¿̄ †Kv‡Z †i‡L Avwm| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Atoar Rahman (C.S. A. 67) stated in 

his confessional statement- 



 

 

5304 

“  44 hÉ¡V¢muel SJu¡el¡ ®jpl clS¡u m¡¢b j¡la b¡Lz clS¡ M¤m ®hl 

qu Hp ®c¢M ¢pf¡q£ j¢ae (l¡Cgml hÉ¡V¡x) H ®L¡Çf¡e£l q¡¢hmc¡l j¤š²¡l  

BlJ  LuLSel p¡b AÙ» q¡a BRz ®L±nm B¢j °p¢eL m¡Ce k¡Cz AÙ» 

e¡ ¢em ®jl ®gm¡ qh jjÑ ýj¢L öe e£Q ®ej ®L¡a k¡Cz ®L¡a AÙ» e¡ ®fu 

®ka ®c¢M 24 l¡Cgm hÉ¡V¡¢muel °p¢eLcl AÙ» pqz pcl ®L¡a ®bL 

l¡Cgm ®eC Hhw m¡Cel ¢cL ®ka b¡¢Lz” 

The confessional statement of co-accused being 

corroborated by P.W. 554 and the confessional statement of the 

appellant it bears evidentiary value in view of section 30 of the 

Evidence Act.  

The confession of the appellant being inclupatory, 

voluntary and true it can solely be based                                for 

his impugned order of conviction and sentence.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.312 Sepoy/74492 Md. Riad @ Riad 

Hossain Chowdhury.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 



 

 

5306 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.65 Habilder Abu Taher 

 P.W.102 Habilder Jamal Uddin 

 P.W.300 Md. Nazim Uddin  

 P.W.333 Md. Moazzem Hossain, Magistrate  

P.W.516 Md. Sabirul Islam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.65 deposed that on 25.02.2009 he was the guard 

commander at gate No.3 in Peelkhana. Gate was closed at 9.30 

A.M. All R.P. went away keeping the gate under lock. Field 

security personnel were also went away. He came to see many 
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personnel to run. About 15/20 BDR members came towards 

gate No.3 with arms by making fire in front of canteen of 13 

Battalion. 10/12 BDR personnel also appeared at gate No.3 

‘j¡C¢Lw Ll−a Ll−a’. Three rebellions came down from the 

vehicle and assaulted him, asked him for arms and in default 

threatened his life. He informed them that arms were taken 

away by the previous party. Thereafter they left him. Among 

them he could identify Naik Subader Helal, Habilder Rahman, 

Naik Zia, Sepoy Ali Forhad, Azad, Lance Naik Gausul, Sepoy 

Akbor, Lance Naik Harun, Habilder Kashem, Bayzed, Naik 

Shahid and the appellant Sepoy Riaz. They ran away from 

Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the appellant (Sepoy 

Riad) he stated that 10/12 BDR personnel appeared at the gate 

by a pick up on miking. Three BDR personnel caught hold him. 

The appellant Riad hailed from 44 Battalion. 13th Riad hailed 

from separate battalion. He and the appellant Riad did not serve 

together. He had been watching the arms since 25th February, 

2009. There is no reference in the deposit slip wherefrom he got 

the arms and to whom he deposited it. No police officer 



 

 

5308 

recorded his statement. Since there was no reference of 

depositing arms he did not file any such report before the court. 

He denied the suggestion that he used five arms on the date of 

occurrence and that his statement was recorded by the 

Magistrate for adducing false evidence. He is unable to identify 

the appellant Riad in the midst of so many persons but if he is 

taken to him or the appellant brought before him surely he 

would identify. He denied the suggestion that he would not 

identify the appellant since he never seen him. He denied the 

suggestion that he did not the name of Riad in his 164 statement 

but named as Riaz and that he deposed falsely.  

P.W. 102 is 46319 Habilder Jamal Uddin of 44 Rifle 

Battalion. He deposed that having heard of firing on 25.02.2009 

every one came out from Darber. He also came out and took 

shelter in the residence of Sepoy Delowar. At about 9.40 A.M. 

he came to see 76622 Sepoy Saiduzzaman, 46387 Habilder 

Sachindra Nath Roy to move towards dairy farm in front of the 

residence by making fire. At about 11.00 A.M. he came to see 

59049 Sepoy Mizanur with arms in a vehicle and to make 

announcement for taking arms by all and to kill the army 
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officers inside Peelkhana. On 04.10.2009 by video footage he 

identified 75768 Sepoy Moynul, DAD Towhid, the appellant 

74492 Sepoy Raid with arms to move all around by vehicle. He 

also came to see 73794 Sepoy Badrul with arms. He identified 

the photos, the material exhibits XX. On 26 and 27 February, 

2009 he remained in that residence.  

In cross-examination on behalf of the appellant Riad 

Hossain, he stated that he did not see anybody either injured or 

dead. He neither took the photos by himself, nor it were taken 

in his presence. He was not shown any negative of the photos. 

He cannot say from which studio the photos were developed. 

He denied the suggestion that the footage were subsequently 

assembled for the purpose of the case. He denied the suggestion 

that all the photos were not taken on 26.02.2009. He denied the 

suggestion that in the picture there was no presence of Riad 

Hossain.  

P.W.300 Md. Nazim Uddin deposed that on 25.02.2009 

he attended office in usual manner. About 9.30 he heard firing 

from the side of Darbar and came to see people running to and 

fro. At that time regimental Clark Naik Motiur Rahman 
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informed him of Darbar and advised him not to go out. So he 

remained in the office. ........................... Later on, he came to 

his residence on 3rd floor in ‘‡KvwKj’ building and remained 

there. From varanda he came to see the appellant 44492 Sepoy 

Riad Chowdhury on a pick up. ........................ 

In cross-examination on behalf of the appellant, he stated 

that at about 11.00 A.M. he appeared at Mango garden. He did 

not see any army officer thereat. He can’t remember the pickup 

number. He denied the suggestion that he did not see the 

appellant on the pickup. His father was a cook of a sector. At 

the time of occurrence he had his posting in 44 Rifle Battalion. 

He denied the suggestion that he could not identify from 

veranda having the pickup ‘ûWhyI“’ and that he had 

participation in the rebellion and that he deposed falsely.  

P.W.333 Md. Moazzem Hossain is the recording 

Magistrate of the confessional statement of the appellant. He 

deposed that he recorded the confessional statement of the 

appellant on 18.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 
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identified the confessional statement of the appellant as exhibit 

397 and his signature 397/1 series.  

In cross-examination on behalf of the appellant that the 

appellant was placed before him at 12’O clock. The appellant 

was arrested on 28.03.2009 and placed before him on 

18.06.2009 from C.I.D. He denied the suggestion he recorded 

the confession statement the appellant and accused Waliullah 

together. 

P.W.516 Md. Sabirul Islam deposed that he identified the 

appellant 74492 Sepoy Riad on 4.10.2009 from video footage. 

He exhibited the photo as exhibit CLXXVII. 

In cross-examination on behalf of the appellant he stated 

that there is no reference of case No. in the photo and also there 

appears no signature of I.O. There is also no date against his 

signature. In the photo, two pictures are of the same person. He 

denied the suggestion that the photo does not show the 

appellant and that it has been prepared for the purpose of the 

case and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 
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The confessional statement of the appellant Sepoy/ 74492 

Md. Riad @ Riad Hossain Chowdhury (C.S.312), runs as 

under- 

“A¡¢j 2005p¡−m q¢hN” ®Sm¡ qC−a ¢h¢XA¡l i¢aÑ qCu¡ h¡Ca¥m C‹¤a 

h¾clh−e ®j±¢mL fÐ¢nrZ ®n−o 44 l¡C−gm hÉ¡V¡¢mu¡e ¢fmM¡e¡u 

−k¡Nc¡e L¢lu¡z AcÉ¡h¢d Ljla A¡¢Rz A¡¢j 2007 p¡−m S¡e¤u¡l£ j¡−p 

44 l¡C−gm hÉ¡V¡¢mu¡−el Afp A¢gp¡l ®jSl n¢gL¥m Cpm¡−jl l¡e¡l 

¢q−p−h ¢e−u¡¢Sa qCz Na 24/02/2009 a¡¢lM 44 l¡C−gm 

hÉ¡V¡¢mu¡−el °p¢eL m¡C−e ¢Rm¡jz c¤f¤l ®hm¡ hsM¡e¡ M¡Cz I¢ce l¡a 

8.30 O¢VL¡l ¢c−L −jSl p¢gL pÉ¡−ll p¡−b V¡–¤ ®jm¡ ®cM−a k¡C Hhw 

l¡a Ae¤j¡e 10.30O¢VL¡l pju ®jm¡  ®n−o pÉ¡l−L h¡p¡u ®f±yR¡Cu¡ c¢−u 

m¡C−e Q¢mu¡ A¡¢pu¡ l¡¢œk¡fe L¢lz A¡j¡−cl ¢e−cÑn ¢Rm ®k, ¢XE¢V 

hÉ¢aa ph¡C−L clh¡l q−m ®k−a q−hz ®p ®j¡a¡−hL Na 25/02/09 

a¡¢lM 7.45 ¢j¢e−V (pL¡m) clh¡l q−m k¡Cz clh¡l q−ml ¢fR−el (5 ew 

−NV pwmNÀ ) h−p A¡¢j ¢X¢S pÉ¡−ll hš²hÉ öe¢Rm¡jz Ae¤j¡e 15/20 

¢j¢eV clh¡l Qm¡l fl j¤−M¡n d¡l£ HL k¤hL AÙ»pq dl h¢mu¡ ¢X ¢S 

pÉ¡−ll ®ØV−Sl ¢eLV ¢Nu¡ cy¡s¡uz aMe clh¡l q−ml p¡j−el ®m¡LSe 

cy¡s¡Cu¡ k¡u Hhw ®~q ýõ¡q L−l ph¡C clh¡l qm ®b−L ®hl qC−a b¡−Lz 

A¡¢jJ aMe ph¡l j−a¡ f¡m¡Cu¡  A¡j¡l hÉ¡l¡−L Q−m A¡¢pz A¡¢j m¡C−e 

¢Nu¡ ¢LR¤rZ fl ®jSl n¢gL pÉ¡l−L −g¡e L¢lz p¡¡l ®g¡e ¢l¢pi L−l 
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e¡Cz a−h ¢LR¤ re fl pÉ¡l Bj¡−L ®g¡e L−l h¢m a¥¢j k¢c f¡l 

jÉ¡X¡j−L h¡¢ql ¢cu¡ clS¡u a¡m¡ m¡N¡Cu¡ A¡−p¡z B¢j pÉ¡−ll h¡p¡l 

¢c−L lJu¡e¡ ¢c−m f¢bj−dÉ fËQä …¢ml në öe−a f¡Cu¡ B¢j m¡C−e 

Q−m B¢pz °p¢eL m¡C−e A¡¢pu¡ ®c¢M j¤−n¡Md¡l£ ¢LR¤ ®m¡L ¢h¢XA¡l 

®f¡o¡L f−s ¢h¢XA¡l pcpÉ−cl M¤¢S−a−R Hhw pLm−L AÙ» ¢e−a 

h¢m−a¢Rz A¡¢j aMe f¡¢m−u ¢f¢V NÊ¡Eä qCu¡ ¢h¢XA¡l gÉ¡¢j¢m 

®L¡u¡V¡Ñ−ll ¢c−L Q−m k¡Cz ¢h¢XA¡l ®L¡u¡VÑ¡−ll p¡‰ ¢h¢äw Hl 4bÑ am¡u 

44 l¡C−gm hÉ¡V¡¢mu¡−el q¡¢hmc¡l L¡j¡−ml h¡p¡u E¢W Hhw ®jSl 

n¢gL pÉ¡l Hhw a¡l f¢lh¡−ll p¡−b ®k¡N¡−k¡N l¡¢Mz pjpÉ¡ q−m A¡j¡−L 

S¡e¡C−a h¢mz A¡¢j p¡l¡¢ce J p¡l¡l¡œ q¡¢hmc¡l L¡j¡−ml h¡p¡u ¢Rm¡jz 

Na 26/02/09 a¡¢lM Ae¤j¡e pL¡m 6.00V¡l ¢c−L ®jSl n¢gL pÉ¡−ll 

jÉ¡X¡j A¡j¡−L −g¡e ¢c−u h−m ®k, k¢c f¡−le a¡q−m A¡j¡−cl−L 

¢fmM¡e¡ ®b−L h¡¢ql L¢lu¡ ®cez aMe A¡¢j h¢m, jÉ¡X¡j ®l¢X qez A¡¢j 

°p¢eL m¡Ce qC−a ¢pf¡q£ L¡jl¦m−L ¢eu¡ jÉ¡X¡−jl h¡p¡u k¡C Hhw 

jÉ¡X¡j J a¡l p¿¹¡e−cl ¢eu¡ h¡¢ql qJu¡l E−cÉ¡N ¢e−m ¢LR¤ j¤−M¡nd¡l£ 

®m¡L a¡−cl h¡¢ql q−a hy¡d¡ ¢c¢µRmz A¡¢j h−m jÉ¡X¡j A¡j¡l ®h¡e qu, 

®p HLSe ¢p¢im X¡š²¡−ll Ù»£ A¡¢j HC Lb¡ h¢−m jÉ¡X¡j−L ®hl L−l 

¢c−u A¡h¡l m¡C−e A¡p¡l pju ®N−V AhÙÛ¡ela HL¢V ¢fLA¡−f b¡L¡ 

AÙ»d¡l£ ¢h¢XA¡l pcpÉ−cl X¡−L A¡jl¡ ¢fLA¡−f E¢W Hhw A¡j¡−L J 

¢pf¡q£ L¡jl¦m−L a¡l¡ c¤¢V l¡C−gm  ®cuz ¢fLA¡−f ¢LR¤re O¤−s 
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®hs¡−e¡l fl A¡¢j fËpË¡−hl ®hN f¡Ju¡l Lb¡ h−m ¢fLA¡f ®b−L −e−j 

m¡C−e Q−m k¡Cz ®pM¡e ®b−L c¤f¤l Ae¤j¡e 2.00 O¢VL¡l ¢c−L 

Lp¡CM¡e¡l f¡−nl Ju¡m VfL¡Cu¡ ¢fmM¡e¡l h¡C−l Q−m k¡Cz plL¡l£ 

®O¡oe¡ j−a ¢hNa 01/03/2009 a¡¢lM ¢fmM¡e¡l 4ew ®N−V q¡¢Sl qC 

Hhw 03/03/2009 a¡¢lM ¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz a¡lfl 

28/03/2009 a¡¢lM ¢fmM¡e¡ ®b−L ®NËga¡l qCz HC A¡j¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

prosecution witnesses as referred above appears so unreliable, 

untrustworthy, unworthy of credit that it can’t be based on for 

the conviction and sentence to the appellant. P.W 65 claims to 

identify the appellant among 10/12 persons who appeared at 

gate No.3 and asked him for arms. His above statement appears 

inconsistent with the facts and circumstances of the case. He 

admitted in his cross-examination that he was watching the 

arms afterwards since 25th Feb, 2009. From his evidence it 

appears that all RP and field security went away keeping the 

gate under lock. In such situation asking of arms and his 

watching of those arms appears inconsistent and unreliable. 

Moreover, he admitted in his cross-examination on behalf of 
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the appellant that the appellant hailed from 44 Battalion and he 

himself of 13 Battalion and further that they did not serve 

together. Besides, the appellant is named Md. Riad @ Riad 

Hossain but he named the accused as Riaz. So, his 

identification of the appellant appears doubtful. The evidence 

P.Ws.102 and 300 finds no substance. P.W.102 identified the 

appellant after the occurrence on 14.10.2009 from video 

footage exhibit- XX. He admitted in his cross-examination that 

he neither took the photo nor was present when it was taken. 

P.W.300 merely claims to see the appellant on a pickup from 

varanda of 3rd floor, ‘‡KvwKj’ building. Trial court did not 

consider his evidence. He claims to identify the appellant with 

video footage but, in fact, no picture of the appellant appears 

thereat. The claim of identifying the appellant on a pickup from 

3rd floor also appears impracticable and unreliable. More so, the 

Regiment No.44492 as referred by him is wrong. His 

identification of the appellant thus appears not proper. P.W. 516 

also claims to identify the appellant from video footage on 

04.10.2009. Such identification is beyond judicial process and 

inadmissible in evidence. None of the P.Ws. disclosed any 
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culpability of the appellant to any offence. Admittedly, as it has 

been admitted by the I.O, the appellant was taken on remand for 

10 days and there stands doubt to its voluntariness as being a 

product of torture. Moreover it is exculpatory in nature. It does 

not disclose his admission to any offence. It lacks evidentiary 

value. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 65 is an eye witness to the occurrence and he duly 

identified the appellant. He duly identified the appellant in his 

cross-examination as of 44 Battalion. He explained in his cross-

examination on behalf of Naik Zia -‘MvW©iv cvwj‡q hvq A¯Î †i‡L’ 

and as such the facts of asking of arms by the rebellions and 

watching of the same by the appellant in no way appears 

inconsistent with the circumstances of the case. The evidence of 

P.W.65 bears substance and credibility. It is true that the 

evidence of P.W.102 bears no substance since the photo does 

not show the appearance of the appellant. Trial court also did 

not consider his evidence. P.W. 300 identified the appellant 

with his Regiment No. but due to slip of pen his regiment No. 

was wrongly recorded. P.W. 516 identified the appellant from 

video-footage. Exhibit CLXXVII discloses his appearance in 

pick-up with the figure of a rebellion and it finds corroboration 

by his confessional statement. Trial Court on due appreciation 

of evidence on record rightly found him guilty of the offences 
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and sentenced him accordingly and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/ appellant Sepoy/ 74492 Md. Riad @ Riad 

Hossain Chowdhury (C.S.312) stated in his confessional 

statement- 
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“Na 26/02/09 a¡¢lM Ae¤j¡e pL¡m 6.00V¡l ¢c−L ®jSl n¢gL pÉ¡−ll 

jÉ¡X¡j A¡j¡−L −g¡e ¢c−u h−m ®k, k¢c f¡−le a¡q−m A¡j¡−cl−L 

¢fmM¡e¡ ®b−L h¡¢ql L¢lu¡ ®cez aMe A¡¢j h¢m, jÉ¡X¡j ®l¢X qez A¡¢j 

°p¢eL m¡Ce qC−a ¢pf¡q£ L¡jl¦m−L ¢eu¡ jÉ¡X¡−jl h¡p¡u k¡C Hhw 

jÉ¡X¡j J a¡l p¿¹¡e−cl ¢eu¡ h¡¢ql qJu¡l E−cÉ¡N ¢e−m ¢LR¤ j¤−M¡nd¡l£ 

®m¡L a¡−cl h¡¢ql q−a hy¡d¡ ¢c¢µRmz A¡¢j h−m jÉ¡X¡j A¡j¡l ®h¡e qu, 

®p HLSe ¢p¢im X¡š²¡−ll Ù»£ A¡¢j HC Lb¡ h¢−m jÉ¡X¡j−L ®hl L−l 

¢c−u A¡h¡l m¡C−e A¡p¡l pju ®N−V AhÙÛ¡ela HL¢V ¢fLA¡−f b¡L¡ 

AÙ»d¡l£ ¢h¢XA¡l pcpÉ−cl X¡−L A¡jl¡ ¢fLA¡−f E¢W Hhw A¡j¡−L J 

¢pf¡q£ L¡jl¦m−L a¡l¡ c¤¢V l¡C−gm  ®cuz ¢” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. 65 and 102 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. P.W. 300 also 

saw him in unlawful assembly and P.Ws. 102 and 516 

identified him with footage exhibit- XX and CLXXVII 

respectively. In the   footage CLXXVII he is found as a 
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rebellion on a pick-up with arms along with other rebellions 

moving around in Peelkhana.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 65, 102, 300 and 

516 provides direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 65 deposed-  

‘Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i A ¿̄Pvq 

b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| ZLb Zviv 

P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, wmcvnx Avjx 

dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK nvi“b 

nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx`, wmcvnx wiqvR‡K wPb‡Z cvwi|’ 

P.W. 102 deposed-  

‘Abygvb †ejv 11 Uvq 59049 wmcvnx wgRvbyi mk ¿̄ Ae ’̄vq f¨vb Mvox‡Z 

gvB‡K ewj‡Z‡Q mKj‡K A ¿̄ wb‡Z| wfZ‡i †mbvewnbxi me Awdmvi‡`i †kl 

K‡iwQ| 4/10/09 Zvwi‡L wfwWI †`Lv‡j Avwg 3 Rb ˆmwb‡Ki Qwe mbv³ Kwi 
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Zviv n‡jv 75768 wmcvnx gvBbyj DAD †ZŠnx‡`i ms‡M †Nviv‡div K‡i 

74492 wmcvnx †iqv` A ¿̄mn Mvox‡Z †Nviv‡div Ki‡Q|’ 

P.W. 300 deposed-  

‘Zvici Avwg Avgvi evmv †KvwKj wewìs‡qi Z…Zxq Zjvq P‡j hvB I 

†mLv‡bB Ae ’̄vb Kwi| evmvq Ae ’̄vb Kv‡j PZzw ©̀‡K †Mvjv¸wji kã ïb‡Z cvB| 

eviv›`vq n‡Z Avwg wcK Av‡c 44492 wmcvnx wiqv` †nv‡mb †PŠayix‡K †`L‡Z 

cvB|’ 

P.W. 516 deposed-  

‘4-10-09 Zvwi‡L wfwWI †`‡L 74492 wmcvnx wiqv` û‡mb †K mbv³ 

Kwi I Qwe Zzjv nq c‡i Qwe‡Z ¯̂v¶i Kwi| Qwe e ‘̄ cÖ̀ t CLXXVII’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 



 

 

5326 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.316 Sepoy/62538 Md. Zafur Ali. 

Trial court charged the appellant under Sections 

302/34/382/411/ and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.18 Brojo Gopal 

 P.W.579 Md. Shahjahan 

 P.W.367 S.K.M. Tofayel Hasan, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.18 Sree Brojo Gopal deposed that on 25.02.2009 at 

6.00 A.M. he appeared at golf ground. At about 9.30 he heard 

of firing. At incessant firing all sepoys stopped working and left 

the ground. He also took shelter in central guard room and 

remained there for 3/ 4 hours. After a while, peeping through 

window he came to see the appellant Sepoy Zafur Ali, Sepoy 

Abdur Rahman, Sepoy Jahangir and many others to move 

towards officers quarter with arms and agitated mood. They all 

were of 24 battalion. They damaged and torched the vehicles.  
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 In cross-examination on behalf the appellant, he stated 

that at present he is habilder. He deposed before I.O. of the 

demands of BDR personnel-‘100 fvM †ikb, wgk‡b hvIqvi myweav I 

Wvj fvZ Kg©myPx’. He had no opportunity to go on mission. He 

denied the suggestion that he had demand for going on mission. 

He was awarded 100% ration. He worked in ‘Wvj fvZ Kg©myPx’’. 

But did not get his share of profit. He received Tk. 12,000/- as 

TA/DA. Lt. Col. Zahirul Islam was the commanding officer of 

‘Wvj fvZ Kg©myPx’. He denied the suggestion that he had grievance 

against him and thus for implementing the demands he 

participated in the rebellion. He heard firing first from the side 

of Darbar. To the south of golf club there is center mosque. He 

hid himself from 1.00 - 2.00 P.M. RSB ground can’t be viewed 

from guardroom. RSB ground stands 200/250 yards away from 

guardroom. 50/60 yards north there stands golf-ground. Golf-

ground can’t be viewed from guardroom. He did not see what 

happened in above grounds. The appellant Zafur Ali was 

carrying arms but he did not depose what arms he had. He also 

can’t depose when and whose vehicle who torched. He denied 

the suggestion that he did not see the appellant with arms and 
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that he himself leaded the rebellion. He came to see helicopter 

on the date of occurrence. He denied the suggestion that there 

happened firing from helicopter and caused the death to the 

army officers. He served with the appellant in the same 

battalion. He denied the suggestion that he deposed falsely 

against the appellant for his own exemption.  

P.W.367 S.K.M Tofayel Hasan, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

04.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 702 and his 

signature 702/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he provided three hours to the appellant for reflection. He 

started recording of the statement of the appellant at P.M. and 

sent him to jail at 5.30 P.M. He denied the suggestion that he 

did not comply the provision of 164 /364 of the Code of 

Criminal Procedure in recording the statement and that the 

appellant did not make any confession and that he deposed 

falsely.  
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P.W.579 Md. Shahjahan deposed that on 28.03.2009 at 

about 10.45 he seized three items including two round bullets. 

He identified the seizure list exhibit 1106/1.  

P.W.654 is the investigation officer, a formal witness. In 

cross-examination on behalf of the appellant, he denied the 

suggestion that no item was recovered from the possession of 

the appellant and the seizure list has been collusively prepared.  

The confession of the appellant Md. Zafur Ali 

(C.S.A.316), runs as under- 

“25/02/09 Cw a¡¢lM Be¤j¡¢eL 9 V¡ ®b−L clh¡l q−m clh¡−l Ef¢ÙÛa 

qCz DG j−q¡cu hš²hÉ ¢c−a öl¦ Ll¡l fl ®kCj¡œ ¢a¢e hm−me, 2008 

p¡−m BDR Hl nª́ Mm¡l j¡e M¡l¡f ¢Rmz ®pCj¡œ HLSe j¤Mh¡d¡ °p¢eL 

¢fRe ¢cL ®b−L H−p DG j−q¡c−ul ¢c−L l¡C−gm a¡L L−lz j−’ DG 

j−q¡cu f¡−nÄÑ DDG j−q¡cu ¢hÐ−Nx ®Se¡−lm Bë¥m h¡l£ Ef¢ÙÛa ¢Rmz 

aMe B¢jh¡p¡l ¢c−L f¡m¡C Hhw ®N¡m¡…¢ml në öe−a f¡Cz c¤f¤l 11 

V¡l ¢c−L 3/4 Se ¯p¢eL H−p Bj¡−L N¡m¡N¡¢m L−l AÙ»N¡l ®b−L AÙ» 

¢e−a h−mz B¢j AZtci  †Kv‡Z †h‡q  AÙ» ¢eCz …¢m ¢eC 2 l¡Eäz 

¢hL¡−ml ¢c−L B¢j Bj¡l f¢lh¡l−L °XCl£ g¡−jÑl fÐ¡Q£l Vf¢L−u f¡l 

L−l ¢cCz HC Bj¡l hš²hÉz Bj¡l h¡p¡ ®b−L mÉ¡fVf EÜ¡l q−u−Rz” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of prosecution 

witnesses against the appellant, in fact, bears no substance. 

P.W. 18 claims that for his safety he took shelter in guard room 

and therefrom through window he saw the appellant with arms 

along with others. His identification of the appellant in above 

manner seems doubtful, unreliable and unworthy of credit. 

From his evidence it further appears that the appellant and 

others damaged and torched the vehicles and looted away goods 

from officers’ quarter but no corroborative evidence appears in 

support of his above testimony. More so, he admitted in his 

cross-examination that he did not depose what kind of arms the 

appellant was carrying, what vehicle he torched and what goods 

he looted away. P.W. 579 is a seizing officer. He claims to seize 

some materials from the residence of the appellant, but no 

seized material was produced before the court and no seizure 

witness appears to support it. The confession of the appellant is 

neither voluntary nor true. He was taken on remand, as it has 

been reported by the confession recording Magistrate in 

confessional statement exhibits-702, it appears apparently 
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involuntary. P.W. 579 is a formal witness. His evidence bears 

no substance. The solitary and uncorroborated testimony of 

P.W. 18 can’t be based on for establishing the charges against 

the appellant. Trial court having failed to assess and weight the 

evidence on record erroneously found him guilty of the 

offences and sentenced him arbitrarily and it re-calls due 

interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 18 is the eye witness and he identified the appellant 

by his Battalion No. He saw the appellant with arms which 

finds corroboration by the confession of the appellant –‘ B¢j 

AZtci  †Kv‡Z †h‡q  AÙ» ¢eCz …¢m ¢eC 2 l¡Eä’. It also finds 

corroboration by the seizure list with the recovery of two 

bullets from the residence of the appellant. P.W.579 the seizing 

officer deposed in support of the aforesaid recovery. Both the 

P.Ws. were thoroughly cross-examined on behalf of the 

appellant but their evidence remains unshaken, unembellished, 

and trustworthy having no dent in it. Mere taking of the 

appellant in police custody does not render the confession ipso-

facto involuntary. Magistrate duly certified the confession as 

voluntary- ‘Avmvwg †¯̂”Qvq ¯̂Áv‡b ¯̂Zt¯dzZ©fv‡e Revbe›`x cª̀ vb Kwiqv‡Q 

Ges Avmvwg †Kvb cªKvi fq ev cª‡jvf‡bi †cªw¶‡Z Revbe›`x cª̀ vb K‡i bvB I 

mZ¨ Revbe›`x cª̀ vb Kwiqv‡Q ewjqv g‡b nq|’. Trial court on proper 

appreciation of the evidence on record rightly found him guilty 
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of the offences as charged for and sentenced him accordingly 

and no reason stands to warrants its interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Zafur Ali (C.S.A.316) stated 

in his confessional statement- 
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“c¤f¤l 11 V¡l ¢c−L 3/4 Se ¯p¢eL H−p Bj¡−L N¡m¡N¡¢m L−l AÙ»N¡l 

®b−L AÙ» ¢e−a h−mz B¢j AZtci  †Kv‡Z †h‡q  AÙ» ¢eCz …¢m ¢eC 2 

l¡Eäz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 18 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 579 deposed in support of 

the recovery of two bullets from his residence.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 18 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 18 deposed-  
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‘AvwgI cÖvY evuPv‡bvi Rb¨ †K› ª̀xq MvW©i“‡gi wfZ‡i Ae ’̄vb Kwi 3/4 

N›Uv| wKQy mgq ci MvW©i“‡gi Rvbvjv w`‡q evB‡i ZvwK‡q †`L‡Z cvwi 24 

e¨vUvwjq‡bi wmcvnx Rdzi Avjx, wmcvnx Avt ingvb, wmcvnx Rvnv½xi mn A‡b‡K 

mk ¿̄ Ae ’̄vq D‡ËwRZfv‡e Awdmvi †KvqvU©v‡ii w`‡K hvq| †mLv‡b Zvi Mvox 

fvsPzi I Mvox‡Z Av¸b jvMvq| wKQy¶Y ci Zviv Awdmvi †KvqvU©vi nB‡Z 

gvjvgvj wb‡q H iv¯—v w`‡q wd‡i hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 

sentence Under Section 382 of the Penal Code is set aside and 
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Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.322 Sepoy/79317 Md. Mehedi Hasan.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.77 Major Roksana Khanam 

 P.W.78 Subeder Azim Uddin Sheikh 

 P.W.115 Habilder A. Jalil 

 P.W.133 Sepoy Abdul Wadud 

 P.W.134 Abdul Hannan 
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 P.W.325 Tania Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W. 77 Maj. Raksana Khanam deposed that she joined 

in BDR hospital as pathologist on 03.09.2007. On 25.02.2009 

she attended Darbar. At 9.30 Sepoy Moyeen entered in to 

Darbar with arms. Sepoy Kajal followed him. Officers 

disarmed Moyeen. BDR persons stood up and took step to run 

way.  .............................................................................. 

However she came out form Peelkhana at 5 p.m. and took 

shelter in the residence of a relative of Maj. Farjana. From 

printing and electronic Media she came to know that the BDR 

personnel killed 57 army officers. The atrocities occured under 

the leadership of DAD Tauhid, DAD Nasir, DAD Rahim and 

DAD Jalil and a 14 members delegation under the leadership of 
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Tauhid met with Prime Minister but they concealed the 

occurrence. They all had inplication in killing. She identified 

Sepoy Obaidul along with DAD Nasir,  Sepoy Salim Reza, 

Sepoy Kazzal Ali, Sepoy Moyeen Uddin, Sepoy Shahbuddin, 

Sepoy Siddiq, Sepoy Sumon Miah, Sepoy Sazzad, Sepoy 

Saidul, Sepoy Ibrahim, Lance Naik Ekram, Sepoy Habibur, 

Sepoy Jashim Mollic, Sepoy Motin, Sepoy Muhit, the 

appellant Sepoy Mehidi Hasan, Habilder Moniruzzaman and 

Sepoy Rafiqul Islam, whom she saw in Darbar Hall with the 

photos kept in BDR Head Quarter.  

In cross-examination on behalf of the appellant, she 

admitted that the photo by which she identified the appellant is 

not available in the court and no such photo was seized. She 

further admitted that she did not identify the appellant in any 

other way excepting photo. She denied the suggestion that no 

photo was shown to her and she did not identify any accused 

with photo. She did not know the accused, earlier.  

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 
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arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 battalion. They 

took up arms by breaking koth and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, Masum Ali, Nurul Islam, the appellant Mehedi 

Hasan, Jahangir Alom, Debadish, Sohel Mahmud, Lance Naik 

Raquib Uddin Khan, Sepoy Bazlul, Lance Naik Gausul Azam, 

Sepoy Ali Akbor, Mahfuj and Nurul Islam. He also came to see 

from line to set fire to the vehicles and residences of army 

officers.  

 In cross-examination on behalf of the appellant, he stated 

that he came to line at 10.10 A.M. His line was on 3rd floor. He 

did not go to koth or magazine. He denied the suggestion that 

he also moved with the rebellions. The BDR personnel were 

with uniform and helmet. He denied the suggestion that he 

could not identify the accused from the line and that he deposed 

falsely.  
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P.W.115 Habilder Md. Abdul Jalil deposed that on 

25.02.2009 he was on duty at Babor ground. At about 9.30 A.M. 

he heard firing from the side of Darber. He came back to Barak 

of 13 Battalion. He informed the Deputy Commander of firing. 

He came to see BDR personnel to move with arms and among 

them he could identify 63227 Sepoy Masud, 26457 Habilder 

Shafiqul, 50590 LNk Jahir, 79463 Sepoy Sadullah, 78378 Sepoy 

Atikur, 49300 Naik Dalil, 56202, LNk Altaf, 58589 Sepoy Baki 

Billah, 69110 Sepoy Jakirul, 79399 Sepoy Atiqur, all were of 13 

Battalion. He also identified the appellant 79317 Sepoy 

Mehedi Hasan, 76228 Sepoy Mizanur. Many of the armed 

personnel were moving towards Darber on firing. At evening he 

left Peelkhana and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he did not go to the Darber. After hearing 

firing sound he had no talk with anyone and also did not happen 

to meet with anyone. Being afraid he took shelter in the store. He 

cannot say who fired on whom. On 25.02.2009 he had talk over 

mobile and also used his mobile afterwards. From the store he 

had communication with his commander. He denied the 
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suggestion that he went to the residence of his commander. On 

25.02.2009 he remained in the store till 1.00 P.M. He denied the 

suggestion that he could not see anything from the store. He left 

Peelkhana through gate No.1. Nobody detained him. He did not 

report to the police station. He denied the suggestion that he had 

participation in the rebellion. 

P.W.133 Sepoy Md. Abdul Wadud of 14 Rifle Battalion. 

He deposed that at the time of occurrence he was in 14 Battalion. 

On 27.10.2009 he was shown video footage of the occurrence 

that held on 25/26 February, 2009. From video footage he 

identified the appellant 79317 Sepoy Mehedi Hasan. He 

identified the photo as material exhibit XXIX and his signature 

XXIX(A). 

In cross-examination on behalf of the appellant, he stated 

that he did not retain negative of the photo and that he cannot 

say when the photo was taken. The photo does not hold his 

signature or the signature of ASP Rawnakul. He cannot say 

where from the photo was collected. Photo was taken by ATN 

Bangla. He denied the suggestion that the photo was assembled 

afterwards   and that he deposed falsely. 
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P.W.134 JCO NSub (6886) S.K.A. Hannan deposed that 

on 27.10.2009 A.S.P Ranakul showed him video footage of the 

occurrence held on 25/26 February, 2009. From video-footage 

he identified the photo of Sepoy Mehedi Hasan, the material 

exhibit XXIX and his signature XXIX(B).  

In cross-examination on behalf of the appellant, he stated 

that the picture neither hold his signature nor of I.O. The picture 

was taken at gate No.2. He denied the suggestion that the photo 

was not taken on 25/26th February, 2009. 

P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

21.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 337 and his 

signature 337/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was placed before him on 21.06.2009. 

She used five additional pages for recording the statement of 

the appellant. She denied the suggestion that she did not follow 

the provision of 164/ 364 of the Code of Criminal Procedure in 
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recording the statement of the appellant and that she did not 

appraise column 5 to the appellant and certify in column 8 

properly and that she deposed falsely.  

P.W.654 is the investigation officer, a formal witness. He 

admitted in his cross-examination on behalf of the Appellant 

that the appellant was taken on remand for 12 (twelve) days at 

three stages. He denied the suggestion that the confession of the 

Appellant was obtained by coercion. He further admitted in his 

cross-examination that P.Ws. 133 and 134 had their posting at 

Sree Mongal at the time of occurrence.      

The confession of the appellant Md. Mehedi Hasan 

(C.S.A.322), runs as under- 

“A¡¢j 2008 Hl S¡e¤u¡l£ 6 a¡¢l−M QVNË¡j h¡la¥m C‹a H 6j¡p ®h¢pL 

®VÊ¢ew L−l ®pLV−l H−p 4 pç¡−ql p−aSLle  fÐ¢nrZ L−l BN−øl ®no 

¢c−L ¢eS hÉ¡V¡¢mu¡−e k¡Cz A¡j¡l ¢eS hÉ¡V¡¢mu¡e  ¢R−m¡ ®j±mi£h¡S¡−ll 

nÐ£‰m Hz hÉ¡V¡¢mu¡e ew 14z 09/01/09Cw A¡j¡−L  Y¡L¡u VÊ¡–¤ ®n¡ Hl 

E−Ÿ−nÉ f¡W¡−e¡ quz I pju ®b−L ¢fmM¡e¡u A¡¢Rz A¡j¡l ®j¡h¡Cm ew  

01737-505287 z 24/02/09Cw ph¡l p¡−b fÉ¡−lX ®c¢Mz c¤f¤−l ¢eS 

13ew hÉ¡V¡¢mu¡®e H−p hs M¡e¡ M¡Cz ¢hL¡−m ®f−lX NË¡E−ä k¡C, j¡N¢lh 

Hl e¡j¡−Sl A¡−N A¡−NzIM¡−e ®b−L ¢f¢V ®no L−l A¡p−a A¡p−a l¡a 

10.30 ¢j¢eV ®h−S k¡uz ¢hL¡m 5.00V¡l j−dÉC l¡−al M¡e¡ ®no q−u 

k¡uz A¡¢jJ ®M−u ¢Rm¡jz l¡a 10.30 Hl fl ®f¡o¡L hcm L−l O¤¢j−u 

k¡Cz 25/02/09Cw pL¡m Ae¤j¡e 6.45 Hl ¢c−L O¤j ®b−L E¢WzA¡¢j 
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q¡aj¤M ®d¡m¡C L−l e¡Ù¹¡ M¡Cz e¡Ù¹¡ ®n−o 8.00V¡l g¢mw H ®k¡N ®cCz 

¢Vj ¢mX¡l A¡j¡−cl ¢f¢V−a ¢e−u k¡uz ®pM¡−e ¢N−u A¡¢j f¤l¡ae ®N¢‘ 

q¡a ®j±S¡ fÔ¡¢øL ¢XLp CaÉ¡¢c Sj¡ ®cCz Sj¡ ¢c−a ¢c−a 9.30/9.45 

®h−S k¡uz S¡j¡ ¢c−u H−p 13 hÉ¡V¡¢mu¡−el  ®pm¤−e Q¤m L¡V−a k¡Cz 

A¡w¢nL Q¤m L¡V¡ q−m g¡u¡l Hl në öe−a f¡Cz Ae¤j¡e 10.30/10.45 

Hl ¢c−Lz 2/3 Se ®m¡L (¢h, ¢X, A¡l) H−p h−m ®k clh¡l q−m ®N¡m¡N¤¢m 

q−µRz ®a¡jl¡ ph¡C k¡l k¡l m¡C−e Q−m k¡Jz A¡¢j aMe ph¡l p¡−b 

m¡C−e Q−m k¡Cz ®hm¡ 11.00/11.30 Hl ¢c−L °p¢eL m¡C−e 

j¤−M¡nd¡l£l¡ hÔ¡ˆ g¡u¡l Ll−a b¡−Lz j¤−M¡nd¡l£−cl j−dÉ 7/8Se ¢R−m¡z 

a¡l¡ ph¡C ¢fLA¡−f ¢R−m¡z ¢h, ¢X, A¡l Hl ¢fLA¡fz a¡−cl j−dÉ 1Se 

A¡j¡−cl−L −f¡o¡L m¡¢N−u ®N−Vl ¢c−L Q−m ®k−a ¢e−cÑn ®cuz A¡¢j aMe 

3ew ®N−V Q−m k¡Cz IM¡−e A¡¢j ¢pf¡q£ l¡−pm (A¡j¡l hÉ¡V¡¢mu¡−el ) ®L 

AÙ»q¡−a ®cM−a f¡Cz Afl 2Se−LJ ®c−M ¢Qe−a f¡¢lz a¡l¡ q−m¡ A¡j¡l 

hÉ¡V¡¢mu¡−elC  ¢pf¡q£ p¡Cc¤m Hhw ¢pf¡q£ p¡m¡E¢Ÿe a¡−cl q¡−a ®L¡e 

AÙ» ¢R−m¡ e¡z  3ew ®N−V A¡¢j ®f±R¡ j¡œ j¤−M¡nd¡l£ 20/25 Se °p¢eL 

L¡E−LC ¢Q¢e e¡Cz a¡−cl HLSe Aj¡¡l N¡−m Qs ®j−l h−m ®k, a¤C M¡¢m 

q¡−a ®Le? a¡lfl A¡j¡−L HLV¡ ®QC−e (Hm, Hj ¢S) N¤¢m hl¡l ¢e−cÑn 

®cuz A¡¢j aMe ¢e−cÑn ja HLV¡ Hm, Hj ¢S−a N¤¢m i−l ®cC Hhw 3V¡ 

l¡C−g−ml Q¡SÑ¡−l N¤¢m i¢l z Ae¤j¡e 20 ¢j¢eV …¢m il¡l L¡S L¢lz 

¢LR¤re fl ¢j¢Xu¡l ®m¡LSe ¢h, ¢X, A¡l 3ew ®NC−V A¡−pz j¤−M¡nd¡l£l¡ 

aMe A¡j¡l j¤−M p¡c¡ lw Hl HLV¡ l¦j¡m ®hy−d ¢c−u ¢j¢Xu¡l ®m¡LS−el 

p¡−b Lb¡ hm−a h−mz B¢j a¡−cl ¢e−cÑn ja Lb¡ h¢mzA¡¢j h−m¢R ®k, 

®pe¡h¡q£e£l A¢gp¡l X¡m i¡−al V¡L¡ BaÈp¡a L−l−Rz ¢eSü A¢gp¡l 

Q¡C CaÉ¡¢c A¡l ¢L h−m¢R p¢WL j−e e¡Cz a¡lfl ®N−Vl N¡XÑ l¦−j H−p 

¢V¢i −c¢Mz ¢V¢i−a ®c¢M ®k  fÐd¡ej¿»£ p¡d¡lZ rj¡ ®O¡oe¡ Ll−Rez c¤f¤−l 

e¡ M¡Ju¡u C−a¡j−dÉ A¡¢j Ap¤ÙÛ ®h¡d L¢lz Ap¤ÙÛ AhÙÛ¡u ®f−V hÉ¡b¡ ¢e−u 

A¡¢j påÉ¡ 7.00V¡ fkÑ¿¹ N¡XÑl¦−j AhÙÛ¡e L¢lz I pju Af¢l¢Qa HL  ¢h, 



 

 

5350 

¢X, A¡l  pcpÉ H−p A¡j¡−L h−m ®k, 4ew ®N−V X¡La¡l A¡−R ®pM¡−e 

Q−m k¡Jz A¡¢j 1V¡ ¢fLA¡−fl ¢fR−e h−p ®pM¡−e Q−m k¡Cz ®pM¡−e ¢N−u  

X¡La¡l e¡ ®f−u f¤L¥l f¡−s HLV¡ ®L¡e¡u H−p h−p b¡¢Lz ¢LR¤re fl 

IM¡−e ¢X H ¢X e¡¢pl A¡−p A¡−l¡ 2Se ®m¡L−L ¢e−uza¡l¡J ¢h, ¢X, A¡l 

Hl pcpÉz a¡l¡ ¢e−Sl¡ A−eL L¡b¡h¡aÑ¡ h−mz ¢X H ¢S e¡¢pl aMe 

A¡j¡l ®j¡h¡Cm ®eu Hhw 2V¡ eð−l Lb¡ h−m k¡ f−l A¡¢j ®j¡h¡C−m ®pi 

L−l l¡¢Mz f−l A¡¢j a¡−cl Aj¡−L q¡pf¡a¡−m ¢e−u ®k−a h¢mz l¡a 

8.30/9.00 V¡l ¢c−L (25/02/09Cw a¡¢l−MC) ¢X H ¢X e¡¢pl a¡l 

pq−k¡N£ Afl 2Se (®cM−m ¢Qe−h¡) pq A¡j¡−L q¡pf¡a¡−ml Lb¡ h−m 

A¡ð¡m¡ ®q¡−V−m ¢e−u k¡uz A¡¢j aMe h¤T−a f¡¢l ®k, a¡l¡ HM¡−e 

Leg¡−l¾p A¡p−Rz A¡¢j aMe HLSe ¢p¢im ®m¡L−L h¢m pÉ¡l A¡j¡−L 

HLV¤ q¡pf¡a¡−m i¢aÑ Ll¡ez ¢a¢e aMe A¡j¡−L 5/6Se ¢p¢im ®f¡o¡−Ll 

®m¡−Ll q¡−a a¥−m ¢c−u h−m ®k, Hl¡ ®a¡j¡−L q¡pf¡a¡−m i¢aÑ Ll¡−hz 

H−cl p¡−b k¡Jz f−l h¤T−a f¡¢l ¢a¢e Aj¡−L RAB  Hl q¡−a a¥−m 

¢c−u−Rez a¡l¡ A¡j¡l ®f¡o¡L ®b−L 10 l¡Eä N¤¢m f¡uz HN¤¢m A¡j¡l 

f−L−V ¢R−m¡ ¢Le¡ A¡j¡l ülZ e¡Cz E−õMÉ 25/02/09Cw pL¡m 8.00 

V¡l A¡−N A¡¢j ¢pf¡q£ S¡j−nc j¢a, q¡p¡e, ¢jS¤, h¡hl pq A¡j¡l 

hÉ¡V¡¢mu¡−el A−eL−LC °p¢eL m¡C−e −c¢Mz  HC A¡j¡l hš²hÉz ” 

Mr. Md. S.M. Sahajahan, the learned Advocate appearing 

on behalf of appellant with Mr. Aminul Islam submits that the 

testimony of P.W.77 does not bear any substance. She 

identified the Appellant after the occurrence with the photo kept 

in the office in BDR Head Quarter claiming to see him in 

Darbar on the date of occurrence. But her above testimony does 

not stand in view of the fact that she did not know the accused 
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earlier as she admitted in her cross-examination ‘Avwg Avmvgx‡`i 

wPbZvg bvÕ| More so, no such photo was seized. She herself 

admitted in her cross-examination - Ô†h me Qwe †`‡L mbv³ K‡iwQ †m 

me Qwe AvR Av`vj‡Z bvB| .................... †Kvb Qwe Rã Kiv nq bvBÕ She 

further admitted that ‘Qwe †`Lv e¨ZxZ Avwg Ab¨ †Kvbfv‡e Avwg mbv³ Kwi 

bvBÕ| The evidence of P.W.78 appears vague and unspecified 

and does not relate to the present Appellant. He claims to see 

the Appellant with other rebellions in plundering Kote of 13 

and 36 Battalions and some of them to move towards Darbar on 

firing. He did not specify whether the Appellant was moving 

towards Darbar on firing. He admitted in his cross-examination 

(on behalf of another accused named Mehedi Hasan C.S.599) 

that he did not go to Kote or magazine. His claim of identifying 

the Appellant in plundering kote thus appears unreliable and 

unworthy of credit. He did not refer the Battalion/Regiment No. 

of the Appellant. There are two accused named Mehedi Hasan 

(as it appears from the testimony of P.W.115).  Thus he was not 

cross-examined on behalf of the Appellant. P.W.115 although 

identified the Appellant with his Regiment No. but his 

testimony appears omnibus. He claims to see the Appellant and 
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other as many as eleven rebellions to move around with arms 

and some of them to move towards Darbar on firing. His 

reference of the Regiment No. of 12 rebellions justifies his 

testimony as tutored. Such evidence does not inspire any 

confidence. P.Ws.133 and 134 identified the Appellant from 

video-footage, but they both admitted in their cross-

examination that photo does not contain the signature either of 

S.I Ranakul or of I.O. In fact, such evidence beyond judicial 

process is inadmissible in law. None of the P.Ws. disclosed any 

culpability of the Appellant to any offence. The confession of 

the Appellant is neither voluntary nor true. It is apparently a 

product of torture taking on renamed for 12 (twelve) days as 

admitted by the confession recording Magistrate. The 

confession is exculpatory in nature and it cannot be considered 

as evidence against the Appellant.   

Mr. S.M. Shahjahan further submits that trial court 

having failed to assess and weigh the evidence erroneously 

found the Appellant guilty of the offences as charged for and 

sentenced him arbitrarily and it calls for due interference.                            
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General at the outset 

further submits that the testimony of P.W.78 does not relate to 

the present Appellant in as much as it has been used against 

C.S. Accused No. 599. He further submits that P.Ws.77 and 

115, both are eye witnesses to the occurrence. P.W.77 attended 
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Darbar and thus she identified the Appellant, later on, with the 

photo preserved in BDR Head Quarter. She had her posting in 

BDR hospital and in usual manner she did not happened to 

meet with accused earlier, but she identified the Appellant since 

she herself saw her in Darbar at the time of occurrence. Her 

evidence bears substance and it should not be brushed away 

merely on admission that she did not know the accused earlier. 

P.W.115 identified the Appellant with his Regiment No. and 

saw him with arms and to move towards Darbar on firing. His 

evidence remains unembellished albeit he was thoroughly 

cross-examined P.Ws.133 and 134 identified the Appellant with 

video-footage, exhibit XXIX which appears consistent with his 

confession. The confession of the appellant as it appears 

inculpatory, voluntary and true. Mere taking on remand does 

not render the confession in voluntary. P.W.325 confessing 

recording Magistrate also certifies to its voluntariness. No 

evidence appears that it was obtained under coercion, duress or 

threat. 

The learned Deputy Attorney General also submits that 

trial court considering the evidence of the P.Ws. consistent, 
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reliable, untainted unimpeachable, trustworthy rightly found the 

Appellant guilty of the offences and sentenced him accordingly 

and no reason stands to call for any interference to the 

impugned order.                      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Mehedi Hasan (C.S.A.322) 

stated in his confessional statement- 
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“®hm¡ 11.00/11.30 Hl ¢c−L °p¢eL m¡C−e j¤−M¡nd¡l£l¡ hÔ¡ˆ g¡u¡l 

Ll−a b¡−Lz j¤−M¡nd¡l£−cl j−dÉ 7/8Se ¢R−m¡z a¡l¡ ph¡C ¢fLA¡−f ¢R−m¡z ¢h, 

¢X, A¡l Hl ¢fLA¡fz a¡−cl j−dÉ 1Se A¡j¡−cl−L −f¡o¡L m¡¢N−u ®N−Vl ¢c−L 

Q−m ®k−a ¢e−cÑn ®cuz A¡¢j aMe 3ew ®N−V Q−m k¡Cz IM¡−e A¡¢j ¢pf¡q£ l¡−pm 

(A¡j¡l hÉ¡V¡¢mu¡−el ) ®L AÙ»q¡−a ®cM−a f¡Cz Afl 2Se−LJ ®c−M ¢Qe−a 

f¡¢lz a¡l¡ q−m¡ A¡j¡l hÉ¡V¡¢mu¡−elC  ¢pf¡q£ p¡Cc¤m Hhw ¢pf¡q£ p¡m¡E¢Ÿe 

a¡−cl q¡−a ®L¡e AÙ» ¢R−m¡ e¡z  3ew ®N−V A¡¢j ®f±R¡ j¡œ j¤−M¡nd¡l£ 20/25 Se 

°p¢eL L¡E−LC ¢Q¢e e¡Cz a¡−cl HLSe Aj¡¡l N¡−m Qs ®j−l h−m ®k, a¤C M¡¢m 

q¡−a ®Le? a¡lfl A¡j¡−L HLV¡ ®QC−e (Hm, Hj ¢S) N¤¢m hl¡l ¢e−cÑn ®cuz 

A¡¢j aMe ¢e−cÑn ja HLV¡ Hm, Hj ¢S−a N¤¢m i−l ®cC Hhw 3V¡ l¡C−g−ml 

Q¡SÑ¡−l N¤¢m i¢l z Ae¤j¡e 20 ¢j¢eV …¢m il¡l L¡S L¢lz ¢LR¤re fl ¢j¢Xu¡l 

®m¡LSe ¢h, ¢X, A¡l 3ew ®NC−V A¡−pz j¤−M¡nd¡l£l¡ aMe A¡j¡l j¤−M p¡c¡ lw 

Hl HLV¡ l¦j¡m ®hy−d ¢c−u ¢j¢Xu¡l ®m¡LS−el p¡−b Lb¡ hm−a h−mz B¢j 

a¡−cl ¢e−cÑn ja Lb¡ h¢mzA¡¢j h−m¢R ®k, ®pe¡h¡q£e£l A¢gp¡l X¡m i¡−al V¡L¡ 

BaÈp¡a L−l−Rz ¢eSü A¢gp¡l Q¡C CaÉ¡¢c A¡l ¢L h−m¢R p¢WL j−e e¡Cz 

....................... I pju Af¢l¢Qa HL  ¢h, ¢X, A¡l  pcpÉ H−p A¡j¡−L h−m 

®k, 4ew ®N−V X¡La¡l A¡−R ®pM¡−e Q−m k¡Jz A¡¢j 1V¡ ¢fLA¡−fl ¢fR−e h−p 

®pM¡−e Q−m k¡Cz ®pM¡−e ¢N−u  X¡La¡l e¡ ®f−u f¤L¥l f¡−s HLV¡ ®L¡e¡u H−p 

h−p b¡¢Lz ¢LR¤re fl IM¡−e ¢X H ¢X e¡¢pl A¡−p A¡−l¡ 2Se ®m¡L−L 

¢e−uza¡l¡J ¢h, ¢X, A¡l Hl pcpÉz a¡l¡ ¢e−Sl¡ A−eL L¡b¡h¡aÑ¡ h−mz ¢X H ¢S 
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e¡¢pl aMe A¡j¡l ®j¡h¡Cm ®eu Hhw 2V¡ eð−l Lb¡ h−m k¡ f−l A¡¢j ®j¡h¡C−m 

®pi L−l l¡¢Mz f−l A¡¢j a¡−cl Aj¡−L q¡pf¡a¡−m ¢e−u ®k−a h¢mz l¡a 

8.30/9.00 V¡l ¢c−L (25/02/09Cw a¡¢l−MC) ¢X H ¢X e¡¢pl a¡l pq−k¡N£ 

Afl 2Se (®cM−m ¢Qe−h¡) pq A¡j¡−L q¡pf¡a¡−ml Lb¡ h−m A¡ð¡m¡ ®q¡−V−m 

¢e−u k¡uz A¡¢j aMe h¤T−a f¡¢l ®k, a¡l¡ HM¡−e Leg¡−l¾p A¡p−Rz A¡¢j aMe 

HLSe ¢p¢im ®m¡L−L h¢m pÉ¡l A¡j¡−L HLV¤ q¡pf¡a¡−m i¢aÑ Ll¡ez ¢a¢e aMe 

A¡j¡−L 5/6Se ¢p¢im ®f¡o¡−Ll ®m¡−Ll q¡−a a¥−m ¢c−u h−m ®k, Hl¡ ®a¡j¡−L 

q¡pf¡a¡−m i¢aÑ Ll¡−hz H−cl p¡−b k¡Jz f−l h¤T−a f¡¢l ¢a¢e Aj¡−L RAB  

Hl q¡−a a¥−m ¢c−u−Rez a¡l¡ A¡j¡l ®f¡o¡L ®b−L 10 l¡Eä N¤¢m f¡uz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 115 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 77 also saw him in 

unlawful assembly and to participate in the occurrence. P.Ws. 

133 and 134 identified him with video footage exhibit- XXIX. 

In the footage he figures him as a rebellion talking with media  

having ‘Bj¡l j¤−M p¡c¡ lw Hl HL¢V l¦j¡m ®h−d ¢c−u’ as  he confessed.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 77, 115, 133, 134 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 

mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 115 deposed-  

‘A‡bK wewWAvi m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i 

g‡a¨ 63227 wmcvnx gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ bv‡qK 

Rwni, 79463 wmcvnx mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 bv‡qK `wjj, 

56202 j¨vÝ bv‡qK AvjZvd, 58589 wmcvnx evKx wej−vn, 69110 wmcvnx 

RvwKi“j, 79399 wmcvnx AvwZKzi mevB 13 e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x 
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nvmvb, 76228 wmcvnx wgRvbyi| A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq|’ 

P.W. 133 deposed-  

‘25/26 Zvwi‡Li NUbvi ASP iIbKzj 27/10/09 Zvwi‡L w ’̄i wPÎ 

cÖ̀ k©b K‡ib| D³ wfwWI wPÎ †`‡L 79317 wmcvnx †g‡n`x nvmvb‡K mbv³ Kwi| 

GB †mB Qwe  e ‘̄ cÖ̀ k©bx-XXIX’ 

P.W. 134 deposed-  

‘25/26 †de/09 nZ¨vgvgjvi I/O ASP iIbKzj wgwWqvi aviYK…Z 

wfwWI cÖ̀ k©b K‡ib 27/10/09 Zvwi‡L| Avwg wPÎ †`‡L wmcvnx 60339 

RvnvsMxi‡K Avwg mbv³ Kwi| GB †mB Qwe  e ‘̄ cÖ̀ k©bx-XXX Avgvi ¯̂v¶i 

XXX A| wmcvnx RvnvsMxi 25/26 Zvwi‡L wcjLvbvq wQj| wmcvnx †g‡n`x 

nvmvb‡K Avwg mbv³ Kwi| GB †mB †g‡n`x nvmv‡bi Qwe e ‘̄  cÖ̀ k©bx n‡q‡Q 

BwZcy‡e©  XXIX.’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.323 Sepoy/65468 Md. Jahangir 

Alam.  

Trial court charged the appellant under Sections 

302/411/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 
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for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Habilder Sree Borjo Gopal 

 P.W.29 Habilder Md. Habibur Rahman 

 P.W.335 Dilra Alo Chandana, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and that of co-accused Sepoy Md. A. Rahman(C.S. 

203). 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.18 Sree Brojo Gopal deposed that on 25.02.2009 at 

6.00 A.M. he appeared at golf ground. At about 9.30 he heard  

firing. With increasing of firing all sepoys stopped working and 

left the ground. He also took shelter in center guard room and 

remained there for 3/4 hours. After a while, peeping through 
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window he came to see Sepoy Jafur Ali, Sepoy Abdur Rahman, 

the appellant Sepoy Jahangir and many others to move 

towards officer quarter with arms and agitated mood. They, all 

were of 24 Battalion. They damaged and torched the vehicles. 

 In cross-examination on behalf the appellant, he stated 

that there were many officer quarters in BDR. He did not 

specify in which quarter the accused entered. Officer’s quarter 

was 15/20 yard away from guard room. He denied the 

suggestion that it was 5/600 yard away. He deposed before I.O. 

what goods they took away. He denied the suggestion that the 

appellant was not present at the place of occurrence and that he 

did not see to set fire to anything and that he deposed falsely. 

He reiterated that he deposed what he had seen.  

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to line. 
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Around the line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Azim Patowary, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, the Appellant Sepoy Jahangir, Lance 

Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance Naik 

Badsha Mia, Sepoy A. Based and others with arms and to make 

firing and abusing with excited mood. He also came to hear to 

make a direction by Sepoy Emran, Subader Maj. Gofran, 

Habilder Fajlul Huq, Habilder Sahabuddin, Habilder Jumrat 

Ali, Habilder Taher, Sepoy Azim to take up arms and to 

participate in the rebellion. At that time he further came to see 

Sepoy Juel and Jashim to make firing with arms. Later on, 

Sepoy Juel and another rebellion set fire on the Private of Jeep 

of Maj. Ishtiaq. The Appellant Jahangir excited the rebellions to 

participate in the rebellion by taking arms. 

In cross-examination on behalf of Appellant, he stated 

that he joined in BDR in 1983. At 9.45/9.50 he came at golf 

ground. He had no talk with any soldier in the line. Line of 24 

Battalion was 400 yard away Golf ground. It took 4/5 minutes 
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to reach at Line No.2 from Darbar. There was miking by 

government pickup. He can’t say whether the pickup was 

seized. The Appellant was miking standing on pickup. He 

deposed before I.O. of miking by the Appellant. He denied the 

suggestion that he did not see the Appellant to miking and that 

he did not hear anything.  

 P.W.335 Dilra Alo Chandana, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

12.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 443 and his 

signature 443/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 04.03.2009 and placed 

before him on 12.05.2009. For shortage of M.L.S. S.  he was 

kept under steno-typist. He denied the suggestion that he did 

not follow the provisions of 164/ 364 of the Code of Criminal 

Procedure and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he did not show guard room of central mosque separately 

in sketch map. The appellant was taken on remand for 10 days. 

He did not send any requisition to RAB Joypurhat. He denied 

the suggestion that he implicated the mother and maternal uncle 

and the appellant in C.S. without proper investigation. P.W.29 

deposed before him that he heard firing at 9.30 A.M. and at the 

instruction of Subeder Ashraf, he came to the line of 24 

battalion and he came to see the accused just appearing at the 

bottom of the stair and also saw the accused beside basket 

ground under banyan tree and ‘‡Mvj Ni’. He denied the 

suggestion that ‘‡Mvj Ni’ was 400 yard far away from bottom of 

the stair.  

The confession of the appellant Sepoy Md. Jahangir 

Alom (C.S.A.323), runs as under- 

“Avwg Rvnv½xi Avjg m¤ú~Y© †¯̂”Qvq GB g‡g© ¯̂xKv‡ivw³ cÖ̀ vb KiwQ †h 

Avwg weMZ 24/3/00 mv‡j Avwg BDR G †hvM`vb Kwi| Avgvi evwo 

bIMuvq| Avwg KzwoMÖvg †Rjvq `xN©w`b PvKzix Kivi ci Avgvi BDwbU mn 

XvKvq BDR m`i `dZi wcjLvbvq 2005 mv‡j e`jx n‡q Avwm| Avwg 
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wcjLvbvq General duty KiZvg| 24/2/09 Zvwi‡L Avwg cÖavbgwš¿i 

c¨v‡i‡W AskMÖnb Kwi| c¨v‡i‡Wi ci ¯̂ivóªgš¿xi cÖxwZ‡fv‡R Ask †bB| 

H w`b mÜ¨vq †dwUM wWDwU Kwi| 25/2/09 ZvwiL mKv‡j AvUUv mv‡o 

AvUUvi w`‡K Avgv‡`i `iev‡i wb‡q emvq| Avwg `iev‡ii wcQ‡b Gbwm 

I †`i †Pqv‡ii mvg‡b wb‡P ewm| mKvj 9.00 Uvq `ievi ïiæ nq| 

Abygvb 20 wgwbU `ievi Pjvi ci GKUv ¸wji AvIqvR ïb‡Z cvB| 

`ievi n‡j mevB AvZw¼Z n‡q c‡i| 2/1 wgwbU c‡i Av‡iv ¸wji 

AvIqvR ïb‡Z cvB| `ievi n‡ji wfZi mevB ùvwo‡q hvq| †h †hw`‡K 

cv‡i Qz‡U| Avwg †`Š‡o 5 bs BDR †MU  w`‡q evB‡i P‡j Avwm| evB‡i 

Avwg cÖvq 1 N›Uv wQjvg|  H mgq gv ¿̄x Ges eÜz evÜe‡`i mv‡_ K_v 

ewj| wfZ‡i †ivjKj n‡Z cv‡i GB K_v †f‡e Avwg Avevi 5 bs †MU 

w`‡q wfZ‡i hvB| †`Š‡o e¨viv‡Ki mvg‡b wM‡q †`wL GKUv Mvwo‡Z K‡i 

gvBwKs Kiv n‡”Q A ¿̄ nv‡Z †bqvi Rb¨| Avwg A ¿̄vMv‡ii w`‡K †`Šo 

†`B| A ¿̄vMv‡i wM‡q mewKQz fvsPzi Ae ’̄vq †`wL Ges A ¿̄vMv‡i †Kvb A ¿̄ 

bvB †`wL| A ¿̄ bv †c‡q Avwg fq †c‡q hvB| A ¿̄vMv‡i wKQz¶b A‡c¶v 

Kwi| Gici Avwg wmcvnx Avãyi ingvb‡K 24 ivB‡dj Gi †g‡mi wcQb 

w`K w`‡q Avm‡Z †`wL| Avgiv ILv‡b wKQz¶b A‡c¶v Kivi ci †g‡m 

†L‡Z hvB| LvIqv †m‡i Avevi †KvqvU©vi Mv‡W© P‡j Avwm| mÜ¨vi w`‡K 
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Avgiv 2 Rb nv‡Z iW wb‡q evei MÖvD‡Ûi H w`K w`‡q ‡K› ª̀xq gmwR‡`i 

cvk w`‡q Dcj wewìs G hvB| wewìs Gi wb‡P mg Í̄ gvjvgvj fvsPzi 

Ae ’̄vq Qov‡bv wQUv‡bv †`wL| evmv evwo¸‡jv fvsPzi n‡q Av‡Q| 

†`vZjvqI GKB Ae ’̄v †`wL| Avwg I Avãyi  ingvb ZLb wZbZjvq 

DwV| GKUv ‡d¬v‡i Xz‡K †`wL ILv‡bI GKB Ae ’̄v| †Kvb gvbylRb wfZ‡i 

bvB| ILv‡b K¨v‡giv, ‡gvevBj, †`‡L Avgv‡`i †jvf nq| Avwg 2Uv 

†gvevBj †bB| Avjgvwii `iRv iW w`‡q ingvb †Lv‡j| Avjgvwii wfZi 

1Uv UvKvi evwÛj cvB| me evwÛj ¸‡jv 500 UvKvi †bvU w`‡q fiv| 

ingvb Avgv‡K 3Uv evwÛj †`q| evwK¸‡jv †m wb‡q †bq| Gici Avgiv 

†`vZjvq GKUv d¬v‡U hvB| ILvb †_‡K ¯̂b©vjsKvi †bB| ‡d¬v‡i I¸‡jv 

Qov‡bv wQUv‡bv wQj| wRwbmcÎ ¸‡jv GKUv MvgQvi g‡a¨ †eu‡a wb‡q 

Avgiv evei MÖvD‡Û P‡j hvB| evei MÖvD‡Û mvivivZ KvUv‡bvi ci mKv‡j 

26/2/09 ZvwiL jvB‡b hvB| jvB‡b LvIqv `vIqv Kivi ci wmwfj †Wªm 

c‡i Avgiv myBcvi K‡jvwbi Iqvj UcwK‡q wmcvnx Avãyi ingv‡bi 

nvRvixev‡Mi evmvq hvB| evox‡Z †dvb K‡i Avgvi gv I gvgv‡K XvKvq 

Avm‡Z ewj| Avgvi †PvivB gvj¸wj GKwU evwj‡k f‡i e¨v‡Mi g‡a¨ 

ivwL|  Avgvi gv I gvgv 27/2/09 ZvwiL XvKvq Avm‡j Zv‡`i Kv‡Q e¨vM 

w`‡q †`B| e¨v‡M wK wQj GUv Avwg gv‡K ewj bvB| 28/2/09 ZvwiL 
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ch©šÍ ingv‡bi evmvq _vwK| 1/3/09 ZvwiL †hvM`v‡bi Rb¨ wcjLvbvi 4 

bs †M‡U Avwm| 3/3/09 Zvwi‡L wcjLvbvq †hvM`vb Kwi| Gici RAB 

Avgv‡K wb‡q hvq| GB Avgvi e³e¨| ” 

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of appellant submits that admittedly P.W. 

18 for the safety of his life took shelter in the guard room and 

remained there for 3/4 hours and as such his identification of 

the Appellant through window appears impracticable and 

unreliable. The testimony of P.W.29 appears vague and 

unspecified. He was also at golf-ground and having heard firing 

moved toward Line and around the Line he claims to see the 

Appellant with arms and on firing. He did not refer the 

Battalion/Regiment No. of the Appellant and referred merely as 

Sepoy Jahangir. There are as many as 6 BDR personnel named 

Jahangir in the case. The identification of the appellant is not 

proper. He did not mention the time when he saw the Appellant. 

The testimony of P.W.29 thus appears vague, unspecified and 

unreliable. None of the witnesses depose of culpability of the 

Appellant to any offences. The confession of the Appellant is 

exculpatory in nature. It is merely a statement. Admittedly he 
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was taken on remand for 10(ten) days and it is obvious that his 

confession was obtained under coercion and such confession 

cannot be treated as evidence. Trial court having failed to assess 

and weigh the evidence on record erroneously found him guilty 

of the offences and sentenced him arbitrarily.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that  the P.Ws.18, 29 and the Appellant, all hailed from 24 Rifle 

Battalion. P.W.18 deposed that he hailed from 24 Battalion and 

he identified the Appellant as belonged to 24 Battalion. There is 

no doubt to his identification of the appellant. P.W. 29 also 

hailed from 24 Rifle Battalion and the appellant as hailed from 

24 Battalion his identification to the appellant also bears no 

doubt. Both the P.Ws. 18 and 29 saw the appellant with arms 

and agitated mood and on firing i.e. in active participation of 

the appellant as member of an unlawful assembly and in 

attaining common object/ common intention of the BDR 

personnel to uproot the army officers from BDR and thus 

caused death of 74 persons including 57 army officers. The 

confession of the appellant also appears inculpatory in nature. 

He admitted of plundering belongings from the residence of the 

army officers during occurrence.  

The learned Deputy Attorney General also submits that 

trial Court in consideration of the prosecution witnesses 

together with the confession of the appellant rightly found him 

guilty of the offences and sentences him accordingly and it does 
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not any warrant interference. In above context, the Cr. Appeal 

filed on behalf of the Appellant is liable to be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

the co-accused. 

The convict/appellant Sepoy Md. Jahangir Alom 

(C.S.A.323) stated in his confessional statement- 
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‘Avwg A ¿̄vMv‡ii w`‡K †`Šo †`B| A ¿̄vMv‡i wM‡q mewKQz fvsPzi Ae ’̄vq 

†`wL Ges A ¿̄vMv‡i †Kvb A ¿̄ bvB †`wL| A ¿̄ bv †c‡q Avwg fq †c‡q 

hvB| A ¿̄vMv‡i wKQz¶b A‡c¶v Kwi| Gici Avwg wmcvnx Avãyi ingvb‡K 

24 ivB‡dj Gi †g‡mi wcQb w`K w`‡q Avm‡Z †`wL| Avgiv ILv‡b 

wKQz¶b A‡c¶v Kivi ci †g‡m †L‡Z hvB| LvIqv †m‡i Avevi †KvqvU©vi 

Mv‡W© P‡j Avwm| mÜ¨vi w`‡K Avgiv 2 Rb nv‡Z iW wb‡q evei MÖvD‡Ûi 

H w`K w`‡q ‡K› ª̀xq gmwR‡`i cvk w`‡q Dcj wewìs G hvB| wewìs Gi 

wb‡P mg Í̄ gvjvgvj fvsPzi Ae ’̄vq Qov‡bv wQUv‡bv †`wL| evmv evwo¸‡jv 

fvsPzi n‡q Av‡Q| †`vZjvqI GKB Ae ’̄v †`wL| Avwg I Avãyi  ingvb 

ZLb wZbZjvq DwV| GKUv ‡d¬v‡i Xz‡K †`wL ILv‡bI GKB Ae ’̄v| †Kvb 

gvbylRb wfZ‡i bvB| ILv‡b K¨v‡giv, ‡gvevBj, †`‡L Avgv‡`i †jvf 

nq| Avwg 2Uv †gvevBj †bB| Avjgvwii `iRv iW w`‡q ingvb †Lv‡j| 

Avjgvwii wfZi 1Uv UvKvi evwÛj cvB| me evwÛj ¸‡jv 500 UvKvi 

†bvU w`‡q fiv| ingvb Avgv‡K 3Uv evwÛj †`q| evwK¸‡jv †m wb‡q †bq| 

Gici Avgiv †`vZjvq GKUv d¬v‡U hvB| ILvb †_‡K ¯̂b©vjsKvi †bB| 

‡d¬v‡i I¸‡jv Qov‡bv wQUv‡bv wQj| wRwbmcÎ ¸‡jv GKUv MvgQvi g‡a¨ 

†eu‡a wb‡q Avgiv evei MÖvD‡Û P‡j hvB|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Abdur Rahman (C.S.A.203) stated in 

his confessional statement- 

“ Avwg  U¨vbvwii cvk w`qv Iqvj UcwK‡q  BDR Gi wfZ‡i XzwK| Avwg 

(AcvV¨) cvk w`‡q †nu‡U ‡nu‡U m`i ivB‡dj jvB‡b hvB| Avwg  LvwK 

c¨v›U, LvwK †MwÄ I  wcwU my-cwi| Avwg 24  ivB‡dj  e¨vUvwjq‡b hvB| 

Avwg gvBwKs ïb‡Z cvB †h, hviv A ¿̄ jI bvB, Zviv wb‡R‡`i wbivcZvi 

Rb¨ ZvovZvwo A ¿̄ jI| nvwej`vi kvnveywÏb gyL w`‡q Gme K_v e‡j| 

gvBwKs nq| Avwg †mLvb †_‡K mivmwi (†KvZ)  ‡KvqvUvi Mv‡W© hvB| 

Avwg †`wL †Kv‡Z `iRv Rvbvjv  me fv½v| †Kvb wKQy bvB| mewKQy ZQbQ 

Ae ’̄vq Av‡Q| Avwg  ZLb †KvqvUvi Mv‡W©i  mvg‡b hvB| Avwg 11.45  

NwUKvq †`wL bv‡hK my‡e`vi knx` †KvqvUvi  Mv‡W©i mvg‡b A ¿̄ Qvov 

‡Pqv‡i emv| .................................Avwg I wmcvnx Rvnv½xi 2wU  iW 

wbB| Avwg I  wmcvnx Rvnv½xi DRjv wewìs G hvB| Avgiv †`wL †`wL 

bxP Zjvq me `iRv Rvbvjv fvsMv| AvwgI Rvnv½xi ‡`vZvjvi c~e© cv‡k 

hvB| Avgvi 2 R‡b Avjgvwi Lywj I GKwU †KŠUv‡Z m¦Y© †`L‡Z cvB | 

Avgiv  2R‡b ¯̂Y© wbB   Avgvi c‡i 3q Zvjvi c~e© cv‡k¡&©  DwV|  Avgiv 

2wU Avjgvwi †`L‡Z cvB| Avgiv GKwU Avjgvix  Ly‡j  UvKvi ev‡Ûj 

†`L‡Z cvB | †mLv‡b  mv‡o Pvi j¶ UvKv  cvB| Avwg 2 evwÛj (3j¶) 
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UvKv wbB| evKx UvKv RvnvsMxi †bq| Avgiv UvKv  I ¯̂Y© Pzwi K‡i evei  

MªvD‡Û P‡j Avwm| NUbvi w`b  dR‡ii AvRv‡bi AvM ch©š— Avgiv 2Rb 

evei MªvD‡Û QvDwb‡Z  _vwK| Avwg †dvb  K‡i Avgvi wcZv‡K Avm‡Z 

ewj| Avwg U¨vbvwii †gv‡o cªPxi UcwK‡q 26/2/09 Bs  ZvwiL mKvj 7 

Uvq Avwg nvRvixevM evmvq hvB| Avwg evmvq wM‡q ewj‡ki Kfvi  Ly‡j 

Zzjvi wfZ‡i  UvKv I ¯̂Y©vjsKvi ¸wj ivwL|  Avwg e¨v‡Mi wfZ‡i D³ 

evwjkwU XywK‡q Zvi Dc‡i GKwU K¤̂j Zvi Dc‡i GKwU  RvqbvgvR 

XzKvB| wmcvnx Rvnv½xi mKvj 10 Uvq UvKv I ¯̂Y© wb‡q  Avgvi evmvq  

Av‡m| Avgvi gv‡ZvB  †m Abi“c GKwU c¨v‡KU K‡i| mKvj 11 Uvq 

Avgvi wcZv Av‡m Ges Zv‡K e¨vMwU w`qv ewj  Avcwb e¨vMwU  wb‡q 

evwo‡Z †cŠ‡Q fvj GKwU RvqMvq  gvwUi b x‡P cyu‡Z ivL‡eb| Avwg 

Avgvi wcZv‡K  †ewo euv‡a GwM‡q w`‡q Avwm|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 18 and 29 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 18 deposed-  

‘AvwgI cÖvY evuPv‡bvi Rb¨ †K› ª̀xq MvW©i“‡gi wfZ‡i Ae ’̄vb Kwi 3/4 

N›Uv| wKQy mgq ci MvW©i“‡gi Rvbvjv w`‡q evB‡i ZvwK‡q †`L‡Z cvwi 24 

e¨vUvwjq‡bi wmcvnx Rdzi Avjx, wmcvnx Avt ingvb, wmcvnx Rvnv½xi mn A‡b‡K 

mk ¿̄ Ae ’̄vq D‡ËwRZfv‡e Awdmvi †KvqvU©v‡ii w`‡K hvq| †mLv‡b Zvi Mvox 

fvsPzi I Mvox‡Z Av¸b jvMvq| wKQy¶Y ci Zviv Awdmvi †KvqvU©vi nB‡Z 

gvjvgvj wb‡q H iv¯—v w`‡q wd‡i hvq|’ 

P.W. 29 deposed-  

‘e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| 

†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK 

nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg 

jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 
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gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 

wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb, wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|’ 

 All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 
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learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.327 Lance Naik /71914 Md. Golam  

Sorwar. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.170 Abdur Rahman 

 P.W.171 Abdul Mannan and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W. 170 Abdur Rahman deposed that on 25.02.2009 he 

was at EME (Electrical, Mechanical, Engineering) Workshop. At 

about 9.15 A.M. he heard firing and also came to see BDR 

personnel to run to and fro.  They went into workshop. At that 

time he also came to see BDR personnel to go to quarter guard 

and to make blank fire. In the workshop he found Greaser Awal, 

Launch Driver Nurul Islam, OVM driver Shahabuddin, Motaleb, 

Mannan and some others. At 11 A.M. he came to know of a dead 

body of a Lt. Col. At 14.00 P.M he also came to know of the 

dead body of Major Salam lying to the east of garage. At about 

16.00 hours he went to EME Barak for taking rest and remained 

there. He came to see therefrom OVM driver Rabbi, Emdad, 

Majaher, Ruhul Amin to express joy at the rebellion by BDR. He 

also came to see Sepoy Karim with red cloth on his head and 

arms to enter into T.V. room with a group. He further came to 

see Sepoy Bellal, Al-Amin, Habilder Munmun, Naik 

Shamsuddin to enter into TV room with arms. A.B. Siddique set 

machinegun and the appellant Lance Naik Assistant Sorowar 
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was moving around with arms. He remained in EME Line till 

1.00 hours of the night………………………………….  

 In cross-examination on behalf of the appellant, he stated 

that he deposed before Magistrate on 15.11.2009. He denied the 

suggestion that he did not depose before Magistrate that Karim 

along with his party members entered into T.V. room. He saw 

two dead bodies at a distance. There was no situation to take any 

step for the dead bodies. He did not tell of the occurrence to the 

Minister. He cannot say whether the reporters were present 

there. In the workshop some BDR personnel were on duty with 

black uniform. He is a civilian. He did not reside in Peelkhana. 

He denied the suggestion that he had enmity with Sorowar and 

out of enmity implicated him falsely. He denied the suggestion 

that he deposed falsely.  

 P.W.171 Md. Abdul Mannan deposed that on 25.02.2009 

he was in EME workshop. On that day he was on duty in 

distributing milk, egg, hen among the J.C.O’s. On that day, there 

held Darber of DG. At about 9.30 he came to see the Jeep of Lt. 

Col. Shamsul Azam to take stand at the gate of EME. Driver 

Lance Naik Jamal, Sepoy (Runner) Robiul came down from the 
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Jeep and asked them to take arms and to go to Darber since there 

happened firing in Darber. They were exciting the BDR 

personnel. The soldiers of 36 Battalion attacked sector head 

quarter with ‘−Nm¢a, ®hmQ¡, lX’. Hundreds of soldiers by breaking 

lock of the koth took up arms and to ran towards Darber. 

……………………………... At about 4 P.M. he went to EME 

canteen for food. On the way to canteen, he came to see Sepoy 

Shankar Kumar Barua to enter into EME workshop with arms. 

At that time he came see a dead body of a Major who had 

involvement with ‘X¡m i¡a LjÑp§Q£’. Later on, he came to know that 

the dead body was of Maj. Salam who was on duty at magazine 

of 36 Battalion. At evening he also came to see the appellant 

Lance Naik Assistant Sonowar with arms and helmet.  

 In cross-examination on behalf of the appellant he stated 

that he deposed before the I.O. on 14.11.2009. He cannot say 

whether the above BDR personnel left Peelkhana on 26.02.2009. 

He went to his residence at outside Peelkhana through gate No.1. 

At present he resides at government quarter ‘j¡dh£’ within 

Peelkhana. He denied the suggestion ‘j¡dh£’ is for civil 

employees and BDR person up to Habilder. His post was of a 
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civilian. He did not inform the occurrence either to the police or 

BDR authority till 03.03.2009. At gate No.1 BDR personnel 

were with arms on duty. He deposed before the I.O. that with the 

permission of his superior he went to his private residence at 

Kamrungirchar through gate No.1. Habilder Nurul Islam of EME 

workshop. He heard that Nurul Islam is an accused in the case. 

He denied the suggestion that Nurul Islam and some others BDR 

personnel with arms were on duty at gate No.1 and that he had 

also participation in the rebellion. He denied the suggestion that 

he was arrested and that he was compelled to make false 

evidence on condition to release him from the case and that he 

deposed falsely. …………………...  

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the appellant he denied 

the suggestion that both the witnesses are clerks. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 170 

does not bear any substance. He is a civilian- ‘H w`b KZ©c‡¶i 

wb‡ ©̀‡k K¨vw›U‡b MÖx‡j is Ki‡ZwQjvg|’ He claims to see the appellant 

merely with arms. He did not disclose when he saw the 
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Appellant with arms and any culpability of the appellant to any 

offence. As civilian his identification of the Appellant also 

appears doubtful. On the following night he happened to meet 

with Home Minister, I.G.P and State Minister, but he did not 

disclose the death of two army officers that he viewed at the 

early part of the occurrence.  In view of the above facts his 

evidence does not inspire any confidence. More so, his 

statement appears vague and unspecified. He did not mention 

when and where he saw the appellant to move around with 

arms. Similar is the position of the testimony of P.W. 171. He 

refers one Monowar, not the appellant Sorowar in witnessing 

T.V. with arms at evening. He also did not disclose any 

culpability of the appellant to any offence. His evidence bears 

no substance.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant and both the P.Ws. are the employees of EME 

Section. Both the P.Ws. referred the appellant as Lance Naik 

Assistant and that has been admitted by the statement of the 

appellant under Section 342 of the Code of Criminal Procedure. 

P.W.171, in fact, refers the appellant but it has been mistakenly 

recorded as ‘Monowar’. No challenge has been made to the 

identification of the appellant. Both the P.Ws. were thoroughly 

cross-examined but their testimony remains unshaken, 

unembellished and thus stands worthy of credit.  
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The learned Deputy Attorney General also submits that 

the trial court on proper appreciation of evidence found the 

appellant guilty of the offences as charged for sentenced him 

accordingly and it does not warrants any interference.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  



 

 

5396 

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 170 and 171 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

P.W. 170 deposed-  

‘Abygvb 16.00 NwUKvq EME jvB‡b wekÖvg wb‡Z hvB †mLv‡b †`wL mn 

OVM driver ivweŸ, Gg`v`, gvRnvi, iæûj Avgxb, BDR we‡ ª̀v‡ni c‡o 

Djøvm cÖKvk Kwi‡Z‡Q| ZLb wmcvnx Kwig gv_vq jvj Kvco civ Ae ’̄vq 

A ¿̄nv‡Z `j wb‡q TV iæ‡g cÖ‡ek K‡i| wmcvnx wejøvj, Avjvgxb, nvwej`vi byiæ, 

bv‡qK mvgQDwÏb cÖ‡ek K‡i Zv‡`i mevi nv‡Z A ¿̄ wQj| AB wmwÏK  

†gwmbMvb †mU K‡i| j¨vÝ bv‡qK mnKvix miIqvi nvwZqvimn Nyiv‡div Ki‡Q| 

ivwÎ 1 Uv ch©šÍ EME jvB‡b Ae ’̄vb Kwi|’ 

P.W. 171 deposed-  

‘weKvj AvbygvwbK 4.00 Uvi mgq EME K¨vw›Ub n‡Z Lvevi Avb‡Z 

hvB| hvIqvi mgq †`wL wmcvnx ksKi Kygvi eo–qv A ¿̄ mn EME IqvK©k‡c Xy‡K 

c‡o| H mgq †`wL iv Í̄vi Aci cv‡k¦© AvbygvwbK 20/25 MR ỳ‡i Acv‡ikb 

WvjfvZ wUb‡k‡Wi c~e© cv‡k¦© GKRb †gR‡ii jvk gvwU‡Z c‡o Av‡Q|  c‡i 

Rvb‡Z cvwi 36 e¨vUvwjqb A ¿̄vMv‡ii wWDwU Awdmvi wQ‡jb H g„Z †gRi 
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mvjvg| mÜ¨vi mgq j¨vt bvt mnKvix g‡bvqvi Kv‡a A ¿̄ gv_vq †nj‡gU cwiwnZ 

Ae ’̄vq Lei ïb‡Z ‡`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 
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Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.330 JCO Subeder/4275 Sheikh 

Ashraf Ali.  

Trial court charged the appellant under Sections 

302/149/34/201/382 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habibur Rahman 

 P.W.80 Md. Shahjahan Miah 

 P.W.116 Abdur Rahman 

 P.W.340 Md. Nazmul Haque and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.29 Md. Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground on 25.02.2009 at 6.00 A.M. to prepare stage for 

cultural function under the leadership of Maj. Shah Alam 

(P.W.12). At about 9.30 he came to hear firing sound from the 

side of Darber. At the request of Subeder Shahadat for safe 

shelter he moved towards Battalion. When he reached at bottom 

of the stair he came to see JCO Sheikh Ashraf Ali and JCO 

Sheikh Ashraf Ali Mridha quarrelling on the point ‘†K †Kvb 

Awdmvi n‡e’. The appellant Sheikh Ashraf Ali voiced loudly –

‘1991 m‡b GKevi my‡hvM G‡mwQj wbgK nvivg‡`i Rb¨ wKQy cvB bvB| Gevi 

GB my‡hvM wgk Kiv hv‡e bv| ’ ........................ 

In cross-examination on behalf of appellant, he stated 

that he deposed before I.O. the JCO number of the appellant as 

4275. He did not depose of father name of the appellant. He 

denied the suggestion that number of the appellant is not 4275. 
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He reiterated that he knew the appellant Sheikh Ashraf. He did 

not talk with the appellant. He can’t say when the appellant was 

arrested. He denied the suggestion that prior to the occurrence 

the appellant was admitted in the hospital.  

P.W.80 Md. Shahjahan Miah deposed that on 25.02.2009 

he went to Darbar. One Sepoy pointed arms on D.G. He came 

out from Darbar and took shelter at ground floor of 44 

Battalion. A pick-up reached at Basket ground of 44 Battalion. 

The appellant Subedar Ashraf Ali and Naik Feroj, both with 

S.M.G along with 4/5 armed BDR rebellions came down from 

that pick-up and they came thereat. Naik Feroj asked him why 

he did not take up arms and pulled away him holding his coller. 

The rebellions assaulted him and took up him on the pick-up. 

........................................... 

In cross-examination on behalf of the appellant he stated 

that prior to the occurrence he had his posting at 41 Battalion, 

Satkhira. He denied the suggestion that police arrested him at 

Satkhira. He served with the appellant from 1981 to 1985 in 31 

Battalion. He denied the suggestion that he did not serve with 

appellant in 31 battalion. He was attached with RSU. 2 IC of 
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RSU was Maj. Asad. He denied the suggestion that he had his 

implication with the rebellion and that he deposed falsely. He 

further denied the suggestion that the appellant sustained injury 

at 9.30 A.M. and thus remained in the hospital.  

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 

his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, the 

appellant JCO 4275 Subeder Sheikh Ashraf Ali, Habilder 

37323 Jamarat Ali, Habilder 34575 Shabuddin, Sepoy 65702 

Imran, Sepoy 60658 Azim, Sepoy 76263 Arafat, Sepoy 73583 

Mizanur, Sepoy 77805 Mahbub, Sepoy 59938 Nannu, Sepoy 

73345 Zillur, Sepoy 68079  Shahinur, Sepoy 69082 Oshim 

Chakma, Lance Naik 50623 Ekramul Hoque with arms and to 

talk together with agitated mood. He also came to see Sepoy 

68969 Shamim to fire with arms. He tried to come back to his 
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residence but being failed took shelter in JCO quarter. On the 

following day he went to his residence through gate No.5 

In cross-examination on behalf of Ashraf Ali,  he stated 

that Golf ground is 400/500 yard away from 24 Battalion and 

that of 36 Battalion. He denied the suggestion that Golf ground 

is 1200 yards away from 36 Battalion. He saw the BDR 

personnel to talk together at 10.00 A.M. He had no talk with any 

BDR person. He did not ask any BDR person why they were 

taking arms. On return back to line he had with Shahadat. He 

cannot say whether Sheikh Ashraf Ali was on duty in Peelkhana 

after the occurrence. Since occurrence he has been in service. He 

cannot say whether Ashraf Ali reached at the verge of his 

retirement.  

P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 

line. Then he heard firing. From varanda he came to see BDR 

personnel coming out from Darbar. He also came to see 65340 

Sepoy Jahangir and some others with arms. They were directing 

all to come down in default threatened to fire. Among them he 
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could identify Ekramul Islam, the appellant Subader Ashraf 

Ali, Habilder Shahbuddin, Naik Razzaque, Imam Hasan, Naik 

Shamsher, Sepoy Goni Amin, Sepoy Mannan, Sepoy Omar 

Faruque and Naik Razab Ali. They all were moving towards 

Darbar on firing. ............................. 

In cross-examination on behalf of appellant, he stated 

that he can’t say the name of those BDR personnel who were 

firing. He did not ask them of their name. At that time he was 

on the 3rd floor in the line. At the instance of firing in Darbar he 

came into line considering it as safe. He came down therefrom 

at 11.30 A.M. The appellant was scheduled to go on LPR on the 

following month. The appellant used to live with Peelkhana. He 

denied the suggestion the appellant was in his residence on the 

date of occurrence. He denied the suggestion that he had his 

duty with Imam Hasan and having duty on guard room he had 

no scope to go into line. He denied the suggestion that he 

deposed falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict/appellant submits that the evidence of 

P.W.29 bears no substance. He did not disclose any culpability 
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of the Appellant to any offence. He simply saw the Appellant 

on discussion with another accused on the point of holding the 

position in future. His identification of the Appellant appears 

unreliable. He admitted in his cross-examination that he did not 

know whether the Appellant is a freedom fighter and what was 

his age and whether his family used to live in Peelkhana 

although he claims to know everything of the Appellant. He did 

not refer the Battalion/Regiment No. of the Appellant. His 

evidence, in fact, inspires no confidence. The identification of 

the Appellant by P.W.80 also appears doubtful, The Appellant 

hailed from 24 Battalion while the P.W.80 hailed from 31 

Battalion, Satkhira and was attached with RSU. No explanation 

how he became familiar with the Appellant. He simply refers 

the Appellant as Subedar Ashraf Ali without his 

Battalion/Regiment No. His evidence thus appears unworthy of 

credit. P.W. 116 claims to see the Appellant from the Line of 24 

Battalion with arms and agitated mood along with as many as 

14 BDR personnel. He admitted in his cross-examination that 

he saw the Appellant at 10. A.M. P.Ws.29 and 116 claim to see 

the Appellant from the same sequence, but P.W.29 saw two 
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accused while P.W.116 saw as many as 15 accused. Their 

statements appear contradictory. The identification of the 

Appellant by P.W.340 also appears vague and unreliable. He 

did not refer the Battalion/Regiment No. of the Appellant. 

Admittedly there appears two BDR persons named Subedar 

Ashraf Ali and in view of the above facts it is quite doubtful the 

implication of the Appellant unless he is identified properly by 

his Battalion and Regiment No. No evidence appears that he 

had participation in plundering magazine and kote. The 

evidence as discussed above lacks credibility and cannot be 

based on to support the impugned order of conviction and 

sentence to the appellant and it warrants due interference.  

Mr. Islam further submits that the Appellant was a 

freedom fighter and attained the age of retirement and it was 

quite unnatural on his part to participate in the rebellion for 

implementation of the demands of BDR personnel. Trial court 

did not take into consideration of his statement under section 

342 of the Code of Criminal Procedure and the Appellant has 

been highly prejudiced and the basis of his conviction appears 

to have been vitiated the entire findings.  
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Mr. Islam finally submits that the trial court having failed 

to weigh and assess the evidence on record erroneously found 

him guilty of the offences and thus urges to set aside the 

impugned order of conviction and sentence and to allow the Cr. 

Appeal filed on behalf of the Appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the Appellant and P.W. 29 hailed from same 24 Battalion. 

P.W. 29 appears as an eye witness and he discloses the very 

motive and intention of the BDR personnel behind the 

occurrence ‘1991 m‡b GKevi my‡hvM G‡mwQj wbgKnvig‡`i Rb¨ wKQy cvB 

bvB| Gevi GB my‡hvM wgm Kiv hv‡e bvÕ.  His evidence thus bears 

substance. In his cross-examination on behalf of the Appellant 

he rightly referred JCO No. 4275 of the Appellant. There is no 

doubt to his identification of the Appellant. P.W.80 is also an 

eye witness. He saw the Appellant in an unlawful assembly 

with SMG to come back by a pick-up from Basket ground and 

to get down at the ground floor of the 44 Battalion along with 

other armed rebellions. He admitted in his cross-examination 

that he along with the Appellant served together in 31 Battalion 

from 1981-1985. So there is no doubt to his identification of the 

Appellant. His evidence also bears substance. P.W116 is 

another eye witness. He saw the Appellant with arms in an 

unlawful assembly along with other rebellions. The Appellant 

and other rebellion were in agitated mood. He identified the 

Appellant with CJO No 4275. P.W.340 also saw the Appellant 
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to move towards Darbar on firing. He admitted in his cross-

examination on behalf. Gani Amin that he worked with the 

Appellant in 24 Battalion. So there is also no doubt to his 

identification of the Appellant.  

The learned Deputy Attorney General also adds that all 

the prosecution witnesses are eye witnesses and their evidence 

appears consistent, convincing and trustworthy. It transpires 

form the prosecution witnesses that he armed at the time of 

occurrence and it goes without saying that he took up arms and 

ammunition by plundering kote and magazine. Trial court 

rightly found the Appellant guilty of the offences and sentenced 

him lawfully and it does not warrant any interference. The Cr. 

Appeal filed on his behalf be dismissed accordingly.              

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 



 

 

5410 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 29, 80, 116, 340 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 29 deposed-  

‘Abygvb    9-30 wgt `ievi nj †_‡K ¸wji kã cvB| wKQz¶b ci ¸wji 

ZxeªZv e„w× †c‡j Avwg nZevK n‡q cwo| ZLb my‡e`vi kvnv`Z wbivc` ’̄v‡b 

P‡j †h‡Z ej‡j Avwg Mjd MÖvDÛ †_‡K e¨vUvwjq‡bi w`‡K Avm‡Z _vwK| 

e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I †kL 

Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| †kL 

Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK 

nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg 

jvB‡b P‡j hvB|’ 

P.W. 80 deposed-  
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‘ZLb A‡b‡KB †ei n‡Z _vwK Avwg m`i e¨vUvwjq‡bi w`‡K iIqvbv †`B 

Ges 44 e¨vUvwjq‡bi bxP Zvjvq AvkÖq †bB| 44 e¨vUvwjq‡bi ev‡¯‹U  MÖvD‡Û 1 

wU Pick Up Av‡m †mB Mvox‡Z my‡e`vi Avkivd Avjx SMG nv‡Z bv‡qK 

wd‡ivR SMG nv‡Z I 4/5 Rb we‡ ª̀vnx ˆmwbK A ¿̄mn bv‡g| Zvnviv 44 

e¨vUvwjq‡bi wbP Zvjvq Av‡m|’ 

P.W. 116 deposed-  

‘Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi †gRi 

†Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 nvwej`vi 

RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 60658 

wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 

wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx 

kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

P.W. 340 deposed-  

‘eviv›`vq †`wL wewWAvi m`m¨iv `ievi nj †_‡K †ei n‡q Avm‡Z‡Q| 

65340 wmcvnx Rvnv½xi mn K‡qKRb‡K km ¿̄ Ae ’̄vq †`wL| Zviv mevB‡K wb‡P 

Avm‡Z e‡j b‡Pr ¸wj Ki‡e ûgwK †`q| f‡q bx‡P †b‡g Avwm A‡bK‡K ¸wj 

Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi Avkivd Avjx, nvwej`vi mvnve DwÏb, bv‡qK 
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iv¾vK BKivgyj Bmjvg, Bgvg nvmvb, bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx 

gvbœvb, wmcvnx Igi dviæK, bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

P.W. 29 heard the convict/appellant to express the 

common intention of the rebellions ‘HCh¡l HC p¤−k¡N ¢jp Ll¡ 

k¡−he¡’. All other P.Ws. saw him with arms and to participate in 

the occurrence actively.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

 

 

C.S. Accused No.331 Sepoy/68099 Md. Kolim Ullah.  

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.450 Rajib Kumar Shingh 
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P.W.336 Munshi Abdul Majid, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statement of co-accused – 

Subedar Shafiz Uddin (C.S.A.163). 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.450 Rajib Kumar Shingh deposed that on 25.02.2009 

he went to Bangabandu Stadium for practice and attended 

Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 9.30 a 

person pointed arms towards DG. At that moment he heard 

firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal to make firing and they asked 

everyone to take arms. Among the BDR personnel who took 

arms he could identify 66560 Bani Amin, 68884 Estiak, 58055 

Shahin, 36605 Bari, 56051 Hamid, 67099 Jahan, 72051 Pervej, 

the appellant 68099 Kalimullah and 59514 Jahir. They were 
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shouting and firing. They also told ‘‡mbv Awdmvi‡`i nZ¨v Ki‡Z n‡e’. 

.................................... 

In cross-examination on behalf of the appellant, he stated 

that he came to Peelkhana on 06.02.2008. He denied the 

suggestion that he joined in BDR on 06.02.2009. There were 21 

members in his team. Naik Akter was a team leader. He along 

with Shamim, Alamgir used to live in Peelkhana. I.O. did not 

ask him. He did not happen to meet with army officer after 

Darber. He did not see any occurrence of committing murder. He 

surrendered arms. He cannot say how many bullets were there in 

the arms. He denied the suggestion that he participated in the 

rebellion and thus ran away.  

P.W.336 Munshi Abdul Majid deposed that he recorded 

the confessional statement of the Appellant on 15.06.2009 in 

compliance with the Provisions under Section 164 of the Code of 

Criminal Procedure. He identified the confessional statement of 

the Appellant as exhibit 472 and his signature 472/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.04.2009 and taken on 

remand for 5 days. He was given in the custody of M.L.S.S. 
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Musa but there is no reference in the statement. The appellant 

did not tell of any torture. He denied the suggestion that he did 

not appraise the effect of confession to the appellant and that he 

did not follow the provisions of law in recording the statement of 

the appellant and that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 8 Battalion but attached with 

Sports Board. The appellant was arrested on 05.04.2009 and his 

confessional statement was recorded on 15.06.209. P.W.450 did 

not depose before him that he saw an arms on dining table. He 

denied the suggestion that he obtained the confessional 

statement of the appellant under coercion. He denied the 

suggestion that he implicated the appellant falsely.  

The confession of the appellant Sepoy Md. Kolim Ullah 

(C.S.A.331), runs as under- 

“Avwg 2002 mv‡j BDR G XywK| MZ 25/2/09 Zvs BDR wcjLvbvq 

wQjvg| Avwg BDR Gi fwjej Team Gi m`m¨| H w`b mKvj 6 Uvq 

wcwU †k†l 7.30 Uvq fwjej c¨vKwUm ïi“ Kwi wcjLvbvi gv‡V| 

c¨vKwUm Kv‡j 9.15 Uvi w`‡K ¸jv¸wji kã ïwb| nvwej`vi Av: evwi 
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Avgv‡`i evwk w`‡q gvV n‡Z DwV‡q ˆmwbK jvB‡b wb‡q hvq| my‡e`vi 

mwdR DÏxb Avgv‡`i Recreation i“‡g _vK‡Z e‡j| †ejv 11.30 

Uvi w`‡K 15/20 Rb gy‡Lvmavix BDR G‡m dvKv ¸wj K‡i| nvwej`vi 

Rvjvj A ¿̄ mn †h‡q 10 wg: Gi g‡a¨ uniform c‡i A ¿̄ wb‡Z e‡j| 

bx‡P Avwm uniform c‡i| †ejv 12.00 Uvi w`‡K GKwU Double 

Cabin Pick up G gy‡Kvmavixiv A ¿̄ Av‡b|  ILvb †_‡K A ¿̄ wb‡Z 

ej‡j Avwg GKwU ivB‡dj wbB| A ¿̄mn ˆmwbK jvB‡bi Z…Zxq Zjvi 

ev_iæ‡gi Dc‡i dvKv RvqMvq (store place) mÜ¨v ch©šÍ jywK‡q _vwK| 

†Nvlbv ïwb †h, hviv jywK‡q _vK‡e Zv‡`i Ly‡R ¸wj Kiv  n‡e| ZLb 

ˆmwbK jvB‡bi mvg‡bi gv‡V †Pqv‡i e‡m ivZ KvUvB| ciw`b mKvj 

6.30 Uvi w`‡K wbR jvB‡b Avwm| †ejv 12.00 Uvi w`‡K DAB †ZŠwn` 

gvB‡K †Nvlbv †`q †h A ¿̄ Rgv w`‡Z n‡e| ZLb †KvqvU©vi Mv‡W© A ¿̄ Rgv 

w`B| c‡i Avevi 1.30 Uvi w`‡K ¸wji kã cvB| gvB‡K †Nvlbv ïwb †h 

Avwg© Avµgb Ki‡e| †jvKRb cvjv‡Z _v‡K| Avwg wmwfj †Wªm c‡i 

1.30 Uvi w`‡K cvwj‡q evox hvB| c‡i miKvix †Nvlbv g‡Z Avevnbx 

gv‡V Avwm| 3/3/09 Zvs †hvM`vb Kwi|” 

The confessional statement of co-accused Subedar Shafiz 

Uddin (C.S. A.163) runs as under- 
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“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 

f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  
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q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 
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pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 

°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  

¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 
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qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z” 

Mr. S.M. Shahjahan, the learned Advocate with Md. 

Mohinur Rahman appearing on behalf of appellant submits that 

P.W.450 himself was an accused as it appears from his 

evidence. He admitted in his deposition of taking arms and to 

deposit it in Dhaka sector office- ‘Avwg WvBwbs †Uwe‡j 1wU A¯Î †`wL, 

†m¸wj DwV‡q XvKv †mKU‡i Rgv w`‡q †ei n‡q Avwm| Abygvb 2.20 NwUKvq 

Iqvj UcwK‡q wewWAvi Z¨vM Kwi|’ Prosecution cited him as solitary 

witness against the appellant, but in view of above fact his 

testimony does not appear as reliable and trustworthy.  He did 

not disclose any culpability of the convict/appellant to any 

offence. The confession of the appellant is exculpatory in 

nature. It is merely a statement. He took up arms being 

threatened to his life by a group of rebellions. The confession is 

neither voluntary nor true. Such confession can’t be considered 

as evidence. The confession of co-accused also lends no support 

to prosecution evidence and it bears little evidentiary value. 



 

 

5426 

Trial Court having failed to assess and weigh the evidence on 

record erroneously found him guilty of the offences and 

sentenced him arbitrarily and it warrants due interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.450 is an eye witness to the occurrence. Although the 
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appellant hailed from 8 Battalion but as per admission of 

P.W.654, the investigation officer he was attached with Sports 

Board. P.W.450 himself also hailed from Sports Board. More 

so, he identified the appellant with his Regiment No. There is 

no doubt to his identification and it is usual and natural. He saw 

the appellant in taking arms and expressing joy. Furthermore, 

he expressed the common intention/ common object of the 

revolt- ‘†mbv Awdmvi‡`i nZ¨v Ki‡Z n‡e’ and ultimately caused death 

to 74 persons including 57 army officers. His solitary evidence 

appears reliable and trustworthy and it can solely be based in 

view of 134 of the Evidence Act. The confession of the 

appellant also appears inculpatroy, voluntary and true. He 

admitted to take up arms- ‘†ejv 12.00 Uvi w`‡K GKwU Double Cabin 

pick up G gy‡Lvmavixiv A¯Î Av‡b| ILvb †_‡K A¯Î wb‡Z ej‡j Avwg GKwU 

ivB‡dj †bB’. It finds corroboration by the testimony of P.W.450. 

The confession recording Magistrate duly certified the 

confession as voluntary. Trial Court on proper assessment of 

evidence on record rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 
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interference. In the premises, the Cr. Appeal filed on behalf of 

the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Sepoy Md. Kolim Ullah 

(C.S.A.331), stated in his confessional statement- 
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“†ejv 11.30 Uvi w`‡K 15/20 Rb gy‡Lvmavix BDR G‡m dvKv ¸wj 

K‡i| nvwej`vi Rvjvj A ¿̄ mn †h‡q 10 wg: Gi g‡a¨ uniform c‡i 

A ¿̄ wb‡Z e‡j| bx‡P Avwm uniform c‡i| †ejv 12.00 Uvi w`‡K GKwU 

Double Cabin Pick up G gy‡Kvmavixiv A ¿̄ Av‡b|  ILvb †_‡K 

A ¿̄ wb‡Z ej‡j Avwg GKwU ivB‡dj wbB| A ¿̄mn ˆmwbK jvB‡bi Z…Zxq 

Zjvi ev_iæ‡gi Dc‡i dvKv RvqMvq (store place) mÜ¨v ch©šÍ jywK‡q 

_vwK| †Nvlbv ïwb †h, hviv jywK‡q _vK‡e Zv‡`i Ly‡R ¸wj Kiv  n‡e| 

ZLb ˆmwbK jvB‡bi mvg‡bi gv‡V †Pqv‡i e‡m ivZ KvUvB| ciw`b mKvj 

6.30 Uvi w`‡K wbR jvB‡b Avwm| †ejv 12.00 Uvi w`‡K DAB †ZŠwn` 

gvB‡K †Nvlbv †`q †h A ¿̄ Rgv w`‡Z n‡e| ZLb †KvqvU©vi Mv‡W© A ¿̄ Rgv 

w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.   
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Co-accused Subedar Shafiz Uddin (C.S. A.163) stated in 

his confessional statement- 

“®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 
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¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz” 

 The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 450 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 450 deposed-  
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‘Avwg nj †_‡K †ei n‡q jvB‡b P‡j hvB| 11.30 wgt 54247 Rvjv‡ji 

†bZ‡Z¡ GK `j wewWAvi ¸jv¸wj K‡i I ej‡Z _v‡K mevB A ¿̄ †bI| A‡b‡K 

A ¿̄ †bq Zv‡`i g‡a¨ 66560 Mwb Avwgb, 68884 BmwZqvK, 58055 kvnxb, 

36605 evix, 56051 nvwg`, 67099 Rvnvb, 72051 cvi‡fR, 68099 

Kwjgyjøvn Ges 59514 Rwni wQj| Zvnviv ‰n ‰P K‡i ¸wj K‡i I Djøvm K‡i| 

†mbv Awdmvi‡`i nZ¨v Ki‡Z n‡e Rvbvq|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 
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Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.347 Sepoy/77330 Md. Repon 

Phathan.  

Trial court charged the Appellant under Sections 

302/114/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.58 Maj. Mokarram Ahmed 

 P.W.217 Lance Naik Abdul Wadud Khandaker 

 P.W.371 Md. Abdul Rahim, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.58 Maj. Mokarram deposed that he had his posting 

in Savar cantonment. He was attached with Peelkhana on 

15.02.2009. On 25.02.2009 he had his duty till 6.00 A.M. 

Thereafter he went to officer mess. At 9.30 A.M. Maj. Monjur 

informed him of firing in Darbar. He came to see through 

window the BDR personnel on firing. At about 10.30 A.M. he 

was informed that the officers have been killed. Having afraid 

he closed the door. At about 11.30 A.M. he came to hear 

breaking down the door of adjacent room. He took shelter in the 

bathroom. After a while they broke down the door of his room 

and attempted to fire. He came out from bathroom and begged 

his life. 5/6 BDR personnel assaulted him. They brought him 

out and took him in adjacent room. There he came to see the 
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wife of captain Tanvir. They assaulted her. BDR personnel 

assaulted and  took him to quarter guard. The BDR personnel 

who assaulted him were Sepoy Palton Chakma, Sepoy Salay, 

Sepoy Zakir, the Appellant Sepoy Ripon Pathan, the Sepoy 

Farhad, Sepoy Mamun and Sepoy Wasim. There he came to see 

officers and their family members...................................... 

In cross-examination on behalf of the Appellant, he 

stated that Sepoy Ripon hailed from 44 Battalion. He did not 

refer the Battalion No. before I.O. He can’t say whether there 

were 4 BDR personnel named Ripon in 44 Battalion. He denied 

the suggestion that he recorded the Regiment No. of the 

Appellant Sepoy Ripon as 74040. He denied the suggestion that 

the Appellant did not assault him and that he could not identify 

him.  

 P.W.217 Lance Naik Abdul Wadud Khandaker deposed 

that on 25.02.2009 he was in Darbar. A BDR person attempted 

to assault D.G. with arms but he was detained and disarmed. At 

that instance many BDR personnel came out from Darbar. He 

also came out from Darbar and took shelter in the field of Noor 

Mohammad School. Later on, on his way to Line he came to see 
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54794 Sepoy Shahid, 71501 Sepoy Kamal, 72161 Sepoy Rashid, 

72504 Sepoy Biplob, 77169 Sepoy Anowar, the Appellant 

72330 Sepoy Ripon, 79331 Sepoy Abdur Rahman, 50316 Naik 

Hatim and many others with arms. He saw many of them to 

move towards Darbar by making fire.  

 In cross-examination on behalf of the Appellant, he stated 

that he reached at Noor Mohammad School at 9.35/40 A.M. He 

left Darbar at 9.35 A.M. D.G. asked not to leave Darbar at 9.25 

A.M. He denied the suggestion that he left Darbar denying the 

order of D.G. He can’t say whether he happened to meet with the 

Appellant Ripon after the occurrence. He can’t say the father’s 

name of the Appellant. He denied the suggestion that he did not 

see the Appellant with arms.  

 P.W.371 Md. Abdul Rahim, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

20.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 776 and his 

signature 776/1 series.  
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In cross-examination on behalf of the Appellant, he 

stated that I.O. placed the Appellant before him. He can’t say 

whether the Appellant was taken on remand. He denied the 

suggestion that he did not appraise the consequence of 

confession to the Appellant and that the Appellant did not make 

any confession and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he arrested the Appellant on 06.04.2009 and took 

remand for 5 days. He recorded the statement of P.W.58 on 

03.02.2010. He denied the suggestion that he implicated the 

Appellant in C.S. at the instance of the authority.  

The confession of the Appellant Sepoy Md. Ripon 

Phathan (C.S.A.347), runs as under- 

“Avwg BDR GKRb wmcvnx bs7730 Avwg 9/7/86 Bs Zvwi‡L BDR 

G wmcvnx c‡` †hvM`vb Kwi| Avwg 24/2/06 Bs Zvwi‡L  XvKv wcjLvbvq 

44 ivB‡dj e¨vUvwjq‡b †hvM`vb Kwi| Avwg e¨viv‡K _vKZvg| Avwg 

24/2/09 Bs Zvwi‡L 21 Rb wewWAvi ˆmwbK m`m¨mn  Kv‡ji  wee©Zb 

cª̀ k©bx‡Z Ask Mªnb Kwi| 25/2/09 Bs Zvwi‡L Avwg 44 ivB‡djm& 

e¨vUvwjq‡bi e¨viv‡K wQjvg| Avwg Abygvb 9.30 NwUKvq  mKv‡j ¸wji 
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kã  ïb‡Z cvB|  Avwg  jvB‡bi   eviv›`v †_‡K i“‡g P‡j Avwm| 

AvbygvwbK mKvj 10.30 NwUKvq wKQy †jvK gvBwKs  K‡i †h, hviv A ¿̄ 

†bb bvB, Zviv A ¿̄ jI| jvB‡bi mvg‡b dvqvi K‡i| Avwg  jvB‡b wQjvg 

| Avwg i“‡g †_‡K bx‡P Avwm| Avwg AvbygvwbK 2 Rb ˆmwbK †`wL| 

Zviv  Avgv‡K wRÁvmv K‡i, †Zvi nv‡Z  Am¿ bvB|  Avwg ewj A ¿̄ bvB|| 

Zviv e‡j, GB A ¿̄ bvI, bB‡j Avwg  †Zvgv‡K ¸wj Kie| Iiv Avgv‡K 

gviai K‡i‡Q| Zviv Avgv‡K GKwU  ivB‡dj †`q | Ab¨ GKRb Avgv‡K 

wcQb w`‡K A ¿̄  ‡VwK‡q e‡j, dvqvi Ki, bZzev Avwg †Zvgv‡K ¸wj Kie|  

Avwg c‡i 2 ivDÛ  duvKv ¸wj Kwi| Avwg  ỳcyi  12.30 Uvq Avgvi 

jvB‡b P‡j Avwm| Avwg Avgvi e¨viv‡Ki bx‡P A ¿̄ †i‡L Avgvi 4 Zjvi 

i“‡g P‡j hvB| Avwg mviv w`b 4 Zjv‡Z Ae ’̄vb K‡iwQjvg| Avwg 

26/2/09 Bs Zvwi‡L Abygvb 4 NwUKvi w`‡K KkvBLvbvi cvk w`‡q  

Iqvj UcKvBqv cvwj‡q hvB| Avwg 3/3/09 Zvwi‡L Avwg wcjLvbvq 

†hvM`vb Kwi GB  Avgvi Revbew›`|” 

Mr. Md. Shamim Sardar, the learned Advocate appearing 

on behalf of Appellant submits that P.W.58 hailed from Savar 

cantonment and was attached in Peelkhana on 15.02.2009, a 

few days before the occurrence. He had no occasion to be 

familiar with the Appellant who hailed from 44 Battalion. He 

did not refer the Regiment No. of the Appellant. His 
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identification to the Appellant thus appears doubtful and 

unreliable. On scrutiny of his evidence it appears that he was 

assaulted by the Appellant and others in presence of wife of 

Tanvir (P.W. 427) who remained in adjacent room and was 

taken together in quarter guard. P.W. 217 also claims to see the 

Appellant with arms and on firing, but his identification to the 

Appellant is not proper. He referred his as Regiment No.72330 

but in fact the Appellants No. is 77330. Their evidence does not 

find any corroboration and none of them disclose any 

culpability of the Appellant to any offence as alleged against 

him. The confession of the Appellant is exculpatory in nature. It 

is merely a statement. P.W 654 admitted that the Appellant was 

taken on remand for five days. It is obvious that his confession 

was obtained under coercion. The confession of the Appellant 

is neither voluntary nor true and it does not bear any evidentiary 

value.  

Mr. Md. Shamim Sardar further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily.        
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws.58 and 217 are witnesses to the occurrence 

and they both saw the Appellant with arms. They identified the 

Appellant properly P.W. 58 duly referred the Battalion No. of 

the Appellant. P.W. 217 referred his Regiment No. but by slip 
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of tongue or pen it was wrongly recorded as 72330. The 

evidence of P.Ws.58 and 217 is corroborative and thus credible 

and reliable. It also finds corroboration with his own confession 

in taking arm and making firing. It is true that the Appellant 

was taken on remand for 5 days but no evidence appears of 

obtaining confession of the Appellant under coercion. P.W. 

371, the confession recording Magistrate duly certified the 

confession of the Appellant as voluntary. The confession of the 

Appellant as well as the evidence of P.Ws. bears substance to 

the allegation against the Appellant. It appears that trial court 

on proper assessment of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and the 

impugned order does not warrant any interference.   In above 

context, the Cr. Appeal filed on behalf of the Appellant is liable 

to be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ripon Phathan 

(C.S.A.347) stated in his confessional statement- 

“ AvbygvwbK mKvj 10.30 NwUKvq wKQy †jvK gvBwKs  K‡i †h, hviv A ¿̄ 

†bb bvB, Zviv A ¿̄ jI| jvB‡bi mvg‡b dvqvi K‡i| Avwg  jvB‡b wQjvg 

| Avwg i“‡g †_‡K bx‡P Avwm| Avwg AvbygvwbK 2 Rb ˆmwbK †`wL| 

Zviv  Avgv‡K wRÁvmv K‡i, †Zvi nv‡Z  Am¿ bvB|  Avwg ewj A ¿̄ bvB|| 

Zviv e‡j, GB A ¿̄ bvI, bB‡j Avwg  †Zvgv‡K ¸wj Kie| Iiv Avgv‡K 

gviai K‡i‡Q| Zviv Avgv‡K GKwU  ivB‡dj †`q | Ab¨ GKRb Avgv‡K 

wcQb w`‡K A ¿̄  ‡VwK‡q e‡j, dvqvi Ki, bZzev Avwg †Zvgv‡K ¸wj Kie|  
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Avwg c‡i 2 ivDÛ  duvKv ¸wj Kwi| Avwg  ỳcyi  12.30 Uvq Avgvi 

jvB‡b P‡j Avwm| Avwg Avgvi e¨viv‡Ki bx‡P A ¿̄ †i‡L Avgvi 4 Zjvi 

i“‡g P‡j hvB| Avwg mviv w`b 4 Zjv‡Z Ae ’̄vb K‡iwQjvg|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 58 and 217 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 58 deposed-  

‘Abygvb 10.30 wgt Awdmv‡iiv Rvbvq Awdmvi‡`i nZ¨v Kiv n‡q‡Q| 

Avwg fq †c‡q `iRv eÜ K‡i †`B& 11-30wgt cv‡k¦©i i“g fv½vi kã cvB| Avwg 
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ev_i“‡g Ae ’̄vb †bB| wKQz¶b c‡i Avgvi i“‡gi `iRv fv‡½ I ¸wj Ki‡Z Pvq 

ZLb Avwg ev_i“g †_‡K †ei nB I ¸wj Ki‡Z wb‡la Kwi| 5/6 Rb we‡ ª̀vnx 

ˆmwbK Avgv‡K gviai Ki‡Z _v‡K| I ¸wj Ki‡Z DÏ¨Z nq| Avgv‡K gvi‡Z 

gvi‡Z evB‡i Av‡b I cv‡ki i“‡g XyKvq| wfZ‡i K¨vw›Ub Zvbwf‡ii ¿̄x‡K †`wL 

†Kv‡j ev”Pv mn| Awdmv‡ii ¿̄x‡K gviai K‡i| Zviv Avgv‡`i wb‡q †KvqvU©vi 

MvW© w`‡q Av‡m ZLb GKRb ˆmwbK Avgv‡K A ¿̄ w`‡q evwi gv‡i| I LyRv gv‡i 

¶Z GL‡bv Av‡Q| K‡qKRb G‡m cybivq Avgv‡K gviai K‡i| hviv Avgv‡K gv‡i 

Zviv nj wmcvnx cëb PvKgv, wmcvnx mv‡jn  I wmcvnx RvwKi, wmcvnx wicb 

cvVvb, wmcvnx dinv`, wmcvnx gvgyb, wmcvnx Iqvwmg| Zviv gvi‡Z gvi‡Z 

†KvqvU©vi Mv‡W©i wfZi XyKvq| †mLv‡b Awdmvi I cwievi eM©‡`i †`wL| we‡ ª̀vnxiv 

g„Zz¨i ûgwK †`q| ivwÎ ¯̂ivóª gš¿x †KvqvU©vi Mv‡W© Av‡mb| ¯̂ivóª gš¿x P‡j ‡M‡j 

Zviv ej‡Z _v‡K Zviv wWwR I g¨vWvg‡K wKfv‡e †g‡i †d‡j‡Q|’ 

P.W. 217 deposed-  

‘A‡b‡K `ievi nj †_‡K †ei n‡q hvq| Avwg `ievi nj †_‡K †ei n‡q 

b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i ˆmwbK jvB‡b hvIqvi c‡_ 54794 

wmcvnx knx`, 71501 wmcvnx Kvgvj, 72161 wmcvnx iwk`, 72504 wmcvnx 

wec −e 77169 wmcvnx Av‡bvqvi 72330 wmcvnx wicb 79331 wmcvnx Avt ingvb 

50316 bv‡qK nvwZg mn A‡bK‡K mk ¿̄ Ae ’̄vq †`wL| A‡bK‡K ¸wj Ki‡Z 

Ki‡Z `ievi n‡j †h‡Z †`wL|’  
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.380 JCO Naib Subeder /5609 Md. 

Nazrul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.171 Abdul Mannan 

 P.W.411 Md. Farid Afrad and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.171 Md. Abdul Mannan deposed that on 25.02.2009 

he was in EME workshop. On that day, he was on duty in 

distributing milk, egg, hen among the J.C.O’s. Darber of DG 
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was held on that day. At about 9.30 he came to see the Jeep of 

Lt. Col. Shamsul Azam to take stand at the gate of EME. Driver 

Lance Naik Jamal, Sepoy (Runner) Robiul came down from the 

Jeep and asked them to take arms and go to Darbar since there 

happened firing in Darbar. They were also exciting the BDR 

personnel. The soldiers of 36 Battalion attacked sector head 

quarter with ‘−Nm¢a, ®hmQ¡, lX’. They broke down the lock of Kote 

and hundreds of BDR personnel taking arms ran towards Darbar. 

At that time he was by the side of the vehicle. Griger Md. 

Yousuf, Motor-trolley Driver Hanif Khan and some other guards 

of 36 Rifle Battalion were also beside him. At about 9.45 

Subeder Maj. Md. Abul Kayum, the Appellant Naib Subeder 

Nazrul Islam came out from Darbar Hall and rushed towards 

EME workshop. At that time a medical doctor came out and 

BDR personnel assaulted and put him down on the road. Being 

afraid he took shelter in the guard room. At about 10.00 A.M. he 

heard terrible firing. BDR personnel entered into EME workshop 

and set a machinegun on APC. Sepoy Al-Amin, Naik Mamun, 

Sepoy Farid, Sepoy Kamrul were on patrol duty with setting 

arms on APC on the road inside Peelkhana. (APC is used 
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carrying heavy arms) JCO Naik Subeder Abul Kashem directed 

the driver to carry on duty. At about 4 P.M. he went to EME 

canteen for food. On the way to canteen, he came to see Sepoy 

Shankar Kumar Barua to enter into EME workshop with arms. 

At that time he came to see a dead body of a Major who had 

involvement with ‘X¡m i¡a LjÑp§Q£’. Later on, he came to know that 

the dead body was of Maj. Salam and he was on duty at 

magazine of 36 Battalion. They also came to see Lance Naik 

Assistant Monowar with arms and helmet. He further came to 

see Sepoy (Armour) Saidur, Sepoy Asif Uzzal, Sepoy Billal 

Hossain on duty with arms on APC. He also came to see to make 

command the rebellions by NSub Shorarab Hossain, Habilder 

Nurul Islam, Senior JCO Subeder Maj. Md. Abdul Kayum, 

Subeder Mofazzar Hossain, Subeder Tarikul Islam, the 

Appellant Naik Subeder Nazrul Islam with arms on patrol 

duty. He remained in the EME workshop whole over the night. 

On the following day, on 26.02.2009 at about 9 A.M. he became 

ill and went to BDR hospital. At about 1 A.M. he went outside 

Peelkhana through gate No.1.  
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 No cross-examination was made on behalf of the 

appellant. In cross-examination on behalf of Subedar Maj. A. 

Kaium and others he stated that the Appellant hailed from EME 

section. He cannot say whether Naib Subedar Najrul is in 

service.  

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Museum from 11 A.M to 1 

P.M. At about 9.30 A.M he heard firing. He came to see the 

Appellant Naib Subedar Nazrul, 6266 Naib Subedar 

Waliullah, 34575 Habilder Sahab Uddin, 37323 Habilder 

Jumarat Ali, 42562 Naik Rezaul 45277 Habilder Anamul, 51429 

Shamsul Hoque to help the rebellions in taking arms.  

........................................................................  

In cross-examination on behalf of the appellant, he stated 

that he knew Golf filed. He did not tell anything to Maj. Shah 

Alam. He denied the suggestion that the accused took shelter in 

the central mosque and that the Appellant Nazrul was busy with 

stage management and that he deposed falsely at the instruction 

of the authority. 

  P.W.654 is the investigation officer, a formal witness. 



 

 

5458 

He was declined to cross-examine on behalf of the 

Appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W.171 deposed of Naib 

Subedar Nazrul of EME section not against the Appellant who 

hailed from 24 Rifle Battalion. He did not refer the 

Battalion/Regiment No. of the Appellant. His evidence does not 

bear any relevancy against the present Appellant. The testimony 

of P.W 411 also does not bear any relevancy. He did not refer 

the Battalion/ Regiment No. of the Appellant although he 

referred the Regiment No. of as many as 21 BDR personnel. He 

claims to see the Appellant to help the rebellions in taking 

arms, but he did not specify when and where he found the 

Appellant and how the Appellant was helping the rebellions in 

taking arms. His above evidence as to identification of the 

Appellant is vague, unspecified and as such unacceptable. Even 

he could not say what dress he worn. Prosecution could not 

make out convincing, credible evidence against the Appellant 

and it is apparent that trial court on miss-appreciation of 

evidence erroneously found him guilty of the offences and 
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sentenced him merely on surmise and conjecture and thus the 

impugned order warrants necessary interference.       

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. are eye witnesses to the occurrences. P.W 

171 identified the accused as Naib Subeder Nazrul and there is 
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only one Naib Subeder named Nazrul in the case. There 

remains no ambiguity in the testimony of P.W 171. He rightly 

referred the Appellant, who was seen in patrolling on A.P.C and 

to make command at evening. Earlier he knocked down a 

doctor by assaulting him. P.W 411 and the Appellant, both 

hailed from 24 Battalion. P.W. 411 admitted in cross-

examination on behalf of Tapash and another one that he joined 

24 Battalion on 15.01.2009. He saw the Appellant to help the 

rebellions in taking arms at the very outset of the occurrence. 

Undeniably arms were taking from Kote by breaking down it’s 

lock. It is needless to specify further. His evidence is quite clear 

and it cannot be termed as ambiguous. In view of the above 

evidence of prosecution witnesses it appears that the Appellant 

figured him as an active participant to the rebellion in attaining 

their common object/ common intention in consequence of 

which death was caused to 74 persons including 57 army 

officers and mass-mascere in Peelkhana.         

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence rightly found him 
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guilty of the offences and sentenced accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 171 and 411 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 
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Both the P.Ws. saw him with arms, in unlawful assembly 

and participating to the occurrence in furtherance of their 

common intention/object.   

P.W. 171 deposed-  

‘AvbygvwbK mKvj 9.45 NwUKvi mgq my‡e`vi †gRi †gv Aveyj KvBqyg, 

bv‡qe my‡e`vi bRiæj Bmjvg `ievi nj †_‡K †`Š‡o EME IqvK©k‡c Av‡mb| 

H mgq †gwW‡K‡ji GKRb Wv³vi mv‡ne †`Š‡o Avm‡j ˆmwbKiv Zv‡K gvi‡avi 

K‡i iv Í̄vi Dci †d‡j †`q| Avwg f‡q MvW© iæ‡g Avkªq †bB| AvbygvwbK mKvj 

10.00 Uvq mgq cÖPÛ †Mvjv¸wji kã cvB| H mgq ‰mwb‡Kiv A ¿̄ mn EME 

IqvK©k‡c Xy‡K APC Mvox e¨envi K‡i webv evav‡Z †mLv‡b Avgvi ˆmwbK APC 

†Z †gwkbMvb wdU K‡i| wmcvnx Avj Avwgb, bv‡qK gvgyb, wmcvnx dwi`, wmcvnx 

Kvgiæj A ¿̄ wb‡q APC †Z wcjLvbvi iv Í̄vq iv Í̄vq Unj w`‡Z _v‡K| APC 

GKwU hy× Mvox †hLv‡b fvix A ¿̄ e¨envi Kiv hvq| JCO bv‡qK my‡e`vi Aveyj 

Kv‡kg M¨v‡iR n‡Z G‡m wewfbœ mg‡q WªvBfvi‡`i wWDwU Kivi Av‡`k †`b| 

weKvj AvbygvwbK 4.00 Uvi mgq EME K¨vw›Ub n‡Z Lvevi Avb‡Z hvB| hvIqvi 

mgq †`wL wmcvnx ksKi Kygvi eo–qv A ¿̄ mn EME IqvK©k‡c Xy‡K c‡o| H 

mgq †`wL iv Í̄vi Aci cv‡k¦© AvbygvwbK 20/25 MR ỳ‡i Acv‡ikb WvjfvZ 

wUb‡k‡Wi c~e© cv‡k¦© GKRb †gR‡ii jvk gvwU‡Z c‡o Av‡Q|  c‡i Rvb‡Z cvwi 

36 e¨vUvwjqb A ¿̄vMv‡ii wWDwU Awdmvi wQ‡jb H g„Z †gRi mvjvg| mÜ¨vi mgq 

j¨vt bvt mnKvix g‡bvqvi Kv‡a A ¿̄ gv_vq †nj‡gU cwiwnZ Ae ’̄vq Lei ïb‡Z 
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‡`wL| APC ‡Z Unj †`qvi mgq wmcvnx Avigvi mvC ỳi wmcvnx Avwmd D¾j 

wmcvnx wejvj †nv‡mb †`i nv‡Z A ¿̄ wb‡q wWDwU Ki‡Z †`‡LwQ| we‡ ª̀vnx‡`i 

KgvÛ Ki‡Z †`wL bv‡qK †mvnive †nv‡mb, nvwej`vi byiæj Bmjvg, EME 

IqvK©k‡ci wmwbqi JCO my‡e`vi †gRi †gvt Avãyj KvBqyg, my‡e`vi †gvRvddi 

†nv‡mb, my‡e`vi ZwiKyj Bmjvg, bv‡qK my‡e`vi bRiæj Bmjvg A ¿̄ wb‡q Unj 

K‡i Ges KgvÛ Ki‡Z _v‡K|’ 

P.W. 411 deposed-  

‘9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDjvn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K A ¿̄ 

wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 

77544 Rwmg, 77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 

68306 †Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn 

A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| wKQy¶b c‡i 47474 BKevj‡K Pick 

up G †`wL 68696 wmcvnx Ry‡qj, 78480 wmcvnx iwng‡K gvBwKs Ki‡Z †`wL| 

wKQy c‡i 68696 wmcvnx Ry‡qj 73722 bRi“j‡K dvqvi Ki‡Z †`wL|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 



 

 

5468 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.382 Sepoy/66203 Nazir Hossain.  
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Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/482 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habibur Rahman 

 P.W.488 Md. Helal Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

Shamim Al Mamun (C.S. A.50) 

 Md. Emran Chowdhury (C.S. A. 34) 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   
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P.W.29 deposed that at the time of occurrence he had his 

posting in 24 Rifle Battalion. On 25.02.2009 he attended golf 

ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat he moved towards Battalion for safe shelter and 

thereafter he came to line. Therefrom he came to see J.C.O 

Subader Maj. Gofran Molik along with Sepoy Azim Patowary, 

Habilder Jamarat Ali, Habilder Abu Taher, Habilder 

Sahabuddin, Sepoy Emran Chaudhury, Sepoy Faruq Ahmed, 

Sepoy Abdur Rahim, the appellant Sepoy Nazir Hossain, 

Sepoy Jahangir, Lance Naik Ekramul, Sepoy Sankar, Lance 

Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance Naik 

Badsha Mia, Sepoy A. Based and others to make firing and 

abusing with excited mood adjacent to line and also came to 

hear a direction by Subader Maj. Gofran, Sepoy Azim, Habilder 

Fajlul Huq, Habilder Sahabuddin, Habilder Jumrat Ali, 

Habilder Taher, Sepoy Emran for taking arms and participating 

in the rebellion. 
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In cross-examination on behalf of appellant, he stated 

that he deposed before I.O. I.O scribed it by his own hand and 

typed and read over to him. He denied the suggestion that the 

appellant was in the golf ground. He reiterated that he saw him 

to fire with arms. He denied the suggestion that he deposed 

falsely.  

P.W.488 is Sepoy 60703 Md. Helal Uddin deposed that on 

14.09.2009 A.S.P Rownokul showed him video footage. He 

identified 3528 Subeder Major Gofran, the appellant 66203 

Nazir, 73140 Shahjahan, 68696 Shamim Al-Mamun, 74815 

Faruque Ahmed, 75847 Ashraful from fideo-footage. He 

identified their picture as exhibit CXLVIII series.  

In cross-examination, he stated that there is no reference 

of case number in the picture. There is also no reference of date 

in support of his signature. He denied the suggestion that he 

could not identify the accused from picture. He cannot say when 

the picture was taken. He did not retain the negative of the 

picture. He deposed before the I.O. Raunakul twice. In his 

deposition before the I.O. he did not refer the name of Ashraf, 

Nazir, Faruk, Gofran, Juel, Shahjahan in his statement on 
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10.30.11 and 14.09.2009. He denied the suggestion that he 

deposed falsely as being tutored.  

P.W.357 Sahadat Hossain, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

18.04.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 598 and his 

signature 598/1 series.  

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the appellant he stated 

that he recorded two statements of P.W. 488 on 14.09.2009 and 

10.03.2011. In those statements he did not refer the name of the 

appellant. The appellant was taken on remand for 14 days in 

three times. He denied the suggestion that P.W. 488 was on 

leave at the time of occurrence. 

The confessional statement of co-accused Shamim Al 

Mamun (C.S.A 50) runs as under- 

“MZ 24/2/09 Bs Zvwi‡L ivZ 3.30 Uv ch©šÍ evei MÖvDÛ, ie M¨vjvix 

†_‡K Mjd MÖvDÛ Mv‡bi g‡Â †Pqvi †bqvi Kv‡R wb‡qvwRZ wQjvg| KvR 

†k‡l wbR e¨viv‡K wM‡q NygvB| 25/2/09 Bs ZvwiL mKvj 8.00 Uvi c‡i 
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Nyg †_‡K D‡V K¨vw›U‡b bv Í̄v Kwi| `ievi n‡j Avgvi wWDwU wQj bv| 

bv Í̄v K‡i G‡m Kv‡jv †MwÄ I Kv‡jv c¨v›U cwo| RyZv civi mgq wmcvnx 

dwi` †`Š‡o G‡m e‡j `ievi n‡j hy× jvM‡Q Avcbviv ZvovZvwo †ei 

nb| ZLb jvB‡b wQj nvwej`vi iwKe I nvwej`vi ZwiK| Avwg 

†Mvjv¸wj I wPrKvi ïb‡Z cvB| Avwg 24 e¨v‡Uwjqv‡bi ˆmwbK e¨vivK bs 

2 Gi c~e© cv‡k _vKZvg| e¨viv‡K wZb Zjvq _vKZvg| 3/4 Rb jvj 

gy‡Lvkavix Avgv‡`i e¨viv‡K Xz‡K e‡j ÔÔ†Zviv GLv‡b wK Ki‡ZwQm| 

AvR‡K we,wW Avi ¯̂vaxb| †KvZ †Lvjv Av‡Q| †mLv‡b wM‡q A ¿̄ †b| 

Zv‡`i mevi nv‡Z A ¿̄ wQj| Avwg RyZv c‡i `vwo‡q _vK‡j Zv‡`i GKRb 

Avgv‡K jvw_ †g‡i e‡j †h, ZvovZvwo †Kv‡Z hv| A ¿̄ †b| Gici  Avwg 

wb‡P †b‡g Avwm| bvgvi mgq 1 Zjvi wmwo‡Z `vwo‡q ‡`wL †h, 24 

e¨v‡Uwjqv‡bi wmcvnx gvmyg, nvwej`vi Aveyj Kv‡kg wmMb¨vj, nvwej`vi 

RygviZ Avgv‡`i 2.I.C ‡gRi kvn Avj‡gi mv‡_ Avgv‡`i ev‡¯‹U MÖvD‡Û 

nvZ †b‡o †b‡o K_v ej‡Q| wmcvnx gvmyg jvB‡bi w`‡K P‡j hvq| evKx 

ỳÕRb †gRi m¨vi‡K wmMb¨vj iæ‡g wb‡q wbivc` RvqMvq AvU‡K iv‡L| 

Gici Avwg wmwo †_‡K †b‡g †Kv‡Zi w`‡K hvB| ZLb Abygvb mKvj 

10.00/10.20 Uv n‡e| A‡b‡K A ¿̄ wb‡q hvw”Qj| Zv‡`i wPb‡Z cvwi 

bvB| GKRb ˆmwbK meyR is‡qi gy‡Lvk cov, nv‡Z 2 Uv Gm,Gg, wR 

wb‡q †ei Av‡m †KvZ †_‡K| †m Avgv‡K GKUv Gm.Gg.wR †`q| H 

Gm.Gg.wRi g¨vMvwR‡b ¸wj wQj bv| Gici Avwg †m±i jvB‡bi w`‡K 
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†`Š‡o P‡j Avwm| †m±i Ges 24 e¨v‡Uwjqv‡bi gvSLv‡b 3Uv Ggywbkb 

e· †Lvjv cvB| †mLvb †_‡K Avwg GK gyV ¸wj †bB| Abygvb 20/22 

ivDÛ ¸wj wQj| Gici Avwg †`Š‡o †m±i gmwR‡`i iv Í̄v w`‡q †Rwm I 

d¨vwgwj †KvqvU©v‡ii mvg‡bi cvwbi U¨vw¼‡Z ewm| †mLv‡b g¨vMvwR‡b ¸wj 

†jvW Kwi Ges e‡m _vwK| Gi g‡a¨ ¸wji kã n‡ZB _v‡K| mevB‡K 

†`Šov‡`Šwo Ki‡Z †`wL| GB mgq †m±i gmwR` †_‡K gvBwKs K‡i ejv 

nw”Qj †h, Avcbviv G‡jv‡g‡jv †Nviv‡div bv K‡i wW‡d‡Ý hvb, cÖwZ 

†M‡U †M‡U hvb I ‡`qv‡j †`qv‡j hvb| AviI e‡j †h, Avgv‡`i `vex 

miKvi‡K ejv nB‡Q| `vex My‡jvi K_v e‡j Ges wegvb nvgjv n‡Z cv‡i 

e‡j wbivc` ’̄v‡b _vK‡Z e‡j| Gici Avwg †`Š‡o 5 bs †M‡Ui w`‡K 

hvB| †mLv‡b mvivw`b A_©vr 5.30 Uv weKvj ch©šÍ wWDwU Kwi| wWDwUiZ 

Ae ’̄vq mvsevw`K Avgv‡K we‡ ª̀v‡ni KviY wRÁvmv Ki‡j Avwg ewj †h, 

(1) wbR¯̂ Awdmvi wb‡qvMi `vex (2) wgk‡bi `vex (3) Acv‡ikb 

Wvjfv‡Zi mwVK wnmv‡ei `vex Gme ewj hv Avwg gvB‡K ï‡bwQ| †mLv‡b  

†ejv 1.00 Uvi w`‡K Avgv‡`i 24 e¨v‡Uwjqv‡bi wmcvnx bvwRi I ev‡Q` 

wWDwU K‡i| Ab¨vb¨ e¨v‡Uwjqv‡bi A‡b‡K wQj| Zv‡`i wPwb bv| mevi 

nv‡Z A ¿̄ wQj| 5.00 Uvi c‡i bv‡qK gwbiæj Bmjvg evRv‡ii e¨vM wb‡q 

†`qvj Uc‡K †fZ‡i †Xv‡K| gy‡Lvkavix ˆmwbKiv G‡m K‡qKevi Z`viwK 

K‡i hvq| Gici mÜ¨vi c‡i jvB‡b wdwi| jvBb AÜKvi| ¸Re ïwb †h, 

wegvb nvgjv n‡e Rb¨ jvBU eÜ| Avwg Gici weQvbvq ï‡q cwo I c‡i 
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Nywg‡q hvB| ciw`b 26/2/09 Bs Zvwi‡L mKvj Abygvb 8.00 Uvi c‡i 

Nyg †_‡K DwV Ges j¨vÝ bv‡qK dwi`‡K †`wL| †ejv 11.00 Uvi w`‡K 

†Kv‡Z wM‡q A ¿̄ Rgv w`‡q _vwK| dwi‡`i Kv‡Q ïwb †h, A‡b‡K cvwj‡q 

hv‡”Q| Gici Avwg †cvkvK Ly‡j, †Mvmj K‡i weKvj 4.00 Uvi c‡i 

†WBix dv‡g©i †`qvj Uc‡K cvwj‡q hvB| Gici MveZjx hvB| †mLv‡b 

m`iNv‡U Avwm| †mLv‡b GKUv †nv‡U‡j Ae ’̄vb Kwi| 03/03/09 Bs 

ZvwiL mKv‡j Avevnbx gv‡V †hvM`vb Kwi| Avgvi evev Avgv‡K †dvb 

Ki‡j Zvi mv‡_ K_v nq| GB Avgvi e³e¨| hv mZ¨ Rvwb ZvB 

ejjvg|” 

The confessional statement of co-accused Md. Emran 

Chowdhury (C.S. 34) runs as under- 

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 
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jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 

gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 
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n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwg| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 
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e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© iæ‡g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K †eiæ‡Z cvi‡Qb bv| wKQz ¶b ci m¨vi‡K 

†dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj Kvco evav 

K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci GKRb‡K wPb‡Z 

cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m Avgv‡`i wRÁvmv 

K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K ‡mLvb †_‡K †ei K‡i 

†`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i MvW©iæg †_‡K †ei n‡q 

Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 ivB‡dj e¨v‡Uwjqv‡bi 

w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi wmivR 

K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi n‡ji wfZ‡i A‡bK Awdmv‡ii 

jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ 

G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj †bB hvi b¤̂i 441 Ges †m m‡½ 
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20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi ‡gRi †Mvdivb gwjøK IqvwKUwK‡Z 

Avgv‡K Awd‡m †h‡Z e‡j| Avwg Awd‡m hvB Ges †mLv‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi 

AvwRg cv‡Uvqvix, wmcvnx AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z 

A ¿̄ wQj| Gi wKQz¶b ci BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j 

jyrdi ingvb m¨vi †`Š‡o Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| 

my‡e`vi †gRi †Mvdivb gwjøK wmI m¨vi‡K e‡j †h, Avcbv‡K 13 

ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, †mLv‡b mKj Awdmviiv Av‡Qb| Avgiv 

ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj 

e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK 

K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi ingvb‡K 13 

ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii 

WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL 

euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 13 ivB‡d‡ji mvg‡b 

iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi (mshy³ wbg©vb kvLv) 

wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi jvk Kuv‡a K‡i 13 

ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb †_‡K jvB‡b Avwm| 

jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Zv‡ni, nvwej`vi 
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†gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm Gg wR nv‡Z 

wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg A ¿̄ wb‡q 

wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv LvIqvi 

mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, wmcvnx 

Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: bv‡qK 

AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m Ae ’̄vb 

Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI mv‡n‡ei ivbvi 

wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, Avgv‡`i wmI 

mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi mwdK mn wmI 

†j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi Kwi, Ab¨vb¨iv 

jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx AvwRg cv‡Uvqvix 

g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj e¨v‡Uwjq‡b †diZ 

Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL w`evMZ iv‡Z wmcvnx 

mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, my‡e`vi †gRi 

†Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j wm I mv‡n‡ei 

¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q hvB| Zvici 

Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i wb‡q †KvqvU©vi 

Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 ivB‡dj 

e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 ivB‡dj 

e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 
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†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 

Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that P.W. 29 did not refer the 
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Battalion/Regiment No. of the appellant. He referred merely as 

Sepoy Nazir. It appears from the record that there are two  BDR 

persons named Nazir. His identification to the appellant thus 

appears not proper. He claims to see the appellant in agitated 

mood and on firing in midst of as many as 15 (fifteen) 

rebellions. His uncorroborated solitary testimony with its 

dubious nature can’t be relied on to support the charges against 

the appellant P.W.488 does not display any substantive 

evidence. He merely identified the appellant from video-footage 

shown to him by A.S.P Rownokul. The above identification 

beyond judicial process can’t be taken into consideration as 

evidence. Besides, admittedly he deposed twice on 14.09.2009 

and 10.03.2011 (as admitted by I.O) and in both statements he 

did not refer the name of the appellant. His evidence bears no 

substance, rather it is an embellishment. The confession of the 

co- accused finds no corroboration and thus it bears no 

evidentiary value.  

Mr. Islam further adds that the prosecution evidence is so 

shaky and meager in nature that it can’t be based on to support 

the conviction and it warrants interference. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant and both the P.Ws.29 and 488 hailed from 24 

Battalion. P.W.29 clearly identified him as Sepoy Nazir  of 24 

Battalion. From record it appears that only one Sepoy named 

Nazir in 24 Battalion. There is another accused named Nazir 
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but he hailed from 13 Battalion. So there is no doubt to the 

identification of the appellant by the aforesaid P.Ws. P.W. 29 

saw the appellant on firing and with agitated mood. He figured 

himself as an active rebellion. P.W. 488 identified the appellant 

from video-footage. Exhibit CXLVIII corroborates his 

activeness as rebellion. The confession of co-accused also lends 

support to evidence of P.W. 29.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 
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Co-accused Shamim Al Mamun (C.S.A 50) stated in his 

confessional  statement- 

“Gici Avwg wmwo †_‡K †b‡g †Kv‡Zi w`‡K hvB| ZLb Abygvb mKvj 

10.00/10.20 Uv n‡e| A‡b‡K A ¿̄ wb‡q hvw”Qj| Zv‡`i wPb‡Z cvwi 

bvB| GKRb ˆmwbK meyR is‡qi gy‡Lvk cov, nv‡Z 2 Uv Gm,Gg, wR 

wb‡q †ei Av‡m †KvZ †_‡K| †m Avgv‡K GKUv Gm.Gg.wR †`q| H 

Gm.Gg.wRi g¨vMvwR‡b ¸wj wQj bv| Gici Avwg †m±i jvB‡bi w`‡K 

†`Š‡o P‡j Avwm| †m±i Ges 24 e¨v‡Uwjqv‡bi gvSLv‡b 3Uv Ggywbkb 

e· †Lvjv cvB| †mLvb †_‡K Avwg GK gyV ¸wj †bB| Abygvb 20/22 

ivDÛ ¸wj wQj| Gici Avwg †`Š‡o †m±i gmwR‡`i iv Í̄v w`‡q †Rwm I 

d¨vwgwj †KvqvU©v‡ii mvg‡bi cvwbi U¨vw¼‡Z ewm| †mLv‡b g¨vMvwR‡b ¸wj 

†jvW Kwi Ges e‡m _vwK| Gi g‡a¨ ¸wji kã n‡ZB _v‡K| mevB‡K 

†`Šov‡`Šwo Ki‡Z †`wL| GB mgq †m±i gmwR` †_‡K gvBwKs K‡i ejv 

nw”Qj †h, Avcbviv G‡jv‡g‡jv †Nviv‡div bv K‡i wW‡d‡Ý hvb, cÖwZ 

†M‡U †M‡U hvb I ‡`qv‡j †`qv‡j hvb| AviI e‡j †h, Avgv‡`i `vex 

miKvi‡K ejv nB‡Q| `vex My‡jvi K_v e‡j Ges wegvb nvgjv n‡Z cv‡i 

e‡j wbivc` ’̄v‡b _vK‡Z e‡j| Gici Avwg †`Š‡o 5 bs †M‡Ui w`‡K 

hvB| †mLv‡b mvivw`b A_©vr 5.30 Uv weKvj ch©šÍ wWDwU Kwi| wWDwUiZ 

Ae ’̄vq mvsevw`K Avgv‡K we‡ ª̀v‡ni KviY wRÁvmv Ki‡j Avwg ewj †h, 

(1) wbR¯̂ Awdmvi wb‡qvMi `vex (2) wgk‡bi `vex (3) Acv‡ikb 
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Wvjfv‡Zi mwVK wnmv‡ei `vex Gme ewj hv Avwg gvB‡K ï‡bwQ| †mLv‡b  

†ejv 1.00 Uvi w`‡K Avgv‡`i 24 e¨v‡Uwjqv‡bi wmcvnx bvwRi I ev‡Q` 

wWDwU K‡i| Ab¨vb¨ e¨v‡Uwjqv‡bi A‡b‡K wQj| Zv‡`i wPwb bv| mevi 

nv‡Z A ¿̄ wQj|” 

Co-accused Md. Emran Chowdhury (C.S. 34) stated in 

his confessional statement- 

“Avgiv ZLb wmI †K wb‡q 13 ivB‡dj e¨v‡Uwjqvb hvB| 13 ivB‡dj 

e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK 

K‡i `vo Kwi‡q †i‡L‡Q| Avgiv wmI †j: K‡b©j jyrdi ingvb‡K 13 

ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi wcQ‡b wb‡q hvB| wmI m¨v‡ii 

WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj Kvco w`‡q wm I mv‡n‡ei †PvL 

euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg Avgvi ivB‡dj w`‡q wm I 

mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o hvb| †Mvdivb gwjøK 

Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 13 ivB‡d‡ji mvg‡b 

iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi (mshy³ wbg©vb kvLv) 

wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi jvk Kuv‡a K‡i 13 

ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb †_‡K jvB‡b Avwm| 

jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Zv‡ni, nvwej`vi 

†gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm Gg wR nv‡Z 

wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg A ¿̄ wb‡q 
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wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv LvIqvi 

mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, wmcvnx 

Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| 

................................... 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, 

wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvKmyg, wmcvnx Avj gvgyb, 

wmcvnx ingvb, wmcvnx Rvnv½xi, wmcvnx bwdDj, wmcvnx DËg eoyqv, 

wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv Awdmvi‡`i cwiev‡ii mv‡_ 

A‡mŠRb¨g~jK AvPib K‡i|  ” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

P.W. 29 saw him with arms, in unlawful assembly and to 

active participate in the occurrence in furtherance of their 

common intention/object. P .W. 488 identified him with video 

footage exhibit- CXLVIII. The footage figures him as a 

rebellion with arms talking before media.    

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 29 provides direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 29 deposed-  

‘e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| 

†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK 

nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg 

jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 

gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 

wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb, wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 



 

 

5493 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.401 Habilder/27989 Md. Abdur 

Rahman. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 
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under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.65 Habilder Abu Taher 

 P.W.99 Md. Kamrul Hasan 

 P.W.482 Habilder Rahman 

 P.W.330 Minhajum Munira, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statements of co-accused 

– Sazzad Hossain (C.S.A.10) 

Md. Shah Alom (C.S.A.15) 

Sekendar Ali (C.S.A.421) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 of Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away locking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll‡a Ll‡a’. 3 

(three) rebellions came down from the vehicle, assaulted him 

and asked him for arms and in default threatened his life. He 

informed them that arms were taken away by the previous 

party. Thereafter they left him. Among them he could identify 

Naik Subader Helal, the Appellant Habilder Rahman, Naik 

Zia, Sepoy Ali Forhad, Azad, Lance Naik Gausul, Sepoy 

Akbor, Lance Naik Harun, Habilder Kashem, Bayzed,  Naik 

Shahid and Sepoy Riaz. They ran away from Peelkhana on 

26.02.2009.  

 In cross-examination on behalf of the Appellant, he 

stated that he deposed before I.O. on 26.08.2009 and before 

Magistrate on 08.11.2009. The Sepoys were on patrolling by 

pickup folding their mouth. The Appellant Habilder Rahman 
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was with arms and without arms but he was leading the group 

in his both position. He denied the suggestion that he made 

contradictory statements before I.O. and Magistrate.  

P.W.99 Sepoy 56944 Md. Kamrul Hasan deposed that on 

25.02.2009 he went to Darber. When D.G. was delivering 

speech he heard firing. All were running to and fro. BDR 

personnel left Darber. He came back to unit. On his way to Unit 

he came to see JCO 6320 Naik Subader Helal, the Appellant 

27989 Habilder Abdur Rahman, 68891 Sepoy Rubel and 

77667 Sepoy Ferdous to make fire. At about 6 P.M. he left 

Peelkhana and went to his residence.  

In cross-examination on behalf of the Appellant, he 

stated that Habilder Abdur Rahman is an aged man. He was 

older than Helal. He cannot say whether Habilder Abdur 

Rahman had been suffering from illness. He denied the 

suggestion that on the date of occurrence the Appellant was in 

his Unit and that he deposed falsely. 

P.W. 482 Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26th 

Feb, 2009 he identified Sepoy 66811 Shamim, Sepoy 78698 
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Abdullah Al Mamun, Sepoy 77667 Ferdous, RDA 153 DAD 

Habibur Rahman, the Appellant Habilder 27989 A. Rahman, 

Sepoy 76539 Rasel, Sepoy 67131 Almas, Sepoy 67191 Jalil, 

Sepoy 65330 Rashid, 59453 Badal, 67909 Khalilur, 53027 

Harun or Rashid. They all including Sepoy 65140 Moyeen were 

of 13 Battalion. He identified the photo exhibit CXLIII. 

In cross-examination on behalf of the Appellant, he stated 

that he deposed before the I.O. Ranakul Houqe Chowdhury on 

14.09.2009. He signed on photo on 31.12.2009. There is no 

reference of case number on the photo. The photo of DAD 

Touhid was taken at gate No.4. He cannot say which channel 

took the photo. ................... 

......................................... .............. 

 P.W.330 Minhajum Munira, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

18.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 389 and her 

signature 389/1 series.  
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In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 05.05.2009 and he 

recorded his statement on 18.05.2009. The Appellant was taken 

on remand for 5 days. He can’t say where the Appellant was for 

the rest period. He denied the suggestion that he did not 

appraise the effect of confession to the Appellant and that did 

not comply the provisions of 164/ 364 of the Code of Criminal 

Procedure in recording the statement. Pages 1 and 2 do not bear 

his signature. He denied the suggestion that he recorded the 

statement of the Appellant without perusing the judicial record.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 06.05.2009. He denied 

the suggestion that the Appellant was arrested on 05.04.2009 

and he kept the Appellant in his custody till 06.05.2009. He 

recorded the statement of the P.W.65 under 161 of the Code of 

Criminal Procedure on 26.08.2009 and took step for recording 

his statement under Section 164 of the Code of Criminal 

Procedure on 08.11.2009. He perused both the statements 

P.W.65 hailed from ‘B ’ and the accused from ‘G’ Company but 
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both were of same Battalion.  He recorded the statement of the 

P.W.99 hailed from Sadar Company. He did not specify when 

and where he saw the Appellant and his residence either in 

Peelkhana or outside Peelkhana. He recorded the statement of 

P.W.482 on 14.09.2009. The Appellant was taken on remand 

for 5 days. At the time of occurrence the Appellant was aged 51 

years. He denied the suggestion that he implicated the 

Appellant falsely for regretting his proposal to be a witness and 

that his confession was obtained under coercion.  

The confession of the Appellant Md. Abdur Rahman 

(C.S.A.401), runs as under- 

“25−n ®ghÐ¦u¡l£ pL¡m 7.00V¡ ®b−L A¡¢j fÉ¡−lX NË¡E−ä 24 J 36 

l¡C−gm hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hal−el c¡¢u−aÅ ¢Rm¡jz 24 

hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hale Ll¡ ®no q−mC A¡¢j …¢ml në öe−a 

f¡Cz clh¡l qm ®b−L ®m¡LSe ®c±s¡−a ®c±s¡−a ®hl q−u A¡p¢Rmz aMe 

A¡¢jJ a¡−cl p¡−b hÉ¡V¡¢mu¡−el ¢c−L k¡Cz l¡Ù¹¡u qW¡v A¡j¡l ®j¡h¡Cm 

®h−S J−Wz ®L¡a NCO e¡−uL n¡jp¤m qL ®g¡e ¢c−u S¡e¡k ®L¡a m¤V 

q−u−Rz A¡¢j A¡j¡l ®pƒl ®L¡u¡VÑ¡l N¡XÑ 13 hÉ¡V¡¢mu¡−el ®L¡−a ¢N−u 

®cM−a f¡C ph AÙ» m¤V q−u ®N−Rz A¡¢j aMe hÉ¡V¡¢mu¡−el jp¢S−cl 

p¡j−e p¤−hc¡l ®jSl ®nM S¤h¡−ul A¡q−jc−L report Ll−m ¢a¢e e£lh 
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b¡−Lez f−l A¡¢j A¡j¡l m¡C−e Q−m k¡Cz A¡e¤j¡¢eL c¤f¤l 1.30V¡l ¢c−L 

A¡j¡l ®j−u A¡j¡−L ®g¡e L−l ¢fmM¡e¡ ®b−L ®hl q−u ®k−a h−mz A¡¢j 

3ew ®N−V k¡Cz ®j−u−L ®g¡−e S¡e¡C ®hl qJu¡ pñh euz 3ew ®NV ®b−L 

¢g−l A¡p¡l f−b HLV¡ ¢fL A¡f N¡s£−a e¡−uh p¤−hc¡l −qm¡m E¢Ÿe pq  

AS¡e¡ 4/5 Se−L …¢m J ®h¡j¡ e¡j¡−a ®c¢M ®N−Vl L¡−Rz  e¡−uh 

p¤−hc¡l −qm¡m A¡j¡−L N¡¢s−a a¥−m ®euz N¡¢s−a JW¡l pju l¡Ù¹¡u f−s 

b¡L¡ ®h¡j¡l h¡„¢V A¡¢j HLSe ¯p¢eL Hl pq¡a¡u l¡Ù¹¡l f¡−n p¢l−u 

l¡¢Mz N¡¢s−a EW¡l fl AeÉ HLSe °p¢e−Ll Hp Hj ¢S A¡¢j A¡j¡l 

q¡−a d−l l¡¢Mz N¡¢s hÉ¡V¡¢mu¡−e ®f±R¡−m A¡¢j AÙ» N¡¢s−a ®l−M m¡Ce 

Q−m k¡Cz q¡¢hmc¡l q¡−aj, ¢pf¡q£ A¡S¡c ¢pf¡q£ glq¡c−L hÉ¡V¡¢mu¡e 

Hm¡L¡u AÙ» q¡−a O¤l−a −c¢Mz A¡¢j m¡C−eC b¡¢LzI¢ce 26 a¡¢lM AÙ» 

Sj¡ ®cu¡ pwœ²¡¿¹ −O¡oe¡ ö−e ®pƒl ®L¡u¡VÑ¡l N¡−XÑ k¡C c¤f¤l 2.00V¡l 

¢c−Lz JM¡−e ¢N−u −c¢M A−eL AÙ» Ù¹¤f L−l l¡M¡z A¡¢j q¡¢hmc¡l nq£c 

q¡¢hmc¡l l¢gL¥m Cpm¡jpq 3/4  Se ¯p¢eL ¢j−m A¡j¡−cl 

hÉ¡V¡¢mu¡−el AÙ»  Ù¹¤f ®b−L fªbL L−l l¡¢MzA¡e¤j¡¢eL 4.30V¡l ¢c−L 

m¡C−e H−p −c¢M AÒf ¢LR¤ pwMÉL hÉa£a ph¡C Q−m ®N−R f¡¢m−uzI¢ce 

l¡−a m¡C−e b¡¢Lz 27/02/09 a¡¢lM pL¡m 8.30 V¡u p¤−hc¡l ®jSl 

®nM S¤h¡−ul A¡q−jc A¡j¡−cl ph¡C−L q¡pf¡a¡−m ®k−a h−mz 

q¡pf¡a¡−m k¡Ju¡l fl ®pM¡−eC ¢Rm¡jz I¢ce påÉ¡u ¢XH¢X −a±¢qc 
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q¡pf¡a¡−m A¡−pe Hhw HL HL hÉ¡V¡¢mu¡e−L HL HL am¡u ®pV L−l 

®l−M A¡−pez 14 ¢ce q¡pf¡a¡−m ¢Rm¡jz a¡lfl hÉ¡V¡¢mu¡−e b¡¢Lz ” 

The confessional statement of co-accused Sazzad 

Hossain (C.S.A.10) runs as under- 

“Avwg wewWAvi Gi wmcvnx| 13.07.06 Bs ZvwiL n‡Z Avwg wcjLvbvq 

AvwQ| MZ 25.02.09 Bs ZvwiL mKvj AvbygvwKb 7.30 Uvq `ievi 

c¨v‡i‡W hvIqvi Rb¨ Avwg cȪ ‘wZ wbw”Qjvg| ZLb 13, ivB‡dj 

e¨v‡Uwjqv‡bi GKvD›U  K¬vK© wmcvnx gBb G‡m Avgv‡K e‡j †Zvgvi 

`iev‡i †h‡Z n‡e bv; †Zvvgi IqviwKs Av‡Q| †m Avgv‡K 24 

e¨v‡Uwjqv‡bi ev‡¯‹U ej MÖvD‡Û mKvj 9.00 Uvq †h‡Z e‡j| Avwg Zvi 

K_v g‡Zv †mLv‡b hvB|  1/2 wgwbU ci 44 e¨v‡Uwjqv‡bi wmcvnx †mwjg 

mn 10/12 wmcvnx †mLv‡b Av‡m|  GKRb Avgv‡K wR‡Ám K‡i GB †Q‡j 

GLv‡b Zzwg wK Ki| Avwg ewj Avwg IqvwKs G G‡mwQ|  gBb fvB 

Avgv‡K Avm‡Z e‡j‡Q| ZLb H †jvKwU Avgv‡K e‡j I gBb †Zvgv‡K 

Avm‡Z e‡j‡Q Zvn‡j wVK Av‡Q| Avgv‡`i mv‡_ ‡dwUK Zzwg Avgv‡`i 

mv‡_ Avm| Avwg I‡`i mv‡_ mKvj AvbygvwbK 9.15 Uvi w`‡K GK‡hv‡M 

†m›Uªvj †Kv‡Z hvB| ZLb †gRi wmivR m¨vi `iRvq G‡m wR‡Ám K‡i G 

evev †Zvgiv Kviv| m¨vi GB K_v ej‡ZB wmcvnx †mwjg mn Av‡iv 2 Rb 

m¨v‡ii gyL †P‡c a‡i| Zv‡K †e‡a †d‡j| m¨vi‡K Zvi wWDwU iæ‡g 

AvU‡K iv‡L| evB‡i †_‡K Zvjv jvwM‡q †`q| ZLb wiqvR m¨v‡ii 
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†gvevBj †dvbwU wmcvnx †mwjg †K‡o wb‡q Avgvi Kv‡Q †`q| Avwg Zv 

wb‡Ri Kv‡Q †i‡L †`B|  Zvici Avwg mn mevB †Kv‡Z hvB| 10/12 

R‡bi g‡a¨ †KD †KD †Kv‡Zi Zvjv †f‡½ †d‡j| Avgiv mevB †KvZ 

†_‡K A ¿̄ †bB| Avwg GKwU Gm, Gg, wR †bB| cv‡kB g¨vMvwRb †_‡K 

¸wj ‡jvW Kwi| Zvici `ievi n‡ji cv‡k myjZvb MÖvD‡Û P‡j hvB| 

Avwg dvKv dvqvi Kwi| Zvici wcjLvbvi wfZ‡i wbg©vbvaxb knx` dRjyj 

nK Bswjk wgwWqvg ¯‹z‡ji w`‡K hvB| †`wL †h GKwU wcK Avc Mvox 

†_‡K `ievi n‡ji w`‡K ¸wj Qzo‡Q| GKRb Avwg© Awdmvi †`Šwo‡q 

Avgv‡`i w`‡K Avm‡Z wQj| Avgvi mv‡_ †h 2 Rb wQj Zviv m¨vi‡K ¸wj 

K‡i| Avgv‡KI ¸wj Ki‡Z e‡j| Avgvi mv‡_ †h 2 Rb wQj Zv‡`i 1 

Rb‡K wPwb|  bvg wmcvnx kvnv`Z| †m UªvUz †kvKivi Rb¨ G‡mwQj Ges 

13, e¨vUvwjqv‡b mshy³ wQj| Avgvi mv‡_ _vKv 2 R‡bi K_vg‡Zv AvwgI 

¸wj Kwi| Avgv‡`i ¸wj‡Z H Avwg©  Awdmvi gviv hvq| Zvici Avgiv 

13, ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û P‡j hvB| †mLvb †_‡K AvbygvwbK 

11.00 Uv 11.30 Uvi w`‡K 3 bs †MB‡U hvB| ‡mLv‡b wM‡q wewfbœ wgwWqv 

I msev` Kwg©‡`i mv‡_ K_v ewj| Zvici Avevi 13 e¨v‡Uwjqv‡b wd‡i 

hvB| 13, e¨v‡Uwjqv‡bi GKRb my‡e`vi (hvi bvg Rvwb bv bZzb G‡m‡Q) 

wWDwU †M‡U †`q| Avwg †m †gvZv‡eK cÖvPx‡ii Kv‡Q wWDwU Kwi| 1/2 

N›Uv wWDwU Kivi ci †mLvb †_‡K wmMb¨vj †m›Uv‡ii gmwR‡`i eviv›`vq 

wM‡q e‡m _vwK| c‡ii w`b mKv‡j A_©vr 26/2/09 Bs ZvwiL Avevi 13, 



 

 

5503 

e¨v‡Uwjqv‡b P‡j hvB| †mLv‡b nvwej`vi Avj‡gi nv‡Z Gm,Gg,wR †`wL| 

GKUz ci gvB‡K ïwb †h cÖavbgwš¿ Avgv‡`i `vex †g‡b wb‡q‡Q Avcbviv 

mevB A ¿̄ Rgv †`b| ZLb Avwg 13, e¨v‡Uwjqv‡bi nvwej`vi (Avjdv 

†Kv¤úvbxi wm,GBP,Gg) ingv‡bi Kv‡Q A ¿̄ Rgv w`‡q e¨viv‡K P‡j hvB| 

Zvi ci ỳcyi 2.30 Uvi mgq wmwfj †cvlv‡K †avcv Lvbvi cvk w`‡q gB 

w`‡q Iqvj UcKvBqv cvjvBqv hvB| GB Avgvi Revbew›`| ” 

The confessional statement of co-accused Md. Shah 

Alom (C.S.A.15) runs as under- 

“B¢j ¢hNa 2004 p¡−m ¢h¢X Bl pcl cçl, ¢fmM¡e¡u LjÑla l−u¢Rz 

Bj¡l ®L¡j−l hÉ¡b¡l L¡l−e OVe¡l  ¢ae j¡p BN ®b−L B¢j c¤d ¢Xj 

pwNËq L−l ¢gô ®j−p ¢ca¡jz HV¡C ¢Rm Bj¡l L¡Sz B¢j ®L¡u¡VÑ¡l f¡C 

e¡C ¢hd¡u 17, j−enÄl ®l¡X, q¡S¡l£h¡N, Y¡L¡u i¡s¡ b¡La¡jz 25.02.09 

¢MËx c¤d ¢Xj pwNËq L−l pL¡m Ae¤j¡e 9.15 O¢VL¡l ¢c−L 13 hÉ¡V¡¢mu−e 

B¢pz ®pM¡−e b¡L¡hÙÛ¡u pL¡m Ae¤j¡e 9.30 O¢VL¡l ¢c−L ®N¡m¡ …¢ml 

në öe−a f¡Cz në a£hÐal q−m 13 hÉ¡V¡¢mu−el ®j−p Q−m k¡Cz 

Be¤j¡¢eL ®hm¡ 12.00 O¢VL¡l ¢c−L j¤−M¡n d¡l£ ¢LR¤ °p¢eL AÙ» pq 

B−p Hhw j¡C−L AÙ» ¢e−a h−mz j¤−M¡nd¡l£l¡ Bj¡−cl AÙ» ¢e−a h−mz 

Aafl B¢j ®p¾V¡m AÙ»N¡−l k¡Cz ®pM¡−e AÙ» e¡ ®f−u Ae¤j¡e 20 NS 

c§−l 1¢V He,Hj,¢S 2¢V M¡¢m jÉ¡N¡¢Se J 1¢V …¢ml h¡−„ 700 l¡Eä 

…¢m f¢laÉš² AhÙÛ¡u ®f−u ¢eS ®qg¡S−a ®eCz Aafl B¢j h¡−úVhm 
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NË¡E−äl f¡−n ®N−m O−ll f§hÑ fÄ¡−nÑ ¢Rm¡jz ®pM¡−e q¡¢hmc¡l lqj¡e, 

q¡¢hmc¡l, glq¡c, J ¢pf¡q£ ®qLja Bm£ ¢Rmz Aafl påÉ¡ 6.30 

O¢VL¡l ¢c−L e¡x p¤−hc¡l j¢a−el ¢e−cÑ−n ¢Qš ¢h−e¡ce ¢h¢ôw Hl hl¡¾c¡l 

¢XE¢V L¢lz Aafl 26.02.09 ¢MËx pL¡m Ae¤j¡e 6.00/6.30 V¡l ¢c−L 

®pƒl AÙ»N¡−l AÙ» ®l−M p¡c¡ ®f¡o¡−L 3ew ®N−Vl c¢re f¡n ¢c−u ®cu¡m 

Vf¢L−u q¡S¡l£h¡N Bj¡l i¡s¡Ll¡ h¡p¡u Q−m k¡Cz Aafl ¢V¢i−a 

®O¡oe¡ ö−e 01.03.09 ¢MËxf¤el¡u ®k¡Nc¡e Ll−a k¡Cz ®p¢ce e¡ ®f−l 

02.03.09 ¢MËx ®k¡Nc¡e L¢lz” 

The confessional statement of co-accused Sekendar Ali 

(C.S.A.421) runs as under- 

“A¡¢j OVe¡l pj−u ¢fmM¡e¡u AÙ»¡N¡−ll c¡¢u−aÅ ¢Rm¡jz a¡l 1 hRl f§−hÑ 

A¡¢j HC c¡¢uaÅ fÐ¡ç qCz 24/2/09Cw a¡¢l−M påÉ¡ 8.00V¡l ¢c−L 

®l¡mL−ml j¡d−j A¡j¡−cl ph¡C−L clh¡−ll pju öe¡−e¡ quz A¡j¡l  

e¡j J ®l¡mL−m  clh¡−l Ef¢ÙÛa qh¡l SeÉ öe¡−e¡ quz 25/02/09Cw 

pL¡®m AÙ»N¤c¡−jl ¢edÑ¡¢la c¡¢uaÅ f¡me ®n−o 7.00V¡l ¢c−L ®hl q−u 

AÙ»¡N¡−ll Q¡¢h ®L¡u¡VÑ¡l N¡−XÑl hL−p Sj¡ L¢lz N¡XÑ Lj¡ä¡l ®L ¢l−f¡VÑ 

L¢l Hhw pL−ml p¡−b m¡C−e Q−m k¡C Hhw clh¡−ll SeÉ fÐÙ¹¤¢a −eCz 

q¡¢hmc¡l ®jSl A¡¢je¤m Cpm¡j  Hl hy¡¢nl ýC−p−m g¢m−m k¡Cz ®pM¡e 

®b−L A¡j¡−cl−L q¡¢hmc¡l ®jSl A¡¢je¤m Cpm¡j clh¡l q−m ¢e−u k¡uz 

−pM¡−e ¢N−u A¡jl¡ clh¡l q−m fÐ−hn L¢lz  Hhw k¡l k¡l ¢ed¡¢la A¡p−e 
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¢N−−u h¢pz pL¡m 9.00V¡u clh¡l öl¦ quz  clh¡l Qm¡L¡m£e Ae¤j¡e 

5/6 ¢j¢eV fl 1V¡ në öe−a f¡Cz në öe¡l p¡−b p¡bC ¢L−pl në a¡ 

h¤T−a L¡e pS¡N L¢lz nëV¡ clh¡l q−ml ®øS  ®b−L ö¢ez H−a pÇj¤−Ml  

ph¡C ®c¡¢s−u  k¡u Hhw ph¡C p¡C−X R¤V¡R¤¢V L−l ®h¢l−u ®k−a b¡−L z 

A¡¢j ¢e−S J ®hl q−u k¡Cz ®hl q−u  ®l¡−Xl ¢cL Q−m A¡¢pz ®l¡−X 

c¡¢s−u N¤¢ml nëöe−a f¡Cz e§l ®j¡q¡Çjc L−m−Sl ¢cL ®b−Lz A¡¢j 

®c±¢s−u ¢eS hÉ¡V¡¢mu¡−e ¢g−l A¡¢pz  A¡p¡l f−b J   ®N¡m¡N¤¢ml në 

öe−a f¡Cz  −L¾cÐ£u pj¢S−cl Eaal f¡−nJ N¤¢ml në öe−a f¡Cz A¡¢j 

¢eS CE¢e−V k¡h¡l f−b  R/S CE¢eV Hl p¡j−e ¢c−u ®k−a −cM−a f¡C 

Bj¡l LjÑÙÛm AÙ»N¤c¡−jl IM¡e ®b−L ®N¡m¡N¤¢m q−µRz AÙ»N¤c¡−jl ¢c−L 

®cM−a f¡C ®k ®pM¡−e AÙ» ¢e−u ®c±s¡−c±¢s Hhw ®R¡V¡R¤¢V  öl¦ q−u−R 

Hhw AÙ»¡ NÉ¡−l−S c¡¢u−aÅ ¢e−u¡¢Sa−cl N¡m¡N¡¢m Ll¡ q−µRz A¡¢j Q−m 

A¡¢p−m ¢fRe ¢cL ¢c−u A¡j¡l  CE¢e−V Y¤−L k¡Cz  Hhw ®k−u jp¢Sc 

Hhw A¢g−pl j¡−T ¢c−u A¢g−pl p¡j−el ¢c−L A¡¢pzHM¡−e A¡¢j 

®L¡Çf¡e£ Lj¡ä¡l p¤−hc¡l  g¢lc E¢Ÿe Hhw p¤−hc¡l ®jSl −k¡h¡−ul 

®q¡−pe H−cl ®cM−a f¡C Hhw c¤CS−el ¢eLV  AÙ»¡N¡−ll Mhl S¡e¡Cz 

13 hÉ¡V¡¢mu¡−el jp¢S−cl p¡j−e X¡x ®mx  L−ZÑm A¡−e¡u¡l ®q¡−pe 

pÉ¡®ll p¡−b −cM¡ quz a¡−L ¢e−Sl l¦j¡m ¢h¢R−u jp¢S−cl p¡j−el 

h¡l¡¾c¡u hp¡C Hhw L¡−RC b¡L¡ p¤−hc¡l A¡−e¡u¡l Hhw g¢lc E¢Ÿe−L 

Ae¤−l¡d L¢l pÉ¡l−L hy¡Q¡−e¡l SeÉz Ee¡l¡ 2Se pÉ¡l−L ¢e−u ®j−Rl 
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¢ial Q−m k¡uz A¡¢jJ p¡−b ¢Rm¡jz pÉ¡l−L 1V¡ l¦−jl ¢ial p¤−hc¡l 

g¢lc E¢Ÿe Hhw p¤−hc¡l B−e¡u¡l a¡m¡hë L−l l¡−M Hhw aMe h¡¢q−l 

®N¡m¡N¤¢ml në öe−a f¡Cz m¡C−e X¡L¡X¡¢Ll  në öe−a f¡Cz hm¡ q¢µRm 

®k pLm ¢h, ¢X, A¡l,  M¡¢m q¡−a A¡−R a¡l¡ ph¡C ®ke q¡−a AÙ» a¥®m 

®euzA¡¢j aMe ®j−R ¢p¢sl e£−Q fm¡aL b¡¢Lz 25/02/09Cw q−a  

26/02/09Cw Ae¤j¡e 11.00/11.30 fkÑ¿¹ ¢p¢sl e£−QC fm¡aL AhÙÛ¡u 

b¡¢Lz26/02/09Cw pL¡m 11.00/11.30 Hl ¢c−L ®hl q−u 13 

hÉ¡V¡¢mu¡e/jp¢S−cl f¡n ¢c−u M¡h¡l f−b e¡−uL p¤−hc¡l A¡ë¥m j¢ae 

A¡j¡−L X¡−L Hhw ¢fLA¡−f ®k−a h−mz A¡¢j Lb¡ja ¢fLA¡−f E¢W 

A¡j¡−L ¢fLA¡−fl ¢ia−l b¡L¡ 1V¡ Q¡ue¡ l¡C−gm ¢e−a Hhw hÉhq¡l 

Ll−a h−mz aMe e¡−uL p¤−hc¡l A¡ë¥m j¢ae ®j−pl h¡l¡¾c¡ ®b−L e¡−uL 

p¤−hc¡l g¡l¦L ®q¡−pe, e¡−uL p¤−hc¡l ®qm¡m E¢Ÿe  Hhw q¡¢hmc¡l 

A¡ë¥l lqj¡e J A¡−l¡ 4/5Se −~p¢eL k¡−cl q¡−a AÙ» ¢Rm H−cl ®X−L 

B−ez B¢j l¡C−gm Hhw N¤¢m i¢aÑ fÐ−pp ¢e−u N¡¢s−a E¢Wz Hhw H−cl 

ph¡l p¡−b ¢XE¢V L¢lz ¢fLA¡f 11 eð−l ¢e−u k¡uz ®pM¡−e jÉ¡N¢Se 

qC−a ¢LR¤ ®h¡−jl h¡Ln N¡¢s−a EW¡uz A¡¢j aMe N¡¢s−a hp¡ ¢Rm¡jz 

h¡Ln N¤¢mpq ¢fLA¡f 3 ew ®N−V A¡−pz h¡Ln N¤¢m 3ew ®N−V e¡¢j−u 

¢c−u q¡¢hmc¡l ®N¡m¡j lqj¡e Hhw e¡−uL p¤−hc¡l ®qm¡m E¢cce Hl¡J 

®e−j k¡uz ®qm¡m E¢Ÿe N¡s£ 13 hÉ¡V¡¢mu¡e ¢e−u ®k−a h−m Hhw ®pC ja 

¢fLA¡f A¡j¡−L J h¡L£−cl 13 hÉ¡V¡¢mu¡e ¢e−u A¡−pz H−p ®k k¡l ja 
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®e−j k¡Cz aMe c¤f¤lz A¡¢j 13 hÉ¡V¡¢mu¡®el A¢gp m¡C−el ¢fR−e 

h¡bl¦−j k¡C Hhw a¡lfl A¢gp m¡C−el ®c¡am¡u ¢LR¤rZ b¡¢Lz 

O¾V¡M¡¢eL fl Q¡¢l¢c−L h¡¢nl në öe−a f¡C  k¡l k¡l LjÑÙÛ−m k¡Ju¡l 

SeÉ Hhw AÙ» Sj¡ ®cu¡l SeÉ ¢e−cÑn öe−a f¡Cz A¡¢j l¡C−gmHhw 

fÐ−pp (N¤¢m i¢aÑ) AÙ»¡N¡−ll ¢c−L ¢e−u k¡Cz l¡C−gm N¤c¡−j l¡¢M Hhw 

N¤¢m i¢aÑ fÐ−pp jÉ¡N¡¢S−e ®l−M ¢cCz A¡¢j h¡l¡¾c¡u AeÉ¡eÉ−cl ®l−M 

k¡Ju¡ l¡C−gm N¤¢m ¢e−u A¡j¡l AÙ» N¤c¡−j  k¡C Hhw ®pM¡−e ¢eS …c¡−jl 

AÙ»…¢m ¢Q¢q²a L−l ¢eS …c¡−j ®l−M ¢cC  H L¡−S q¡¢hmc¡l Bë¤m j¢ae 

Hhw ¢pf¡q£ ¢jS¡e¤l lqj¡e pq−k¡¢Na¡ L−l Hhw ®L¡Çf¡¢e Lj¡ä¡l 

p¤−hc¡l g¢lc E¢Ÿe H L¡−S ¢eS …c¡−jl AÙ» ¢Qe−a A¡j¡−L pq−k¡¢Na¡ 

L−lz  AÙ» N¤c¡−jl ¢ia−l p¡¢S−u −l−M  H−p ®c¢M h¡L£l¡ e¡Cz A¡¢j 

aMe AÙ» N¤c¡−j a¡m¡ ®cu¡l ®L¡e hÉhÙÛ¡ e¡ b¡L¡u I AhÙÛ¡C ®l−M 

hÉ¡V¡¢mu¡−e k¡Cz ®hl¡−L  ¢N−u ®L¡e ®m¡L−L ®cM−a f¡C e¡z aMe 5.30 

Hl ¢c−L Ae¤j¡e A¢g−pl p¡j−e ¢N−u p¤−hc¡l Cu¡¢pe, p¤−hc¡l g¢lc 

E¢Ÿe, p¤−hc¡l A¡−e¡u¡l ®q¡−pe  Ee¡−cl ®cM−a f¡C Hhw a¡−cl−L  

AÙ»N¤c¡−jl pjpÉ¡l Lb¡ S¡e¡Czp¤−hc¡l Cu¡¢pe p¡−qh aMe N¤c¡−j  H−p 

6V¡ a¡m¡ ®cuz1V¡ a¡m¡ A¡j¡l −L¡v H m¡¢N−u A¡−pz  h¡L£ 5V¡ a¡m¡ 

pcl ®L¡Çf¡e£ ®V¢h−ml Efl l¡M¡ quz A¡¢j a¡lfl hÉ¡V¡¢mu¡−e ¢g−l 

H−p Hm¡L¡ Sen§eÉ ®c−M ®f¡n¡L hc¢m−u ¢p¢im ®f¡n¡−L −cJu¡m 

V¡¢f−u  ¢pN−em ®pƒ−ll ®hl¡−Ll f¢ÕQj f¡n ¢c−u ¢fmM¡e¡l h¡¢q−l Q−m 
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k¡Cz f−l plL¡l£ ®O¡oe¡ −f−u 1/03/09Cw pL¡−m 4ew ®N−V A¡¢p Hhw 

¢l−f¡VÑ L¢lz fl¢ce A¡p−a h−mz f¢l¢ce 2/03/09Cw A¡h¡l 

A¡¢pzI¢ceJ 3/3/09 Cw Bp−a h−mz 3/309Cw A¡p−m ¢fmM¡e¡l 

¢ia−l fÐ−hn Ll¡u H k¡hv fkÑ¿¹ ¢fmM¡e¡uC b¡¢Lz a¡lfl 27/05/09Cw 

®L¡−VÑ ®eu a¡l A¡−Nl ¢ce ¢fmM¡e¡ ®b−L ®NÊga¡l L−l C. I. D  A¢g−p 

¢e−u ¢N−u ¢R−m¡zHC A¡j¡l hLahÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 65 

appears vague and unspecified. His identification to the 

Appellant is not proper. He did not refer the Battalion/ 

Regiment No. of the Appellant. He did not disclose any 

culpability of the Appellant to any offence. He simply deposed 

that 10/12 BDR personnel appeared at gate No. 3 and 3 

rebellions coming down from vehicle demanded arms from 

them and among them he identified the Appellant. His above 

evidence does not bear any substance. Moreover, he admitted 

that he deposed before I.O as well as before Magistrate. His 

above statements are found contradictory. His claim of 

watching arms since 25.02.2009 (as admitted in cross-

examination) belies his entire testimony in view of the facts and 
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circumstances of the case. P.W.99 claims to identify the 

Appellant with arms and to make firing but he did not refer 

when he saw the Appellant with arms and to make firing. His 

above evidence is vague, unspecified and unacceptable. The 

testimony of P.W.482 also does not bear any substance. He 

identified the Appellant from video-footage shown to him by 

A.S.P Rownokul Haque vide exhibit CXLIII. His above 

identification being beyond judicial process is inadmissible in 

law. He admitted in his cross-examination that he deposed 

before Rownokul Haque Chowdhury on 14.09.2009 but he 

signed on the photo on 31.12.2009. He further admitted that 

there is no reference of case No. in photo. Confession of the 

Appellant is neither true nor voluntary and it cannot be 

considered as evidence. Admittedly he was taken on named for 

5 (five) days and it is obvious that his confession is no more but 

a production of torture. The confessional statement of co-

accused also do not bears any relevancy and lend no support to 

the prosecution evidence. 

Mr. Md. Aminul Islam further submits that no tangible 

evidence appears against the Appellant and trial court having 
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failed to appreciate the evidence on record erroneously found 

him guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.65 and 99 and the Appellant hailed from 13 Battalion 
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and as such there is no doubt to their identification. They both 

are eye witnesses to the occurrence. P.W.99 identified the 

Appellant with his Regiment No. and saw him with arms and to 

make firing. He adduced substantive evidence. The evidence of 

P.W. 65 also bears substance. It appears from his evidence that 

the Appellant figured him as an active participant with other 

rebellions in attaining their common intuition/ common object 

and consequently caused death to 74 persons including 57 army 

offices. P.W. 482 identified the Appellant from video- footage, 

exhibit CXLIII. It adds substantive evidence against the 

Appellant. It finds corroboration by the confession of the 

Appellant which appears inculpatory in nature as well as by the 

testimony of P.W 65. Although he was taken on remand for 5 

days but no evidence appears that it was obtained under 

coercion. P.W. 330, the confession recording Magistrate duly 

certified his confession as voluntary. The confession-statements 

of co-accused find corroboration by the evidence of prosecution 

witnesses and thus bear evidentiary value.  

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence rightly found the 
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Appellant guilty of the offences and sentenced him accordingly 

and it does not warrant any interference.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The Appellant Md. Abdur Rahman (C.S.A.401) stated in 

his confessional statement- 
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“ A¡e¤j¡¢eL c¤f¤l 1.30V¡l ¢c−L A¡j¡l ®j−u A¡j¡−L ®g¡e L−l 

¢fmM¡e¡ ®b−L ®hl q−u ®k−a h−mz A¡¢j 3ew ®N−V k¡Cz ®j−u−L ®g¡−e 

S¡e¡C ®hl qJu¡ pñh euz 3ew ®NV ®b−L ¢g−l A¡p¡l f−b HLV¡ ¢fL 

A¡f N¡s£−a e¡−uh p¤−hc¡l −qm¡m E¢Ÿe pq  AS¡e¡ 4/5 Se−L …¢m J 

®h¡j¡ e¡j¡−a ®c¢M ®N−Vl L¡−Rz  e¡−uh p¤−hc¡l −qm¡m A¡j¡−L N¡¢s−a 

a¥−m ®euz N¡¢s−a JW¡l pju l¡Ù¹¡u f−s b¡L¡ ®h¡j¡l h¡„¢V A¡¢j HLSe 

¯p¢eL Hl pq¡a¡u l¡Ù¹¡l f¡−n p¢l−u l¡¢Mz N¡¢s−a EW¡l fl AeÉ 

HLSe °p¢e−Ll Hp Hj ¢S A¡¢j A¡j¡l q¡−a d−l l¡¢Mz N¡¢s 

hÉ¡V¡¢mu¡−e ®f±R¡−m A¡¢j AÙ» N¡¢s−a ®l−M m¡Ce Q−m k¡Cz q¡¢hmc¡l 

q¡−aj, ¢pf¡q£ A¡S¡c ¢pf¡q£ glq¡c−L hÉ¡V¡¢mu¡e Hm¡L¡u AÙ» q¡−a 

O¤l−a −c¢Mz A¡¢j m¡C−eC b¡¢LzI¢ce 26 a¡¢lM AÙ» Sj¡ ®cu¡ pwœ²¡¿¹ 

−O¡oe¡ ö−e ®pƒl ®L¡u¡VÑ¡l N¡−XÑ k¡C c¤f¤l 2.00V¡l ¢c−Lz JM¡−e ¢N−u 

−c¢M A−eL AÙ» Ù¹¤f L−l l¡M¡z A¡¢j q¡¢hmc¡l nq£c q¡¢hmc¡l l¢gL¥m 

Cpm¡jpq 3/4  Se ¯p¢eL ¢j−m A¡j¡−cl hÉ¡V¡¢mu¡−el AÙ»  Ù¹¤f ®b−L 

fªbL L−l l¡¢Mz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object. In the footage exhibit CXLIII(A) he 

figures as a rebellion in active participation to the occurrence 

with arms.   

Co-accused Sazzad Hossain (C.S.A.10) stated in his 

confessional statement- 

“Avgiv mevB †KvZ †_‡K A ¿̄ †bB| Avwg GKwU Gm, Gg, wR †bB| 

cv‡kB g¨vMvwRb †_‡K ¸wj ‡jvW Kwi| Zvici `ievi n‡ji cv‡k 

myjZvb MÖvD‡Û P‡j hvB| Avwg dvKv dvqvi Kwi| Zvici wcjLvbvi 

wfZ‡i wbg©vbvaxb knx` dRjyj nK Bswjk wgwWqvg ¯‹z‡ji w`‡K hvB| 

†`wL †h GKwU wcK Avc Mvox †_‡K `ievi n‡ji w`‡K ¸wj Qzo‡Q| 

GKRb Avwg© Awdmvi †`Šwo‡q Avgv‡`i w`‡K Avm‡Z wQj| Avgvi mv‡_ 

†h 2 Rb wQj Zviv m¨vi‡K ¸wj K‡i| Avgv‡KI ¸wj Ki‡Z e‡j| Avgvi 

mv‡_ †h 2 Rb wQj Zv‡`i 1 Rb‡K wPwb|  bvg wmcvnx kvnv`Z| †m UªvUz 

†kvKivi Rb¨ G‡mwQj Ges 13, e¨vUvwjqv‡b mshy³ wQj| Avgvi mv‡_ 

_vKv 2 R‡bi K_vg‡Zv AvwgI ¸wj Kwi| Avgv‡`i ¸wj‡Z H Avwg©  

Awdmvi gviv hvq| Zvici Avgiv 13, ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û P‡j 

hvB| †mLvb †_‡K AvbygvwbK 11.00 Uv 11.30 Uvi w`‡K 3 bs †MB‡U 

hvB| ‡mLv‡b wM‡q wewfbœ wgwWqv I msev` Kwg©‡`i mv‡_ K_v ewj| 
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Zvici Avevi 13 e¨v‡Uwjqv‡b wd‡i hvB| 13, e¨v‡Uwjqv‡bi GKRb 

my‡e`vi (hvi bvg Rvwb bv bZzb G‡m‡Q) wWDwU †M‡U †`q| Avwg †m 

†gvZv‡eK cÖvPx‡ii Kv‡Q wWDwU Kwi| 1/2 N›Uv wWDwU Kivi ci †mLvb 

†_‡K wmMb¨vj †m›Uv‡ii gmwR‡`i eviv›`vq wM‡q e‡m _vwK| c‡ii w`b 

mKv‡j A_©vr 26/2/09 Bs ZvwiL Avevi 13, e¨v‡Uwjqv‡b P‡j hvB| 

†mLv‡b nvwej`vi Avj‡gi nv‡Z Gm,Gg,wR †`wL| GKUz ci gvB‡K ïwb 

†h cÖavbgwš¿ Avgv‡`i `vex †g‡b wb‡q‡Q Avcbviv mevB A ¿̄ Rgv †`b| 

ZLb Avwg 13, e¨v‡Uwjqv‡bi nvwej`vi (Avjdv †Kv¤úvbxi wm,GBP,Gg) 

ingv‡bi Kv‡Q A ¿̄ Rgv w`‡q e¨viv‡K P‡j hvB| ” 

Co-accused Md. Shah Alom (C.S.A.15) stated in his 

confessional statement- 

“Aafl B¢j ®p¾V¡m AÙ»N¡−l k¡Cz ®pM¡−e AÙ» e¡ ®f−u Ae¤j¡e 20 NS 

c§−l 1¢V He,Hj,¢S 2¢V M¡¢m jÉ¡N¡¢Se J 1¢V …¢ml h¡−„ 700 l¡Eä 

…¢m f¢laÉš² AhÙÛ¡u ®f−u ¢eS ®qg¡S−a ®eCz Aafl B¢j h¡−úVhm 

NË¡E−äl f¡−n ®N−m O−ll f§hÑ fÄ¡−nÑ ¢Rm¡jz ®pM¡−e q¡¢hmc¡l lqj¡e, 

q¡¢hmc¡l, glq¡c, J ¢pf¡q£ ®qLja Bm£ ¢Rmz” 

Co-accused Sekendar Ali (C.S.A.421) stated in his 

confessional statement- 

“26/02/09Cw pL¡m 11.00/11.30 Hl ¢c−L ®hl q−u 13 

hÉ¡V¡¢mu¡e/jp¢S−cl f¡n ¢c−u M¡h¡l f−b e¡−uL p¤−hc¡l A¡ë¥m j¢ae 
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A¡j¡−L X¡−L Hhw ¢fLA¡−f ®k−a h−mz A¡¢j Lb¡ja ¢fLA¡−f E¢W 

A¡j¡−L ¢fLA¡−fl ¢ia−l b¡L¡ 1V¡ Q¡ue¡ l¡C−gm ¢e−a Hhw hÉhq¡l 

Ll−a h−mz aMe e¡−uL p¤−hc¡l A¡ë¥m j¢ae ®j−pl h¡l¡¾c¡ ®b−L e¡−uL 

p¤−hc¡l g¡l¦L ®q¡−pe, e¡−uL p¤−hc¡l ®qm¡m E¢Ÿe  Hhw q¡¢hmc¡l 

A¡ë¥l lqj¡e J A¡−l¡ 4/5Se −~p¢eL k¡−cl q¡−a AÙ» ¢Rm H−cl ®X−L 

B−ez B¢j l¡C−gm Hhw N¤¢m i¢aÑ fÐ−pp ¢e−u N¡¢s−a E¢Wz Hhw H−cl 

ph¡l p¡−b ¢XE¢V L¢lz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 65, 99, 482 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 65 deposed-  



 

 

5521 

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi| 

26/2 Zvwi‡L Zvniv cvwj‡q hvq| Avwg MvW© i“g †_‡K †ei n‡q †`wL RbMb 

A‡ ¿̄i Zvgvkv †`L‡Q| we‡Kj 4 Uv †_‡K ivwÎ 9
1
2 Uv ch©š— Avwg A ¿̄ 

‡Mvjvevi“` cvnviv †`B|’ 

P.W. 99 deposed-  

‘Avwg BDwb‡U P‡j Avmvi c‡_ wewfbœ GjvKvq wewWAvi‡`i ¸wj Ki‡Z 

†`wL| Zv‡`i g‡a¨ JCO 6320 bvt my‡e`vi †njvj, 27989 nvwej`vi Avt 

ingvb, 68891 wmcvnx i“‡ej 77667 wmcvnx †di‡`Šm‡K wPb‡Z cvwi|’ 

P.W. 482 deposed- 

‘25/26 †deªæt 09 mvsevw`K KZ…©K †m me wPÎ avib Kiv n‡qwQj Dnv MZ 

14-9-09 G,Gm,wc, iIbKzj nK Qwe¸wj cÖ̀ k©b K‡i Avwg Qwe g‡a¨ hv‡`i 

wPb‡Z cvwi Zviv n‡jb 66811 wmcvnx kvgxg, 78698 wmcvnx Avãyjøvn Avj 

gvgyb, 77667 wmcvnx †di‡`Šm, AviwW 153 wWGwW nvweeyi ingvb, 27989 
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nvwej`vi Avt ingvb 76539 wmcvnx iv‡mj, 67131 wmcvnx Avjgvm, 67191 

wmcvnx Rwjj 65330 wmcvnx iwk`| 59453 ev`j, 67909 Lwjjyi, 53027 

nviæb Ai iwk`| 65140 wmcvnx gvBb Giv mK‡jB 13 e¨vUvwjqv‡bi Ges Avwg 

I 13 e¨vUvwjqv‡bi| mevB‡K wPwb  ‡gvU 13 Uv Qwe cÖ̀ k©b- CXLIII wmwiR|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 



 

 

5523 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.406 Sepoy/78480 Md. Abdur Rahim.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Md. Habibur Rahman 

 P.W.48 Major Istiak Ahmed 

 P.W.54 A.K.M. Sharifuddin Kawsar 

 P.W.71 Md. Hashim Uddin 

 P.W.280 Md. Motiur Rahman 

 P.W.411 Md. Farid Afrad 

 P.W.357 Shahdat Hossain, Magistrate and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

– Nofiul Kazi (C.S.A.290) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.29 Md. Habibur Rahman deposed that on 

25.02.2009 he had his posting in 24 Rifle Battalion and also 

attended at golf ground to prepare stage for cultural function 

under the leadership of Maj. Shah Alam (P.W.12) along with 

Subedar Sahadat and Sattar. At about 9.30 he came to hear 

firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards Battalion and near 

to the line he came to see   J.C.O Sheikh Ashraf Ali and J.C.O 

Sheikh Ashraf Ali Mridha to make a quarreling on assuming 

posts. Sheikh Ashraf Ali told in a loud voice- ‘1999 p¡−m HLh¡l 

p¤−k¡N H−p¢Rm ¢ejL q¡l¡j−cl SeÉ ¢LR¤ f¡C e¡Cz Hh¡l HC p¤−k¡N ¢jp Ll¡ 

k¡Ch e¡z’ Thereafter, he came to Line and around the Line he 
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came to see J.C.O Subader Maj. Gofran Molik, Habilder 

Jamarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Emran Chaudhury, Sepoy Azim Patowary, Sepoy Faruq 

Ahmed, the Appellant Sepoy Abdur Rahim, Sepoy Najir 

Hossain, Sepoy Jahangir, Lance Naik Ekramul, Sepoy Sankar, 

Lance Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance 

Naik Badsha Mia, Sepoy A. Based and others to make firing 

and abusing with excited mood. Among them, Subader Maj. 

Gofran Mollik, Habilder Fajlul Huq, Habilder Sahabuddin, 

Habilder Jumrat Ali, Habilder Taher, Sepoy Emran were 

directing to take arms and to participate in the 

rebellion……………………..  

In cross-examination on behalf of the Appellant, he 

denied the suggestion that the Appellant was in his Line and 

that he himself participated in killing mission and that he 

deposed falsely.  

P.W.48 Maj. Istiak Ahmed Khan deposed that in the year 

2008 he had his involvement with ‘X¡m i¡a LjÑp§Q£’ under 24 

Battalion. On 25.02.2009 at about 9.00 A.M. he was in Darber 

Hall. Darber started at 9.00 A.M. At 9.30 A.M. some BDR 
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personnel approached towards DG. Among the BDR personnel 

Sepoy Moyeen pointed arms on DG. Sepoy Kajal was behind 

hm. Army officers disarmed Moyeen. Kajal ran away. He heard 

two rounds firing. BDR personnel came out from Darber Hall. 

At one stage, he also came out from Darber and ran towards 

west. To the north of Darber Hall he saw Sepoy Imran, Mohit, 

Sepoy Habib to run with arms towards Darber with excited 

mood. He went to the soldier’s family quarter. Sepoy Uzzal 

took him to his residence at Gomi 16 #. Three soldiers also 

entered into that residence. He sought help over phone. After a 

while Sepoy Sohel Rana entered into the residence with arms. 

Sepoy Shajahan asked all of them to join in the rebellion. From 

4th floor he came to see Lance Naik Ekram to announce on a 

mike that they have killed DG and other officers would be 

killed. He was inviting all BDR personnel to join in the 

rebellion. On the night, he came to see through T.V. to 

surrender arms by the Appellant Sepoy Rahim. The 

Appellant Sepoy Rahim threatened his wife for his 

whereabouts.  On the following day, on 26.02.2009 at 6.30 

A.M. he came out from the residence and went near to the 
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residence of DG. At that time one soldier asked him whether he 

was an army officer. He disclosed his identity as Maj. Istiak. 

2/3 BDR personnel took him to 24 Battalion. Naik Subader 

Alauddin commanded them to take him into quarter guard. 

Some BDR personnel assaulted him and he fell on the earth. He 

came to see number of BDR personnel to express their joy. One 

soldier assaulted him with rod. Another soldier snatched away 

his mobile and money bag. Afterwards they confined him in the 

quarter guard. In the cell he found Lt. Col. Salam, Maj. Riaz 

and some other with members of their family. Naik Subader 

Waliullah threatened him to kill. He found his runner the 

Appellant Sepoy Rahim, Driver Harun, Cook Shahid and 

Cook Jahir with uniform and to move around. 

................................................................. 

In cross-examination on behalf of the Appellant, he 

stated that in his contingent there were about 90/100 soldiers. 

Sepoy Rahim did not participate in the Parade. He cannot say 

whether other soldiers participated in the Parade. The soldier 

who took him in the residence did not participate in the Parade 

on the previous day and he did not cause any harm to him. He 
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denied the suggestion that till 8.00 A.M. on 26.02.2009 he was 

in the residence of Uzzal. He deposed before on I.O. on 

26.03.2009. I.O. read over his statement before him. He along 

with 5 soldiers were there in the residence of Uzzal. The 

aforesaid 5 soldiers remained in that residence all that time with 

arms. Sohel Rana was among the five. He denied the suggestion 

that he was given light refreshment on the night. He had talk 

with mobile. It was his personal mobile. It was taken away in 

the morning on 26.02.2009. He took up SIM but did not use it. 

He denied the suggestion that since SIM would disclose his 

activities he did not use it. Sepoy Rahim was his runner. After 

going to the residence of Uzzal, he had talk with Rahim. He 

denied the suggestion that before going to the residence of 

Uzzal he had talk with Rahim over mobile. He denied the 

suggestion that since Rahim may depose against him he 

deposed falsely implicating him. He was with uniform but he 

put off his rank. He did not hear any government announcement 

through mike. He denied the suggestion that he did not take 

shelter in the residence of Uzzal. In the mid-night through 

media he came to know surrendering of Arms by Rahim. He 
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also came to know from media that Home Minister came at 

Peelkhana. He did not ask to take him before Minister. He 

deposed in the munity case.  

P.W. 54 A.K.M. Sharifuddin Kawsar deposed that he was 

serving as Medical Assistant in Peelkhana on 25.02.2009. He 

came to office at morning. He heard firing at 9.25 A.M. He 

came to see people to run hither and thither. At 9.40 Dr. 

Humayan Ahmed was taken in I.C.U. He sustained injury on 

his right eye by BDR personnel. At 11.30 an armed rebellion 

Md. Shahidul Islam of 44 Battalion took up Lt. Col. Jahanara 

and asked her to provide treatment. He was with SMG. At 

11.40 Lt. Col. A Razzak appeared there with injury. At 12.0 

hours the Appellant Sepoy Rahim came there with pistol and 

looked for officers. He pointed pistol towards him.  

In cross-examination on behalf of the Appellant he stated 

that Kahar Akanda did not ask him. He made his statement on 

01.06.2009. The Appellant hailed from 44 Battalion and he 

himself hailed from hospital unit. In hospital there is no 

allocation of pistol to the soldier. He denied the suggestion that 

whom he saw with pistol were not BDR personnel. He denied 
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the suggestion that he did not know the Appellant and the 

Appellant was identified to him by others. He denied the 

suggestion that he deposed falsely. 

P.W.71 deposed that on 25.02.2009 he was on duty at 

hospital. He heard firing at 9.30 A.M. from the side of Darbar. 

Many men were running towards hospital. At about 10.30 A.M. 

many BDR personnel came into hospital with violent mood. He 

came to see Helal of 13 Battalion, Habilder Yousuf, 30109 

Habilder Humayun with S.M.G and grenade, Naik Ziaul with 

S.M.G, the Appellant Sepoy Rahim with Rifle and Pistol, Naik 

Guljar with S.M.G, Subader Ramendro Nath with S.M.G. Naik 

Agnaishar with S.M.G., Lance Naik Enamul Kabir with 

grenade, Sepoy Ziauddin and Sepoy  Alamgir, Sepoy Ariful 

with Rifle, Sepoy Anowar with Pistol, Sepoy Moyazzem, 

Sepoy Monowar, Sepoy Razzaque with rifle, Sepoy Zabayer 

with grenade, Sepoy Lelin Chakma with grenade, Sepoy 

Rffiqul with Rifle and Sepoy Yousuf with S.M.G. Later on, he 

also came to see Habilder Yousuf, Habilder Humayun, Naik 

Subeder Helal, the Appellant Sepoy Abdur Rahim to move 

on a pick-up with arms. 
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In cross-examination on behalf of the Appellant he stated 

that he deposed before Magistrate. Having heard firing he came 

to hospital at 9.45 A.M. He came to see 100 of BDR personnel 

around hospital along with the Appellant and others who were 

carrying arms. The BDR personnel all were with uniform. He 

denied the suggestion that among 100 of BDR personnel he 

could not identify the Appellant and that he deposed falsely 

against him. He denied the suggestion that he made 

contradictory statement before I.O. and Magistrate.  

P.W.280 Md. Motiur Rahman deposed that he attended 

Darber at 8.40 in the morning. At about 9.30 A.M. while D.G. 

was delivering speech, 65140 Sepoy Moyeen Uddin of 13 

Battalion pointed arms towards D.G. and 63922 Sepoy Kazal 

entered into Darber with arms. Some officers detained Sepoy 

Moyeen on the stage and meanwhile Sepoy Kazal ran out from 

Darber. There happened firing outside Darbar. All BDR 

personnel stood up and raised a voice ‘Rv‡Mv’, BDR personnel 

left Darbar. He also left Darbar and proceeded towards 24 Rifle 

Battalion. For indiscriminate firing he could not reach to his 

Unit. Then he proceeded towards  his own residence in building 
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‘9/wc, cïi’, on the way he came to see 50623 Lance Naik Signal 

K.M. Ekramul Hoq of 24 Battalion and 78746 Sepoy Zakir 

Hossain and the Appellant 78480 Sepoy Abdur Rahim to 

move towards Darbar with arms having agitated mood. 

Thereafter he went to his own residence.  

……………………………….    

In his cross-examination on behalf of the Appellant, he 

stated that he deposed before on 27.04.2009. He deposed before 

I.O. the correct Regiment No. of the Appellant but can’t say 

whether it was recorded properly. After recording his 

deposition it was read over to him. He did not depose 79744 as 

I.D. number of the Appellant. Since his wife was ill on the date 

of occurrence she went to hospital. On the following night he 

sent his minor children to outside Peelkhana. He denied the 

suggestion that he participated in the rebellion sending out his 

family members and that he deposed falsely.  

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Naib Subedar Nazrul, 6266 Naib Subedar Waliullah, 34575 
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Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 

Naik Rezaul 45277 Habilder Enamul, 51429 Shamsul Hoque to 

help the rebellions in taking arms. He took shelter in the Barak. 

Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 

77260 Salim Reza, 79202 Binoy Karmaker, 36897 Motiur, 

68306 Khorshed, 72798 Jahir, 41238 Anower, 54773 Hafiz and 

some other BDR personnel with arms and to make firing. 

Afterwards he also came to see 47474 Iqbal on a pick up and 

68696 Sepoy Juel, the Appellant 78480 Sepoy Rahim to make 

miking. He came to see 68696 Sepoy Juel, 73722 Nazrul to 

make firing. He also came to see 61995 Tapas to use filthy 

language. He remained in Barak. On 27.02.2009 he was taken 

to BDR hospital.  

In cross-examination on behalf of the Appellant, he denied 

the suggestion that he could not identify the Appellant and he 

that he did not see the Appellant with arms and that he deposed 

falsely at the instruction of the authority and that he referred the 

number being tutored.  

 P.W.357 Shahdat Hossain, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 
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25.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 600 and his 

signature 600/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that there is no reference for how long the Appellant was 

taken on remand. He denied the suggestion that the Appellant 

did not make any confession and that he did not appraise the 

consequence of confession to the Appellant and that he did not 

follow the provision of 164/ 364 of the Code of Criminal 

Procedure and that the he did not certify it properly to it’s 

voluntariness.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he did not prepare any list of the soldiers who 

surrendered arms before Home Minister. He did not get any list 

of the Appellant in surrendering arms but it was appeared in 

video footage. He seized the video footage. He did not seize the 

mobile of the Appellant. The Appellant was arrested on 

18.05.2009 and taken on remand for 5 days.  
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The confession of the Appellant Sepoy Md. Abdur 

Rahim (C.S.A.406), runs as under- 

“Avwg 2007 mv‡ji wW‡m¤¦i gv‡m 24 ivB‡dj e¨vUvwjq‡b e`jx n‡q 

Avwm| AvgMZ RvZxq wbe©vP‡bi mgq †_‡K †gRi BkwZqvK m¨v‡ii 

ivbvi wnmv‡e wbhy³ _vwK| MZ 24/02/2009Bs Zvwi‡L Avwg W«vBfvi 

mn c¨v‡i‡W †bIqvi Rb¨ Awdmvi †g‡m hvB| m¨vi, g¨vWvg mn c¨v‡i‡W 

hvB| BmwZqvK m¨vi L¢¾Ve−j¾V KgvÛvi wQ‡jb| c¨v‡iW †k‡l m¨vi I 

†gWvg‡K Awdmvi †g‡m †cŠwQ‡q Avwj eo Lvbv LvB‡Z hvB| Gici ỳcyi 

1.00 NwUKvi w`‡K m¨vi‡K wWwR g‡nv`‡qi Awd‡m d‡Uv‡mm‡bi Rb¨ 

bvgvBqv †`B| m¨vi Avgv‡`i P‡j Avm‡Z ej‡j Avwg P‡j Avwm Ges 

e¨viv‡K wQjvg| 25/2/09Bs Zvs mKvj 7.30 wgt Gi w`‡K Awd‡m hvB| 

m¨v‡ii †Uwej †Pqvi cwi¯‹vi Kwi| †gRi BmwZqvK m¨vi 8/8 30wgt Gi 

w`‡K Awd‡m Av‡m| wKQy¶b Awd‡m e‡m| Zvici GKm‡½ cuvPRb 

Awdmvi `ievi n‡j P‡j hvq| G‡`i g‡a¨ Acv‡ikb Awdmvi ‡gRi 

gvKmyg Dj nvwKg Ges B‡›Uwj‡R›U Awdmvi †gRi gwgbyj Bmjvg 

miKvi †K Avwg wPwb| Avwg 1/2 N›Uv gZ Awd‡m wQjvg| Gici Uq‡jU 

Kivi Rb¨ jvB‡b hvB| †ejv Abygvb 10.00 NwUKvi w`‡K ¸wji kã 

ïwb| DwK w`‡q †`wL †jvKRb †`Š‡o Avm‡Q| Avwg i“‡g wM‡q Avgvi 

†gvevB‡j Avgvi m¨v‡ii wbKU †dvb †`B| ZLb m¨vi †dvb a‡i Ges 

e‡jb †h wZwb †m‡d Av‡Qb Ges Avgv‡K †m‡d _vK‡Z e‡jb| ZLb 
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gy‡Lvkavix †cvkvK civ wewWAi G‡m e‡j †h †Zvgiv hviv e¨viv‡K AvQ 

Zviv wb‡P Avm bB‡j ¸wj K‡i gviv n‡e| Avwg wb‡P †b‡g Avwm| ZLb 

Avgv‡K A ¿̄ wb‡Z e‡j| Avwg `vwo‡q _vK‡j gy‡Lvkavix e¨w³ G‡m ey‡K 

e¨v‡ij a‡i| Ges †Kv‡Wi w`‡K Avgv‡`i A‡bK‡K wb‡q hvq| Avwg f‡q 

ivB‡dj wbB| Ges e¨viv‡Ki wc‡Q e‡m wQjvg| Avwg g¨vWvg‡K †dvb 

K‡i m¨v‡ii Lei Rvb‡Z PvB‡j †gWvg e‡jb †h wZwb †Kvb Lei Rv‡b 

bv| Avwg Avevi m¨vi‡K †dvb w`B Ges †gvevBj eÜ cvB| Avwg mvivivZ 

e¨viv‡K wQjvg| 26/2/09 Zvwi‡L †g‡m Lvbv †L‡Z mKvj Abygvb 9.30 

wgt †M‡j wmcvnx Rqbvj e‡j †h Avgvi m¨vi †eu‡P Av‡Q| Avwg A ¿̄ mn 

m¨v‡ii p¡−b ®cM¡ Ll−a k¡Ju¡l f−b AÙ» −L¡−a Sj¡ ®cC Hhw ®L¡u¡V¡l 

N¡−XÑ pÉ¡−ll p¡−b ®cM¡ L¢lz B¢j pÉ¡l−L ¢e−u Vu−mV Ll¡uz ®L¡u¡V¡l 

N¡XÑ q−a ¢MQ¤l£ H−e pÉ¡l−L M¡Ju¡Cz B¢j Hl fl m¡C−e Q−m k¡Cz 

Hlfl ®hm¡ Ae¤j¡e 12/12.30 ¢jx ¢c−L ö¢e ®k ®pe¡h¡¢qe£ Bp−h Hhw 

®m¡LSe ®L Q−m ®k−a ®c¢Mz B¢jJ aMe ®XC¢l g¡−jÑl f¡n ¢c−u Ju¡m 

Vf¢L−u ®hl qC Hhw j¢a¢T−m c§l pÇfLÑ£u j¡j¡l h¡p¡u k¡Cz f−l 

®O¡oe¡ ®j¡a¡−hL 01/3/09 a¡¢l−M ¢fmM¡e¡u B¢j Hhw 03/3/09 

a¡¢l−M Bh¡qe£ j¡−W q−a ¢fmM¡e¡u Y¤L¡u Hhw L¡−S ®k¡N ¢cCz Aaxfl 

18/5/09Cw a¡¢l−M Bj¡−L ¢fmM¡e¡ q−a ®NËga¡l L−lz ” 

The confessional statement of co-accused Nofiul Kazi 

(C.S. 290) runs as under- 



 

 

5537 

“B¢j Na 28/06/96 ¢MËx a¡¢l−M ¢h,¢X,Bl H ¢pf¡q£ f−c i¢aÑ qCz 

B¢j 24 ew hÉ¡V¡¢mu−el ¢pf¡q£z 2005 p¡−m pÇf§ZÑ hÉ¡V¡¢mu¡e pq B¢j 

Y¡L¡l BDR ®qX−L¡u¡VÑ¡l ¢fmM¡e¡u ®k¡Nc¡e L¢lz 24/02/09 ¢MËx 

a¡¢lM BDR pç¡q Efm−r fÐd¡ej¿»£l BNj−el pÇj¡e¡−bÑ Ae¤¢ùa 

fÉ¡−l−X B¢j Awn −eCz  fÉ¡−lX ®n−o clh¡l q−ml fÐ£¢a−i¡−SJ Awn 

®eCz Na 25/02/09 ¢MËx a¡¢lM pL¡m Ae¤x 8.30 O¢VL¡l ¢c−L clh¡l 

q−m Ef¢ÙÛa qC Hhw ¢fR−el p¡¢l−a h−p f¢sz Be¤j¡¢eL pL¡m 9.00 

O¢VL¡l ¢c−L ¢X.¢S j−q¡cu clh¡l q−m Bp−m ®L¡lBe ®a−m¡u¡−al 

j¡dÉ−j clh¡l öl¦ quz Hl fl ¢X.¢S p¡−qh a¡l hš²hÉ ®cu¡ öl¦ L−lez 

¢a¢e °p¢eL−cl E−Ÿ−nÉ hš²−hÉl öl¦−a ph¡C i¡m B¢R ¢Le¡ a¡ S¡e−a 

®Q−u−Rez Hlfl a¡l hš²hÉ h−me ®k, X¡m-i¡a LjÑp§Q£−a m¡i q−u−R 

m¡−il V¡L¡ ph¡C−L i¡N L−l ®cu¡ q−u−Rz m¡−il h¡L£ V¡L¡ ¢h¢X Bl 

Hl Eæue j§mL L¡−Sl SeÉ hÉu Ll¡ q−hz ¢X.¢S p¡−qh Hl hš²−hÉl 

pju ph¡C Q¤f L−l h−p¢Rmz ¢X,¢S p¡−q−hl hš²−hÉl pju 15/20 ¢j¢eV 

fl qW¡v p¡j−el ¢c−L …¢ml në ö¢ez p¡j−e ®b−L ph¡C ®c±−s ®hl q−a 

b¡−Lz aMe ®fR−el ¢c−L HL¢V clS¡ ®i−‰ ph¡C ®hl qh¡l pju B¢jJ 

a¡−cl p¡−b ®h¢l−u B¢pz B¢j clh¡l qm ®b−L ®hl q−u ®c±−s fÐb−j 

Bj¡l hÉ¡l¡−L h−m B¢p ®pM¡e ®b−L Bj¡l ®j¡h¡Cm ew- 01714-

758967 à¡l¡ Bj¡l Ù»£l p¡−b Lb¡ h¢mz aMe clh¡l q−ml ¢c−L A−eL 

−N¡m¡…¢ml në f¡Cz ®hm¡ ¢LR¤re fl ®hn ¢LR¤ BDR ®f¡o¡L d¡l£ e£Q 
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®b−L Q£vL¡l ¢c−u h−m ®k, hÉ¡l¡L ®b−L ph¡C ¢e−Q ®e−j B−p¡ eC−m 

…¢m L−l j¡l−h¡z B¢j aMe e£−Q ®e−j B¢pz Be¤j¡¢eL 2.00 O¢VL¡l 

¢c−L 24 hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V Q¡C¢eS l¡C−gm q¡−a ®eCz 

l¡C−gm ®QL Ll¡l pju 01 l¡Eä …¢m g¡yL¡ g¡u¡l quz f−l B¢j ¢eS 

®j−p ¢g−l B¢pz AÙ» ®eu¡l fl B¢j hÉ¡l¡−Ll p¡j−e 24 hÉ¡V¡¢mu¡−el 

q¡¢hmc¡l p¡Cc¤m−L l¡C−gm q¡−a f¡QL p¢gL¥m−L Hp,Hj,¢S q¡−a 

¢pf¡q£ l¢qj−L Hp,Hj,¢S Hhw mÉ¡¾p e¡−uL j¢gS−L l¡C−gm q¡−a 

®O¡l¡−gl¡ Ll−a −c−M¢Rz l¡−a B¢j Bp−m ®j−p AhÙÛ¡e L¢lz 

26/02/09 ¢MËx a¡¢lM pL¡m 7/8 O¢VL¡l ¢c−L B¢j l¡C−gm pq e£−Q 

®e−j B¢pz e£−Q b¡L¡l pju 24 hÉ¡V¡¢mu¡−el q¡¢hmc¡l ®p¡ql¡h−L M¡¢m 

q¡−a Hhw q¡¢hmc¡l j¡qh¤h−L l¡C−gm q¡−a ®c¢Mz aMe Bj¡−L j¡qh¤h 

h−m ®k, AÙ» Sj¡ ¢cJe¡ B¢j ¢ia−l Bp−a f¡¢lz B¢j Bp−m B¢j−L 

fÐ¢aqa Ll−a q−hz B¢j AÙ»pq f−l ®j−p Q−m B¢p Hhw c¤f¤l Be¤j¡¢eL 

1.30 O¢VL¡l ¢c−L 24 ew hÉ¡V¡¢mu¡−el ®L¡−a AÙ» Sj¡ ®cCz f−l kMe 

j¡C−L ®O¡oe¡ L−l ®k, B¢jÑ Bœ²j−el pju Hm¡L¡h¡p£−L ¢fmM¡e¡l 3 

¢Lx ¢jx q−a c§−l p−l ®k−a ¢e−cÑn ®cu¡ q−µR aMe ¢hL¡m Be¤j¡¢eL 

4.00 O¢VL¡l ¢c−L ¢p¢im ®XÊp f−l B¢j 4ew ®N−Vl f¡n¢c−u ®cu¡m 

Vf¢L−u h¡C−l f¡¢m−u k¡Cz plL¡l£ ®O¡oe¡l f−l 1/03/09 Cw a¡¢lM 

Bhqe£ j¡−W q¡¢Sl qC Hhw flha£Ñ−a ®pe¡h¡¢qe£l Ae¤j¢aœ²−j Na 

03/03/09 a¡¢l−M ¢fmM¡e¡l ®ia−l f−hn L¢lz HC Bj¡l Sh¡eh¾c£z” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 29 

appears vague and unspecified. His identification to the 

Appellant is also not proper and appears doubtful. He did not 

refer the Battalion/Regiment No. of the Appellant. He claims to 

see the Appellant and as many as 14 rebellions with arms and 

make firing with agitated mood around the Line but did not 

specify how he could identify the Appellant from the Line. His 

above evidence suffers from ambiguity. The evidence of P.W. 

48 does not bear any substance. He claims to see the Appellant 

on the night following 25.02.2009 to surrender arms by 

watching T.V. His above evidence also suffers from ambiguity. 

He did not specify where and to whom the Appellant was 

surrendering arms. His above evidence appears inadmissible in 

evidence. I.O admitted in his cross-examination that he did not 

get any list of the Appellant for surrendering arms. No T.V. 

footage was filed in support of his above statement. He further 

claims that the Appellant threatened his wife but his wife did 

not come forward to adduce any evidence against the Appellant. 

She was deliberately withheld. Withholding of such witness 
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raises presumption of falsity of his testimony. P.W. 54 claims to 

see the Appellant in the hospital with Pistol, but his own 

admission in cross-examination ‘¢pf¡q£ l¢qj−L ¢Q¢e e¡ a¡−L AeÉl¡ 

pe¡J² L−l ®cu’ belies his testimony to the identification of the 

Appellant. He identified the Appellant wrongly as of 44 

Battalion. The testimony of P.W 71 appears as contradictory 

and it does not inspire any confidence. He claims to see the 

Appellant at 10.30 A.M. with Rifle and Pistol and at 11 A.M 

further saw him with arms and to patrol on pick-up. He did not 

specify where he saw the Appellant to patrol on pick-up while 

he was in MRI building. He admitted that he deposed before 

I.O and the Magistrate on 08.11.2009. His contradictory 

statements can’t be relied on.  

Mr. Islam further submits that in view the testimony of 

P.W. 423 Sheikh Russel, it appears that P.W. 71 Hashim Uddin 

was an accomplice ‘q¡¢pj E¢Ÿe p¡−qh h−m J−cl p−‰ k¡J q¡¢pj E¢Ÿe 

p¡−q−hl Lb¡u B¢j J−cl p−‰ k¡Cz B¢j e¡ ®k−a p¡qp f¡C e¡Cz’ and his 

testimony appears as unworthy of credit. P.W. 280 also claims 

to see the Appellant with arms and to move towards Darbar 

with agitated mood. His reference of Regiment No. of the 
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Appellant as 78480 is tutored since he referred the Regiment 

No. as 79744 in his 161 statement. P.W. 411 claims to see the 

Appellant on miking, but his above evidence appears 

unspecified since he did not mention when the Appellant was 

miking and what was the direction in miking. In fact, such 

ambiguous testimony bears no substance. His reference of 

Regiment No. of as many as 21 rebellions apparently appears 

tutored and such evidence can’t be relied on. As I.O admitted 

the Appellant was taken on remand for 5(five) days, obviously 

his confession appears as a product of torture. He admitted 

taking arms being threatened to his life. P.W 357 the confession 

recording Magistrate also did not certify to its voluntariness. 

The confession not being voluntary it can’t be considered as 

evidence against the Appellant. The confession of co-accused 

lends no support to the prosecution evidence. 

Mr. Islam also submits that prosecution miserably failed 

to establish the charges against the Appellant and trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced 

arbitrarily and it warrants due interference. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant and all the P.Ws referred above excepting 

P.Ws 54 and 71 hailed from 24 Battalion. P.Ws 54 and 71 

hailed from Medical Unit. There is only one accused named 

Abdur Rahim in the case. So there is no doubt to the 
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identification of the Appellant. More so, the Appellant was the 

runner of P.W. 48. Which finds corroboration by his own 

confession. P.W 54 identified him with his Battalion No. 24. It 

was wrongly recorded as 44 Battalion. P.Ws. 280 and 411 

identified him with his Regiment No. All the P.Ws. saw the 

Appellant with arms. Their evidence appears corroborative as 

of carrying arms, in active participation to the rebellion with 

others to attain their common object/common intention to root 

out the army officers from BDR consequently caused death of 

74 persons including 57 army officers. The confession of the 

Appellant is inculpatory. He admitted in taking up arms and 

holding it and that has been corroborated by all the P.Ws. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion. The confession 

recording Magistrate found him ‘p¤ØqÉ J ü¡i¡¢hL’ and he duly 

certified his confession ‘®p ®pµR¡u ü£L¡−l¡¢J² L−l’. There is no 

scope to term the confession as involuntary and production of 

torture. The confession of co-accused also lends support to the 

prosecution evidence that the Appellant took up arms and held 
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it during occurrence. No evidence appears that P.W 71 was an 

accomplice.  

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced accordingly and 

the impugned order does not warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 
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confessional statement as well as the confessional statement of 

co-accused.  

The Appellant Sepoy Md. Abdur Rahim (C.S.A.406) 

stated in his confessional statement- 

“ †ejv Abygvb 10.00 NwUKvi w`‡K ¸wji kã ïwb| DwK w`‡q †`wL 

†jvKRb †`Š‡o Avm‡Q| Avwg i“‡g wM‡q Avgvi †gvevB‡j Avgvi m¨v‡ii 

wbKU †dvb †`B| ZLb m¨vi †dvb a‡i Ges e‡jb †h wZwb †m‡d Av‡Qb 

Ges Avgv‡K †m‡d _vK‡Z e‡jb| ZLb gy‡Lvkavix †cvkvK civ wewWAi 

G‡m e‡j †h †Zvgiv hviv e¨viv‡K AvQ Zviv wb‡P Avm bB‡j ¸wj K‡i 

gviv n‡e| Avwg wb‡P †b‡g Avwm| ZLb Avgv‡K A ¿̄ wb‡Z e‡j| Avwg 

`vwo‡q _vK‡j gy‡Lvkavix e¨w³ G‡m ey‡K e¨v‡ij a‡i| Ges †Kv‡Wi 

w`‡K Avgv‡`i A‡bK‡K wb‡q hvq| Avwg f‡q ivB‡dj wbB| Ges 

e¨viv‡Ki wc‡Q e‡m wQjvg| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Nofiul Kazi (C.S. 290) stated in his 

confessional statement- 
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“aMe ®fR−el ¢c−L HL¢V clS¡ ®i−‰ ph¡C ®hl qh¡l pju B¢jJ 

a¡−cl p¡−b ®h¢l−u B¢pz B¢j clh¡l qm ®b−L ®hl q−u ®c±−s fÐb−j 

Bj¡l hÉ¡l¡−L h−m B¢p ®pM¡e ®b−L Bj¡l ®j¡h¡Cm ew- 01714-

758967 à¡l¡ Bj¡l Ù»£l p¡−b Lb¡ h¢mz aMe clh¡l q−ml ¢c−L A−eL 

−N¡m¡…¢ml në f¡Cz ®hm¡ ¢LR¤re fl ®hn ¢LR¤ BDR ®f¡o¡L d¡l£ e£Q 

®b−L Q£vL¡l ¢c−u h−m ®k, hÉ¡l¡L ®b−L ph¡C ¢e−Q ®e−j B−p¡ eC−m 

…¢m L−l j¡l−h¡z B¢j aMe e£−Q ®e−j B¢pz Be¤j¡¢eL 2.00 O¢VL¡l 

¢c−L 24 hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V Q¡C¢eS l¡C−gm q¡−a ®eCz 

l¡C−gm ®QL Ll¡l pju 01 l¡Eä …¢m g¡yL¡ g¡u¡l quz f−l B¢j ¢eS 

®j−p ¢g−l B¢pz AÙ» ®eu¡l fl B¢j hÉ¡l¡−Ll p¡j−e 24 hÉ¡V¡¢mu¡−el 

q¡¢hmc¡l p¡Cc¤m−L l¡C−gm q¡−a f¡QL p¢gL¥m−L Hp,Hj,¢S q¡−a 

¢pf¡q£ l¢qj−L Hp,Hj,¢S Hhw mÉ¡¾p e¡−uL j¢gS−L l¡C−gm q¡−a 

®O¡l¡−gl¡ Ll−a −c−M¢Rz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

All the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.   
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 29, 48, 54, 71, 280 

and 411 provides direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 29 deposed-  

‘e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| 

†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK 

nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg 

jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 

gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 

wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|’ 

P.W. 48 deposed-  
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‘4 Zvjv †_‡K †`wL j¨vÝ bv‡qK BKivg, gvB‡K †Nvlbv K‡i wWwR‡K gviv 

n‡q‡Q me Awdmvi‡K gviv n‡e| †m mKj‡K we‡ ª̀v‡n †hvM`v‡bi K_v e‡j| ivÎ 

wU,wf‡Z †`wL wmcvnx iwng A ¿̄ Rgv w`‡”Q| wmcvnx iwng Avgvi ¿̄x‡K ûgwK †`q 

Avgvi Ae ’̄vb Rvb‡Z Pvq|............................ Avgv‡K †KvqvU©vi Mv‡W© ew›` 

K‡i iv‡L| †m‡ji g‡a¨ †jt Kt mvjvg, †gRi wiqvR mn K‡qKRb AwdmviI 

cwiev‡ii m`m¨‡`i eÜx Ae ’̄vq †`wL| bv‡qK my‡e`vi IqvwjDj−vn Avgv‡K 

†g‡i †djvi ûgwK †`q| Avgvi ivbvi wmcvnx iwng PvjK nvi“b, ‡KvK knx` I 

†KvK Rwni Uniform c‡i Nyiv‡div  K‡i|’ 

P.W. 54 deposed- 

‘11-30 wgt GKRb A ¿̄avix †gvt knx ỳj Bmjvg 44 e¨vUvwjqvb †m †jt 

Kt Rvnvbviv‡K a‡i Av‡b I e‡j Zv‡K w`‡q wPwKrmv Kiv‡Z| Zvi Kv‡Q SMG 

wQj| 11-40 wgt †jt Kt Avt iv¾vK †`Šwo‡q Av‡m| Avwg Zv‡K I.wU †_‡K 

dress G‡b ‡`B| I wZwb Dnv c‡o e‡m _v‡Kb| 12 Uvi mgq wmcvnx iwng wc¯—

j nv‡Z Av‡m I Awdmvi‡`i LyR‡Z _v‡K| †m Avgv‡K wc —̄j ZvK K‡i| wmcvnx 

iwng wc¯—‡ji fq †`wL‡q nvwgg DwÏb‡K bx‡P wb‡q hvq|’ 

P.W. 71 deposed-  

‘10-30 wgt nvmcvZv‡j kZ kZ wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| 

we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg wR nv‡Z nvwej`vi BDQye GmGgwR 

nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR I †MÖ‡bW nv‡Z, bv‡qK wRqvDj 
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GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j nv‡Z, bv‡qK ¸jRvi GmGgwR 

nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, bv‡qK AwMœ̄ ^i‡K GmGgwR nv‡Z, 

j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW nv‡Z, wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, 

wmcvnx AvjgMxi‡K ivB‡dj nv‡Z, wmcvnx Avwidzj‡K ivB‡dj nv‡Z, wmcvnx 

Av‡bvqvi wc —̄j nv‡Z, wmcvnx †gvqv‡¾g ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj 

nv‡Z, wmcvnx iv¾vK ivB‡dj nv‡Z, wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb 

PvKgv ivB‡dj nv‡Z wmcvnx iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR 

nv‡Z †`‡LwQ| †ejv 11 Uvq wmcvnx iwng Avgv‡K e‡j A ¿̄ †Kb †bB bvB| 

Avgv‡K wZb Zvjv †_‡K bx‡P bvgvq| Avwg ewj Avwg nvmcvZv‡ji IqvW© gvóvi 

i“Mx †`L‡ZwQ| GgAviAvB wewìs‡q _vKv K‡qKRb Avgv‡K i“Mx †`L‡Z e‡j| 

Avwg i“Mx †`L‡Z hvB| nvwej`vi BDQye, nvwej`vi ûgvqyb, bv‡qK my‡e`vi 

†njvj, wmcvnx Avt iwng‡K km ¿̄ Ae ’̄vq Pick-Up G Unj w`‡Z †`wL|’ 

P.W. 280 deposed-  

‘DG g‡nv`‡qi Av‡`‡ki ci `ievi nj Z¨vM Kwi Ges ivB‡djm 

cvewjK ¯‹z‡ji †`Iqv‡ji cv‡k¦©© w`‡q 24 ivB‡dj ’̄ e¨vUvwjq‡bi w`‡K hvB| 

iv Í̄vq cÖPÛ G‡jvcvZvwo †Mvjv el©‡bi Kvi‡b evav cÖvß n‡q Avwg wbR BDwb‡U 

†cŠQ‡Z cvwi wb| cieZ©x‡Z Avgvi wbR bvgxq evmv 9/wc cïi wewìs‡qi w`‡K 

iIbv nB| cw_ g‡a¨ 24 ivB‡dj e¨vUvwjq‡bi 50623 j¨vt bvt wmMbvj 

†K.Gg.BKivgyj nK Ges 78746 wmcvnx RvwKi †nv‡mb I 78480 wmcvnx 

Avãyi iwng‡K D‡ËwRZ Ae ’̄vq A ¿̄mn `ievi n‡ji w`‡K ‡h‡Z †`wL|’ 
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P.W. 411 deposed- 

‘9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K A ¿̄ 

wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 

77544 Rwmg, 77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 

68306 †Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn 

A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| wKQy¶b c‡i 47474 BKevj‡K Pick 

up G †`wL 68696 wmcvnx Ry‡qj, 78480 wmcvnx iwng‡K gvBwKs Ki‡Z 

†`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.411 Lance Naik/50590 Md. Jahirul 

Alom. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.115 Habilder A. Jalil 

 P.W.123 Sepoy Jalal Uddin 

 P.W.150 Naik Emdadul Haque and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

 Sepoy /68898 Rubel Miah (C.S. 78). 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.115 Habilder Md. Abdul Jalil deposed that on 

25.02.2009 he was on duty at Babor ground. At about 9.30 A.M. 

heard firing from the side of Darber. He came back to Barak of 

13 Battalion. He informed the Deputy Commander of firing. He 

came to see BDR personnel to move with arms and among them 

he could identify 63227 Sepoy Masud, 26457 Habilder Shafiqul, 

the appellant 50590 LNk Jahir, 79463 Sepoy Sadullah, 78378 

Sepoy Atikur, 49300 Naik Dalil, 56202, LNk Altaf, 58589 
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Sepoy Baki Billah, 69110 Sepoy Jakirul, 79399 Sepoy Atiqur 

they all were of 13 Battalion. He also identified 79317 Sepoy 

Mehedi Hasan, 76228 Sepoy Mizanur. Many of the armed 

personnel were somewhere moving towards Darber by making 

fire. At evening he left Peelkhana and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that on the date of occurrence his residence was at outside 

Peelkhana. He had been in Peelkhana for 7 years. Maj. Rezaul 

was his Deputy Commander. He cannot remember the mobile 

number of Deputy Commander. His mobile number was 

01716009896. Deputy Commander did not make any direction 

to him. Deputy Commander had his residence in Peelkhana. On 

the date of occurrence he went to Barak. He denied the 

suggestion that on that day Zahirul was in the hospital. 

P.W.123 Md. Jalal Uddin deposed that on 25.02.2009 he 

was in Darber. Sepoy 65140 Moyeen Uddin entered into Darber 

with arms and there happened disorder in Darber. DG asked all 

to take seat. After the command of DG he left Darber and on his 

way to unit he came to see BDR personnel to move towards 

Darber by making fire and among them he identified Habilder 
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50551 A. Kashem, the appellant Lance Naik 50590 Jahirul 

Ali, Sepoy 69110 Jakirul, Sepoy 73529 Ziaul. He came back to 

unit and on the following night he left Peelkhana.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he did not depose that he left Peelkhana after 

the command of DG. His residence was behind BDR hospital. 

Accused Zahirul Alam resided in outside Peelkhana. He cannot 

say whether the son of accused was admitted in the hospital. He 

denied the suggestion that Lance Naik Jahirul Alam went to 

hospital from Darber. 

P.W.150 Md. Emdadul Hoque deposed that on 25.02.2009 

he was in Darber. Coming out from Darber he was moving 

towards Battalion. On the way he came to see BDR personnel 

Habilder 37606 Kibria, the appellant Lance Naik 50590 

Jahirul Alam, Sepoy 56975 Aktaruzzaman and Sepoy 65079 

Alauddin with arms. 

In cross-examination on behalf of the appellant, he stated 

that hospital is beside gate No.1. He cannot say whether Golam 

Kibria was under treatment in the hospital. He further stated that 



 

 

5559 

Lance Naik Jahirul Alam was in outside. He denied the 

suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the appellant he stated 

that he took the appellant on remand for 5 days. He denied the 

suggestion that he implicated the appellant falsely. 

The confessional statement of the co-accused 

Sepoy/68898 Rubel Miah (C.S.A.78) 

“B¢j Bp¡j£L 3 O¾V¡ i¡he¡ ¢Q¿¹¡l SeÉ pju ¢cu AcÉ 4.30 ¢j¢eV qCa 

a¡l Sh¡eh¢¾c ®lLXÑ Ll¡ öl¦ L¢lm¡jz Na 24/2/09 Cw a¡¢lM B¢j 

A¢gp l¡e¡l ¢qp¡h c¤f¤l 2 V¡ ®bL 25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ 

fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 fkÑ¿¹ ¢XE¢V b¡LmJ B¢j pL¡m 7.30 

¢j¢eVl pju Qm k¡Cz 25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh 

®j¡a¡hL N¡¢s ¢eu a¡l h¡p¡u k¡Cz ®p Bj¡L hm B¢j clh¡l qm ®ku 

N¡¢s¢V ®Rs ®chz a¥¢j N¡¢s ¢eu Bj¡l ü¡ö¢sL ¢eu Y¡L¡ ®j¢XLÉ¡m LmS 

k¡Ch¡z B¢j a¡ öe hÉ¡l¡L ¢gl L¡fs ®d¡m¡C Lla b¡¢Lz 

qW¡v 9.30 ¢j¢eVl ¢cL …m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 

O¾V¡ m¤¢Lu ®bL fl e£Q e¡jm ®c¢M 30/40 Se ®m¡L AÙ» pq HLœ c¡y¢su 

BRz a¡cl jdÉ AÙ»pq ¢Rm ¢pf¡q£ a¡lLz q¡¢hmc¡l Bm£ BqÇjc, 

q¡¢hmc¡l q¡aj, ¢pf¡q£ üfe, e¡uL B¢SS¤m ¢pf¡q£ B¢je¤m, ¢pf¡q£ 
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p¡Cg¥m, e¡uL Sue¡m ®cl B¢j ¢Q¢ez ah f¡QL S¤um l¡e¡l q¡a ®L¡e 

AÙ» ¢Rm e¡z 

Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢cL 2 Se j¤M¡nfl¡ AÙ»pq 

®m¡L Hp hm k¡l k¡l q¡a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a EW¡Cm 

Bj¡L HL¢V ¢fL Bf EW¡u Hhw 3ew ®NV ¢eu k¡uz IM¡e 2 V¡ jVÑ¡l 

1¢V SMG Hhw Afl HL¢V BNÀu¡Ù» B¢j AeÉ¡eÉcl pq¡ua¡u N¡¢sa a¥m 

®L¡a Sj¡ ®cCz ®NV B¢j mÉ¾p e¡uh S¢ql e¡uL p¤hc¡l ®qm¡m ®L ®c-

M¢Rz e¡uh p¤hc¡l ®qm¡ml q¡a B¢j HL¢V JuÉ¡l ®mp ®cM¢Rz hÉ¡l¡L ¢g-

l ¢pf¡q£ Bma¡gl Lb¡ja B¢j ®cJu¡m Vf¢Lu f¡¢mu k¡Cz HC Bj¡l 

hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits the evidence as adduced by the 

prosecution witnesses as referred above is vague, unspecified 

and it does not inspire any confidence. No substantive evidence 

appears by their testimonies against the appellant. P.W. 115 did 

not disclose any action against the appellant. He saw the 

appellant with other rebellions some of whom were moving 

towards Darbar by making fire. P.W. 123 also claims to see the 

appellant to move towards Darbar on firing. He did not mention 

when and where he saw the appellant. P.W. 150 similarly 
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claims to see the appellant with arms but he also did not 

disclose any action. Mere, holding arms does not constitute any 

offence. He adds that no material and substantive evidence 

appears against the appellant and trial court convicted and 

sentenced the appellant in arbitrary manner. The Cr. Appeal 

filed on behalf of the Appellant deserves consideration.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant and all the P.Ws hailed from 13 Battalion. 

They all referred the appellant duly with his Regiment No. 

They all saw the appellant with arms and to move towards 

Darbar by making fire. They, all have been thoroughly cross-

examined on behalf of the appellant but could embellish or 

shaken their testimonies. Their evidence, no doubt, stands 

untainted, unembellished and thus appears worthy of credit as 

being corroborative.  

The learned Deputy Attorney General refers P.W. 487 

who identified the photo of the appellant from video-footage, 

the exhibit CXLVII which figures the appellant in action with 

morter. The exhibit appears as corroborative to the evidence of 

the P.Ws that the appellant figured himself as an active 

rebellion in carrying their common object/common intention of 

up- rooting the army officers from BDR. In the premises, the 

Cr. Appeal filed by the Appellant be dismissed.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy/68898 Rubel Miah (C.S.A.78) stated 

in his confessional statement-  

“Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢cL 2 Se j¤M¡nfl¡ AÙ»pq 

®m¡L Hp hm k¡l k¡l q¡a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a EW¡Cm 

Bj¡L HL¢V ¢fL Bf EW¡u Hhw 3ew ®NV ¢eu k¡uz IM¡e 2 V¡ jVÑ¡l 

1¢V SMG Hhw Afl HL¢V BNÀu¡Ù» B¢j AeÉ¡eÉcl pq¡ua¡u N¡¢sa a¥m 
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®L¡a Sj¡ ®cCz ®NV B¢j mÉ¾p e¡uh S¢ql e¡uL p¤hc¡l ®qm¡m ®L ®c-

M¢Rz e¡uh p¤hc¡l ®qm¡ml q¡a B¢j HL¢V JuÉ¡l ®mp ®cM¢Rz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

All the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 115, 123 and 150 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 115 deposed-  

‘A‡bK wewWAvi m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i 

g‡a¨ 63227 wmcvnx gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ bv‡qK 

Rwni, 79463 wmcvnx mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 bv‡qK `wjj, 
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56202 j¨vÝ bv‡qK AvjZvd, 58589 wmcvnx evKx wejvn, 69110 wmcvnx 

RvwKi“j, 79399 wmcvnx AvwZKzi mevB 13 e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x 

nvmvb, 76228 wmcvnx wgRvbyi| A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq|’ 

P.W. 123 deposed-  

‘DG Gi Av‡`‡ki ci Avwg `ievi nj Z¨vM K‡i BDwb‡U hvIqvi c‡_ 

ˆmwbK‡`i ¸jvMywj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|  Zv‡`i g‡a¨ 50551 

nvwej`vi Avt Kv‡kg, 50590 j¨¨t bvt Rûi“j Avjx, 69110 wmcvnx RvwKi“j, 

73529 wmcvnx wRqvDj‡K wPb‡Z cvwi|’ 

P.W. 150 deposed-  

‘25/2/09 Avwg `iev‡i wQjvg| Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K iIqvbv Kwi| c‡_ BDR ‡`i mk ¿̄  Ae ’̄vq †`wL| Zv‡`i 

g‡a¨ 37606 nvwej`vi wKewiqv 50590 j¨vt bvt Rûiæj Avjg, 56975 wmcvnx 

Av³viæ¾vgvb 65079 wmcvnx AvjvDwÏb‡K mk ¿̄  †`wL|’ 

The footage exhibit CXLVII(B) finds the convict-

appellant with the appearance of a rebellion having mortar in 

his hand and folding orange cloth  around his head. The footage 

bears the substantive evidence of his active participation to the 

occurrence with heavy arms.   
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.412 Lance Naik/53027 Md. Harun-

Or-Rashid.  

Trial court charged the appellant under Sections 

302/149/34382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.65 Abu Taher 

 P.W.243 Md. Millur Rahman 

 P.W.277 Md. Rafiqul Islam 

 P.W.482 Habilder Habibur Rahman 

 P.W.483 Birojit Singh and  

 P.W. 654, the investigation officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.65 Abu Taher deposed that on 25.02.2009 he was 

the guard commander at gate No.3 of Peelkhana. Gate was 

closed at 9.30 A.M. All R.P. went away keeping the gate under 

lock. Field security personnel were also went away. He came to 

see many persons to run. About 15/20 BDR members 

assembled at gate No.3 with arms and were firing in front of 

canteen of 13 Battalion. 10/12 BDR personnel also appeared at 

gate No.3 ‘j¡C¢Lw Ki‡Z Ki‡Z’. 3 rebellions came down from the 

vehicle and assaulted him, asked him for arms and in default 

threatened his life. He informed them that arms had been taken 

away by the previous party. Thereafter they left him. Among 

them he could identify Naik Subader Helal, Habilder Rahman, 

Naik Zia, Sepoy Ali Forhad, Azad, Lance Naik Gausul, Sepoy 

Akbor, the appellant Lance Naik Harun, Habilder Kashem, 

Bayzed, Naik Shahid and Sepoy Riaz. They ran away from 

Peelkhana on 26.02.2009. He watched the arms and 

ammunitions from 4.00 to 9.30 P.M. At 9.30 he made over the 

arms and ammunitions to the police and obtained certificate.  

 In cross-examination on behalf of the appellant he stated 

that he deposed before I.O. on 26.8.2009 and before Magistrate 
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on 08.11.2009. The Sepoys were patrolling by pickup folding 

their mouth. He denied the suggestion that he made 

contradictory statement before Magistrate and Investigation 

officer.  

 P.W.243 Md. Millur Rahman deposed that he attended 

Darbar on 25.02.2009. 65140 Sepoy Moyeen entered into 

Darbar with arms and thus there happened disorder. He came 

back to his line. He came to see many BDR personnel in 

committing violence with arms. After two hours he came down 

and at that time he came to see 68719 Sepoy Zakirul, 77003 

Sepoy Sohel, 78623 Sepoy Asaduzzaman, the appellant 53027 

Lance Naik Harun-Or-Rashid, 65227 Sepoy Babul, 78553 

Sepoy Rasul, 59000 Sepoy Safiqul and 68719 Sepoy Zakir to 

move around with arms. 

 In cross-examination on behalf the appellant, he denied 

the suggestion that he is named Zillur Rahman and a charge-

sheeted accused. He deposed before I.O. on 25.08.2009. His 

statement was read over to him. I.O. typed his name wrongly as 

Zillur Rahman. He did not follow that wrong recording. Talking 

with Moyeen he came to know of the demands of BDR 
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personnel. He denied the suggestion that he did not know the 

appellant and that he did not see him with arms and that he 

deposed falsely.  

 P.W.277 Md. Rafiqul Islam Firoz deposed that on 

25.02.2009 he attended Darbar along with others at 8.00 A.M. 

During the course of Darbar while D.G. was delivering his 

speech Sepoy Moyeen of 13 Battalion entered into Darbar with 

arms. There happened disorder and many of the BDR personnel 

defying the order of D.G. left Darbar. He also left Darbar and 

came to his own unit of 13 Battalion. On his way to Line he 

came to see the appellant 53027 Lance Naik Md. Harun-Or-

Rashid, Lance Niak Md. Ali Akbor, both of 13 Battalion, 

78553 Sepoy Md. Rassel Sawdagor of 14 Battalion, 69038 

Sepoy Md. Forhad Hossain of 37 Battalion, 68398 Sepoy Md. 

Shariful Islam, 76116 Sepoy Md. Safiqul Islam, 76798 Sepoy 

Md. Abdul Khalek and 66408 Sepoy Kawser Ahmed all of 18 

Battalion and to move around the unit area with arms and 

agitated mood. They all were looking for army officers and 

telling-‘BDR G Army officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e 

†mLv‡bB †g‡i †djv n‡e| ’ 
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 In cross-examination on behalf of the appellant, he stated 

that he never served in Rifle Battalion 8, 14, 37. He deposed 

before I.O. on 06.06.2009. He did not happen to meet with the 

appellant on that day. There was only one main road for 13 

Battalion from Darbar, but there were other branch roads. Prior 

to the occurrence he was a P.O. of Brig. General Zakir Hossain. 

He denied the suggestion that he referred the name of the 

accused as being tutored and that he deposed falsely. 

P.W. 482 Habilder 47417 Md. Habibur Rahman deposed 

that on 14.09.2009 from video footage of the occurrence held on 

25-26 Feb, 2009 he identified 66811 Sepoy Shamim, 78698 

Sepoy Abdullah Al Mamun, 77667 Sepoy Ferdous, RD 153 

DAD Habibur Rahman, 27989 Habilder A. Rahman, 76539 

Sepoy Rassel, 67131 Sepoy Almas, 67191 Sepoy Jalil, 65330 

Sepoy Rashid, 59453 Badal, 67909 Khalilur, the appellant 

53027 Harun or Rashid. They all including Sepoy 65140 

Moyeen were of 13 Battalion. He identified the picture exhibit 

CXLIII. 

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. Rownokul Houqe Chowdhury on 
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14.09.2009. He signed on a picture on 31.12.2009. There is no 

reference of case number on the picture. The picture of DAD 

Touhid was taken at gate No.4. He cannot say which channel 

took the picture. Habilder Harun-or-Rashid is found with 60 

mortar Arms. He denied the suggestion that the picture is not of 

Harun.  

 P.W. 483 Lance Naik Assistant Birojit Shingh  deposed 

that he had his posting in Peelkhana. After the occurrence Mr. 

Rownokul showed different pictures of the rebellion and at the 

time of occurrence he identified 66811 Shamim, 78698 Mamun, 

72933 Forhad Khan, 72693 Azad Khan, 67131 Almas, 67191 

Jalil, 65330 Rashid, 59453 Badal, the appellant 53027 Harun-

or-Rashid, 65140 sepoy Moyeen, 67583 Firoj Hossain, 77224 

Sajjad, 55705 Rafij Uddin, 68891 Rumel, 66336 Alam, 65552 

Tofazzel from video footage. He identified the picture exhibit 

CXLIV series.  

In cross-examination on behalf of the appellant, he stated 

that Mr. Rownak recorded his statement. At the time of 

deposition before I.O. he did not refer the name of the accused. 

He identified the accused from video footage.  
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P.W.654 is the investigation officer, a formal witness.  

In cross-examination he stated that he recorded the 

statement of P.W. 65 Under Section 161 as well as 164 of the 

Code of Criminal Procedure and at that time he was in custody. 

He denied the suggestion that his statements under Section 161 

and 164 are contradictory. P.W. 243 deposed before his name 

as Zillur Rahman. It was a clerical mistake.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

prosecution witnesses as referred above appears so unreliable, 

untrustworthy, unworthy of credit that it can’t be based on for 

conviction and sentence to the appellant. P.W. 65 claims to 

identify the appellant among 13(thirteen) persons who appeared 

at gate No. 3 and asked him for arms. His above evidence is 

inconsistent with the facts and circumstances of the case as it 

appears on record. His claim of watching the arms afterwards 

till 9.30 on the night following the day 25.02.2009 appears 

unreliable. From his statement it appears that all R.P and field 

security persons went away keeping the gate under lock. In 

such situation asking for arms and his watching of those arms 
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appears inconsistent and unreliable. The testimony of P.W. 243 

also appears vague. He did not clear when he saw the appellant 

and other accused. His reference of Regiment No. of as many as 

7 accused including the appellant appears tutored and thus 

inspires no confidence. Similar is the position of the evidence 

of P.W. 277. His reference of Battalion and Regiment No. of as 

many as 8(eight) accused including the appellant appears 

tutored. He did not specify among the aforesaid accused who 

told ‘BDR H Army officer b¡L−h e¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’z Such omnibus testimony can’t be relied upon. 

P.W. 482 and 483 identified the appellant with photo, exhibit 

CXLIII series, but such identification of the appellant having 

been done beyond judicial process can’t be accepted as 

evidence. The impugned order of conviction and sentence thus 

calls for necessary interference. Consequently, the Appeal be 

allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 65 is an eye witness to the occurrence and he duly 

identified the appellant. He explained in his cross-examination-

‘N¡XÑl¡ f¡¢m−u k¡u AÙ» ®l−M’ and as such the fact of asking of arms 

by the rebellions and watching of the same by the appellant in 

no way appears inconsistent with the facts and circumstances of 

the case. The evidence of P.W. 65 bears substance and 

credibility. P.Ws. 243, 277 and 482 all identified the appellant 

properly with his Regiment No. P.Ws.243 and 277 saw him 
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with arms. P.W.483 identified the appellant from video-footage 

by producing exhibit CXLIII series and the photo figures the 

appellant as a rebellion on the date of occurrence. The evidence 

of prosecution witnesses appears credible and worthy of credit. 

Trial court rightly based on it in convicting and sentencing the 

appellant by the impugned order and it does not warrant any 

interference. In the result, the Cr. Appeal filed on behalf of the 

Appellant be dismissed.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 



 

 

5583 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 65, 243, 277 

provide direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b, nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi| 

26/2 Zvwi‡L Zvniv cvwj‡q hvq| Avwg MvW© i“g †_‡K †ei n‡q †`wL RbMb 

A‡ ¿̄i Zvgvkv †`L‡Q| we‡Kj 4 Uv †_‡K ivwÎ 9
1
2 Uv ch©š— Avwg A ¿̄ 

‡Mvjvevi“` cvnviv †`B|’ 

P.W. 243 deposed-  

‘jvBb †_‡K ZvwK‡q ‡`wL A‡bK wewWAvi A ¿̄ nv‡Z MÛ‡Mvj Ki‡Q 2 

N›Uv c‡i bx‡P bvwg ZLb I A‡bK‡K A ¿̄ nv‡Z †Nviv‡div Ki‡Z †`wL| ZLb 

68719 wmcvnx RvwKi“j, 77003 wmcvnx †mv‡nj, 78623 wmcvnx Avmv ỳ¾vgvb, 
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53027 j¨vt bvt nvi“byi iwk`, 65227 wmcvnx eveyj, 78553 wmcvnx ivmyj, 

59000 wmcvnx kwdKzj, 68719 wmcvnx RvwKi‡K A ¿̄ mn Nyiv‡div Ki‡Z 

†`wL|’ 

P.W. 277 deposed-  

‘DG g‡nv`q KZ…©K Av‡`k cÖvß n‡q Avwg  `ievi nj †_‡K  †ei n‡q 

wbR BDwbU 13 ivB‡dj e¨vUvwjq‡b hvB| jvB‡b hvIqvi mgq 53027 j¨vt bvt 

†gvt nvi“byi ikx`, 13 ivB‡dj e¨vUvwjqb bs 54280 j¨vt bvt †gvt Avjx 

AvKei, GKB e¨vUvwjqvb, bs 78553 wmcvnx †gvt iv‡mj mI`vMi 14 ivB‡dj 

e¨v‡Uwjqvb bs- 69038 wmcvnx †gvt  dinv` †nv‡mb 37 ivB‡dj e¨vUvwjqb bs 

68398 wmcvnx †gvt kwidzj Bmjvg 8 ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx 

†gvt mwdKzj Bmjvg, 8 ivB‡j e¨vUvwjqb bs 76798 wmcvnx †gvt Avãyj Lv‡jK 

8 ivB‡dj e¨vUvwjqvb Ges bs 66408 wmcvnx KvDmvi Avng`, 8 ivB‡dj 

e¨vUvwjqb †K BDwbU GjvKvq A ¿̄mn D‡ËwRZ fv‡e †Nviv‡div Ki‡Z †`wL|  

Zviv mK‡jB Army Officer  †`i  †LvRv‡LvwR KiwQj Ges ejwQj BDR G 

Army Officer _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv 

n‡e|’ 

P.W. 482 and 483 identified the appellant from video 

footage exhibit- CXLIII(B) for his action during the occurrence. 

The above exhibit finds corroboration with the evidence of 

P.Ws. 65, 243 and 277 who saw him with arms, in unlawful 
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assembly and to active participate in the occurrence in 

furtherance of their common intention/object. 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 
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Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

 

C.S. Accused No.414 Sepoy/72933 Md. Farhad 

Khan.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.58 Major Mokarram 

 P.W.65 Abu Taher 

 P.W.263 Munmun Akter 

P.W.336 Munshi A. Majid, Magistrate 

 P.W.427 Tasnuva Maha 
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 P.W. 483 Birojit Singh. 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 Novojoti Khisha is the 

informant but he is not the eye witness to the occurrence. He 

lodged the F.I.R. having aware of the occurrence from different 

sources. The name of the appellant did not appear in the F.I.R.   

P.W.58 Maj. Mokarram deposed that he had his posting 

in Savar cantonment. He was attached with Peelkhana on 

15.02.2009. On completion of his duty till 6 A.M. on 

25.02.2009 he went to officer mess. At 9.30 A.M. Maj. Monjur 

informed him of firing in Darbar. He came to see through 

window the BDR personnel to make firing. At about 10.30 

A.M. he was informed that the officers have been killed. 

Having afraid he closed the door. At about 11.30 A.M. he came 

to hear breaking down the door of adjacent room. He took 

shelter in the bathroom. After a while they broke down the door 

of his room and attempted to fire. He came out from bathroom 

and begged his life. 5/6 BDR personnel assaulted him. They 
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brought him out and took him in adjacent room. There he came 

to see the wife of captain Tanvir. They assaulted her. BDR 

personnel annulated and  took him to quarter guard. The  BDR 

personnel who annulated him were Sepoy Palton Chakma, 

Sepoy Salch, Sepoy Zakir, Sepoy Ripon Pathan, the Appellant 

Sepoy Farhad, Sepoy Mamun and Sepoy Wasim. There he 

came to see officers and their family 

members...................................... 

In cross-examination on behalf of the appellant he stated 

that he can’t say how many Sepoys named Farhad in 13 

Battalion but he knew the Appellant Farhad. He did not tell the 

father’s name and No. of the Appellant. He denied the 

suggestion that he did not see Appellant.  

P.W.65 Abu Taher deposed that on 25.02.2009 he was 

the guard commander at gate No.3 of Peelkhana. Gate was 

closed at 9.30 A.M. All R.P. went away keeping the gate under 

lock. Field Security personnel were also went away. He came to 

see many persons to run away. About 15/20 BDR members 

came towards gate No.3 with arms and making fire in front of 

canteen of 13 Battalion. 10/12 BDR personnel also appeared 
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‘j¡C¢Lw Ll‡a Ll‡a’ at gate No.3. 3 rebellions coming down from 

vehicle, assaulted him, asked him for arms and in default 

threatened his life. He informed them that arms was taken away 

by the former party. Thereafter they left him. Among them he 

could identify Naik Subader Helal, Habilder Rahman, Naik Zia, 

the appellant Sepoy Ali Forhad, Azad, Lance Naik Gausul, 

Sepoy Akbor, Lance Naik Harun, Habilder Kashem, Bayzed, 

Naik Shahid and Sepoy Riaz. ......  

............................................................................ 

 In cross-examination on behalf of the appellant he stated 

that he can’t say how Sepoy named Farhad were there in 13 

Battalion. He can’t say whether the Appellant Farhad who in 

the hospital.  

P.W.263 Munmun Akhter deposed that her husband 

joined in 6 Rifle Battalion as commanding officer and thereafter 

he came to Peelkhana in the month of November. Her husband 

went to Darbar on the auspicious day, 25th Feb, 2009. She was 

in her residence in Peelkhana. At about 9.15/9.30 she came to 

hear firing sound and it was increasing. After a while Sepoy 

Rabiul, the runner of her husband informed her that the Sepoys 
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have been revolted and they attacked the officers in Darbar. On 

such information she became afraid. At one time she had talk 

with her husband and she was asked to remain in the residence 

and not to open the door. At about 11 A.M. 7/10 Sepoys came 

to her residence and kicked on the door. They entered into the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellion entered in to her residence and threatened 

them. Later on, she identified the rebellions from video footage 

who entered into her residence. From video footage she 

identified Sepoy Rafiqul Islam, Shamsur Ali, Raihan 

Chaudhury, the appellant Farhad Khan, Jahangir Hossain, 

Ramjan Ali, Ibrahim, Abdullah Al Mamun, Ziaur Rahman, 

Mahmudur Rahman, Wasim Akram, cook Ziku Sheikh and 

carpenter Samsu.  

In cross-examination on behalf of the appellant she stated 

that she did not depose before where she saw the Appellant but 

later on stated that she saw him in her residence. She dined the 

suggestion that she did not see the Appellant on the date of 

occurrence. In cross-examination on behalf of Raihan 
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Chaudhury and others she stated that she can’t say where from 

the video- footage was taken and no such footage and available 

before the court. She denied the suggestion that she did not see 

any video-footage and identify anyone and that she deposed 

falsely.      

 P.W.336 Munshi Abdul Majid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

31.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 468 and his 

signature 468/1 series.  

In cross-examination on behalf of the appellant he stated 

that the Appellant was taken on remand for 6 days and the 

Appellant was aged 22 years. He denied the suggestion that he 

did not record the conversion of the Appellant in compliance 

with the provisions of law. 

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 she 

tried to contact with her husband but could not reach. 
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Afterwards, she contacted with runner over mobile but she dealt 

with her roughly and threatened her. Later on, he rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him and informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened much killing and instructed her to take shelter in 

bathroom. BDR personnel broke down the door of her room and 

entered into the room. She could identify Sepoy Rion, Sepoy 

Atik, Zia, Habibur, Amjad, Rajibul, Ramjan, Shawkat, 

Signalman Delowar, Sepoy Salah, the appellant Forhad, Lnk. 

Ekramul, Sepoy Al-Mamun,. They assaulted her with rifle and 

destroyed her belongings of the room. Lnk. Ekramul took her out 

from the room at the point of Rifle and made firing that ran by 

the side of her neck. Consequently she fell down. Sepoy Sorab, 

Wasim, Ibrahim, the appellant Forhad, Tarapada pulled on her. 

Ibrahim assaulted her maid servant and put off the dress of her 

children. She long with her children were taken into quarter 

guard. .......................... 
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In cross-examination on behalf of the appellant, she stated 

that her husband Tanveer was aged 29. She received the dead 

body of her husband on 29.02.2009 from C.M.H. There was a 

DNA test of her husband. She denied the suggestion that she 

received the dead body of a person aged 45. She denied the 

suggestion that she could not identify the dead body of her 

husband. She denied the suggestion that she could not identify 

the accused and that she referred their name being tutored.  

P.W. 483 Lance Naik Assistant Birojit Shingh deposed 

that at the time of occurrence he was in Peelkhana. He identified 

66811 Shamim, 78698 Mamun, the appellant 72933 Forhad 

Khan, 72693 Azad Khan, 67131 Almas, 67191 Jalil, 65330 

Rashid, 59453 Badal, 53027 Harun-or-Rashid, 65140 Sepoy 

Moyeen, 67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij Uddin, 

68891 Rumel, 66336 Alam, 65552 Tofazzel from video footage. 

He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the appellant, he stated 

that Mr. Rawnak took his statement. At the time of deposition 

before I.O. he did not refer the name of the accused. He deposed 

the name of the accused afterwards seeing video-footage.  
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P.W.654 Abul Kahar Akanda is the investigation officer, 

a formal witness. He also admitted in his cross-examination of 

taking the Appellant on remand for 5 days and denied the 

suggestion that the confessional statement of the Appellant was 

a product of torture.  

The confessional statement of the appellant Sepoy/72933 

Md. Farhad Khan (C.S.414), runs as under- 

“Avwg 2005 mv‡j BDR G †hvM`vb Kwi| MZ 25/2/09 Zvs Avwg 

BDR wcjLvbvq wQjvg| Rifels Police (R.P) Course Kivi Rb¨ 

Fitness Test  Gi Rb¨  H w`b mKvj 7.30 Uvq Avwg BDR 

nvmcvZv‡j hvB| Urine Test Gi Report wb‡q 8 Uvi w`‡K 

e¨vUvwjqvb †h‡q Medical Assistant Gi LvZvq bvg wjwce× Kivq| 

D³ Medical Assistant Gi wb‡ ©̀‡k Body Cheque up  Gi Rb¨ 

Avwg nvmcvZv‡j hvB| ZLb †ejv 9Uv n‡e| nvmcvZv‡ji m¨viiv `iev‡i 

_vKvq nvmcvZv‡ji wi‡µ‡qkb e‡m T.V. ‡`LwQjvg| 9.15 Uvi w`‡K 

Quarter Guird Gi w`‡K ¸wji kã ïwb| welqwU †`Lvi Rb¨ Avwg 

nvmcvZv‡ji Z…Zxq Zjvq hvq| Zvi ci bx‡P †b‡g Avwm| mÜ¨v 6 Uv 

ch©šÍ nvmcvZv‡j †_‡K wbP BDwb‡U wd‡i Avwm|  wbR jvB‡b hvB| †mLvb 

†_‡K GKwU †nj‡gU wbB hv‡Z wbivcËvi Rb¨| Zvici wbivcËvi Rb¨ 

¯‹zj wewìs Gi Z…Zxq Zjvq ï‡q ivwÎ hvcb Kwi| mKvj 10 Uvi w`‡K 
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e¨vUvwjqv‡b hvIqvi c‡_ gy‡Lvmavix 3/4 Rb A ¿̄avix BDR A ¿̄ bv 

_vKvq Avgv‡K eyU w`‡q jvw_ gv‡i Ges eKvewK K‡i| Zviv Avgv‡K 

ivB‡dj †`q| Zviv Avgv‡K 3 bs †M‡U wb‡q ùvo Kiv‡q iv‡L| Zv‡`i 

K_vq GKwU bxj Kvco †e‡a gyL WvwK| 1/1
1
2 N: ci A ¿̄mn ¯‹zj wewìs 

Gi Z…Zxq Zjvq G‡m jywK‡q _vwK 2
1
2  Uv ch©šÍ| c‡i A ¿̄ Rgv †`Iqvi 

Rb¨ gvBwKs n‡j †Kv‡Z A ¿̄ Rgv w`B| 27/2/09 Zvs †Nvlbv ï‡b 

nvmcvZv‡j hvB| MZ 25/5/09 Zvs Avgv‡K wcjLvbvq BDR Avgv‡K 

†MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that among the aforesaid 

witnesses P.Ws.1, 336 and 654 are formal witnesses. They are 

informant, confession recording Magistrate and the 

investigation officer respectively.  

The evidence of P.W. 263 does not bear any substance. 

She claims to identify the Appellant from video- footage but 

admittedly no video-footage was seized and produced before 

the court. 

P.W.427 also claims to identify the Appellant with 

eleven others at the moment when they entered into her room 
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by breaking the door and taking her out forcibly. Her above 

testimony of identifying the Appellant in such horrific situation 

in the midst of number of rebellions appears doubtful, unworthy 

of credit and untrustworthy as being a house wife. More so, she 

herself admitted in her cross-examination that she did not know 

the accused earlier but identified them later on seeing video-

footage and no video-footage appears-‘ ‡Kvb wfwWI dz‡UR `vwLj Kwi 

bvBÕ to support her above testimony. The evidence of P.W.483 

also does not bear any substance. He also claims to identify the 

Appellant from video-footage referring his regiment No. He 

identified the video-footage as exhibit-CXLIV but he candidly 

admitted in his cross-examination- ‘Revbe›`xi mgq me Avmvgxi bvg 

ewj bvB| wfwWI †`‡L cybvivq e‡jwQ mbv³ Kivi ciÕ.  His above 

testimony together with referring the regiment No. of the 

accused belies his claim of identification of the Appellant, 

rather it justifies the claim of the defense that he is a tutored 

witness. P.W. 58 similarly claims to identify the Appellant 

while he was taking away to quarter guard from officer’s mess 

in assaulting manner. His identification of the Appellant in 

above situation also lacks credibility. Admittedly he hailed 
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from 38 Battalion, Sylhet and attached with Peelkhana on 

15.02.2009 and he had no occasion to be familiar with 

Appellant who hailed from 13 Battalion. Moreover, he did not 

refer his Battalion/ Regiment No. He admitted in his cross-

examination that he did not know how many BDR person 

named Farhad was in 13 Battalion. He reiterated that he knew 

the Appellant Farhad but did not explain how he knew the 

Appellant. Record speaks that as many as 10 BDR persons 

named Farhad were arrested during investigation of the case. 

His evidence thus appears unreliable and untrustworthy. 

P.W.65 was the guard commander at gate No. 3 in Peelkhana. 

He also claims to identify the Appellant among them who 

appeared thereat by a pick-up and assaulted him and asked for 

arms- ‘ Mvwo †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i A ¿̄ 

Pvq| b‡Pr †g‡i †djvi ûgwK †`q and at his reply ‘ A ¿̄ Av‡Mi cvwU© wb‡q 

†M‡QÕ they left him  ÔZLb Zviv P‡j hvqÕ His above testimony bears 

no credibility. The credibility of his testimony has been shaken 

away by his further claim ‘weKvj 4 Uv †_‡K ivwÎ 9
1
2  Uv ch©š— Avwg A ¿̄ 

†Mvjvevi“` cvnviv †`BÕ which finds no corroboration either by oral 
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or circumstantial evidence. He refers the accused as ‘Sepoy Ali 

Farhad’ without Battalion/ Regiment No. The Appellant is 

named Md. Farhad Khan. He admitted in his cross-examination 

that he did not know how many BDR person named Farhad 

were in 13 Battalion. His evidence also appears unworthy of 

credit. The confession of the Appellant is neither voluntary nor 

true. It is admitted by both the confessional recording 

Magistrate and the investigation officer that the Appellant was 

taken on remand for 6/5 days and thus apparently appears a 

production of torture. Moreover, the confession itself is 

exculpatory in nature. It discloses no culpability of the 

appellant to any offence. The appellant took up arms under 

threat and such confession bears no credit as evidence. 

Mr. Islam further submits that trial court having failed to 

asses and weigh the evidence on record erroneously found him 

guilty of the offences and sentence him illegally and that calls 

for due interference. Consequently, the Cr. Appeal filed on 

behalf of the Appellant be allowed.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.Ws.58, 65, 263, 427 all are eye witnesses to the 

occurrence having had their presence in Peelkhana on the date 

of occurrence. From the testimony of P.W.58 it appears that the 

Appellant appeared at officer’s Mess with arms ‘Avgvi i“‡gi 

`iRv †f‡½ I ¸wj Ki‡Z PvqÕ and assaulted the wife of Tanvir (P.W. 

427) entering in to her room. His above testimony finds 
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corroboration by the testimony of P.W.427 who later on 

identified the Appellant from video-footage. P.W. 263 also 

deposed in the same manner. It is true that no video-footage 

appears but since admittedly they were the ocular witnesses to 

the occurrence no reason stands to discard their evidence. 

P.W.58 although did not refer the regiment No. of the Appellant 

but he reiterated in his cross-examination ‘Z‡e Avmvgx dinv`†K 

wPwbÕ so no dent in his testimony. The evidence of P.W. 65 finds 

support by self-confession of the appellant ÔZviv Avgv‡K 3bs †M‡U 

wb‡q `vuo Kivq iv‡L| Zv‡`i K_vq GKwU bxj Kvco †e‡a gyL XvwKÕ as it is 

evident from exhibit-CXLIV which shows the Appellant as in 

the figure of an active rebellion. His evidence is closely 

consistent with his confessional statement as well as with 

exhibit CXLIV. The confession of the Appellant is inculpatory 

in nature and it finds corroboration by P.W. 65 and exhibit-

CXLIV. In view of the evidence of P.w.336, the confession 

recording Magistrate and the oral evidence on record the 

confession of the Appellant appears voluntary and true.                    

The learned Deputy Attorney General also submits that 

the prosecution evidence against the appellant as reliable, 
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trustworthy, unimpeachable and having no dent in it. The 

impugned order of conviction and sentence was rightly passed 

by the trial Court and it does not warrant any interference. In 

the result, the Cr. Appeal filed on behalf of the Appellant be 

dismissed.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Farhad Khan stated in 

his confessional statement– 
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‘9.15 Uvi w`‡K Quarter Guird Gi w`‡K ¸wji kã ïwb| welqwU 

†`Lvi Rb¨ Avwg nvmcvZv‡ji Z…Zxq Zjvq hvq| Zvi ci bx‡P †b‡g Avwm| mÜ¨v 

6 Uv ch©šÍ nvmcvZv‡j †_‡K wbP BDwb‡U wd‡i Avwm|  wbR jvB‡b hvB| †mLvb 

†_‡K GKwU †nj‡gU wbB hv‡Z wbivcËvi Rb¨| Zvici wbivcËvi Rb¨ ¯‹zj wewìs 

Gi Z…Zxq Zjvq ï‡q ivwÎ hvcb Kwi| mKvj 10 Uvi w`‡K e¨vUvwjqv‡b hvIqvi 

c‡_ gy‡Lvmavix 3/4 Rb A ¿̄avix BDR A ¿̄ bv _vKvq Avgv‡K eyU w`‡q jvw_ 

gv‡i Ges eKvewK K‡i| Zviv Avgv‡K ivB‡dj †`q| Zviv Avgv‡K 3 bs †M‡U 

wb‡q ùvo Kiv‡q iv‡L| Zv‡`i K_vq GKwU bxj Kvco †e‡a gyL WvwK| 1/1
1
2 N: 

ci A ¿̄mn ¯‹zj wewìs Gi Z…Zxq Zjvq G‡m jywK‡q _vwK 2
1
2  Uv ch©šÍ| c‡i A ¿̄ 

Rgv †`Iqvi Rb¨ gvBwKs n‡j †Kv‡Z A ¿̄ Rgv w`B|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.Ws. 58, 65, 263, 427 referred above saw him with 

arms, in unlawful assembly and to participate in the occurrence 

in furtherance of their common intention. P .W. 483 identified 

him with video footage exhibit- CXLIV(f). In video footage 

CXLIV(f) he appears as rebellion folding cloth over his mouth 

as he stated in his confessional statement- ‘a¡−cl Lb¡u HL¢V e£m 



 

 

5609 

L¡fs ®h−d j¤M Y¡¢Lz 1/1.30 O¾V¡ fl AÙ»pq ú¥m ¢h¢ôw Hl 3u am¡u H−p 

m¤¢L−u b¡¢L 2.30 V¡ fkÑ¿¹z’   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 58, 65, 263, 427 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 58 deposed-  

‘Avwg fq †c‡q `iRv eÜ K‡i †`B& 11-30wgt cv‡k¦©i i“g fv½vi kã 

cvB| Avwg ev_i“‡g Ae ’̄vb †bB| wKQz¶b c‡i Avgvi i“‡gi `iRv fv‡½ I ¸wj 

Ki‡Z Pvq ZLb Avwg ev_i“g †_‡K †ei nB I ¸wj Ki‡Z wb‡la Kwi| 5/6 Rb 

we‡ ª̀vnx ˆmwbK Avgv‡K gviai Ki‡Z _v‡K| I ¸wj Ki‡Z DÏ¨Z nq| Avgv‡K 

gvi‡Z gvi‡Z evB‡i Av‡b I cv‡ki i“‡g XyKvq| wfZ‡i K¨vw›Ub Zvbwf‡ii ¿̄x‡K 

†`wL †Kv‡j ev”Pv mn| Awdmv‡ii ¿̄x‡K gviai K‡i| Zviv Avgv‡`i wb‡q 

†KvqvU©vi MvW© w`‡q Av‡m ZLb GKRb ˆmwbK Avgv‡K A ¿̄ w`‡q evwi gv‡i| I 

LyRv gv‡i ¶Z GL‡bv Av‡Q| K‡qKRb G‡m cybivq Avgv‡K gviai K‡i| hviv 

Avgv‡K gv‡i Zviv nj wmcvnx cëb PvKgv, wmcvnx mv‡jn  I wmcvnx RvwKi, 
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wmcvnx wicb cvVvb, wmcvnx dinv`, wmcvnx gvgyb, wmcvnx Iqvwmg| Zviv gvi‡Z 

gvi‡Z †KvqvU©vi Mv‡W©i wfZi XyKvq|’ 

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi|’ 

P.W. 263 deposed-  

‘Abygvb ‡ejv 11.00 Uvi w`‡K 7-10 Rb ˆmwbK G‡m Avgv‡`i  `iRvq 

jvw_ gviwQj| Ges ejwQj Ò `iRv ‡Lvj bvB‡j ¸wj Ki‡evÓ Avwg f‡q fxZ n‡q 

`iRv Ly‡j †`B| mv‡_ mv‡_ Zviv gvigyLx n‡q N‡i XyK‡j Ges wewfbœ iæg I 

wewfbœ RvqMvq Zviv wK †hb LyRwQj| Avwg Zv‡`i‡K Dnvi Kvib wRÁvmv Ki‡j 

Zviv e‡j Òm¨vi †Kv_vqÓ| ZLb Avwg ewj Avcbv‡`i m¨vi `ievi n‡j wgwUs‡q 

Av‡Q| DË‡i e‡jb Zvn‡j m¨vi fvjB Av‡Q| Zviv hvevi mgq e‡j hvq m¨vi 

Avm‡j Avgv‡`i ej‡eb| Gi ci AvbygvwbK †ejv 12.00 Uvi w`‡K Avgv‡`i 

bxPZjvq 2wU family i †Q‡j †g‡qiv Avgvi evmvq Avkªq †bq| Avwg mevB‡K 

wb‡q f‡q Romo n‡q _vwK| AZtci Avevi GK`j ˆmwbK Avgv‡`i N‡i Av‡m 
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GKB fv‡e Zjøvkx Pvjvq I hvevi mgq GK Avãyjøvn Avj gvgyb bv‡g GK ˆmwbK 

Avgvi fv‡Mœi †eŠ cwc Gi e¨vM †_‡K 10,000/- UvKv I †gvevBj †dvb wb‡q 

hvq| c‡i Giv P‡j ‡M‡j wKQz¶b c‡i ˆmwbKiv GKB fv‡e evmvq Av‡m Ges evmv 

Zj−vkx K‡i I hvevi mgq  wWwRUvj K¨v‡giv  I N‡i _vKv †gvevBj wb‡q hvq| 

Avwg gv_v DPz K‡i †`L‡Z cvB ˆmwbKiv  Awdmvi‡`i Mvox †cvov‡”Qb| AZtci 

Av‡iK MÖæc ˆmwbK Avgv‡`i evmvq A ¿̄ I †MÖ‡bW mn Av‡m I bvwP‡q bvwP‡q 

Avgv‡`i fq †`Lvw”Qj| Zv‡`i fq¼i iæc wQj| ‰mwbKiv P‡j hvIqvi c‡i 

Avgv‡`i g‡b n‡qwQj Avgiv nq‡Zv  evP‡ev bv| Avwg wfwWI dz‡UR †_‡K 

‰mwbK‡`i mbv³ Kwi| †h ˆmwbKwU Avgvi mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K 

gvgyb Avq, Pj hvB e‡j m‡¤̂vab KiwQj| Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z 

cvwi Ges evi evi hviv evi evi evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj 

Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, dinv` Lvb, Rvnv½xi †nv‡mb, igRvb 

Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi ingvb, gvngy ỳi ingvb, Iqvwmg 

AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K Avwg mbv³ Ki‡Z m¶g nB|’ 

P.W. 427 deposed-  

‘wKQz ˆmwbK Avgv‡`i `iRvq jvw_ †`q| c‡i Zvbwfi  †dvb K‡i Rvbvq 

gvbyl gviv n‡”Q| Avgv‡K ev_iæ‡g jywK‡q _vK‡Z e‡j| `iRv †f‡½ Avgvi N‡i 

ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, nvweeyi AvgRv`, ivwReyj, igRvb, 

kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, 

wmcvnx Avj gvgyb wmcvnx wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q 
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evwi †`q N‡ii wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK 

GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, Zvivc` 

Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| 

Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq 

wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, igRvb, wejøvj, †Lvi‡k`, †mvnive, 

knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, 

wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, 

RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj 

nvwej`vi Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv 

†KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.421 Naik/47723 Md. Sekendar Ali 

Khan. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 



 

 

5614 

 P.W.1 Novojoty Khisha, informant, 

 P.W.104 Sirajul Islam 

 P.W.490 Abu Bakkar Siddique 

 P.W.325 Tania Kamal, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused-

 Golam Kibria (C.S.A.532) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.104 Habilder Sirajul Islam deposed that on 

25.02.2009 he was in the office of 13 Battalion. At about 9.30 

A.M. he heard firing. After 1/1½ hour he came out from office 

and on way to tin shade room, he came to see in front of 

soldiers’ mess 37383 Habilder Hatem Ali, 39380 Habilder 

Amir Hussain, 41539 Naik Moinul, the Appellant 47723 Naik 

Sakander Ali, 41584 Zakaria, 67597 Sepoy Shahin Al Mamun, 

77074 Sepoy Shahinur, 77714 Sepoy Nazmul, 77822 Sepoy 
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Kalimullah, 65242 Sepoy Zia with amrs and moving towards 

Darber on firing. Afterwards he came to see army officer Col. 

Anowar to take into hospital. On 26.02.2009 at about 18.30 he 

left Peelkhana. 

In cross-examination on behalf of the Appellant, he 

stated that his room was 50/ 60 yard away from his Battalion. 

He did not see any injured or dead person. The soldiers were 

with uniform. He did not take any treatment on 25.02.2009. He 

denied the suggestion that he did not see anybody to make 

firing and that he deposed falsely and that at that time the 

Appellant was in the line.  

P.W.490 Abu Bakkar Siddique deposed that on 

25.02.2009 he was on duty in Peelkhana. At 9.40 A.M. some 

BDR personnel entered into cook house. Among them, there 

were Lt. Col. Dr. Anowar, Subeder Anowar and Subeder Farid. 

He dressed Dr. Anowar with the dress of cook and sent him to 

hospital. Afterwards Sepoy 49826 Shah Alam threatened him to 

take arms from Koth in default, he was threatened to deal 

otherwise. He saw many BDR personnel with arms. Until 22.00 

hours he remained in cook house Lt. Col. Dr. Anowar is alive. 
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He left Peelkhana on 26.02.2009. He identified 67597 Shahinur, 

68362 Zakir, the Appellant 47723 Sekander, 66665 Golap 

Shahin, 43968 Shihidur, 63689 Nazrul, 3167 Subeder Major 

Zobayer, 69464 Abdullah Al Mamun, 65552 Tofazzel from 

video-footage showed him by I.O Rownokul on 14.09.2009. He 

identified the picture of Sepoy Mamun, Naik Sekander Golap 

Shahin, Nazrul, Sheikh Jubayer, Tofazzel as exhibit CL series. 

They all were known to him. 

In cross-examination on behalf of the Appellant, he stated 

that there is no case number and signature of I.O. in the picture 

and also there is no reference of date in support of his signature. 

In the picture of Nazrul and Jubayer two pictures are found side 

by side. In the picture there is also the picture of MP Noor. Two 

pictures of Golam Shahin and Sekander were together. Two 

pictures of Shahin Al Mamun was side by side. He deposed 

before I.O. on 25.08.2009 and 14.09.2009. On 25.08.2009 he did 

not claim that he would identify on showing 

picture……………….. He denied the suggestion that the picture 

was not of accused and that the pictures have been pested and 

that he cannot say wherefrom the picture have been collected.  
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 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

01.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 327 and her 

signature 327/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that there is the reference of New Market Case No.9 

(4)09. But there is no reference of G.R. number. He perused the 

judicial record and recorded the statement of the Appellant in 

her chamber. The Appellant hailed from Noakhali. She 

recorded the statement in the language of the Appellant. She 

denied the suggestion that the Appellant told her of torture. She 

denied the suggestion that the Appellant did not make any 

confession. The Appellant was arrested on 26.10.2009 and 

placed before her on 04.11.2009. There is no reference where 

the Appellant was kept for reflection and the name of the 

M.L.S.S. She denied the suggestion that she did not certify the 

column 8 and that she did not comply the provisions of 164/ 
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364 of the Code of Criminal Procedure and that the Appellant 

did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that Mr. Rownokul did not seize any photo. The 

Appellant was taken on remand for 5 days. He denied the 

suggestion that the confession of the Appellant was obtained 

under coercion.  

The confession of the Appellant Naik Md. Sekendar Ali 

Khan (C.S.A.421), runs as under- 

“A¡¢j OVe¡l pj−u ¢fmM¡e¡u AÙ»¡N¡−ll c¡¢u−aÅ ¢Rm¡jz a¡l 1 hRl f§−hÑ 

A¡¢j HC c¡¢uaÅ fÐ¡ç qCz 24/2/09Cw a¡¢l−M påÉ¡ 8.00V¡l ¢c−L 

®l¡mL−ml j¡d−j A¡j¡−cl ph¡C−L clh¡−ll pju öe¡−e¡ quz A¡j¡l  

e¡j J ®l¡mL−m  clh¡−l Ef¢ÙÛa qh¡l SeÉ öe¡−e¡ quz 25/02/09Cw 

pL¡®m AÙ»N¤c¡−jl ¢edÑ¡¢la c¡¢uaÅ f¡me ®n−o 7.00V¡l ¢c−L ®hl q−u 

AÙ»¡N¡−ll Q¡¢h ®L¡u¡VÑ¡l N¡−XÑl hL−p Sj¡ L¢lz N¡XÑ Lj¡ä¡l ®L ¢l−f¡VÑ 

L¢l Hhw pL−ml p¡−b m¡C−e Q−m k¡C Hhw clh¡−ll SeÉ fÐÙ¹¤¢a −eCz 

q¡¢hmc¡l ®jSl A¡¢je¤m Cpm¡j  Hl hy¡¢nl ýC−p−m g¢m−m k¡Cz ®pM¡e 

®b−L A¡j¡−cl−L q¡¢hmc¡l ®jSl A¡¢je¤m Cpm¡j clh¡l q−m ¢e−u k¡uz 

−pM¡−e ¢N−u A¡jl¡ clh¡l q−m fÐ−hn L¢lz  Hhw k¡l k¡l ¢ed¡¢la A¡p−e 
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¢N−−u h¢pz pL¡m 9.00V¡u clh¡l öl¦ quz  clh¡l Qm¡L¡m£e Ae¤j¡e 

5/6 ¢j¢eV fl 1V¡ në öe−a f¡Cz në öe¡l p¡−b p¡bC ¢L−pl në a¡ 

h¤T−a L¡e pS¡N L¢lz nëV¡ clh¡l q−ml ®øS  ®b−L ö¢ez H−a pÇj¤−Ml  

ph¡C ®c¡¢s−u  k¡u Hhw ph¡C p¡C−X R¤V¡R¤¢V L−l ®h¢l−u ®k−a b¡−L z 

A¡¢j ¢e−S J ®hl q−u k¡Cz ®hl q−u  ®l¡−Xl ¢cL Q−m A¡¢pz ®l¡−X 

c¡¢s−u N¤¢ml nëöe−a f¡Cz e§l ®j¡q¡Çjc L−m−Sl ¢cL ®b−Lz A¡¢j 

®c±¢s−u ¢eS hÉ¡V¡¢mu¡−e ¢g−l A¡¢pz  A¡p¡l f−b J   ®N¡m¡N¤¢ml në 

öe−a f¡Cz  −L¾cÐ£u pj¢S−cl Eaal f¡−nJ N¤¢ml në öe−a f¡Cz A¡¢j 

¢eS CE¢e−V k¡h¡l f−b  R/S CE¢eV Hl p¡j−e ¢c−u ®k−a −cM−a f¡C 

Bj¡l LjÑÙÛm AÙ»N¤c¡−jl IM¡e ®b−L ®N¡m¡N¤¢m q−µRz AÙ»N¤c¡−jl ¢c−L 

®cM−a f¡C ®k ®pM¡−e AÙ» ¢e−u ®c±s¡−c±¢s Hhw ®R¡V¡R¤¢V  öl¦ q−u−R 

Hhw AÙ»¡ NÉ¡−l−S c¡¢u−aÅ ¢e−u¡¢Sa−cl N¡m¡N¡¢m Ll¡ q−µRz A¡¢j Q−m 

A¡¢p−m ¢fRe ¢cL ¢c−u A¡j¡l  CE¢e−V Y¤−L k¡Cz  Hhw ®k−u jp¢Sc 

Hhw A¢g−pl j¡−T ¢c−u A¢g−pl p¡j−el ¢c−L A¡¢pzHM¡−e A¡¢j 

®L¡Çf¡e£ Lj¡ä¡l p¤−hc¡l  g¢lc E¢Ÿe Hhw p¤−hc¡l ®jSl −k¡h¡−ul 

®q¡−pe H−cl ®cM−a f¡C Hhw c¤CS−el ¢eLV  AÙ»¡N¡−ll Mhl S¡e¡Cz 

13 hÉ¡V¡¢mu¡−el jp¢S−cl p¡j−e X¡x ®mx  L−ZÑm A¡−e¡u¡l ®q¡−pe 

pÉ¡®ll p¡−b −cM¡ quz a¡−L ¢e−Sl l¦j¡m ¢h¢R−u jp¢S−cl p¡j−el 

h¡l¡¾c¡u hp¡C Hhw L¡−RC b¡L¡ p¤−hc¡l A¡−e¡u¡l Hhw g¢lc E¢Ÿe−L 

Ae¤−l¡d L¢l pÉ¡l−L hy¡Q¡−e¡l SeÉz Ee¡l¡ 2Se pÉ¡l−L ¢e−u ®j−Rl 
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¢ial Q−m k¡uz A¡¢jJ p¡−b ¢Rm¡jz pÉ¡l−L 1V¡ l¦−jl ¢ial p¤−hc¡l 

g¢lc E¢Ÿe Hhw p¤−hc¡l B−e¡u¡l a¡m¡hë L−l l¡−M Hhw aMe h¡¢q−l 

®N¡m¡N¤¢ml në öe−a f¡Cz m¡C−e X¡L¡X¡¢Ll  në öe−a f¡Cz hm¡ q¢µRm 

®k pLm ¢h, ¢X, A¡l,  M¡¢m q¡−a A¡−R a¡l¡ ph¡C ®ke q¡−a AÙ» a¥®m 

®euzA¡¢j aMe ®j−R ¢p¢sl e£−Q fm¡aL b¡¢Lz 25/02/09Cw q−a  

26/02/09Cw Ae¤j¡e 11.00/11.30 fkÑ¿¹ ¢p¢sl e£−QC fm¡aL AhÙÛ¡u 

b¡¢Lz 26/02/09Cw pL¡m 11.00/11.30 Hl ¢c−L ®hl q−u 13 

hÉ¡V¡¢mu¡e/jp¢S−cl f¡n ¢c−u M¡h¡l f−b e¡−uL p¤−hc¡l A¡ë¥m j¢ae 

A¡j¡−L X¡−L Hhw ¢fLA¡−f ®k−a h−mz A¡¢j Lb¡ja ¢fLA¡−f E¢W 

A¡j¡−L ¢fLA¡−fl ¢ia−l b¡L¡ 1V¡ Q¡ue¡ l¡C−gm ¢e−a Hhw hÉhq¡l 

Ll−a h−mz aMe e¡−uL p¤−hc¡l A¡ë¥m j¢ae ®j−pl h¡l¡¾c¡ ®b−L e¡−uL 

p¤−hc¡l g¡l¦L ®q¡−pe, e¡−uL p¤−hc¡l ®qm¡m E¢Ÿe  Hhw q¡¢hmc¡l 

A¡ë¥l lqj¡e J A¡−l¡ 4/5Se −~p¢eL k¡−cl q¡−a AÙ» ¢Rm H−cl ®X−L 

B−ez B¢j l¡C−gm Hhw N¤¢m i¢aÑ fÐ−pp ¢e−u N¡¢s−a E¢Wz Hhw H−cl 

ph¡l p¡−b ¢XE¢V L¢lz ¢fLA¡f 11 eð−l ¢e−u k¡uz ®pM¡−e jÉ¡N¢Se 

qC−a ¢LR¤ ®h¡−jl h¡Ln N¡¢s−a EW¡uz A¡¢j aMe N¡¢s−a hp¡ ¢Rm¡jz 

h¡Ln N¤¢mpq ¢fLA¡f 3 ew ®N−V A¡−pz h¡Ln N¤¢m 3ew ®N−V e¡¢j−u 

¢c−u q¡¢hmc¡l ®N¡m¡j lqj¡e Hhw e¡−uL p¤−hc¡l ®qm¡m E¢cce Hl¡J 

®e−j k¡uz ®qm¡m E¢Ÿe N¡s£ 13 hÉ¡V¡¢mu¡e ¢e−u ®k−a h−m Hhw ®pC ja 

¢fLA¡f A¡j¡−L J h¡L£−cl 13 hÉ¡V¡¢mu¡e ¢e−u A¡−pz H−p ®k k¡l ja 
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®e−j k¡Cz aMe c¤f¤lz A¡¢j 13 hÉ¡V¡¢mu¡®el A¢gp m¡C−el ¢fR−e 

h¡bl¦−j k¡C Hhw a¡lfl A¢gp m¡C−el ®c¡am¡u ¢LR¤rZ b¡¢Lz 

O¾V¡M¡¢eL fl Q¡¢l¢c−L h¡¢nl në öe−a f¡C  k¡l k¡l LjÑÙÛ−m k¡Ju¡l 

SeÉ Hhw AÙ» Sj¡ ®cu¡l SeÉ ¢e−cÑn öe−a f¡Cz A¡¢j l¡C−gmHhw 

fÐ−pp (N¤¢m i¢aÑ) AÙ»¡N¡−ll ¢c−L ¢e−u k¡Cz l¡C−gm N¤c¡−j l¡¢M Hhw 

N¤¢m i¢aÑ fÐ−pp jÉ¡N¡¢S−e ®l−M ¢cCz A¡¢j h¡l¡¾c¡u AeÉ¡eÉ−cl ®l−M 

k¡Ju¡ l¡C−gm N¤¢m ¢e−u A¡j¡l AÙ» N¤c¡−j  k¡C Hhw ®pM¡−e ¢eS …c¡−jl 

AÙ»…¢m ¢Q¢q²a L−l ¢eS …c¡−j ®l−M ¢cC  H L¡−S q¡¢hmc¡l Bë¤m j¢ae 

Hhw ¢pf¡q£ ¢jS¡e¤l lqj¡e pq−k¡¢Na¡ L−l Hhw ®L¡Çf¡¢e Lj¡ä¡l 

p¤−hc¡l g¢lc E¢Ÿe H L¡−S ¢eS …c¡−jl AÙ» ¢Qe−a A¡j¡−L pq−k¡¢Na¡ 

L−lz  AÙ» N¤c¡−jl ¢ia−l p¡¢S−u −l−M  H−p ®c¢M h¡L£l¡ e¡Cz A¡¢j 

aMe AÙ» N¤c¡−j a¡m¡ ®cu¡l ®L¡e hÉhÙÛ¡ e¡ b¡L¡u I AhÙÛ¡C ®l−M 

hÉ¡V¡¢mu¡−e k¡Cz ®hl¡−L  ¢N−u ®L¡e ®m¡L−L ®cM−a f¡C e¡z aMe 5.30 

Hl ¢c−L Ae¤j¡e A¢g−pl p¡j−e ¢N−u p¤−hc¡l Cu¡¢pe, p¤−hc¡l g¢lc 

E¢Ÿe, p¤−hc¡l A¡−e¡u¡l ®q¡−pe  Ee¡−cl ®cM−a f¡C Hhw a¡−cl−L  

AÙ»N¤c¡−jl pjpÉ¡l Lb¡ S¡e¡Czp¤−hc¡l Cu¡¢pe p¡−qh aMe N¤c¡−j  H−p 

6V¡ a¡m¡ ®cuz1V¡ a¡m¡ A¡j¡l −L¡v H m¡¢N−u A¡−pz  h¡L£ 5V¡ a¡m¡ 

pcl ®L¡Çf¡e£ ®V¢h−ml Efl l¡M¡ quz A¡¢j a¡lfl hÉ¡V¡¢mu¡−e ¢g−l 

H−p Hm¡L¡ Sen§eÉ ®c−M ®f¡n¡L hc¢m−u ¢p¢im ®f¡n¡−L −cJu¡m 

V¡¢f−u  ¢pN−em ®pƒ−ll ®hl¡−Ll f¢ÕQj f¡n ¢c−u ¢fmM¡e¡l h¡¢q−l Q−m 
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k¡Cz f−l plL¡l£ ®O¡oe¡ −f−u 1/03/09Cw pL¡−m 4ew ®N−V A¡¢p Hhw 

¢l−f¡VÑ L¢lz fl¢ce A¡p−a h−mz f¢l¢ce 2/03/09Cw A¡h¡l 

A¡¢pzI¢ceJ 3/3/09 Cw Bp−a h−mz 3/309Cw A¡p−m ¢fmM¡e¡l 

¢ia−l fÐ−hn Ll¡u H k¡hv fkÑ¿¹ ¢fmM¡e¡uC b¡¢Lz a¡lfl 27/05/09Cw 

®L¡−VÑ ®eu a¡l A¡−Nl ¢ce ¢fmM¡e¡ ®b−L ®NÊga¡l L−l C. I. D  A¢g−p 

¢e−u ¢N−u ¢R−m¡zHC A¡j¡l hLahÉz” 

The confessional statement of co-accused   Golam Kibria 

(C.S.532) runs as under- 

“B¢j 1980 p¡−m ®p−ÃVðl j¡−pl Ru a¡¢l−M ®e¡u¡M¡m£ ®Sm¡ q−a 

¢h¢XBl Hl ¢pf¡q£ f−c i¢aÑ qCz ¢h¢iæ ÙÛ¡−e Q¡L¥l£ ®n−o ®j 2004 

p¡−m Y¡L¡u ¢h¢XBl pcl cç−l B¢pz AcÉ¡h¢d 13 l¡C−gm hÉ¡V¡¢mu¡e 

¢h ®L¡Çf¡e£−a LjÑla B¢Rz mÉ¡¾p e¡−uL f−c 31 l¡C−gm hÉ¡V¡¢mu¡e 

b¡L¡L¡−m f−c¡æ¢a f¡Cz ¢ce¡Sf¤l ®pƒ−l q¡¢hmc¡l f−c f−c¡æ¢a f¡Cz 

¢h¢XBl pcpÉ−cl nai¡N ®lne ¢jn−e ®k¡Nc¡e p£j¡¿¹i¡a¡ hª¢Ü,X¡mi¡a 

LjÑp§Q£ CaÉ¡¢c ¢e−u ®r¡i ¢Rmz 

B¢j h¡ Bj¡l hÉ¡V¡¢mu¡e X¡mi¡a LjÑp§Q£l p¡−b S¢sa ¢Rme¡z B¢j 

X¡mi¡a LjÑp§Q£ pwœ²¡¿¹ 4200/- V¡L¡ ®f−u¢Rz Na 24/02/09 Cw 

a¡¢l−Ml f§hÑ ®b−L ¢h¢XBl pç¡q Efm−r (Af¡WÉ) fÉ¡−lX NË¡E−ä ®ØVS 

°al£l L¡−S ¢e−u¡¢Sa ¢Rm¡jz 24/02/09 a¡¢l−Ml fÉ¡−lX ®c¢M e¡Cz hs 

M¡e¡ M¡C J c¤f¤−l h¡p¡u k¡Cz h¡p¡ ®b−L 14.30 O¢VL¡u H−p (Af¡WÉ) 
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fÉ¡−lX NË¡E−äl j¡m¡j¡m ®LÓ¡S L−l påÉ¡u L¡S ®no L¢lz a¡lfl 

hÉ¡V¡¢mu¡−e H−p l¡a c¤CV¡u h¡p¡ k¡Cz 

25/02/09 a¡¢lM pL¡m Ae¤j¡e  RuV¡u h¡p¡ ®b−L lJe¡ q−u clh¡l  

q−m k¡Ju¡l SeÉ hÉ¡V¡¢mu¡−e B¢pz H−p S¡e−a f¡¢l ®k, pju f¢lhaÑe 

q−u pL¡m 8 V¡u f¢lh−aÑ 9 V¡u clh¡l q−hz a¡lfl q¡¢hmc¡l ®jSl 

pLm−L gm CeL−l clh¡l q−m ¢e−u k¡uz B¢jJ clh¡l q−ml ¢fR−e 

®cu¡−m hp¡ ¢Rm¡jz pL¡m euV¡u clh¡l öl¦ quz fÐb−j f¢hœ ®L¡lBe 

®am¡Ju¡−al j¡dÉ−j clh¡l öl¦ qu ¢X¢S j−q¡cu pLm−L L¥nm ¢h¢eju 

L−l a¡l hš²hÉ öl¦ L−lz a¡lfl B−Nl ¢ce j¡ee£u fÐd¡e j¿»£ ¢h¢XBl 

pç¡q Efm−r fÉ¡−l−X M¤n£ q−u−Re Hhw ph¡C−L deÉh¡c ¢c−u−Re h−m 

S¡e¡ez 

a¡lfl ®Mm¡d¤m¡ (Af¡WÉ) ¢X¢p¢fÔe ¢ho−u Lb¡ h−m X¡mi¡a LjÑp§Q£l Lb¡ 

hm¡l pju Ae¤j¡e pL¡m 09.30 O¢VL¡l pju ®ØV−Sl ¢c−L ¢QvL¡l 

öe−a f¡Cz p¡−b p¡−b p¡j−el ¢cL ®b−L °p¢eL A¢gp¡l c¡¢s−u fs¡u 

Bl ¢LR¤ ®c¢M e¡Cz Hlfl ®b−L pLm ®m¡LSe clh¡l qm ®b−L ®hl q−a 

b¡−Lz B¢j ®m¡LS−el ¢i−s clh¡l qm ®b−L ®hl qJu¡l pju clh¡l 

i¡‰¡ NÔ¡p X¡e q¡−al L¢ê−a ®m−N ®L−V k¡uz B¢j −hl q−u ®c¢M 

®m¡LSe R¤V¡R¤¢V Ll−Rz B¢j c¢re f¡−n AdÉ−rl ®L¡u¡VÑ¡−l p¡j−e 3/4 

¢j¢eV c¡¢s−u ¢Rm¡jz clh¡l qm ®b−L öe−a f¡Cz Bj¡l q¡a ¢c−u lš² 

®hl q−a b¡L¡u B¢j q¡pf¡a¡−ml HjBC l¦−j k¡Cz ®pM¡−e X¡š²¡l 
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S¡¢qc Bnl¡g Bj¡l q¡−al ®XÊ¢pw L¢l−u ®cuz B¢j ®nM¡−e AhÙÛ¡e 

Ll−a b¡¢Lz Bj¡l e¡j q¡pf¡a¡−m ®l¢Sø¡l 30ew œ²¢j−L ®mM¡ B−Rz 

B¢j q¡pf¡a¡m ®b−L 13 l¡C−gm hÉ¡V¡¢mu¡−e k¡C Hhw ®L¡a ®b−L 

Bj¡l ¢eS e¡−j HjHj¢S h¡V ew- 101 J …¢m i¢aÑ jÉ¡N¡¢Se ¢eCz 

a¡lfl Bj¡l AÙ»¢V à¡l¡ Efl ¢c−L …¢m L−l g¡u¡l L¢lz B¢j A−eL−L 

AÙ» q¡−a ®c−M¢Rz a¡−cl j−dÉ q¡¢hmc¡l Bî¡p ¢ju¡ ¢pf¡q£ ®hm¡−ua 

Hhw e¡−uL ®p−L¾c¡lz a¡l¡ 13 l¡C−gm hÉ¡V¡¢mu¡−el ®m¡Lz a¡−cl−L 

AÙ» q¡−a pl¡p¢l ¢h−â¡−q Awn NËqe Ll−a ®c−M¢Rz B¢j c¤f¤l J l¡−œ 

®j−p M¡h¡l M¡Cz 

26/02/09 a¡¢lM pL¡m euV¡u q¡pf¡a¡−ml HjBC−a q¡a ®XÊ¢pw L¢lz 

aMe X¡š²¡l ¢Rm e¡z −j¢XLÉ¡m pqL¡l£ ¢Rmz a¡l e¡j S¡¢e e¡z J …¢m 

13 l¡C−gm hÉ¡V¡¢mu¡−el AÙ» ¢e−u 1ew ®N−V J a¡l Bn f¡−n Hm¡L¡u 

®O¡l¡ ®gl¡ L¢lz 26/02/09 a¡¢lM ®hm¡ 10.30 O¢VL¡u AÙ» ®L¡−al 

p¡j−e ®c−M q¡pf¡a¡−ml °p¢eL ®j−pl ¢fR−e ®cu¡m Vf−L ¢eS h¡p¡u 

k¡C J ®pM¡−e AhÙÛ¡e L¢lz 03/03/09 a¡¢lM plL¡l£ L¡−S ®k¡Nc¡e 

L¢lz f−l Aœ j¡jm¡u ®NËç¡l qCz HC Bj¡l Sh¡eh¾c£z ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that admittedly P.W. 104 was in 

the office of 13 Battalion and he heard firing therefrom. He 

claims that after 1/1½ hour he came out and on the way to tin 
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shade he saw the Appellant and others which appears 

inconsistent in the prevailing situation. He had no occasion to 

come out from a safe place in such horrific situation and thus 

his above testimony appears unreliable and unacceptable. His 

reference of Regiment No. of as many as 10 BDR personnel 

including the Appellant apparently appears tutored. The 

testimony of P.W 490 bears no substance. He claims to identify 

the Appellant from video footage shown to him by A.S.P 

Rownokul. But no such footage was seized and filed before the 

court. He merely identified the photo of the Appellant. Such 

identification of the Appellant is inadmissible in law. He 

admitted in his cross-examination -‘Bp¡j£−cl p¡−b OVe¡l ¢ce Bj¡l 

p¡r¡v qu e¡Cz jÉ¡¢S−ØVÊV ¢Rm e¡ pe¡J² Ll¡l pjuz’ Admittedly, as 

admitted by confession recording Magistrate and I.O that he 

was taken on remand for 5 (five) days and obviously the 

confession of the Appellant is a product of torture and it finds 

no corroboration by the evidence of P.Ws. The confession is 

neither voluntary nor true and it can’t be considered as 

evidence. Confession of co-accused lends no support to the 

prosecution evidence. 
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Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence erroneously found the Appellant 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that both P.W. 104 and the Appellant hailed from 13 Battalion. 

They were familiar to each other. So he rightly identified the 

Appellant with his Regiment No. His identification to the 

Appellant thus appears reliable, credible and trustworthy. He 

saw the Appellant with arms to move towards Darbar on firing. 

He was cross-examined on behalf of the Appellant. But his 

testimony remains unassailed, untainted and unembellished. 

P.W 490 is also an eye witness to the occurrence. It is true that 

he did not see the Appellant at the time of occurrence but he 

identified the Appellant from video-footage showed him during 

investigation and he submitted photo of the Appellant taken 

from such video-footage as exhibit C.L series. His evidence 

corroborates the evidence of P.W. 104 and it bears substance. 

The confession of the Appellant appears inculpatory. Although 

he has taken on remand for 5 (five) days but no evidence 

appears that it was obtained under coercion. P.W. 325, the 

confession recording Magistrate also certified to its 

voluntariness. His confession appears true as being 
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corroborated by the testimony of P.W. 104. The confession of 

co-accused also lends support to the prosecution evidence.  

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence rightly found the 

Appellant guilty of the offences and sentenced him accordingly 

and it does not warrant any interference.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 
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confessional statement as well as the confessional statement of 

co-accused.  

The Appellant Naik Md. Sekendar Ali Khan (C.S.A.421) 

stated in his confessional statement- 

“26/02/09Cw pL¡m 11.00/11.30 Hl ¢c−L ®hl q−u 13 

hÉ¡V¡¢mu¡e/jp¢S−cl f¡n ¢c−u M¡h¡l f−b e¡−uL p¤−hc¡l A¡ë¥m j¢ae 

A¡j¡−L X¡−L Hhw ¢fLA¡−f ®k−a h−mz A¡¢j Lb¡ja ¢fLA¡−f E¢W 

A¡j¡−L ¢fLA¡−fl ¢ia−l b¡L¡ 1V¡ Q¡ue¡ l¡C−gm ¢e−a Hhw hÉhq¡l 

Ll−a h−mz aMe e¡−uL p¤−hc¡l A¡ë¥m j¢ae ®j−pl h¡l¡¾c¡ ®b−L e¡−uL 

p¤−hc¡l g¡l¦L ®q¡−pe, e¡−uL p¤−hc¡l ®qm¡m E¢Ÿe  Hhw q¡¢hmc¡l 

A¡ë¥l lqj¡e J A¡−l¡ 4/5Se −~p¢eL k¡−cl q¡−a AÙ» ¢Rm H−cl ®X−L 

B−ez B¢j l¡C−gm Hhw N¤¢m i¢aÑ fÐ−pp ¢e−u N¡¢s−a E¢Wz Hhw H−cl 

ph¡l p¡−b ¢XE¢V L¢lz ¢fLA¡f 11 eð−l ¢e−u k¡uz ®pM¡−e jÉ¡N¢Se 

qC−a ¢LR¤ ®h¡−jl h¡Ln N¡¢s−a EW¡uz A¡¢j aMe N¡¢s−a hp¡ ¢Rm¡jz 

h¡Ln N¤¢mpq ¢fLA¡f 3 ew ®N−V A¡−pz h¡Ln N¤¢m 3ew ®N−V e¡¢j−u 

¢c−u q¡¢hmc¡l ®N¡m¡j lqj¡e Hhw e¡−uL p¤−hc¡l ®qm¡m E¢cce Hl¡J 

®e−j k¡uz ®qm¡m E¢Ÿe N¡s£ 13 hÉ¡V¡¢mu¡e ¢e−u ®k−a h−m Hhw ®pC ja 

¢fLA¡f A¡j¡−L J h¡L£−cl 13 hÉ¡V¡¢mu¡e ¢e−u A¡−pz H−p ®k k¡l ja 

®e−j k¡Cz aMe c¤f¤lz A¡¢j 13 hÉ¡V¡¢mu¡®el A¢gp m¡C−el ¢fR−e 

h¡bl¦−j k¡C Hhw a¡lfl A¢gp m¡C−el ®c¡am¡u ¢LR¤rZ b¡¢Lz 
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O¾V¡M¡¢eL fl Q¡¢l¢c−L h¡¢nl në öe−a f¡C  k¡l k¡l LjÑÙÛ−m k¡Ju¡l 

SeÉ Hhw AÙ» Sj¡ ®cu¡l SeÉ ¢e−cÑn öe−a f¡Cz A¡¢j l¡C−gm Hhw 

fÐ−pp (N¤¢m i¢aÑ) AÙ»¡N¡−ll ¢c−L ¢e−u k¡Cz l¡C−gm N¤c¡−j l¡¢M Hhw 

N¤¢m i¢aÑ fÐ−pp jÉ¡N¡¢S−e ®l−M ¢cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused   Golam Kibria (C.S.532) stated in his 

confessional statement- 

“B¢j q¡pf¡a¡m ®b−L 13 l¡C−gm hÉ¡V¡¢mu¡−e k¡C Hhw ®L¡a ®b−L 

Bj¡l ¢eS e¡−j HjHj¢S h¡V ew- 101 J …¢m i¢aÑ jÉ¡N¡¢Se ¢eCz 

a¡lfl Bj¡l AÙ»¢V à¡l¡ Efl ¢c−L …¢m L−l g¡u¡l L¢lz B¢j A−eL−L 

AÙ» q¡−a ®c−M¢Rz a¡−cl j−dÉ q¡¢hmc¡l Bî¡p ¢ju¡ ¢pf¡q£ ®hm¡−ua 

Hhw e¡−uL ®p−L¾c¡lz a¡l¡ 13 l¡C−gm hÉ¡V¡¢mu¡−el ®m¡Lz a¡−cl−L 

AÙ» q¡−a pl¡p¢l ¢h−â¡−q Awn NËqe Ll−a ®c−M¢Rz ” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  
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Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 104 and 490 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 104 deposed-  

‘Abygvb 9-30 wgt dvqv‡ii kã ïwb|  1-1
1
2 N›Uv c‡i fire Kg‡j 

Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci 

ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 39380 

nvwej`vi Avgxi û‡mb, 41539 bv‡qK gBbyj, 47723 bv‡qK †mKv›`i Avjx, 

41584 RvKvwiqv, 67597 wmcvnx kvnxb Avj gvgyb, 77074 wmcvnx kvnxbyi, 

77714 wmcvnx bvRgyj, 77822 wmcvnx Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

P.W. 490 deposed-  
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‘25-2-09 Zvwi‡L wcjLvbvq `vwq‡Z¡ wQjvg| 9.40 wgt †KvK nvD‡R wKQz 

wewWAvi m`m¨ cÖ‡ek K‡i| Avwg ¸wji kã ïb‡Z cvB Zv‡`i g‡a¨ †jt Kt Wvt 

Av‡bvqvi, my‡e`vi Av‡bvqvi I my‡e`vi dwi` wQj| Avwg Wvt Av‡bvqvi‡K eveywP©i 

†cvlvK cwi‡q nmwcUv‡j cvVv‡bvi e¨e ’̄v Kwi| c‡i 49826 wmcvnx kvn 

Avjg‡K †`wL †m e‡j A ¿̄vMvi †f‡½ w`‡qwQ A ¿̄ wb‡Z †Kv‡Z hv b‡Pr Amyweav 

n‡e| A‡bK‡K mk ¿̄ Ae ’̄vq †h‡Z †`wL| 22.00 NwUKv ch©šÍ †KvK nvD‡R 

wQjvg| †jt Kt Wvt Av‡bvqvi GLv‡bv RxweZ| 26-2-09 Zvwi‡L Avwg wcjLvbv 

Z¨vM Kwi| mvsevw`K KZ…©K wfwWI wPÎ MZ 14-9-09 Zvwi‡L G,Gm,wc iIbKzj 

n‡Ki †`Lv‡bv g‡Z we‡ ª̀v‡ni Qwe †`‡L Avwg hv‡`i mbv³ Kwi Zviv n‡jb 

67597 kvwnbyi, 68362 RvwKi, 47723 †mKv›`vi, 66665 †Mvjvc kvnxb, 

43968 knx ỳi, 63689 bRiæj, 3167 myt‡gRi †Rvev‡qi, 69464 Ave ỳjøvn 

Avj gvgyb, 65552 †Zvdv¾j û‡mb| 6wU Qwe wmcvnx gvgyb, bv‡qK †mKv›`vi 

†Mvjvc kvnxb, bRiæj, †kL Ryev‡qi †Zvdv¾‡ji Qwe e ‘̄ cÖ̀ k©bx CL wmwiR| 

Giv mK‡jB Avgvi cwiwPZ|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.422 Sepoy/67131 Md. Almas Uddin. 

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Habilder Md. Shafiquzzaman 

 P.W.92 Sepoy Md. Golam Mostofa 

 P.W.482 Habilder Md. Habibur Rahman 

 P.W.483 Lance Naik Branjeet Shingh 

 P.W.371 Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 53 Md. Safiquzzaman deposed that on 25.02.2009 

he was in Sainik mess. He heard firing at 9.30 A.M. At about 

10.45 A.M. Lt. Col. Anowar came to ABC mess but afterwards 

some armed BDR personnel took him away. On that day, from  

morning to evening whom he came to see with arms were Naik 
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Bari, Sepoy Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy 

Golam Nabi, Sepoy Moyazzem, Ekramul, Jahangir, Habilder 

Sahidul, Lance Naik Ekramul, Sepoy Golam, Sahin, the 

Appellant Sepoy Almas, A. Jalil, Jakaria, Enamul, Shafiqul 

and Najmul Sikder. He also saw many of them to make firing.  

No cross-examination was made on behalf of the 

Appellant.  

P.W.92 Md. Golam Mostafa deposed that on 25.02.2009 

he was in Darber. Sepoy Moyeen entered into Darber and 

pointed arms on DG. Most of the BDR personnel left Darber. 

He also came out to Barak. After a while he came to see BDR 

personnel-Naik Kautok Kumar (48631), Sepoy Mostafa Kamal 

(58451), Sepoy Belayet (76723), Sepoy Asaduzzaman (78623), 

Sepoy Shahin (66665), the Appellant Sepoy Almas Uddin 

(67131), Sepoy Julfiqur (76851) with arms and agitated mood. 

He hid himself under the cot. At evening on 26.02.2009 he left 

Peelkhana for his house. He deposed before the I.O. on 

24.08.2009. 

In cross-examination on behalf of the Appellant, he 

stated that Almas was a soldier in another company and he 



 

 

5640 

himself hailed from ‘E’ Company. He denied the suggestion 

that he deposed falsely.  

P.W. 482 Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26 

Feb, 2009 he identified  66811 Sepoy Shamim, 78698 Sepoy 

Abdullah Al Mamun, 77667 Sepoy Ferdous, 153 RDA DAD 

Habibur Rahman, 27989 Habilder A. Rahman, 76539 Sepoy 

Rasel, the Appellant 67131 Sepoy Almas, 67191 Sepoy Jalil, 

65330 Sepoy Rashid, 59453 Badal, 67909 Khalilur, 53027 

Harun or Rashid. They all including Sepoy 65140 Moyeen were 

of 13 Battalion. He identified the picture exhibit CXLIII. 

In cross-examination on behalf of the Appellant, he stated 

that he deposed before I.O. Ranakul Houqe Chowdhury on 

14.09.2009. He signed on a picture on 31.12.2009. There is no 

reference of case number on the picture. He cannot say which 

channel took the picture. He denied the suggestion that the 

picture is not of Almas. He reiterated that the picture of Almas is 

very much clear.  

P.W. 483 Lance Naik Assistant Birojit Shingh deposed 

that at the time of occurrence he was in Peelkhana. He identified 
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66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 72693 

Azad Khan, the Appellant 67131 Almas, 67191 Jalil, 65330 

Rashid, 59453 Badal, 53027 Harun-or-Rashid, 65140 Sepoy 

Moyeen, 67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij Uddin, 

68891 Rumel, 66336 Alam and 65552 Tofazzel from video 

footage. He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the Appellant, he stated 

that I.O Rawnak took his statement. At the time of deposition 

before I.O. he did not refer the name of the accused. He deposed 

afterwards identifying the accused from video footage. He did 

not file the picture of Harun and Almas (earlier identified by 

P.W 482).   

 P.W.371 Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

01.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 772 and his 

signature 772/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was placed before him 01.06.2009. 
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I.O. brought the Appellant before him. He denied the 

suggestion that he did not appraise everything to the Appellant 

and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 26.05.2009. He 

recorded the statement of P.W.53 on 09.08.2009.  While the 

Appellant was in jail hazat. Training shade was by the side of 

field. It was made for the Sepoys who came for ‘Uv-Uz-†kv’ from 

outside. He denied the suggestion that for the cause of tent it 

was impracticable to see the Appellant from ABC mess. He 

recorded statement of P.W.92 on 24.08.2009.  While the 

Appellant was in jail hazat.  P.Ws.482 and 483 identified the 

Appellant by seeing photo. He denied the suggestion that he 

assembled the photo mechanically and implicated the Appellant 

in C.S. falsely. The Appellant was taken on remand for 5 days. 

The Appellant was aged 25. He denied the suggestion that he 

obtained his confession under coercion and implicated him in 

C.S. without having any proof against him.  



 

 

5643 

The confession of the Appellant Sepoy Md. Almas Uddin 

(C.S.A.422), runs as under- 

“  Avwg BDR GKRb wmcvnx bs 67131| 13/7/02 Bs Zvwi‡L BDR  

G wmcvnx wnmv‡e Join Kwi | Avwg †U«wbs  †k‡l 13 ivB‡djm& 

e¨vUvwjq‡b †hvM`vb Kwi| c‡i D³ 13 ivB‡djm& e¨vUvwjqb XvKvq e`wj 

n‡q Av‡m|  AvwgI  XvKvq  e`wj n‡q Avwm|  Avwg Gwewm fe‡bi  

bxPZjvq e¨viv‡K  _vKZvg| wewWAvi m`m¨  Dcj‡¶¨ Avgvi †Kvb wWDwU 

wQj bv|Avwg 36 ivB‡djm& e¨vUvwjq‡bi  bv‡qK kvRvnv‡bi  ‡bZ…‡Z¡  

j¨vÝ bv‡qK I  9 Rb ˆmwbK Mjd MªvDÛ Kv‡R  wQjvg|24/2/09 Bs 

Zvwi‡L Avwg cªavbgš¿xi wbivcËv Kv‡R wWDwU‡Z wQjvg | †gRi mvC`  

mvdvq‡Zi Kgv‡Û Avgiv  20 Rb wmcvnx ÷¨vÛ evB wQjvg | Avwg mKvj 

6Uv n‡Z 12.30 ch©š—  ÷¨vÛ evB wQjvg| ỳcy†i Avwg Lvbv LvIqvi  

c‡i wekªvg Kwi| 25/2/09 Bs Zvwi‡L  mKvj 6.30 NwUKvq  c¨v›U, 

G·j †MwÄ I  wcwU  my cwiqv  Mjd MªvD‡Û Avwg wWDwU‡Z †gvZvqb nB| 

Avwg mKvj 9.30Uvq `ievi n‡j ¸wji kã ïb‡Z cvB| ZLb Avwg KvR 

Ki‡Z _vwK| wKQy¶Y c‡i Avwg Av‡iv ¸wji kã ïb‡Z cvB| ZLb Avwg  

KvR †d‡j ùvovBqv hvB|  `ievi nj †_‡K †jvKRb wewfbœ e¨viv‡Ki 

w`‡K wd‡i hv‡”Q| Avwg K‡qKRbb ˆmwbK‡K wRÁvmv Kijvg| †h wK 

n‡q‡Q| Zviv  Avgv‡K e‡j †h, ¸wj n‡q‡Q `ievi n‡j| ZLb Avgiv 

wRwbmcÎ †d‡j w`‡q hvi hvi  e¨viv‡K wd‡i hvB| Abygvb 8/10 Rb 
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†jvK Avmj|20 wgwbU c‡i Avgv‡`i‡K e‡j †h,  †Zvgiv A ¿̄  jI, 

Avgv‡`i  ‡`k  D×vi  Kie| ZLb Avwg wewWAvi †cvkv‡Ki kvU© c‡i 

†`ŠovBqv †Kv‡Zi w`‡K hvB| †Kv‡Z hvBqv †`wL †KvZ (AcvV¨) Avwg 

cv‡ki GKwU  ‡KvZ †_‡K ¸wjmn A ¿̄ wbB|  Avwg c‡i  Avgvi e¨viv‡K 

P‡j Avwm| †`wL †h, e¨viv‡K †KnB bvB| e¨ivK n‡Z †nj‡gU I ¸wji 

cª‡mm wbqv  e¨viv‡Ki  wcQ‡b †gngvb Lvbvq  Ae ’̄vb Kwi| 12.30 Uvq 

3bs †M‡U hvevi Lvevi Avb‡Z wM‡q †`wL †MU eÜ| Avwg cybivq 

c~‡e©i ’̄v‡b P‡j Avwm I ¸wji kã ïb‡Z cvB| G mgq GKwU  †nwjKÞvi  

wcjLvbvi Dci w`‡q PKKi †`q| iv‡Zi †ejv cwi‡ek wKQyUv kvš— n‡j 

Avwg  e¨viv‡K hvB| 25/2/09 Bs Zvwi‡L gvBwKs nq †h, A ¿̄ I ¸wj  

LiP Ki‡eb bv|  cª‡qvR‡b LiP Ki‡eb|  DAD †ZŠwn`‡K  wWwR 

emv‡bv n‡q‡Q g‡g© gvBwKs nq| ỳcy‡i  gvBwKs K‡i A ¿̄ Rgv `v‡bi Rb¨ 

wb‡ ©̀k †`Iqv nq| Avwg c‡i  †Kv‡Z wM‡q A ¿̄ Rgv †`B|  3.30 NwUKvq  

‡Nvlbv nq †h,  BDR wcjLvbvi  Av‡kcv‡k  hZ Civil ‡jvK Av‡Q, 

Zviv GjvKv †Q‡o wbivc` ’̄v‡b  P‡j hvq| Avwg weKvj 4.30 NwUKvq  

e¨viv‡K  Iqvj UcKvBqv cvwj‡q hvB|  Avwg  1/3/09 Bs Zvwi‡L  

wcjLvbvq 4bs †M‡U Avwm| wi‡cvU© Ki‡Z Ges  3/3/09 Bs Zvwi‡L  

Avwg  wcjLvbvq cª‡ek Kwi| wcjLvbvi †M‡U  CID  Avgv‡K  A ¿̄ mn 

Qwe †`Lv‡j Avwg Zv Avgvi Qwe I Avgvi A ¿̄ e‡j  mbv³ Kwi|  
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27/5/09 Bs Zvwi‡L  CID cywjk Avgv‡K †M«dZvi K‡i wcjLvbv †_‡K 

GB Avgvi Revbew›`|” 

Mr. Md. Sonowar Hossain, the learned Advocate 

appearing on behalf of Appellant submits that the testimony of 

P.W.53 is vague and unspecified. He could not specify when, 

where and in what manner he saw the Appellant. He simply 

claims to see the Appellant among the armed rebellions whom 

he saw from morning to evening. His above evidence suffers 

from ambiguity and such ambiguous testimony cannot be relied 

on. His identification of the Appellant is also not proper. 

Similar is the evidence of P.W.92 who came back to line and 

hid himself under the cot and thus his claim of seeing the 

Appellant on the road with arms appears impracticable, 

unreliable and thus untrustworthy. Moreover, he admitted in his 

cross-examination that he hailed from ‘E’ company and the 

Appellant hailed from another company. His identification to 

the Appellant with his Regiment No. appears tutored. P.Ws.482 

and 483 simply identified the Appellant from video-footage. 

Such identification in absence of the Appellant does not bear 

any substance and it is inadmissible in law. From the 
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Admission of P.W. 654, it appears that the Appellant was taken 

on remand for 5 days and it is obvious that his confession was 

obtained under duress and coercion. It is exculpatory in nature, 

merely a statement. He took up arms being threatened by the 

rebellions. It is neither voluntary nor true and it cannot be 

treated as evidence against the Appellant. In fact, the 

prosecution evidence does not bear any substance and trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant as well as P.Ws.53 and 92, all hailed from 13 

Battalion and as such there is no doubt to their identification. 

P.W.92 identified the Appellant duly with his Regiment No. 

Both are eye witnesses to the occurrence and they saw the 

Appellant with arms in active participation with the rebellions. 

P.W.53 heard the Appellant to say ÔwewWAvi G †mbv Awdmvi _vK‡e 

bvÕ. P.Ws.482 identified the Appellant from video-footages. The 

exhibits CXLIII(E) bears material substance figuring himself in 

the position of active rebellion with rifle in hand beside a 

mortar. The confession of the Appellant is inculpatory in 

nature. He admitted to take up arms and ammunitions 

voluntarily which is corroborative to the prosecution evidence. 

Although the Appellant was taken on remand for 5(five) days 

but no evidence appears that his confession was obtained under 
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coercion. The confession of the Appellant is voluntary and true 

and it bears evidentiary value.  

  The learned Deputy Attorney General further submits 

that trial court on proper assessment of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In above 

context, the Cr. Appeal filed on behalf of the Appellant is liable 

to be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Almas Uddin 

(C.S.A.422) stated in his confessional statement- 

“ ZLb Avgiv wRwbmcÎ †d‡j w`‡q hvi hvi  e¨viv‡K wd‡i hvB| Abygvb 

8/10 Rb †jvK Avmj|20 wgwbU c‡i Avgv‡`i‡K e‡j †h,  †Zvgiv A ¿̄  

jI, Avgv‡`i  ‡`k  D×vi  Kie| ZLb Avwg wewWAvi †cvkv‡Ki kvU© 

c‡i †`ŠovBqv †Kv‡Zi w`‡K hvB| †Kv‡Z hvBqv †`wL †KvZ (AcvV¨) Avwg 

cv‡ki GKwU  ‡KvZ †_‡K ¸wjmn A ¿̄ wbB|  Avwg c‡i  Avgvi e¨viv‡K 

P‡j Avwm| †`wL †h, e¨viv‡K †KnB bvB| e¨ivK n‡Z †nj‡gU I ¸wji 

cª‡mm wbqv  e¨viv‡Ki  wcQ‡b †gngvb Lvbvq  Ae ’̄vb Kwi| 12.30 Uvq 

3bs †M‡U hvevi Lvevi Avb‡Z wM‡q †`wL †MU eÜ| Avwg cybivq 

c~‡e©i ’̄v‡b P‡j Avwm I ¸wji kã ïb‡Z cvB| G mgq GKwU  †nwjKÞvi  

wcjLvbvi Dci w`‡q PKKi †`q| iv‡Zi †ejv cwi‡ek wKQyUv kvš— n‡j 

Avwg  e¨viv‡K hvB| 25/2/09 Bs Zvwi‡L gvBwKs nq †h, A ¿̄ I ¸wj  

LiP Ki‡eb bv|  cª‡qvR‡b LiP Ki‡eb|  DAD †ZŠwn`‡K  wWwR 

emv‡bv n‡q‡Q g‡g© gvBwKs nq| ỳcy‡i  gvBwKs K‡i A ¿̄ Rgv `v‡bi Rb¨ 

wb‡ ©̀k †`Iqv nq| Avwg c‡i  †Kv‡Z wM‡q A ¿̄ Rgv †`B|  ” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. 53 and 92 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. P.W. 482 and 

483 identified the appellant with video footage exhibit 

CXLIII(E). The footage figures him in the position of active 

rebellion with rifle in hand beside a mortar. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 92 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  
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‘9
1
2  Uvq `ievi n‡j ¸wji kã cvB| 10-45 wgt †jt Kt Av‡bvqvi 

Avgvi ABC ‡g‡Q c‡i A ¿̄avix wewWAvi m`m¨iv Zv‡K Zz‡j wb‡h hvq| H w`b 

mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv n‡jv bv‡qK evix 

wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex wmcvnx 

†gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj wmcvnx 

kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, 

kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv 

ej‡ZwQj wewWAvi G †mbv Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z 

†`wQ|’ 

P.W. 92 deposed-  

‘Avwg I ˆmwbK jvB‡b P‡j Avwm| wKQy¶Y ci jvB‡bi mvg‡b iv¯—vq 

Dci mk ¿̄ wewWAvi‡`i †`wL Zv‡`i g‡a¨ 48631 bv‡qK †KŠZzK Kzgvi, 58451 

wmcvnx †gv¯—dv Kvgvj, 76723 wmcvnx †ejv‡qZ 78623 wmcvnx AvQv ỳ¾vgvb, 

66665 wmcvnx kvnxb, 67131 wmcvnx Avjgvm DwÏb 76851 wmcvnx RyjwdKvi 

Avjx‡K  mk ¿̄ D‡ËwRZ †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.423 Sepoy/76539 Md. Rasel @ 

Rumel.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 
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under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.122 Mokhlesur Rahman 

 P.W.151 Md. A. Khalek 

 P.W.482 Md. Habibur Rahman 

 P.W.359 Foysal Atik Bin Kader, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

  P.W.122 Md. Moklesur Rahman deposed that on 

25.02.2009 he was in Darber. When violence took place in 

Darber he came out therefrom and saw BDR Personnel with 
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arms and in agitated mood at outside Darbar. They were moving 

towards Darber on firing. Among those BDR personnel he 

identified Sepoy 73529 Ziaul Hoque, Sepoy 75223 Shahin 

Amran, the Appellant Sepoy 76539 Rasel and Sepoy 76692 

Omar Faruk. They were making declaration that no army 

officers shall remain in BDR and the army officers would be 

shot to death. Afterwards he came back to Barak and remained 

there. On 26.02.2009 he left Peelkhana.  

In cross-examination on behalf of the Appellant, he stated 

that he cannot say whether the aforesaid accused were in Darber. 

He denied the suggestion that the accused were in Darber and 

that he deposed falsely. He came out from Darber at about 9.45 

A.M.. Many of the BDR personnel came out from Darber. He 

had no talk with any BDR person on the road. He did not see any 

BDR person either injured or dead on his way. He and the 

accused belonged to the same Unit. He cannot say how many 

BDR personnel of his Unit joined in Darber. Darber was 

arranged according to position. Naik Robiul and LNk Shafiq 

belonged to his own Unit and they were in Darber. He saw the 

BDR personnel to run towards Darber. But he himself came 
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back to Barak. He did not hear any miking. He cannot say 

whether BDR personnel took their exit by gate No.4.  

P.W.151 Md. Abdul Khaleque deposed that on 25.02.2009 

he was in Darber. Sepoy 65140 Moyeen entered into Darber 

with arms. Thus there happened violance. DG asked all to take 

seat. He came out from Darber and moved towards Battalion. On 

his way he found BDR personnel Sepoy 67615 Enamul, Sepoy 

73529 Ziaul, Sepoy 75223 Shaheen Imran, the Appellant Sepoy 

76539 Rasel Mia and Sepoy 76692 Omar Faruque to run with 

arms. He took shelter in the Barak. On the following day on 

26.02.2009 at about 5.00 P.M. he left Peelkhana through gate 

No.2. 

In cross-examination on behalf of the Appellant, he stated 

that on the road he saw hundreds of soldiers. He cannot say 

whether the accused were in Darber. He cannot say whether all 

the soldiers were running for their safety. He was looking for 

shelter for his safety. On 25.02.2009 at about 9.30 P.M. he took 

his meal from the mess.  Before that and after that he was in the 

Barak. He left Peelkhana crossing over the wall in civil dress. He 

left his uniform in the Barak. He was aware of investigation of 
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the case by different agencies. He denied the suggestion that he 

could not identify the Appellant and the Appellant was not 

running with arms and that he deposed falsely implicating the 

Appellant. 

P.W. 482 Md. Habibur Rahman deposed that A.S.P 

Rownokul Haq showed him video footage of the occurrence held 

on 25-26 Feb, 2009. From video-footage  he could identify  

Sepoy 66811 Shamim, Sepoy 78698 Abdullah Al Mamun, 

Sepoy 77667 Ferdous, RDA 153 DAD Habibur Rahman, 

Habilder 27989 A. Rahman, the Appellant Sepoy 76539 Rasel, 

Sepoy 67131 Almas, Sepoy 67191 Jalil, Sepoy 65330 Rashid, 

59453 Badal, 67909 Khalilur, 53027 Harun or Rashid. They all 

including Sepoy 65140 Moyeen were of 13 Battalion. He 

identified the picture exhibit CXLIII. 

In cross-examination on behalf of the Appellant, he stated 

that the picture was laminated. There is no reference of case 

number and the signature of I.O. on the picture. The pictures 

were identified with marking round sign. He does not hold the 

negative. He denied the suggestion that the pictures are not of 

rebellion and of the accused.  
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 P.W.359 Foysal Atik Bin Kader, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

02.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 663 and his 

signature 663/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 5 days. He 

denied the suggestion that the Appellant did not make 

confession voluntarily and that the Appellant was not given 

sufficient time for reflection and that he did not comply the 

provisions of 164/ 364 of the Code of Criminal Procedure in 

recording the confession of the Appellant and that the Appellant 

did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he arrested the Appellant on 26.05.2009. Prior to 

arrest of the Appellant, the witnesses remained in Peelkhana. 

On 25.02.2009 the Appellant attended Darbar. He took the 
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Appellant on remand for 5 days. He denied the suggestion that 

he implicated the accused without proper investigation.  

The confession of the Appellant Sepoy Md. Rasel @ 

Rumel (C.S.A.423), runs as under- 

“¢hNa 24.02.09 l¡−œ Bj¡l fÉ¡−lX Efm−r Be¡ ®Qu¡l ®cM¡öe¡l 

c¡¢uaÅ ¢Rmz 25.02.09 ¢MËx clh¡l Efm−r B¢j pL¡m Ae¤j¡e 8.30 

O¢VL¡u clh¡l q−m k¡Cz pL¡m 9 O¢VL¡u clh¡l öl¦ quz ¢X,¢S pÉ¡−ll 

ö−iµR¡ ®n−o Ae¤j¡¢eL pL¡m 9.30 O¢VL¡l pju HLV¡ …¢ml në quz 

aMe p¡j−el p¡¢l−a hp¡ ph¡C E−W c¡s¡u B¢j j¡T¡j¡¢T hp¡ ¢Rm¡jz 

ph¡l p−‰ B¢jJ E−W c¡s¡Cz ph¡C ®c±s¡ ®c±¢s L−l clh¡l qm q−a ®hl 

q−u k¡uz B¢j J ®hl q−u k¡Cz B¢j pl¡p¢l m¡C−e Q−m k¡Cz B¢j ®hm¡ 

Ae¤j¡e 12.30 O¢VL¡ fkÑ¿¹ m¡C−e b¡¢Lz ®pC pju L−uL Se j¤−M¡n fs¡ 

¢h¢XBl pcÉ H−p N¡m¡N¡m L−l AÙ» q¡−a ¢e−a h−m, eC−m Bj¡−cl 

j¡l−h h−m S¡e¡uz aMe ö¢e ®k, Bj¡−cl ®L¡Çf¡e£l q¡¢hmc¡l B¢SS 

…¢m ¢hÜ q−u−Rz aMe m¡C−e q−a ®j−pl ¢c−L Bp¡l f−b l¡Ù¹¡u ¢ae Se 

j¤−M¡n fs¡ ¢h¢XBl pc−pÉl p−‰ ®cM¡ quz a¡l¡ Bj¡−L ¢elÙ» ®c−M 

N¡m¡N¡m L−l ®L¡u¡VÑ¡l N¡−XÑ ¢e−u k¡uz ®pM¡−e Bj¡−L HLV¡ AÙ» ®cu, 

¢L¿º ®pM¡−e ®L¡e g¡u¡¢lw ¢fe ¢Rme¡z ®p…−m¡ fÉ¡−l−Xl SeÉ ¢Rmz ®pV¡ 

¢e−u B¢j m¡C−e Q−m B¢pz Aafl Be¤j¡¢eL p¡−s ¢ae O¢VL¡l pju 

L−uL Se ¢h¢XBl pcpÉ H−p Bj¡−L 3 ew ®NC−V ¢e−u k¡uz ®pM¡−e 
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B¢j fÐ¡u 10 ¢j¢eV ja ¢Rm¡jz Aafl B¢j 13 l¡C−gmp hÉ¡V¡¢mu¡−e 

B¢p, ®pM¡−eC l¡−a ¢Rm¡jz Aafl B¢j 26.02.09 ¢MËx ®hm¡ Ae¤j¡e 

12.30 O¢VL¡l ¢c−L ®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ®cC Hhw a¡lfl hÉ¡l¡−L 

Q−m B¢pz ¢LR¤re fl B¢j O¤¢j−u f¢sz O¤j q−a Ae¤j¡e 3.30 O¢VL¡u 

E−W ®c¢M ®k, ®LC ®eCz Aafl B¢j h¡¢q−l ®k−a Q¡C−m SeNe j¡e¡ L−l 

h−m B¢jÑ J lÉ¡h ¢h¢XBl j¡l−R Bf¢e f¡m¡−e¡l ®Qø¡ L¢l−ue e¡z 

Aafl B¢j l¡−œ j¤¾p£ Bë¥l lEg L−m−Sl e£−Q ¢Rm¡jz ¢hNa 

27.02.09 ¢MËx pL¡m A¡e¤j¡¢eL 8.30 O¢VL¡l pju B¢j q¡pf¡a¡−m 

B¢pz aMe A−e−Ll p−‰ Bj¡−LJ f¤¢mn q¡pf¡a¡−m ¢O−l l¡−Mz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 122 

appears unreliable and untrustworthy. He admitted that he as 

well as the Appellant attended Darbar. At the very outset of 

disorder he came out from Darbar. On coming out from Darbar 

his claim of seeing the Appellant appears unreasonable in view 

of the facts of attending of the Appellant in Darbar. The 

evidence of P.W. 151 also inspires no confidence as being 

unspecified. He did not mention when and where he saw the 

Appellant. The testimony of P.W. 482 bears no substance. He 

identified the Appellant from footage shown to him by A.S.P 
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Rownokul. His above identification beyond judicial process is 

inadmissible in law. He did not identify the Appellant on dock. 

None of the P.Ws. discloses any culpability of the Appellant to 

any offences he was charged for. The confession of the 

Appellant is exculpatory in nature. Admittedly he was taken on 

remand for 5 (five) days and apparently it appears a production 

of torture. It is neither voluntary nor true. It can’t be considered 

as evidence against the Appellant. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants due interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant as well as P.Ws. 122 and 151 all hailed from 

13 Battalion and as such there is no doubt to their identification 

of the Appellant. More so, they both have referred the Regiment 

No. of the Appellant. Both the witnesses are eye witnesses to 

the occurrence and they both saw the Appellant with arms and 

to more towards Darbar and all around. P.W. 122 disclosed the 

very intention of the BDR personnel behind the occurrence- 

‘BDR H ®pe¡ A¢gp¡l b¡L−h e¡z a¡−cl ®kM¡−e f¡Ju¡ k¡−h …¢m L−l ®no L−l 

®cJu¡ q−h’. Their evidence appears corroborative and 

substantive. The evidence of P.W. 482 also bears substance 

since he identified the Appellant from video-footage of the 

occurrence, exhibit CXLIII series. His confession appears 
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inculpatory and finds corroboration by the evidence of P.Ws. 

Although he was taken on remand for 5 (five) days but no 

evidence appears that it was obtained under coercion. P.W. 359, 

the confession recording Magistrate also certified his 

confession as voluntary. The confession of the Appellant being 

true and voluntary it can solely be based for conviction of the 

Appellant.  

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The Appellant Sepoy Md. Rasel @ Rumel stated in his 

confessional statement- 

‘B¢j ®hm¡ Ae¤j¡e 12.30 O¢VL¡ fkÑ¿¹ m¡C−e b¡¢Lz ®pC pju L−uL Se 

j¤−M¡n fs¡ ¢h¢XBl pcÉ H−p N¡m¡N¡m L−l AÙ» q¡−a ¢e−a h−m, eC−m Bj¡−cl 

j¡l−h h−m S¡e¡uz aMe ö¢e ®k, Bj¡−cl ®L¡Çf¡e£l q¡¢hmc¡l B¢SS …¢m ¢hÜ 

q−u−Rz aMe m¡C−e q−a ®j−pl ¢c−L Bp¡l f−b l¡Ù¹¡u ¢ae Se j¤−M¡n fs¡ 

¢h¢XBl pc−pÉl p−‰ ®cM¡ quz a¡l¡ Bj¡−L ¢elÙ» ®c−M N¡m¡N¡m L−l ®L¡u¡VÑ¡l 

N¡−XÑ ¢e−u k¡uz ®pM¡−e Bj¡−L HLV¡ AÙ» ®cu, ¢L¿º ®pM¡−e ®L¡e g¡u¡¢lw ¢fe 

¢Rme¡z ®p…−m¡ fÉ¡−l−Xl SeÉ ¢Rmz ®pV¡ ¢e−u B¢j m¡C−e Q−m B¢pz Aafl 

Be¤j¡¢eL p¡−s ¢ae O¢VL¡l pju L−uL Se ¢h¢XBl pcpÉ H−p Bj¡−L 3 ew 

®NC−V ¢e−u k¡uz ®pM¡−e B¢j fÐ¡u 10 ¢j¢eV ja ¢Rm¡jz Aafl B¢j 13 

l¡C−gmp hÉ¡V¡¢mu¡−e B¢p, ®pM¡−eC l¡−a ¢Rm¡jz Aafl B¢j 26.02.09 ¢MËx 

®hm¡ Ae¤j¡e 12.30 O¢VL¡l ¢c−L ®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ®cC Hhw a¡lfl 

hÉ¡l¡−L Q−m B¢pz’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. 122 and 151 saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object. P.W. 482 is also 

an eye witness and as being an eye witness he identified the 

appellant with footage. In the footage exhibit CXLIII(f) he 

figures as a rebellion in active participation to the occurrence 

with arms.     

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 122, 151 and 482 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 122 deposed-  



 

 

5673 

‘MZ 25/2/09 Avwg `iev‡i wQjvg| `iev‡i  wek„sLjv  n‡j Avwg 

`iev‡ii evB‡i P‡j hvB ZLb A‡bK BDR m`m¨‡`i mk ¿̄ Ae ’̄vq D‡ËwRZ 

†`wL| Zviv ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K Av‡m Zv‡`i g‡a¨ 73529 

wmcvnx wRqvDj nK, 75223 wmcvnx kvnxb Ggivb, 76539 wmcvnx iv‡mj, 

76692 wmcvnx Igi dviæK‡K wPb‡Z cvwi| Zviv e‡j BDR G †mbv Awdmvi 

_vK‡ebv| Zv‡`i †hLv‡b cvIqv hv‡e ¸wj K‡i †kl K‡i †`Iqv n‡e|’ 

P.W. 151 deposed-  

‘Avwg †k‡l `ievi nj †_‡K e¨vUvwjq‡bi w`‡K iIqvbv nB| cw_g‡a¨ 

BDR m`m¨‡`i A ¿̄ nv‡Z †`Šov‡`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 67615 

wmcvnx Gbvgyj, 73529 wmcvnx wRqvDj 75223 wmcvnx kvnxb Bgivb, 76531 

wmcvnx iv‡mj wgqv 76692 wmcvnx Igi dviæK‡K wPb‡Z cvwi|’ 

P.W. 482 deposed-  

‘25/26 †deªæt 09 mvsevw`K KZ…©K †m me wPÎ avib Kiv n‡qwQj Dnv MZ 

14-9-09 G,Gm,wc, iIbKzj nK Qwe¸wj cÖ̀ k©b K‡i Avwg Qwe g‡a¨ hv‡`i 

wPb‡Z cvwi Zviv n‡jb 66811 wmcvnx kvgxg, 78698 wmcvnx Avãyjøvn Avj 

gvgyb, 77667 wmcvnx †di‡`Šm, AviwW 153 wWGwW nvweeyi ingvb, 27989 

nvwej`vi Avt ingvb 76539 wmcvnx iv‡mj, 67131 wmcvnx Avjgvm, 67191 

wmcvnx Rwjj 65330 wmcvnx iwk`| 59453 ev`j, 67909 Lwjjyi, 53027 
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nviæb Ai iwk`| 65140 wmcvnx gvBb Giv mK‡jB 13 e¨vUvwjqv‡bi Ges Avwg 

I 13 e¨vUvwjqv‡bi| mevB‡K wPwb  ‡gvU 13 Uv Qwe cÖ̀ k©b- CXLIII wmwiR|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.424 Sepoy/66336 Md. Alom Hossain.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.65 Habilder Abu Taher 

 P.W.483 Birojit Shinga 

 P.W.486 Md. Rafiqul Islam 

 P.W.339 Ferdous Ara, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.65 Abu Taher deposed that on 25.02.2009 he was 

the guard commander at gate No.3 of Peelkhana. Gate was 

closed at 9.30 A.M. All R.P. went away keeping the gate under 

lock. Field security personnel were also went away. He came to 

see many persons to run. About 15/20 BDR members 

assembled at gate No.3 with arms and were firing in front of 

canteen of 13 Battalion. 10/12 BDR personnel also appeared at 

gate No.3 ‘j¡C¢Lw Ki‡Z Ki‡Z’. Three rebellions came down from 

the vehicle and assaulted him, asked him for arms and in 

default threatened his life. He informed them that arms were 

taken away by the previous party. Thereafter they left him. 

Among them he could identify Naik Subader Helal, Habilder 

Rahman, Naik Zia, the Appellant Sepoy Alam, Forhad, Azad, 

Lance Naik Gausul, Sepoy Akbor, Lance Naik Harun, Habilder 

Kashem, Bayzed, Naik Shahid and Sepoy Riaz. They ran away 

from Peelkhana on 26.02.2009. He watched the arms and 

ammunitions from 4.00 to 9.30 P.M. At 9.30 he made over the 

arms and ammunitions to the police and obtained certificate. 
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.......................................  

 In cross-examination on behalf of the Appellant, he 

stated that he deposed before I.O. on 26.08.2009 and before 

Magistrate on 08.11.2009. The Sepoys were on patrolling by 

pickup folding their mouth. The Appellant Md. Alom Hossain 

was with arms and without arms but he was leading the group 

in his both position. He denied the suggestion that he made 

contradictory statements before I.O. and Magistrate.  

P.W. 483 Lance Naik Assistant Birojit Shingh deposed 

that at the time of occurrence he was in Peelkhana. He identified 

66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 72693 

Azad Khan, 67131 Almas, 67191 Jalil, 65330 Rashid, 59453 

Badal, 53027 Harun-or-Rashid, 65140 sepoy Moyeen, 67583 

Firoj Hossain, 77224 Sajjad, 55705 Rafij Uddin, 68891 Rumel, 

the Appellant 66336 Alam and 65552 Tofazzel from video 

footage. He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the Appellant, he denied 

the suggestion that the pictures is not of the Appellant and the 

picture has been created by way of cutting- pesting. 
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P.W. 486 Md. Rafiqul Islam deposed that on 25.02.2009 

he had his posting in 13 Battalion. From video footage he 

identified 68362 Zakir, 67909 Khalil, the Appellant 66336 

Alom Hossain and 56861 Alauddin. The picture of the 

Appellant was filed earlier, exhibit CXLVI series.  

No cross-examination was made on behalf of the 

Appellant.  

 P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

01.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 497 and her 

signature 497/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that the Appellant was brought before him on 

26.05.2009.  Perhaps the entry of the date was wrongly 

recorded. He denied the suggestion that he did not provide the 

Appellant adequate time for reflection and that he did not 

follow the provisions of 164/ 364 of the Code of Criminal 

Procedure and that the Appellant did not make any confession.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 26.05.2009 and took 

him remand for 5 days. The Appellant hailed from 13 Battalion. 

His statement under Section 164 was recorded on 01.06.2009. 

P.W.483 did not depose before him when he was shown 

footage of the occurrence. He denied the suggestion that he 

obtained the confession of the Appellant under coercion. He did 

not arrest P.W.65 but interrogate him. He denied the suggestion 

that in connivance with the authority he cited him as witness 

instead of accused and that the Appellant was implicated in 

C.S. without any prima-facie proof.  

The confession of the Appellant Sepoy Md. Alom 

Hossain (C.S.A.424), runs as under- 

“Avwg wmcvnx 66336 †gv: Avjg †nv‡mb 15/7/01 Zvwi‡L wewWAvi G 

†hvM`vb Kwi Ges 15/3/04 Zvwi‡L wewW Avi wcjLvbvq †hvM`vb Kwi| 

MZ 24/3/09 ZvwiL mKvj 7.00 Uv n‡Z ciw`b mKvj 7 Uv ch©šÍ 

wewWAvi wcjLvbv 3 bs †M‡U Avgvi wbivcËv wWDwU wQj| H wWDwU †k‡l 

25/2/09 ZvwiL mKvj 7 Uvq A ¿̄ †Kv‡Z Rgv w`‡q ˆmwbK jvB‡b G‡m 

wekÖvg wbw”Qjvg| Ggb mgq Abygvb 9.30 NwUKvi mgq ¸wji kã ïb‡Z 
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cvB wKQz¶‡bi g‡a¨B GK`j gy‡Lvkavix Avgvi ˆmwbK jvB‡bi mvg‡b 

G‡m GB e‡j wPrKvi Ki‡Z _v‡K †h Dc‡i hviv AvQ ZvovZvwo bx‡P 

†b‡g A ¿̄ ai bB‡j ¸wj Kiv n‡e Ges duvKv ¸wj Pvjv‡Z _v‡K| H K_vq 

fq †c‡q BDwb dig c‡i †Kv‡Z wM‡q 1wU A ¿̄ †bB Ges wKQz ¸wj †bB 

Gici wbR ˆmwbK jvB‡b †diZ Avwm Gi wKQz¶b ci 3 bs †M‡U wM‡q 

MvW©iæ‡g e‡m _vwK mÜ¨vi w`‡K ˆmwbK jvB‡b wd‡i f‡q †PŠwKi bx‡P 

NygvB| ciw`b  26/2/09 ỳcyi 1.30 ev 2 Uvi w`‡K †Kv‡Z A ¿̄ Rgv w`‡q 

ˆmwbK jvB‡b wd‡i †i÷ wbw”Qjvg Ggb mgq ïb‡Z cvB †mbvevwnbx 

Avgv‡`i Avµgb Ki‡e GB ï‡b wmwfj †Wª‡mi Dci BDwb dig c‡o 

c¨v‡iW MÖvD‡Ûi c~e© cv‡k BDwbdig Ly‡j wmwfj †Wª‡m Abygvb 4.00 Uvi 

w`‡K cvwj‡q hvB| Gici miKvix wb‡ ©̀‡k 1/3/09 Zvwi‡L wewWAvi  

wcjLvbvq †diZ Avwm  Ges 3/3/09 ZvwiL †hvM`vb Kwi Gici 

26/5/09 ZvwiL Avgv‡K †MÖdZvi Kiv nq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of the P.Ws 

referred above does not bear any substance. The evidence of 

P.W 65 appears vague, unspecified and thus unreliable. In the 

prevailing situation when all the guards at gate No.3 went away 

locking the gate, his remaining thereat and asking him of the 

arms by the rebellions appears concocted and unreliable. He 
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could not specify who asked him for arms. He appears as a 

procured and tutored witness. Both the P.Ws 483 and 486 claim 

to identify the Appellant from video-footage. Their 

identification having done beyond judicial process is 

inadmissible in evidence. No admission that footage resembles 

the Appellant. None of them identified the Appellant in dock. 

The Appellant, as admitted by P.W 654, was taken on remand 

for 5 (five) days and it is obvious that his confession was 

obtained under coercion. Besides, it has no corroboration by the 

evidence of P.Ws. Since the confession of the Appellant is 

neither voluntary nor true, it cannot be considered as evidence.  

Mr. Islam further submits that the trial court having 

failed to appreciate the evidence on record erroneously found 

him guilty of the offences and sentenced him arbitrarily and it, 

warrants necessary interference. Consequently, the Cr. Appeal 

filed by the Appellant be allowed.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the evidence of P.W 65 bears substance. He saw the 

Appellant with arms along with other rebellions at gate No.3 

and to ask for arms. His aforesaid evidence of holding arms at 

the time of occurrence corroborated by his own confession as 

well as footage, exhibit CXLIV as identified by P.Ws 483 and 

486 wherein he appears in the figure of an active rebellion and 

in operation to the occurrence finds support to the prosecution 

case against him. The evidence adduced by prosecution appears 
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convincing trustworthy and worthy of credit. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion. P.W. 339, the confession 

recording Magistrate also certified his confession as voluntary. 

The confession of the Appellant finds corroboration by the 

evidence of P.Ws. The confession of the Appellant being true 

and voluntary it can solely be based for his conviction.  

The learned Deputy Attorney General also submits that 

the trial court on proper assessment of evidence on record 

rightly found him guilty of the offences as charged for and 

sentenced him accordingly is it does not warrant any 

interference. Consequently, the Cr. Appeal filed on his behalf 

be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Alom Hossain 

(C.S.A.424) stated in his confessional statement- 

“mgq Abygvb 9.30 NwUKvi mgq ¸wji kã ïb‡Z cvB wKQz¶‡bi g‡a¨B 

GK`j gy‡Lvkavix Avgvi ˆmwbK jvB‡bi mvg‡b G‡m GB e‡j wPrKvi 

Ki‡Z _v‡K †h Dc‡i hviv AvQ ZvovZvwo bx‡P †b‡g A ¿̄ ai bB‡j ¸wj 

Kiv n‡e Ges duvKv ¸wj Pvjv‡Z _v‡K| H K_vq fq †c‡q BDwb dig 

c‡i †Kv‡Z wM‡q 1wU A ¿̄ †bB Ges wKQz ¸wj †bB Gici wbR ˆmwbK 

jvB‡b †diZ Avwm Gi wKQz¶b ci 3 bs †M‡U wM‡q MvW©iæ‡g e‡m _vwK 

mÜ¨vi w`‡K ˆmwbK jvB‡b wd‡i f‡q †PŠwKi bx‡P NygvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 65 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.Ws. 483 and 486 identified 

him by footage exhibit CXLIV(B). The exhibit shows him as a 

rebellion with arms among other rebellions having light 

machine gun beside him.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 65 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

¢pf¡q£ Bmj, wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj, wmcvnx AvKei, 
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j¨vÝ bv‡qK nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K 

wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.425 Sepoy/63689 Md. Nazrul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.78 Azim Uddin Sheikh 

 P.W.239 Omar Faruk 

 P.W.490 Abu Bakkar Siddique 

 P.W.364 Md. Saifur Rahman, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 Battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 Battalion. They 

took up arms by breaking koth and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, Masum Ali, Nurul Islam, Mehedi Hasan, Jahangir 

Alom, Debadish, Sohel Mahmud, Lance Naik Raquib Uddin 

Khan, Sepoy Bazlul, Lance Naik Gausul Azam, Sepoy Ali 

Akbor, Mahfuj and the appellant Nurul Islam. He also came to 

see from Line to set fire to the vehicles and residences of army 

officers.  

In cross-examination on behalf of the Appellant, he 

stated that he was the company commander. He denied the 

suggestion that he retained the key of Darbar. Quarter guard 
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was beside the residence of D.G. The Appellant was in Darbar. 

He denied the suggestion that he deposed before I.O. of 

dissatisfaction among the BDR personnel and that he deposed 

falsely.  

 P.W.239 Omar Faruk deposed that on 25.02.2009 he 

attended Darbar. When Darbar was going on Sepoy Moyeen 

pointed arms towards D.G. and consequently there happened 

disorder. He came back to his residence through back side of 

BDR hospital and training field of 36 Battalion. On the way he 

came to see 77003 Sepoy Sohel, 55704 Rafizuddin, 63689 the 

Appellant Sepoy Nazrul with arms and on firing.  

 In cross-examination on behalf of the Appellant, he 

stated that he can’t say whether he happened to meet with the 

Appellant 2/4 days before 31.08.2009. Lance Naik is the 

superior post of Sepoy and thereafter the post of Naik. He did 

not hear the sologun-‘Rq evsjv, Rq wewWAvi’. He denied the 

suggestion that he did not see the Appellant and that he deposed 

falsely.  

P.W.490 Abu Bakkar Siddique deposed that on 

25.02.2009 he was on duty in Peelkhana. At 9.40 A.M. some 
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BDR personnel entered into cook house. Among them, there was 

Lt. Col. Dr. Anowar, Subeder Anowar and Subeder Farid. He 

dressed Dr. Anowar with the dress of cook and sent him to 

hospital. Afterwards Sepoy 49826 Shah Alam threatened him to 

take arms from Koth and in default threatened to be dealt 

otherwise. He saw many BDR personnel with arms. He 

remained in cook house till 22.00 hours. Lt. Col. Dr. Anowar is 

alive. He left Peelkhana on 26.02.2009. Rownokul Hoq, A.S.P 

showed him video footage shown on 14.09.2009 and from 

video-footage he identified 67597 Shahinur, 68362 Zakir, 47723 

Sekander, 66665 Golap Shahin, 43968 Shihidur, the Appellant 

63689 Nazrul, 3167 Subeder Major Zobayer, 69464 Abdullah 

Al Mamun, 65552 Tofazzel. He identified the picture of Sepoy 

Mamun, Naik Sekander Golap Shahin, the Appellant Nazrul, 

Sheikh Jubayer, Tofazzel as exhibit CL series. They all were 

known to him. 

In cross-examination on behalf of the Appellant, he stated 

that there is no reference of case number and signature of I.O. in 

the picture and also there is no reference of date in support of his 

signature. In the picture of Nazrul and Jubayer two pictures are 
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found side by side. He deposed before I.O. on 25.08.2009 and 

14.09.2009. On 25.09.2009 he did not claim that he could 

identify on showing the picture. He denied the suggestion that 

the picture was not of the Appellant and that the pictures have 

been pasted and that he cannot say wherefrom the picture have 

been collected. He admitted in his cross-examination that he did 

not happen to meet with the Appellant on the date of occurrence-

‘Bp¡j£−cl p¡−b OVe¡l ¢ce Bj¡l p¡r¡v qu e¡Cz’ 

 P.W.364 Md. Saifur Rahman, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

01.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 696 and his 

signature 696/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that he can’t say for how long the Appellant was on 

remand. The Appellant was given three hours for reflection and 

send him to jail at 6.00 P.M. He denied the suggestion that he 

did not appraise column 5 to the Appellant and that he did not 
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comply the provision of 164/ 364 of the Code of Criminal 

Procedure and that the Appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he recorded the statement of P.W.78 on 23.08.2009 

and arrested the Appellant on 26.05.2009. At the time of 

recording the statement of the witness the Appellant was in 

custody. He recorded the statement of P.W.239 on 31.08.2009. 

At that time the Appellant was in custody. The Appellant made 

his confessional statement on 01.06.2009. He denied the 

suggestion that he procured the above witnesses. He denied the 

suggestion that he implicated the accused falsely without any 

prima-facie proof.  

The confession of the Appellant Sepoy Md. Nazrul Islam 

(C.S.A.425), runs as under- 

“Bj¡l e¡j ®j¡x eSl¦m Cpm¡j Na 10/7/97 ¢MËx a¡¢lM juje¢pwq q−a 

BDR  ¢pf¡q£ ¢S¢X f−c i¢aÑ qCz  i¢aÑl fl Q–NË¡−j h¡ua¥m C‹a 

®VÊ¢ew ®p¾V¡−l 6 j¡−pl fÐ¢nre L¢lz 2004 p¡−m Ae¤j¡e j¡QÑ/H¢fÊm Y¡L¡ 

¢fmM¡e¡u B¢pz B¢j 13 hÉ¡V¡¢mue "H' ®L¡Çf¡e£l hÉl¡−L e£Qam¡u 



 

 

5697 

b¡La¡j  Na 24/2/09 ¢MËx a¡¢lM l¡¢œ 22.00 O¢VL¡ q−a 24.00 O¢VL¡ 

fkÑ¿¹ B¢j q¡pf¡a¡−ml fÉ¡bm¢S−a ¢XE¢V L¢lz 

Na 25/02/09 ¢MËx a¡¢lM ®i¡l 4.00 O¢VL¡ q−a 6.00 O¢VL¡ fkÑ¿¹ 

q¡pf¡a¡−ml fÉ¡bm¢S−a ¢XE¢V L¢lz ¢XE¢V ®no L−l m¡C−e B¢pz 

Ae¤j¡e pL¡m 8.30 O¢VL¡l pju clh¡l q−m fÐ−hn L−l ¢fR−el p¡¢l−a 

h¢pz Ae¤j¡e 9.00 O¢VL¡l ¢c−L ¢X¢S j−q¡cu clh¡l q−m B−pz 

®L¡lBe ®am¡Ju¡a ®n−o ¢X¢S j−q¡cu a¡l hš²hÉ öl¦ L−lez ¢a¢e h−me 

®k, fÉ¡−lX i¡m qJk¡u ph¡C−L deÉh¡cz ¢a¢e X¡mi¡a LjÑp§Q£ ¢e−u Lb¡ 

h−mez  ¢a¢e h−me ®k, X¡mi¡a LjÑp§Q£−a ®k m¡i q−u−R ®p m¡−il V¡L¡ 

ph¡C−L ®cu¡ q−hz B¢j X¡m i¡−al 3200/- V¡L¡ ®f−u¢Rz m¡−il ¢LR¤ 

V¡L¡ B−R k¡ BDR Hl Eæu−el L¡−S MlQ Ll¡ q−hz Ae¤j¡e 9.30 

O¢VL¡l pju q−a 1V¡ öl¦ q−m clh¡−l Ef¢ÙÛa p¡j−el ph ®m¡LSe 

c¡¢s−u k¡u Hhw ®k ®ki¡−h f−l clh¡l qm ®b−L ®hl q−a b¡−Lz B¢jJ 

clh¡l q−m ®b−L ®hl q−u Bj¡l hÉ¡l¡−L Q−m B¢pz clh¡l qm ®b−L ®hl 

qJu¡l flflC clh¡l q−m …¢ml në öe−a f¡Cz pL¡m Ae¤j¡e 10.00 

O¢VL¡l ¢c−L N¡s£ q−a j¡CL−k¡−N j¤−M¡nd¡l£l¡ ®O¡oe¡ L−l ®k, hÉ¡l¡−L 

k¡l¡ BR ph¡C e£−Q e£−Q ®e−j AÙ» e¡Jz AÙ» e¡ ¢e−m k¡−L ®kM¡−e AÙ» 

R¡s¡ f¡h a¡−L ®pM¡−eC …¢m L−l ®j−l ®gm¡ q−hz aMe B¢j j¡b¡u 

®qm−jV ¢c−u Hhw nl£−l h¡‰¥¢m m¡¢N−u f¡−n A−L−k¡ ®ØV¡−ll ¢i−al 

k¡Cz ¢hL¡m Ae¤j¡e 6.00 O¢VL¡l ¢c−L B¢j ®ØV¡l l¦j ®b−L ®h¢l−u 
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®j−p B¢pz aMe j¤−M¡nd¡l£ BDR l¡ h−m pLm BDR Ju¡−ml f¡−n 

¢e−u c¡s¡J ®pe¡h¡¢qe£ Y¤L−a f¡−lz f¤el¡u AÙ» q¡−a e¡ ¢e−m −j−l 

®gm¡l ýj¢Ll ®O¡oe¡ ®cuz aMe B¢j i−u i£a p¿¹Ù» AhÙÛ¡u ®j−pl 

clS¡l HL¢V Q¡Ce£S l¡C−gm ®c−M a¡ ®eCz AÙ»pq B¢j f¤el¡u ®ØV¡l 

l¦−j k¡Cz l¡−a B¢j ®ØV¡l l¦−j AÙ»pq ¢Rm¡jz 

Na 26/02/09 ¢MËx a¡¢lM Ae¤j¡e pL¡m 8.00 O¢VL¡l pju B¢j ®ØV¡l 

l¦j ®b−L ®hl q−u ®c¢M ®k, 1¢V h¤−mV fÐ¦g SÉ¡−LV f−s B−Rz B¢j Eš² 

SÉ¡−LV f−l jb¡u ®qm−jV f¢l¢qa AhÙÛ¡u AÙ»pq 3ew ®NC−V k¡Cz aMe 

®NC−Vl p¡j−e 13 hÉ¡V¡¢mu¡e Hl e¡−uh p¤−hc¡l ®qm¡m p¡−qh−L ®cM−a 

f¡Cz 3ew ®NC−V AhÙÛ¡eL¡−m ¢i¢XJ g¥−V−S Bj¡l 1¢V R¢h E−Wz k¡ B¢j 

¢p BC ¢X A¢g−p l¢ra ¢i¢XJ g¥−V−S pe¡š² L−l¢Rz f−l 3ew ®NC−V 

®b−L Bj¡l hÉ¡l¡−L Q−m B¢pz Ae¤j¡e c¤f¤l 1.30 O¢VL¡l ¢c−L j¡C−L 

hm−R Bj¡−cl ¢X¢S HMe −a±¢qc pÉ¡lz ph¡C AÙ» Sj¡ ¢c−u c¡Jz B¢j 

13 ew hÉ¡V¡¢mu−e ®L¡−a ®k−u AÙ» Sj¡ ¢c−u ®cCz AÙ» Sj¡ ¢c−u hÉ¡l¡−L 

B¢pz Ae¤j¡e ¢hL¡m 5.00 O¢VL¡l ¢c−L ®d¡f¡M¡e¡l ¢fRe ¢c−u Ju¡m 

Vf¢L−u ¢fmM¡e¡l h¡C−m Q−m B¢pz 

Na 01/03/09 ¢MËx a¡¢l−M h¡p¡ q−a ¢fmM¡e¡ B¢p Hhw Na 03/03/09 

¢MËx a¡¢lM ¢fmL¡e¡l ¢ia−l fÐ−hn L¢lz Na 27/05/09 ¢MËx a¡¢lM 

Bj¡−L ¢p.BC.¢X. f¤¢mn Bj¡−L ¢fmM¡e¡ q−a ®NËç¡l L−lz HC Bj¡l 

Sh¡eh¢¾cz” 
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Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of Appellant submits that trial court took consideration 

of the evidence of P.W 78 but it has no relevancy. P.W. 78 

deposed of Nurul Islam, not of the Appellant Nazrul Islam. The 

evidence of P.W. 239 appears unreliable. Admittedly he 

attended Darbar and at the outset of disorder he left Darbar and 

straightly came to his residence. He claims to see the Appellant 

on his way to residence from Darbar through back side of 

hospital and training field of 36 Battalion, but he did not 

mention where he saw the Appellant. He did not disclose any 

culpability of the Appellant to any offence. His evidence thus 

appears vague and unspecified and such evidence can’t be 

relied on. P.W. 490 simply claims to identify the Appellant 

from video-footage shown to him during investigation by 

investigation agency A.S.P. Rownokul Hoq. He admitted in his 

cross-examination-‘Bp¡j£−cl p¡−b OVe¡l ¢ce Bj¡l p¡r¡v qu e¡Cz’ 

Such identification of the Appellant by P.W. 490 also bears no 

substance. The photo, exhibit CL(B) does not show any action 

of the Appellant. The confession of the Appellant is 

exculpatory in nature. He took up arms being threatened to his 
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life. It appears from confession statement that he taken on 

remand for 4 (four) days and it is obvious that his confession 

was a product of torture. Such confession can’t be treated as 

evidence against the Appellant. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that admittedly the testimony of P.W.78 bears no relevancy as 

against the instant Appellant but the testimonies of P.Ws 239 

and 490 bears substance. P.W. 239 identified the Appellant 

with arms and to make firing and P.W. 490 identified the 

Appellant in video-footage, exhibit CL(B) and their above 

testimony finds corroboration by the confession of the 

Appellant which appears inculpatory in nature. No evidence 

appears as of obtaining the confession under coercion. The 

confession of the Appellant being true and voluntary it can 

solely be based for conviction. Trial court rightly found him 

guilty of the offences on the basis of corroborative evidence of 

P.Ws. 239 and 490 together with inculpatory confession of the 

Appellant and it does not warrant any interference.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The Appellant Sepoy Md. Nazrul Islam stated in his 

confessional statement- 

‘pL¡m Ae¤j¡e 10.00 O¢VL¡l ¢c−L N¡s£ q−a j¡CL−k¡−N j¤−M¡nd¡l£l¡ 

®O¡oe¡ L−l ®k, hÉ¡l¡−L k¡l¡ BR ph¡C e£−Q e£−Q ®e−j AÙ» e¡Jz AÙ» e¡ 

¢e−m k¡−L ®kM¡−e AÙ» R¡s¡ f¡h a¡−L ®pM¡−eC …¢m L−l ®j−l ®gm¡ q−hz 

aMe B¢j j¡b¡u ®qm−jV ¢c−u Hhw nl£−l h¡‰¥¢m m¡¢N−u f¡−n A−L−k¡ 
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®ØV¡−ll ¢i−al k¡Cz ¢hL¡m Ae¤j¡e 6.00 O¢VL¡l ¢c−L B¢j ®ØV¡l l¦j 

®b−L ®h¢l−u ®j−p B¢pz aMe j¤−M¡nd¡l£ BDR l¡ h−m pLm BDR 

Ju¡−ml f¡−n ¢e−u c¡s¡J ®pe¡h¡¢qe£ Y¤L−a f¡−lz f¤el¡u AÙ» q¡−a e¡ 

¢e−m −j−l ®gm¡l ýj¢Ll ®O¡oe¡ ®cuz aMe B¢j i−u i£a p¿¹Ù» AhÙÛ¡u 

®j−pl clS¡l HL¢V Q¡Ce£S l¡C−gm ®c−M a¡ ®eCz AÙ»pq B¢j f¤el¡u 

®ØV¡l l¦−j k¡Cz l¡−a B¢j ®ØV¡l l¦−j AÙ»pq ¢Rm¡jz 

Na 26/02/09 ¢MËx a¡¢lM Ae¤j¡e pL¡m 8.00 O¢VL¡l pju B¢j ®ØV¡l 

l¦j ®b−L ®hl q−u ®c¢M ®k, 1¢V h¤−mV fÐ¦g SÉ¡−LV f−s B−Rz B¢j Eš² 

SÉ¡−LV f−l jb¡u ®qm−jV f¢l¢qa AhÙÛ¡u AÙ»pq 3ew ®NC−V k¡Cz aMe 

®NC−Vl p¡j−e 13 hÉ¡V¡¢mu¡e Hl e¡−uh p¤−hc¡l ®qm¡m p¡−qh−L ®cM−a 

f¡Cz 3ew ®NC−V AhÙÛ¡eL¡−m ¢i¢XJ g¥−V−S Bj¡l 1¢V R¢h E−Wz k¡ B¢j 

¢p BC ¢X A¢g−p l¢ra ¢i¢XJ g¥−V−S pe¡š² L−l¢Rz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.364 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.Ws. 238 and 490 saw him with arms, in unlawful 

assembly and to active participate in the occurrence in 

furtherance of their common intention/object. In the footage 
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exhibit –CL(B) he figures as a rebellion in active participation 

to the occurrence with arms.     

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 239 and 490 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 239 deposed-  

‘Avwg 36 e¨vUvwjq‡b cÖwk¶b gv‡Vi Dci w`‡q wewWAvi nvmcvZv‡ji 

wcQ‡b wb‡Ri evmvq P‡j Avwm| Avmvi c‡_ 77003 wmcvnx †mv‡nj, 55704 

iwdR DwÏb, 63689 wmcvnx bRi“j‡K A ¿̄ mn fire Ki‡Z †`wL|’ 

P.W. 490 deposed-  

‘9.40 wgt †KvK nvD‡R wKQz wewWAvi m`m¨ cÖ‡ek K‡i| Avwg ¸wji kã ïb‡Z 

cvB Zv‡`i g‡a¨ †jt Kt Wvt Av‡bvqvi, my‡e`vi Av‡bvqvi I my‡e`vi dwi` wQj| 

Avwg Wvt Av‡bvqvi‡K eveywP©i †cvlvK cwi‡q nmwcUv‡j cvVv‡bvi e¨e ’̄v Kwi| 

c‡i 49826 wmcvnx kvn Avjg‡K †`wL †m e‡j A ¿̄vMvi †f‡½ w`‡qwQ A ¿̄ wb‡Z 

†Kv‡Z hv b‡Pr Amyweav n‡e| A‡bK‡K mk ¿̄ Ae ’̄vq †h‡Z †`wL| 22.00 NwUKv 

ch©šÍ †KvK nvD‡R wQjvg| †jt Kt Wvt Av‡bvqvi GLv‡bv RxweZ| 26-2-09 
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Zvwi‡L Avwg wcjLvbv Z¨vM Kwi| mvsevw`K KZ…©K wfwWI wPÎ MZ 14-9-09 

Zvwi‡L G,Gm,wc iIbKzj n‡Ki †`Lv‡bv g‡Z we‡ ª̀v‡ni Qwe †`‡L Avwg hv‡`i 

mbv³ Kwi Zviv n‡jb 67597 kvwnbyi, 68362 RvwKi, 47723 †mKv›`vi, 

66665 †Mvjvc kvnxb, 43968 knx ỳi, 63689 bRiæj, 3167 myt‡gRi 

†Rvev‡qi, 69464 Ave ỳjøvn Avj gvgyb, 65552 †Zvdv¾j û‡mb| 6wU Qwe 

wmcvnx gvgyb, bv‡qK †mKv›`vi †Mvjvc kvnxb, bRiæj, †kL Ryev‡qi †Zvdv¾‡ji 

Qwe e ‘̄ cÖ̀ k©bx CL wmwiR| Giv mK‡jB Avgvi cwiwPZ|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the 
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.426 Sepoy/65330 Md. Abdur Rashid.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.246 Sheikh Belal Hossain 

 P.W.482 Habibur Rahman 

 P.W.483 Birojit Shing 

 P.W.360 AEM Ismail Hossain, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.246 Sheikh Belal Hossain deposed that on 

25.02.2009 he was on duty for cleaning cookeries. He heard 

firing at 9.20 A.M. and hid himself. At 11.30 A.M. some BDR 

rebellions threatened him to fire. He came back to his Battalion 

and remained thereat. The BDR rebellions were firing towards 

Barak. He came to see 43733 Habilder Kashem, 45118 Naik 

Jinnat Ali, the Appellant 65330 Sepey Rashid, 66822 Sepoy 

Masum, 67049 Nurul Islam to move around with arms.  

 In cross-examination on behalf of the Appellant, he stated 

that having afraid at firing he hid himself and later on came out. 

He denied the suggestion that the rebellions were firing at his 

leadership and that he was also a rebellion. He was entrusted to 

serve breakfast for the VIPs. On the date of occurrence he was 
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Habilder Maj. of ‘C’ Company. He denied the suggestion that he 

had his implication in mass graving and that he deposed falsely 

against the Appellant.  

P.W. 482 Md. Habibur Rahman deposed that on 

14.09.2009, he was shown video footage of the occurrence held 

on 25-26 Feb, 2009 by A.S.P Rownokul Haque and he identified 

Sepoy 66811 Shamim, Sepoy 78698 Abdullah Al Mamun, 

Sepoy 77667 Ferdous, RDA 153 DAD Habibur Rahman, 

Habilder 27989 A. Rahman, Sepoy 76539 Rasel, Sepoy 67131 

Almas, Sepoy 67191 Jalil, the Appellant Sepoy 65330 Rashid, 

59453 Badal, 67909 Khalilur, 53027 Harun or Rashid. They all 

including Sepoy 65140 Moyeen are of 13 Battalion. He also 

hailed from 13 Battalion. He identified the picture exhibit 

CXLIII. 

In cross-examination on behalf of the Appellant, he stated 

that I.O. read over his statement before him. His statement was 

recorded correctly. He denied the suggestion that he referred the 

number of Badal as 49453. At the time of occurrence he was in 

Peelkhana. In the picture there is no reference of Media and the 
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case number. He denied the suggestion that there was no arms in 

the hand of the Appellant. 

P.W. 483 Lance Naik Assistant Birojit Shingh deposed 

that at the time of occurrence he was in Peelkhana. Mr. Rownok 

showed him the different video-footage of the occurrence. He 

identified 66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 

72693 Azad Khan, 67131 Almas, 67191 Jalil, the Appellant 

65330 Rashid, 59453 Badal, 53027 Harun-or-Rashid, 65140 

sepoy Moyeen, 67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij 

Uddin, 68891 Rumel, 66336 Alam, 65552 Tofazzel from video 

footage. He identified the picture exhibit CXLIV series.  

No cross-examination was made on behalf of the 

Appellant but in cross-examination on behalf of accused Firoj he 

stated that he did not file photo of the Appellant Rashid and 

Badul. I.O Rownokul showed him the photo. There is no 

reference who took up the photo but the month piece indicates of 

ATN.  

No cross-examination was made on behalf of the 

Appellant. 
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 P.W.360 A.E.M. Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

01.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 678 and his 

signature 678/1 series.  

In cross-examination on behalf of the Appellant, he 

denied the suggestion that he did not appraise column 5 to the 

Appellant and that he did not certify column 8 properly and that 

the Appellant did not make any confession and that he did not 

apply judicial mind in recording the confessional statement of 

the Appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.246 deposed before him that till 11.30 A.M. he 

was running and thereafter took shelter under cot in Barak. The 

accompanying accused of the Appellant have not been 

implicated as accused. P.W 246 deposed before him he of 

seeing the Appellant but did not depose of with arms and made 

firing. P.W.483 was an office assistant. He deposed before him 
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that he knew the Appellant. The Appellant was taken on 

remand for 5 days. He denied the suggestion that the 

confessional statement of the Appellant is a production of 

torture. 

The confession of the Appellant Sepoy Md. Abdur 

Rashid (C.S.A.426), runs as under- 

“B¢j 1996 Cw p¡−m Hp,Hp,¢f f¡n L−lz 2000 p¡−m ¢ce¡Sf¤l ®Sm¡ 

q−a ¢h¢XBl H i¢aÑ qCz V–NË¡j Bl ¢V ¢f Hp H f¤¢nre ¢cCz fÊ¢nre 

®n−o l¡C−gmp hÉ¡V¡¢mu¡e p¤e¡jN” Hhw Y¡L¡ ¢fmL¡e¡ Q¡L¥l£ L¢lz 

24.02.09 Cw a¡¢l−M B¢j fÐd¡e j¿»£l p¡m¡j fÉ¡−l−X cnÑL ¢qp¡−h 

¢Rm¡jz 24.02.09 Cw a¡¢lM c¤f¤l 12.00 q−a 06.00 V¡ fkÑ¿¹ fÉ¡−lX 

NË¡EäHl p¡−b g¥mh¡N¡−e ¢XE¢V ¢Rmz 25.02.09 a¡¢lM c¤f¤l 12 V¡ 

®b−L 06.00 V¡ fkÑ¿¹ g¥mh¡N¡−el ¢XE¢V ¢Rmz I ¢ce pL¡−m B¢j 13 ew 

hÉ¡V¡¢mu¡e m¡C−e ¢Rm¡jz Hje pju Ae¤j¡e 09.30 O¢VL¡l ¢c−L clh¡l 

q−ml ¢c−L …¢ml BJu¡S öe−a f¡Cz Ae¤j¡e 9.40 V¡l pju HL¢V 

¢h¢XBl Hl plL¡l£ ¢fL B−f j¡CL h¡d¡ AhÙÛ¡u ¢Rmz ®pM¡−e 6/7 Se 

¢h¢XB¢l SJu¡e j¤M −h−yd AÙ» q¡−a j¡C¢Lw L−l AÙ» ¢e−a h−mz ¢fL 

Bf¢V Bj¡−cl 13 l¡C−gmp Hl p¡j−e ¢c−u hm−a hm−a k¡¢µRmz ¢fL 

Bf ®b−L hm¢Rm ®k HMeJ k¡l¡ mC−e B−Re AÙ» ®eez e¡ ¢e−m …¢m Ll¡ 

q−hz Ae¤j¡e 11.30 O¢VL¡l ¢c−L B¢j 13 l¡C−gmp Hl ®L¡−a k¡C 
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Hhw ®pM¡−e ®b−L HL¢V Hp,Hj,¢S ¢eCz Bj¡l e¡−j plL¡l£i¡−h Cp¤É 

Ll¡ l¡C−gmp ¢Rmz B¢j ®p¢V e¡ ®f−u Hp,Hj,¢S ¢e−u¢Rm¡jz AÙ» ¢e−u 

B¢j hÉ¡l¡−L k¡Cz c¤f¤−l Hhw l¡−a B¢j hÉ¡l¡−L AÙ» ¢e−u ¢Rm¡jz 

26.02.09 a¡¢l−M c¤f¤−l ®j−p M¡h¡l M¡C Hhw c¤f¤l 12 V¡l ¢c−L 3 ew 

®N−V AÙ» ¢e−u k¡Cz Ae¤j¡e c¤CV¡l ¢c−L hÉ¡−L ¢g−l B¢pz ®hm¡ ¢aeV¡l 

¢c−L ®L¡−a Bj¡l AÙ» ®g−m B¢pz ¢hL¡m Q¡lV¡l ¢c−L 13 ew l¡C−gmp 

Hl e¡¢fa O−ll ¢fR−el ®cu¡m Vf−L f¡m¡−u k¡Cz ¢V¢i ®O¡oe¡ ®c−M 

01/03/09 Cw a¡¢lM ¢h¢XBl ®N−V ¢l−f¡VÑ L¢lz Na 27/05/09 a¡¢lM 

¢pBC¢X f¤¢mn Bj¡−L ¢fmM¡e¡ ®b−L ®NËç¡l L−lz ¢h¢XBl Hl 3ew 

®N−V M¡h¡−ll iÉ¡−el p¡−b b¡L¡ AhÙÛ¡u ®a¡m¡ Bj¡l R¢h ¢p, BC,¢X 

A¢g−p Bj¡−L ®cM−m a¡ B¢j Bj¡l h−m pe¡š² L¢lz HC Bj¡l 

Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 246 

appears vague and unspecified. He did not mention when and 

where he saw the Appellant. Admittedly he was at Bakultala in 

cleaning cookeries and afterwards came to Line and hid himself 

in the Line from 9.40 to 11.30 A.M. It is further admitted that 

he was accompanied by many other Sepoys working with him, 

but none comes to corroborate him. His above testimony finds 
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no corroboration and thus appears unworthy of credit. Both the 

P.Ws. 482 and 483 identified the Appellant from video-footage 

shown to them by A.S.P Rownokul Haque. Their evidence, in 

fact, does not bear any substance. P.W 482 admitted-‘Avmvgx‡`i 

nv‡Z A ¿̄ wQj bvÕ P.W 483 also admitted ‘ iwk` (the Appellant), 

ev`‡ji, Qwe Avwg `vwLj Kwi bvB; P.W 360, the confession recording 

Magistrate admitted that the Appellant was taken on remand for 

five 5(five) days. It is needless to say that the confession of the 

Appellant was obtained under coercion. The above confession 

of the Appellant cannot be considered as evidence against the 

Appellant.  

Mr. Md. Aminul Islam further submits that trial court 

having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant and P.W 246 hailed from 13 Battalion. P.W 

246 is an eye witness to the occurrence and he himself saw the 

Appellant to move around with arms. He was thoroughly cross-

examined but his above testimony remains unshaken, 

unembellished and appears reliable and trustworthy. P.Ws. 482 

and 483, both identified the Appellant from video-footage, 

exhibits- CXLIII and CXLIV which showed the Appellant in 

the figure of a rebellion. The confession of the Appellant also 

appears inculpatory and it finds corroboration by aforesaid 
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prosecution witnesses. Although the Appellant was taken on 

remand but no evidence appears as of obtaining confession 

under coercion. P.W.360, the confession recording Magistrate 

also certified the confession as voluntary. The confession of the 

Appellant being voluntary and true it can solely be based for 

conviction of the Appellant. The impugned order being rightly 

passed it does not warrant any interference.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army officers 

and other atrocities finds corroboration by his own confession. 

The convict/appellant Sepoy Md. Abdur Rashid stated in his 

confessional statement– 
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‘Ae¤j¡e 11.30 O¢VL¡l ¢c−L B¢j 13 l¡C−gmp Hl ®L¡−a k¡C Hhw ®pM¡−e 

®b−L HL¢V Hp,Hj,¢S ¢eCz Bj¡l e¡−j plL¡l£i¡−h Cp¤É Ll¡ l¡C−gmp ¢Rmz B¢j 

®p¢V e¡ ®f−u Hp,Hj,¢S ¢e−u¢Rm¡jz AÙ» ¢e−u B¢j hÉ¡l¡−L k¡Cz c¤f¤−l Hhw l¡−a B¢j 

hÉ¡l¡−L AÙ» ¢e−u ¢Rm¡jz’ 

No evidence appears that his confession was obtained by way 

of oppression. The recording Magistrate P.W.360 certified the 

confession as voluntary. It also appears true in view of the attending 

facts and oral evidence on record.  

P.W. 246 referred above saw him with arms, in unlawful 

assembly with other rebellions. P.Ws. 482 and 483 identified him in 

the footage exhibits- CXLIII(i) and CXLIV in the appearance of 

rebellions at the time of occurrence.  

Prosecution adduced direct evidence in support of the charges 

against the convict/appellant. P.W. 246 provides direct evidence of 

his participation to the occurrence as members of unlawful assembly 

holding arms by plundering kote and magazine to implement their 

common intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv 

cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 246 deposed-  

‘11
1
2 mgq BDR m`m¨iv Avgv‡K ¸wj Kivi ûgwK †`q| Avwg e¨vUvwjq‡b 

P‡j hvB f‡q I †mLv‡b Ae ’̄v Kwi| BDR iv e¨vivK j¶¨ K‡i ¸wj K‡i| Avwg 
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43733 nvwej`vi Kv‡mg, 45118 bv‡qK wRbœvZ Avjx 65330 wmcvnx  iwk` 66822 

wmcvnx gvmyg,67049 byi“j Bmjvg‡K A ¿̄mn Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the convict/appellant to 

his participation to the occurrence with the common intention of 

uprooting the army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L-

®h e¡” and having assembled unlawfully with other rebellions that 

leaded to killings of 74 persons including 57 army officers and other 

atrocities.  

On our above discussion in reference to the attending facts, 

circumstances of the case and evidence on record it appears that trial 

court rightly found the convict/appellant guilty of the offence under 

Section 302/34/149 of the Penal Code and sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for life 

imposed upon him by the learned Judge of the trial Court is, hereby, 

affirmed with modification of fine reducing to Tk.20,000/-(twenty 

thousand), in default, to suffer S.I. for 2(two) years. 

 The Criminal Appeal filed on behalf of the convict/appellant 

is accordingly allowed in part.  
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C.S. Accused No.427 Sepoy/66665 Golap Md. Shahin. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Habi. Shafiquzzaman 

 P.W.92Golam Mostafa 

 P.W.490 Abu Bakar Siddik 

 P.W.379 Konika Biswas, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   
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P.W. 53 Md. Shafiquzzaman deposed that he was in the 

Sainik mess. He heard of firing in Darber at 9.30 A.M. At about 

10.45 A.M. Lt. Col.  Anowar came to ABC mess.  Later on 

some armed BDR personnel took him away. On that day from  

morning to evening he saw Naik Bari, Sepoy Mamnoor Rashid, 

Sepoy Farooq Hossain, Sepoy Golam Nabi, Sepoy Moyazzem, 

Ekramul, Jahangir, Habilder Sahidul, Lance Naik Ekramul, 

Sepoy Golam, the appellant Sahin, Sepoy Almas, A. Jalil, 

Jakaria, Enamul, Shafiqul, Najmul Sikder with arms. He also 

saw some of them to make firing.  

In cross-examination on behalf of the Appellant, he 

denied the suggestion that the appellant was ill and admitted in 

BDR hospital in ICU. He did not know whether he was sent to 

holy family hospital. He further denied the suggestion that the 

appellant remained under treatment from 25th Feb-07th March, 

2009. He reiterated that he saw him with arms.  

P.W.92 Md. Golam Mostafa deposed that he attend 

Darber on 25.02.2009. Sepoy Moyeen entered into Darber and 

pointed arms to DG. Most of the BDR personnel left Darber. 

He also left and came Barak. After a while he came to see BDR 
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personnel-Naik Kautok Kumar (48631), Sepoy Mostafa Kamal 

(58451), Sepoy Belayet (76723), Sepoy Asaduzzaman (78623), 

the appellant Sepoy Shahin (66665), Sepoy Almas Uddin 

(67131), Sepoy Julfiqur (76851) with arms and agitated mood. 

He hid himself under the cot.  

In cross-examination on behalf of the appellant, he stated 

that he heard that there was displeasure among the BDR 

personnel. He came out from Darber in the middle of violence. 

He cannot say whether the accused sustained fire injury. He 

denied the suggestion that Koutuk Kumar Roy and Sepoy 

Golap Shahin were admitted to the hospital. He did not know of 

the blood stained uniform. He denied the suggestion that he did 

not see the accused at the place of occurrence.  

P.W.490 Abu Bakkar Siddique. He deposed that on 

25.02.2009 he was on duty in Peekhana. At 9.40 A.M. some 

BDR personnel entered into cook house. Among them, there 

were Lt. Col. Dr. Anowar, Subeder Anowar and Subeder Farid. 

He dressed Dr. Anowar with the dress of cook and sent him to 

hospital. Afterwards Sepoy 49826 Shah Alam threatened him to 

take arms from Koth defaulting he will be dealt otherwise. He 
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saw many BDR personnel with arms. Until 22.00 hours he 

remained in cook house Lt. Col. Dr. Anowar is alive. He left 

Peekhana on 26.02.2009. From video footage shown to him on 

14.09.2009 Rownukul Islam, the investigation officer shown him 

video-footage from which he identified 67597 Shahinur, 68362 

Zakir, 47723 Sekander, the appellant 66665 Golap Shahin, 

43968 Shihidur, 63689 Nazrul, 3167 Subeder Major Zobayer, 

69464 Abdullah Al Mamun, 65552 Tofazzel. He identified the 

picture of Sepoy Mamun, Naik Sekander, the appellant Golap 

Shahin, Nazrul, Sheikh Jubayer, Tofazzel as exhibit CL series. 

They all were known to him. 

In cross-examination on behalf of the appellant, he stated 

that there is no case number and signature of I.O. in the picture 

and also there is no reference of date in support of his signature. 

In the picture of Nazrul and Jubayer two pictures are found side 

by side. In the picture there is also the picture of MP Noor. Two 

pictures of Golam Shahin and Sekander were together. Two 

pictures of Shahin Al Mamun were also side by side. He deposed 

before I.O. on 25.08.2009 and 14.09.2009. On 25.08.2009 he did 

not depose that he identified the appellant on showing the 
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picture. He and Golap Shahin hailed from same Battalion. He 

cannot say whether Golam Shahin sustained injures and admitted 

to hospital on 25.02.2009. He denied the suggestion that the 

picture was not of accused and that the pictures have been pasted 

and that he cannot say wherefrom the picture have been 

collected.  

P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

01.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 803 and his 

signature 803/1 series.  

In cross-examination on behalf of the appellant he stated 

that the appellant was taken on remand for 5(five) days. He 

denied the suggestion that at the time of deposition the  

appellant was ill and that he did not follow the provisions under 

Section 164 and 364 of the Code of Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. He 

in his cross-examination he stated that he recorded two 

statements of P.W. 92. In one statement there is no reference of 
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any accused excepting Moyeen but in another statement there is 

the reference of the name of 7 accused. He further stated that he 

recorded the statement of P.W. 490 on 25.08.2009 and in that 

statement there appears no name of the appellant. 

The confessional statement of the appellant Golap Md. 

Shahin (C.S.427), runs as under- 

“2002m‡b cª_‡g BDR G fwZ© n‡q  RTCNSA cªwk¶b  †k‡l 13 

ivB‡dj e¨vUvwjqvb †hvM`vb Kwi| BDR wcjLvbvi 2004/5m‡b 

†cvw÷s cvB| 25/2/09 Zvs Lye †fv‡i D‡V bvgvh c‡o  bx‡P Avgiv Svoy 

w`B| bvB‡b wQjvg Gici| mv‡o 10.30 Uvi w`‡K nVvr K‡i ¸wj I 

†Mvjgvj  †kvbv hvq| Gi ci gvB‡K ejv nq †h,  hviv A ¿̄ Qvov _vK‡e 

Zv‡K RviMvq ¸wj Kiv n‡e|Gici jvBb †_‡K  †`Ljvg nvwej`vi 

AvwRR I¯Zv` Gi Mv‡q ¸wj jv‡M| Avgiv GUv jvBb †_‡K †`Š‡o 

Avm‡Z wM‡q wmwo n‡Z Avwg c‡o hvB Ges nvZ I nuvUy‡Z  cªPÛ e¨v_v 

cvB| Gici ax‡i ax‡i †Kv‡Zi mvB‡W hvB| cwiZ¨v³ Ae ’̄vq cv‡k gvÎ 

GKUv A ¿̄ †c‡q Zv wb‡q ax‡i ax‡i nvmcvZv‡ji †cQ‡b ˆmwbK‡`i 

†KvqvU©vi Gi Qv‡` wM‡q cvwbi U¨vs‡Ki cv‡k e‡m  c‡o cªPÛ e¨v_vq 

Kuv`‡Z _vwK I f‡q jywK‡q _vwK Gi ci Avevi bx‡P †b‡g G‡m Gw`K 

Iw`K ZvKv‡ZB Avgvi kix‡ii  evgcv‡k ¸wj †j‡M c‡o AÁvb n‡q 

hvB| c‡i †K †K  †hb Avgv‡K nvmcvZv‡j †bq nvmcvZvj c‡i Avgv‡K 



 

 

5732 

nwj d¨vwgwj‡Z Refer K‡i Ges wPwKrmv Kivq| my ’̄ n‡q 12 w`b  ci 

rab Avgv‡`i receive  Kwi| wKQyw`b ci Avgv‡K BDR nvmcvZv‡j 

Zviv w`‡q hvq|  Av‡iv my ’̄ n‡j jvB‡b hvB| jvB‡b †_‡KB treatment  

wbB | ci cywjk Avgv‡K  arrest †`Lvq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimonies of the P.Ws. 

referred above is vague, unspecified and that can’t be relied on 

to support the charges against the appellant. He submits that 

P.W. 53 was in Sainik Mess and he claims to see the appellant 

with arms among other rebellions whom he saw from morning 

to evening. He did not specify where and when he saw the 

appellant and what was his action. Mere seeing the appellant 

with arms does not constitute any offence. Admittedly, as he 

admitted in his cross-examination he did not go out of the 

Mess.-‘B¢j ®j®pl h¡C®l k¡C e¡C’. As such his claim of seeing the 

appellant with arms ‘pL¡m ®b®L ¢hL¡m fkÑ¿¹’ appears unreliable. He 

did not refer the Regiment No. of the appellant and thus his 

identification of the appellant is not proper. P.W. 92 attended 

Darbar and at the instance of the occurrence he left Darber and 

came back to his Line and after a while he claims to see the 
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appellant on the road in front of Line with arms and agitated 

mood. He referred the Regiment No. of the appellant but I.O 

admitted in his cross-examination that P.W. 92 deposed twice 

before him and in his 1st statement he did not refer the name of 

any accused excepting Moyeen –‘P.W. 92 ®N¡m¡j ®j¡Ù¹g¡l 

24.08.2009 HC p¡r£l 2V¡ Sh¡eh¾c£ ®lLÑX Ll¡ quz 1V¡ Sh¡eh¾c£l ¢pf¡q£ 

j¡De R¡s¡ AeÉ Bp¡j£l e¡g e¡Cz J AeÉUvq HC Bp¡j£ pq 7 S®el e¡j E®õM 

B®Rz’ Mr. Islam thus submits that in view of the above facts the 

testimony of P.W. 92 apparently appears tutored. The evidence 

P.W.490 is inadmissible in evidence. He claims to identify the 

appellant from video-footage shown to him by A.S.P Rownokul 

Islam. His above statement does not stand in view of the 

admission of P.W. 654, the investigation officer who admitted 

in cross-examination on behalf of the appellant- ‘P.W. 490 Abu 

Bakar Siddiq Hl 161 statement 25.08.2009 a¡¢lM ®lLÑX L¢lz I 

Sh¡eh¾c£®a Bp¡j£ ®N¡m¡f kvq£®el e¡j h®m e¡C’z’ P.W.379 the 

confessing recording Magistrate admitted that the appellant was 

taken on remand for 5 days and as such it is no more but a 

product of torture and it has no evidentiary value. No offence 

was admitted by his confessional statement. Mr. Islam finally 
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submits that no substantive evidence appears in support of the 

impugned order of conviction and sentence and it warrants due 

interference.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 53 and 92 are eye witnesses to the 
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occurrence and they both saw the appellant with arms. P.W. 53 

reiterated in his cross-examination that he saw the appellant 

with arms and P.W. 92 identified the appellant with his 

Regiment No. Both were thoroughly cross-examined on behalf 

of the appellant but could not embellish the testimony of above 

P.Ws. P.W.92 deposed before the I.O on the same date. It was 

merely an omission to record the name of the appellant in his 1st 

statement but he duly referred the name of the appellant in his 

2nd statement. It can’t be coloured or tainted as tutored 

evidence. The evidence of P.W.490 finds corroboration to the 

footage-exhibit CL in which the appellant has been seen with 

action. Learned D.A.G. adds that the confession of the appellant 

is inculpatory as he admitted of taking arms and posed him an 

active participant to the rebellion and his confession finds 

corroboration by the  P.Ws. referred above. The confession of 

the appellant as being voluntary, true together with the evidence 

by the P.Ws. trial court rightly found the appellant guilty of the 

offence and sentenced him accordingly and it does not any 

warrant interference. Consequently, the Cr. Appeal filed on 

behalf of the appellant be dismissed.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Golam Md. Shahin 

(C.S.A.427) stated in his confessional statement- 

“Avgiv GUv jvBb †_‡K †`Š‡o Avm‡Z wM‡q wmwo n‡Z Avwg c‡o hvB 

Ges nvZ I nuvUy‡Z  cªPÛ e¨v_v cvB| Gici ax‡i ax‡i †Kv‡Zi mvB‡W 

hvB| cwiZ¨v³ Ae ’̄vq cv‡k gvÎ GKUv A ¿̄ †c‡q Zv wb‡q ax‡i ax‡i 

nvmcvZv‡ji †cQ‡b ˆmwbK‡`i †KvqvU©vi Gi Qv‡` wM‡q cvwbi U¨vs‡Ki 
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cv‡k e‡m  c‡o cªPÛ e¨v_vq Kuv`‡Z _vwK I f‡q jywK‡q _vwK Gi ci 

Avevi bx‡P †b‡g G‡m Gw`K Iw`K ZvKv‡ZB Avgvi kix‡ii  evgcv‡k 

¸wj †j‡M c‡o AÁvb n‡q hvB| c‡i †K †K  †hb Avgv‡K nvmcvZv‡j 

†bq nvmcvZvj c‡i Avgv‡K nwj d¨vwgwj‡Z Refer K‡i Ges wPwKrmv 

Kivq| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.53 and 92 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. P.W.490 

identified the appellant with footage, exhibit CL, which figures 

him as an arms rebellion and participating to the occurrence.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 92 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.53 deposed- 

“9
1
2  Uvq `ievi n‡j ¸wji kã cvB| 10-45 wgt †jt Kt Av‡bvqvi 

Avgvi ABC ‡g‡Q c‡i A ¿̄avix wewWAvi m`m¨iv Zv‡K Zz‡j wb‡h hvq| 

H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wQ|” 

P.W.92 deposed – 

“Avwg I ˆmwbK jvB‡b P‡j Avwm| wKQy¶Y ci jvB‡bi mvg‡b iv¯—vq 

Dci mk ¿̄ wewWAvi‡`i †`wL Zv‡`i g‡a¨ 48631 bv‡qK †KŠZzK Kzgvi, 

58451 wmcvnx †gv¯—dv Kvgvj, 76723 wmcvnx †ejv‡qZ 78623 

wmcvnx AvQv ỳ¾vgvb, 66665 wmcvnx kvnxb, 67131 wmcvnx Avjgvm 

DwÏb 76851 wmcvnx RyjwdKvi Avjx‡K  mk ¿̄ D‡ËwRZ †`wL|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him lawfully.  

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.430 Naik/38871 Md. Abdul Bari 

Sarkar. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Habi. Shafiquzzaman 

 P.W.76 Kamal Uddin 

 P.W.100 Habibur Rahman 

 P.W.112 Nayeb Subeder Mannan 

 P.W.357 Shahadat Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 
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aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W. 53 Havilder Safiquzzaman deposed that on 

25.02.2009 was in Sainik mess. He heard of firing in Darber 

Hall at 9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came 

to ABC mess.  Later on, some armed BDR personnel took him 

away. On that day, from  morning to evening he saw the 

appellant Naik Bari along with Sepoy Mamnoor Rashid, 

Sepoy Farooq Hossain, Sepoy Golam Nabi, Sepoy Moyazzem, 

Ekramul, Jahangir, Habilder Sahidul, Lance Naik Ekramul, 

Sepoy Golam, Sahin, Sepoy Almas, A. Jalil, Jakaria, Enamul, 

Shafiqul, Najmul Sikder with arms. He also saw some of them 

to make firing.  

In cross-examination on behalf of the appellant he stated 

that Lt. Col. Anower is alive. He can’t say whether anybody 

saw him. He did not go out of the mess. Strove and cook house 

of mess were separate. He denied the suggestion that he did not 

see any accused with arms.  

P.W.76 Kamal Uddin deposed that on 25.02.2009 he 

attended Darbar. Darbar started at 9 A.M. At one stage when 



 

 

5746 

D.G. was delivering speech 65140 Sepoy Moyeen of 13 

Battalion entered into Darbar with arms. There happened 

disorder in Darbar and BDR personnel were taking exit. He also 

came out from Darbar to his line. On his way to line, he came 

to see Sepoy Ziaul Hoq, Habilder Abul Kashem, the appellant 

Naik A. Bari Sarker and Naik S.M. Dider Ali of 13 Battalion 

with arms and to run highter and thighter there with agitated 

mood.  

In cross-examination on behalf of the appellant he stated 

that two army officers are found present in court. Both the 

appellant and he himself hailed from the same battalion and he 

served under the appellant. He denied the suggestion that he 

had grievance against the appellant and that he deposed against 

him falsely. He reiterated that he saw the appellant to move 

towards Darbar with arms.   

P.W. 100 Md. Habibur Rahman deposed that before 

25.02.2009 the commander of 13 Battalion was Lt. Col. Sultan. 

While he was going to cantonment at the instruction of 

commander he heard firing from Darber at 9.30 A.M. He came 

back to soldiers Barak and contacted with Lt. Col. Furkan, Lt. 
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Col. Tarek, Lt. Col. Kazi Sharif. They suggested him to go 

outside. Coming out from Barak he came to see Habilder 

Shahidul (43968), the appellant Nayek Bari Sarker (38871), 

Lance Nayek Ekramul (39127), Driver Gias Uddin (5261) with 

arms. At gate No.1 he also came to see Sepoy Jahangir (58147), 

Sepoy Mamunur Rashid (58837), Shah Alam (65377), Sepoy 

Rezaul (73373) with arms. They were looking for army 

officers. He left Peekhana crossing over the wall. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that some goods were recovered from 

him and all those goods have been deposited in the Jimma of 

Maj.  Asad. He denied the suggestion that he fired army officers 

and thus empty bullets were recovered from his bed. He came 

back to Barak at 9.40 A.M.  Before leaving Peekhana he 

remained there in the Barak. He denied the suggestion that he 

moved with arms all around. He denied the suggestion that he 

did not serve with Abdul Bari Sarker. He reiterated that they 

hailed from same company and the appellant was senior to him.  

P.W. 112 Nayeb Subedar Md. Abdul Mannan deposed 

that on 25.02.2009 he attended Darber. Darber started at 
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9.00A.M. Sepoy 65140 Moyeen entered into Darber with arms. 

BDR personnel cried out in a voice ‘S¡−N¡’. DG asked all to stay 

in Darber. BDR personnel were taking leave of Darber. He came 

out from Darber and in front of Dhaka sector he came to see 

100/200 BDR personnel with arms. Among them he could 

identify JCO 3167 Subeder Maj. Jobayer, JCO 5717 NSub 

Matin, JCO 6320 NSub Helal, 37606 Habilder Kibria, 37885 

Habilder Fatee Ali Munshi, 37384 Habilder Hatem Ali, 69013 

Sepoy Litu, 26457 Habilder Shafiqul, 49300 Naik Dalil Uddin, 

79399 Sepoy Atikur, 43968 Habilder Shahidul, the appellant 

38871 Naik Bari Sarker, 39127 Md. Ekramul Hoque, 52103 

Naik Gias Uddin, 78378 Sepoy Azizur. He saw some of them to 

move towards Darber.  

In cross-examination on behalf of the appellant he stated 

that 250 BDR personnel from 13 Battalion attended Darber. 

Before coming from Darber none of the BDR personnel was 

with arms. He had no other duty save attending Darber. He was 

J.C.O of Parade. Before 2007 he was a clerk. At that time he 

served with Moyeen.  
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P.W.357 Shahdat Hossain, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

09.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 603 and his 

signature 603/1 series.  

In cross-examination on behalf of the appellant he stated 

that the appellant was brought him at 3.30 and sent him to jail 

at 6.30 P.M. He denied the suggestion that he did not appraise 

column 5 to the appellant and that the appellant did not sign in 

the confessional statement and that he did not provide sufficient 

time to the appellant for reflection and that he did not follow 

the provisions laid down in Section 164 and 364 of the Code of 

Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. He 

admitted in his cross-examination on behalf of the appellant 

that the appellant was taken on remand for two days. 

The confessional statement of the appellant Naik Md. 

Abdul Bari Sarkar (C.S.430), runs as under- 
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“Avwg 2004 mv‡ji ‡deª“qvix gv‡m bv‡qK wnmv‡e c`bœwZ †c‡q 13 

ivB‡dj e¨vUvwjqb ¢fmM¡e¡ ¢h, ¢X ,Bl m`i`ßi XvKvq †hvM`vb Kwi| 

24/2/09Bs Zvs ¢h,¢X, Bl mßvn Dcj‡¶ cÖavbgš¿xi c¨v‡iW †`‡LwQ| 

cÖavbgš¿xi e³e¨ ï‡bwQ| ỳcy‡i †g‡mi eo Lvbv LvB| mÜ¨vi mgq †ivj 

K‡j nvwRi nB| c‡i wiwµ‡qkb i“‡g wUwf †`wL I †ccvi cwo| 

Abygvb ivÎ 9.00 NwUKvq weQvbvq wM‡q Nywg cwo| 25/2/09Bs Zvs 

mKv‡j †iWx n‡q Abygvb 8.00 NwUKvq `ievi n‡j cÖ‡ek Kwi| wcQ‡bi 

mvix n‡Z 2/3 mvix mvg‡b †Pqv‡i e‡m| mKvj 9.00 NwUKvq `ievi 

ïi“ nq| wWwR g‡nv`q X¡mi¡a Kg©m~Pxi Dci e³e¨ †`b| Avgv‡`i 

UvKv †`Iqv n‡q‡Q g‡g© Rvbvb Ges wKQy UvKv Avgv‡`i Kj¨v‡b e¨envi 

n‡e g‡g© D‡j−L K‡ib| Avgv‡`i ỳBevi UvKv †c‡qwQ wKbv wRÁvmv 

K‡ib| †KD mvov †`qwb| ZLbB nBPB ïi“ nq| mvg‡b †_‡K mevB 

`vwo‡q hvq| Ges †`Š‡o †ei n‡q Avgvi e¨viv‡K Avm‡Z _vwK| ZLbB 

c‡_ g‡a¨ Lye ¸wji kã ïwb| Avwg e¨viv‡K 03 Zjvq wm‡U hvB| 

AvbygvwbK 11.00 NwUKvq KwZcq gy‡Lvkavix n¨vÛ gvB‡K e‡j †h 

e¨viv‡K †KD A ¿̄ Qvov Ae ’̄vb Ki‡j ¸wj K‡i nZ¨v Kiv n‡e| GKUy 

¸wji AvIqvR Kg‡j Avwg †`Š‡o Avjvi †Kv‡W hvB| †mLv‡b RR Qvov 

Ab¨ nvwZqvi bv †c‡q cv‡k B †Kv¤úvbxi †KvZ n‡Z Avwg GKwU ivB‡dj 

I g¨vMvwRb †_‡K `k ivDÛ ¸wj wbB| Avgvi wm‡U hvB| †mLv‡b 

26/2/09 Abygvb 2.00 NwUKv ch©š— A ¿̄ weiZxi †Nvlbv ïbv ch©š— 
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_vwK| Zvici A ¿̄ Rgv †`B ¸wjI Rgv †`B| Abygvb 3.00 NwUKvi w`‡K 

evB‡i gvB‡K †Nvlbv K‡i †h 3 wKt wgt GjvKvi g‡a¨ †KD _vK‡e bv| 

ZLb †mbvevwnbx XyK‡e g‡g© ï‡b f‡q 4.00 NwUKvi w`‡K †UBji‡`i 1wU 

jyw½ wb‡q 13 ivB‡dj e¨vUvwjqb Gi aywc Lvbvi wcQ‡b †cvlvK Ly‡j 

cvPxi UcwK‡q evwn‡i hvB| c¨v›U I eyU Lywj| jyw½ cwo| wKQy ỳi wM‡q 

AcwiwPZ †jv‡Ki wbKU n‡Z KvKwZ wgbZx K‡i nvd mvU© wbB Ges GK 

gwnjvi wbKU n‡Z GK‡Rvov m¨v‡Ûj †RvMvo K‡i wi·v †hv‡M Kgjvcyi 

†ij †ók‡b hvB| †mLvb †_‡K ª̀“Z hv‡b P‡o evox hvB| †Nvlbv ï‡b 

1/3/09Bs Zvs w`bvRcyi dzjevox 40 ivB‡dj e¨vUvwjq‡b †hvM †`B| 

†mLvb †_‡K 13/4/09 Bs Zvs Avgv‡K wcjLvbvq wb‡q Av‡m| Ae‡k‡l 

03/6/09 Zvs Avgv‡K †MÖdZvi K‡i|” 

Mr. Abdul Based Majumder, the learned Senior 

Advocate appearing with Mr. Md. Aminul Islam on behalf of 

appellant submits that the testimonies of the P.Ws. as referred 

above appear vague, unspecified and that can’t be relied on to 

support the charges against the appellant. He submits that P.W. 

53 was in Sainik Mess and he claims to see the appellant with 

arms among other rebellions whom he saw from morning to 

evening. He did not specify where and when he saw the 

appellant and what was his action. Mere seeing the appellant 
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with arms does not constitute any offence.  Admittedly, as 

admitted in cross-examination, he did not go out of the Mess 

‘B¢j ®j−Rl h¡C−l k¡C e¡C’ As such his claim of seeing the appellant 

with arms ‘pL¡m ®b−L ¢hL¡m fkÑ¿¹’ appears dubious in nature. He 

did not refer the Regiment No. of the appellant and thus his 

identification of the appellant is not proper. P.W.76 attended 

Darber and at one time he came out from Darber and on his 

way to Line he came to see the appellant with arms and agitated 

mood but did not specify when and where he saw the appellant. 

P.W.100 also claims to attend Darber and at the instance of 

disorder in Darber he came out and on his way to Line he saw 

the appellant with arms and to look for army officers but no 

specification where he saw the appellant and how he was 

looking for the army officers. He adds that P.W.100 himself 

was an accused. In charge-sheet there is the reference of 

recovery 20 round bullets from the bed of the appellant. His 

evidence thus appears unreliable and untenable in law. P.W.112 

also claims to attend Darber and coming out from Darber he 

claims to identify the appellant in front of Dhaka sector with 

arms among 100/200 BDR personnel which apparently appears 
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unreliable. His referring of Regiment No. of all 15(fifteen) 

BDR personnel including the appellant in view of the above 

circumstances appears tutored and unworthy of credit. 

Undeniably, as admitted by P.W.654, the investigation officer, 

the appellant was taken on remand for 5 (five) days and thus his 

confession apparently appears involuntary. It is also not true 

since it finds no corroboration by the evidence of the P.Ws. 

Trial Court having failed to weigh and assess the evidence on 

record erroneously found him guilty of the offences and 

sentenced him arbitrarily and it warrants necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the prosecution witnesses are eye witnesses. They have 

been thoroughly cross-examined on behalf of the appellant and 

their testimony remains unembellished, unshaken and thus 

bears credibility. P.Ws.100 and 112 identified the appellant 

with his Regiment No. No challenge has been made to P.W. 53 

that he did not know the appellant. He referred the name of the 

appellant properly as Naik Md. Abdul Bari Sarkar. It appears 

that only one BDR person named Md. Abdul Bari Sarkar. There 

is no ambiguity in his identification of the appellant in absence 

of Regiment No. P.W. 76 admitted in his cross-examination 

that he served under the appellant ‘B¢j J Bp¡j£ HLC hÉ¡V¡¢mu−e 

¢Rm¡jz B¢j HC Bp¡j£l Ad£−e Q¡L¥l£ L−l¢R’. For not referring the 

Regiment No. of accused the evidence can’t be called in 

question as tutored. Such evidence of P.Ws is quite natural as 
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the BDR personnel were familiar to each other with their. 

Battalion and Regiment No. The confession of the appellant is 

inculpatory in nature. He took up arms at his own volition ‘HLV¥ 

…¢ml BJu¡S Lj−m B¢j ®c±−s Bj¡l ®L¡−a k¡Cz ®pM¡−e RR Qvov AeÉ 

q¡¢au¡l e¡ ®f−u f¡−n 13 ®L¡Çf¡¢el ®L¡a q−a B¢j HL¢V l¡C−gm J jÉ¡N¡¢Se 

®b−L cn l¡Eä …¢m ®eC’ which finds corroboration by the evidence 

of P.Ws. No evidence appears that he was undergone any 

torture on taking remand. P.W.357, the recording Magistrate 

duly certified his confession as voluntary. He adds that the 

prosecution evidence together with the inculpatory confession 

of the appellant supports the impugned order of conviction and 

sentence and it does not warrant any interference. 

Consequently, the Cr. Appeal filed on behalf of the appellant be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Abdul Bari Sarkar 

(C.S.A.430) stated in his confessional statement- 

“GKUy ¸wji AvIqvR Kg‡j Avwg †`Š‡o Avjvi †Kv‡W hvB| †mLv‡b 

RR Qvov Ab¨ nvwZqvi bv †c‡q cv‡k B †Kv¤úvbxi †KvZ n‡Z Avwg 

GKwU ivB‡dj I g¨vMvwRb †_‡K `k ivDÛ ¸wj wbB| Avgvi wm‡U hvB| 

†mLv‡b 26/2/09 Abygvb 2.00 NwUKv ch©š— A ¿̄ weiZxi †Nvlbv ïbv 

ch©š— _vwK| Zvici A ¿̄ Rgv †`B ¸wjI Rgv †`B| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53, 76, 100 and 

112 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed- 

“9
1
2  Uvq `ievi n‡j ¸wji kã cvB| 10-45 wgt †jt Kt Av‡bvqvi 

Avgvi ABC ‡g‡Q c‡i A ¿̄avix wewWAvi m`m¨iv Zv‡K Zz‡j wb‡h hvq| 

H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 
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wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wQ|” 

P.W. 76 deposed- 

“wek„sLjvi GK ch©v‡q Avwg wbR BDwb‡U †dir Avwm| BDwb‡U Avmvi 

c‡_ 13 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Aveyj Kv‡kg, bv‡qK Avãyj 

evix miKvi, bv‡qK Gm Gg w``vi Avjx miKvi I wmcvnx wRqvDj nK‡K 

A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq †`Šov‡`Šox Ki‡Z †`wL|” 

P.W. 100 deposed- 

“Avwg †ei n‡Z jvBb †_‡K †ei n‡q †`wL 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 j¨vÝ bv‡qK BKivg–j, 5261 PvjK 

wMqvm DwÏb‡K km ¿̄ Ae ’̄vq †`wL| c‡i 1 bs †M‡U †cŠwQ‡j 58147 

wmcvnx RvnvsMxi 58837 wmcvnx gvgybyi iwk`, 65377 kvn Avjg, 

73373 wmcvnx †iRvDj‡K km ¿̄ Ae ’̄vq †`wL|” 

P.W.112 deposed- 

“Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK 

my‡e`vi †njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi 

Avjx gywÝ, 37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 
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nvwej`vi knx ỳj, 49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 

43968 nvwej`vi knx ỳj, 38871 bv‡qK evix miKvi, 39127 †gvt 

GKivgyj nK, 52103 bv‡qK wMqvm DwÏb, 78378 wmcvnx AvwRRyi‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him lawfully.  

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.431 Lance Naik/54516 Md. Masum 

Hawlader.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Mohiuddin 

 P.W.325 Tania Kamal, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on 

Sepoy Moyeen entered into Darber with arms at 9.30 and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Battalion and 

around Peekhana. Some of them had arms in their hands. 

Among them he could identify the appellant Masum 

Howlader along with Lance Naik Ekram, A Bari, Rahmat, 

Gahangir Alam, Sepoy Najir, Sepoy Altafuzzaman, Habilder 

Sueb, Lokman, Lance Naik Gous Uddin, Signalman Bashar, 

Sepoy Alauddin, Hamid and Hitler. Sepoy Palash of 19 
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Battalion and Sepoy Allafuzzan compelled him at arms point to 

use mike of the masque. 

In cross-examination on behalf the appellant he stated 

that he hailed from signal sector of 13 Battalion. Signal Sector 

and 13 Rifle Battalion were side by side. He saw breaking the 

koth of Dhaka sector. Dhaka sector is a separate institution.  

Koth of Dhaka sector was 15/20 yards far off from 13 

Battalion. He deposed before I.O on 08.09.2009. He saw 2/3 

hundred BDR personnel at about 9.40 A.M. Rezaul was 

mowajjain of the mosque and Imam was Hanif Ansari. He had 

no talk with anybody. He denied the suggestion that he did not 

see arms in the hands of BDR personnel. He reached at 13 

Battalion at about 11.15 A.M. He did not see any brush firing in 

front of 13 Battalion. He denied the suggestion that he 

instigated the rebellions through mike and that he deposed 

falsely to save himself.  

P.W.325 Tania Kamal, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

09.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 340 and his 

signature 340/1 series.  

In cross-examination on behalf of the appellant she stated 

that that the appellant was arrested on 03.06.2009 and his 

statement was recorded on 09.06.2009. He denied the 

suggestion that his statement recorded on 19.06.2009 and that it 

was not recorded in in compliance with the provisions of law. 

She further denied the suggestion that the appellant did not 

make any confessional statement.  

P.W.654 is the investigation officer, a formal witness. 

The confessional statement of the appellant Lance Naik 

Md. Masum Hawlader (C.S.431), runs as under- 

“14/12/88Cw A¡¢j ¢h, ¢X, A¡l H ®k¡N ®cCz A¡¢j 2000 Hl j¡QÑ j¡p  

¢fmM¡e¡u ®k¡N ®cCz 24/02/09Cw 5.00V¡u O¤j ®b®L E®W ®f®lX NÐ¡E®ä 

k¡Cz 9.00V¡u fÐd¡ej¿»£ A¡pez fÐd¡ej¿»£ hmRe ®k, A¡j¡®cl L¥QL¡Ju¡S 

i¡m¡ qu®Rz ¢a¢e p£j¡¿¹lr£ ¢qp®hJ A¡j¡cl fÐnwp¡ Llez ®f®lX ®n®o 

A¡¢j ¢eS hÉ¡V¡¢mu¡e  ew 13 H Q®m A¡¢pz 12.00V¡u hs M¡e¡ (fÐ£¢a-

i¡S) H Awn ®eCz a¡lfl A¡¢j ¢eSl¦®jl ¢hR¡e¡u ¢hnÐ¡j ®eCz påÉ¡ 

7.00 V¡u ®l¡mLm k¡Cz ®l¡mLm A¡¢j Ap¤ÙÛa¡ A¡lS L¢lz A¡lS jýl 

quz ®l¡mL®ml ®n®o A¡¢j ¢eS ¢hR¡e¡u Qm A¡¢pz e¡j¡S fs®a k¡C-Hp 
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®Mu O¤j¡Cz  fl¢ce 25/02/09Cw  pL¡m e¡j¡S f®s e¡Ù¹¡ ®M®u ®hl¡L 

A¡¢pz a¡lfl °al£ qu 13ew hÉ¡V¡¢mu¡el  MI (Hj A¡C) l¦j k¡Cz e¡¢pÑw 

mÉ¡¾p e¡uL nÉ¡jm ®l¢SØVÌ¡l Ae¤j¡ce M¡a¡u A¡j¡l e¡j ¢m¢fhì Ll Hhw 

8.30 H ¢h, ¢X, A¡l q¡pf¡a¡®m Q®m ®k®a h®mz 8.30 H  q¡pf¡a¡®m  

¢N®u e¡¢pÑw ®L f¡C e¡Cz A¡¢j Afr¡ Lla b¡¢Lz A¡¢j aMe h¡¢ql Hp 

c¡¢su ®cMa f¡Cz ¢h, ¢X, A¡lÙÛ Ešl ¢cL ®bL ¢h, ¢X, A¡l  ®m¡LSe 

®c±s q¡pf¡a¡ml ¢cL A¡pRz HLSeL lš²¡š² ®c¢Mz ¢l„¡k¡N lš²¡š² 

AhÙÛ¡u e¡uL S¡q¡c£ (36 ®hV¢mu¡el)L q¡pf¡a¡ml p¡je A¡pa ®c¢Mz 

a¡L dl q¡pf¡a¡ml ¢hR¡e¡u Efl l¡¢Mz ®c¢M ®k q¡pf¡a¡m L¡e m¡L 

e¡Cz h¡¢ql Oe Oe ®N¡m¡N¤¢ml në öea f¡Cz A¡¢j T.V. l¦j 2V¡ ®p¡g¡ 

¢j¢mu a¡l e£Q 3O¾V¡ k¡hv m¤¢Lu b¡¢Lz ®hm¡ 1.30 Hl ¢cL ®N¡m¡N¤¢m hå 

qm A¡Ù¹ A¡Ù¹ h¡¢ql qCz q¡Va q¡Va A¡¢j Cu¡¢j m¡Cel p¡je k¡Cz m¡m 

fa¡L¡pq 1V¡ ¢fLA¡f ®cMa f¡Cz N¡¢sa j¤M¡nd¡l£ 4SeL ®cMa f¡Cz 

a¡cl N¡u ¢h, ¢X, A¡l Hl ®f¡o¡L ¢Rm¡z Cu¡¢jl p¡je N¡s£ ®bL ®ej 

A¡j¡L 2Se dl Hhw hm ®k ®a¡j¡l q¡¢au¡l ®L¡b¡u? a¥¢j M¡¢m q¡a ®Le 

? 2Se A¡j¡L dl AÙ»¡N¡l ®eu Hhw q¡¢au¡l ¢ea hmz A¡¢j A¡j¡l e¡j 

Cp¤L«a q¡¢au¡l iu qa a¥m ®eCz q¡¢au¡l  ew 505z Ha g¡u¡¢lw ¢fe ¢R-

m¡ e¡z AÙ» ¢eu A¡¢j ¢eS ®hl¡L Qm A¡¢pz A¡j¡l AÙ» ®L¡e N¤¢m ¢Rm¡ e¡z  

®hl¡L ¢Nu L¡EL ®cMa f¡C e¡z A¡¢j ¢LR¤rZ öu b¡¢Lz l¡a 9.00V¡u 

®hl qCz ¢eS ¢hR¡e¡l Efl A¡j¡l q¡¢au¡l V¡ ®l¢M¢Rm¡jz A¡¢j q¡¢au¡l  
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®lMC 9.30 Hl ¢cL 1ew ®NV ¢cu Efl ¢h, ¢X, A¡l ®f¡o¡L ¢eQ Hhw 

¢p¢im ®f¡o¡L f¢l¢qa AhÙÛ¡u h¡¢ql ®hl qu k¡Cz 1ew ®NVl f¡nC ¢h, ¢X, 

A¡l ¢pej¡ qml p¡je Hp ®f¡o¡L hcm Ll ¢p¢im ®f¡o¡L  AbÉ¡v ®N¢‘  

fÉ¡¾V fsC pclO¡V k¡Cz pclO¡V l¡¢œ k¡fe L¢lz mb· O¡Vz 

26/02/09Cw 5.30 H (¢hL¡m) f¡a¡lq¡Vl mb· R¡s Y¡L¡ ®bL hl…e¡l 

EŸnÉz A¡¢j mb· E¢W z 27/02/09Cw ®hm¡ 11.00V¡u hlN¤e¡ ®Sm¡l 

h¡je¡ ®f±R¡Cz IM¡e ®bL i¡s¡ Ll ®j¡Vl p¡CLm c¡c¡ ööl h¡¢s i¡V¡-

S¡s NË¡j Qm k¡Cz 2l¡a k¡fe L¢lz plL¡l£ ®O¡oe¡ öe 1/3/09Cw M¤me¡ 

¢h, ¢X, A¡l ®pLVl q¡¢Sl qCz ¢hL¡m Ae¤j¡e 3.00V¡l ¢cL q¡¢Sl qu 

JM¡eC 1
1
2  j¡p b¡¢Lz H¢fÐml 12 a¡¢lM IM¡e ®bL A¡j¡cl Y¡L¡u 

¢fmM¡e¡ÙÛ ¢h, ¢X, A¡l pcl cçl  ¢eu A¡pz A¡¢j A¡j¡L ¢eS 13ew 

hÉ¡V¡¢mu¡eC l¡M¡ quz HC A¡j¡l hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 67 

appears vague, unspecified and not reliable. He claims to see 

2/3 hundred BDR personnel to take out arms but he did not 

specify wherefrom they were taking arms. He further claims 

that among 2/3 hundred BDR personnel he saw some of them 

arms in hand but he did not specify whether he saw the 

appellant with arms. He did not disclose any culpability of the 
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appellant to any offence.  His aforesaid vague and unspecified 

solitary testimony can’t be relied on for proving the charges 

against the appellant. The confession of the appellant is 

exculpatory in nature. More so, as per admission of P.W. 325, 

the confessional recording Magistrate the appellant was taken 

on remand for 5 (five) days and apparently it appears neither 

voluntary nor true. It also can’t be used as evidence against the 

appellant. 

Mr. Islam further submits that  trial Court having failed 

to assess and weigh the evidence on record erroneously found 

him guilty of the offences and sentenced him arbitrarily and it 

warrants interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the appellant and P.W. 67 hailed from 13 Battalion. 

P.W.67 himself admitted that he hailed from 13 Battalion. 

There is no doubt as to the identification of the appellant. He 

saw the appellant with arms. He was thoroughly cross-

examined on behalf of the appellant, but could not embellish his 

testimony. His solitary evidence thus appears reliable and 

trustworthy and in view of section 134 of The Evidence Act it 

can solely be based for proving the charges against the 

appellant. More so, the confession of the appellant in taking up 

arms appears corroborative to the testimony of P.W.67 and thus 

it stands as true. In view of the evidence of P.W.325 

confessional recording Magistrate, the confession of the 
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appellant also  appears voluntary. The confessional statement of 

the appellant together with the evidence of the P.W. 67 trial 

Court rightly found him guilty of the offences and sentenced 

him accordingly and it does not warrants any interference.    

Consequently, the Cr. Appeal filed on behalf of the appellant be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Lance Naik Md. Masum Hawlader 

(C.S.A.431) stated in his confessional statement- 

“®hm¡ 1.30 Hl ¢cL ®N¡m¡N¤¢m hå qm A¡Ù¹ A¡Ù¹ h¡¢ql qCz q¡Va q¡Va 

A¡¢j Cu¡¢j m¡Cel p¡je k¡Cz m¡m fa¡L¡pq 1V¡ ¢fLA¡f ®cMa f¡Cz 

N¡¢sa j¤M¡nd¡l£ 4SeL ®cMa f¡Cz a¡cl N¡u ¢h, ¢X, A¡l Hl ®f¡o¡L 

¢Rm¡z Cu¡¢jl p¡je N¡s£ ®bL ®ej A¡j¡L 2Se dl Hhw hm ®k ®a¡j¡l 

q¡¢au¡l ®L¡b¡u? a¥¢j M¡¢m q¡a ®Le ? 2Se A¡j¡L dl AÙ»¡N¡l ®eu Hhw 

q¡¢au¡l ¢ea hmz A¡¢j A¡j¡l e¡j Cp¤L«a q¡¢au¡l iu qa a¥m ®eCz 

q¡¢au¡l  ew 505z Ha g¡u¡¢lw ¢fe ¢Rm¡ e¡z AÙ» ¢eu A¡¢j ¢eS ®hl¡L Q-

m A¡¢pz A¡j¡l AÙ» ®L¡e N¤¢m ¢Rm¡ e¡z  ®hl¡L ¢Nu L¡EL ®cMa f¡C e¡z 

A¡¢j ¢LR¤rZ öu b¡¢Lz l¡a 9.00V¡u ®hl qCz ¢eS ¢hR¡e¡l Efl A¡j¡l 

q¡¢au¡l V¡ ®l¢M¢Rm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 67 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 67 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W.67 deposed – 

“iv¯—v w`‡q BDwb‡U Avmvi †Póv Kwi| iv¯—v 2/300 wewWAvi m`m¨ 

‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 

13 e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i 

g‡a¨ A‡bK‡K A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK BKivg, Avt 

evox, ingZ, Rvnv½xi Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi wmcvnx 

AvjZvdz¾vgvb nvwej`vi my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, 

gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, wnUjvi‡K wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.433 Naik /49120 S.M. Shariful Islam. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.173 L.N. Md. Monir Hossain 

 P.W.429 Iqbal Hossain 

 P.W.465 Kamal Hossain 

 P.W.381 Roksana Begum Happy, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant and along with confessional statements of co-accused 

–  

 Sepoy/63210 Omar Faruk (C.S. 600) 

 Sepoy/48611 Sahidur Rahman ( C.S.341). 

 P.W.1 Novojoti Khisha is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   
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P.W.173 Lance Naik 51139 Md. Monir Hossain deposed 

that he joined on 17.02.2009 in Sadar Rifle Battalion from 32 

Rifle Battalion. On 25.02.2009 he had no duty so, he was 

waiting in the Barak. At 9.25 A.M. he heard firing from Darber 

Hall. From veranda he came to see BDR personnel were running 

towards Barak. He also found some BDR personnel with mask 

and to ask other BDR personnel to come down and to take arms 

saying that army had killed BDR persons. At 10.30 A.M. he 

found RP. Lance Naik 53824 Md. Musa Mollah, Sepoy 72087 

Safiqul Islam, Sepoy 65857 Lokman to enter into Barak with 

arms. After a while at about 12.15 he also came to see 10/15 

BDR personnel to move around with arms and ammunitions 

under mango tree in front of RP Line. Among them he could 

identify the appellant Naik 49120 Sariful Islam, Lance Naik 

52781 Habibullah Baher, Sepoy 68779 Ashraful, Sepoy 63479 

Haider Ali, Lance Naik 51876 Golam, 52194 Ahaduzzaman and 

Lance Naik 52270 Saiful Islam with arms. At 12.30 he also 

came to see Sepoy 62742 Abul Kalam Azad with arms and 

ammunitions and to say-‘ Avgiv Avwg© Awdmvi‡`i nZ¨v K†iwQ|’ 
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In cross-examination on behalf of the appellant, he stated 

that he joined in Peelkhana on 17.02.2009 and remained there till 

07.03.2011. He was aware of investigation of the occurrence by 

different agencies and also he was aware of the case lodged in 

Lalbag and New Market Police Stations and on 07.03.2011 he 

made a submission before army team in respect of the 

occurrence. In his deposition he referred the name of Sepoy 

Lokman Hossain, Sepoy Ashraful, Sepoy Haider Ali, Lance 

Naik Golam Azam, Lance Naik Asaduzzaman and Lance Naik 

Saiful Islam. He cannot say whether the aforesaid BDR 

personnel are accused or witness in the case. On 19.02.2009 and 

21.02.2009 he was on duty. He denied the suggestion that since 

he failed to perform his duty on the aforesaid dates he was sent 

back to Barak. R Ps. were without arms. On 25.02.2009 he had 

no duty and remained in the Barak. There was R P gate No.3. 

His Barak was at Peelkhana to the north-east from Darber. It was 

500 yard far away from Darber. He denied the suggestion that to 

the west of the Barak there was a mango garden. He did not 

make any communication to anybody although remained in 

Barak. He cannot say the duty roster of R Ps. on 25.02.2009. He 
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did not go to R P gate No.3 on 25.02.2009. He cannot say 

whether Naik Shariful Islam was on duty as RP with Sepoy 

Khalil. He denied the suggestion that BDR personnel assaulted 

Naik Shariful Islam in persuading him to take part in rebellion. 

He cannot say whether Naik Shariful recovered Lt. Col. 

Yeasmin from Peelkhana. He denied the suggestion that he could 

not identify Habibullah Baher and Shariful Islam and that he 

deposed falsely. 

P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

02.01.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 830 and his 

signature 830/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was provided 3 hours for reflection. The 

appellant was taken before her at 2.30 and she sent him in Jail 

at 5 P.M. She denied the suggestion that she did not record the 

confessional statement in compliance with the provisions of 

law.  
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P.W.429 Md. Iqbal Hossain deposed that he was a 

manager of Prim Coaching Centre. The children of BDR 

personnel took coaching in it. Zakir, the son of BDR person 

Kanchan was the owner of the coaching Centre. BDR personnel 

used to visit the coaching Centre off and on and talked of their 

demands. Zakir listened to their demands and instructed them 

accordingly. For realization of the demands of the BDR 

personnel Sepoy Ayub, Tareq, R.P. Jera, Shahabuddin, Mafiz, 

Lnk. Mojibor, the appellant Naik Sharif, Habilder Mohiuddin 

Monir, Badal, Latif, NSub Saidur and F.M. Khairul and many 

others used to visit Zakir and to take instruction from him. On 

17-18th Feb, 2009 at 7/8.00 P.M. the aforesaid BDR personnel 

came to the coaching Centre but failed to meet Zakir. They held 

a meeting there for an hour. Habilder Monir composed their 

demands in a computer thereat for handing over it to Prime 

Minister. They also talked with Zakir of 100% allounce, ration, 

border allounce and facilities for going in Mission. He heard of 

their discussion. ...................................................................  
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In cross-examination on behalf of Naik Sharif, he denied 

the suggestion that there is no Naik named Sharif in BDR and no 

BDR persons named above visited the coaching centre.  

P.W.465 Md. Kamal Hossain deposed that he identified 

the appellant 49120 Naik Sharif, 44186 Habilder Shahidul, JCO 

5464 A. Kader from video footage of the occurrence held on 25-

26th Feb, 2009. He identified the picture of the appellant 

Shariful exhibit CIIXXX and his signature exhibit CIIXXX-A.  

The Appellant Shariful-‘-kwidzj Bmjv‡gi Kc‡o gyL evav Ae¯nvq we‡ ª̀v‡n 

Ask †bq|’ ................................  

In cross-examination on behalf of Shariful, he stated that 

he did not depose before Kaher Akanda but before Rawnokul. 

He denied the suggestion that he did not depose before I.O. that 

he identified picture from video footage. He reiterated that he 

could identify Shariful since he was familiar with him and thus 

he identified the picture. Video picture was taken by channel –I. 

He has no negative of the picture with him. He denied the 

suggestion that the picture was not of Shariful. 

P.W.654 Abul Kadar Aknada is the investigation officer, 

a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand at 5 times. He did not 

take the appellant anywhere in Peelkhana. He did not see 

children of the appellant. He denied the suggestion that the 

children of the appellant were not the student of Prim Coaching 

Centre and that he was never in Prim Coaching Centre and that 

he was on duty at RP gate.  

The confessional statement of the appellant Naik/49120 

S.M. Shariful Islam , runs as under- 

“25.02.09 Bs Zvs mKvj 6.30 NwUKvq wcjLvbvq wewWAvi Gi 3bs 

†MBU hv wbDgv‡K©U msjMœ Aviwc e· KgvÛvi wn‡m‡e Av‡iv wZbRb mn 

wWDwU iZ wQjvg| wZbRb evB‡i wQj| Avwg e‡· †Uwj‡dv‡bi `vwq‡Z¡ 

wQjvg| mKj Awdmviiv `iev‡i P‡j hvq|  9.15/9.30 Uvq G,G,wR 

m¨vi  Gjvnx gÄyi †Uwj‡dvb G †dvb K‡i mKj †MB‡U Zvjv jvMv‡Z 

e‡j| Avwg Zvjv jvMvB| wKQy¶b ci ¸wji kã ïb‡Z cvB | †jvKRb‡K 

†`Šov‡Z †`wL| Avwg  †dvb K‡i G,G,wR m¨vi‡K  RvbvB | Dwb Reve 

†`bwb| gy‡Lvkavix wewWAvi Mb eªvk dvqvi Ki‡Z _v‡K  wewWAviiv †MBU 

`Lj K‡i †d‡j Avwg gy‡L cZvKvi Kvco jvwM‡q AvbygvwbK 

10.30/11.45 Uvi wgwWqvq e³e¨ †`B  3bs †MB‡U | 3bs  †MB‡Ui cvk 
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w`‡q  11 Uvi ci Avwg cvwj‡q evmvq P‡j hvB| wiKkv K‡i| 01.03.09  

cybivq †hvM`vb Kwi| ” 

The confessional statement of the co-accused 

Sepoy/63210  Omar Faruk (C.S.600) 

  “12/5/97 mv‡j wewWAvi G †hvM`vb Kwi|  2006 mv‡j b‡f¤§‡ii 4 

ZvwiL  wcjLvbvq m`i ivB‡dj e¨vUvwjq‡b †hvM`vb Kwi| Wvj-fvZ 

Kg©m~Px‡Z 1400 UvKv †c‡qwQjvg| 1/3/08 ZvwiL n‡Z wcjLvbvi wfZ‡i 

miKvix evmv eywoM½v bvgK wewìs Gi 5/wR bs d¬v‡U cwievi wb‡q emevm 

KiZvg| 25/2/09 ZvwiL 6.15 Uvq K‡›U«v‡j Avwm| weªwds †k‡l 6.30 

Uvq jvB‡b wWDwU Kwi| 9.00 Uvq m`i ivB‡dj e¨vUvwjq‡bi  †g‡m  

mK‡ji Rb¨ bv¯—v Avb‡Z hvB| bv¯—v wb‡q Avmvi mgq 9.30 Uvq 

`ievi  n‡ji w`‡K ¸wji kã ïwb I wewWAvi m`m¨‡`i  Gw`K †mw`K 

‡`Šuov‡Z †`wL| K›U«v‡ji Iqvi‡jm †m‡U ïb‡Z cvB 1bs †MU  †_‡K m`i 

Aviwc jvUz‡bi nvwej`vi gv‡R` cªkvmwbK kvLv G,G,wR m¨vi †jt K‡b©j 

gRyi Gjvnx‡K ej‡Q K‡q'Rb ˆmwbK A ¿̄ wb‡q G‡m †M‡U  nvgjv Ki‡Q 

Ges †Uwj‡dv‡bi Zvi  wQ‡o †dj‡Q| Avgiv wK wK Kie? ZLb G,GwR 
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mv‡ne GK m‡½ mKj †MU eÜ Ki‡Z e‡j Ges miKvix wb‡ ©̀k bv †`qv 

ch©š— †MU eÜ _vK‡e g‡g©  wb‡ ©̀k †`qv nq| i¨ve I †mbvevwnbx  

PZyw ©̀‡K †NivI K‡i‡Q g‡g©  11.30 Uvi w`‡K  gvB‡K  A ¿̄ †bqvi  

†Nvlbv ï‡bZ cvB| GK_v ï‡b Rxe‡bi f‡q 24 ivB‡dj e¨vUvwjqb 

†Kv‡Z hvB Ges 1wU PvBwbR ivB‡dj (evU bs- 359)  10 ivDÛ ¸wj  

†bB|  Abygvb 12.30 Uvi mgq Avgvi evmvq hvB| j¨vt bv‡qK gweb, 

wmcvnx gbmyi  A ¿̄mn d¬v‡Ui bx‡P Ae ’̄vb Ki‡Z †`wL| mÜvi w`‡K 

Avgvi ¿̄x‡K KmvBLvbv w`‡q evB‡i †ei K‡i †`B| AZtci evmvq Avwm| 

wmcvnx kvn Kwei  Avgvi  evmvq A ¿̄ mn Avgvi evmvq iv‡Z _v‡K| 

wUwf‡Z bv‡qK kixd I wmcvnx Aveyj Kvjvg AvRv`†K ‡`L‡Z cvB| 

23/2/09 ZvwiL †ejv 14.00 Uvi mgq A ¿̄ Rgv †`qvi †Nvlbv ï‡b A ¿̄ 

¸wj 24 ivB‡dj e¨vUt †KvqvUvi Mv‡W©  Rgv †`B| †ejv Abygvb 16.00 

NwUKvq  †WBix d‡g©i cvk w`‡q Iqvj UcwK‡q  26/2/09 ZvwiL 

wcjLvbv †_‡K ‡ei n‡q   Avwm| 25/2/09 ZvwiL Abygvb 10.30 Uvi 

w`‡K evmvq †h‡Z PvB‡j AÁvZvbvgv  2/3 Rb ‰mwbK †g‡i  †djvi ûgwK 

†`q|” 
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The confessional statement of the co-accused 

Sepoy/48611 Sahidur Rahman (C.S.341) 

“MZ 25.02.09 Bs ZvwiL 13, ivB‡dj& e¨vUvwjqv‡bi ev‡¯‹U MÖvD‡Û, 

Qvwgbv †Lvjvi `vwqZ¡ wQj Avgvi| 13, ivB‡d‡ji Avjdv †Kv¤úvbxi 

bv‡qK Av: AvwRR Avgv‡K †jvK bv †`Iqvq Avwg Qvwgqvbv Lyj‡Z cvwi bv 

Ges †m †Kv¤úvbxi ˆmwbK jvB‡b G‡m Avwg NygvB| ZLb mKvj 7.30 

Uv| AvbygvwbK mKvj 9.30 Uvq wmcvnx gvmyg Avgv‡K Nyg †_‡K †W‡K 

e‡j I Í̄v` dvqvi n‡”Q ZvivZvwi D‡Vb| ZLb Avwg DwV Ges ¸wji kã 

ïwb| 10/15 wgwbU ci dvqvi GKUz nvjKv n‡j nvwej`vi Avjg Avgv‡`i 

†Kv¤úvbx jvB‡bi bx‡P G‡m euvwk w`‡q e‡j evP‡Z PvB‡j †nj‡gU cÖ‡mm 

c‡o bx‡P Avm| †Kv‡Z hvI A ¿̄ bvI Avwg© Xz‡K †M‡Q|  Avwg mn 

A‡b‡KB ZLb †nj‡gU cÖ‡mm c‡i bx‡P bvwg| wKš‘ cÖPÛ †Mvjv¸wji 

Kvi‡b mvg‡b AvMv‡Z bv †c‡i gmwR‡`i mvg‡b A‡cÿv Kwi| ¸wj GKUz 

Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc †bB, 

g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj _v‡K| 

bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 36 

e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg cv‡k¦© hvB| ZLb `wÿb w`K 

†_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 4 Zjvq DVvi ci GKRb 

nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj bv| `wÿb w`K 

†_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk dvqvi Kwi| eªvk 
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dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U P‡j Avwm| Avmvi 

ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| wmcvnx wRqvDj nK 

(13 wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib AvR GKwU ¸wj 

mwVK RvqMvq LiP K‡iwQ| 10/15 wgwbU wmcvnx gvmyg, jv: bv: kwd‡Ki 

mv‡_ KvVvj evMv‡b e‡m _vwK| Zvici 3 bs †MB‡U hvB| wM‡q wU.wf 

†`wL| ZLb m`i †Kv¤úvbxi bv‡qK wRqv e‡j ÔÔ gy‡L Kjv w`‡q e‡m 

†_‡Kv bv, Wvj fv‡Zi K_v I wbe©vP‡bi K_v wKQz wgwWqv‡K ej| Avwg 

wgwWqvi mv‡_ K_v ej‡Z A¯̂xK…wZ Rvbv‡j †m›Uªvj Avi wci bv‡qK kixd 

†Uwe‡ji Kvco w`‡q gyL †e‡a †`q Ges e‡j GLb †KD wPb‡Z cvi‡e bv| 

ZLb Avwg Rvbvjvi wfZi w`‡q wgwWqvi mv‡_ K_v ewj| Avgvi K_v 

cQ›` bv nIqvq kixd Avgv‡K av°v w`‡q mwi‡q w`‡q wb‡RB K_v e‡j| 

ZLb Avwg KvVvj evMv‡b wM‡q e‡m _vwK| 2/3 wgwbU e‡m ˆmwbK †g‡m 

hvB| bv Í̄v LvB| bv Í̄v †L‡q KvVvj evMv‡b Avwm| Avgvi †Kv¤úvbxi 

wmcvnx byiæ Avgv‡K e‡j I Í̄v` Gw`‡K Av‡mb| †m Avgv‡K e‡j †g‡m 

GKRb Awdmvi Av‡Q Zv‡K evPv‡Z n‡e| ZLb AvwgI byiæ wM‡q †`wL 

Awdmvi Av‡Q| ZLb Avwg GKwU Mvox wb‡q G‡m H Awdmvi‡K ¯̂U© w`‡q 

†KvqvU©vi Mv‡W© wbivc‡` cvVv‡q †`B| Zvici Avwg 3 bs †MB‡U wWDwU 

Ki‡Z Avwm| 4 Uv 4.30 Uv ch©šÍ wWDwU Kwi| Zvici jvB‡b hvB| 

ev‡Zi Lvevi †L‡q I bvgvR c‡i ivZ 8 Uv| 8.30 Uvq jvB‡bi bx‡P 

KvVvj Zjvq Avwm| Ges wmcvnx gvmy` j¨v: bv‡qK kdx G‡`i mv‡_ e‡m 



 

 

5791 

ivZ KvUvB| dR‡ii AvRv‡bi ci jvB‡b P‡j hvB| wM‡q bvgvR c‡i 

bv Í̄v †L‡q Nywg‡q cwo| D‡jøL¨ Avgvi mv‡_ e‡m _vKv gvmyg j¨v: bv‡qK 

mdx Giv A ¿̄ mw¾Z wQj| 10 Uvi w`‡K Nyg †_‡K DwV| †cvlvK c‡o 

A ¿̄ nv‡Z wb‡q 3 bs †MB‡U P‡j hvB| wM‡q wU.wf †`L‡Z _vwK| †mLv‡b 

Avwg 13 ivB‡d‡ji nvwej`vi Zv‡ni I j¨v: bv‡qK GKivg, Avi wci 

bv‡qK kixd mn A‡b‡KB A ¿̄ nv‡Z wWDwU‡Z †`wL| BZg‡a¨ GKwU wcK 

Avc Mvox (we.wW. Avi Gi Mvox) Av‡m| Avgiv †ei n‡q wW,G,wW ‡ZŠwn` 

mn ‡gvU 5 Rb‡K H Mvox‡Z †`wL| ZLb wW,G,wW †ZŠwn` mv‡ne e‡j 

Avgiv hgybvq hvw”Q, †Zvgiv wVKg‡Zv wWDwU Ki| H 5 R‡bi 1 Rb 

wmcvnx gvBb Avgv‡K e‡j I Í̄v` Avgvi hgybvq hvw”Q `vex `vIqv wb‡q| 

†`vqv Ki‡eb hv‡Z fvjfv‡e wd‡i Avwm| ZLb wU,wfi †Nvlbv Abyhvqx 

Avgiv e¨v‡Uwjqv‡b hvB| nvwej`vi †gRi Avwgbyj Bmjvg| Avgv‡`i dj 

Bb Kivq| my‡e`vi †gRi hyev‡qi mn mK‡jB Avgiv †KvqvU©vi Mv‡W© A ¿̄ 

Rgv †`B| Avwg A ¿̄ Rgv †`Iqvi mgq wmcvnx Kvgiæj, wmcvnx gvmyg, 

j¨v: bv‡qK kwd, bv‡qK †gvK‡jQ, nvwej`vi bRiæj †KI A ¿̄ Rgv w`‡Z 

†`wL| A ¿̄ Rgv w`‡q jvB‡b P‡j Avwm| ZLb mgq ỳcyyi 2.00 ev 2.30 

Uv n‡e| mÜ¨vi w`‡K A_©vr gvMwi‡ei bvgv‡Ri mgq †Kv¤úvbxi wmwKD 

nvwej`vi †kL wejøvj, nvwej`vi mvËvi Av‡m| Av‡jvPbv Kwi wKfv‡e 

†Kv_vq _vKe †gm †_‡K Lvevi wb‡q G‡m LvB Ges jvB‡b NygvB| 

27.02.09 mKvj 7.00Uvi w`‡K cywjk G‡m e‡j Avcbviv wcwU nvIjv‡Z 
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bx‡P Av‡mb| Avgiv bx‡P Avwm| Avgv‡`i dj Bb Kivq Ges wR,wW Avi 

nvmcvZv‡j wb‡q hvq| Ges Avgv‡`i 2q Zjvq iv‡L| Avwg wM‡q †`wL 

A‡bK wewW Avi m`m¨ †mLv‡b Av‡Q| 9.00 Uvi w`‡K ïb‡Z cvB †h, 

¯̂ivóª gwš¿ Avm‡e| Avgv‡`i D‡Ï‡k¨ K_v ej‡e| AvbygvwbK 10 Uvi w`‡K 

gš¿x g‡nv`q Av‡m Ges K_v e‡j P‡j hvq| 5/6 w`b nvmcvZv‡jB _vwK| 

Zvici Avgv‡`i‡K †iKW© wewìs G wb‡q hvq| GLv‡b 2/3 w`b _vwK Ges 

GLvb †_‡KB Avgv‡K 5/4/09 Bs ZvwiL jvjevM _vbvq wb‡q hvq| GB 

Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that among the prosecution 

witnesses as referred above P.Ws.1, 381 and 654, all are formal 

witnesses, the informant, confession recording Magistrate and 

the investigation officer. Their evidence does not bear any 

substance. P.W. 429 is the Manager of Prim coaching Centre. 

His evidence relates to conspiracy which hatched up by the 

BDR personnel prior to the occurrence, but since no charge of 

conspiracy was brought against the appellant his evidence finds 

no relevancy. More so, P.W. 429 refers the accused namely 

Naik Sharif without his regiment No. but the appellant is S.M. 

Shariful Islam. P.W.173 claims that he was in the Sainik Line 
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and at about 10.30 he came to see some BDR to enter into Line 

with arms and later on, at 12.15 he further came to see the 

appellant and others to move around with arms under Mango 

garden in front of R.P Line. He identified as many as 11 

(eleven) rebellions including the appellant with their Regiment 

No. which appears unusual, unnatural and untrustworthy. He 

admitted in his cross-examination ‘BDwbd‡g© †Kvb Regiment No. 

_v‡K bv, further stated in the some voice ‘wewWAvi Gi BDwbd‡g© KLbI 

KLbI †iwR‡g›Uvj b¤¦i †`Iqv _vK‡ZvÕ. No corroborative evidence 

appears that Regiment No. was inscribed in uniform. In view of 

the above facts his evidence appears tutored and unworthy of 

credit. Moreover, he is a witness of supplementary C.S. He 

admitted in cross-examination on behalf of accused Habibullah 

Bahar (C. S. A. 710) that he deposed before I.O on 07.03.2011.  

His belated testimony casts reasonable doubt. P.W.465 

identified the appellant form video-footage vide exhibit- 

CXXVIII. He is also no more but a formal witness. His 

evidence appears inadmissible since video was not shown to the 

appellant or before the court. He did not identify the appellant 

in dock. None of the above witnesses disclosed any culpability 
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of the appellant to any offence. The confession of the appellant 

is exculpatory in nature. As admitted by I.O. he was taken on 

remand for five times and apparently it appears as a product of 

torture. His confession not being voluntary and true and it can’t 

be treated as evidence. The confession of co-accused also do 

not lend any support to the prosecution evidence. In fact, no 

substantive evidence appears against the appellant to support 

his impugned order of conviction and sentence. Trial court on 

mis-appreciation of evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the Appellant be allowed.                 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 173 is the eye witness to the occurrence. He identified 

the appellant with his Regiment No. and saw him to move 

around with arms. He provides substantive evidence. The 

appellant had active participation to the occurrence as armed 

rebellion. Although P.W.173 hailed from 32 Battalion, Kustia 

but he was attached with Sadar Rifle Battalion and the appellant 

also hailed from Sadar Battalion. His identification of the 

appellant, thus, lacks no credibility. P.W.465 identified him 

form video-footage. He also deposed ‘kixdyj Bmjvg Kvc‡o gyL evav 

Ae ’̄vq we‡ ª̀v‡n Ask †bq, knx ỳj ey‡jU cÖ“c R¨v‡KU cwiwnZÕ His above 

evidence finds corroboration with video-footage, exhibit-

CXXVIII. In video-footage he is found to speak before Media 
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as confessed in his confessional statement ‘Avwg gy‡L cZvKvi Kvco 

jvwM‡q AvbygvwbK 10.30/11.45 Uvq wgwWqvq e³e¨ †`B 3bs †M‡UÕ.  In view 

of the above facts the confession of the appellant appears true. 

No evidence appears that his confession was attained under 

duress or coercion. Confession recording Magistrate P.W.381 

rightly certified his confession as voluntary. The confession of 

co-accused is found corroborative to the prosecution evidence 

as of active participation of the Appellant to the rebellion with 

arms. The prosecution evidence being consistent, corroborative, 

trustworthy trial court rightly found him guilty of the offences 

no reason stands to re-call the impugned order of conviction 

and sentence. In the premises, the Cr. Appeal filed on behalf of 

the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the condemner/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict/ appellant Naik/49120 S.M. Shariful Islam , 

stated in his confessional statement- 

“  9.15/9.30 Uvq G,G,wR m¨vi  Gjvnx gÄyi †Uwj‡dvb G †dvb K‡i 

mKj †MB‡U Zvjv jvMv‡Z e‡j| Avwg Zvjv jvMvB| wKQy¶b ci ¸wji 

kã ïb‡Z cvB | †jvKRb‡K †`Šov‡Z †`wL| Avwg  †dvb K‡i G,G,wR 

m¨vi‡K  RvbvB | Dwb Reve †`bwb| gy‡Lvkavix wewWAvi Mb eªvk dvqvi 

Ki‡Z _v‡K  wewWAviiv †MBU `Lj K‡i †d‡j Avwg gy‡L cZvKvi Kvco 

jvwM‡q AvbygvwbK 10.30/11.45 Uvi wgwWqvq e³e¨ †`B  3bs †MB‡U |  

” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All the P.Ws. excepting 429 referred above saw him with 

arms, in unlawful assembly and to participate in the occurrence 

in furtherance of their common intention/ object.  

Co-accused Sepoy/63210 Omar Faruk (C.S.600) stated in 

his confessional statement- 

  “GK_v ï‡b Rxe‡bi f‡q 24 ivB‡dj e¨vUvwjqb †Kv‡Z hvB Ges 1wU 

PvBwbR ivB‡dj (evU bs- 359)  10 ivDÛ ¸wj  †bB|  Abygvb 12.30 

Uvi mgq Avgvi evmvq hvB| j¨vt bv‡qK gweb, wmcvnx gbmyi  A ¿̄mn 

d¬v‡Ui bx‡P Ae ’̄vb Ki‡Z †`wL| mÜvi w`‡K Avgvi ¿̄x‡K KmvBLvbv w`‡q 

evB‡i †ei K‡i †`B| AZtci evmvq Avwm| wmcvnx kvn Kwei  Avgvi  

evmvq A ¿̄ mn Avgvi evmvq iv‡Z _v‡K| wUwf‡Z bv‡qK kixd I wmcvnx 

Aveyj Kvjvg AvRv`†K ‡`L‡Z cvB|” 

Co-accused Sepoy/48611 Sahidur Rahman (C.S.341) 

stated in his confessional statement- 

“¸wj GKUz Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc 

†bB, g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj 

_v‡K| bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 

36 e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg cv‡k¦© hvB| ZLb `wÿb 
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w`K †_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 4 Zjvq DVvi ci 

GKRb nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj bv| 

`wÿb w`K †_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk 

dvqvi Kwi| eªvk dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U 

P‡j Avwm| Avmvi ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| 

wmcvnx wRqvDj nK (13 wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib 

AvR GKwU ¸wj mwVK RvqMvq LiP K‡iwQ| 10/15 wgwbU wmcvnx gvmyg, 

jv: bv: kwd‡Ki mv‡_ KvVvj evMv‡b e‡m _vwK| Zvici 3 bs †MB‡U 

hvB| wM‡q wU.wf †`wL| ZLb m`i †Kv¤úvbxi bv‡qK wRqv e‡j ÔÔ gy‡L 

Kjv w`‡q e‡m †_‡Kv bv, Wvj fv‡Zi K_v I wbe©vP‡bi K_v wKQz wgwWqv‡K 

ej| Avwg wgwWqvi mv‡_ K_v ej‡Z A¯̂xK…wZ Rvbv‡j †m›Uªvj Avi wci 

bv‡qK kixd †Uwe‡ji Kvco w`‡q gyL †e‡a †`q Ges e‡j GLb †KD 

wPb‡Z cvi‡e bv| ZLb Avwg Rvbvjvi wfZi w`‡q wgwWqvi mv‡_ K_v 

ewj| Avgvi K_v cQ›` bv nIqvq kixd Avgv‡K av°v w`‡q mwi‡q w`‡q 

wb‡RB K_v e‡j| ......................... †mLv‡b Avwg 13 ivB‡d‡ji 

nvwej`vi Zv‡ni I j¨v: bv‡qK GKivg, Avi wci bv‡qK kixd mn 

A‡b‡KB A ¿̄ nv‡Z wWDwU‡Z †`wL|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses (P.W. 465 and exhibit- 

CXXVIII). The confessional statements of co-accused being 
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corroborated by eye witness it bears evidentiary value in view 

of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 173, 465 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 173 deposed-  

‘Gi wKQz¶b c‡i †ejv Abygvb 12.15 NwUKvi mgh Avi wc jvB‡bi 

mvg‡b Avg evMv‡bi  bx‡P 10/15 Rb we‡ ª̀vnx wewWAvi A ¿̄ I ‡Mvjv eviæ` mn 

†Nviv †djv Ki‡Z †`wL| Zv‡`i g‡a¨  †K› ª̀xq Avi wc  bs- 49120 bv‡qK 

kwidzj Bmjvg, 52781 j¨vt bvt nvweeyjøvn evnvi 68779 wmcvnx Avkivdzj 

63479 wmcvnx nvq`vi Avjx 51876 j¨vt bvt †Mvjvg, 52194 Avnv ỳ¾vgvb I 

52270 j¨vt bvt mvBdzj Bmjvg‡K ‰mwbK jvB‡bi mvg‡b mk ¿̄ Ae ’̄vq 

†Nviv‡div Ki‡Z †`‡LwQ|’ 

P.W. 465 deposed-  

‘kwidz‡ji Qwe e ‘̄ cÖ̀ k©bx CXXVIII Avgvi ¦̄v¶i CIIXXX-A 

44186 nvwej`vi kwn ỳ‡ji Qwe e ‘̄ cÖ̀ k©bx CIXXX ¦̄v¶i CIXXX A-1 
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5464 Kv‡`‡ii Qwe e ‘̄ cÖ̀ k©bx CXXX Avgvi ¦̄v¶i CXXX-A kwidzj 

Bmjv‡gi Kvc‡o gyL evav Ae ’̄vq we‡ ª̀v‡n Ask †bq|’ 

The footage CXXVIII finds corroboration with the 

confession of the co-accused Sahidur Rahman (C.S.341). 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.440 Sepoy/56894 Abul Hossain 

Bhuiyan.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.82 A. Rashid  

 P.W.448 Farid Ahmed 

 P.W.325 Tania Kamal, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.82 deposed that on 25.02.2009 at about 9.30 he 

came to see some BDR personnel running out from Darber and 

some of them were carrying arms. Being afraid he hid himself 

in the store room of 44 Battalion. At 12.00 noon, he came out 

and saw a Sepoy with arms at ground floor. He also came to see 

DAD Nasir and Subedar Maj. Zakir on discussion at the entry 

point of the office.  After taking water he again took shelter in 

the store room. After a while he came to see the appellant 

56894 Sepoy Abul  Hossain with ‘¸wji ev·, L.M.G. Gi W«vg 

g¨vMvwRb’ to go upward. He also came to see afterwards 7392 A. 

Matin to go forward in front of the office with agitated mood 

and L.M. G in his hand. He remained in the store room till 

26.02.2009.  

In cross-examination on behalf of the condemner/ 

appellant he stated that on 25.02.2009 he went to Mess for 

taking lunch and came out on 26.02.2009. The appellant hailed 
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from 44 Sadar company. He left BDR with civil dress. He 

joined afterwards on 03.03.2009 and undergone Medical test. 

He denied the suggestion that he was made accused and that he 

deposed falsely. 

P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

29.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 334 and his 

signature 334/1 series.  

In cross-examination on behalf of the appellant she 

denied the suggestion that she did no9t comply the provisions 

of 164/364 of the Code of Criminal Procedure in recording the 

statement of the appellant and that the appellant did not make 

the confession voluntarily. 

P.W. 448 Naik Assistant 42599 Munsi Farid Ahmed 

deposed that on 25.02.009 he was in Darber. When violence 

took place he came out from Darber at gate No.5 and took 

shelter on 3rd floor of 44 Battalion. At 10.00/ 10.30 on the night 

he came to see 63720 Raihan, 75336 Saidur with arms. 
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Afterwards he came back to M.I room. On 26.02.2009 on his 

way to his residence he came to see 46136 Habilder Nasir, 

45445 Ananda Kumar, the appellant 56894 Abul Hossain, 

71692 Alamgir, 71349 Mahfuz with arms. Later on, he came 

back to M.I. room. At evening he left BDR through dairy firm. 

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O on 02.04.2009 in the case of new 

Market police Station. At the commencement of disorder he 

went to 44 Battalion and took shelter thereat in M.I. room. He 

deposed before the I.O. that he saw the accused at morning. He 

came out on the night following the day 25.02.2009 for ‘wm½viv’. 

He denied the suggestion that he did not go out for ‘wm½viv’ and 

that he deposed falsely. He was an office Assistant. He denied 

the suggestion that he did not know the accused and the 

Regiment No. and deposed as being tutored. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant he stated 

that P.W. 488 deposed on 02.04.2009 in New Market police 

case No. 9 dated 06.04.2009. He denied the suggestion that 

P.W. 488 was a fictitious witness. 
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The confessional statement of the appellant Sepoy Abul 

Hossain Bhuiyan (C.S.440), runs as under- 

“A¡¢j ¢h, ¢X, A¡l  H 17 hvpl k¡hv LjÑla A¡¢Rz ¢fmM¡e¡ÙÛ ¢h, ¢X, A¡l  

pcl cçll A¡¢R 2 
1
2  hvpl quz 24/02/09Cw fÐd¡e j¿»£l ¢el¡fš¡l 

c¡¢uaÅ f¡me L¢lz I ¢ceC AÙ» ®N¡m¡h¡l¦c Sj¡ ¢cu hsM¡e¡ M¡Cz påÉ¡ 

7.00V¡u ®l¡mLm k¡Cz A¡j¡L 25/02/09Cw clh¡l qm k¡N ¢ca ¢ecÑn 

®ce ®hV¢mu¡e LaÑªfr ¢p J n¡jR¤m Bmjz Bl  ¢ecÑn fs ®n¡e¡e 

q¡¢hmc¡l A¡h¤m L¡j¡m 25/02/09Cw pL¡m 7.00V¡u clh¡l qm k¡Cz 

7.30/8.00V¡l ¢cL A¡j¡cl ¢ial Y¥L¡e¡ quz  ®L¡Çf¡e£ ®bL Ae¤j¡e 

17/18 Se k¡N ¢cu¢R®m¡z 9.00V¡u clh¡l öl¦ quz qW¡v Ll 9.20/9.25 

Hl ¢cL 1Se j¤M¡n d¡l£ qm Y¤L ¢X, ¢S pÉ¡lL EŸnÉ Ll ¢L HLV¡ hmz 

aMe ph ®m¡L c¡¢su k¡u Hhw H¢cL/J¢cL R¤V¡R¤¢V öl¦ Ll ®cuz A¡¢j J 

R¤V ®hl qu k¡Cz ú¥ml ¢cLl l¡Ù¹¡ ¢cu A¡j¡l m¡Ce m¡Ce A¡j¡l Lr 4 

am¡u AhÙÛ¡e L¢lz I¢ce 11/11.30 Hl ¢cL HLcm j¤M¡nc¡l£ ®m¡L Hp 

A¡j¡cl m¡Cel e£Q AhÙÛ¡e euz a¡cl q¡a AÙ» ¢Rm¡z a¡l¡ ¢h¢iæ l¦j Y¤L 

Y¤L AÙ» a¡L Ll A¡j¡cl e£Q e¡ja Hhw ®L¡u¡VÑ¡l N¡XÑ ®bL AÙ» ¢ea 

hm¢Rm¡z iu A¡jl¡ e£Q ®ej A¡¢p Hhw ®L¡u¡V¡Ñl N¡XÑ k¡Cz ¢Nu ¢eS e¡j 

hl¡Ÿ ¢edÑ¡¢la AÙ» IM¡e e¡ ®fu ¢gl Qm A¡p¡l fb ®L¡u¡VÑ¡l N¡XÑl 

f¢ÕQj f¡nÄÑ L¡yW¡m N¡Rl e£Q 1V¡ Q¡ue¡ l¡Cgm fs b¡La ®cM q¡a a¥m 
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®eCz L¢ba f¢aa AÙ» ®L¡e N¤¢m ¢Rm¡ e¡ Hhw A¡¢jJ ®L¡e N¤¢m ®eC e¡Cz 

fl A¡¢j Hp m¡Ce AhÙÛ¡e L¢lz HC 2¢ce iu A¡¢j ¢eS l¦j ®bL  fË-

u¡ne R¡s¡ ®hl qC e¡Cz j¡T j¡T ®jp ¢Nu ¢Rm¡j M¡h¡l A¡R ¢Le¡ a¡ ®c-

Ma Hhw 2/1 h¡l R¡c ¢Nu ¢Rm¡j f¢l¢ÙÛa h¤Ta ®k ®hl qa f¡lh¡ ¢Le¡z  

26/02/09Cw ¢hL¡m Ae¤j¡e 3.00V¡l ¢cL j¡CL ®O¡oe¡ f¡C k¡ ¢fmM¡e¡ 

Hhw Hl A¡n f¡n 3 ¢Lm¡¢jV¡ll ¢ial ®L¡e ®m¡Ll AhÙÛ¡e e¡ Ll¡l ¢ho-

uz Ae¤j¡e 4.00V¡l ¢cL A¡¢j ®XC¢l g¡jÑ Hl c¢re f¤L¥ll f¡nÄl fb ¢cu 

®cu¡m VfL¡Cq|¡ f¡m¡Cu¡ k¡Cz 1/3/09Cw plL¡l£ ®O¡oe¡ ®fu ¢fmM¡e¡u 

q¡¢Sl qC Hhw 3/3/09Cw Bj¡L AeLl p¡b ¢ial Y¤L¡e¡ quz 

21/06/09Cw A¡j¡L ¢fmM¡e¡ ®bL ®hl Ll¡ qu Hhw 23/06/09Cw 

A¡c¡ma Be¡ quz HC Bj¡l hš²hÉzB¢j 26/2/09 Cw AÙ» ®L¡a Sj¡ ¢c-

u¢Rm¡j ®hm¡ Ae¤x 1.00 V¡l ¢cLz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the prosecution evidence 

against the appellant is shakey and unworthy of credit. The 

evidence of P.W. 82 is vague and unspecified. He claims to see 

the appellant carrying ammunitions. He hid himself in the store 

room in the office of 44 Battalion and in view of the facts his 

claim of seeing the appellant in carrying ammunitions does not 

inspire confidence. His testimony finds no corroboration. P.W. 
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448 also claims to take shelter in M.I. room on 3rd floor of 44 

Battalion. He claims to go out and coming back to M.I. room 

repeatedly and saw the appellant with arms during such 

occasion. His identification of the appellant in the above 

manner appears doubtful. As per admission of P.W. 654, the 

investigation officer, P.W. 448 deposed before him on 

02.04.2009 in New Market Police Case No. 9 dated 06.04.2009, 

at the time when it had no existence. The above admission of 

the investigation officer postulates his statement concocted and 

fictitious. His statement also finds no corroboration. None of 

the above witnesses disclosed any culpability of the appellant to 

any offence. Mere carrying ammunition and arms in hand does 

not culminate the appellant to any offence. As per admission of 

P.W. 325, the confessional recording Magistrate, the appellant 

was taken on remand for 5 days and it is apparent that his 

confession is neither voluntary nor true and it can’t be 

considered as evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 82 and 448 are eye witnesses to the 

occurrence and both identified the appellant with his regiment 

No. P.W. 82 saw the appellant in carrying ammunitions and 

P.W. 448 saw him with arms. Both the P.Ws. were cross-

examined on behalf of the appellant but could not embellish or 

shaken their testimony. Their evidence stands reliable, credible 

and worthy of credit. The confession of the appellant is 
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inculpatory. He admitted that he took up arms and thus figured 

him as an active rebellion. No evidence appears that his 

confession was obtained under duress or any influence and it 

finds corroboration by the evidence of the P.Ws. at least 

carrying arms at the time of occurrence. On proper appreciation 

of the evidence that appears on record trial court rightly found 

the appellant guilty of the offences as charged for and sentenced 

him accordingly and it does not warrant any interference.  

Consequently, the Cr. Appeal filed on behalf of the appellant be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Abul Hossain Bhuiyan 

(C.S.A.440) stated in his confessional statement- 

“A¡¢j J R¤V ®hl qu k¡Cz ú¥ml ¢cLl l¡Ù¹¡ ¢cu A¡j¡l m¡Ce m¡Ce A¡j¡l 

Lr 4 am¡u AhÙÛ¡e L¢lz I¢ce 11/11.30 Hl ¢cL HLcm j¤M¡nc¡l£ 

®m¡L Hp A¡j¡cl m¡Cel e£Q AhÙÛ¡e euz a¡®cl q¡a AÙ» ¢Rm¡z a¡l¡ 

¢h¢iæ l¦j Y¤®L Y®¤L AÙ» a¡L Ll A¡j¡cl e£Q e¡ja Hhw ®L¡u¡VÑ¡l N¡XÑ 

®bL AÙ» ¢ea hm¢Rm¡z iu A¡jl¡ e£Q ®ej A¡¢p Hhw ®L¡u¡V¡Ñl N¡XÑ k¡Cz 

¢Nu ¢eS e¡j hl¡Ÿ ¢edÑ¡¢la AÙ» IM¡e e¡ ®fu ¢gl Qm A¡p¡l fb 

®L¡u¡VÑ¡l N¡XÑl f¢ÕQj f¡nÄÑ L¡yW¡m N¡Rl e£Q 1V¡ Q¡ue¡ l¡Cgm fs b¡La 

®cM q¡a a¥m ®eCz L¢ba f¢aa AÙ» ®L¡e N¤¢m ¢Rm¡ e¡ Hhw A¡¢jJ ®L¡e 

N¤¢m ®eC e¡Cz fl A¡¢j Hp m¡Ce AhÙÛ¡e L¢lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 82 and 448 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.82 deposed- 

“Avwg f‡q 44 e¨vUvwjq‡bi Awd‡mi Store Room G jywK‡q _vwK| 

Abygvb 12 Uvq †ei nB bxP Zvjv GKRb wmcvnx‡K A ¿̄ mn †`wL| 

DAD bvwQi I my‡e`vi †gRi RvwKi Awd‡mi cÖ‡ek c‡_ mjvcivgk© 

KiwQj| Avwg cvwb †L‡q cybivq Store Room G hvB| wKQy¶Y c‡i 

56894 wmcvnx Aveyj û‡mb ¸wji ev· L.M.G Gi Wªvg g¨vMwRb wb‡q 

Dc‡i D‡V|” 

P.W.448 deposed- 
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“26/2/09 mKvj †ejv evmvq hvIqvi mgq 46136 nvwej`vi bvwQi, 

45445 Avb›` Kzgvi 56894 Aveyj û‡mb, 71692 AvjgMxi 71349 

gvndzR‡K A ¿̄ mn †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C. S. Accused No.441 Sepoy/71137 Md. Hezbullah.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.300 Md. Nazim Uddin 

 P.W.334 AKM Emdadul Haque, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.300 Md. Nazim Uddin deposed that on 25.02.2009 

he attended office in usual manner. At about 9.30 he heard 

firing from the side of Darbar and came to see people running 

to and fro. At that time regimental Clark Naik Motiur Rahman 

informed him of firing in Darbar and advised him not to go out. 

So he remained in the office.  At about 10.30 he came to see 

71137 Sepoy Hezbullah of INT office to go towards that office 

with arms.  

In cross-examination on behalf of the Appellant, he 

stated that on 25.02.2009 he was unmarried and used to live in 

the Line. The residence in ‘†KvwKj `vjvb’ was allotted in the name 

of his father and that building was to the north of Darbar. Sainik 

Line and ‘†KvwKj `vjvb’ were at different places. He did not go to 

the Line rather went to the residence to his father. There were 

as many as ten fields in BDR. He deposed of the field of 44 

Battalion before I.O. He deposed before I.O. on 2.04.2009 and 

referred the case number New Market P.S. Case No.9 dated 

06.04.2009. He can’t say whether the Appellant went to Darbar 
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on the date of occurrence. He did not happen to meet with the 

Appellant. He denied the suggestion that he had his implication 

with the occurrence and that during search by army many things 

were recovered from the residence of his father and that he 

deposed falsely.  

 P.W.334 AKM Emdadul Haque, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

29.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 429 and his 

signature 429/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 23.06.2009 and he 

recorded his statement on 29.06.2009. The Appellant was taken 

on remand. He denied the suggestion that he did not appraise 

the column 5 to the Appellant and that he did not record the 

statement of the Appellant in the language of the Appellant and 

that the Appellant did not make any confession.  He reiterated 

that the Appellant did not tell him of any torture.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the Appellant, he 

stated that he arrested the Appellant on 22.06.2009 and took 

remand for 5 days. He denied the suggestion that he obtained 

164 statement of the Appellant under duress or coercion.  

The confession of the Appellant Sepoy Md. Hezbullah 

(C.S.A.441), runs as under- 

“Avwg 44 ivB‡dj e¨v‡Uwjq‡b wmcvnx c‡` Kg©iZ| MZ 25/2/09 Bs 

ZvwiL mKvj 7.00 Uvi w`‡K µxov †evW© gv‡V cvMjv wRgLvbv mw¾Z 

Ki‡bi KvR Kivi Rb¨ Avgv‡K j¨vÝ bv‡qK Kv‡`i wb‡q hvq| KvR Kivi 

Kv‡j mKvj Abygvb 9.30 Uvi †`wL `ievi nj †_‡K wewWAvi m`m¨iv 

wewfbœ w`‡K †KD wb‡Ri wb‡Ri BDwb‡U Qz‡U hv‡”Q| cvMjv wRgLvbvi 

mvg‡b w`‡q I Zviv †`Š‡o hvw”Qj Ges ejwQj †h, `ievi n‡j †Mvjv ¸wj 

n‡”Q| wKQz¶b ci †`wL A ¿̄avix ˆmwbKiv `ievi nj †_‡K 1 bs †M‡Ui 

w`‡K hv‡”Q| ZLb Avwg cvMjv wRgLvbvi cv‡k ‡RwmG †g‡mi wZb Zjvq 

hvB| ‡mLv‡b †`wL bv‡qe my‡e`vi iwdR DwÏb, bv‡qe my‡e`vi mvjvg, 

nvwej`vi Kv‡kg, nvwej`vi wgRvb I AviwcGbwmI bv‡qK wd‡ivR 

Av‡Q| †mLv‡b e‡m †_‡K Avgiv cÖPÛ †Mvjv¸wji kã ïb‡Z cvB| †ejv 

Abygvb 11.00/11.30 Uvi w`‡K †RwmI †g‡mi wb‡P †_‡K wPrKvi K‡i 

mevB‡K A ¿̄ wb‡Z ejvi K_v ïb‡Z cvB| Avi ¸wj Kivi kã cvB| Zviv 

ej‡Z _v‡K †h, iæg †_‡K †ewi‡q A ¿̄ bv wb‡j ¸wj Ki‡e| Abygvb  
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12.00/12.30 Uvi w`‡K Avwg I bv‡qK wd‡ivR  wb‡P †b‡g Avwm| Avwg 

µxov †ev‡W©i Wvqv‡mi mvg‡b Avmvi mv‡_ mv‡_ A ¿̄avix GKRb ˆmwbK, 

wPb‡Z cvwi bvB| Avgvi w`‡K A ¿̄ a‡i Mvwj w`‡q e‡j GLbI A ¿̄ wbm 

bvB| Avgv‡K wcQb †_‡K jvw_ gv‡i|  e‡j, †`Šov, G¶‡b| Avwg 44 

ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z hvB| †mLv‡b †Kvb A ¿̄ wQj bv| c‡i †KvZ 

†_‡K Avgv‡`i jvB‡bi w`‡K hvevi mgq XvKv †m±‡ii wewìs‡qi iv Í̄vi 

cv‡k GKUv PvBwbR ivB‡dj c‡o _vK‡Z ‡`wL| Zz‡j wb‡q †`wL (AcvV¨) 

44 ivB‡dj e¨v‡Uwjq‡bi A ¿̄| ivB‡d‡ji evU bs 44/wW/360| 

ivB‡djUv‡Z ¸wj wQj bv| H A ¿̄Uv wb‡q Avwg XvKv †m±i e¨vÛ wewìs 

Gi wmwoi wb‡P e‡m _vwK| Abygvb 3.00/3.30 ch©šÍ ‡mLv‡b e‡m _vwK| 

Gici †`wL iv Í̄vNv‡U †jvKRb bvB| ZLb Avwg 5bs †M‡Ui w`‡K †h‡Z 

_vwK| ~̀i †_‡K †`wL †h †mLv‡b A‡bK A ¿̄avix †jvKRb| Zv‡`i †`‡L 

Hw`‡K bv wM‡q b~i †gvnv¤§` K‡j‡Ri †cQ‡b wUPvh© †KvqvU©v‡ii wbP 

Zjvq wM‡q e‡m _vwK| wUPvh© †KvqvU©v‡ii Av‡k cv‡k AviI A ¿̄avix 

wewWAvi †`wL| Avwg †ei bv n‡q mvivivZ I ciw`b 26/2/09 Bs ZvwiL 

ỳcyi Abygvb 12.00/12.30 Uv ch©šÍ wUPvh© †KvqvU©v‡i Ae ’̄vb Kwi|  

gvB‡K A ¿̄ Rgv †`qvi K_v ï‡b 44 ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z wM‡q 

A ¿̄ Rgv †`B| Gici †ejv 2.30 Uvi w`‡K wUPvh© †KvqvU©v‡ii cvk w`‡q 

wcjLvbv †_‡K †ei n‡q hvB| miKvix †Nvlbv ï‡b 1/3/09 ZvwiL Avwm 

I 3/3/09 Bs ZvwiL wcjLvbvq cÖ‡ek Kwi| 23/6/09 Bs ZvwiL Avgv‡K 
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wcjLvbv †_‡K ‡MÖdZvi Kiv nq| GB Avgvi e³e¨| hv mZ¨| hv N‡U‡Q 

ZvB ejjvg|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 300 

appears vague and unspecified. He did not specify when and 

where he saw the Appellant. He did not disclose any culpability 

of the Appellant to any offence. His testimony finds no 

corroboration. His above uncorroborated, solitary, vague and 

unspecified testimony does not bear any substance and it 

appears unworthy of credit. Admittedly, as it is admitted by 

P.Ws.334 and 654, the confessing recording Magistrate and the 

investigation officer, that the Appellant was taken on remand 

for 5 (five) days and it is obvious that his confession was 

obtained under coercion. His confession is exculpatory, merely 

a statement. He admitted to take up an abandoned Chinese Rifle 

being threatened to life. It is neither voluntary nor true and such 

confession can’t be treated as evidence against the Appellant.  

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 
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guilty of the offences and sentenced him arbitrarily. The Cr. 

Appeal filed on behalf of the Appellant deserves consideration.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.W. 300 and the Appellant hailed from 44 Rifle 

Battalion. Thus P.W. 300 identified the Appellant properly with 
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his Regiment No. He is an eye witness to the occurrence. He 

saw the Appellant at the very beginning of the occurrence with 

arms in Peelkhana moving towards INT office. There is no 

vagueness in his testimony. His confession is inculpatory and it 

finds corroboration by P.W.300. He took up arms and retained 

it. From prosecution evidence it is clear that the Appellant 

figured himself as a rebellion and had active participation in the 

rebellion in attaining their common object/common intention of 

uprooting the army officers from BDR and caused death of 74 

persons including 57 army officers. Prosecution evidence is 

worthy of credit and it can safely be relied on. Although he was 

taken on remand but no evidence appears as of obtaining 

confession under coercion. P.W. 334, the confession recording 

Magistrate also duly certified to its voluntariness. It is 

inculpatory in nature. He admitted in taking up arms and 

retained it during the occurrence. His confession appears 

voluntary and true. 

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence rightly found him 

guilty of the offences and sentenced him accordingly and it 
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does not warrant any interference. In the premises, the Cr. 

Appeal filed on his behalf be dismissed.       

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Hezbullah (C.S.A.441) 

stated in his confessional statement- 

“†ejv Abygvb 11.00/11.30 Uvi w`‡K †RwmI †g‡mi wb‡P †_‡K wPrKvi 

K‡i mevB‡K A ¿̄ wb‡Z ejvi K_v ïb‡Z cvB| Avi ¸wj Kivi kã cvB| Zviv 
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ej‡Z _v‡K †h, iæg †_‡K †ewi‡q A ¿̄ bv wb‡j ¸wj Ki‡e| Abygvb  

12.00/12.30 Uvi w`‡K Avwg I bv‡qK wd‡ivR  wb‡P †b‡g Avwm| Avwg µxov 

†ev‡W©i Wvqv‡mi mvg‡b Avmvi mv‡_ mv‡_ A ¿̄avix GKRb ˆmwbK, wPb‡Z cvwi 

bvB| Avgvi w`‡K A ¿̄ a‡i Mvwj w`‡q e‡j GLbI A ¿̄ wbm bvB| Avgv‡K wcQb 

†_‡K jvw_ gv‡i|  e‡j, †`Šov, G¶‡b| Avwg 44 ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z 

hvB| †mLv‡b †Kvb A ¿̄ wQj bv| c‡i †KvZ †_‡K Avgv‡`i jvB‡bi w`‡K hvevi 

mgq XvKv †m±‡ii wewìs‡qi iv Í̄vi cv‡k GKUv PvBwbR ivB‡dj c‡o _vK‡Z 

‡`wL| Zz‡j wb‡q †`wL (AcvV¨) 44 ivB‡dj e¨v‡Uwjq‡bi A ¿̄| ivB‡d‡ji evU 

bs 44/wW/360| ivB‡djUv‡Z ¸wj wQj bv| H A¯¿Uv wb‡q Avwg XvKv †m±i e¨vÛ 

wewìs Gi wmwoi wb‡P e‡m _vwK| Abygvb 3.00/3.30 ch©šÍ ‡mLv‡b e‡m 

_vwK|...................... Avwg †ei bv n‡q mvivivZ I ciw`b 26/2/09 Bs ZvwiL 

ỳcyi Abygvb 12.00/12.30 Uv ch©šÍ wUPvh© †KvqvU©v‡i Ae ’̄vb Kwi|  gvB‡K A ¿̄ 

Rgv †`qvi K_v ï‡b 44 ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z wM‡q A ¿̄ Rgv †`B| 

Gici †ejv 2.30 Uvi w`‡K wUPvh© †KvqvU©v‡ii cvk w`‡q wcjLvbv †_‡K †ei n‡q 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 300 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 300 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 300 deposed-  

‘MZ 25/2/09 Zvs cÖwZw`‡bi b¨vq Avwg Awd‡m Avwm| Avwg Ges 

Ab¨vb¨ KiwbKiv cvMjv wRg †Ljv Dcj‡¶¨ Awd‡m Kg©iZ _vwK| AvbygvwbK 

†ejv 9.30 NwUKvi w`‡K `iev‡i w`K n‡Z †Mvjv¸wji kã ïb‡Z cvB Ges 

†`L‡Z cvB †jvKRb Gw`K †mw`K †QvUvQzwU Ki‡Q| wVK †mB mgq Avgv‡`i 

Awd‡mi †iwR‡g›Uvj KiwbK bv‡qK gwZqvi ingvb G‡m Avgv‡K e‡j `ivevi 

n‡j †Mvjv¸wj n‡”Q| †Zvgiv †KD evB‡i †hI bv| ZLb Avwg Awd‡mB _vwK| 

AvbygvwbK mgq 10.30 NwUKvi w`‡K INT Awd‡mi 71137 wmcvnx †nReyjøvn‡K 

A ¿̄ mn H Awd‡mi w`‡K †h‡Z †`L‡Z cvB|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 



 

 

5838 

C.S. Accused No.446 Sepoy/58925 Mir Md. Abu 

Hanif. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code  sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.281 Azizur Rahman 

 P.W.287  Tuhin Hasan 

 P.W.371 A. Rahim, Magistrate  

 P.W.443 Shahidul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 
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aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

 P.W.281 Azizur Rahman deposed that on 25.02.2009 he 

attended Darbar. When D.G. was delivering his speech 65140 

Sepoy Moyeen, 13 Battalion entered into Darbar with arms and 

pointed arms on D.G. and thus there happened disorder. After a 

while he heard firing from outside. BDR personnel were taking 

exist from Darbar. He also came out from Darbar and moved 

towards south to EME line. On the way he came to see many 

BDR personnel with arms and agitated mood and to run by 

making fire. Among them he could identify 58785 Sepoy Abdul 

Hakim, 58680 Sepoy Kamruzzaman, 58811 Sepoy Sorab 

Hossain, 58907 Sepoy Khalilur Rahman, 69096 Sepoy Abu 

Bakkar, 69115 Sepoy Ashraful Alom, 69100 Sepoy Alomgir, 

46694 Naik Sujan Barua, 58925 Sepoy Mir Md. Abu Hanif . 

Excepting Moyeen all were the members of RTCNS.  

 In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. on 10.08.2009. I.O. read over his 

statement before him. The accused whose name he referred in 

his statement hailed from different battalion. He did not know 
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I.D number of all the accused but he knew of some accused. He 

saw BDR persons to run within Peekhana. They were with 

uniform. On his way from Darbar he came to see about 700/800 

BDR personnel. He denied the suggestion that he could not 

identify the appellant in the midst of so  huge number of 

Sepoys. He denied the suggestion that since he was a newly 

recruited Sepoy, he did not know the accused and their 

regiment number.  He came to know afterwards of dis-

satisfaction of the BDR personnel. He deposed before I.O. that 

BDR personnel had long standing demands. I.O recorded his 

wrong regiment number. He denied the suggestion that he 

referred the regiment number of the appellant and other accused 

as being tutored.  

P.W.287 Tuhin Hasan deposed that on 25.02.2009 he 

attended Darber. On that day, Sepoy Moyeen of 13 Battalion 

entered into Darber with arms and there occurred disorder. 

After a while he heard of firing. The BDR personnel left Daber. 

He also left Darber and on the way to his residence at Hajaribag 

he came to see at gate No. 5 the BDR personnel with arms and 

to run towards  Darber by making firing and agitated mood. 
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Among them he could identify 56989 Sepoy Akbar Hossain of 

37 Battalion, 63989 Sepoy Chandan Kumar and 45288 Naik 

Md. Saidur Rahman of 21 Battalion, 59630 Naik Md. Mahbub 

Alam of 16 Battalion, 55399 Lance Naik Abu Zafar Md. 

Mohiuddin of 34 Battalion, the appellant 58925 Sepoy Mir 

Md. Abu Hanif of 10 Battalion, all attached with Sadar 

Battalion and Lance Naik Habibullah of Sadar Battalion. At the 

detoriation  of the situation he went out Peekhana crossing over 

the wall at gate No. 5. 

In cross-examination on behalf of appellant, he stated 

that he can’t say how many BDR persons attended Darbar from 

Sadar Battalion. He worked in Sadar Battalion and 20 Battalion. 

He did not work in 37,21, 16, 34, 10 battalion. On 25.02.2009  

10 battalion was at Bandarbon. After the  occurrence, he joined 

in service on 01.03.2009.  The appellant used to live in EME 

line. He denied the suggestion that he did not happen to meet 

with the appellant on the date of occurrence and that he deposed 

falsely at the instance of higher authority.  

 P.W.371 A. Rahim, Magistrate deposed that he recorded 

the confessional statement of the appellant on 04.07.2009 in 
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compliance with the Provisions under Section 164 of the Code 

of Criminal Procedure. He identified the confessional statement 

of the appellant as exhibit 781 and his signature 781/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.06.2009. There is  no 

reference for how long he was taken on remand. He denied the 

suggestion that he did not follow the provisions 164/364 of the 

Code of Criminal Procedure in recording the statement and that 

the appellant did not make any confession.  

P.W. 443  Lnk. 50286 Md. Shahidul Islam  deposed that 

on 25.02.2009 he was at Sadar Battalion. At 8.30 A.M. he found 

some BDR personnel together in the field of 44 Battalion. 

Among them he could identify 63952 Rezaul. He heard firing at 

9.30 from Darber. From mess, he came to see 63952 Rezaul to 

run with SMG. Thereafter, he took shelter on 4th floor of Barak. 

At 10.00 A.M. he came to see many BDR personnel with arms. 

Among them he could identify 63952 Sepoy Rezaul Karim, 

53824 Musa Mollah, 35210 Habilder Banik, the appellant 

58925 Sepoy Mir Abu Hanif, 52781 Habibullah, 53562 
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Monirul and 41106 Sudhangshu Ranjan Acharjee. He saw them 

to make firing. 

 In cross-examination on behalf of the appellant, he stated 

that he was alone on duty at R.P. He went to R.P. office room at 

9.30 and thereafter he came to soldiers mess. He remained there 

till 11.30. He denied the suggestion that till 11.30 he moved at 

different places. He did not see any officer in mess area. He 

denied the suggestion that the appellant did not make fire. He 

worked at dairy firm. He supplied milk as per ticket. He denied 

the suggestion that for mis-appropriation milk of dairy he was 

awarded punishment. He denied the suggestion that he had 

participation in the rebellion. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant he 

admitted that the appellant was taken on remand for 9 (nine) 

days.  

The confessional statement of the appellant Sepoy Mir 

Md. Abu Hanif (C.S.A.446), runs as under- 

“Avwg BDR GKRb wmcvnx bs 58925| Avwg 15/3/1976 Zvwi‡L Rb¥ 

Mªnb Kwi| Avwg 1/2/1994 Bs Zvwi‡L  BDR G wmcvnx c‡` †hvM`vb 
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Kwi| Avwg 6/1/09 Bs Zvwi‡L W«vgevRv‡bi Rb¨ wcjLvbvq XvKvq Avwm|  

Avwg 24/2/09 Bs Zvwi‡L  c¨v‡i‡W Ask MnY Kwi| Avwg Bs 25/2/09 

Bs Zvwi‡L `ievi n‡j hvB| Avwg `ievi n‡ji wcQ‡b ˆmwbK mvwi‡Z 

ewm| wWwR g‡nv`q Acv‡ikb WvjfvZ Kg©m~Pxi Dc‡i e³e¨ w`‡Z 

_v‡Kb, ZLb 2Rb †cvkvK civ A ¿̄avix BDR m`m¨ `ievi n‡j cª‡ek 

K‡ib| Zviv wWwRi cv‡k  wM‡q ùvovb| ZLb `ievi n‡ji †jvK Rb 

ˆn‰P ïi“ K‡i †`q| ‡mB  `ievi nj †_‡K  †ewi‡q †h‡Z _v‡K | Avwg 

I `ievi nj †_‡K  ‡ei n‡q hvB| Avwg †RwmI  †g‡mi wbKU ‡cuŠwQ‡j  

`ievi n‡ji w`K  †_‡K  ¸wji kã ïb‡Z cvB| Avwg Avgvi  jvB‡b P‡j 

hvB| Avwg jvB‡b DVvi Av‡MB nvwej`vi weR‡qi nv‡Z A ¿̄ †`L‡Z cvB| 

Avwg (AcvV¨) Pvi Zjvq D‡V hvB| Avwg Kvgi“j‡K †`wL| Avwg ZLb 

cªPzi †Mvjv¸wji kã ïb‡Z cvB| Avwg wmcvnx Avey eKi, wmcvnx, myinve, 

I wmcvnx Lwj‡ji Kv‡Q A ¿̄ †`L‡Z cvB| Avwg mvivivZ Qv‡` Ae ’̄vb 

Kwi| Qv‡` wmcvnx nvwKgmn Av‡iv A‡bK gy‡Lvkciv A ¿̄avix m`m¨ 

Ae ’̄vb K‡i| 26/2/09 Bs Zvwi‡L wmcvnx nvwKg ỳcyi 12 Uvq Avgvi 

Kv‡Q Zvi LMG †i‡L I †m Lvbv †L‡Z hvq| Avwg L.M.G wb‡q 5g 
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Zjvq ev_i“‡g XzwK| †Rvn‡ii bvgv‡Ri GKUz c~‡e© nVvr †Mvjv¸wj   

‡e‡o hvq| Avwg ZLb ev_i“‡gi Rvjbvi duvKv w`‡q 8 ivDÛ ¸wj Kwi| 

LvIqv †k‡l wmcvnx  Avgvi Kv‡Q Avmj Ges  †m Avgvi Kv‡Q †_‡K 

A ¿̄wU †bq| gvB‡K  A ¿̄ Rgv †`Iqvi Rb¨ †Nvlbv nq| †m A ¿̄ Rgv 

†`Iqvi  Rb¨ †Kv‡Z hvq| Avwg weKvj 4 Uvq wmcvnx Avki‡di mv‡_ 

wmcvnx RvwK‡ii nvRvixevM ’̄  fvovwUqv evmvq hvB| †mLv‡b Avwg 

BDwbdg© LywR Ges fvwMœcwZ ‰mwbK †PŠayixi  AvB‡bi k¡ï‡oi evmv 

hvÎvevox hvB Ges  Ae ’̄vb K‡i _vwK| Avwg 28/2/09 Bs Zvwi‡L 

hvÎvevox †_‡K PÆMªvg evqZzj B¾‡Z P‡j hvB| Ges 1/3/09 Zvwi‡L  

RTC& S evBZzj B¾‡Z †hvM`vb Kwi| 16/4/09 Bs Zvwi‡L Avgv‡K 

evqZzj B¾Z n‡Z XvKvq wewWAvi wcjLvbvq cvVv‡bv nq| GB Avgvi 

Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence as adduced by 

prosecution witnesses referred above appears vague, 

unspecified and unworthy of credit. P.W.281 claims to identify 

the appellant among huge number of BDR personnel who were 
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running with agitated mood and on firing. His identification of 

the appellant in above manner finds no credibility and his 

reference to regiment No. of the appellant and others justifies 

his testimony as tutored in view of the facts when he admitted 

in his cross-examination that the accused whose name he 

referred in his statement hailed from different Battalions and he 

did not know the I.D. No. of Sepoy of different Battalions. 

P.W.287 similarly claims to identify the Appellant and other 

accused among huge number of rebellions who were moving 

and running towards Darbar with agitated mood and on firing. 

He also referred their Battalion and Regiment No. but he 

admitted in his cross-examination that he did not work in 

Battalion No.37, 21, 16, 34 and 10. In view of the above fact 

his evidence also appears unreliable and unworthy of credit. 

P.W.443 also claims to identify the Appellant with arms and to 

make firing. He did not specify where he saw the appellant and 

other accused. His evidence in similar manner appears tutored. 

None of the above witnesses disclosed any culpability of the 

Appellant to any offence. His confession appears exculpatory. 



 

 

5847 

No certificate is given by the recording Magistrate as to its’ 

voluntariness. Such confession can’t be considered as evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are eye witnesses and they all identified the 

Appellant properly with their Regiment No. Although the 
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Appellant hailed from Battalion 10, but he was attached with 

Sadar Battalion to which all the P.Ws. hailed from. So there 

appears no doubt as to identification of the appellant by the 

P.Ws. They all saw the Appellant with arms, agitated mood and 

to make firing. The testimony of all the P.Ws. appears 

consistent corroborative, credible, reliable and worthy of credit. 

The confession of the appellant of taking arms and making fire-

‘Avwg LMG wb‡q 5 Zjvq ev_i“‡g XzwK| ..................... ev_i“‡gi 

Rvbvjvi dvKv w`‡q 8 ivDÛ ¸wj Kwi’ finds corroboration with the 

testimony of P.Ws. It is inculpatory in nature. All the P.Ws. are 

competent and their testimony as being remained 

unembellished, untainted, unimpeachable and worthy of credit 

trial Court on proper appreciation of the above evidence on 

record rightly found the Appellant guilty of the offence as 

charged for and no reason stands to warrants  any interference 

to the impugned order of conviction and sentence and the Crl. 

Appeal on behalf of the appellant is liable to be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Mir Md. Abu Hanif (C.S.A.446) 

stated in his confessional statement- 

“26/2/09 Bs Zvwi‡L wmcvnx nvwKg ỳcyi 12 Uvq Avgvi Kv‡Q Zvi 

LMG †i‡L I †m Lvbv †L‡Z hvq| Avwg L.M.G wb‡q 5g Zjvq 

ev_i“‡g XzwK| †Rvn‡ii bvgv‡Ri GKUz c~‡e© nVvr †Mvjv¸wj   ‡e‡o 
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hvq| Avwg ZLb ev_i“‡gi Rvjbvi duvKv w`‡q 8 ivDÛ ¸wj Kwi| 

LvIqv †k‡l wmcvnx  Avgvi Kv‡Q Avmj Ges  †m Avgvi Kv‡Q †_‡K 

A ¿̄wU †bq| gvB‡K  A ¿̄ Rgv †`Iqvi Rb¨ †Nvlbv nq| †m A ¿̄ Rgv 

†`Iqvi  Rb¨ †Kv‡Z hvq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 281, 287 and 443 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.281 deposed- 
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“AviI wKQz¶b ci Avwg `ievi nj †_‡K †ei n‡q `w¶b w`‡K EME 

‰mwbK jvB‡bi w`‡K iIqvbv nB| iv Í̄vq eû BDR m`m¨‡K mk ¿̄ 

D‡ËwRZ I AvµgbvZ¥K Ae ’̄vq ¸wj Qzo‡Z Qzo‡Z †`Šov †`Šwo Ki‡Z 

†`wL| Zv‡`i g‡a¨ 58785 wmcvnx Avãyj nvwKg, 58680 wmcvnx 

Kvgiæ¾vgvb, 58811 wmcvnx †mvnive †nv‡mb, 58907 wmcvnx Lwjjyi 

ingvb, 69096 wmcvnx Avey eKKi, 69115 wmcvnx Avkivdzj Avjg, 

69100 wmcvnx AvjgMxi 46694 bv‡qK myRb eoyqv, 58925 wmcvnx 

gxi †gvnv¤§` Avey nvwbd Ab¨Zg| gvBb e¨ZxZ mevB RTCNS Gi 

m`m¨|” 

P.W.287 deposed- 

“GKUz c‡i Avwg `ievi nj Z¨vM K‡i nvRvixevM Avgvi fvovK…Z evmvq 

hvIqvi D‡Ï‡k¨ wcjLvbv 5bs †MB‡Ui w`‡K †h‡Z ïi“ Ki‡j †`wL A‡bK 

wewWAvi m`m¨ A ¿̄mn D‡ËwRZ Ae ’̄vq `iev‡ii w`‡K ¸wj Ki‡Z Ki‡Z 

†`Š‡o †h‡Z †`wL| Zv‡`i g‡a¨ Avwg hv‡`i wPb‡Z cvwi Zviv n‡jv 

56989 wmcvnx AvKei †nv‡mb 37 e¨v‡Uwjqb, 63989 wmcvnx P›`b 

Kzgvi 21 e¨v‡Uwjqb| 45288 bv‡qK †gvt mvB ỳi ingvb 21 e¨v‡Uwjqb 

59630 bv‡qK †gvt gvneye Avjg 16 e¨v‡Uwjqb 55399 j¨vt bvt Avey 

Rvdi †gvt gwnDwÏb 34 e¨vUvwjqb 58925 wmcvnx gxi †gvt Avey nvwbd 
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10 e¨v‡Uwjqb H mKj Avmvgx‡`i m`i ivB‡dj e¨v‡Uwjq‡b mshy³ wQj 

Ges 52781 j¨vt bvt nvweeyj−vn evnvi m`i ivB‡dj e¨v‡Uwjqb|” 

P.W.443 deposed- 

“10.00 NwUKvq wcjLvbv Fire nq| mKj ‰mwb‡Ki nv‡Z A ¿̄ †`L‡Z 

cvB| 11.00 NwUKvq 63952 wmcvnx †iRvDj Kwig 53824 gyQv gyj−v, 

35210 nvwej`vi ewbK, 58925 wmcvnx gxi Avey nvwbd 52781 

nvweeyjøvn 53562 gwbi“j, 41106 myavsï iÄb AvP©vh 63952 †iRvDj 

†K mn A‡bK‡K †`wL mk ¿̄ Ae ’̄vq ¸wj Ki‡Z|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.449 Lance Naik/43303 Abu Sayed 

Md. Amir Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.139 Md. Jamal Uddin 
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 P.W.336 Abdul Majid, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R. 

P.W.139 Sepoy 65274 Md. Jamal Uddin of 44 Rifle 

Battalion deposed that on 25.02.2009 he was present in Darber. 

At about 9.25 A.M. a soldier entered into Darber with arms. 

Thereafter BDR personnel left Darbar. He also left Darber and 

came back to 44 Battalion. On his way to Battalion he came to 

see some BDR personnel making violence and among them he 

could identify 71344 Sepoy Hasan, the appellant 43303 Lance 

Naik Amir Hossain, 79004 Sepoy Tahid Miah. An unknown 

BDR person threatened him to take arms.  On 26.02.2009 at 

noon he left Peekhana crossing over the wall.  

In cross-examination on behalf of the appellant, he stated 

that he stayed in the residence of Sepoy Kamruzzaman. His 
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residence was to the north of 44 Battalion. He cannot say 

whether Amir Hossain went to Darber but he reiterated that he 

saw him with arms. He denied the suggestion that he deposed 

falsely.  

P.W.336 Abdul Majid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

30.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 475 and his 

signature 475/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he can’t say who brought the appellant before him. The 

appellant was taken on remand for 5(five) days. He denied the 

suggestion that the appellant was not given sufficient time for 

reflection and that he did not follow the provisions 164/364 of 

the Code of Criminal Procedure in recording statement and that 

the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

The confession of the appellant Abu Sayed Md. Amir 

Hossain (C.S.A.449), runs as under- 
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“Avwg 1983 mv‡j BDR G XzwK| MZ 25/02/09 Zvs mKvj 9 Uvq 

`ievi nj, BDR, HQ G wQjvg| 9.15 Uvi w`‡K mvg‡bi w`‡K ˆn ˆP 

I †Mvj‡hvM nq| A‡b‡Ki mv‡_ Avwg `ievi nj †_‡K ‡ei nB| ¸wji 

kã kyb‡Z cvB| jvB‡b wd‡i Avmvi c‡_ A ¿̄ nv‡Z K‡qK Rb‡K †`wL| 

jvB‡b bv †h‡q GKwU wbg©vbvaxb GKwU Building Gi wmuwoi bx‡P jywK‡q 

_vwK| †ejv 11.00/11.30 Uvi w`‡K ¸wji kã Kg‡j jvB‡bi mvg‡b 

Avwm| mevB‡K A ¿̄ ‡bIqvi Rb¨ e‡j A¯¿avixiv Ges e‡j †h hv‡`i A ¿̄ 

_vK‡e bv Zv‡`i mgm¨v n‡e g‡g© ej‡Z n‡e| Avgv‡`i †Kv‡Z †`q GKwU 

A ¿̄ wbB| cÖvq 100 ivDÛ ¸wj wbB| jvB‡b †cŠwQ 12.00 Uvi w`‡K| 

jvB‡bi Av‡k cv‡kB _vwK mviv w`b| iv‡ZI ILv‡b _vwK| Avgvi A‡ ¿̄i 

dvqvwis wcb wQj bv| 26/2/09 Zvs †KvZ n‡Z †evì jvMvB| †ejv 1.00 

Uvi w`‡K †g‡m Lvbv LvIqvi mgq cÖPÛ ¸wji kã ïwb ZLb Avwg GK 

ivDÛ D‡ov (Blank) dvqvi Kwi| †`wL mevB A ¿̄ Rgv w`‡”Q| †ejv 

2.00 Uvi  w`‡K AvwgI A ¿̄ Rgv w`B| †`wL †jvKRb me Civil Dress 

G P‡j hv‡”Q| †ejv 3.00 Uvi w`‡K cÖvPxi Uc‡K AvwgI Civil Dress 

G cÖvPxi Uc‡K k¨vgjx P‡j hvq| c‡i miKvix †Nvlbv g‡Z 1/03/09 Zvs 

KzwoMÖvg e¨vUvwjqv‡b †hvM`vb Kwi| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that prosecution cited P.W. 139 
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as solitary witness in proving the charges against the appellant, 

but his evidence does not inspire confidence to the proof of 

charges brought against the appellant beyond all reasonable 

doubt. He claims that on his way to Battalion he came to see the 

appellant but no specification where he saw him and in what 

manner. Merely seeing the appellant with others does not 

constitute any offence. No culpability of the appellant to any 

offence was disclosed by him. His reiteration in cross-

examination –‘Avwg Zv‡K A¯Î mn †`‡LwQ ’ can’t be considered as 

substantive evidence as it was stated after thought. From the 

confessional statement it is evident that he was taken on remand 

for 5 (five) days and obviously it is no more but a product of 

torture and it can’t be considered as evidence against him. In 

fact, it is a case of no evidence. The impugned order of 

conviction and sentence since awarded without any substantive 

evidence it must be re-called. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that there is no legal bar to base conviction on the testimony of 

a solitary witness in view of section 134 of Evidence Act, if 

such solitary evidence appears credible and trustworthy. P.W. 

139 is the eye witness to the occurrence. He identified the 

appellant properly with Regiment No. In challenging his 

testimony by way of cross-examination on behalf of the 

appellant he reiterated–‘ Avwg Zv‡K A¯Î mn †`‡LwQ ’. His above 

evidence appears credible and trustworthy. His confession is 
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corroborative to the evidence of P.W.139. P.W.336, the 

confession recording Magistrate duly certified the confession as 

voluntary-‘g‡b Kwi †h eI“e¨ †m”Qv cª‡Yvw`Z’.  

The learned Deputy Attorney General also submits that 

trial court on due consideration of the evidence on record 

rightly found him guilty of the offences as charged for and 

sentenced him accordingly and it does not warrant any 

interference.  Consequently, the Cr. Appeal filed on behalf of 

the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Abu Sayed Md. Amir 

Hossain (C.S.A.449) stated in his confessional statement- 

“†ejv 11.00/11.30 Uvi w`‡K ¸wji kã Kg‡j jvB‡bi mvg‡b Avwm| 

mevB‡K A ¿̄ ‡bIqvi Rb¨ e‡j A ¿̄avixiv Ges e‡j †h hv‡`i A ¿̄ _vK‡e 

bv Zv‡`i mgm¨v n‡e g‡g© ej‡Z n‡e| Avgv‡`i †Kv‡Z †`q GKwU A ¿̄ 

wbB| cÖvq 100 ivDÛ ¸wj wbB| jvB‡b †cŠwQ 12.00 Uvi w`‡K| jvB‡bi 

Av‡k cv‡kB _vwK mviv w`b| iv‡ZI ILv‡b _vwK| Avgvi A‡ ¿̄i dvqvwis 

wcb wQj bv| 26/2/09 Zvs †KvZ n‡Z †evì jvMvB| †ejv 1.00 Uvi 

w`‡K †g‡m Lvbv LvIqvi mgq cÖPÛ ¸wji kã ïwb ZLb Avwg GK ivDÛ 

D‡ov (Blank) dvqvi Kwi| †`wL mevB A ¿̄ Rgv w`‡”Q| †ejv 2.00 Uvi  

w`‡K AvwgI A ¿̄ Rgv w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.139 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 139 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 139 deposed- 

“c‡i Avwg `ievi nj Z¨vM K‡i 44 e¨vUvwjq‡b Avwm| c‡_ †ek wKQy 

Dk„sLj BDR m`m¨‡`i †`wL Zv‡`i g‡a¨ 71344 wmcvnx nvmvb, 

43303 j¨vt bvt Avgxi û‡mb, 79004 wmcvnx Zvwn` wgqv‡K wPb‡Z 

cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.487 Sepoy /77544 Md. Jashim Uddin.  

Trial court charged the appellant under Sections 

302/149/34/382/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habibur Rahman 

 P.W.411 Md. Farid Afrad 

 P.W.367 Tofayel Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R. 

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 
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Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to line. 

Around the line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jamarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Azim Patowary Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, Sepoy Jahangir, Lance Naik Ekramul, 

Sepoy Sankar, Lance Naik Manik, Lance Naik Badsha Mia, 

Sepoy A. Based and others with arms and to make firing and 

abusing with excited mood adjacent to line and also came to 

hear to make a direction by Sepoy Emran, Subader Maj. 

Gofran, Habilder Fajlul Huq, Habilder Sahabuddin, Habilder 

Jumrat Ali, Habilder Taher, Sepoy Azim to take up arms and to 

participate in the rebellion. At that time he also came to see 

Sepoy Juel and the appellant Jashim to make firing with arms. 

………………..  

In cross-examination on behalf of appellant, he stated 

that he deposed before I.O. of ‘Wvj fvZ Kg©m~Px’. The appellant 

hailed from his company. He was senior to him. He did not 

express his dissatisfaction. He was working under the 
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leadership of Maj. Shah Alam at Golf ground. Maj. Shah Alam 

was not present at Golf ground when he heard firing. He came 

back to line at about 10.00 A.M. and remained thereat till 11.15 

A.M.  He denied the suggestion that it was reported by medical 

examination that the appellant did not carry any arms. He 

denied the suggestion that the RAB interrogated him at 

different places together with the appellant. He denied the 

suggestion that death occured out of cross firing and that he 

deposed falsely.  

P.W.367 Tofayel Hossain, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

21.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 716 and his 

signature 716/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference for how long the appellant was on 

remand. He started recording of the appellant at 4.30 and sent to 

jail at 5.15 P.M. He denied the suggestion that he did not follow 

the provisions of 164/364 of the Code of Criminal Procedure in 
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recording the statement of the appellant and that the appellant 

did not make any confession.  

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Naib Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Enamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 

Therefrom, he came to see 77519 Sepoy Mafiz, the appellant 

77544 Jashim, 77260 Salim Reza, 79202 Binoy Karmaker, 

36897 Motiur, 68306 Khorshed, 72798 Jahir, 41238 Anower, 

54773 Hafiz and some other BDR personnel with arms and to 

make firing.  

The cross-examination Nazrul Islam and others was 

adopted on behalf of the appellant in which he stated that he 

knew golf field. He did not tell anything to Maj. Shah Alam. He 

denied the suggestion that the accused took shelter in the central 

Mosque and that he deposed falsely against him appellant at the 

instruction of the authority. 
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P.W.654 is the investigation officer, a formal witness. 

The confession of the appellant Md. Jashim Uddin 

(C.S.A.487), runs as under- 

“Na 24/02/09 Cw a¡¢lM pL¡m 8 V¡l pju Fall in quz Aaxfl 

Bj¡−cl ®L¡Çf¡e£l 30 Se ®m¡L clh¡−l ¢j¢ma qCz c¡lh¡l öl¦ qu 

pL¡m 9 V¡uz D.G j−q¡cu hš²hÉ öl¦ L−lez 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢ial ®ØV−Sl ¢c−L hs dl−el …¢ml në ö−e clh¡−l Ef¢ÙÛa 

pL−m c¡¢s−u f−sz pL−mC ®R¡V¡R¤¢V L−l ®hl quz B¢j f¢ÕQj clS¡ 

¢c−u clh¡l q−ml h¡¢q−l B¢pz aMe clh¡l q−ml ¢ial …¢ml në ö¢ez 

Aaxfl clh¡l qm ®b−L B¢j ®XCl£ g¡jÑ Hm¡L¡u Bl ¢f ®f¡−ø B¢p 

Hhw ®pM¡−e AhÙÛ¡e L¢lz ®pM¡e ®b−L m¡C−e B¢pz f−l BDR pcpÉl¡ 

Bj¡−cl ph¡C−L AÙ» ¢e−a h−mz ®hm¡ 12.40/12.15 Hl pju 24 

hÉ¡−V¢mu¡e ®L¡−al p¡j−e L¡W¡m h¡N¡−e ®f±R¡Cz ®pM¡−e 1¢V Q¡C¢eS 

l¡C−gm ®f−u a¡ NËqe L¢lz ®L¡−al clS¡ ®M¡m¡ ¢Rmz B¢j l¡C−gm ¢e−u 

f¤el¡u hÉ¡−V¢mu¡−el m¡C−e Bj¡l b¡L¡l ÙÛ¡−e ¢g−l B¢p Hhw ab¡u 

AhÙÛ¡e L¢lz 

f−l Na 26/02/09 Cw a¡¢lM−hm¡ 10.30 ¢j¢e−Vl ¢c−L 24 l¡C−gm 

hÉ¡−V¢mu¡−el ®L¡−a k¡Cz ®L¡−al h¡C−l B¢j BDR pcpÉ−cl ®c¢Mz 

f−l B¢j ®L¡−al ¢ial l¡C−gm ®l−M B¢j ®S¢pJ ®L¡u¡VÑ¡l Hl ¢fRe 

¢c−u ®hm¡ 10.50/11.00 V¡l ¢c−L ¢fmM¡e¡ q−a f¡¢m−u k¡Cz B¢j 
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X¡mi¡a LjÑp§Q£l 3000/- V¡L¡ ®f−u¢Rz B¢j ¢h−â¡q fÐ¢a−l¡−dl ®L¡e 

®Qø¡ L¢l e¡Cz HC Bj¡l hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that P.W.29 did not refer the 

Battalion/Regiment No. of the appellant, he merely referred the 

appellant as ‘Jashim’. There were as many as 7 BDR personnel 

named Jashim. His above identification is doubtful. His claim 

of seeing the appellant with arms on firing appears vague and 

unspecified.  He did not specify when he saw the appellant with 

arms and on firing. Admittedly he was at Golf ground and 

having heard firing sound he came to Line and in cross-

examination he further admitted that he remained in Line until 

11.50 A.M. P.W. 411 refers the Regiment No. of as many as 21 

Sepoys including the appellant which apparently appears 

unusual, unnatural, tutored and unworthy of credit. His 

testimony also appears vague and unspecified. None of the 

witnesses disclosed any culpability of the appellant to any 

offence. The confession of the appellant is exculpatory in 

nature. The appellant was taken on remand for five days as it is 

evident from his confessional statement. The confessional 
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statement of the appellant thus apparently appears a product of 

torture and such confession can’t be used as evidence. 

 Mr. Islam further adds that trial court having failed to 

assess and weigh the evidence erroneously found him guilty of 

the offences and sentenced arbitrarily and it calls for necessary 

interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that although P.W. 29 did not refer the Battalion/Regiment No. 

of the appellant but he has made it clear in cross-examination 

on behalf of the appellant -‘Avmvgx Avgvi †Kv¤cvbxi| Avwg Zvi I¯—v` 

wQjvg’. Thus there remains no ambiguity in his identification of 

the appellant. He saw the appellant firing with arms and it bears 

substantive evidence. P.W. 411 identified the appellant with his 

Regiment No. He also saw the appellant to with arms and on 

firing. The evidence of the prosecution witnesses is consistent 

and corroborative. It remains unassailed, unembellished at the 

face of cross-examination by the appellant. The confession of 

the appellant appears inculpatory –‘1Uv PvBbxR ivB‡dj †c‡q Zv 

MªnYKwi ............... Avwg ivB‡dj wb‡q cybivq Avgvi e¨vUvwjqv‡bi jvB‡b 

_vKvi ¯nv‡b wd‡i Avwm Ges Z_vq Ae¯nvb  Kwi|’ His confession, as of 

using arms, finds corroboration with the testimony of the 

prosecution witnesses. P.W.367, the confession recording 

Magistrate duly certified the confession as voluntary. No 

evidence appears on record to its involuntariness. Mere taking 
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in police custody does not ipso-facto render the confession as 

involuntary. 

The learned Deputy Attorney General also submits that 

trial Court on due appraisal of the evidence on record rightly 

found the appellant guilty of the offences as charged for and 

sentenced him accordingly and no reason stands to call for any 

interference. Consequently, the Cr. Appeal filed on behalf of 

the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 



 

 

5881 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Jashim Uddin 

(C.S.A.487) stated in his confessional statement- 

“Aaxfl clh¡l qm ®b−L B¢j ®XCl£ g¡jÑ Hm¡L¡u Bl ¢f ®f¡−ø B¢p 

Hhw ®pM¡−e AhÙÛ¡e L¢lz ®pM¡e ®b−L m¡C−e B¢pz f−l BDR pcpÉl¡ 

Bj¡−cl ph¡C−L AÙ» ¢e−a h−mz ®hm¡ 12.40/12.15 Hl pju 24 

hÉ¡−V¢mu¡e ®L¡−al p¡j−e L¡W¡m h¡N¡−e ®f±R¡Cz ®pM¡−e 1¢V Q¡C¢eS 

l¡C−gm ®f−u a¡ NËqe L¢lz ®L¡−al clS¡ ®M¡m¡ ¢Rmz B¢j l¡C−gm ¢e−u 

f¤el¡u hÉ¡−V¢mu¡−el m¡C−e Bj¡l b¡L¡l ÙÛ¡−e ¢g−l B¢p Hhw ab¡u 

AhÙÛ¡e L¢lz 

f−l Na 26/02/09 Cw a¡¢lM−hm¡ 10.30 ¢j¢e−Vl ¢c−L 24 l¡C−gm 

hÉ¡−V¢mu¡−el ®L¡−a k¡Cz ®L¡−al h¡C−l B¢j BDR pcpÉ−cl ®c¢Mz 

f−l B¢j ®L¡−al ¢ial l¡C−gm ®l−M B¢j ®S¢pJ ®L¡u¡VÑ¡l Hl ¢fRe 

¢c−u ®hm¡ 10.50/11.00 V¡l ¢c−L ¢fmM¡e¡ q−a f¡¢m−u k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 29 and 411 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 29 deposed- 

“ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi 

†gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, 

nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, 

wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi û‡mb wmcvnx 

Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ 

bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ mn D‡ËwRZ 

fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb| G‡`i g‡a¨ my‡e`vi †gRi 

†Mvdivb gwj−K nvwej`vi dRjyj‡K nvwej`vi kvnveywÏb nvwej`vi 

RygiZ Avjx nvwej`vi Zv‡ni wmcvnx Bgivb, wmcvnx AvwRg mK‡j 
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ˆmwbK‡`i jvBb †_‡K bx‡P †b‡g A ¿̄ ¸jvevi“` wb‡q we‡ ª̀v‡n AskMÖnb 

Ki‡Z wb‡ ©̀k w`‡Z _v‡Kb| GKB mg‡q wmcvnx Ry‡qj, Rwmg, A ¿̄ wb‡q 

fire Ki‡Z _v‡K|” 

P.W.411 deposed- 

“Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 77544 Rwmg, 

77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 68306 

†Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn A‡bK‡K 

k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.   

C.S. Accused No.488 Sepoy/74249 Md. Imam Hasan.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.340 Nazmul Haque 

 P.W.360 Ismail Hossain, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.340 Nazmul Haque deposed that on 25.02.2009 he 

was on duty as guard commander at Kazi Nazrul. After handing 

over the charge to Sepoy Monju he came back to his line. Then 

he heard firing. From varanda he came to see BDR personnel 

coming out from Darbar. He also came to see 65340 Sepoy 

Jahangir and some other with arms. They were directing all to 

come down in default threatened to fire. Among them he could 

identify Ekramul Islam, Subader Ashraf Ali, Habilder 

Shahbuddin, Naik Razzaque, the appellant Imam Hasan, Naik 

Shamsher, Sepoy Goni Amin, Sepoy Mannan, Sepoy Omar 

Faruque and Naik Razab Ali. They all were moving towards 

Darbar on firing.  
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In cross-examination on behalf of appellant, he stated 

that he can’t remember who told of firing. At that time he was 

on the 3rd floor on the line. After firing in Darbar he went to 

line considering safety. He came out on hearing mike of 

Jahangir. He came down at 11.30 A.M. He denied the 

suggestion that he had his duty with the appellant Imam Hasan 

at Museum. He denied the suggestion that the appellant had no 

duty at guardroom. There is no guardroom in Museum. He 

denied the suggestion that he deposed falsely.  

P.W.360 Ismail Hossain, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

27.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 687 and his 

signature 687/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.07.2009 and placed before 

him on 27.07.2009. The appellant did not complain of any 

torture. He denied the suggestion that he did not appraise the 

column 5 to the appellant and that he did not certify column 8 
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properly and that the appellant did not make any confession and 

that he did not comply the provisions of 164/ 364 of the Code 

of Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. In 

cross-examination on behalf of the appellant he admitted that he 

was taken on remand for 10(ten) days. 

The confession of the appellant Md. Imam Hasan 

(C.S.A.488), runs as under- 

“B¢j Na 05/03/05 Cw a¡¢l−M ¢h¢XBl  ¢pf¡q£ (¢S¢X) f−c ®k¡Nc¡e 

L¢lz ®VÊ¢ew ®no L−l 24 hÉ¡V¡¢mu¡e ¢fmM¡e¡u ®k¡Nc¡e L¢lz Bj¡l 

®j¡h¡Cm ew- 01735878516z ¢fmM¡e¡u °p¢eL m¡C−el f’j am¡u 

b¡La¡jz plL¡l£ ¢XE¢V Ll¡l SeÉ Bj¡l e¡−j HL¢V Q¡Ce£Q l¡C−gm 

Cp¤É ¢Rm k¡l h¡V ew- 611z 

Na 24/02/09 Cw a¡¢lM j¡ee£u fÐd¡e j¿»£ ¢fmM¡e¡u B−pez B¢j œ²£s¡ 

®h¡XÑ L¡−Rl l¡Ù¹¡u fÐd¡ej¿»£l ¢el¡fš¡ ¢XE¢V L¢l ®hm¡ 13.00 O¢VL¡ 

fkÑ¿¹z ¢hL¡m ®csV¡ (Af¡WÉ) L¢lz 

¢h¢XBl Hl c¡h£ c¡Ju¡ ®kje nah¡N ®lne p¤¢hd¡, B¢jÑl p¡−b ®hae 

i¡a¡ pja¡ p£j¡¿¹i¡a¡ CaÉ¡¢c Af¡−lne X¡m i¡a CaÉ¡¢c ¢e−u ¢h¢XBl 

pcpÉ−cl j−dÉ  ®r¡i ¢Rmz  
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Na 25/02/09 a¡¢lM pL¡m ®hm¡ ¢XE¢V Ll¡l SeÉ fÐÙ¹¤a q−u B¢j 24 

ew ®L¡−a k¡Cz ®L¡a ®b−L Bj¡l e¡−j Cp¤É Ll¡ l¡C−gm ¢e−u ¢hR¡e¡u 

pq 4ew ®N−V k¡Cz Bj¡l N¡XÑ Lj¡ä¡l ¢Rm e¡−uL ®j¡Ù¹g¡, mÉ¡¾j e¡−uL 

h¡cn¡z ¢pf¡q£ ¢Rm 06 Sez ¢pf¡q£ ¢qp¡−h B¢j Cj¡j ®q¡−pe, c¤m¡m, 

h¡h¤m ¢ju¡, Ba¡El, j¡qh¤h J Afl HLSe ¢Rmz a¡l e¡j j−e e¡Cz I 

¢ce pL¡m 7 V¡ ®b−L fl¢ce  pL¡m 07.00 V¡ fkÑ¿¹ ¢XE¢V ¢Rmz Bjl¡ 

¢àa£u (Af¡WÉ) ¢XE¢V pL¡m 9.00 ®b−L ®hm¡ 11.00 V¡ fkÑ¿¹ ¢Rmz 

(Af¡WÉ) ¢Rm ¢pf¡q£ c¤m¡mz Bjl¡ c¤CS−e ¢XE¢V öl¦ L¢lz ¢XE¢V ®f−o 

h−„l j−dÉ ®L¡−a l¡C−g−ml SeÉ cn l¡Eä L−l ®j¡V 80 l¡Eä …¢m 

b¡−Lz h¡−„l Q¡¢h N¡XÑ Lj¡ä¡l Hl L¡R ®b−Lz Bj¡−cl ¢XE¢V Qm¡L¡m£e 

pL¡m Ae¤j¡e 09.30 O¢VL¡l pju 15/20 Se j¤Mh¡d¡ AÙ»d¡l£ ¢h¢XBl 

pcpÉ 4 ew ®N−V H−p H−m¡ f¡a¡¢l …¢m R¤s−a b¡−Lz B¢j J c¤m¡m 

c¤am¡ ®b−L e£−Q e¡−j J N¡XÑ l¦−j k¡Cz e£−Q N¡XÑ Lj¡ä¡l−L ®c¢M e¡Cz 

N¡XÑ Lj¡ä¡l …¢m i¢aÑ h¡„ pq Q−m k¡uz Bj¡−cl A−Ù» …¢m ¢Rm e¡z 

Bj¡−cl−L a¡l¡ N¡XÑ l¦−jl ¢ial AÙ»pq BVL L−l l¡−Mz ®hm¡ 11.00 

V¡ fkÑ¿¹ Bj¡−cl pLm−L p¡r£ BVL L−l l¡−Mz ¢LR¤re fl f¢l¢ÙÛ¢a 

n¡¿¹  q−m B¢j Bj¡l l¡C−gm ¢e−u m¡C−e Q−m k¡Cz ®pM¡−e AhÙÛ¡e L¢lz 

4ew ®N−V ¢XE¢V b¡L¡ AhÙÛ¡u Bj¡l (Af¡WÉ) ®Qø¡ L¢l e¡Cz N¡XÑ 

Lj¡ä¡l−L f¡C e¡Cz …¢m ¢Rm e¡z 25/02/09 a¡¢lM ¢ceNa l¡−a 08/09 

V¡l ¢c−L ®L¡−a AÙ» Sj¡ ¢cCz l¡a m¡C−e AhÙÛ¡e L¢lz 25/02/09 
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a¡¢lM pLm (Af¡WÉ)z Na 28/02/09 a¡¢lM ¢fmM¡e¡u Bj¡l ®h¡e 

L¡Qf¤l ®b−L Bj¡l B−N lÉ¡h Bj¡−L d−lz HC Bj¡l Sh¡e¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that prosecution cited the 

testimony of P.W.340 as solitary witness against the appellant 

without corroboration of any other witness. But his solitary 

testimony is not so convincing that it can be solely based on for 

the impugned order of conviction and sentence to the appellant. 

His evidence appears incomplete, vague and unspecified. He 

did not refer the Battalion/Regiment No. of the appellant. It 

can’t be considered as substantive evidence in proving the 

charges against the appellant. The confession of the appellant as 

it appears is exculpatory in nature. The appellant was taken on 

remand for 10(ten) days. It is neither voluntary nor true. It can’t 

be taken into consideration as evidence. 
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Mr. Islam further adds that trial court having failed to 

weigh and assess the evidence on record erroneously found the 

appellant guilty of the offences as charged for and sentenced 

him arbitrarily and it warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that P.W. 340 is the eye witness to the occurrence. He saw the 

appellant with arms and to move towards Darbar on firing. He 

bears substantive evidence. His identification of the appellant 

has not been challenged rather it is claimed that he was on duty 

with him in Museum. His solitary evidence appears credible, 

convincing and trustworthy. Now it is the settled law that 

solitary testimony of a witness can solely be based for 

conviction of an accused if it appears credible and trustworthy. 

The confession of the appellant appears inculpatory in nature. 

P.W. 360 the confession recording Magistrate finds his 

confession as voluntary. Trial court having considered the 

evidence of P.W.340 credible and trustworthy together with 

confession of the appellant rightly found him guilty of the 

offences and sentenced him accordingly and it does not warrant 

any interference. Consequently, the Cr. Appeal filed on behalf 

of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Imam Hasan (C.S.A.488) 

stated in his confessional statement- 

“®hm¡ 11.00 V¡ fkÑ¿¹ Bj¡−cl pLm−L p¡r£ BVL L−l l¡−Mz ¢LR¤re 

fl f¢l¢ÙÛ¢a n¡¿¹  q−m B¢j Bj¡l l¡C−gm ¢e−u m¡C−e Q−m k¡Cz ®pM¡−e 

AhÙÛ¡e L¢lz 4ew ®N−V ¢XE¢V b¡L¡ AhÙÛ¡u Bj¡l (Af¡WÉ) ®Qø¡ L¢l e¡Cz 
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N¡XÑ Lj¡ä¡l−L f¡C e¡Cz …¢m ¢Rm e¡z 25/02/09 a¡¢lM ¢ceNa l¡−a 

08/09 V¡l ¢c−L ®L¡−a AÙ» Sj¡ ¢cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.340 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.340 provide direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W.340 deposed- 

“f‡q bx‡P †b‡g Avwm A‡bK‡K ¸wj Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi 

Avkivd Avjx, nvwej`vi mvnve DwÏb, bv‡qK iv¾vK BKivgyj Bmjvg, 

Bgvg nvmvb, bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx gvbœvb, wmcvnx 
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Igi dviæK, bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj Ki‡Z 

Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.515 Habilder/20683 Md. Alom Miah. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.42 Anwarul Islam 

 P.W.207 Masud Rana, 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of co-

accused- 

 Md. Sajjad Hossain (C.S.A.10) 

 Subader Maj. Sheikh Jubayer Hossain (C.S.A.298) 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 



 

 

5903 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.42 Anwarul Islam deposed that on 24.02.2009 he 

was entrusted to seat arrangement for the guests. On 25.02.2009 

he went to Darbar at 9.00 A.M. Sepoy Moyeen entered into 

Darbar with arms. Army officers disarmed him. DG asked all to 

take seat. BDR personnel left Darbar. DG asked the commander 

to control the troops. Officers moved for their respective unit. 

He left Darbar and went to his unit. On his way he came to see 

50/ 60 BDR personnel to go to their unit after taking arms from 

koth. In front of Mosque he came to see Lt. Col. Anower lying 

senseless. He took him to the cook house. After a while, Sepoy 

Aminul Islam, Habilder Farhad, Habilder Kashem, Naik 

Mostafa, the appellant Alam Miah, Sepoy Hekmat, Sepoy 

Litu Das, Naik Aziz, Sepoy Sorowar, Sepoy Taiob Sepoy Rubel 

and Lance Naik Fazlur Rahman being armed appeared in the 

cook house and asked him where he kept the officers. 

Thereafter, they left for Darbar. Later on he dressed Lt. Col. 

Anower with cook dress and send him to the hospital.  
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No cross-examination was made on behalf of the 

appellant Md. Alom Miah. 

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/ 25 A.M. and having afraid at first he hid himself and 

thereafter went to his residence. On the way to his residence, he 

came to see 55705 Rafiz Uddin, the appellant 20682 Habilder 

Alom, 55705 Rafiz Uddin, 38557 Habilder Farhad, 40551 

Habilder Kashem, 46508 Naik Golam Mostofa, 47050 Naik 

Azizur, 63421 Sepoy Hekmat, 63830 Sepoy Sarwar, 66838 

Sepoy Mahbul, 68116 Sepoy Toyeb, all of 13 Battalion and 

64141 Sepoy Enamul of 46 Battalion with arms  and to make 

firing with agitated mood.  

In cross-examination on behalf of the appellant, he stated 

that cookeries were collected from outside. No goods were 

collected from Jikatala. He had no other duty excepting 

cookeries . He denied the suggestion that the appellant Habilder 

Alom was at Zikatala from 8.00 A.M. to 1.00 P.M. He reiterated 

that he saw him with arms at about 8.30 A.M. On 25.02.2009 he 

was on duty at gate of Darbar.  He denied the suggestion that he 
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did not see the appellant with arms and that he had his 

implication with the occurrence and that he deposed falsely.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf the appellant he stated 

that the appellant was taken remand for 6(six) days. He denied 

the suggestion that he implicated the appellant falsely. 

The confessional statement of the co-accused Md  Sajjad 

Hossain (C.S.A.10)  runs as under- 

“Avwg wewWAvi Gi wmcvnx| 13.07.06 Bs ZvwiL n‡Z Avwg wcjLvbvq 

AvwQ| MZ 25.02.09 Bs ZvwiL mKvj AvbygvwKb 7.30 Uvq `ievi 

c¨v‡i‡W hvIqvi Rb¨ Avwg cȪ ‘wZ wbw”Qjvg| ZLb 13, ivB‡dj 

e¨v‡Uwjqv‡bi GKvD›U  K¬vK© wmcvnx gBb G‡m Avgv‡K e‡j †Zvgvi 

`iev‡i †h‡Z n‡e bv; †Zvvgi IqviwKs Av‡Q| †m Avgv‡K 24 

e¨v‡Uwjqv‡bi ev‡¯‹U ej MÖvD‡Û mKvj 9.00 Uvq †h‡Z e‡j| Avwg Zvi 

K_v g‡Zv †mLv‡b hvB|  1/2 wgwbU ci 44 e¨v‡Uwjqv‡bi wmcvnx †mwjg 

mn 10/12 wmcvnx †mLv‡b Av‡m|  GKRb Avgv‡K wR‡Ám K‡i GB †Q‡j 

GLv‡b Zzwg wK Ki| Avwg ewj Avwg IqvwKs G G‡mwQ|  gBb fvB 

Avgv‡K Avm‡Z e‡j‡Q| ZLb H †jvKwU Avgv‡K e‡j I gBb †Zvgv‡K 

Avm‡Z e‡j‡Q Zvn‡j wVK Av‡Q| Avgv‡`i mv‡_ ‡dwUK Zzwg Avgv‡`i 

mv‡_ Avm| Avwg I‡`i mv‡_ mKvj AvbygvwbK 9.15 Uvi w`‡K GK‡hv‡M 

†m›Uªvj †Kv‡Z hvB| ZLb †gRi wmivR m¨vi `iRvq G‡m wR‡Ám K‡i G 

evev †Zvgiv Kviv| m¨vi GB K_v ej‡ZB wmcvnx †mwjg mn Av‡iv 2 Rb 

m¨v‡ii gyL †P‡c a‡i| Zv‡K †e‡a †d‡j| m¨vi‡K Zvi wWDwU iæ‡g 

AvU‡K iv‡L| evB‡i †_‡K Zvjv jvwM‡q †`q| ZLb wiqvR m¨v‡ii 
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†gvevBj †dvbwU wmcvnx †mwjg †K‡o wb‡q Avgvi Kv‡Q †`q| Avwg Zv 

wb‡Ri Kv‡Q †i‡L †`B|  Zvici Avwg mn mevB †Kv‡Z hvB| 10/12 

R‡bi g‡a¨ †KD †KD †Kv‡Zi Zvjv †f‡½ †d‡j| Avgiv mevB †KvZ 

†_‡K A ¿̄ †bB| Avwg GKwU Gm, Gg, wR †bB| cv‡kB g¨vMvwRb †_‡K 

¸wj ‡jvW Kwi| Zvici `ievi n‡ji cv‡k myjZvb MÖvD‡Û P‡j hvB| 

Avwg dvKv dvqvi Kwi| Zvici wcjLvbvi wfZ‡i wbg©vbvaxb knx` dRjyj 

nK Bswjk wgwWqvg ¯‹z‡ji w`‡K hvB| †`wL †h GKwU wcK Avc Mvox 

†_‡K `ievi n‡ji w`‡K ¸wj Qzo‡Q| GKRb Avwg© Awdmvi †`Šwo‡q 

Avgv‡`i w`‡K Avm‡Z wQj| Avgvi mv‡_ †h 2 Rb wQj Zviv m¨vi‡K ¸wj 

K‡i| Avgv‡KI ¸wj Ki‡Z e‡j| Avgvi mv‡_ †h 2 Rb wQj Zv‡`i 1 

Rb‡K wPwb|  bvg wmcvnx kvnv`Z| †m UªvUz †kvKivi Rb¨ G‡mwQj Ges 

13, e¨vUvwjqv‡b mshy³ wQj| Avgvi mv‡_ _vKv 2 R‡bi K_vg‡Zv AvwgI 

¸wj Kwi| Avgv‡`i ¸wj‡Z H Avwg©  Awdmvi gviv hvq| Zvici Avgiv 

13, ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û P‡j hvB| †mLvb †_‡K AvbygvwbK 

11.00 Uv 11.30 Uvi w`‡K 3 bs †MB‡U hvB| ‡mLv‡b wM‡q wewfbœ wgwWqv 

I msev` Kwg©‡`i mv‡_ K_v ewj| Zvici Avevi 13 e¨v‡Uwjqv‡b wd‡i 

hvB| 13, e¨v‡Uwjqv‡bi GKRb my‡e`vi (hvi bvg Rvwb bv bZzb G‡m‡Q) 

wWDwU †M‡U †`q| Avwg †m †gvZv‡eK cÖvPx‡ii Kv‡Q wWDwU Kwi| 1/2 

N›Uv wWDwU Kivi ci †mLvb †_‡K wmMb¨vj †m›Uv‡ii gmwR‡`i eviv›`vq 

wM‡q e‡m _vwK| c‡ii w`b mKv‡j A_©vr 26/2/09 Bs ZvwiL Avevi 13, 

e¨v‡Uwjqv‡b P‡j hvB| †mLv‡b nvwej`vi Avj‡gi nv‡Z Gm,Gg,wR †`wL| 

GKUz ci gvB‡K ïwb †h cÖavbgwš¿ Avgv‡`i `vex †g‡b wb‡q‡Q Avcbviv 

mevB A ¿̄ Rgv †`b| ZLb Avwg 13, e¨v‡Uwjqv‡bi nvwej`vi (Avjdv 

†Kv¤úvbxi wm,GBP,Gg) ingv‡bi Kv‡Q A ¿̄ Rgv w`‡q e¨viv‡K P‡j hvB| 

Zvi ci ỳcyi 2.30 Uvi mgq wmwfj †cvlv‡K †avcv Lvbvi cvk w`‡q gB 

w`‡q Iqvj UcKvBqv cvjvBqv hvB| GB Avgvi Revbew›`|” 
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The confessional statement of the co-accused  Subader 

Maj. Sheikh Jubayer Hossain (C.S.A.298) runs as under- 

“Avwg 1976 mv‡j wewWAvi G †hvM`vb Kwi| 6/8/06 ZvwiL ivRkvnx 

n‡Z wewWAvi wcjLvbvq 13 e¨vUvwjqv‡b my‡e`vi †gRi wnmv‡e †hvM`vb 

Kwi| wewWAvi mßvn Dcj‡¶ 23/2/09 ZvwiL mÜvi ci †m›Uªvj 

my‡e`vi †gRi byyiæj Bmjv‡gi WvKv wgwUs G mKj my‡e`vi †gRi mn 

wmwbqi †RwmI I Avi we †RwmI I †K› ª̀xq Gb.Gm.G †gvU 7/8 Rb 

Dcw ’̄Z wQjvg| Zv‡`i bvg n‡jv my.‡g. AvbQvi, my. †g. mnx` my. †g 

†Mvdivb  gwjøK, wmwbqi my‡e`vi Rvnv½xi, bv‡qK my‡e`vi Avãyj 

Kv‡`i, my‡e`vi eveyj †nv‡mb| H wgwUs G byiæj Bmjvg Avgv‡`i Dci 

cÖ`Ë  `vwqZ¡ h_vh_fv‡e cvj‡bi wb‡ ©̀k †`b Ges wgwUs Gi †kl ch©v‡q 

e‡jb ‰mwbK‡`i `vex `vIqv wb‡q M¨vÄvg n‡Z cv‡i Ggb GKUv Avfvm 

cvIqv hv‡”Q| Ges Avgv‡`i wbR wbR e¨vUvwjqv‡b wM‡q wWwmwcøb †hb 

fv½v bv nq Zvi Rb¨ cÖ‡qvRbxq wb‡ ©̀k cÖ`v‡bi Rb¨ e‡jb byiæj 

Bmjvg m¨v‡ii D³iæc wb‡ ©̀k †c‡q Avwg 13 e¨vUvwjqv‡b wd‡i ˆbk 

†ivj K‡j cÖ‡Z¨K m`‡m¨i Dci b¨v Í̄ `vwqZ¡ h_vh_ fv‡e cvjb Ki‡Z 

Ges †Kvbiæc M¨vÄvg †hb m„wó bv nq Zvi Rb¨ mZK© _vKvi Rb¨ ewj| 

Gici 10 Uvi evmvq wdwi| ciw`b A_©vr 24/2/09 ZvwiL mKvj cÖavb 

gwš¿i Dcw ’̄wZ‡Z c¨v‡i‡W `k©K wnmv‡e Ask †bB| 24/2/09 ZvwiL 

Avgvi `vwqZ¡ ¯^vfvweKfv‡e cvjb Kwi Ges mÜ¨vi ci †ivj K‡j †Kvb 

†Mvj‡hvM bv NUvevi Rb¨ mevB‡K cybivq mZK© Kwi Ges iv‡Z evmvq 
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wd‡i hvB| ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i 

Ask MÖnb Kwi| †KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv 

w`w”Q‡jb| hLb Acv‡ikb Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb 

`ievi n‡ji `w¶b w`‡Ki `iRv w`‡q A¯¿ nv‡Z wmcvnx gvCb‡K cÖ‡ek 

Ki‡Z ‡`wL| Gici gvCb wWwR g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i 

a‡i ZLb `ievi n‡j dvKv mKj ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q 

I Mvm †f‡½ cvwj‡q †h‡Z _v‡K| AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q 

eviv›`vq Avwm ZLb †gRi Kvgiæj Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb 

Avgv‡K hvi hvi e¨vUvwjqv‡b wM‡q dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ 

w`‡K dvKv ¸wji kã ïb‡Z cvB| †gRi Kvgiæj m¨vi H Ae ’̄v †`‡L 

e¨vUvwjqv‡b bv wd‡i Ab¨ w`‡K hvb| Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL 

wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ wb‡q †KvZ †_‡K wdi‡Q| H mgq 

Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A¯¿ wb‡q †ei n‡Z †`wL| H w`‡b 

†Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  bv‡qK my‡e`vi mvB`| AvwgI 

gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU 

Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki 

gmwR‡` Ae¯’vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 26/2/09 ZvwiL 

mKvj 8.00 Uv ch©šÍ Ae¯’vb Kwi| 8.00 Uvi ci wbR Awd‡m  †diZ 

Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx AvjZvd, wmcvnx 

bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi Zv‡ni bv‡qK 

my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K †`L‡Z cvB| 
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25/2/09 Zvs mÜvq gmwR‡` _vKv Ae ’̄vq DËi w`K n‡Z jvk †evSvB 

3 Uwb UªvK I A¨v¤̂y‡jÝ GgbwU M¨v‡i‡Ri w`‡K Avm‡Z †`wL| 

26/2/09 Zvs 8.00 Awd‡m wd‡i Ae¯’vb Kwi| †ejv 1.00 Uvi w`‡K 

gvB‡Ki AvIqvR ïb‡Z cvB cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯^ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg wc mn 

K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 

my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi 

Mv‡W© A ¿̄ Rgv †`B| ciw`b wWGwW ‡ZŠwn‡`i wb‡ ©̀k g‡Z Avwg mn 

mKj BDwb‡Ui †jvK nvmcvZv‡j nvwRi nB| †mLv‡b †ZŠwn` mv‡ne 

Avgv‡`i nvmcvZv‡jB Ae¯’vb Ki‡Z e‡j| Gici ¯^ivóªgš¿x Avgv‡`i 

D‡Ï‡k¨ e³Zv †`q| Avwg we,wWAvi Gi †fZ‡iB wQjvg| 24/3/09 

ZvwiL Avgv‡K †MÖdZvi Kiv nq|” 

 Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W.42 

does not relate to the Appellant. He did not refer his 

Battalion/Regiment No. He simply referred the accused as ‘Avjg 

wgqvÕ and thus the Appellant did not cross-examine him. The 

Testimony of 207 appears vague and unspecified. He claims to 

see the Appellant and other accused on the way to his residence, 

but he did not mention where his residence was and when he 

saw the Appellant and other accused. He claims to hear firing 
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sound at 9.20/9.25 A.M and thereafter he hid himself first and 

then went to his residence, but in his cross-examination he 

stated that he saw the Appellant with arms at 8.30 A.M. His 

above statements appears contradictory and thus unworthy of 

credit. The Appellant was taken on remand but no confession 

could be attained.  

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants due interference.                 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.W.42 hailed from 13 Battalion 

and there is no doubt to his identification of the appellant. He 

referred the appellant properly as Habilder Md. Alom Mia and 

there is no other accused in the above name and designation in 

the case. He saw the appellant with arms and looking for army 

officers and thus asked him –‘mk¯Î Ae¯nvq KyK nvD‡R G‡m e‡j 

Awdmvi †Kv_vq †i‡LwQm’. P.W.207 also identified the Appellant 

with his Regiment No. He also saw the Appellant with arms, on 

firing and agitated mood. Their testimony is consistent and 

corroborative. They both have been thoroughly cross-examined 

and their testimony remains, unshaken, unembellished, 

unimpeachable and trustworthy.  

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of the evidence on record 
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rightly found the Appellant guilty of the offences as charged for 

and sentenced him accordingly and it does not call for any 

interference.           

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accuased Md. Sajjad Hossain (C.S.A.10) stated in his 

confessional statement- 
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“Zvici Avwg mn mevB †Kv‡Z hvB| 10/12 R‡bi g‡a¨ †KD †KD 

†Kv‡Zi Zvjv †f‡½ †d‡j| Avgiv mevB †KvZ †_‡K A ¿̄ †bB| Avwg 

GKwU Gm, Gg, wR †bB| cv‡kB g¨vMvwRb †_‡K ¸wj ‡jvW Kwi| Zvici 

`ievi n‡ji cv‡k myjZvb MÖvD‡Û P‡j hvB| Avwg dvKv dvqvi Kwi| 

Zvici wcjLvbvi wfZ‡i wbg©vbvaxb knx` dRjyj nK Bswjk wgwWqvg 

¯‹z‡ji w`‡K hvB| †`wL †h GKwU wcK Avc Mvox †_‡K `ievi n‡ji w`‡K 

¸wj Qzo‡Q| GKRb Avwg© Awdmvi †`Šwo‡q Avgv‡`i w`‡K Avm‡Z wQj| 

Avgvi mv‡_ †h 2 Rb wQj Zviv m¨vi‡K ¸wj K‡i| Avgv‡KI ¸wj Ki‡Z 

e‡j| Avgvi mv‡_ †h 2 Rb wQj Zv‡`i 1 Rb‡K wPwb|  bvg wmcvnx 

kvnv`Z| †m UªvUz †kvKivi Rb¨ G‡mwQj Ges 13, e¨vUvwjqv‡b mshy³ 

wQj| Avgvi mv‡_ _vKv 2 R‡bi K_vg‡Zv AvwgI ¸wj Kwi| Avgv‡`i 

¸wj‡Z H Avwg©  Awdmvi gviv hvq| Zvici Avgiv 13, ivB‡dj 

e¨v‡Uwjqv‡bi MÖvD‡Û P‡j hvB| †mLvb †_‡K AvbygvwbK 11.00 Uv 11.30 

Uvi w`‡K 3 bs †MB‡U hvB| ‡mLv‡b wM‡q wewfbœ wgwWqv I msev` Kwg©‡`i 

mv‡_ K_v ewj| Zvici Avevi 13 e¨v‡Uwjqv‡b wd‡i hvB| 13, 

e¨v‡Uwjqv‡bi GKRb my‡e`vi (hvi bvg Rvwb bv bZzb G‡m‡Q) wWDwU 

†M‡U †`q| Avwg †m †gvZv‡eK cÖvPx‡ii Kv‡Q wWDwU Kwi| 1/2 N›Uv 

wWDwU Kivi ci †mLvb †_‡K wmMb¨vj †m›Uv‡ii gmwR‡`i eviv›`vq wM‡q 

e‡m _vwK| c‡ii w`b mKv‡j A_©vr 26/2/09 Bs ZvwiL Avevi 13, 

e¨v‡Uwjqv‡b P‡j hvB| †mLv‡b nvwej`vi Avj‡gi nv‡Z Gm,Gg,wR 

†`wL|” 

Cco-accused Subader Maj. Sheikh Jubayer Hossain 

(C.S.A.298) stated in his confessional statement- 

“Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj 

A ¿̄ wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ 
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n‡Z A ¿̄ wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 

e¨vUvwjqv‡bi  bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i 

†`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb 

wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki gmwR‡` Ae¯’vb ‡bB| †mLv‡b 

25/2/09 Zvs n‡Z 26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb 

Kwi| 8.00 Uvi ci wbR Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ 

mg‡q A¯¿ nv‡Z wmcvnx AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, 

nvwej`vi mvB`, nvwej`vi Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: 

†njvj wmcvnx gvCb †K †`L‡Z cvB|” 

The confession statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Both the P.Ws. 42 and 207 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

 Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 42 and 207 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.42 deposed- 

“Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx 

Avwgbyj Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, 

Avjg wgqv, wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx 

m‡ivqvi| wmcvnx ˆZqe wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb 

mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb 

`ievi n‡j P‡j hvq|” 

P.W.207 deposed- 

“25/2/09 gvjvgvj evQvBKv‡j 9-20/25 wgt ¸wji kã ïwb| Avwg f‡q 

jywK‡q _vwK| c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 

55705 iwdR DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 

40551 nvwej`vi Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 

bv‡qK AvwRRyi 63421 wmcvnx †nKgZ 63830 wmcvnx m‡ivqvi 

66838 wmcvnx gvneye 68116 wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 

64141 wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ Ae ’̄vq ¸jv¸wj Ki‡Z 

†`wL|” 



 

 

5920 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  
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C.S. Accused No.525 Sepoy/67476 Md. Zakaria. 

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Md. Safiquzzaman 

 P.W.101 Alamgir Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 Among the P.Ws, P.W.1 Novojoti Khisna is the 

informant but he is not the eye witness to the occurrence. He 

lodged the F.I.R. having aware of the occurrence from different 

sources. The name of the appellant did not appear in the F.I.R.   

P.W. 53 Md. Safiquzzaman deposed that he was in 

Sainik mess. He heard of firing at 9.30 A.M. At about 10.45 

A.M. Lt. Col. Anowar came to ABC mess but afterwards some 

armed BDR personnel took him away. On that day, from  
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morning to evening whom he came to see with arms were Naik 

Bari, Sepoy Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy 

Golam Nabi, Sepoy Moyazzem, Ekramul, Jahangir, Habilder 

Sahidul, Lance Naik Ekramul, Sepoy Golam, Sahin, Sepoy 

Almas, A. Jalil, the appellant Jakaria, Enamul, Shafiqul, 

Najmul Sikder. He also saw many of them to make firing.  

In cross-examination on behalf of the appellant he denied 

that the suggestion that he did not see anything and he himself 

was an accomplice and that he deposed falsely.    

P.W. 101 Md. Alamgir Hossain deposed that on 

25.02.2009 he was in the Darber. At the entry of Sepoy Moyeen 

in Darber there happened violence. BDR personnel left Darber. 

He came out for Battalion. From the veranda of the I.N.T room 

he came to see 61520 Jahangir, Naik 48834 Naik Firoj, Sepoy 

64294 Faruk, Sepoy 57197 Kamrul, Sepoy 68910 Mousiur, 

Sepoy 80797 Ashraf, Sepoy 67197 Jalil, the appellant Sepoy 

67476 Zakaria, Sepoy 67615 Enamul with arms. He hid 

himself under the cot. On 26.02.2009 he left Peelkhana crossing 

over the wall. 
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In cross-examination on behalf of the appellant, he stated 

that he cannot remember whether he happened to meet with any 

accused. He came out from Darber at about 9.45A.M. He took 

shelter in I.N.T room From I.N.T room he came to veranda off 

and on. He took shelter in I.N.T. room at about 10.00 A.M. and 

left the room at 11.00 A.M. At that time Tohid, Mahbub, Biroji 

were also in INT room. Naik Zilur was in charge of I.N.T room. 

He had no meeting with any driver or any person of S.M. room. 

The veranda was 6' in breadth and the wall of the veranda 2'/ 2 

½' in height. On hearing firing sound sometimes he took shelter 

under table or sometimes under cot. He denied the suggestion 

that he never took stand in veranda nor took shelter in I.N.T 

room. From I.N.T room he went to Barack. He was in the 

Barack till 4.00 P.M. on 26.02.2009. He did not serve with 

Sepoy Zakaria. He denied the suggestion that he did not see 

anybody and that the accused were not present at the place of 

occurrence and that he himself was an accomplice.  

P.W.654 Abdul Kaldar Akanda is the investigation 

officer, a formal witness. In his cross-examination he denied the 
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suggestion that the appellant did not commit any office and that 

he has been made accused for denying a witness to the case.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of the P.Ws as 

referred above by the prosecution appears vague, unspecified, 

unusual and thus unreliable and unworthy of credit P.Ws 1 and 

654 are informant and the investigation officer, both are formal 

witnesses.  P.W. 53 was in his Sainik Mess and he claims to see 

the appellant with arms but no specification when, where and 

what manner he found the appellant. He further claims to say 

them-‘BDR G †mbv Awdmvi _vK‡e bvÕ but he did not depose clearly 

who raised such voice. He admitted in his cross-examination 

ÕKv‡K, KLb, †Kv_vq, wKfv‡e †`‡LwQ Zv ewj bvBÕ and further admitted 

‘Avwg †g‡Qi evwn‡i hvB bvBÕ  and remained ‘mKvj †_‡K mÜ¨v ch©š— 

ABC †g‡m wQjvg............. Avwg cywj‡ki wbqš¿‡b wQjvgÕ In view of the 

above facts his identification of the appellant with arms along 

with other 16 rebellions appears doubtful and it can’t be relied 

upon. P.W 101 left Derbar at the outset of the occurrence and 

took shelter in his Battalion. He claims to see the appellant 

from the varanda of INT room along with 8 other rebellions and 
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he identified all of them with their regiment No. which appears 

unusual, impracticable and thus unreliable. He admitted in his 

cross-examination that he remained in INT room but came out 

on varanda off and on. He deposed in his examination in-Chief-

that he hid himself under the Cot. In view of the prevailing 

situation he had to hide himself under Cot in the room and thus 

his claim of coming out on the varanda off and on does not 

inspire any confidence. None of the witnesses as referred above 

by the prosecution did not disclose any culpability of the 

appellant to any offence. Their evidence does not bear any 

substance to support the impugned conviction and sentence 

against the appellant.  

Mr. Aminul Islam further submits that trial court having 

failed to weigh and assess the evidence on record erroneously 

found him guilty of the offences and sentenced him illegally 

and that warrants due interference. Consequently, the Cr. 

Appeal filed on behalf of the Appellant be allowed.                  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant and both the witnesses, all hailed from 39 

Rifle Battalion. Both the P.Ws 53 and 101 appears as an eye 

witnesses to the occurrence and both of them identified the 

appellant with arms. There appears no shadow of doubt to their 

testimony. P.W 53 deposed that coming out from Darbar he 

took shelter in ABC Mess and came to varanda off and on and 

therefrom he came to the see the appellant with arms as a 
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member of an unlawful assembly with other rebellions who 

were all armed. Remaining in the ABC Mess from morning to 

evening and hiding himself under the cot as admitted in his 

cross-examination does not mean that he never came out 

therefrom. In dreadful situation as it was there, it was very 

usual and normal human behavior to come out on the varanda 

off and on out of inquisitiveness. His evidence appears usual, 

natural and bears credibility. P.W 101 also identified the 

appellant with his regiment No. since the appellant was familiar 

to him having served in the same Battalion. It is not unusual 

and unnatural to refer the regiment No. of the rebellions. It is 

apparent that the appellant had his active participation in the 

rebellion in attaining common intention/common in object to 

kill army officers in BDR and to that end he took up arms by 

plundering kote, as P.W. 53 deposed-‘Zviv ejwQj wewWAvi G †mbv 

Awdmvi _vK‡e bvÕ, and figured him as rebellion at the time of 

occurrence. 

The learned Deputy Attorney General also submits that 

trial court on proper assessment of the evidence on record 

rightly found the Appellant guilty of the offences and sentenced 
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him rightly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on behalf the Appellant be 

dismissed.  

      We have gone through, scanned and weighed the evidence 

of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 101 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ Both the P.Ws. referred above saw him 
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with arms, in unlawful assembly and to participate in the 

occurrence in furtherance of their common intention/object.   

P.W. 53 deposed-  

‘H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex 

wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj 

wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv 

Gbvgyj, kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL|’ 

P.W. 101 deposed-  

‘gv‡S gv‡S I.N.T  iæ‡gi eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ 

Ae ’̄vq †`wL Zv‡`i g‡a¨ 61520 RvnvsMxi, 48834 bv‡qK wd‡ivR, 64294 

wmcvnx dviæK, 57197 wmcvnx Kvgiæj, 68910 wmcvnx gwkDi 80797 wmcvnx 

Avkivd, 67197 wmcvnx Rvwjj 67476 wmcvnx RvKvwiqv 67615 wmcvnx 

Gbvgyj‡K A ¿̄mn †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.526 Naik /46508 Md. Golam 

Mostafa. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

P.W. 1 Novojoty  Khisha, informant 

 P.W.42 Anwarul Islam 

 P.W.207 Masud Rana 

 P.W.379 Konika Biswas, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.42 Anowarul Islam deposed that on 24.02.2009 he 

was entrusted to seat arrangement for the guests. On 25.02.2009 

he went to Darbar at 9.00 A.M. Sepoy Moyeen entered into 

Darbar with arms. Army officers disarmed him. DG asked all to 

take seat. BDR personnel left Darbar. DG asked the commander 
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to control the troops. Officers moved for their respective unit. 

He left Darbar and went to his unit. On his way, he came to see 

50/ 60 BDR personnel to go to their unit after taking arms from 

koath. In front of Mosque he came to see Lt. Col. Anower lying 

senseless. He took him to the cook house. After a while, Sepoy 

Ruble along with Sepoy Aminul Islam, Habilder Farhad, 

Habilder Kashem, the appellant Naik Mostafa, Alam Miah, 

Sepoy Hekmat, Sepoy Litu Das, Naik Aziz, Sepoy Sorowar, 

Sepoy Taiob and Lance Naik Fazlur Rahman being armed 

appeared in the cook house and asked him where he kept the 

officers. Thereafter, they left for Darbar. Later on, he dressed 

Lt. Col. Anower with cook dress and send him to the hospital.  

No cross-examination was made on behalf of the 

appellant Md. Golam Mostafa. 

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/ 25 A.M. and having afraid at first he hid himself and 

thereafter went to his residence. On the way to his residence, he 

came to see 40551 Habilder Kashem along with 55705 Rafiz 

Uddin,  20682 Habilder Alom, 38557 Habilder Fahad, the 
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appellant 46508 Naik Golam Mostafa, 47050 Naik Azizul, 

63421 Sepoy Hekmat, 63830 Sepoy Sarwar, 66838 Sepoy 

Mahbub, 68116 Sepoy Toyeb, all of 13 Battalion and 64141 

Sepoy Enamul of 46 Battalion with arms  and to make firing 

with agitated mood.  

In cross-examination on behalf of the appellant, he stated 

that he served with Forhad. On 25.02.2009 he had his posting in 

Sadar Company. He denied the suggestion that he did not see the 

appellant with arms and he played his role as rebellion and that 

he deposed falsely.  

P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 812 and her 

signature 812/1 series.  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5(five) days. He 

denied the suggestion that the confession of the appellant was 

obtained on coercion. \ 

The confession of the appellant Md. Golam Mostafa 

(C.S.A.526), runs as under- 

“ 1985 m‡b PvKix (BDR-G) †Z Avwm | cª_‡g wmcvnx, c‡i j¨vÝ 

bv‡qK, c‡i bv‡qK nB|  XvKvq Avwm 2006 m‡b| 24-2-09 Zvs 

c¨v‡i‡W wQjvg| ỳcy‡i Lvevi LvB| we‡K‡j †ivjK‡j †h‡q Avgvi i“‡g 

P‡j Avwm|25-2-09 Zvs 7.30Uvi `ievi  n‡j hvB| DG  mv‡ne  

9.00 Uvi w`‡K fvlb ïi“ K‡ib| Wvjfv‡Zi UvKvi K_v ej‡Z _v‡Kb  

9:30 Uvi w`‡K GKUv kã ïwb Ges †jvKRb `vwo‡q hvi| †`Š‡o mevi  

mv‡_  †ei n‡q hvq| jvB‡b P‡j Avwm| jvB‡bB mviv w`b ivZ `vuwo‡q 

_vwK | 25-2-09 Zvs mvivw`b  ivZB jvB‡j _vwK| 26/2/09 Zvs mKvj 

10.00 Uvi w`‡K ‡KvqvUv‡ii mvg‡b cwiZ¨v³ ivB‡dj c‡o Av‡Q †`‡L 

DwV‡q †Kv‡Z m‡½ m‡½ †i‡L Avwm| Gici jvB‡b Avwm| 27-2-09 Zvs 

Avgv‡`i nvmcvZv‡j wb‡q hvq| Gici Avgv‡K †MªdZvi K‡i|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W.42 

does not relate to the Appellant. He did not refer his 



 

 

5939 

Battalion/Regiment No. He simply referred the accused as 

‘Naik MostafaÕ and thus the Appellant did not cross-examine 

him. There are more than accused namely Naik Golam Mostafa 

(the appellant and C.S.626). The Testimony of 207 appears 

vague and unspecified. He claims to see the Appellant and other 

accused on the way to his residence, but he did not mention 

where his residence was and when he saw the Appellant and 

other accused. He claims to hear firing sound at 9.20/9.25 A.M 

and thereafter he hid himself first and then went to his 

residence. The confession of the Appellant is exculpatory in 

nature. He did not admit any guilt in his statement. More so, 

apparently it appears involuntary since it was obtained by 

coercion taking remand for 5 (five) days.   

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants due interference.                 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.W.42 hailed from 13 Battalion 

and there is no doubt by his identification to the appellant. He 

referred the appellant properly as Naik Mostafa which hailed 

from 13 Battalion and other co-accused namely Naik Golam 

Mostafa (C.S.A.626) hailed from 24 Battalion. He saw the 

appellant with arms, on firing and look for army officers and 

thus asked him –‘mk¯Î Ae¯nvq KyK nvD‡R G‡m e‡j Awdmvi †Kv_vq 
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†i‡LwQm’. P.W.207 also identified the Appellant with his 

Regiment No. He also saw the Appellant with arms, on firing 

and agitated mood. Their testimony is consistent and 

corroborative. They both were thoroughly cross-examined and 

their testimony remains, unshaken, unembellished, 

unimpeachable and trustworthy. The confession of the 

Appellant appears inculpatory, admitted to take up arms and 

finds corroboration to the evidence of P.Ws.42 and 207. No 

evidence appears that it was obtained by coercion. Mere taking 

on remand ipso-fact does not render the confession involuntary. 

Confession recording Magistrate duly certified it as voluntary.  

The confession of the appellant thus bears evidentiary value.     

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of the evidence on record 

rightly found the Appellant guilty of the offences as charged for 

and sentenced him accordingly and it does not call for any 

interference.   Consequently, the Cr. Appeal filed on behalf of 

the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Golam Mostafa (C.S.A.526) 

stated in his confessional statement- 

“26/2/09 Zvs mKvj 10.00 Uvi w`‡K ‡KvqvUv‡ii mvg‡b cwiZ¨v³ 

ivB‡dj c‡o Av‡Q †`‡L DwV‡q †Kv‡Z m‡½ m‡½ †i‡L Avwm| Gici 

jvB‡b Avwm| 27-2-09 Zvs Avgv‡`i nvmcvZv‡j wb‡q hvq| Gici 

Avgv‡K †MªdZvi K‡i|’’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 42 and 207 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.42 deposed- 

“Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx 

Avwgbyj Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, 

Avjg wgqv, wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx 

m‡ivqvi| wmcvnx ˆZqe wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb 
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mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb 

`ievi n‡j P‡j hvq|” 

P.W.207 deposed- 

“25/2/09 gvjvgvj evQvBKv‡j 9-20/25 wgt ¸wji kã ïwb| Avwg f‡q 

jywK‡q _vwK| c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 

55705 iwdR DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 

40551 nvwej`vi Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 

bv‡qK AvwRRyi 63421 wmcvnx †nKgZ 63830 wmcvnx m‡ivqvi 

66838 wmcvnx gvneye 68116 wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 

64141 wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ Ae ’̄vq ¸jv¸wj Ki‡Z 

†`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.529 Sepoy/67804 Md. Shafiqul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/342 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.53 Md. shafiquzzaman 

 P.W.66 Md. Abdul Kuddus 

 P.W.91 Md. Jamal Uddin 

 P.W.320 Shamima Parvin, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 53 Md. Safiquzzaman deposed that he was in 

Sainik mess. He heard of firing at 9.30 A.M. At about 10.45 

A.M. Lt. Col. Anowar came to ABC mess but afterwards some 

armed BDR personnel took him away. On that day, from  

morning to evening he came to see Naik Bari, Sepoy Mamnoor 

Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, Sepoy 

Moyazzem, Sepoy Shah Alam, Ekramul, Jahangir, Habilder 

Sahidul, Lance Naik Ekramul, Sepoy Golam Sahin, Sepoy 

Almas, A. Jalil, Jakaria, Enamul, the Appellant Shafiqul and 
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Najmul Sikder with arms along with other armed Sepoys. They 

were saying ‘wewW Avi G †Kvb †mbv Awdmvi _vK‡e bvÕ. He also saw 

many of them to make firing.  

In cross-examination on behalf of the Appellant, he 

stated that the line of 13 battalion was at different place. He told 

of the occurrence to his commander. He was not with uniform. 

The uniform and badge Lt. Col.  Anower were kept in the store 

room. The uniform of cook was also thereat. He denied the 

suggestion that he remained in the store with Lt. Col. Anower 

and that he deposed falsely.  

P.W.66 Md. Abdul Kuddus deposed that on 25.02.2009 

he attended Darber. At the disorder in Darber he went out at 

gate No. 5. Having failed to get out he took shelter behind the 

residence of Principal’s Quarter. Thereafter he came back to his 

office. There he found  Sepoy Shah-Alam, Mamun, Gausul 

Azam, the appellant Shafiqul, Golam Nabi, Moyazzem 

Ekramul and Farooque to move around with arms and agitated 

mood. 

In cross-examination on behalf of the Appellant he stated 

that he deposed before I.O. on 13.09.2009. He denied the 
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suggestion that he did not see the Appellant with arms and that 

he deposed falsely to escape himself as an accused and to save 

his service.  

P.W.91 Md. Jamal Uddin stated that he attended Darber 

on 25.02.2009 at 8.00A.M. At one stage Sepoy Moyeen entered 

into Darber with arms and pointed arms towards DG. BDR 

personnel left Darber. On coming out from Darber he heard 

firing. He rushed to his Battalion. Later on from the side of 

‘aywcLvbvÕ he came to see 59466 Sepoy Safallah, 63535 Sepoy 

Sharif, the appellant 67804 Sepoy Shafiqul with arms to cross 

over him. He hid himself at his place. On 26.02.2009 at about 4 

P.M us left Peelkhana. He deposed before the I.O. on 

26.02.2009.  

In cross-examination on behalf of the Appellant, he 

stated that he deposed before the I.O. on 26.08.2009 in his 

Battalion. He came out from Darber at about 9.45 A.M. and 

went to Barak at about 10.00 A.M. He remained in the Barak 

for about an hour. He saw Naik Delowyer in the Barak. He tried 

to make communication with the authority but failed. He came 

down from Barak at about 11.00 A.M. The BDR personnel also 
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observed him. Safiqul threatened him to take arms. There was 

miking that if anybody remains without arms he would be shot. 

He denied the suggestion that accused Safiqul was without any 

arms. His commanding officer was Lt. Col. Anower. He 

reiterated that accused Safiqul was in Darber. He denied the 

suggestion that as being afraid he could not identify any body.  

 P.W.320 Shamima Parvin, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

03.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 296 and her 

signature 296/1 series.  

In cross-examination on behalf of the Appellant, she 

denied the suggestion that she did not appraise column 5 to the 

Appellant and that the Appellant was not given sufficient time 

for reflection and that she did not certify to its voluntariness and 

that the Appellant did not make any confession and that he did 

not follow the provisions of law in recording the statement of 

the Appellant.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the Appellant, he 

denied the suggestion that there was no specific allegation 

against the Appellant. P.W.66 hid himself till 12.00 hours. He 

did not depose when he came out to Line. He did not depose in 

161 statement that he saw the Appellant with arms and also did 

not depose that the Appellant threatened to take arms.  

The confession of the Appellant Sepoy Md. Shafiqul 

Islam (C.S.A.529), runs as under- 

“25/0/10/09 a¡¢l−M A¡¢j ®X He¢pJ ¢q−p−h ¢XE¢V−a ¢Rm¡jz5V¡ ®j−p 

p¢SÅ ®cu¡ ®eu¡ ®cM¡−n¡e¡ L¢lz 7.00-7.15 fkÑ¿¹ I L¡S L¢lz ¢X ¢Sl 

¢el¡fË¡l  SeÉ A¡j¡−L jÉ¡N¢Se A¢gp¡l Mhl ®cuz A¡¢j jÉ¡N¢Se 

A¢gp¡l e¡j e¤l¦m qL h¡ e¤l¦m q¤c¡l p¡−b ®L¡u¡VÑ¡l  N¡−XÑ k¡Cz IM¡e 

®b−L Q¡¢h ¢eu¡ jÉ¡N¢S−e k¡Cz ¢X¢S ¢el¡fË¡ Ll¡l SeÉ q¡¢hmc¡l jæ¡e,  

j¢el ¢hd¡e, A¡¢lg A¡¢aL fÐ−aÉL−L  30 l¡Eä  L−l N¤¢m ®cC, p¡−b 

e¤l¦m ýc¡ p¡−qh ¢R−me, IM¡e ®b−L jÉ¡N¢Se 7.30 V¡l ¢c−L hå L¢lz 

Q¡¢h ®L¡u¡VÑ¡l N¡−XÑ Sj¡ ®cCz I M¡e ®b−L B¢j h¤S¤l£ M¡e¡u k¡Cz 5V¡ 

−j−p j¡wp ¢halZ L¢lz IM¡e ®b−L  Nl¦l  M¡j¡−l k¡Cz Nl¦, c¤d, ¢Xj, 

®mu¡l j¤lN£ J ®f¡m¢VÊ j¤lN£ ¢qp¡−hl SeÉ h¢pz aMe clh¡l qm ®b−L 

…¢ml në ö¢ez Q¡¢l¢c−L ®m¡LSe ®R¡V¡R¤¢V Ll−a b¡−Lz ®LE ¢LR¤ hm−a 

f¡−l e¡z ¢LR¤ °p¢eL hm−a  b¡−L k¡l q¡−a AÙ» b¡L−he¡ a¡−L N¤¢m Ll¡ 

q−hz aMe A¡¢j 2ew ®n−X Nl¦l ¢ial m¤L¡Cu¡ b¡¢Lz l¡a A¡e¤j¡¢eL 

10.00V¡u r¥d¡l k¿»e¡u  M¡j¡l ®b−L ®hl q−u ¢eS °p¢eL m¡C−e A¡¢pz 

VÊ¡wL ®b−L j¤¢l J A¡−fm ¢eu¡ A¡h¡l Nl¦l  M¡j¡−l k¡Cz p¡l¡l¡a IM¡−e 

b¡¢L 26/02/09 a¡¢lM ¢hL¡−m 4.00 V¡u O¤¢j−u E¢Wz  A¡−n f¡−n 
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L¡E−L ®c¢M e¡Cz A¡¢j ¢eS ¯p¢eL  m¡C−el  p¡j−e H−p e¡−uL g¡l¦L, 

e¡−uL l¢qj J mÉ¡¾p e¡−uL m¢ag−L ®c¢Mz A¡¢j J m¢ag °p¢eL m¡C−e 

k¡Cz I l¡−a °p¢eL m¡C−e O¤j¡Cz fl¢ce pL¡−m A¡¢j Nl¦l ¢Qõ¡f¡õ¡ 

ö−e IM¡−e k¡Cz aMe j¡C−L ö¢e ®k, ph¡C−L −j¢X−L−m ®k−a hm−a−Rz 

®j¢X−L−m QCm¡ ®Nm¡jz 3am¡u ¢eu¡ k¡uz ül¡ø j¿»£ h−me ®k ¢fmM¡e¡ 

®QL q−hz ®QL e¡ qJu¡ fkÑ¿¹ IM¡−e b¡L−a q−hz” 

Mr. Md. Khairul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W.53 

appears vague and unspecified. He claims to see number of 

accused from morning to evening without mentioning any place 

and particular action but merely with arms. His above evidence 

appears unworthy of credit. He admitted in cross-examination 

on behalf of Mamun Jahangir and others ‘Kv‡K, KLb, †Kv_v wKfv‡e 

†`‡LwQ Zv ewj bvB|Õ Furthermore he did not refer the 

Battalion/Regiment. No. of the Appellant but merely referred as 

Shafiqul. There were so many BDR persons named Shafiqul. 

The testimony of P.W.66 also inspires no confidence. 

Admittedly coning out from Darbar he hid himself behind 

Principal’s quarter and thereafter claims to come at his office 

and see the Appellant with arms. In such horrific situation his 

coming into office appears unusual and unreliable. He also did 
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not mention the Battalion/Regiment No. of the Appellant. His 

identification of the Appellant is not proper. Having heard 

firing in Darbar P.W.91 rushed to his Battalion but further 

claims to come beside ‘aywcLvbvÕ and therefrom he came to see the 

Appellant and two Sepoys with arms to cross-over him. His 

coming out from Battalion beside ‘aywcLvbvÕ in the prevailing 

situation appears unreliable. His reference of Regiment No. also 

appears tutored. His statement in cross-examination ‘kwdKzj 

Avgv‡K agK †`q A ¿̄ Avb‡ZÕ is after thought. His above testimony is 

tainted and embellished as per admission of P.W.654, the 

investigation officer ‘kwdKzj‡K mk ¿̄ Ae ’̄vq †h‡Z †`‡L mv¶xi †m K_v 

161 avivq bvB| kwdKzj A ¿̄ Avb‡Z agK †`q Zv 161 avivq bvBÕ. The 

confession of the Appellant is exculpatory in nature and it has 

no evidentiary value. Trial court having failed to weigh and 

assess the evidence on record erroneously found him guilty of 

the offences and sentenced him arbitrarily.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant as well as all the P.Ws. hailed from 13 

Battalion and as there is no doubt to the identification of the 

Appellant by the P.Ws. Only one Sepoy named Shafiqul was in 

BDR. All the P.Ws. are eye witnesses to the occurrence and 

they all saw the Appellant with arms. P.Ws.53 further heard 

him to say ‘wewW Avi G †mbv Awdmvi _vK‡e bvÕ. P.W. 66 saw the 

Appellant with arms and to move around with agitated mood. 

P.W.91 identified the Appellant with his Regiment No.2 and 
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saw him with arms to go forward. The testimony of P.Ws. bears 

substance. From the evidence of prosecution witnesses it 

appears that the appellant was an active participant to the 

rebellion for fulfillment of their common object/common 

intention of uprooting the army officers form BDR and 

consequently caused death to 74 persons including 57 army 

officers. Trial court on proper assessment of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The confession of the appellant appears inculpatory and 

it bears no substance.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. P.W. 53 

disclosed the common intention/object of the BDR personnel 

behind the occurrence.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53, 66, 91 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  
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‘MZ 25-2-09 Avwg wcjLvbvq ‰mwbK †g‡Q wQjvg| 9
1
2  Uvq `ievi n‡j 

¸wji kã cvB| 10-45 wgt †jt Kt Av‡bvqvi Avgvi ABC ‡g‡Q c‡i A ¿̄avix 

wewWAvi m`m¨iv Zv‡K Zz‡j wb‡h hvq| H w`b mKvj †_‡K we‡Kj ch©š— Avwg 

hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx 

dvi“K û‡mb, wmcvnx †Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, 

nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb 

wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wM|’ 

P.W. 66 deposed-  

‘`iev‡i MÛ‡Mvj nIqvq 5 bs †M‡U P‡j hvB| †mLvb †_‡K †ei n‡Z bv 

†c‡i wcÖwÝcvj mv‡n‡ei †KvqvUv‡ii wcQ‡b jywK‡q _vwK| c‡i Awd‡m P‡j Avwm| 

†mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg, kwdKzj, †Mvjvg bex, †gvqv‡¾g, 

GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ Ae ’̄vh Nyiv‡div Ki‡Z †`wL|’ 

P.W. 91 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡j ¸wji kã cvB| Avwg ª̀“Z e¨vUvwjq‡b 

P‡j hvB| c‡i aywc Lvbv cv‡k  wM‡q †`wL H-59466 wmcvnx mvdvj−v 63535 

wmcvnx kixd 67804 wmcvnx kwdKzj‡K mk ¿̄ Ae ’̄vq Avgvi cvk w`‡q †h‡Z 

†`wL|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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   C.S. Accused No.530 Sepoy/78224 Md. Rashed Ali 

Sardar. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

P.W. 1 Novojoty Khisha, informant, 

 P.W.219 Syful Islam 

 P.W.327 Sadrul Alom 

 P.W.339 Ferdous Ara, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W. 219 deposed that on 25.02.2009 he was entrusted to 

distribute the cookeries. At the time of distribution of cookeries 

he heard firing sound. He then asked others to go to Line. He 

came to see 2/3 hundred BDR personnel to plunder arms and to 

express joy. Among them he came to see 48401 Naik Nurul 

Islam, 37383 Habilder Hatem Ali, 37606 Habilder Kibria, 

80811 Sepoy Tariqul, 80613 Sepoy Saidur, the appellant 

78224 Sepoy Rashed, 78506 Sepoy Kalam and 77221 Sepoy 

Sabel to run towards Darber.  

In cross-examination on behalf of appellant he stated that 

he came to his unit at 10.00 A.M. and see therefrom 2/3 

hundred BDR personnel to run around. Some of them were with 

uniform and some were with different dress. Some of them 

were running towards Darbar. He did not refer the name of the 

accused who were running. He denied the suggestion that he 

did not see the appellant to run and that he deposed falsely.  

P.W. 327 Sadrul Alom deposed that on the date of 

occurrence he was in the hospital as Assistant. At about 9.A.M. 

he heard firing from outside. From O.T. on 4th floor he came to 

see at ground level that some BDR personnel were running and 
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some BDR personnel inviting to join in the rebellion. 

....................................... He remained in the hospital till 

evening on 26th Feb, 2009. The BDR personnel came to 

hospital and threatened them of their consequence. After 

evening on 25th Feb, 2009 he came to see the Appellant Sepoy 

Rashed to come into hospital with arms.  

In cross-examination on behalf of appellant, he stated 

that excepting a few none of the accused hailed from his unit. 

He did not depose father’s name of the accused before the I.O. 

He denied the suggestion that he did not tell the name of the 

father of the accused since he did not know them.  He heard the 

name of Sepoy Rashed from the soldiers of his unit. He denied 

the suggestion that the Appellant Rashed remained in his own 

Line and that he deposed falsely of his appearance in the 

hospital with arms. 

P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the appellant as exhibit 511 and her 

signature 511/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 23.07.2009 and placed 

before him on 30.07.2009.  He was taken on remand for 5(five) 

days. He denied the suggestion that the appellant did not make 

any confession and that he gave false certificate.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.219 deposed before him the name of two persons 

namely Sepoys 77221 Sabid Hossain and 78506 Abul Kalam 

but he did not implicate them as accused to this case perhaps 

for want of evidence against them. There was no witness 

against the appellant excepting P.W.219. P.W.219 did not 

specify when he came to see 200/300 persons after returning to 

his Unit. He also did not specify where he saw the appellant in 

Peekhana. He deposed before him that he was on duty in 

cleaning cookeries and preparing breakfast. He recorded the 

statement of Habilder (32769) Sheikh Belal Uddin who 

deposed before him that he was on duty with P.W.219 in 
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cleaning cookeries  but he did not refer the name of P.W.219. 

Habilder Sheikh Belal did not refer the name of the appellant. 

He arrested the appellant on 23.07.2009 and recorded the 

statement of P.W.219 on 31.08.2009. P.W.219 remained in 

Peekhana till that date after the occurrence. He denied the 

suggestion that P.W.219 deposed as he was tutored.  

The confession of the appellant Md. Rashed Ali Sarder 

(C.S.A.530), runs as under- 

“Avwg wewWAvi, wcjLvbvq 13 e¨vUvwjqv‡bi ˆmwbK wQjvg| MZ 

25/2/09 ZvwiL R.S.B MÖvD‡Û †Pqvi mvRv‡bvi `vwqZ¡ wQj mKvj 

6.00Uvq| H `vwqZ¡ cvjb Ki‡Z hvB| Abygvb 8.00 Uvq ˆmwbK jvB‡b 

wd‡i Avwm Ges wekÖvg Ki‡Z wM‡q Nywg‡q cwo| Abygvb 10.00 NwUKvq 

wPrKv‡i Nyg fv‡½ wKQzÿ‡bi g‡a¨B ¸wji kã ïb‡Z cvB| Zvi wKQzÿb 

ci GKRb gy‡Lvkavix I A ¿̄avix ˆmwbK jvB‡b Xz‡K ˆmwbK jvB‡bi 

wewìs G ¸wj Ki‡Z _v‡K| Ges bx‡P †b‡g A ¿̄ wb‡Z wb‡ ©̀k †`q|  Avwg 

mn jvB‡b _vKv mK‡jB bx‡P †b‡g Avwm Ges ïb‡Z cvB A ¿̄ wb‡Z 

A¯̂xKvi Kivq nvwej`vi AvwRR‡K cv‡q ¸wj K‡i‡Q hv Rvb‡Z †c‡i 

Avwg Ges Avgvi mv‡_ _vKv mevB †Kv‡Z hvB Ges Avwg Avgvi bvgxq A ¿̄ 

wb‡q e¨viv‡K wd‡i Avwm| wKQzÿb †mLv‡b _vKvi ci ïb‡Z cvB †KD 

GKRb wPrKvi K‡i ej‡Q †KD jvB‡b _vK‡e bv _vKv‡j ¸wj Kiv n‡e 
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ZLb ˆmwbK jvB‡bi Uq‡j‡U cvwj‡q _vwK| Gici n‡Z wKQz mgq jvB‡b 

Ges wKQz mgq Uq‡j‡U cvwj‡q _vwK| †fvi iv‡Z jvB‡b wM‡q A ¿̄ wb‡q 

Nywg‡q cwo| mKv‡j 12.00 Uvi w`‡K Nyg †_‡K †R‡M A ¿̄ Rgv †`evi 

wb‡ ©̀k ï‡b †Kv‡Z A ¿̄ Rgv †`B Ges jvB‡b wd‡i Avwm| Gici 

wcjLvbvi 3 wK: wg: GjvKv duvKv Kivi ‡Nvlbv ï‡b f‡q wmwfj ‡Wª‡m 

cÖvPxi Uc‡K bv‡Uvi PvPvi evmvq P‡j hvB| 3/3/09 ZvwiL miKvix 

wb‡ ©̀‡k wcjLvbvq cÖ‡ek Kwi| 23/7/09 Zvs cywjk Avgv‡K †MÖdZvi 

K‡i|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 219 

appears vague, unspecified and unreliable. He deposed that he 

saw the appellant in plundering arms and to move towards 

Darbar, but he did not mention wherefrom the appellant and 

others were plundering arms. Moreover, it finds no 

corroboration. P.W. 327 claims to see the appellant in the 

hospital after evening. His statement is self contradictory. It 

appears that he came to know from others the appearance of the 

accused in the hospital but in the same voice claims to see the 

appellant by himself. Such contradictory statement can’t be 

relied on. Neither Major Anney with whom the appellant had 
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talk nor any other witness from whom he heard of the 

appearance of the appellant in the hospital has been cited as 

witness to corroborate his statement. Moreover, he admitted in 

his cross-examination ‘¢pf¡q£ l¡−n−cl Lb¡ B¢j Bj¡l CE¢e−Vl 

®~p¢eL−cl L¡−R ®b−L ö¢e’. His evidence thus appears merely 

hearsay and unworthy of credit. The confession of the appellant 

is exculpatory in nature and it has no corroboration by any 

witness. Such confession can’t be considered as evidence. 

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence erroneously found the appellant 

guilty of the offences as charged for and sentenced him 

arbitrarily and it calls for necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws.219 and 327 are eye witnesses and their 

evidence bears substance. P.W. 219 saw the appellant in 

plundering arms and moving towards Darbar. From the facts 

and circumstances of the case it stands admitted that the 

rebellions took up arms and ammunitions by plundering kote 

and magazine and as such it does not require to make any 

explanation wherefrom the arms were plundered. P.W. 219 

identified the appellant properly. There is no doubt to his 

testimony. P.W. 327 himself saw the appellant in the hospital 

with arms. Both the P.Ws provides substantive evidence.  The 

confession of the appellant is inculpatory. He admitted of 

taking arms and retained it till following day. The confession as 
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of carrying arms has been corroborated by the evidence of 

P.Ws. and as such it bears evidentiary value. 

The learned Deputy Attorney General lastly submits that 

trial court on proper assessment of evidence rightly found the 

appellant guilty of the offences and sentenced him accordingly 

and it does not warrant any interference.  Consequently, the Cr. 

Appeal filed on behalf of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Rashed Ali Sarder 

(C.S.A.530) stated in his confessional statement- 

“ Avwg mn jvB‡b _vKv mK‡jB bx‡P †b‡g Avwm Ges ïb‡Z cvB A ¿̄ 

wb‡Z A¯̂xKvi Kivq nvwej`vi AvwRR‡K cv‡q ¸wj K‡i‡Q hv Rvb‡Z 

†c‡i Avwg Ges Avgvi mv‡_ _vKv mevB †Kv‡Z hvB Ges Avwg Avgvi 

bvgxq A ¿̄ wb‡q e¨viv‡K wd‡i Avwm| wKQzÿb †mLv‡b _vKvi ci ïb‡Z 

cvB †KD GKRb wPrKvi K‡i ej‡Q †KD jvB‡b _vK‡e bv _vKv‡j ¸wj 

Kiv n‡e ZLb ˆmwbK jvB‡bi Uq‡j‡U cvwj‡q _vwK| Gici n‡Z wKQz 

mgq jvB‡b Ges wKQz mgq Uq‡j‡U cvwj‡q _vwK| †fvi iv‡Z jvB‡b wM‡q 

A ¿̄ wb‡q Nywg‡q cwo| mKv‡j 12.00 Uvi w`‡K Nyg †_‡K †R‡M A ¿̄ Rgv 

†`evi wb‡ ©̀k ï‡b †Kv‡Z A ¿̄ Rgv †`B Ges jvB‡b wd‡i Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 219 and 327 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W.219 deposed- 

“Abygvb 2/300 BDR m`m¨‡K A ¿̄  jyUK‡i Dj−vk Ki‡Z †`wL| Zv‡`i 

g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 37606 nvwej`vi wKewiqv, 

48401 bv‡qK b~i“j Bmjvg, 80811 wmcvnx ZvwiKzj, 80613 wmcvnx 

mvB ỳi, 78224 wmcvnx iv‡k`, 78506 wmcvnx Kvjvg, 77221 wmcvnx 

Qv‡e`‡K wPb‡Z cvwi| Zv‡`i †`Šwo‡q `ievi n‡ji w`‡K †h‡Z †`wL|” 

P.W.327 deposed – 

“25/2 mÜ¨vi c‡i Rvb‡Z cvB wmcvnx Beªvwng wmcvnx igRvb, gywnZ, 

Iqvq ỳj, gvmy`, mv¾v`‡K nmwcUv‡j ev‡i ev‡i Av‡m I Zv‡`i Avwg 

†`wL Zv‡`i nv‡Z A ¿̄ wQj| mÜ¨vi c‡i A ¿̄ mn wmcvnx iv‡k` Av‡m| 

†gRi G¨vwbi m‡½ K_v e‡j 15/20 wgwbU|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.531 Sepoy/67186 Md. Jamalur 

Rahman.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 
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Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.81 Tarikul Islam 

 P.W.410 Md. Enamul Hoque  

P.W. 349 Md. Rashed Kabir and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.81 Habilder Tariqul Islam deposed that he joined in 

Peelkhana on 16.02.2009. On 25.02.2009 at 7.00 A.M. he went 

to ‘Banglamotor’ for some materials of dinning table and came 

back to Peelkhana at 9.00 A.M. He heard firing from the side of 
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Darbar at 9.30 A.M. He took shelter behind 36 battalion. After 

5/10 minutes Maj. Saif appeared before him with his runner and 

requested him to cross over the wall and he pushed them 

crossing over the wall. At 10.30 he heard firing repeatedly. He 

moved towards gate No.4. He came to see thereat 61951 Sepoy 

Keching Marma of 31 Battalion with an S.M.G and 69319 

Sepoy Aju Marma and 4/ 5 others BDR personnel standing with 

arms. At that time a helicopter was flying over around 

Peelkhana. Sepoy Keching Marma fired pointing helicopter. 

Thereafter he came back to Soinick mess at noon. He went to 

mess of 36 Battalion for taking lunch. There he came to see 

77446 Sepoy Faruk with arms. After taking lunch he went to 

‘aywc Lvbv’. There he came to see 63812 Sepoy Hasim with arms. 

At evening he came out from room and saw Habilder Salim 

Bhuiyan and the Appellant 67886 Jamanur with arms with 

the rebellions.  .................... 

 He was declined to cross-examination on behalf of the 

Appellant.  

P.W.410 Sepoy Md. Enamul Hoque deposed that he came 

at Peelkhana on 08.11.2008 and used to live on 4th floor of EME 
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building. On 25.02.2009 at about 9.30 A.M. he heard firing. 

BDR personnel asked everyone to take arms. He took shelter for 

a while in a toilet. Later on, he went on 5th floor. Afterwards, he 

came down on 4th floor and see there Sepoy Mukhlasur and 

Nasir. At 2.00 P.M. he came down and came to see the 

Appellant 67186 Sepoy Jamalur Rahman, 74012 Sepoy 

Shahid, 74822 Mizanur Rahman to move with arms. On 

26.02.2009 at about 11.00 A.M. he went to EME mess and on 

27.02.2009 at 6.00 A.M. police took him to hospital. 

In cross-examination on behalf of the Appellant, he stated 

that Sepoy Jamalur Rahman and he himself were attached with 

36 Battalion. He had been residing in EME mess. He did not 

inform his commanding officer of firing. He along with 6/7 

persons remained in bathroom for about 20 minutes. He denied 

the suggestion that Nasir and Mukhlasur were also in bathroom 

with him. In EME line they were in same position. At 2.00 P.M. 

he went to EME mess to take meal. He denied the suggestion 

that he did not go to EME mess for taking meal and that he 

deposed falsely implicating the accused. He denied the 

suggestion that police arrested him and took into hospital. 
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  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was attached with 36 Battalion but 

hailed from Dinajpur Battalion. He denied the suggestion that 

the Appellant having hailed from different Battalion the 

reference of regiment number by the P.Ws. appears tutored. 

P.W.81 came to Peelkhana 8 days before the occurrence. He 

denied the suggestion that it was impossible on his part to 

identify the Appellant. The Appellant was arrested on 

26.07.2009 and taken on remand for 6 days. He denied the 

suggestion that he obtained the confession of the Appellant 

under coercion.  

The confession of the Appellant Sepoy Md. Jamalur 

Rahman (C.S.A.531), runs as under- 

“Avwg w`bvRcyi wQjvg| †UKbvd mxgv‡šÍ †MvÛ‡Mvj Dcj‡ÿ 8/11/08 

Bs ZvwiL XvKv Avwm| MZ 25/2/09 Bs ZvwiL Avwg  jvB‡b wQjvg| †Kvb 

wWDwU wQj bv| mKvj 9.30 Uvi w`‡K †Mvjv¸wji kã ïwb Ges 

†jvKRb‡K †`Šov‡`Šwo Ki‡Z †`wL| 10.30 Uvi w`‡K 4 Rb †jvK G‡m 

Avgv‡`i e‡j †Zvgiv GLbI Lvwj nv‡Z †Kb? ZvovZvwo †cvlvK co| 

nv‡Z A ¿̄ bvI| ZviciI Avwg jvB‡bB wQjvg| GKUz c‡i †cvlvK cwi| 
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Ges jvB‡bB _vwK| 12.30 Uvi w`‡K gy‡Lvk cov 4 Rb †jvK G‡m 

Avgv‡K e‡j †Zvi nv‡Z A ¿̄ †bB †Kb? Zviv Avgv‡K †Rvi K‡i wb‡P 

bvwg‡q wb‡q Av‡m Ges †Kv‡Z wb‡q hvq| wKš‘ †Kv‡Z †Kvb A ¿̄ wQj bv| 

cv‡k c‡o _vKv GKwU A ¿̄ Zviv Avgvi nv‡Z Zz‡j †`q| Avwg †mwU wb‡q 

jvB‡b P‡j hvB| Avwg mvivivZ jvB‡bB _vwK| 26/2/09 Bs Zvwi‡L 

A ¿̄wU 36 Gi †Kv‡Z Rgv †`B| Ges 2 Uvi w`‡K mevB‡K cvjv‡Z †`‡L 

AvwgI cvwj‡q hvB| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W. 81 himself admitted 

that he joined in Peelkhana on 16.02.2009 and as per admission 

of P.W.654, the investigation officer, the Appellant was hailed 

from Dinajpur but attached with 36 Battalion and as such he 

had no familiarity with the Appellant and thus referred his 

Regiment No. wrongly as 67886. His evidence does not bear 

any relevancy and thus his testimony was not challenged by 

way of cross-examination on behalf of the Appellant. P.W.410 

admitted that he hid himself in bath room and afterwards went 

on 5th floor and thereafter came down on 4th floor. In above 

circumstances his coming down to ground level and claiming to 
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see the Appellant to move around with arms appears unreliable 

and untrustworthy. His reference of Regiment No. also appears 

tutored. None of the witnesses disclosed any culpability of the 

Appellant to any offence as alleged. Admittedly, as admitted by 

P.W 654 the investigation officer, the Appellant was taken on 

remand for 6(six) days and thus it is obvious that his confession 

was obtained under coercion. It is neither voluntary not true. He 

took up arms under threat. It is merely a statement. It bears no 

evidentiary value. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it calls 

for necessary interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. are eye witnesses to the occurrence and both 

of them identified the Appellant properly with his Regiment 

No. but it was wrongly recorded in testimony of P.W.81 by way 

of slip of pen or tongue. Their evidence appears corroborative. 

They both saw the Appellant with arms in the figure of active 

participant to the rebellion in attaining their common object/ 

common intention of uprooting army officers from BDR and 

thus caused death of 74 persons including 57 army officers. The 

confession of the Appellant is inculpatory and it finds 

corroboration by the evidence of P.Ws. It is voluntary and true 

as well. Although he was taken on remand for 6 (six) days but 
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no evidence appears to obtain it under duress or undue 

influence. It bears evidentiary value.  

The learned Deputy Attorney General further submits 

that trial court on proper assessment of evidence rightly found 

the appellant guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.  In above 

context, the Cr. Appeal filed on behalf of the Appellant is liable 

to be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Jamalur Rahman 

(C.S.A.531), stated in his confessional statement- 

“10.30 Uvi w`‡K 4 Rb †jvK G‡m Avgv‡`i e‡j †Zvgiv GLbI Lvwj 

nv‡Z †Kb? ZvovZvwo †cvlvK co| nv‡Z A ¿̄ bvI| ZviciI Avwg 

jvB‡bB wQjvg| GKUz c‡i †cvlvK cwi| Ges jvB‡bB _vwK| 12.30 Uvi 

w`‡K gy‡Lvk cov 4 Rb †jvK G‡m Avgv‡K e‡j †Zvi nv‡Z A ¿̄ †bB 

†Kb? Zviv Avgv‡K †Rvi K‡i wb‡P bvwg‡q wb‡q Av‡m Ges †Kv‡Z wb‡q 

hvq| wKš‘ †Kv‡Z †Kvb A ¿̄ wQj bv| cv‡k c‡o _vKv GKwU A ¿̄ Zviv 

Avgvi nv‡Z Zz‡j †`q| Avwg †mwU wb‡q jvB‡b P‡j hvB| Avwg mvivivZ 

jvB‡bB _vwK| 26/2/09 Bs Zvwi‡L A ¿̄wU 36 Gi †Kv‡Z Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws. 81 and 410 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 81 and 410 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 81 deposed-  

‘36 e¨vUvwjq‡bi †g‡Q hvB ỳcy‡i †L‡Z| †mLv‡b †`wL 77446 wmcvnx 

dvi“K‡K mk ¿̄ Ae ’̄vq †`wL| c‡i LvIqv †k‡l aywc Lvbvq hvB| 63812 wmcvnx 

nvwmg‡K A ¿̄mn †`L‡Z cvB| mÜvi w`‡K i“g †_‡K †ei n‡q nvwej`vi †mwjg 

fzqv, 67886 bs Rvgvbyi‡K Ab¨ we‡ ª̀vnx‡`i ms‡M A ¿̄mn †`wL|’ 

P.W. 410 deposed-  

‘14.00 NwUKvq bx‡P bvwg 67186 wmcvnx Rvgvjyi ingvb, 74012 

wmcvnx knx` 74822 wgRvbyi ingvb‡K A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.532 Habilder/37606 Md. Golam 

Kibria. 
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Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.112 A.Mannan 

 P.W.150 Emdadul Haque 

 P.W.219 Syful Islam 

 P.W.360 Islam Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W. 112 Md. Abdul Mannan deposed that on 25.02.2009 

he went to Darber. Darber started at 9.00A.M. Sepoy 65140 

Moyeen entered into Darber with arms. BDR personnel cried out 

in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR personnel 

were taking leave of Darber. He came out from Darber and in 

front of Dhaka sector he came to see 100/200 soldiers with arms. 

Among them he could identify JCO 3167 Subeder Maj. Jobayer, 

JCO 5717 NSub Matin, JCO 6320 NSub Helal, the Appellant 

37606 Habilder Kibria, 37885 Habilder Fater Ali Munshi, 

37384 Habilder Hatem Ali, 69013 Sepoy Litu, 26457 Habilder 

Shafiqul, 49300 Naik Dalil Uddin, 79399 Sepoy Atikur, 43968 

Habilder Shahidul, 38871 Naik Bari Sarker, 39127 Md. Ekramul 

Hoque, 52103 Naik Gias Uddin, 78378 Sepoy Azizur. He found 

them to move towards 

Darber........................................................................  

In cross-examination on behalf of the Appellant, he stated 

that he was present in the Darber. He denied the suggestion that 

DDG Bari fired taking pistol from Majaher. He denied the 

suggestion that he misappropriated money. Accused Kibria was 

senior to him. He denied the suggestion that Kibria was in the 
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hospital. He reiterated that he found him with arms. He denied 

the suggestion that he deposed falsely implicating the accused.  

P.W.150 Md. Emdadul Hoque stated that on 25.02.2009 

he was in Darber. Coming out from Darber he was moving 

towards Battalion. On the way he came to see BDR personnel 

the Appellant Habilder 37606 Kibria, Lance Naik 50590 

Jahirul Alam, Sepoy 56975 Aktaruzzaman and Sepoy 65079 

Alauddin with arms. 

In cross-examination on behalf of the Appellant, he stated 

that hospital is by the side of gate No.1. He cannot say whether 

Golam Kibria was under treatment in the hospital. He denied the 

suggestion that he deposed falsely. 

P.W. 219 deposed that on 25.02.2009 he was entrusted to 

distribute the cookeries. At the time of distribution of cookeries 

he heard firing sound. He then asked others to go to Line. He 

came to see 2/3 hundred BDR personnel in plundering arms and 

expressing joy. Among them he came to see 48401 Naik Nurul 

Islam, 37383 Habilder  Hatem Ali, the Appellant 37606 

Habilder Kibria, 80811 Sepoy Tariqul, 80613 Sepoy Saidur, 
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78224 Sepoy Rashed, 78506 Sepoy Kalam and 77221 Sabed. 

They were moving towards Darber.  

In cross-examination on behalf of Appellant he stated 

that he was working at 'Bakultala’ for cookeries. It was to the 

east of the Darbar hall on the bank of the pond. JCO quarter 

was 5 storied building. It was 5/600 yards far off from Darbar. 

He used to reside in room No.19 on 2nd floor. 13 battalion was 

4/ 500  away away from JCO quuarer. 13 battalion could not be 

viewed from JCO quarter. He cannot say whether the Appellant 

Kibria was in Darbar. He denied the suggestion that at the time 

of occurrence he was under treatment. He denied the suggestion 

that that he did not see the Appellant.  

P.W.360 A.E.M. Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

02.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 689 and his 

signature 689/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that S.I. Jahangir Alom brought the Appellant before 
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him. For want of MLSS he was kept the Appellant under the 

care of stenographer. The Appellant did not complain of 

coercion. He denied the suggestion that the Appellant did not 

make any confession and that he did not record the confessional 

statement of the Appellant in compliance of the provision of 

law and that he did not appraise column 5 to the Appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 6(six) days. 

He denied the suggestion that on 25.02.2009 the Appellant was 

ill and remained in the hospital and that he obtained his 

confession under coercion and he implicated the Appellant 

falsely.   

The confession of the Appellant Md. Golam Kibria 

(C.S.A.532), runs as under- 

“B¢j 1980 p¡−m ®p−ÃVðl j¡−pl Ru a¡¢l−M ®e¡u¡M¡m£ ®Sm¡ q−a 

¢h¢XBl Hl ¢pf¡q£ f−c i¢aÑ qCz ¢h¢iæ ÙÛ¡−e Q¡L¥l£ ®n−o ®j 2004 p¡−m Y¡L¡u 

¢h¢XBl pcl cç−l B¢pz AcÉ¡h¢d 13 l¡C−gm hÉ¡V¡¢mu¡e ¢h ®L¡Çf¡e£−a LjÑla 

B¢Rz mÉ¡¾p e¡−uL f−c 31 l¡C−gm hÉ¡V¡¢mu¡e b¡L¡L¡−m f−c¡æ¢a f¡Cz 
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¢ce¡Sf¤l ®pƒ−l q¡¢hmc¡l f−c f−c¡æ¢a f¡Cz ¢h¢XBl pcpÉ−cl nai¡N ®lne 

¢jn−e ®k¡Nc¡e p£j¡¿¹i¡a¡ hª¢Ü,X¡mi¡a LjÑp§Q£ CaÉ¡¢c ¢e−u ®r¡i ¢Rmz 

 B¢j h¡ Bj¡l hÉ¡V¡¢mu¡e X¡mi¡a LjÑp§Q£l p¡−b S¢sa ¢Rme¡z B¢j 

X¡mi¡a LjÑp§Q£ pwœ²¡¿¹ 4200/- V¡L¡ ®f−u¢Rz Na 24/02/09 Cw a¡¢l−Ml f§hÑ 

®b−L ¢h¢XBl pç¡q Efm−r (Af¡WÉ) fÉ¡−lX NË¡E−ä ®ØVS °al£l L¡−S 

¢e−u¡¢Sa ¢Rm¡jz 24/02/09 a¡¢l−Ml fÉ¡−lX ®c¢M e¡Cz hs M¡e¡ M¡C J c¤f¤−l 

h¡p¡u k¡Cz h¡p¡ ®b−L 14.30 O¢VL¡u H−p (Af¡WÉ) fÉ¡−lX NË¡E−äl j¡m¡j¡m 

®LÓ¡S L−l påÉ¡u L¡S ®no L¢lz a¡lfl hÉ¡V¡¢mu¡−e H−p l¡a c¤CV¡u h¡p¡ k¡Cz 

 25/02/09 a¡¢lM pL¡m Ae¤j¡e  RuV¡u h¡p¡ ®b−L lJe¡ q−u clh¡l  

q−m k¡Ju¡l SeÉ hÉ¡V¡¢mu¡−e B¢pz H−p S¡e−a f¡¢l ®k, pju f¢lhaÑe q−u 

pL¡m 8 V¡u f¢lh−aÑ 9 V¡u clh¡l q−hz a¡lfl q¡¢hmc¡l ®jSl pLm−L gm 

CeL−l clh¡l q−m ¢e−u k¡uz B¢jJ clh¡l q−ml ¢fR−e ®cu¡−m hp¡ ¢Rm¡jz 

pL¡m euV¡u clh¡l öl¦ quz fÐb−j f¢hœ ®L¡lBe ®am¡Ju¡−al j¡dÉ−j clh¡l 

öl¦ qu ¢X¢S j−q¡cu pLm−L L¥nm ¢h¢eju L−l a¡l hš²hÉ öl¦ L−lz a¡lfl 

B−Nl ¢ce j¡ee£u fÐd¡e j¿»£ ¢h¢XBl pç¡q Efm−r fÉ¡−l−X M¤n£ q−u−Re Hhw 

ph¡C−L deÉh¡c ¢c−u−Re h−m S¡e¡ez 

 a¡lfl ®Mm¡d¤m¡ (Af¡WÉ) ¢X¢p¢fÔe ¢ho−u Lb¡ h−m X¡mi¡a LjÑp§Q£l Lb¡ 

hm¡l pju Ae¤j¡e pL¡m 09.30 O¢VL¡l pju ®ØV−Sl ¢c−L ¢QvL¡l öe−a f¡Cz 

p¡−b p¡−b p¡j−el ¢cL ®b−L °p¢eL A¢gp¡l c¡¢s−u fs¡u Bl ¢LR¤ ®c¢M e¡Cz 

Hlfl ®b−L pLm ®m¡LSe clh¡l qm ®b−L ®hl q−a b¡−Lz B¢j ®m¡LS−el 
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¢i−s clh¡l qm ®b−L ®hl qJu¡l pju clh¡l i¡‰¡ NÔ¡p X¡e q¡−al L¢ê−a ®m−N 

®L−V k¡uz B¢j −hl q−u ®c¢M ®m¡LSe R¤V¡R¤¢V Ll−Rz B¢j c¢re f¡−n AdÉ−rl 

®L¡u¡VÑ¡−l p¡j−e 3/4 ¢j¢eV c¡¢s−u ¢Rm¡jz clh¡l qm ®b−L öe−a f¡Cz Bj¡l 

q¡a ¢c−u lš² ®hl q−a b¡L¡u B¢j q¡pf¡a¡−ml HjBC l¦−j k¡Cz ®pM¡−e X¡š²¡l 

S¡¢qc Bnl¡g Bj¡l q¡−al ®XÊ¢pw L¢l−u ®cuz B¢j ®nM¡−e AhÙÛ¡e Ll−a b¡¢Lz 

Bj¡l e¡j q¡pf¡a¡−m ®l¢Sø¡l 30ew œ²¢j−L ®mM¡ B−Rz B¢j q¡pf¡a¡m ®b−L 

13 l¡C−gm hÉ¡V¡¢mu¡−e k¡C Hhw ®L¡a ®b−L Bj¡l ¢eS e¡−j HjHj¢S h¡V ew- 

101 J …¢m i¢aÑ jÉ¡N¡¢Se ¢eCz a¡lfl Bj¡l AÙ»¢V à¡l¡ Efl ¢c−L …¢m L−l 

g¡u¡l L¢lz B¢j A−eL−L AÙ» q¡−a ®c−M¢Rz a¡−cl j−dÉ q¡¢hmc¡l Bî¡p ¢ju¡ 

¢pf¡q£ ®hm¡−ua Hhw e¡−uL ®p−L¾c¡lz a¡l¡ 13 l¡C−gm hÉ¡V¡¢mu¡−el ®m¡Lz 

a¡−cl−L AÙ» q¡−a pl¡p¢l ¢h−â¡−q Awn NËqe Ll−a ®c−M¢Rz B¢j c¤f¤l J l¡−œ 

®j−p M¡h¡l M¡Cz 

 26/02/09 a¡¢lM pL¡m euV¡u q¡pf¡a¡−ml HjBC−a q¡a ®XÊ¢pw L¢lz 

aMe X¡š²¡l ¢Rm e¡z −j¢XLÉ¡m pqL¡l£ ¢Rmz a¡l e¡j S¡¢e e¡z J …¢m 13 

l¡C−gm hÉ¡V¡¢mu¡−el AÙ» ¢e−u 1ew ®N−V J a¡l Bn f¡−n Hm¡L¡u ®O¡l¡ ®gl¡ 

L¢lz 26/02/09 a¡¢lM ®hm¡ 10.30 O¢VL¡u AÙ» ®L¡−al p¡j−e ®c−M 

q¡pf¡a¡−ml °p¢eL ®j−pl ¢fR−e ®cu¡m Vf−L ¢eS h¡p¡u k¡C J ®pM¡−e AhÙÛ¡e 

L¢lz 03/03/09 a¡¢lM plL¡l£ L¡−S ®k¡Nc¡e L¢lz f−l Aœ j¡jm¡u ®NËç¡l qCz 

HC Bj¡l Sh¡eh¾c£z ” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 112 is 

highly improbable, impracticable and doubtful. He claims to 

identify the Appellant among 100/200 BDR personnel. His 

reference of Regiment No of as many as 15 (fifteen) BDR 

personnel also seems unusual, unnatural and tutored. The 

testimony of P.W 150 is unlike P.W 112. He also claims to see 

the Appellant simply with arms. P.W 219 claims to see the 

Appellant in plundering arms, expressing joy and running 

towards Darbar. But his above evidence also appears vague, 

unspecified, impracticable and unreliable. His identification of 

the Appellant among 2/300 hundred BDR personnel is highly 

improbable. His reference of Regiment No. of 8 (eight) 

rebellions including the Appellant appears unusual, unnatural 

and tutored. He did not specify where from the rebellions were 

plundering arms and where he saw them. None of the witnesses 

disclosed any culpability of the Appellant to any offence as he 

was charged for. Admittedly, the Appellant was taken on 

remand for 6 (six) days and apparently his confession appears 

involuntary, a production of torture and such confession cannot 
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be based on in proving the charges against the Appellant. He 

did not admit any guilt to any offence as alleged. Trial court did 

not take into consideration of his statement under section 342 of 

the Code of Criminal Procedure and the Appellant has been 

highly prejudiced and the basis of his conviction appears to 

vitiate the entire proceedings against him. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

appellant guilty of the offences and sentenced him illegally and 

arbitrarily. Trial court did not apply his judicial mind at all and 

thus by his impugned order convicted another accused Subedar 

Maj. Sheikh Jubayer instead of the Appellant. Consequently, 

the Cr. Appeal filed on behalf of the appellant be allowed.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws and the Appellant hailed from 13 Battalion 

and as such there is no doubt to the identification of the 

Appellant and the identification of the Appellant has not been 

challenged in cross-examining them on behalf of the Appellant. 

The evidence of all the P.Ws. are corroborative to each other. 

They all saw the Appellant with arms. P.W.112 saw the 

Appellant with arms and to move towards Darbar. P.W 219 saw 

him in plundering arms and to express joy and to move towards 

Darbar. It is needless to explain wherefrom they plundered the 

arms. Every member of BDR were aware where the arms were 

kept. All the P.Ws were thoroughly cross-examined on behalf 
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of the Appellant. The testimony of the P.Ws. could not be 

embellished in any way. The evidence of P.Ws. remains 

unembellished, unimpeachable, untainted and thus trustworthy. 

The confession of the Appellant appears inculpatory. He took 

SMG voluntarily and fired by it. Although he was taken on 

remand but no evidence appears that it was taken under undue 

influence or coercion P.W 360 confession recording Magistrate 

duly certified the confession of the Appellant ‘Avgvi wek¦vm †`vl 

¯̂xKv‡ivw³ †m”Qv cÖ‡bvw`ZÕ The Appellant seems to be an active 

participants to the rebellion that occurred on 25.26the Feb-2009 

in implementing the common intention/common object of BDR 

personnel and that caused death of 74 person including 57 army 

officers of the Appellant. 

The learned Deputy Attorney General further submits 

that the learned Judge of the court below discussed and 

assessed the evidence against the Appellant but in passing order 

inadvertently recorded the name of Subedar Maj. Sheikh 

Jubayer instead of the Appellant Habilder Md. Golam Kibrea. It 

was merely a mistake due to slip of mind. For such mistake 

verdict against the Appellant cannot be questioned. 
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The learned Deputy Attorney General also submits that 

the trial court on proper assessment of evidence on record 

rightly found the Appellant guilty of the offences and sentenced 

him accordingly and it does call for any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Golam Kibria (C.S.A.532), 

stated in his confessional statement- 
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“B¢j q¡pf¡a¡m ®b−L 13 l¡C−gm hÉ¡V¡¢mu¡−e k¡C Hhw ®L¡a ®b−L 

Bj¡l ¢eS e¡−j HjHj¢S h¡V ew- 101 J …¢m i¢aÑ jÉ¡N¡¢Se ¢eCz a¡lfl Bj¡l 

AÙ»¢V à¡l¡ Efl ¢c−L …¢m L−l g¡u¡l L¢lz B¢j A−eL−L AÙ» q¡−a ®c−M¢Rz 

a¡−cl j−dÉ q¡¢hmc¡l Bî¡p ¢ju¡ ¢pf¡q£ ®hm¡−ua Hhw e¡−uL ®p−L¾c¡lz a¡l¡ 

13 l¡C−gm hÉ¡V¡¢mu¡−el ®m¡Lz a¡−cl−L AÙ» q¡−a pl¡p¢l ¢h−â¡−q Awn NËqe 

Ll−a ®c−M¢Rz B¢j c¤f¤l J l¡−œ ®j−p M¡h¡l M¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 112, 150 and 219 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi|’ 

P.W. 150 deposed-  

‘25/2/09 Avwg `iev‡i wQjvg| Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K iIqvbv Kwi| c‡_ BDR ‡`i mk ¿̄  Ae ’̄vq †`wL| Zv‡`i 

g‡a¨ 37606 nvwej`vi wKewiqv 50590 j¨vt bvt Rûiæj Avjg, 56975 wmcvnx 

Av³viæ¾vgvb 65079 wmcvnx AvjvDwÏb‡K mk ¿̄  †`wL|’ 

P.W. 219 deposed-  

‘Abygvb 2/300 BDR m`m¨‡K A ¿̄  jyUK‡i Dj−vk Ki‡Z †`wL| Zv‡`i 

g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 37606 nvwej`vi wKewiqv, 48401 bv‡qK 

b~i“j Bmjvg, 80811 wmcvnx ZvwiKzj, 80613 wmcvnx mvB ỳi, 78224 wmcvnx 

iv‡k`, 78506 wmcvnx Kvjvg, 77221 wmcvnx Qv‡e`‡K wPb‡Z cvwi|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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C.S. Accused No.533 Sepoy/56975 Md. Nazir 

Akteruzzaman. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Mohiuddin 

 P.W.95 Hemayet Hossain 

 P.W.150 Emdadul Haque 

 P.W.245 Mohammad Hossain 

 P.W.326 Farhana Ferdous, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Sheikh Jubayer Hossain (C.S. A.398) 
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 Sheikh Faruk Ahmed (C.S. A. 542) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on 

Sepoy Moyeen entered into Darber with arms at 9.30 and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/300 hundred BDR personnel on the road. They 

were busy with taking out arms and going towards 13 Battalion 

and around Peelkhana. Some of them had arms in their hands. 

Among them he could identify Masum Howlader along with 

Lance Naik Ekram, A Bari, Rahmat, Jahangir Alam, the 

appellant Sepoy Najir, Sepoy Altafuzzaman, Habilder Sueb, 

Lokman, Lance Naik Gous Uddin, Signalman Bashar, Sepoy 

Alauddin, Hamid and Hitler. Sepoy Palash and Sepoy 
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Altafuzzaman of 19 Battalion compelled him at arms point to 

use mike of the masque. 

In cross-examination on behalf the appellant he came out 

from Darbar at 9.30 A.M. Coming out he was waiting to 

observe the situation. He was NCO of 13 Battalion.  Signal 

Sector was near to Darbar. Koth was adjacent to Sector.  Darbar 

Hall was half kilometer away from koth. The rebellions were 

5/7 yard away from him. They were beyond control. He can’t 

say whether the appellant Nazir Akter was in Darbar.  He can’t 

say the regiment number of all the Sepoys. He had no talk with 

Moyeen. He denied the suggestion that among 2/300 Sepoys it 

was not possible to identify the appellant and that he could not 

identify him and that he deposed falsely.  

P.W.95 Md. Hemayet Hossain deposed that on 

25.02.2009 he was at working ground. At about 9.30 A.M. he 

heard firing. On being returned to Barak at about 10.00 A.M. he 

saw 8/10 armed DRR personnel to make blank fire. They asked 

all to take arms, in default they would be killed. He saw Naik 

Subader Matin, Naik Subader Faruk, Sepoy Nazmul Sikder, the 



 

 

6019 

appellant Sepoy Aktaruzzaman, Sepoy Altafuzzaman with 

arms. Being afraid he hid himself in the store room. 

In cross-examination of behalf of the appellant, he stated 

that he came back to Barak at 10.00 A.M. on 25.02.2009. He 

denied the suggestion that he hid himself about 30.30 hours in 

the store. He did not take any arms. Aminul was of his batch. 

He denied the suggestion that he deposed falsely being tutored.  

P.W.150 Md. Emdadul Hoque stated that on 25.02.2009 

he was in Darber. Coming out from Darber he was moving 

towards Battalion. On the way he came to see BDR personnel 

Habilder 37606 Kibria, Lance Naik 50590 Jahirul Alam, the 

appellant Sepoy 56975 Aktaruzzaman and Sepoy 65079 

Alauddin with arms. 

In cross-examination on behalf of the appellant, he stated 

that he cannot say how many soldiers attended Darber from his 

Battalion. It might be 50/60 soldiers attended Darber. The 

accused Aktaruzzaman was also in Darber. He deposed before 

I.O. that he left Darber. He did not depose before the I.O. where 

he found the accused. He denied the suggestion that he hid 

himself in the residence of Jalil and that he did not see the 
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accused with arms and that he participated in the rebellion and 

that the appellant was a clerk and he was in service after the 

occurrence and that he deposed falsely. 

P.W.245 Mohammad Hossain deposed that he attended 

Darber on 25.02.2009. At one stage of speech of D.G Sepoy 

Moyeen entered into Darber with arms and pointed arms on 

D.G. Every one runs to and fro. He came out from Darber and 

went to Line. At that time he came to see 65058 Abul Bashar 

along with 52804 A. Bari, 61520 Md. Jahangir, the appellant 

56975 Nazir Akhtar, 68422 Altaf, 40849 Lutfar Rahman with 

arms and to make firing.  

In cross-examination on behalf of the appellant he stated 

that about 2/2½ hundred Sepoys went to Darbar from 13 

battalion. He denied the suggestion that he did not see the 

appellant with arms and that he deposed falsely. He came back 

to his unit at about 10.05/07 A.M. and took shelter at ground 

floor. He hid himself under ‘VÊ¡wˆ ¢hR¡e¡’. He denied the 

suggestion that for the cause of hiding himself he could not see 

anyone.  
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 P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

03.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 349 and her 

signature 349/1 series.  

In cross-examination on behalf of the appellant, she 

stated that she recorded the statement of Nazir Akter in her 

Chamber. The appellant was arrested on 26.07.2009 and placed 

before her on 03.08.2009.  She denied the suggestion that the 

appellant did not make any confession and that she did not 

appraise the effect of confession to the appellant and that she 

did not record his statement in compliance with the provisions 

of law.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6(six) days. 

The confession of the appellant Md. Nazir Akteruzzaman 

(C.S.A.533), runs as under- 



 

 

6022 

“A¡¢j ¢pf¡q£ −j¡x e¡¢Sl A¡š²¡l¦‹¡j¡e z ¢pf¡q£ ew 56975z A¡¢j 

13ew l¡C−gm hÉ¡V¡¢mu¡ez ¢fmM¡e¡ pcl cçl LjÑla ¢Rm¡jz 

24/02/09Cw a¡¢l−M A¡¢j ¢h¢XA¡l pç¡q Efm−r L¥QL¡Ju¡S ®c¢Mz hs 

M¡e¡ M¡Cz l¡¢œ−hm¡ m¡C−e H−p O¤j¡Cz 25/02/09Cw a¡¢l−M  Ae¤j¡e 

pL¡m 7.30¢j¢e−Vl ¢c−L clh¡l q−m k¡Cz 250/300 Se ®m¡−L−L 

g¢me L−l ¢e−u k¡u q¡¢hmc¡l ®jSl A¡mjN£lz clh¡l q−m j¡T¡j¡¢T 

X¡ef¡−n hp¡ ¢Rm¡jz 9V¡l ¢c−L clh¡l öl¦ q−m ¢X¢S j−q¡cu hš²hÉ 

¢c−a öl¦ L−lez Ae¤j¡e 15/20 ¢j¢eV fl ¢pf¡q£ jCe ¢QvL¡l L−l E−W 

Hhw aMe pjÙ¹ ®m¡L E−W cy¡s¡uz ®c±s¡−c±¢s öl¦ L−lz  aMZ …¢ml në 

®n¡e¡ k¡uz ¢pf¡q£ jCe AÙ» a¡L L−l¢Rm  ¢L¿º¤ ®pC …¢m L−l¢Rm ¢Le¡ 

A¡j¡l S¡e¡ e¡Cz A¡¢j ph¡l p¡−b h¡C−l Qm A¡¢p Hhw CE¢e−Vl ¢c−L 

®c±−s A¡¢pz m¡C−e AhÙÛ¡e L¢lz Ae¤j¡e 10V¡l ¢cL q¡¢hmc¡l A¡¢SS−L 

m¡C−el ¢ial …¢m Ll¡ q−u−R H¢V h−m ®L h¡ L¡l¡ ¢QvL¡l L−lz Hhw 

ph¡C−L AÙ» ¢e−a h−mz  Hl¡  j¤−M¡nd¡l£ ¢h¢XA¡l ®f¡o¡L f¢l¢qaz A¡¢j 

a¡−cl ¢Qe−a f¡¢l e¡Cz A¡¢j ®L¡Çf¡e£ ®ø¡−l k¡Cz IM¡−eC m¤¢L−u b¡¢Lz 

Ae¤j¡e l¡a 8V¡l ¢c−L ®j−pl M¡e¡ ®M−a A¡¢pz ®j−pl ¢ial HL¢V Hp, 

Hp¢S−cM−a f¡Cz A¡j¡l p¡−b  ¢pf¡q£ g¡l¦L (64294),  ¢pf¡q£ j¡j¤e 

(58837), ¢pf¡q£ ®j¡u¡−‹j (73169) ¢Rmz A¡¢j Hp, Hj, ¢S ¢e−u 

®ø¡−l  k¡Cz Hp, Hj, ¢Sl p¡−b jÉ¡N¡¢Se ¢Rmz A¡jl¡ 4Se f¤el¡u ®ø¡−l 

k¡u Hhw Ju¡−ml f¡−n ®b−L p¡l¡l¡a AhÙÛ¡e L¢lz A¡¢j aMe fÐQ¤l 
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®N¡m¡…¢ml në ö¢ez 26/02/09Cw a¡¢l−M 1.30 ¢j¢e−Vl pju ®L¡u¡VÑ¡l 

N¡−XÑl p¡j−e ¢pf¡q£ A¡ma¡g−L (13ew hÉ¡V¡¢mu¡−e) AÙ» Sj¡ ¢c−a 

®c¢Mz A¡¢jÑ IM¡−e AÙ» Sj¡ ®cCz j¡C¢Lw ö−e AÙ» Sj¡ ®cCz f−l m¡C−e 

H−p h¡C−l  3 ¢Lx ¢jx Hm¡L¡u ®LE b¡L−he¡ HLb¡ ö−e ¢p¢im ®f¡o¡L 

f−l 13ew hÉ¡V¡¢mu¡−el f¡¢el q¡ES Hl ¢fRe ¢c−L Jum Vf¢L−u 

f¡¢m−u k¡Cz HL i¡−ul h¡p¡u AhÙÛ¡e L¢lz plL¡l£ ®O¡oe¡ fl 

01/03/09Cw a¡¢l−M ®NC−V A¡¢p Hhw 03/03/09Cw a¡¢lM fÐ−hn L¢lz 

26/07/09Cw a¡¢lM ®NÊga¡l qCz B¢j paÉ −L¡e …¢m L−l e¡Cz k¡l¡ 

…¢m L−l−R a¡−cl L¡E−L ¢Qe−a f¡¢l e¡Cz A¡¢j paÉ p¡rÉ ¢cm¡jz” 

The confessional statement of co-accused Sheikh Jubayer 

Hossain (C.S.A.398) runs as under- 

“Avwg 1976 mv‡j wewWAvi G †hvM`vb Kwi| 6/8/06 ZvwiL ivRkvnx 

n‡Z wewWAvi wcjLvbvq 13 e¨vUvwjqv‡b my‡e`vi †gRi wnmv‡e †hvM`vb 

Kwi| wewWAvi mßvn Dcj‡¶ 23/2/09 ZvwiL mÜvi ci †m›Uªvj my‡e`vi 

†gRi byyiæj Bmjv‡gi WvKv wgwUs G mKj my‡e`vi †gRi mn wmwbqi 

†RwmI I Avi we †RwmI I †K› ª̀xq Gb.Gm.G †gvU 7/8 Rb Dcw ’̄Z 

wQjvg| Zv‡`i bvg n‡jv my.‡g. AvbQvi, my. †g. mnx` my. †g †Mvdivb  

gwjøK, wmwbqi my‡e`vi Rvnv½xi, bv‡qK my‡e`vi Avãyj Kv‡`i, my‡e`vi 

eveyj †nv‡mb| H wgwUs G byiæj Bmjvg Avgv‡`i Dci cÖ̀ Ë  `vwqZ¡ 

h_vh_fv‡e cvj‡bi wb‡ ©̀k †`b Ges wgwUs Gi †kl ch©v‡q e‡jb 
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‰mwbK‡`i `vex `vIqv wb‡q M¨vÄvg n‡Z cv‡i Ggb GKUv Avfvm cvIqv 

hv‡”Q| Ges Avgv‡`i wbR wbR e¨vUvwjqv‡b wM‡q wWwmwcøb †hb fv½v bv 

nq Zvi Rb¨ cÖ‡qvRbxq wb‡ ©̀k cÖ̀ v‡bi Rb¨ e‡jb byiæj Bmjvg m¨v‡ii 

D³iæc wb‡ ©̀k †c‡q Avwg 13 e¨vUvwjqv‡b wd‡i ˆbk †ivj K‡j cÖ‡Z¨K 

m`‡m¨i Dci b¨v Í̄ `vwqZ¡ h_vh_ fv‡e cvjb Ki‡Z Ges †Kvbiæc M¨vÄvg 

†hb m„wó bv nq Zvi Rb¨ mZK© _vKvi Rb¨ ewj| Gici 10 Uvi evmvq 

wdwi| ciw`b A_©vr 24/2/09 ZvwiL mKvj cÖavb gwš¿i Dcw ’̄wZ‡Z 

c¨v‡i‡W `k©K wnmv‡e Ask †bB| 24/2/09 ZvwiL Avgvi `vwqZ¡ 

¯̂vfvweKfv‡e cvjb Kwi Ges mÜ¨vi ci †ivj K‡j †Kvb †Mvj‡hvM bv 

NUvevi Rb¨ mevB‡K cybivq mZK© Kwi Ges iv‡Z evmvq wd‡i hvB| 

ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i Ask MÖnb Kwi| 

†KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv w`w”Q‡jb| hLb Acv‡ikb 

Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb `ievi n‡ji `w¶b w`‡Ki `iRv 

w`‡q A ¿̄ nv‡Z wmcvnx gvCb‡K cÖ‡ek Ki‡Z ‡`wL| Gici gvCb wWwR 

g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i a‡i ZLb `ievi n‡j dvKv mKj 

ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q I M−vm †f‡½ cvwj‡q †h‡Z _v‡K| 

AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q eviv›`vq Avwm ZLb †gRi Kvgiæj 

Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb Avgv‡K hvi hvi e¨vUvwjqv‡b wM‡q 

dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ w`‡K dvKv ¸wji kã ïb‡Z cvB| 

†gRi Kvgiæj m¨vi H Ae ’̄v †`‡L e¨vUvwjqv‡b bv wd‡i Ab¨ w`‡K hvb| 
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Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ 

wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A ¿̄ 

wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  

bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq 

†Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb 

Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 

26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR 

Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx 

AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi 

Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K 

†`L‡Z cvB| 25/2/09 Zvs mÜvq gmwR‡` _vKv Ae ’̄vq DËi w`K n‡Z 

jvk †evSvB 3 Uwb UªvK I A¨v¤̂y‡jÝ GgbwU M¨v‡i‡Ri w`‡K Avm‡Z 

†`wL| 26/2/09 Zvs 8.00 Awd‡m wd‡i Ae ’̄vb Kwi| †ejv 1.00 Uvi 

w`‡K gvB‡Ki AvIqvR ïb‡Z cvB cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯̂ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg wc mn 

K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 

my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi Mv‡W© 

A ¿̄ Rgv †`B| ciw`b wWGwW ‡ZŠwn‡`i wb‡ ©̀k g‡Z Avwg mn mKj 

BDwb‡Ui †jvK nvmcvZv‡j nvwRi nB| †mLv‡b †ZŠwn` mv‡ne Avgv‡`i 

nvmcvZv‡jB Ae ’̄vb Ki‡Z e‡j| Gici ¯̂ivóªgš¿x Avgv‡`i D‡Ï‡k¨ 
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e³Zv †`q| Avwg we,wWAvi Gi †fZ‡iB wQjvg| 24/3/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 

The confessional statement of co-accused Sheikh Faruk 

Ahmed (C.S.A.542) runs as under- 

“A¡¢j ¢pf¡q£ −nM g¡l¦L A¡q−jc z ew 64294z A¡¢j 13ew l¡C−gm 

hÉ¡V¡¢mu¡−e ¢fmM¡e¡ 28 pcl cçl LjÑla ¢Rm¡jz 24/02/09Cw a¡¢l−M 

fÐd¡ej¿»£ M¡e¡ M¡Ju¡l ÙÛ¡−e L¡−fÑV ¢hR¡−e¡l c¡¢u−aÅ ¢Rm¡jz 25/02/09Cw 

a¡¢lM  pL¡m 7V¡l pju ¢h HCQ Hj Hl ®ea«−aÅ clh¡l q−ml j¡T¡j¡¢T 

®gÓ¡−l h¢pz pL¡m 9V¡l pju ¢X ¢S j−q¡c−ul clh¡l q−m Ef¢ÙÛa qez 

9V¡l ¢c−L hš²hÉ öl¦ q−m ¢LR¤rZ fl ¢QvL¡l ö−e c¡y¢s−u k¡Cz ph¡C °q 

°Q ö−e ¢QvL¡l Ll−a Ll−a ®h¢l−u k¡−µRz A¡¢j ö¢e −k ¢pf¡q£ jCe ¢X 

¢S p¡−q−hl ¢c−L AÙ» a¡L L−l J ¢QvL¡l L−lz h¡C−l …¢ml në q¢µRmz  

¢ia−l ®L¡e …¢m q−u¢Rm ¢Le¡  hm−a f¡¢l e¡Cz A¡¢j ¢fR−el f¢ÕQj 

¢c−Ll clS¡ ¢c−u ®hl q−u k¡Cz A¡¢j ®c±¢s−u 13ew l¡C−gm hÉ¡V¡¢mu¡−e 

hÉ¡l¡−L  Q−m A¡¢pz Hje pju ¢LR¤ j¤−M¡nd¡l£ ®m¡L ¢h¢XA¡l ®f¡o¡L 

LÉ¡−j¡ ®N¢‘ f¢l¢qa  AhÙÛ¡u AÙ» ®eJu¡l SeÉ A¡j¡c−l−L …−m L−l iu 

®cM¡uz 3m¡ ®b−L e¡j−a h¡dÉ L−lz A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m 

k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» 

l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl 

A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz 
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Jl¡J AÙ» ®euz A¡jl¡ ®L¡Çf¡¢e ®ø¡−l m¤¢L−u ¢Rm¡jz p¡l¡l¡a IM¡−eC 

¢Rm¡jz 26/02/09Cw a¡¢lM pL¡m ®hm¡u fÐd¡ej¿»£l i¡oe ö−e ®L¡−a 

AÙ» Sj¡ ®cCz A¡h¡l ®ø¡−l k¡Cz j¡C¢Lw ö¢e ®k 3 ¢Lx ¢jx Hl j−dÉ ®LE 

b¡L−h e¡z aMe ¢p¢im ®f¡o¡−L e¡pÑ ®L¡u¡VÑ¡−ll ¢fRe ¢c−u ®cu¡m 

Vf¢L−u f¡¢m−u ®Xjl¡ Q−m k¡Cz 01/03/09Cw a¡¢l−M plL¡l£ ®O¡oe¡ 

ö−e ¢fmM¡e¡l 4ew ®NC−V A¡¢pz 03/03/09Cw a¡¢lM ®ia−l fÐ−hn L¢lz 

30/07/09Cw a¡¢lM ¢fmM¡e¡ q−a ®NÊga¡l L−lz A¡¢j paÉ p¡rÉ 

¢cm¡jz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that identification of the 

appellant by P.W. 67 is vague and unspecified. He did not refer 

the Battalion and Regiment No. of the appellant. He claims to 

see the appellant among 2/3 hundred BDR personnel. In 

prevailing horrific situation identification of the appellant 

among 2/3 hundred BDR personnel is quite impracticable, 

unnatural and doubtful. He did not depose that he saw the 

appellant with arms. Out of 2/3 hundred BDR personnel he saw 

some of them with arms. The appellant is Nazir Akhtaruzzaman 

but he simply referred the name as Sepoy Nazir. Similarly the 

identification of the appellant by P.W.95 also appears vague 
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and unspecified. He did not refer the Battalion/Regiment No. of 

the appellant. He simply referred the name as Sepoy 

Akhtaruzzaman. One Akhtaruzzaman was arrested but he was 

not sent up in C.S. (C.S. SL NO. 467 vol-10, page 8966). The 

testimony of P.W. 95 thus can’t be considered against the 

appellant. The evidence of P.Ws.150 and 245 also does not 

inspire confidence. Although they referred the Regiment No. of 

the appellant but they did not depose when and where they saw 

the appellant. P.W. 150 admitted in his cross-examination –

‘Bp¡j£−L LMe ®L¡b¡u ®c−M¢R a¡ I.O ®L h¢m e¡C L¡lZ ®p ¢S‰¡p¡ L−l e¡C’ 

P.W. 245 also admitted in his cross-examination –‘e¡¢Sl BJ²¡l 

clh¡−l k¡u ¢Le¡ S¡e¡ e¡Cz OVe¡l f−l a¡−L ®c−M¢R ¢Le¡ S¡e¡ e¡C’. None of 

P.Ws. disclosed any culpability of the appellant to any offence. 

Admittedly the appellant was taken on remand for 6(six) days 

and his confession thus apparently appears a production of 

torture.  He took up arms being threatened to life. Such 

confession of the appellant can’t be considered against the 

appellant. The confession of co-accused finds no corroboration 

by any independent witness and thus it lends no support to the 

prosecution evidence in proving the charges against the 
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appellant. Trial court did not take into consideration of his 

statement under section 342 of the Code of Criminal Procedure 

and the Appellant has been highly prejudiced and the basis of 

his conviction appears to vitiate the entire proceedings against 

him. 

Mr. Islam further submits that trial court having failed to 

appreciate the evidence on record erroneously found the 

appellant guilty of the offences and sentenced him illegally and 

it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws and the appellant hailed from 13 Battalion and 

as such there is no doubt to their identification of the appellant. 

They all made corroborative statements that the appellant was 

an active rebellion by holding arms and making fire. His 

confession is also corroborative to the testimony of P.Ws. in 

holding arms and ammunitions. The confession of co-accused 

also lends support to the testimony of P.Ws. as well as the 

confession of the appellant. The evidence of prosecution 

witnesses appears convincing reliable and trustworthy and trial 

court on proper appreciation of the same rightly convicted and 

sentenced the appellant by the impugned order and it does not 

warrant any interference. Consequently, the appeal is liable to 

be dismissed.    
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Md. Nazir Akteruzzaman 

(C.S.A.533), stated in his confessional statement- 

“ Ae¤j¡e 10V¡l ¢cL q¡¢hmc¡l A¡¢SS−L m¡C−el ¢ial …¢m Ll¡ 

q−u−R H¢V h−m ®L h¡ L¡l¡ ¢QvL¡l L−lz Hhw ph¡C−L AÙ» ¢e−a h−mz  

Hl¡  j¤−M¡nd¡l£ ¢h¢XA¡l ®f¡o¡L f¢l¢qaz A¡¢j a¡−cl ¢Qe−a f¡¢l e¡Cz 
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A¡¢j ®L¡Çf¡e£ ®ø¡−l k¡Cz IM¡−eC m¤¢L−u b¡¢Lz Ae¤j¡e l¡a 8V¡l ¢c−L 

®j−pl M¡e¡ ®M−a A¡¢pz ®j−pl ¢ial HL¢V Hp, Hp¢S−cM−a f¡Cz 

A¡j¡l p¡−b  ¢pf¡q£ g¡l¦L (64294),  ¢pf¡q£ j¡j¤e (58837), ¢pf¡q£ 

®j¡u¡−‹j (73169) ¢Rmz A¡¢j Hp, Hj, ¢S ¢e−u ®ø¡−l  k¡Cz Hp, Hj, 

¢Sl p¡−b jÉ¡N¡¢Se ¢Rmz A¡jl¡ 4Se f¤el¡u ®ø¡−l k¡u Hhw Ju¡−ml 

f¡−n ®b−L p¡l¡l¡a AhÙÛ¡e L¢lz A¡¢j aMe fÐQ¤l ®N¡m¡…¢ml në ö¢ez 

26/02/09Cw a¡¢l−M 1.30 ¢j¢e−Vl pju ®L¡u¡VÑ¡l N¡−XÑl p¡j−e ¢pf¡q£ 

A¡ma¡g−L (13ew hÉ¡V¡¢mu¡−e) AÙ» Sj¡ ¢c−a ®c¢Mz A¡¢jÑ IM¡−e AÙ» 

Sj¡ ®cCz j¡C¢Lw ö−e AÙ» Sj¡ ®cCz f−l m¡C−e H−p h¡C−l  3 ¢Lx ¢jx 

Hm¡L¡u ®LE b¡L−he¡ HLb¡ ö−e ¢p¢im ®f¡o¡L f−l 13ew hÉ¡V¡¢mu¡−el 

f¡¢el q¡ES Hl ¢fRe ¢c−L Jum Vf¢L−u f¡¢m−u k¡Cz HL i¡−ul h¡p¡u 

AhÙÛ¡e L¢lz plL¡l£ ®O¡oe¡ fl 01/03/09Cw a¡¢l−M ®NC−V A¡¢p Hhw 

03/03/09Cw a¡¢lM fÐ−hn L¢lz 26/07/09Cw a¡¢lM ®NÊga¡l qCz B¢j 

paÉ −L¡e …¢m L−l e¡Cz k¡l¡ …¢m L−l−R a¡−cl L¡E−L ¢Qe−a f¡¢l 

e¡Cz A¡¢j paÉ p¡rÉ ¢cm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. 

Co-accused Sheikh Jubayer Hossain (C.S.A.398) stated 

in his confessional statement- 

“Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ 

wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A ¿̄ 

wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  

bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq 

†Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb 

Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 

26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR 

Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx 

AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi 

Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K 

†`L‡Z cvB|” 

Co-accused Sheikh Faruk Ahmed (C.S.A.542) stated in 

his confessional statement- 

“A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ 

b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz 
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A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, 

®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz Jl¡J AÙ» ®euz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 67, 95, 150 and 

245 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 67 deposed-  

‘iv¯—v w`‡q BDwb‡U Avmvi †Póv Kwi| iv¯—v 2/300 wewWAvi m`m¨ 

‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 

e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K 

A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK BKivg, Avt evox, ingZ, Rvnv½xi 

Avjg, wmMbvjg¨vb evkvi, wmcvnx bvwRi, wmcvnx AvjZvdz¾vgvb nvwej`vi 
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my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, gvmyg nvIjv`vi wmcvnx AvjvDwÏb, 

nvwg`, wnUjvi‡K wPb‡Z cvwi|’ 

P.W. 95 deposed-  

‘c‡i e¨vUvwjq‡b G‡m †ejv 10 NwUKvq 8/10 Rb A ¿̄avix wewWAvi 

m`m¨‡K dvKv ¸wj Ki‡Z †`wL| mevB‡K A ¿̄ wb‡Z e‡j Ab¨_vq ¸wj Ki‡e 

Rvbvq| Zv‡`i g‡a¨ bvt my‡e`vi  gwZb, bvt my‡e`vi dvi“K, wmcvnx bvRg–j 

wkK`vi, wmcvnx Av³vi“¾vgvb, wmcvnx AvjZvdz¾vgvb‡K km ¿̄ Ae ’̄vq †`wL|’ 

P.W. 150 deposed-  

‘25/2/09 Avwg `iev‡i wQjvg| Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K iIqvbv Kwi| c‡_ BDR ‡`i mk ¿̄  Ae ’̄vq †`wL| Zv‡`i 

g‡a¨ 37606 nvwej`vi wKewiqv 50590 j¨vt bvt Rûiæj Avjg, 56975 wmcvnx 

Av³viæ¾vgvb 65079 wmcvnx AvjvDwÏb‡K mk ¿̄  †`wL|’ 

P.W. 245 deposed-  

‘wKQz¶b c‡i wWwR e³e¨ ï‡b Avwg `ievi nj †_‡K †ei n‡q e¨vUvwjq‡bi w`‡K 

hvB| ZLb 52804 Avt evix, 61520 †gvt Rvnv½xi, 65058 Aveyj evmvi, 

56975 bvwRe Av³vi, 68422 AvjZvd, 40849 jyrdi ingvb‡K mk ¿̄ Ae ’̄vq 

¸jv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.535 Sepoy 78775 Md. Abu Bakkar 

Siddique.  
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Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.35 Sepoy Md. Tobbas 

 P.W.52 Lance Naik R.M. Al Mahmud Kabir 

P.W. 336 Munshi Abdul Mojid and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P. W. 35 Md. Tabbach deposed that on 25.02.2009 he 

had his duty at sector magazine  along with Habilder Habibur, 
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Habilder Majid, Habilder Kalam, Sepoy Munnaf, Sepoy Lutfor, 

Sepoy-Al-Amin and Sepoy Abu Bakkar and they had their 

duty from 7.00 to 9.00 A.M. Making over the charge he went 

on rest at 9.00 A.M. At about 9.15 A.M. 14/15 rebellions 

entered into magazine. They asked to open the door and 

threatened their life. Among them, he identified Sepoy Altaf, 

the appellant Sepoy Siddique, Sepoy Mizan of 44 Battalion 

and Sepoy Paltan Chakma and Sepoy Lutfor Alam of 24 

Battalion.  Before that DAD Miraj went away keeping the arms 

of guards on duty and other arms under lock and key. Due to 

unarmed he could not make protest. The rebellions took away 

arms and ammunitions and locked the door keeping him inside 

He came out from the back door and see hundreds of rebellions 

were taking arms and firing rampantly. Being afraid he took 

shelter in 14 Battalion and on the following day on 26.02.2009 

left Peelkhana.  

He was declined to cross-examine on behalf of Sepoy 

Abu Bakkar. 

P.W.52 Lance Naik Al Mahmud Kabir deposed that on 

the date of occurrence, 25th Feb, 2009 he attended Darbar and 
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was on duty as sound system operator. At 9.20/25 A.M. Sepoy 

Mayeen pointed arms on D.G. Other officers disarmed him. 

Sepoy Kajal also followed him with arms but later on escaped. 

There happened firing outside Darbar. Sepoy Ayub Ali along 

with Sepoy Selim Reza, Ibrahim. Altab, Rafiqul, Lance Naik 

Ekramul and some others entered into Darbar with arms 

through maingate. They killed one officer by firing. Selim Reza 

was with handmike. He directed the officers to come out. Sepoy 

Selim Reza and his companion rebellions burst fire on the 

officers indiscriminately and instantly D.G. along with his 

officers fell down and succumbed to death. He came out to his 

unit by the back gate of Darbar. On the way he came to see 

Signal Salauddin, Habilder Akter, Naik Wazed to fire towards 

Darbar. Later on, he came back to barak. Later on he came to 

see Shahidul along with Sepoy Shamim and the appellant 

Sepoy Abu Bakkar with arms and he heard them to say they 

had killed many officers and expressed joy. He went on 3red 

floor of the unit and remained there till 26.02.2009 and 

thereafter went to his residence at Hazaribagh.  
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No cross-examination was made on behalf of the 

appellant.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.35 had his duty at magazine with the appellant. He 

took the appellant before Magistrate. His statement was 

recorded after 11 days.  

The confession of the appellant Sepoy Md. Abu Bakkar 

Siddique (C.S.A.535), runs as under- 

“Avwg 2007 mv‡j BDR G XzwK| MZ 25.2.09 Zvs ‡ejv 11 Uv n‡Z 

1.00 Uv ch©šÍ g¨vMvwRb wWDwU wQj| Avgvi `vwqZ¡ wQj †Mvjeviæ‡`i Ni 

cvnviv †`Iqv| H Zvs †eiv 9.30 Uvi w`‡K Avwg MvW© iæ‡g Nygvw”Qjvg| 

10/15 Rb gy‡Lvm civ †jvK MvW© iæ‡g cª‡ek K‡i| H mgq g¨vMvwRb 

wWDwU wQj wmcvnx gybœvd I Avj Avgx‡bi| Avgiv hviv g¨vMvwRb wWDwU 

Kwi Zv‡`i cÖ‡Z¨‡Ki bv‡g GKwU ivB‡dj I 10 cvDÛ ¸wj Bmy¨ _v‡K| 

ivB‡dj Kv‡Q _vK‡jI ¸wj _v‡K e‡· MvW©iæ‡g Ges ¸wji e· Gi Pvwe 

_v‡K Duty Officer Gi Kv‡Q| gy‡Lvmavixiv Guard Room G cÖ‡ek 

K‡i Avgv‡`i ¸wji e· †f‡½ ¸wj †bq Ges Avgv‡`i e‡j †h †Kvb cÖKvi 

bovPov Ki‡j ¸wj Ki‡e| Avwg Avgvi bvgxq Bmy¨K…Z A ¿̄ wb‡q wbR 

jvB‡b Avwm| mviv w`b I mviv ivZ †mLv‡b _vwK| 26/2/09 Zvs mKvj 
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10/11 Uvi w`‡K Avgvi A ¿̄ †Kv‡Z Rgv w`B| †ejv ỳBUvi w`‡K †Nvlbv 

ïwb †h wZb wK: wg: Gi g‡a¨ †KD _vK‡e bv| Avwg ZLb cÖvPxi Uc‡K 

P‡j hvB evB‡i| c‡i miKvix †Nvlbv g‡Z 1/3/09 Zvs wd‡i Avwm Ges 

3/3/09 Zvs wcjLvbvq cÖ‡ek Kwi|” 

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of the appellant submits that the evidence of P.W.35 

bears no substance. Admittedly at the relevant time and hour he 

was on rest in another room. So his claim of seeing the 

appellant to come at magazine and threatening to open the door 

appears unreliable and unacceptable. His identification of the 

appellant appears improper since he merely referred his 

battalion number but could not refer his regiment number. 

Identification of the Appellant by P.W. 52 appears doubtful. He 

did not refer the Battalion/Regiment No. of the Appellant. The 

Appellant hailed from Sadar Rifle Battalion but P.W. 52 from 

signal sector. Since the testimony of P.W. 52 bears no 

relevancy against the Appellant no cross-examination was made 

to him on his behalf. It is to be further noted that he deposed 

before I.O. on 16.02.2011 during further investigation after two 

years of the occurrence. His belated statement cannot be relied 
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on. Trial court having failed to weigh and assess the evidence 

on record erroneously found him guilty of the offences and 

sentenced him illegally. Consequently, the Cr. Appeal filed on 

behalf of the Appellant deserves consideration.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that admittedly P.W. 35 was on duty at Sector magazine for 24 

hours. He properly identified the Appellant with his Battalion 

No. He did not prevent the rebellions from taking away arms. 

P.W. 52 saw the appellant with arms. His evidence finds 

corroboration by his own confessional statement. The 

confession of the Appellant is inculpatory in nature. Both the 

P.Ws.35 and 52 are eye witnesses and their evidence appears 

corroborative, consistent and thus credible, trustworthy. Since 

no cross-examination was made, the evidence of P.W.52 

remains unchallenged. For deposing before I.O at belated stage 

in the facts and circumstances of the instant case, statement of 

P.W.52 cannot be left out of consideration. Trial court on 

proper assessment of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. In above premises, the Cr. 

Appeal filed on behalf of the Appellant is liable to be 

dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 



 

 

6050 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abu Bakkar Siddique 

(C.S.A.535) stated in his confessional statement- 

“H Zvs †eiv 9.30 Uvi w`‡K Avwg MvW© iæ‡g Nygvw”Qjvg| 10/15 Rb 

gy‡Lvm civ †jvK MvW© iæ‡g cª‡ek K‡i| H mgq g¨vMvwRb wWDwU wQj 

wmcvnx gybœvd I Avj Avgx‡bi| Avgiv hviv g¨vMvwRb wWDwU Kwi Zv‡`i 

cÖ‡Z¨‡Ki bv‡g GKwU ivB‡dj I 10 cvDÛ ¸wj Bmy¨ _v‡K| ivB‡dj 
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Kv‡Q _vK‡jI ¸wj _v‡K e‡· MvW©iæ‡g Ges ¸wji e· Gi Pvwe _v‡K 

Duty Officer Gi Kv‡Q| gy‡Lvmavixiv Guard Room G cÖ‡ek K‡i 

Avgv‡`i ¸wji e· †f‡½ ¸wj †bq Ges Avgv‡`i e‡j †h †Kvb cÖKvi 

bovPov Ki‡j ¸wj Ki‡e| Avwg Avgvi bvgxq Bmy¨K…Z A ¿̄ wb‡q wbR 

jvB‡b Avwm| mviv w`b I mviv ivZ †mLv‡b _vwK| 26/2/09 Zvs mKvj 

10/11 Uvi w`‡K Avgvi A ¿̄ †Kv‡Z Rgv w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 35 and 52 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 35 deposed-  

‘MZ 25-2Ð09 Zvwi‡L Avgvi †m±i g¨vMvwR‡b duty wQj| H w`b 

Avgvi m‡½ nvwej`vi nvweeyi, nvwej`vi gwR`, nvwej`vi Kvjvg, wmcvnx gybœvd, 

wmcvnx jyrdi, wmcvnx Avj Avgxb| wmcvnx Avey eK‡ii duty wQj| Avgvi mKvj 

7 Uv †_‡K 9Uv ch©š— duty wQj| Avwg duty eywS‡q w`‡q MvW©i“‡g wekªv‡g hvB 

9Uvq| Abygvb 9-15 wgt 14/15 Rb we‡ ª̀vnx g¨vMvwR‡b cÖ‡ek K‡i| Zviv `iRv 

Lyj‡Z e‡j| bv Lyj‡j †g‡i †djvi ûgwK †`q| G‡`i g‡a¨ 44 e¨vUvwjq‡bi 

wmcvnx AvjZvd, wmcvnx wmwÏK, wmcvnx wgRvb, 24 e¨vUvwjq‡bi wmcvnx cëb 

PvKgv I wmcvnx jyrdi Avjg‡K wPb‡Z cvB| Gi Av‡M wWGwW wgivR mv‡ne 

KZ©e¨iZ cÖnix MvW© I Ab¨ Mv‡W©i A ¿̄ Zvjv w`‡q Pvwe wb‡q hvq| Avwg wbi¯¿ 

_vKvq evav w`‡Z e¨v_© nB|’ 

P.W. 52 deposed-  

‘Avwg `ievi n‡ji wcQ‡bi †MU w`‡q †ei n‡q Avgvi BDwb‡U P‡j 

Avwm| Avmvi c‡_ iv —̄vq Signal mvjvDwÏb nvwej`vi Av³vi, bv‡qK 

Iqv‡R`‡K `ievi nj j¶ K‡i dvqvi Ki‡Z †`wL| c‡i Avwg e¨viv‡K P‡j 

Avwm| c‡i nvwej`vi knx ỳj I Zvi mv‡_ wmcvnx kvgxg I wmcvnx AveyeKi‡K 

A ¿̄ mn †`wL Zvnviv ej‡Z‡Q A‡bK Awdmvi fenish K‡iwQ| GB e‡j Zviv 

Dj−vm cÖKvk K‡i|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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C.S. Accused No.537 Sepoy/68079 Md. Shahinul 

Islam.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.75 Ajit Kumar Shing 

 P.W.116 Md. A. Rahman and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.75 Ajit Kumar Shing deposed that on the date of 

occurrence he went to 24 Rifle Battalion. While he was on work 

in the office, he heard 2/3 rounds firing. Meanwhile he also 



 

 

6057 

came to know from shouting of BDR personnel in front of Line 

that there happened firing in Darbar. He got afraid and came 

down on the ground floor and on his way to toilet he came to see 

some BDR personnel to go through front road of Rifle Battalion 

from west towards east to D.G’s Banglow with agitated mood. 

Among them he could identify Naik Subedar Islam Uddin along 

with Subedar Maj. Gofran Molick, Sepoy Md. Al Masum, Sepoy 

Md. Al Masum, the appellant Sepoy Md. Sahimul Alam, 

Sepoy Gautam Deb, Sepoy Mohsin Ali and Sk. Masum of 

Chittagong sector. 

In cross-examination on behalf of the Appellant he stated 

that he came to office from Line at about 7.45 A.M. The 24 Rifle 

Battalion office was two storied. His office was on 2nd floor. 

Having heard of firing sound he remained in the office. Deputy 

Commandant Maj. Sha Alam was not present at that time. He 

can’t remember how many staff were there in the office at that 

time. He can’t remember when he came down from toilet. The 

rebellions were all uniformed whom he saw to go by the front 

road of the Battalion. He denied the suggestion that D.G’s 

residence was 5/6 hundred yard away from 24 Rifle Battalion. 
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He denied the suggestion that he could not identify the Appellant 

therefrom and it was not practicable. He did not ask the 

rebellions of firing in Darbar. He can’t remember whether he 

deposed against the Appellant in mutiny case. He denied the 

suggestion that he was not present in the office on 25.02.2009 

and that he took part in the rebellion and that he deposed falsely. 

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 

his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel, who were moving 

with arms, he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 

4275 Subeder Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, 

Habilder 34575 Shabuddin, Sepoy 65702 Imran, Sepoy 60658 

Azim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, Sepoy 77805 

Mahbub, Sepoy 59938 Nannu, Sepoy 73345 Zillur, the appellant 

Sepoy 68079 Shahinur, Sepoy 69082 Oshim Chakma, Lance 

Naik 50623 Ekramul Hoque with arms and to talk together with 
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agitated mood. He also came to see Sepoy 68969 Shamim to 

make fire with arms. He tried to come back to his residence but 

being failed took shelter in JCO quarter. On the following day he 

went to his residence through gate No.5 

In cross-examination on behalf of the Appellant, he stated 

that he made his statement before the I.O. correctly. He denied 

the suggestion that he did not depose of Sepoy Shahinul before 

I.O. Shahinul was known to him. His residence was outside 

Peelkhana between gate Nos.1 and 5. He denied the suggestion 

that he went to magazine to take arms. He denied the suggestion 

that he did not see the appellant and that he deposed falsely.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he examined P.W.75 on 05.05.2009. He was a clerk 

of 24 Rifle Battalion. On 25.02.2009 some other clerks were on 

duty with him. He can’t say whether other clerks have been 

cited as witness. He deposed before him that on 25.02.2009 till 

11.30 A.M. he hid himself in the office. He denied the 

suggestion that there were several establishments between the 

office of the Appellant and D.G’s. residence and it was 
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impracticable to identify the rebellions who appeared thereat. 

P.W.116 resided outside Peelkhana. He deposed of Subeder 

Shahadat but he has not been cited as witness. He denied the 

suggestion that he deposed falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the identification of the 

appellant by P.W.75 is not proper. He did not refer the 

Battalion/Regiment No. of the Appellant. Besides, he referred 

the name of the Appellant as Shahinul Alam, but the Appellant 

is Shahinul Islam. Admittedly he was in the office of 24 

Battalion and at one stage he came down in the ground floor 

and while going to wash room he came to see the Appellant and 

others in front of the road going towards D.G’s residence. From 

the facts and evidence on record there were several 

establishments between 24 Battalion office and D.G’s residence 

and it was not practicable to see therefrom the residence of D.G 

and as such his claim of seeing the Appellant to go towards 

residence of D.G. does not inspire any confidence. It further 

appears from the testimony of P.Ws.12 and 14 that they were 

also in the office of 24 Rifle Battalion and the rebellions fired 
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on the door and windows and took away Lt. Col. Lutfar 

Rahman but the testimony of P.W.75 finding no corroboration 

to the above facts appears unreliable and untrustworthy. The 

identification of the Appellant by P.W. 116 also appears not 

proper and free from doubt. He referred the Appellant Sepoy 

Shahinoor. Admittedly he was at golf ground and claims to 

come back at Sainik Line and to identify therefrom the 

Appellant and others. His reference of Regiment No. of as 

many as 15 (fifteen) rebellions including the Appellant appears 

unusual, unnatural and thus unacceptable being tutored. 

P.W.654. I.O also admitted that P.W 116 did not depose before 

him the name of Shahinul Alam but referred his Regiment No. 

None of the witnesses disclosed any culpability of the 

Appellant to any offence.     

Mr. Islam further submits that trial court having failed to 

asses and weigh the evidence on record erroneously held him 

guilty of the offences and sentenced him arbitrarily and it 

warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. and the Appellant, all hailed from 24 

Battalion and as such there is no doubt to their identification. 

Both the P.Ws referred the Appellant with his proper name. The 

Appellant in his statement under Section 342 of the Code of 

Criminal Procedure named him as–‘−j¡x n¡q£e¤m Bmj’. More so, 

P.W. 116 identified him with his Regiment No. Both are eye 
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witnesses to the occurrence and they saw the Appellant posing 

an active rebellion to the occurrence holding arms, with agitated 

mood, moving towards the residence of D.G where several 

persons were killed including the wife of D.G. Both the 

witnesses were thoroughly cross-examined but their testimony 

remains unshaken, unembellished. The evidence of Prosecution 

witnesses thus bears substance. Trial court on proper 

appreciation of evidence on record rightly found the Appellant 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 75 and 116 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence, looking 

for army officers in furtherance of their common 

intention/object. 

P.W. 75 deposed-  

‘bx‡P †b‡g Awd‡mi eviv›`v w`‡q Uq‡j‡U hvIqvi mgq 24 ivB‡dj 

e¨v‡Uwjq‡bi Awd‡mi mvg‡bi iv¯—v w`‡q cwðg w`K †_‡K cye© w`‡K A_©vr wWwRi 

evs‡jvi w`‡K K‡qKRb mk ¿̄ we‡ ª̀vnx AZ¨š— D‡ËwRZ I AvµgbvZ¡K g‡bvfve 

wb‡q mk ¿̄ Ae ’̄vq wWwR evs‡jvi w`‡K †n‡U †h‡Z †`wL| H me we‡ ª̀vnx‡`i g‡a¨ 

Avwg hv‡`i‡K wPb‡Z cvwi Zviv n‡jv 24 ivB‡dj e¨v‡Uwjq‡bi my‡e`vi †gRi 

†gvt †Mvdivb gwj−K, bv‡qK my‡e`vi †gvt Bmjvg DwÏb, wmcvnx †gvt Avj 

gvmyg, wmcvnx †gvt kvnxgyj Avjg, wmcvnx †MŠZg †`e, wmcvnx gnwmb Avjx Ges 

PUªMÖvg †mKU‡ii wmcvnx gvmyg †kL‡K wPb‡Z cvwi|’ 
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P.W. 116 deposed-  

‘Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi †gRi 

†Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 nvwej`vi 

RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 60658 

wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 

wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx 

kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.539 Habilder/43968 Shahidul Islam.  

Trial court charged the appellant under Sections 

302/149/34382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Safiquzzaman 
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 P.W.100 Habibur Rahman 

 P.W.112 A. Mannan 

 P.W.490 Abu Bakkar and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the of 

co-accused –  

A. Rahman (C.S. A.203) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 Md. Safiquzzaman deposed that on 25.02.2009 

he was in Sainik mess. He heard firing at 9.30 A.M. At about 

10.45 A.M. Lt. Col. Anowar came to ABC mess but afterwards 

some armed BDR personnel took him away. On that day, from  

morning to evening whom he saw with arms along with other 

armed rebellions were Naik Bari, Sepoy Mamnoor Rashid, 

Sepoy Farooq Hossain, Sepoy Golam Nabi, Sepoy Moyazzem, 

Ekramul, Jahangir, the appellant Habilder Sahidul, Lance 

Naik Ekramul, Sepoy Shah Alam Sepoy Golam Sahin, Sepoy 
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Almas, A. Jalil, Jakaria, Enamul, Shafiqul, Najmul Sikder. He 

heard them to say-‘¢h¢XBl H ®pe¡ A¢gp¡l b¡L−h e¡’. He saw some 

of them on firing.  

In cross-examination on behalf of the appellant, he stated 

that he was in charge of Sainik mess commander. He did not 

submit any papers to that effect before I.O. On  25.02.2009 

from morning to evening he was at ABC mess. He did not 

know whether anybody viewed him. He did not go outside 

mess. Store and cook house of mess were in separate rooms. He 

deposed before I.O. on 09.01.2009. I.O. read over his statement 

before him. He was under police control. He can’t say for how 

long he was under custody of the police. He denied the 

suggestion that he deposed falsely.  

P.W. 100 Md. Habibur Rahman deposed that before 

25.02.2009 the commander of 13 Battalion was Lt. Col. Sultan. 

While he was going to cantonment at the instruction of 

commander he heard firing from Darber at 9.30 A.M. He came 

back to soldier’s Barak and contacted with Lt. Col. Furkan, Lt. 

Col. Tarek, Lt. Col. Kazi Sharif. They suggested him to go 

outside. Coming out from Barak he came to see the appellant 
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Habilder Shahidul (43968), Naik Bari Sarker (38871), Lance 

Naik Ekramul (39127), Driver Gias Uddin (5261) with arms. 

.............................. 

In cross-examination on behalf of the appellant, he stated 

that mobile number of Lt. Col. Forkan, Lt. Col. Taher and Lt. 

Col. Sharik were 01730089931, 01711456805, 01714460320 

respectively and his mobile No. was 01724932942. On 

25.02.2009 he left Peelkhana at the instruction of aforesaid 

officers. Before leaving Peelkhana he was in the Barak. He 

cannot say whether Sepoy Rezaul was the Moazzem of mosque 

and that he deposed falsely.  

P.W. 112 Md. Abdul Mannan deposed that on 25.02.2009 

he went to Darber. Darber started at 9.00A.M. Sepoy 65140 

Moyeen entered into Darber with arms. BDR personnel cried out 

in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR personnel 

were taking exit from Darber. He came out from Darber. In front 

of Dhaka sector he came to see 100/200 soldiers with arms. 

Among them he could identify JCO 3167 Subeder Maj. Jobayer, 

JCO 5717 NSub Matin, JCO 6320 NSub Helal, 37606 Habilder 

Kibria, 37885 Habilder Fater Ali Munshi, 37384 Habilder Hatem 
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Ali, 69013 Sepoy Litu, 26457 Habilder Shafiqul, 49300 Naik 

Dalil Uddin, 79399 Sepoy Atikur, the appellant 43968 

Habilder Shahidul, 38871 Naik Bari Sarker, 39127 Md. 

Ekramul Hoque, 52103 Naik Gias Uddin, 78378 Sepoy Azizur. 

He found them to move towards Darber. .............................  

In cross-examination on behalf of the appellant, he denied 

the suggestion that on 25/26th Feb, 2009 he moved inside and 

outside Peelkhana. Darber was 400 yard away from Dhaka 

Sector. He denied the suggestion that he did not see arms with 

accused and that he had participation in the rebellion and that he 

deposed falsely.  

P.W.490 Abu Bakkar Siddique deposed that on 

25.02.2009 he was on duty in Peelkhana. At 9.40 A.M. some 

BDR personnel entered into cook house. Among them, there was 

Lt. Col. Dr. Anowar, Subeder Anowar and Subeder Farid. He 

dressed Dr. Anowar with the dress of cook and sent him to 

hospital. Afterwards Sepoy 49826 Shah Alam threatened him to 

take arms from Koth in default, he will be dealt otherwise. He 

saw many BDR personnel with arms. Until 22.00 hours he 

remained in cook house Lt. Col. Dr. Anowar is alive. He left 
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Peelkhana on 26.02.2009. From video footage shown to him on 

14.09.2009 by I.O. Raunokul, he identified 67597 Shahinur, 

68362 Zakir, 47723 Sekander, 66665 Golap Shahin, the 

appellant 43968 Shihidur, 63689 Nazrul, 3167 Subeder Major 

Zobayer, 69464 Abdullah Al Mamun, 65552 Tofazzel Hossain. 

He identified the picture of Sepoy Mamun, Naik Sekander, 

Golap Shahin, Nazrul, Sheikh Jubayer, Tofazzel as exhibit CL 

series. They all were known to him. 

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he cited the appellant in C.S without 

any proof against him. 

The confessional statement of co-accused A.Rahman 

(C.S. A.203) runs as under- 

“25−n ®ghÐ¦u¡l£ pL¡m 7.00V¡ ®b−L A¡¢j fÉ¡−lX NË¡E−ä 24 J 36 

l¡C−gm hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hal−el c¡¢u−aÅ ¢Rm¡jz 24 

hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hale Ll¡ ®no q−mC A¡¢j …¢ml në öe−a 

f¡Cz clh¡l qm ®b−L ®m¡LSe ®c±s¡−a ®c±s¡−a ®hl q−u A¡p¢Rmz aMe 
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A¡¢jJ a¡−cl p¡−b hÉ¡V¡¢mu¡−el ¢c−L k¡Cz l¡Ù¹¡u qW¡v A¡j¡l ®j¡h¡Cm 

®h−S J−Wz ®L¡a NCO e¡−uL n¡jp¤m qL ®g¡e ¢c−u S¡e¡k ®L¡a m¤V 

q−u−Rz A¡¢j A¡j¡l ®pƒl ®L¡u¡VÑ¡l N¡XÑ 13 hÉ¡V¡¢mu¡−el ®L¡−a ¢N−u 

®cM−a f¡C ph AÙ» m¤V q−u ®N−Rz A¡¢j aMe hÉ¡V¡¢mu¡−el jp¢S−cl 

p¡j−e p¤−hc¡l ®jSl ®nM S¤h¡−ul A¡q−jc−L report Ll−m ¢a¢e e£lh 

b¡−Lez f−l A¡¢j A¡j¡l m¡C−e Q−m k¡Cz A¡e¤j¡¢eL c¤f¤l 1.30V¡l ¢c−L 

A¡j¡l ®j−u A¡j¡−L ®g¡e L−l ¢fmM¡e¡ ®b−L ®hl q−u ®k−a h−mz A¡¢j 

3ew ®N−V k¡Cz ®j−u−L ®g¡−e S¡e¡C ®hl qJu¡ pñh euz 3ew ®NV ®b−L 

¢g−l A¡p¡l f−b HLV¡ ¢fL A¡f N¡s£−a e¡−uh p¤−hc¡l −qm¡m E¢Ÿe pq  

AS¡e¡ 4/5 Se−L …¢m J ®h¡j¡ e¡j¡−a ®c¢M ®N−Vl L¡−Rz  e¡−uh p¤−hc¡l 

−qm¡m A¡j¡−L N¡¢s−a a¥−m ®euz N¡¢s−a JW¡l pju l¡Ù¹¡u f−s b¡L¡ 

®h¡j¡l h¡„¢V A¡¢j HLSe ¯p¢eL Hl pq¡a¡u l¡Ù¹¡l f¡−n p¢l−u l¡¢Mz 

N¡¢s−a EW¡l fl AeÉ HLSe °p¢e−Ll Hp Hj ¢S A¡¢j A¡j¡l q¡−a d−l 

l¡¢Mz N¡¢s hÉ¡V¡¢mu¡−e ®f±R¡−m A¡¢j AÙ» N¡¢s−a ®l−M m¡Ce Q−m k¡Cz 

q¡¢hmc¡l q¡−aj, ¢pf¡q£ A¡S¡c ¢pf¡q£ glq¡c−L hÉ¡V¡¢mu¡e Hm¡L¡u AÙ» 

q¡−a O¤l−a −c¢Mz A¡¢j m¡C−eC b¡¢LzI¢ce 26 a¡¢lM AÙ» Sj¡ ®cu¡ 

pwœ²¡¿¹ −O¡oe¡ ö−e ®pƒl ®L¡u¡VÑ¡l N¡−XÑ k¡C c¤f¤l 2.00V¡l ¢c−Lz JM¡−e 

¢N−u −c¢M A−eL AÙ» Ù¹¤f L−l l¡M¡z A¡¢j, q¡¢hmc¡l nq£c, q¡¢hmc¡l 

l¢gL¥m Cpm¡jpq 3/4  Se ¯p¢eL ¢j−m A¡j¡−cl hÉ¡V¡¢mu¡−el AÙ»  Ù¹¤f 

®b−L fªbL L−l l¡¢MzA¡e¤j¡¢eL 4.30V¡l ¢c−L m¡C−e H−p −c¢M AÒf 
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¢LR¤ pwMÉL hÉa£a ph¡C Q−m ®N−R f¡¢m−uzI¢ce l¡−a m¡C−e b¡¢Lz 

27/02/09 a¡¢lM pL¡m 8.30 V¡u p¤−hc¡l ®jSl ®nM S¤h¡−ul A¡q−jc 

A¡j¡−cl ph¡C−L q¡pf¡a¡−m ®k−a h−mz q¡pf¡a¡−m k¡Ju¡l fl ®pM¡−eC 

¢Rm¡jz I¢ce påÉ¡u ¢XH¢X −a±¢qc q¡pf¡a¡−m A¡−pe Hhw HL HL 

hÉ¡V¡¢mu¡e−L HL HL am¡u ®pV L−l ®l−M A¡−pez 14 ¢ce q¡pf¡a¡−m 

¢Rm¡jz a¡lfl hÉ¡V¡¢mu¡−e b¡¢Lz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 53 is 

vague, unspecified and unreliable. He claims to see the 

appellant with arms. He did not specify when and where he saw 

the appellant and in what action. He admitted in cross-

examination ‘Kv‡K KLb, †Kv_v wKfv‡e †`‡LwQ Zv ewj bvBÕ. His claims 

of seeing the appellant and other accused from morning to 

evening appears vague. He did not see all the accused together 

and as such his claim of hearing to say them ‘¢h¢XBl H ®L¡e ®pe¡ 

pcpÉ b¡L−h e¡’ does not bear any credibility. P.W. 100 claims to 

see the appellant with arms coming out from Line, but in his 

cross-examination he admitted that he was in the Line prior to 

go out of Peelkhana-‘Avwg ˆmwbK jvB‡bB wQjvg ¢fmM¡e¡l evB‡i hvIqvi 

AvM ch©š—Õ. From C.S. report it appears that 20 rounds empty 
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bullets were recovered from beneath his bed (C.S page. 91 

column- 5, SL. 2431-2432). It indicates that he was an accused 

to the case and his evidence appears unworthy of credit. He 

deposed falsely to escape himself from the liability. P.W. 112 

admitted in his cross-examination that he was afraid-‘Avwg 

AvZw¼Z wQjvgÕ. Thus his claim of identification of the appellant 

among 100/200 BDR personnel and further identification of as 

many as 15 rebellions including appellant in reference to their 

Regiment No. appears impracticable, unusual, unnatural and 

thus unreliable. The evidence of P.W. 490 bears no substance. 

He identified the appellant from video-footage shown to him by 

A.S.P. Rownokul. Such identification beyond judicial process is 

inadmissible in evidence.  None of the witnesses disclosed any 

culpability of the appellant to any offence as he was charged 

for. The confession of co-accused A. Rahman (C.S. 8) has no 

nexus to the alleged offence of the appellant and it lends no 

support to the prosecution evidence in proving the charges 

against the appellant. Trial court did not take into consideration 

of his statement under section 342 of the Code of Criminal 

Procedure and the Appellant has been highly prejudiced and the 
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basis of his conviction appears to vitiate the entire Proceedings 

against him. 

Mr. Islam further submits that the learned Judge of the 

trial court having failed to assess and weigh the evidence on 

record and on wrong observation erroneously found the 

appellant guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the prosecution witness excepting P.W. 490 being eye 

witnesses are competent and their testimony appears credible, 

reliable and trustworthy. They all saw the appellant with arms. 

There is no vagueness in their testimonies. No question arose in 

their identification of the appellant while they were cross-

examined. P.W. 53 identified the appellant whom he saw from 

morning to evening. His evidence also bears the essence of 

BDR rebellion-‘¢h¢XBl H ®pe¡ A¢gp¡l b¡L−h e¡’. His evidence 

can’t be brushed aside alleging it as vague. Both P.Ws. 100 and 

112 identified the appellant with his Regiment No. They have 

been thoroughly cross-examined but their testimony remains 

unshaken, untainted and unblemished. Their evidence bears 

credibility. P.W. 490 identified the appellant with Material 

exhibit-CL which appears as corroborative to the oral evidence 

of P.Ws. The confession of co-accused (C.S.A. 08) also lends 

support to oral evidence of prosecution witnesses.  
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The learned Deputy Attorney General also submits that 

trial court on due appreciation of evidence on record rightly 

found the appellant guilty of the offences and sentenced him 

lawfully and it does not warrant any interference. In the result, 

the Cr. Appeal filed on behalf of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused A.Rahman (C.S. A.203) stated in his 

confessional statement- 
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“I¢ce 26 a¡¢lM AÙ» Sj¡ ®cu¡ pwœ²¡¿¹ −O¡oe¡ ö−e ®pƒl ®L¡u¡VÑ¡l N¡−XÑ 

k¡C c¤f¤l 2.00V¡l ¢c−Lz JM¡−e ¢N−u −c¢M A−eL AÙ» Ù¹¤f L−l l¡M¡z 

A¡¢j, q¡¢hmc¡l nq£c, q¡¢hmc¡l l¢gL¥m Cpm¡jpq 3/4  Se ¯p¢eL ¢j−m 

A¡j¡−cl hÉ¡V¡¢mu¡−el AÙ»  Ù¹¤f ®b−L fªbL L−l l¡¢Mz ” 

The confession statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

All the P.Ws. excepting 490 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. P.W. 490 is 

also an eye witness. He personally knew the appellant and 

identified him by footage exhibit CL.  

 Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 53, 100, 112 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 53 deposed-  

‘H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex 

wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj 

wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv 

Gbvgyj, kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv 

ej‡ZwQj wewWAvi G †mbv Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z 

†`wM|’ 

P.W. 100 deposed-  

‘Avwg jvBb †_‡K †ei n‡q †`wL 43968 nvwej`vi knx ỳj, 38871 

bv‡qK evix miKvi, 39127 j¨vÝ bv‡qK BKivg–j, 5261 PvjK wMqvm DwÏb‡K 

km ¿̄ Ae ’̄vq †`wL| c‡i 1 bs †M‡U †cŠwQ‡j 58147 wmcvnx RvnvsMxi 58837 

wmcvnx gvgybyi iwk`, 65377 kvn Avjg, 73373 wmcvnx †iRvDj‡K km ¿̄ 

Ae ’̄vq †`wL| Zvnviv †mbv Awdmvi‡`i †LvRvLywR KiwQj|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 
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49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi| K‡qKRb `ievi n‡ji w`‡K 

†h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.540 Sepoy/61797 Md. Rafiqul Islam.  

Trial court charged the appellant under Sections 

302/149/34/342 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.420 Liakat Ali 

 P.W.320 Samima Parvin, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.420 Md. Liakat Ali deposed that on 25.02.2009 he 

was on duty at Dairy Farm. He heard firing from the side of 

Darber at about 9.30. He was observing the situation from a 

room of the farm. He found many BDR personnel moving 

towards Darber on firing. Among them he could identify the 

appellant 61797 Rafiq, 69638 Mukul, 30 Sabuj Miah, 40289 

Salam, 80298 Joydeb Chandra, 41613 Muksed Ali, 45288 Saidur 

Rahman, 44186 Shahidul Islam.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he deposed before I.O. of the demand of 

BDR personnel. I.O. read over his statement to him. He was 

aware of the demands of BDR but he did not depose before I.O. 

He worked in Sadar Battalion. The accuseds were of different 

Battalions. In the farm other BDR personnel were also with him. 

He did not depose before I.O. of other colleagues. He did not go 

to Sadar office on 25.02.2009 and did not report to anyone. He 

had been serving since 2007. He observed the situation from the 

room of veterinary doctor Anowar Hossain, Habilder Zahid, 
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MLSS Anis, Sepoy Hadiuzzaman were there. He happened to 

meet with them after the occurrence. I.O did not ask him before 

them. He did not report to the police or any other authority. He 

had been in Peelkhana from 2007. He left Peelkhana by crossing 

over the wall. He denied the suggestion that he had implication 

with the rebellion and that he deposed the numbers of the 

accused being tutored and that he could not identify any accused. 

P.W.320 Samima Parvin, Magistrate deposed that She 

recorded the confessional statement of the appellant on 

04.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 297 and her 

signature 297/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 29.07.2009 and placed 

before her on 04.08.2009. She denied the suggestion that the 

appellant did not make any confession and that she did not 

comply the provisions of law in recording the confessional 

statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant he stated 

that the appellant was taken on remand for 5 (five) days. He 

denied the suggestion that the confession of the appellant was 

obtained under coercion.  

The confession of the appellant Md. Rafiqul Islam 

(C.S.A.540), runs as under- 

“ Rvbyqvix/09 gv‡m kvncixi Øx‡c e‡½vcmvM‡ii †gvnbvq 400 e¯—v 

mvi cvPvi Kv‡j AvUK Kwi| cyi“¯‹vi †bqvi Rb¨ wewWAvi mßv‡n 

wcjLvbvq Avwm| Avwg 42 ivB‡dj e¨vUvwjqv‡b Kg©iZ _vKvKvjxb 

12/02/09 ZvwiL n‡Z 26/02/09 ZvwiL ch©š— 15 w`‡bi wmGj QywU‡Z 

evwo‡Z hvB| 15/2/09 ZvwiL †gvevBj †dv‡bi gva¨‡g Avgv‡K cyi¯‹vi 

MÖn‡bi Rb¨ 17/2/09 ZvwiL wcjLvbvq †h‡Z wb‡ ©̀k †`qv nq| Avwg 

17/2/09 Zvwi‡L m`i ivB‡dj e¨v‡Uwjqv‡b †hvM †`B| 25/02/09 

ZvwiL cyi¯‹vi MÖn‡bi Rb¨ †cvlvK c‡o `ievi n‡j hvB| Avwg `ievi 

n‡j cyi¯‹vi cvwU©i †Pqv‡i ewm| mKvj 9.00 Uvq `ievi ïi“ nq| wWwR 

m¨vi e³e¨ †`q| Abygvb 9.30 wgwb‡U GKRb ˆmwbK A ¿̄ wbqv `w¶b 

cvk w`‡q †`ŠovBqv wWwR mv‡n‡ei †÷‡R D‡Vc‡o|mvg‡bi w`‡Ki 

Awdmviiv `vovq hvq|Gi K‡qK wgwbU c‡i†cQb w`‡K ¸wji kã 

ïwb|`iev‡ii mevB ‰n‰P K‡i `ievi †_‡K †ei n‡q hvq| Avwg I †ei 

n‡q Avgvi i“‡g P‡j hvB|10.00-10.30 Uvq Mvwoi g‡a¨ gvBwKs 
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Ki‡Z_v‡K †h,Avwg© Avµgb Ki‡Z cv‡i †KD †hb Lvwj nv‡Z bv _v‡K| 

mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| Avwg wmwfj Kv‡jv cÖv›U GKwU dZyqv cwo| 

Zvi Dc‡i Dwbdig c‡o wb‡P †b‡g jvB‡bi wcQb w`K †_‡K †WBix 

dv‡g©i w`‡K hvB| HLv‡b 2 Rb wewWAvi m`m¨ A ¿̄ nv‡Z hvb| gy‡Lvk 

cov Avgv‡K _vgvq| Avgv‡K wRÁvmv K‡i Avwg †Kv_vq hvw”Q| Avgvi 

Kjvi a‡i| wmwfj †cvlvK †`‡L e‡j kvjv cvjvB‡Z‡Qv| Zviv Avgv‡K 

wbqv GKwU †Kv‡Z hvq| GKwU Gm,Gg,wR ivB‡dj Ges ¸wj fwZ© GKwU 

g¨vMvwRb †`q| Zviv Avgv‡K wbDgv‡K©U eivei †M‡U wbqv hvq| †mLv‡b 

A‡bK wewWAvi wWDwUiZ wQj| Avgv‡K wWDwU Ki‡Z e‡j| Avwg cv‡k 

`vovBqv _vwK| Avgvi Kv‡Q _vKv Gm,Gg,wR wQj 38/9 m`i `ßi mÜ¨vi 

mgq Avwg ˆmwbK †g‡m fvZ LvB| wb‡Ri i“‡g P‡j hvB| 26/2/09 

ZvwiL mKvj 9.00 Uvq Avwg †Kv‡Z wMqv A ¿̄ I ¸wj Rgv †`B Ges 

e¨viv‡K  P‡j Avwm weKvj 3.30 wgwb‡Ui mgq Avwg BDwbdig Ly‡j 

wmwfj †cvlv‡K †`qvj UcKvBqv wcjLvbvi evB‡i P‡j hvB| 28/2/09 

ZvwiL weKvj 5.00 NwUKvq 4bs †M‡U Avwm †gRi †gv¯—vwdR (Avwg©) 

mv‡n‡ei mv‡_ K_v ewj I Zvi civg‡k© wbR e¨vUwjqv‡b †UKbvd hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W 420 is 

vague and unspecified and it finds no corroboration. He claims 

to identify the Appellant in the midst of many BDR personnel 
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from the room of veterinary doctor but did not specify how he 

observed the Appellant and other BDR personnel therefrom. He 

admitted that in the farm there were his other colleagues but 

none appeared to corroborate his testimony. His 

uncorroborated, solitary evidence does not inspire any 

confidence in proving the charges against the Appellant. 

Admittedly, the Appellant was taken on remand for 5 (five) 

days and apparently his confession appears to be obtained under 

coercion. He took up arms being threatened to his life. His 

above confession cannot be termed as inculpatory, rather it is 

merely a statement.  It finds no corroboration by any witness. 

The confession of the Appellant not being voluntary and true it 

cannot be considered as evidence against the Appellant.  

Mr. Md. Aminul Islam further submits that the trial court 

having failed to weigh and assess the evidence erroneously 

found the Appellant guilty of the offences and sentenced him 

arbitrarily. The impugned order of conviction and sentence thus 

warrants due interference. The Cr. Appeal filed on behalf of the 

Appellant deserves consideration.            
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the evidence of P.W.420 bears substance. He saw the 

Appellant from Dairy farm to move towards Darbar on firing. 

He identified the Appellant with his Regiment No. There 

appears no doubt to his identification. His above evidence finds 
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corroboration by the confessional statement of the Appellant. 

His confession appears inculpatory in nature. Although he was 

taken on remand for 5 (five) days but no evidence appears to 

support his claim that it was obtained under coercion. P.W.320, 

confession recording Magistrate duly certified the confession as 

voluntarily made. The confession of the Appellant being 

voluntary and true it can solely be  based for upholding the 

impugned order of conviction and sentence to the Appellant and 

it does not warrant any interference.  

The learned Deputy Attorney General lastly submits that 

in view of section 134 of the Evidence Act there is no bar to 

base on conviction on the basis of such reliable, trustworthy, 

unimpeachable, unblemished testimony of the solitary witness. 

The Cr. Appeal filed on behalf of the Appellant is liable to be 

dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/ appellant Md. Rafiqul Islam (C.S.A.540), 

stated in his confessional statement- 

“ 10.00-10.30 Uvq Mvwoi g‡a¨ gvBwKs Ki‡Z _v‡K †h,Avwg© Avµgb 

Ki‡Z cv‡i †KD †hb Lvwj nv‡Z bv _v‡K| mevB‡K A ¿̄ nv‡Z wb‡Z e‡j| 

Avwg wmwfj Kv‡jv cÖv›U GKwU dZyqv cwo| Zvi Dc‡i Dwbdig c‡o wb‡P 

†b‡g jvB‡bi wcQb w`K †_‡K †WBix dv‡g©i w`‡K hvB| HLv‡b 2 Rb 

wewWAvi m`m¨ A ¿̄ nv‡Z hvb| gy‡Lvk cov Avgv‡K _vgvq| Avgv‡K 

wRÁvmv K‡i Avwg †Kv_vq hvw”Q| Avgvi Kjvi a‡i| wmwfj †cvlvK †`‡L 

e‡j kvjv cvjvB‡Z‡Qv| Zviv Avgv‡K wbqv GKwU †Kv‡Z hvq| GKwU 
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Gm,Gg,wR ivB‡dj Ges ¸wj fwZ© GKwU g¨vMvwRb †`q| Zviv Avgv‡K 

wbDgv‡K©U eivei †M‡U wbqv hvq| †mLv‡b A‡bK wewWAvi wWDwUiZ wQj| 

Avgv‡K wWDwU Ki‡Z e‡j| Avwg cv‡k `vovBqv _vwK| Avgvi Kv‡Q _vKv 

Gm,Gg,wR wQj 38/9 m`i `ßi mÜ¨vi mgq Avwg ˆmwbK †g‡m fvZ 

LvB| wb‡Ri i“‡g P‡j hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 420 referred above saw him with arms, in unlawful 

assembly and to participate in the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 420 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 420 deposed-  
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‘9.30 wgt `ievi n‡ji w`‡K ¸wji kã cvB| dv‡g©i GKwU i“g †_‡K 

cwiw ’̄wZ †`L‡Z _vwK| A‡bK BDR m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji 

w`‡K †h‡Z †`wL| Zv‡`i g‡a¨ 61797 iwdK, 69638 gyKzj, 30 (AcvV¨) meyR 

wgqv, 40289 Qvjvg, 80298 Rq‡`e P› ª̀| 41613 gyK‡Qi Avjx 45288 

Qv‡q ỳi ingvb| 44186 knx ỳj Bmjvg‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 
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life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.542 Sepoy/64294 Sheikh Faruk 

Ahmed.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.101 Md. Alomgir 

 P.W.109 Shafiqul Islam 

 P.W.125 Kabir Uddin 

 P.W.326 Farhana Ferdous and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 101 Md. Alamgir Hossain deposed that on 

25.02.2009 he was in Darber. At the entry of Sepoy Moyeen in 

Darber there happened violence. BDR personnel left Darber. He 

came out from Darbar for Battalion. From the veranda of the 

I.N.T room he came to see 61520 Jahangir, 48834 Naik Firoj, 

the appellant Sepoy 64294 Faruk, Sepoy 57197 Kamrul, 

Sepoy 68910 Mousiur, Sepoy 80797 Ashraf, Sepoy 67197 Jalil, 

Sepoy 67476 Zakaria, Sepoy 67615 Enamul with arms. He hid 

himself under the cot. On 26.02.2009 he left Peelkhana crossing 

over the wall. 

In cross-examination on behalf of the appellant, he stated 

that he cannot remember whether he happened to meet with any 

accused. He came out from Darber at about 9.45A.M. He took 
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shelter in I.N.T room. From I.N.T room he came to veranda off 

and on. He took shelter in I.N.T. room at about 10.00 A.M. and 

left the room at 11.00 A.M. At that time Tohid, Mahbub, Biroji 

were in INT room. Naik Zilur was in charge of I.N.T room. He 

did not happen to meet with any driver or any person of S.M. 

room. The veranda was 6' in breadth and the wall of the veranda 

2'/ 2 ½' in height. On hearing firing sound sometimes he took 

shelter under table or some times under cot. He denied the 

suggestion that he never took stand in veranda nor took shelter 

in I.N.T room. From I.N.T room he went to Barack. He was in 

the Barack till 4.00 P.M. on 26.02.2009. He denied the 

suggestion that there is no Sepoy Faruk Hossain being 

No.64294. He did not serve with Sepoy Zakaria. He denied the 

suggestion that he did not see anything and the appellant was 

not present at the place of occurrence and that he himself 

participated in the rebellion.  

P.W.109 Md. Shafiqul Islam deposed that on 25.02.2009 

he was in Darber. 65140 Sepoy Moyeen entered into Darber 

with arms. He came out and went to Barak instantly. In front of 

the Barak he came to see 41584 Lance Naik Zakaria, 53065 
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Lance Naik Gous Uddin, 61520 Lance Naik Jahangir, 48834 

Driver Firoj, the appellant 64294 Sheikh Faruk, 66475 

Shahadat, 57197 Sepoy Kamrul, 68910 Sepoy Moshiur, 80811 

Tariqul, 65377 Sepoy Shah Alam  to run around with arms. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that prior to the occurrence he had been 

in ill. Unwell persons are categorized as classes ABC. Before 

I.O. he disclosed him of C category. Before 6 months he was 

categorized as ‘C’. He denied the suggestion that disabled 

soldiers are categorized ‘C’. 13 Battalion is between gate No.2 

and 3. Garrison Cinema Hall is near to gate No.1. He denied the 

suggestion that to reach Darber one is to come by gate No.1. 

Gate No.1 and 3 are towards north. Gate No.2 remained close. 

Battalion 13 was 800 yard away from Darber. There were other 

Baraks by the side of the road. In the midst there was RSU. On 

26.02.2009 he was also in the Barak and 27.02.2009 he was in 

the hospital. On 27.02.2009 there was no authority. Since 

occurrence he had been in Peelkhana. He denied the suggestion 

that he did not disclose the occurrence to anybody excepting 

authority. He denied the suggestion that he had communication 
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with the accused. He denied the suggestion that prior to the 

occurrence he had talk with Moyeen and others and he was 

aware of the terms of the BDR personnel of appointing BCS 

officers from BDR personnel. He denied the suggestion that he 

participated in the rebellion. He denied the suggestion that he 

did not attend Darber. He denied the suggestion that he did not 

see the accused with arms and that he deposed falsely. 

P.W.125 Md. Kabir Uddin deposed that on 25.02.2009 he 

went to Darber. He attended Darber. After commencement of 

Darber Sepoy Moyeen entered into Darber with arms and there 

happened violence. Many of the BDR personnel started to leave 

Darber. DG directed to take seat. He came out and proceeded 

towards Line and on his way he came to see many BDR 

personnel with arms. Among them he could identify Sepoy 

62851 Farooq, Sepoy 63830 Sorowar, the appellant Sepoy 

64294 Farooq, Sepoy 67583 Firoj. Afterwards he arrived at 

Barak and hid himself there. On 26.02.2009 at about 15.00 hours  

he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he came out from Darber at 9.45 A.M. He denied the 
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suggestion that on 25/26th Feb, 2009 he had talk with Subeder 

Anowar, Aziz, Sepoy Kalam. He was not aware of the case nor 

of the investigation before making deposition. His commanding 

officer asked him to depose before the I.O. Before making 

deposition to I.O. he told of the occurrence to his commanding 

officer. He denied the suggestion that he himself was with arms 

and that he did not see Sheikh Farooq at the time of occurrence 

on 25.02.2009  and that he deposed falsely. 

P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

05.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 348 and her 

signature 348/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was taken on remand for 7 days. The 

appellant was arrested on 30.07.2009 and taken in CID office 

on that day at 7.00 P.M. She appraised the consequence of 

confession but it has no reference in it. She denied the 

suggestion that the appellant did not make statement voluntarily 
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and that his statement was taken in presence of CID and his 

signature also was taken forcibly and that the appellant did not 

make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the Appellant was arrested on 30.07.2007 and taken on 

remand for 4 (four) days. Before arrest the Appellant remained 

in Peelkhana. He recorded the statement of P.W. 101 Alamgir 

on 03.09.2009. Before that he went to the Battalion of P.W. 101 

at several times. Before recording the statement of P.W.101 he 

did not get any information as of disclosing the occurrence to 

his superior officers. He did not depose in his 161 statement of 

meeting with any other person. He did not get anything whether 

anybody remained with the P.W. 101 in the room where he hid 

himself. He recorded the statement of P.W.125 on 23.08.2009. 

He denied the suggestion that he obtained the confession of the 

Appellant under coercion.             

The confession of the appellant Sheikh Faruk Ahmed 

(C.S.A.542), runs as under- 
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“A¡¢j ¢pf¡q£ −nM g¡l¦L A¡q−jc z ew 64294z A¡¢j 13ew l¡C−gm 

hÉ¡V¡¢mu¡−e ¢fmM¡e¡ 28 pcl cçl LjÑla ¢Rm¡jz 24/02/09Cw a¡¢l−M 

fÐd¡ej¿»£ M¡e¡ M¡Ju¡l ÙÛ¡−e L¡−fÑV ¢hR¡−e¡l c¡¢u−aÅ ¢Rm¡jz 25/02/09Cw 

a¡¢lM  pL¡m 7V¡l pju ¢h HCQ Hj Hl ®ea«−aÅ clh¡l q−ml j¡T¡j¡¢T 

®gÓ¡−l h¢pz pL¡m 9V¡l pju ¢X ¢S j−q¡c−ul clh¡l q−m Ef¢ÙÛa qez 

9V¡l ¢c−L hš²hÉ öl¦ q−m ¢LR¤rZ fl ¢QvL¡l ö−e c¡y¢s−u k¡Cz ph¡C °q 

°Q ö−e ¢QvL¡l Ll−a Ll−a ®h¢l−u k¡−µRz A¡¢j ö¢e −k ¢pf¡q£ jCe ¢X 

¢S p¡−q−hl ¢c−L AÙ» a¡L L−l J ¢QvL¡l L−lz h¡C−l …¢ml në q¢µRmz  

¢ia−l ®L¡e …¢m q−u¢Rm ¢Le¡  hm−a f¡¢l e¡Cz A¡¢j ¢fR−el f¢ÕQj 

¢c−Ll clS¡ ¢c−u ®hl q−u k¡Cz A¡¢j ®c±¢s−u 13ew l¡C−gm hÉ¡V¡¢mu¡−e 

hÉ¡l¡−L  Q−m A¡¢pz Hje pju ¢LR¤ j¤−M¡nd¡l£ ®m¡L ¢h¢XA¡l ®f¡o¡L 

LÉ¡−j¡ ®N¢‘ f¢l¢qa  AhÙÛ¡u AÙ» ®eJu¡l SeÉ A¡j¡c−l−L …−m L−l iu 

®cM¡uz 3m¡ ®b−L e¡j−a h¡dÉ L−lz A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m 

k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» 

l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl 

A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz 

Jl¡J AÙ» ®euz A¡jl¡ ®L¡Çf¡¢e ®ø¡−l m¤¢L−u ¢Rm¡jz p¡l¡l¡a IM¡−eC 

¢Rm¡jz 26/02/09Cw a¡¢lM pL¡m ®hm¡u fÐd¡ej¿»£l i¡oe ö−e ®L¡−a 

AÙ» Sj¡ ®cCz A¡h¡l ®ø¡−l k¡Cz j¡C¢Lw ö¢e ®k 3 ¢Lx ¢jx Hl j−dÉ ®LE 

b¡L−h e¡z aMe ¢p¢im ®f¡o¡−L e¡pÑ ®L¡u¡VÑ¡−ll ¢fRe ¢c−u ®cu¡m 
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Vf¢L−u f¡¢m−u ®Xjl¡ Q−m k¡Cz 01/03/09Cw a¡¢l−M plL¡l£ ®O¡oe¡ 

ö−e ¢fmM¡e¡l 4ew ®NC−V A¡¢pz 03/03/09Cw a¡¢lM ®ia−l fÐ−hn L¢lz 

30/07/09Cw a¡¢lM ¢fmM¡e¡ q−a ®NÊga¡l L−lz A¡¢j paÉ p¡rÉ 

¢cm¡jz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

prosecution witnesses does not inspire any confidence. Their 

testimonies appear as vague and unspecified. P.W.101 claims to 

see the Appellant with arms from varanda of INT room. He 

admitted in his cross-examination that he was in INT room 

from 10 to 11 A.M. He did not mention when he saw the 

Appellant. In prevailing horrific situation his claim of coming 

out at varanda off and on finds no reality and cannot be relied 

on. The evidence of P.W.109 also appears vague. He claims to 

see the Appellant in front of Line to run with arms. His 

identification of the Appellant in above manner appears 

unrealistic and unreliable. His reference of Regiment No. of as 

many as 10 rebellions including the Appellant appears tutored. 

He did not mention what type of arms the Appellant was 

carrying. Similar is the evidence of P.W.125. He also did not 
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mention when and where he saw the Appellant. His 

identification of the Appellant with Regiment No. in the midst 

of number of rebellions also appears impracticable and 

unreliable. None of the above prosecution witnesses disclosed 

any culpability of the Appellant to any offence as he was 

charged for. The confession of the Appellant is exculpatory in 

nature. Admittedly he was taken on remand, as admitted both 

by confession recording Magistrate and I.O and apparently it 

appears a product of torture. Such confession cannot be taken 

into consideration as evidence against the Appellant. Trial court 

did not take into consideration of his statement under section 

342 of the Code of Criminal Procedure and the Appellant has 

been highly prejudiced and the basis of his conviction appears 

to have vitiated entire findings. 

Mr. Md. Aminul Islam further submits that trial court 

having failed to weigh and assess the evidence on record 

erroneously found the Appellant guilty of the offences and 

sentenced him arbitrarily and it warrants necessary interference. 

Consequently, the Cr. Appeal filed on behalf of the appellant be 

allowed.               
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. and the Appellant hailed from same 13 Rifle 

Battalion and as such there is no doubt to their identification. 

More so, all the P.Ws. referred the Regiment No. of the 

Appellant and they made corroborative statement that the 
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Appellant figured himself as rebellion and he had active 

participation to the occurrence by taking arms. His confession 

as of taking arms thus finds corroboration by the evidence of 

prosecution witnesses. Although he was taken on remand but 

no evidence appears that his confession was obtained by way of 

coercion. Confession recording Magistrate also certified his 

confession as voluntary. The confession of the Appellant being 

true and voluntary it can solely be based for his conviction and 

sentence. There appears no cogent ground to warrant 

interference to the impugned order and consequently the Appeal 

be failed. In the result, the Cr. Appeal filed on his behalf be 

dismissed.           

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 



 

 

6120 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sheikh Faruk Ahmed (C.S.A.542) 

stated in his confessional statement- 

“A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ 

b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz 

A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, 

®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz Jl¡J AÙ» ®euz A¡jl¡ ®L¡Çf¡¢e 

®ø¡−l m¤¢L−u ¢Rm¡jz p¡l¡l¡a IM¡−eC ¢Rm¡jz 26/02/09Cw a¡¢lM pL¡m 

®hm¡u fÐd¡ej¿»£l i¡oe ö−e ®L¡−a AÙ» Sj¡ ®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All P.Ws. referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 101, 109, 125 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 101 deposed-  

‘Avwg e¨vUvwjq‡bi D‡Ï‡k¨ P‡j Avwm| gv‡S gv‡S I.N.T  iæ‡gi 

eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ Ae ’̄vq †`wL Zv‡`i g‡a¨ 61520 

RvnvsMxi, 48834 bv‡qK wd‡ivR, 64294 wmcvnx dviæK, 57197 wmcvnx 

Kvgiæj, 68910 wmcvnx gwkDi 80797 wmcvnx Avkivd, 67197 wmcvnx Rvwjj 

67476 wmcvnx RvKvwiqv 67615 wmcvnx Gbvgyj‡K A ¿̄mn †`wL|’ 

P.W. 109 deposed-  

‘Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 48834 

WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 wmcvt Kvgiæj, 

68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx kvn Avjg‡K A ¿̄ mn 

†`Šov‡`Šwo Ki‡Z †`wL|’ 

P.W. 125 deposed-  
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‘DG g‡nv`q mevB‡K em‡Z e‡jb| Zvi †kl Av‡`‡ki ci Avwg 

jvB‡bi w`‡K iIqvbv †`B| hvIqvi c‡_ A‡bK BDR m`m¨‡K mk ¿̄ Ae ’̄vq 

†`wL| Zv‡`i g‡a¨ 62851 wmcvnx dviæK, 63830 wmcvnx m‡ivqvi, 64294 

wmcvnx dviæK, 67583 wmcvnx wd‡ivR‡K †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

  C.S. Accused No.543 Sepoy/73169 Md. Abu 

Moazzem.  

Trial court charged the appellant under Sections 

302/149/34/382/34 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Md. Safiquzzaman 

 P.W.66 Md. A. Kuddus 

 P.W.381 Roksana Begum Happy, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statement of co-accused – 
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 Sepoy/64294 Faruk Ahmed (C.S. A. 542) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 Habilder Md. Shafiquzzaman deposed that on 

25.02.2009 he was in Sainik mess. He heard of firing at 9.30 

A.M. At about 10.45 A.M. Lt. Col. Anowar came to ABC mess.  

Later on, some armed BDR personnel took him away. On that 

day from  morning to evening he saw Naik Bari, Sepoy 

Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, 

the appellant Sepoy Moyazzem, Ekramul, Jahangir, Habilder 

Sahidul, Lance Naik Ekramul, Sepoy Golam, the appellant 

Sahin, Sepoy Almas, A. Jalil, Jakaria, Enamul, Shafiqul, 

Najmul Sikder with arms. He also saw some of them on firing.  

In cross-examination on behalf of the Appellant, he 

stated that on 25.02.2009 from down to dust he was in ABC 

Mass. He cannot say whether anyone took notice of him. He did 

not go out of Mess. Store and cook house of Mess were at 

separate places. He deposed before I.O on 09.08.2009. I.O read 
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over his statement to him. He denied the suggestion that he was 

taken under the control of Army on 27.02.2009. He was under 

the control police. He did not tell when, where and in what 

manner he saw the accused.  

P.W. 66 deposed that on 25.02.2009 he attended Darber. 

At the disturbance in Darber he went out to gate No. 5. Having 

failed to get out he took shelter behind the residence of 

Principal’s Quarter. Thereafter he came back to his office. 

There he found Sepoy Shah-Alam, Mamun, Gausul Azam, 

Shafiqul, Golam Nabi, the appellant Moyazzem and Faruq to 

move around with arms and agitated mood. 

In cross-examination on behalf of appellant he stated that 

he deposed before I.O on 03.09.2009. He denied the suggestion 

that he did not see the Appellant with arms and that he deposed 

falsely.  

 P.W.381 Roksana Begum Happey, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

05.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 840 and his 

signature 840/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the Appellant was aged 22. He was arrested on 05.08.2009 

and placed before him on 12.08.2009. The Appellant was taken 

on remand. There is no reference where he was kept for 

reflection. She denied the suggestion that she did not appraise 

the effect of confession to the Appellant and did not certify 

properly to it’s voluntariness and that the Appellant did not 

make any confession.  

P.W.654 is the investigation officer, a formal witness.  

In cross-examination he admitted that the Appellant was 

taken on remand for 4 (four) days. 

The confession of the appellant Md. Abu Moazzem 

(C.S.A.543), runs as under- 

“25/02/2009Bs Zvs Avwg wcjLvbvi †gm, cwi¯‹vi Kwi| 9.30 Uvq 

†g‡m  bvkZv Kwi| wKQy mgq ci ¸wji kã ïb‡Z cvB| †jvKRb QyUvQywU 

KiwQj| Avwg wbR e¨viv‡K P‡j hvB| HLv‡b Avwg cªvq N›Uv †`‡oK 

Ae ’̄vb Kwi e¨viv‡Ki mvg‡b wKQy †jvK gvB‡K e‡j A ¿̄ †bqvi Rb¨ 

bq‡Zv †g‡i ‡dj‡e e‡j| GB K_v ï‡b Avwg e¨viv‡Ki †cQ‡b Uq‡j‡U 
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P‡j hvB| ivZ 10/11Uv mgq e¨viv‡Ki †óvi-G jywK‡q _vwK| †mLv‡b 

iv‡Z wQjvg| ciw`b ỳcyi 12Uvq Avwg †`qvj UcwK‡q Kgjvcyi P‡j 

hvB| Avwg Ab¨ wKQy †`wL bvB|” 

The confessional statement of co-accused Sepoy/64294 

Faruk Ahmed (C.S.A. 542) runs as under- 

“A¡¢j ¢pf¡q£ −nM g¡l¦L A¡q−jc z ew 64294z A¡¢j 13ew l¡C−gm 

hÉ¡V¡¢mu¡−e ¢fmM¡e¡ 28 pcl cçl LjÑla ¢Rm¡jz 24/02/09Cw a¡¢l−M 

fÐd¡ej¿»£ M¡e¡ M¡Ju¡l ÙÛ¡−e L¡−fÑV ¢hR¡−e¡l c¡¢u−aÅ ¢Rm¡jz 25/02/09Cw 

a¡¢lM  pL¡m 7V¡l pju ¢h HCQ Hj Hl ®ea«−aÅ clh¡l q−ml j¡T¡j¡¢T 

®gÓ¡−l h¢pz pL¡m 9V¡l pju ¢X ¢S j−q¡c−ul clh¡l q−m Ef¢ÙÛa qez 

9V¡l ¢c−L hš²hÉ öl¦ q−m ¢LR¤rZ fl ¢QvL¡l ö−e c¡y¢s−u k¡Cz ph¡C °q 

°Q ö−e ¢QvL¡l Ll−a Ll−a ®h¢l−u k¡−µRz A¡¢j ö¢e −k ¢pf¡q£ jCe ¢X 

¢S p¡−q−hl ¢c−L AÙ» a¡L L−l J ¢QvL¡l L−lz h¡C−l …¢ml në q¢µRmz  

¢ia−l ®L¡e …¢m q−u¢Rm ¢Le¡  hm−a f¡¢l e¡Cz A¡¢j ¢fR−el f¢ÕQj 

¢c−Ll clS¡ ¢c−u ®hl q−u k¡Cz A¡¢j ®c±¢s−u 13ew l¡C−gm hÉ¡V¡¢mu¡−e 

hÉ¡l¡−L  Q−m A¡¢pz Hje pju ¢LR¤ j¤−M¡nd¡l£ ®m¡L ¢h¢XA¡l ®f¡o¡L 

LÉ¡−j¡ ®N¢‘ f¢l¢qa  AhÙÛ¡u AÙ» ®eJu¡l SeÉ A¡j¡c−l−L …−m L−l iu 

®cM¡uz 3m¡ ®b−L e¡j−a h¡dÉ L−lz A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m 

k¡Cz A¡¢j  X¡C¢ew q−m ¢Rm¡jz 1O¾V¡ b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» 

l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl 
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A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz 

Jl¡J AÙ» ®euz A¡jl¡ ®L¡Çf¡¢e ®ø¡−l m¤¢L−u ¢Rm¡jz p¡l¡l¡a IM¡−eC 

¢Rm¡jz 26/02/09Cw a¡¢lM pL¡m ®hm¡u fÐd¡ej¿»£l i¡oe ö−e ®L¡−a 

AÙ» Sj¡ ®cCz A¡h¡l ®ø¡−l k¡Cz j¡C¢Lw ö¢e ®k 3 ¢Lx ¢jx Hl j−dÉ ®LE 

b¡L−h e¡z aMe ¢p¢im ®f¡o¡−L e¡pÑ ®L¡u¡VÑ¡−ll ¢fRe ¢c−u ®cu¡m 

Vf¢L−u f¡¢m−u ®Xjl¡ Q−m k¡Cz 01/03/09Cw a¡¢l−M plL¡l£ ®O¡oe¡ 

ö−e ¢fmM¡e¡l 4ew ®NC−V A¡¢pz 03/03/09Cw a¡¢lM ®ia−l fÐ−hn L¢lz 

30/07/09Cw a¡¢lM ¢fmM¡e¡ q−a ®NÊga¡l L−lz A¡¢j paÉ p¡rÉ 

¢cm¡jz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of prosecution 

witnesses is vague, unspecified and unworthy of credit. P.W. 53 

claims to see the appellant but he did not specify when and 

where he saw the appellant. His claim to see the appellant from 

morning to evening does not stand in view of his admission in 

cross-examination ‘25/2 pL¡m ®b−L påÉ¡ fkÑ¿¹ ABC  ®j−p 

¢Rm¡jz.....................B¢j ®j−pl h¡¢q−l k¡C e¡Cz’ He further admitted 

in his cross-examination-‘L¡−L LMe ®L¡b¡ ¢Li¡−h ®c−M¢R a¡ h¢m e¡Cz’ 

No doubt his testimony appears unreliable and unacceptable. 

His identification of the appellant is also not proper. He did not 
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refer the Battalion/Regiment No. of the appellant. He merely 

referred the name as ‘Sepoy Moazzam,’ but record speaks there 

were number of accused named Moazzem in the case. P.W. 66 

also claims to see the appellant with arms and to move around 

with agitated mood. His above evidence also appears unreliable 

and untrustworthy when he admits in his cross-examination –

’12 V¡ fkÑ¿¹ †Kvb OVe¡ ®c¢M e¡Cz B¢j 5ew ®NV ¢c−u h¡¢q−l k¡Cz’ The 

confession of the appellant is exculpatory. It bears no 

evidentiary value. More so, admittedly, as admitted both the 

confession recording Magistrate and I.O, he was taken on 

remand. Apparently the confession appears as a product of 

torture. The confession of co-accused finds no corroboration 

and it lends no support to the prosecution in proving the charges 

against the appellant. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence erroneously found the Appellant 

guilty of the offences as charged for and sentenced him 

arbitrarily and it warrants due interference. Consequently, the 

Cr. Appeal filed by the Appellant be allowed.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the appellant as well as both the P.Ws. 53 and 66 hailed 

from 13 Battalion. So they are familiar to each other and there 

is no doubt to the identification of the appellant by them. They 

both saw the appellant with arms. P.W. 53 further disclosed the 
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common intention of the BDR personnel behind the 

occurrence-‘¢h¢XBl H ®pe¡ A¢gp¡l b¡L−h e¡z’ The testimony of 

both the P.Ws. bears substance. P.W. 66 admits that he did not 

see any occurrence till 12.00 noon. His above admission does 

not shaken his evidence since admittedly occurrence continued 

even on the following day. Other two Sepoys named Moazzem 

hailed from BDR hospital and Dhaka sector unit and thus there 

is no doubt to the identity of the appellant who hailed from 13 

Battalion. The evidence of the prosecution witnesses appears 

worthy of credit and trial court rightly based on it in convicting 

and sentencing the appellant. The impugned order does not 

warrant any interference. Consequently the Cr. Appeal filed on 

behalf of the Appellant be dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/ appellant Md. Abu Moazzem (C.S.A.543), 

stated in his confessional statement- 

“25/02/2009Bs Zvs Avwg wcjLvbvi †gm, cwi¯‹vi Kwi| 9.30 Uvq 

†g‡m  bvkZv Kwi| wKQy mgq ci ¸wji kã ïb‡Z cvB| †jvKRb QyUvQywU 

KiwQj| Avwg wbR e¨viv‡K P‡j hvB| HLv‡b Avwg cªvq N›Uv †`‡oK 

Ae ’̄vb Kwi e¨viv‡Ki mvg‡b wKQy †jvK gvB‡K e‡j A ¿̄ †bqvi Rb¨ 

bq‡Zv †g‡i ‡dj‡e e‡j| GB K_v ï‡b Avwg e¨viv‡Ki †cQ‡b Uq‡j‡U 

P‡j hvB| ivZ 10/11Uv mgq e¨viv‡Ki †óvi-G jywK‡q _vwK| †mLv‡b 

iv‡Z wQjvg| ciw`b ỳcyi 12Uvq Avwg †`qvj UcwK‡q Kgjvcyi P‡j 

hvB| Avwg Ab¨ wKQy †`wL bvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy/64294 Faruk Ahmed (C.S.A. 542) 

stated in his confessional statement- 

“A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m k¡Cz A¡¢j  X¡C¢ew q−m ¢Rm¡jz 1O¾V¡ 

b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b 

®L¡Çfe£ ®ØV¡−l e¡¢Sl A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl 

p¡−b ®cM¡ quz Jl¡J AÙ» ®euz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 66 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  

‘H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex, 

wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj 

wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv 

Gbvgyj, kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv 

ej‡ZwQj wewWAvi G †mbv Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z 

†`wQ|’ 

P.W. 66 deposed-  

‘25-2-09 `iev‡i hvB| `iev‡i MÛ‡Mvj nIqvq 5 bs †M‡U P‡j hvB| 

†mLvb †_‡K †ei n‡Z bv †c‡i wcÖwÝcvj mv‡n‡ei †KvqvUv‡ii wcQ‡b jywK‡q 

_vwK| c‡i Awd‡m P‡j Avwm| †mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg 

kwdKzj, †Mvjvg bex, †gvqv‡¾g, GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ Ae ’̄vh 

Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C. S. Accused No.544 Sepoy/68422 Md. Altafuzzaman.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Habilder Mohiuddin 

 P.W.95 Md. Hemayet Hossain 

 P.W.245 Mohammad Ali 

 P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statements of co-accused 

–  

Sheikh Jubayer Hossain (C.S.A.298) 

Sheikh Faruk Ahmed (C.S.A.542) 

Nazir Akteruzzaman (C.S.A.533) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on at 

about 9.30 Sepoy Moyeen entered into Darber with arms and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Battalion and 

around Peelkhana. Many of them had arms in their hands. 

Among them he could identify Masum Howlader, Lance Naik 

Ekram, A Bari, Rahmat, Jahangir Alam, Sepoy Najir, the 

Appellant Sepoy Altafuzzaman, Habilder Sueb, Lokman, 

Lance Naik Gous Uddin, Signalman Bashar, Sepoy Alauddin, 

Hamid and Hitler. Sepoy Palash of 19 Battalion and Sepoy 

Altafuzzaman compelled him at arms point to use mike of the 

masque. 

In cross-examination on behalf the Appellant he stated 

that he hailed from signal sector of 13 Battalion. Signal Sector 

and 13 Rifle Battalion were side by side. He saw breaking 
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down the koth of Dhaka sector. Dhaka sector is a separate 

institution.  Koth of Dhaka sector was 15/20 yards far off from 

13 Battalion. He deposed before I.O on 08.09.2009. He saw 2/3 

hundred BDR personnel at about 9.40 A.M. Rezaul was 

mowajjain of the mosque and Imam was Hanif Ansari. He had 

no talk with anybody. He denied the suggestion that he did not 

see arms in the hands of BDR personnel. He reached at 13 

Battalion at about 11.15 A.M. He did not see any burst firing in 

front of 13 Battalion. He denied the suggestion that he 

instigated the rebellions through mike and that he deposed 

falsely to save himself.  

P.W.95 Md. Hemayet Hossain deposed that on 

25.02.2009 he was at working ground. At about 9.30 A.M. he 

heard firing. He came back to Barak at about 10.00 A.M. and 

saw 8/10 DRR personnel with arms and to make blank fire. 

They asked all to take arms, in default they would be killed. He 

saw Naik Subader Matin, Naik Subader Faruk, Sepoy Nazmul 

Sikder, Sepoy Aktaruzzaman, the Appellant Sepoy 

Altafuzzaman with arms. Being afraid he hid himself in the 

store room and left Peelkhana at 4.30 on 26.02.2009. 
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In cross-examination on behalf of the Appellant, he 

stated that he had no enmity with the accused. At that time he 

did not see any injured army officer. He went outside crossing 

the wall on 26.02.2009. He denied the suggestion that on 

26.02.2009 there was usual exit of Peelkhana. He denied the 

suggestion that since he had participation to the rebellion he 

crossed over the wall. Sepoy Altaf and he himself belonged to 

same company. Altaf joined with him. He cannot say whether 

Faruk was on duty till August, 2009. He cannot say what was 

the distanced of Battalion from Darber ground. He was not a 

store man. Store was not under lock and key. He did not find 

anybody in the store.  

 P.W.245 Mohammad Hossain deposed that he attended 

Darber on 25.02.2009. At one stage of the speech of D.G Sepoy 

Moyeen entered into Darber with arms and pointed arms on 

D.G. Every one was running to and fro. He came out from 

Darber and went to Line. At that time he came to see 65058 

Abul Bashar along with 52804 A. Bari, 61520 Md. Jahangir, 

56975 Nazir Akhtar, the Appellant 68422 Altaf, 40849 Lutfor 

Rahman with arms and to make firing.  
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In cross-examination on behalf of the Appellant he stated 

that coming out from Darbar he came to see hundreds of BDR 

personnel at outside. He denied the suggestion that he could not 

identify any accused in the midst of hundreds of BDR 

personnel. He did not know the Regiment No. of all the 

accused. He denied the suggestion that he deposed falsely being 

tutored.  

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the Appellant on 

05.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 837 and her 

signature 837/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that the Appellant was arrested on 30.07.2009 and placed 

before him on 09.08.2009 after taking on remand. He denied 

the suggestion that he did not appraise column 5 of the 

Appellant and that he did not provide sufficient time for 

reflection and that he did not appraise the consequence of 

confession and that the Appellant did not make any confession 
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and that he did not certify it properly and that he did not follow 

the provisions of 164/ 364 of the Code of Criminal Procedure.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he arrested the Appellant on 30.07.2009 and took 

remand for 10 days. He denied the suggestion that he procured 

the witnesses and obtained the confession of the Appellant on 

coercion.  

The confession of the Appellant Sepoy Md. 

Altafuzzaman (C.S.A.544), runs as under- 

“25/02/2009 Bs Zvs mKvj 8Uvq Awd‡mi mvg‡b dz‡ji U‡e cvwb 

w`w”Qjvg| mKvj 9.30Uvq kã ïb‡Z cvB Ges †jvKRb‡K `ievi n‡j 

†_‡K P‡j Avm‡Z †`wL| Zviv ej‡Q `ievi n‡j ¸jv¸wj n‡”Q| Awdm 

wewìs Gi ỳÔZjvq wmwoi Wvb cv‡ki GKwU Awdm i“‡g XzwK 10Uvq 

ïb‡Z cvB mevB‡K A ¿̄ wb‡Z ejv n‡”Q Ges A ¿̄ bv wb‡j ‡g‡i †djvi 

ûgKx †`qv nq| Avwg wmwo w`‡q bx‡P †b‡g Awd‡mi Uq‡j‡U hvB| ILv‡b 

5/7wgwbU _vwK ˆmwbK †g‡mi bx‡P †_‡K ïb‡Z cvB  nvwej`vi AvwRR 

A ¿̄ bv †bqvq  Zv‡K ¸wj Kiv n‡q‡Q| Avwg ZLb ˆmwbK e¨viv‡K P‡j 



 

 

6146 

hvB| e¨viv‡K wM‡q KvD‡K †`wL‡Z cvBwb| wfZ‡i wmwfj Kvco c‡o 

Dc‡i Dwbdg© c‡owQ| 11/11.30Uvq †jvKR‡bi †QvUvQywU Ki‡j Avwg 

Awd‡mi c~‡e©i RvqMvq Avwm| HLv‡b Ae ’̄vb Kwi Ges ivB‡dj mßvn 

Dcj‡¶ Lvkv bvkZv †L‡qwQ| mÜ¨vi w`‡K cvjv‡bvi Rb¨ 13 

e¨vUvwjq‡bi cvwbi nvD‡Ri w`‡K hvB| H Lv‡b †`wL  gy‡Lvkavixiv 

Nyi‡Q| Avwg ZLb Awd‡m P‡j  Avwg© Avwd‡m iv‡Z _vwK| 26/02/09 Bs 

Zvs mKvj 10 Uvq Avwg bx‡P bvwg Uq‡j‡U hvevi Rb¨ bx‡P KvD‡K 

†`L‡Z bv †c‡q Dc‡i hvB| 11.30Uvq bx‡P †b‡g cvjv‡bvi Rb¨ cvwbi 

nvD‡Ri HLv‡b hvB| gy‡Lvkavix‡`i‡K Nyi‡Z †`wL|  Av‡k cv‡ki c‡o 

_vKv A ¿̄ wb‡q Rgv w`‡Z e‡j| cvwbi  nvD‡Ri wbKU c‡o _vKv 202, 

13 ivB‡dj e¨vUvwjqb Gi ivB‡dj Avwg Zz‡j 13 evvUvwjqvb Gi †Kv‡Z 

Rgv †`B| ỳcyi 2 Uvq †`qvj UcwK‡q cvjvB|” 

The confessional statement of co-accused Sheikh Jubayer 

Hossain (C.S.A. 298) runs as under- 

“Avwg 1976 mv‡j wewWAvi G †hvM`vb Kwi| 6/8/06 ZvwiL ivRkvnx 

n‡Z wewWAvi wcjLvbvq 13 e¨vUvwjqv‡b my‡e`vi †gRi wnmv‡e †hvM`vb 
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Kwi| wewWAvi mßvn Dcj‡¶ 23/2/09 ZvwiL mÜvi ci †m›Uªvj my‡e`vi 

†gRi byyiæj Bmjv‡gi WvKv wgwUs G mKj my‡e`vi †gRi mn wmwbqi 

†RwmI I Avi we †RwmI I †K› ª̀xq Gb.Gm.G †gvU 7/8 Rb Dcw ’̄Z 

wQjvg| Zv‡`i bvg n‡jv my.‡g. AvbQvi, my. †g. mnx` my. †g †Mvdivb  

gwjøK, wmwbqi my‡e`vi Rvnv½xi, bv‡qK my‡e`vi Avãyj Kv‡`i, my‡e`vi 

eveyj †nv‡mb| H wgwUs G byiæj Bmjvg Avgv‡`i Dci cÖ̀ Ë  `vwqZ¡ 

h_vh_fv‡e cvj‡bi wb‡ ©̀k †`b Ges wgwUs Gi †kl ch©v‡q e‡jb 

‰mwbK‡`i `vex `vIqv wb‡q M¨vÄvg n‡Z cv‡i Ggb GKUv Avfvm cvIqv 

hv‡”Q| Ges Avgv‡`i wbR wbR e¨vUvwjqv‡b wM‡q wWwmwcøb †hb fv½v bv 

nq Zvi Rb¨ cÖ‡qvRbxq wb‡ ©̀k cÖ̀ v‡bi Rb¨ e‡jb byiæj Bmjvg m¨v‡ii 

D³iæc wb‡ ©̀k †c‡q Avwg 13 e¨vUvwjqv‡b wd‡i ˆbk †ivj K‡j cÖ‡Z¨K 

m`‡m¨i Dci b¨v Í̄ `vwqZ¡ h_vh_ fv‡e cvjb Ki‡Z Ges †Kvbiæc M¨vÄvg 

†hb m„wó bv nq Zvi Rb¨ mZK© _vKvi Rb¨ ewj| Gici 10 Uvi evmvq 

wdwi| ciw`b A_©vr 24/2/09 ZvwiL mKvj cÖavb gwš¿i Dcw ’̄wZ‡Z 

c¨v‡i‡W `k©K wnmv‡e Ask †bB| 24/2/09 ZvwiL Avgvi `vwqZ¡ 

¯̂vfvweKfv‡e cvjb Kwi Ges mÜ¨vi ci †ivj K‡j †Kvb †Mvj‡hvM bv 

NUvevi Rb¨ mevB‡K cybivq mZK© Kwi Ges iv‡Z evmvq wd‡i hvB| 

ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i Ask MÖnb Kwi| 

†KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv w`w”Q‡jb| hLb Acv‡ikb 

Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb `ievi n‡ji `w¶b w`‡Ki `iRv 
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w`‡q A ¿̄ nv‡Z wmcvnx gvCb‡K cÖ‡ek Ki‡Z ‡`wL| Gici gvCb wWwR 

g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i a‡i ZLb `ievi n‡j dvKv mKj 

ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q I M−vm †f‡½ cvwj‡q †h‡Z _v‡K| 

AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q eviv›`vq Avwm ZLb †gRi Kvgiæj 

Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb Avgv‡K hvi hvi e¨vUvwjqv‡b wM‡q 

dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ w`‡K dvKv ¸wji kã ïb‡Z cvB| 

†gRi Kvgiæj m¨vi H Ae ’̄v †`‡L e¨vUvwjqv‡b bv wd‡i Ab¨ w`‡K hvb| 

Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ 

wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A ¿̄ 

wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  

bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq 

†Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb 

Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 

26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR 

Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx 

AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi 

Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K 

†`L‡Z cvB| 25/2/09 Zvs mÜvq gmwR‡` _vKv Ae ’̄vq DËi w`K n‡Z 

jvk †evSvB 3 Uwb UªvK I A¨v¤̂y‡jÝ GgbwU M¨v‡i‡Ri w`‡K Avm‡Z 
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†`wL| 26/2/09 Zvs 8.00 Awd‡m wd‡i Ae ’̄vb Kwi| †ejv 1.00 Uvi 

w`‡K gvB‡Ki AvIqvR ïb‡Z cvB cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯̂ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg wc mn 

K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 

my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi Mv‡W© 

A ¿̄ Rgv †`B| ciw`b wWGwW ‡ZŠwn‡`i wb‡ ©̀k g‡Z Avwg mn mKj 

BDwb‡Ui †jvK nvmcvZv‡j nvwRi nB| †mLv‡b †ZŠwn` mv‡ne Avgv‡`i 

nvmcvZv‡jB Ae ’̄vb Ki‡Z e‡j| Gici ¯̂ivóªgš¿x Avgv‡`i D‡Ï‡k¨ 

e³Zv †`q| Avwg we,wWAvi Gi †fZ‡iB wQjvg| 24/3/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 

The confessional statement of co-accused Sheikh Faruk 

Ahmed (C.S.A.542) runs as under- 

“A¡¢j ¢pf¡q£ −nM g¡l¦L A¡q−jc z ew 64294z A¡¢j 13ew l¡C−gm 

hÉ¡V¡¢mu¡−e ¢fmM¡e¡ 28 pcl cçl LjÑla ¢Rm¡jz 24/02/09Cw a¡¢l−M 

fÐd¡ej¿»£ M¡e¡ M¡Ju¡l ÙÛ¡−e L¡−fÑV ¢hR¡−e¡l c¡¢u−aÅ ¢Rm¡jz 25/02/09Cw 

a¡¢lM  pL¡m 7V¡l pju ¢h HCQ Hj Hl ®ea«−aÅ clh¡l q−ml j¡T¡j¡¢T 

®gÓ¡−l h¢pz pL¡m 9V¡l pju ¢X ¢S j−q¡c−ul clh¡l q−m Ef¢ÙÛa qez 

9V¡l ¢c−L hš²hÉ öl¦ q−m ¢LR¤rZ fl ¢QvL¡l ö−e c¡y¢s−u k¡Cz ph¡C °q 

°Q ö−e ¢QvL¡l Ll−a Ll−a ®h¢l−u k¡−µRz A¡¢j ö¢e −k ¢pf¡q£ jCe ¢X 

¢S p¡−q−hl ¢c−L AÙ» a¡L L−l J ¢QvL¡l L−lz h¡C−l …¢ml në q¢µRmz  
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¢ia−l ®L¡e …¢m q−u¢Rm ¢Le¡  hm−a f¡¢l e¡Cz A¡¢j ¢fR−el f¢ÕQj 

¢c−Ll clS¡ ¢c−u ®hl q−u k¡Cz A¡¢j ®c±¢s−u 13ew l¡C−gm hÉ¡V¡¢mu¡−e 

hÉ¡l¡−L  Q−m A¡¢pz Hje pju ¢LR¤ j¤−M¡nd¡l£ ®m¡L ¢h¢XA¡l ®f¡o¡L 

LÉ¡−j¡ ®N¢‘ f¢l¢qa  AhÙÛ¡u AÙ» ®eJu¡l SeÉ A¡j¡c−l−L …−m L−l iu 

®cM¡uz 3m¡ ®b−L e¡j−a h¡dÉ L−lz A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m 

k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» 

l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl 

A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz 

Jl¡J AÙ» ®euz A¡jl¡ ®L¡Çf¡¢e ®ø¡−l m¤¢L−u ¢Rm¡jz p¡l¡l¡a IM¡−eC 

¢Rm¡jz 26/02/09Cw a¡¢lM pL¡m ®hm¡u fÐd¡ej¿»£l i¡oe ö−e ®L¡−a 

AÙ» Sj¡ ®cCz A¡h¡l ®ø¡−l k¡Cz j¡C¢Lw ö¢e ®k 3 ¢Lx ¢jx Hl j−dÉ ®LE 

b¡L−h e¡z aMe ¢p¢im ®f¡o¡−L e¡pÑ ®L¡u¡VÑ¡−ll ¢fRe ¢c−u ®cu¡m 

Vf¢L−u f¡¢m−u ®Xjl¡ Q−m k¡Cz 01/03/09Cw a¡¢l−M plL¡l£ ®O¡oe¡ 

ö−e ¢fmM¡e¡l 4ew ®NC−V A¡¢pz 03/03/09Cw a¡¢lM ®ia−l fÐ−hn L¢lz 

30/07/09Cw a¡¢lM ¢fmM¡e¡ q−a ®NÊga¡l L−lz A¡¢j paÉ p¡rÉ 

¢cm¡jz” 

The confessional statement of co-accused Nazir 

Akteruzzaman (C.S.A.533) runs as under- 

“A¡¢j ¢pf¡q£ −j¡x e¡¢Sl A¡š²¡l¦‹¡j¡e z ¢pf¡q£ ew 56975z A¡¢j 13ew 

l¡C−gm hÉ¡V¡¢mu¡ez ¢fmM¡e¡ pcl cçl LjÑla ¢Rm¡jz 24/02/09Cw 
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a¡¢l−M A¡¢j ¢h¢XA¡l pç¡q Efm−r L¥QL¡Ju¡S ®c¢Mz hs M¡e¡ M¡Cz 

l¡¢œ−hm¡ m¡C−e H−p O¤j¡Cz 25/02/09Cw a¡¢l−M  Ae¤j¡e pL¡m 

7.30¢j¢e−Vl ¢c−L clh¡l q−m k¡Cz 250/300 Se ®m¡−L−L g¢me L−l 

¢e−u k¡u q¡¢hmc¡l ®jSl A¡mjN£lz clh¡l q−m j¡T¡j¡¢T X¡ef¡−n hp¡ 

¢Rm¡jz 9V¡l ¢c−L clh¡l öl¦ q−m ¢X¢S j−q¡cu hš²hÉ ¢c−a öl¦ L−lez 

Ae¤j¡e 15/20 ¢j¢eV fl ¢pf¡q£ jCe ¢QvL¡l L−l E−W Hhw aMe pjÙ¹ 

®m¡L E−W cy¡s¡uz ®c±s¡−c±¢s öl¦ L−lz  aMZ …¢ml në ®n¡e¡ k¡uz 

¢pf¡q£ jCe AÙ» a¡L L−l¢Rm  ¢L¿º¤ ®pC …¢m L−l¢Rm ¢Le¡ A¡j¡l S¡e¡ 

e¡Cz A¡¢j ph¡l p¡−b h¡C−l Qm A¡¢p Hhw CE¢e−Vl ¢c−L ®c±−s A¡¢pz 

m¡C−e AhÙÛ¡e L¢lz Ae¤j¡e 10V¡l ¢cL q¡¢hmc¡l A¡¢SS−L m¡C−el 

¢ial …¢m Ll¡ q−u−R H¢V h−m ®L h¡ L¡l¡ ¢QvL¡l L−lz Hhw ph¡C−L 

AÙ» ¢e−a h−mz  Hl¡  j¤−M¡nd¡l£ ¢h¢XA¡l ®f¡o¡L f¢l¢qaz A¡¢j a¡−cl 

¢Qe−a f¡¢l e¡Cz A¡¢j ®L¡Çf¡e£ ®ø¡−l k¡Cz IM¡−eC m¤¢L−u b¡¢Lz Ae¤j¡e 

l¡a 8V¡l ¢c−L ®j−pl M¡e¡ ®M−a A¡¢pz ®j−pl ¢ial HL¢V Hp, 

Hp¢S−cM−a f¡Cz A¡j¡l p¡−b  ¢pf¡q£ g¡l¦L (64294),  ¢pf¡q£ j¡j¤e 

(58837), ¢pf¡q£ ®j¡u¡−‹j (73169) ¢Rmz A¡¢j Hp, Hj, ¢S ¢e−u 

®ø¡−l  k¡Cz Hp, Hj, ¢Sl p¡−b jÉ¡N¡¢Se ¢Rmz A¡jl¡ 4Se f¤el¡u ®ø¡−l 

k¡u Hhw Ju¡−ml f¡−n ®b−L p¡l¡l¡a AhÙÛ¡e L¢lz A¡¢j aMe fÐQ¤l 

®N¡m¡…¢ml në ö¢ez 26/02/09Cw a¡¢l−M 1.30 ¢j¢e−Vl pju ®L¡u¡VÑ¡l 

N¡−XÑl p¡j−e ¢pf¡q£ A¡ma¡g−L (13ew hÉ¡V¡¢mu¡−e) AÙ» Sj¡ ¢c−a 
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®c¢Mz A¡¢jÑ IM¡−e AÙ» Sj¡ ®cCz j¡C¢Lw ö−e AÙ» Sj¡ ®cCz f−l m¡C−e 

H−p h¡C−l  3 ¢Lx ¢jx Hm¡L¡u ®LE b¡L−he¡ HLb¡ ö−e ¢p¢im ®f¡o¡L 

f−l 13ew hÉ¡V¡¢mu¡−el f¡¢el q¡ES Hl ¢fRe ¢c−L Jum Vf¢L−u 

f¡¢m−u k¡Cz HL i¡−ul h¡p¡u AhÙÛ¡e L¢lz plL¡l£ ®O¡oe¡ fl 

01/03/09Cw a¡¢l−M ®NC−V A¡¢p Hhw 03/03/09Cw a¡¢lM fÐ−hn L¢lz 

26/07/09Cw a¡¢lM ®NÊga¡l qCz B¢j paÉ −L¡e …¢m L−l e¡Cz k¡l¡ 

…¢m L−l−R a¡−cl L¡E−L ¢Qe−a f¡¢l e¡Cz A¡¢j paÉ p¡rÉ ¢cm¡jz” 

Mr. Md. Khairul Alam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W. 67 

appears vague and unspecified. His identification of the 

Appellant on his way to Line out of 2/3 hundred BDR 

personnel appears highly impracticable, improbable and thus 

unreliable. He admitted in his cross-examination that he did not 

go to the mosque and did not use mike. He is neither the Imam 

nor the moazzem and thus allegation of threatening him to use 

mike of the mosque appears superfluous. From the testimony of 

P.W. 95 it appears that on hearing firing sound he came back to 

his Battalion from working ground and having afraid hid 

himself in the store. In view of the above circumstances his 

identification of the Appellant with others also appears 
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unreliable. If he happened to meet with the Appellant and 

others and threatened to take arms he had no opportunity to hid 

himself in the store room. The testimony of P.W. 245 also 

appears vague and unspecified. He did not specify when and 

where he saw the Appellant and others. He admitted that 

coming out from Darbar he saw hundreds of Sepoys outside 

Darbar. It is highly improbable and impracticable to identify the 

Appellant in the midst of hundreds of Sepoys. The confession 

of the Appellant is exculpatory in nature and it bears no 

evidentiary value. None of the witnesses disclosed any 

culpability of the Appellant to the offences as he was charged 

for. The confessional statements of co-accused find no 

corroboration by any witness and thus it bears no relevancy. 

Trial court having failed to weigh and assess the evidence on 

record erroneously found him guilty of the offences and 

sentenced him arbitrarily and it warrants necessary interference.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant and all the P.Ws. 67, 95 and 245 hailed from 

13 Battalion and they were familiar to each other. There is no 

doubt to their identification of the Appellant. Moreover, P.W. 

245 duly referred Regiment No. of the Appellant. They all are 

eye witness to the occurrence and they all saw the Appellant 

with arms. Their corroborative evidence appears reliable and 

trustworthy. Their testimony does not suffer from any 

vagueness and ambiguity. By their evidence it appears that the 



 

 

6155 

Appellant figured himself as a rebellion and he had active 

participation to the occurrence in implementing their common 

intention/common object of uprooting the army officers from 

BDR and consequently caused death of 74 persons including 57 

army officers. The confession of accused in inculpatory in 

nature. No evidence appears that it was obtained under 

coercion. The confessional statements of co-accused find 

corroboration by the evidence of P.Ws. and thus those bear 

evidentiary value.  

The learned Deputy Attorney General further submits 

that trial court on proper assessment of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. 

Consequently the Cr. Appeal filed on behalf of the Appellant be 

dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Sepoy Md. Altafuzzaman 

(C.S.A.544) stated in his confessional statement- 

“ 26/02/09 Bs Zvs mKvj 10 Uvq Avwg bx‡P bvwg Uq‡j‡U hvevi Rb¨ 

bx‡P KvD‡K †`L‡Z bv †c‡q Dc‡i hvB| 11.30Uvq bx‡P †b‡g cvjv‡bvi 

Rb¨ cvwbi nvD‡Ri HLv‡b hvB| gy‡Lvkavix‡`i‡K Nyi‡Z †`wL|  Av‡k 

cv‡ki c‡o _vKv A ¿̄ wb‡q Rgv w`‡Z e‡j| cvwbi  nvD‡Ri wbKU c‡o 
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_vKv 202, 13 ivB‡dj e¨vUvwjqb Gi ivB‡dj Avwg Zz‡j 13 evvUvwjqvb 

Gi †Kv‡Z Rgv †`B| ỳcyi 2 Uvq †`qvj UcwK‡q cvjvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Co-accused Sheikh Jubayer Hossain (C.S.A. 298) stated 

in his confessional statement- 

“AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU 

Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki 

gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 26/2/09 ZvwiL mKvj 

8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR Awd‡m  †diZ Avwm| 

25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx AvjZvd, wmcvnx bvwRi, 

nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi Zv‡ni bv‡qK my‡e`vi Avãyj 

gwZb, bv: my: †njvj wmcvnx gvCb †K †`L‡Z cvB|” 
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Co-accused Sheikh Faruk Ahmed (C.S.A.542) stated in 

his confessional statement- 

“A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ 

b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz 

A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, 

®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz Jl¡J AÙ» ®euz” 

Co-accused Nazir Akteruzzaman (C.S.A.533) stated in 

his confessional statement- 

“Ae¤j¡e l¡a 8V¡l ¢c−L ®j−pl M¡e¡ ®M−a A¡¢pz ®j−pl ¢ial HL¢V 

Hp, Hp¢S−cM−a f¡Cz A¡j¡l p¡−b  ¢pf¡q£ g¡l¦L (64294),  ¢pf¡q£ 

j¡j¤e (58837), ¢pf¡q£ ®j¡u¡−‹j (73169) ¢Rmz A¡¢j Hp, Hj, ¢S 

¢e−u ®ø¡−l  k¡Cz Hp, Hj, ¢Sl p¡−b jÉ¡N¡¢Se ¢Rmz A¡jl¡ 4Se f¤el¡u 

®ø¡−l k¡u Hhw Ju¡−ml f¡−n ®b−L p¡l¡l¡a AhÙÛ¡e L¢lz A¡¢j aMe fÐQ¤l 

®N¡m¡…¢ml në ö¢ez 26/02/09Cw a¡¢l−M 1.30 ¢j¢e−Vl pju ®L¡u¡VÑ¡l 

N¡−XÑl p¡j−e ¢pf¡q£ A¡ma¡g−L (13ew hÉ¡V¡¢mu¡−e) AÙ» Sj¡ ¢c−a 

®c¢Mz” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 67, 95 and 245 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 67 deposed-  

‘iv¯—v w`‡q BDwb‡U Avmvi †Póv Kwi| iv¯—v 2/300 wewWAvi m`m¨ 

‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 

e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K 

A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK BKivg, Avt evox, ingZ, Rvnv½xi 

Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi, wmcvnx AvjZvdz¾vgvb nvwej`vi my‡qe, 

†jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, 

wnUjvi‡K wPb‡Z cvwi| wmcvnx cjvk 19 e¨vUvwjqb wmcvnx AvjZvdy¾vgvb 

Avgvi ey‡K A ¿̄a‡i gmwR‡`i gvBK e¨envi Kivi Rb¨ Avgv‡K eva¨ K‡i|’ 

P.W. 95 deposed-  

‘c‡i e¨vUvwjq‡b G‡m †ejv 10 NwUKvq 8/10 Rb A ¿̄avix wewWAvi 

m`m¨‡K dvKv ¸wj Ki‡Z †`wL| mevB‡K A ¿̄ wb‡Z e‡j Ab¨_vq ¸wj Ki‡e 
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Rvbvq| Zv‡`i g‡a¨ bvt my‡e`vi  gwZb, bvt my‡e`vi dvi“K, wmcvnx bvRg–j 

wkK`vi, wmcvnx Av³vi“¾vgvb, wmcvnx AvjZvdz¾vgvb‡K km ¿̄ Ae ’̄vq †`wL|’ 

P.W. 245 deposed- 

‘wKQz¶b c‡i wWwR e³e¨ ï‡b Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K hvB| ZLb 52804 Avt evix, 61520 †gvt Rvnv½xi, 65058 

Aveyj evmvi, 56975 bvwRe Av³vi, 68422 AvjZvd, 40849 jyrdi ingvb‡K 

mk ¿̄ Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.550 Sepoy Signal /65788 Md. Shah 

Alam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.69 Md. Tariquzzaman 

 P.W.349 Rashed Kabir, Magistrate 

 P.W.494 Badiuzzaman and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.69 Maj. Md. Tariquzzaman deposed that on 

25.02.2009 he attended Darbar. Two Sepoys entered into 

Darbar with arms. Sepoy Moyeen was disarmed and Sepoy 

Kajal ran away. There happened firing outside Darbar.  BDR 

personnel present in Darbar were taking exist. He along with 

officers tried to bring them back. Coming out from Darbar and 

on the way to his residence he came to see 20/25 armed BDR 

personnel and among them he could identify Sepoy Sariful, 

Sepoy Shah Alom, Sepoy Loblu Gazi and Robiul Islam. He 

came to his residence at about 10.30 A.M. BDR personnel were 

making firing towards officers quarter. .....................       

.................................................... 
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 In cross-examination on behalf of the Appellant, he 

stated that he did not refer the Battalion number of the 

Appellant. He did not serve with the Appellant. He denied the 

suggestion that the Appellant was admitted in the hospital prior 

to the occurrence since 19th Feb, 2009.  

P.W.349 Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

10.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 536 and his 

signature 536/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 03.08.2009 and placed 

before him on 10.08.2009. He denied the suggestion that he did 

not appraise the consequence of confession to the Appellant and 

that he did not comply the provisions of 164/ 364 of the Code 

of Criminal Procedure and that the Appellant did not make any 

confession and that he did not certify the confession properly.  

P.W. 494 Md. Bodiuzzaman deposed that on 27.10.2009 

he identified the Appellant 65788 Shah Alam from video 
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footage. He identified the picture of Shah Alam, exhibit CLIV 

and his signature exhibit CLIV-A. 

In cross-examination on behalf of the Appellant, he stated 

that there is no reference of case number and signature of I.O. 

and the date in support of his signature in the picture. He cannot 

say when the picture was taken. On 25-26th Feb, 2009 he had 

posting in Thakurgaon. He denied the suggestion that the picture 

was not of Shah Alam and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W 69 hailed from 20 Rifle Battalion and the 

Appellant hailed from 16 Battalion but was attached with BDR 

Hospital. P.W 69 deposed of accused who hailed from 20 Rifle 

Battalion. He did not mention the regiment of the Appellant in 

his statement before him. On the date of occurrence the 

Appellant was in BDR hospital to donate blood. He denied the 

suggestion that he obtained the confession of the Appellant by 

coercion and that he implicated the Appellant falsely having 

failed to identify the real accused  
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The confession of the Appellant Md. Shah Alam 

(C.S.A.550), runs as under- 

“Avwg VvKziMvI G †cvwós| bv‡qK  BqvR DwÏ‡bi †g‡q wewWAvi 

nvmcvZv‡j fwZ© wQj| Zv‡K i³ †`qvi Rb¨ Avwg wm wm gy‡j wcjLvbvq 

Avwm MZ 19/2/09 Bs Zvwi‡L| Wv: Avgv‡K e‡j Avcwb cȪ ‘Z _v‡Kb 

hLb `iKvi n‡e ZLb i³ wbe| nvmcvZv‡ji mv‡_B B.Gg.B wewìs Gi 

5 Zjvq _vwK| mKv‡j wcwU Kwi| Zvici jvB‡b hvB| iv‡Z †ivj K‡j 

nvwRiv †`B| Gfv‡e Avwg 25/2/09 Bs ZvwiL mKv‡j wcwU K‡i jvB‡b 

hvB| AvbygvwbK 9.30 Uvi w`‡K †Mvjv¸wji kã ïwb| Avgv‡`i wewìs Gi 

wb‡P G‡m 8/10 Rb gy‡Lvk cov †jvK mevB‡K A ¿̄ wb‡Z e‡j| Zviv P‡j 

†M‡j Avwg †cvlvK c‡o wb‡P Avwm| Ges cÖvb f‡q Avwg GKwU PvBwbR 

ivB‡dj †bB Ges 20 ivDÛ ¸wj wb‡q †g‡mi Kv‡Q Ae ’̄vb Kwi| iv‡Z 

nvmcvZv‡j †M‡j Lvevi †L‡q cybivq nvmcvZvj GjvKvq Ae ’̄vb Kwi| 

26/2/09 Bs ZvwiL mKvj AvbygvwbK 11.00 Uvi GKwU wcK Av‡c Ges 

Zv‡Z 8/10 Rb gy‡Lvk cov wewWAvi m`m¨ wQj| Zviv nvmcvZv‡ji 

wbKU G‡m A ¿̄ Rgv †`Iqvi K_v ej‡j  Avwg Zv‡`i mv‡_ H wcKAv‡c 

DwV Ges gv_vq jvj Kvco †e‡a mevB‡K A ¿̄ Rgv w`‡Z ewj I‡`i mv‡_ 

Ny‡i Ny‡i| Avwg 12.30 Uvi w`‡K †Kv‡Z wM‡q A ¿̄ Rgv †`B| 2.30 Uv 

ch©šÍ nvmcvZv‡j Ae ’̄vb Kwi| weKvj 3 Uvq wmwfj †cvlv‡K cÖvPxi 

UcwK‡q cvwj‡q hvB| GB Avgvi Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W 69 hailed from 20 

Rifle Battalion while the Appellant was hailed from 16 Rifle 

Battalion. He did not refer the Regiment No. of the Appellant. 

I.O also admitted that P.W 69 did not refer the Regiment No. in 

his 161 statement. He further admitted in his cross-examination 

that he did not serve with the appellant. So, his identification of 

the Appellant appears unworthy of credit. More so, I.O 

admitted that the Appellant was in the hospital on the date of 

occurrence. P.W 494 simply identified the photo of the 

Appellant shown to him by A.S.P. Rownokul. He admitted that 

at the time of occurrence he had his posting at Thakurgoan. In 

fact prosecution hopelessly failed to bring home the charges by 

any substantive, credible, and trustworthy evidence against the 

Appellant. Admittedly the Appellant was taken on remand for 

6(six) days and thus his confession apparently appears a 

product of torture and that it cannot be considered as evidence 

in proving the charges against the Appellant. Trial court did not 

take into consideration of his statement under section 342 of the 

Code of Criminal Procedure and the Appellant has been highly 
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prejudiced and the basis of his conviction appears to vitiate the 

entire proceedings against  him. 

Mr. Islam submits that trial court convicted and 

sentenced the Appellant merely on conjecture and surmise 

having failed to weigh and assess the evidence properly and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed by the appellant be allowed.           

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W 69 identified the Appellant properly with his regiment 

No. 65788. Although he did not refer his Regiment No in 161 

statements as I.O admitted but in fact his 161 statement is 

rightly recorded with the Regiment No. of the Appellant. I.O. 

rightly referred that he was attached with BDR hospital. He saw 

the appellant in an unlawful assembly with other rebellions and 

with arms at the initial stage of the occurrence. P.W 494 and the 

Appellant hailed from same Battalion and thus he was called 

for to identify the Appellant and he duly identified him. The 

above evidence bears substance as to the implication of the 

Appellant to the occurrence. P.W 69 claims to see the Appellant 

with arms and the photo exhibit CLIV-A (which P.W 494 

identified) showed him in the figure of an active participator to 

the occurrence. His confession of taking arms and in the figure 

of a rebellion on pick-up and moved around finds corroboration 

by the evidence of prosecution witnesses and bears evidentiary 

value as being true and voluntary. Although he was taken on 
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remand but no evidence appears as to obtaining confession by 

way of coercion. P.W 349 confession recording Magistrate duly 

certified it as voluntary in nature. The prosecution evidence is 

convincing enough to support the impugned order to the 

Appellant and it does not warrant any interference. In the result, 

the Cr. Appeal filed on behalf of the appellant be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Md. Shah Alam (C.S.A.550), 

stated in his confessional statement- 

“Avgv‡`i wewìs Gi wb‡P G‡m 8/10 Rb gy‡Lvk cov †jvK mevB‡K A ¿̄ 

wb‡Z e‡j| Zviv P‡j †M‡j Avwg †cvlvK c‡o wb‡P Avwm| Ges cÖvb f‡q 

Avwg GKwU PvBwbR ivB‡dj †bB Ges 20 ivDÛ ¸wj wb‡q †g‡mi Kv‡Q 

Ae ’̄vb Kwi| iv‡Z nvmcvZv‡j †M‡j Lvevi †L‡q cybivq nvmcvZvj 

GjvKvq Ae ’̄vb Kwi| 26/2/09 Bs ZvwiL mKvj AvbygvwbK 11.00 Uvi 

GKwU wcK Av‡c Ges Zv‡Z 8/10 Rb gy‡Lvk cov wewWAvi m`m¨ wQj| 

Zviv nvmcvZv‡ji wbKU G‡m A ¿̄ Rgv †`Iqvi K_v ej‡j  Avwg Zv‡`i 

mv‡_ H wcKAv‡c DwV Ges gv_vq jvj Kvco †e‡a mevB‡K A ¿̄ Rgv 

w`‡Z ewj I‡`i mv‡_ Ny‡i Ny‡i| Avwg 12.30 Uvi w`‡K †Kv‡Z wM‡q A ¿̄ 

Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 69 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 494 identified him by 

footage exhibit CLIV(A). The footage figures him as a rebellion 
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having red cloth on his head on the pick-up along with armed 

rebellions. The footage finds corroboration by his confessional 

statement.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 69 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 69 deposed-  

‘`ievi nj †_‡K †ei n‡q Avgvi evmvq hvIqvi c‡_ 20/25 Rb mk ¿̄ 

ˆmwb‡Ki `j †`wL G‡`i g‡a¨ wmcvnx kwidzj, wmcvnx kvn Avjg, wmcvnx jvejy 

MvRx I ewaDj Bmjvg‡K †`L‡Z cvB|................... wmcvnx kvn Avjg bv¤̂vi 

65788|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.559 Habilder/43311 Md. Selim 

Bhuiyan.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 
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under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.9 Lt. Col. Maksudul Haque 

 P.W.11 Major Sujaul Haque 

 P.W.81 Toriqul Islam 

 P.W.320 Samima Parvin, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.9 Lt. Col. Md. Maksudul Haque deposed that he got 

President Rifle Award from BDR Sector, Comilla. For 

receiving award he was attached with Peelkhana and attended 
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Darber on 25.02.2009 at 8.40 A.M. Darber started at 9.00 A.M. 

Initially DG exchanged greetings. At about 9.30 when DG was 

delivering speech over ‘X¡m i¡a LjÑp§Q£’ saying that the profit 

from ‘X¡m i¡a LjÑp§Q£’ would be deposited in the welfare account 

of BDR personnel. Sepoy Moyeen of 13 Battalion entered into 

Darber Hall and pointed arms on DG. Sepoy Kajal of 44 

Battalion also entered into Darber Hall with arms. DDG caught 

hold Moyeen Uddin. Other officers disarmed him. Sepoy 

Moyeen fell down on the stage. He came to see an officer from 

medical core to untie the button of the shirt of Moyeen. At that 

time Moyeen escaped from Darber Hall. Afterwards he heard a 

firing and instantly BDR personnel make a sound ‘Rv‡MvÕ. There 

happened violence in Darber. Some BDR personnel stood up. 

DG tried to cool down them but BDR personnel attempted to 

leave Darber. DG directed not to leave Darber but to take seat. 

BDR personnel were taking leave of Darber. Some BDR 

personnel pull down the glass of windows. He came to hear 

firing sound from outside Darber. Firing sound was increasing 

gradually. DG also directed the commanders to control their 
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respective troops. ....  . 

............................................................................. 

 Later on, he came to know from printing and electronic media 

that under the leadership of DAD Towhid, DAD RAhim, DAD 

Hasib, DAD Jalil, DAD Nasir, the appellant Habilder Salim, 

Naik Salim, Sepoy Salim Reza, Habilder Rafiq, Naik Safi, 

Sepoy Razzaq, Sepoy Nazrul, Sepoy Monir in total 14 members 

delegation had a sitting with Prime Minister but they concealed 

the killing of army officers in Peelkhana. Beside killing of 57 

army officers, BDR personnel looted koth, magazine  and 

different items from the residence and set fire.  

 In cross-examination on behalf of the appellant, he stated 

that he did not depose of badge number and father’s name of 

the accused before I.O. He denied the suggestion that Habilder 

Salim did not go to the office of Prime Minister.  

P.W. 11 Major Md. Suja-ul-Haque deposed that he joined 

in Peelkhana on 22.02.2009 from Jahangirabad Cantonment. 

On 25.02.2009 he joined Darbar in Peelkhana. Darbar started at 

9.00 A.M. During the course of Darbar at about 9.30 A.M. 

Sepoy Moynul entered into Darbar with arms and pointed arms 
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towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. At that time he heard 

firing sound. Unlike others he came out from Darbar and 

moved towards North. At that time he came to see 20/25 BDR 

personnel coming towards Darbar with arms on firing towards 

Darbar. He took shelter behind the tree. At that time he came to 

see some BDR personnel to run with arms and among them he 

identified Habilder Khalil, the Appellant Habilder Selim, 

Lence Naik Mofazzal, Lence Naik Harun. Sepoy Sanowar, 

Sepoy Delwar and Sepoy Monjur. They all were of 36 

Battalion. Later on, considering the detoriated condition he 

went to his residence. 

In cross-examination on behalf of the Appellant he stated 

that he cannot say whether Home Minister entered into 

Peelkhana on the night. He cannot say the badge No and further 

name of the Appellant. He denied the suggestion that the 

Appellant has been made accused to the case falsely for not 

being turned up to adduce false evidence and that he deposed 

falsely  
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 P.W.81 Toriqul Islam deposed that on 25.02.2009 at 7.00 

A.M. he went to Bangla Motor for necessaries of dining table 

and returned back in Peelkhana at 9.00 A.M.. He heard firing 

from the side of Darbar at about 9.30 A.M. He took stand 

behind 36 Battalion. After 5/ 10 minutes Maj. Sayed along with 

his runner appeared before him. Maj. Sayed asked him to push 

him on the other side of the wall quickly. He pushed both of 

them on the other side of the wall.  At 11.40 A.M. he heard 

heavy firing. He went to gate No.4 and near it he came to see 

61951 Sepoy Koching Marma of 31 Battalion with S.M.G and 

69319 Sepoy Aju Marma along with 4/5  BDR personnel with 

arms. At that time he found a helicopter moving around over 

Peelkhana. Sepoy Koching Marma fired pointing helicopter. 

Other BDR personnel also fired pointing helicopter. He came 

back to Sainik mess. He took lunch in the mess of 36 Battalion.  

There he came to see 77446 Sepoy Faruque with arms. After 

lunch he went to ‘a~wcLvbv’. There he came to see 63812 Sepoy 

Hasim with arms. At evening he came out from the room and 

saw the appellant Habilder Md. Selim Bhuiyan, 67886 
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Jamanur along with other rebellions with arms.  

..................................................................  

 In cross-examination on behalf of the appellant, he stated 

that he did not know the gate No.3 earlier. There were mango 

trees far off from gate No.4. He did not hear any miking and 

also did not see Minister Nanok at gate No.4. He also did not 

see any Whip or any reporter. He denied the suggestion that he 

did not attend at gate No.4. He denied the suggestion that a 

outsider came into Peelkhana by his vehicle. He denied the 

suggestion that he did not see the appellant and that he was 

carrying grenade in his pocket.  

P.W.320 Samima Parvin, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

09.09.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 294 and her 

signature 294/1 series.  

In cross-examination on behalf of the appellant, she 

stated that she perused the judicial record. She denied the 

suggestion that she did not comply the provisions of 164/ 364 



 

 

6187 

of the Code of Criminal Procedure in recording the confessional 

statement of the Appellant. She denied the suggestion that she 

did not certify the confessional statement of the Appellant 

properly. The Appellant did not complain of any coercion to 

her.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

admitted that the Appellant was taken on remand for 11 

(eleven) days at three times. He denied the suggestion that the 

Appellant was sent to Rab office and obtained his confession 

under coercion.     

The confession of the appellant Md. Selim Bhuiyan 

(C.S.A.559) runs as under- 

“25/2/09 Zvwi‡Li mKv‡j KvR †k‡l 7.30 Uvq e¨v‡Uwjqv‡b Avwm| 

Avwg mKvj 8.30 Uvq `iev‡i hvB| 9.00 Uvi `ievi ïi“ nq| wW. wR. 

g‡nv`q e³e¨ ïi“ K‡ib| 9.20-9.25 w`‡b gy‡Lvk cov GKRb gvbyl 

nvgjv K‡i 2/1 ivDÛ dvqv‡ii kã ïwb| †jvKRb mevB QyUvQywU K‡i †ei 

nq| Avwg I †ei nB| †ei nIqvi mgq wb‡P c‡o AvNvZ cvB| Avwg 

Aa¨vcK‡`i evmvq hvB| wKQy¶b †_‡K jvB‡bi w`‡K hvB| jvB‡bi 

mvg‡b gy‡Lvkavix cvwU© (AcvV¨) wPj−vcvj−v Ki‡Z †`wL| Avgv‡K A ¿̄ 
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wb‡Z e‡j| bv wb‡j ¸wj Ki‡e e‡j| jvB‡b wMqv wmcvnx wgRvb wmcvnx 

j¨vt bv‡qK Kvgi“j †K A ¿̄ mn emv ‡`wL| wmcvnx †`vjb Avgv‡K A ¿̄ 

†`q| wmcvnx mygb 50 ivDÛ ¸wj †`q| A ¿̄ wb‡q K¨vw›U‡bi †cQ‡b e‡m 

_vwK| weKvj ch©š— ILv‡b _vwK| Zvici jvB‡b hvB| iv‡Z jvBb †_‡K 

†b‡g mewR evMv‡b _vwK| jvB‡bi wb‡P wKQy¶b e‡m _vwK| 26/2/09 

ZvwiL mKvj †_‡K Abygvb 01.15 ch©š— BGg jvB‡b _vwK| †ejv Abygvb 

1.30 Uvq 36 ivB‡dj e¨v‡Uwjqv‡bi  †Kv‡Z A ¿̄ Rgv ‡`B| †ejv 2.00 

Uv i mgq †cvlvK †Q‡o wmwfj †cvlv‡K B Gg Gi †cQ‡b †`qvj 

UcKvBqv cvjvBqv hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W 9 

absolutely hearsay. He admitted in his cross-examination he did 

not refer the badge No. and father’s name before the I.O. I.O. 

further admitted the none of the appellant did not appear in 

exhibit- 279, prepared by P.W. 313 in the office of Prime 

Minister of Jamuna. The identification of the Appellant by P.W 

11 appears unworthy of credit. The Appellant hailed from 36 

Battalion and P.W 11, as admitted in his deposition, hailed from 

Jahangirabad cantonment and joined in Peelkhana on 

22.02.2009. He had no occasion to be familiar with the 
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Appellant. It was impracticable to identify the Appellant from 

behind the tree and in the situation while 20/25 rebellions were 

running on firing. The evidence of P.W. 81 also appears 

unreliable. He claims to see the Appellant at evening. In 

prevailing dreadful situation he took shelter in Sainik Mess and 

thus it appears unusual, unnatural to come out from the room. 

His claim of identifying the Appellant thus appears doubtful. 

More so, he did not refer the Battalion/Regiment No. of the 

Appellant. He admitted in his cross-examination that he had his 

posting in Chittagong. There appears no explanation how he 

came to know the Appellant who hailed from 36 Battalion. 

None of the above witnesses disclosed any culpability of the 

Appellant to any offence. The confession of the Appellant is 

exculpatory. It is merely a statement. Admittedly, as admitted 

by I.O, he was taken on remand for 11 (eleven) days and 

apparently his confession appears a product of torture. Such 

confession can not be used as evidence against the Appellant. 

Trial court did not take into consideration of his statement 

under section 342 of the Code of Criminal Procedure and the 
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Appellant has been highly prejudiced and the basis of his 

conviction appears to vitiate the entire proceedings against him. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it calls for necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws 11 and 81 are eye witnesses to the 

occurrence. Both of them saw the Appellant with arms. There 

was only one person named Selim Bhuyan as Habilder in BDR. 

Both the P.Ws identified the Appellant with his designation as 

Habilder Selim Bhuyan. P.W. 11 reiterated in his cross-

examination that he himself saw the appellant. As such there is 

no doubt to the identification of the Appellant. P.W 9 although 

is not an eye witness but his evidence finds support to the 

circumstantial evidence of on record. The confession of the 

Appellant also appears inculpatory. He admitted of taking arms 

which has been corroborated by P.Ws Although he was taken 

on remand but no evidence appears that it was obtained under 

coercion P.W 320, the confession recording Magistrate duly 

certified his confession as voluntary. The confession of the 

Appellant being voluntary and true it can solely be based for 

conviction.  
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The learned Deputy Attorney General further submits 

that trial court on proper appreciation of evidence on record 

rightly found the Appellant guilty of the offences and sentenced 

him accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on behalf of the appellant be 

dismissed.       

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 



 

 

6197 

The convict/appellant Md. Selim Bhuiyan (C.S.A.559) 

stated in his confessional statement- 

“†ei nIqvi mgq wb‡P c‡o AvNvZ cvB| Avwg Aa¨vcK‡`i evmvq hvB| 

wKQy¶b †_‡K jvB‡bi w`‡K hvB| jvB‡bi mvg‡b gy‡Lvkavix cvwU© (AcvV¨) 

wPj−vcvj−v Ki‡Z †`wL| Avgv‡K A ¿̄ wb‡Z e‡j| bv wb‡j ¸wj Ki‡e e‡j| 

jvB‡b wMqv wmcvnx wgRvb wmcvnx j¨vt bv‡qK Kvgi“j †K A ¿̄ mn emv ‡`wL| 

wmcvnx †`vjb Avgv‡K A ¿̄ †`q| wmcvnx mygb 50 ivDÛ ¸wj †`q| A ¿̄ wb‡q 

K¨vw›U‡bi †cQ‡b e‡m _vwK| weKvj ch©š— ILv‡b _vwK| Zvici jvB‡b hvB| 

iv‡Z jvBb †_‡K †b‡g mewR evMv‡b _vwK| jvB‡bi wb‡P wKQy¶b e‡m _vwK| 

26/2/09 ZvwiL mKvj †_‡K Abygvb 01.15 ch©š— BGg jvB‡b _vwK| †ejv 

Abygvb 1.30 Uvq 36 ivB‡dj e¨v‡Uwjqv‡bi  †Kv‡Z A ¿̄ Rgv ‡`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 11 and 81 provide 
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direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 11 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q DËi w`‡K hvB GB mgq Avwg ¸wji 

AvIqvR ïb‡Z cvB| Avwg ZvwK‡q ‡`wL 20/25 Rb BDR Gi  mk ¿̄ `j `ievi 

n‡ji w`‡K †`Šwo‡q Avm‡Q †KD †KD `ievi n‡ji ZvK K‡i dvqvi Ki‡Q| Avwg 

Mv‡Qi Avov‡j hvB †mB mgq mk ¿̄ BDR ˆmwbKMb Avgvi mvg‡b w`qv A ¿̄ mn 

†`Šwo‡q hvq| Zviv n‡jb nvwej`vi Lwjj, nvwej`vi †mwjg, j¨vt bv‡qK 

†gvdv¾j, j¨vt bvt nvi“b wmcvnx mv‡bvqvi, wmcvnx †`‡jvqvi, wmcvnx gÄyi mevB 

36 e¨vUvwj‡q‡bi m`m¨|’ 

P.W. 81 deposed-  

‘11-30 wgt e¨vcK ¸wji kã cvB| 4 bs †M‡U hvB Ae ’̄v †`L‡Z| 

KvQvKvwQ †M‡j †`L‡Z cvB 31 e¨vUvwjq‡bi 61951 wmcvnx †KwPs gvigv 1 wU 

S.M.G nv‡Z Ges bv¤̂vi 69319 wmcvnx AvRy gvigv Ges 4/5 Rb wewWAvi 

m`m¨ A ¿̄mn `vwo‡q Av‡Q| H mgq 1 wU †nwjKÞvi wcjLvbvq P°i w`‡Z _vK‡j 

wmcvnx †KwPs gvigv †nwjKÞv‡ii  w`‡K ¸wj Ki‡Z _v‡K| wewWAvi m`m¨ 

†nwjKÞvi D‡Ïk¨ K‡i ¸wj Ki‡Z _v‡K| Avwg ˆmwbK †g‡Q wd‡i Avwm| 36 
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e¨vUvwjq‡bi †g‡Q hvB ỳcy‡i †L‡Z| †mLv‡b †`wL 77446 wmcvnx dvi“K‡K 

mk ¿̄ Ae ’̄vq †`wL| c‡i LvIqv †k‡l aywc Lvbvq hvB| 63812 wmcvnx nvwmg‡K 

A ¿̄mn †`L‡Z cvB| mÜvi w`‡K i“g †_‡K †ei n‡q nvwej`vi †mwjg fzqv, 

67886 bs Rvgvbyi‡K Ab¨ we‡ ª̀vnx‡`i ms‡M A ¿̄mn †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.   

C.S. Accused No.560 Habilder/37383 Md. Hatem Ali.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.104 Sirajul Islam 

 P.W.112 A Mannan 

 P.W.219 Syful Islam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

A. Rahman (C.S. A.401) 
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 Rubel Miah (C.S. A.28 ) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.104 Sirajul Islam deposed that on 25.02.2009 he 

was in the office of 13 Battalion. At about 9.30 A.M. he heard 

of firing. After 1/1½ hour he came out from office and on his 

way to tin-shade room, he came to see in front of soldier mess 

the Appellant 37383 Habilder Hatem Ali, 39380 Habilder 

Amir Hussain, 41539 Naik Moinul, 47723 Naik Sakander Ali, 

41584 Zakaria, 67597 Sepoy Shahin Al Mamun, 77074 Sepoy 

Shahinur, 77714 Sepoy Nazmul, 77822 Sepoy Kalimullah, 

65242 Sepoy Zia with amrs and moving towards Darber by 

making fire ................................  

In cross-examination on behalf of the Appellant, he 

denied the suggestion that at the time of occurrence Hatem Ali 

was under Bakul tree. He reiterated that he saw him with arms.  

P.W. 112 Md. Abdul Mannan deposed that on 25.02.2009 

he went to Darber. Darber started at 9.00A.M. Sepoy 65140 
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Moyeen entered into Darber with arms. BDR personnel cried out 

in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR personnel 

were taking leave of Darber. He came out from Darber and in 

front of Dhaka sector he came to see 100/200 soldiers with arms. 

Among them he could identify JCO 3167 Subeder Maj. Jobayer, 

JCO 5717 NSub Matin, JCO 6320 NSub Helal, 37606 Habilder 

Kibria, 37885 Habilder Fater Ali Munshi, the Appellant 37384 

Habilder Hatem Ali, 69013 Sepoy Litu, 26457 Habilder 

Shahidul, 49300 Naik Dalil Uddin, 79399 Sepoy Atikur, 43968 

Habilder Shahidul, 38871 Naik Bari Sarker, 39127 Md. Ekramul 

Hoque, 52103 Naik Gias Uddin, 78378 Sepoy Azizur. He saw 

some of them to move towards Darber. 

........................................................ 

In cross-examination on behalf of the Appellant, he stated 

that he was present in Darber. He denied the suggestion that 

DDG Bari fired taking fire from Majaher. He denied the 

suggestion that he misappropriated money. He denied the 

suggestion that Hatem Ali was on duty at Bakultala. He 

reiterated that Hatem Ali asked all to take arms. He denied the 

suggestion that he deposed falsely implicating the accused.  
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P.W. 219 deposed that on 25.02.2009 he was entrusted to 

distribute the cookeries. At the time he heard firing sound. He 

then asked others to go to line. He came to see 2/3 hundred 

BDR personnel in plundering arms and expressing joy. Among 

them he came to see 48401 Naik Nurul Islam,  the Appellant 

37383 Habilder Hatem Ali, 37606 Habilder Kibria, 80811 

Sepoy Tariqul, 80613 Sepoy Saidur, 78224 Sepoy Rashed, 

78506 Sepoy Kalam and 77221 Sepoy Sabed. The were moving 

towards Darbar.  

In cross-examination on behalf of Appellant he stated 

that he was working on cookeries at Bakultala, It was to the 

East of Darbar and on the bank of Pond fenced with ‘mvwgqvbv’ 

JCU quarter was five storied. It was 5/6 hundred yards far off 

from Darbar. He used to live in Room No. 19 on 2nd floor. 13 

Battalion was 4/5 hundred yards far off from J.C.O quarter to 

the East. 13 Battalion could not be viewed from J.C.O quarter. 

The Appellant Hatem was junior to him. He did not know what 

was the duty of the Appellant. He reiterated that the Appellant 

was with arms.    

P.W.654 is the investigation officer, a formal witness.  
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In cross-examination on behalf of the Appellant he stated 

that the Appellant was taken on remand for 14 days at 4 times. 

He denied the suggestion that he implicated the Appellant in 

C.S. falsely.  

The confessional statement of co-accused A. 

Rahman(C.S.A.401) runs as under- 

“25−n ®ghÐ¦u¡l£ pL¡m 7.00V¡ ®b−L A¡¢j fÉ¡−lX NË¡E−ä 24 J 36 

l¡C−gm hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hal−el c¡¢u−aÅ ¢Rm¡jz 24 

hÉ¡V¡¢mu¡e−L ®p¡g¡ ®pV ¢hale Ll¡ ®no q−mC A¡¢j …¢ml në öe−a 

f¡Cz clh¡l qm ®b−L ®m¡LSe ®c±s¡−a ®c±s¡−a ®hl q−u A¡p¢Rmz aMe 

A¡¢jJ a¡−cl p¡−b hÉ¡V¡¢mu¡−el ¢c−L k¡Cz l¡Ù¹¡u qW¡v A¡j¡l ®j¡h¡Cm 

®h−S J−Wz ®L¡a NCO e¡−uL n¡jp¤m qL ®g¡e ¢c−u S¡e¡k ®L¡a m¤V 

q−u−Rz A¡¢j A¡j¡l ®pƒl ®L¡u¡VÑ¡l N¡XÑ 13 hÉ¡V¡¢mu¡−el ®L¡−a ¢N−u 

®cM−a f¡C ph AÙ» m¤V q−u ®N−Rz A¡¢j aMe hÉ¡V¡¢mu¡−el jp¢S−cl 

p¡j−e p¤−hc¡l ®jSl ®nM S¤h¡−ul A¡q−jc−L report Ll−m ¢a¢e e£lh 

b¡−Lez f−l A¡¢j A¡j¡l m¡C−e Q−m k¡Cz A¡e¤j¡¢eL c¤f¤l 1.30V¡l ¢c−L 

A¡j¡l ®j−u A¡j¡−L ®g¡e L−l ¢fmM¡e¡ ®b−L ®hl q−u ®k−a h−mz A¡¢j 

3ew ®N−V k¡Cz ®j−u−L ®g¡−e S¡e¡C ®hl qJu¡ pñh euz 3ew ®NV ®b−L 

¢g−l A¡p¡l f−b HLV¡ ¢fL A¡f N¡s£−a e¡−uh p¤−hc¡l −qm¡m E¢Ÿe pq  

AS¡e¡ 4/5 Se−L …¢m J ®h¡j¡ e¡j¡−a ®c¢M ®N−Vl L¡−Rz  e¡−uh p¤−hc¡l 



 

 

6205 

−qm¡m A¡j¡−L N¡¢s−a a¥−m ®euz N¡¢s−a JW¡l pju l¡Ù¹¡u f−s b¡L¡ 

®h¡j¡l h¡„¢V A¡¢j HLSe ¯p¢eL Hl pq¡a¡u l¡Ù¹¡l f¡−n p¢l−u l¡¢Mz 

N¡¢s−a EW¡l fl AeÉ HLSe °p¢e−Ll Hp Hj ¢S A¡¢j A¡j¡l q¡−a d−l 

l¡¢Mz N¡¢s hÉ¡V¡¢mu¡−e ®f±R¡−m A¡¢j AÙ» N¡¢s−a ®l−M m¡Ce Q−m k¡Cz 

q¡¢hmc¡l q¡−aj, ¢pf¡q£ A¡S¡c ¢pf¡q£ glq¡c−L hÉ¡V¡¢mu¡e Hm¡L¡u AÙ» 

q¡−a O¤l−a −c¢Mz A¡¢j m¡C−eC b¡¢LzI¢ce 26 a¡¢lM AÙ» Sj¡ ®cu¡ 

pwœ²¡¿¹ −O¡oe¡ ö−e ®pƒl ®L¡u¡VÑ¡l N¡−XÑ k¡C c¤f¤l 2.00V¡l ¢c−Lz JM¡−e 

¢N−u −c¢M A−eL AÙ» Ù¹¤f L−l l¡M¡z A¡¢j q¡¢hmc¡l nq£c q¡¢hmc¡l 

l¢gL¥m Cpm¡jpq 3/4  Se ¯p¢eL ¢j−m A¡j¡−cl hÉ¡V¡¢mu¡−el AÙ»  Ù¹¤f 

®b−L fªbL L−l l¡¢MzA¡e¤j¡¢eL 4.30V¡l ¢c−L m¡C−e H−p −c¢M AÒf 

¢LR¤ pwMÉL hÉa£a ph¡C Q−m ®N−R f¡¢m−uzI¢ce l¡−a m¡C−e b¡¢Lz 

27/02/09 a¡¢lM pL¡m 8.30 V¡u p¤−hc¡l ®jSl ®nM S¤h¡−ul A¡q−jc 

A¡j¡−cl ph¡C−L q¡pf¡a¡−m ®k−a h−mz q¡pf¡a¡−m k¡Ju¡l fl ®pM¡−eC 

¢Rm¡jz I¢ce påÉ¡u ¢XH¢X −a±¢qc q¡pf¡a¡−m A¡−pe Hhw HL HL 

hÉ¡V¡¢mu¡e−L HL HL am¡u ®pV L−l ®l−M A¡−pez 14 ¢ce q¡pf¡a¡−m 

¢Rm¡jz a¡lfl hÉ¡V¡¢mu¡−e b¡¢Lz” 

The confessional statement of co-accused Rubel Miah 

(C.S.A.28) runs as under- 

“Na 24/2/09 Cw a¡¢lM B¢j A¢gp l¡e¡l ¢qp¡−h c¤f¤l 2 V¡ ®b−L 

25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 
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fkÑ¿¹ ¢XE¢V b¡L−mJ B¢j pL¡m 7.30 ¢j¢e−Vl pju Q−m k¡Cz 

25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 

N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢Lz 

qW¡v 9.30 ¢j¢e−Vl ¢c−L …m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 

O¾V¡ m¤¢L−u ®b−L f−l e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ 

c¡y¢s−u B−Rz a¡−cl j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ 

BqÇjc, q¡¢hmc¡l q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, 

¢pf¡q£ p¡Cg¥m, e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l 

q¡−a ®L¡e AÙ» ¢Rm e¡z 

Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ AÙ»pq 

®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a EW¡C−m 

Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 2 V¡ 

jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl pq¡ua¡u 

N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql e¡−uL 

p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j HL¢V 

JuÉ¡l ®mp ®c−M¢Rz hÉ¡l¡−L ¢g−l ¢pf¡q£ Bma¡−gl Lb¡ja B¢j 

®cJu¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz”  
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Mr,. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that the evidence of P.W.104 

appears unreliable. Admittedly at the outset of the occurrence 

he was in safe place in his office. He claims to see the 

Appellant and others in front of Sanik Mess, when he came out 

from his office after 1/1½ hours. He had no occasion to come 

out from his office in the prevailing horrific situation. His 

reference of Regiment No. of as many as 9 (nine) rebellions 

including the Appellant appears tutored. The testimony of 

P.W.112 is highly improbable, impracticable and doubtful. He 

claims to identify the Appellant among 100/200 BDR 

personnel. His reference of Regiment No of as many as 15 

(fifteen) BDR personnel also seems unusual, unnatural and 

tutored. P.W.219 claims to see the Appellant in plundering 

arms, expressing joy and running towards Darbar. But his 

above evidence also appears vague, unspecified. impracticable 

and unreliable. His identification of the Appellant among 2/3 

hundred BDR personnel is highly improbable. His reference of 

Regiment No of 18 (eighteen) rebellions including the 

Appellant appears unusual, unnatural and tutored. He did not 
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specify where from the rebellions were plundering arms and 

where he saw them. None of the P.Ws disclosed any culpability 

of the Appellant to any offence. The Appellant did not make 

any confession although he was taken on remand for 14 

(fourteen) days. Trial court did not take into consideration of 

his statement under section 342 of the Code of Criminal 

Procedure and the Appellant has been highly prejudiced and the 

basis of his conviction appears to vitiate the entire proceedings 

against him. 

Mr. Islam further submits that in fact no substantive 

evidence appears against the Appellant and trial court having 

failed to weigh and assess the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.              

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. and the Appellant hailed from the same 13 

Battalion. They all identified him with his badge No. So, there 

is no doubt to the identification of the Appellant. All the P.Ws 

are eye witnesses to the occurrence and they made 

corroborative statement in identifying the Appellant with arms, 

in active participation to the occurrence moving towards Darbar 

on firing. P.W. 104 reiterated in his cross-examination that he 

himself saw the appellant with arms. P.W. 112 further stated in 

his cross-examination that the appellant asked all to take up 
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arms. P.W. 219 also stated in his cross-examination that the 

appellant was junior to him. They have been thoroughly cross-

examined but their testimony remains unshaken, untainted, 

unblemished and thus reliable, credible and trustworthy.  

The learned Deputy Attorney General further submits 

that trial court on proper appreciation of evidence on record 

rightly found the Appellant guilty of the offices and sentenced 

him accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.            

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused A. Rahman(C.S.A.401) stated in his 

confessional statement- 

“A¡e¤j¡¢eL c¤f¤l 1.30V¡l ¢c−L A¡j¡l ®j−u A¡j¡−L ®g¡e L−l ¢fmM¡e¡ 

®b−L ®hl q−u ®k−a h−mz A¡¢j 3ew ®N−V k¡Cz ®j−u−L ®g¡−e S¡e¡C ®hl 

qJu¡ pñh euz 3ew ®NV ®b−L ¢g−l A¡p¡l f−b HLV¡ ¢fL A¡f N¡s£−a 

e¡−uh p¤−hc¡l −qm¡m E¢Ÿe pq  AS¡e¡ 4/5 Se−L …¢m J ®h¡j¡ e¡j¡−a 

®c¢M ®N−Vl L¡−Rz  e¡−uh p¤−hc¡l −qm¡m A¡j¡−L N¡¢s−a a¥−m ®euz 

N¡¢s−a JW¡l pju l¡Ù¹¡u f−s b¡L¡ ®h¡j¡l h¡„¢V A¡¢j HLSe ¯p¢eL 

Hl pq¡a¡u l¡Ù¹¡l f¡−n p¢l−u l¡¢Mz N¡¢s−a EW¡l fl AeÉ HLSe 

°p¢e−Ll Hp Hj ¢S A¡¢j A¡j¡l q¡−a d−l l¡¢Mz N¡¢s hÉ¡V¡¢mu¡−e 

®f±R¡−m A¡¢j AÙ» N¡¢s−a ®l−M m¡Ce Q−m k¡Cz q¡¢hmc¡l q¡−aj, ¢pf¡q£ 

A¡S¡c ¢pf¡q£ glq¡c−L hÉ¡V¡¢mu¡e Hm¡L¡u AÙ» q¡−a O¤l−a −c¢Mz” 

Co-accused Rubel Miah (C.S.A.28) stated in his 

confessional statement- 

“qW¡v 9.30 ¢j¢e−Vl ¢c−L …m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 

O¾V¡ m¤¢L−u ®b−L f−l e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ 

c¡y¢s−u B−Rz a¡−cl j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ 
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BqÇjc, q¡¢hmc¡l q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, 

¢pf¡q£ p¡Cg¥m, e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l 

q¡−a ®L¡e AÙ» ¢Rm e¡z”  

The confession statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 104, 112 and 219 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 104 deposed-  
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‘1-1
1
2 N›Uv c‡i fire Kg‡j Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi 

c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i g‡a¨ 

37383 nvwej`vi nv‡Zg Avjx, 39380 nvwej`vi Avgxi û‡mb, 41539 bv‡qK 

gBbyj, 47723 bv‡qK †mKv›`i Avjx, 41584 RvKvwiqv, 67597 wmcvnx kvnxb 

Avj gvgyb, 77074 wmcvnx kvnxbyi, 77714 wmcvnx bvRgyj, 77822 wmcvnx 

Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z 

†`wL|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi| K‡qKRb `ievi n‡ji w`‡K 

†h‡Z †`wL|’ 

P.W. 219 deposed-  
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‘Abygvb 2/300 BDR m`m¨‡K A ¿̄  jyUK‡i Dj−vk Ki‡Z †`wL| Zv‡`i 

g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 37606 nvwej`vi wKewiqv, 48401 bv‡qK 

b~i“j Bmjvg, 80811 wmcvnx ZvwiKzj, 80613 wmcvnx mvB ỳi, 78224 wmcvnx 

iv‡k`, 78506 wmcvnx Kvjvg, 77221 wmcvnx Qv‡e`‡K wPb‡Z cvwi| Zv‡`i 

†`Šwo‡q `ievi n‡ji w`‡K †h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 
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learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

 

 

 

 

 

 

 

 

 

C.S. Accused No.571 Habilder/32825 (VM) Md. Nurul 

Islam. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 
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S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 170 A Rahman 

 P.W. 171 A. Mannan 

 P.W.325 Tania Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Naik Samsuddin (C.S. A.572) 

 Sepoy Anowar (C.S. A.573) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W. 170 Abdur Rahman deposed that on 25.02.2009 he 

was at EME Workshop. At about 9.15 A.M. he heard firing and 

came to see BDR personnel to run to and fro.  They went into 
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workshop. At that time he also came to see BDR personnel to go 

to quarter guard and to make them blank fire. In the workshop he 

found Griser Awal, the Appellant Launch Driver Nurul Islam, 

OVM driver Shahabuddin, Motaleb, Mannan and some others. 

At 11.00 A.M. he came to know of the dead body of a Lt. Col. 

and at 14.00 hours he also came to know of the dead body of a 

Maj. lying to the east of garage. Later on, he came to know that 

dead body was of Maj. Salam. At about 16.00 hours he went to 

EME Barak and remained there. He came to see therefrom OVM 

driver Rabbi, Emdad, Majaher, Ruhul Amin to express joy at the 

revolt by BDR personnel. He saw Sepoy Karim with arms and 

red cloth on his head and to enter into T.V. room with his group 

rebellions. He also came to see Sepoy Bellal, Al-Amin, Habilder 

Munmun, Naik Shamsuddin to enter into TV room with arms. 

A.B. Siddique set machinegun. He also saw Lance Naik 

Assistant Sorowar to move around with arms. He remained in 

EME Line till 1.00 hours of the night. Karim threatened him to 

shoot. On the night following the day 25.02.2009 at 2 P.M the 

appellant Habilder Nurul Islam entered into workshop and 

asked him to go to Parade ground. In the ground he came to see 
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150/200 BDR personnel. There he found Home Minister, IGP 

and State Minister of Law to deliver speech. Subeder Maj. 

Gofran was also delivering speech on behalf of BDR. BDR 

personnel were asked to surrender arms. He could not return 

back to Barak and on the following day at 8.00 A.M. he left 

Peelkhana crossing over the wall. He also saw Habilder Latif 

with arms.  

 In cross-examination on behalf of the Appellant, he stated 

that his working place was at workshop. Workshop was at EME 

gate. He went into workshop for safety. Sometimes he came out 

from workshop. He did not go outside the boundary of EME. He 

had no talk with Superior officers. He came out at 2.00 hours on 

the night with Nuru Miah. He cannot say whether BDR 

personnel who went to Nuru Miah surrendered arms. He denied 

the suggestion that he was a rebellion and that he deposed falsely 

against the Appellant. 

 P.W.171 Md. Abdul Mannan deposed that on 25.02.2009 

he was in EME workshop. On that day, he was on duty in 

distributing milk, egg, hen among the J.C.O. officers. At about 

9.30 he came to see the Jeep of Lt. Col. Shamsul Azam 
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(commanding Electric Mechanical Engineer) to take stand at the 

gate of EME. Driver Lance Naik Jamal, Sepoy (Runner) Robiul 

came down from the Jeep and asked them to take arms and to go 

to Darber since there happened firing. They were also exciting 

the BDR personnel. …………………. At about 4 P.M. he went 

to EME canteen for food. On the way to canteen, he came to see 

Sepoy Shankar Kumar Barua to enter into EME workshop with 

arms. At that time he came see a dead body of a Major who had 

involvement with ‘X¡m i¡a LjÑp§Q£’. Later on, he came to know that 

the dead body was of Maj. Salam and he was on duty at 

magazine of 36 Battalion. They also came to see Lance Naik 

Assistant Monowar with arms and helmet. He further came to 

see Sepoy (Armour) Saidur, Sepoy Asif Uzzal, Sepoy Billal 

Hossain on duty with arms on APC. He also came to see to make 

command the rebellions by NSub Shorarab Hossain, the 

appellant Habilder Nurul Islam, Senior JCO Subeder Maj. 

Md. Abdul Kayum, Subeder Mofazzar Hossain, Subeder Tarikul 

Islam, Naik Subeder Nazrul Islam with arms on patrol duty. He 

remained in the EME workshop whole over the night. 

 In cross-examination on behalf of the Appellant, he stated 
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that before 14.11.2009 he did not inform of the occurrence to 

anybody excepting his C.O. I.O. recorded statement in black and 

white and thereafter read over it to him.  He deposed before the 

I.O. that Nurul Islam was with arms. He distributed milk, egg, 

and hen to the officers and the soldiers both outside and inside in 

Peelkhana. He supplied those to 60/65 families. That was his 

usual duty. He denied the suggestion that he participated in the 

rebellion and that he deposed falsely implicating Nurul Islam.  

P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

13.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 333 and her 

signature 333/1 series.  

In cross-examination on behalf of the Appellant, she 

denied the suggestion that she did not appraise the consequence 

of confession to the Appellant and that she did not comply the 

provisions of law in recording the statement of the Appellant. 

 P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the Appellant did not make any confession. He denied the 

suggestion that the deposed before him  that there was no arms 

with the Appellant. He denied the suggestion that he implicated 

the Appellant falsely being failed to identify the actual offender. 

The confession of the appellant Md. Nurul Islam 

(C.S.A.571), runs as under- 

‘25/02/09Cw 9.00/9.30 Hl ¢c−L N¤¢ml në f¡Cz I pju p¤−hc¡l 

a¢lL¥m Cpm¡j ®c±−s H−p S¡e¡u clh¡l q−m ®N¡m¡N¤¢m q−µRz A¡¢j J 

AeÉ¡eÉl¡ aMe i−u ®ØV¡ll¦−j BnËu −eCz ®hm¡ 3.30-4.00V¡l ¢c−L 

3/4  Se j¤−M¡nd¡l£ H−p A¡j¡−L A−Ù»l iu ®c¢M−u N¡¢s ®hl Ll−a 

h−mz A¡¢j aMeJ L¢ba N¡¢sl c¡¢u−aÄ ¢Rm¡jz A−Ù»l i−u A¡¢j N¡¢s ®hl 

L−l ®cCz N¡¢s ¢e−u aMZ a¡l¡ ®hl quz a¡−cl p¡−b A¡j¡−LJ N¡¢s−a 

a¥−m ®euz 1ew ®NC−V N¡¢s ¢e−u ¢N−u N¡¢s O¤¢l−u 3ew ®Nq~−V k¡h¡l f−b 

A¡j¡−L Ju¡Ln−f e¡¢j−u ¢c−u k¡uzA¡¢j f¤el¡u ®ØV¡ll¦−j AÙ» ®eCz H 

A¡j¡l hš²hÉz” 

The confessional statement of co-accused Naik 

Samsuddin (C.S. A.572) runs as under- 

“MZ 25/2/09 ZvwiL Avwg IqvK©k‡c Avwg evmv †_‡K 7.45 wgwb‡U 

Avgv‡`i djBb nq| dj Bb Kivi ci 25 R‡bi gZ `iev‡i  P‡j hvq| evwKiv 



 

 

6226 

IqvK©k‡c †_‡K hvB| 9.30-9.45 w`‡K IqvK©k‡ci †gBb †M‡U †Rv‡i †Rv‡i 

wPj−vwPwj−i AvIqvR cvB| nvwej`vi †gvwgb Avgv‡`i‡K †gBb †M‡U †h‡Z †`B 

bvB| `ievi cvwU©i IqvK©k‡ci †jvK †`ŠovBqv †QvU †MU w`‡q IqvK©k‡c †Xv‡K| 

wKQy¶b ci †R,wm, Iiv Av‡mb| Avwg wRÁvmv Kwi wK n‡q‡Q| ZLb Zviv e‡j 

`ievi n‡j MÛ‡Mvj nB‡Q| ZLb IqvK©k‡ci PyZ©w ©̀‡K LB Gi gZ ¸wji kã 

ïwb| Avgiv I/C  i“‡gi kvU©vi eÜ K‡i| Avgiv †gwkb m‡ci Uvqvi  i“‡g 

hvB| `xN© mgq AvZ¥‡Mvcb _vwK| AvbygvwbK 3.30 wgwb‡Ui w`‡K G,wc,wm Gi 

†jvKRb G,wc,wm Pvwj‡q IqvK©k‡c  Av‡m| G,wc,wmi Dc‡i _vKv A ¿̄ wdwUi K‡i 

w`‡Z e‡j Avi †g¤¦vi/AcvV¨ 2 Rb Avi †gvqvi wdwU K‡i †`q| cÖvq 40/50 Rb 

†jvK H wdwUs Gi KvR †`LwQjvg| Avwg I `vov‡bv wQjvg| nvwej`vi b~i 

Avgv‡K e‡j A.P.C  wVK n‡q‡Q wKbv| Avwg ejjvg wVKB n‡e| A.P.C  Mvwo  

wbqv Zviv P‡j hvq| Avgiv IqvK©k‡ci wfZ‡i _vwK| AvbygvwbK 4.00 Uvi w`‡K 

Avgv‡`i IqvK©k‡ci G,wc,wm †jvKRb G‡m wbqv hvq| G,wc,wmi mv‡_ Kwig‡KI 

wbqv hvq| weKvj †ejv B,Gg,B Ges wKQy †jvK‡`i A ¿̄mn †`‡L‡Q| Kwig 

G,wc,wm w`qv Unj w`‡ZwQj| IqvK©kc †_‡K †`vZjvq bvgvR c‡o hvB| Avwg 

IqvK©k‡ci evB‡i †ei nB bvB| ciw`b AvbygvwbK 2.00-2.20 wgwb‡Ui w`‡K 

evB mvB‡Kj w`‡q 5 bs †MB‡Ui †QvU †MU w`qv †ei n‡q evmvq P‡j hvB| Avwg 

gmwR` †_‡K  wb‡P ZvwK‡q gy‡Lvk cov wewfbœ i‡Oi gy‡Lvk cov ˆmwbK †`wL|” 
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The confessional statement of co-accused Anisur 

Rahman(C.S.A.573) runs as under- 

“25/02/09 a¡¢l−M pL¡m 8.30 O¢VL¡u A¡¢j Ju¡LÑp−f gmCe qCz 

Ju¡LÑp−f k¡l k¡l L¡−S ¢e−u¡¢Sa qCz A¡e¤j¡¢eL 10.00 O¢VL¡u 

®N¡m¡…¢ml A¡Ju¡S f¡Cz (pwk¤š² f¡a¡-1) −c±s¡−c±¢s −c−M A¡¢j 

Ju¡LÑp−fl l¡bl¦−j m¤L¡Cz A¡e¤j¡¢eL 11.00/11.30 V¡l ¢c−L A¡¢p 

®pM¡e ®b−L ®hl q−u h¡Cp¡C−Lm ®ø¡l H Y¤−L p¡V¡l ®V−e ¢c−u m¤L¡Cz 

3.00/3.30 V¡l ¢c−L HLC building Hl  ®c¡am¡u jp¢S−c k¡C e¡j¡S 

fs−az 4.00V¡l ¢c−L ¢LR¤ ®m¡L A¡j¡l e¡j d−l X¡L−R öe−a f¡Cz A¡¢j 

h¡l¡¾c¡u ®hl q−u e£−Q H¢f¢p N¡¢s ®cM−a f¡C J ®hn ¢LR¤ j¤−M¡nd¡l£ 

®m¡L−L ®cM−a f¡Cz A¡¢jC A¡¢ep hm−m a¡l¡ A¡j¡−L H¢f¢p N¡¢s−a 

AÙ» m¡¢N−u ¢c−a h−mz A¡¢j h¢m A¡¢j H¢f¢p qualified e¡z aMe a¡l¡ 

h−m, e£−Q e¡j, e¡ e¡j−m …¢m L−l j¡lhz A¡¢j e£−Q ®e−j ¢pf¡q£ 

j¢gS−L APC ®a AÙ» Fit Ll−a ®c¢Mz Fit  e¡ qJu¡−a A¡¢j J j¢gS 

AÙ»V¡ c¢s ¢c−u N¡¢sl p¡−b ®h−d ®cCza¡l¡ N¡¢s ¢e−u Q−m k¡uz A¡¢j 

®c¡am¡u Q−m A¡¢pz 26/02/09 a¡¢lM ¢hL¡m 4/5V¡l ¢c−L 1ew −NV ¢c−u 

A¡¢p h¡C−l Q−m k¡Cz  ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the statement of P.W. 170 is 

contradictory and can’t be relied on. He claims to see the 
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Appellant in workshop with arms and further claims to see the 

Appellant to enter into T.V. room at 2.00 P.M. He further 

claims to see the Appellant to enter into workshop on the night 

following the day 25.02.2009 and asked to go to parade ground 

and there he saw 150/200 BDR personnel which proves him 

active participation to the rebellion following the command of 

the Appellant. It is apparent that P.W. 170 was an accused and 

now deposed falsely to escape himself from the liability. The 

testimony of P.W. 171 also appears self contradictory. He 

claims to see the appellant with arms but he admitted in his 

cross-examination that he deposed before I.O. that the appellant 

had no arms in his and the confession of the Appellant is not a 

confession at all. He did not admit any guilt of alleged offences. 

He simply took out the vehicle at the command of the 

rebellions. The name of the Appellant did not appear in the 

confession of co-accused and it bears no relevancy. 

Mr. Islam further submits that in fact no substantive 

evidence appears against the Appellant and trial court having 

failed to weigh and assess the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 
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and it warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.              

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.Ws. 170 and 171 and the Appellant all hailed from 

EME workshop. There is no doubt to their identification of the 
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Appellant. Both the witnesses are relevant and competent and 

their testimony bears substantive evidence and reliable as being 

corroborative. They both saw the Appellant with arms and 

playing active role as rebellion at the time of occurrence. No 

attention was drawn to the I.O of admission of P.W. 171 in 

cross-examination-‘Bp¡j£ e§l¦m Cpm¡−jl q¡−a AÙ» ¢Rm e¡ j−jÑ I.O ®L 

h−m¢R’. So it bears no substance. The confession of the Appellant 

is inculpatory in nature. He admitted of taking out vehicle and 

himself patrolled by it. His implication to the offences have 

been proved beyond all reasonable doubt by the testimonies of 

P.Ws. and as well as by his own confession.  

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of the evidence on record 

rightly found them guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 



 

 

6234 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  



 

 

6235 

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statements of 

co-accused.  

The convict/appellant Md. Nurul Islam (C.S.A.571), 

stated in his confessional statement- 

‘®hm¡ 3.30-4.00V¡l ¢c−L 3/4  Se j¤−M¡nd¡l£ H−p A¡j¡−L A−Ù»l iu 

®c¢M−u N¡¢s ®hl Ll−a h−mz A¡¢j aMeJ L¢ba N¡¢sl c¡¢u−aÄ ¢Rm¡jz 

A−Ù»l i−u A¡¢j N¡¢s ®hl L−l ®cCz N¡¢s ¢e−u aMZ a¡l¡ ®hl quz 

a¡−cl p¡−b A¡j¡−LJ N¡¢s−a a¥−m ®euz 1ew ®NC−V N¡¢s ¢e−u ¢N−u N¡¢s 

O¤¢l−u 3ew ®Nq~−V k¡h¡l f−b A¡j¡−L Ju¡Ln−f e¡¢j−u ¢c−u k¡Cz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. 

The confession of the co-accused does not bear any 

relevancy.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 170 and 171 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 170 deposed-  

‘Avgiv Workshop Gi wfZ‡i P‡j hvB| hvIqvi mgq A‡bK 

wmcvnx‡`i †KvqvU©vi Mv‡W© †h‡Z †`wL| Zv‡`i dvKv ¸wj Ki‡Z †`wL| c‡i ïwb 

Workshop  Gi  wfZ‡i  wMÖRvi  AvIqvj, jÂ WªvBfvi byiæj Bmjvg, OVM 
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driver kvnveywÏb, †gvZv‡je,  gvbœvbmn A‡bK‡K †`wL| mKvj  11 Uvq ïwb 

GKRb †jt K‡Y©‡ji jvk c‡o  Av‡Q| mevB jvkUv  ỳi †`wL| ỳcyi 14.00 

NwUKvq ïwb †M‡i‡Ri cye© cv‡k¦© GKRb †gRi mv‡n‡ei jvk c‡o Av‡Q| mÜ¨v 

ch©šÍ †mB jvkUv wQj| c‡i Rvwb jvkUv †gRi Qvjv‡gi| Abygvb 16.00 NwUKvq 

EME jvB‡b wekÖvg wb‡Z hvB †mLv‡b †`wL mn OVM driver ivweŸ, Gg`v`, 

gvRnvi, iæûj Avgxb, BDR we‡ ª̀v‡ni c‡o Djøvm cÖKvk Kwi‡Z‡Q| ZLb wmcvnx 

Kwig gv_vq jvj Kvco civ Ae ’̄vq A ¿̄nv‡Z `j wb‡q TV iæ‡g cÖ‡ek K‡i| 

wmcvnx wejøvj, Avjvgxb, nvwej`vi byiæ, bv‡qK mvgQDwÏb cÖ‡ek K‡i Zv‡`i 

mevi nv‡Z A ¿̄ wQj| AB wmwÏK  †gwmbMvb †mU K‡i| j¨vÝ bv‡qK mnKvix 

miIqvi nvwZqvimn Nyiv‡div Ki‡Q| ivwÎ 1 Uv ch©šÍ EME jvB‡b Ae ’̄vb Kwi| 

Kwi‡gi wc‡Ui ivB‡dj Avgvi Mv‡q jv‡M Ges †m ivMvwšẐ n‡q Avgv‡K ¸wj 

Ki‡Z  Pvq| ivwÎ 2 Uvq nvwej`vi byiæj Bmjvg IqvK©m‡c cÖ‡ek K‡i I c¨v‡iW 

MÖvD‡Û †h‡Z  e‡j| Avgiv gv‡V 150/200 Rb BDR †`wL|’ 

P.W. 171 deposed-  

‘APC ‡Z Unj †`qvi mgq wmcvnx Avigvi mvC ỳi wmcvnx Avwmd D¾j 

wmcvnx wejvj †nv‡mb †`i nv‡Z A ¿̄ wb‡q wWDwU Ki‡Z †`‡LwQ| we‡ ª̀vnx‡`i 

KgvÛ Ki‡Z †`wL bv‡qK †mvnive †nv‡mb, nvwej`vi byiæj Bmjvg, EME 

IqvK©k‡ci wmwbqi JCO my‡e`vi †gRi †gvt Avãyj KvBqyg, my‡e`vi †gvRvddi 
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†nv‡mb, my‡e`vi ZwiKyj Bmjvg, bv‡qK my‡e`vi bRiæj Bmjvg A ¿̄ wb‡q Unj 

K‡i Ges KgvÛ Ki‡Z _v‡K|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.574 Sepoy/73786 (VM) Md. Abdul 

Karim. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.170 A. Rahman 

 P.W.238 Yusuf Harun 

 P.W.349 Rashed Kabir, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Naik Samsuddin (C.S. A572) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W. 170 Abdur Rahman  deposed that on 25.02.2009 he 

was at EME Workshop. At about 9.15 A.M. he heard of firing 

and also came to see BDR personnel to run to and fro.  They 

went into workshop. At that time he also came to see BDR 

personnel to go to quarter guard and to make them blank fire. In 

the workshop he found Griser Awal, Launch Driver Nurul Islam, 

OVM driver Shahabuddin, Motaleb, Mannan and some others. 

At 11.00 A.M. he came to know that the dead body was of Lt. 

Col. Elahi and at 14.00 hours he also came to know that the dead 

body of a Major is lying to the east of garage. Later on, he came 

to know that dead body was of Maj. Salam. At about 16.00 hours 

he went to EME Barak and remained there. He came to see 

therefrom OVM driver Rabbi, Emdad, Majaher, Ruhul Amin 

were making joy at the revolt by BDR and the appellant Sepoy 

Karim with read cloth on his head and with arms entered into 

T.V. room. He also came to see Sepoy Bellal, Al-Amin, 
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Habilder Munmun, Naik Shamsuddin to enter into TV room with 

arms. A.B. Siddique set machinegun. He also saw Lance Naik 

Assistant Sorowar to move around with arms. He remained in 

EME line till 1.00 hours of the night. The appellant Karim 

threatened him to shoot. At 2.00 P.M. Habilder Nurul Islam 

entered into workshop and asked him to go to Parade ground. He 

came to see 150/200 BDR personnel on the ground. There he 

found Home Minister, IGP and State Minister of Law to deliver 

speech. Subeder Maj. Gofran was also delivering speech on 

behalf of BDR. BDR personnel was asked to surrender arms. He 

could not return back to Barak and on the following day at 8.00 

A.M. he left Peelkhana crossing over the wall. He also saw 

Habilder Latif with arms.  

 In cross-examination on behalf of the appellant, he stated 

that he deposed before Magistrate on 15.11.2009. He denied the 

suggestion that he did not depose before Magistrate that Karim 

along with his party members entered into T.V. room and that he 

did not depose before the Magistrate that Karim attempted to fire 

on him. He saw two dead bodies at a distance. There was no 

situation to take any steps for the dead bodies. He did not tell of 



 

 

6242 

the occurrence to the Minister. He cannot say whether the 

reporters were present there. In the workshop some BDR 

personnel were on duty with black uniform. He did not reside in 

Peelkhana. He denied the suggestion that he had enmity with 

Sorowar and that he had implication with the occurrence held on 

25-26 February, 2009. He denied the suggestion that he deposed 

falsely.   

 P.W.238 Yusuf Harun deposed that on 25.02.2009 he 

attended office and went to hospital at 8.30 A.M. He was 

working in EME canteen. He came to see at 9.45 running of the 

people. Thereafter he entered into dead body of BDR person at 

evening at the gate EME workshop. After half an hour he also 

came to see through window to encircled an army officer by the 

armed rebellions. On his way from prayer place he came to see 

Sepoy Karim standing with arms.  

 In cross-examination on behalf of the appellant he took 

shelter in workshop for safety out of fear. The dead body was of 

Major Salam. He did not see the killing of the officer who was 

encircled. The appellant was on duty in Peelkhana from 

03.03.2009 to 29.09.2009.    
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 P.W.349 Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

13.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 551 and his 

signature 551/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.10.2009 and placed before 

him on 04.11.2009. There is no reference where the appellant 

was kept for reflection and the name of the M.L.S.S. He denied 

the suggestion that he did not certify the column 8 and that he 

did not comply the provision of 164/ 364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 days. He denied 

the suggestion that the confession of the appellant was obtained 

under coercion.  
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The confession of the appellant Sepoy Md. Abdul Karim 

(C.S.A.574), runs as under- 

“MZ 25/02/09 Bs ZvwiL BGgB M¨v‡i‡R Avgvi wWDwU wQj| Ab¨vb¨ 

w`‡bi g‡Zv Avwg wWDwU KiwQjvg| nVvr 10.00 Uv 10.30 Uvi w`‡K 

cÖPÛ †Mvjv¸wji kã cvB| Avgvi mnKwg© W«vBfvi gwRei KvR †i‡L P‡j 

hvq| Avwg KvR eÜ ‡i‡L IqvK©m‡ci Ifvi nwjsm‡c wM‡q e‡m _vwK| 

AvbygvwbK 2 Uvi w`‡K †`vZjvq bvgvR co‡Z hvB| bvgvR c‡o wb‡P 

‡b‡g Avmvi ci †M‡U Dcw ’̄Z n‡j 7/8 Rb gy‡Lvk avix †jvK Avgv‡K 

†`‡L e‡j GB ZyB A ¿̄ †bmwb †Kb? evP‡Z PvB‡j A ¿̄ nv‡Z wb| ZLb 

Avwg GKwU PvBwbR ivB‡dj nv‡Z †bB| wfZ‡i ¸wj wQj wKbv ej‡Z 

cvie bv| A ¿̄ jBqv Avwg IqvK©m‡ci †fZi Ae ’̄vb †bB| 15.30 Uvi 

w`‡K gy‡Lvk avix K‡qKRb †jvK G‡m †Rvi K‡i IqvK©mc ‡_‡K GKwU 

Mvox †bq| Ges Avgv‡`i IqvK©mc ‡_‡K wmcvnx gwdR, Avj Avwgb, 

Zywnb G‡`i‡KI Mvox‡Z K‡i †Rvi c~e©K wb‡q hvq| 1 A_ev 1
1
2  N›Uv 

ci H MvoxwU †diZ Av‡m Ges Avgv‡K †Rvi K‡i Zy‡j wb‡q hvq| 

MvoxwU 1 I 3 bs †MU w`‡q PjvPj K‡i| 1 A_ev 2 N›Uv Mvox‡Z _vKvi 

ci Avwg A ¿̄mn IqvK©m‡c P‡j hvB Ges iv‡Î IqvK©m‡cB _vwK| c‡ii 

w`b 26/2/09 Bs 15.00 Uv ch©š— IqvK©m‡c _vwK| gvB‡K A ¿̄ Rgv 

†`Iqvi †NvlYv ï‡b 36 bs ivB‡djm e¨vUvwjqv‡bi cv‡k ‡diZ wM‡q 
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A ¿̄ Rgv ‡`B| Zvici 3
1
2  Uvi w`‡K Iqvj UcwK‡q cvwj‡q hvB| 

cvwj‡q evBZyj †gvKvig gmwR‡` hvB| †mLv‡b 2 w`b _vwK| miKvix 

†NvlYv ï‡b 3/3/09 Bs ZvwiL wcjLvbvi wfZ‡i cÖ‡ek Kwi| GB Avgvi 

Revbe›`x| ” 

The confessional statement of co-accused Naik 

Samsuddin (C.S. 572) runs as under- 

“MZ 25/2/09 ZvwiL Avwg IqvK©k‡c Avwg evmv †_‡K 7.45 wgwb‡U 

Avgv‡`i djBb nq| dj Bb Kivi ci 25 R‡bi gZ `iev‡i  P‡j hvq| evwKiv 

IqvK©k‡c †_‡K hvB| 9.30-9.45 w`‡K IqvK©k‡ci †gBb †M‡U †Rv‡i †Rv‡i 

wPj−vwPwj−i AvIqvR cvB| nvwej`vi †gvwgb Avgv‡`i‡K †gBb †M‡U †h‡Z †`B 

bvB| `ievi cvwU©i IqvK©k‡ci †jvK †`ŠovBqv †QvU †MU w`‡q IqvK©k‡c †Xv‡K| 

wKQy¶b ci †R,wm, Iiv Av‡mb| Avwg wRÁvmv Kwi wK n‡q‡Q| ZLb Zviv e‡j 

`ievi n‡j MÛ‡Mvj nB‡Q| ZLb IqvK©k‡ci PyZ©w ©̀‡K LB Gi gZ ¸wji kã 

ïwb| Avgiv I/C  i“‡gi kvU©vi eÜ K‡i| Avgiv †gwkb m‡ci Uvqvi  i“‡g 

hvB| `xN© mgq AvZ¥‡Mvcb _vwK| AvbygvwbK 3.30 wgwb‡Ui w`‡K G,wc,wm Gi 

†jvKRb G,wc,wm Pvwj‡q IqvK©k‡c  Av‡m| G,wc,wmi Dc‡i _vKv A ¿̄ wdwUi K‡i 

w`‡Z e‡j Avi †g¤¦vi/AcvV¨ 2 Rb Avi †gvqvi wdwU K‡i †`q| cÖvq 40/50 Rb 

†jvK H wdwUs Gi KvR †`LwQjvg| Avwg I `vov‡bv wQjvg| nvwej`vi b~i 

Avgv‡K e‡j A.P.C  wVK n‡q‡Q wKbv| Avwg ejjvg wVKB n‡e| A.P.C  Mvwo  
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wbqv Zviv P‡j hvq| Avgiv IqvK©k‡ci wfZ‡i _vwK| AvbygvwbK 4.00 Uvi w`‡K 

Avgv‡`i IqvK©k‡ci G,wc,wm †jvKRb G‡m wbqv hvq| G,wc,wmi mv‡_ Kwig‡KI 

wbqv hvq| weKvj †ejv B,Gg,B Ges wKQy †jvK‡`i A ¿̄mn †`‡L‡Q| Kwig 

G,wc,wm w`qv Unj w`‡ZwQj| IqvK©kc †_‡K †`vZjvq bvgvR c‡o hvB| Avwg 

IqvK©k‡ci evB‡i †ei nB bvB| ciw`b AvbygvwbK 2.00-2.20 wgwb‡Ui w`‡K 

evB mvB‡Kj w`‡q 5 bs †MB‡Ui †QvU †MU w`qv †ei n‡q evmvq P‡j hvB| Avwg 

gmwR` †_‡K  wb‡P ZvwK‡q gy‡Lvk cov wewfbœ i‡Oi gy‡Lvk cov ˆmwbK †`wL|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the statement of P.W. 170 

appears contradictory and can’t be relied on. He claims to see 

the Appellant in workshop with arms and further claims to see 

the Appellant to enter into T.V. room at 2.00 P.M. He further 

claims to see the Appellant to enter into workshop on the night 

following the day 25.02.2009 and asked to go to parade ground 

and there he saw 150/200 BDR personnel which proves his 

active participation to the rebellion following the command of 

the Appellant. It is apparent that P.W. 170 was an accused and 

now deposed falsely to escape himself from the liability. The 

testimony of P.W. 171 also appears self contradictory. He 

claims to see the appellant with arms but he admitted in his 
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cross-examination that he deposed before I.O. that the appellant 

had no arms in his hand and the confession of the Appellant is 

not a confession at all. He did not admit any guilt of alleged 

offences. He simply took out the vehicle at the command of the 

rebellions. The name of the Appellant did not appear in the 

confession of co-accused and it bears no relevancy. 

Mr. Islam further submits that in fact no substantive 

evidence appears against the Appellant and trial court having 

failed to weigh and assess the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.              

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.Ws. 170 and 171 and the Appellant all hailed from 

EME workshop. There is no doubt to their identification of the 

Appellant. Both the witnesses are relevant and competent and 

their testimony bears substantive evidence and reliable as being 

corroborative. They both saw the Appellant with arms and in 

playing active role as rebellion at the time of occurrence. No 

attention was drawn to the I.O of admission of P.W. 171 in 

cross-examination-‘Bp¡j£ e§l¦m Cpm¡−jl q¡−a AÙ» ¢Rm e¡ j−jÑ I.O ®L 

h−m¢R’. So it bears no substance. The confession of the Appellant 

is inculpatory in nature. He admitted of taking out vehicle and 

himself patrolled by it. His implication to the offences have 
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been proved beyond all reasonable doubt by the testimonies of 

P.Ws. and as well as by his own confession.  

The learned Deputy Attorney General further submits 

that trial court on proper appreciation of the evidence on record 

rightly found them guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 
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confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Sepoy Md. Abdul Karim 

(C.S.A.574), stated in his confessional statement- 

“AvbygvwbK 2 Uvi w`‡K †`vZjvq bvgvR co‡Z hvB| bvgvR c‡o wb‡P 

‡b‡g Avmvi ci †M‡U Dcw ’̄Z n‡j 7/8 Rb gy‡Lvk avix †jvK Avgv‡K 

†`‡L e‡j GB ZyB A ¿̄ †bmwb †Kb? evP‡Z PvB‡j A ¿̄ nv‡Z wb| ZLb 

Avwg GKwU PvBwbR ivB‡dj nv‡Z †bB| wfZ‡i ¸wj wQj wKbv ej‡Z 

cvie bv| A ¿̄ jBqv Avwg IqvK©m‡ci †fZi Ae ’̄vb †bB| 15.30 Uvi 

w`‡K gy‡Lvk avix K‡qKRb †jvK G‡m †Rvi K‡i IqvK©mc ‡_‡K GKwU 

Mvox †bq| Ges Avgv‡`i IqvK©mc ‡_‡K wmcvnx gwdR, Avj Avwgb, 

Zywnb G‡`i‡KI Mvox‡Z K‡i †Rvi c~e©K wb‡q hvq| 1 A_ev 1
1
2  N›Uv 

ci H MvoxwU †diZ Av‡m Ges Avgv‡K †Rvi K‡i Zy‡j wb‡q hvq| 

MvoxwU 1 I 3 bs †MU w`‡q PjvPj K‡i| 1 A_ev 2 N›Uv Mvox‡Z _vKvi 

ci Avwg A ¿̄mn IqvK©m‡c P‡j hvB Ges iv‡Î IqvK©m‡cB _vwK| c‡ii 

w`b 26/2/09 Bs 15.00 Uv ch©š— IqvK©m‡c _vwK| gvB‡K A ¿̄ Rgv 

†`Iqvi †NvlYv ï‡b 36 bs ivB‡djm e¨vUvwjqv‡bi cv‡k ‡diZ wM‡q 

A ¿̄ Rgv ‡`B| ” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

The confessional statement of co-accused Naik 

Samsuddin (C.S. 572) runs as under- 

“AvbygvwbK 4.00 Uvi w`‡K Avgv‡`i IqvK©k‡ci G,wc,wm †jvKRb G‡m 

wbqv hvq| G,wc,wmi mv‡_ Kwig‡KI wbqv hvq| weKvj †ejv B,Gg,B Ges wKQy 

†jvK‡`i A ¿̄mn †`‡L‡Q| Kwig G,wc,wm w`qv Unj w`‡ZwQj| IqvK©kc †_‡K 

†`vZjvq bvgvR c‡o hvB| Avwg IqvK©k‡ci evB‡i †ei nB bvB| ciw`b 

AvbygvwbK 2.00-2.20 wgwb‡Ui w`‡K evB mvB‡Kj w`‡q 5 bs †MB‡Ui †QvU †MU 

w`qv †ei n‡q evmvq P‡j hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. 
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The confession of the co-accused Naik Shamsuddin (C.S. 

572) as referred above does not bear any relevancy.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 170 and 238 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 170 deposed-  

‘Abygvb 16.00 NwUKvq EME jvB‡b wekÖvg wb‡Z hvB †mLv‡b †`wL mn 

OVM driver ivweŸ, Gg`v`, gvRnvi, iæûj Avgxb, BDR we‡ ª̀v‡ni c‡o 

Djøvm cÖKvk Kwi‡Z‡Q| ZLb wmcvnx Kwig gv_vq jvj Kvco civ Ae ’̄vq 

A ¿̄nv‡Z `j wb‡q TV iæ‡g cÖ‡ek K‡i| wmcvnx wejøvj, Avjvgxb, nvwej`vi byiæ, 

bv‡qK mvgQDwÏb cÖ‡ek K‡i Zv‡`i mevi nv‡Z A ¿̄ wQj| AB wmwÏK  

†gwmbMvb †mU K‡i| j¨vÝ bv‡qK mnKvix miIqvi nvwZqvimn Nyiv‡div Ki‡Q| 

ivwÎ 1 Uv ch©šÍ EME jvB‡b Ae ’̄vb Kwi| Kwi‡gi wc‡Ui ivB‡dj Avgvi Mv‡q 

jv‡M Ges †m ivMvwš̂Z n‡q Avgv‡K ¸wj Ki‡Z  Pvq|’ 

P.W. 238 deposed-  
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‘Avm‡ii bvgv‡Ri mgq BGgB IqvK©k‡ci †M‡U 1 wU jvk †`L‡Z cvB| 

jvkwU BDR Gi Uniform civ wQj| eû A ¿̄avix ˆmwbK‡K †`Šov‡`Šox Ki‡Z 

†`wL| 
1
2  N›Uv c‡i Rvbvjv w`‡q ‡`wL GKRb Awdmvi‡K `vo Kwi‡q †i‡L‡Q 

Rvw½qv civ Ae ’̄vq| eû A ¿̄avix wewWAvi Zvnv‡K †NivI K‡i †i‡L‡Q| bvgv‡Ri 

’̄vb †_‡K hvIqvi mgq wmcvnx Kwig, Ievq ỳi ingvb, †gvkvid‡K A ¿̄ mn 

`vwo‡q _vK‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.576 Lance Naik Signal/61520 Md. 

Jahangir Alom.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Mohiuddin 

 P.W.101 Alamgir Hossain 

 P.W.109 Shafiqu Islam 
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 P.W.245 Mohammad Ali 

 P.W.359 Faysal Atik, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Abul Basar (C.S. A.36) 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.  

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on 

Sepoy Moyeen entered into Darber with arms at 9.30 and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Battalion and 
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around Peelkhana. Some of them had arms in their hands. 

Among them he could identify Masum Howlader along with 

Lance Naik Ekram, A Bari, Rahmat, the appellant Jahangir 

Alam, Sepoy Najir, Sepoy Altafuzzaman, Habilder Sueb, 

Lokman, Lance Naik Gous Uddin, Signalman Bashar, Sepoy 

Alauddin, Hamid and Hitler. Sepoy Palash of 19 Battalion and 

Sepoy Allafuzzan compelled him at arms point to use mike of 

the masque. 

In cross-examination on behalf the appellant, he stated 

that there are two doors to the western side of Darbar. He did 

not know Lt. Col. Taslim and Maj. Nazmul Huda. There stood 

RP gate to the east of signal sector. He denied the suggestion 

that Dhaka sector could not be view from his position. He can’t 

say whether he happens to meet with the appellant before 

08.09.2009. The appellant Jahangir have been working in the 

office. He denied the suggestion that he did not see the 

appellant and that he deposed falsely.   

P.W. 101 Md. Alamgir Hossain deposed that on 

25.02.2009 he was in the Darber. At the entry of Sepoy Moyeen 

in Darber there are happened violence. BDR personnel left 
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Darber. He came out for Battalion. From the veranda of the 

I.N.T room he came to see the Appellant 61520 Jahangir, 

Naik 48834 Nayek Firoj, Sepoy 64294 Faruk, Sepoy 57197 

Kamrul, Sepoy 68910 Mousiur, Sepoy 80797 Ashraf, Sepoy 

67197 Jalil, Sepoy 67476 Zakaria, Sepoy 67615 Enamul with 

arms. He hid himself under the cot. On 26.02.2009 he left 

Peelkhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. that Jahangir Alam hailed from 13 

Battalion. He cannot say how many BDR personnel named 

Jahangir were there. He found him with arms at about 10.30 on 

25.02.2009. He denied the suggestion that he did not see 

Jahangir with arms and that he deposed falsely implicating him.  

P.W.109 Md. Shafiqul Islam deposed that on 25.02.2009 

he was at Darber. 65140 Sepoy Moyeen entered into Darber 

with arms. He came out and went to Barak instantly. In front of 

the Barak he came to see 41584 Lance Naik Zakaria, 53065 

Lance Naik Gous Uddin,  the appellant 61520 Lance Naik 

Jahangir, 48834 Driver Firoj, 64294 Sheikh Faruk, 66475 
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Shahadat, 57197 Sepoy Kamrul, 68910 Sepoy Moshiur, 80811 

Tariqul, 65377 Sepoy Shah Alam  to run with arms. 

In cross-examination on behalf of the appellant, he stated 

that he cannot say how many BDR person named Jahangir were 

there in 13 Battalion but to his knowledge there were 3/4 BDR 

personnel named Jahangir in 13 Battalion. He denied the 

suggestion that he did not see Jahangir Alam with arms and that 

he deposed falsely against him.  

P.W.245 Mohammad Hossain deposed that he attended 

Darber on 25.02.2009. AT one stage of the speech of D.G 

Sepoy Moyeen entered into Darber with arms and pointed arms 

on D.G. Every one runs two and fro. He came out from Darber 

went to line. At that time he came to see 65058 Abul Bashar 

along with 52804 A. Bari, the appellant 61520 Md. Jahangir, 

56975 Nazir Akhtar, 68422 Altaf, 40849 Lutfar Rahman with 

arms and to make firing.  

In cross-examination on behalf of the appellant he stated 

that he can’t say how many Sepoys were in 13 battalion and 

also can’t say how many Sepoys named Jahangir. He did not 

know of the demands of BDR personnel. He denied the 
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suggestion that he did not know the appellant and that he 

himself was a rebellion.   

 P.W.359 Faysal Atik-bin-Kader, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

07.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 672 and his 

signature 672/1 series.  

In cross-examination on behalf of the appellant, he stated 

that Inspector Saidur placed the appellant before him. The 

appellant did not tell him of coercion. He denied the suggestion 

that he did not appraise column 5 to the appellant and that there 

were marks of injury in the person of the appellant and that he 

did not comply the provision of 164/364 of the Code of 

Criminal Procedure and that he did not apply his judicial mind 

in recording the confessional statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.245 did not specify before him where he saw the 

appellant on his way coming out from Darbar to Line. The 
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appellant was arrested on 29.09.2009 and taken on remand for 7 

days. He denied the suggestion that he obtained confessional 

statement of the appellant under coercion. P.W.67 did not 

depose before him that the rebellions were moving all around 

Peelkhana and of 13 battalion. He recorded his statement on 

08.09.2009. He denied the suggestion that he made him witness 

under undue influence. He recorded the statement of P.W.101 

on 13.09.2009. P.W.101 did not depose before him that he 

came out at Varanda off and on and saw BDR personnel with 

arms. P.W.109 deposed before him that he saw the accused in 

front of Line.  

The confession of the appellant Md. Jahangir Alam 

(C.S.A.576), runs as under- 

“B¢j 2004 Hl H¢fÊm/®j j¡−p ¢h¢XBl pcl cçl ¢fmL¡e¡u hcm£ q−u 

B¢pz aMe ®b−L ®pM¡−eC LjÑla ¢Rm¡jz ¢hNa 25.02.09 pL¡m Ae¤j¡e 

8.00 O¢VL¡l ¢c−L Bj¡l A¢gp ¢pNe¡m Ju¡LÑ p−f k¡Cz pL¡m Ae¤j¡e 

9.30 O¢VL¡l ¢c−L …¢ml në öe−a f¡Cz ¢LR¤re fl ¢Qõ¡¢Q¢õl në 

öe−a f¡Cz pL¡m Ae¤j¡e 10.30 O¢VL¡l ¢c−L B¢j Bj¡l m¡C−e k¡Cz 

pL¡m Ae¤j¡e 11.30 O¢VL¡l ¢c−L L−uL Se j¤−M¡nd¡l£ ¢h¢XBl 

m¡C−el e£−Q ®b−L g¡u¡l Ll−a Ll−a h−m ®k, k¡l¡ M¡¢m q¡−a BQ ¢e−Q 
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®e−j AÙ» e¡J, eC−m  …¢m L−l ®j−l ®gm−h¡z ¢LR¤re fl j¡C−L AÙ» 

¢e−a h−mz ¢LR¤re fl  Bh¡l ¢LR¤ j¤−M¡n fl¡ AÙ»d¡l£ ¢h¢XBl H−p 

g¡yL¡ …¢m L−l AÙ» ¢e−a h−mz eC−m ®j−l ®gm¡l ýj¢L ®cuz aMe 

S£h−el i−u 13 l¡C−gmp Hl ®L¡a Hl p¡j−e ®b−L f−s b¡L¡ AhÙÛ¡u 

HLV¡ l¡C−gm ¢e−u m¡C−e Q−m B¢pz påÉ¡ fkÑ¿¹ m¡C−e b¡¢Lz påÉ¡l fl 

Ju¡LÑ p−f k¡Cz ®pM¡−e p¡l¡ l¡œ AhÙÛ¡e L¢lz pL¡m 10.00 O¢VL¡l 

®pM¡−e ®b−L m¡C−e B¢pz ®hm¡ Ae¤j¡e 12.30 O¢VL¡l ¢c−L ®L¡−a ®k−u 

AÙ» Sj¡ ¢c−u m¡C−e Q−m B¢pz Aafl ®c¢M ®k, ph¡C ¢fmM¡e¡ ®R−s 

Q−m k¡−µRz Aafl B¢j ¢hL¡m Ae¤j¡e 5.30 O¢VL¡l ¢c−L °p¢eL ®j−pl  

f¡−nÄÑ ®cJu¡m Vf−L h¡¢q−l Q−m B¢pz Aafl ¢V¢i−a ®O¡oe¡ ®c−M 

01.03.09 ¢MËx ®k¡Nc¡e Ll−a B¢pz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Abul Basar 

(C.S. 36) runs as under- 

“B¢j ¢fmM¡e¡ÙÛ BDR −qX ®L¡u¡VÑ¡−l 13 l¡C−gm hÉ¡−V¢mu¡−e 

Ju¡l−mp Af¡−lVl ¢qp¡−h c¡¢uaÅ f¡me L¢lz 2009 p¡−ml C−Ù¹j¡l 

fl¢ce ¢pf¡q£ LÓ¡LÑ jDe Bj¡−L h−m a¥¢j ¢L C−Ù¹j¡ ¢XE¢Vl V¡L¡ f¡CR? 

B¢j h¢m f¡C e¡Cz aMe ®p h−m Bj¡−cl V¡L¡ B¢jÑl¡ j¡Cl¡ ¢cu¡−R Hhw 

Bj¡−cl Af¡−lne X¡m i¡−al V¡L¡J Lj ¢c−u−Rz 

−éh¤u¡l£ j¡−pl fÐbj¢c−L påÉ¡l pju mÉ¡¾p e¡−uL ¢pNeÉ¡m jÉ¡e 

S¡L¢lu¡ Bj¡−L h−m ®k, ""®a¡j¡l ph ¢hf−cl pju B¢jp¡−b b¡¢L a¥¢j 
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¢L Bj¡l p¡−b b¡Lh¡?'' B¢j l¡S£ qCz f−l öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e 

S¡L¡¢lu¡ J mÉ¡¾p e¡−uL n¡j£j L¡e¡l Q−l k¡Cz n¡j£j e¡Ù¹¡ Ll−a ®N−m 

S¡L¡¢lu¡ Bj¡−L hm Bj¡l ®R−m−L BDR ú¥−m i¢aÑ L¢l e¡Cz Bjl¡ 

fÐ¢a−l¡d N−s a¥mhz a¥¢j Bj¡−cl p¡−b b¡Lh¡z 1/2 ¢ce fl B¢jjDe J 

S¡L¡¢lu¡−L HL−œ Lb¡ hm−a ®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡−L 

®j¡h¡Cm L−l X¡−L Hhw h−m HLV¡ L¡S Bjl¡ Llhz clh¡l q−m Bjl¡ 

c¡¢h c¡Ju¡ ¢e−u BlS Llh Hhw e¡ j¡e−m D.G, D.D.G J AeÉ 

A¢gp¡l−cl ¢SÇj£ Llhz iu f¡Cu J e¡ Bj¡−cl p¡−b Ef−ll hs hs 

®m¡L B−Rz DAD q¡¢hh, DAD S¢mm B−R Lb¡ hmh¡ e¡¢L? B¢j 

aMe e¡ h−m m¡C−e Q−m B¢pz 

5/6 ¢ce fl mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bjl j¡−ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla −euz 

2/3 ¢ce fl S¡L¡¢lu¡ Bj¡−L p¡−b b¡L¡l SeÉ h−m Aaxfl Na 

23/2/09 Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡−L h−m, ""l¡−œ 

Bj¡l HLV¡ f¡¢VÑ B−R a¥¢j ¢L k¡h¡ Bj¡l p¡−b''z B¢j l¡S£ e¡qC−m 

S¡L¡¢lu¡ Bj¡−L a¡l ¢XE¢V L−l ¢c−a h−mz I ¢ceC 2V¡l pju ¢pf¡q£ 

jDe Bj¡−L X¡−L Hhw h−m ""BS−L påÉ¡l pju HLM¡−e k¡Ch¡''? B¢j 

h¢m påÉ¡ 6.30 ¢j¢e−V Bj¡l ¢XE¢V B−Rz 

Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®b−L ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efm−r VIP −N−Vl XÊ¡Ci¡l J l¡e¡l−cl e¡Ù¹¡ M¡Ju¡−e¡l 
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hÉ¡f¡−l Bj¡−cl e¡−uh p¤−hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me 

L¢lz I ¢ce l¡−œ mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bj¡−L ®g¡e ¢c−u h−m V¡L¡ 

¢eh¡ e¡? Bj¡l p¡C−Lm ¢eu¡ ®a¡j¡l i¡h£l L¡R ®b−L V¡L¡ ¢eu¡ Bp 

B¢j ®g¡e L−l ¢c¢µRz ®p ®a¡j¡−L V¡L¡ ¢c−h J HLV¡ Q¡¢h ¢c−hz I 

Q¡¢hV¡ jDe−L ¢ch¡z jDe 5 ew ®N−Vl h¡¢q−l B−Rz 

B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡−L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡−L Q¡¢hV¡ ¢c−u HL¢V l¦j M¤−m ¢c−a h−mz B¢j 

l¦j M¤−m ®kM¡−e jDe ®L ®c¢Mz jDe Bj¡−L V¡e ¢c−u h¡p¡uz l¦−jl 

¢ial 20/22 Se ®m¡L c¡ys¡−e¡ ¢Rmz  

B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj  (36 l¡C−gm hÉ¡−V¢mu¡e) 

J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se −L −cM−a f¡Cz ®kM¡−e BN¡¢j 

25/02/09 Cw a¡¢lM clh¡−l ¢Li¡−h A¢gp¡l−cl ¢S¢Çj Ll¡ q−h acj−jÑ 

f¢lLÒfe¡ q¢µRmz 

BDR q¡pf¡a¡−ml DAD S¢mm p¡−qh−L A−Ù»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l q−ml ®jCe ®N−Vl h¡jf¡−nÄÑ ¢fL B−f L−l AÙ» ¢e−u H−p l¡M−h 

j−jÑ f¢lLÒfe¡ quz Bj¡−L J ®p¢mj−L øÉ¡¢VL ¢pNeÉ¡−ml m¡Ce L¡V 

Bf Ll¡l c¡¢uaÅ ®cJu¡ qC−m B¢j Eq¡−a l¡S£ qC e¡z pcl l¡C−gm 

hÉ¡−V¢mu¡−el RP ®L ®N−Vl à¡¢uaÅ ®cJu¡ qu k¡−a L−l −LE ¢ia−l h¡ 

h¡C−l ®k−a e¡ f¡−l 1ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 36 l¡C−gm 
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hÉ¡−V¢mu¡e−L Hhw 3ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 13 ew l¡C−gm 

hÉ¡−V¢mu¡e−Lz 

Eš² ¢j¢Vw H DAD q¡¢hh h−m −k, Bj¡−cl p¡−b Ef−ll ®m−h−ml 

®k¡N¡−k¡N B−Rz ®L¡e pjpÉ¡ q−h e¡z fÔ¡e pgm q−m ph¡C−L f¤lú¡l 

®cJu¡ q−h Hhw hÉ¡wL ®cJu¡ q−hz HC ¢ho−u pjÙ¹ abÉ DAD q¡¢hh, 

p¤−hc¡l B−e¡u¡l (13 l¡C−gm hÉ¡−V¢mu¡e) mÉ¡¾p e¡−uL n¡q Bmj J 

S¢ql S¡ea¡ p¤−hc¡l B−e¡u¡l Hl f¤lú¡l ¢hal−el Lb¡ ¢Rm ¢j¢Vw Hl 

HL fkÑ¡−u pcl l¡C−gm hÉ¡−V¢mu¡−el ®L¡e HL RP −L DAD q¡¢hh 

a¡l ®j¡h¡Cm ®b−L Ef−ll ®m−i−ml L¡−l¡ p¡−b Lb¡ h¢m−u ®cuz L¡−l¾V 

e¡ b¡L¡l L¡l−e ¢j¢Vw Bd¡ O¾V¡fl ®no q−u k¡uz 

Na 25/02/09 Cw a¡¢lM pL¡m 8 V¡l pju BHM q¡¢hmc¡l B¢je¤m 

h¡¢n ¢c−u gm Ce Ll¡uz Bjl¡ ph¡C clh¡l q−m k¡Cz D.G j−q¡cu 

hš²hÉ ®cJu¡l HL fkÑ¡−u 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ jDe Hhw 

AeÉ HLSe BDR ®f¡o¡L fl¡ AhÙÛ¡u clh¡l q−ml h¡jf¡−nÄÑl clS¡ 

¢c−u ®ia−l Y¤−L ®S¡−l ¢QvL¡l L−l h ®mz ph¡C 1 ¢j¢e−Vl j−dÉ h¡¢ql 

q−u k¡z a¡−cl 2 S−elC q¡−a Q¡C¢eS l¡C−gm ¢Rmz DG p¡−qh ph¡C−L 

n¡¿¹ q−a h−mez ¢L¿¹¡ ®k k¡l ja f¡¢m−u k¡uz B¢j c¢r−el clS¡ ¢c−u 

®c±−s qm ®b−L ®hl q−u Bj¡l CE¢e−Vl p¤−hc¡l ®jSl ®S¡h¡−ul ®jSl 

L¡jl¦m q¡p¡e (C¾V A¢gp¡l) e¡−uL q¡¢hh, ¢pNeÉ¡m jÉ¡e q¡l¦e H−cl 

L¡−R ¢N−u Bj N¡R am¡u c¡ys¡Cz ®jSl L¡jl¦m Bj¡−cl HLœ L−l 
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−eJu¡l ®Qø¡ L−lez aMe clh¡l q−ml Ešl f¡−nÄÑ …¢ml në ö−e e¡−uL 

q¡¢hh L¡jl¦m pÉ¡l−L ®pg Ll¡l SeÉ ®V−e h¡p¡l ¢c−L ¢e−u k¡uz 

B¢j aMe hÉ¡l¡−Ll Ešl ¢c−Ll ®L¡−a …¢ml në ö¢ez c¤f¤l 11 V¡l 

¢c−L B¢j ®c¡a¡m¡l Bj¡l ¢pNeÉ¡m ®ØV¡−ll f§hÑ ®L¡e¡u h−p b¡¢Lz 

®pM¡−e q¡¢hmc¡l ¢pNeÉ¡m jÉ¡e j¢q E¢Ÿe, e¡−uL Bx q¡¢mj, e¡−uL 

j¢el−cl ®c¢M, e¡−uL q¡¢mj ¢XE¢V−a ¢Rmz 

c¤f¤l 2 V¡l pju B¢j mÉ¡¾p e¡−uL j¢gS¤l lqj¡e, ¢pNeÉ¡m jÉ¡e q¡l¦e 

¢XE¢V öl¦ L¡¢l ®c¡a¡m¡u Vu−m−Vl L¡−R RP q¡¢hmc¡l m¤vfl (13 

l¡C−gm hÉ¡−V¢mu¡e) ®L l¡C−gm pq ®c¢Mz c¤f¤l Ae¤j¡e 2.30 ¢j¢e−Vl 

¢c−L 2 Se ®m¡L j¤M h¡d¡ AhÙÛ¡u Bj¡−cl l¦−j B−p Hhw hs j¡CL 

¢e−u k¡uz a¡−cl HLS−el j¤−M c¡¢s ¢Rm Hhw ®p 13 l¡C−gm 

hÉ¡−V¢mu¡−elz a¡q¡l e¡j ¢pf¡q£ j¡j¤e Hhw a¡q¡l q¡−a Q¡C¢eS l¡C−gm 

¢Rmz AeÉ HLS−el q¡−a SMG ¢Rmz ®p 13  l¡C−gm hÉ¡−V¢mu¡−el 

¢pf¡q£ Bm¡E¢Ÿez k¡h¡l pju Bm¡E¢Ÿe Bj¡l l¦−j ®Q±¢Ll Efl 

SMG ¢V ®l−M j¡CL M¤−m ¢e−u k¡uz 

B¢j aMe Eš² SMG ¢V a¥−m ¢e−u f¡−nÄÑl INT l¦−j VÊ¡w−Ll ¢Qf¡u 

m¤¢L−u ®l−M ¢cCz ¢XE¢V Qm¡L¡m£e ¢hL¡m 4 V¡l pju ®l¢XJ ®jL¡¢eL 

mÉ¡¾p e¡−uL S¡q¡‰£l Bj¡−L ®L¡a ®b−L AÙ» ¢e−u Bp−a hm−m B¢j 

13 ew l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a k¡C Hhw ®L¡e A¿» B¢j ®L¡−a f¡C 

e¡Cz  
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Aaxfl påÉ¡ 6.30 ¢j¢e−Vl ¢c−L B¢j e¡−uL ¢Nu¡p ®L ®l−M ¢XE¢V 

aÉ¡N L−l hÉ¡l¡−L k¡Cz aMe ®lne ®ØV¡−ll f¡−nÄÑ ¢pf¡q£ j¢ae (h¡h¤l 

L¡S Lla) Hl L¡−R l¡C−gm ®c¢Mz 10/15  ¢j¢eVfl j¡C−L ¢e−Q e¡j−a 

hm−m B¢j ¢e−Q ®e−j fl¢ce pL¡m  6 V¡ fkÑ¿¹ f¤l¡e LÉ¡¢¾Ve ¢c−u 

f¡C−fl j−dÉ m¤¢L−u b¡¢Lz e¡Ù¹ M¡Ju¡l pju B¢j 13 l¡C−gm 

hÉ¡−V¢mu¡−el q¡¢hmc¡l n¡¢g−L jVÑ¡lpq ®c¢Mz 

Aaxfl 26/02/09 Cw a¡¢lM q¡¢hmc¡l j¢qE¢ce UHF ®pV ®LÓ¡S Ll−a 

h−õ ph ®pV Bmj¡l£−a Y¤¢L−u ¢LR¤re A−fr¡ L¢lz c¤f¤l 12.30 

¢j¢e−Vl pju Bj¡l m¤L¡−e¡ SMG ¢V 13 l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a 

Sj¡ ®cCz aMe ¢pNeÉ¡m jÉ¡e ®j¡M−mp-®L l¡C−gm Sj¡ ¢c−a ®c¢Mz 

a¡lfl 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ B¢je¤m-®L jp¢S−cl ®L¡e¡u 

l¡C−gmpq ®c¢Mz Ah−n−o ph¡C−L f¡m−a ®c−M B¢jJ q¡pf¡a¡m ®j−pl 

®L¡e¡ ¢c−u Ju¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

Mr. S.M. Shahjahan, the learned Advocate appearing 

with Mr. Md. Mohinur Rahman on behalf of appellant submits 

that the testimony of P.W.67 appears vague, unspecified and 

not reliable. He claims to see 2/3 hundred BDR personnel to 

take out arms but he did not specify wherefrom they were 

taking arms. He further claims that among 2/3 hundred BDR 

personnel he saw some of them arms in hand but he did not 
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specify whether he saw the appellant with arms. He did not 

disclose any culpability of the appellant to any offence. His 

identification of the Appellant is not proper. He did not refer 

the Battalion and Regiment No. of the Appellant. He did not 

identify the Appellant on dock. His aforesaid vague and 

unspecified testimony can’t be relied on for proving the charges 

against the appellant. P.W. 101 claims to see the Appellant with 

arms from varanda of INT Section. In the prevailing horrific 

situation when he hid himself under cot. His claim of coming 

out at varanda and see the Appellant appears unreliable. P.W. 

654, the investigation officer admitted that he did not deposed 

before him that he came out at varanda off and on. His 

identification of the Appellant and as many as eight other 

rebellions appears unusual and tutored. His identification of the 

Appellant is not proper. In cross examination he admitted that-

‘S¡q¡‰£l e¡−j LaSe B−R S¡¢e e¡’. The evidence of P.W. 109 also 

does not inspire confidence. His identification of the appellant 

with Regiment No. also appears unusual and tutored. He also 

can’t say how many BDR person named Jahangir was there. He 

did not disclose any culpability of the Appellant to any office. 
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The evidence of P.W.245 also appears vague and unspecified. 

He did not specify when and where he saw the Appellant. He 

identified the Appellant as being tutored. He admitted that he 

did not know how many BDR persons named Jahangir were 

there. The confession of the Appellant is exculpatory. He took 

up arms being threatened to his life. I.O. admitted that the 

Appellant was taken on remand for 7 days. It is needless to say 

that the confession of the Appellant is no more but product of 

torture and such confessional statement does not bear any 

evidentiary value.      

    Mr. Shahjahan further submits that trial Court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the appellant and P.W. 67 hailed from 13 Battalion. 

P.W.67 himself admitted that he hailed from 13 Battalion. 

There is no doubt as to the identification of the appellant. He 

saw the appellant with arms. He was thoroughly cross-

examined on behalf of the appellant, but could not embellish his 

testimony. His evidence thus appears reliable and trustworthy.    

All the P.Ws.101, 109 and 245 identified the appellant 

with his regiment No. It is not unusual and unnatural to refer 

the regiment No. of the rebellions. Their evidence appears 

corroborative. It is apparent that the appellant had his active 
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participation in the rebellion in attaining common 

intention/common object to kill army officers in BDR and to 

that end he took up arms by plundering kote, as P.W. 53 

deposed-‘Zviv ejwQj wewWAvi G †mbv Awdmvi _vK‡e bvÕ, and figured 

him as rebellion at the time of occurrence. All the above 

witnesses were cross-examined on behalf of the appellant and 

their evidence could not be assailed, embellished in any manner 

and thus appears trustworthy. The confessional statement of the 

Appellant also appears inculpatory. His taking up arms as 

admitted finds corroboration by the evidence of P.Ws. 

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of the evidence on record 

rightly found them guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict appellant Md. Jahangir Alam (C.S.A.576) 

stated in his confessional statement- 

“pL¡m Ae¤j¡e 11.30 O¢VL¡l ¢c−L L−uL Se j¤−M¡nd¡l£ ¢h¢XBl 

m¡C−el e£−Q ®b−L g¡u¡l Ll−a Ll−a h−m ®k, k¡l¡ M¡¢m q¡−a BQ ¢e−Q 

®e−j AÙ» e¡J, eC−m  …¢m L−l ®j−l ®gm−h¡z ¢LR¤re fl j¡C−L AÙ» 

¢e−a h−mz ¢LR¤re fl  Bh¡l ¢LR¤ j¤−M¡n fl¡ AÙ»d¡l£ ¢h¢XBl H−p 

g¡yL¡ …¢m L−l AÙ» ¢e−a h−mz eC−m ®j−l ®gm¡l ýj¢L ®cuz aMe 

S£h−el i−u 13 l¡C−gmp Hl ®L¡a Hl p¡j−e ®b−L f−s b¡L¡ AhÙÛ¡u 



 

 

6280 

HLV¡ l¡C−gm ¢e−u m¡C−e Q−m B¢pz påÉ¡ fkÑ¿¹ m¡C−e b¡¢Lz påÉ¡l fl 

Ju¡LÑ p−f k¡Cz ®pM¡−e p¡l¡ l¡œ AhÙÛ¡e L¢lz pL¡m 10.00 O¢VL¡l 

®pM¡−e ®b−L m¡C−e B¢pz ®hm¡ Ae¤j¡e 12.30 O¢VL¡l ¢c−L ®L¡−a ®k−u 

AÙ» Sj¡ ¢c−u m¡C−e Q−m B¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. 

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.   

Co-accused Abul Basar (C.S. 36) stated in his 

confessional statement- 

“B¢j aMe Eš² SMG ¢V a¥−m ¢e−u f¡−nÄÑl INT l¦−j VÊ¡w−Ll ¢Qf¡u 

m¤¢L−u ®l−M ¢cCz ¢XE¢V Qm¡L¡m£e ¢hL¡m 4 V¡l pju ®l¢XJ ®jL¡¢eL 

mÉ¡¾p e¡−uL S¡q¡‰£l Bj¡−L ®L¡a ®b−L AÙ» ¢e−u Bp−a hm−m B¢j 

13 ew l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a k¡C Hhw ®L¡e A¿» B¢j ®L¡−a f¡C 

e¡Cz” 

The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 
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of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 67, 101, 109 and 

245 provides direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 67 deposed-  

‘iv¯—v 2/300 wewWAvi m`m¨ ‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| 

Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q 

hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK 

BKivg, Avt evox, ingZ, Rvnv½xi Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi 

wmcvnx AvjZvdz¾vgvb nvwej`vi my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, 

gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, wnUjvi‡K wPb‡Z cvwi|’ 

P.W. 101 deposed-  

‘BDR m`m¨iv `ievi nj Z¨vM K‡i| Avwg e¨vUvwjq‡bi D‡Ï‡k¨ P‡j 

Avwm| gv‡S gv‡S I.N.T  iæ‡gi eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ Ae ’̄vq 

†`wL Zv‡`i g‡a¨ 61520 RvnvsMxi, 48834 bv‡qK wd‡ivR, 64294 wmcvnx 
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dviæK, 57197 wmcvnx Kvgiæj, 68910 wmcvnx gwkDi 80797 wmcvnx 

Avkivd, 67197 wmcvnx Rvwjj 67476 wmcvnx RvKvwiqv 67615 wmcvnx 

Gbvgyj‡K A ¿̄mn †`wL|’ 

P.W. 109 deposed-  

‘Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 48834 

WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 wmcvt Kvgiæj, 

68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx kvn Avjg‡K A ¿̄ mn 

†`Šov‡`Šwo Ki‡Z †`wL|’ 

P.W. 245 deposed-  

‘wKQz¶b c‡i wWwR e³e¨ ï‡b Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K hvB| ZLb 52804 Avt evix, 61520 †gvt Rvnv½xi, 65058 

Aveyj evmvi, 56975 bvwRe Av³vi, 68422 AvjZvd, 40849 jyrdi ingvb‡K 

mk ¿̄ Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.579 Habilder/40849 Md. Lutfor 

Rahman. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 



 

 

6284 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Mohiuddin 

 P.W.245 Mohammad Ali 

 P.W.367 Tofayel Hasan, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Abul Basar  (C.S. A.36) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on 

Sepoy Moyeen entered into Darber with arms at 9.30 and 

pointed arms towards D.G. All BDR personnel stood up 
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together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Battalion and 

around Peelkhana. Some of them had arms in their hands. 

Among them he could identify Masum Howlader along with 

Lance Naik Ekram, A Bari, Rahmat, Jahangir Alam, Sepoy 

Najir, Sepoy Altafuzzaman, the appellant Habilder Lutfor, 

Lokman, Lance Naik Gous Uddin, Signalman Bashar, Sepoy 

Alauddin, Hamid and Hitler. Sepoy Palash of 19 Battalion and 

Sepoy Altafuzzaman compelled him at arms point to use mike 

of the masque. 

In cross-examination on behalf the appellant he stated 

that he hailed from 13 Battalion. Signal Sector and 13 Battalion 

were side by side. He saw breaking down the koth of Dhaka 

Sector. The koth of Dhaka sector 15/20 yards away from 13 

Battalion. He deposed before I.O on 8.9.2009. It was at 9.40 he 

saw 2/3 hundred soldiers. He was compelled to use mike of 13 

Battalion. Rezaul was the Moyazzin of the mosque and Imam 
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was Hanif Ansary. He did not go to the Mosque and used mike. 

He was with uniform. He had no talk any body. He denied the 

suggestion that he did not see the accused with arms and that he 

himself was a rebellion and that to save himself deposed 

falsely. 

 P.W.245 Mohammad Hossain deposed that he attended 

Darber on 25.02.2009. AT one stage of the speech of D.G 

Sepoy Moyeen entered into Darber with arms and pointed arms 

on D.G. Every one runs two and fro. He came out from Darber 

went to line. At that time he came to see 65058 Abul Bashar 

along with 52804 A. Bari, 61520 Md. Jahangir, 56975 Nazir 

Akhtar, 68422 Altaf, the appellant 40849 Lutfor Rahman 

with arms and to make firing.  

In cross-examination on behalf of the appellant he stated 

that coming out from Darbar he came to see hundreds of BDR 

personnel at outside. He denied the suggestion that he could not 

identify any accused in the midst of hundreds of BDR 

personnel. He did not know the Regiment No. of all the 

accused. He denied the suggestion that he deposed falsely being 

tutored.  
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 P.W.367 Tofayel Hasan, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

08.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 713 and his 

signature 713/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the accused placed before him on taken remand. He denied 

the suggestion that the appellant did not make any confession 

and that he did not certify it properly. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W 245 did not specify in his 161 statement when he saw 

the appellant. The appellant was taken on ramand for 7 (seven) 

days. He denied the suggestion that he obtained the 

confessional statement of the appellant under coercion.  

The confession of the appellant Md. Lutfor Rahman 

(C.S.A.579), runs as under- 

“Na 25/02/09 Cw a¡¢lM pL¡m 7.00V¡l pju ®b−L B¢j hÉ¡V¡¢mu¡−e 

RPNCO Hl ¢XE¢V−a hÉ¡V¡¢mu¡e ®qX ®L¡u¡VÑ¡−l ¢Rm¡jz I ¢ce pL¡m 
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Ae¤j¡e 9.30 ¢j¢e−Vl pju q−ml ¢c−L …¢ml në ö¢e aMe clh¡l q−ml 

¢cL ®b−L BDR pcpÉl¡ ®c±s¡−c±¢s L−l m¡C−el ¢c−L Bp−a b¡−Lz 

AeÉ¢c−L j¡−W V¡– ®n¡ ®a ¢e−u¡¢Sa BDR pcpÉl¡ AÙ» ¢e−a ®L¡−al 

¢c−L k¡C−a b¡¢L−m I pju 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ n¡q Bmj 

®L j¡¢V L¡V¡l NÉ¡¢ä q¡−a ®L¡−al ¢c−L ®c±−s ®k−a ®c¢Mz ®hm¡ Ae¤j¡e 

10 V¡l pju Eš² n¡q Bmj AÙ» q¡−a m¡C−e B−pz ®pC pju m¡C−el 

¢ial mÉ¡¾p e¡−uL BLhl ¢pf¡q£ j¡j¤e, ¢pf¡q£ Bm¡E¢Ÿe, ¢pf¡q£ 

ChÐ¡¢qj ¢pf¡q£ j¢nEl ®L AÙ» q¡−a ®O¡l¡O¤¢l Ll−a ®c¢Mz aMe m¡C−e 

BlJ 3/4 BDR pcpÉ ¢Rm k¡−cl q¡−a ®L¡e AÙ» ¢Rm e¡z I ¢ce l¡−œ 

B¢j A¢gp ¢h¢ôw Hl 2u am¡u ¢pNÉ¡m Af¡−lV−ll l¦−j ¢Rm¡jz aMe 

®pM¡−e ¢pNeÉ¡m ¢XE¢V−a LjÑla ¢Rm, e¡−uL q¡¢mj, mÉ¡¾p e¡−uL Bh¤m 

L¡m¡j BS¡c, q¡¢hmc¡l j¢qE¢Ÿez 

26/02/09 Cw a¡¢lM pL¡m Ae¤j¡e 7.30 ¢j¢e−Vl pju B¢j 13 l¡C−gm 

hÉ¡V¡¢mu¡−−el RP m¡C−e 3u am¡ ¢h¢ôw Hl e£Q am¡l ®h−Xl Efl 

HL¢V Hp,Hj,¢S Hhw …¢m i¢aÑ 3¢V jÉ¡N¡¢Se ®f−u a¡q¡ ¢eS ®qg¡S−a 

¢eCz Aaxfl B¢j m¡C−e AhÙÛ¡e L¢lz ®hm¡ fÐ¡u 2 V¡l ¢c−L B¢j 13 

l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a Eš² AÙ» J …¢m i¢aÑ jÉ¡N¡¢Se Sj¡ ¢c−u 

m¡C−e H−p ¢p¢im ®f¡o¡L f−l d¤¢fM¡e¡l f¡n ¢c−u Ju¡m Vf−L f¡¢m− u 

k¡Cz HC Bj¡l Sh¡eh¾c£z” 
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The confessional statement of co-accused Abul Basar 

(C.S. 36) runs as under- 

“B¢j ¢fmM¡e¡ÙÛ BDR −qX ®L¡u¡VÑ¡−l 13 l¡C−gm hÉ¡−V¢mu¡−e 

Ju¡l−mp Af¡−lVl ¢qp¡−h c¡¢uaÅ f¡me L¢lz 2009 p¡−ml C−Ù¹j¡l 

fl¢ce ¢pf¡q£ LÓ¡LÑ jDe Bj¡−L h−m a¥¢j ¢L C−Ù¹j¡ ¢XE¢Vl V¡L¡ f¡CR? 

B¢j h¢m f¡C e¡Cz aMe ®p h−m Bj¡−cl V¡L¡ B¢jÑl¡ j¡Cl¡ ¢cu¡−R Hhw 

Bj¡−cl Af¡−lne X¡m i¡−al V¡L¡J Lj ¢c−u−Rz 

−éh¤u¡l£ j¡−pl fÐbj¢c−L påÉ¡l pju mÉ¡¾p e¡−uL ¢pNeÉ¡m jÉ¡e 

S¡L¢lu¡ Bj¡−L h−m ®k, ""®a¡j¡l ph ¢hf−cl pju B¢jp¡−b b¡¢L a¥¢j 

¢L Bj¡l p¡−b b¡Lh¡?'' B¢j l¡S£ qCz f−l öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e 

S¡L¡¢lu¡ J mÉ¡¾p e¡−uL n¡j£j L¡e¡l Q−l k¡Cz n¡j£j e¡Ù¹¡ Ll−a ®N−m 

S¡L¡¢lu¡ Bj¡−L hm Bj¡l ®R−m−L BDR ú¥−m i¢aÑ L¢l e¡Cz Bjl¡ 

fÐ¢a−l¡d N−s a¥mhz a¥¢j Bj¡−cl p¡−b b¡Lh¡z 1/2 ¢ce fl B¢jjDe J 

S¡L¡¢lu¡−L HL−œ Lb¡ hm−a ®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡−L 

®j¡h¡Cm L−l X¡−L Hhw h−m HLV¡ L¡S Bjl¡ Llhz clh¡l q−m Bjl¡ 

c¡¢h c¡Ju¡ ¢e−u BlS Llh Hhw e¡ j¡e−m D.G, D.D.G J AeÉ 

A¢gp¡l−cl ¢SÇj£ Llhz iu f¡Cu J e¡ Bj¡−cl p¡−b Ef−ll hs hs 

®m¡L B−Rz DAD q¡¢hh, DAD S¢mm B−R Lb¡ hmh¡ e¡¢L? B¢j 

aMe e¡ h−m m¡C−e Q−m B¢pz 
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5/6 ¢ce fl mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bjl j¡−ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla −euz 

2/3 ¢ce fl S¡L¡¢lu¡ Bj¡−L p¡−b b¡L¡l SeÉ h−m Aaxfl Na 

23/2/09 Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡−L h−m, ""l¡−œ 

Bj¡l HLV¡ f¡¢VÑ B−R a¥¢j ¢L k¡h¡ Bj¡l p¡−b''z B¢j l¡S£ e¡qC−m 

S¡L¡¢lu¡ Bj¡−L a¡l ¢XE¢V L−l ¢c−a h−mz I ¢ceC 2V¡l pju ¢pf¡q£ 

jDe Bj¡−L X¡−L Hhw h−m ""BS−L påÉ¡l pju HLM¡−e k¡Ch¡''? B¢j 

h¢m påÉ¡ 6.30 ¢j¢e−V Bj¡l ¢XE¢V B−Rz 

Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®b−L ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efm−r VIP −N−Vl XÊ¡Ci¡l J l¡e¡l−cl e¡Ù¹¡ M¡Ju¡−e¡l 

hÉ¡f¡−l Bj¡−cl e¡−uh p¤−hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me 

L¢lz I ¢ce l¡−œ mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bj¡−L ®g¡e ¢c−u h−m V¡L¡ 

¢eh¡ e¡? Bj¡l p¡C−Lm ¢eu¡ ®a¡j¡l i¡h£l L¡R ®b−L V¡L¡ ¢eu¡ Bp 

B¢j ®g¡e L−l ¢c¢µRz ®p ®a¡j¡−L V¡L¡ ¢c−h J HLV¡ Q¡¢h ¢c−hz I 

Q¡¢hV¡ jDe−L ¢ch¡z jDe 5 ew ®N−Vl h¡¢q−l B−Rz 

B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡−L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡−L Q¡¢hV¡ ¢c−u HL¢V l¦j M¤−m ¢c−a h−mz B¢j 

l¦j M¤−m ®kM¡−e jDe ®L ®c¢Mz jDe Bj¡−L V¡e ¢c−u h¡p¡uz l¦−jl 

¢ial 20/22 Se ®m¡L c¡ys¡−e¡ ¢Rmz  
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B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj  (36 l¡C−gm hÉ¡−V¢mu¡e) 

J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se −L −cM−a f¡Cz ®kM¡−e BN¡¢j 

25/02/09 Cw a¡¢lM clh¡−l ¢Li¡−h A¢gp¡l−cl ¢S¢Çj Ll¡ q−h acj−jÑ 

f¢lLÒfe¡ q¢µRmz 

BDR q¡pf¡a¡−ml DAD S¢mm p¡−qh−L A−Ù»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l q−ml ®jCe ®N−Vl h¡jf¡−nÄÑ ¢fL B−f L−l AÙ» ¢e−u H−p l¡M−h 

j−jÑ f¢lLÒfe¡ quz Bj¡−L J ®p¢mj−L øÉ¡¢VL ¢pNeÉ¡−ml m¡Ce L¡V 

Bf Ll¡l c¡¢uaÅ ®cJu¡ qC−m B¢j Eq¡−a l¡S£ qC e¡z pcl l¡C−gm 

hÉ¡−V¢mu¡−el RP ®L ®N−Vl à¡¢uaÅ ®cJu¡ qu k¡−a L−l −LE ¢ia−l h¡ 

h¡C−l ®k−a e¡ f¡−l 1ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 36 l¡C−gm 

hÉ¡−V¢mu¡e−L Hhw 3ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 13 ew l¡C−gm 

hÉ¡−V¢mu¡e−Lz 

Eš² ¢j¢Vw H DAD q¡¢hh h−m −k, Bj¡−cl p¡−b Ef−ll ®m−h−ml 

®k¡N¡−k¡N B−Rz ®L¡e pjpÉ¡ q−h e¡z fÔ¡e pgm q−m ph¡C−L f¤lú¡l 

®cJu¡ q−h Hhw hÉ¡wL ®cJu¡ q−hz HC ¢ho−u pjÙ¹ abÉ DAD q¡¢hh, 

p¤−hc¡l B−e¡u¡l (13 l¡C−gm hÉ¡−V¢mu¡e) mÉ¡¾p e¡−uL n¡q Bmj J 

S¢ql S¡ea¡ p¤−hc¡l B−e¡u¡l Hl f¤lú¡l ¢hal−el Lb¡ ¢Rm ¢j¢Vw Hl 

HL fkÑ¡−u pcl l¡C−gm hÉ¡−V¢mu¡−el ®L¡e HL RP −L DAD q¡¢hh 
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a¡l ®j¡h¡Cm ®b−L Ef−ll ®m−i−ml L¡−l¡ p¡−b Lb¡ h¢m−u ®cuz L¡−l¾V 

e¡ b¡L¡l L¡l−e ¢j¢Vw Bd¡ O¾V¡fl ®no q−u k¡uz 

Na 25/02/09 Cw a¡¢lM pL¡m 8 V¡l pju BHM q¡¢hmc¡l B¢je¤m 

h¡¢n ¢c−u gm Ce Ll¡uz Bjl¡ ph¡C clh¡l q−m k¡Cz D.G j−q¡cu 

hš²hÉ ®cJu¡l HL fkÑ¡−u 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ jDe Hhw 

AeÉ HLSe BDR ®f¡o¡L fl¡ AhÙÛ¡u clh¡l q−ml h¡jf¡−nÄÑl clS¡ 

¢c−u ®ia−l Y¤−L ®S¡−l ¢QvL¡l L−l h ®mz ph¡C 1 ¢j¢e−Vl j−dÉ h¡¢ql 

q−u k¡z a¡−cl 2 S−elC q¡−a Q¡C¢eS l¡C−gm ¢Rmz DG p¡−qh ph¡C−L 

n¡¿¹ q−a h−mez ¢L¿¹¡ ®k k¡l ja f¡¢m−u k¡uz B¢j c¢r−el clS¡ ¢c−u 

®c±−s qm ®b−L ®hl q−u Bj¡l CE¢e−Vl p¤−hc¡l ®jSl ®S¡h¡−ul ®jSl 

L¡jl¦m q¡p¡e (C¾V A¢gp¡l) e¡−uL q¡¢hh, ¢pNeÉ¡m jÉ¡e q¡l¦e H−cl 

L¡−R ¢N−u Bj N¡R am¡u c¡ys¡Cz ®jSl L¡jl¦m Bj¡−cl HLœ L−l 

−eJu¡l ®Qø¡ L−lez aMe clh¡l q−ml Ešl f¡−nÄÑ …¢ml në ö−e e¡−uL 

q¡¢hh L¡jl¦m pÉ¡l−L ®pg Ll¡l SeÉ ®V−e h¡p¡l ¢c−L ¢e−u k¡uz 

B¢j aMe hÉ¡l¡−Ll Ešl ¢c−Ll ®L¡−a …¢ml në ö¢ez c¤f¤l 11 V¡l 

¢c−L B¢j ®c¡a¡m¡l Bj¡l ¢pNeÉ¡m ®ØV¡−ll f§hÑ ®L¡e¡u h−p b¡¢Lz 

®pM¡−e q¡¢hmc¡l ¢pNeÉ¡m jÉ¡e j¢q E¢Ÿe, e¡−uL Bx q¡¢mj, e¡−uL 

j¢el−cl ®c¢M, e¡−uL q¡¢mj ¢XE¢V−a ¢Rmz 

c¤f¤l 2 V¡l pju B¢j mÉ¡¾p e¡−uL j¢gS¤l lqj¡e, ¢pNeÉ¡m jÉ¡e q¡l¦e 

¢XE¢V öl¦ L¡¢l ®c¡a¡m¡u Vu−m−Vl L¡−R RP q¡¢hmc¡l m¤vfl (13 



 

 

6293 

l¡C−gm hÉ¡−V¢mu¡e) ®L l¡C−gm pq ®c¢Mz c¤f¤l Ae¤j¡e 2.30 ¢j¢e−Vl 

¢c−L 2 Se ®m¡L j¤M h¡d¡ AhÙÛ¡u Bj¡−cl l¦−j B−p Hhw hs j¡CL 

¢e−u k¡uz a¡−cl HLS−el j¤−M c¡¢s ¢Rm Hhw ®p 13 l¡C−gm 

hÉ¡−V¢mu¡−elz a¡q¡l e¡j ¢pf¡q£ j¡j¤e Hhw a¡q¡l q¡−a Q¡C¢eS l¡C−gm 

¢Rmz AeÉ HLS−el q¡−a SMG ¢Rmz ®p 13  l¡C−gm hÉ¡−V¢mu¡−el 

¢pf¡q£ Bm¡E¢Ÿez k¡h¡l pju Bm¡E¢Ÿe Bj¡l l¦−j ®Q±¢Ll Efl 

SMG ¢V ®l−M j¡CL M¤−m ¢e−u k¡uz 

B¢j aMe Eš² SMG ¢V a¥−m ¢e−u f¡−nÄÑl INT l¦−j VÊ¡w−Ll ¢Qf¡u 

m¤¢L−u ®l−M ¢cCz ¢XE¢V Qm¡L¡m£e ¢hL¡m 4 V¡l pju ®l¢XJ ®jL¡¢eL 

mÉ¡¾p e¡−uL S¡q¡‰£l Bj¡−L ®L¡a ®b−L AÙ» ¢e−u Bp−a hm−m B¢j 

13 ew l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a k¡C Hhw ®L¡e A¿» B¢j ®L¡−a f¡C 

e¡Cz  

Aaxfl påÉ¡ 6.30 ¢j¢e−Vl ¢c−L B¢j e¡−uL ¢Nu¡p ®L ®l−M ¢XE¢V 

aÉ¡N L−l hÉ¡l¡−L k¡Cz aMe ®lne ®ØV¡−ll f¡−nÄÑ ¢pf¡q£ j¢ae (h¡h¤l 

L¡S Lla) Hl L¡−R l¡C−gm ®c¢Mz 10/15  ¢j¢eVfl j¡C−L ¢e−Q e¡j−a 

hm−m B¢j ¢e−Q ®e−j fl¢ce pL¡m  6 V¡ fkÑ¿¹ f¤l¡e LÉ¡¢¾Ve ¢c−u 

f¡C−fl j−dÉ m¤¢L−u b¡¢Lz e¡Ù¹ M¡Ju¡l pju B¢j 13 l¡C−gm 

hÉ¡−V¢mu¡−el q¡¢hmc¡l n¡¢g−L jVÑ¡lpq ®c¢Mz 

Aaxfl 26/02/09 Cw a¡¢lM q¡¢hmc¡l j¢qE¢ce UHF ®pV ®LÓ¡S Ll−a 

h−õ ph ®pV Bmj¡l£−a Y¤¢L−u ¢LR¤re A−fr¡ L¢lz c¤f¤l 12.30 
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¢j¢e−Vl pju Bj¡l m¤L¡−e¡ SMG ¢V 13 l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a 

Sj¡ ®cCz aMe ¢pNeÉ¡m jÉ¡e ®j¡M−mp-®L l¡C−gm Sj¡ ¢c−a ®c¢Mz 

a¡lfl 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ B¢je¤m-®L jp¢S−cl ®L¡e¡u 

l¡C−gmpq ®c¢Mz Ah−n−o ph¡C−L f¡m−a ®c−M B¢jJ q¡pf¡a¡m ®j−pl 

®L¡e¡ ¢c−u Ju¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W.67 

appears vague, unspecified and not reliable. He claims to see 

2/3 hundred BDR personnel to take out arms but he did not 

specify wherefrom they were taking arms. He further claims 

that among 2/3 hundred BDR personnel he saw some of them 

arms in hand but he did not specify whether he saw the 

appellant with arms. He did not disclose any culpability of the 

appellant to any offence. His identification of the Appellant is 

not proper. He did not refer the Battalion and Regiment No. of 

the Appellant. He did not identify the Appellant on dock. His 

aforesaid vague and unspecified testimony can’t be relied on for 

proving the charges against the appellant. P.W. 654, the 

investigation officer admitted that he did not depose before him 

that he came out at varanda off and on. His identification of the 
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Appellant and as many eight other rebellions appears unusual 

and tutored. His identification of the Appellant is not proper. 

The evidence of P.W.245 also appears vague and unspecified. 

He did not specify when and where he saw the Appellant. He 

identified the Appellant with regiment No. as being tutored. He 

admitted in his cross-examination that he did not know the 

regiment No. of all BDR personnel. The confession of the 

Appellant is exculpatory. He took up arms being threatened to 

his life. I.O. admitted that the Appellant was taken on remand 

for 7 days. It is needless to say that the confession of the 

Appellant is no more but a product of torture and such 

confessional statement does not bear any evidentiary value.      

    Mr. Md. Aminul Islam further submits that trial Court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the appellant and P.W. 67 hailed from 13 Battalion. 

P.W.67 himself admitted that he hailed from 13 Battalion. 

There is no doubt as to the identification of the appellant. He 

saw the appellant with arms. He was thoroughly cross-

examined on behalf of the appellant, but could not embellish his 

testimony. His evidence thus appears reliable and trustworthy.    

P.W. 245 identified the appellant with his regiment No. 

and saw him with arms. It is not unusual and unnatural to refer 
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the regiment No. of the rebellions. Their evidence appears 

corroborative. It is apparent that the appellant had his active 

participation in the rebellion in attaining common 

intention/common object to kill army officers in BDR and to 

that end he took up arms by plundering kote. The above 

witnesses were cross-examined on behalf of the appellant and 

their evidence could not be controverted, assailed and 

embellished in any manner and thus appears trustworthy. The 

confessional statement of the Appellant also appears 

inculpatory. His taking up arms as admitted finds corroboration 

by the evidence of P.Ws. 

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of the evidence on record 

rightly found them guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Md. Lutfor Rahman (C.S.A.579), 

stated in his confessional statement- 

“26/02/09 Cw a¡¢lM pL¡m Ae¤j¡e 7.30 ¢j¢e−Vl pju B¢j 13 

l¡C−gm hÉ¡V¡¢mu¡−−el RP m¡C−e 3u am¡ ¢h¢ôw Hl e£Q am¡l ®h−Xl 

Efl HL¢V Hp,Hj,¢S Hhw …¢m i¢aÑ 3¢V jÉ¡N¡¢Se ®f−u a¡q¡ ¢eS 

®qg¡S−a ¢eCz Aaxfl B¢j m¡C−e AhÙÛ¡e L¢lz ®hm¡ fÐ¡u 2 V¡l ¢c−L 

B¢j 13 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a Eš² AÙ» J …¢m i¢aÑ jÉ¡N¡¢Se Sj¡ 
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¢c−u m¡C−e H−p ¢p¢im ®f¡o¡L f−l d¤¢fM¡e¡l f¡n ¢c−u Ju¡m Vf−L 

f¡¢m− u k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. His taking up 

arms finds corroboration  by his own confessional statement.  

Co-accused Abul Basar (C.S. 36) stated in his 

confessional statement- 

“c¤f¤l 2 V¡l pju B¢j mÉ¡¾p e¡−uL j¢gS¤l lqj¡e, ¢pNeÉ¡m jÉ¡e q¡l¦e 

¢XE¢V öl¦ L¡¢l ®c¡a¡m¡u Vu−m−Vl L¡−R RP q¡¢hmc¡l m¤vfl (13 

l¡C−gm hÉ¡−V¢mu¡e) ®L l¡C−gm pq ®c¢Mz c¤f¤l Ae¤j¡e 2.30 ¢j¢e−Vl 

¢c−L 2 Se ®m¡L j¤M h¡d¡ AhÙÛ¡u Bj¡−cl l¦−j B−p Hhw hs j¡CL 

¢e−u k¡uz a¡−cl HLS−el j¤−M c¡¢s ¢Rm Hhw ®p 13 l¡C−gm 

hÉ¡−V¢mu¡−elz a¡q¡l e¡j ¢pf¡q£ j¡j¤e Hhw a¡q¡l q¡−a Q¡C¢eS l¡C−gm 

¢Rmz AeÉ HLS−el q¡−a SMG ¢Rmz ®p 13  l¡C−gm hÉ¡−V¢mu¡−el 
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¢pf¡q£ Bm¡E¢Ÿez k¡h¡l pju Bm¡E¢Ÿe Bj¡l l¦−j ®Q±¢Ll Efl 

SMG ¢V ®l−M j¡CL M¤−m ¢e−u k¡uz” 

The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 67 and 245 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 67 deposed-  

‘iv¯—v w`‡q BDwb‡U Avmvi †Póv Kwi| iv¯—v 2/300 wewWAvi m`m¨ 

‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 

e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K 

A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK BKivg, Avt evox, ingZ, Rvnv½xi 

Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi wmcvnx AvjZvdz¾vgvb nvwej`vi m¤vgl, 
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†jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, 

wnUjvi‡K wPb‡Z cvwi|’ 

P.W. 245 deposed-  

‘wKQz¶b c‡i wWwR e³e¨ ï‡b Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K hvB| ZLb 52804 Avt evix, 61520 †gvt Rvnv½xi, 65058 

Aveyj evmvi, 56975 bvwRe Av³vi, 68422 AvjZvd, 40849 jyrdi ingvb‡K 

mk ¿̄ Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.580 Lance Naik (Driver) /52103 Md. 

Gias Uddin. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.4 Lt. Col. Samsul Alam 

 P.W.53 Safiquzzaman 

 P.W.100 Habubur Rahman 
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 P.W.112 A Mannan and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –  

Firoj Mia (C.S.A.319) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.4 Lt. Col. Samsul Alam deposed that he had his 

posting at Peelkhana from 01.02.2009 to 11.03.2009 as sector 

commander of 44 Battalion. Prior to that he was the commander 

of 18 Rifle Battalion as zone commander, Rangamati. He was 

transferred to special security force on 05.02.2009 but DG, 

BDR and Dhaka Sector Commander detained him for BDR 

week. 44 Rifle Battalion was entrusted with decoration and 

arrangement of Darbar Hall on 25.02.2009. Prior to that on 

24.02.2009 he and Lt. Col. Shahid, commander, 24 Rifle 

Battalion was entrusted with drill on the occasion of the BDR 

week. He was also entrusted as Chief Security Officer for Prime 
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Minister at her majesty’s appearance at Peelkhana on 

24.02.2009. On the occasion of BDR week he performed his 

duty properly. He came to Darber Hall at 8.00 A.M. on 

25.02.2009 and made all arrangement. Darber started at 9.00 

A.M. with recitation from Holly Quarn. Thereafter DG started 

to deliver his speech. He had his seat on 3rd chair in the 2nd row. 

When DG was delivering speech on “X¡mi¡a LjÑp§Q£” a Sepoy 

entered into Darber Hall from southeast corner with arms and 

rushed towards DG. He cried out and moved towards Stage. 

Instantly Col. Mujib, Col. Anis, Col. Elahi and some others 

came up on the Stage. Meanwhile a Sepoy pointed rifle on the 

head of DG. The Sepoy was seemed trembling. He was Moyeen 

of 13 Battalion. He caught hold him and unarmed him. Bg. 

Gen. Bari, Col. Anis, Captain Mannan, Lt. Col. Elahi and some 

other officers also came up and detained Moyeen on the stage.  

He requested DG to leave Darber. DG directed the officers to 

control troops saying that Darbaer be held. He came down from 

the stage and tried to control the troops. At that instance he 

came to hear a firing sound from west door of Darber Hall and 

also came to hear some other firing sounds and came to see that 
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the persons present in the Darber were taking exist on their way 

they like.  ....................................................... A large number of 

the soldiers left for 13 Battalion. Some JCO’s were beside him. 

He asked Subader Maj. SM Alcher Bir Protick to control them 

and to bring them back but troops went away. Habilder Bayazid 

Uzzaman and Naik Dalil also asked BDR soldiers of 36 

Battalion to come up and at his direction Habilder Kashem, 

Lokman, Faruk Sheikh, Lance Naik Barek, the appellant 

Lance Naik Giash along with others went away saying ‘Qm k¡C 

®L¡−bz ®L¡−b ¢N−u hÉhØq¡ ¢ehz’  

In cross-examination on behalf of the appellant, he stated 

that on 24.02.2009 the Ceremonials with the Prime Minister 

was done in good order. He had no knowledge whether after 

departure of Prime Minister any soldier showed ill behaviour to 

the BDR authority. He denied the suggestion that the register 

was maintained for fall in of the soldiers. At the time of fall in 

there might have arms in the hand of soldiers.  In 44 Battalion 

there were 800 regular soldiers and 300 attached soldiers. He 

cannot say how many soldiers have been made accused in the 

case from attached soldiers. To the south-east of Darber Hall 
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there was a kitchen and to north–east there was a small room. 

He cannot say how many pillars are there in Darber Hall. There 

is a ground to the north of Darber Hall. South facing gate is the 

grater gate of Darber Hall. There are two artificial fountains to 

the south of Darber Hall. JCO.s quarter are 60/70 yard far away 

from the Darber Hall. Between Darber Hall and JCO.s quarter 

there is a road of 15/16 yards. He denied the suggestion that on 

8.00 A.M. when DG took steps to appear Darber Hall some 

BDR soldiers brought it to his notice of some violence and 

asked him to go in late. He denied the suggestion that DG had 

meeting with DDG and commanding officers and he himself 

was present at the discussion. He went to Darber Hall at 8.00 

A.M. with others. He was also an organizer of Darber Hall. 

After organizing for about 10 minutes he went to meet with 

DG. He denied the suggestion that he had talk with Tareq 

Siddique the military adviser of the Prime Minister and advised 

DG to attend at 9.00 A.M. He cannot say whether there was any 

participant from the office of Prime Minister in Peelkhana on 

25.02.2009. All the participants of Darber attended at 9.00 

A.M. and all were in order. He denied the suggestion that at the 
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point of disarming Moyeen he left Darber to save his life. He 

requested DG to leave Darber. He cannot say how many Army 

officers were there in Darber when he came out from Darber to 

control the troops.  .......................... .. He cannot say whether 

there was a special security team on 25.02.2009. On 25.02.2009 

RP at Peelkhana were with active arms. On 25.02.2009 he was 

at Darber Hall from 8.00 A.M. to 9.00 A.M. He cannot say 

whether any army took arms before 9.00 A.M. Giasuddin was 

30 yard far off from him and he had his name badge. He 

himself identified him.  

P.W. 53 Safiquzzaman deposed that he heard firing at 

9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came to ABC 

mess.  Later on, some armed BDR personnel took him away. 

On that day from morning to evening he saw Naik Bari, Sepoy 

Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, 

Sepoy Moyazzem, Ekramul, Jahangir, Habilder Sahidul, Lance 

Naik Ekramul, Sepoy Saha Alam, Sepoy Golam, Sahin, Sepoy 

Almas, A. Jalil, Jakaria, Enamul, Shafiqul and Sepoy Najmul 

Sikder with arms along with others armed rebellions. He also 
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saw some of them to make firing and the Appellant Lance 

Naik Giash driving vehicle with the rebellions.   

In cross-examination on behalf of the appellant he stated 

that he was entrusted as Sainik mess-commander. He did not 

hand-over any paper to I.O. to that effect. He was in A.B.C. 

mess from dawn to dask. He did not go outside the mess. Store 

and cook house of the mess were at separate places. He deposed 

before I.O. on 09.08.2009. I.O. read over his statement to him. 

He denied the suggestion that he was taken under the control of 

army. He remained under the control of police. He denied that 

suggestion that he deposed falsely.  

P.W. 100 Md. Habibur Rahman deposed that prior to the 

occurrence commander of 13 Battalion was Lt. Col. Sultan. 

While he was going to Darber on 25.02.2009 at the instruction 

of commander he heard firing from Darber. It was at 9.30 A.M. 

He came back to soldiers’ Barak and contacted with Lt. Col. 

Furkan, Lt. Col. Tarek, Lt. Col. Kazi Sharif. They suggested 

him to go outside. Coming out from Barak he came to see 

43968 Habilder Shahidul, 38871 Naik Bari Sarker, 39127 

Lance Naik Ekramul, the appellant 5261 Driver Gias Uddin 
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with arms. Later on, when he reached at gate No.1 he also came 

to see 58147 Sepoy Jahangir, 58837 Sepoy Mamunur Rashid, 

65337 Shah Alam, 73373 Sepoy Rezaul with arms. They were 

looking for army officers. He left Peelkhana crossing over the 

wall. 

In cross-examination on behalf of the appellant, he stated 

that Subder Maj. Mortuja was his uncle. His residence was at 

outside Peelkhana. He did not go there. He can’t say whether 

the appellant was driver of commanding officer. The appellant 

was driver of many officers. He worked with Moyeen. He 

denied the suggestion that his picture with arms sitting on pick-

up was published in printing media and that 20 bullets were 

recovered from beneath his bed and that he deposed falsely 

implicating the Appellant to save himself.  

 P.W. 112 Md. Abdul Mannan deposed that on 25.02.2009 

he went to Darber. Darber started at 9 A.M. Sepoy 65140 

Moyeen entered into Darber with arms. BDR personnel cried out 

in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR personnel 

were taking leave of Darber. He came out from Darber and in 

front of Dhaka sector he came to see 100/200 soldiers with arms. 
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Among them he could identify JCO 3167 Subeder Maj. Jobayer, 

JCO 5717 NSub Matin, JCO 6320 NSub Helal, 37606 Habilder 

Kibria, 37885 Habilder Fater Ali Munshi, 37384 Habilder Hatem 

Ali, 69013 Sepoy Litu, 26457 Habilder Shahidul, 49300 Naik 

Dalil Uddin, 79399 Sepoy Atikur, 43968 Habilder Shahidul, 

38871 Naik Bari Sarker, 39127 Md. Ekramul Hoque, the 

appellant 52103 Naik Gias Uddin, 78378 Sepoy Azizur. He 

saw some of them to move towards Darber. ………………...  

In cross-examination on behalf of the Appellant he denied 

the suggestion that on 25/26th Feb, 2009 he moved inside and 

outside Peelkhana. Darber was 400 yard away from Dhaka 

Sector. He denied the suggestion that he did not see the 

Appellant with arms and that he had participation in the rebellion 

and that he deposed falsely.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the Appellant was taken on remand for 11 days at 4 times. 

He denied the suggestion that he kept the Appellant for 17 days 

in his custody. He denied the suggestion that 20 round bullets 

was recovered from the possession of P.W.100 and it was given 
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in the custody of Maj. Asad and that he implicated the 

Appellant in C.S. without any evidence. 

The confessional statement of co-accused Firoj Mia (C.S. 

A.319) runs as under- 

“Avwg BDR GKRb bv‡qK bs 48834| Avwg 1/11/1987 Bs Zvwi‡L 

BDR G †hvM`vb Kwi| Avwg 2004mv‡j XvKvq wcjLvbvq e`jx  n‡q 

Avwm| 2005 mv‡j Avgvi bv‡qK wnmv‡e c‡`vbœwZ nq| Avwg 13 

ivB†djm& e¨vUvwjq‡b wmI †gt K‡b©j e`i“j Avjg mv‡n‡ei (AcvV¨) 

Rxc Mvwo PvjvBZvg|  Avwg 13 ivB‡dj e¨vUvwjq‡bi GgwU jvB‡bi  

wØZxq Zjvq _vKZvg  Av‡iKRb WªvBfvi wQj|  bvg Zvi Aveyj †nv‡mb | 

Avwg MZ 21/2/09 Bs Zvwi‡L  mKvj †_‡K Mvwo  PvjvB‡ZwQjvg| Avwg 

24/2/09 Bs Zvwi‡L wmI mv‡ne‡K  gvbbxq cªavbgš¿xi c¨v‡i‡W Awdmvm© 

†gm †_‡K gv‡V wb‡q hvB| c¨v‡iW †kl nIqvi c‡i wmI mv‡ne 

K¨v›U‡g›U  evmvq P‡j hvq| wmI mv‡n‡ei ivbvi wQj wmcvnx Rvnv½xi I 

wmcvnx †gvqv‡¾g | Avwg  25/2/09 Bs Zvwi‡L  wewWAvi Awdmvm© †g‡m 

Mvwo jvMvB| Avgvi mv‡_ ivbvi  wmcvnx Rvnv½xi wQj| Avwg wmI 

mv‡ne‡K wb‡q Awd‡m hvB Icv‡i  Zv‡K `ievi n‡j bvwg‡q w`‡q Avwm| 

wmcvnx Rvnv½xi Zvi mv‡_ wQj|  Avwg Mvwo cvwKs Kwi| Avgiv H Mvwoi 

mvg‡b †jt K‡b©j Gbv‡qZ mv‡n‡ei Mvwo wQj | Avwg Abygvb 9.30 Uvq  

`ievi n‡ji w`‡K ¸wji kã ïb‡Z  cvB| ¸wji mv‡_ mv‡_ wewWAvi Gi  
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m`m¨iv Gw`K ‡mw`K †`Šov‡`Šwo Ki‡ZwQj| Avgvi Mvwo mvg‡bi Mvwoi 

M¬vm Zviv †O‡½ †d‡j| ZLb  Avgiv mevB hvi hvi Mvwo wb‡q GgwU 

M¨v‡i‡Ri w`‡K hvB| Avwg Mvwo †i‡L 2q Zjvq GgwU e¨viv‡K hvB|  

Avwg  BDR m`m¨ †`i‡K ej‡Z ïwb, mevB †Kv‡Z hvI, A ¿̄ jI| Avwg  

f‡q Uq‡j‡U hvB| Avwg AvbeiZ ¸wji kã ïb‡Z cvB|Avwg  †g‡mI 

jvB‡b †h‡q e‡m _vwK| wKQy¶Y c‡i A ¿̄avix bx‡P G‡m jvB‡bi w`‡K 

¸wj Ki‡Z _v‡K Ges  gvB‡K ej‡Z _v‡K mevB wb‡P Avm I A ¿̄ nv‡Z 

jI, A‡b‡K A ¿̄ †bq wKš‘ Avwg †Kvb A ¿̄ wbB bvB|  Avwg jvBb  †_‡K 

†b‡g  †g‡m P‡j hvB| 26/2/09 Bs Zvwi‡L ỳcyi 12.00 Uvq nVvr K‡iB 

¸wji kã †e‡o hvq| ZLb gvB‡K ej‡Z  _v‡K †h, Avwg© Avm‡Q, 

Avcbviv mevB A ¿̄ wbb| ZLb †_‡K †Kv‡Z  hvBqv 1wU  Pvqbv ivB‡dj I 

30 ivDÛ ¸wj wbB| Avwg A ¿̄ nv‡Z wb‡q †g‡m  hvBqv e‡m _vwK | Avwg 

nvwej`vi Avwgi, bv‡qK Av‡bvqvi, j¨vÝ bv‡qK wMqvm, wmcvnx mvB ỳ‡ii 

nv‡Z A ¿̄ †`‡LwQ|  weKvj 2:30 Uvq ïwb| wZb wK‡jvwgUvi GjvKvi 

†jvKRb m‡i †h‡Z n‡e| wcjLvbv Avgx©iv Avµgb K‡i| GB K_v ïwbqv 

Avwg bv‡qK  ‡KŠZzK  Kygv‡ii Kv‡Q Avgvi A ¿̄ Rgv †i‡L Avwg wcjLvbv 

†_‡K cvwj‡q hvB| Avwg wmwfj Kvc‡o Iqvj UcKvBqv cvjvBqv hvq| 

Avwg miKvix †Nvlbv ï‡b 1/3/09 Bs Zvwi‡L wcjLvbvi  4bs †MB‡U  

wi‡cvU© Kwiqv Bs 3/3/09 Zvwi‡L wfZ‡i cª‡ek Kwi| GB Avgvi  

Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 4 in 

fact, does not bear any substance. He merely saw the Appellant 

to go away from Darber unlike others. It did not construe any 

offence. The evidence of P.W. 53 is vague and unspecified. He 

claims to see the Appellant with arms and further to drive 

vehicle with the rebellions. He admitted in his cross-

examination that he remained in A.B.C mess from morning to 

evening. His above admission belies his claim to see the 

Appellant with arms and to drive vehicle with the rebellions. 

The evidence of P.W.100 appears unreliable. C.S. report (page-

13924) discloses recovery of bullets from his possession. 

Apparently he is an accused to the case and he deposed falsely 

in order to escape himself from the liability. The identification 

of the Appellant by P.W.112 in the midst of 1/2 hundred 

rebellions appears impracticable, unreliable and doubtful. His 

reference of Regiment No. of as many as 15 (fifteen) accused 

including the Appellant is no doubt, unusual, unnatural and 

tutored. None of the witnesses discloses any culpability of the 

Appellant to any offences he was charged for. Trial court did 
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not take into consideration of his statement under section 342 of 

the Code of Criminal Procedure and the Appellant has been 

highly prejudiced and the basis of his conviction appears to 

vitiate the entire proceedings against him. The testimonies of 

prosecution witnesses do not appear as reliable, convincing and 

worthy enough to support the conviction and sentence to the 

Appellant and the impugned order warrants necessary 

interference. Consequently, the Cr. Appeal filed on behalf of 

the appellant be allowed.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the evidence of P.W. 4 discloses the pre-plan of the 

rebellions to move towards kote for plundering arms to get 

success of the revolt that formed by standing up of BDR 

personnel with the sound in a voice ‘S¡−N¡’ and taking leave of 

Darbar by defying the order of D.G and superior officers to stay 

in Darbar. He was thoroughly cross-examined on behalf of the 

Appellant but could not embellish his above testimony. All 

other P.Ws. saw the Appellant in active participation to the 

rebellion with arms and driving vehicle. Both the P.Ws.100 and 

112 identified him with his Regiment No. I.O. did not affirm 

the recovery of 20 round bullets from P.W. 100 Habibar 

Rahman. All the P.Ws. are eye witnesses to the occurrence and 

they made corroborative statement in respect of active 

participation of the Appellant to the rebellion in attaining their 

common intention/common object of uprooting the army 
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officers from BDR resistance to death of 74 persons including 

57 army officers and mass massacre in Peelkhana.  

The learned Deputy Attorney General further submits 

that prosecution succeeded to prove the charges against the 

Appellant beyond all reasonable doubt and trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and no reason appears to warrant any interference. In the result, 

the Cr. Appeal filed on his behalf be dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   



 

 

6323 

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused Firoj Mia (C.S. A.319) stated in his 

confessional statement- 

“ 26/2/09 Bs Zvwi‡L ỳcyi 12.00 Uvq nVvr K‡iB ¸wji kã †e‡o 

hvq| ZLb gvB‡K ej‡Z  _v‡K †h, Avwg© Avm‡Q, Avcbviv mevB A ¿̄ 

wbb| ZLb †_‡K †Kv‡Z  hvBqv 1wU  Pvqbv ivB‡dj I 30 ivDÛ ¸wj 

wbB| Avwg A ¿̄ nv‡Z wb‡q †g‡m  hvBqv e‡m _vwK | Avwg nvwej`vi 

Avwgi, bv‡qK Av‡bvqvi, j¨vÝ bv‡qK wMqvm, wmcvnx mvB ỳ‡ii nv‡Z A ¿̄ 

†`‡LwQ| ” 

The confession statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Both the P.Ws. 53 and 100 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  P.W. 4 saw 

the appellant informing unlawful assembly and to leave Darbar 

instantly.   
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 4, 53, 100 and 112 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 4 deposed-  

‘ZLb Avgvi mvg‡b †_‡K nvwej`vi ev‡qRx` D¾vgvb I bv‡qK `wjj 

wPrKvi K‡i e‡j 36 G hviv AvwQm ZvivI P‡j Avq| Zv‡`i wb‡ ©̀k gZ nvwej`vi 

Kv‡kg, †jvKgvb, dvi“K †kL knx` j¨vt bv‡qK ev‡iK I j¨vt bv‡qK ¢Nu¡p mn 

Aci GKwU Ask Avgvi mvg‡b †_‡K P‡j hvq H mgq wPrKvi K‡i e‡j Pj hvB 

†Kv‡_ (A ¿̄vMvi) hvB| †Kv‡_ wM‡q e¨ve ’̄v wbe|’ 

P.W. 53 deposed-  

‘H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex 

wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj 

wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv 

Gbvgyj, kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv 
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ej‡ZwQj wewWAvi G †mbv Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z 

†`wQ| j¨vÝ bv‡qK wMqvm‡K we‡ ª̀vnx‡`i wb‡q Mvox Pvjv‡Z †`wL|’ 

P.W. 100 deposed-  

‘Avwg jvBb †_‡K †ei n‡q †`wL 43968 nvwej`vi knx ỳj, 38871 

bv‡qK evix miKvi, 39127 j¨vÝ bv‡qK BKivg–j, 52103 PvjK wMqvm DwÏb‡K 

km ¿̄ Ae ’̄vq †`wL| c‡i 1 bs †M‡U †cŠwQ‡j 58147 wmcvnx RvnvsMxi 58837 

wmcvnx gvgybyi iwk`, 65377 kvn Avjg, 73373 wmcvnx †iRvDj‡K km ¿̄ 

Ae ’̄vq †`wL| Zvnviv †mbv Awdmvi‡`i †LvRvLywR KiwQj|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi| K‡qKRb `ievi n‡ji w`‡K 

†h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.581 Naik /47050 Md. Azizur 

Rahman.  
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Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.42 Anwarul Islam 

 P.W.207 Masud Rana 

 P.W.357 Sahadat Hossain, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Sepoy/68891 Rubel Miah (C.S.A.28)  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W.42 Md. Anawarul Islam deposed that on 24.02.2009 

he was entrusted with the seat arrangement of the guests. On 

25.02.2009 he went to Darber at 9.00 A.M. Sepoy Moyeen 

entered into Darber with arms. Army officers disarmed him. 

DG asked all to take seat. BDR personnel left Darber. DG 

asked the commander to control the troops. Officers moved for 

their respective unit. He left Darber and went to his unit. On his 

way, he came to see 50/ 60 BDR personnel to go to their unit 

taking arms from koth. In front of Mosque he came to see Lt. 

Col. Anower lying senseless. He took him to the cook house. 

After a while Sepoy Aminur Islam, Habilder Farhad, Habilder 

Kashem, Naik Mostafa, Alam Miah, Sepoy Hekmat, Sepoy Litu 

Das, the Appellant Naik Aziz, Sepoy Sorowar, Sepoy Tayeb, 

Sepoy Rubel and Lance Naik Fazlur Rahman appearing in the 

cook house asked him where he has kept the officers. 

Thereafter, they left for Darber. Afterwards he sent Lt. Col. 

Anower to the hospital. He remained in the Barak till 7.00 A.M. 

on 27.02.2009.  

In cross-examination on behalf of Appellant, he stated 

that I.O. did not ask him in the hospital. I. O. recorded his 
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statement on 02.09.2009. Before that he did not make any 

statement before the I.O. He denied the suggestion that he was 

arrested by the police on 10.09.2009. He denied the suggestion 

that he deposed as being tutored. He denied the suggestion that 

he was seen with rifle in Peelkhana.  

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/9.25 A.M. and having afraid at first he hid himself 

and thereafter went to his residence. On the way to his residence, 

he came to see 55705 Rafiz Uddin, 20682 Habilder Alom, 55705 

Rafiz Uddin, 38557 Habilder Farhad, 40551 Habilder Kashem, 

46508 Naik Golam Mostofa, the Appellant 47050 Naik Azizur, 

63421 Sepoy Hekmat, 63830 Sepoy Sarwar, 66838 Sepoy 

Mahbul, 68116 Sepoy Toyeb, all of 13 Battalion and 64141 

Sepoy Enamul of 46 Battalion with arms and to make firing with 

agitated mood.  

In cross-examination on behalf of the Appellant, he stated 

that cookeries were collected from outside. No goods were 

collected from Jikatala. He had no other duty excepting 

cookeries. On 25.02.2009 he was on duty at gate of Darbar.  He 
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denied the suggestion that he did not see the Appellant with arms 

and that he had his implication with the occurrence and that he 

deposed falsely.   

 P.W.357 Sahadat Hossain, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

07.10.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 614 and his 

signature 614/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that he did not mention whether the Appellant was taken 

on remand. The appellant was arrested on 29.9.2009 and placed 

before him on 07.10.2009. He denied the suggestion that the 

Appellant was taken on remand for 7(seven days. 

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand 7 (seven) days at 

2 times. He denied the suggestion that he obtained confession 

of the appellant under coercion.  
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The confession of the Appellant Md. Azizur Rahman 

(C.S.A.581), runs as under- 

“MZ Bs 04/4/04 ZvwiL Avwg mybvgMÄ m`i n‡Z 13 ivB‡dj e¨vUvwjqb 

mwnZ wcjLvbv wewWAvi m`i `ßi †hvM`vb Kwi| A`¨ewa †mLv‡bB bv‡qK 

c‡` Kg©iZ AvwQ| 24/2/09Bs ZvwiL Avwg eoLvbv LvB Ges †Kv¤úvbxi 

†KvKvixR cwi¯‹vi Kwi| Ki‡j Ges Avgv‡`i A ¿̄ wb‡Z ej‡j ZLb Avwg 

A ¿̄vMv‡i wM‡q Avgvi wbR¯̂ AÎ bvB c‡i Avwg wW †Kv¤úvbxi †KvZ n‡Z 

ivB‡dj wbB evU  bs- 344| c‡i ¸wj wbB 30 ivDÛ| mivmwi ˆmwbK 

jvB‡b Avwm Abygvb †ejv 11.00 NwUKvq †mLv‡b 26/2/09Bs Zvs 16.00 

NwUKv ch©š— wQjvg| 26/2/09Bs Zvs †ejv 1.00 NwUKvq A ¿̄ I ¸wj 

†i‡L Avwm| 16.00 NwUKvq wmwfj †cvlv‡K cvwj‡q hvq| c‡i †Nvlbv 

ï‡b 1 gvP© 2009 Zvs 4bs †M‡U Avwg 3/3/09Bs Zvs wfZ‡i †XvKvq| 

Gic‡i 29/9/09 Zvs Avgv‡K †MÖdZvi K‡i|” 

The confessional statement of co-accused Sepoy Rubel 

Miah (C.S.A. 28) runs as under- 

“Na 24/2/09 Cw a¡¢lM B¢j A¢gp l¡e¡l ¢qp¡−h c¤f¤l 2 V¡ ®b−L 

25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 

fkÑ¿¹ ¢XE¢V b¡L−mJ B¢j pL¡m 7.30 ¢j¢e−Vl pju Q−m k¡Cz 

25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 
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N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢Lz 

qW¡v 9.30 ¢j¢e−Vl ¢c−L …m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 

O¾V¡ m¤¢L−u ®b−L f−l e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ 

c¡y¢s−u B−Rz a¡−cl j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ 

BqÇjc, q¡¢hmc¡l q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, 

¢pf¡q£ p¡Cg¥m, e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l 

q¡−a ®L¡e AÙ» ¢Rm e¡z 

Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ AÙ»pq 

®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a EW¡C−m 

Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 2 V¡ 

jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl pq¡ua¡u 

N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql e¡−uL 

p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j HL¢V 

JuÉ¡l ®mp ®c−M¢Rz hÉ¡l¡−L ¢g−l ¢pf¡q£ Bma¡−gl Lb¡ja B¢j 

®cJu¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of P.W. 42 is 

vague and unspecified. He did not refer Battalion/Regiment No. 

of the Appellant. The Appellant is Azizur Rahman but he 
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referred the name of the accused as ‘Naik Aziz’. Such 

identification is doubtful. He saw the Appellant to enter into 

cook house with arms and asked for army officers. There is no 

specification when he entered into cook house and whom the 

Appellant and other rebellions were looking for. The evidence 

of P.W. 207 also appears vague, unspecified and contradictory. 

P.W. 654, I.O admitted in his cross-examination that P.W. 207 

did not specify when and where he saw the Appellant. P.W. 207 

further deposed that he heard firing while sorting cookeries and 

hid himself and afterwards went to his residence and on his way 

to residence he came to see the Appellant and others with arms, 

to make firing with agitated mood, but in cross-examination he 

admitted that on 25.02.2009 he was on duty at the gate of 

Darbar. His above admission belies his whole statement. None 

of the P.Ws. disclosed any culpability of the Appellant to any 

offence. Admittedly the Appellant was taken on remand for 7 

days and apparently his confession was obtained under 

coercion. Confession recording Magistrate also did not certify 

to it’s voluntariness. He opined in column 8 as under ‘Bp¡j£−L 

M¡p L¡jl¡u ¢e−u 5ew Lm¡−jl ¢hou¡hm£ hÉ¡MÉ¡ L®l h¤T¡−e¡l fl ¢Qe¹¡i¡he¡ Ll¡l 
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fkÑ¡ç pju ¢c−u ü£L¡−l¡¢J²j§mL Sh¡eh¾c£ ¢m¢fhÜ L¢lm¡jz Hpju a¡−L p¤ØqÉ 

J ü¡i¡¢hL j−e q−u−Rz’ Such confession can’t be considered as 

evidence against the Appellant. The confession of the co-

accused also lends no support to the prosecution evidence and it 

bears no evidentiary value. Trial court did not take into 

consideration of his statement under section 342 of the Code of 

Criminal Procedure and the Appellant has been highly 

prejudiced and the basis of his conviction appears to vitiate the 

entire proceedings against him. 

Mr. Islam further submits that prosecution miserably 

failed to prove the charges against the Appellant and trial court 

having failed to assess and weigh the evidence erroneously 

found the Appellant guilty of the offences and sentenced him 

merely on surmise and conjecture and it warrants necessary 

interference. Consequently, the Cr. Appeal filed on behalf of 

the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 42 and 207 and the Appellant all hailed from 13 

Battalion and as such there is no doubt to the identification of 

the Appellant by them.  P.W. 207 identified the Appellant with 

his Regiment No. They both saw the Appellant with arms. P.W. 

42 saw him with arms and to look for army officers in the cook 

house. He disclosed the common intention/common object of 

the rebellions to root out army officers from BDR by killing 

them, eventually they caused death of 74 persons including 57 
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army officers. P.W.207 saw the Appellant in active 

participation to the revolt by firing and agitated mood. The 

evidence of both the P.Ws. appears corroborative. The 

confession of the Appellant of taking arms-‘B¢j ¢X ®L¡Çf¡¢el ®L¡a 

q−a l¡C−gm ¢eC h¡V ew 344, f−l …¢m ¢eC 30 l¡Eä’ finds corroboration 

by the evidence of P.Ws. The confession of co-accused also 

lends support to the prosecution evidence as of active 

participation of the Appellant with arms and firing. Although he 

was taken on remand but no evidence appears that the 

confession of the Appellant was taken under coercion. 

Confession recording Magistrate duly recorded his confession 

in compliance with the provision of law. 

The learned Deputy Attorney General further submits 

that trial court on proper assessment of evidence rightly held 

the appellant guilty of the offences and sentenced him 

accordingly. It does not warrant any interference. In the result, 

the Cr. Appeal filed on his behalf be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Md. Azizur Rahman (C.S.A.581), 

stated in his confessional statement- 

“ 24/2/09Bs ZvwiL Avwg eoLvbv LvB Ges †Kv¤úvbxi †KvKvixR 

cwi¯‹vi Kwi| Ki‡j Ges Avgv‡`i A ¿̄ wb‡Z ej‡j ZLb Avwg A ¿̄vMv‡i 

wM‡q Avgvi wbR¯̂ AÙ» f¡C e¡Cz c‡i Avwg wW †Kv¤úvbxi †KvZ n‡Z 
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ivB‡dj wbB evU  bs- 344| c‡i ¸wj wbB 30 ivDÛ| mivmwi ˆmwbK 

jvB‡b Avwm Abygvb †ejv 11.00 NwUKvq †mLv‡b 26/2/09Bs Zvs 16.00 

NwUKv ch©š— wQjvg| 26/2/09Bs Zvs †ejv 1.00 NwUKvq A ¿̄ I ¸wj 

†i‡L Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. His taking up 

arms finds corroboration  by his own confessional statement.  

Co-accused Sepoy Rubel Miah (C.S.A. 28) stated in his 

confessional statement- 

“qW¡v 9.30 ¢j¢e−Vl ¢c−L …m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 

O¾V¡ m¤¢L−u ®b−L f−l e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ 

c¡y¢s−u B−Rz a¡−cl j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ 

BqÇjc, q¡¢hmc¡l q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, 

¢pf¡q£ p¡Cg¥m, e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l 

q¡−a ®L¡e AÙ» ¢Rm e¡z” 
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The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 42 and 207 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 42 deposed-  

‘Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx Avwgbyj 

Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, Avjg wgqv, 

wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx m‡ivqvi| wmcvnx ˆZqe 

wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j 

Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb `ievi n‡j P‡j hvq|’ 

P.W. 207 deposed-  
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‘MZ 25/2/09 gvjvgvj evQvBKv‡j 9-20/25 wgt ¸wji kã ïwb| Avwg 

f‡q jywK‡q _vwK| c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 55705 

iwdR DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 40551 

nvwej`vi Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 bv‡qK AvwRRyi 

63421 wmcvnx †nKgZ 63830 wmcvnx m‡ivqvi 66838 wmcvnx gvneye 68116 

wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 64141 wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ 

Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.  

C.S. Accused No.583 Habilder/43733 Md. Abul 

Kashem.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.65 Abu Taher 

 P.W.76 Kamal Uddin 

 P.W.220 Motahar Hossain 
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 P.W.246 Belal Hossain 

 P.W.339 Ferdous Ara, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 of Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away looking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Lla Lla’. 3 

rebellions came down from the vehicle, assaulted him and 

asked him for arms and in default threatened his life. He 

informed them that arms was taken away by the previous party. 

Thereafter they left him. Among them he could identify Naik 
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Subader Helal, Habilder Rahman, Naik Zia, Sepoy Ali Forhad, 

Azad, Lance Naik Gausul, Sepoy Akbor, Lance Naik Harun, 

the appellant Habilder Kashem, Bayzed,  Naik Shahid and 

Sepoy Riaz. They ran away from Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the appellant, he stated 

that he joined in BDR in 1981. He denied the suggestion that he 

had full support with the demands of the BDR. Pick up came 

near to 36 Battalion. He denied the suggestion that he was 

giving incentive to the rebellions. He could not prevent anyone. 

The rebellions assaulted him. He denied the suggestion that he 

did not see any occurrence and that he deposed falsely.  

P.W.76 Kamal Uddin deposed that on 25.02.2009 he 

attended Darbar. Darbar started at 9 A.M. At one stage when 

D.G. was delivering speech 65140 Sepoy Moyeen of 13 

Battalion entered into Darbar with arms. There happened 

disorder in Darbar and BDR personnel were taking exit. He also 

came out from Darbar to his line. On his way to line, he came 

to see Sepoy Ziaul Hoq, the appellant Habilder Abul 

Kashem, Naik A. Bari Sarker and Naik S.M. Dider Ali of 13 
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Battalion with arms and to run highter and thighter there with 

agitated mood.  

Cross-examination of other accused was adopted on 

behalf of the appellant. Two army officers were found present 

in the court. Both the appellant and he himself hailed from the 

same battalion and he served under the appellant. He denied the 

suggestion that he had grievance against the appellant and that 

he deposed against him falsely. He reiterated that he saw the 

appellant to move towards Darbar with arms.   

 P.W.220 Habilder Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

unit. On his way 13 battalion he came to see 38557 Habilder 

Forhad Hossain, 49300 Naik Dalil, 56861 Sepoy Alauddin, 

58611 Sepoy Anisur, the appellant 43733 Habilder Kashem, 

56796 Sepoy Motin, 66822 Sepoy Masum Ali, 79156 Md. 

Mehedi Hasan and 77667 Sepoy Ferdous to run with arms. He 
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also came to see some of them to make firing. Afterwards he 

went to his residence at outside Peelkhana.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that the appellant and Forhad was with 

him. D.G. wanted to listen the demands of BDR personnel at 

9.30/35 A.M. Thereafter he left Darber. He was on duty at 13 

Battalion till 11.10.2009. He can’t say whether the appellant 

was also on duty till that day. He denied the suggestion that he 

denied not see the appellant with arms and that he deposed 

falsely.  

 P.W.246 Belal Hossain deposed that on 25.02.2009 he 

was in charge of cleaning the crockeries. He heard firing at 9.40 

A.M. and hid himself. At about 11.30 A.M. the rebellions 

threatened him to fire on him. Having afraid he went to his 

Battalion and remained there. BDR personnel were firing 

pointing Barak. He came to see 43733 Habilder Kashem, 

45118 Naik Jinnat Ali, 65330 Sepoy Rashid, 66822 Sepoy 

Masum and 67049 Nurul Islam to move around with arms.   

In cross-examination on behalf of the appellant, he stated 

that de deposed before I.O. that he came to know of the 
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demands of BDR personnel from Sepoy Moyeen. He along 

with 11 others were in the charge cleaning the cookeries. He 

remained with Barak along with the appellant on 26th Feb, 

2009. On 27.02.2009 he along with the appellant went to 

hospital with police. He denied the suggestion that the appellant 

was also innocent like him.   

 P.W.339 Ferdous Ara, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

21.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 500 and his 

signature 500/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not appraise column 5 to the 

appellant and that he did not comply the provision of 164/ 364 

of the Code of Criminal Procedure and that the appellant did 

not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 7(seven) days at two 
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times. He denied the suggestion that the confession of the 

appellant was obtained under coercion.  

The confession of the appellant Sepoy Md.Abul Kashem 

(C.S.A.583), runs as under- 

“Avwg wewWAvi wcjLvbvq nvwej`vi wnmv‡e Kg©iZ wQjvg| MZ 

25/02/09 ZvwiL mKv‡j `ievi n‡j hvB| `ievi ïiæ nevi Abygvb 

15/20 wgwbU ci nVvr Mywji kã ïb‡Z cvB| kã ï‡b Ab¨vb¨‡`i g‡Zv 

AvwgI H `ievi nj n‡Z †ei n‡q †`Š‡o 13 e¨vUvwjqv‡bi wbR jvB‡b 

P‡j Avwm| Abygvb 11.00 Uvi w`‡K e¨viv‡Ki bxP n‡Z wKQy †jvK Dc‡ii 

w`‡K ¸wj K‡i MvwjMvjvR Ki‡Z _v‡K Ges A ¿̄ bv wb‡j ¸wj K‡i gvi‡e 

e‡j ûgwK †`q| Zv‡`i K_vq cÖv‡bi f‡q wZbZjv n‡Z †b‡g Abygvb 

11.45 NwUKvq †Kv‡Z wM‡q 16 bs Gm,Gg,wR I 10 ivDÛ ¸wj wb‡q wbR 

jvB‡b †diZ Avwm| ciw`b ch©šÍ A ¿̄ mn wbR jvB‡bB wQjvg| 26/2/09 

ZvwiL Abygvb 11.00 Uvi w`‡K A ¿̄ †Kv‡Z †i‡L Avwm| H w`b weKvj 

3.00 Uvi w`‡K Avevi ¸wji kã †c‡q cybivq †Kv‡Z wM‡q 16 bs 

Gm.Gg.wR I 10 ivDÛ Mywj wb‡q jvB‡b †diZ Avwm| 5 Uvi w`‡K A ¿̄ 

wb‡q jvBb †_‡K †b‡g 3 bs †M‡U hvB| †mLv‡b nvwej`vi Zv‡ni‡K A ¿̄ 

wenxb †Nviv‡div Ki‡Z †`wL| Avwg †mLv‡b wKQzÿb `vwo‡q wQjvg| 

wKQzÿb ci jvjevM _vbvi Iwm Rvbvq †h Avgv‡`i A ¿̄ Rgv †`Iqvi 

wb‡ ©̀k n‡q‡Q| H K_v †R‡b Avwg D³ Iwm mv‡n‡ei Kv‡Q A ¿̄ Rgv w`‡q 
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jvB‡b P‡j hvB| Gici †_‡K Avwg wcjLvbv‡ZB wQjvg| cvjvBwb| MZ 

11/10/09 ZvwiL Avgv‡K †MÖdZvi Kiv nq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

prosecution witnesses as referred above appears so unreliable, 

untrustworthy, unworthy of credit that it can’t be based on for 

conviction and sentence to the appellant. P.W. 65 claims to 

identify the appellant among thirteen persons who appeared at 

gate No. 3 and asked him for arms. His above evidence is 

inconsistent with the facts and circumstances of the case as it 

appears on record. His claim of watching the arms afterwards 

till 9.30 on the night following the day 25.02.2009 appears 

unreliable. From his statement it appears that all R.P and field 

security went away keeping the gate under lock. In such 

situation asking for arms and his watching of those appears 

inconsistent and unreliable. P.W.76 attended Darber and at one 

time he came out from Darber and on his way to Line he came 

to see the appellant with arms and with agitated mood but did 

not specify when and where he saw the appellant. He did not 

disclose any culpability of the appellant to any offence. The 



 

 

6355 

evidence of P.W. 220 also appears unreliable and 

untrustworthy. He claims to identify the Appellant on his way 

to 13 Battalion with arms. His reference of Regiment No. of as 

many as 9 accused including the Appellant appears unusual and 

tutored. He did not disclose any culpability of the Appellant to 

any offence. The evidence of P.W. 246 also appears vague. 

Although he identified the Appellant with Regiment No. but he 

did not specify where he saw the Appellant to move around 

with arms. Admittedly having afraid he hid himself in the Line. 

He also did not disclose any culpability of the Appellant to any 

offence. The appellant was taken on remand for 7 (seven) days 

and it is obvious that his confession was obtained under 

coercion. His confession finds no corroboration. It is neither 

voluntary nor true. Such confession cannot be treated as 

evidence against the Appellant.  

Mr. Md. Aminul Islam thus submits that trail court on 

mis-appreciation of evidence on record erroneously found the 

Appellant guilty of the offence and sentenced him illegally. The 

impugned order of conviction and sentence thus calls for 

necessary interference.             



 

 

6356 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 65 is an eye witness to the occurrence and he duly 

identified the appellant. He explained in his cross-examination-

‘N¡XÑl¡ f¡¢m−u k¡u AÙ» ®l−M’ and as such the fact of asking of arms 

by the rebellions and watching of the same by the appellant in 
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no way appears inconsistent with the facts and circumstances of 

the case. The evidence of P.W. 65 bears substance and 

credibility. P.W. 76 admitted in his cross-examination that he 

served under the appellant ‘B¢j J Bp¡j£ HLC hÉ¡V¡¢mu−e ¢Rm¡jz B¢j 

HC Bp¡j£l Ad£−e Q¡L¥l£ L−l¢R’. For referring Regiment No. of 

several accused the evidence can’t be called in question as 

tutored. Such evidence of P.Ws is quite natural as the BDR 

personnel were familiar to each other with their Battalion and 

Regiment No. Moreover P.W.220 refers the Appellant with his 

Regiment No. All the P.Ws. are eye witnesses to the 

occurrence. They saw the Appellant with arms as an active 

participant to the rebellion. P.W. 246 also duty identified the 

Appellant with his Regiment No. Their evidence bears 

substance. The confession of the Appellants finds corroboration 

by the testimony of P.Ws. at least by P.W.246. It is inculpatory 

in nature. Although the Appellant was taken on remand but no 

evidence appears as of obtaining confession under coercion. 

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found the Appellant guilty of the offence and sentenced him 
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legally and it does not call for and interference.  Consequently, 

the Cr. Appeal filed on his behalf be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md.Abul Kashem 

(C.S.A.583) stated in his confessional statement- 

“Abygvb 11.00 Uvi w`‡K e¨viv‡Ki bxP n‡Z wKQy †jvK Dc‡ii w`‡K ¸wj 

K‡i MvwjMvjvR Ki‡Z _v‡K Ges A ¿̄ bv wb‡j ¸wj K‡i gvi‡e e‡j ûgwK 
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†`q| Zv‡`i K_vq cÖv‡bi f‡q wZbZjv n‡Z †b‡g Abygvb 11.45 NwUKvq 

†Kv‡Z wM‡q 16 bs Gm,Gg,wR I 10 ivDÛ ¸wj wb‡q wbR jvB‡b †diZ 

Avwm| ciw`b ch©šÍ A ¿̄ mn wbR jvB‡bB wQjvg| 26/2/09 ZvwiL 

Abygvb 11.00 Uvi w`‡K A ¿̄ †Kv‡Z †i‡L Avwm| H w`b weKvj 3.00 Uvi 

w`‡K Avevi ¸wji kã †c‡q cybivq †Kv‡Z wM‡q 16 bs Gm.Gg.wR I 10 

ivDÛ Mywj wb‡q jvB‡b †diZ Avwm| 5 Uvi w`‡K A ¿̄ wb‡q jvBb †_‡K 

†b‡g 3 bs †M‡U hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 65, 76, 220, 246 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi|’  

P.W. 76 deposed-  

‘wek„sLjvi GK ch©v‡q Avwg wbR BDwb‡U †dir Avwm| BDwb‡U Avmvi 

c‡_ 13 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Aveyj Kv‡kg, bv‡qK Avãyj evix 

miKvi, bv‡qK Gm Gg w``vi Avjx miKvi I wmcvnx wRqvDj nK‡K A ¿̄ nv‡Z 

D‡ËwRZ Ae ’̄vq †`Šov‡`Šox Ki‡Z †`wL|’ 

P.W. 220 deposed-  

‘Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ iIqvbv †`B| Avmvi c‡_ 13 

e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 49300 bv‡qK `wjj, 56861 

wmcvnx AvjvDwÏb, 58611 wmcvnx AvwbQzi, 43733 nvwej`vi Kv‡kg, 56796 
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wmcvnx gwZb 66822, wmcvnx gvmyg Avjx, 79156 wmcvnx †g‡n`x nvmvb, 

77667 wmcvnx †di‡`Šm‡K A ¿̄mn †`Šov‡`Šox Ki‡Z †`wL| Zv‡`i g‡a¨ 

A‡bK‡KB ¸jv¸wj K‡i `ievi n‡ji w`‡K hvq|’ 

P.W. 246 deposed-  

‘11
1
2 mgq BDR m`m¨iv Avgv‡K ¸wj Kivi ûgwK †`q| Avwg 

e¨vUvwjq‡b P‡j hvB f‡q I †mLv‡b Ae ’̄v Kwi| BDR iv e¨vivK j¶¨ K‡i ¸wj 

K‡i| Avwg 43733 nvwej`vi Kv‡mg, 45118 bv‡qK wRbœvZ Avjx 65330 

wmcvnx  iwk` 66822 wmcvnx gvmyg,67049 byi“j Bmjvg‡K A ¿̄mn Nyiv‡div 

Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

 C.S. Accused No.584 Sepoy/74472 Md. Delwar Khan.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.11 Sujaul Haque 

 P.W.256 Mohammad Hossain 

 P.W.320 Samima Parvin, Magistrate  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W. 11 Major Md. Suja-ul-Haque deposed that he joined 

in Peelkhana on 22.02.2009 from Jahangirabad Cantonment. 

On 25.02.2009 he joined Darbar in Peelkhana. Darbar started at 

9.00 A.M. During the course of Darbar at about 9.30 A.M. 

Sepoy Moynul entered into Darbar with arms and pointed arms 

towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. At that time he heard 

firing sound. Unlike others he came out from Darbar and 

moved towards North. At that time he came to see 20/25 BDR 

personnel coming towards Darbar with arms on firing towards 
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Darbar. He took shelter behind the tree. At that time he came to 

see some BDR personnel to run with arms and among them he 

identified Habilder Khalil, Habilder Selim, Lence Naik 

Mofazzal, Lence Naik Harun. Sepoy Sanowar, the appellant 

Sepoy Delwar and Sepoy Monjur. They all were of 36 

Battalion. Later on, considering the detoriated condition he 

went to his residence. 

In cross-examination on behalf of the appellant, he stated 

that he joined in Army in 1990 and promoted to Maj. in 2000 

and afterwards transferred to Peelkhana before 6.30 A.M he 

came to know of shifting time of Darbar for an hour. Usually no 

officer is entrusted to armory he can’t say whether arms was 

given to any BDR personnel on 25.02.2009.  He served in 36 

Battalion in 2002/2003.  

 P.W.256 Md. Hossain Sarkar deposed that on 25.02.2009 

he was on rest in Barak for his illness. He heard firing and saw 

many others with arms and agitated mood. Among them he 

could identify the appellant 74472 Sepoy Delowar. Thereafter 

he went to 13 battalion in front of Dhaka sector he came to see 
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10/12 arms rebellions. There he found 60535 Sepoy Asim with 

SMG and folded cloth on his head.  

 In cross-examination on behalf of the appellant, he stated 

that he got injury on 23.02.2009 at the time of playing wrestling 

with the appellant. He denied the suggestion that he deposed 

falsely against the appellant for sustaining injury by him.   

 P.W.320 Samima Parvin, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

21.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 300 and her 

signature 300/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.10.2009 and placed before 

him on 04.11.2009. There is no reference where the appellant 

was kept for reflection and the name of the M.L.S.S. He denied 

the suggestion that he did not certify the column 8 and that he 

did not comply the provision of 164/ 364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that In cross-examination on behalf of the appellant, he stated 

that the appellant joined in Peelkhana on 09.01.2009 from 8 

Rifle Battalion, Sylhet. He denied the suggestion that he did not 

investigate the case properly and implicated the appellant 

falsely. He further stated that P.W.256 made statement before 

him that he did not identify the Appellant but came to know his 

name later on seeing photo. He admitted that the Appellant was 

taken on remand for 10(ten) days.   

The confession of the appellant Md. Delwar Khan 

(C.S.A.584), runs as under- 

“25/02/09 Zvwi‡L †cŠ‡b AvUUvq `ievi n‡j hvB| `ievi n‡j RvqMv 

bv _vKvq em‡Z cvwi bvB| ZLb jvB‡b P‡j Avwm| jvB‡b G‡m ï‡q 

_vwK| gvby‡li ˆn-‰P k‡ã Avgvi Nyg fv‡½| Nyg †_‡K D‡V †`wL gvbyl 

Qv‡`i w`‡K hv‡”Q| Avwg I Qv‡` hvB| †`wL gvbyl `ievi nj †_‡K †ei 

n‡q jvB‡bi w`‡K †`Šov‡”Q| †`wL 1 R‡bi nvZ †_‡K i³ Si‡Q| cv‡ki 

GKRb wRÁvmv Kivq †m Rvbvq `ievi n‡j †Mvjv¸wj n‡”Q| Qv` †_‡K 

5/6 wgwbU ci Avwg jvB‡b P‡j Avwm| 1/1
1
2  N›Uv jvB‡b _vwK 2Rb 
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gy‡Lvkcov A ¿̄mn †jvK Av‡m| e‡j gv`vi †PvZ jvBb †_‡K †ei n A ¿̄ 

†b| †cvlvK c‡o wb‡P bvwg| †KvqvU©vi Mv‡W© hvB| 1 Uv ivB‡dj †bB| 

20 ivDÛ ¸wj †bB| jvB‡bi cwðg cv‡k Uq‡j‡Ui `w¶‡b gvjvgvj 

ivLvi RvqMvq e‡m _vwK| c‡ii w`b mvivivZ HLv‡b _vwK| 26/2/09 

ZvwiL mKv‡j ¶zavi Kvi‡b jvB‡b Avwm| Av‡cj U¨vsK †_‡K we¯‹yU cvwb 

LvB| †gvevBj wM‡q Av‡Mi RvqMvq wM‡q e‡m _vwK| ỳcyi †ejv gmwR‡`i 

gvB‡K ïwb hvi hvi A ¿̄ Rgv †`I| Avwg †KvqvU©vi Mv‡W© A ¿̄¸wj Rgv 

†`B| jvB‡b G‡m bvgvR c‡o ïB| †`wL †jvKRb †`Šov‡`Šwo K‡i †ei 

n‡”Q| AvwgI wmwfj Kvco c‡o bZyb †R,wm,I †KvqvU©vi I †WBix dv‡gi 

cv‡ki iv¯—v w`qv Iqvj UcKvBqv †ei nB| MveZjx evmó¨vÛ hvB| ILvb 

†_‡K Kvcvwmqv hvB| miKvix †Nvlbv ï‡b 1/3/09 Zvwi‡L †hvM`vb Ki‡Z 

Avwm| 

bs-74472 wmt †gvt †`‡jvqvi Lvb” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that he joined in Peelkhana on 

22.02.2009. The identification of the Appellant by P.W 11 

appears unworthy of credit. The Appellant hailed from 36 

Battalion and P.W 11 as admitted in his deposition, hailed from 

Jahangirabad cantonment and joined in Peelkhana on 
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22.02.2009. He had no occasion to be familiar with the 

Appellant. It was impracticable to identify the Appellant from 

behind the tree and in the situation while 20/25 rebellions were 

running on firing. The evidence of P.W. 256 also inspires no 

confidence. He hailed from 13 Battalion and as such he had no 

occasion to be familiar with the Appellant. His identification to 

the Appellant thus bears no substance. P.W. 654, the 

investigation officer admitted that P.W. 256 did not depose 

before him when he came to know the Appellant. It seems he 

referred the Regiment No. of the Appellant being tutored. His 

above identification of the Appellant thus bears no substance. 

Admittedly he was taken on remand for 7(seven) days at two 

times. The confession of the Appellant appears neither 

voluntary nor true and such confession cannot be used as 

evidence against the Appellant. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it calls for necessary interference. Consequently, the Cr. 

Appeal  filed on behalf of the appellant be allowed.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 11 and 256 are eye witnesses to the 

occurrence. Both of them saw the Appellant with arms. P.W.11 

identified the Appellant with his Battalion No. and P.W 256 

identified him with his badge No.  As such there is no doubt to 
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the identification of the Appellant. The testimony of P.W.256 

bears substantive evidence. He is an eye witness to the 

occurrence. He saw the Appellant with S.M.G in his hand 

which finds corroboration by his own confession. He admitted 

of taking arms which has been corroborated by P.Ws. Although 

he was taken on remand but no evidence appears that it was 

obtained under coercion. P.W 320, the confession recording 

Magistrate duly certified his confession as voluntary. The 

confession of the Appellant being voluntary and true it can 

solely be based for conviction.  

The learned Deputy Attorney General further submits 

that trial court on proper appreciation of evidence on record 

rightly found the Appellant guilty of the offences and sentenced 

him accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on behalf of the appellant be 

dismissed.       

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Delwar Khan (C.S.A.584), 

stated in his confessional statement- 

“1/1
1
2  N›Uv jvB‡b _vwK 2Rb gy‡Lvkcov A ¿̄mn †jvK Av‡m| e‡j 

gv`vi †PvZ jvBb †_‡K †ei n A ¿̄ †b| †cvlvK c‡o wb‡P bvwg| 

†KvqvU©vi Mv‡W© hvB| 1 Uv ivB‡dj †bB| 20 ivDÛ ¸wj †bB| jvB‡bi 

cwðg cv‡k Uq‡j‡Ui `w¶‡b gvjvgvj ivLvi RvqMvq e‡m _vwK| c‡ii 

w`b mvivivZ HLv‡b _vwK| 26/2/09 ZvwiL mKv‡j ¶zavi Kvi‡b jvB‡b 

Avwm| Av‡cj U¨vsK †_‡K we¯‹yU cvwb LvB| †gvevBj wM‡q Av‡Mi 
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RvqMvq wM‡q e‡m _vwK| ỳcyi †ejv gmwR‡`i gvB‡K ïwb hvi hvi A ¿̄ 

Rgv †`I| Avwg †KvqvU©vi Mv‡W© A ¿̄¸wj Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. 11 and 256 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. His taking up 

arms finds corroboration  by his own confessional statement.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 11 and 256 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 11 deposed- 

‘Avwg ZvwK‡q ‡`wL 20/25 Rb BDR Gi  mk ¿̄ `j `ievi n‡ji w`‡K 

†`Šwo‡q Avm‡Q †KD †KD `ievi n‡ji ZvK K‡i dvqvi Ki‡Q| Avwg Mv‡Qi 
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Avov‡j hvB †mB mgq mk ¿̄ BDR ˆmwbKMb Avgvi mvg‡b w`qv A ¿̄ mn †`Šwo‡q 

hvq| Zviv n‡jb nvwej`vi Lwjj, nvwej`vi †mwjg, j¨vt bv‡qK †gvdv¾j, j¨vt 

bvt nvi“b, wmcvnx mv‡bvqvi, wmcvnx †`‡jvqvi, wmcvnx gÄyi mevB 36 

e¨vUvwj‡q‡bi m`m¨|’  

P.W. 256 deposed-  

‘nUvr fire  ïwb| A‡bK‡K A ¿̄ wb‡q D‡ËwRZ †`wL| Zv‡`i g‡a¨ 

74472 wmcvnx †`‡jvqvi‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.585 Sepoy/78602 Md. Lavlu Gazi.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.69 Md. Tarikuzzaman 

 P.W.466 Md. Kabir Hossain 

 P.w.474 Md. Jamal Haider  

P.W. 332 Shamima Parvin and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.69 Maj. Md. Tariquzzaman deposed that on 

25.02.2009 he attended Darbar. Two Sepoys entered into 

Darbar with arms. Sepoy Moyeen was disarmed and Sepoy 

Kajal ran away. There happened firing outside Darbar.  BDR 

personnel present in Darbar were taking exist. He along with 

officers tried to bring them back. Coming out from Darbar and 

on the way to his residence he came to see 20/25 armed BDR 

personnel and among them he could identify Sepoy Sariful, 

Sepoy Shah Alom, the Appellant Sepoy Loblu Gazi and 

Robiul Islam. He came to his residence at about 10.30 A.M. 

BDR personnel were making firing towards officer’s quarter. 

..................... ................................................. 
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 In cross-examination on behalf of the Appellant, he 

stated that he identified 119 items. He can’t say where from and 

who recovered the alamats. He deposed before I.O. on 

14.03.2009 and I.O. read over statement to him. He deposed 

before I.O. that he saw 15/20 armed BDR personnel. Col. 

Shams and Col. Taslim were with him. BDR personnel went 

away defying his order. He denied the suggestion that he left 

Darbar defying the order of D.G. He became afraid having seen 

the armed soldiers moving towards Darbar. He denied the 

suggestion that he did not see the Appellant and that he did not 

serve under him and that he deposed falsely.  

P.W. 466 Md. Kabir Hossain deposed that on 27.10.2009 

he identified 78602 Sepoy Lablu Gazi from video footage. He 

identified the picture material exhibit CXXXI and his signature 

exhibit CXXXI-A. 

In cross-examination on behalf of the Appellant, he stated 

that there is no reference of case number in the picture and there 

is no date in support of the signature. He denied the suggestion 

that the picture was not of Lablu Gazi and that he deposed 

falsely. 
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P.W.474 Md. Jamal Haider deposed that he identified 

78602 Sepoy Loblu Gazi from video footage of the occurrence 

held on 25-26 Feb, 2009. He exhibited the picture of Loblu Gazi 

exhibit CXXXI and his signature exhibit CXXXI-B. 

In cross-examination on behalf of the Appellant, he stated 

that he deposed before the I.O. on 24.10.2009. He denied the 

suggestion that he deposed before the I.O. as of identification of 

picture of Lovlu Gazi. At the time of occurrence, he was in 

Peelkhana. There is no reference of number of the case and date 

in support of the signature. He denied the suggestion that the 

picture was not of Loblu Gazi and that he deposed falsely.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant Lovlu Gazi came to Peelkhana on 

03.01.2009 from 25 Battalion, Panchagarh to participate in 

‘Tatto Show’. He did not seize the list of participants in ‘Tatto 

Show’.  P.W.69 deposed before him that he saw 15/20 Sepoys 

with arms. P.W.69 did not refer the Battalion/Regiment number 

of the Appellant before him. There held no TIP of the 

Appellant. P.W.466 identified the Appellant from video 
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footage. The Appellant was attached with signal sector and he 

was arrested on 11.10.2009 and taken remand for 7 days. He 

denied the suggestion that he obtained the confession of the 

Appellant under coercion. 

The confession of the Appellant Sepoy Md. Lovlu Gazi 

(C.S.A.585), runs as under- 

“Avwg cÂMo 25 ivB‡dj e¨v‡Uwjqv‡b AvwQ| 31/1/09 Zvwi‡L 

wcjLvbvq Avwm UvU«y †kv Ki‡Z| 36 e¨v‡Uwjqv‡bi mv‡_ mshy³ wQjvg| 

25/02/09 ZvwiL mKvj 8.30 cÖwk¶b gv‡V †R,wm,I gv‡V Avwm UvU«y †kv 

Gi cyi‡bv Kvco Rgv w`‡Z| AvbygvwbK 9.00 Uvq jvB‡b Avwm| wekªv‡g 

wQjvg| nVvr †`wL †jvKRb †`Šov‡`Šwo Ki‡Q| Avwg 2/1 Rb‡K Kvib 

wRÁvmv Kwi| Zviv e‡j `iev‡i MÛ‡Mvj nB‡Z‡Q| Avwg wUb‡mW †_‡K 

36 Gi jvB‡b hvB| †`wL gy‡Lvkcov A ¿̄avix 3/4  †`ŠovBqv Avm‡Z‡Q| 

Avwg I‡`i †`‡L f‡q 36 Gi c~‡e© †÷v‡i AvZ¥‡Mvcb K‡i _vwK| Abygvb 

12.30 Uvq †ei nB| †`wL 1Uv wcKAvc| wcKAv‡ci 3/4  Rb ‡jvK 

Avgv‡K wcKAv‡c IV‡Z e‡j| Avgv‡K †Rvo K‡i DVvq| Avgv‡K 

nvwZqvi †`q| ¸wjmn Gm,Gg,wR †`q| Avwg ewj Avwg Gm,Gg,wR 

Pvjv‡Z cvwi bv| Iiv e‡j ZyB a‡i ivL| †Rvo K‡i nvwZqvi †`q| 

Avgv‡K 1bs †M‡Ui Kv‡Q bvgvBqv †`q| e‡j †M‡U wWDwU K‡i|  Avwg 

nvwZqvi wb‡q wi‡µqvkb i“‡gwM‡i TV wM‡q mvg‡b e‡m cwo| mvivivZ 
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ILv‡b _vwK| ciw`b mKvj 9.30 wgwb‡U jvB‡b hvB| wekªvg †bB| †ejv 

9.30 Uvq 36 Gi †Kv‡Z A ¿̄ Rgv †`B| †ejv  2.30Uvi w`‡K 36 Gi 

K¨vw›U‡bi †cQb w`‡q †`Iqvj UcKvBqv MveZjx hvB| ILvb †_‡K 

wSbvB`n PvPvi evmvq hvB| miKvix †Nvlbv ï‡b 1/3/09 ZvwiL 1 bs 

†M‡U Avwm| 3 ZvwiL Avgv‡K †fZ‡i XyKvq|” 

Mr. M. A. Muntakim, the learned Advocate appearing on 

behalf of Appellant submits that P.W.69 hailed from signal 

sector and the Appellant hailed from 25 Rifle Battalion, 

Panchagar and joined in Peelkhana on 03.01.2009 to participate 

in Tat-to-show. P.W.69 had no familiarity with the Appellant. 

He also admitted in his cross-examination ‘Bp¡j£l¡ Bj¡l 

CE¢e-V Q¡L¥l£ L-l bvÕ. He did not refer the Battalion and 

Regiment No. of the Appellant. No corroborative evidence 

appears. His testimony thus appears unreliable and 

untrustworthy. The evidence of P.W.466 and 474 does not bear 

any substance. They identified the Appellant from video-

footage exhibit CXXXI. They are merely formal witnesses. As 

admitted by I.O the Appellant was taken on remand for 7 days 

and obviously it is a production of torture. It does not carry any 

evidentiary value. Trial court having failed to assess and weigh 
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the evidence on record erroneously found him guilty of the 

offices and sentenced him arbitrarily.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that admittedly P.W. 69 hailed from 25 Rifle Battalion, 

Panchargar, but on joining in Peelkhana he was attached with 
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signal sector. P.W.654 admitted that P.W.69 was attached with 

signal sector. So there is no doubt to the identification of the 

Appellant by P.W.69. P.W 69 is an eye witness to the 

occurrence. He saw the Appellant with arms. The confession of 

the Appellant as he admitted in taking SMG and availed 

himself on a pick-up has been corroborated by the testimony of 

P.W. 69 and exhibit CXXXI. The prosecution evidence appears 

consistent, convincing, reliable and trustworthy and trial court 

on proper assessment of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference.   In above context, the Cr. 

Appeal filed on behalf of the Appellant is liable to be 

dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Lavlu Gazi 

(C.S.A.585), stated in his confessional statement- 

“ Avwg wUb‡mW †_‡K 36 Gi jvB‡b hvB| †`wL gy‡Lvkcov A ¿̄avix 3/4  

†`ŠovBqv Avm‡Z‡Q| Avwg I‡`i †`‡L f‡q 36 Gi c~‡e© †÷v‡i 

AvZ¥‡Mvcb K‡i _vwK| Abygvb 12.30 Uvq †ei nB| †`wL 1Uv wcKAvc| 

wcKAv‡ci 3/4  Rb ‡jvK Avgv‡K wcKAv‡c IV‡Z e‡j| Avgv‡K †Rvo 

K‡i DVvq| Avgv‡K nvwZqvi †`q| ¸wjmn Gm,Gg,wR †`q| Avwg ewj 

Avwg Gm,Gg,wR Pvjv‡Z cvwi bv| Iiv e‡j ZyB a‡i ivL| †Rvo K‡i 

nvwZqvi †`q| Avgv‡K 1bs †M‡Ui Kv‡Q bvgvBqv †`q| e‡j †M‡U wWDwU 

K‡i|  Avwg nvwZqvi wb‡q wi‡µqvkb i“‡gwM‡i TV wM‡q mvg‡b e‡m 

cwo| mvivivZ ILv‡b _vwK| ciw`b mKvj 9.30 wgwb‡U jvB‡b hvB| 

wekªvg †bB| †ejv 9.30 Uvq 36 Gi †Kv‡Z A ¿̄ Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.332 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 69 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 466 and 474 identified the 

appellant form video footage exhibit CXXXI. The footage 

figures him as a rebellion on the pick-up with SMG along with 

other armed rebellions which finds corroboration by his 

confessional statement.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 69 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 69 deposed-  

‘`ievi nj †_‡K †ei n‡q Avgvi evmvq hvIqvi c‡_ 20/25 Rb mk ¿̄ 

ˆmwb‡Ki `j †`wL G‡`i g‡a¨ wmcvnx kwidzj wmcvnx kvn Avjg, wmcvnx jvejy 

MvRx I ewaDj Bmjvg‡K †`L‡Z cvB|’  
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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C.S. Accused No.598 Naik/49300 S.M. Dalil Uddin.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.4 Lt. Col. Samsul Alom 

 P.W.112 Nayeb Subeder Mannan 

 P.W.115 Habilder A. Jalil 

 P.W.220 Habildar Motahar Hossain 

 P.W.358 Momenul Hasan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Shahidur Rahman (C.S.A.341) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.4 Col. Md. Shamsul Alam Chowdhury deposed that 

he had his posting at Peelkhana from 01.02.2009 to 11.03.2009 

as sector commander of 44 Battalion. Prior to that he was in 18 

Rifle Battalion at Rangamati. He was transferred to special 

security force on 05.02.2009 but DG, BDR and Dhaka Sector 

Commander detained him for BDR week. 44 Rifle Battalion 

was entrusted for decoration and arrangement of Darbar Hall on 

25.02.2009. Prior to that on 24.02.2009 he and Lt. Col. Shahid, 

24 Rifle Battalion was entrusted for drill on the occasion of the 

BDR week. He was also entrusted as Chief Security Officer for 

Prime Minister at her majesty’s appearance at Peelkhana on 

24.02.2009. On the occasion of BDR week he performed his 

duty properly. He came to Darber Hall at 8.00 A.M. on 

25.02.2009 and made all arrangement. Darber started at 9.00 

A.M. with recitation from holy Quarn. Thereafter DG started to 

deliver his speech. When DG was delivering speech on “X¡mi¡a 
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LjÑp§Q£” a Sepoy entered into Darber Hall from southeast corner 

with arms and rushed towards DG. He cried out and moved 

towards Stage. Instantly Col. Mujib, Col. Anis, Col. Elahi and 

some others came up on the Stage. Meanwhile a sepoy pointed 

rifle on the head of DG. The Sepoy was seemed trembling. He 

was Moyeen of 13 Battalion. He caught hold him and unarmed 

him. Brig. Gen. Bari, Col. Anis, Captain Mannan, Lt. Col. Elahi 

and some other officers also came up and detained Moyeen on 

the stage.  He requested DG to leave Darber. DG directed the 

officers to control troops saying that Darbaer be held. He came 

down from the stage and tried to control the troops. At that 

instance he came to hear a firing sound from west door of 

Darber Hall and also came to hear some other firing sounds and 

came to see that the persons present in the Darber were taking 

exist on their way they like. He further came to see 6/7 BDR 

personnel to move aimlessly without belt and cap in the north 

field adjacent to Darber Hall. The officers inside the Darber 

Hall became at a fix and could not understand what to do. He 

came forward to DG. He along with Col. Anis and some other 
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officers requested DG to leave Darber Hall. DG asked them to 

control the troops and to bring them back. .................... 

......................................... He also came out from Darber Hall in 

order to maintain the instruction of DG but meanwhile Darber 

became empty. Lt. Col. Enayet, commander of 36 Battalion, 

Maj. Shahnewaz, Maj. Humayun, Maj. Salah and Maj. Shahid 

along with some other officers followed him. On his way out he 

directed J.C.O’s in Darber Hall to control the troops and as per 

his direction Subeder Ismail, Lance Subeder Saidul and some 

others of his unit went outside. Coming out from Darber Hall 

he tried to control his troops. He saw them to take stand at 

different places. He tried to make them understand that by 

making disorder no problem would be solved. He invited them 

to come back to Darber Hall and solve their problem on 

discussion. He found soldiers in the mood of indecision. There 

was a hue and cry and fire was going on all around. BDR 

personnel tried to understand him. He presumed that the 

soldiers were in mind to come back to Darber Hall. Some 

officers were trying to control troops. At that time 4/5 Habilders 

and Soldiers with a rank of Naik appeared behind him and told 
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‘E¢e J 44 Hl C.O, E¢eJ®a¡’ Army officer, Ee¡l¡ HL S¡®al Hhw ®L¡e 

EfL¡l Ll®h e¡ z 13 hÉ¡V¡¢muel k¡l¡ B¢Rp a¡l¡ Qm hÉ¡V¡hmu®ez hÉ¡V¡¢mu®e 

¢N®u ¢pÜ¡¿¹ ®ehz’ At that time there were 1000/1500 soldiers 

before him. A large number of soldiers left for 13 Battalion. 

Some JCO’s were beside him. He asked Subader Maj. SM 

Alcher Bir Protick to control them and to bring them back but 

troops went away. Habilder Bayazid Uzzaman and the 

Appellant Naik Dalil also asked BDR soldiers of 36 Battalion 

to come up and at his direction Habilder Kashem, Lokman, 

Faruk Sheikh, Lance Naik Barek, Lance Naik Shamim along 

with others went away saying ‘Qm k¡C ®L¡®bz ®L¡®b ¢N®u hÉhØq¡ ¢ehz’ 

At that time he came to see Lt. Col. Enayet. Commander of 36 

Battalion and Col. Mujib beside him. He informed Col. Enayet 

as of going away of his troops. Col. Enayet also asked the 

soldiers to come back and later on followed them. 

…………………………...  

In cross-examination on behalf of the Appellant, he 

stated that he did not depose in any case earlier. There was no 

departmental proceeding against him. But there was a 

complaint against him for the cause of early marriage. He got 



 

 

6402 

commission on 27.06.1986 and joined in BDR on deputation on 

6th August, 2009. On 22.02.2009 at noon for the 1st time he 

came to know of the demands of BDR personnel from Sector 

Commander. Since he was a senior to him he had no scope to 

make any opinion over the subject. Darber was scheduled at 

8.00 A.M. but afterwards it started at 9.00 A.M. He did not 

know the reason of delay. Excepting Imam, all the persons 

present in Darber were with uniform. Sheikh Shahidur Rahman 

never served under him. There is no scope to enter into Darber 

with arms. He cannot say when posting from Army on 

deputation in BDR was started. He tried to manage them who 

created violence in Darber. He requested DG twice to leave 

Darber but DG directed him to control the troops. He conveyed 

the direction of D.G. to Col. Golger, Col. Moazzam, Col. Aftab 

and other officers. He denied the suggestion that being failed to 

obey the direction of DG for his negligence, all the BDR 

personnel left Darber. He asked Subeder Maj. Anser Ali, 

Habilder Abul Kashem, Habilder Lokman Hossain, Naik 

Sheikh Shahidur Rahman, Lance Naik Abul Barek and Lance 

Naik Gias and some others to control the troops. At the initial 
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point when he tried to control the BDR personnel they did not 

ill-behaved with him but afterwards they threatened him. He 

denied the suggestion that he is an unsuccessful Army officer. 

On 25.02.2009 there was firing incessant way. He denied the 

suggestion that at the time of crossing the road he had 

altercation with twoBDR personnel. No officer of his Battalion 

was done to death. He did not know the condition of 

J.C.Os………………… He denied the suggestion that the 

rebellion started at the moment when he asked DG to leave 

Darber. DG in his speech over ‘X¡m i¡a LjÑp§Q£’- ‘‘H~ LjÑp§Q£l EÜa 

AbÑ k¡l¡ Eq¡−a Awn ®eu ¢e a¡−cl−LJ miÉ¡wn ®cu¡ q−u−R Hhw h¡L£ AbÑ   

BDR Hl LmÉ¡−e hÉhq¡l Ll¡ q−hz’’ DG had his chair on the stage. 

On the back of the stage none was there behind the screen. He 

denied the suggestion that rebellion started at the point when he 

asked to catch hold soldiers who made firing. He cannot say 

whether DG went to Army headquarter shifting Darber for an 

hour. ……………………….After detaining Sepoy Moyeen the 

arms was with him (Moyeen). To south-west corner of Darbar 

Hall there were 1000/1500 BDR personnel. He can’t say of 
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which Battalions but the soldiers of 13 and 36 Battalions were 

also there. …………………………..  

In cross-examination on behalf of the Appellant, he 

further stated that he remained in Peelkhana for 24 days. So he 

did not know how usufructs of Peelkhana were enjoyed and by 

whom. The Appellant hailed from 13 Battalion. He did not 

know his regiment number. He did not serve under him prior to 

25.02.2009. He identified the Appellant with his rank badge 

and name plate. He can’t say how many BDR persons named 

Dalil were in 13 Battalion. He reiterated that he deposed of this 

Appellant named Dalil. He denied the suggestion that he 

deposed falsely.  

P.W. 112 NSub Md. Abdul Mannan deposed that on 

25.02.2009 he went to Darber. Darber started at 9.00A.M. Sepoy 

65140 Moyeen entered into Darber with arms. BDR personnel 

cried out in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR 

personnel were taking leave of Darber. He came out from Darber 

and in front of Dhaka sector he came to see 100/2000 soldiers 

with arms. Among them he could identify JCO 3167 Subeder 

Maj. Jobayer, JCO 5717 NSub Matin, JCO 6320 NSub Helal, 
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37606 Habilder Kibria, 37885 Habilder Fater Ali Munshi, 37384 

Habilder Hatem Ali, 69013 Sepoy Litu, 26457 Habilder 

Shafiqul, the Appellant 49300 Naik Dalil Uddin, 79399 Sepoy 

Atikur, 43968 Habilder Shahidul, 38871 Naik Bari Sarker, 

39127 Md. Ekramul Hoque, 52103 Naik Gias Uddin and 78378 

Sepoy Azizur. He found them to move towards Darber.  

In cross-examination on behalf of the Appellant, he denied 

the suggestion that DDG Bari fired taking fire arm from 

Majaher. He denied the suggestion that he misappropriated 

money. He cannot say whether Naik Dalil went to Darber. He 

denied the suggestion that Naik Dalil was in Barak. He denied 

the suggestion that he deposed falsely implicating the accused.  

P.W.115 Md. Abdul Jalil deposed that on 25.02.2009 he 

was on duty at Babor ground. At about 9.30 A.M. he heard firing 

from the side of Darber. He came back to Barak of 13 Battalion. 

He informed the Deputy Commander of firing. He came to see 

BDR personnel to move with arms and among them he could 

identify 63227 Sepoy Masud, 26457 Habilder Shafiqul, 50590 

LNk Jahir, 79463 Sepoy Sadullah, 78378 Sepoy Atikur, the 

Appellant 49300 Naik Dalil, 56202, LNk Altaf, 58589 Sepoy 
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Baki Billah, 69110 Sepoy Jakirul and 79399 Sepoy Atiqur, all 

were of 13 Battalion. He also identified 79317 Sepoy Mehedi 

Hasan, 76228 Sepoy Mizanur. Many of the armed personnel 

were somewhere moving towards Darber by making fire. At 

evening he left Peelkhana and went to his residence.  

No cross-examination was made on behalf of the 

Appellant.  

 P.W.220 Habilder Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

unit. On his way to 13 Battalion he came to see 38557 Habilder 

Forhad Hossain, the Appellant 49300 Naik Dalil, 56861 

Sepoy Alauddin, 58611 Sepoy Anisur, 43733 Habilder 

Kashem, 56796 Sepoy Motin, 66822 Sepoy Masum Ali, 79156 

Md. Mehedi Hasan and 77667 Sepoy Ferdous to run with arms. 

He also came to see some of them to make firing. Afterwards 

he went to his residence at outside Peelkhana.  
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In cross-examination on behalf of the Appellant, he 

stated that he deposed alone before I.O. He can’t say whether 

anyone deposed before I.O. on that day. He denied the 

suggestion that he did not see the Appellant.  

 P.W.358 Momenul Hasan, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

02.11.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 653 and his 

signature 653/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that there is no reference of case number in confessional 

statement. He denied the suggestion that he did not follow the 

provisions of law in recording the statement of the Appellant. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he recorded the statement of P.W.4 on 07.03.2009. 

He arrested the Appellant on 26.10.2009. The Appellant hailed 

from 13 Rifle Battalion. P.W.4 was the commanding officer of 

44 Battalion. The Appellant and the witness did not serve 
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together. In the statement of P.W.4 there is no reference of 

Regiment number of the Appellant. He recorded the statement 

of P.W.112 on 26.08.2009. P.W. 112 did not specify the time in 

his statement when he saw the Appellant. He recorded the 

statement of the P.W.115 on the same date on 26.08.2009 and 

that of P.W.220 on 25.08.2009. P.W. 220 also did not specify 

the time to see the Appellant. No T.I.P of the Appellant was 

held. He denied the suggestion that he implicated the Appellant 

falsely.  

The confession of the Appellant Naik S.M. Dalil Uddin 

(C.S.A.598), runs as under- 

“¢hNa 20/02/09 Cw−lS£ pL¡m Ae¤j¡e 8.00 V¡l pju clh¡−l k¡Ju¡l 

SeÉ cmCe Ll¡uz pL¡m Ae¤j¡e 9.30 V¡l pju HLSe ¢p¢eul 

q¡¢hmc¡−ll ®ea«−aÅ clh¡−l lJu¡e¡ qCz Ae¤j¡e 8.50 V¡l pju clh¡l 

q−m fÐ−hn L¢lz B¢j ¢fR−el p¡¢ll ¢c−L h¢pz Ae¤j¡e 25/30 ¢j¢eV 

clh¡l Qm¡l fl qW¡v L−l HL¢V g¡u¡l Hl në öe−a f¡Cz p¡j−e 

ph−m¡L c¡¢s−u k¡uz ph¡C ®R¡V¡R¤¢V Ll−a b¡−Lz AeÉ ph¡l ja B¢jJ 

¢fRe ¢cL ¢c−u clh¡l ®b−L ®hl q−u Bj¡l 13 eðl hÉ¡V¡¢mu−e Bmg¡ 

®L¡Çf¡e£l °p¢eL m¡C−e Q−m B¢pz fÐ¡u 40/50 ¢j¢eV fl j¤−M¡nd¡l£ 

4/5 Se °p¢eL H−p AÙ» ®eu¡l SeÉ h−mz N¡¢m N¡m¡S L−l Hhw AÙ» e¡ 
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¢e−m …¢m Ll¡l ýj¢L ®cuz ¢LR¤re fl öe−a f¡C ®k, AÙ» e¡ ®eu¡l 

L¡l−e q¡¢hmc¡l B¢SS−L …¢m Ll¡ q−u−Rz f−l fÐ¡−el i−u ®L¡−a k¡Cz 

®L¡a ®b−L HL¢V l¡C−gm J 30 l¡Eä …¢m ¢e−u H−p m¡C−e ¢hR¡e¡l 

e£−Q m¤¢L−u l¡¢Mz kMe j¤−M¡nd¡l£ ®m¡L…−m¡ Bpa aMe h¡bl¦−j ¢N−u 

m¤¢L−u b¡La¡jz h¡bl¦−j HL fkÑ¡−u HLh¡l e¡−uL ®L±a¥L L¤j¡l ®L 

AÙ»pq ®cM−a f¡Cz Hi¡−h °p¢eLm¡C−e p¡l¡¢ce p¡l¡l¡a AhÙÛ¡e L¢lz 

26/2/09 Cw−lS£ plL¡l£ ®O¡oe¡ ö−e Ae¤j¡e ®hm¡ 2.00 V¡l ¢c−L AÙ» 

J …¢m ®L¡−a Sj¡ ¢c−u B¢pz Ae¤j¡e 3.00 V¡l ¢c−L ¢fmM¡e¡l ¢fR−el 

®cu¡m Vf¢L−u ¢fmM¡e¡ ®b−L ®hl q−u k¡Cz plL¡l£ ®O¡oe¡j−a 

1/03/09 ¢fmM¡e¡u q¡¢Sl qCz 03/03/09 Cw−lS£ ¢fmM¡e¡u fÐ−hn 

L¢lz ” 

The confessional statement of co-accused Shahidur 

Rahman (C.S. A.341) runs as under- 

“MZ 25.02.09 Bs ZvwiL 13, ivB‡dj& e¨vUvwjqv‡bi ev‡¯‹U MÖvD‡Û, 

Qvwgbv †Lvjvi `vwqZ¡ wQj Avgvi| 13, ivB‡d‡ji Avjdv †Kv¤úvbxi 

bv‡qK Av: AvwRR Avgv‡K †jvK bv †`Iqvq Avwg Qvwgqvbv Lyj‡Z cvwi bv 

Ges †m †Kv¤úvbxi ˆmwbK jvB‡b G‡m Avwg NygvB| ZLb mKvj 7.30 

Uv| AvbygvwbK mKvj 9.30 Uvq wmcvnx gvmyg Avgv‡K Nyg †_‡K †W‡K 

e‡j I Í̄v` dvqvi n‡”Q ZvivZvwi D‡Vb| ZLb Avwg DwV Ges ¸wji kã 

ïwb| 10/15 wgwbU ci dvqvi GKUz nvjKv n‡j nvwej`vi Avjg Avgv‡`i 
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†Kv¤úvbx jvB‡bi bx‡P G‡m euvwk w`‡q e‡j evP‡Z PvB‡j †nj‡gU cÖ‡mm 

c‡o bx‡P Avm| †Kv‡Z hvI A ¿̄ bvI Avwg© Xz‡K †M‡Q|  Avwg mn 

A‡b‡KB ZLb †nj‡gU cÖ‡mm c‡i bx‡P bvwg| wKš‘ cÖPÛ †Mvjv¸wji 

Kvi‡b mvg‡b AvMv‡Z bv †c‡i gmwR‡`i mvg‡b A‡cÿv Kwi| ¸wj GKUz 

Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc †bB, 

g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj _v‡K| 

bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q| Avwg mn A‡b‡KB 36 

e¨v‡Uwjqv‡bi ˆmwbK jvB‡bi 4 Zjvq cwðg cv‡k¦© hvB| ZLb `wÿb w`K 

†_‡K jvB‡bi wfZ‡ii w`‡K GKwU eªvk Av‡Q| 4 Zjvq DVvi ci GKRb 

nvwej`vi †`L‡Z cvB| nvwej`v‡ii e¨vQ †`wL| bvg wQj bv| `wÿb w`K 

†_‡K jvB‡bi wfZi eªvk Avm‡j AvwgI GKwU dvKv eªvk dvqvi Kwi| eªvk 

dvqvi Kivi 2/3 wgwbU ciB Avgiv Avgv‡`i BDwb‡U P‡j Avwm| Avmvi 

ci kywb †j: K‡Y©j (36 Gi wm,B,I) gviv †M‡Q| wmcvnx wRqvDj nK 

(13 wm‡U) Avgv‡K  e‡j I Í̄v` RxebwU ¯̂v_©K Kvib AvR GKwU ¸wj 

mwVK RvqMvq LiP K‡iwQ| 10/15 wgwbU wmcvnx gvmyg, jv: bv: kwd‡Ki 

mv‡_ KvVvj evMv‡b e‡m _vwK| Zvici 3 bs †MB‡U hvB| wM‡q wU.wf 

†`wL| ZLb m`i †Kv¤úvbxi bv‡qK wRqv e‡j ÔÔ gy‡L Kjv w`‡q e‡m 

†_‡Kv bv, Wvj fv‡Zi K_v I wbe©vP‡bi K_v wKQz wgwWqv‡K ej| Avwg 

wgwWqvi mv‡_ K_v ej‡Z A¯̂xK…wZ Rvbv‡j †m›Uªvj Avi wci bv‡qK kixd 

†Uwe‡ji Kvco w`‡q gyL †e‡a †`q Ges e‡j GLb †KD wPb‡Z cvi‡e bv| 
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ZLb Avwg Rvbvjvi wfZi w`‡q wgwWqvi mv‡_ K_v ewj| Avgvi K_v 

cQ›` bv nIqvq kixd Avgv‡K av°v w`‡q mwi‡q w`‡q wb‡RB K_v e‡j| 

ZLb Avwg KvVvj evMv‡b wM‡q e‡m _vwK| 2/3 wgwbU e‡m ˆmwbK †g‡m 

hvB| bv Í̄v LvB| bv Í̄v †L‡q KvVvj evMv‡b Avwm| Avgvi †Kv¤úvbxi 

wmcvnx byiæ Avgv‡K e‡j I Í̄v` Gw`‡K Av‡mb| †m Avgv‡K e‡j †g‡m 

GKRb Awdmvi Av‡Q Zv‡K evPv‡Z n‡e| ZLb AvwgI byiæ wM‡q †`wL 

Awdmvi Av‡Q| ZLb Avwg GKwU Mvox wb‡q G‡m H Awdmvi‡K ¯̂U© w`‡q 

†KvqvU©vi Mv‡W© wbivc‡` cvVv‡q †`B| Zvici Avwg 3 bs †MB‡U wWDwU 

Ki‡Z Avwm| 4 Uv 4.30 Uv ch©šÍ wWDwU Kwi| Zvici jvB‡b hvB| 

ev‡Zi Lvevi †L‡q I bvgvR c‡i ivZ 8 Uv| 8.30 Uvq jvB‡bi bx‡P 

KvVvj Zjvq Avwm| Ges wmcvnx gvmy` j¨v: bv‡qK kdx G‡`i mv‡_ e‡m 

ivZ KvUvB| dR‡ii AvRv‡bi ci jvB‡b P‡j hvB| wM‡q bvgvR c‡i 

bv Í̄v †L‡q Nywg‡q cwo| D‡jøL¨ Avgvi mv‡_ e‡m _vKv gvmyg j¨v: bv‡qK 

mdx Giv A ¿̄ mw¾Z wQj| 10 Uvi w`‡K Nyg †_‡K DwV| †cvlvK c‡o 

A ¿̄ nv‡Z wb‡q 3 bs †MB‡U P‡j hvB| wM‡q wU.wf †`L‡Z _vwK| †mLv‡b 

Avwg 13 ivB‡d‡ji nvwej`vi Zv‡ni I j¨v: bv‡qK GKivg, Avi wci 

bv‡qK kixd mn A‡b‡KB A ¿̄ nv‡Z wWDwU‡Z †`wL| BZg‡a¨ GKwU wcK 

Avc Mvox (we.wW. Avi Gi Mvox) Av‡m| Avgiv †ei n‡q wW,G,wW ‡ZŠwn` 

mn ‡gvU 5 Rb‡K H Mvox‡Z †`wL| ZLb wW,G,wW †ZŠwn` mv‡ne e‡j 

Avgiv hgybvq hvw”Q, †Zvgiv wVKg‡Zv wWDwU Ki| H 5 R‡bi 1 Rb 
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wmcvnx gvBb Avgv‡K e‡j I Í̄v` Avgvi hgybvq hvw”Q `vex `vIqv wb‡q| 

†`vqv Ki‡eb hv‡Z fvjfv‡e wd‡i Avwm| ZLb wU,wfi †Nvlbv Abyhvqx 

Avgiv e¨v‡Uwjqv‡b hvB| nvwej`vi †gRi Avwgbyj Bmjvg| Avgv‡`i dj 

Bb Kivq| my‡e`vi †gRi hyev‡qi mn mK‡jB Avgiv †KvqvU©vi Mv‡W© A ¿̄ 

Rgv †`B| Avwg A ¿̄ Rgv †`Iqvi mgq wmcvnx Kvgiæj, wmcvnx gvmyg, 

j¨v: bv‡qK kwd, bv‡qK †gvK‡jQ, nvwej`vi bRiæj †KI A ¿̄ Rgv w`‡Z 

†`wL| A ¿̄ Rgv w`‡q jvB‡b P‡j Avwm| ZLb mgq ỳcyyi 2.00 ev 2.30 

Uv n‡e| mÜ¨vi w`‡K A_©vr gvMwi‡ei bvgv‡Ri mgq †Kv¤úvbxi wmwKD 

nvwej`vi †kL wejøvj, nvwej`vi mvËvi Av‡m| Av‡jvPbv Kwi wKfv‡e 

†Kv_vq _vKe †gm †_‡K Lvevi wb‡q G‡m LvB Ges jvB‡b NygvB| 

27.02.09 mKvj 7.00Uvi w`‡K cywjk G‡m e‡j Avcbviv wcwU nvIjv‡Z 

bx‡P Av‡mb| Avgiv bx‡P Avwm| Avgv‡`i dj Bb Kivq Ges wR,wW Avi 

nvmcvZv‡j wb‡q hvq| Ges Avgv‡`i 2q Zjvq iv‡L| Avwg wM‡q †`wL 

A‡bK wewW Avi m`m¨ †mLv‡b Av‡Q| 9.00 Uvi w`‡K ïb‡Z cvB †h, 

¯̂ivóª gwš¿ Avm‡e| Avgv‡`i D‡Ï‡k¨ K_v ej‡e| AvbygvwbK 10 Uvi w`‡K 

gš¿x g‡nv`q Av‡m Ges K_v e‡j P‡j hvq| 5/6 w`b nvmcvZv‡jB _vwK| 

Zvici Avgv‡`i‡K †iKW© wewìs G wb‡q hvq| GLv‡b 2/3 w`b _vwK Ges 

GLvb †_‡KB Avgv‡K 5/4/09 Bs ZvwiL jvjevM _vbvq wb‡q hvq| GB 

Avgvi Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W. 4 

does not bear any substance. He simply saw the Appellant to 

leave Darbar inviting all other of 36 Battalion to leave Darbar-

‘36 H k¡l¡ B¢Rp a¡l¡J Q−m Bu’. At the instance of disorder in 

Darbar he merely asked others to leave Darbar for safety 

measure. His above instruction did not construe any offence. He 

did not disclose any other offence as alleged. More so, his 

identification of the Appellant is highly doubtful. He admitted 

in his cross-examination that he did not work with the 

Appellant prior to 25.02.2009 and he did not know his personal 

No. So, his claim of identification of the Appellant by his ‘Rank 

Badge and Name plate’ does not stand. Admittedly the 

Appellant hailed from 13 Battalion and the P.W. 4 had his 

posting in 44 Battalion as commandant officer. His evidence 

thus appears unworthy of credit. P.W 112 admitted in his cross-

examination –‘B¢j Baw¢La ¢Rm¡j’. So under such mental 

situation his identification of as many as 15 (fifteen) BDR 

personnel from 100/200 rebellions with their Regiment No. and 

Designation appears unusual, unnatural and tutored. P.Ws 115 
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and 220 also claim to see the Appellant to run around with arms 

on their way to 13 Battalion. Their evidence also appears vague 

and unspecified. They did not mention when and where they 

saw the Appellant. Their reference of 12/7 BDR personnel 

including the Appellant with their Regiment No. and 

designation also appears unusual, unnatural and tutored. None 

of the above witnesses disclosed any culpability of the 

Appellant. Admittedly the Appellant was taken on remand for 5 

(five) days and it is obvious that his confession is no more but a 

product of torture. It is exculpatory in nature and it finds no 

corroboration by any witness. Such confession of the Appellant 

can’t be considered as evidence against the Appellant. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily. 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

be allowed.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws excepting P.W. 4 and the Appellant hailed 

from 13 Battalion and they all identified the Appellant with his 

Regiment No. So there is no doubt to the identification of the 

Appellant by above P.Ws. It is true that the Appellant did not 

serve under P.W. 4 but he claims that he identified the 

Appellant with his ‘Rank badge and Name plate. Undeniably 

the BDR personnel attended Darbar with uniform that inscribed 
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with No. All the P.Ws saw the Appellant with arms and in the 

figure of active participation in the rebellion with others. From 

the evidence of P.W 4 it is apparent that the Appellant asked 

not only BDR personnel of 36 Battalion but of 13 Battalion and 

inspired them all to join in the rebellion. The confession of the 

Appellant is inculpatory. He admitted of taking arms and 

ammunition and retaining it during the course of occurrence. 

Although he was taken on remand for 5 (five) days but no 

evidence appears that it was obtained under coercion. P.W. 358, 

the confession recording Magistrate also certified to its 

voluntariness. His confession of taking arms has been 

corroborated by the P.Ws. The confession of the Appellant 

being true and voluntary it can solely be based for his 

conviction. 

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the premises, the Cr. 

Appeal filed by the Appellant be dismissed.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Naik S.M. Dalil Uddin 

(C.S.A.598), runs as under- 

“AeÉ ph¡l ja B¢jJ ¢fRe ¢cL ¢c−u clh¡l ®b−L ®hl q−u Bj¡l 13 

eðl hÉ¡V¡¢mu−e Bmg¡ ®L¡Çf¡e£l °p¢eL m¡C−e Q−m B¢pz fÐ¡u 40/50 

¢j¢eV fl j¤−M¡nd¡l£ 4/5 Se °p¢eL H−p AÙ» ®eu¡l SeÉ h−mz N¡¢m 
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N¡m¡S L−l Hhw AÙ» e¡ ¢e−m …¢m Ll¡l ýj¢L ®cuz ¢LR¤re fl öe−a 

f¡C ®k, AÙ» e¡ ®eu¡l L¡l−e q¡¢hmc¡l B¢SS−L …¢m Ll¡ q−u−Rz f−l 

fÐ¡−el i−u ®L¡−a k¡Cz ®L¡a ®b−L HL¢V l¡C−gm J 30 l¡Eä …¢m ¢e−u 

H−p m¡C−e ¢hR¡e¡l e£−Q m¤¢L−u l¡¢Mz kMe j¤−M¡nd¡l£ ®m¡L…−m¡ Bpa 

aMe h¡bl¦−j ¢N−u m¤¢L−u b¡La¡jz h¡bl¦−j HL fkÑ¡−u HLh¡l e¡−uL 

®L±a¥L L¤j¡l ®L AÙ»pq ®cM−a f¡Cz Hi¡−h °p¢eLm¡C−e p¡l¡¢ce 

p¡l¡l¡a AhÙÛ¡e L¢lz 26/2/09 Cw−lS£ plL¡l£ ®O¡oe¡ ö−e Ae¤j¡e ®hm¡ 

2.00 V¡l ¢c−L AÙ» J …¢m ®L¡−a Sj¡ ¢c−u B¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. excepting P.W. 4 referred above saw him 

with arms in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object. 

P.W. 4 saw him to provoke other BDR personnel to leave 

Darbar at the initial stage of the occurrence defying the order of 

D.G. and other commandants in order to implement their 

common intention/object.    
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Co-accused Shahidur Rahman (C.S. A.341) stated in his 

confessional statement- 

“¸wj GKUz Kg‡j Avgiv †Kv‡Z hvB| †Kv‡Z wM‡q Avwg GKwU Gm,Gg,wc 

†bB, g¨vMvwR‡b wM‡q 120 ivDÛ ¸wj †bB, 1wU g¨vMvwR‡b 30 wU ¸wj 

_v‡K| bv‡qK `wji Avgvi GKwU g¨vMvwRb f‡i †`q|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 4, 112, 115, 220 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 4 deposed-  

‘`ievi n‡ji  evB‡i †h‡q Avwg -- Troops K‡›Uªvj Kivi †Póv Ki‡Z 

_vwK| Troops ‡`i wewfbœ RvqMvq `vwo‡q _vK‡Z †`wL| Avwg eo As‡ki mvg‡b 

wQjvg GUv `ievi n‡ji `w¶b cv‡k¦©i iv —̄vq cv‡k¦©| Avwg Dcw ’̄Z ‰mwbK‡`i 
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eySv‡bvi †Póv KiwQjvg †h Dk„sLjvi gva¨‡g mgm¨vi mgvavb nq bv| †Zvgiv 

DG g‡nv`‡qi I Awdmvi‡`i †i‡L †Kv_vq hvI †Zvgiv `iev‡i †diZ Pj Ges 

‡Zvgv‡`i `vwe _vK‡j Avgiv Av‡jvPbvi gva¨‡g mgvavb Ki‡Z cvie| ˆmwbK‡`i 

ZLb wm×vš—nxbZvq fyM‡Z †`‡KwQ| Giv mevB `iev‡i AskMÖnbiZ mvavib 

ˆmwbK| PZzw ©̀‡K ZLb Fire nw”Qj Ges ˆn ‰P nw”Qj| Avgvi K_v nqZ †kvbv 

hvw”Qj bv| ˆmwbKiv ZLb Avgv‡K ïbvi †Póv KiwQj| †m gyû‡Z© Avgvi g‡b 

n‡qwQj `iev‡i ˆmwbKiv †diZ Avm‡Z Pv‡”Q| cv‡k Av‡iv wKQz Awdmvi‡`i 

†`‡LwQjvg| Troops Control Kivi †Póv Ki‡Z| ZLb Avgvi Wvb cv‡k¦© wcQb 

†_‡K 4/5 Rb nvwej`vi I bv‡qK c`wei ‰mwbK Av‡m Ges wPrKvi K‡i e‡j 

DwbI 44 Gi CO DwbI‡Zv Army Officer Dbviv GK Rv‡Zi Ges †Kvb 

DcKvi Ki‡e bv| 13 ivB‡d‡ji hviv AvwQm Zviv Pj e¨vUvwjq‡b| e¨vUvwjq‡b 

wM‡q wm×vš— †be| ZLb Avgvi mvg‡b cÖvq 1/1
1
2 nvRvi ˆmwbK wQj| Zv‡`i 

wb‡ ©̀k g‡Z GKUv weivU Ask 13 ivB‡d‡j P‡j †h‡Z _v‡K| ZLb Avgvi cv‡k 

A‡bK JCO Dcw ’̄Z wQj| †mLv‡b wmMb¨vj †m±‡i my‡e`vi †gRi SM AvjQvi 

exi cÖwZK‡K ewj Avcwb Zv‡`i‡K K‡›Uªvj K‡ib I †diZ Av‡bb| wKš‘ Troops 

P‡j †h‡Z _v‡K| ZLb Avgvi mvg‡b †_‡K nvwej`vi ev‡qRx` D¾vgvb I bv‡qK 

`wjj wPrKvi K‡i e‡j 36 G hviv AvwQm ZvivI P‡j Avq| Zv‡`i wb‡ ©̀k gZ 

nvwej`vi Kv‡kg, †jvKgvb, dvi“K †kL knx` j¨vt bv‡qK ev‡iK I j¨vt bv‡qK 
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kvgxg mn Aci GKwU Ask Avgvi mvg‡b †_‡K P‡j hvq H mgq wPrKvi K‡i 

e‡j Pj hvB †Kv‡_ (A ¿̄vMvi) hvB| †Kv‡_ wM‡q e¨ve ’̄v wbe|’ 

P.W. 112 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK my‡e`vi 

†njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi Avjx gywÝ, 

37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 nvwej`vi knx ỳj, 

49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 †gvt GKivgyj nK, 52103 bv‡qK wMqvm 

DwÏb, 78378 wmcvnx AvwRRyi‡K wPb‡Z cvwi| K‡qKRb `ievi n‡ji w`‡K 

†h‡Z †`wL|’ 

P.W. 115 de posed- 

‘A‡bK wewWAvi m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i 

g‡a¨ 63227 wmcvnx gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ bv‡qK 

Rwni, 79463 wmcvnx mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 bv‡qK `wjj, 

56202 j¨vÝ bv‡qK AvjZvd, 58589 wmcvnx evKx wej−vn, 69110 wmcvnx 

RvwKi“j, 79399 wmcvnx AvwZKzi mevB 13 e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x 
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nvmvb, 76228 wmcvnx wgRvbyi| A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq|’ 

P.W. 220 deposed-  

‘A‡b‡K `ievi nj Z¨vM Ki‡Z _v‡K| Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ 

iIqvbv †`B| Avmvi c‡_ 13 e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 

49300 bv‡qK `wjj, 56861 wmcvnx AvjvDwÏb, 58611 wmcvnx AvwbQzi, 

43733 nvwej`vi Kv‡kg, 56796 wmcvnx gwZb 66822, wmcvnx gvmyg Avjx, 

79156 wmcvnx †g‡n`x nvmvb, 77667 wmcvnx †di‡`Šm‡K A ¿̄mn †`Šov‡`Šox 

Ki‡Z †`wL| Zv‡`i g‡a¨ A‡bK‡KB ¸jv¸wj K‡i `ievi n‡ji w`‡K hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.599 Sepoy/79156 Md. Mehedi Hasan. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.78 Azim Uddin Sheikh 

 P.W.220 Habi. Motahar Hossain 
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 P.W.350 AGMAl- Masud, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 battalion. They 

took up arms by breaking koth and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, Masum Ali, Nurul Islam, the appellant Mehedi 

Hasan, Jahangir Alom, Debadish, Sohel Mahmud, Lance Naik 

Raquib Uddin Khan, Sepoy Bazlul, Lance Naik Gausul Azam, 
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Sepoy Ali Akbor, Mahfuj and Nurul Islam. He also came to see 

from line to set fire to the vehicles and residences of army 

officers.  

 In cross-examination on behalf of the appellant, he stated 

that he came to line at 10.10 A.M. His line was on 3rd floor. He 

did not go to koth or magazine. He denied the suggestion that 

he also moved with the rebellions. The BDR personnel were 

with uniform and helmet. He denied the suggestion that he 

could not identify the accused from the line and that he deposed 

falsely.  

 P.W.220  Habilder. Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

unit. On his way to 13 battalion he came to see 38557 Habilder 

Forhad Hossain, 49300 Naik Dalil, 56861 Sepoy Alauddin, 

58611 Sepoy Anisur, 43733 Habilder Kashem, 56796 Sepoy 

Motin, 66822 Sepoy Masum Ali, the appellant 79156 Md. 

Mehedi Hasan and 77667 Sepoy Ferdous to run with arms. He 
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also came to see some of them to make firing. Afterwards he 

went to his residence at outside Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he came to his unit directly from Darbar. He denied the 

suggestion that he was moving around his unit area and that he 

did not see the accused. I.O. read over his statement before him. 

He did not go through his statement recorded by I.O. He denied 

the suggestion that the statement was prepared earlier and that 

he did not name of the accused in his statement. His service age 

was 28 years and that of the appellant one year. He denied the 

suggestion that he did not know the appellant and that he 

implicated the appellant falsely as being tutored.  

 P.W.350 AGM Al-Masud, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

04.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 560 and his 

signature 560/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.10.2009 and placed before 
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him on 04.11.2009. There is no reference where the appellant 

was kept for reflection and the name of the M.L.S.S. He denied 

the suggestion that he did not certify in column 8 and that he 

did not comply the provisions of 164/ 364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 (six) days. He 

denied the suggestion that the confession of the appellant was 

obtained under coercion.  

The confession of the appellant Md. Mehedi Hasan 

(C.S.A.599), runs as under- 

“Avwg 25/2/09 Zvs we wW Avi Gi †g‡m wWDwU wQj| 9.30 Uvi w`‡K 

¸jv¸wji kã nq| Avwg †g‡mi g‡a¨ cvwj‡q _vwK| gvB‡K e‡j hviv A ¿̄ 

†b‡e bv, Zv‡`i‡K ¸wj K‡i †g‡i †djv n‡e| Gi wKQyci Avwg A ¿̄ nv‡Z 

†bB `iRvi KvQ †_‡K| Avwg A ¿̄ nv‡Z wb‡q (hv‡Z GK cvDÛ ¸wj fiv 

wQj) jvB‡b P‡j Avwm| c‡i e‡j †g‡mi c~e© mvB‡W A ¿̄ wb‡h Avwm| 

†mLv‡bB mÜvi mgq fvZ LvB| iv‡Z †g‡mi c~e© cv‡k¦©B _vwK| ciw`b 



 

 

6432 

mKv‡j Nyg †_‡K D‡V ỳcyi ch©š— cvwj‡q _vwK| ỳcyi 12 Uvq A ¿̄ Rgv 

w`‡Z ej‡j Avwg A ¿̄ Rgv †`B| weKv‡j dvqvi Gi kã †c‡q cvwj‡q 

hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W.78 is 

self-contradictory. He attended Darbar and claimed to come at 

unit of 13 Battalion. He admitted in his cross-examination that 

he did not go to Kote or magazine and came to his Line on 3rd 

floor. As such his claim of seeing the Appellant and others to 

take away arms by breaking Kote of 13 and 36 Battalion does 

not inspire confidence. His identification of the Appellant also 

does not appear proper. He did not refer the Battalion/Regiment 

No. of the Appellant. There are other BDR persons named 

Mehedi Hassan. Without any reference of Battalion or 

Regiment No. his identification to the Appellant is not free 

from doubt. His evidence also appears vague and unspecified. 

He did not specify who were firing and who were moving 

towards Darbar. The evidence of P.W. 220 also appears 

unreliable and untrustworthy. He claims to identify the 

Appellant on his way to 13 Battalion with arms. His reference 
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of Regiment No. of as many as 9 accused including the 

Appellant appears unusual and tutored. From his admission it 

appears that the service tenure of the Appellant was one year. 

No reason stands to implicate himself to the rebellion. None of 

the P.Ws. disclosed any culpability of the Appellant to any 

offences. Admittedly the Appellant was taken on remand for 6 

(six) days and he took up arms at the threatening of life by the 

rebellions. His confession is neither voluntary nor true and it 

cannot be treated as evidence against him .  

Mr. Md. Aminul Islam thus submits that trail court on 

miss-appreciation of evidence on record erroneously found the 

Appellant guilty of the offence and sentenced him illegally. The 

impugned order of conviction and sentence thus calls for 

necessary interference. Consequently, the Cr. Appeal filed on 

behalf of the Appellant be dismissed.              

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 78, 220 and the Appellant hailed from 13 

Battalion. There is no doubt to the identification of the 

Appellant. Moreover, P.W.220 refers the Appellant with his 

Regiment No. Both the P.Ws. are eye witnesses to the 

occurrence. They saw the Appellant with arms as an active 

participant to the rebellion. P.W.78 saw the Appellant to take 

away arms and ammunition by breaking Kote. Both P.Ws. were 

thoroughly cross-examined on behalf of the Appellant but their 

testimonies remain untainted, unblemished and unimpeachable 
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and that inspires all credibility and reliability. His confession of 

taking and holding arms has been corroborated by the P.Ws. 

Although he was taken on remand for 6 (six) days but no 

evidence appears that his confession was obtained under 

coercion. P.W.350, the confession recording Magistrate duly 

certified his confession as voluntarily made. 

The learned Deputy Attorney General also submits that 

trial court on proper appreciation of evidence on record rightly 

found the Appellant guilty of the offence and sentenced him 

legally and it does not call for and interference. In the result, the 

Cr. Appeal filed on behalf of the Appellant be dismissed.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Mehedi Hasan (C.S.A.599) 

stated in his confessional statement- 

“Avwg 25/2/09 Zvs we wW Avi Gi †g‡m wWDwU wQj| 9.30 Uvi w`‡K 

¸jv¸wji kã nq| Avwg †g‡mi g‡a¨ cvwj‡q _vwK| gvB‡K e‡j hviv A ¿̄ 

†b‡e bv, Zv‡`i‡K ¸wj K‡i †g‡i †djv n‡e| Gi wKQyci Avwg A ¿̄ nv‡Z 

†bB `iRvi KvQ †_‡K| Avwg A ¿̄ nv‡Z wb‡q (hv‡Z GK cvDÛ ¸wj fiv 

wQj) jvB‡b P‡j Avwm| c‡i e‡j †g‡mi c~e© mvB‡W A ¿̄ wb‡h Avwm| 

†mLv‡bB mÜvi mgq fvZ LvB| iv‡Z †g‡mi c~e© cv‡k¦©B _vwK| ciw`b 

mKv‡j Nyg †_‡K D‡V ỳcyi ch©š— cvwj‡q _vwK| ỳcyi 12 Uvq A ¿̄ Rgv 

w`‡Z ej‡j Avwg A ¿̄ Rgv †`B| weKv‡j dvqvi Gi kã †c‡q cvwj‡q 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.350 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 78 and 220 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 78 deposed-  

‘Avwg `ievi nj †_‡K MÛ‡Mv‡ji ci †ei n‡q †RwmI †g‡mi cvk w`‡q 

13 e¨vUvwjq‡bi BDwb‡U P‡j Avwm| ZLb wewWAvi m`m¨iv `ievi nj †_‡K 

†`Šwo‡q 13 I 36 e¨vUvwjq‡bi †Kv‡Z hvq| ‡KvZ †fs‡M A ¿̄ ¸wj †bq| G‡`i 

g‡a¨ A ¿̄avixiv ¸jv¸wj Ki‡Z _v‡K| Zv‡`i g‡a¨ A‡bK‡K `ievi n‡ji w`‡K 

†h‡Z †`wL| ZLb wmcvnx gwZb, gvmyg Avjx, byi“j Bmjvg †g‡n`x nvmvb, 

RvnvsMxi Avjg, †`ev`xm, †mv‡nj gvngy`, j¨vÝ bv‡qK iwKe DwÏb Lvb, wmcvnx 

eRjyj,  j¨vÝ bv‡qK MvDmyj AvRg, wmcvnx Avjx AvKei, gvndzR I byi“j 
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Bmjvg‡K Avwg wPb‡Z cvwi| jvBb †_‡K †`wL Awdmvi‡`i evmvq Av¸b Rj‡Q I 

Mvox cyo‡Q|’ 

P.W. 220 deposed-  

‘MZ 25/2/09 `iev‡i wQjvg| 65140 wmcvnx gvBb A ¿̄ nv‡Z DG †K 

ZvK K‡i| DDG evix mn A‡b‡K Zv‡K wbi ¿̄ K‡i| ZLb †Mvjgvj m„wó nq| 

A‡b‡K `ievi nj Z¨vM Ki‡Z _v‡K| Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ iIqvbv 

†`B| Avmvi c‡_ 13 e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 49300 bv‡qK 

`wjj, 56861 wmcvnx AvjvDwÏb, 58611 wmcvnx AvwbQzi, 43733 nvwej`vi 

Kv‡kg, 56796 wmcvnx gwZb 66822, wmcvnx gvmyg Avjx, 79156 wmcvnx 

†g‡n`x nvmvb, 77667 wmcvnx †di‡`Šm‡K A ¿̄mn †`Šov‡`Šox Ki‡Z †`wL| 

Zv‡`i g‡a¨ A‡bK‡KB ¸jv¸wj K‡i `ievi n‡ji w`‡K hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

 

C.S. Accused No.602 Sepoy/67049 Md. Nurul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.78 Md. Azim Uddin 

 P.W.246 Sheikh Belal 

 P.W.358 Md. Momenul Hasan, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statements of co-accused 

–  

Habilder/26457 Safiqul Islam (C.S.A.578) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 
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unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koths of 13 and 36 Battalion. They 

took up arms by breaking koths and began to fire. Some of 

them were moving towards Darbar. Among them he could 

identify Sepoy Matin, Masum Ali, Nurul Islam, Mehedi Hasan, 

Jahangir Alom, Debadish, Sohel Mahmud, Lance Naik Rakib 

Uddin Khan, Sepoy Bazlul, Lance Naik Gausul Azam, Sepoy 

Ali Akbor, Mahfuj and the Appellant Nurul Islam. He also 

came to see from Line to set fire to the vehicles and residences 

of army officers.  

 In cross-examination on behalf of the Appellant, he 

stated that he was the company commander. He denied the 

suggestion that he retained the key of Darbar. Quarter guard 

was beside the residence of D.G. The Appellant was in Darbar. 

He denied the suggestion that he deposed before I.O. of 

dissatisfaction among the BDR personnel and that he deposed 

falsely.  

P.W.246 Sheikh Belal Hossain deposed that on 

25.02.2009 he was on duty for cleaning cookeries. He heard 

firing at 9.20 A.M. and hid himself. At 11.30 A.M. some BDR 



 

 

6446 

rebellions threatened him to fire. He came back to his Battalion 

and remained thereat. The BDR rebellions were firing towards 

Barak. He came to see 43733 Habilder Kashem, 45118 Naik 

Jinnat Ali, 65330 Sepey Rashid, 66822 Sepoy Masum, the 

Appellant 67049 Nurul Islam to move around with arms.  

 In cross-examination on behalf of the Appellant, he stated 

that having afraid at firing he hid himself and later on came out. 

He denied the suggestion that the rebellions were firing at his 

leadership and that he was also a rebellion. He was entrusted to 

serve breakfast for the VIPs. On the date of occurrence he was 

Habilder Maj. of ‘C’ Company. He denied the suggestion that he 

had his implication in mass graving and that he deposed falsely 

against the Appellant.  

 P.W.358 Md. Momenul Hasan, Magistrate deposed that 

he recorded the confessional statement of the Appellant on 

05.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 650 and his 

signature 650/1 series.  
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In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 31.10.2009 and placed 

before him on 05.11.2009. The Appellant was given time for 

reflection from 1.00 to 4.00 P.M. The statement was recorded 

in the language of the Appellant. He denied the suggestion that 

he did not comply the provision of 164/ 364 of the Code of 

Criminal Procedure and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.246 deposed before him that he hid himself 

under the cot till 11.30 A.M. and there were three persons with 

him. He further deposed that he saw the Appellant from Barak. 

He arrested the Appellant on 31.10.2009.  

The confession of the Appellant  Sepoy Md. Nurul Islam 

(C.S.A.602), runs as under- 

“weMZ 2002 mv‡j we,wW, Avi G †hvM  w`B|weMZ  25/02/09 `iev‡i  

hvevi Rb¨ †ei nB|  `ievi n‡j  emvi  RvqMv bv †c‡q  Avevi  jvB‡b 

†diZ Avwm|  AvbygvwbK  9.30  Uvi w`‡K †Mvjv¸wji  kã ïb‡Z cvB|  

Av‡¯—  ¸wji  kã  evo‡Z _v‡K| †jvKRb †QvUvQywU  Ki‡Z †`wL|  

wKQy¶b ci 10/12  Rb  gy‡Lvkavix  we,wW,  Avi MvjvMvwj K‡i ej‡Z  
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_v‡K †h, †K †Kv_vq  AvQ| bx‡P †b‡g G‡m  A ¿̄   bvI  bv n‡j ¸wj  

K‡i †g‡i †djv  n‡e| wKQy¶b ci  Avevi  Av‡m|  ZLb  Avwg  f‡q  

bx‡P  †b‡g   G‡m bvwcZ Lvbvi cv‡k  nvD‡Ri cv‡k  hvB| wKQy¶b ci 

H  RvqMvq  Avevi  wKQy  gy‡Lvkavix we,wW, Avi  G‡m  A ¿̄  †bqvi Rb¨  

e‡j Ges bv wb‡j ¸wj  Ki‡e e‡j  ûgwK †`q| ZLb  Avwg †Kv‡Z hvB| 

†Kv‡Z  A ¿̄  bv †c‡q †ei n‡q  Avmvi  mgq  `iRvi  cv‡k  GKwU  

Gm,Gg,wR, †`L‡Z†c‡q  nv‡Z  wbB|  iv¯—vq  G‡m ¸wj  c‡i _vK‡Z 

†`‡L ¸wj wbB| Zvici  jvB‡b G‡m †`vZjvq  wmwoi  bx‡P  AvZ¥‡Mvcb 

Kwi|  mvivw`b †_‡K mÜ¨vi  mgq †Kv‡Z wM‡q  A ¿̄  Rgv w`‡q  Avwm| 

26/02/09 mviv w`b  mvivivZ jvB‡b wQjvg|  27/02/09 Bs‡iRx  

mKv‡j n¨vÛ gvB‡K cywj‡ki †Nvlbv  ï‡b †Nvlbv  Abyhvqx we,wW, Avi  

nvmcvZv‡j nvwRi nB|” 

The confessional statement of co-accused Habilder  

Safiqul Islam (C.S. 578) runs as under- 

“25/02/09 a¡¢l−M A¡¢j duty −no L−l rest H ¢Rm¡jz 9.30V¡l ¢c−L 

®N¡m¡…¢ml në öe−a f¡Cz …¢ml në ö−e A¡¢j l¦−jl ¢ial ®Q±¢Ll e£−Q 

m¤L¡Cz 10.00/10.30 (pwk¤š² f¡a¡-1) V¡l ¢c−L ¢pf¡q£ e¤l¦m Cpm¡j 

q¡¢au¡l ¢e−u A¡j¡l l¦−j Y¤−Lz ®p Il¦−jC b¡Laz ®p A¡j¡−L f¡¢m−u 

®k−a h−m, a¡l ®qm−jV ¢e−u e£−Q ®e−j k¡uz J Q−m k¡Ju¡l fl A¡¢j 

h¡l¡¾c¡u ®hl qC ®cM−az ®c¢M Ly¡W¡m N¡−Rl e£−Q q¡¢hmc¡l n¢gE¢Ÿe, 
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q¡¢hmc¡l A¡ë¥m S¢mm Hhw e¡−uL p¤−hc¡l A¡ë¥m qL q¡¢au¡l q¡−a 

cy¡¢s−u A¡−Rz a¡lfl A¡¢j A¡h¡l l¦−j Y¤−L f¢sz” 

Mr. S.M. Shahjahan along with Mr. Md. Aminul Islam, 

the learned Advocates appearing on behalf of Appellant submits 

that the evidence of P.W 78 is vague and unspecified. By his 

evidence it is not clear whether the Appellant was with arms 

and moved towards Darbar since he deposed ‘G‡`i g‡a¨ A ¿̄avixiv 

¸jv¸wj Ki‡Z _v‡K| Zv‡`i g‡a¨ A‡bK‡K `ievi n‡ji w`‡K †h‡Z †`wLÕ. He 

referred the name of the Appellant twice. As such in absence of 

Battalion/ Regiment No. his identification of the Appellant is 

not proper. There were number of Sepoys named Nurul Islam 

(C.S. Nos. 136, 230 and 242) who were arrested but later on not 

sent up in C.S. (vol-x, page-8937). Admittedly he came back to 

Line from Darbar and he claims to identify the Appellant and 

others from Line. He admitted in his cross-examination ‘ˆmwbKiv 

†cvkvK cwiwnZ wQj, gv_vq cap wQjÕ. He further admitted ‘Avwg †Kv‡Z ev 

g¨vMwR‡b hvB bvBÕ. In view of the above facts his identification of 

the Appellant appears unreliable. The evidence of P.W. 246 

also appears vague. Although he identified the Appellant with 

Regiment No. but he did not specify where he saw the 
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Appellant to move around with arms. Admittedly having afraid 

he hid himself in the Line. None of the P.Ws. disclosed any 

culpability of the Appellant to any offences. He was taken on 

remand for 3 (three) days and it is obvious that his confession 

was obtained under coercion. His confession finds no 

corroboration. It is neither voluntary nor true. Such confession 

cannot be treated as evidence against the Appellant. The 

confession of co-accused does not lend any support to the 

evidence of prosecution witnesses. 

Mr. S.M. Shahjahan further submits that the trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants due interference. Consequently, the 

Cr. Appeal filed on behalf of the Appellant deserves 

consideration.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant and the P.Ws. all hailed from 13 Battalion 

and they identified the Appellant properly with Regiment No. 

P.W. 78 also identified the Appellant with his Regiment No. in 

his cross-examination. P.W. 246 also identified the Appellant 

duly with his Regiment No. More so, in 13 Battalion there was 

only one Sepoy named Nurul Islam. They both saw the 

Appellant to move around with arms. Their evidence bears 

substance. The confession of the Appellants finds corroboration 

by the testimony of P.Ws. at least by P.W.246. It is inculpatory 



 

 

6452 

in nature. Although the Appellant was taken on remand but no 

evidence appears as of obtaining confession under coercion. 

P.W.358 confession recording Magistrate also certified his 

confession as voluntary. The confession of the Appellant 

appears voluntary and true. The confession of co-accused also 

lends support to the prosecution evidence.   

The learned Deputy Attorney General lastly submits that 

trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the premises, the Cr. 

Appeal filed on behalf of the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Sepoy Md. Nurul Islam 

(C.S.A.602) stated in his confessional statement- 

“AvbygvwbK  9.30  Uvi w`‡K †Mvjv¸wji  kã ïb‡Z cvB|  Av‡¯—  

¸wji  kã  evo‡Z _v‡K| †jvKRb †QvUvQywU  Ki‡Z †`wL|  wKQy¶b ci 

10/12  Rb  gy‡Lvkavix  we,wW,  Avi MvjvMvwj K‡i ej‡Z  _v‡K †h, †K 

†Kv_vq  AvQ| bx‡P †b‡g G‡m  A ¿̄  bvI  bv n‡j ¸wj  K‡i †g‡i †djv  

n‡e| wKQy¶b ci  Avevi  Av‡m|  ZLb  Avwg  f‡q  bx‡P  †b‡g   G‡m 

bvwcZ Lvbvi cv‡k  nvD‡Ri cv‡k  hvB| wKQy¶b ci H  RvqMvq  Avevi  

wKQy  gy‡Lvkavix we,wW, Avi  G‡m  A ¿̄  †bqvi Rb¨  e‡j Ges bv wb‡j 

¸wj  Ki‡e e‡j  ûgwK †`q| ZLb  Avwg †Kv‡Z hvB| †Kv‡Z  A ¿̄  bv 

†c‡q †ei n‡q  Avmvi  mgq  `iRvi  cv‡k  GKwU  Gm,Gg,wR, 

†`L‡Z†c‡q  nv‡Z  wbB|  iv¯—vq  G‡m ¸wj  c‡i _vK‡Z †`‡L ¸wj 

wbB| Zvici  jvB‡b G‡m †`vZjvq  wmwoi  bx‡P  AvZ¥‡Mvcb Kwi|  

mvivw`b †_‡K mÜ¨vi  mgq †Kv‡Z wM‡q  A ¿̄  Rgv w`‡q  Avwm|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.   

Co-accused Habilder Safiqul Islam (C.S. 578) stated in 

his confessional statement- 

“25/02/09 a¡¢l−M A¡¢j duty −no L−l rest H ¢Rm¡jz 9.30V¡l ¢c−L 

®N¡m¡…¢ml në öe−a f¡Cz …¢ml në ö−e A¡¢j l¦−jl ¢ial ®Q±¢Ll e£−Q 

m¤L¡Cz 10.00/10.30 (pwk¤š² f¡a¡-1) V¡l ¢c−L ¢pf¡q£ e¤l¦m Cpm¡j 

q¡¢au¡l ¢e−u A¡j¡l l¦−j Y¤−Lz ®p Il¦−jC b¡Laz ®p A¡j¡−L f¡¢m−u 

®k−a h−m, a¡l ®qm−jV ¢e−u e£−Q ®e−j k¡uz J Q−m k¡Ju¡l fl A¡¢j 

h¡l¡¾c¡u ®hl qC ®cM−az ®c¢M Ly¡W¡m N¡−Rl e£−Q q¡¢hmc¡l n¢gE¢Ÿe, 

q¡¢hmc¡l A¡ë¥m S¢mm Hhw e¡−uL p¤−hc¡l A¡ë¥m qL q¡¢au¡l q¡−a 

cy¡¢s−u A¡−Rz a¡lfl A¡¢j A¡h¡l l¦−j Y¤−L f¢sz” 

The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statements 
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of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 78 and 246 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 78 deposed-  

‘Avwg `ievi nj †_‡K MÛ‡Mv‡ji ci †ei n‡q †RwmI †g‡mi cvk w`‡q 

13 e¨vUvwjq‡bi BDwb‡U P‡j Avwm| ZLb wewWAvi m`m¨iv `ievi nj †_‡K 

†`Šwo‡q 13 I 36 e¨vUvwjq‡bi †Kv‡Z hvq| ‡KvZ †fs‡M A ¿̄ ¸wj †bq| G‡`i 

g‡a¨ A ¿̄avixiv ¸jv¸wj Ki‡Z _v‡K| Zv‡`i g‡a¨ A‡bK‡K `ievi n‡ji w`‡K 

†h‡Z †`wL| ZLb wmcvnx gwZb, gvmyg Avjx, byi“j Bmjvg, †g‡n`x 

nvmvb,RvnvsMxi Avjg, †`ev`xm, †mv‡nj gvngy`, j¨vÝ bv‡qK iwKe DwÏb Lvb, 

wmcvnx eRjyj,  j¨vÝ bv‡qK MvDmyj AvRg, wmcvnx Avjx AvKei, gvndzR I 

byi“j Bmjvg‡K Avwg wPb‡Z cvwi|’ 

P.W. 246 deposed-  
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‘11
1
2 mgq BDR m`m¨iv Avgv‡K ¸wj Kivi ûgwK †`q| Avwg 

e¨vUvwjq‡b P‡j hvB f‡q I †mLv‡b Ae ’̄v Kwi| BDR iv e¨vivK j¶¨ K‡i ¸wj 

K‡i| Avwg 43733 nvwej`vi Kv‡mg, 45118 bv‡qK wRbœvZ Avjx 65330 

wmcvnx  iwk` 66822 wmcvnx gvmyg,67049 byi“j Bmjvg‡K A ¿̄mn Nyiv‡div 

Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 
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Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.606 Sepoy/78623 Md. Asaduzzaman.  

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.92 Md. Golam Mostafa 

 P.W.243 Millur Rahman 

 P.W.371 Md. Abdur Rahman, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.92 Sepoy 66212 Md. Golam Mostafa stated that on 

25.02.2009 he was in Darber. Sepoy Moyeen entered into 

Darber and pointed arms to DG. The BDR personnel left 

Darber. He also came out to barak. After a while he came to see 

BDR personnel- 48631 Naik Kautok Kumar, 58451 Sepoy 

Mostafa Kamal, 76723 Sepoy Belayet, 78623 the appellant 

Sepoy Asaduzzaman, 66665 Sepoy Shahin, 67131 Sepoy 

Almas Uddin, 76851 Sepoy Julfiqur with arms and agitated 

mood. He hid himself under the cot. At evening on 26.02.2009 

he left Peelkhana for his house. He deposed before I.O. on 

24.08.2009. 

In cross-examination on behalf of the appellant, he stated 

that he came to Barak at 10.00 A.M. and stayed on 3rd floor. At 
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the time of coming down from Barak he came to see the BDR 

personnel on the road. Being afraid he remained in the Barak. 

BDR personnel were with uniform but without cap. Rokon, 

Khaled and some others were with him. He denied the 

suggestion that he did not see anybody. He did not hear any 

government announcement. He did not know of Minister or 

M.P. He denied the suggestion that he was one of the 

rebellions.  

P.W.243 Md. Millur Rahman deposed that on 25.02.2009 

he attended Darbar. 65140 Sepoy Moyeen entered into Darbar 

with arms and thus there happened disorder. He came back to 

his Line. He came to see many BDR personnel in committing 

violence with arms. Afterwards, he came down and at that time 

he came to see 68719 Sepoy Zakirul, 77003 Sepoy Sohel, the 

appellant 78623 Sepoy Asaduzzaman, 53027 Lance Naik 

Harun-Or-Rashid, 65227 Sepoy Babul, 78553 Sepoy Rasul, 

59000 Sepoy Safiqul and 68719 Sepoy Zakir to move around 

with arms. 

 In cross-examination on behalf the appellant, he denied 

the suggestion that he is named Zillur Rahman and a charge-
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sheeted accused. He deposed before I.O. on 25.08.2009. His 

statement was read over to him. I.O. typed his name wrongly as 

Zillur Rahman. He did not follow that wrong recording. Talking 

with Moyeen he came to know of the demands of BDR 

personnel. He denied the suggestion that he did not know the 

appellant and that he did not see him with arms and that he 

deposed falsely.  

P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

17.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 795 and his 

signature 795/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not provide sufficient time to 

the appellant for reflection and that the appellant did not admit 

any guilt and that he did not certify properly to its voluntariness 

and that he did not apply his judicial mind in recording the 

statement of the appellant. 

P.W.654 is the investigation officer, a formal witness.  
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In cross-examination he admitted that he recorded the 

name of P.W. 243 as Zillur Rahman. He further admitted in 

cross-examination on behalf of the appellant that he recorded 

two statements of P.W. 92 on 24.08.2009. In one statement 

there is no name of other accused excepting Moyeen and in 

another statement he deposed of seven accused including the 

appellant. He denied the suggestion that he prepared the 

statement collusively. 

The confession of the appellant Md. Asaduzzaman 

(C.S.A.606), runs as under- 

“Avwg MZ 8/7/07 Bs Zvwi‡L BDR G wmcvnx c‡` †hvM`vb Kwi|Avwg 

PÆMªv‡g  cªwk¶Y †k‡l XvKvi wcjLvbvq †hvM`vb Kwi| Avwg  MZ 

25/2/09 Bs Zvwi‡L  nvwej`vi  †gRi Avwgbyi  ingv‡bi †bZ…‡Z¡ mKvj 

8 Uvq `ievi n‡j  hvB| mKvj 9 Uvq `ievi ïi“ nq| wWwR mv‡n‡ei 

e³e¨ 20/25 wgwbU Pjvi c‡i GKRb ‰mwbK wWwR mv‡n‡ei Ici A ¿̄ 

a‡i| ZLb `ievi n‡ji mevB ùvwo‡q hvB| `ievi nj †_‡K †ei nIqvi 

Rb¨ ‡QvUvQywU K‡i| Avwg mKvj 9.30 Uvq `ievi nj †_‡K †ei n‡q 

hvB|Avwg c‡i 13 bs ivB‡djm& e¨vUvwjq‡bi e¨viv‡K P‡j Avwm| 

Pviw`‡K cªPÛ †Mvjv¸wj nw”Qj| Avwg 12Uv/1Uvq e¨viv‡K  Avkªq 

wbB|12Uv/1 Uvq GK`j gy‡Lvkciv A ¿̄avix ˆmwbK  ej‡Z _v‡K †h,  
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†Zvgiv mevB A ¿̄ ai|  hw` Zv bv ai, Zvn‡j  †Zvgv‡`i‡K ¸wj Kiv 

n‡e| hvi nvZ Lvwj _vK‡e,Zv‡K ¸wj Kiv n‡e| Avwg jvBb †_‡K  bx‡P 

bvwg| Avwg AveŸvi  Kv‡Q †dvb w`‡q ewj, AveŸv Avwg wK Kie ? wZwb 

e‡jb , wcjLvbv †_‡K  †ei n‡q P‡j Avm| Avwg ZLb †g‡mi cv‡ki 

Iqv‡ji Kv‡Q hvB | Avwg cvi nIqvi Rb¨ †Póv Kwi| ZLb Avgvi Kv‡Q 

2Rb A ¿̄avix ˆmwbK  Av‡m| Zviv Avgv‡K  gvi‡Z _v‡K | Zviv Avgvi 

w`‡K ¸wj a‡i, I e‡j †h, A ¿̄ wb, bB‡j ¸wj Kie| Zvici  Avwg GKwU 

PvBwbR ivB‡dj nv‡Z wbjvg| Avwg Avevi  cvjv‡bvi †Póv Kwi| wKš‘  

cvwi bvB| cieZ©x‡Z Avwg mÜ¨vi w`‡K  †KvqvU©v‡i hvB I  wmuwoi bx‡P 

Avkªq jB| Avwg †mLv‡b mviv ivZ _vwK| mKv‡j ‡Mvj¸wj GKUz K‡g 

Ges Avwg  e¨viv‡K  Avwm| Avwg  e¨viv‡K A ¿̄ ivwL| ZLb Avwg 

dvqvwis‡qi  kã ïb‡Z cvB Ges e‡j †h, †mbvevwnbx wfZ‡i Xz‡K‡Q| 

Avwg ZLb e¨viv‡K  A ¿̄ †i‡L  cvwj‡q hvB| Avwg  gv`vixcy‡i P‡j hvB| 

Avwg 1/3/09 Bs Zvwi‡L wcjLvbvq  Join Kivi Rb¨ Avwm| Avgv‡K  

3/3/09 Bs Zvwi‡L wcjLvbvi wfZ‡i XzKvq |  GB Avgvi Revbe›`x| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 92 as 

against the appellant is procured in as much as I.O admitted that 

he did not mention the name of any accused excepting Moyeen 

in his 1st statement and that he referred the name of the 
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appellant and others in his another statement recorded on the 

same date. No explanation appears what was the reason for 

recording two 161 statements on the same date. His evidence 

apparently appears concocted. The evidence of P.W. 243 also 

appears unreliable. I.O admitted that he recorded the name of 

P.W. as Zillur Rahman, but P.W. 243 appears on record as 

Millur Rahman. Defence claims that there is no Sepoy in BDR 

named as Millur Rahman. More over his evidence appears 

vague and unspecified. He did not mention where he found the 

appellant in roaming with arms. Admittedly, the appellant was 

taken on remand for 7 days. His confessional statement thus 

apparently appears involuntary, a production of torture. 

Confession recording Magistrate also did not make any 

certificate to its voluntariness as he opined in column 8- ‘Avmvgxi 

kix‡i †Kvb AvNv‡Zi wPn“ wQj bv| Avmvgx‡K wPš—v fvebv  Kivi Rb¨ ch©vß 

mgq †`Iqv n‡q‡Q| G mgq I Zvi Revbe›`x †jLvi mgq Zvi Av‡k cv‡k †Kvb 

cywjk wQj bv|’ He admitted of taking arms being threatened to his 

life. Such confessional statement can’t be considered as 

evidence.  The prosecution evidence appears unreliable, 
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unacceptable, unworthy of credit and thus can’t be based on for 

impugned conviction and sentence.  

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence erroneously found him guilty of 

the offences charged for and sentenced him illegally and it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the Appellant be dismissed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 92, 243 and the appellant hailed from 13 

Battalion and both the P.Ws. have referred the Regiment No. of 

the appellant. So there is no doubt to the identification of the 

appellant. Both the witnesses saw the appellant with arms at the 

time of occurrence. Their evidence bears substance. Recording 

of 161 statement twice does not invalidate the statement of a 

witness. The investigation officer admitted that the P.W. 243 

referred the name of appellant and other accused in his 2nd 

statement. The recording the name of the P.W. 243 as Zillur 

Rahman in 161 statement is merely a slip of pen. P.W. 243 

affirms on oath his name as Millur Rahman. There appears no 

doubt to his identity. The confession of the appellant is 

inculpatory. No evidence appears that it was obtained under 

coercion. Mere taking on remand does not ipso-facto render the 

confession involuntary. Magistrate duly certified that he did not 

find any mark of injury in the person of the appellant and he 

was given proper time and freeness for reflection. All these 
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comments duly characterize the confession voluntary. It can’t 

be said that the confession recorded Magistrate did not put his 

comment as to its voluntariness.  

The learned Deputy Attorney General lastly submits that 

trial court on proper assessment of the evidence rightly found 

the appellant guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In the 

result, the Cr. Appeal filed on behalf of the Appellant be 

dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 



 

 

6474 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  



 

 

6475 

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Asaduzzaman (C.S.A.606), 

stated in his confessional statement- 

“ Avwg 12Uv/1Uvq e¨viv‡K  Avkªq wbB|12Uv/1 Uvq GK`j gy‡Lvkciv 

A ¿̄avix ˆmwbK  ej‡Z _v‡K †h,  †Zvgiv mevB A ¿̄ ai|  hw` Zv bv ai, 

Zvn‡j  †Zvgv‡`i‡K ¸wj Kiv n‡e| hvi nvZ Lvwj _vK‡e,Zv‡K ¸wj Kiv 

n‡e| Avwg jvBb †_‡K  bx‡P bvwg| Avwg AveŸvi  Kv‡Q †dvb w`‡q ewj, 

AveŸv Avwg wK Kie ? wZwb e‡jb , wcjLvbv †_‡K  †ei n‡q P‡j Avm| 

Avwg ZLb †g‡mi cv‡ki Iqv‡ji Kv‡Q hvB | Avwg cvi nIqvi Rb¨ †Póv 

Kwi| ZLb Avgvi Kv‡Q 2Rb A ¿̄avix ˆmwbK  Av‡m| Zviv Avgv‡K  

gvi‡Z _v‡K | Zviv Avgvi w`‡K ¸wj a‡i, I e‡j †h, A ¿̄ wb, bB‡j ¸wj 

Kie| Zvici  Avwg GKwU PvBwbR ivB‡dj nv‡Z wbjvg| Avwg Avevi  

cvjv‡bvi †Póv Kwi| wKš‘  cvwi bvB| cieZ©x‡Z Avwg mÜ¨vi w`‡K  

†KvqvU©v‡i hvB I  wmuwoi bx‡P Avkªq jB| Avwg †mLv‡b mviv ivZ _vwK| 

mKv‡j ‡Mvj¸wj GKUz K‡g Ges Avwg  e¨viv‡K  Avwm| Avwg  e¨viv‡K 

A ¿̄ ivwL| ZLb Avwg dvqvwis‡qi  kã ïb‡Z cvB Ges e‡j †h, 

†mbvevwnbx wfZ‡i Xz‡K‡Q| Avwg ZLb e¨viv‡K A ¿̄ †i‡L  cvwj‡q hvB|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 92 and 243 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 92 deposed-  

‘ZLb AwaKvsk wewWAvi m`m¨ `ievi Z¨vM K‡i| Avwg I ˆmwbK jvB‡b 

P‡j Avwm| wKQy¶Y ci jvB‡bi mvg‡b iv¯—vq Dci mk ¿̄ wewWAvi‡`i †`wL 

Zv‡`i g‡a¨ 48631 bv‡qK †KŠZzK Kzgvi, 58451 wmcvnx †gv¯—dv Kvgvj, 

76723 wmcvnx †ejv‡qZ 78623 wmcvnx AvQv ỳ¾vgvb, 66665 wmcvnx kvnxb, 
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67131 wmcvnx Avjgvm DwÏb 76851 wmcvnx RyjwdKvi Avjx‡K  mk ¿̄ D‡ËwRZ 

†`wL|’ 

P.W. 243 deposed-  

‘Avwg `ievi n‡j evB‡i wbR e¨vUvwjq‡b ˆmwbK jvB‡b P‡j Avwm| jvBb 

†_‡K ZvwK‡q ‡`wL A‡bK wewWAvi A ¿̄ nv‡Z MÛ‡Mvj Ki‡Q 2 N›Uv c‡i bx‡P 

bvwg ZLb I A‡bK‡K A ¿̄ nv‡Z †Nviv‡div Ki‡Z †`wL| ZLb 68719 wmcvnx 

RvwKi“j, 77003 wmcvnx †mv‡nj, 78623 wmcvnx Avmv ỳ¾vgvb, 53027 j¨vt 

bvt nvi“byi iwk`, 65227 wmcvnx eveyj, 78553 wmcvnx ivmyj, 59000 wmcvnx 

kwdKzj, 68719 wmcvnx RvwKi‡K A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.608 Sepoy/77667 Md. Ferdous.  

Trial court charged the Appellant under Sections 

302/114/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 20 Maj. Kamrul Hasan 

 P.W.99 Md. Kamrul Hasan 
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 P.W.208 Md. Delower Hossain 

 P.W.220 Habilder Motaher Hossain 

 P.W.482 Md. Habibur Rahman 

 P.W.487 Habilder Md. Abdul Aziz 

 P.W.349 Md. Rashed Kabir, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 

D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’ within Darbar. All BDR 

personnel were taking leave of Darbar. D.G tried to prevent 

them. In spite of that BDR personnel were taking leave of 
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Darber by breaking window glasses. D.G. asked all officers to 

control them. .................. He came out from 

Darbar......................................... Later on, he came to his 

residence on 4th floor. On the night following the day 25th 

February, 2009 he heard declaration of DAD Tauhid as DG 

through mike. .............................. On 26.02.2009 at about 3.00 

P.M. he heard kicking sound on the door of his residence.  The 

rebellions tried to take away his wife and children. They 

brought there Col. Sayeed. Sensing his presence in the 

residence Sepoy Mazahar along with 4/ 5 rebellions came 

forward pointing arms towards him. He forbade them not to 

make firing. They took him out on the point of arms. Sepoy 

Masud, Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They 

took him down by way of assaulting. He saw a pickup in front 

of his residence. Sepoy Mazahar told referring the DAD 

Touhid- “byZb wWwR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv, †MBU 

ch©š— †cŠwQ‡q w`‡Z n‡e|” . There he found Subeder Maj. Jubayer, 

the Appellant Ferdous, Sepoy Harun with arms standing and 

mother of Col. Sayeed sitting in a pick up. .......... After a while 
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a Pajaro Jeep came thereat. The rebellions picked them up in 

that pick up and dropped them at gate No.4. ............................  

 In cross-cross-examination on behalf of the Appellant, he 

stated that he came out from his residence for the last time on 

26.02.2009 at 4.15/4.30 P.M. He did not go anywhere before 

going at gate No.4. He denied the suggestion that other persons 

took shelter in his residence presuming that there will be no 

attack on it. He denied the suggestion that he did not see 

anything and that he deposed falsely.  

P.W.99 Md. Kamrul Hasan deposed that on 25.02.2009 

he went to Darber. When D.G. was delivering speech he heard 

firing. All were running to and fro. BDR personnel left Darber. 

He came back to unit. On his way to unit he came to see JCO 

6320 Naik Subader Helal, 27989 Habilder A. Rahman, 68891 

Sepoy Rubel and the Appellant 77667 Sepoy Ferdous on 

firing. At about 6.00 P.M. he left Peelkhana and went to his 

residence.  

In cross-examination on behalf of the Appellant, he 

stated that he found 300/500 people in the field and many of 

them were with uniform. He cannot say how many persons 
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were there with full uniform. It took 25/30 minutes to come 

back to unit from Darber. He denied the suggestion that he did 

not see Sepoy Ferdous and that he deposed falsely. 

 P.W.208 Md. Delower Hossain deposed that on 

25.02.2009 he attended Darbar. There raised a hue and cry 

when Sepoy Moyeen pointed arms towards D.G. He came out 

from Darbar and appeared at his unit area. He saw the BDR 

personnel on firing and among them he could identify 76891 

Sepoy Julfikar, 76402 Sepoy Emran, 69038 Forhad and the 

Appellant 77667 Ferdous. They were firing indiscriminately.  

 In cross-examination on behalf of the Appellant, he 

stated that he can’t remember whether he had talk with the 

Appellant after the occurrence. He left Darbar at 9.40 A. M. 

After seeing the occurrence he went on 2nd floor of Office 

building. He denied the suggestion that he was the planner of 

the rebellion and that he deposed falsely.  

 P.W.220 Habilder Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 
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taking leave. At last he also came out and moved towards to his 

unit. On his way he came to see 38557 Habilder Forhad 

Hossain of 13 Battalion, 49300 Naik Dalil, 56861 Sepoy 

Alauddin, 58611 Sepoy Anisur, 43733 Habilder Kashem, 

56796 Sepoy Motin, 66822 Sepoy Masum Ali, 79156 Md. 

Mehedi Hasan and the Appellant 77667 Sepoy Ferdous to run 

with arms. He also came to see some of them to make firing. 

Afterwards he went to his residence at outside Peelkhana.  

In cross-examination on behalf of the Appellant, he 

stated that he did not make any written statement to anybody 

before 25.08.2009. Prior to that he was aware of the case and 

investigation. He left Darbar at about 9.40/9.45 A.M. When he 

went to his unit, nobody accompanied him. It took 10/15 

minutes to reach at unit from Darbar. Nobody was with him 

when he stayed in unit. He remained in unit till 3.30/4.00 P.M. 

He denied the suggestion that he had participation in the 

rebellion and that he deposed falsely.  

P.W. 482 Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26 

Feb, 2009 he could identify Sepoy 66811 Shamim, Sepoy 78698 
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Abdullah Al Mamun, the Appellant Sepoy 77667 Ferdous, 

RDA 153 DAD Habibur Rahman, Habilder 27989 A. Rahman, 

Sepoy 76539 Rasel, Sepoy 67131 Almas, Sepoy 67191 Jalil, 

Sepoy 65330 Rashid, 59453 Badal, 67909 Khalilur and 53027 

Harun or Rashid. They all including Sepoy 65140 Moyeen and 

he himself hailed from 13 Battalion. He identified the picture 

exhibit CXLIII. 

No cross-examination was made on behalf of the 

Appellant.  

P.W.487 Md. Abdul Aziz deposed that he identified the 

Appellant 77667 Ferdous, 43968 Shahidur, 58589 Baki Billah, 

50590 Jahirul Alam on 14.09.2009 from video-footage shown 

him by A.S.P Rownokul. The Photo of the Appellant was filed 

earlier. He identified the picture of Shahidul, Bakibillah and 

Jahirul Alam as exhibit CXLVII series. Everyone was with arms. 

In cross-examination he stated that he deposed on 

14.09.2009 before A.S.P. Rownokul.   

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

19.11.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 549 and his 

signature 549/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 10.11.2009 and placed 

before him on 19.11.2009. He denied the suggestion that he did 

not appraise the consequence of confession to the Appellant and 

that the Appellant did not make any confession and that he did 

not follow the provisions of law under Section 164/364 of the 

Code of Criminal Procedure and that he did not certify it 

properly.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 7 days. He 

recorded the statement of P.W.99 on 30.01.2009. P.W.99 

deposed before him of serious dissatisfaction of BDR persons. 

The Appellant hailed from 13 battalion. P.W.99 deposed before 

him of his going to unit and different other areas. He did not 

specify when and where he saw the Appellant. He also did not 

depose before him when he came out from Darbar.   
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The confession of the Appellant Sepoy Md. Ferdous 

(C.S.A.608), runs as under- 

“25/02/09 Bs ZvwiL mKvj 8Uv 8.30  Uvi w`‡K nvwej`vi †gRi 

Avwgby‡ji †bZ„‡Z¡ `ievi n‡j hvB| Avwg gvSvgvwS mvwi‡Z ewm| 9.00 

Uvq `ievi ïi“ nq| wWwR g‡nv`q e³e¨ w`‡Z _v‡K| e³‡e¨i 

GKch©v‡q wZwb e‡jb Acv‡ikb Wvj fv‡Zi wKQy UvKv Av‡Q hv Kj¨vb 

Znwe‡j Rgv n‡e| GKUy c‡iB †Mvjv¸wj ïi“ nq| †jvKRb û‡ovûwi 

K‡i †ei n‡Z _v‡K|  AvwgI ZLb †ei n‡q Avgvi 13 bs ivB‡dj 

e¨vUvwjqv‡b P‡j hvB Ges mvivw`b I mvivivZ jvB‡bB jywK‡q _vwK| 

c‡ii w`b 26/2/09 Bs ZvwiL mKvj 9.30 Uvq 10/12 Rb gy‡Lvk avix 

A ¿̄mn jvB‡b G‡m Avgv‡K †Rvi K‡i wb‡q hvq| 3bs †MB‡U wb‡q hvq| 

†mLv‡b hvIqvi ci MvW© i“g †_‡K 1wU GmGgwR I 1 g¨vMwRb fwZ© 30 

ivDÛ ¸wj †`q Ges Avgv‡K 3bs †MB‡U wWDwU Ki‡Z e‡j| †mLv‡b 

wmcvnx dinv`, wmcvnx AvRv`, wmcvnx mvwe`, wmcvnx †ej−vj †`L‡Z 

cvB| †ej−v‡ji wbKU A ¿̄ wQj wKbv ej‡Z cvie bv| evKx 3R‡bi 

Kv‡QB A ¿̄ wQj| AvbygvwbK 1.30 Uv ch©š— †MB‡U _vKvi ci ¶yav jv‡M| 

Lvevi K_v e‡j †mLv‡b A ¿̄ †i‡L jvB‡b Avwm| AvbygvwbK 3.30 Uvi 

w`‡K cvwj‡q hvB| miKvix †Nvlbv ï‡b 3/3/09 Bs ZvwiL wcjLvbvq 

†hvM †`B| GB Avgvi Revbew›`|” 
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Mr. Md. Shamim Sarder, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W. 20 

does not bear any substance. He claims to see the Appellant 

with arms on 26.02.2009 at 3. P.M merely standing in front of 

his residence with other Sepoys when the situation became 

normal and rescue operation was going on. It appears that at 

that time there was no activity of killing operation but rescued 

persons were taking at gate No. 4. His testimony does not speak 

of any culpability of the Appellant to any offence as alleged. He 

did not refer Battalion and Regiment No. of the Appellant and 

as such his identification of the Appellant also not proper. The 

testimony of P.Ws.99 and 208 appears vague and unspecified. 

He did not specify when and where he saw the Appellant. Such 

vague and unspecified testimony cannot be relied on. Similarly 

P.W.220 claims to see the Appellant and others with arms and 

to run around and some of them were on firing. His above 

testimony also appears vague and unspecified. He could not 

identify who were moving towards Darbar on firing. The 

testimony of P.Ws. 482 and 487 does not bear any substance. 

They identified the Appellant from video-footage. No evidence 



 

 

6488 

appears who took the video and where such picture was taken. 

Such video footage was not shown to the Appellant before the 

court and such identification is inadmissible in law. Admittedly, 

the Appellant was taken on remand for 7(seven) days as 

admitted by P.W.654, the investigation officer and it is obvious 

that the confession of the Appellant is no more but a product of 

torture. It is neither voluntary nor true. He admitted to take up 

arms under threat. It is exculpatory and merely a statement. It 

cannot be used as evidence against the Appellant.  

Mr. Sardar further submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both P.W. 20 and the Appellant hailed from 13 Battalion. 

P.W.20 although did not refer the Battalion/Regiment No. of 

the Appellant but there is no doubt to his identification of the 

Appellant. All other P.Ws referred above identified the 

Appellant with his Regiment No. All the P.Ws are eye 

witnesses to the occurrence and saw the Appellant with arms 

and on firing, moving towards Darbar. Their testimony appears 

corroborative and it bears substance. The testimonies of P.Ws. 

find corroboration to the confession of the Appellant as well as 

the material exhibit CXLIII(L) series in taking up arms and 

figuring himself as a rebellion at the time of occurrence. The 
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confession of the Appellant is inculpatory in nature. He 

admitted in taking up arms. It finds corroboration by the 

evidence of P.Ws. Although the Appellant was taken on remand 

for 7(seven) days but no evidence appears that it was obtained 

under coercion.     

The learned Deputy Attorney General refers the 

testimony of P.W. 78 Md. Najimuddin who also hailed from 13 

Battalion and he saw the Appellant in taking arms from ‘Kote’ 

His testimony refers the Appellant who was wrongly recorded 

as Debadish but it has been corrected as Ferdous in his original 

deposition-in-chief, the Appellant. His evidence also bears 

substance. 

The learned Deputy Attorney General also submits that 

all the P.Ws. are competent and their testimony appears 

reliable, credible and trustworthy and trial court on proper 

assessment of their evidence on record rightly found him guilty 

of the offences and sentenced him accordingly and it does not 

warrant any interference.  In above context, the Cr. Appeal filed 

on behalf of the Appellant is liable to be dismissed.          
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ferdous (C.S.A.608) 

stated in his confessional statement- 

“ c‡ii w`b 26/2/09 Bs ZvwiL mKvj 9.30 Uvq 10/12 Rb gy‡Lvk avix 

A ¿̄mn jvB‡b G‡m Avgv‡K †Rvi K‡i wb‡q hvq| 3bs †MB‡U wb‡q hvq| 

†mLv‡b hvIqvi ci MvW© i“g †_‡K 1wU GmGgwR I 1 g¨vMwRb fwZ© 30 

ivDÛ ¸wj †`q Ges Avgv‡K 3bs †MB‡U wWDwU Ki‡Z e‡j| †mLv‡b 
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wmcvnx dinv`, wmcvnx AvRv`, wmcvnx mvwe`, wmcvnx †ej−vj †`L‡Z 

cvB| †ej−v‡ji wbKU A ¿̄ wQj wKbv ej‡Z cvie bv| evKx 3R‡bi 

Kv‡QB A ¿̄ wQj| AvbygvwbK 1.30 Uv ch©š— †MB‡U _vKvi ci ¶yav jv‡M| 

Lvevi K_v e‡j †mLv‡b A ¿̄ †i‡L jvB‡b Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. excepting 482 and 487 referred above saw 

him with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object. 

P.Ws. 482 and 487 identified the appellant with video footage 

exhibit CXLIII(L). The footage figures him as a rebellion with 

arms along with other armed rebellions  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20, 99, 208 and 

220 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 20 deposed-  

‘Avwg evmvq AvwQ †R‡b wmcvnx gvRnvi mn 4/5 Rb we‡ ª̀vnx Avgvi w`‡K 

A ¿̄ ZvK K‡i GwM‡q Av‡m| Avwg Zv‡`i ¸wj bv Ki‡Z Aby‡iva Kwi| wmcvnx 

gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| gvRnv‡ii mv‡_ wmcvnx 

gvmy`, wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K gvi‡Z gvi‡Z bvwg‡q 

Av‡b| evmvi mvg‡b GKwU Pick up †`wL| wmcvnx gvRnvi e‡jb byZb wWwR 

†ZŠwn` mv‡n‡ei Av‡`k KvD‡K gviv hv‡e bv †MBU ch©š— †cŠwQ‡q w`‡Z n‡e| 

ZLb my‡e`vi †gRi Ryev‡qi, †di‡`Šm, wmcvnx nvi“b mk ¿̄ Ae ’̄vq `vwo‡q 

Av‡Q|’ 

P.W. 99 deposed-  

‘Avwg BDwb‡U P‡j Avmvi c‡_ wewfbœ GjvKvq wewWAvi‡`i ¸wj Ki‡Z 

†`wL| Zv‡`i g‡a¨ JCO 6320 bvt my‡e`vi †njvj, 27989 nvwej`vi Avt 

ingvb, 68891 wmcvnx i“‡ej 77667 wmcvnx †di‡`Šm‡K wPb‡Z cvwi|’ 

P.W. 208 deposed-  

‘Avwg c‡i `ievi nj †_‡K e‡i n‡q Unit GjvKvq G‡m ‡`wL|  BDR 

ˆmwbKiv A ¿̄ wb‡q fire Ki‡Q G‡`i g‡a¨ 76891 wmcvnx RyjwdKvi, 76402 
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wmcvnx Ggivb, 69038 dinv` 77667 †di‡`Šm †K wPb‡Z cvwi| G‡`i‡K 

G‡jvcv_vix fire Ki‡Z †`wL|’ 

P.W. 220 deposed-  

‘Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ iIqvbv †`B| Avmvi c‡_ 13 

e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 49300 bv‡qK `wjj, 56861 

wmcvnx AvjvDwÏb, 58611 wmcvnx AvwbQzi, 43733 nvwej`vi Kv‡kg, 56796 

wmcvnx gwZb 66822, wmcvnx gvmyg Avjx, 79156 wmcvnx †g‡n`x nvmvb, 

77667 wmcvnx †di‡`Šm‡K A ¿̄mn †`Šov‡`Šox Ki‡Z †`wL| Zv‡`i g‡a¨ 

A‡bK‡KB ¸jv¸wj K‡i `ievi n‡ji w`‡K hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 



 

 

6499 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.610 Sepoy/65079 Md. Alauddin 

Sheikh.  

Trial court charged the appellant under Sections 

302/149/34382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Md. Mohiuddin 
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 P.W.124 Md. Gulzar Hossain 

 P.W.150 Md. Emdadul Haque 

 P. W. 333 Moha. Moazzem, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on 

Sepoy Moyeen entered into Darber with arms at 9.30 and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Rifle-Battalion 

and around Peelkhana. Some of them had arms in their hands. 
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Among them he could identify Masum Howlader along with 

Lance Naik Ekram, A Bari, Rahmat, Jahangir Alam, Sepoy 

Najir, Sepoy Altafuzzaman, Habilder Sueb, Lokman, Lance 

Naik Gous Uddin, Signalman Bashar, the appellant Sepoy 

Alauddin, Hamid and Hitler. 

In cross-examination on behalf the appellant he stated 

that he hailed from signal sector of 13 Battalion. Signal Sector 

and 13 Rifle Battalion were side by side. He saw breaking the 

koth of Dhaka sector. Dhaka sector is a separate institution.  

Koth of Dhaka sector was 15/20 yards far off from 13 

Battalion. He deposed before I.O on 08.09.2009. He saw 2/3 

hundred BDR personnel at about 9.40 A.M. Rezaul was 

mowajjaim of the mosque and Imam was Hanif Ansari. He had 

no talk with anybody. He denied the suggestion that he did not 

see arms in the hands of BDR personnel. He reached at 13 

Battalion at about 11.15 A.M. He did not see any burst firing in 

front of 13 Battalion. He denied the suggestion that he 

instigated the rebellions through mike and that he deposed 

falsely to save himself.  
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P.W.124 Md. Golzer Hossain deposed that on 25.02.2009 

he was in Darber. After commencement of Darber Sepoy 

Moyeen entered into Darber with arms. Moyeen’s number was 

65140. After that BDR personnel left Darber. DG commanded to 

stay in Darber. After the command of DG he left Darber and 

went to his unit. On his way he came to see BDR personnel with 

arms and agitated mood and among them he identified JCO 6320 

NSub Helal, the appellant Sepoy 65079 Alauddin Sheikh, 

Sepoy 67583 Firoj. On 26.02.2009 he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he did not find anybody injured by firing. The people being 

afraid took shelter in safe places. He denied the suggestion that 

he did not see any BDR person to make firing and that he did not 

see any occurrence.  He deposed before I.O. Kaher Akanda. 

Kaher Akanda himself recorded his statement and thereafter his 

statement was computer composed. He denied the suggestion 

that he deposed falsely.  

P.W.150 Md. Emdadul Hoque deposed that  on 

25.02.2009 he was in Darber. Coming out from Darber he was 

moving towards Battalion. On the way he came to see BDR 
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personnel Habilder 37606 Kibria, Lance Naik 50590 Jahirul 

Alam, Sepoy 56975 Aktaruzzaman and the appellant Sepoy 

65079 Alauddin with arms. 

In cross-examination on behalf of the appellant, he stated 

that after the occurrence he remained in Peelkhana. He went to 

hospital on 27.02.2009 at the instruction of police. Police did not 

ask him anything. He was aware of the case and of its 

investigation by different agencies. He cannot say when he 

joined in the BDR. Coming out from Darber he came to see the 

accused and therefrom he went to Barak. After the occurrence 

Alauddin was in service with him. He denied the suggestion that 

he did not see Alauddin with arms. In 13 Battalion there are 

other Alauddin but he saw this Alauddin.  

P.W.333 Mohammad Moazzem, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

19.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 414 and his 

signature 414/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 10.11.2009 and placed before 

him on 19.11.2009. He denied the suggestion that the appellant 

did not make any confession and that he did not follow the legal 

provisions in recording the confessional statement of the 

appellant. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 7 days. He denied 

the suggestion that the confessional statement of the appellant 

was obtained under coercion.  

The confession of the appellant Md. Alauddin Sheikh 

(C.S.A.610), runs as under- 

“A¡¢j 23/02/2000 a¡¢l−M Y¡L¡ ¢h ¢X A¡l ¢pf¡q£ f−c i¢aÑ q−u Q–

NË¡−jl h¡Ca¥m C‹¤a ®b−L 6 j¡−pl fÐ¢nrZ NËqe L−lz ¢h ¢X A¡−ll 

¢h¢iæ hÉ¡V¡¢mu−e Q¡L¥¢l L¢lz Aaxfl 27/01/05 p¡−m hcm£ p§−œ 

¢fmM¡e¡u −k¡Nc¡e L¢lu¡ AcÉ¡h¢d LjÑla A¡¢Rz A¡¢j ¢h ¢X A¡−l ea¥e 

pcpÉz i¢aÑ qJu¡l fl ®b−LC ®hae i¡a¡ J ®lnepq ¢h¢iæ ¢ho−u 

¢h¢XA¡l pcpÉl¡ AÙ¹¤ø ¢Rm ¢h¢iæ pju ö−e¢Rz A¡¢j LM−e¡ H…¢m ¢e−u 

A¡−m¡Qe¡ Lla¡jz a−h Na h¡l X¡m i¡a LjÑp§Q£l miÉ¡w−nl 2,400/- 
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V¡L¡ ®f−u¢R zNa 24/02/2009 a¡¢lM ®i¡l ®hm¡ O¤j ®b−L E−W q¡a j¤M 

d¤−u e¡Ù¹¡ ®M−u h¡hl NË¡E−ä fÉ¡−lX Ll¡l SeÉ k¡Cz pL¡m 9.00 V¡l 

pju j¡ee£u fÐd¡ej¿»£l i¡oe ö−e hÉ¡l¡−L ¢g−l A¡¢p Hhw c¤f¤l ®j−p 

hs M¡e¡ M¡Cz I¢ce ¢h¢iæ ¢XE¢V ®n−o l¡a 9.00 V¡l pju hÉ¡l¡−L ¢N−u 

O¤¢j−u f¢sz 

Na 25/02/2009 a¡¢lM gS−ll A¡k¡−el pju O¤j ®b−L E−W Jk¤ L−l 

e¡j¡S A¡c¡u L¢l a¡lfl e¡Ù¹¡ ®M−u ®f¡o¡L f−s clh¡−l q¡¢Sl qJu¡l 

SeÉ-pL¡m 7.00 O¢VL¡u gm Ce qCz A¡¢jpq fÐ¡u 200Se ¢h¢X A¡l 

pcpÉ−cl−L ¢e−u k¡Ju¡ quz pL¡m 8.30 V¡l pju clh¡l q−m ¢N−u 

®j−T−a h−p f¢sz Ae¤j¡e 9.30 O¢VL¡l pju ¢X¢S j−q¡cu hš²hÉ 

Qm¡L¡−m qW¡v …¢ml në ö¢ez pLm ®m¡LSe qW¡v cy¡¢s−u k¡u Hhw  qC 

ý−õ¡s Hhw ¢Qõ¡¢Q¢õ L−l clh¡l qm ®b−L ®hl q−a b¡−Lz A¡¢jJ 

pL−ml p¡−b ®hl q−u m¡C−e Q−m A¡¢p Hhw hÉ¡l¡−Ll e£Qam¡u AhÙÛ¡e 

L¢lz aMe h¡C−l …¢ml në öe−a f¡Cz qW¡v j¡C−L öe−a f¡C ®k, 

ph¡C−L h¡¢q−l ®l¢l−u A¡p−a q−h Hhw ®L¡a ®b−L AÙ» ¢e−a q−hz A¡¢j 

aMe h¡C−l ®hl q−u ®L¡a ®b−L 1¢V Q¡C¢eS l¡C−gm ¢e−u hÉ¡l¡−Ll 

p¡j−e H−p AhÙÛ¡e L¢lz a¡lfl l¡C−gm¢V ®L¡−a ®l−M A¡h¡l m¡C−e 

Q−m A¡¢pz l¡−a hÉ¡l¡−LC AhÙÛ¡e L¢lz Na 26/02/2009/ a¡¢lM pL¡m 

8.00 O¢VL¡l pju ¢p¢im ®f¡o¡L d¤¢f M¡e¡l ¢fR−el ®cu¡m Vf−L h¡C−l 

H−p ¢l„¡ Hhw flha£Ñ−a h¡−p L−l ¢eS h¡¢s Q−m A¡¢pz Na 1/3/09 
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a¡¢lM plL¡l£ ®O¡oe¡ ö−e  ¢h ¢X A¡l 4ew ®N−V q¡¢Sl qC A¡j¡−cl−L 

fÐb−j A¡h¡qe£ j¡−W ¢e−u k¡u Hhw 03/03/09 a¡¢l−M ¢fmM¡e¡l ¢ial 

fÐ−hn Ll¡−e¡ quz Na 10/11/09 a¡¢lM ¢fmM¡e¡ ®b−L A¡j¡−L ®NËga¡l 

L−l 11/11/09 a¡¢lM ®L¡−VÑ f¡W¡uz HC A¡j¡l Sh¡eh¢¾cz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 67 is 

vague and unspecified. He did not refer his Battalion and 

Regiment No. He merely claims to see the Appellant but did 

not ensure whether the Appellant had arms in his hand. His 

evidence thus does not bear any substance. The evidence of 

P.W.124 also appears vague and unspecified. He did not 

mention when and where he saw the Appellant to move towards 

Darbar. His evidence finds no corroboration. P.W. 150 also 

claims to see the Appellant with arms on his way to Battalion. 

But he did not disclose any culpability of the Appellant to any 

offence. Admittedly the Appellant was taken on remand for 7 

(seven) days. Apparently it appears neither voluntary nor true. 

He claimed that he took up arms under threat by the rebellions. 

Such confession cannot be treated as evidence against the 

Appellant. 
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Mr. Md. Aminul Islam further submits that the trial court 

having failed to weigh and assess the evidence erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the Appellant be allowed.         

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that all the P.Ws. as well as the Appellant hailed from 13 

Battalion and as such there is no doubt to the identification of 

the Appellant. Moreover, both the P.Ws. 124 and 150 have 

referred his regiment No. P.W. 150 reiterated in his cross-

examination that there may be more than one BDR person 

named Alauddin but he saw this Appellant Alauddin. All the 

above P.Ws. saw the Appellant with arms. P.W. 67 saw the 

Appellant to bring out arms from Kote and move around in 

Peelkhana with agitated mood. P.W. 124 saw the Appellant 

moving towards Darbar on firing. Their testimonies are 

corroborative with each other, Defence thoroughly cross-

examined them but could not embellish their testimonies. The 

confession of the Appellant also appears inculpatory. He 

admitted in taking up arms and his position with arms finds 

corroboration by the P.Ws. Although he was taken on remand 

for 7(seven) days but no evidence appears that his confession 

was obtained by way of coercion. P.W. 333 confessing 

recording Magistrate duly certified the confession of the 

Appellant as voluntary.  
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The learned Deputy Attorney General lastly submits that 

the prosecution evidence being untainted, unembellished 

unimpeachable trial court rightly held the Appellant guilty of 

the offence and sentenced him accordingly and it does not 

warrant any interference. In the result, the Cr. Appeal filed on 

behalf of the Appellant be dismissed.         

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Md. Alauddin Sheikh (C.S.A.610) 

stated in his confessional statement- 

“A¡¢jJ pL−ml p¡−b ®hl q−u m¡C−e Q−m A¡¢p Hhw hÉ¡l¡−Ll e£Qam¡u 

AhÙÛ¡e L¢lz aMe h¡C−l …¢ml në öe−a f¡Cz qW¡v j¡C−L öe−a f¡C 

®k, ph¡C−L h¡¢q−l ®l¢l−u A¡p−a q−h Hhw ®L¡a ®b−L AÙ» ¢e−a q−hz 

A¡¢j aMe h¡C−l ®hl q−u ®L¡a ®b−L 1¢V Q¡C¢eS l¡C−gm ¢e−u hÉ¡l¡−Ll 

p¡j−e H−p AhÙÛ¡e L¢lz a¡lfl l¡C−gm¢V ®L¡−a ®l−M A¡h¡l m¡C−e Q−m 

A¡¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 67, 124 and 150 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 



 

 

6515 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 67 deposed-  

‘iv¯—v 2/300 wewWAvi m`m¨ ‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| 

Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q 

hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK 

BKivg, Avt evox, ingZ, Rvnv½xi Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi 

wmcvnx AvjZvdz¾vgvb, nvwej`vi my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, 

gvmyg nvIjv`vi, wmcvnx AvjvDwÏb, nvwg`, wnUjvi‡K wPb‡Z cvwi|’ 

P.W. 124 deposed-  

‘DG †kl Av‡`‡k Avwg `ievi Z¨vM K‡i BDwb‡U hvB| hvIqvi mgq 

A‡bK BDR m`m¨‡K A ¿̄nv‡Z D‡ËwRZ Ae ’̄vq ¸wj Ki‡Z Ki‡Z `iev‡ii 

w`‡K †h‡Z †`wL| Gi g‡a¨ JCO 6320 bv‡qK my‡e`vi †njvj, 65079 wmcvnx 

AvjvDwÏb †kL, 67583 wmcvnx wd‡ivR‡K wPb‡Z cvwi|’ 

P.W. 150 deposed-  

‘25/2/09 Avwg `iev‡i wQjvg| Avwg `ievi nj †_‡K †ei n‡q 

e¨vUvwjq‡bi w`‡K iIqvbv Kwi| c‡_ BDR ‡`i mk ¿̄  Ae ’̄vq †`wL| Zv‡`i 

g‡a¨ 37606 nvwej`vi wKewiqv 50590 j¨vt bvt Rûiæj Avjg, 56975 wmcvnx 

Av³viæ¾vgvb 65079 wmcvnx AvjvDwÏb‡K mk ¿̄  †`wL|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 



 

 

6517 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.611 Sepoy/68116 Md. Abu Tayob. 

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.42 Md. Anwarul Islam 

 P.W.207 Masud Rana 

 P.W.335 Dilara Alo Chondona, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.42 Md. Anawarul Islam deposed that on 24.02.2009 

he was entrusted to arrange the seat of the guests. On 

25.02.2009 he attended Darber at 9.00 A.M. Sepoy Moyeen 

entered into Darber with arms. Army officers disarmed him. 

DG asked all to take seat. BDR personnel left Darber. DG 

asked the commanders to control the troops. Officers moved for 

their respective unit. He left Darber and went to his unit. On his 

way, he came to see 50/ 60 BDR personnel to go to their unit 

taking arms from koath. In front of Mosque he came to see Lt. 

Col. Anower lying senseless. He took him to cook house. After 

a while Sepoy Aminur Islam, Habilder Farhad, Habilder 

Kashem, Naik Mostafa, Alam Miah, Sepoy Hekmat, Sepoy Litu 

Das, Naik Aziz, Sepoy Sorowar, the appellant Sepoy Taiob, 

Sepoy Rubel and Lance Naik Fazlur Rahman appearing in the 

cook house asked him where he has kept the officers. 

Thereafter, they left for Darber. Afterwards he sent Lt. Col. 

Anower to the hospital. He remained in the Barak till 7.00 A.M. 

on 27.02.2009.  
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In cross-examination on behalf of the appellant, he 

denied the suggestion that Subader Habibur Rahman saw him to 

move with rifle. 

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/ 25 A.M. and having afraid at first he hid himself and 

thereafter went to his residence. On way to his residence, he 

came to see 40551 Habilder Kashem along with 55705 Rafiz 

Uddin, 20682 Habilder Alom, 38557 Habilder Farad, 46508 

Naik Golam Mostafar, 47050 Naik Azizul, 63421 Sepoy 

Hekmat, 63830 Sepoy Sarwar, 66838 Sepoy Mahbum, the 

appellant 68116 Sepoy Toyeb, all of 13 Battalion and 64141 

Sepoy Enamul of 46 Battalion with arms  and on firing with 

agitated mood.  

In cross-examination on behalf of the appellant, he stated 

that there were more than one way to go to his residence from 

CSD canteen. He denied the suggestion that he deposed falsely.  

 P.W.335 Dilara Alo Chondona, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

19.11.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 458 and her 

signature 458/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 10.11.2009 and placed 

before him on 19.11.2009. She denied the suggestion that she 

did not appraise the appellant the effect of confession and that 

he did not follow the provisions of the law in recoding the 

confessional statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

arrested the appellant on 10.11.2009 and took remand  for 7 

days. He examined P.W.207 on 02.09.2009. At that time, the 

appellant was in service in Peelkhana. P.W.207 deposed before 

him that he hid himself in the place where cookeries were kept 

and thereafter went to his residence. He denied the suggestion 

that he implicated the appellant falsely.  

The confession of the appellant Md. Abu Tayob 

(C.S.A.611), runs as under- 
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“Avwg weMZ 14/9/02 m‡b BDR G wmcvnx c‡` wm‡j‡U †hvM`vb Kwi| 

e`jx m~‡Î  wewfbœ RvqMvq PvKzix Kivi ci  4/10/07 Bs XvKvq BDR 

m`i `ßi wcjLvbvq †hvM`vb Kwi| wcjLvbvq Avwg cÖ̀ xc cvwU©‡Z 

wb‡qvwRZ wQjvg| MZ 25/2/09 Bs Zvwi‡L Avwg wbR e¨vivK 13 bs 

ivB‡dj e¨vUvwjq‡bi D ‡Kv¤úvwb‡Z _vKve ’̄vq mKvj Abygvb 10.00 Uvi 

w`‡K †Mvjv¸wji AvIqvR cvB| Ges ïb‡Z cvB Avgv‡`i e¨vUvwjq‡bi 

nvwe: AvwRR ¸wjwe× n‡q‡Q| Gici Avwg †cvlvK c‡i †Kv‡Z hvB| 

†Kv‡Z Avgvi e¨w³MZ ivB‡dj bv †c‡q eviv›`vq cvIqv SSS 10 

ivB‡dj wb‡q cybivq jvB‡b P‡j Avwm| ivB‡dj mn Avwg c‡ii w`b 

A_©vr 26/2/09 Bs ch©šÍ wbR e¨viv‡KB Ae ’̄vb Kwi| miKvix †Nvlbv 

ï‡b 26/2/09 Bs weKvj 3.00 NwUKvq A ¿̄ Rgv †`B| gvMwi‡ei 

Avhv‡bi mgq aycxLvbvi wcQ‡b Iqvj UcwK‡q R‰bK e¨w³i evmvq AvkÖq 

†bB| Avgvi mv‡_ mnKgx© iwdK wQj| GB Avgvi e³e¨|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W.42 

bears no credibility. He did not refer the Batation/Regiment No. 

of the Appellant. He did not disclose any culpability of the 

Appellant to any offence. His above testimony finds no 

corroboration by any other witness. In this context Id, counsel 

for the appellant refers the evidence of P.W.463 who deposed in 
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his 161 statement before I.O who admitted ‘mv¶x my‡e`vi †gRi 

nvweei ingvb Zvi 161 avivi RevbeÜx‡Z e‡j‡Qb †h wZwb mv¶x Av‡bvqvi 

(P.W.42) †K A ¿̄ mn Unj w`‡Z †`‡L‡Qb Ges †m Kvi‡b wZwb iv‡Z Nygv‡Z 

cv‡ib bvBÕ. He further submits that it was drawn to the attention 

of P.W.463 and in reply he did not deny it rather stated that he 

could not remember that. The admission of I.O cannot be 

ignored and it bears substance. In view of the above facts 

P.W.42 himself was an accomplice and his testimony finds no 

credibility. He is a procured witness and deposed falsely to 

exempt himself from the offence. The evidence of P.W.207 

appears vague and unspecified. He did not mention when and 

where he saw the Appellant. Moreover his testimony appears 

contradictory. He claims that while he was arranging cookeries 

he heard firing and being afraid he hid himself and thereafter 

went to residence but in cross-examination on behalf of Naik 

Azizur Rahman and others he stated that on 25.02.2009 he was 

on duty at the gate of Darbar. His self contradictory statement 

belies his testimony and that cannot be relied on. Admittedly 

the Appellant was taken on remand for 7 (seven) days and 

apparently it appears neither voluntary nor true. P.W.335, the 
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confession recording Magistrate also did not certify his 

confession as voluntary since she certified in column 8 simply 

in the following manner-‘Avmvgxi kix‡i †Kvb AvNv‡Zi wPý bvB| 

Avmvgxi my ’̈̄  e‡j cÖZxqgvb nqÕ. Such confessional statement of the 

Appellant cannot be treated as evidence against the Appellant.  

Mr. Islam lastly submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants due interference.                    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant as well as the P.W.42 and 207, all hailed 

from 13 Battalion and thus there is no doubt to the 

identification of the Appellant by them. They both are eye 

witnesses to the occurrence and saw the Appellant with arms. 

P.W.42 saw the Appellant to enter into cook house and to look 

for army officers. P.W.207 also saw the Appellant with agitated 

mood and on firing with arms. It appears from their evidence 

that the Appellant figured him as an active rebellion to attain 

the common object/common intention of BDR personnel to root 

out the army officers from BDR and caused death of 74  

persons including 57 army officers and massive massacre in 

Peelkhana.  

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence rightly found the 

Appellant guilty of the offences and sentenced him accordingly 
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and it does not warrant any interference. In the result, the Cr. 

Appeal filed on behalf of the Appellant be dismissed.             

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Abu Tayob (C.S.A.611), 

stated in his confessional statement- 

“MZ 25/2/09 Bs Zvwi‡L Avwg wbR e¨vivK 13 bs ivB‡dj e¨vUvwjq‡bi 

D ‡Kv¤úvwb‡Z _vKve ’̄vq mKvj Abygvb 10.00 Uvi w`‡K †Mvjv¸wji 
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AvIqvR cvB| Ges ïb‡Z cvB Avgv‡`i e¨vUvwjq‡bi nvwe: AvwRR 

¸wjwe× n‡q‡Q| Gici Avwg †cvlvK c‡i †Kv‡Z hvB| †Kv‡Z Avgvi 

e¨w³MZ ivB‡dj bv †c‡q eviv›`vq cvIqv SSS 10 ivB‡dj wb‡q cybivq 

jvB‡b P‡j Avwm| ivB‡dj mn Avwg c‡ii w`b A_©vr 26/2/09 Bs ch©šÍ 

wbR e¨viv‡KB Ae ’̄vb Kwi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 42 and 207 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 42 deposed-  
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‘Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx Avwgbyj 

Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, Avjg wgqv, 

wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx m‡ivqvi| wmcvnx ˆZqe, 

wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j 

Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb `ievi n‡j P‡j hvq|’ 

P.W. 207 deposed-  

‘MZ 25/2/09 gvjvgvj evQvBKv‡j 9-20/25 wgt ¸wji kã ïwb| Avwg 

f‡q jywK‡q _vwK| c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 55705 

iwdR DwÏb, 20682 nvwej`vi Avjg, 38557 nvwej`vi dinv`, 40551 

nvwej`vi Kv‡kg, 46508 bv‡qK †Mvjvg †gv Í̄dv,  47050 bv‡qK AvwRRyi, 

63421 wmcvnx †nKgZ, 63830 wmcvnx m‡ivqvi, 66838 wmcvnx gvneye, 

68116 wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 64141 wmcvnx Gbvg~j‡K A ¿̄mn 

D‡ËwRZ Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

 

C.S. Accused No.612 Sepoy/74000 Md. Sohel Rana. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code and 
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sentenced him imprisonment for life with a fine of Tk.50,000/- 

in default S.I. for 5(five) years; 10(ten) years with a fine of 

Tk.20,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.127 Md. Shahidul Islam  

 P.W.357 Sahadat Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 127 is Sepoy 80774 Md. Shahidul Islam of 13 Rifle 

Battalion. He deposed that on 25.02.2009 he was busy with his 

own duty. At about 9.40 A.M. he heard firing sound and a hue 

and cry from quarter guard. He informed Col. Momin ‘BDR iv 

`vex wb‡q we‡ ª̀vn Ki‡Q ............., Awdmvi‡`i  ¸wj K‡i nZ¨v Ki‡Q’. He 

came to see the appellant Sepoy 74000 Sohel Rana, Sepoy 
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67583 Firoj Hossain, JCO 8786 Naik Subeder Farooq Ahmed 

and Sepoy (62123) Khairul Islam to move around with arms. He, 

afterwards, left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he joined in Peelkhana on 26.12.2009. He was given 

temporary I.D. card. On 25.02.2009, at 7.30 A.M he went to 

Jigatalla carrying decorator goods by a truck. He along with 5 

others were in the truck. He cannot remember the name of the 

shop. He was along with Commander Habilder Alam. He cannot 

say whether receipt was given on delivery of goods. He deposed 

before the I.O. of his going to Jigatall. At 9.30 A.M. he took his 

breakfast in soldier’s mess. On 25.02.2009 he had his mobile 

with him. I.O. did not seize his mobile. He denied the suggestion 

that on the date of occurrence he was outside Peelkhana and that 

he did not see the appellant with arms and that he deposed 

falsely. 

P.W.357 Sahadat Hossain, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

10.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 606 and his 

signature 606/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him at 3.30 and sent him 

to jail at 6.30 P.M. The appellant was taken in C.I.D office on 

05.07.2009 and produced before him on 10.07.2009. He did not 

record for how long he was in police custody. He denied the 

suggestion that the appellant did not make any confession and 

the he did not certify properly.     

P.W.654 is the investigation officer, a formal witness. 

The confessional statement of the appellant Sepoy/74000 

Md. Sohel Rana (C.S.612), runs as under- 

“MZ 2005 mv‡ji AvMó gv‡m Avwg wcjLvbv wewWAvi m`i`ß‡i wmcvnx 

wnmv‡e 13 ivB‡dj e¨vUvwjq‡b †hvM`vb Kwi| Avwg jvB‡bi wØZxq Zjvq 

_vKZvg| MZ 25/2/09Bs Zvwi‡L Avwg `ievi n‡j hvB| wcQ‡bi mvwi‡Z 

ewm| 9.00 NwUKvq `ievi †KviAvb †Z‡jvqvZ w`‡q ïi“ nq| Gici 

wWwR g‡nv`q e³„Zv ïi“ K‡ib| Abygvb 9.20 wgt †_‡K 9.30 wgt w`‡K 

GKRb wcQ‡bi `iRv w`‡q Kv‡jv †MwÄ civ †`Š‡o G‡m Avm‡Q| ZLb 

mevB D‡V `vovq Ges cjv‡Z _v‡K| Avwg mevi gZ cvjvBqv hvIqvi 

mgq `ievi n‡ji mvg‡bi iv¯—vq wM‡q `vov‡j GKRb m¨vi Agv‡`i 
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`vov‡Z e‡j| Gici ¸wji kã †Q‡o †M‡j Avgiv cvjvBqv e¨vUvwjq‡b 

hvq| Gici jvB‡b hvq| 10.30wgt †_‡K 11.00 NwUKvi w`‡K GKRb 

gy‡Lvk civ wewWAvi A ¿̄ nv‡Z G‡m e‡j mevB †ei n‡q A ¿̄ bvI| A ¿̄ bv 

wb‡j ¸wj K‡i gvi‡ev| wKQy¶bci Avgv‡`i GK I¯—v`‡K ¸wj K‡i| 

Gici Avgiv †Kv‡Z hvq| †mLv‡b A ¿̄ cvBbv| ivbœv N‡ii wfZi GK 

‡Uwe‡j A ¿̄ ivLv| Avgvi 333bs A ¿̄wU wbB| Gici evB‡i Avwm| Pvex 

Uvb‡Z wM‡q 1 ivDÛ dvqvi nq| Gici g¨vMvwRb Ly‡j AviI 07 ivDÛ 

¸wj Av‡Q| †m¸‡jv cvg‡P ivwL| Gici jvB‡b cvwj‡q _vwK| 26/2/09 

Bs Zvs †ejv 12.30 wgt w`‡K A ¿̄ ¸wj Rgv w`‡q cvwj‡q hvq| miKvix 

†Nvlbv ï‡b 1/3/09 Zvs wfZ‡i XywK| †MÖdZvi K‡i 10/11/09Bs 

Zvwi‡L| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 127 

appears vague and unspecified. He did not mention the time and 

place where he came to see the appellant. Admittedly he went 

to Jigatala to make delivery of the decorator goods. Thus his 

return to Peelkhana on that day by 9.30 A.M and to take 

breakfast in Sainik mess and reporting to Col. Momin of revolt 

by the BDR personnel and killing of army officers and then 

seeing the appellant and others to move around with arms 
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appears impracticable and highly doubtful. The uncorroborated 

solitary testimony of the aforesaid witness can’t be relied on. 

Besides, he did not depose of any culpability of the appellant to 

any offence as he was charged for . 

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. 

Mr. Md. Aminul Islam also submits that the confession 

of the appellant appears involuntary as being a product of 

torture having obtained on remand for 7 days as admitted by the 

P.W. 654, the investigation officer.  It is also not true since 

there appears no corroborative evidence to it. Such confession 

can’t be considered as evidence in proving the charges against 

the appellant. No certificate appears in the confessional 

statement exhibit 606 that the confession was made voluntarily. 

Learned Magistrate failed to apply his judicial mind in 

recording the confession. In column 8 he simply certified- 

‘Avmgx‡K Lvm Kvgivq wb‡q 5bs Kjv‡gi welqvejx c‡o e¨vL¨v K‡i eySv‡bvi ci 
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wPš—v fvebv Kivi ch©vß mgq w`‡q ¯̂xKv‡ivw³g~jK Revbe›`x †iKW© Kwijvg| G 

mgq Zv‡K my ’̈̄  I ¯̂vfvweK g‡b n‡q‡Q: ’ 

Mr. Islam lastly draws our attention to the statement the 

appellant made under section 342 of the Code of Criminal 

Procedure what in human torture he was undergone during his 

police custody under remand.                     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 127 is an eye witness to the occurrence and he saw 

the appellant to move around with arms as a participant to the 

rebellion with other armed rebellions. He was cross-examined 

on behalf of the appellant but could not be embellished his 

above testimony.  

The learned Deputy Attorney General adds that in view 

of section 134 of the Evidence Act there is no bar to base on 

conviction on the basis of such reliable, trustworthy, 

unimpeachable, unblemished testimony of the solitary witness. 

The learned Deputy Attorney General also submits that 

no evidence appears that the appellant was put under torture on 

taking remand and he did not make any complain to the 

recording Magistrate, nor any sign of torture appeared in his 

person and that for mere omission of certificate as of 

voluntariness can’t left out of consideration. Learned Magistrate 

applied his judicial mind, explained the consequence of 

confession and having found him sound in mind recorded his 
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confession. There was no violation of law in recording his 

confession.  

The learned Deputy Attorney General lastly submits that 

the Trial court on proper assessment of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.  In the 

premises, the Cr. Appeal filed on behalf of the Appellant be 

dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy/74000 Md. Sohel Rana 

(C.S.612) stated in his own confessional statement- 

“10.30wgt †_‡K 11.00 NwUKvi w`‡K GKRb gy‡Lvk civ wewWAvi A ¿̄ 

nv‡Z G‡m e‡j mevB †ei n‡q A ¿̄ bvI| A ¿̄ bv wb‡j ¸wj K‡i gvi‡ev| 

wKQy¶bci Avgv‡`i GK I¯—v`‡K ¸wj K‡i| Gici Avgiv †Kv‡Z hvq| 

†mLv‡b A ¿̄ cvBbv| ivbœv N‡ii wfZi GK ‡Uwe‡j A ¿̄ ivLv| Avgvi 

333bs A ¿̄wU wbB| Gici evB‡i Avwm| Pvex Uvb‡Z wM‡q 1 ivDÛ dvqvi 

nq| Gici g¨vMvwRb Ly‡j AviI 07 ivDÛ ¸wj Av‡Q| †m¸‡jv cvg‡P 

ivwL|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 127 saw him with arms, in unlawful assembly and 

to active participate in the occurrence in furtherance of their 

common intention/object.   
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 127 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 127 deposed-  

‘25/2/09 Zvwi‡L wmcvnx 74000 †mv‡nj ivbv I wmcvnx 67583 

wd‡ivR †nv‡mb, JCO 8786 bv‡qK my‡e`vi dvi“K Avn‡¤§`, 62123 wmcvnx 

Lvqi“j Bmjvg‡`i‡K mk ¿̄ Ae ’̄vq Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.614 Sepoy/76692 Md. Omar Faruk.  

Trial court charged the appellant under Sections 

302/149/34/382/ and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.122 Naik Md. Mokhlesur Rahman 

 P.W.151 Sepoy Md. Abdul Khaleque 

 P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.122 Md. Moklesur Rahman deposed that on 

25.02.2009 he was in Darber. When violence took place in 

Darber he came out therefrom. At outside of Darber he found 

BDR Personnel with arms and agitated mood. They were 

moving towards Darber on firing. Among those BDR personnel 

he identified Sepoy 73529 Ziaul Hoque, Sepoy 75223 Shahin 

Emran, Sepoy 76539 Rasel, the appellant Sepoy 76692 Omar 

Faruk. They were making declaration ‘BDR  H ®pe¡ A¢gp¡l b¡L−h 

e¡z a¡−cl ®kM¡−e f¡Ju¡ k¡−h …¢m L−l ®no L−l ®cJu¡ q−hz’ Afterwards he 
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came back to Barak and remained there. On 26.02.2009 he left 

Peekhana.  

In cross-examination on behalf of the Appellant, he stated 

that he cannot say whether the aforesaid accused were in Darber. 

He denied the suggestion that the accused were in Darber and 

that he deposed falsely. He came out from Darber at about 9.45 

A.M.. Many of the BDR personnel came out from Darber. He 

had no talk with any BDR person on the road. He did not see any 

BDR person either injured or dead on his way. He and the 

accused belonged to the same unit. He cannot say how many 

BDR personnel of his unit joined in Darber. Darber was 

arranged according to position. Naik Robiul and LNk Shafiq 

belonged to his own unit and they were in Darber. He saw the 

BDR personnel to run towards Darber. But he himself came 

back to Barak. He did not hear any miking. He cannot say 

whether BDR personnel took their exit through gate No.4.  

P.W.151 Md. Abdul Khaleque deposed that on 25.02.2009 

he was in Darber. Sepoy 65140 Moyeen entered into Darber 

with arms. Thus there happened violance. DG asked all to take 

seat. He came out from Darber and moved towards Battalion. On 
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his way he found BDR personnel 67615 Sepoy Enamul, 73529 

Sepoy Ziaul, 75223 Sepoy Shaheen Imran, 76531 Sepoy Rasel 

Mia and the appellant 76692 Sepoy Omar Faruque to run with 

arms. He took shelter in the Barak. On the following day on 

26.02.2009 at about 5.00 P.M. he left Peekhana through gate 

No.2. 

In cross-examination on behalf of the Appellant, he stated 

that on the road he saw hundreds of soldiers. He cannot say 

whether the accused were in Darber. He cannot say whether all 

the soldiers were running for their safety. He was looking for 

shelter for his safety. On 25.02.2009 at about 9.30 P.M. he took 

his meal from mess.  Before that and after that he was in the 

Barak. He left Peekhana crossing over the wall in civil dress. He 

left his uniform in the Barak. He was aware of investigation of 

the case by different agencies. He denied the suggestion that he 

could not identify the Appellant and the Appellant was not 

running with arms and that he deposed falsely implicating the 

Appellant. 

 P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 



 

 

6551 

16.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 761 and his 

signature 761/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant placed before him on 16.11.2009. There is no 

reference where he was kept for reflection. He denied the 

suggestion that he did not certify in column 8 and that he did 

not follow the provision of 164 of the Code of Criminal 

Procedure and that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.122 did not specify where he saw the appellant. The 

appellant as well as P.W.122 hailed form 13 Battalion. P.W.151 

also did not specify when he saw the appellant. The appellant 

was taken on remand for 7 days. He denied the suggestion that 

the confession of the appellant was obtained under coercion.  

The confession of the appellant Sepoy Md. Omar Faruk 

(C.S.A.614), runs as under- 
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“12/3/06 ZvwiL wmcvnx c‡¶ fwZ© n‡q †U«wbs †k‡l XvKv wcjLvbv 13 

ivB‡dj e¨vUvwjq‡b MZ 28/8/06 ZvwiL †hvM`vb Kwi| 25/2/06 

ZvwiL  †Kvb wWDwU wQj bv| iv‡Î Uc‡kvi ‡cvªMªvg wQj| Abygvb 9.30 

Uvq wPrKvi ï‡b gv‡Ui bx‡P jywK‡q _vwK| Abygvb 10.30Uvi mgq 

†Nvlbv ïwb †h,"A ¿̄ nv‡Z bv wb‡j †g‡i ‡djv n‡e|ÕÕ ‡Nvlbv ï‡b 

Rxe‡bi f‡q †Kv‡Z wM‡q Abygvb 11.00 NwUKvq 36 bs evUhy³ ivB‡dj 

†bB Ges 25 ivDÛ Mywj †bB| A ¿̄ wb‡q bvwcZ gvgvi wcQ‡b Iqv‡ji 

Kv‡Q ùvovB Ges 26/2/09 ZvwiL †ejv 22.00 NwUKv ch©š— ILv‡b 

wQjvg| 25/2/09 ZvwiL iv‡Z GK ivDÛ dvKv ¸wj Kwi| 26/2/09 Zvs 

miKvwi †Nvlbv ï‡b 24 ivDÛ ¸wjmn  ivB‡dj †Kv‡Zi mvg‡b †i‡L P‡j 

hvB|  26/2/09 ZvwiL †ejv ỳÕUvq †avcxLvbvi wcQ‡b Iqvj UcwK‡q 

cvwj‡q hvB||3/3/09 ZvwiL wcjLvbvq †hvM`vb Kwi|” 

None appears on behalf of the appellant. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that testimony of both the P.Ws. 122 and 151 bears substantive 

evidence. Both are eye witnesses to the occurrence and 

identified the Appellant properly with his Regiment No. and 

they saw him with arms. P.W. 122 saw the Appellant to move 

towards Darbar on firing.  He also heard him to say ‘BDR H 

®pe¡ A¢gp¡l b¡L−h e¡z a¡−cl ®kM¡−e f¡Ju¡ k¡−h …¢m L−l ®no L−l ®cJu¡ 

q−hz’ P.W. 151 also saw the Appellant to run around with arms. 

The Appellant as well as all the P.Ws. 122 and 151 hailed from 

13 Battalion and as such there is no doubt to their identification. 

The confession of the Appellant is inculpatory in nature. He 

admitted in his confessional statement as of taking arms, 
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ammunitions and to make firing-   ‘11 O¢VL¡u 36 ew h¡Vk¤J² l¡C−gm 

®eC Hhw 25 l¡Eä …¢m ®eCz AÙ» ®eC e¡¢fa M¡e¡l ¢fR−e Ju¡−ml L¡−R cy¡s¡C 

Hhw 26.02.2009 a¡¢lM ®hm¡ 22 O¢VL¡ fkÑ¿¹ JM¡−e ¢Rm¡j, 25.02.2009 

a¡¢lM l¡−a HL l¡Eä …¢m L¢lz’  Although the Appellant was taken 

on remand for 7 (seven) days but no evidence appears that his 

confession was obtained on coercion. P.W. 370 confession 

recording Magistrate also certified his confession as voluntary 

‘ü£L¡−l¡¢J² ®üµR¡ fË−Z¡¢ca’. The confession of the Appellant being 

vluntary and true it can solely be based for proving the charge 

against him. Trial court on proper assessment of the evidence 

on record rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference. The Cr. Appeal filed on behalf of the appellant be 

dismissed.       

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Omar Faruk (C.S.A.614), 

stated in his confessional statement- 

“Abygvb 10.30Uvi mgq †Nvlbv ïwb †h,"A ¿̄ nv‡Z bv wb‡j †g‡i ‡djv 

n‡e|ÕÕ ‡Nvlbv ï‡b Rxe‡bi f‡q †Kv‡Z wM‡q Abygvb 11.00 NwUKvq 36 

bs evUhy³ ivB‡dj †bB Ges 25 ivDÛ Mywj †bB| A ¿̄ wb‡q bvwcZ gvgvi 

wcQ‡b Iqv‡ji Kv‡Q ùvovB Ges 26/2/09 ZvwiL †ejv 22.00 NwUKv 

ch©š— ILv‡b wQjvg| 25/2/09 ZvwiL iv‡Z GK ivDÛ dvKv ¸wj Kwi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. 122 and 151 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 
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in furtherance of their common intention/object. His taking up 

arms finds corroboration  by his own confessional statement.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 122 and 151 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’   

P.W.122 deposed- 

“`iev‡i  wek„sLjv  n‡j Avwg `iev‡ii evB‡i P‡j hvB ZLb A‡bK 

BDR m`m¨‡`i mk ¿̄ Ae ’̄vq D‡ËwRZ †`wL| Zviv ¸wj Ki‡Z Ki‡Z 

`ievi n‡ji w`‡K Av‡m Zv‡`i g‡a¨ 73529 wmcvnx wRqvDj nK, 

75223 wmcvnx kvnxb Ggivb, 76539 wmcvnx iv‡mj, 76692 wmcvnx 

Igi dviæK‡K wPb‡Z cvwi| Zviv e‡j BDR G †mbv Awdmvi _vK‡ebv| 

Zv‡`i †hLv‡b cvIqv hv‡e ¸wj K‡i †kl K‡i †`Iqv n‡e|” 

P.W.151 deposed- 

“Avwg †k‡l `ievi nj †_‡K e¨vUvwjq‡bi w`‡K iIqvbv nB| cw_g‡a¨ 

BDR m`m¨‡`i A ¿̄ nv‡Z †`Šov‡`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 

67615 wmcvnx Gbvgyj, 73529 wmcvnx wRqvDj 75223 wmcvnx kvnxb 
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Bgivb, 76531 wmcvnx iv‡mj wgqv 76692 wmcvnx Igi dviæK‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.617 Sepoy/58147 Md. Jahangir 

Alom. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Md. Safiquzzaman 

 P.W.100 Habibur Rahman 

 P.W.336 Munshi A. Majid (Magistrate) and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 Md. Safiquzzaman depsoed that he was in the 

Sainik mess. He heard firing at 9.30 A.M. At about 10.45 A.M. 

Lt. Col.  Anowar came to ABC mess.  Later on, some armed 

BDR personnel took him away. On that day, from morning to 

evening he came to see Naik Bari, Sepoy Mamnoor Rashid, 

Sepoy Farooq Hossain, Sepoy Golam Nabi, Sepoy Moyazzem, 

Ekramul, the appellant Jahangir, Habilder Sahidul, Lance 

Naik Ekramul, Sepoy Shah Alam, Sepoy Golam Sahin, Sepoy 

Almas, A. Jalil, Jakaria, Enamul, Shafiqul and Najmul Sikder 

with arms. He also saw some of them to make firing.  

In cross-examination on behalf of the appellant he stated 

that he was in charge of Sainik Mess-Commander. I.O did not 

take any such paper from him. On 25.02.2009 he was in A.B.C 

Sainik-mess from morning to evening. He  did not go outside 

Sainik-mess. He deposed before I.O on 09.08.2009. He denied 

the suggestion that he was taken in the custody of army. He 

admitted that he was in police custody. He did not depose 
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before. I.O. where and in what manner he saw the accused. He 

denied the suggestion that he deposed falsely. 

 P.W. 100 Md. Habibur Rahman deposed that before 

25.02.2009 the commander of 13 Battalion was Lt. Col. Sultan. 

Before going to Darber at the instruction of commander he 

heard firing from Darber. It was at 9.30 A.M. He came back to 

soldier’s Barak and contacted with Lt. Col. Furkan, Lt. Col. 

Tarek, Lt. Col. Kazi Sharif. They suggested him to go outside. 

Coming out from Barak he came to see 43968 Habilder 

Shahidul, 38871 Naik Bari Sarker, 39127 Lance Naik Ekramul, 

5261 Driver Gias Uddin with arms. Later on, he also came to 

see the appellant 58147 Sepoy Jahangir, 58837 Sepoy 

Mamunur Rashid, 65377 Shah Alam, 73373 Sepoy Rezaul with 

arms at gate No.1. They were looking for army officers. He left 

Peelkhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that mobile numbers of Lt. Col. Forkan, Lt. Col. Taher and Lt. 

Col. Sharik were 01730089931, 01711456805, 01714460320 

respectively and his mobile number was 01724932942. On 
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25.02.2009 he left Peelkhana at the instruction of aforesaid 

officers. Before leaving Peelkhana he was in the Barak.  

P.W.336 Munshi A. Majid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

16.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 491 and his 

signature 491/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the Appellant was arrested on 10.11.2009 and placed 

before him on 16.11.2009. He was taken on remand for five 

days. He appraised the effect of confession to the Appellant. He 

denied the suggestion that the Appellant did not make any 

confession.  

P.W.654 is the investigation officer, a formal witness.  

In cross-examination he stated that the Appellant was 

taken on remand for 7 days. He cannot say whether the 

Appellant was on duty as guard at D.G. Bhaban. He denied the 

suggestion that his confession was obtained by coercion.  
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The confession of the appellant Sepoy Md. Jahangir 

Alom (C.S.A.617), runs as under- 

“Avwg 1993 mv‡j BDR G XzwK| MZ 25/2/09 Zvs BDR wcjLvbvq 

wQjvg| †ejv 9.30 Uvi w`‡K 13 BDwbU 4 bs Avi wc †M‡U wWDwU 

PjvKv‡j ¸jv¸wji kã ïwb| †mLv‡bi GKwU cvwbi nvD‡mi Avov‡j 

jywK‡q _vwK| †K‡gv †MwÄ civ I gyL evav wKQz BDR gvB‡K ej‡Z _v‡K 

†h †KD Lvwj _vK‡e bv| Lvwj nv‡Z _vK‡j ¸wj K‡i nZ¨v Ki‡e| H 

cÖKvi †Nvlbv Pj‡ZB _v‡K| ỳB N›Uv ci †KvZ †_‡K GKwU ivB‡dj 

wbB|  c‡_ 08 ivDÛ ¸wj cvq| A ¿̄ I ¸wj wb‡q Training 

Institute G P‡j Avwm| H Lv‡bB iv‡Z jywK‡q _vwK| AmZ©KZvi 

Kvi‡b Avgvi ivB‡dj nv‡Z GK ivDÛ ¸wj dvqvi n‡q hvq| 26/2/09 

Zvs †ejv ỳBUv ch©šÍ H ’̄v‡b wQjvg| Zvici ïwb †h miKvi A ¿̄ Rgv 

w`‡Z e‡j‡Q| A ¿̄ I ¸wj Rgv w`B †Kv‡Z| ˆmwbK jvB‡b wdwi| ỳB N›Uv 

ci A_©vr PviUvi w`‡K †jvKRb cvjv‡Z †`‡L AvwgI cvwj‡q hvB| 

miKvix †Nvlbv g‡Z 1/3/09 Zvs BDR 4 bs †M‡U hvB| c‡i  3/3/09 

Zvs weKv‡j  BDR wcjLvbvq XzwK|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of prosecution 

witnesses is vague, unspecified and unworthy of credit. P.W. 53 

claims to see the appellant but he did not specify when and 
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where he saw the appellant. His claim to see the appellant from 

morning to evening does not stand in view of his admission in 

cross-examination ‘25/2 pL¡m ®b®L påÉ¡ fkÑ¿¹ ABC  ®g‡m 

¢Rm¡jz.....................B¢j ®j‡pl h¡¢q‡l k¡C e¡Cz’ He further admitted 

in his cross-examination-‘L¡‡L LMe ®L¡b¡ ¢Li¡‡h ®c‡M¢R a¡ h¢m e¡Cz’ 

No doubt his testimony appears unreliable and unacceptable. 

His identification of the appellant is also not proper. He did not 

refer the Battalion/Regiment No. of the appellant. He merely 

referred the name as ‘Jahangir’ P.W. 100 also claims to attend 

Darber and at the instance of disorder in Darber he came out 

and on his way to Line he saw the appellant with arms and to 

look for army officers but no specification where he saw the 

appellant and how the Appellant was looking for the army 

officers. He further adds that P.W. 100 himself was an accused. 

In charge-sheet there is the reference of recovery 20 round 

bullets from his bed. His evidence thus appears unreliable and 

untenable in law. The confession of the Appellant is 

exculpatory in nature. Admittedly, as admitted by I.O he was 

taken on remand for 7(Seven) days. It is neither voluntary nor 

true. It cannot be considered as evidence against the Appellant.  
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Mr. Islam further submits that trial court having failed to 

asses and weigh the evidence erroneously found the appellant 

guilty of the offences as charged for and sentenced him 

arbitrarily and it warrants due interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that the appellant as well as both the P.Ws 53 and 100 hailed 

from 13 Battalion. So they were familiar to each other and there 

is no doubt to the identification of the appellant by them. They 

both saw the appellant with arms. P.W. 53 further disclosed the 

common intention common object of the BDR personnel 

behind the occurrence that the Appellant voiced-‘¢h¢XBl H ®pe¡ 

A¢gp¡l b¡L®h e¡z’ The testimony of both the P.Ws bears 

substance. P.W 100 identified the appellant with his Regiment 

No. Identification of the Appellant by P.W. 53 has not been 

challenged. For referring Regiment No. of accused the 

testimony of a witness can’t be called in question as tutored. 

Such evidence is quite natural as the BDR personnel were 

familiar to each other of their Battalion and Regiment No. No 

evidence appears that bullet was recovered from the possession 

of P.W. 100. P.W. 654, I.O could not affirm it ‘C.S. G R.P 

Habib Gi weQvbv †_‡K 20 ivDÛ ¸wj mn ¸wji †Lvmv D×v‡ii K_v ewb©Z 

Av‡Q| P.W.100 mv¶x nvwee GB nvwee wKbv ej‡Z cviwQ bv’. The 

confession of the appellant is inculpatory in nature. He took up 

arms at his own volition‘HLV¥ …¢ml BJu¡S Lj‡m B¢j ®c±‡s Bj¡l 
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®L¡‡a k¡Cz ®pM¡e RR c¡N AeÉ q¡¢au¡l e¡ ®f‡u f¡‡nl 13 ®L¡Çf¡¢el ®L¡a q‡-

a B¢j HL¢V l¡C‡gm J jÉ¡N¢Se ®b‡L cn l¡Eä …¢m ®eC’ which finds 

corroboration by the evidence of P.Ws. No evidence appears 

that he was undergone any torture on taking remand. P.W. 336, 

the recording Magistrate duly certified his confession as 

voluntary in nature. He adds that the prosecution evidence 

together with the inculpatory confession of the appellant 

supports the impugned order of conviction and sentence and it 

does not warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Jahangir Alom 

(C.S.A.617) stated in his confessional statement- 

“†ejv 9.30 Uvi w`‡K 13 BDwbU 4 bs Avi wc †M‡U wWDwU PjvKv‡j 

¸jv¸wji kã ïwb| †mLv‡bi GKwU cvwbi nvD‡mi Avov‡j jywK‡q _vwK| 

†K‡gv †MwÄ civ I gyL evav wKQz BDR gvB‡K ej‡Z _v‡K †h †KD Lvwj 

_vK‡e bv| Lvwj nv‡Z _vK‡j ¸wj K‡i nZ¨v Ki‡e| H cÖKvi †Nvlbv 

Pj‡ZB _v‡K| ỳB N›Uv ci †KvZ †_‡K GKwU ivB‡dj wbB|  c‡_ 08 

ivDÛ ¸wj cvq| A ¿̄ I ¸wj wb‡q Training Institute G P‡j Avwm| 

H Lv‡bB iv‡Z jywK‡q _vwK| AmZ©KZvi Kvi‡b Avgvi ivB‡dj nv‡Z GK 

ivDÛ ¸wj dvqvi n‡q hvq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 100 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  

‘H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex 

wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj 

wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv 

Gbvgyj, kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv 

ej‡ZwQj wewWAvi G †mbv Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z 

†`wM|’ 

P.W. 100 deposed-  

‘Avwg jvBb †_‡K †ei n‡q †`wL 43968 nvwej`vi knx ỳj, 38871 

bv‡qK evix miKvi, 39127 j¨vÝ bv‡qK BKivg–j, 5261 PvjK wMqvm DwÏb‡K 

km ¿̄ Ae ’̄vq †`wL| c‡i 1 bs †M‡U †cŠwQ‡j 58147 wmcvnx RvnvsMxi 58837 



 

 

6577 

wmcvnx gvgybyi iwk`, 65377 kvn Avjg, 73373 wmcvnx †iRvDj‡K km ¿̄ 

Ae ’̄vq †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.666 Sepoy/74165 Md. Alamgir 

Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.401 Manik Miah  

 P.W.352 Md. Nazrul Islam (Magistrate) and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.401 Md. Manik Miah deposed that on 25.02.2009 he 

went to Darber. After commencement of Darber two Sepoys 

pointed arms. The officers detained one and the other one ran 

away. There happened disorder and the BDR personnel were 

leaving Darber. He also left Darber and moved towards Barak. 

On the way, he came to see vehicles from the Parade ground 

were taking out speedily. Azim Patwary took away the vehicle 

of the commander. In the Barak some BDR personnel were 

abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ He 

came to see 3745 Habibur, the appellant 74165 Alamgir and 

some others to come forward with arms. He also came to see 

74911 Shafiul, 54793 Nasir, 67569 Bulbul, 74730 Faijulah, 

74274 Ajaher, 77525 Sepoy Mamun, 54815 Jahangir, 67660 

Anowar and some others to hold arms and to make firing. They 

were looking for army officers. He came to see many BDR 

personnel to make firing beside canteen. He came back to the 

Barak. On 27.02.2009 at the instruction of police he went to the 

hospital.  
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In cross-examination on behalf of the appellant, he denied 

the suggestion that he came to the court earlier. BDR personnel 

were coming out from Darber. He also came out and ran towards 

Barak. He went to Barak No.1. He deposed before the I.O. where 

he saw the accused. He denied the suggestion that he did not see 

the accused in the Barak. He remained in the Barak till 

26.02.2009. There are messes behind Barak No.2. Barak No.2 is 

a five storied building. He denied the suggestion that from Barak 

No.1 mess area cannot be viewed. He went to canteen at about 

11.00/11.30 A.M. He did not go to canteen for meal. He denied 

the suggestion that he went to Barak and moved between Barak 

and mess. He served many times with Alamgir. He denied the 

suggestion that he did not know the Appellant. He denied the 

suggestion that he was awarded punishment in his service. He 

denied the suggestion that he did not see Alamgir and Anowar.  

P.W.352 Md. Nazrul Islam, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

11.05.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 566 and his 

signature 566/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference for how long the Appellant was on 

remand. He denied the suggestion that he did not appraise the 

effect of confession to the Appellant. He denied the suggestion 

that he did not comply the provisions of 164/364 of the Code of 

Criminal Procedure in recording the statement of the Appellant 

and that his certificate is not proper.   

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the Appellant he stated 

that the Appellant was taken on remand for 11 (eleven) days 

and that his confession was obtained under coercion.  

The confession of the appellant Md. Alamgir Hossain 

(C.S.A.666), runs as under- 

“MZ 25/02/09 Bs Zvwi‡L mKvj 7.30 NwUKvq Avwg Awd‡m Avwm| 

Avwg Avgvi i“‡g Kw¤úDUv‡i WvUv Gw›U«i KvR ïi“ Kwi| mKvi 8 Uvi 

w`‡K †gRi Lvwj` Avgv‡`i i“‡g hvq cwi`k©‡bi Rb¨| AvbygvwbK 9-

45 wgwb‡U ¸wji kã cvB| Avgv‡`i bv‡qe my‡e`vi mwdKzj Bmjvg 

e‡jb- ÔÔ‡Zvgiv em Ges Avwg †`LwQ wK n‡”Q?ÕÕ wZwb evB‡i G‡m †`‡Lb 
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Ae ’̄v fqven| wZwb Avgv‡`i Kw¤úDUvi eÜ Ki‡Z e‡jb Ges Pyc-Pvc 

wewfbœ RvqMvq Avkªq †bqvi Rb¨ e‡jb| wKQy¶b ci gy‡Lvkavix-A ¿̄avix 

wKQy †jvK Av‡mb Ges Avgv‡`i e‡jb A ¿̄ †bqvi Rb¨ Ab¨_vq Avgv‡`i 

¸wj K‡i nZ¨v Kiv n‡e| wmcvnx Igi dvi“K mn Avgiv †Kv‡Zi w`‡K 

hvB Ges f‡q A ¿̄ nv‡Z †bB Ges ¸wjI †bB| Gici Avwg Igi dvi“K 

A ¿̄ ¸wj mn ˆmwbK jvB‡b wd‡i Avwm| Avgv‡`i i“‡gi †cQ‡bi w`‡K 

AcwiwPZ GK ˆmwb‡Ki jvk c‡o _vK‡Z †`wL| ZLb Avgiv 2 R‡b f‡q 

wewìs‡qi Iqv‡ji ms‡M ‡P‡c ùvwo‡q _vwK| N›Uv LvwbK ùvwo‡q _vKvi 

ci †g‡Qi w`‡K hvB Ges †mLv‡b ỳcy‡ii Lvbv LvB| Gi ci wZb Zjvq 

Avgvi i“‡g hvB Igi‡K ms‡M wb‡q| Avgvi i“‡g †`wL wmcvnx mnKvix 

gwgbyj Bmjvg, A ¿̄ mn AvZ¥‡Mvcb K‡i Av‡Qb| 25/02/09 Bs ZvwiL 

mÜ¨v ch©š— Avgvi i“‡g _vwK| gwgbyj‡K _vK‡Z †`wL| mÜ¨vi ci 

wmcvnx wej−vj, wmcvnx mnKvix MvRx gvmy`,  wmcvnx mnKvix meyi, 

wmcvnx mnKvix gvgyb‡K Avgvi i“‡g A ¿̄ Qvov †`L‡Z cvB| c‡i e‡jb 

A ¿̄ wQj wKbv AÜKv‡i †`wLwb| iv‡Z Avwg Avgvi i“‡gB NygvB| mKvj 

†ejvq A ¿̄ weQvbvi bx‡P †i‡L bv¯—v †L‡Z hvB Ges c‡i Dc‡i i“‡g 

Avwm, 26/02/09 Bs ZvwiL 1 Uvi w`‡K ïb‡Z cvB †h, mK‡jB A ¿̄ Rgv 

w`‡”Q| AvwgI Avgvi A ¿̄ †Kv‡Z Rgv †`B Ges gmwR‡` bvgvR c‡o 

jvB‡b Avwm| AvbygvwbK 3-30 NwUKvq †`wL mevB cvwj‡q hv‡”Q| ïb‡Z 

cvB †h, †mbvevwnbx Avm‡Q| AvwgI †RwmI d¨vwgwj †KvqvU©v‡ii †cQb 
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w`‡K w`‡q Iqvj UcwK‡q cvwj‡q hvB Ges PvPvZ fvB‡qi Kv‡Q 

†gvnv¤§`cy‡i Ae ’̄vb Kwi Ges †mLv‡b 1 w`b _vKvi ci Avgvi wbKU 

AvZ¥xq (AcvV¨) wbKU 2 w`b _vwK| 01/03/09 Zvwi‡L †NvlYv †gvZ‡eK 

wcjLvbvq ‡hvM`vb Kwi| 27/04/10 Bs ZvwiL wcjLvbv n‡Z cywjk 

Avgv‡K †MÖßvi K‡i|ÕÕ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 401 is 

vague and unspecified. He claims to see the Appellant with 

arms and with some other accused to make firing, but he did not 

make it clear wherefrom the Appellant and other accused were 

coming and whom he saw to make firing. He admitted in his 

cross-examination that he did not depose before I.O ‘‡Kv_vq 

Avmvgx‡K †`wL Zv ewj bvB|Õ His testimony as of looking for army 

officers also appears vague. His statement does not make it 

clear where the accused were looking for army officers. 

Moreover, his statement finds no corroboration. His  

ambiguous, uncorroborated testimony inspires no confidence. 

The confession of the Appellant is exculpatory in nature. 

Admittedly as admitted by I.O, he was taken on remand for 11 

days. Apparently it appears a production of torture. It is neither 
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voluntary nor true. He did not admit his guilt in his statement. 

He claimed in his confession ‘f‡q A¯Î nv‡Z †bB Ges ¸wj I †bBÕ. 

Such confession of the Appellant cannot be considered as 

evidence against the Appellant. The impugned order of 

conviction and sentence being passed wrongly on erroneous 

assessment of evidence it warrants necessary interference. 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

be allowed.        

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 



 

 

6585 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.W. 401 and the Appellant, both hailed from 24 Rifle 

Battalion. P.W.401 is the eye witness. He saw the Appellant 

with arms and to look for army officers. His evidence disclosed 

the common intention or common object of the BDR personnel 

behind the occurrence that took place in Peelkhana. From his 

testimony it is clear that he saw the Appellant and other accused 

in the Line. There is no ambiguity in his evidence. His solitary 

evidence stands credible, reliable, unassailed, unembellished, 

worthy of credence in the face of through cross-examination on 

behalf of the Appellant and it can be solely based in proving the 

charges against the Appellant together with his own confession 

which appears inculpatory in nature. Since he admitted to his 

guilt of taking arms ‘A ¿̄I †bB, ¸wjI  †bBÕ and associated himself 

with other rebellions in attaining common object/common 

intention of the BDR personnel, the impugned order of 

conviction and sentence to the Appellant was rightly passed on 
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proper assessment of the evidence and it does not warrant any 

inference. In the result, the Cr. Appeal filed on behalf of the 

Appellant be dismissed.               

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 



 

 

6588 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Alamgir Hossain (C.S.A.666) 

stated in his confessional statement- 
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“ AvbygvwbK 9-45 wgwb‡U ¸wji kã cvB| Avgv‡`i bv‡qe my‡e`vi 

mwdKzj Bmjvg e‡jb- ÔÔ‡Zvgiv em Ges Avwg †`LwQ wK n‡”Q?ÕÕ wZwb 

evB‡i G‡m †`‡Lb Ae ’̄v fqven| wZwb Avgv‡`i Kw¤úDUvi eÜ Ki‡Z 

e‡jb Ges Pyc-Pvc wewfbœ RvqMvq Avkªq †bqvi Rb¨ e‡jb| wKQy¶b ci 

gy‡Lvkavix-A ¿̄avix wKQy †jvK Av‡mb Ges Avgv‡`i e‡jb A ¿̄ †bqvi 

Rb¨ Ab¨_vq Avgv‡`i ¸wj K‡i nZ¨v Kiv n‡e| wmcvnx Igi dvi“K mn 

Avgiv †Kv‡Zi w`‡K hvB Ges f‡q A ¿̄ nv‡Z †bB Ges ¸wjI †bB| 

Gici Avwg Igi dvi“K A ¿̄ ¸wj mn ˆmwbK jvB‡b wd‡i Avwm| 

Avgv‡`i i“‡gi †cQ‡bi w`‡K AcwiwPZ GK ˆmwb‡Ki jvk c‡o _vK‡Z 

†`wL| ZLb Avgiv 2 R‡b f‡q wewìs‡qi Iqv‡ji ms‡M ‡P‡c ùvwo‡q 

_vwK| N›Uv LvwbK ùvwo‡q _vKvi ci †g‡Qi w`‡K hvB Ges †mLv‡b 

ỳcy‡ii Lvbv LvB| Gi ci wZb Zjvq Avgvi i“‡g hvB Igi‡K ms‡M 

wb‡q| Avgvi i“‡g †`wL wmcvnx mnKvix gwgbyj Bmjvg, A ¿̄ mn 

AvZ¥‡Mvcb K‡i Av‡Qb| 25/02/09 Bs ZvwiL mÜ¨v ch©š— Avgvi i“‡g 

_vwK| gwgbyj‡K _vK‡Z †`wL| mÜ¨vi ci wmcvnx wej−vj, wmcvnx 

mnKvix MvRx gvmy`, wmcvnx mnKvix meyi, wmcvnx mnKvix gvgyb‡K Avgvi 

i“‡g A ¿̄ Qvov †`L‡Z cvB| c‡i e‡jb A ¿̄ wQj wKbv AÜKv‡i †`wLwb| 

iv‡Z Avwg Avgvi i“‡gB NygvB| mKvj †ejvq A ¿̄ weQvbvi bx‡P †i‡L 

bv¯—v †L‡Z hvB Ges c‡i Dc‡i i“‡g Avwm, ÕÕ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.352 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. It finds corroboration by his 

own confessional statement.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 401 deposed-  

‘†jvKRb QyUvQywU K‡i †ei n‡Z _v‡K Avwg jvB‡b †h‡Z _vwK| cw_g‡a¨ 

c¨v‡iW MÖvD‡Û Mvox¸wj ª̀æZ mwi‡q †bq| AvwRg cv‡Uvqvix Avgvi Awabvq‡Ki 

Mvox mwi‡q †bq| jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i A ¿̄ Qvov †KD 

_vK‡j ¸wj Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn A‡bK‡K A ¿̄ wb‡q 
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Avm‡Z †`wL| 74911 kwdDj 54793 bvwQi, 67569 eyjeyj, 74730 

dqRyjøvn, 74274 AvRnvi, 77525 wmcvnx gvgyb, 54815 Rvnv½xi, 67660 

Av‡bvqvi mn Av‡iv A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i 

†LvR Ki‡Z _v‡K| K¨vw›U‡bi cv‡k A‡bK wewWAvi ‰mwbK‡K fire Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 
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modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.671 Sepoy/60535 Sree Asim Kumar 

Kundu. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.256 Md. Hossain Sarkar 

 P.W.471 Dalil Uddin 

 P.W.378 Abdullah Al- Mamun, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.256 Md. Hossain Sarkar deposed that on 25.02.2009 

he was on rest in the Barak for his illness. He heard firing and 

saw many others with arms and agitated mood. Among them he 

could identify 74472 Sepoy Delower. Thereafter he went to 13 

Battalion. In front of Dhaka sector he came to see 10/12 armed 

rebellions. There he found the Appellant 60535 Sepoy Asim 

with SMG and folded cloth on his head.  

 In cross-examination on behalf of the appellant, he stated 

that he did not serve in 38 Battalion. The photo by which he 

identified is not available in the Court.  

P.W.471 Md. Dalil Ahmed deposed that on 27.10.2009 he 

identified 76189 Sepoy Anowarul, the appellant 60535 Sepoy 

Ashim Kumar and 58633 Belayet from video-footage being 

shown by Mr. Rawnokul of C.I.D. He identified the picture of 

Ashim Kumar as exhibit CXXXV and his signature exhibit 

CXXXV-A. 
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In cross-examination on behalf of the appellant, he stated 

that there is no reference of case number and signature of I.O. in 

the picture. There is also no reference that photo was seized as 

alamat and the date when the picture was taken. There is also no 

reference of date in support of his signature. He denied the 

suggestion that picture was not of Ashim. He cannot identify 

from which  channel the photo was taken and that he deposed 

falsely. 

P.W.378 Abdullah al- Mamun, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

18.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 800 and his 

signature 800/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 03.05.2010 and placed before 

him on 18.05.2010. There is no reference where the appellant 

was kept for his reflection. He did not fill up column 4. He 

denied the suggestion that he did not appraise column 5 to the 

appellant. He denied the suggestion that the appellant did not 
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make any confession and that he did not apply his judicial mind 

in recording the confessional statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant joined in Peelkhana on 09.01.2009 from 8 

Rifle Battalion, Sylhet. He denied the suggestion that he did not 

investigate the case properly and implicated the appellant 

falsely. He further stated that P.W.256 made statement before 

him that he did not identify the Appellant but came to know his 

name later on seeing photo. He admitted that the Appellant was 

taken on remand for 10(ten) days.   

The confession of the appellant Asim Kumar Kunda 

(C.S.A.671), runs as under- 

“Avwg 7/07/1995 Bs Zvwi‡L wewWAvi wmcvnx c‡` †hvM`vb Kwi| 

2009  Bs m‡b wm‡j‡U PvKzix  Kiv Kv‡j MZ 9/01/09 Bs  Avgvi 

e¨vUvwjqvb n‡Z 49 Rb m`m¨ wcjLvbvq Av‡m| 24/02/09 Bs Zvwi‡L 

wewWAvi mßvn Dcj‡¶ gvbbxq cªavbgš¿x evei MªvD‡Û wewWAvi 

RIqvb‡`i †mjvgx Mªnb K†i| Avwg Hw`b  wWDwU‡Z bv  _vK‡j I D³ 

Abyôv‡b wM‡q KzPKvIqvR  Dc‡fvM Kwi| we‡K‡j evei  MªvD‡Û wM‡q 

UvU«v‡kv cª̀ k©b K†i ivZ 10.30 G e¨viv‡K wd‡i   Avwm| 25/02/09 Bs 
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Zvwi‡L Avgvi †ió wQ‡jv| e¨viv‡K _vKve ’̄vq  mKvj Abygvb 9.30 

NwUKvi mgq `ievi n‡ji w`‡K dvqv‡ii kã ïb‡Z cvB| evB‡i ZvwK‡q 

‡`wL wewWAv‡ii †jvKRb Qy‡UvQywU Ki‡Q| G mgq GKUv G¤̂yj¨vÝ G‡m  

gvB‡K ej‡Z _v‡K †h e¨viv‡K hviv  Av‡Qv Zviv A ¿̄ wb‡q †ei bv n‡j 

¸wj Kiv n‡e|  Avwg 25/02/09 Bs Zvwi‡L e¨viv‡Ki 3q Zjvq jywK‡q 

wQjvg  26/02/09  Bs Zvwi‡L mKvj 9.30 /10.00 Uvi †Nvlbvi c‡i 

†ei nB Ges  we,wW,Avi mßvn  Dcj‡¶¨ iv¯—vi ỳBcv‡k _vKv †kvfv 

ea©‡bi d¬̈ vM n‡Z njy` isGi GKwU d¬̈ vM wb‡q gv_vq evuwa|  gy‡Lvkavix 

GKwU M“«c Avgvi  nv‡Z Gm,Gg,wR †`q|  Avwg  Gm,Gg,wR nv‡Z 

ùvwo‡q wQjvg| wgwWqv‡ZI  A ¿̄ nv‡Z Qwe cªPvwiZ nq| 26/02/09 Bs 

Zvwi‡L 13 ivB‡dj e¨vUvwjq‡bi aywcLvbvi †cQ‡bi Iqvj †cwi‡q  

cvwj‡q hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the Appellant hailed from 38 

Battalion and attached with 44 Battalion and joined in 

Peelkhana on 09.01.2009 for Tatto show but the P.W. 256 

hailed from 13 Battalion and as such he had no occasion to be 

familiar with the Appellant. His identification to the Appellant 

thus bears no substance. P.W. 654, the investigation officer 

admitted that P.W. 256 deposed before him that he did not 
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know the Appellant and he deposed of identifying the Appellant 

with photo but he did not depose who showed him the photo 

and when. It seems he referred the Regiment No. of the 

Appellant being tutored. His above identification of the 

Appellant thus bears no substance. P.W.471 identified the 

Appellant from video-footage but he admits that there is no 

reference in the photo when it was taken. P.W. 654, the 

investigation officer also admitted in cross-examination that 

there is no reference in 161 statement of P.W. 471 when and 

where he was shown the footage. The confession of the 

Appellant is exculpatory in nature. He was compelled to take 

arms being threatened to his life. Admittedly he was taken on 

remand for 10(ten) days. It is neither voluntary and true and 

such confession cannot be used as evidence against the 

Appellant. 

Mr. Md. Aminul Islam further submits that trial court 

having failed to weigh and assess the evidence on record  

erroneously found the Appellant guilty of the offences and 

sentenced him arbitrarily and it warrants due interference. 



 

 

6600 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the testimony of P.W.256 bears substantive evidence. He is 

an eye witness to the occurrence. He saw the Appellant with 
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S.M.G in his hand which finds corroboration by his own 

confession as well as the video-footage, exhibit- CXXXV, 

identified by P.W. 471. Although the Appellant was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or undue influence. P.W. 378 the 

confession recording Magistrate duly certified the confessional 

statement of the Appellant as voluntary. The confession of the 

Appellant as it appears inculpatory, voluntary and true and it 

can solely be based for conviction of the Appellant.  

The learned Deputy Attorney General also submits that 

trial court on proper assessment of evidence on record rightly 

convicted and sentenced the Appellant and it does not warrant 

any interference. In the result, the Cr. Appeal filed on behalf of 

the Appellant be dismissed.         

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/ appellant Asim Kumar Kunda (C.S.A.671), 

stated in his confessional statement- 

“ Avwg 25/02/09 Bs Zvwi‡L e¨viv‡Ki 3q Zjvq jywK‡q wQjvg  

26/02/09  Bs Zvwi‡L mKvj 9.30 /10.00 Uvi †Nvlbvi c‡i †ei nB 

Ges  we,wW,Avi mßvn  Dcj‡¶¨ iv¯—vi ỳBcv‡k _vKv †kvfv ea©‡bi 

d¬̈ vM n‡Z njy` isGi GKwU d¬̈ vM wb‡q gv_vq evuwa|  gy‡Lvkavix GKwU 

M“«c Avgvi  nv‡Z Gm,Gg,wR †`q|  Avwg  Gm,Gg,wR nv‡Z ùvwo‡q 

wQjvg| wgwWqv‡ZI  A ¿̄ nv‡Z Qwe cªPvwiZ nq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.378 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object. In the footage exhibit –CXXXV he 

figures as a rebellion in active participation to the occurrence 

with arms. It finds corroboration by his confessional statement 

also.     

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 256 and 471 

provides direct evidence of his participation to the occurrence 

as members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 256 deposed-  

‘25/2/09 mKv‡j Amy ’̄Zvi Rb¨ e¨viv‡K ‡i‡ó _vwK| nUvr fire  ïwb| 

A‡bK‡K A ¿̄ wb‡q D‡ËwRZ †`wL| Zv‡`i g‡a¨ 74472 wmcvnx †`‡jvqvi‡K 

wPb‡Z cvwi| Avwg 13 e¨vUvwjq‡b hvB| XvKv †m±‡ii mvg‡b 10/12 Rb 

A ¿̄avix‡`i †`wL| Avwg ZLb 60535 wmcvnx Awmg †K †`wL A ¿̄ mn| Zvi 

gv_vq Kvco evav wQj I nv‡Z SMG wQj|’ 

P.W. 471 deposed-  
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‘MZ 27-10-09 Zvwi‡L wm, AvB, wW Gi iIb‡K mv‡ne wfwWI wPÎ cÖ̀ k©b Ki‡j 

76189 wmcvnx Av‡bvqviæj, 60535 wmcvnx Akxg Kzgvi 58633 †ejv‡q‡Zi 

Qwe †`‡L mbv³ Kwi IQwei Aci c„ôvq ¯̂vÿi Kwi| wmcvnx Av‡bvqv‡ii Qwe e ‘̄ 

cÖ̀ k©bx CXXXIV -Avgvi ¯̂vÿi - CXXXIV- A Akxg Kygv‡ii Qwe 

CXXXV.’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 
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life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.676 JCO/4744 Subeder Md. Ashraf 

Ali Mridha. 

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habilder Md. Habibur Rahman and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  
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Subeder Major Gofran Mollik (C.S.A.8) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.29 Md. Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground on 25.02.2009 at 6.00 A.M. to prepare stage for 

cultural function under the leadership of Maj. Shah Alam 

(P.W.12). At about 9.30 he came to hear firing sound from the 

side of Darber. At the request of Subeder Shahadat for safe 

shelter he moved towards Battalion. When he reached at bottom 

of the stair he came to see JCO Sheikh Ashraf Ali and the 

Appellant JCO Ashraf Ali Mridha quarrelling on the point 

‘†K †Kvb Awdmvi n‡e’. Sheikh Ashraf Ali was shouting ‘ 1991 m‡b 

GKevi my‡hvM G‡mwQj, wbgKnvivg‡`i Rb¨ wKQy cvB bvB| Gevi GB my‡hvM wgm 

Kiv hv‡e bvÕ Thereafter he came back to Line. ............................ 

.................  

In cross-examination on behalf of the Appellant, he 

stated that he was at golf ground from 9.45 to 9.50 A.M. Maj. 
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Shah Alam came to Galf ground at 6.15 and remained there till 

8.45 A.M. He did not go with Maj. Shah Alam. To the east side 

of golf ground there was fencing.  

There was dissatisfaction among the BDR personnel on the 

point of their demands. He denied the suggestion that he had his 

participation to such demand. On 25.02.2009 he had his 

residence in Peelkhana. Earlier, one year before, his residence 

was at outside Peelkhana although he had been in Peelkhana for 

two years. Primarily, residence is allocated for a year. He 

denied the suggestion that he was also a rebellion. He came to 

Line at about 10.00 A.M. and hid himself there for about 5/7 

minutes. At that time there was no officer in the Line and the 

Line was quite safe. They went to Line presuming that he will 

get help from the rebellions. He did not claim of any Line. He 

denied the suggestion that the Appellant did not quarrel over 

post. He reiterated that he himself saw the Appellant. He denied 

the suggestion that he did not see the Appellant. He denied the 

suggestion that he was busy in looking torching and killing 

mission.  He hailed from Line No.1 but remained in Line No.2. 

The stair was in the middle of the building. He can’t say who 
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was miking. On hearing miking he left Peelkhana with his 

family members. He had his participation in ‘X¡m i¡a LjÑp§Q£’ for 

three months. He denied the suggestion that at the instance of 

the authority he deposed falsely.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.29 deposed before him that at 9.30 having heard 

firing sound they went to Line of 24 Battalion at the instruction 

of Subeder Ashraf and he came to see the Appellant while 

reached at the ground level of the stair. He denied the 

suggestion that ‘‡Mvj Ni’ was 400 yard away from ground level 

of the stair.  

The confessional statement of co-accused Subeder Major 

Gofran Mollik (C.S.A.8) runs as under-  

“B¢j haÑj¡−e 24 l¡C−gm hÉ¡V¡¢mu¡−e p¤−hc¡l −jSl ¢qp¡−h LjÑla 

B¢Rz 2005 p¡−ml H¢fÊm j¡−p 40 l¡C−gm hÉ¡V¡¢mu¡−e e¡C‰ÉR¢s q−a 

¢h¢XBl ¢fmM¡e¡u H−p ®k¡Nc¡e L¢lz flha£Ñ−a 24 l¡C−gm hÉ¡V¡¢mu¡−e 

®k¡Nc¡e L−l p¤−hc¡l ®jSl ¢qp¡−h 01/01/08 Cw q−a hÉ¡V¡¢mu¡−el 

c¡¢uaÅ f¡me L¢lz Bj¡l hÉ¡V¡¢mu¡−e 642 Se pcpÉ ¢Rmz a¡l p¡−b V¡–

¤−n¡l 243 Se pwk¤š² quz 25/02/09 Cw a¡¢lM clh¡−l AwnNËq−el SeÉ 

Bj¡−cl hÉ¡V¡¢mu¡e q−a 355 Se−L ¢e−cÑn ®cuz 25.02.09 a¡¢lM 

pL¡m 08.20 V¡u B¢j clh¡l q−m ¢N−u Ef¢ÙÛa qCz Ae¤j¡e p¡−s 

BVV¡l pju Bj¡−cl hÉ¡V¡¢mu¡−el q¡¢hmc¡l ®jSl ®j¡x n¡q¡h E¢Ÿe 
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Hhw e¡−uL Cpm¡j E¢Ÿe Bj¡−cl hÉ¡V¡¢mu¡−el 355 Se−L c¡lh¡l q−m 

¢e−u B−pz Bjl¡ clh¡l q−ml phÑ c¢r−e hp¡ ¢Rm¡jz phÑ Eš−l 

®pe¡h¡¢qe£l A¢gp¡l pq ¢XH¢X l¡ hp¡ ¢Rmz j¡TM¡−e −pM¡−e °p¢eLl¡ 

hp¡ ¢Rmz clh¡−ll Af¡WÉ ¢X¢S Hhw ¢X¢X¢S ¢h−NË¢Xu¡l −Se¡−lm j−q¡cu 

hp¡ ¢R−mez Ae¤j¡e 09.05 V¡u Ae¤ù¡e öl¦ qu Hhw Ae¤j¡¢eL 09.15 

V¡u ¢X¢S j−c¡u a¡l hš²hÉ öl¦ L−lez fÐb−j ¢a¢e fÐd¡e j¿»£l BNje 

Efm−r fÉ¡−l−Xl fÐnwp¡ L−lez flha£Ñ−a X¡mi¡a LjÑÑp§Q£l hÉ¡f¡−l 

pLm−L ¢S‘¡p¡ L−le z Bfe¡l¡ X¡m i¡−al V¡L¡ ®f−u−Re ¢Le¡? Eš−l 

e£Q¤ ü−l fÐ¡¢ç ü£L¡l L¡−m ¢X¢S j−q¡cu h−me ®k, Bfe¡l¡ A−e−LC 

LjÑp§Q£−a ¢R−me e¡z ¢L¿º B¢j ph¡C−L V¡L¡ ¢c−u¢Rz Bfe¡l¡ ¢L V¡L¡ 

f¡e e¡C? ¢h¢XBl pcpÉNZ Bl HLV¤ ®S¡−l h−m ®k, qÉ¡y ®f−u¢Rz Ae¤j¡e 

09.20 ¢jx Hl pju ¢X¢S j−q¡c−ul X¡mi¡−al I Lb¡ ®no qh¡l f−l 

clh¡l q−ml c¢re f§−hÑl clS¡ ¢c−u ¢h¢XBl Hl ®f¡o¡L f−l¡¢qa ®hm 

V¤¢f hÉa£a HLSe ¢h¢XBl pcpÉ l¡C−gm ¢e−u â¦a ®c±−s ¢N−u ¢X¢S 

j−q¡c−ul O¡−s l¡C−gm ®V¡L¡uz p¡−b p¡−b ¢X¢X¢S p¡−qh AÙ»pq a¡−L 

S¡f−V d−lez −p L¡yf−a L¡yf−a ¢e−Q f−s k¡uz 4/5 Se A¢gp¡l ®c±−s 

¢N−u a¡−L d−l ®m¡LV¡l N¡−ul lw gpÑ¡,j¡b¡u V¡L ¢Rmz hup Ae¤j¡e 

30/35 hRlz a¡−L B¢j C¢a f§−hÑ LM−e¡ ®c¢M e¡Cz Hje pju clh¡l 

q−ml Ešl f¡−nÄÑ ®b−L fÐb−j c¤¢V l¡C−gml …¢ml në ö¢ez p¡−b p¡−b 

h¡C−l ®hn L−uL¢V hÐ¡n g¡u¡−ll në quz I j¤ý−aÑ clh¡l q−ml ®m¡LSe 

ýlýl L−l ®hl q−a b¡−Lz ®Lhmj¡œ ®pe¡h¡¢qe£l A¢gp¡lNZ clh¡l 

q−ml ¢ia−l b¡−Lez p¡−b p¡−b ¢X¢S p¡−qh h−me ®k, pLm ¢pJ Hhw 

Hp,Hj Ne Q−m k¡ez Hhw ¢eS ¢eS ®L¡a p¡jm¡e B¢j aMe ®c¢M Bj¡l 

f¡−n ¢h¢XBl Hl ®LE e¡Cz HL f¡−n −pe¡h¡¢qe£l A¢gp¡lNZ B−Rez 

B¢j clh¡l q−ml c¢re f¡−nÄÑ ®jCe ®NC ¢c−u ®hl q−u ®c¢M ®p¾V¡m 

He,Hp,H Hl p¤−hc¡l h¡h¤m pq B−l¡ 100/150  Se ¢h¢XBl ®m¡LSe 

c¡¢s−u B−R Hlfl Ešl ¢cL ®b−L œ²−jC …¢ml BJu¡S h¡s−a öl¦ 

L−lz Bj¡l¡ aMe f§hÑ ¢c−L ®c±−s ®k−a b¡¢Lz Bj¡l p¡−b aMe Bj¡l 

hÉ¡V¡¢mu¡−el e¡−uL p¤−hc¡l p¡j¡c ¢Rmz f−b q¡¢hmc¡l j¡q¡h¤−hl p¡−b 

Bj¡l ®cM¡ quz B¢j q¡¢hmc¡l j¡qh¤h J e¡−uL p¤−hc¡l p¡j¡cpq 

Bj¡−cl hÉ¡V¡¢mu¡−e ¢N−u ®c¢M Bj¡−cl hÉ¡V¡¢mu¡−el ®lLXÑ n¡M¡l 
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h¡l¡¾c¡u 10/12 Se ®f¡o¡L d¡l£ ¢h¢X Bl ®S¡u¡e B−Rz a¡−cl j−dÉ c¤C 

Se mÉ¡¾p e¡−uL q¡l¦e¤l l¢nc J mÉ¡¾p e¡−uL pqL¡l£ H hÐ¡’ He¡j¤m 

AÙ»pq c¡¢s−u B−Rz B¢j Hl j−dÉ Bj¡l ®j¡h¡Cm ew- 0173133440  

®b−L Bj¡−cl ¢pJ ®mx L−eÑm m¤vgl lqj¡e pÉ¡−ll p¡−b Lb¡ h¢mz 

®j¡h¡C−m ¢p,J pÉ¡−ll AhÙÛ¡e S¡e−a Q¡C−m ¢a¢e h−me ®k, ¢a¢e clh¡l 

q−mz B¢j a¡−L h¢m −k Bf¢e ®ki¡−h f¡−le ®L¡e HLV¤ h¡p¡u AhÙÛ¡e 

®eez AhÙÛ¡ i¡m e¡z HC pj−u B¢j a¡l f¡−n Aehla …¢ml BJu¡S 

öe−a f¡Cz ®f¡o¡L f¢l¢qa AÙ»d¡l£ 4/5 Se ¢h¢XBl pcpÉ ¢pNe¡−ml 

−pƒ−ll S¡e¡m¡ clS¡l L¡yQ i¡‰¢Rmz C¢aj−dÉ ¢fLBf ®k¡−N AÙ»d¡l£ 

¢h¢X Bl pcpÉl¡ j¡C¢Lw L−l AÙ» ¢e−a h−m Hhw M¡¢m q¡−a b¡L−m ®j−l 

®gm−h h−mz B¢j q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿe J Bl,¢S Lj¡ä¡l a¡−ql 

pq hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw ®L¡−al clS¡ i¡‰¡ ®c¢Mz ®L¡−al 

AÙ»N¡l q¡−a HL¢V l¡C−gm J …¢m ¢eC Hhw 24 l¡C−gm hÉ¡V¡¢mu¡−el 

®N¡m O−l ¢N−u h¢pz aMe Ae¤j¡e ®hm¡ 10.15 ¢jx q−hz ¢LR¤re fl 24 

hÉ¡V¡¢mu¡−el ¢LE hÐ¡−’l ea¥e ¢pf¡q£ pqL¡l£ Hl L¡−R b¡L¡ Hp,Hj,¢S 

J c¤¢V i¢aÑ jÉ¡N¡¢Se B¢j ¢eC Bl Bj¡l L¡−R b¡L¡ l¡C−gm J …¢m 

a¡−L ¢cCz q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿ−el ¢eLV Hp,Hj,¢S J q¡¢hmc¡l 

a¡−q−ll ¢eLV l¡C−gm, q¡¢hmc¡l ®Sj¡l−al ¢eLV Hg,Hj,¢S, 

q¡¢hmc¡l, q¡¢g−Sl ¢eLV l¡C−gm ¢Rmz pL−mC JM¡e ®b−L −L¡−a k¡Cz 

®pM¡−e ¢pf¡q£ j¢e−ll ¢eLV l¡C−gm ®cM−a k¡Cz ®hm¡ ®f±−e h¡lV¡l 

pju H−cl−L ¢e−u 9/¢p ®a Bj¡l ®L¡u¡VÑ¡−l k¡Cz ¢LR¤re f−l e£−Q 

H−p f¡C p¤−hc¡l n¡qca −q¡−pe, p¤−hc¡l Bnl¡g H ®L¡Çf¡e£, mÉ¡¾p 

e¡−uL A¡¢aL¥m Hhw  ¢h ®L¡Çf¡e£l HLSe ¢q¾c¤ ¢pf¡q£ k¡l e¡j j−e e¡Cz 

a¡−cl ®f¡o¡L f¢l¢qa J AÙ» …¢m pq ®cM−a f¡Cz 25/02/09 a¡¢lM 

¢hL¡m 5/6 V¡l ¢c−L B¢j Bj¡l Ù»£ J ®R−m−cl−L ®XCl£ g¡−jÑl f¡n 

¢c−u jC Hl j¡dÉ−j ....................... pLm−L f¡l L−l  ................ 

®k−a p¡q¡kÉ L¢lz ®pM¡e ®b−L Bj¡l CE¢eV m¡C−e Q−m B¢p Hhw ®N¡m 

O−l H−p AeÉ¡eÉ−cl−L p¡−b h¢pz 10/15 ¢jx f−l e£−Q ¢N−u ®c¢M 

50/60 Se ®f¡o¡L f¢l¢qa pnÙ» ¢h¢XBl pcpÉ M¡Ju¡ c¡Ju¡ L−l−Rz 

a¡l¡ Bj¡−L 24 l¡C−gm hÉ¡V¡¢mu¡−el pcpÉz l¡a Ae¤j¡e p¡−l BVV¡u 

®N¡m Ol ®b−L Bj¡l h¡p¡u AÙ»pq Q−m k¡Cz f−l l¡−a RP Lj¡ä¡l 
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A¢gp¡l a¡−ql Bj¡l h¡p¡u ¢N−u Bj¡−L NË¡E−ä Bp¡l SeÉ X¡L¡X¡¢L 

L−lez B¢j nl£l i¡me¡ h−m M¡he¡ h−m S¡e¡Cz 26/02/09 a¡¢lM 

Hp,Hj,¢S ¢e−u pL¡m 10 V¡u Bj¡l CE¢eV m¡C−e k¡Cz aMe ®N¡m O−l 

q¡¢hmc¡l ®jSl n¡q¡hE¢Ÿe, q¡¢hmc¡l a¡−ql, q¡¢hmc¡l Sj¡la mÉ¡¾p 

e¡−uL q¡l¦e, q¡¢hmc¡l q¡¢gS Hm,¢X ®pLn−el j¡æ¡e pq B−l¡ A−eL 

Se ¢Rmz AÙ» AeÉ¡eÉ−cl p¡−b c¤f¤−ll fl ®L¡−a A¡¢j Sj¡ ®cCz 

26/02/09 a¡¢lM ¢hL¡m Ae¤j¡e 05.00 V¡l pju  ¢X,H,¢X ®a±¢qc 

,¢X,H,¢X L¡−cl, p¤−hc¡l ®jSl j¤h¡−ul, p¤−hc¡l −jSl n¢qc, p¤−hcl 

®jSl q¡¢gS, ®q¡−pe ®p¾VÌ¡m Bl,¢f Lj¡ä¡l e¡−uL p¤−hc¡l L¡¢cl Hhw 

B¢j 4ew ®N−V Ef¢ÙÛa qCz 25/02/09 Cw a¡¢lM l¡−œ B¢j Bj¡l h¡p¡u 

40 l¡C−gm hÉ¡V¡¢mu¡−e −jSl ®Sq¡c£ pÉ¡l−L h¢m Hhw 26/02/09 

a¡¢l−M ¢hL¡m a¡−L 4ew ®N−V ¢c−u ®hl L−l ¢cCz ¢hL¡m ®f±−e h¡lV¡l 

¢c−L B¢j ®f¡o¡L M¤−m ¢p¢i−m ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf−L 

f¡m¡Cz plL¡−ll ®O¡oe¡ j−a 03/03/09 a¡¢l ¢fmM¡e¡u ®k¡Nc¡e L¢lz 

HC Bj¡l Sh¡eh¾c£z” 

Mr. S.M. Shahjahan, the learned Advocate with Md. 

Mohinur Rahman appearing on behalf of Appellant submits that 

prosecution cited only solitary witness P.W.29 against the 

Appellant but his evidence bears no substance in as much as he 

did not disclose any offence against the Appellant. He simply 

saw the Appellant with co-accused J.C.O Sk. Ashraf Ali who 

was on quarrel with the Appellant over the claim of post in 

future. From his evidence it is clear that the expression ‘1991 

mv‡j GKevi my‡hvM G‡mwQj wbgK nvivg‡`i Rb¨ wKQy  cvB bvB| Gevi GB 

my‡hvM wgm Kiv hv‡e bvÕ was not of the Appellant but of co-accused 
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J.C.O SK. Ashraf Ali (C.S. 330) and it bears no nexus with the 

instant Appellant. The Appellant came at the fag end of his 

service. There remained no logical ground of his participation 

to the rebellion. The confessional statement of co-accused of 

Gofran Mallik (C.S.A.8) finds no relevancy against the instant 

Appellant. His confession relates to Subeder Ashraf of ‘A’ 

company. The Appellant hailed from ‘C’ company as it appears 

from his 342 statement. In fact, no substantive evidence appears 

on record against the Appellant. It is apparent that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference.      

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.29 discloses the inner mind of the rebellion behind the 

occurrence. From his evidence it appears that the Appellant was 

associated with J.C.O SK. Ashraf Ali with whom he was on 

debate of holding post after the occurrence. He reiterated in his 

cross-examination that he himself saw the Appellant- ‘Avwg 10 

Uvi mgq wbR †Pv‡L †`‡LwQ my‡e`vi  Avkivd‡K|’ Although co-accused 

SK. Ashraf Ali voiced ‘1991 m‡b GKevi my‡hvM G‡mwQj wbgK nvivg‡`i 

Rb¨ wKQy cvB bvB, Gevi GB my‡hvM wgm Kiv hv‡e bvÕ but it also echoed 

the voice of the Appellant as well as the voice of all the 

rebellions in committing horrific situation causing death of 74 

persons including 57 army officers. Thus the evidence of 

P.W.29 bears substance and it appears credible, reliable and 
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trustworthy to support the conviction of the Appellant in view 

of section 134 of the Evidence Act. Trial court considering the 

above evidence on record rightly found him guilty of the 

offences and sentenced him rightly and it does not warrant any 

interference.   In the result, the Cr. Appeal filed on behalf of the 

Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W. 29 referred above saw him in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object as he shared his mind with the co-

accused- ‘1991 m‡b GKevi my‡hvM G‡mwQj wbgK nvivg‡`i Rb¨ wKQy cvB 

bvB, Gevi GB my‡hvM wgm Kiv hv‡e bv’.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 29 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 29 deposed-  

‘9-30 wgt `ievi nj †_‡K ¸wji kã cvB| wKQz¶b ci ¸wji ZxeªZv 

e„w× †c‡j Avwg nZevK n‡q cwo| ZLb my‡e`vi kvnv`Z wbivc` ’̄v‡b P‡j †h‡Z 

ej‡j Avwg Mjd MÖvDÛ †_‡K e¨vUvwjq‡bi w`‡K Avm‡Z _vwK| e¨vUvwjq‡b wmwoi 

¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I †kL Avkivd Avjx g„av‡K 

†K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| †kL Avkivd Avjx PxrKvi 

K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK nvivg‡`i Rb¨ wKQz cvB bvB| 

Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P 

Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, 

nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg 

cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi û‡mb wmcvnx 

Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK 
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ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj 

I MvjvMvwj Ki‡Z _v‡Kb|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

 C.S. Accused No.679 Sepoy(signalman)/66292 Md. 

Shamim Sheikh. 

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.14 Lance Naik Md. Enamul Haque and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –  

Subeder Haji Md. Shafij Uddin (C.S.A.163). 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he hearD firing 

sound. Afterwards he came to Signal sector and there he saw 

Deputy Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant is found switch off. Then 

operator talked with Maj. Maksumul Hakim on mobile. Maj. 

Shah Alam sought help from them having afraid of his life. 

Thereafter, they hid him in the store room. Afterwards he came 

out on varanda. Therefrom he came to see Commandant Lutfor 

Rahman to come up in his office on 2nd floor. At that time he 

came to see appellant Sepoy Emran, along with- Habilder 

Taher, Lance Naik Karim, Sepoy Azim Patowary Sepoy Arafat 

Hossain, Sepoy Mijanar and others to come to the office of 24 

Battalion with arms and they took down Commandant Lutfor 

Rahman forcibly and took him away towards D.G. Office in 

insulting manner. Prior to that Signalman Uzzal pushed Shah 
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Alom in Signal room and closed the door. After that 15/10 

BDR personnel with arms wearing ‘CAMO †MÄx’ attacked 

signal sector and entered into it on breaking down the door. 

Later on, they left the signal sector office. Among the BDR 

personnel who entered into the office he identified the 

appellant Signalman Shamim, Sepoy Lutfor Rahman, Sepoy 

Ziaur Rahman, Sepoy Solayman, Sepoy Monjur Elahi, Sepoy 

Golam Mostafa, Lance Naik Kamrul and Sepoy Emdad. They 

asked the insiders through mike to come out, otherwise they 

would be shot........................................ 

In cross-examination on behalf of the appellant, he stated 

that at the time of occurrence he had his mobile with him. 

O.P.S. officer came to know of the rebellion after telephonic 

talk. 24 Battalion was 800 yard away from sports Board. He 

can’t say whether any other BDR person named Shamim in 24 

Battalion. He denied the suggestion that he did not depose of 

the appellant before I.O. and that the appellant was performing 

his duty at store room of Sports Board and that he did not see 

the appellant and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was attached with Sports Board. He arrested 

the appellant on 20.04.2009 and recorded the statement of 

P.W.14 on 05.05.2009. He did not cite Kamal Pasha as witness. 

He denied the suggestion that he deposed falsely.  

The confessional statement of co-accused Subeder Haji 

Md. Shafij Uddin (C.S. A.163) runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 

f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 
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e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez ¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 
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Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 

°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  
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¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z” 

Mr. S.M. Shahjahan, the learned Advocate appearing on 

behalf of Appellant submits that prosecution cited P.W. 14 as 

solitary witness and confession of co-accused Subeder Haji Md. 

Shafij Uddin (C.S.A 163) against the Appellant. P.W. 14 claims 

to see and identify the Appellant among group of BDR 

personnel consisting of 10/15 persons in number wearing Camo 

‘®N¢”’ and armed and to enter into signal sector forcibly by 

breaking down the door and thereafter left the office. He did not 

refer either Battalion or Regiment No. of the Appellant. In 
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cross-examination on behalf of the Appellant and Sepoy 

Monjur Elahi he admitted that he can’t say whether any BDR 

person namely Shamim was in 24 Battalion. P.W. 654, the 

investigation officer admitted that P.W. 14 did not depose 

before him that a group of 10/15 persons attacked signal sector 

office. In view of the above fact the evidence of P.W. 14 

appears vague, unspecified, embellished and thus it lacks 

credibility and trustworthiness. Such evidence of the solitary 

witness can’t be relied on. The confessing co-accused Subeder 

Haji Md. Shafij Uddin (C.S. 163) was acquitted on trial as such 

his confession bears no substance at all. Trial court having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 14 is an eye witness to the occurrence. He hailed from 

24 Battalion and the Appellant hailed from 8 Battalion but he 

was attached with sports sector. The identification of the 

Appellant has not been challenged by way of cross 

examination. From the evidence of P.W. 14 it appears that the 

Appellant along with 15/10 members having armed forcibly 

entered into signal sector office by breaking down it’s door and 

asked the sector insiders to come out in default they were 

threatened to their life. By his evidence it appears that the 

Appellant was a member of unlawfully assembly and active 
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participants to the rebellion in carrying out their common 

object/common intention of uprooting the army officers from 

BDR and ultimately caused death of 74 persons including 57 

army officers. Trial court in view of the evidence on record and 

to it’s proper assessment rightly found the Appellant guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference and the Cr. Appeal filed on behalf of 

the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused Subeder Haji Md. Shafij Uddin (C.S. A.163) 

stated in his confessional statement- 

“®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l e¡j 

q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ A¡j¡−cl 

N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ aMe ®f¡o¡L f−l 

Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V ¢fLA¡f L−l 25/30V¡ 

q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ 

L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ 

A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc 

®cl e¡j j−e A¡−Rz  q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL 

q¡¢au¡l EW¡u a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, 

¢pf¡q£ Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L A¡¢je¤m−cl e¡j 

j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u ®cJu¡−ml f¡−n AhÙÛ¡e ®eez 

¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a ®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

AhÙÛ¡e L¢lz” 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

P.W. 14 referred above saw him with arms, in unlawful 

assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 14 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 14 deposed-  

‘Gi ci GK`j D”Q„•Lj  BDR ‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z 

CAMO ‡MÄx cwiwnZ Ae ’̄vq G‡m wmMbvj †mKU‡i Avµgb K‡i| Zv‡`i 

nv‡Zi iW I jvwV w`‡q `iRv †f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv wmMbvj 

‡mKUi †Q‡o Awd‡mi w`‡K P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ wmMbvjg¨vb 

kvgxg wmcvnx jyrdi ingvb, wmcvnx wRqvDi ingvb, wmcvnx †mvjvqgvb, wmcvnx 
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gÄyi Gjvnx, wmcvnx  †Mvjvg †gv —̄dv, j¨vÝ bv‡qK Kvgi“j Ges wmcvnx 

Gg`v`‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  



 

 

6642 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.726 Habilder/46091 Md. Mizanur 

Rahman.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.254 Md. Mahtab Ali 

 P.W.278 Biddut Mitra and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   
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P.W.254 Md. Mahtab Ali deposed that on 25.02.2009 he 

attended Darber with band dress. D.G. came into Darber at 

9.A.M. At about 9.30 there raised a hue and cry in Darber. He 

left Darber and came to his Line. He heard firing from Line. He 

also came to know that army officers have been killed in 

Darber. He came to see 6362 Naik Subedar Sanat Kumar, 

53354 Lance Naik Moniruzzaman, 57382 Sepoy Mijanur, 

70780 Sohel Rana, 68277 Sepoy Aminar, 44806 Habilder 

Chalak Salam, the Appellant 46091 Habilder Mizanur, 55522 

Sepoy Habibur, 55735 Sepoy Mashiur and 55963 Sepoy Zakir 

to run with arms and on firing. 

In cross-examination behalf of the Appellant, he stated 

that he took retirement from banded party. Banded party is a 

company under Sadar Battalion. After entrance of D.G. nobody 

but they were allowed to enter. There was no provision to leave 

Darbar without permission with D.G. For the cause of service he 

knew D.G. but did not know his wife. He can’t say whether D.G. 

had two children. Mizan took the children of D.G. to their 

school. He can’t say whether Mizan was on duty  at Uttara on 

the date of occurrence. He did not happen to meet with the D.G. 
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He did not know the vehicle to which the Appellant was the 

driver. He denied the suggestion that he was given compulsory 

retirement.  

P.W.278 Biddut Mitra deposed that he attended Darber 

on 25.02.2009 at morning. He took his seat in the middle of 3rd 

row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. Sepoy Kazal of 44 Battalion followed him with 

arms. Some officers detained Moyeen and disarmed him and at 

that event Sepoy Kazal left Darber. All BDR personnel shouted 

with loud voice ‘Rv‡Mv’ and stood up. They took step to leave 

Darbar. At one stage he also came out to J.C.O’s quarter ‘cïi’ 

building 9/A and observed the situation therefrom. At that time 

he came to see 67849 Sepoy Ferdous Rahman, 78709 Masud 

Ali, 76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 

Lance Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon 

Mirja, 76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj Ali, 

46481 Habilder Mahbubul Alam, 60513 Faker Ali Mir, 75082 

Mobin Khan of 24 Rifle Battalion and the Appellant 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 
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and on firing. He heard them to say no army officer shall be 

spared; in need all army officers be killed. 

.........................................  

.................................................................................................. 

In cross-examination on behalf of the Appellant, he 

stated that he knew the Appellant prior to the occurrence. The 

Appellant was the driver of the children of D.G. He can’t say 

whether D.G. had two children. He heard that on the date of 

occurrence D.G’s. children went to school and they survived. 

After the occurrence they rebellions took over the charge of 

Peelkhana. He denied the suggestion that on the date of 

occurrence the Appellant coming back from Uttara could not 

enter into Peelkhana and that he did not see him in Peelkhana. 

He denied the suggestion that he referred the regiment number 

of the Appellant and other accused as being tutored and that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that D.G. Shakhil had two children. On 25.02.2009 Rafin 

Ahmed was at Red Bricks School and Rikita was at Agha Khan 
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School, Uttara. He happened to meet with them once. On the 

date of occurrence they went to school from Peelkhana. He did 

not identify the vehicle and its driver by which they went to 

school. He can’t not say without CD whether the Appellant 

went to school with the children of D.G. on that date of 

occurrence. He did not bring the children of D.G. before Prime 

Minister or Army Chief and he can’t say of their present 

whereabout. He denied the suggestion that on the date of 

occurrence the Appellant was outside Peelkhana for taking the 

children of D.G. to their school and thereafter he did not come 

back to Peelkhana. P.W.254 deposed before him on 18.05.2009 

and P.W.278 on 06.05.2009. He arrested the Appellant on 

26.08.2009. He denied the suggestion that he procured the 

above witnesses and implicated the Appellant falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of P.Ws. 254 

and 278 apparently appears as tutored. Their reference of 

Regiment No. as many as 10/13 rebellions including the 

Appellant appears unusual, unnatural and tutored. Their 

evidence also appears vague and unspecified. None of them 
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disclosed when and where they saw the Appellant. Such vague 

and unspecified evidence cannot be relied on. On proper 

scanning of evidence it appears that the Appellant was the 

driver of the children of D.G and on the date of occurrence he 

took them to their school at Uttara. It is an undeniable fact that 

the children of the D.G survived. It they were examined the 

position of the Appellant would be clear. Withholding of such 

witnesses casts reasonable doubt to the prosecution case against 

the Appellant and it goes in favour of the Appellant. 

Prosecution evidence against the Appellant appears shaky and 

untrustworthy. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants due interference. Consequently, the Cr. Appeal filed 

on behalf of the Appellant deserves consideration.                  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.Ws. hailed from Sadar Battalion. 

Although P.W 254 is a member of banded party but he admitted 

in his cross-examination that banded party is a company but 

attached with Sadar Battalion. Both the P.Ws. identified the 

Appellant properly with the Regiment No. of the Appellant and 

both of them saw him with arms and on firing. They are eye 

witnesses to the occurrence and in the face of cross-

examination their testimony remains untainted, unshaken, 
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unembellished and thus trustworthy. None of them admitted 

that on the date of occurrence the Appellant went to Uttara with 

the children of D.G. and did not come back prior to the 

occurrence.   

The learned Deputy Attorney General lastly submits that 

trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the premises, the Cr. 

Appeal filed by him is liable to be dismissed.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 254 and 278 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

P.W. 254 deposed-  

‘`ievi †_‡K †ei n‡q m`i jvB‡b P‡j hvB| jvB‡b ¸jv¸wj ïwb| 

ïb‡Z cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK my‡e`vi 

mbr Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx wgRvbyi, 70780 

†mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 nvwej`vi PvjK Qvjvg, 46091 

nvwej`vi wgRvbyi, 55522 wmcvnx nvweeyi, 55735 wmcvnx gwkDi, 55963 

wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq †`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’  

P.W. 278 deposed- 

‘Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m bxPZjvi 

wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq †`L‡Z cvB 24 
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ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm ingvb, bs- 78709 gvmy` 

Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` Avn‡g` 52889 †jt bvt ev`j 

wgqv, 76363 RyjwdKvi Avjx, 67254 mygb wgR©v, 76637 wRqvDj nK, 

76879 Aveyj Kv‡kg, 73139 wd‡ivR Avjx, 46481 nvwej`vi gvneyeyj Avjg, 

60513 dv‡Ki Avjx gxg, 75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 

46091 nvwej`vi wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e 

¸wj Qzo‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Section 302/34/149 of the Penal 

Code and sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  



 

 

6656 

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.746 Signalman/74822 Md. Mizanur 

Rahman.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.410 Md. Enamul Haque 

 P.W.553 Md. Nazmul Bhuiyan and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –  

Sepoy Habibur Rahman (C.S.A.266) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.410 Sepoy Md. Anamul Hoque deposed that he came 

to Peelkhana on 08.11.2008 and used to live on 4th floor of EME 

building. On 25.02.2009 at about 9.30 A.M. he heard firing. 

BDR personnel asked everyone to take arms. He took shelter for 

a while in a toilet. Later on, he went on 5th floor. Afterwards he 

came down on 4th floor and see there Sepoy Mukhlasur and 

Nasir. At 2.00 P.M. he came down and came to see 67186 Sepoy 

Jamalur Rahman, 74012 Sepoy Shahid, the Appellant 74822 

Mizanur Rahman to move around with arms.  

In cross-examination on behalf of the Appellant, he stated 

that he took shelter on 4th or 5th floor. He denied the suggestion 
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that he did not see Mizanur with arms and that he deposed 

falsely. 

P.W.553 Major Nazmul Islam Bhuiyan deposed that he 

was a Child Specialist in CMH. On 06.03.2009 he screen tested 

of the Appellant Signalman Md. Mizanur Rahman and submitted 

the report exhibit 1018 and his signature exhibit 1018/1 series. 

On interrogation the Appellant admitted of using arms.  

In cross-examination on behalf of the Appellant, he 

stated that the age of injury of the Appellant was 6-8 days. 

There is no date and seal in support of his signature. There is no 

signature of accused on the report. There was no order of the 

Court. He did it at the instruction of the authority. He denied 

the suggestion that he deposed falsely without proper medical 

examination.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that stated that P.W.410 Md. Enamul Haque hailed from 

Sadar Sector but at the time of occurrence he was attached with 

36 Battalion. He arrested the Appellant on 04.04.2009 and took 
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remand for 7 days. He denied the suggestion that he implicated 

the accused falsely.  

The confessional statement of co-accused Sepoy Habibur 

Rahman (C.S. A. 266) runs as under- 

“Avwg 2003 mv‡j KPzqvcvov gv ª̀vmv †_‡K `vwLj cvk Kwi| 29/1/05 

Bs Zvwi‡L wewWAv‡i wiµU n‡q PÆMÖv‡gi evBZzj B¾Z G 6 gv‡mi †Uªwbs 

Kwi| Gici 36 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb Kwi| 

MZ 24/2/09 Bs ZvwiL we.wW.Avi mßvn Dcj‡¶¨ cÖavbgš¿x c¨v‡i‡W 

†hvM`vb Kwi| c¨v‡i‡W Avwg cZvKv evnx `‡ji m`m¨ wQjvg| 25/2/09 

Bs ZvwiL mKvj 7.00 Uvq Avi,Gm,we gv‡V †Pqvi jvMvB| Avgv‡`i †K 

8.00 Uvq †Q‡o †`q c¨v‡i‡Wi Rb¨ ˆZix nIqvi Rb¨| ˆZix n‡q 

†Kv¤úvbx †KvqvU©vi gvóvi nvwej`vi Lwjjyi ingv‡bi †bZ…‡Z¡ 28/30 Rb 

`iev‡i AskMÖnb Kwi| †cŠ‡b bqUvq `ievi n‡j cÖ‡ek Kwi| em‡Z 

em‡Z 9.00 Uv ‡e‡R hvq| wWwR m¨vi 9.05 Gi w`‡K `ievi n‡j cÖ‡ek 

K‡ib| †m±i KgvÛvi m¨vi Zv‡K wi‡cvU© †`q| †Kw› ª̀q gmwR‡`i Cgvg 

mv‡ne †Kvivb †ZjvIqvZ K‡ib| Gici wWwR m¨vi e³e¨ †`qv ïiæ 

K‡ib| wZwb e‡jb †h, wewW Avi c¨v‡iW Lye my›`i n‡q‡Q| cÖavbgš¿x Lye 

cÖksmv K‡i‡Qb| Gici e‡jb †h, WvjfvZ Kg©m~Px‡Z we.wW.Av‡ii Lye 

cÖksmv n‡q‡Q| Zvi e³e¨ PjvKv‡j 9.15 Uvi w`‡K `ievi n‡j nVvr ˆn 

ˆP ïiæ nq| mevB QzUvQzwU ïiæ K‡i| Avwg †ei n‡q `ievi n‡ji mvg‡bi 
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iv Í̄vq `vovB Avi ¸wji kã ïb‡Z cvB| c‡i Avwg †`Š‡o †iBbwUª Mv‡Qi 

wbP w`‡q myBwgs cy‡ji cvk w`‡q e¨viv‡K hvB Ges †`Š‡o jvB‡bi 4 

Zjvq hvB| evB‡i †Mvjv¸wj n‡Z _v‡K| ZLb Avwg GKUv †nj‡gU gv_vq 

w`‡q †PŠwKi wb‡P jyKvB| Abygvb 10.00 Uvi c‡i  nvwej`vi Rvjvj, G 

†Kv¤úvbx, 36 e¨v‡Uwjqvb, G‡m e‡jb †h, ‡Zvgiv GLv‡b jyKvB AvQ †Kb 

? A ¿̄ wb‡Z †Kv‡Z hvI bvB †Kb? Gici Avgiv 10/15 Rb hviv jywK‡q 

wQjvg Zviv †b‡g †Kv‡Zi w`‡K hvB| †Kv‡Zi `vwq‡Z¡ wb‡qvwRZ bv‡qK 

mvC`‡K †Kv‡Z †`L‡Z cvB bv| †`wL †Kv‡Zi 2Uv `iRv †Lvjv wfZ‡i 

†Kvb A ¿̄ bvB| Gici Avwg wb‡P †b‡g ‡`Š‡o jvB‡bi w`‡K hvB| iv Í̄vq 

GKUv euv‡ki UzKiv †c‡q †mUv nv‡Z †bb| jvB‡bi mvg‡b wKQzÿb 

nvUvnvwU Kwi| Gici Avevi jvB‡bi 4 Zjvq wM‡q jyKvB| wKQz¶b 

ev_iæ‡g, wKQz¶b †PŠwKi wb‡P Gfv‡e jyKv‡Z _vwK| Abygvb †ejv 01.00 

Uvi w`‡K LvIqvi Rb¨ wb‡P bvwg| Lvevi wb‡Z hvevi mgq †g‡m nvwej`vi 

mvC‡`i Kv‡Q Gm,Gg,wR †`wL| fvZ wb‡q jvB‡b †divi mgq bv‡qK 

k¤¢yi Kv‡Q I nvwej`vi Rvjv‡ji Kv‡Q Gm,Gg,wR †`wL| jvB‡bi 4 

Zjvi eviv›`v w`‡q we‡K‡j DwK w`‡q wmcvnx nvwKg I wejøv‡ji Kv‡Q 

ivB‡dj †`wL| Gici Avwg mÜ¨v 7/7.30 Uvi w`‡K jyw½ Avi GKUv †MwÄ 

Avi ¯úÄ wb‡q wb‡P bvwg Ges B,Gg,B wewìs‡qi †Kvbvq †cvkvK Ly‡j 

jyw½ †MwÄ c‡o †`Iqvj Uc‡K †ei n‡q hvB| Gi Av‡M wmcvnx wgRv‡bi 
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nv‡Z GKUv wc Í̄j †`wL| Gici GKRb AcwiwPZ †jv‡Ki evmvq Avwg 

AvkÖq cvB| iv‡Z gnvLvjx evm÷¨v‡Û †_‡K mKv‡j evwo‡Z P‡j hvB| 

wUwfi †Nvlbv ï‡b 1/3/09 Bs ZvwiL mKvj 9.00 Uvi w`‡K wcjLvbvq 

4bs †M‡U Avwm|  †mLvb †_‡K Avevnbx gv‡V hvB| 3/3/09 Bs ZvwiL 

weKvj Abygvb 5.30/6.00 Uvi w`‡K wcjLvbvi †fZ‡i cÖ‡ek Kwi| GB 

Avgvi e³e¨|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of the 

prosecution witnesses as referred above does not bear any 

substance. P.W.410 claims to see the Appellant with arms and 

to move around but he did not mention when and where he saw 

the Appellant to move around with arms. His testimony finds 

no corroboration. The vague, unspecified solitary testimony of 

P.W.410 appears unreliable and unworthy of credit. P.W.553 is 

a child specialist and he submitted report on screen test of the 

Appellant, exhibit- 1018 reported as of admission of the 

Appellant of using arms at the time of occurrence which bears 

no evidentiary value. The report does not contain signature of 

the Appellant. He further admitted ‘Av`vj‡Zi †Kvb Av‡`k wQj bvÕ. 

His above report cannot be admitted in evidence in view of 
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Section 60 of the Evidence Act. From the confession of co-

accused (C.S.266)  it appears that he saw the appellant ‘wmcvnx 

wgRv‡bi nv‡Z 1Uv A¯Î †`wL’. He did not refer the Battalion and 

Regiment No. of the Appellant. He referred as ‘wmcvnx wgRvb’ but 

the Appellant is Signalman Mijan. Moreover, it finds no 

corroboration by any independent witness. It bears no 

evidentiary value.  

Mr. Islam submits that trial court having failed to assess 

and weigh the evidence on record erroneously found him guilty 

of the offences and sentenced him arbitrarily and it warrants 

necessary interference. The Cr. Appeal filed on behalf of the 

Appellant deserves  consideration.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant and P.W. 410 hailed from same Battalion 

P.W. 654, I.O admitted that P.W. 410 was a Sepoy of Sadar 

Sector but he was attached with 36 Battalion. P.W.410 

identified the Appellant properly with his Regiment No. He is 

an eye witness to the occurrence. He saw the Appellant to move 

around with arms at ground level of EME building. No 

vagueness appears in his testimony. By his evidence it appears 

that the Appellant figured himself as a rebellion and actively 

participated in the rebellion in attaining their common 

object/common intention of uprooting the army officers from 

BDR and ultimately caused death to 74 persons including 57 

army officers. The testimony of P.W.553 together with 
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confession of co-accused (C.S. 266) as of holding arms at the 

time of occurrence appears corroborative to the testimony of 

P.W.410. Prosecution evidence against the Appellant appears 

consistent, credible and trustworthy. 

The learned Deputy Attorney General lastly submits that 

trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the premises, the Cr. 

Appeal filed by him does not deserve any consideration.          

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused Sepoy Habibur Rahman (C.S. A. 266) stated 

in his confessional statement- 

“Abygvb 10.00 Uvi c‡i  nvwej`vi Rvjvj, G †Kv¤úvbx, 36 

e¨v‡Uwjqvb, G‡m e‡jb †h, ‡Zvgiv GLv‡b jyKvB AvQ †Kb ? A ¿̄ wb‡Z 

†Kv‡Z hvI bvB †Kb? Gici Avgiv 10/15 Rb hviv jywK‡q wQjvg Zviv 

†b‡g †Kv‡Zi w`‡K hvB| †Kv‡Zi `vwq‡Z¡ wb‡qvwRZ bv‡qK mvC`‡K 

†Kv‡Z †`L‡Z cvB bv| †`wL †Kv‡Zi 2Uv `iRv †Lvjv wfZ‡i †Kvb A ¿̄ 

bvB| Gici Avwg wb‡P †b‡g ‡`Š‡o jvB‡bi w`‡K hvB| iv Í̄vq GKUv 

euv‡ki UzKiv †c‡q †mUv nv‡Z †bb| jvB‡bi mvg‡b wKQzÿb nvUvnvwU Kwi| 

Gici Avevi jvB‡bi 4 Zjvq wM‡q jyKvB| wKQz¶b ev_iæ‡g, wKQz¶b 

†PŠwKi wb‡P Gfv‡e jyKv‡Z _vwK| Abygvb †ejv 01.00 Uvi w`‡K LvIqvi 

Rb¨ wb‡P bvwg| Lvevi wb‡Z hvevi mgq †g‡m nvwej`vi mvC‡`i Kv‡Q 

Gm,Gg,wR †`wL| fvZ wb‡q jvB‡b †divi mgq bv‡qK k¤¢yi Kv‡Q I 

nvwej`vi Rvjv‡ji Kv‡Q Gm,Gg,wR †`wL| jvB‡bi 4 Zjvi eviv›`v w`‡q 

we‡K‡j DwK w`‡q wmcvnx nvwKg I wejøv‡ji Kv‡Q ivB‡dj †`wL| Gici 

Avwg mÜ¨v 7/7.30 Uvi w`‡K jyw½ Avi GKUv †MwÄ Avi ¯úÄ wb‡q wb‡P 

bvwg Ges B,Gg,B wewìs‡qi †Kvbvq †cvkvK Ly‡j jyw½ †MwÄ c‡o †`Iqvj 
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Uc‡K †ei n‡q hvB| Gi Av‡M wmcvnx wgRv‡bi nv‡Z GKUv wc Í̄j 

†`wL|” 

The confession statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

P.W. 410 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 410 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 410 deposed-  

‘25/2/09, 9.30 wgt †Mvjv ¸wji kã ïwb| bxP †_‡K mKj‡K A ¿̄ wb‡Z 

wb‡ ©̀k †`q| Avwg wKQy¶b ev_iæ‡g Ae ’̄vb Kwi| c‡i 5g Zvjvq hvB| c‡i 4_© 

Zvjv Avwg †mLv‡b wmcvnx gyL‡jQyi I bvwQi‡K †`wL| 14.00 NwUKvq bx‡P bvwg 
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67186 wmcvnx Rvgvjyi ingvb, 74012 wmcvnx knx` 74822 wgRvbyi ingvb‡K 

A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.761 Habildar/44186 Md. Shahidul 

Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.52 L.N.Al Mahmud Kabir 

 P.W.420 Liakat Ali 

 P.W.465 Kamal Hossain 

 P.W.509 Md. Abdur Rahim and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.52 L.N. Al Mahmud Kabir deposed that on 25th Feb, 

2009 he attended Darbar and was on duty as sound system 

operator. At 9.20/25 A.M. Sepoy Mayeen pointed arms on D.G. 

Other officers disarmed him. Sepoy Kajal also followed him 

with arms but later on, escaped. There happened firing outside 

Darbar. Sepoy Selim Reza, Ibrahim. Altab, Rafiqul, Lance Naik 

Ekramul, Sepoy Ayub and some others entered into Darbar 

with arms through main gate. They killed one officer by firing. 

Selim Reza was with hand mike. He directed the officers to 

come out. Sepoy Selim Reza and his companion rebellions 

burst fire on the officers indiscriminately and instantly D.G. 

along with some officers fell down sustaining bullet injury and 

succumbed to death. He came out to his unit by the back gate of 

Darbar. On the way, he came to see Signal Salauddin, Habilder 

Akter, Naik Wazed to fire towards Darbar. Later on, he came 

back to Barak. There he came to see the appellant Habilder 

Shahidul along with Sepoy Shamim and Sepoy Abu Bakkar 

with arms and heard them to say that they had ‘finished’ many 
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officers. They were expressing joy. He went on 3red floor of 

the unit and remained there till 26.02.2009 and thereafter went 

to his residence at Hazaribagh. He deposed before I.O. on 

16.02.2011. 

No cross-examination was made on behalf of the 

Appellant.  

P.W.420 Liakat Ali deposed that on 25.02.2009 he was on 

duty at Dairy Farm. He heard firing from the side of Darber. At 

about 9.30 he was observing the situation from a room of a farm. 

He came to see many BDR personnel who moved towards 

Darber on firing. Among them he could identify 61797 Rafiq, 

69638 Mukul, 30 (illegible) Sabuj Miah, 40289 Salam, 80298 

Joydeb Chandra, 41613 Mukser Ali, 45288 Saidur Rahman and 

the Appellant 44186 Shahidul Islam.  

In cross-examination on behalf of the Appellant, he denied 

the suggestion that he deposed before I.O. the demands of BDR. 

I.O. read over his statement to him. He hailed from Sadar 

Battalion. The accused hailed from different Battalions. In the 

firm there were his other colleagues. He did not depose before 

I.O. of other colleagues. He did not go to Sadar office on 
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25.02.2009. On that day he did not report to anybody. He had 

been working in Peekhana from 2007. He observed the situation 

from the room of Vatenary doctor Anower Hossain Khan.  He 

left Peekhana crossing over the wall. He denied the suggestion 

that he had implication with the rebellion and that he deposed 

the number the Regiment of the accused being tutored and that 

he could not identify any accused. 

P.W.465 Md. Kamal Hossain deposed that he identified 

49120 Naik Sharif, the Appellant 44186 Habilder Shahidul, 

JCO 5464 A. Kader from video footage of the occurrence held 

on 25-26.02.2009. He identified the picture of Habilder Shahidul 

exhibit CIXXX and his signature exhibit CIXXX A-1. Shahidul 

had his bullet proof Jacket. 

In cross-examination on behalf of the Appellant, he stated 

that there are two pictures on a single paper. There is no 

reference of any number in the picture. He has no negative of the 

picture. In the picture there is no arms. He denied the suggestion 

that the picture was not of the occurrence and not of the 

Appellant.  
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P.W.509 Naik Md. Abdur Rahim deposed that 

on14.09.2009 he identified 44186 Shahidul from video footage. 

He identified the still picture exhibit CLXXI.   

In cross-examination on behalf of the Appellant, he 

stated that there is no reference of case number and signature of 

I.O. in the photo. He further deposed that there is no date under 

the signature. He can’t say wherefrom the video was collected. 

He denied the suggestion that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.420 Liakat did not depose before him that he 

saw the Appellant from the room.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that identification of the 

Appellant by P.W. 52 appears doubtful. He did not refer the 

Battalion/ Regiment No. of the Appellant. The Appellant hailed 

from Sadar Rifle Battalion but P.W. 52 from signal sector. 

More so, there were other BDR personnel named Habilder 

Shalidul Islam of signal sector 36 and 44 Battalion who were 

not sent up in C.S. (C.S. No.1430 and 541 respectively). Since 
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the testimony of P.W. 52 bears no relevancy against the 

Appellant no cross-examination was made to him on his behalf. 

He further submits that he deposed before I.O. on 16.02.2011 

during further investigation after two years of the occurrence. 

His belated statement cannot be relied on. The evidence of P.W. 

420 appears as tainted and embellished. He claims to see the 

Appellant from a room of Dairy farm but P.W.654, I.O 

admitted that in 161 statement P.W.420 did not depose of 

seeing the appellant from a room of Dairy farm. So, his 

evidence having embellished cannot be relied on. P.W.465 

identified the Appellant from video-footage, exhibit-CXXIX. 

The Appellant is found ‘knx ỳj ey‡jU cÖ“d R¨v‡KU cwiwnZÕ but since 

no video-footage is submitted before the court it bears no 

substance and it is inadmissible in law. None of the witnesses 

disclosed any culpability of the Appellant to any offence. Trial 

court having failed to weigh and assess the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally. Consequently, the Cr. Appeal filed on behalf of the 

Appellant deserves consideration.     
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are competent and their evidence bears 

substance. Both the P.Ws.52 and 420 are the eye witnesses to 

the occurrence and they both saw the Appellant with arms. 

Their evidence appears corroborative. Since no cross-
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examination was made, the evidence of P.W.52 remains 

unchallenged. P.W. 420 was cross-examined on behalf of the 

Appellant and his evidence remains, unshaken, unembellished 

and thus bears credibility. For deposing before I.O at belated 

stage in the facts and circumstances of the instant case, 

statement of P.W.52 cannot be left out of consideration. 

Similarly the evidence of P.W.420 also cannot be left out of 

consideration for omission in 161 statement as of seeing the 

Appellant from room. P.W.465 identified the photo of the 

Appellant exhibit CXXIX from video-footage. The exhibit 

bears substance since it finds corroboration by the evidence of 

P.Ws. prosecution evidence is consistent, corroborative in 

figuring the Appellant as an active participant to the rebellion. 

Trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In above context, the 

Cr. Appeal filed on behalf of the Appellant is liable to be 

dismissed.       
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 52 and 420 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. 52 and 420 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 
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in furtherance of their common intention/object. P.W. 465 

identified him by footage exhibit CXXIX. The exhibit shows 

him as a rebellion with bullet proof jacket along with other 

rebellions.  

P.W. 52 deposed-  

‘Avwg `ievi n‡ji wcQ‡bi †MU w`‡q †ei n‡q Avgvi BDwb‡U P‡j 

Avwm| Avmvi c‡_ iv —̄vq Signal mvjvDwÏb nvwej`vi Av³vi, bv‡qK 

Iqv‡R`‡K `ievi nj j¶ K‡i dvqvi Ki‡Z †`wL| c‡i Avwg e¨viv‡K P‡j 

Avwm| c‡i nvwej`vi knx ỳj I Zvi mv‡_ wmcvnx kvgxg I wmcvnx AveyeKi‡K 

A ¿̄ mn †`wL Zvnviv ej‡Z‡Q A‡bK Awdmvi fenish K‡iwQ| GB e‡j Zviv 

Dj−vm cÖKvk K‡i|’ 

P.W. 420 deposed-  

‘25/2/09 Avwg †WBix dv‡g© Kg©iZ wQjvg| 9.30 wgt `ievi n‡ji w`‡K 

¸wji kã cvB| dv‡g©i GKwU i“g †_‡K cwiw ’̄wZ †`L‡Z _vwK| A‡bK BDR 

m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL| Zv‡`i g‡a¨ 61797 

iwdK, 69638 gyKzj, 30 (AcvV¨) meyR wgqv, 40289 Qvjvg, 80298 Rq‡`e 

P› ª̀| 41613 gyK‡Qi Avjx 45288 Qv‡q ỳi ingvb| 44186 knx ỳj Bmjvg‡K 

wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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 C.S. Accused No.774 Sepoy/73722 Md. Nazrul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hasan 

 P.W.411 Sepoy Farid Afrad and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 
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D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’ within Darbar. All BDR 

personnel were taking leave of Darbar. D.G tried to prevent 

them. In spite of that BDR personnel were taking leave of 

Darber by breaking window glasses. D.G. asked all officers to 

control them. .................. He came out from 

Darbar......................................... Later on, he came to his 

residence on 4th floor. On the night following the day 25th 

February, 2009 he heard declaration of DAD Tauhid as DG 

through mike. .............................. On 26.02.2009 at about 3.00 

P.M. he heard kicking sound on the door of his residence.  The 

rebellions tried to take away his wife and children. They 

brought there Col. Sayeed. Sensing his presence in the 

residence Sepoy Mazahar along with 4/ 5 rebellions came 

forward pointing arms towards him. He forbade them not to 

fire. They took him out on the point of arms. Sepoy Masud, 

Sepoy Zaiul, the Appellant Sepoy Nazrul were with Mazahar. 

They took down him by way of assaulting.  

In cross-examination on behalf of the Appellant, he 

stated that Major Reza used to live adjacent to his residence. Lt. 
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Col. Kaiser and Maj. Nowroz used to live on 2nd floor and Lt. 

Col. Kabir and commandant in charge of Sadar Battalion used 

to live on 3red floor. He came to that residence a month before 

the occurrence. He had talk with Mrs. Kaiser on the date of 

occurrence. He can’t say specifically for how long he had 

familiarity with the Appellant Nazrul. At the time of occurrence 

he saw him in his own residence. He can’t say whether 

Appellant Nazrul served in 19 Battalion. He also can’t say for 

how long he served in 24 Battalion. He can’t say whether he 

was on leave from 07.02.2009 to 17.02.2009. He did not refer 

the regiment number of the Appellant Nazrul. He himself 

identified the soldiers. After departure of Home Minister his 

residence was looted. The Appellant pull him down by way of 

assaulting with Rifle. He did not file any M.C. He denied the 

suggestion that it was not practicable to know the soldiers 

within so short span of time of 9 days and that the Appellant did 

not carry any arms and that he deposed falsely.  

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 
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Naib Subedar Nazrul, 6266 Naib Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Enamul and 51429 Shamsul Hoque to 

help the rebellions in taking arms. He took shelter in the Line. 

Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 

77260 Salim Reza, 79202 Binoy Karmaker, 36897 Motiur, 

68306 Khorshed, 72798 Jahir, 41238 Anower, 54773 Hafiz and 

some other BDR personnel with arms and on firing. Afterwards 

he also came to see 47474 Ekbal on a pick-up and 68696 Sepoy 

Juel, 78480 Sepoy Rahim on miking. He also came to see 68696 

Sepoy Juel, the Appellant 73722 Nazrul to make firing. 

Thereafter he also came to see 61995 Tapas to use filthy 

language. He remained in Line. On 27.02.2009 he was taken to 

BDR hospital.  

In cross-examination on behalf of the Appellant, he stated 

that he knew Golf filed. He did not tell anything to Maj. Shah 

Alam. He denied the suggestion that the Appellant took shelter 

in the central Mosque and that Nazrul was busy with stage 

management and that Waliullah was in JCO mess and that 
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Shahabuddin was in Darber and that he deposed falsely at the 

instruction of the authority. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the testimony of P.W 20 

does not bear any substance. His identification to the Appellant 

is not reliable. He did not refer the Battalion/ Regiment No. of 

the Appellant. He admitted in his cross-examination ‘ bRi“‡ji 

‰mwbK b¤¦i ewj bvB’ Admittedly, as it appears from his cross-

examination on behalf of Masud Ahmad (C.S. 292) he did not 

serve in 24 Battalion. So he had no occasion to be familiar with 

the Appellant who hailed from 24 Battalion. P.W. 20 did not 

disclose any culpability of the Appellant to any offence as 

alleged but merely-‘j¡Sq¡−ll p¡−b ¢pf¡q£ j¡p¤cz ¢pf¡q£ ¢Su¡Em, ¢pf¡q£ 

eSl¦m ¢Rmz Bj¡−L j¡l−a j¡l−a e¡¢j−u B−ez’ P.W 411 claims to see 

the Appellant on firing. But his evidence appears vague and 

unspecified. He did not mention when and where he saw the 

Appellant to make firing. His reference of Regiment No. of as 

many as 21 (twenty one) BDR personnel including the Appellant 

appears unusual unnatural and tutored. His testimony thus 

appears unreliable and unworthy of credit. No credible and 
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tangible evidence appears to support the conviction and sentence 

to the Appellant. It appears that trial court having failed to assess 

and weigh the evidence on record erroneously found him guilty 

of the offences and sentenced him arbitrarily and it warrants due 

interference. Consequently, the Cr. Appeal filed by the 

Appellant deserves consideration.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that there is no doubt to the identification of the Appellant by 

P.W. 20. He reiterated in his cross-examination that he saw him 

in his residence at the time of occurrence-‘OVe¡l pju a¡−L B¢j 

Bj¡l h¡p¡u ®c−M¢R’. From his evidence it is evident that the 

Appellant played a leading part in the rebellion with other 

rebellions and thus as co-rebellion disclosed the instruction of 

DAD Touhid, their new D.G ‘bZyb wW wR †ZŠwn` mv‡n‡ei Av‡`k KvD‡K 

gviv hv‡e bvÕ. The evidence of P.W 411 bears substance. He saw 

the Appellant with arms and on firing. There is no doubt to his 

identification to the Appellant since they belonged to the same 

24 Battalion. Prosecution evidence bears substance and trial 

court on proper assessment of evidence rightly found him guilty 

of the offences and sentenced him accordingly and it does not 

warrant any interference. The Cr. Appeal filed on his behalf be 

dismissed accordingly.              
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20 and 411 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence, looking 



 

 

6699 

for army officers in furtherance of their common 

intention/object. 

P.W. 20 deposed-  

‘we‡Kj 3Uvq Avgvi `iRvq jvw_i kã cvB| we‡ ª̀vnxiv Avgvi ¿̄x I 

ev”Pv‡`i wb‡q hvIqvi †Póv K‡i| c‡i K‡Y©j mvB`‡K Zviv Av‡b| wZwb Avgvi 

¿̄x‡K evmv †_‡K †ei n‡Z e‡j| Avwg evmvq AvwQ †R‡b wmcvnx gvRnvi mn 4/5 

Rb we‡ ª̀vnx Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| Avwg Zv‡`i ¸wj bv Ki‡Z 

Aby‡iva Kwi| wmcvnx gvRnvi mn mK‡j Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| 

gvRnv‡ii mv‡_ wmcvnx gvmy`, wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K 

gvi‡Z gvi‡Z bvwg‡q Av‡b|’ 

P.W. 411 deposed- 

‘Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 77544 Rwmg, 

77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 

72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj 

Ki‡Z †`wL| wKQy¶b c‡i 47474 BKevj‡K Pick up G †`wL 68696 wmcvnx 

Ry‡qj, 78480 wmcvnx iwng‡K gvBwKs Ki‡Z †`wL| wKQy c‡i 68696 wmcvnx 

Ry‡qj 73722 bRi“j‡K dvqvi Ki‡Z †`wL|’   

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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C.S. Accused No.790 Lance Naik /48992 Md. Kamrul 

Islam.  

Trial court charged the Appellant under Sections 

302/34/436/114 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.84 Md. Hazrat Ali 

 P.W.262 Nehrin Ferdousi and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.84 Md. Hazrat Ali (cook) deposed that on 

25.02.2009 at morning he was preparing breakfast in the 

residence of Col. Mazibul Haque. He came out from the 
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residence and heard firing sound when he reached near to 

central mosque and thus came back to residence. Cook Mehadi 

of 24 Battalion, maid servant Mina and son of Col. Mozibul 

Haque were also in the residence. Pritom, son of Col. Mozib 

asked him of firing. Mrs. Mozib contacted with mess waiter 

Mehadi from Zym. As soon as maid servant Mina advanced for 

closing doors and windows the rebellions entered into the 

residence. They took shelter under the cot. The rebellions called 

them by bad names and went on 2nd floor and set fire. At 2.00 

P.M. Pritom informed them that his father has been killed. 

Thereafter mess waiter Mehadi left the residence but he along 

with Pritom remained in the servant room. On the following 

day on 26.02.2009 at 8.00 A.M. when they came out at varanda 

the Appellant Lance Naik Kamrul P.A. to Col. Mozibul 

appeared before the residence and asked for Pritom and 

disclosed his intention to kill if he would find Pritom. He 

replied that Pritom did not come back from college. He told lie 

to safe Pritom. After 15/ 20 minutes Lance Naik Kamrul went 

out therefrom.  
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In cross-examination on behalf of the Appellant, he 

stated that there was land telephone in the residence of Col. 

Mozib and Mrs. Mozib had mobile with her. Pritom was aged 

18 years. He can’t say how Pritom got death news of his father. 

Mrs. Mozib did not come back to residence at the time of 

occurrence. He came out from residence at 10.00 A.M. and 

again came back. He can’t say when Col. Mozib was killed. He 

denied the suggestion that he himself killed col. Mozib and that 

in video footage he was seen to surrender arms before Home 

Minister. He denied the suggestion that he was in the custody of 

RAB for 42 days and that he deposed falsely.  

 P.W.262 Nehrin Ferdousi, the wife of Col. Mozibul 

Haque (deceased) deposed that her husband joined in BDR in 

the last part November,  2006 and later on joined in Dinajpur as 

Sector Commander and after a week came back to Dhaka as 

Sector Commander. From January, 2007 they had been residing 

in the residence of Sector commander in Peelkhana. On 

25.02.2009 at about 8.55 A.M. her husband left the residence to 

attend Darbar. Driver Mostafa and runner Naik Zia, both of 13 

Battalion accompanied him. At 9.00 A.M. she went to Zym by 
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another vehicle driven by driver Awal. At about 9.08/ 9.10 she 

came to hear hue and cry and after some time she heard sound 

of terrible firing. Lance Naik Kamrul Islam of 13 Battalion, 

P.A. of her husband phoned her and advised her not to go out 

and further informed her that the sepoys made revolt and 

torching vehicles. She enquired the position of her husband and 

got reply that her husband was with runner Zia. She talked with 

her 2nd son Nadir and asked him to be careful. She tried to 

contract with her husband but could not connect him properly. 

At about 9.45 /10.00 A.M. runner Zia informed safe position of 

her husband and instructed her to remain in her own position. 

She became upset. She contacted with her relatives and asked 

them to save her son. .......................................................... On 

26.02.2009 at about 4.30 P.M. three sepoys brought her out to 

quarter guard from Zym and thereafter took her at gate No.4 by 

a pickup. She did not find her son and maid servant there. 

Therefore she went to her residence along with two BDR 

persons to find out her son. She came to see the belongings of 

her residence damaged, at sixes and sevens and torched 

everything on 2nd floor. She did not find her son thereat. At last 
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she could find her son. Her son informed her that on 26.02.2009 

at morning the Appellant Lance Naik Kamrul along with 4 

Sepoys asked cook Hazrat how he could survived. Her son also 

informed her that on 25.02.2009 two soldiers took away the 

waiter and cook who kept her son hidden.  She came back with 

her son at gate No.4 and left Peelkhana for the residence of her 

elder sister at Nikaton.  

 In cross-examination on behalf of the Appellant, she 

admitted that she did not see any occurrence happened on 

25.02.2009 and 26.02.2009. I. O. did not ask her son when she 

deposed before him. She can’t say whether her son has been 

cited as witness. She denied the suggestion that she deposed 

falsely.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was shown arrest on 06.07.2010. He 

denied the suggestion that the Appellant was arrested on 

23.02.2010.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the prosecution evidence as 
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adduced by the P.Ws referred above does not bear any 

substance. P.W.84 deposed merely of appearance of the 

Appellant in the residence of Col. Mujib and his query for 

Pritom, the son of Col. Mujib. The Appellant was the P.A. to 

Col. Mujib and his appearance in the residence of Col. Mujib 

does not constitute any offence. Admittedly of P.W. 262 Mrs. 

Col. Mojib was not an eye witness to the occurrence. Her 

evidence is hearsay in nature and it does not bear any relevancy. 

From the evidence of P.W. 84 Pritom was in the residence and 

he was a competent witness and thus cited in C.S. but he was 

withheld, without any cogent reason. In view of illustration (g) 

of Section 114 of the Evidence Act it is deemed that had he 

been examined he would not support the testimony of P.W. 84.  

Mr. Islam lastly submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.          

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.84 was a cook to the residence of Col. Mujib and he 

was an eye witness to the occurrence. He was in the residence 

of Col. Mujib when the Appellant entered in to the residence of 

Col. Mujib. His evidence bears substance. P.W. 262 is the wife 

of Col. Mujib. Although at the time of occurrence she was not 

present in her residence but she had contact with other inmates 
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of the house. Her evidence lends corroboration to the testimony 

of P.W.84. Their evidence appears credible and trustworthy. 

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In above context, the 

Cr. Appeal filed on his behalf does not deserve any 

consideration.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 



 

 

6710 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 84 and 262 provide 

direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 84 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

P.W. 84 deposed-  

‘Avwg I m¨v‡ii †Q‡j wcÖZg Servants i“‡g ivZ KvUvB| 26/2/09 

mKvj 8.00 eviv›`vq `vovB| ZLb A ¿̄ nv‡Z K‡Y©j gwR‡ei wc/G j¨vÝ bv‡qK 

Kvgi“j evmvi mvg‡b Av‡m| †m e‡j wcÖZg †Kv_vq Zv‡K †c‡j †kl K‡i w`Zvg| 

Avwg ewj wcÖZg K‡jR ‡_‡K wd‡i bvB| 15/20 wgwbU c‡i †m P‡j hvq| 

wcÖZg‡K evPv‡bvi Rb¨ wg_¨vi AvkÖq †bB| ỳcyi 12 Uvq Avwg wcjLvbvi evB‡i 

hvB|’ 

P.W. 262 deposed-  

‘ivbvi wRqv Avgv‡K †dvb K‡i Abygvb mKvj 9.45-10.00 Uvi w`‡K 

†dv‡b Rvbvq Avgvi ¯̂vgx wVK g‡ZvB Av‡Q| Avgv‡K Avgvi wbR RvqMvq _vKvi 

Rb¨ †m civgk© †`q| Avwg fxlb ỳtwðš—vq _vwK| Avgvi Avgvi ‡`ei I AvZ¥xq 

¯̂Rb‡K †dvb K‡i Avgvi †Q‡j‡K evPv‡bvi Aby‡iva Kwi| Avgvi †Q‡j bvw`i 

Avgv‡K †dvb K‡i Zv‡K evPv‡Z e‡j Ges e‡j ˆmwbKiv Zv‡K †g‡i †dj‡Z 
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PvB‡Q| Waiter  †g‡n`x I KzK nRiZ †K Aby‡iva Kwi Avgvi †Q‡j‡K jywK‡q 

ivL‡Z| Avwg mvivivZ GKvB gym G GKvB wQjvg| 26/2/09 Zvs weKvj 4.30 

Uvq Avgv‡K wZb Rb  ˆmwbK G‡m gym †_‡K wb‡q †KvqvU©vi Mv‡W©i mvg‡b †bq| 

†mLvb †_‡K 1wU wcKAv‡c K‡i wcjLvbv 4bs †MB‡Ui w`‡K hvB| †mLv‡b wM‡q 

Avwg Avgvi †Q‡j I Kv‡Ri †g‡q‡K †`L‡Z cvB bv| ZLb Avwg ỳBRb BDR 

m`m¨‡K mv‡_ wb‡q Avgvi evs‡jv‡Z Avgvi †Q‡j‡K LyR‡Z hvB| evmvq wM‡q 

Avgvi evmvi me wRwbm jÛfÛ, fvsPzi| G‡jv‡g‡jv †Q‡j‡K Ly‡R cvB bv| 

†`vZjvi me wRwbm cy‡i †d‡j‡Q| Avgvi †Q‡j‡K WvK‡Z WvK‡Z Ly‡R †cjvg| 

†m Avgv‡K ZLb Rvbvq 26/2/09 mKv‡j j¨vt bv‡qK Kvgi“j mn 4 Rb 

BDwbdig cwiwnZ ‰mwbK G‡m KzK nhiZ‡K †W‡K e‡j ZzB GLbI †e‡P 

AvwQm|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 
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of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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C.S. Accused No.798 Sepoy/75768 Md. Mainul Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.102 Habilder Jamal Uddin  

 P.W.358 Momenul Hasan, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W. 102 Habilder Jamal Uddin deposed that on 

25.02.2009 having heard of firing everyone came out from 
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Darber. He also came out and took shelter in the residence of 

Sepoy Delowar. At about 9.40 A.M. he came to see in front of 

the residence 76622 Sepoy Saiduzzaman, 46387 Habilder 

Sachindra Nath Roy along with others to move towards dairy 

firm on firing. At about 11.00 A.M. he came to see 59049 

Sepoy Mizanur with arms in a vehicle and to make 

announcement for taking arms by all and to kill the army 

officers inside Peelkhana. On 04.10.2009 from video footage he 

identified the Appellant 75768 Sepoy Mainul, DAD Towhid, 

74492 Sepoy Rayad with arms to move all around by vehicle. 

He also came to see 73794 Sepoy Badrul with arms. He 

identified the photos, the material exhibits XX series. On 26-

27th Feb, 2009 he remained in that residence.  

In cross-examination on behalf of the Appellant, he 

admitted that he did not depose of Mainul before I.O. He saw 

Mainul with DAD Towhid and he deposed accordingly. He 

does not retain the original copy of the video footage. He 

denied the suggestion that he did not depose before the I.O. of 

video footage. Sepoy Mainul served under him after the 

occurrence for a year. He did not depose in the mutiny case. He 
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denied the suggestion that he deposed falsely implicating 

Mainul.  

 P.W.358 Momenul Hasan, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

10.03.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 647 and his 

signature 647/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was placed before him at 13.00 hours 

and he appraised all the questions before him. The Appellant 

was in police custody for 12 days. He denied the suggestion 

that the Appellant was ill and that he was not given enough 

time for reflection and that he did not make any confession and 

that he did not certify the confession properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that P.W.102 deposed before him that the Appellant was 

moving around with a DAD. There is no reference who picked 

up the picture. P.W.102 did not specify wherefrom he saw the 
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Appellant. He recorded two 161 statements of P.W.102. One 

statement was for identification of photo. He did not depose the 

name of the Appellant on 21.03.2009. He denied the suggestion 

that he procured the witness and implicated the Appellant 

falsely.  

The confession of the Appellant Sepoy Md. Mainul Islam 

(C.S.A.798), runs as under- 

“Avwg 2006 mv‡j we,wW, Avi Gi  wmcvnx c‡`  fwZ© n‡q †Uªwbs †k‡l  

2006  mv‡ji   AvMó  gv‡m  we,wW, Avi  m`i `ß‡i †hvM  w`B| weMZ  

10/02/09 Bs‡iRx n‡Z  44  ivB‡dj e¨vUvwjq‡bi mgy¯n 

wmcvnx/43846 gbgZ eovj Gi  wbK AW©vwj  wnmv‡e  we,wW,Avi  

nvmcvZv‡j `vwqZ¡&iZ wQjvg| 25/02/2009 Bs‡iRx  GKB  wWDwU‡Z 

we,wW,Avi  nvmcvZv‡j wQjvg| mKvj Abygvb mv‡o  bqUvi w`‡K `ievi 

n‡ji w`‡K †Mvjv¸wji kã  ïb‡Z cvB|  Avwg †ivMxi mv‡_ wQjvg †ei 

nBwb| †ejv Abygvb  11/12 Uvi w`‡K †ivMx Lvevi Avb‡Z †M‡U  †h‡Z   

e‡j| Avwg †MB‡U wM‡q †`wL  †h, †ivMxi ¿̄x  Lvevi  wb‡q  

Av‡mwb|†MB‡U  A‡bK  we,wW, Avi  m`m¨ wQj| Gi g‡a¨  GKRb   

wmwbqi ‰mwbK G‡m  Avgv‡K e‡j |ZyB  GLv‡b  wK  Kwim,  Avwg ewj  

Avwg  Lvevi  Avb‡Z G‡mwQ|  wZwb  e‡j Avwg bv  Avmv  ch©š—  Zywg  

wc¯—j wb‡q wWDwU  Ki|  Avwg f‡q  Zvi K_vgZ wc¯—j wb‡q  
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wWDwU‡Z ùvovB| †MB‡Ui  evB‡i  wgwWqvi  A‡bK †jvKRb  †`wL|  

Zv‡`i g‡a¨  A‡b‡K  Avgv‡`i‡K  cÖkœ  K‡i|  Avwg wgwWqvi †jvK‡`i 

mv‡_  K_v  ewj|  Abygvb  Ava N›Uv  ci  †h ‰mwbK  Avgv‡K  wc¯—j 

w`‡qwQj †m  Avm‡j  Avwg  Zv‡K  Avgvi  wc¯—j w`‡q  w`B| Zvi 4/5 

wgwbU ci †ivMxi ¿̄x Lvevi  wb‡q  nvmcvZv‡j  Avm‡j  Avwg  Lvevi wb‡q 

†ivMxi  Kv‡Q   P‡j  Avwm| †ivMxi mv‡_  mviv w`b _vwK| ivZ Abygvb 

mv‡o bqUvi w`‡K Nygv‡bvi D‡Ï‡k¨  Avgvi  BDwb‡U hvB| jvB‡b  4/5  

Rb we,wW,Avi m`m¨ cvnvivq wQj| Zviv  Avgv‡K jvB‡b XyK‡Z †`qwb|  

Avwg nvU‡Z nvU‡Z 4 bs †MB‡Ui w`‡K hvB| HLv‡b 15/20 Rb we,wW, 

Avi  m`m¨  cvnvivq Av‡Q|  HLv‡b GKRb GbwmI  e‡jb †h,  hv‡`i  

Kv‡Q  A ¿̄  bvB  Zv‡`i‡K  Av¤¦&‡jv †nv‡U‡j wgwUs G  cvVv‡bv n‡e| 

†mLv‡b  m¦ivóª gš¿x  Avm‡e|  Avwg  Ab¨vb¨‡`i mv‡_  Av¤¦‡jv †nv‡U‡j 

hvB|  Avwg m¦ivóª gš¿x‡K †`Lvi D‡Ï‡k¨  Av¤¦‡jv †nv‡U‡j  hvB|  †mLv‡b  

Avwg  gvbbxq  m¦ivóª gš¿x‡K I  Zvcm m¨vi‡K wPb‡Z cvwi| wW,G, wW  

bvwmi m¨vi wgwUs G wQj| wgwUs †k‡l Avgiv  wcjLvbvq  P‡j Avwm|  44 

ivB‡dj e¨vUvwjq‡bi mvg‡b gmwR‡`i 2q Zjvq iv‡Z _vwK|  

26/02/2009 Bs‡iRx mKvj 7.00 Uvq  Avevi nvmcvZv‡j †ivMxi  Kv‡Q 

hvB| ỳcyi †ejv  nvmcvZvj †_‡K  G‡m ‰mwbK †g‡m Lvbv  LvB| H w`b  

Abygvb  3.45 Uvi w`‡K mv`v†cvkv‡K ‡WBix  dv‡g©i cvk w`‡q  wcjLvbv 

†_‡K †ei n‡q hvB| miKv‡ii  ¶gv †Nvlbv  I  Kv‡R †hvM`v‡bi  K_v  
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ï‡b  01/03/2009 Avevnbx gv‡V  nvwRi nB| 03/03/2009 Avgv‡K 

wcj Lvbvq wb‡q  hvq|  Zvici †_‡K wcj Lvbvq  Kg©iZ AvwQ| GB  

Avgvi Revbe›`x| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of P.W.102 

does not bear any substance. He identified the Appellant from 

video-footage. His evidence as of seeing the Appellant with 

DAD Tauhid is an embellishment and contradictory with his 

161 statement. He himself admitted in his cross-examination 

‘I.O Gi Kv‡Q gvBby‡ji (Appellant) Gi bvg ewj bvBÕ P.W 654, I.O 

also deposed in the same line ‘ mv¶x Rvgvj (P.W. 102) e‡j‡Q wmcvnx 

gBbyj GKRb wWGwW Gi m‡½ Nyiv‡div K‡iÕ He further admitted that he 

recorded two 161 statements of P.W. 102 and in his statement 

on 21.03.2009 he did not depose of the Appellant. Had he been 

an eye witness to the occurrence he would depose it in his 

earlier statement. Such tainted and embellished testimony 

cannot be relied on. Admittedly the Appellant was taken on 

remand for 12 days and it is obvious that his confession is no 

more but a product of torture. Moreover it finds no 

corroboration. The confession of the Appellant is neither 
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voluntary nor true and such confession cannot be treated as 

evidence against the Appellant. Trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily. 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

deserves consideration.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the Appellant and P.W.102 hailed from 44 Rifle 

Battalion and there is no doubt to the identification of the 

Appellant by P.W.102 who also identified him with his 

Regiment No. His identification of the Appellant from video-

footage, exhibit- XX series bears material substance. His 

confession is inculpatory in nature. His admission of taking up 

arms, attending Ambala all speak of his active participation to 

the rebellion in attaining common object/ common intention of 

uprooting army officer from BDR that caused death of 74 

persons including 57 army officers. Although he was taken on 

remand for 12 days but no evidence appears that his confession 

was obtained under coercion. P.W 358 the confession recording 

Magistrate also certified his confession as voluntary. It finds 

corroboration by materiel exhibit-XX series. Trial court on 

proper appreciation of evidence on record rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrant any interference. In view of above facts, the 
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Cr. Appeal filed on his behalf  does not deserve any 

consideration.           

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Mainul Islam 

(C.S.A.798) stated in his confessional statement- 

“ †ejv Abygvb  11/12 Uvi w`‡K †ivMx Lvevi Avb‡Z †M‡U  †h‡Z   

e‡j| Avwg †MB‡U wM‡q †`wL  †h, †ivMxi ¿̄x  Lvevi  wb‡q  
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Av‡mwb|†MB‡U  A‡bK  we,wW, Avi  m`m¨ wQj| Gi g‡a¨  GKRb   

wmwbqi ‰mwbK G‡m  Avgv‡K e‡j |ZyB  GLv‡b  wK  Kwim,  Avwg ewj  

Avwg  Lvevi  Avb‡Z G‡mwQ|  wZwb  e‡j Avwg bv  Avmv  ch©š—  Zywg  

wc¯—j wb‡q wWDwU  Ki|  Avwg f‡q  Zvi K_vgZ wc¯—j wb‡q  

wWDwU‡Z ùvovB| †MB‡Ui  evB‡i  wgwWqvi  A‡bK †jvKRb  †`wL|  

Zv‡`i g‡a¨  A‡b‡K  Avgv‡`i‡K  cÖkœ  K‡i|  Avwg wgwWqvi †jvK‡`i 

mv‡_  K_v  ewj|  Abygvb  Ava N›Uv  ci  †h ‰mwbK  Avgv‡K  wc¯—j 

w`‡qwQj †m  Avm‡j  Avwg  Zv‡K  Avgvi  wc¯—j w`‡q  w`B| Zvi 4/5 

wgwbU ci †ivMxi ¿̄x Lvevi  wb‡q  nvmcvZv‡j  Avm‡j  Avwg  Lvevi wb‡q 

†ivMxi  Kv‡Q   P‡j  Avwm| †ivMxi mv‡_  mviv w`b _vwK| ivZ Abygvb 

mv‡o bqUvi w`‡K Nygv‡bvi D‡Ï‡k¨  Avgvi  BDwb‡U hvB| jvB‡b  4/5  

Rb we,wW,Avi m`m¨ cvnvivq wQj| Zviv  Avgv‡K jvB‡b XyK‡Z †`qwb|  

Avwg nvU‡Z nvU‡Z 4 bs †MB‡Ui w`‡K hvB| HLv‡b 15/20 Rb we,wW, 

Avi  m`m¨  cvnvivq Av‡Q|  HLv‡b GKRb GbwmI  e‡jb †h,  hv‡`i  

Kv‡Q  A ¿̄  bvB  Zv‡`i‡K  Av¤¦&‡jv †nv‡U‡j wgwUs G cvVv‡bv n‡e| 

†mLv‡b  m¦ivóª gš¿x  Avm‡e|  Avwg  Ab¨vb¨‡`i mv‡_  Av¤¦‡jv †nv‡U‡j 

hvB|  Avwg m¦ivóª gš¿x‡K †`Lvi D‡Ï‡k¨  Av¤¦‡jv †nv‡U‡j  hvB|  †mLv‡b  

Avwg  gvbbxq  m¦ivóª gš¿x‡K I  Zvcm m¨vi‡K wPb‡Z cvwi| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 102 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. The footage exhibit- XX(A) 

shows him as a rebellion with arms with other rebellions. It 

finds corroboration by his own confessional statement.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 102 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 102 deposed-  

‘MZ  25/2/09 `ievi ïi“i ci kã ï‡b mevB †ei n‡Z _v‡K| Avwg 

†ei n‡q wmcvnx †`‡jvqv‡ii  evmvq DwV| 9-40 wgt evmvi mvg‡b 76622 wmcvnx 

mvB ỳ¾vgvb, 46387 nvwej`vi mwP› ª̀bv_ ivq, Ab¨‡`i mv‡_ A ¿̄mn fire Ki‡Z 

Ki‡Z †WBix dv‡g©i w`‡K hvq| Abygvb †ejv 11 Uvq 59049 wmcvnx wgRvbyi 

mk ¿̄ Ae ’̄vq f¨vb Mvox‡Z gvB‡K ewj‡Z‡Q mKj‡K A ¿̄ wb‡Z| wfZ‡i 
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†mbvewnbxi me Awdmvi‡`i †kl K‡iwQ| 4/10/09 Zvwi‡L wfwWI †`Lv‡j Avwg 

3 Rb ˆmwb‡Ki Qwe mbv³ Kwi Zviv n‡jv 75768 wmcvnx gvBbyj DAD 

†ZŠnx‡`i ms‡M †Nviv‡div K‡i 74492 wmcvnx †iqv` A ¿̄mn Mvox‡Z †Nviv‡div 

Ki‡Q| 73794 wmcvnx e`i“j‡K A ¿̄mn †`wL| GB wZbUv Qwe Av`vj‡Z cÖ̀ k©b 

Kijvg Qwe¸wj e ‘̄ cÖ̀ k©bx-XX wmwiR|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 
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learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.247 Sepoy/75219 Md. Alom Ali.  

Trial court charged the appellant under Sections 

302/382/411/34 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.349 Rashed Kabir, Magistrate 

 P.W.394 S.I. Fahmida Sultana 

 P.W.403 Md. Anwar  Hossain and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statement of co-accused – 
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Sepoy/75546 Robiul Islam (C.S. A.589) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.349 Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

10.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 533 and his 

signature 533/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was placed before him on 10.04.2009 along 

with accused Akter Hossain. The appellant was kept in the care 

of M.L.S.S. Saidul. He denied the suggestion that he did not 

appraise column 5 and also did not certify in column 8 and that 

the appellant did not admit his guilt. 

 P.W.394 Fahmida Sultana deposed that while she had 

his posting at Tangail Police Station as S.I she seized a mobile 
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phone, material exhibit-LLI from the appellant vide seizure list 

exhibit 847, her signature exhibit 847/1.  

In cross-examination on behalf of the appellant, she 

stated that two mobiles were seized from three accused. On that 

day she was the duty officer. After seizing, the appellant was 

taken in custody. There was no identification mark on the 

seized mobile but there remains receiving number of ‘gvjLvbv’ in 

the seizure list.  

P.W. 403 Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms on DG. Kajal also followed him. 

There was firing outside Darber. People were running to and fro. 

He came out from Darber and went to Barak. On his way to 

Barak he came to see the appellant 75219 Sepoy Alam, 75784 

Tariqul, 73535 Sejan Mahmud, 75546 Robiul, 55997 Fajlul 

Alam, 71407 Ajadul, 71202 Probir Sing, 71406 Moshiur, 76294 

Anowar, 68297 Babul, 61876 Ahasan Habib with arms and on 

firing off and on. On the following day at about 4.00 P.M. he left 

Peelkhana.  
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In cross-examination on behalf of the appellant, he stated 

that on 26.02.2009 at 4.00 P.M. he left Peelkhana. He denied the 

suggestion that he participated in the rebellion and that he 

deposed falsely. Alam hailed from 11 Battalion.  

P.W.654 is the investigation officer, a formal witness.  

In cross-examination on behalf of the appellant he stated 

that in SL. No. 10 of the seizure list it has been endorsed- 

‘Bp¡j£l ¢e−Sl ®j¡h¡Cm’z 

The confession of the appellant Sepoy Md. Alom Ali 

(C.S.A.247), runs as under- 

“Avwg wewWAvi Gi wmcvnx| LvMivQwi ivgMo 11, ivB‡dj e¨v‡Uwjqv‡b 

Avgvi †cvwós| wewWAvi mßvn Dcj‡ÿ UvÆz †jv‡Z Ask MÖnb Kivi Rb¨ 

Avwg MZ 8/2/09 Bs Zvwi‡L wewWAvi wcjLvbvq Avwm| wbqwgZ Abykxjb 

Kwi| 25/2/09 Bs ZvwiL mKv‡j Abykxjb bv _vKvq wmMb¨vj jvB‡b 

wekÖv‡g _vwK| mKvj Abygvb 9.00 Uv 9.30 Uvi w`‡K cÖPÛ †Mvjv¸wji 

AvIqvR ïb‡Z cvB| jvB‡bB _vwK| 12.30 Uvq †Mvjv¸wji kã GKUz 

Kg‡j †g‡m wM‡q Lvevi LvB Ges jvB‡b wd‡i Avwm| AvbygvwbK 1
1
2  Uv 

2.00 Uvi w`‡K Avevi I cÖPÛ †Mvjv¸wji kã ïb‡Z cvB| ZLb 8/10 

Rb †jvK  (hv‡`i gyL jvj Kvco w`‡q evav) Av‡m A ¿̄ nv‡Z Ges 



 

 

6736 

jvB‡bi Dci †Mvjv¸wj K‡i †mB mv‡_ ej‡Z _v‡K Avwg© Xz‡K c‡o‡Q| 

jvBb †_‡K mevB †ei nI, A ¿̄ nv‡Z bvI, bvn‡j †Zvgv‡`i ¸wj Kie| 

ZLb Avwg jvBb †_‡K †ei n‡q †`Šwo‡q †Kv‡Zi mvg‡b wM‡q †KvZ †_‡K 

GKwU Gm,Gg,wR nv‡Z †bB| bs g‡b Av‡Q 36/we/09| Gm,Gg,wR wb‡q 

Avwg 3 bs †MB‡U P‡j hvB Ges wU.wf iæ‡g e‡m _vwK mvivivZ| 

26.02.09 mKv‡j AvbygvwbK 10 Uvi w`‡K mevB A ¿̄ Rgv w`‡j AvwgI 

26 e¨v‡Uwjqv‡bi †Kv‡Z A ¿̄ Rgv †`B| Zvici jvB‡b P‡j hvB| weKvj 

AvbygvwbK 3.00 Uvi w`‡K gvB‡K ïb‡Z cvB 3 wK‡jvwgUvi GjvKvi 

wfZ‡i †Kvb Rbej _vK‡e bv| GB Lei ï‡b mevB cvjv‡Z _v‡K| 

AvwgI wmwfj †cvlvK c‡i Iqvj UcwK‡q cvwj‡q hvB| ivZ 10 Uvq 

k¨vgjx †_‡K †gvjøv G›Uvi cÖvB‡Ri ev‡m DwV MÖv‡gi evox KzwoMÖvg hvIqvi 

Rb¨| Mvox UvsMvBj †cŠwQ‡j ivZ AvbygvwbK 12.30 Uvi w`‡K evB cv‡k 

i¨ve Mvox AvUKvq Ges Avgv‡K wRÁvmvev` Ki‡j Avwg wewWAvi m`m¨ 

cwiPq †`B| ZLb Zviv Avgv‡K  †MÖßvi K‡i UvsMvBj m`i _vbvq wb‡q 

hvq| 5/7 w`b ci XvKvq cvVvq| XvKv †_‡K Kvwkgcyi KvivMv‡i cvVvq| 

GB Avgvi Revbew›`|” 

The confessional statement of co-accused Sepoy Robiul 

Islam (C.S. A.589) runs as under- 

“A¡j¡l e¡j l¢hEm Cpm¡j (24)z A¡¢j l¡jNs, M¡Ns¡R¢s−a Posted 

¢Rm¡jz V¡–¤−n¡−a Awn NËq−Zl SeÉ ¢fmM¡e¡u A¡¢j 5/1/09Cw a¡¢lM 
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A¡¢pz 25/02/09Cw a¡¢lM pL¡−m e¡Ù¹¡ ®no L−l m¡C−e ¢hnÊ¡j ®eCz 

clh¡−l k¡C e¡Cz 9.30V¡l ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz ¢LR¤rZ f−l 

®m¡LS−el ®c±s¡−c±¢sl në öe−a f¡Cz  ®N¡m¡…¢ml  në h¡s−a b¡−Lz 

13ew hÉ¡V¡¢mu¡−el e¡−uL p¡š¡l A¡j¡−cl p¡−b ¢Rmz j¡C−L AÙ» ¢e−a 

hm−m A¡¢j 13ew l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw HL¢V l¡C−gm 

®eCz Aj¡l p¡−b ¢pf¡q£ 41407 A¡p¡c¤m, ¢pf¡q£ 76294 ®j¡x A¡−e¡u¡l, 

¢pf¡q£ ®pS¡e A¡mj A¡m£, h¡h¤m ¢ju¡, ®pL¥m Cpm¡j, l¢gL¥m Cpm¡j, 

¢p¢ŸL¥l lqj¡e,A¡m£ A¡qp¡e, a¢lL¥m Cpm¡j, fÐh£l ¢pwq, j¢nEl lqj¡e, 

A¡mjN£l Ng¥l, A¡x R¡š¡l, ®j¡a¡−mh n¡M¡Ju¡a, A¡j¡l p¡−b ¢Rmz A¡¢j 

AÙ» ¢e−u Q−m A¡¢pz A¡¢j m¡C−el ¢pNeÉ¡m jp¢S−cl L¡−R AÙ» 

¢e−u¢Rm¡jz  26/01/09Cw a¡¢lM 12.30V¡l pju hÉ¡l¡−L H−p ö¢e ®k 

AÙ» Sj¡ ¢c−a h−m−Rz A¡jl¡ 13ew ®L¡−a AÙ» Sj¡ ®cCz m¡C−e H−p 

¢p¢im ®f¡o¡L f−l f¡¢m−u A¡¢pzN¡ham£ h¡p ®øn−e H−p f¡¢m−u  k¡Cz 

1/3/09Cw 4 ew ®NC−V B¢p 3/3/09 ¢fmM¡e¡u fÐ−hn L¢lz 

11/10/09ÚCw ¢fmL¡e¡ q−a ®NËga¡l qCz HC A¡j¡l Sh¡eh¾c£ z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that among the P.Ws. referred 

above, all are formal witness excepting P.W. 403 who claims to 

see the appellant with arms and on firing off and on, but his 

above testimony is vague, unspecified. He did not specify when 
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and where he saw the appellant. Although he referred Regiment 

No. of the appellant but it inspires no confidence in as much as 

he did not work with the appellant and having hailed from 

different Battalion, the appellant from 11 Battalion and the 

P.W. 403 from signal sector, Dhaka. P.W. 654, I.O admitted in 

his cross-examination that the appellant hailed from Ramgar 

and he came to Peelkhana 3 days before the occurrence. So he 

had no opportunity to be familiar with the appellant. His 

reference of Regiment No. of the appellant and 10 (ten) others 

apparently seems tutored. Moreover, his testimony finds no 

corroboration. The uncorroborated, vague, unspecified 

testimony of the solitary witness can’t be relied on. P.W. 394 is 

a seizing officer of a mobile from the appellant, but I.O. admits 

that in the seizure list it has been noted as personal mobile of 

the appellant. The confession of the appellant is exculpatory in 

nature. He took up arms under threat. Such confessional 

statement can’t be used as evidence. 

Mr. Islam lastly submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 
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guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further frankly 

admits that the evidence of P.W. 394 bears no relevancy and 

that may be left out of consideration. He submits that P.W. 403 
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is the eye witness to the occurrence just coming out from 

Darbar and on his way to Line he saw the appellant with arms 

and on firing. He identified the appellant with his Regiment No. 

There is no doubt and vagueness to his testimony. His evidence 

bears credibility. Since his evidence appears credible and 

trustworthy it can solely be based for the conviction of the 

appellant. He further adds that the confession of the appellant 

also appears inculpatory in nature. No evidence appears that he 

was taken on remand or his confession was obtained on 

coercion. It bears evidentiary value. The confession of co-

accused also lends support in taking arms from Kote during 

occurrence. 

The learned Deputy Attorney General further submits 

that the trial court on proper appreciation and assessment of the 

evidence on record rightly found the appellant guilty of the 

offences as charged for and sentenced him accordingly and no 

reason stands to calls for any interference. The Cr. Appeal filed 

by the appellant as such be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Sepoy Md. Alom Ali (C.S.A.247), 

stated in his confessional statement- 

“AvbygvwbK 1
1
2  Uv 2.00 Uvi w`‡K Avevi I cÖPÛ †Mvjv¸wji kã ïb‡Z 

cvB| ZLb 8/10 Rb †jvK  (hv‡`i gyL jvj Kvco w`‡q evav) Av‡m A ¿̄ 
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nv‡Z Ges jvB‡bi Dci †Mvjv¸wj K‡i †mB mv‡_ ej‡Z _v‡K Avwg© Xz‡K 

c‡o‡Q| jvBb †_‡K mevB †ei nI, A ¿̄ nv‡Z bvI, bvn‡j †Zvgv‡`i ¸wj 

Kie| ZLb Avwg jvBb †_‡K †ei n‡q †`Šwo‡q †Kv‡Zi mvg‡b wM‡q 

†KvZ †_‡K GKwU Gm,Gg,wR nv‡Z †bB| bs g‡b Av‡Q 36/we/09| 

Gm,Gg,wR wb‡q Avwg 3 bs †MB‡U P‡j hvB Ges wU.wf iæ‡g e‡m _vwK 

mvivivZ| 26.02.09 mKv‡j AvbygvwbK 10 Uvi w`‡K mevB A ¿̄ Rgv 

w`‡j AvwgI 26 e¨v‡Uwjqv‡bi †Kv‡Z A ¿̄ Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Robiul Islam (C.S. A.589) stated in 

his confessional statement- 

“9.30V¡l ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz ¢LR¤rZ f−l ®m¡LS−el 

®c±s¡−c±¢sl në öe−a f¡Cz  ®N¡m¡…¢ml  në h¡s−a b¡−Lz 13ew 

hÉ¡V¡¢mu¡−el e¡−uL p¡š¡l A¡j¡−cl p¡−b ¢Rmz j¡C−L AÙ» ¢e−a hm−m 

A¡¢j 13ew l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw HL¢V l¡C−gm ®eCz 

Aj¡l p¡−b ¢pf¡q£ 41407 A¡p¡c¤m, ¢pf¡q£ 76294 ®j¡x A¡−e¡u¡l, 

¢pf¡q£ ®pS¡e, A¡mj A¡m£, h¡h¤m ¢ju¡, ®pL¥m Cpm¡j, l¢gL¥m Cpm¡j, 

¢p¢ŸL¥l lqj¡e,A¡m£ A¡qp¡e, a¢lL¥m Cpm¡j, fÐh£l ¢pwq, j¢nEl lqj¡e, 
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A¡mjN£l Ng¥l, A¡x R¡š¡l, ®j¡a¡−mh n¡M¡Ju¡a, A¡j¡l p¡−b ¢Rmz A¡¢j 

AÙ» ¢e−u Q−m A¡¢pz A¡¢j m¡C−el ¢pNeÉ¡m jp¢S−cl L¡−R AÙ» 

¢e−u¢Rm¡jz  26/01/09Cw a¡¢lM 12.30V¡l pju hÉ¡l¡−L H−p ö¢e ®k 

AÙ» Sj¡ ¢c−a h−m−Rz A¡jl¡ 13ew ®L¡−a AÙ» Sj¡ ®cCz” 

The confessional statement of co-accused finds 

corroboration by the confession of the appellant as well as the 

P.W. 403 and thus it bears evidentiary value in view of section 

30 of the Evidence Act.  

P.W. 403 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 403 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 403 deposed-  
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‘Avwg †n‡U Avgvi wbR e¨viv‡K P‡j Avwm 75219 wmcvnx Avjg, 

75784 ZwiKzj 73535 †mRvb gvngy`, 75546 iweDj 55997 dRjyj Avjg, 

71407 AvRv ỳj, 71202 cÖexi wmsn, 71406 gwkDi, 76294 Av‡bvqvi, 

68297 eveyj, 61876 Avnmvb nvwee‡K A ¿̄ mn †`L‡Z cvB| gv‡S gv‡S fire 

KiwQj|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 
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learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.689 Sepoy/60339 Md. Jahangir 

Hossain. 

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.134 S.K.A. Hannan 

 P.W.263 Munmun Akter 

 P.W.558 Helal Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.134 S.K.A. Hannan deposed that on 27.10.2009 

A.S.P Ranakul showed him video footage of the occurrence held 

on 25/26th Feb, 2009. From the footage he identified the 

appellant Sepoy 60339 Jahangir. He exhibited the photo as 

exhibit XXX and his signature exhibit XXX(A).  

In cross-examination on behalf of the appellant, he stated 

that he did not bring the video footage. He was shown the video 

footage. There is no date on the picture and the signature of I.O. 

He denied the suggestion that the photo was taken when the 

accused was on his usual duty.  

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while, Sepoy Rabiul, 
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the runner of her husband informed her that the Sepoys have 

made a revolt and they have attacked the officers in Darbar. On 

such information she became afraid. At one time, she had talk 

with her husband and she was asked to remain in the residence 

and not to open the door. At about 11 A.M. 7/10 Sepoys came 

to her residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered in to her residence and threatened 

them. Later on, she identified the rebellions from video footage 

who entered into residence. From video footage she identified 

Ibrahim, Shamsur Ali, Raihan Chaudhury, Farhad Khan, the 

appellant Jahangir Hossain, Ramjan Ali, Sepoy Rafiqul 

Islam, Abdullah Al Mamun, Ziaur Rahman, Mahmudur 

Rahman, Wasim Akram, cook Ziku Sheikh and carpenter 

Samsu.  

In cross-examination on behalf of the appellant, she 

stated that she did not depose before I.O. specifically where and 

whom she saw the aforesaid accused. She did not know the 

Regiment number of the sepoy and also did not know of their 
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date of joining in Peelkhana. She did not depose before I.O. 

who and where she was shown the video footage. She denied 

the suggestion that she did not see any video footage and that 

she deposed falsely.  

 P.W.558  Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1022-1064, his signature exhibit 1022/1-1064/1. 

 In cross-examination, he admitted that the seized alamats 

were in abandoned position at different place. He handed over 

seizure list to I.O. He denied the suggestion that the seized 

materials had no relevancy to the occurrence.    

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that at the time of occurrence P.W.134 had his posting in 14 

Rifle Battalion, Srimangal. He did not record his 161 statement. 

P.W.263 did not depose in her 161 statement when and where 

she was shown the video footage and from whom she came to 

know the name of the appellant.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that in fact, no substantive 

evidence appears against the Appellant. All the above P.Ws are 

formal witnesses. P.Ws. 139 and 263 identified the Appellant 

from video-footage. P.W.134 although identified the photo as 

exhibit-XXX but he admitted that he did not file the video-

footage. P.W.263 also admitted that she could not show any 

video-footage before the court. Even she did not know whether 

I.O. seized any such video-footage. I.O admitted in his cross-

examination that he did not record 161 statement of P.W.134 

and P.W.263 did not make any statement before him when and 

where she was shown video-footage. P.W. 558 admitted that he 

seized alamats which were found as abandoned and thus above 

alamats have no relevancy to the case against the Appellant. 

The identification of the Appellant by the P.Ws. beyond judicial 

process is inadmissible in evidence.  

Mr. Md. Aminul Islam further submits that it is a case of 

no evidence and trial court convicted and sentenced the 

Appellant merely on conjecture and surmise. The impugned 

order of conviction and sentence to the Appellant should be re-
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called. Consequently, the Cr. Appeal filed on behalf of the 

Appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the evidence of P.W.263 bears substance. She is an eye 

witness to the occurrence. She identified the Appellant since he 
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entered in to her residence and looking for her husband. The 

evidence of P.W. 134 also bears substance. The photo that 

exhibited discloses the active participation of the Appellant 

during occurrence. P.W.558 seized name plate of the Appellant 

near to the dairy farm. It bears material evidence.  

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence on record rightly 

convicted and sentenced the Appellant and it does not call for 

any interference. In the premises, the Cr. Appeal filed on behalf 

of the Appellant be dismissed.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case. It is also the settled 

law that confession of the condemner/appellant and those of co-

accused having taken after cessation of the conspiracy has lost 

its relevancy as evidence.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 263 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 263 saw him with arms, in unlawful assembly and 

to active participate in the occurrence in furtherance of their 

common intention/object. P. W. 134 identified  him to the 

footage recorded during occurrence.    

P.W. 263 deposed-  

‘Abygvb ‡ejv 11.00 Uvi w`‡K 7-10 Rb ˆmwbK G‡m Avgv‡`i  `iRvq 

jvw_ gviwQj| Ges ejwQj Ò `iRv ‡Lvj bvB‡j ¸wj Ki‡evÓ Avwg f‡q fxZ n‡q 

`iRv Ly‡j †`B| mv‡_ mv‡_ Zviv gvigyLx n‡q N‡i XyK‡j Ges wewfbœ iæg I 

wewfbœ RvqMvq Zviv wK †hb LyRwQj| Avwg Zv‡`i‡K Dnvi Kvib wRÁvmv Ki‡j 

Zviv e‡j Òm¨vi †Kv_vqÓ| ZLb Avwg ewj Avcbv‡`i m¨vi `ievi n‡j wgwUs‡q 

Av‡Q| DË‡i e‡jb Zvn‡j m¨vi fvjB Av‡Q| Zviv hvevi mgq e‡j hvq m¨vi 
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Avm‡j Avgv‡`i ej‡eb| Gi ci AvbygvwbK †ejv 12.00 Uvi w`‡K Avgv‡`i 

bxPZjvq 2wU family i †Q‡j †g‡qiv Avgvi evmvq Avkªq †bq| Avwg mevB‡K 

wb‡q f‡q Romo n‡q _vwK| AZtci Avevi GK`j ˆmwbK Avgv‡`i N‡i Av‡m 

GKB fv‡e Zjøvkx Pvjvq I hvevi mgq GK Avãyjøvn Avj gvgyb bv‡g GK ˆmwbK 

Avgvi fv‡Mœi †eŠ cwc Gi e¨vM †_‡K 10,000/- UvKv I †gvevBj †dvb wb‡q 

hvq| c‡i Giv P‡j ‡M‡j wKQz¶b c‡i ˆmwbKiv GKB fv‡e evmvq Av‡m Ges evmv 

Zj−vkx K‡i I hvevi mgq  wWwRUvj K¨v‡giv  I N‡i _vKv †gvevBj wb‡q hvq| 

Avwg gv_v DPz K‡i †`L‡Z cvB ˆmwbKiv  Awdmvi‡`i Mvox †cvov‡”Qb| AZtci 

Av‡iK MÖæc ˆmwbK Avgv‡`i evmvq A ¿̄ I †MÖ‡bW mn Av‡m I bvwP‡q bvwP‡q 

Avgv‡`i fq †`Lvw”Qj| Zv‡`i fq¼i iæc wQj| ‰mwbKiv P‡j hvIqvi c‡i 

Avgv‡`i g‡b n‡qwQj Avgiv nq‡Zv  evP‡ev bv| Avwg wfwWI dz‡UR †_‡K 

‰mwbK‡`i mbv³ Kwi| †h ˆmwbKwU Avgvi mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K 

gvgyb Avq, Pj hvB e‡j m‡¤̂vab KiwQj| Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z 

cvwi Ges evi evi hviv evi evi evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj 

Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, dinv` Lvb, Rvnv½xi †nv‡mb, igRvb 

Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi ingvb, gvngy ỳi ingvb, Iqvwmg 

AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K Avwg mbv³ Ki‡Z m¶g nB|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.754 Sepoy/78683 Md. Jahangir 

Alom. 
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Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.78 Azim Uddin Sheikh 

 P.W.551 Lt. Col. Nazmul Haque and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.78 Subeder Md. Azim Uddin Sheikh deposed that 

on 25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 
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unit of 13 Battalion by the side of JCO mess. At that time some 

BDR personnel were running towards koth of 13 and 36 

Battalion. They took up arms by breaking koth and began to 

fire. Some of them were moving towards Darbar. Among them 

he could identify Sepoy Matin, Masum Ali, Nurul Islam, 

Mehedi Hasan, the Appellant Jahangir Alom, Debadish, 

Sohel Mahmud, Lance Naik Raquib Uddin Khan, Sepoy Bazlul, 

Lance Naik Gausul Azam, Sepoy Ali Akbor, Mahfuj and Nurul 

Islam. He also came to see from Line to set fire to the vehicles 

and residences of army officers.  

 In cross-examination on behalf of the Appellant, he 

stated that he came to Line at 10.10 A.M. His Line was on 3rd 

floor. He did not go to koth or magazine. He denied the 

suggestion that he also moved with the rebellions. The BDR 

personnel were with uniform and helmet. He denied the 

suggestion that he could not identify the Appellant from the 

Line and that he deposed falsely.  

 P.W.551 Lt. Col. Nazmul Haque deposed that on 

25.02.2009 he had his posting at 46 Brigade. At 10.00 A.M. he 

was asked by his commander to get ready and he got himself 



 

 

6765 

ready with medical instrument. At 6.00 P.M. he met with 

Brigade Ejaj Hakim at road No.4/A. Afterwards on 27.02.2009 

at about 10/11.00 A.M. he entered into BDR. He came to see 

blood stain in VIP rest house and also see some damaged and 

torched vehicles. He also came to see recovery of dead bodies 

from mass grave at BDR hospital. There were as many as 38 

dead bodies including dead body of DG Shakil. He further 

came to see mass grave in the ground of battalion number 13. 

As being a doctor he was placed on duty in hospital. On 

06.03.2009 he screen tested of the Appellant Sepoy Jahangir, 

Rayhanul, Atiqur Rahman and Shafiqul. He exhibited the report 

exhibit 1016 and his signature1016/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that he deposed before S.I. Rezaul Karim. He submitted 

the report on that day. Report does not bear his number. In the 

test report there is no date in support of his signature. The 

report does not bear the seal of police station/Court. He screen 

tested at the advice of I.O. He denied the suggestion that on 

06.03.2009 the Appellant was at Naogaon and his report was 

collusive.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that Soinik Line and koth at 13 Battalion were at 

different places. 36 Battalion was also a far away from 13 

Battalion. There were separate koths of 36 and 13 battalions but 

in the same building. He denied the suggestion that he procured 

the witnesses under undue influence and threat.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that the evidence of P.W 78 is 

vague and unspecified. By his evidence it is not clear whether 

the Appellant was with arms and moved towards Darbar since 

he deposed-‘H−cl j−dÉ AÙ»d¡l£l¡ …m¡…¢m Ll−a b¡−Lz a¡−cl j−dÉ A−eL−L 

clh¡l q−ml ¢c−L ®k−a ®c¢M’. His identification to the Appellant is 

also not proper. He did not refer the Battalion/Regiment No. of 

the Appellant. Admittedly he came back to Line from Darbar 

and he claims to identify the Appellant and others from Line. 

He in his cross-examination stated –‘3u am¡u Bj¡l 

m¡Ce||||||||||||||||||||||||||||||||||||||||| B¢j ®L¡−a h¡ jÉ¡N¢S−e k¡C e¡C||||||||||||||||||||||||||||||||||ˆp¢eLl¡ 

®f¡o¡L f¢l¢qa ¢Rm, gv_vq LÉ¡f ¢Rm’. In view of the above facts his 

identification of the Appellant appears unreliable. P.W.551 
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submitted report, exhibit- 1016, on screen test of the Appellant 

as of using arms at the time of occurrence.  His report does not 

bear any substance. Admittedly, he did it at the instruction of 

the authority, beyond judicial process. Such report appears 

inadmissible in evidence. 

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. The Cr. Appeal filed on 

his behalf deserves consideration.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 78 and the Appellant hailed from 13 Battalion and 

there is no doubt to his identification of the Appellant. P.W. 78 

is an eye witness to the occurrence. He saw the Appellant to 

take up arms by breaking kote of 13 and 36 Battalion. From the 

evidence of P.W. 654, I.O it appears that although the kote of 

13 and 36 Battalion were at separate places but it remained in 

the same building. The report of P.W. 551 corroborates the 

testimony of P.W.78 as of holding arms by the Appellant at the 

time of occurrence. Medical testing of the Appellant was part of 

investigation and it carries substance. Prosecution evidence 

against the Appellant is consistent, credible and trustworthy. 

Trial court on proper assessment of evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 
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and it does not warrant any interference. In above context the 

Cr. Appeal filed on his behalf does not find any consideration.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 78 and 551 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W.78 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence, looking for army 

officers in furtherance of their common intention/object. P.W. 

551 lends support of carrying arms by the convict-appellant.  

P.W.78 deposed –‘ Avwg `ievi nj †_‡K MÛ‡Mv‡ji ci †ei n‡q 

†RwmI †g‡mi cvk w`‡q 13 e¨vUvwjq‡bi BDwb‡U P‡j Avwm| ZLb wewWAvi 

m`m¨iv `ievi nj †_‡K †`Šwo‡q 13 I 36 e¨vUvwjq‡bi †Kv‡Z hvq| ‡KvZ 

†fs‡M A ¿̄ ¸wj †bq| G‡`i g‡a¨ A ¿̄avixiv ¸jv¸wj Ki‡Z _v‡K| Zv‡`i g‡a¨ 

A‡bK‡K `ievi n‡ji w`‡K †h‡Z †`wL| ZLb wmcvnx gwZb, gvmyg Avjx, byi“j 

Bmjvg †g‡n`x nvmvb, RvnvsMxi Avjg, †`ev`xm, †mv‡nj gvngy`, j¨vÝ bv‡qK 

iwKe DwÏb Lvb, wmcvnx eRjyj,  j¨vÝ bv‡qK MvDmyj AvRg, wmcvnx Avjx 

AvKei, gvndzR I byi“j Bmjvg‡K Avwg wPb‡Z cvwi| jvBb †_‡K †`wL 

Awdmvi‡`i evmvq Av¸b Rj‡Q I Mvox cyo‡Q|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal and Jail appeal filed on behalf of 

the convict/appellant is accordingly allowed in part.  

C.S. Accused No.756 Sepoy/62131 Md. Raihanul 

Islam.  

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 
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him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.551 Lt. Col. Nazmul Haque  

 P.W.364 Syfur Rahman, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.551 Lt. Col. Nazmul Haque deposed that on 

25.02.2009 he had his posting at 46 Brigade. At 10.00 A.M. he 

was asked by his commander to get ready and he got himself 

ready with medical instrument. At 6.00 P.M. he met with 

Brigade Commander Ejaj Hakim at road No.4/A. Afterwards on 

27.02.2009 at about 10/11.00 A.M. he entered into BDR. He 
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came to see blood stain in VIP rest house and also see some 

damaged and torched vehicles. He also came to see recovery of 

dead bodies from mass grave at BDR hospital. There were as 

many as 38 dead bodies including dead body of DG Shakil. He 

further came to see mass grave in the ground of Battalion 

number 13. As being a doctor he was placed on duty in 

hospital. On 06.03.2009 he screen tested of Sepoy Jahangir, the 

Appellant Rayhanul, Atiqur Rahman and Shafiqul. He 

identified the report exhibit 1016 and his signature1016/1 

series.  

In cross-examination on behalf of the Appellant, he 

stated that he deposed before S.I. Rezaul Karim. He submitted 

the report on that day. Report does not bear his number. In the 

test report there is no date in support of his signature. The 

report does not bear the seal of police station/Court. He screen 

tested at the advice of I.O. He denied the suggestion that on 

06.03.2009 the Appellant was at Naogaon and that his report is 

collusive.  

P.W.364 syfur Rahman, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 
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28.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 695 and his 

signature 695/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was arrested on 23.03.2009 and placed 

before him on 28.05.2009. He was kept in the custody of 

MLSS. He denied the suggestion that the Appellant was not 

appraise of the effect of confession and that the Appellant did 

not make any confession and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was taken on remand for 9 days after 

arrested on 22.03.2009. He denied the suggestion that he 

obtained the confession under coercion and that he implicated 

the accused in C.S. falsely without having any substantive 

evidence against him. 

The confession of the Appellant Sepoy Md. Raihanul 

Islam (C.S.A.756), runs as under- 
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“B¢j ¢pf¡q£ 62131 ®j¡x l¡uq¡e¤m Cpm¡j Na 27/6/1996 ¢MË a¡¢lM 

j¤¢¾pN” ®Sm¡ ®L¡V¡u ¢pf¡q£ f−c i¢aÑ q−u Q–NË¡j h¡Ca¥m C‹a ®VÊ¢ew 

®p¾V¡−l 3 j¡p ®j±¢mL fÐ¢nre ®eCz ®c−nl ¢h¢iæ ÙÛ¡−e Q¡L¥l£ L−l Na 

18/12/07 ¢MËx a¡¢l−M pcl hÉ¡V¡¢mu¡e ¢fmM¡e¡ ¢eu¢jai¡−h Bl¢f 

¢XE¢V Ll−a b¡¢Lz Na 24/2/09 ¢Mx a¡¢l−M j¡ee£u fÐd¡e j¿»£l pj¡fe£ 

fÉ¡−lX Efm−r B¢j L−¾VÌ¡m l¦−j pL¡m ®b−L ØVÉ¡ä h¡C ¢q−p−h ¢Rm¡jz 

12.00 V¡ q−a ¢hL¡m 6.00 V¡ fkÑ¿¹ 1ew ®NC−V Bl¢f ¢XE¢V ®no L−l 

B¢j hÉ¡l¡−L ¢g−l B¢p Hhw Bl¢f hÉl¡−LC l¡œ k¡fe L¢lz 

Na 25/02/09 ¢MËx a¡¢lM pL¡m 6.30 O¢VL¡ q−a pL¡m 8.00 O¢VL¡ 

fkÑ¿¹ l¡C−gm ihe h¡C−ll ®NC−V ¢XE¢V L−l m¡C−e Q−m B¢p Hhw 

hÉ¡l¡−L ¢hnÐ¡j ¢e−a b¡¢Lz pL¡m A¡e¤x 9.30 O¢VL¡l pju qW¡v …¢ml në 

ö¢e Hhw Hl 5/7 ¢j¢eV f−l ®N¡m¡…¢ml BJu¡S öe−a −f−l clS¡ M¤−m 

®cM−a f¡C ¢LR¤ ¢h¢XBl pcpÉ j¤−M¡n fs¡ AhÙÛ¡u AÙ» q¡−a H¢cL J¢cL 

®c±s¡−µR Hhw ®f¡o¡L fl¡ A−eL ¢h¢XBl clh¡l qm q−a ®c±−s m¡C−e 

Bp−Rz B¢j, e¡−uL ®qm¡m, ¢pf¡q£ BLhl, ¢pf¡q£ p¡Dc, ¢pf¡q£ 

glq¡c, ¢pf¡q£ n¡q L¢hl HC 6 Se Bl¢f hÉ¡l¡−L h−p b¡¢Lz ®hm¡ 

Ae¤j¡e 11.30 V¡l pju HÉ¡ð¤−m−¾pl j¡C−L j¡C¢Lw L−l ®k,  k¡−cl L¡−R 

AÙ» e¡Cz a¡l¡ AÙ» e¡J e¡q−m a¡−cl−L M¡¢m q¡−a ®cM−m …¢m Ll¡ q−hz 

BlJ N¡¢mN¡m¡S L−l h−m ¢LR¤ BDR −f¡o¡−Ll j¤−M¡nd¡l£  h−m 

Bl¢fl q¡l¡jS¡c¡l¡ HMe S£h−el i−u AÙ» ®eu e¡Cz HC j¡C¢Lw ö−e 
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S£h−el i−u ®L¾cÐ£u −L¡u¡VÑ¡l N¡−XÑl ®L¡a ®b−L 1¢V Q¡C¢eS l¡C−gm 

Hhw Be¤j¡¢eL 15/20 l¡Eä …¢m ¢e−u m¡C−e Q−m B¢pz m¡C−e Bl¢f 

¢pf¡q£ p¡Dc−L AÙ» pq m¡C−e AhÙÛ¡e Ll−a ®c¢Mz m¡C−e AhÙÛ¡e L−l 

AÙ»pq Bl¢f L−¾VÌ¡m l¦−j ¢e−u ¢LR¤re AhÙÛ¡e L−l m¡C−e k¡Cu¡ ö−u 

b¡¢Lz aMe ¢fmM¡e¡ S¤−s i£oe ®N¡m¡…¢ml në q−a b¡−Lz l¡−a B¢j 

h¡C−l k¡C ¢ez 

Na 26/2/09 ¢MËx a¡¢lM ®hm¡ 12.00 O¢VL¡l ¢c−L j¡ee£u ül¡øÌj¿»£l 

¢e−cÑ−n ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl ®L¡−a AÙ»…¢m Sj¡ ¢c−u m¡C−e B¢p 

Hhw I ¢ce c¤f¤l Ae¤j¡e 1.30 O¢VL¡l ¢c−L B¢j aMe ¢p¢im ®f¡o¡−L 

®XCl£ g¡−jÑl c¢re ¢cL ¢c−u Ju¡m Vf¢L−u ¢fmM¡e¡l h¡C−l f¡¢m−u 

k¡Cz ¢V¢i−a L¡−S ®k¡Nc¡−el plL¡l£ ®O¡oe¡ ö−e 1/3/09 ¢MËx a¡¢l−M 

¢fmM¡e¡l −NC−V fÐ−hn L¢lz f−s 23/3/09 ¢MËx a¡¢l−M ®NËç¡l L−lz HC 

Bj¡l Sh¡eh¾c£ ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that all the prosecution 

witnesses are formal and no substantive evidence appears 

against the Appellant excepting the confession which also 

appears neither voluntary nor true. Admittedly the Appellant 

was taken on remand for 9 (nine) days. It is obvious that his 

confession is no more but a product of torture. It finds no 
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corroboration by any witness. The report of P.W.551 is 

inadmissible in evidence which was done beyond judicial 

process and at the instance of authority. It neither bears the seal 

of the court or of the police station and the date of its maker. It 

apparently appears collusive. None of the exhibits bear any 

evidentiary value. In fact, it is a case of no evidence. Trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants necessary interference. The Cr. 

Appeal filed on his behalf deserves consideration.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the confession of the Appellant is inculpatory in nature. He 

admitted to take up arms and ammunitions from kote and 

retained it during the time of occurrence and it finds 

corroboration by the screen tested report, exhibit-1016 done of 

by P.W. 551. It is true that Appellant was taken on remand for 9 

(nine) days but no evidence appears that he was undergone any 

threat, coercion or undue influence. P.W. 364, the confession 

recording Magistrate duly certified the confession of the 

Appellant as voluntary as he reported in column 7. Such 

reporting in column 7 instead of column 8 does not vitiate it’s 

validity. Trial court on due appreciation of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference. In view of 
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the above facts, the Cr. Appeal filed on his behalf does not 

deserve any consideration.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Raihanul Islam 

(C.S.A.756) stated in his confessional statement- 

‘®hm¡ Ae¤j¡e 11.30 V¡l pju HÉ¡ð¤−m−¾pl j¡C−L j¡C¢Lw L−l ®k,  

k¡−cl L¡−R AÙ» e¡Cz a¡l¡ AÙ» e¡J e¡q−m a¡−cl−L M¡¢m q¡−a ®cM−m 
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…¢m Ll¡ q−hz BlJ N¡¢mN¡m¡S L−l h−m ¢LR¤ BDR −f¡o¡−Ll 

j¤−M¡nd¡l£  h−m Bl¢fl q¡l¡jS¡c¡l¡ HMe S£h−el i−u AÙ» ®eu e¡Cz 

HC j¡C¢Lw ö−e S£h−el i−u ®L¾cÐ£u −L¡u¡VÑ¡l N¡−XÑl ®L¡a ®b−L 1¢V 

Q¡C¢eS l¡C−gm Hhw Be¤j¡¢eL 15/20 l¡Eä …¢m ¢e−u m¡C−e Q−m 

B¢pz m¡C−e Bl¢f ¢pf¡q£ p¡Dc−L AÙ» pq m¡C−e AhÙÛ¡e Ll−a ®c¢Mz 

m¡C−e AhÙÛ¡e L−l AÙ»pq Bl¢f L−¾VÌ¡m l¦−j ¢e−u ¢LR¤re AhÙÛ¡e L−l 

m¡C−e k¡Cu¡ ö−u b¡¢Lz’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.364 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

The confession of the convict-appellant being 

inculpatory, voluntary and true it can solely be based for the 

impugned order of conviction of sentence of the appellant. 

Moreso, P.W.551 lends support to his confessional statement of 

carrying arms during occurrence in proving his participation to 

the occurrence in furtherance of their common intention/object.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.699 Sepoy/66351 Md. Jillur Rahman 

Badal.  
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Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.90 Sayed Abul Bashar 

 P.W.221 Md. Fazlul Haque 

 P.W.359 Faysal Atik Bin Kader, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.90 Sayed Abul Bashar deposed that on 25.02.2009 

at 9.30 A.M he heard firing. He came back on 2nd floor of 36 
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Battalion and remained there considering it safe. At 1.30 he 

came out opening the door. Then he came to see 55433 Lance 

Naik Kamrul, the appellant 66351 Sepoy Jillur, 31750 

Habilder Salauddin to move around with arms. 

 In cross-examination on behalf of the appellant, he stated 

that there were three Sepoys under him in INT office. There 

was also an officer. There was none when he took shelter in 

INT office. He could not make any contact with anybody 

through telephone of TNT office. He used to live in Sainik 

Line. He had no conflict with the soldiers. He denied the 

suggestion that he did not take shelter in the office and that he 

did not see the appellant with arms and that he deposed falsely.  

He reiterated that the appellant hailed from 36 Battalion and he 

knew him. Earlier he was in 28 Rifle Battalion and later on 

came to 36 Battalion.   

 P.W.221 Md. Fazlul Haque deposed that on 25.02.2009  

after dropping his ‘Sir’ he kept the vehicle in parade ground 

garage. At 9.15 he heard firing. He came to see BDR personnel 

to come out from Darbar and to run around. Then he came to 

MT garage with his vehicle and took shelter on 2nd floor of the 
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garage. At 1.00 P.M. he came to see 69687 Sepoy Salim, the 

appellant 66351 Sepoy Jillur and 43341 Habilder Sayeed with 

arms and to make firing.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he was a driver of Maj. Humayun (dead). 

Sepoy Robiul was runner of Maj. Humayun. He had no 

communication with him after the occurrence. He can’t 

recollect his mobile number. I.O. read over his statement before 

him. He denied the suggestion that he called in Maj. Humayun 

and killed him and that he deposed falsely.  

P.W.359 Faysal Atik Bin Kader, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

02.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 670 and his 

signature 670/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the confessional statement of the appellant was recorded on 

02.08.2009. He was taken on remand. He denied the suggestion 
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that the appellant did not make any confession and that he did 

not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 (six) days. He 

denied the suggestion that the confession of the appellant was 

obtained under coercion.  

The confession of the appellant Md. Jillur Rahman Badal 

(C.S.A.699) runs as under- 

“fÐ¡u ¢aehRl qm B¢j ¢fmM¡e¡u LjÑla B¢Rz ¢hNa 25.02.09 ¢MËx 

B¢j clh¡−l k¡C e¡Cz ®jSl jLh¤m Hl ®j−ul ®e¡V H−e h¡p¡u ®f±−R 

®cCz Aafl Ae¤j¡e pL¡m 9.30 O¢VL¡l pju Hj,¢V NÉ¡−l−S k¡Cz ®k 

pju qW¡v ®N¡m¡…¢m öe−a f¡Cz NÉ¡−l−S ®j¡Vl p¡C−Lm ®l−M C,Hj,C 

Hl p¡j−e k¡Cz aMe 7/8 Se j¤−M¡nd¡l£ ¢h¢XBl pcpÉ H−p Bj¡−L 

¢Lm, O¤¢o, m¡¢b ®j−l h−m q¡−a AÙ» e¡C ®Le? a¡l ®S¡l f§hÑL HLV¡ AÙ» 

¢c−u h−m q¡pf¡a¡−ml ¢c−L k¡z B¢j ®p ¢c−L e¡ ®S−u Hj,¢V hÉ¡l¡−L 

k¡Cz ®kM¡−e Bj¡l ®m−fl j−dÉ …¢mpq AÙ» ®l−M ®cCz p¡l¡ l¡œ 

¢l¢œ²−une l¦−j L¡V¡Cz 26.02.09 ¢MËx AÙ» Sj¡ ¢c−a ®N−m Sj¡ ®eu 

e¡Cz h−m ®k, f−l AÙ» Sj¡ ®eJu¡ q−hz Aafl H−p AÙ» Bj¡l ¢hR¡e¡l 

®mf ¢c−u j¤¢s−u l¡¢Mz Aafl B¢j m¡C−e AhÙÛ¡e L¢lz Aafl ®c¢M ®k, 
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¢fmM¡e¡ g¡L¡ ®m¡LSe Q−m k¡−µRz aMe B¢j 36 hÉ¡V¡¢mu¡−el f¡n ¢c−u 

®cJu¡m Vf¢L−u Q−m k¡Cz aMe Ae¤j¡e 04.00 O¢VL¡z HC Bj¡l 

hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence P.Ws. appears 

vague and unspecified, P.W.90 claims to see the Appellant to 

move around with arms and P.W. 221 also claims to see the 

Appellant to make firing with arms but there is no specification 

when and where they saw the Appellant to move or to make 

firing. Their testimonies find no corroboration. None of the 

P.Ws. disclosed any culpability of the Appellant to any offence. 

Their evidence in reference to Regiment No. of the Appellant 

appears to be tutored. P.W. 221 thus rightly admitted-‘ˆmwbK‡`i 

bv¤¦i j¤MÙÛ Kivi cÖwk¶b nq bv| mevi bv¤¦vi Rvwbbv’. Such evidence of the 

P.Ws. cannot be relied on in proving the charges against the 

Appellant. Admittedly the Appellant was taken on remand for 6 

(six) days and his confession obviously appears neither 

voluntary nor true. Moreover, it is exculpatory in nature. The 

above confession of the Appellant cannot be treated as evidence 

against the Appellant. 
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Mr. Md. Aminul Islam further submits that prosecution 

failed to establish the charges against the Appellant, yet the trial 

court being misconceived and mis-appreciation of the evidence 

on record erroneously  held the Appellant guilty of the offences 

and sentenced him illegally and as such the impugned order of 

conviction and sentence warrants due interference. 

Consequently, the Cr. Appeal filed on behalf of the Appellant 

be allowed.            

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant as well as the P.Ws, all hailed from 36 

Battalion. So, there is no doubt to their identification of the 

Appellant. Both the P.Ws. are eye witnesses to the occurrence 

and both of them saw the Appellant with arms. P.W.90 saw the 

Appellant to move with arms and P.W.221 also saw him with 

arms and on firing. From their evidence it is apparent that the 

Appellant was an active participant to the rebellions in attaining 

their common object/common intention of uprooting the army 

officers from B.D.R that resultant to cause death of 74 persons 

including 57 army officers. The confession of the Appellant is 

inculpatory in nature and it is consistent with the evidence of 

P.Ws. Although he was taken on remand for 6 (six) days but no 

evidence appears that the confession of the Appellant was 

obtained under undue influence or coercion. Prosecution 

evidence together with inculpatory confession trial court on due 

appreciation rightly found him guilty of the offences and 



 

 

6797 

sentenced him accordingly and it does not warrant any 

interference.  In the premises the Cr. Appeal filed on behalf of 

the Appellant be dismissed.              

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Jillur Rahman Badal 

(C.S.A.699) stated in his confessional statement- 
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“NÉ¡−l−S ®j¡Vl p¡C−Lm ®l−M C,Hj,C Hl p¡j−e k¡Cz aMe 7/8 Se 

j¤−M¡nd¡l£ ¢h¢XBl pcpÉ H−p Bj¡−L ¢Lm, O¤¢o, m¡¢b ®j−l h−m q¡−a 

AÙ» e¡C ®Le? a¡l ®S¡l f§hÑL HLV¡ AÙ» ¢c−u h−m q¡pf¡a¡−ml ¢c−L k¡z 

B¢j ®p ¢c−L e¡ ®S−u Hj,¢V hÉ¡l¡−L k¡Cz ®kM¡−e Bj¡l ®m−fl j−dÉ 

…¢mpq AÙ» ®l−M ®cCz p¡l¡ l¡œ ¢l¢œ²−une l¦−j L¡V¡Cz 26.02.09 ¢MËx 

AÙ» Sj¡ ¢c−a ®N−m Sj¡ ®eu e¡Cz h−m ®k, f−l AÙ» Sj¡ ®eJu¡ q−hz 

Aafl H−p AÙ» Bj¡l ¢hR¡e¡l ®mf ¢c−u j¤¢s−u l¡¢Mz Aafl B¢j 

m¡C−e AhÙÛ¡e L¢lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 90 and 221 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 90 deposed-  

‘36 e¨vUvwjq‡b 2 Zvjvq Ae ’̄vb Kwi wbivc‡`i K_v we‡ePbv K‡i| ZLb 

cÖPÛ ¸jv¸wj nw”Qj| 1-30 wgt `iRv Ly‡j †ei nB| ZLb 55433 j¨vÝ bv‡qK 

Kvgi“j, 66351 wmcvnx wRj−yi, 31750 nvwej`vi mvjvDwÏb‡K A ¿̄mn 

†Nviv‡div Ki‡Z †`wL|’ 

P.W. 221 deposed-  

‘9.15 wgt ¸wji kã ïwb| `ievi nj †_‡K †jvKRb †`Š‡o QzUvQzwU Ki‡Q 

†`wL| ZLb Mvox mn Avwg MT †M‡i‡R P‡j hvB| †M‡i‡Ri 2q Zjvq Avwg 

Ae ’̄vb Kwi| 13.00 NwUKvq †ei n‡q 69687 wmcvnx †mwjg, 66351 wmcvnx 

wRjøyi, 43341 nvwej`vi mvB`‡K mk ¿̄ Ae ’̄vq ¸wj Qzi‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside and 

Sentence of imprisonment for life imposed upon him by the 

learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

Supplementary C.S. Accused No.1 JCO Nayeb 

Subeder/6208 Talukdar Kawsar Ali.  

Trial court charged the Appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.298 Md. Johurul Haque 

 P.W.311 Md. Noor Nobi and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.298 Md. Johurul Haque deposed that he was 

attached with maintenance Section under 37 Battalion since 

16.07.2008 and had been working therein. On 25.02.2009 he 

was in the office. Darbar was scheduled on that day. At about 

9.30 A.M. he heard firing from the side of Darbar and through 

window came to see BDR personnel to run around with arms. 

At about 11.30 A.M. the appellant JCO 6208 Naik Subeder 

Talukder Kawser along with some other BDR personnel 

entered into his office with arms and abused him saying-‘Avgiv 

A‡bK †mbv Awdmvi‡K nZ¨v K‡i G‡mwQ| Zzwg GLv‡b wK Ki?’  They 
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hastened him out and threatened to take arms. They were also 

saying –‘ GLbI A‡bK Awdmvi Gw`K †mw`K jywK‡q Av‡Q| Zv‡`i Ly‡R †ei 

K‡i nZ¨v Ki‡Z n‡e| bB‡j Lei Av‡Q’. Thereafter they went away. At 

12.00 noon he left the office for his residence. In the residence 

while witnessing T.V. he found the appellant to speak before 

media with agitated mood. He identified the Appellant in the 

footage taken by media person.  

 In cross-examination on behalf of the Appellant, he 

stated that he deposed before I.O. on 15.02.2011. On 

25.02.2009 he went to his residence at Hajaribagh from 

Peelkhana and remained there. He can’t say whether RAB, 

Police and Army took stand around Peelkhana at the prevailing 

situation on 25.02.2009. He did not report to the police station 

of the occurence. His residence was near to BDR gate No.5. 

Coming out from Peelkhana he did not make any interview 

before media. He remained in Peelkhana from 01.03.2009 to 

15.02.2011 and was on duty till then. He happened to meet with 

the Appellant many times after 01.03.2009. He did not make 

any complain to the authority against the appellant. He denied 
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the suggestion that he deposed falsely against the Appellant 

being tutored.  

 P.W.311 Md. Noor Nabi deposed that on 25.02.2009 he 

was in the construction section since 7.30 A.M. At 9.30 A.M. 

he heard firing from Darbar. At 11.30 A.M. he went to store. 

There he found the Appellant JCO 6208 Naik Subeder 

Kawser Ali with S.M.G and agitated mood and to say-‘A‡bK 

†mbv Awdmv‡`i nZ¨v Ki‡Z cvi‡jI GLbI A‡b‡K jywK‡q Av‡Q| Zv‡`i Ly‡R 

nZ¨v Kie’. At 2.00 P.M. he left office for his residence. Later on, 

he witnessed T.V. and found the Appellant with agitated mood.   

In cross-examination on behalf of the Appellant, he 

stated that he deposed before I.O. on 25.02.2011. He remained 

in Peelkhana till 04.04.2012. He did not make any statement to 

anybody excepting I.O. His commandant was Lt. Col. Akram. 

He had knowledge of the New Market Police Station Case and 

its’ investigation. He happened to meet with the Appellant after 

the occurrence. He was also threatened to take arms. He denied 

the suggestion that he did not see the Appellant with arms and 

that he himself was an accused and deposed falsely against the 

Appellant being tutored.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that he did not find any evidence till 12.07.2010. 

P.Ws.298 and 311 did not refer the name of any media before 

him. He did not seize any photo. P.W.311 did not depose before 

him that he saw the B DR personnel through window.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that both the P.Ws. 298 and 311 

are witnesses to supplementary C.S. P.W. 298 admitted that he 

remained in Peelkhana from 01.03.2009 to 15.02.2011 and he 

happened to meet with the appellant several times after 

01.03.2009. P.W. 311 also admitted that he remained in 

Peelkhana till 04.04.2012 and was aware of the case as well as 

investigation. P.W. 654 I.O admitted that he did not find any 

evidence against the Appellant till 12.07.2010. Obviously they 

are procured and tutored witnesses. Their belated statement 

after two years of the occurrence can’t be relied on. More so, 

P.W.298 claims that he identified the appellant from his 

residence through T.V. in delivering speech before Media and 

later on, identified him when he was shown such video-footage. 
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His evidence does not bear any substance since P.W. 654, I.O. 

admitted that he did not seized any photo. Although he admitted 

that footage was identified before his appointed officer, but he 

has not been cited as witness. P.W. 311 took shelter in the store 

room at 11.30 A.M. and therefrom claims to see the Appellant 

with S.M.G and agitated mood. He further claimed that he saw 

some bullets on the table of the Appellant. It is not clear from 

the aforesaid sequence how he came to see the ammunition on 

the table from store room. His above evidence suffers from 

ambiguity. The evidence of the P.Ws in view of the facts 

appears unreliable, unacceptable and unworthy of credit. 

Mr. Islam further submits that prosecution could not 

prove the charges against the Appellant and trial court having 

failed to weigh and assess the evidence on record erroneously 

held him guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant deserves consideration.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. and the Appellant hailed from maintenance 

and construction section and as such there is no doubt to their 

identification of the Appellant. In a case like instant one where 

thousand accused had their involvement, it is not practicable to 

examine all the witnesses in a month or two and thus delay in 

examining the witnesses during further investigation casts no 

doubt and there is no legal bar to it. They were examined during 
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further investigation to secure justice. P.W. 298 is the eye 

witness to the occurrence. The Appellant along with others 

appeared in his office with arms and abused him and told of 

killing many army officers. Since P.W.298 and the Appellant 

hailed from same office there is no doubt to his identification. 

For absence of video-footage in above context his ocular 

evidence can’t be brushed aside. P.W. 311 identified him with 

his Regiment No. He also saw him with arms. He made 

corroborative statement to P.W. 298 in respect of Appellant’s 

extra-judicial confession of killing many army officers. Their 

evidence, no doubt, bears substance.  

The learned Deputy Attorney General lastly submits that 

trial court on proper appreciation of evidence rightly found him 

guilty of the offences and sentenced him accordingly and it 

does not warrants any interference. In above context, the Cr. 

Appeal filed on his behalf does not deserve any consideration.      

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  



 

 

6812 

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 298 and 311 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. 

P.W. 298 deposed-  
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‘AvbygvwbK mKvj 11.30 NwUKvi w`‡K J.CO. 6208  bv‡qK my‡e`vi 

ZvjyK`vi KvDmvi  Avj mn AviI K‡qKRb BDR  m`m¨ A ¿̄ mn Avgvi Awd‡m 

G‡m  Avgv‡K Mvwj  w`‡q e‡j  Avgiv A‡bK †mbv Awdmvi‡K  nZ¨v K‡i G‡mwQ| 

Zzwg GLv‡b wK K‡iv? H K_v e‡j Zviv Avgv‡K  †U‡b †nP‡o †ei K‡i Ges e‡j 

kvjv  ZvovZvwo A ¿̄‡b| GLbI A‡bK †mbv Awdmvi Gw`‡K †mw`K jywK‡q 

Av‡Q| Zv‡`i Ly‡R †ei K‡i nZ¨v Ki‡Z n‡e| bB‡j †Zvi Lei Av‡Q| wKQz¶b 

ci Zviv Ab¨ w`‡K P‡j †M‡j AvbygvwbK 12.00 NwUKvi w`‡K Avwg Avgvi 

nvRvixev‡Mi evmvq P‡j hvB Ges †mLv‡b Ae ’̄vb Kwi| evmv‡Z Ae ’̄vb Kv‡j  

wUwf‡Z  †`L‡Z cvB bv‡qe my‡e`vi ZvjyK`vi  KvDmvi Avjx wewfbœ wgwWqv-i 

mv‡_ D‡ËwRZ fv‡e e³e¨ w`‡”Q | we‡ ª̀vn PjvKvjxb wgwWqv KZ…©K M„nxZ wP‡Î 

Zvi Qwe Av‡Q| c‡i D³ Qwe Avgv‡K †`Lv‡bv n‡j Avwg H Qwe mbv³ Ki‡Z 

m¶g nB|’ 

P.W. 311 deposed-  

‘11
1
2  Uvq Avwg Store G hvB| ‡mLv‡b J C O 6208  bv‡qK my‡e`vi 

KvDmvi Avjx‡K S M G Kv‡a D‡ËwRZ Ae ’̄vq †`wL| †m e‡j A‡bK †mbv 

Awdmvi‡K nZ¨v Ki‡Z cvi‡jI GL‡bv A‡bK jywK‡q Av‡Q| Zv‡`i Ly‡R nZ¨v 

Ki‡ev| Zvi †Uwe‡j †ek wKQz ¸wj †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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Supplementary C.S. Accused No.6 JCO Nayeb 

Subeder/6091 Yunus Ali.  

Trial court charged the appellant under Sections 

302/382/34 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.45 Md. Samadul Haque  

 P.W.584 Rashidul Haque 

 P.W.590 Faruk Ahmed and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 45 Md. Samadul Hoque deposed that on 25.02.2009 

he was at golf ground. At about 9.30 A.M. he heard firing from 
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Darber Hall. He took shelter at ground floor in the office of 24 

Battalion. Thereafter he went behind the office and found the 

appellant Naik Subader Younus, Sepoy Juwel, Sweeper 

Majed Sarder with arms. The aforesaid BDR personnel torched 

the motor vehicle of Maj. Istiak. On 26.02.2009 he left 

Peelkhana at 3.00 P.M.  crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that he did not see any Minister, Army or police officer at the 

time of taking leave of Peelkhana at 3.00 P.M. on 26.02.2009. 

After coming out from Peelkhana he had no talk with Army, 

Police or Minister. He also did not make any report to the 

police station. He did not go either Lalbagh or New Market 

police station personally. His commander was killed on 

25.02.2009. He cannot say who was his commander when he 

joined. He had been in Peelkhana since 03.03.2009. Kaher 

Akanda, the investigation officer had his office in Peelkhana. 

He denied the suggestion that the Army officers investigated 

the case and they had their office in Peelkhana. He cannot say 

whether a Joint-Secretary investigated the case. At first he 

narrated the story to the commander. He cannot say when 
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Younus Ali was arrested. He cannot remember the number of 

the vehicle which was set fire. It was his duty to protect the 

government property but under the situation there was no 

alternative but to save his life. He did not get any opportunity to 

save either the officer or their properties. He was busy with 

himself. He used to live in soldiers’ Barak. On 26.02.2009 he 

came out with truck show ganji. Maj. Istiaq is alive. He 

happened to meet with him. Maj. Monir is also alive but he had 

no opportunity to meet with him. He cannot remember whether 

Maj. Istiak and Maj. Monir asked him of torching the vehicle. 

He denied the suggestion that he worked under the commander 

of Younus, but he worked in the same Battalion. He had no talk 

with investigation officer till 19.02.2011. He denied the 

suggestion that he did not see Subader Younus with arms and to 

set fire to the vehicle and that he deposed falsely in order to 

save his service.  

P.W.584 Rashidul Islam deposed that on the date of 

occurrence he attended Darbar. At the outset of occurrence he 

came out from Darbar and took shelter in Line No.2 of 24 

Battalion and on his way to Line he came to see some BDR 
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personnel to make firing towards Darbar and also came to see 

behind the garage 68696 Juel, the appellant 6091 Subeder 

Younus, 3534 Majed Sarder and some others. They all torched 

the motor vehicle of Maj. Ishtique and Maj. Monir.  

In cross-examination on behalf of appellant he stated that 

he did not know the whereabouts of Maj. Ishtique and Maj. 

Monir after the occurrence. He saw them after the occurrence. 

He served under Maj. Ishtique. He reported the occurrence to 

his commandant and was advised to depose before I.O. He 

deposed before I.O. on 20.20.2011. The appellant told to finish 

Maj. Ishtique. He denied the suggestion that he did not see the 

appellant torching any vehicle and that he deposed falsely 

against the appellant.  

P.W.590 Faruk Ahmed deposed that on 25.02.2009 he 

was in his office. At about 9.30 A.M he heard firing sound from 

the side of Darber. At 10.30 A.M. he came out from office and 

see 68696 Sepoy Shamim Al Mamun Juel along with the 

appellant 6091 Naik Subedar Yunus, 3534 sweeper Majed 

Sader and some others to set fire on private car of Maj. Ishtique 

and motorcycle of Maj. Munir. 
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In cross-examination on behalf of the appellant he stated 

that he deposed before the Court on 13.03.2013 (as P.W. 583). 

He came on that day to depose the same thing. He did not show 

any torched vehicle to I.O. and also did not see any seizing of 

such vehicle. At the time of joining he saw many torched 

vehicles. He showed the torched vehicles to the family 

members of Maj. Monir and Ishtique. He can’t say whether I.O. 

seized torched vechicles. He denied the suggestion that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant he stated 

that the appellant was taken on remand for 5 (five) days and not 

sent up in C.S. for want of adequate evidence. P.W. 590 is not a 

cited witness. Other P.Ws. remained in Peelkhana till 

submission of C.S. He denied the suggestion that at the 

instruction of BDR authority he implicated the appellant falsely 

by way of perfunctory investigation. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that, in fact, no substantive 

evidence appears against the appellant and as such he was not 
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sent up in 1st C.S. The appellant has been implicated in 

supplementary C.S. on the basis of belated statement of 

supplementary witnesses. Both the P.Ws. 45 and 584 admitted 

that they deposed before I.O on 20.2.2011. As per admission of 

I.O. P.W.590 is not a cited a witness. He was earlier examined 

as P.W. 583. He admitted in his cross-examination ‘13.3.2013 

Zvwi‡L Av`vj‡Z mv¶x w`‡q‡Q| GKB wel‡q AvR mv¶x w`‡Z G‡mwQ|’. In his 

deposition as P.W. 583 although he deposed of same sequence 

of torching the vehicles of Maj. Munir and Maj. Istiak but he 

did not depose of any implication of the appellant. Other P.Ws. 

also deposed torching of the vehicles of Maj. Munir and Maj. 

Istiak by the appellant. None of them disclosed any culpability 

of the appellant to any other offences. It is obvious that all the 

P.Ws. deposed as being tutored. Their evidence does not inspire 

any confidence.  

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

appellant guilty of the offences and sentenced him arbitrarily 

which warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant deserves consideration.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are eye witnesses to the occurrence. All the 

P.Ws. and the appellant hailed from 24 Battalion. Maj. Istiak 

and Maj. Monir also hailed from 24 Battalion. So, the appellant 

was properly identified by the P.Ws. as well as the vehicles of 
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Maj. Istiak and Maj. Monir. They deposed not only of torching 

the vehicles but also looking for army officers, specially of 

Maj. Istiak P.W.584 deposed-‘BDbym Avjx e‡j‡Qb BmwZqvK G‡m‡Q 

wKbv, †m †Kv_vq Av‡Q †LvR Ki Zv‡K LZg K‡i w`e’. It is apparent that 

the appellant played as an active rebellion. In view of the facts 

and circumstances of the case belated disclosure of evidence in 

no way shakes its credibility. Since it was merely omission, 

there was no legal bar to examine the witness 2nd time.  

Mr. K.M. Zahid Sarwar further submits that trial court on 

due assessment of evidence on record rightly found the 

appellant guilty of the offences and sentenced him accordingly 

and it does not warrant any interference.  In view of the above 

facts, the Cr. Appeal filed by the appellant does not deserve any 

consideration.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 45, 584 and 590 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. 

P.W. 45 deposed-  

‘Avwg Avgvi 24 e¨vUvwjq‡bi bxP Zvjvq Awdm K‡¶ Ae ’̄vb †bB| 

†mLvb †_‡K Awd‡mi †cQ‡b hvB I bv‡qK my‡e`vi BDbym, wmcvnx Ry‡qj, Svo–

`vi gv‡R` mi`vi‡K mk ¿̄ Ae ’̄vq †`wL| ZLb H 3 Rb †M‡i‡R _vKv †gRi 

gywb‡ii 1wU gUi mvB‡Kj †gRi BmwZqv‡Ki GKwU Mvox fvsPzi K‡i I cywo‡q 

†d‡j|’ 

P.W. 584 deposed-  
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‘MÛ‡Mvj ïi“ n‡j `ievi nj †_‡K †ei nB‡q  24 e¨vUvwjq‡b 2 bs 

‰mwbK jvB‡b Ae ’̄vb Kwi| hvIqvi c‡_ A‡bK mk¦̄ ¿ ˆmwbK †K ‡`wL Zviv `ievi 

n‡ji w`‡K ¸wj Qzi‡Z‡Q| M¨v‡i‡R wcQ‡b 6091 my‡e`vi BDbym, 68696 wmcvnx 

Ry‡qj, 3534 Svo„`vi gv‡R` mi`vi mn K‡qKRb †`wL| BDbyQ Avjx e‡j‡Qb 

BmwZqvK G‡m‡Q wKbv †m †Kv_vq Av‡Q †LvR Ki Zv‡K LZg K‡i w`e| Zviv 

mK‡jB †gRi BmwZqv‡Ki Mvox †gRi gwb‡ii gUi mvB‡Kj  R¡vwj‡q †`q I 

fvsPzi K‡i|’ 

P.W. 590 deposed-  

‘Abygvb 10
1
2  Uvq i“g †_‡K †ei n‡q ‡`wL 24 e¨vUvwjq‡bi wcQ‡b 

6091 bvt myt BDbym. 68696 wmcvnx kvwgg Avj gvgyb Ry‡qj 3534 Svoy`vi 

gv‡R` mi`vi mn †gRi gywb‡ii gUi mvB‡Kj I ‡gRi BmwZqv‡Ki private 

car fvsPzi K‡i Av¸b jvMvB‡Z‡Q | BDbym Avjx †mbv Awdmvi‡`i D‡Ï‡k¨ 

AK_¨ fvlvq MvwjMvjvR K‡i mk ¿̄ Ae ’̄v †KvqvUvi Mv‡W© P‡j hvq c‡i Avwg 

Awd‡m P‡j Avwm |’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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Supplementary C.S. Accused No.12 JCO/5259 Naib 

Subader Rafiqul Islam. 

Trial court charged the appellant under Sections 

302/149/34/382/ and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.38 JCO Naib Subader Md. Moniruzzaman 

 P.W.63 Lance Naik Asstt. Md. Nazimul Islam 

 P.W.93 Sepoy Md. Shahjahan Ahmed 

 P.W.283 Lance Naik Md. Jamal Hossain 

 P.W.456 JCO Subader Md. Eynul Hossain and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.38 Naik Subader Md. Moniruzzman deposed that he 

joined in RSU as trainer on 05.02.007. On 25.02.2009 he was in 

the class on 3rd floor. At about 9.30 A.M. he heard firing from 

Darber Hall. He came out on the Veranda. Afterwards he also 

heard firing and noise from 13 and 36 Battalions and saw BDR 

personnel to run towards Darber Hall. Naik Subader Matin 

rushed towards them and informed him of violence in Darber 

Hall. At about 11.00 A.M from class room of RSU he also 

came to see 42947 Habilder Shafiqul of RSU with Rifle and a 

pistol in front of RSU soldiers’ mess and 56700 Nazrul Islam, 

71297 of Md. Salim Miah of RSU to move forward with Rifle 

on the soldiers. At evening he came to know that the BDR 

personnel killed many army officers. It was announced in the 

mike that none of the BDR personnel would remain in Barak 

and they were directed to take stand by the side of wall with 

arms and if any BDR personnel is found with empty hand they 

would be killed. He went to the west of RSU cantonment at 

about 1.00 P.M. On the night following the day 25.02.2009, he 

came to see an ambulance to enter into RSU from the side of 

hospital and J.C.O. Subader Yousuf Ali getting down from 



 

 

6836 

ambulance with arms directed all in a loud voice to come down. 

At his direction 45596 Naik Kayum, 51857 Naik Nazrul, 52602 

J.C.O. Majibur Rahman the appellant 5292 J.C.O. Rafiqul, 

43347 Habilder Akter, 42947 Safiqul, 44274 Masud Iqbal, 

45199 Doud Ali, 52253 Shahi Akter assembled and joined with 

Yousuf.  Yousuf disclosed that they have killed 50/60 army 

officers and as such their dead bodies be graved to the west of 

the hospital and he ordered them to accompany him. Thereafter 

some of them in ambulance or some others on foot went to the 

side of the hospital. He came to see to bury the dead body of 

army officers together by the side of mortuary. Being afraid, he 

came back to 3rd floor of RSU and remained there till 4.00P.M.  

In cross-examination on behalf of the appellant, he stated 

that he did not take any arms. He did not depose how many 

BDR personnel were with mask. He denied the suggestion that 

he did not see anything.  

P.W.63 Lance Naik Asstt. Md. Nazimul Islam deposed 

that on 25.02.2009 he came to his office at 7.30. He heard firing 

in Darber at 9.30 A.M. He took shelter on 3rd floor of sainik 

line. At 12 noon Habilder Shafiqul went to RSU quarter with 



 

 

6837 

arms and asked him why he did not take any arms. At 9 A.M. 

he heard firing. He remained on 5th floor. Naik Kaium called 

him by bad names for coming down. When he was coming 

down he came to see Habilder Shafiqul, Akhter Ali, Masud 

Iqbal to go upwards. From 3rd floor he came to see number of 

BDR personnel. He also came to see Habilder Yousuf in front 

of them. There remained an ambulance stand by. At 1.15 A.M.  

Subedar Yousuf and Lance Naik Majammel went out with 

ambulance. The appellant Naik Subedar Rafiqul, Habilder 

Jakir, Naik Najrul, Naik Shahi Akhter, Habilder Shafiqul, 

Habilder Masud Iqbal, Habilder Akhter, Naik Kaium and Lance 

Naik Abed Ali followed the ambulance, Kaium was with spade 

in his hand and Zakir was with shovel. They went to the side of 

mortuary and buried the dead bodies of officers in mass grave. 

Defence declined to cross-examine him.  

P.W.93 Sepoy Md. Shahjahan deposed that he was the 

runner of Maj. Asad. On coming out from RSU at the 

instruction of Maj. Asad he came to see 52429 Gausul Azam  of 

13 Battalion with SMG and bundle of bullets.  Gausul Azam 

asked him why he was without arms. Being afraid he came 
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back to Barak. On the night at about 1.30 A.M. following the 

day 25.02.2009 he came to see from Veranda of 3rd floor–5046 

JCO. Yousuf Ali and three other BDR personnel to come at 

RSU. They called 43347 Habilder Akter, 39995 Habilder Zakir, 

44274 Habilder Iqbal, 45596 Naik Kayum,  53442 Mozzamel 

Hoque  to come down. Yousuf Ali threatened them to come 

down from the Barak otherwise they would be shot. Coming 

down therefrom he came to see Habilder Safiqul (42947) to 

unlock the store of RSU and Naik Kayum to take ‘®L¡c¡m, ®hmQ¡’ 

from the store and to get up on the ambulance. He also saw the 

appellant J.C.O. 5259 Naik Subader Rafiqul to stand on 

RSU. Subader Yousuf, Habilder Zakir, Naik Kayum and 

another soldier took him to the ambulance at arms point and 

they all were dropped at BDR hospital. There he three vehicles 

with dead bodies. He also came to see to grave the dead bodies 

to the west of the mortuary. 4887 J.C.O. Torab Hussan, 5279 

J.C.O. Monoranjan, 49995 Zakir, 45596 Naik Kayum, 43442 

Mozammel, 5046 J.C.O. Subader Yousuf, 51857 Naik Nazrul, 

57146 Saidul Islam, 52253 Naik Sahi Akter, 51668 Ohiduddin, 

53109 Abed Ali, 46625 Rafiqul Alam, 51295 Joynal, the 
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appellant 5259 Naik Subader Rafiqul, 43347 Habilder Akter, 

42947 Safiqul, 44274 Habilder Masum Iqbal and 44190 Driver 

Ali Hussain to grave the dead bodies. 

Cross-examination of JCO Naik Subader Torab Hussain 

has been adopted on behalf of the instant Appellant. In his cross 

examination he stated that had 6/7 BDR personnel were with 

him. They all were the members of RSU. They voluntarily 

came before him.  He did not see Najmul. Moniruzzaman was 

at the first step. Golam Kibria was on sitting position.  He 

denied the suggestion that he deposed before ASP Rawnakul. 

From veranda of RSU he came to hear firing for the 1st time. He 

cannot say whether Moniruzzman and Kibria entered there. He 

denied the suggestion that he along with Kibria went on 5th 

floor. He did not lose his sense.   

P.W.283 deposed that he attended Darber. Darber started 

at 9 A.M. At about 9.20/25 A.M. Sepoy Moyeen of 13 

Battalion entered into Darber and pointed arms towards D.G. 

DDG and other officers disarmed him. There raised a sound –

‘S¡−N¡’ and consequently all BDR personnel stood up. He came 

out from Darber. On his way to line, he waited for sometime 
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behind the Principal quarter and thereafter he came to RSU 

Line and remained there........................................... On the 

night following the day 25.02.2009 at about 1 P.M. an 

ambulance entered into the premises of RSU. 5046 JCO  

subedar Md. Yousuf Khan came down from that ambulance and 

asked all to come down from RSU line with loud voice. At his 

call the BDR personnel came down from RSU building taking –

‘®L¡c¡m ®hmQ¡, h¡m¢a’ therefrom and assembled and thereafter he 

was them to move towards hospital together with 39995 

Habilder Md. Zakir Hossain, 45596 Naik Md. Abdul Karim and 

some others. At the same time he also came to see 44274 

Habilder Masud Iqbal, the appellant 5259 Naib Subedar 

A.M.M. Rafiqul Islam, 51178 Hasanat Kamal, 59625 Sepoy 

Jashim Uddin, 54221 Lance Naik Majibar Rahman and 55459 

Lance Naik Md. Anowar to go towards hospital on foot. They 

all mass-graved the dead bodies of army officers including that 

of D.G by the side of mortuary of the hospital. 

In cross-examination on behalf of the appellant he stated 

that he joined in RSU Headquarter on 16.02.2009. He left 

Darber at about 9.45 A.M. On his way to Line from Darber he 
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had not talk with any soldier. He waited behind the principal 

quarter for about 5/7 minutes. There remained some other 

soldiers but he can’t remember their name. He reached at RSU 

Line at about 10/10.05 A.M. He remained in RSU Line till 5 

P.M. on 26.02.2009. In RSU there were two 5 storied building. 

The bath room in RSU was behind sainik mess. He took shelter 

behind sainik mess and bath room. He denied the suggestion 

that he did not join in RSU, Dhaka Zone, on 16.02.2009. BDR 

hospital was 400 yards away from RSU building. He denied the 

suggestion that the distance was about 7 hundred yards. Having 

aforesaid he went to mortuary behind hospital on the night 

following the day 25.02.2009. He denied the suggestion that 

mass-graving could not be viewed from mortuary. He can’t say 

whether the appellant Hibilder Zakir was the soldier of ‘C’ 

category. He denied the suggestion that he did not see any 

occurrence from RSU and that he deposed falsely.  

P.W.456 JCO Subader Md. Eynul Hossain deposed that 

on 25.02.2009 he was in his office. At 9.30 A.M. he heard firing 

from the side of Darber. Later on, he came to know that there 

happened firing in Darber. At 11.00 A.M. through window he 
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came to see 42947 Shafiqul standing with Rifle in front of mess 

of the Barak. At about 5.15 P.M. he also came to see 56700 

Lance Naik Nazrul Islam with Rifle to move towards M.P. 

garage and came back to garage after 5 minutes. At 6.00 P.M. he 

went to his room in JCO mess. On his way he saw an empty 

ambulance and beside the ambulance he came to see 43347 

Akhter Hossain and JCO 5046 Subeder Yousuf with agitated 

mood. They were saying where the dead body of army officers 

be taken and what will be done. There he also came to see 49075 

Naik Younus, 52708 Abul Hasan. The above BDR personnel 

went to mortuary under the leadership of Subeder Yousub and 

Akhter. They were saying that the dead body of army officers be 

buried. At about 6.40 he came up on 4th floor in the Barak. At 

about 1.00 A.M. on the night he heard a hue and cry. From 

veranda he came to see an ambulance. He came to see 5046 

Yousub Ali, the appellant 5259 Rafiqul, 52253 Shahi Akhter 

with arms beside an ambulance. They had also Shovel in their 

hand. They went towards mortuary with Yousub Ali and got up 

in the ambulance. Some BDR personnel also proceeded on foot. 
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Subeder Yousuf afterwards told him that the dead body of the 

officers have been graved to the west of the mortuary.  

In cross-examination on behalf of the appellant he stated 

that on the way from RSU to hospital there were two Battalions. 

BDR hospital was 200/250 yards away from RSU. On 25-26 

Feb, 2009 he had no communication with any soldier but he 

asked the BDR personnel not to participate in the rebellion. 

Nobody asked him to go behind the hospital under the situation. 

JCO mess was 50 yard away from his unit. He deposed before 

the I.O. on 09.04.2009 and further deposed on 22.02.2011. He 

deposed before the I.O. on 22.02.2011 that he along with JCO 

Rafiqul and some others went to the side of mortuary beside the 

ambulance with shovel. But he did not depose so on 09.04.2009 

having afraid of the accused. He denied the suggestion that in 

order to escape himself he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 05.04.2009 and took remand 

for 9 days. For want of sufficient evidence he submitted C.S. 

against the Appellant as non-sent up accused in serial No.690. 
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He recorded the statement of P.W.456 on 09.04.2009 and also 

recorded another statement on 22.02.2011. He did not depose 

the name of the appellant on 09.04.2009. He recorded the 

statement of P.W.63 on 18.04.2009 and that of Golam Kibria 

on 21.11.2009. He denied the suggestion that Golam Kibrai 

made allegation against P.W.63. He recorded the statement of 

P.W.93 on 02.08.2009. In his statement there was no reference 

of the appellant. He recorded the statement of P.W.38 on 

20.02.2011 and that of P.W.283 on 22.02.2011. P.W.38 and 

283 remained in Peekhana untill submission of first C.S. He 

denied the suggestion that he procured the witnesses and 

implicated the accused in supplementary C.S. falsely.  

Mr. Julfiqure Matin, the learned Advocate appearing on 

behalf of appellant along with Md. Dewan Mustofa Chawdhary 

submits that prosecution procured the witnesses referred above 

to implicate the Appellant falsely. P.W 654, the investigation 

officer admitted that he did not sent the Appellant first for want 

of sufficient evidence. He submitted first C.S showing the 

Appellant as non-sent up accused in serial No. 690 and thus it is 

apparent that he procured P.Ws. 38, 283 and 456 during further 
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investigation and implicated in C.S as supplementary accused. 

The investigation officer himself admitted in his cross 

examination that he recorded the 161 statement of P.W. 38 on 

20.02.2011 and P.W. 283 on 22.02.2011. P.W. 456 admitted in 

his cross-examination that he deposed before I.O on 09.04.2009 

and 22.02.2011. He further admitted that in his deposition 

before I.O on 09.04.2009 he did not depose that he went beside 

mortuary and told the Appellant to go towards mortuary with 

Shovel on 22.02.2011. P.W 654 the investigation officer also 

admitted that P.W. 456 did not depose of the Appellant in his 

161 statement on 09.04.2009. Thus the evidence of P.Ws 33, 

283 and 456 appears unreliable as being tutored at the instance 

of the prosecution. P.W. 63 admittedly took shelter on 5th floor 

of R.S.U building and his claim of seeing the Appellant to go 

towards mortuary on the night following the day 25th Feb at 

11.15 also appears impracticable and unreliable. P.W. 93 

admits that he was also in the Line of R.S.U. He simply claims 

to see the Appellant to stand by and later on, claims to see him 

in graving dead bodies. From his testimonies it appears that he 

accompanied the other accused to go towards mortuary by 
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ambulance and it is apparent that he himself was an accomplice 

and his evidence in view of the above fact does not bear any 

credibility.  

Mr. Julfiqure Matin further submits that no credible, 

reliable evidence appears to support the charges as framed 

against the Appellant as and he was convicted and sentenced 

merely on surmise and conjecture and as such the impugned 

order warrants due interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the Appellant and all the P.Ws hailed from R.S.U. (Rifle 

Security Unit). Both the P.Ws 38 and 63 saw the Appellant with 

arms and identified him with his Regiment No. and as such 

there is no doubt to the identification of the Appellant. P.W. 38 

saw the Appellant with arms and move towards mortuary and to 

say him in graving the dead bodies of army officers. P.W. 63 

also saw him to go towards mortuary. The Appellant 

accompanied Yousuf under whose leadership other rebellions 

moved towards mortuary and graved the dead bodies. Since no 

cross examination was made on behalf of the Appellant his 

testimony remains unembellished and no reason stands to 

disbelieve him. P.W 93 also saw the Appellant to stand by in 

R.S.U and thereby move towards mortuary under the leadership 

of Subedar Yousuf Habilder in graving dead bodies. He was 

cross-examined on behalf of the Appellant but his testimony 

also remains unshaken, unembellished. P.Ws 283 456 also 
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deposed of participation of the Appellant in mass graving of the 

dead bodies of the army officers beside mortuary. It is true that 

P.Ws. 38, 283 were examined by the investigation officer 

during further investigation but for the aforesaid reason their 

testimony can’t be left out of consideration P.W. 456 also 

examined earlier on 09.04.2009 and he deposed of the 

Appellant in his earlier statement which appears merely a 

human mistake. 

The learned Deputy Attorney General lastly submits that 

the testimony of the P.Ws are corroborative and thus reliable, 

credible and trustworthy. Trial court on proper assessment of 

the evidence on record rightly found the Appellant guilty of the 

offences and sentenced him accordingly and it does not warrant 

any interference. The Cr. Appeal filed on his behalf be 

dismissed accordingly.              

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 38, 63, 93, 283 and 

456 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. saw the appellant with arms in unlawful 

assembly to participate to the occurrence specially in mass 

grieving of the dead bodies of the army officers beside 

mortuary. P.W.38 also saw him with arms.  

P.W.38 deposed 

“25/2 ivwÎ 1 Uvi mgq nvmcvZv‡ji w`K †_‡K  GKwU G¨vgey‡jÝ RSU 

Gi wfZi cÖ‡ek K‡i| G¨vgey‡jÝ †_‡K †R, wm, Gm my‡e`vi BDmye Avjx 

mk ¿̄ Ae ’̄vq  †b‡g D‡ËwRZ K‡Ú mevB‡K bxP bvg‡Z e‡jb| ZLb Zvi 

Wv‡K mk ¿̄ Ae ’̄vq 45596 bv‡qK KvBqyg 51857 bv‡qK 
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bRi“j,52602 gwReyi ingvb †R,wm,I 5259 iwdKzj, 43347 

nvwej`vi Av³vi 42947 mwdKzj 44274 gvmy` BKevj,45199 `vD` 

Avjx 52253 kvnx Av³vi RSU mn mK‡j  BDQz‡ei m‡½ GKwÎZ nq| 

BDmye e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ Zv‡`i jvk 

†d‡j ivLv  wVK bv jyKv‡q ivL‡Z n‡e †m Rb¨ nmwcUv‡ji cwðg cvk 

MZ© K‡i jvk jyKv‡bvi e¨e ’̄v Ki‡Z n‡e| †Zvgiv Avgvi m‡½ Pj| ZLb 

†KD †KD G¨vgey‡j‡Ý †KD †KD cv‡q †n‡U nvmcvZv‡ji cv‡k¦© hvq  Avwg 

gviPzqvixi cv‡k wM‡q †mbv Awdmvi‡`i jvk Kei w`‡Z †`wL|” 

P.W.63 deposed 

“ivwÎ 9 Uvi w`‡K PxrKvi ïwb| Avwg 5g Zvjv Ae ’̄vb †bB| ZLb bv‡qK 

KvBqyg MvjvMvj K‡i bvgvi Rb¨ Avwg bvg‡Z _vK‡j nvwej`vi kwdKzj, 

Av³vi Avjx, gvmy` BKevj‡K Dc‡i DV‡Z †`wL| Avwg 3q Zvjvq ‡_‡K 

†`wL †ek wKQz wewWAvi m`m¨ Av‡Q| mvg‡b my‡e`vi BDmye Avjx `vov‡bv 

wQj| ZLb GKwU G¨v¤̂y‡jÝ `vov‡bv wQj| ivwÎ 1-15 wgt my‡e`vi BDQze 

j¨vÝ bv‡hK †gvRv‡¤§j G¨v¤̂y‡jÝ wb‡q †ei n‡q hvq| wc‡Q wc‡Q bv‡qK 

my‡e`vi iwdKzj, nvwej`vi RvwKi| bv‡qK bRi“j, bv‡qK kvnx Av³vi, 

nvwej`vi kwdKzj, nvwej`vi gvmy` BKevj nvwej`vi Av³vi,bv‡qK 

KvBqyg Ges j¨vÝ bv‡qK Av‡e`Avjx‡K †h‡Z †`wL| KvBqy‡gi nv‡Z 

Kz`vj †`wL| nvwej`vi Rvd‡ii Kv‡Q †ejPv †`wL| Zviv giPzqvixi Kv‡Q 

hvq Ges Awdmvi‡`i g„Z †`n MYKei †`q|” 
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P.W.93 deposed 

“25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A ¿̄avix wb‡q RSU †Z 

Av‡m| ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 

44274 nvwej`vi BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j 

nK RSU mK‡j Zviv ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| 

BDQye Avjx e‡j jvBb †_‡K †b‡g Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g 

†`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q RSU Gi Store Gi Zvjv 

Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q G¨v¤§y‡j‡Ý DVvq| 

JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z †`wL| 

my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K 

bvwg‡q †`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 

3 Uv Mvox‡Z ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| 

knx` †mbv Awdmvi‡`i jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| 

giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL Zviv n‡jb JCO 4887 †Zvive 

û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 45596 bv‡qK KvBqyg 

53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 bv‡qK bRi“j, 

57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 Iwn`DwÏb, 
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53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 5259 

bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK 

Avjx û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|” 

P.W.283 deposed 

“25-2-09 Zvs w`evMZ iv‡Î A_©vr 26-2-09 Zvs 01.00 NwUKvq 

†nWjvBU R¡vwj‡q 1wU G¨v¤̂y‡jÝ RSU Gi Af¨šÍ‡i cÖ‡ek K‡i| H 

Ambulance n‡Z JCo 5046 my‡e`vi †gvt BDmyd Avjx Lvb A ¿̄ mn 

bx‡P bv‡gb Ges ˆmwbK jvB‡bi bxP †_‡K D‡ËwRZ K‡Ú RSU jvBb 

n‡Z mKj‡K bx‡P bvg‡Z e‡jb| Zvi Wv‡K RSU Building n‡Z 

†Kv`vj, †ejPv I †MbwZ mn bx‡P †b‡g GKwÎZ n‡q Ambulance Gi 

K‡i 39995 nvwej`vi †gvt RvwKi †nv‡mb †ejPv mn 45596 bv‡qK 

†gvt Avãyj KvBqyg mn AviI A‡bK‡K nvmcvZv‡ji w`‡K ‡h‡Z †`wL| 

GKB mg‡q cv‡q †n‡U mk ¿̄ Ae ’̄vq  5259 bv‡qe my‡e`vi G‡KGg 

iwdKzj Bmjvg 44274 nvwej`vi gvmy` BKevj, 51178 j¨vt bvt 

nvmbvZ Kvgvj †MbwZ mn 59625 wmcvnx Rwmg DwÏb 54221 j¨vt bvt 

gwReyi ingvb ivB‡dj mn Ges 55459 j¨vt bvt †gvt Av‡bvqvi 

†nv‡mb‡K nvmcvZv‡ji w`‡K †h‡Z †`wL| Zviv mK‡j nvmcvZv‡ji 

giPzqvixi cv‡k¦© wWwR mn wbnZ †mbv Awdmvi‡`i Mb Kei w`‡q‡Q|” 
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P.W.456 deposed 

“ivwÎ 1  NwUKvq Mvox I †jvK  WvKvWvwKi  kã ïwb| eviv›`vq `vwo‡q  

†`wL 1 wU  G¨vgy‡jÝ cv‡k¦© 5046 BDQye Avjx 5259  iwdKyj,  52253  

kvnx Av³vi mk ¿̄ Ae ’̄vq `vov‡bv| Zv‡`i nv‡Z †ejPv wQj|  Zviv 

BDQye Avjxi m‡½ giPyqvixi w`‡K hvq|  G¨v¤̂y‡jÝ  D‡V|  wKQy  m`m¨ 

cv‡q †n‡UI hvq| my‡e`vi  BDQye  c‡i wd‡i  G‡m Rvbvq giPyqvixi 

cwðg cv‡k¦©  MZ©  K‡i  Awdmvi‡`i jvk Kei  w`‡q G‡m‡Q|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the condemner/appellant 

guilty of the offence under Sections 302/34/149 of the Penal 

Code and sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified  under Sections 302/149/34 of the Penal Code and the  
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sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

Supplementary C.S. Accused No.13 Lance Naik/52826 

Md. Mahtab Uddin. 

Trial court charged the Appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.322 Md. Ashraful Alom 

 P.W.323 Md. Mahbub Alom 
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 P.W.455 Ashraf Ali 

 P.W.498 Mahbubul Alom and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

P.W.322 Md. Ashraful Alom deposed that on 25.02.2009 

he attended Darbar. At about 9.25 A.M. Sepoy Moyeen entered 

into Darber. Officers disarmed him. Sepoy Kazal ran away. He 

came on 2nd floor of RSU. The rebellions were asking for taking 

arms. He remained in the Line. On the night following the day 

25th Feb, 2009 he came to see a white ambulance. He also came 

to see the Appellant 52826 Lance Naik Mahatab, 51178 

Hasanat Kamal and 61993 Lance Naik Asstt. Emdad with ‘-

†K¡c¡m-®hmQ¡’ to move towards hospital following the ambulance. 

There they graved the dead bodies of army officers en-masse.  

In cross-examination on behalf of the Appellant he stated 

that he knew the Appellant Mahtab. He had his good relation 
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with him. He denied the suggestion that the Appellant had no 

participation in mass graving and that he deposed falsely.  

In cross-examination on behalf of Lance Naik Hasnat 

Kamal he stated that he deposed before I.O on 23.02.2011. He 

was on 5the floor of R.S.U. Mortuary was 500 yard away from 

R.S.U. He did not go to the place of mass-graving. 

P.W.323 Md. Mahbub Alom deposed that on 25.02.2009 

he attended Darber. Sepoy Moyeen pointed arms. Officers 

disarmed Moyeen. Sepoy Kazal ran out from Darber. He also 

left Darbar and came to RSU building. He saw BDR personnel 

to make firing. He remained in T&T building. At 11.30 the 

Appellant Lance Naik Mahatab directed him to kill army 

officers. Then he came out therefrom and took shelter in the 

Line of RSU. On the night following the day 25.02.2009 after 

1.00 A.M. he came to see 61993 Emadadul Hoq, the Appellant 

Mahatab along with some other BDR personnel going towards 

mortuary and graving the army officers. The Appellant 

Mahatab coming back to the Line expressed that they have 

graved all dead bodies including that of D.G.  
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In cross-examination on behalf of the Appellant he stated 

that he knew Mahtab from earlier and he had good relation with 

him. He deposed before I.O. on 22.10.2011. He can’t say 

whether Mahtab was driver. He was a trainer. He denied the 

suggestion that he deposed falsely as being tutored.  

P.W. 455 Md. Ashraf Ali deposed that on 25.02.2009 he 

attended Darber. Darber started at about 9.00 A.M. At 9.20 A.M. 

Sepoy Moyeen and Kajal entered into Darber with arms and 

Sepoy Moyeen pointed arms towards DG. The officers who took 

seat beside DG, disarmed Moyeen. Kajal ran away. All the BDR 

personnel stood up shouting ‘S¡−N¡’. He came out to his unit and 

took shelter on 2nd floor of MT building. At 11.00 A.M. he 

happened to see in front of RSU dining hall Habilder 42947 

Shafiqul with Pistol, JCO 4046 Yousuf Ali with SMG, 51077 

Naik Obaidullah and the Appellant 52826 Mahtab Ullah with 

Rifle and on firing. At about 16.30 hours he also came to see 

51077 Naik Obaidullah with Rifle in RSU field. 

…………………………………………... 

In cross-examination on behalf of the Appellant, he denied 

the suggestion that he deposed falsely.  
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P.W. 498 Lance Naik Driver Sayeed Mahbubul Alam 

deposed that on 25-26 Feb, 2009 he was on duty at RSU. He 

brought Maj. Asad to his office at 8.00 A.M. Afterwards he 

remained in M.T. Line. At 9.30 A.M. there was firing in Darber. 

Many BDR personnel came back to Barak. There was 

announcement in the mike for taking arms. At evening he 

remained in Barak. On the night at 1.00 hours following the day 

25.02.2009 he came to see from veranda an ambulance and BDR 

personnel. Among them he could identify Sepoy JCO 5046 

Yousuf Ali, 45199 Habilder Doud Ali, 51857 Nazrul, 52602 

Mojibor, 55953 Abul Kalam, 59625 Jashim, 52253 Shahi 

Akhter, 54221 Mojibor, 55451 Anowar, 61993 Emdadul Hoaue, 

the Appellant 52826 Mahtab with arms. He also came to see 

some others with spade and shovel. He heard JCO 5046 Subeder 

Yousuf to say that they killed 50/60 army officers and it would 

not be wise to leave their dead bodies open and the dead bodies 

be burried beside mortuary. Afterwards, Subeder Yousuf Ali and 

some others went towards mortuary. He went beside mortuary 

and found the accused digging earth and Subeder Yousuf to 

supervise the work in graving the dead body.  
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In cross-examination on behalf of the Appellant, he stated 

that Driver’s Barak was on 2nd floor of MT building. Soldiers’ 

mess and soldiers’ Barak were side by side. He was the driver of 

Maj. Asad for pretty long time. Subeder Yousuf confessed of 

killing. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was shown arrest on 28.02.2011 and 

taken on remand for 2(two) days.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that P.W.322 is a witness to 

supplementary C.S. He admitted that he deposed before I.O on 

23.02.2011. He claims to see the Appellant at 1.00 A.M. on the 

night following the day 25.02.2009 to go towards mortuary and 

mass-graving the dead bodies of army officers from mortuary 

but he admitted in his cross examination-‘B¢j NZLh−ll Øq¡−e  k¡C 

e¡C, and further admitted RSU ®b−L qp¢fV¡−ml jlQ¥u¡l£ 500 NS c§−l’. 

In view of the above facts his claim of seeing the Appellant in 

mass-graving of the dead bodies of army officers appears 

unacceptable, unreliable and untrustworthy. His belated 
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statement also does not inspire any confidence. P.W. 323 

remained in the Line of R.S.U. He also claims to see the 

Appellant on the night after 1.00 A.M. following the day 

25.02.2009 ‘¢X¢Spq ph¡l m¡n j¡¢V Q¡f¡ ¢c−u H−p¢R’. He admitted in 

his cross-examination that he deposed before I.O. 22.02.2011. 

Unlike the evidence of P.W. 322 his evidence also appears 

unreliable, unacceptable and unworthy of credit. P.W. 455 

claims to see the Appellant with arms and to make firing from 

2nd floor of M.T. building. But it appears that it is an 

embellishment of his earlier statement before I.O. He admitted 

that he deposed before I.O. twice on 09.04.2009 and 23.02.2011 

and he did not depose on 09.04.2009-‘−hm¡ 11 V¡l pju ¢e‡ ª̀vnxiv 

pnÙ» ¢Rm ®p Lb¡ 9/4/2009 a¡¢l−Ml Sh¡eh¾c£−a h¢m e¡C’. He further 

admitted in his cross-examination 25.02.2009 a¡¢l−M l¡¢œ 1 V¡u 

k¡−cl ®c−M¢R a¡−cl Lb¡ 9/8/2009 a¡¢l−Ml Sh¡eh¾c£−a h¢m e¡C’. His 

supplementary statement at belated stage can’t be relied on as 

being tutored. P.W. 498 claims to see the Appellant with arms 

at 1.00 A.M. on the night following the day 25.02.2009 from 

the Line of M.T. building. He also claims to see the Appellant 

and in mass-graving the dead bodies from the side of mortuary. 
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His presence at the side mortuary proves that he was an accused 

and now deposed falsely against the Appellant to escape 

himself and as such his evidence can’t be relied on. It is an 

admitted fact that during investigation he was arrested and 

taken on remand and kept in police custody for several months. 

I.O. admitted that arms was recovered from his residence if not 

from his possession. Undeniably he was an accomplice and thus 

his evidence cannot be relied on and it is apparent that he 

deposed falsely to escape himself from the liability. 

Mr. Islam further submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. Consequently, Cr. Appeal filed 

on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. and the Appellant hailed from R.S.U and thus 

there is no doubt to the identification of the Appellant by the 

P.Ws. All the P.Ws. are eye witnesses to the occurrence. P.Ws. 

322, 323 and 498 deposed of participation of the Appellant in 

mass-graving of the dead bodies beside mortuary. P.Ws. 455 

and 498 saw the Appellant with arms and on firing. There is no 

legal bar in recording statement of witness twice. The 

corroborative statement of the P.Ws. bears substance. I.O 

admitted that no arms was recovered from his possession and as 

such he can’t be termed as an accused for merely taken in 
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police custody or remand. Trial court on proper appreciation of 

evidence rightly found him guilty of the offences and sentenced 

him according and it does not warrant any interference. In view 

of above facts, Cr. Appeal filed on his behalf does not deserve 

any consideration.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 322, 323, 455 and 

498 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.Ws. 455 and 498 referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object. P.Ws. 322, 323 

and 498 saw him to mass graving to dead bodies.  

P.W. 322 deposed-  

‘Avwg wWwR Av‡`k g‡Z RSU Gi wØZxq Zjvq Ae ’̄vb Kwi| we‡ ª̀vnxiv 

A ¿̄ †bIqvi Rb¨ Avnevb K‡i| 25/26 Zvwi‡L Avwg jvB‡b Ae ’̄vb Kwi| 26 

ZvwiL ivZ 1/1 1/2 Uvi mgq BDwb‡U cÖ‡ek K‡i I jvB‡b `vo Kivq| Avwg 

ZvwK‡q †`wL 1 Uv mv`v G¨v¤¦‡jÝ| G¨v¤¦‡j‡Ýi wc‡Q 52826 j¨vÝ bv‡qK 

gvnZve, 51178 nvmbvZ Kvgvj I 61993 j¨vt bvt mnKvix mnKvix Gg`v`‡K 

†Kv`vj †ejPv wb‡q nmwcUv‡j †h‡Z †`wL| †mLv‡b wbnZ Awdmvi‡`i MbKei 

†`q| gvnZve D”P m¦‡i e‡j wWwR mn A‡bK‡K gvwV Pvcv w`‡qwQ|’ 

P.W. 323 deposed-  

‘Avwg I & T wewìs G Ae ’̄vb Kwi| †ejv 11-30 wgt j¨vÝ bv‡qK 

gvnZve e‡j GLv‡b wK K‡iv †m e‡j Avgiv †mbv Awdmvi‡`i gvi‡Z cvwi †Zvgiv 

cvi‡ebv †Kb? †m †mbv Awdmvi‡`i ¸wj K‡i nZ¨v Kivi wb‡ ©̀k †`q Avgv‡K| 

Avwg ZLb P‡j Avwm| c‡i R.S.U Gi ‰mwbK jvB‡b Ae ’̄vb Kwi| 25/2/09 

ivwÎ 1 Uvi c‡i 61993 Gg`v ỳj nK I gvnZve mn wKQy wewWAvi m`m¨ 
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nmwcUv‡j gviPyqvixi w`‡K hvq Zviv †mbv Awdmvi‡`i MbKei †`q| gvnZve 

jvB‡b G‡m e‡j wWwR mn mevi jvk gvwU Pvcv w`‡q G‡mwQ|’ 

P.W. 455 deposed-  

‘wWwR  Gi K_v D‡c¶v K‡i ‰mwbKiv  †ei n‡q hvq|  c‡i  Avwg  

BDwb‡U  P‡j Avwm MT   `vjv‡bi  2q  Zvjvq  Ae ’̄vb Kwi|   11 Uvq RSU  

WvBwbs   n‡ji mvg‡b  42947   nvwej`vi  kwdKzj‡K  wc Í̄j  JCO  5046  

BDmyd  Avjx‡K SMG  51077  bv‡qK  Ievq ỳj−v‡K  ivB‡dj I  52826   

gvnZve Dj−v  ivB‡dj  mn AviI wKQy   mk ¿̄   wewW Avi  †`i‡K   ¸wj  

Ki‡Z†`wL|’ 

P.W. 498 deposed-  

‘25/02/09 ivwÎ 1 Uvq eviv›`vq G‡m ‡`wL 1Uv G¨v¤̂y‡jÝ I A‡bK 

ˆmwbK JCO 5046 BDQze Avjx, 45199 nvwej`vi `vD` Avjx, 51857 bRiæj, 

52602 gwRei, 55953 Aveyj Kvjvg 59625 Rwmg, 52253 kvnx Av³vi 

54221 gwRei, 55451 Av‡bvqvi 61993 Gg`v ỳj nK 52826 gvnZve †K 

mk ¿̄ Ae ’̄vq †`wL| AviI K‡qKRb‡K Kz`vj †ejPx nv‡Z †`wL| JCO 5046 

my‡e`vi BDQze e‡j Avgiv 50/60 Rb †mbv Awdmvi‡K nZ¨v K‡iwQ| Zv‡`i jvk 

†d‡j ivLv wVK bq| G¸wj jywK‡q †dj‡Z n‡e| giPzqvixi cwð‡g jyKv‡bvi 

e¨e ’̄v Ki‡Z n‡e| c‡i  my‡e`vi BDQze mn AvmvgxMb giPzqvixi cv‡k hvq| 



 

 

6874 

Avwg giPzqvixi cv‡k wM‡q ‡`wL Avgvi ewb©Z Avmvgxiv mn A‡b‡K giPzqvixi 

cwðg cv‡k©¦ MZ© Lywo‡Z‡Q| c‡i †mbv Awdmvi‡`i jvk gvwU Pvcv †`Iqv nq|’ 

 All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 
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Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

Supplementary C.S. Accused No.24 Pachok/3469 Md. 

Rafiqul Islam. 

Trial court charged the appellant under Sections 

302/149/34/201 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.172 Pijus Kanti Sarkar 

 P.W.299 Hatem Ali 

 P.W.467 Hemayetul Huda and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 
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aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

 P.W.172 Lance Naik 56766 Pijush Kanti Sarkar deposed 

that on 25.02.2009 at about 8.20 A.M. he went out with the 

referred patient to different hospitals and came back to 

Peelkhana at 9.40 through gate No.3. In front of Munshi Abdur 

Rouf College he came to see BDR soldiers with arms in hand 

and wearing ‘−L−j¡ ®N¢” J g¥m c¨v›U’ and to run hither and thither. 

Crossing primary school he also came to see Lt. Col. Razzaque 

to run towards hospital from Darber. He picked up Lt. Col. 

Razzaque in his ambulance. From him he came to know that at 

9.30 BDR personnel fired in Darber. He took Lt. Col. Razzaque 

in the hospital and went to his duty room. Therefrom he heard of 

repeated firing. At about 5.00 P.M. he came to see Lance Naik 

Assistant Rezaul Karim to enter into hospital with arms and to 

move for army officers. He was saying that no army officer 

should be escaped and to inform him of army officer. He also 

came to see the appellant Cook 3469 Md. Rafiqul Islam of 32 

Rifle Battalion with arms and in BDR uniform inside 

Peelkhana. He came to know from Cook 3118 Md. Hatem Ali 
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and other BDR personnel that the appellant Cook Rafiqul Islam 

looted the belongings of Lt. Col. Akbor from his residence in 

Peelkhana. 

 In cross-examination on behalf of the Appellant, he stated 

that he went to Ôü`‡ivM, c½y I P¶zÕ hospitals with 6 patients. He 

came back to Peelkhana through gate No.3. He cannot say 

whether guard commander Habilder Taher was there in the gate. 

He also cannot say whether all the gates were closed after 

commencement of Darber. He denied the suggestion that he did 

not enter into Peelkhana at 1.20 hours. He denied the suggestion 

that on 25.02.2009 gate No.3 was under lock and key by RP and 

Habilder Taher. He was on duty of ‘out ambulance’. He deposed 

before the I.O. Cook Rafiqul Islam came to Peelkhana prior to 

25.02.2009 and remained in hospital Barak. He was not admitted 

in hospital. He was on outdoor treatment. He did not serve with 

Rafiqul Islam but he knew him from earlier. On 25.02.2009 and 

26.02.2009 he was in hospital. He deposed before the I.O. on 

24.02.2011. he heard earlier that Kaher Akauda was the I.O. of 

the case. Immediately after the occurrence he narrated the story 

to his commanding officer. His commanding officer asked him 
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to depose before the I.O. in time. His commander was Lt. Col. 

Abdus Salam. Lt. Col. Saidur Rahman was commander-in- 

charge but he did not narrate the story to him. Sepoy Driver 

Shukur Ali was on duty with him. He cannot say whether I.O. 

received the list of 6 patients. Naik Subeder Hasim Uddin was 

ward master. He saw him with usual uniform on the date of 

occurrence. He cannot say whether Hashem Uddin made 

direction to different persons. He denied the suggestion that he 

did not go outside of the hospital on the date of occurrence and 

that he deposed falsely.  

 P.W.299 Pachok Hatem Ali deposed that on 25.02.2009 at 

6.00 A.M. he attended at the residence of Lt. Col. Fazlay Akbor. 

He served breakfast to Lt. Col. Fazlay Akbor and afterwards he 

also took breakfast. Later on, while he was preparing lunch, 

runner of Lt. Col. Fazlay Akbor informed his wife of the 

occurrence. He himself heard of firing at about 9.30/9.45 A.M. 

Thereafter, he closed door of the residence. On 26.02.2009 at 

4.30 P.M. some superior officers of the government nocked at 

the door and they all came out including the wife of Lt. Col. 

Fazlay Akbor. At that time, he came to see the appellant Packok 
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3469 with uniform and arms. The appellant asked him why he 

did not kill them and abuse him bitterly. At one stage the 

appellant and others Sepoy looted away the valuable articles 

from that residence.  

In cross-examination on behalf of the appellant, he stated 

that the appellant Rafiq was the cook of outside unit. He came at 

BDR hospital for his treatment. He denied the suggestion that 

the appellant remained in the hospital and he did not threaten 

him or ask him anything and that he deposed falsely implicating 

the appellant. 

P.W.467 Naik Medical Assistant 36770 Md. Hemayetul 

Huda deposed that on 25-26 Feb, 2009 he was on duty at BDR 

hospital. On 25.02.2009 he was present in Darber. Sepoy 

Moyeen and Kajal entered into Darber with arms. Sepoy 

Moyeen pointed arms towards DG. Other officers disarmed him. 

Kajal ran away. DG asked BDR personnel that he will hear 

every one but BDR personnel left Darber. At one stage he also 

came out from Darber. At about 10.00 A.M. he came back to 

hospital. He remained there for half an hour and thereafter on his 

way to Accounts Section he came to see Habilder 30109 
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Humayun Kabir with SMG and Sepoy 80090 Ripon with Rifle in 

MI room. At 12.30 on his way to mess he came to see 61813 

Rezaul Karim to go to hospital with arms. At 8.00 P.M. 30109 

Humayun Kabir asked Medical Assistant Hasim Uddin for sprit 

to burn the dead bodies.  During the occurrence he further came 

to see the appellant 3469 Cook Rafiqul with arms and to move 

with agitated mood. On 26.02.2009 at 9.45 A.M. he further came 

to see 30109 Humayun Kabir with pistol and grenade. He also 

found 78100 Lalin Chakma with SMG on the roof of soldier’s 

mess. He further came to know from Cook 3118 Hatem Ali that 

the appellant Cook 3469 Rafiqul looted the belongings of the 

residence of Lt. Col. Fazlay Akhter.  

In cross-examination on behalf of the appellant, he 

admitted that he did not depose before I.O. on 15.07.2009 as of 

Kajal and Rafiq. He denied the suggestion that he deposed 

falsely against Kajal. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of the above 

P.Ws. referred above is vague and unspecified. P.W.172 claims 

to see the Appellant with arms but did not specify when and 
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where he saw the Appellant. His evidence ‘cvPK 3469 †gvt iwdKzj 

Bmjvg‡K 25-02-2009 Zvwi‡L we‡ ª̀vn PjvKvjxb mg‡q wcjLvbvi Af¨š—‡i 

A ¿̄mn BDR Gi †cvlvK Ges gv_vq  BDR Gi †nj‡gU cwiwnZ Ae ’̄vq  

†`‡LwQÕ appears vague and unspecified and such evidence can’t be 

relied on. His evidence of looting the belongings from the 

residence of Col. Fazle Akbor is no more but hearsay- ‘†m Ab¨vb¨ 

wewWAvi m`m¨‡`i mv‡_ wcjLvbvq Lt. Col. dR‡j AvKei mv‡n‡ei miKvix 

evmvq jyUZivR K‡i‡Q g‡g© cvPK 3118 †gvt nv‡Zg Avjxi wbKU I Ab¨vb¨ 

BDR m`m¨‡`i wbKU Rvb‡Z cvwi’. More so, he admitted in his cross– 

examination that on 25-26th  Feb, 2009 he was in hospital and 

thus his claim of seeing the Appellant within Peelkhana appears 

dubious in nature. He admitted that he deposed before I.O on 

24.02.2011 during further investigation and as such his evidence 

does not inspire any confidence as being a procured witness. The 

evidence of P.W.299 does not bear any substance since he 

merely claims to be threatened by the Appellant. His evidence as 

of looting the belongings from the residence Lt. Col. Fazle 

Akbor also finds no substance since nothing was recovered from 

the possession of the Appellant. P.W.467 also claims to see the 

Appellant with arms and agitated mood at the time of occurrence 
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on 25.02.2009, but his above testimony does not stand when he 

himself admitted in his cross-examination that he did not depose 

of the Appellant to see with arms at the time of deposition before 

I.O on 15.07.2009. More so, it appears from his cross-

examination on behalf of the appellant and other accused that he 

deposed before I.O on 15.07.2009 and 24.02.2011. The inclusion 

of the name of the appellant in his 2nd statement at belated stage 

appears unworthy of credit.  

Mr. Islam further adds that I.O. admitted in cross-

examination that the appellant hailed from 32 Battalion and he 

got himself admitted in hospital prior to the occurrence. His 

above admission finds corroboration by the evidence of 

P.W.172. The allegation against the appellant that he was seen 

with arms and was a member of rebellion party thus does not 

stand. The appellant did not make any confession. None of the 

prosecution witness discloses any culpability of the appellant to 

any offence. Trial court committed patent error in holding the 

appellant guilty of the offences as charged for and sentenced him 

arbitrarily. Consequently, the Cr. Appeal filed on behalf of the 

Appellant be allowed.                
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are witnesses to the occurrence and they all 

saw the appellant with arms, uniformed with helmet. Their 

corroborative evidence thus appears credible and trustworthy. 

P.W.172 saw the appellant with arms and uniform. P.W.299 
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also saw him with arms in front of the residence of Lt. Col. 

Fajle Akbar and also saw him to take away the valuable 

belongings from the residence of Lt. Col. Fajle Akbar P.W.467 

also saw him with arms and agitated mood. By their evidence it 

appears that he was an active rebellion and he had participation 

to the occurrence in causing death of 74 person including 57 

army officers and mass massacre in Peelkhana on 25-26th Feb, 

2009. Trial Court on proper appreciation of evidence rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. In the premises, the Cr. 

Appeal filed on behalf of the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 



 

 

6885 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 172, 299, 467 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.   

P.W. 172 deposed-  

‘32 ivB‡dj e¨v‡Uwjq‡bi cvPK 3469 †gvt iwdKzj Bmjvg‡K 25-2-

09 Zvs we‡ ª̀vn PjvKvwjb mg‡q wcjLvbvi Af¨šÍ‡i A ¿̄mn BDR  Gi ‡cvkvK 

Ges gv_vq BDR †nj‡gU cwiwnZ Ae ’̄vq †`‡LwQ| †m Ab¨vb¨ BDR m`‡m¨i 

mv‡_ wcjLvbvq Lt. Col dR‡j  AvKei mv‡n‡ei miKvix evmvq jyUZivR 

K‡i‡Q g‡g© cvPK  3118 †gvt nv‡Zg Avjxi wbKU I Ab¨vb¨ BDR m`‡m¨i 

wbKU Rvb‡Z cvwi (AvcwË mn) Avwg wcjLvbv Z¨vM Kwiwb|’ 

P.W. 299 deposed-  

‘26/2/09 Zvs AvbygvwbK †ejv 4.30 NwUKvi mgq miKv‡ii D×©Zb 

Kg©KZ©vi `j G‡m `iRvi Kov bvo‡j g¨vWvg mn Avgiv mveB †ei n‡q Avwm| 
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ZLb GKRb AmvgwiK Kg©Pvix cvPK 3469 †gvt iwdKzj Bmjvg‡K wewWAvi Gi 

†cvkvK civ †nj‡gU cwiwnZ ivB‡dj Kv‡a Ae ’̄vq †`wL| H mgq AviI 

K‡qKRb wewWAvi m`m¨ Av‡k cv‡k `vwi‡qwQj| g¨vWvg mn D×Z Kg©KZ©viv P‡j 

hvIqvi ci cvPK iwdKzj Bmjvg Avgv‡K e‡j GB kvjv, ZzB wfZ‡i wQwj? ZzB 

I‡`i‡K wKQz ewjmwb †Kb? I‡`i‡K gviwj bv †Kb? †m Avgv‡K AviI AK_¨ 

fvlvq Mvwj MvjvR K‡i| GK ch©v‡q cvPK iwdK mn Ab¨vb¨ mk ¿̄ we‡ ª̀vnx m`m¨ 

m¨v‡ii evmvi w`‡K g~j¨evb wRwbmcÎ Mnbv, UvKv cqmv evmv †_‡K jyU K‡i wb‡q 

hvq| ZLb Avwg evav w`‡Z PvB‡j cvPK iwdK Avgv‡K e‡j GB kvjv Awdmv‡ii 

`vjvj|’ 

P.W. 467 deposed-  

‘25-2-09 we‡ ª̀vn PjvKv‡j 3469 cvPK, iwdKzj wewWAvi †cvlvK 

cwinxZ Ae ’̄vq A ¿̄mn gvigyLx Ae ’̄vq †`wL| 26-2-09 mKvj 9.45 wgt 

30109 ûgvqyb Kwe‡ii Wvbnv‡Z wc Í̄j I evg nv‡Z †MÖ‡bW mn nvUvnvwU Ki‡Z 

†`wL M1 iæ‡gi mvg‡b| 78100 †jwjb PvKgv‡K SMG nv‡Z ‰mwbK †g‡Qi 

Qv‡` †`L‡Z cvB| 3469 cvPK iwdKzj †jt Kt dR‡j Av³vi mv‡n‡ei evmv 

jyUcvU K‡i g‡g© 3118 cvPK, nvwZg Avjxi KvQ †_‡K Rvb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

 Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382 of the Penal Code is set aside as it 

relates appellant concerned and Sentenced of imprisonment for 

life imposed upon him by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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C.S. Accused No.47 Sepoy/64912 Md. Masum Billah 

@ Masud Hossain.  

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Sections 302/34/149/382/148/448 of the Penal Code 

sentenced him  imprisonment for life with a fine of Tk.50,000/- 

in default S.I. for 5(five) years; 10(ten) years with a fine of 

Tk.20,000/- in default S.I. for 2(two) years, 3 (three) years and 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Major Reazul Karim 

 P.W.400 Masud Ahmed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

Sepoy/78286 Raihan Chowdhur (C.S. A.46) 

 Habilder Md. Shahjahan Matabbar (C.S. A. 49) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 33 is Lt. Col. Md. Reazul Karim. He deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence, at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 

came to see 20/25 BDR personnel. Their movement being 

suspected he stepped forward and challenged them and asked 

quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡−ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted-‘Bj¡−L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of koth to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms ammunition therefrom. At that time Habilder 
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Shahjahan was the guard commander. BDR personnel invited 

all other BDR persons to take out arms and ammunitions from 

Magazine and Koth- ‘AÙ» ¢e−u jÉ¡N¡wS−e k¡J, …¢m e¡Jz’ Among the 

BDR personnel he could identify Sepoy Salim Reza, Sepoy 

Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy Rafiqul, R.P. 

Rezaul, Sepoy Jashim Mollik, Sepoy Obaidul and Sepoy Habib. 

Sajjad was of 13 Battalion, Iqbal of 24 Battalion, R.P. Rezaul of 

Sadar Battalion and all others were of 44 Battalion. Habilder 

Shahjahan, Naik Kamruzzaman, the appellant Sepoy Masum, 

Sepoy Hafizurr, Sepoy Goutam, Sepoy Chandranath, Sepoy 

Anowar, Sepoy Raihan, Sepoy Sarif, all were of 24 Battalion 

and on duty at quarterguard. They did not prevent the BDR 

personnel in taking away arms therefrom and also did not come 

forward to save him Rather they extended their all cooperation 

for looting arms by delivering keys in the hand of the 

rebellions. .......................................................... 

In cross-examination on behalf of the appellant Sepoy 

Masum Hussain, he stated that he joined in Peelkhana on 

31.01.2009 and on that day he joined in EME Section. On the 

night following the day 24.02.2009 Maj. Rafiq was on duty at 
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central quarter guard. He cannot say who was on duty at day 

time on 24.02.2009. He had paper that he was on duty as 

quarter guard at about 9.00 A.M on 25.02.2009. He was taken 

in the room of duty officer. Customary, when DG and DDG 

take pass over in front of the quarter-guard, the guards on duty 

salute them. At 8.50 A.M. he was in the room. He cannot say 

whether DG and DDG passed over the way. He was left on the 

cot being folded his hands and legs together and kept under 

lock and key. No BDR personnel were with him. He denied the 

suggestion that since he was confined in the room under lock 

and key he could not see any BDR personnel at outside. He 

denied the suggestion that if he could identify them earlier he 

called them by name. Before 25.02.2009 he did not serve with 

them. He denied the suggestion that since they were not known 

to him he could not refer their number. He cannot say whether 

any material was seized by which his hands and legs were 

folded. He denied the suggestion that he was not on duty at 

quarter guard on 25.02.2009.  He denied the suggestion that 

Sepoy Masum was not on duty on that day. He denied the 

suggestion that he deposed falsely as being tutored. 
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P.W.400 Masud Ahmed deposed that on 25.02.2009 he 

went to Darbar but finding no room he came back to sector 

office. He heard firing at 9.30 A.M. and also came to see BDR 

personnel to run around with arms. He also saw some BDR 

personnel to go towards Darabr with arms. He came out from 

sector office at 10 A.M. He was prevented by BDR personnel 

thrice. Among the BDR personnel who prevented him he could 

identify 54024 Mafij, 65912 the appellant Masud Hossain and 

75800 Nijam Uddin. They were moving around with arms and 

agitated mood and also looking for army officers.  

In cross-examination on behalf of the appellant Masum 

Billah, he stated that he came from Rangamati. He did not serve 

in 44, 24 Battalions. The way of Trust Bank is through gate 

No.4. I.O. did not ask him the copy of the charge. He denied the 

suggestion that he did not see the appellant and he did not 

prevent him. He denied the suggestion that the appellant was on 

duty with Maj. Riaj and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. He 

stated in his cross-examination that P.W. 400 deposed before 
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him on 07.06.2009. He can’t say whether he deposed that he 

went to Bank. 

The confessional statement of co-accused Sepoy/78286 

Raihan Chowdhury (C.S. 46) runs as under- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 

¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 

QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 
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¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡C−e b¡L−h  a¡−cl …¢m Ll¡ q−hz 

Aaxfl 1 O¾V¡ f−l B¢j Bh¡l ®L¡u¡VÑ¡l N¡−XÑ H−p ®c¢M ®L¡e AÙ» 

AÙ»N¡−l e¡Cz aMe ®cMm¡j ®pM¡−e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J 

A¢gp¡l−cl q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ q−u−Rz Aœ AÙ»N¡l ®b−L B¢j 

flha£Ñ−a 1¢V AÙ» ¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l 

jÉ¡X¡j J h¡µQ¡ L¡µQ¡−cl f¡q¡l¡ ¢c−u¢R Lj¡ä¡−ll ¢e−cÑ−nz B¢j e¡−uL 

L¡jl¦  J q¡¢hmc¡l n¡qS¡q¡e j¡a¥îl−L a¡m¡ ®i−‰ ®hl L−l¢Rz 

Aafxfl H−L H−L 70/80 Se pÉ¡l J jÉ¡X¡j−cl ®kM¡−e H−e BDR 

SJu¡el¡ Sj¡ L−lz B¢j a¡−cl j−dÉ ®mx L−ZÑm B¢pg Bx lEg, ®jSl 

¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡−ml CEO (L−ZÑm fcjkÑ¡c¡l) ®L 

¢Q−e¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» 

Sj¡ ¢c−u ®XCl£ g¡−jÑ Hl fÐ¡Q£l Vf¢L−u f¡¢m−u k¡Cz B¢j fÐ¡Q£−ll 

L¡−R ®k−u BDR Hl ®f¡o¡L −g−m Civil Dress H  f¡¢m−u k¡Cz HC 

Bj¡l hš²hÉz ” 

The confessional statement of co-accused Habilder Md. 

Shahjahan Matabbar (C.S. 49) runs as under- 
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“Na 12/6/82 p¡−m ¢pf¡q£ f−c i¢aÑ qC ¢h¢X Bl Hz 2005 p¡−m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz 2007 p¡−m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡−N i¡s¡ h¡p¡u b¡La¡j Af¡−lne X¡m i¡−al ¢XE¢V 

L¢lz 1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz 8.10 V¡l pju ¢X¢S pÉ¡l p¡j−e ¢c−u k¡Ju¡l pju p¡m¡j ®cCz 

¢a¢e k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢e−u ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦−j 

®lø ®euz ®jSl p¡−qh ®S¢pJ ®j−p ¢hnÐ¡j L−lz Q¡¢h Bj¡l L¡−R b¡−Lz 

Bj¡−cl L¡−R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦−j ¢ia−l h¡−„ a¡m¡ j¡l¡z pL¡m 

Ae¤j¡e 9.30 V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ 

AhÙÛ¡u ®L¡u¡VÑ¡l N¡−XÑl ¢ae¢cL ®b−L H−p Y¤−L f−s ¢fR−e b¡L¡ ¢pf¡q£ 

A¡−e¡u¡l−L BV¢L−u p¡j−e H−p ¢pf¡q£ nl£g J l¡uq¡e−L d−l ®g−mz 

a¡−cl L−uLSe ®S¢pJ l¦−j Y¤−L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®g−m 

L−uLSe Bj¡−L gÓ¡N ¢c−u ®hy−d ®g−mz Bj¡−L X¡C¢ew q−m ¢eu¡ k¡uz 

®L¡−al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V L−lz e¡−uL L¡jl¦‹¡j¡e Bj¡l p¡−b 
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X¡C¢ew l¦−j h¡¢du¡ l¡−Mz Ae¤j¡e 1/1
1
2  O¾V¡ fl ¢pf¡q£ l¡uq¡e ®j−pl 

l¦−jl a¡m¡ ®i−‰ Bj¡−L J L¡jl¦‹¡j¡e−L EÜ¡l L−lz h¡de M¤¢mu¡−cu 

Bjl¡ N¡XÑl¦j ®b−L AÙ» ®eCz Bj¡l AÙ»¢V B¢j Ae¤j¡e 11.45 O¢VL¡u 

¢e−u °p¢eL m¡C−e AhÙÛ¡e ®eCz 26/02/09 a¡¢lM Ae¤j¡e 10.30 V¡l 

¢c−L −L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ −cC Hhw °p¢eL m¡C−e Q−m k¡Cz ¢hL¡m 

3.30 O¢VL¡l pju ®XCl£ g¡−jÑl f¡n¢c−u Ju¡m Vf¢L−u f¡¢m−u Bj¡l 

h¡p¡u k¡Cz ®O¡oZ¡ ö−e 1/3/09 a¡¢lM ¢l−f¡VÑ L¢l Hhw 3/3/09 a¡¢lM 

¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz 11/4/09 a¡¢lM f¤¢mn lÉ¡h Bj¡−L 

®NËga¡l L−l Hhw 11/4/09 a¡¢lM ®L¡−VÑ EfÙÛ¡fe L−lz HC Bj¡l 

Sh¡eh¢¾cz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that prosecution cited two 

witnesses against the appellant but their evidence appears 

unreliable, unworthy of credit and so meagre that it can’t be 

based on for impugned conviction and sentence. He submits 

that admittedly the appellant was on duty at Quarter guard on 

25th Feb, 2009 from 7 A.M to 9 A.M under the supervision of 

P.W. 33 who himself admitted in his cross-examination on 

behalf of Raihan Chawdhury (C.S. 46) that usually duty 
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changed 5/10 minutes ahead ‘ me mgq 5/10 wgwbU Av‡M shifting 

duty ey‡S †bq ’ So, the testimony of P.W. 33 that the rebellions 

took away arms plundering kote in presence of the appellant 

and the appellant ‘A¯ÎvMvi jy‡V evav †`B bvB Ges A¤ÎvMv‡ii Pvwe 

we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i’ finds no basis.  

Mr. Islam in course of his argument draws our attention 

to P.W. 453 who was also on duty as guard at the relevant time 

and hour and his evidence ‘`iRv †fs‡M A¯Î wb‡q hvq’ lends no 

support to the evidence of P.W. 33 rather it belies his testimony 

that the appellant-‘Pvwe w`‡q mnvqZv K‡i’ More so, P.W. 453 

himself did not make any allegation against the appellant. 

 Mr. Islam also adds that Habilder Sahajahan Matabbar 

(C.S. 49) and Raihan Chawdhury (C.S. 45) admitted in their 

statement under Section 164 of the Code of Criminal Procedure 

that the rebellions plundered away arms from kote after 

breaking it’s door. 

 The evidence of P.W. 400 does not bear any relevancy in 

respect of the appellant whose regiment No. was 64912 but he 

deposed of BDR person bearing No. 65912. His evidence as of 

seeing the appellant with arms and to move around thus appears 
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unreliable. It could be cured by proper identification of the 

appellant in the dock but having not been done so his evidence 

bears no credit. P.W. 400 in his cross-examination admitted that 

he hailed from Rangamati and he did not serve in 44/ 24 

Battalion and as such he had no reason to recognize the 

appellant. In view of the facts his evidence appears tutored. 

Mr. Islam also submits that the confessional statements 

of Raihan Chawdhury (C.S. A. 46) and Habilder Mohammad 

Sahajahan Matabbar (C.S.A 49) having not been corroborated 

by any independent witness and exculpatory in nature, it can’t 

be considered as evidence.   

Mr. Islam lastly submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 



 

 

6903 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 33 and 400 are relevant and competent 

witnesses. Admittedly P.W.33 was on duty as officer at central 

quarter guard and the appellant was on duty there as guard on 

the auspicious day 25th Feb, 2009 but he did not perform his 

duty properly. Rather he facilated the rebellions in plundering 

kote keeping P.W.33 in confinement. His evidence bears 

credibility. P.W.400 also saw the appellant with arms and 

looking for army officers. His evidence bears substance to the 

common intention and common object behind the rebellion by 
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BDR personnel. P.W.400 identified the appellant properly with 

his regiment No., but it was wrongly mentioned as 65912 

instead of 64912. It was merely a slip of pen.  

Mr. K.M. Zahid Sarwar adds that prosecution evidence 

so convincing and trustworthy that it does not call for any 

interference to the impugned order of conviction and sentence 

which the trial court passed on proper appreciation of evidence. 

The appeal finds no merit.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy/78286 Raihan Chowdhury (C.S. 46) 

stated in his confessional statement- 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ B−e¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡−uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢j−m ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢u−aÅ ¢Rm¡jz HM¡−e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡−Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

q−a 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ys−u ¢Rm¡j, −kM¡−e AnÐÜ R¡m¡e ®cJu¡ 

qu ®pM¡−e B¢j Bj¡l ¢fRe ®b−L Be¤j¡¢eL 9.25 Hl ¢c−L …¢ml në 

öe−a f¡Cz Aaxfl 9.35 Hl ¢c−L ®L¡u¡VÑ¡−ll 3 f¡n ¢c−u 25/30 Se 

BDR °p¢eL (L−uLSe j¤M h¡yd¡ L−uLSe j¤M ®M¡m¡) Bj¡−cl attac 

L−lz aMe ®pM¡−e Ef¢ÙÛa ¢R−me ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u 

¢Rmz BPT AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡−cz hÉ¡SJ a¡−cl L¡lJ 

fl¡ ¢Rm e¡z a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡C−m B¢j h¢m Bj¡l L¡−R e¡Cz 

Aaxfl a¡l¡ Bj¡l AÙ»¢V ¢f−u Lj¡ä¡−ll L¡−R k¡uz B¢j h−m¢R Q¡¢h 

Lj¡ä¡−ll L¡−R B−Rz a¡l¡ Lj¡ä¡−ll L¡−R ¢N−u Q¡¢h Q¡C−m ¢QvL¡l 
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QÉy¡Q¡−j¢Q ö−e ®jSl ¢lu¡S h¡C−l ®hl q−u B−pz aMe a¡l¡ ®jSl 

¢lu¡−Sl j¤M ®Q−f d−l O−ll j−dÉ Y¤¢L−u ®hy−d l¡−M J a¡m¡hÜ L−lz 

Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡−uL L¡jl¦ ®L M¡h¡l l¦−j ®hy−d 

®l−M a¡m¡hÜ L−lz Aaxfl a¡l¡ Bj¡−L AÙ» ¢e−a h−m Hhw n¡hm J 

®O¢ä (L¥s¡m p¡qn) ¢c−u AÙ»N¡−l a¡m¡ ®i−‰ AÙ» m¤V L−lz B¢j aMe 

m¡C−e Q−m k¡Cz ” 

Co-accused Habilder Md. Shahjahan Matabbar (C.S. 49) 

stated in his confessional statement - 

“1/2/09 a¡w q−a ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ Lj¡ä¡l ¢qp¡−h ¢XE¢V ®cuz 

Eš² ¢XE¢V−a 11 Se pcpÉ ¢Rmz a¡−cl j−dÉ ®jSl ¢lu¡S, B¢j, e¡−uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ B−e¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢V−a ¢Rmz Afl 

c¤'S−el e¡j S¡e¡ ®eCz Afl ¢V−j J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢V−a 

B¢pz ” 

The confession statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  
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Both the P.Ws. 33 and 400 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 33 and 400 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed-  

‘GB mgq ZvwK‡q †`wL A ¿̄vMv‡ii MvW©Mb bxi‡e `vwo‡q Av‡Q| Zviv 

Avgv‡K ‡Ps ỳjv K‡i a‡i wb‡q iwk I †PBb w`‡q nvZcv †e‡a †d‡j Mjv 

wU‡c nZ¨vi †Póv K‡i| †KD †KD e‡j †eq‡bU LywP‡q †g‡i †dj| Zviv 

Avgvi nvZ Nwo †gvevBj †dvb wQwb‡q †bq| Avgv‡K †e‡a †i‡L evwni 

†_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© KgvÛv‡ii 

KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi 

mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i g‡a¨ Avwg 

wmcvnx †mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK BKivg, 

wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj 
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I wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, 

BKevj 24 e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb evKx mK‡jB 44 

e¨vUvwjq‡bi m`m¨| A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi kvnRvnvb 

bv‡qK Kvgi“¾vgvb wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, 

wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 

24 e¨vUvwjq‡bi m`m¨ Giv mK‡jB †KvqvU©vi Mv‡W© duty wQj Zviv 

we‡ ª̀vnx‡`i A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg Avµvš— n‡j Avgvi 

mvnv‡h¨ GwM‡q Av‡m bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges A ¿̄vMv‡i Pvwe 

we‡ ª̀vnx‡`i nv‡Z w`‡q mnvqZv K‡i|’ 

P.W. 400 deposed-  

‘10Uvi mgq †ei nB †m±i Awdm †_‡K| 3 evi wewWAvi m`m¨ KZ©„©K 

evav cÖvß nB| hviv evav †`b Zviv n‡jb 54024 gwdR, 65912 gvmyy` û‡mb, 

75800 wbRvg DwÏb‡K wPb‡Z cvB| Zviv A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq Nyiv‡div 

Ki‡Z †`wL †mbv Awdmvi‡`i gvivi Rb¨ LyRvLywR Ki‡Q|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382/148/448 of the Penal Code is set 

aside and Sentence of imprisonment for life imposed upon him 

by the learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal appeal filed on behalf of the 

convict/appellant is accordingly allowed in part.   

C.S. Accused No.49 Habilder/41137 Md. Shahjahan 

Matabbar. 

Trial court charged the Appellant under Sections 

302/382/201/114/34 and having found guilty of the offences 

under Sections 302/34/149/382/148/448 of the Penal Code 

sentenced him imprisonment for life with a fine of Tk.50,000/- 
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in default S.I. for 5(five) years; 10(ten) years with a fine of 

Tk.20,000/- in default S.I. for 2(two) years and 3 and 1 years in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.33 Major Reazul Karim 

 P.W.370 Dr. M.A. Majid, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

Appellant and along with confessional statement of co-accused 

–  

 Sepoy/78286 Md. Raihan Chowdhury(C.S. A.46) 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the Appellant did not appear in the F.I.R.   

P.W. 33 is Lt. Col. Md. Reazul Karim. He deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 
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came to see 20/25 BDR personnel. Their movement being 

suspected he stepped forward and challenged them and asked 

quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡‡ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of koth to remain silent. They tied him 

with rope and chained his legs and hands together and 

attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms ammunition therefrom. At that time the 

Appellant Habilder Shahjahan was the guard commander. BDR 

personnel invited all other BDR persons to take out arms and 

ammunitions from Magazine an Koth- ‘AÙ» wb‡q jÉ¡N¡wR‡b k¡J, …¢m 

e¡Jz’ ..........................................................................The 

Appellant Habilder Shahjahan, Naik Kamruzzaman, Sepoy 

Masum, Sepoy Hafizurr, Sepoy Goutam, Sepoy Chandranath, 

Sepoy Anowar, Sepoy Raihan, Sepoy Sarif, all were of 24 
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Battalion and on duty at quarter guard. They did not prevent the 

BDR personnel in taking away arms therefrom and also did not 

come forward to save him. Rather they extended their all 

cooperation for looting arms by delivering keys in the hand of 

the rebellions. ....................................... 

In cross-examination on behalf of Habilder Shahjahan, he 

stated that Major Kazi Hafizur Rahman is found present in the 

Court. He joined in Peelkhana on 31.01.2009 and on that day he 

joined in EME Section. On the night following the day 

24.02.2009 Maj. Rafiq was on duty at central quarter guard. He 

cannot say who was on duty at day time on 24.02.2009. He had 

paper that he was on duty as quarter guard on 25.02.2009 at 

about 9.00 A.M. He was taken in the room of duty officer. 

Customary, when DG and DDG take pass over in front of the 

quarter-guard, the guards on duty with salute them. At 8.50 

A.M. he was in the room. He cannot say whether DG and DDG 

passed over the way. He was left on the cot being folded his 

hands and legs together and kept under lock and key. No BDR 

personnel were with him. He denied the suggestion that since 

he was confined in the room under lock and key he could not 
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see any BDR personnel at outside. He denied the suggestion 

that if he would identify them earlier he called them by name. 

Before 25.02.2009 he did not serve with them. He denied the 

suggestion that since they were not known to him he could not 

refer their number. He cannot say whether any material has 

been seized by which his hands and legs were folded. He denied 

the suggestion that he was not on duty at quarter guard on 

25.02.2009. ............................................. He denied the 

suggestion that he deposed falsely as being tutored. 

P.W.370 Dr. M.A. Majid, Magistrate deposed that he 

recorded the confessional statement of the Appellant on 

09.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the Appellant as exhibit 748 and his 

signature 748/1 series.  

In cross-examination on behalf of the Appellant he stated 

that the Appellant was taken on remand for 14 days, He denied 

the suggestion that he did not make any certificate in column 

No. 8.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that D.G. office was 100 yard away from quarter guard. The 

appellant was on remand for 3 times. He denied the suggestion 

that the appellant did not make any statement as to his 

complicity to the offence and that his statement was obtained 

by oppression.  

The confession of the Appellant Habilder Md. Shahjahan 

Matabbar (C.S.49), runs as under- 

“Na 12/6/82 p¡m ¢pf¡q£ fc i¢aÑ qC ¢h¢X Bl Hz 2005 p¡m 

¢fmM¡e¡u 24 hÉ¡V¡¢mu¡e ®k¡Nc¡e L¢lz 2007 p¡m q¡¢hmc¡l qCz 

f¢lh¡l ¢eu¡ q¡S¡l£h¡N i¡s¡ h¡p¡u b¡La¡j Af¡lne X¡m i¡al ¢XE¢V 

L¢lz 1/2/09 a¡w qa ®L¾cÐ£u ®L¡u¡VÑ¡l N¡XÑ Lj¡ä¡l ¢qp¡h ¢XE¢V ®cuz 

Eš² ¢XE¢Va 11 Se pcpÉ ¢Rmz a¡cl jdÉ ®jSl ¢lu¡S, B¢j, e¡uL 

L¡jl¦‹¡j¡e, ¢pf¡q£ j¡p¤j, ¢pf¡q£ Be¡u¡l, ¢pf¡q£ l¡uq¡e, ¢pf¡q£ 

®N±aj, ¢pf¡q£ ¢lfe, ¢pf¡q£ nl£g, ¢pf¡q£ Q¾cÐe¡b ¢XE¢Va ¢Rmz Afl 

c¤'Sel e¡j S¡e¡ ®eCz Afl ¢Vj J 11 Se pcpÉ ¢Rmz HL¢cefl fl 

¢XE¢V Lla¡jz 25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢Va B¢pz 

8.10 V¡l pju ¢X¢S pÉ¡l p¡je ¢cu k¡Ju¡l pju p¡m¡j ®cCz ¢a¢e 

k¡Ju¡l fl Bjl¡ 3 Se ¢pf¡q£ ¢eu ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦j ®lø 

®euz ®jSl p¡qh ®S¢pJ ®jp ¢hnÐ¡j Llz Q¡¢h Bj¡l L¡R b¡Lz Bj¡cl 
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L¡R AÙ» ¢Rm …¢m ¢Rm N¡XÑ l¦j ¢ial h¡„ a¡m¡ j¡l¡z pL¡m Ae¤j¡e 9.30 

V¡l pju Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ AhÙÛ¡u 

®L¡u¡VÑ¡l N¡XÑl ¢ae¢cL ®bL Hp Y¤L fs ¢fRe b¡L¡ ¢pf¡q£ A¡e¡u¡lL 

BV¢Lu p¡je Hp ¢pf¡q£ nl£g J l¡uq¡eL dl ®gmz a¡cl LuLSe 

®S¢pJ l¦j Y¤L ®jSl ¢lu¡S L¢hl ®L h¡¢du¡ ®gm LuLSe Bj¡L gÓ¡N 

¢cu ®hyd ®gmz Bj¡L X¡C¢ew qm ¢eu¡ k¡uz ®L¡al clS¡ i¡¢‰u¡ AÙ»nÙ» 

m¤V Llz e¡uL L¡jl¦‹¡j¡e Bj¡l p¡b X¡C¢ew l¦j h¡¢du¡ l¡Mz Ae¤j¡e 

1/1
1
2  O¾V¡ fl ¢pf¡q£ l¡uq¡e ®jpl l¦jl a¡m¡ ®i‰ Bj¡L J 

L¡jl¦‹¡j¡eL EÜ¡l Llz h¡de M¤¢mu¡cu Bjl¡ N¡XÑl¦j ®bL AÙ» ®eCz 

Bj¡l AÙ»¢V B¢j Ae¤j¡e 11.45 O¢VL¡u ¢eu °p¢eL m¡Ce AhÙÛ¡e ®eCz 

26/02/09 a¡¢lM Ae¤j¡e 10.30 V¡l ¢cL L¡u¡VÑ¡l N¡XÑ AÙ» Sj¡ cC Hhw 

°p¢eL m¡Ce Qm k¡Cz ¢hL¡m 3.30 O¢VL¡l pju ®XCl£ g¡jÑl f¡n¢cu 

Ju¡m Vf¢Lu f¡¢mu Bj¡l h¡p¡u k¡Cz ®O¡oZ¡ öe 1/3/09 a¡¢lM ¢lf¡VÑ 

L¢l Hhw 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ial fÐhn L¢lz 11/4/09 a¡¢lM 

f¤¢mn lÉ¡h Bj¡L ®NËga¡l Ll Hhw 11/4/09 a¡¢lM ®L¡VÑ EfÙÛ¡fe Llz 

HC Bj¡l Sh¡eh¢¾cz” 

The confessional statement of the co-accused Md. Raihan 

Chowdhury (C.S.46), runs as under- 
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“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ Be¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢jm ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢uaÅ ¢Rm¡jz HM¡e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

qa 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ysu ¢Rm¡j, kM¡e AnÐÜ R¡m¡e ®cJu¡ qu 

®pM¡e B¢j Bj¡l ¢fRe ®bL Be¤j¡¢eL 9.25 Hl ¢cL …¢ml në öea 

f¡Cz Aaxfl 9.35 Hl ¢cL ®L¡u¡VÑ¡ll 3 f¡n ¢cu 25/30 Se BDR 

°p¢eL (LuLSe j¤M h¡yd¡ LuLSe j¤M ®M¡m¡) Bj¡cl attac Llz aMe 

®pM¡e Ef¢ÙÛa ¢Rme ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u ¢Rmz BPT 

AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡cz hÉ¡SJ a¡cl L¡lJ fl¡ ¢Rm e¡z 

a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡Cm B¢j h¢m Bj¡l L¡R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢fu Lj¡ä¡ll L¡R k¡uz B¢j hm¢R Q¡¢h Lj¡ä¡ll L¡R BRz 

a¡l¡ Lj¡ä¡ll L¡R ¢Nu Q¡¢h Q¡Cm ¢QvL¡l QÉy¡Q¡j¢Q öe ®jSl ¢lu¡S h¡Cl 

®hl qu Bpz aMe a¡l¡ ®jSl ¢lu¡Sl j¤M ®Qf dl Oll jdÉ Y¤¢Lu ®hyd 

l¡M J a¡m¡hÜ Llz Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡uL L¡jl¦ ®L 

M¡h¡l l¦j ®hyd ®lM a¡m¡hÜ Llz Aaxfl a¡l¡ Bj¡L AÙ» ¢ea hm Hhw 

n¡hm J ®O¢ä (L¥s¡m p¡qn) ¢cu AÙ»N¡l a¡m¡ ®i‰ AÙ» m¤V Llz B¢j 

aMe m¡Ce Qm k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡Ce b¡Lh  a¡cl …¢m Ll¡ qhz 
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Aaxfl 1 O¾V¡ fl B¢j Bh¡l ®L¡u¡VÑ¡l N¡XÑ Hp ®c¢M ®L¡e AÙ» AÙ»N¡l 

e¡Cz aMe ®cMm¡j ®pM¡e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡lcl 

q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ quRz Aœ AÙ»N¡l ®bL B¢j flha£Ña 1¢V AÙ» 

¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l jÉ¡X¡j J h¡µQ¡ L¡µQ¡-

cl f¡q¡l¡ ¢cu¢R Lj¡ä¡ll ¢ecÑnz B¢j e¡uL L¡jl¦  J q¡¢hmc¡l 

n¡qS¡q¡e j¡a¥îlL a¡m¡ ®i‰ ®hl Ll¢Rz Aafxfl HL HL 70/80 Se 

pÉ¡l J jÉ¡X¡jcl ®kM¡e He BDR SJu¡el¡ Sj¡ Llz B¢j a¡cl jdÉ 

®mx LZÑm B¢pg Bx lEg, ®jSl ¢lu¡S, ®jSl j¡j¤e, q¡pf¡a¡ml 

CEO (LZÑm fcjkÑ¡c¡l) ®L ¢Qe¢Rm¡jz Aaxfl 26/02/09 Cw a¡¢lM 

Be¤j¡¢eL c¤f¤l 3 V¡l pju AÙ» Sj¡ ¢cu ®XCl£ g¡jÑ Hl fÐ¡Q£l Vf¢Lu 

f¡¢mu k¡Cz B¢j fÐ¡Q£ll L¡R ®ku BDR Hl ®f¡o¡L ‡d‡j Civil 

Dress H  f¡¢mu k¡Cz HC Bj¡l hš²hÉz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of Appellant submits that admittedly P.W.33 was on 

duty at central quarter guard and the Appellant was the guard 

commander at the relevant time and hour. P.W. 33 claims that 

the rebellions confined him in the room of the duty officer and 

the guard commander, the Appellant and his co-guards did not 

step forward to protect him, on the contrary, they helped the 

rebellions providing them the keys of kote  ‘we‡ ª̀vnx‡`i A ¿̄vMvi jyU 
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Ki‡Z evav †`q bvB ........................ A ¿̄vMv‡ii Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q 

mnvqZv K‡iÕ. The above testimony of P.W. 33 finds no 

corroboration by any other witness. Rather, the testimony of co-

guard P.W. 453 Ripon ‘`iRv †f‡½ ¸wji ev· wb‡q hvqÕ belies his 

statement. In fact, the uncorroborated solitary testimony of 

P.W.33 bears no substance and it can’t be based on in proving 

the charges against the Appellant. 

 Mr. Islam further submits that admittedly the Appellant 

was taken on remand for 14 days as admitted by the 

confessional recording Magistrate as well as the investigation 

officer, and as such his confession apparently appears a product 

of torture and can’t be considered as evidence. P.W. 370. The 

confessional recording Magistrate also did not certify to its 

voluntariness. He merely certified ‘Avmvgxi kix‡i wbh©vZ‡bi wPý wQj 

bv| 164 avivq AvBbMZ w`K eywS‡q †`vl ¯̂xKvi †iKW© Kiv nq| †m”Qvq 

cÖ‡bvw`ZÕ. Moreover there appears no admission of his culpability 

to any offence. The rebellions also kept him confined and later 

on rescued by co-guards Sepoy Raihan and Kamrujjaman 

which finds corroboration by their statement under section 164 

of the code of Criminal Procedure.  
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Mr. Islam also submits that confession of co-accused 

dose not ventilate any culpability of the Appellant to any 

offence and it bears no corroboration by any independent 

witness. It also can’t be considered as evidence.     

Mr. Islam further submits that trial court having failed to 

assess and weigh the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants due interference. Consequently, the Cr. Appeal filed 

on behalf of the Appellant be allowed.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the above witnesses are relevant, competent and their 

testimony being reliable, credible together with the confessional 

statement of the Appellant as well as the confession of the co-

accused prosecution succeeded to prove the charges against the 

Appellant beyond all reasonable doubt. He submits that 

undeniably P.W.33 was on duty at central quarter guard and the 

Appellant was the guard commander. When P.W.33 came 

forward to challenge the rebellions the Appellant did not come 

forward neither to protect him nor to defend the rebellions 

rather the Appellant helped the rebellions by providing keys of 

Kote. He was cross-examined on behalf of the Appellant but his 

above statement remains unassailed, unshaken and 

unembellished. His evidence thus appears credible and 

trustworthy.  
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The learned Deputy Attorney General further submits 

that the confession of the Appellant is inculpatory in nature. He 

did not make any statement that he took any attempt to defend 

the rebellions rather took plea of taking in confinement. He 

admitted of taking arms from guard room and retained it-till 

10.30 on the following day. His taking of arms and retaining it 

in his custody culminate him to the common intention and 

common object of the BDR personnel to the occurrence that 

caused death of 74 persons including 57 army officers. His 

confession is voluntary and true in view of the circumstantial 

evidence. Confession recording Magistrate duly certified the 

confession as voluntary. He appraised the effect of confession, 

paid his judicial mind, observed the appellant and thus certified 

it as voluntary. The certificate given by him is sufficient to 

count it as voluntary. The confession of the Appellant together 

with the testimony of P.W. 33, the charges against the 

Appellant appears proved beyond all reasonable doubt. Trial 

court on proper appreciation of the evidence on record rightly 

found him guilty of the offences and sentenced him accordingly 
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and it does not warrant any interference. In the result, the Cr. 

Appeal filed on behalf of the Appellant be dismissed.                

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 



 

 

6928 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement as well as the confessional statement of 

co-accused.  

The convict/appellant Habilder Md. Shahjahan Matabbar 

(C.S.49), stated in his confessional statement- 
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“25/2/09 a¡w pL¡m 6.30 V¡l pju Bjl¡ ¢XE¢Va B¢pz 8.10 V¡l 

pju ¢X¢S pÉ¡l p¡je ¢cu k¡Ju¡l pju p¡m¡j ®cCz ¢a¢e k¡Ju¡l fl 

Bjl¡ 3 Se ¢pf¡q£ ¢eu ¢XE¢V L¢lz h¡L£l¡ N¡XÑ l¦j ®lø ®euz ®jSl p¡-

qh ®S¢pJ ®jp ¢hnÐ¡j Llz Q¡¢h Bj¡l L¡R b¡Lz Bj¡cl L¡R AÙ» ¢Rm 

…¢m ¢Rm N¡XÑ l¦j ¢ial h¡„ a¡m¡ j¡l¡z pL¡m Ae¤j¡e 9.30 V¡l pju 

Ae¤j¡e 30/35 Se, BDR ¢pf¡q£ ®f¡o¡L fs¡ AhÙÛ¡u ®L¡u¡VÑ¡l N¡XÑl 

¢ae¢cL ®bL Hp Y¤L fs ¢fRe b¡L¡ ¢pf¡q£ A¡e¡u¡lL BV¢Lu p¡je Hp 

¢pf¡q£ nl£g J l¡uq¡eL dl ®gmz a¡cl LuLSe ®S¢pJ l¦j Y¤L ®jSl 

¢lu¡S L¢hl ®L h¡¢du¡ ®gm LuLSe Bj¡L gÓ¡N ¢cu ®hyd ®gmz Bj¡L 

X¡C¢ew qm ¢eu¡ k¡uz ®L¡al clS¡ i¡¢‰u¡ AÙ»nÙ» m¤V Llz e¡uL 

L¡jl¦‹¡j¡e Bj¡l p¡b X¡C¢ew l¦j h¡¢du¡ l¡Mz Ae¤j¡e 1/1
1
2  O¾V¡ fl 

¢pf¡q£ l¡uq¡e ®jpl l¦jl a¡m¡ ®i‰ Bj¡L J L¡jl¦‹¡j¡eL EÜ¡l Llz 

h¡de M¤¢mu¡cu Bjl¡ N¡XÑl¦j ®bL AÙ» ®eCz Bj¡l AÙ»¢V B¢j Ae¤j¡e 

11.45 O¢VL¡u ¢eu °p¢eL m¡Ce AhÙÛ¡e ®eCz 26/02/09 a¡¢lM Ae¤j¡e 

10.30 V¡l ¢cL L¡u¡VÑ¡l N¡XÑ AÙ» Sj¡ cC Hhw °p¢eL m¡Ce Qm k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Co-accused Md. Raihan Chowdhury (C.S.46) stated in 

his confessional statement - 

“B¢j 25/02/09 Cw a¡¢lM  B¢j ¢pf¡q£ j¡p¤j, ¢pf¡q£ n¢gL, ¢pf¡q£  

n¢lL  

¢pf¡q£ Be¡u¡l, ¢pf¡q£ ®N±aj ¢pf¡q£ Q¾cÐe¡b, ¢pf¡q£ ¢lfe, ¢pf¡q£ 

q¡¢gS, q¡¢hmcl, n¡qS¡q¡e j¡a¥îl, e¡uL L¡jl¦m, A¢gp¡l ®jSl 

¢lu¡S ¢jm ®L¢¾cÐu ®L¡u¡VÑ¡l N¡XÑ Hl c¡¢uaÅ ¢Rm¡jz HM¡e AÙ», V¡L¡ J 

Punishment fÐ¡¿¹ BDR pcpÉl¡ b¡Lz Bj¡l ¢XE¢V ¢Rm pL¡m 9 V¡ 

qa 11 V¡ fkÑ¿¹z B¢j AÙ»pq c¡¢ysu ¢Rm¡j, kM¡e AnÐÜ R¡m¡e ®cJu¡ qu 

®pM¡e B¢j Bj¡l ¢fRe ®bL Be¤j¡¢eL 9.25 Hl ¢cL …¢ml në öea 

f¡Cz Aaxfl 9.35 Hl ¢cL ®L¡u¡VÑ¡ll 3 f¡n ¢cu 25/30 Se BDR 

°p¢eL (LuLSe j¤M h¡yd¡ LuLSe j¤M ®M¡m¡) Bj¡cl attac Llz aMe 

®pM¡e Ef¢ÙÛa ¢Rme ®jSl ¢lu¡Sz a¡l¡ ph¡C BPT AhÙÛ¡u ¢Rmz BPT 

AbÑ g¥mq¡a¡ CE¢egjÑ ®hÒV J V¤¢f h¡cz hÉ¡SJ a¡cl L¡lJ fl¡ ¢Rm e¡z 

a¡l¡ Bj¡l ¢eLV Q¡¢h Q¡Cm B¢j h¢m Bj¡l L¡R e¡Cz Aaxfl a¡l¡ 

Bj¡l AÙ»¢V ¢fu Lj¡ä¡ll L¡R k¡uz B¢j hm¢R Q¡¢h Lj¡ä¡ll L¡R BRz 

a¡l¡ Lj¡ä¡ll L¡R ¢Nu Q¡¢h Q¡Cm ¢QvL¡l QÉy¡Q¡j¢Q öe ®jSl ¢lu¡S h¡Cl 

®hl qu Bpz aMe a¡l¡ ®jSl ¢lu¡Sl j¤M ®Qf dl Oll jdÉ Y¤¢Lu ®hyd 

l¡M J a¡m¡hÜ Llz Aaxfl a¡l¡ q¡¢hmc¡l n¡qS¡q¡e J e¡uL L¡jl¦ ®L 

M¡h¡l l¦j ®hyd ®lM a¡m¡hÜ Llz Aaxfl a¡l¡ Bj¡L AÙ» ¢ea hm Hhw 
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n¡hm J ®O¢ä (L¥s¡m p¡qn) ¢cu AÙ»N¡l a¡m¡ ®i‰ AÙ» m¤V Llz B¢j 

aMe m¡Ce Qm k¡Cz j¡C¢Lw ö¢e k¡l¡ m¡Ce b¡Lh  a¡cl …¢m Ll¡ qhz 

Aaxfl 1 O¾V¡ fl B¢j Bh¡l ®L¡u¡VÑ¡l N¡XÑ Hp ®c¢M ®L¡e AÙ» AÙ»N¡l 

e¡Cz aMe ®cMm¡j ®pM¡e L¢afu jÉ¡X¡j h¡µQ¡ L¡µQ¡, hu J A¢gp¡lcl 

q¡af¡ h¡d¡ AhÙÛ¡u l¡M¡ quRz Aœ AÙ»N¡l ®bL B¢j flha£Ña 1¢V AÙ» 

¢eC k¡l g¡u¡¢lw ¢fe ¢Rme¡z Aaxfl B¢j A¢gp¡l jÉ¡X¡j J h¡µQ¡ L¡µQ¡-

cl f¡q¡l¡ ¢cu¢R Lj¡ä¡ll ¢ecÑnz B¢j e¡uL L¡jl¦  J q¡¢hmc¡l 

n¡qS¡q¡e j¡a¥îlL a¡m¡ ®i‰ ®hl Ll¢Rz ” 

The confessional statement of the co-accused finds 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

P.W. 33 referred above saw him to participate in the 

occurrence actively in furtherance of their common 

intention/object. The confession of the appellant appears 

inculpatory, voluntary and true.     

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 33 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 33 deposed-  

‘GB mgq ZvwK‡q †`wL A ¿̄vMv‡ii MvW©Mb bxi‡e `vwo‡q Av‡Q| Zviv 

Avgv‡K ‡Ps ỳjv K‡i a‡i wb‡q iwk I †PBb w`‡q nvZcv †e‡a †d‡j Mjv wU‡c 

nZ¨vi †Póv K‡i| †KD †KD e‡j †eq‡bU LywP‡q †g‡i †dj| Zviv Avgvi nvZ 

Nwo †gvevBj †dvb wQwb‡q †bq| Avgv‡K †e‡a †i‡L evwni †_‡K `iRv eÜ K‡i 

†`q| A ¿̄vMv‡ii `vwq‡Z¡ wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi 

jyU K‡i| MvW© KgvÛv‡ii bvg nvwej`vi mvnRvnvb| Zviv e‡j A ¿̄ wb‡q 

g¨vMvwR‡b hvI ¸wj bvI G‡`i g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, 

wmcvnx KvRj, j¨vÝ bv‡qK BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx 

Rwmg gwj−K, wmcvnx Ievq ỳj I wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ 

mv¾v` 13 e¨vUvwjqb, BKevj 24 e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb 

evKx mK‡jB 44 e¨vUvwjq‡bi m`m¨| A ¿̄vMv‡ii `vqx‡Z¡ wb‡qvwRZ nvwej`vi 

kvnRvnvb bv‡qK Kvgi“¾vgvb wmcvnx gvmyg, wmcvnx nvwdRyi, wmcvnx †MŠZg, 

wmcvnx P› ª̀bv_, wmcvnx Av‡bvqvi wmcvnx ivqnvb wmcvnx kixd Giv mK‡j 24 

e¨vUvwjq‡bi m`m¨ Giv mK‡jB †KvqvU©vi Mv‡W© duty wQj Zviv we‡ ª̀vnx‡`i 

A ¿̄vMvi jyU Ki‡Z evav †`q bvB Avwg Avµvš— n‡j Avgvi mvnv‡h¨ GwM‡q Av‡m 
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bvB| A ¿̄vMvi jy‡U evav †`q bvB Ges A ¿̄vMv‡i Pvwe we‡ ª̀vnx‡`i nv‡Z w`‡q 

mnvqZv K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Section 382/148/448 of the Penal Code is set 

aside and Sentence of imprisonment for life imposed upon him 

by the learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  
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The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.52 Sepoy/74694 Md. Jashim Mollik. 

Trial court charged the appellant under Sections 

302/149/382 and having found guilty of the offences under 

Sections 302/34/149/382/148/448 of the Penal Code sentenced 

him  imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years, 3 (three) years and 1(one) year in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.27 Maj. Rowsonul Firoz 

 P.W.33 Major Reazul Karim 

 P.W.72 Maj. Farjana Kalam 

 P.W.77 Roksana Khanam 

 P.W.453 Ripon Kumar and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

Sepoy Saiful Islam (C.S. A.61) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.27 attended Darber at 9.50 A.M. Darber started at 

9.00 A.M. While D.G. was delivering speech Sepoy Moyeen 

came up on the stage with arms. He heard a firing sound. At 

one time he came out from Darber through west door and there 

he came to see DAD Nasir to make direction to the BDR 

personnel. While crossing road he also came to see some BDR 

personnel to make firing and moving towards Darber. Among 

them he identified Sepoy Atowar along with Sepoy Habib,  

Sepoy Muhid, the condemner/appellant Sepoy Jashim 

Mollik and Sepoy Altab, all of 44 Battalion. ............. 

.................. .............. ............ ......... ... ................. 

In cross-examination on behalf of the appellant he stated 

that he did not join in 44 Battalion. There was an order of 

attachment. He handed over the letter of his meeting in 

commerce Ministry to the investigation officer. He came out 

from Darber through west gate at about 9.40 A.M. The 
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rebellions did not attack him. He did not refer the name of  all 

BDR personnel, but he named of those whom he could identify. 

He knew him well. School remained closed. Noor Mohammad 

School has it’s boundary wall. The main gate of the school was 

closed, but side gate was open. He denied the suggestion that he 

could not identify the appellant at the time of occurrence and 

thus he did not identify him in dock and that he did not see him 

with arms. 

P.W. 33 is Lt. Col. Md. Reazul Karim. He deposed that 

occurrence took place on 25.02.2009. He had his posting at 

BDR Headquarter. On the date of occurrence, at 6.00 A.M. he 

was on duty at central quarter guard. At 8.50 A.M. he was in 

the room of duty officer. Peeping outside through door, he 

came to see 20/25 BDR personnel. Their movement being 

suspected he stepped forward and challenged them and asked 

quarter guard commander how they appeared thereat. The BDR 

personnel instantly called him by bad name ‘L¥š¡l h¡µQ¡, öu¡−ll 

h¡µQ¡, A¡¢jÑ A¢gp¡l’ and instantly assaulted ‘Bj¡L ¢Lm O¤¢o m¡¢b j¡®l’ 

him. He found guards of koth to remain silent. They tied him 

with rope and chained his legs and hands together and 
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attempted to kill him by strangulation. Some BDR personnel 

asked to charge him with bayonet. The BDR personnel took 

away his wrist-watch and mobile phone. They kept him 

confined in a room under close door. BDR personnel took away 

key of magazine from the guard commander on duty and looted 

away the arms ammunition therefrom. At that time Habilder 

Shahjahan was the guard commander. BDR personnel invited 

all other BDR persons to take out arms and ammunitions from 

Magazine and Koath- ‘AÙ» ¢e−u jÉ¡N¡wS−e k¡J, …¢m e¡Jz’ Among the 

BDR personnel he could identify Sepoy Salim Reza, Sepoy 

Sajjad, Sepoy Kajal, Lance Naik Ikram, Sepoy Rafiqul, R.P. 

Rezaul, the appellant Sepoy Jashim Mollik, Sepoy Obaidul 

and Sepoy Habib. Sajjad was of 13 Battalion, Iqbal of 24 

Battalion, R.P. Rezaul of Sadar Battalion and all others were of 

44 Battalion. ............................................................ ................. 

In cross-examination on behalf of Sepoy Jasim, he stated 

that prior to Peelkhana he had his posting in Comilla 

Cantonment. His office was on the 2nd floor. He did not know 

the position of monitoring cell of ‘X¡m i¡a LjÑp§Q£’. In the parade, 

he was merely a Spectator. He denied the suggestion that they 
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were directed to join the parade. Quarter guard was 800 meter 

far away from Darber Hall. Darber Hall was under the control 

by BDR Headquarter. He was the duty officer at quarter guard. 

Previously he also performed such duty. He denied the 

suggestion that he was not on duty at quarter guard. On that 

day, there were 11 persons on duty at quarter guard. He took 

over the charge of quarter guard from Maj. Rafiq. He denied the 

suggestion that since he did not know BDR personnel he asked 

of their identity. It was their style to ask ‘®a¡jl¡ L¡l¡’. He denied 

the suggestion that he did not depose the name of the BDR 

personnel before I.O. and now he deposed their name as being 

tutored. He denied the suggestion he did not depose the name of 

Jasim Mollik as of 44 Battalion before the I.O. He was 

promoted to Lt. Col. on 19.10.2010. He denied the suggestion 

that in order to got promotion he deposed falsely. He denied the 

suggestion that he did not take any steps to control the situation. 

The magazine was to the west of the quarter guard. The frontal 

side of the duty officer was opened. There was a way in the mid 

point. He denied the suggestion that magazine could not be seen 

from the room of the duty officer. He denied the suggestion that 
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he did not see any BDR personnel in the room of the duty 

officer and that he was not on duty at quarter guard. He heard 

the conversation of the BDR personnel ‘jÉ¡N¡¢S−e k¡J AÙ» e¡J’. He 

heard it from the room of the duty officer. Sepoy Jasim was 

among them who assaulted him. He denied the suggestion that 

he could not identify any BDR personnel from the guard room 

on hearing their conversation. Earlier he deposed in the case of 

BDR mutiny. He denied the suggestion that he deposed against 

Jasim being tutored by the prosecution. Jasim Mollik did not 

work in his unit. He never served in 44 Battalion. He cannot 

see whether Jasim Mollik participated in the parade on 

24.02.2009. He denied the suggestion that on 25.02.2009 Jasim 

Mollik was present in the Darber Hall. He denied the 

suggestion that one BDR soldier was killed by the army officers 

in Darber Hall. He can’t say whether BDR personnel assaulted 

Jasim Mollik on 25.02.2009 and being injured he was taken to 

BDR hospital first and then Holy Family Hospital for his 

treatment. He denied the suggestion that he deposed falsely.  

P.W.72 deposed that she attended Darber on 25.02.2009 

at 8.30 A.M. Darber started at 9.00 A.M. While D.G. was 
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delivering speech at about 9.20/9.30 A.M.  a Sepoy with arms 

came up on the stage and pointed arms on D.G. Officers 

detained him. At once there raised a hue and cry and every one 

tried to come out through window and doors. She along with Lt. 

Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. Col. Yeasmin, 

Maj. Rokshona took shelter together under the shade of screen. 

On the other side of screen D.G., D.D.G. D.O.T, Captain 

Majahar, Lt. Col. Kamrujjaman and some others took shelter. 

At the direction of the rebellions they came out from the shade 

of screen. As soon as they came down from the stage a group of 

rebellions caught hold them and hastened them away outside 

Darber. The rebellions fired on Lt. Col. Kaiser and assaulted 

Col. Lutfor Rahman. Afterwards they picked her up along with 

Maj. Rokshana in a Pick up and took them to hospital. They 

came to O.T. She identified Obaidul, Sepoy Hasib, the 

appellant Jashim, Ibrahim and Rafiqul who appeared in the 

hospital with arms and supervising the treatment of others. The 

appellant also warned them not to make any contact with others 

on mobile phone.  

No cross-examination on behalf of the appellant. 
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P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 a BDR person entered into Darbar. He was Moyeen. 

Thereafter Kajal entered into Darbar. Officers disarmed 

Moyeen. All BDR personnel stood up and began to run away. 

Afterwards she heard firing. Lt. Col. Yesmin and Maj. Farjana 

were with her. At one stage they hid themselves behind the 

screen of the stage. At 10.30 BDR rebellions entered into 

Darbar by making fire. One BDR person directed in a 

megaphone to surrender. She came to see 10/15 BDR personnel 

with arms. Among them she came to see Sepoy Selim  Reza 

with arms and megaphone. He directed them pointing arms to 

come out. One of the rebellions fired on Lt. Col. Kaisar and 

killed him. Selim Reza took them out through west gate. The 

rebellion at outside of Darbar fall in them and one of the 

rebellions kicked on Lt. Col. Lutfor Rahman and consequently 

Lt. Col. Lutfor Rahman and  they, - three lady doctors fell 

down. ............................................... Later on, she identified 

Habilder Monirujjaman and DAD Nasir, Sepoy Selim Reza, 

Sepoy Kajal Ali, Sepoy Moyeen Uddin, Sepoy Sahabuddin, 



 

 

6944 

Sepoy Siddik, Sepoy Sumon Mia, Sepoy Sajjad, Sepoy Saidul, 

Sepoy Ibrahim, Sepoy Obaidul, Lance Naik Ekram, Sepoy 

Habilder, the appellant Sepoy Jashim Mollik, Sepoy Mahin, 

Sepoy Muhit, Sepoy Mehedi Hasan and Sepoy Rafiqul Islam 

with the photo from the office of BDR Headquarter since she 

saw them along with others in Darber.  

In cross-examination on behalf of the appellant, she 

admitted that no such photo she found in the Court by which 

she identified the appellant and no such photo was seized. She 

further admitted that she did not identify the appellant in any 

other way excepting the photo of the appellant. She further 

admitted in her cross-examination that the appellant did not 

serve with her.  

P.W.453 is Sepoy 79173 Ripon Kumar Biswas. He 

deposed that on 25-26 Feb, 2009 he had his duty on central 

quarter guard. On 25.02.2009 at about 9.00 A.M. quarter guard 

was attacked. He tried to come out but he was threatened to 

death by pointing rifle. Meanwhile 5/7 soldiers broke down the 

door and took away bullet boxes. He happened to see duty 

officer Maj. Riaz. He was confined in JCO’s room. The 
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rebellions were 30/35 in number. After a while the rebellions 

broke down the door of Koth and took away arms. Among the 

BDR personnel he could identify 63907 Sepoy Salim Reza, 

63922 Sepoy Kajal Ali, 74852 Sepoy Rafiqul, the appellant 

74694 Sepoy Jasim Mollic, 56942 Sepoy Habibur Rahman and 

77224 Sepoy Sajjad, 47474 Lnk. Ekramul Hoque. Afterwards he 

heard firing from Darber Hall. 

............................................................................. 

In cross-examination on behalf of Jasim Mollik, he denied 

the suggestion that Jasim Mollik was in Darber. After closing his 

duty he went to guard room. He cannot remember whether he 

deposed the name of soldiers on duty. Quarter guard is a ‘U’ 

Type building. The guard room was to the north side. He denied 

the suggestion that Koth was behind the guard room. The 

rebellions attacked Koth a few minutes after finishing his duty. 

He denied the suggestion that he left quarter guard in order to 

participate in rebellion with arms. He did not know Maj. Sohel. 

He did not serve with Jasim Mollik but he belonged to the same 

unit. He denied the suggestion that he confined Maj. Riaz and 
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that he did not see Jasim Mollik at the place of occurrence and 

that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness.  

He stated in his cross-examination that P.W.27 did not 

refer the badge No. of the appellant and also did not see when 

and what read he saw him. P.W.453 also did not depose before 

him through which window he saw the appellant. P.W.33 did 

not depose before him that the appellant hailed from 44 

Battalion. There are six persons named Jashim in C.S. P.W. 77 

did not depose before him that he saw the appellant in Darbar 

The confessional statement of co-accused Sepoy Saiful 

Islam (C.S.61) runs as under- 

“weMZ 15/01/2006 Bs‡iRx Zvwi‡L Avwg we,wW,Avi G wmcvnx c‡` 

†hvM w`B| PUªMªv‡g evqZyj B¾‡Z  mv‡o  cuvP gvm  †Uwbs †k‡l cÂM‡o 

†hvM w`B| cÂM‡o  wZbgvm  PvKix Kivi ci  h‡kv‡i †hvM  w`B| 

we,wW,Avi  mßvn  Dcj‡¶  U¨vÆy †kv‡Z  Ask Mªn‡bi Rb¨  Rvbyqvix  

gv‡mi  8  Zvwi‡L XvKvq  Avwm| 24/02/09 Bs‡iRx Avwg U¨vÆ †kv‡Z  

Ask Mªnb Kwi|  25/2/09 Bs‡iRx †fv‡i  D‡V  bvgvR c‡o  Avwg  

Avevi  Nywg‡q  hvB| mKvj  9.10/9.20 wgwb‡Ui mgq ¸wji kã ï‡b  

Nyg †fs‡M hvq| H w`b  `iev‡i  Avgvi  `vwqZ¡  wQj bv| GKRb †jvK ( 
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we,wW, Avi, wmcvnx) A ¿̄  wb‡q G‡m  e‡j †h, †KD  jvB‡b  ï‡q  

_vK‡eb bv  mevB bx‡P †b‡g  Av‡mb|  H†jvK‡K Avwg wPwb bv|  bx‡P  

bvgvi ci  44  ivB‡dj e¨v‡Uwjq‡bi  wmcvnx Rmxg Avgv‡K GKwU  

ivB‡dj  †`q|  H ivB‡dj wb‡q  Avwg  `ievi n‡ji  cv‡k †RwmI 

†KvqvUv‡ii mvg‡b  P‡j hvB| H Lv‡b wM‡q Avwg  44  e¨vUvwjq‡bi  

wmcvnx  Kvgvj‡K  dvqvi Ki‡Z †`wL| †m `ievi n‡ji w`‡K  dvqvi  

KiwQj|  Avgvi ivB‡d‡j  ¸wj bv  _vKvq  Kvgvj‡K  wRÁvmv Kwi †h,  

¸wj †Kv_vq cve  ?  Kvgvj GKwU  wi·v †`wL‡q wi·v †_‡K  ¸wj  wb‡Z 

e‡j|  Avwg  wi·v †_‡K  20 ivDÛ  ¸wj  wbB|  Avwg  `ievi n‡ji 

w`‡K  10(`k)  ivDÛ  duvKv ¸wj  Kwi| Abygvb  10.45 Uvi w`‡K  Avwg  

`ievi n‡ji mvg‡b  ‡dvqviv I  gyj †M‡Ui  gvSvgvwS  ¯nv‡b hvB|  

HLv‡b  Avwg©  Awdmv‡ii jvk c‡o _vK‡Z †`wL|  `ievi n‡ji wfZi 

†_‡K  wmcvnx  AvjZvd (44 e¨vUvwjqb) †ei n‡q  Avgv‡K `ievi  n‡ji 

wfZ‡i  XyK‡Z  e‡j|`ievi n‡j Xy‡K  Avwg †÷v‡i  mvg‡b  DËi  †Kv‡b  

ùvovB|  HLv‡b  wmcvnx  AvjZvd  Avwg©  Awdmvi‡`i‡K jvB‡b  ùvwo‡q 

†ei n‡q  Avm‡Z  e‡j| AvjZv‡di  Kv‡Q †gMv‡dvb wQj|  A ¿̄ I  wQj|  

AvjZvd  Avwg©  Awdmvi‡`i‡K †gvevBj w`‡q w`‡Z e‡j| Avwg ỳB Rb 

Awdmv‡ii  ỳwU †gvevBj wbB| Gici  wmcvnx  AvjZvd  Avmvgx‡`i‡K  

jvBb a‡i cwðg w`‡Ki  †MB‡U †h‡Z  e‡j| GK  Awdmv‡ii w÷K c‡o 

†M‡j  AvjZvd  ÷xK  Zyj‡Z n‡e bv e‡j  agK †`q| Gici  
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Awdmvi‡`i‡K  gvP© Kwi‡q cwðg w`‡Ki †M‡Ui w`‡K wb‡q hvq| 

Awdmvi‡`i g‡a¨ GKRb †gRi  e`i“j  Avjg  Avgvi  cy‡e©i 

e¨vUvwjq‡bi  wmI wQ‡jb| Awdmviiv `iRv w`‡q †ei nIqv  A¯nvq  

evB‡i †_‡K we,wW, Avi wmcvnxiv eªvk dvqvi K‡i| K‡qK Rb  Awdmvi 

c‡o  hvq| mvg‡b †_‡K GKRb Awdmvi  Bbkv` m¨v‡ii  bvg a‡i  †`Šo  

w`‡Z e‡j| Bbkv` m¨vi `w¶b  w`‡Ki †MB‡Ui w`‡K †`Šo w`‡j  Avwg  

Bbkv`  m¨vi‡K ỳB  ivDÛ  ¸wj  Kwi| Bbkv` m¨vi  c‡o hvb| H mgq  

Avwg QvovI  Avi I  A‡bK we,wW, Avi  wQj  Zv‡`i‡K  Avwg wPwb bv| 

HLv‡b †h  Awdmviiv wQj Zviv mevB ¸wj †L‡q HLv‡bB c‡o hvq| 

Abygvb  11.00 Uvi w`‡K  Avwg `ievi nj †_‡K †ei n‡q  wk¶K‡`i 

†KvqvU©v‡ii  mvg‡b  hvB| †Kvb  Awdmvi  jywK‡q  Av‡Q wKbv †`Lvi Rb¨  

Aa¨‡¶i evmvq XywK|  Avwg evmvq †XvKvi ci  GKwU  i“‡g  wZbwU  

ev”Pv‡K  Lv‡Ui  bx‡P  jywK‡q  _vK‡Z †`wL |  Zv‡`i‡K  wR‡Ám Ki‡j  

evev Ð gv  evwn‡i Av‡Q  e‡j  Rvbvq|  Avwg i“‡g  _vKve¯nvq  44 

e¨vUvwjq‡bi wmcvnx  Rmxg Ges  gqgbwmsn wmcvnx  Rmxg i“‡g  Xy‡K| 

gqgbwmsn †m±‡ii  Rmx‡gi nv‡Z  Gj,Gg,wR,  Ges kix‡i  ¸wji wdZv  

wQj| 44 e¨vUvwjq‡bi  Rmx‡gi nv‡Z  ivB‡dj wQj| Avgiv  wZb Rb 

wW‡dÝ  †bqvi Rb¨  †`vZjvi  Qv‡` DwV | Abygvb  12.15 Uvi mgq Qv` 

†_‡K  ‡`wL‡q wZbRb we,wW,Avi wmcvnx GKRb Avwg©  Awdmvi‡K †U‡b 

wb‡q  hv‡”Q |  gqgbwmsn †m±‡ii  Rmxg bx‡P †b‡g H wZbRb  
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wmcvnx‡K  Avwg©  Awdmvi‡K ¸wj Ki‡Z  e‡j,  Zviv ¸wj Ki‡Z  ivRx bv 

nIqvq  Rmxg  wb‡RB  Gj, Gg, wR, w`‡q  eªvk dvqvi K‡i  H 

AwdmviwU‡K  nZ¨v  K‡i |  Zvici †m  Avevi  Qv‡` P‡j  Av‡m|  ỳcyi 

†ejvq  Avgiv H evmv‡ZB  LvIqv  `vIqv  Kwi|  ivbœv  Kiv wQj|  H 

ev”Pv ¸‡jv I  evmvq wQj|  Rmx‡gi  Kgv‡Û  Avgiv H  evmvq wWDwU  

Ki‡Z _vwK|  weKvj 5 Uvi w`‡K `ievi  n‡ji mvg‡b GKwU  wcKAvc  

Avmv  hvIqv  Ki‡Z †`wL|†mbvevwnbxi †nwjKÞvi  Dovi  mgq  Gj, 

Gg, wR, nv‡Z  _vKv Rmxg †nwjKÞv‡ii  w`‡K  dvqvi K‡i|  ivZ 

AvUUvi w`‡K H  evmvq Wvj fvZ  LvBZ| wWDwUi  duv‡K  duv‡K  Qv‡` 

NygvB|  26/02/2009 ZvwiL  mKvj Abygvb  10.00Uvi  w`‡K  44 

e¨vUvwjq‡bi  Rmxg jvB‡b  P‡j  hvq| ỳcyi 12.00 Uvi w`‡K  Avwg  

gqgbwmsn †m±‡ii  Rmxg‡K  Qv‡`i  Dci wWDwU‡Z †i‡L  jvB‡b wM‡q  

wb‡Ri weQvbvq ky‡q  _vwK| wKQy¶b ci  gvB‡K  ïb‡Z cvB‡h,  we,wW, 

Avi m`m¨‡`i  mvaviY  ¶gZv †Nvlbv  Kiv n‡q‡Q|  gvB‡K Avgv‡`i‡K  

†Kv‡Z  A ¿̄  Rgv w`‡Z e‡j| ỳcyi  Abygvb  2.30 Uvi w`‡K  24 

e¨vUvwjq‡bi †Kv‡Z  Avgvi  ivB‡dj  Rgv w`‡q  G‡m  jvB‡b G‡m  ï‡q 

cwo| weKv‡ji w`‡K jvB‡bi m`m¨‡`i K_vevZ©vq  ïb‡Z cvB †h,  

Avwg©iv  wcjLvbv  Avµgb  Ki‡Z cv‡i|  weKvj  Abygvb  4.30 Uvi 

w`‡K  wmwfj  †cvkvK  c‡i †WBix  dv‡g©i wcQbw`‡K  Iqvj UcwK‡q  

cvwj‡q hvB| cÖ_‡g †gvnv¤§`cyi  Kv‡`ivev` nvDwRs G  eo †evb kvgxgv  
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bvmwi‡bi  evmvq DwV|  Avgvi mv‡_  _vKv †gvevBj  †ev‡bi  evmvq  

ivwL| H  evmvq _vKve¯nvq  28/02/09 Bs‡iRx wUwfi  msev‡`  ïwb †h, 

24 N›Uvi  g‡a¨  we,wW, Avi m`m¨‡`i  wcjLvbvq  nvwRi  n‡Z e‡j‡Q|  

01/03/09 Bs‡iRx  Avwg wcjLvbvq wi‡cvU©  Kwi| 03/03/09 Bs‡iRx  

Avgv‡K wcjLvbvq †bq|  wcjLvbvq  _vKve¯nvq  26/03/09 Bs‡iRx  

i¨ve Avgv‡K wRÁvmvev` K‡i|  Avgvi  K_vgZ i¨ve †ev‡bi evmv †_‡K 

†gvevBj ỳwU  D×vi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the appellant submits that P.W.27 claims to 

identify the appellant along with three other rebellions moving 

towards Darbar on firing at the point of crossing road to the 

west of Darbar just coming out from Darbar. He identified the 

appellant as of 44 battalion, but could not refer his Regiment 

No. P.W.654, the investigation officer also admitted in his 

cross-examination that P.W.27 did not refer the Regiment No. 

of the Appellant. In cross-examination, he frankly admitted that 

he did not join in 44 battalion and as such he had no occasion to 

identify him. Even he did not identify the appellant in dock. 

P.W.654, the investigation officer admitted in his cross-

examination that P.W.27 did not depose before him when and 
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where he saw the appellant. Thus his claim of seeing the 

appellant to move towards Darbar on firing just coming out 

from Darbar on the road to the west of Darbar is embellishment 

of his earlier statement.  His above evidence lacks credibility. 

P.W.33 also appears unreliable. He identified the appellant as of 

44 Battalion and in plundering kote along with 7(seven) other 

rebellions. Admittedly before that he was confined in the room 

of the duty officer. His identification of the appellant from his 

above position also appears impracticable and improbable. 

Moreover, he admitted in his cross-examination that he never 

served in 44 Battalion and the appellant Jashim Mollik did not 

work in his Unit. P.W. 654 admitted in his cross-examination 

that P.W. 33 did not depose before him that the Appellant was 

of 44 Battalion. So his claim of identifying the appellant as of 

44 Battalion and in plundering arms appears unworthy of credit. 

P.W.72 also claims to see the appellant in the O.T of BDR 

hospital who appeared thereat with arms and supervising the 

treatment of others. It is true that her above testimony has not 

been challenged by way of cross-examination on behalf of the 

appellant but her above testimony does not show any 
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culpability of the appellant to any offence. Moreover, the 

appellant is named as Jashim Mollik but she referred the 

accused in her testimony as merely Jashim, which does not 

attract the appellant. P.W. 654 admitted in his cross-

examination that there are as many as six persons named 

Jashim in C.S. P.W.77 simply claims to identify the appellant 

with the photo from the office of the BDR Headquarter having 

seen him in Darbar. Her above evidence also does not bear any 

substance. She also did not disclose any culpability of the 

appellant to any offence. P.W.453 in his testimony identified 

the appellant referring his regiment number in plundering kote. 

He admitted in his cross-examination that he did not serve with 

Jashim Mollik. From his deposition it transpires that he was on 

duty at central quarter guard and it is apparent that he did not 

perform his duty in view of the statement of P.W.33 and 

obviously he was in the line of accused and that he deposed 

falsely against the appellant at the instance of prosecution to 

escape himself from the liability.  

Mr. Islam further submits that the confessional statement 

of the co-accused having found no corroboration by any 
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independent witness it lends no support to the prosecution case 

as against the appellant and there is no scope to consider such 

confessional statement of the co-accused as evidence in proving 

the charges against the appellant. 

Mr. Islam also submits that trial court having failed to 

assess and weigh the evidence on record erroneously found the 

Appellant guilty of the offences and sentenced him arbitrarily 

and it warrants necessary interference. Consequently, the Cr. 

Appeal filed on behalf of the Appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General admits frankly that 

the evidence of P.W. 72 has no relevancy as against the 

appellant and further submits that all other P.Ws. are competent 

and eye witnesses to the occurrence. P.W. 27 saw the appellant 

with arms. He identified the appellant of 44 Battalion and there 

is only one Joshim Mollik in 44 Battalion. There is no 

ambiguity in his identification of the appellant. He affirmed the 

identification of the appellant being reiterated in cross-

examination on behalf of the appellant- ‘B¢j a¡−cl i¡mi¡−h ¢Q¢e 

B¢j Sp£j j¢õL−L pnÙ» AhØq¡u ®c¢M’. His evidence bears credibility. 

P.Ws 33 and 453 were officer and guard respectively on duty at 

Quarter guard and they both saw the appellant in plundering 

arms from kote. P.W. 33 duly identified the appellant as of 44 

Battalion and P.W. 453 also duly identified the appellant with 

his Regiment No. Similarly P.W. 77 is also an eye witness. She 

saw the appellant in Darber in participating to the occurrence. It 
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is true that she identified the appellant with the photo of the 

office and such photo has not produced before the court, yet her 

ocular evidence having had her presence in Darber at the outset 

of the occurrence can’t be left out of consideration and it bears 

relevancy. Confession of co-accused Sepoy Saiful Islam finds 

corroboration by the testimony of P.W. 27 and it lends support 

to the prosecution evidence against the appellant. 

The learned Deputy Attorney General adds that trial 

court on proper appreciation of the evidence rightly passed the 

impugned order of conviction and sentence to the appellant and 

it warrants no interference. In the premises, the Cr. Appeal filed 

on behalf of the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of co-accused. 

Co-accused Sepoy Saiful Islam (C.S.61) stated in his 

confessional statement- 

“mKvj  9.10/9.20 wgwb‡Ui mgq ¸wji kã ï‡b  Nyg †fs‡M hvq| H 

w`b  `iev‡i  Avgvi  `vwqZ¡  wQj bv| GKRb †jvK ( we,wW, Avi, 

wmcvnx) A ¿̄  wb‡q G‡m  e‡j †h, †KD  jvB‡b  ï‡q  _vK‡eb bv  mevB 

bx‡P †b‡g  Av‡mb|  H†jvK‡K Avwg wPwb bv|  bx‡P  bvgvi ci  44  

ivB‡dj e¨v‡Uwjq‡bi  wmcvnx Rmxg Avgv‡K GKwU  ivB‡dj  †`q|  H 

ivB‡dj wb‡q  Avwg  `ievi n‡ji  cv‡k †RwmI †KvqvUv‡ii mvg‡b  P‡j 

hvB| H Lv‡b wM‡q Avwg  44  e¨vUvwjq‡bi  wmcvnx  Kvgvj‡K  dvqvi 

Ki‡Z †`wL| †m `ievi n‡ji w`‡K  dvqvi  KiwQj|  Avgvi ivB‡d‡j  

¸wj bv  _vKvq  Kvgvj‡K  wRÁvmv Kwi †h,  ¸wj †Kv_vq cve  ?  Kvgvj 

GKwU  wi·v †`wL‡q wi·v †_‡K  ¸wj  wb‡Z e‡j|  Avwg  wi·v †_‡K  20 

ivDÛ  ¸wj  wbB|  Avwg  `ievi n‡ji w`‡K  10(`k)  ivDÛ  duvKv ¸wj  

Kwi|” 
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The confession statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witnesses it bears 

evidentiary value in view of section 30 of the Evidence Act.  

All the P.Ws. 27, 33 and 453 referred above saw him 

with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object.  

P.W. 77 also identified him with photo preserve in the BDR 

office as she herself saw him with arms to participate in the 

occurrence having present in the hospital.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 27, 33, 77 and 453 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 27 deposed- 
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‘`ievi n‡ji cwð‡g †ewi‡q iv¯—v cvi nIqvi mgq †ek wKQz wewWAvi 

m`m¨‡`i †`wL| Zv‡`i g‡a¨ wmcvnx Av‡Zvqvi, wmcvnx nvwee, wmcvnx †gvwnZ I 

wmcvnx Rwmg gwj−K‡K wPb‡Z cvwi| Zviv mevB 44 e¨vUvwjq‡bi m`m¨|’ 

P.W. 33 deposed-  

‘Avgv‡K †e‡a †i‡L evwni †_‡K `iRv eÜ K‡i †`q| A ¿̄vMv‡ii `vwq‡Z¡ 

wb‡qvwRZ MvW© KgvÛv‡ii KvQ †_‡K Pvwe wb‡q A ¿̄vMvi jyU K‡i| MvW© KgvÛv‡ii 

bvg nvwej`vi mvnRvnvb| Zviv e‡j A ¿̄ wb‡q g¨vMvwR‡b hvI ¸wj bvI G‡`i 

g‡a¨ Avwg wmcvnx †mwjg †iRv wmcvnx mv¾v`, wmcvnx KvRj, j¨vÝ bv‡qK 

BKivg, wmcvnx iwdKzj Avi, wc †iRvDj wmcvnx Rwmg gwj−K, wmcvnx Ievq ỳj 

I wmcvnx nvwee‡K wPb‡Z cvwi| G‡`i g‡a¨ mv¾v` 13 e¨vUvwjqb, BKevj 24 

e¨vUvwjqb, Avi,wc †iRvDj m`i e¨vUvwjqb evKx mK‡jB 44 e¨vUvwjq‡bi 

m`m¨|’ 

P.W. 72 deposed-  

‘I/wU †Z Avmv mm ¿̄ wmcvnx nvwme, Ievq ỳj, Rwmg, Beªvnxg, iwdKzj Gi 

K_v g‡b Av‡Q| GQvovI wmcvnx igRvb, 15 ivB‡dj e¨v‡Uwjq‡bi K_vI g‡b 

Av‡Q|’ 

P.W. 77 deposed-  

‘`ievi n‡j hv‡`i †`wL c‡i wewWAvi m`i `ß‡i ewY©Z Qwe †`‡L hv‡`i 

mbv³ Kwi Zviv nj wWGwW bvwQi, wmcvnx †mwjg †iRv, wmcvnx KvRj Avjx, 

wmcvnx gvBb DwÏb, wmcvnx kvnveywÏb, wmcvnx wmwÏK, wmcvnx mygb wgqv, wmcvnx 
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mv¾v`, wmcvnx mvB ỳj, wmcvnx Beªvnxg, wmcvnx Ievq ỳj, j¨vÝ bv‡qK GKivg, 

wmcvnx nvweeyi, wmcvnx Rwmg gwj−K, wmcvnx gwZb, wmcvnx gywnZ, wmcvnx †g‡n`x 

nvmvb, nvwej`vi gwbi“¾vgvb I wmcvnx iwdKzj Bmjvg|’ 

P.W. 453 deposed-  

‘mKvj Abygvb 9 Uvq †KvqvUvi MvW© Avµgb K‡i 25/2/09| kã ï‡b 

†ei n‡Z †M‡j Avgv‡K ivB‡dj a‡i e‡j bo‡j ¸wj Ki‡ev| Gi g‡a¨ `iRvi 

mvg‡b 5/7 Rb ‰mwbK `iRv †f‡½ ¸wji ev· wb‡q hvq| ZLb †`wL duty 

officer †gRi wiqvR‡K| Zv‡K J.C.O i“‡g Zvjve× K‡i iv‡L| we‡ ª̀vnxiv wQj 

Abygvb 30/35 Rb| wKQy¶‡bi g‡a¨ †Kv‡_i `iRv †f‡½ A ¿̄ wb‡q †KvqvUvi MvW© 

†_‡K P‡j hvq| Zv‡`i g‡a¨ 63907 wmcvnx †mwjg †iRv, 63922 wmcvnx KvRj 

Avjx, 74852 wmcvnx iwdKzj, 74694 wmt Rwmg gwj−K, 56942 wmt nvweeyi 

ingvb, I 13 e¨vUvwjq‡bi 77224 wmcvnx mv¾v`, 47474 j¨vt bvt GKivgyj‡K 

wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Sections 382/148/448 of the Penal Code is set 

aside and Sentence of imprisonment for life imposed upon him 

by the learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.60 Sepoy/63193 Md. Mintu Sheikh.  

Trial court charged the appellant under Sections 

302/149/382/201/34 and having found guilty of the offences 

under Sections 302/34/149/382/148/448 of the Penal Code 

sentenced him imprisonment for life with a fine of Tk.50,000/- 

in default S.I. for 5(five) years; 10(ten) years with a fine of 
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Tk.20,000/- in default S.I. for 2(two) years, 3 (three) years and 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.10 Maj. Alamgir Dewan and   

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

Sepoy/77594 Obaidur Rahman (C.S. A.48) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.10 Major Alamgir Dewan deposed that he joined in 

Peekhana on 22.02.2009 to receive his prize on the occasion of 

BDR week. He attended Darber on 25.02.2009 at about 8.55 

A.M. and took his seat in the row of the officers. Darber started 

at 9.00 A.M. When D.G. was delivering speech, a Sepoy 

entering into the Darber pointed arms on D.G. After a while 

there happened two rounds firing. BDR personnel attempted to 
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leave Darbar and they were breaking the windows. He was 

compelled to go towards door. BDR personnel were firing all 

around Darbar. Afterwards 10/12 BDR personnel entered into 

Darber on firing. Among them he could identify Sepoy Matin, 

the condemner/appellant Sepoy Mintu SK. Sepoy Kamal 

Mollah, Sepoy Saidul Islam of 44 Battalion. Thereafter he left 

Darber and having found the situation not convenient came to 

his residence. .................  

................................................................................................. 

In cross-examination on behalf of the appellant, he 

deposed that he did not serve with the appellant but he saw him 

in 44 Battalion. He did not know his father’s name and address. 

From the conversation of the accused by the by he came to 

know the name of the appellant. He did depose before the I.O 

the name of the BDR personnel. He denied the suggestion that 

he did not see the appellant and that he implicated him falsely 

as per instruction of Lt. Col. Sams, the commander of 44 

Battalion since he had good relation with him.    

P.W.654 is the investigation officer, a formal witness.  
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In cross-examination on behalf of the appellant he  stated 

that the appellant was arrested on 26.03.2009 and taken on 

remand for 12 days at 3 times. He denied the suggestion that he 

arrested the appellant on 15.03.2009 from Peekhana. He applied 

to the higher authority for arresting the appellant. P.W.12 was 

2IC of 7 Rifle Battalion. Later on he was in charge of 

commanding officer. He came to Peekhana on 22.02.2009 to 

receive his prize. He did not seize any paper to that effect. He 

recorded the statement of Lt. Kamruzzaman on 12.03.2009 but 

he did not appear as witness. About 150 persons, both officers 

and Sepoys were prize receivers. They came to Dhaka to 

receive their prize. He denied the suggestion that he implicated 

the appellant falsely without investigate the case properly.  

The confessional statement of co-accused Sepoy/77594 

Obaidur Rahman (C.S.48) runs as under- 

“Na 24/02/09 Cw a¡¢lM c¤f¤l 11.30 ¢j¢e−V fÉ¡−lX ®n−o B¢j clh¡l 

q−m j¡ee£u ül¡øÌj¿»£ HÉ¡X−i¡−LV p¡q¡l¡ M¡a¥−el p¡−b M¡e¡ M¡Cz c¤f¤l 1 

V¡u clh¡l q−m jqs¡l SeÉ k¡Cz Aaxfl Bj¡−L RSB Ground Hl 

f¡Nm¡ ¢SjM¡e¡u Ae¤ù¡e p¡S¡−e¡l SeÉ f¡W¡uz l¡−œ Bj¡−cl 44 

hÉ¡−V¢mu¡−el Bj¡−L J ¢pf¡q£ B−a¡u¡l−L f−ll ¢ce AbÑ¡v 
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25/02/09Cw  Ju¡¢LÑ Hl SeÉ ¢ehÑ¡Qe L−lz aMe ¢pf¡q£ ®p¢mj Bj¡−cl 

h¡l¡¾c¡ ®b−L ®X−L h−mz Bj¡−cl pL¡m 7 V¡u °p¢eL m¡C−e b¡L−a 

q−hz Bjl¡ h¢m ®k, Bj¡−cl Ju¡¢LÑ B−R b¡L−a f¡lh e¡z ¢L¿º ®p¢mj 

h−m ®k, ®L¡e i¡−hC ®q¡L b¡L−a q−hz Bj¡l L¡lZ ¢S‘¡p¡ Ll−m ®p¢mj 

h−m BN¡¢j L¡m HLSe A¢gp¡l dlhz 

25/02/09 Cw a¡¢lM 6.30 ¢j¢eV HL¢V jC Hhw 1¢V ®V¢hm ¢e−u B¢j, 

q¡¢hmc¡l L¡−nj ¢pf¡q£ B−a¡u¡l ¢pf¡q£ j¤š²¡¢cl, ¢pf¡q£ n¢gL¥m pq 

®j¡V 13 Se Ju¡¢LÑ NË¡E−ä (RSB) k¡Cz pL¡m 7 V¡l ¢c−L ¢pf¡q£ 

®p¢mj Bj¡l ®j¡h¡C−m Lm ¢c−u Bj¡−L J B−a¡u¡l−L m¡C−el p¡j−e 

Bp−a h−mz E−õMÉ  ®p¢mj Bj¡−cl ®L¡Çf¡e£l LÓ¡LÑz Bjl¡ a¡lfl 

®j−p e¡Ù¹¡l SeÉ k¡C aMe ¢pf¡q£ ChÐ¡¢qj H−p h−m, Bj¡−L J 

B−a¡u¡l−L ®p¢mj i¡C clh¡l q−m ®k−a h−m−Rz Bjl¡ clh¡l q−m 

®N−m ChÐ¡¢qj clh¡l q−m Y¤−L k¡u Hhw Bjl¡ clh¡l q−ml f¢ÕQj ¢c−L 

¢fR−el clS¡u c¡ys¡Cz 

aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 
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Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 

Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 

®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz 

c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 
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j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 

f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz B¢j aMe c¡y¢s−u ph¢LR¤ ®c¢Mz Aaxfl Bjl¡ h¡p¡ charge L¢l 

Hhw B¢j Ju¡XÊf ®b−L  4000 V¡L¡ f¡Cz f−l I jÉ¡Xj ®L ¢e−u Bp¡l 

pju ¢p¢Xl d¡−l 1¢V h¡µQ¡ ®c¢Mz aMe I h¡µQ¡ J jÉ¡Xj ®L ¢e−u 

®L¡u¡VÑ¡l N¡−XÑ a¡−cl BV−L l¡¢Mz 

HC ¢ceC AbÑ¡v 25/02/09 Cw a¡¢lM påÉ¡u Bjl¡ R.P Post Hl L¡−R 

¢pf¡q£ ®p¢mn J ¢pf¡q£ q¡¢hh pq 4/5 Se c¡y¢s−u ¢Rmz Bjl¡ ®k−u 

¢pf¡q£ ®p¢mj ®L B¢j 4000/- V¡L¡ ®cC Hhw B−a¡u¡l 1¢V ü−eÑl ®QCe 

®cuz f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l 

¢N−u ®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ 

J 25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz 

Aaxfl Na 26/02/09 Cw a¡¢lM B¢j J B−a¡u¡l pL¡−m e¡Ù¹¡ L−l 

m¡C−eC b¡¢Lz f−l ®cMm¡j L−uLSe M¡¢m q¡−a Bp−Rz Bjl¡ a¡−cl 
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¢S‘¡p¡h¡−c S¡e−a f¡¢l AÙ» Sj¡ ®ch¡l B−cn q−u−Rz Bjl¡ m¡C−e 

Bp−m ®c¢M q¡¢hmc¡l Hjc¡c J e¡−uh p¤−hc¡l ¢eu¡j¤m h¡p¡l c¡y¢s−u 

a¡l¡ Bj¡−cl  Foll-in L¢l−u AÙ» Sj¡ ¢c−a hm−m Bjl¡ AÙ» Sj¡ ®cCz 

Aaxfl q¡¢hmc¡l A”−el ®ea«−aÅ ®L¢¾cÐu jÉ¡N¢S−e Bj¡l ¢lfe J 

B−lL S−el ¢XE¢V ®cuz ¢hL¡m 4 V¡l ¢c−L ¢pf¡q£ B−e¡u¡l−L ¢S‘¡p¡ 

Ll−m ®p h−mz ®pe¡h¡¢qe£ Bp−R ph¡C f¡m¡−µRz f−l B¢j ®XCl£ g¡−jÑl 

®cJu¡m Vf¢L−u f¡m¡Cz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that P.W. 10 claims to identify 

the appellant among 10/12 BDR personnel of 44 Battalion at 

the point of his coming out from Darbar and to make firing. 

Admittedly P.W.10 had been in service in BDR at Satkhira and 

he came to Peekhana on 22.02.2009 on the occasion of BDR 

week for receiving his award and he never served in 44 

Battalion (as admitted by himself in cross-examination on 

behalf of Sepoy Matin C.S.A12) ‘Avwg 44 e¨cvUvwjq‡b KLbI Kg©iZ 

wQjvg bv) and also did not work with the appellant ‘wg›Uyi p¡−b Avwg 

PvKzix Kwi bvB’ as he admitted in his cross-examination. So his 

identification of the appellant does not inspire confidence. 

Moreover, his above testimony finds no corroboration. Such 
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uncorroborated, solitary, untrustworthy evidence of P.W.10 

can’t be based on for conviction of the appellant as he was 

charged for. More so, P.W. 654, the investigation officer admits 

in his cross-examination ‘44 e¨vUvwjq‡b GKvwaK wg›Uy _vK‡Z cv‡iÕ. 

Mr. Islam further submits that the co-accused Ibrahim 

(C.S. 48) refers accused ‘Sepoy Mintu’ in his confessional 

statement, but the appellant is Sepoy Mintu Shikh. The above 

confession of Co-accused Ibrahim in no way attracts the 

appellant. Besides it finds no corroboration by any independent 

witness and as such it lacks evidentiary value. 

Mr. Islam thus submits that the trail Court having failed 

to assess and weigh the evidence properly convicted and 

sentenced the appellant merely on surmise and conjecture and 

the impugned conviction and sentence to appellant is liable to 

be set aside. Consequently, the Cr. Appeal filed on behalf of the 

Appellant be allowed.                 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W 10 duly identified the Appellant of 44 Battalion and he 

saw him to make firing with arms around Darbar along with 

other rebellions. It is true that P.W 10 did not work with 44 

Rifle Battalion of the Appellant but he reiterated in his cross-

examination that he saw him in 44 Battalion. His 

unimpeachable, untainted, unblemished solitary evidence 

appears worthy of credit and thus can solely be based for 

conviction in view of section 134 of The Evidence Act.         
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of co-accused. 

Co-accused Sepoy Obaidur Rahman (C.S.A.48) stated in 

his confessional statement- 

“aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 
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®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz” 

The confessional statement of the co-accused find 

corroboration by the eye witnesses. The confessional statement 

of co-accused being corroborated by the eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

P.W. 10 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.   

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 10 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W.10 deposed- 
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“ZLb me ˆmwbKiv †ei n‡Z D×Z nq Ges `iRv Rvbvjv fvs‡Z _v‡K| 

Avwg Zv‡`i av°vq  `iRvi w`‡K †h‡Z eva¨ nB| ZLb `ievi n‡ji Pvi 

w`‡K ˆmwbKiv ¸jv¸wj Ki‡Q| 10/12 Rb mk ¿̄ ‰mwbK dvqvi Ki‡Z 

Ki‡Z GwM‡q Av‡m| Zv‡`i g‡a¨ wmcvnx gwZb, wmcvnx wg›Uz †kL, wmcvnx 

Kvgvj †gvj−v wmcvnx mvB ỳj Bmjvg mK‡j 44 e¨vUvwjqv‡bi Avwg Zv‡`i 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court rightly found the convict/appellant guilty 

of the offence under Section 302/34/149 of the Penal Code and 

sentenced him. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence Under Sections 382/148/448 of the Penal Code is set 
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aside and Sentence of imprisonment for life imposed upon him 

by the learned Judge of the trial Court is, hereby, affirmed with 

modification of fine reducing to Tk.20,000/-(twenty thousand), 

in default, to suffer S.I. for 2(two) years.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

Criminal Appeals and jail appeals in respect of the 

convict-appellants mentioned hereunder are allowed. The 

sentence imposed upon by the trial Court is hereby set aside 

in respect convict-appellants, namely, as under: 

C.S. Accused No.14/ Public/Subader (Retired) Haji 

Md. Torab Ali. 

Trial court charged the Appellant under Sections 

120B/302/149/34/201 and having found guilty of the offences 

under Sections 120B/302/34 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.326 Farhana Ferdous, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

Appellant and along with confessional statement of co-accused 

–  

Lance Naik Md. Ekramul Haque. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the Appellant 

did not appear in the F.I.R.   

 P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

06.10.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. She identified the 

confessional statement of the Appellant as exhibit 350 and her 

signature 350/1 series.  

In cross-examination on behalf of the Appellant, she 

stated that she recorded the statement of the Appellant in her 

chamber. She perused the record. On arrest the Appellant was 

taken in the office of RAB. The Appellant was placed before 

him on 06.10.2009 at 11.30 A.M. There is no signature of the 
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Appellant in the statement. The Appellant was taken on remand 

for 23 days. The Appellant was aged 70 years. The Appellant 

did not complain of any torture. She denied the suggestion that 

she did not certify the statement properly and that she did not 

follow the provision of law in recording the statement of the 

Appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Appellant, he 

stated that the Appellant was aged 70 years. No body deposed 

against him in 161 statement. He denied the suggestion that the 

Appellant did not confess of his guilt and that he submitted C.S. 

against him falsely.  

The confession of the Appellant Haji Md. Torab Ali 

(C.S.A.14), runs as under- 

“A¡¢j −j¡x −a¡l¡h A¡m£ A¡L¾c z A¡¢j 1989 p¡−m ¢h¢XA¡l  Q¡L¥l£ q−a 

Ahpl NËqe L¢lz haÑj¡−e L¡−Wl hÉhp¡u£z A¡j¡l ÔpÕ ¢jm q¡S¡l£h¡−N 

Ah¢ÙÛaz A¡¢j ¢X H ¢X ®a±¢qc−L ¢Q¢e e¡z ¢L¿º¤ ¢X H ¢X e¡¢pl A¡j¡l ÔpÕ 

¢j−m L¡−Wl AXÑ¡l ¢c−u¢R−mez ®pC p¤h¡−c a¡l p¡−b A¡j¡l f¢lQuz A¡¢j 

S¡a£u pwpc ¢ehÑ¡Q−el pju ¢ehÑ¡Qe pwœ²¡¿¹ L¡−S HL¡¢dLh¡l a¡fp 

Hj,¢fl L¡−R ¢N−u¢Rm¡jz HLh¡l A¡¢j a¡f−pl p¡−b ®cM¡ Ll−a ¢N−u 
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a¡−L f¡C¢ez ¢p¢im ®f¡o¡L L−uLSe ¢h¢XA¡l pcpÉ−L ®c−M¢Rm¡jz 

A¡¢j a¡−cl−L ¢S‘¡p¡ Ll−m a¡l¡ S¡e¡u a¡l¡ a¡f−pl p¡−b ®cM¡ Ll−a 

H−p−Rz a¡fp Hj,¢f ¢Rme¡z A¡¢j I °p¢eL−cl ¢Q¢e e¡Cz Hl f−l 

hýh¡l a¡f−pl L¡−R ¢N−u¢R ¢L¿º¤ ¢h¢XA¡l Hl L¡E−L f¡C e¡Cz 

24/02/09Cw a¡¢l−M ¢ch¡Na l¡a 10V¡l ¢c−L p¤−hc¡l (Ahx) L¡’e 

A¡m£l −R−m S¡¢Ll A¡j¡−L Bj¡l ÔpÕ ¢j−m H−p A¡j¡−L ®N¡f−e ®X−L 

¢e−u h−m ®k 25/02/09Cw ¢X¢Sl clh¡−l HL¢V ¢hnªwMm¡ OV−a f¡−lz 

Nä¡−N¡m q−hz A¡¢j a¡−L ¢S‘¡p¡ L¢l ®k ®p ®L¡b¡uz L¡l ¢eLV q−a 

öe−a ®f−u−Rz aMe ®p h−m ¢h¢XA¡−ll ®m¡−Ll¡ hm¡h¢m L−l−R A¡l −p 

öe−a ®f−u−Rz aMe S¡¢Ll A¡j¡−L OVe¡l ¢ho−u Hj, ¢f p¡−qh−L 

S¡e¡−a h−mz A¡¢j Hj, ¢f p¡−qh−L A−eLh¡l ®j¡h¡C−m ®Qø¡ L−l¢Rz 

a¡−L f¡C e¡Cz l¡−a A¡j¡l L¡−R ®LE B−p e¡Cz kMe Nä−N¡m öl¦ qu 

aMe A¡¢j A¡j¡l ¢j−m ¢Rm¡jz Ae¤j¡e 9.30 V¡l ¢c−L A¡¢j ®N¡m¡…¢ml 

në öe−a f¡Cz aMe ¢h¢X A¡l 5ew ®NC−Vl p¡j−e ¢hnªwMm f¢l¢ÙÛ¢al 

pª¢ø quz aMe A¡¢j f¤el¡u Hj, ¢f, p¡−qh−L ®g¡e L¢lz aMe Hj, ¢f 

a¡f−pl p¡−b Lb¡ quz A¡¢j a¡−L ®N¡m¡…¢ml OVe¡l Lb¡ h¢m Hj, ¢f 

p¡−qh A¡j¡−L J A¡j¡−cl ®m¡L−cl OVe¡ÙÛ−m ®k−a ¢e−od L−l Hhw 

¢el¡f−c  b¡L−a h−mz A¡j¡l ®R−m aMe A¡j¡−L ®g¡e L−l ¢LR¤ h−m 

e¡Cz haÑj¡−e A¡j¡l ®R−m ®L¡b¡u A¡−R hm−a  f¡¢l e¡z A¡j¡l p¡−b ®cM¡ 

ü¡r¡v e¡Cz 25 a¡¢lM p¡l¡¢ce HC Nä−N¡m ®c¢Mz 26 a¡¢lM c¤f¤−l A¡¢j 
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a¡fp Hj, ¢f®L  ®g¡e L¢lz E¢e ®g¡e ¢l¢pi L−l Hhw A¡j¡−L h−m ®k 

Hm¡L¡l pLm jp¢S−c ®O¡oe¡ ¢c−a h−me ®k, 3 ¢Lx ¢jx j−dÉ ®b−L 

pLm−L Q−m ®k−az Hlfl S¡¢Ll A¡j¡l p¡−b ®k¡N¡−k¡N L−lz A¡¢j 

¢h¢XA¡l ¢h−cÊ¡−ql Lb¡ ®SmM¡e¡l ¢ia−l h−p ¢h−â¡−ql Lb¡ ö¢ez f−l 

A¡j¡−L A¡j¡l h¡p¡ q−a 9/3/09Cw ®NËga¡l L−lz HC Bj¡l 

Sh¡eh¢¾cz”                                                                                                                               

The confessional statement of co-accused Lance Naik 

Md. Ekramul (C.S. 35) runs as under- 

“Avwg wcjLvbvq 24 ivB‡dj e¨vUvwjq‡bi ˆmwbK jvB‡b _vKZvg| msm` 

wbe©vP‡bi ci, 2/3 w`b ci Avwg, 44 ivB‡dj e¨vUvwjq‡bi wmcvnx 

†mwjg mn AviI 3 Rb wcjLvbvi wfZ‡ii ev‡¯‹Uej gv‡V Avgv‡`i 

wewfbœ `vex `vIqv wbqv K_v ejwQjvg| Av‡jvPbv KiwQjvg gvMwie 

bvgv‡Ri ci ciB| Avgiv Avgv‡`i 100% ‡ikb, UvBg †¯‹j, mxgvš— 

fvZv, †cbk‡bi ci ỳB BDwbU †ikb wbqv wewfbœ Av‡jvPbv Kwi Ges 

Avgv‡`i wcjLvbv GjvKvi Gg.wc dR‡j b~i Zvcm‡K Rvbv‡bv `iKvi 

e‡j mevB gZvgZ †`B| ¾  w`b ci †mwjg Avgv‡K Rvbvq †h dR‡j b~i 

Zvcm‡K me welq Rvbv‡bv n‡q‡Q| Gi 4/5 w`b ci Avevi †mwjg 

Avgv‡K Rvbvq †h Zvcm mv‡ne †Kvb e¨e ’̄v Ki‡Z cv‡i bvB| 13/2/09 

ZvwiL ỳcyi 12.00/1.00 Uvi w`‡K 30 ivB‡dj e¨vUvwjq‡bi j¨v›m 

bv‡qK Zv‡iK Rvbvq †h Zviv Zv‡`i `vex `vIqv wb‡q mÜ¨vi w`‡K M.P. 

†kL †mwjg mv‡n‡ei evmvq hv‡e| Avgv‡K ‡h‡Z e‡j H w`b ivZ 

8.30/8.45 Gi w`‡K Avwg, Zv‡iK, wmcvnx †mwjg, DAD nvwee 

mv‡ne, DAD Rvwgj mv‡ne mn †gvU 18 Rb †kL †mwj‡gi ebvbxi 
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evmvq hvB| wewfbœ fv‡e Avgiv mevB wMqv wgwjZ nB| Avwg, Zv‡iK Ges 

AviI wZbRb BDR U¨vw· K¨v‡e hvB| Avgv‡`i `vex wbqv DAD 

mv‡neiv MP mv‡n‡ei mv‡_ Avjvc K‡ib Ges 2 wU cÎ Zvi nv‡Z †`b| 

MP mv‡ne dvBj AvKv‡i †`Iqvi Rb¨ e‡jb| Zvici Avgiv P‡j 

Avwm| 

25/02/09 Bs Zvwi‡Li 6/7 w`b Av‡M j¨v›m bv‡qK Zv‡iK, wmcvnx 

†mwjg, 13 ivB‡dj e¨vUvwjq‡bi gCb mn AviI A‡b‡K BDR Gi 5 

bs †MB‡Ui evwn‡i AemicÖvß my‡e`vi †gRi ‡Zvive Avjxi evmvq GKwU 

wgwUs nq| Avwg Zv‡iK n‡Z GB wgwUs-Gi wel‡q ïwb| Z‡e Avwg GB 

wgwUs-G hvB bvB| 24 ZvwiL weKvj Abygvb 4.30 wgwb‡Ui w`‡K Avgvi 

e¨vUwjqb wmI †jt K‡b©j jyrdzi ingv‡b ebvbx ’̄ Lvjvi evmvq hvB| m¨vi 

Avgv‡K cvVvq| ebvbx hvIqvi mgq wbDgv‡K©‡U †c‡U«vj cv‡¤úi mvg‡b 

wmcvnx †mwj‡gi mv‡_ †`Lv nq| †m Avgv‡K Avgv‡`i wewfbœ `vex `vIqv 

msewjZ GKwU n¨vÛwej †`Lvq| G iKg n¨vÛwe‡ji 5 Uv c¨v‡KU Zvi 

nv‡Z wQj| cÖvq 1000-1200 n¨vÛwej n‡e| Avgv‡K †m w`‡Z PvBwQj| 

Avwg m¨v‡ii Kv‡Q hvw”Q e‡j †bB bvB| weKvj 5.30 wgwb‡Ui w`‡K 

†mwjg Avgv‡K †gvevBj K‡i mÜ¨v 7.00 Uvi w`‡K 5 bs †MB‡Ui evwn‡i 

wgwUs G Avm‡Z e‡j| 7.15/7.30 Gi w`‡K wd‡i Avwg m¨vi‡K Zvi 

Lvjvi evmv n‡Z Avbv wRwbmcÎ eySvBqv w`qv e¨viv‡K Avwm| Zvici 

LvIqv `vIqv c‡i 5 bs †MB‡Ui evwn‡i wgwUs Gi RvqMvi w`‡K †h‡Z 

_vK‡j GKwU wUb‡mW evoxi mvg‡b wmcvnx †mwjg mn 10/12 Rb BDR 

†K `vov‡bv †`wL| wgwUs-G †h mKj wm×vš— †bqv n‡q‡Q Zv †mwjg 

Avgv‡K †kvbvq| †m Rvbvq †h AvMvgxKvj 25/02/09 ZvwiL `iev‡ii 

mgq †KvZ I g¨vMwRb n‡Z A ¿̄ jyU K‡i †mbv Awdmvi‡`i wRw¤§ K‡i 

Avgv‡`i `vex Av`vq Kiv n‡e| Gi Rb¨ 25 ZvwiL mKvj 7 Uvi mgq 

mevB 44 ivB‡dj e¨vUvwjq‡bi mvg‡b Rgv‡qZ n‡e| Gici cieZx© 
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Kg©cš’v †bIqv n‡e| †mwjg mevB‡K iwk PvKz wb‡q Avm‡Z e‡j| me 

Awdmvi‡`i wRw¤§ K‡i ivB‡dj ¯‹yj GÛ K‡j‡R ivLv n‡e| Zvici `vex 

Av`‡qi Rb¨ miKvi‡K Pvc †`Iqv n‡e| 

25/02/09 Bs ZvwiL mKvj †ejv `ievi ïi“ nq| Avgvi `iev‡i 

hvIqvi K_v wQj bv| Avwg Awdmv‡ii KvR KiZvg| Avwg Avgvi 

Awdmv‡ii evB‡ii Kv‡Ri ivbvi wQjvg|  

9.30 Uvi w`‡K `ievi nj n‡Z ¸wji kã ïwb| Avwg ¸wj ï‡b K¨vw›Ub 

n‡Z †ei n‡q Avwm| 8/10 Rb BDR A ¿̄avix‡K gy‡Lvk civ Ae ’̄vq 

†m›U«vj †KvZ n‡Z A ¿̄ nv‡Z Avgv‡`i e¨vUvwjq‡bi w`‡K Avm‡Z †`wL| 

Gi g‡a¨ wmcvnx †mwjg‡K wPwb| Zvi gy‡L gy‡Lvk wQj| KÉ ï‡b Avwg 

Zv‡K wPwb| †mwj‡gi mv‡_ GKRb Avgvi nv‡Z GKUv SMG Zy‡j †`q| 

Avwg A ¿̄ wbqv †Kw›U‡bi wfZ‡i hvB| wKQy¶b ci †Kw›Ub n‡Z †ei n‡q 

Avgv‡`i wewìs Gi Iqv‡ji mv‡_ ùvovBqv _vwK| †`wL †h 2 Rb 

gy‡Lvkavix BDR †jt K‡b©j Bqvmwgb Gi Kvco a‡i UvbvUvbx Ki‡Q| 

GKRb g¨vWv‡gi Mjvq a‡i| Avwg wMqv g¨vWvg‡K QvovBqv Avwb| Zvici 

Avwg g¨vWvg‡K m`i ivB‡dj e¨vUvwjq‡bi Awd‡m DVvBqv Avwg 24 

e¨vUvwjq‡b P‡j Avwm| Avwg †mLv‡b A ¿̄ nv‡Z cÖvq 12.30 ch©š— _vwK| 

e¨vUvwjq‡bi mvg‡b n‡Z iv¯—v n‡Z Kzuwo‡q GKwU bxj Kvco Avwg Avgvi 

gv_vq evuwa| Zvici Avwg 4 bs †MB‡Ui w`‡K hvB| Avevi ‡Mvjv¸wj 

Avi¤¢ n‡q‡Q| RP †MB‡U me mgq GKUv n¨vÛ gvBK _v‡K| Avwg n¨vÛ 

gvBKUv wbqv BDR †`i Ah_v ‡Mvjv¸wj bv Kivi Rb¨ Aby‡iva Kwi| 

Avwg gvB‡K †NvlYv Kwi †h Avgv‡`i †Kvb kÎ“ bvB Ges ¸wj Avg‡`i 

m¤ú`| Avwg mevB‡K kvš— _vK‡Z ewj| 1 Uvi w`‡K bvgvh c‡o †K› ª̀xq 

†Kv‡Z A ¿̄ †i‡L cÖvq 2 Uvi w`‡K Avgvi e¨viv‡K Avwm| Avmi bvgv‡hi 

ci 5 bs †MB‡Ui w`‡K hvB| `ievi n‡ji mvg‡b jvj c ©̀v †Niv w`qv 

6/7 Rb Awdmv‡ii jvk †`wL| GKUv jvk Avgv‡`i e¨vUvwjq‡bi Uy AvB 
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wm †gRi mv‡jn Avn‡¤§‡`i m¨v‡ii| evKx‡`i wVKg‡Zv wPwb bvB| Gici 

Avwg e¨viv‡K P‡j Avwm| 26 ZvwiL †cv‡b 11 Uvi w`‡K 4 bs †MB‡U 

hvB| ‡MB‡U gš¿x mvnviv LvZyb mn AviI A‡b‡K wQj| Avwg wcK Avc 

w`‡q †fZ‡i AvUK cov †mbv Kg©KZ©v‡`i cwiev‡ii m`m¨‡`i D×vi K‡i 

4 bs †MB‡U †cŠ‡Q †`B| Avwg ZLb wgwWqvi †jvK‡`i mv‡_ Avgv‡`i 

`vex `vIqv wbqv wKQy K_vevZ©v ewj| weKvj 4.00 Uvi w`‡K e¨viv‡K 

Avwm| †Kvb †jvK ZLb e¨viv‡K bvB| Zvici wmwfj †cvlvK c‡o 03 bs 

†MB‡Ui Iqvj UcKvBqv †ei n‡q hvB| iv‡Z GKwU KvR Pjv Kb÷«vKkb 

mvB‡U wQjvg| 27 ZvwiL Avwg wm‡j‡U hvB| †mLv‡b Avgvi Zvj‡Zv 

fvB‡qi evmvq hvB| miKvix †Nvlbvq 03/03/09 wm‡jU m`i _vbvq 

nvwRi nB| c‡i cywjk Avgv‡K wm‡jU m`i †m±‡i †cŠ‡Q ‡`q| ‡mLvb 

n‡Z 10/03/09 Zvs i¨ve Avgv‡K wbqv Av‡m| c‡i Avgv‡K wcjLvbvq 

cvVvBqv †`q| wcjLvbvi 24 ivB‡dj e¨vUvwjqb n‡Z Avgv‡K 02/07/09 

Bs ZvwiL †MÖdZvi Kiv nh| GB Avgvi Revbe›`x|” 

Mr. S.M. Shahjahan, the learned Advocate with Md. 

Sanowar Hossain appearing on behalf of Appellant submits that 

the investigation officer examined as many as 653 witnesses to 

the case including the informant and investigation officer but in 

view of admission of P.W.654, the investigation officer none 

deposed against the Appellant-‘Zvi wei“‡× †KD 161 avivq Revbe›`x 

†`q bvBÕ P.W. 326, the confession recording Magistrate admitted 

in her cross-examination that on arrest the Appellant was taken 

to RAB office and he was placed before her from C.I.D office 
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and further that he was taken on remand for 23 days. It is 

needless to say that his confession was obtained under coercion 

as he claimed in his 342 statement. The confessing recording 

Magistrate further admitted that the statement of the Appellant 

does not bear his signature. Confessing recording Magistrate 

also did not certify to its voluntariness properly. In column 8, 

she certified ‘Avmvgxi kix‡i †Kvb AvNv‡Zi wPý †`Lv hvB bvBÕ and in 

column 9 ‘Avmvgx †m”Qvq ewjqv‡QÕ. Such certificate does not ensure 

it’s voluntariness. More so, no evidence appears in support of 

the statement and it is exculpatory in nature. The confessional 

statement of the Appellant is neither voluntary nor true and 

such confession cannot be considered as evidence against the 

Appellant. The confession of co-accused Ekramul Islam 

(C.S.A.35) refers to the implication of the Appellant to 

conspiracy but his above statement appears hearsay in nature 

since he admitted in his aforesaid statement-‘B¢j a¡−lL q−a H~ 

¢j¢Vw Hl ¢ho−u ö¢ez a−h B¢j HC ¢j¢Vw H k¡C e¡Cz’ The Appellant was a 

retired person, aged 70 years and no reason stands to his 

complicity to the alleged offences. Findings of the trial court is 
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absolutely perverse and inconsistent with the evidence on 

record and it warrants necessary interference.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that prosecution case against the 

Appellant is solely based on confession of the Appellant which 
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appears voluntary and true in view of the relevant facts and 

circumstance of the case. Admittedly none of the P.Ws. turned 

up to depose against him but there remains strong 

circumstantial evidence in corroboration of his confession to 

consider it as true. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion. P.W.326, the confession recording Magistrate duly 

certified his confession as voluntary. The confession of co-

accused also finds corroboration in view of the facts and 

circumstances of the case.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above all are, 

in fact, formal witnesses. P.W. 1 is the informant and P.W. 654 

is the investigation officer. P.W. 326 is the confession 

recording Magistrate. The confession of the     appellant as it 

appears inculpatory in nature. The confession of the co-accused 

lends no support to the complicity of the convict/appellant to 

any offence. The confession statement of the co-accused 
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appears hearsay in   nature. P.W. 654 candidly admitted that 

none of the P.Ws. examined in the case deposed as to the 

complicity of the convict/appellant. 

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

  C.S. Accused No.58 RDO/156 DAD Md. Sirajul 

Islam.  

Trial court charged the appellant under Sections 

302/149/34/382/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hasan 

 P.W.22 Maj. Abdullah Al Mamun 

 P.W.37 Naik Subader Sheikh Abdul Kuddus 

 P.W.325 Tania Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Habilder/37540 Md. Habibur Rahman (C.S.A- 359) 

Sepoy/74635 Md. A. Munnaf (C.S.A- 473) 

Naib Subeder/5579 Monoranjan Sarkar (C.S.A- 169) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 
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D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘S¡−N¡’. All BDR personnel were 

taking leave of Darbar. D.G tried to prevent them. In spite of 

that BDR personnel were taking leave of Darber by breaking 

window glasses. D.G. asked all officers to control them. 

.................. He came out from Darbar......................................... 

Later on, he came to his residence on 4th floor. On the night 

following the day 25.02.2009 he heard declaration of DAD 

Tauhid as DG through mike. .............................. On 26.02.2009 

at about 3.00 P.M. he heard kicking sound on the door of his 

residence.  The rebellions tried to take away his wife and 

children. They brought there Col. Sayeed. Sensing his presence 

in the residence Sepoy Mazahar along with 4/5 rebellions came 

forward pointing arms towards him. He forbade them not to 

make firing. They took him out on the point of arms. Sepoy 

Masud, Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They 

took down him by way of assaulting. He saw a pickup in front 

of his residence. .............................. After a while a Pajaro Jeep 

came thereat. The rebellions picked them up in that pick up and 

dropped them at gate No.4. ............................ There he came to 
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see Subeder Zobayer, Naik Subeder Helal, Sepoy Arafat 

standing in the middle of the rebellions and also DAD and 

Touhid, the appellant DAD Siraj, DAD Rahim and Lance 

Naik Gaus. He came out from gate No.4 and taken in front of 

City College by the vehicle of RAB. ...........................................  

 In cross-cross-examination on behalf of the Appellant, he 

stated that he served in BDR till 11th March after the 

occurrence. DAD Siraj was also in service after the occurrence. 

He can’t say when the appellant was arrested. He denied the 

suggestion that he did not see or hear anything as being in 

hidden. At the time of coming out he saw M.P. Asaduzzaman 

and the People of Red-crescent. He can’t remember whether he 

saw the Appellant with bandages on his head at the time of 

coming out by gate No.4. He also can’t say whether the 

appellant sustained injury at the time of defending the rebellion 

and that he was taken by Red-crescent for treatment.   

P.W.22 Maj. Abdullah Al- Mamun deposed that on the 

occasion of BDR week 2009, he was entrusted with duty but he 

took leave for a day on 25.02.2009 and thus remained in his 

residence in Peelkhana. At about 9.00 A.M. he heard firing. 
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Through window from his residence on 2nd floor he came to see 

22/25 BDR personnel shouting being armed in the varanda of 

24 Battalion. They were asking to take arms rapidly. In order to 

know the situation, he instantly came to the office and found 

7/8 clerks and runners in the varenda. One runner asked him to 

run away informing that the BDR personnel revolted and killed 

some persons. Soon after he came back to his residence and 

tried to come again to the office through back side of the office. 

At that time he came to see 7/8 BDR personnel to take away the 

Commandant Lt. Col. Lutfor of 24 Battalion in way of 

assaulting him. He could identify some of them. They were 

Subedar Maj. Gofran Mallik, Habilder Taher, Lance Naik 

Abdul Karim, Sepoy Emran, Sepoy Arafat and Sepoy Azim 

Patowary. They took away Lt. Col. Lutfar Rahman at a far 

distance. Afterwards he came to sector office crossing over the 

wall and took shelter in the office of the clock. There he found 

three cleaners. He hid himself behind 

Almirah................................... On the following night at 

12/1.00 hours he was taken out therefrom and was assaulted by 

a group of rebellions including his runner Sepoy Abu Taher and 
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assaulted him and confined him in a 

room.........................................  After the occurrence, Lt. Col. 

Mainul requested him to identify the rebellions and as such he 

identified Sepoy Ramjan, the appellant DAD Seraj, Subedar 

Maj Jubayer, Naik Zia, Sepoy Ibrahim, Sepoy Altaf and Sepoy 

Muhit.  

In cross-examination on behalf of the appellant, he stated 

that he saw the appellant at BDR hospital. He denied the 

suggestion that he saw him thereat as patient. He can’t say 

whether the appellant admitted in ICU. He did not see him with 

bandages on his head. He saw the appellant in BDR after the 

occurrence. He can’t say when the appellant was arrested. He 

denied the suggestion that the appellant got injured in defending 

rebellion and admitted into hospital.  

P.W.37 Naik Subader Sheikh Abdul Kuddus deposed that 

he had his posting in Peelkhana, Dhaka. From 11.02.2009 to 

14.03.2009 he was on E.L (earned leave). On 24.02.2009 he 

remained in the residence of his sister. On 25.02.2009 at 8.50 

A.M. he appeared at 36 Battalion. At that time officers were in 

the Darber Hall. He met with Naik Assistant Rafiqul Islam and 
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Lance Naik Assistant Ziauddin of 36 Battalion in the office. 

They asked him to wait for the commander. At 9.40 A.M. he 

heard firing sound. Then he came back to Barak. There he 

found Subader Maj. Shahidur Rahman, Naik Subader Idris, 

Naik Subader Aziz, Naik Subader Shahjahan Ali, Naik Subader 

Saidur Rahman, Subader Bakki, Naik Subader Baten, Naik 

Subader Mominuddin, Naik Subader Abul Khair, Naik Subader 

Assistant Ali Akbor, Habilder Shahjalal, Habilder Yousuf Ali, 

Habilder Omar Ali, Sepoy Bazlur Rashid, Lance Naik 

Anowarul Islam, Naik Shambu Kumar Sharma, Habilder Nurul 

Islam of 36 Battalion with arms and excited mood. After a 

while unit commander Lt. Col. Enayetul Hoque and Col. 

Mojibul Hoque rushed in front of 36 Battalion. At that time 

Subader Maj. Shahidur Rahman, Habilder Omar Ali, Subader 

Ekramul Hoque, Sepoy Bazlur Rashid, Lance Naik Anowarul 

Islam and some others took up the aforesaid army officer on the 

4th floor of Barak. After a while he came to hear firing sound 

from 4th floor. In order to know the occurrence when he was 

coming upwards he came to see M.L.S.S. Saidur. He pointed in 

loud voice the location of Maj. Mokbul. At that time Alim Reza 
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fired on Maj. Mokbul and killed him. They dropped downwards 

3 dead bodies of army officers. Later on, he identified Lance 

Naik Alamgir Hossain of 36 Battalion and the appellant DAD 

Sirajul Islam seeing picture on 4.10.2009.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. on 21.04.2009. He was aware of 

Prime Minister’s appearance on parade on 24.02.2009 Out pass 

was not required for J.C.O. DAD Siraj signed his leave card. 

Subader Bari was his company commander. His commander 

was aware of the leave. He went out on leave from R.P. gate 

No.1. Since he was J.C.O. he did not sign in the register in the 

gate. As per Rule the number was written in the register. He 

denied the suggestion that R.P. recorded serial number in leave 

card. He cannot say whether his mobile number was 

maintained. Battalion mobile number is maintained in leave 

card. He denied the suggestion that he violated the chain of 

command for making mobile to a clerk rather than to then 

commander. He came to Peelkhana with an application for loan. 

He has no paper to show that on 25.02.2009 he had entry to 

Peelkhana. I.O. did not seize his leave card. On return from 
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leave, leave card is to deposit. But his leave card was taken on 

25/26th February, 2009. He did not submit his leave card. He 

denied the suggestion that for taking away rice and date he was 

awarded penalty. He was waiting in the office of Ziauddin for 

his commander. Barak was about 200' in length. He deposed 

before the investigation officer where he found the BDR 

personnel. Habilder Bazlu was behind. He told his commander 

of the demands. He cannot say whether DAD Siraj is a freedom 

fighter. He cannot say when he identified DAD Siraj seeing his 

picture and that he cannot say who took the photograph.  

 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

30.03.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 322 and his 

signature 322/1 series.  

In cross-examination on behalf of the appellant, he stated 

that she denied the suggestion that she did not record the 

statement of the appellant in compliance of the provisions of 

law. The appellant was placed before her on 30.03.2010. She 
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denied the suggestion that she did not appraise the consequence 

of confession to the appellant. He denied the suggestion that 

there were marks of injury in the person of the appellant and 

that she did not provide him sufficient time for reflection.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.37 deposed before him on 21.04.2009 that he was on 

leave from 11.02.2009 to 14.03.2009.  P.W.37 also deposed on 

04.10.2009 but he did not make any remark as to identification 

by photo. He did not depose before him when and where he 

worked with the appellant. He did not specify where from the 

photo was taken. He denied the suggestion that P.W.37 did not 

see anything since he was on leave. P.W.22 did not specify 

when he saw the appellant. He did not depose of any culpability 

of the appellant to any offences. There held no TIP. P.W.22 was 

on oral leave. He denied the suggestion that he is a chance 

witness. The appellant was arrested on 11.3.2010 and taken on 

remand for 15 days. He denied the suggestion that the appellant 

was taken on remand for 20 days and obtained the confessional 

statement on coercion. 
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The confession of the appellant DAD Md. Sirajul Islam 

(C.S.A.156), runs as under- 

“OVe¡l ¢ce 25/02/09Cw a¡¢l−M pL¡m 6.00 ®b−L 

2.00 fkÑ¿¹ A¡j¡l ®L¾cÐ£ jÉ¡N¡¢S−e  ¢XE¢V ¢R−m¡z f¡−nl 

HL¢V jÉ¡N¡¢Se e¡j CE¢eV jÉ¡N¡¢S®el J c¡¢u−aÅ ¢Rm¡jz 

Ae¤j¡e pL¡m 9.15 Hl ¢c−L CE¢eV jÉ¡N¡¢S−el N¡XÑ 

Lj¡ä¡l q¡¢hmc¡l j¢ae A¡j¡−L H−p pwh¡c ®cu ®k, 

HLcm °p¢eL H−p a¡m¡ ®i−P jÉ¡N¡¢Se  −b−L N¤¢m ¢e−u 

k¡−µRz  A¡¢j avMe¡v ®c±−s EJ² ÙÛ¡−e k¡C Hhw a¡−cl−L 

jÉ¡N¡¢Se  ®b−L …¢m pq ®hl qh¡l f−b hy¡d¡ ®cCz a¡l¡ 

A¡j¡l hy¡d¡ j¡−e e¡Cz HL fkÑ¡−u ¢pf¡q£ ¢p¢ŸL HLV¡ lX 

¢c−u A¡j¡l j¡b¡u p−S¡−s A¡O¡a L−lz A¡¢j lš²¡š  

SMj fÐ¡ç qe Hhw j¡¢V−a m¤¢L−u q−u f−s k¡Cz  flr−e 

‘¡e ¢gl−m I ÙÛ¡−e A¡¢j ¢pf¡q£ A¡ma¡g Hhw ¢pf¡q£ 

®lS¡−L ®cM−a f¡Cz Aafl q¡¢hmc¡l j¢qc Hhw XÊ¡Ci¡l 

M¢mm lš²¡J² AhÙÛ¡u A¡j¡l mÉ¡ä ®l¡i¡l S£f N¡¢s−a 

L−l ¢fmM¡e¡ÙÛ ¢h, ¢X, A¡l  q¡pf¡a¡−m ¢e−u k¡uz 

CE¢e−Vl p¡j−e ¢c−u k¡h¡l pju q¡¢hmc¡l CEp¤g Hhw 

e¡−uh p¤−hc¡l A¡¢fS−L AÙ» q¡−a CE¢e−Vl ¢c−L ®k−a 

®c¢Mz A¡j¡−L ¢h ¢X A¡l q¡pf¡a¡−m ¢e−u ¢N−u j¡b¡u 
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®pm¡C ®cu¡ qu Hhw a¡lf−l I, C, U ®a i¢aÑ Ll¡ quz 

mÉ¡¾p e¡−uL A¡−e¡u¡−L ¢fÙ¹mpq I, C, U  −a 

®c−M¢Rm¡jz  l¡a 2.00/3.00V¡l ¢c−L (Ae¤j¡e) 

q¡pf¡a¡−ml Hð¤−m¾p L−l A¡j¡−L h¡¢q−ll ®lX ¢œ²−¾pl 

q¡pf¡a¡−m ¢Q¢Lvp¡ SeÉ 4 ew ®N−V f¡W¡−e¡ quz ®N−V 

¢N−u ®lX ¢œ²−¾p−¾V ®b−L −m¡L h¡ N¡s£ e¡ A¡p−m −glv 

A¡¢pz 4 ew ®N−Vl A¡−n f¡−n ¢pf¡q£ A¡m£j ®lS¡ Hhw 

¢pf¡q£ hSm¤l lqj¡e−cl AÙ»pq Vqm ¢XE¢V Ll−a ®c¢Mz 

26/02/09 Ae¤j¡e 4.00 V¡l ¢c−L A¡j¡−L ¢Q¢Lvp¡l 

SeÉ  f¤el¡u ®lX ¢œ²−p−¾V ®eu¡l SeÉ 4ew ®N−V ®eu¡ q−m 

®pM¡−eJ M¡−m−L ®cM−a f¡Cz I pju A¡j¡l p¡−b mÉ¡¾p 

e¡−uL A¡mjN£l ¢R−m¡z ®NC−V p¡wh¡¢c−Ll p¡−b  D. A. 

D. −a±¢qc D. A. D. l¢qj Hl Lb¡ hm¡ ®c¢Mz I pju 

pwpc pcpÉ A¡p¡c¤¡S¡¡je e§l Hhw HLSe j¢qm¡ pwpc 

pcpÉ (f−l e¡j n¤−e¢R) Q¤j¢L pq A¡−l¡ 2/3Se f¤l¦o H 

Hhw j¢qm¡−L ®L¡−a a¡m¡ m¡N¡−e¡l SeÉ a¡m¡ ¢halZ 

Ll−a ®c¢Mz I pju p¤−hc¡l ®qm¡m Hhw mÉ¡¾p e¡−uL 

N¡Ep ®L¡XÑ ®cM−a f¡Cz p¤−hc¡l ®jSl hSm¤l lqj¡e 

(Y¡L¡ −pLVl) p¤−hc¡l ®jSl S¤−h¡−ul ®q¡−pe (13 

l¡C−gm hÉ¡V¡¢mu¡e)  p¤−hc¡l ®N¡gl¡e j¡õ¡ (24 l¡C−gm 
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hÉ¡V¡¢mu¡e) p¤−hc¡l ®jSl A¡hc¤l lqj¡e (36 l¡C−gm 

hÉ¡V¡¢mu¡e) A¡l ¢f ®SÉ¢ja A¡x L¡−cl pcl l¡C−gm 

hÉ¡V¡¢mu¡e a¡m¡ pwNËq Ll−a¢R−m¡z h¡¢q−l k¡h¡l ja 

f¢l¢ÙÛa e¡ b¡L¡u A¡j¡−L f¤el¡u ¢h, ¢X, A¡l q¡pf¡a¡m 

®eu¡ quz flhaÑ£−a ¢h, ¢X, A¡l q¡pf¡a¡−m ¢Q¢Lvp¡d£e 

AhÙÛ¡u l¡M¡ quz 28/02/10CwAe¤j¡e ¢hL¡m 5.00V¡u 

A¡j¡−L ¢S‘¡p¡h¡c Ll¡ quz A¡j¡−L 11/03/10Cw 

®NÊga¡l Ll¡ quz OVe¡l ¢ho−u HC A¡j¡l Sh¡eh¾c£z” 

The confessional statement of co-accused 

Habildar/37540 Md. Habibur Rahman runs as under- 

“25/02/09 Bs ZvwiL mKvj 7.00 Uv n‡Z 26/02/09 Bs ZvwiL mKvj 

7Uv ch©š— Avgvi g¨vMwR‡b wWDwU wQj| 25/02/09 Bs ZvwiL g¨vMwR‡b 

wWDwU iZ Ae ’̄vq g¨vMwR‡bi Pvwe Avgvi Kv‡Q wQj bv| Pvex wQj wWGwR 

wmivR mv‡n‡ei wbKU| A‰eZwbK †j¨vÝ bv‡qK gwbi“¾vgvb I wmcvnx 

AvZvDi wWwR g‡nv`‡qi m‡½ evB‡i hv‡e g‡g© G‡m ¸wj PvB‡j wWGwW 

wmivR mv‡ne‡K ÁvZ Kiv n‡j wZwb G g¨vMwRb Ly‡j 150/ ivDÛ ¸wj 

w`‡q †`q| Avwg ejvq gwbi“¾vgvb I AvZvDi Bb AvDU †iwRóªv‡i mB 

K‡i hvq| Avwg `vwqZ¡ iZ _vKv Ae ’̄vq AvbygvwbK 9.30 Uvi w`‡K gy‡L 

i“gvj evav 20/25 Rb †jvK †KvqvU©vi MvW© n‡Z A ¿̄ wb‡q †`Šwo‡q 

g¨vMwR‡bi w`‡K Av‡m| G‡m Avgvi KvQ Pvex Pvq| Avwg wR‡Ám Kwi 
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†Zvgiv Kviv? GK_v ï‡b  Zviv Avgv‡K MvjvMvwj K‡i I Avgv‡K jvw_ 

w`‡q †d‡j †`q| Avgvi ey‡K ivB‡dj †VKvq| ZLb Avwg ewj Pvex 

wWGwW wmivR mv‡n‡ei Kv‡Q| ZLb Zviv g¨vMwR‡bi Kv‡Q dvivq 

Gjvg‡cv‡ói wfZi †_‡K kvej I (AcvV¨) G‡b g¨vMwR‡bi Zvjv †f‡½ 

¸wj wb‡q hvq| ZLb Avwg 2q MvW© KgvÛvi Avt gwZb‡K wWGwW wmivR 

mv‡ne‡K Lei w`‡Z ej‡Z wWGwW wmivR mv‡ne Lei ï‡b G‡m ¸wj wb‡Z 

evav w`‡j Zviv Zv‡K MvW© w`‡q gv_vq evwo gv‡i| H 20/25 Rb †jvK 

¸wj wb‡q `ievi n‡ji w`‡K P‡j hvq| Zvi Abygvb 20/25 wgwbU ci 

Abygvb 500/600 †jvK  mevi nv‡ZB A ¿̄| Avgvi g¨vMwR‡bi w`‡KAv‡m 

Ges mevB †mLvb †_‡K ¸wj †bq| Avwg ZLb AvnZ MvW© †m‡W c‡i 

wQjvg| wKQy ¶b ci AvwgI nvwej`vi gwZb MvW© i“‡g G‡m e‡m _vwK| 

25/2/09 Bs ZvwiL mvivivZ e‡j wQjvg| 26/2/09 Bs ZvwiL mKvj 

9.00/9.30 Uv ch©š— H MvW© i“‡gB wQjvg| Zvici  (‡ei n‡q) Avgvi 

bv‡g Bmy¨K…Z A ¿̄ wb‡q †ei n‡q †m‡j wM‡q bv¯—v ‡L‡q jvB‡b wM‡q (4 

Zjvq) mx‡U A ¿̄wU ivwL| †Mvmj K‡i ï‡q cwo| ỳcyi 1.00 Uvq gvB‡K 

†Nvlbv ï‡b †Kv‡Z wM‡q m¦ivóª gš¿xi Dcw ’̄wZ‡Z Avgvi bv‡g Bmy¨K…Z 

A ¿̄wU Rgv †`B| Zvici mÜ¨vq  gvMwi‡ei bvgvR c‡o †g‡m wM‡q Lvbv 

LvB| †Kvb †jvK Rb wQj bv| AvwgI ZLb wmwfj †cvlv‡K †`qvj 

UcwK‡q cvwj‡q hvB| miKvix †Nvlbv ï‡b 03/03/09 Bs ZvwiL 

wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 
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The confessional statement of co-accused Sepoy /74635 

Md. A. Munnaf, runs as under- 

“A¡¢j 24/02/09 Hhw 25/02/09Cw a¡¢l−M ®pƒl jÉ¡N¡¢Se ¢XE¢V−a 

¢Rm¡jz 25/02/09Cw a¡¢lM pL¡m 9V¡ ®b−L A¡j¡l ¢XE¢V öl¦ quz 

A¡e¤j¡¢eL p¡−s 9V¡l pju z 20/25 Se j¤−M¡nd¡l£ ®m¡L LÉ¡−j¡ ®N¢” 

f¢l¢qa AhÙÛ¡u AÙ»pq jÉ¡N¡¢S−e A¡−pz A¡jl¡ ¢XE¢V−a 8Se ¢Rm¡jz 

c¤CS−el L¡−R 2¢V l¡C−gm ¢Rmz L¡lJ L¡−R ®L¡e …¢m ¢Rme¡z Jl¡ H−p 

A¡j¡−cl Efl qW¡v A¡œ²je L−lz A¡j¡−cl L¡−R Q¡¢h Q¡uz Q¡¢h e¡ b¡L¡u 

A¡j¡−cl j¡ldl L−lz Q¡¢h ®L¡u¡VÑ¡l N¡−XÑ Sj¡ ¢Rmz ¢XE¢V A¢gp¡l ¢X H 

¢X ¢pl¡S p¡−qh ®L¾cÐ£u jÉ¡N¡¢S−e AhÙÛ¡e Ll¢R−mez Q¡¢h e¡ b¡L¡u  

A¡j¡−cl j¡ldl L−l/f¡−n g¡u¡l Hm¡jÑ ®f¡ø ®b−L M¢¿¹ ¢e−u jÉ¡N¡¢S−el 

a¡m¡ i¡w−a k¡C A¡jl¡ 8Se h¡d¡ ¢c−m A¡j¡−cl j¡ldl L−lz H−cl j−dÉ 

HLSe A¡j¡l L¡−R b¡L¡ l¡C−gm¢V ®L−s ®euz f−l ¢àa£u N¡XÑ Lj¡ä¡l 

H−p ¢XH¢X ¢pl¡S p¡−qh−L pwh¡c ®cuz ¢XE¢V A¢gp¡l H−p h¡d¡ ¢c−m 

¢XE¢V A¢gp¡l−L ®S¡−l −fRe  ®b−L j¡b¡u A¡O¡a Ll−m j¡¢V−a f−s 

k¡uz A¡¢j IpjuC ®j−p f¡¢m−u k¡Cz A¡¢j iu ®f−u¢Rm¡jz ®j−pl  

¢fR−e pL¡m 11V¡l pju e¡Ù¹¡ ®M−a A¡p−m jÉ¡N¡¢S−el p¡j−e HLV¡ 

l¡C−gm  f−s b¡L−a ®c¢M z A¡j¡l l¡C−gm ®i−h A¡¢j HV¡ q¡−a a¥−m 

e¡C Hhw HC AÙ»pq ®j−pl ¢fR−e m¡C−e m¤¢L−u b¡¢Lz p¡l¡l¡a 

®N¡m¡…¢ml në ö¢e e¡Cz A¡¢j p¡l¡l¡a AÙ»pq m¡C−e ¢Rm¡jz l¡C−g−m 



 

 

7007 

…¢m ¢Rme¡z pL¡−m 5V¡l pju l¡C−gm¢V ®L¡−a ®l−M ¢fmM¡e¡ f¢ÕQj f¡n 

¢c−u ®XCl£ g¡−jÑ c¢rZ f¡n ¢c−u ®cu¡m Vf¢L−u m¤w¢N f¢l¢qa N¡jR¡ 

f¢l¢qa AhÙÛ¡u q¡S¡l£h¡N f¡¢m−u k¡Cz plL¡l£ ®O¡oe¡ j−a 1/3/09Cw 

A¡h¡qe£ j¡−W A¡¢pz 3/3/09Cw a¡¢l−M ¢fmM¡e¡u Y¤¢Lz flhaÑ£−a 

15/07/09Cw a¡¢lM ®NËga¡l qCz  paÉ Sh¡eh¾c£ ¢cm¡jz” 

The confessional statement of co-accused Naib 

Subader/5579 Monoranjan Sarkar, runs as under- 

“Avwg g‡bviÄb miKvi weMZ 15/9/72 Bs Zvwi‡L 

evsjv‡`k ivB‡dj‡m wmcvnx  c‡` †hvM`vb Kwi| 2003 

mv‡j Rvbyqvwi gv‡m Avwg wm‡jU †_‡K e`jx n‡q 

wewWAvi m`i `ßi wcjLvbvq nvwej`vi  bvwm©s 

wn‡m‡e †hvM`vb Kwi| Avwg m`i `ß‡ii wfZ‡i 11/we 

Wvwjqv †KvqvU©vi Gi wbPZjvq ¯^cwiev‡i emevm 

KiZvg| 2008 mv‡ji RvZxq msm` wbe©vP‡bi ci Avgiv 

cy‡iv †ikb cve GB wb‡q Avgv‡`i  g‡a¨ Av‡jvPbv nZ| 

21/2/09 ZvwiL Avwg nvmcvZv‡j wQjvg| 24/2/09 

ZvwiL mKvj 8.00 NwUKv n‡Z 25/02/09 ZvwiL mKvj 

8 NwUKv ch©šÍ Avwg wWDwU †Rwm Ii  `vwq‡Z¡  

wQjvg| wWDwU †k‡l evmvq hvB| 25/02/09 Zvs 

mKvj ‡mvqv `kUvq Avwg cybivq Awd‡m G‡m MI 
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iæ‡g emvi ci ciB ¸wji kã cvB| wmcvnx bRiæj ZLb 

Avgvi MI iæ‡g emv wQj| bRiæj‡K  wR‡Ám Kwi †m 

`ievi nj Abyôv‡b hvq bvB †Kb? bRiæj e‡j hv‡`i bvg 

Av‡Q Zviv `iev‡ii Abyôv‡b †M‡Q| wKQz¶‡bi g‡a¨ 

nvwej`vi Rvnv½xi 36 e¨vUvwjqvb †`Šov‡q Avgv‡`i 

AeRvi‡ekb iæ‡g Xz‡K| Zvi Kcv‡j KvUv `vM †`L‡Z 

cvB| Gici wWGwW wmivR i³v³ Ae¯’vq †gwW‡K‡j 

Av‡m|  Gici Avgiv G‡jvcvZvox ¸wji AvIqvR cvB| 

Avwg †gRi nvmvb BKevj  Ges K‡b©j  Avãym mvjvg 

†K †Uwj‡dvb Kwi| †Kvb Reve cvB bvB| Avgv‡`i 

nvmcvZv‡ji w`‡K ¸wj Avm‡Z _vK‡j Avgiv DMO 

m¨v‡ii iæ‡g wM‡q †g‡S‡Z ï‡q cwo| `ycyi Abygvb 

mv‡o ev‡ivUvi w`‡K A¯¿ nv‡Z (Pvqbv ivB‡dj nv‡Z) 

nvwe: BDmyd Avgv‡`i MI iæ‡g G‡m Kv‡K †hb 

LuyR‡Z _v‡K| Avwg ev_iæ‡g Xz‡K `iRv jK K‡i 

ivwL| Avgv‡K †ei K‡i G‡b e‡j †h GLvb †_‡K 

†ewi‡q hvb| weKvj mv‡o cuvPUvi w`‡K 4/5 Rb 

wewWAvi G‡m Avgv‡K a‡i Ges Avwg †Kb A¯¿ 

nv‡Z †bB bvB GK_v e‡j, Avgvi ey‡K ivB‡dj a‡i, 

Avgv‡K gviwcU K‡i| Zviv Avgv‡K Muvwo‡Z Zz‡j 
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†`q| H mgq wcK Avc Mvwo‡Z bv‡qe my‡e`vi †Zvive 

emv wQj| Avgv‡K wmcvwn RvwKi Ges wmcvnx 

ivqnvb gviwcU K‡iwQj| Avgv‡K Muvwo‡Z K‡i wb‡q 

wM‡q `ievi n‡ji cwð‡g bvwg‡q †`q| ILv‡b 7/8 Rb 

wewWAvi A¯¿ nv‡Z `uvwo‡q wQj| †Zvive mv‡ne 

Avgv‡K `ievi n‡ji wfZ‡i wb‡q hvq| n‡ji wfZ‡i †ó‡Ri 

DË‡i DAD gvgy‡bi jvk †`L‡Z cvB| GQvovI 4/5 R‡bi 

g„Z‡`n †`‡LwQ| `ievi n‡ji cwð‡g Avgv‡`i wewWAv‡ii 

3 Uwb GKwU Mvwo †`L‡Z cvB| Mvwoi wcQb w`‡K 

mvwie× 25/30 Uv g„Z‡`n †`L‡Z cvB| c~e© cv‡ki 

ev_iæ‡g 2wU g„Z‡`n †`L‡Z cvB| wewWAvi 

†Rvqvbiv ZLb ejvewj KiwQj jvk¸wj MT M¨v‡i‡R 

wb‡q hv‡e| Avgv‡K GKRb †W‡Kv‡iU‡ii Kvco ai‡Z 

e‡j| Avwg Kvco awi| Ab¨iv Ab¨w`‡K a‡i| Avgiv Kvco 

a‡i _vwK hv‡Z evB‡i †_‡K †KD jvk †`L‡Z bv cvq| 

A¯¿avix wewWAvi m`m¨iv jvk a‡i Mvwo‡Z Zyj‡Z 

_v‡K| Avgv‡K a‡i GKRb 5 bs †M‡Ui w`‡K wb‡q 

hvq| ILv‡b my‡e`vi kwdR‡K †gMv †dv‡b  K_v ej‡Z 

†`wL| Aviwc †M‡Ui w`K †_‡K DËi w`‡K A¯¿ nv‡Z 

wmcvnx evejv‡K †`wL| gv‡Vi w`‡K wmwfj †jvK 
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`uvwo‡q _vK‡Z †`wL| ILv‡b wmcvnx nvwjg I 

Beªvwng †K †`wL| `y‡i GKUv G¨v¤^y‡jÝ †`wL| 

iv¯Ívq GKUv jvk c‡o _vK‡Z †`wL| Avwg Avj †eiæbxi 

w`‡K P‡j hvB| ZLb mvg‡b jvk c‡i _vK‡Z †`wL|  

gwnjv I 1wU †Q‡j ZLb Kuv`wQj| Avwg nvmcvZv‡j 

P‡j hvB| Avgvi evmvq ‡gRi BmgZ Aviv wQj| iv‡Z 

Avwg cÖkvmwbK febwU iæ‡g _vwK| 26/2/09 ZvwiL 

weKvj 4.30 wgwb‡Ui w`‡K Avwg wewWAvi 1bs 

†MU w`‡q †ei n‡q †g‡qi evmvq P‡j hvB| GB Avgvi 

e³e¨|” 

Mr. M.A Muntakin, the learned Advocate appearing on 

behalf of appellant submits that in fact, P.Ws. 1 and 654 are 

formal witnesses and the evidence of P.Ws 20 and 22 does not 

bear any substance. P.W. 20 found the Appellant at gate No. 4 

while he was leaving Peelkhana on 26.02.2009 at evening. He 

simply claims to see him in the midst of other rebellions along 

with DAD Touhid and Lance Naik Gias. But his above 

evidence finds no corroboration. More so, no occurrence took 

place at this hour and prior to that all rebellions surrendered 

arms. P.W. 22 identified the Appellant on 28.02.2009, after the 
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occurrence at the request of Lt. Col. Mainul at BDR Hospital 

where all the accused persons were confined together. His 

identification of the Appellant having been made beyond 

judicial process is inadmissible in law. The evidence of P.W. 37 

also bears no substance. He simply identified the Appellant on 

04.10.2009 from photo shown to him by A.S.P. Rownokul 

Haque Chowdhury. P.W. 654, the investigation officer admitted 

that P.W. 37 deposed before him on 04.10.2009 but he did not 

make any remark as to identification by photo. Thus his 

evidence as of identification by photo appears afterthought by 

way of embellishment. Admittedly, he was on earned leave 

from 11.02.2009 to 14.03.2009. His claim of attending in the 

office of 36 Battalion on the date of occurrence is doubtful and 

his identification of the Appellant thus appears unreliable. He 

could not submit any document in support of his appearance on 

the date of occurrence in Peelkhana. None of the witnesses 

discloses any culpability of the Appellant to any offences. 

Admittedly, the Appellant was taken on remand for 15 days as 

admitted by P.W. 654, the investigation officer and it is obvious 

that his confession was obtained under coercion. The 
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confession of the Appellant is exculpatory in nature and merely 

a statement. Defence claims that at the time of occurrence he 

defended the rebellion and having injured got himself admitted 

in BDR Hospital on the date of occurrence and his claim of 

admission in BDR Hospital as being injured has been 

corroborated by P.W. 71 Md. Hashim Uddin in his cross 

examination on behalf of Naik Subedar Md. Helal Uddin and 

others................................. ‘X¡J²¡l ®q¡−pe Bq−jc p¡−qh Lf¡−m J ®Q¡−M 

lJ²¡J² J SMj£ AhØq¡u q¡pf¡a¡−m B−pez flhaÑ£−a X¡J²¡l BjS¡c ®q¡−pe J 

a¡l Øœ£, ¢XH¢X ¢pl¡S (the Appellant), e¡−uL p¤−hc¡l Cpm¡j E¢Ÿepq fË¡u 

18/19 Se ¢h¢XBl A¢gp¡l J ®~p¢eL …¢m¢hÜ q−u q¡pf¡a¡−m Bp−m B¢j 

a¡−cl J¢V−a f¡W¡C’. It also finds corroboration by the confessional 

statement of co-accused 37540 Habilder Md. Habibur 

Rahman......................... ‘aMe B¢j 2u N¡XÑ Lj¡ä¡l ¢XH¢X ¢pl¡S 

p¡−qh−L Mhl ¢c−a hm−m ¢XH¢X ¢pl¡S p¡−qh Mhl ö−e H−p …¢m ¢e−a h¡d¡ 

¢c−m a¡l¡ a¡−L ®h¡XÑ ¢c−u j¡b¡u h¡¢l j¡−l’ (page-15129).  

Co-accused 5579 Naik Subedar Monoronjan Sarker also 

made corroborative statement in his confessional statement 

’25.02.2009 pL¡m 10.15 f¤el¡u A¢g−p H−p f¡−nl MI l¦−j hp¡l flflC 

…¢ml në f¡Cz ¢pf¡q£ elS¤m aMe MI l¦−j hp¡ ¢Rmz eSl¦m−L ¢S−”p L¢l ®p 
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clh¡l qm Ae¤ÖW¡−e k¡u e¡C ®Le? eSl¦m h−m k¡−cl e¡j B−R a¡l¡ clh¡−ll 

Ae¤ÖW¡−e ®N−Rz ¢LR¤r−Zl j−dÉ q¡¢hmc¡l S¡q¡‰£l 36 hÉ¡V¡¢mu¡e ®cy±s¡−u 

Bj¡−cl AhS¡l−hne l¦−j Y¥−Lz a¡l Lf¡−m L¡V¡ c¡N ®cM−a f¡Cz Hlfl 

¢XH¢p ¢pl¡S lJ²¡J² AhØq¡u ®j¢X−L−m B−pz’ (fªÖW¡- 18275) confessing 

accused 47634 Sepoy Md. A. Mannaf also made his statement 

corroboratively..................... ‘¢XE¢V A¢gp¡l ¢XH¢X ¢pl¡S p¡−qh ®L¾cÐ£u 

jÉ¡N¢S−e AhØq¡e Ll¢R−me|||||||||||||||||||||||||||||||||||||||||||||||||Q¡¢h e¡ b¡L¡u Bj¡−cl j¡l dl 

L−lz||||||||||||||||||||||||||||||||M¤¢¿¹ ¢e−u Bmj jÉ¡N¢S−el a¡m¡ i¡‰−a k¡uz Bjl¡ 8 Se h¡d¡ 

¢c−m Bj¡−cl j¡l dl L−l|||||||||||||||||||||||||||||||||||||f−l 2u N¡XÑ Lj¡ä¡l H−p ¢XH¢X 

¢pl¡S p¡−qh−L pwh¡c ®cuz ¢XE¢V A¢gp¡l H−p h¡d¡ ¢c−m ¢XE¢V A¢gp¡l−L 

®S¡−l ¢fRe −b−L BO¡a Ll−m j¡¢V−a f−s k¡uz’ (fªÖW¡- 15136).   The 

confession of the co-accused lends no support to the 

prosecution case rather it lends support to the defense claim.  

Mr. M.A. Muntakin thus submits that in fact, no 

substantive evidence appears against the Appellant in support 

of the charges and trial court having failed to weigh and assess 

the evidence on record erroneously found him guilty of the 

offences and sentenced him merely on surmise and conjecture 

and the impugned order warrants necessary interference. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W. 20 saw the Appellant at 

gate No. 4 with the rebellions including DAD Touhid and his 

above position finds corroboration with the photo taken from 

video-footage exhibit CLXXIV (as he deposed on re-call) and it 
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figures him as an active rebellion playing leading part. P.Ws. 22 

and 37 identified the Appellant since they found him at the time 

of occurrence having present in Peelkhana. The evidence of 

P.Ws as referred above discloses the complicity of the 

Appellant to the occurrence. 

The learned Deputy Attorney General referring P.W. 35 

Tabbas Ali who was on duty at sector Magazine and who 

deposed ‘Hl B−N ¢XH¢X ¢pl¡S p¡−qh N¡XÑ J AeÉ¡eÉ N¡−XÑl AÙ» a¡m¡ ¢c−u 

Q¡¢h ¢e−u k¡uz B¢j  ¢elÙ» b¡L¡u h¡d¡ ¢c−a hÉbÑ qCz ¢h−â¡q£l¡ AÙ» J …¢m ¢e−u 

h¡C−l k¡u J h¡C−l ®b−L clS¡ hå L−l −cuz Bjl¡ ¢ia®l ®b−L ®Nm¡jz’ 

(fªÖW¡- 11464)  also submits that in view of the statement of P.W 

35 the claim of the Appellant that he defended the rebellion 

thus does not stand. In fine, he submits that trial court on proper 

assessment of evidence on record rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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Among the prosecution witnesses as cited above P.W.s. 1 

and 354 are formal witnesses. P.W. 1 is the informant and P.W. 

654 is the investigation officer. None of the P.Ws. 20, 22 and 

37 disclosed any culpability of the convict/appellant to any 

offence rather their evidence and the confessional statements of 

the co-accused supports the defence case that he tried to prevent 

the rebellions from taking arms and sustained blood injury and 

admitted to hospital at the time of occurrence. His confessional 

statement also appears exculpatory.  

 It is apparent that prosecution could not bring home the  

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.113 Sepoy/53133 Shahidul Islam. 

Trial court charged the appellant under Sections 

302/382/342/34 and having found guilty of the offences under 
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Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.21 Major Monirul Alom 

 P.W.454  Lt. Col. Jahanara Begum and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 21 Sayed Monirul Alam deposed that he attended 

Darber along with Maj. Momin, Maj. Maksumul Hakim (both 

were killed). He had his seat in 3rd row. Darber started at 9 

A.M. While DG was delivering his speech on ‘X¡m i¡a Kg©m~Px’ 

activities Sepoy Moyeen of 13 Battalion came up on the stage 

with arms and pointed arms on DG. Consequently every one 

stood up. He heard a firing sound. DDG along with other 
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officers caught hold Moyeen. Instantly, BDR personnel made a 

hue and cry and left Darber. He came to see through window 

glass BDR personnel coming towards Darber with arms and on 

firing. He also heard firing all around Darber. In order to save 

himself he entered into wash room and took shelter under basin 

with Maj. Maksumul. 10/12 BDR personnel entered into Darber 

and scolded the officers. Among them he could identify Sepoy 

Rajibul and Sepoy Zia of 44 Battalion. After a while some BDR 

personnel entered into wash room and fired on Maj. Maksumul 

Hakim. Maksumul Hakim asked to take him (Maksumul) to 

hospital. In reply the BDR personnel fired on him and killed 

him. He kept himself lying with flooded blood of Maksumul on 

his forehead like a dead man. Later on, while he was coming 

out through window he came to see 5/6 armed rebellions to 

enter into kitchen room and burst fire on one army officer. 

Among them he could identify Sepoy Khandakder Shahadot 

Hossain, Sepoy Rubel and Sepoy Sajjad, all of 13 Battalion.  

He kept himself lying in drain attached to Darbar Hall covering 

him with a carpet. He informed his wife of his position 

therefrom. After 15/20 minutes some armed BDR personnel 
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appearing beside the drain closed the door of toilet and 

threatened to fire and asked to come out therefrom if any one 

therein and in default threatened to fire. In response therefrom, 

he disclosed himself sector commander, Rajshahi. The 

rebellions asked him to come out and on coming out they fired 

and killed him. They could not identify him. At evening a 

vehicle appeared thereat. The rebellions took away the dead 

bodies of the army officers. .......................................... At 12.30 

on the night he remained in the drain. Later on, he hid himself 

in false ceiling. He came to hear conversation of many BDR 

personnel therefrom. Among them one rebellion addressing 

another rebellion namely Shahid told that he killed 17 officers. 

On 26.02.2009 he came down from false ceiling at the call of 

whip Golam Reza and came out of Darber and was taken to 

cantonment by the vehicle of D.G.F. ...................... 

In cross-examination he denied the suggestion Shahidul 

served in 26 Battalion and that he was on duty at-‘h¡CfLp’. He 

can’t say whether the Appellant was arrested on 26.02.2009 at 

Nababganj.  He denied the suggestion that he deposed falsely.  
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P.W. 454 Col. (Rtd.) Jahan-Ara Begum deposed that she 

joined in BDR hospital in the month of June, 2007 and used to 

live in officers quarter. On 25.02.2009 she went to Darber at 

8.30 A.M. Darber started at 9.00 A.M. At about 9.30 while DG 

was delivering his speech a soldier pointed arms towards him. 

Many of the BDR personnel started to run away. She left Darber. 

She was passing through field but on being heard firing sound 

she lay down. A soldier pointed arms towards her and forcibly 

confined her on 2nd floor of Sadar Battalion. There she happened 

to meet with Maj. Asad. Maj. Asad was without uniform. A 

bullet heat the glass of the window. She along with Maj. Asad 

took shelter in a bathroom and locked it from inside. At 10 A.M 

a rebellion broke down the door and pull out them and assaulted 

Maj. Asad. Maj. Asad was taken in the corner of the room and 

she was taken out. Some soldiers took her in a RP room. They 

put off her rank and badge and called her in bad name. They 

folded her eyes and threatened her to death. After a while some 

soldiers took her to the quarter guard. On the way, a soldier 

asked her to provide treatment to his colleague. She provided 

treatment to that soldier. She suggested to take the patient to the 
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hospital. They took her and the patient in the hospital by 

ambulance. She went to I.C.U. Nurse Hasina supplied her ‘n¡s£ J 

®hm¡ES’. She changed her dress. At evening nurse Hasina took 

her to O.T. room. There she met with the doctor. She remained 

in O.T. on the night. She came to know that the rebellions killed 

many army officers. At the dead of night she came to hear a 

sound of vehicle and dropping dead bodies. She presumed that 

dead bodies were kept in mortuary. On 26.02.2009 they came 

out by gate No.1. From electronic media she came to know that 

57 army officers were killed and they were graved in masse. 

Their residence was looted and torched. Later on, she identified 

the appellant Sepoy Shahid who put off her rank and badge on 

25.02.2009.  

She was declined to cross-examine on behalf of the 

Appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 days. He denied 

the suggestion that the confession of the appellant was obtained 

under coercion.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the Appellant submits that the testimony of the 

P.Ws. as referred above does not bear any substance. 

Admittedly P.W 21 hid himself on false ceiling and therefrom 

he claims to hear the name of the Appellant whom another 

rebellion disclosed his mischief of killing 17 army officers. In 

fact, he could not identify his presence nor it was the admission 

of the Appellant. More so, P.W 654 admitted that P.W 21 did 

not mention the designation and Battalion of Sahid in his 161 

statement. His evidence appears outrightly vague, unspecified 

and unworthy of credit. Similarly, P.W 454 claims to identify 

the Appellant afterwards. The Appellant is Sepoy Shahidul but 

she named of the accused in 161 statement as Sepoy Sahid as 

admitted by P.W 654, the investigation officer. Her above 

evidence also appears unreliable and unacceptable as it is 

vague. None of the P.Ws. disclosed any culpability of the 

Appellant to any offence as he was charged for. In fact, no 

tangible evidence appears in support of the charges against the 

Appellant.  
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Mr. Md. Aminul Islam, further submits that trial court 

having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily. The Cr. Appeal filed on behalf of the Appellant 

deserves consideration.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W. 21 was an eye witness to 

the occurrence. He himself heard one rebellion to say 

addressing the Appellant of killing 17 persons. His above 

evidence ensures the presence of the Appellant in Darbar when 

mass killing was going on. The testimony of P.W 454 also 

bears substance. She is an eye witness to the occurrence. She 

identified the Appellant as a rebellion since he took away rank 

and badge from her. As being an ocular witness her evidence 

cannot be brushed aside.  

The learned Deputy Attorney General further submits 

that trial Court on proper assessment of evidence rightly found 

the appellant guilty of the offence and sentenced him 

accordingly and it does not warrant any interference. In the 

premises, the Cr. Appeal filed on behalf of the Appellant be 

dismissed.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.Ws. 22 and 

454 does not bear any substance. P.W. 22 claims to hear the 

name of the convict/appellant from the conversation between 

the co-accused.  P.W. 454 identified the convict/appellant 

afterwards during investigation. She did not refer the Battalion 

and regiment No. of the appellant. Her testimony is  quite 

vague.  In fact, no tangible evidence appears against him as to 

his complicity to the offences as alleged.     

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.123 Naik Subeder/5349 Alauddin 

Sarder.  
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Trial court charged the appellant under Sections 

382/448/149 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.48 Major Istiak Ahmed Khan 

 P.W.320 Samima Parvin, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the 

appellant. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.48 Maj. Istiak Ahmed Khan deposed that on 

25.02.2009 at about 9.00 A.M. he was in Darber Hall. Darber 

started at 9.00 A.M. At 9.30 A.M. some BDR personnel came 
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near to DG. Among the BDR personnel Sepoy Moyeen pointed 

arms on DG. Sepoy Kajal was behind him. Army officers 

disarmed Moyeen. Kajal ran away. He heard two rounds firing. 

BDR personnel came out from Darber Hall. At one stage, he 

also came out from Darber and ran towards west. To the north 

of Darber Hall he found Sepoy Imran, Mohit, Sepoy Habib to 

run with arms towards Darber with excited mood. He went to 

the soldier’s family quarter……………….. On the following 

day, on 26.02.2009 at 6.30 A.M. he came out from the 

residence and went near to the residence of DG. At that time 

one soldier asked him whether he is an army officer. He 

disclosed his identity as Maj. Istiak. 2/3 BDR personnel took 

him to 24 Battalion. The appellant Nayek Subader Alauddin 

commanded them to take him into quarter guard. Some BDR 

personnel assaulted him and he fell on the earth. He came to see 

number of BDR personnel to express their joy. One soldier 

assaulted him with rod. Another soldier snatched away his 

mobile and money bag. Afterwards they confined him in the 

quarter guard.  
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In cross-examination on behalf of the appellant, he stated 

that he came from Darber Hall by the window. He denied the 

suggestion that he defied the order of the authority. He came 

out from Darber Hall. He could not go to the unit for the cause 

of activities of BDR personnel. He denied the suggestion that 

he did not know the appellant and that the appellant did not 

participate in the rebellion on 25.02.2009 and that he deposed 

falsely implicating Alauddin. The persons who were taking in 

the quarter guard were all alive. He denied the suggestion that 

Alauddin took him to the quarter guard to save his life. 

Alauddin leaded the rebellion.  

P.W.320 Samima Parvin, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

15.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 308 and his 

signature 308/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there was no mark of injury on the person of the 

appellant and he made statement voluntarily. She denied the 
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suggestion that she did not record the statement of the appellant 

in compliance with the provisions of law. 

P.W.654 is the investigation officer, a formal witness.  

In cross examination on behalf of the appellant he stated 

that P.W. 48 deposed before him that appellant hailed from 24 

Rifle Battalion and named as Subedar Alauddin and further 

deposed of confessing him in quarter guard. He also stated that 

24 Battalion only one Alauddin as Naib Subedar. He admitted 

that the appellant was taken on remand for five days. He denied 

the suggestion that the confession of the appellant was taken 

under undue influence. 

The confession of the appellant Naik Subeder Alauddin 

Sarder (C.S.A.123), runs as under- 

“¢Q¿¹¡i¡he¡l SeÉ 03 O¾V¡ pju ®cu¡l fl  B¢j 15/01/1976 a¡¢lM 

lwf¤l ®Sm¡u ¢h ¢X A¡l ¢pf¡q£ fc i¢aÑ qCz B¢j 29/05/08 qa 

29/01/09 a¡¢lM fkÑ¿¹-pwk¤J² ¢XE¢V ®no Ll 29/1/2009 a¡¢lM 

¢fmM¡e¡u ®k¡Nc¡e L¢lz ¢h¢iæ pju 2/3 h¡l ¢jm¡Cu¡ A¡¢j Af¡lne 

X¡m i¡al ¢XE¢V Ll 12,500/- V¡L¡ f¡Cz A¡¢j ®S,¢p, J ®jpl 5 am¡u 

b¡La¡jz 24/02/09 a¡¢lM pL¡m Ju¡¢Lw Ll A¡¢j j¡ee£u fÐd¡ej¿»£l 

fÉ¡lX cnÑL ¢qp¡h ¢Rm¡jz c¤f¤l hs M¡e¡ M¡Cz ¢hnÐ¡j ®no på¡u ®l¡mLe 
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¢j¢ma qC z 25/02/09 a¡¢lM ®i¡l Ju¡¢Lw Ll pL¡m 8.00V¡l pju 

clh¡l qm k¡Cz pju 9.00V¡l ¢cL  (Ae¤j¡e) L¡lA¡e ®am¡Ju¡al j¡dÉ-

j clh¡l öl¦ quz ¢X¢S pÉ¡l hJ²hÉ öl¦ Llez ph¡CL fÉ¡lX i¡m qJu¡l 

SeÉ deÉh¡c ®cez Af¡lne  X¡m i¡al Lb¡ hmez Ae¤j¡e 9.25 ¢j¢eV 

HLSe ¢h, ¢X,A¡l pcpÉ clh¡l qml ®fRe ¢cL ®bL fÐbj l¡Cgm a¡L 

Ll ¢X¢S jq¡cul jb· EW fsz ¢X¢S pÉ¡ll ¢cL A¡N¡Cu¡ k¡Ju¡l pju 

p¡je hp¡ A¡¢jÑl A¢gp¡l¡ â¦a jb· EW  a¡L dl ®gmz p¡je hp¡ ¢h, ¢X, 

A¡l pcpÉl¡ ph¡C EW fsz I pju clh¡l qml ®fRe ¢cL N¤¢ml në 

öea f¡Cz clh¡ll ¢h. ¢X. A¡l. pcpÉl¡ ®k ¢cL f¡l R¤V ®ka b¡LzA¡¢j 

c¢rZ ¢cLl hs clS¡ ¢cu ®hl qu S ¢pJ jp ¢Nu¡ A¡j¡l l¦j AhÙÛ¡e 

L¢lz ¢LR¤re fl ¢eQ j¤M¡nfs¡ °p¢eLl¡ AÙ» q¡a Hp X¡L¡ X¡¢L Ll ¢eQ 

ej AÙ» ¢ea hmz A¡¢j clS¡ hå Ll ®ial b¡¢Lz ¢hL¡m 4.00V¡l pju 

3/4  Se ®S ¢p J ®jp Hp A¡j¡l l¦j clS¡ d¡‚¡ ®cuz A¡¢j clS¡ M¤¢mz 

A¡j¡L hm A¡f¢e HM¡e ®Le? ¢eQ k¡e Hhw AÙ» ®eez A¡¢j ®jp ®bL ®ej 

m¡Ce Qm A¡¢pz j¡N¢lhl e¡j¡S f¢sz jp¢Sc AhÙÛ¡e L¢lz jp¢Sc aMe 

fÐ¡u 30/35 Se ¢Rmz 4/5 Sel q¡a A¡¢j AÙ» ®c¢Mz Hn¡l e¡j¡S fs ®S 

¢pJ ®jp k¡Cz p¡l¡l¡a JM¡e b¡¢Lz fl¢ce 26/02/09 a¡¢lM 9.00 V¡u 

®N¡mLl hp ¢p¢im AÉ¡L¡EeV¾V j¡æ¡el p¡b A¡m¡f Lla b¡¢L z pL¡m 

10.30 V¡l ¢cL 2Se ¢h. ¢X. A¡l pcpÉ ®jSl Cn¢au¡L p¡qhL dl I 

M¡e ¢eu¡ Bp z a¡L ®L¡u¡V¡l N¡XÑ ¢eu¡ ®ka hmz kMe a¡L L¡u¡V¡Ñl N¡XÑ 
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¢eu¡ k¡C aMe p¡b AeL AÙ»d¡l£ ¢h ¢X A¡l pcpÉ ¢Rmz ®fRe ®bL e¡j 

e¡ S¡e¡ HLSe ¢h ¢X A¡l °p¢eL Hp ®qmjV ¢cu¡ ®jSl p¡qhl j¡b¡l 

®fRe A¡O¡a  Llz ®jSl p¡qh j¡¢Va fs k¡uz A¡¢j a¡L j¡¢V ®bL 

EW¡Cz ®L¡u¡VÑ¡l N¡XÑ ¢eu¡ k¡Cz 24 l¡Cgml e¡uL L¡jl¦m Cpm¡j 

®L¡u¡V¡l N¡XÑl  Lj¡ä¡l ¢qph ®k¡N ®jp AÙ»pq  ¢XE¢Va ¢Rmz a¡l L¡S 

®jSl p¡qhL h¤T¡q~u¡ ¢cCz c¤f¤ll ¢cL AÙ» Sj¡ ¢cu¡l ®O¡oe¡ ®cuz 

AÙ»d¡l£l¡ AÙ» Sj¡ ¢cu¡ f¡m¡Cu¡  k¡Ca b¡Lz A¡¢j ®S ¢p J ®jp AhÙÛ¡e 

L¢lz 27/02/09 a¡¢lM pL¡m 8.00V¡l ¢cL ¢eQ ®bL ®m¡LSe hm k¡l¡ 

q¡¢Sl A¡Re, ph¡C q¡pf¡a¡m Ss¡ qez ül¡øÌj¿»£ Lb¡ hmhe A¡¢j 

q¡pf¡a¡m k¡Cz 7/3/09 a¡¢lM A¡j¡L44hÉ¡V¡¢mue m¡Ce ¢eu¡ k¡uz 

5/4/09 a¡¢lM A¡j¡L ®NÊga¡l Llz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence of P.W. 48 is 

vague, unspecified and unreliable. His evidence does not 

disclose any culpability of the appellant to any offence, rather 

he took step in providing safe shelter to the appellant keeping 

him in quarter-guard in prevailing circumstances of life risk for 

the army officers. The appellant had no ill motive behind it. His 

above evidence in no way culminate the appellant to any 

offence. The confession of the appellant is exculpatory in 
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nature, merely a statement. His confessional statement also 

supports his endeavor to save the appellant from the hand of 

other rebellions. Mr. Islam further adds that trial court having 

failed to weigh and appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced 

arbitrarily and it warrants necessary interference. Trial court did 

not take into consideration of his statement under section 342 of 

the Code of Criminal Procedure and the Appellant has been 

highly prejudiced and the basis of his conviction appears to 

vitiate the entire proceedings against him. Consequently, he 

urges to allow the Cr. Appeal and Jail Appeal filed on behalf of 

the appellant.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W. 48 is an eye witness to the 

occurrence. He was confined in the quarter guard at the instance 

of the appellant. His evidence stands untainted, unembellished 

although he was thoroughly cross-examined on behalf of the 

appellant. His testimony also finds corroboration with the 

confession of the appellant which appears voluntary and true. 

Trial court rightly found the appellant guilty of the offences on 

the basis of untainted, unembellished, unimpeachable testimony 

of P.W.48 together with his confession and it does not warrant 

any interference. Consequently, the Cr. Appeal and Jail Appeal 

filed on his behalf be dismissed.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 48 does not 

bear any substance. His evidence does not disclose any 

complicity of the convict/appellant to any offence. In fact, the 

convict/appellant directed to take him to quarter-guard for his 

safe shelter as he made in his confessional statement. His 

confessional statement appears exculpatory in nature. It does 

not bear any evidentiary value. In fact, no tangible evidence 

appears against him as to his complicity to the offences as 

alleged.     

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  
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Accordingly, the Criminal Appeal and Jail Appeal filed 

on behalf of the convict/appellant is allowed and the impugned 

order of conviction and sentence to the appellant is hereby set 

aside.   

C.S. Accused No.130 Sweeper/1608 Emdadul Haque.  

Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.353 Farah Jinnah Munni and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Ramjan Ali, Habilder Nasir, Sepoy Ziaur Rahman, 

Sweper Alamgir, Abul Hossain, Alam Hossain, Kamal Hossain, 

the appellant Emdadul Huq, Aynul, Shafiqul Islam, Rejaul 

Karim, Kader, Sanu Chandra Dash, Manik Chandro Dash, 

Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

nameplate and video footage.  

In cross-examination on behalf of the appellant she stated 

that on 25.02.2009 her husband was in 30 battalion. Her 

husband got allotment of residence in BDR in the month of 

November, 2008. Her husband  was awarded with the service of 
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sweeper and cook. Sweeper Shakhil was on duty in her 

residence. She came to her residence on 28.02.2009 after the 

occurrence but did not reside there afterwards. She was shown 

video footage on 17.06.2009 in presence of I.O. She deposed 

before I.O. on 23.03.2009. Sweeper Shakhil was not brought 

before her and she did not happen to meet with him. She did not 

find the video footage in the court shown to her on 17.03.2009. 

She denied the suggestion that she did not name of the 

rebellions before I.O. who tortured upon her in quarter guard. 

She denied the suggestion that she did not see any occurrence, 

did not see any video footage and that she deposed falsely being 

tutored.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 days.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

P.W. 353, in fact, bears no substance. P.W 353 claims to 

identify the Appellant from video-footage among the rebellions 

who assaulted her in taking to quarter guard, but no such video 
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–footage was seized and filed before the court, she admitted in 

her cross-examination that she was shown video-footage on 

17.03.2009 but she did not find that video-footage before the 

court. Her identification to the Appellant beyond judicial 

process appears unacceptable in law. She did not identify the 

Appellant on dock. Trial court did not take into consideration of 

his statement under section 342 of the Code of Criminal 

Procedure and the Appellant has been highly prejudiced and the 

basis of his conviction appears to vitiate the entire proceedings 

against him.   

Mr. Islam further submits that prosecution hopelessly 

failed to prove the charges against the Appellant and Trial court 

having failed to assess and weigh the evidence erroneously 

found him guilty of the offences and sentenced him arbitrarily, 

illegally and it warrants due interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W.353 is an eye witness to the 

occurrence. She herself identified the Appellant while she was 

threatened, assaulted and taken to quarter guard as a victim to 

the occurrence. It is true that she named of the Appellant on 

seeing him in video-footage shown to her by investigation 

agency since she did not know the Appellant earlier. Her ocular 

evidence can’t be brushed aside for the cause of identifying the 

Appellant with video-footage. She herself saw the Appellant in 
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the figure of a rebellion at the time of occurrence and she 

herself became the victim of torture by the Appellant. Her 

evidence, thus, bears substance as worthy of credit. 

The learned Deputy Attorney General further submits 

that trial court on proper appreciation of evidence on record 

rightly found him guilty of the offences and sentenced him 

accordingly and it does not warrant any interference.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 353 does 

not bear any substance. P.W. 353 identified the 

convict/appellant during investigation from video-footage but 

no footage was filed and she did not refer the Battalion and 

regiment No. of the appellant. Her testimony is quite vague.  In 

fact, no tangible evidence appears against him as to his 

complicity to the offences as alleged.     
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It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.131 Sweeper/3004 Md. Rashed Ali 

Khoka.  

Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.353 Farah Jinnah Munni and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Ramjan Ali, Habilder Nasir, Sepoy Ziaur Rahman, 

Sweper Alamgir, Abul Hossain, Alam Hossain, Kamal Hossain, 

Emdadul Huq, Aynul, Shafiqul Islam, Rejaul Karim, Kader, 

Sanu Chandra Dash, Manik Chandro Dash, Lablu Mia, the 

appellant Rashed Ali, Abdul Bari- whom she identified with 

name plate and video footage.  
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In cross-examination on behalf of the appellant she stated 

that on 25.02.2009 her husband was in 30 Battalion. Her 

husband got allotment of residence in BDR in the month of 

November, 2008. Her husband was awarded with the service of 

sweeper and cook. Sweeper Shakhil was on duty in her 

residence. She came to her residence on 28.02.2009 after the 

occurrence but did not reside there afterwards. She was shown 

video footage on 17.06.2009 in presence of I.O. She deposed 

before I.O. on 23.03.2009. Sweeper Shakhil was not brought 

before her and she did not happen to meet with him. She did not 

find the video footage in the court shown to her on 17.03.2009. 

She denied the suggestion that she did not name of the 

rebellions before I.O. who tortured upon her in quarter guard. 

She denied the suggestion that she did not see any occurrence, 

did not see any video footage and that she deposed falsely being 

tutored.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 days. 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

P.Ws 353, in fact, bears no substance. P.W 353 claims to 

identify the Appellant from video-footage among the rebellions 

who assaulted her in taking to quarter guard, but no such video 

–footage was seized and filed before the court, she admitted in 

her cross-examination that she was shown video-footage on 

17.03.2009 but she did not find that video-footage before the 

court. Her identification of the Appellant beyond judicial 

process appears unacceptable in law. She did not identify the 

Appellant in dock. Trial court did not take into consideration of 

his statement under section 342 of the Code of Criminal 

Procedure and the Appellant has been highly prejudiced and the 

basis of his conviction appears to have vitiated entire findings.  

Mr. Islam further submits that prosecution hopelessly 

failed to prove the charges against the Appellant and having 

failed to assess and weigh the evidence on record erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants due interference. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.353 

is an eye witness to the occurrence. She herself identified the 

Appellant while she was threatened, assaulted and taken to 

quarter guard as a victim to the occurrence. It is true that she 
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named the Appellant on seeing him in video-footage shown to 

her by investigation agencies. Her ocular evidence bears 

substance. In view of Section 134 of Evidence Act, there is no 

bar to sustain the impugned order of conviction and sentence 

since the solitary evidence of P.WWW. 353 appears reliable, 

credible and trustworthy. Trial court rightly found him guilty of 

the offences and sentenced him accordingly and it does not 

warrant any interference. Consequently, the Cr. Appeal filed on 

behalf of the appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 353 does 

not bear any substance. P.W. 353 identified the 

convict/appellant during investigation from video-footage but 

no footage was filed and she did not refer the Battalion and 

regiment No. of the appellant. Her testimony is quite vague.  In 
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fact, no tangible evidence appears against him as to his 

complicity to the offences as alleged.     

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.133 Sweeper/2175 Md. Alom. 

Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.353 Farah Jinnah Munni and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Ramjan Ali, Habilder Nasir, Sepoy Ziaur Rahman, 

Sweper Alamgir, Abul Hossain, the appellant Alom Hossain, 

Kamal Hossain, Emdadul Huq, Aynul, Shafiqul Islam, Rejaul 

Karim, Kader, Sanu Chandra Dash, Manik Chandro Dash, 
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Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

name plate and video footage.  

In cross-examination on behalf of the appellant she stated 

that she did not know the Battalion of the appellant. She denied 

the suggestion that she did not see the appellant at the place of 

occurrence and that she deposed falsely against him.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 days.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the evidence adduced by 

P.W.353, in fact, bears no substance. P.W 353 claims to 

identify the Appellant from video-footage among the rebellions 

who assaulted her in taking to quarter guard, but no such video 

–footage was seized and filed before the court. She admitted in 

her cross-examination that she was shown video-footage on 

17.03.2009 but she does not find that video-footage before the 

court. Her identification of the Appellant beyond judicial 

process appears unacceptable in law. She did not identify the 

Appellant on dock. Trial court did not take into consideration of 
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his statement under section 342 of the Code of Criminal 

Procedure and the Appellant has been highly prejudiced and the 

basis of his conviction appears to have vitiated entire findings.  

Mr. Islam further submits that prosecution hopelessly 

failed to prove the charges against the Appellant. Trial court 

having failed to assess and weigh the evidence erroneously 

found him guilty of the offences and sentenced him arbitrarily 

and it warrants due interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W.353 is an eye witness to the 

occurrence. She herself identified the Appellant while she was 

threatened, assaulted and taken to quarter guard as a victim to 

the occurrence. It is true that she named the Appellant on seeing 

him in video-footage shown to her by investigation agencies. 

Her ocular evidence bears substance. In view of Section 134 of 

Evidence Act, there is no bar to sustain the impugned order of 

conviction and sentence since the solitary evidence of P.W. 353 

appears reliable, credible and trustworthy. Trial court rightly 

found him guilty of the offences and sentenced him accordingly 

and it does not warrant any interference. Consequently, the Cr. 

Appeal filed on behalf of the appellant be dismissed.    

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 353 does 

not bear any substance. P.W. 353 identified the 

convict/appellant during investigation from video-footage but 

no footage was filed and she did not refer the Battalion and 

regiment No. of the appellant. Her testimony is quite vague.  In 

fact, no tangible evidence appears against him as to his 

complicity to the offences as alleged.     

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.134 Sweeper/1402 Sree Manik 

Chandra Nath. 
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Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.353 Farah Jinnah Munni and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 
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down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Ramjan Ali, Habilder Nasir, Sepoy Ziaur Rahman, 

Sweper Alamgir, Abul Hossain, Alom Hossain, Kamal Hossain, 

Emdadul Huq, Aynul, Shafiqul Islam, Rejaul Karim, Kader, 

Sanu Chandra Dash, the appellant Manik Chandra Dash, 

Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

name plate and video footage.  

In cross-examination on behalf of the appellant she stated 

that on 25.02.2009 her husband was in 30 Battalion. Her 

husband got allotment of residence in BDR in the month of 

November, 2008. Her husband was awarded with the service of 

sweeper and cook. Sweeper Shakhil was on duty in her 

residence. She came to her residence on 28.02.2009 after the 

occurrence but did not reside there afterwards. She was shown 

video footage on 17.06.2009 in presence of I.O. She deposed 

before I.O. on 23.03.2009. Sweeper Shakhil was not brought 

before her and she did not happen to meet with him. She did not 
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find the video footage in the court shown to her on 17.03.2009. 

She denied the suggestion that she did not name of the 

rebellions before I.O. who tortured upon her in quarter guard. 

She denied the suggestion that she did not see any occurrence, 

did not see any video footage and that she deposed falsely being 

tutored.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested from  

Tangail By-Pass on 27.02.2009 and shown arrest on 05.03.2009 

and was taken on remand for 5 days. He denied the suggestion 

that he obtained the confession of the appellant by coercions 

and implicated him in C.S. falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 353 

does not bear any substance. She claims to identify the 

Appellant from video-footage among the rebellions who 

assaulted her in taking her to quarter guard from her residence. 

She did not file any footage before the court. She did not 

identify the Appellant in dock. Her identification to the 
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Appellant in above manner having done beyond judicial 

procedure is inadmissible in evidence. Such evidence cannot be 

relied on. The Appellant is a cleaner. There had no reason to 

implicate himself with the rebellion. In fact, it is a case of no 

evidence. Trial court did not take into consideration of his 

statement under section 342 of the Code of Criminal Procedure 

and the Appellant has been highly prejudiced and the basis of 

his conviction appears to have vitiated entire findings. The 

impugned order of conviction to the Appellant having not 

proved by any credible, reliable and trustworthy evidence it 

warrants necessary interference. Consequently, the Cr.  Appeal 

filed on behalf of the appellant be allowed.    

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W. 353 is an eye witness to 

the occurrence. She herself identified the Appellant while she 

was threatened assaulted and taken to quarter guard as a victim 

to the occurrence. It is true that she named of Appellant on 

seeing him in video-footage shown to her by investigation 

agencies. Her ocular evidence bears substance. In view of 

section 134 of the Evidence Act, there is no bar to sustain the 

impugned order of conviction and sentence since the solitary 

evidence of P.W. 353 appears reliable, credible and trustworthy. 

Trial court rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 
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interference. In the result, the Appeal filed on behalf of the 

appellant be dismissed.   

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 353 does 

not bear any substance. P.W. 353 identified the 

convict/appellant during investigation from video-footage but 

no footage was filed and she did not refer the Battalion and 

regiment No. of the appellant. Her testimony is quite vague.  In 

fact, no tangible evidence appears against him as to his 

complicity to the offences as alleged.     

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  
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Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.135 Sweeper/3021 Md. Alamgir 

Hossain.  

Trial court charged the appellant under Sections 

302/149/34/342/114 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.353 Farah Jinnah Munni and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.353 Farah Jinnah Munni deposed that her husband, 

Lt. Col. Zahid had his positing in BDR. On 25.02.2009 her 

husband came out from the residence. At about 9.15/20 A.M. 

she heard firing sound and came to see some BDR personnel to 

come out from Darbar. Later on, she informed her husband of 

disorder in BDR. At about 10 A.M. some BDR personnel broke 

down the door of her residence. They threatened to make burst 

fire and having afraid she opened the door. They assaulted and 

took her to quarter guard. On 26.02.2009 at 4 P.M. she came 

out from Peelkhana. The BDR personnel who assaulted her 

were Ramjan Ali, Habilder Nasir, Sepoy Ziaur Rahman, the 

appellant Sweper Alamgir, Abul Hossain, Alom Hossain, 

Kamal Hossain, Emdadul Huq, Aynul, Shafiqul Islam, Rejaul 

Karim, Kader, Sanu Chandra Dash, Manik Chandra Dash, 

Lablu Mia, Rashed Ali, Abdul Bari- whom she identified with 

nameplate and video footage.  

On behalf of the appellant she was declined to cross-

examine.   

P.W.654 is the investigation officer, a formal witness. 



 

 

7061 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5 days. He denied 

the suggestion that the witness 353 deposed against the 

appellant at his dictation and that at the time of occurrence the 

appellant was elsewhere.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the testimony of P.W. 353 

does not bear any substance. She claims to identify the 

Appellant from video-footage among the rebellions who 

assaulted her in taking her to quarter guard from her residence. 

She did not file any footage before the court. She did not 

identify the Appellant on dock. Her identification to the 

Appellant in above manner having done beyond judicial 

process is inadmissible in law. Such evidence cannot be relied 

on. The Appellant is a cleaner. There had no reason to implicate 

himself with the rebellion. In fact, it is a case of no evidence. 

Trial court did not take into consideration of his statement 

under section 342 of the Code of Criminal Procedure and the 

Appellant has been highly prejudiced and the basis of his 

conviction appears to have vitiated entire findings. The 
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impugned order of conviction to the Appellant having not 

proved by any credible, reliable and trustworthy evidence it 

warrants necessary interference. Consequently, the Cr. Appeal 

filed on behalf of the appellant be allowed.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General appearing on 

behalf of the State submits that P.W. 353 is an eye witness to 

the occurrence. She herself identified the Appellant while she 

was threatened assaulted and taken to quarter guard as a victim 

to the occurrence. It is true that she named of Appellant on 

seeing him in video-footage shown to her by investigation 

agencies. Her ocular evidence bears substance. In view of 

section 134 of the Evidence Act, there is no bar to sustain the 

impugned order of conviction and sentence since the solitary 

evidence of P.W. 353 appears reliable, credible and trustworthy. 

Trial court rightly found him guilty of the offences and 

sentenced him accordingly and it does not warrant any 

interference. In the result, the Appeal filed on behalf of the 

appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 353 does 
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not bear any substance. P.W. 353 identified the 

convict/appellant during investigation from video-footage but 

no footage was filed and she did not refer the Battalion and 

regiment No. of the appellant. Her testimony is quite vague.  In 

fact, no tangible evidence appears against him as to his 

complicity to the offences as alleged.     

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

C.S. Accused No.293 Sepoy/43715 Md. Kamal Uddin.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.554 Major Md. Alom and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused- 

 Habilder Md. Nasir Uddin (C.S. 129) 

 Md. Mamud Hossain Sarder (C.S. 139) 

 Habilder Md. Mukter Hossain (C.S. 308) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.554 Major Md. Alom deposed that he had his 

posting in Dhaka CMH. On 03.03.2009 he tested screening of 

the appellant Sepoy/43715 Md. Kamal Uddin, Sepoy 71342 

Altab Hossain, 75807 Abu Taher, 72497 A. Gofran, 76807 

Rabiul Islam, 46432 Mokter Hossain. They admitted that they 

sustained injury for the cause of using arms on 25-26th Feb, 
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2009. He identified the report exhibit 1019 series and his 

signature 1019/1 series.  

 In cross-examination on behalf of the appellant, he stated 

that the report does not contain any admission of the accused. 

He denied the suggestion that the accused did not admit of 

carrying arms. The age of injury was 5/6 days and it was simple 

in nature. The report contains his signature but it does not 

contain the signature of the accused. There was no order of the 

Court for screening test, but he did it at the advice of the 

investigation officer.  He submitted the report to the I.O. He 

denied the suggestion that he made the report collusively at the 

instance of the prosecution and that he deposed falsely.  

The confessional statement of the co-accused Md. 

Mukter Hossain (C.S. 308) runs as under- 

“1985 mv‡j BDR wmcvnx wnmv‡e fwZ© nBqv cªwk¶Y †k‡l kªxg½j 

†hvM`vb Kwi| 2005 m‡b XvKv wcjLvbvq †hvM`vb Kwi| MZ 25-2-09 

Bs ZvwiL mKv‡j `ievi n‡j `ievi Dcj‡¶¨ hvB|  ILv‡b DG g‡nv`q 

Zvi e³„Zv ïi“ K‡ib| Wvj fv‡Zi K_v, Dbœq‡bi K_v m¤ú‡K© ej-

‡a¢R‡me| GgZve ’̄vq GKUz ciB mKvj 9.30 Uv (Abyt)i w`‡K  evB‡i 

¸wji kã ï‡b †cQb w`‡q †ei n‡q †`wL wKQy wewWAvi †cvkvK cwiwnZ 
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gy‡L Kvco evav ‡jvKiv duvKv ¸wj Qy‡o‡Q| Avwg †`Š‡o jvB‡b 

hvB|Gici 4/5 Rb gy‡Lvkavix MvjvMvwj w`‡q ej‡Q hv‡`i nv‡Z A ¿̄ 

†bB Zv‡`i ¸wj Kiv n‡e| Avwg f‡q †`Š‡o †Kv‡Z hvB|ILv‡b A‡b‡KB 

A ¿̄ nv‡Z wb‡”Q †`wL| AvwgI GKUv A ¿̄ nv‡Z wbB Ges A ¿̄ wb‡q gv‡V 

e‡m _vwK | LvIqv `vIqv Kwi wVKgZ| 26/2/09 Zvs I  A ¿̄ wb‡q gv‡V 

_vwK| jvB‡bi mvg‡bi nvwej`vi Kvgvj e‡jb gvbbxq cªavbgš¿x mevB‡K 

A ¿̄ Rgv w`‡Z e‡j‡Qb, Avcbviv A ¿̄ Rgv w`b| ZLb Av‡b‡Ki g‡Zv 

Avwg I A ¿̄ †Kv‡Z †i‡L Avwm| we‡K‡ji w`‡K 3 wK‡jvt  wgUv‡ii g‡a¨ 

KvD‡K bv _vKvi †Nvlbv n‡j f‡q  Civil  dress G BDRGi †`Iqvj 

UcwK‡q evB‡i P‡j hvB|1-3-09 Zvs miKvix ‡Nvlbv n‡j  wcjLvbvq 

Avwm| Avevnbx gv‡V we‡K‡j wcjLvbvq Zv‡`i K_vgZ Avgvi Avm‡j 

c‡ii w`b mKvj 8 Uvq Avm‡Z e‡j| c‡i 2-3-09 Zvs G‡m  wcjLvbv 

†M‡U e‡m _vwK|  we‡K‡ji w`‡K  Avevi  Avevnbx gv‡V wb‡q hvq| 

mvivivZ †mLv‡b †_‡K c‡ii w`‡b BDR G we‡K‡j Avgv‡`i XzKvq | 

GB Avgvi e³e¨| ” 

The confessional statement of the co-accused Habilder 

Md. Nasir Uddin (C.S.A.129), runs as under- 

“B¢j Na 26/12/1984 a¡¢l−M j¡…l¡ ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c 

i¢aÑ qCz Q–NË¡j h¡Ca¥m C‹a ®VÊ¢ew ®p¾V¡−l Q¡l j¡−pl ®j±¢mL fÐ¢nre 
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NËqe L¢lz fÐ¢nre ®n−o lwf¤l 18 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz ¢h¢iæ 

CE¢e−V Q¡L¥l£ L−l Q¤u¡X¡‰¡ 18 hÉ¡V¡¢mu¡e q−a hcm£ p§−œ 10/5/05 Cw 

a¡¢l−M 44 l¡C−gm hÉ¡V¡¢mu¡e ¢fmL¡e¡u ®k¡Nc¡e L¢lz 01/06/08 Cw 

a¡¢lM q¡¢hmc¡l f−c f−c¡æ¢a f¡Cz Ae¤j¡e Q¡l hRl k¡hv Bj¡−cl 44 

l¡C−gm hÉ¡V¡¢mu¡e ¢fmL¡e¡u LjÑla B¢Rz Bj¡−cl ¢h¢XBl H 100% 

®lne, p£j¡¿¹ i¡a¡, S¡¢apwO n¡¢¿¹ lr£ h¡¢qe£−a ¢h¢XBl pcpÉ ¢e−u¡N 

¢h¢XBl Hl ¢eSü A¢gp¡l ¢e−u¡N J X¡mi¡−al p¢WL ¢qp¡h c¡h£ CaÉ¡¢c 

¢e−u ¢h¢XBl Hl j−dÉ ®r¡i ¢Rmz 

24/02/09 Cw a¡¢l−M pL¡m 8 O¢VL¡u 44 l¡C−gm hÉ¡V¡¢mu¡−el 

q¡¢hmc¡l Hjc¡−cl ®ea«aÅ Bj¡−cl hÉ¡−Q ¢h¢iæ f−cl 69 Se ¢h¢XBl 

°p¢eL j¡ee£u fÐd¡e j¿»£l fÉ¡−l−X AwnNËqeL¢lz fÉ¡−lX ®n−o Ae¤j¡e 

cn O¢VL¡l ¢c−L Bj¡−cl 44 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a ph¡C AÙ» 

Sj¡ ¢c−u ¢S m¡C−e k¡Cz påÉ¡ p¡a O¢VL¡l pju q¡¢hmc¡l ®jSl L¡j¡m 

(Af¡WÉ) ¢e−u h−m ®k, Bp¡j£ 25/02/09 Cw a¡¢lM pL¡m BV O¢VL¡u 

clh¡−l q¡¢Sl q−a q−hz 

25/02/09 a¡¢lM pL¡m Ae¤j¡e BV O¢VL¡l pju 44 l¡C−gm 

hÉ¡V¡¢mu¡e q¡¢hmc¡l ®jSl L¡j¡m Hl ®ea«−aÅ B¢j J Bj¡−cl 

hÉ¡V¡¢mu¡−el ¢h¢iæ f−cl  150 Se °p¢eL clh¡l q−m k¡Cz B¢j clh¡l 

q−ml ¢fR−el ¢cL ®b−L ¢ae ew p¡¢l−a hp¡ ¢Rm¡jz pL¡m Ae¤j¡e eu 

O¢VL¡l pju clh¡l öl¦ quz ®L¡lBe ®am¡Ju¡a ®n−o ¢X¢S j−q¡cu 
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h−me fÉ¡−lX X¡m i¡a LjÑp§Q£ ¢e−u B−m¡Qe¡ Ll−aC Ae¤j¡e 09.25 Hl 

¢c−L ¢X¢S j−q¡c−ul f¡−n HL¢V …¢ml në q−m ¢QvL¡l L−l ph¡C 

c¡¢s−u k¡uz ph¡C clh¡l qm ®b−L ®hl q−u k¡Cz B¢j Bj¡l °p¢eL 

m¡C−e Q−m B¢pz aMe Q¡l ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz Ae¤j¡e 

11.00 O¢VL¡l pju j¡C−L hm−a b¡−L ®k, ®k ®kM¡−e BR ®L¡a ®b−L 

AÙ» e¡Jz aMe B¢j m¡Ce q−a e£−Q e¡j−m 4/5 Se AÙ» d¡l£ j¤−M¡n fs¡ 

¢h¢XBl pcpÉ Bj¡l ¢c−L AÙ» a¡L L−l AÙ» ¢e−a h¢m−m B¢j 44 

l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−al p¡j−e b¡L¡ HL¢V l¡C−gm h¡V ew 07 

¢e−u h¡dÉ q−u Bj¡−cl m¡C−el ¢fR−e −d¡f¡- M¡e¡l L¡−R k¡Cz ®pM¡−e 

44 l¡C−gm hÉ¡V¡¢mu¡−el q¡¢hmc¡l Be¾c L¥j¡l ®O¡o−L AÙ» pq c¡¢s−u 

b¡L−a ®c¢Mz Bjl¡ c¤S−e HL p¡−b AhÙÛ¡e L¢lz p¡l¡l¡a B−n f¡−n 

¢Rm¡jz 26/02/09 a¡¢lM ®hm¡ Ae¤j¡e 12 O¢VL¡l j−dÉ Bj¡−cl 

hÉ¡V¡¢mu¡e q¡¢hmc¡l ®jSl L¡j¡m jp¢S−cl j¡C−L h−m ®k, k¡l k¡l p−‰ 

AÙ» B−R ph¡C c¤CV¡l j−dÉ AÙ» Sj¡ c¡Jz B¢j H¢V ö−e 1.30 Hl pju 

Bj¡−cl 44 ew ®L¡−a AÙ» Sj¡ ¢cCz f−l hÉ¡l¡−L Q−m k¡Cz Ae¤j¡e 

03.45 ¢j¢e−Vl pju ¢p¢im ®f¡o¡−L ®XCl£ g¡−jÑl Ju¡m Vf−L 

¢fmM¡e¡l h¡C−l Q−m k¡Cz 01/03/09 a¡¢lM plL¡l£ ®O¡o¡e¡ ö−e 

¢fmM¡e¡u q¡¢Sl qC Hhw 03/03/09 a¡¢lM 4ew ®N−V ¢c−u ¢fmL¡e¡l 

¢i−al fÐ−hn L¢lz B¢j X¡m i¡a LjÑp§R£−a Awn ¢eC Hhw 13,200/- 

V¡L¡ f¡Cz HC Bj¡l Sh¡eh¾c£z ” 
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The confessional statement of the co-accused Md. 

Mamud Hossain Sardar(C.S.A.139), runs as under- 

“B¢j ¢h¢XB−l ¢pf¡q£ f−c 88 p¡−m i¢aÑ qCz 2007 p¡−m ¢fmM¡e¡u 

®k¡Nc¡e L¢lz X¡m i¡aLjÑp§Q£−a ¢XE¢V L−l¢Rz pL¡m Ae¤j¡e 9.30 V¡l 

pju (25/2/09) qW¡v …¢ml në ö−e ®c¢M BDR pcpÉl¡ O¤l¡−gl¡ 

Ll−Rz B¢j ®f¡o¡L f−l e£−Q ®e−j B¢p Hhw °p¢eL m¡C−el ¢fR−e d¤¢f 

M¡e¡u AhÙÛ¡e ®eCz Ae¤j¡e 12.00 V¡l pju j¤−M¡nd¡l£ ®f¡o¡L f¢l¢qa 

BDR pcpÉ 3¢V AÙ» ¢eu¡ Bj¡−L ýj¢L ®cu AÙ» ®eu¡l SeÉz Aaxfl 

B¢j SMG −eC Hhw AÙ» ¢e−u 4bÑ ®nÐZ£l LjÑQ¡l£−cl l¡S¢jÙ»£l O−l 

AhÙÛ¡e ®eCz c¤f¤−l N¢s−u påÉ¡l ¢c−L M¡h¡l ®M−u Bhq¢e j¡−W 

h−p¢Rm¡jz ¢pf¡q£ M¢m−ml q¡−a l¡C−gm ¢Rm a¡−L ®cM−a f¡C a¡l p−‰ 

44 hÉ¡Vx j¡−W h¢pz j¡−WC O¤¢j−u f¢sz 26/2/09 ¢pf¡q£ j¡j¤e H−p h−m 

gÉ¡¢j¢m ®L¡u¡VÑ¡l HLSe A¢gp¡l ®c−M H−p¢R H−L ®j−l ®gm−a f¡−lz 

B¢j J j¡j¤e J ¢pf¡q£ M¢mm 44 hÉ¡V¡x ®VÊ¢ew ®n−Xl f¡−nl gÉ¡¢j¢m 

®L¡u¡VÑ¡−ll 2ew ¢p¢sl 3u am¡l ¢p¢s−a HLSe A¢gp¡l ®L ®cM−a f¡Cz 

¢a¢e ®mx L−ZÑm p¡m¡j ®j¢Xx ¢pJ h−m f¢lQu ®cez f−l a¡−L ¢e−u 

®p¾VÌ¡m ®L¡u¡VÑ¡l N¡−XÑ 7.30 V¡l ¢c−L ®f±−R ®cC ®p¾VÌ¡m ®L¡u¡VÑ¡−l N¡−XÑ 

AeÉ ®m¡L ¢XE¢V Ll¢Rmz Aaxfl 44 hÉ¡V¡x j¡−W ¢e−u h¢pz c¤f¤l ®hm¡ 

(26/2/09) j¡C−L AÙ» Sj¡ ¢c−a hm−m B¢j °p¢eL m¡C−e AÙ» Sj¡ 

®cCz AÙ» Sj¡ ®eu¡ q¡¢hmc¡l L¡j¡m J e¡x p¤−hc¡l p¡Cg¥mz AÙ» Sj¡ 
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¢c−u m¡C−e k¡Cz påÉ¡l fl 5 ew ®NV ¢c−u ¢p¢im ®f¡o¡−L f¡¢m−u k¡Cz 

l¡jf¤l¡ Bj¡l BaÈ£u−cl h¡p¡u 2/3/09 a¡w fkÑ¿¹ b¡¢Lz plL¡l£ ®O¡oe¡ 

j−a 2/3/09 a¡¢−M ¢l−f¡VÑ L−l 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ial fÐ−hn 

L¢lz 9/6/09 a¡¢lM Bj¡−L ®NËga¡l L−l f¤¢mnz HC Bj¡l Sh¡eh¢¾cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that, in fact, no evidence appears 

against the appellant. P.W. 554 deposed of screen testing of the 

appellant. It is reported that the appellant admitted of using 

arms on 25-26th Feb, 2009, but the report does not speak so. It 

is inadmissible in evidence being done without any order of the 

court, but at the instruction of I.O. Moreover, admission before 

him does not bear any substance and it can’t be used as 

evidence in view of section 3 of Evidence Act. More so, the 

Appellant is Havilder but P.W. 554 deposed that he tested the 

BDR person named  ‘wmcvnx 43715 Kvgvj DwÏb|’ Furthermore, the 

confessional statements of co-accused do not find any support 

by any evidence and thus it also can’t be considered as 

evidence.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 554 reported as of using arms on 25-26th Feb, 2009 by 

the Appellant and he recorded his admission in the report 

exhibit- 1019. He adds that trial court on proper appreciation of 

the evidence on record rightly found the appellant guilty of the 

offence and sentenced him accordingly and it does not warrant 

any interference. 
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above all are, 

in fact, formal witnesses. P.W. 1 is the informant and P.W. 654 

is the investigation officer. P.W. 554 is the screen testing 

doctor. He deposed as of using arms by the appellant during 

occurrence but it finds no corroboration by any substantive 

evidence and as such it can’t be considered as evidence.   The 

confessional statements of the co-accused having no 

corroboration by any evidence it can’t be considered as 

evidence in view of section 30 of the Evidence Act.  

It is apparent that prosecution could not bring home the  

charge against the appellant by any  tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   
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C.S. Accused No.528 Sepoy Asst./76969 Md. Saidul. 

Trial court charged the appellant under Sections 

302/149/34/342 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code and sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Asif A. Rouf and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 Among the P.Ws, P.W.1 is the informant but he is not the 

eye witness to the occurrence. He lodged the F.I.R. having 

aware of the occurrence from different sources. The name of 

the appellant did not appear in the F.I.R.   

P.W.24 Asif A. Rouf he deposed that on 25.02.2009 he 

was in his apartment in Peelkhana. At about 9.30 A.M. he heard 

firing from the west side of his residence. He contacted with 

Signal room and was informed that some BDR personnel 

created disorder in Darber. Then he talked with Maj. Gofran 
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Mollick over mobile. Gofran Mollick asked him to remain 

silent in residence. At about 10 A.M. he heard firing from 

D.G’s. residence. He remained in his residence closing the 

door. At about 10.45 some BDR personnel attacked his 

residence by breaking door. In his residence he had with him 

his ailing mother, wife, two children, bat man, driver and cook. 

At the firing by the rebellions he raised up his hands and 

surrendered to their order. They took him out of the residence 

along with his family members and confined them in 

quarterguards and therefrom he came to see Sepoy Shamim Al 

Mamun along with Sepoy Harun-or-Rashid Subader Waliullah, 

Habilder Sahabuddin, Habilder Serajul, Lance Naik Ekram, 

Lance Naik Rejaul, Sepoy Rejaul, Sepoy Kamrul Hasan, Sepoy 

Sohel, Sepoy Majahar, Sepoy Emran, Sepoy Soleman, Sepoy 

Sakil, Sepoy Majhar, Sepoy Gautom Day, Sepoy Uttam Barua, 

Sepoy Mohsin, Sepoy Taruqul, the appellant Sepoy Sydul, 

Cook Milon, Cook Karim, Cook Sahidullah and Cook Shafuqul 

with arms and to scold them .  

In cross-examination on behalf of the appellant he stated 

that he worked in BDR from 2006 to September 2008 and 
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returned to army for going U.N. Mission. He went to Sudan on 

4th October and returned therefrom to army in November 2009. 

He had no duty in Peelkhana on the date of occurrence. He was 

taken out with his family members. 4/5 rebellions took him 

away at the point of arms. He had no talk with Lutfor Rahman. 

He did not see the killing of Lurfor Rahman but he saw them 

who were taking him away. He denied the suggestion that at the 

time of occurrence he could not identify the appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that admittedly P.W. 24 had his 

posting in BDR from 2006 to 2008 and thereafter he returned to 

army and went to Sudan on UN Mission and had no posting in 

Peelkhana on the date of occurrence. He claims to stay in his 

apartment in Peelkhana with his family members. His stay in 

Peelkhana in view of the above fact of leaving BDR long earlier 

inspires no confidence. It is further admitted that he was 

confined in quarter guard and therefrom he claims to see 24 

accused including the appellant. He admitted in his cross 

examination on behalf of the appellant ‘†KvqvUvi Mv‡W©i wcªRb †m‡j 

GKwU `iRv I PZz©w`‡K Iqvj| `iRvq †jvnvi iW Av‡Q| evwn‡i GKwU Kv‡Vi 
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`iRv Av‡Q| ................. Awdmvi‡`i hv‡Z ‡`Lv bv hvq Zvi Rb¨ Kvco w`‡q 

Avovj Kiv n‡qwQj’ - and thus in view of his above position his 

claim of identifying as many as 24 accused including the 

appellant appears highly impracticable, unreliable and unworthy 

of credit. More so, he did not refer the Battalion/Regiment NO. 

of the appellant. He merely  named as ‘Sepoy Sayeed’. His 

identification of the appellant as such appears doubtful. His 

unreliable, uncorroborated solitary testimony can’t be based on 

in support of the impugned order of conviction and sentence to 

the appellant.   

Mr. Islam lastly submits that trial court having failed to 

weigh and assess the evidence on record erroneously found him 

guilty of the offences and sentenced him arbitrarily and it 

warrants necessary interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 24 is the eye witness to the occurrence. While he was 

confined in Quarter-guard, he came to see therefrom the 

appellant and other accused with arms. Admittedly the 

appellant hailed from 24 Battalion and the P.W. 24 earlier 

worked in 24 Battalion and the accused whom he identified all 

hailed from 24 Battalion. It was not impracticable and 

impossible to identify the accused from the cell of Quarter-

guard in day light. The appellant and other accused cross-

examined him, but his evidence remains unshaken, 

unembellished. In view of section 134 of Evidence Act, 
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conviction can safety be based on the testimony of solitary 

witness if it appears credible, reliable and unimpeachable and 

trustworthy. Trial court did not commit any wrong in 

convicting and sentencing the appellant by the impugned order 

and it does not warrant any interference. In the premises the Cr. 

Appeal filed on behalf of the Appellant be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above in fact, 

P.W. 1 is the informant and P.W. 654 is the investigation 

officer, the formal witnesses.  The evidence of P.W. 353 does 

not bear any substance. P.W. 24 claims to identify the 

convict/appellant among 23 other accused being confined in 

quarter guard. His claim of such identification of the convict-

appellant from quarter guard without any other corroborative 

evidence appears unworthy of credit and on the basis of such 

solitary evidence the sentence awarded to him by the trial court 

necessarily warrants interference. 
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It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.   

 

 

C.S. Accused No.783 Sepoy /67364 Md. Atiqur 

Rahman.  

Trial court charged the appellant under Sections 

302/149/34/382 and having found guilty of the offences under 

Sections 302/34/149/382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.551 Lt. Col. Md. Nazmul Haque and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

In examination under Section 342 of the Code of 

Criminal Procedure appellant submitted a written statement and 

adduced the evidence of following witness – 

D.W.9 Ashek Elahi 

D.W.10 Md. Anisur Rahman 

D.W.11 Hemangshu Kumar Mondol 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.551 Lt. Col. Nazmul Haque deposed that on 

25.02.2009 he had his posting in 46 Brigade. At 10.00 A.M. he 

was asked by his commander to get ready and he was ready 

with medical instrument. At 6.00 P.M. he met with Brigade Ejaj 

Hakim at road No.4/A. Afterwards on 27.02.2009 at about 

10/11.00 A.M. he entered into BDR. He came to see blood stain 

in VIP rest house and also see some damaged and torched 

vehicles. He also came to see recovery of dead bodies from 
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mass grave at BDR hospital. There were as many as 38 dead 

bodies including the dead body of DG Shakil. He further came 

to see to mass grave in the ground of Battalion number 13. As 

being a doctor he was placed on duty in the hospital. On 

06.03.2009 he screen tested of Sepoy Jahangir, Rayhanul, the 

appellant Atiqur Rahman and Shafiqul. He exhibited the 

report exhibit 1016 and his signature1016/1 series.  

In cross-examination on behalf of the Appellant, he 

stated that his statement was recorded by S.I. Rezaul Karim on 

behalf of I.O. He submitted the report on that day. There is no 

number in the report and it does not bear date in support of his 

signature and there is no seal either of Police Station or of 

Court. His screen tasted at the instruction of the authority. He 

denied the suggestion that on 06.03.2009 the appellant was in 

Naogon. He denied the suggestion that his report is fictitious 

and collusive.  

  P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 11.11.2009. He joined on 
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27.02.2009 at Naogon. He can’t say whether the appellant was 

an accused in 13 Battalion revolt case.   

D.W.9 Ashek Elahi deposed that he is the Imam of 

Bagdana-Dakhin para Jamey Mashjid, Mahadebpur, Naogon. 

He saw the appellant Atiqur Rahman (C.S.783) at Jumma 

prayer. On 25.02.2009 and 26.02.2009 he was catching fish. On 

quarry the appellant told him that he was on leave.   

In cross-examination, he stated that he is the inhabitant 

Mahadebpur and appellant is his ‘gymj−x’. He had good relation 

with him. His payment is made by local people. He denied the 

suggestion that he deposed falsely.  

D.W.10 Md. Anisur Rahman deposed that he is mechanic 

and he has a shop of at Naohatamore. On 25.02.2009 the 

appellant took away a ‘m¨v‡jv †gwkb’ from his shop but the 

machine became disorder he was taken to make it in order and 

he placed it in order.  

In cross-examination, he stated that he had no relation 

with the appellant.  

D.W.11 Hemangshu Kumar Mondol deposed that on 

25.02.2009 on the way to his studio shop he happened to meet 
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with the appellant on the road and on quarry the appellant 

informed him that he was on leave.  

In cross-examination, he stated that the appellant is his 

neighbour.  

Mr. S.M. Shahjahan, the learned Advocate with Md. 

Mohinur Rahman appearing on behalf of appellant submits that 

in fact, all the witnesses referred above are formal witnesses 

and their evidence does not bear any substance. P.W. 551 

submitted screen testing report of the Appellant exhibit 1016 

but from his report it does not appear that it relates to present 

Appellant. He claims that he examined the Appellant on 

06.03.2009 but the report does not bear the date of his signature 

and no reference of case No. as he admitted in his cross-

examination. Mr. Shahjahan further submits that in view of 

P.W.  112 it appears that there is another BDR persons named 

Atiqur bearing Regiment No. 79399. P.W. 654 the investigation 

officer also admitted in cross-examination - ‘B¢aL¥l lqj¡e e¡−j 

HLSe fm¡aL Bp¡j£ B−R’. In view of the above facts the report 

exhibit 1016 relating to the Appellant appears doubtful.  
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Mr. Shahjahan further submits that at the relevant time 

and hour of the occurrence i.e. 25-26th Feb, 2009 the Appellant 

was on leave and remained in Noagaon and after the occurrence 

joined at Noagaon office on 27.02.2009 and in support of such 

claim the Appellant adduced D.Ws.9-11 and they 

corroboratively deposed of his presence in Noagaon at the 

relevant time and hour of the occurrence. It finds corroboration 

by P.W. 654, the investigation officer, was admitted in his 

cross-examination.............................’27.02.2009 a¡¢l−M Bp¡j£ 

eJNy¡u ®k¡Nc¡e L−le|||||||||||||||||||||||||||||||||||||||||19.02.2009 −b−L 27.02.2009 fkÑ¿¹ 

Bp¡j£ R¤¢V−a ¢Rmz aMe ®p a¡l NË¡−jl h¡s£ eJNy¡u ¢Rmz’ Since, admittedly 

the appellant was out of Peelkhana during the occurrence the 

screen testing report by P.W. 551 appears fictitious. Trial court 

having failed to weigh and asses the evidence on record 

erroneously found the Appellant guilty of the offences and 

sentenced him arbitrarily and the impugned sentence warrants 

necessary interference.     

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State finds it difficult to 

support the order of conviction and sentence.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the prosecution witnesses as cited above all are, 

in fact, formal witnesses. P.W. 1 is the informant and P.W. 654 

is the investigation officer. P.W. 551 is the screen testing doctor 

but from his testimony it appears that the report does not relate 

to the convict-appellant and more so, from the evidence as 

adduced by D.Ws. and admission of P.W. 654, the investigation 

officer the convict/appellant was out of Peelkhana and remained 

at his village on leave during the occurrence.  

It is apparent that prosecution could not bring home the 

charge against the appellant by any tangible evidence. Trial 

court having failed to assess and weigh the evidence on record 

erroneously found him guilty of the offences and sentenced him 

illegally and it warrants interference.  

Accordingly, the Criminal Appeal filed on behalf of the 

convict/appellant is allowed and the impugned order of 

conviction and sentence to the appellant is hereby set aside.  
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Criminal Appeals and Jail appeals in respect of 

convict-appellants mentioned hereunder are dismissed with 

modification. Accordingly, the conviction is modified  under 

Sections 302/149/34 of the Penal Code and the  sentence  

imposed upon by the learned Judge of the trial Court is, 

hereby, affirmed (Since no Rule of enhancement.) with 

modification of fine reducing to Tk.10,000/-(ten thousand), 

in default, to suffer S.I. for 1(one) year more. 

C.S. Accused No.199 Sepoy/70023 Jwel Meah. 

Trial court charged the appellant under Sections 

302/411/435/34 and having found guilty of the offences under 

Section 382 of the Penal Code sentenced him imprisonment for 

10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.80 Subeder Md. Shahjahan Meah 

 P.W.582 Md. Wadud Alam, S.I. and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 
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occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.80 Md. Shahjahan Miah deposed that on 25.02.2009 

he went to Darbar. One Sepoy pointed arms on D.G. He came 

out from Darbar and took shelter at ground floor of 44 

Battalion. A pick-up reached at Basket ground of 44 Battalion. 

Subedar Ashraf Ali and Naik Feroj, both with S.M.G along 

with 4/5 armed BDR rebellions came down from that pick-up 

and they came thereat. Naik Feroj asked him why he did not 

take up arms and pulled away him holding his coller. The 

rebellions assaulted and took up him on the pick-up. Habilder 

Jobayedul Karim, Nurul Islam and Sepoy Jiyen Mia moved 

around with arms. Pick-up stopped in front of the office. He 

came into CSD canteen on 3rd floor. He came to see Subeder 

Yousuf Ali with SMG to move around on the road in front of 

JCO mess. He deposed before I.O. on 08.11.2009.  

In cross-examination on behalf of the appellant he stated 

that he used to live on 3rd floor in CSD canteen and took his 

meal in JCO mess. He heard firing at 9.35 A.M. CSD canteen 
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was 4/5 hundred yards away to the southeast of Darbar. 44 

Battalion was far away from Darbar. He can’t say whether the 

rebellions got arms in 44 Battalion. He was with uniform. He 

denied the suggestion that he participated in the rebellion. He 

deposed before the Magistrate. He denied the suggestion that he 

made contradictory statement before the Magistrate and that he 

deposed falsely.  

 P.W.582 Md. Wadud Alam, S.I. deposed that on 

26.02.2009 at 20.30 he seized 25 items including gold chain 

from 70023 Sepoy Jwel, 62123 Sepoy Khairul. He seized items 

1-10 from appellant Jwel and the rest from Khairul. He 

identified the seizure list exhibit 1122 and his signature exhibit 

1122/1. The alamats have been kept in the custody of 

Bangladesh Bank.  

In cross-examination on behalf of the appellant, he stated 

that there was reference of case number in the seizure list. On 

recovery the gold was verified. There is no reference of the 

name of goldsmith. On arrest the appellant was given to the 

police station. He denied the suggestion that no material was 

recovered from the custody of the appellant.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he implicated the appellant falsely 

and that no material was recovered from the possession of the 

appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/435/411/34 of the Penal Code and 

trial Court in consideration of the evidence on record found him 

guilty of the offence only under Section 382 of the Penal Code 

and sentenced him 10 (ten) years R.I. and a fine of Tk. 50,000/- 

in default to suffer 2(two) years more. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and the testimony of P.W.80 has no relevancy against the 

convict-appellant. He referred the name as ‘Sepoy Jien’ but the 

appellant is Md. Jewel Mia. He did not refer the Battalion and 

badge No. of the appellant. Moreover, he did not disclose any 

offence under Section 382 of the Penal Code against the 

appellant. P.W.582 is seizing officer of recovery of same gold 
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ornaments vide exhibit-1122. P.W.333 is the Magistrate to 

T.I.P. of the seized ornaments which bears no nexus to the 

offence as he was charged for and convicted. More so, no such 

seized materials were produced before the Court. P.W.582 

admitted in his cross-examination ‘AvjvgZ evsjv‡`k e¨vs‡K Rgv 

Av‡Q’. The convict-appellant was as admitted by the 

investigation officer (P.W.654) taken on remand for 12 days but 

could not obtained any confession. No evidence appears that 

convict-appellant committed any offence under Section 382 of 

the Penal Code.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 382 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities. 

The learned Deputy Attorney General further submits 

that P.W.80, in fact, rightly referred the names of the appellant 

but by slip of pen or tongue it was wrongly recorded as Sepoy 

Jien. P.Ws.582 and 333 are material witnesses to the case. 

P.W.582 is the seizing officer and P.W.333 is the Magistrate in 

whose presence T.I.P. was hold as to recovered articles.  From 

evidence of P.W.582 it appears that the seized articles, the gold 

ornaments were deposited in Bangladesh Bank.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record trial 
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court rightly found the appellant guilty of the offence under 

Section 382 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 80 and 582 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 80 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 582 seized some 

ornaments from the possession of the convict/appellant which 

was deposited in the Bangladesh Bank.  

P.W. 80 deposed-  

‘44 e¨vUvwjq‡bi ev‡¯‹U  MÖvD‡Û 1 wU Pick Up Av‡m †mB Mvox‡Z 

my‡e`vi Avkivd Avjx SMG nv‡Z bv‡qK wd‡ivR SMG nv‡Z I 4/5 Rb 

we‡ ª̀vnx ˆmwbK A ¿̄mn bv‡g| Zvnviv 44 e¨vUvwjq‡bi wbP Zvjvq Av‡m| bv‡qK 

wd‡ivR Avgv‡K e‡j †Kb A ¿̄ †bB bvB| bv‡qK wd‡ivR Avgvi Kjvi a‡i Ub‡Z 

_v‡K| nv‡Z we‡ ª̀vnxiv A ¿̄ w`‡q Avgv‡K gv‡i| Avgv‡K †Rvi c–e©K Pick Up G 

DVvq| bv‡qK wd‡ivR Pick Up G D‡V| my‡e`vi Qvjvg‡KI Pick Up G 

DVvq| nvwej`vi †Rvevq ỳj Kwig, byi“j Bmjvg I wmcvnx wR‡qb wgqv A ¿̄ nv‡Z 

wb‡q Nyiv‡div K‡i|’ 

P.W. 582 deposed-  

‘26/02/09 Zvwi‡L 20Ð30 wgt Avmvgx 70023 wmcvnx Ry‡qj, 62123 

wmcvnx Lvqi“‡ji wbKU ‡_‡K ¯̂‡b©i nvi mn 25 wU AvB‡Ug Rã Kwi| 1-10 bs  

AvB‡Ug Avmvgx Ry‡q‡ji wbKU †_‡K Ab¨¸wj Lvqi“‡ji Kv‡Q †_‡K Rã Kwi|’ 

It is to be noted that the convict/appellant was detained 

on 26.02.2009 immediately after the occurrence with the seized 
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ornaments and thus no confession arises with the reference of 

his name as ‘Jien’ as recorded. From the very facts and 

circumstances the case it was none but the convict/appellant.   

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.324 Sepoy/74680 Mazaharul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.51 Md. Rafiuzzaman 

 P.W.333 Mohammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.51 Md. Rafiquzzaman deposed that he attended 

Darbar on 25.02.2009 at 09.00 A.M. At about 9.25 a soldier 

moved towards D.G. with arms and thus there happened 

disorder. The soldiers began to leave Darbar. Coming out from 

Darbar he came to see Lt. Col. Sams to talk with some J.C.Os. 

He left the place and moved towards J.C.O. mess. On the way 

to the south of parade ground, beside the road the appellant 

Sepoy Mazahar, Sepoy Jashim, Hasanuzaman, Naik Emdad, 
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Sepoy Salim and Sepoy Harun Islam with arms, agitated moods 

and moving towards Darbar on firing.  

 In cross-examination on behalf of the appellant, he stated 

that he also stood up in Darbar. He deposed in mutiny case. He 

denied the suggestion that he did not refer the name of the 

appellant in mutiny case. Col. Sams came out before him. He 

did not depose before the I.O. the name of J.C.Os. J.C.Os. were 

on discussion. For firing he could not reach Col. Sams and also 

could not contact with him. On 25.02.2009 he was in JCO 

mess. None was there with him who was familiar.  He did not 

see any soldier on that night. Gate No.5 was near to parade 

ground. He talked with none in the mess. He became afraid at 

the time of coming out from Darbar. He denied the suggestion 

that the rebellions went to hospital and that before seeing 

anything he left Peelkhana. He denied the suggestion that he 

himself was a rebellion and that he did not see anyone to make 

firing beside parade ground. He did not know where the 

appellant went away but he reiterated that he saw the Appellant 

to move towards Darbar on firing.  
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 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 14.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

398 and his signature 398/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.04.2009 and brought 

before him on 14.04.2009. There is no reference who brought 

before him. He reiterated that there was no police. He took 

signature of the accused in additional pages. He denied the 

suggestion that the appellant did not make any confessional 

statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant made statement under Section 164. He denied 

the suggestion that the appellant was not an offender and that 

there is no confession of committing murder in his 164 

statement. He denied the suggestion that P.W.51 did not depose 

of murder.  
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The confession of the appellant Sepoy Mazaharul Islam 

(C.S.A.324), runs as under- 

“A¡¢j 2001 p¡−m Hp, Hp, ¢p f¡n L−l 9/4/2005 a¡¢l−M ¢h ¢XA¡−l 

¢pf¡q£ f−c ®k¡Nc¡e L¢lz QVNË¡−jl h¡Ca¥m C‹¡−a 6j¡−pl ®VÊ¢ew ®n−o 

44 l¡C−gm hÉ¡V¡¢mu¡e, ¢h ¢X A¡l pcl cçl ¢fmM¡e¡u ®k¡Nc¡e L−l 

AcÉ¡h¢d ®pM¡−e LjÑla A¡¢Rz A¡¢j c¤¢V ®j¡h¡Cm ¢pj hÉhq¡l L¢l k¡l 

eðl 1922744846 Hhw 01921237737z  

¢hNa 24/02/2009 a¡¢lM pL¡m Ae¤j¡e 7.00 V¡l pju ¢h ¢XA¡l 

pç¡q/2009 fÉ¡−lX f¢lcnÑ−el SeÉ j¡je£u fÐd¡ej¿»£ ®nM q¡¢pe¡ 

A¡p−ez A¡¢j fÉ¡−lX ®cM¡l SeÉ j¡−W k¡Cz fÉ¡−lX ®no q−m A¡¢j ®hm¡ 

Ae¤j¡e 11.00V¡l pju m¡C−e Q−m  A¡¢p Hhw c¤f¤−l hs M¡e¡ ®M−u 

m¡C−e ¢hnÐ¡j ®eCz ¢hL¡m Ae¤j¡e 4.00 V¡l pju V¡–¤ ®n¡ l fÐÉ¡L¢Vp 

Ll¡l SeÉ Nmg fÐ¡E−ä k¡C z fÐÉ¡L¢Vp ®no L−l l¡a 10.00 V¡l pju 

m¡C−e M¡Ju¡ c¡Ju¡ ®n−o O¤¢j−u f¢sz fl¢ce AbÑ¡v 25/02/2009 a¡w 

Ae¤j¡e pL¡m 7.00 V¡l pju hÉ¡l¡−Ll p¡j−e gm-Ce qC Hhw pL¡m 

7.15 ¢j¢e−Vl pju clh¡l q−ml p¡j−e ¢N−u h−p b¡¢L z Ae¤j¡e 8.30 

O¢VL¡u clh¡l q−m fÐ−hn L¢lz Hhw j¡T¡j¡¢T S¡uN¡u ®gÓ¡−l h¢pz 

a¡lfl A¡j¡−cl ¢pJ ®mx L−ZÑm p¡jp pÉ¡l A¡j¡−cl−L ®XÊp  A¡f Ll¡ez 

Ae¤j¡e 9.00V¡l pju ¢X¢S pÉ¡l H−p clh¡−ll L¡S öl¦ L−lez ®L¡lA¡e 

®am¡Ju¡−al fl ¢X¢S pÉ¡l ph¡C−L deÉh¡c S¡¢e−u h−me fÉ¡−lX M¤h 
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i¡m q−u−Rz ¢a¢e A¡−l¡ h−me, Af¡−lne X¡m i¡−al ¢ho−u SeNe M¤h 

®hn£z H hÉ¡f¡−l ®a¡j¡−cl ph¡C−L V¡L¡ ®cu¡ q−u−Rz Cq¡l ¢LR¤ V¡L¡ 

A¡−R k¡ ¢h¢XA¡l LmÉ¡−Z hÉu Ll¡ q−hz A¡¢jJ X¡mi¡a Af¡−ln−el 

9,600/- V¡L¡ ®f−u¢Rz Ae¤j¡e p¡−s 9.00 V¡l pju qW¡v HLSe 

¢h¢XA¡l pcpÉ L¡fs ¢c−u j¤M h¡d¡ AhÙÛ¡u AÙ» ¢e−u clh¡l q−m Y¤−L ¢X 

¢S j−q¡c−ul p¡j−e H−p cy¡s¡u z aMe A¡jl¡ ph¡C c¡y¢s−u f¢s Hhw 

h¡¢ql qJu¡l SeÉ ®R¡V¡R¤¢V Ll−a b¡¢Lz A¡¢j h¡¢ql q−u ®c±y−s m¡C−el 

p¡j−e ¢N−u  cy¡s¡C z aMe HLSe ¢h ¢XA¡l pcpÉ ®L j¤−M qm¤c L¡fs 

®h−d Hp, Hj, ¢S  q¡−a gy¡L¡ g¡u¡l Ll−a ®c¢Mz ®p aMe hm−a b¡−L, 

−LE hÉ¡l¡−L b¡L−he e¡z ph¡C e£−Q ®e−j H−p AÙ» ¢eez aMe A¡¢j i−u 

c¤C ¢hôw−ul j¡TM¡−e h−p k¡C Hhw ®pM¡−e ¢LR¤ pju AhÙÛ¡e L¢lz aMe 

®c¢M ®k, 44  l¡C−gm hÉ¡V¡¢mu¡−el ¢h¢ôw−u AÙ» q¡−a j¤M h¡d¡ AhÙÛ¡u 

E¢W−a−Rz A¡¢j aMe ®c±ys ¢c−u ®lLXÑ ECw °p¢eL m¡C−el ®fR−e m¤¢L−u 

b¡¢Lz c¤f¤l Ae¤j¡e 12.00V¡ fkÑ¿¹ A¡¢j ®pM¡−e m¤¢L−u ¢Rm¡jz aMe j¤M 

h¡d¡ AhÙÛ¡u AÙ» d¡l£ HLSe ¢h ¢XA¡l pcpÉ H−p A¡j¡−L h−m a¥C 

HM¡−e cy¡¢s−u A¡¢Rp ®Le? aMe A¡¢j fÐ¡Z i−u ®c±ys ¢c−u 24  l¡C−gm 

hÉ¡V¡¢mu¡−el −fRe ¢cL ¢c−u ®L¾cÊ£u ®L¡u¡VÑ¡l N¡−XÑ k¡Cz ®pM¡−e ¢N−u 

HL¢V l¡C−gm ®eC Hhw Eš² AÙ»pq A¡j h¡N¡e ¢c−u ®cy±−s Qa¥bÑ ®nÐe£l 

gÉ¡¢j¢m ®L¡u¡VÑ¡−l Q−m k¡Cz a¡lfl 2u am¡u  E−W HL¢V h¡p¡u eL L−l 

¢ia−l Y¤−L k¡Cz Eš² h¡p¡l j¡¢mL HLSe 4bÑ ®nÐe£l LjÑQ¡l£ a¡l e¡j 
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S¡¢ee¡z I h¡p¡−a a¡l Ù»£ J HLSe ®R¡V ®j−u ¢Rmz ®pM¡−e A¡¢j 

p¡l¡¢ce AhÙÛ¡e L¢lz a¡lfl l¡a Ae¤j¡e 10.00V¡l pju ¢h¢ôw−ul 

¢p¢s−a AhÙÛ¡e L¢lz a¡lfl 26/02/2009 a¡¢lM pL¡−m A¡h¡l I 

h¡p¡−a Y¤¢L Hhw ®pM¡−e h¡p¡l O¡−Vl p¡b AÙ» ¢eu¡ O¤¢j−u f¢sz ®hm¡ 

Ae¤j¡e 1.30 ¢j¢e−Vl pju O¤j ®b−L ®S−N −c¢M h¡p¡u ®L¡e −m¡L ®eCz 

clS¡ −M¡m¡ A¡¢j h¡C−l ®hl q−u ®c¢M ph e£lhz ®hm¡ Ae¤j¡e 2.00V¡l 

pju ®L¡u¡VÑ¡l N¡−XÑ k¡Cu¡ AÙ» Sj¡ ®cCz  a¡lfl 44  l¡C−gm 

hÉ¡V¡¢mu¡−el j¡−W H−p −c¢M d§¢fl¡ L¡fs öL¡−a ¢c−µRz aMe A¡¢j 

CE¢egÑj M¤−m HL¢V n¡VÑ J HL¢V fÉ¡¾V f−l Ae¤j¡e  4.30 ¢j¢e−Vl pju 

Lp¡CM¡e¡ q−u f¡¢m−u h¡s£ Q−m k¡Cz plL¡l£ ®O¡oe¡ ö−e 28/02/09 

a¡¢lM ¢h¢XA¡l 4ew ®N−V A¡¢p Hhw 3/3/09 a¡¢l−M ¢fmM¡e¡l ¢ia−l 

fÐ−hn L¢lz a¡lfl 1/4/09 a¡¢lM A¡j¡−L ®NËga¡l Ll¡ quz HC A¡j¡l 

Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 382 and sentenced him 

10(ten) years and a fine of Tk.50,000/- in default 2 (two) years 

more. 
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Mr. Islam further submits that in the instant case there 

appears no ingredients of offence under section 382 of the Penal 

Code and the testimony of P.W.51 appears vague and 

unspecified. He merely refers the appellant as Sepoy Mazahar 

of 44 Battalion without referring his badge No. He did not 

specify when and where he saw the appellant. He merely claims 

to see the appellant with arms and to move towards Darbar on 

firing. In his cross-examination, he admitted that he did not 

know wherefrom the appellant moved. His above testimony 

does not constitute any offence under Section 382 of the Penal 

Code against the appellant. The testimony of P.W.51 finds no 

corroboration. The uncorroborated solitary testimony of P.W.51 

thus cannot be relied on. The confession of the appellant 

appears exculpatory and it is merely a statement. By his 

confession it does not appear that he make any statement 

committing any offence. He took up arms being threatened. It is 

neither voluntary nor true. It can’t be taken into consideration 

as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 
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sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 

furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities. 

The learned Deputy Attorney General further submits 

that P.W.51 is the eye witness to the occurrence and he 
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identified the appellant properly with his battalion No.44. He 

saw the appellant with arms and moved towards Darbar on 

firing. It is evident that the appellant took away arms by 

plundering kote and committed offence under Section 382 of 

the Penal Code. The testimony of P.W.51 remains 

unembellished, untainted by cross-examination on behalf of the 

appellant. The evidence of P.W.51 appears reliable, credible 

and trustworthy. The confession of the appellant- ‘aMe A¡¢j fÐ¡Z 

i−u ®c±ys ¢c−u 24  l¡C−gm hÉ¡V¡¢mu¡−el −fRe ¢cL ¢c−u ®L¾cÊ£u ®L¡u¡VÑ¡l N¡−XÑ 

k¡Cz ®pM¡−e ¢N−u HL¢V l¡C−gm ®eC’ appears inculpatory in nature and 

it finds corroboration by P.W. 51. P.W.333, the confession 

recording Magistrate duly certified it as voluntary –‘Avgvi wbKU 

¯̂Zt¯dzZ© I †¯̂”Qv‡cªv‡bvw`Z cªZxqgvb g‡b nq’. The confessional 

statement of the appellant being voluntary and true it can solely 

be based to support the impugned order of conviction and 

sentence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 



 

 

7111 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Mazaharul Islam 

(C.S.A.324) stated in his confessional statement- 

“c¤f¤l Ae¤j¡e 12.00V¡ fkÑ¿¹ A¡¢j ®pM¡−e m¤¢L−u ¢Rm¡jz aMe j¤M h¡d¡ 

AhÙÛ¡u AÙ» d¡l£ HLSe ¢h ¢XA¡l pcpÉ H−p A¡j¡−L h−m a¥C HM¡−e 
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cy¡¢s−u A¡¢Rp ®Le? aMe A¡¢j fÐ¡Z i−u ®c±ys ¢c−u 24  l¡C−gm 

hÉ¡V¡¢mu¡−el −fRe ¢cL ¢c−u ®L¾cÊ£u ®L¡u¡VÑ¡l N¡−XÑ k¡Cz ®pM¡−e ¢N−u 

HL¢V l¡C−gm ®eC Hhw Eš² AÙ»pq A¡j h¡N¡e ¢c−u ®cy±−s Qa¥bÑ ®nÐe£l 

gÉ¡¢j¢m ®L¡u¡VÑ¡−l Q−m k¡Cz a¡lfl 2u am¡u  E−W HL¢V h¡p¡u eL L−l 

¢ia−l Y¤−L k¡Cz Eš² h¡p¡l j¡¢mL HLSe 4bÑ ®nÐe£l LjÑQ¡l£ a¡l e¡j 

S¡¢ee¡z I h¡p¡−a a¡l Ù»£ J HLSe ®R¡V ®j−u ¢Rmz ®pM¡−e A¡¢j 

p¡l¡¢ce AhÙÛ¡e L¢lz a¡lfl l¡a Ae¤j¡e 10.00V¡l pju ¢h¢ôw−ul 

¢p¢s−a AhÙÛ¡e L¢lz a¡lfl 26/02/2009 a¡¢lM pL¡−m A¡h¡l I 

h¡p¡−a Y¤¢L Hhw ®pM¡−e h¡p¡l O¡−Vl p¡b AÙ» ¢eu¡ O¤¢j−u f¢sz ®hm¡ 

Ae¤j¡e 1.30 ¢j¢e−Vl pju O¤j ®b−L ®S−N −c¢M h¡p¡u ®L¡e −m¡L ®eCz 

clS¡ −M¡m¡ A¡¢j h¡C−l ®hl q−u ®c¢M ph e£lhz ®hm¡ Ae¤j¡e 2.00V¡l 

pju ®L¡u¡VÑ¡l N¡−XÑ k¡Cu¡ AÙ» Sj¡ ®cCz ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 51 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 51 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 51 deposed-  

‘Avwg †R.wmI †g‡Qi D‡`‡k¨ iIqvbv Kwi cw_g‡a¨ c¨v‡iW MÖvD‡Ûi 

`w¶b cv‡k¦© iv —̄vq 44 e¨vUvwjq‡bi wmcvnx gvRnvi, wmcvnx Rwmg, nvmvby¾vgvb, 

bv‡qK Gg`v`, wmcvnx †mwjg Ges wmcvnx nvi“b Bmjvg‡K D‡ËwRZ Ae ’̄vq A ¿̄ 

mn †`wL Ges Zviv ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K hvB‡ZwQj|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.325 Havilder/37323 Md. Jumarat 

Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Havilder Md. Habibur Rahman 

 P.W.116 Lance Naik Abdur Rahman 

 P.W.411 Sepoy Md. Farid Afrad and   

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to Line. 

Around the Line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, the appellant 

Habilder Jumarat Ali, Habilder Abu Taher, Habilder 

Sahabuddin, Sepoy Azim Patowary, Sepoy Faruq Ahmed, 

Sepoy Abdur Rahim, Sepoy Najir Hossain, Sepoy Jahangir, 

Lance Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance 

Naik Badsha Mia, Sepoy A. Based and others with arms and to 

make firing and abusing with excited mood adjacent to Line 

and also came to hear to make a direction by Sepoy Emran, 

Subader Maj. Gofran, Habilder Fajlul Huq, Habilder 

Sahabuddin, Habilder Jumrat Ali, Habilder Taher, Sepoy Azim 
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to take up arms and to participate in the rebellion. 

..................................................................... 

No cross-examined was made on behalf of the appellant.  

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 

his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 

4275 Subeder Sheikh Ashraf Ali, the appellant Habilder 37323 

Jamarat Ali, Habilder 34575 Shabuddin, Sepoy 65702 Imran, 

Sepoy 60658 Azim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, 

Sepoy 77805 Mahbub, Sepoy 59938 Nannu, Sepoy 73345 Zillur, 

Sepoy 68079 Shahinur, Sepoy 69082 Oshim Chakma, Lance 

Naik 50623 Ekramul Hoque with arms and to talk together with 

agitated mood. He also came to see Sepoy 68969 Shamim to fire 

with arms. He tried to come back to his residence but being 
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failed took shelter in JCO quarter. On the following day he went 

to his residence through gate No.5 

In cross-examination on behalf of the appellant, he stated 

that Golf ground is 400/500 yard away from 24 Battalion and 

that of 36 Battalion. He denied the suggestion that Golf ground 

is 1200 yards away from 36 Battalion. He saw the BDR 

personnel to talk together at 10.00 A.M. He had no talk with any 

BDR person. He did not ask any BDR person why they were 

taking arms. On return back to Line, Sahadat with him. He 

cannot say whether Sheikh Ashraf Ali was on duty in Peelkhana 

after the occurrence. Since occurrence he has been in service. He 

cannot say whether Ashraf Ali reached at the verge of his 

retirement.  

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, the appellant 37323 Habilder Jumarat 

Ali, 42562 Naik Rezaul 45277 Habilder Anamul, 51429 
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Shamsul Hoque to help the rebellions in taking arms. He took 

shelter in the Barak. .................................................  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he could not identify the accused and that he 

did not see accused with arms and that he deposed falsely at the 

instruction of the authority and that he referred the number being 

tutored.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.04.2009 and taken remand 

for 5 days. P.W.29 deposed before him that he however went to 

Line and hid himself there. P.W.116 deposed before him that he 

went to Line of 24 Rifle Battalion at the instruction of Subeder 

Shahdat. He further deposed before him that Subeder Shahdat 

instructed the soldiers to go to their family members. P.W.116 

also deposed that he left Peelkhana on 26.02.2009. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 



 

 

7123 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and the testimonies of the P.Ws. referred above does not bear 

any substance to the allegation as alleged against the appellant. 

Both the P.Ws. 29 and 116 claimed to see the appellant with 

arms. P.W. 29 referred the appellant merely as ‘Habilder 

Jumarat Ali’ without his Battalion and badge No. His 

identification to the appellant is vague and unspecified and as 

such no cross-examination was made on behalf of the appellant. 

P.W. 116 refers the badge No. of the appellant and as many as 

14 others. Similarly P.W.411 also refers the badge No. of 21 

persons including the appellant. The reference of the badge of 

so many persons in view of the facts and circumstances of the 

case appears tutored and unreliable. The evidence of aforesaid 

witnesses in no way establishes the charge under Section 382 of 

the Penal Code against the appellant. 
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡®h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are eye witnesses to the occurrence and they 

all saw the appellant with arms. P.W.29 reiterated in his cross-

examination that he saw the appellant with arms. P.Ws.116 and 

411 identified the appellant duly with the badge No. of the 

appellant. There is no ambiguity to their testimonies that the 

appellant took away arms by plundering Kote and constituted 

the offence under Section 382 of the Penal Code. For the cause 

of referring badge No. of number of persons their evidence 

can’t be left out of consideration.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 29, 116 and 411 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

P.W. 29 deposed-  
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‘e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| 

†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK 

nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg 

jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 

gwj−K, nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 

wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb| G‡`i g‡a¨ 

my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi dRjyj‡K nvwej`vi kvnveywÏb, 

nvwej`vi RygiZ Avjx, nvwej`vi Zv‡ni wmcvnx Bgivb, wmcvnx AvwRg mK‡j 

ˆmwbK‡`i jvBb †_‡K bx‡P †b‡g A ¿̄ ¸jvevi“` wb‡q we‡ ª̀v‡n AskMÖnb Ki‡Z 

wb‡ ©̀k w`‡Z _v‡Kb| GKB mg‡q wmcvnx Ry‡qj, Rwmg, A ¿̄ wb‡q fire Ki‡Z 

_v‡K| Gi wKQz¶b c‡i †M‡i‡R ivLv †gRi BmwZqv‡Ki e¨w³MZ Rxc MvwowU 

wmcvnx Ry‡qj mn AviI GKRb Av¸b w`‡q cywo‡q †d‡j| c‡i Ry‡qj fire K‡i 

I Dj−vk K‡i| c‡i Ry‡qj miKvix GKwU Mvoxi ¶wZ mvab K‡i|’ 

P.W. 116 deposed-  
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‘Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi †gRi 

†Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 nvwej`vi 

RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 60658 

wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 

wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx 

kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

P.W. 411 deposed-  

‘9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K A ¿̄ 

wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 

77544 Rwmg, 77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 

68306 †Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn 

A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.326 Havilder/34575 Md. Sahab 

Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Lt. Col. Md. Asir Abdur Rouf 

 P.W.29 Havilder Md. Habibur Rahman 

 P.W.116 Lance Naik Abdur Rahman 
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 P.W.340 Sepoy Md. Nazmul Haque 

 P.W.411 Sepoy Md. Farid Afrad and   

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.24 Asif A. Rouf deposed that on 25.02.2009 he was 

in his apartment in Peelkhana to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard of firing from the west 

side of his residence. He contacted with Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Mollick over mobile. Gofran 

Mollick asked him to remain silent in the residence. At about 

10 A.M. he heard firing from D.G’s. residence. He remained in 

his residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their order. They took 
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him out of the residence along with his family members and 

confined them in quarter guard and therefrom he came to see 

Sepoy Uttam Barua along with Sepoy Shamim Al Mamun, 

Sepoy Harun-or-Rashid Subader Waliullah, the appellant 

Habilder Sahabuddin, Habilder Serajul, Lance Naik Ekram, 

Lance Naik Rejaul, Sepoy Rejaul, Sepoy Kamrul Hasan, Sepoy 

Sohel, Sepoy Majahar, Sepoy Emran, Sepoy Soleman, Sepoy 

Sakil, Sepoy Majhar, Sepoy Gautom Day,  Sepoy Mohsin, 

Sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook Karim, Cook 

Sahidullah and Cook Shafiqul with arms and to scold them. 

In cross-examination on behalf of appellant, he stated 

that he worked in BDR from 2006 to September 2008 and 

returned to army for going U.N. Mission. He went to Sudan on 

4th October and returned therefrom to army in November 2009. 

He had no duty in Peelkhana on the date of occurrence. 4/5 

rebellions took him away at the point of arms. He had no talk 

with Lutfor Rahman. He did not see the killing of Lurfor 

Rahman but he saw them who were taking him away. He 

denied the suggestion that at the time of occurrence he could 

not identify the appellant. He worked in BDR for about 1 year 
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and 10 months. He was attached with ‘X¡m i¡a LjÑp§Q£’. He closed 

the door by making obstacle putting different goods. He could 

not make any correspondence with D.G/ D.D.G. He was taken 

to quarter guard at about 11.04/05 A.M. There were three 

rooms in prison cell. The room of the cell was about 10ʹx12ʹ. 

Iron gate of the prison cell was under lock and key, but wooden 

door was opened. He had no control either to open or to close 

the door. He denied the suggestion that he could not see the 

accused from the prison cell. He can’t say the regiment number 

of all the soldiers. He denied the suggestion that the appellant 

was not under his battalion and he did not see him at the time of 

occurrence and that he deposed falsely.  

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to line. 

Around the line at ground level he came to see Sepoy Emran 
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Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, the appellant Habilder 

Sahabuddin, Sepoy Azim Patowary, Sepoy Faruq Ahmed, 

Sepoy Abdur Rahim, Sepoy Najir Hossain, Sepoy Jahangir, 

Lance Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance 

Naik Badsha Mia, Sepoy A. Based and others with arms and to 

make firing and abusing with excited mood adjacent to Line 

and also came to hear to make a direction by Sepoy Emran, 

Subader Maj. Gofran, Habilder Fajlul Huq, Habilder 

Sahabuddin, Habilder Jumrat Ali, Habilder Taher, Sepoy Azim 

to take up arms and to participate in the rebellion. At that time 

he also came to see Sepoy Juel and Jashim to make firing with 

arms. ........................................ 

In cross-examination on behalf of the Appellant, he 

denied the suggestion that the Appellant was in his Line and 

that he himself participated in killing mission and that he 

deposed falsely.  

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 
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his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 

4275 Subeder Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, 

the appellant Habilder 34575 Shabuddin, Sepoy 65702 Imran, 

Sepoy 60658 Azim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, 

Sepoy 77805 Mahbub, Sepoy 59938 Nannu, Sepoy 73345 Zillur, 

Sepoy 68079 Shahinur, Sepoy 69082 Oshim Chakma, Lance 

Naik 50623 Ekramul Hoque with arms and to talk together with 

agitated mood. He also came to see Sepoy 68969 Shamim to fire 

with arms. He tried to come back to his residence but being 

failed took shelter in JCO quarter. On the following day he went 

to his residence through gate No.5 

Cross-examination was adopted on behalf of the appellant.  

P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 

Line. Then he heard firing. From varanda he came to see BDR 
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personnel coming out from Darbar. He also came to see 65340 

Sepoy Jahangir and some others with arms. They were directing 

all to come down in default threatened to fire. Among them he 

could identify Ekramul Islam, Subader Ashraf Ali, the 

appellant Habilder Shahbuddin, Naik Razzaque, Imam 

Hasan, Naik Shamsher, Sepoy Goni Amin, Sepoy Mannan, 

Sepoy Omar Faruque and Naik Razab Ali. They all were 

moving towards Darbar on firing. ............................. 

In cross-examination on behalf of Appellant, he stated 

that he can’t say the name of the BDR personnel who told of 

firing. He did not ask them of their name. At that time he was 

on the 3rd floor in the Line. At the instance of firing in Darbar 

he came into Line considering it as safe. He came down 

therefrom at 11.30 A.M. The Appellant was scheduled to go on 

LPR on the following month. The Appellant used to live in 

Peelkhana. He denied the suggestion that the Appellant was in 

his residence on the date of occurrence. He denied the 

suggestion that he had his duty with Imam Hasan and having 

duty on guard room he had no scope to go into Line. He denied 

the suggestion that he deposed falsely.  
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P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, the 

appellant 34575 Habilder Sahab Uddin, 37323 Habilder 

Jumarat Ali, 42562 Naik Rezaul 45277 Habilder Anamul, 51429 

Shamsul Hoque to help the rebellions in taking arms. He took 

shelter in the Barak. ..............................................  

In cross-examination on behalf of the appellant, he stated 

that he knew Golf filed. He did not tell anything to Maj. Shah 

Alam. He denied the suggestion that the accused took shelter in 

the central mosque and that the Appellant Sahab Uddin was busy 

with stage management and that he deposed falsely at the 

instruction of the authority. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.04.2009 and taken on 

remand for 15 days at 4 times. The appellant did not make any 

statement under Section 164 of the Code of Criminal 

Procedure. No TIP was held of the appellant. He further stated 
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that P.W.24 deposed in his 161 statement of his confinement in 

quarter guard, but he did not use the word ‘central’ in his 

statement.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and the evidence all the P.Ws. as referred above does not bear 

any substance in establishing the charge under Section 382 of 

the Penal Code against the appellant. P.W.29 claims to see the 

appellant from prison cell where he along with family members 

were confined. His identification of the appellant from prison 

cell in view of the situation appears unreliable. He refers the 

appellant merely as Habilder Sahabuddin without his Battalion 
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and badge No. P.W. 116 refers the badge No. of the appellant 

and as many as 14 others. Similarly P.W.411 also refers the 

badge No. of 21 persons including the appellant. The reference 

of the badge of so many persons in view of the facts and 

circumstances of the case appears tutored and unreliable. 

P.W.340 also referred merely as Habilder Sahabuddin without 

his Battalion and badge No. His testimony also appears 

unreliable. The evidence of aforesaid witnesses in no way 

establishes the charge under Section 382 of the Penal Code 

against the appellant. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offence under Section 382 

of the Penal Code and sentenced him arbitrarily and it warrants 

due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws.24, 29, 116, 340 and 411 are the eye witnesses 

to the occurrence. P.W.24 identified the appellant as of 24 

Battalion. P.W.29 reiterated in his cross-examination that he 

saw the appellant with arms and to make firing. P.Ws. 116 and 

411 identified the appellant with badge No. For referring the 

badge No. of number of persons their evidence can’t be termed 

as tutored and left out of consideration. Their evidence bears 
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substance to the effect that the appellant took away arms by 

plundering Kote and committed offence under Section 382 of 

the Penal Code. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 24, 29, 116, 340 

and 411 provide direct evidence of his participation to the 
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occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  P. W. 340 also 

saw him to make firing towards Darber.  

P.W. 24 deposed-  

‘ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, nvwej`vi 

wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx †iRvDj, ˆmwbK 

kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx †mv‡nj, wmcvnx gvRnvi, 

wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg 

†`, wmcvnx DËg eo~qv, wmcvnx nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx 

ZvwiKzj, wmcvnx mvB`, cvPK wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK 

kwdKzj‡K †`L‡Z cvB| Giv mevB mk ¿̄ wQj|’ 

P.W. 29 deposed-  

‘e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß †`wL| 
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†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj wbgK 

nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb Avwg 

jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 

gwj−K, nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 

wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb| G‡`i g‡a¨ 

my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi dRjyj‡K nvwej`vi kvnveywÏb, 

nvwej`vi RygiZ Avjx, nvwej`vi Zv‡ni wmcvnx Bgivb, wmcvnx AvwRg mK‡j 

ˆmwbK‡`i jvBb †_‡K bx‡P †b‡g A ¿̄ ¸jvevi“` wb‡q we‡ ª̀v‡n AskMÖnb Ki‡Z 

wb‡ ©̀k w`‡Z _v‡Kb| GKB mg‡q wmcvnx Ry‡qj, Rwmg, A ¿̄ wb‡q fire Ki‡Z 

_v‡K| Gi wKQz¶b c‡i †M‡i‡R ivLv †gRi BmwZqv‡Ki e¨w³MZ Rxc MvwowU 

wmcvnx Ry‡qj mn AviI GKRb Av¸b w`‡q cywo‡q †d‡j| c‡i Ry‡qj fire K‡i 

I Dj−vk K‡i| c‡i Ry‡qj miKvix GKwU Mvoxi ¶wZ mvab K‡i|’ 

P.W. 116 deposed-  

‘Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi †gRi 

†Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 nvwej`vi 
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RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 60658 

wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 

wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx 

kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

P.W. 340 deposed-  

‘f‡q bx‡P †b‡g Avwm A‡bK‡K ¸wj Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi 

Avkivd Avjx, nvwej`vi mvnve DwÏb, bv‡qK iv¾vK BKivgyj Bmjvg, Bgvg 

nvmvb, bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx gvbœvb, wmcvnx Igi dviæK, 

bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K 

†h‡Z †`wL|’ 

P.W. 411 deposed-  

‘9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K A ¿̄ 

wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 

77544 Rwmg, 77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 

68306 †Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn 

A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL|’ 
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 All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.338 Lance Naik/53065 Md. Sheikh 

Gous Uddin. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.67 Havilder Sig. Md. Mohiuddin 

 P.W.109 Lance Naik Md. Shafiqul Islam 

 P.W.334 A.K.M. Emdadul Haque, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on at 

about 9.30 Sepoy Moyeen entered into Darber with arms and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 



 

 

7156 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Battalion and 

around Peelkhana. Many of them had arms in their hands. 

Among them he could identify Masum Howlader, Lance Naik 

Ekram, A Bari, Rahmat, Gahangir Alam, Sepoy Najir, Sepoy 

Altafuzzaman, Habilder Sueb, Lokman, the appellant Lance 

Naik Gous Uddin, Signalman Bashar, Sepoy Alauddin, Hamid 

and Hitler. Sepoy Palash of 19 Battalion and Sepoy 

Altafuzzaman compelled him at arms point to use mike of the 

masque. 

In cross-examination on behalf the Appellant he stated 

that he hailed from signal sector of 13 Battalion. Signal Sector 

and 13 Rifle Battalion were side by side. He saw breaking 

down the koth of Dhaka sector. Dhaka sector was a separate 

institution.  Koth of Dhaka sector was 15/20 yards far off from 

13 Battalion. He deposed before I.O on 08.09.2009. He saw 2/3 

hundred BDR personal at about 9.40 A.M. Rezaul was 

mowajjain of the mosque and Imam was Hanif Ansari. He had 

no talk with anybody. He denied the suggestion that he did not 

see arms in the hands of BDR personnel. He reached at 13 
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Battalion at about 11.15 A.M. He did not see any burst firing in 

front of 13 Battalion. He denied the suggestion that he 

instigated the rebellions through mike and that he deposed 

falsely to save himself.  

P.W.109 deposed that on 25.02.2009 he was present in 

Darbar. At the approach of Sepoy Moyeen with arms in the 

Darbar he came out to Line instantly and in front of Line he 

came to see 65377 Sepoy Shah Alam, 41584 Lance Naik 

Zakaria, the appellant 53065 Lance Naik Gaush Uddin, 

61520 Lance Naik Jahangir, 48834 Driver Feroj, 64294 Sk. 

Faruk, 66475 Sahadat, 57197 Sepoy Kamrul, 68910 Sepoy 

Mashiur, 80811 Tariqul.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. that finding no other way he 

rushed to Barak area. He denied the suggestion that he did not 

see the accused to move with arms. The soldiers were with 

uniform. He denied the suggestion that it was not possible to 

identify the soldiers being uniformed. He denied the suggestion 

that in order to save his service he deposed falsely implicating 

the accused.  
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 P.W.334 A.K.M. Emdadul Haque, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

23.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 427 and his 

signature 427/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was sent before him through S.I. 

Kamruzaman at the instruction of C.M.M. There is the 

forwarding of I.O. He was placed before him at 2.35 for the 2nd 

time. There is no reference where he was kept. The appellant 

was arrested on 05.04.2009 and taken on remand for 8 days. He 

did not ask the appellant of torture. He denied the suggestion 

that there was injury on the leg of the appellant. He can’t say 

whether the appellant was under treatment while in the custody 

of police. He denied the suggestion that he did not follow the 

provisions of 164 and 364 of the Code of Criminal Procedure 

and that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.04.2009 and taken on 

remand for 8 days. He denied the suggestion that he obtained 

164 statement of the appellant under coercion. He denied the 

suggestion that P.W.67 did not depose before him that the 

rebellions were moving around Peelkhana. P.W.67 did not 

depose anything of 13 Battalion.  

The confession of the appellant Lance Naik Sheikh Gous 

Uddin (C.S.A.338), runs as under- 

“Avwg we.wW.Avi m`i `ßi, wcjLvbvq 13 ivB‡dj e¨v‡Uwjqv‡b j¨vÝ 

bv‡qK c‡` Kg©iZ AvwQ| MZ 25/2/09 Bs ZvwiL mKvj 7.30 Uvi w`‡K 

`ievi n‡j c¨v‡i‡W Ask MÖn‡bi Rb¨ hvB| †mLv‡b emvi RvqMv bv 

_vKvq wb‡ ©̀kgZ jvB‡b P‡j hvB|  mKvj 9.45/10.00 Uvi w`‡K 

Avgv‡`i e¨v‡Uwjqv‡bi †dvm© †`Š‡o jvB‡b Av‡m Ges e‡j †h `iev‡i 

‡Mvjv¸wj n‡”Q| Gici Abygvb 10.15/10.30 Uvi w`‡K 5/6 Rb gy‡Lvk 

cov A ¿̄avix ˆmwbK Avgv‡`i jvB‡bi mvg‡b G‡m wPrKvi K‡i 

MvwjMvjvR Ki‡Z _v‡K Ges e‡j †h, mevB jvBb †_‡K †b‡g nvwZqvi 

†b| Zviv jvB‡bi mvg‡b ¸wj K‡i| ZLb jvB‡b hviv wQj mevB 

†`Šov‡`Šwo ïiæ K‡i| Avwg jvBb †_‡K †b‡g †`Š‡o wc WweøD wW 

wewìs‡qi wbPZjvq jywK‡q _vwK| iv‡Z I †mLv‡b wQjvg| 26/2/09 Bs 
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ZvwiL †fvi 5.00/5.30 Uvi w`‡K cÖPÛ ¶yav jvM‡j jvB‡bi †g‡m LvIqv 

`vIqv K‡i †ei nevi mgq 5/6 Rb gy‡Lvkavix A ¿̄avix ˆmwbK Avgv‡K 

a‡i e‡j †h, †Zvi Kv‡Q A ¿̄ bvB †Kb? Avwg ewj A ¿̄ w`‡q Kie? ZLb 

Zviv A ¿̄ w`‡q Avgvi cvQvq evwo gv‡i Ges mv‡_ K‡i 13 ivB‡dj 

e¨v‡Uwjqv‡bi †Kv‡Z wb‡q hvq Ges †mLvb †_‡K A ¿̄ wb‡Z e‡j| Avwg 

f‡q AvZ¥i¶vi Rb¨ †KvZ ‡_‡K GKwU A ¿̄ †bB| Zv‡Z ¸wj wQj bv| 

Zviv A ¿̄ mn Avgv‡K Avgv‡`i jvB‡b XzwK‡q †`q| †mLv‡bB Avwg _vwK| 

26/2/09 Bs ZvwiL ỳcy‡i †Nvlbv ï‡b 1.30/2.00 Uvi w`‡K †Kv‡Z A ¿̄ 

Rgv w`‡q _vwK| iv‡Z jvB‡b wQjvg| Avwg wcjLvbv †_‡K cvjvB bvB| 

27/2/09 Bs ZvwiL mKvj 7.30 Uvi w`‡K gvB‡K ïwb †h, ¯̂ivóªgš¿x 

g‡nv`q Avm‡eb| hviv wcjLvbvq Av‡Qb nvmcvZv‡j Rgv nb| ZLb Avwg 

nvmcvZv‡j hvB| †MÖdZvi nevi c~e© ch©šÍ wcjLvbv‡ZB wQjvg| MZ 

5/4/09 Bs Zvwi‡L Avgv‡K wcjLvbv †_‡K †MÖdZvi Kiv nq| GB Avgvi 

Revb e›`x| Avwg hv mZ¨ ZvB ejjvg| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and the testimony P.W.67  does not inspire confidence in view 

of the facts of his identification of the appellant among 200/300 

BDR personnel on his way to Line coming out from Darbar. 

Moreover, he identified the appellant merely as Lance Naik 

Gous Uddin without his Battalion and badge No. The 

identification of the appellant along with 10 others with their 

badge No. by P.W.109 also does not inspire confidence as 

being unusual and unnatural to recollect their number. The 

reference of the badge No. of so many persons in view of the 

facts and circumstances of the case appears tutored and 

unreliable. He claims to see the appellant merely with arms and 

to run around. Their evidence does not bear any substance as to 

constitute any offence under Section 382 of the Penal Code. 

The confession of the appellant -‘5/6 Rb gy‡Lvkavix A ¿̄avix ˆmwbK 

Avgv‡K a‡i e‡j †h, †Zvi Kv‡Q A ¿̄ bvB †Kb? Avwg ewj A ¿̄ w`‡q Kie? ZLb 

Zviv A ¿̄ w`‡q Avgvi cvQvq evwo gv‡i Ges mv‡_ K‡i 13 ivB‡dj e¨v‡Uwjqv‡bi 
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†Kv‡Z wb‡q hvq Ges †mLvb †_‡K A ¿̄ wb‡Z e‡j| Avwg f‡q AvZ¥i¶vi Rb¨ 

†KvZ ‡_‡K GKwU A ¿̄ †bB| Zv‡Z ¸wj wQj bv’ appears exculpatory in 

nature. P.W. 334, the recording Magistrate and P.W.654, the 

investigation officer have admitted in their cross-examination 

that the appellant was taken on remand for 8 days. The 

confession of the appellant thus apparently appears involuntary. 

It does not bear any evidentiary value.   

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 67 and 109 are eye witnesses to the 

occurrence and they both saw the appellant with arms. P.W.109 

identified the appellant with his badge No. Referring the badge 

No. of several persons does not render his evidence unreliable. 

The confession of the appellant that he took arms finds 

corroboration by the evidence of P.Ws. 67 and 109. The 

confession recording Magistrate duly certified his confession as 

voluntary. Mere taking on remand does not render his 

confession involuntary. No evidence appears that his confession 

was obtained under coercion.  The confession of the appellant 

thus appears voluntary and true and it bears evidentiary value. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Sheikh Gous Uddin 

(C.S.A.338) stated in his confessional statement- 
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“26/2/09 Bs ZvwiL †fvi 5.00/5.30 Uvi w`‡K cÖPÛ ¶yav jvM‡j 

jvB‡bi †g‡m LvIqv `vIqv K‡i †ei nevi mgq 5/6 Rb gy‡Lvkavix 

A ¿̄avix ˆmwbK Avgv‡K a‡i e‡j †h, †Zvi Kv‡Q A ¿̄ bvB †Kb? Avwg ewj 

A ¿̄ w`‡q Kie? ZLb Zviv A ¿̄ w`‡q Avgvi cvQvq evwo gv‡i Ges mv‡_ 

K‡i 13 ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z wb‡q hvq Ges †mLvb †_‡K A ¿̄ 

wb‡Z e‡j| Avwg f‡q AvZ¥i¶vi Rb¨ †KvZ ‡_‡K GKwU A ¿̄ †bB| Zv‡Z 

¸wj wQj bv| Zviv A ¿̄ mn Avgv‡K Avgv‡`i jvB‡b XzwK‡q †`q| †mLv‡bB 

Avwg _vwK| 26/2/09 Bs ZvwiL ỳcy‡i †Nvlbv ï‡b 1.30/2.00 Uvi w`‡K 

†Kv‡Z A ¿̄ Rgv w`‡q B¢p|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 67 and 109 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 67 deposed-  

‘Avwg BDwb‡U hvIqvi c‡_ wmMbvj †m±‡i cÖ‡ek Ki‡j ¸jv¸wji kã 

ïwb| iv¯—v w`‡q BDwb‡U Avmvi †Póv Kwi| iv¯—v 2/300 wewWAvi m`m¨ ‡`wL| 

Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 e¨vUvwjqb 

GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K A ¿̄ nv‡Z 

†`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK BKivg, Avt evox, ingZ, Rvnv½xi Avjg, 

wmMbvjg¨vb evkvi wmcvnx bvwRi wmcvnx AvjZvdz¾vgvb nvwej`vi my‡qe, 

†jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, 

wnUjvi‡K wPb‡Z cvwi|’ 

P.W. 109 deposed-  

‘Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 48834 

WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 wmcvt Kvgiæj, 

68910 wmcvnx gwkDi,  80811 ZvwiKzj, 65377 wmcvnx kvn Avjg‡K A ¿̄ mn 

†`Šov‡`Šwo Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.343 Sepoy/75994 Md. Rajib Ahmed.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.97 Md. Golam Mostafa Habilder 

 P.W.367 S.K.M. Tofayel Hassan, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.97 Habilder 37931 Md. Golam Mostafa deposed 

that on 25.02.2009 he went to Darber and took seat in the back 

row of the chair. He heard a terrible sound in Darber and 

thereby left Darber. Coming out from Darber he stood on the 

road. At that time he came to see Sepoy Mizanur (59049) and 

the appellant Sepoy Rajib (75994) with arms in field of Noor 

Mohammad School and College. He also observed that firing 

was made from different sites. In order to save his life he left 

Peelkhana through gate No.5.  

In cross-examination on behalf of Sepoy Mizanur 

Rahman, he stated that he cannot say how many BDR personnel 

attended Darber from 44 Battalion, but it might be 200/250. 

The soldiers took seat on carpet of the floor. Common soldiers 
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were far away from him. He came out from west gate of Darber 

Hall. He came out at about 9.40/ 9.45 P.M. Gate No.5 is near to 

Noor Mohammad School. He knew Sepoy Mahbub. He 

narrated the occurrence to his commander. He cannot say 

whether Mizan was in Darber. He denied the suggestion that he 

did not see Sepoy Mizanur with arms. (as adopted on behalf of 

the Sepoy Rajib). 

 P.W.367 S.K.M. Tofayel Hossain, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

23.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 712 and his 

signature 712/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009 and placed before 

him on 23.06.2009. He did not make query where from the 

appellant was taken. He denied the suggestion that the appellant 

was not given any time for reflection and that his statement was 

not read over to him and that he did not make any confession of 

committing any offence and that his confession was obtained 
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under oppression and that he did not follow the provisions of 

law in recording the statement and that he did not certify it 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that it was not probable to identify the 

appellant on the part of P.W.97. He can’t say whether son of the 

P.W.97 was in custody at Kashimpur Jail. He denied the 

suggestion that in order to provide his son unlawful advantage 

he cited him witness to adduce false evidence. The appellant 

made confessional statement after 8 days remand. He denied the 

suggestion that his confessional statement was the product of 

torture.  

The confession of the appellant Sepoy Md. Rajib Ahmed 

(C.S.A.343), runs as under- 

“24/2/09 Cw a¡¢lM B¢j −g¢VL (b¡m¡ h¡pe ®d¡u¡) ¢XE¢V−a ¢Rm¡jz 

25/02/09 Cw pL¡m 8.00 O¢VL¡u q¡¢hmc¡l M¡ul¦‹¡j¡e Bj¡−cl 

clh¡l q−m ¢e−u k¡uz pL¡m 9 V¡u clh¡l öl¦ quz D.G j−q¡cu hš²hÉ 

öl¦ L−lez ¢a¢e Bj¡−cl i¡m fÉ¡−lX Ll¡l SeÉ deÉh¡c ‘¡fe L−lez 

f−l D.G j−q¡cu Bj¡−cl Af¡−lne X¡m-i¡a LjÑp§Q£l miÉ¡w−n¡l V¡L¡ 
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−f−u¢R ¢L e¡ a¡ ¢S‘¡p¡ L−lez qW¡v ¢fR−el h¡j¢c−Ll clS¡ ¢c−u 

HLSe BDR pcpÉ l¡C−gm pq clh¡l q−m fÐ−hn L−lz B¢j p¡j−el 

®b−L 3 p¡¢l ¢fR−e p¡¢l−aC hp¡ ¢Rm¡jz a¡l fÐ−h−nl pju fcÑ¡l 

ý−s¡ý¢s n−ë pL−mC c¡y¢s−u f−s ®k k¡l ja f¡m¡Cz ®hl q−u B¢j 

fÐQä ®N¡m¡…¢ml në öe−a f¡Cz B¢j hÉ¡V¡¢mu¡−el ¢c−L ®c±s ¢cCz 

Aaxfl B¢j hÉ¡V¡¢mu¡−el ¢h¢ôw Hl j¡a¡ j¤ýl£ ¢h¢ôw H au am¡u 

HLSe MT XÊ¡C i¡−ll h¡p¡u E¢Wz f−l pL¡m 11 V¡l ¢c−L j¡C¢Lw ö¢e 

k¡−cl q¡−a AÙ» e¡C a¡−cl …¢m L−l j¡l¡ q−hz I Lb¡ ö−e B¢j Bj¡l 

h¡h¡−L ®g¡e L¢lz Bj¡l h¡h¡ Ahpl fÐ¡ç B¢jÑ q¡¢hmc¡lz ®p Bj¡−L 

f¡¢m−u Bp−a hm−m B¢j f¡m¡−a k¡Cz Hje pju 3 Se (2Se 

j¤−M¡nd¡l£ 1 Se j¤M ®M¡m¡J j¤−M ®M¡µQ¡ ®M¡µQ¡ c¡y¢s Bj¡−L h−m AÙ» 

®L¡b¡u) f−l B¢j ®L¡−a ®k−u 1¢V AÙ» ¢eCz aMe ph i¡m AÙ»…−m¡ m¤V 

q−u ®N−R ®L¡−a B¢j ¢LR¤re m¤¢L−u b¡¢Lz f−l B¢j AÙ» ¢e−u 

Lp¡CM¡e¡l ¢c−L f¡m¡Cz B¢j ®k AÙ» ¢e−u¢Rm¡j a¡q¡ fÉ¡L¢V−pl AÙ»zk 

Aaxfl Lp¡CM¡e¡l i¡‰¡ fÐ¡Q£l Vf−L B¢j f¡¢m−u k¡Cz f¡m¡h¡l pju 

AÙ»¢V fÊ¡Q£−ll ®cu¡−m ®qm¡e ¢c−u ®l−M¢Rm¡jz f¡m¡h¡l f−l B¢j Bj¡l 

h¡h¡l LjÑÙÛm Exim Bank jNh¡S¡l n¡M¡ Y¡L¡u Q−m k¡Cz HC Bj¡l 

Sh¡eh¾c£z” 

None appears on behalf of the appellant.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.97 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw him with 

arms and to make firing. It is clear from his evidence that the 

appellant took away arms by plundering kote and committed 
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the offence under Section 382 of the Penal Code. The 

confession of the appellant- ‘Bj¡l h¡h¡ Ahpl fÐ¡ç B¢jÑ q¡¢hmc¡lz ®p 

Bj¡−L f¡¢m−u Bp−a hm−m B¢j f¡m¡−a k¡Cz Hje pju 3 Se (2Se 

j¤−M¡nd¡l£ 1 Se j¤M ®M¡m¡J j¤−M ®M¡µQ¡ ®M¡µQ¡ c¡y¢s Bj¡−L h−m AÙ» ®L¡b¡u) 

f−l B¢j ®L¡−a ®k−u 1¢V AÙ» ¢eCz aMe ph i¡m AÙ»…−m¡ m¤V q−u ®N−R’ 

appears inculpatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 

taking on remand does not render the confession involuntary. 

P.W.367, the confession recording Magistrate duly certified it 

as voluntary. The confession of the appellant finds 

corroboration by the testimony of P.W.97. His confession being 

voluntary and true it can solely be based for conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 



 

 

7181 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Rajib Ahmed 

(C.S.A.343) stated in his confessional statement- 

“®hl q−u B¢j fÐQä ®N¡m¡…¢ml në öe−a f¡Cz B¢j hÉ¡V¡¢mu¡−el ¢c−L 

®c±s ¢cCz Aaxfl B¢j hÉ¡V¡¢mu¡−el ¢h¢ôw Hl j¡a¡ j¤ýl£ ¢h¢ôw H au 

am¡u HLSe MT XÊ¡C i¡−ll h¡p¡u E¢Wz f−l pL¡m 11 V¡l ¢c−L 

j¡C¢Lw ö¢e k¡−cl q¡−a AÙ» e¡C a¡−cl …¢m L−l j¡l¡ q−hz I Lb¡ ö−e 
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B¢j Bj¡l h¡h¡−L ®g¡e L¢lz Bj¡l h¡h¡ Ahpl fÐ¡ç B¢jÑ q¡¢hmc¡lz ®p 

Bj¡−L f¡¢m−u Bp−a hm−m B¢j f¡m¡−a k¡Cz Hje pju 3 Se (2Se 

j¤−M¡nd¡l£ 1 Se j¤M ®M¡m¡J j¤−M ®M¡µQ¡ ®M¡µQ¡ c¡y¢s Bj¡−L h−m AÙ» 

®L¡b¡u) f−l B¢j ®L¡−a ®k−u 1¢V AÙ» ¢eCz aMe ph i¡m AÙ»…−m¡ m¤V 

q−u ®N−R ®L¡−a B¢j ¢LR¤re m¤¢L−u b¡¢Lz f−l B¢j AÙ» ¢e−u 

Lp¡CM¡e¡l ¢c−L f¡m¡Cz B¢j ®k AÙ» ¢e−u¢Rm¡j a¡q¡ fÉ¡L¢V−pl AÙ»zk 

Aaxfl Lp¡CM¡e¡l i¡‰¡ fÐ¡Q£l Vf−L B¢j f¡¢m−u k¡Cz f¡m¡h¡l pju 

AÙ»¢V fÊ¡Q£−ll ®cu¡−m ®qm¡e ¢c−u ®l−M¢Rm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 97 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 97 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 97 deposed-  

‘AvwgI `ievi nj †_‡K †ei n‡q n‡ji mvg‡b iv¯—vq `vovB| ZLb b–i 

†gvnv¤§` ¯‹zj I K‡j‡Ri mvg‡b gv‡Vi g‡a¨ 59049 wmcvnx wgRvbyi I 75994 

wmcvnx ivwRe‡K A ¿̄nv‡Z †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.346 Sepoy/71501 Md. Kamal 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.217 Lance Naik Abdul Wadud Khandaker 

 P.W.364 Md. Saifur Rahman Siddique, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.217 Abdul Wadud deposed that on 25.02.2009 he 

was in Darbar. A BDR person attempted to assault D.G. with 
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arms but he was detained and disarmed. At that instance many 

BDR personnel came out from Darbar. He also came out from 

Darbar and took shelter in the field of Noor Mohammad School. 

Later on, on his way to Line he came to see 54794 Sepoy 

Shahid, the appellant 71501 Sepoy Kamal, 72161 Sepoy 

Rashid, 72504 Sepoy Biplob, 77169 Sepoy Anowar, 72330 

Sepoy Ripon, 79331 Sepoy Abdur Rahman, 50316 Naik Hatim 

and many others with arms. He saw many of them to move 

towards Darbar on firing.  

 In cross-examination on behalf of the Appellant, he denied 

the suggestion that earlier he was Habilder and that he had no 

scope to get promotion. He deposed before I.O. that he got injury 

falling down in Darbar. He left Darbar at 9.35 A.M. He denied 

the suggestion that he went out by the gate No.5. He can’t say 

whether school was closed. He went to Line at about 10.00 A.M. 

He did not happen to meet any soldiers on his way. He did not 

see any injured or dead person. The appellant hailed from 44 

Battalion and he hailed from Sadar company. He denied the 

suggestion that the appellant was not present on the date of 
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occurrence. He reiterated that he deposed against him since he 

saw him with arms.  

  P.W.364 Md. Saifur Rahman Siddique, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 23.06.2009 in compliance with the Provisions under 

Section 164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 697 and his 

signature 697/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009 and placed before 

him on 23.06.2009. He denied the suggestion that he did not 

appraise everything to the appellant and that the appellant did 

not make any confession and that he did not certify in column 8 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.217 deposed that at the pressure of the participants he 

fall down on the floor and became injured. He did not depose 

for how long he was in Noor Mohammad School. There were 

number of roads from school to Line. He deposed to see the 
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accused on his way to Line but did not specify the time. He 

denied the suggestion that he obtained the confession of the 

appellant under oppression.  

The confession of the appellant Sepoy Md. Kamal 

Hossain (C.S.A.346), runs as under- 

“B¢j Na 28/10/04 ¢MËx a¡¢l−M lwf¤l ®Sm¡l ¢pf¡q£ f−c i¢aÑ qCz 

h¡Ca¥m C‹a Q–NË¡j ®VÊ¢ew ®p¾V¡l Ru j¡p ®VÊ¢ew ®n−o B¢j 44 l¡C−gm 

hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz Na 24/2/09 ¢MËx a¡¢l−M B¢j l¡Ù¹¡ f¢l×L¡l 

L−l¢Rz a¡lfl B¢j cnÑL ¢q−p−h NÉ¡m¡¢l−a h−p fÐd¡ej¿»£l fÉ¡−lX 

p¡m¡j NËqe −c¢Mz fÉ¡−lX ®n−o m¡C−e Q−m k¡C Hhw ®f−u k¡C I 

°p¢eLl¡ ®k ph AÙ» ®g−m ®l−M k¡u B¢j iu ®f−u ®pM¡e ®b−L 01 (HL) 

¢V Q¡C¢eS l¡C−gm k¡l h¡V ew- 148 (44 ew ®L¡Çf¡e£l l¡C−gm ®eCz 

B¢j AÙ»¢V ¢e−u ®j−p AhÙÛ¡e L¢lz Q¡l¢c−L …¢ml në J j¤−M¡nd¡l£ 

¢h¢XBl−cl AÙ»pq ®O¡l¡ ®gl¡ Ll−a ®c¢Mz ®hm¡ Ae¤j¡e 12.00 O¢V¡l 

¢c−L ¢fmM¡e¡l Ef−l 01 (HL)¢V ®q¢mLÃV¡l Es−a ®c¢Mz c¤f¤−l ®j−p 

i¡a ®M−u f¤el¡u ®j−pC ¢g−l k¡Cz p¡l¡¢ce l¡a B¢j I ®j−pC ¢Rm¡jz 

Na 26/02/09 ¢MËx a¡¢lM pL¡−m °p¢eL m¡C−e ¢N−u ®c¢M f¢l¢ÙÛ¢a n¡¿¹z 

®hm¡ Be¤j¡¢eL 12.30 O¢VL¡l ¢c−L j¡C−L ö¢e ®k, Bj¡−cl c¡h£ j¡e¡ 

q−u−Rz DAD ®a±¢qc ¢X¢S q−u−R Bfe¡l¡ Bfe¡−cl AÙ» Sj¡ ®cez 

aMe B¢j ®L¡−a ¢N−u AÙ» Sj¡ ®cCz ¢hL¡m 4.30 O¢VL¡l ¢c−L h¡C−ll 
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®m¡LS−el ®n¡l Q£vL¡l öe−a f¡C Hhw ®c¢M ®k, pL−m f¡¢m−u k¡−µRz 

B¢j aMe Bj¡l l¦−j ¢g−l H−p Bj¡l ®f¡o¡L M¤−m ®g−m c¤f¤−l ®j−p 

hs M¡e¡ M¡C Hhw hÉ¡l¡−L ¢N−u Hlfl ¢hnÐ¡j ®eCz l¡a Ae¤ 8.00 

O¢VL¡u ®l¡m L−m B¢j q¡¢Sl qCz ¢hHpHj q¡¢hmc¡l L¡j¡m Bj¡−cl 

−l¡m Lm ®eu Hhw k¡ha£u B−cn ®n¡e¡uz 

Na 25/02/09 ¢MËx a¡¢lM pL¡−m Bj¡l ®L¡e ¢XE¢V ¢Rm e¡z c¤f¤l 

12.00 O¢VL¡ ®b−L j¡m¡j¡m J ®Qu¡l f¡Cl¡ ®cu¡l c¡¢uaÅ ®cu¡ quz Na 

25/02/09 ¢MËx a¡¢lM pL¡−m B¢j O¤¢j−u ¢Rm¡jz Ae¤j¡e pL¡m 9.30 

O¢VL¡l pju O¤j¿¹ AhÙÛ¡u ®n¡l Q£vL¡−l Bj¡l O¤j ®i−‰ k¡uz aMe −c¢M 

®m¡LSe ®c±s¡−c±¢s Ll¢Rm Hhw …¢ml në f¡Ju¡ k¡¢µRmz Be¤j¡¢eL 

c¤f¤l 1.30 O¢VL¡l pju ¢LR¤ j¤−M¡nd¡l£ ¢h¢XBl pcpÉ m¡C−el e£−Q 

H−m hm−a b¡−L k¡l¡ Ef−l BR a¡l¡ e£−Q ®e−j Bp Hhw ®L¡a ®b−L 

AÙ» e¡J AÙ» e¡ ¢e−m …¢m L−l qaÉ¡ Ll¡ q−h Hhw k¡l¡ AÙ» ®e−he¡ a¡−cl 

f¢le¢a q−h iu¡hqz aMe B¢j 44 l¡C−gm hÉ¡V¡¢mue °p¢eL m¡C−el 

4bÑ am¡ ®b−L ®f¡o¡L f−l e£−Q ®e−j H−p ®j−pl f¡−n c¡¢s−u b¡¢Lz 

¢LR¤refl Bh¡l AÙ»d¡l£ ¯p¢eLl¡ qÉ¡ä j¡C−L hm−a b¡−L k¡l¡ HM−e¡ 

AÙ» ®eu¢e a¡l¡ k¢c AÙ» e¡ ®eu a−h a¡−cl−L M¤−S ®hl L−l ®j−l 

®gm−hz aMe B¢j M¤h iu ‡c‡q hvB| H ˆmwbKiv †hme A¤Î †d‡j 

†i‡L hvq Avwg fq †c‡q †mLvb †_‡K GKwU PvBwbR ivB‡dj hvi evU 

bs- 148/44 (†Kv¤cvbxi ivB‡dj) †bB| Avwg A¤ÎwU wb‡q ‡g‡m 
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Ae¯nvb Kwi|  ........................ ®XCl£ g¡−jÑl f¡n ¢c−u f¡¢m−u k¡Cz 

HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W. 217  bears no substance to the 

offence as alleged against the appellant. He merely saw the 

appellant with arms which does not constitute any offence 

under Section 382 of the Penal Code. His testimony appears 

vague and unspecified and it finds no corroboration by any 

other witnesses. His solitary evidence can’t be based for his 

impugned conviction and sentence. The confession of the 

appellant also appears exculpatory in nature. He was compelled 
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to take arms being threatened by the rebellions. It does not bear 

any evidentiary value.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.217 is eye witnesses to the occurrence. He identified 

the appellant with his badge No. In his cross-examination he 

also identified him with his Battalion No. as he hailed from 44 

Battalion. He saw the appellant with arms and to move towards 

Darbar on firing. It is clear from his evidence that he took up 

arms by plundering kote and committed the offence under 

Section 382 of the Penal Code. The confession of the appellant 

–‘ H ˆmwbKiv †hme A¤Î †d‡j †i‡L hvq Avwg fq †c‡q †mLvb †_‡K GKwU 

PvBwbR ivB‡dj hvi evU bs- 148/44 (†Kv¤cvbxi ivB‡dj) †bB| Avwg A¤ÎwU 

wb‡q ‡g‡m Ae¯nvb Kwi’ appears inculpatory and it finds 

corroboration by the evidence of P.W.217. No evidence appears 

that his confession was obtained by coercion and undue 

influence. The confession recording Magistrate P.W.364 also 

certified it as voluntary. His confession being voluntary and 

true and can also be based for conviction and sentence to the 

appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The convict/appellant Sepoy Md. Kamal Hossain 

(C.S.A.346), stated in his confessional statement- 
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“Be¤j¡¢eL c¤f¤l 1.30 O¢VL¡l pju ¢LR¤ j¤−M¡nd¡l£ ¢h¢XBl pcpÉ 

m¡C−el e£−Q H−m hm−a b¡−L k¡l¡ Ef−l BR a¡l¡ e£−Q ®e−j Bp Hhw 

®L¡a ®b−L AÙ» e¡J AÙ» e¡ ¢e−m …¢m L−l qaÉ¡ Ll¡ q−h Hhw k¡l¡ AÙ» 

®e−he¡ a¡−cl f¢le¢a q−h iu¡hqz aMe B¢j 44 l¡C−gm hÉ¡V¡¢mue 

°p¢eL m¡C−el 4bÑ am¡ ®b−L ®f¡o¡L f−l e£−Q ®e−j H−p ®j−pl f¡−n 

c¡¢s−u b¡¢Lz ¢LR¤refl Bh¡l AÙ»d¡l£ ¯p¢eLl¡ qÉ¡ä j¡C−L hm−a b¡−L 

k¡l¡ HM−e¡ AÙ» ®eu¢e a¡l¡ k¢c AÙ» e¡ ®eu a−h a¡−cl−L M¤−S ®hl L−l 

®j−l ®gm−hz aMe B¢j M¤h iu ‡c‡q hvB| H ˆmwbKiv †hme A¤Î 

†d‡j †i‡L hvq Avwg fq †c‡q †mLvb †_‡K GKwU PvBwbR ivB‡dj hvi 

evU bs- 148/44 (†Kv¤cvbxi ivB‡dj) †bB| Avwg A¤ÎwU wb‡q ‡g‡m 

Ae¯nvb Kwi| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.364 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 217 referred above saw him with arms, in unlawful 

assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 217 provides direct 
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evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 217 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i 

ˆmwbK jvB‡b hvIqvi c‡_ 54794 wmcvnx knx`, 71501 wmcvnx Kvgvj, 72161 

wmcvnx iwk`, 72504 wmcvnx wec−e 77169 wmcvnx Av‡bvqvi 72330 wmcvnx 

wicb 79331 wmcvnx Avt ingvb 50316 bv‡qK nvwZg mn A‡bK‡K mk ¿̄ 

Ae ’̄vq †`wL| A‡bK‡K ¸wj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.383 Habilder/43277 Md. Enamul 

Haque.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.370 Dr. M.A. Mazid, Magistrate 

 P.W.411 Md. Farid Afrad and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

30.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 746 and his 

signature 746/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5 days. He recorded 

his statement on 30.06.2009. He denied the suggestion that he 

obtained the confession of the appellant under oppression and 

that he did not follow the provisions of law in recording the 

statement.  

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Naib Subedar Nazrul, 6266 Naib Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul, the appellant 45277 Habilder Anamul, 51429 Shamsul 
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Hoque to help the rebellions in taking arms. He took shelter in 

the Barak.  

In cross-examination on behalf of the appellant, he stated 

that he was in the training centre. On 15.01.2009 he joined in 44 

Battalion. He and Khorshed hailed from to different companies. 

There is no guard room in the Museum. He denied the 

suggestion that there had no scope to go back to Barak being on 

duty as guard. The Museum is 200 yard away from Barak. He 

did not take any arms. He saw many others to take arms but 

could not identify all. He had no opportunity to make any 

communication with any authority. He denied the suggestion 

that he deposed falsely implicating the accused.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 20.04.2009 and took remand 

for 5 days. He denied the suggestion that he obtained the 

confession of the appellant under oppression.  

The confession of the appellant Havilder Md. Enamul 

Haque (C.S.A.383), runs as under- 
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“B¢j 1983 p¡−m ¢h¢XBl H i¢aÑ qCz 2005 p¡−m ¢fmM¡e¡u ®k¡Nc¡e 

L¢lz X¡m i¡a LjÑp§Q£−a q¡¢hmc¡l j¤p¡, mÉ¡¾p e¡−uL ®j¡Ù¹g¡, e¡−uL 

BjS¡−cl Q¡L¥l£ k¡u ö−e¢Rz a¡l¡ L¡æ¡L¡¢V Llaz 25/02/09 a¡¢lM 

B¢j clh¡l q−m Ef¢ÙÛa ¢Rm¡jz qW¡v …¢ml në q−m ph¡C ¢cL  ¢h¢cL 

R¤V−a b¡−Lz B¢j J h¡C−l k¡Cz j¡C−L ®O¡oe¡ ö¢e ¢ia−l B¢jÑ Y¤L−R 

k¡l k¡l j−a¡ L−l AÙ» q¡−a¢e−a q−hz 2/3 Se BDR pcpÉ j¤−M e£m, 

m¡m, L¡fs fs¡ AhÙÛ¡u 2.30 V¡l ¢c−L hÉ¡l¡−L B−p Hhw ýj¢L ®cu 

AÙ» q¡−a e£−Q e¡j−az 24 hÉ¡V¡x ®L¡a q−a Bj¡−L HL¢V SMG  J c¤¢V 

jÉ¡N¡¢Se ®cuz Hl fl B¢j 24 hÉ¡V¡¢mu¡−el m¡C−el 4 am¡u AhÙÛ¡e 

L¢lz Qa¥l ¢cL ®b−L …¢ml në ö−ea f¡Cz l¡a fkÑ¿¹ JM¡−eC ¢Rm¡jz 

26/2/09 a¡¢lM Bj¡−L ¢fmM¡e¡u Be¡ quz 20/4/09 a¡¢lM pL¡m 

10.00 V¡l ¢c−L ®L¡−a AÙ» Sj¡ ¢c−u m¤¢‰ n¡VÑ f−l ®XCl£ g¡−jÑl Ju¡m 

Vf¢L−u f¡¢m−u k¡Cz 1/3/09 a¡¢lM O¡V¡Cm b¡e¡u ®k¡Nc¡e L¢lz 

2/3/09 a¡¢lM juje¢pwq ®pƒl ®qX−L¡u¡VÑ¡−l Hhw 14/4/09 a¡¢lM 

¢fmM¡e¡ ®b−L ®NËç¡l L−lz j¤max h¡Q¡l SeÉ AÙ» q¡−a ¢e−u¢Rm¡jz HC 

Bj¡l Sh¡eh¾c£z” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is the eye witnesses to the occurrence. He rightly 

identified the appellant with his badge No and saw him with 

arms. He was throughly cross-examined on behalf of the 

appellant but his evidence could not be assailed in any way. 

The confession of the appellant-‘ 2/3 Se BDR pcpÉ j¤−M e£m, m¡m, 

L¡fs fs¡ AhÙÛ¡u 2.30 V¡l ¢c−L hÉ¡l¡−L B−p Hhw ýj¢L ®cu AÙ» q¡−a e£−Q 

e¡j−az 24 hÉ¡V¡x ®L¡a q−a Bj¡−L HL¢V SMG  J c¤¢V jÉ¡N¡¢Se ®cuz Hl 
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fl B¢j 24 hÉ¡V¡¢mu¡−el m¡C−el 4 am¡u AhÙÛ¡e L¢lz Qa¥l ¢cL ®b−L …¢ml 

në ö−ea f¡Cz l¡a fkÑ¿¹ JM¡−eC ¢Rm¡jz 26/2/09 a¡¢lM Bj¡−L ¢fmM¡e¡u 

Be¡ quz 20/4/09 a¡¢lM pL¡m 10.00 V¡l ¢c−L ®L¡−a AÙ» Sj¡ ¢c−u m¤¢‰ n¡VÑ 

f−l ®XCl£ g¡−jÑl Ju¡m Vf¢L−u f¡¢m−u k¡C’ is evasive but inculpatory. 

It finds corroboration by the evidence of P.W.411. Although the 

appellant was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Havilder Md. Enamul Haque 

(C.S.A.383) stated in his confessional statement- 

“j¡C−L ®O¡oe¡ ö¢e ¢ia−l B¢jÑ Y¤L−R k¡l k¡l j−a¡ L−l AÙ» q¡−a ¢e−a 

q−hz 2/3 Se BDR pcpÉ j¤−M e£m, m¡m, L¡fs fs¡ AhÙÛ¡u 2.30 V¡l 

¢c−L hÉ¡l¡−L B−p Hhw ýj¢L ®cu AÙ» q¡−a e£−Q e¡j−az 24 hÉ¡V¡x 

®L¡a q−a Bj¡−L HL¢V SMG  J c¤¢V jÉ¡N¡¢Se ®cuz Hl fl B¢j 24 

hÉ¡V¡¢mu¡−el m¡C−el 4 am¡u AhÙÛ¡e L¢lz Qa¥l ¢cL ®b−L …¢ml në 

ö−ea f¡Cz l¡a fkÑ¿¹ JM¡−eC ¢Rm¡jz 26/2/09 a¡¢lM Bj¡−L ¢fmM¡e¡u 

Be¡ quz 20/4/09 a¡¢lM pL¡m 10.00 V¡l ¢c−L ®L¡−a AÙ» Sj¡ ¢c−u 

m¤¢‰ n¡VÑ f−l ®XCl£ g¡−jÑl Ju¡m Vf¢L−u f¡¢m−u k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed-  

‘9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj, 43277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K A ¿̄ 

wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 wmcvnx gwdR, 

77544 Rwmg, 77260 †mwjg †iRv| 79202 webq Kg©Kvi 36897 gwZDi, 

68306 †Lvi‡k`, 72798 Rwni, 41238 Av‡bvqvi 54773 nvwdR mn 

A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 



 

 

7215 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.387 Lance Naik /54815 Md. Jahangir 

Alam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.336 Munshi Abdul Mazid, Magistrate 
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 P.W.401 Lance Naik Md. Manik Meah and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

16.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 491 and his 

signature 491/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 10.11.2009 and taken on 

remand for 5 days and placed before him on 16.11.2009. He 

denied the suggestion that the statement of the appellant is not 

confessional statement and that he did not certify it properly.  
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P.W.401 LNK Md. Manik Miah deposed that on 

25.02.2009 he went to Darber. After commencement of Darber 

two Sepoys pointed arms. The officers detained one and another 

one ran away. There happened disorder and the BDR personnel 

were leaving Darber. He also left Darber and moved towards 

Barak. On the way, he came to see vehicles from the Parade 

ground were taking out speedily. Azim Patwary took away the 

vehicle of the commander. In the Barak some BDR personnel 

were abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see 74911 Shafiul, 

54793 Nasir, 67569 Bulbul, 74730 Faijulah, 74274 Ajaher, 

77525 Sepoy Mamun, the appellant 54815 Jahangir, 67660 

Anowar and some others to hold arms and to make firing. They 

were looking for army officers. He came to see many BDR 

personnel to make firing beside canteen. He came back to the 

Barak. On 27.02.2009 at the instruction of police he went to the 

hospital.  

In cross-examination on behalf of the appellant, he stated 

that after the occurrence Maj. Shah Alam became 2/ic. He 



 

 

7219 

denied the suggestion that before deposition he was with Shah 

Alam. He cannot say whether Shah Alam was a witness. He 

deposed before the I.O. on 29.04.2009. He denied the suggestion 

that he had his involvement with the theft of fish. The name was 

inscribed in the dress. Major ‘j¡S’ was his relative. He denied the 

suggestion that he deposed falsely and that he did not see the 

accused.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.03.2009 and recorded the 

statement of the witnesses on 29.04.2009. He denied the 

suggestion that prior arrest of the appellant there was no 

witness against him. He denied the suggestion that since the 

appellant did not agree to become a witness he was falsely 

implicated and that after the occurrence both the appellant and 

witnesses remained in Peelkhana and they were in custody of 

Police and Army. He verified the service record of the 

appellant. He denied the suggestion that P.W.401 was a 

disputed witness. P.W.401 hailed from ‘D’ company and the 

appellant Sadar Company but of same Battalion. The appellant 



 

 

7220 

was taken on remand on 7.07.2009 for 5 days and his 

confessional statement was recorded on 13.07.2009. He denied 

the suggestion that he obtained the confession of the appellant 

under coercion.  

The confession of the appellant Lance Naik Md. Jahangir 

Alam (C.S.A.387), runs as under- 

“Na 13/12/1988 Cw p−e ¢pf¡q£ f−c ®k¡Nc¡e L¢lz 2005 p−e 24 

l¡C−gm hÉ¡V¡¢mu¡e ¢fmM¡e¡ Y¡L¡u ®k¡Nc¡e L¢lz Na 25/02/09 a¡¢lM 

pL¡m 7.30 O¢VL¡u Nmg j¡−W k¡Cz j−’l ¢h¢iæ ®mM¡ pq ®Qu¡l 

p¡S¡−e¡l L¡S L¢lz ®jSl n¡q Bmj Bj¡−cl L¡S ®cMi¡m Ll¢R−me 

Nmg j¡−Wz ®hm¡ 9.30 V¡l ¢c−L …¢ml në ö−ea f¡Cz ®c±−s 24 l¡Cx 

hÉ¡V¡¢mu¡e H k¡Cz 12.30 V¡ fkÑ¿¹ hÉ¡l¡−L AhÙÛ¡e L¢lz j¤−M¡nfs¡ ¢h¢X 

Bl pcpÉ−cl j¡C−L ®O¡oe¡ ö−e e£−Q ®e−j 24 l¡C−gm hÉ¡V¡x ®L¡−a 

k¡Cz 573 ew Q¡C¢eS l¡C−gm ¢e−u ®L¡Çf¡e£ A¢g−p B¢pz ®pM¡−e AÙ» 

¢eu¡ Ae¤j¡e på¡ 6.30 ¢j¢eV fkÑ¿¹ AhÙÛ¡e −eCz l¡a 19.00 O¢VL¡l 

¢c−L l¡−al M¡e¡ M¡Ju¡l SeÉ ®j−p k¡Cu¡ M¡e¡ M¡Cz l¡a 21.00 V¡l 

¢c−L plL¡l£ ®O¡oZ¡ ®n¡e¡l fl 24 l¡C−gm hÉ¡Vx ®L¡−a AÙ» Sj¡ ®cCz 

AÙ»Sj¡ ®ch¡l fl ®L¡Çf¡e£ A¢g−p H−p ®V¢h−ml e£−Q O¤¢j−u b¡¢Lz 

26/02/09 a¡¢lM 7.30 V¡u m¡C−e k¡Cz ®hm¡ 14.30 fkÑ¿¹ °p¢eL m¡C−e 

b¡¢Lz ®hm¡ 3.30 V¡l ¢c−L ®S¢pJ ¢h¢ôw Hl f¡n ¢c−u p¡c¡ ®f¡o¡−L 
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Ju¡m Vf¢L−u BaÈ£−ul h¡p¡u  k¡Cz 3/3/09 a¡¢l−M ¢fmM¡e¡u ®k¡Nc¡e 

L¢lz 23/4/09 a¡¢lM f¤¢mn ®NËga¡l L−lz ” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.401 is the eye witness to the occurrence. He saw the 
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appellant with arms and identified him properly with his 

regiment No. His solitary evidence appears worthy of credit. 

The confession of the appellant- ‘j¤−M¡nfs¡ ¢h¢X Bl pcpÉ−cl j¡C−L 

®O¡oe¡ ö−e e£−Q ®e−j 24 l¡C−gm hÉ¡V¡x ®L¡−a k¡Cz 573 ew Q¡C¢eS l¡C−gm 

¢e−u ®L¡Çf¡e£ A¢g−p B¢p’ appears inculpatory in nature. It finds 

corroboration by the evidence P.W.401 and bears substance to 

his offence under Section 382 of the Penal Code. Although he 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W.336, the confession recording Magistrate also 

certified his confession as voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Jahangir Alam 

(C.S.A.387) stated in his confessional statement- 

“12.30 V¡ fkÑ¿¹ hÉ¡l¡−L AhÙÛ¡e L¢lz j¤−M¡nfs¡ ¢h¢X Bl pcpÉ−cl 

j¡C−L ®O¡oe¡ ö−e e£−Q ®e−j 24 l¡C−gm hÉ¡V¡x ®L¡−a k¡Cz 573 ew 

Q¡C¢eS l¡C−gm ¢e−u ®L¡Çf¡e£ A¢g−p B¢pz ®pM¡−e AÙ» ¢eu¡ Ae¤j¡e 

på¡ 6.30 ¢j¢eV fkÑ¿¹ AhÙÛ¡e −eCz l¡a 19.00 O¢VL¡l ¢c−L l¡−al M¡e¡ 

M¡Ju¡l SeÉ ®j−p k¡Cu¡ M¡e¡ M¡Cz l¡a 21.00 V¡l ¢c−L plL¡l£ ®O¡oZ¡ 

®n¡e¡l fl 24 l¡C−gm hÉ¡Vx ®L¡−a AÙ» Sj¡ ®cCz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 401 deposed-  

‘cw_g‡a¨ c¨v‡iW MÖvD‡Û Mvox¸wj ª̀æZ mwi‡q †bq| AvwRg cv‡Uvqvix 

Avgvi Awabvq‡Ki Mvox mwi‡q †bq| jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i 

A ¿̄ Qvov †KD _vK‡j ¸wj Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn 

A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 74911 kwdDj 54793 bvwQi, 67569 

eyjeyj, 74730 dqRyjøvn, 74274 AvRnvi, 77525 wmcvnx gvgyb, 54815 
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Rvnv½xi, 67660 Av‡bvqvi mn Av‡iv A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv 

†mbv Awdmvi‡`i †LvR Ki‡Z _v‡K|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.389 Lance Naik/53824 Md. Musa 

Mollah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.173 Naik Md. Monir Hossain 

 P.W.247 Lance Naik Med. Asstt. Md. Nazrul Islam 

 P.W.358 Md. Momenul Hassan, Magistrate 

 P.W.443 Lance Naik Md. Shahidul Islam and   

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.173 Naik Md. Monir Hossain deposed that he joined 

on 17.02.2009 in Sadar Rifle Battalion from 32 Rifle Battalion. 

On 25.02.2009, since he had no duty, he was waiting in the 

Barak. At 9.25 A.M. he heard firing from Darber Hall. From 

veranda he came to see BDR personnel were running towards 
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Barak. He also found some BDR personnel with mask and to ask 

other BDR personnel to come down and to take arms saying that 

army had killed BDR persons. At 10.30 A.M. he found RP NO. 

The Appellant Lance Naik 53824 Md. Musa Mollah, Sepoy 

72087 Safiqul Islam, Sepoy 65857 Lokman to enter into Barak 

with arms...............................................................  

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. on 07.03.2011. Before that he did not 

depose anywhere. He know Maj. Md. Abul Hassan, MTO of 

Sadar of Rifle Batalion. He denied the suggestion that he made a 

written statement before him. He remained on the 2nd floor of the 

Barak and there was 6 BDR persons in his room. He and another 

one came from outside and the rest 4 were permanent members. 

To his right side Sepoy Wahid and to the east of Wahid Lance 

Naik Musa Mollah used to live. Sepoy Safiqul Islam, Sepoy 

Lokman Hossain and Sepoy Altaf Hossain were his roommates. 

He deposed before the I.O. that some BDR personnel were with 

mask. Musa Mollah hailed from Sadar Battalion at the time of 

occurrence. He cannot say his father’s name. He hailed from 

Bhola. He denied the suggestion that he did not know Musa 
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Mollah. He deposed the I.D number of Musa Mollah and also 

identified his picture. He did not go to any law enforcing agency 

or lodged any G.D. on 26.02.2009. He denied the suggestion that 

he did not see Lance Naik Musa with arms. After the occurrence 

he obtained promotion. He denied the suggestion that for the 

cause of making false evidence, he was rewarded with his 

promotion. 

P.W.247 Lance Naik Med. Asstt. Md. Nazrul Islam 

deposed that on 25.02.2009 he was performing as veterinary 

surgeon. While he was at poultry farm at about 9.30 he came to 

hear firing sound from the side of Darber and to see BDR 

personnel to run around. Among them he identified 47286 Naik 

Najrul, 77979 A. Rouf, 51063 Shahidullah, 69020 Sepoy 

Nazmul, the appellant 53824 Musa Mollah and 53565 Shawkat 

with arms and agitated mood. At about 18.30 he left Peelkhana 

and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that he witnessed all from farm office keeping himself aside. He 

provided treatment of the animals sitting in the office. He denied 

the suggestion that he made contradictory statements before I.O. 
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He did not happen to meet with I.O. excepting in deposing his 

statement. The appellant was his badge mate. He can’t say 

whether the appellant left Peelkhana. He denied the suggestion 

that he did not see the appellant with arms.  

 P.W.358 Md. Momenul Hassan, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

13.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 648 and his 

signature 648/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him from CID. The 

Appellant was in police custody for 5 days. He did not 

complain him of torture. He denied the suggestion that he did 

not provide the appellant sufficient time for reflection and that 

he did not follow the provisions of 164/364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession.  

P.W. 443 Lnk.  Md. Shahidul Islam deposed that on 

25.02.2009 he was at Sadar Battalion. At 8.30 A.M. he found 
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some BDR personnel together in the field of 44 Battalion. 

Among them he could identify 63952 Rezaul with SMG and to 

run with BDR personnel. He heard firing at 9.30 from Darber. 

From mess, he came to see 63952 Rezaul to run with SMG. 

Thereafter, he took shelter on 4th floor of Barak. At 10.00 A.M. 

he came to see many BDR personnel with arms. Among them he 

could identify 63952 Sepoy Rezaul Karim, the appellant 53824 

Musa Mollah, 35210 Habilder Rashid, 58925 Sepoy Mir Abu 

Hanif, 52781 Habibullah, 53562 Moniruzzaman, 41106 

Sudhangshu Ranjan Acharjee and , 63952 Rezaul. 

In cross-examination on behalf of the appellant, Rashid 

Sheikh, he denied the suggestion that he ran away. R.Ps. were 

without arms. He denied the suggestion that he came to cook 

room at 9.35 and could not see the accused with arms. He cannot 

say whether accused remained in Darber till 9.30 A.M.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.04.2009 and taken on 

remand for 5 days. He recorded the statement of P.W.443 on 

18.08.2009. At the time of recording the statements of P.Ws. 
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247 and 443, the appellant was in custody. P.W.443 deposed 

that after the occurrence he ran away.  On 26.02.2009 the 

appellant had his ARP duty with Monjur Elahi.  

The confession of the appellant Lance Naik Md. Musa 

Mollah (C.S.A.389), runs as under- 

“Avwg  weMZ  15/12/1988 mv‡j  we,wW,  Avi G †hvM  w`B| wewfbœ  

RvqMvq PvKix  Kivi ci  2007 mv‡j  we,wW, Avi  wcj Lvbvq †hvM 

†`b|†K› ª̀xq  Avi wc‡Z ivB‡djm  cywjk  wnmv‡e †hvM  w`B| weMZ  

25/02/2009 Bs‡iRx  mKvj  6.30Ð 12.00 Uv  ch©š—  we,wW, Avi  4  

b¤¦i †M‡U  Avi, wc,  wWDIwU wQj| wWDwU‡Z  Avwg Qvov nvwej`vi  

Aveyj  Kvjvg, wmcvnx †imvDj Bmjvg, wmcvnx  Rmxg DwÏb, wmcvnx 

mvB ỳi  Kg©iZ wQj|  Abygvb  9.05/9.10 Uvi w`‡K  G, G, wR,†jt  

K‡Y©j  gÄyi  Gjvnx †PŠayix  Iqvi‡jm †m‡U Kj w`‡q †MU eÜ Kivi 

wb‡`k©  w`‡j †MU eÜ K‡i  w`B| Abygvb   9.20 Uvi w`‡K  `ievi n‡ji 

w`‡K †Mvjv¸wji  kã  ïb‡Z cvB | Abygvb  9.30Ð9.40 Uvi mgq  

GK`j  mk ¿̄ we,wW, Avi  ( Abygvb  20/25 Rb) gyL euvav  Ae¯nvq ¸wj 

Ki‡Z Ki‡Z †M‡U G‡m  Ae¯nvb †bq|  Zv‡`i g‡a¨ ỳRb  Avgv‡`i 

w`‡K  A ¿̄  a‡i  Avgv‡`i‡K †KvZ †_‡K  A ¿̄  wb‡q  Avm‡Z e‡j| A ¿̄  

bv wb‡j ¸wj K‡i †g‡i †djvi  ûgwK †`q| Avgiv †MU †Q‡o †Kv‡Zi 

w`‡K iIqvbv nB|  cÖkvmwbK  fe‡bi mvg‡b †cŠ‡Q  Avwg cÖkvmwbK 
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fe‡bi wfZ‡i Xy‡K  jywK‡q _vwK| Ab¨  PviR‡bi  mv‡_  Avi  †`Lv 

nqwb| Abygvb   3.00 Uvi  w`‡K cÖkvmwbK  feb †_‡K †ei  n‡q  jvB‡b  

hvIqvi †Póv  Kwi| c‡_  ỳRb  mk ¿̄   we,wW, Avi  Avgv‡K  AvUK  K‡i  

A ¿̄ †bqvi  Rb¨ e‡j  Ges  A ¿̄ bv  wb‡j  ¸wj  Kivi  ûgwK †`q| ZLb  

Avwg GKwU  ivB‡dj  wbB|  ivB‡dj wb‡q  Aviwc jvB‡b P‡j  hvB|  

Avwg  jvB‡b wM‡q  KvD‡K cvBwb|  Avwg HLv‡b Ae¯nvb  Kwi|  iv‡Z  

gvB‡K  e‡j wcjLvbvq  m¦ivóª gš¿x G‡m‡Q mevB †hb  A ¿̄  Rgv †`q|  

Avwg A ¿̄  Rgv †`qvi Rb¨ hvB  wKš‘  `xN© jvBb  _vKvq  Rgv w`‡Z 

cvwiwb|  Avevi  jvB‡b G‡m  Nywg‡q cwo| mKvj  10.00 Uvq Nyg †_‡K  

DwV|  gvB‡K  A ¿̄  Rgv †`qvi  wb‡ ©̀k  ïb‡Z cvB| †ejv Abygvb  

12.30 Uvi w`‡K †K› ª̀xq †Kv‡Z wM‡q Avgvi ivB‡dj  Rgv w`‡q  Avwm|  

26/ 02/09  Bs‡iRx  wcjLvbvq _vwK|  Avwg wcjLvbvi  evwn‡i  hvBwb| 

GB  Avgvi Revbe›`x| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and that the testimonies of P.Ws. 247 and 443 do not bear 

any substance to substantiate the aforesaid offence against the 

appellant. They both claim to see the appellant with arms. Mere 

holding arms does not constitute the offence as alleged against 

him.  P.W. 173 is a witness to supplementary C.S, a procured 

witness and thus he cannot be relied on. The evidence of 

P.W.247 also appears unreliable. He claims to identify the 

appellant while he was ruining with arms. Although he 

identified the appellant with badge No. but in view of the above 

facts it appears doubtful. P.W 443 claims to identify the 

Appellant from 4th floor of Sainik Line . His identification of 

the appellant in above manner also appears doubtful. The 

confession of the appellant ‘Abygvb   3.00 Uvi  w`‡K cÖkvmwbK  feb 

†_‡K †ei  n‡q  jvB‡b  hvIqvi †Póv  Kwi| c‡_  ỳRb  mk ¿̄   we,wW, Avi  

Avgv‡K  AvUK  K‡i  A ¿̄ †bqvi  Rb¨ e‡j  Ges  A ¿̄ bv  wb‡j  ¸wj  Kivi  

ûgwK †`q| ZLb  Avwg GKwU  ivB‡dj  wbB|  ivB‡dj wb‡q  Aviwc jvB‡b P‡j  
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hvB’ is exculpatory in nature. It is admitted by both the P.Ws 

358, the confessional recording Magistrate and P.W.654, the 

investigation officer that the appellant was taken on remand for 

5 days. It is evident that the confessional statement of the 

appellant is no more but a product of torture. The confession of 

the appellant not being true and voluntary it cannot be taken in 

to consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. 173, 247 and 443 are eye witness to the 

occurrence and they all identified the appellant properly with 

his badge No. and saw him with arms. PW.173 further 

reiterated in his cross-examination that he served together with 

the appellant and the appellant hailed from District –Bhola and 

he knew his badge No. They all were cross-examined on behalf 

of the appellant but their testimonies remained unshaken, 

untainted and unembellished. The confession of the appellant 

also appears inculpatory. It finds corroboration by the P.Ws. as 

referred above. The confession recording Magistrate, P.W.358 

duly certified it as voluntary –‘Avwg g‡b Kwi Avmvgx †¯̂”Qvq Revbe›`x 
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K‡i‡Q’. The confessional statement of the appellant being true 

and voluntary it can solely be based to support the impugned 

order of conviction and sentence of the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 



 

 

7243 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Musa Mollah 

(C.S.A.389), stated in his confessional statement- 

“Abygvb   3.00 Uvi  w`‡K cÖkvmwbK  feb †_‡K †ei  n‡q  jvB‡b  

hvIqvi †Póv  Kwi| c‡_  ỳRb  mk ¿̄   we,wW, Avi  Avgv‡K  AvUK  K‡i  

A ¿̄ †bqvi  Rb¨ e‡j  Ges  A ¿̄ bv  wb‡j  ¸wj  Kivi  ûgwK †`q| ZLb  

Avwg GKwU  ivB‡dj  wbB|  ivB‡dj wb‡q  Aviwc jvB‡b P‡j  hvB|  

Avwg  jvB‡b wM‡q  KvD‡K cvBwb|  Avwg HLv‡b Ae¯nvb  Kwi|  iv‡Z  

gvB‡K  e‡j wcjLvbvq  m¦ivóª gš¿x G‡m‡Q mevB †hb  A ¿̄  Rgv †`q|  

Avwg A ¿̄  Rgv †`qvi Rb¨ hvB  wKš‘  `xN© jvBb  _vKvq  Rgv w`‡Z 

cvwiwb|  Avevi  jvB‡b G‡m  Nywg‡q cwo| mKvj  10.00 Uvq Nyg †_‡K  

DwV|  gvB‡K  A ¿̄  Rgv †`qvi  wb‡ ©̀k  ïb‡Z cvB| †ejv Abygvb  

12.30 Uvi w`‡K †K› ª̀xq †Kv‡Z wM‡q Avgvi ivB‡dj  Rgv w`‡q  Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 173, 247 and 443 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 173 deposed-  

‘†ejv Abygvb 10.30 NwUKvi mgq m`i ivB‡dj e¨vUvwjq‡bi †K› ª̀xq 

Avi wc bs- 53824 j¨vt bv‡qK †gvt gymv †gvj−v, 72087 wmcvnx mwdKzj Bmjvg 

65857 wmcvnx †jvKgvb‡`i A ¿̄ mn jvB‡bi wfZi cÖ‡ek Ki‡Z †`wL|’ 

P.W. 247 deposed-  

‘25/2/09Avwg Mev`x cïi wPwKrmvi `vwq‡Z¡ wQjvg| gyiMxi dv‡g© Duty 

Kiv Kv‡j mKvj 9.30 wgt `ievi n‡ji w`‡K ¸wji kã ïwb| BDR m`m¨iv 

Av‡Mœqv ¿̄ wb‡q †`Šov †`Šwo Ki‡Q †`wL Avwg †`wL 77979 Avt iDd 51603 

knx ỳj−vn 69020 wmcvnx bvRgyj 47283 bv‡qK bRi“j 53824 g~Qv †gvj−v 

53565 kIKZ‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq|’ 



 

 

7248 

P.W. 443 deposed-  

‘9.30 wgt `ievi n‡j Fire nq Avwg †gQ †_‡K DËi w`‡K ZvwK‡q †`wL 

63952 †iRvDj 1wU S M G wb‡q mk ¿̄ BDR †`i m‡½ †`Šwo‡q hvB‡Z‡Q| 

‰mwbK jvB‡bi 4_© Zvjv hvB| 10.00 NwUKvq wcjLvbv Fire nq| mKj ‰mwb‡Ki 

nv‡Z A ¿̄ †`L‡Z cvB| 11.00 NwUKvq 63952 wmcvnx †iRvDj Kwig 53824 

gyQv gyj−v, 35210 nvwej`vi ewbK, 58925 wmcvnx gxi Avey nvwbd 52781 

nvweeyjøvn 53562 gwbi“j, 41106 myavsï iÄb AvP©vh 63952 †iRvDj †K mn 

A‡bK‡K †`wL mk ¿̄ Ae ’̄vq ¸wj Ki‡Z|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

 

 

 

C.S. Accused No.392 Sepoy/74698 Nazrul Islam 

Sarker. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.117 Lance Naik Md. Ismail Hossain 

 P.W.335 Dilara Alo Chandona, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.117 Lance Naik Driver Md. Ismail Hossain deposed 

that on 25.02.2009 he was a driver to Lt. Col. Kaji Halimur 

Rashid. At 9.00 A.M. he went to BDR hospital for taking his 

treatment. At 9.20 he consulted the doctor with ECG report. 

After 15/20 minutes he heard firing sound and following the 

firing sound he came to see some BDR personnel with arms. 

Among them he could identify (45794) Sepoy Shahid, (73669) 

Sepoy Sumon and the appellant (74698) Sepoy Nazrul. 

......................................................  

In cross-examination on behalf of the appellant, he stated 

that he was in the hospital in observation room when he came to 

see Nazrul 7/8 yard away to the north of the hospital he found 

him there. Hospital was 8/900 yard away from Darber Hall. He 

came to see the accused at about 10.30 to 10.45 A.M. He went to 

the hospital to see his earlier papers. On that day he was not on 

leave. He left hospital at about 10.45 / 11.00 A.M. and came 
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back to hospital at 2.30 /3.00 P.M. He denied the suggestion that 

he did not see the accused from hospital. 

 P.W.335 Dolara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

04.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 440 and her 

signature 440/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was kept on remand for 9 days. He recorded 

the statement of the appellant at 5.00 A.M. and sent him to jail 

at 5.30. He denied the suggestion that he did not provide the 

appellant sufficient time for reflection and that the appellant did 

not make any confession and that he did not certify in column 8 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he did not find any papers that P.W.117 took treatment on 

25.02.2009. He denied the suggestion that P.W.117 was a 

fictitious witness. He arrested the appellant on 25.04.2009 and 
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took him remand for 9 days. He denied the suggestion that he 

obtained the confession of the appellant under coercion.  

The confession of the appellant Sepoy Nazrul Islam 

(C.S.A.392), runs as under- 

“Avwg wmcvnx bRiæj Bmjvg †¯̂”Qvq ¯̂xKv‡ivw³ cÖ̀ vb KiwQ †h Avwg 

2000 mv‡j ivRv †g‡ni Bmjvwgqv dvwRj gv ª̀vmv †_‡K Av‡jg cvk 

Kwi| Avwg 2005 mv‡j Avgvi Lvjv‡Zv †ev‡bi ¯̂vgx BDR G Kg©iZ 

bv‡qK Avãyj nvwK‡gi civg‡k© Ges mn‡hvMxZvq GwcÖj gv‡m wcjLvbv 

BDR m`i `dZ‡i 13 e¨v‡Uwjq‡b †hvM †`B| RyjvB gv‡m PÆMÖv‡g 

evBZvj B¾‡Z †Uªwbs G †hvM`vb Kwi| 24 mßvn ci XvKv 44 ivB‡djm 

e¨v‡Uwjq‡b wi‡cvU© Kwi| Gici †_‡KB Avwg m`i `dZ‡i wWDwU ˆmwbK 

wn‡m‡e `vwqZ¡ cvjb KiwQ| 24/2/09 Bs ZvwiL cÖavbgš¿xi AvMgb 

Dcj‡¶¨ Avwg 36 ivB‡dj e¨vUvwjq‡bi ev‡¯‹Uej MÖvD‡Ûi Kv‡Q 

wbivcËv wWDwU‡Z wb‡qvwRZ wQjvg|  25/2/09  Bs ZvwiL Avwg `ievi 

nj Abyôv‡bi Rb¨ 6.00 NwUKvq cȪ ‘Z nB| euvwk w`‡j Avwg djB‡b 

ùvovB| Avgv‡`i †K 7.30 NwUKvq e¨viv‡Ki mvg‡b †_‡K wb‡q hvq, 

8.30 NwUKvq `ievi n‡j cÖ‡ek Kivq| Avwg `ievi n‡ji wfZi 

gvSvgvwS RvqMvq ewm| Abygvb 9.00 NwUKvq DG mv‡ne `ievi n‡j 

Av‡mb| kyiæ‡Z †KviAvb †ZjIqvZ nq| Gi ci DG mv‡ne ï‡f”Qv 

e³e¨i gva¨‡g `ievi ïiæ K‡ib| DG mv‡ne cÖ_‡gB cÖavbgš¿x 



 

 

7254 

c¨v‡i‡Wi cÖksmv K‡ib| Gici DG mv‡ne Wvj fv‡Zi wnmv‡e eywS‡q 

†`b| †Ljvayjvi wel‡qI cÖksmv K‡ib| e³e¨ ïiæ nIqvi Abygvb 

20/25 wgwbU ci `ievi n‡ji `w¶b c~e© †Kv‡bi Kz‡Ki `iRvi Kv‡Q 

weKU wPrKvi ïb‡Z cvB| Avgiv †`wL †h GKUv †jvK †`Š‡o DG 

g‡nv`‡qi w`‡K †ó‡Ri w`‡K Avm‡Q| Gi mv‡_ mv‡_B n‡ji wfZi mg Í̄ 

†jvK ùvwo‡q c‡o| †h ‡hw`‡K cv‡i Qz‡U hvq| AvwgI `ievi n‡ji cwðg 

cv‡k¦©i `iRv w`‡q †ei n‡q ‡`wL `w¶b cwðg Kb©v‡i BDR Gi ‡cvkvK 

civ gy‡Lvk jvMv‡bv wKQz ‡jvK nvwZqvi nv‡Z dvqvwis Ki‡Q|  Avwg Avgvi 

e¨viv‡Ki w`‡K hvIqvi mgq DËi w`‡K myjZvb MÖvD‡Û BDR ‡cvkvK 

civ A‡b‡Ki nv‡Z A ¿̄ †`wL Ges K‡qKRb †jvK wg‡j GKRb †K 

wcUv‡Z †`wL| Gici Avwg e¨viv‡K P‡j hvB| 10/15 wgwbU ci K‡qKRb 

BDR A ¿̄ nv‡Z duvKv ¸wj Ki‡Z Ki‡Z Avgv‡`i e¨viv‡Ki mvg‡b G‡m 

wewfbœ cÖKvi fqfxwZ †`wL‡q A ¿̄ nv‡Z wb‡Z e‡j Ges e‡j †h KviI 

nv‡Z A ¿̄ bv _vK‡j Zv‡K ¸wj K‡i gviv n‡e| Abygvb 10.30 NwUKvq 

Avwg A ¿̄ wb‡Z †Kv‡Z (A ¿̄vMvi) hvB| †Kv‡Z wM‡q Avwg mg Í̄ †Kv‡Zi 

`iRv fvsMv †`wL| Avgvi †Kv¤úvwbi †Kv‡Z wM‡q Avgvi bv‡g Bmy¨K…Z 

nvwZqvi bv †c‡q Avwg GKUv Pvqbv ivB‡dj †bB| nvwZqvi wb‡q †ei n‡q 

†`wL PZz©w`‡K e„wói gZ ¸wj n‡”Q| Avwg ivB‡dj wb‡q e¨viv‡K Avmvi 

c‡_ iv Í̄vq c‡o _vKv 10 ivDÛ ¸wj †bB| Avwg ivB‡d‡j ¸wj †jvW K‡i 
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GK ivDÛ dvqvi Kwi| Gici Avwg e¨viv‡K wd‡i G‡m †`wL e¨viv‡K 

†KD bvB ïay my‡e`vi †gRi RvwKi †nv‡mb‡K Lvwj nv‡Z eviv›`vq 

nuvUvnvwU Ki‡Z ‡`wL| Avwg e¨vivK †_‡K †ei n‡q cwi`dZi wewìs Gi 

DËi w`‡Ki eviv›`vq e‡m _vwK| ILv‡b 70/80 Rb BDR wQj| mevi 

nv‡ZB A ¿̄ wQj| ILv‡b Avgvi †Kv¤úvwbi ˆmwbK ivwKeyj †K †`L‡Z 

cvB| GLv‡b GK †_‡K †`o N›Uv _vKvi ci 44 ivB‡djm e¨v‡Uwjqv‡bi 

†Uªwbs †m‡U hvB| ILv‡b wKQz¶b Ae ’̄vb Kivi ci †g‡m G‡m Lvbv LvB| 

jvB‡b bvgvR c‡o  Avevi cwi`dZi wewìs Gi eviv›`vq wM‡q ewm| 

Avm‡ii bvgvR e¨viv‡K G‡m cwo| Gici ‡Uwbs †m‡U AvgMv‡Qi wb‡P 

e‡m _vwK| 26/2/09 ZvwiL mKvj ch©šÍ H MÖvD‡Û wQjvg| Gici 

e¨viv‡K G‡m †Mvmj Kwi| mKvj Abygvb 10/11 Uvi w`‡K Avevi †Uªwbs 

MÖvD‡Û hvB| 12.00 NwUKvi w`‡K Avgv‡`i‡K  e¨viv‡Ki mvg‡b dwjb 

n‡Z e‡j| bv‡qK my‡e`vi wbqvgyj ewki Avgv‡`i‡K e‡j cÖavbgwš¿ wb‡ ©̀k 

w`‡q‡Qb A ¿̄ Rgv w`‡Z, bv  w`‡j KviI `vwqZ¡ wZwb wb‡eb bv| Gici 

Avwg nvwZqvi †Kv‡Z Rgv †`B| ¸wj g¨vMwR‡b Rgv †`B| e¨viv‡K wd‡i 

G‡m †g‡m Lvbv †L‡Z hvB| H mgq AveviI ¸wji kã ïwb|  ¸wji kã 

ï‡b Lvbv bv  †L‡qB e¨viv‡K P‡j Avwm| wmwbqvi‡`i Av‡`‡k hv‡`i nv‡Z 

A ¿̄ wQj Zviv A ¿̄ †Kv‡Z Rgv w`‡q Av‡m| ỳcy‡i bvgvR civi ci 

Avgv‡`i djBb ùvo Kwi‡q wb‡ ©̀k †`qv nq †h, A‡b‡K cvwj‡q †M‡Q 

Zv‡`i BDwbdg©, RyZv †eë wewfbœ w`‡K c‡o Av‡Q †m¸‡jv wb‡q G‡m 
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R‡ov Kivi Rb¨| wb‡ ©̀k cvjb K‡i Avwg e¨viv‡K G‡m wekÖvg †bB| 

wcjLvbv †mbvevwnbx Avµgb Ki‡e GB msev` ï‡b Avwg 4.30 NwUKvi 

w`‡K †WBix dvg© Gi Iqvj UcwK‡q nvRvixev‡Mi GK †jv‡Ki evmvq wM‡q 

_vwK| ILv‡b 2 w`b _vKvi ci bvivqbMÄ Avgvi AvZ¥xqi evmvq hvB| 

1/3/09 ZvwiL wcjLvbvq Avwm| 2/3/09 ZvwiLI wcjLvbvq Avwm| 

3/3/09 ZvwiL mÜ¨vq Avwg wcjLvbvq cÖ‡ek Kwi| GB Avgvi e³e¨| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of the P.W. 117 does not bear any 

substance in establishing the offence as alleged against the 

appellant. He claims to see the appellant with arms. Merely 

holding of arms does not constitute the offence as alleged 
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against him. His identification to the appellant among many 

other rebellions also appears unreliable. His confessional 

statement as of taking arms under threat appears exculpatory in 

nature. P.W 654, the investigation officer admits that the 

appellant was taken on remand for 9 days. It is evident that the 

confessional of the appellant was obtained under coercion.  His 

above confession does not bear any evidentiary value.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 117 is the eye witness to the occurrence. He identified 

the appellant with his badge No.  He saw him with arms which 

makes it clear that he took away arms by plundering kote and 

constituted the offence under Section 382 of the Penal Code. 

The confession of the appellant ‘Abygvb 10.30 NwUKvq Avwg A ¿̄ wb‡Z 

†Kv‡Z (A ¿̄vMvi) hvB| †Kv‡Z wM‡q Avwg mg Í̄ †Kv‡Zi `iRv fvsMv †`wL| Avgvi 

†Kv¤úvwbi †Kv‡Z wM‡q Avgvi bv‡g Bmy¨K…Z nvwZqvi bv †c‡q Avwg GKUv Pvqbv 

ivB‡dj †bB| nvwZqvi wb‡q †ei n‡q †`wL PZz©w`‡K e„wói gZ ¸wj n‡”Q| Avwg 

ivB‡dj wb‡q e¨viv‡K Avmvi c‡_ iv Í̄vq c‡o _vKv 10 ivDÛ ¸wj †bB| Avwg 

ivB‡d‡j ¸wj †jvW K‡i GK ivDÛ dvqvi Kwi’  is inculpatory in nature. 

Although he was taken on remand but no evidence appears that 
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his confession was obtained under coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. P.W. 335, the confession recording 

Magistrate duly certified the confession as voluntary-‘Avmvgx 

†¯̂”Qvq ¯̂xKv‡ivwI“ K‡i‡Q’.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Nazrul Islam (C.S.A.392), 

stated in his confessional statement- 

“Abygvb 10.30 NwUKvq Avwg A ¿̄ wb‡Z †Kv‡Z (A ¿̄vMvi) hvB| †Kv‡Z 

wM‡q Avwg mg Í̄ †Kv‡Zi `iRv fvsMv †`wL| Avgvi †Kv¤úvwbi †Kv‡Z 

wM‡q Avgvi bv‡g Bmy¨K…Z nvwZqvi bv †c‡q Avwg GKUv Pvqbv ivB‡dj 

†bB| nvwZqvi wb‡q †ei n‡q †`wL PZz©w`‡K e„wói gZ ¸wj n‡”Q| Avwg 

ivB‡dj wb‡q e¨viv‡K Avmvi c‡_ iv Í̄vq c‡o _vKv 10 ivDÛ ¸wj †bB| 

Avwg ivB‡d‡j ¸wj †jvW K‡i GK ivDÛ dvqvi Kwi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 117 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 117 provides direct 



 

 

7265 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 117 deposed-  

‘9 Uvq  Avwg nv‡U©i wPwKrmvi Rb¨ BDR nmwcUv‡j hvB| 9-20 wgwb‡U 

Wv³vi‡K ECG wi‡cvU©  †`Lv‡Z hvB| 15/20 wgwbU ci ¸wji kã ïwb| wKQy¶Y 

ci wewWAvi nmwcUv‡ji mvg‡b A‡bK BDR m`m¨‡`i mk ¿̄ Ae ’̄vq †`L‡Z 

cvB| Zv‡`i g‡a¨ 45794 wmcvnx knx`, 73669 wmcvnx  mygb, 74698 wmcvnx 

bRiyj‡K  †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.394 Sepoy/75484 Md. Al Murad 

Khan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.32 Hushiar Ali M-72 Mali 

 P.W.154 Major Md. Jayedi Ahsan Habib  

 P.W.349 Md. Rashed Kabir, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.32 Hushiar Ali deposed that at about 9.30 he heard 

some public to say that BDR persons had been quarreling 

among themselves. He tried to observe from gate No.5 which 

was under lock and key. He came to see the appellant with arms 

to the west side of Darber Hall near to fountain. He also saw 

him to come forward toward gate No.5 and to enter into guard 

room. Thereafter, he heard 2/3 firing sound. After a while he 

also saw the appellant Sepoy Al Murad to move near fountain 

to the west side of Darber Hall. He identified the appellant as of 

44 Battalion.  

In cross-examination on behalf of the appellant, he stated 

that he came to know that Kahar Akanda was the investigation 

officer. He did not depose before Kahar Akanda. On 

25.02.2009 he did not sign on any paper. Usually they had no 

practice to put signature on the attending Register. His 

residence was at 16/1 Moneshor road. He used gate No.5. On 
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25.02.2009 he entered into BDR Headquarter through gate 

No.5. In the morning he had no basket and scissors with him. 

Scissors was personal and basket was official. Naik Subader 

took care of their scissors and basket. He came at 5 A.M and 

made over flower to Kabir at 7.30 A.M.  At that time he had no 

scissors and basket. He did not go to Shahbag. He did not go to 

Habilder Tareq. He knew Subader Gofran Mollik. He handed 

over Gradilous. They cultivated that flower in Peelkhana. No 

flower was brought from Shahbag. He denied the suggestion 

that he ran many a times by the pick-up of driver Tofazzal. He 

denied the suggestion that he was entrusted to carry arms. They 

were allowed to take scissors and basket in the residence. There 

were two pillers in both sides of gate No.5. He denied the 

suggestion that he deposed falsely. He denied the suggestion 

that since the gate was closed he could not see anything what 

happened inside Peelkhana. Sepoy Al Murad and Altaf hailed 

from 44 Rifle Battalion. He did not know their father’s name. 

He did not go to Peelkhana on 26.02.2009. He stood 25 yards 

away from ‘−g¡u¡l¡’. He denied the suggestion that ‘−g¡u¡l¡’ was 

400 yard away. He saw the BDR personnel with uniform. He 
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denied the suggestion that he did not know anything of the 

occurrence and that he deposed falsely.  

P.W.154 Major Md. Jayedi Ahasan Habib deposed that 

prior to the occurrence he had his posting in 40 Rifle Battalion, 

Dinajpur. He came to Peelkhana on 16.02.2009 and on the date 

of occurrence i.e. on 25.02.2009 he was in Darber. After 

commencement of Darber Sepoy Moyeen entered into Darber 

with arms. Sepoy Kajal followed Moyeen with arms. DG asked 

all to take seat. He asked General Tareq for help. DG took 

shelter to the north side of stage. Beside D.G, DDG Bari, Col. 

Anis and some others were there. He was to the south of stage. 

Col. Elahi was beside him. From Micro phone he was calling 

soldiers to maintain order. 2/3 BDR personnel held him and 

Nurul Islam. He found Sepoy Ibrahim with agitated mood. 

Sepoy Mamun took away his mobile. He found 4/5 BDR 

personnel outside Darber in aggressive mood He could identify 

Sepoy Rion and Siddique. One of them assaulted him with rod. 

Sepoy Ramjan also took away his another mobile. They also 

assaulted Maj. Nurul Islam who came forward to save him. Two 

soldiers took him on the main road. One of them was the 
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appellant Sepoy Murad of 44 Battalion. They took him on the 

2nd floor of JCO quarter. There he found an old woman and two 

children. Sepoy Barun confined him in a room under lock and 

key. Afterwards he came to know that the residence was of 

Subeder Maj. Gofran. Later on, Gofran Mallik came to his 

residence with SMG. Gofran Mallik did not ask him anything. 

Rather said ‘Hac¤l kMe H−p−Re a¡q−m b¡−Lez’ Gofran Mallik left the 

residence with his family members. He left him under the care of 

Sepoy Barun. He talked at several places with the mobile of 

Sepoy Barun. He had talk with Maj. Moyeen (Rtd) and he 

informed him all. He was replied that Prime Minister was taking 

all possible steps. After a while Gofran Mallik returned with 

arms and he told him of step taken by Prime Minister. Gofran 

Mallik became angered and wanted to talk with Prime Minister. 

Afterwards he talked with Maj. General Tareq Siddique ‘Bf¢e 

j¢ÇH qe h¡ e¡C qe ¢ia−l Army f¡W¡−he e¡z ¢ia−l Army f¡W¡−m Bjl¡ c−m 

Efc−m ¢hiJ² q−u …mn¡e he¡e£ h¡¢ld¡l¡ d¡ej¢ä pq pLm Hm¡L¡u aReR L−l 

®chz öd¤ B¢j e¡ 309 ¢V VOP ®b−L ¢h−â¡−ql B…e SÆ−m EW−hz’ Saying that 

Gofran Mallik went at gate No.4 to meet with Minister and 

M.Ps. At about 7.00 the appellant Sepoy Murad entered into 
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residence with SMG and pointed arms towards him and 

attempted to fire. However he left him. 

..........................................................  

In cross-examination on behalf of the appellant, he stated 

that on 16.02.2009 he joined in Peelkhana. He attended Darber 

in order to receive prize. He went to Darber at 7.45. It was 

scheduled at 8.00 A.M. but afterwards it shifted to 9.00 A.M. He 

stayed there. He deposed before the I.O. on 22.03.2009. He 

cannot say the exact time when violence took place in Darber. 

He remained in Darber till 10.20/10.22 hours. Till then DG was 

alive. He also found there DDG, Col. Anis, Subeder Nur Islam, 

Maj. Mumin, Maj. Roksana, Pesh Imam. During this time he did 

not find any killing in Darber. He found Sepoy Moyeen ‘S¤a¡l 

¢ga¡ ¢c−u ®h−dy l¡M¡ AhØq¡u ®c−M¢Rz’. He also found arms beside him. 

He did not take notice who put the arms there. He cannot 

recollect for how long he saw the arms there. He cannot say 

whether some body took away arms. He found Sepoy Moyeen 

alive. He did not find any blood there. He did not know Moyeen 

afterwards. He denied the suggestion that army officers killed 

him instantly. He was in the Darber when the officers were 
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making contact with mobile. He cannot say the exact time of 

such stopping. DG told ‘I meant koath should be sealed.’ He 

answered by this time, time has passed over. He deposed before 

the I.O. that rebellions were firing in Darber. He also deposed 

before the I.O. that at the command of a soldier he came out 

from Darber. He denied the suggestion that he deposed falsely 

that two soldiers took him to the main road. He cannot identify 

that Sepoy named Barun but he was dark blue colour. A girl 

named Luna also came to the residence.  I.O. did not place 

before him either Barun and Luna. He talked over mobile with 

the father of the Runa. He cannot remember who gave him the 

mobile number or father’s name of Runa. He made interview 

over media. At the time of interview before media he did not 

name of the accused. Daily Star and Protham Alo also took his 

interview. He had no personal familiarity with the accused. He 

did not depose before the I.O. that Murad hailed from 44 

Battalion. He did not go to the police station or to the Court. He 

denied the suggestion that he did not see Sepoy Murad and Rion 

that he deposed falsely. He denied the suggestion that he did not 

hear anything what was the talk of the delegation headed by the 
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DAD Towhid with Prime Minister. He came to know from 

Media. He cannot remember the name of printing media.  

   P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

13.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 550 and his 

signature 550/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.04.2009 and taken on 

remand for 15 days. He was placed before him on 13.11.2009. 

He appraise him everything but there is no reference in his 

statement. The appellant did not complain of any torture. He 

used additional paper for recording his statement. He denied the 

suggestion that the appellant was kept in the custody of the 

police for more than 15 days that the appellant did not make 

confession voluntarily and that he did not follow the provisions 

of 164 /364 of the Code of Criminal Procedure in recording his 

statement and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he perused 164 statement of the appellant. The appellant 

deposed in his 164 statement that he went to Shahbagh for 

flowers and came back to his 24 Battalion. He did not cite 

Barun either as witness or implicated him as accused. He 

arrested the Appellant on 30.04.2009 and took remand for 12 

days at 5 times. The appellant made his 164 statement after 

taking remand for 3 days on 10.01.2011. He can’t say whether 

the appellant was sent to TFI cell. He denied the suggestion that 

the appellant was put under torture and obtained his confession 

accordingly and that he was implicated falsely.  

The confession of the appellant Sepoy Md. Al Murad 

Khan (C.S.A.394), runs as under- 

“25/02/09 Bs ZvwiL Avgvi 5bs †MB‡U wWDwU _vKvq A ¿̄ mn Avwg 

wWDwU KiwQjvg| AvbygvwbK mKj 9.30  Uvq ¸jv ¸wji kã ïb‡Z cvB 

Ges †`wL †h, wmcvnx AvjZve I Avi,wc, wmcvnx †iRvDj ¸wj Ki‡Z 

Avgv‡`i 5bs †MB‡Ui w`‡K GwM‡q Avm‡Q| Avwg I MvW© KgvÛvi iwdK 

Df‡qB f‡q Dc‡i MvW© i“‡gi wfZ‡i P‡j hvB| ZLb AvjZve I 

†iRvDj Dc‡i hvq Ges dvKv ¸wj K‡i I Avgv‡`i gviwcU K‡i| 

†iRvDj †Rvi c~e©K MvW© KgvÛvi iwd‡Ki wbKU †_‡K Pvex †bq Ges 2wU 
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ivB‡dj I 2wU Gm,Gg,wR wb‡q hvq| Avwg i“‡gi  wfZi _vKv GKwU 

ivB‡dj nv‡Z wb‡q wb‡P †b‡g Avwm| iwdK e¨v‡Uwjqv‡b P‡j hvq| Avwg 

cvwbi U¨vswKi mvg‡b  wM‡q †`wL †gRi mvB`x Lywi‡q Lywi‡q †n‡U 

Avm‡Q| ZLb wmcvnx iZb †mLv‡b Av‡m| Avgiv 2Rb †gRi mvB`x 

m¨vi‡K †RwmI †KvqvU©v‡ii Kv‡Q GK my‡e`v‡ii evmvq wb‡q hvB Ges 

†mLv‡b m¨vi‡K †i‡L Avwg Avgvi 44bs e¨v‡Uwjqv‡b P‡j hvB| jvB‡b 

_vKv Ae ’̄vq gvB‡K ej‡Z ïwb hviv nv‡Z A ¿̄ wb‡e bv Zv‡`i ¸wj Kiv 

n‡e| Avwg f‡q 3q Zjvq wM‡q jywK‡q _vwK| we‡Kj 5.00 Uvi w`‡K 

5bs †MB‡U Avwm| Avmvi mgq cvwbi †dvqvivi mvg‡b 3/4 Rb gvby‡li 

(wewWAvi  ‡cvlvK cwiwnZ) jvk †`wL| Avwg MvW© i“‡g wM‡q Avgvi 

weQvbv evwa| †mLvb 7Uvq my‡e`v‡ii evmvq †h‡q Avwg  ‡gRi mvB`x 

m¨vii‡K †`L‡Z hvB| †mLv‡b 3/4 N›Uv _vwK| AvbygvwbK 10.30 ivZ 

Uvq gvB‡K †Nvlbv ïwb‡q m¦ivóª gwš¿ G‡m‡Q A ¿̄ Rgv wb‡e| ZLb Avwg 

†K› ª̀xq †Kv‡Z hvB Ges  Avgvi nv‡Z _vKv A ¿̄wU m¦ivóª gš¿xi wbKU Rgv 

†`B| Rgv w`‡q jvB‡b P‡j Avwm| jvB‡b iv‡Z Nywg‡q _vwK| c‡ii w`b 

ỳcyi ch©š— jvB‡bB wQjvg| 2.30 Uvq gvB‡K ïwb †h, 3wK‡jv wgUv‡ii 

g‡a¨ KvD‡K bv _vK‡Z| ZLb Rvwb †h mevB Civil †cvlvK c‡o 

cvjv‡”Q| AvwgI Civil  †cvlvK c‡o  †WBix dv‡g©i KvQ w`‡q †`qvj 

UcKv‡q cvwj‡q hvB| c‡i miKvix †Nvlbv ï‡b 1 ZvwiL †MB‡U Avwm 
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Ges 3/3/09 Bs ZvwiL wcjLvbvi wfZ‡i cÖ‡ek Kwi| GB Avgvi 

Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and testimonies of P.Ws.32 and 154 do not constitute any 

offence as alleged against the appellant. They merely claim to 

see the appellant with arms. P.W.32 saw the appellant through 

gate No. 5 which apparently appears doubtful in view of the 

facts and circumstances of the case.  From the evidence of P.W. 

154 it appears that the appellant took him to a safe shelter in the 

residence of Subedar Major Gofran. Their above evidence in no 

way constitute the offence under section 382 of the Penal Code. 
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P.W.154 admits in his cross-examination-‘Avwg wgwWqv‡Z mv¶vrKvi 

w`qvwQjvg| mv¶vrKv‡i Avmvgx‡`i bvg ewjbvB’. His evidence thus 

appears tempered and tutored. The confessional statement of 

the appellant is exculpatory in nature. He took up arms being 

threatened. More so, P.W.348, the confessional recording 

Magistrate and P.W.654, the investigation officer both admit 

that the appellant was taken on remand for 13/15 days and thus 

his confession apparently appears a product of torture and it 

bears no evidentiary value.      

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 32 and 154 are eye witnesses to the 

occurrence and they both saw the appellant with arms. It is 

evident that he took away arms by plundering Kote and thus 

committed the offence under Section 382 of the Penal Code. 

His confession ‘Avwg i“‡gi  wfZi _vKv GKwU ivB‡dj nv‡Z wb‡q wb‡P 

†b‡g Avwm’ appears inculpatory in nature. Although he was taken 

on remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. Mere 

taking on remand does not render the confession involuntary.  
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P.W 349, the confession recording Magistrate duly certified it 

as voluntary-‘Avmvgx †¯̂”Qvq †`vl ¯̂xKvi K†i‡Q e‡j Avgvi wbKU cªZxqgvb 

nq’.  The confession of the appellant being voluntary and true it 

can solely be based to support the impugned order of conviction 

and sentence against the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   



 

 

7283 

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Al Murad Khan 

(C.S.A.394) stated in his confessional statement- 

“Avwg I MvW© KgvÛvi iwdK Df‡qB f‡q Dc‡i MvW© i“‡gi wfZ‡i P‡j 

hvB| ZLb AvjZve I †iRvDj Dc‡i hvq Ges dvKv ¸wj K‡i I 

Avgv‡`i gviwcU K‡i| †iRvDj †Rvi c~e©K MvW© KgvÛvi iwd‡Ki wbKU 

†_‡K Pvex †bq Ges 2wU ivB‡dj I 2wU Gm,Gg,wR wb‡q hvq| Avwg 

i“‡gi  wfZi _vKv GKwU ivB‡dj nv‡Z wb‡q wb‡P †b‡g Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 32 and 154 provide 

direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 32 deposed-  

‘mKvj 9.45 wgt n‡e ZLb| 5bs †MU ZLb Zvjv jvwM‡q †`q| Avwg 44 

e¨vUvwjq‡bi wmcvnx AvdZvd‡K `ievi n‡ji cwðg cv‡k¦© †dvqvivi wbKU A ¿̄ 

nv‡Z †`wL| wmcvnx AvjZvd A ¿̄ nv‡Z 5bs †M‡U Avm‡Z _v‡K I MvW©i“‡g 

cÖ‡ek K‡i| ZLb MvW©i“‡gi 2/3 wU ¸wji kã cvB| wKQz¶b ci wmcvnx 

AvjZvd I MvW© wmcvnx Avj gyiv` A ¿̄ wb‡q †`Šwo‡q `ievi n‡ji cwðg cv‡k¦© 

†dvqvivi wbKU hvq| wb‡Riv 2wU A ¿̄ iv‡L evKx A ¿̄ wewj K‡i| GB 2Rb‡K 

`ievi n‡ji w`‡K ¸wj Ki‡Z ‡`wL|’ 

P.W. 154 deposed-  

‘Avwg gvB‡µv‡dv‡b ˆmwbK‡`i kvšÍ n‡Z Aby‡iva Kwi| 2/3 Rb ˆmwbK 

Avgv‡K I byi“j Bmjvg‡K a‡i †d‡j Avwg wmcvnx Beªvnxg‡K A ¿̄mn D‡ËwRZ 

†`wL| wmcvnx gvgyb Avgvi †gvevBj †K‡o †bq| `ievi n‡ji evB‡i 4/5 Rb 

ˆmwbK‡K gvigyLx †`L‡Z cvB| G‡`i g‡a¨ wmcvnx weqb I wmwÏK‡K wPb‡Z 

cvwi| Avgv‡K GKRb ˆmwbK Avgv‡K iW Øviv AvNvZ K‡i| Ab¨ ˆmwbK igRvb  

Avgvi c‡K‡Ui Ab¨ †gvevBj wQwb‡q †bq| my‡e`vi †gRi byi“j Bmjvg Avgv‡K 

evPv‡Z GwM‡q Avmvq Zv‡KI iW Øviv AvNvZ K‡i| 2 Rb ˆmwbK Avgv‡K Main 
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†iv‡W DVvq Zv‡`i g‡a¨ GKRb‡K wPwb Zvi bvg ˆmwbK gyiv` 44 

e¨vUvwjqb|.................... ivZ 7 Uvq wmcvnx gyiv` SMG mn Avgvi K‡¶ 

cÖ‡ek K‡i †m ¸wj f‡i Avgvi w`‡K A ¿̄ ZvK K‡i e‡j Press Kwi Sir ? Avwg 

ewj †Kb Avgv‡K gvi‡e ZLb †m wKQy bv e‡j P‡j hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.395 Lance Naik/51591 Md. 

Maksudur Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.161 Habilder Md. Mokter Hossain Sarkar  

 P.W.339 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.161 Habilder Md. Mokter Hossain Sarkar deposed 

that on 25.02.2009 he was in Darber. At about 9.25 A.M. the 

armed soldiers entered into Darber and there happened disorder. 

Thereafter BDR personnel were leaving Darber. At 11 A.M he 

came out from Darber and on his way to Battalion he heard 

firing. He took shelter in 44 Battalion and therefrom he came to 
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see at ground floor of the Barak. There he found the appellant 

Sepoy 51591 Maksudur Rahman, Sepoy 60006 Rafiz Uddin, 

Sepoy 76413 Ariful, Habilder 43389 Mannan, Sepoy 77873 

Ferdous and some other BDR personnel with arms. Some of 

them were making blank fire. On 26.02.2009 at about 5.00 P.M. 

he left Peekhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that he joined in BDR on 10.11.2009 in ‘D’ Company. Mannan 

hailed from 2 Battalion. The P.T. ground and dining of 44 

Battalion were separate. 44 Battalion was 7/8 hundred yard away 

from Darber. On his way he did not happen to meet with the 

authority. None was stayed with him in Barak and he had no talk 

with anybody. At the time of terrible firing he came down. He 

denied the suggestion that he did not come down. He went to 

Barak to make a protest with other soldiers but he did not find 

any body and the situation was not so to make any protest. He 

denied the suggestion that he took his meal on that day 

threatening the cook. 44 Battalion had his own rickshaw but it 

had no number. He did not know Mannan of 44 Battalion. He 

did not see anybody either injured or dead. He denied the 
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suggestion that he did not see anybody to make firing. He denied 

the suggestion that he did not know Mannan and that he deposed 

falsely.  

   P.W.339 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

27.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 513 and his 

signature 513/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.04.2009 and taken remand 

for 4 days and placed before him on 27.08.2009. He did not ask 

the appellant of column No.6. He denied the suggestion that he 

obtained the signature of the appellant prior to recording his 

statement and that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that Sepoy 64004 Maksud was arrested and discharged 

afterwards. He denied the suggestion that being influenced he 

discharged Sepoy Maksud and implicated the appellant falsely. 
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He arrested the appellant on 26.04.2009 and took remand for 5 

days on 16.08.2009. His statement was recorded on 27.08.2009. 

He denied the suggestion that he obtained the confession of the 

appellant under oppression.  

The confession of the appellant Sepoy Md. Maksudur 

Rahman (C.S.A.395), runs as under- 

“Avwg wewWAvi wcjLvbvq wmcvnx wnmv‡e Kg©iZ wQjvg| MZ 25/2/09 

Zvs Avgvi †Uªwbs †m‡W wWDwU wQj| mKvj Abygvb 9.40 NwUKvq ¸wji 

AvIqvR ï‡b ˆmwbK jvB‡bi 5g Zjvq cvwj‡q wQjvg| Abygvb 12.00 

Uvq 5g Zjv n‡Z bx‡P †b‡g cybivq †Uªwbs †m‡W hvevi c‡_ 5/6 bs 

gy‡Lvkavix ˆmwbK Avgv‡K †Rvoc~e©K †Kv‡Z wb‡q GwU PvqwbR ivB‡dj 

nv‡Z †`q Ges †mwU wb‡q †Nviv‡div Ki‡Z e‡j| Gici AvavN›Uv A ¿̄ 

nv‡Z _v‡K| gy‡Lvkavixiv P‡j hvIqvgvÎ A ¿̄ Rgv w`‡q  †Uªwbs †m‡Wi 

†óv‡i cvwj‡q _vwK| ciw`b A_©vr 26/2/09 Zvs 3 wK: wg: g‡a¨ †Kvb 

†jvK _vK‡Z cvi‡e bv Ggb †Nvlbvq Abygvb 4.00 (weKvj) Uvq cÖvPxi 

Uc‡K cvwj‡q wgicyi 10 b¤̂i P‡j hvB| miKvix †Nvlbvq 3/3/09 Zvs 

wewWAvi G †hvM`vb Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code that the testimony of P.W.161 does not bear any 

substance. He claims to see the appellant with arms. Mere 

holding arms does not constitute the offence as alleged against 

the appellant under Section 382 of the Penal Code. His 

appearance at the time of occurrence inspires no confidence 

since he admitted in his cross-examination that he did not see 

any dead or injured person. The confession of the appellant-

‘Abygvb 12.00 Uvq 5g Zjv n‡Z bx‡P †b‡g cybivq †Uªwbs †m‡W hvevi c‡_ 5/6 

bs gy‡Lvkavix ˆmwbK Avgv‡K †Rvoc~e©K †Kv‡Z wb‡q GwU PvqwbR ivB‡dj nv‡Z 

†`q Ges †mwU wb‡q †Nviv‡div Ki‡Z e‡j| Gici AvavN›Uv A ¿̄ nv‡Z _v‡K’ 

also appears exculpatory in nature. He took up arms being 

threatened.  P.W.339, the confession recording Magistrate and 

P.W.654, the investigation officer admit that the appellant was 
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taken on remand for 4/5 days. It is apparent that the confession 

of the appellant is no more but a product of torture. The 

confession is neither voluntary nor true and it can’t be taken 

into consideration as evidence. No evidence appears against the 

appellant in support of the charge under Section 382 of the 

Penal Code as alleged against him.  

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡h a¡cl 

c¡h£ c¡Ju¡ ®fn Llez a¡l¡ ®pe¡h¢qe£l Ad£e Q¡L¥l£ Llhe¡’ and afterwards 

having assembled unlawfully with the sound ‘S¡N¡’ in 
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furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡Lhe¡z k¡L ®kM¡e f¡Ju¡ k¡h ®pM¡e ®jl 

®gm¡ qh’ took up arms by way of plundering kote and magazine 

and actively participated to the occurrence causing death of 74 

persons including 57 army officers and other atrocities. 

The learned Deputy Attorney General further submits 

that P.W.161 is the eye witness to the occurrence. He rightly 

identified the appellant with his badge No. He saw the appellant 

with arms. It becomes clear that he took away arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. The confession of the appellant appears 

evasive but inculpatory in nature. Although the appellant was 

taken on remand for 4/5 days but no evidence appears that his 

confession was obtained by coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. It finds corroboration by the testimony 

of P.W.161. The confession of the appellant being true and 

voluntary it can solely be based for the impugned order of 

conviction and sentence to the appellant.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Maksudur 

Rahman (C.S.A.395) stated in his confessional statement- 
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“Abygvb 12.00 Uvq 5g Zjv n‡Z bx‡P †b‡g cybivq †Uªwbs †m‡W hvevi 

c‡_ 5/6 bs gy‡Lvkavix ˆmwbK Avgv‡K †Rvoc~e©K †Kv‡Z wb‡q GwU 

PvqwbR ivB‡dj nv‡Z †`q Ges †mwU wb‡q †Nviv‡div Ki‡Z e‡j| Gici 

AvavN›Uv A ¿̄ nv‡Z _v‡K| gy‡Lvkavixiv P‡j hvIqvgvÎ A ¿̄ Rgv w`‡q  

†Uªwbs †m‡Wi †óv‡i cvwj‡q _vwK|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 161 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 161 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 161 deposed- 
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“c‡i Avwg 44 e¨vUvwjq‡b P‡j Avwm| bxP Zvjvq jvB‡bi mvg‡b 

ˆmwbK‡`i wPb‡Z cvwi| Zv‡`i bv¤̂vi 51591 wmcvnx gvKmy ỳi ingvb, 

60006 wmcvnx iwdR DwÏb, 76413 wmcvnx Avwidzj, 43389 nvwej`vi 

gvbœvb, 77873 wmcvnx †di‡`Šm Avjg mn A‡bK‡K †`L‡Z cvB A ¿̄ 

mn| Zv‡`i g‡a¨ †KD †KD Dc‡ii w`‡K fire K‡i|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.420 Sepoy/56861 Md. Alaududin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.220 Habilder Md. Motahar Hossain 

P.W.486 Sepoy Md. Rafiqul Islam  

P.W.360 A.E.M. Ismail Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.220 Habi. Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 
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unit. On his way 13 battalion he came to see 38557 Habilder 

Forhad Hossain, 49300 Naik Dalil, the appellant 56861 Sepoy 

Alauddin, 58611 Sepoy Anisur, 43733 Habilder Kashem, 

56796 Sepoy Motin, 66822 Sepoy Masum Ali, 79156 Md. 

Mehedi Hasan and 77667 Sepoy Ferdous to run with arms. He 

also came to see some of them to make firing. Afterwards he 

went to his residence at outside Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 until 3.30/4.00 P.M. he was his Unit. He did 

not make any contact with his any authority. He was not taken 

before any accused. He denied the suggestion that he did not 

know the appellant.  

P.W. 486 Sepoy Md. Rafiqul Islam deposed that on 

25.02.2009 he had his posting in 13 Battalion. From video 

footage he identified 68362 Zakir, 67909 Khalil, 66336 Alam 

Hossain, the appellant 56861 Alauddin. He identified the 

picture of Zakir and Alauddin, exhibit CXLVI series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference of case number in the picture. He 

denied the suggestion that the picture is not of Alauddin. He 
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reiterated that it was the picture of Alauddin with SMG in his 

hand.  

 P.W.360 A.E.M. Ismail Hossain, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

02.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 679 and her 

signature 679/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5 days. He denied 

the suggestion that he did not appraise column 5 to the 

appellant and that he did not comply the provisions of 164/364 

in recording the statement and that the appellant did not make 

any statement of committing any offence and that he did not 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  he recoded the statement of P.W.486 under Section 164 of 

the Code of Criminal Procedure. He did not refer the name of 

the appellant Alauddin. He arrested the appellant on 26.05.2009 
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and took him remand for 5 days. He denied the suggestion that 

he obtained the confession of the appellant by way of 

oppression.  

The confession of the appellant Sepoy Md. Alauddin 

(C.S.A.420), runs as under- 

“B¢j Na 24/10/1992 Cw a¡¢l−M el¢pwc£ l¡uf¤l¡ b¡e¡ q−a ¢h¢XBl 

H i¢aÑ qCz ¢pf¡q£ f−cz a¡lfl Q–NË¡−j h¡Ca¥m C‹¡a H fÐ¢nre NËqe 

L¢lz a¡lfl Q¤u¡X¡‰¡ hcm£ qCz Q¤u¡X¡‰¡ ®b−L l¡‰¡j¡¢V hlgLm, 

p¤e¡jN−” J a¡lfl 2004 p¡−m ¢fmM¡e¡ Y¡L¡u hcm£ qCz Y¡L¡u H−p 

B¢j hÉ¡V¡¢mu¡−el p¡d¡lZ ¢XE¢V L¢lz 2008 p¡−ml ¢X−pðl fkÑ¿¹ fÐ¡u 

¢ae hRl B¢j f¢lh¡l ¢e−u Y¡L¡u ¢Rm¡jz Hl j−dÉ HL hRl Q¡lj¡p 

plL¡l£ h¡p¡u Hhw h¡L£ pju ¢fmM¡e¡l h¡C−l i¡s¡ h¡p¡u b¡La¡jz 

¢X−pðl j¡−p f¢lh¡l h¡s£−a f¡¢W−u ¢cCz B¢j Af¡−lne X¡m i¡−al 

¢XE¢V L¢l e¡Cz ah¤J B¢j HC k¡hv HLh¡l 1100/- V¡L¡ ®f−u¢Rz 

Af¡−ln−e X¡mi¡−al ¢qp¡h pwpc ¢ehÑ¡Q−el ¢XE¢Vl V¡L¡ S¡¢apw−O 

¢jne ¢e−u ¢h¢XBl H ®r¡i ¢Rm h−m f−l ö−e¢R a−h B¢j H¢V S¡ea¡j 

e¡z j¡ee£u fÐd¡e j¿»£l fÉ¡−l−X B¢j Awn ¢eC e¡Cz 24/02/09 a¡¢l−M 

fÉ¡−l−X NË¡E−äl ®Qu¡l ®V¢hm p¡S¡−e¡l L¡−S ¢Rm¡jz c¤f¤−l hs M¡e¡ 

®M−u p¡l¡¢ce j¡−W L¡S L¢lz l¡−a (Af¡WÉ) öe¡−e¡ qu ®k, 25/02/09 

a¡¢lM p¡L¡m 8.00 V¡u clh¡l q−hz 25/02/09 a¡¢l−M pL¡m 07.30 
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O¢VL¡l pju hÉ¡V¡¢mu¡−el p¡j−e gmCe qCz aMeJ S¡ea¡j e¡ ®k 

clh¡l 08.00 f¢lh−aÑ 09.00 V¡l q−hz 08.00 V¡u clh¡l q−m ®N−m 

S¡e−a f¡¢l clh¡l 09.00 V¡u öl¦ q−hz clh¡l q−ml p¡j−e ¢LR¤re 

A−fr¡ L−l f−l Bjl¡ ¢ia−l fÊ−hn L¢lz B¢j ¢fRe ¢cL ®b−L 4 ew 

m¡Ce p¡j−e h¢pz Bj¡l hp¡l ÙÛ¡e ®b−L p¡j−e ®ØV−S hp¡ pLm 

A¢gp¡lz ¢X¢S J ¢X¢X¢S j−q¡cu−L ®cM¡ k¡uz Ae¤j¡e pLm 09.00 V¡l 

¢h¢XBl ®L¾cÐ£u jp¢S−cl Dj¡j p¡−qh ®L¡lBe ®am¡Ju¡a L−l clh¡l 

öl¦ L−lez ¢X¢S p¡−qh fÐd¡e j¿»£l fÉ¡−lX i¡m qJu¡l SeÉ ph¡C−L 

deÉh¡c ®cez a¡lfl X¡mi¡a Af¡−l−n−el Lb¡ h−mez Hl p¡−b  p¡−b 

h¡C−l HL¢V …¢ml ja në quz aMe ph¡C c¡¢s−u k¡u Hhw ýs ýs L−l 

®k ®k¢cL ¢c−u f¡−l ®hl q−u k¡uz B¢j J 5ew ®N−Vl ¢cL ¢c−u clh¡l 

qm ®b−L ®hl qJu¡l fb ¢c−u ®hl q−u k¡Cz h¡C−l ®c¢M clh¡l q−ml 

p¡j−e j¤−M¡nd¡l£ c¤C Se ¢h¢XBl °p¢eL m¢‰ fÉ¡¾V J ®L¡p¡ ®N¢” fs¡ 

AÙ» ¢e−u clh¡l q−ml Efl ¢c−u …¢m Ll−Rz clh¡l qm ®b−L ®hl q−u 

°p¢eLl¡ k¡l k¡l CE¢e−V k¡¢µRmz B¢j …¢ml i−u f¡−nl ®S¢pJ 

®L¡u¡VÑ¡−l Q−m k¡Cz fÐ¡u Bd¡ O¾V¡ c¡¢s−u b¡L¡lfl ®L¡u¡VÑ¡−l ®cu¡m 

Vf−L p¤C¢jw Hl f¡n ¢c−u 13 l¡C−gm hÉ¡V¡¢mu¡−e m¡C−e Q−m B¢pz 

m¡C−e ¢N−u 15/20 Se ¢h¢XBl pcpÉ−L ®c¢Mz a¡l¡ m¡C−e hp¡ ¢Rmz 

B¢jJ m¡C−e h¢pz ®hm¡ Ae¤j¡e 12 V¡l pju 4/5 Se j¤−M¡nd¡l£ 

¢h¢XBl pcpÉ H−p g¡u¡l L−l J h−m ®k, k¡l¡ HMeJ Ef−l B−R a¡l¡ 
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®ke e£−Q e¡−j Hhw ®L¡a ®b−L AÙ» ®euz aMe B¢j i−u ®L¡−a k¡Cz 

HL¢V Hp,Hj¢S ®f−u a¡ ¢eCz ®L¡−a Bj¡l AÙ»¢V f¡C e¡Cz Hp Hj¢S 

¢e−u B¢j m¡C−el ¢fR−e L¡V¡m h¡N¡e Hm¡L¡u ¢XE¢V L¢lz c¤f¤−l ®j−p 

¢N−u M¡h¡l M¡C e¡Cz 13 ew l¡C−gm hÉ¡V¡¢mue Bmg¡ ®L¡Çf¡e£l 

m¡C−el f§hÑ f¡−n e£Q am¡u ¢Rm¡jz p¡l¡l¡a m¡C−el L¡−R −b−L pL¡−m 

3ew ®N−Vl ¢c−L k¡Cz p¡l¡l¡a ¢fmM¡e¡u j¡C¢Lw qu ®k, Akb¡ …¢m e¡ 

Ll−a Bl B¢jÑ Bp−h h−m ®cu¡−ml f¡−n ¢XE¢V Ll−az Ae¤j¡e p¡−s 

cnV¡l pju ®NV ®b−L hÉ¡l¡−L H−p h−p b¡¢Lz ®hm¡ Ae¤j¡e 02.30 Hl 

pju j¡C¢Lw qu ph¡C−L AÙ» Sj¡ ®cJu¡l SeÉz B¢j AÙ» Sj¡ ¢c−u 

m¡C−e Q−m B¢pz ¢hL¡m Ae¤j¡e p¡−s Q¡lV¡u j¡C¢Lw qu ¢ae ¢Lx ¢jx 

Hm¡L¡u j¡e¤o h¡s£ ®R−s ®cu¡l SeÉz ¢h¢XBl pcpÉl¡ hm−a b¡−L ®k, 

B¢jÑ ¢fmM¡e¡u HÉ¡V¡L L−l−Rz aMe ph¡C f¡m¡−a b¡−Lz B¢jJ ®f¡o¡L 

ÙÛ−m m¤¢‰ f−s d¤¢f M¡e¡l ¢fRe ¢cL ¢c−u ®cu¡m Vf−L f¡¢m−u NË¡−jl 

h¡s£ Q−m k¡Cz p¡d¡lZ rj¡ J ®k¡Nc¡−el Mlh ö−e 01/03/09 a¡¢lM 

pL¡−m 4 ew ®N−V ¢l−f¡VÑ L¢l ¢fmM¡e¡uz OVe¡l pju B¢j Bj¡l 

®j¡h¡Cm ew- 01718-706367 q−a Bj¡l Ù»£l ®j¡h¡Cm ew!- 01721-

603622 L−uLh¡l Lb¡ h¢mz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and the testimonies of P.Ws. 220 and 486 appear vague and 

unspecified. P.W.220 also claims to see the appellant with arms 

and to run around on firing. His reference of badge No. of 

9(nine) accused including the appellant appears unusual, 

unnatural, unreliable and tutored. The evidence P.W. 486 also 

bears no substance. He claims to identify the appellant from 

video-footage showed him during investigation. His evidence 

appears inadmissible. The evidence of prosecution witnesses 

does not constitute the offence under Section 382 of the Penal 

Code as alleged against the appellant. The confession of the 

appellant –‘®hm¡ Ae¤j¡e 12 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XBl pcpÉ H−p 

g¡u¡l L−l J h−m ®k, k¡l¡ HMeJ Ef−l B−R a¡l¡ ®ke e£−Q e¡−j Hhw ®L¡a 

®b−L AÙ» ®euz aMe B¢j i−u ®L¡−a k¡Cz HL¢V Hp,Hj¢S ®f−u a¡ ¢eCz ’  
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appears exculpatory in nature. He took up arms being 

threatened. He did not make any statement to commit any 

offence. Both P.Ws. 360, the confession recording Magistrate 

and P.W.654, the investigation officer admitted that the 

appellant was taken on remand for 5(five) days. It is apparent 

that his confession is no more but a product of torture. P.W.360, 

the confession recording Magistrate failed to certify to it’s 

voluntariness. The confession of the appellant not being true 

and voluntary it can’t be taken into consideration as evidence. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 220 and 486 are eye witnesses to the 

occurrence. They rightly identified the appellant with his badge 

No. For the cause of reference of badge No. of number of 

accused their evidence can’t be considered as tutored and left 

out of consideration. Their testimonies could not be assailed or 

embellished by way of cross-examination on behalf of the 

appellant. From their evidence it appears that the appellant took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. The confession of the appellant 
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appears evasive but inculpatory in nature. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion of by way of undue influence. 

Mere taking on remand does not render the confession as 

involuntary. The evidence of P.Ws. thus appears credible, 

reliable and trustworthy. It can be relied on to support the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Alauddin (C.S.A.420), 

stated in his confessional statement- 

 “®hm¡ Ae¤j¡e 12 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XBl pcpÉ H−p 

g¡u¡l L−l J h−m ®k, k¡l¡ HMeJ Ef−l B−R a¡l¡ ®ke e£−Q e¡−j Hhw ®L¡a 

®b−L AÙ» ®euz aMe B¢j i−u ®L¡−a k¡Cz HL¢V Hp,Hj¢S ®f−u a¡ ¢eCz ®L¡−a 

Bj¡l AÙ»¢V f¡C e¡Cz Hp Hj¢S ¢e−u B¢j m¡C−el ¢fR−e L¡V¡m h¡N¡e Hm¡L¡u 

¢XE¢V L¢lz c¤f¤−l ®j−p ¢N−u M¡h¡l M¡C e¡Cz 13 ew l¡C−gm hÉ¡V¡¢mue Bmg¡ 

®L¡Çf¡e£l m¡C−el f§hÑ f¡−n e£Q am¡u ¢Rm¡jz p¡l¡l¡a m¡C−el L¡−R −b−L 

pL¡−m 3ew ®N−Vl ¢c−L k¡Cz p¡l¡l¡a ¢fmM¡e¡u j¡C¢Lw qu ®k, Akb¡ …¢m e¡ 

Ll−a Bl B¢jÑ Bp−h h−m ®cu¡−ml f¡−n ¢XE¢V Ll−az Ae¤j¡e p¡−s cnV¡l 

pju ®NV ®b−L hÉ¡l¡−L H−p h−p b¡¢Lz ®hm¡ Ae¤j¡e 02.30 Hl pju j¡C¢Lw qu 

ph¡C−L AÙ» Sj¡ ®cJu¡l SeÉz B¢j AÙ» Sj¡ ¢c−u m¡C−e Q−m B¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 220 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 486 identified him with 

video footage exhibit- CXLVI which figures him as a rebellion 

with arms.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 220 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 220 deposed-  

‘Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ iIqvbv †`B| Avmvi c‡_ 13 

e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 49300 bv‡qK `wjj, 56861 

wmcvnx AvjvDwÏb, 58611 wmcvnx AvwbQzi, 43733 nvwej`vi Kv‡kg, 56796 

wmcvnx gwZb 66822, wmcvnx gvmyg Avjx, 79156 wmcvnx †g‡n`x nvmvb, 
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77667 wmcvnx †di‡`Šm‡K A ¿̄mn †`Šov‡`Šox Ki‡Z †`wL| Zv‡`i g‡a¨ 

A‡bK‡KB ¸jv¸wj K‡i `ievi n‡ji w`‡K hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.429 Sepoy /58611 Md. Anisur 

Rahman. 

Trial court charged the appellant under Sections 

302/149/34/382/148/448 and having found guilty of the 

offences under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 220 Havilder Md. Motahar Hossain 

P.W.320 Shamima Parvin, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.220 Habilder. Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

Unit. On his way to 13 Battalion he came to see 38557 Habilder 

Forhad Hossain, 49300 Naik Dalil, 56861 Sepoy Alauddin, the 
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appellant 58611 Sepoy Anisur, 43733 Habilder Kashem, 56796 

Sepoy Motin, 66822 Sepoy Masum Ali, 79156 Md. Mehedi 

Hasan and 77667 Sepoy Ferdous to run with arms. He also 

came to see some of them to make firing. Afterwards he went to 

his residence at outside Peelkhana.  

 In cross-examination on behalf of the appellant, he 

denied the suggestion that Kashem and Forhad accompanied 

him. He can’t remember whether the accused came to Darbar. 

He left Darbar while D.G. was inviting them to listen their 

demand. He remained on duty in 13 Battalion till 11.10.2009. 

He can’t say whether the Anisur was a Sepoy of A Company. 

He also can’t say whether he attended Darbar. He denied the 

suggestion that he did not see the convict-appellant with arms.  

P.W.320 deposed that he recorded the confessional 

statement of the convict-appellant in compliance with the 

Provisions of 164/364 of the Code of Criminal Procedure. He 

identified the confessional statement of the convict appellant as 

exhibit 307 and his signature 307(1) series.  

In cross-examination on behalf of the convict-appellant. 

She stated that she recorded the statement of Anisur on 
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08.06.2009. He was arrested on 01.06.2009. The accused was in 

the custody of C.I.D. He denied the suggestion that he did not 

comply the provisions of law in recording the statement of the 

convict-appellant and the confession was not voluntary.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.06.20099 and his 164 

statement was recorded on 25.08.2009. P.W.220 deposed 

before him that D.G. directed the Sepoys not to leave Darbar. 

P.W. 220 left Darbar and went to his unit.  

The confession of the appellant Sepoy Anis Rahman 

(C.S.A.429), runs as under- 

“24/02/09 a¡¢l−M A¡¢j fÉ¡−lX L¢lz fÉ¡−lX ®n−o hÉ¡V¡¢mu¡−e A¡¢pz 

AÙ» Sj¡ ®cCz hs M¡e¡ M¡Cz ¢hL¡−m −l−ø b¡¢Lz q¡¢hmc¡l ®jSl A¡¢je¤¤m pÉ¡l 

®l¡m L¡−m f−ll ¢ce clh¡l fÉ¡−l−X q¡¢Sl b¡L¡l Lb¡ ®n¡e¡uz l¡−a O¤j¡Cu¡ 

b¡¢L 25/02/09 a¡¢lM pL¡m 7.30 V¡u clh¡−l k¡Cz clh¡l q−ml ®ial f§hÑ 

f¡−nÄ He¢pJ p¡¢sl p¡j−e −gÓ¡−l h¢pz  pL¡−m 9.00 V¡u clh¡l öl¦ quz fÐb−j 

Cj¡j p¡−qh ®L¡lA¡e ®am¡Ju¡a L−lez a¡lfl ¢X¢S pÉ¡l hJ²hÉ ®cez ¢X¢S 

pÉ¡−ll hJ²−hÉl 10/15 ¢j¢eV fl qW¡v L−l °q¯Q ö¢ez ph¡C E−W  ®k k¡l ja 

®c±s¡Cu¡ clh¡−l ®b−L ®hl q−u k¡uz A¡¢j ®c±s¡C−u m¡C−e A¡¢pz clh¡l qm 
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®b−L ®hl q−u A¡¢j g¡u¡−ll në ö¢ez m¡C−e A¡¢j q¡¢hmc¡l S¡j¡e, lqj¡e J 

A¡lJ °p¢eL−cl ®c¢Mz m¡m L¡fs h¡yd¡ −m¡LSe j¡C−L ®O¡oe¡ ¢c−u h−m m¡Ce 

®b−L ®hl qJ, AÙ» e¡J ph¡Cz  A¡¢j hÉ¡V¡¢mu−el  −L¡−a k¡C AÙ» ®eCz 5 l¡Eä 

N¤¢m ®eCz A¡¢j 2 l¡Eä g¡L¡ N¤¢m L¢lz A¡¢j a¡lfl m¡C−e k¡Cz ¢hL¡−m 3.30-

4.00 V¡l ¢c−L A¡¢j ®L¡−a ¢N−u AÙ» J N¤¢m Sj¡ l¡¢Mz p¤−k¡N h¤−T l¡a 8.00-

9.00 V¡l ¢c−L Ju¡m VfL¡Cu¡ f¡m¡Cu¡ k¡C z l¡−a jp¢S−c b¡¢Lz 26/02/09 

a¡¢l−M i¡CNÀ¡l h¡p¡ j¡¢m h¡−N b¡¢Lz  plL¡−ll ®O¡oe¡ ö−e 01/03/09 a¡¢l−M  

¢fmM¡e¡u ®N−V A¡¢pz ” 

None appears on behalf of the convict-appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 220 is the eye witnesses to the occurrence. He 

identified the appellant with his badge No. and saw him with 

arms. His identification to the appellant has not been challenged 

by way of cross-examination. He was throughly cross-

examined but his testimony could not be assailed or 

embellished in any way. His evidence thus appears credible, 

reliable and trustworthy and it can safely be relied on. The 

confession of the appellant appears inculpatory. No evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  P.W.320, the confession recording 

Magistrate duly certified it as voluntary. It finds corroboration 

by the testimony of P.W.220. The confession of the appellant 

being voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.W. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 



 

 

7329 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Anis Rahman (C.S.A.429) 

stated in his confessional statement- 
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“A¡¢j hÉ¡V¡¢mu−el  −L¡−a k¡C AÙ» ®eCz 5 l¡Eä N¤¢m ®eCz A¡¢j 2 

l¡Eä g¡L¡ N¤¢m L¢lz A¡¢j a¡lfl m¡C−e k¡Cz ¢hL¡−m 3.30-4.00 V¡l 

¢c−L A¡¢j ®L¡−a ¢N−u AÙ» J N¤¢m Sj¡ l¡¢Mz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.220 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 220 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 220 deposed- 

“A‡b‡K `ievi nj Z¨vM Ki‡Z _v‡K| Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ 

iIqvbv †`B| Avmvi c‡_ 13 e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 
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49300 bv‡qK `wjj, 56861 wmcvnx AvjvDwÏb, 58611 wmcvnx 

AvwbQzi, 43733 nvwej`vi Kv‡kg, 56796 wmcvnx gwZb 66822, 

wmcvnx gvmyg Avjx, 79156 wmcvnx †g‡n`x nvmvb, 77667 wmcvnx 

†di‡`Šm‡K A ¿̄mn †`Šov‡`Šox Ki‡Z †`wL| Zv‡`i g‡a¨ A‡bK‡KB 

¸jv¸wj K‡i `ievi n‡ji w`‡K hvq|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.432 Naik/47192 Md. Suruzzaman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.5 Let.Col. Md. Abdul Mukum Sarker 

P.W.334 A.K.M. Emdadul Haque, Magistrate 

P.W.430 JCO Subader Syed Liakot Ali (Rtd.) and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined BDR in the year 2007 from Army. On 25.02.2009 he 

had his seat in the mid of officers row. Darber started at 9.00 

A.M. with the recitation from the holly Quarn. DG made speech 

on ‘X¡m i¡a LjÑp§Q£’ and thereafter on ‘smuggling’. At one stage 
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D.G. tried to get support of the soldiers in support of his 

deliberation but he did not find any response. At that moment 

Sepoy Moyeen and Sepoy Kajol entered into Darber Hall with 

arms from left side of DG. Sepoy Moyeen came up no the stage 

and pointed arms towards DG. Under the situation soldiers 

stood up and there happened a hue and cry and soldiers began 

to run to and fro. He heard of firing sound. He came to see that 

BDR personnel taking exist of Darber Hall by breaking down 

the glass of windows to the north. He proceeded towards north 

field. He happened to meet with RP soldiers. He asked them 

about the occurrence but did not get any reply. He also came to 

see 10/ 12 soldiers to proceed towards Darber Hall with arms. 

He became afraid seeing their mood and he went towards east, 

to the training shed. Among them he could identify Sepoy 

Khandaker Shahadat, Sepoy Shahin and Sepoy Sajjad. 

Thereafter he took shelter in a store room of a two storied 

building of Sadar Rifle Battalion. He found store man Radha 

there. He closed the door of the store room. He remained there 

from 10 A.M. to 1 P.M. He came to hear terrible firing sound 

therefrom. Through window he came to see soldiers in the field 
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taking position and also see 14/ 15 soldiers in the veranda of the 

store. Among them he could identify Sepoy Sujaul, the 

appellant Naik Suruzzaman, Sepoy Akbor Hossain and Sepoy 

Safiqul Islam of 13 Battalion. Storeman asked him of his 

identity. He disclosed his identify as soldier of 25 Rifle 

Battalion. Store man asked him repeatedly to leave the place. 

.......................................................... 

 In cross-examination on behalf of the appellant, he stated 

that he simply referred the name of the accused but did not refer 

the name of his father and badge member. BDR personnel did 

not assault him since he had no rank and badge on his wearing 

apparel. He tried to escape himself by his false representation. 

In further cross-examination, he denied the suggestion that he 

did not see Suruzzaman in the P.O at the time of occurrence. 

 P.W.334 A.K.M. Emdadul Haque, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

10.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 428 and his 

signature 428/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 03.06.2009 and he gave his 

statement before him on 10.06.2010. He denied the suggestion 

that there is no reference that he was brought before him and 

that where he was kept and that he did not appraise column 5. 

The appellant was kept in his chamber. He recorded the 

statement of the appellant in his language and sent to jail at 

5.30. Statement was read over to the appellant.  

P.W. 430 JCO Sub. (Badak), Sayed Liakat Ali (Rtd)  

deposed that on 25.02.2009 he went to Darber. Sepoy Moyeen 

entered into Darber with arms. Consequently, BDR personnel 

left Darber. He also left Darber. He came to see the appellant 

47192 Suruzzaman, 37069 Anisur Rahman, 42682 Habilder 

Mahbub, 58530 Sheikh Farid, 54553 Arman, 80298 Joydeb 

Borman, 79896 Abu Hasan, 73527 Shihidul, 42534 Nazrul, 

50035 Asaduzzaman, 73105 Mosleh Uddin with arms in outside 

Darber. Thereafter he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that I.O. recorded his statement and read over it to him. There 

was grievance among the BDR personnel for their demands.  In 
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Darber Hall there was crest on the table. He did not serve in 4 

and 35 Rifle Battalions. He denied the suggestion that the 

accused Nazrul remained in Darber in order to receive his prize. 

He denied the suggestion that he could not identify the accused 

and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.5 did not depose before him the badge number of the 

appellant. The appellant was arrested on 03.06.2009. He 

recorded the statement of P.W.430 on 18.08.2009. He denied 

the suggestion that he obtained the confession of the appellant 

under oppression and that he implicated him in C.S. falsely.  

The confession of the appellant Naik Md. Suruzzaman 

(C.S.A.432), runs as under- 

“Avwg m`i ivB‡dj e¨v‡Uwjqvb, wcjLvbvq bv‡qK wn‡m‡e Kg©iZ AvwQ| 

24/2/09 Bs ZvwiL mKvj 6.00 Uv †_‡K 9.00 Uv ch©šÍ cÖavbgš¿xi 

d‡Uv‡mk‡bi Rb¨ wWwR Awd‡mi mvg‡b †Pqvi, Kv‡c©U †mU Kwi| Zvici 

m`i ivB‡d‡ji jvB‡b P‡j hvB| ỳcyi 2.00 Uvi w`‡K  Avevi Hme 

†Pqvi Kv‡c©U wb‡q wbR RvqMvq †cŠ‡Q †`B| Gici 4.00 Uvi w`‡K 

jvB‡b P‡j hvB| iv‡Z †Kw› ª̀q gmwR‡` mÜ¨v †_‡K ciw`b †fvi 6.00Uv 
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ch©šÍ MvW© KgvÛv‡ii `vwqZ¡ cvjb Kwi| Gici jvB‡b P‡j hvB| 

25/2/09 Bs ZvwiL mKvj 7.30 Uvq ivBcKm& cyi¯‹vi weZibxi Rb¨ 

ivBcKm& wewìs‡qi †`vZjv †Pqvi †Uwej ‡mU K‡i †dwUM wWDwU Kwi| 

Abygvb 9.30 Uvi w`‡K m`i jvB‡bi mvg‡b Avwm| ZLb nVvr ¸wji kã 

ïwb| †Mvjv¸wji kã ï‡b Avwg jvB‡bi 4 Zjvq wM‡q e‡m _vwK| 

Pviw`‡K gy‡Lvk cov †jvKRb e„wói gZ ¸wj K‡i| Zviv wcKAvc f¨v‡b 

wQj| gy‡Lvk cov †jvKRb wPrKvi K‡i ejwQj, hviv A ¿̄ †bI bvB, A ¿̄ 

bvI| c‡i G‡m Lvwj nv‡Z †`L‡j ¸wj Kiv n‡e| Avwg f‡q I AvZ‡¼ 

01.00 Uv †_‡K 01.30 Uvi w`‡K m`i †Kv‡Z wM‡q †mLvb †_‡K GKUv 

ivB‡dj †bB| Zv‡Z ¸wj wQj bv|  ivB‡djUv wb‡q wbivc‡` _vKvi Rb¨ 

jvB‡bi cwð‡g wbg©vbvaxb wewìs‡qi euv‡ki  duv‡K e‡m wQjvg| 26/2/09 

Bs ZvwiL ỳcyi 11.30 Uv ch©šÍ †mLv‡b Ae ’̄vb Kwi| gvB‡K A ¿̄ Rgv 

†`qvi K_v ï‡b 12.00 Uvi w`‡K †Kv‡Z wM‡q A ¿̄ †i‡L Avwm| Gici 

jvB‡b wdwi| †mLv‡b GKUz †ió wb‡q weKvj 4.30 Uvi w`‡K †WBix 

dv‡g©i cyKy‡ii `w¶b cvk w`‡q †`Iqvj Uc‡K †ei n‡q hvB| †KivbxM‡Ä 

wM‡q nvwej`vi Avkiv‡di mv‡_  †`Lv nq| Zv‡K ewj, Avgvi †Zv GLv‡b 

‡Kvb AvZ¥xq ¯̂Rb bvB| †Kv_vq hve| ZLb wZwb e‡jb †h, †ngv‡qZ cy‡i 

Avgvi ~̀i m¤ú‡K©i AvZ¥xq Av‡Q| ZLb Zvi mv‡_ H evwo‡Z hvB Ges 

†mLv‡b _vwK| wUwf‡Z †Nvlbv ï‡b 01/03/09 Bs Zvwi‡L wcjLvbvi 4 bs 

†M‡U †hvM`vb Ki‡Z Avwm| 03/03/09 Bs ZvwiL wcjLvbvi †fZ‡i 
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†XvKvq| MZ 3/6/09 Bs Zvwi‡L CID cywjk Avgv‡K wcjLvbv †_‡K 

†MÖdZvi K‡i| Avwm †¯̂”Qvq hv mZ¨ NUbv ZvB ejjvg|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and that the testimonies of P.Ws .5 and 430 do not bear any 

substance as to the offence as against the appellant. Their 

evidence also does not appear reliable and trustworthy. P.W.5 

merely identified him as Naik Surujzaman without his battalion 

and badge No. P.W.5 claims to identify the appellant through 

window of the store room. In view of the facts and 

circumstances of the case it does not appear credible and 

reliable. P.W.430 although identified the appellant with his 
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badge No. but his reference of badge No. of 11 BDR personnel 

including the appellant appears tutored and inspires no 

confidence. The confession of the appellant -‘Avwg f‡q I AvZ‡¼ 

01.00 Uv †_‡K 01.30 Uvi w`‡K m`i †Kv‡Z wM‡q †mLvb †_‡K GKUv ivB‡dj 

†bB| Zv‡Z ¸wj wQj bv| ivB‡djUv wb‡q wbivc‡` _vKvi Rb¨ jvB‡bi cwð‡g 

wbg©vbvaxb wewìs‡qi euv‡ki  duv‡K e‡m wQjvg’ appears exculpatory. It is 

neither voluntary and nor true and it can’t be taken into 

consideration as evidence against the appellant.  

 Mr. Islam, in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 



 

 

7343 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.5 and 430 are eye witnesses to the occurrence. They 

both saw the appellant with arms. P.W.5 identified the appellant 

with his battalion No. and P.W.430 identified him with his 

regiment No. The confession of the appellant appears 

inculpatory. It finds corroboration by the testimonies of P.Ws.5 

and 430. From their evidence it is apparent that the appellant 

took away arms by plundering kote and constituted the offence 

under section 382 of the Penal Code. The  confession of the 

appellant -‘ Avwg f‡q I AvZ‡¼ 01.00 Uv †_‡K 01.30 Uvi w`‡K m`i 

†Kv‡Z wM‡q †mLvb †_‡K GKUv ivB‡dj †bB| Zv‡Z ¸wj wQj bv|  ivB‡djUv 
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wb‡q wbivc‡` _vKvi Rb¨ jvB‡bi cwð‡g wbg©vbvaxb wewìs‡qi euv‡ki  duv‡K e‡m 

wQjvg| 26/2/09 Bs ZvwiL ỳcyi 11.30 Uv ch©šÍ †mLv‡b Ae ’̄vb Kwi’ appears 

evasive but inculpatory in nature. P.W.334, the confession 

recording Magistrate duly certified it as voluntary. The 

confession of the appellant being true and voluntary it can 

solely be based for the impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Suruzzaman (C.S.A.432) 

stated in his confessional statement- 

 “Avwg f‡q I AvZ‡¼ 01.00 Uv †_‡K 01.30 Uvi w`‡K m`i †Kv‡Z 

wM‡q †mLvb †_‡K GKUv ivB‡dj †bB| Zv‡Z ¸wj wQj bv|  ivB‡djUv wb‡q 

wbivc‡` _vKvi Rb¨ jvB‡bi cwð‡g wbg©vbvaxb wewìs‡qi euv‡ki  duv‡K e‡m 

wQjvg| 26/2/09 Bs ZvwiL ỳcyi 11.30 Uv ch©šÍ †mLv‡b Ae ’̄vb Kwi| gvB‡K 

A ¿̄ Rgv †`qvi K_v ï‡b 12.00 Uvi w`‡K †Kv‡Z wM‡q A ¿̄ †i‡L Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 5 and 430 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W.5 deposed-  

‘Gi ci Avwg DËi w`‡K wKQzUv AMÖmi n‡q m`i ivB‡dj e¨v‡Uwjqv‡bi 

c~e© w`‡K 1wU †`vZjv wewìs‡qi wbP Zjvq †÷vi Xy‡K cwo| †mB mgq 

Storeman ivav store G Dcw ’̄Z wQj| Avwg †XvKvi mv‡_ mv‡_ †m H store 

Gi `iRv eÜ K‡i †`q| Gici Avgiv †mLv‡b mKvj 10.00 †_‡K 13.00 NwUKv 

ch©š— A‡c¶v Kwi| H mgq evB‡i cÖPÛ †Mvjv¸wj Pj‡Z _v‡K| ˆmwbK iv 

Avgv‡`i store Gi PZzw ©̀‡K gv‡Vi g‡a¨ cwRkb wb‡q _v‡K Avwg store Gi 

Rvbvjv w`‡q j¶ Kwi 14/15 Rb A ¿̄avix ˆmwbK Avgv‡`i store Gi evivÜvq 

cwRkb wb‡q Av‡Q Avwg Zv‡`i wfZi †_‡K wmcvnx myRvDj bv‡qK myi“¾vgvb, 

wmcvnx AvKei †nv‡mb I wmcvnx mwdKzj Bmjvg mK‡jB m`i ivB‡dj 

e¨v‡Uwjqv‡bi m`m¨, Zv‡`i wPb‡Z cvwi|’ 

P.W. 430 deposed-  
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‘Avwg `ievi nj Z¨vM Kwi evB‡i A ¿̄ nv‡Z wewWAvi †`i †`wL Zv‡`i 

g‡a¨ 47192 myiæ¾vgvb, 37069 Avwbmyi ingvb, 42682 nvwej`vi gvneye, 

58530 †kL dwi`, 54553 Avigvb, 80298 Rq‡`e eg©b, 79896 Avey nvmvb, 

73527 knx ỳj 42534 bRiæj, 50035 AvQv ỳ¾vgvb, 73105 †gvm‡jn 

DwÏb‡K wPb‡Z cvwi|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.434 Sepoy/75331 Md. Lutfor 

Rahman. 



 

 

7353 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.14 Naik Md. Enamul Haque 

P.W.35 Tobbas Ali and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he came to hear 

firing sound. Afterwards he came to Signal sector and there he 

saw Deputy Commander Maj. Shah Alam who asked him to 

connect commanding officer with mobile. Signalman Uzzal 
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informed that the mobile of commandant was found switched 

off. Then operator talked with Maj. Maksumul Hakim on 

mobile. Maj. Shah Alam sought help from them having afraid 

of his life. Thereafter, they hid him in the store room. 

Afterwards he came out on varanda. Therefrom he came to see 

Commandant Lutfor Rahman to come up in his office on 2nd 

floor. At that time he came to see  Sepoy Emran, along with- 

Habilder Taher, Lance Naik Karim, Sepoy Azim Patowary, 

Sepoy Arafat Hossain, Sepoy Mijanar and others to come to the 

office of 24 Battalion with arms and they took down 

Commandant Lutfor Rahman forcibly and took him away 

towards D.G. Office in insulting manner. Prior to that 

Signalman Uzzal pushed Shah Alom in Signal room and closed 

the door. After that 15/10  BDR personnel  with arms wearing 

‘CAMO †MÄx’ attacked signal sector and entered into it breaking 

the door. Later on, the left the signal sector office. Among the 

BDR personnel who entered into the office he identified 

Signalman Shamim, the appellant Sepoy Lutfor Rahman, 

Sepoy Ziaur Rahman, Sepoy Solayman, Sepoy Monjur Elahi, 
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Sepoy Golam Mostafa, Lance Naik Kamrul and Sepoy Emdad  

.............................. 

In cross-examination on behalf of the appellant, he stated 

that his residence was at 26/2 Monesor Road. He denied the 

suggestion that he did not depose before I.O. that he came out 

from residence at 6.15. He was alone on duty at work shop. In 

the adjacent room there was three persons. They were 5 in 

number in signal sector including deputy commandant. He 

denied the suggestion that he did not depose before I.O. the 

name of deputy commandant. He did not know from which 

number he phoned the commanding officer. The armed 

rebellions were looking for the army officer. He denied the 

suggestion that he knew only army officers will be killed. 

Commanding officer came to office at about 10.50 with 

uniform and remained in the office for 10 minutes. 10/15 armed 

rebellions broke down the door of signal sector and took away 

the commandant at about 11.00 hours. They did not try to 

prevent them. Thereafter they closed the door. He did not send 

any message to high officials after taking away the 

commandant. He referred the name whom he could identify. He 
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denied the suggestion that he could not identify the accused and 

that earlier he came to Court thrice and thus saw the accused for 

the 1st time. He reiterated that he knew the accused since he 

hailed from same Battalion. He heard miking but can’t say who 

was miking. He hid himself behind the Almira for an hour. He 

denied the suggestion that he had implication to the occurrence 

and thus he did not make any protest and moved freely. He 

denied the suggestion that he did not see the accused at the time 

of occurrence and that he deposed falsely. He reiterated that he 

himself saw the accused.  

P.W. 35 Sepoy Md. Tabbach deposed that on 25.02.2009 

he had his duty at sector magazine and on that day he had with 

him Habilder Habibur, Habilder Majid, Habilder Kalam, Sepoy 

Munnaf, the appellant Sepoy Lutfor, Sepoy-Al-Amin and 

Sepoy Abu Bakkar and they had their duty from 7.00 A.M. to 

9.00 A.M. Making over the charge he went on rest at 9.00 A.M. 

At about 9.15 A.M. 14/15 rebellions entered into magazine. 

They asked to open the door and threatened their life. Among 

them, he could identify Sepoy Altaf, Sepoy Siddique, Sepoy 

Mizan of 24 Battalion and Sepoy Paltan Chakma and Sepoy 
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Mukul Alam of 24 Battalion. DAD Miraz took away arms from 

the guards on duty and kept the arms of other guards under lock 

and key. Having unarmed he could not make protest. The 

rebellions took away arms and ammunitions and locked the 

door keeping him inside.  He came out from the back door and 

see hundreds of rebellions were taking arms and firing 

rampantly. Being afraid he took shelter in 14 Battalion and on 

the following day on 26.02.2009 left Peekhana.  

Cross- examination was declined on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.14 after 66 days of the 

occurrence. He did not depose in his 164 statement that the 

appellant had talk with Maj. Shah Alom and that 10/15 

rebellions attacked signal sector. Signal office workshop were 

in separate establishments. P.W.14 did not depose before him 

that his residence was at Moneshor Road. He did not see the 

duty register. He denied the suggestion that P.W.14 did not stay 

day and night in the residence of Signalman Uzzal. He did not 
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cite Uzzal and Naik Kamal Pasha as witness. P.W.14 remained 

in workshop till 1.00 hours. He denied the suggestion that 

P.W.14 depose as he was tutored and that he did not see the 

accused and that at the time of occurrence he did not go to the 

signal sector and that Maj. Shah Alam did not refer the name of 

the accused.  There is no reference that Shah Alam was with the 

appellant till 1.00 hours. He denied the suggestion that he did 

not investigate the case properly and implicated the appellant 

falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there is 

no ingredient of offence under section 382 of the Penal Code 

and the evidence of P.W.14 does not bear any substance as to 
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the alleged offence as against the appellant. He merely 

identified the appellant along with others who appeared at 

signal sector and entered into the room by  breaking down its 

door where he took shelter. He did not disclose as of 

committing any offence as alleged against the appellant. More 

so, he merely identified the appellant with his name as Sepoy 

Lutfor Rahman without his battalion and badge number. His 

above identification is doubtful and unreliable. The testimony 

of P.W.35 also does not bear any substance against the 

appellant to his implication to the offence as alleged. He merely 

deposed that he was on duty along with the appellant. He did 

not disclose any offence committed by the appellant and as 

such he was not cross-examined on behalf of the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.14 and 35,  both are the eye witnesses to the 

occurrence. P.W.14 identified the appellant with arms along 

with others who entered into signal sector by breaking the door. 

From his evidence it is clear that the appellant took away arms 
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by plundering kote and committed the offence under Section 

382 of the Penal Code.  

The learned Deputy Attorney General however admits 

that the evidence of P.W.35 does not bear any substance. The 

solitary evidence of P.W.14 being reliable, credible and 

trustworthy it can legally be based on to support the impugned 

order of conviction and sentence in view of section 134 of the 

evidence Act.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W. 14 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 14 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 14  deposed – 

“c‡i AwabvqK j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi 

mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j 

hvq| GB NUbvi c~‡e© kvn Avjg mv‡ne‡K wmMbvj i“‡g XyKv‡bvi ci 

`iRv eÜ K‡i †`q| wmMb¨vjg¨vb D¾j| Gi ci GK`j D”Q„•Lj  

BDR ‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z CAMO ‡MÄx cwiwnZ Ae ’̄vq 

G‡m wmMbvj †mKU‡i Avµgb K‡i| Zv‡`i nv‡Zi iW I jvwV w`‡q `iRv 

†f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv wmMbvj ‡mKUi †Q‡o Awd‡mi w`‡K 
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P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ wmMbvjg¨vb kvgxg wmcvnx jyrdi 

ingvb, wmcvnx wRqvDi ingvb, wmcvnx †mvjvqgvb, wmcvnx gÄyi Gjvnx, 

wmcvnx  †Mvjvg †gv —̄dv, j¨vÝ bv‡qK Kvgi“j Ges wmcvnx Gg`v`‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.435 Sepoy/72462 Md. Ziaur 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.14 Naik Md. Enamul Haque 

P.W.35 Tobbas Ali and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he came to hear 

firing sound. Afterwards he came to Signal sector and there he 

saw Deputy Commander Maj. Shah Alam who asked him to 

connect commanding officer with mobile. Signalman Uzzal 

informed that the mobile of commandant is found switch off. 

Then operator talked with Maj. Maksumul Hakim on mobile. 
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Maj. Shah Alam sought help from them having afraid of his 

life. Thereafter, they hid him in the store room. Afterwards he 

came out on varanda. Therefrom he came to see Commandant 

Lutfor Rahman to come up in his office on 2nd floor. At that 

time he came to see  Sepoy Emran, along with- Habilder Taher, 

Lance Naik Karim, Sepoy Azim Patowary Sepoy Arafat 

Hossain, Sepoy Mijanar and others to come to the office of 24 

Battalion with arms and they took down Commandant Lutfor 

Rahman forcibly and took him away towards D.G. Office in 

insulting manner. Prior to that Signalman Uzzal pushed Shah 

Alom in Signal room and closed the door. After that 15/10  

BDR personnel  with arms wearing ‘CAMO †MÄx’ attacked 

signal sector and entered into it breaking down the door. Later 

on, he left the signal sector office. Among the BDR personnel 

who entered into the office he identified Signalman Shamim, 

Sepoy Lutfor Rahman, Sepoy Md. Ziaur Rahman, Sepoy 

Solaiman, Sepoy Monjur Elahi, Sepoy Golam Mostafa, Lance 

Naik Kamrul and Sepoy Emdad  .............................. 

Cross-examination of Arafat was adopted on behalf of 

the appellant. In such cross-examination, he stated that his 
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residence was at outside Peelkhana,  26/2 Monashor Road. He 

alone was on duty at workshop. There were three persons in the 

adjacent room. They were five in number in signal sector  

including Deputy Commandant. The armed rebellions were 

looking for the army officers. Commandant came to his office 

at 10.50 and he was with uniform. Commandant remained in 

the office for about 10 minutes. At about 11.00 A.M. the armed 

rebellions took him out from office. He did not try to prevent 

them. He also did not inform it to other officers. He closed the 

door after taking him out. He denied the suggestion that he 

could not identify the accused who took out the commandant. 

He hid himself behind the Almirah for an hour. He denied the 

suggestion that he himself was a rebellion and deposed falsely 

in order to save him.  

P. W. 35 Sepoy Md. Tabbach deposed that on 25.02.2009 

he had his duty at sector magazine and on that day he had with 

him Habilder Habibur, Habilder Majid, Habilder Kalam, Sepoy 

Munnaf, Sepoy Lutfor, Sepoy-Al-Amin and Sepoy Abu Bakkar 

and they had their duty from 7.00 A.M. to 9.00 A.M. Making 

over the charge he went on rest at 9.00 A.M. At about 9.15 
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A.M. 14/15 rebellions entered into magazine. They asked to 

open the door and threatened their life. Among them, he could 

identify Sepoy Altaf, Sepoy Siddique, Sepoy Mizan of 24 

Battalion and Sepoy Paltan Chakma and Sepoy Lutfor Alam of 

24 Battalion. DAD Miraz took away arms from the guards on 

duty and kept the arms of other guard under lock and key. 

Having unarmed he could not make protest. The rebellions took 

away arms and ammunitions and locked the door keeping him 

unside He came out from the back door and see hundreds of 

rebellions were taking arms and firing rampantly. Being afraid 

he took shelter in 14 Battalion and on the following day on 

26.02.2009 left Peekhana.  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.14 deposed that he stayed with the residence of Uzzal 

day and night on 25.02.2009. The appellant was arrested on 

11.06.2009 and took on remand for 5 days. Uzzal and Kamal 

Pasha are neither accused nor witness in the case. He denied in 
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the suggestion that he implicated the appellant in C.S. on false 

statement.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. referred above does not bear 

any substance. The identification of the Appellant by P.W.14 is 

not proper. He merely referred him as ‘Sepoy Ziaur Rahman’ 

without  his Battalion and badge No. There are as many as three 

BDR personnel named Ziaur Rahman. He claims to see the 

appellant with arms and to attack signal sector which does not 

constitute any offence under Section 382 of the Penal Code. 

The evidence of P.W. 35 is irrelevant. He did not refer the name 



 

 

7374 

of the appellant and as such he was not cross-examination on 

behalf of the appellant.    

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W 14 is the eye witness to the occurrence. He saw the 

appellant with arms and to attack signal sector. His above 

testimony could not be tainted or embellished in any way. It is 

clear that he took up arms by plundering kote and constituted 

offence under Section 382 of the Penal Code. It is true that 

P.W. 35 did not refer the name of the appellant, but the Solitary 

evidence of P.W.14 being reliable, credible, trustworthy, there 

is no legal bar to base the impugned order of conviction and 

sentence relying on it.   

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 



 

 

7379 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W. 14 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 14 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 14  deposed – 

“c‡i AwabvqK j~rdi mv‡ne‡K †U‡b wnP‡o bx‡P bvwg‡q Awd‡mi 

mvg‡bi iv —̄v w`‡q Acgvb RbK fv‡e DG Gi Kvh©̈ vj‡q w`‡K P‡j 

hvq| GB NUbvi c~‡e© kvn Avjg mv‡ne‡K wmMbvj i“‡g XyKv‡bvi ci 

`iRv eÜ K‡i †`q| wmMb¨vjg¨vb D¾j| Gi ci GK`j D”Q„•Lj  

BDR ‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z CAMO ‡MÄx cwiwnZ Ae ’̄vq 

G‡m wmMbvj †mKU‡i Avµgb K‡i| Zv‡`i nv‡Zi iW I jvwV w`‡q `iRv 

†f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv wmMbvj ‡mKUi †Q‡o Awd‡mi w`‡K 

P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ wmMbvjg¨vb kvgxg wmcvnx jyrdi 

ingvb, wmcvnx wRqvDi ingvb, wmcvnx †mvjvqgvb, wmcvnx gÄyi Gjvnx, 

wmcvnx  †Mvjvg †gv —̄dv, j¨vÝ bv‡qK Kvgi“j Ges wmcvnx Gg`v`‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.443 Sepoy/61844 Md. Akbar 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.5 Let.Col. Md. Abdul Mukum Sarker 

P.W.358 Md. Momenul Hassan, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined BDR in the year 2007 from Army. On 25.02.2009 he 

had his seat in the mid of officers row. Darber started at 9.00 

A.M. with the recitation from the holly Quarn. DG made speech 

on ‘X¡m i¡a LjÑp§Q£’ and thereafter on ‘smuggling’. At one stage 

D.G. tried to get support of the soldiers in support of his 

deliberation but he did not find any response. At that moment 

Sepoy Moyeen and Sepoy Kajol entered into Darber Hall with 

arms from left side of DG. Sepoy Moyeen came up to the stage 

and pointed arms towards DG. Under the situation soldiers 

stood up and there happened a hue and cry and soldiers began 

to run to and fro. He heard of firing sound. He came to see that 

BDR personnel taking exist of Darber Hall by breaking down 

the glass of windows to the north. He proceeded towards north 

field. He happened to meet with RP soldiers. He asked them 

about the occurrence but did not get any reply. He also came to 
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see 10/ 12 soldiers to proceed towards Darber Hall with arms. 

He became afraid seeing their mood and he went towards east, 

to the training shed. Among them he could not identify Sepoy 

Khandaker Shahadat, Sepoy Shahin and Sepoy Sajjad. 

Thereafter he took shelter in a store room of a two storied 

building of Sadar Rifle Battalion. He found store man Radha 

there. He closed the door of the store room. He remained there 

for 13 hours till 10.00 A.M. of the next date. He came to hear 

terrible firing sound therefrom. Through window he came to 

see soldiers in the field taking position and also see 14/ 15 

soldiers in the veranda of the store. Among them he could 

identify Sepoy Sujaul, Naik Suruzzaman, the appellant Sepoy 

Akbor Hossain and Sepoy Safiqul Islam of 13 Battalion. 

Storeman asked him of his identity. He disclosed his identify 

soldier of 25 Rifle Battalion. Store man asked him repeatedly to 

leave the place. .......................................................... 

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 as many as 50 Battalion were there. He 

cannot say how many Battalions participated in Peekhana on 

BDR week. There was no separate security for Darber Hall. 
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Darver Hall stands towards west of Peekhana. There were 5 

doors to the east. To the east of Hall there was a store on the 

date of occurrence. Darber was packed up. Dr. Major Anee had 

his seat to his right and he had his seat 30' away from the stage. 

There was a kitchen attached to Darber Hall. He did not know 

earlier the two BDR personnel who entered first with arms. The 

said two BDR persons rushed to the stage directly with arms. 

Lt. Col. Shams, commander 44 Rifle Battalion was present in 

the Darber. He (Lt. Col. Shams) identified Sepoy Kajol of 44 

Battalion. Sepoy Moyeen also entered with arms. He also came 

to know that said BDR personnel entered with arms. He denied 

the suggestion that neither Col. Shams nor any BDR personnel 

identified those two soldiers with arms. Prior to him Maj. 

Khaled chased Kajol but he escaped. He did not see Kajol to 

make fire. He denied the suggestion that Kajol did not enter 

into Darber Hall and that he did not see him to run away from 

Darber Hall. He reiterated that he saw Kajal with arms. He 

remained there for about 10 minutes. Coming out from Darber 

Hall he went on 2nd floor of a old building. The building had no 

number.  The store room was about 25'/15'. It had doors on both 
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sides. It was east –west in length. Storeman Radha was there 

with him. Prior to the occurrence he came to see Sepoy Sujaul, 

Naik Suruzzaman, Sepoy Akbor Hossain, Sepoy Safiqul Islam 

of Sadar Rifle Battalion on 28.02.2009 and 19.02.2009 while he 

went to get his uniform. He cannot say how many BDR 

personnel he identified on that day.  The accused Akbor did not 

serve under him but Akbor was with name and badge. He 

denied the suggestion that he did not see Akbor with arms on 

that day. He cannot say the number of Sepoy Akbor and also 

the number of Kajol. He also cannot say how many soldiers 

were there named Akbor and Kajol at the time of occurrence in 

Peekhanal. He cannot say whether there was video camera in 

the Darber Hall. He cannot say whether in the video there was 

picture of Kajol and Akbor. He also cannot say whether finger 

print of accused was taken after the occurrence.  He denied the 

suggestion that accused Kajol and Akbor could not be identified 

with the finger print as of killing arms on the date of 

occurrence.  

 P.W.358 Md. Momenul Hassan, Magistrate deposed that 

he recorded the confessional statement of the appellant on 
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29.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 637 and his 

signature 637/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not appraise column 5 to the 

appellant and that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.5 on 27.03.2009 and 

arrested the appellant on 23.06.2009. From 27.03.2009 to 

23.06.2009 the appellant was on duty in Peekhana. P.W.5 was 

of 27 Battalion but attached with Sadar Battalion. He did not 

depose when he came at Darbar. P.W. 5 did not depose the 

badge number of appellant. He did not ascertain the position of 

store room in sketch map. He did not cite storeman Radha as 

witness. He denied the suggestion that he obtained the 

confessional statement under oppression and implicated him 

falsely.  
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The confession of the appellant Sepoy Md. Akbar 

Hossain (C.S.A.443), runs as under- 

“Avwg 27/06/1996 mv‡j we.wW.Avi G †hvM w`B| 17/11/06 Bs‡iRx 

XvKv we.wW.Avi wcjLvbvq mshy³ nB| weMZ 25/02/2009 Bs‡iRx mKvj 

7.30Uvq dj Bb nB| Avgv‡`i BDwbU †_‡K `iev‡i hvIqvi Rb¨ 

cbiRb Avjv`v K‡i| `iev‡ii Av‡kcv‡k wWDwU Kivi Rb¨ AviI 15/16 

Rb Avjv`v K‡i| Awdmvi †g‡mi mvg‡b U«vwdK c‡q‡›U mKvj 10.00 Uv 

†_‡K Avgvi wWDwU Kivi K_v nq| Av‡`k wb‡ ©̀‡ki ci 8.30 Uvi w`‡K 

e¨viv‡K P‡j Avwm| e¨viv‡K ï‡q _vKve ’̄vq Abygvb 9.30 Uvi w`‡K 

†Mvjv¸wji kã ïb‡Z cvB| `iRv Ly‡j wK n‡q‡Q Rvbvi †Póv Ki‡j 

†`L‡Z cvB †h, `ievi n‡ji w`K †_‡K we.wW.Avi m`m¨iv †`Šov †`Šwo 

K‡i e¨viv‡Ki w`‡K Avm‡Q| fq †c‡q AvwgI i“‡g Xy‡K hvB| mKvj 

Abygvb 10.30 Uvi w`‡K gvBK ïb‡Z cvB †h, mevB‡K A ¿̄ wb‡Z wb‡ ©̀k 

†`qv n‡”Q Ges A ¿̄ bv wb‡j †g‡i †dj‡e e‡j ûgwK w`‡”Q| Mvwo‡Z K‡i 

wKQy¶Y ci ci G‡m A ¿̄ bv wb‡j †g‡i †djvi ûgwK w`‡q hvq| GK 

ch©v‡q eva¨ n‡q Abygvb 12.30 Uvi w`‡K m`i ivB‡dj e¨vUvwjq‡bi 

†Kv‡Z hvB Ges GKwU ivB‡dj wb‡q Avevi e¨viv‡K P‡j Avwm| mvivw`b 

A ¿̄ mn Avgvi i“‡g Ae ’̄vb Kwi| mÜ¨vi ci A ¿̄ †Kv‡Z †i‡L Avwm| 

Zvici †_‡K jvB‡b Ae ’̄vb Ki‡Z _vwK| 26/02/09 Bs‡iRx weKvj 

Abygvb 3.30Uvi w`‡K wmwfj †cvkv‡K †R.wm.I †KvqvU©v‡ii cvk w`‡q 
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Iqvj UcwK‡q cvwj‡q hvB| miKvix wb‡ ©̀k ï‡b 1/03/09 Bs‡iRx 

wcjLvbvq Avwm| MZ 03/03/09 Bs‡iRx wcjLvbvq XywK| weMZ 

23/06/09 Bs‡iRx wcjLvbv †_‡K cywjk †MÖdZvi K‡i| GB Avgvi 

Revbe›`x|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that P.W.5 duly identified the appellant as Sepoy Sepoy Ali 

Akbor of Sadar Battalion. From his evidence it appears that the 

appellant and other accused who detained him were with arms. 

It is evident that the appellant took away arms by plundering 

kote and committed offence under Section 382 of the Penal 

Code. The confession of the appellant –‘mKvj Abygvb 10.30 Uvi 

w`‡K gvBK ïb‡Z cvB †h, mevB‡K A ¿̄ wb‡Z wb‡ ©̀k †`qv n‡”Q Ges A ¿̄ bv wb‡j 

†g‡i †dj‡e e‡j ûgwK w`‡”Q| Mvwo‡Z K‡i wKQy¶Y ci ci G‡m A ¿̄ bv wb‡j 

†g‡i †djvi ûgwK w`‡q hvq| GK ch©v‡q eva¨ n‡q Abygvb 12.30 Uvi w`‡K m`i 

ivB‡dj e¨vUvwjq‡bi †Kv‡Z hvB Ges GKwU ivB‡dj wb‡q Avevi e¨viv‡K P‡j 

Avwm’ is evasive but inculpatory in nature and it finds 

corroboration by the evidence of P.W.5. No evidence appears 

that his confession was obtained under coercion or by way of 

undue influence. P.W.358, the recording Magistrate certified it 

as voluntary. The confession of the appellant being voluntary 

and true it can solely be based for the impugned order of 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 



 

 

7392 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  



 

 

7395 

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Akbor Hossain 

(C.S.A.443) stated in his confessional statement- 
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“ mKvj Abygvb 10.30 Uvi w`‡K gvBK ïb‡Z cvB †h, mevB‡K A ¿̄ wb‡Z 

wb‡ ©̀k †`qv n‡”Q Ges A ¿̄ bv wb‡j †g‡i †dj‡e e‡j ûgwK w`‡”Q| 

Mvwo‡Z K‡i wKQy¶Y ci ci G‡m A ¿̄ bv wb‡j †g‡i †djvi ûgwK w`‡q 

hvq| GK ch©v‡q eva¨ n‡q Abygvb 12.30 Uvi w`‡K m`i ivB‡dj 

e¨vUvwjq‡bi †Kv‡Z hvB Ges GKwU ivB‡dj wb‡q Avevi e¨viv‡K P‡j 

Avwm| mvivw`b A ¿̄ mn Avgvi i“‡g Ae ’̄vb Kwi| mÜ¨vi ci A ¿̄ †Kv‡Z 

†i‡L Avwm| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.5 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 5 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 5 deposed- 

“ˆmwbK iv Avgv‡`i store Gi PZzw ©̀‡K gv‡Vi g‡a¨ cwRkb wb‡q _v‡K 

Avwg store Gi Rvbvjv w`‡q j¶ Kwi 14/15 Rb A ¿̄avix ˆmwbK 

Avgv‡`i store Gi evivÜvq cwRkb wb‡q Av‡Q Avwg Zv‡`i wfZi †_‡K 

wmcvnx myRvDj bv‡qK myi“¾vgvb, wmcvnx AvKei †nv‡mb I wmcvnx 

mwdKzj Bmjvg mK‡jB m`i ivB‡dj e¨v‡Uwjqv‡bi m`m¨, Zv‡`i wPb‡Z 

cvwi|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.448 Lance Naik /53562 Md. Monirul 

Islam Talukder.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.349 Md. Rashed Kabir, Magistrate 

P.W.443 Lance naik Md. Shahidul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

04.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 542 and his 

signature 542/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.06.2009 and placed before 

him on 04.07.2009 and kept in his chamber but there is no 

record in his statement. There is also no  reference how long he 

was in police custody. He denied the suggestion that the 

appellant did not make any confession of committing any 

offence.  

P.W. 443 Lance Naik Md. Shahidul Islam  deposed that 

on 25.02.2009 he was at Sadar Battalion. At 8.30 A.M. he found 

some BDR personnel together in the field of 44 Battalion. 

Among them he could identify 63952 Rezaul with SMG and to 

run with BDR personnel. He heard firing at 9.30 from Darber. 

From mess, he came to see 63952 Rezaul to run with SMG. 

Thereafter, he took shelter on 4th floor of Barak. At 10.00 A.M. 
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he came to see many BDR personnel with arms. Among them he 

could identify 63952 Sepoy Rezaul Karim, 53824 Musa Mollah, 

35210 Habilder Rashid, 58925 Sepoy Mir Abu Hanif, 52781 

Habibullah, the appellant 53562 Moniruzzaman, 41106 

Sudhangshu Ranjan Acharjee and , 63952 Rezaul. 

In cross-examination on behalf of the appellant, he stated 

that he was alone on duty at R.P. He went to R.P. officer room at 

9.30 and thereafter he came to soldiers mess. He remained in 

Sepoy mess till 11.30. He denied the suggestion that till 11.30 he 

moved at different places. He did not see any officer in mess 

area. He denied the suggestion that the accused did not make 

fire. He worked at dairy firm. He supplied milk in accordance 

with ticket. He denied the suggestion that for mis-appreciation 

milk of dairy he was awarded punishment. He denied the 

suggestion that he had participation in the rebellion. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.06.2009 and taken on 

remand for 9 days. He denied the suggestion that the hearing 
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power of the appellant was damaged by electric shock and that 

he obtained the confession of the appellant under coercion.  

The confession of the appellant Lance Naik Md. Monirul 

Islam (C.S.A.448), runs as under- 

“MZ 25/02/09 Bs ZvwiL `ievi n‡j mKvj 8.00 NwUKvq `ievi 

†kvbvi Rb¨ hvB| AvbygvwbK 9.00 NwUKvq wWwR g‡nv`q e³e¨ †`Iq 

ïi“ Ki‡j GKRb †jvK †MwÄcov wWwR g‡nv`‡qi mvg‡b hvq| ZLb 

`ievi  n‡j e‡m _vKv †jvKRb †QvUvQywU ïi“ K‡i| ZLb AvwgI †mLvb 

†_‡K  †ei n‡q Avgvi ‰mwbK jvB‡b P‡j Avwm| Mvox‡Z K‡i GK`j 

†jvK‡K ej‡Z ïwb †h, hviv ZLbI  A ¿̄ †bq bvB, Zv‡`i Z¶ywb A ¿̄ 

†bIqvi wb‡ ©̀k  †`Iqv n‡jv| bZyev Zv‡`i‡K ¸wj K‡i nZ¨v Kiv n‡e| 

Avwg GK_v ï‡bI Avgvi i“‡gi g‡a¨ jywK‡q wQjvg| 12.30 Uvq  Lvbv 

LvIqvi Rb¨ †m‡j †M‡j 2/3 Rb Avgv‡K e‡j †h A ¿̄ bv wb‡j nZ¨v Kiv 

n‡e| ZLb Avwg cÖv‡bi f‡q †Kv‡Z wM‡q GKwU PvBwbR ivB‡dj wb‡qwQ| 

ivB‡dj wb‡q jvB‡b P‡j Avwm| mvivivZ jvB‡bB wQjvg| c‡ii w`b 

26/2/09 Bs ZvwiL gvB‡K †Nvlbv ï‡b †ejv 2.30 Uvq †Kv‡Z wM‡q A ¿̄ 

Rgv †`B| †ejv AvbygvwbK 4.30 Uvi w`‡K †mbv evwnbxi Avµg‡bi K_v 

ï‡b wcjLvbv †_‡K cvwj‡q hvB| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-
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appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and that the testimony of P.W.443 bears no substance to 

the offence under Section 382 of the Penal Code as alleged 

against the appellant. He merely saw the appellant with arms 

and to make firing. Although, he identified the appellant with 

his badge No. but in view of the facts and circumstances of the 

case the reference of badge No. of as many as 8 BDR personnel  

appears tutored and unreliable. Merely carrying arms by the 

appellant does not constitute the offence under Section 382 of 

the Penal Code. The confession of the appellant-‘ Avwg cÖv‡bi f‡q 

†Kv‡Z wM‡q GKwU PvBwbR ivB‡dj wb‡qwQ| ivB‡dj wb‡q jvB‡b P‡j Avwm’ 

appears exculpatory. He took up arms being threatened. More 

so, P.W.654 , the investigation officer admits that the appellant 
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was taken on remand for 9 days. The confession of the 

appellant thus apparently appears neither voluntary nor true and 

it can’t be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.443 is an eye witness to the occurrence. He identified 

the appellant properly with his badge No. and he saw him with 

arms and to make firing. It is clear from his evidence that the 

appellant took up arms by plundering kote and committed the 

offence under Section 382 of the Penal Code. The confession of 

the appellant –‘ ZLb Avwg cÖv‡bi f‡q †Kv‡Z wM‡q GKwU PvBwbR ivB‡dj 

wb‡qwQ| ivB‡dj wb‡q jvB‡b P‡j Avwm’ appears inculpatory in nature. 

No evidence appears that his confession was obtained under 

coercion or by way of undue influence.  Mere taking on remand 

does not render the confession involuntary. P.W.349, the 

confessional recording Magistrate duly certified it as voluntary. 

The confession of the appellant finds corroboration by the 

testimony of P.W.443. His confession being voluntary and true 

it can solely be based for conviction and sentence to the 

appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Monirul Islam 

(C.S.A.448) stated in his confessional statement- 
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“ 12.30 Uvq  Lvbv LvIqvi Rb¨ †m‡j †M‡j 2/3 Rb Avgv‡K e‡j †h 

A ¿̄ bv wb‡j nZ¨v Kiv n‡e| ZLb Avwg cÖv‡bi f‡q †Kv‡Z wM‡q GKwU 

PvBwbR ivB‡dj wb‡qwQ| ivB‡dj wb‡q jvB‡b P‡j Avwm| mvivivZ 

jvB‡bB wQjvg| c‡ii w`b 26/2/09 Bs ZvwiL gvB‡K †Nvlbv ï‡b †ejv 

2.30 Uvq †Kv‡Z wM‡q A ¿̄ Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.443 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.443 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 443 deposed – 
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“9.30 wgt `ievi n‡j Fire nq Avwg †gQ †_‡K DËi w`‡K ZvwK‡q †`wL 

63952 †iRvDj 1wU S M G wb‡q mk ¿̄ BDR †`i m‡½ †`Šwo‡q 

hvB‡Z‡Q| ‰mwbK jvB‡bi 4_© Zvjv hvB| 10.00 NwUKvq wcjLvbv Fire 

nq| mKj ‰mwb‡Ki nv‡Z A ¿̄ †`L‡Z cvB| 11.00 NwUKvq 63952 

wmcvnx †iRvDj Kwig 53824 gyQv gyj−v, 35210 nvwej`vi ewbK, 

58925 wmcvnx gxi Avey nvwbd 52781 nvweeyjøvn 53562 gwbi“j, 

41106 myavsï iÄb AvP©vh 63952 †iRvDj †K mn A‡bK‡K †`wL mk ¿̄ 

Ae ’̄vq ¸wj Ki‡Z|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.450 Habilder/45445 Sree Ananda 

Kumar Ghosh.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.349 Md. Rashed Kabir, Magistrate 

P.W.448 Naik Asstt. Munshi Farid Ahmed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

19.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 545 and his 

signature 545/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was in police custody for 11 days. He 

appraised the Appellant that he was not given in police custody. 

He denied the suggestion that the statement of the appellant is 

not a confession.  

P.W. 448 Naik Assistant Munsi Farid Ahmed deposed that 

on 25.02.009 he was in Darber. When violence took place he 

came out from Darber at gate No.5 and took shelter at 3rd floor 

of 44 Battalion. At 10.00/ 10.30 on the night he came to see 

63720 Raihan, 75336 Saidur with arms. Afterwards he came 

back to M.I room. On 26.02.2009 on his way to his residence he 

further came to see 46136 Habilder Nasir, the appellant 45445 

Ananda Kumar, 56894 Abul Hossain, 71692 Alamgir, 71349 

Mahfuz with arms. At evening he left BDR through dairy firm. 
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In cross-examination, he stated that he deposed before I.O. 

on 02.04.2009 in New Market Police Station Case. At the 

instance of violence in Darber he came back to M.I. room of 44 

Battalion and remained there. He deposed before I.O. that he 

came to see the accused on 26.02.2009. He joined in Peekhana 

on 15.01.2009. He was an office assistant. He denied the 

suggestion that he deposed falsely being tutored and that he did 

not see the accused with arms. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 01.07.2009 and took remand 

for 14 days at 2 times. He denied the suggestion that he 

obtained the confession of the appellant under oppression. He 

stated that he recorded the statement of P.W.448 on 02.04.2009. 

In that statement there is the reference of New Market Case 

No.9 dated 06.04.2009. It happened wrongly. P.W. 446 deposed 

before him that for the cause of back pain and since the gates 

were closed he could not left Peekhana and thus remained in MI 

room and on the following morning he moved towards family 

quarters leaving Peekhana. He denied the suggestion that he 
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prepared the statement of P.W.448 on his own way and 

implicated the appellant falsely.  

The confession of the appellant Habilder Sree Ananda 

Ghosh (C.S.A.450), runs as under- 

“MZ 25/02/09 Bs ZvwiL mKvj 6.00 Uv †_‡K cwi®‹vi Kivi Kv‡R 

wb‡qvwRZ wQjvg| 8/30 Uvi w`‡K KvR †kl K‡i jvB‡b G‡b bv¯—v Kwi| 

AvbygvwbK 9Uv 9.30 Uvi w`‡K ¸wji kã ïwb‡Z cvB| µ‡gB Zv evo‡Z 

_v‡K| ZLb Avwg †cQ‡b aycx Lvbvi  †cQ‡b wM‡q e‡m _vwK| AvbygvwbK 

mgq 11.30 Uv 12.00 Uvi w`‡K GKbRb gy‡Lvk avix †jvK G‡m Avgv‡K 

¸wj Ki‡Z D`¨Z nq Ges Avgv‡K e‡j †Zvi Kv‡Q A ¿̄ †bB †Kb? 

ZvovZvwo A ¿̄ nv‡Z wb| ZLb Avwg cÖvb f‡q wbi“cvq n‡q 44 bs 

e¨vUvwjqv‡bi †Kv‡Zi mvg‡b c‡o _vKv GKwU ivB‡dj nv‡Z †bB Ges 50 

wU ¸wj †bB| G¸‡jv wb‡q Avwg aycxLvbvi †cQ‡b wM‡q e‡m _vwK| 

mvivivZ †mLv‡bB e‡m wQjvg| Avgvi mv‡_ nvwej`vi bvwQi wQj| Ii 

nv‡ZI A ¿̄ wQj| 26/2/09 Bs ZvwiL jvB‡b wM‡q Avgvi c¨v‡K‡U  _vKv 

bv¯—v LvB| bv¯—v †L‡q cybivq aycx Lvbvq hvB| †ejv 12.30 Uvi w`‡K 

jvB‡b A ¿̄ Rgv †`Iqvi ‡Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B| ¸wjI 

Rgv †`B| wcjLvbvi wfZ‡i †jvKRb Kg _vKvq weKv‡j WvBix dvg© Gi 

†`qv‡ji Ici wcjLvbvi evB‡i P‡j hvB| miKvix †Nvlbv ï‡b 3/3/09 

Bs ZvwiL wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.448 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. Although he 

identified the appellant with badge No. but in view of the facts 

and circumstances of the case his reference of the badge of as 

many as 7 BDR personnel including the appellant appears 

tutored and unreliable. He claims to see the appellant merely 

with arms.  Holding of arms does not constitute the offence 

under Section 382 of the Penal Code as alleged against the 

appellant. The confession of the appellant –‘ AvbygvwbK mgq 11.30 
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Uv 12.00 Uvi w`‡K GKbRb gy‡Lvk avix †jvK G‡m Avgv‡K ¸wj Ki‡Z D`¨Z 

nq Ges Avgv‡K e‡j †Zvi Kv‡Q A ¿̄ †bB †Kb? ZvovZvwo A ¿̄ nv‡Z wb| ZLb 

Avwg cÖvb f‡q wbi“cvq n‡q 44 bs e¨vUvwjqv‡bi †Kv‡Zi mvg‡b c‡o _vKv 

GKwU ivB‡dj nv‡Z †bB Ges 50 wU ¸wj †bB| G¸‡jv wb‡q Avwg aycxLvbvi 

†cQ‡b wM‡q e‡m _vwK’ appears exculpatory in nature. He took up 

arms being threatened. P.W.349, the confession recording 

Magistrate and P.W.654, the investigation officer admit that the 

appellant was taken on remand for 11/14 days. The confession 

of the appellant thus apparently appears a product of torture and 

it can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.448 is the eye witness to the occurrence. He identifies 

the appellant duly with his badge No. and he saw him with 

arms. It is clear that he took up arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inclupatory 

in nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 
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way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.349, the confessional 

recording Magistrate duly certified to its voluntariness. It finds 

corroboration by the testimony P.W.448. The confession being 

voluntary and true and it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Habilder Sree Ananda Ghosh 

(C.S.A.450) stated in his confessional statement- 

“ AvbygvwbK mgq 11.30 Uv 12.00 Uvi w`‡K GKbRb gy‡Lvk avix †jvK 

G‡m Avgv‡K ¸wj Ki‡Z D`¨Z nq Ges Avgv‡K e‡j †Zvi Kv‡Q A ¿̄ †bB 

†Kb? ZvovZvwo A ¿̄ nv‡Z wb| ZLb Avwg cÖvb f‡q wbi“cvq n‡q 44 bs 

e¨vUvwjqv‡bi †Kv‡Zi mvg‡b c‡o _vKv GKwU ivB‡dj nv‡Z †bB Ges 50 

wU ¸wj †bB| G¸‡jv wb‡q Avwg aycxLvbvi †cQ‡b wM‡q e‡m _vwK| 

mvivivZ †mLv‡bB e‡m wQjvg| Avgvi mv‡_ nvwej`vi bvwQi wQj| Ii 

nv‡ZI A ¿̄ wQj| 26/2/09 Bs ZvwiL jvB‡b wM‡q Avgvi c¨v‡K‡U  _vKv 

bv¯—v LvB| bv¯—v †L‡q cybivq aycx Lvbvq hvB| †ejv 12.30 Uvi w`‡K 

jvB‡b A ¿̄ Rgv †`Iqvi ‡Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B| ¸wjI 

Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.448 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.448 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 448 deposed – 

“c‡i cwðg cv‡k¦© †`Iqvj w`‡q †ei nB I 5bs †M‡U hvB| 44 

e¨vUvwjq‡b Z„q Zvjvq Ae ’̄vb †bB| ivwÎ 10/10 1/2 Uvq 63720 

ivqnvb, 75336 mvB ỳj‡K A ¿̄ mn †`wL| c‡i M I iæ‡g wd‡i hvB| 

26/2/09 mKvj †ejv evmvq hvIqvi mgq 46136 nvwej`vi bvwQi, 

45445 Avb›` Kzgvi 56894 Aveyj û‡mb, 71692 AvjgMxi 71349 

gvndzR‡K A ¿̄ mn †`wL|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.451 Sepoy Asstt./78113 Md. Golam 

Rabbani.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.87 Sepoy Md. Sohel Rana 

P.W.330 Mrs. Minhaj-um-Munira, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.87 Shohel Rana deposed that on 25.02.2009 at 9.30 

he was in Barak. Later on, some BDR personnel asked all in the 

Line to come down. Accordingly he came down and came to 

see the appellant 78113 Sepoy Rabbani, 77593 Sepoy Zakir 

and others with arms and agitated mood. They were firing 

towards Darbar and saying- ‘wewWAvi G †mbv Awdmvi _vK‡e bv’. 

 In cross-examination on behalf of the Appellant, he 

stated that I.O. read over the statement to him. He deposed 
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before the I.O. that BDR personnel had grievance. The 

Appellant Golam Rabbani was an office assistant. He can’t say 

whether he was on duty on telephone. He joined in Rajshahi 

Sector. He denied the suggestion that the appellant hid himself 

on 25.02.2009 and that he did not see him and that the appellant 

was an innocent and he deposed falsely.  

P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

12.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 367 and her 

signature 367/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.07.2009 and his statement 

recorded on 12.07.2009. The appellant was taken on remand for 

8 days. The appellant did not complain of any torture. He 

appraised column 5 to the appellant and recorded the statement 

in the language of the appellant. He signed the additional 

papers. He denied the suggestion that he did not follow the 

provisions of law in recording the statement of the appellant.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he perused the confessional statement of the appellant. The 

appellant was taken on remand for 8 days at 2 times. The 

appellant joined in Rajshahi sector on 01.03.2009. He denied 

the suggestion that on joining the appellant was taken at 

Rajshahi and Bogra Cantonment. He shown the appellant arrest 

on 01.07.2009. He recorded the statement of P.W.87 on 

28.03.2009. P.W.87 did not depose before him to go to the 

residence of Lance Naik Ataur. He denied the suggestion that 

he obtained the confession of the appellant under oppression 

and that he implicated him falsely.  

The confession of the appellant Sepoy Asstt. Md. Golam 

Rabbani (C.S.A.451), runs as under- 

“24−n ®ghÐ¦u¡l£ c¤f¤l 2V¡ ®b−L 25 a¡¢lM pL¡m 9.00 fkÑ¿¹ A¡¢j 

®V¢m−g¡e duty ®a ¢Rm¡jz¢L¿º Head cleark e¡ Bp¡u 9.00V¡l flJ 

A¡j¡−L duty Ll−a quz 9.20 O¢VL¡l ¢c−L A¡¢j fÐQä …¢m l (pwk¤š² 

f¡a¡-1) A¡Ju¡S öe−a f¡C ¢mM¡e¡l ®ia−lz A¡e¤j¡¢eL 10.00V¡l ¢c−L 

A¡j¡l A¢gp 44 l¡C−gm hÉ¡V¡¢mu¡−e Hl p¡j−e HL¢V ¢fL A¡−f 5/7 

Se j¤−M¡nd¡l£ H−p fÐQä ®N¡m¡…¢m Ll−a b¡−Lz a¡−cl−L A¡¢j ¢Qe−a 
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f¡¢l e¡Cz a¡l¡ hm−a b¡−L AÙ» q¡−a ®a¡m e¡ q−m …¢m L−l ®j−l ®gmhz 

HC Lb¡ hm−a hm−a a¡l¡ A¡j¡−L e£−Q e¡j¡u Hhw AÙ» a¡L L−l 

®L¡−al ¢c−L ¢e−u k¡uz ®L¡−a ¢N−u A¡¢j HLV¡ l¡C−gm ®eC Hhw 30 

l¡Eä …¢m ®eCz®L¡a ®b−L, f−l h−m ®L¡u¡VÑ¡l N¡XÑ ®b−L h¤−mV fÐ¦g 

SÉ¡−LV ¢eCz JM¡e ®b−L A¡¢j pl¡p¢l A¢gp hÉ¡l¡−L Q−m A¡¢pz 25 

a¡¢lM p¡l¡l¡a m¤¢L−u b¡¢Lz 26 a¡¢lM pL¡m 9.00V¡l ¢c−L hÉ¡l¡−Ll 

p¡j−e ¢pf¡q£ pqL¡l£ q¡¢jc−L AÙ» q¡−a c¡¢s−u b¡L−a ®c¢Mz −pC pju 

A¡−l¡ A−e−L AÙ» q¡−a ®c±s¡−c±¢s Ll−a ®c¢Mz a¡−cl L¡E−L ¢Qe−a f¢l 

e¡Cz c¤f¤l 2.00V¡l ¢c−L j¡C¢Lw öe−a f¡C ®k, AÙ» Sj¡ ¢c−a q−hz 

aMe hÉ¡l¡L −b−L ®hl q−u H−p ®L¡−a AÙ» Sj¡ ®cCz SÉ¡−LV J …¢m J 

Sj¡ ®cCz  Sj¡ ¢c−u hÉ¡l¡−L Q−m A¡¢pz 4V¡l ¢c−L ®cM−a f¡C ®m¡LSe 

®c±s¡−c±¢s Ll−R, ¢fmM¡e¡ ®b−L ®hl q−u k¡−µRz A¡¢jJ ®f¡m¢VÊ g¡jÑ Hl 

®fR−el ®cu¡m Vf−L Q−m k¡Cz q¡S¡l£h¡N ¢c−u h¡¢s−a Q−m k¡Cz 

®V¢m¢in−el Mhl ö−e 01 a¡¢l−M l¡Sn¡q£ pcl cç−l ®k¡N ¢cCz ®pM¡e 

®b−L A¡j¡−L l¡Sn¡q£ LÉ¡¾Ve−j¾V f−l h…s¡ LÉ¡¾Ve−j¾V  H ¢e−u k¡uz 

f−l ¢fmM¡e¡u ¢e−u A¡−pz” 

None appears on behalf of appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 87 is the eye witness to the occurrence and he saw the 

appellant with arms. It appears from his evidence that the 

Appellant took away arms by plundering kote and thus 

constituted the offence as alleged against the appellant. He 

further affirmed his identification in his cross-examination- 

‘Avmvgx †Mvjvg ieŸvbx Awdm mnKvix’.The confession of the appellant 

–‘ A¡e¤j¡¢eL 10.00V¡l ¢c−L A¡j¡l A¢gp 44 l¡C−gm hÉ¡V¡¢mu¡−e Hl p¡j−e 
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HL¢V ¢fL A¡−f 5/7 Se j¤−M¡nd¡l£ H−p fÐQä ®N¡m¡…¢m Ll−a b¡−Lz a¡−cl−L 

A¡¢j ¢Qe−a f¡¢l e¡Cz a¡l¡ hm−a b¡−L AÙ» q¡−a ®a¡m e¡ q−m …¢m L−l ®j−l 

®gmhz HC Lb¡ hm−a hm−a a¡l¡ A¡j¡−L e£−Q e¡j¡u Hhw AÙ» a¡L L−l ®L¡−al 

¢c−L ¢e−u k¡uz ®L¡−a ¢N−u A¡¢j HLV¡ l¡C−gm ®eC Hhw 30 l¡Eä …¢m 

®eCz®L¡a ®b−L, f−l h−m ®L¡u¡VÑ¡l N¡XÑ ®b−L h¤−mV fÐ¦g SÉ¡−LV ¢eC’ is 

inculpatory and it finds corroboration by the evidence of 

P.W.87. Although the appellant was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W.330, the recording 

Magistrate certified it as voluntary. The confession of the 

appellant being voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Asstt. Md. Golam Rabbani 

(C.S.A.451) stated in his confessional statement- 

“A¡e¤j¡¢eL 10.00V¡l ¢c−L A¡j¡l A¢gp 44 l¡C−gm hÉ¡V¡¢mu¡−e Hl 

p¡j−e HL¢V ¢fL A¡−f 5/7 Se j¤−M¡nd¡l£ H−p fÐQä ®N¡m¡…¢m Ll−a 

b¡−Lz a¡−cl−L A¡¢j ¢Qe−a f¡¢l e¡Cz a¡l¡ hm−a b¡−L AÙ» q¡−a ®a¡m 

e¡ q−m …¢m L−l ®j−l ®gmhz HC Lb¡ hm−a hm−a a¡l¡ A¡j¡−L e£−Q 



 

 

7442 

e¡j¡u Hhw AÙ» a¡L L−l ®L¡−al ¢c−L ¢e−u k¡uz ®L¡−a ¢N−u A¡¢j HLV¡ 

l¡C−gm ®eC Hhw 30 l¡Eä …¢m ®eCz®L¡a ®b−L, f−l h−m ®L¡u¡VÑ¡l 

N¡XÑ ®b−L h¤−mV fÐ¦g SÉ¡−LV ¢eCz JM¡e ®b−L A¡¢j pl¡p¢l A¢gp 

hÉ¡l¡−L Q−m A¡¢pz 25 a¡¢lM p¡l¡l¡a m¤¢L−u b¡¢Lz 26 a¡¢lM pL¡m 

9.00V¡l ¢c−L hÉ¡l¡−Ll p¡j−e ¢pf¡q£ pqL¡l£ q¡¢jc−L AÙ» q¡−a c¡¢s−u 

b¡L−a ®c¢Mz −pC pju A¡−l¡ A−e−L AÙ» q¡−a ®c±s¡−c±¢s Ll−a ®c¢Mz 

a¡−cl L¡E−L ¢Qe−a f¢l e¡Cz c¤f¤l 2.00V¡l ¢c−L j¡C¢Lw öe−a f¡C 

®k, AÙ» Sj¡ ¢c−a q−hz aMe hÉ¡l¡L −b−L ®hl q−u H−p ®L¡−a AÙ» Sj¡ 

®cCz SÉ¡−LV J …¢m J Sj¡ ®cCz  ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.87 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.87 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 87 deposed – 

“25/2/09  mKvj  9.30 wgt Avwg e¨viv‡K wQjvg| c‡i wKQy wewWAvi 

m`m¨ PxrKvi K‡i  ej‡Z _v‡K jvB‡b hviv Av‡Q mevB bx‡P bvgyb| f‡q 

bx‡P bvwg| 78113 bv¤̂vi wmcvnx ieŸvbx  I 77593 wmcvnx  

RvwKi‡Kmn Ab¨‡`i A ¿̄mn D‡ËwRZ †`wL| Zviv fire Ki‡Z Ki‡Z 

`ievi n‡ji w`‡K hvB‡Z‡Q I ej‡Z‡Q wewWAvi G †mbv Awdmvi _vK‡e 

bv|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 
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needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 C.S. Accused No.452 Sepoy/72464 Mahmudul 

Hassan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.111 Lt. Col. Md. Akramuzzaman, B.A. 

P.W.336 Munshi Abdul Mazid, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.111 Lt. Col. Md. Akramuzzaman deposed that on 

25.02.2009 at 9.00 A.M. he went to Darber. At about 9.30 A.M. 

Sepoy Kajal and Moyeen entered into Darber with arms and 

pointed arms towards DG. At that time he heard firing. He also 

came out from Darber and on his way to Battalion a soldier put 

off his rank and badge.  He proceeded towards JCO mess and 

on his way he happened to meet with Sepoy Miraj.  Miraj took 

him in his room. He was given uniform of JCO and he put on 

that dress. The rebellion asked him to come out. They kept him 

under lock and key. He remained in that room till 4.30 of 

26.02.2009 and afterwards by a pickup he left through gate 

No.4. From video he identified the picture of the appellant 

Mahmudul as exhibit XXI. He knew the appellant 

Mahmudul since he was a soldier of his Battalion. He was 

found delivering speech on mike in agitated mood.  

In cross-examination on behalf of the appellant, he stated 

that in the picture there is a signature of I.O. He cannot say who 

snapped the picture. The picture was taken by ATN Bangla on 

25.02.2009 at 18.00 hours. He denied the suggestion that the 

picture was assembled afterwards for the purpose of the case 
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and it was not supplied by ATN Bangla. He heard firing sound 

from outside of Darber. He denied the suggestion that he did 

not see Sepoy Mahbub to deliver his speech before Media.   

P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

19.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 492 and his 

signature 492/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 03.07.2009 and his statement 

was recorded on 19.07.2009. The appellant was on remand for 

14 days and he was brought before him from CID. He denied 

the suggestion that he did not certify in column 9 and that the 

statement was not recorded in the language of the appellant and 

that it was not read over to the appellant and that the appellant 

did not make any confession and that he did not apply his mind 

in recording his confession.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 02.07.2009 and prayed for 

remand on 03.07.2009 and took on remand for 3 days. He 

further took the appellant on remand for 4 days on 06.04.2009. 

He also prayed for remand on 10.07.2009 producing him in the 

Court. He denied the suggestion that his remand prayer was 

rejected since the appellant was ill. He took the appellant on 

remand on 16.11.2009 and recorded the confessional statement 

of the appellant by the Magistrate on 19.11.2009. He can’t 

remember whether the appellant was physically well on 

03.07.2009. He denied the suggestion that he illegally took the 

appellant on remand once and again and obtained his 

confessional  statement by oppression and that for the cause of 

physical torture the appellant became ill till date.  

The confession of the appellant  Mahmudul Hasan 

(C.S.A.452), runs as under- 

“Avwg 2004 mv‡j BDR G XzwK| MZ 25/2/09 Zvs wcjLvbv BDR G 

wQjvg| ivB‡dj mßvn Dcj‡¶ †gRi BKgj m¨v‡ii mv‡_ KvW© weZi‡bi 

`vwq‡Z¡ wQjvg| H w`b BKevj m¨v‡ii K_vgZ Avwg Avgvi wµov‡ev‡W©i 

wewìs Gi Z…Zxq Zjvq A‡c¶v Kiv Kv‡j 9.30 Uvi w`‡K †jvKRb‡K 
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QzUvQzwU Ki‡Z †`wL| nvwej`vi ivwe euvwk †g‡i Avwg mn mKj 

†L‡jvqvi‡K wPË we‡bv`b K‡¶ †h‡Z e‡j| Avwg mn cªvq 150 Rb‡K 

Fall in Kivq| K¤úvbx KgvÛvi my‡e`vi kwdR DÏxb Avgv‡`i ILv‡bB 

_vK‡Z e‡j| cv‡ki gmwR‡`i gvB‡K †Nvlbv nq †h, `ievi n‡j 

†Mvjv¸wj n‡q‡Q| mevB‡K bx‡P bvg‡Z e‡j gvB‡K| N›Uv ỳ‡qK ci 

wµov †ev‡W©i mvg‡b 4/5 Rb gy‡Lvm avix I A ¿̄avi †jvK G‡m Avgv‡`i 

wewìs G G‡jvcv_vox fv‡e ¸wj K‡i| e‡j †h bx‡P bvg‡Z e‡j| nZ¨vi 

ûgwK w`‡q BDR Gi Dress civi Rb¨ e‡j| BDR Gi Dress c‡i 

bx‡P bvwg| bx‡P SvDMv‡Qi Kv‡Q GKwU wc Í̄j †c‡q wbB| Zv‡Z †Kvb ¸wj 

wbB| iK‡g P‡j hvB| †ejv 1 Uvq †g‡m Lvevi †L‡q iæ‡g hvB| †ejv 2
1
2  

Uvi w`‡K wZb b¤̂i †M‡U hvB| †mLv‡b RP ‡PK †cv‡ó G TV ‡`wL| †ei 

n‡q †M‡Ui Kv‡Q gU©vi, Avi Avi, †MÖ‡bW ¸wji e· BZ¨vw` Qov‡bv †`wL| 

†mLvb Kvi bv‡qK nvwej`vi gy‡Lvmciv BDR m`m¨ H¸‡jv miv‡q ivLvi 

Rb¨ wb‡ ©̀k †`q| Avwg H ¸‡jv miv‡q ivwL| GKwU Iqvi‡jm bx‡P 

covwQj| Dnv bó †`wL| Avwg Dnv Kv‡Q ivwL| nvwej`vi, j¨vÝ bv‡qK, 

(gy‡Lvm civ) Avgv‡K †mLv‡b TV mvsevw`K‡`i mv‡_ K_v ejvi Rb¨ 

ûgwK ‡`q| Zviv ej‡Z e‡j †h, gš¿x ev VIP ‡jv‡Ki mv‡_ †h‡bv 

ARMY bv Av‡m| Avwg ATN evsjvi mvsevw`K| gywbœmvnvi Kv‡Q H 
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K_v ewj| Iqvi‡jm †mU †Uwe‡j †i‡L Avwg jvB‡b Avwm| †mLv‡b ivZ 

KvUvq| mKv‡j wPË we‡bv`‡b i“‡g †h‡q TV ‡`wL Ges c‡i jvB‡b 

Avwm| ‡ejv 12.30 Uvi w`‡K DAD †ZŠwn` wcK Av‡c G‡m n¨vÛ 

gvB‡K e‡j †h †m DG n‡q‡Q Ges A ¿̄ Rgv †`qvi Rb¨ e‡j| Avwg 36 

ivB‡dj e¨vUvwjq‡bi mvg‡b wc Í̄j Rgv w`‡q jvB‡b Avwm|  TV †Z 

†`wL †Nvlbv n‡”Q 3 wK: wg: Gi g‡a¨ †KD bv _vKvi †Nvlbv n‡”Q| 

‡jvKRb P‡j ‡h‡Z _v‡K| †ejv 2 Uvi w`‡K Avwg Civil Dress G 

cÖvPxi Uc‡K  wbR evox‡Z hvB|  c‡i miKvix †Nvlbv †gvZv‡eK 1/3/09 

Zvs bvivqbMÄ _vbvq  AvZ¥m¤ú©b Kwi| Zviv wcjLvbvq Avwm Hw`bB| 

3/3/09 Zvs wfZ‡i XzK‡Z cvwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.111 bears no substance to the 

aforesaid offence as alleged against the appellant. He merely 

identified the appellant from video-footage with arms and to 

make aggressive speech. Since his evidence does not bear any 

substance he was not cross-examined on behalf of the appellant. 

The confession of the appellant-‘N›Uv ỳ‡qK ci wµov †ev‡W©i mvg‡b 

4/5 Rb gy‡Lvm avix I A ¿̄avi †jvK G‡m Avgv‡`i wewìs G G‡jvcv_vox fv‡e 

¸wj K‡i| e‡j †h bx‡P bvg‡Z e‡j| nZ¨vi ûgwK w`‡q BDR Gi Dress civi 

Rb¨ e‡j| BDR Gi Dress c‡i bx‡P bvwg| bx‡P SvDMv‡Qi Kv‡Q GKwU wc Í̄j 

†c‡q wbB| Zv‡Z †Kvb ¸wj wbB ’ appears exculpatory. He took up 

arms being threatened. More so, P.W.654, the investigation 

officer admits that the appellant was taken on remand for 

7(seven) days at two times. P.W. 336, the confession recording 

Magistrate also failed to certify to it’s voluntariness.  The 

confession of the appellant thus apparently appears neither 

voluntary nor true and it can’t be taken into consideration as 

evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.111 duly identified the appellant from video-footage, 

exhibit- XXI and saw him with arms and to make aggressive 

speech. It is clear from his evidence that the appellant took 

away arms by plundering kote and committed the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears inculpatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 

taking on remand does not render the confession involuntary. 

P.W.336, the confession recording Magistrate duly certified it 

as voluntary. The confession of the appellant finds 

corroboration by the testimony of P.W.111 and exhibit XXI. 

His confession being voluntary and true it can solely be based 

for conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 



 

 

7458 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Mahmudul Hasan 

(C.S.A.452) stated in his confessional statement- 

“BDR Gi Dress c‡i bx‡P bvwg| bx‡P SvDMv‡Qi Kv‡Q GKwU wc Í̄j 

†c‡q wbB| Zv‡Z †Kvb ¸wj wbB| iK‡g P‡j hvB| †ejv 1 Uvq †g‡m 
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Lvevi †L‡q iæ‡g hvB| †ejv 2
1
2  Uvi w`‡K wZb b¤̂i †M‡U hvB| †mLv‡b 

RP ‡PK †cv‡ó G TV ‡`wL| †ei n‡q †M‡Ui Kv‡Q gU©vi, Avi Avi, 

†MÖ‡bW ¸wji e· BZ¨vw` Qov‡bv †`wL| †mLvb Kvi bv‡qK nvwej`vi 

gy‡Lvmciv BDR m`m¨ H¸‡jv miv‡q ivLvi Rb¨ wb‡ ©̀k †`q| Avwg H 

¸‡jv miv‡q ivwL| GKwU Iqvi‡jm bx‡P covwQj| Dnv bó †`wL| Avwg 

Dnv Kv‡Q ivwL| nvwej`vi, j¨vÝ bv‡qK, (gy‡Lvm civ) Avgv‡K †mLv‡b 

TV mvsevw`K‡`i mv‡_ K_v ejvi Rb¨ ûgwK ‡`q| Zviv ej‡Z e‡j †h, 

gš¿x ev VIP ‡jv‡Ki mv‡_ †h‡bv ARMY bv Av‡m| Avwg ATN 

evsjvi mvsevw`K| gywbœmvnvi Kv‡Q H K_v ewj| Iqvi‡jm †mU †Uwe‡j 

†i‡L Avwg jvB‡b Avwm| †mLv‡b ivZ KvUvq| mKv‡j wPË we‡bv`‡b i“‡g 

†h‡q TV ‡`wL Ges c‡i jvB‡b Avwm| ‡ejv 12.30 Uvi w`‡K DAD 

†ZŠwn` wcK Av‡c G‡m n¨vÛ gvB‡K e‡j †h †m DG n‡q‡Q Ges A ¿̄ 

Rgv †`qvi Rb¨ e‡j| Avwg 36 ivB‡dj e¨vUvwjq‡bi mvg‡b wc Í̄j Rgv 

w`‡q jvB‡b Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.111 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. The footage exhibit -XX1 figure 

him as rebellions with arms and to talk with media ATN 

Bangla. Its finds corroboration by his confession.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 111 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 111 deposed- 

“Avgiv `ievi nj †_‡K †ei n‡q hvB| e¨vUvwjq‡bi w`‡K hvIqvi c‡_ 

GK ˆmwbK Avgvi i¨vsK Ly‡j †d‡j| Avwg ˆmwbK †e‡k JCO †g‡mi 

w`‡K hvB‡ZwQjvg| †mLv‡b my‡e`vi wgiv‡Ri ms‡M †`Lv nq| †m Avgv‡K 

Zvi i“‡g wb‡q hvq| JCO i¨v‡¼i GKwU Uniform †`q I Avwg cwo| 

we‡ ª̀vnxiv mKj‡K †ei n‡Z e‡j| Zviv evB‡i †_‡K Avgv‡K Zvjve× 

K‡i| 25 I 26 ZvwiL we‡Kj 4
1
2 Uv ch©š— Avwg H i“‡gB _vwK| 26 
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ZvwiL we‡Kj 4
1
2  Uvq Avgv‡K Pick Up G K‡i 4 bs †MU w`‡q †ei 

K‡i †`q| c‡i Avmvgx‡`i wfwWI †`‡L wmcvnx gvngy ỳj†K mbv³ Kwi| 

GB †mB gvngy ỳ‡ji Qwe cÖt XXI. Qwe‡Z 25/2/09 ZvwiL Av‡Q ATN 

evsjv †jLv Av‡Q| Avwg Zv‡K wPwb †m Avgvi e¨vUvwjq‡bi ˆmwbK| †m 

mk ¿̄ Ae ’̄vq gvB‡K AvµgbvZ¥K Ae ’̄vq e³„Zv w`‡ZwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.453 Habilder/38095 Md. Khalilur 

Rahman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.11 Major Md. Sujaul Haque  

P.W.336 Munshi Abdul Mazid, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 11 Major Md. Sujaul Hoque deposed that he joined 

in Peekhana on 22.02.2009 from Jahangirabad Cantonment. On 
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25.02.2009 he joined Darbar in Peekhana. Darbar started at 

9.00 A.M. Sepoy Moynul entered into Darbar and pointed arms 

towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. He heard crying sound. 

Unlike others he came out from Darbar and moved towards 

North. At that time he also heard firing and came to see 20/25 

personnel running towards Darbar Hall with arms and on firing. 

He took shelter behind a tree. Among the BDR personnel who 

were running with arms were- the appellant Habilder Khalil, 

Habilder Salim, Lance Naik Mozzammel, Lance Naik Harun, 

Sepoy Sanowar, Sepoy Delower, Sepoy Monjur, all of 36 

Battalion. Afterwards at detoriating situation he went to family 

quarter, Jamuna No.4, the residence of Subader Shah Alam. 

.............. 

 In cross-examination on behalf of the Appellant, he 

stated that the Appellant Khalilur Rahman did not serve with 

him. He denied the suggestion that the Appellant was not 

present at the place of occurrence. He reiterated that he saw him 

firing in Darbar. He also denied the suggestion that the 

Appellant was implicated falsely for not agreeing to adduce 
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false evidence. He denied the suggestion that he deposed 

falsely.  

P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

12.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 477 and his 

signature 477/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he can’t say who brought the appellant before him. The 

appellant was under the custody of CID. He  denied the 

suggestion that he did not appraise the column 5 and that he did 

not certify it properly and that the appellant did not make any 

confession and that he did not follow the provisions of law in 

recording the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.11 was not on duty in Peekhana on the date of 

occurrence but he joined in Sadar Rifle Battalion on 

22.02.2009. The appellant hailed from 36 Rifle Battalion. 
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P.W.11 also joined in 36 Battalion after the occurrence. P.W.11 

referred the rank and Battalion number of the appellant but he 

did not refer his badge number. P.W.11 deposed before him that 

he entered into the residence Naik Subeder Shah Alam on the 

night. He did not cite the wife and children of Naik Subeder 

Shah Alam as witness in the case. He did not draw the sketch 

map of the tree behind which P.W.11 hid himself. P.W.11 did 

not refer the name of the sepoy who saw with arms. He arrested 

on 06.04.2009 and took him for remand once. The appellant 

made confessional statement. He denied the suggestion that he 

implicated the appellant falsely.  

The confession of the appellant  Habilder Md. Khalilur 

Rahman (C.S.A.453), runs as under- 

“Avwg 29 eQi a‡i BDR G PvKix Kwi| MZ 25/2/09 Zvs mKvj 

8.45 Uvq `ievi n‡j hvB| 9.25 Uvi w`‡K ¸wji kã nq| û‡ovûwo 

cvovcvwo K‡i| †h hvi g‡Zv `ievi nj n‡Z †ei n‡Z _v‡K| Avwg †ei 

n‡q Avwm| †ejv  10.00 Uvi w`‡K wbR BDwbU jvB‡b weQvbvq ï‡q cwo| 

Avwg nv‡U©i iæMx e‡j Medical n‡Z Category : C fz³ BDR 

RIqvb g‡g© we‡ewPZ| †ejv 11 Uvi w`‡K K‡qKRb gy‡Lvmciv BDR 

G‡m e‡j †h hviv A ¿̄ bv wb‡e Zv‡`i ¸wj Kiv n‡e| Avwg †Kv‡Z †h‡q 
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†ejv 11.30 Uvi mgq evU bs 
36
62 /G ivB‡dj wbB| 9wU ¸wj wbB| 

Zvici wbR weQvbvq P‡j hvq| ciw`b 26/02/09 Zvs 2.30 Uvq A ¿̄ 

Rgv w`B| ˆmwbK jvB‡b wd‡i Avwm| ïb‡Z cvB †mbvevwnbx Avµgb 

Ki‡e| A‡b‡KB P‡j hvw”Qj cvwj‡q| AvwgI †ejv 4.30 Uvi w`‡K cÖvPxi 

Uc‡K cvwj‡q hvq| 

miKvix †Nvlbv g‡Z 1/03/09 Zvs Avevnbx gv‡V nvwRi nB Ges 3/3/09 

wcjLvbvq cÖ‡ek Kwi| 5/7/09 wcjLvbv n‡Z Avgv‡K ‡MÖdZvi K‡i|” 

 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.11 is the eye witness to the occurrence. P.W.11 

identified the appellant with his Battalion No. as 36 Battalion. 

There is no ambiguity to his identification of the appellant. He 

saw the appellant with arms from which it is apparent that the 

appellant took away arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant- ‘†ejv 11 Uvi w`‡K K‡qKRb gy‡Lvkciv 

BDR G‡m e‡j †h hviv A ¿̄ bv wb‡e Zv‡`i ¸wj Kiv n‡e| Avwg †Kv‡Z †h‡q 

†ejv 11.30 Uvi mgq evU bs 
36
62 /G ivB‡dj wbB| 9wU ¸wj wbB’ appears 

evasive but inculpatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained by coercion or by way of undue influence. It finds 

corroboration by the testimony of P.W.11. P.W. 336, the 

confession recording Magistrate duly certified it as voluntary. 
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The confession of the appellant being true and voluntary it can 

solely be based for the impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Habilder Md. Khalilur Rahman 

(C.S.A.453) stated in his confessional statement- 

“†ejv  10.00 Uvi w`‡K wbR BDwbU jvB‡b weQvbvq ï‡q cwo| Avwg 

nv‡U©i iæMx e‡j Medical n‡Z Category : C fz³ BDR RIqvb g‡g© 

we‡ewPZ| †ejv 11 Uvi w`‡K K‡qKRb gy‡Lvmciv BDR G‡m e‡j †h 

hviv A ¿̄ bv wb‡e Zv‡`i ¸wj Kiv n‡e| Avwg †Kv‡Z †h‡q †ejv 11.30 

Uvi mgq evU bs 
36
62 /G ivB‡dj wbB| 9wU ¸wj wbB| Zvici wbR 

weQvbvq P‡j hvq| ciw`b 26/02/09 Zvs 2.30 Uvq A ¿̄ Rgv w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.11 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 11 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W.11 deposed – 

“Avwg ZvwK‡q ‡`wL 20/25 Rb BDR Gi  mk ¿̄ `j `ievi n‡ji w`‡K 

†`Šwo‡q Avm‡Q †KD †KD `ievi n‡ji ZvK K‡i dvqvi Ki‡Q| Avwg 

Mv‡Qi Avov‡j hvB †mB mgq mk ¿̄ BDR ˆmwbKMb Avgvi mvg‡b w`qv 

A ¿̄ mn †`Šwo‡q hvq| Zviv n‡jb nvwej`vi Lwjj, nvwej`vi †mwjg, j¨vt 

bv‡qK †gvdv¾j, j¨vt bvt nvi“b wmcvnx mv‡bvqvi wmcvnx †`‡jvqvi 

wmcvnx gÄyi mevB 36 e¨vUvwj‡q‡bi m`m¨|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.454 Sepoy /69038 Md. Forhad 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.277 Lance Naik Md. Rafikul Islam Firoz 

P.W.359 Foisal Atique bin Kader, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.277 Md. Rafiqul Islam Firoz deposed that on 

25.02.2009 he attended Darbar along with others at 8.00 A.M. 

During the course of Darbar while D.G. was delivering his 

speech Sepoy Moyeen of 13 Battalion entered into Darbar with 

arms. There happened disorder and many of the BDR personnel 

defying the order of D.G. left Darbar. He also left Darbar and 

came to his own unit of 13 Battalion. On  his way to line he 

came to see 53027 Lance Naik Md. Harun-Or-Rashid, Lance 

Niak Md. Ali Akbor, both of 13 Battalion, 78553 Sepoy Md. 

Rassel Sawdagor of 14 Battalion, the appellant 69038 Sepoy 

Md. Forhad Hossain of 37 Battalion, 68398 Sepoy Md. 

Shariful Islam, 76116 Sepoy Md. Safiqul Islam, 76798 Sepoy 

Md. Abdul Khalek and 66408 Sepoy Kawser Ahmed all of 18 

Battalion and to move around the unit area with arms and 

agitated mood. They all were looking for army officers and 
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telling-‘BDR G Army officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e 

†mLv‡bB †g‡i †djv n‡e| ’ 

 In cross-examination on behalf of the appellant, he stated 

that he never served in Rifle Battalion 8, 14, 37. He deposed 

before I.O. on 06.06.2009. He did not happen to meet with the 

appellant on that day. There was only one main road for 13 

Battalion from Darbar, but there were other branch roads. Prior 

to the occurrence he was a P.O. of Brig. General Zakir Hossain. 

He denied the suggestion that he referred the name of the 

accused as being tutored and that he deposed falsely. 

P.W.359 Foisal Atique Bin Kader, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

12.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 667 and his 

signature 667/1 series.  

In cross-examination on behalf of the appellant, he stated 

that I.O. brought the appellant before him. He did not fill up 

column 2. He denied the suggestion that he did not appraise 

column 5 and that he did not certify the statement properly. 



 

 

7480 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 37 Battalion but he used to live in 

13 Battalion. The appellant was arrested on 05.07.2009. He 

recorded the statement of P.W.208 on 28.08.2009. P.W.208 did 

not depose before him the appellant was in 13 Battalion but 

P.W.21 deposed that all went away from Darbar Hall. There 

were number of pillars in Darber hall. He denied the suggestion 

that he obtained the statement under 164 under oppression and 

that he deposed falsely.  

The confession of the appellant Sepoy Md. Forhad 

Hossain (C.S.A.454) runs as under- 

“B¢j ¯p¢eL ¢q−p−h ¢h¢XBl l¡Sn¡q£−a LjÑla B¢Rz ¢h¢XBl pç¡q 

Efm−r V¡–¤ ®n¡ Ll¡l SeÉ ¢fmM¡e¡u B¢p S¡e¤u¡l£ j¡−pl 8 a¡¢l−M V¡–¤ 

®n¡ qh¡l Lb¡ ¢Rm 26.02.09 ¢MËxz 25.02.09 ¢MËx pL¡−m clh¡l ¢Rmz 

Bj¡l ®L¡e L¡S ¢Rm e¡z pL¡m 8.00 V¡l ¢c−L O¤j ®b−L E−W Bj¡−cl 

8 S−el SeÉ e¡Ù¹¡  H−e a¡ ®M−u Bj¡l a¡h¤−a AhÙÛ¡e Ll¢Rm¡jz 

Be¤j¡¢eL pL¡m 9.30 O¢VL¡l ¢c−L …¢ml në f¡Cz flfl L−uL¢V 

…¢ml në ®f−u 13 l¡C−gm hÉ¡V¡¢mu−el °p¢eL ®j−p k¡Cz ®pM¡−e ®k−u 

BlJ ®h¢n …¢ml në f¡Cz Be¤j¡¢eL 10.30 O¢VL¡l pju 4 Se j¤−M¡n 
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fs¡ ¢h¢XBl 6¢V l¡C−gm pq 13 l¡C−gm °p¢eL ®j−p B−pz a¡l¡ 

ALbÉ i¡o¡u N¡¢m ¢c−u HLSe Bj¡l h¤−L l¡C−gm d−lz Bj¡−L h−m 

AÙ» ®e, e¡ q−m …¢m L−l ®j−l ®gm−h¡z a¡lfl a¡l¡ Bj¡l q¡−a HLV¡ 

AÙ» ®cuz h−m ®k, h¡Eä¡¢ll JM¡−e ¢XE¢V Llz Aafl a¡l¡ Q−m k¡uz 

B¢j h¡Eä¡¢ll L¡−R ¢XE¢V Ll−a ®N−R …¢ml në ®f−u f¡−nÄÑ Vu−m−V 

Q−m k¡Cz ®pM¡−e p¡¢lhÜ Vu−mV ¢Rmz B¢j HLV¡ Vu−m−V Y¤−L clS¡ hå 

L−l ¢Rm¡jz l¡−œ ®j−p ®k−u M¡h¡l ®M−u Bh¡lJ Vu−m−V Q−m B¢pz 

a¡lfl j¡C¢Lw ö−e Vu−mV ®b−L ®hl qC 26.02.09 ¢MËx Ae¤j¡e 2.30 

O¢VL¡z Aafl ®L¡−a AÙ» Sj¡ ¢c−u 13 hÉ¡V¡¢mu¡−el −d¡f£ M¡e¡l f¡nÄÑ 

¢c−u ®cJu¡m Vf−L h¡¢q−l Q−m k¡Cz Aafl plL¡l£ ®O¡oe¡ ö−e 

01.03.09 ¢MËx ¢fmM¡e¡u ¢l−f¡VÑ L¢lz ” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further  submits 

that P.W.277 is the eye witness to the occurrence. He saw the 

appellant with arms and identified him properly with his 

regiment No. His solitary evidence appears worthy of credit. 

The confession of the appellant appears inculpatory in nature. It 

finds corroboration by the evidence P.W.277 and bears 

substance to his offence under Section 382 of the Penal Code. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence. P.W.359, the confession recording Magistrate also 

certified his confession as voluntary. The confession being 

inculpatroy, voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  



 

 

7486 

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Forhad Hossain 

(C.S.A.454) stated in his confessional statement- 
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“Be¤j¡¢eL 10.30 O¢VL¡l pju 4 Se j¤−M¡n fs¡ ¢h¢XBl 6¢V l¡C−gm 

pq 13 l¡C−gm °p¢eL ®j−p B−pz a¡l¡ ALbÉ i¡o¡u N¡¢m ¢c−u HLSe 

Bj¡l h¤−L l¡C−gm d−lz Bj¡−L h−m AÙ» ®e, e¡ q−m …¢m L−l ®j−l 

®gm−h¡z a¡lfl a¡l¡ Bj¡l q¡−a HLV¡ AÙ» ®cuz h−m ®k, h¡Eä¡¢ll 

JM¡−e ¢XE¢V Llz Aafl a¡l¡ Q−m k¡uz B¢j h¡Eä¡¢ll L¡−R ¢XE¢V 

Ll−a ®N−R …¢ml në ®f−u f¡−nÄÑ Vu−m−V Q−m k¡Cz ®pM¡−e p¡¢lhÜ 

Vu−mV ¢Rmz B¢j HLV¡ Vu−m−V Y¤−L clS¡ hå L−l ¢Rm¡jz l¡−œ ®j−p 

®k−u M¡h¡l ®M−u Bh¡lJ Vu−m−V Q−m B¢pz a¡lfl j¡C¢Lw ö−e Vu−mV 

®b−L ®hl qC 26.02.09 ¢MËx Ae¤j¡e 2.30 O¢VL¡z Aafl ®L¡−a AÙ» 

Sj¡ ¢c−u 13 hÉ¡V¡¢mu¡−el −d¡f£ M¡e¡l f¡nÄÑ ¢c−u ®cJu¡m Vf−L h¡¢q−l 

Q−m k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.277 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 277 provides direct 



 

 

7489 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 277 deposed – 

“DG g‡nv`q KZ…©K Av‡`k cÖvß n‡q Avwg  `ievi nj †_‡K  †ei n‡q 

wbR BDwbU 13 ivB‡dj e¨vUvwjq‡b hvB| jvB‡b hvIqvi mgq 53027 

j¨vt bvt †gvt nvi“byi ikx`, 13 ivB‡dj e¨vUvwjqb bs 54280 j¨vt bvt 

†gvt Avjx AvKei, GKB e¨vUvwjqvb, bs 78553 wmcvnx †gvt iv‡mj 

mI`vMi 14 ivB‡dj e¨v‡Uwjqvb bs- 69038 wmcvnx †gvt  dinv` 

†nv‡mb 37 ivB‡dj e¨vUvwjqb bs 68398 wmcvnx †gvt kwidzj Bmjvg 8 

ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx †gvt mwdKzj Bmjvg, 8 ivB‡j 

e¨vUvwjqb bs 76798 wmcvnx †gvt Avãyj Lv‡jK 8 ivB‡dj e¨vUvwjqvb 

Ges bs 66408 wmcvnx KvDmvi Avng`, 8 ivB‡dj e¨vUvwjqb †K 

BDwbU GjvKvq A ¿̄mn D‡ËwRZ fv‡e †Nviv‡div Ki‡Z †`wL|  Zviv 

mK‡jB Army Officer  †`i  †LvRv‡LvwR KiwQj Ges ejwQj BDR 

G Army Officer _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i 

†djv n‡e|”  
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.455 Sepoy/74274 Md. Azharul Islam 

@ Azaharul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.326 Farhana Ferdous, Magistrate 

 P.W.401 Lance Naik Md. Manik Meah and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

12.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 351 and her 

signature 351/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009 and brought 
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before her on 12.07.2009. There is no reference when the 

Appellant was sent to jail. He appraised column 5. The 

appellant did not complain any torture. There is no certificate of 

confession of the appellant and also there is no page number in 

additional pages but he had his signature in the last page. He 

denied the suggestion that the appellant did not make any 

confession.  

P.W.401 deposed that on 25.02.2009 he went to Darber. 

After commencement of Darber two Sepoys pointed arms. The 

officers detained one and other one ran away. There happened 

disorder and the BDR personnel left Darber. He also left Darber 

and moved towards Line. On the way, he came to see vehicles 

from the Parade ground have been taking out rapidly. Azim 

Patwary took away the vehicle of the commander. In the Line 

some BDR personnel were abusing loudly and shouted ‘AÇH R¡s¡ 

®LE b¡L®m …¢m Ll¡ q®hz’ He came to see 3745 Habibur, 74164 

Alamgir and some others to come forward with arms. He also 

came to see 74911 Shafiul, 54793 Nasir, 67569 Bulbul, 74730 

Faijulah, 74274 Ajaher, 77525 Sepoy Mamun, 54815 Jahangir, 

67660 Anowar and some others to hold arms and to make firing. 
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They were looking for army officers. He came to see many 

BDR personnel to make firing beside canteen. Thereafter he 

came back to his own Line.  

In cross-examination on behalf of the appellant he stated 

that after the occurrence Maj. Shah Alam became 2IC. He 

denied the suggestion that before deposition he was with Shah 

Alam. He cannot say whether Shah Alam was a witness. He 

deposed before the I.O. on 29.04.2009. He denied the suggestion 

that he did not depose before I.O. of the demands and that he had 

implication of taking away fish. The name was inscribed in the 

dress. ‘†cvlv‡K bvg ‡jLv Av‡Q| ey‡K wcQ‡b b¤¦i _v‡KÕ Major ‘j¡S’ was 

his relative. He denied the suggestion that he deposed falsely and 

that he did not see the accused.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.06.2009 and took on 

remand for 5 days. He recorded the statement of P.W.401 on 

29.04.2009. The appellant was in Peekhana after that till 

23.06.2009. P.W.401 and the appellant hailed from separate 

companies but both were of same battalion. After the 
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occurrence P.W.401 was in hospital. He denied the suggestion 

that prior to becoming a witness he was in police custody and 

that he deposed at his instruction and that he obtained the 

confession of the appellant under oppression and that he 

implicated the appellant in C.S. without any prima facie 

evidence.  

The confession of the appellant Sepoy Md. Azharul Islam 

(C.S.A.455), runs as under- 

“A¡j¡l e¡j −j¡x A¡Sq¡l¦m L¢lj z A¡j¡l ®l¢S−j¾V ew 74274z A¡¢j 

Y¡L¡ ¢fmM¡e¡u LjÑla ¢Rm¡jz ¢hNa 24/02/09Cw a¡¢lM S¡a£u fÉ¡−lX 

¢Rmz A¡¢j fÐd¡ej¿»£l ¢el¡fš¡ c¡¢u−aÅ ¢Rm¡jz A¡¢j c¤f¤l p¡−s 12V¡l 

¢c−L hÉ¡l¡−L ¢g−l hs M¡e¡ M¡Cz ¢hL¡m p¡−s fy¡QV¡ fkÑ¿¹ ¢hnÐ¡j ®eCz 

A¡j¡l l¡a 12V¡ fkÑ¿¹ p¡wúª¢aL Ae¤ù¡−e ¢XE¢V ¢Rmz fl¢ce 

25/02/09Cw a¡¢l−M 11 Se Nmg NË¡E−ä Ju¡¢LÑw Hl SeÉ k¡Cz J−cl 

e¡j hm−a f¡l−h¡e¡z IM¡−e 10/15 ¢j¢eV b¡L¡l f−l e¡Ù¹¡l M¡Ju¡l SeÉ 

¢hl¢a ®cuz ®L¢¾Ve ®b−L e¡Ù¹¡ ®M−u ®hl q−u A¡p¡l pju ¢QvL¡l °q ¯Q 

ö¢ez IM¡−eC cy¡¢s−u ¢Rm¡jz 15/20 ®p−Lä fl 2/3V¡ …¢ml A¡Ju¡S 

ö¢ez A¡¢j hÉ¡l¡−L Q−m A¡¢pz ®pM¡−e b¡L¡l pju L−uLSe ®m¡L−L ¢eQ 

®b−L hm−a ö¢e ®k ®pe¡h¡¢qe£ A¡p−R J A¿» ¢e−u A¡j¡−cl A¡œ²je 

Ll−Rz ¢eS ®b−L hs HL¢V f¡bl R¤−s j¡l−m m¡C−el Ly¡Q ®i−‰ k¡uz −L 
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f¡bl Ry¤−l ®j−l−R A¡¢j S¡¢e e¡z A¡¢j ¢l−œ²−une l¦−j AhÙÛ¡e L¢lz  

A¡j¡−cl−L AÙ» J …¢m ¢e−a hm−m A¡¢j i−u HC l¦−j k¡Cz A¡¢j 35/40 

¢j¢eV f−l ®hl q−m A¡¢j AÙ» ®eC e¡C ®c−M A¡j¡−L hL¡h¢L öl¦ L−lz 

A¡¢j ®L¡a q−a HL¢V Q¡u¢eS l¡C−gm −eC Hhw ¢l−œ²−une l¦−jl f¡−n 

AhÙÛ¡e NËqe L¢lz A¡¢j ®L¡e …¢m L¢l e¡Cz A¡¢j l¡−a M¡C Hhw IM¡−eC 

A¡h¡l AhÙÛ¡e NËqe L¢lz f−ll ¢ce 26/02/09Cw a¡¢lM ül¡øÌj¿»£ j¡C¢Lw 

Ll¡l f−l a¡l ¢e−cÑn ja AÙ» Sj¡ ¢c−u hÉ¡l¡−L ¢g−l A¡¢pz hÉ¡l¡−L 

®LE ¢Rme¡z A¡¢j HL¡ ¢Rm¡jz A¡¢j 5.30V¡l ¢c−L Cw¢mn ¢j¢Xu¡j  ú¥m 

¢c−u f¡¢m−u q¡S¡l£h¡N Q−m k¡Cz plL¡l£ ¢e−cÑn ®f−u 1/3/09Cw a¡¢lM 

¢fmM¡e¡l ®N−V q¡¢Sl qCz f−l 3/3/09Cw a¡¢lM ¢fmM¡e¡u Y¤¢Lz ¢hNa 

6/7/09Cw a¡¢l−M ¢fmM¡e¡ pcl cçl q−a A¡j¡−L ®NËga¡l L−lz A¡¢j 

paÉ p¡rÉ ¢cm¡jz’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.401 is the eye witness to the occurrence. He saw the 

appellant with arms and identified him properly with his 

regiment No. His solitary evidence appears worthy of credit. 

The confession of the appellant- ‘A¡¢j 35/40 ¢j¢eV f−l ®hl q−m A¡¢j 

AÙ» ®eC e¡C ®c−M A¡j¡−L hL¡h¢L öl¦ L−lz A¡¢j ®L¡a q−a HL¢V Q¡u¢eS 

l¡C−gm −eC Hhw ¢l−œ²−une l¦−jl f¡−n AhÙÛ¡e NËqe L¢l’ appears 

inculpatory in nature. It finds corroboration by the evidence 

P.W.401 and bears substance to his offence under Section 382 

of the Penal Code. Although he was taken on remand but no 

evidence appears that his confession was obtained under 
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coercion or by way of undue influence. P.W.326, the confession 

recording Magistrate also certified his confession as voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Azharul Islam 

(C.S.A.455) stated in his confessional statement- 

“A¡¢j ¢l−œ²−une l¦−j AhÙÛ¡e L¢lz  A¡j¡−cl−L AÙ» J …¢m ¢e−a hm−m 

A¡¢j i−u HC l¦−j k¡Cz A¡¢j 35/40 ¢j¢eV f−l ®hl q−m A¡¢j AÙ» ®eC 

e¡C ®c−M A¡j¡−L hL¡h¢L öl¦ L−lz A¡¢j ®L¡a q−a HL¢V Q¡u¢eS 

l¡C−gm −eC Hhw ¢l−œ²−une l¦−jl f¡−n AhÙÛ¡e NËqe L¢lz A¡¢j ®L¡e 

…¢m L¢l e¡Cz A¡¢j l¡−a M¡C Hhw IM¡−eC A¡h¡l AhÙÛ¡e NËqe L¢lz 

f−ll ¢ce 26/02/09Cw a¡¢lM ül¡øÌj¿»£ j¡C¢Lw Ll¡l f−l a¡l ¢e−cÑn 

ja AÙ» Sj¡ ¢c−u hÉ¡l¡−L ¢g−l A¡¢pz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.401 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 401 deposed – 

“†jvKRb QyUvQywU K‡i †ei n‡Z _v‡K Avwg jvB‡b †h‡Z _vwK| cw_g‡a¨ 

c¨v‡iW MÖvD‡Û Mvox¸wj ª̀æZ mwi‡q †bq| AvwRg cv‡Uvqvix Avgvi 

Awabvq‡Ki Mvox mwi‡q †bq| jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i 

A ¿̄ Qvov †KD _vK‡j ¸wj Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi 

mn A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 74911 kwdDj 54793 bvwQi, 

67569 eyjeyj, 74730 dqRyjøvn, 74274 AvRnvi, 77525 wmcvnx 

gvgyb, 54815 Rvnv½xi, 67660 Av‡bvqvi mn Av‡iv A‡bK‡K A ¿̄ mn 

¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i †LvR Ki‡Z _v‡K|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.457 Lance Naik/55705 Md. Rafiz 

Uddin Khan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.78 JCO Suvader Md. Azim Uddin Sheikh 

 P.W.207 Habilder Md. Sayed Masud Rana 

 P.W.239 Sepoy Md. Omar Faruk 

 P.W.483 Lance Naik Asstt. Birojit Singh 

 P.W.381 Roksana Begum Happy, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 battalions. They 

took up arms by breaking koth and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, Masum Ali, Nurul Islam, Mehedi Hasan, Jahangir 

Alom, Debadish, Sohel Mahmud, Lance Naik Raquib Uddin 

Khan, Sepoy Bazlul, Lance Naik Gausul Azam, Sepoy Ali 
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Akbor, Mahfuj and Nurul Islam. He also came to see from Line 

to set fire to the vehicles and residences of army officers.  

 In cross-examination on behalf of the appellant, he stated 

that he came to Line at 10.10 A.M. His Line was on 3rd floor. 

He did not go to koth or magazine. He denied the suggestion 

that he also moved with the rebellions. The BDR personnel 

were with uniform and helmet. He denied the suggestion that he 

could not identify the accused from the Line and that he 

deposed falsely.  

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/ 25 A.M. and having afraid at first he hid himself and 

thereafter went to his residence. On his way to his residence, he 

came to see 40551 Habilder Kashem along with the appellant 

55705 Rafiz Uddin, 20682 Habilder Alom, 38557 Habilder 

Farad, 46508 Naik Golam Mostafar, 47050 Naik Azizul,63421 

Sepoy Hekmat, 63830 Sepoy Sarwar, 66838 Sepoy Mahbum, 

68116 Sepoy Toyeb, all of 13 Battalion and 64141 Sepoy 

Enamul of 46 Battalion with arms  and to make firing with 

agitated moods.  
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In cross-examination on behalf of the appellant, he stated 

that he had been in Peekhana since 2004. He heard of the case 

and its investigation. He narrated the story of the occurrence to 

his commandant. He instructed him to depose before the I.O. 13 

Battalion was to south-east from Bakultala. There was ‘mvwgqvbv’ 

on the bank of the pond. His residence was to the north-east 

from Bakultala. Naik Subeder Saidul was the working 

commander in cookeries. Habilder Belal was also with them. He 

knew Sepoy Saidul and Matin. They were also working. He 

can’t say whether Habilder Belal was on duty. Habilder Belal 

hailed from ‘C’ company. He can’t say the company of Saidul. 

Belal was with him on duty. 8/10 persons went away from 

Battalion after firing. He came to 13 Battalion from Bakultala 

and thereafter to his residence. He saw the appellant with 

agitated mood along with others. He denied the suggestion that 

the appellant was not present at the place of occurrence and that 

he did not see him.  

P.W.239 Omar Faruk deposed that on 25.02.2009 he 

attended Darbar. When Darbar was going on Sepoy Moyeen 

pointed arms towards D.G. and consequently there happened 
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disorder. He came back to his residence through back side of 

BDR hospital and training field of 36 Battalion. On the way he 

came to see 77003 Sepoy Sohel, the appellant 55704 

Rafizuddin, 63689 Sepoy Nazrul with arms and on firing.  

 In cross-examination on behalf of the Appellant, he 

stated that he was aware of the investigation. He told the 

occurrence to his C.O. He happened to meet with the accused 

on 25.02.2009. He did not happen to meet with Moyeen after 

the occurrence. Moyeen talked on the demands of the BDR 

personnel. There was no mike shop in Peekhana. There was 

miking on 26.02.2009 at night outside Peekhana. He denied the 

suggestion that he did not hear any exciting miking by the 

accused and that he deposed falsely as being tutored.  

P.W. 483 Lance Naik Assistant Birojit Shingh deposed 

that at the time of occurrence he was in Peekhana. He identified 

66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 72693 

Azad Khan, 67131 Almas, 67191 Jalil, 65330 Rashid, 59453 

Badal, 53027 Harun-or-Rashid, 65140 sepoy Moyeen, 67583 

Firoj Hossain, 77224 Sajjad, the appellant 55705 Rafij Uddin, 



 

 

7511 

68891 Rumel, 66336 Alam, 65552 Tofazzel from video footage. 

He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the appellant, he stated 

that in the picture there is no reference of the case number. He 

does not hold the negative. There is no reference in the picture 

that it was of the rebellion. He denied the suggestion that the 

picture was not of Rafiz Uddin.  

 P.W.381 Roksana Begum Happy, Magistrate Magistrate 

deposed that she recorded the confessional statement of the 

appellant on 16.07.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the appellant as exhibit 

832 and her signature 832/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference of case number in the statement. He 

denied the suggestion that he did not appraise column 5 and that 

he did not certify in column 8 and 9 and that the appellant did 

not make any confession. He also denied the suggestion that 

there is no reference in the statement when the appellant was 

produced before him.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.78 was kept under the custody of the police in hospital 

on 27.01.2009. He did not find when he was sent to Battalion. 

P.W.239 did not depose before him when he came at his 

residence. He also did not depose before him where he saw the 

accused but he told of on the way. P.W.239 went to hospital at 

the call of police. He did not investigate when he came out from 

the hospital. The appellant joined in Peekhana on 03.03.2009. 

He took the appellant on remand for 8 days on 08.03.2009. 

Both the appellants and the witness were on duty in Peekhana. 

P.W.483 had his posting in Sree Mongal. He denied the 

suggestion that he obtained the confession of the appellant 

under oppression and that he cited the witnesses as being 

tutored.  

The confession of the appellant  Lance Naik Md. Rafiz 

Uddin (C.S.A.457), runs as under- 

“25.02.2009 Bs Zvs Avwg wcjLvbvq wQjvg| ˆmwbK e¨viv‡K Avwg A ¿̄ 

wenxb Avi,wc wWDwU‡Z wQjvg| mKvj 9.30 Uvq ¸wji kã ïb‡Z cvB| 

†`wL 3/4 Rb †MwÄ Ges jsc¨v›U c‡o ‡fZ‡ii w`‡K XzK‡Q| K‡qKUv 
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Rxc Ges G¤̂y‡jÝ‡K nvmcvZv‡ji w`‡K †h‡Z †`wL| †`Šwo‡q Avwg  

e¨viv‡K cª‡ek Kwi| e¨viv‡K  25.02.2009 Bs †_‡K 26.02.09 Bs 

ch©šZ ˆmwbK e¨viv‡Ki  ev_i“‡g  Ges †PŠwKi bx‡P jywK‡q wQjvg|  26 

Zvs ỳcy‡i  ‡nu‡U  cªwk¶b  gv‡V hvB| H Lv‡b wmcvnx Avt nvwg`, gvgyb, 

bRi“j Gi mv‡_ mv¶vZ  nq| Avgiv wb‡Riv civgk© Kwi welqwU 

wKfv‡e mvhv‡bv hvq| Avgiv mevB gvBK w`‡q  kvšZ _vK‡Z ewj| gvgyb 

n¨vÛ gvBK  wb‡q Av‡m| †`qv‡ji cvk w`‡q  Avgiv  wb‡la Ki‡Z Ki‡Z  

hvB Ges ¯‹z‡j wM‡q †kl Kwi|  HLvb †_‡K e¨viv‡K P‡j Av‡mb  26 Zvs 

4.30 Uvq Avwg †`qvj UcwK‡q wmwfj ‡Wª‡m cvwj‡q hvB|  3 Zvwi‡L  

Avevnbx gv‡V nvwRi nB|  ’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 
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Code and the evidence of P.W.78   bears no relevancy against 

the appellant. He referred the name of Lance Naik Rakib Uddin 

without his Battalion and badge No. but the appellant is Lance 

Naik Md. Rafiz Uddin. His testimony as against the appellant 

thus appears irrelevant. The testimony of P.Ws. 207 and 239 

also appears no substance to the offence as alleged against the 

appellant in establishing the offence under Section 382 of the 

Penal Code. P.W.207 although identified the appellant with his 

badge No. but merely saw him with arms which does not 

constitute any offence as alleged against the appellant. The 

testimony of P.W.239 also appears irrelevant against the 

appellant. He referred the badge No. of the appellant as 55704. 

In fact, the appellant bears badge No.55705. The evidence of 

P.W.483 also does not bear any substance. He merely identified 

the appellant from video footage, the exhibit CXLIV series. 

Since video footage was not shown to the appellant while he 

was deposed before the Court it bears no substance. The 

confession of the appellant appears exculpatory and it bears no 

evidentiary value against the appellant.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in fact the testimony of P.W.78 appears irrelevant against 

the appellant but both the P.Ws.  207 and 239 are eye witnesses 

to the occurrence and they both saw the appellant with arms and 

it is clear from his evidence that he took up arms by plundering 

kote. P.W. 207 rightly referred the appellant with his badge 

No.55705 and there is no ambiguity to his identification. 

P.W.239 also referred the appellant with his name Rafiz Uddin 

correctly but inadvertently his Badge No. was recorded as 

55704 instead of 55705. P.W.483 also identified him with his 

correct name and badge No. from video footage exhibit CXLIV 

series. The evidence of the above P.Ws. bears substance as of 

holding arms by the appellant and constitutes the offence under 

Section 382 of the Penal Code.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

The confession of the convict-appellant appears 

exculpatory in nature and it bears no evidentiary value.  

Both the P.Ws. 207 and 239 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. P.W.483 

rightly identified him from video footage exhibit –CXLIV. The 
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footage figure him as a rebellion with arms and to make speech 

on hand mike.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 207  and 239 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W.  207 deposed- 

“MZ 25/2/09 gvjvgvj evQvBKv‡j 9-20/25 wgt ¸wji kã ïwb| Avwg 

f‡q jywK‡q _vwK| c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 

55705 iwdR DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 

40551 nvwej`vi Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 

bv‡qK AvwRRyi 63421 wmcvnx †nKgZ 63830 wmcvnx m‡ivqvi 

66838 wmcvnx gvneye 68116 wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 

64141 wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ Ae ’̄vq ¸jv¸wj Ki‡Z 

†`wL|” 

P.W.239 deposed- 
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“Avwg 36 e¨vUvwjq‡b cÖwk¶b gv‡Vi Dci w`‡q wewWAvi nvmcvZv‡ji 

wcQ‡b wb‡Ri evmvq P‡j Avwm| Avmvi c‡_ 77003 wmcvnx †mv‡nj, 

55704 iwdR DwÏb, 63689 wmcvnx bRi“j‡K A ¿̄ mn fire Ki‡Z 

†`wL| iwdR DwÏb hvBqv e³…Zv w`qv ˆmwbK‡`i D‡ËwRZ K‡i|” 

His above testimony finds corroboration with the 

footage- exhibit CXLIV.   

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.459 Sepoy/61876 Md. Ahasan Habib.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.403 Habilder R.M. Md. Anwar Hossain 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 403 Habilder Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms towards DG. Kajal also followed 
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him. There was firing outside Darber. People were running to 

and fro. He came out from Darber and went to Barak. On his 

way to Barak he came to see 75219 Sepoy Alam, 75784 Tariqul, 

73535 Sejan Mahmud, 75546 Robiul, 55997 Bajlul Alam, 71407 

Ajadul, 71202 Probir Sing, 71406 Moshiur, 76294 Anowar, 

68297 Babul, the appellant 61876 Ahasan Habib with arms 

and to make firing off and on. On the following day at about 

4.00 P.M. he left Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that he knew R.M. Al-Masud. He remained in Darber till 9.45 

A.M. He did not happen to meet with the Appellant after the 

occurrence. He served with the Appellant in the month of 

January and February. He denied the suggestion that he deposed 

falsely. 

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

14.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 783 and his 

signature 783/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 19.04.2009 and placed before 

him on 14.07.2009. There was no reference in the forwarding 

where the appellant was kept. He denied the suggestion that he 

did not follow the provisions of law in recording the 

confessional statement of the appellant and that he did not 

certify in column 8 properly and that he did not record the 

statement in the language of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 08.07.2009. He recorded the 

statement of P.W.403 on 12.04.2009. The appellant came to 

Peekhana on 07.01.2009 and was attached with signal sector 

and used to live on 3rd floor. He denied the suggestion that the 

appellant used to live in tin-shed. P.W.403 deposed before him 

that he saw the appellant but did not specify when he saw him.  

The confession of the appellant Sepoy Md. Ahsan Habib 

(C.S.A.459), runs as under- 

“  Avwg BDR GKRb wmcvnx bs 61876| Avwg 27/6/1996 Bs  

Zvwi‡L BDR G wmcvnx wnmv‡e †hvM`vb Kwi| Avwg1997 Bs mv‡ji 16 
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ivB‡djm& e¨vwUvwjq‡b KywoMªv‡g †hvM`vb Kwi| Avwg 2005 Bs mv‡j 

†bÎ‡Kvbvq 16 ivB‡djm& e¨vUvwjqb "BÕÕ †Kv¤úvbx‡Z ‡hvM`vb Kwi| Awvg 

7/1/89 Bs  Zvwi‡L †bÎ‡Kvbv 16 ivB‡djm& e¨vUvwjqb n‡Z 51 m`m¨ 

wewkó wewWAvi `‡ji mv‡_ UvUz †kv Kivi Rb¨  XvKv wcjLvbvq †hvM`vb 

Kwi|  Avwg cªwZw`b mKvj 6 Uv n‡Z ỳcyi 12.30 Uv ch©š—  UvUz †kv 

cª̈ vKwUm  KiZvg | Avwg 24/2/09 Bs Zvwi‡L  mÜ¨v 6:30 Uv n‡Z ivZ 

10 Uv ch©š— UvUz†kv cª̈ vKwUm Kwi| 25/2/09 Bs Zvwi‡L  Avwg jvB‡bi 

3q Zjvq wQjvg| mKvj 9:30 Uv/9:45 Uvq  Avwg †`wL wewWAvi 

m`m¨MY †`Šov‡`Šwo Ki‡Q| Zviv ej‡Q †h, `ievi n‡j †Mvjv¸wj 

n‡q‡Q|  Avwg jvB‡bi eviv›`v †_‡K ¸wji kã ïb‡Z cvB| Avwg  †`wL 

†h, A ¿̄avix wewWAvi ˆmwbKiv duvKv ¸wj Ki‡Q| Avwg jvB‡bi wfZ‡i  

`iRvi eÜ K‡i  _vwK | Avgv‡`i jvB‡bi  Pviw`‡K †Mvjv¸wj ïi“ n‡q 

hvq| Abygvb 12:30 Uvq Avgv‡`i jvB‡bi bx‡P 10/12 Rb gy‡Lvk civ 

A ¿̄avix †jvK Av‡m| Dc‡ii w`‡K  Zviv dvqvi K‡i I  Mvwj MvjvR 

K‡i| Avgv‡`i mevB‡K  bx‡P Avmv‡Z e‡j| Zviv Avgv‡`i†K mevB‡K 

A ¿̄ wb‡Z e‡j| Lvwj nv‡Z †c‡j Zviv  Avgv‡`i †g‡i †dj‡e e‡j ûgwK 

†`q|  Avwg jvBb †_‡K bx‡P †b‡g Avwm| bx‡Pi  8/10 Rb A ¿̄avix 

†jvK Avgv‡K e‡j Zzwg †Kv_vq  hvI|  ZvovZvwo A ¿̄ jI, bB‡j 

‡Zvgv‡K ¸wj Kie| Avwg †Kv‡Zi mvg‡b iv¯Zvq A‡bK ¸wj  A ¿̄ †`L‡Z 

cvB| Avwg †mLvb †_‡K GKwU ivB‡dj wbB| Avwg Am ¿̄mn jvB‡b  G‡m  
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Avgvi i“‡gi wfZv‡i cª‡ek Kwi| Ges A ¿̄mn i“‡gi e‡·i wfZ‡i 

XzwK| Avwg mvivivZ †mLv‡b Ae ’̄vb Kwi| Awvg 26/2/09 Bs Zvwi‡L e· 

†_‡K †ei nB| Avwg 3q Zjv n‡Z †`vZjvq hvB| Avwg 26/2/09 Bs 

Zvwi‡L Abygvb 12.30 Uvq †`wL wewWAvi m`m¨iv wmwfj †cvkv‡K 

wcjLvbv  †_‡K cvwj‡q hv‡”Q| Avwg ZLb A ¿̄ †Kv‡Z wb‡q Rgv  w`‡q 

Avwm| Avwg Hw`b weKvj 3 Uvq wcjLvbv †_‡K Iqvj UcKvBqv  wmwfj 

†cvkv‡K  cvwj‡q hvB|  Avwg 28/2/09 Bs Zvwi‡L ivZ 9 Uvq 

†bÎ‡Kvbvq 16 ivB‡djm& e¨vUvwjq‡b †hvM`vb Kwi| 16/4/09 Bs Zvwi‡L 

Avgv‡K wewWAvi m`i `ßi XvKvq  ‡cªiY K‡i| cieZ©x‡Z Avgv‡K 

wcjLvbv n‡Z †M«dZvi Kiv nq| GB Avgvi Revbew›`|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 
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Code and the evidence of  P.W.403 appears vague and 

unspecified. He did not specify when and where he saw the 

appellant. He identified the appellant with his badge No. but his 

reference of badge No. of as many as 11 accused persons 

including the appellant appears tutored and unreliable. He 

claims to see the appellant with arms. Mere holding of arms 

does not constitute any offence under Section 382 of the Penal 

Code. The confession of the appellant also appears exculpatory 

in nature. He took up an abandoned rifle being threatened. It 

can’t be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.403 is an eye witness to the occurrence. He identified 

the appellant with his badge No. He saw the appellant with 

arms. It is clear from his evidence that the appellant took up 

arms by plundering kote and committed the offence under 

Section 382 of the Penal Code. The confession of the appellant 

–‘ Avwg †Kv‡Zi mvg‡b iv¯Zvq A‡bK ¸wj  A ¿̄ †`L‡Z cvB| Avwg †mLvb †_‡K 

GKwU ivB‡dj wbB| Avwg Am ¿̄mn jvB‡b  G‡m  Avgvi i“‡gi wfZv‡i cª‡ek 

Kwi| Ges A ¿̄mn i“‡gi e‡·i wfZ‡i XzwK| Avwg mvivivZ †mLv‡b Ae ’̄vb Kwi’ 
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appears inculpatory in nature and it finds corroboration by the 

evidence of P.W.403. No evidence appears that his confession 

was obtained by coercion or by way of undue influence. The 

confession recording Magistrate, P.W.371, also certified it as 

voluntary. His confession being voluntary and true it can solely 

be based for impugned order of conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ahasan Habib 

(C.S.A.459) stated in his confessional statement- 

“  Avwg jvBb †_‡K bx‡P †b‡g Avwm| bx‡Pi  8/10 Rb A ¿̄avix †jvK 

Avgv‡K e‡j Zzwg †Kv_vq  hvI|  ZvovZvwo A ¿̄ jI, bB‡j ‡Zvgv‡K ¸wj 

Kie| Avwg †Kv‡Zi mvg‡b iv¯Zvq A‡bK ¸wj  A ¿̄ †`L‡Z cvB| Avwg 

†mLvb †_‡K GKwU ivB‡dj wbB| Avwg Am ¿̄mn jvB‡b  G‡m  Avgvi 

i“‡gi wfZv‡i cª‡ek Kwi| Ges A ¿̄mn i“‡gi e‡·i wfZ‡i XzwK| 

Avwg mvivivZ †mLv‡b Ae ’̄vb Kwi| Awvg 26/2/09 Bs Zvwi‡L e· †_‡K 

†ei nB| Avwg 3q Zjv n‡Z †`vZjvq hvB| Avwg 26/2/09 Bs Zvwi‡L 

Abygvb 12.30 Uvq †`wL wewWAvi m`m¨iv wmwfj †cvkv‡K wcjLvbv  

†_‡K cvwj‡q hv‡”Q| Avwg ZLb A ¿̄ †Kv‡Z wb‡q Rgv  w`‡q Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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 P.W. 403 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 403 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 403 deposed – 

“`ievi n‡ji evB‡i Avwg ZLb ¸wji kã cvB| †jvKRb QyUvQywU K‡i 

†`Šov‡Z _v‡K| Avwg †n‡U Avgvi wbR e¨viv‡K P‡j Avwm 75219 wmcvnx 

Avjg, 75784 ZwiKzj 73535 †mRvb gvngy`, 75546 iweDj 55997 

dRjyj Avjg, 71407 AvRv ỳj, 71202 cÖexi wmsn, 71406 gwkDi, 

76294 Av‡bvqvi, 68297 eveyj, 61876 Avnmvb nvwee‡K A ¿̄ mn 

†`L‡Z cvB| gv‡S gv‡S fire KiwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.460 Sepoy/77620 Md. Sanwar 

Hossain @ Sarwar Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.11 Major Md. Sujaul Haque 
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 P.W.205 Habilder Md. Abdus Samad 

 P.W.320 Shamima Parveen, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 11 Major Md. Sujaul Hoque deposed that he joined 

in Peekhana on 22.02.2009 from Jahangirabad Cantonment. On 

25.02.2009 he joined Darbar in Peekhana. Darbar started at 

9.00 A.M. Sepoy Moynul entered into Darbar and pointed arms 

towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. He heard crying sound. 

Unlike others he came out from Darbar and moved towards 

North. At that time he also heard firing and came to see 20/25 

personnel running towards Darbar Hall with arms and on firing. 

He took shelter behind a tree. Among the BDR personnel who 

were running with arms were-Habilder Khalil, Habilder Salim, 
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Lance Naik Mozzammel, Lance Naik Harun, the appellant 

Sepoy Sanowar, Sepoy Delower, Sepoy Monjur, all of 36 

Battalion. Afterwards at detoriating situation he went to family 

quarter, Jamuna No.4, the residence of Subader Shah Alam. 

.............. 

 Cross-examination of DAD Jalil was adopted on behalf 

of the Appellant. In cross-examination on behalf of the 

appellant, he stated that he happened to meet with I.O. once and 

on that day he deposed before him. I.O. did not notice him for 

identifying DAD Jalil. He had no family residence in Peekhana. 

He denied the suggestion that he deposed as being tutored.  

P.W.205 Habilder Md. A. Samad deposed that on 

25.02.2009 he was cleaning cookeries. At 9.00 A.M. he heard 

firing and waited for instruction of higher authority. At 4.00 

P.M. he went to mess on 3rd floor to take lunch. At that time in 

front of the Line of 36, Battalion he came to see 73812 Sepoy 

Nizam, 74713 Sepoy Monjur and the appellant 77620 Sepoy 

Sanower to move around with arms and agitated mood. 

Thereafter he went to store and passed the night thereat.  
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In cross-examination on behalf of the Appellant, he 

stated that at present he is posted at Quarter master but it is not 

a promotion post. In 36 Battalion 4 storied. There was no other 

Sepoy named Monjur in 36 Battalion. He joined in 36 Battalion 

in July, 2008. He denied the suggestion that he did not see the 

Appellant with arms and that he was not present at the place of 

occurrence.  

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

20.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 314 and her 

signature 314/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was in CID from 08.07.2009 to 

20.07.2009. He denied the suggestion that the appellant did not 

make any confession and that he did not certify the statement 

and that he did not follow provision of law in recording the 

statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 08.07.2009 and taken for 

remand for 10 days at two times. He took him on remand on 

15.07.2009 for the last time and sent him to Court on 

20.07.2009 and on that day he made his 164 statement. The 

appellant joined in BDR on 03.02.2007. He can’t say how many 

BDR personnel named Sanwar were there in 36 Battalion. 

P.W.11 did not refer the badge No. of the appellant in his 161 

statement. He denied the suggestion that he implicated the 

appellant falsely exempting the real accused and that he 

obtained the confession of the appellant under oppression and 

that he investigated the case perversely.  

The confession of the appellant Sepoy Md. Sanwar 

Hossain @ Sarowar Hossain (C.S.A.460), runs as under- 

“  24/02/09 a¡¢lM A¡¢j fÉ¡−l−X AwnNËqZ L¢lz hsM¡e¡ M¡Cz 

25/02/09 a¡¢lM A¡e¤j¡e¢L 8.30 V¡u clh¡l H k¡Cz pL¡m 9.00 V¡u 

clh¡l öl¦ quz ¢X ¢S p¡−qh hJ²hÉ ®ce, 10/15 ¢j¢eV fl AÙ»d¡l£ 

HLSe ¢h ¢X A¡l pcpÉ j¤−M¡n fs¡ chl¡h q−m fÐ−hn L−lz aMe °q °Q 

öl¦ quz A¡¢j clh¡l ®b−L ®hl q−u m¡C−e k¡Cz 25 a¡¢lM p¡l¡¢ce l¡a 

m¡C−e m¤L¡Cu¡ ¢Rm¡jz  26/02/09 a¡¢lM ®hm¡ 12.00-12.30 V¡u ®hl 
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q−u ®jp Hl L¡−R 1V¡ f¢laÉ¡La l¡C−gm f¡Cz l¡C−gmV¡ a¥−m ¢c−u 

A¡¢p ®L¡−a Sj¡ ¢cu¡ A¡¢j, 25/02/09 ®b−L 26/02/09 fkÑ¿¹ A¡¢j 

CE¢egjÑ fs¡ ¢Rm¡jz 26/02/09 a¡¢lM Ae¤j¡e 3.30 ¢j¢e−V h¡lh¡l Hl 

l¦−jl f¡n ¢cu¡ Ju¡m VfL¡Cu¡ f¡m¡Cu¡ k¡Cz A¡¢j 1/03/09 a¡¢l−M 

®k¡Nc¡e Ll−a A¡¢pz 03/03/09 a¡¢lM A¡j¡−L ¢fmM¡e¡u fÐ−hn Ll¡uz 

’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.Ws.11 and 205 as referred above 

does not bear any substance against the appellant for the 

aforesaid offence as alleged. P.W.11 claims to identify the 

appellant with arms from behind a mango tree. He referred the 
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appellant merely with the name Sepoy Sanowar without his 

Battalion and regiment No. In the instant case there also appear 

other BDR personnel named Sepoy Sanowar who have not been 

sent up in C.S. under SL No. 104 and 1055.  He further submits 

that P.W.11 hailed from Jahangirabad Cantonment, Bogra and 

joined in Peekhana on 22.02.2009 and as such he had no 

occasion to be familiar with the appellant and in view of the 

above facts the identification of the appellant by P.W.11 

appears doubtful and unreliable. The testimony of P.W.205 

although referred the badge No. of the appellant but he merely 

saw him with arms, which does not constitute any offence as 

alleged under section 382 of the Penal Code. The confession of 

the appellant-‘26/02/09 a¡¢lM ®hm¡ 12.00-12.30 V¡u ®hl q−u ®jp Hl 

L¡−R 1V¡ f¢laÉ¡La l¡C−gm f¡Cz l¡C−gmV¡ a¥−m ¢c−u A¡¢p ®L¡−a Sj¡ ¢cu¡ 

A¡¢j’ appears exculpatory in nature. He did not make any 

statement as to committing any offence in his confessional 

statement. P.W.654, the investigation officer admits in his 

cross-examination that the appellant was taken on remand for 

12 days at two times. In view of the above facts, the confession 
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of the appellant is neither voluntary nor true and it bears no 

evidentiary value. 

    Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. are eye witnesses to the occurrence. P.W.11 

identified the appellant with his Battalion No. as 36 Battalion. 

P.W.205 identified the appellant duly with his badge No.77620. 

There is no ambiguity to their identification of the appellant. 

They both saw the appellant with arms from which it is 

apparent that the appellant took away arms by plundering kote 

and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant although appears evasive 

but inculpatory in nature. Although he was taken on remand but 

no evidence appears that his confession was obtained by 

coercion or by way of undue influence. It finds corroboration 

by the testimony of P.Ws.11 and 205.  The confession of the 

appellant being true and voluntary it can solely be based for the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 



 

 

7551 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Sanwar Hossain 

(C.S.A.460) stated in his confessional statement- 
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“A¡¢j clh¡l ®b−L ®hl q−u m¡C−e k¡Cz 25 a¡¢lM p¡l¡¢ce l¡a m¡C−e 

m¤L¡Cu¡ ¢Rm¡jz  26/02/09 a¡¢lM ®hm¡ 12.00-12.30 V¡u ®hl q−u 

®jp Hl L¡−R 1V¡ f¢laÉ¡La l¡C−gm f¡Cz l¡C−gmV¡ a¥−m ¢c−u A¡¢p 

®L¡−a Sj¡ ¢cu¡ A¡¢m|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 11 and 205 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 11 deposed- 
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“c‡i Ab¨vb¨ mK‡ji gZ Avwg `ievi nj †_‡K †ei n‡q DËi w`‡K hvB 

GB mgq Avwg ¸wji AvIqvR ïb‡Z cvB| Avwg ZvwK‡q ‡`wL 20/25 Rb 

BDR Gi  mk ¿̄ `j `ievi n‡ji w`‡K †`Šwo‡q Avm‡Q †KD †KD `ievi 

n‡ji ZvK K‡i dvqvi Ki‡Q| Avwg Mv‡Qi Avov‡j hvB †mB mgq mk ¿̄ 

BDR ˆmwbKMb Avgvi mvg‡b w`qv A ¿̄ mn †`Šwo‡q hvq| Zviv n‡jb 

nvwej`vi Lwjj, nvwej`vi †mwjg, j¨vt bv‡qK †gvdv¾j, j¨vt bvt nvi“b 

wmcvnx mv‡bvqvi wmcvnx †`‡jvqvi wmcvnx gÄyi mevB 36 e¨vUvwj‡q‡bi 

m`m¨|”  

P.W.205 deposed- 

“3q Zjv ‡_‡K 4Uvi mgq †g‡Q hvB †L‡Z| ZLb ˆmwbK jvB‡bi mvg‡b 

36 e¨vUvwjq‡bi 73812 wmcvnx wbRvg, 74713 wmcvnx gbRyi, 77620 

wmcvnx mv‡bvqvi‡K gvigyLx Ae ’̄vq A ¿̄ mn †Nviv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.461 Sepoy/59514 Md. Jewel Miah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.451 Sepoy Md. Nahid Hossain 

 P.W.452 Naib Subader Mir Zulhaz 

 P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.451 Sepoy Md. Nahid Hossain deposed that on 

25.02.2009 at about 9.30 he was practicing boxing in front of 

RSB Barak. At that time he heard firing from Darber Hall and 

came to see soldiers to run away. He went to recreation room. 

Habilder 36605 Maj. Bari and 4922 Subeder Safiuddin asked to 

dress up all. At 11.30 A.M.  a group of BDR personnel leaded by 

54247 Habilder Jalal opened fire in front of RSB Barak and 

asked him to come down. A soldier came down from recreation 

centre and availed pickup with arms for participating in 

rebellion. Having afraid he took shelter on 4th floor. At noon he 

came to see 67099 Sepoy Alimuzzaman and the appellant 

59514 Jewel Miah in front of Barak with arms and on firing. On 

26.02.2009 at 12.00 noon he got a Rifle as abandoned and 

deposited in the Koth of 36 Battalion and afterwards he left 

Peekhana crossing over the wall. 

In cross-examination on behalf of the appellant, he denied 

the suggestion that on 25-26 Feb, 2009 he was with the uniform. 

They all were with playing dress. At about 9.40 A.M. he went to 
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recreation room and remained there till 11.30 A.M. At the 

direction of taking arms he did not take any fire arms. He did not 

see any army officer in the recreation centre. On 26.02.2009 he 

left Peekhana in civil dress. He deposited Rifle in Koth. There is 

no bullet with the arms. He cannot remember the number of the 

arms. He came to Peekhana from Noagaon under police custody. 

He denied the suggestion that he did not depose before the I.O. 

that he took shelter on 4th floor and that he did not refer the 

number of Jalal before the I.O. He also denied the suggestion 

that he did not depose before the I.O. that he deposited arms. He 

did not depose before Kaher Akanda but before his 

representative. With the apprehension of being attacked by the 

army he left Peekhana. He denied the suggestion he was a 

rebellion and in order to get himself excused he deposed falsely. 

P.W.452 JCO NSub Mir Julhas deposed that on 

25.02.2009 he was in RSB field. At 9.30 A.M. he heard firing 

from Darber. 36605 Habilder Major Bari whistled and took all to 

recreation centre. He took shelter on 2nd floor. At about 11.00 

A.M. he came to see some BDR personnel to make firing at the 

leadership of Habilder Jalal. On his way to office room he came 
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to see in front of Barak 54247 Habilder Jalal, 59514 Sepoy Juel 

of 36 Battalion with arms and to make firing. He heard them to 

say ‘B¢jÑ A¢gp¡l ®kM¡®e cv‡e ®pM¡®e …¢m L®l j¡l®a q®hz’. On 

26.02.2009 at 5.00 P.M. he asked his family members to leave 

Peekhana and he himself left Peekhana at 2.00 P.M. 

In cross-examination on behalf of the appellant, he stated 

that at 9.30 A.M. he did not find any army officer in recreation 

Centre. He went to Barak at about 9.40 A.M. He denied the 

suggestion that on 25.02.2009 he remained all the day in RSB 

room. At 11.20 A.M. he went to RSB office and remained there 

for the whole day. He did not find any murder in RSB area. He 

deposed before the I.O. the regiment number of Jalal. He had no 

duty on 26.02.2009. Nobody asked him to remain in Peekhana. 

He deposed before the I.O. that at 14.30 he ran away by the side 

of dairy firm. He denied the suggestion that he had participation 

in the rebellion and that  he deposed falsely.  

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

14.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 540 and his 

signature 540/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 08.07.2009 and brought 

before him on 14.07.2009. He appraised everything to the 

appellant. He denied the suggestion that the statement of the 

appellant is not a confession at all.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.451 deposed before him that after remission of the 

situation he went to the kote of 36 Battalion and deposited Rifle 

and thereafter went home wearing civil dress. He denied the 

suggestion that P.W.451 although was an accused but he cited 

him as witness as being tutored. He arrested the appellant on 

08.07.2009 and took remand for 5 days. He denied the 

suggestion that he obtained the confession of the appellant 

under oppression.  

The confession of the appellant Sepoy Md. Jewel Miah 

(C.S.A.461), runs as under- 
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“  MZ 25.02.09 Bs ZvwiL Ab¨vb¨ w`‡bi g‡Zv mKvj †ejv †Mg 

cÖvKwUm Kivi Rb¨ gv‡V hvB| gvV cwi¯‹vi K‡i cÖvKwUm KiwQjvg|  

cÖvKwUm †k‡l bv Í̄v LvIqvi Rb¨ nvZ gyL †avqvi Rb¨ cȪ ‘wZ ‡bB| ZLb 

AvbygvwbK 9.30 Uvq `ievi nj †_‡K †jvKRb G‡jvcv_vixfv‡e 

†`Šov‡`Šwo K‡i Gw`‡K Avm‡Q| ZLb my‡e`vi kwd Avgv‡`i‡K 

(mevB‡K) wUwf iæ‡g wM‡q e‡m †jvKRb wnmve Ki‡Z ej‡j Avwg wUwf 

iæ‡g hvB| 2/2
1
2  N›Uv wUwf iæ‡g emv wQjvg| ZLb †Mvjv¸wj nw”Qj| 

eªvk dvqvi I nw”Qj| ZLb K‡qK Rb gy‡Lvk cov †jvK G‡m my‡e`vi 

kwd mv‡ne‡K e‡j Avcbvi me †jvK‡K †cvkvK cwiavb K‡i A ¿̄ nv‡Z 

wb‡Z e‡jb| Zviv Avgv‡`i D‡Ï‡k¨ K‡i †Rv‡i †Rv‡i ej‡Z _v‡K mevB 

A ¿̄ bvI bB‡j ¸wj K‡i nZ¨v Kiv n‡e| ZLb Avwg Avgvi iæ‡g P‡j 

hvB| iæ‡g wM‡q †cvkvK cwiavb Kwi Ges Av‡ Í̄ Av‡ Í̄ wb‡P bvwg| wb‡P  

†b‡g †`wL †h, Mvox cvwKs Gi cv‡k¦© wmwoi †Mvovq GKwU A ¿̄ c‡i Av‡Q| 

ZLb Avwg A ¿̄wU nv‡Z †bB| Avwg Av‡k cv‡k jÿ¨ K‡i †`wL †jvKRb 

bvB| ZLb Avwg A ¿̄wU †mLv‡bB †i‡L Av‡ Í̄ Av‡ Í̄ Avgvi iæ‡g P‡j hvB| 

mvivivZ Avwg iæ‡gB wQjvg| c‡ii w`b 26/2/09 Bs ZvwiL mKvj 9.00 

Uvq cwðg cv‡k¦©i †`qvj UcwK‡q A‡bK‡K †ei n‡Z †`‡L AvwgI †`qvj 

UcwK‡q wcjLvbv †_‡K †ei n‡q hvB| Ges Avwg miKvix †Nvlbv ï‡b 

3/3/09 Bs ZvwiL wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|’’ 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and P.W.451 himself as an accomplice and his testimony 

thus lacks credibility. From his testimony it appears that he 

himself took up arms and later on ran away. His claim of 

identifying the appellant with arms thus can’t be relied on. The 

testimony of P.W.452 appears vague, unspecified and 

unreliable. Although he claims to see the appellant with arms 

but he did not specify when and where he saw the appellant. 

P.W. 654, the investigation officer admits in his cross-

examination that P.W. 452 did not depose before him that he 

saw the appellant on way to his office room. His evidence thus 
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appears tutored and tempered. The confession of the appellant –

‘wb‡P  †b‡g †`wL †h, Mvox cvwKs Gi cv‡k¦© wmwoi †Mvovq GKwU A ¿̄ c‡i Av‡Q| 

ZLb Avwg A ¿̄wU nv‡Z †bB| Avwg Av‡k cv‡k jr¨ K‡i †`wL †jvKRb bvB| 

ZLb Avwg A ¿̄wU †mLv‡bB †i‡L Av‡ Í̄ Av‡ Í̄ Avgvi iæ‡g P‡j hvB’ appears 

exculpatory in nature. As per admission of P.W.654, the 

investigation officer the appellant was taken on remand for 5 

days and it is apparent that his above confession was obtained 

under coercion. P.W. 349 the confession recording Magistrate 

also failed to certify to its voluntariness. The confession of the 

appellant is neither voluntary nor true and it can’t be considered 

as evidence. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. are eye witnesses to the occurrence and they 

both identified the appellant rightly with his badge No. and they 

saw the appellant with arms and it is clear that the appellant 

took away arms by plundering kote and constituted the offence 

under Section 382 of the Penal Code. The confession of the 

appellant appears inculpatory in nature. Although the appellant 

was taken on remand but no evidence appears that his 
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confession was obtained by coercion or by way of undue 

influence. The confession recording Magistrate, P.W.349, 

certified it as voluntary –‘Bp¡j£ ®üµR¡u ®c¡o ü£L¡l L−l−R h−m Bj¡l 

¢eLV fËa£uj¡e qu’ The confession of the appellant being true and 

voluntary it can solely be based for the impugned order of 

conviction and sentence to the appellant.  

The learned Deputy Attorney General further also 

submits that the trial Court on proper appreciation of evidence 

on record rightly found the appellant guilty of the offence under 

Section 382 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Sepoy Jewel Miah 

(C.S.A.461) stated in his confessional statement- 

“  2/2
1
2  N›Uv wUwf iæ‡g emv wQjvg| ZLb †Mvjv¸wj nw”Qj| eªvk dvqvi 

I nw”Qj| ZLb K‡qK Rb gy‡Lvk cov †jvK G‡m my‡e`vi kwd mv‡ne‡K 

e‡j Avcbvi me †jvK‡K †cvkvK cwiavb K‡i A ¿̄ nv‡Z wb‡Z e‡jb| 

Zviv Avgv‡`i D‡Ï‡k¨ K‡i †Rv‡i †Rv‡i ej‡Z _v‡K mevB A ¿̄ bvI 

bB‡j ¸wj K‡i nZ¨v Kiv n‡e| ZLb Avwg Avgvi iæ‡g P‡j hvB| iæ‡g 

wM‡q †cvkvK cwiavb Kwi Ges Av‡ Í̄ Av‡ Í̄ wb‡P bvwg| wb‡P  †b‡g †`wL 

†h, Mvox cvwKs Gi cv‡k¦© wmwoi †Mvovq GKwU A ¿̄ c‡i Av‡Q| ZLb Avwg 

A ¿̄wU nv‡Z †bB| Avwg Av‡k cv‡k jÿ¨ K‡i †`wL †jvKRb bvB| ZLb 

Avwg A ¿̄wU †mLv‡bB †i‡L Av‡ Í̄ Av‡ Í̄ Avgvi iæ‡g P‡j hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 451 and 452 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 451 deposed- 

“11.30 wgt 54247 nvwej`vi Rvjv‡ji †bZ„‡Z¡ GK`j A ¿̄avix wewWAvi 

R S B e¨viv‡Ki Gi mvg‡b G‡m dvKv ¸wj el©b K‡i I mKj‡K bx‡P 

bvg‡Z e‡j| ZLb wPËwe‡bv`b iæg †_‡K GKRb wewWAvi bx‡P †b‡g 

wM‡q wcK Avc n‡Z A ¿̄ wb‡q we‡ ª̀v‡n Ask †bq| Avwg f‡q 4_© Zvjvq 

P‡j hvB| ỳcy‡i e¨viv‡Ki mvg‡b 67099 wmcvnx Avjxgy¾vgvb I 

59514 Ry‡qj wgqv‡K A ¿̄ mn we‡ ª̀vnx‡`i m‡½ ¸wj Ki‡Z †`‡LwQ|” 

P.W.452 deposed – 
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“9.30 wgt `ievi n‡j ¸wji kã ïwb| 36605 nvt †gRi evix evwk 

evwR‡q mKj‡K GKwÎZ K‡i wPËwe‡bv`b K‡¶ wb‡q hvq| Avwg e¨viv‡Ki 

2 Zvjvq H w`b Ae ’̄vb Kwi| Abygvb 11 Uvq nvwej`vi Rvjv‡ji †bZ„‡Z¡ 

wewWAvi m`mviv ‰mwbK jvB‡bi eviv›`vi mvg‡b eªvk dvqvi K‡i| Avwg 

bx‡P Awdm K‡¶ hvIqvi c‡_ 36 e¨vUvwjq‡bi 54247 nvwej`vi Rvjvj  

59514 wmcvnx Ry‡qj‡K ‰mwbK e¨viv‡Ki mvg‡b A ¿̄ mn †`wL dvqvi 

Ki‡Z| Zviv ej‡Z _v‡K Army officer †hLv‡b cv‡e †mLv‡b ¸wj K‡i 

gvi‡Z n‡e|”  

 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.463 Sepoy/67172 Md. Solaiman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Lt. Col. Md. Asif Abdur Rouf 

 P.W.336 Munshi Abdur Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.24 Asif A. Rouf deposed that on 25.02.2009 he was 

in his apartment in Peekhana to the east side of old D.G 

Bhaban. At about 9.30 A.M. he heard of firing from the west 

side of his residence. He contacted with Signal room and was 

informed that some BDR personnel created disorder in Darber. 

Then he talked with Maj. Gofran Mollick over mobile. Gofran 

Mollick asked him to remain silent in residence. At about 10 

A.M. he heard firing from D.G’s. residence. He remained in his 

residence closing the door. At about 10.45 some BDR 

personnel attacked his residence by breaking door. In his 

residence he had with him his ailing mother, wife, two children, 

bat man, driver and cook. At the firing by the rebellions he 

raised up his hands and surrendered to their order. They took 

him out of the residence along with his family members and 

confined them in quarter guard and therefrom he came to see 

Sepoy Uttam Barua along with Sepoy Shamim Al Mamun, 

Sepoy Harun-or-Rashid, Subader Waliullah, Habilder 

Sahabuddin, Habilder Serajul, Lance Naik Ekram, Lance Naik 

Rejaul, Sepoy Rejaul, Sepoy Kamrul Hasan, Sepoy Sohel, 

Sepoy Majahar, Sepoy Emran, the appellant Sepoy Soleman, 
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Sepoy Sakil, Sepoy Majhar, Sepoy Gautom Day,  Sepoy 

Mohsin, Sepoy Tariqul, Sepoy Sayeed, Cook Milon, Cook 

Karim, Cook Sahidullah and Cook Shafiqul with arms and to 

scold them. 

In cross-examination on behalf of appellant, he stated 

that he was on duty in BDR from long earlier prior to  deposing 

before I.O. Earlier he was in 24 Battalion but at the time of 

deposing before I.O. he was not there. He denied the suggestion 

that he deposed before I.O. falsely against the appellant with ill 

motive.  

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

15.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 479 and his 

signature 479/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 08.07.2009 and brought 

before him on 15.07.2009. He recorded the statement of the 
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appellant in his chamber. There was no reference of Memo No. 

and that he did not record it.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 08.07.2009 and took remand 

for 5 days. He denied the suggestion that he obtained false 

statement of the appellant under oppression. He examined 

P.W.24 on 13.03.2009. The address of P.W. 24 was given 24 

Battalion. Long before the occurrence he returned to Army. He 

used to come in Peekhana since his family was there in 

Peekhana. P.W.24 did not depose before him to see the 

appellant with arms in hand. He denied the suggestion that he 

created the false statement and implicated the appellant to the 

case falsely.  

The confession of the appellant Sepoy Md. Solaiman 

(C.S.A.463), runs as under- 

“  Avwg BDR Gi wmMb¨vj g¨vb| 2002  mv‡j BDR G XzwK| MZ 

25/02/09 Zvs wcjLvbv  BDR, H.Q G wQjvg| Hw`b Avgvi Rest 

wQj| weKv‡j UvÆz †kv †Z Ask Mªn‡bi K_v wQj| wb‡Ri jvB‡b ï‡q _vKv 

Kv‡j †ejv 9.15 Uvi w`‡K ¸wji kã cvB| eviv›`vq ùvwo‡q ‡`wL 
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†jvKRb QzUvQzwU Ki‡Q| Avwg `iRv eÜ K‡i 2q Zjvq Avgvi iæ‡g 

_vwK| gvB‡K †Nvlbv K‡i e‡j †h hviv jvB‡b AvQ Zviv bx‡P bvg‡Z 

n‡e| Avwg bx‡P  bvwgwb| †ejv 1.00 Uvi w`‡K 6/7 Rb gy‡Lvmavix 

BDR G‡m jvB‡bi mvg‡b G‡m ¸wj K‡i Ges e‡j hviv jvB‡b _vK‡e 

Zv‡`i Luy‡R †c‡j ¸wj Kiv n‡e| ZLb Avwg †ei nB|  Zviv Avgv‡K 

jywK‡q _vKvi Kvi‡b †e`g gviwcU K‡i| Avgv‡K Kjvi a‡i †KvqvU©vi 

Mv‡W© wb‡q hvq| †mLv‡b GKwU ivB‡dj c‡o wQj| Zv‡`i GKRb H 

ivB‡dj Avgv‡K †`q| Zviv Ab¨Î P‡j hvq| Avwg A ¿̄mn  Avevi 

jvB‡bi mvg‡b cyivZb cwiZ¨v³ Building Gi 2q Zjvq cwiZ¨v³ 

Bath Room G jywK‡q _vwK| mÜ¨v 6.30 Uvi w`‡K †g‡m hvq Wvj 

fvZ LvB Ges c~‡e©i H †`vZjvq G‡m ivZ KvUvq| mKvj 10.00 Uvi 

w`‡K †K› ª̀xq ‡KvqvU©vi Mv‡W© ivB‡dj Rgv w`B| e¨viv‡K wd‡i Avwm| 

†ejv 12/1.00 Uvi w`‡K fvlb ïwb †h 3 wK: wg: Gi g‡a¨ †KD _vK‡e 

bv| †ejv 2.30 Uvi w`‡K cÖvPxi Uc‡K evox P‡j hvB| †Nvlbv ï‡b 

1/3/09 Zvs BDR wcjLvbvq  wd‡i Avwm|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.24 does not bear any substance 

as to the alleged offence against the appellant under Section 382 

of the Penal Code. P.W.24 claims to identify the appellant 

having confined in quarter guard. His identification of the 

appellant in the midst of 23 other accused is highly 

impracticable and unreliable. He simply referred the appellant 

as Sepoy Solaiman without his battalion and badge No. He 

admitted in his cross-examination that quarter guard was 

screened by a cloth so that none could be seen from outside. In 

view of the above facts his identification to the appellant 

inspires no confidence. The confession of the appellant –‘Avgv‡K 

Kjvi a‡i †KvqvU©vi Mv‡W© wb‡q hvq| †mLv‡b GKwU ivB‡dj c‡o wQj| Zv‡`i 

GKRb H ivB‡dj Avgv‡K †`q’ is exculpatory in nature. He did not 

make any statement as to committing any offence. More so, the 

appellant was taken on remand for 5 days as it appears from the 
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admission of both the P.W.336, the confession recording 

Magistrate and P.W.654, the investigation officer and it is 

apparent that his above confession was obtained under coercion 

and as such his confession can’t be taken into consideration as 

evidence. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.24 is the eye witness to the occurrence. He saw the 

appellant with arms. From his evidence it is clear that he took 

away arms by plundering Kote and constituted the offence 

under Section 382 of the Penal Code. His above evidence could 

not be assailed or embellished by way of cross-examination on 

behalf of the appellant. His testimony thus appears reliable, 

credible and trustworthy. Although there was screen inside the 

prison cell but it did not make any hindrance in observing 

outside from inside and he rightly identified the appellant with 

arms along with other rebellions. Although the appellant made 

confession in evasive manner but it is inculpatory in nature. No 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. The confession of the 
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appellant being true and voluntary it can solely be based for the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Solaiman (C.S.A.463) 

stated in his confessional statement- 

“  gvB‡K †Nvlbv K‡i e‡j †h hviv jvB‡b AvQ Zviv bx‡P bvg‡Z n‡e| 

Avwg bx‡P  bvwgwb| †ejv 1.00 Uvi w`‡K 6/7 Rb gy‡Lvmavix BDR G‡m 

jvB‡bi mvg‡b G‡m ¸wj K‡i Ges e‡j hviv jvB‡b _vK‡e Zv‡`i Luy‡R 

†c‡j ¸wj Kiv n‡e| ZLb Avwg †ei nB|  Zviv Avgv‡K jywK‡q _vKvi 

Kvi‡b †e`g gviwcU K‡i| Avgv‡K Kjvi a‡i †KvqvU©vi Mv‡W© wb‡q hvq| 

†mLv‡b GKwU ivB‡dj c‡o wQj| Zv‡`i GKRb H ivB‡dj Avgv‡K 

†`q| Zviv Ab¨Î P‡j hvq| Avwg A ¿̄mn  Avevi jvB‡bi mvg‡b cyivZb 

cwiZ¨v³ Building Gi 2q Zjvq cwiZ¨v³ Bath Room G jywK‡q 

_vwK| mÜ¨v 6.30 Uvi w`‡K †g‡m hvq Wvj fvZ LvB Ges c~‡e©i H 

†`vZjvq G‡m ivZ KvUvq| mKvj 10.00 Uvi w`‡K †K› ª̀xq ‡KvqvU©vi 

Mv‡W© ivB‡dj Rgv w`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

 P.W.24 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 24 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 24 deposed-  

“ew›` _vKve ’̄vq 24 e¨vUvwjq‡bi A‡bK ˆmwbK‡K MvwjMvjvR Ki‡Z 

†`wL| Zv‡`i g‡a¨ my‡e`vi IqvwjDj−vn, nvwej`vi kvnveDwÏb, 

nvwej`vi wmivRyj, j¨vÝ bv‡qK BKivg, j¨vÝ bv‡qK †iRvDj, wmcvnx 

†iRvDj, ˆmwbK kvwgg Avj gvgyb, wmcvnx Kvgi“j nvmvb, wmcvnx 

†mv‡nj, wmcvnx gvRnvi, wmcvnx Ggivb, wmcvnx †mv‡jgvb, wmcvnx 

kvwKj, wmcvnx gvRnvi, wmcvnx †MŠZg †`, wmcvnx DËg eo~qv, wmcvnx 

nvi“b Ai iwk`, wmcvnx gnmxb, wmcvnx ZvwiKzj, wmcvnx mvB`, cvPK 

wgjb, cvPK Kwig, cvPK knx ỳj−vn, cvPK kwdKzj‡K †`L‡Z cvB| Giv 

mevB mk ¿̄ wQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.464 Sepoy/67630 Md. Anwar 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.401 Lance Naik Md. Manik Miah 
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 P.W.357 Md. Shahdat Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.401 LNK. Md. Manik Miah deposed that on 

25.02.2009 he went to Darber. After commencement of Darber 

two Sepoys pointed arms. The officers detained one and other 

one ran away. There happened disorder and the BDR personnel 

were leaving Darber. He also left Darber and moved towards 

Barak. On the way, he came to see vehicles from the Parade 

ground were taking out speedily. Azim Patwary took away the 

vehicle of the commander. In the Barak some BDR personnel 

were abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see 74911 Shafiul, 

54793 Nasir, 67569 Bulbul, 74730 Faijulah, 74274 Ajaher, 
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77525 Sepoy Mamun, 54815 Jahangir, the appellant 67660 

Anowar and some others to hold arms and to make firing. They 

were looking for army officers. He came to see many BDR 

personnel to make firing beside canteen. He came back to the 

Barak. On 27.02.2009 at the instruction of police he went to the 

hospital.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he came to court earlier. BDR personnel were 

coming out from Darber. He also came out and ran towards 

Barak. He went to Barak No.1. He deposed before the I.O. where 

he saw the accused. He denied the suggestion that he did not see 

the accused in the Barak. He remained in the Barak till 

26.02.2009. There were messes behind Barak No.2. Barak No.2 

was a five storied building. He denied the suggestion that from 

Barak No.1 mess area cannot be viewed. He went to canteen at 

about 11.00/11.30 A.M. He did not go to canteen for meal. He 

denied the suggestion that he went to Barak and moved between 

Barak and mess. He served many times with Alamgir. He denied 

the suggestion that he did not know the accused. He denied the 
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suggestion that he was awarded punishment in his service. He 

denied the suggestion that he did not see Alamgir and Anowar.  

 P.W.357 Md. Shahdat Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

14.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 607 and his 

signature 607/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 09.07.2009 and placed before 

him on 14.07.2009. The appellant did not complain any torture. 

He denied the suggestion that he did not appraise column 5 and 

that he did not provide sufficient time to the appellant for 

reflection and that he did not follow the provisions of law in 

recording the statement of the appellant and that the appellant 

did not make statement voluntarily.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded statement of P.W.401 on 29.04.2009. He 

deposed before him that he went to Line from Darbar and 
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sitting on the bed he tried to understand the situation. He did 

not specify on which floor he used to reside and the time when 

he was observing. He arrested the appellant on 08.07.2009 and 

kept him on remand for 5 days and thereafter he made his 

confession. He denied the suggestion that he obtained the 

confession of the appellant under oppression.  

The confession of the appellant Sepoy Md. Anwar 

Hossain (C.S.A.464), runs as under- 

“ Avwg wmcvnx wnmv‡e 24 e¨vUvwjq‡b wcjLvbvq Kg©iZ wQjvg| wcjLvbvq 

mvavib wWDwU KiZvg| 24/2/09Bs Zvs mKvj 05.30 wgt n‡Z 3.00Uv 

(Abygvb) ch©š— Svoy †`Iqvq Working G wQjvg| Gi wekªvg G hvB| 

ỳcy‡i eo Lvbv LvB| Gici mÜ¨v 6.00Uv n‡Z c‡ii w`b mKvj 6.00 

NwUKv ch©š— Awdmvm© †g‡m wWDwU Kwi| 25/2/09Bs Zvs wWBwU †k‡l 

Mjd MÖvD‡Û Mv‡bi gÂ ˆZwi‡Z e¨vUvwjqvb nvwej`vi †gRi mvnve DÏxb 

Working G wb‡q hvq| †mLv‡b Mvox †_‡K †eÂ bvgvB‡Z bvgvB‡Z 

Abygvb mKvj 09.30 wgt mgq ¸wji kã cvB| Gi c‡i †e‡Âi wb‡P 

cvjvq| mevB G‡jvcv_vix fv‡e P‡j hvq| Avwg jvB‡b P‡j hvq| 12.00 

ch©š— jvB‡b wQjvg| 4/5 Rb A ¿̄avix G‡m A ¿̄ wb‡Z fq †`Lv‡j †Kv‡W 

wM‡q wbR bvgxq 347/wW bs A ¿̄ wbB| jvB‡b P‡j Avwm| jvB‡bB wQjvg 

26/2/09 Zvs †ejv 11.30 wgt ch©š—| ZLb wM‡q A ¿̄ †Kv‡W Rgv †`B| 
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Abygvb 2.45wgt/ 3.00 NwUKvq evB‡i P‡j hvq| 03/03/09 Zvs 

†hvM`vb Kwi| MZ 8/7/09 Zvs wcjLvbv †_‡K †MÖdZvi K‡i|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.401 appears vague and 

unspecified. He did not mention when and where he saw the 

appellant. His testimony finds no corroboration by any other 

witness and thus it lacks credibility. The confession of the 

appellant-‘4/5 Rb A ¿̄avix G‡m A ¿̄ wb‡Z fq †`Lv‡j †Kv‡W wM‡q wbR bvgxq 

347/wW bs A ¿̄ wbB’ appears exculpatory in nature. He took up 

arms being threatened. P.W. 654, the investigation officer 

admits that the appellant was taken on remand for 5 days. It  is 
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apparent that his confession was obtained under coercion or 

undue influence and it can’t be taken into consideration as 

evidence. His confession as to take away his allotted arms does 

not constitute any offence under Section 382 of the Penal Code.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.401 is the eye witness to the occurrence. He saw the 

appellant with arms and identifying him properly with his 

regiment No. His solitary evidence being credible and reliable 

bears substance. The confession of the appellant appears 

inculpatory. At the relevant time and hour he had no occasion 

to pick up his allotted arms. His confession of taking of arms 

finds substance. It finds corroboration by the evidence P.W.401 

and bears substance to his offence under Section 382 of the 

Penal Code. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. P.W.357, the confession recording 

Magistrate also certified his confession as voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Anwar Hossain 

(C.S.A.464) stated in his confessional statement- 
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“ Avwg jvB‡b P‡j hvq| 12.00 ch©š— jvB‡b wQjvg| 4/5 Rb A ¿̄avix 

G‡m A ¿̄ wb‡Z fq †`Lv‡j †Kv‡W wM‡q wbR bvgxq 347/wW bs A ¿̄ wbB| 

jvB‡b P‡j Avwm| jvB‡bB wQjvg 26/2/09 Zvs †ejv 11.30 wgt ch©š—| 

ZLb wM‡q A ¿̄ †Kv‡W Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 401 deposed- 
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“†jvKRb QyUvQywU K‡i †ei n‡Z _v‡K Avwg jvB‡b †h‡Z _vwK| cw_g‡a¨ 

c¨v‡iW MÖvD‡Û Mvox¸wj ª̀æZ mwi‡q †bq| AvwRg cv‡Uvqvix Avgvi 

Awabvq‡Ki Mvox mwi‡q †bq| jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i 

A ¿̄ Qvov †KD _vK‡j ¸wj Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi 

mn A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 74911 kwdDj 54793 bvwQi, 

67569 eyjeyj, 74730 dqRyjøvn, 74274 AvRnvi, 77525 wmcvnx 

gvgyb, 54815 Rvnv½xi, 67630 Av‡bvqvi mn Av‡iv A‡bK‡K A ¿̄ mn 

¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i †LvR Ki‡Z _v‡K|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

 

C.S. Accused No.467 Sepoy/66771 Md. Milon 

Tarafder.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.15 Sepoy Md. Fazlul Haque 

 P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.15 Sepoy Md. Fazlul Haque deposed that on the 

date of occurrence, 25th Feb, 2009 he attended Darber in the 

morning. When D.G. was delivering speech on ‘X¡m i¡a’ 

activities Sepoy Moyeen of 13 Battalion entered into Darber 

with arms and pointed arms on D.G. and behind him Kajal 

entered into Darber. All BDR personnel stood up and were 

leaving Darber. He also came out from Darber and on his way 

to 24 Battalion when he reached in the middle of Sultan ground 

and north-west of Babor ground he came to see Sepoy Masum 

of 24 Battalion followed by the Lance Naik Ekramul and Sepoy 

Paltan Chakma, Sepoy Mukul Alom with arms to move 

forward. At that time he also came to see Maj. Mobinul Sarker, 

unit officer of 24 Battalion to come through northern road to the 

east of the pond and he also came to see that Sepoy Masum 

burst fire on Maj. Mobin and consequently Maj. Mobin fell 

down on earth. Afterwards he ran towards 24 Battalion and 

came up on 4th floor of the Line. Appearing on the Varanda on 

4th floor he came to see Havilder Jashim, Sepoy Khaibor, Sepoy 
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Ataur, Naik Mostafa, Nce Mazed, Sepoy Jahedul and the 

appellant Sepoy Milon Tarafder of 24 Battalion with arms, 

agitated mood and on firing. They were shouting directing 

Sepoys in the Line to take arms and ammunitions.  

In cross-examination on behalf of the appellant, he stated 

that he was about to lose his sense observing the occurrence. 

For the cause of firing he became nervous. Battalion was 5/6 

hundred yard away from the bank of pond. He denied the 

suggestion that being nervous it was not possible to move 500 

yard. There was a ditch besides the building. The sweeper was 

called NC. The sweeper had no training on arms. He can’t say 

whether the appellant used to live with his family members. He 

denied the suggestion that at the time of occurrence the 

appellant was with his family members and was not in 

Peekhana and that he did not see the appellant and that he 

deposed against him falsely at the instance of officers.  

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

02.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the appellant as exhibit 831 and her 

signature 831/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there was no reference of case No. and how long he 

was on remand. She denied the suggestion that he did not 

appraise column 5 and that she did not certify the statement 

properly and that she did not appraise the appellant of the 

consequence of confession and that she did not follow the 

provisions of law in recording the statement and that the 

appellant did not make any statement in committing any 

offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 11.07.2009 and took him 

remand for 8 days at two times. He recorded the statement of 

P.W.15 on 16.04.2009. After recording the statement of the 

witness the appellant was on duty in Peekhana. P.W.15 did not 

specify in his 161 statement from which Line he saw the 

appellant. He also did not depose before him of his coming on 

4th floor and its varanda. He can’t say whether the appellant was 



 

 

7611 

on duty as guard. He denied the suggestion that he obtained the 

confession of the appellant under oppression and that he 

implicated him in the case falsely.  

The confession of the appellant Sepoy Md. Milon 

Tarafder (C.S.A.467), runs as under- 

“24.02.2009 Bs Zvs mKvj 6.00/6.30 ch©šZ wewWAvi Gi wfZi 

dzjevMv‡b KvR Kwi| Zvici  evmvq hvB| c¨v‡iW †kv‡Z 8-8.30 g‡a¨ 

hvB ¯̂ ¿̄x‡K  ỳycyi 12 Uvq eoLvbv LvB| 25.02.2009 mv‡ji  ÷¨vR 

mvRv‡Z mKvj 7 Uvq hvB| H Lv‡b my‡e`vi mvËvi IqvwKs KgvÛvi, 

†gRi kvn& Avjg `vwqZ¡ wQ‡jb| H Lvb †_‡K nVvr K‡i `ievi n‡ji 

cwðg cvk †_‡K ¸wji kã ïb‡Z cvB| Zvici mKvj 9.30Uv †_‡K 

10.00Uv ch©šZ kã ïb‡Z cvB wKšZz NUbv eyS‡Z cvwiwb| Avwg evmvq 

P‡j hvB| ỳcyi 12Uvq gvBwKs ï‡b we‡ ª̀vnx‡`i f‡q g¨vMwR‡bi cv‡k 

GKwU cwiZ¨³ A ¿̄ cvB| A ¿̄wU wb‡q Avwg evmvq P‡j Avwm | 

25.02.09Bs Zvs Avwg evmvq wQjvg| 26/02/2009 Bs Zvs ỳcyi 1Uvq  

†Kv‡Z A ¿̄ Rgv †`B| A ¿̄ Rgv w`‡q evmvq P‡j Avwm| H w`b  3.30 

NwUKvq evmv †_‡K Avwg Ges Avgvi ¿̄x wewW,Avi cwðg w`‡Ki †`qv‡j 

_vKv gB w`‡q cvjvB| †ev‡bi  evmv wgicyi 1-G hvB| miKvix †Nvlbv 

Abyhvqx 01/03/2009 Bs Zvs Avwg AvZ¥¡mgc©b Kwi| 1 I 2 Zvs evB‡i 

iv‡L  3 Zvs wcjLvbvi wfZ‡i †bq|’’ 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.15 does not bear any substance. 

His evidence is vague and unspecified. He claims to see the 

appellant from veranda of 4th floor of 24 Battalion but he did 

not mention when and where he saw the appellant. His solitary 

evidence not being corroborated by any other witness can’t be 

relied on. He merely claims to see the appellant with arms 

which does not constitute the offence as alleged under section 

382 of the Penal Code. The confession of the appellant –‘ ỳcyi 

12Uvq gvBwKs ï‡b we‡ ª̀vnx‡`i f‡q g¨vMwR‡bi cv‡k GKwU cwiZ¨³ A ¿̄ cvB| 

A ¿̄wU wb‡q Avwg evmvq P‡j Avwm ’ appears exculpatory in nature and it 
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does not admit to constitute any offence and can’t be considered 

as evidence. More so, it is admitted by P.W.654, the 

investigation officer that the appellant was taken on remand for 

8 days at two times and it is apparent that his above confession 

is a product of torture and it bears no evidentiary value.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.15 is the eye witnesses to the occurrence. He 

identified the appellant with his battalion No. 24 and saw him 

with arms in front of Sainik Line. It is apparent that he took up 

arms by plundering kote and constitute the offence under 

Section 382 of the Penal Code. His confession as of taking arms 

appears inculpatory in nature and finds corroboration by the 

evidence of P.W.15. Although he was taken on remand for 8 

days but no evidence appears that his confession was obtained 

under coercion or by way of undue influence. P.W.381, the 

confession recording Magistrate duly certified it as voluntary-

‘Bp¡j£ ®üµR¡u ®c¡o ü£L¡l L−l−R fËa£uj¡e qu’.The confession being 

voluntary and true it can solely be based for impugned order of 

conviction and sentence to the appellant.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Milon Tarafder 

(C.S.A.467) stated in his confessional statement- 
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“ Zvici mKvj 9.30Uv †_‡K 10.00Uv ch©šZ ¸wji kã ïb‡Z cvB 

wKšZz NUbv eyS‡Z cvwiwb| Avwg evmvq P‡j hvB| ỳcyi 12Uvq gvBwKs 

ï‡b we‡ ª̀vnx‡`i f‡q g¨vMwR‡bi cv‡k GKwU cwiZ¨³ A ¿̄ cvB| A ¿̄wU 

wb‡q Avwg evmvq P‡j Avwm | 25.02.09Bs Zvs Avwg evmvq wQjvg| 

26/02/2009 Bs Zvs ỳcyi 1Uvq  †Kv‡Z A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.15 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 15 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 15 deposed- 
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“Avwg 24 e¨vUvwjqb‡K †`Šwo‡q hvB Ges 4_© Zvjvq ˆmwbK jvB‡b D‡V 

hvB| 4_© Zjvi eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi nvwej`vi 

Rmxg wmcvnx Lqei wmcvnx AvZvDi, bv‡qK   †gv —̄dv Nce gv‡R`, 

wmcvnx Rv‡q ỳj I wmcvnx wgjb Zid`vi‡K mk ¿̄ D‡ËvwRZ Ae ’̄vq ¸wj 

Qzo‡Z †`L‡Z cvB| Zvnviv ˆmwbK jvB‡b Aew ’̄Z wbi ¿̄ ˆmwbK‡`i A ¿̄ 

¸jv evi“` †bIqvi Rb¨ wPrKvi  K‡i| bv‡qK †gv¯—dv Kvgvj wmcvnx 

Rv‡q‡`i 4 bs †M‡U MvW© Duty wQj| Zviv we‡ ª̀vnx‡`i cÖwZnZ bv K‡i 

we‡ ª̀vnx‡`i ms‡M GKvZ¡Zv cÖKvk Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 



 

 

7623 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

C.S. Accused No.468 Sepoy/69162 Md. Rezaul Karim.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.320 Shamima Parveen, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, 

76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj Ali, 46481 

Habilder Mahbubul Alam, 60513 Faker Ali Mim, 75082 Mobin 

Khan of 24 Rifle Battalion and 46091 Habilder Mijanur 

Rahman of Sadar Rifle Battalion with arms and to make firing. 

He heard them to say- Ô`vex Av`vq bv nIqv ch©š— Av‡›`vjb Pj‡e| †Kvb 

Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v Kiv n‡eÕ.  After 
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some times DAD Nurul Huda came before him and entered into 

his residence. After while he went into the residence of Subeder 

Motiur Rahman on 3rd floor. After half an hour DAD Nurul 

Huda also came in the residence of Subeder Motiur Rahman 

together with his wife. Therefrom DAD Nurul Huda talked over 

mobile at difference places. He remained there till 19.00 hours 

and thereafter came back to his own residence. At 23.00 hours 

to the night he pushed out his family members beyond the 

boundary wall from back side of JCO’s quarter. At that time he 

came to see the appellant 69162 Sepoy Rezaul Karim and 

78192 Sepoy Md. Monir Hossain with arms and on firing 

beside under construction of JCO’s quarter. On 26.02.2009 at 

about 15.00 hours he left Peekhana through gate No.5.  

In cross-examination on behalf of the Appellant, he 

stated that he was not given any form to give information of the 

occurrence held on 25-26/02/2009. He can’t say whether any 

information box was put in every Battalion. He was not aware 

of any case lodged on the occurrence but he heard it later on. 

He also did not know of the investigation. Prior to the 

occurrence he was platoon commander. He orally informed the 
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commander of the occurrence. He denied the suggestion that he 

did not depose against the appellant before the investigation 

officer. He left Darbar at about 9.50/9.55 and reached as JCO’s 

quarter at about 10.00 A.M.  When he left Darber none was 

present excepting the officers. He denied the suggestion that he 

left Darbar after it became vacant. D.G. asked all commandants 

to control their respective troops. He denied the suggestion that 

at the time of occurrence he was the commander of ‘B’ 

company. At the time of deposing before I.O. he was the 

company commander. He denied the suggestion that defying 

order of DG he went to his residence. He stood five minutes at 

the stair of ‘cïi wewìs’ and observed firing. Thereafter he went 

to his residence and came back thereat again. His residence was 

in the ground floor of that building. He remained within his 

residence till 4.30 and thereafter came out at the stair to observe 

the situation. There was no Sepoy when he pushed out his 

family members. He denied the suggestion that by sending his 

family members he participated in the rebellion. He denied the 

suggestion that on 25.02.2009 after evening there was no 

electricity. He can’t remember whether he served under the 
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Appellant prior to his arrest and remained in the same room. He 

can’t say whether the appellant participated in Tatto show on 

24.02.2009 till dead of night. He denied the suggestion that he 

did not see the appellant near to the JCO’s quarter at 23.00 

hours on the night following the day on 25.02.2009. He denied 

the suggestion that he can’t see without the help of spectacles. 

He deposed before I.O. on 06.05.2009. He denied the 

suggestion that the appellant served under him for 6 months. He 

can’t remember whether he recommended 15 days leave of the 

appellant with effect from 25.06.2009 to 10.07.2009. He denied 

the suggestion that he did not see the appellant and that he 

deposed falsely.  

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

16.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 313 and her 

signature 313/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that she did not follow the provisions of 
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law in recording the statement of the appellant and that she did 

not certify it properly and that the appellant did not make 

statement voluntarily.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that P.W.278 did not depose before him 

that he saw the appellant under the stair. He deposed that he 

saw the appellant at 11.00 P.M. He denied the suggestion that 

the appellant had no implication in committing murder.  

The confession of the appellant Sepoy Md. Rezaul Karim 

(C.S.A.468), runs as under- 

“25/02/09 a¡¢lM pL¡−m A¡¢j m¡C−e ¢Rm¡jz pL¡−m Ae¤j¡e 9.30-

10.00V¡u ¢Qõ¡¢Q¢õl J N¤¢ml në ö¢ez S¡e¡m¡ ¢cu¡ ®c¢M 6/7Se 

j¤−M¡nc¡l£ AÙ»pq ¢h ¢X A¡l pcpÉ−cl ¢QvL¡l L−l hm−a ö¢e ®k m¡C−e 

®LE b¡L−he¡zph¡C−L −L¡−a AÙ» ¢e−a h−mz A¡¢j ¢LR¤re m¡C−e b¡¢Lz 

Ae¤j¡e 10.30-11.00V¡u A¡h¡l a¡l¡ A¡−p h−m m¡C−e L¡E−L f¡Ju¡ 

®N−m N¤¢m L−l ®no Ll¡ q−hz A¡¢j S£h−el i−u ®e−j A¡¢pz A¡j¡−L  

¢f−Wl ®fR−e AÙ» d−lz N¡¢mN¡m¡Q L−lz ®L¡−a ¢Nu¡ AÙ» ¢e−a h−mz 

A¡j¡−L ®L¡−al L¡−R ¢eu¡ k¡uz ®L¡−al h¡C−l f−s b¡L¡ HL¢V l¡C−gm 

A¡¢j ®eCz A¡¢j 1ew m¡C−el ®fR−e Vu−m−Vl L¡−R ¢N−u m¤L¡Cu¡ b¡¢Lz 
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A¡¢j 26/02/09 a¡¢l−M c¤f¤l 1.30V¡ fkÑ¿¹ I ÙÛ¡−e ¢Rm¡jz A¡¢j aMe 

BJu¡S h¡ ®m¡LS−el në e¡ ®f−u A¡¢j ®L¡−a ¢N−u l¡C−gm¢V Sj¡ 

®cCz a¡lfl m¡C−e A¡¢pz A¡¢j ®f¡n¡L hcm¡Cz ¢p¢im ®f¡n¡L f−s ®hm¡ 

3.00V¡l pju A¡¢j ®XC¢l g¡−jÑl f¡−nl ¢cu¡m VfL¡Cu¡ N¡ham£ Q−m 

k¡Cz A¡¢j 1/03/09 a¡¢l−M plL¡l£ ®O¡oe¡ ®j¡a¡−hL ¢fmM¡e¡u A¡¢p 

03/03/09 a¡¢lM A¡j¡−L L«aÑfr ®ia−l ®euz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.278 does not bear any 

substance. He claims to see the appellant at 11.00 P.M on the 

night following the day 25.02.2009 and to make firing. His 

above evidence does not constitute the offence against the 
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appellant as alleged under Section 382 of the Penal Code. His 

identification of the appellant on the night from ‘9/H föl’ 

building also appears impracticable and unreliable. It finds no 

corroboration by any other witness and as such his solitary 

testimony can’t be relied on. His confession of the appellant –

‘A¡j¡−L ®L¡−al L¡−R ¢eu¡ k¡uz ®L¡−al h¡C−l f−s b¡L¡ HL¢V l¡C−gm A¡¢j 

®eC’ appears exculpatory in nature and it does not admit to 

constitute any offence and it can’t be considered as evidence. 

More so, it is admitted by P.W.654, the investigation officer 

that the appellant was taken on remand for 10 days and it is 

apparent that his above confession is a product of torture and it 

can’t be taken into consideration as evidence as it is neither 

voluntary nor true.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.278 is the eye witness to the occurrence. He identified 

the appellant with his Battalion and badge No. and saw him 

with arms and to make firing near from JCO quarter under 

construction. He was thoroughly cross-examination but his 
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testimony could not be shaken in any way. His testimony 

appears reliable and trustworthy. The confession of the 

appellant –‘®L¡−al h¡C−l f−s b¡L¡ HL¢V l¡C−gm A¡¢j ®eC’ appears 

inculpatory. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. P.W.320, the confession recording 

Magistrate duly certified it as voluntary-‘fËcš Sh¡eh¾c£ ®üµR¡u fËcš 

fËa£uj¡e qu’. The confession of the appellant finds corroboration 

by P.W.278. The confession being voluntary and true it can 

solely be based for impugned order of conviction and sentence 

to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Sepoy Md. Rezaul Karim 

(C.S.A.468) stated in his confessional statement- 

“pL¡−m Ae¤j¡e 9.30-10.00V¡u ¢Qõ¡¢Q¢õl J N¤¢ml në ö¢ez S¡e¡m¡ 

¢cu¡ ®c¢M 6/7Se j¤−M¡nc¡l£ AÙ»pq ¢h ¢X A¡l pcpÉ−cl ¢QvL¡l L−l 

hm−a ö¢e ®k m¡C−e ®LE b¡L−he¡zph¡C−L −L¡−a AÙ» ¢e−a h−mz A¡¢j 

¢LR¤re m¡C−e b¡¢Lz Ae¤j¡e 10.30-11.00V¡u A¡h¡l a¡l¡ A¡−p h−m 

m¡C−e L¡E−L f¡Ju¡ ®N−m N¤¢m L−l ®no Ll¡ q−hz A¡¢j S£h−el i−u 

®e−j A¡¢pz A¡j¡−L  ¢f−Wl ®fR−e AÙ» d−lz N¡¢mN¡m¡Q L−lz ®L¡−a ¢Nu¡ 

AÙ» ¢e−a h−mz A¡j¡−L ®L¡−al L¡−R ¢eu¡ k¡uz ®L¡−al h¡C−l f−s b¡L¡ 
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HL¢V l¡C−gm A¡¢j ®eCz A¡¢j 1ew m¡C−el ®fR−e Vu−m−Vl L¡−R ¢N−u 

m¤L¡Cu¡ b¡¢Lz A¡¢j 26/02/09 a¡¢l−M c¤f¤l 1.30V¡ fkÑ¿¹ I ÙÛ¡−e 

¢Rm¡jz A¡¢j aMe BJu¡S h¡ ®m¡LS−el në e¡ ®f−u A¡¢j ®L¡−a ¢N−u 

l¡C−gm¢V Sj¡ ®cCz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 
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“Gi ci wbR evmvq G‡m Ae ’̄vb Kwi| ivwÎ Abygvb 23.00 NwUKvi mgq 

Avgvi cwievi‡K †RwmI Gm †KvqvUvi Gi wcQ‡bi evDÛvix †`Iqvj cvo 

K‡i w`‡q wbR evmvq Ae ’̄vb Ki‡Z _vwK| H mgq wbg©vbvaxb †RwmI Gm 

†KvqvU©vi Gi cv‡k¦© bs 69162 wmcvnx †iRvDj  Kwig Ges 78192 

wmcvnx †gvt gwbi †nv‡mb Zv‡`i nv‡Z _vKv A ¿̄ w`‡q †_‡g †_‡g dvqvi 

Ki‡Z †`wL|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.469 Sepoy/67254 Md. Sumon Mirja. 
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Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.370 Dr. M. A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 
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arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, the appellant 67254 

Sumon Mirja, 76637 Ziaul Hoq, 76879 Abul Kashem, 73139 

Firoj Ali, 46481 Habilder Mahbubul Alam, 60513 Faker Ali 

Mim, 75082 Mobin Khan of 24 Rifle Battalion and 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 

and to make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ............................. 

In cross-examination on behalf of the Appellant, he 

stated that no army officer could run way from Darbar. They 

were in Darbar. He himself was also in Darbar. ‘cïi wewìs’ was 
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adjacent to gate No.5. There were eight flat in ‘cïi wewìs’. He 

can’t say whether Maj. Jahid had his posting in Peekhana and 

he saw him in his quarter. Central Armory was at a distance of 

half kelo-metre-from Darbar and his residence was 100 yard 

away from Darbar. D.G. asked them to go to their respective 

Unit. He denied the suggestion that he defied the order of DG. 

He can’t say whether he saw the appellant on 06.05.2009 and 

that he recommended his leave from 25.06.2009 to 10.07.2009. 

There was a bathroom behind barak No.2. He denied the 

suggestion that the appellant hid himself in the bathroom.  

 P.W.370 Dr. M. A. Mazid, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

21.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 750 and her 

signature 750/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference who produced before him. The 

appellant was brought before him on 21.07.2009. He was taken 

on remand for 8 days. There was no reference where he was 
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kept for reflection. He denied the suggestion that he did not 

appraise everything to the appellant and that he did not provide 

sufficient time for reflection and that the appellant did not make 

statement voluntarily and that he did not comply the provisions 

in law in recording the statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 11.07.2009 and took him 

remand for 10 days. He denied the suggestion that the appellant 

did not make any confession.  

The confession of the appellant Sepoy Md. Sumon 

Mirza(C.S.A.469), runs as under- 

“B¢j ¢h¢XBl H 13-7-02 H ®k¡Nc¡e L¢lz ¢fmM¡e¡ Y¡L¡u B¢p 2004 

p¡−ml ®j j¡−pz 25/02/09 a¡¢l−M ®N¡m¡…¢ml n−ë O¤j i¡−‰ ®c¢M e£−Q 

°p¢eLl¡ ®N¡m¡…¢m Ll−Rz Ae¤j¡e pL¡m 11 V¡l ¢c−L 4/5 Se j¤−M¡nd¡l£ 

°p¢eLl¡ B−p Hhw ®S¡lf§hÑL AÙ» q¡−a ¢e−a h−mz B¢j ®L¡−a ¢N−u 

S£h−el i−u AÙ» q¡−a −eCz B¢j AÙ» q¡−a ¯p¢eL m¡C−el ¢fR−e 

f¢laÉš² h¡bl¦−j f¡¢m−u b¡¢Lz påÉ¡ fkÑ¿¹ AhÙÛ¡e L¢lz på¡ fkÑ¿¹ b¡¢L 

26/2/09 a¡¢l−M f¢l¢ÙÛ¢a n¡¿¹ ®c−M l¡C−gm¢V ®L¡−a Sj¡ ®cCz pL¡m 6 

V¡u Aaxfl hÉ¡l¡−L k¡Cz Hhw l¡−a f¡¢el qE−S f¡−nÄÑ b¡¢Lz c¤f¤l 1V¡ 
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®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf¢L−u ¢fmM¡e¡ ®b−L f¡¢m−u k¡Cz 

3/3/09 a¡¢l−M q¡¢Sl qCz 11/7/09 H Bj¡−L f¤¢mn ®NËga¡l L−lz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.278 does not bear any 

substance. He claims to see the appellant at 11.00 P.M on the 

night following the day 25.02.2009 and to make firing. His 

above evidence does not constitute the offence against the 

appellant as alleged under Section 382 of the Penal Code. His 

identification of the appellant on the night from ‘9/H föl’ 

building also appears impracticable and unreliable. It finds no 

corroboration by any other witness and as such his solitary 
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testimony can’t be relied on. His confession of the appellant –

‘Ae¤j¡e pL¡m 11 V¡l ¢c−L 4/5 Se j¤−M¡nd¡l£ °p¢eLl¡ B−p Hhw ®S¡lf§hÑL 

AÙ» q¡−a ¢e−a h−mz B¢j ®L¡−a ¢N−u S£h−el i−u AÙ» q¡−a −eCz’ appears 

exculpatory in nature and it does not admit to constitute any 

offence and it can’t be considered as evidence. More so, it is 

admitted by P.W. 370 the confession recording Magistrate and 

P.W.654, the investigation officer that the appellant was taken 

on remand for 8/10 days and it is apparent that his above 

confession is a product of torture and it can’t be taken into 

consideration as evidence against the appellant as being neither 

voluntary nor true.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.278 is the eye witness to the occurrence. He identified 

the appellant with his badge No.  and saw him with arms to 

make firing and it is clear from his evidence that the appellant 

took away arms by plundering kote and committed the offence 

under Section 382 of the Penal Code. The confession of the 

appellant appears inculpatory in nature. Although he was taken 

on remand but no evidence appears that his confession was 
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obtained under coercion or by way of undue influence. 

P.W.370, the confession recording Magistrate duly certified it 

as voluntary-‘−üµR¡u ü£L¡−l¡¢J² ¢cu¡−R’. The confession of the 

appellant finds corroboration by P.W.278. The confession being 

voluntary and true it can solely be based for impugned order of 

conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Sumon Mirja 

(C.S.A.469) stated in his confessional statement- 

“Ae¤j¡e pL¡m 11 V¡l ¢c−L 4/5 Se j¤−M¡nd¡l£ °p¢eLl¡ B−p Hhw 

®S¡lf§hÑL AÙ» q¡−a ¢e−a h−mz B¢j ®L¡−a ¢N−u S£h−el i−u AÙ» q¡−a 

−eCz B¢j AÙ» q¡−a ¯p¢eL m¡C−el ¢fR−e f¢laÉš² h¡bl¦−j f¡¢m−u 

b¡¢Lz påÉ¡ fkÑ¿¹ AhÙÛ¡e L¢lz på¡ fkÑ¿¹ b¡¢L 26/2/09 a¡¢l−M f¢l¢ÙÛ¢a 

n¡¿¹ ®c−M l¡C−gm¢V ®L¡−a Sj¡ ®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 

bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 
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Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|”  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.470 Sepoy/77523 Md. Golam 

Mostafa.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.14 Naik Md. Enamul Haque 

 P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he heard firing 

sound. Afterwards he came to Signal sector and there he saw 

Deputy Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant was switched off. Then operator 



 

 

7658 

talked with Maj. Maksumul Hakim on mobile. Maj. Shah Alam 

sought help from them having afraid of his life. Thereafter, they 

hid him in the store room. Afterwards he came out on varanda. 

Therefrom he came to see Commandant Lutfor Rahman to 

come up in his office on 2nd floor. At that time he came to see 

appellant Sepoy Emran, along with- Habilder Taher, Lance 

Naik Karim, Sepoy Azim Patowary, Sepoy Arafat Hossain, 

Sepoy Mijanar and others to come to the office of 24 Battalion 

with arms and they took down Commandant Lutfor Rahman 

forcibly and took him away towards D.G. Office in insulting 

manner. Prior to that Signalman Uzzal pushed Shah Alom in 

Signal room and closed the door. After that 15/10 BDR 

personnel with arms wearing ‘CAMO †MÄx’ attacked signal 

sector and entered into it on breaking down the door. Later on, 

they left the signal sector office. Among the BDR personnel 

who entered into the office he identified Signalman Shamim, 

Sepoy Lutfor Rahman, Sepoy Ziaur Rahman, Sepoy Solayman, 

Sepoy Monjur Elahi, the appellant Sepoy Golam Mostafa, 

Lance Naik Kamrul and Sepoy Emdad. They asked the insiders 
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through mike to come out, otherwise they would be 

shot........................................ 

In cross-examination on behalf of the appellant, he stated 

that his residence was at 26/2 Monesor Road. He denied the 

suggestion that he did not depose before I.O. that he came out 

from residence at 6.15. He was alone on duty at work shop. In 

the adjacent room there were three persons. They were 5 in 

number in signal sector including deputy commandant. He 

denied the suggestion that he did not depose before I.O. the 

name of deputy commandant. He did not know from which 

number he phoned the commanding officer. The armed 

rebellions were looking for the army officers. He denied the 

suggestion that he knew that only army officers will be killed. 

Commanding officer came to office at about 10.50 with 

uniform and remained in the office for 10 minutes. 10/15 armed 

rebellions broke down the door of signal sector and took away 

the commandant at about 11.00 hours. They did not try to 

prevent them. Thereafter they closed the door. He did not send 

any message to high officials after taking away the 

commandant. He referred the name whome he could identify. 
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He denied the suggestion that he could not identify the accused 

and that earlier he came to Court thrice and thus saw the 

accused for the 1st time. He reiterated that he knew the accused 

since he hailed from same Battalion. He heard miking but can’t 

say who was miking. He hid himself behind the Almira for an 

hour. He denied the suggestion that he had implication to the 

occurrence and thus he did not make any protest and moved 

freely. He denied the suggestion that he did not see the accused 

at the time of occurrence and that he deposed falsely. He 

reiterated that he hid himself saw the accused.  

 P.W.381 Roksana Begum Happey, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

18.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 833 and her 

signature 833/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference of case No. in the statement. 

The appellant was brought before her on 23.07.2009 at 2.30 and 

provided him 3.00 hour for reflection and sent him to jail at 
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5.30. There is no reference how long he was on remand and 

under whom he kept for reflection. The appellant was aged 21 

years. She denied the suggestion that she did not appraise 

anything to the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 11.07.2009. The appellant was 

in Peekhana. He examined P.W.14 on 05.05.2009. P.W.14 used 

to live outside Peekhana. The appellant was a newly recruited 

Sepoy. He denied the suggestion that P.W.14 deposed the name 

of the appellant as being tutored and that he implicated the 

appellant wrongly instead of the real offender.  

The confession of the appellant Sepoy Md. Golam 

Mostafa (C.S.A.470), runs as under- 

“25.02.2009 Bs Awd‡m hvB 8.15 NwUKvq Awd‡m  wKQy¶b _vKvi ci 

¸wji kã ïb‡Z cvB Ges Awd‡mi ỳÕZjv †_‡K bx‡P P‡j Avwm| Avwg 

†Kv¤úvbxi Awd‡m Avwm N›Uv Lv‡bi  jywK‡q  wQjvg| cieZ©x‡Z Avwg 

cybivq jvB‡b P‡j hvB| jvB‡bi ev_i“‡g Avwg cªvq 1/1 
2
1 N›Uv jywK‡q 

_vwK | AvbygvwbK 12 Uvq gvB‡K ïb‡Z cvB mevB‡K A ¿̄ wb‡Z ej‡Q 
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Ges A ¿̄  wb‡j  ¸wj K‡i gviv n‡e ejv nq gvB‡K Avwg bx‡P bvwgwb| 

26.02.09 Bs Zvs weKvj 3.30/4 Uvq  Avwg cvwj‡q  hvIqvi Rb¨  bx‡P 

P‡j Avwm|  bx‡P GKwU cwiZ¨³ A ¿̄ †i‡L nvRvixevM GjvKvi †`qvj 

UcwK‡q cvwj‡q hvB mvfv‡i| 01.03.2009 Bs Zvs wewWAvi -G Av‡mb 

|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.14 does not bear any substance 

as to the alleged offence under Section 382 of the Penal Code 

against the appellant. He merely identified the appellant along 

with others who appeared at signal sector and entered into the 

room by breaking down its door where he took shelter. He did 
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not disclose as of committing any offence as alleged against the 

appellant. More so, he merely identified the appellant with his 

name as Sepoy Golam Mostafa without his Battalion and badge 

No. His above identification to the appellant is doubtful and 

unreliable since there are as many as 3 BDR persons named 

Golam Mostafa, C.S. 652 and 1149 namely Golam Mostafa 

have not been sent up.  His uncorroborated solitary testimony 

can’t be relied on. The confession of the appellant –‘bx‡P GKwU 

cwiZ¨³ A ¿̄ †i‡L nvRvixevM GjvKvi †`qvj UcwK‡q cvwj‡q hvB mvfv‡i’ 

appears exculpatory in nature and it can be termed as admission 

to his guilt. It appears from his confessional statement that he 

was tender aged merely 21. The confession of the appellant not 

being true and voluntary it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.14 is the eye witness to the occurrence. He saw the 

appellant with arms. Both the P.W. 14 and the appellant hailed 

from 24 Rifle Battalion and as such there is no doubt of his 

identification to the appellant. His testimony could not be 
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assailed or emblished in any way by cross-examination on 

behalf of the appellant. His solitary evidence appears reliable, 

credible and trustworthy. The confession of the appellant 

appears inculpatory in nature. No evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W.381, the confession recording Magistrate duly 

certified it as voluntary-‘®üµR¡u Sh¡eh¾c£ ¢cu¡−R fËa£uj¡e qJu¡u ®lLXÑ 

Ll¡ −Nm’. It finds corroboration by the testimony of P.W.14. The 

confession of the appellant being true and voluntary it can 

solely be based for the impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Golam Mostafa (C.S.A. 

470) stated in his confessional statement– 

“ 26.02.09 Bs Zvs weKvj 3.30/4 Uvq  Avwg cvwj‡q  hvIqvi Rb¨  

bx‡P P‡j Avwm|  bx‡P GKwU cwiZ¨³ A ¿̄ †i‡L nvRvixevM GjvKvi 

†`qvj UcwK‡q cvwj‡q hvB mvfv‡i|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 14 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 14 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 14 deposed-  

“Gi ci GK`j D”Q„•Lj  BDR ‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z 

CAMO ‡MÄx cwiwnZ Ae ’̄vq G‡m wmMbvj †mKU‡i Avµgb K‡i| 

Zv‡`i nv‡Zi iW I jvwV w`‡q `iRv †f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv 

wmMbvj ‡mKUi †Q‡o Awd‡mi w`‡K P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ 

wmMbvjg¨vb kvgxg wmcvnx jyrdi ingvb, wmcvnx wRqvDi ingvb, wmcvnx 

†mvjvqgvb, wmcvnx gÄyi Gjvnx, wmcvnx  †Mvjvg    †gv —̄dv, j¨vÝ bv‡qK 

Kvgi“j Ges wmcvnx Gg`v`‡K wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.471 Lance Naik /54672 Md. Kamrul 

Hasan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.14 Naik Md. Enamul Haque 
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 P.W.61 Habilder Md. Ashraf Uddin and 

P.W.369 Mariam Mun Munzury, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he heard firing 

sound. Afterwards he came to Signal sector and there he saw 

Deputy Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant was switched off. Then operator 

talked with Maj. Maksumul Hakim on mobile. Maj. Shah Alam 

sought help from them having afraid of his life. Thereafter, they 

hid him in the store room. Afterwards he came out on varanda. 

Therefrom he came to see Commandant Lutfor Rahman to 
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come up in his office on 2nd floor. At that time he came to see 

Sepoy Emran, along with- Habilder Taher, Lance Naik Karim, 

Sepoy Azim Patowary, Sepoy Arafat Hossain, Sepoy Mijanar 

and others to come to the office of 24 Battalion with arms and 

they took down Commandant Lutfor Rahman forcibly and took 

him away towards D.G. Office in insulting manner. Prior to that 

Signalman Uzzal pushed Shah Alom in Signal room and closed 

the door. After that 15/10 BDR personnel with arms wearing 

‘CAMO †MÄx’ attacked signal sector and entered into it on 

breaking down the door. Later on, they left the signal sector 

office. Among the BDR personnel who entered into the office 

he identified Signalman Shamim, Sepoy Lutfor Rahman, Sepoy 

Ziaur Rahman, Sepoy Solayman, Sepoy Monjur Elahi, Sepoy 

Golam Mostafa, the appellant Lance Naik Kamrul and Sepoy 

Emdad. They asked the insiders through mike to come out, 

otherwise they would be shot........................................ 

In cross-examination on behalf of the appellant, he stated 

that he hid the deputy commandant by the help the Kamal 

Pasha and others. He is not aware where Kamal Pasha resides. 

There were glasses and grills with the windows of the Battalion.   
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P.W. 61 Habilder Md. Ashraf Uddin deposed that he 

joined in BDR in on 1.10.1983. On 24.02.2009 while he was 

coming back from Taltoo-show towards his residence he 

happened to meet with Sepoy Aybar Rahman, Atiqur Rahman, 

Sadullah, the appellant Kamrul, Mesbah Uddin, Selim and 

others of 44 Battalion to come towards gate No. 5. On query, 

among them Mijanur Rahman told him that they went to the 

residence of Zakaria for implementing their demands.   

 In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he left Peekhana at 5 P.M. through gate 

No.5. He denied the suggestion that he did not left Peekhana on 

25.02.2009 and that he did not see the appellant. He can’t 

remember whether he referred the badge No. of the appellant.  

 P.W.369 Mariam Mun Munzury, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

23.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 732 and her 

signature 732/1 series.  
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In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 13.07.2009. There is no 

reference how long the appellant was on remand and where he 

was kept for reflection. He denied the suggestion that he did not 

appraise column 5 to the appellant and that he did not make any 

statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that in EME branch there were number of persons namely 

Kamrul. He arrested the appellant on 10.03.2010. The appellant 

was in Peekhana till 10.03.2010. Both the appellant and the 

witness hailed from EME branch. He denied the suggestion that 

he implicated the appellant falsely instead of the real offender.  

The confession of the appellant Lance Naik Md. Kamrul 

Hasan (C.S.A.471), runs as under- 

“B¢j HLSe mÉ¡¾p e¡−uLz 2005 p¡−m ¢fmM¡e¡u B¢pz 24 ew 

hÉ¡−V¢mu¡−e ¢XE¢V L¢lz 24/02/09 Cw a¡¢l−M pL¡m 6.00 V¡ q−a c¤f¤l 

1.00 V¡ fkÑ¿¹ fÐd¡e j¿»£l ¢el¡fš¡ ¢XE¢V−a ¢Rm¡jz a¡lfl c¤f¤−l hs 

M¡e¡ M¡Cz a¡lfl m¡C−e H−p ¢hnÐ¡j L¢lz påÉ¡u ®l¡mLm  ®cCz aMe 

pju Ae¤j¡e l¡a 8.00 V¡z a¡lfl m¡C−e H−p ¢hnÊ¡j L¢lz 25/02/09 
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Cw a¡¢lM pL¡m 6.00 V¡u g¢mw L−lz Nmg NË¡E−ä Bjl¡ ®Qu¡l ¢WL 

W¡LL¢lz ®pM¡−e Bj¡−cl hm¡ qu pL¡m 7.30 V¡u clh¡l q−m ®k−a 

q−hz clh¡l q−m 8.30 V¡u ®f±R¡Cz B¢j ®fR−e h¢pz Ae¤j¡e pL¡m 

9.00 V¡u Ae¤ù¡e öl¦quz öl¦l 20/25 ¢j¢eV fl ¢hLV në quz p¡j−el 

®m¡LSe c¡y¢s−u k¡uz ®fR−el ®m¡LSe ®hl q−a b¡−z B¢jJ a¡−cl p¡−b 

®hl q−u k¡Cz ®hl qJu¡l fl m¡C−e B¢pz B¢j ¢hR¡e¡u ¢Q¢¿¹a q−u h−p 

b¡¢Lz ¢LR¤re fl ¢QvL¡l J …¢ml në öe−a f¡Cz ¢hR¡e¡u h−p b¡L¡ 

AhÙÛ¡u 3/4 Se j¤−M¡nd¡l£ °p¢eL AÙ» d−l Bj¡−L N¡¢mN¡m¡S L−l 

l¡C−g−ml h¡V ¢c−u BO¡a L−lz a¡l¡ Bj¡−L AÙ» ¢e−a h−mz e¡ q−m 

Bj¡−L fÐ¡−e ®j−l ®gm¡l iu ®cM¡uz Bj¡−L A−Ù»l j¤−M ®L¡−al ¢c−L 

¢e−u k¡uz g¡u¡l A−Ù»l j¤−M ®L¡−al ¢c−L ¢e−u k¡uz g¡u¡l ¢fe R¡s¡ 

HLV¡ A−L−S¡ q¡¢au¡l Bj¡l q¡−a a¥−m ®cuz B¢j ¢e−ae¡ Q¡Ju¡u 

Bh¡l Bj¡−L jªa¥Él iu ®cM¡uz a¡l¡ Bj¡l q¡−a AÙ» a¥−m ®cuz a¡l¡ 

Q−m k¡uz B¢j m¡C−e H−p h−p b¡¢Lz pju pju m¡C−el i£al LÉ¡−e−ml 

e£−Q h−p b¡¢Lz B¢j ®L¡e …¢m ®eC¢ez fl¢ce 26/02/09 Cw a¡¢lM 

pL¡m Ae¤j¡e 9.00 V¡u B¢j ®L¡−a ®k−u AÙ» ®l−M B¢pz a¡lfl m¡C−e 

H−p ®N¡pm L−l ¢hnÐ¡j L¢l ®m¡LSe e¡ b¡L¡u fÐ¡−el i−u ¢hL¡m 4.00 

V¡u ®XCl£ g¡−jÑl f¡−nl f¤L¥−ll p¡CX ¢c−u Bj¡l j¡j¡l h¡p¡ Ljm¡f¤−l 

Q−m k¡Cz ¢V¢i−a ®c−M 01/03/09 Cw a¡¢l−M ¢fmM¡e¡u k¡Cz ¢L¿º i£a−l 
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®k−a ®cu¢ez 03/03/09 Cw a¡¢l−M ¢fmM¡e¡u Y¤¢Lz HC Bj¡l 

Sh¡eh¾c£z’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.Ws.14 and 61 appears vague, 

unspecified and unreliable. P.W 14 referred the appellant as 

Lance Naik Kamrul and P.W. 61 merely as Kamrul without his 

Battalion and badge No. P.W. 14 clams to identify the appellant 

along with others who appeared at signal sector and entered into 

the room by breaking down its door where he took shelter. He 

did not disclose as of committing any offence as alleged against 

the appellant. P.W.61 merely referred the appellant as Kamrul. 
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Firstly he claims to see the appellant to come towards gate No.5 

on 24.02.2009 at 9.30 P.M. and Secondly, at 12.00 hours on 

25.02.2009 to move around with arms and invite others to take 

arms. His above evidence also does not constitute any offence 

under Section 382 of the Penal Code. The confession of the 

appellant –‘Bj¡−L A−Ù»l j¤−M ®L¡−al ¢c−L ¢e−u k¡uz g¡u¡l A−Ù»l j¤−M 

®L¡−al ¢c−L ¢e−u k¡uz g¡u¡l ¢fe R¡s¡ HLV¡ A−L−S¡ q¡¢au¡l Bj¡l q¡−a a¥−m 

®cuz B¢j ¢e−ae¡ Q¡Ju¡u Bh¡l Bj¡−L jªa¥Él iu ®cM¡uz a¡l¡ Bj¡l q¡−a AÙ» 

a¥−m ®cu’ appears exculpatory in nature and it can be termed as 

admission to his guilt.  P.W.654 admits that the appellant was 

taken on remand for 10 days at two times.  It is evident that his 

confession was obtained under coercion. The confession of the 

appellant not being true and voluntary it can’t be taken into 

consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.14 and 61, both are the eye witnesses to the 

occurrence and they both saw the appellant with arms. From 

their evidence it is clear that the appellant took away arms by 

plundering kote and committed the offence under Section 382 
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of the Penal Code. The confession of the appellant appears 

evasive but inculpatory in nature. The confessing recording 

Magistrate, P.W. 369 certified it as voluntary- ‘Avgvi wek¡vm 

¯̂xKv‡ivwI“gyjK Revbe›`x mZ¡tùyZ©’. Although the appellant was 

taken on remand but no evidence appears that his confession 

was obtained under coercion or by way of undue influence. 

Mere taking on remand does not render the confession 

involuntary. There is no legal bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 



 

 

7683 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Kamrul Hasan 

(C.S.A.471) stated in his confessional statement- 

“®hl qJu¡l fl m¡C−e B¢pz B¢j ¢hR¡e¡u ¢Q¢¿¹a q−u h−p b¡¢Lz 

¢LR¤re fl ¢QvL¡l J …¢ml në öe−a f¡Cz ¢hR¡e¡u h−p b¡L¡ AhÙÛ¡u 

3/4 Se j¤−M¡nd¡l£ °p¢eL AÙ» d−l Bj¡−L N¡¢mN¡m¡S L−l l¡C−g−ml 

h¡V ¢c−u BO¡a L−lz a¡l¡ Bj¡−L AÙ» ¢e−a h−mz e¡ q−m Bj¡−L fÐ¡−e 

®j−l ®gm¡l iu ®cM¡uz Bj¡−L A−Ù»l j¤−M ®L¡−al ¢c−L ¢e−u k¡uz 

g¡u¡l A−Ù»l j¤−M ®L¡−al ¢c−L ¢e−u k¡uz g¡u¡l ¢fe R¡s¡ HLV¡ A−L−S¡ 

q¡¢au¡l Bj¡l q¡−a a¥−m ®cuz B¢j ¢e−ae¡ Q¡Ju¡u Bh¡l Bj¡−L jªa¥Él 

iu ®cM¡uz a¡l¡ Bj¡l q¡−a AÙ» a¥−m ®cuz a¡l¡ Q−m k¡uz B¢j m¡C−e 

H−p h−p b¡¢Lz pju pju m¡C−el i£al LÉ¡−e−ml e£−Q h−p b¡¢Lz B¢j 

®L¡e …¢m ®eC¢ez fl¢ce 26/02/09 Cw a¡¢lM pL¡m Ae¤j¡e 9.00 V¡u 

B¢j ®L¡−a ®k−u AÙ» ®l−M B¢pz ’’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.369 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 14 and 61 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 14 deposed- 

“Gi ci GK`j D”Q„•Lj  BDR ‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z 

CAMO ‡MÄx cwiwnZ Ae ’̄vq G‡m wmMbvj †mKU‡i Avµgb K‡i| 

Zv‡`i nv‡Zi iW I jvwV w`‡q `iRv †f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv 

wmMbvj ‡mKUi †Q‡o Awd‡mi w`‡K P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ 

wmMbvjg¨vb kvgxg wmcvnx jyrdi ingvb, wmcvnx wRqvDi ingvb, wmcvnx 



 

 

7689 

†mvjvqgvb, wmcvnx gÄyi Gjvnx, wmcvnx  †Mvjvg †gv —̄dv, j¨vÝ bv‡qK 

Kvgi“j Ges wmcvnx Gg`v`‡K wPb‡Z cvwi| gvB‡K e‡j †Zvgiv hviv 

wfZ‡i AvQ Zviv evB‡i Avm KvD‡K †c‡j ¸wj Ki‡ev|” 

P.W.61 deposed – 

“†ejv 12 Uvi mgq nvwej`vi gwZDi ingvb, j¨vt bvt Kvgi“j nvmvb 

wmcvnx gyL‡jQzi ingvb, wmcvnx BmgvBj, wmcvnx ewb Avgxb, wmcvnx ivRy 

û‡mb nvwej`vi Avt AvwRR I wmcvnx Rwmg‡K wewWAvi †cvlvK civ 

†nj‡gU gv_vq A ¿̄ ¸wj mn †NvivNywi Ki‡Z _v‡K I ej‡Z _v‡K 

Awdmviiv †Kv_vq I mKj‡K A ¿̄ †bIqvi Avnevb Rvbvq|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.472 Naik/51429 Md. Samsul Haque 

Mollah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, the appellant 51429 Shamsul 

Hoque to help the rebellions in taking arms. He took shelter in 

the Barak. ................................................... 

In cross-examination on behalf of the appellant, he denied 

the suggestion that he could not identify the appellant and he that 

he did not see appellant with arms and that he deposed falsely at 

the instruction of the authority and that he referred the number 

being tutored.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

23.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 786 and his 

signature 786/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 11.07.2009 and brought 

before him on 23.07.2009. There is no reference where the 

appellant was kept. He denied the suggestion that he did not 

certify the confession properly and that the appellant did not 

make any statement of committing any offence. There was no 

signature of the appellant on 4th page.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.411 did not specify when he saw the appellant. He 

arrested the appellant on 11.07.2009 and took him on remand 

for 10 days at two times. He denied the suggestion that he took 

the appellant on remand twice for oppression to make false 

statement.  

The confession of the appellant Naik Md. Samsul Haque 

Mollah (C.S.A.472), runs as under- 

“  Avwg BDR GKRb bv‡qK bs 51429| Avwg 7/7/1988 Bs Zvwii‡L 

BDR G wmcvnx wnmv‡e †hvM`vb Kwi| Avwg †U«wbs †k‡l jvjgwbinv‡U 

24 ivB‡djm &e¨vUvwjq‡b †hvM`vb Kwi| Avwg 2008  mv‡ji 19 †k 

wW‡m¤̂i BDR Gi m`i `ßi wcjLvbvq †hvM`vb Kwi| Avwg 24/2/09 
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Bs Zvwi‡L  Nyg n‡Z D‡V †eZb  Kiwb‡Ki KvR Kwi| Avbygvb mKvj 8 Uv 

/8:15 Uvq c¨v‡iW MªvD‡Û c¨v‡iW `k©K  Ki‡Z hvB|Avwg 25/2/09 Bs 

Zvwi‡L Nyg †_‡K D‡V †eZb Kiwb‡Ki  wKQy KvR Kwi| mKvj 8Uvq 

nvwej`vi  †gRi kvnveyÏxb euvwk evwR‡q Avg‡`i‡K djBb Kwi‡q `ievi 

n‡j wb‡q hvq| Avwg `ievi n‡j †Pqv‡i M¨vjvwi‡Z ewm| mKvj 9Uv n‡Z 

9.30 Uvq wWwR mv‡ne Av‡mb| wWwR mv‡ne fvlb w`‡jb| Avwg wKQy¶Y 

c‡i `ievi n‡ji evwn‡i  †Mvjv¸wji kã ïb‡Z cvB| mevB `ievi n‡j 

ùvovBqv hvq Ges mevB G‡jv‡g‡jv fv‡e `ievi nj †_‡K evB‡i Avmvi 

†Póv K‡i|  Avwg † ùŠovBqv ‰mwbK jvB‡b P‡j  hvB| Avwg †mLv‡b wM‡q 

cvjvBqv _vwK| bx‡P †_‡K Abygvb mKvj 10 Uv/10:30 Uvq wKQy‡jvK 

gvB‡K e‡j †h, hviv jvB‡b AvQ, Zviv A ¿̄ ai, bB‡j  †Zvgv‡`i‡K ¸wj 

K‡i nZ¨v Kiv n‡e| Zviv duvKv ¸wj K‡i| Avwg Zv‡`i ¸wji kã ïb‡Z 

cvB| Avwg ỳcyi ch©šZ †mLv‡b cvwj‡q _vwK| evi evi gvBwKs nq  I 

†Mvjv¸wj nq| Avwg Abygvb ỳci 1Uv jvB‡bi wcQ‡b ev_i“‡g †h‡q 

cvwj‡q _vwK| Abygvb 4 Uvi w`‡K gy‡Lvkcov A ¿̄avix 3/4 Rb  †jvK 

Avgv‡K A‡ ¿̄i gy‡Lvi ev_i“g †_‡K †ei K‡i wb‡q Av‡m| Avgvi ey‡K 

A ¿̄ a‡i e‡j ZzB A ¿̄ ai bBj G¶‡bB †Zv‡K ¸wj Kie|  Avwg Rxeb 

euvPv‡bvi  ZvwM‡` A ¿̄ ai‡Z ¯̂xKvi Kwi| Avgv‡K Zviv †K› ª̀xq †Kv‡Zi 

w`‡K wb‡q hvq| †Kv‡Zi wcQ‡b GKwU  Pvqbv ivB‡dj  cv‡o wQj| 

Avgv‡K Iiv Zv ai‡Z e‡j| c‡i Avwg Zv nv‡Z Zz‡j wbB|  g¨vMvwRb 
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Ly‡j †`wn Zv‡Z †Kvb ¸wj bvB| Avwg cieZ©x‡Z †Kv‡Zi †cQ‡b A ¿̄ wb‡q 

`vuwo‡q _vwK| Iiv  Avgv‡K †mLv‡b _vK‡Z e‡j I c‡i Iiv P‡j hvq| 

Avwg c‡ii w`b †Kv‡Z wM‡q A ¿̄ Rgv w`‡q e¨viv‡K P‡j Avwm|  Avwg Bs 

26/2/09 Zvwi‡L mKvj 5/5.30 Uvq Iqvj UcKvBqv wcjLvbv †_‡K 

cvwj‡q hvB|  Avwg Bs1/3/09  Zvwi‡L join   Kivi Rb¨  wcjLvbvq 4bs 

†M‡U Avwm |Avwg 3/3/09 Bs Zvwi‡L Avwg wcjLvbvi wfZ‡i cª‡ek Kwi| 

GB Avgvi Revbew›`|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.411 does not inspire any 

confidence. He referred the regiment and badge No. of as many 

as 21 accused persons including the appellant. In view of the 
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facts and circumstances of the case, the reference of badge No. 

of as many as 21 accused appears tutored and such evidence 

cannot be relied on. He claims to see the appellant to help other 

accused in taking arms but there is no reference where and what 

manner he helped the accused in taking arms.  His above 

uncorroborated testimony lacks credibility and it cannot be 

relied on. The confession of the appellant –‘ Abygvb 4 Uvi w`‡K 

gy‡Lvkcov A ¿̄avix 3/4 Rb  †jvK Avgv‡K A‡ ¿̄i gy‡Lvi ev_i“g †_‡K †ei K‡i 

wb‡q Av‡m| Avgvi ey‡K A ¿̄ a‡i e‡j ZzB A ¿̄ ai bBj G¶‡bB †Zv‡K ¸wj 

Kie|  Avwg Rxeb euvPv‡bvi  ZvwM‡` A ¿̄ ai‡Z ¯̂xKvi Kwi| Avgv‡K Zviv †K› ª̀xq 

†Kv‡Zi w`‡K wb‡q hvq| †Kv‡Zi wcQ‡b GKwU  Pvqbv ivB‡dj  cv‡o wQj| 

Avgv‡K Iiv Zv ai‡Z e‡j| c‡i Avwg Zv nv‡Z Zz‡j wbB|  g¨vMvwRb Ly‡j †`wn 

Zv‡Z †Kvb ¸wj bvB’ is exculpatory in nature. From his confessional 

statement it is clear that he took up arms being threatened. 

P.W.371, the confession recording Magistrate also failed to 

certify it properly as to its voluntary nature. As per admission 

of P.W.654, the investigation officer the appellant was taken on 

remand for 10 days and it is apparent that his confession was no 

more  but a product of torture and such confession cannot be 

taken into consideration as evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the convict-appellant and trial Court having 

failed to appreciate the evidence on record erroneously found 

him guilty of the offence under Section 382 of the Penal Code 

and sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is eye witnesses to the occurrence. He rightly 

identified the appellant with his badge No. He was cross-

examination on behalf of the appellant but his testimony could 

not be assailed or shaken away in any way. The confession of 

the appellant although evasive in nature but it is inculpatory. It 

finds corroboration by the evidence of P.W.411. Although the 

appellant was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. The confessional statement of the appellant being 

voluntary and true it can solely be based for conviction of the 

appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Samsul Haque Mollah 

(C.S.A.472) stated in his confessional statement- 

“  Avwg Abygvb ỳci 1Uv jvB‡bi wcQ‡b ev_i“‡g †h‡q cvwj‡q _vwK| 

Abygvb 4 Uvi w`‡K gy‡Lvkcov A ¿̄avix 3/4 Rb  †jvK Avgv‡K A‡ ¿̄i 

gy‡Lvi ev_i“g †_‡K †ei K‡i wb‡q Av‡m| Avgvi ey‡K A ¿̄ a‡i e‡j ZzB 

A ¿̄ ai bBj G¶‡bB †Zv‡K ¸wj Kie|  Avwg Rxeb euvPv‡bvi  ZvwM‡` 
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A ¿̄ ai‡Z ¯̂xKvi Kwi| Avgv‡K Zviv †K› ª̀xq †Kv‡Zi w`‡K wb‡q hvq| 

†Kv‡Zi wcQ‡b GKwU  Pvqbv ivB‡dj  cv‡o wQj| Avgv‡K Iiv Zv ai‡Z 

e‡j| c‡i Avwg Zv nv‡Z Zz‡j wbB|  g¨vMvwRb Ly‡j †`wn Zv‡Z †Kvb ¸wj 

bvB| Avwg cieZ©x‡Z †Kv‡Zi †cQ‡b A ¿̄ wb‡q `vuwo‡q _vwK| Iiv  

Avgv‡K †mLv‡b _vK‡Z e‡j I c‡i Iiv P‡j hvq| Avwg c‡ii w`b †Kv‡Z 

wM‡q A ¿̄ Rgv w`‡q e¨viv‡K P‡j Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 
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P.W. 411 deposed – 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 

nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.476 Sepoy/68306 Md. Khorshed 

Alam.  
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Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.356 A.M. Zulfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 
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Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 

Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 

77260 Salim Reza, 79202 Binoy Karmaker, 36897 Motiur, the 

appellant 68306 Khorshed, 72798 Jahir, 41238 Anower, 54773 

Hafiz and some other BDR personnel with arms and to make 

firing....................................................  

In cross-examination on behalf of the appellant, he stated 

that he was in the training centre. On 15.01.2009 he joined in 44 

Battalion. He and Khorshed hailed from different Companies. 

There was no guard room in the Museum. He denied the 

suggestion that there had no scope to go back to Barak having on 

duty as guard. The Museum was 200 yard away from Barak. He 

did not take any arms. He saw many others to take arms but 

could not identify all. He had no opportunity to make any 

communication with any authority. He denied the suggestion 

that he deposed falsely implicating the accused.  

 P.W.356 A.M. Zulfikar Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 
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21.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 590 and his 

signature 590/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was brought before him on 16.07.2009. 

There is no reference where the appellant was from 16.07.2009 

to 21.07.2009. He denied the suggestion that he did not appraise 

column 5 and that he did not follow the provisions of law and 

that he did not record the statement in the language of the 

appellant and that he did not certify in column 8 and that he did 

not provide the appellant sufficient time for reflection and that 

the appellant did  not make any confession. He send the 

Appellant at 16.40. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.411 deposed before him that he came to know from 

BDR personnel that there was discussion among the BDR 

personnel over their demands of 100% ration, recruitment for 

mission, simanta allowance, profit from ‘Wvj fvZ Kg©m~Px’ and 
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officers from themselves and they had grievance over the 

maters. D.G. forbidden to Darber but everyone left Darbar 

without permission of the authority. P.W.411 had his duty at 

‘hv ỳNi’ from 11.00 A.M. to 1.00 P.M. He did not specify where 

he saw the appellant but told he saw the appellant around the 

Line.  

The confession of the appellant Sepoy Md. Khorshed 

Alam (C.S.A.476), runs as under- 

“   Avwg wewWAvi mßv‡ni Uv–¤ †kvi m`m¨ wQjvg| 25/02/09 Bs 

ZvwiL mKvj †ejv Avwg Avgvi e¨viv‡Ki ev_i“‡g _vKv Ae ’̄vq nVvr 

¸wji kã cvB| ZLb 9.30 wgwb‡Ui g‡Zv n‡e| ev_i“g n‡Z †ei n‡q 

jvB‡bi bx‡P 5/7 Rb BDR RIqvb‡K gy‡Lvk civ Ae ’̄vq †`wL| wcK 

Avc †_‡K n¨vÛ gvB‡K me RIqvb‡K A ¿̄ wb‡Z ejv n‡”Q Ges Lvwj 

nv‡Z KvD‡K †c‡j †g‡i †djvi †Nvlbv †`Iqv n‡”Q| Abygvb Avwg 

10.30 Uvi mgq 24 ivB‡dj e¨vUvwjq‡bi ÔwmÕ ‡Kv¤úvbxi †Kv‡Z wM‡q 

`iRv †Lvjv Ges A ¿̄ G‡jv‡g‡jv Ae ’̄vq †`wL| Avwg 01 wU PvBwbR 

ivB‡dj †bB| Zvici 1 bs wewìs- Gi †cQ‡b †UBjvi gvóvi Gi i“‡gi 

cv‡ki Iqv‡j Ae ’̄vb †bB| c‡ii w`b mKvj Abygvb 10.00 Uvi w`‡K 
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†Kv‡Z A ¿̄ Rgv †`B| iv‡Z Avwg jvB‡b _vwK| 25 ZvwiL iv‡Z jvB‡b 

wQjvg| A ¿̄ Rgv w`‡q e¨viv‡K Avwm| †mbvevwnbx wcjLvbvi 3 wKt wgt 

Gi g‡a¨ mKj †jvKRb‡`i mwiqv hvevi K_v e‡j| Avwg wmwfj ‡W«m 

c‡i †WBix dv‡g©i cv‡ki Iqvj UcKvBqv ỳcyi 1 Uvi w`‡K evwni nB| 

Zvici iv‡qi evRvi Avgvi Lvjvi evmvq hvB| miKvix †Nvlbvq 

01/03/09 Bs 8.00 Uvi w`‡K wcjLvbvi 4 bs †MB‡U Avwm| 03/03/09 

wcjLvbvq cÖ‡ek Kwi| GB Avgvi Revbe›`x| 

Avwg Avmvgx ‡gvt †Lvi‡k` Avjg‡K ewjqvwQ †h wZwb Avgvi wbKU 

†`vl ¯̂xKvi Ki‡Z eva¨ bb| hw` wZwb ‡`vl ¯̂xKvi K‡ib Z‡e Zv wePv‡i 

Zvi wei“‡× e¨eüZ nB‡Z cv‡i| Z_vwc Avmvgx Dc‡iv³ fv‡e †`vl 

¯̂xKvi K‡ib| Avmvgxi e³e¨ wjwce× KiZt Avmvgx‡K cvV K‡i ïbv‡bv 

n‡j Avmvgx ï× ¯̂xKv‡i ¯̂v¶i K‡ib|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.411 does not inspire any 

confidence. He referred the badge No. of as many as 21 accused 

persons including the appellant. In view of the facts and 

circumstances of the case, the reference of badge No. of as 

many as 21 accused appears tutored and such evidence cannot 

be relied on. He claims to see the appellant merely with arms 

but there is no reference when and where he saw the appellant.  

His above testimony finds no corroboration by any other 

witnesses and thus it lacks credibility and it cannot be relied on. 

From his confessional statement it is clear that he took up arms 

being threatened. P.W.356, the confessing recording Magistrate 

also failed to certify it properly as to its voluntariness. As per 

admission of P.W.654, the investigation officer he was taken on 

remand for 5 days and it is apparent that his confession was no 

more  but a product of torture and such confession cannot be 

taken into consideration as evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is eye witnesses to the occurrence. He rightly 

identified the appellant with his badge No. He was cross-

examination on behalf of the appellant but could not be assailed 

his evidence in any way. The confession of the appellant-‘ 

Abygvb Avwg 10.30 Uvi mgq 24 ivB‡dj e¨vUvwjq‡bi ÔwmÕ ‡Kv¤úvbxi †Kv‡Z 

wM‡q `iRv †Lvjv Ges A ¿̄ G‡jv‡g‡jv Ae ’̄vq †`wL| Avwg 01 wU PvBwbR 

ivB‡dj †bB| Zvici 1 bs wewìs- Gi †cQ‡b †UBjvi gvóvi Gi i“‡gi cv‡ki 

Iqv‡j Ae ’̄vb †bB’ is evasive but it is inculpatory in nature. It finds 

corroboration by the evidence of P.W.411. Although the 

appellant was taken on remand but no evidence appears 

confession was obtained by way of undue influence or coercion.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Khorshed Alam 

(C.S.A.476) stated in his confessional statement- 

“  Abygvb Avwg 10.30 Uvi mgq 24 ivB‡dj e¨vUvwjq‡bi ÔwmÕ 

‡Kv¤úvbxi †Kv‡Z wM‡q `iRv †Lvjv Ges A ¿̄ G‡jv‡g‡jv Ae ’̄vq †`wL| 

Avwg 01 wU PvBwbR ivB‡dj †bB| Zvici 1 bs wewìs- Gi †cQ‡b 
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†UBjvi gvóvi Gi i“‡gi cv‡ki Iqv‡j Ae ’̄vb †bB| c‡ii w`b mKvj 

Abygvb 10.00 Uvi w`‡K †Kv‡Z A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed – 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 
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nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 

wmcvnx gwdR, 77544 Rwmg, 77260 †mwjg †iRv| 79202 webq 

Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 72798 Rwni, 41238 

Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.479 Sepoy/72798 Md. Zahirul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.335 Dilara Alo Chandona, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 
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Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 

77260 Salim Reza, 79202 Binoy Karmaker, 36897 Motiur, 

68306 Khorshed, the appellant 72798 Jahir, 41238 Anower, 

54773 Hafiz and some other BDR personnel with arms and to 

make firing...................................................  

In cross-examination on behalf of the appellant, he stated 

that he was on duty as guard at five places. There was guard 

register. He can’t say whether I.O. seized that. Gate No.4 was 

200 yard away from 24 Battalion. After the occurrence he can’t 

recollect on what date he saw the appellant. He denied the 

suggestion that he deposed falsely.  

 P.W.335 Dilara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

27.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 446 and her 

signature 446/1 series.  

No cross-examination was made on behalf of the 

appellant.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.411 on 30.04.2009. He 

arrested the appellant on 15.07.2009. P.W.411 hailed from 24 

Rifle Battalion. On the date of occurrence P.W.411 had his duty 

in ‘hv ỳNi’ at gate No.4. He had his duty for 24 hours. He did not 

find the register who were on  duty on that day. He can’t say 

whether rest room was beside gate No.4. P.W.411 did not 

specify where he saw the appellant. P.W.411 deposed before 

him that having heard firing he became afraid. He also deposed 

before him to see the occurrence as well as to hide himself. The 

appellant was taken on remand for 10 days. He can’t say how 

many Sepoys from 24 Battalion he arrested on 15.07.2009. He 

denied the suggestion that he obtained the confession of the 

appellant under oppression and that he implicated the appellant 

without any evidence and that he deposed falsely.  

The confession of the appellant Sepoy Md. Zahirul Islam 

(C.S.A.479) runs as under- 

“  Avwg weMZ 2005 mv‡ji Rvbyqvix gv‡mi †k‡li w`‡K ˆmwbK c‡` 

BDR G gywÝMÄ †Rjvq fwZ© nB| †Uwbs mgvß K‡i  BDR m`i `dZi 
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wcjLvbvq 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb Kwi| Avwg mvavib wWDwU 

KiZvg| weMZ 24/2/09 ZvwiL BDR mßvn Dcj‡¶¨ cÖavbgš¿x Gi 

mvjvgx  c¨v‡i‡W Ask †bB| 25/2/09 ZvwiL Avwg mKvj Abygvb 8.30 

wg: `ievi n‡j cÖ‡ek Kwi| gvbbxq wWwR mv‡ne Abygvb 9.30 Uvi w`‡K 

mvjvg MÖnb K‡i Avgv‡`i Dcw ’̄Z m`m¨‡`i mv‡_ Kzkj wewbgq K‡ib| 

wWwR m¨vi WvjfvZ Kg©m~Px wb‡q e³„Zv ïiæi ci ci weKU kã ï‡b mevB 

wmU †Q‡o D‡V `vovq| Avwg †`wL †h n‡ji wfZ‡ii †jvKRb †QvUvQzwU 

K‡i cvjv‡”Q| Avwg ¸wji AvIqvR eyS‡Z ‡c‡i `ievi n‡ji mvg‡bi 

`iRv w`‡q †ei n‡q myBwgs cyj n‡q jvB‡b P‡j Avwm| jvB‡b wKQz¶b 

_vKvi ci gvB‡K †Nvlbv ïwb †h †KD hw` jvB‡b _v‡K Zvn‡j ¸wj K‡i 

†g‡i †djv n‡e| Avwg f‡q wb‡P †b‡g Avm‡j gy‡Lvkavix K‡qKRb 

BDR   Avgv‡K MvwjMvjvR K‡i| Iiv Avgv‡K A ¿̄vMv‡i wb‡q wM‡q A ¿̄ 

wb‡Z e‡j| Avwg eva¨ n‡q A ¿̄ nv‡Z †bB| A ¿̄vMv‡ii cv‡k wPË we‡bv`b 

iæ‡g Avwg Ae ’̄vb †bB| gy‡Lvkavix BDR iv P‡j †M‡j Avwg A ¿̄ Rgv 

†`B| Gici wPËwe‡bv`b iæ‡gi cv‡k mvivivZ jywK‡q _vwK| Avwg cÖvq 1 

w`b wKQzB LvB bvB| ciw`b ỳcyi ch©šÍ H GKB RvqMvq wQjvg|  Gici 

jvB‡b G‡m †cvkvK e`wj‡q †WBix dv‡g©i cvk w`‡q Iqvj UcwK‡q 
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cvwj‡q hvB| Gici miKvix †Nvlbv  ï‡b 1/3/09 Zvwi‡L m`i `dZ‡i 

†hvM`vb Ki‡Z Avwm| ’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is eye witnesses to the occurrence. He rightly 
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identified the appellant with his badge No and he saw him with 

arms. He was thoroughly cross-examined on behalf of the 

appellant but his evidence could not be assailed in any way. 

The confession of the appellant-‘ Avwg f‡q wb‡P †b‡g Avm‡j 

gy‡Lvkavix K‡qKRb BDR   Avgv‡K MvwjMvjvR K‡i| Iiv Avgv‡K A ¿̄vMv‡i 

wb‡q wM‡q A ¿̄ wb‡Z e‡j| Avwg eva¨ n‡q A ¿̄ nv‡Z †bB| A ¿̄vMv‡ii cv‡k wPË 

we‡bv`b iæ‡g Avwg Ae ’̄vb †bB| gy‡Lvkavix BDR iv P‡j †M‡j Avwg A ¿̄ Rgv 

†`B ’ is evasive in nature but it is inculpatory. It finds 

corroboration by the evidence of P.W.411. Although the 

appellant was taken on remand but no evidence appears that 

confession was obtained under coercion or by way of undue 

influence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Zahirul Islam 

(C.S.A.479) stated in his confessional statement- 

“  Avwg f‡q wb‡P †b‡g Avm‡j gy‡Lvkavix K‡qKRb BDR   Avgv‡K 

MvwjMvjvR K‡i| Iiv Avgv‡K A ¿̄vMv‡i wb‡q wM‡q A ¿̄ wb‡Z e‡j| Avwg 

eva¨ n‡q A ¿̄ nv‡Z †bB| A ¿̄vMv‡ii cv‡k wPË we‡bv`b iæ‡g Avwg 

Ae ’̄vb †bB| gy‡Lvkavix BDR iv P‡j †M‡j Avwg A ¿̄ Rgv †`B|’’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed- 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 

nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 

wmcvnx gwdR, 77544 Rwmg, 77260 †mwjg †iRv| 79202 webq 
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Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 72798 Rwni, 41238 

Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

 

C.S. Accused No.481 Habilder/41238 Md. Anwar 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.339 Ferdous Ara, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 
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Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 

77260 Salim Reza, 79202 Binoy Karmaker, 36897 Motiur, 

68306 Khorshed, 72798 Jahir, the appellant 41238 Anower, 

54773 Hafiz and some other BDR personnel with arms and to 

make firing. ...................................................  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he could not identify the Appellant and he 

that he did not see the Appellant with arms and that he deposed 

falsely at the instruction of the authority and that he referred the 

number being recited.  

 P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the Appellant on 

21.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 507 and her 

signature 507/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that the appellant did not make any 

confession and that she did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that P.W.411 deposed before him on 30.4.2009. He further 

stated that P.W.411 remained in hospital from 27.02.2009 to 

28.03.2009. P.W.411 deposed of Sanwar and Mafiz along with 

their badge number.  

The confession of the appellant Habilder Md. Anowar 

Hossain (C.S.A.481) runs as under- 

“Avwg 1982 mv‡j wewWAvi G †hvM`vb Kwi| 16/5/05 Zvwi‡L wewWAvi, 

wcjLvbvq †hvM`vb Kwi| MZ 25/2/09 ZvwiL A ¿̄ Qvov ‰mwbK jvB‡b 

wWDwU wQj| H w`b Abygvb mKvj 9.30 Uvi w`‡K ¸wj kã ïb‡Z cvB| 

wKQz¶b ciB †`L‡Z cvB `ievi n‡ji †_‡K wKQz RIqvb ˆmwbK jvB‡bi 

w`‡K †`Š‡o AvmwQj| GB †`‡L Avwg nVvr Amy ’̄ †eva Kivq ˆmwbK 

jvB‡bi 3q Zjvq D‡V gv_vq A‡bK¶b cvwb †bB| Abygvb 11.00 Uvi 

w`‡K gvB†K AvIqvR ïb‡Z cvB †h cÖ‡Z¨‡K A ¿̄ nv‡Z bv w`‡j ¸wj K‡i 

†g‡i †djv n‡e| H AvIqvR ï‡b bx‡P †b‡g †Kv‡Z hvB Ges †mLvb 

†_‡K 1wU ivB‡dj bs 312 wb‡q ˆmwbK jvB‡bi ‡cQ‡b ev_iæ‡g jywK‡q 

wQjvg| Abygvb 1.00 Uvi w`‡K A ¿̄ †Kv‡Z Rgv w`‡q wbR †KvqvU©v‡i 

wd‡i hvB| 26/2/09 ZvwiL Abygvb weKvj 4.30 NwUKvq wcjLvbvi 

cwðg w`‡Ki cÖvPxi Uc‡K evB‡i hvB| AZ:ci miKvix wb‡ ©̀‡k 1/3/09 

ZvwiL wewWAvi 4 bs †M‡U nvwRi nB| GB Avgvi Revbe›`x|’’ 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.411 inspires no confidence. His 

identification of as many as 21 BDR personnel with badge No. 

along with appellant appears tutored and unreliable. He claims 

to see the appellant with arms which does not constitute the 

offence under section 382 of the Penal Code as alleged against 

the appellant. He did not mention when and where he saw the 

appellant. His above evidence appears vague and unspecified 

and it finds no corroboration. It lacks credibility and thus 

cannot be relied on. The confession of the appellant-‘ Abygvb 

11.00 Uvi w`‡K gvB†K AvIqvR ïb‡Z cvB †h cÖ‡Z¨‡K A ¿̄ nv‡Z bv w`‡j ¸wj 
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K‡i †g‡i †djv n‡e| H AvIqvR ï‡b bx‡P †b‡g †Kv‡Z hvB Ges †mLvb †_‡K 

1wU ivB‡dj bs 312 wb‡q ˆmwbK jvB‡bi ‡cQ‡b ev_iæ‡g jywK‡q wQjvg’ is 

exculpatory in nature. He did not make any statement as to 

committing any offence. He took up arms being threatened. It is 

neither voluntary nor true and it can’t be taken in to 

consideration as evidence.       

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 411 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. He saw him with arms 

and to make firing. There is no vagueness in his testimony. His 

confession- ‘Abygvb 11.00 Uvi w`‡K gvB†K AvIqvR ïb‡Z cvB †h cÖ‡Z¨‡K 

A ¿̄ nv‡Z bv w`‡j ¸wj K‡i †g‡i †djv n‡e| H AvIqvR ï‡b bx‡P †b‡g †Kv‡Z 

hvB Ges †mLvb †_‡K 1wU ivB‡dj bs 312 wb‡q ˆmwbK jvB‡bi ‡cQ‡b ev_iæ‡g 

jywK‡q wQjvg’ appears evasive but inculpatory in nature. It finds 

corroboration by the evidence of P.W 411 No evidence appears 

that it was obtained under coercion or by way of under 

influence. P.W. 339, the confession recording Magistrate duly 

certified it as voluntary. The confession being true and 
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voluntary it can solely be based for impugned order of 

conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Habilder Md. Anwar Hossain 

(C.S.A.481) stated in his confessional statement- 

“Abygvb 11.00 Uvi w`‡K gvB†K AvIqvR ïb‡Z cvB †h cÖ‡Z¨‡K A ¿̄ 

nv‡Z bv w`‡j ¸wj K‡i †g‡i †djv n‡e| H AvIqvR ï‡b bx‡P †b‡g 

†Kv‡Z hvB Ges †mLvb †_‡K 1wU ivB‡dj bs 312 wb‡q ˆmwbK jvB‡bi 

‡cQ‡b ev_iæ‡g jywK‡q wQjvg| Abygvb 1.00 Uvi w`‡K A ¿̄ †Kv‡Z Rgv 

w`‡q wbR †KvqvU©v‡i wd‡i hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed- 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 

nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 

wmcvnx gwdR, 77544 Rwmg, 77260 †mwjg †iRv| 79202 webq 

Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 72798 Rwni, 41238 

Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.482 Lance Naik/54773 Md. Hafiz 

Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.379 Konika Biswas, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 

Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 

77260 Salim Reza, 79202 Binoy Karmaker, 36897 Motiur, 

68306 Khorshed, 72798 Jahir, 41238 Anower, the appellant 

54773 Hafiz and some other BDR personnel with arms and to 

make firing. ..................................................  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he could not identify the Appellant and that 

he did not see the Appellant with arms and that he deposed 

falsely at the instruction of the authority and that he referred the 

number being recited.  

 P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

21.07.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 810 and her 

signature 810/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference when the appellant was arrested and 

brought before him and where he was kept. He denied the 

suggestion that he did not appraise the effect of confession to 

the appellant and that she did not provide sufficient time for 

reflection and that she did not apply his judicial mind in 

recording his statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.411 deposed before him on 30.4.2009. He further 

stated that P.W.411 remained in hospital from 27.02.2009 to 

08.03.2009. P.W.411 deposed of Sanwar and Mafiz along with 

their badge number.  

The confession of the appellant Lance Naik Md. Hafiz 

Uddin (C.S.A.482) runs as under- 

“  2005 mv‡j XvKvq wmcvnx c‡` †hvM w`‡q c‡`vbœwZ ‡c‡q 2007 m‡b 

j¨vÝ bv‡qK c‡` †hvM w`‡q wcjLvbv, BDR G 24 ivB‡dj e¨vUvwjqvb 
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G AvwQ| 24-2-09 Zvs 7 Uvi mgq cªavbgš¿xi c¨v‡i‡W hvB| ỳcy†i Lvbv 

†L‡q nvRvixevM evmvq  Avwm| Avevi  mÜ¨vq 6:45 wgwb‡U nvwRivi Kv‡j 

nvwRiv w`‡q evmvq Avwm| 25-2-09Zvs 7.00 Uvq (mKvj) `ievi n‡j 

Avwm|  8.30 Uvq cª‡ek Kwi| wWwR g‡nv`q Avjvc ïi“ Ki‡j 9.30 

Uvi w`‡K †Mvjv¸wj ïi“ nq| mevB ùvwo‡q hvq| Avwg bx‡P c‡o hvB 

ûovûwoi g‡a¨ GK ch©v‡q †ei n‡q hvB| 10/15 wgwbU ci evB‡i 300/ 

400 MR ~̀‡iI †Mvjv¸wj  nq| Avwg  BDwb‡U P‡j hvB| 10.30 Uvi 

mgq jvB‡b Avwm| Gici gvBwKs K‡i Avgv‡`i MvjvMvwj K‡i ¸wji fq 

†`wL‡q  Avgv‡`i bx‡P bvgx‡q A ¿̄ wb‡Z e‡j| A ¿̄ wb‡Z bv PvB‡j ¸wj 

Ki‡e e‡j ZvK K‡i| Iiv wb‡ ©̀k Ki‡j ‡KvZ †_‡K †d‡j ivLv ivB‡dj 

1Uv  nv‡Z wbB| GUv wb‡q Central RP bxP Zjvq †h ï‡q _vwK| 26-

2-09 Zvs ỳcyi 1Uvq †Kv‡Z †i‡L  Avwm| 3 Uvi w`‡K  Iqvj UcwK‡q 

evmvq hvB| †Nvlbv ï‡b 1-3-09 Zvs BDR †M‡U Avwm| 3-3-09 Zvs 

we‡Kj 4 Uvq Avgv‡`i  XzKvq| bx‡P cywjk †MªdZvi K‡i 15-7-0 9 Zvs  

|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 



 

 

7755 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.411 inspires no confidence. His 

identification of as many as 21 BDR personnel with badge 

along with appellant appears tutored and unreliable. He claims 

to see the appellant with arms which does not constitute the 

offence under section 382 of the Penal Code as alleged against 

the appellant. He did not mention when and where he saw the 

appellant. His above evidence appears vague and unspecified 

and it finds no corroboration. It lacks credibility and thus 

cannot be relied on. The confession of the appellant-‘ ¸wji fq 

†`wL‡q  Avgv‡`i bx‡P bvgx‡q A ¿̄ wb‡Z e‡j| A ¿̄ wb‡Z bv PvB‡j ¸wj Ki‡e 

e‡j ZvK K‡i| Iiv wb‡ ©̀k Ki‡j ‡KvZ †_‡K †d‡j ivLv ivB‡dj 1Uv  nv‡Z 

wbB’ is exculpatory in nature. He did not make any statement as 

to committing any offence. He took up arms being threatened. 

P.W. 654, the investigation officer admits that the appellant was 

taken on remand for 5 days. It is apparent that his confession is 
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no more but a product of  torture. It is neither voluntary nor true 

and it can’t be taken in to consideration as evidence.       

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 



 

 

7757 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 411 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. He saw him with arms 

and to make firing. There is no vagueness in his testimony. His 

confession appears evasive but inculpatory in nature. Although 

the appellant was taken on remand but no evidence appears that 

it was obtained under coercion or by way of under influence. 

P.W. 339, the confession recording Magistrate duly certified as 

voluntary. It finds corroboration by the evidence of P.W 411. 

The confession being true and voluntary it can solely be based 

for impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Hafiz Uddin 

(C.S.A.482) stated in his confessional statement- 

“10.30 Uvi mgq jvB‡b Avwm| Gici gvBwKs K‡i Avgv‡`i MvjvMvwj 

K‡i ¸wji fq †`wL‡q  Avgv‡`i bx‡P bvgx‡q A ¿̄ wb‡Z e‡j| A ¿̄ wb‡Z 

bv PvB‡j ¸wj Ki‡e e‡j ZvK K‡i| Iiv wb‡ ©̀k Ki‡j ‡KvZ †_‡K †d‡j 
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ivLv ivB‡dj 1Uv  nv‡Z wbB| GUv wb‡q Central RP bxP Zjvq †h ï‡q 

_vwK| 26-2-09 Zvs ỳcyi 1Uvq †Kv‡Z †i‡L  Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed- 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 

nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 
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wmcvnx gwdR, 77544 Rwmg, 77260 †mwjg †iRv| 79202 webq 

Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 72798 Rwni, 41238 

Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.483 Sepoy/76671 Md. Mozammel 

Haque Sarker.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.334 A.K.M. Emdadul Haque, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. Sepoy Kazal of 44 Battalion followed him with 

arms. Some officers detained Moyeen and disarmed him and at 

that event Sepoy Kazal left Darber. All BDR personnel shouted 
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with loud voice ‘Rv‡Mv’ and stood up. They took step to leave 

Darbar. At one stage he also came out to J.C.O’s quarter ‘cïi’ 

building 9/A and observed the situation therefrom standing at 

the bottom of the stair. At that time he came to see 67849 

Sepoy Ferdous Rahman, 78709 Masud Ali, the appellant 

76671 Mozammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, 

76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj Ali, 46481 

Habilder Mahbubul Alam, 60513 Faker Ali Mim, 75082 Mobin 

Khan of 24 Rifle Battalion and 46091 Habilder Mijanur 

Rahman of Sadar Rifle Battalion with arms and to make firing. 

He heard them to say- Ô`vex Av`vq bv nIqv ch©š— Av‡›`vjb Pj‡e| †Kvb 

Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v Kiv 

n‡eÕ...................  

In cross-examination on behalf of the appellant, he stated 

that Darbar started at about 9.00 A.M. He denied the suggestion 

that there happened disorder prior to beginning of Darbar. He 

denied the suggestion that at the very outset of disorder he went 

to his residence and took shelter thereat and that he did not see 

anyone and that he deposed falsely.  
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 P.W.334 A.K.M. Emdadul Haque, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

01.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 431 and her 

signature 431/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and was taken on 

remand for 14 days and brought before him on 01.08.2009. He 

sent him to jail at 6.45 P.M. He denied the suggestion that he 

did not follow the provisions of law in recording the statement 

of the appellant and that the appellant did not make any 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 14 days. He took 

statement of P.W.278 on 06.05.2009. At that time the appellant 

was in Peekhana. He denied the suggestion that he implicated 

the appellant in C.S. without any evidence.  
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The confession of the appellant Sepoy Md. Mozammel 

Sarker (C.S.A.483), runs as under- 

“Avwg 24 ivB‡dj e¨v‡Uwjqv‡b wmcvnx c‡` Kg©iZ AvwQ| MZ 25/2/09 

Bs ZvwiL mKvj Abygvb 8.30 Uvi w`‡K `ievi  hvB| `ievi n‡ji 

gvSvgvwS RvqMvq †g‡S‡Z ewm| Abygvb 9.00 Uvi w`‡K `ievi ïi“ nq 

Abygvb 15/20 wgwbU ci GKUv wPrKvi ïwb| mevB mvg‡b †_‡K mevB 

`vwo‡q hvq| †`Šov‡`Šwo ïi“ K‡i| Avwg I `ievi nj †_‡K †ei nB| 

BwZg‡a¨ ¸wji kã ïwb| Avwg `ievi n‡ji cwðg cv‡ki `iRv w`‡q 

†ewi‡q d¨vwgwj †KvqvU©v‡ii †cQb w`‡q Avgv‡`i BDwb‡Ui jvB‡b P‡j 

hvB| jvB‡bi wb‡P †jvK‡`i †`Šov‡`Šwoi kã cvB| Avi ïwb †h, jvB‡b 

hviv Av‡Q Zviv A ¿̄ bvI| Gi N›UvLv‡bK c‡i gvB‡K ej‡Z ïwb, KvD‡K 

hw` jvB‡b cvIqv hvq Zv‡K ¸wj Kiv n‡e| ZLb Avwg f‡q jvBb †_‡K 

†b‡g jvB‡bi wcQ‡bi ev_i“‡g  Xz‡K _vwK| mÜ¨vi mgq †mLvb †_‡K †ei 

n‡q jvB‡b G‡m Avgvi Uªv‡¼ ivLv kyKbv Lvevi †L‡q wb‡P †b‡g G‡m| 

Avgv‡`i †UBji N‡ii ‡cQ‡bi R½‡ji wfZi jywK‡q _vwK| ciw`b 

26/2/09 Bs mKv‡j †mLvb †_‡K †ei n‡q jvB‡b hvevi mgq †`wL 

jvB‡bi †cQ‡b GKUv ivB‡dj c‡o Av‡Q| Avwg H ivB‡djUv Avgv‡`i 

†Kv‡Z †i‡L Avwm| ZLb mKvj 6.00/6.30 Uv n‡e| Gici Avwg jvB‡b 

wM‡q Avgvi Uªv‡¼ ivLv Lvevi †L‡q jvBb †_‡K †ei n‡q Avevi wb‡P †b‡g 

Uq‡j‡U jywK‡q _vwK| ỳcyi Abygvb 2.00/2.30 Uvq gvB‡K ïwb †h, 3 
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wK: wg: Gi g‡a¨ evmvevwo me Lvwj K‡i †`qvi K_v ej‡Q| Gi Av‡M 

gvB‡K A ¿̄ Rgv †`qvi K_v kywb| A ¿̄ bv _vKvq ZLb Avwg †ei nB bvB| 

Gici 3 wK: wg: GjvKv Lvwj Kivi K_v ï‡b Avwg jvB‡b G‡m †cvkvK 

cwieZ©b K‡i ‡RwmG †KvqvU©v‡ii cvk w`‡q †`Iqvj UcwK‡q cvwj‡q 

hvB| mviKvix †Nvlbv ï‡b 01/3/09 Bs ZvwiL wcjLvbvq †hvM`vb Ki‡Z 

Avwm| Avgv‡`i‡K Avevnbx gv‡V iv‡L| 3/3/09 Bs ZvwiL wcjLvbvi 

wfZ‡i XzwK| wcjLvbv †_‡K MZ 15/7/09 Bs ZvwiL Avgv‡K †MÖdZvi 

K‡i| Avwg mZ¨ K_v ejjvg| hv K‡iwQ ZvB ejjvg|’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 278 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. He saw the appellant 

with arms. Thus, it is evident that he took away arms by 

plundering kote and constituted the offence under Section 382 

of the Penal Code. His confession –‘ ciw`b 26/2/09 Bs mKv‡j 

†mLvb †_‡K †ei n‡q jvB‡b hvevi mgq †`wL jvB‡bi †cQ‡b GKUv ivB‡dj c‡o 

Av‡Q| Avwg H ivB‡djUv Avgv‡`i †Kv‡Z †i‡L Avwm’ although evasive but 

inclupatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W.334, the confession 

recording Magistrate certified it as voluntary. The confession of 

the appellant being voluntary and true it can solely be based for 

the impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 



 

 

7772 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Mozammel Haque 

(C.S.A.483) stated in his confessional statement- 
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“ciw`b 26/2/09 Bs mKv‡j †mLvb †_‡K †ei n‡q jvB‡b hvevi mgq 

†`wL jvB‡bi †cQ‡b GKUv ivB‡dj c‡o Av‡Q| Avwg H ivB‡djUv 

Avgv‡`i †Kv‡Z †i‡L Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 
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bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 



 

 

7779 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.484 Sepoy/77519 Md. Mobidul 

Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.334 A.K.M. Emdadul Haque, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 

Therefrom, he came to see the appellant 77519 Sepoy Mafiz, 

77544 Jashim, 77260 Salim Reza, 79202 Binoy Karmaker, 

36897 Motiur, 68306 Khorshed, 72798 Jahir, 41238 Anower, 

54773 Hafiz and some other BDR personnel with arms and to 

make firing ....................................................  

In cross-examination on behalf of the appellant, he stated 

that they were on duty at five places. There was a guard 

Register. He cannot say whether I.O. seized that Register. Gate 

No.4 was 200 yard away from 24 Battalion. Mofizul was with 

him in the hospital on 27.02.2009. 
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 P.W.334 A.K.M. Emdadul Haque, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

31.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 432 and his 

signature 432/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and was taken on 

remand for 14 days. He denied the suggestion that he did not 

appraise column 5 to the appellant and that he did not record the 

statement in the language of the appellant and that the appellant 

did not make any confession and that he did not follow the 

provisions of law and that the additional pages do not bear his 

signature and that the name of the M.L.S.S Sumon was not 

written by him.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and taken on 

remand for 14 days at three days.  The appellant and the witness 

P.W.411 remained in Peekhana. There was M.T Section in 24 
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Battalion. He can’t say whether he arrested Mafiz of that 

Battalion. He denied the suggestion that P.W.411 deposed the 

name of Mafiz. He made his confession during that time. He 

denied the suggestion that he obtained the confession of the 

appellant under oppression and that the appellant having not 

agreed to be a witness, he was implicated falsely.  

The confession of the appellant Sepoy Md. Mobidul 

Islam (C.S.A.484) runs as under- 

“Avwg 24 ivB‡dj e¨v‡Uwjqv‡b wmcvnx c‡` Kg©iZ AvwQ| MZ 25/2/09 

Bs ZvwiL 8.30 Uvi w`‡K `iev‡i AskMÖnb Kwi| 9.00 Uvq `ievi ïiæ 

nq| wWwR m¨v‡ii e³‡e¨i mgq nVvr GKUv wPrKv‡ii kã ïwb| mevB 

`vwo‡q hvq I †`Šov‡`Šwo Ki‡Z _v‡K Ges mevB `ievi †_‡K †ei n‡Z 

_v‡K| Avwg I †`Š‡o †ei nB| †ei nevi ci `ievi n‡ji w`K †_‡K 

¸wji kã cvB| Avwg †`Š‡o Avgv‡`i e¨v‡Uwjqv‡bi jvB‡b Avwm Ges 4 

Zjvq Avgvi weQvbvq e‡m _vwK| Pviw`‡K ¸wji kã cvB| gy‡Lvk cov 

A ¿̄avix wewWAvi m`m¨iv Avgv‡`i jvB‡bi mvg‡b duvKv¸wj K‡i Ges 

wPrKvi K‡i e‡j jvB‡b †K AvwQm wb‡P †b‡g A ¿̄ ‡b, nv‡Z A ¿̄ bv 

_vK‡j ¸wj Kie| Avwg H mgq jvB‡bi 4 Zjv †_‡K f‡q wb‡P bvwg| 

Ges Avwg Zv‡`i †_‡K  Avovj nevi Rb¨ 2 bs jvB‡bi w`‡K †h‡Z 

_vwK| 2 bs jvB‡bi mvg‡bi KvVvj evMv‡b †`wL 2Uv ivB‡dj c‡o Av‡Q| 
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Zvi g‡a¨ Avgvi bv‡g Bmy¨K…Z ivB‡djUvI wQj| Avwg Avgvi ivB‡djUv 

wb‡q Avevi Avgvi jvB‡b G‡m jvB‡bi Svoy †óv‡i jywK‡q _vwK| †mLv‡b 

mvivw`b _vwK| mÜ¨vi w`‡K Avgvi A ¿̄Uv Avgv‡`i †Kv‡Z †i‡L G‡m 

Avevi Svo– †óv‡i G‡m _vwK| iv‡ZI †mLv‡b _vwK| 26/2/09 Bs ZvwiLI 

Avwg H iæ‡g jywK‡q _vwK| 7/2/09 Bs ZvwiL mKvj Aby: 7.30 Uvi 

w`‡K cywjk gvBK w`‡q †K †Kv_vq AvwQ ej‡j Avwg jvB‡bi Svo– †óvi 

†_‡K †ei nB| Ges dwjb Kwi| †gvU 40/50 Rb djBb Kwi| 

Avgv‡`i‡K cywjk we,wWAvi nvmcvZv‡j wb‡q hvq| MZ 15/7/09 Bs 

Zvwi‡L Avgv‡K †MÖdZvi Kiv nq| Avwg †¯̂”Qvq mZ¨ K_v, hv N‡U‡Q ZvB 

ejjvg|’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is eye witnesses to the occurrence. He rightly 

identified the appellant with his badge No and saw him with 

arms. He was throughly cross-examined on behalf of the 

appellant but could not be assailed in any way. The confession 

of the appellant-‘ 2 bs jvB‡bi mvg‡bi KvVvj evMv‡b †`wL 2Uv ivB‡dj 

c‡o Av‡Q| Zvi g‡a¨ Avgvi bv‡g Bmy¨K…Z ivB‡djUvI wQj| Avwg Avgvi 

ivB‡djUv wb‡q Avevi Avgvi jvB‡b G‡m jvB‡bi Svoy †óv‡i jywK‡q _vwK| 

†mLv‡b mvivw`b _vwK| mÜ¨vi w`‡K Avgvi A ¿̄Uv Avgv‡`i †Kv‡Z †i‡L G‡m 

Avevi Svo– †óv‡i G‡m _vwK’ is evasive but it is inculpatory in nature. 

It finds corroboration by the evidence of P.W.411. Although the 

appellant was taken on remand but no evidence appears 

confession was obtained coercion by way of undue influence.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Mobidul Islam 

(C.S.A.484) stated in his confessional statement- 
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“Avwg H mgq jvB‡bi 4 Zjv †_‡K f‡q wb‡P bvwg| Ges Avwg Zv‡`i 

†_‡K  Avovj nevi Rb¨ 2 bs jvB‡bi w`‡K †h‡Z _vwK| 2 bs jvB‡bi 

mvg‡bi KvVvj evMv‡b †`wL 2Uv ivB‡dj c‡o Av‡Q| Zvi g‡a¨ Avgvi 

bv‡g Bmy¨K…Z ivB‡djUvI wQj| Avwg Avgvi ivB‡djUv wb‡q Avevi Avgvi 

jvB‡b G‡m jvB‡bi Svoy †óv‡i jywK‡q _vwK| †mLv‡b mvivw`b _vwK| 

mÜ¨vi w`‡K Avgvi A ¿̄Uv Avgv‡`i †Kv‡Z †i‡L G‡m Avevi Svo– †óv‡i 

G‡m _vwK|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed- 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 

nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 

wmcvnx gwdR, 77544 Rwmg, 77260 †mwjg †iRv| 79202 webq 

Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 72798 Rwni, 41238 

Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.485 Sepoy/76879 Md. Abul Kashem.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.358 Md. Momenul Hassan, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mozammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, 

76637 Ziaul Hoq, the appellant 76879 Abul Kashem, 73139 

Firoj Ali, 46481 Habilder Mahbubul Alam, 60513 Faker Ali 

Mim, 75082 Mobin Khan of 24 Rifle Battalion and 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 

and to make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 
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Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ...................  

In cross-examination on behalf of the Appellant, he 

stated that no army officer could run way from Darbar. They 

were in Darbar. He himself was also in Darbar. ‘cïi wewìs’ was 

adjacent to gate No.5. There were eight flat in ‘cïi wewìs’. He 

can’t say whether Maj. Jahid had his posting in Peekhana and 

he saw him in his quarter. Central Armory was at a distance of 

half kilometer. from Darbar and his residence was 100 yard 

away from Darbar. D.G. asked them to go their respective Unit. 

He denied the suggestion that he defied the order of DG. There 

was a bathroom behind barak No.2. He can’t say whether the 

appellant participated in Darbar and also can’t say whether he 

saw him after 06.05.2009. He can’t say whether the appellant 

had performed his duty properly till 15.04.2009.  

 P.W.358 Md. Momenul Hassan, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

27.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 640 and her 

signature 640/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not appraise column 5 to the 

appellant and that the appellant did not make any confession 

and that he did not follow the provisions of law under 164/364 

in recording the statement of the appellant and that he did not 

certify the confessional statement properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 15.07.2009 and took on 

remand for 10 days. The appellant made his confession on 

27.07.2009. P.W.278 did not specify when he saw the 

appellant. He denied the suggestion that he obtained the 

confession of the appellant under oppression and that he 

implicated the appellant in the case without any evidence.  

The confession of the appellant Sepoy Md. Abul Kashem 

(C.S.A.485), runs as under- 

“2006 mv‡j  we,wW,Avi G †hvM w`B| 26/08/06 Bs‡iRx n‡Z wcj 

Lvbvq  24  ivB‡dj e¨vUvwjq‡b  Kg©iZ AvwQ| weMZ  25/02/09 
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Bs‡iRx mKvj  6.00Ð12.00 Uv ch©š—  Avi, wc, wWDwU‡Z wb‡qvwRZ 

wQjvg|  wWDwU  iZ  Ae¯nvq  Abygvb  9.30  Uvi mgq  5 bs †MB‡Ui 

w`K †_‡K †Mvjv¸wji  kã  ïb‡Z cvB| `ievi nj †_‡K ‰mwbK‡`i 

†QvUvQywU  K‡i  wewfbœ  w`‡K †h‡Z  †`wL| Gme †`‡L  Avwg ‰mwbK 

jvB‡b P‡j  Avwm| wKQy  gy‡Lvkavix we,wW, Avi m`m¨  _vgv‡Zv Avgv‡K 

e¨viv‡Ki mvg‡b  G‡b  duvKv ¸wj K‡i Ges e‡j †h,  e¨viv‡K  hv‡`i  

cvIqv hv‡e  Zv‡`i‡K  nZ¨v Kiv n‡e|  Avwg ‰mwbK e¨viv‡Ki wcQ‡b  

ev_i“‡g jywK‡q hvB Ges mvivw`b  mviv ivZ| H Lv‡b _vwK|  

26/02/09 Bs‡iRx 09.00 Uvi mgq  jyKv‡bv  Ae¯nv †_‡K ‰mwbK 

e¨viv‡K  Avmvi mgq  cvwbi nvD‡Ri cv‡k GKwU  †`kx  ivB‡dj c‡o  

_vK‡Z †`‡L  eo A ¿̄wU †Kv‡Z   Rgv w`‡q  Avwm|  Zvici ‰mwbK 

e¨viv‡K   P‡j  Avwm|  e¨viv‡K  3.00 Uv  ch©š— †_‡K  wmwfj †cvlv‡K 

†`qvj  UcwK‡q wcjLvbv Z¨vM Kwi|  miKvix  †Nvlbv gy‡j  01Ð03Ð09 

wcj Lvbv  nvwRi nB| 03/03/09 Bs‡iRx wcjLvbvq  cÖ‡ek Kivq| GB 

Avgvi e³e¨|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 278 does not bear any 

substance. P.W. 278 referred the Regiment No. of 14 Sepoys 

which appears unusual, unnatural and apparently tutored. 

Moreover his evidence is vague and unspecified. He claims to 

see the appellant with arms and to make firing. Merely holding 

arms does not constitute offence under section 382 of the Penal 

Code as alleged. There is no corroborative evidence to support 

his above testimony. His solitary, uncorroborated, vague and 

unspecified testimony can’t be relied on. He took up an 

abandoned rifle and deposited it in kote. P.W.654, the 

investigation officer admits that the appellant was taken on 

remand for 10 days. It is evident that his confession was a 

product of torture. The confession of the appellant not being 

voluntary and true, it can’t be taken into consideration as 

evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.278 is an eye witness to the occurrence. He identified 

the appellant properly with his battalion and badge No. He saw 

the appellant with arms and to make firing. Thus it is evident 

that he took away arms by plundering kote and constituted the 

offence under Section 382 of the Penal Code. His confession –

‘26/02/09 Bs‡iRx 09.00 Uvi mgq  jyKv‡bv  Ae¯nv †_‡K ‰mwbK e¨viv‡K  

Avmvi mgq  cvwbi nvD‡Ri cv‡k GKwU  †`kx  ivB‡dj c‡o  _vK‡Z †`‡L  eo 

A ¿̄wU †Kv‡Z   Rgv w`‡q  Avwm’ is evasive but inclupatory in nature. 

Although the appellant was taken on remand for 10 days but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W.358, the recording 

Magistrate certified it as voluntary. The confession of the 

appellant being inculpatory, voluntary and true it can solely be 

based for  the impugned order of conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abul Kashem 

(C.S.A.485) stated in his confessional statement- 
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“26/02/09 Bs‡iRx 09.00 Uvi mgq  jyKv‡bv  Ae¯nv †_‡K ‰mwbK 

e¨viv‡K  Avmvi mgq  cvwbi nvD‡Ri cv‡k GKwU  †`kx  ivB‡dj c‡o  

_vK‡Z †`‡L  eo A ¿̄wU †Kv‡Z   Rgv w`‡q  Avwm|  ’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 
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bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.486 Sepoy/67849 Md. Ferdous 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.325 Tania Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see the appellant 67849 Sepoy Ferdous Rahman, 

78709 Masud Ali, 76671 Mozammal Hoq, 78708 Masud 

Ahmed, 52889 Lance Naik Badal Mia, 76363 Julfikar Ali, 

67254 Sumon Mirja, 76637 Ziaul Hoq, 76879 Abul  Kashem, 

73139 Firoj Ali, 46481 Habilder Mahbubul Alam, 60513 Faker 

Ali Mim, 75082 Mobin Khan of 24 Rifle Battalion and 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 
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and to make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ...................  

In cross-examination on behalf of the Appellant, he 

stated that he was not given any form to give information of the 

occurrence held on 25-26/02/2009. He can’t say whether any 

information box was put in every Battalion. He was not aware 

of any case lodged on the occurrence but he heard it later on. 

He also did not know of the investigation. Prior to the 

occurrence he was a platoon commander. He orally informed 

the commander of the occurrence. He denied the suggestion that 

he did not depose against the appellant before the investigation 

officer. He left Darbar at about 9.50/9.55 and reached as JCO’s 

quarter at about 10.00 A.M.  When he left Darber none was 

present excepting the officers. He denied the suggestion that he 

left Darbar after it became vacant. D.G. asked all the 

commandant to control their respective troops. He denied the 

suggestion that at the time of occurrence he was the commander 

of ‘B’ company. At the time of deposing before I.O. he was the 

company commander. He denied the suggestion that defying 
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order of DG he went to his residence. He stood five minutes at 

stair of ‘cïi wewìs’ and observed firing. Thereafter he went to 

his residence and came back thereat again. His residence was in 

the ground floor of that building. He remained within his 

residence till 4.30 and thereafter came out at the stair to observe 

the situation. There was no Sepoy when he pushed out his 

family members. He denied the suggestion that by sending his 

family members he participated in the rebellion. He denied the 

suggestion that on 25.02.2009 after evening there is no 

electricity. He can’t remember whether prior to arrest of the 

appellant he served under him and remained in the same room. 

He can’t say whether the appellant participated in Tatto show 

on 24.02.2009 till dead of night. He denied the suggestion that 

he did not see the appellant near to the JCO’s quarter at 23.00 

hours on the night following the day on 25.02.2009. He denied 

the suggestion that he can’t see without the help of spectacles. 

He deposed before I.O. on 06.05.2009. He denied the 

suggestion that he did not see the appellant and that he deposed 

falsely.  
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 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

27.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 331 and her 

signature 331/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and brought 

before him on 27.07.2009. He defined the suggestion that he 

did not appraise column 5 to the appellant and that he did not 

follow the provisions of law in recording the statement of the 

appellant and that the appellant did not make his statement 

voluntarily and that there was injury in the person of the 

appellant. He reiterated that the appellant did not complain of 

any torture.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he denied the suggestion that P.W.278 did not depose that 

he saw the appellant at the bottom of the stair and that he did 

not specify when he saw the appellant. He denied the 
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suggestion that the appellant had no implication in committing 

murder.  

The confession of the appellant Sepoy Ferdous Raman 

(C.S.A.486) runs as under- 

“A¡¢j 2003 p¡−m ¢h, ¢X, A¡l, pcpÉ ¢q−p−h ¢p−m−V ®VÊ¢ew L¢lz f−l 

QVÊNË¡j A¡h¡l ®VÊ¢ew L¢lz fÐbj hcm£ qu lwf¤−lz 1 j¡p b¡L¡l fl A¡h¡l 

L¥¢sNË¡−j hcm£ quz 2005 Hl H¢fÐ−ml j¡T¡j¡¢T−a ¢fmM¡e¡u ®k¡N ®cCz 

AcÉ¡h¢c fkÑ¿¹ ¢fmM¡e¡−aC A¡¢Rz 25/02/09Cw pL¡m Ae¤j¡e 

9.00/9.30fkÑ¿¹ ¢hR¡e¡−a ®n¡u¡ ¢Rm¡jz Hl j−dÉ gSl e¡j¡S f−s ¢eS 

Hm¡L¡  T¡s¤ ¢c−u H−p¢Rm¡jz qW¡v ¢hLV g¡u¡−ll në ö¢ez A¡¢j 

a¡s¡a¡¢s h¡l¡¾c¡u k¡Cz ¢L q−u−R öe−az f−l e£−Q ¢N−u ®c¢M ®m¡LSe 

H−m¡−j−m¡ ®c±s¡−µR Hhw Q¡¢l¢c−L ®b−L g¡u¡−ll në A¡p−Rz A¡¢j i−u 

®hl¡−L Y¤−L k¡C Hhw ®X−úl ¢ia−l Lðm ¢c−u m¤¢L−u b¡¢Lz 2/3O¾V¡ I 

AhÙÛ¡u b¡¢Lz aMe  j¡C−L öe−a f¡C AÙ» ®eJu¡l Lb¡z hm¡ q¢µR−m¡ 

HM−e¡ k¡l¡ m¡C−e m¤¢L−u A¡−Re a¡l¡ ®hl q−u A¡−pez a¡ e¡ q−m 

ph¡C−L N¤¢m L−l j¡l¡ q−hz A¡¢j f−l h¡bl¦−j ¢N−u m¤L¡C Hhw i¡¢h ®k 

a¡l¡ ®a¡ HM¡−eJ A¡p−a f¡−lz HC ®i−h e£−Q ®e−j A¡¢pz ¢p¢sl j−dÉ 

j¤−M¡nd¡l£ 2Se−L ®cM−a f¡Cz a¡−cl q¡−a AÙ» ¢R−m¡z a¡l¡ A¡j¡−L 

L¥J¡l h¡µQ¡ h−m N¡¢m ®cu Hhw j¡ldl öl¦ L−l Hhw ®V−e ¢qQ−l e£−Q 

¢e−u k¡uz a¡l¡ A¡j¡−L AÙ»¡N¡l Ab¡Ñv  ®L¡a ®b−L AÙ» ¢e−a h−mz A¡¢j 
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Lb¡ja AÙ»N¡−l ¢N−u ®c¢M a¡m¡ i¡‰¡z A¡¢j plL¡l£ i¡−h A¡j¡l e¡−j 

hl¡Ÿ AÙ» IM¡−e f¡C e¡Cz A¡¢j a¡−cl ®cM¡−e¡ Afl HLV¡ AÙ» AbÑ¡v 

1V¡ l¡C−gm a¥−m ®eCz a¡l¡C Aj¡l q¡−a a¥−m ®cuz f−l I c¤Se f¤el¡u 

Afl−cl A¡e−a °p¢eL m¡C−e Q−m k¡uz Je¡−cl−L ®k−a ®c−M A¡¢j 

p¡−b p¡−b AÙ» AÙ»N¡−l ®l−MC °p¢eL m¡C−el ¢fR−el ¢cL ¢c−u 

®ØV¡ll¦−j ¢N−u ®pM¡−eC f¡¢m−u b¡¢Lzp¡l¡¢ce IM¡−eC b¡¢Lz q¡−a 

l¡C−gm e¡ b¡L¡u i−u ®hl qC e¡Cz k¢c N¤¢m L−l ®cuz p¡l¡l¡a J i−u 

®hl qC e¡Cz h¡¢q−l aMe fÐQä ®N¡m¡N¥¢ml në q¢µRmz p¡l¡¢ce Hhw 

pl¡l¡a A¡¢j Aïš² AhÙÛ¡u L¡V¡Cz fl¢ce 26/02/09Cw ®i¡−l ®XC¢l 

g¡jÑ Hl f¡n ¢c−u ®cu¡m Vf−L f¡¢m−u k¡Cz ¢LR¤re A¡−nf¡−n Hm¡L¡u 

®O¡l¡O¤¢l L¢lz a¡lfl 3 j¡C−ml j−dÉ ®m¡LSe−L e¡ b¡L¡ ¢e−cÑn A¡p−m 

N¤¢mÙÛ¡e S¡−j jp¢S−cl h¡l¡¾c¡u Q−m k¡Cz IM¡−eC b¡¢Lz 28/02/09Cw 

−k¡Nc¡−el ¢e−cÑn ®f−u A¡h¡l ¢g−l A¡¢pz H A¡j¡l paÉ hš²hÉz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 278 does not inspire any 

confidence. His claim of identifying the appellant by the side of 

under construction J.C.O’s quarter at 11.00 P.M from his 

residence appears impracticable and unreliable. He admits in 

his cross-examination that under construction J.C.O’s quarter 

was 50 yards far off from his residence. The confession of the 

appellant- ‘¢p¢sl j−dÉ j¤−M¡nd¡l£ 2Se−L ®cM−a f¡Cz a¡−cl q¡−a AÙ» 

¢R−m¡z a¡l¡ A¡j¡−L L¥J¡l h¡µQ¡ h−m N¡¢m ®cu Hhw j¡ldl öl¦ L−l Hhw ®V−e 

¢qQ−l e£−Q ¢e−u k¡uz a¡l¡ A¡j¡−L AÙ»¡N¡l Ab¡Ñv  ®L¡a ®b−L AÙ» ¢e−a h−mz 

A¡¢j Lb¡ja AÙ»N¡−l ¢N−u ®c¢M a¡m¡ i¡‰¡z A¡¢j plL¡l£ i¡−h A¡j¡l e¡−j hl¡Ÿ 

AÙ» IM¡−e f¡C e¡Cz A¡¢j a¡−cl ®cM¡−e¡ Afl HLV¡ AÙ» AbÑ¡v 1V¡ l¡C−gm 

a¥−m ®eCz a¡l¡C Aj¡l q¡−a a¥−m ®cuÕ is exculpatory in nature. More so 

P.W 654, the investigation officer admits that the appellant was 

taken on remand for 10 days. It is evident that the confession of 

the appellant is  a product of torture. The confession recording 

Magistrate failed to certify to it’s voluntariness. It is neither 
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voluntary nor true and it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 278 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. There is no doubt to his 

identification. He saw the appellant with arms and to make 

firing beside under construction J.C.O’s quarter. It is not 

difficult to identify a person from 50 yards as he admits in his 

cross-examination. His evidence appears natural and 

trustworthy. The confession the appellant is evasive but  

inculpatory in nature and finds corroboration by P.W. 278. It is 

clear that he took arms by plundering kote and thus constituted 

the offence under section 382 of the Penal Code. His confession 

being voluntary and true, it can solely be based for impugned 

order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ferdous Rahman 

(C.S.A.486) stated in his confessional statement- 

“¢p¢sl j−dÉ j¤−M¡nd¡l£ 2Se−L ®cM−a f¡Cz a¡−cl q¡−a AÙ» ¢R−m¡z 

a¡l¡ A¡j¡−L L¥J¡l h¡µQ¡ h−m N¡¢m ®cu Hhw j¡ldl öl¦ L−l Hhw ®V−e 
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¢qQ−l e£−Q ¢e−u k¡uz a¡l¡ A¡j¡−L AÙ»¡N¡l Ab¡Ñv  ®L¡a ®b−L AÙ» ¢e−a 

h−mz A¡¢j Lb¡ja AÙ»N¡−l ¢N−u ®c¢M a¡m¡ i¡‰¡z A¡¢j plL¡l£ i¡−h 

A¡j¡l e¡−j hl¡Ÿ AÙ» IM¡−e f¡C e¡Cz A¡¢j a¡−cl ®cM¡−e¡ Afl HLV¡ 

AÙ» AbÑ¡v 1V¡ l¡C−gm a¥−m ®eCz a¡l¡C Aj¡l q¡−a a¥−m ®cuz f−l I 

c¤Se f¤el¡u Afl−cl A¡e−a °p¢eL m¡C−e Q−m k¡uz Je¡−cl−L ®k−a 

®c−M A¡¢j p¡−b p¡−b AÙ» AÙ»N¡−l ®l−MC °p¢eL m¡C−el ¢fR−el ¢cL 

¢c−u ®ØV¡ll¦−j ¢N−u ®pM¡−eC f¡¢m−u b¡¢Lz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 

bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.490 Naik /40851 Md. Shamser Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.340 Sepoy Md. Nazmul Haque 

 P.W.336 Munshi Abdul Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 
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Line. Then he heard firing. From varanda he came to see BDR 

personnel coming out from Darbar. He also came to see 65340 

Sepoy Jahangir and some others with arms. They were directing 

all to come down in default threatened to fire. Among them he 

could identify Ekramul Islam, Subader Ashraf Ali, Habilder 

Shahbuddin, Naik Razzaque, Imam Hasan, the appellant Naik 

Shamsher, Sepoy Goni Amin, Sepoy Mannan, Sepoy Omar 

Faruque and Naik Razab Ali. They all were moving towards 

Darbar on firing. ............................. 

In cross-examination on behalf of Appellant, he stated 

that he narrated the story to the commandant orally. He had his 

duty at 1.00 P.M. and also at 1 A.M on the night. He denied the 

suggestion that he did not see the appellant.  

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

21.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 482 and his  

signature 482/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him from CID by the 

police. The appellant was on remand for 5 days. The appellant 

did not any complain of any torture. He appraised the column 5 

to the appellant. He denied the suggestion that he did not certify 

column 8 and that he did not provide sufficient time for 

reflection.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and taken on 

remand for 5 days. He record the statement of P.W.340 on 

30.04.2009. The appellant was in Peekhana until 15.07.2009. 

He denied the suggestion that he compelled the appellant to 

make confession.  

The confession of the appellant Naik Md. Shamser 

Ali(C.S.A.490) runs as under- 

“Avwg 1986 mv‡j BDR G XzwK| MZ 25/2/09 Zvs †gRi kvn Avjg 

Gi mv‡_ mKvj †_‡K wcjLvbvi Af¨šÍ‡i iv‡Z AbywôZe¨ Mv‡bi 

Abyôv‡bi ’̄v‡b †Pqvi, †eÂ I †mvdv †mU Kivi Kv‡R e¨ Í̄ _vKv Kv‡j 

†ejv 9.30 Uvi w`‡K ¸jv¸wji kã cvB| †`Šov‡`Šwo ïiæ nq| ¸wji 
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Kvi‡b ‰mwbK jvB‡b DV‡Z cvwi bv| Avwg bvwcZ Lvbvq jywK‡q wQjvg| 

†ejv 11.30 Uvi w`‡K 3/4 Rb A ¿̄avix (gy‡Lvmciv) G‡m A ¿̄ a‡i ¸wj 

Ki‡Z D`¨Z nq Ges A ¿̄vMv‡i wM‡q A ¿̄ wb‡Z e‡j| Avwg A ¿̄Mv‡i wM‡q 

†`wL Dnv Db¥y³ Avwg GKwU A ¿̄wbB Ges ˆmwbK jvB‡bi wcQ‡b ev_iæ‡g 

jywK‡q _vwK| iv‡Z HLv‡bB _vwK| ciw`b 26/2/09 mKvj 8.30 Uvi 

w`‡K 24 e¨v‡Uwjq‡bi A ¿̄Mv‡i A ¿̄wU †i‡L w`‡q Avwm| †ejv 2.30 w`‡K 

†Nvlbv ïwb †h Attack n‡e Ges 3 wK: wg: Gi g‡a¨ †KD _vK‡e bv| 

†ejv 3.30 Uvi w`‡K Civil Dress G Iqvj Uc‡K evwn‡i P‡j hvB| 

weÁwß ï‡b c‡i 1/3/09 Zvs nvwRi nB| 3/3/09 Zvs wcjLvbvq XzK‡Z 

cvwi|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 
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Code and the evidence of  P.W.340 appears vague and 

unspecified. He merely referred the appellant as Naik Shamser 

without his badge and battalion No. There is no reference when 

and where saw the appellant. He merely claims to see the 

appellant with arms and to move towards Darbar. From his 

evidence it is not clear whether he made any firing. Mere 

holding arms does not constitute offence under Section 382 of 

the Penal Code. There is no corroborative evidence to support 

his above testimony. His solitary, uncorroborated, vague and 

unspecified testimony can’t be relied on. He took up arms under 

threat. His above confessional statement appears exculpatory in 

nature and it can’t be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.340 is an eye witness to the occurrence. He identified 

the appellant properly with his designation. His identification 

the appellant remained unchallenged in cross-examination on 

behalf of the appellant. He saw the appellant with arms and to 

move towards Darbar. Thus it is evident that he took away arms 

by plundering kote and committed offence under Section 382 of 
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the Penal Code. His confession –‘ Avwg A ¿̄Mv‡i wM‡q †`wL Dnv Db¥y³ 

Avwg GKwU A ¿̄wbB Ges ˆmwbK jvB‡bi wcQ‡b ev_iæ‡g jywK‡q _vwK| iv‡Z 

HLv‡bB _vwK ’ is inclupatory in nature. Although the appellant 

was taken on remand for 5 days but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence. P.W.336, the recording Magistrate certified it as 

voluntary. The confession of the appellant being voluntary and 

true it can solely be based for  the impugned order of conviction 

and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 



 

 

7838 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Shamser Ali (C.S.A.490) 

stated in his confessional statement- 

“†ejv 11.30 Uvi w`‡K 3/4 Rb A ¿̄avix (gy‡Lvmciv) G‡m A ¿̄ a‡i ¸wj 

Ki‡Z D`¨Z nq Ges A ¿̄vMv‡i wM‡q A ¿̄ wb‡Z e‡j| Avwg A ¿̄Mv‡i wM‡q 

†`wL Dnv Db¥y³ Avwg GKwU A ¿̄wbB Ges ˆmwbK jvB‡bi wcQ‡b ev_iæ‡g 

jywK‡q _vwK| iv‡Z HLv‡bB _vwK| ciw`b 26/2/09 mKvj 8.30 Uvi 

w`‡K 24 e¨v‡Uwjq‡bi A ¿̄Mv‡i A ¿̄wU †i‡L w`‡q Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.340 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 340 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W.340 deposed- 

“eviv›`vq †`wL wewWAvi m`m¨iv `ievi nj †_‡K †ei n‡q Avm‡Z‡Q| 

65340 wmcvnx Rvnv½xi mn K‡qKRb‡K km ¿̄ Ae ’̄vq †`wL| Zviv 

mevB‡K wb‡P Avm‡Z e‡j b‡Pr ¸wj Ki‡e ûgwK †`q| f‡q bx‡P †b‡g 

Avwm A‡bK‡K ¸wj Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi Avkivd Avjx, 

nvwej`vi mvnve DwÏb, bv‡qK iv¾vK BKivgyj Bmjvg, Bgvg nvmvb, 

bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx gvbœvb, wmcvnx Igi dviæK, 

bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K †h‡Z †`wL|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.491 Sepoy/74637 Md. Ziaul Haque.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hasan 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.336 Munshi Abdul Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.20 Major Kamrul Hasan deposed that he joined in 

BDR 2006. On 25.02.2009 he attended Darbar. Darbar started 

at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 Battalion 

entered into Darbar with arms and pointed arms on D.G. All 

BDR personnel stood up. D.D.G disarmed Sepoy Moyeen there 

raised a sound ‘Rv‡Mv’ within Darbar. All BDR personnel were 

taking leave of Darbar. D.G tried to prevent them. In spite of 

that BDR personnel were taking leave of Darber by breaking 

window glass. D.G. asked all officers to control them. 
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.................. He came out from Darbar......................................... 

Later on, he came to his residence on 4th floor. On the night 

following the day 25th February, 2009 he heard declaration of 

DAD Tauhid as DG through mike. .............................. On 

26.02.2009 at about 3.00 P.M. he heard kicking sound on the 

door of his residence.  The rebellions tried to take away his wife 

and children. They brought there Col. Sayeed. Sensing his 

presence in the residence Sepoy Mazahar along with 4/ 5 

rebellions came forward pointing arms towards him. He forbade 

them not to make firing. They took him out on the point of 

arms. Sepoy Masud, the appellant Sepoy Zaiul, Sepoy Nazrul 

were with Mazahar. They took down him by way of assaulting. 

.................................................................... 

 In cross-cross-examination on behalf of the appellant, he 

stated that he served in 41 and 13 Battalion during his tenure in 

BDR. He could not control anybody since there was no such 

circumstances in Darbar.  He came out from Darbar at about 

9.35/ 9.40. Coming out from Darbar he took shelter beside 

island, at swimming poll,  parade ground, golf ground, garage, 

building No.10 and lastly at his residence. He came to residence 
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with his rank and uniform. On 25.02.2009 Col. Sayeed was a 

retired person. On 26.02.2009 Col. Sayeed came to his 

residence.  The wife of Maj. Reza, Col. Kaiser and their 

children also came to his residence.  His wife was Parveen 

Hasan. He can’t say whether she has been cited as witness. He 

did not know the appearance of Home Minister in his residence. 

His wife did not talk with Home Minister of his presence. 

...................... 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 



 

 

7847 

76671 Mozammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, the 

appellant 76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj 

Ali, 46481 Habilder Mahbubul Alam, 60513 Faker Ali Mim, 

75082 Mobin Khan of 24 Rifle Battalion and 46091 Habilder 

Mijanur Rahman of Sadar Rifle Battalion with arms and to 

make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ...................  

In cross-examination on behalf of the Appellant, he 

stated that no army officer could run way from Darbar. They 

were in Darbar. He himself was also in Darbar. ‘cïi wewìs’ was 

adjacent to gate No.5. There were eight flat in ‘cïi wewìs’. He 

can’t say whether Maj. Jahid had his posting in Peekhana and 

he saw him in his quarter. Central Armory was at a distance of 

half kilometer. from Darbar and his residence was 100 yard 

away from Darbar. D.G. asked them to go their respective Unit. 

He denied the suggestion that he defied the order of DG. There 

was a bathroom behind Barak No.2. He can’t say whether the 
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appellant performed his duty in 24 Rifle Battalion until 

16.07.2009.  

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

27.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 483 and His 

signature 483/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and taken on 

remand for 10 days and placed before him on 27.07.2009. He 

appraised everything to the appellant. He denied the suggestion 

that he did not certify the statement properly and that the 

appellant did not make any confession and that he did not 

follow the provisions of law in recording the statement of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.20 on 10.03.2009. He 

arrested the appellant on 15.07.2009. He took the appellant on 
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remand for 10 days at two times. He denied the suggestion that 

he obtained the confession of the appellant under oppression 

and that he implicated the appellant falsely.  

The confession of the appellant Sepoy Md. Ziaul Haque 

(C.S.A.491) runs as under- 

“Avwg 2005 mv‡j BDR G XzwK| 1g ivB‡dj e¨vUvwjqb, †dwb n‡Z 

MZ 29.1.09 Zvs wcjLvbvq Avwm| G‡m 12/2/09  n‡Z 19/2/09 ch©šÍ 

QzwU‡Z evox‡Z _vwK| MZ 25/2/09 Zvs iv‡Z  Mvb n‡e e‡j H w`b 

mKvj 06 Uv n‡Z wcjLvbvi Mj&d MÖvD‡Û Avwg mn cÖvq 30/40 Rb wg‡j 

gÂ ˆZix mn †Niv †eoxi KvR KiwQjvg| Abygvb †ejv 9.30 Uvi w`‡K 

¸jv¸wji kã ïwb Ges †jvKRb‡K QzUvQzwU Ki‡Z †`wL| g‡Âi wcQ‡b 

‰Zix Zveyi ev_i“‡g Avwg mn K‡qKRb jyKvB| c‡i wbR e¨vUvwjq‡b 

P‡j hvB|  wbR e¨viv‡Ki bxP Zjvi wmuwoi M¨v‡c 1/2 N: jywK‡q _vwK| 

Zvi ci 4_© Zjvq wbR ˆmwbK jvB‡b hvB| †ejv Abygvb 11
1
2 Uvi w`‡K 

gvB‡K †Nvlbv n‡Z _v‡K †h mKj‡KB nv‡Z A ¿̄ wb‡Z n‡e Ges †h mKj 

BDR m`‡m¨i Kv‡Q A ¿̄ cvIqv hv‡e bv Zv‡`i‡K ¸wj K‡i nZ¨v Kiv 

n‡e| †ejv 12.00Uvi w`‡K Avwg †Kv‡Z hvB Ges GKwU A ¿̄ wbB| wbR 

e¨viv‡K Avwm A ¿̄ wb‡q| †ejv 2.00 Uv ch©šÍ iæ‡g _vwK| Gi ci †g‡m 

wM‡q Lvbv LvB| e¨viv‡K wd‡i Avwm Ges ivZ ch©šÍ wbR iæ‡g _vwK| iv‡Z 
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e¨viv‡Ki cv‡k bvwcZLvbvq hvq Ges †mLv‡b ivZ KvUvq| mKv‡j wbR 

e¨viv‡K wdwi Ges ỳcyi ch©šÍ _vwK| gvB‡K †Nvlbv nq A ¿̄ Rgv †`Iqvi 

Rb¨| †ejv 1 Uvi w`‡K †Kv‡Z A ¿̄ Rgv w`B| 

‡`wL †jvKRb me wmwfj †cvkv‡K P‡j hv‡”Q| AvwgI Civil Dress G 

mÜ¨vi w`‡K P‡j hvB| 1/3/09 Zvs miKvix †Nvlbv g‡Z 4 bs †MU, 

BDR G Avwm| 3/3/09 Zvs wfZ‡i XzK‡Z cvwi|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.20 and 278 do not bear any 

substance. It appears from the testimony of P.W.20 that he hid 

himself in the ceiling of his residence and at the instance of 

taking him out by the rebellions at the point of arms he 
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identified the appellant but his above identification appears 

vague and unspecified. He merely referred the appellant as 

Sepoy Ziaul without his battalion and badge No. There are 

number of BDR person named Sepoy Ziaul Hoque such as 

C.S.A.27, 285 and 796. P.W. 278 referred the Regiment No. of 

14 Sepoys which appears unusual, unnatural and apparently 

tutored. Moreover he referred the badge No. of the appellant 

76637 but the badge No. of the appellant is 74637. He claims to 

see the appellant with arms and to make firing. Merely holding 

arms does not constitute the offence under Section 382 of the 

Penal Code as alleged. The confession of the appellant appears 

exculpatory in nature. He took up arms being threatened. 

P.W.336, the confession recording Magistrate and P.W.654, the 

investigation officer admitted that the appellant was taken on 

remand for 10 days. It is evident that his confession was a 

product of torture. The confession of the appellant not being 

voluntary and true, it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 
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order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that both the P.Ws.20 and 278 are eye witnesses to the 

occurrence. They both identified the appellant properly but 

P.W.278 inadvertently referred his badge No.76637 instead of 

74637. They both saw  the appellant with arms. Thus, it is 

evident that he took away arms by plundering kote and 

constituted the offence under Section 382 of the Penal Code. 

His confession –‘12.00Uvi w`‡K Avwg †Kv‡Z hvB Ges GKwU A ¿̄ wbB| wbR 

e¨viv‡K Avwm A ¿̄ wb‡q is inclupatory in nature. Although the 

appellant was taken on remand for 10 days but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. P.W.336, the recording Magistrate 

certified it as voluntary. The confession of the appellant being 

voluntary and true it can solely be based for the impugned order 

of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  



 

 

7854 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ziaul Haque 

(C.S.A.491) stated in his confessional statement- 

“†ejv Abygvb 11
1
2 Uvi w`‡K gvB‡K †Nvlbv n‡Z _v‡K †h mKj‡KB nv‡Z 

A ¿̄ wb‡Z n‡e Ges †h mKj BDR m`‡m¨i Kv‡Q A ¿̄ cvIqv hv‡e bv 

Zv‡`i‡K ¸wj K‡i nZ¨v Kiv n‡e| †ejv 12.00Uvi w`‡K Avwg †Kv‡Z 
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hvB Ges GKwU A ¿̄ wbB| wbR e¨viv‡K Avwm A ¿̄ wb‡q| †ejv 2.00 Uv 

ch©šÍ iæ‡g _vwK| Gi ci †g‡m wM‡q Lvbv LvB| e¨viv‡K wd‡i Avwm Ges 

ivZ ch©šÍ wbR iæ‡g _vwK| iv‡Z e¨viv‡Ki cv‡k bvwcZLvbvq hvq Ges 

†mLv‡b ivZ KvUvq| mKv‡j wbR e¨viv‡K wdwi Ges ỳcyi ch©šÍ _vwK| 

gvB‡K †Nvlbv nq A ¿̄ Rgv †`Iqvi Rb¨| †ejv 1 Uvi w`‡K †Kv‡Z A ¿̄ 

Rgv w`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 20 and 278 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 
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P.W. 20 deposed- 

“we‡Kj 3Uvq Avgvi `iRvq jvw_i kã cvB| we‡ ª̀vnxiv Avgvi ¿̄x I 

ev”Pv‡`i wb‡q hvIqvi †Póv K‡i| c‡i K‡Y©j mvB`‡K Zviv Av‡b| wZwb 

Avgvi ¿̄x‡K evmv †_‡K †ei n‡Z e‡j| Avwg evmvq AvwQ †R‡b wmcvnx 

gvRnvi mn 4/5 Rb we‡ ª̀vnx Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| 

Avwg Zv‡`i ¸wj bv Ki‡Z Aby‡iva Kwi| wmcvnx gvRnvi mn mK‡j 

Avgv‡K A‡ ¿̄i gy‡L †ei K‡i Av‡b| gvRnv‡ii mv‡_ wmcvnx gvmy`, 

wmcvnx wRqvDj, wmcvnx bRi“j wQj| Avgv‡K gvi‡Z gvi‡Z bvwg‡q 

Av‡b|  ” 

P.W.278 deposed – 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 

bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 
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Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.492 Sepoy/77260 Md. Salim Reza.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.369 Marium Mun Manjuri, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Nayeb Subedar Nazrul, 6266 Nayeb Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, 42562 Naik 

Rezaul 45277 Habilder Anamul, 51429 Shamsul Hoque to help 

the rebellions in taking arms. He took shelter in the Barak. 

Therefrom, he came to see 77519 Sepoy Mafiz, 77544 Jashim, 
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the appellant 77260 Salim Reza, 79202 Binoy Karmaker, 

36897 Motiur, 68306 Khorshed, 72798 Jahir, 41238 Anower, 

54773 Hafiz and some other BDR personnel with arms and to 

make firing. .................................................. 

In cross-examination on behalf of the appellant, he stated 

that they were on duty at five places. There was a guard 

Register. He cannot say whether I.O. seized that Register. Gate 

No.4 was 200 yard away from 24 Battalion. Mofizul was with 

him in the hospital on 27.02.2009. 

 P.W.369 Marium Mun Manjuri, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

26.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 727 and her 

signature 727/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 15.07.2009. There is no 

reference how long he was on remand and where he was kept 

for reflection. There is also no reference when he was sent to 
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the Court. He denied the suggestion that he did not appraise the 

column 5 and certify the column 8 properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 15.07.2009 and took remand 

for 10 days at two times. He recorded the statement of P.W.411 

on 30.04.2009. P.W.411 hailed from 24 Rifle Battalion. In that 

Battalion there are number of Sainik Line. P.W.411 had his 

duty for 24 hours in museum at gate No.4 on the date of 

occurrence. He did not find the Register who were on the duty 

on that day in museum. He can’t say whether rest room was 

beside gate No.4. P.W.411 did not specify the Line before 

which he saw the appellant. P.W.411 deposed before him that 

having heard of firing he became afraid and thereafter he went 

to Line and hid himself. P.W.411 deposed also to see the 

occurrence. He denied the suggestion that he obtained the 

confession of the appellant under oppression and that he 

implicated the appellant in the case without any evidence and 

that he deposed falsely.  
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The confession of the appellant Sepoy Md. Salim Reza 

(C.S.A.492) runs as under- 

“  B¢j HLSe ¢pf¡q£z Na 24/02/09 Cw a¡¢l−M påÉ¡ 6.00 V¡ q−a 

l¡a 10.30 V¡ fkÑ¿¹ V¡– ®n¡ fÊc£f Ae¤n£me L¢lz Bj¡−cl Lj¡ä¡l g¢mw 

L−l B−cn −cu 25/02/09 Cw a¡¢lM −a¡j¡−cl Rest. B¢j 25/02/09 

Cw a¡¢l−M m¡C−e Rest- H ¢Rm¡jz c¤f¤l 12.00 V¡l ¢c−L e£Q ®b−L h−m 

®LE k¢c m¡C−e b¡¢Lp a−h e£−Q e¡−j¡, e¡ q−m m¡C−e k¡−L f¡h a¡−LC 

…¢m Llhz B¢j h¡l¡¾c¡u H−p L−uL Se j¤−M¡nd¡l£ ®m¡L ®cM−a f¡Cz 

a¡−cl ph¡lq¡−a AÙ» ¢Rmz B¢j ¢el¦f¡u q−u e£−Q B¢pz e£−Q Bp−m 

a¡l¡ Bj¡−L ALbÉ i¡o¡u N¡¢m ®cuz a¡l¡ h−m a¡s¡a¡¢s AÙ» ®euz B¢j 

S£he h¡Q¡−e¡l a¡¢N−c ®L¡u¡VÑ¡l N¡−XÑ ®c±−s k¡Cz ®L¡−a ¢N−u ®c¢M ®L¡a 

®M¡m¡ ®L¡−a  ®L¡e AÙ» e¡Cz ®pM¡e ®b−L Q−m Bp¡l pju ®c¢M h¡C−l 

HL¢V AÙ» f−s B−Rz ®pC AÙ»¢V q¡−a ¢e−u 1ew m¡C−el ®fR−e Q−m k¡C 

Hhw ®pM¡−e m¤¢L−u b¡¢Lz 26/02/09 Cw pL¡m 9.00 V¡u ®pC AÙ»¢V 

®L¡−a ®l−M B¢pz −pM¡e ®b−L m¡C−e Q−m B¢pz a¡lfl ®b−L B¢j 

m¡C−eC ¢Rm¡jz B¢j f¡¢m−u ®L¡b¡J k¡C¢ez 27/02/09 Cw pL¡m 8.00 

V¡l ¢c−L f¤¢mn j¡C−L h−m m¡C−e k¢c ®LE b¡−Le e£−Q ®e−j B−pez 

e£−Q ®e−j Bp−m Bj¡−cl q¡pf¡a¡−ml (¢h¢XBl) ®k−a h−m Bjl¡ 

q¡p¡a¡−ml ®c¡am¡u Q−m k¡Cz q¡pf¡a¡−m 7/8 ¢ce b¡L¡l fl Bj¡−cl 

44 l¡C−gm hÉ¡−V¢mu¡−e ¢e−u B−pz ®pM¡−e fÐ¡u 01 j¡p b¡L¡l fl 



 

 

7867 

Bj¡−cl ¢eSü 24 l¡C−gm hÉ¡−V¢mu¡−e ¢e−u B−pz a¡l fl 15/07/09 

Cw Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is eye witnesses to the occurrence. He rightly 
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identified the appellant with his badge No and saw him with 

arms. He was throughly cross-examined on behalf of the 

appellant but his evidence could not be assailed in any way. 

The confession of the appellant-‘ ®L¡−a ¢N−u ®c¢M ®L¡a ®M¡m¡ ®L¡−a  

®L¡e AÙ» e¡Cz ®pM¡e ®b−L Q−m Bp¡l pju ®c¢M h¡C−l HL¢V AÙ» f−s B−Rz 

®pC AÙ»¢V q¡−a ¢e−u 1ew m¡C−el ®fR−e Q−m k¡C Hhw ®pM¡−e m¤¢L−u b¡¢L’ is 

evasive in nature but it is inculpatory. It finds corroboration by 

the evidence of P.W.411. Although the appellant was taken on 

remand but no evidence appears confession was obtained 

coercion by way of undue influence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Salim Reza 

(C.S.A.492) stated in his confessional statement- 

“a¡l¡ h−m a¡s¡a¡¢s AÙ» ®euz B¢j S£he h¡Q¡−e¡l a¡¢N−c ®L¡u¡VÑ¡l 

N¡−XÑ ®c±−s k¡Cz ®L¡−a ¢N−u ®c¢M ®L¡a ®M¡m¡ ®L¡−a  ®L¡e AÙ» e¡Cz 

®pM¡e ®b−L Q−m Bp¡l pju ®c¢M h¡C−l HL¢V AÙ» f−s B−Rz ®pC 

AÙ»¢V q¡−a ¢e−u 1ew m¡C−el ®fR−e Q−m k¡C Hhw ®pM¡−e m¤¢L−u b¡¢Lz 

26/02/09 Cw pL¡m 9.00 V¡u ®pC AÙ»¢V ®L¡−a ®l−M B¢pz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.369 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed- 

“9 1/2 Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt 

IqvwjDj−vn 34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ 

Avjx, 42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj 

nK‡K A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL| Avwg jvB‡b Ae ’̄vb Kwi| 77519 

wmcvnx gwdR, 77544 Rwmg, 77260 †mwjg †iRv| 79202 webq 

Kg©Kvi 36897 gwZDi, 68306 †Lvi‡k`, 72798 Rwni, 41238 

Av‡bvqvi 54773 nvwdR mn A‡bK‡K k¦m ¿̄ Ae ’̄vq ¸wj Ki‡Z †`wL| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.493 Sepoy/67991 Md. Boni Amin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.61 Habilder Md. Ashraf Uddin 

 P.W.367 S.K.M. Tofayel Hassan, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 61 Habilder Md. Ashraf Uddin deposed that on 

25.02.2009 he came office at 7.30 A.M. He heard firing at 9.30 

A.M. Maj. Shah Alam was in the adjacent room. He took 

shelter in signal sector. He came at the ground floor. At 12 

noon he came to see Habilder Matiur Rahman, Lance Naik 

Kamrul Hasan, Sepoy Moklaser  Rahman, Sepoy Ismail, the 

appellant Sepoy Bani Amin, Sepoy Rejaur Hossain, Habilder 

Abdul Aziz and Sepoy Jashim with arms and to more around. 

They were with BDR uniform and helmet. They were also 

directing all to take arms and to look for army officers.  

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from Jessore. He was in Battalion and 

he knew him. He saw him from at a distance of 4/5 cubit. He 
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denied the suggestion that he could not identify the appellant 

and that he deposed falsely.  

 P.W.367 S.K.M. Tofayel Hassan, Magistrate deposed 

that he recorded the confessional statement of the appellant 

(Goni Amin) on 26.07.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

724 and his signature 724/1 series.  

In cross-examination on behalf of the appellant (Goni 

Amin), he stated that he arrested the appellant on 15.07.2009 

and brought before him on 26.07.209. He denied the suggestion 

that he did not appraise the consequence of confession to the 

appellant and that he did not provide sufficient time for 

reflection and that he did not follow the provisions of law and 

the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant (Boni 

Amin), he stated that he arrested the appellant on 15.07.2009 

and took him on remand for 10 days. P.W.61 deposed of the 

appellant along with Aziz, Dewan Moklesur Rahman and Razu 
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Ahmed but he did not cite the above three persons in C.S. He 

recorded the 164 statement of Dewan Moklesur Rahman as 

witness. He denied the suggestion that he implicated the 

appellant without proper investigation.  

The confession of the appellant Sepoy Md. Boni Amin 

(C.S.A.493) runs as under- 

“Na 24/02/09 Cw a¡¢lM fÐd¡ej¿»£l fÉ¡−lX ®c¢Mz hs M¡e¡ M¡Ch¡l fl 

m¡C−e ¢hnÐ¡j ¢e−a b¡¢Lz ¢hL¡−m h¡hl NË¡E−ä Ae¤n£me L−l l¡¢œ 11 V¡u 

¢g¢lz 

25/02/09 Cw a¡¢lM m¡C−e AhÙÛ¡e Ll¢Rm¡jz qW¡v 9.15 ¢j¢e−Vl ¢c−L 

qW¡v …¢ml në f¡Cz aMe Bj¡−cl V¡–¤ ®n¡ f¡¢VÑl 4/5 Se m¡C−e ¢Rmz 

a¡−cl j−dÉ ¢pf¡q£ j¡qj¤c, ¢pf¡q£ ®gl−c±p, ¢pf¡q£ ®p¡−qm l¡e¡ Ef¢ÙÛa 

¢Rmz ®hm¡ 11 V¡l pju j¡C−L öe−a f¡C k¡−cl q¡−a AÙ» b¡L−h e¡ 

a¡−cl …¢m L−l j¡l¡ q−hz 

Aaxfl ®hm¡ 11.30 ¢j¢e−Vl ¢c−L 5/6 Se j¤−M¡nd¡l£ BDR  AÙ»pq 

Bj¡−cl 5j am¡u E−W B−p Hhw Bj¡−cl AÙ» ¢e−a hm−m B¢j 1¢V 

Q¡C¢eS l¡C−gm ®L¾cÐ£u ®L¡a qC−a ¢eCz Bj¡l I l¡C−g−ml h¡V ew 

¢Rm- 24/607z 

Na 26/02/09 Cw pL¡m 6 V¡l ¢c−L B¢j Eš² AÙ»¢V ®L¡−a Sj¡ ¢c−u 

f¤el¡u m¡C−el e£−Q ®ø¡l l¦−j AhÙÛ¡e L¢lz c¤f¤−ll ¢c−L BDR 
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pcpÉ−cl f¡m¡−a ®c−M ¢hL¡m Ae¤j¡e 4 V¡l ¢c−L B¢j Ju¡m Vf¢L−u 

f¡¢m−u k¡Cz 

E−õMÉ ®k, B¢j BDR pç¡q Efm−r V¡–¤ ®n¡ fÐcneÑ£l e¡VÉ¢Pe−u 

j−e¡e£a qJu¡u  ¢eu¢ja Ae¤n£me Lla¡jz B¢j j¡−T j¡−T Af¡−lne 

X¡m- i¡a LjÑp§Q£−a AwnNËqe L−l 7/8 q¡S¡l V¡L¡ ®f−u¢Rm¡jz HC 

Bj¡l hš²hÉz’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 61 is the eye witness to the occurrence and he saw the 

appellant with arms and to move around. His evidence could 

not be assailed by way of cross-examination on behalf of the 

appellant. He further affirmed the identification of the appellant 

in his cross-examination- ‘ewb Avwg‡bi evwo h‡kvn‡i| †m Avgvi 

e¨vUvwjq‡b wQj| Avwg Zv‡K fvjfv‡e wPwb| ’ From his evidence it is 

clear that the appellant took away arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant- ‘Aaxfl ®hm¡ 11.30 ¢j¢e−Vl ¢c−L 

5/6 Se j¤−M¡nd¡l£ BDR  AÙ»pq Bj¡−cl 5j am¡u E−W B−p Hhw Bj¡−cl 

AÙ» ¢e−a hm−m B¢j 1¢V Q¡C¢eS l¡C−gm ®L¾cÐ£u ®L¡a qC−a ¢eC’ appears 

evasive  but  inculpatory in nature. The confession recording 

Magistrate, P.W.367 certified it as voluntary- ‘ cª̀ Ë Revbãx †¯̂”Qvq 

cª̀ Ë cªZxqgvb nq’. Although the appellant was taken on remand as 

admitted by P.W. 654, the investigation officer but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. Mere taking on remand does not render 
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the confession involuntary. There is no legal bar to consider it 

as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Boni Amin 

(C.S.A.493) stated in his confessional statement- 

“Aaxfl ®hm¡ 11.30 ¢j¢e−Vl ¢c−L 5/6 Se j¤−M¡nd¡l£ BDR  AÙ»pq 

Bj¡−cl 5j am¡u E−W B−p Hhw Bj¡−cl AÙ» ¢e−a hm−m B¢j 1¢V 

Q¡C¢eS l¡C−gm ®L¾cÐ£u ®L¡a qC−a ¢eCz Bj¡l I l¡C−g−ml h¡V ew 

¢Rm- 24/607z Na 26/02/09 Cw pL¡m 6 V¡l ¢c−L B¢j Eš² AÙ»¢V 

®L¡−a Sj¡ ¢c−u f¤el¡u m¡C−el e£−Q ®ø¡l l¦−j AhÙÛ¡e L¢lz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.61 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 61 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W.61 deposed – 

“†ejv 12 Uvi mgq nvwej`vi gwZDi ingvb, j¨vt bvt Kvgi“j nvmvb 

wmcvnx gyL‡jQzi ingvb, wmcvnx BmgvBj, wmcvnx ewb Avgxb, wmcvnx ivRy 

û‡mb nvwej`vi Avt AvwRR I wmcvnx Rwmg‡K wewWAvi †cvlvK civ 

†nj‡gU gv_vq A ¿̄ ¸wj mn †NvivNywi Ki‡Z _v‡K I ej‡Z _v‡K 

Awdmviiv †Kv_vq I mKj‡K A ¿̄ †bIqvi Avnevb Rvbvq|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.494 Sepoy /74639 Md. Abdul 

Mannan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.340 Sepoy Md. Nazmul Haque 

 P.W.370 Dr. M.A. Mazid, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 

Line. Then he heard firing. From varanda he came to see BDR 

personnel coming out from Darbar. He also came to see 65340 

Sepoy Jahangir and some others with arms. They were directing 

all to come down in default threatened to fire. Among them he 

could identify Ekramul Islam, Subader Ashraf Ali, Habilder 

Shahbuddin, Naik Razzaque, Imam Hasan, Naik Shamsher, 

Sepoy Goni Amin, the appellant Sepoy Mannan, Sepoy Omar 

Faruque and Naik Razab Ali. They all were moving towards 

Darbar on firing. ............................. 

In cross-examination on behalf of Appellant, he denied 

the suggestion that he did not know the appellant and that he 

was not present at the place of occurrence and that he 

committed any offence and that he did not happen to meet with 

I.O. and that he did not depose before him.  

 P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

26.07.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 752 and his 

signature 752/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him at 2.00 P.M. and he 

kept him in his chamber. The appellant was on remand for 10 

days. He denied the suggestion that he did not provide 

sufficient time for reflection and that he did not appraise 

column 5 and that the appellant complain of torture and that the 

appellant did not make any statement of committing any 

offence and that the appellant did not make statement 

voluntarily and that he signed statement voluntarily and that he 

did not scribe column 1 and 7.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and taken on 

remand for 10 days. He denied the suggestion that on taking 

remand the appellant was sent to RAB and TFI cell and 

obtained his confession under coercion. P.W.340 did not depose 

that he was on duty under guard commander Nazrul. Nazrul 
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was the guard commander. He also did not depose that he make 

over the charge to Monsur. He deposed that he made over the 

charge to Moshiur.  

The confession of the appellant Sepoy Md. Abdul 

Mannan (C.S.A.494) runs as under- 

 “2005 mv‡ji †h gv‡m  wmcvnx c‡` wewWAvi-G fwZ© nB| | 4/1/06 

Zvwi‡L  wcjLvbv, XvKvq †hvM`vb Kwi| 25/2/09 Zvwi‡L `ievi n‡j  

wcQ‡bi mvwi‡Z ewm †Mvjv¸wj kã ï‡b †`Š‡o Avgvi e¨viv‡Ki  5g Zjvq  

hvB|   Abygvb 12.30 Uvi w`‡K gy‡Lvm cov  3 Rb  BDR  A ¿̄ †bqvi 

Rb¨  ûgwK ‡`q |  Zv‡`i K_v ï‡b Avwg bx‡P †b‡g Avwm Ges Zv‡`i 

ûgwKi  gy‡L †KvZ †_‡K PvBwbR ivB‡d‡ji  evU nv‡Z †bB| Avgvi  

e¨viv‡Ki wcQ‡b  Uq‡j‡U wQjvg 25/2/09 ZvwiL w`b -ivZ|   26/2 

/09/ ZvwiL I H Lv‡b wQjvg | N‡i  weKvj 4 Uvi w`‡K  ‡WBix  dv‡g©i 

Iqvj UcwK‡q cvwj‡q hvB|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.340 does not bear any substance 

as to the offence under Section 382 of the Penal Code as alleged 

against the appellant. He merely referred the appellant as Sepoy 

Mannan without his Battalion and badge No. His identification 

to the appellant is not proper. There are number of BDR 

personnel named Saepoy Mannan some BDR personnel named 

Sepoy Mannan have been not sent up in serial No.444, 1156 

and 1296. His testimony is vague and unspecified. He did not 

specify when and where he saw the appellant. He deposes –‘Avwg 

wb‡R‡K Avovj K‡i jywK‡q _vwK’. His claim of seeing the appellant in 

above manner appears unreliable. His above testimony finds no 

corroboration by any other witness. The confession of the 

appellant ‘  Abygvb 12.30 Uvi w`‡K gy‡Lvm cov  3 Rb  BDR  A ¿̄ †bqvi 

Rb¨  ûgwK ‡`q |  Zv‡`i K_v ï‡b Avwg bx‡P †b‡g Avwm Ges Zv‡`i ûgwKi  

gy‡L †KvZ †_‡K PvBwbR ivB‡d‡ji  evU nv‡Z †bB’ is exculpatory in 

nature. He simply took up ‘evU’ of a rifle. He did not make any 
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statement as to committing any offence Moreover, P.W. 654, 

the investigation officer admits that appellant was taken on 

remand for 10 days. The confession of the appellant being 

exculpatory it can’t be taken into consideration as evidence 

against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.340 

is the eye witness to the occurrence and he saw the appellant 

with arms. It becomes clear that he took away arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. His testimony could not be shaken, 

embellished by way of cross-examination on behalf of the 

appellant. The identification of the appellant has also not been 

challenged in his cross-examination on behalf of the appellant. 
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Although some other BDR personnel were named Mannan but 

only this appellant namely Sepoy Mannan was put on trial. 

Another Mannan C.S.315 was Naik Sepoy Mannan and 

C.S.764 was Habilder Mannan. As such there is no ambiguity 

of identification of the appellant. His confession appears 

evasive but inculpatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. There is 

no legal bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 



 

 

7898 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abdul Mannan 

(C.S.A.494) stated in his confessional statement- 

“Abygvb 12.30 Uvi w`‡K gy‡Lvm cov  3 Rb  BDR  A ¿̄ †bqvi Rb¨  

ûgwK ‡`q |  Zv‡`i K_v ï‡b Avwg bx‡P †b‡g Avwm Ges Zv‡`i ûgwKi  

gy‡L †KvZ †_‡K PvBwbR ivB‡d‡ji  evU nv‡Z †bB| Avgvi  e¨viv‡Ki 

wcQ‡b  Uq‡j‡U wQjvg 25/2/09 ZvwiL w`b -ivZ|   26/2 /09/ ZvwiL 

I H Lv‡b wQjvg | N‡i  weKvj 4 Uvi w`‡K  ‡WBix  dv‡g©i Iqvj 

UcwK‡q cvwj‡q hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.340 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 340 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W.340 deposed- 

“eviv›`vq †`wL wewWAvi m`m¨iv `ievi nj †_‡K †ei n‡q Avm‡Z‡Q| 

65340 wmcvnx Rvnv½xi mn K‡qKRb‡K km ¿̄ Ae ’̄vq †`wL| Zviv 

mevB‡K wb‡P Avm‡Z e‡j b‡Pr ¸wj Ki‡e ûgwK †`q| f‡q bx‡P †b‡g 

Avwm A‡bK‡K ¸wj Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi Avkivd Avjx, 

nvwej`vi mvnve DwÏb, bv‡qK iv¾vK BKivgyj Bmjvg, Bgvg nvmvb, 

bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx gvbœvb, wmcvnx Igi dviæK, 

bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K †h‡Z †`wL|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.496 Habilder /40289 Md. Abdul 

Salam Howlader.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.420 Sepoy Md. Liakot Ali 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.420 Md. Liakat Ali deposed that on 25.02.2009 he 

was on duty at Dairy Farm. He heard firing from the side of 

Darber. At about 9.30 he was observing the situation from a 

room of Dairy firm. He found many BDR personnel moving 

towards Darber on firing. Among them he could identify 61797 

Rafiq, 69638 Mukul, 30 Sabuj Miah, the appellant 40289 

Salam, 80298 Joydeb Chandra, 41613 Muksed Ali, 45288 

Saidur Rahman, 44186 Shahidul Islam.  
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In cross-examination on behalf of the appellant, he stated 

that there was a check post in front of Diary Firm. He saw the 

appellant to move with arms. He denied the suggestion that none 

of the accused went to Diary Firm. He denied the suggestion that 

he deposed as being tutored.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

22.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 785 and his 

signature 785/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him on 22.07.2009 by 

I.O. He denied the suggestion that he did not appraise anything 

to the appellant and that he did not certify the statement 

properly and that he did not follow the provisions of law under 

164/364 in recording the statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.420 was a member of Sadar Rifle Battalion. He had 
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his duty in dairy firm. He recorded his statement on 16.07.2009. 

In his 164 statement it was told that the appellant hailed from 7 

Rifle Battalion. In C.S. there was also same reference. P.W.420 

did not depose on 16.07.2009 that he was attached with Sadar 

Rifle Battalion. He prepared sketch map of dairy firm. P.W.420 

deposed that he observed the situation from dairy firm having 

hidden himself in a secret place. In his statement he did not 

specify the time. He further deposed that since the situation was 

becoming adverse he ran away from Peekhana crossing of the 

wall of dairy firm.  He took the appellant on remand for 5 days. 

He denied the suggestion that at the time of occurrence the 

appellant was ill and that he obtained the 164 statement of the 

appellant under coercion.     

The confession of the appellant Habilder Md. Abdul 

Salam Howlader (C.S.A.496) runs as under- 

“Avwg BDR GKRb nvwej`vi| Avwg 1981 mv‡ji 19‡k wW‡m¤§i  

BDR  G wmcvnx c‡` †hvM`vb Kwi| Avwg †U«wbs  †k‡l 8bs ivB‡djm 

&e¨vUvwjqb h‡kv‡i †hvM`vb Kwi|  Avwg 2005 mv‡ji Gwcªj gv‡m 7bs 

ivB‡djm& e¨vUvwjq‡b  †hvM `vb Kwi| Avwg 8/1/09 Bs Zvwi‡L wcjLvbv 

XvKvq Avwm| Avwg m`i ivB‡djm& e¨vUvwjq‡b mshy³ n‡q UvUz‡kv wcwUi 
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KvR Kwi| Avwg wcjLvbvq cwi`ßi e¨viv‡Ki bxP Zjv‡Z _vKZvg|Avwg 

24/2/09 Bs Zvwi‡L c¨v‡iW †`Lvi Rb¨ mKvj 9 Uvq c¨v‡iW MªvD‡Û 

hvB| Avwg weKvj 6Uvq  UvUz‡kv cªvvKwUm Kwi| Avwg ivZ 11ch©šZ 

cª̈ vKwUm K‡i jvB‡b Avwm| Avwg 25/2/09 Bs Zvwi‡L mKvj 9Uvq w`‡K 

`ievi n‡ji w`‡K ¸wji kã ïb‡Z cvB| mKvj 11/12 Uvi w`‡K 

(AcvV¨) wcjLvbvq Avwg †Mvjv¸wj kã ïb‡Z cvB  Avwg 26/2/09 Bs 

Zvwi‡L †fvi 6 Uvq  Avgiv jvB‡bi DËi cv‡k cv‡k wQjvg| ZLb  jvj 

Kvco civ gy‡Lvkavix 2 Rb †jvK G‡m Avgv‡K MvwjMvjvR K‡i Ges 

Avgv‡K  Zviv RP †PK †cv‡÷i w`‡K wb‡q hvq | Avwg †mLv‡b GKwU 

Gm GgwR  g¨vwMwRb ¸wj wb‡q Aviwc †PK †cv‡÷ Ae ’̄vb Kwi| Avwg 

mKvj 10 Uvi  w`‡K A ¿̄ I ¸wj wb‡q jvB‡b  hvB| Avwg  cieZx©‡Z A ¿̄ 

I ¸wj jvB‡b †i‡L wcjLvbv †_‡K cvwj‡q hvB| Avwg 1/3/09 Zvwi‡L 

join   Kivi Rb¨ BDR Gi  wcjLvbvq 4bs †M‡U Avwm I Avgv‡K 

Avevnbx gv‡V wb‡q hvq| Avwg 3/3/09 Bs Zvwi‡L  wcjLvbvi wfZ‡i 

cª‡ek Kwi| cieZ©x‡Z  wcjLvbv †_‡K Avgv‡K †MªdZvi Kiv nq| GB 

Avgvi Revbew›`|’’ 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.420 is the eye witness to the occurrence. He rightly 

identified the appellant with his badge No. For the cause of 

reference of badge No. of number of 7(seven) accused his 

evidence can’t be considered as tutored and left out of 

consideration. His testimony could not be assailed or 

embellished by way of cross-examination on behalf of the 
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appellant rather he affirmed in his cross-examination- ‘Avwg 

Avmvgx‡K A ¿̄ wb‡q †h‡Z †`‡LwQ|’. From his evidence it appears that 

the appellant took away arms by plundering kote and 

constituted the offence under Section 382 of the Penal Code. 

The confession of the appellant- ‘ZLb  jvj Kvco civ gy‡Lvkavix 2 

Rb †jvK G‡m Avgv‡K MvwjMvjvR K‡i Ges Avgv‡K  Zviv RP †PK †cv‡÷i 

w`‡K wb‡q hvq | Avwg †mLv‡b GKwU Gm GgwR  g¨vwMwRb ¸wj wb‡q Aviwc †PK 

†cv‡÷ Ae ’̄vb Kwi| Avwg mKvj 10 Uvi  w`‡K A ¿̄ I ¸wj wb‡q jvB‡b  hvB’ 

appears evasive but inculpatory in nature. Although he was 

taken on remand as admitted by P.W. 654, the investigation 

officer but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. Mere 

taking on remand does not render his confession as involuntary. 

His confession finds corroboration by P.W. 420. Prosecution 

evidence being credible, reliable and trustworthy, it can be 

relied on to support the impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Habilder Md. Abdul Salam 

Hawlader (C.S.A.496) stated in his confessional statement- 

“Avwg 26/2/09 Bs Zvwi‡L †fvi 6 Uvq  Avgiv jvB‡bi DËi cv‡k cv‡k 

wQjvg| ZLb  jvj Kvco civ gy‡Lvkavix 2 Rb †jvK G‡m Avgv‡K 
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MvwjMvjvR K‡i Ges Avgv‡K  Zviv RP †PK †cv‡÷i w`‡K wb‡q hvq | 

Avwg †mLv‡b GKwU Gm GgwR  g¨vwMwRb ¸wj wb‡q Aviwc †PK †cv‡÷ 

Ae ’̄vb Kwi| Avwg mKvj 10 Uvi  w`‡K A ¿̄ I ¸wj wb‡q jvB‡b  hvB| 

Avwg  cieZx©‡Z A ¿̄ I ¸wj jvB‡b †i‡L wcjLvbv †_‡K cvwj‡q hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.420 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 420 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 420 deposed- 
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“A‡bK BDR m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z 

†`wL| Zv‡`i g‡a¨ 61797 iwdK, 69638 gyKzj, 30 (AcvV¨) meyR 

wgqv, 40289 Qvjvg, 80298 Rq‡`e P› ª̀| 41613 gyK‡Qi Avjx 

45288 Qv‡q ỳi ingvb| 44186 knx ỳj Bmjvg‡K wPb‡Z cvwi|  ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.497 Sepoy/74974 (M.A) Md. Rasedul 

Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.110 Col. Abdur Razzak 

 P.W.379 Konika Biswas, Magistrate  and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.110 Col. Dr. Md. Abdur Razzaq deposed that from 

01.10.2006 to 31.07.2010 he had his posting as Medicine 

Specialist in BDR hospital. On 25.02.2009 at about 8.30 A.M. 

he went to Darber. At about 9.00 A.M. a BDR person pointed 

arms towards DG. He came out from Darber through window to 

the south-west corner of Darber and afterwards reached near to 
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Primary School and there he got the ambulance of the hospital 

and therefrom by the ambulance he came to BDR hospital. He 

heard tremendous firing. He took shelter in the chamber of Lt. 

Col. Forhad. After 45 minutes NSub Hashem Uddin took him 

to ICU and took shelter in back room of ICU. There he 

remained for 4/5 hours. Sepoy Sohel took away mobile from 

him. At about 4.00 P.M. Lt. Col. Sadrul and Tanvir came to 

ICU with patient. He went to O.T. on the 4th floor with them. At 

that time some BDR personnel were witnessing TV in VIP 

room. They asked them to provide treatment to patient and in 

default threatened their life. Among the BDR personnel he 

could identify Subeder Ekramul Hoque with folding ‘N¡jR¡’ 

around his waist. They also threatened their life if army would 

attack on them. They locked the hospital and took stand on the 

road of the hospital. At about 8.30 Sepoy Samsul and the 

appellant Sepoy Rashedul came to ICU with pistol. They 

called them by bad name. They informed that they have killed 

Lt. Col. Lutfor Rahman and Lt. Col. Rabi Rahman. At dead of 

night he came to see to move pickup and truck from veranda of 

O.T. to mortuary. Meanwhile they have informed that number 
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of army officers including DG have been killed and residences 

of the army officers have been looted and their family members 

have been tortured and also set fire to their private vehicle and 

confined family members of the army officers in central quarter 

guard. ............................................................... 

In cross-examination on behalf of the appellant, he stated 

that on the date of occurrence Kanika, Jahanara, Kalni and 

some others were on duty as nurse. On that day wife of Dr. 

Amzad admitted to I.C.U being injured by gunshot. It was their 

duty to provide treatment. He denied the suggestion that they 

did not provide treatment under compulsion. He denied the 

suggestion that situation of the hospital was normal. Sepoy 

Rashedul was runner of Lt. Col. Salam. Lt. Col. Salam being 

injured was confined in quarter guard. He denied the suggestion 

that he deposed falsely. 

 P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

22.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the appellant as exhibit 811 and her 

signature 811/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was taken in her chamber at 3.30 P.M. 

There is no reference where he was kept for reflection. She 

denied the suggestion that she did not appraise anything to the 

appellant and that she did not certify the statement properly and 

that she did not apply his judicial mind in recording the 

statement and that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.110 deposed before him that he went to ICU and OT. 

During investigation he visited ICU and OT. ICU and OT were 

two sections. ICU was on the 3rd floor and O.T. was on the 4th 

floor. He further stated that the appellant was arrested on 

16.07.2009 and taken on remand for 5 days. He denied the 

suggestion that he obtained the confession of the appellant 

under oppression.  

The confession of the appellant Sepoy Md. Rasedul Islam 

(C.S.A.497) runs as under- 



 

 

7923 

“2006 Gi RyjvB gv‡m XvKvq wcjLvbvq †gwW‡Kj †Kvm© wb‡q BDR 

nvmcvZv‡j †cvw÷s nq| 24-2-09 Zvs ỳcyi 2Uv ch©š‘ nvmcvZv‡ji 

Awd‡m wQjvg| ỳcy‡i Avevi †L‡q e¨viv‡K hvB|  mÜ¨vi mgq Avevi 

†ivjK‡j hvB| 25-2-09  mKvj  wm,I m¨v‡ii Awd‡m hvB| m¨vi 

`iev‡i  hvb| Avwg 2Uv ch©š‘  Awd‡m _vwK| wm,I m¨v‡ii bvg K‡b©j  

Avãyj  mvjvg| mKv‡j 9.45 Uvi w`‡K ¸wji kã ïwb|  2 Uvi w`‡K 

K¨vw›U‡bi †_‡K †divi c‡_ ỳÕRb gy‡Lvkavix †jvK  Avgv‡K  ¸wji  fq 

†`Lvq Ges gviai Ki‡Z Av‡m Avwg †Kb A ¿̄ awiwb| Gici  Zv‡`i 

GKRb  †Rvi K‡i Avgv‡K GKUv wcmj ‡`q| IUv wb‡q Gm,AvB i“‡gi 

(AcvV¨) I‡qwUs i“‡g e‡m _vwK| ivZ 10.30Uvi w`‡K evMv‡b A ¿̄ 

†d‡j w`‡q Awd‡m mvivivZ jywK‡q _vwK| 26-2-09 Zvs 4.30 Uvi w`‡K  

Iqvj UcwK‡q P‡j hvB| 1-3-09 Zvs †Nvlbv ï‡b  BDR †M‡U Avwm|  

Avgv‡`i 3-3-09 Zvs Avgv‡`i we‡K‡ji w`‡K wcjLvbvi †fZi cª‡ek 

Kivq| ILvb n‡Z Avgv‡K †MªdZvi K‡i|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of  P.W.110  does not  disclose any 

offence as alleged under Section 382 of the Penal Code against 

the appellant. He simply deposed –‘ ivZ Abygvb 8
1
2 Uv BDR 

nvmcvZv‡ji wmcvnx mvgQyj nK wc Í̄jmn wmcvnx iv‡k ỳj ICU †Z Av‡m| 

Zvnviv Avgv‡`i MvwjMvjvR K‡i’ He referred the appellant simply as 

Sepoy Rasedul without his battalion and badge No. His 

identification to the appellant is not proper. From his evidence 

it appears that one Sepoy Shamsul Hoque of BDR hospital 

appeared at ICU with the appellant but trial Court acquitted that 

co-accused Shamsul Hoque. The confession of the appellant ‘2 

Uvi w`‡K K¨vw›U‡bi †_‡K †divi c‡_ ỳÕRb gy‡Lvkavix †jvK  Avgv‡K  ¸wji  fq 

†`Lvq Ges gviai Ki‡Z Av‡m Avwg †Kb A ¿̄ awiwb| Gici  Zv‡`i GKRb  

†Rvi K‡i Avgv‡K GKUv wcmj ‡`q’  is exculpatory in nature. He took 

up arms being threatened. P.W.379, the confession recording 

Magistrate also failed to certify as to it’s voluntariness. 
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P.W.654, the investigation officer admits that the appellant was 

taken on remand for 5 days. The confession of the appellant is 

neither voluntary nor true and it can’t be taken into 

consideration as evidence against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.110 is the eye witness to the occurrence and he saw 

the appellant with arms. There is no vagueness to his 

identification of the appellant. Since they both belonged to 

BDR hospital and thus the identification of the appellant was 

not challenged in his cross-examination on behalf of the 

appellant. His evidence appears reliable, creditable and 

trustworthy. The confession of the appellant is evasive but 

inculpatory in nature. P.W.379, the confession recording 

Magistrate duly certified to it’s voluntariness. Although the 

appellant was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. There is no legal bar to consider it as 

evidence.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Rasedul Islam 

(C.S.A.497) stated in his confessional statement- 
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“2 Uvi w`‡K K¨vw›U‡bi †_‡K †divi c‡_ ỳÕRb gy‡Lvkavix †jvK  

Avgv‡K  ¸wji  fq †`Lvq Ges gviai Ki‡Z Av‡m Avwg †Kb A ¿̄ 

awiwb| Gici  Zv‡`i GKRb  †Rvi K‡i Avgv‡K GKUv wcmj ‡`q| IUv 

wb‡q Gm,AvB i“‡gi (AcvV¨) I‡qwUs i“‡g e‡m _vwK| ivZ 10.30Uvi 

w`‡K evMv‡b A ¿̄ †d‡j w`‡q Awd‡m mvivivZ jywK‡q _vwK|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.110 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 110 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 110 deposed- 
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“ivZ Abygvb 8
1
2 Uv BDR nvmcvZv‡ji wmcvnx mvgQyj nK wc Í̄jmn 

wmcvnx iv‡k ỳj ICU †Z Av‡m| Zvnviv Avgv‡`i MvwjMvjvR K‡i| Zviv 

Rvbvq †jt Kt jyrdi ingvb, †jt Kt iwe ingvb‡K nZ¨v Kiv n‡q‡Q|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.501 Sepoy/74985 Md. Ismail Sarkar. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Habilder Sree Brozo Gopal 

 P.W.61 Habilder Md. Ashraf Uddin 

 P.W.320 Shamima Parveen, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.18  Habilder Sree Brozo Gopal deposed that on 

25.02.2009 he attended Golf ground at 6.00 A.M. At about 9.30 

A.M. he heard of firing and when firing was gradually 

increasing all Sepoys stopped working and left the ground. He 

also came out therefrom and took shelter in central quarter 

guard and remained there for 3/4 hours. Through window he 
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came to see Sepoy Jafur Ali, Abdur Rahman, Sepoy Jahangir of 

24 Battalion and some others being armed to move towards 

officers quarter with excited mood. They caused damage and 

set fire to the vehicles there. Afterwards he took shelter on the 

2nd floor of his 24 battalion. From varanda of 24 battalion he 

came to see Sepoy Moniruzzaman of 42 Battalion, Sepoy 

Mollik, Sepoy Tariqul Islam, Sepoy Ahasan Habib, the 

appellant Sepoy Ismail Sarker, Sepoy Babul Mia, Signalman 

Farque Hossain, Sepoy Haider, Lance Naik Sepoy Fazlur 

Rahman of 24 Battalion. Sepoy Ratan of 15 battalion with arms 

and to make firing.  

In cross-examination on behalf of the appellant he denied 

the suggestion he did not see the appellant and that he did not 

depose before I.O. the name of the appellant and that he did not 

see any occurrence and that he deposed falsely. He can’t say 

what arms the appellant used. He reiterated that he knew the 

appellant from earlier. He did not identify the appellant but he 

deposed against this appellant Ismail.  

P.W. 61 Habilder Md. Ashraf Uddin deposed that on 

25.02.2009 he came to office at 7.30 A.M. He heard firing at 
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9.30 A.M. Maj. Shah Alam was in the adjacent room. He took 

shelter in signal sector. He came at the ground floor. At 12 

noon he came to see Habilder Matiur Rahman, Lance Naik 

Kamrul Hasan, Sepoy Moklaser  Rahman,  the appellant 

Sepoy Ismail, Sepoy Bani Amin, Sepoy Rejaur Hossain, 

Habilder Abdul Aziz and Sepoy Jashim with arms and to move 

around. They were with BDR uniform and helmet. They were 

also directing all to took arms and to look for army officers. 

In cross-examination on behalf of the appellant, he stated 

that he went out at 5.00 P.M. on 25.02.2009 through gate No.5. 

He denied the suggestion that he did not go out of Peekhana on 

25.02.2009 and that he did not see the appellant. 

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

23.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 316 and her 

signature 316/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him by constable Ismail. 
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He denied the suggestion that he did not appraise column 5 and 

6 to the appellant and that the appellant was brought before him 

with blooded injury and that at the time of recording statement 

there were presence of other persons and that the appellant did 

not make any statement and that I.O. obtained signature of the 

appellant on blank paper and that confessional statement was 

made collusively. He himself filled up column 6 and 7 of the 

statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.61 on 26.02.2011. 

P.W.61 deposed before him the name of the appellant without 

regiment number. He recorded the statement of P.W.18 on 

28.04.2009. He arrested the appellant on 16.07.2009 and till 

that date the appellant was in Peekhana. P.W.18 did not depose 

before him when he entered and left the guard room of the 

central mosque. The appellant was on remand for 5 days. He 

denied the suggestion that he obtained the confessional 

statement of the appellant under oppression.  
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The confession of the appellant Sepoy Md. Ismail Sarkar 

(C.S.A.501) runs as under- 

“  25/02/09 a¡¢lM h¡−úV NË¡E−ä L¢mw L¢lz p¡wúª¢aL Ae¤ù¡−el L¡S 

Ll¡l SeÉ A¡jl¡ Nmg NË¡E−ä k¡Cz e¡Ù¹¡ L¢lz ®p¡g¡ A¡e¡l SeÉ A¡¢j 

Y¡L¡ ®pLVl ®ø¡−l k¡Cz 9V¡l fl  ®ø¡−ll p¡j−e c¡s¡−e¡ AhÙÛ¡e g¡u¡−ll 

në f¡Cz g¡u¡−ll në ®f−u A¡jl¡ ®ØV¡−ll ®ia−l Q−m k¡Cz ®ØV¡l jÉ¡e 

A¡e¤j¡¢eL 10.30V¡l pju A¡j¡−cl−L ®ØV¡l ®b−L ®hl L−l ®cuz A¡¢j 

¢eS m¡C−e k¡Cz A−eL ¢h ¢X A¡l  pcpÉ−cl−L AÙ» q¡−a j¤−M¡npq 

®c±s¡−c±s£ Ll−a ®c¢Mz A¡¢j m¡C−e  ¢N−u ¢p¢im L¡fs f¢sz ¢eQ ®b−L 

¢h, ¢X, A¡l pcpÉ j¤−M¡n fs¡ AÙ» q¡−a ¢eu¡ g¡u¡l L−l h−m ®k, AÙ» 

®eez AÙ» R¡s¡ f¡Ju¡ ®N−m ®j−l ®gmhz A¡¢j ¢e−Q e¡¢j Aj¡−L AÙ» d−l 

®L¡−a ¢Nu¡ AÙ» ¢e−a h−mz A¡¢j 24 hÉ¡V¡¢mu¡−el −L¡a ®b−L 1V¡ 

l¡C−gm ®eCz AÙ» ¢e−u ®S ¢p J ®L¡u¡VÑ¡l Hl m¡C−e Q−m A¡¢pz 2/1 

Se−L f¡m¡Cu¡ k¡C−a ®c¢Mz Ae¤j¡e 12.00-12.30V¡l A¡¢j ¢eS m¡C−el 

−L¡−a ¢Nu¡ AÙ» ®l−M A¡¢pz A¡j¡l ®S ¢p J ®L¡u¡VÑ¡p m¡C−el L¡−R k¡Cz 

Aej¡e 1.30-2.00V¡l ¢c−L ¢p¢im ®f¡n¡−L ®cu¡m VfL¡Cm¡ f¡m¡Cu¡ 

®h¢lh¡d k¡Cz ®h¢lh¡d −b−L N¡ham£ k¡Cz N¡ham£ q−a ¢p He ¢S ®a L−l 

p¡−uc¡h¡c k¡Cz p¡uc¡h¡c q−a h¡−p L−l h¡¢s Q−m k¡Cz plL¡l£ ®O¡oe¡ 

ö−e 1/03/09 a¡¢l−M A¡¢pz 2/03/09  a¡¢l−M ¢fmM¡e¡l fÐ−hn L¢lz’’ 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.Ws.18 and 61 does not bear any 

substance as to the alleged offence under Section 382 of the 

Penal Code against the appellant. Their evidence appears vague 

and unspecified. They both identified the appellant merely with 

his name as Sepoy Ismail Sarker/ Ismail without badge No. 

They both claim to see the appellant with arms but there is no 

specification where they saw the appellant. Such vague and 

unspecified evidence does not inspire any confidence. The 

confession of the appellant is exculpatory in nature. He took up 

arms being threatened. P.W.320, the confession recording 
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Magistrate also failed to certify it properly. The confession of 

the appellant is neither voluntary nor true and it can’t be taken 

into consideration as evidence against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.18 and 61, both are eye witnesses to the occurrence 

and they both saw the appellant with arms. P.W.18 identified 

the appellant of 24 Battalion. Their evidence could not be 

assailed by way of cross-examination on behalf of the appellant. 

From their evidence it is clear that the appellant took away arms 

by plundering kote and committed the offence under Section 

382 of the Penal Code. The confession of the appellant- ‘Aj¡−L 

AÙ» d−l ®L¡−a ¢Nu¡ AÙ» ¢e−a h−mz A¡¢j 24 hÉ¡V¡¢mu¡−el −L¡a ®b−L 1V¡ 

l¡C−gm ®eC ’ appears evasive  but  inculpatory in nature. The 

confessing recording Magistrate, P.W.320 certified it as 

voluntary- ‘ cª̀ Ë Revbãx †¯̂”Qvq cª̀ Ë cªZxqgvb nq’. Although the 

appellant was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. Mere taking on remand does not render the 
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confession involuntary. There is no legal bar to consider it as 

evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Ismail Sarkar 

(C.S.A.501) stated in his confessional statement- 

“A−eL ¢h ¢X A¡l  pcpÉ−cl−L AÙ» q¡−a j¤−M¡npq ®c±s¡−c±s£ Ll−a 

®c¢Mz A¡¢j m¡C−e  ¢N−u ¢p¢im L¡fs f¢sz ¢eQ ®b−L ¢h, ¢X, A¡l pcpÉ 

j¤−M¡n fs¡ AÙ» q¡−a ¢eu¡ g¡u¡l L−l h−m ®k, AÙ» ®eez AÙ» R¡s¡ f¡Ju¡ 

®N−m ®j−l ®gmhz A¡¢j ¢e−Q e¡¢j Aj¡−L AÙ» d−l ®L¡−a ¢Nu¡ AÙ» ¢e−a 

h−mz A¡¢j 24 hÉ¡V¡¢mu¡−el −L¡a ®b−L 1V¡ l¡C−gm ®eCz AÙ» ¢e−u ®S 

¢p J ®L¡u¡VÑ¡l Hl m¡C−e Q−m A¡¢pz 2/1 Se−L f¡m¡Cu¡ k¡C−a ®c¢Mz 

Ae¤j¡e 12.00-12.30V¡l A¡¢j ¢eS m¡C−el −L¡−a ¢Nu¡ AÙ» ®l−M 

A¡¢pz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 18 and 61 provide 

direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 18 deposed- 

“Avwg ZLb Avgvi e¨vUvwjq‡bi ˆmwbK jvB‡bi 2q Zjvq Ae ’̄vb †bB| 

Avgvi e¨vUvwjqb 24| eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx 

gwj−K ZvwiKzj Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, 

wmcvnx eveyj wgqv, wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, 

j¨vÝ bv‡qK wmMbvj dRjyi ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx 

gwbi“¾vgvb, 15 e¨vUvwjq‡bi wmcvnx iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj 

el©b K‡i I wPrKvi K‡i|” 

P.W.61 deposed – 

“†ejv 12 Uvi mgq nvwej`vi gwZDi ingvb, j¨vt bvt Kvgi“j nvmvb 

wmcvnx gyL‡jQzi ingvb, wmcvnx BmgvBj, wmcvnx ewb Avgxb, wmcvnx ivRy 

û‡mb nvwej`vi Avt AvwRR I wmcvnx Rwmg‡K wewWAvi †cvlvK civ 

†nj‡gU gv_vq A ¿̄ ¸wj mn †NvivNywi Ki‡Z _v‡K I ej‡Z _v‡K 

Awdmviiv †Kv_vq I mKj‡K A ¿̄ †bIqvi Avnevb Rvbvq|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.507 Lance Naik Signal/50623 

K.M.Ikramul Huq.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habilder Md. Habibur Rahman 
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 P.W.116 Lance Naik Md. Abdur Rahman 

 P.W.280 DAD Md. Matiur Rahman 

 P.W.320 Shamima Parveen, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to Line. 

Around the Line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 
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Azim Patowary, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, Sepoy Jahangir, the appellant Lance 

Naik Ekramul, Sepoy Sankar, Lance Naik Manik, Lance Naik 

Badsha Mia, Sepoy A. Based and others with arms and to make 

firing and abusing with excited mood adjacent to 

Line.............................................................  

In cross-examination on behalf of Appellant, he stated 

that he was running for a safe shelter. He denied the suggestion 

that he did not see anything and that he did not see any one with 

agitated mood and that he did not see the appellant.  

P.W. 116 Lance Naik Abdur Rahman deposed that on 

25.02.2009 he was on duty at Golf ground. At about 9.30 he 

heard firing at gate No.5 and came to see people running to and 

fro. On the way to his residence when he reached near to quarter 

guard he found BDR personnel to move towards Darber with 

arms. He came back to his Barak. Among the BDR personnel 

who were moving with arms he could identify Sepoy 64789 A. 

Rahman. He also could identify JCO 3528 Subeder Major 

Gofran Mollik, JCO 4275 Subeder Sheikh Ashraf Ali, Habilder 

37323 Jamarat Ali, Habilder 34575 Shabuddin, Sepoy 65702 
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Imran, Sepoy 60658 Azim, Sepoy 76263 Arafat, Sepoy 73583 

Mizanur, Sepoy 77805 Mahbub, Sepoy 59938 Nannu, Sepoy 

73345 Zillur, Sepoy 68079  Shahinur, Sepoy 69082 Oshim 

Chakma, the appellant  Lance Naik 50623 Ekramul Hoque 

with arms and to talk together with agitated mood. 

................................................................. 

In cross-examination on behalf of the appellant, he stated 

that 36 and 24 Battalion were on two sides of Golf ground. Prior 

to taking shelter he was on movement. He denied the suggestion 

that he deposed falsely and that he himself was a rebellion.  

P.W.280 Md. Motiur Rahman deposed that he attended 

Darber at 8.40 in the morning. At about 9.30 A.M. while D.G. 

was delivering speech, 65140 Sepoy Moyeen Uddin of 13 

Battalion pointed arms towards D.G. and 63922 Sepoy Kazal 

entered into Darber with arms. Some officers detained Sepoy 

Moyeen on the stage and meanwhile Sepoy Kazal ran out from 

Darber. There happened firing outside Darbar. All BDR 

personnel stood up and raised a voice ‘Rv‡Mv’, BDR personnel 

left Darbar. He also left Darbar and proceeded towards 24 Rifle 

Battalion. For indiscriminate firing he could not reach to his 
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Unit. Then he proceeded towards  his own residence in building 

‘9/wc, cïi’, on the way he came to see the appellant 50623 

Lance Naik Signal K.M. Ekramul Hoq of 24 Battalion and 

78746 Sepoy Zakir Hossain and 78480 Sepoy Abdur Rahim to 

move towards Darbar with arms having agitated mood. 

Thereafter he went to his own residence.  

……………………………….    

In his cross-examination on behalf of the Appellant, he 

stated that in Darbar he had his seat towards at the last stage of 

JCO’s seat. There was a door to the west beside of his seat. He 

denied the suggestion that he left Darbar first since he was 

beside the door. He denied the suggestion that he did not try to 

go to his own Unit 24 Rifle Battalion and that finding no other 

way he came to his residence. Neither any officer nor any 

Sepoy accompanied him on his way to his residence after 

leaving Darbar. He left Peekhana on 26.02.2009. None 

accompanied him at that time also. He denied the suggestion 

that prior to leaving Peekhana he was afraid and that to secure 

his life he ran to his residence and that he did not see the 
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appellant and that he deposed against the appellant falsely and 

that he did not see any occurrence.  

P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

28.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 304 and her 

signature 304/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that there was no certificate that she used 

additional pages. Page 3-A does not  contain his signature but it 

contains the signature of the accused. He denied the suggestion 

that the signature of the appellant was taken on blank paper. 

There is no reference when the appellant was arrested. She 

denied the suggestion that the appellant was arrested on 

29.09.2009 and that there is no certificate that the statement was 

not made voluntarily.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for twice. He record the 
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statement of P.W.116 on 05.05.2009. He denied the suggestion 

that P.W. 116 and that other witnesses did not depose against 

the Appellant and that the appellant did not depose in 164 

statement as of committing any offence and that he did not 

investigate the case properly.  

The confession of the appellant Lance Naik Signal K.M. 

Ikramul Huq (C.S.A.507) runs as under- 

“25/02/09 a¡¢l−M 8.45 ¢j¢e−V A¡¢j clh¡l q−m fÐ−hn L¢lz clh¡l 

A¡lñ qu 9.00z Cj¡j p¡−qh fÐb−j ®L¡lA¡e ®am¡Ju¡a L−lez A¡¢j 

clh¡−ll ®fR−el ¢c−L h¢pz p¡j−e ¢fm¡l b¡L¡u ¢X¢S j−q¡cu−L −cM−a 

f¡¢l e¡Cz¢X¢S j−q¡cu hLahÉ öl¦ L−lez 20-25 ¢j¢eV fl qW¡v 1V¡ 

¢QvL¡l−ll në ö¢ez 1V¡ …¢ml në ö¢ez −m¡L E−W ®c±s¡−a b¡−Lz clh¡l 

®b−L −m¡LSe ®hl q−a b¡−Lz A¡¢j ®hl q−u ¢eS CE¢e−Vl hÉ¡l¡−L Q−m 

k¡Cz hÉ¡l¡−L AhÙÛ¡e L¢lz pL¡m 1.45-11.00 V¡l j−dÉ 3/4  Se 

j¤−M¡nd¡l£ ¢h. ¢X. A¡l. ¯p¢eL m¡C−el p¡j−e H−p H−m¡f¡a¡¢s …¢m 

R¤s−a b¡−Lz Hhw hm−a b¡−L hÉ¡l¡−Ll ph¡C−L ¢e−Q e¡j−az eC−m 

ph¡C−L N¤¢m L−l qaÉ¡ Ll¡l ýj¢L  ®cuz A¡¢j m¡Ce ®b−L ¢e−Q e¡j−m 

Bj¡−L j¤−M¡nd¡l£ ¢h.¢X.Bl pcpÉl¡ d−l  A¡j¡−L Qs  b¡fl j¡−lz N¡m¡ 

N¡¢m Ll−a b¡−Lz A¡¢j fÐ¡−Zl i−u a¡−cl pw−N AÙ»¡N¡−l k¡Cz ®pM¡e 

®b−L a¡l¡ 1V¡ Q¡C¢eS l¡C−gm A¡j¡l q¡−a a¥−m ®cuz A¡¢j l¡C−gm  



 

 

7958 

¢e−u °p¢eL m¡C−el −fR−e A¡¢pz I ÙÛ¡−e A¡aÅ−N¡fe L−l b¡¢Lz på¡l 

pju A¡¢j  ¯p¢eL m¡C−e Q−m A¡¢pz m¡C−−el h¡bl¦−j AÙ»pq fm¡Cu¡ 

b¡¢Lz gS−ll A¡S¡−el pju A¡¢j ®hl q−u A¡¢pz ®c¢M ®m¡LSe Ljz 

aMe A¡¢j l¡C−gmV¡ AÙ»¡N¡−l ®l−M A¡¢pz °p¢eL m¡C−e Q−m A¡¢pz ®hm¡ 

7.30V¡u ¢p¢im ®f¡n¡−Ll Efl CE¢egjÑ f¢sz 5ew −N−V q¡V−a q¡V−a 

k¡Cz A¡¢j CE¢egjÑ M¤−m ®NV ¢c−u ®hl q−u k¡Cz plL¡l£ ®O¡oe¡ ö−e 

A¡¢j 01/03/09 a¡¢l−M 4ew ®N−V A¡¢pz A¡¢j 03/03/09 a¡¢l−M 

¢fmM¡e¡u fÐ−hn L¢lz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of the P.Ws. referred above does not 

bear any substance to the allegation as alleged against the 
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appellant. All the P.Ws. 29,  116 and 280 claim to see the 

appellant with arms. P.W. 29 referred the appellant merely as ‘ 

Lance Naik Ekramul’ without his Battalion and badge No. His 

identification to the appellant is vague and unspecified and as 

such inspires no  confidence. P.W. 116 refers the badge No. of 

15 BDR personnel including the appellant which in view of the 

facts and circumstances of the case appears unusual, unnatural, 

unreliable and tutored. P.W.280 also refers the battalion and 

badge No. of the appellant but he did not refer when and where 

he saw the appellant. His testimony apparently appears vague, 

unspecified and that can’t be relied on. The confession of the 

appellant –‘ A¡¢j m¡Ce ®b−L ¢e−Q e¡j−m Bj¡−L j¤−M¡nd¡l£ ¢h.¢X.Bl 

pcpÉl¡ d−l  A¡j¡−L Qs  b¡fl j¡−lz N¡m¡ N¡¢m Ll−a b¡−Lz A¡¢j fÐ¡−Zl i−u 

a¡−cl pw−N AÙ»¡N¡−l k¡Cz ®pM¡e ®b−L a¡l¡ 1V¡ Q¡C¢eS l¡C−gm A¡j¡l q¡−a 

a¥−m ®cu’ appears exculpatory in nature. He took up arms under 

threat by the rebellions. P.W.654, the investigation officer 

admits in his cross-examination that the appellant was taken on 

remand twice. P.W.320, the confession recording Magistrate 

also failed to certify to it’s voluntariness. His confession is 
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neither voluntary nor true and it can’t be considered as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 and 148 of the Penal Code 

and sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. are eye witnesses to the occurrence and they 

all saw the appellant with arms. P.W.29 was throughly cross-

examined on behalf of the appellant but his testimony could not 

be assailed or embellished in any way. P.Ws.116 and 280  duly 

identified him with his battalion and  badge No. P.W.280 saw 

the appellant to go towards Darbar with arms along with other 

rebellions. From the  evidence of the P.Ws. it becomes clear 

that the appellant took away arms by plundering kote and 

committed offence under Section 382 of the Penal Code. The 

confession of the appellant-‘ A¡¢j fÐ¡−Zl i−u a¡−cl pw−N AÙ»¡N¡−l k¡Cz 

®pM¡e ®b−L a¡l¡ 1V¡ Q¡C¢eS l¡C−gm A¡j¡l q¡−a a¥−m ®cu’ although 

evasive but inculpatory in nature. P.W.320, the confession 

recording Magistrate certified it as voluntary-‘¯̂xKv‡ivwI“ 

† ¦̄”Qvcª‡bvw`Z cªZxqgvb nq’. It is voluntary as well as true. Mere 

taking on remand does not render the confession involuntary. 

Although the appellant was taken on remand but no evidence 
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appears that it was obtained under coercion or by way of undue 

influence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Lance Naik Signal K.M. Ikramul 

Huq (C.S.A.507) stated in his confessional statement- 

“A¡¢j m¡Ce ®b−L ¢e−Q e¡j−m Bj¡−L j¤−M¡nd¡l£ ¢h.¢X.Bl pcpÉl¡ d−l  

A¡j¡−L Qs  b¡fl j¡−lz N¡m¡ N¡¢m Ll−a b¡−Lz A¡¢j fÐ¡−Zl i−u a¡−cl 

pw−N AÙ»¡N¡−l k¡Cz ®pM¡e ®b−L a¡l¡ 1V¡ Q¡C¢eS l¡C−gm A¡j¡l q¡−a 

a¥−m ®cuz A¡¢j l¡C−gm  ¢e−u °p¢eL m¡C−el −fR−e A¡¢pz I ÙÛ¡−e 

A¡aÅ−N¡fe L−l b¡¢Lz på¡l pju A¡¢j  ¯p¢eL m¡C−e Q−m A¡¢pz 

m¡C−−el h¡bl¦−j AÙ»pq fm¡Cu¡ b¡¢Lz gS−ll A¡S¡−el pju A¡¢j ®hl 

q−u A¡¢pz ®c¢M ®m¡LSe Ljz aMe A¡¢j l¡C−gmV¡ AÙ»¡N¡−l ®l−M 

A¡¢pz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 29, 116 and 280 

provide direct evidence of his participation to the occurrence as 
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members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 29 deposed- 

“e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß 

†`wL| †kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM 

G‡mwQj wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv 

hv‡e bv| ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I 

my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey 

Zv‡ni, nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg 

cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi 

û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK 

gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ 

mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|” 

P.W.116 deposed – 

“Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi 

†gRi †Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 
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37323 nvwej`vi RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 

wmcvnx Bgivb, 60658 wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 

73583 wmcvnx wgRvbyi, 77805 wmcvnx gvneye, 59938 wmcvnx bvbœy, 

73345 wmcvnx wRjøyi, 68079 wmcvnx kvnxbyi, 69082 wmcvnx Iwmg 

PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn Av‡iv A‡bK‡K A ¿̄ mn 

gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|” 

P.W.280 deposed- 

“cieZ©x‡Z Avgvi wbR bvgxq evmv 9/wc cïi wewìs‡qi w`‡K iIbv nB| 

cw_ g‡a¨ 24 ivB‡dj e¨vUvwjq‡bi 50623 j¨vt bvt wmMbvj 

†K.Gg.BKivgyj nK Ges 78746 wmcvnx RvwKi †nv‡mb I 78480 

wmcvnx Avãyi iwng‡K D‡ËwRZ Ae ’̄vq A ¿̄mn `ievi n‡ji w`‡K ‡h‡Z 

†`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.509 Lance Naik/55579 Md. Mofazal 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.11 Major Md. Sujaul Haque  

 P.W.326 Farhana Ferdous, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 11 Major Md. Suja-ul-Haque deposed that he joined 

in Peekhana on 22.02.2009 from Jahangirabad Cantonment. On 

25.02.2009 he joined Darbar in Peekhana. Darbar started at 

9.00 A.M. During the course of Darbar at about 9.30 A.M. 

Sepoy Moynul entered into Darbar with arms and pointed arms 

towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. At that time he heard 

firing sound. Unlike others he came out from Darbar and 

moved towards North. At that time he came to see 20/25 BDR 

personnel coming towards Darbar with arms on firing towards 

Darbar. He took shelter behind the tree. At that time he came to 

see some BDR personnel to run with arms and among them he 

identified Habilder Khalil, Habilder Selim, the appellant 

Lence Naik Mofazzal, Lence Naik Harun. Sepoy Sanowar, 

Sepoy Delwar and Sepoy Monjur. They all were of 36 

Battalion. Later on, considering the detoriated condition he 

went to his residence. 
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In cross-examination on behalf of the Appellant he stated 

that he cannot say whether Home Minister entered into 

Peekhana on the night. He cannot say the badge No and father 

name of the Appellant. He denied the suggestion that the 

Appellant has been made accused to the case falsely for not 

being turned up to adduce false evidence and that he deposed 

falsely  

 P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

04.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 347 and her 

signature 347/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that the appellant did not make any 

statement that she committed any offence. In additional page 

No.4 there appears the signature of the appellant but it does 

show his signature. She denied the suggestion that she 

technically obtained the signature of the appellant. There was 

no reference when she sent the appellant to jail and that she 
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used additional paper. She denied the suggestion that she did 

not provide sufficient time to the appellant for reflection and 

that she did not follow the provisions of 164 /364 of the Code 

of Criminal Procedure in recording the statement of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.11 did not depose the badge No. of the appellant in his 

161 statement. He did not draw the sketch map of the tree 

behind which P.W.11 took shelter. P.W.11 did not specify 

before him when he saw the appellant. He arrested the appellant 

on 19.07.2009 and took him on remand for 14 days. He denied 

the suggestion that he retained the appellant for more than 15 

days in his custody and obtained the confession under coercion 

and duress.  

The confession of the appellant Lance Naik Md. 

Mofazzal Hossain (C.S.A.509) runs as under- 

“  A¡¢j e¡j ®j¡g¡‹m ®q¡−pe z A¡¢j mÉ¡¾p e¡−uLz ew55579z 36 

l¡C−gm hÉ¡V¡¢mu¡−e ¢fmM¡e¡ pcl cç−l LjÑla ¢Rm¡jz 24/02/09Cw 

1ew ®N−V ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz 25/02/09Cw a¡¢lM  pL¡m 6V¡l 
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pju ¢XE¢V ®no L¢l Hhw ®L¡−a AÙ» Sj¡ ®cCz A¡j¡l p¡−b mÉ¡−¾p e¡−uL 

®l¡Le, ¢pf¡q£ CLl¡j¤m qL,  ¢pf¡q£ ¢hjm Q¾cÐ q¡mc¡l Hhw ¢pf¡q£ 

A¡p¡c¤‹¡j¡ez AÙ» Sj¡ ®cJu¡l f−l m¡C−e Q−m A¡¢pz m¡C−e A¡p¡l f−l 

e¡Ù¹¡ M¡Cz f¤el¡u m¡C−e ¢g−l A¡¢pz ¢hnÐ¡j ¢e¢µRm¡jz ¢pf¡q£ L¢hl J 

¢pf¡q£ L¥Ÿ¤p m¡C−e ¢Rmz O¤¢j−u f−s¢Rm¡jz pL¡m 9.30 ¢j¢e−Vl ¢c−L 

…¢ml në ö¢ez A¡¢j h¡l¡¾c¡u ¢N−u ®jSl p¡Cc J ¢pf¡q£ l¢he Ju¡m 

Vf¢L−u f¡¢m−u k¡Cz A¡¢j 4bÑ am¡ ®b−L ®c¢Mz A¡¢jJ ¢p¢im ®f¡o¡L 

f−l f¡¢m−u k¡Ju¡l SeÉ fÐÙ¹¤a qCz HC pju 3Se j¤−M¡nd¡l£ ®m¡L AÙ» 

q¡−a ¢h¢XA¡l ®f¡o¡L f¢l¢Ra H−p A¡j¡−L A¡VL¡u Hhw  A¡¢j ¢p¢im 

®f¡o¡−L −c−M f¡¢m−u k¡h HC p−¾cq L−l …¢m L−l ®j−l ®gm−h HLb¡ 

h−mz A¡j¡−L AÙ» ¢e−a h−mz A¡j¡l h¤−L l¡C−gm −WL¡uz J−cl L¡−R 

4¢V l¡C−gm ¢Rmz A¡j¡−L HL¢V Q¡u¢eS l¡C−gm ®cuz A¡¢j l¡C−gm 

®eCz A¡¢j ®c¡am¡l h¡bl¦−j Y¤¢Lz clS¡ A¡V−L h−p b¡¢Lz A¡¢j d¡le¡ 

L¢l ®k j¤−M¡nd¡l£ HLSe e¡−uL A¡x j¡æ¡e z A¡l c¤CSe−L ¢Qe−a f¡¢l 

e¡Cz ®p 36 hÉ¡V¡¢mu¡−el °p¢eLz l¡a 10V¡l ¢c−L ®hl q−u ®j−p 

M¡Ju¡l SeÉ ®N−m ®V¢h−m X¡mi¡a ®c−M a¡ M¡Cz IM¡−e A¡l ®LE ¢Rme¡z 

f¤el¡u h¡bl¦−j AhÙÛ¡e L¢lz 26/02/09Cw a¡¢lM ®hm¡ 3V¡l ¢c−L 

g¡u¡−ll në h¾d q−u A¡p−m A¡¢j ®hl qC Hhw 36 hÉ¡V¡¢mu¡−el −L¡−al 

p¡j−e AÙ»¢V Sj¡ ®cCz ¢p¢im −f¡o¡−LC 36 hÉ¡V¡¢mu¡−el X¡ø¢h−el Efl 

¢c−u ®cu¡m Vf¢L−u f¡¢m−u k¡Cz q¡S¡l£h¡N q−u LmÉ¡Zf¤l A¡j¡l 
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A¡aÈ£−ul h¡p¡u k¡Cz 01/03/09Cw ¢hL¡m 4V¡l pju plL¡l£ ®O¡oe¡ ö−e 

¢h¢XA¡l 4ew ®NC−V A¡¢p Hhw 3/3/09Cw ¢fmM¡e¡u fÐ−hn L¢lz 

19/07/09Cw a¡¢lM ¢fmM¡e¡ pcl cçl q−a ®NËga¡l qCz A¡¢j paÉ 

p¡rÉ ¢cm¡jz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.11 does not bear any substance 

and it inspires no confidence. His claim of identifying the 

appellant from behind the tree in view of the facts of the case 

appears unreliable. He merely claims to see him to run with 

arms which does not constitute any offence under Section 382 

of the Penal Code as alleged. His identification to the appellant 
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is also not proper. He joined in Peekhana on 22.02.2009 from 

Jahangirabad Cantonment, Bogra a few days before the 

occurrence and he had no occasion to be familiar with the 

appellant or other accused and thus his reference of the name of 

number of BDR personnel apparently appears doubtful and 

unreliable. The confession of the appellant also appears 

exculpatory in nature. He was compelled to take arms at the 

threatening by the rebellions and handed over by them. 

P.W.654, the investigation officer admits that he was taken on 

remand for 14 days. Apparently his confession appears a 

product of torture. It is neither voluntary nor true and it can’t be 

taken into consideration as evidence against the appellant.  

    Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.11 is the eye witness to the occurrence. He identified 

the appellant with his battalion No. as he hailed from 36 

Battalion. He saw the appellant  with arms. It becomes clear 

that he took away arms by plundering kote and committed the 

offence under Section 382 of the Penal Code. He was throughly 

cross-examined but his above testimony could not be assailed 
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or embellished in any way. The testimony of P.W.11 thus 

appears credible, reliable and trustworthy.  The confession of 

the appellant -‘ A¡j¡−L HL¢V Q¡u¢eS l¡C−gm ®cuz A¡¢j l¡C−gm ®eC ’ 

although evasive but  appears inculpatory in nature. No 

evidence appears that his confession was obtained by coercion 

or by way of undue influence. Mere taking on remand does not 

render the confession involuntary. There is no legal bar to 

consider it as evidence. P.W.326, the confession recording 

Magistrate  duly certified it as voluntary. It finds corroboration 

by the testimony of P.W.11 The confession of the appellant 

being true and voluntary it can solely be based for the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Mofazzal Hossain 

(C.S.A.509) stated in his confessional statement- 

“A¡¢jJ ¢p¢im ®f¡o¡L f−l f¡¢m−u k¡Ju¡l SeÉ fÐÙ¹¤a qCz HC pju 

3Se j¤−M¡nd¡l£ ®m¡L AÙ» q¡−a ¢h¢XA¡l ®f¡o¡L f¢l¢Ra H−p A¡j¡−L 

A¡VL¡u Hhw  A¡¢j ¢p¢im ®f¡o¡−L −c−M f¡¢m−u k¡h HC p−¾cq L−l …¢m 

L−l ®j−l ®gm−h HLb¡ h−mz A¡j¡−L AÙ» ¢e−a h−mz A¡j¡l h¤−L 
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l¡C−gm −WL¡uz J−cl L¡−R 4¢V l¡C−gm ¢Rmz A¡j¡−L HL¢V Q¡u¢eS 

l¡C−gm ®cuz A¡¢j l¡C−gm ®eCz A¡¢j ®c¡am¡l h¡bl¦−j Y¤¢Lz clS¡ 

A¡V−L h−p b¡¢Lz A¡¢j d¡le¡ L¢l ®k j¤−M¡nd¡l£ HLSe e¡−uL A¡x 

j¡æ¡e z A¡l c¤CSe−L ¢Qe−a f¡¢l e¡Cz ®p 36 hÉ¡V¡¢mu¡−el °p¢eLz l¡a 

10V¡l ¢c−L ®hl q−u ®j−p M¡Ju¡l SeÉ ®N−m ®V¢h−m X¡mi¡a ®c−M a¡ 

M¡Cz IM¡−e A¡l ®LE ¢Rme¡z f¤el¡u h¡bl¦−j AhÙÛ¡e L¢lz 26/02/09Cw 

a¡¢lM ®hm¡ 3V¡l ¢c−L g¡u¡−ll në h¾d q−u A¡p−m A¡¢j ®hl qC Hhw 

36 hÉ¡V¡¢mu¡−el −L¡−al p¡j−e AÙ»¢V Sj¡ ®cCz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.11 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 11 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 11 deposed- 

“c‡i Ab¨vb¨ mK‡ji gZ Avwg `ievi nj †_‡K †ei n‡q DËi w`‡K hvB 

GB mgq Avwg ¸wji AvIqvR ïb‡Z cvB| Avwg ZvwK‡q ‡`wL 20/25 Rb 

BDR Gi  mk ¿̄ `j `ievi n‡ji w`‡K †`Šwo‡q Avm‡Q †KD †KD `ievi 

n‡ji ZvK K‡i dvqvi Ki‡Q| Avwg Mv‡Qi Avov‡j hvB †mB mgq mk ¿̄ 

BDR ˆmwbKMb Avgvi mvg‡b w`qv A ¿̄ mn †`Šwo‡q hvq| Zviv n‡jb 

nvwej`vi Lwjj, nvwej`vi †mwjg, j¨vt bv‡qK †gvdv¾j, j¨vt bvt nvi“b 

wmcvnx mv‡bvqvi wmcvnx †`‡jvqvi wmcvnx gÄyi mevB 36 e¨vUvwj‡q‡bi 

m`m¨|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.510 Sepoy/79120 Songkor Kumar.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Havilder Md. Habibur Rahman 

 P.W.367 S.K.M. Tofayel Hassan, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.29 Habilder Md. Habibur Rahman deposed that at 

the time of occurrence he had his posting in 24 Rifle Battalion. 

On 25.02.2009 he attended golf ground to prepare stage for 

cultural function under the leadership of Maj. Shah Alam 

(P.W.12). At about 9.30 he came to hear firing from the side of 

Darber. At the request of Subeder Shahadat he moved towards 

Battalion for safe shelter and thereafter he came to Line. 

Therefrom he came to see J.C.O Subader Maj. Gofran Molik 

along with Sepoy Azim Patowary, Habilder Jamarat Ali, 

Habilder Abu Taher, Habilder Sahabuddin, Sepoy Emran 

Chaudhury, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, Sepoy 

Nazir Hossain, Sepoy Jahangir, Lance Naik Ekramul, the 

appellant Sepoy Sankar, Lance Naik Ekramul, Sepoy Sankar, 

Lance Naik Manik, Lance Naik Badsha Mia, Sepoy A. Based 

and others to make firing and abusing with excited mood 

adjacent to Line.................................................. 

In cross-examination on behalf of appellant, he stated 

that he deposed before I.O. I.O scribed it by his own hand and 
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typed and read over to him. He denied the suggestion that the 

appellant was in the golf ground. He reiterated that he saw him 

to fire with arms. He denied the suggestion that he deposed 

falsely.  

 P.W.367 S.K.M. Tofayel Hassan, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

24.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 718 and his 

signature 718/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him on 24.07.2009. He 

denied the suggestion that the appellant did not make any 

statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.29 referred the badge no. of the appellant as 89120. 

He did not sent up any Sepoy of such number. He denied the 

suggestion that he discharged an accused namely Songkor 

Kumar, badge 69120. None of the witnesses deposed before 
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him against Sepoy bearing badge No.79120. Songkor Kumar 

had further 6 months tenure of service whom he cited in C.S. 

The appellant did not left Peekhana after the occurrence and he 

remained in BDR hospital till 7th March. P.W.29 deposed 

before him that he somehow went to his Line and hid himself 

there. He took the appellant on remand for 4 days. He denied 

the suggestion that he obtained the confession of the appellant 

under oppression and that he implicated the appellant without 

any evidence.  

The confession of the appellant Sepoy Songkor Kumar 

(C.S.A.510) runs as under- 

“B¢j Af¡−lne X¡m i¡a LjÑp§Q£−a AwnNËqe L¢l e¡Cz a−h ¢fmM¡e¡u 

®MS¤l fÉ¡−LV L−l 500/- V¡L¡ ®f−u¢Rz Na 24/02/09 Cw a¡¢lM 4 ew 

®NCV qC−a A¢gp¡pÑ ®jp fkÑ¿¹ l¡Ù¹¡l BCmÉ¡ä T¡s¤ ®cJu¡l L¡S L¢lz 

fÐd¡ej¿»£l fÉ¡−lX ®c−M¢Rz 

Na 25/02/09 Cw a¡¢lM pL¡m 6.30 ¢j¢e−Vl ¢c−L Nmg NË¡E−ä 

Bj¡−cl Ju¡¢LÑ Lj¡ä¡l ®jSl n¡q Bmj Hhw ®g¢VN Lj¡ä¡l e¡−uh 

p¤−hc¡l M¢m−ml ®ea«aÅ p¡wúª¢aL Ae¤ù¡−el ®Qu¡l ¢hR¡−e¡l L¡S 

Ll¢Rm¡jz ®hm¡ Ae¤j¡e 9.30 ¢jx clh¡l qm ®b−L …¢ml në f¡Cz aMe 

®jSl n¡q Bmj pÉ¡l e¡Ù¹¡ M¡Ju¡l SeÉ ®j−p ¢R−mez 
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…¢ml në n§−e B¢j j−’l ¢e−Q m¤L¡C Ae¤j¡e 2 O¾V¡ fl 24 l¡C−gm 

hÉ¡−V¢mu¡e m¡C−el 3u am¡u Bj¡l ®h−X Q−m k¡Cz c¤f¤l 1 V¡l ¢c−L 

j¡C¢Lw ö¢e k¡l L¡−R AÙ» b¡L−h e¡ a¡q¡−L …¢m L−l j¡l¡ q−hz 

Hja¡hÙÛ¡u j¤Mh¡d¡ HLSe BDR pcpÉ Bj¡−L ®c−M AÙ» ¢e−a h−mz 

aMe B¢j ®L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑ ¢N−u HL¢V Q¡C¢eS l¡C−gm (h¡V ew- 

128) ¢e−u 24 l¡C−gm hÉ¡−V¢mu¡−el 1ew ¢h¢ôw Hl ¢fR−e AhÙÛ¡e ®eCz

 B¢j ®pM¡−e l¡¢œ 12/1 V¡ fkÑ¿¹ AhÙÛ¡e L¢lz Aaxfl 25/2/09 

Cw a¡¢lM l¡−œC B¢j −L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑ AÙ»¢V ®l−M Q−m B¢pz aMe 

pju l¡¢œ 2 V¡  q−hz 

Aaxfl 26/02/09 Cw a¡¢lM p¡l¡¢ce B¢j ®L¡Çf¡e£l h¡−„l j¡TM¡−e 

p¡l¡¢ce J l¡œ AhÙÛ¡e L¢lz 27/02/09 Cw a¡¢lM f¤¢m−nl ¢e−cÑn ®hm¡ 

9.30 ¢j¢e−Vl ¢c−L BDR q¡pf¡a¡−m k¡Cz Aaxfl 7/3/09 Cw a¡¢lM 

fkÑ¿¹ q¡pf¡a¡−m AhÙÛ¡e L¢lz f−l Bj¡−cl 44 l¡C−gm hÉ¡−V¢mu¡−e 

ÙÛ¡e¡¿¹l L−lz phÑ−no B¢j Na 21/03/09 Cw a¡¢lM 24 l¡C−gm 

hÉ¡−V¢mu¡−e ®k¡Nc¡e L¢lz HC Bj¡l Sh¡eh¾c£z’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 



 

 

7993 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.29 does not bear any substance. 

He claims to see the appellant with arms and to make firing. 

Mere holding arms does not constitute the offence under 

Section 382 of the Penal Code. His identification is also not 

proper. He referred the appellant merely as Sepoy Sangkor 

without his Battalion and badge No. There is another BDR 

person Sepoy Sangkor who has not been sent up in serial 

No.585. Furthermore, 654 admitted in his cross-examination 

that he (P.W.29) referred in his 161 statement the badge No. of 

the appellant 89120 and he did not sent up that Sepoy bearing 

No.89120. It is to be noted the appellant bears the badge No. 

79120. P.W.654, the investigation officer clearly stated that no 

witness deposed before him in respect of accused bearing badge 

No.79120. The testimony of P.W.29 thus appears irrelevant as 

against the present appellant. The confession of the appellant as 
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it appears exculpatory in nature. He took up arms being 

threatened. No evidence appears against the appellant in 

support of the charge under Section 382 of the Penal Code as 

alleged against him. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.29 is the eye witness to the occurrence. He saw the 

appellant  with arms. It becomes clear that he took away arms 

by plundering kote and committed the offence under Section 

382 of the Penal Code. He denied the suggestion in his cross-

examination on behalf of the appellant that he referred the 

badge No. of the appellant as 89210. The confession of the 

appellant -‘ aMe B¢j ®L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑ ¢N−u HL¢V Q¡C¢eS l¡C−gm 

(h¡V ew- 128) ¢e−u 24 l¡C−gm hÉ¡−V¢mu¡−el 1ew ¢h¢ôw Hl ¢fR−e AhÙÛ¡e 

®eCz’  appears inculpatory in nature. Although the appellant was 

taken on remand for 4 days but no evidence appears that his 

confession was obtained by coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. There is no legal bar to consider it as 

evidence. P.W.367, the confession recording Magistrate  duly 
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certified it as voluntary. It finds corroboration by the testimony 

of P.W.29. The confession of the appellant being true and 

voluntary it can solely be based for the impugned order of 

conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Sangkor Kumar 

(C.S.A.510) stated in his confessional statement- 

“c¤f¤l 1 V¡l ¢c−L j¡C¢Lw ö¢e k¡l L¡−R AÙ» b¡L−h e¡ a¡q¡−L …¢m L−l 

j¡l¡ q−hz Hja¡hÙÛ¡u j¤Mh¡d¡ HLSe BDR pcpÉ Bj¡−L ®c−M AÙ» 

¢e−a h−mz aMe B¢j ®L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑ ¢N−u HL¢V Q¡C¢eS l¡C−gm 

(h¡V ew- 128) ¢e−u 24 l¡C−gm hÉ¡−V¢mu¡−el 1ew ¢h¢ôw Hl ¢fR−e 

AhÙÛ¡e ®eCz B¢j ®pM¡−e l¡¢œ 12/1 V¡ fkÑ¿¹ AhÙÛ¡e L¢lz Aaxfl 

25/2/09 Cw a¡¢lM l¡−œC B¢j −L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑ AÙ»¢V ®l−M Q−m 

B¢pz aMe pju l¡¢œ 2 V¡  q−hz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.29 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  



 

 

8002 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 29 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 29 deposed- 

“e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß 

†`wL| †kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM 

G‡mwQj wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv 

hv‡e bv| ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I 

my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey 

Zv‡ni, nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg 

cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi 

û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK 

gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ 

mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.511 Lance Naik /53832 Md. Manik 

Hawlader.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Havilder Md. Habibur Rahman 

 P.W.499 Md. Anisur Rahman 

 P.W.579 Police Inspector Md. Sahjahan 

 P.W.356 A.M. Zulfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.29 Habilder Md. Habibur Rahman deposed that at 

the time of occurrence he had his posting in 24 Rifle Battalion. 

On 25.02.2009 he attended golf ground to prepare stage for 

cultural function under the leadership of Maj. Shah Alam 

(P.W.12). At about 9.30 he came to hear firing from the side of 

Darber. At the request of Subeder Shahadat he moved towards 
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Battalion for safe shelter and thereafter he came to Line. 

Therefrom he came to see J.C.O Subader Maj. Gofran Molik 

along with Sepoy Azim Patowary, Habilder Jamarat Ali, 

Habilder Abu Taher, Habilder Sahabuddin, Sepoy Emran 

Chaudhury, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, Sepoy 

Nazir Hossain, Sepoy Jahangir, Lance Naik Ekramul, Sepoy 

Sankar, Lance Naik Ekramul, Sepoy Sankar, the appellant 

Lance Naik Manik, Lance Naik Badsha Mia, Sepoy A. Based 

and others to make firing and abusing with excited mood 

adjacent to Line.................................................. 

In cross-examination on behalf of Appellant, he stated 

that he deposed before I.O. I.O. scribed his statement and 

thereafter read over it to him. He deposed in the mutiny case. 

He denied the suggestion that he left the place of occurrence at 

early stage since he had implication with the occurrence. He 

was in the Line till 11.50 A.M. on 25.02.2009 and remained till 

3.30 P.M. on 26.02.2009. His mobile number was 

01734903089. He denied the suggestion that he talked over 

mobile with the persons who were in killing mission. He denied 

the suggestion that he deposed falsely.  
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P.W. 499 Md. Anisur Rahman deposed that on 02.03.2009 

some blood stained  earth, blood stained carpate, two jeeps along 

with some other in total 47 items were seized in his presence. He 

identified exhibit 898 and his signature exhibit 898(1). On 

04.03.2009 six items were seized from the residence of DDG. 

He identified the seizure list 899 and his signature exhibit 899 

(1). On 08.03.2009 16 items were seized. He identified the seizer 

list exhibit 900 and his signature exhibit 900 (1). On 07.03.2009 

a vehicle was seized, exhibit 901 and his signature exhibit 

901(1). On 05.03.2009 seven items were seized, exhibit 902 and 

his signature exhibit 902(1). On 05.03.2009 a window screen 

and broken glass were seized vide exhibit 903 and his signature 

exhibit 903(1). Seized alamats are available in the Court. He 

denied the suggestion that no article was seized in his presence. 

In cross-examination on behalf of the appellant, he denied 

the suggestion that no seizure list was prepared in his presence.  

P.W.579 Md. Shahjahan deposed that on 12.03.2009, 

13.03.2009, 16.03.2009,  19.03.2009, 28.03.2009, 29.03.2009, 

04.04.2009, 05.04.2009,  07.04.2009, 18.04.2009, 22.04.2009, 

04.05.2009 he seized different items vide exhibits-1109, 1110, 
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1080, 1084, 1085, 1086, 1087, 909, 1111, 1112, 1113, 1114, 

1115, 1116, 1117, 1118, 1119, 1088, 1020, 1021 and also 

identified the signature thereon.  

In cross-examination, he stated that he did not mention in 

the seizure list that he recovered the alamots, he prepared the 

seizure list. He denied the suggestion that seized items has no 

relevancy against the appellant.  

 P.W.356 A.M. Zulfikar Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

26.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 594 and his 

signature 594/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement on 26.07.2009 but it was 

wrongly recorded as 26.07.2008. 26.07.2009 was written 

afterwards but there is no signature in support of it. He stated in 

column 7 that he did not make confession. There is no reference 

of statement in additional pages in column 3. He denied the 

suggestion that he did not certify column 8 properly.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.29 on 29.04.2009. After 4 

months of his statement he arrested the appellant on 

19.07.2009. Prior to that both the witness and the appellant 

were in Peekhana. P.W.29 deposed before him that he however 

hid himself in the Line. He denied the suggestion that P.W.29 

deposed the name and badge number of the accused as he 

tutored him. A BDR person Lance Naik Manik died. He took 

this appellant on remand for 6 days. He denied the suggestion 

that he obtained the confession of the appellant under 

oppression and that he implicated the appellant falsely without 

any evidence against him.  

The confession of the appellant Lance Naik Md. Manik 

Hawlader (C.S.A.511) runs as under- 

“25/02/09 Bs ZvwiL mKvj 06 Uvi mgq Nyg n‡Z D‡V 13/14 R‡bi 

`j wb‡q Mj&d MÖvD‡Û mvs¯‹„wZK Abyôv‡bi †Pqvi, †eÂ, †Uwej jvMv‡bvi 

Rb¨ hvB| wM‡q †`wL MÖvD‡Û AviI 60/70 BDR KvR Ki‡Z‡Q| 

Avgv‡`i Z`viwK‡Z wQ‡jb †gRi kvn Avjg| Abygvb 9 Uvi w`‡K `ievi 

nj n‡Z 1/2  Uv ¸wj ïwb| ¸wji AvIqvR evo‡Z _v‡K| Avwg †`Š‡o 
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Avgvi e¨viv‡K PBj¨v Avwm| BDR- iv †`Šov‡`Šwo Ki‡Z _v‡K| 10.30 

Uvi w`‡K GKwU wcKAv‡c K‡i wKQy BDR gvBwKs K‡i Zviv jvj gy‡Lvk 

civ| gvB‡K ej‡Z _v‡K, ÔÔme kvjviv nv‡Z A ¿̄ †b, bvB‡j ÔgvBiv 

dvjvgyÕÕ| GB e‡j e¨viv‡Ki w`‡K ¸wj K‡i| e„wói g‡Zv ¸wj| Avwg 

Avgvi i“‡gi W«qv‡ii wb‡P jyKvBqv _vwK| Zvici 11 Uvi w`‡K 24 

ivB‡dj e¨vUvwjq‡bi †Kv‡Z wM‡q GKUv ivB‡dj †bB| ivB‡dj bv¤¦vi 

403| Zvici ˆmwbK †g‡mi DËi cwðg ‡Kv‡b U‡g‡Uv evMv‡bi GKwU 

M‡Z© 07 Uv ch©š— _vwK| Gici 24 ivB‡dj e¨vUvwjq‡bi cyKzi cv‡o 

hvB Ges ivZ _vwK| 26/02/09 ZvwiL 11.30 Uvi w`‡K gvB‡K A ¿̄ Rgv 

w`‡Z e‡j| Avwg ZLb 24 ivB‡dj e¨vUvwjq‡b wM‡q A ¿̄ Rgv †`B| 

12.00 Uvi w`‡K Avevi †Mvjv¸wj ïi“ n‡j gvBwKs K‡i †Mvjv¸wj eÜ 

Kivi K_v ejv nq| Abygvb 2.30 Gi w`‡K gvB‡K wcjLvbvi 3 wKt wgt 

Gi Av‡kcv‡ki me †jvK‡`i m‡i †h‡Z ejv nq| weKvj 5 Uvi w`‡K 

†WBix dv‡g©i Kv‡Q †`Iqvj UcKvBqv wmwfj †cvlv‡K †ei n‡q hvB| 

Ges eskv‡j Avgvi PvPv‡Zv †ev‡bi evmvq Avwm| c‡i wUwfi †Nvlbv ï‡b 

Avwg 01/03/09- G wcjLvbvq Avwm| 03/03/09- G Avwg wcjLvbvi 

wfZ‡i cÖ‡ek Kwi|  
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Avwg Avmvgx ‡gvt gvwbK nvIjv`vi‡K ewjqvwQ †h, wZwb Avgvi wbKU 

†`vl ¯̂xKvi Ki‡Z eva¨ bb| hw` wZwb ‡`vl ¯̂xKvi K‡ib Z‡e Zv wePv‡i 

Zvi wei“‡× e¨envi n‡Z cv‡i| Z_vwc Avmvgx Dc‡iv³ fv‡e †`vl 

¯̂xKvi g~jK e³e¨ cÖ̀ vb K‡ib| Avmvgxi D³ e³e¨ wjwce× KiZt 

Avmvgx‡K cvV I e¨vL¨v K‡i ïbv‡bv n‡j Avmvgx Zv ï× ¯̂xKv‡i ¯̂v¶i 

K‡ib|z’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.29 does not bear any substance. 

He claims to see the appellant with arms and to make firing. 

Mere holding arms does not constitute the offence under 
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Section 382 of the Penal Code. His identification is also not 

proper. He referred the appellant merely as Lance Naik Manik 

without his Battalion and badge No. There is another BDR 

person Lance Naik Manik who has not been sent up in serial 

No.1197. Furthermore, P.W.654 admitted in his cross-

examination that a BDR person namely Lance Naik Manik 

died. P.Ws.499 and 579 are in fact seizure witness and seizing 

officer respectively. Their testimonies do not bear any 

relevancy as against the appellant. The confession of the 

appellant also appears exculpatory in nature. He took up arms 

being threatened. It is admitted P.W.654, the investigation 

officer that the appellant was taken on remand for 6 days. 

Apparently his confession appears no more but a product of 

torture. P.W. 356 also failed to certify to its voluntariness.  The 

confession of the appellant is neither voluntary nor true and it 

can’t be taken into consideration as evidence. No evidence 

appears against the appellant in support of the charge under 

Section 382 of the Penal Code as alleged against him.  

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 



 

 

8013 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that in fact, P.Ws. 499 and 579 are seizure witness and seizing 

officer and their evidence bears no relevancy as against the 

instant appellant but P.W.29 is the eye witness to the 

occurrence. He saw the appellant  with arms. It becomes clear 

that he took away arms by plundering kote and committed the 

offence under Section 382 of the Penal Code. He was throughly 

cross-examined but his above testimony could not be assailed 

or embellished in any way. The testimony of P.W.29 thus 

appears credible, reliable and trustworthy.  The confession of 

the appellant -‘ Avwg Avgvi i“‡gi W«qv‡ii wb‡P jyKvBqv _vwK| Zvici 11 

Uvi w`‡K 24 ivB‡dj e¨vUvwjq‡bi †Kv‡Z wM‡q GKUv ivB‡dj †bB| ivB‡dj 

bv¤¦vi 403’  appears inculpatory in nature. Although the appellant 

was taken on remand for 6 days but no evidence appears that 

his confession was obtained by coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. There is no legal bar to consider it as 

evidence.  P.W.356, the confession recording Magistrate  duly 

certified it as voluntary. It finds corroboration by the testimony 

of P.W.29. The confession of the appellant being true and 
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voluntary it can solely be based for the impugned order of 

conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 



 

 

8016 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Lance Naik Md. Manik Hawlader 

(C.S.A.511) stated in his confessional statement- 

“10.30 Uvi w`‡K GKwU wcKAv‡c K‡i wKQy BDR gvBwKs K‡i Zviv 

jvj gy‡Lvk civ| gvB‡K ej‡Z _v‡K, ÔÔme kvjviv nv‡Z A ¿̄ †b, bvB‡j 

ÔgvBiv dvjvgyÕÕ| GB e‡j e¨viv‡Ki w`‡K ¸wj K‡i| e„wói g‡Zv ¸wj| 

Avwg Avgvi i“‡gi W«qv‡ii wb‡P jyKvBqv _vwK| Zvici 11 Uvi w`‡K 24 

ivB‡dj e¨vUvwjq‡bi †Kv‡Z wM‡q GKUv ivB‡dj †bB| ivB‡dj bv¤¦vi 

403| Zvici ˆmwbK †g‡mi DËi cwðg ‡Kv‡b U‡g‡Uv evMv‡bi GKwU 

M‡Z© 07 Uv ch©š— _vwK| Gici 24 ivB‡dj e¨vUvwjq‡bi cyKzi cv‡o 

hvB Ges ivZ _vwK| 26/02/09 ZvwiL 11.30 Uvi w`‡K gvB‡K A ¿̄ Rgv 

w`‡Z e‡j| Avwg ZLb 24 ivB‡dj e¨vUvwjq‡b wM‡q A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.29 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 29 provides direct 
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evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 29 deposed- 

“e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß 

†`wL| †kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM 

G‡mwQj wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv 

hv‡e bv| ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I 

my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey 

Zv‡ni, nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg 

cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi 

û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK 

gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ 

mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.516 Sepoy/66822 Md. Masum Ali. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.78 JCO Subader Md. Azim Uddin Sheikh 

 P.W.220 Habilder Md. Mostahar Hossain 
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 P.W.246 Habilder Sheikh Belal Hossain and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 Battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 Battalions. They 

took up arms by breaking koth and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, the appellant Masum Ali, Nurul Islam, Mehedi 

Hasan, Jahangir Alom, Debadish, Sohel Mahmud, Lance Naik 

Raquib Uddin Khan, Sepoy Bazlul, Lance Naik Gausul Azam, 

Sepoy Ali Akbor, Mahfuj and Nurul Islam. He also came to see 
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from Line to set fire to the vehicles and residences of army 

officers.  

In cross-examination on behalf of the Appellant, he 

stated that he was the company commander. He denied the 

suggestion that he retained the key of Darbar. Quarter guard 

was beside the residence of D.G. The Appellant was in Darbar. 

He denied the suggestion that he deposed before I.O. of 

dissatisfaction among the BDR personnel and that he deposed 

falsely.  

 P.W.220 Habilder Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

unit. On his way to 13 Battalion he came to see 38557 Habilder 

Forhad Hossain, 49300 Naik Dalil, 56861 Sepoy Alauddin, 

58611 Sepoy Anisur, 43733 Habilder Kashem, 56796 Sepoy 

Motin, the appellant 66822 Sepoy Masum Ali, 79156 Md. 

Mehedi Hasan and 77667 Sepoy Ferdous to run with arms. He 
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also came to see some of them to make firing. Afterwards he 

went to his residence at outside Peekhana.  

In cross-examination on behalf of the Appellant, he 

stated that the badge No. of appellant Masum is 66822. He 

can’t say whether the appellant was on 21.07.2009. He denied 

the suggestion that he did not see the appellant.  

 P.W.246 Sheikh Belal Hossain deposed that on 

25.02.2009 he was on duty for cleaning cookeries. He heard 

firing at 9.20 A.M. and hid himself. At 11.30 A.M. some BDR 

rebellions threatened him to fire. He came back to his Battalion 

and remained thereat. The BDR rebellions were firing towards 

Barak. He came to see 43733 Habilder Kashem, 45118 Naik 

Jinnat Ali, the Appellant 65330 Sepey Rashid, the appellant 

66822 Sepoy Masum, 67049 Nurul Islam to move around with 

arms.  

 In cross-examination on behalf of the Appellant, he 

stated that he was working on cookeries under Bakultala along 

with 8 Sepoys. Matin, Saidur Shamsul, Shahariar, Rasel, Riaz 

and Shahidul were with him. Some of them hid themself under 

the cot of cookeries from 9.40  to 11.30 A.M. He passed the 
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night along with the appellant. He can’t say whether he saw the 

appellant prior or after 24.08.2009. He denied the suggestion 

that he did not see the appellant with arms.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 19.07.2009. He recorded the 

statement of P.Ws. 78, 220 and 246 on 23.08.2009, 25.08.2009 

and 24.08.2009 respectively and during this time the appellant 

was in custody. After the occurrence the appellant was in 

Peekhana. P.W.78 referred the name of 12 persons. He denied 

the suggestion that it was not possible on his part to refer the 

name of 12 persons with badge No. P.W.220 did not specify 

when he saw the appellant. He denied the suggestion that he 

implicated the appellant falsely.  

None appears on behalf of the appellant. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 78, 220 and 246 all are eye witnesses to the 

occurrence and they all saw the appellant with arms and it is 

clear from their evidence that the appellant took away arms by 

plundering kote. P.W.78 rightly referred the appellant as Sepoy 

Masum Ali. Both the P.Ws. 220 and 246 identified him duly 

with his badge No. They all were cross-examined on behalf of 

the appellant but their evidence remains unshaken, 

unembellished and trustworthy. The evidence of the above 

P.Ws. bears substance as of taking arms by plundering kote by 
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the appellant constituting the offence under Section 382 of the 

Penal Code.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

All the P.Ws. 78, 220 and 246 referred above saw him 

with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. All the P.Ws. 78, 220 and 

246  provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 78  deposed – 

“ZLb wewWAvi m`m¨iv `ievi nj †_‡K †`Šwo‡q 13 I 36 e¨vUvwjq‡bi 

†Kv‡Z hvq| ‡KvZ †fs‡M A ¿̄ ¸wj †bq| G‡`i g‡a¨ A ¿̄avixiv ¸jv¸wj 

Ki‡Z _v‡K| Zv‡`i g‡a¨ A‡bK‡K `ievi n‡ji w`‡K †h‡Z †`wL| ZLb 

wmcvnx gwZb, gvmyg Avjx, byi“j Bmjvg †g‡n`x nvmvb,RvnvsMxi Avjg, 

†`ev`xm, †mv‡nj gvngy`, j¨vÝ bv‡qK iwKe DwÏb Lvb, wmcvnx eRjyj,  

j¨vÝ bv‡qK MvDmyj AvRg, wmcvnx Avjx AvKei, gvndzR I byi“j 

Bmjvg‡K Avwg wPb‡Z cvwi| jvBb †_‡K †`wL Awdmvi‡`i evmvq Av¸b 

Rj‡Q I Mvox cyo‡Q|” 

P.W.220 deposed- 

“Avwg †kl w`‡K BDwb‡Ui D‡Ï‡k¨ iIqvbv †`B| Avmvi c‡_ 13 

e¨vUvwjq‡b 38557 nvwej`vi div` û‡mb, 49300 bv‡qK `wjj, 

56861 wmcvnx AvjvDwÏb, 58611 wmcvnx AvwbQzi, 43733 nvwej`vi 
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Kv‡kg, 56796 wmcvnx gwZb, 66822 wmcvnx gvmyg Avjx, 79156 

wmcvnx †g‡n`x nvmvb, 77667 wmcvnx †di‡`Šm‡K A ¿̄mn †`Šov‡`Šox 

Ki‡Z †`wL| Zv‡`i g‡a¨ A‡bK‡KB ¸jv¸wj K‡i `ievi n‡ji w`‡K 

hvq|” 

P.W.246 deposed- 

“11
1
2 mgq BDR m`m¨iv Avgv‡K ¸wj Kivi ûgwK †`q| Avwg 

e¨vUvwjq‡b P‡j hvB f‡q I †mLv‡b Ae ’̄v Kwi| BDR iv e¨vivK j¶¨ 

K‡i ¸wj K‡i| Avwg 43733 nvwej`vi Kv‡mg, 45118 bv‡qK wRbœvZ 

Avjx 65330 wmcvnx  iwk` 66822 wmcvnx gvmyg,67049 byi“j 

Bmjvg‡K A ¿̄mn Nyiv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.517 Sepoy /76723 Md. Belayet 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.92 Sepoy Md. Golam Mostafa 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.92  Sepoy Md. Golam Mostafa stated that he was in 

Darber on 25.02.2009. Sepoy Moyeen entered into Darber and 

pointed arms on DG. Most of the BDR personnel left Darber. 

He also came out to barak. After a while he came to see BDR 

personnel-Naik Kautok Kumar (48631), Sepoy Mostafa Kamal 

(58451), the appellant Sepoy Belayet (76723), Sepoy 

Asaduzzaman (78623), Sepoy Shahin (66665), Sepoy Almas 

Uddin (67131), Sepoy Julfiqur (76851) with arms and agitated 

mood. He hid himself under the cot. At evening on 26.02.2009 

he left Peekhana for his house. He deposed before the I.O. on 

24.08.2009. 

In cross-examination on behalf of the appellant, he stated 

that he came to Barak at 10.00 A.M. and stayed on the 3rd floor. 

At the time of coming down from Barak he came to see the 

BDR personnel on the road. Being afraid he remained in the 

Barak. BDR personnel were with uniform but without cap. 

Rokon, Khaled and some others were with him. He denied the 

suggestion that he did not see anybody. He did not hear any 
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government announcement. He did not know of Minister or 

M.P. He denied the suggestion that he was one of the 

rebellions. He denied the suggestion that there is no soldier 

named Julfiqur Ali (76851). He reiterated that he was attached 

with 13 Battalion, so he knew him.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

05.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 791 and his 

signature 791/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 19.07.2009 and brought 

before him on 05.08.2009. He denied the suggestion that he did 

not provide the appellant sufficient time for reflection and that 

he did not certify the statement properly and that the appellant 

did not make any statement implicating himself to any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant Sepoy Belayet of 13 Battalion was present in 
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Darbar. He took the appellant on remand for 14 days. P.W.92 

was also present in Darbar. He denied the suggestion that he 

implicated the appellant falsely.  

The confession of the appellant Sepoy Md. Belayet 

Hossain (C.S.A.517) runs as under- 

“Avwg BDR Gi GKRb wmcvnx| m`m¨ bs 76723| Avwg MZ 

12/3/06 Bs BDRG wmcvnx c‡` †hvM`vb Kwi |Avwg  †U«wbs †k‡l 

Kzwgj¬v  †mKUi †nW‡KvUv©‡i †hvM`vb Kwi| ceZ©x‡Z Avwg 13bs  

ivB‡djm& e¨vUvwjqb wcjLvbvq †hvM`vb Kwi| Avwg "wmÕÕ †Kv¤úvbx‡Z 

wRwW  ˆmwbK  wnmv‡e  `vwqZ¡ cvjb K‡iwQjvg| Avwg I 2 Rb wmcvnx MZ 

24/2/09 Bs Zvwi‡L mKvj 7Uv n‡Z ỳcyi 2Uv ch©šZ wewWAvi mwPevjq  

Awdm  i“‡g IqvwKs  Kwi | Avgvi mv‡_ 2Rb wmcvnx  kvgQyj nK ÕweÕ 

†Kv¤úvbx‡Z I wmcvnx iwb  AvK›` ÕÕGÕÕ †Kv¤úvbx‡Z  IqvwKs K‡i| Avwg 

cybivq 7 Uv n‡Z ivZ 8Uv ch©šZ IqvwKs  Kwi| Avwg MZ 25/2/09 Bs 

Zvw‡iL H 2Rb wmcvnx mn mKvj 7Uvq Avcm i“‡g IqvwKs G Avwm| 

Avwg mKvj Abygvb 9.30 Uvq †Mvjv¸wji kã ïb‡Z cvB| Avwg c‡i 

eviv›`vq Avwm| Avwg †`wL †h, †jvKRb †`Šov‡`Šwo  Ki‡Q Ges 5/6 

gy‡Lvk cov wewWAvi m`m¨ ¸wj Ki‡Z Ki‡Z 24 bs ivB‡djm& Gi w`‡K 

Avm‡Q| Zviv e‡j‡Q A ¿̄ †b, bB‡j  ¸wj K‡i †g‡i †dje|  ZLb Avwg 

†`Š‡o wb‡P bvwg Ges †K› ª̀xq †KvqvU©vi Mv‡W©i †KvZ †_‡K GKwU ivB‡dj 
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wbB| Avwg A ¿̄ wbqv ˆmwbK jvB‡bi  Uq‡j‡Ui hvB Ges Avwg weKvj 2 Uv 

/02.30 Uv ch©šZ †mLv‡b Ae ’̄vb Kwi| Avwg MZ 26/2/09 Bs Zvwi‡L 

†Kv‡Z wM‡q Avgvi A ¿̄ Rgv †`B|Zvici Avwg jvB‡b Avwm| Avwg 

27/2/09 Bs Zvwi‡L  mKvj 9.30 Uvq cywj‡ki  wbK‡U wewWAvi 

nvmcvZv‡j  hvB| Avwg †MªdZvi nIqvi AvM ch©š— wcjLvbv‡ZB wQjvg| 

GB Avgvi Revbe›`x|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.92 does not bear any substance. 

He claims to see the appellant with arms. Mere holding arms 

does not constitute the offence under Section 382 of the Penal 

Code. His testimony finds no corroboration by any other 
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witness. The solitary testimony of P.W.92 thus appears 

unreliable, untrustworthy and can’t be relied on. The confession 

of the appellant appears  exculpatory in nature. He took up arms 

being threatened. P.W.654 admits that the appellant was taken 

on remand for 14 days. His confession thus apparently appears 

a product of torture. It is neither voluntary nor true and it can’t 

be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.92 is an eye witness to the occurrence. He duly 

identified the appellant with his badge No. and saw him with 

arms. It becomes clear that he took away arms by plundering 

kote and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant -‘ ZLb Avwg †`Š‡o wb‡P bvwg 

Ges †K› ª̀xq †KvqvU©vi Mv‡W©i †KvZ †_‡K GKwU ivB‡dj wbB ’ appears 

inculpatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained by coercion 

or by way of undue influence. P.W.371, the confession 

recording Magistrate certified it as voluntary. It finds 

corroboration by the testimony of P.W.92. The confession of 
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the appellant being true and voluntary it can solely be based for 

the impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Belayet Hossain 

(C.S.A.517) stated in his confessional statement- 

“Avwg mKvj Abygvb 9.30 Uvq †Mvjv¸wji kã ïb‡Z cvB| Avwg c‡i 

eviv›`vq Avwm| Avwg †`wL †h, †jvKRb †`Šov‡`Šwo  Ki‡Q Ges 5/6 

gy‡Lvk cov wewWAvi m`m¨ ¸wj Ki‡Z Ki‡Z 24 bs ivB‡djm& Gi w`‡K 

Avm‡Q| Zviv e‡j‡Q A ¿̄ †b, bB‡j  ¸wj K‡i †g‡i †dje|  ZLb Avwg 

†`Š‡o wb‡P bvwg Ges †K› ª̀xq †KvqvU©vi Mv‡W©i †KvZ †_‡K GKwU ivB‡dj 

wbB| Avwg A ¿̄ wbqv ˆmwbK jvB‡bi  Uq‡j‡Ui hvB Ges Avwg weKvj 2 Uv 

/02.30 Uv ch©šZ †mLv‡b Ae ’̄vb Kwi| Avwg MZ 26/2/09 Bs Zvwi‡L 

†Kv‡Z wM‡q Avgvi A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.92 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 92 provides direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 92 deposed- 

“ZLb AwaKvsk wewWAvi m`m¨ `ievi Z¨vM K‡i| Avwg I ˆmwbK jvB‡b 

P‡j Avwm| wKQy¶Y ci jvB‡bi mvg‡b iv¯—vq Dci mk ¿̄ wewWAvi‡`i 

†`wL Zv‡`i g‡a¨ 48631 bv‡qK †KŠZzK Kzgvi, 58451 wmcvnx †gv¯—dv 

Kvgvj, 76723 wmcvnx †ejv‡qZ 78623 wmcvnx AvQv ỳ¾vgvb, 66665 

wmcvnx kvnxb, 67131 wmcvnx Avjgvm DwÏb 76851 wmcvnx RyjwdKvi 

Avjx‡K  mk ¿̄ D‡ËwRZ †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 C.S. Accused No.518 Sepoy/57197 Md. Kamrul 

Hasan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.101 Sepoy Md. Alomgir Hossain 

 P.W.109 Lance Naik Md. Shafiqul Islam 

 P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 



 

 

8053 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 101 Sepoy Md. Alamgir Hossain deposed that on 

25.02.2009 he was in the Darber. At the entry of Sepoy Moyeen 

in Darber there happened violence. BDR personnel left Darber. 

He came out for Battalion. From the veranda of the I.N.T room 

he came to see 61520 Jahangir, Naik 48834, Naik Firoj, Sepoy 

64294 Faruk, the appellant Sepoy 57197 Kamrul, Sepoy 

68910 Mousiur, Sepoy 80797 Ashraf, Sepoy 67197 Jalil, Sepoy 

67476 Zakaria, Sepoy 67615 Enamul with arms. He hid himself 

under the cot. On 26.02.2009 he left Peekhana crossing over the 

wall. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that throughout the day he was in the 

office and that he did not see the accused to move around. He 

did not see anybody either injured or death. He denied the 

suggestion that for hiding himself he could not see anything at 

outside.  
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P.W.109 Lnk Md. Shafiqul Islam deposed that on 

25.02.2009 he was in Darber. 65140 Sepoy Moyeen entered 

into Darber with arms. He came out and went to Barak 

instantly. In front of the Barak he came to see 41584 Lance 

Naik Zakaria, 53065 Lance Naik Gous Uddin, 61520 Lance 

Naik Jahangir, 48834 Driver Firoj, 64294 Sheikh Faruk, 66475 

Shahadat, the appellant 57197 Sepoy Kamrul, 68910 Sepoy 

Moshiur, 80811 Tariqul, 65377 Sepoy Shah Alam  to run with 

arms. 

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. that finding no other way he 

rushed to Barak area. He denied the suggestion that he did not 

see the accused with arms. The soldiers were with uniform. He 

denied the suggestion that it was not possible to identify the 

soldiers being uniform. He denied the suggestion that in order 

to save his service he deposed falsely implicating the accused.  

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

26.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 



 

 

8055 

confessional statement of the appellant as exhibit 530 and his 

signature 530/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 19.07.2009 and brought 

before him on 26.07.2009. He appraised everything to the 

appellant. He denied the suggestion that the statement of the 

appellant is not a confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 19.07.2009.  He recorded the 

statement of P.W.109 and 101 on 09.08.2009 and 03.09.2009 

respectively. He denied the suggestion that he created those 

witnesses and arrested the appellant without any evidence. He 

took the appellant on remand for 6 days. He denied the 

suggestion that the confessional statement of the appellant was 

obtained under oppression.  

The confession of the appellant Sepoy Md. Kamrul 

Hasan (C.S.A.518) runs as under- 

“Avwg 25/2/09 Bs ZvwiL `ievi ‡kvbvi Rb¨ `ievi n‡j hvB| mKvj 

9.00 Uvq `ievi ïiæ nq| mKvj 9.30 Uvq nVvr K‡i ¸wji AvIqvR 
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ïwb| mevB †`Šov‡`Šwo K‡i `ievi nj Z¨vM K‡i| AvwgI `ievi nj 

†_‡K †ei n‡q ¯‹vwUK wmMbvj wewìs Gi evg iæ‡g AvkÖq †bB| 2 ev 2
1
2  

N›Uv ci Avgvi jvB‡b hvB| N›Uv Lv‡bK †ió †bB| Zvici bx‡P †b‡g 

Avwm| ZLb gy‡Lvk avix 15/20 Rb †jvK n¨vÛ gvB‡K e‡j mevB nv‡Z 

A ¿̄ bvI| bB‡j ¸wj Kie| ZLb Avwg 13, ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z 

wM‡q wb‡Ri bv‡g Bmy¨K…Z ivB‡dj †bB| ivB‡dj wb‡q jvB‡b Avwm Ges 

e‡m _vwK| mvivivZ jvB‡bB _vwK| 26/2/09 †ejv 1.00 Uvi w`‡K 

miKvix †Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B| 27/2/09 Bs ZvwiL Avwg 

nvmcvZv‡j hvB| †mLv‡b 15/16 w`b wQjvg| Avgv‡K 19/7/09 †MÖßvi 

K‡i| GB Avgvi Revbew›`|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.101 and 109 don’t inspire 

any confidence. P.W.101  referred the badge No. of as many as 

9 accused-persons including the appellant. P.W. 109 also 

referred the badge No. of 11 accused-persons including the 

appellant. In view of the facts and circumstances of the case, 

the reference of badge No. of as many as 9/11 accused-persons 

appears tutored and such evidence can’t be relied on. They both 

claim to see the appellant with arms which does not constitute 

offence under Section 382 of the Penal Code as alleged against 

the appellant. Their evidence also appears vague and 

unspecified. They did not disclose when and where they saw 

the appellant. P.W.101 claims to see the appellant when he 

appears on the varanda of INT Room off and on. His claim of 

identifying the appellant in the above manner appears doubtful. 

Mere holding arms does not constitute offence under Section 

382 of the Penal Code as alleged against the appellant. The 

confession of the appellant is exculpatory in nature. He took up 

arms being threatened. P.W.349, the confessing recording 
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Magistrate also failed to certify it properly as to it’s 

voluntariness. As per admission of P.W.654, the investigation 

officer he was taken on remand for 6 days and it is apparent that 

his confession was no more  but a product of torture and such 

confession cannot be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the witnesses P.Ws. 101 and 109 are eye witnesses to 

the occurrence. They rightly identified the appellant with his  

badge No. Their testimonies could not be assailed or 

embellished by way of cross-examination on behalf of the 

appellant. Their evidence appears credible, reliable and 

trustworthy. From their evidence it appears that the appellant 

took away arms by plundering kote and constituted the offence 

under Section 382 of the Penal Code. The  confession of the 

appellant-‘ ZLb Avwg 13, ivB‡dj e¨v‡Uwjqv‡bi †Kv‡Z wM‡q wb‡Ri bv‡g 

Bmy¨K…Z ivB‡dj †bB’ appears  inculpatory in nature. It finds 

corroboration by the evidence of P.Ws.101 and 109. Although 

the appellant was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 
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influence. The confession of the appellant being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   



 

 

8063 

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Kamrul Hasan 

(C.S.A.518) stated in his confessional statement- 

“AvwgI `ievi nj †_‡K †ei n‡q ¯‹vwUK wmMbvj wewìs Gi evg iæ‡g 

AvkÖq †bB| 2 ev 2
1
2  N›Uv ci Avgvi jvB‡b hvB| N›Uv Lv‡bK †ió †bB| 

Zvici bx‡P †b‡g Avwm| ZLb gy‡Lvk avix 15/20 Rb †jvK n¨vÛ gvB‡K 

e‡j mevB nv‡Z A ¿̄ bvI| bB‡j ¸wj Kie| ZLb Avwg 13, ivB‡dj 

e¨v‡Uwjqv‡bi †Kv‡Z wM‡q wb‡Ri bv‡g Bmy¨K…Z ivB‡dj †bB| ivB‡dj 

wb‡q jvB‡b Avwm Ges e‡m _vwK| mvivivZ jvB‡bB _vwK| 26/2/09 

†ejv 1.00 Uvi w`‡K miKvix †Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 101 and 109 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 101 deposed- 

“Avwg e¨vUvwjq‡bi D‡Ï‡k¨ P‡j Avwm| gv‡S gv‡S I.N.T  iæ‡gi 

eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ Ae ’̄vq †`wL Zv‡`i g‡a¨ 

61520 RvnvsMxi, 48834 bv‡qK wd‡ivR, 64294 wmcvnx dviæK, 

57197 wmcvnx Kvgiæj, 68910 wmcvnx gwkDi 80797 wmcvnx 

Avkivd, 67197 wmcvnx Rvwjj 67476 wmcvnx RvKvwiqv 67615 

wmcvnx Gbvgyj‡K A ¿̄mn †`wL|” 

P.W.109 deposed – 

“Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 

48834 WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 

wmcvt Kvgiæj, 68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx 

kvn Avjg‡K A ¿̄ mn †`Šov‡`Šwo Ki‡Z †`wL|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.519 Lance Naik/53083 Md. Badsha 

Miah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habilder Md. Habibur Rahman 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to Line. 

Around the Line at ground level he came to see Sepoy Emran 
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Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Azim Patowary, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, Sepoy Jahangir, Lance Naik Ekramul, 

Sepoy Sankar, Lance Naik Manik, the appellant Lance Naik 

Badsha Mia, Sepoy A. Based and others with arms and to 

make firing and abusing with excited mood adjacent to Line. 

In cross-examination on behalf of Appellant, he stated 

that  he did not depose father’s name of the appellant before 

I.O. He can’t remember whether he deposed the name of the 

appellant in mutiny case. He denied the suggestion that the 

appellant was not present at the place of occurrence and that he 

did not see him with rifle and that he deposed falsely.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

29.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 788 and his 

signature 788/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 21.07.2009. He sent him to 

custody at 4.45 P.M. He denied the suggestion that the 

appellant was a cancer patient and that there is no reference of 

using additional pages and that he did not certify the statement 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was in Peekhana. He denied the suggestion 

that he tutored the witnesses and that the appellant did not make 

any confession.  

The confession of the appellant Lance Naik Md. Badsha 

Miah (C.S.A.519) runs as under- 

“Avwg BDR GKRb m`m¨ bv‡qK | m`m¨ bs 53083| Avwg Bs 

26/7/1988 mv‡j BDR G wmcvnx c‡` †hvM`vb Kwi|Avwg ‡U«wbs †k‡l 

jvjgwbinv‡U 24 bs ivB‡djm& e¨vUvwjq‡b †hvM`vb Kwi|Avwg 2005Bs  

mv‡_ 24 bs ivB‡djm& e¨vUvwjq‡b wcjLvbvq e`jx n‡q Avwm| Avwg ÕGÕ 

†Kv¤úvbx‡Z †l | Avwg ˆmwbK e¨viv‡Ki 2q Zjvq _vKZvg| Avwg Bs 

24/2/09 Zvwi‡L mKvj 6 NwUKvq  my‡e`vi  Avt QvËv‡ii ZË¡veav‡b  6 

Rb wg‡j Mjd& gv‡V †÷R ˆZix Ki‡Z  hvB| Avwg KvR †k‡l ivZ 9 
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NwUKvq  e¨viv‡K hvB Ges †mLv‡bB Ae ’̄vb Kwi| Avwg 25/2/09 Bs 

Zvwi‡L mKvj 6 NwUKvq my‡e`vi QvËvi, my‡e`vi, kvnv`vZ, nvwej`vi 

gvRnvi, j¨vÝ bv‡qK mvgQyj Ges  GKRb ˆmwbK mn Mjd& gv‡V hvB| 

Avwg  mKvj Abygvb 9.30 Uvq K‡qKwU AvIqvR ïb‡Z cvB| Gi wKQy¶Y 

c‡i Avwg †`wL †jvKRb G‡jv‡g‡jv fv‡e †`Šov‡`Šwo Ki‡Q| Zvici 

Avwg cªPzi ¸wji kã ïb‡Z cvB|ZLb my‡e`vi QvËvi mv‡ne Avgv‡`i‡K 

ej‡Qb, †h , ‡hw`‡K cvi cvwj‡q hvI| Avwg Avgvi e¨viv‡K wd‡i hvB|  

Ges Avwg wmuwoi bx‡P e‡m _vwK| Abygvb ỳcyi 12 Uvq 4Rb A ¿̄avix 

gy‡Lvk civ †jvK Avgvi Kv‡Q Avmj  Ges Zviv Avgv‡K wRÁvmv Kij, 

†Zvi nv‡Z A ¿̄ †Kv_vq ? ZzB hw` A ¿̄ bv wbm Zvn‡j  Avgiv †Zv‡K ¸wj 

Kie| ZLb  Zviv Avgv‡K GKwU PvBwbR ivB‡djm& wb‡q D³ wmuwo‡Z 

e‡m _vwK | Avwg mÜ¨v ch©šZ †mLv‡b _vwK| Zvic‡i Avwg e¨viv‡K P‡j 

hvB| Avwg gvB‡K ïwb †h, †Zvgiv †Kn Lvwj nv‡Z †_‡Kv bv| Avwg †ejv 

3 NwUKvq  ïb‡Z cvB †h, Avcbviv 3 wK‡jvwgUv‡ii g‡a¨ †Kn _vK‡e 

bv|  Avwg G †Nvlbv ï‡b Avgvi ivB‡djm& A ¿̄vMv‡i Rgv †`B Ges †WBix 

dv‡g©i cvk w`‡q Iqvj UcwK‡q wcjLvbv †_‡K cvwj‡q hvB| Avwg  

miKvix †NvlYv Abyhvqx  MZ 1/3/09  Zvwi‡L  wcjLvbvi 4 bs †M‡U 

nvwRi nB join Kivi Rb¨ | Avwg MZ 3/3/09  Bs Zvwi‡L wcjLvbvi 

wfZ‡i cª‡ek Kwi| wcjLvbv n‡Z Avgv‡K †MªdZvi Kiv nq|’’ 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.29 does not bear any substance. 

He claims to see the appellant with arms and to make firing. 

Mere holding arms does not constitute the offence under 

Section 382 of the Penal Code. His identification is also not 

proper. He referred the appellant merely as Lance Naik Badsha 

Miah without his Battalion and badge No. His testimony finds 

no corroboration by any other witness. The solitary testimony 

of P.W.29 thus appears unreliable, untrustworthy and can’t be 

relied on. The confession of the appellant appears exculpatory 

in nature. He took up arms being threatened. His confession is 
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neither voluntary nor true and it can’t be taken into 

consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.29 is the eye witness to the occurrence. He saw the 

appellant  with arms. It becomes clear that he took away arms 

by plundering kote and committed the offence under Section 

382 of the Penal Code. The confession of the appellant -‘ ZLb  

Zviv Avgv‡K GKwU PvBwbR ivB‡djm& wb‡q D³ wmuwo‡Z e‡m _vwK | Avwg mÜ¨v 

ch©šZ †mLv‡b _vwK’ although evasive but it appears inculpatory in 

nature. No evidence appears that his confession was obtained 

by coercion or by way of undue influence. P.W.371, the 

confession recording Magistrate certified it as voluntary. It 

finds corroboration by the testimony of P.W.29. The confession 

of the appellant being true and voluntary it can solely be based 

for the impugned order of conviction and sentence to the 

appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Badsha Miah 

(C.S.A.519) stated in his confessional statement- 

“Avwg Avgvi e¨viv‡K wd‡i hvB|  Ges Avwg wmuwoi bx‡P e‡m _vwK| 

Abygvb ỳcyi 12 Uvq 4Rb A ¿̄avix gy‡Lvk civ †jvK Avgvi Kv‡Q Avmj  
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Ges Zviv Avgv‡K wRÁvmv Kij, †Zvi nv‡Z A ¿̄ †Kv_vq ? ZzB hw` A ¿̄ 

bv wbm Zvn‡j  Avgiv †Zv‡K ¸wj Kie| ZLb  Zviv Avgv‡K GKwU 

PvBwbR ivB‡djm& wb‡q D³ wmuwo‡Z e‡m _vwK | Avwg mÜ¨v ch©šZ 

†mLv‡b _vwK| Zvic‡i Avwg e¨viv‡K P‡j hvB| Avwg gvB‡K ïwb †h, 

†Zvgiv †Kn Lvwj nv‡Z †_‡Kv bv| Avwg †ejv 3 NwUKvq  ïb‡Z cvB †h, 

Avcbviv 3 wK‡jvwgUv‡ii g‡a¨ †Kn _vK‡e bv|  Avwg G †Nvlbv ï‡b 

Avgvi ivB‡djm& A ¿̄vMv‡i Rgv †`B Ges †WBix dv‡g©i cvk w`‡q Iqvj 

UcwK‡q wcjLvbv †_‡K cvwj‡q hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.29 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 29 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 29 deposed- 

“e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß 

†`wL| †kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM 

G‡mwQj wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv 

hv‡e bv| ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I 

my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey 

Zv‡ni, nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg 

cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi 

û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK 

gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ 

mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.520 Lance Naik/52889 Md. Babul 

Miah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.335 Dilara Alo Chandona, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. Sepoy Kazal of 44 Battalion followed him with 

arms. Some officers detained Moyeen and disarmed him and at 

that event Sepoy Kazal left Darber. All BDR personnel shouted 

with loud voice ‘Rv‡Mv’ and stood up. They took step to leave 

Darbar. At one stage he also came out to J.C.O’s quarter ‘cïi’ 

building 9/A and observed the situation therefrom standing at 

the bottom of the stair. At that time he came to see 67849 

Sepoy Ferdous Rahman, 78709 Masud Ali, 76671 Mojammal 

Hoq, 78708 Masud Ahmed, the appellant 52889 Lance Naik 

Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, 76637 

Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj Ali, 46481 

Habilder Mahbubul Alam, 60513 Faker Ali Mim, 75082 Mobin 
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Khan of 24 Rifle Battalion and 46091 Habilder Mijanur 

Rahman of Sadar Rifle Battalion with arms and to make firing. 

He heard them to say- Ô`vex Av`vq bv nIqv ch©š— Av‡›`vjb Pj‡e| †Kvb 

Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v Kiv 

n‡eÕ......................................................................   

In cross-examination on behalf of the Appellant, he 

stated that he was not given any form to give information of the 

occurrence held on 25-26/02/2009. He can’t say whether any 

information box was put in every Battalion. He was not aware 

of any case lodged on the occurrence but he heard it later on. 

He also did not know of the investigation. Prior to the 

occurrence he was a platoon commander. He orally informed 

the commander of the occurrence. He denied the suggestion that 

he did not depose against the appellant before the investigation 

officer. He left Darbar at about 9.50/9.55 and reached at JCO’s 

quarter at about 10.00 A.M.  When he left Darber none was 

present excepting the officer. He denied the suggestion that he 

left Darbar after it became vacant. D.G. asked all the 

commandant to control their respective troops. He denied the 

suggestion that at the time of occurrence he was the commander 
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of ‘B’ company. At the time of deposing before I.O. he was the 

company commander. He denied the suggestion that defying 

order of DG he went to his residence. He stood  five minutes at 

stair of ‘cïi wewìs’ and observed firing. Thereafter he went to 

his residence and came back thereat again. His residence was at 

ground floor of that building. He remained within his residence 

till 4.30 and thereafter came out at the stair to observe the 

situation. There was no Sepoy when he pushed out his family 

members. He denied the suggestion that by sending his family 

members he participated in the rebellion. He denied the 

suggestion that on 25.02.2009 after evening there is no 

electricity. He can’t remember whether prior to arrest of the 

appellant he served under him and remained in the same room. 

He can’t say whether the appellant participated in Tatto show 

on 24.02.2009 till at dead of night. He denied the suggestion 

that he did not see the appellant near to the JCO’s quarter at 

23.00 hours on the night following the day on 25.02.2009. He 

denied the suggestion that he can’t see without the help of 

spectacles. He deposed before I.O. on 06.05.2009. He denied 

the suggestion that the appellant served under him for 6 months. 
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He can’t remember whether he recommended 15 days leave of 

the appellant with effect from 25.06.2009 to 10.07.2009. He 

denied the suggestion that he did not see the appellant and that 

he deposed falsely.  

 P.W.335 Dilara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

29.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 445 and her 

signature 445/1 series.  

In cross-examination on behalf of the appellant, she 

stated that she can’t say the memo No. through which the 

appellant was referred to her. The appellant was taken on 

remand for 6 days. She took his statement in her chamber. She 

denied the suggestion that she did not provide the appellant 

sufficient time for reflection and that at the time of recording 

statement police was present and that she did not appraise 

column 5 to the appellant and that the appellant did not make 

confession voluntarily.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he  

denied the suggestion that P.W.278 deposed before him that he 

saw the appellant at the bottom of the stair and that he did not 

specify when he saw the appellant. The appellant was on 

remand for 10 days. He denied the suggestion that the appellant 

had no implication to the occurrence.  

The confession of the appellant Lance Naik Md. Babul 

Miah (C.S.A.520), runs as under- 

“Avwg weMZ 7/7/88 mv‡j jvjgwbinv‡U wmcvnx c‡` BDR G †hvM`vb 

Kwi| Avwg Avgvi 22 eQ‡ii Kg©gq Rxe‡b †`‡ki wewfbœ RvqMvq Kg©iZ 

wQjvg| MZ 2005 mv‡ji gvSvgvwS mg‡q KzwoMÖvg †_‡K 24 

e¨v‡Uwjqv‡bi m`m¨ wn‡m‡e m`i `dZ‡i e`jx n‡q Avwm| Avwg mvaviY 

wWDwU‡Z wb‡qvwRZ wQjvg| 01/4/06 mv‡j Avwg j¨vÝ bv‡qK c‡` 

cÖ‡gvkb cvB| 24/2/09  Zvwi‡L cÖavbgš¿xi AvMgb Dcj‡¶ ỳcyi 

12.30 Uv ch©šÍ wbivcËv wWDwU‡Z wb‡qvwRZ wQjvg| 25/2/09 ZvwiL 

mKvj mv‡o QqUvi w`‡K cÖvq 100 R‡bi Dc‡i BDR mn Mjd MÖvD‡Û 

gvV mvRv‡bvi Rb¨ hvB| Abygvb mKvj 9.30 Uvi w`‡K ¸wji kã ïb‡Z 

cvB| †jvKRb‡K ~̀‡i †QvUvQzwU Ki‡Z †`‡L fq †c‡q hvB| Avwg †K› ª̀xq 

gmwR‡`i ev_iæ‡gi Xz‡K _vwK| ILvb †_‡K Abygvb mv‡o 12 Uvi w`‡K 

Avgvi jvB‡b †g‡mi w`‡K Avm‡Z _vK‡j ‰mwbK jvB‡bi cv‡k †cŠQvgvÎ 
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K‡qKRb gy‡Lvkavix ‰mwbK Avgvi nv‡Z A ¿̄ bv _vKvq ¸wj Ki‡Z Pvq| 

Avwg 3Lb †K› ª̀xq †KvqvU©vi Mv‡W©i wcQ‡b hvB| ZLb GKUv PvBbxR 

ivB‡dj †c‡q nv‡Z †bB| †g‡mi wcQ‡b N›Uv 2 _vKvi ci cvwbi nvD‡Ri 

Avov‡j Ae ’̄vb †bB| ILv‡bB iv‡Z wQjvg| 26/2/09 ZvwiL mKvj †ejv 

ˆmwbK jvB‡b Avwm| Abygvb 10.00 Uvi w`‡K A ¿̄ Rgv †`B| Gici 

†g‡mi Av‡k cv‡kB wQjvg| weKvj 5.00Uvi w`‡K †WBix dv‡g©i cv‡ki 

Iqvj UcwK‡q Avwg cvwj‡q hvB| miKvix †Nvlbv ï‡b 3/3/09 ZvwiL 

m`i `dZ‡i †hvM †`B|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 278 does not bear any 

substance. P.W. 278 referred the Regiment No. of 14 BDR 
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personnel including the appellant which appears unusual, 

unnatural and apparently tutored. He claims to see the appellant 

with arms and to make firing. Merely holding arms does not 

constitute the offence under Section 382 of the Penal Code as 

alleged. The confession of the appellant appears exculpatory in 

nature. He took up arms being threatened. P.W.335, the 

confession recording Magistrate and P.W.654, the investigation 

officer admit that the appellant was taken on remand for 6/10 

days. It is evident that his confession is a product of torture. 

The confession of the appellant not being voluntary and true, it 

can’t be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 



 

 

8092 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 278 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. He saw the appellant 

with arms. Thus, it is evident that he took away arms by 

plundering kote and constituted the offence under Section 382 

of the Penal Code. His confession –‘ Avwg 3Lb †K› ª̀xq †KvqvU©vi 

Mv‡W©i wcQ‡b hvB| ZLb GKUv PvBbxR ivB‡dj †c‡q nv‡Z †bB’ although 

evasive but inclupatory in nature. No evidence appears that his 
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confession was obtained under coercion or by way of undue 

influence. P.W.335, the confession recording Magistrate 

certified it as voluntary. The confession of the appellant being 

voluntary and true it can solely be based for the impugned order 

of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Babul Miah 

(C.S.A.520) stated in his confessional statement- 

“Abygvb mKvj 9.30 Uvi w`‡K ¸wji kã ïb‡Z cvB| †jvKRb‡K ~̀‡i 

†QvUvQzwU Ki‡Z †`‡L fq †c‡q hvB| Avwg †K› ª̀xq gmwR‡`i ev_iæ‡gi 

Xz‡K _vwK| ILvb †_‡K Abygvb mv‡o 12 Uvi w`‡K Avgvi jvB‡b †g‡mi 

w`‡K Avm‡Z _vK‡j ‰mwbK jvB‡bi cv‡k †cŠQvgvÎ K‡qKRb gy‡Lvkavix 

‰mwbK Avgvi nv‡Z A ¿̄ bv _vKvq ¸wj Ki‡Z Pvq| Avwg 3Lb †K› ª̀xq 

†KvqvU©vi Mv‡W©i wcQ‡b hvB| ZLb GKUv PvBbxR ivB‡dj †c‡q nv‡Z 

†bB| †g‡mi wcQ‡b N›Uv 2 _vKvi ci cvwbi nvD‡Ri Avov‡j Ae ’̄vb 

†bB| ILv‡bB iv‡Z wQjvg| 26/2/09 ZvwiL mKvj †ejv ˆmwbK jvB‡b 

Avwm| Abygvb 10.00 Uvi w`‡K A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 

bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 
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wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.521 Sepoy/76363 Md. Julfikar Ali. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 
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BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, the appellant 76363 Julfikar Ali, 67254 

Sumon Mirja, 76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 

Firoj Ali, 46481 Habilder Mahbubul Alam, 60513 Faker Ali 

Mim, 75082 Mobin Khan of 24 Rifle Battalion and 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 

and to make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ......................... 

In cross-examination on behalf of the Appellant, he 

stated that he was the company commander. He denied the 

suggestion that he retained the key of Darbar. Quarter guard 

was beside the residence of D.G. The Appellant was in Darbar. 

He denied the suggestion that he deposed before I.O. of 
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dissatisfaction among the BDR personnel and that he deposed 

falsely.  

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

29.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 528 and his 

signature 528/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 6 days. He appraised the 

appellant that he would not be given in the custody of the police 

but it has not been written. He denied the suggestion that the 

statement of the appellant is not a confession and that he did not 

certify it.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 21.07.2009. After remand he 

was sent to Court on 29.07.2009. He denied the suggestion that 

the confession of the appellant was obtained by extortion.  
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The confession of the appellant Sepoy Julfikar Ali 

(C.S.A.521), runs as under- 

“MZ 25/2/09 Bs ZvwiL Mjd MÖvD‡Û Stage ‰Zix KiwQjvg| bv Í̄vi 

Rb¨ weiwZ w`‡j Avwg K¨vw›U‡b hvB| bv Í̄v Kivi mgq †MvjvMywji kã 

kyb‡Z cvB| ZLb Avwg †g‡m hvB| AvbygvwbK 9.45 Uvq K‡qKRb 

gy‡Lvkavix (2/3 Rb n‡e) †g‡mi mvg‡b G‡m wPrKvi K‡i e‡j mevB 

nv‡Z A ¿̄ bvI bB‡j ¸wj Kiv n‡e| GK_v ï‡b Avwg jvB‡b P‡j hvB| 
1
2  

N›Uvi g‡Zv jvB‡b _vKvi ci bxP †_‡K gvB‡K ej‡Z ïwb hv‡`i nv‡Z 

A ¿̄ cvIqv hv‡e bv Zv‡`i ¸wj Kiv n‡e| G K_v ï‡b Avwg †m›Uªvj 

†Kv‡Z wM‡q †`wL †KvZ fv½v| †mLvb †_‡K Avwg GKwU ivB‡dj †bB Ges 

10 ivDÛ ¸wj †bB| G ¸‡jv wb‡q Avwg jvB‡b P‡j Avwm| mvivivZ 

jvB‡bB wQjvg| c‡ii w`b 26/2/09 Bs ZvwiL gvB‡K A ¿̄ Rgv †`Iqvi 

†Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B| ZLb ‡ejv 2.00 Uv ev‡R| 

Zvici weKvj 3.00 Uvq mevB‡K cvjv‡Z †`‡L AvwgI †`qvj UcwK‡q 

cvwj‡q hvB| GB Avgvi Revbew›`|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 
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on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 278 does not bear any 

substance. P.W. 278 referred the Regiment No. of 14 BDR 

personnel including the appellant which appears unusual, 

unnatural and apparently tutored. He claims to see the appellant 

with arms and to make firing. Merely holding arms does not 

constitute the offence under Section 382 of the Penal Code as 

alleged. The confession of the appellant-‘
1
2  N›Uvi g‡Zv jvB‡b _vKvi 

ci bxP †_‡K gvB‡K ej‡Z ïwb hv‡`i nv‡Z A ¿̄ cvIqv hv‡e bv Zv‡`i ¸wj Kiv 

n‡e| G K_v ï‡b Avwg †m›Uªvj †Kv‡Z wM‡q †`wL †KvZ fv½v| †mLvb †_‡K Avwg 

GKwU ivB‡dj †bB Ges 10 ivDÛ ¸wj †bB’ appears exculpatory in 

nature. He took up arms being threatened. P.W.349, the 

confession recording Magistrate and P.W.654, the investigation 

officer admit that the appellant was taken on remand for 6/10 
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days. It is evident that his confession is a product of torture. 

The confession of the appellant not being voluntary and true, it 

can’t be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 278 is an eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw the appellant 

with arms and to make firing. Thus, it is evident that he took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. His confession –‘ Avwg †m›Uªvj 

†Kv‡Z wM‡q †`wL †KvZ fv½v| †mLvb †_‡K Avwg GKwU ivB‡dj †bB Ges 10 

ivDÛ ¸wj †bB’  is inclupatory in nature. Although the appellant 

was taken on remand  but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W.349, the recording Magistrate certified it as 

voluntary. The confession of the appellant being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Julfikar Ali 

(C.S.A.521) stated in his confessional statement- 



 

 

8114 

“AvbygvwbK 9.45 Uvq K‡qKRb gy‡Lvkavix (2/3 Rb n‡e) †g‡mi mvg‡b 

G‡m wPrKvi K‡i e‡j mevB nv‡Z A ¿̄ bvI bB‡j ¸wj Kiv n‡e| GK_v 

ï‡b Avwg jvB‡b P‡j hvB| 
1
2  N›Uvi g‡Zv jvB‡b _vKvi ci bxP †_‡K 

gvB‡K ej‡Z ïwb hv‡`i nv‡Z A ¿̄ cvIqv hv‡e bv Zv‡`i ¸wj Kiv n‡e| 

G K_v ï‡b Avwg †m›Uªvj †Kv‡Z wM‡q †`wL †KvZ fv½v| †mLvb †_‡K 

Avwg GKwU ivB‡dj †bB Ges 10 ivDÛ ¸wj †bB| G ¸‡jv wb‡q Avwg 

jvB‡b P‡j Avwm| mvivivZ jvB‡bB wQjvg| c‡ii w`b 26/2/09 Bs 

ZvwiL gvB‡K A ¿̄ Rgv †`Iqvi †Nvlbv ï‡b †Kv‡Z wM‡q A ¿̄ Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 

bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxg, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.522 Sepoy/65081 Md. Abdul Based.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habilder Md. Habibur Rahman 

 P.W.320 Shamima Parveen, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to Line. 

Around the Line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Azim Patowary, Sepoy Faruq Ahmed, Sepoy Abdur Rahim, 

Sepoy Najir Hossain, Sepoy Jahangir, Lance Naik Ekramul, 

Sepoy Sankar, Lance Naik Manik, Lance Naik Badsha Mia, the 
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appellant Sepoy A. Based and others with arms and to make 

firing and abusing with excited mood adjacent to Line. 

In cross-examination on behalf of Appellant, he stated 

that he deposed before I.O. I.O. scribed his statement and 

thereafter read over it to him. He deposed in the mutiny case. 

He denied the suggestion that he left the place of occurrence at 

early stage since he had implication with the occurrence. He 

was in the Line till 11.50 A.M. on 25.02.2009 and remained in 

Peekhana till 3.30 P.M. on 26.02.2009. His mobile number was 

01734903089. He denied the suggestion that he talked over 

mobile with the persons who were in killing mission. He denied 

the suggestion that he deposed falsely.  

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

29.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 305 and her 

signature 305/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 21.07.2009 and 
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deposed before him on 29.07.2009. The Appellant was under 

the control of CID. There is no reference how long he was on 

remand. She denied the suggestion that she did not appraise 

column 5 and 6 to the appellant properly and that she did not 

follow the provisions of law in recording the statement of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.29 referred the Badge No. of the appellant as 55081 in 

his 161 statement. He arrested the appellant on 21.07.2009 and 

took him on remand for 6 days. He denied the suggestion that 

the appellant did not make any confession of committing any 

offence and that he implicated him falsely without any 

evidence.  

The confession of the appellant Sepoy Md. Abdul Based 

(C.S.A.522) runs as under- 

“24/02/09 l¡−a V¡VÊ¤  −f¡l e¡V−Ll ¢lq¡−pÑm L¢lz l¡a 12.30 V¡u 

¢hR¡e¡u k¡Cz A¡¢j fl¢ce 25/02/09 a¡¢lM pL¡m A¡e¤j¡¢eL 10.00 V¡ 

fkÑ¿¹ O¤j¡Cz A¡j¡l Ù»£ ®N¡m¡N¤¢ml në ö−e A¡j¡−L ®X−L ®a¡−mz A¡¢j O¤j 

®b−L E¢Wz A¡e¤j¡¢eL 10.15-10.30V¡l ¢c−L ®N−Vl h¡C−l A¡¢pz h¡C−l 
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k¡Ju¡ k¡u ¢Le¡ ®cM¡l SeÉ ®NV ®b−L ®hl qCz A¡j¡l Ù»£ 5 j¡−pl 

A¿¹xpË¡ ¢Rmz  ®L¡u¡VÑ¡−ll ®N−Vl f¢ÕQj c¢−L 3/4  Lcj p¡j−e k¡Ju¡ 

j¡œz j¤−M¡n fs¡ ¢h. ¢X. A¡l pcpÉ A¡j¡l h¤−L AÙ» d−lz A¡j¡−L h−m 

AÙ»¡N¡−l ¢N−u AÙ» e¡Jz ®k AÙ» ¢e−h e¡ HLSeJ h¡yQ−a f¡−l−he¡z A¡¢j 

p¡j−e ANËpl q−m pcl hÉ¡V¡¢mu−el −L¢¾V−el p¡j−el ¢LR¤ CE¢egjÑd¡l£ 

j¤−M¡n fs¡ °p¢eL hÉ¡l¡−Ll ¢h. ¢X. A¡l pcpÉ−cl jn¡¢ll lX ¢c−u 

¢f¢V−u a¡¢s−u ¢e−u ®k−a −c¢M z A¡¢j p¡j−e e¡ ¢N−u 44 Hl p¡j−e ¢c−u 

®L¡−a k¡Cz ®L¡−a ®L¡e AÙ» f¡C e¡Cz Q¡¢l ¢c−L …¢ml A¡Ju¡S h¡s−a 

b¡−Lz A¡¢j ®m±i jÉ¡N¡¢S−el p¡j−el l¡Ù¹¡u HLSe j¤−M¡nd¡l£ AÙ» q¡−a 

¯p¢eL −L −c¢Mz a¡l q¡−a 1V¡ Hp Hj ¢S J L¡−dy Hm Hj ¢S ¢Rmz A¡¢j 

a¡l L¡−R Hm Hj ¢S-V¡ ®Q−u ®eCz A¡¢j JM¡e ®b−L h¡p¡u Q−m A¡¢pz 

A¡¢j h¡p¡u H−e ¢el¡fc f¢Sn−e AÙ» ®l−M ¢cCz  ¢LR¤re fl A¡e¤j¡¢eL 

12.00V¡l ¢c−L A¡j¡l Ù»£ A¡j¡l ®R−m−L ¢e−u h¡C−l Q−m k¡uzA¡¢j 

h¡p¡u b¡¢Lz påÉ¡ fkÑ¿¹ h¡p¡−a b¡¢Lz påÉ¡ A¡e¤j¡¢eL 6.45-7.00V¡l 

¢c−L j¡C−L ®O¡oe¡ ö¢e l¡−a A¡¢jÑ HÉ¡V¡L Ll−hz ®L¡u¡VÑ¡l Hm¡L¡l 

¢ej¡eÑ¡d£e fÐbj am¡l ¢e−Q A¡¢j A¡nÊu ®eCz A¡¢j l¡a 10.00 V¡l ¢c−L 

h¡p¡u H−p O¤j¡Cz A¡e¤j¡¢eL pL¡m 9.00V¡l 26/02/09 a¡¢l−M O¤j 

®b−L E¢Wz a¡lfl A¡¢j 9.15¢j¢e−V A¡¢j f¤el¡u ¢ej¡Ñe¡d£e ¢h¢ôw Hl 

¢eQam¡l R¡−c k¡CzA¡e¤j¡¢eL 2.00-2.15 V¡ pju A¡¢j ®L¡−a AÙ» Sj¡ 

®cC 24 l¡C−gm hÉ¡V¡¢mu¡−ez a¡lfl A¡¢j 2.45 ¢j¢e®Vl ¢c−L ¢fmM¡e¡ 
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®b−L ®hl q−u k¡C 5ew ®NV ¢c−uzplL¡l£ ®O¡oe¡ ö−e A¡¢j 01/03/09 

a¡¢l−M ®N−V A¡¢pz  03/03/09 a¡¢l−M ¢ia−l  fÐ−hn L¢lz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.29 does not bear any substance. 

He claims to see the appellant with arms and to make firing. 

Mere holding arms does not constitute the offence under 

Section 382 of the Penal Code. His identification is also not 

proper. He referred the appellant merely as Sepoy Abdul Baset 

without his Battalion and badge No. In cross-examination on 

behalf of the appellant he refers the badge No. of the appellant 

as being tutored. His testimony finds no corroboration by any 
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other witness. The solitary testimony of P.W.29 thus appears 

unreliable, untrustworthy and can’t be relied on. The confession 

of the appellant appears exculpatory in nature. He took up arms 

being threatened. P.W.654 admits that the appellant was taken 

on remand for 6 days. His confession thus apparently appears a 

product of torture. It is neither voluntary nor true and it can’t be 

taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.29 is an eye witness to the occurrence. He saw the 

appellant  with arms. It becomes clear that he took away arms 

by plundering kote and committed the offence under Section 

382 of the Penal Code. The confession of the appellant -‘ A¡¢j 

p¡j−e e¡ ¢N−u 44 Hl p¡j−e ¢c−u ®L¡−a k¡Cz ®L¡−a ®L¡e AÙ» f¡C e¡Cz Q¡¢l 

¢c−L …¢ml A¡Ju¡S h¡s−a b¡−Lz A¡¢j ®m±i jÉ¡N¡¢S−el p¡j−el l¡Ù¹¡u HLSe 

j¤−M¡nd¡l£ AÙ» q¡−a ¯p¢eL −L −c¢Mz a¡l q¡−a 1V¡ Hp Hj ¢S J L¡−dy Hm Hj 

¢S ¢Rmz A¡¢j a¡l L¡−R Hm Hj ¢S-V¡ ®Q−u ®eC ’ although evasive but it 

appears inculpatory in nature. No evidence appears that his 

confession was obtained by coercion or by way of undue 

influence. P.W.320, the confession recording Magistrate 
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certified it as voluntary. It finds corroboration by the testimony 

of P.W.29. The confession of the appellant being true and 

voluntary it can solely be based for the impugned order of 

conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abdul Based 

(C.S.A.522) stated in his confessional statement- 

“A¡¢j p¡j−e e¡ ¢N−u 44 Hl p¡j−e ¢c−u ®L¡−a k¡Cz ®L¡−a ®L¡e AÙ» 

f¡C e¡Cz Q¡¢l ¢c−L …¢ml A¡Ju¡S h¡s−a b¡−Lz A¡¢j ®m±i jÉ¡N¡¢S−el 

p¡j−el l¡Ù¹¡u HLSe j¤−M¡nd¡l£ AÙ» q¡−a ¯p¢eL −L −c¢Mz a¡l q¡−a 

1V¡ Hp Hj ¢S J L¡−dy Hm Hj ¢S ¢Rmz A¡¢j a¡l L¡−R Hm Hj ¢S-V¡ 

®Q−u ®eCz A¡¢j JM¡e ®b−L h¡p¡u Q−m A¡¢pz A¡¢j h¡p¡u H−e ¢el¡fc 

f¢Sn−e AÙ» ®l−M ¢cCz  ¢LR¤re fl A¡e¤j¡¢eL 12.00V¡l ¢c−L A¡j¡l Ù»£ 

A¡j¡l ®R−m−L ¢e−u h¡C−l Q−m k¡uzA¡¢j h¡p¡u b¡¢Lz påÉ¡ fkÑ¿¹ h¡p¡−a 

b¡¢Lz påÉ¡ A¡e¤j¡¢eL 6.45-7.00V¡l ¢c−L j¡C−L ®O¡oe¡ ö¢e l¡−a 

A¡¢jÑ HÉ¡V¡L Ll−hz ®L¡u¡VÑ¡l Hm¡L¡l ¢ej¡eÑ¡d£e fÐbj am¡l ¢e−Q A¡¢j 

A¡nÊu ®eCz A¡¢j l¡a 10.00 V¡l ¢c−L h¡p¡u H−p O¤j¡Cz A¡e¤j¡¢eL 

pL¡m 9.00V¡l 26/02/09 a¡¢l−M O¤j ®b−L E¢Wz a¡lfl A¡¢j 

9.15¢j¢e−V A¡¢j f¤el¡u ¢ej¡Ñe¡d£e ¢h¢ôw Hl ¢eQam¡l R¡−c 

k¡CzA¡e¤j¡¢eL 2.00-2.15 V¡ pju A¡¢j ®L¡−a AÙ» Sj¡ ®cC 24 

l¡C−gm hÉ¡V¡¢mu¡−ez’’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.29 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 29 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 29 deposed- 

“e¨vUvwjq‡b wmwoi ¸ovq Avm‡j †R.wm.I †kL Avkivd Avjx I †R.wm.I 

†kL Avkivd Avjx g„av‡K †K ‡Kvb Awdmvi n‡e Zv wb‡q †Mvjgv‡j wjß 

†`wL| †kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM 

G‡mwQj wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv 

hv‡e bv| ZLb Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I 
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my‡e`vi †gRi †Mvdivb gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey 

Zv‡ni, nvwej`vi kvnveDwÏb, wmcvnx Bgivb †PŠt, wmcvnx AvwRg 

cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§` wmcvnx Avt iwng, wmcvnx bvwRi 

û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx ksKi, j¨vÝ bv‡qK 

gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI A‡b‡K A ¿̄ 

mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.523 Sepoy/63720 Md. Raihan Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.448 Naik Asst. Munshi Farid Ahmed and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused-  

Sepoy /61539 Md. Zillur Rahman(C.S.A.207). 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 448 Naik Assistant Munsi Farid Ahmed deposed that 

on 25.02.009 he was in Darber. He came out from Darber when 

violence took place he came out from Darber at gate No.5 and 
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took shelter at 3rd floor of 44 Battalion. At 10.00/ 10.30 on the 

night he came to see the appellant 63720 Raihan, 75336 Saidur 

with arms. Afterwards he came back to M.I room. 

................................................................................. 

In cross-examination, he stated that he deposed before I.O. 

on 02.04.2009 in New Market Police Station Case. At the 

instance of violence in Darber he came back to M.I. room of 44 

Battalion and remained there. He deposed before I.O. that he 

saw the accused on 26.02.2009. He joined in Peekhana on 

15.01.2009. He was an office assistant. He denied the suggestion 

that he deposed falsely being tutored and that he did not see the 

accused with arms. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.448 on 02.04.2009. 

P.W.448 referred the case reference as New Market Case No.9 

dated 06.04.2009. It happened wrongly. He deposed before him 

that for the cause of back pain and close of the gate he could not 

left Peekhana on 25.02.2009 and remained in M.I. room of the 

Battalion and on the following morning he left Peekhana and 
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moved towards family quarters. He also deposed before him 

that on 26.02.2009 he went to his residence by leaving 

Peekhana crossing over the wall. He did not implicate in the 

case Alamgir Hossain (71692) and Mahfuzul Karim (71349). 

He arrested them but not sent up in C.S. He denied the 

suggestion that he created the statement of P.W.448 in his own 

way and that implicated some body in the case and not sent up 

others.  

The confession of the co-accused Sepoy Md. Jillur 

Rahman (C.S.A.207), runs as under- 

“96 p¡−ml 27 ®n S¤e a¡¢l−M BDR H i¢aÑ qCz 2005 p¡−ml 16 Cw 

®p−ÃVðl a¡¢l−M ¢fmM¡e¡u 44 l¡C−gm hÉ¡V¡¢mu−e ®k¡Nc¡e L¢lz 

Bf¡−lne X¡m i¡−a 6/7 j¡p ¢XE¢V L−l¢Rz ®no h¡l B−l¡ V¡L¡ f¡Ju¡l 

Lb¡ ¢Rm ¢L¿º f¡C e¡Cz pwpc ¢ehÑ¡Q−e ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 

25/02/09 a¡¢l−M hÉl¡−LC ¢Rm¡jz B¢j V¡–¤¤−n¡l pcpÉ ¢Rm¡jz Bj¡−cl 

hÉ¡l¡L clh¡l qm ®b−L 
1
2  ¢Lx ¢jx c§−lz 25/2/09 a¡¢lM 9.30/9.45 

O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u B¢j pq V¡–¤−n¡l pcpÉhª¾c 

OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l q−ml ¢cL q−a ®c±¢s−u BDR 

pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR 
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pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L ®LE b¡L−h e¡, ®L¡a ®b−L j¡œ 

e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em 

mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ 

j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j 

HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m −eCz ®L¡−al ph a¡m¡ ®M¡m¡ 

¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz ®L¾cÐ£u i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u 

f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 11
1
2 V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l 

J ¢ia−l 5/7 S−el m¡n ¢Rmz ¢ia−l f−s b¡L¡ m¡−nl j−dÉ L−ZÑm 

j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz clh¡l q−ml ®ØV−Sl 5/7 q¡a c§−l 

HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz JM¡e ®b−L hÉ¡l¡−L Bp¡l f−b 

15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz 18 hÉ¡−V¢mu¡−el 

¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ ®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, 

¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» q¡−a ®c¢Mz påÉ¡l fl p¤−hc¡l 

Cpq¡L (pcl hÉ¡V¡x) Hhw p¤−hc¡l B¢lg (pcl hÉ¡V¡x) Bj¡−cl ®L¡−a 

®k¡N ®cu Hhw ®S¢pJ ®L¡u¡VÑ¡l ¢eLV ¢XE¢V Ll¡l SeÉ h−mz p¡l¡l¡a 

¢XE¢V L¢lz 26/2/09 a¡¢lM c¤f¤−ll ¢c−L DAD ®a±¢qc j¡C−L h−me 

c¤'V¡l j−dÉ AÙ» Sj¡ ¢c−a q−hz B¢j ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l AÙ» 

Sj¡ ®cCz ®jSl q¡¢hmc¡l …¢m Sj¡ ®euz ¢hL¡m p¡−s 8 V¡l ¢c−L ¢p¢im 

fÉ¡¾V n¡VÑ f−s ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf¢L−u f¡¢m−u k¡Cz 
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®N¡f¡mN−” nÄöl h¡s£−a k¡Cz 26/2/09 a¡¢lM l¡a L¡¢V−u ®j¡h¡CmV¡ 

Ù»£l q¡−a ¢c−u 27/2/09 a¡¢l−M Y¡L¡u Q−m B¢pz 28/2/09 a¡¢lM 

®k¡Nc¡−el ®O¡oe¡ ®f−u  4ew ®N−V B¢pu¡ ¢l−f¡VÑ L¢l Hhw 3/4/09 

a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz 23/4/09 a¡¢l−M f¤¢mn ®NËç¡l L−lz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 448 does not bear any 

substance. There is no specification where he saw the appellant. 

He deposed that he attended Darbar and came out therefrom 

and moved towards at gate No.5 and thus his further claim of 

remaining on 3rd floor of 44 Battalion on the night  and see the 

appellant therefrom inspires no confidence. His testimony 
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appears vague, unspecified and unreliable. It does not disclose 

any offence committed by the appellant as alleged under 

Section 382 of the Penal Code. The confession of the co-

accused finds no corroboration by any other witness and thus it 

can’t be taken into consideration against the appellant. Co-

accused referred the name of Sepoy Raihan without any other 

particulars. There are number of BDR person name Raihan such 

as C.S.46, 756; non sent up accused in serial No.65, 105, 1097. 

So it is not clear that co-accused Sepoy Md. Zillur Rahman 

implicated the appellant by his confessional statement.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 



 

 

8140 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 448 is an eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw the appellant 

with arms. He was cross-examined on behalf of the appellant 

but his testimony remains unassailed, untainted and 

unembellished. The testimony of P.W.448 thus remains 

reliable, creditable and trustworthy. It is evident that he took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. From the confessional statement 
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of  co-accused Zillur Rahman it appears that the appellant took 

up arms. His above confessional statement finds corroboration 

by P.W.448 and bears substance as per Section 30 of the 

Evidence Act.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy Zillur Rahman (C.S.A. 207) stated in 

his confessional  statement- 

“Bjl¡ q¡¢hmc¡l ®lS¡Em mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ 

¢l−em Q¡Lj¡, ¢pf¡q£ j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e 

®L¡−a ¢N−u AÙ» ®eCz B¢j HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m 

−eCz ®L¡−al ph a¡m¡ ®M¡m¡ ¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

P.W. 448 saw him with arms, in unlawful assembly and 

to active participate in the occurrence in furtherance of their 

common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 448 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 448 deposed-  

‘44 e¨vUvwjq‡b Z„q Zvjvq Ae ’̄vb †bB| ivwÎ 10/10 1/2 Uvq 63720 

ivqnvb, 75336 mvB ỳj‡K A ¿̄ mn †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.536 Sepoy/73345 Md. Jillur Rahman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.116 Lance Naik Md. Abdur Rahman 

 P.W.360 A.F.M. Ismail Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 
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his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 

4275 Subeder Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, 

Habilder 34575 Shabuddin, Sepoy 65702 Imran, Sepoy 60658 

Azim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, Sepoy 77805 

Mahbub, Sepoy 59938 Nannu, the apepllant Sepoy 73345 

Zillur, Sepoy 68079  Shahinur, Sepoy 69082 Oshim Chakma, 

Lance Naik 50623 Ekramul Hoque with arms and to talk 

together with agitated mood. ..... ... 

............................................................................ 

In cross-examination on behalf of the appellant, he stated 

that he made his statement before the I.O. correctly. It was 

written as per his statement. His residence was outside Peekhana 

between gate Nos.1 and 5. He denied the suggestion that he went 

to magazine to take arms. He denied the suggestion that he did 

not see the appellant and  that deposed falsely.  
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 P.W.360 A.F.M Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

05.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 680 and his 

signature 680/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 29.07.2009. There is no 

reference when he was brought before him. He denied the 

suggestion that he did not appraise column 5 to the appellant 

and that he did not follow the provisions of law in recording the 

statement and that the appellant did not make statement 

voluntarily and that he did not certify it properly and that he did 

not apply his mind in recording his statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.116 hailed from D company and the appellant hailed 

from Z company but their battalion was same. He examined 

P.W.116  on 05.05.2009 and arrested the appellant on 

29.07.2009. He took the appellant on remand once for 5 days. 
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He denied the suggestion that he obtained the confession of the 

appellant by extortion.  

The confession of the appellant Sepoy Md. Jillur Rahman 

(C.S.A.536), runs as under- 

“B¢j 2005 p¡−m ¢h¢XBl H i¢aÑ qCz ¢h¢iæ ÙÛ¡−e Q¡L¥l£ ®n−o 2008 

p¡−m ¢fmM¡e¡u ¢àa£u cg¡u ®k¡Nc¡e L¢lz Af¡−lne X¡mi¡a LjÑp§Q£−a 

…¢mÙÛ¡−e ®c¡L¡−e L¡S L¢l nai¡N ®lne p¤¢hd¡ B¢jÑl p¡−b ®haei¡a¡l 

pja¡ pj£¿¹ i¡a¡ hª¢Ü, Af−lne X¡m i¡−al V¡L¡ CaÉ¡¢c ¢e−u ¢h¢XBl 

pcpÉ ®cl j−dÉ ®r¡i ¢Rmz B¢j Af¡−lne X¡m i¡−a 5200/- V¡L¡ 

®f−u¢Rz 24/02/09 a¡¢lM j¡ee£u fÐd¡e j¿»£l BNje Efm−r ¢h¢XBl 

pç¡−ql fÉ¡−lX ®cM¡l SeÉ k¡h¡l (Af¡WÉ) NË¡E−ä k¡Cz fÉ¡−lX ®n−o hs 

M¡e¡ ®M−u ¢hnÊ¡j L¢lz ¢h¢XBl pç¡q Efm−r B¢j V¡–¤ ®n¡l e¡VL c−ml 

pcpÉ ¢Rm¡jz påÉ¡ 06.30 O¢VL¡u V¡–¤ ®n¡l fÊ¡L¢Vp H k¡Cz l¡a p¡−s 

cnV¡ fkÑ¿¹ V¡–¤ ®n¡ fÉ¡L¢Vp L¢lz 25/02/09 a¡¢lM pL¡−m 06.30 

O¢VL¡u B¢j fÉ¡¢ƒp Ll−a Bh¡l NË¡E−ä k¡Cz Ae¤j¡e 09.30 O¢VL¡l 

fÉ¡L¢Vp ®n−o m¡C−e Bp¡l pju g¡u¡¢lw Hl në ®n¡e¡ k¡uz aMe B¢j 

m¡C−e H−p h¡bl¦−j m¤¢L−u b¡¢Lz Ae¤j¡e c¤f¤l 12.00 O¢VL¡l pju 

j¡C−L h−m ®k, ®LEC hÉ¡l¡−L b¡L−h e¡z ®L¡−a ¢Nu¡ AÙ»  …¢m ¢e−a 

q−hz B¢j 24 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a k¡Cz ®pM¡−e AÙ» e¡ b¡L¡u 

Y¡L¡ ®L¾cÐ£u ®pƒ−ll ®L¡a q−a f¡C ew- 25 L¡V¢mS l¡C−gm ¢e−u¡ 24 
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l¡C−gm hÉ¡V¡¢mu¡−el m¡C−el ¢fQ−e LÇf¡e£l l¦−jl ¢fR−e AhÙÛ¡e L¢lz 

B¢j j¤−L¡nd¡l£−cl Af¡WÉ A−Ù»l j¤−M HC AÙ» ¢e−a (Af¡WÉ) qCz 

L¡−fÑ¾V¡l l¦−jl ¢fR−e l¡a 8 V¡ fkÑ¿¹ ¢Rm¡jz l¡−œ hÉ¡l¡−L ®Q±¢Ll e£−Q 

¢Rm¡j i−uz 26/02/09 Cw a¡¢lM pL¡−m L¡−Ñf¾V¡l l¦−jl ¢fR−e AhÙÛ¡e 

L¢lz c¤f¤l Ae¤j¡e 12 V¡u Y¡L¡ ®L¾cÐ£u ®L¡−a l¡C−gm Sj¡ ¢cCz ¢hL¡m 

Ae¤j¡e 3/4 V¡l ¢c−L ¢fmM¡e¡ ®b−L f¡m¡Cz 03/03/09 a¡¢lM 

¢fmM¡e¡u ®k¡Nc¡e L¢lz f−l Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of the P.W. 116 does not bear any 

substance to the offence under Section 382 of the Penal Code as 

alleged against the appellant. He claims to see the appellant 
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with arms. P.W. 116 refers the badge No. of as many as 16 

BDR personnel including the appellant which appears unusual 

and unnatural and tutored. Such evidence can’t be relied on. 

The confession of the appellant-‘B¢j 24 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a 

k¡Cz ®pM¡−e AÙ» e¡ b¡L¡u Y¡L¡ ®L¾cÐ£u ®pƒ−ll ®L¡a q−a h¡V ew- 25 Q¡C¢eS 

l¡C−gm ¢e−u¡ 24 l¡C−gm hÉ¡V¡¢mu¡−el m¡C−el ¢fR−e L¡−fÑ¾V¡l l¦−jl ¢fR−e 

AhÙÛ¡e L¢lz B¢j j¤−L¡nd¡l£−cl A−Ù»l j¤−M H~ AÙ» ¢e−a h¡dÉ qC’ is 

exculpatory in nature. He took up arms being threatened. He did 

not make any statement to commit any offence. P.W.654, the 

investigation officer admits that the appellant was taken on 

remand for 5 days. It is apparent that his confession is no more 

but a product of torture and it bears no evidentiary value.  The 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession of the appellant not being true 

and voluntary it can’t be taken into consideration as evidence. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.116 is the eye witness to the occurrence and he saw 

the appellant with arms. P.W.116 identified the appellant duly 
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with the badge No. of the appellant. There is no ambiguity to 

his testimony. It is clear that the appellant took away arms by 

plundering Kote and constituted the offence under Section 382 

of the Penal Code. For the cause of referring badge No. of 

number of persons his evidence can’t be left out of 

consideration.  Although the appellant was taken on remand but 

no evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W. 360, the 

confession recording Magistrate certified it as voluntary-‘Bj¡l 

¢hnÄ¡p ®c¡o ü£L¡l¡¢J² ®üµR¡ fË−Z¡¢ca’. The confession of the appellant 

being true and voluntary it can solely be based for impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Jillur Rahman 

(C.S.A.536) stated in his confessional statement- 

“B¢j 24 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a k¡Cz ®pM¡−e AÙ» e¡ b¡L¡u Y¡L¡ 

®L¾cÐ£u ®pƒ−ll ®L¡a q−a f¡C ew- 25 L¡V¢mS l¡C−gm ¢e−u¡ 24 

l¡C−gm hÉ¡V¡¢mu¡−el m¡C−el ¢fQ−e LÇf¡e£l l¦−jl ¢fR−e AhÙÛ¡e L¢lz 

B¢j j¤−L¡nd¡l£−cl Af¡WÉ A−Ù»l j¤−M HC AÙ» ¢e−a (Af¡WÉ) qCz 
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L¡−fÑ¾V¡l l¦−jl ¢fR−e l¡a 8 V¡ fkÑ¿¹ ¢Rm¡jz l¡−œ hÉ¡l¡−L ®Q±¢Ll e£−Q 

¢Rm¡j i−uz 26/02/09 Cw a¡¢lM pL¡−m L¡−Ñf¾V¡l l¦−jl ¢fR−e AhÙÛ¡e 

L¢lz c¤f¤l Ae¤j¡e 12 V¡u Y¡L¡ ®L¾cÐ£u ®L¡−a l¡C−gm Sj¡ ¢cCz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.116 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 116 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 116 deposed- 

“Avwg Avgvi evmvq hvIqvi Rb¨ 36 e¨vUvwjq‡bi cv‡k c¨v‡iW †mKUi 

†Kv÷ †KvqvU©vi Mv‡W© †cŠQ‡j A‡bK we‡ ª̀vnx‡`i A ¿̄ wb‡q `ievi n‡ji 
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w`‡K †`Š‡o †h‡Z †`wL| Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| 

hviv A ¿̄ †bq Zv‡`i g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| 

JCO 3528 my‡e`vi †gRi †Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL 

Avkivd Avjx, 37323 nvwej`vi RgviZ Avjx 34575 nvwej`vi 

kvnveywÏb, 65702 wmcvnx Bgivb, 60658 wmcvnx AvwRg, 76263 

wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 wmcvnx gvneye, 

59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx kvnxbyi, 

69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.547 Sepoy/70323 Md. Sohrab 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.437 Naik RM Md. Rostam Ahmed 

 P.W.356 A.M. Zulfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W. 437 Naik Rustum Ahmed deposed that on 

25.02.2009 he had is duty on mike in Darber. Darber stated at 

9.00 A.M. He heard firing outside Darber. He came to see BDR 

person to leave Darber. He left Darber and came to sector. He 

heard further firing. Thereafter, he went to gate No.1 and took 

shelter in the Mosque of the hospital. At evening he came back 

to sector. On the following day i.e. on 26.02.2009 he came to see 

the appellant Sepoy Sekandar Sorab, Imdadul Hoque, 

Rajkumar, Sepoy Hedayet and NSub A. Kashem and many other 

with arms. They were saying ÔAwdmvi‡`i nZ¨v bv Kiv ch©š— Zv‡`i hy× 

Pj‡eÕ. He left Peekhana on 26.02.2009 at 3.00 P.M, through gate 

No.1. 

 P.W.356 A.M. Zulfikar Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

06.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 580 and his 

signature 580/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him after remand. He 
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denied the suggestion that the appellant did not make any 

confession and that he certified it wrongly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrest the appellant on 31.07.2009 and took him remand 

for 5 days. The appellant had his confessional statement. Before 

arrested the appellant he recorded the statement of P.W.437 on 

12.04.2009. From 12.04.2009 to 31.07.2009 the appellant was 

in Peekhana. P.W.437 deposed before him that he saw the 

appellant in Sainik mess but he did not specify when he saw the 

appellant in Sainik mess and what arms the appellant had in his 

possession. He denied the suggestion that P.W.437 deposed as 

he tutored and that he obtained the confession of the appellant 

by way of extortion and that he cited P.W.437 under threat and 

compelled him to depose against the appellant.  

The confession of the appellant Sepoy Md. Sohrab 

Hossain (C.S.A.547), runs as under- 

“08/01/09-G UvUy †kvi Rb¨ Avwg wcjLvbvq Avwm| Zvici n‡Z 

wbqwgZ wZb †ejv c¨vKwUm Kwi Ges wmMb¨vj †m±‡ii wZbZjvq †i‡÷ 

_vwK| Avgvi †Kvb KvR wQj bv| mKvj Abygvb 9.30 Gi w`‡K nVvr K‡i 
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wPj−vevj−v ïwb| wKQy¶b ci ¸wji kã cvB| nvwej`vi Av‡bvqvi `iRv 

eÜ K‡i w`‡Z e‡jb| Avgiv `iRv eÜ K‡i †d¬v‡i ï‡q _vwK| 36 

ivB‡dj e¨vUvwjq‡bi mvg‡b n‡Z gvB‡K mevB‡K A ¿̄ wb‡Z ejv nq| A ¿̄ 

Qvov KvD‡K cvIqv †M‡j ¸wj Kiv n‡e| Avwg Avgvi miKvix †cvlvK 

K‡i 36 ivB‡dj e¨vUvwjq‡bi †Kv‡Z hvB| †Kv‡Zi mvg‡b 20/25 wU 

ivB‡dj c‡i _vK‡Z †`wL| Avwg GKwU ivB‡dj Ges 25 ivDÛ ¸wj wb‡q 

Avgvi jvB‡bi bx‡P Avm‡j Avwg wmcvnx ZwiKzj, wmcvnx †iRvDj Ges 

wmcvnx †m‡K›`vi‡K †`wL| mÜ¨vi ci jvB‡b D‡V iv‡Î _vwK| 26/02/09 

G 7.00/8.00 Gi w`‡K 36 ivB‡d‡ji †Kv‡Z A ¿̄ Rgv †`B| c‡i 

jvB‡b G‡m wmwfj †W«m cwo| †ejv Abygvb 2.30 Gi w`‡K wmMb¨vj 

‡m±‡ii cwðg cv‡k¦©i Iqvj UcKvBqv cvjvBqv hvB| 01/03/09- G 

miKvix †NvlYvq wcjLvbvq Avwm Ges 03/03/09-G wcjLvbvi ‡fZ‡i 

cÖ‡ek Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.437 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. He claims to see 

the appellant merely with arms on the next day on 26.02.2009. 

His above evidence appears vague and unspecified and such 

evidence can’t  be relied on. Besides, his identification to the 

appellant is not proper. He did not refer the Battalion and badge 

No. of the appellant. Two other BDR persons named Sohrab in 

Serial No.297, 1443 have not been sent up in C.S.  The 

confession of the appellant –‘36 ivB‡dj e¨vUvwjq‡bi mvg‡b n‡Z 

gvB‡K mevB‡K A ¿̄ wb‡Z ejv nq| A ¿̄ Qvov KvD‡K cvIqv †M‡j ¸wj Kiv n‡e| 

Avwg Avgvi miKvix †cvlvK c‡i 36 ivB‡dj e¨vUvwjq‡bi †Kv‡Z hvB| †Kv‡Zi 

mvg‡b 20/25 wU ivB‡dj c‡o _vK‡Z †`wL| Avwg GKwU ivB‡dj Ges 25 ivDÛ 

¸wj wb‡q Avgvi jvB‡bi bx‡P Avm‡j Avwg wmcvnx ZwiKzj, wmcvnx †iRvDj Ges 

wmcvnx †m‡K›`vi‡K †`wL’ appears exculpatory in nature. He took up 

arms and ammunition being threatened. P.W. 654 admits that 
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the appellant was taken on remand for 5(five) days. It is 

apparent that his  confession is no more but a product of torture.  

P.W.356, the confession recording Magistrate also failed to 

certify to it’s voluntariness. The confession not being true and 

voluntary it can’t be taken into consideration as evidence to 

support the impugned order of conviction and sentence to the 

appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.437 is the eye witness to the occurrence. He saw the 

appellant with arms. It is clear that he took up arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. He was thoroughly cross-examined but his 

evidence could not be embellished or shaken in any way. The 

confession of the appellant appears evasive but inclupatory in 

nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.356, the confessional 

recording Magistrate duly certified it as voluntary. It finds 
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corroboration by the testimony P.W.437. The confession being 

voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Sohrab Hossain 

(C.S.A.547) stated in his confessional statement- 

“36 ivB‡dj e¨vUvwjq‡bi mvg‡b n‡Z gvB‡K mevB‡K A ¿̄ wb‡Z ejv 

nq| A ¿̄ Qvov KvD‡K cvIqv †M‡j ¸wj Kiv n‡e| Avwg Avgvi miKvix 

†cvlvK K‡i 36 ivB‡dj e¨vUvwjq‡bi †Kv‡Z hvB| †Kv‡Zi mvg‡b 

20/25 wU ivB‡dj c‡i _vK‡Z †`wL| Avwg GKwU ivB‡dj Ges 25 

ivDÛ ¸wj wb‡q Avgvi jvB‡bi bx‡P Avm‡j Avwg wmcvnx ZwiKzj, wmcvnx 

†iRvDj Ges wmcvnx †m‡K›`vi‡K †`wL| mÜ¨vi ci jvB‡b D‡V iv‡Î 

_vwK| 26/02/09 G 7.00/8.00 Gi w`‡K 36 ivB‡d‡ji †Kv‡Z A ¿̄ 

Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.437 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 437 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 437 deposed- 

“mÜvi ci †m±‡i P‡j Avwm| c‡ii w`b 26/2 mKv‡j ˆmwbK †g‡Q 

wmcvnx †mKv›`vi †Qvnive, Bg`v ỳj nK, ivRKzgvi wmcvnx †n`v‡qZ I bvt 

my‡e`vi Avt Kv‡kg mn A‡bK‡K A ¿̄ mn †`wL| Zviv ej‡ZwQj †mbv 

Awdmvi‡`i nZ¨v bv Kiv ch©šÍ Zv‡`i hy× Pj‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.548 Sepoy/59505 Md. Sakander Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.437 Naik RM Md. Rostam Ahmed 

 P.W.320 Shamima Parveen, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 437 Naik Rustum Ahmed deposed that on 

25.02.2009 he had is duty on mike in Darber. Darber stated at 

9.00 A.M. He heard firing outside Darber. He came to see BDR 

person to leave Darber. He left Darber and came to sector. He 

heard further firing. Thereafter, he went to gate No.1 and took 

shelter in the Mosque of the hospital. At evening he came back 

to sector. On the following day i.e. on 26.02.2009 he came to see 

the appellant Sepoy Sekandar Sorab, Imdadul Hoque, 

Rajkumar, Sepoy Hedayet and NSub A. Kashem and many other 

with arms. They were saying Ô‡mbv Awdmvi‡`i nZ¨v bv Kiv ch©š— Zv‡`i 

hy× Pj‡eÕ. He left Peekhana on 26.02.2009 at 3.00 P.M, through 

gate No.1. 

In cross-examination on behalf of the appellant, he stated 

that his residence was at Hazaribag beside gate No.1. On the 

night following the day 25.02.2009 he was with uniform and he 

had no talk with anyone during that time. He came to know of 

arrival of Home Minister on the night. Signal sector and work 

shop were in the same building. In the lab there were signal 
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equipments. The key of the lab was in his custody. Nobody took 

key of lab from him. He did not try to go to his residence on 

25.02.2009. He denied the suggestion that he had participation in 

the rebellion and that he deposed falsely. 

P.W.320 Shamima Parveen, Magistrate deposed that the 

appellant was brought before her on 06.08.2009 at 1.00 P.M. 

She provided her 3 hours for reflection and appraised column 5 

to the appellant. The appellant made his statement voluntarily. 

She identified the confessional statement of the appellant as 

exhibit 298 and her signature 298/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that the appellant did not make 

confession voluntarily and that he did not confess of 

committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.437 did not depose before him that he saw the 

appellant in Sainik mess at morning.  

The confession of the appellant Sepoy Md. Sakander Ali 

(C.S.A.548), runs as under- 
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“Avwg LvMovQwoi evMvQwo e¨v‡Uwjqvb †_‡K we.wW.Avi mßvn Dcj‡¶ 

XvKvq Avwm| 24/2/09 ZvwiL Avwg cÖavb gš¿xi c¨v‡i‡W Ask MÖnb Kwi| 

25/2/09 ZvwiL mKvj wbR jvB‡b wQjvg| mKvj 9.30 wgwb‡U e¨viv‡Ki 

wb‡P †PPv‡gwPi kã cvB| Avwg eviv›`vq G‡m †`wL   wb‡P †jvKRb 

†`Šov‡`Šwo Ki‡Q| wKQy¶b ci 01 Uv ¸wji kã cvB| jvB‡bi †fZ‡i 

P‡j hvB| wKQy¶‡bi g‡a¨ ïwb gvB‡K ej‡Q BDwbdig c‡o wb‡P †b‡g 

A ¿̄ wb‡Z A ¿̄ Qvov †c‡j †g‡i †dj‡e e‡j eL‡Z _v‡K| Avwg jvB‡bi 

†fZi †PŠwKi wb‡P cjvBqv _vwK| mKvj 11.00 Uvi w`‡K wb‡P bvwg| 

gy‡Lvk cov ˆmwbKiv `vovB‡Z _v‡K| Avwg †Kv‡Z wMqv †`wL        

†Kv‡Zi mvg‡bi eviv›`vq GKwU ivB‡dj cov| Avwg ivB‡djwU   Zy‡j 

†bB| †Kvb ¸wj †bB bvB| ivB‡djUv wbqv wb‡Ri jvB‡b  Avwm| †jd 

w`‡q ivB‡dj †X‡K mvivw`b mvivivZ jvB‡b _vwK|  26/2/09 ZvwiL   

mKvj    Abygvb 9.00 Uvq Avwg †Kv‡Z hvB| †KvZ eÜ wQj| †Kv‡Zi 

eviv›`vq   A ¿̄ †i‡L Avwm| Avwg Zvici wmMbvj e¨viv‡Ki †cQb w`‡q 

†`qvj Uc‡K P‡j hvB| 1/3/09 ZvwiL                           

miKvix †Nvlbv ï‡b 4bs †M‡U Avwm| 3/3/09 ZvwiL wcjLvbvq cÖ‡ek 

Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-
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appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.437 does not bear any 

substance to constitute  any offence under section  382 of the  

Penal Code as alleged against the appellant.  He claims to see 

the appellant merely with arms on the next day on 26.02.2009. 

His above evidence appears vague and unspecified and such 

evidence can’t be relied on. Besides, his identification of the 

appellant is not proper. He did not refer the Battalion and badge 

No. of the appellant. There was another BDR person named 

Sepoy Sekender who has not been sent up in serial No. 1088.  

The confession of the appellant –‘ mKvj 11.00 Uvi w`‡K wb‡P bvwg| 

gy‡Lvk cov ˆmwbKiv `vovB‡Z _v‡K| Avwg †Kv‡Z wMqv †`wL        †Kv‡Zi 

mvg‡bi eviv›`vq GKwU ivB‡dj cov| Avwg ivB‡djwU   Zy‡j †bB| †Kvb ¸wj 
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†bB bvB| ivB‡djUv wbqv wb‡Ri jvB‡b  Avwm’ appears exculpatory in 

nature. He took up arms being threatened. It is merely 

statement. He did not admit of his culpability to any offence. 

The confession of the appellant not being true and voluntary it 

bears no evidentiary value. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.437 is the eye witness to the occurrence. He saw the 

appellant with arms. It is clear that he took up arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. The confession of the appellant appears 

evasive but inclupatory in nature. No evidence appears that his 

confession was obtained under coercion or by way of undue 

influence.  P.W.320, the confessional recording Magistrate duly 

certified it as voluntary. It finds corroboration by the testimony 

of P.W.437. The confession being voluntary and true it can 

solely be based for the impugned order of conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Sakander Ali 

(C.S.A.548) stated in his confessional statement- 
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“Avwg †Kv‡Z wMqv †`wL  †Kv‡Zi mvg‡bi eviv›`vq GKwU ivB‡dj cov| 

Avwg ivB‡djwU   Zy‡j †bB| †Kvb ¸wj †bB bvB| ivB‡djUv wbqv wb‡Ri 

jvB‡b  Avwm| †jd w`‡q ivB‡dj †X‡K mvivw`b mvivivZ jvB‡b _vwK|  

26/2/09 ZvwiL   mKvj    Abygvb 9.00 Uvq Avwg †Kv‡Z hvB| †KvZ 

eÜ wQj| †Kv‡Zi eviv›`vq   A ¿̄ †i‡L Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.437 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 437 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 437 deposed- 



 

 

8193 

“mÜvi ci †m±‡i P‡j Avwm| c‡ii w`b 26/2 mKv‡j ˆmwbK †g‡Q 

wmcvnx †mKv›`vi †Qvnive, Bg`v ỳj nK, ivRKzgvi wmcvnx †n`v‡qZ I bvt 

my‡e`vi Avt Kv‡kg mn A‡bK‡K A ¿̄ mn †`wL| Zviv ej‡ZwQj †mbv 

Awdmvi‡`i nZ¨v bv Kiv ch©šÍ Zv‡`i hy× Pj‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.551 Sepoy/58837 Md. Mamunur 

Rashid.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Havilder Md. Safiquzzaman 

 P.W.100 Sepoy Md. Habibur Rahman and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement the of co-

accused –  

Signal Abul Bashar (C.S.A.36 ) 

Sepoy Sheikh Faruk Ahmed (C.S.A.542 ) 

Habilder Lutfur Rahman(C.S.A. 579) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 Md. Safiquzzaman depsoed that he was in the 

Sainik mess. He heard firing at 9.30 A.M. At about 10.45 A.M. 

Lt. Col.  Anowar came to ABC mess.  Later on, some armed 
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BDR personnel took him away. On that day, from morning to 

evening he came to see Naik Bari, the appellant Sepoy 

Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, 

Sepoy Moyazzem, Ekramul, Jahangir, Habilder Sahidul, Lance 

Naik Ekramul, Sepoy Shah Alam, Sepoy Golam Sahin, Sepoy 

Almas, A. Jalil, Jakaria, Enamul, Shafiqul and Najmul Sikder 

with arms. He also saw some of them to make firing.  

In cross-examination on behalf of the appellant he stated 

that he was in charge of Sainik Mess-Commander. I.O did not 

take any such paper from him. On 25.02.2009 he was in A.B.C 

Sainik-mess from morning to evening. He  did not go outside 

Sainik-mess. He deposed before I.O on 09.08.2009. He denied 

the suggestion that he was taken in the custody of army. He 

admitted that he was in police custody. He did not depose 

before. I.O. where and in what manner he saw the accused. He 

denied the suggestion that he deposed falsely. 

P.W. 100 Sepoy Md. Habibur Rahman deposed that 

before 25.02.2009 the commander of 13 Battalion was Lt. Col. 

Sultan. While he was going to Darber at the instruction of 

commander he heard firing from Darber. It was 9.30 A.M. He 
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came back to soldiers Barak and contacted with Lt. Col. 

Furkan, Lt. Col. Tarek, Lt. Col. Kazi Sharif. They suggested 

him to go outside. Coming out from Barak he came to see 

Habilder Shahidul (43968), Naik Bari Sarker (38871), Lance 

Naik Ekramul (39127), Driver Gias Uddin (5261) with arms. At 

gate No.1 he also came to see Sepoy Jahangir (58147), the 

appellant Sepoy Mamunur Rashid (58837), Shah Alam 

(65377), Sepoy Rezaul (73373) with arms. They were looking 

for army officers. He left Peekhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that mobile number of Lt. Col. Forkan, Lt. Col. Taher and Lt. 

Col. Sharif were Nos.01730089931, 01711456805, 

01714460320 respectively and his mobile No.01724932942. On 

25.02.2009 he left Peekhana at the instruction of aforesaid 

officer. Before leaving Peekhana he was in the Barak. He 

cannot say whether Sepoy Rezaul was the Moazzem of Mosque 

and that he deposed falsely.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 03.08.2009 and took him 
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remand for 6 days. P.W.53 did not specify in his 161 statement 

when he saw the appellant.  He recorded the statement of 

P.W.100 on 03.03.2009. He did not specify when and where he 

saw the appellant. He did not depose that he saw the appellant 

coming out from the Line and that afterwards he reached at gate 

No.1. 

The confessional statement of co-accused Signal Abul 

Bashar (C.S. 36) runs as under- 

“B¢j ¢fmM¡e¡ÙÛ BDR −qX ®L¡u¡VÑ¡−l 13 l¡C−gm hÉ¡−V¢mu¡−e 

Ju¡l−mp Af¡−lVl ¢qp¡−h c¡¢uaÅ f¡me L¢lz 2009 p¡−ml C−Ù¹j¡l 

fl¢ce ¢pf¡q£ LÓ¡LÑ jDe Bj¡−L h−m a¥¢j ¢L C−Ù¹j¡ ¢XE¢Vl V¡L¡ f¡CR? 

B¢j h¢m f¡C e¡Cz aMe ®p h−m Bj¡−cl V¡L¡ B¢jÑl¡ j¡Cl¡ ¢cu¡−R Hhw 

Bj¡−cl Af¡−lne X¡m i¡−al V¡L¡J Lj ¢c−u−Rz 

−éh¤u¡l£ j¡−pl fÐbj¢c−L påÉ¡l pju mÉ¡¾p e¡−uL ¢pNeÉ¡m jÉ¡e 

S¡L¢lu¡ Bj¡−L h−m ®k, ""®a¡j¡l ph ¢hf−cl pju B¢jp¡−b b¡¢L a¥¢j 

¢L Bj¡l p¡−b b¡Lh¡?'' B¢j l¡S£ qCz f−l öœ²h¡l B¢j¢pNeÉ¡mjÉ¡e 

S¡L¡¢lu¡ J mÉ¡¾p e¡−uL n¡j£j L¡e¡l Q−l k¡Cz n¡j£j e¡Ù¹¡ Ll−a ®N−m 

S¡L¡¢lu¡ Bj¡−L hm Bj¡l ®R−m−L BDR ú¥−m i¢aÑ L¢l e¡Cz Bjl¡ 

fÐ¢a−l¡d N−s a¥mhz a¥¢j Bj¡−cl p¡−b b¡Lh¡z 1/2 ¢ce fl B¢jjDe J 

S¡L¡¢lu¡−L HL−œ Lb¡ hm−a ®c¢Mz 2 ¢ce fl S¡L¡¢lu¡ JÙ¹¡c Bj¡−L 
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®j¡h¡Cm L−l X¡−L Hhw h−m HLV¡ L¡S Bjl¡ Llhz clh¡l q−m Bjl¡ 

c¡¢h c¡Ju¡ ¢e−u BlS Llh Hhw e¡ j¡e−m D.G, D.D.G J AeÉ 

A¢gp¡l−cl ¢SÇj£ Llhz iu f¡Cu J e¡ Bj¡−cl p¡−b Ef−ll hs hs 

®m¡L B−Rz DAD q¡¢hh, DAD S¢mm B−R Lb¡ hmh¡ e¡¢L? B¢j 

aMe e¡ h−m m¡C−e Q−m B¢pz 

5/6 ¢ce fl mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bjl j¡−ul ¢Q¢Lvp¡l SeÉ 3 q¡S¡l 

V¡L¡ d¡l ®cu Hhw Hl Bd¡ O¾V¡ flC ®p V¡L¡ ®p ®gla −euz 

2/3 ¢ce fl S¡L¡¢lu¡ Bj¡−L p¡−b b¡L¡l SeÉ h−m Aaxfl Na 

23/2/09 Cw a¡¢lM pL¡m 7 V¡l pju S¡L¢lu¡ Bj¡−L h−m, ""l¡−œ 

Bj¡l HLV¡ f¡¢VÑ B−R a¥¢j ¢L k¡h¡ Bj¡l p¡−b''z B¢j l¡S£ e¡qC−m 

S¡L¡¢lu¡ Bj¡−L a¡l ¢XE¢V L−l ¢c−a h−mz I ¢ceC 2V¡l pju ¢pf¡q£ 

jDe Bj¡−L X¡−L Hhw h−m ""BS−L påÉ¡l pju HLM¡−e k¡Ch¡''? B¢j 

h¢m påÉ¡ 6.30 ¢j¢e−V Bj¡l ¢XE¢V B−Rz 

Na 24/02/09 Cw a¡¢lM pL¡m 7 V¡ ®b−L ¢hL¡m 5 V¡ fkÑ¿¹ fÐd¡ej¿»£l 

BNje Efm−r VIP −N−Vl XÊ¡Ci¡l J l¡e¡l−cl e¡Ù¹¡ M¡Ju¡−e¡l 

hÉ¡f¡−l Bj¡−cl e¡−uh p¤−hc¡l g¡l¦L Hl ®ea«aÅ 8 Se c¡¢uaÅ f¡me 

L¢lz I ¢ce l¡−œ mÉ¡¾p e¡−uL S¡L¡¢lu¡ Bj¡−L ®g¡e ¢c−u h−m V¡L¡ 

¢eh¡ e¡? Bj¡l p¡C−Lm ¢eu¡ ®a¡j¡l i¡h£l L¡R ®b−L V¡L¡ ¢eu¡ Bp 

B¢j ®g¡e L−l ¢c¢µRz ®p ®a¡j¡−L V¡L¡ ¢c−h J HLV¡ Q¡¢h ¢c−hz I 

Q¡¢hV¡ jDe−L ¢ch¡z jDe 5 ew ®N−Vl h¡¢q−l B−Rz 
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B¢j aMe S¡L¡¢lu¡l h¡p¡u k¡Cz S¡L¡¢lu¡ i¡h£ Bj¡−L 3 q¡S¡l V¡L¡ J 

HL¢V Q¡¢h ®cuz ®p Bj¡−L Q¡¢hV¡ ¢c−u HL¢V l¦j M¤−m ¢c−a h−mz B¢j 

l¦j M¤−m ®kM¡−e jDe ®L ®c¢Mz jDe Bj¡−L V¡e ¢c−u h¡p¡uz l¦−jl 

¢ial 20/22 Se ®m¡L c¡ys¡−e¡ ¢Rmz  

B¢j ®pM¡−e 13 hÉ¡−V¢mu¡−el ¢pf¡q£ n¡q¡c¡v DAD q¡¢hh, A¯ha¢eL 

mÉ¡¾p e¡−uL n¡q Bmj, ¢pNeÉ¡m jÉ¡e ®p¢mj  (36 l¡C−gm hÉ¡−V¢mu¡e) 

J ¢pf¡q£ jDe R¡s¡J BlJ 15/16 Se −L −cM−a f¡Cz ®kM¡−e BN¡¢j 

25/02/09 Cw a¡¢lM clh¡−l ¢Li¡−h A¢gp¡l−cl ¢S¢Çj Ll¡ q−h acj−jÑ 

f¢lLÒfe¡ q¢µRmz 

BDR q¡pf¡a¡−ml DAD S¢mm p¡−qh−L A−Ù»l à¡¢uaÅ ®cJu¡ quz ¢a¢e 

clh¡l q−ml ®jCe ®N−Vl h¡jf¡−nÄÑ ¢fL B−f L−l AÙ» ¢e−u H−p l¡M−h 

j−jÑ f¢lLÒfe¡ quz Bj¡−L J ®p¢mj−L øÉ¡¢VL ¢pNeÉ¡−ml m¡Ce L¡V 

Bf Ll¡l c¡¢uaÅ ®cJu¡ qC−m B¢j Eq¡−a l¡S£ qC e¡z pcl l¡C−gm 

hÉ¡−V¢mu¡−el RP ®L ®N−Vl à¡¢uaÅ ®cJu¡ qu k¡−a L−l −LE ¢ia−l h¡ 

h¡C−l ®k−a e¡ f¡−l 1ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 36 l¡C−gm 

hÉ¡−V¢mu¡e−L Hhw 3ew ®N−Vl à¡¢uaÅ ®cJu¡ qu 13 ew l¡C−gm 

hÉ¡−V¢mu¡e−Lz 

Eš² ¢j¢Vw H DAD q¡¢hh h−m −k, Bj¡−cl p¡−b Ef−ll ®m−h−ml 

®k¡N¡−k¡N B−Rz ®L¡e pjpÉ¡ q−h e¡z fÔ¡e pgm q−m ph¡C−L f¤lú¡l 

®cJu¡ q−h Hhw hÉ¡wL ®cJu¡ q−hz HC ¢ho−u pjÙ¹ abÉ DAD q¡¢hh, 



 

 

8201 

p¤−hc¡l B−e¡u¡l (13 l¡C−gm hÉ¡−V¢mu¡e) mÉ¡¾p e¡−uL n¡q Bmj J 

S¢ql S¡ea¡ p¤−hc¡l B−e¡u¡l Hl f¤lú¡l ¢hal−el Lb¡ ¢Rm ¢j¢Vw Hl 

HL fkÑ¡−u pcl l¡C−gm hÉ¡−V¢mu¡−el ®L¡e HL RP −L DAD q¡¢hh 

a¡l ®j¡h¡Cm ®b−L Ef−ll ®m−i−ml L¡−l¡ p¡−b Lb¡ h¢m−u ®cuz L¡−l¾V 

e¡ b¡L¡l L¡l−e ¢j¢Vw Bd¡ O¾V¡fl ®no q−u k¡uz 

Na 25/02/09 Cw a¡¢lM pL¡m 8 V¡l pju BHM q¡¢hmc¡l B¢je¤m 

h¡¢n ¢c−u gm Ce Ll¡uz Bjl¡ ph¡C clh¡l q−m k¡Cz D.G j−q¡cu 

hš²hÉ ®cJu¡l HL fkÑ¡−u 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ jDe Hhw 

AeÉ HLSe BDR ®f¡o¡L fl¡ AhÙÛ¡u clh¡l q−ml h¡jf¡−nÄÑl clS¡ 

¢c−u ®ia−l Y¤−L ®S¡−l ¢QvL¡l L−l h ®mz ph¡C 1 ¢j¢e−Vl j−dÉ h¡¢ql 

q−u k¡z a¡−cl 2 S−elC q¡−a Q¡C¢eS l¡C−gm ¢Rmz DG p¡−qh ph¡C−L 

n¡¿¹ q−a h−mez ¢L¿¹¡ ®k k¡l ja f¡¢m−u k¡uz B¢j c¢r−el clS¡ ¢c−u 

®c±−s qm ®b−L ®hl q−u Bj¡l CE¢e−Vl p¤−hc¡l ®jSl ®S¡h¡−ul ®jSl 

L¡jl¦m q¡p¡e (C¾V A¢gp¡l) e¡−uL q¡¢hh, ¢pNeÉ¡m jÉ¡e q¡l¦e H−cl 

L¡−R ¢N−u Bj N¡R am¡u c¡ys¡Cz ®jSl L¡jl¦m Bj¡−cl HLœ L−l 

−eJu¡l ®Qø¡ L−lez aMe clh¡l q−ml Ešl f¡−nÄÑ …¢ml në ö−e e¡−uL 

q¡¢hh L¡jl¦m pÉ¡l−L ®pg Ll¡l SeÉ ®V−e h¡p¡l ¢c−L ¢e−u k¡uz 

B¢j aMe hÉ¡l¡−Ll Ešl ¢c−Ll ®L¡−a …¢ml në ö¢ez c¤f¤l 11 V¡l 

¢c−L B¢j ®c¡a¡m¡l Bj¡l ¢pNeÉ¡m ®ØV¡−ll f§hÑ ®L¡e¡u h−p b¡¢Lz 
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®pM¡−e q¡¢hmc¡l ¢pNeÉ¡m jÉ¡e j¢q E¢Ÿe, e¡−uL Bx q¡¢mj, e¡−uL 

j¢el−cl ®c¢M, e¡−uL q¡¢mj ¢XE¢V−a ¢Rmz 

c¤f¤l 2 V¡l pju B¢j mÉ¡¾p e¡−uL j¢gS¤l lqj¡e, ¢pNeÉ¡m jÉ¡e q¡l¦e 

¢XE¢V öl¦ L¡¢l ®c¡a¡m¡u Vu−m−Vl L¡−R RP q¡¢hmc¡l m¤vfl (13 

l¡C−gm hÉ¡−V¢mu¡e) ®L l¡C−gm pq ®c¢Mz c¤f¤l Ae¤j¡e 2.30 ¢j¢e−Vl 

¢c−L 2 Se ®m¡L j¤M h¡d¡ AhÙÛ¡u Bj¡−cl l¦−j B−p Hhw hs j¡CL 

¢e−u k¡uz a¡−cl HLS−el j¤−M c¡¢s ¢Rm Hhw ®p 13 l¡C−gm 

hÉ¡−V¢mu¡−elz a¡q¡l e¡j ¢pf¡q£ j¡j¤e Hhw a¡q¡l q¡−a Q¡C¢eS l¡C−gm 

¢Rmz AeÉ HLS−el q¡−a SMG ¢Rmz ®p 13  l¡C−gm hÉ¡−V¢mu¡−el 

¢pf¡q£ Bm¡E¢Ÿez k¡h¡l pju Bm¡E¢Ÿe Bj¡l l¦−j ®Q±¢Ll Efl 

SMG ¢V ®l−M j¡CL M¤−m ¢e−u k¡uz 

B¢j aMe Eš² SMG ¢V a¥−m ¢e−u f¡−nÄÑl INT l¦−j VÊ¡w−Ll ¢Qf¡u 

m¤¢L−u ®l−M ¢cCz ¢XE¢V Qm¡L¡m£e ¢hL¡m 4 V¡l pju ®l¢XJ ®jL¡¢eL 

mÉ¡¾p e¡−uL S¡q¡‰£l Bj¡−L ®L¡a ®b−L AÙ» ¢e−u Bp−a hm−m B¢j 

13 ew l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a k¡C Hhw ®L¡e A¿» B¢j ®L¡−a f¡C 

e¡Cz  

Aaxfl påÉ¡ 6.30 ¢j¢e−Vl ¢c−L B¢j e¡−uL ¢Nu¡p ®L ®l−M ¢XE¢V 

aÉ¡N L−l hÉ¡l¡−L k¡Cz aMe ®lne ®ØV¡−ll f¡−nÄÑ ¢pf¡q£ j¢ae (h¡h¤l 

L¡S Lla) Hl L¡−R l¡C−gm ®c¢Mz 10/15  ¢j¢eVfl j¡C−L ¢e−Q e¡j−a 

hm−m B¢j ¢e−Q ®e−j fl¢ce pL¡m  6 V¡ fkÑ¿¹ f¤l¡e LÉ¡¢¾Ve ¢c−u 
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f¡C−fl j−dÉ m¤¢L−u b¡¢Lz e¡Ù¹ M¡Ju¡l pju B¢j 13 l¡C−gm 

hÉ¡−V¢mu¡−el q¡¢hmc¡l n¡¢g−L jVÑ¡lpq ®c¢Mz 

Aaxfl 26/02/09 Cw a¡¢lM q¡¢hmc¡l j¢qE¢ce UHF ®pV ®LÓ¡S Ll−a 

h−õ ph ®pV Bmj¡l£−a Y¤¢L−u ¢LR¤re A−fr¡ L¢lz c¤f¤l 12.30 

¢j¢e−Vl pju Bj¡l m¤L¡−e¡ SMG ¢V 13 l¡C−gm hÉ¡−V¢mu¡−el ®L¡−a 

Sj¡ ®cCz aMe ¢pNeÉ¡m jÉ¡e ®j¡M−mp-®L l¡C−gm Sj¡ ¢c−a ®c¢Mz 

a¡lfl 13 l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ B¢je¤m-®L jp¢S−cl ®L¡e¡u 

l¡C−gmpq ®c¢Mz Ah−n−o ph¡C−L f¡m−a ®c−M B¢jJ q¡pf¡a¡m ®j−pl 

®L¡e¡ ¢c−u Ju¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

 

The confessional statement of co-accused Sepoy Sheikh 

Faruk Ahmed (C.S. 542) runs as under- 

“A¡¢j ¢pf¡q£ −nM g¡l¦L A¡q−jc z ew 64294z A¡¢j 13ew l¡C−gm 

hÉ¡V¡¢mu¡−e ¢fmM¡e¡ 28 pcl cçl LjÑla ¢Rm¡jz 24/02/09Cw a¡¢l−M 

fÐd¡ej¿»£ M¡e¡ M¡Ju¡l ÙÛ¡−e L¡−fÑV ¢hR¡−e¡l c¡¢u−aÅ ¢Rm¡jz 25/02/09Cw 

a¡¢lM  pL¡m 7V¡l pju ¢h HCQ Hj Hl ®ea«−aÅ clh¡l q−ml j¡T¡j¡¢T 

®gÓ¡−l h¢pz pL¡m 9V¡l pju ¢X ¢S j−q¡c−ul clh¡l q−m Ef¢ÙÛa qez 

9V¡l ¢c−L hš²hÉ öl¦ q−m ¢LR¤rZ fl ¢QvL¡l ö−e c¡y¢s−u k¡Cz ph¡C °q 

°Q ö−e ¢QvL¡l Ll−a Ll−a ®h¢l−u k¡−µRz A¡¢j ö¢e −k ¢pf¡q£ jCe ¢X 

¢S p¡−q−hl ¢c−L AÙ» a¡L L−l J ¢QvL¡l L−lz h¡C−l …¢ml në q¢µRmz  
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¢ia−l ®L¡e …¢m q−u¢Rm ¢Le¡  hm−a f¡¢l e¡Cz A¡¢j ¢fR−el f¢ÕQj 

¢c−Ll clS¡ ¢c−u ®hl q−u k¡Cz A¡¢j ®c±¢s−u 13ew l¡C−gm hÉ¡V¡¢mu¡−e 

hÉ¡l¡−L  Q−m A¡¢pz Hje pju ¢LR¤ j¤−M¡nd¡l£ ®m¡L ¢h¢XA¡l ®f¡o¡L 

LÉ¡−j¡ ®N¢‘ f¢l¢qa  AhÙÛ¡u AÙ» ®eJu¡l SeÉ A¡j¡c−l−L …−m L−l iu 

®cM¡uz 3m¡ ®b−L e¡j−a h¡dÉ L−lz A¡¢j e£−Q ®e−j H−p X¡C¢ew q−m 

k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ b¡L¡l f−l A¡j¡l hÉ¢š²Na AÙ» 

l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b ®L¡Çfe£ ®ØV¡−l e¡¢Sl 

A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ quz 

Jl¡J AÙ» ®euz A¡jl¡ ®L¡Çf¡¢e ®ø¡−l m¤¢L−u ¢Rm¡jz p¡l¡l¡a IM¡−eC 

¢Rm¡jz 26/02/09Cw a¡¢lM pL¡m ®hm¡u fÐd¡ej¿»£l i¡oe ö−e ®L¡−a 

AÙ» Sj¡ ®cCz A¡h¡l ®ø¡−l k¡Cz j¡C¢Lw ö¢e ®k 3 ¢Lx ¢jx Hl j−dÉ ®LE 

b¡L−h e¡z aMe ¢p¢im ®f¡o¡−L e¡pÑ ®L¡u¡VÑ¡−ll ¢fRe ¢c−u ®cu¡m 

Vf¢L−u f¡¢m−u ®Xjl¡ Q−m k¡Cz 01/03/09Cw a¡¢l−M plL¡l£ ®O¡oe¡ 

ö−e ¢fmM¡e¡l 4ew ®NC−V A¡¢pz 03/03/09Cw a¡¢lM ®ia−l fÐ−hn L¢lz 

30/07/09Cw a¡¢lM ¢fmM¡e¡ q−a ®NÊga¡l L−lz A¡¢j paÉ p¡rÉ 

¢cm¡jz” 

The confessional statement of co-accused Habilder 

Lutfur Rahman (C.S. 579) runs as under- 

“Na 25/02/09 Cw a¡¢lM pL¡m 7.00V¡l pju ®b−L B¢j hÉ¡V¡¢mu¡−e 

RPNCO Hl ¢XE¢V−a hÉ¡V¡¢mu¡e ®qX ®L¡u¡VÑ¡−l ¢Rm¡jz I ¢ce pL¡m 



 

 

8205 

Ae¤j¡e 9.30 ¢j¢e−Vl pju q−ml ¢c−L …¢ml në ö¢e aMe clh¡l q−ml 

¢cL ®b−L BDR pcpÉl¡ ®c±s¡−c±¢s L−l m¡C−el ¢c−L Bp−a b¡−Lz 

AeÉ¢c−L j¡−W V¡– ®n¡ ®a ¢e−u¡¢Sa BDR pcpÉl¡ AÙ» ¢e−a ®L¡−al 

¢c−L k¡C−a b¡¢L−m I pju 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ n¡q Bmj 

®L j¡¢V L¡V¡l NÉ¡¢ä q¡−a ®L¡−al ¢c−L ®c±−s ®k−a ®c¢Mz ®hm¡ Ae¤j¡e 

10 V¡l pju Eš² n¡q Bmj AÙ» q¡−a m¡C−e B−pz ®pC pju m¡C−el 

¢ial mÉ¡¾p e¡−uL BLhl ¢pf¡q£ j¡j¤e, ¢pf¡q£ Bm¡E¢Ÿe, ¢pf¡q£ 

ChÐ¡¢qj ¢pf¡q£ j¢nEl ®L AÙ» q¡−a ®O¡l¡O¤¢l Ll−a ®c¢Mz aMe m¡C−e 

BlJ 3/4 BDR pcpÉ ¢Rm k¡−cl q¡−a ®L¡e AÙ» ¢Rm e¡z I ¢ce l¡−œ 

B¢j A¢gp ¢h¢ôw Hl 2u am¡u ¢pNÉ¡m Af¡−lV−ll l¦−j ¢Rm¡jz aMe 

®pM¡−e ¢pNeÉ¡m ¢XE¢V−a LjÑla ¢Rm, e¡−uL q¡¢mj, mÉ¡¾p e¡−uL Bh¤m 

L¡m¡j BS¡c, q¡¢hmc¡l j¢qE¢Ÿez 

26/02/09 Cw a¡¢lM pL¡m Ae¤j¡e 7.30 ¢j¢e−Vl pju B¢j 13 l¡C−gm 

hÉ¡V¡¢mu¡−−el RP m¡C−e 3u am¡ ¢h¢ôw Hl e£Q am¡l ®h−Xl Efl 

HL¢V Hp,Hj,¢S Hhw …¢m i¢aÑ 3¢V jÉ¡N¡¢Se ®f−u a¡q¡ ¢eS ®qg¡S−a 

¢eCz Aaxfl B¢j m¡C−e AhÙÛ¡e L¢lz ®hm¡ fÐ¡u 2 V¡l ¢c−L B¢j 13 

l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a Eš² AÙ» J …¢m i¢aÑ jÉ¡N¡¢Se Sj¡ ¢c−u 

m¡C−e H−p ¢p¢im ®f¡o¡L f−l d¤¢fM¡e¡l f¡n ¢c−u Ju¡m Vf−L f¡¢m− u 

k¡Cz HC Bj¡l Sh¡eh¾c£z” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.53 appears vague and 

unspecified. He claims to see the appellant with armed 

rebellions. He did not specify when and where he saw the 

appellant. He did not disclose any offence under Section 382 of 

the Penal Code as alleged against the appellant. His 

identification to the appellant is also not proper. He did not 

refer the Battalion and badge No. of the appellant. The 

testimony of P.W.100 also appears vague and unspecified. He 

did not specify when and where he saw the appellant. His 

reference of badge No. of as many as eight BDR personnel 
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including the appellant appears unusual, unnatural and tutored. 

The confessional statement of the co-accused finds no 

corroboration by any witness and thus it bears no evidentiary 

value.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 



 

 

8208 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 53 and 100 are eye witnesses to the 

occurrence. They both saw the appellant with arms.  P.W.100 

identify him with his badge No. It is clear that the appellant 

took up arms by plundering kote and committed the offence 

under Section 382 of the Penal Code. The confessional 

statements of the co-accused find corroboration by the 

testimonies of P.Ws. 53 and 100 and thus bear evidentiary 

value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused Signal Abul Bashar (C.S. 36) stated in his 

confessional  statement- 

 “c¤f¤l Ae¤j¡e 2.30 ¢j¢e−Vl ¢c−L 2 Se ®m¡L j¤M h¡d¡ AhÙÛ¡u Bj¡−cl 

l¦−j B−p Hhw hs j¡CL ¢e−u k¡uz a¡−cl HLS−el j¤−M c¡¢s ¢Rm Hhw ®p 13 

l¡C−gm hÉ¡−V¢mu¡−elz a¡q¡l e¡j ¢pf¡q£ j¡j¤e Hhw a¡q¡l q¡−a Q¡C¢eS l¡C−gm 
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¢Rmz AeÉ HLS−el q¡−a SMG ¢Rmz ®p 13  l¡C−gm hÉ¡−V¢mu¡−el ¢pf¡q£ 

Bm¡E¢Ÿez” 

Co-accused Sepoy Sheikh Faruk Ahmed (C.S. 542) 

stated in his confessional  statement- 

 “A¡¢j ®c±¢s−u 13ew l¡C−gm hÉ¡V¡¢mu¡−e hÉ¡l¡−L  Q−m A¡¢pz Hje 

pju ¢LR¤ j¤−M¡nd¡l£ ®m¡L ¢h¢XA¡l ®f¡o¡L LÉ¡−j¡ ®N¢‘ f¢l¢qa  AhÙÛ¡u AÙ» 

®eJu¡l SeÉ A¡j¡c−l−L …−m L−l iu ®cM¡uz 3m¡ ®b−L e¡j−a h¡dÉ L−lz A¡¢j 

e£−Q ®e−j H−p X¡C¢ew q−m k¡Cz A¡¢j  X¡C¢ew  q−m ¢Rm¡jz 1O¾V¡ b¡L¡l f−l 

A¡j¡l hÉ¢š²Na AÙ» l¡C−gm ew 489 ®eCz …¢m ®eC e¡Cz A¡j¡l p¡−b ®L¡Çfe£ 

®ØV¡−l e¡¢Sl A¡š²¡l¦‹¡j¡e, ¢pf¡q£ j¡j¤e, ®j¡u¡−‹j, A¡ma¡g Hl p¡−b ®cM¡ 

quz Jl¡J AÙ» ®euz” 

Co-accused Habilder Lutfur Rahman (C.S. 579) stated in 

his confessional  statement- 

“®hm¡ Ae¤j¡e 10 V¡l pju Eš² n¡q Bmj AÙ» q¡−a m¡C−e B−pz ®pC 

pju m¡C−el   ¢ial   mÉ¡¾p   e¡−uL   BLhl   ¢pf¡q£  j¡j¤e,  ¢pf¡q£   

Bm¡E¢Ÿe,  

 ¢pf¡q£ ChÐ¡¢qj ¢pf¡q£ j¢nEl ®L AÙ» q¡−a ®O¡l¡O¤¢l Ll−a ®c¢Mz” 

The confessions of the co-accused finds corroboration by 

the eye witnesses- P.Ws. 53 and 100. The confessional 

statements of co-accused being corroborated by eye witnesses it 
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bears evidentiary value in view of section 30 of the Evidence 

Act.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 100 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  

‘10-45 wgt †jt Kt Av‡bvqvi Avgvi ABC ‡g‡Q c‡i A ¿̄avix wewWAvi 

m`m¨iv Zv‡K Zz‡j wb‡h hvq| H w`b mKvj †_‡K we‡Kj ch©š— Avwg 

hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, 

wmcvnx dvi“K û‡mb, wmcvnx †Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, 

Rvnv½xi, nvwej`vi knx ỳj, j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, 

wmcvnx †Mvjvc kvnxb wmcvnx Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, 

kwdKzj I wmcvnx bvRgyj wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL|  ’ 
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P.W.100 deposed- 

“Avwg †ei n‡Z jvBb †_‡K †ei n‡q †`wL 43968 nvwej`vi knx ỳj, 

38871 bv‡qK evix miKvi, 39127 j¨vÝ bv‡qK BKivg–j, 5261 PvjK 

wMqvm DwÏb‡K km ¿̄ Ae ’̄vq †`wL| c‡i 1 bs †M‡U †cŠwQ‡j 58147 

wmcvnx RvnvsMxi 58837 wmcvnx gvgybyi iwk`, 65377 kvn Avjg, 

73373 wmcvnx †iRvDj‡K km ¿̄ Ae ’̄vq †`wL| Zvnviv †mbv Awdmvi‡`i 

†LvRvLywR KiwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.556 Sepoy/66927 Md. Polash 

Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.67 Habilder Signal Md. Mohiuddin 

P.W.326 Farhana Ferdous, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on at 
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about 9.30 Sepoy Moyeen entered into Darber with arms and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to unit he entered 

into signal Sector. He tried to come to his unit through road. He 

came to see 2/3 hundred BDR personnel on the road. They were 

busy with taking out arms and going towards 13 Battalion and 

around Peekhana. Many of them had arms in their hands. 

Among them he could identify Masum Howlader, Lance Naik 

Ekram, A Bari, Rahmat, Jahangir Alam, Sepoy Najir, Sepoy 

Altafuzzaman, Habilder Sueb, Lokman, Lance Naik Gous 

Uddin, Signalman Bashar, Sepoy Alauddin, Hamid and Hitler. 

The appellant Sepoy Palash of 19 Battalion and Sepoy 

Altafuzzaman compelled him at arms point to use mike of the 

masque. 

In cross-examination on behalf of the appellant, he stated 

that  he can’t say when the appellant was arrested. The 

appellant hailed from 19 Battalion, Feni. He may be attached 

with 13 Battalion. He reiterated that he served with the 

appellant.  He came out from Darbar at 9.34/45 A.M. The 
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appellant had his duty in M.T. branch. He denied the suggestion 

that he did not know the appellant.  

P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

12.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 344 and her 

signature 344/1 series.  

In cross-examination on behalf of the appellant, she 

denied the suggestion that the appellant was not given sufficient 

time for reflection and that she did not appraise anything to the 

appellant and that she did not record the case No. by herself and 

that she did not make his opinion properly and that there is no 

reference when she sent back the appellant to the Jail and that 

she did not follow the provisions of law and that the appellant 

did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 05.08.2009 and took him on 

remand for 5 days. The appellant was attached with 13 
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Battalion from 19 Battalion for Tatoo show. He joined 

Peekhana on 08.01.2009 . He used to reside MT area of 13 

Battalion. P.W.67 hailed from 13 Battalion. He had his posting 

in Peekhana prior to occurrence. He deposed before him where 

he had his residence. P.W.67 did not depose before him that 

prior to 08.01.2009 he served together with the appellant. He 

also did not depose before him when he saw the appellant but 

he deposed before him of taking arms from kote. No TIP was 

held for the appellant. He denied the suggestion that P.W.67 

and the appellant had no familiarity with each other.  

The confession of the appellant Sepoy Md. Polash 

Hossain (C.S.A.556), runs as under- 

“A¡j¡l  e¡j fm¡n ®q¡−pez A¡¢j  ¢h¢XA¡l pcpÉz  f¡a¡ ew 66927z 

A¡¢j  ¢fmM¡e¡ pcl cç−l 19ew l¡C−gm hÉ¡V¡¢mu¡−e  pwk¤š² LjÑla 

¢Rm¡jz  ®ge£−a LjÑla ¢Rm¡jz Y¡L¡ ®pƒ−l L¡S Lla¡jz A¡¢j ¢fmM¡e¡ 

pcl cç−l  A¢gp LÓ¡LÑ ¢qp¡−h LjÑla ¢Rm¡jz  (pwk¤š² f¡a¡) HC A¡j¡l 

Sh¡eh¾c£z ¢hNa  24/02/09Cw a¡¢lM A¡j¡l ¢c−el −hm¡u ®L¡e ¢XE¢V 

¢Rme¡z l¡−a  V¡V¤−n¡−a Awn ®eCz 25/02/09Cw a¡¢lM pL¡m 8V¡l ¢c−L 

f¤l¡ae VÊ¡LöV J ®N¢‘ ¢e−u j¡−W k¡C ®d¡m¡C Ll¡l SeÉz A−e−LC 

f¤l¡ae L¡fs ¢e−u k¡uz ®hm¡ 9V¡l ¢c−L m¡C−e A¡¢pz Ae¤j¡e 20/25 
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¢j¢eV f−l …¢ml në ö¢ez A¡jl¡ m¡C−e ¢Rm¡jz ®N¡m¡…¢ml në h¡s−a 

b¡L¡u A¡j¡−cl Lj¡ä¡l A¡j¡−cl ®hl q−a ®cu e¡Cz −hm¡  12V¡l ¢c−L 

M¡e¡ ®M−a ¢e−Q e¡j−m M¡e¡ qu e¡Cz ®c−M ®gla A¡j¡l f−b HLcm 

j¤−M¡nd¡l£ ¢h¢XA¡l ®f¡o¡L f¢l¢Ra ®m¡L H−p A¡j¡−L AÙ» ¢e−a h−mz 

A¡¢j h¡¢ql hÉ¡V¡¢mu¡−el ®m¡L  h−m AÙ» ¢Q¢e e¡ h−m S¡e¡−m A¡j¡−L 

ýj¢L ¢c−u A−Ù»l j¤−M ®L¡−a ¢e−u k¡u Hhw HL¢V Q¡C¢eS l¡C−gm  ®eCz 

A¡¢j 5/6 ¢j¢eV IM¡−e ¢Rm¡jz Jl¡ Q−m ®N−m A¡¢j AÙ»pq m¡C−e ¢Rm¡jz 

A¡j¡l Lj¡ä¡l AÙ» ®eJu¡l  SeÉ djL ¢c−m A¡¢j a¡−L OVe¡ S¡e¡Cz 

p¡l¡l¡a AÙ»pq m¡C−e ¢Rm¡jz 26/02/09Cw a¡¢lM c¤f¤l 2V¡l ¢c−L AÙ» 

J A¡j¡l L¡−R b¡L¡ 17 l¡Eä …¢m ®L¡−a Sj¡ ®cCz j¤−M¡n d¡l£l¡ 

A¡j¡−L  17 l¡Eä …¢m  ®cuz 26/02/09Cw ®hm¡ 3.30 ¢j¢e−V ¢p¢im  

−f¡o¡−L q¡pf¡a¡m pwmNÀ Ju¡m Vf¢L−u A¡j¡l ®h¡−el h¡p¡ l¡jf¤l¡ Q−m 

k¡Cz  f−l plL¡l£ ®O¡oe¡ ö−e 01/03/09Cw a¡¢lM ¢eS hÉ¡V¡¢mu¡−e 

®ge£−a ®k¡Nc¡e L¢lz −ge£ ®b−L 15/04/09Cw a¡¢lM A¡j¡−L ¢h¢XA¡l 

pcl cç−l ®fÐlZ Ll¡ q−m A¡¢j ®NËga¡l qCz A¡¢j paÉ p¡rÉ ¢cm¡jz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony P.W.67  does not inspire confidence in 

view of the facts of his identification of the appellant among 

200/300 BDR personnel on his way to Line coming out from 

Darbar. Moreover, he identified the appellant as Sepoy Polash 

without his badge No. He claims to see the appellant merely 

with arms. His evidence does not disclose any offence under 

Section 382 of the Penal Code as alleged. The confession of the 

appellant -‘ HLcm j¤−M¡nd¡l£ ¢h¢XA¡l ®f¡o¡L f¢l¢Ra ®m¡L H−p A¡j¡−L 

AÙ» ¢e−a h−mz A¡¢j h¡¢ql hÉ¡V¡¢mu¡−el ®m¡L  h−m AÙ» ¢Q¢e e¡ h−m S¡e¡−m 

A¡j¡−L ýj¢L ¢c−u A−Ù»l j¤−M ®L¡−a ¢e−u k¡u Hhw HL¢V Q¡C¢eS l¡C−gm  ®eC 

’ appears exculpatory in nature. P.W.654, the investigation 

officer admits in his cross-examination that the appellant was 

taken on remand for 5(five) days. The confession of the 

appellant thus apparently appears a product of torture. It finds 

no corroboration. P.W.326, the confession recording Magistrate 
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also failed to certify to it’s voluntariness. The confession not 

being true and voluntary it can’t be taken in to consideration as 

evidence.   

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 67 is the eye witness to the occurrence and he saw the 

appellant with arms. There is no doubt to the identification of 

the appellant. He identified the appellant as of 14 Battalion. He 

further re-affirmed in cross-examination that he served with the 

appellant. The confession of the appellant that he took arms 

finds corroboration by the evidence of P.W. 67. The confession 

recording Magistrate duly certified his confession as voluntary. 

Mere taking on remand does not render the confession 

involuntary. No evidence appears that his confession was 

obtained under coercion or by way of undue influence.  The 

confession of the appellant thus appears voluntary and true and 

it can be taken into consideration as evidence. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Polash Hossain 

(C.S.A.556) stated in his confessional statement- 

“−hm¡  12V¡l ¢c−L M¡e¡ ®M−a ¢e−Q e¡j−m M¡e¡ qu e¡Cz ®c−M ®gla 

A¡j¡l f−b HLcm j¤−M¡nd¡l£ ¢h¢XA¡l ®f¡o¡L f¢l¢Ra ®m¡L H−p 
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A¡j¡−L AÙ» ¢e−a h−mz A¡¢j h¡¢ql hÉ¡V¡¢mu¡−el ®m¡L  h−m AÙ» ¢Q¢e e¡ 

h−m S¡e¡−m A¡j¡−L ýj¢L ¢c−u A−Ù»l j¤−M ®L¡−a ¢e−u k¡u Hhw HL¢V 

Q¡C¢eS l¡C−gm  ®eCz A¡¢j 5/6 ¢j¢eV IM¡−e ¢Rm¡jz Jl¡ Q−m ®N−m 

A¡¢j AÙ»pq m¡C−e ¢Rm¡jz A¡j¡l Lj¡ä¡l AÙ» ®eJu¡l  SeÉ djL ¢c−m 

A¡¢j a¡−L OVe¡ S¡e¡Cz p¡l¡l¡a AÙ»pq m¡C−e ¢Rm¡jz 26/02/09Cw 

a¡¢lM c¤f¤l 2V¡l ¢c−L AÙ» J A¡j¡l L¡−R b¡L¡ 17 l¡Eä …¢m ®L¡−a Sj¡ 

®cCz j¤−M¡n d¡l£l¡ A¡j¡−L  17 l¡Eä …¢m  ®cuz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.67 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 67 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W.67 deposed- 

“iv¯—v w`‡q BDwb‡U Avmvi †Póv Kwi| iv¯—v 2/300 wewWAvi m`m¨ 

‡`wL| Zvnviv A ¿̄ †ei Ki‡Z e¨¯— wQj| Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 

13 e¨vUvwjqb GjvKvmn wcjLvbvi Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i 

g‡a¨ A‡bK‡K A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ j¨vÝ bv‡qK BKivg, Avt 

evox, ingZ, Rvnv½xi Avjg, wmMbvjg¨vb evkvi wmcvnx bvwRi wmcvnx 

AvjZvdz¾vgvb nvwej`vi my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm DwÏb, 

gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, wnUjvi‡K wPb‡Z cvwi| 

wmcvnx cjvk 19 e¨vUvwjqb wmcvnx AvjZvdy¾vgvb Avgvi ey‡K A ¿̄a‡i 

gmwR‡`i gvBK e¨envi Kivi Rb¨ Avgv‡K eva¨ K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.563 Naib Subader/5995 Md. Siddiqui 

Islam. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.419 JCO Naib Subader Asst. Md. Abul Kasem 

 P.W.335 Dilara alo Chandona, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.419 JCO Nsub Assistant Md. Abul Kashem  deposed 

that on 25.02.2009 he was in Darber. In Darber a soldier with 

arms attempted to assault DG. DDG and some officers disarmed 

him. He came out from Darber by the southern side. He came to 

see Lt. Col. Sams but he could not reach him since there was 

firing. He came to see beside gate No.5 53812 Jahirul Islam, 

73674 Jakirul, the appellant 5995 Naib Subedur Siddique, 

5529 Nurul Islam  with arms and agitated mood. He took shelter 

in J.C.O. quarter and took his meal there. 

............................................................................... 

In cross-examination on behalf of the appellant, he stated 

that before I.O. he deposed of accused Sidiqul Islam aged 51. 

After violence he remained in Darber. He left Darber at 11.00 

hours. One ‘Koth’ is at a distance of 1 kilometer and another is 

5/600 yard away from Darber. He denied the suggestion that he 

did not see the accused to make firing. He deposed of 12 

soldiers. He cannot say whether all the above soldiers are 

accused in the case. He and Siddiqul Islam worked in the same 
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unit. He denied the suggestion that he deposed the number of 

BDR personnel being recited.  

 P.W.335 Dilara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

01.09.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 461 and her 

signature 461/1 series.  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that in the statement of P.W.419 his signature was dated as 

02.04.2009 and the Case Reference No. 9 dated 06.04.2009.  It 

was wrong recording. He arrested the appellant on 26.08.2009 

and took on for remand for 5 days. He denied the suggestion 

that he obtained the confession of the appellant under 

oppression.  

The confession of the appellant JCO Naib Subader Md. 

Siddiqul Islam (C.S.A.563), runs as under- 
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“Avwg weMZ 26/7/76 Bs Zvwi‡L wmcvnx c‡` BDR Gi gqgbwmsn 

†m±‡i †hvM`vb Kwi| Avgvi 34 eQ‡ii PvKzix Rxe‡b wewfbœ RvqMvq 

mdjZvi mv‡_ `vwqZ¡ cvjb Kwi| me©‡kl 14/7/05 Bs Zvwi‡L 9 bs 

ivB‡dj e¨vUvwjqb †_‡K 44 bs ivB‡dj e¨Uvvwjq‡b m`i `ßi wcjLvbvq 

nvwej`vi c‡` †hvM`vb Kwi| Gici bv‡qK my‡e`vb wn‡m‡e 1/1/07 Bs 

Zvwi‡L c`‡bœvwZ cvB| Avwg `ievi nj i¶Yv‡e¶Y, Wvj fvZ Acv‡ikb 

mn wewfbœ mvaviY I we‡kl wWDwU‡Z wb‡qvwRZ wQjvg| Avwg ˆmwbK‡`i 

g‡a¨ †Kvb ai‡bi †¶vf KLbI †`wL bvB| MZ 24/2/09 ZvwiL Avwg 

cvewjK ivB‡djm& K‡j‡Ri mvg‡b VIP ‡`i Mvwoi PvjK‡`i g‡a¨ wgwó 

weZiY Kv‡R Ask MÖnb K‡iwQjvg| H w`b we‡Kj †ejvq µxov gv‡V 

`vwq‡Z¡ wQjvg| H w`b cÖavbgš¿xi AvMgb Dcj‡¶ wewfbœ Kg©m~Px wQj| 

Avwg †K› ª̀xq ‡R wm I †g‡m _vKZvg| 25/2/09 ZvwiL mKvj 7.00 Uvi 

w`‡K dj Bb n‡q mKvj 8.00 Uvi w`‡K my‡e`vi †gRi byiæj Bmjv‡gi 

†bZ…‡Z¡ Avgiv 44 e¨vUvwjq‡bi 50/60 Rb BDR `ievi nj Abyôv‡b 

†hvM †`B| Avwg `ievi n‡ji `w¶b cv‡k †R wm I jvB‡bi gvSLv‡b 

†Pqv‡i emv wQjvg| mKvj 9.00 Uvq DG g‡nv`‡qi AvMg‡bi ci `ievi 

ïiæ nq| Abygvb mv‡o bqUvi mgq GKRb BDR ‰mwbK c‡i bvg ï‡bwQ 

gyCb| KzK nvD‡Ri wfZi w`‡q PvBwbR ivB‡dj nv‡Z g‡Âi mvg‡b G‡m 

DG g‡nv`‡qi w`‡K A ¿̄ ZvK K‡i a‡i| wKQz¶b c‡iB †m wPr n‡q c‡i 
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hvq| DG mv‡ne †Pqvi †_‡K D‡V m‡i `vovb| Gi wKQy¶‡bi g‡a¨B 

`ievi n‡ji `w¶Y cv‡ki  Rvbvjv w`‡q Gm Gg wR ivB‡d‡ji duvKv ¸wj 

Avm‡Z _vK‡j `iev‡ii †jvKRb ˆn ˆP K‡i †`Šov‡`Šwo ïiæ K‡i ‡`q| 

Avwg gvwU‡Z ï‡q cwi| †K› ª̀xq my‡e`vi †gRi byiæj Bmjvg I †m±i 

my‡e`vi †gRi †gv: dRjyj ingvb gvBK nv‡Z wb‡q we‡ ª̀vnx ˆmwbK‡`i 

†Mvjv¸wj eÜ Ki‡Z AvnŸvb K‡i| we‡ ª̀vnxi cwðg cv‡k¦©i `iRv †fs‡M 

wfZ‡i cÖ‡ek K‡i| gvSLv‡b Avgv‡K kvwqZ Ae ’̄vq †c‡q ¸wj Ki‡j 

jÿ¨Py¨Z nq| Zr¶bvr Avwg `w¶b w`K w`‡q †`Š‡o †ei n‡q cÖ‡mmi 

†KvqvU©v‡i Ae ’̄vb †bB| Abygvb 11.00 Uvi mgq 2 Rb gy‡Lvkavix G‡m 

Avgv‡K mn A‡bK‡K A ¿̄ nv‡Z wb‡Z e‡j| Avwg evei MÖvD‡Ûi gvV n‡q 

†Kv‡Z hvB| †Kv‡Z wM‡q wek„sLj Ae ’̄v cvB| Avwg 30wU ¸wj fwZ© 

g¨vMwRb mn Gm Gg wR nv‡Z wb‡q 44 ivB‡dj e¨vUvwjq‡b Avwm| 

A ¿̄vavix Avj gyiv`, wm: nvwee, gwZb, m‡ivqvi Kgv‡Ûv gwbi I Ab¨vb¨iv 

Avgv‡K e‡j †h †mbvevwnbx Avgv‡`i wN‡i ‡d‡j‡Q| GLb cÖavbgwš¿i 

wbKU †h‡Z n‡e| Avwg †h‡Z A¯̂xKvi Kwi| Avwg A ¿̄ nv‡Z ˆmwbK 

jvB‡bB wQjvg 26/2/09 ZvwiL ch©šÍ& 26/2/09 ZvwiL cÖavbgwš¿ I 

¯̂iv÷ªgwš¿i Avnev‡b 14.00 NwUKvq A ¿̄ †Kv‡Z Rgv †`B| H w`b †R wm 

I †g‡m wM‡q ILv‡bB _vwK| Avwg †kl ch©šÍ ILv‡bB wQjvg| GB Avgvi 

e³e¨|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.419 does not bear any 

substance as to the offence under Section 382 of the Penal Code 

as against the appellant. He claims to see the appellant with 

arms and to make firing. His reference of badge No. of as many 

as 12 BDR personnel including the appellant appears unusual, 

unnatural and tutored. Such evidence can’t be relied on. The 

confession of the appellant-‘Abygvb 11.00 Uvi mgq 2 Rb gy‡Lvkavix 

G‡m Avgv‡K mn A‡bK‡K A ¿̄ nv‡Z wb‡Z e‡j| Avwg evei MÖvD‡Ûi gvV n‡q 

†Kv‡Z hvB| †Kv‡Z wM‡q wek„sLj Ae ’̄v cvB| Avwg 30wU ¸wj fwZ© g¨vMwRb mn 

Gm Gg wR nv‡Z wb‡q 44 ivB‡dj e¨vUvwjq‡b Avwm’ is exculpatory in 
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nature. He took up arms being threatened by the rebellions. 

P.W. 654, the  confession recording Magistrate admits that the 

appellant was taken on remand for 5 days. It is apparent that his 

confession is no more but a product of torture. P.W. 335, the 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession of the appellant not being true 

and voluntary it can’t be taken into consideration as evidence 

against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.419 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. and saw him with arms 

and on firing. He affirmed the identification of the appellant in 

his cross-examination on behalf of the appellant-‘B¢j J Bp¡j£ 

HLC Unit L¡S Lla¡j’ It is clear that he took up arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. The confession of the appellant appears 

evasive but inclupatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 
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taking on remand does not render the confession as involuntary. 

P.W.335, the confessional recording Magistrate duly certified it 

as voluntary-‘ü£L¡−l¡¢J² ®üµR¡u fËc¡e L−l−R’. It finds corroboration 

by the testimony of P.W.419. The confession being voluntary 

and true it can solely be based for the impugned order of 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant JCO Naib Subader Md. Siddique 

Islam (C.S.A.563) stated in his confessional statement- 

“Abygvb 11.00 Uvi mgq 2 Rb gy‡Lvkavix G‡m Avgv‡K mn A‡bK‡K 

A ¿̄ nv‡Z wb‡Z e‡j| Avwg evei MÖvD‡Ûi gvV n‡q †Kv‡Z hvB| †Kv‡Z 

wM‡q wek„sLj Ae ’̄v cvB| Avwg 30wU ¸wj fwZ© g¨vMwRb mn Gm Gg wR 

nv‡Z wb‡q 44 ivB‡dj e¨vUvwjq‡b Avwm| A ¿̄vavix Avj gyiv`, wm: 

nvwee, gwZb, m‡ivqvi Kgv‡Ûv gwbi I Ab¨vb¨iv Avgv‡K e‡j †h 

†mbvevwnbx Avgv‡`i wN‡i ‡d‡j‡Q| GLb cÖavbgwš¿i wbKU †h‡Z n‡e| 

Avwg †h‡Z A¯̂xKvi Kwi| Avwg A ¿̄ nv‡Z ˆmwbK jvB‡bB wQjvg 

26/2/09 ZvwiL ch©šÍ& 26/2/09 ZvwiL cÖavbgwš¿ I ¯̂iv÷ªgwš¿i Avnev‡b 

14.00 NwUKvq A ¿̄ †Kv‡Z Rgv †`B|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.419 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 419 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 419 deposed- 

“Avwg `ievi n‡ji `w¶b w`K w`‡q †ei nB| †jt Kt mvgQ dvi‡K †`wL 

I Zvi Kv‡Q †h‡Z bv †h‡ZB ¸wj Avm‡Z _v‡K| 5 bs †M‡Ui cv‡k¦© 

53812 Rûiæj Bmjvg 73674 RvwKiæj, 5995 bvt my‡et wmwÏK, 

5529 byiæj Bmjvg mn A‡bK‡K mk ¿̄ Ae ’̄vq  D‡ËwRZ n‡q `ievi 

n‡ji w`‡K ¸wj Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 



 

 

8250 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.567 Sepoy/60513 Faker Ali Mir.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.489 Habilder Md. Nazrul Islam 

 P.W.357 Md. Shahadot Hossain, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. Sepoy Kazal of 44 Battalion followed him with 

arms. Some officers detained Moyeen and disarmed him and at 

that event Sepoy Kazal left Darber. All BDR personnel shouted 

with loud voice ‘Rv‡Mv’ and stood up. They took step to leave 

Darbar. At one stage he also came out to J.C.O’s quarter ‘cïi’ 

building 9/A and observed the situation therefrom standing at 

the bottom of the stair. At that time he came to see 67849 

Sepoy Ferdous Rahman, 78709 Masud Ali, 76671 Mozammal 

Hoq, 78708 Masud Ahmed, 52889 Lance Naik Badal Mia, 
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76363 Julfikar Ali, 67254 Sumon Mirja, 76637 Ziaul Hoq, 

73139 Firoj Ali, 46481 Habilder Mahbubul Alam, the 

appellant 60513 Faker Ali Mir, 75082 Mobin Khan of 24 

Rifle Battalion and 46091 Habilder Mijanur Rahman of Sadar 

Rifle Battalion with arms and to make firing. He heard them to 

say- Ô`vex Av`vq bv nIqv ch©š— Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv 

n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v Kiv n‡eÕ...................  

In cross-examination on behalf of the Appellant, he 

stated that he was the company commander. He denied the 

suggestion that he retained the key of Darbar. Quarter guard 

was beside the residence of D.G. The Appellant was in Darbar. 

He denied the suggestion that he deposed before I.O. of 

dissatisfaction among the BDR personnel and that he deposed 

falsely.  

P.W.489 Habilder Md. Nazrul Islam deposed that from 

video footage shown to him on 14.09.2009 by ASP Raunakul he 

identified 47474 Ekramul Islam, 43918 Robiul, 37870 Emdadul 

Hoque, 74910 Sohel, 60273 Munsur, the appellant 60500 

Faker Ali. He identified the picture exhibit CIL series.  
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In cross-examination, he stated that there is no reference 

of case number in the picture and there is no reference of date in 

support of his signature. There is no reference wherefrom the 

picture was taken. Media took up the picture. There is no arms in 

the hand of Sohel but hale mate was on his head. He denied the 

suggestion that the picture is not of the rebellion. He did not 

depose the name of Munsur and Faker Ali before the I.O. but he 

identified them in video footage. He denied the suggestion that 

he deposed falsely. 

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

09.09.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 613 and her 

signature 613/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference of case No. in the statement. The 

appellant was taken in CID on 27.08.2009 and placed before 

him on 09.09.2008. There is no reference for how long he was 

on remand. The appellant was placed before him at 11.30 and 
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sent him to jail at 4.00 P.M. He denied the suggestion that the 

appellant did not make any confession and that he did not 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 26.07.2009 and took on 

remand for 11 days at 2 times. He denied the suggestion that he 

obtained the confession of the appellant under oppression. 

P.W.489 deposed before him that he hailed from 24 Battalion 

but he did not depose before him that at the time of occurrence 

he had his posting in Peekhana.  

The confession of the appellant Sepoy Md. Faker Ali Mir 

(C.S.A.567), runs as under- 

“Avwg 2005 mvj †_‡K 24 ivB‡dj e¨vUvwjqb wcjLvbv wewWAvi m`i 

`ß‡i mshy³ AvwQ| Avwg Wvj fvZ Kg©m~Px msµvš— 6040/- UvKv 

†c‡qwQ| Avwg wewWAvi mßvn Dcj‡¶ c¨v‡i‡W mshy³ wQjvg| 

25/2/09Bs Zvs mKvj 6 NwUKvq wb‡ ©̀kgZ c¨v‡iW gv‡V dj Bb nB| 

†mLvb †_‡K e¨vUvwjqb nvwej`vi †gRi mvnve DÏxb Avgv‡`i‡K Mjd 

MÖvD‡Û Mv‡bi †óR ˆZwi Kivi AW©vi †`q| †mLv‡b †gRi kvn Avjg, 

my‡e`vi mvËvi Gi wb‡ ©̀k gZ †mvdv I †Pqvi †Uwej emv‡bvi KvR Ki‡Z 
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wQjvg| KvR Kiv Ae ’̄vq nVvr Abygvb 9.15/6.30 wgt w`‡K `ievi n‡ji 

w`‡K ¸wji kã ïb‡Z cvB| †jvKRb G‡jvcv_vixfv‡e †`Šov †`Šwo Ki‡Z 

_v‡K| Avgiv mevB `vwo‡q hvB| Avgiv †`Š‡o ˆmwbK jvB‡b P‡j Avwm 

†ejv 1.30/2Uv ch©š— jvB‡b wb‡Ri wm‡Ui wb‡P cvwj‡q _vwK| Gici 

wb‡P gvBwKs ïb‡Z cvB †h †Kvb wewWAvi m`m¨ jvB‡b _vK‡j Zv‡K ¸wj 

Kiv n‡e| Avwg ï‡b wmwoi wb‡P †b‡g †n‡U †KvqvUvi Mv‡Wi w`‡K hvB‡Z 

_vwK| eU Mv‡Qi ¸ovq `vovq| ZLb †j‡Þ‡b›U K‡b©j Avwmd m¨v‡ii 

e¨vWg¨vb gvwbK G‡m e‡j †h m¨v‡ii gv Amy ’̈̄  n‡q c‡o‡Q| Avwg †`Š‡o 

hvB| wZwb †KvqvUvi Mv‡W©i eviv›`vq ûBj †Pqv‡i emv wQ‡jb| Zv‡K wb‡q 

MvW© i“‡gi wfZ‡i ewm‡q d¨vb Pvjvq| †mLv‡b 8/10 Rb ev”Qv Kvbœv 

KvwU Ki‡Z wQj| Gw`‡K gvBwKs ïwb †h †KD Lvwj nv‡Z _vK‡j ¸wj Kiv 

n‡e| Ggb mgq m¨v‡ii gvi Amy ’̄ Ae ’̄v I ev”Pv‡`i KvbœvKvwU †`‡L 

Zv‡`i Lvov‡ii Rb¨ A ¿̄ nv‡Z wbB Ges ‰mwbK g¨v‡P G‡j Lvbv wb‡q hvB 

mevB‡K LvIqvq| Gic‡i gvMwi‡ei AvRv‡bi ci ci Avgvi wm‡U P‡j 

Avwm| c‡ii w`b 4/4.30 NwUKvi ch©š— †mLv‡bB _vwK| c‡i ev`xi 

gvBwKs ïwb †h 3 wKt wgt g‡a¨ †Kvb †jvK _vK‡e bv| GB Lei ï‡b 

†WBix dv‡g©i cv‡ki Iqvj UcwK‡q evB‡i P‡j hvq| wgicy‡i gvgvi evmvq 

hvq| Gici miKv‡ii †Nvlbv ï‡b 1/3/09Bs Zvs wcjLvbv †M‡U Avwg 

c‡ii 3/3/09Bs Zvs wfZ‡i XywK| AZtci Avgv‡K †MÖdZvi K‡i 

26/8/09Bs Zvwi‡L|’’ 



 

 

8256 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 278 and 489 do not bear any 

substance. P.W. 278 refers the Regiment No. of as many as 14 

Sepoys including the appellant which appears unusual, 

unnatural and apparently tutored. His above evidence thus 

inspires no confidence. He claims to see the appellant with arms 

and to make firing. Mere holding arms does not constitute 

offence under Section 382 of the Penal Code as alleged against 

the appellant. The testimony of P.W.489 appears irrelevant 

against the instant appellant. He refers the badge No. of Faker 

bearing badge No. 60500 but the instant appellant bears badge 
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No.60513. More so, he admits in his cross-examination that he 

did not refer the name of the appellant Faker Ali before I.O. and 

he identified him later on with photo. The confession of the 

appellant is exculpatory in nature. He did not make any 

statement to commit any offence. P.W.654, the investigation 

officer admit that the appellant was taken on remand but since 

his confession appears exculpatory it bears no substance.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws.278 and 489 are eye witnesses to the 

occurrence. They both identified the appellant properly with his 

badge No. but the badge No. as referred by P.W.489 was 

inadvertently recorded as 60500 instead of 60513. Besides, he 

identified him with the photo exhibit –CIL posing with arms 

and it bears substance.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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 We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Faker Ali Mir  

(C.S.A.567) stated in his confessional statement- 

“Gw`‡K gvBwKs ïwb †h †KD Lvwj nv‡Z _vK‡j ¸wj Kiv n‡e| Ggb mgq 

m¨v‡ii gvi Amy ’̄ Ae ’̄v I ev”Pv‡`i KvbœvKvwU †`‡L Zv‡`i Lvov‡ii Rb¨ 

A ¿̄ nv‡Z wbB Ges ‰mwbK g¨v‡P G‡j Lvbv wb‡q hvB mevB‡K LvIqvq| 

Gic‡i gvMwi‡ei AvRv‡bi ci ci Avgvi wm‡U P‡j Avwm| c‡ii w`b 
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4/4.30 NwUKvi ch©š— †mLv‡bB _vwK| c‡i ev`xi gvBwKs ïwb †h 3 wKt 

wgt g‡a¨ †Kvb †jvK _vK‡e bv| GB Lei ï‡b †WBix dv‡g©i cv‡ki Iqvj 

UcwK‡q evB‡i P‡j hvq|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W.489 identified with 

footage- CIL figures him as a rebellion with arms.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 
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“GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m 

bxPZjvi wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq 

†`L‡Z cvB 24 ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm 

ingvb, bs- 78709 gvmy` Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` 

Avn‡g` 52889 †jt bvt ev`j wgqv, 76363 RyjwdKvi Avjx, 67254 

mygb wgR©v, 76637 wRqvDj nK, 76879 Aveyj Kv‡kg, 73139 wd‡ivR 

Avjx, 46481 nvwej`vi gvneyeyj Avjg, 60513 dv‡Ki Avjx gxi, 

75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 46091 nvwej`vi 

wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e ¸wj 

Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© 

Awdmvi‡`i nZ¨v Kiv n‡e|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  



 

 

8266 

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.568 Sepoy/69082 Asim Chakma.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.116 Lance Naik Abdur Rahman 

P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 

his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 

4275 Subeder Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, 

Habilder 34575 Shabuddin, Sepoy 65702 Imran, the appellant 

Sepoy 60658 Asim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, 

Sepoy 77805 Mahbub, Sepoy 59938 Nannu, Sepoy 73345 Zillur, 

Sepoy 68079  Shahinur, Sepoy 69082 Oshim Chakma, Lance 

Naik 50623 Ekramul Hoque with arms and to talk together with 

agitated mood. ........... .... .... 

................................................................. 
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In cross-examination on behalf of the appellant, he stated 

that he has deposed before the Court what he deposed before the 

I.O. He deposed before I.O.  the name of 16 BDR personnel. 

There was no training for reciting regiment number. He referred 

the number of BDR personnel before I.O. since he know their 

numbers. None of the BDR personnel were with mask. He 

cannot say whether Sepoy Oshim Chakma went to Khakrachari 

on that day. He denied the suggestion that he deposed falsely.  

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

01.09.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 556 and his 

signature 556/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.08.2009 and made his 

statement on 01.01.2009. He denied the suggestion that he did 

not appraise column 5 to the appellant and he did not provide 

sufficient time for reflection and that the appellant appeared 

before him with injury and that the appellant did not make any 
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statement as of committing murder and that he did not follow 

the provisions under Section 164/364 and that the statement is 

not a confessional statement and that he did not record the 

statement in the language of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.116 on 05.05.2009. He 

deposed before him that he saw the appellant on discussion 

with arms. The appellant had his confessional statement. He 

arrested the appellant on 01.01.2009 and took him on remand 

for 5 days. He denied the suggestion that he obtained the 

confessional statement of the appellant under oppression and 

that the appellant did not make any statement as of committing 

murder and that he did not investigate the case properly.  

The confession of the appellant Sepoy Asim Chakma 

(C.S.A.568), runs as under- 

“25/2/09 Bs ZvwiL 8.30 Uvi w`‡K we wW Avi `ievi n‡j †hvM 

†`B| mKvj 9.00 Uvq `ievi ïi“ nq| wWwR g‡nv`q e³e¨ †`Iqvi 

mgq weKU AvIqv‡Ri mv‡_ ¸wji kã nq| ZLb mevB cvjv‡Z _v‡K| 

AvwgI cvwj‡q Avgvi 24 bs †ewUwjqv‡bi jvB‡b P‡j hvB| jvB‡bi 3q 
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Zjvq 11.30 Uv ch©š— _vwK| ZLb jvB‡bi bx‡P G‡m GK`j gy‡Lvk 

avix †jvK e‡j hviv jvB‡b Av‡Qv ZvovZvwo wb‡P †b‡g Avm| Ges †Kv‡Z 

wM‡q A ¿̄ bvI| hw` bv bv Z‡e ¸wj Kiv n‡e| ZLb Avwg cÖvY f‡q wb‡P 

†b‡g 24 bs ivB‡d‡ji †Kv‡Z wM‡q GKwU PvBwbR ivB‡dj †bB Ges 

`ievi n‡ji cv‡k¦© GK wcÖw›mcv‡ji evmvq wM‡q Ae ’̄vb Kwi Ges iv‡Z 

†mLv‡bB _vwK| c‡ii w`b 26/2/09 2 Uvq 24 ivB‡dj e¨v‡Uwjqvb 

‡Kv‡Z A ¿̄ Rgv w`‡q mKvj 4 Uvi w`‡K wmwfj ‡cvlv‡K cvwj‡q hvB Ges 

wbR MÖv‡gi evox‡Z P‡j hvB| miKvix †NvlYv ï‡b 1/3/09 Bs Zvwi‡L 

LvMovQwo †m±‡i †hvM`vb Kwi| 13/3/09 Bs wcjLvbvq wb‡q Av‡m| GB 

Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 
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Code and the testimony of the P.W. 116 does not bear any 

substance to the offence under Section 382 of the Penal Code as 

alleged against the appellant. He claims to see the appellant 

with arms. He refers the badge No. of as many as 16 BDR 

personnel including the appellant which appears unusual, 

unnatural and tutored. Such evidence can’t be relied on. The 

confession of the appellant –‘ZLb jvB‡bi bx‡P G‡m GK`j gy‡Lvk avix 

†jvK e‡j hviv jvB‡b Av‡Qv ZvovZvwo wb‡P †b‡g Avm| Ges †Kv‡Z wM‡q A ¿̄ 

bvI| hw` bv bvJ Z‡e ¸wj Kiv n‡e| ZLb Avwg cÖvY f‡q wb‡P †b‡g 24 bs 

ivB‡d‡ji †Kv‡Z wM‡q GKwU PvBwbR ivB‡dj †bB Ges `ievi n‡ji cv‡k¦© GK 

wcÖw›mcv‡ji evmvq wM‡q Ae ’̄vb Kwi Ges iv‡Z †mLv‡bB _vwK’  is 

exculpatory in nature. He took up arms being threatened. He did 

not make any statement to commit any offence. P.W.654, the 

investigation officer admits that the appellant was taken on 

remand for 5 days. It is apparent that his confession is no more 

but a product of torture and it bears no evidentiary value. P.W. 

349, the confession recording Magistrate also failed to certify to 

it’s voluntariness. The confession of the appellant not being 

true and voluntary it can’t be taken into consideration as 

evidence. 
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 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.116 is the eye witness to the occurrence. He identified 

the appellant duly with the badge No. There is no ambiguity in 

his identification of the appellant. It is clear that the appellant 

took away arms by plundering Kote and constituted the offence 

under Section 382 of the Penal Code. For the cause of referring 

badge No. of number of persons his evidence can’t be left out 

of consideration. The confession of the appellant appears 

evasive but inclupatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 

taking on remand does not render the confession as involuntary. 

P.W.349, the confession recording Magistrate duly certified to 

its voluntariness- ‘Bp¡j£ ®pÅµR¡u ®c¡o ü£L¡l L®l−R Bj¡l j−e qu’. It 

finds corroboration by the testimony P.W 116. The confession 

being voluntary and true and it can solely be based for the 

impugned order of conviction and sentence to the appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  



 

 

8278 

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Asim Chakma (C.S.A.568) 

stated in his confessional statement- 
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“AvwgI cvwj‡q Avgvi 24 bs †ewUwjqv‡bi jvB‡b P‡j hvB| jvB‡bi 3q 

Zjvq 11.30 Uv ch©š— _vwK| ZLb jvB‡bi bx‡P G‡m GK`j gy‡Lvk 

avix †jvK e‡j hviv jvB‡b Av‡Qv ZvovZvwo wb‡P †b‡g Avm| Ges †Kv‡Z 

wM‡q A ¿̄ bvI| hw` bv bv Z‡e ¸wj Kiv n‡e| ZLb Avwg cÖvY f‡q wb‡P 

†b‡g 24 bs ivB‡d‡ji †Kv‡Z wM‡q GKwU PvBwbR ivB‡dj †bB Ges 

`ievi n‡ji cv‡k¦© GK wcÖw›mcv‡ji evmvq wM‡q Ae ’̄vb Kwi Ges iv‡Z 

†mLv‡bB _vwK| c‡ii w`b 26/2/09 2 Uvq 24 ivB‡dj e¨v‡Uwjqvb 

‡Kv‡Z A ¿̄ Rgv w`‡q mKvj 4 Uvi w`‡K wmwfj ‡cvlv‡K cvwj‡q hvB Ges 

wbR MÖv‡gi evox‡Z P‡j hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.116 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 116 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 116 deposed- 

“Avwg Avgvi evmvq hvIqvi Rb¨ 36 e¨vUvwjq‡bi cv‡k c¨v‡iW †mKUi 

†Kv÷ †KvqvU©vi Mv‡W© †cŠQ‡j A‡bK we‡ ª̀vnx‡`i A ¿̄ wb‡q `ievi n‡ji 

w`‡K †`Š‡o †h‡Z †`wL| Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| 

hviv A ¿̄ †bq Zv‡`i g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| 

JCO 3528 my‡e`vi †gRi †Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL 

Avkivd Avjx, 37323 nvwej`vi RgviZ Avjx 34575 nvwej`vi 

kvnveywÏb, 65702 wmcvnx Bgivb, 60658 wmcvnx AvwRg, 76263 

wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 wmcvnx gvneye, 

59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx kvnxbyi, 

69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.570 JCO Naib Subader /5786 

Faruque Ahmed Babul.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.95 Naik Assistant Md. Hemayet Hossain  

 P.W.127 Sepoy Md. Shahidul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.95 Naik Assistant Md. Hemayet Hossain  deposed 

that on 25.02.2009 he was at working ground. At about 9.30 

A.M. he heard firing. He came back to Barak at about 10.00 

A.M. and saw 8/10 DRR personnel with arms and to make 

blank firing. They asked all to take arms, in default they would 

be killed. He saw Naik Subader Matin, the appellant Naik 

Subader Faruk, Sepoy Nazmul Sikder, Sepoy Aktaruzzaman, 

Sepoy Altafuzzaman with arms. Being afraid he hid himself in 

the store room and left Peekhana at 4.30 on 26.02.2009. 

In cross-examination on behalf of the appellant, he stated 

that he had no enmity with the accused. At that time he did not 

see any injured army officer. He went outside crossing the wall 

on 26.02.2009. He denied the suggestion that on 26.02.2009 

there was usual exit of Peekhana. He denied the suggestion that 

since he had participation to the rebellions he crossed over the 

wall. Sepoy Altaf and he himself belonged to same company. 
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Altaf joined with him. He cannot say whether Faruk was on 

duty till August, 2009. He cannot say what was the distance of 

Battalion from Darber ground. He was not a store man. Store 

was not under lock and key. He did not find anybody in the 

store.  

P.W. 127 Sepoy Md. Shahidul Islam deposed that on 

25.02.2009 he was busy with his own duty. At about 9.40 A.M. 

he heard firing sound and a hue and cry from quarter guard. He 

informed Col. Momin of the rebellion of the BDR personnel and 

also informed that army officers have been killed. He found 

Sepoy 74000 Sohel Rana, Sepoy 67583 Firoj Hossain, the 

appellant JCO 8786 Naik Subeder Farooq Ahmed and Sepoy 

(62123) Khairul Islam to move with arms. He, afterwards, left 

Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that he joined in Peekhana on 26.12.2009. He was given 

temporary I.D. On 25.02.2009 he went to decorator shop at 

Jigatalla with the truck. He along with 5 others were in the truck. 

They went to Jigatalla at 7.30 A.M. He cannot remember the 

name of the shop. He was a along with commander. Commander 
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was Habilder Alam. He cannot say whether receipt was given on 

delivery of goods. He deposed before the I.O. of his going to 

Jigatall. At 9.30 A.M. he took his breakfast in soldiers mess. On 

25.02.2009 he had his mobile. I.O. did not seize his mobile. He 

denied the suggestion that on the date of occurrence he was 

outside Peekhana and that he did not see the accused with arms 

and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.127 did not specify when and where he saw the 

appellant. He examined P.W.127 on 25.08.2009 and P.W.95 on 

30.08.2009. He denied the suggestion that before those dates he 

went to 13 Battalion and that none of 13  

Battalion deposed against the appellant before their statements 

and that he created their statements falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.95 is vague and unspecified. He 

did not specify when and where he saw the appellant.  He 

merely saw the appellant with arms which does not constitute 

any offence as alleged against the appellant. His identification 

of the appellant is also not proper. He did not refer the Battalion 

and badge No. of the appellant. The testimony of P.W. 127 also 

appears not relevant. He refers the badge No. of the appellant as 

8786 but in fact, the badge No. of the appellant is 5786. Such 

evidence can’t be relied on.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 95 and 127 are eye witnesses to the 

occurrence. They both saw the appellant with arms. It is clear 

that the  appellant took up arms by plundering kote and 

committed the offence under section 382 of the Penal Code. 
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Both the P.W. 95 and the appellant hailed from 13 Battalion 

and thus there is no doubt to his identification. P.W. 127 

identified the appellant with his badge No.  but it was wrongly 

recorded as 8786 instead of 5786. There is only one BDR 

person named Faruq Ahmed. Both the P.Ws. have been cross-

examined but their testimonies remained unshaken and 

unembellished. Their evidence being reliable, credible and 

trustworthy it can be relied on.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws. 95 and 127 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 95 and 127  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 95  deposed – 

“c‡i e¨vUvwjq‡b G‡m †ejv 10 NwUKvq 8/10 Rb A ¿̄avix wewWAvi 

m`m¨‡K dvKv ¸wj Ki‡Z †`wL| mevB‡K A ¿̄ wb‡Z e‡j Ab¨_vq ¸wj 

Ki‡e Rvbvq| Zv‡`i g‡a¨ bvt my‡e`vi  gwZb, bvt my‡e`vi dvi“K, 

wmcvnx bvRg–j wkK`vi, wmcvnx Av³vi“¾vgvb, wmcvnx 

AvjZvdz¾vgvb‡K km ¿̄ Ae ’̄vq †`wL|” 

P.W.127 deposed- 
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“25/2/09 Zvwi‡L wmcvnx 74000 †mv‡nj ivbv I wmcvnx 67583 

wd‡ivR †nv‡mb, JCO 8786 bv‡qK my‡e`vi dvi“K Avn‡¤§`, 62123 

wmcvnx Lvqi“j Bmjvg‡`i‡K mk ¿̄ Ae ’̄vq Nyiv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.577 Sepoy/68892 Md. Golam Nabi 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.53 Habilder Md. Shafiquzzaman 

P.W.66 Naik Asst. Md. Abdul Kuddus  

P.W.325 Tani Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 Havilder Safiquzzaman deposed that on 

25.02.2009 he was in Sainik mess. He heard of firing in Darber 

Hall at 9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came 

to ABC mess.  Later on, some armed BDR personnel took him 

away. On that day, from  morning to evening he saw Naik Bari 

along with Sepoy Mamnoor Rashid, Sepoy Farooq Hossain, the 

appellant Sepoy Golam Nabi, Sepoy Moyazzem, Ekramul, 
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Jahangir, Habilder Sahidul, Lance Naik Ekramul, Sepoy 

Golam, Sahin, Sepoy Almas, A. Jalil, Jakaria, Enamul, 

Shafiqul, Najmul Sikder with arms. He also saw some of them 

to make firing.  

In cross-examination on behalf of the appellant he stated 

that Lt. Col. Anower is alive. He can’t say whether anybody 

saw him. He did not go out of the mess. Store and cook house 

of mess were at separate places. He denied the suggestion that 

he did not see any accused with arms.  

P.W.66 Md. Abdul Kuddus deposed that on 25.02.2009 

he attended Darber. At the disorder in Darber he went out at 

gate No. 5. Having failed to get out he took shelter behind the 

residence of Principal’s Quarter. Thereafter he came back to his 

office. There he found Sepoy Shah-Alam, Mamun, Gausul 

Azam, Shafiqul, the appellant Golam Nabi, Moyazzem 

Ekramul and Farooque to move around with arms and agitated 

mood. 

In cross-examination on behalf of the Appellant he stated 

that he deposed before I.O. on 13.09.2009. He denied the 

suggestion that he did not see the Appellant with arms and that 
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he deposed falsely to escape himself as an accused and to save 

his service.  

 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

07.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 332 and her 

signature 332/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 29.09.2009 and on 

remand for 7 days. Statement was recorded in 6 pages No.246 

bears her signature as well as of the appellant. She denied the 

suggestion that the appellant did not sign in her presence. She 

denied the suggestion that the appellant complained him of 

torture and that she did not appraise the consequence of the 

appellant before recording his statement and that the confession 

of the appellant was obtained by way of extortion.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 29.09.2009 and forwarded to 
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Court on 30.09.2009. He denied the suggestion that he arrested 

the appellant on 29.09.2009 and forwarded to the Court on 

07.11.2009. The appellant was taken on remand for 7 days at 

two times- on 30.09.2009 and 05.10.2009. He denied the 

suggestion that 164 statement of the appellant was obtained 

under coercion.  

The confession of the appellant Sepoy Md. Golam Nabi 

(C.S.A.577), runs as under- 

“25/02/09Cw clh¡l qm ®b−L ®hl¡−L ¢g−u A¡¢p Hhw  ¢hR¡e¡l Efl 

Hhw f−l ¢LR¤rZ VÊ¡ˆ Hl Efl h−p b¡¢Lz  a¡l 40 ¢j¢eV fl (Ae¤j¡e) 

j¤−M¡nd¡l£ 5/6 Se ®m¡L A¡−pz H−cl L¡E−LC ¢Qe−a f¡¢l e¡Cz Hl¡ 

A¡j¡−L AÙ» ¢e−a h−mz A¡¢j Aü£L¡l Ll¡u a¡l¡ A¡j¡−L ®S¡s L−l 

h¡¢q−l ¢e−u A¡−pz h¡¢q−l ®hl q−u ®c¢M ®L h¡ L¡l¡ q¡¢hmc¡l A¡¢SS−L 

f¡−u N¤¢m L−l−Rz a¡−L A¡h¡l AeÉ Af¢l¢Qa 2Se ¢h, ¢X, A¡l SJu¡e 

d−l, q¡pf¡a¡−m ¢e−u k¡−µRz A¡¢j aMe iu f¡C Hhw ®L¡−a ¢N−u 1V¡ 

Q¡ue¡ l¡C−gm ew 131 Hhw 5 l¡Eä N¤¢m −eCz B¢j 1 l¡Eä gy¡L¡ …¢m 

L−l¢Rm¡j ¢Rm¡j h¾c¤L ¢WL A¡−R ¢Le¡ a¡ fl£r¡ Ll−az f−l h¾c¤L ¢e−u 

hÉ¡l¡−L  ¢g−l A¡¢pz f−l p¿»¡p£l¡  A¡h¡l H−p ph¡C−L h¡C−l ®hl q−a 

h−mz A¡¢j J AeÉ¡eÉl¡ fÐbj h¡bl¦−j k¡C f−l ®pM¡−e e¡ b¡L¡l SeÉ 

¢e−cÑn A¡p−m p¿»¡p£−cl ¢e−cÑn ja ®cu¡−ml f¡−n h−p b¡¢Lz 
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25/02/09Cw l¡−a hÉ¡l¡−L H−p O¤j¡C Hhw f−ll ¢ce A¡h¡l ¢e−cÑn ja 

®cu¡−ml f¡−n ¢N−u h¢pz f−l ¢e−cÑn ®f−u AÙ» Sj¡ ®cCz H A¡j¡l 

hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/342/149/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 382 

of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.53 and 66  appear vague and 

unspecified. P.W.53 merely saw the appellant with armed 

rebellions. P.W.66 claims to see him with arms and agitated 

mood. None of them specify when and where they saw the 

appellant. They did not disclose any offence under Section 382 

of the Penal Code as alleged against the appellant. Their 

identification of the appellant is also not proper. None of them 
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refer the Battalion and badge No. of the appellant. The 

confession of the appellant –‘ Hl¡ A¡j¡−L AÙ» ¢e−a h−mz A¡¢j Aü£L¡l 

Ll¡u a¡l¡ A¡j¡−L ®S¡s L−l h¡¢q−l ¢e−u A¡−pz h¡¢q−l ®hl q−u ®c¢M ®L h¡ L¡l¡ 

q¡¢hmc¡l A¡¢SS−L f¡−u N¤¢m L−l−Rz a¡−L A¡h¡l AeÉ Af¢l¢Qa 2Se ¢h, ¢X, 

A¡l SJu¡e d−l, q¡pf¡a¡−m ¢e−u k¡−µRz A¡¢j aMe iu f¡C Hhw ®L¡−a ¢N−u 

1V¡ Q¡ue¡ l¡C−gm ew 131 Hhw 5 l¡Eä N¤¢m −eCz B¢j 1 l¡Eä gy¡L¡ …¢m 

L−l¢Rm¡j ¢Rm¡j h¾c¤L ¢WL A¡−R ¢Le¡ a¡ fl£r¡ Ll−az ’ appears 

exculpatory in nature. He took up arms being threatened. 

P.W.654, the investigation officer admits that the appellant was 

taken on remand for 7 days at two times. The confession of the 

appellant thus apparently appears a product of torture. P.W.325, 

the confession recording Magistrate also failed to certify to its 

voluntariness. The confession not being true and voluntary it 

can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 53 and 66 are eye witnesses to the 

occurrence. They both saw the appellant with arms. Their 
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identification to the appellant has not been challenged by way 

of cross-examination. Both the P.Ws. were throughly cross-

examined but their testimonies could not be assailed or 

embellished in any way. Their evidence thus appears credible, 

reliable and trustworthy and it can be relied on. The confession 

of the appellant appears evasive but inculpatory. Although he 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession as involuntary. P.W.325, the confessional recording 

Magistrate duly certified it as voluntary. It finds corroboration 

by the testimonies of P.W.53 and 66. The confession of the 

appellant being voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Golam Nabi 

(C.S.A.577) stated in his confessional statement- 

“h¡¢q−l ®hl q−u ®c¢M ®L h¡ L¡l¡ q¡¢hmc¡l A¡¢SS−L f¡−u N¤¢m L−l−Rz 

a¡−L A¡h¡l AeÉ Af¢l¢Qa 2Se ¢h, ¢X, A¡l SJu¡e d−l, q¡pf¡a¡−m 

¢e−u k¡−µRz A¡¢j aMe iu f¡C Hhw ®L¡−a ¢N−u 1V¡ Q¡ue¡ l¡C−gm ew 

131 Hhw 5 l¡Eä N¤¢m −eCz B¢j 1 l¡Eä gy¡L¡ …¢m L−l¢Rm¡j ¢Rm¡j 
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h¾c¤L ¢WL A¡−R ¢Le¡ a¡ fl£r¡ Ll−az f−l h¾c¤L ¢e−u hÉ¡l¡−L  ¢g−l 

A¡¢pz f−l p¿»¡p£l¡  A¡h¡l H−p ph¡C−L h¡C−l ®hl q−a h−mz A¡¢j J 

AeÉ¡eÉl¡ fÐbj h¡bl¦−j k¡C f−l ®pM¡−e e¡ b¡L¡l SeÉ ¢e−cÑn A¡p−m 

p¿»¡p£−cl ¢e−cÑn ja ®cu¡−ml f¡−n h−p b¡¢Lz 25/02/09Cw l¡−a 

hÉ¡l¡−L H−p O¤j¡C Hhw f−ll ¢ce A¡h¡l ¢e−cÑn ja ®cu¡−ml f¡−n ¢N−u 

h¢pz f−l ¢e−cÑn ®f−u AÙ» Sj¡ ®cCz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.53 and 66 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 66 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 
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P.W. 53 deposed- 

“H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wQ|” 

P.W.66 deposed- 

“c‡i Awd‡m P‡j Avwm| †mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg 

kwdKzj, †Mvjvg bex, †gvqv‡¾g, GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ 

Ae ’̄vh Nyiv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.582 Lance Naik/44953 Taibur 

Rahman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.300 Sepoy Asst. Md. Nazim Uddin 

P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.300 Md. Nazim Uddin deposed that on 25.02.2009 

he attended office in usual manner. At about 9.30 he heard 

firing from the side of Darbar and came to see people running 

to and fro. At that time regimental Clark Naik Motiur Rahman 

informed him of firing in Darbar and advised him not to go out. 

So he remained in the office.  At about 10.30 he came to see 

71137 Sepoy Hezbullah of INT office to go towards that office 

with arms. At the deterioration of the situation he moves 

towards his residence in Peekhana. On the way near to Mango 

garden he came to see 44953 Lance Naik Taibur Rahman, 

46387 Habilder Shachindra Nath, 78269 Sepoy Benoy Chakma 

on firing with arms and agitated moods.  

In cross-examination on behalf of the appellant, he stated 

that at about 11.00 A.M. he appeared at Mango garden. He did 

not see any army officer thereat. He can’t remember the pickup 

number. He denied the suggestion that he did not see the 

appellant on the pickup. His father was a cook of a sector. At 

the time of occurrence he had his posting in 44 Rifle Battalion. 
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He denied the suggestion that he could not identify from 

veranda having the pickup ‘ûWhyI“’ and that he had 

participation in the rebellion and that he deposed falsely. He 

denied the suggestion that the appellant had no posting in Sadar 

Rifle Battalion and he hailed from another company and he did 

not know the appellant and his badge No. and that he did not 

see him and that he had his implication to the occurrence and 

that he deposed falsely. 

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

16.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 554 and his 

signature 554/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was placed before him at 1.30 P.M. on 

16.10.2009 along with accused Moksed under the same C.C. 

and he sent back both of them to jail at 5.30 P.M. by the same 

C.C. He denied the suggestion that he recorded the statement of 

both the accused at the same time. He denied the suggestion 
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that he did not provide sufficient time for reflection and that he 

did not certify it properly and that the statement of the appellant 

is not a confessional statement.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that in 164 statement of P.W.33 the case No. was wrongly 

written as 3. He denied the suggestion that he created a false 

statement. The appellant was arrested on 11.10.2009 and on 

remand for 4 days. He denied the suggestion that he obtained 

the confession of the appellant by way of extortion.  

The confession of the appellant Lance Naik Md. Taibur 

Rahman (C.S.A.582), runs as under- 

“25/02/09 Bs ZvwiL wWDwU bv _vKvq Avwg jvB‡bB wQjvg| mKvj 

AvbygvwbK 9.20 wgwb‡U †Mvjv¸wji kã ï‡b eviv›`vq G‡m †`wL †h 

†jvKRb †QvUvQywU Ki‡Q| Avwg ZLb i“‡gi wfZi Xy‡K hvB| 4/5 Rb 

†ivK G‡m `iRv Rvbvjvq jvwV gv‡i Ges †Kv‡Z wM‡q A ¿̄ nv‡Z wb| ZLb 

Avwg AvgevMv‡bi wfZi jywK‡q _vwK| 11.30 Uv ch©š— †mLv‡bB _vwK| 

8/10 Rb †jvK Mvox‡Z K‡i G‡m (gy‡Lvk cov) evMv‡bi wfZi †_‡K 

Avgv‡K Ly‡R †ei K‡i Ges e‡j GLbI A ¿̄ †bbwb †Kb| Av‡M e‡j A ¿̄ 

bv wb‡j ¸wj Kie| ZLb Avwg f‡q †Kv‡Z GKwU c‡o _vKv A ¿̄ nv‡Z 
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†bB Ges cv‡kB Qov‡bv wQUv‡bv _vKv K‡qKUv ¸wj wb‡q c‡K‡U ivwL| 

Avwg †h A ¿̄wU †bB Zv‡Z dvqvwis wcb wQj bv| †mwU wb‡q Avevi Avwg 

Avg evMv‡b _vwK| mvivivZ Avg evMv‡bB _vwK| c‡ii w`b 16/2/09 Bs 

ZvwiL ỳcyi ch©š— †mLv‡bB _vwK| ỳcy‡ii ci gvB‡K †NvlYv ï‡b ‡Kv‡Z 

wMqv A ¿̄ Rgv w`‡q jvB‡b Avwm| mKvj 4/30 Uvi w`‡K mevB‡K 

wcjLvbvi evB‡i †h‡Z †`‡L AvwgI †`qvj UcwK‡q cvwj‡q hvB| GB 

Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of  P.W. 300 does not bear any 

substance to the offence under section 382 of the Penal Code as 

alleged against the appellant. He claims to see the appellant 
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with arms. Mere holding arms does not constitute any offence 

under Section 382 of the Penal Code. The confession of the 

appellant ‘8/10 Rb †jvK Mvox‡Z K‡i G‡m (gy‡Lvk cov) evMv‡bi wfZi 

†_‡K Avgv‡K Ly‡R †ei K‡i Ges e‡j GLbI A ¿̄ †bbwb †Kb| Av‡M e‡j A ¿̄ bv 

wb‡j ¸wj Kie| ZLb Avwg f‡q †Kv‡Z GKwU c‡o _vKv A ¿̄ nv‡Z †bB Ges 

cv‡kB Qov‡bv wQUv‡bv _vKv K‡qKUv ¸wj wb‡q c‡K‡U ivwL appears 

exculpatory in nature. He took up abandoned arms and 

ammunition. P.W. 654, the investigation officer admits that the 

appellant was taken on remand. It is apparent that his 

confession is no more but a product of torture.  P.W. 349, the 

confession recording Magistrate also failed to certify to its 

voluntariness. Such confession can’t be taken into consideration 

as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.303 is an eye witness to the occurrence. He identified 

the appellant with his badge No. He saw the appellant with 

arms. It is clear from his evidence that the appellant took up 

arms by plundering kote and committed the offence under 
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Section 382 of the Penal Code. He was thoroughly cross-

examined but his above testimony could not be shaken or 

embellished in any way. It appears reliable, creditable and 

trustworthy. The confession of the appellant appears 

inculpatory in nature and it finds corroboration by the evidence 

of P.W.300. Although he was taken on remand but no evidence 

appears that his confession was obtained by coercion or by way 

of undue influence. The confession recording Magistrate, 

P.W.349, also certified it as voluntary. His confession being 

voluntary and true it can solely be based for impugned order of 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Taibur Rahman 

(C.S.A.582) stated in his confessional statement- 

“ZLb Avwg AvgevMv‡bi wfZi jywK‡q _vwK| 11.30 Uv ch©š— †mLv‡bB 

_vwK| 8/10 Rb †jvK Mvox‡Z K‡i G‡m (gy‡Lvk cov) evMv‡bi wfZi 

†_‡K Avgv‡K Ly‡R †ei K‡i Ges e‡j GLbI A ¿̄ †bbwb †Kb| Av‡M 

e‡j A ¿̄ bv wb‡j ¸wj Kie| ZLb Avwg f‡q †Kv‡Z GKwU c‡o _vKv A ¿̄ 

nv‡Z †bB Ges cv‡kB Qov‡bv wQUv‡bv _vKv K‡qKUv ¸wj wb‡q c‡K‡U 

ivwL| Avwg †h A ¿̄wU †bB Zv‡Z dvqvwis wcb wQj bv| †mwU wb‡q Avevi 

Avwg Avg evMv‡b _vwK| mvivivZ Avg evMv‡bB _vwK| c‡ii w`b 
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16/2/09 Bs ZvwiL ỳcyi ch©š— †mLv‡bB _vwK| ỳcy‡ii ci gvB‡K 

†NvlYv ï‡b ‡Kv‡Z wMqv A ¿̄ Rgv w`‡q jvB‡b Avwm|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.300 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 300 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 300 deposed- 

“AvbygvwbK †ejv 9.30 NwUKvi w`‡K `iev‡i w`K n‡Z †Mvjv¸wji kã 

ïb‡Z cvB Ges †`L‡Z cvB †jvKRb Gw`K †mw`K †QvUvQzwU Ki‡Q| wVK 

†mB mgq Avgv‡`i Awd‡mi †iwR‡g›Uvj KiwbK bv‡qK gwZqvi ingvb 



 

 

8327 

G‡m Avgv‡K e‡j `ivevi n‡j †Mvjv¸wj n‡”Q| †Zvgiv †KD evB‡i †hI 

bv| ZLb Avwg Awd‡mB _vwK| AvbygvwbK mgq 10.30 NwUKvi w`‡K 

INT Awd‡mi 71137 wmcvnx †nReyjøvn‡K A ¿̄ mn H Awd‡mi w`‡K 

†h‡Z †`L‡Z cvB| Zvici cwiw ’̄wZ AviI AebwZ n‡j Avwg wcjLvbv ’̄ 

Avgvi cvwievwiK evm ’̄v‡bi D‡Ï‡k¨ iIqvbv †`B| wVK gv‡Vi Kv‡Q †h‡Z 

Avg evMv‡bi wbKU 44 ivB‡dj e¨vUvwjq‡bi 44953 j¨vt bv‡qK ˆZqeyi 

ingvb 46387 nvwej`vi mPx› ª̀ bv_ ivq| 78269 wmcvvnx webq 

PvKgv‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq ¸wj Qzo‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to Tk.10,000/-

(ten thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the convict/appellant 

is accordingly dismissed with modification.  

 



 

 

8329 

C.S. Accused No.586 Sepoy/71202 Probir Singh. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.403 Habilder Md. Anwar Hossain 

P.W.350 A.G.M. Al Masud, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 403 Habilder Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms towards DG. Kajal also followed 
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him. There was firing outside Darber. People were running to 

and fro. He came out from Darber and went to Barak. On his 

way to Barak he came to see 75219 Sepoy Alam, 75784 Tariqul, 

73535 Sejan Mahmud, 75546 Robiul, 55997 Bajlul Alam, 71407 

Ajadul, the appellant 71202 Probir Sing, 71406 Moshiur, 

76294 Anowar, 68297 Babul, 61876 Ahasan Habib with arms 

and to make fire off and on. On the following day at about 4.00 

P.M. he left Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that he came out from Peekhana on 26.02.2009. He did not 

inform of the occurrence to the police station. He came out in 

civil dress and went to Kushtia by bus. He also did not tell 

anything to anybody in the bus. The witnessed T.V. He came 

back to Abahani field on 01.03.2009. In the Abahani field he did 

not happen to meet with RAB or Army. Sejan Probir and 

Moshiur were at Ramgar in the month of January. He hailed 

from signal sector. The accused were on the 2nd floor of dining 

hall. He denied the suggestion that he did not know the 

appellant. He denied the suggestion that he along with Tariqul 
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Bazlu had involvement in unlawful activities and that for making 

false deposition he was released from custody of CID. 

 P.W.350 A.G.M. Al Masud, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

20.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 558 and his 

signature 558/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 11.10.2009 and brought 

before him on 20.10.2009. There is no record of opinion in 

column 8 but that has been recorded in column 9. He denied the 

suggestion that he could not understand the significance of 

column 9 and that he did not follow the provisions of law 164/ 

364 and that the statement of the appellant is not a confession at 

all.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.403 did not depose before him when he saw the 

appellant. The appellant came to Peekhana on 05.01.2009. He 
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denied the suggestion that the appellant came to Peekhana 7 

days prior to the occurrence.  

The confession of the appellant Sepoy Probir Singh 

(C.S.A.586), runs as under- 

“ Avwg 2001 mv‡j SSC cvk K‡i BDR G †hvM`vb Kwi| 2005 

mv‡ji †k‡li w`‡K ivgMo LvMovQwo‡Z e`jx nB| 5/1/09 Zvs we wW 

Avi mßvn Dcj‡¶ UvÆy †kv‡Z AskMÖn‡Yi Rb¨ we wW Avi m`i `ßi 

wcjLvbvq Avwm| wmMb¨vj †m±‡i wbg©vbvaxb bZyb wewìs G _vKZvg| 

24/02/09 Zvs mÜvi ci cÖ̀ xc wWm‡c−-Gi cÖwk¶‡b Ask †bB| 

cÖwk¶b †k‡l 11.30 Uvi w`‡K †g‡m G‡m Nywg‡q cwo| 25/2/09 Zvs 

Avgvi †Kvb wWDwU wQj bv| mKvj AvbygvwbK 10.00 Uvi w`‡K 

†Mvjv¸wji kã ïb‡Z cvB Ges A ¿̄avix gy‡Lvkavix †jv‡Kiv Avgv‡`i‡K 

nvwZqvi nv‡Z Zy‡j wb‡Z e‡j| Avgv‡K jvw_ gv‡i Ges ey‡K e› ỳK ZvK 

K‡i| Rxe‡bi f‡q eva¨ n‡q nvwZqvi wb‡q wmMb¨vj †m±‡i wbg©vbvaxb 

bZyb wewìs Gi jvB‡b jywK‡q _v‡K| w`‡bi †ejv I iv‡Î ev_i“‡g I 

jvB‡b _vwK| 26/2/09 Zvs A ¿̄ †KvqvU©vi Mv‡W© Rgv w`‡q cvwj‡q hvB| 

1/3/09 Zvs miKv‡ii Av‡`‡k Kv‡R †hvM`vb Kivi Rb¨ 4 bs †M‡U 

nvwRi nB| 3/3/09 Zvs wcjLvbvq XyKvq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-
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appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of  P.W.403 appears vague and 

unspecified. He did not specify when and where he saw the 

appellant. He identified the appellant with his badge No. but his 

reference of badge No. of as many as 11 accused persons 

including the appellant appears tutored and unreliable. He 

claims to see the appellant with arms. Merely holding arms 

does not constitute any offence under Section 382 of the Penal 

Code as alleged against the appellant. The confession of the 

appellant-‘ A ¿̄avix gy‡Lvkavix †jv‡Kiv Avgv‡`i‡K nvwZqvi nv‡Z Zy‡j wb‡Z 

e‡j| Avgv‡K jvw_ gv‡i Ges ey‡K e› ỳK ZvK K‡i| Rxe‡bi f‡q eva¨ n‡q 

nvwZqvi wb‡q wmMb¨vj †m±‡i wbg©vbvaxb bZyb wewìs Gi jvB‡b jywK‡q  _vwK’  

appears exculpatory in nature. He took up arms being 
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threatened. P.W.654, the investigation officer admits that the 

appellant was taken on remand for 7 days. Apparently the 

confession of the appellant appears no more but a product of 

torture. P.W.350, the confession recording Magistrate also 

failed to certify properly to it’s voluntariness. It is neither 

voluntary not true and it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.403 is the eye witness to the occurrence. He identified 

the appellant with his badge No. He saw the appellant with 

arms. It is clear from his evidence that the appellant took up 

arms by plundering kote and committed the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears evasive but inculpatory in nature and it finds 

corroboration by the evidence of P.W.403. Although he was 

taken on remand but no evidence appears that his confession 

was obtained by coercion or by way of undue influence. Mere 

taking on remand does not render the confession involuntary. 

P.W.350, the confession recording Magistrate also certified to 
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it’s voluntariness. His confession being voluntary and true it 

can solely be based for impugned order of conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 



 

 

8338 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  



 

 

8341 

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Probir Singh (C.S.A.586) 

stated in his confessional statement- 

“mKvj AvbygvwbK 10.00 Uvi w`‡K †Mvjv¸wji kã ïb‡Z cvB Ges 

A ¿̄avix gy‡Lvkavix †jv‡Kiv Avgv‡`i‡K nvwZqvi nv‡Z Zy‡j wb‡Z e‡j| 

Avgv‡K jvw_ gv‡i Ges ey‡K e› ỳK ZvK K‡i| Rxe‡bi f‡q eva¨ n‡q 

nvwZqvi wb‡q wmMb¨vj †m±‡i wbg©vbvaxb bZyb wewìs Gi jvB‡b jywK‡q 

_v‡K| w`‡bi †ejv I iv‡Î ev_i“‡g I jvB‡b _vwK| 26/2/09 Zvs A ¿̄ 

†KvqvU©vi Mv‡W© Rgv w`‡q cvwj‡q hvB|  ’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.350 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.403 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 403 provides direct 
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evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 403 deposed- 

“`ievi ïi“ n‡j wmcvnx gvBb A ¿̄ mn wWwR †K ZvK K‡i| KvRj 

†mLv‡b hvq| `ievi n‡ji evB‡i Avwg ZLb ¸wji kã cvB| †jvKRb 

QyUvQywU K‡i †`Šov‡Z _v‡K| Avwg †n‡U Avgvi wbR e¨viv‡K P‡j Avwm 

75219 wmcvnx Avjg, 75784 ZwiKzj 73535 †mRvb gvngy`, 75546 

iweDj 55997 dRjyj Avjg, 71407 AvRv ỳj, 71202 cÖexi wmsn, 

71406 gwkDi, 76294 Av‡bvqvi, 68297 eveyj, 61876 Avnmvb 

nvwee‡K A ¿̄ mn †`L‡Z cvB| gv‡S gv‡S fire KiwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.587 Sepoy/71406 Md. Masiur 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.403 Habilder Md. Anwar Hossain 

P.W.336 Munshi Abdul Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 403 Habilder Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms towards DG. Kajal also followed 

him. There was firing outside Darber. People were running to 

and fro. He came out from Darber and went to Barak. On his 

way to Barak he came to see 75219 Sepoy Alam, 75784 Tariqul, 

73535 Sejan Mahmud, 75546 Robiul, 55997 Bajlul Alam, 71407 

Ajadul, 71202 Probir Sing, the appellant 71406 Moshiur, 

76294 Anowar, 68297 Babul, 61876 Ahasan Habib with arms 

and to make fire off and on. On the following day at about 4.00 

P.M. he left Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that he came out from Peekhana on 26.02.2009. He did not 

inform of the occurrence to the police station. He came out in 

civil dress and went to Kushtia by bus. He also did not tell 

anything to anybody in the bus. He witnessed T.V. He came 
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back to Abahani field on 01.03.2009. In the Abahani field he did 

not happen to meet with RAB or Army. Sejan Probir and 

Moshiur were at Ramgar in the month of January. He hailed 

from signal sector. The accused were on the 2nd floor of dining 

hall. He denied the suggestion that he did not know the 

appellant. He denied the suggestion that he along with Tariqul 

Bazlu had involvement in unlawful activities and that for making 

false deposition he was released from custody of CID. 

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

20.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 489 and his 

signature 489/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 11.10.2009 and deposed 

before him on 21.10.2009. The appellant was taken on remand 

for 7 days. There was one additional page with the statement. 

The date in support of his signature that appears is 20.02.2009 

and in page 4 the date has been recorded as 21.10.2009. He 
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denied the suggestion that he did not appraise column 5 to the 

appellant and that he did not follow the provisions of law in 

recording the statement and that the appellant did not make any 

statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

No cross-examination was made on behalf of the 

appellant.  

The confession of the appellant Sepoy Md. Masiur 

Rahman (C.S.A.587), runs as under- 

“Avwg MZ 10/7/2004 Zvwi‡L BDR G XzwK| BDR mßvn Dcj‡¶ 

UvÆz †kv‡Z Ask MÖn‡bi Rb¨ MZ 5/01/09 ZvwiL ivgMo, LvMov Qwo 

n‡Z BDR wcjLvbvq Avwm| MZ 25/2/09 Zvs bv Í̄vi ci wbR e¨viv‡K 

_vKvKv‡j †ejv 9.30 Uvq ¸wji kã ïwb| †ejv Abygvb 1.00 Uvi w`‡K 

A ¿̄ nv‡Z gy‡Lvm civ GK BDR m`m¨ G‡m Avgv‡`i `iRvi Kv‡Q G‡m  

A ¿̄ bv †bIqvi Rb¨ Mvwj †`q| A ¿̄ a‡i †Kv‡Z †bq Ges A ¿̄ wb‡Z e‡j| 

†KvZ n‡Z 1wU ivB‡dj I 3wU PvR©vi wb‡q wbR e¨viv‡K Avwm| ciw`b 

weKvj ch©šÍ wbR e¨viv‡KB _vwK| gvB‡K †Nvlbv nq †h wZb wK: wg: Gi 

g‡a¨ †KD _vK‡e bv| †Nvlbv ï‡b †jvKRb P‡j †h‡Z _v‡K| 26/2/09 

Zvs †ejv 4.00 Uvi w`‡K AvwgI cÖvPxi Uc‡K P‡j hvq| miKvix †Nvlbv 
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†gvZv‡eK 1/3/09 Zvs BDR G Avwm|  3/3/09 Zvs BDR G XzK‡Z 

cvwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of  P.W.403 appears vague and 

unspecified. He did not specify when and where he saw the 

appellant. He identified the appellant with his badge No. but his 

reference of badge No. of as many as 11 accused persons 

including the appellant appears tutored and unreliable. He 

claims to see the appellant with arms. Merely holding arms 

does not constitute any offence under Section 382 of the Penal 

Code as alleged against the appellant. The confession of the 
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appellant-‘†ejv Abygvb 1.00 Uvi w`‡K A ¿̄ nv‡Z gy‡Lvm civ GK BDR 

m`m¨ G‡m Avgv‡`i `iRvi Kv‡Q G‡m  A ¿̄ bv †bIqvi Rb¨ Mvwj †`q| A ¿̄ a‡i 

†Kv‡Z †bq Ges A ¿̄ wb‡Z e‡j| †KvZ n‡Z 1wU ivB‡dj I 3wU PvR©vi wb‡q wbR 

e¨viv‡K Avwm’ appears exculpatory in nature. He took up arms 

being threatened. P.W.654, the investigation officer admits that 

the appellant was taken on remand for 7 days. It is apparent that 

his confession is no more but a product of torture. P.W.336, the 

confession recording Magistrate also failed to certify properly 

to it’s voluntariness. It is neither voluntary nor true and it can’t 

be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.403 is the eye witness to the occurrence. He identified 

the appellant with his badge No. He saw the appellant with 

arms. It is clear from his evidence that the appellant took up 

arms by plundering kote and committed the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears evasive but inculpatory in nature and it finds 

corroboration by the evidence of P.W.403. Although he was 

taken on remand but no evidence appears that his confession 
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was obtained by coercion or by way of undue influence. 

P.W.336, the confession recording Magistrate also certified to 

it’s voluntariness. His confession being voluntary and true it 

can solely be based for impugned order of conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Masiur Rahman 

(C.S.A.587) stated in his confessional statement- 

“†ejv Abygvb 1.00 Uvi w`‡K A ¿̄ nv‡Z gy‡Lvm civ GK BDR m`m¨ 

G‡m Avgv‡`i `iRvi Kv‡Q G‡m  A ¿̄ bv †bIqvi Rb¨ Mvwj †`q| A ¿̄ 

a‡i †Kv‡Z †bq Ges A ¿̄ wb‡Z e‡j| †KvZ n‡Z 1wU ivB‡dj I 3wU 

PvR©vi wb‡q wbR e¨viv‡K Avwm| ciw`b weKvj ch©šÍ wbR e¨viv‡KB _vwK|  

’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.403 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 403 provides direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 403 deposed- 

“`ievi ïi“ n‡j wmcvnx gvBb A ¿̄ mn wWwR †K ZvK K‡i| KvRj 

†mLv‡b hvq| `ievi n‡ji evB‡i Avwg ZLb ¸wji kã cvB| †jvKRb 

QyUvQywU K‡i †`Šov‡Z _v‡K| Avwg †n‡U Avgvi wbR e¨viv‡K P‡j Avwm 

75219 wmcvnx Avjg, 75784 ZwiKzj 73535 †mRvb gvngy`, 75546 

iweDj 55997 dRjyj Avjg, 71407 AvRv ỳj, 71202 cÖexi wmsn, 

71406 gwkDi, 76294 Av‡bvqvi, 68297 eveyj, 61876 Avnmvb 

nvwee‡K A ¿̄ mn †`L‡Z cvB| gv‡S gv‡S fire KiwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.588 Sepoy/71407 Md. Azadul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.403 Habilder Md. Anwar Hossain 

P.W.357 Md. Shahadot Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 



 

 

8360 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 403 Habilder Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms towards DG. Kajal also followed 

him. There was firing outside Darber. People were running to 

and fro. He came out from Darber and went to Barak. On his 

way to Barak he came to see 75219 Sepoy Alam, 75784 Tariqul, 

73535 Sejan Mahmud, 75546 Robiul, 55997 Bajlul Alam, the 

appellant 71407 Ajadul, 71202 Probir Sing, 71406 Moshiur, 

76294 Anowar, 68297 Babul, 61876 Ahasan Habib with arms 

and to make fire off and on. On the following day at about 4.00 

P.M. he left Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that he came out from Peekhana on 26.02.2009. He did not 

inform of the occurrence to the police station. He came out in 

civil dress and went to Kushtia by bus. He also did not tell 

anything to anybody in the bus. He witnessed T.V. He came 

back to Abahani field on 01.03.2009. In the Abahani field he did 

not happen to meet with RAB or Army. Sejan Probir and 



 

 

8361 

Moshiur were at Ramgar in the month of January. He hailed 

from signal sector. The accused were on the 2nd floor of dining 

hall. He denied the suggestion that he did not know the 

appellant. He denied the suggestion that he along with Tariqul 

Bazlu had involvement in unlawful activities and that for making 

false deposition he was released from custody of CID. 

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

20.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 615 and his 

signature 615/1 series.  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that ..........................??? 

The confession of the appellant Sepoy Md. Azadul Islam 

(C.S.A.588), runs as under- 
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“Avwg UvÆy †kv Kivi MZ 05/1/09Bs Zvwi‡L wcjLvbvq Avwm ivgMo 

†_‡K| UvÆy †kv cȪ —ywZ wb‡Z _vwK| MZ 24/2/09Bs Zvwi‡L 

†mwgdvBbv‡j Ask wbB| ivÎ 16.00 NwUKvi w`‡K e¨viv‡K (wmMbvj 

†m±‡ii wbg©vbvaxb g¨v‡m| wd‡i NygvB| 25/2/09Bs ZvwiL mKvj 6.00 

NwUKvi w`‡K D‡V bv¯—v Kwi| H w`b †ió wQj Kvib iv‡Î dvBbvj UvÆy 

†kv n‡e| bv¯—v K‡i e¨viv‡K wd‡i †i‡ó« †M‡j Abygvb 9.30 Uvi w`‡K 

¸wji kã ïwb| bv‡qK QvËv‡ii wb‡ ©̀‡k Avgiv wbR wbR Ae ’̄v‡b _vwK| 

11.00 NwUKvi w`‡K wKQy gy‡Lvkavix wewWAvi m`m¨ A ¿̄ mn G‡m e¨vivK 

†Q‡o A ¿̄ wb‡Z e‡j Ges bv wb‡j g„Zy¨i fq †`Lvq| eva¨ n‡q †Kv‡Z 

wM‡q| PvBbv ivB‡dj I ¸wj wbB| e¨viv‡K wd‡i Ae ’̄vb Kwi| 26/2/09 

Bs Zvs †ejv 3.00Uv ch©š— e¨viv‡K wQjvg| Gi ci mevB‡K cvjv‡Z 

†`‡L †Kv‡Z A ¿̄ ¸wj Rgv K‡i wmMbvj cyivZb g¨v‡mi wcQb w`K w`‡q 

cvwj‡q hvB| Gi c‡i †Nvlbv ï‡b 1/3/09Bs Zvwi‡L †hvMw`‡Z Avwm| 

3/3/09 Bs Zvwi‡L wcjLvbvq †XvKvq| AZci 11/10/09 wcjLvbv †_‡K 

†MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of  P.W.403 appears vague and 

unspecified. He did not specify when and where he saw the 

appellant. He identified the appellant with his badge No. but his 

reference of badge No. of as many as 11 accused persons 

including the appellant appears tutored and unreliable. He 

claims to see the appellant with arms. Merely holding arms 

does not constitute any offence under Section 382 of the Penal 

Code as alleged against the appellant. The confession of the 

appellant-‘ 11.00 NwUKvi w`‡K wKQy gy‡Lvkavix wewWAvi m`m¨ A ¿̄ mn G‡m 

e¨vivK †Q‡o A ¿̄ wb‡Z e‡j Ges bv wb‡j g„Zy¨i fq †`Lvq| eva¨ n‡q †Kv‡Z 

wM‡q| PvBbv ivB‡dj I ¸wj wbB’  appears exculpatory in nature. He 

took up arms being threatened. P.W.357, the confession 

recording Magistrate also failed to certify properly to it’s 

voluntariness. It is neither voluntary not true and it can’t be 

taken into consideration as evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.403 is the eye witness to the occurrence. He identified 

the appellant with his badge No. He saw the appellant with 

arms. It is clear from his evidence that the appellant took up 

arms by plundering kote and committed the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears evasive but inculpatory in nature and it finds 

corroboration by the evidence of P.W.403. No evidence appears 

that his confession was obtained by coercion or by way of 

undue influence. P.W.357, the confession recording Magistrate 

also certified to it’s voluntariness. His confession being 

voluntary and true it can solely be based for impugned order of 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Azadul Islam 

(C.S.A.588) stated in his confessional statement- 

“11.00 NwUKvi w`‡K wKQy gy‡Lvkavix wewWAvi m`m¨ A ¿̄ mn G‡m 

e¨vivK †Q‡o A ¿̄ wb‡Z e‡j Ges bv wb‡j g„Zy¨i fq †`Lvq| eva¨ n‡q 

†Kv‡Z wM‡q| PvBbv ivB‡dj I ¸wj wbB| e¨viv‡K wd‡i Ae ’̄vb Kwi| 

26/2/09 Bs Zvs †ejv 3.00Uv ch©š— e¨viv‡K wQjvg| Gi ci mevB‡K 
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cvjv‡Z †`‡L †Kv‡Z A ¿̄ ¸wj Rgv K‡i wmMbvj cyivZb g¨v‡mi wcQb w`K 

w`‡q cvwj‡q hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.403 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 403 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 403 deposed- 

“`ievi ïi“ n‡j wmcvnx gvBb A ¿̄ mn wWwR †K ZvK K‡i| KvRj 

†mLv‡b hvq| `ievi n‡ji evB‡i Avwg ZLb ¸wji kã cvB| †jvKRb 

QyUvQywU K‡i †`Šov‡Z _v‡K| Avwg †n‡U Avgvi wbR e¨viv‡K P‡j Avwm 
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75219 wmcvnx Avjg, 75784 ZwiKzj 73535 †mRvb gvngy`, 75546 

iweDj 55997 dRjyj Avjg, 71407 AvRv ỳj, 71202 cÖexi wmsn, 

71406 gwkDi, 76294 Av‡bvqvi, 68297 eveyj, 61876 Avnmvb 

nvwee‡K A ¿̄ mn †`L‡Z cvB| gv‡S gv‡S fire KiwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.590 Sepoy/76294 Md. Anwar 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.403 Habilder RM Md. Anwar Hossain 

P.W.350 A.G.M. Al Masud, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 403 Habilder Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms towards DG. Kajal also followed 

him. There was firing outside Darber. People were running to 

and fro. He came out from Darber and went to Barak. On his 

way to Barak he came to see 75219 Sepoy Alam, 75784 Tariqul, 
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73535 Sejan Mahmud, 75546 Robiul, 55997 Bajlul Alam, 71407 

Ajadul, 71202 Probir Sing, 71406 Moshiur, the appellant 76294 

Anowar, 68297 Babul, 61876 Ahasan Habib with arms and to 

make fire off and on. On the following day at about 4.00 P.M. he 

left Peekhana.  

In cross-examination on behalf of the Appellant, he stated 

that he left Peekhana on 26.02.2009 at 4.00 P.M. He denied the 

suggestion that he participated in the rebellion and that he 

deposed falsely. Alam hailed from 11 Battalion.  

 P.W.350 A.G.M. Al Masud, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

21.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 559 and his 

signature 559/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 11.10.2009 and placed before 

him on 21.10.2009. There is no reference when the appellant 

was placed before him and where he was kept and when he was 

sent to Jail. There is no reference of the name of MLSS. The 
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appellant did not complain of any torture. He denied the 

suggestion that he did not provide sufficient time for reflection 

and that he did not appraise column 5 to the appellant and that 

he did not apply his mind in recording his statement and that 

the appellant did not make statement voluntarily and that he did 

not follow the provisions of 164/ 364 in recording the 

statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from Ramgar. He denied the 

suggestion that the appellant came to Peekhana 3 days prior to 

the occurrence and that he did not depose specially anything 

against the appellant. In the seizure list there is the reference of 

recovery of mobile and it is also referred in serial 10 that the 

mobile belonged to the appellant.  

The confession of the appellant Sepoy Md. Anwar 

Hossain (C.S.A.590), runs as under- 

“ ivgMo, LvMovQwo BDR K¨v¤ú n‡Z wcjLvbvq 5/1/09 Zvs Avwm 

BDR mßv‡ni VvU«y †kv‡Z Ask †bevi Rb¨| wmMb¨vj ‡m±‡ii Aax‡b 

‡_‡K wbqwgZ VvÆy †kv‡Z AskMÖnY Kwi| 25/2/09 Zvs mKvj AvbygvwbK 
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9.30 w`‡K cÖPÛ †Mvjv¸wji AvIqvR ïb‡Z cvB| Avwg f‡q wmMb¨vj 

†m±‡ii wbg©vbvaxb bZyb wewìs G cvwj‡q _vwK| c‡i weKvj 4 Uvi w`‡K 

Avwg wmMb¨vj †m±‡ii †g‡mi wcQb w`‡q cvjv‡bvi ‡Póv Kivi mgq 

GKRb gy‡Lvkavix A ¿̄mn Avgv‡K ¸wj Kivi fq †`wL‡q A ¿̄ ai‡Z 

e‡j| Avwg A ¿̄ wb‡j D³ A ¿̄avix P‡j hvq| A ¿̄avix gy‡Lvkavix P‡j 

‡M‡j Avwg wcjLvbvi †`qvj UcwK‡q P‡j hvB| 28/2/09 Zvs TV 

‡NvlYvi gva¨‡g Rvb‡Z ‡c‡i BDR Gi 4 bs †M‡U Avwm| c‡i Avevnbx 

gv‡V Kj Bb Kivq| 3/3/09 Zvs wcjLvbvi wfZ‡i wb‡q hvq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of  P.W.403 appears vague and 
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unspecified. He did not specify when and where he saw the 

appellant. He identified the appellant with his badge No. but his 

reference of badge No. of as many as 11 accused persons 

including the appellant appears tutored and unreliable. He 

claims to see the appellant with arms. Merely holding arms 

does not constitute any offence under Section 382 of the Penal 

Code as alleged against the appellant. The confession of the 

appellant-‘ GKRb gy‡Lvkavix A ¿̄mn Avgv‡K ¸wj Kivi fq †`wL‡q A ¿̄ 

ai‡Z e‡j| Avwg A ¿̄ wb‡j D³ A ¿̄avix P‡j hvq’ also appears 

exculpatory in nature. He took up arms being threatened. 

P.W.350, the confession recording Magistrate also failed to 

certify properly to it’s voluntariness. His above confession can’t 

be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.403 is the eye witness to the occurrence. He identified 

the appellant with his badge No. He saw the appellant with 

arms. It is clear from his evidence that the appellant took up 

arms by plundering kote and committed the offence under 
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Section 382 of the Penal Code. The confession of the appellant 

appears evasive but inculpatory in nature and it finds 

corroboration by the evidence of P.W.403. Although he was 

taken on remand from his 164 statement but no evidence 

appears that his confession was obtained by coercion or by way 

of undue influence. P.W.350, the confession recording 

Magistrate also certified to it’s voluntariness. His confession 

being voluntary and true it can solely be based for impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Anwar Hossain 

(C.S.A.590) stated in his confessional statement- 

“c‡i weKvj 4 Uvi w`‡K Avwg wmMb¨vj †m±‡ii †g‡mi wcQb w`‡q 

cvjv‡bvi ‡Póv Kivi mgq GKRb gy‡Lvkavix A ¿̄mn Avgv‡K ¸wj Kivi 

fq †`wL‡q A ¿̄ ai‡Z e‡j| Avwg A ¿̄ wb‡j D³ A ¿̄avix P‡j hvq| 

A ¿̄avix gy‡Lvkavix P‡j ‡M‡j Avwg wcjLvbvi †`qvj UcwK‡q P‡j 

hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.350 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.403 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 403 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 403 deposed- 

“`ievi ïi“ n‡j wmcvnx gvBb A ¿̄ mn wWwR †K ZvK K‡i| KvRj 

†mLv‡b hvq| `ievi n‡ji evB‡i Avwg ZLb ¸wji kã cvB| †jvKRb 

QyUvQywU K‡i †`Šov‡Z _v‡K| Avwg †n‡U Avgvi wbR e¨viv‡K P‡j Avwm 

75219 wmcvnx Avjg, 75784 ZwiKzj 73535 †mRvb gvngy`, 75546 

iweDj 55997 dRjyj Avjg, 71407 AvRv ỳj, 71202 cÖexi wmsn, 

71406 gwkDi, 76294 Av‡bvqvi, 68297 eveyj, 61876 Avnmvb 

nvwee‡K A ¿̄ mn †`L‡Z cvB| gv‡S gv‡S fire KiwQj|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.591 Sepoy /63929 Md. Emdadul 

Huq. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 14 Naik Md. Anamul Haque 
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P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he heard firing 

sound. Afterwards he came to Signal sector and there he saw 

Deputy Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant was switched off. Then operator 

talked with Maj. Maksumul Hakim on mobile. Maj. Shah Alam 

sought help from them having afraid of his life. Thereafter, they 

hid him in the store room. Afterwards he came out on varanda. 

Therefrom he came to see Commandant Lutfor Rahman to 

come up in his office on 2nd floor. At that time he came to see 
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appellant Sepoy Emran, along with- Habilder Taher, Lance 

Naik Karim, Sepoy Azim Patowary, Sepoy Arafat Hossain, 

Sepoy Mijanar and others to come to the office of 24 Battalion 

with arms and they took down Commandant Lutfor Rahman 

forcibly and took him away towards D.G. Office in insulting 

manner. Prior to that Signalman Uzzal pushed Shah Alom in 

Signal room and closed the door. After that 15/10 BDR 

personnel with arms wearing ‘CAMO †MÄx’ attacked signal 

sector and entered into it on breaking down the door. Later on, 

they left the signal sector office. Among the BDR personnel 

who entered into the office he identified Signalman Shamim, 

Sepoy Lutfor Rahman, Sepoy Ziaur Rahman, Sepoy Solayman, 

Sepoy Monjur Elahi, Sepoy Golam Mostafa, Lance Naik 

Kamrul and the appellant Sepoy Emdad. They asked the 

insiders through mike to come out, otherwise they would be 

shot. ........................... 

In cross-examination on behalf of the appellant, he stated 

that his residence was at 26/2 Monesor Road. He denied the 

suggestion that he did not depose before I.O. that he came out 

from residence at 6.15. He was alone on duty at work shop. In 
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the adjacent room there were three persons. They were 5 in 

number in signal sector including deputy commandant. He 

denied the suggestion that he did not depose before I.O. the 

name of deputy commandant. He did not know from which 

number he phoned the commanding officer. The armed 

rebellions were looking for the army officers. He denied the 

suggestion that he knew that only army officers will be killed. 

Commanding officer came to office at about 10.50 with 

uniform and remained in the office for 10 minutes. 10/15 armed 

rebellions broke down the door of signal sector and took away 

the commandant at about 11.00 hours. They did not try to 

prevent them. Thereafter they closed the door. He did not send 

any message to high officials after taking away the 

commandant. He referred the name whome he could identify. 

He denied the suggestion that he could not identify the accused 

and that earlier he came to Court thrice and thus saw the 

accused for the 1st time. He reiterated that he knew the accused 

since he hailed from same Battalion. He heard miking but can’t 

say who was miking. He hid himself behind the Almira for an 

hour. He denied the suggestion that he had implication to the 
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occurrence and thus he did not make any protest and moved 

freely. He denied the suggestion that he did not see the accused 

at the time of occurrence and that he deposed falsely. He 

reiterated that he hid himself and saw the accused.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

15.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 794 and his 

signature 794/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he got the appellant from MLSS at 1.00 P.M. on 

15.10.2009. The appellant was arrested on 12.10.2009 and sent 

him to jail at 4.45 P.M. He denied the suggestion that he did not 

appraise column 5 to the appellant and that he did not record the 

statement in the language of the appellant and that he did not 

follow the provisions of law in recording the statement and that 

the statement of appellant is not a confession and that he did not 

make it voluntarily.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.14 after 66 days. P.W.14 

did not depose before him that he had talk with Maj. Shah 

Alom and that 10/ 15 persons of signal sector attacked. Signal 

office and workshop were at different places. P.W.14 did not 

depose before him that his residence was at Moneshor Road 

and that on 25.02.2009 he stayed through day and night in the 

residence of Uzzal. Uzzal and Naik Kamal Pasha have not been 

cited as witness. He denied the suggestion that they deposed as 

he tutored and that they did not see the appellant. He sent the 

appellant to Court on 12.10.2009 and his statement was 

recorded on 15.10.2009. He denied the suggestion that he 

obtained the statement of the appellant under oppression and 

that he did not investigate the case properly.  

The confession of the appellant Sepoy Md. Emdadul Huq 

(C.S.A.591), runs as under- 

“Avwg BDR Gi GKRb  wmcvnx | Avgvi m`m¨ bs- 63929| Avwg 

1998 mv‡j iscyi ‡Rjv n‡Z wewWAvi G wmcvnx c‡` †hvM`vb Kwi| 

Avwg 7/1/09 Bs Zvwi‡L wcjLvbvq 28 bs e¨vUvwjq‡b †hvM`vb Kwi| 

Avwg 11/10/09 Bs Zvwi‡L  wewWAvi  Gi Avi Gm, G †Z †hvM`vb Kwi| 
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Avwg Bs 25/2/09 Bs ZvwiL mKvj Abygvb 8 Uvq 24 ivB‡djm&  

e¨vUvwjq‡bi nvwej`vi Gi †bZ…‡Z¡ `ievi  c¨v‡i‡W †hvM`vb Kwi| 

25/2/09 Bs  Zvwi‡L mKvj Abygvb 9 Uvq `ievi n‡j mfv ïi“ nq| 

15/20 wgwbU c‡i  wewWAvi †Rvqvbiv `vuwo‡q ˆn ûj¬v Ki‡Z _v‡K|  Avwg 

nj †_‡K †ewi‡q  gv‡V hvB| †mLv‡b hvIqvi c‡i Av‡iv cªPÛ †Mvjv¸wj 

nq Ges Avwg c‡i 24bs ivB‡djm& e¨vUvwjq‡bi e¨viv‡K P‡j hvB| ỳci 

12Uvq (Abygvb) Rxc‡hv‡M K‡qKRb gy‡Lvkavivx  wewWAvi m`m¨ 

Avgv‡`i e¨viv‡Ki mvg‡b Av‡m Ges  e‡j †h, hviv jvB‡b Av‡Q, Zviv 

ZvovZvwo †ei n‡q Avm, bB‡j  †Zvgv‡`i‡K ¸wj Kie| Avwg mevi mv‡_ 

bx‡P P‡j Avwm| Avwg bx‡P †Mvmj Lvbvi cv‡k wKQy¶Y Ave ’̄vb  Kwi| 

Avwg ỳcyi 1 Uvi w`‡K cvwj‡q hvIqvi Rb¨  wewWAv‡ii 4bs †MB‡U hvB|  

†mLv‡b K‡qKRb  A ¿̄avix †jvK wQj| Avgv‡K cvjv‡Z  Zviv euvav †`q 

Ges  Avgvi nv‡Z GKwU Gm GgwR aivBqv ‡`q| Zviv Avgv‡K  e‡j †h, 

A ¿̄ bv wb‡j Avgv‡K ¸wj Ki‡e| Avwg A ¿̄ nv‡Z wb‡q †mLv‡b wKQy¶Y 

wQjvg| c‡i Avwg 24 ivB‡djm& e¨vUvwjq‡bi †Kv‡Z  G‡m A ¿̄ Rgv 

†`B|  MZ 26/2/09 Bs Zvwi‡L Avwg weKvj Abygvb  4 Uvq †WBix 

dv‡g©i †`Iqvj UcKvBqv wcjLvbvi evwn‡i cvjvBqv hvB|Avwg miKvix 

†Nvlbv Abyhvqx 1/3/09 Bs Zvwi‡L †hvM`v‡bi Rb¨ wcjLvbvq Avwm| 

Avgv‡K Avevnbx gv‡V wb‡q hvq| †mLv‡b 2w`b _vKvi c‡i Avgv‡K 

wcjLvbvi Af¨šZ‡i wb‡q  Av‡m| GB Avgvi Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 14 does not bear any 

substance. He claims to see the appellant with arms among 

15/10 rebellions who attacked signal sector by breaking down 

its door and thereafter moved towards Darbar. His identification 

of the Appellant in above manner appears impracticable and 

doubtful. His identification to the appellant is also not proper. 

He merely referred him as ‘Sepoy Emdad’ without his Battalion 

and badge No. There was another Sepoy named Emdad not sent 

up in Sl. No. 283. Mere holding arms does not constitute any 

offence under Section 382 of the Penal Code as alleged against 
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the appellant. The confession of the appellant ‘Avwg ỳcyi 1 Uvi 

w`‡K cvwj‡q hvIqvi Rb¨ wewWAv‡ii 4bs †MB‡U hvB|  †mLv‡b K‡qKRb  

A ¿̄avix †jvK wQj| Avgv‡K cvjv‡Z  Zviv euvav †`q Ges  Avgvi nv‡Z GKwU Gm 

GgwR aivBqv ‡`q| Zviv Avgv‡K  e‡j †h, A ¿̄ bv wb‡j Avgv‡K ¸wj Ki‡e’’ 

appears exculpatory in nature. He took up arms being 

threatened. P.W. 371, the confession recording Magistrate 

failed to certify to its voluntariness. The confession of the 

appellant not being true and voluntary it can’t be taken into 

consideration as evidence.      

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W 14 is the eye witness to the occurrence. He saw the 

appellant with arms and to attack signal sector. His above 

testimony could not be tainted or embellished in any way. It is 

clear that he took up arms by plundering kote and constituted 

offence under Section 382 of the Penal Code. There is no 

ambiguity to the identification of the appellant. He admits in his 

cross-examination that he served with the appellant under the 

same Battalion and he himself saw the appellant at the time of 

occurrence. The evidence of P.W. 14 appears reliable, credible 
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and trustworthy. The confession of the appellant is evasive but 

inculpatory in nature. It finds corroboration by the evidence of 

P.W. 14. P.W. 371 the confession recording Magistrate duly 

certified it as voluntary. No evidence appears that his 

confession was obtained under coercion or by way of undue 

influence.  There is no legal bar to base the impugned order of 

conviction and sentence relying on it.   

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Emdadul Huq 

(C.S.A.591) stated in his confessional statement- 

“Avwg ỳcyi 1 Uvi w`‡K cvwj‡q hvIqvi Rb¨  wewWAv‡ii 4bs †MB‡U 

hvB|  †mLv‡b K‡qKRb  A ¿̄avix †jvK wQj| Avgv‡K cvjv‡Z  Zviv euvav 

†`q Ges  Avgvi nv‡Z GKwU Gm GgwR aivBqv ‡`q| Zviv Avgv‡K  e‡j 

†h, A ¿̄ bv wb‡j Avgv‡K ¸wj Ki‡e| Avwg A ¿̄ nv‡Z wb‡q †mLv‡b 

wKQy¶Y wQjvg| c‡i Avwg 24 ivB‡djm& e¨vUvwjq‡bi †Kv‡Z  G‡m A ¿̄ 

Rgv †`B|  ’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.14 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 14 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 14 deposed- 

“GB NUbvi c~‡e© kvn Avjg mv‡ne‡K wmMbvj i“‡g XyKv‡bvi ci `iRv 

eÜ K‡i †`q| wmMb¨vjg¨vb D¾j| Gi ci GK`j D”Q„•Lj  BDR 

‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z CAMO ‡MÄx cwiwnZ Ae ’̄vq G‡m 

wmMbvj †mKU‡i Avµgb K‡i| Zv‡`i nv‡Zi iW I jvwV w`‡q `iRv 

†f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv wmMbvj ‡mKUi †Q‡o Awd‡mi w`‡K 

P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ wmMbvjg¨vb kvgxg wmcvnx jyrdi 

ingvb, wmcvnx wRqvDi ingvb, wmcvnx †mvjvqgvb, wmcvnx gÄyi Gjvnx, 

wmcvnx  †Mvjvg †gv —̄dv, j¨vÝ bv‡qK Kvgi“j Ges wmcvnx Gg`v`‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.601 Naik /45118 Md. Jinder Ali 

Sarder.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.76 Sepoy Md. Kamal Uddin 
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P.W.246 Habilder Sk Bellal Hossain 

P.W.333 Mohammad Moazzem Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.76 Kamal Uddin deposed that on 25.02.2009 he 

attended Darbar. Darbar started at 9 A.M. At one stage when 

D.G. was delivering speech 65140 Sepoy Moyeen of 13 

Battalion entered into Darbar with arms. There happened 

disorder in Darbar and BDR personnel were taking exit. He also 

came out from Darbar to his Line. On his way to Line, he came 

to see Sepoy Ziaul Hoq, Habilder Abul Kashem, Naik A. Bari 

Sarker and the appellant Naik S.M. Dider Ali of 13 Battalion 

with arms and to run hither and thither with agitated mood.  

In cross-examination on behalf of the appellant he stated 

that he joined in BDR on 3rd July, 2003 under 13 Battalion. 
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Subeder Azim Uddin was a company commander. Lt. Col. 

Badrul Huda was also commanding officer. He deposed before 

I.O. on 24.08.2009. He can’t say whether the appellant was 

arrested on 31.10.2009. The appellant was present in Darbar on 

25.02.2009. 13 Battalion  was 7/8 hundred away yard from 

Darber Hall. To the east of Darbar hall there were swimming 

pool, RSB field. He left Peekhana at 9.45. He denied the 

suggestion that he deposed falsely in order to get himself 

exempted as an accused.  

P.W.246 Sheikh Belal Hossain deposed that on 

25.02.2009 he was on duty for cleaning cookeries. He heard 

firing at 9.20 A.M. and hid himself. At 11.30 A.M. some BDR 

rebellions threatened him to fire. He came back to his Battalion 

and remained thereat. The BDR rebellions were firing towards 

Barak. He came to see 43733 Habilder Kashem, the appellant 

45118 Naik Jinnat Ali, the Appellant 65330 Sepey Rashid, 

66822 Sepoy Masum, 67049 Nurul Islam to move around with 

arms.  

 In cross-examination on behalf of the Appellant, he stated 

that having afraid at firing he hid himself and later on came out. 
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He denied the suggestion that the rebellions were firing at his 

leadership and that he was also a rebellion. He was entrusted to 

serve breakfast for the VIPs. On the date of occurrence he was 

Habilder Maj. of ‘C’ Company. He denied the suggestion that he 

had his implication in mass graving and that he deposed falsely 

against the Appellant.  

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 05.11.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

413 and his signature 413/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant did not complain of torture. So he did not 

record it. He did not find any mark of torture in the person of 

the appellant. There is no reference how long the appellant was 

on remand. He denied the suggestion that he did not provide the 

appellant sufficient time for reflection and that he did not 

appraise column 5 to the appellant and that he did not read over 

statement to the appellant and that the appellant did not make 
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any statement voluntarily and that he did not follow the 

provisions of law in recording the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.246 deposed before him that he hid himself under the 

cot of cookeries at 9.40  and remained there till 11.30 A.M. The 

three persons who remained with him have not been cited as 

witness in the case. He denied the suggestion that it was not 

possible to identify the appellant from his above position. The 

appellant was on remand for 3 days. He denied the suggestion 

that he obtained the confessional statement of the appellant 

under oppression.  

The confession of the appellant Naik Md. Jinder Ali 

Sarder (C.S.A.601), runs as under- 

“ A¡¢j 1984p¡−m ®N¡f¡mN” ®Sm¡ q−a ¢h ¢X A¡−l ¢pf¡q£ f−c i¢aÑ 

q−u 6 j¡−pl −j±¢mL fÐ¢nrZ NËqe L¢lz A¡¢j ®c−nl ¢h¢iæ ÙÛ¡−e Q¡L¥l£ 

L¢lz A¡¢j phÑ−no 13  l¡C−gm hÉ¡V¡¢mue,p¤e¡jN” q−a ¢fmM¡e¡u hcm£ 

qC Hhw AcÉ¡h¢d ®pM¡−eC LjÑla A¡¢Rz A¡¢j c£OÑ¢ce ¢h ¢X A¡−l LjÑla 

A¡¢Rz ®lne p¤¢hd¡, ¢h¢XA¡−l A¡m¡c¡ A¢gp¡l ¢e−u¡N, V¡Cj ®úm, p£j¡¿¹ 

i¡a¡ hª¢Üpq ¢h¢iæ °ho−jÉl L¡l−Z ¢h ¢X A¡l pc−pÉl j−dÉ ¢h¢iæ pju 
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®r¡M ®c−M¢Rz Na 24/02/09 a¡¢lM c¤f¤l 12.00 V¡l pju °p¢eL ®j−p 

hs M¡e¡ M¡Cu¡ m¡C−e ¢N−u ¢hnÐ¡j ®eCz Na 25/02/09 a¡¢lM pL¡m 

06.00 O¢VL¡ q−a 6.40 O¢VL¡ fkÑ¿¹ ¢f, ¢V L−l m¡C−e H−p clh¡−l 

k¡Ju¡l SeÉ gm Ce qCz pL¡m 8. 15O¢VL¡l ¢c−L clh¡l q−m ¢N−u 

®f±y¢R Hhw clh¡l q−ml ¢fR−el p¡¢l−a h¢pz pL¡m Ae¤j¡e 9.00 O¢VL¡l 

pju clh¡l öl¦ q−m ¢LR¤re fl ¢X ¢S  j−q¡cu hš²hÉ¡ öl¦ L−lz HL 

fk¡Ñ−u A¡j¡l a¾cÐ¡ (O¤j O¤j i¡hA¡−p qW¡v ®m¡LSe ®hl q−u B−pz B¢j 

J a¡−cl p¡−b ®hl q−u  13 l¡C−gm hÉ¡V¡¢mu−e Q−m k¡Cz HC pju  

e£−Q ¢LR¤ pwMÉ¡L ¢h ¢X A¡l pcpÉ ¢QvL¡l L−l ph¡C−L  AÙ» ¢e−a h−mz 

pL¡m 11.30 O¢VL¡l pju A¡¢j A¡j¡l ®h−Xl HLV¤ c§−l ®Q±¢Ll HL 

®L¡e¡u f−s b¡L¡ HL¢V l¡C−gm ®eCz flhaÑ£−a 13 l¡C−gm hÉ¡V¡¢mu−e 

®L¡u¡V¡l N¡−XÑ ¢N−u  l¡C−gm¢V ®l−M f¤el¡u m¡C−e Q−m A¡¢pz c¤f¤l 

Ae¤j¡e 2.30 O¢VL¡l pju ¢p¢im ®f¡o¡−L d¤¢f M¡e¡l ¢fRe ¢cL ¢c−u 

Ju¡m VfL¡Cu¡ f¡¢m−u NË¡−jl h¡s£−a AhÙÛ¡e Ll−a b¡¢Lz    

plL¡l£ ®O¡oe¡ ö−e 1/3/2009 a¡¢l−M pL¡−m 4ew ®N−V q¡¢Sl qC Hhw 

®pM¡−e a−L 03/03/09 a¡¢l−M ¢fmM¡e¡l ¢ial fÐ−hn Ll¡−e¡ quz f−l 

Q¡L¥l£ Ll¡ AhÙÛ¡u ¢fmM¡e¡ ®b−L A¡j¡−L a¡¢l−M ®NËga¡l Ll¡ quz HC 

A¡j¡l Sh¡eh¢¾cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-



 

 

8412 

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.76  and 246 do not bear any 

relevancy against the instant appellant and they both referred 

the accused as Naik S.M. Dider Ali Sarker and Naik Jinat Ali 

but the appellant is Naik Md. Jinder Ali Sarder. Their evidence 

in no way helps the prosecution in establishing the charged 

against the convict/appellant. The confession of the appellant –

‘10.30 Uvi w`‡K gvB‡K †Nvlbv ïb‡Z cvB †h hviv †cvlvK co‡e bv Ges A ¿̄ 

nv‡Z bv wb‡e Zv‡`i‡K ¸wj K‡i nZ¨v Kiv n‡e| Avwg ZLb †cvlvK c‡o wb‡P  

wM‡q †Kv‡Z hvB| wKš‘ †mLv‡b †Kvb bv _vKvq Avwg wd‡i Avm‡Z _vwK| †diZ 

Avmvi c‡_ cv‡k¦© dz‡ji evMv‡bi MvQ Zjvq GKwU PvBwbR ivB‡dj c‡o _vK‡Z 

†`wL †mwU nv‡Z wb‡q jvB‡b Avwm’ appears exculpatory in nature. He 

took up arms being threatened. P.W.654, the investigation 
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officer admits that the appellant was taken on remand for 3 

days. The confession of the appellant thus apparently appears  a 

product of torture. P.W.333, the confession recording 

Magistrate also failed to certify to its voluntariness. The 

confession not being true and voluntary  it can’t be taken into 

consideration as evidence to support the impugned order of 

conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.76 and 246 are eye witnesses to the occurrence. 

P.W.76 identified the appellant with his Battalions No.13. It 

appears that he named the appellant as Naik S.M. Dider Ali 

Sarker but there is no BDR person in above name in  Battalion 

No.13. P.W.246 although named him as Naik Jinat Ali but he 

identified the appellant with his badge No. rightly as 45118 

since both the witnesses identified his battalion as well as 

badge. There appears no doubt to identification. The reference 

of his name ad recorded happens due to slip of tongue  or pen.  

Both the P.Ws. saw him to move around with arms and agitated 

mood. It is clear that he took up arms by plundering kote and 
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committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inclupatory 

in nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.333, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.Ws. The confession being 

voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 



 

 

8418 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Jinder Ali Sarder 

(C.S.A.601) stated in his confessional statement- 

“qW¡v ®m¡LSe ®hl q−u B−pz B¢j J a¡−cl p¡−b ®hl q−u  13 l¡C−gm 

hÉ¡V¡¢mu−e Q−m k¡Cz HC pju  e£−Q ¢LR¤ pwMÉ¡L ¢h ¢X A¡l pcpÉ 

¢QvL¡l L−l ph¡C−L  AÙ» ¢e−a h−mz pL¡m 11.30 O¢VL¡l pju A¡¢j 

A¡j¡l ®h−Xl HLV¤ c§−l ®Q±¢Ll HL ®L¡e¡u f−s b¡L¡ HL¢V l¡C−gm 

®eCz flhaÑ£−a 13 l¡C−gm hÉ¡V¡¢mu−e ®L¡u¡V¡l N¡−XÑ ¢N−u  l¡C−gm¢V 

®l−M f¤el¡u m¡C−e Q−m A¡¢pz’’ 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.76 and 246 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. It is true that 

the name of the appellant as recorded does not find conformity 

with the name of the appellant but he has rightly been identified 

by his battalion No.13 and badge No.45118. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 76 and 246 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 76 deposed- 

“wek„sLjvi GK ch©v‡q Avwg wbR BDwb‡U †dir Avwm| BDwb‡U Avmvi 

c‡_ 13 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi Aveyj Kv‡kg, bv‡qK Avãyj 
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evix miKvi, bv‡qK Gm Gg w``vi Avjx miKvi I wmcvnx wRqvDj nK‡K 

A ¿̄ nv‡Z D‡ËwRZ Ae ’̄vq †`Šov‡`Šox Ki‡Z †`wL|” 

P.W.246 deposed- 

“Avwg 43733 nvwej`vi Kv‡mg, 45118 bv‡qK wRbœvZ Avjx 65330 

wmcvnx  iwk` 66822 wmcvnx gvmyg,67049 byi“j Bmjvg‡K A ¿̄mn 

Nyiv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.603 Sepoy/76853 Md. Salim.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.152 Sepoy Ziaur Rahman 

P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.152 Sepoy Md. Ziaur Rahman stated that on 

25.02.2009 at about 9.30 he heard of firing. He came back to 

Barak. At about 10.00 A.M. some BDR personnel called them 
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by bad names and thereafter they left Barak. He found Sepoy 

75223 Shaheen Imran and the appellant Sepoy 76853 Salim to 

move with arms with other BDR personnel. On 27.02.2009 

police took him to hospital. 

In cross-examination on behalf of the appellant, he stated 

that he joined in BDR on 11.09.2004. He remained in the 

hospital for about 7/8 days under the care of police. He did not 

inform anything to the police. About 400/450 BDR personnel 

were there under the care of Police of Hospital. In Barak he hid 

himself in the toilet and sometimes he took shelter in Veranda 

and other different places. South side was the frontal side of 

Barak. He denied the suggestion that Sepoy Salim did not move 

with arms on the date of occurrence and that he did not go to 

Darber. He denied the suggestion that he deposed falsely. 

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

05.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 548 and his 

signature 548/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him on 05.11.2009 . He 

denied the suggestion that the appellant was kept in the police 

custody for 3 days and that he was not appraise of anything and 

that he did not certify in column 8 and that the appellant did not 

make any confession and that the statement of the appellant is 

not a confession and that his statement was not recorded in 

compliance with the provisions of law.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 31.10.2009 from Peekhana 

and was on remand for 3 days. He can’t say whether the 

appellant was in service after 24.08.2009. P.W.152 did not 

depose before him where he saw the appellant. He denied the 

suggestion that he took P.W.152 in police custody and that the 

appellant had no complicity to the occurrence.  

The confession of the appellant Sepoy Md. Salim 

(C.S.A.603), runs as under- 

“ MZ 25/02/09 Bs ZvwiL mKvj 6Uv ch©š—  13 ivB‡djm e¨vUvwjqv‡b 

wWDwU †kl K‡i jvB‡b G‡m ï‡qwQjvg| AvbygvwbK 9.30 Uvi w`‡K 
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¸jv¸wji AvIqvR ïb‡Z cvB| eviv›`vq G‡m †`wL wewWAvi m`m¨iv 

†`Šov‡`Šwo Ki‡Q| 10.30 Uvi w`‡K gvB‡K †Nvlbv ïb‡Z cvB †h hviv 

†cvlvK co‡e bv Ges A ¿̄ nv‡Z bv wb‡e Zv‡`i‡K ¸wj K‡i nZ¨v Kiv 

n‡e| Avwg ZLb †cvlvK c‡o wb‡P  wM‡q †Kv‡Z hvB| wKš‘ †mLv‡b †Kvb 

bv _vKvq Avwg wd‡i Avm‡Z _vwK| †diZ Avmvi c‡_ cv‡k¦© dz‡ji 

evMv‡bi MvQ Zjvq GKwU PvBwbR ivB‡dj c‡o _vK‡Z †`wL †mwU nv‡Z 

wb‡q jvB‡b Avwm| jvB‡b G‡m wmcvnx †ejv‡qZ, wmcvnx kvnxb Bgivb, 

wmcvnx i“‡ej, j¨vt bv‡qK mvBdzj GB 4Rb‡K A ¿̄ nv‡Z Nyi‡Z †`wL| 

Avwg A ¿̄wU wb‡q jvB‡b hvB Ges mvivivZ jvB‡bB _vwK| c‡ii w`b 

26/2/09 gvB‡K †Nvlbv w`‡j 10/11 Uvi w`‡K †Kv‡Z wM‡q A ¿̄wU Rgv 

†`B Ges mv‡_ mv‡_B jvB‡b G‡m †cvlvK cvwë‡q cvwj‡q hvB| cvwj‡q 

hvIqvi mgq Avwg wmcvnx GKivgyj †K A ¿̄ nv‡Z Unj w`‡Z †`wL| 

cvwj‡q Avwg Avgvi evox‡Z P‡j hvB| c‡i miKvix †Nvlbv ï‡b 3/3/09 

Bs ZvwiL wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.152 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. He simply claims 

to see the appellant with arms and to move around with armed 

rebellions. His above testimony appears vague and unspecified. 

He did not disclose when and where he saw the appellant. Such 

vague, unspecified and solitary evidence can’t be relied on. The 

confession of the appellant –‘10.30 Uvi w`‡K gvB‡K †Nvlbv ïb‡Z cvB 

†h hviv †cvlvK co‡e bv Ges A ¿̄ nv‡Z bv wb‡e Zv‡`i‡K ¸wj K‡i nZ¨v Kiv 

n‡e| Avwg ZLb †cvlvK c‡o wb‡P  wM‡q †Kv‡Z hvB| wKš‘ †mLv‡b †Kvb bv 

_vKvq Avwg wd‡i Avm‡Z _vwK| †diZ Avmvi c‡_ cv‡k¦© dz‡ji evMv‡bi MvQ 

Zjvq GKwU PvBwbR ivB‡dj c‡o _vK‡Z †`wL †mwU nv‡Z wb‡q jvB‡b Avwm’ 

appears exculpatory in nature. He took up arms being 

threatened. P.W.654, the investigation officer admits that the 

appellant was taken on remand for 3 days. The confession of 

the appellant thus apparently appears  a product of torture. 
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P.W.349, the recording confession Magistrate also failed to 

certify to its voluntariness. The confession not being true and 

voluntary  it can’t be taken into consideration as evidence to 

support the impugned order of conviction and sentence to the 

appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.152 is the eye witness to the occurrence. He identifies 

the appellant duly with his badge No. and he saw him with 

arms. It is clear that he took up arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inclupatory 

in nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.349, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.W.152. The confession being 

voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Salim (C.S.A.603) 

stated in his confessional statement- 
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“Avwg ZLb †cvlvK c‡o wb‡P  wM‡q †Kv‡Z hvB| wKš‘ †mLv‡b †Kvb bv 

_vKvq Avwg wd‡i Avm‡Z _vwK| †diZ Avmvi c‡_ cv‡k¦© dz‡ji evMv‡bi 

MvQ Zjvq GKwU PvBwbR ivB‡dj c‡o _vK‡Z †`wL †mwU nv‡Z wb‡q 

jvB‡b Avwm| jvB‡b G‡m wmcvnx †ejv‡qZ, wmcvnx kvnxb Bgivb, wmcvnx 

i“‡ej, j¨vt bv‡qK mvBdzj GB 4Rb‡K A ¿̄ nv‡Z Nyi‡Z †`wL| Avwg 

A ¿̄wU wb‡q jvB‡b hvB Ges mvivivZ jvB‡bB _vwK| c‡ii w`b 26/2/09 

gvB‡K †Nvlbv w`‡j 10/11 Uvi w`‡K †Kv‡Z wM‡q A ¿̄wU Rgv †`B Ges 

mv‡_ mv‡_B jvB‡b G‡m †cvlvK cvwë‡q cvwj‡q hvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.152 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 152 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 152 deposed- 

“ZLb BDwb‡U P‡j Avwm| Abygvb 10 NwUKvq wKQy †jvK MvjvMvwj K‡i 

P‡j hvq| ZLb 75223 wmcvnx kvnxb Bgivb, 76853 wmcvnx †mwjg‡K 

A ¿̄ mn Ab¨ A ¿̄ avix‡`i ms‡M †Nviv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.605 Sepoy/76150 Md. Asadul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.70 Naik Arshadul Karim 

P.W.330 Sayed Minhaz Um Monira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.70 deposed that he attended Darbar on 25.02.2009. 

Sepoy Moyeen pointed arms on D.G. Other officers disarmed 

him. He also stood up. Later on he came out and on his way to 
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unit he came to see Lance Naik Ekramul (47474) to move 

towards Darbar with S.M.G. Thereafter he came to Line of 24 

Battalion and remained in the Line. There was miking to take 

up arms and kill army officers. He came out at Varanda. 

Therefrom he came to see Naik Aziz and the appellant Sepoy 

Asadul to make firing. They were threatening and asking to kill 

army officers. Later on he returned to Line. 

In cross-examination on behalf of the appellant, he stated 

that he hailed from Comilla. He deposed in mutiny case. He 

can’t say when the appellant was on 25/26th Feb, 2009. He also 

can’t say when he was arrested. He denied the suggestion that 

he was found in video footage. He came out on varanda on 3rd 

floor of Soinik Line. He did not see anyone from 3rd floor. He 

denied the suggestion that he did not see anyone.  

 P.W.330 Syed Minhaz Um Monira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

05.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 391 and her 

signature 391/1 series.  
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In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 31.10.2009 and 

deposed before him on 05.11.2009. He was brought before him 

from the custody of CID. He denied the suggestion that he did 

not certify the statement properly and that he did not follow the 

provisions of 164/ 364 and that the statement of the appellant is 

not a confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 31.10.2009 and took him on 

remand for 3 days. He denied the suggestion that he obtained 

the 164 statement of the appellant under coercion threat and 

duress and that P.W.70 is a fictitious witness.  

The confession of the appellant Sepoy Md. Asadul Islam 

(C.S.A.605), runs as under- 

“ 25/02/2009 a¡¢l−M A¡¢j clh¡l q−m ¢Rm¡jz ¢LR¤rZ clh¡l Qm¡l 

fl qW¡v L−l ®N¡m¡…¢m öl¦ q−m¡z ph¡C c¡s¡−u k¡u, ®c±−s f¡m¡−a 

b¡−Lz A¡¢jJ clh¡l qm ®b−L ®hl q−u ®c±−s m¡C−e Q−m B¢pz e£Q ®b−L  

g¡u¡l Ll¢Rm Hhw j¡C−L hm¢Rm k¡l q¡−a q¡¢au¡l b¡L−h e¡ a¡−L …¢m 

L−l j¡l−hz S¡−el i−u A¡¢j m¡Ce ®b−L ®e−j ®L¡−a k¡Cz ¢N−u ®c¢M 
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®L¡a i¡P¡z AÙ» e¡Cz h¡l¡¾c¡u HLV¡ Q¡C¢eS l¡C−gm f−l ¢Rmz A¡¢j 

®kC l¡C−gmV¡ ¢e−u A¡h¡l m¡C−e k¡Cz l¡−a ®j−pl Ef−l ö−u ¢Rm¡jz 

f−ll ¢ce ®L¡−a ¢N−u l¡C−gm Sj¡ ¢c−u m¡C−e Q−m k¡Cz m¡C−eC 

b¡¢Lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.70 does not bear any substance 

to constitute any offence under Section 382 of the Penal Code 

as alleged against the appellant. His testimony appears vague 

and unspecified. He simply saw the appellant to make firing but 

he did not specify when and where he saw the appellant to 

make firing. His claim of seeing the appellant from Varanda 
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also appears unreliable. He admits in his cross-examination-

‘Avwg 3q Zjvi eviv›`vq hvB ‰mwbK jvB‡bi|  ........................... Avwg wZb 

Zvjv †_‡K KvD‡K †`wL bvB’. His identification to the appellant is 

also not proper. He merely referred him as Sepoy Asadul 

without his battalion and badge No. Such evidence can’t be 

relied on. The confession of the appellant –‘ A¡¢jJ clh¡l qm ®b−L 

®hl q−u ®c±−s m¡C−e Q−m B¢pz e£Q ®b−L  g¡u¡l Ll¢Rm Hhw j¡C−L hm¢Rm 

k¡l q¡−a q¡¢au¡l b¡L−h e¡ a¡−L …¢m L−l j¡l−hz S¡−el i−u A¡¢j m¡Ce ®b−L 

®e−j ®L¡−a k¡Cz ¢N−u ®c¢M ®L¡a i¡P¡z AÙ» e¡Cz h¡l¡¾c¡u HLV¡ Q¡C¢eS 

l¡C−gm f−l ¢Rmz A¡¢j ®kC l¡C−gmV¡ ¢e−u A¡h¡l m¡C−e k¡C’ appears 

exculpatory in nature. He took up arms being threatened. 

P.W.654, the investigation officer admits  that the appellant was 

taken on remand for 3 days. The confession of the appellant 

thus apparently appears a product of torture. It finds no 

corroboration by any other witness. P.W.330, the confession 

recording Magistrate also failed to certify to it’s voluntariness. 

The confession not being true and voluntary it can’t be taken 

into consideration as evidence to support the impugned order of 

conviction and sentence to the appellant.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.70 is the eye witness to the occurrence. He saw him to 

make firing. It is clear that he took up arms by plundering kote 

and committed the offence under Section 382 of the Penal 

Code. He was throughly cross-examined on behalf of the 

appellant but his testimony could not be assailed or embellished 

in any way. The confession of the appellant appears evasive but 

inclupatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence.  Mere taking on remand 

does not render the confession as involuntary. P.W.330, the 

confessional recording Magistrate duly certified it as voluntary. 

It finds corroboration by the testimony P.W.70. The confession 

being voluntary and true and it can solely be based for the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Asadul Islam 

(C.S.A.605) stated in his confessional statement- 

“A¡¢jJ clh¡l qm ®b−L ®hl q−u ®c±−s m¡C−e Q−m B¢pz e£Q ®b−L  

g¡u¡l Ll¢Rm Hhw j¡C−L hm¢Rm k¡l q¡−a q¡¢au¡l b¡L−h e¡ a¡−L …¢m 
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L−l j¡l−hz S¡−el i−u A¡¢j m¡Ce ®b−L ®e−j ®L¡−a k¡Cz ¢N−u ®c¢M 

®L¡a i¡P¡z AÙ» e¡Cz h¡l¡¾c¡u HLV¡ Q¡C¢eS l¡C−gm f−l ¢Rmz A¡¢j 

®kC l¡C−gmV¡ ¢e−u A¡h¡l m¡C−e k¡Cz l¡−a ®j−pl Ef−l ö−u ¢Rm¡jz 

f−ll ¢ce ®L¡−a ¢N−u l¡C−gm Sj¡ ¢c−u m¡C−e Q−m k¡Cz’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.70 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 70 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 70 deposed- 
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“c‡i wbR BDwbU 24 e¨vUvwjq‡b hvIqvi c‡_ j¨vÝ bv‡qK GKivgyj‡K 

(47474)SMG nv‡Z `ievi n‡j †h‡Z †`wL| Avwg 24 e¨vUvwjq‡bi 

jvB‡b P‡j Avwm| Avwg jvB‡bi wfZ‡i cv‡k¦©B _vwK| mevB‡K A ¿̄ wb‡Z 

gvB‡K †Nvlbv Av‡m I †mbv Awdmvi‡`i nZ¨vi wb‡ ©̀k Av‡m| Avwg †ei 

n‡q eviv›`vq Avwm| j¨vÝ bv‡qK AvwRR I wmcvnx Avmv ỳj‡K ¸wj Qzi‡Z 

†`wL| Zvnviv †mbv Awdmvi‡`i  nZ¨v Ki‡Z ûgwK I wb‡ ©̀k †`q|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.607 Sepoy/68910 Md. Mosiur 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.101 Sepoy Alamgir Hossain 

P.W.109 Lance Naik Md. Shofiqul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused- 

 Habilder Lutfor Rahman (C.S.A.579) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W. 101 Sepoy Md. Alamgir Hossain deposed that on 

25.02.2009 he was in the Darber. At the entry of Sepoy Moyeen 

in Darber there happened violence. BDR personnel left Darber. 

He came out for Battalion. From the veranda of the I.N.T room 

he came to see 61520 Jahangir, Naik 48834 Naik Firoj, Sepoy 

64294 Faruk, Sepoy 57197 Kamrul, the appellant Sepoy 

68910 Mousiur, Sepoy 80797 Ashraf, Sepoy 67197 Jalil, 

Sepoy 67476 Zakaria, Sepoy 67615 Enamul with arms. He hid 

himself under the cot. On 26.02.2009 he left Peekhana crossing 

over the wall. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that throughout the day he was in the 

office and that he did not see the accused to move around. He 

did not see anybody either injured or dead. He denied the 

suggestion that for hiding himself he could not see anything in 

outside.  

P.W.109 LNk Md. Shafiqul Islam deposed that on 

25.02.2009 he was at Darber. 65140 Sepoy Moyeen entered 

into Darber with arms. He came out and went to Barak 

instantly. In front of the Barak he came to see 41584 Lance 
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Naik Zakaria, 53065 Lance Naik Gous Uddin, 61520 Lance 

Naik Jahangir, 48834 Driver Firoj, 64294 Sheikh Faruk, 66475 

Shahadat, 57197 Sepoy Kamrul, the appellant 68910 Sepoy 

Moshiur, 80811 Tariqul, 65377 Sepoy Shah Alam  to run with 

arms. 

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. that finding no other way he 

rushed to Barak area. He denied the suggestion that he did not 

see the appellant with arms. The soldiers were with uniformed. 

He denied the suggestion that it was not possible to identify the 

soldiers being uniformed. He denied the suggestion that in 

order to save his service he deposed falsely implicating the 

accused.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.101 on 03.09.2009. He 

did not depose before him that he came to varanda off and on 

and saw the BDR personnel with arms. P.W.109 did not depose 

before him that he saw the accused in front of the Line. He did 

not ask the appellant and the witnesses together.  
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The confessional statement of the co-accused Lutfor 

Rahman (C.S.A.579) runs as under- 

“Na 25/02/09 Cw a¡¢lM pL¡m 7.00V¡l pju ®b−L B¢j hÉ¡V¡¢mu¡−e 

RPNCO Hl ¢XE¢V−a hÉ¡V¡¢mu¡e ®qX ®L¡u¡VÑ¡−l ¢Rm¡jz I ¢ce pL¡m 

Ae¤j¡e 9.30 ¢j¢e−Vl pju q−ml ¢c−L …¢ml në ö¢e aMe clh¡l q−ml 

¢cL ®b−L BDR pcpÉl¡ ®c±s¡−c±¢s L−l m¡C−el ¢c−L Bp−a b¡−Lz 

AeÉ¢c−L j¡−W V¡– ®n¡ ®a ¢e−u¡¢Sa BDR pcpÉl¡ AÙ» ¢e−a ®L¡−al 

¢c−L k¡C−a b¡¢L−m I pju 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ n¡q Bmj 

®L j¡¢V L¡V¡l NÉ¡¢ä q¡−a ®L¡−al ¢c−L ®c±−s ®k−a ®c¢Mz ®hm¡ Ae¤j¡e 

10 V¡l pju Eš² n¡q Bmj AÙ» q¡−a m¡C−e B−pz ®pC pju m¡C−el 

¢ial mÉ¡¾p e¡−uL BLhl ¢pf¡q£ j¡j¤e, ¢pf¡q£ Bm¡E¢Ÿe, ¢pf¡q£ 

ChÐ¡¢qj ¢pf¡q£ j¢nEl ®L AÙ» q¡−a ®O¡l¡O¤¢l Ll−a ®c¢Mz aMe m¡C−e 

BlJ 3/4 BDR pcpÉ ¢Rm k¡−cl q¡−a ®L¡e AÙ» ¢Rm e¡z I ¢ce l¡−œ 

B¢j A¢gp ¢h¢ôw Hl 2u am¡u ¢pNÉ¡m Af¡−lV−ll l¦−j ¢Rm¡jz aMe 

®pM¡−e ¢pNeÉ¡m ¢XE¢V−a LjÑla ¢Rm, e¡−uL q¡¢mj, mÉ¡¾p e¡−uL Bh¤m 

L¡m¡j BS¡c, q¡¢hmc¡l j¢qE¢Ÿez 26/02/09 Cw a¡¢lM pL¡m Ae¤j¡e 

7.30 ¢j¢e−Vl pju B¢j 13 l¡C−gm hÉ¡V¡¢mu¡−−el RP m¡C−e 3u am¡ 

¢h¢ôw Hl e£Q am¡l ®h−Xl Efl HL¢V Hp,Hj,¢S Hhw …¢m i¢aÑ 3¢V 

jÉ¡N¡¢Se ®f−u a¡q¡ ¢eS ®qg¡S−a ¢eCz Aaxfl B¢j m¡C−e AhÙÛ¡e 

L¢lz ®hm¡ fÐ¡u 2 V¡l ¢c−L B¢j 13 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a Eš² 
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AÙ» J …¢m i¢aÑ jÉ¡N¡¢Se Sj¡ ¢c−u m¡C−e H−p ¢p¢im ®f¡o¡L f−l 

d¤¢fM¡e¡l f¡n ¢c−u Ju¡m Vf−L f¡¢m− u k¡Cz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Wa.101 and 109 appear vague 

and unspecified. They do not specify when and where they saw 

the appellant. Their reference of badge No. of as many as 9/11 

accused-persons including the appellant appears unusual, 

unnatural, unreliable and tutored. P.W.654 admits in his cross-

examination that P.W.101 did not depose before him that he 

came out from varanda and saw the BDR personnel with arms. 

They both claim to see the appellant merely with arms which 
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does not constitute offence under Section 382 of the Penal Code 

as alleged against the appellant. Such vague, unspecified, 

tutored evidence of the P.Ws. can’t be relied on to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the witnesses P.Ws. 101 and 109 are eye witnesses to 

the occurrence. They rightly identified the appellant with his 

badge No. Their testimonies could not be assailed or 

embellished by way of cross-examination on behalf of the 

appellant. From their evidence it appears that the appellant took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. The evidence of P.Ws. thus 

appears credible, reliable, trustworthy and can be relied on to 

support the impugned order of conviction and sentence to the 

appellant. The confession of the co-accused finds corroboration 

by the prosecution witnesses and it bears evidentiary value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused Lutfor Rahman (C.S.A.579) stated in his 

confessional  statement- 

        “®hm¡  Ae¤j¡e 10  V¡l pju  Eš²  n¡q  Bmj  AÙ» q¡−a m¡C−e B−pz ®pC 

pju 
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        m¡C−el ¢ial mÉ¡¾p e¡−uL BLhl ¢pf¡q£ j¡j¤e, ¢pf¡q£ Bm¡E¢Ÿe, ¢pf¡q£ 

ChÐ¡¢qj 

¢pf¡q£ j¢nEl ®L AÙ» q¡−a ®O¡l¡O¤¢l Ll−a ®c¢Mz” 

The confession of the co-accused finds corroboration by 

the eye witnesses –P.Ws101 and 109. The confessional 

statement of co-accused being corroborated by eye witnesses it 

bears evidentiary value in view of section 30 of the Evidence 

Act.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 101 and 109 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 101 deposed-  
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“Avwg e¨vUvwjq‡bi D‡Ï‡k¨ P‡j Avwm| gv‡S gv‡S I.N.T  iæ‡gi 

eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ Ae ’̄vq †`wL Zv‡`i g‡a¨ 

61520 RvnvsMxi, 48834 bv‡qK wd‡ivR, 64294 wmcvnx dviæK, 

57197 wmcvnx Kvgiæj, 68910 wmcvnx gwkDi 80797 wmcvnx 

Avkivd, 67197 wmcvnx Rvwjj 67476 wmcvnx RvKvwiqv 67615 

wmcvnx Gbvgyj‡K A ¿̄mn †`wL|” 

P.W.109 deposed- 

“Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 

48834 WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 

wmcvt Kvgiæj, 68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx 

kvn Avjg‡K A ¿̄ mn †`Šov‡`Šwo Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.615 Sepoy/74110 Md. Ekramul Islam 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Habilder Md. Sofiquzzaman 

 P.W.66 Naik Abdul Kuddus 

 P.W.356 A.M. Zulfiqure Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  
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Sepoy Md. Selim (C.S. A.603) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 53 Safiquzzaman deposed that he heard of firing at 

9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came to ABC 

mess.  Later on, some armed BDR personnel took him away. 

On that day from morning to evening he saw Naik Bari, Sepoy 

Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, 

Sepoy Moyazzem, the appellant Ekramul, Jahangir, Habilder 

Sahidul, Lance Naik Ekramul, Sepoy Saha Alam, Sepoy 

Golam, Sahin, Sepoy Almas, A. Jalil, Jakaria, Enamul, Shafiqul 

and Sepoy Najmul Sikder with arms along with other armed 

rebellions. He also saw some of them to make firing and Lance 

Naik Giash driving vehicle with the rebellions.   

In cross-examination on behalf of the appellant he stated 

that he was entrusted as Sainik mess-commander. He did not 

hand-over any paper to I.O. to that effect. He was in A.B.C. 

mess from dawn to dusk. He did not go outside the mess. Store 
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and cook house of the mess were at separate places. He deposed 

before I.O. on 09.08.2009. I.O. read over his statement to him. 

He denied the suggestion that he was taken under the control of 

army. He remained under the control of police. He denied that 

suggestion that he deposed falsely.  

P.W. 66 Naik Abdul Kuddus deposed that on 25.02.2009 

he attended Darber. At the happening of disorder in Darber he 

went out to gate No. 5. Having failed to get out he took shelter 

behind the residence of Principal’s Quarter. Thereafter he came 

back to his office. There he found Sepoy Shah-Alam, Mamun, 

Gausul Azam, Shafiqul, Golam Nabi, Moyazzem, the 

appellant Ekramul and Faruq to move around with arms and 

agitated mood.  

In cross-examination on behalf of the Appellant he stated 

that he deposed on 03.09.2009. The appellant came out from 

Darbar at the first instance.  He denied the suggestion that he 

did not see the Appellant with arms and that he deposed falsely.  

 P.W.356 A.M. Zulfiqure Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

13.13.2009 in compliance with the Provisions under Section 164 
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of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 586 and his 

signature 586/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 12 days. He appraised the 

appellant that he would not be placed in police custody but it 

was not written there. There is no reference of using additional 

paper. He denied the suggestion that he did not appraise 

anything to the appellant and that he recorded the statement of 

the appellant in presence of the police and that the statement of 

the appellant is not a confession and that he did not certify it 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 10.11.2009 and took remand 

for 12 days. He denied the suggestion that during remand he 

kept the appellant in TFI cell, RAB and CID and obtained the 

confession after inhuman torture. P.W.66 did not depose before 

him where he saw the appellant to move around.  
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The confession of the appellant Sepoy Md. Ekramul 

Islam (C.S.A.615), runs as under- 

“Avwg 13 bs ivB‡dj e¨vUvwjq‡bi e¨viv‡K _vKZvg| 24/02/09 

wcjLvbvi 3 bs †MB‡U mKvj 7.00 Uv n‡Z 25/02/09 Bs ZvwiL mKvj 

7 Uv ch©š— wWDwU Kwi| wWDwUi ci A ¿̄ †Kv‡Z Rgv w`qv jvB‡b Avwm| 

9.00/10.00 w`‡K `ievi n‡ji w`K ‡_‡K weivU †kvi ïwb| dvqv‡ii 

kã cici nq| Avwg Rv‡bi f‡q Lv‡Ui bx‡P XywK| cÖvq 1 N›Uv ci 

gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi mvg‡b G‡m duvKv ¸wj 

K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z e‡j| Avwg Rv‡bi f‡q 

bx‡P †b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i _vK‡Z †`wL| A ¿̄Uv 

ivB‡dj| Zv wb‡q Avgvi jvB‡b P‡j Avwm| jvB‡b Avwg Ae ’̄vb Kwi| 

ỳcy‡ii w`‡K 2.00/3.00 Uvi w`‡K Avgv‡`i 13 ivB‡dj Gi B 

‡Kv¤úvbxi wmcvnx wnUjvi, wmcvnx RvwKi“j, wmcvnx m‡ivqvi‡K jvB‡b 

A ¿̄ nv‡Z †`wL| Iiv cv‡ki jvB‡bi| Avwg 26/02/09 ỳcyi ch©š— A ¿̄ 

wb‡q jvB‡b _vwK| †ejv 2.00 Uvi w`‡K e¨vivK/jvBb n‡Z †b‡g †Kv‡Zi 

mvg‡b A ¿̄ †i‡L jvB‡b Avwm| jyw½ I mvU© c‡i Avevi †ei nB| 

2.40/3.00 Uvi w`‡K Kvco ¿̄x Kivi nvD‡Ri cv‡ki Iqvj w`‡q 

†`Iqvj UcKvBqv P‡j hvB| Gici †k‡Li‡Ui Avgvi fvB‡qi Kg©̄ ’‡j 
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hvB| miKvix †Nvlbvq 1 ZvwiL wcjLvbvq Avwm| wZb ZvwiL wcjLvbvq 

XywK| MZ 10/11/09- G cywjk Avgv‡K †MÖdZvi K‡i|” 

The confessional statement of co-accused  Sepoy Md. 

Selim (C.S.A.603) runs as under- 

“ MZ 25/02/09 Bs ZvwiL mKvj 6Uv ch©š—  13 ivB‡djm e¨vUvwjqv‡b 

wWDwU †kl K‡i jvB‡b G‡m ï‡qwQjvg| AvbygvwbK 9.30 Uvi w`‡K 

¸jv¸wji AvIqvR ïb‡Z cvB| eviv›`vq G‡m †`wL wewWAvi m`m¨iv 

†`Šov‡`Šwo Ki‡Q| 10.30 Uvi w`‡K gvB‡K †Nvlbv ïb‡Z cvB †h hviv 

†cvlvK co‡e bv Ges A ¿̄ nv‡Z bv wb‡e Zv‡`i‡K ¸wj K‡i nZ¨v Kiv 

n‡e| Avwg ZLb †cvlvK c‡o wb‡P  wM‡q †Kv‡Z hvB| wKš‘ †mLv‡b †Kvb 

bv _vKvq Avwg wd‡i Avm‡Z _vwK| †diZ Avmvi c‡_ cv‡k¦© dz‡ji 

evMv‡bi MvQ Zjvq GKwU PvBwbR ivB‡dj c‡o _vK‡Z †`wL †mwU nv‡Z 

wb‡q jvB‡b Avwm| jvB‡b G‡m wmcvnx †ejv‡qZ, wmcvnx kvnxb Bgivb, 

wmcvnx i“‡ej, j¨vt bv‡qK mvBdzj GB 4Rb‡K A ¿̄ nv‡Z Nyi‡Z †`wL| 

Avwg A ¿̄wU wb‡q jvB‡b hvB Ges mvivivZ jvB‡bB _vwK| c‡ii w`b 

26/2/09 gvB‡K †Nvlbv w`‡j 10/11 Uvi w`‡K †Kv‡Z wM‡q A ¿̄wU Rgv 

†`B Ges mv‡_ mv‡_B jvB‡b G‡m †cvlvK cvwë‡q cvwj‡q hvB| cvwj‡q 

hvIqvi mgq Avwg wmcvnx GKivgyj †K A ¿̄ nv‡Z Unj w`‡Z †`wL| 
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cvwj‡q Avwg Avgvi evox‡Z P‡j hvB| c‡i miKvix †Nvlbv ï‡b 3/3/09 

Bs ZvwiL wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/342/149/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 382 

of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.53 and 66 appear vague and 

unspecified. P.W.53 merely saw the appellant with armed 

rebellions. P.W.66 claims to see him with arms and agitated 

mood. None of them specify when and where they saw the 

appellant. They did not disclose any offence under Section 382 

of the Penal Code as alleged against the appellant. Their 

identification to the appellant is also not proper. None of them 

refer the Battalion and badge No. of the appellant. They merely 



 

 

8476 

referred the appellant as ‘Ekramul’. There are other BDR 

persons named ‘Ekramul’- C.S. Accused Nos. 35, 84, 287 and 

507 and not sent up  in serial No.1223. The confession of the 

appellant –‘gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi mvg‡b G‡m duvKv 

¸wj K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z e‡j| Avwg Rv‡bi f‡q bx‡P 

†b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i _vK‡Z †`wL| A ¿̄Uv ivB‡dj| Zv wb‡q 

Avgvi jvB‡b P‡j Avwm’ appears exculpatory in nature. He took up 

arms being threatened. P.W.654, the investigation officer 

admits that the appellant was taken on remand for 12 days. The 

confession of the appellant thus apparently appears a product of 

torture. P.W.356, the confession recording Magistrate also 

failed to certify to its voluntariness. The confession of the 

appellant not being true and voluntary it can’t be taken into 

consideration as evidence to support the impugned order of 

conviction and sentence to the appellant. The confession of the 

co-accused bears no evidentiary value having not been 

corroborated by any other evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 
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appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws.53 and 66 are eye witnesses to the 
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occurrence. They both saw the appellant with arms. Their 

identification to the appellant has not been challenged by way 

of cross-examination. Both the P.Ws. were throughly cross-

examined but their testimonies could not be assailed or 

embellished in any way. Their evidence thus appears credible, 

reliable and trustworthy and it can be relied on. The confession 

of the appellant appears evasive but inculpatory. Although he 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession as involuntary. P.W.356, the confessional recording 

Magistrate duly certified it as voluntary. The confession of the 

appellant as well as of co-accused find corroboration by the 

testimonies of P.Ws.53 and 66. The confession of the appellant 

being voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 



 

 

8482 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The convict/appellant Sepoy Md. Ekramul Islam 

(C.S.A.615) stated in his confessional statement- 

“cÖvq 1 N›Uv ci gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi mvg‡b 

G‡m duvKv ¸wj K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z e‡j| 



 

 

8484 

Avwg Rv‡bi f‡q bx‡P †b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i _vK‡Z 

†`wL| A ¿̄Uv ivB‡dj| Zv wb‡q Avgvi jvB‡b P‡j Avwm| jvB‡b Avwg 

Ae ’̄vb Kwi| ỳcy‡ii w`‡K 2.00/3.00 Uvi w`‡K Avgv‡`i 13 ivB‡dj 

Gi B ‡Kv¤úvbxi wmcvnx wnUjvi, wmcvnx RvwKi“j, wmcvnx m‡ivqvi‡K 

jvB‡b A ¿̄ nv‡Z †`wL| Iiv cv‡ki jvB‡bi| Avwg 26/02/09 ỳcyi 

ch©š— A ¿̄ wb‡q jvB‡b _vwK| †ejv 2.00 Uvi w`‡K e¨vivK/jvBb n‡Z 

†b‡g †Kv‡Zi mvg‡b A ¿̄ †i‡L jvB‡b Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Md. Selim (C.S.A.603) stated in his 

confessional statement- 

“c‡ii w`b 26/2/09 gvB‡K †Nvlbv w`‡j 10/11 Uvi w`‡K †Kv‡Z wM‡q 

A ¿̄wU Rgv †`B Ges mv‡_ mv‡_B jvB‡b G‡m †cvlvK cvwë‡q cvwj‡q 

hvB| cvwj‡q hvIqvi mgq Avwg wmcvnx GKivgyj †K A ¿̄ nv‡Z Unj w`‡Z 

†`wL|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 
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of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 66 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  

“H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv|” 
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P.W.66 deposed – 

“c‡i Awd‡m P‡j Avwm| †mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg 

kwdKzj, †Mvjvg bex, †gvqv‡¾g, GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ 

Ae ’̄vh Nyiv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.619 Sepoy/69711 Md. Najmul Sikder 

@ Ujjal Sikder.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.53 Habilder Md. Sofiquzzaman 

P.W.95 Nayek Assistant Md. Hemayet Hossain 

P.W.347 Md. Mehedi Hassan Talukder, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 53 Safiquzzaman deposed that he heard of firing at 

9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came to ABC 

mess.  Later on, some armed BDR personnel took him away. 

On that day from morning to evening he saw Naik Bari, Sepoy 

Mamnoor Rashid, Sepoy Farooq Hossain, Sepoy Golam Nabi, 
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Sepoy Moyazzem, Ekramul, Jahangir, Habilder Sahidul, Lance 

Naik Ekramul, Sepoy Saha Alam, Sepoy Golam, Sahin, Sepoy 

Almas, A. Jalil, Jakaria, Enamul, Shafiqul and the appellant 

Sepoy Najmul Sikder with arms along with other armed 

rebellions. He also saw some of them to make firing and Lance 

Naik Giash driving vehicle with the rebellions.   

In cross-examination on behalf of the appellant he stated 

that he was entrusted as Sainik mess-commander. He did not 

hand-over any paper to I.O. to that effect. He was in A.B.C. 

mess from dawn to dusk. He did not go outside the mess. Store 

and cook house of the mess were at separate places. He deposed 

before I.O. on 09.08.2009. I.O. read over his statement to him. 

He denied the suggestion that he was taken under the control of 

army. He remained under the control of police. He denied that 

suggestion that he deposed falsely.  

P.W.95 Naik Assistant Md. Hemayet Hossain deposed 

that on 25.02.2009 he was at working ground. At about 9.30 

A.M. he heard firing. He came back to Barak at about 10.00 

A.M and saw 8/10 DRR personnel with arms and to make blank 

firing. They asked all to take arms, in default they would be 
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killed. He saw Naik Subader Matin, Naik Subader Faruk, the 

appellant Sepoy Nazmul Sikder, Sepoy Aktaruzzaman, Sepoy 

Altafuzzaman with arms. Being afraid he hid himself in the 

store room and left Peelkhana at 4.30 on 26.02.2009. 

In cross-examination on behalf of the appellant, he stated 

that he had no enmity with the accused. At that time he did not 

see any injured army officer. He went outside crossing the wall 

on 26.02.2009. He denied the suggestion that on 26.02.2009 

there was usual exit of Peelkhana. He denied the suggestion that 

since he had participation in the rebellion he crossed over the 

wall. Sepoy Altaf and he himself belonged to same company. 

Altaf joined with him. He cannot say whether Faruk was on 

duty till August, 2009. He cannot say what was the distance of 

Battalion from Darber ground. He was not a store man. Store 

was not under lock and key. He did not find anybody in the 

store.  

 P.W.347 Md. Mehedi Hassan Talukder, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 26.11.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 



 

 

8491 

identified the confessional statement of the appellant as exhibit 

521 and his signature 521/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 22.11.2009 and placed before 

him on 26.11.2009. He was kept under MLSS Iqbal. There is no 

reference who brought the appellant before him. He appraised 

column 5 to the appellant and certified in column 8. He denied 

the suggestion that he did not certify column 8 properly and that 

he did not follow the provisions of 164/ 364 in recording the 

statement of the appellant and that the statement of the 

appellant is not a confession.  

P.W.654 is the investigation officer, a formal witness. 

Cross-examination was declined on behalf of the 

appellant.  

The confession of the appellant Sepoy Md. Najmul 

Sikder (C.S.A.619), runs as under- 

“25/2/09 ZvwiL AvbygvwbK mKvj 7.45 NwUKvi mgq `ievi n‡j hvevi 

Rb¨ e¨vUvwjqv‡b Kwjs K‡i| Avwg Kwjs G Dcw ’̄Z wQjvg| Avgvi 

wW‡mw›Uª nIqvq nvwej`vi †gRi Avwgby‡ji mwnZ civgk© Ki‡j Avgv‡K 

e¨viv‡K _vK‡Z e‡j| Avwg e¨viv‡K _vwK| AvbygvwbK 9-9.15 Uvi w`‡K 
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GKwU ¸wji AvIqvR ïb‡Z cvB| Avwg wKQz msL¨K †jvK‡K ej‡Z ïwb 

`ievi n‡j gvivgvwi ‡j‡M‡Q| 13 ivB‡dj e¨vUvwjqb †`Š‡o †Kv_ Gi 

w`‡K hvq| 36 e¨vUvwjqvb I †Kv_ Gi w`‡K hvq| †Mvjveviæ` wb‡q dvqvi 

Ki‡Z Ki‡Z iv Í̄vq †ei n‡q c‡o| Avwg AvbygvwbK 10 Uv †_‡K 10.30 

Uvi w`‡K e¨vivK ‡_‡K †b‡g wb‡Pi w`‡K hvB| wKQz msL¨v we.wW.Avi 

gvBwKs K‡i e¨viv‡K bv _vKvi wb‡ ©̀k †`q| Zviv ¸wj Kivi ûgwK †`q| 

GB f‡q †nj‡gU gv_vq †`B| ¸wj ivLvi evÛzwj gvRvq euvwa cwiZ¨v³ 

ivB‡dj nv‡Z †bB| 2 bs †M‡Ui w`‡K hvB| †R.wm.I †KvqvU©v‡ii w`‡K 

Ae ’̄vb  †bB| weKvj 4 Uvi w`‡K wmcvnx bs 69013 wjUz `vm 13 

e¨vUvwjqvb m`i †Kv¤úvwb GKwU Gm.Gg.wR I ¸wj wb‡q Avgvi wbK‡U 

Av‡m I GK N›Uv A‡cÿv K‡i P‡j hvq| ivZ 10 Uvi w`‡K Avevi Av‡m| 

†`o N›Uv †_‡K P‡j hvq| †KvqvU©vi fe‡b IVvi ’̄v‡b ivwÎ hvcb Kwi| 

26/2/09 Zvwi‡L gv‡S gv‡S wb‡P †b‡g wUwf ‡`wL| gvbbxq cÖavbgš¿xi 

fvlb ï‡b †KvqvU©vi Mv‡W©i mvg‡b A ¿̄ I ¸wj †d‡j e¨viv‡K hvB| wmwfj 

†cvkvK cwi| H mgq wmcvnx wjUz `vm‡K †`L‡Z cvB| Avgv‡K cvwj‡q 

†h‡Z e‡j|  Avwg aywcLvbvq Iqvj Uc‡K †ejv 2.30 Uvi w`‡K cvwj‡q 

hvq| jvjevM †Kjøvq hvB| GKRb AcwiwPZ ‡jv‡Ki evmvq _vwK| 

27/2/09 ZvwiL gvgv‡Zv fvB †mwj‡gi evmvq hvB bvivqbM‡Ä| miKvix 

†Nvlbv ï‡b 01/3/09 ZvwiL 4 bs †M‡U nvwRi n‡j Avevnbx gv‡V _vKvi 

wb‡ ©̀k cvB| 03/9/09 ZvwiL wcjLvbvq cÖ‡ek Kwi|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/342/149/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 382 

of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.53 and 95 appear vague and 

unspecified. P.W.53 merely saw the appellant with armed 

rebellions. P.W.95 claims to see him with arms and agitated 

mood. None of them specify when and where they saw the 

appellant. They did not disclose any offence under Section 382 

of the Penal Code as alleged against the appellant. Their 

identification to the appellant is also not proper. None of them 

referred the Battalion and badge No. of the appellant. The 

confession of the appellant –‘wKQz msL¨v we.wW.Avi gvBwKs K‡i e¨viv‡K 

bv _vKvi wb‡ ©̀k †`q| Zviv ¸wj Kivi ûgwK †`q| GB f‡q †nj‡gU gv_vq †`B| 
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¸wj ivLvi evÛzwj gvRvq euvwa cwiZ¨v³ ivB‡dj nv‡Z †bB| 2 bs †M‡Ui w`‡K 

hvB| †R.wm.I †KvqvU©v‡ii w`‡K Ae ’̄vb  †bB’ appears exculpatory in 

nature. He took up arms being threatened. P.W.347, the 

confession recording Magistrate failed to certify to its 

voluntariness. The confession not being true and voluntary it 

can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 53 and 95 are eye witnesses to the 

occurrence. They both saw the appellant with arms. Their 

identification to the appellant has not been challenged by way 

of cross-examination. Both the P.Ws. were thoroughly cross-

examined but their testimonies could not be assailed or 

embellished in any way. Their evidence thus appears credible, 

reliable and trustworthy and it can be relied on. The confession 

of the appellant appears evasive but inculpatory in nature. No 

evidence appears that his confession was obtained under 

coercion or by way of undue influence.  P.W.347, the 

confessional recording Magistrate duly certified it as voluntary. 
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It finds corroboration by the testimonies of P.Ws. 53 and 95. 

The confession of the appellant being voluntary and true it can 

solely be based for the impugned order of conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Najmul Sikder 

(C.S.A.619), stated in his confessional statement- 

“Avwg AvbygvwbK 10 Uv †_‡K 10.30 Uvi w`‡K e¨vivK ‡_‡K †b‡g wb‡Pi 

w`‡K hvB| wKQz msL¨v we.wW.Avi gvBwKs K‡i e¨viv‡K bv _vKvi wb‡ ©̀k 

†`q| Zviv ¸wj Kivi ûgwK †`q| GB f‡q †nj‡gU gv_vq †`B| ¸wj 

ivLvi evÛzwj gvRvq euvwa cwiZ¨v³ ivB‡dj nv‡Z †bB| 2 bs †M‡Ui w`‡K 

hvB| †R.wm.I †KvqvU©v‡ii w`‡K Ae ’̄vb  †bB| weKvj 4 Uvi w`‡K wmcvnx 

bs 69013 wjUz `vm 13 e¨vUvwjqvb m`i †Kv¤úvwb GKwU Gm.Gg.wR I 

¸wj wb‡q Avgvi wbK‡U Av‡m I GK N›Uv A‡cÿv K‡i P‡j hvq| ivZ 10 

Uvi w`‡K Avevi Av‡m| †`o N›Uv †_‡K P‡j hvq| †KvqvU©vi fe‡b IVvi 

’̄v‡b ivwÎ hvcb Kwi| 26/2/09 Zvwi‡L gv‡S gv‡S wb‡P †b‡g wUwf 

‡`wL| gvbbxq cÖavbgš¿xi fvlb ï‡b †KvqvU©vi Mv‡W©i mvg‡b A ¿̄ I ¸wj 

†d‡j e¨viv‡K hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.347 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws.53 and 95 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 95 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 53 deposed- 

“H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wQ|” 

P.W.95 deposed- 
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“c‡i e¨vUvwjq‡b G‡m †ejv 10 NwUKvq 8/10 Rb A ¿̄avix wewWAvi 

m`m¨‡K dvKv ¸wj Ki‡Z †`wL| mevB‡K A ¿̄ wb‡Z e‡j Ab¨_vq ¸wj 

Ki‡e Rvbvq| Zv‡`i g‡a¨ bvt my‡e`vi  gwZb, bvt my‡e`vi dvi“K, 

wmcvnx bvRg–j wkK`vi, wmcvnx Av³vi“¾vgvb, wmcvnx 

AvjZvdz¾vgvb‡K km ¿̄ Ae ’̄vq †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

C.S. Accused No.621 Sepoy/76076 Md. Faruk 

Hossain. 
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Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.53 Habilder Md. Sofiquzzaman 

P.W.66 Naik Abdul Kuddus 

P.W.352 Mohammad Nazrul Islam, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 53 Safiquzzaman deposed that he heard of firing at 

9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came to ABC 

mess.  Later on, some armed BDR personnel took him away. 
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On that day from morning to evening he saw Naik Bari, Sepoy 

Mamnoor Rashid, the appellant Sepoy Farooq Hossain, 

Sepoy Golam Nabi, Sepoy Moyazzem, Ekramul, Jahangir, 

Habilder Sahidul, Lance Naik Ekramul, Sepoy Saha Alam, 

Sepoy Golam, Sahin, Sepoy Almas, A. Jalil, Jakaria, Enamul, 

Shafiqul and Sepoy Najmul Sikder with arms along with other 

armed rebellions. He also saw some of them to make firing and 

Lance Naik Giash driving vehicle with the rebellions.   

In cross-examination on behalf of the appellant he stated 

that he was entrusted as Sainik mess-commander. He did not 

hand-over any paper to I.O. to that effect. He was in A.B.C. 

mess from dawn to dusk. He did not go outside the mess. Store 

and cook house of the mess were at separate places. He deposed 

before I.O. on 09.08.2009. I.O. read over his statement to him. 

He denied the suggestion that he was taken under the control of 

army. He remained under the control of police. He denied that 

suggestion that he deposed falsely.  

P.W. 66 deposed that on 25.02.2009 he attended Darber. 

At the happening of disorder in Darber he went out to gate No. 

5. Having failed to get out he took shelter behind the residence 
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of Principal’s Quarter. Thereafter he came back to his office. 

There he found Sepoy Shah-Alam, Mamun, Gausul Azam, 

Shafiqul, Golam Nabi, Moyazzem and the appellant Faruq to 

move around with arms and agitated mood. 

In cross-examination on behalf of the Appellant he stated 

that he deposed before I.O. on 03.09.2009. He denied the 

suggestion that the appellant Faruk Hossain did not go to 

Darbar and that he did not see him with arms.  

 P.W.352 Mohammad Nazrul Islam, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

02.01.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 567 and his 

signature 567/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 27.12.2009 and placed before 

him on 02.01.2010. He denied the suggestion that he did not 

appraise column 5 to the appellant and that he did not certify in 

column 8 and that he did not follow the provisions of 164/364 
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in recording the statement and that the statement is not a 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 28.12.2009 and took on 

remand for 3 days on 29.12.2009 and sent him to Court for the 

last time on 02.01.2010. He denied the suggestion that he 

arrested the appellant on 27.12.2009 and that he shown the 

arrest of the appellant on 09.01.2010 in C.S. The reference in 

C.S. was wrongly recorded. He denied the suggestion that he 

kept the appellant illegally in his custody for a long time and 

obtained the confession by way of extortion. P.W.53 did not 

specify before him when and where he saw the appellant on 

25.02.2009.  

The confession of the appellant Sepoy Md. Faruk 

Hossain (C.S.A.621), runs as under- 

“Avwg 2006 m‡b we,wW,Av‡ii wmcvnx c‡` PvKzix †bB Ges †`‡ki 

wewfbœ RvqMvq †U«wbs †bB Ges †U«wbs‡qi ci †_‡KB wcjLvbv ivB‡dj 

e¨vUvwjq‡b Kg©iZ AvwQ| 



 

 

8509 

25/02/09 wLªt Zvwi‡L Avwg ‰mwbK jvB‡b wQjvg| Hw`b mKvj 10 Uvi 

w`‡K †jvKR‡bi wPrKvi ïb‡Z cvB| jvBb †_‡K bx‡P †b‡g †`L‡Z cvB 

†jvKRb `ievi n‡ji w`K n‡Z †`Šov‡`Šwo K‡i Avm‡Q| f‡q Avwg 

jvB‡b (e¨viv‡K) P‡j hvB| e¨vivK n‡Z Abygvb mKvj 11 Uvi w`‡K 

ïb‡Z cvB †h, gvB‡K †Nvlbv †`qv n‡”Q e¨vivK n‡Z mevB‡K †ei n‡q 

A ¿̄ nv‡Z †bqvi Rb¨ Ges ejv n‡”Q hvi nv‡Z A ¿̄ cvIqv hv‡e bv Zv‡K 

¸wj Kiv n‡e| e¨viv‡K _vKv wbivc` n‡ebv †f‡e Avwg ˆmwbK g¨v‡mi 

w`‡K hvB Ges †`L‡Z cvB- †h, nvwej`vi AvwRR ¸wjwe× Ae ’̄vq c‡o 

Av‡Q| f‡q Avwg †`Šwo‡q gv‡Vi w`‡K P‡j hvB| Avwg Lvwj nv‡Z AvwQ 

e‡j gy‡Lvkavix K‡qKRb ˆmwbK Avgv‡K fq †`Lvq †h, Avgv‡K ¸wj 

Ki‡e A ¿̄ nv‡Z bv wb‡j| Avwg wbi“cvq n‡q Rxe‡bi f‡q 13 ivB‡dj 

e¨vUvwjq‡bi ‡Kv‡Zi (A ¿̄vMvi) w`‡K hvw”Qjvg I †Kv‡Zi cv‡k c‡i _vKv 

ivB‡dj hvi dvqvwis wcb wQj bv Zv nv‡Z †bB Ges †avcv Lvbvi cv‡k 

†óv‡i jywK‡q _vwK| c‡i mÜ¨vq e¨viv‡K XywK| 26/02/09 wLªt ZvwiL 

A_ ©̈vr c‡ii w`b Nyg †_‡K ‡R‡M †`wL e¨viv‡K †Kvb †jvK †bB| Avwg 

Gici A ¿̄ †Kv‡Z †i‡L AvbygvwbK †ejv 1 Uvi w`‡K 13 ivB‡dj 

e¨vUvwjq‡bi gv‡Vi †`qvj UcwK‡q cvwj‡q hvB| miKvix †Nvlbv Abyhvqx 

01/03/09 wLªt Zvwi‡L wcjLvbvq nvwRi nB Ges wi‡cvU© Kwi| MZ 

03/03/09 wLªt Zvwi‡L Avgv‡K evei MÖvD‡Û wb‡q hvq|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/342/149/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 382 

of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.53 and 66 appear vague and 

unspecified. P.W.53 merely saw the appellant along with other 

rebellions. P.W. 66 also saw him to move around with arms. 

None of them specify when and where they saw the appellant. 

They did not disclose any offence under Section 382 of the 

Penal Code as alleged against the appellant. Their identification 

to the appellant is also not proper. None of them refer the 

Battalion and badge No. of the appellant. There are other BDR 

person named Sepoy Faruq as not sent up in C.S. in serial 

No.438 and C.S. Accused No.652.  The confession of the 
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appellant –‘ Avwg Lvwj nv‡Z AvwQ e‡j gy‡Lvkavix K‡qKRb ˆmwbK Avgv‡K 

fq †`Lvq †h, Avgv‡K ¸wj Ki‡e A ¿̄ nv‡Z bv wb‡j| Avwg wbi“cvq n‡q 

Rxe‡bi f‡q 13 ivB‡dj e¨vUvwjq‡bi ‡Kv‡Zi (A ¿̄vMvi) w`‡K hvw”Qjvg I 

†Kv‡Zi cv‡k c‡i _vKv ivB‡dj hvi dvqvwis wcb wQj bv Zv nv‡Z †bB Ges 

†avcv Lvbvi cv‡k †óv‡i jywK‡q _vwK’ appears exculpatory in nature. He 

took up arms being threatened. P.W.654, the investigation 

officer admits that the appellant was taken on remand for 3 

days. The confession of the appellant thus apparently appears a 

product of torture. P.W.352, the confession recording 

Magistrate also failed to certify to its voluntariness. The 

confession of the appellant not being true and voluntary it can’t 

be taken into consideration as evidence to support the impugned 

order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 53 and 66 are eye witnesses to the 

occurrence. They both saw the appellant with arms. Their 

identification to the appellant has not been challenged by way 

of cross-examination. Both the P.Ws. were throughly cross-
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examined but their testimonies could not be assailed or 

embellished in any way. Their evidence thus appears as 

credible, reliable and trustworthy and it can be relied on. The 

confession of the appellant appears evasive but inculpatory. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession as involuntary. P.W.352, the confessional recording 

Magistrate duly certified it as voluntary. It finds corroboration 

by the testimonies of P.W.53 and 66. The confession of the 

appellant being voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Faruk Hossain 

(C.S.A.621), stated in his confessional statement- 

“e¨viv‡K _vKv wbivc` n‡ebv †f‡e Avwg ˆmwbK g¨v‡mi w`‡K hvB Ges 

†`L‡Z cvB- †h, nvwej`vi AvwRR ¸wjwe× Ae ’̄vq c‡o Av‡Q| f‡q 

Avwg †`Šwo‡q gv‡Vi w`‡K P‡j hvB| Avwg Lvwj nv‡Z AvwQ e‡j 

gy‡Lvkavix K‡qKRb ˆmwbK Avgv‡K fq †`Lvq †h, Avgv‡K ¸wj Ki‡e 
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A ¿̄ nv‡Z bv wb‡j| Avwg wbi“cvq n‡q Rxe‡bi f‡q 13 ivB‡dj 

e¨vUvwjq‡bi ‡Kv‡Zi (A ¿̄vMvi) w`‡K hvw”Qjvg I †Kv‡Zi cv‡k c‡i 

_vKv ivB‡dj hvi dvqvwis wcb wQj bv Zv nv‡Z †bB Ges †avcv Lvbvi 

cv‡k †óv‡i jywK‡q _vwK| c‡i mÜ¨vq e¨viv‡K XywK| 26/02/09 wLªt 

ZvwiL A_ ©̈vr c‡ii w`b Nyg †_‡K ‡R‡M †`wL e¨viv‡K †Kvb †jvK †bB| 

Avwg Gici A ¿̄ †Kv‡Z †i‡L AvbygvwbK †ejv 1 Uvi w`‡K 13 ivB‡dj 

e¨vUvwjq‡bi gv‡Vi †`qvj UcwK‡q cvwj‡q hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.352 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.53 and 66 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53 and 66 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 53 deposed- 

“H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wQ|” 

P.W.66 deposed- 

“c‡i Awd‡m P‡j Avwm| †mLv‡b wmcvnx kvn Avjg, gvgyb MvDmyj AvRg 

kwdKzj, †Mvjvg bex, †gvqv‡¾g, GKivgyj I dvi“K‡K A ¿̄ mn D‡ËwRZ 

Ae ’̄vh Nyiv‡div Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  



 

 

8521 

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.623 Sepoy /67615 Md. Enamul 

Haque.  

Trial court charged the appellant under Sections 

302/149/34/148/149/448 and having found guilty of the 

offences under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.53 Havilder Md. Sofiquzzaman 

 P.W.101 Sepoy Alamgir Hossain 

 P.W.151 Sepoy Abdul Khaleque 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Subader Major/3167 Md. Zobayer Hossain (C.S. A.298) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W. 53 Havilder Safiquzzaman deposed that on 

25.02.2009 he was in Sainik mess. He heard of firing in Darber 

Hall at 9.30 A.M. At about 10.45 A.M. Lt. Col.  Anowar came 

to ABC mess.  Later on, some armed BDR personnel took him 

away. On that day, from  morning to evening he saw Naik Bari 

along with Sepoy Mamnoor Rashid, Sepoy Farooq Hossain, 

Sepoy Golam Nabi, Sepoy Moyazzem, Ekramul, Jahangir, 

Habilder Sahidul, Lance Naik Ekramul, Sepoy Golam, Sahin, 

Sepoy Almas, A. Jalil, Jakaria, the appellant Enamul, Shafiqul, 

Najmul Sikder with arms. He also saw some of them to make 

firing.  
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In cross-examination on behalf of the appellant he stated 

that Lt. Col. Anower is alive. He can’t say whether anybody 

saw him. He did not go out of the mess. Store and cook house 

of mess were at separate places. He denied the suggestion that 

he did not see any accused with arms.  

P.W. 101 Sepoy Md. Alamgir Hossain deposed that on 

25.02.2009 he was in the Darber. At the entrance of Sepoy 

Moyeen in Darber there happened violence. BDR personnel left 

Darber. He came out for Battalion. From the veranda of the 

I.N.T room he came to see 61520 Jahangir, Naik 48834, Naik 

Firoj, Sepoy 64294 Faruk, Sepoy 57197 Kamrul, Sepoy 68910 

Mousiur, Sepoy 80797 Ashraf, Sepoy 67197 Jalil, Sepoy 67476 

Zakaria, Sepoy 67615 Enamul with arms. He hid himself under 

the cot. On 26.02.2009 he left Peekhana crossing over the wall. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that throughout the day he was in the 

office and that he did not see the accused to move around. He 

did not see anybody either injured or death. He denied the 

suggestion that for hiding himself he could not see anything at 

outside.  
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P.W.151 Md. Abdul Khaleque deposed that on 25.02.2009 

he was in Darber. Sepoy 65140 Moyeen entered into Darber 

with arms. Thus there happened violance. DG asked all to take 

seat. He came out from Darber and moved towards Battalion. On 

his way he found BDR personnel 67615 Sepoy Enamul, 73529 

Sepoy Ziaul, 75223 Sepoy Shaheen Imran, 76531 Sepoy Rasel 

Mia and 76692 Sepoy Omar Faruque to run with arms. He took 

shelter in the Barak. On the following day on 26.02.2009 at 

about 5.00 P.M. he left Peekhana through gate No.2. 

In cross-examination on behalf of the Appellant, he stated 

that on the road he saw hundreds of soldiers. He cannot say 

whether the accused was in Darber. He cannot say whether all 

the soldiers were running for their safety. He was looking for 

shelter for his safety. On 25.02.2009 at about 9.30 P.M. he took 

his meal from mess.  Before that and after that he was in the 

Barak. He left Peekhana crossing over the wall in civil dress. He 

left his uniform in the Barak. He was aware of investigation of 

the case by different agencies. He denied the suggestion that he 

could not identify the Appellant and the Appellant was not 
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running with arms and that he deposed falsely implicating the 

Appellant. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 13 Battalion. He went to 13 and 

24 Battalion several times. P.W.101 deposed before him that he 

saw the appellant in front of the Line. The appellant was taken 

on remand for 11 days at three times. He denied the suggestion 

that he implicated the convict-appellant falsely.  

The confessional statement of co-accused Subader Major 

/3167 Md. Zobayer (C.S. A.298) runs as under- 

“ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i Ask MÖnb 

Kwi| †KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv w`w”Q‡jb| hLb 

Acv‡ikb Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb `ievi n‡ji `w¶b 

w`‡Ki `iRv w`‡q A ¿̄ nv‡Z wmcvnx gvCb‡K cÖ‡ek Ki‡Z ‡`wL| Gici 

gvCb wWwR g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i a‡i ZLb `ievi n‡j 

dvKv mKj ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q I Mvm †f‡½ cvwj‡q 

†h‡Z _v‡K| AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q eviv›`vq Avwm ZLb 

†gRi Kvgiæj Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb Avgv‡K hvi hvi 

e¨vUvwjqv‡b wM‡q dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ w`‡K dvKv 

¸wji kã ïb‡Z cvB| †gRi Kvgiæj m¨vi H Ae¯’v †`‡L e¨vUvwjqv‡b 
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bv wd‡i Ab¨ w`‡K hvb| Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx 

†gv¯Ídv I wmcvnx Gbvgyj A ¿̄ wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg 

A‡bK ˆmwbK‡K †KvZ n‡Z A¯¿ wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi 

`vwqZ¡  wQj 36 e¨vUvwjqv‡bi  bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ 

‰mwbK‡`i †`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj 

g¨vMvwRb wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB|” 

None appears on behalf of the convict-appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all P.Ws. 53, 101 and 151 are eye witnesses to the 

occurrence. They all saw the appellant with arms. P.Ws. 101 

and 151 rightly identified the appellant with his badge No. The 

testimonies of P.Ws. could not be assailed or embellished by 

way of cross-examination on behalf of the appellant. From their 

evidence it appears that the appellant took away arms by 

plundering kote and constituted the offence under Section 382 

of the Penal Code. The evidence of P.Ws. thus appears credible, 

reliable, trustworthy and can be relied on to support the 

impugned order of conviction and sentence to the appellant. 

The confessional statement of the co-accused finds 

corroboration by eye witnesses and thus it bears evidentiary 

value. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused Subader Major /3167 Md. Jobayer Hossain 

(C.S. A.298) stated in his confessional  statement- 

“Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv¯Ídv I wmcvnx Gbvgyj 

A ¿̄ wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ 
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n‡Z A ¿̄ wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 

e¨vUvwjqv‡bi  bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i 

†`Lv‡bv f‡q Hmgq †Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb 

wb‡q 13 e¨vUvwjqvb Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB|” 

The confession of the co-accused finds corroboration by 

the eye witnesses- P.Ws. 53, 101 and 151. The confessional 

statement of co-accused being corroborated by eye witnesses it 

bears evidentiary value in view of section 30 of the Evidence 

Act.  

All the P.Ws.53, 101 and 151 saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 53, 101 and 151 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 53 deposed-  
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“H w`b mKvj †_‡K we‡Kj ch©š— Avwg hv‡`i mk ¿̄ Ae ’̄vq †`wL Zviv 

n‡jv bv‡qK evix wmcvnx gvgybyi iwk`, wmcvnx dvi“K û‡mb, wmcvnx 

†Mvjvg bex wmcvnx †gvqv‡¾g, GKivgyj, Rvnv½xi, nvwej`vi knx ỳj, 

j¨vt bv‡qK GKivgyj wmcvnx kvnAvjg, wmcvnx †Mvjvc kvnxb wmcvnx 

Avjgvm, Avt Rwjj, RvKvwiqv Gbvgyj, kwdKzj I wmcvnx bvRgyj 

wkK`vi‡K Ab¨vb¨ A ¿̄avixi mv‡_ †`wL| Zviv ej‡ZwQj wewWAvi G †mbv 

Awdmvi _vK‡e bv| Zv‡`i A‡bK‡K ¸jv¸wj Ki‡Z †`wQ|” 

P.W.101 deposed- 

“BDR m`m¨iv `ievi nj Z¨vM K‡i| Avwg e¨vUvwjq‡bi D‡Ï‡k¨ P‡j 

Avwm| gv‡S gv‡S I.N.T  iæ‡gi eviv›`vq Avwm I BDR m`m¨‡`i km ¿̄ 

Ae ’̄vq †`wL Zv‡`i g‡a¨ 61520 RvnvsMxi, 48834 bv‡qK wd‡ivR, 

64294 wmcvnx dviæK, 57197 wmcvnx Kvgiæj, 68910 wmcvnx gwkDi 

80797 wmcvnx Avkivd, 67197 wmcvnx Rvwjj 67476 wmcvnx 

RvKvwiqv 67615 wmcvnx Gbvgyj‡K A ¿̄mn †`wL|” 

P.w.151 deposed- 

“Avwg †k‡l `ievi nj †_‡K e¨vUvwjq‡bi w`‡K iIqvbv nB| cw_g‡a¨ 

BDR m`m¨‡`i A ¿̄ nv‡Z †`Šov‡`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 

67615 wmcvnx Gbvgyj, 73529 wmcvnx wRqvDj 75223 wmcvnx kvnxb 
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Bgivb, 76531 wmcvnx iv‡mj wgqv 76692 wmcvnx Igi dviæK‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.624 Sepoy /69110 Md. Jakirul Tarek.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.115 Habilder Abdul Jalil 

 P.W.123 Sepoy Md. Jalal Uddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Sepoy Md. Ekramul Islam (C.S. A.615) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.115 Habilder Md. Abdul Jalil deposed that on 

25.02.2009 he was on duty at Babor ground. At about 9.30 A.M. 

heard firing from the side of Darber. He came back to Barak of 

13 Battalion. He informed the Deputy Commander of firing. He 

came to see BDR personnel to move with arms and among them 

he could identify 63227 Sepoy Masud, 26457 Habilder Shafiqul, 

50590 LNk Jahir, 79463 Sepoy Sadullah, 78378 Sepoy Atikur, 
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49300 Naik Dalil, 56202, LNk Altaf, 58589 Sepoy Baki Billah, 

the appellant 69110 Sepoy Jakirul, 79399 Sepoy Atiqur they 

all were of 13 Battalion. He also identified 79317 Sepoy Mehedi 

Hasan, 76228 Sepoy Mizanur. Many of the armed personnel 

were somewhere moving towards Darber by making fire. At 

evening he left Peelkhana and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he did not go to Darber. After hearing firing 

sound he had no talk with anyone and also did not happen to 

meet with anyone. Being afraid he took shelter in the store. He 

cannot say who fired and to whom. On 25.02.2009 he had talk 

over mobile and also used his mobile afterwards. From the store 

he had communication with his commander. He denied the 

suggestion that he went to the residence of his commander. On 

25.02.2009 he remained in the store till 1.00 P.M. He denied the 

suggestion that he could not see anything from the store. He left 

Peelkhana through gate No.1. Nobody detained him. He did not 

report to the police station. He denied the suggestion that he had 

participation in the rebellion. 
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P.W.123 Sepoy Md. Jalal Uddin deposed that on 

25.02.2009 he was in Darber. Sepoy 65140 Moyeen Uddin 

entered into Darber with arms and there happened disorder in 

Darber. DG asked all to take seat. After the command of DG he 

left Darber and on his way to unit he came to see BDR personnel 

to move towards Darber by making fire and among them he 

identified Habilder 50551 A. Kashem, Lance Naik 50590 Jahirul 

Ali, the appellant Sepoy 69110 Jakirul, Sepoy 73529 Ziaul. He 

came back to unit and on the following night he left Peelkhana.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he could not specify the date and place to see 

the appellant. He denied the suggestion that he deposed as being 

tutored.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  P.W.123 did not specify before him where he saw the 

appellant. P.W.115 deposed before him on 26.08.2009. He did 

not depose when he saw whom.  

The confessional statement of co-accused  Sepoy Md. 

Ekramul Islam (C.S. A.615) runs as under- 
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““Avwg 13 bs ivB‡dj e¨vUvwjq‡bi e¨viv‡K _vKZvg| 24/02/09 

wcjLvbvi 3 bs †MB‡U mKvj 7.00 Uv n‡Z 25/02/09 Bs ZvwiL mKvj 

7 Uv ch©š— wWDwU Kwi| wWDwUi ci A ¿̄ †Kv‡Z Rgv w`qv jvB‡b Avwm| 

9.00/10.00 w`‡K `ievi n‡ji w`K ‡_‡K weivU †kvi ïwb| dvqv‡ii 

kã cici nq| Avwg Rv‡bi f‡q Lv‡Ui bx‡P XywK| cÖvq 1 N›Uv ci 

gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi mvg‡b G‡m duvKv ¸wj 

K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z e‡j| Avwg Rv‡bi f‡q 

bx‡P †b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i _vK‡Z †`wL| A ¿̄Uv 

ivB‡dj| Zv wb‡q Avgvi jvB‡b P‡j Avwm| jvB‡b Avwg Ae ’̄vb Kwi| 

ỳcy‡ii w`‡K 2.00/3.00 Uvi w`‡K Avgv‡`i 13 ivB‡dj Gi B 

‡Kv¤úvbxi wmcvnx wnUjvi, wmcvnx RvwKi“j, wmcvnx m‡ivqvi‡K jvB‡b 

A ¿̄ nv‡Z †`wL| Iiv cv‡ki jvB‡bi| Avwg 26/02/09 ỳcyi ch©š— A ¿̄ 

wb‡q jvB‡b _vwK| †ejv 2.00 Uvi w`‡K e¨vivK/jvBb n‡Z †b‡g †Kv‡Zi 

mvg‡b A ¿̄ †i‡L jvB‡b Avwm| jyw½ I mvU© c‡i Avevi †ei nB| 

2.40/3.00 Uvi w`‡K Kvco ¿̄x Kivi nvD‡Ri cv‡ki Iqvj w`‡q 

†`Iqvj UcKvBqv P‡j hvB| Gici †k‡Li‡Ui Avgvi fvB‡qi Kg©̄ ’‡j 

hvB| miKvix †Nvlbvq 1 ZvwiL wcjLvbvq Avwm| wZb ZvwiL wcjLvbvq 

XywK| MZ 10/11/09- G cywjk Avgv‡K †MÖdZvi K‡i|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant submits that 

the appellant was charged under Sections 302/382/411/34 of the 

Penal Code and trial Court in consideration of the evidence on 

record found him guilty of the offence under Section 382 of the 

Penal Code and sentenced him to suffer R.I. for 10(ten) years 

and a fine of Tk.50,000/- in default 2 (two) years more.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of the P.Ws. 115 and 123 do not bear 

any substance in establishing the offence under Section 382 of 

the Penal Code as alleged against the appellant. They both 

claim to see the appellant with arms. Mere holding arms does 

not constitute the offence as alleged against him. Their evidence 

appears vague and unspecified. They did not mention when and 

where they saw the appellant. P.W. 654 admits that P.W. 115 

did not specify before him when and where he saw the 

appellant. P.W. 115 refers the badge No. of as many as 

12(twelve) BDR personnel which appears unusual, unnatural, 
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unreliable and tutored. The confession of co-accused finds no 

corroboration by any evidence and it bears no evidentiary value.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to the charges under 

Section 382 of the Penal Code against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 115 and 123 are eye witnesses to the occurrence. 

They both identified the appellant properly with his badge No. 

They both saw him with arms which makes it clear that he took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. The confession of co-accused 

finds corroboration by the evidence of P.Ws 115 and 123 and it 

bears evidentiary value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused  Sepoy Md. Ekramul Islam (C.S. A.615) 

stated in his confessional statement- 

“ cÖvq 1 N›Uv ci gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi 

mvg‡b G‡m duvKv ¸wj K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z 

e‡j| Avwg Rv‡bi f‡q bx‡P †b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i 

_vK‡Z †`wL| A ¿̄Uv ivB‡dj| Zv wb‡q Avgvi jvB‡b P‡j Avwm| jvB‡b 

Avwg Ae ’̄vb Kwi| ỳcy‡ii w`‡K 2.00/3.00 Uvi w`‡K Avgv‡`i 13 



 

 

8550 

ivB‡dj Gi B ‡Kv¤úvbxi wmcvnx wnUjvi, wmcvnx RvwKi“j, wmcvnx 

m‡ivqvi‡K jvB‡b A ¿̄ nv‡Z †`wL|” 

The confessions of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Both the P.Ws. 115 and 123 saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 115 and 123 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 115 deposed-  

‘A‡bK wewWAvi m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i 

g‡a¨ 63227 wmcvnx gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ 

bv‡qK Rwni, 79463 wmcvnx mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 
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bv‡qK `wjj, 56202 j¨vÝ bv‡qK AvjZvd, 58589 wmcvnx evKx 

wej−vn, 69110 wmcvnx RvwKi“j, 79399 wmcvnx AvwZKzi mevB 13 

e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x nvmvb, 76228 wmcvnx wgRvbyi| 

A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi n‡ji w`‡K hvq|’ 

P.W.123 deposed- 

“DG Gi Av‡`‡ki ci Avwg `ievi nj Z¨vM K‡i BDwb‡U hvIqvi c‡_ 

ˆmwbK‡`i ¸jvMywj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|  Zv‡`i g‡a¨ 

50551 nvwej`vi Avt Kv‡kg, 50590 j¨¨t bvt Rûi“j Avjx, 69110 

wmcvnx RvwKi“j, 73529 wmcvnx wRqvDj‡K wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.629 Sepoy/63830 Md. Sarwar 

Hossain @ Sarwar Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.42 Anowarul Islam 

 P.W.125 Habilder Md. Kabir Uddin 

 P.W.207 Habilder Sayed Masud Rana and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Sepoy Md. Ekramul Islam (C.S. A.615) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.42 J.C.O. Subader Md. Anawarul Islam deposed that 

on 24.02.2009 he was entrusted to arrange the seat of the 

guests. On 25.02.2009 he went to Darber at 9.00 A.M. Sepoy 

Moyeen entered into Darber with arms. Army officers disarmed 

him. DG asked all to take seat. BDR personnel left Darber. DG 

asked the commander to control the troops. Officers moved for 

their respective unit. He left Darber and went to his unit. On his 

way, he came to see 50/ 60 BDR personnel to go to their unit 

taking arms from kote. In front of Mosque he came to see Lt. 

Col. Anower lying senseless. He took him to the cook house. 

After a while Sepoy Aminur Islam, Habilder Farhad, Habilder 

Kashem, Naik Mostafa, Alam Miah, Sepoy Hekmat, Sepoy Litu 

Das, Naik Aziz, the appellant Sepoy Sorowar, Sepoy Taiob, 

Sepoy Rubel and Lance Naik Fazlur Rahman appearing in the 

cook house asked him where he had kept the officers. 

Thereafter, they left for Darber. Afterwards he sent Lt. Col. 

Anower to the hospital. He remained in the Barak till 7.00 A.M. 

on 27.02.2009.  



 

 

8555 

 No cross –examination was made on behalf of the 

appellant.  

P.W.125 Habilder Md. Kabir Uddin deposed that on 

25.02.2009 he went to Darber. He attended Darber. After 

commencement of Darber Sepoy Moyeen entered into Darber 

with arms and there happened violence. Many of the BDR 

personnel started to leave Darber. DG directed to take seat. He 

came out and proceeded towards line and on his way he came to 

see many BDR personnel with arms. Among them he could 

identify Sepoy 62851 Farooq, the appellant Sepoy 63830 

Sorowar, Sepoy 64294 Farooq, Sepoy 67583 Firoj.  

In cross-examination on behalf of the appellant, he stated 

that he deposed in the room of operation officer of 13 Battalion 

and at that time steno was there with the I.O. He did not get any 

notice from I.O. His commanding officer took him in that room. 

He was asked for about 15 minutes. He denied the suggestion 

that he did not hear any firing sound and that he deposed falsely. 

He cannot say whether accused Sorowar was in Darber. He 

denied the suggestion that he deposed falsely.  
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P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/9.25 A.M. and having afraid at first he hid himself 

and thereafter went to his residence. On the way to his residence, 

he came to see 55705 Rafiz Uddin, 20682 Habilder Alom, 55705 

Rafiz Uddin, 38557 Habilder Farhad, 40551 Habilder Kashem, 

46508 Naik Golam Mostofa, 47050 Naik Azizur, 63421 Sepoy 

Hekmat, the appellant 63830 Sepoy Sarwar, 66838 Sepoy 

Mahbul, 68116 Sepoy Toyeb, all of 13 Battalion and 64141 

Sepoy Enamul of 46 Battalion with arms and to make firing with 

agitated mood.  

In cross-examination on behalf of the Appellant, he stated 

that cookeries were collected from outside. No goods were 

collected from Jikatala. He had no other duty excepting 

cookeries. On 25.02.2009 he was on duty at the gate of Darbar.  

He denied the suggestion that he did not see the Appellant with 

arms and that he had his implication with the occurrence and that 

he deposed falsely.   

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he perused the service record of the appellant. In service 

record he was named as Sarwar Uddin. He denied the 

suggestion that he implicated Sarwar Uddin instead of Sarwar 

Hossain.  

The confessional statement of co-accused Sepoy Md. 

Ekramul Islam (C.S. A.615) runs as under- 

“Avwg 13 bs ivB‡dj e¨vUvwjq‡bi e¨viv‡K _vKZvg| 24/02/09 

wcjLvbvi 3 bs †MB‡U mKvj 7.00 Uv n‡Z 25/02/09 Bs ZvwiL mKvj 

7 Uv ch©š— wWDwU Kwi| wWDwUi ci A ¿̄ †Kv‡Z Rgv w`qv jvB‡b Avwm| 

9.00/10.00 w`‡K `ievi n‡ji w`K ‡_‡K weivU †kvi ïwb| dvqv‡ii 

kã cici nq| Avwg Rv‡bi f‡q Lv‡Ui bx‡P XywK| cÖvq 1 N›Uv ci 

gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi mvg‡b G‡m duvKv ¸wj 

K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z e‡j| Avwg Rv‡bi f‡q 

bx‡P †b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i _vK‡Z †`wL| A ¿̄Uv 

ivB‡dj| Zv wb‡q Avgvi jvB‡b P‡j Avwm| jvB‡b Avwg Ae ’̄vb Kwi| 

ỳcy‡ii w`‡K 2.00/3.00 Uvi w`‡K Avgv‡`i 13 ivB‡dj Gi B 

‡Kv¤úvbxi wmcvnx wnUjvi, wmcvnx RvwKi“j, wmcvnx m‡ivqvi‡K jvB‡b 

A ¿̄ nv‡Z †`wL| Iiv cv‡ki jvB‡bi| Avwg 26/02/09 ỳcyi ch©š— A ¿̄ 
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wb‡q jvB‡b _vwK| †ejv 2.00 Uvi w`‡K e¨vivK/jvBb n‡Z †b‡g †Kv‡Zi 

mvg‡b A ¿̄ †i‡L jvB‡b Avwm| jyw½ I mvU© c‡i Avevi †ei nB| 

2.40/3.00 Uvi w`‡K Kvco ¿̄x Kivi nvD‡Ri cv‡ki Iqvj w`‡q 

†`Iqvj UcKvBqv P‡j hvB| Gici †k‡Li‡Ui Avgvi fvB‡qi Kg©̄ ’‡j 

hvB| miKvix †Nvlbvq 1 ZvwiL wcjLvbvq Avwm| wZb ZvwiL wcjLvbvq 

XywK| MZ 10/11/09- G cywjk Avgv‡K †MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 149/382/302/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 42, 125 and 207 do not bear 

any substance as to the offence under section 382 of the Penal 

Code as alleged against the appellant. The identification of the 
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appellant by P.W.42 is not proper. He merely referred the name 

of Sepoy Sarwar Hossain without his battalion and badge No. 

There were other BDR persons named Sepoy Sarwar as C.S. 

Accused 460 and not sent up in Sl. No. 1185. Although the 

P.Ws. 125 and 207 identified the appellant with his badge No. 

and they saw him with arms but their evidence appears vague 

and unspecified. None of the P.Ws. depose when and where he 

saw the appellant. Such vague and unspecified evidence can’t 

be relied on. P.W. 207 admits in his cross-examination- 

Ô25.02.2009 Zvwi‡L Avwg `ievi n‡j †M‡Ui `vwqZ¡iZ wQjvg Õ which 

appears down right false in view of the facts and circumstances 

of the case. Mere holding of arms does not constitute the 

offence under Section 382 of the Penal Code. The confession of 

co-accused finds no corroboration by any other evidence and it 

bears no relevancy.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.42, 125 and 207 all are eye witnesses to the 

occurrence. They all saw the appellant with arms. The 
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testimony of P.W. 42 remains unchallenged seen he was not 

cross-examined on behalf of the appellant. P.Ws.125 and 207 

rightly referred the appellant with his badge No. and there is no 

ambiguity to their identification of the appellant. The 

testimonies of the P.Ws. 42, 125 and 207 thus appear credible, 

reliable and trustworthy. The confessional statement of the co-

accused finds corroboration by eye witnesses and thus it bears  

evidentiary value. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 



 

 

8563 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused  Sepoy Md. Ekramul Islam (C.S. A.615) 

stated in his confessional statement- 

“ cÖvq 1 N›Uv ci gy‡Lvkavix 10/12 †cvkvK civ BDR jvB‡bi 

mvg‡b G‡m duvKv ¸wj K‡i Avi mevB‡K jvBb n‡Z †ei n‡q A ¿̄ wb‡Z 

e‡j| Avwg Rv‡bi f‡q bx‡P †b‡g †KvqvUvi Mv‡W©i mvg‡b A ¿̄ c‡i 

_vK‡Z †`wL| A ¿̄Uv ivB‡dj| Zv wb‡q Avgvi jvB‡b P‡j Avwm| jvB‡b 

Avwg Ae ’̄vb Kwi| ỳcy‡ii w`‡K 2.00/3.00 Uvi w`‡K Avgv‡`i 13 

ivB‡dj Gi B ‡Kv¤úvbxi wmcvnx wnUjvi, wmcvnx RvwKi“j, wmcvnx 

m‡ivqvi‡K jvB‡b A ¿̄ nv‡Z †`wL|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  
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All the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 42, 125 and 207 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 42 deposed-  

‘Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx 

Avwgbyj Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, 

Avjg wgqv, wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx 

m‡ivqvi, wmcvnx ˆZqe wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb mk ¿̄ 

Ae ’̄vq KzK nvD‡R G‡m e‡j Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb 

`ievi n‡j P‡j hvq| ’ 

P.W.125 deposed- 



 

 

8568 

“hvIqvi c‡_ A‡bK BDR m`m¨‡K mk ¿̄ Ae ’̄vq †`wL| Zv‡`i g‡a¨ 

62851 wmcvnx dviæK, 63830 wmcvnx m‡ivqvi, 64294 wmcvnx dviæK, 

67583 wmcvnx wd‡ivR‡K †`L‡Z cvB|” 

P.W. 207 deposed-  

‘c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 55705 iwdR 

DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 40551 

nvwej`vi Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 bv‡qK 

AvwRRyi 63421 wmcvnx †nKgZ 63830 wmcvnx m‡ivqvi 66838 

wmcvnx gvneye 68116 wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 64141 

wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 



 

 

8569 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.635 Naik/44094 Sombu Kumar 

Sarma.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.37 Naib Subader Sheikh Abdul Quddus 

 P.W.242 Naib Subader Md. Abdur Rashid and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Sepoy Md. Habibur Rahman (C.S. A.266) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.37 J.C.O Naik Subader Sheikh Abdul Kuddus 

deposed that he had his posting in Peelkhana, Dhaka. From 

11.02.2009 to 14.03.2009 he was on E.L (earned leave). On 

24.02.2009 he remained in the residence of his sister. On 

25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. At that 

time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Naik Assistant Ziauddin of 

36 Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

back to Barak. There he found Subader Maj. Shahidur Rahman, 

Naik Subader Idris, Subader Aziz, Naik Subader Shahjahan Ali, 

Naik Subader Saidur Rahman, Subader Bakki, Naik Subader 

Baten, Naik Subader Mominuddin, Naik Subader Abul Khair, 

Naik Subader Assistant Ali Akbor, Habilder Shahjalal, Habilder 

Yousuf Ali, Habilder Omar Ali, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam, the appellant Naik Shambu Kumar 

Sharma, Habilder Nurul Islam 36 Battalion with arms and 

excited mood. After a while unit commander Lt. Col. Enayetul 
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Hoque and Col. Mojibul Hoque rushed in front of 36 Battalion. 

At that time Subader Maj. Shahidur Rahman, Habilder Omar 

Ali, Subader Ekramul Hoque, Sepoy Bazlur Rashid, Lance 

Naik Anowarul Islam and some others took up the aforesaid 

army officer on the 4th floor of Barak. After a while he came to 

hear firing sound from 4th floor. In order to know the 

occurrence when he was coming upwards he came to see 

M.L.S.S. Saidur. He pointed in loud voice the location of Maj. 

Mokbul. At that time Alim Reza fired on Maj. Mokbul and 

killed him. They dropped downwards 3 dead bodies of army 

officers. Later on, he identified Lance Naik Alamgir Hossain of 

36 Battalion and DAD Sirajul Islam seeing picture on 

4.10.2009.  

In cross-examination on behalf of the appellant he stated 

that he hailed from Kachua, Bagerhat. Before 11.02.2009 he 

used to live in J.C.O. Mess, Peelkhana. On 25.02.2009 he came 

to Peelkhana in civil dress. On that day he had his leave card 

with him. There was leave address in the leave card. Leave 

address was of village house but there is no provision to live in 

other place during leave. During leave time there was no 
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permission to come at Peelkhana. On 24.02.2001 he was not 

present in Peelkhana and he did not go to J.C.O. Mess on that 

day. The residence of his sister was at Adabor. He was not 

aware of ‘hs M¡e¡’ on 24.02.2009 and also of Darber on 

25.02.2009. Nobody informed him of Darber at gate No.3. 3 

R.Ps. were on duty there. He observed usual security measure. 

He was not given any entry pass or seal on his leave card. He 

signed on the register depositing his leave card. I.O. did not 

identify his signature on the register. He deposed before the I.O. 

on 21.04.2009. On the date of occurrence at about 11.00 A.M. 

he left Peelkhana through gate No.1. At the time of departure 

there was no R.P. in the gate but the rebellions were present. He 

came out with his civil dress. He cannot say whether his picture 

was found in the video footage. At his departure he did not find 

any army officer or members of RAB. He did not say anything 

to the outsider. He had no opportunity to talk with commander. 

He denied the suggestion that none of the BDR personnel asked 

him anything. On firing everyone was running to and fro. He 

denied the suggestion that he did not go to the 2nd floor to see 

firing. He came back to Peelkhana on 24.03.2009. He denied 
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the suggestion that on 25.02.2009 he lodged GD with Kachua 

Police Station along with Upazilla Chairman of Bagerhat. In 

2005 he served in Kaptai. At that time his Commander was Lt. 

Col. Salim. He denied the suggestion that he was detained by 

the commander with a Hiligirl in an objectionable position. He 

denied the suggestion that he was warned for making 

smuggling on 14.04.2009. He denied the suggestion that he 

deposed falsely at the instance of prosecution. His two nieces 

got life sentence. He denied the suggestion that the aforesaid 

two nieces committed murder. He denied the suggestion that 

she had complicity with crime and that he did not come to 

Dhaka on 25.02.2009.  

P.W.242 Naib Subader Md. Abdur Rashid deposed that 

on 25.02.2009 he went to Darbar. It was started at 9.00 A.M. 

While Darbar was going on it was at 9.25 A.M. 65140 Sepoy 

Moin pointed arms towards D.G.  D.D.G Bari disarmed him. he 

came out from  Darbar and went to his JCO mess. At about 3.00 

P.M. he came down from JCO mess and in front of it came to 

see 44094 Naik Shambu and 25478 Habilder Nurul Islam to 

move around with arms  and agitated mood.  
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In cross-examination on behalf of the appellant, he stated 

that he came back to JCO mess at 10.10 A.M. He did not 

happen to meet there anyone. He came down from mess at 2/3 

P.M. He denied the suggestion that he was moving around in 

front of the mess during 2.00-3.00 P.M. He denied the 

suggestion that he did not see the appellant in front of the mess. 

He saw the appellant in Peelkhana till 25.02.2010. He denied 

the suggestion that until 25.02.2009 he did not make any 

complain against the appellant. He denied the suggestion that 

the appellant was not present at the place of occurrence. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant did not leave Peelkhana. He denied the 

suggestion that he implicated the appellant without any 

evidence.  P.W.37 did not depose before him that at the 

instruction of the authority he availed the residence of his sister. 

At the time of occurrence P.W.37 was on leave. He did not 

depose before him when he left Peelkhana and when he came 

back to Peelkhana. He did not inform him by himself that he 

knew the occurrence.  He did not find any papers in support of 
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granting his leave and that he came on Peelkhana on 

25.02.2009. He denied the suggestion that P.W.37 deposed as 

per his instruction. P.W.242 deposed before him that coming 

out from Darbar he went to JCO mess to meet his wife. He did 

not depose before him that he returned to his Unit from JCO 

mess.  

The confessional statement of co-accused  Sepoy Md. 

Habibur Rahman (C.S. A.266) runs as under- 

“Avwg 2003 mv‡j KPzqvcvov gv ª̀vmv †_‡K `vwLj cvk Kwi| 29/1/05 

Bs Zvwi‡L wewWAv‡i wiµU n‡q PÆMÖv‡gi evBZzj B¾Z G 6 gv‡mi †Uªwbs 

Kwi| Gici 36 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb Kwi| 

MZ 24/2/09 Bs ZvwiL we.wW.Avi mßvn Dcj‡¶¨ cÖavbgš¿x c¨v‡i‡W 

†hvM`vb Kwi| c¨v‡i‡W Avwg cZvKv evnx `‡ji m`m¨ wQjvg| 25/2/09 

Bs ZvwiL mKvj 7.00 Uvq Avi,Gm,we gv‡V †Pqvi jvMvB| Avgv‡`i †K 

8.00 Uvq †Q‡o †`q c¨v‡i‡Wi Rb¨ ˆZix nIqvi Rb¨| ˆZix n‡q 

†Kv¤úvbx †KvqvU©vi gvóvi nvwej`vi Lwjjyi ingv‡bi †bZ…‡Z¡ 28/30 Rb 

`iev‡i AskMÖnb Kwi| †cŠ‡b bqUvq `ievi n‡j cÖ‡ek Kwi| em‡Z 

em‡Z 9.00 Uv ‡e‡R hvq| wWwR m¨vi 9.05 Gi w`‡K `ievi n‡j cÖ‡ek 

K‡ib| †m±i KgvÛvi m¨vi Zv‡K wi‡cvU© †`q| †Kw› ª̀q gmwR‡`i Cgvg 

mv‡ne †Kvivb †ZjvIqvZ K‡ib| Gici wWwR m¨vi e³e¨ †`qv ïiæ 
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K‡ib| wZwb e‡jb †h, wewW Avi c¨v‡iW Lye my›`i n‡q‡Q| cÖavbgš¿x Lye 

cÖksmv K‡i‡Qb| Gici e‡jb †h, WvjfvZ Kg©m~Px‡Z we.wW.Av‡ii Lye 

cÖksmv n‡q‡Q| Zvi e³e¨ PjvKv‡j 9.15 Uvi w`‡K `ievi n‡j nVvr ˆn 

ˆP ïiæ nq| mevB QzUvQzwU ïiæ K‡i| Avwg †ei n‡q `ievi n‡ji mvg‡bi 

iv Í̄vq `vovB Avi ¸wji kã ïb‡Z cvB| c‡i Avwg †`Š‡o †iBbwUª Mv‡Qi 

wbP w`‡q myBwgs cy‡ji cvk w`‡q e¨viv‡K hvB Ges †`Š‡o jvB‡bi 4 

Zjvq hvB| evB‡i †Mvjv¸wj n‡Z _v‡K| ZLb Avwg GKUv †nj‡gU gv_vq 

w`‡q †PŠwKi wb‡P jyKvB| Abygvb 10.00 Uvi c‡i  nvwej`vi Rvjvj, G 

†Kv¤úvbx, 36 e¨v‡Uwjqvb, G‡m e‡jb †h, ‡Zvgiv GLv‡b jyKvB AvQ †Kb 

? A ¿̄ wb‡Z †Kv‡Z hvI bvB †Kb? Gici Avgiv 10/15 Rb hviv jywK‡q 

wQjvg Zviv †b‡g †Kv‡Zi w`‡K hvB| †Kv‡Zi `vwq‡Z¡ wb‡qvwRZ bv‡qK 

mvC`‡K †Kv‡Z †`L‡Z cvB bv| †`wL †Kv‡Zi 2Uv `iRv †Lvjv wfZ‡i 

†Kvb A ¿̄ bvB| Gici Avwg wb‡P †b‡g ‡`Š‡o jvB‡bi w`‡K hvB| iv Í̄vq 

GKUv euv‡ki UzKiv †c‡q †mUv nv‡Z †bb| jvB‡bi mvg‡b wKQzÿb 

nvUvnvwU Kwi| Gici Avevi jvB‡bi 4 Zjvq wM‡q jyKvB| wKQz¶b 

ev_iæ‡g, wKQz¶b †PŠwKi wb‡P Gfv‡e jyKv‡Z _vwK| Abygvb †ejv 01.00 

Uvi w`‡K LvIqvi Rb¨ wb‡P bvwg| Lvevi wb‡Z hvevi mgq †g‡m nvwej`vi 

mvC‡`i Kv‡Q Gm,Gg,wR †`wL| fvZ wb‡q jvB‡b †divi mgq bv‡qK 

k¤¢yi Kv‡Q I nvwej`vi Rvjv‡ji Kv‡Q Gm,Gg,wR †`wL| jvB‡bi 4 

Zjvi eviv›`v w`‡q we‡K‡j DwK w`‡q wmcvnx nvwKg I wejøv‡ji Kv‡Q 
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ivB‡dj †`wL| Gici Avwg mÜ¨v 7/7.30 Uvi w`‡K jyw½ Avi GKUv †MwÄ 

Avi ¯úÄ wb‡q wb‡P bvwg Ges B,Gg,B wewìs‡qi †Kvbvq †cvkvK Ly‡j 

jyw½ †MwÄ c‡o †`Iqvj Uc‡K †ei n‡q hvB| Gi Av‡M wmcvnx wgRv‡bi 

nv‡Z GKUv wc Í̄j †`wL| Gici GKRb AcwiwPZ †jv‡Ki evmvq Avwg 

AvkÖq cvB| iv‡Z gnvLvjx evm÷¨v‡Û †_‡K mKv‡j evwo‡Z P‡j hvB| 

wUwfi †Nvlbv ï‡b 1/3/09 Bs ZvwiL mKvj 9.00 Uvi w`‡K wcjLvbvq 

4bs †M‡U Avwm|  †mLvb †_‡K Avevnbx gv‡V hvB| 3/3/09 Bs ZvwiL 

weKvj Abygvb 5.30/6.00 Uvi w`‡K wcjLvbvi †fZ‡i cÖ‡ek Kwi| GB 

Avgvi e³e¨|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 37 and 242 do not bear any 
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substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. P.W. 37 simply 

claims to see the appellant with arms and to consult with other 

rebellions. P.W. 242 also claims to see him with arms and to 

move around.  Their above testimonies appear vague and 

unspecified. They did not disclose when and where they saw 

the appellant. Such vague and unspecified evidence can’t be 

relied on. The identification of the appellant also not proper. 

P.W. 37 did not refer his  Battalion or badge No. The 

confessional statement of the co-accused finds no corroboration 

by any witness and thus it bears no evidentiary value.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.37 and 242 are eye witnesses to the occurrence. P.W. 

37 identified the appellant with his Battalion No. and P.W. 242 

with his badge No. There is no doubt to their identification of 

the appellant. Both the witnesses saw him arms and to move 

around with armed rebellions. It is clear that he took up arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. The confessional statement of the co-
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accused finds corroboration by eye witnesses and thus it bears  

evidentiary value. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 
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Co-accused  Sepoy Md. Habibur Rahman (C.S. A.266) 

stated in his confessional statement- 

“Abygvb †ejv 01.00 Uvi w`‡K LvIqvi Rb¨ wb‡P bvwg| Lvevi wb‡Z 

hvevi mgq †g‡m nvwej`vi mvC‡`i Kv‡Q Gm,Gg,wR †`wL| fvZ wb‡q 

jvB‡b †divi mgq bv‡qK k¤¢yi Kv‡Q I nvwej`vi Rvjv‡ji Kv‡Q 

Gm,Gg,wR †`wL|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Both the P.Ws. 37 and 242 saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 37 and 242 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  
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P.W. 37 deposed-  

‘mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK 

my‡e`vi AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi 

ingvb, my‡e`vi evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, 

bv‡qK my‡e`vi Aveyj Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, 

nvwej`vi kvnRvjvj, nvwej`vi BDmyd Avjx, nvwej`vi Igi Avjx, 

wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j Bmjvg, bv‡qK k¤¢y Kzgvi 

kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi Ab¨vb¨‡`i m‡½ D‡ËwRZ 

Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|’ 

P.W.242 deposed- 

“Avwg `ievi nj †_‡K †ei n‡q wm Gm wW †Kw›U‡bi wcQ‡bi w`K w`‡q 

Avgvi †g‡Q P‡j hvB| JCO †g‡Q †_‡K bx‡P bvg‡j Abygvb 15-00 

NwUKvi mgh JCO †g‡Qi mvg‡b 44094 bv‡qK m¤¢y, 25478 nvwej`vi 

byi“j Bmjvg‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq Nyiv‡div Kwi‡Z †`wL” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.637 Sepoy/55735 Driver Md. Mosiur 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.254 Naik Band Md. Mahatab Ali 

 P.W.628 Col (Retd) Shahidul Kabir and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Habilder Md. Billal Hossain Khan (C.S. A.162) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.254 Naik Band Md. Mohatab Ali deposed that on 

25.02.2009 he attended Darber with band dress. D.G. came into 

Darber at 9.A.M. At about 9.30 there raised a hue and cry in 

Darber. He left Darber and came to his Line. He heard firing 

from Line. He also came to know that army officers had been 

killed in Darber. He came to see 6362 Naik Subedar Sanat 

Kumar, 53354 Lance Naik Moniruzzaman, 57382 Sepoy 

Mijanur, 70780 Sohel Rana, 68277 Sepoy Aminar, 44806 

Habilder Chalak Salam, 46091 Habilder Mijanur, 55522 Sepoy 

Habibur, the appellant 55735 Sepoy Mashiur and 55963 

Sepoy Zakir to run with arms and to make firing.  
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In cross-examination on behalf of the appellant he stated 

that he went on retirement on 04.06.2012 but did not get his 

pension until now. He denied the suggestion that in order to get 

pension he deposed falsely. Before beginning of Darber he 

played on begile twice. He had his seat in Darber. The accused 

lived in M.T. garage. They were controlled by Badak JCO. He 

saw to make firing at 11. 00 A.M. in front of Badak line. He 

also deposed the same before the I.O. Badak line and sainik 

line, both are under Sadar line. Badak line on 1st floor having 

tinshed over it. He denied the suggestion that there was no 

scope to see the accused from tinshed. The Habibur Rahman 

was the driver of AAG of MT Section.  

P.W.628 Col. Saidul Kabir (Rtd.) deposed that he joined 

in Peelkhana in 2007 as Director (Admin) and he went on LPR 

on 31.12.2008. He left his government quarter and alloted a 

government flat in Peelkhana temporarily. On 25.02.2009 at 

about 9.20 while he was taking breakfast he heard firing. After 

hearing 2/3 round live bullet firing he phoned Director of his 

previous office. He was informed by his P.A. Hannan that BDR 

personnel has revolted and they have broke down kote. Hannan 
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suggested him to run away. In order to observe the situation, he 

stood on the veranda and came to see Maj. Kamrul and a Sepoy 

to run to a nearest flat. There happened tremendous firing. He 

tried to hold Maj. Kamrul and asked him why was running. Maj. 

Kamrul replied that he was coming from Darber since there 

happened firing being revolted by the soldiers. Maj. Kamrul then 

passed away. The soldier who accompanied Kamrul was his 

runner. He cannot remember his name. He had his family 

members including his old mother and maid-servant. His 

daughters (3 in number) were in school. A group of soldiers 

entered into his residence. He took shelter in the kitchen room. 

His mother opened the door. The soldiers were in firing mode. 

After searching they left the residence. After a while another 

group came to his residence. Meanwhile he altered his hiding 

place and took shelter in the toilet. Soldiers searched of his 

residence and took away his maid-servant and afterwards 

returned her. She was physically violated.  Sepoy Masud and 

some others came to his residence. They took his maid-servant 

to quarter guard. On 26.02.2009 at 3.00 P.M. after addressing of 

the Prime Minister. BDR personnel asked army-officers to come 
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out. BDR personnel proposed his mother to take her to quarter 

guard but she refused. At one time his mother discloses his 

presence. The BDR personnel cried out. He disclosed his 

presence. They took his mother and the maid-servant to quarter 

guard. At that time Masud was there with other BDR personnel. 

He was asked to take in quarter guard with other officer. He 

called Maj. Kumrul. Kamrul’s wife opened the door. The wife of 

Kamrul was pregnant. She complained that BDR personnel 

kicked on her abdomen. Tremendous firing was happening. The 

BDR personnel then left them. The BDR person who left them 

returned again. Among then Masud was there. He presumed that 

they assaulted Maj. Kamrul. Sepoy Masud told him that army 

has attacked Peelkhana. Having afraid Driver of the pickup ran 

away. He stopped a passing by jeep and availed it. On his way in 

front of DG residence he came to see DAD Touhid at Zikatallah 

BDR Gate. He was the Director of DAD Touhid. DAD Touhid 

was a pioneer of the incident. Driver Moshiur advised him to 

address DAD Touhid as DG. Driver dropped him at Zikatallah 

gate. Afterwards they left BDR gate with his family members. 
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Maj. Kamrul accompanied him. Police Commissioner Naim 

received him at outside Peelkhana. 

In cross-examination on behalf of the appellant, he stated 

that Moshiur Rahman was a driver of Sadar Rifle Battalion. He 

cannot say whether more than one Moshiur was driving the 

vehicle on the date of occurrence. He reiterated that he knew this 

Moshiur. Since he was a Director (Admin) all the driver was 

under his control and Mashiur was under his control when he 

was the sector commander at Chittagong. His family members 

and the members of Maj. Kamrul’s family got up in the jeep in 

his presence. He had no mental status to talk with driver at that 

time. After the occurrence he had no opportunity to meet 

Moshiur. He denied the suggestion that he did not depose before 

I.O. the name and regiment No. of the driver. At the time of 

investigation BDR authority showed them the picture and 

particulars of some sepoys. TIP was held for the identification. 

He cannot say whether Magistrate was present at that time. He 

denied the suggestion that he heard the name of Moshiur at that 

time. He further denied the suggestion that Moshiur saved him 
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and that he told before the printing and electronic media.  He 

denied the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 20.02.2010 and on remand 

for 8 days. He was a driver of hospital. P.W.254 was a member 

of band party. The Line of band party and that of Sepoys were 

in separate building. P.W.254 came to Sadar Battalion Line 

from Darbar. P.W.254 did not depose that he was in the Line of 

the band party on 2nd floor. The appellant and P.W.254 hailed 

from same battalion.  

The confessional statement of co-accused Habilder Md. 

Billal Hossain Khan (C.S. A.162) runs as under- 

“A¡¢j 12/06/1982 p¡m ¢h¢XA¡l ¢pf¡q£ fc ®i¡m¡u i¢aÑ qCz A¡¢j fÐ¡u 

22 hvpl k¡hv ¢h¢X A¡ll XÊ¡Ci¡l ¢qp¡h N¡s£ Q¡m¡Cz B¢j 2009 p¡m 

q¡¢hmc¡l fc fc¡æ¢a f¡Cz A¡¢j 15 hÉ¡V¡¢mu¡el pcpÉz NËga¡l qJu¡l 

f§hÑ fkÑ¿¹ A¡¢j 4 hvpl k¡hv ¢h¢X A¡l pcl cçl LjÑla ¢Rm¡j Hhw ¢h ¢X 

A¡ll 3Ve£ VÊ¡L ew 1470 ¢qe¡ Q¡m¡Ca¡jz A¡¢j ¢h¢ X A¡l pcl cçll 

HL¢V °p¢eL hÉ¡l¡L b¡La¡jz Eš² hÉ¡l¡L fÐ¡u 100Se ¢h¢X A¡l pcpÉ 

b¡Laz Ae¤j¡e 22/2/09 a¡¢lM ¢h ¢X A¡l Hl ¢X¢X¢Sl XÊ¡Ci¡l mÉ¡¾p e¡-
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uL l¡S A¡qjcl p¡b Aj¡¡l Lb¡ quz ®p A¡j¡L hm ®k, A¡j¡cl c¡h£-

c¡Ju¡ …¢m fÐd¡ej¿»£ a¡l i¡oe fÐL¡n L¢lhz 24/02/09 a¡¢lM fÐd¡ej¿»£ 

A¡j¡cl h¡¢oÑL fÉ¡lXl i¡oe H pwœ²¡¿¹ ®L¡e ®O¡oe¡ e¡ ®cu¡u A¡¢j 

f¤el¡u a¡L ¢S‘¡p¡h¡c L¢l, ÕÕLC j¡ee£u fÐd¡ej¿»£ ®a¡ ¢LR¤C hmme 

e¡ÕÕz aMe Eš² XÊ¡Ci¡l hm ®k, ¢X¢S jq¡cu clh¡l qm H hÉ¡f¡l hmh z 

A¡j¡cl c¡h£-c¡Ju¡l jdÉ ¢Rm na i¡N ®lne p¤¢hd¡ Hhw T¥¢L i¡a¡ h¡s¡-

e¡ CaÉ¡¢cz Na 25/02/09 a¡¢lM A¡j¡¡cl h¡vp¢lL clh¡l fÉ¡lX ¢Rmz 

A¡¢j m¡Ce ØVÉ¡ä h¡C ¢Rm¡j z Bj¡l CeQ¡SÑ q¡¢hmc¡l ®j¡x ¢jS¡e¤l 

lqj¡e J a¡l Efl Hj¢V ®S¢pJ e¡uh p¤hc¡l q¡l¦e c¡¢uaÅ ¢Rmz A¡¢j 

25/02/09 a¡¢lM ®i¡l 6.00 O¢VL¡u ®f¡o¡L fl ¢XE¢Va ¢eu¡¢Sa qCz 

A¡¢j hÉ¡l¡L ØVÉ¡ä h¡C b¡L¡ AhÙÛ¡u pL¡m 9.15 ¢j¢eVl ¢LR¤ fl clh¡l 

qml ¢cL …¢m J hÊ¡n g¡u¡ll në öea f¡Cz A¡¢j h¡l¡¾c¡u Hp ¢cM 

XÊ¡Ci¡l e¡uL j¢el H ¢S p¡qhl XÊ¡Ci¡l ¢pf¡q£ q¡¢hh a¡cl N¡s£ ¢eu¡ 

â¦a Hj¢V NÉ¡lS Qm A¡pz A¡¢j aMe pcl cçll ¢iall  l¡Ù¹¡u ¢h¢XA¡l 

°p¢eLcl ®c±s¡ ®c±¢s Lla ®c¢Mz a¡l¡ ¢QvL¡l Ll hm, AÙ» q¡a e¡J z 

fl HÉ¡ð¤m¾pl j¡CL hm ®k, ÕÕk¡l k¡l AÙ» q¡a ¢ee ÕÕ ®hm¡ Ae¤j¡e 1.45 

¢j¢eVl pju Hj¢V L¾VÊ¡m l¦j ®bL e¡uL A¡ë¥m m¢ag j¡CL ®k¡N A¡j¡L 

X¡L Hhw N¡s£ ¢eu¡ L¾VÌ¡m l¦j ®ka hmz A¡¢j Hj¢V L¾VÊ¡m l¦j N¡s£ ¢eu¡ 

®Nm e¡uL A¡ë¥m m¢ag N¡s£ ¢eu¡ clh¡l qm ®ka hm z B¢j h¢m Ap¤ÙÛ 

zHC hm A¡¢j m¡Ce k¡C Hhw aMe 36 l¡Cgm hÉ¡V¡¢mu¡el 2 °p¢eL j¤M 
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m¡m L¡fs ®hyd A¡j¡l ¢cL A¡p Hhw a¡s¡a¡¢s N¡s£ ¢eu¡ clh¡l qm ®ka 

hmzA¡¢j Y¡L¡ ®jVÊ¡-e-1470 ew VÊ¡L ¢eu¡ p¤C¢jw f¤ml f¡n ¢cu¡ clh¡l 

qml  ¢cL k¡Cz k¡Ju¡l fb l¡Ù¹¡u Ju¡ml f¡n ¢h ¢XA¡l °p¢eLclL AÙ» 

¢eu¡ f¢Sne ¢eu¡ cy¡¢su b¡La ¢cMz clh¡l qml L¡R¡L¡¢R l¡Ù¹¡u ®Nm 

HLSe ®S¢pJl m¡n l¡Ù¹¡l c¢re A¡m ®hl¦¢e ®L¡u¡VÑ¡ll p¡je fs b¡La 

®c¢Mz p¡je A¡N¡Cm ¢fÐ¢¾pf¡m Hl h¡p¡l p¡je l¡Ù¹¡l Ešl f¡nÄÑ f¢ÕQj¤M£ 

AhÙÛ¡u ¢X¢S p¡qhl N¡s£l Q¡L¡ f¡wQ¡l J …¢m¢hÜ AhÙÛ¡u ®cMa f¡Cz 

N¡s£l ¢ial XÊ¡Ci¡ll f¡n ®jSl ýj¡ue L¢hll m¡n hp¡ AhÙÛ¡u ®cMa 

f¡Cz ¢X¢S p¡qhl N¡s£ f¡l qu HLV¤ p¡je A¡N¡Cu¡ X¡e ¢cL ®j¡s ¢eu¡ 

cy¡s¡Cz aMe e¡uL p¤hc¡l je¡l”e q¡al Cn¡l¡u clh¡l qml f¢ÕQj ¢c-

Ll ®NV ®ka hmz  aMe e¡uL p¤hc¡l A¢mL ®f¡o¡L  fs¡ AhÙÛ¡u a¡l 

f¡n cy¡s¡e¡ AhÙÛ¡u ®c¢Mz aMe A¡¢j e¡uL p¤hc¡l je¡l”el A¡cnœ²j 

N¡s£ ®jCe ®l¡X ®bL hÉ¡L Ll clh¡l qml p¡je LsC N¡Rl e£Q m¡N¡C 

Hhw ®c¢M ®k, clh¡l qml pwmNÀ f¡nÄÑ M¡¢m S¡uN¡u f¡o¡L fl¡ AhÙÛ¡u 

®pe¡ A¢g pÉ¡ll 15/20¢V m¡n fs A¡Rz clh¡l qml Ešl f¢ÕQj ®L¡Z 

7/8 Se ¢h¢XA¡l °p¢eL j¤M L¡fs hy¡d¡ AhÙÛ¡u cy¡s¡e¡ A¡Rz e¡uh p¤hc¡l 

je¡l”e J e¡uh p¤hc¡l A¡m£l ¢ecÑn  HLSe mÉ¡¾p e¡uLl q¡a AeÉ¡eÉ-

cl AÙ» …¢m Sj¡ ®lM a¡l¡ 7¢V m¡n A¡j¡l N¡s£a E¢Wu ®cuz aMe e¡uh 

p¤hc¡l A¢m A¡j¡l N¡s£a EW A¡j¡l f¡nl ¢pV hp Hhw q¡pf¡a¡m ®l¡Xl 

¢cL ®ka hmz ¢LR¤c§l Ap¡l fl Hj¢V ®NV Hp N¡s£ b¡j¡a hm Hhw A¡¢j 
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®pM¡e N¡s£ cy¡s Ll¡Cz A¡j¡l N¡s£¢V 13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl 

®L¡e¡u l¡M¡l Lb¡ hm e¡uL p¤hc¡l A¢m N¡s£ ®bL ®ej k¡uz A¡¢j N¡s£¢V  

13 ew l¡Cgm hÉ¡V¡¢muel j¡Wl ®L¡e¡u ®lM hÉ¡l¡L Qm k¡Cz A¡¢j m¡n 

¢eu¡ A¡p¡l fb Hj¢V XÊ¡Ci¡l q¡¢hmc¡l ®p¡m¡uj¡eL HL¢V ¢fLA¡f AÙ» 

q¡a LuL Se °p¢eLL A¡j¡L œ²p Ll clh¡l qml ¢cL ®ka c¢Mz ¢hL¡m 

Ae¤j¡e 3.00 O¢VL¡l pju pcl hÉ¡V¡¢muel Hj¢V XÊ¡Ci¡l ¢pf¡q£ j¢nEl 

lqj¡e Hp, Hj ¢S ¢pf¡q£ A¡lj¡e, ¢pf¡q£ L¡j¡m q¡¢hmc¡l j¢gSL 

Q¡ue¡ l¡Cgm q¡a ¢eu¡ Hj¢V ®pLnel ®ial J Bn f¡n ®O¡s¡ ®gl¡ 

Lla ®c¢M, I pju Hj¢V NÉ¡lSl j¡W 300/400 Se ¢h¢XA¡l pcpÉ 

Sj¡ua quz ¢X H ¢X a±¢qc HM¡e i¡oe ¢cu¡ 4ew ®NCVl ¢cL Qm k¡uz 

l¡a Ae¤j¡e 10.00 V¡l ¢cL L¾VÌ¡m l¦j ®bL Hj¢V e¡uL A¡ë¥m m¢ag 

A¡j¡L A¡h¡l j¡CL ®k¡N X¡Lz A¡j¡l HLV¤ ®cl£ qm Hj¢V ®pLnel A¡-

lL XÊ¡Ci¡l e¡uL A¡m£ ®q¡pe Hp A¡j¡L a¡s¡a¡¢s N¡s£l L¡R ®ka hmz 

aMe ¢hc¤Év ¢Rm e¡zIM¡e ®L¡e ®m¡L e¡ ®fu L¾VÊ¡m l¦jl ¢cL ®gla 

A¡p¡l SeÉ ¢fRe O¤l ®c¢M 13 ew l¡Cgm hÉ¡V¡¢muel  p¤hc¡l ®jSl S¤h¡-

ul A¡j¡l L¡R A¡pRz ¢a¢e hme ®k,  N¡s£¢V jlQ¤u¡l£l p¡je ¢eu¡ l¡Mz 

A¡¢j N¡s£ ¢eu¡ jlQ¤u¡l£l clS¡l p¡je c¢rZ ¢cL j¤M Ll l¡¢M Hhw m¡C-

e Qm k¡Cz aMe¡ ¢fmM¡e¡l ¢ial ®N¡m¡…¢m QmRz l¡a Ae¤j¡e p¡s 4V¡l 

¢cL e¡uL XÊ¢Ci¡l A¡m£ ®q¡pe Hp A¡j¡L hm ®k, A¡fe¡l N¡s£ A¡em¡X, 

A¡f¢e N¡s£ ¢eu¡ A¡peÕÕz A¡¢j aMe jlQ¤u¡l£l p¡je k¡C Hhw e¡uL 
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A¡m£ ®q¡pe A¡j¡l p¡b k¡uz A¡¢j ®ku ®c¢M A¡j¡l N¡s£l m¡n …¢m 

jlQ¤u¡l£l f¢ÕQj f¡nÄÑ HL¢V NaÑ l¡M¡ quR z A¡j¡l N¡s£a lš² m¡N¡e¡ A¡-

Rz I pju A¡¢j jlQ¤u¡l£ll clS¡l p¡je A¡l¡ 2¢V N¡s£ 1¢V 3 Ve£ VÊ¡L 

Hhw Afl¢V ¢fLA¡f ®cMa f¡Cz VÊ¡Ll XÊ¡Ci¡l e¡uL A¡¢m ®q¡pe, 

¢fLA¡fl XÊ¡Ci¡l ¢Rme¡, 2¢V N¡s£a Ae¤j¡e 20/25 ¢V m¡n ®cMa f¡Cz 

H AhÙÛ¡u A¡¢j A¡j¡l N¡s£ ¢eu¡ Hj¢V NÉ¡lS Qm B¢p z A¡j¡l N¡s£a 

A¡l Hp J CE¢eVl  q¡¢hmc¡l S¡¢Ll  jlQ¤u¡l£l ®NV qa EW Hj¢V ®NV 

Hp ®ej k¡uz A¡¢j N¡s£¢V Hj¢V NÉ¡lS ®lM ®cCz pL¡m Ae¤j¡e 6.00 

V¡l ¢cL A¡¢j X¡š²¡l ®cM¡e¡l SeÉ q¡pf¡a¡m k¡C Hhw pL¡m 9.00V¡l 

¢cL X¡š²¡l ®cM¡Cu¡ q¡pf¡a¡m Ju¡XÑl ¢àa£u am¡u AhÙÛ¡e L¢lz 

26/02/2009 a¡¢lM ¢hL¡m ®hm¡ ¢X H ¢X ®a±¢qcl ¢ecÑn AÙ» pÇf§eÑ Ll¡l 

SeÉ j¡C¢Lw Ll¡ quz ®Lq ®Lq AÙ» Sj¡ ®cuz  AeL AÙ» Sj¡ ®cu e¡Cz 

27/02/2009 a¡¢lM pL¡m Hj A¡C l¦j g¢mw qJu¡l SeÉ j¡C¢Lw Llm 

A¡¢j AeÉcl p¡b A¡¢j q¡¢Sl qCz A¡j¡clL ¢h¢XA¡l pcl cçl b¡L¡l 

¢ecnÑ ¢cm A¡jl¡ ®pM¡e AhÙÛ¡e  L¢lz HC A¡j¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.254 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. Although he 

identified the appellant with badge No. but in view of the facts 

and circumstances of the case his reference of the badge No. of 

as many as 7 BDR personnel including the appellant appears 

tutored and unreliable. He claims to see the appellant merely 

with arms. Holding of arms does not constitute the offence 

under Section 382 of the Penal Code as alleged against the 

appellant. The confessional statement of the co-accused finds 

no corroboration by any witness and thus it bears no evidentiary 

value. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 
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appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 254 rightly identified the appellant with his badge No. 
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and saw him with arms and to run on firing. P.W. 628 identified 

him with his designation as Driver Moshiur. There appears no 

doubt to their identification of the appellant. P.W. 628 heard 

him to say pointing DAD Touhid ‘pÉ¡l Je¡−L DAD e¡ h−m DG 

hm¤e’z The confessional statement of the co-accused finds 

corroboration by eye witnesses and thus it bears  evidentiary 

value. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Habilder Md. Billal Hossain Khan (C.S. 

A.162) stated in his confessional statement- 

“¢hL¡m Ae¤j¡e 3.00 O¢VL¡l pju pcl hÉ¡V¡¢muel Hj¢V XÊ¡Ci¡l 

¢pf¡q£ j¢nEl lqj¡e Hp, Hj ¢S ¢pf¡q£ A¡lj¡e, ¢pf¡q£ L¡j¡m 

q¡¢hmc¡l j¢gSL Q¡ue¡ l¡Cgm q¡a ¢eu¡ Hj¢V ®pLnel ®ial J Bn 

f¡n ®O¡s¡ ®gl¡ Lla ®c¢M, I pju Hj¢V NÉ¡lSl j¡W 300/400 Se 

¢h¢XA¡l pcpÉ Sj¡ua quz ¢” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

P.W. 254 saw him with arms. Both the P.Ws. 254 and 

628 saw him in unlawful assembly and to active participate in 

the occurrence in furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 254 and 628 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 254 deposed-  

‘ïb‡Z cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK 

my‡e`vi mbr Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx 

wgRvbyi, 70780 †mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 

nvwej`vi PvjK Qvjvg, 46091 nvwej`vi wgRvbyi, 55522 wmcvnx 

nvweeyi, 55735 wmcvnx gwkDi, 55963 wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq 

†`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’ 

P.W.628 deposed- 

“DG-i evmvi mvg‡b w`‡q hvIqvi mgq wRMvZjv BDR ‡MB‡Ui mvg‡b 

DAD †ZŠnx`‡K †`wL| Avwg Zvi Director wQjvg| He is the 

pioneer of the Incident. Avgv‡`i WªvBfvi gwkDi e‡j m¨vi Dbv‡K 

DAD bv e‡j DG ejyb|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.638 Sepoy/80811 Md. Tariqul Islam. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.109 Lance Naik Md. Shofiqul Islam 

 P.W.219 Naib Subader Md. Saiful Islam and   

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Sepoy Md. Rubel Meah (C.S. A.28) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.109 LNk Md. Shafiqul Islam deposed that on 

25.02.2009 he was in Darber. 65140 Sepoy Moyeen entered 

into Darber with arms. He came out and went to Barak 

instantly. In front of the Barak he came to see 41584 Lance 

Naik Zakaria, 53065 Lance Naik Gous Uddin, 61520 Lance 

Naik Jahangir, 48834 Driver Firoj, 64294 Sheikh Faruk, 66475 

Shahadat, 57197 Sepoy Kamrul, 68910 Sepoy Moshiur, the 

appellant 80811 Tariqul, 65377 Sepoy Shah Alam  to run with 

arms. 
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In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. that finding no other way he 

rushed to Barak area. He denied the suggestion that he did not 

see the appellant with arms. The soldiers were with uniform. He 

denied the suggestion that it was possible to identify the 

soldiers being uniformed. He denied the suggestion that in 

order to save his service he deposed falsely implicating the 

accused.  

P.W. 219 Naib Subader Md. Saiful Islam deposed that on 

25.02.2009 he was entrusted to distribute the cookeries. At the 

time of distribution of cookeries he heard firing sound. He then 

asked others to go to Line. He came to see 2/3 hundred BDR 

personnel in plundering arms and expressing joy. Among them 

he came to see 48401 Naik Nurul Islam, 37383 Habilder Hatem 

Ali, 37606 Habilder Kibria, the appellant 80811 Sepoy 

Tariqul, 80613 Sepoy Saidur, 78224 Sepoy Rashed, 78506 

Sepoy Kalam and 77221 Sabed. They were moving towards 

Darber.  

In cross-examination on behalf of appellant he stated that 

he was working at 'Bakultala’ for cookeries. It was hall on the 
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bank of the pond to the east of the Darbar. JCO quarter was 5 

storied building. It was 5/600 yards far off from Darbar. He 

used to reside in room No.19 on 2nd floor. 13 Battalion was 4/ 

500 away from JCO quarter. 13 Battalion could not be viewed 

from JCO quarter. He cannot say whether the appellant Kibria 

was in Darbar. He denied the suggestion that at the time of 

occurrence he was under treatment. He denied the suggestion 

that that he did not see the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 13 Battalion. He went to 13 and 

24 Battalion several times. P.W.109 deposed before him that he 

saw the appellant in front of the Line. The appellant was taken 

on remand for 13 days. P.W.219 did not depose before him 

when he saw 2/3 hundred people after coming back to Unit. He 

deposed before him that he was on cookeries and preparing 

breakfast. He denied the suggestion that P.W.219 deposed as 

per his instruction.  

The confessional statement of co-accused Sepoy Md. 

Rubel Meah (C.S. A.28) runs as under- 
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“Na 24/2/09 Cw a¡¢lM B¢j A¢gp l¡e¡l ¢qp¡−h c¤f¤l 2 V¡ ®b−L 

25/02/09 Cw a¡¢lM pL¡m 8.00 V¡ fkÑ¿¹ LjÑla ¢Rm¡jz pL¡m 8.00 

fkÑ¿¹ ¢XE¢V b¡L−mJ B¢j pL¡m 7.30 ¢j¢e−Vl pju Q−m k¡Cz 

25/02/09 Cw a¡¢lM DAD q¡¢hh Hl amh ®j¡a¡−hL N¡¢s ¢e−u a¡l 

h¡p¡u k¡Cz ®p Bj¡−L h−m B¢j clh¡l q−m ®k−u N¡¢s¢V ®R−s ®chz a¥¢j 

N¡¢s ¢e−u Bj¡l ü¡ö¢s−L ¢e−u Y¡L¡ ®j¢XLÉ¡m L−mS k¡Ch¡z B¢j a¡ 

ö−e hÉ¡l¡−L ¢g−l L¡fs ®d¡m¡C Ll−a b¡¢LzqW¡v 9.30 ¢j¢e−Vl ¢c−L 

…m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 2 O¾V¡ m¤¢L−u ®b−L f−l 

e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq HL−œ c¡y¢s−u B−Rz a¡−cl 

j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l Bm£ BqÇjc, q¡¢hmc¡l 

q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ B¢je¤m, ¢pf¡q£ p¡Cg¥m, 

e¡−uL Sue¡m ®cl B¢j ¢Q¢ez a−h f¡QL S¤−um l¡e¡l q¡−a ®L¡e AÙ» ¢Rm 

e¡z Aaxfl 26/02/09 Cw a¡¢lM c¤f¤l 12 V¡l ¢c−L 2 Se j¤−M¡nfl¡ 

AÙ»pq ®m¡L H−p h−m k¡l k¡l q¡−a AÙ» e¡C a¡l¡ h¡¢ql qJz B¢j q¡a 

EW¡C−m Bj¡−L HL¢V ¢fL B−f EW¡u Hhw 3ew ®N−V ¢e−u k¡uz IM¡−e 

2 V¡ jVÑ¡l 1¢V SMG Hhw Afl HL¢V B−NÀu¡Ù» B¢j AeÉ¡eÉ−cl 

pq¡ua¡u N¡¢s−a a¥−m ®L¡−a Sj¡ ®cCz ®N−V B¢j mÉ¾p e¡−uh S¢ql 

e¡−uL p¤−hc¡l ®qm¡m ®L ®c−M¢Rz e¡−uh p¤−hc¡l ®qm¡−ml q¡−a B¢j 

HL¢V JuÉ¡l ®mp ®c−M¢Rz hÉ¡l¡−L ¢g−l ¢pf¡q£ Bma¡−gl Lb¡ja B¢j 

®cJu¡m Vf¢L−u f¡¢m−u k¡Cz HC Bj¡l hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws, 109 and 219 appear vague 

and unspecified. They do not specify when and where they saw 

the appellant. Their reference of badge No. of as many as 11/8 

accused-persons including the appellant appears unusual, 

unnatural, unreliable and tutored. They both claim to see the 

appellant merely with arms which does not constitute offence 

under Section 382 of the Penal Code as alleged against the 

appellant. Such vague, unspecified, tutored evidence of the 

P.Ws. can’t be relied on to support the impugned order of 

conviction and sentence to the appellant. The confessional 

statement of the co-accused finds no corroboration by any 

witness and thus it bears no evidentiary value. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 
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appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the witnesses P.Ws. 109 and 219 are eye witnesses to 
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the occurrence. They both the saw the appellant with arms. 

They rightly identified the appellant with his badge No. Their 

testimonies could not be assailed or embellished by way of 

cross-examination on behalf of the appellant. From their 

evidence it appears that the appellant took away arms by 

plundering kote and constituted the offence under Section 382 

of the Penal Code. The evidence of P.Ws. thus appears credible, 

reliable, trustworthy and can be relied on to support the 

impugned order of conviction and sentence to the appellant. 

The confessional statement of the co-accused finds 

corroboration by eye witnesses and thus it bears  evidentiary 

value. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused Sepoy Md. Rubel Meah (C.S. A.28) stated in 

his confessional  statement- 

“qW¡v 9.30 ¢j¢e−Vl ¢c−L …m¡…¢ml BJu¡S ö¢e Hhw h¡y¢nl në ö¢ez 

2 O¾V¡ m¤¢L−u ®b−L f−l e£−Q e¡j−m ®c¢M 30/40 Se ®m¡L AÙ» pq 

HL−œ c¡y¢s−u B−Rz a¡−cl j−dÉ AÙ»pq ¢Rm ¢pf¡q£ a¡−lLz q¡¢hmc¡l 
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Bm£ BqÇjc, q¡¢hmc¡l q¡−aj, ¢pf¡q£ üfe, e¡−uL B¢SS¤m ¢pf¡q£ 

B¢je¤m, ¢pf¡q£ p¡Cg¥m, e¡−uL Sue¡m ®cl B¢j ¢Q¢ez” 

The confession of the co-accused finds corroboration by 

the eye witnesses- P.Ws. 109 and 219. The confessional 

statement of co-accused being corroborated by eye witnesses it 

bears evidentiary value in view of section 30 of the Evidence 

Act.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 109 and 219 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 109 deposed-  

“Avwg ª̀æZ jvB‡b P‡j Avwm| jvB‡bi mvg‡b 41584 j¨vÝ bv‡qK 

RvKvwiqv 53065 j¨vt bvt MvDm DwÏb, 61520 j¨vt bvt RvnvsMxi‡K 
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48834 WªvBfvi wd‡ivR 64294 †kL dviæK, 66475 kvnv`Z, 57197 

wmcvt Kvgiæj, 68910 wmcvnx gwkDi  80811 ZvwiKzj, 65377 wmcvnx 

kvn Avjg‡K A ¿̄ mn †`Šov‡`Šwo Ki‡Z †`wL|” 

P.W.219 deposed- 

“Abygvb 2/300 BDR m`m¨‡K A ¿̄  jyUK‡i Dj−vk Ki‡Z †`wL| Zv‡`i 

g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 37606 nvwej`vi wKewiqv, 

48401 bv‡qK b~i“j Bmjvg, 80811 wmcvnx ZvwiKzj, 80613 wmcvnx 

mvB ỳi, 78224 wmcvnx iv‡k`, 78506 wmcvnx Kvjvg, 77221 wmcvnx 

Qv‡e`‡K wPb‡Z cvwi| Zv‡`i †`Šwo‡q `ievi n‡ji w`‡K †h‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.639 Sepoy/72454 Md. Gaish Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 117 Lance Naik Md. Ismail 

 P.W.160 Sepoy Md. Moniruzzaman and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Sepoy Md. Obaidul (C.S. A.48) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  
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P.W.117 Lance Naik Driver Md. Ismail Hossain deposed 

that on 25.02.2009 he was a driver to Lt. Col. Kaji Halimur 

Rashid. At 9.00 A.M. he went to BDR hospital for taking his 

treatment. At 9.20 he consulted the doctor with ECG report. 

After 15/20 minutes he heard firing sound and following the 

firing sound he saw some BDR personnel with arms. Among 

them he could identified (45794) Sepoy Shahid, (73669) Sepoy 

Sumon and (74698) Sepoy Nazrul. Being afraid he went to his 

government quarter. On his way to he came see BDR personnel 

with arms and among them he could identify the appellant 

(72454) Giash Uddin. At 2.30/3.00 P.M. he came to BDR 

hospital once again. At that time he also came to see some BDR 

personnel with arms there.  

In cross-examination on behalf of the appellant, he stated 

that his government quarter was behind the hospital. The quarter 

was named Shefali. He came to know that army surrounded 

Peekhana. He heard the sound of helicopter. He denied the 

suggestion that he did not depose before the I.O. that Sepoy Gias 

made firing. He denied the suggestion that he remained in the 

residence since morning.  
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P.W.160 Sepoy 56999 Md. Moniruzzaman stated that on 

25.02.2009 he was in the Darber. At about 9.25 A.M. a BDR 

personnel entered into Darber with arms. After the instruction of 

DG he left Darber. On the way to his unit, he came to see Naik 

49078 Abdul Wadud, the appellant Sepoy 72454 Gias Uddin, 

Sepoy 79875 Rinel Chakma, 76803 Mollah Sayed and some 

others BDR persons with arms and to make firing. Afterwards 

without going to unit he crossed the wall beside gate No.5 and 

went to his residence at Hazaribag. 

In cross-examination on behalf of the appellant, he stated 

that he saw the accused to serve after the occurrence. He lived in 

‘E’ company at 5th floor of 44 Battalion. He denied the 

suggestion that on the date of occurrence the accused was in 

Barak. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.117 did not specify before him where and when he 

saw the appellant. The appellant was taken on remand for 5 

days. P.W.160 did not depose before him when he saw the 
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Appellant to make firing and to whom. He denied the 

suggestion that he was a tutored witness.  

The confessional statement of co-accused Sepoy Md. 

Obaidul (C.S. A.48) runs as under- 

““Na 24/02/09 Cw a¡¢lM c¤f¤l 11.30 ¢j¢e−V fÉ¡−lX ®n−o B¢j 

clh¡l q−m j¡ee£u ül¡øÌj¿»£ HÉ¡X−i¡−LV p¡q¡l¡ M¡a¥−el p¡−b M¡e¡ M¡Cz 

c¤f¤l 1 V¡u clh¡l q−m jqs¡l SeÉ k¡Cz Aaxfl Bj¡−L RSB 

Ground Hl f¡Nm¡ ¢SjM¡e¡u Ae¤ù¡e p¡S¡−e¡l SeÉ f¡W¡uz l¡−œ 

Bj¡−cl 44 hÉ¡−V¢mu¡−el Bj¡−L J ¢pf¡q£ B−a¡u¡l−L f−ll ¢ce 

AbÑ¡v 25/02/09Cw  Ju¡¢LÑ Hl SeÉ ¢ehÑ¡Qe L−lz aMe ¢pf¡q£ ®p¢mj 

Bj¡−cl h¡l¡¾c¡ ®b−L ®X−L h−mz Bj¡−cl pL¡m 7 V¡u °p¢eL m¡C−e 

b¡L−a q−hz Bjl¡ h¢m ®k, Bj¡−cl Ju¡¢LÑ B−R b¡L−a f¡lh e¡z ¢L¿º 

®p¢mj h−m ®k, ®L¡e i¡−hC ®q¡L b¡L−a q−hz Bj¡l L¡lZ ¢S‘¡p¡ Ll−m 

®p¢mj h−m BN¡¢j L¡m HLSe A¢gp¡l dlhz 

 

25/02/09 Cw a¡¢lM 6.30 ¢j¢eV HL¢V jC Hhw 1¢V ®V¢hm ¢e−u B¢j, 

q¡¢hmc¡l L¡−nj ¢pf¡q£ B−a¡u¡l ¢pf¡q£ j¤š²¡¢cl, ¢pf¡q£ n¢gL¥m pq 

®j¡V 13 Se Ju¡¢LÑ NË¡E−ä (RSB) k¡Cz pL¡m 7 V¡l ¢c−L ¢pf¡q£ 

®p¢mj Bj¡l ®j¡h¡C−m Lm ¢c−u Bj¡−L J B−a¡u¡l−L m¡C−el p¡j−e 

Bp−a h−mz E−õMÉ  ®p¢mj Bj¡−cl ®L¡Çf¡e£l LÓ¡LÑz Bjl¡ a¡lfl 

®j−p e¡Ù¹¡l SeÉ k¡C aMe ¢pf¡q£ ChÐ¡¢qj H−p h−m, Bj¡−L J 

B−a¡u¡l−L ®p¢mj i¡C clh¡l q−m ®k−a h−m−Rz Bjl¡ clh¡l q−m 

®N−m ChÐ¡¢qj clh¡l q−m Y¤−L k¡u Hhw Bjl¡ clh¡l q−ml f¢ÕQj ¢c−L 

¢fR−el clS¡u c¡ys¡Cz 
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aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

 

Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 

 

Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 

®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz 
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c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 

j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 

f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz B¢j aMe c¡y¢s−u ph¢LR¤ ®c¢Mz Aaxfl Bjl¡ h¡p¡ search L¢l 

Hhw B¢j Ju¡XÊf ®b−L  4000 V¡L¡ f¡Cz f−l I jÉ¡Xj ®L ¢e−u Bp¡l 

pju ¢p¢Xl d¡−l 1¢V h¡µQ¡ ®c¢Mz aMe I h¡µQ¡ J jÉ¡Xj ®L ¢e−u 

®L¡u¡VÑ¡l N¡−XÑ a¡−cl BV−L l¡¢Mz 

 

HC ¢ceC AbÑ¡v 25/02/09 Cw a¡¢lM påÉ¡u Bjl¡ R.P Post Hl L¡−R 

¢pf¡q£ ®p¢mj J ¢pf¡q£ q¡¢hh pq 4/5 Se c¡y¢s−u ¢Rmz Bjl¡ ®k−u 

¢pf¡q£ ®p¢mj ®L B¢j 4000/- V¡L¡ ®cC Hhw B−a¡u¡l 1¢V ü−eÑl ®QCe 

®cuz f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l 

¢N−u ®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ 

J 25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz 
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Aaxfl Na 26/02/09 Cw a¡¢lM B¢j J B−a¡u¡l pL¡−m e¡Ù¹¡ L−l 

m¡C−eC b¡¢Lz f−l ®cMm¡j L−uLSe M¡¢m q¡−a Bp−Rz Bjl¡ a¡−cl 

¢S‘¡p¡h¡−c S¡e−a f¡¢l AÙ» Sj¡ ®ch¡l B−cn q−u−Rz Bjl¡ m¡C−e 

Bp−m ®c¢M q¡¢hmc¡l Hjc¡c J e¡−uh p¤−hc¡l ¢eu¡j¤m h¡p¡l c¡y¢s−u 

a¡l¡ Bj¡−cl  Fall-in L¢l−u AÙ» Sj¡ ¢c−a hm−m Bjl¡ AÙ» Sj¡ ®cCz 

Aaxfl q¡¢hmc¡l A”−el ®ea«−aÅ ®L¢¾cÐu jÉ¡N¢S−e Bj¡l ¢lfe J 

B−lL S−el ¢XE¢V ®cuz ¢hL¡m 4 V¡l ¢c−L ¢pf¡q£ B−e¡u¡l−L ¢S‘¡p¡ 

Ll−m ®p h−mz ®pe¡h¡¢qe£ Bp−R ph¡C f¡m¡−µRz f−l B¢j ®XCl£ g¡−jÑl 

®cJu¡m Vf¢L−u f¡m¡Cz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of the P.Ws. 117 and 160 do not bear 

any substance in establishing the offence under Section 382 of 

the Penal Code as alleged against the appellant. They both 
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claim to see the appellant with arms. Mere holding arms does 

not constitute the offence as alleged against him. The 

identification of the appellant by P.W. 117 among many other 

rebellions also appears unreliable. Their evidence appears 

vague and unspecified. They did not mention when and where 

they saw the appellant. P.W. 654 admits that P.W. 117 did not 

specify before him when and where he saw the appellant. The 

confession of co-accused finds no corroboration by any 

evidence and it bears no evidentiary value.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 117 and 160 are eye witness to the occurrence. They 

identified the appellant with his badge No.  They both saw him 

with arms which makes it clear that he took away arms by 

plundering kote and constituted the offence under Section 382 

of the Penal Code. The confession of co-accused finds 

corroboration by the evidence of P.Ws 117 and 160 and it bears 

evidentiary value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy Md. Obaidul (C.S. A.48) stated in his 

confessional  statement- 
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“f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l ¢N−u 

®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ J 

25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz  ” 

The confession of the co-accused finds corroboration by 

the eye witnesses- P.Ws. 117 and 160. The confessional 

statement of co-accused being corroborated by eye witnesses it 

bears evidentiary value in view of section 30 of the Evidence 

Act.  

Both the P.Ws. saw him with arms, in unlawful assembly 

and to active participate in the occurrence in furtherance of their 

common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 117 and 160 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 117 deposed-  
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“Avwg AvZw¼Z  n‡q miKvix evm ’̄v‡b P‡j hvB| hvIqvi mgq cw_g‡a¨  

wewWAvi  m`m¨‡`i mk ¿̄ Ae ’̄vq †`wL| Zv‡`i g‡a¨ 72454 wMqvm 

DwÏb‡K †`L‡Z cvB| 2
1
2  Uv/3 Uvi mgq cybivq BDR nmwcUv‡j Avwm 

ZLb  BDR m`m¨‡`i A ¿̄mn †`wL|” 

P.W.160 deposed- 

“Avwg DG mv‡n‡ei Av‡`‡ki ci `iev‡i Ae ’̄vb Kwi| fx‡o Pv‡c †ei 

n‡q hvB| BDwb‡Ui D‡Ï‡k¨ iIqvbv nB‡j cw_g‡a¨ 49078 bv‡qK Avt 

Iqv ỳ`, 72454 wmcvnx wMqvm DwÏb, 79875 wmcvnx wi‡bj PvKgv, 

76803 †gvjøv mvB` QvovI A‡bK‡K km ¿̄ Ae ’̄vq †Mvjv¸wj Ki‡Z 

†`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.650 Sepoy/65544 Md. Nisan Mollah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.327 Lt. Col. Md Sadrul Alam( Retd) 

 P.W.380 Naik Med Asst Ataur Rahman 

 P.W.442 Sepoy Med Asst. Md. Mezanur Rahman and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  
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P.W. 327 Lt. Col. Md. Sadrul Alam deposed that on the 

date of occurrence he was in the hospital as assistant. At about 

9.A.M. he heard of firing from outside. From O.T. on 4th floor 

he came to see at ground level that some BDR personnel were 

running and some BDR personnel inviting to join in the 

rebellion. Afterwards three leady doctors were taken into 

hospital and they were Lt. Col. Yeasmin, Maj. Roksona and 

Maj. Farjana. Thereafter an injured doctor. was also taken in 

hospital. He was assaulted by the Sepoys and they provided him 

treatment. At evening Sepoy Sams and Sepoy Nisan Mollah 

entered into his chamber with arms and took possession of it. 

...................................... 

In cross-examination on behalf of the appellant that the 

Sepoys who joined together were called batch mate. He can’t 

say whether Sepoy Sams and the appellant Nisan Mollah joined 

in the year 2000 and 2005 respectively. He did not go through 

their office record. He did not happen to meet with I.O. before 

10.05.2009. Excepting the appellant none was hailed from his 

Unit. He did not depose of father’s name of the appellant. He 

denied the suggestion that he did not refer his father’s name 
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since he did not know the appellant. He can’t say whether he 

deposed before I.O that the appellant came to hospital off and 

on. Sams came to O.T. on duty but he did not remain all the 

time.  He denied the suggestion that he deposed falsely as being 

tutored.    

P.W.380 Naik Med Asstt. Ataur Rahman deposed that on 

25.01.2009 at 7.30 he came to operation theater from Sainik 

Line. Four patients were scheduled for operation and it was 

started at 8.30 A.M. At 9.45 one Habilder having head injury 

appeared in O.T.   He disclosed that he got injury on his head 

by cocktail. He informed it Lt. Col. Nazrul. Thereafter Dr. 

Hossain also came there as being injured.  After sometime 

many others came there as being injured. They provided 

treatment to them. The wife of Dr. Amjad also came in O.T. 

having sustained bullet injury. They took her under operation. 

After a while, BDR personnel entered into hospital and were 

looking for Army officers. At about 4.00 P.M. two rebellions 

attempted to fire on Lt. Col. He begged excuse for them and 

thereafter they left O.T. On 26.02.2009 at 3.00 P.M. Lt. Col. 

Razaq asked him and ward master to look for family members 
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of Maj. Anny. He went to the residence. On 25.02.2009 at 8.00 

P.M. 5/6 rebellions entered into O.T with arms and among them 

he could identify the appellant Nisan Mollah, 51279 Habilder 

Assistant Nurul Amin. Later on he requested them to leave O.T.  

In cross-examination on behalf of the appellant, he stated 

that a rescue party might be appeared at hospital. He heard that 

Sepoys were on duty in the hospital. He did not ask either to 

any Minister or M.P. nor they asked him. 12 Doctors were on 

duty in O.T. He can’t say who were in charge in Pathology. He 

reiterated that he knew the appellant Nisan Mollah as patient. 

His son-in-law was an officer in the Army. He denied the 

suggestion that he deposed falsely.  

P.W.442 Senior Medical Assistant Md. Mizanur Rahman 

deposed that on 25.02.2009 he was in Darber. A BDR person 

with arms entered into Darber and pointed arms towards DG. He 

was named Moyeen. For the cause of violence he left Darber and 

came to hospital. At 11.00 A.M. he came out from hospital and 

on his way at 12.10 he happened to meet with Lt. Col. Forhad 

and on his way in front of MRI building he came to see 68448 

Anowar, 74715 Elias with arms, 4615 Ramendra, the appellant 
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65544 Nishan Molla with SMG. On 26.02.2009 at 4.00 P.M. he 

left Peelkhana.  

In cross-examination, he stated that after the occurrence 

he met with Col. Razzaque and Col. Forhad. He had no talk with 

the accused in Hospital. But he happened to meet with 

Ramendra Nath. I.O. read over his deposition to hm. He deposed 

of Anowarul before I.O. not Sanoarul. He knew Elias. He cannot 

say whether the wife of Elias delivered a female child on 

09.03.2009. He cannot say whether Elias was in service after the 

occurrence. He cannot say whether wife of Dr. Amjad was given 

surgical treatment on that day. He cannot say whether Ramendra 

had his retirement date on 24.02.2009. He denied the suggestion 

that he deposed falsely and did not see the accused with arms.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant joined in Peelkhana on 16.02.2009 from 

Khagrachari and later on joined in Khagrachari after the 

occurrence on 01.03.2009 and thereafter returned to Peelkhana 

on 02.03.2010.  He was  arrested on 23.03.2010. He can’t say 

how he was taken in Peelkhana before arrest. He denied the 
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suggestion that the appellant was taken in CID on 09.06.2009 

and interrogated him. He can’t say whether the authority of 

BDR hospital examined him on 02.03.2010. The appellant was 

taken on remand for 15 days.  He denied the suggestion that he 

was kept on remand for 20 days. He denied the suggestion that 

the appellant was taken in Peelkhana for deposing false 

evidence and having failed implicated him as an accused. 

P.W.327 did not depose before him that at evening the 

rebellions took possession of his chamber. P.W.380 deposed 

before him on 17.07.2009 and before that he was on duty in 

Peelkhana.    

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.327, 380 and 442 do not bear 

any substance to constitute any offence under Section 382 of 

the Penal Code as alleged against the appellant. They simply 

claim to see the appellant with arms. Their testimonies appear 

vague and unspecified. They did not disclose when and where 

they saw the appellant. Such vague and unspecified evidence 

can’t be relied on. Their identification to the appellant is not 

proper. P.Ws. 327 and 380 did not refer neither his Battalion 

No. nor his badge No. The identification of P.W. 442 also 

appears unreliable. In view of the facts and circumstances of the 

case. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws 327, 380 and 442 are eye witnesses to the 

occurrence. Although P.Ws. 327 and 380 did not refer the 

Battalion and badge No. of the appellant but P.W. 442 rightly 

identified his badge No. 65544. More so, there is no person in 
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BDR named Nisan Mollah. They all saw him with arms. It is 

clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. Their 

evidence appears credible, reliable and trustworthy.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 327, 380 and 442  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 327   deposed – 

“we‡K‡j wmcvnx mvgQ I wbkvb †gvjøv G‡m Avgvi ‡P¤̂vi `Lj K‡i †bq 

A ¿̄ mn|  ” 

P.W. 380 deposed- 

“25/2/09 ivZ 8 Uvi mgq 5/6 Rb wewWAvi we‡ ª̀vnx A ¿̄ mn I.wU‡Z 

†Rvi K‡i Xy‡K| Zv‡`i g‡a¨ wmcvnx wbkvb †gvjøv †K wPwb|” 

P.W. 442 deposed-  

“Abygvb 12.10 wgt †jt Kt dinv‡`i m‡½ †`Lv Ki‡Z hvIqvi mgq 

MRI `vjv‡bi mvg‡b 68448 Av‡bvqvi 74715 Bwjqvm‡K km ¿̄ 
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Ae ’̄vq †`wL| 13.00 NwUKvq 4615 i‡g› ª̀‡K S M G Kv‡a †`wL| 

19.00 Uvq 65544 wbk¦vb †gvjøv‡K S M G mn †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.652 Sepoy/62851 Md. Faruk Hossain 

@ Faruk Alam.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 125 Habilder Md. Kabir Uddin 

P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.125 Habilder Md. Kabir Uddin deposed that on 

25.02.2009 he went to Darber. He attended Darber. After 

commencement of Darber Sepoy Moyeen entered into Darber 

with arms and there happened violence. Many of the BDR 

personnel started to leave Darber. DG directed to take seat. He 

came out and proceeded towards Line and on his way he came to 

see many BDR personnel with arms. Among them he could 
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identify the appellant Sepoy 62851 Farooq, Sepoy 63830 

Sorowar, Sepoy 64294 Farooq, Sepoy 67583 Firoj. Afterwards 

he arrived at Barak and he himself there. On 26.02.2009 at about 

15.00 hours he left Peelkhana.  

In cross-examination on behalf of the Appellant, he stated 

that he belonged to ‘C’ company and Farooq was of ‘E’ 

company. Farooq never served in his company. Farooq hailed 

from Sherpur District. He denied the suggestion that he did not 

know Farooq. He cannot say whether Farooq was in Darber. He 

denied the suggestion that he did not see Farooq with arms and 

that he deposed falsely against Farooq.  

 P.W.381 Roksana Begum Happey, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

12.08.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 829 and her 

signature 829/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 31.03.2010 and placed before 

him on 12.04.2010 at 1.00 P.M. The appellant was on remand 
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but there is no reference for how long. There is no reference 

where he was kept for reflection but there is the name of MLSS 

in column 3. He denied the suggestion that he did not appraise 

column 5 and that did not follow the provisions 164/364 and 

that the appellant did not make any confession and that he did 

not understand column 9. He certified in column 8 but it was 

written at bottom.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 31.03.2010. He denied the 

suggestion that he arrested him on 24.04.2010 and that P.W.125 

did not see the appellant. P.W.125 did not see before him where 

he saw the appellant.  

The confession of the appellant Sepoy Md. Faruk 

Hossain (C.S.A.652), runs as under- 

“24.02.09 Bs Zvs  wcjLvbvi c¨v‡iW- G Ask MªnY Kwi|  ciw`b 

`ievi n‡j 8.30 Uvq hvB| 9.00 Uvq `ieiv ïi“ nq| 9.25/9.30 

NwUKvq ỳB w`K †_‡K ỳBRb  A ¿̄avix wewWAvi G‡m wWwR g‡nv`‡qi 

w`‡K A ¿̄ ZvK K‡i Zv‡`i  g‡a¨ GKR‡bi bvg wmcvnx gCb hv cieZ©x‡Z 

wfwWI dz‡UR †Q‡j mbv³ Kwi|we‡ ª̀vnxiv wPrKvi Ki‡j `ievi n‡ji 
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mg¯Z †jvK  ùvwo‡q hvq| mevB cvjv‡Z ïi“ K‡i| Zv‡`i mv‡_ AvwgI 

cvjvB| wk¶ d¨vwgwj  †KvqvU©vi Gi mvg‡b wM‡q `vuovB| `eevi n‡ji 

mvg‡b GKRb wewWAvi ‰mwbK whwb  K¨v‡gv †MwÄ Ges c¨v›U cwiwnZ Ges 

gy‡Lvkavix G‡jvcv_vwo ¸wj Ki‡Z _v‡K|kã ï‡b Avwg  e¨v‡Uwjqv‡b 

P‡j hvB|  jvB‡bi  wZb Zjvq P‡j Avwm|  AvbygvwbK  Ava N›Uv ci 

wKQy A ¿̄avix  gy‡Lvkciv ˆmwbK jvB‡bi mvg‡b G‡m G‡jvcv_vwo ¸wj 

Ki‡Z _v‡K Ges mevB‡K  A ¿̄ wb‡Z e‡j| jvB‡bi  mevB Avgiv bx‡P 

G‡m ev_i“‡g  hvB|  †mLv‡b AvaN›Uv wQjvg| cybivq  jvB‡b hvB| 

mÜ¨v ch©šZ jvB‡b wQjvg| 25.02.09 Bs 11.15/11.30 Uvq  Avwg 

ivB‡dj Ges 10 ivDÛ ¸wj  g¨vMwRb †_‡K  wb‡q 3bs †MB‡U Ae ’̄vb 

Kwi|  3bs †MB‡U MvW©m  kvnxb Avj gvgyb‡K A ¿̄mn †`L‡Z cvB| N›Uv 

Lv‡bK wQjvg| HLvb †_‡K jvB‡b P‡j Avwm| mÜ¨v 6.30 Uvq 

nvmcvZv‡ji c~e© cv‡ki  †`qvj  UcwK‡q evwo‡Z P‡j hvB|01.03.09 

Rvgvjcyi G †hvM`vb Kwi| 13.04.09 Avgv‡K wcjLvbvq wb‡q Av‡m| 

31.04.10 Avgv‡K wcjLvbv †_‡K †MªdZvi Kiv nq|  wfwWI dz‡UR  Gi 

Qwe Avgvi|” 

Mrs. Fahima Barin, the learned Advocate appearing on 

behalf of appellant submits that the convict-appellant was 

charged under Sections 302/382/149/201/34 of the Penal Code 

and Trial Court in consideration of the evidence on record 



 

 

8663 

found him guilty of the offence only under Section 382 of the 

Penal Code and sentenced him to suffer rigorous imprisonment 

for 10 (ten) years R.I. and a fine of TK=50,000/- in default to 

suffer R.I. for further 2 (two) years. 

Mrs. Fahima Barin further submits that in the instant case 

there appears no ingredient of offence under section 382 of the 

Penal Code and that the testimony of P.W. 125 does not bear 

any substance as to the offence under section 382 of the Penal 

Code as alleged against the appellant. Although P.W. 125 

identified the appellant with his badge No. and they saw him 

with arms but his evidence appears vague and unspecified. 

P.W.125 did not depose when and where he saw the appellant. 

Such vague and unspecified evidence can’t be relied on. Mere 

holding of arms does not constitute the offence under Section 

382 of the Penal Code. The confession ‘25.02.09 Bs 11.15/11.30 

Uvq  Avwg ivB‡dj Ges 10 ivDÛ ¸wj  g¨vMwRb †_‡K  wb‡q 3bs †MB‡U Ae ’̄vb 

Kwi|  3bs †MB‡U MvW©m  kvnxb Avj gvgyb‡K A ¿̄mn †`L‡Z cvB’ appears 

exculpatory. He took up arms being threatened. P.W. 381 also 

failed to certify to it’s voluntariness. Such confession can’t be 

taken in to consideration as evidence.  
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Mrs. Fahima Barin,  in fine, submits that no substantive 

evidence appears against the convict-appellant to support the 

impugned order of conviction and sentence and trial Court 

having failed to appreciate the evidence on record erroneously 

found him guilty of the offence under Section 382 of the Penal 

Code and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.125 is the eye witness to the occurrence. He saw the 

appellant with arms and rightly identified the appellant with his 

badge No. and there is no ambiguity to his identification to the 

appellant. He admits in his cross-examination that the appellant 

hailed from ‘E’ company and home district was Sherpur. The 

testimony of the P.W. 125 thus appears credible, reliable and 

trustworthy.  His solitary evidence can be based for the 

impugned conviction and sentenced in view of the Section 134 

of the Evidence Act.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Faruk Hossain 

(C.S.A.652), stated in his confessional statement- 

“ 25.02.09 Bs 11.15/11.30 Uvq  Avwg ivB‡dj Ges 10 ivDÛ ¸wj  

g¨vMwRb †_‡K  wb‡q 3bs †MB‡U Ae ’̄vb Kwi|  3bs †MB‡U MvW©m  kvnxb 

Avj gvgyb‡K A ¿̄mn †`L‡Z cvB| N›Uv Lv‡bK wQjvg| HLvb †_‡K 

jvB‡b P‡j Avwm| mÜ¨v 6.30 Uvq nvmcvZv‡ji c~e© cv‡ki  †`qvj  
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UcwK‡q evwo‡Z P‡j hvB|01.03.09 Rvgvjcyi G †hvM`vb Kwi| 

13.04.09 Avgv‡K wcjLvbvq wb‡q Av‡m| 31.04.10 Avgv‡K wcjLvbv 

†_‡K †MªdZvi Kiv nq|  wfwWI dz‡UR  Gi Qwe Avgvi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 125 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 125 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 125 deposed- 

‘DG g‡nv`q mevB‡K em‡Z e‡jb| Zvi †kl Av‡`‡ki ci Avwg 

jvB‡bi w`‡K iIqvbv †`B| hvIqvi c‡_ A‡bK BDR m`m¨‡K mk ¿̄ Ae ’̄vq 
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†`wL| Zv‡`i g‡a¨ 62851 wmcvnx dviæK, 63830 wmcvnx m‡ivqvi, 64294 

wmcvnx dviæK, 67583 wmcvnx wd‡ivR‡K †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 



 

 

8673 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.654 JCO/5552 Naib Subader Md. 

Abu Said Meah. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.55 Md. Jalal Hossain 

P.W.399 Sepoy Md. Kamal Hossain 

P.W.423 Sepoy Sheikh Rasel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.55 Md. Jalal Hossain deposed that on 25.02.2009 he 

was on duty at security unit. At 9.25 A.M he heard firing sound 

from Darber Hall. From veranda he came to see BDR personnel 

to run towards Darber. At evening he came at RSU gate. A 

pick-up stood at the gate. One BDR person under threat with 

arms took him up in the pick-up. He found BDR personnel with 

arms on the pick-up. Among them he could identify the 
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appellant JCO Sayeed Mia and JCO Torab Hossain. Both 

were the staff of hospital. .................................. 

In cross-examination on behalf of the appellant he stated 

that at the time of occurrence he was a cook of RSU. RSU was 

near to gate No.1. He narrated everything to Maj. Asad. He 

can’t say whether the appellant remained on duty for 14 months 

after the occurrence. He denied the suggestion that he did not 

see the appellant at the place of occurrence. He took the badge 

No. from hospital. He denied the suggestion that he did not see 

the appellant and he deposed falsely.  

P.W.399 Sepoy Md. Kamal Hossain deposed that on 25-

26th.02.2009 he had his duty in hospital. At 8.00 A.M he 

attended Darbar and armed Sepoy pointed arms on D.G. He 

was Moyeen on 13 Battalion. BDR personnel raised hue and 

cry and left Darbar. Having afraid he also came back to hospital 

in M.I. room on 2nd floor. He heard firing sound. At 16.30 he 

came to see the appellant JCO 5552 Naik Subeder Abu 

Sayeed, 61033 Saiful, 55041 Mizanur, 76909 Robiul Awal to 

go away in front of M.I. room with arms.  
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In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 his length of service was for 6 months. He 

had his duty in hospital. He remained in hospital after the 

occurrence. He can’t remember whether he saw the appellant 

after the occurrence and also can’t say whether the appellant 

served for 14 months after the occurrence. He can’t remember 

the name of the persons whom he happened to meet on the date 

of occurrence. He went to Darbar with training couch-mate. 

Sepoy Ruhul Amin accompanied him and but did not come out 

together. He happened to meet them at noon. He denied the 

suggestion that he did not see the appellant and that he deposed 

falsely. The appellant was his superior officer.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 
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him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 Shahjahan 

Sikder, 80533 Robiul, 69476 Joinul, 78160 Alamgir, 78198 

Ziauddin to pick up dead body on the truck. He also came to see 

the appellant J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead body were lying. Truck 

proceeded to the East side of Darber. Afterwards he came back 

to Barak.  

In cross-examination on behalf of the appellant, he stated 

that they got transfer 33 in number and they used to live in a 

room. They all were of the same batch. They attended class 

together. He remained in a room till 2.30 P.M. When the armed 

soldiers asked them to take arms they could not think of their 

safety and thus left the room. Aminul, Siraj, Main and Rani were 

in that room. He denied the suggestion that they could not 

identify the accused on the date of occurrence. After the 
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occurrence he remained under the care of police for about 10/12 

days. He denied the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that Lt. Col. Iqbal Hasan is alive and at the time of occurrence 

he was in Darbar. He denied the suggestion that Lt. Col. Iqbal 

was in Darbar from morning to 8.00 P.M. The appellant may 

serve under Lt. Col. Iqbal. He can’t say when the appellant 

joined in the hospital and who was a departmental head. On the 

date of occurrence the appellant was in Darbar but can’t say 

how long he was in Darbar. The appellant was on remand on 

20.04.2010. He did not visit Peelkhana taking the appellant on 

remand. The appellant did not make any confession. P.W.399 

deposed before him on 18.07.2009. There is no reference in 

which department of hospital he worked. He got P.W.399 in 

Peelkhana. He went to Soinik mess at 2.00 P.M. He can’t say 

what was the distance of Soinik-mess from hospital. He denied 

the suggestion that his investigation was perfunctory and that he 

implicated the appellant falsely.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.55, 399 and 423 appear 

vague and unspecified.  P.W. 55 claims to see the appellant 

with armed rebellions. None of the P.Ws. specify when and 

where they saw the appellant. P.Ws. 55 and 399 merely saw 

him with arms. The evidence of  P.W.423 does not inspire any 

confidence since in view of his testimony -‘Avgiv Pickup G D‡V 

`ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq 

J.C.O 4887 †Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z 

†`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk 

DVv‡Z †Zvive mv‡ne mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. 
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From his above testimony it appears that he had his 

participation in the action causing disappearance of evidence 

and as such being an accomplice his evidence can’t be relied 

on. None of the P.Ws disclose any offence under Section 382 of 

the Penal Code as alleged against the appellant.  

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 55, 399 and 423 all are eye witnesses to the 

occurrence. P.Ws. 55 and 399 saw the appellant with arms. 

P.Ws. 399 and 423 identified the appellant properly with his 

badge No. P.W. 399 further reiterated in his cross-examination 

that the appellant was his superior officer. P. W. 423 also saw 

him to supervise to mass graving of the dead bodies. Their 

evidence could not be assailed or embellished by way of cross-

examination on behalf of the appellant and it appears reliable, 

credible and trustworthy.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.Ws. 55 and 399 referred above saw him with arms. All 

the P.Ws. saw him in unlawful assembly and participating to 

the occurrence in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 55, 399 and 423  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 55 deposed – 

“we‡K‡j ¸wji kã Kv‡b Avm‡j RSU gate G Avwm GKwU Pick Up 

Mvox †M‡Ui mvg‡b `vwo‡q GKRb G‡m e‡j Avwg †Kv_v hve| Avwg 5bs 

†M‡U hve ewj| †m A‡ ¿̄i fq †`wL‡q Avgv‡K Mvox‡Z DVvq| Mvox‡Z 

wewWAvi m`m¨‡K A ¿̄mn †`wL Zv‡`i g‡a¨ †R.wm.I mvB` wgqv, †R.wm.I 

†Zvevi û‡mb‡K wPb‡Z cvwi| DfqB wewWAvi nvmcvZv‡ji †jvK|” 

P.W.399 deposed- 

“c‡i Avwg jvB‡b P‡j hvB f‡q| ¸wji AvIqvR ïwb| nvmcvZv‡j M.I 

i“‡g 2q Zvjvq Ae ’̄vb Kwi| Abygvb 14-00 NwUKvq _vbvq hvB| 16-

30 wgt J.C.O. 5552 bv‡qK my‡e`vi Avey mvB` wgqv ivB‡dj nv‡Z, 

61033 mvBdzj, 55041 wgRvbyi, 76909 iweDj AvIqvj‡K D‡ËwRZ 

fv‡e A ¿̄ nv‡Z M.I i“‡gi mvg‡b †_‡K †h‡Z †`wL|” 

P.W. 423 deposed-  

‘Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt 

`ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive û‡mb 34227 

evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K 



 

 

8688 

jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm 

†`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi 

Beªvnxg 3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 

ivwRe| 80025 gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 

kvnRvnvb wkK`vi 80533 iweDj, 69476 Rqb~j, 78160 AvjgMxi, 

78198 wRqvDwÏb‡K Uªv‡K jvk DVv‡Z †`wL| J.c.o 5552 Avey mvB` 

KvR Z`viK KiwQj|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.658 Sepoy/58907 Md. Khalilur 

Rahman.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 302/34/149/382 of the Penal Code sentenced 

him imprisonment for life with a fine of Tk.50,000/- in default 

S.I. for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.281 Sepoy Md. Zaizur Rahman 

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Sepoy Mir Md. Abu Hanif (C.S. A.446) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.281 Azizur Rahman deposed that on 25.02.2009 he 

attended Darbar. When D.G. was delivering speech 65140 

Sepoy Moyeen of 13 Battalion entered into Darbar with arms 

and pointed arms on D.G. and thus there happened disorder. 

After a while he heard firing from outside. BDR personnel were 

taking exist of Darbar. He also came out from Darbar and 

moved towards south to EME Line. On the way he came to see 

many BDR personnel with arms and agitated mood and to run 

on firing. Among them he came to see 58785 Sepoy Abdul 

Hakim, 58680 Sepoy Kamruzzaman, 58811 Sepoy Sorab 

Hossain, the appellant 58907 Sepoy Khalilur Rahman, 69096 

Sepoy Abu Bakkar, 69115 Sepoy Ashraful Alom, 69100 Sepoy 

Alomgir, 46694 Naik Sujan Barua and 58925 Sepoy Mir Md. 

Abu Hanif. Excepting Moyeen all were members of RTCNS. 

59830 Sepoy Mongmong Marma of 45 Battalion, 62725 Sepoy 

Safiqul Islam of 1 Battalion, 64752 Sepoy Sree Avijit Roy of 

10 Battalion attached with Sadar Battalion. He could identify 

all those accused.  
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 In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. on 10.08.2009. I.O. read over his 

statement before him. The accused whose name he referred in 

his statement hailed from different Battalions. He did not know 

I.D number of all the accused but he knew some of the accused. 

He saw BDR personnel to run within Peelkhana. They were 

with uniform. On his way from Darbar he came to see about 

700/800 BDR personnel. He denied the suggestion that he 

could not identify the appellant in the midst of so huge number 

of Sepoys. He denied the suggestion that since he was a newly 

recruited Sepoy, he did not know the accused and their 

regiment number.  He came to know afterwards of dis-

satisfaction of the BDR personnel. He deposed before I.O. that 

BDR personnel had long standing demands. I.O recorded his 

wrong regiment number. He denied the suggestion that he 

referred the regiment number of the appellant and other accused 

as being tutored.  

  P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

05.05.2010 in compliance with the Provisions under Section 164 
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of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 385 and her 

signature 385/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 22.04.2010 and placed 

before him on 05.05.2010 and on remand for 10 days. The 

appellant did not complain of influence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant he stated 

that he recorded 161 statement of P.W. 281 on 10.01.2009 and 

arrested the appellant   on 24.04.2010. He denied the suggestion 

that P.W.281 did not refer badge No. of the appellant in his 161 

statement. He took the appellant on remand for 10(ten) days. He 

denied the suggestion that he obtained the confessional 

statement of the appellant under coercion.   

The confession of the appellant Sepoy Md. Khalilur 

Rahman (C.S.A.658) runs as under- 

“A¡¢j RTC (Af¡WÉ)h¡ua¥m C‹¤a, Q–NË¡−j LjÑla ¢Rm¡jz 06 S¡e¤u¡l£, 

2009 a¡¢l−M A¡¢j ¢fmM¡e¡u A¡¢p ¢h¢XA¡l pç¡−ql Ae¤ù¡−e ®k¡N ¢c−az 

hÉ¡ä f¡¢VÑl pcpÉ ¢qp¡−h A¡¢pz  24/02/09 a¡¢lM fÐd¡ej¿»£l A¡Nje 
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Efm−r fÉ¡−lX Ae¤ù¡−e hÉ¡ä h¡S¡−e¡l c¡¢u−aÅ ¢e−u¡¢Sa ¢Rm¡jz hÉ¡ä 

h¡S¡−e¡ ®n−o A¡¢j m¡C−e Q−m A¡¢pz 25/02/09 a¡¢l−MJ A¡¢j m¡C−eC 

¢Rm¡jz I¢ce A¡e¤j¡¢eL 9.30/10.00 V¡l ¢c−L …¢ml në öe−a f¡Cz 

clh¡l qm ®b−L në A¡p¢Rmz A−eL °p¢eL−L ®c±s¡−c±¢s Ll−a ®c¢Mz 

œ²j¡eÄ−u …¢ml në h¡s−a b¡−Lz 11/11.30 V¡l ¢c−L 2/3 Se j¡b¡u 

−qm−jV fl¡ AÙ»d¡l£ °p¢eL m¡C−e H−p ph¡C−L e¡j−a h−m Hhw AÙ» 

¢e−a h−m z AeÉb¡ q−m ph¡C−L ®j−l ®gm¡l ýj¢L ®cuz A¡¢j A¡aÈlr¡−bÑ 

h¡l¡¾c¡u f−s b¡L¡ l¡C−gm ¢e−u m¡C−el AÙÛ¡u£ jp¢S−c fÐ−hn L¢lz 

f¡−n AÙ» ®l−M h−p ¢Rm¡jz f−ll ¢ce pL¡−m J M¡−eC ¢Rm¡jz A−e−L−L 

®hl q−a ®c−M I ¢ce ¢hL¡m 4.00/4.30 O¢VL¡l pju C Hj C °p¢eL 

m¡C−el f¢ÕQj f¡n ¢c−u ®hl q−u k¡Cz ®hl q−u q¡S¡l£h¡N k¡C Hhw 

HLV¡ jp¢S−c l¡¢œk¡fe L¢lz pL¡−m pclO¡V ®b−L m−’ E−W h¢ln¡m 

Q−m k¡Cz” 

The confessional statement of co-accused Sepoy Mir Md. 

Abu Hanir (C.S.446) runs as under- 

“Avwg BDR GKRb wmcvnx bs 58925| Avwg 15/3/1976 Zvwi‡L Rb¥ 

Mªnb Kwi| Avwg 1/2/1994 Bs Zvwi‡L  BDR G wmcvnx c‡` †hvM`vb 

Kwi| Avwg 6/1/09 Bs Zvwi‡L W«vgevRv‡bi Rb¨ wcjLvbvq XvKvq Avwm|  

Avwg 24/2/09 Bs Zvwi‡L  c¨v‡i‡W Ask MnY Kwi| Avwg Bs 25/2/09 
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Bs Zvwi‡L `ievi n‡j hvB| Avwg `ievi n‡ji wcQ‡b ˆmwbK mvwi‡Z 

ewm| wWwR g‡nv`q Acv‡ikb WvjfvZ Kg©m~Pxi Dc‡i e³e¨ w`‡Z 

_v‡Kb, ZLb 2Rb †cvkvK civ A ¿̄avix BDR m`m¨ `ievi n‡j cª‡ek 

K‡ib| Zviv wWwRi cv‡k  wM‡q ùvovb| ZLb `ievi n‡ji †jvK Rb 

ˆn‰P ïi“ K‡i †`q| ‡mB  `ievi nj †_‡K  †ewi‡q †h‡Z _v‡K | Avwg 

I `ievi nj †_‡K  ‡ei n‡q hvB| Avwg †RwmI  †g‡mi wbKU ‡cuŠwQ‡j  

`ievi n‡ji w`K  †_‡K  ¸wji kã ïb‡Z cvB| Avwg Avgvi  jvB‡b P‡j 

hvB| Avwg jvB‡b DVvi Av‡MB nvwej`vi weR‡qi nv‡Z A ¿̄ †`L‡Z cvB| 

Avwg (AcvV¨) Pvi Zjvq D‡V hvB| Avwg Kvgi“j‡K †`wL| Avwg ZLb 

cªPzi †Mvjv¸wji kã ïb‡Z cvB| Avwg wmcvnx Avey eKi, wmcvnx, myinve, 

I wmcvnx Lwj‡ji Kv‡Q A ¿̄ †`L‡Z cvB| Avwg mvivivZ Qv‡` Ae ’̄vb 

Kwi| Qv‡` wmcvnx nvwKgmn Av‡iv A‡bK gy‡Lvkciv A ¿̄avix m`m¨ 

Ae ’̄vb K‡i| 26/2/09 Bs Zvwi‡L wmcvnx nvwKg ỳcyi 12 Uvq Avgvi 

Kv‡Q Zvi LMG †i‡L I †m Lvbv †L‡Z hvq| Avwg L.M.G wb‡q 5g 

Zjvq ev_i“‡g XzwK| †Rvn‡ii bvgv‡Ri GKUz c~‡e© nVvr †Mvjv¸wj   

‡e‡o hvq| Avwg ZLb ev_i“‡gi Rvjbvi duvKv w`‡q 8 ivDÛ ¸wj Kwi| 
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LvIqv †k‡l wmcvnx  Avgvi Kv‡Q Avmj Ges  †m Avgvi Kv‡Q †_‡K 

A ¿̄wU †bq| gvB‡K  A ¿̄ Rgv †`Iqvi Rb¨ †Nvlbv nq| †m A ¿̄ Rgv 

†`Iqvi  Rb¨ †Kv‡Z hvq| Avwg weKvj 4 Uvq wmcvnx Avki‡di mv‡_ 

wmcvnx RvwK‡ii nvRvixevM ’̄  fvovwUqv evmvq hvB| †mLv‡b Avwg 

BDwbdg© LywR Ges fvwMœcwZ ‰mwbK †PŠayixi  AvB‡bi k¡ï‡oi evmv 

hvÎvevox hvB Ges  Ae ’̄vb K‡i _vwK| Avwg 28/2/09 Bs Zvwi‡L 

hvÎvevox †_‡K PÆMªvg evqZzj B¾‡Z P‡j hvB| Ges 1/3/09 Zvwi‡L  

RTC& S evBZzj B¾‡Z †hvM`vb Kwi| 16/4/09 Bs Zvwi‡L Avgv‡K 

evqZzj B¾Z n‡Z XvKvq wewWAvi wcjLvbvq cvVv‡bv nq| GB Avgvi 

Revbew›`|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 281 is the eye witness to the occurrence. He attended 

Darbar and at the instance of disorder he came out from Darbar 

and on his way to Line he came to see some BDR personnel on 

the road with arms and to make firing with agitated mood and 

among them he could identify the appellant and 11 other 

accused. There appears no vagueness in his identification. He 

rightly identified the appellant with his badge No. The evidence 

of P.W.281 appears credible, reliable and trustworthy. The 

confession of the appellant appears inculpatory in nature. 

Although he was taken on remand but no evidence appears that 
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his confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession involuntary. P.W.330, the confessional recording 

Magistrate duly certified it as voluntary. The confession of the 

appellant finds corroboration by the testimony of P.W.281. His 

confession being voluntary and true it can solely be based for 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The convict/appellant Sepoy Md. Khalilur Rahman 

(C.S.A.658), stated in his confessional statement- 

“11/11.30 V¡l ¢c−L 2/3 Se j¡b¡u −qm−jV fl¡ AÙ»d¡l£ °p¢eL m¡C−e 

H−p ph¡C−L e¡j−a h−m Hhw AÙ» ¢e−a h−m z AeÉb¡ q−m ph¡C−L ®j−l 

®gm¡l ýj¢L ®cuz A¡¢j A¡aÈlr¡−bÑ h¡l¡¾c¡u f−s b¡L¡ l¡C−gm ¢e−u 

m¡C−el AÙÛ¡u£ jp¢S−c fÐ−hn L¢lz f¡−n AÙ» ®l−M h−p ¢Rm¡jz f−ll 

¢ce pL¡−m J M¡−eC ¢Rm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Mir Md. Abu Hanir (C.S.446) stated 

in his confessional statement- 

“ Avwg (AcvV¨) Pvi Zjvq D‡V hvB| Avwg Kvgi“j‡K †`wL| Avwg ZLb 

cªPzi †Mvjv¸wji kã ïb‡Z cvB| Avwg wmcvnx Avey eKi, wmcvnx, myinve, 
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I wmcvnx Lwj‡ji Kv‡Q A ¿̄ †`L‡Z cvB| Avwg mvivivZ Qv‡` Ae ’̄vb 

Kwi|” 

The confessional statement of the co-accused finds 

corroboration by the eye witness. The confessional statement of 

co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

P.W. 281 saw him with arms, in unlawful assembly and 

to active participate in the occurrence in furtherance of their 

common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 281 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 281 deposed-  

“iv Í̄vq eû BDR m`m¨‡K mk ¿̄ D‡ËwRZ I AvµgbvZ¥K Ae ’̄vq ¸wj 

Qzo‡Z Qzo‡Z †`Šov †`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 58785 wmcvnx 
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Avãyj nvwKg, 58680 wmcvnx Kvgiæ¾vgvb, 58811 wmcvnx †mvnive 

†nv‡mb, 58907 wmcvnx Lwjjyi ingvb, 69096 wmcvnx Avey eKKi, 

69115 wmcvnx Avkivdzj Avjg, 69100 wmcvnx AvjgMxi 46694 

bv‡qK myRb eoyqv, 58925 wmcvnx gxi †gvnv¤§` Avey nvwbd Ab¨Zg| 

gvBb e¨ZxZ mevB RTCNS Gi m`m¨|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.659 Sepoy/76116 Md. Safiqul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.147 Habilder Md. Abdur Rahman 

P.W.277 Lance Naik Rofiqul Islam 

P.W.333 Mohammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.147 Habilder  Md. Abdur Rahman deposed that on 

14.02.2009 he identified the picture of Sepoy 66408 Kawser 

from video footage of the occurrence held on 25-26.02.2009. He 

also identified the photo of Sepoy 68398 Sharif, the appellant 

Sepoy 76116 Shafiqul, Sepoy 77058 Saiful, Sepoy 65709 
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Nazrul and Sepoy 76798 Khaleque. He identified their pictures 

as exhibits XLVIII, XLIX, L, LI, LII and their signature as 

XLVIII(A), XLIX(A), L(A), LI(A), LII(A) respectively.  

In cross-examination on behalf of the appellant, he stated 

that he has no negative of the picture. He cannot say when the 

footage was taken. He denied the suggestion that the picture was 

subsequently assembled.  

P.W.277 Md. Rafiqul Islam deposed that on 25.02.2009 

he attended Darbar along with others at 8.00 A.M. During the 

course of Darbar while D.G. was delivering speech Sepoy 

Moyeen of 13 Battalion entered into Darbar with arms. There 

happened disorder and many of the BDR personnel defying the 

order of D.G. left Darbar. He also left Darbar and came to his 

own Unit of 13 Battalion. On his way to Line he came to see 

53027 Lance Naik Md. Harun-Or-Rashid, Lance Niak Md. Ali 

Akbor, both of 13 Battalion, 78553 Sepoy Md. Rassel 

Sawdagor of 14 Battalion, 69038 Sepoy Md. Forhad Hossain of 

37 Battalion, 68398 Sepoy Md. Shariful Islam, the appellant 

76116 Sepoy Md. Safiqul Islam, 76798 Sepoy Md. Abdul 

Khalek and 66408 Sepoy Kawser Ahmed all of 8 Battalion to 
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move around Unit area with arms and agitated mood. They all 

were looking for army officers expressing-‘BDR G Army 

officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv n‡e| ’ 

 In cross-examination on behalf of the Appellant, he 

stated that he joined in Peelkhana in the early part of August, 

2008. He denied the suggestion that on the date of occurrence 

he was moving around his Unit area and thus he did not see the 

appellant to move around. There held a show on 24.02.2009 

with the participants of tattu-show. They were allowed rest for 

better performance on the night, 25.02.2009. He did not know 

the appellant and his badge No. prior to the occurrence. He 

joined in Peelkhana on 12.04.2009 and till then remained on 

duty. He denied the suggestion that he knew nothing of the 

occurrence and that he deposed falsely at the instance of the 

authority.   

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 18.05.2010 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 
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identified the confessional statement of the appellant as exhibit 

409 and his signature 409/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he was arrested on 15.04.2010 and taken before him on 

18.05.2010 from CID. There is no reference how long he was 

on remand. He did not complain of any torture. He denied the 

suggestion that he did not follow the provisions of 164/364 in 

recording the statement and that he obtained the signature of the 

appellant on blank paper and created the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was shown arrest on 26.04.2010 while he was 

in central Jail Dhaka in another case. The appellant was taken 

on remand for 14 days at 4 times. He took him on remand for 2 

days for the last time on 17.05.2010 and sent him to court on 

18.05.2010. He denied the suggestion that he obtained the 

confession of the appellant under oppression. The appellant 

hailed from 8 Rifle Battalion, Cox’s Bazar but at the time of the 

occurrence he was attached with 13 Rifle Battalion. He denied 

the suggestion that 8 Rifle Battalion was at Sunamgonj. The 
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appellant came to Peelkhana on the occasion of the BDR week 

to perform tattu-show on 8.02.2009 but he did specify when he 

was attached with 13 Battalion. The appellant joined in BDR in 

2006.  No TIP was held for the appellant. No alamot was 

recovered from his possession. None complained against him 

from 8 Rifle Battalion. P.W. 147 deposed before him that 

A.S.P. Rownakul showed him the picture but he did not depose 

where and when the picture was shown to him.  The appellant is 

not named in the FIR. He denied the suggestion that there was 

no specific allegation against the appellant and he implicated 

him falsely without any evidence and that the compelled P.W. 

147 to adduced false evidence against he appellant and that the 

appellant is an innocent.   

The confession of the appellant Sepoy Md. Safiqul Islam 

(C.S.A.659), runs as under- 

“A¡¢j 2004 p¡−m c¡¢Mm f¡n L−l 12/3/2006 a¡¢l−M eJNy¡ ®Sm¡ 

®b−L ¢h ¢X A¡−l ¢pf¡q£ f−c −k¡Nc¡e L¢lz juje¢pwq ®p−ƒ−l 8 j¡p 

−j±¢mL fÐ¢nre ¢e−u 8 l¡C−gm hÉ¡V¡¢mu¡e L„h¡S¡−l hcm£ qCz ®pM¡e 

®b−L 2008 p¡−ml ¢X−pðl j¡−p p¤e¡jN−” hcm£ qCz ¢h ¢X A¡l 

pç¡q/09 Efm−rÉ Ae¤¢ùahÉ V¡–~¤ ®n¡−a Awn Ll¡l SeÉ A¡¢j q¡¢hmc¡l 
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®j¡x A¡¢ep¤l lqj¡e, ¢pf¡q£ ®j¡x ®lS¡Em Cpm¡j, ¢pf¡q£ ®j¡x p¡Cc¤m 

Cpm¡j J ¢pf¡q£ ®j¡x ¢p¢ŸL¥l lqj¡e Y¡L¡l ¢fmM¡e¡u A¡¢pz A¡j¡−cl−L 

13 l¡C−gm hÉ¡V¡¢mu¡−e pwk¤š² Ll¡ quz A¡jl¡ h£l ®nÐù j¤¾p£ A¡ë¥l lEg 

L−mS Hl ¢ejÑ¡Z¡d£e ¢h¢ôw−u b¡La¡jz ¢h ¢X A¡l pcpÉ−cl nai¡N 

®lne p¤¢hd¡, A¡¢jÑ−cl p¡−b ®hae pja¡ p£j¡¿¹ i¡a¡ hª¢Ü, X¡m i¡a 

LjÑp§Q£l miÉ¡w−nl V¡L¡ p¤ù  h¾Ve Hhw S¡¢apwO ¢jn−e k¡h¡l p¤−k¡N 

fÐc¡e ¢ho−u ¢h ¢X A¡l pc−pÉl j−dÉ c¡h£ c¡Ju¡ ¢e−u A¡−m¡Qe¡ q−a¡z 

A¡¢j X¡m i¡a  LjÑp§Q£−a Awn NËqZ e¡ L−lJ 800/- V¡L¡ ®f−u¢Rz  

Na 24/02/09 a¡¢lM pL¡m 8.30 O¢VL¡u j¡ee£u fÐd¡ej¿»£l fÉ¡−lX 

®cM¡l SeÉ fÉ¡−lX NË¡E−ä k¡Cz fÉ¡−lX ®n−o hsM¡e¡ ®M−u m¡C−e ¢N−u 

¢hnÐ¡j ®eCz l¡a 6.30 V¡l ¢c−L l¡−al M¡h¡l ®M−u V¡–~Ê ®n¡l e¡VL 

C−i−¾V Awn NËqZ Ll¡l SeÉ h¡hl NË¡E−ä k¡Cz l¡a 11.00V¡l pju h¡hl 

NË¡E−ä q¡mL¡ e¡Ù¹¡ L−l A¡j¡l ¢ed¡Ñ¢la b¡L¡l S¡uN¡u ¢g−l H−p O¤¢j−u 

f¢sz 

Na 25/02/2009 a¡¢lM pL¡m 8.30 ¢j¢e−Vl pju O¤j ®b−L E−W jum¡ 

L¡fs ®d¡u¡l SeÉ Hhw ®N¡pm Ll¡l SeÉ L−m−Sl ¢fR−e Ah¢ÙÛa q¡E−S 

¢N−u L¡fs ®d±a L¢l−a b¡¢Lz pL¡m Ae¤j¡e 9.30 O¢WL¡l pju 

®N¡m¡…¢ml në öe−a f¡Cz a¡¢L−u ®c¢M ¢h¢XA¡l, pcpÉl¡ °q ýõ¡ J 

H¢cL J¢cL ®cy±s¡−cy±¢s Ll−Rz C¢a j−dÉ 7/8 Se ¢h ¢X A¡l SJu¡e 

¢ejÑ¡e¡d£e L−m−S A¡−pz A¡¢j L¡S ®n−o ¢ejÑ¡e¡d£e L−mS Hl p¡j−e 
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p¡j−e A¡p−m j¤−M L¡fs hy¡d¡ 8/10 Se ¢h¢XA¡l pcpÉ A¡j¡−L AÙ» 

¢e−a h−m Hhw AÙ» e¡ ¢e−m iu ®cM¡uz A¡¢j aMe 1¢V SMG pq 6¢V 

jÉ¡N¡S−e 180 l¡Eä …¢m ®eCz A¡¢j AÙ» q¡−a ¢h¢XA¡l 3ew ®N−V ¢XE¢V 

f¡me L¢lz a¡lfl ®pM¡e ®b−L m¡C−e H−p AÙ» …¢mpq L−mS ih−e 

AhÙÛ¡e Ll−a b¡¢Lz ¢hL¡−m Eš² AÙ» J …¢m L−m−Sl ¢ejÑ¡e¡d£e ih−el 

e£Q am¡u ®l−M 13 l¡C−gm hÉ¡V¡¢mu¡−el d§¢f M¡e¡l f¡n ¢c−u Ju¡m 

Vf¢L−u h¡¢ql q−u k¡Cz 

Aaxfl plL¡l£ ®O¡oe¡ ö−e ¢hNa 1/3/09 a¡¢lM ¢fmM¡e¡u B¢pz 2 ¢ce 

A−fr¡ Ll¡l fl 3/3/09 a¡¢lM A¡j¡−L ¢fmM¡e¡l ¢ia−l fÐ−hn Ll¡uz 

28/06/09 a¡¢lM A¡j¡−L A¡j¡l ¢eS CE¢eV 8 l¡C−gm hÉ¡V¡¢mu¡e 

p¤e¡jN−” f¡W¡−e¡ quz Na 13/04/2010 a¡¢lM A¡j¡−L p¤e¡jN‘ q−a 

¢fmM¡e¡u ®fËlZ Ll¡ q−m 15/04/10 a¡¢lM A¡j¡−L ®NËga¡l Ll¡ quz 

Na 25/02/2009 a¡¢lM AÙ»pq ¢h¢XA¡l 3ew ®N−V ¢XE¢V Ll¡L¡m£e 

pj−u ¢h¢iæ ®fÐ¾V J C−mƒÊ¢e„ ¢j¢Xu¡−a A¡j¡l R¢h ®a¡m¡ q−u j−jÑ f−l 

S¡e−a f¡¢lz HC A¡j¡l Sh¡eh¢¾cz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.147 and 277 do not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. P.W. 147 identified 

the appellant from video-footage showed him during 

investigation. It inspires no confidence. He admits in his cross-

examination that he can’t say who took the video-footage and 

where it was taken. The evidence of P.W. 277 also appears 

vague and unspecified. He did not disclose when he saw the 

appellant. The confession of the appellant –‘ A¡¢j L¡S ®n−o 

¢ejÑ¡e¡d£e L−mS Hl p¡j−e p¡j−e A¡p−m j¤−M L¡fs hy¡d¡ 8/10 Se ¢h¢XA¡l 

pcpÉ A¡j¡−L AÙ» ¢e−a h−m Hhw AÙ» e¡ ¢e−m iu ®cM¡uz A¡¢j aMe 1¢V SMG 

pq 6¢V jÉ¡N¡S−e 180 l¡Eä …¢m ®eC’ appears exculpatory in nature. 

He took up arms being threatened. P.W.654, the investigation 

officer admits that the appellant was taken on remand for 

14(fourteen) days at 4 times. The confession of the appellant 
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thus apparently appears a product of torture. P.W.333, the 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession not being true and voluntary it 

can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 277 is the eye witness to the occurrence. P.W. 147 

identified the appellant with video footage exhibit L. They both 

identified him with his badge No. P.W. 277 saw him with arms. 

It is clear that he took up arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inclupatory 

in nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.333, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.Ws.147 and 277. The 
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confession being voluntary and true, it can solely be based for 

the impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Md. Safiqul Islam 

(C.S.A.659), stated in his confessional statement- 

“A¡¢j L¡S ®n−o ¢ejÑ¡e¡d£e L−mS Hl p¡j−e p¡j−e A¡p−m j¤−M L¡fs 

hy¡d¡ 8/10 Se ¢h¢XA¡l pcpÉ A¡j¡−L AÙ» ¢e−a h−m Hhw AÙ» e¡ ¢e−m 

iu ®cM¡uz A¡¢j aMe 1¢V SMG pq 6¢V jÉ¡N¡S−e 180 l¡Eä …¢m 

®eCz A¡¢j AÙ» q¡−a ¢h¢XA¡l 3ew ®N−V ¢XE¢V f¡me L¢lz a¡lfl ®pM¡e 

®b−L m¡C−e H−p AÙ» …¢mpq L−mS ih−e AhÙÛ¡e Ll−a b¡¢Lz ¢hL¡−m 

Eš² AÙ» J …¢m L−m−Sl ¢ejÑ¡e¡d£e ih−el e£Q am¡u ®l−M 13 l¡C−gm 

hÉ¡V¡¢mu¡−el d§¢f M¡e¡l f¡n ¢c−u Ju¡m Vf¢L−u h¡¢ql q−u k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 277 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P. W. 147 identified him with 

video footage. The footage exhibit L figures him as a rebellion 

with arms. 
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 277 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 277 deposed- 

‘jvB‡b hvIqvi mgq 53027 j¨vt bvt †gvt nvi“byi ikx`, 13 ivB‡dj 

e¨vUvwjqb bs 54280 j¨vt bvt †gvt Avjx AvKei, GKB e¨vUvwjqvb, bs 78553 

wmcvnx †gvt iv‡mj mI`vMi 14 ivB‡dj e¨v‡Uwjqvb bs- 69038 wmcvnx †gvt  

dinv` †nv‡mb 37 ivB‡dj e¨vUvwjqb bs 68398 wmcvnx †gvt kwidzj Bmjvg 8 

ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx †gvt mwdKzj Bmjvg, 8 ivB‡j e¨vUvwjqb 

bs 76798 wmcvnx †gvt Avãyj Lv‡jK 8 ivB‡dj e¨vUvwjqvb Ges bs 66408 

wmcvnx KvDmvi Avng`, 8 ivB‡dj e¨vUvwjqb †K BDwbU GjvKvq A ¿̄mn 

D‡ËwRZ fv‡e †Nviv‡div Ki‡Z †`wL|  Zviv mK‡jB Army Officer  †`i  

†LvRv‡LvwR KiwQj Ges ejwQj BDR G Army Officer _vK‡e bv| hv‡K 

†hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv n‡e|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.660 Sepoy/68398 Md. Sariful Islam 

@ Sariful Hossain Pathan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.147 Habilder Md. Abdur Rahman 
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P.W.277 Lance Naik Rofiqul Islam 

P.W.356 A.M. Zulfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.147 Habilder  Md. Abdur Rahman deposed that on 

14.02.2009 he identified the picture of Sepoy 66408 Kawser 

from video footage of the occurrence held on 25-26.02.2009. He 

identified the photo of the appellant Sepoy 68398 Sharif, 

Sepoy 76116 Shafiqul, Sepoy 77058 Saiful, Sepoy 65709 Nazrul 

and Sepoy 76798 Khaleque. He identified their pictures as 

exhibits XLVIII, XLIX, L, LI, LII and their signature as 

XLVIII(A), XLIX(A), L(A), LI(A), LII(A) respectively.  

In cross-examination on behalf of the appellant, he stated 

that he has no negative of the picture. He cannot say when the 
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footage was taken. He denied the suggestion that the picture was 

subsequently assembled.  

P.W.277 Md. Rafiqul Islam deposed that on 25.02.2009 

he attended Darbar along with others at 8.00 A.M. During the 

course of Darbar while D.G. was delivering his speech Sepoy 

Moyeen of 13 Battalion entered into Darbar with arms. There 

happened disorder and many of the BDR personnel defying the 

order of D.G. left Darbar. He also left Darbar and came to his 

own unit of 13 Battalion. On his way to Line he came to see 

53027 Lance Naik Md. Harun-Or-Rashid, Lance Niak Md. Ali 

Akbor, both of 13 Battalion, 78553 Sepoy Md. Rassel 

Sawdagor of 14 Battalion, 69038 Sepoy Md. Forhad Hossain of 

37 Battalion, the appellant 68398 Sepoy Md. Shariful Islam, 

76116 Sepoy Md. Safiqul Islam, 76798 Sepoy Md. Abdul 

Khalek and 66408 Sepoy Kawser Ahmed all of 8 Battalion to 

move around unit area with arms and agitated mood. They all 

were looking for army officers expressing-‘BDR G Army 

officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv n‡e| ’ 

 In cross-examination on behalf of the Appellant, he 

stated that he had his posting in Peekhana prior to the 
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occurrence. As per instruction of the authority he joined at 

nearest Sector and thus remained at Khulna until 12.04.2009. 

Till then he did not inform anything to his authority neither in 

Peekhana nor in Khulna. On 25.02.2009 Lance Naik Shamim 

Sarder had his seat at his left side. He can’t remember with 

whom he left Darber. He joined in Darber from his own Unit. 

He did not happen to meet with any officer of his Unit. He went 

to Darber together with Naik Delwar, Naik Jamal Uddin and 

some others. It took 10/15 minutes to reach at his unit from 

Darber. At that time he did not happen to meet with anyone. 

Coming back to his Unit first he entered into office building at 

about 9.55/10.00 A.M. At that time also he did not happen to 

meet with anyone. On the night following the day 25.02.2009 

he remained in the residence of Medical Director Brg. General 

Zakir. He went to that residence at about 10.15/10.20 A.M. 

Director used to live there with his family. He did not inform 

there from to his superior officer of Director. He left that 

residence at morning on 26.02.2009. He denied the suggestion 

that he killed Brg. General Zakir and his associates thereat and 

graved them in-mess. He had no talk with Moyeen at the time 
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of occurrence. He denied the suggestion that he deposed before 

I.O that he had talk with Moyeen over the demands of the BDR 

personnel. He informed the superior officers orally about 

discussion of Moyeen on the point of rebellion. He can’t say 

how long earlier he came to know that. He informed it instantly 

to Habilder Maj. Aminul Islam. He denied the suggestion that 

he talked many times with Moyeen on the point of rebellion. He 

denied the suggestion he did not see the implication of the 

appellant in the rebellion and that he deposed falsely and also 

deposed badge No. of the appellant as being tutored.   

 P.W.356 A.M. Zulfikar Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

18.05.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 585 and his 

signature 585/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not follow the provisions of 

law in recording the statement and that the statement is not a 

confession. 
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he did not seize negative of the photo of the appellant. The 

appellant was taken on remand twice. He denied the suggestion 

that he submitted C.S against the appellant falsely. 

The confession of the appellant Sepoy Md. Sariful Islam 

(C.S.A.660), runs as under- 

“Avwg 08/01/2009-G UvU«‡kv‡Z Ask MÖn‡bi Rb¨ mybvgMÄ 8 

ivB‡dj e¨vUvwjqb n‡Z wcjLvbvq Avwm| 13 ivB‡dj e¨vUvwjq‡bi 

mshy‡³ gy›mx Ave ỳi iDd ¯‹yj GÛ K‡j‡Ri AwWUwiqv‡gi wbP Zjvq 

_vwK| Wvj fvZ Kg©m~Px‡Z Ask MÖnb bv K‡iI Avwg 800 UvKv †c‡qwQ| 

24/02/09-G Avwg c¨v‡i‡W Ask †bB| 25/02/09-G Avgvi †Kvb 

wWDwU wQj bv| H w`b †ejv Abyvgb 9.30 Uvi w`‡K ‡Mvmj Kivi mgq 

`ievi n‡ji w`‡K ‰n ˆP I †Mvjv¸wji kã ïwb| wKQy¶b ci wcK Av‡c 

K‡i 3/4  Rb A ¿̄avix †jvK Avt iDd ¯‹yj GÛ K‡j‡Ri †MB‡U Av‡m| 

Avgv‡K Zviv GKUv ¸wj fwZ© ivB‡dj †`q| ivB‡dj wbqv Avwg 

AwWUwiqv‡g Ae ’̄vb Kwi| cwiw ’̄wZ †Lqvj Kwi| mvivw`b mvivivZ Awg 

A ¿̄ wbqv Ae ’̄vb Kwi| Gi gv‡S GKevi 03 bs †MB‡Ui w`‡K hvB| 

ciw`b 26/02/09 ZvwiL Abygvb 11.30 Uvi mgq 13 ivB‡dj 
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e¨vUvwjq‡bi †KvqvU©vi Mv‡W©i eviv›`vq ivB‡dj †i‡L †`qvj UcKvBqv 

wcjLvbv n‡Z †ei n‡q hvB| Zvici Kgjvcyi †ij †÷kb n‡Z ‡U«‡b 

evox hvB| miKvix †NvlYvq 01/03/09 G wcjLvbvq Avwm| c‡i 

26/04/10 Avgv‡K †MÖdZvi K‡i|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 277 is the eye witnesses to the occurrence. He 

identified the appellant duly with his badge No. and saw him 

with arms. P.W. 147 identified him with video-footage showed 

him at the time of investigation. His evidence appears 

corroborative to the evidence of P.W. 277. Exhibit XLIX shows 

him with arms. It is clear that he took up arms by plundering 

kote and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant- ‘wKQy¶b ci wcK Av‡c K‡i 

3/4  Rb A ¿̄avix †jvK Avt iDd ¯‹yj GÛ K‡j‡Ri †MB‡U Av‡m| Avgv‡K Zviv 

GKUv ¸wj fwZ© ivB‡dj †`q| ivB‡dj wbqv Avwg AwWUwiqv‡g Ae ’̄vb Kwi| 

cwiw ’̄wZ †Lqvj Kwi| mvivw`b mvivivZ Awg A ¿̄ wbqv Ae ’̄vb Kwi’ appears 

evasive but inclupatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 

taking on remand does not render the confession as involuntary. 

P.W.356, the confessional recording Magistrate duly certified it 

as voluntary. It finds corroboration by the testimony P.Ws.147 
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and 277. The confession being voluntary and true, it can solely 

be based for the impugned order of conviction and sentence to 

the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Sariful Islam 

(C.S.A.660), stated in his confessional statement- 

“ 25/02/09-G Avgvi †Kvb wWDwU wQj bv| H w`b †ejv Abyvgb 

9.30 Uvi w`‡K ‡Mvmj Kivi mgq `ievi n‡ji w`‡K ‰n ˆP I †Mvjv¸wji 

kã ïwb| wKQy¶b ci wcK Av‡c K‡i 3/4  Rb A ¿̄avix †jvK Avt iDd 

¯‹yj GÛ K‡j‡Ri †MB‡U Av‡m| Avgv‡K Zviv GKUv ¸wj fwZ© ivB‡dj 

†`q| ivB‡dj wbqv Avwg AwWUwiqv‡g Ae ’̄vb Kwi| cwiw ’̄wZ †Lqvj 

Kwi| mvivw`b mvivivZ Awg A ¿̄ wbqv Ae ’̄vb Kwi| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 277 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. P.W. 147 identified him with 



 

 

8739 

video footage. The footage exhibit-XLIX figures him as a 

rebellion with arms. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 277 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 277 deposed- 

‘jvB‡b hvIqvi mgq 53027 j¨vt bvt †gvt nvi“byi ikx`, 13 ivB‡dj 

e¨vUvwjqb bs 54280 j¨vt bvt †gvt Avjx AvKei, GKB e¨vUvwjqvb, bs 

78553 wmcvnx †gvt iv‡mj mI`vMi 14 ivB‡dj e¨v‡Uwjqvb bs- 

69038 wmcvnx †gvt  dinv` †nv‡mb 37 ivB‡dj e¨vUvwjqb bs 68398 

wmcvnx †gvt kwidzj Bmjvg 8 ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx 

†gvt mwdKzj Bmjvg, 8 ivB‡j e¨vUvwjqb bs 76798 wmcvnx †gvt Avãyj 

Lv‡jK 8 ivB‡dj e¨vUvwjqvb Ges bs 66408 wmcvnx KvDmvi Avng`, 8 

ivB‡dj e¨vUvwjqb †K BDwbU GjvKvq A ¿̄mn D‡ËwRZ fv‡e †Nviv‡div 

Ki‡Z †`wL|  Zviv mK‡jB Army Officer  †`i  †LvRv‡LvwR KiwQj 
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Ges ejwQj BDR G Army Officer _vK‡e bv| hv‡K †hLv‡b cvIqv 

hv‡e †mLv‡bB †g‡i †djv n‡e|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.672 Sepoy/75200 Md. Ohidur 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.114 Naik Ali Hossain 

P.W.367 S.K.M. Tofayel Hassan, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.114 LNk Md. Ali Hossain deposed that he identified 

the photo of the appellant 75200 Sepoy Ohidur Rahman. He 

served for many years with Ohidur Rahman. He identified the 

photo Ohidar Rahman as material exhibit XXIII and his 

signature as exhibit XXIIIA.  

In cross-examination on behalf of the appellant, he stated 

that he did not retain negative of the photo. He identified the 
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photo on 24.10.2009. He denied the suggestion that the photo 

was composed mechanically afterwards. He further deposed that 

there is no reference of case number and signature of I.O. on the 

photo. He denied the suggestion that he deposed falsely.  

 P.W.367 S.K.M. Tofayel Hossain, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

18.05.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 709 and his 

signature 709/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him on 18.05.2010 by the 

I.O. Kahar Akand. He denied the suggestion that he did not 

appraise column 5 to the appellant and that it was not possible 

to record statement within half an hour and that the appellant 

did not make any statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 3 Rifle Battalion but attached 

with 24 Rifle Battalion. He denied the suggestion that on the 
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date of occurrence he was attached with EME branch and that 

since there was no report against him he was posted in 3 Rifle 

Battalion on 22.06.2009. The appellant was arrested on 

02.05.2010 and till then he was on duty at border. The appellant 

was taken on remand for 13 days at 4 times. He denied the 

suggestion that he implicated the appellant falsely and that he 

obtained the confession of the appellant under oppression and 

that the photo as shown was not of the appellant and that he 

deposed falsely.  

The confession of the appellant Sepoy Md. Ohidur 

Rahman (C.S.A.672), runs as under- 

“ B¢j V¡–¤ ®n¡-®a AwnNËq−el SeÉ 9/1/09 Cw a¡¢l−M ¢fmM¡e¡u B¢pz 

B¢j Af¡−lne X¡m i¡a LjÑp§Q£−a AwnNËqe e¡ L−lJ 800/- V¡L¡ 

®f−u¢Rz Na 25/02/09 Cw a¡¢l−M L¡fs ®Q¡fs ®d±a L−l ®N¡pm M¡e¡C 

k¡C pL¡m Ae¤j¡e 8 V¡l ¢c−Lz Aafl f¡¢e e¡ b¡L¡u 9.30 ¢j¢e−V 

m¡C−e ®gla ¡¢pz 9.30 ¢j¢e−Vl pju clh¡l q−m ®N¡m¡…¢ml në ö¢e 

Hhw ®c¢M pcpÉNZ X¡L ¢QvL¡l pq ®R¡V¡R¤¢V Ll−Rz B¢j AeÉ pL−ml 

p¡−b CE¢eglj f−s 1e ®N−Vl ¢c−L k¡Cz f−l ¢h¢XBl q¡pf¡a¡m 

hÉ¡l¡L ¢h¢ôw Hl R¡−c ¢N−u ®pM¡−e l¢ra Q¡C¢eS l¡C−gm ¢eC Hhw 
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l¡C−gm ¢e−u R¡−c ®O¡l¡−gl¡ L¢l−a b¡¢Lz ®O¡l¡−gl¡ Ll¡ L¡−m ¢V¢i−a 

Bj¡l R¢h J−W k¡q¡ B¢j f−l pe¡š² L¢lz 

25/05/10 Cw a¡¢lM pL¡m 9 V¡l pju B¢j ¢p¢im ®f¡o¡−L Ju¡m 

Vf¢L−u f¡¢m−u k¡Cz k¡h¡l B−N B¢j l¡C−gm¢V CHj C−a H−p Sj¡ 

®cCz HC Bj¡l hš²hÉz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.114 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. He simple 

identified the appellant with footage during investigation 

behind the knowledge of the convict-appellant. Such evidence 
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appears inadmissible. The confession of the appellant appears 

exculpatory in nature. Mere holding arms does not constitute 

any offence as alleged. P.W.654, the investigation officer 

admitted that the appellant was taken on remand for 13 days at 

four times. The confession of the appellant thus apparently 

appears a product of torture and it can’t be taken into 

consideration as evidence to support the impugned order of 

conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.144 identified the appellant with the footage of the 

occurrence covered by different medias. He identified the 

appellant with his badge No. The footage figures him as a 

rebellion with arms on the roof of the building. The above 

evidence finds corroboration with the confession of the 

appellant. Thus it is clear that he took up arms by plundering 

kote and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant appears evasive but 

inclupatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 
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coercion or by way of undue influence.  Mere taking on remand 

does not render the confession as involuntary. P.W.367, the 

confessional recording Magistrate duly certified to its 

voluntariness. It finds corroboration by the testimony of  

P.W.114 along with exhibit-XXIII. The confession being 

voluntary and true and it can solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ohidur Rahman 

(C.S.A.672) stated in his confessional statement- 

“B¢j AeÉ pL−ml p¡−b CE¢eglj f−s 1e ®N−Vl ¢c−L k¡Cz f−l 

¢h¢XBl q¡pf¡a¡m hÉ¡l¡L ¢h¢ôw Hl R¡−c ¢N−u ®pM¡−e l¢ra Q¡C¢eS 

l¡C−gm ¢eC Hhw l¡C−gm ¢e−u R¡−c ®O¡l¡−gl¡ L¢l−a b¡¢Lz ®O¡l¡−gl¡ 

Ll¡ L¡−m ¢V¢i−a Bj¡l R¢h J−W k¡q¡ B¢j f−l pe¡š² L¢lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.114 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 114 provides direct 
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evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 114 deposed- 

“75200 wmcvnx Iwn ỳi ingv‡bi Qwe mbv³ Kwi| Zvi ms‡M `xN©w`b 

PvKzix Kwi| GB †mB Qwe cÖ̀ k©bxt XXIII” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 



 

 

8755 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.681 Sepoy/79331 Abdur Rahman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.217 Lance Naik Abdul Wadud Khandaker 

 P.W.370 Dr. M. A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.217 Abdul Wadud deposed that on 25.02.2009 he 

was in Darbar. A BDR person attempted to assault D.G. with 

arms but he was detained and disarmed. At that instance many of 

BDR personnel came out from Darbar. He also came out from 

Darbar and took shelter in the field of Noor Mohammad School. 

Later on, on his way to Line he came to see 54794 Sepoy 

Shahid, 71501 Sepoy Kamal, 72161 Sepoy Rashid, 72504 Sepoy 

Biplob, 77169 Sepoy Anowar, 72330 Sepoy Ripon, the 

appellant 79331 Sepoy Abdur Rahman, 50316 Naik Hatim 

and many others with arms. He saw many of them to move 

towards Darbar on firing.  

 In cross-examination on behalf of the Appellant, he denied 

the suggestion that earlier he was Habilder and that he had no 

scope to get promotion. He deposed before I.O. that he got injury 

falling down in Darbar. He left Darbar at 9.35 A.M. He denied 

the suggestion that he went out through the gate No.5. He can’t 

say whether school was closed. He went to Line at about 10.00 

A.M. He did not happen to meet any soldiers on his way. He did 

not see any injured or dead person. The appellant hailed from 44 

Battalion and he hailed from Sadar company. The service of 
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Abdur Rahman was of 6 months and he knew him well. He 

denied the suggestion that he did not see Abdur Rahman. He 

reiterated that he deposed against him since he saw him with 

arms.   

 P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

04.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 740 and his 

signature 740/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.04.2009 and brought 

before him on 05.05.2009. There was no reference where he 

was kept. He denied the suggestion that he did not appraise the 

consequence of confession to the appellant and that he did not 

certify it properly and that the statement of the appellant is not 

confession and that the appellant did not make statement 

voluntarily.  The appellant was aged 20. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that P.W. 217 deposed before him that he sustained injury 

falling down on the floor at the pressure of the people but he 

did not depose for how long he was in Nur Mohammad School. 

There were several ways to go at Nur Mohammad School. P.W. 

217 deposed that he saw the appellant on his way to Line from 

School. 

The confession of the appellant Sepoy Abdur Rahman 

(C.S.A.681), runs as under- 

“Na 23 BNø 2008 B¢j 44 l¡C−gm hÉ¡V¢mue ¢h¢XBl pcl cç−l 

®k¡Nc¡e L¢lz ea¥e °p¢eL ¢qp¡−h ®hn£l i¡N pju Hm¡L¡ f¢lú¡l l¡Ù¹¡l 

fa¡L¡ m¡N¡−e¡ CaÉ¡¢c L¡S Lla¡jz ¢h¢XBl pç¡q Efm−„ 24/2/09 

a¡¢lL ¢el¡fš¡ ¢XE¢V−a ¢Rm¡jz 25/2/09 a¡¢lM pL¡m 6 V¡l BHM 

q¡¢hmc¡l L¡j¡m h¡y¢n ¢c−m gmCe qCz Ae¤j¡e 7.30 V¡l pju 44 

l¡C−gm hÉ¡V¡¢mu−el fÐ¡u 150 Se ¢h¢XBl pq j¡QÑ L−l clh¡l q−m 

k¡Cz a¡−cl j−dÉ ¢pf¡q£ ®j¡Ù¹¡¢gS, ¢pf¡q£ eSl¦m, öL¥l Bm£, ¢pl¡S¤m, 

p¤l¢”a ®L ¢Q¢ez pL¡m 8 V¡l pju clh¡l q−m fÐ−hn L−l j¡T¡j¡¢T ÙÛ¡−e 

h¢pz ®L¡lBe ®amJu¡−al j¡dÉ−j clh¡l öl¦ q−m ¢X¢S pÉ¡l hš²hÉ ®cez 

X¡m i¡a LjÑp§Q£l Lb¡ h−mez X¡m i¡−al ¢hm ¢e−u ph¡l ¢ia−l e¡¢L 

®r¡i B−R ®pV¡ ¢a¢e ¢elpe Ll−he j−jÑ hš²hÉ ®cez hš²hÉ Qm¡L¡−m 
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h¡C−l HLV¡ në quz …¢ml nëz në ö−e ph¡C c¡¢s−u k¡uz ®c±s −cuz 

Ešl ¢c−Ll i¡‰¡ L¡Q ¢c−u ®hl q−u j¡W ¢c−u f¤L¥l f¡s q−u 44 l¡C−gm 

hÉ¡V¡¢mu−e k¡Cz Q¡l¢c−L …¢ml nëz 2ew ®jp ¢h¢ôw Hl 3 am¡−a E−W 

h−p ¢Rm¡jz 15/20 ¢j¢eVfl j¡C−L ®O¡oe¡ ö¢e ®L¡a ®b−L AÙ» pwNËq 

Ll−a hm¡ quz aMe 3 am¡ ®b−L Ae¤j¡e p¡−s 10V¡l pju j¤−M¡nfs¡ 

BDR ®f¡n¡L f¢l¢qa ®m¡L−cl (5/7 Se) Lb¡j−a¡ ®L¡u¡VÑ¡l N¡XÑ ®L¡a 

®b−L AÙ» ®eu¡l SeÉ k¡C ®c¢M ®L¡a i¡‰¡z f−l 24 l¡C−gm Hl ®L¡a 

®b−L HLV¡ l¡C−gm ¢e−u ®jp ¢h¢ôw Hl 5 am¡u k¡Cz p¡l¡l¡a AåL¡l 

f¤l£−a öd¤ ®N¡m¡…¢ml nëz 26/2/09 a¡¢lM pL¡−m 7.30 V¡l ¢c−L ®hl 

q−u ¢Qs¡ M¡Cz AÙ» Sj¡ ®ch¡l plL¡l£ B−c−nl Lb¡ ö¢ez ®L¡−a ¢N−u 

AÙ» Sj¡ ®cCz Ae¤j¡e ¢h−Lm 3 V¡l ¢c−L fÉ¡¾V J ®N¢” f−l BDR ®XÊp 

M¤−m ®g−m q¡pf¡a¡−ml ¢cL ¢c−u ®cu¡m Vf¢L−u ®hs£h¡d q−u 

®qj¡−uaf¤l h¡−p E−W h…s¡−a k¡Cz f−ll ¢ce Y¡L¡ B¢pz 3/3/09 

a¡¢l−M ®k¡Nc¡e L¢lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of  P.W.217  bears no substance to the 

offence as alleged against the appellant. He merely saw the 

appellant with arms which does not constitute any offence 

under Section 382 of the Penal Code. His testimony appears 

vague and unspecified and it finds no corroboration by any 

other witness. His reference of badge No. of as many as 8 BDR 

persons including the appellant appears tutored and unreliable. 

His solitary evidence can’t be based on. The confession of the 

appellant –‘15/20 ¢j¢eVfl j¡C−L ®O¡oe¡ ö¢e ®L¡a ®b−L AÙ» pwNËq Ll−a 

hm¡ quz aMe 3 am¡ ®b−L Ae¤j¡e p¡−s 10V¡l pju j¤−M¡nfs¡ BDR ®f¡n¡L 

f¢l¢qa ®m¡L−cl (5/7 Se) Lb¡j−a¡ ®L¡u¡VÑ¡l N¡XÑ ®L¡a ®b−L AÙ» ®eu¡l SeÉ 

k¡C ®c¢M ®L¡a i¡‰¡z f−l 24 l¡C−gm Hl ®L¡a ®b−L HLV¡ l¡C−gm ¢e−u ®jp 

¢h¢ôw Hl 5 am¡u k¡C ’also appears exculpatory in nature. He was 

compelled to take arms being threatened by the rebellions. 

From 164 statement it appears that he was taken on remand for 

9(nine) days and apparently it is no more but a product of 
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torture. P.W. 370, the confession recording Magistrate failed to 

certify to its voluntariness. It is neither voluntary nor true and it 

can’t be considered as evidence.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.217 is the eye witnesses to the occurrence. He 

identified  the appellant with his badge No. In his cross-

examination he also identified him with his Battalion No. as he 

hailed from 44 Battalion. He saw the appellant with arms and to 

move towards Darbar on firing. It is clear from his evidence 

that the appellant took up arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears inculpatory and it finds 

corroboration by the evidence of P.W.217. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion or by way of undue influence. 

Mere taking on remand does not render the confession in 

voluntary. The confession recording Magistrate P.W.364 also 

certified it as voluntary. His confession being voluntary and 
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true can also be based for conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Sepoy Abdur Rahman (C.S.A.681) 

stated in his confessional statement- 

“2ew ®jp ¢h¢ôw Hl 3 am¡−a E−W h−p ¢Rm¡jz 15/20 ¢j¢eVfl j¡C−L 

®O¡oe¡ ö¢e ®L¡a ®b−L AÙ» pwNËq Ll−a hm¡ quz aMe 3 am¡ ®b−L 

Ae¤j¡e p¡−s 10V¡l pju j¤−M¡nfs¡ BDR ®f¡n¡L f¢l¢qa ®m¡L−cl 

(5/7 Se) Lb¡j−a¡ ®L¡u¡VÑ¡l N¡XÑ ®L¡a ®b−L AÙ» ®eu¡l SeÉ k¡C ®c¢M 

®L¡a i¡‰¡z f−l 24 l¡C−gm Hl ®L¡a ®b−L HLV¡ l¡C−gm ¢e−u ®jp 

¢h¢ôw Hl 5 am¡u k¡Cz p¡l¡l¡a AåL¡l f¤l£−a öd¤ ®N¡m¡…¢ml nëz 

26/2/09 a¡¢lM pL¡−m 7.30 V¡l ¢c−L ®hl q−u ¢Qs¡ M¡Cz AÙ» Sj¡ 

®ch¡l plL¡l£ B−c−nl Lb¡ ö¢ez ®L¡−a ¢N−u AÙ» Sj¡ ®cCz” 

 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.217 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 217 provides direct 
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evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 217 deposed- 

“Avwg `ievi nj †_‡K †ei n‡q b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i 

ˆmwbK jvB‡b hvIqvi c‡_ 54794 wmcvnx knx`, 71501 wmcvnx Kvgvj, 

72161 wmcvnx iwk`, 72504 wmcvnx wec −e 77169 wmcvnx Av‡bvqvi 

72330 wmcvnx wicb 79331 wmcvnx Avt ingvb 50316 bv‡qK nvwZg 

mn A‡bK‡K mk ¿̄ Ae ’̄vq †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.682 Naik/50316 Md. Hatem Ali. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.217 Lance Naik Abdul Wadud Khandaker 

P.W. 334 A.K.M. Emdadul Haque, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.217 Lance Naik Abdul Wadud Khandaker deposed 

that on 25.02.2009 he was in Darbar. A BDR person attempted 

to assault D.G. with arms but he was detained and disarmed. At 

that instance many BDR personnel came out from Darbar. He 

also came out from Darbar and took shelter in the field of Noor 

Mohammad School. Later on, on his way to Line he came to see 

54794 Sepoy Shahid, 71501 Sepoy Kamal, 72161 Sepoy Rashid, 

72504 Sepoy Biplob, 77169 Sepoy Anowar, 72330 Sepoy 

Ripon, 79331 Sepoy Abdur Rahman, the appellant 50316 Naik 

Hatem and many others with arms. He saw many of them to 

move towards Darbar by making fire.  

 In cross-examination on behalf of the Appellant, he stated 

that he reached at Noor Mohammad School at 9.35/40 A.M. He 

left Darbar at 9.35 A.M. D.G. asked not to leave Darbar at 9.25 

A.M. He denied the suggestion that he left Darbar denying the 

order of D.G. He can’t say whether he happened to meet with the 

Appellant Ripon after the occurrence. He can’t say the father’s 
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name of the Appellant. He denied the suggestion that he did not 

see the Appellant with arms.  

 P.W.334 A.K.M. Emdadul Haque, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

04.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 434 and his 

signature 434/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he can’t say who recorded the case No. He did not scribe 

the case No. referred therein. The appellant did not complain of 

any torture. He was remand for 9 days. The appellant was kept 

in chamber but there no reference of it. He sent the appellant in 

the jail at 5.30. He denied the suggestion that he did not follow 

provisions  of 164/364 in recording the statement and that the 

appellant did not make any confession. 

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.04.2009 and taken on 

remand for 9 days. He denied the suggestion that he took the 
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appellant on remand once again due to making no confession. 

He examined P.W.217 on 01.04.2009. He was aware of the 

demands. He deposed before him he sustained injury and took 

shelter in Noor Mohammad School and thereafter he came to 44 

Battalion. He deposed before him that he saw the appellant on 

his way to Line. He denied the suggestion that the way of 44 

battalion runs from the gate of school.  

The confessional statement of the appellant Md. Hatem 

Ali (C.S.A.682), runs as under- 

“MZ 25/2/09 Bs Zvwi‡L Avwg mKvj 8.40 Uvi mgq `ievi n‡j hvB| 

`iev‡ii gvSvgvwS RvqMvq ewm| 9.00 Uvi w`‡K `ievi ïiæ nq| †KvivY 

†ZjvIqvZ nevi ci wW wR mv‡ne e³e¨ †`qv ïiæ K‡ib| Zvi e³e¨ 

PjvKv‡j Abygvb 9.15 Uvi w`‡K ¸wji kã cvB| mevB Zvovû‡ov K‡i 

†ei n‡Z ïiæ K‡i| Avwg †`Š‡o †ei n‡q Avm‡Z _vK‡j GKRb 

gy‡Lvkavix we.wW.Avi Gm.Gg wR nv‡Z wb‡q Avgv‡K jvB‡b †h‡Z wb‡la 

K‡i Ges †Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| Avwg KviY Rvb‡Z PvB‡j e‡j Avi 

GKUv K_v ej‡j ¸wj K‡i w`e| Gici Avwg Zvi cvk KvwU‡q d¨vwgwj 

†KvqvU©v‡ii wcQ‡b hvB| Gi wKQz¶b ci gy‡Lvkavix wewWAvi‡`i Mvwo‡Z 

P‡o gvB‡K ej‡Z ïwb †h, hvi Kv‡Q A ¿̄ cvIqv hv‡e bv Zv‡K ¸wj Kiv 

n‡e| Zviv †cvkvKavix mevB‡K A ¿̄ wb‡Z e‡j| Gi ci f‡q Avwg Avav 
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N›Uv c‡i Avgv‡`i 44 e¨v‡Uwjq‡bi †Kv‡Z hvB| †mLv‡b ‡Kvb A ¿̄ bv 

†c‡q 24 ivB‡djm e¨v‡Uwjq‡bi †Kv‡Z hvB| †mLv‡b GKwU ivB‡dj 

cvB| H ivB‡d‡ji wbivcËv Pvwe wQj bv|  ¸wj cvB bvB| H ivB‡dj 

wb‡q Avevi d¨vwgwj †KvqvU©v‡ii †cQ‡b hvB| †mLv‡b mvivw`b KvUvB| 

Pvicv‡k ¸wji kã ïb‡Z cvB|  mÜ¨v 7.00 Uvi w`‡K m`i ivB‡dj 

e¨v‡Uwjq‡bi †g‡m wM‡q Lvbv LvB| cybivq d¨vwgwj †KvqvU©v‡ii wcQ‡b 

hvB| †mLv‡b mvivivZ _vwK| ciw`b 26/2/09 Bs ZvwiL †ejv 

1.00/1.30 Uvi w`‡K gvB‡K ïb‡Z cvB †h, gvbbxq cÖavbgš¿x mvaviY 

¶gv †Nvlbv K‡i‡Qb| Gici Avwg A ¿̄Uv †Kv‡Z Rgv w`‡q Avwm| Zvici 

Avgv‡`i ˆmwbK jvB‡b wM‡q †Mvmj K‡i †ió †bB| Avav N›Uv ci †`wL 

‡h, e¨viv‡K †Kvb †jvK bvB| gvB‡K ïwb †h, †mbvevwnbx fvix A ¿̄ wb‡q 

Avm‡Z‡Q| Avcbviv ‡h †hfv‡e cv‡ib P‡j hvb| Gici Avwg wmwfj 

†Wª‡m †WBix dv‡g©i †`qvj Uc wK‡q †ei n‡q hvB| GKUv wm,Gb,wR fvov 

K‡i 1 bs wgicyi kvnAvjx gvRv‡i hvB| wUwf‡Z †Nvlbv  ï‡b 01/3/09 

Bs Zvwi‡L wcjLvbvq †hvM`vb Ki‡Z Avwm| 03/3/09 Bs ZvwiL Avgv‡K 

wcjLvbvi wfZ‡i †bq| MZ 25/4/09 Bs Zvwi‡L Avgv‡K wcjLvbv †_‡K 

†MÖdZvi K‡i| hv mZ¨ Rvwb ZvB ejjvg|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W. 217 bears no substance to the 

aforesaid offence as alleged against the appellant. He merely 

saw the appellant with arms. He did not mention when and 

where he saw the appellant. His testimony appears vague and 

unspecified and it finds no corroboration by any other 

witnesses. His solitary evidence appears unworthy of credit. 

The confession of the appellant- ‘Zviv †cvkvKavix mevB‡K A ¿̄ wb‡Z 

e‡j| Gi ci f‡q Avwg Avav N›Uv c‡i Avgv‡`i 44 e¨v‡Uwjq‡bi †Kv‡Z hvB| 

†mLv‡b ‡Kvb A ¿̄ bv †c‡q 24 ivB‡djm e¨v‡Uwjq‡bi †Kv‡Z hvB| †mLv‡b GKwU 

ivB‡dj cvB| H ivB‡d‡ji wbivcËv Pvwe wQj bv|  ¸wj cvB bvB’ appears 

exculpatory in nature. He was compelled to take arms being 

threatened. Both the P.Ws. 334, the Magistrate and 654, the 

investigation officer admitted that the appellant was taken on 
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remand for 9(nine) days. It is apparent that his confession is no 

more but a product of torture. P.W. 334 also failed to certify to 

its voluntariness. It finds no corroboration by any other 

evidence. The confession of the appellant not being true and 

voluntary it can’t be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.217 is the eye witnesses to the occurrence. He 

identified the appellant with his badge No. He saw the appellant 

with arms and to move towards Darbar on firing. He reiterated 

in his cross-examination to see the appellant with arms. It is 

clear from his evidence that he took up arms by plundering kote 

and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant appears evasive but 

inculpatory in nature and it finds corroboration by the evidence 

of P.W.217. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. The confession recording Magistrate 

P.W.334 also certified it as voluntary. His confession being 
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voluntary and true it can solely be based for conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Naik Md. Hatem Ali (C.S.A. 682) 

stated in his confessional statement– 

“Gici Avwg Zvi cvk KvwU‡q d¨vwgwj †KvqvU©v‡ii wcQ‡b hvB| Gi 

wKQz¶b ci gy‡Lvkavix wewWAvi‡`i Mvwo‡Z P‡o gvB‡K ej‡Z ïwb †h, 

hvi Kv‡Q A ¿̄ cvIqv hv‡e bv Zv‡K ¸wj Kiv n‡e| Zviv †cvkvKavix 

mevB‡K A ¿̄ wb‡Z e‡j| Gi ci f‡q Avwg Avav N›Uv c‡i Avgv‡`i 44 

e¨v‡Uwjq‡bi †Kv‡Z hvB| †mLv‡b ‡Kvb A ¿̄ bv †c‡q 24 ivB‡djm 

e¨v‡Uwjq‡bi †Kv‡Z hvB| †mLv‡b GKwU ivB‡dj cvB| H ivB‡d‡ji 

wbivcËv Pvwe wQj bv|  ¸wj cvB bvB| H ivB‡dj wb‡q Avevi d¨vwgwj 

†KvqvU©v‡ii †cQ‡b hvB| †mLv‡b mvivw`b KvUvB| Pvicv‡k ¸wji kã 

ïb‡Z cvB|  mÜ¨v 7.00 Uvi w`‡K m`i ivB‡dj e¨v‡Uwjq‡bi †g‡m wM‡q 

Lvbv LvB| cybivq d¨vwgwj †KvqvU©v‡ii wcQ‡b hvB| †mLv‡b mvivivZ 

_vwK| ciw`b 26/2/09 Bs ZvwiL †ejv 1.00/1.30 Uvi w`‡K gvB‡K 

ïb‡Z cvB †h, gvbbxq cÖavbgš¿x mvaviY ¶gv †Nvlbv K‡i‡Qb| Gici 

Avwg A ¿̄Uv †Kv‡Z Rgv w`‡q Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.334 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 217 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the condemner/appellant. P.W. 217 provides 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 217 deposed-  

‘Avwg `ievi nj †_‡K †ei n‡q b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i 

ˆmwbK jvB‡b hvIqvi c‡_ 54794 wmcvnx knx`, 71501 wmcvnx Kvgvj, 72161 

wmcvnx iwk`, 72504 wmcvnx wec−e 77169 wmcvnx Av‡bvqvi 72330 wmcvnx 

wicb 79331 wmcvnx Avt ingvb 50316 bv‡qK nvwZg mn A‡bK‡K mk ¿̄ 

Ae ’̄vq †`wL| A‡bK‡K ¸wj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.688 Sepoy/66800 Md. Hedayet 

Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 128 Lance Naik Md. Zahidul Islam 

P.W.437 Naik Rustam Ahmed and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.128 Lance Naik Md. Jahidul Islam  deposed that on 

25.02.2009 at about 8.40A.M. he went to Darber with Mr. Col. 

Anisuzzaman and thereafter he waited in the Parade ground with 

vehicle. At about 9.25 A.M. he heard of firing and came to see 

some persons running by the side of road beside swimming pool. 

Some people kicked on the vehicle and caused damage to the 

vehicle. He contacted with Col. Anisuzzaman over mobile 

No.01714989550. Col. Anisuzzaman asked him to take shelter in 

a safe place with vehicle. When he moved with the vehicle Maj. 

Khaled availed his vehicle and he dropped Maj. Khaled in his 

residence and thereafter he came back to M.T. garage and 

thereafter took shelter in M.T. garage. Therefrom at about 

11.00A.M he came to see 58209 Sepoy Mofiz to make blank fire 
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with S.M.G and he asked all to come down. Being afraid he took 

shelter in the toilet on the 2nd floor. At about 1.00 A.M. he came 

out from the toilet and moved towards Barak. On the way, he 

came to hear that none would be spared if anybody remains 

without arms. He came back to Barak and at about 5.00 P.M. he 

came to see 72148 Sepoy Jamal to enter into his room with arms 

but after wards he left him. At about 12/1.00 hours on the night 

he came down and found 67143 Sepoy Rafiqul with rifle in his 

hand. On 26.02.2009 at about 9.00 A.M. he went to mess and 

found there 67026 Sepoy Habibur with pistol. He did not find 

anything in the mess and thus came back to Barak. At about 

11.00 A.M. he came to see the appellant 66800 Sepoy Hedayet 

to enter into his room with pistol.  

In cross-examination on behalf of the appellant, he stated 

that he cannot say whether life jacket is used in water. S.I. Salim 

asked him before Kaher Akanda. He cannot say whether S.I. 

Salim was in charge of Narshingdi district on 30.08.2009. On 

26.02.2009 he left Peekhana crossing over the wall. He did not 

hear any miking. He denied the suggestion that he was one of the 

rebellions. He reiterated that he himself see Hedayet.  
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P.W. 437  Naik  Rustum Ahmed deposed that on 

25.02.2009 he had is duty on mike in Darber. Darber stated at 

9.00 A.M. He heard firing outside Darber. He came to see BDR 

person to leave Darber. He left Darber and came sector. He 

heard further firing. Thereafter, he went o gate No.1 and took 

shelter in the Mosque of the hospital. At evening he came back 

to sector. On the following day i.e. on 26.02.2009 he came to see 

Sepoy Sekandar Sorab, Imdadul Hoque, Rajkumar, Sepoy 

Hedayet and NSub A. Kashem and many other with arms. They 

were saying that until they succeed to kill the army officers their 

battle will. He left Peekhana on 26.02.2009 at 3.00 P.M, through 

gate No.1. 

In cross-examination on behalf of the appellant, he stated 

that his residence at Hazaribag beside gate No.1. On the night 

following the day 25.02.2009 he was with uniform and he had 

no talk with anyone during that time. He came to know of arrival 

of Home Minister on the night. Signal sector and work shop 

remained in the same building. In the lab there were signal 

equipment’s. The key of the lab was in his custody. Nobody took 

key of lab from him. He did not try to go to his residence on 
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25.02.2009. He denied the suggestion that he had participation in 

the rebellion and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  the appellant was arrested on 23.06.2009 and taken on 

remand for 12 days. P.W.128 deposed before him on 

30.08.2009. S.I. Salim recorded his statement. He was not the 

I.O. P.W.128 was the runner of director Col. Anisuzzaman. He 

went to RPU at 9.25. On 25-26.02.2009 he moved at different 

places. He used mobile phone. He did not seize any mobile 

phone and call list. On 30.08.2009 he himself and S.I. Salim 

investigated the case. P.W.128 hailed from Sadar Battalion. The 

appellant was attached with operation sector. He did not find 

any paper of attachment. He denied the suggestion that he 

created the statement of P.W.128. P.W. 437 did not depose 

before him when he went to Soinik mess. He denied the 

suggestion that he deposed falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/411/341 of the Penal Code and trial 
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Court in consideration of the evidence on record found him 

guilty of the offences under Sections 382 and sentenced him 

10(ten) years and a fine of Tk.50,000/- in default 2 (two) years 

more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 128 and 437 don’t constitute 

any offence under Section 382 of the Penal Code as alleged 

against the appellant. They merely claim to see the appellant 

with arms on the following day on 26.02.2009. Mere holding 

arms does not constitute the offence as alleged. The evidence of 

P.W.437 also appears vague and unspecified. He did not 

specify when and where he saw the appellant. He admits in his 

cross-examination that his residence was adjacent to gate No. 1. 

If he could succeed to reach near at gate No. 1 on 25.02.2009 

and took shelter in the mosque, his return afterwards to sector, 

in view of the facts and circumstances of the case, appears 

unreliable. The evidence of the prosecution witnesses appears 

unreliable and unworthy of credit.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 128 and 437 are the eye witnesses to the 

occurrence and they saw the appellant with arms. From their 

evidence it is clear that the appellant took away arms by 

plundering kote and it bears substance to the offence under 

Section 382 of the Penal Code. P.W. 125 duly identified the 

appellant with his badge No. The identification of the Appellant 

by P.W. 437 remains unchallenged in cross-examination on 

behalf of the appellant. The evidence of prosecution witnesses 

thus appears reliable, credible, trustworthy and can be relied on.   

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws.128 and 437 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 128 and 437 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 128 deposed- 
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‘26/2/09 mKvj 9 Uvq cwi`ßi †g‡m hvB I †`L‡Z cvB 67026 

wmcvnx nvweeyi‡K wc Í̄jmn| †g‡Q wKQy bv †c‡q jvB‡b P‡j Avwm| 11 NwUKvq 

66800 wmcvnx †n`v‡qZ‡K wc Í̄jmn Avgvi iæ‡g G‡m NyivNywi K‡i|’ 

P.W. 437 deposed-  

‘c‡ii w`b 26/2 mKv‡j ˆmwbK †g‡Q wmcvnx †mKv›`vi †Qvnive, Bg`v ỳj 

nK, ivRKzgvi wmcvnx †n`v‡qZ I bvt my‡e`vi Avt Kv‡kg mn A‡bK‡K A ¿̄ mn 

†`wL| Zviv ej‡ZwQj †mbv Awdmvi‡`i nZ¨v bv Kiv ch©šÍ Zv‡`i hy× Pj‡e|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.698 Sepoy/77499 Md. Roton Meah.  
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Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.18 Habilder Sree Brozo Gopal 

P.W.357 Md. Shahadot Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.18 deposed that on 25.02.2009 he attended Gualf 

ground at 6.00 A.M. At about 9.30 A.M. he heard of firing and 

when firing was gradually increasing all Sepoys stopped 

working and left the ground. He also came out therefrom and 
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took shelter in central quarter guard and remained there for 3/4 

hours. Through window he came to see Sepoy Jafur Ali, Abdur 

Rahman, Sepoy Jahangir of 24 Battalion and some others being 

armed were moving towards officers quarter with excited 

mood. They caused damage and set fire to the vehicles there. 

Afterwards he took shelter on the 2nd floor of his 24 battalion. 

From varanda of 24 battalion he came to see the Sepoy 

Moniruzzaman of 42 Battalion, Sepoy Mollik, Sepoy Tariqul 

Islam, Sepoy Ahasan Habib, Sepoy Ismail Sarker, Sepoy Babul 

Mia, Signalman Farque Hossain, Sepoy Haider, Lance Naik 

Sepoy Fazlur Rahman of 24 Battalion. The appellant Sepoy 

Ratan of 15 battalion with arms and to make firing.  

 In cross-examination on behalf the appellant, he stated 

that the office of 24 Battalion stoods in front of guard room. In 

the Line there were trees at a distance 10/20 cubits. He 

reiterated that he deposed against the appellant Raton whom he 

saw.  

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

08.06.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 602 and his 

signature 602/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was placed before him at 3.00 P.M. he sent 

him to jail at 6.00 P.M. Column No.2 has not been .............. 

The confessional statement of the appellant Sepoy Md. 

Roton Meah (C.S.A.698), runs as under- 

“Avwg 15 ivB‡dj e¨vUvwjqb jvB¶vsQwo ev›`ieb n‡Z UvÆy †kv 

Abyôv‡bi Rb¨ MZ Bs 10/1/09 Zvs we.wW.A¡l m`i `ßi wcjLvbvq 

Avwm| 24/2/09 Zvs cÖexbgš¿xi c¨v‡iW †`Lvi Rb¨ wQjvg| mÜ¨v 6.00-

10.00 NwUKv chš—© UvÆy †kv wcwU c¨v‡iW Gi †mwgdvBbv‡j Ask wbB| 

Abyôvb †k‡l jvB‡b wd‡i Avwm| 25/2/09 Zvs mKv‡j Nyg ‡_‡K D‡V 

bv¯—v Kwi| Abygvb 9Uvi w`‡K †Mvmj Kivi Rb¨ hvB| GB mgqB nVvr 

¸wji kã ïb‡Z cvB| gvby‡li wPrKvi ïwb| †Mvmj †k‡l ª̀“Z jvB‡b 

wd‡i Avwm| Gi g‡a¨ jvB‡bi mvg‡b wPrKvi I cvMjv evwki kã ïb‡Z 

cvB| wPrKvi K‡i e‡j †h jvB‡b †Kvb ˆmwbK _vK‡e bv| Lvwj nv‡Z 

†Kvb ˆmwbK‡K cvIqv †M‡j ¸wj K‡i nZ¨v Kiv n‡e| GK_v ï‡b Agiv 

jvB‡b hviv wQjvg Zviv mevB †cvlvK cwi Ges jvB‡b Ae ’̄vb Kwi| G 

mgq †Mvjv¸wj †e‡o hvq Ges G‡jvcv_vwi fv‡e Gw`K †mw`K n‡Z ¸wj 
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Avm‡Z _v‡K| jvB‡b _vKv wbivc` bq †f‡e wb‡P †b‡g Avwm| A‡b‡Ki 

nv‡Z A ¿̄ †`L‡Z cvB| gy‡L Kvco evav ỳB Rb AÁvZ †cvlvKavix G‡m 

Avgvi nv‡Z A ¿̄ bvB †Kb wRÁvmv K‡i| Avwg GB BDwb‡Ui bq| Avgvi 

A ¿̄ bvB| Avgv‡K gviai K‡i| Avgv‡K A ¿̄ ZvK K‡i †KvqvUvi Mv‡W© 

wb‡q hvq| †mLvb †_‡K Avgv‡K GgwU Gm Gg wR I g¨vMwRb †`q| e‡j 

A ¿̄ nv‡Z bv _vK‡j Gici ¸wj Ki‡ev| Avwg 24 e¨vUvwjq‡bi †gm 

GjvKvq Avwm| wb‡PB _vwK| iv‡Î wiwµ‡mkb i“‡gi Qv‡`i Dci cvwbi 

U¨vs‡Ki cv‡k jywK‡q _vwK| 26/2/09Bs Zvs mKv‡j bv¯—v Kwi| mKvj 

9.00Uvi w`‡K gvB‡K A ¿̄ Rgvi K_v ïwb| Avwg A ¿̄ †K› ª̀xq †KvqvUvi 

Mv‡W© Rgv †`B| Gici †_‡K Avwg jvB‡bB wQjvg| †mLvb †_‡K 

31/5/09 Zvs Avgv‡K †MÖdZvi K‡i| ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.18 does not bear any substance 

to the offence under Section 382 of the Penal Code as alleged 

against the appellant. His evidence appears vague and 

unspecified. He claims to see the appellant with arms but there 

is no specification when and where he saw the appellant. Such 

vague and unspecified evidence does not inspire any 

confidence. The confession of the appellant-‘ gy‡L Kvco evav ỳB 

Rb AÁvZ †cvlvKavix G‡m Avgvi nv‡Z A ¿̄ bvB †Kb wRÁvmv K‡i| Avwg GB 

BDwb‡Ui bq| Avgvi A ¿̄ bvB| Avgv‡K gviai K‡i| Avgv‡K A ¿̄ ZvK K‡i 

†KvqvUvi Mv‡W© wb‡q hvq| †mLvb †_‡K Avgv‡K GgwU Gm Gg wR I g¨vMwRb 

†`q| e‡j A ¿̄ nv‡Z bv _vK‡j Gici ¸wj Ki‡ev’ appears exculpatory in 

nature. He took up arms being threatened. P.W. 654 admits that 

the appellant was taken on remand for 8(eight) days at two 

times. It is apparent that his confession is no more but a product 

of torture. P.W.357, the confession recording Magistrate also 

failed to certify to it’s voluntariness. It finds no corroboration. 

The confession of the appellant is neither voluntary nor true and 
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it can’t be taken into consideration as evidence against the 

appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.18 is the eye witness to the occurrence and he saw the 

appellant with arms. He identifies the appellant as of 24 

Battalion. His evidence could not be assailed or shaken by way 

of cross-examination on behalf of the appellant. From his 

evidence it is clear that he took away arms by plundering kote 

and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant appears evasive but 

inculpatory in nature. The confession recording Magistrate, 

P.W.357 duly certified it as voluntary. Although the appellant 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. There is no legal bar to consider it as 

evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 



 

 

8812 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Roton Meah 

(C.S.A.698) stated in his confessional statement- 
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‘Avgv‡K A ¿̄ ZvK K‡i †KvqvUvi Mv‡W© wb‡q hvq| †mLvb †_‡K Avgv‡K 

GgwU Gm Gg wR I g¨vMwRb †`q| e‡j A ¿̄ nv‡Z bv _vK‡j Gici ¸wj 

Ki‡ev| Avwg 24 e¨vUvwjq‡bi †gm GjvKvq Avwm| wb‡PB _vwK| iv‡Î 

wiwµ‡mkb i“‡gi Qv‡`i Dci cvwbi U¨vs‡Ki cv‡k jywK‡q _vwK| 

26/2/09Bs Zvs mKv‡j bv¯—v Kwi| mKvj 9.00Uvi w`‡K gvB‡K A ¿̄ 

Rgvi K_v ïwb| Avwg A ¿̄ †K› ª̀xq †KvqvUvi Mv‡W© Rgv †`B|’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 18 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 18 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 
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P.W. 18 deposed- 

‘eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx gwj−K ZvwiKzj 

Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, wmcvnx eveyj wgqv, 

wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, j¨vÝ bv‡qK wmMbvj dRjyi 

ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx gwbi“¾vgvb, 15 e¨vUvwjq‡bi wmcvnx 

iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj el©b K‡i I wPrKvi K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.701 Lance Naik /54793 Md. Nasir 

Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.401 Lance Naik Md. Manik Meah 

P.W.333 Mohammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.401 LNK. Md. Manik Miah deposed that on 

25.02.2009 he went to Darber. After commencement of Darber 
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two Sepoys pointed arms. The officers detained one and other 

one ran away. There happened disorder and the BDR personnel 

were leaving Darber. He also left Darber and moved towards 

Barak. On the way, he came to see vehicles from the Parade 

ground were taking out speedily. Azim Patwary took away the 

vehicle of the commander. In the Barak some BDR personnel 

were abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see 74911 Shafiul, 

the appellant 54793 Nasir, 67569 Bulbul, 74730 Faijulah, 

74274 Ajaher, 77525 Sepoy Mamun, 54815 Jahangir, 67660 

Anowar and some others to hold arms and to make firing. They 

were looking for army officers. He came to see many BDR 

personnel to make firing beside canteen. He came back to the 

Barak. On 27.02.2009 at the instruction of police he went to the 

hospital.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he moved with the rebellions. From his bed 

he tried to guess everything. He found many persons with 

agitated mood. He denied the suggestion that from the bed of 
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Barak mess nothing could be viewed. Azim Patwary was driver 

and runner of commanding officer. He cannot say whether Azim 

Patwary was in the M.T. room. He denied the suggestion that he 

deposed falsely. 

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 04.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

407 and his signature 407/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.06.2009 and placed before 

him from CID on 04.06.2009. There is no reference how long 

he was in custody and that of using additional pages. He denied 

the suggestion that he did not follow the provisions of law in 

recording the statement of the appellant and that he obtained the 

signature of the appellant on blank paper  and that the statement 

of the appellant was obtained under oppression and that the 

appellant showed him medical certificate.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that  the appellant was arrested on 31.05.2009 and taken on 

remand for 5 days. He denied the suggestion that he obtained 

164 statement of the appellant under oppression.  

The confession of the appellant Lance Naik Md. Nasir 

Uddin (C.S.A.701), runs as under- 

“ A¡¢j Na 15/12/1988 p¡−m ¢h ¢X A¡−l ¢pf¡q£ f−c ®k¡Nc¡e L−l  

h¡Ca¥m C‹a, Q–NË¡−j 6j¡p fÐ¢nrZ ®n−o 24 l¡C−gm hÉ¡V¡¢mu¡e 

m¡mj¢elq¡−V hcm£ qCz Hlfl ¢h¢iæ pju ¢h¢iæ S¡uN¡u Q¡L¥l£ L¢lu¡ 

2005 p¡−m A¡j¡l hÉ¡V¡¢mu¡e Y¡L¡u hcm£ qCz A¡¢j HLSe L¥¢Ù¹ 

®M−m¡u¡l Hhw haÑj¡−e A¡¢j Y¡L¡u LjÑla A¡¢Rz ¢h¢XA¡l pç¡q Efm−rÉ 

j¡ee£u fÐd¡ej¿»£ ¢hNa  24/02/2009, a¡¢l−M ¢h¢XA¡l ®qX ®L¡u¡VÑ¡−l 

A¡−pz A¡¢j cnLÑ ¢q−p−h Ae¤ù¡−e q¡¢Sl ¢Rm¡jz ¢h ¢X A¡l pç¡q 

Efm−rÉ A¡¢j V¡V¤É−n¡l ¢f¢V f¡¢VÑ−a AwnNËqZ L¢lz Na 25/02/2009 

a¡¢lM pL¡−m 24 l¡C−gm hÉ¡V¡¢mu¡®el 2ew m¡C−el a«a£u am¡u ¢Rm¡jz 

I¢ce pL¡m 9.30 ¢j¢e−Vl pju ¢fmM¡e¡l clh¡l qmpq ¢h¢iæ S¡uN¡u 

fÐQ¤l ®N¡m¡…¢ml në öe−a f¡Cz A¡¢j aMe h¡l¡¾c¡u ¢N−u ®c¢M 10/15 

Se ¢h ¢X A¡l SJu¡e j¤−M l¢‰e L¡fs ®hy−d ®L¾cÊ£u ®L¡−al ¢c−L 

A¡¢p−a¢Rm, A¡¢j aMe hÉ¡l¡−L b¡¢Lz h¡C−l aMe fÐQä ®N¡m¡…¢m q¢µRm 

pL¡m Ae¤j¡e 10.15 ¢Lwh¡ 10.20 O¢VL¡l ¢c−L 10/12 Se pn¿» ¢h ¢X 
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A¡l SJu¡e A¡j¡−cl hÉ¡l¡−Ll e£−Q A¡¢pu¡ gy¡L¡ …¢m L−lz Iph 

SJu¡e−cl ph¡l j¤M L¡f−s hy¡d¡ ¢Rm h−m ¢Qe−a f¡¢l e¡Cz hÉ¡l¡−L b¡L¡ 

ph¡C−L a¡l¡ AÙ» q¡−a −eu¡l SeÉ h−mz A¡¢j h¡dÉ q−u ®f¡o¡L f−s e£−Q 

®e−j  A¡¢p Hhw 44 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V Hp, Hj, 

¢S (h¡V ew #130) Hhw jÉ¡N¢Se ®b−L 10 l¡Eä …¢m ®eCz A¡¢j AÙ» 

¢eu¡ HL¡ Ai¡uleÉ l¡C−gm ú¡u¡l Hhw f¡−nÄÑ f¡¢el f¡−Çf AhÙÛ¡e L¢lz 

A¡¢j p¡l¡¢ce HL¡ ®pM¡−e AÙ»pq AhÙÛ¡e L¢l Hhw 26/02/2009 a¡¢lM 

12.00 O¢VL¡l pju AÙ» Sj¡ c¡−el ¢e−cÑn ®f−u Ae¤j¡e 12.30O¢VL¡l 

pju 44 l¡C−gm hÉ¡V¡¢mu−el ®L¡−al p¡j−e AÙ» J …¢m  ®l−M hÉ¡l¡−L 

Q−m k¡Cz®hm¡ Ae¤j¡e 15.00 O¢VL¡l pju j¡C−L ®O¡oe¡ öe−a f¡C ®k, 

¢fmM¡e¡l A¡−nf¡−nl 3 ¢L−m¡¢jV¡−ll j−dÉ ®L¡e ®m¡L b¡L−he¡z HC 

®O¡oe¡ öe ®XCl£ g¡jÑ pwmNÀ ®cu¡m VfL¡Cu¡ h¡¢ql qCu¡ A¡¢j Ešl¡l 

A¡Sjf¤−l A¡j¡l i¡C S¡q¡‰£l A¡m−jl h¡p¡u k¡Cz ¢V¢i−a −O¡oe¡ ö−e 

1/3/09 a¡¢lM ¢fmM¡e¡l 4 eðl ®N−V A¡¢j ¢l−f¡VÑ L¢l Hhw 3/03/09 

a¡¢lM A¡j¡−cl−L ¢h,¢X,Bl pcl cç−ll ¢ial ®Y¡L¡uz ¢hNa 1/6/09 

a¡¢lM ¢fmM¡e¡ ®b−L ¢p ¡C ¢X f¤¢mn A¡j¡−L ®NËga¡l L−lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 
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on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.401 does not bear any 

substance as to the offence under section 382 of the Penal Code 

as alleged against the appellant. He saw the appellant to make 

firing with arms. Mere holding arms does not constitute any 

offence as alleged.  His evidence also appears vague and 

unspecified. He did not mention when and where he saw the 

appellant. His testimony finds no corroboration by any other 

witness and thus it lacks credibility. Moreover, his reference of 

badge No. of as many as 10 BDR personnel including the 

appellant appears tutored and unreliable. The confession of the 

appellant-‘10/12 Se pn¿» ¢h ¢X A¡l SJu¡e A¡j¡−cl hÉ¡l¡−Ll e£−Q A¡¢pu¡ 

gy¡L¡ …¢m L−lz Iph SJu¡e−cl ph¡l j¤M L¡f−s hy¡d¡ ¢Rm h−m ¢Qe−a f¡¢l 

e¡Cz hÉ¡l¡−L b¡L¡ ph¡C−L a¡l¡ AÙ» q¡−a −eu¡l SeÉ h−mz A¡¢j h¡dÉ q−u 

®f¡o¡L f−s e£−Q ®e−j  A¡¢p Hhw 44 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V 
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Hp, Hj, ¢S (h¡V ew #130) Hhw jÉ¡N¢Se ®b−L 10 l¡Eä …¢m ®eC’ appears 

exculpatory in nature. He took up arms being threatened. P.W. 

654, the investigation officer admits that the appellant was 

taken on remand for 5(five) days. It is apparent that his 

confession was obtained under coercion or undue influence. 

P.W. 333, the confession recording Magistrate also failed to 

certify to it’s voluntariness. The confession of the appellant not 

be true and voluntary it can’t be taken into consideration as 

evidence 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.401 is the eye witness to the occurrence. He saw the 

appellant with arms and identified him properly with his 

regiment No. His solitary evidence being credible, reliable and 

trustworthy bears substance. The confession of the appellant 

also appears inculpatory. His confession of taking of arms finds 

corroboration by the evidence P.W.401 and bears substance to 

his offence under Section 382 of the Penal Code. Although he 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 
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influence. P.W.333, the confession recording Magistrate also 

certified his confession as voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 



 

 

8830 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Lance Naik Md. Nasir Uddin 

(C.S.A.701) stated in his confessional statement- 

“h¡C−l aMe fÐQä ®N¡m¡…¢m q¢µRm pL¡m Ae¤j¡e 10.15 ¢Lwh¡ 10.20 

O¢VL¡l ¢c−L 10/12 Se pn¿» ¢h ¢X A¡l SJu¡e A¡j¡−cl hÉ¡l¡−Ll e£−Q 

A¡¢pu¡ gy¡L¡ …¢m L−lz Iph SJu¡e−cl ph¡l j¤M L¡f−s hy¡d¡ ¢Rm h−m 

¢Qe−a f¡¢l e¡Cz hÉ¡l¡−L b¡L¡ ph¡C−L a¡l¡ AÙ» q¡−a −eu¡l SeÉ h−mz 

A¡¢j h¡dÉ q−u ®f¡o¡L f−s e£−Q ®e−j  A¡¢p Hhw 44 l¡C−gm 

hÉ¡V¡¢mu¡−el ®L¡a ®b−L 01 ¢V Hp, Hj, ¢S (h¡V ew #130) Hhw 

jÉ¡N¢Se ®b−L 10 l¡Eä …¢m ®eCz A¡¢j AÙ» ¢eu¡ HL¡ Ai¡uleÉ l¡C−gm 

ú¡u¡l Hhw f¡−nÄÑ f¡¢el f¡−Çf AhÙÛ¡e L¢lz A¡¢j p¡l¡¢ce HL¡ ®pM¡−e 

AÙ»pq AhÙÛ¡e L¢l Hhw 26/02/2009 a¡¢lM 12.00 O¢VL¡l pju AÙ» 

Sj¡ c¡−el ¢e−cÑn ®f−u Ae¤j¡e 12.30O¢VL¡l pju 44 l¡C−gm 

hÉ¡V¡¢mu−el ®L¡−al p¡j−e AÙ» J …¢m  ®l−M hÉ¡l¡−L Q−m k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 401 deposed- 

‘jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i A ¿̄ Qvov †KD _vK‡j ¸wj 

Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 

74911 kwdDj 54793 bvwQi, 67569 eyjeyj, 74730 dqRyjøvn, 74274 

AvRnvi, 77525 wmcvnx gvgyb, 54815 Rvnv½xi, 67660 Av‡bvqvi mn Av‡iv 

A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i †LvR Ki‡Z _v‡K|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

 

 

 

 

 

 

 

 

C.S. Accused No.702 Sepoy/80177 Md. Sree Romen 

Singha.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.46 Sepoy Chalok Md. Kamruzzaman 

P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 46 Md. Kamruzzaman deposed that on 25.02.2009 

he was in the Darber. At about 9.25 A.M.  when violence was 

created in Darber he came out therefrom. He came to see in 

front of the office of 44 Battalion Sepoy Hasan, Nayek Bellal, 

Sepoy Morshed, Mosharaf, Mehidi Hasan (71807), the 

appellant Sepoy Ramen and some other BDR personnel to 

proceed towards Darber Hall on firing. He went to his 
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government residence and remained there with his family 

members. On 26.02.2009 at about 3.00 P.M. he left Peelkhana 

with his family members and went to Gazipur.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. on 31.03.2009. His statement was 

read over to him. He deposed in New market police station case 

No.9 dated 06.04.2009. He had no talked with any army officer 

in Darber Hall. He denied the suggestion that in order to 

participate with the rebellion he came out from the Darber Hall. 

He saw many army officers outside Darber Hall but he had no 

talk with them. He was with uniform. He came out from Darber 

Hall at 9.40 A.M. coming out from Darber he went to his 

office. After 2/3 minutes he heard of firing. He cannot say 

whether the accused were in Darber Hall. He tried to save army 

officers but failed. He also tried to make contact over mobile 

but failed. He did not go outside of the residence. He did not 

hear any miking from the side of government. He cannot say 

whether there was easy exit through gate No.4. He denied the 

suggestion that since his activities were objectionable.  He 

denied the suggestion that from his government residence some 



 

 

8837 

arms were recovered. He denied the suggestion that in order to 

save him from the list of accused he deposed falsely and 

implicated the aforesaid accused falsely. 

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

24.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 769 and his 

signature 769/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 17.06.2009 and brought 

before him on 24.06.2009 from CID. He denied the suggestion 

that he did not follow the provisions of 164/364 in recording the 

statement and that the appellant did not make any statement of 

committing any offence and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant joined in Peelkhana on 05.02.2009. P.W. 46 

hailed from 44 Battalion. He took the appellant on remand for 5 

days. He denied the suggestion that P.W.46 did not know the 
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appellant and that he deposed against the appellant at his 

instruction.  

The confession of the appellant Sepoy Md. Sree Romen 

Singha (C.S.A.702), runs as under- 

“Avwg BDR Gi GKRb wmcvnx bs-880177| Avwg MZ 13/6/08 Bs 

Zvwi‡L  wewWAvi G  wmcvnx wnmv‡e †hvM`vb Kwi| Avwg 5/2/09 Bs 

Zvwi‡L  †U«wbs †k‡l 44 iŠn‡dj  e¨vUvwjq‡b BDR m`i `ßi wcjLvbvq 

†hvM`vb Kwi| Avwg 24/2/09 Bs  Zvwi‡L wcjLvbvi wfZ‡i  hv ỳN‡ii 

cv‡k Iqj wbiivcËvi wWDwU‡Z wb‡qvwRZ wQjvg| Avwg H w`b ỳcyi 12 

Uvq wWDwU †kl K‡i Avgvi jvB‡b P‡j hvB| Avwg 25/2/09 Bs Zvwi‡L 

mKvj 8:30 Uvq `ievi n‡j hvB| Avwg `ievi n‡j  gvSvgvwS‡Z wM‡qwQ 

mKvj 9 Uvq `ievi   ïi“ nq| cª_‡g †KviAvb †ZjvIqv‡Zi gva¨‡g 

wWwR mv‡ne e³e¨ ïi“ K‡ib| mKvj 9.30 NwUKvq nVvr GKwU kã 

ïb‡Z cvB| ZLb `ievi n‡ji mKj wewWAvi m`m¨ ùvwo‡q hvq I ‡`Šov 

‡`Šwo Ki‡Z _v‡K AvwgI †`Šo w`‡q `ievi n‡j †_‡K †ei n‡q hvB | 

Avwg RSB wewìs  Gi  4_© Zjvq  DwV| mKvj 1Uvq  wcjLvbvi wfZ‡i 

cªPÛ ‡Mvjv ¸wj nw”Qj| wewìs Gi bxP  †_‡K gvB‡K †N̂vlbv †h, Army 

Attack K‡i‡Q mevB  A ¿̄ bvI| ‡ejv mv‡o 11 Uvi w`‡K †Mvjv¸wj 

wKQyUv K‡g Av‡m |Avwg mn Av‡iv 10/12 Rb ‰mwbK  wmMb¨vj wewìs Gi 

bx‡P †b‡g Avwm| 2Rb  A ¿̄avix wewWAvi m`m¨ Avgv‡`i‡K e‡j †Zvgiv  
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A ¿̄ bvI|  ZLb Avwg 36 ivB‡d‡jm& e¨vUvwjqv‡bi  †Kv‡Z wM‡q GKwU 

ivB‡dj  nv‡Z wbB I 13 bs ivB‡djm& e¨vUvwjq‡b ‡k‡m Avwm| c‡i 

Avwg  weKvj 6 Uvq Avgvi  wbR e¨vUvwjq‡bi gv‡V hvB| ZLb  Avwg  

A‡bK wewWAvi m`m¨‡K A ¿̄mn †`L‡Z cvB| Avwg Zv‡`i bvg  Rvwb bv| 

Avevi dvqvi nq| ZLb Avwg gvV n‡Z d¨vwgwj †KvqvUv‡i hvB| wmwoi 

bx‡P e‡m _vwK| ZLb wewWAvi m`m¨iv gvBwKs K‡i  mKj m`m¨‡K A ¿̄ 

wb‡q Iqv‡ji cv‡k ùvov‡Z  e‡j| Avwg  d¨wgwj †KvqvU©v‡i ivZ  3Uv 

ch©š— Ae ’̄vb Kwi| A ¿̄ Rgv †`Iqvi Rb¨  †Nvlbv nq| Avwg 36  

ivB‡djm& e¨vUvwjq‡bi †Kv‡Z wM‡q A ¿̄ Rgv w`B| Avwg Abygvb ivZ 4 

Uvq wbR e¨vUvwjq‡bi  jvB‡b P‡j Avwm|  Avevi gmwR` †_‡K gvBwKs  

nq †h †Kvb ‰mwbK  A ¿̄ Rgv w`‡eb bv| Avevi dvqvi ïi“ nq 

26/2/09Bs Zvwi‡L mKvj 9 Uvq Avgv‡`i e¨vUvwjq‡bi nvwej`vi †gRi 

Avgv‡`i‡K wRÁvmvev` K‡i,mveB Avgiv A ¿̄ Rgv w`‡qwQ wKbv| ZLb 

D³ nvwej`vi ‡gRi Avgv‡`i‡K e‡j †h, gvbbxq cªavb gš¿x  Avgv‡`i 

me `vex  `vIqv  †g‡b wb‡q‡Q| †Zvgviv ‡KB jvBb Z¨vM Ki‡e bv| Avwg 

jvB‡b  P‡j Avwm| weKvj 3 Uvi  gvBwKs nq †h, 3 wKt wgt  Gi g‡a¨ 

†KB _vKw‡e bv| GB K_v ï‡b Avwg  wmwfj †cvkvK c‡i  †iKW© DBs Gi 

cvk w`‡q †ejv 4 Uvi  Iqvj UcwK‡q cvwj‡q  gxicyi mv‡o GMv‡iv‡Z  

Avgvi eÜy  weR‡bi  †g‡m hvB| Avwg weR‡bi evmvq  1/3/09  Bs  
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ch©š— wQjvg| Avwg 3/3/09 Bs Zvwi‡L  wewWAvi m`i `ß‡i †hvM`vb 

Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.46 does not bear any substance 

to constitute any offence under Section 382 of the Penal Code 

as alleged against the appellant. He simply claims to see the 

appellant with arms and to make firing. His above testimony 

appears vague and unspecified. He did not disclose when and 

where he saw the appellant. Such vague, unspecified and 

solitary evidence can’t be relied on. His identification to the 

appellant is not proper. He simply referred his name as Sepoy 
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Romen without his Battalion and badge No.  The confession of 

the appellant –‘Avwg mn Av‡iv 10/12 Rb ‰mwbK  wmMb¨vj wewìs Gi bx‡P 

†b‡g Avwm| 2Rb  A ¿̄avix wewWAvi m`m¨ Avgv‡`i‡K e‡j †Zvgiv  A ¿̄ bvI|  

ZLb Avwg 36 ivB‡d‡jm& e¨vUvwjqv‡bi  †Kv‡Z wM‡q GKwU ivB‡dj  nv‡Z wbB I 

13 bs ivB‡djm& e¨vUvwjq‡b ‡k‡m Avwm’ appears exculpatory in nature. 

He took up arms being threatened. Mere holding arms does not 

constitute offence as alleged. P.W.654, the investigation officer 

admits that the appellant was taken on remand for 5(five) days. 

The confession of the appellant thus apparently appears a 

product of torture. P.W.371, the confession recording 

Magistrate also failed to certify to it’s voluntariness. The 

confession not being true and voluntary it can’t be taken into 

consideration as evidence to support the impugned order of 

conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.46 is the eye witness to the occurrence. He identified 

the appellant duly as of 44 Battalion and he saw him with arms. 

There is no other BDR person named Sepoy Romen. There is 

no ambiguity of his identification to the appellant. It is clear 
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that he took up arms by plundering kote and committed the 

offence under Section 382 of the Penal Code. The confession of 

the appellant appears evasive but inclupatory in nature. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession as involuntary. P.W.371, the confessional recording 

Magistrate duly certified it as voluntary. It finds corroboration 

by the testimony P.W.46. The confession being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Sree Romen Singha 

(C.S.A.702) stated in his confessional statement- 

“ ‡ejv mv‡o 11 Uvi w`‡K †Mvjv¸wj wKQyUv K‡g Av‡m |Avwg mn Av‡iv 

10/12 Rb ‰mwbK  wmMb¨vj wewìs Gi bx‡P †b‡g Avwm| 2Rb  A ¿̄avix 

wewWAvi m`m¨ Avgv‡`i‡K e‡j †Zvgiv  A ¿̄ bvI|  ZLb Avwg 36 

ivB‡d‡jm& e¨vUvwjqv‡bi  †Kv‡Z wM‡q GKwU ivB‡dj  nv‡Z wbB I 13 bs 

ivB‡djm& e¨vUvwjq‡b ‡k‡m Avwm| c‡i Avwg  weKvj 6 Uvq Avgvi  wbR 

e¨vUvwjq‡bi gv‡V hvB| ZLb  Avwg  A‡bK wewWAvi m`m¨‡K A ¿̄mn 

†`L‡Z cvB| Avwg Zv‡`i bvg  Rvwb bv| Avevi dvqvi nq| ZLb Avwg 
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gvV n‡Z d¨vwgwj †KvqvUv‡i hvB| wmwoi bx‡P e‡m _vwK| ZLb wewWAvi 

m`m¨iv gvBwKs K‡i  mKj m`m¨‡K A ¿̄ wb‡q Iqv‡ji cv‡k ùvov‡Z  

e‡j| Avwg  d¨wgwj †KvqvU©v‡i ivZ  3Uv ch©š— Ae ’̄vb Kwi| A ¿̄ Rgv 

†`Iqvi Rb¨  †Nvlbv nq| Avwg 36  ivB‡djm& e¨vUvwjq‡bi †Kv‡Z wM‡q 

A ¿̄ Rgv w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 46 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 46 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 46 deposed- 
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‘c‡_ `ievi n‡ji DËi cv‡k gvV iv —̄v I Awd‡mi mvg‡b 44 

e¨vUvwjq‡bi wmcvnx nvmvb, bv‡qK †ej−vj, wmcvnx †gv‡k©̀ , †gvkvid, †g‡n`x 

nvmvb (71807), wmcvnx i‡gb mn A‡bK‡K `ievi n‡ji w`‡K dvqvi Ki‡Z 

Ki‡Z Avm‡Z †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.703 Sepoy/73139 Md. Firoz Ali. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.278 JCO Naik Subeder Biddit Mitra 

P.W.357 Md. Shahadot Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 
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BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, 

76637 Ziaul Hoq, 76879 Abul  Kashem, the appellant 73139 

Firoj Ali, 46481 Habilder Mahbubul Alam, 60513 Faker Ali 

Mim, 75082 Mobin Khan of 24 Rifle Battalion and 46091 

Habilder Mijanur Rahman of Sadar Rifle Battalion with arms 

and to make firing. He heard them to say- Ô`vex Av`vq bv nIqv ch©š— 

Av‡›`vjb Pj‡e| †Kvb Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v 

Kiv n‡eÕ.  After some times DAD Nurul Huda came before him 

and entered into his residence. After while he went into the 

residence of Subeder Motiur Rahman on 3rd floor. After half an 

hour DAD Nurul Huda also came in the residence of Subeder 

Motiur Rahman together with his wife. Therefrom DAD Nurul 

Huda talked over mobile at difference places. He remained 

there till 19.00 hours and thereafter came back to his own 
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residence. At 23.00 hours to the night he pushed out his family 

members beyond the boundary wall from back side of JCO’s 

quarter. At that time he came to see 69162 Sepoy Rezaul Karim 

and 78192 Sepoy Md. Monir Hossain with arms and on firing 

beside under construction of JCO’s quarter. On 26.02.2009 at 

about 15.00 hours he left Peelkhana through gate No.5.  

In cross-examination on behalf of the Appellant, he 

stated that he was not given any form to give information of the 

occurrence held on 25-26/02/2009. He can’t say whether any 

information box was put in every Battalion. He was not aware 

of any case lodged on the occurrence but he heard it later on. 

He also did not know of the investigation. Prior to the 

occurrence he was platoon commander. He orally informed the 

commander of the occurrence. He denied the suggestion that he 

did not depose against the appellant before the investigation 

officer. He left Darbar at about 9.50/9.55 and reached as JCO’s 

quarter at about 10.00 A.M.  When he left Darber none was 

present excepting the officers. He denied the suggestion that he 

left Darbar after it became vacant. D.G. asked all commandants 

to control their respective troops. He denied the suggestion that 
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at the time of occurrence he was the commander of ‘B’ 

company. At the time of deposing before I.O. he was the 

company commander. He denied the suggestion that defying 

order of DG he went to his residence. He stood five minutes at 

the stair of ‘cïi wewìs’ and observed firing. Thereafter he went 

to his residence and came back thereat again. His residence was 

in the ground floor of that building. He remained within his 

residence till 4.30 and thereafter came out at the stair to observe 

the situation. There was no Sepoy when he pushed out his 

family members. He denied the suggestion that by sending his 

family members he participated in the rebellion. He denied the 

suggestion that on 25.02.2009 after evening there was no 

electricity. He can’t remember whether he served under the 

Appellant prior to his arrest and remained in the same room. He 

can’t say whether the appellant participated in Tatto show on 

24.02.2009 till dead of night. He denied the suggestion that he 

did not see the appellant near to the JCO’s quarter at 23.00 

hours on the night following the day on 25.02.2009. He denied 

the suggestion that he can’t see without the help of spectacles. 

He deposed before I.O. on 06.05.2009. He denied the 
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suggestion that the appellant served under him for 6 months. He 

can’t remember whether he recommended 15 days leave of the 

appellant with effect from 25.06.2009 to 10.07.2009. He denied 

the suggestion that he did not see the appellant and that he 

deposed falsely.  

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

09.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 609 and his 

signature 609/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no memo No. in the statement and the accused was 

named as Firoj Alom. The appellant was taken in CID on 

06.08.2009 and brought before him on 09.08.2009. He denied 

the suggestion that he did not appraise the appellant of the 

consequence of confession and that he did read over the 

statement to the appellant and that he did not certify it properly 

and that the appellant did not make any confession and that he 
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did not provide sufficient time for reflection. The appellant did 

not make any complain any torture.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  the appellant was taken on remand for 5 days. He denied 

the suggestion that the appellant had no complicity in 

committing murder.  

The confession of the appellant Sepoy Md. Firoz Ali 

(C.S.A.703), runs as under- 

“ Avwg 29/1/05Bs Zvs XvKv †_‡K wmcvnx wnmv‡e wbe©vwPZ n‡q PÆMÖv‡gi 

evBZyj BRyZ †U«wbs G ‡hvM`vb Kwi| †mLv‡b 6 gv‡mi †U«wbs †k‡l 24 

ivB‡dj e¨vUvwjqb wcjLvbv, XvKvq †hvM`vb Kwi Ges Kg©iZ wQjvg| MZ 

24/2/09Bs Zvs mKvj 8.00 NwUKvq c¨v‡i‡W Ask wbB| 25/2/09Bs 

Zvs Abygvb mKvj 8.00 NwUKvq `ievi n‡j hvB| Abygvb †ejv 9/9.15 

wgt `ievi ïi“ nq| wWwR g‡nv`q Abygvb 15/20wgt K_v ejvi ci nVvr 

`ievi n‡ji wfZ‡i kã ïb‡Z cvB| mvg‡b mevB D‡V `vovq Ges 

†QvUvQywU K‡i cvjv‡Z _v‡K| Avwg I Zv‡`i mv‡_ †`Š‡o jvB‡b wb‡Ri 

mx‡U Avwm| c‡i ¸wji kã ïwb| Abygvb mgq †ejv 11.00 NwUKvi w`‡K 

gvB‡K wKQy gy‡Lvkavix †jvK ej‡Z _v‡K †h hviv ‰mwbK jvB‡b Av‡Q Zviv 

wb‡P †b‡g bv Avm‡j ¸wj K‡i gviv n‡e| Avwg wb‡P †b‡g Avwm Ges 
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Zv‡`i K_v g‡Z †Kv‡Z wM‡q Avwg GKwU cwiZ¨v³ ivB‡dj wbB| m‡½ 

50/60 ivDÛ ¸wj wbB Ges ˆmwbK jvB‡b Avwm| ˆmwbK jvB‡b 

26/02/09Bs Zvs mKvj Abygvb 11.00 NwUKv ch©š— wQjvg| Gi ci A ¿̄ 

Rgv w`‡q cvwj‡q P‡j hvB| Zvici miKv‡ii †Nvlbv g‡Z 1/3/09Bs Zvs 

wewWAvi 04 bs †M‡U Avwm Ges 03/03/09 Zvs wfZ‡i XywK| AZtci 

05/08/09Bs Zvs Avgv‡K †MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 278 does not bear any 

substance as to the offence under section 382 of the Penal Code 

as alleged against the appellant. P.W. 278 refers the Regiment 

No. of 14 BDR personnel including the appellant which appears 
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unusual, unnatural and apparently tutored. He claims to see the 

appellant with arms and to make firing. Mere holding arms does 

not constitute the offence as alleged. The confession of the 

appellant-‘Abygvb mgq †ejv 11.00 NwUKvi w`‡K gvB‡K wKQy gy‡Lvkavix 

†jvK ej‡Z _v‡K †h hviv ‰mwbK jvB‡b Av‡Q Zviv wb‡P †b‡g bv Avm‡j ¸wj K‡i 

gviv n‡e| Avwg wb‡P †b‡g Avwm Ges Zv‡`i K_v g‡Z †Kv‡Z wM‡q Avwg GKwU 

cwiZ¨v³ ivB‡dj wbB| m‡½ 50/60 ivDÛ ¸wj wbB Ges ˆmwbK jvB‡b Avwm’ 

appears exculpatory in nature. He took up arms being 

threatened. P.W.654, the investigation officer admits that the 

appellant was taken on remand for 10(ten) days. It is evident 

that his confession is a product of torture. P.W. 357, the 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession of the appellant not being 

voluntary and true, it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 278 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw him with 
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arms and to make firing. Thus, it is evident that he took away 

arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. His confession is inclupatory in 

nature. Although the appellant was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. Mere taking on remand 

does not render the confession involuntary. P.W.349, the 

recording Magistrate certified it as voluntary. The confession of 

the appellant being voluntary and true it can solely be based for 

the impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Firoz Ali (C.S.A.703), 

stated in his confessional statement- 

“ Abygvb mgq †ejv 11.00 NwUKvi w`‡K gvB‡K wKQy gy‡Lvkavix †jvK 

ej‡Z _v‡K †h hviv ‰mwbK jvB‡b Av‡Q Zviv wb‡P †b‡g bv Avm‡j ¸wj 

K‡i gviv n‡e| Avwg wb‡P †b‡g Avwm Ges Zv‡`i K_v g‡Z †Kv‡Z wM‡q 

Avwg GKwU cwiZ¨v³ ivB‡dj wbB| m‡½ 50/60 ivDÛ ¸wj wbB Ges 

ˆmwbK jvB‡b Avwm| ˆmwbK jvB‡b 26/02/09Bs Zvs mKvj Abygvb 

11.00 NwUKv ch©š— wQjvg| Gi ci A ¿̄ Rgv w`‡q cvwj‡q P‡j hvB|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 278 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 278 deposed- 

‘GK ch©v‡q `ievi nj Lvwj n‡j †mLvb †_‡K cwðg w`‡Ki †MB‡U w`‡q 

†ei n‡q Avgvi evmv Jco’s Quarter ÒcïiÓ wewìs 9/G †Z G‡m bxPZjvi 

wmwoi wb‡P `vwo‡q cwiw ’̄wZ ch©‡e¶b Kivi †Póv Kwi| H mgq †`L‡Z cvB 24 

ivB‡dj e¨vUvwjq‡bi bs- 67849 wmcvnx †di‡`Šm ingvb, bs- 78709 gvmy` 

Avjx, 76671 †gvRv‡¤§j nK, 78708 gvmy` Avn‡g` 52889 †jt bvt ev`j 
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wgqv, 76363 RyjwdKvi Avjx, 67254 mygb wgR©v, 76637 wRqvDj nK, 

76879 Aveyj Kv‡kg, 73139 wd‡ivR Avjx, 46481 nvwej`vi gvneyeyj Avjg, 

60513 dv‡Ki Avjx gxg, 75082 gweb Lvb Ges m`i ivB‡dj e¨vUvwjq‡bi 

46091 nvwej`vi wgRvbyi ingvb mn AviI A‡bK‡K mk ¿̄ Ae ’̄vq D‡ËwRZ fv‡e 

¸wj Qzo‡Z †`wL| Zv‡`i‡K ej‡Z ïwb †h, `vex Av`vq bv nIqv ch©š— Av‡›`vjb 

Pj‡e| †Kvb Avwg©‡K Qvo †`qv n‡e bv| cª‡qvR‡b mKj Avwg© Awdmvi‡`i nZ¨v 

Kiv n‡e|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.704 Sepoy/69020 Nazmul Hassan.  
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Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.247 Md. Shahadot Hossain, Magistrate  

P.W.357 Md. Shahadot Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.247 Lance Naik Med. Asstt. Md. Nazrul Islam 

deposed that on 25.02.2009 he was performing as veterinary 

surgeon. While he was at poultry farm at about 9.30 he came to 

hear firing sound from the side of Darber and to see BDR 



 

 

8871 

personnel to run around. Among them he identified 47286 Naik 

Najrul, 77979 A. Rouf, 51063 Shahidullah, the appellant 69020 

Sepoy Nazmul, 53824 Musa Mollah and 53565 Shawkat with 

arms and agitated mood. At about 18.30 he left Peelkhana and 

went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that he witnessed all from farm office keeping himself aside. He 

provided treatment of the animals sitting in the office. He denied 

the suggestion that he made contradictory statements before I.O. 

He did not happen to meet with I.O. excepting in deposing his 

statement. The appellant was his badge mate. He can’t say 

whether the appellant left Peelkhana. He denied the suggestion 

that he did not see the appellant with arms.  

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

19.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 618 and his 

signature 618/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him at 3.00 P.M. and sent 

him to jail at 6.00 P.M. He denied the suggestion that he did not 

appraise column 5 and did not certify in column 9 properly and 

that the appellant did not make any confession. There is no 

reference for how long the appellant was on remand. The 

appellant did not complain of any torture.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  the appellant was arrested on 10.11.2009 and taken on 

remand for 7 days. He was forwarded on 20.11.2009. P.W.247 

was aware of the demands. The appellant had his duty a dairy 

firm. There was wall to the north-west of firm. P.W. 247 did 

not specify where from of the firm he saw the appellant. He 

denied the suggestion that he implicated the appellant at his 

own will. 

 The confession of the appellant Sepoy Nazmul Hassan 

(C.S.A.704), runs as under- 

“ Avwg wcjLvbvq m`i ivB‡dj e¨vUvwjq‡b mshy³ wQjvg| MZ 24/2/09 

Bs Zvs n‡Z 25/2/09Bs Zvs mKvj 6.30 wgt ch©š— R.P. wWDwU Kwi 
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5bs †M‡U| Gic‡i R.P ‰mwbK jvB‡b P‡j Avwm Ges †mLv‡b †d«m n‡q 

bv¯—v LvIqv †k‡l Nygvq| Abygvb mKvj 10.40 wgt wmcvnx AvjgMxi 

G‡m Avgv‡K Nyg †_‡K DwV‡q e‡j †h evB‡i ¸wj n‡”Q| evB‡ii w`‡K 

†h‡q †`wL gy‡Lvkavix wewWAvi ‡MwÄ civ †jvKRb A ¿̄ nv‡Z Avgv‡K 

gviai K‡i Ges mv‡_ K‡i wb‡q †Kv‡Z hvIqvi c‡_ dvKv RvqMv n‡Z 1wU 

ivB‡dj I 11 ivDÛ ¸wj †`q| Avwg G‡m cyivZb cwiZ¨v³ R.P jvB‡b 

jyKvq| Abygvb 1/1.30 wgt w`‡K WvBwbs G hvq| nvwej`vi jwZd †kvqv 

Ae ’̄vq MovMwo co‡Q| mÜ¨vi w`‡K jvB‡b P‡j Avwm|  mvivivZ  

†mLv‡bB  wQjvg|26/2/09 Bs Zvs mKv‡j nvmcvZv‡j hvq| †c‡U mgm¨v 

wQj| 10Uv ch©š— nvmcvZvj ˆmwbK jvB‡bi wbP Zjvq wQjvg| c‡i 

1/1.30 wgt †Kv‡Z A ¿̄, ¸wj Rgv w`‡q ‡R w`b I g¨v‡Pi wcQy wcQy w`‡q 

Iqvj UcwK‡q cvwj‡q hvq| g¨v‡Pi 3 Zvwi‡L wcjLvbvq †hvM †`B Gici 

†mLvb †_‡K 10/11/09Bs Zvs †MÖdZvi nB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 247 does not bear any 

substance to substantiate the offence under Section 382 of the 

Penal Code as alleged against the appellant. He claims to see 

the appellant with arms. Mere holding arms does not constitute 

the offence as alleged. The evidence of P.W.247 appears also 

unreliable. He claims to identify the appellant while he was 

ruining with arms. Although he identified the appellant with 

badge No. but in view of the above facts it appears doubtful. 

The confession of the appellant ‘evB‡ii w`‡K †h‡q †`wL gy‡Lvkavix 

wewWAvi ‡MwÄ civ †jvKRb A ¿̄ nv‡Z Avgv‡K gviai K‡i Ges mv‡_ K‡i wb‡q 

†Kv‡Z hvIqvi c‡_ dvKv RvqMv n‡Z 1wU ivB‡dj I 11 ivDÛ ¸wj †`q’ 

appears exculpatory in nature. P.W.654, the investigation 

officer admits that the appellant was taken on remand for 

7(seven) days. It is evident that the confessional statement of 

the appellant is no more but a product of torture. P.W. 357, the 

confession recording Magistrate also failed to certify to it’s 
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voluntariness. The confession of the appellant not being true 

and voluntary it cannot be taken in to consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 



 

 

8876 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.247 is the eye witness to the occurrence and he 

identified the appellant properly with his badge No. and saw 

him with arms. He was cross-examined on behalf of the 

appellant but his testimony remains unshaken, untainted and 

unembellished. The confession of the appellant also appears 

inculpatory. It finds corroboration by the testimony of P.W. 247 

The confession recording Magistrate, P.W.357 duly certified it 

as voluntary.  The confessional statement of the appellant being 

true and voluntary it can solely be based to support the 

impugned order of conviction and sentence of the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Nazmul Hassan 

(C.S.A.704), stated in his confessional statement- 

“evB‡ii w`‡K †h‡q †`wL gy‡Lvkavix wewWAvi ‡MwÄ civ †jvKRb A ¿̄ 

nv‡Z Avgv‡K gviai K‡i Ges mv‡_ K‡i wb‡q †Kv‡Z hvIqvi c‡_ dvKv RvqMv 

n‡Z 1wU ivB‡dj I 11 ivDÛ ¸wj †`q| Avwg G‡m cyivZb cwiZ¨v³ R.P jvB‡b 

jyKvq| Abygvb 1/1.30 wgt w`‡K WvBwbs G hvq| nvwej`vi jwZd †kvqv Ae ’̄vq 
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MovMwo co‡Q| mÜ¨vi w`‡K jvB‡b P‡j Avwm|  mvivivZ  †mLv‡bB  

wQjvg|26/2/09 Bs Zvs mKv‡j nvmcvZv‡j hvq| †c‡U mgm¨v wQj| 10Uv ch©š— 

nvmcvZvj ˆmwbK jvB‡bi wbP Zjvq wQjvg| c‡i 1/1.30 wgt †Kv‡Z A ¿̄, ¸wj 

Rgv w`‡q ‡R w`b I g¨v‡Pi wcQy wcQy w`‡q Iqvj UcwK‡q cvwj‡q hvq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 247 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 247 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 247 deposed- 
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‘BDR m`m¨iv Av‡Mœqv ¿̄ wb‡q †`Šov †`Šwo Ki‡Q †`wL Avwg †`wL 

77979 Avt iDd 51603 knx ỳj−vn 69020 wmcvnx bvRgyj 47283 bv‡qK 

bRi“j 53824 g~Qv †gvj−v 53565 kIKZ‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.706 Naik/49078 Md. Abdul Wadud.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.160 Sepoy Md. Moniruzzaman 

P.W.359 Foisal Atique Bin Kader, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.160 Sepoy Md. Moniruzzaman stated that on 

25.02.2009 he was in the Darber. At about 9.25 A.M. a BDR 

personnel entered into Darber with arms. After the instruction of 

DG he left Darber. On the way to his unit, he came to see the 

appellant Naik 49078 Abdul Wadud, Sepoy 72454 Gias 

Uddin, Sepoy 79875 Rinel Chakma, 76803 Mollah Sayed and 

some others BDR persons with arms and to make firing. 
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Afterwards without going to unit he crossed the wall beside gate 

No.5 and went to his residence at Hazaribag. 

In cross-examination on behalf of the appellant, he stated 

that although there was announcement to take seat in Darber yet. 

Many of the BDR personnel were leaving Darber. At 9.30 /9.35 

A.M. BDR personnel started to leave Darber. Mollah Sayed did 

not attend Darber. He came to see many BDR personnel outside 

Darber. Approximately 20/50 soldiers. At about 9.50/9.55 he 

crossed the wall. He denied the suggestion that he did not see the 

accused there. He denied the suggestion that Sayed Hasan was in 

Barak during the whole day. He denied the suggestion that he 

did not know Mollah Sayed and that he deposed falsely. 

 P.W.359 Foisal Atique Bin Kader, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

16.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 664 and his 

signature 664/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference when the appellant was arrested. He 
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was remand for 5 days. The appellant was brought before him 

at 2.05 P.M. He provided him sufficient time for reflection. He 

denied the suggestion that he did not appraise everything to the 

appellant and that the appellant did not make any confession 

and that he did not apply his judicial mind and that he did not 

certify it properly. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  P.W. 160 did not depose before him that he saw the 

appellant on his way. He referred the badge No. of the appellant 

as 49074. He denied the suggestion that he did not investigate 

against the appellant properly. 

The confession of the appellant Naik Md. Abdul Wadud 

(C.S.A.706), runs as under- 

“ B¢j ¢h¢XBl pcl cçl ¢fmM¡e¡u 2006 q−a LjÑla B¢Rz ¢hNa 

24.02.09 ¢MËx B¢j ¢h¢XBl pç¡q Efm−r fÐd¡e j¿»£l fÉ¡−lX ®c¢Mz 

¢hNa 25.02.09 ¢MËx B¢j clh¡l q−m k¡C e¡Cz m¡C−eC ¢Rm¡jz pL¡m 

Ae¤j¡e 9.30 O¢VL¡l ¢c−L clh¡l q−ml ¢c−L …¢ml në öe−a f¡Cz 

pL¡m Ae¤j¡e 10.30 O¢VL¡l ¢c−L L−uLSe j¤−M¡n fl¡ ¢h¢XBl pcpÉ 

m¡C−e H−p g¡L¡ …¢m L−l AÙ» q¡−a ¢e−a h−mz HLV¡ …¢m Bj¡−cl l¦j 



 

 

8888 

®ic L−l R¡−c m¡−Nz l¦−j B¢j ¢pf¡q£ CLh¡m, ¢pf¡q£ n¢gL¥m, ¢pf¡q£ 

h¡cn¡ BmnN£l ¢Rm¡jz a¡l¡ h−m L¡E−L AÙ» R¡s¡ ®cM−m ®j−l ®gmhz 

Aafl Bjl¡ a¡l SeÉC ®L¡u¡VÑ¡l N¡−XÑl ¢c−L k¡Cz ®pM¡−e AÙ» ¢Rm e¡z 

f¡−nÄÑ N¡−Rl f§hÑ f¡−nÄÑ AÙ» f−s b¡L−a ®c¢Mz ®pM¡−e ®b−L B¢j HLV¡ 

AÙ» ®eCz a¡lfl Hg ¢h¢ôw H 5 am¡l ¢p¢sl e£−Q h−p b¡¢Lz  påÉ¡l 

¢c−L R¡−c E¢Wz l¡−œ ®pM¡−eC ö−u b¡¢Lz 26.02.09 ¢MËx ®hm¡ 1 O¢VL¡l 

¢c−L ®c¢M−k ph¡C AÙ» Sj¡ ¢c−µRz aMe B¢j 44 l¡C−gmp hÉ¡V¡¢mu−e 

®k−u AÙ» Sj¡ ®cCz a¡lfl m¡C−e Q−m B¢pz ¢hL¡m 4.00 O¢VL¡l ¢c−L 

A−eL ¢h¢XBl pcpÉ−L ®cJu¡m Vf−L f¡¢m−u ®k−a ®c¢Mz B¢jJ 

®cJu¡m Vf−L h¡¢q−l Q−m k¡Cz Aafl plL¡l£ ®O¡oe¡ ö−e 01.03.09 

¢MËx ®k¡Nc¡e Ll−a B¢oz 03.03.09 ¢MËx B¢j ¢ia−l Y¤¢Lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of the P.W. 160 does not bear any 

substance in establishing the offence under Section 382 of the 

Penal Code as alleged against the appellant. He claims to see 

the appellant with arms. Mere holding arms does not constitute 

the offence as alleged. His evidence appears vague and 

unspecified. He did not mention when and where he saw the 

appellant. The confession of the appellant-‘ pL¡m Ae¤j¡e 10.30 

O¢VL¡l ¢c−L L−uLSe j¤−M¡n fl¡ ¢h¢XBl pcpÉ m¡C−e H−p g¡L¡ …¢m L−l AÙ» 

q¡−a ¢e−a h−mz HLV¡ …¢m Bj¡−cl l¦j ®ic L−l R¡−c m¡−Nz l¦−j B¢j ¢pf¡q£ 

CLh¡m, ¢pf¡q£ n¢gL¥m, ¢pf¡q£ h¡cn¡ BmnN£l ¢Rm¡jz a¡l¡ h−m L¡E−L AÙ» 

R¡s¡ ®cM−m ®j−l ®gmhz Aafl Bjl¡ a¡l SeÉC ®L¡u¡VÑ¡l N¡−XÑl ¢c−L k¡Cz 

®pM¡−e AÙ» ¢Rm e¡z f¡−nÄÑ N¡−Rl f§hÑ f¡−nÄÑ AÙ» f−s b¡L−a ®c¢Mz ®pM¡−e ®b−L 

B¢j HLV¡ AÙ» ®eCz’ appears exculpatory. He took up arms being 

threatened. More so, P.W.359, the confession recording 

Magistrate admits that the appellant was taken on remand for 

5(five) days. It finds no corroboration by any other witness. The 

confession of the appellant thus apparently appears neither 
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voluntary nor true and it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.  160 is the eye witness to the occurrence. He 

identified the appellant with his badge No.  He saw the 

appellant with arms which makes it clear that he took away 

arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears inculpatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 

taking on remand does not render the confession involuntary. 

P.W.359, the confessional recording Magistrate duly certified it 

as voluntary. The confession of the appellant finds 

corroboration by the testimony of P.W.160. His confession 

being voluntary and true it can solely be based for conviction 

and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 



 

 

8893 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Abdul Wadud 

(C.S.A.706) stated in his confessional statement- 
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“Aafl Bjl¡ 4 SeC ®L¡u¡VÑ¡l N¡−XÑl ¢c−L k¡Cz ®pM¡−e AÙ» ¢Rm e¡z 

f¡−nÄÑ N¡−Rl f§hÑ f¡−nÄÑ AÙ» f−s b¡L−a ®c¢Mz ®pM¡−e ®b−L B¢j HLV¡ 

AÙ» ®eCz a¡lfl Hg ¢h¢ôw H 5 am¡l ¢p¢sl e£−Q h−p b¡¢Lz  påÉ¡l 

¢c−L R¡−c E¢Wz l¡−œ ®pM¡−eC ö−u b¡¢Lz 26.02.09 ¢MËx ®hm¡ 1 O¢VL¡l 

¢c−L ®c¢M−k ph¡C AÙ» Sj¡ ¢c−µRz aMe B¢j 44 l¡C−gmp hÉ¡V¡¢mu−e 

®k−u AÙ» Sj¡ ®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 160 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 160 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 
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P.W. 160 deposed- 

‘BDwb‡Ui D‡Ï‡k¨ iIqvbv nB‡j cw_g‡a¨ 49078 bv‡qK Avt Iqv ỳ`, 

72454 wmcvnx wMqvm DwÏb, 79875 wmcvnx wi‡bj PvKgv, 76803 †gvjøv mvB` 

QvovI A‡bK‡K km ¿̄ Ae ’̄vq †Mvjv¸wj Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.708 Sepoy/59115 Md. Ashraful 

Alam. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.281 Sepoy Md. Azizur Rahman 

P.W.358 Md. Momenul Hassan, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.281 Azizur Rahman deposed that on 25.02.2009 he 

attended Darbar. When D.G. was delivering his speech 65140 

Sepoy Moyeen of 13 Battalion entered into Darbar with arms 

and pointed arms on D.G. and thus there happened disorder. 

After a while he heard firing from outside. BDR personnel were 

taking exist of Darbar. He also came out from Darbar and 
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moved towards south to EME line. On the way he came to see 

many BDR personnel with arms and agitated mood and to run 

on firing. Among them he came to see 58785 Sepoy Abdul 

Hakim, 58680 Sepoy Kamruzzaman, 58811 Sepoy Sorab 

Hossain, 58907 Sepoy Khalilur Rahman, 69096 Sepoy Abu 

Bakkar, the appellant 69115 Sepoy Ashraful Alom, 69100 

Sepoy Alomgir, 46694 Naik Sujan Barua and 58925 Sepoy Mir 

Md. Abu Hanif. Excepting Moyeen all were members of 

RTCNS. 59830 Sepoy Mongmong Marma of 45 Battalion, 

62725 Sepoy Safiqul Islam of 1 Battalion, 64752 Sepoy Sree 

Avijit Roy of 10 Battalion attached with Sadar Battalion. He 

could identify all those accused.  

 In cross-examination on behalf of the appellant, he stated 

that after the occurrence he joined at Sylhet on 01.03.2009. He 

had his posting at Sylhet Sector. The commanding officer of 

Sylhet Sector did not ask thing anything. He was sent to 

Peelkhana from Sylhet Sector vide C/C. He did not hand over 

to C/C to I.O. He can’t say how many BDR personnel joined in 

Darbar from Sadar Rifle Battalion. In Darbar he took seat on 

the floor. In Peelkhana he joined in Sainik Line of Sadar Rifle 
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Battalion. He can’t say whether he met with the appellant  at 

that time and whether the appellant remained in BDR hospital 

from 30.04.2009 to 16.04.2009. The appellant mainly worked 

as member of banded party. He can’t recollect his mobile No. 

He denied the suggestion that at 9.45 he called Habilder Yousuf 

over mobile and asked him to come at gate No.3. He denied the 

suggestion that he intentionally concealed his mobile No. and 

that he did not refer the collect badge No. of the appellant. 

Central quarter guard was 8/9 hundred away from EME. He 

can’t remember whether  he ever saw the appellant  from 

18.05.2009 to 10.05.2009. He can’t say when the appellant 

joined in Baitul Ijjat. He denied the suggestion that the 

appellant was put under torture for obtaining his confession. He 

denied the suggestion that he did not see the appellant with 

arms and that he did not go to EME branch and that he deposed 

falsely.  

 P.W.358 Md. Momenul Hassan, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

24.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 536 and his 

signature 636/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 5 days. He did not 

appraise column5 and that he did not follow the provisions of 

law in recording the statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  P.W.281 deposed before him on 10.08.2009. There were 

many roads in Peelkhana. P.W.281 deposed that he saw many 

BDR personnel on the road but did not identify on which road. 

He denied the suggestion that P.W.281 deposed at his instance 

and that he implicated the appellant falsely.  

The confession of the appellant Sepoy Md. Ashraful 

Alam (C.S.A.708), runs as under- 

“Avwg 1/02/1994 mv‡j we.wW.Avi G fwZ© nB| c¨v‡iW Dcj‡¶¨ e¨vÛ 

ev`K wnmv‡e 06/01/09 Bs‡iRx we.wW.Avi wcjLvbv m`i e¨vUvwjq‡b 

mshy³ nB| weMZ 25/02/2009 Bs‡iRx Avgiv PÆMÖvg e¨vÛ`‡ji g‡a¨ 

`knb 8.30Uvi w`‡K `ievi n‡j gvP© K‡i `ievi n‡j ewm| Abygvb 

9.00Uvq †KviAvb †ZjIqv‡Zi gva¨‡g `ievi ïi“ nq| wW.wR.i e³„Zvi 
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mgq WvjfvZ Kg©m~Pxi cÖm½ DVvi ci nVvr K‡i GK †jvK A ¿̄ nv‡Z g‡Â  

D‡V hvq| `iev‡i ˆn‰P ïi“ nq| evB‡i ¸wji kã ïwb| mevB QyUvQywU 

ïi“ K‡i| Avwg †`Š‡o jvB‡b P‡j hvB| mKvj Abygvb 11.00 Uvi w`‡K 

15/20 Rb wewWAvi m`m¨ A ¿̄ nv‡Z Avgv‡`i jvB‡bi mvg‡b Av‡m| Zviv 

G‡m mevB‡K A ¿̄ wb‡Z e‡j Ges A ¿̄ bv wb‡j †g‡i †dj‡e e‡j ûgwK 

†`q| Zv‡`i ûgwK‡Z eva¨ n‡q e¨vivK †_‡K bx‡P †b‡g Avwm| bx‡P G‡m 

A ¿̄ c‡o _vK‡Z †`‡L Avwg  GKwU ivB‡dj wbB| ivB‡dj wb‡q  Avwg 

wewìs Gi Qv‡` wM‡q cvwbi U¨vswKi Avov‡j e‡m _vwK| ỳci Abygvb 

1.00 Uvi w`‡K bx‡P bvgvi mgq wmcvnx Aveyj‡K (Avgv‡`i e¨v‡Ûi) A ¿̄ 

nv‡Z †`wL| †g‡m Lvbv †L‡q Avevi jvB‡b Avwm mÜ¨v Abygvb 6.00Uvi 

mgq B Gg B wewìs Gi mv‡_ K¨vw›U‡bi mvg‡b †M‡j Avgv‡`i e¨v‡Ûi 

myRb eoyqv‡K ivB‡dj nv‡Z Ges wmcvnx AvjgMxi †K wc¯—j nv‡Z emv 

†`wL| AvjgMxi‡K wRÁvmvq AvjgMxi e‡j †h, `ievi n‡ji w`‡K jvk 

c‡o _vK‡Z †`L‡j Zv‡K jvk Mvox‡Z Zy‡j w`‡Z ej‡j †m jvk Mvwo‡Z 

Zy‡j †`q| c‡i e¨viv‡K P‡j Avwm| mÜ¨v Abygvb 7.00 Uvi w`‡K 

wbg©vbvaxb GKwU wewìs G wM‡q mvivivZ H weìs G jywK‡q _vwK| 

26/02/09 Bs‡iRx A ¿̄ Rgv †`qvi †Nvlbv ï‡b Abygvb 2.00 Uvi w`‡K 

†Kv‡Z wM‡q A ¿̄ Rgv w`B| Zvici wmcvnx nvwbd mn 5bs †MBU w`‡q 

Ab¨vb¨ we.wW.Avi Gi mv‡_ evB‡i P‡j hvB| †ei n‡q wmcvnx RvwK‡ii 

evmvq wM‡q BDwbdg© Ly‡j KvVvjZjv wM‡q GK AcwiwPZ †jv‡Ki evmvq 
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_vwK| c‡i mvq`vev` †_‡K ev‡m K‡i PÆMÖvg P‡j hvB| miKvix †Nvlbv 

ï‡b 1/03/2009 PÆMÖvg evqZyj Bmy¨‡Z †hvM w`B| 31/03/2009 

wW.wR.Gd.AvB Awd‡m wb‡q hvq| †mLvb †_‡K 13/04/09 Bs‡iRx 

wcjLvbvq wb‡q Av‡m| 19/04/09 Bs‡iRx cybivq i¨ve wb‡q hvq| i¨v‡e 

wM‡q cv †f‡½ †M‡j we.wW.Avi nvmcvZv‡j fwZ© K‡i| wm.AvB.wW cywjk 

MZ 17/06/09 Bs‡iRx †MÖdZvi K‡i| c‡i Av`vj‡Z wb‡q Av‡m| GB 

Avgvi Revbe›`x|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.281 bears no substance to the 

offence under Section 382 of the Penal Code as alleged against 

the appellant. He merely saw the appellant with arms and to 
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make firing. He is the only solitary eye witness to the 

occurrence who attended Darbar and at the instance of disorder 

in Darbar he came out therefrom and on his way to EME Sainik 

Line he came to see many armed BDR Personnel with agitated 

mood to run around by making fire and among them he could 

identify the convict-appellant. Mere carrying arms by the 

appellant does not constitute the offence under Section 382 of 

the Penal Code. His reference of badge No. of as many as 12 

BDR personnel including the appellant appears unusual, 

unnatural, unreliable and tutored. Such evidence can’t be relied 

on. The confession of the appellant-‘ mKvj Abygvb 11.00 Uvi w`‡K 

15/20 Rb wewWAvi m`m¨ A ¿̄ nv‡Z Avgv‡`i jvB‡bi mvg‡b Av‡m| Zviv G‡m 

mevB‡K A ¿̄ wb‡Z e‡j Ges A ¿̄ bv wb‡j †g‡i †dj‡e e‡j ûgwK †`q| Zv‡`i 

ûgwK‡Z eva¨ n‡q e¨vivK †_‡K bx‡P †b‡g Avwm| bx‡P G‡m A ¿̄ c‡o _vK‡Z 

†`‡L Avwg  GKwU ivB‡dj wbB| ivB‡dj wb‡q  Avwg wewìs Gi Qv‡` wM‡q cvwbi 

U¨vswKi Avov‡j e‡m _vwK’ appears exculpatory. He took up arms 

being threatened. Moreover, it appears from 164 statement that 

the appellant was taken on remand for 5(five) days. The 

confession of the appellant thus apparently appears neither 
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voluntary nor true and it can’t be taken into consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 281 is the eye witness to the occurrence. He attended 

Darbar and at the instance of disorder he came out from Darbar 

and on his way to Line he came to see some BDR personnel on 

the road with arms and to make firing with agitated mood and 

among them he could identify the appellant and 11 other 

accused. There appears no vagueness in his identification. He 

rightly identified the appellant with his badge No. He reiterated 

in his cross examination that the appellant worked as ‘badak’. 

The evidence of P.W.281 appears credible, reliable and 

trustworthy. The confession of the appellant appears 

inculpatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence.  Mere taking on remand 

does not render the confession involuntary. P.W.358, the 

confessional recording Magistrate duly certified it as voluntary. 

The confession of the appellant finds corroboration by the 
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testimony of P.W.281. His confession being voluntary and true 

it can solely be based for conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   



 

 

8912 

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ashraful Alam 

(C.S.A.708), stated in his confessional statement- 

“mKvj Abygvb 11.00 Uvi w`‡K 15/20 Rb wewWAvi m`m¨ A ¿̄ nv‡Z 

Avgv‡`i jvB‡bi mvg‡b Av‡m| Zviv G‡m mevB‡K A ¿̄ wb‡Z e‡j Ges A ¿̄ bv 

wb‡j †g‡i †dj‡e e‡j ûgwK †`q| Zv‡`i ûgwK‡Z eva¨ n‡q e¨vivK †_‡K bx‡P 

†b‡g Avwm| bx‡P G‡m A ¿̄ c‡o _vK‡Z †`‡L Avwg  GKwU ivB‡dj wbB| ivB‡dj 

wb‡q  Avwg wewìs Gi Qv‡` wM‡q cvwbi U¨vswKi Avov‡j e‡m _vwK| ỳci Abygvb 

1.00 Uvi w`‡K bx‡P bvgvi mgq wmcvnx Aveyj‡K (Avgv‡`i e¨v‡Ûi) A ¿̄ nv‡Z 

†`wL| †g‡m Lvbv †L‡q Avevi jvB‡b Avwm mÜ¨v Abygvb 6.00Uvi mgq B Gg B 

wewìs Gi mv‡_ K¨vw›U‡bi mvg‡b †M‡j Avgv‡`i e¨v‡Ûi myRb eoyqv‡K ivB‡dj 

nv‡Z Ges wmcvnx AvjgMxi †K wc¯—j nv‡Z emv †`wL| AvjgMxi‡K wRÁvmvq 

AvjgMxi e‡j †h, `ievi n‡ji w`‡K jvk c‡o _vK‡Z †`L‡j Zv‡K jvk Mvox‡Z 

Zy‡j w`‡Z ej‡j †m jvk Mvwo‡Z Zy‡j †`q| c‡i e¨viv‡K P‡j Avwm| mÜ¨v 

Abygvb 7.00 Uvi w`‡K wbg©vbvaxb GKwU wewìs G wM‡q mvivivZ H weìs G 

jywK‡q _vwK| 26/02/09 Bs‡iRx A ¿̄ Rgv †`qvi †Nvlbv ï‡b Abygvb 2.00 Uvi 

w`‡K †Kv‡Z wM‡q A ¿̄ Rgv w`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 281 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 281 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 281 deposed- 

‘iv Í̄vq eû BDR m`m¨‡K mk ¿̄ D‡ËwRZ I AvµgbvZ¥K Ae ’̄vq ¸wj 

Qzo‡Z Qzo‡Z †`Šov †`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 58785 wmcvnx Avãyj 

nvwKg, 58680 wmcvnx Kvgiæ¾vgvb, 58811 wmcvnx †mvnive †nv‡mb, 58907 

wmcvnx Lwjjyi ingvb, 69096 wmcvnx Avey eKKi, 59115 wmcvnx Avkivdzj 
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Avjg, 69100 wmcvnx AvjgMxi 46694 bv‡qK myRb eoyqv, 58925 wmcvnx gxi 

†gvnv¤§` Avey nvwbd Ab¨Zg| gvBb e¨ZxZ mevB RTCNS Gi m`m¨|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.711 Habilder /41106 Sudhangshu 

Ranjon Acharjo.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.443 Lance Naik Md. Shahidul Islam 

P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 443 Lnk. Md. Shahidul Islam deposed that on 

25.02.2009 he was at Sadar Battalion. At 8.30 A.M. he found 

some BDR personnel together in the field of 44 Battalion. 

Among them he could identify 63952 Rezaul with SMG and to 

run with BDR personnel. He heard firing at 9.30 from Darber. 

From mess, he came to see 63952 Rezaul to run with SMG. 

Thereafter, he took shelter on 4th floor of Barak. At 10.00 A.M. 
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he came to see many BDR personnel with arms. Among them he 

could identify 63952 Sepoy Rezaul Karim, 53824 Musa Mollah, 

35210 Habilder Rashid, 58925 Sepoy Mir Abu Hanif, 52781 

Habibullah, 53562 Moniruzzaman, the appellant 41106 

Sudhangshu Ranjan Acharjee and , 63952 Rezaul. 

In cross-examination on behalf of the appellant, he stated 

that he was alone on duty at R.P. He went to R.P. officer room at 

9.30 and thereafter he came to soldiers mess. He remained in 

Sepoy mess till 11.30. He denied the suggestion that till 11.30 he 

moved at different places. He did not see any officer in mess 

area. He denied the suggestion that the accused did not make 

fire. He worked at dairy firm. He supplied milk in accordance 

with ticket. He denied the suggestion that for mis-appreciation 

milk of dairy he was awarded punishment. He denied the 

suggestion that he had participation in the rebellion. 

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

04.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 780 and his 

signature 780/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.06.2009 and brought 

before him on 04.07.2009. He sent him to jail at 6.50 P.M. He 

denied the suggestion that he did not provide the appellant 

sufficient time for reflection and that did not appraise column 5 

and that did not certify column 8 properly and that the appellant 

did not make statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  he recorded the statement of P.W.443 on 18.08.2009. 

P.W.443 deposed before him that he saw the appellant in mess 

area. The appellant was arrested on 23.06.2009 and taken on 

remand for 9 days. He can’t say whether father of the appellant 

died on the date of occurrence,. The appellant referred his father 

as dead. He denied the suggestion that he obtained the 

confession of the appellant under oppression.  

The confession of the appellant Habilder Sudhangshu 

Ranjon Acharjo (C.S.A.711), runs as under- 
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“ Avwg BDR Gi GKRb nvwej`vi bs 41106| Avwg MZ 12/6/82 Bs 

Zvwi‡L BDR G wmcvnx c‡` †hvM`vb Kwi| Avwg 10/10/06 Bs | 

Zvwi‡L nvwej`vi c‡` DbœxZ nB| Avwg 22 ivB‡djm& Gi e¨vUwjqvb Gi  

i“gSzg h‡kvi n‡Z wcjLvbvq Avwm Bs 16/2/09 Zvwi‡L Ges m`i 

e¨vUvwjq‡b Aviwc  ‡mKk‡b 10 w`‡bi Rb¨ A ’̄vqx mshy³ jvf Kwi| 

Avwg 24/2/09 Bs Zvwi‡L wcjLvbvq mKvj 8 Uv n‡Z  ỳcyi 12 Uv ch©š— 

"MÕÕ cvwK©s G  wWDwU Kwi| Avwg  Aviwc jvB‡b 2q Zjvq _vKZvg|  

Avwg 25/2/09 Bs Zvwi‡L  Abygvb  mKvj 8 Uvq `ievi n‡j cvwK©s  

wWDwU‡Z  Av‡qvwRZ wQjvg| Ab¨iv wQj| nvwej`vi jwZd, bv‡qK Rwni, 

j¨vÝ bv‡qK  QvBdzi, j¨vÝ bv‡qK kIKZ, wmcvnx †mwjg, wmcvnx gwbi, 

wmcvnx BKevj, wmcvnx  gwZ, wmcvnx Awn`, wmcvnx wej−vj Giv  Avgvi 

mv‡_ cvwK©s wWDwU‡Z wQj| Abygvb mKvj 9:30 Uvq  `ievi n‡j 

wPj−vwPwj−i kã ïb‡Z cvB| Avwg ZLb ¸wji AvIqvR ïb‡Z cvB| 

wewWAvi  m`m¨iv QyUvQywU Ki‡ZwQj I hvi hvi jvB‡b  hvw”Qj| Avwg 

†`vovBqv Avgvi wbR e¨viv‡K P‡j Avwm| ‡cŠ‡b 3 Uvq weKv‡j (Abygvb) 

G¤̂y‡j‡Ý gvBwKs K‡i †h, hviv A ¿̄ †bb bvB , Zviv  A ¿̄ †bb,  hvi Kv‡Q  

A ¿̄ bv cvIqv hv‡e  Zv‡K ¸wj K‡i  †g‡i †djv  n‡e| Avwg cyivZb  

Aviwc jvB‡bi eviv›`vq ¸wj wenxb GKwU ivB‡dj cvB Ges Zv nv‡Z 

†bB|Avwg A ¿̄mn jvB‡b Ae ’̄vb Kwi|26/2/09 Bs Zvwi‡L cªavbgš¿xi 

†Nvlbv †`Iqvi c‡i A ¿̄ Rgv w`‡Z e‡j| c‡i Avwg m`i  e¨vUvwjq‡bi 
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†Kv‡Z †h‡q A ¿̄ Rgv †`B| Avwg weKvj 4:30 Uvq  wcjLvbv †_‡K 

cvwj‡q hvB| Avwg 1/3/09 Bs Zvwi‡L  BDR †M‡U nvwRi nB| Avwg  

Join   Kivi Rb¨  Ges 3/3/09 Bs  Zvwi‡L Avwg   BDR Gi  wfZ‡i 

cª‡ek Kwi| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.443 bears no substance to the 

offence under Section 382 of the Penal Code as alleged against 

the appellant. He merely saw the appellant with arms and to 

make firing. Although, he identified the appellant with his 

badge No. but in view of the facts and circumstances of the case 

the reference of badge No. of as many as 8 BDR personnel 



 

 

8923 

appears tutored and unreliable. Mere carrying arms does not 

constitute the offence as alleged The confession of the 

appellant-‘ ‡cŠ‡b 3 Uvq weKv‡j (Abygvb) G¤̂y‡j‡Ý gvBwKs K‡i †h, hviv A ¿̄ 

†bb bvB , Zviv  A ¿̄ †bb,  hvi Kv‡Q  A ¿̄ bv cvIqv hv‡e  Zv‡K ¸wj K‡i  †g‡i 

†djv  n‡e| Avwg cyivZb  Aviwc jvB‡bi eviv›`vq ¸wj wenxb GKwU ivB‡dj cvB 

Ges Zv nv‡Z †bB’ appears exculpatory. He took up arms being 

threatened. More so, P.W.654, the investigation officer admits 

that the appellant was taken on remand for 9(nine) days. P.W. 

371, the confession recording Magistrate also failed to certify to 

it’s voluntariness. The confession of the appellant thus 

apparently appears neither voluntary nor true and it can’t be 

taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.443 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw him with 

arms and to make firing. It is clear from his evidence that the 

appellant took away arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears inculpatory in nature. 
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Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession involuntary. P.W.371, the confession recording 

Magistrate duly certified it as voluntary. The confession of the 

appellant finds corroboration by the testimony of P.W.443. His 

confession being voluntary and true it can solely be based for 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Habilder Sudhangshu Ranjon 

Acharjo (C.S.A.711), runs as under- 

“ ‡cŠ‡b 3 Uvq weKv‡j (Abygvb) G¤̂y‡j‡Ý gvBwKs K‡i †h, hviv A ¿̄ †bb 

bvB , Zviv  A ¿̄ †bb,  hvi Kv‡Q  A ¿̄ bv cvIqv hv‡e  Zv‡K ¸wj K‡i  

†g‡i †djv  n‡e| Avwg cyivZb  Aviwc jvB‡bi eviv›`vq ¸wj wenxb 

GKwU ivB‡dj cvB Ges Zv nv‡Z †bB|Avwg A ¿̄mn jvB‡b Ae ’̄vb 

Kwi|26/2/09 Bs Zvwi‡L cªavbgš¿xi †Nvlbv †`Iqvi c‡i A ¿̄ Rgv w`‡Z 

e‡j| c‡i Avwg m`i  e¨vUvwjq‡bi †Kv‡Z †h‡q A ¿̄ Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 443 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 443 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 443 deposed- 

‘10.00 NwUKvq wcjLvbv Fire nq| mKj ‰mwb‡Ki nv‡Z A ¿̄ †`L‡Z 

cvB| 11.00 NwUKvq 63952 wmcvnx †iRvDj Kwig 53824 gyQv gyj−v, 35210 

nvwej`vi ewbK, 58925 wmcvnx gxi Avey nvwbd 52781 nvweeyjøvn 53562 

gwbi“j, 41106 myavsï iÄb AvP©vh 63952 †iRvDj †K mn A‡bK‡K †`wL 

mk ¿̄ Ae ’̄vq ¸wj Ki‡Z|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 



 

 

8932 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.712 Sepoy/73723 Monjur Elahi.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.14 Naik Md. Anamul Haque 

P.W.359 Foisal Atique Bin Kader, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he came to hear 

firing sound. Afterwards he came to Signal sector and there he 

saw Deputy Commander Maj. Shah Alam who asked him to 

connect commanding officer with mobile. Signalman Uzzal 

informed that the mobile of commandant is found switch off. 

Then operator talked with Maj. Maksumul Hakim on mobile. 

Maj. Shah Alam sought help from them having afraid of his 

life. Thereafter, they hid him in the store room. Afterwards he 

came out on varanda. Therefrom he came to see Commandant 

Lutfor Rahman to come up in his office on 2nd floor. At that 

time he came to see Sepoy Emran, along with- Habilder Taher, 
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Lance Naik Karim, Sepoy Azim Patowary Sepoy Arafat 

Hossain, Sepoy Mijanar and others to come to the office of 24 

Battalion with arms and they took down Commandant Lutfor 

Rahman forcibly and took him away towards D.G. Office in 

insulting manner. Prior to that Signalman Uzzal pushed Shah 

Alom in Signal room and closed the door. After that 15/10  

BDR personnel  with arms wearing ‘CAMO †MÄx’ attract signal 

sector and enter into it on breaking down the door. Later on the 

left the signal sector office. Among the BDR personnel who 

entered into the office he identified Signalman Shamim, Sepoy 

Lutfor Rahman, Sepoy Ziaur Rahman, Sepoy Solayman, the 

appellant Sepoy Monjur Elahi, Sepoy Golam Mostafa, Lance 

Naik Kamrul and Sepoy Emdad  .............................. 

In cross-examination on behalf of the appellant, he stated 

that at the time of occurrence he had his mobile with him. 

O.P.S. officer came to know of the rebellion after telephonic 

talk. 24 Battalion was 800 yard away from sports Board. He 

can’t say whether any other BDR person named Shamim in 24 

Battalion. He denied the suggestion that he did not depose of 

the appellant before I.O. and that the appellant was performing 
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his duty at store room of Sports Board and that he did not see 

the appellant and that he deposed falsely.  

 P.W.359 Foisal Atique Bin Kader, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

14.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 668 and his 

signature 668/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference when the appellant was brought before 

him. He denied the suggestion that he did not appraise column 

5 to the appellant and that the statement of the appellant is not a 

confession. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  P.W.14 is the member of signal platoon, 24 Battalion and 

the appellant hailed from D company but of same Battalion. 

P.W.14 deposed before him on 05.05.2009. He arrested the 

appellant on 01.07.2009. He denied the suggestion that he 

shown arrest the appellant on 26.07.2009. The appellant was 
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taken on remand twice for 8 days. He denied the suggestion that 

he obtained the confession of the appellant technically.  

The confession of the appellant Sepoy Monjur Alahi 

(C.S.A.712), runs as under- 

“B¢j 2005 Hl BNø q−a ¢fmM¡e¡u LjÑlaz B¢j ¢hNa 25.02.09 

¢MËx clh¡l q−m k¡Cz ¢X¢S j−q¡c−ul hš²hÉ öl¦ qh¡l ¢LR¤re fl B¢j 

¢T¢j−u f¢sz ¢LR¤re fl ®c¢M ®k, ph¡C c¡¢s−u ®N−R ®QQ¡ ®j¢Q q−µRz 

aMe ph¡l j−a¡ B¢j Jclh¡l qm q−a ®hl q−u Bj¡l 24 hÉ¡V¡¢mu¡−e 

k¡Cz ®kM¡−e °p¢eL m¡C−e ®k−u ®c¢M ®LE e¡Cz aMe …¢ml BJu¡S ö¢ez 

B¢j ®Q±¢Ll e£−Q  m¤¢L−u b¡¢Lz ¢LR¤re fl m¡C−e …¢m L−lz j¡C−L 

®O¡oe¡ ®cu ph¡C m¡Ce q−a h−l q−u AÙ» q¡−a e¡Jz L¡−l¡ q¡−a AÙ» e¡ 

b¡L−m a¡−L …¢m L−l qaÉ¡ Ll¡ q−hz aMe B¢j m¡Ce q−a ®hl q−u 

l¡Ù¹¡u Bp−m N¡s£−a L−uL Se j¤−M¡n fs¡ ¢h¢XBl pcpÉ Bj¡−L 

N¡m¡N¡m L−l ®L¡a ®b−L AÙ» ¢e−a h−m q¡−a AÙ» e¡ b¡L−m …¢m Ll−h 

h−m ýj¢L ®cuz Aafl B¢ja¡−cl i−u ®L¡−a k¡Cz ®k−u ®c¢M ®pM¡−e 

®L¡e AÙ» e¡Cz ®hl q−u ®L¡−al f¡−nÄÑ N¡−Rl e£−Q g¡u¡l ¢fe R¡s¡ HLV¡ 

AÙ» f−s b¡L−a ®c¢Mz B¢j ®pV¡ ¢e−u ®L¡−a ®l−M m¡C−el ¢fQ−e Vu−mV  

m¤¢L−u ¢Rm¡jz p¡l¡ ¢ce, p¡l¡ l¡a ®pM¡−eC ¢Rm¡jz Aafl 26.02.09 ¢MË 

j¡C−L AÙ» Sj¡ ®ch¡l ¢hou fÐQ¡l Ll−m B¢j ®pM¡e ®b−L ®hl qCz ®j−p 

®k−u c¤f¤−ll M¡h¡l M¡C, jp¢S−c e¡j¡S f¢sz Aafl ®c¢M ®k, ph¡C Q−m 
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k¡−µRz aMe B¢j ®XCl£ g¡−jÑl ®cu¡m Vf¢L−u h¡¢q−l Q−m k¡C, aMe 

®hm¡ Ae¤j¡e 3.30/4.00 O¢VLz Aafl plL¡l£ ®O¡oe¡ ö−e 01.03.09 

¢œ²x ¢fmL¡e¡u ¢l−f¡VÑ L¢lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 14 does not bear any 

substance. The identification of the Appellant by P.W.14 is not 

proper. He merely refers him as ‘Sepoy Monjur Elahi’ without 

his Battalion and badge No. He claims to see the appellant with 

arms and to attack signal sector which does not constitute any 

offence under Section 382 of the Penal Code. His evidence 

finds no corroboration by any other witness. His solitary, 
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uncorroborated testimony does not inspire any confidence and 

it can’t be relied on. The confession of the appellant- ‘L−uL Se 

j¤−M¡n fs¡ ¢h¢XBl pcpÉ Bj¡−L N¡m¡N¡m L−l ®L¡a ®b−L AÙ» ¢e−a h−m q¡−a 

AÙ» e¡ b¡L−m …¢m Ll−h h−m ýj¢L ®cuz Aafl B¢ja¡−cl i−u ®L¡−a k¡Cz 

®k−u ®c¢M ®pM¡−e ®L¡e AÙ» e¡Cz ®hl q−u ®L¡−al f¡−nÄÑ N¡−Rl e£−Q g¡u¡l ¢fe 

R¡s¡ HLV¡ AÙ» f−s b¡L−a ®c¢Mz B¢j ®pV¡ ¢e−u ®L¡−a ®l−M m¡C−el ¢fQ−e 

Vu−mV  m¤¢L−u ¢Rm¡jz p¡l¡ ¢ce, p¡l¡ l¡a ®pM¡−eC ¢Rm¡j’ appears 

exculpatory in nature. He took up an abandoned arms. His 

above confession does not admit to his alleged offence under 

section 382 of the Penal Code. Moreover, P.W. 654 admits that 

the appellant was taken on remand for 8(eight) days at two 

times. His confession apparently appears a product of torture. 

P.W. 359 the confession recording Magistrate also failed to 

certify to it’s voluntaries. It finds no corroboration by any other 

witness. The confession of the appellant not being true and 

voluntary it can’t be taken in to consideration as evidence.     

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W 14 is the eye witness to the occurrence. He saw the 

appellant with arms and to attack signal sector. His above 
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testimony could not be tainted or embellished in any way by his 

cross-examination. It is clear that he took up arms by 

plundering kote and constituted the offence under Section 382 

of the Penal Code. The confession of the appellant is evasive 

but inculpatory in nature. Although he was taken on remand but 

no evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W. 359 certified his 

confession as voluntary. It finds corroboration by P.W. 14. The 

confession of the appellant being true and voluntary it can 

solely be based to support the impugned order of conviction 

and sentence to the appellant.      

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Monjur Alahi (C.S.A.712), 

stated in  his confessional statement- 

“aMe B¢j m¡Ce q−a ®hl q−u l¡Ù¹¡u Bp−m N¡s£−a L−uL Se j¤−M¡n 

fs¡ ¢h¢XBl pcpÉ Bj¡−L N¡m¡N¡m L−l ®L¡a ®b−L AÙ» ¢e−a h−m q¡−a 

AÙ» e¡ b¡L−m …¢m Ll−h h−m ýj¢L ®cuz Aafl B¢ja¡−cl i−u ®L¡−a 

k¡Cz ®k−u ®c¢M ®pM¡−e ®L¡e AÙ» e¡Cz ®hl q−u ®L¡−al f¡−nÄÑ N¡−Rl e£−Q 

g¡u¡l ¢fe R¡s¡ HLV¡ AÙ» f−s b¡L−a ®c¢Mz B¢j ®pV¡ ¢e−u ®L¡−a ®l−M 

m¡C−el ¢fQ−e Vu−mV  m¤¢L−u ¢Rm¡jz p¡l¡ ¢ce, p¡l¡ l¡a ®pM¡−eC 

¢Rm¡jz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 14 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 14 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 14 deposed- 

‘Gi ci GK`j D”Q„•Lj  BDR ‡Rvqvb cÖvq 15/10 Rb A ¿̄ nv‡Z 

CAMO ‡MÄx cwiwnZ Ae ’̄vq G‡m wmMbvj †mKU‡i Avµgb K‡i| Zv‡`i 

nv‡Zi iW I jvwV w`‡q `iRv †f‡½ wfZ‡i cÖ‡ek K‡ib| c‡i Iiv wmMbvj 

‡mKUi †Q‡o Awd‡mi w`‡K P‡j hvq| hviv G‡mwQj Zv‡`i g‡a¨ wmMbvjg¨vb 

kvgxg wmcvnx jyrdi ingvb, wmcvnx wRqvDi ingvb, wmcvnx †mvjvqgvb, wmcvnx 
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gÄyi Gjvnx, wmcvnx  †Mvjvg †gv —̄dv, j¨vÝ bv‡qK Kvgi“j Ges wmcvnx 

Gg`v`‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

C.S. Accused No.713 Sepoy /74730 Md. Faizullah 

Kabir.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.401 Lance Naik Md. Manik Meah 

P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.401 LNK. Md. Manik Miah deposed that on 

25.02.2009 he went to Darber. After commencement of Darber 

two Sepoys pointed arms. The officers detained one and other 

one ran away. There happened disorder and the BDR personnel 

were leaving Darber. He also left Darber and moved towards 

Barak. On the way, he came to see vehicles from the Parade 
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ground were taking out speedily. Azim Patwary took away the 

vehicle of the commander. In the Barak some BDR personnel 

were abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see 74911 Shafiul, 

54793 Nasir, 67569 Bulbul, the appellant 74730 Faijulah, 

74274 Ajaher, 77525 Sepoy Mamun, 54815 Jahangir, 67660 

Anowar and some others to hold arms and to make firing. They 

were looking for army officers. He came to see many BDR 

personnel to make firing beside canteen. He came back to the 

Barak. On 27.02.2009 at the instruction of police he went to the 

hospital.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he moved with the rebellions. From his bed 

he tried to guess everything. He found many persons with 

agitated mood. He denied the suggestion that from the bed of 

Barak mess nothing could be viewed. Azim Patwary was driver 

and runner of commanding officer. He cannot say whether Azim 

Patwary was in the M.T. room. He denied the suggestion that he 

deposed falsely. 
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 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

11.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 824 and her 

signature 824/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.07.2009 and brought 

before him on 12.07.2009. The appellant was on remand. He 

denied the suggestion that he did not appraise column 5 and that 

he did not follow the provisions of 164/ 364 and that the 

statement of the appellant is not a confession and that he did not 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  P.W.401 did not specify when he saw the appellant but he 

deposed that he saw the appellant around Line and mess area. 

He deposed the statement of Maj. Abu Dardar. He deposed that 

the appellant was his relative. He denied the suggestion that he 

obtained the confession of the appellant by oppression.  
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The confession of the appellant Sepoy Md. Faizullah 

Kabir (C.S.A.713), runs as under- 

“24.02.2009 Bs Zvs Avwg c¨v‡i‡W wQjvg|  H w`b ỳcyi †ejv eoLvbv 

†L‡qwQ| iv‡Z wekªvg †bB jvB‡b|  mKv‡j jvB‡b  wQjvg| mKvj 

AvbygvwbK 9.30 Uq ¸wji kã cvB| Avwg `iev‡i Avwmwb| Av‡¯Z 

Av‡¯Z ¸wji kã evo‡Z _v‡K| Avwg Avgvi  gv‡K †dvb Kwi| `iev‡ii 

w`b 4/5 R‡bi b¨vq AvgviI wWDwU wQj bv| Avwg jvB‡b  wekªv‡g wQjvg| 

†ejv 12 Uvi w`‡K wKQy gy‡Lvkavix wewWAvi  †Nvlbv †`q A ¿̄ †bqvi 

Rb¨| Avwg bx‡P †b‡g GKwU A ¿̄ †bB Ges e¨viv‡K Avgvi i“‡g P‡j 

Avwm| H w`b ivZ  e¨viv‡K wQjvg| 26.02.09 Bs Zvs evB‡i hvIqvi 

†Póv K‡iwQ| wKš‘ †h‡Z cvwiwb|  26.02.2009 Bs Zvs  mKvj 10 Uvq 

A ¿̄ Rgv w`‡qwQ Ges jvB‡b Ae ’̄vb Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 401 does not bear any 

substance as to the offence under section 382 of the Penal Code 

as alleged against the appellant. He merely claims to see the 

appellant with arms and to make firing which does not 

constitute any offence as alleged. More so, his evidence appears 

vague and unspecified. He did not mention when and where he 

saw the appellant. His reference of badge No. of as many as 10 

accused including the appellant appears unusual, unnatural and 

tutored. His testimony finds no corroboration by any other 

witness and thus it lacks credibility. The confession of the 

appellant-‘†ejv 12 Uvi w`‡K wKQy gy‡Lvkavix wewWAvi  †Nvlbv †`q A ¿̄ †bqvi 

Rb¨| Avwg bx‡P †b‡g GKwU A ¿̄ †bB Ges e¨viv‡K Avgvi i“‡g P‡j Avwm Õ 

appears exculpatory in nature. He took up arms being 

threatened. P.W 381, the confession recording Magistrate failed 

to certify to it’s voluntariness. It finds no corroboration by any 

other witness. The confession of the appellant not being true 

and voluntary it can’t be taken in to consideration as evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 



 

 

8956 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.401 is the eye witness to the occurrence. He saw the 

appellant with arms and identified him properly with his 

regiment No. His solitary evidence appears worthy of credit. 

The confession of the appellant appears inculpatory in nature. It 

finds corroboration by the evidence P.W.401 and bears 

substance to his offence under Section 382 of the Penal Code. 

No evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W.381, the confession 

recording Magistrate also certified his confession as voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 



 

 

8960 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Faizullah Kabir 

(C.S.A.713), stated in his confessional statement- 

“ †ejv 12 Uvi w`‡K wKQy gy‡Lvkavix wewWAvi  †Nvlbv †`q A ¿̄ †bqvi 

Rb¨| Avwg bx‡P †b‡g GKwU A ¿̄ †bB Ges e¨viv‡K Avgvi i“‡g P‡j 

Avwm| H w`b ivZ  e¨viv‡K wQjvg| 26.02.09 Bs Zvs evB‡i hvIqvi 
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†Póv K‡iwQ| wKš‘ †h‡Z cvwiwb|  26.02.2009 Bs Zvs  mKvj 10 Uvq 

A ¿̄ Rgv w`‡qwQ Ges jvB‡b Ae ’̄vb Kwi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 401 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 401provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 401 deposed- 

‘jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i A ¿̄ Qvov †KD _vK‡j ¸wj 

Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 

74911 kwdDj 54793 bvwQi, 67569 eyjeyj, 74730 dqRyjøvn, 74274 
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AvRnvi, 77525 wmcvnx gvgyb, 54815 Rvnv½xi, 67660 Av‡bvqvi mn Av‡iv 

A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i †LvR Ki‡Z _v‡K|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.715 Naik Asst. /60149 Noor 

Mohammad.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.424 Sepoy Md. Faruq Hossain  

P.W.356 A.M. Zulfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.424 Sepoy Md. Faruque Hossain deposed that on 25-

26 Feb, 2009 he was on duty at  I/C-1 in BDR hospital. On 

25.02.2009 there happened violence in Darber. He came to see 

J.C.O. Ramendra with SMG, 53558 Nazrul,  the appellant 

60149 Nur Mohammad, 7814 Alamgir to move with arms. On 

26.02.2009 at about 17.30 he left Peelkhana. 
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In cross-examination on behalf of the appellant, he 

remained in Peelkhana till 17.07.2009. He told of the occurrence 

to his commanding officer orally. He denied the suggestion that 

he was one of the rebellions and that he did not happen to meet 

with any of the accused with arms and that he ran away from the 

Darber. He saw the accused when he got down to take his meal.  

 P.W.356 A.M. Zulfikar Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 588 and his 

signature 588/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 5 days. He denied the 

suggestion that he did not appraise everything to the appellant 

and that did not certify in column 8 and that he did not follow 

the provisions of 164/364 in recording the statement of the 

appellant and that the statement of the appellant is not a 

confession.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not make any statement as to 

committing murder and that P.W.424 did not depose against the 

appellant and that there is no scope to see outside from ICU.  

The confession of the appellant Naik Asst. Noor 

Mohammad (C.S.A.715), runs as under- 

“Avwg bv‡qK mnKvix wnmv‡e m`i `ßi wewWAvi wPwKrmv cwi`ßi 

wcjLvbv XvKvq Kg©iZ wQjvg| G D (General Duty) ˆmwbK‡`i 

†eZb fvZv, UvBg †¯‹j, mxgvš—fvZv wbqv †¶vf wQj- Zv Avwg RvbZvg| 

Avwg wPwKrmv cwi`ßi wZ¯—v 9/1 wewìs-G cwievi wbqv _vKZvg| 

25/02/09-G mKvj 8.30 Gi w`‡K `ievi n‡j Avwm| 9 Uvi w`‡K 

DG m¨vi Av‡mb| DG m¨vi e³e¨ ivLvi mgq 9.25/9.30 Gi w`‡K 

`ievi n‡ji evwn‡i †Mvjv¸wj ïi“ n‡j mevB †hw`‡K cv‡i †`Šov‡`Šwo 

Ki‡Z _v‡K| Avwg `ievi nj †_‡K †`Š‡o †ei n‡q Avgvi evmvq P‡j 

Avwm| wKQy¶b ci Avgvi KwjM †gvt mvBdzj Avgvi evmvq Av‡m| †mI 

Avgvi mv‡_ wPwKrmv cwi`ß‡i PvKix K‡i| Abygvb 10.30 Gi w`‡K 

gvB‡K †Nvlbv w`‡q mKj BDR †`i A ¿̄ wb‡Z ejv nq| 11.30 Uvi 

w`‡K 4/5 Rb A ¿̄avix wewWAvi Avgvi evmvi `iRvq †Rv‡o †Rv‡o av°v 
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I jvwÌ gv‡i| `iRv Lyj‡j GB 4 Rb gy‡Lvkavix BDR iv Avgv‡`i‡K 

e‡j ‡Zviv A ¿̄ †b... ZvovZvwo, bv n‡j Avgv‡`i †g‡i †dj‡e| Avwg 

Avi mvBdzj ZLb †K› ª̀xq †Kv‡Zi w`‡K hvB| A ¿̄avixiv Avgv‡`i‡K wb‡q 

hvq| †Kv‡Zi mvg‡b G‡j Avgv‡`i ỳÕR‡bi nv‡Z ỳ‡Uv ivB‡dj Avi 15 

ivDÛ ¸wj A ¿̄avix Ges gy‡Lvkciv BDR iv Avgv‡`i †`q| Zvici 

Avgv‡`i iv¯—v av‡i gv‡Vi w`‡K †h‡Z e‡j Avgiv ỳÕRb cvwb LvIqvi 

bvg K‡i A ¿̄ wb‡q evmvq P‡j Avwm| Avgvi cv‡ki i“‡gi mnKvix 

bv‡qK ỳjvj MvRxi evmv Zvjv wQj| Pvwe Avgvi ¿̄xi Kv‡Q wQj| GB 

evmvq 25/02/09 ZvwiL ivZ _vwK| 26/02/09 mKv‡j Avgvi ¿̄x †Q‡j-

†g‡q wbqv wcjLvbv n‡Z †ei nevi Rb¨ P‡j hvB| Avwg Avi mvBdzj 

evmvq _vwK| H w`b 12.30 Uvi w`‡K gvB‡K †NvlYv ï‡b Avwg Avi 

mvBdzj †K› ª̀xq †Kv‡Z A ¿̄ Rgv †`B| Abygvb 2 Uvi ( ỳcyi) w`‡K 

KmvBLvbvi †cQ‡bi †`Iqvj UcKvBqv ïµvev` P‡j Avwm| miKvix 

†NvlYvq 01/03/09 wcjLvbvq Avwm| 03/03/09 wcjLvbvi †fZ‡i 

cÖ‡ek Kwi| c‡i Avgv‡K †MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.424 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. He simply claims 

to see the appellant with arms and to move around with armed 

rebellions. His above testimony appears vague and unspecified. 

He did not disclose when and where he saw the appellant. Such 

vague, unspecified and solitary evidence can’t be relied on. The 

confession of the appellant –‘11.30 Uvi w`‡K 4/5 Rb A ¿̄avix wewWAvi 

Avgvi evmvi `iRvq †Rv‡o †Rv‡o av°v I jvwÌ gv‡i| `iRv Lyj‡j GB 4 Rb 

gy‡Lvkavix BDR iv Avgv‡`i‡K e‡j ‡Zviv A ¿̄ †b... ZvovZvwo, bv n‡j 

Avgv‡`i †g‡i †dj‡e| Avwg Avi mvBdzj ZLb †K› ª̀xq †Kv‡Zi w`‡K hvB| 

A ¿̄avixiv Avgv‡`i‡K wb‡q hvq| †Kv‡Zi mvg‡b G‡j Avgv‡`i ỳÕR‡bi nv‡Z 

ỳ‡Uv ivB‡dj Avi 15 ivDÛ ¸wj A ¿̄avix Ges gy‡Lvkciv BDR iv Avgv‡`i 
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†`q| Zvici Avgv‡`i iv¯—v av‡i gv‡Vi w`‡K †h‡Z e‡j Avgiv ỳÕRb cvwb 

LvIqvi bvg K‡i A ¿̄ wb‡q evmvq P‡j Avwm’ appears exculpatory in 

nature. He took up arms being threatened. P.W.356, the 

confession recording Magistrate admits that the appellant was 

taken on remand for 5(five) days. The confession of the 

appellant thus apparently appears a product of torture. P.W.356, 

the confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession not being true and voluntary it 

can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.424 is the eye witness to the occurrence. He identifies 

the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears evasive but inclupatory in 

nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. Mere taking on remand does not render 
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the confession as involuntary. P.W.349, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.W.424. The confession being 

voluntary and true it can solely be based for the impugned order 

of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Asst. Noor Mohammad 

(C.S.A.715), stated in his confessional statement- 

“ 11.30 Uvi w`‡K 4/5 Rb A ¿̄avix wewWAvi Avgvi evmvi `iRvq 

†Rv‡o †Rv‡o av°v I jvwÌ gv‡i| `iRv Lyj‡j GB 4 Rb gy‡Lvkavix 

BDR iv Avgv‡`i‡K e‡j ‡Zviv A ¿̄ †b... ZvovZvwo, bv n‡j Avgv‡`i 

†g‡i †dj‡e| Avwg Avi mvBdzj ZLb †K› ª̀xq †Kv‡Zi w`‡K hvB| 

A ¿̄avixiv Avgv‡`i‡K wb‡q hvq| †Kv‡Zi mvg‡b G‡j Avgv‡`i ỳÕR‡bi 

nv‡Z ỳ‡Uv ivB‡dj Avi 15 ivDÛ ¸wj A ¿̄avix Ges gy‡Lvkciv BDR iv 

Avgv‡`i †`q| Zvici Avgv‡`i iv¯—v av‡i gv‡Vi w`‡K †h‡Z e‡j Avgiv 

ỳÕRb cvwb LvIqvi bvg K‡i A ¿̄ wb‡q evmvq P‡j Avwm| Avgvi cv‡ki 

i“‡gi mnKvix bv‡qK ỳjvj MvRxi evmv Zvjv wQj| Pvwe Avgvi ¿̄xi 

Kv‡Q wQj| GB evmvq 25/02/09 ZvwiL ivZ _vwK| 26/02/09 mKv‡j 

Avgvi ¿̄x †Q‡j-†g‡q wbqv wcjLvbv n‡Z †ei nevi Rb¨ P‡j hvB| Avwg 

Avi mvBdzj evmvq _vwK| H w`b 12.30 Uvi w`‡K gvB‡K †NvlYv ï‡b 

Avwg Avi mvBdzj †K› ª̀xq †Kv‡Z A ¿̄ Rgv †`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 424 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 424 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 424 deposed- 

‘I/C-1 G duty †Z wQjvg| 25/2/09 Zvwi‡L `iev‡i †Mvjgvj nq| 

J.C.O i‡g› ª̀‡K SMG nv‡Z, 53558 bRiæj‡K A ¿̄ nv‡Z 60149 byi 

†gvnvg¥` †K A ¿̄ nv‡Z Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 



 

 

8980 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.716 Lance Naik/68448 Md. Anwarul 

Haque.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.442 Sepoy Medi Asst. Md. Mizanur Rahman 
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P.W.330 Mrs. Minhaj-Um-Munira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.442 Senior Medical Assistant Md. Mizanur Rahman 

deposed that on 25.02.2009 he was at Darber. A BDR person 

with arms entered into Darber and pointed arms towards DG. He 

was named Moyeen. For the cause of violence he left Darber and 

came to hospital. At 11.00 A.M. he came out from hospital and 

on his way at 12.10 he happened to meet with Lt. Col. Forhad 

and on his way in front of MRI building he came to see the 

appellant 68448 Anowar, 74715 Elias with arms, 4615 

Ramendra, 65544 Nishan Molla with SMG. On 26.02.2009 at 

4.00 P.M. he left Peelkhana.  

In cross-examination, he stated that after the occurrence 

he met with Col. Razzaque and Col. Forhad. He had no talk with 
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the accused in Hospital. But he happened to meet with 

Ramendra Nath. I.O. read over his deposition to hm. He deposed 

of Anowarul before I.O. not Sanoarul. He knew Elias. He cannot 

say whether the wife of Elias delivered a female child on 

09.03.2009. He cannot say whether Elias was in service after the 

occurrence. He cannot say whether wife of Dr. Amjad was given 

surgical operation on that day. He cannot say whether Ramendra 

had his retirement date on 24.02.2009. He denied the suggestion 

that he deposed falsely and did not see the accused with arms.  

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

03.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 376 and her 

signature 376/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference wherefrom the appellant was 

brought before her. The appellant was police custody from 

23.07.2009 to 03.08.2009. He appraise column 5 to the 

appellant in Bengali. He denied the suggestion that he did not 
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certify in column 8 and that the appellant was provided 

sufficient time for reflection and that the confessional statement 

of the appellant was obtained under coercion.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  in 161 statement of P.W.442 the name of the appellant was 

wrongly recorded as Sanowarul Haque. He denied the 

suggestion that he implicated the appellant in lieu of Sanowar. 

He arrested the appellant on 23.07.2009 and took on remand for 

9 days. He denied the suggestion that the appellant was taken in 

CID, TFI and RAB during the period of remand and obtained 

the confession by coercion.  

The confession of the appellant Lance Naik Md. Anwarul 

Haque (C.S.A.716), runs as under- 

“ 25/02/09 a¡¢l−M pL¡m 7.30V¡u A¡¢j A¢g−p k¡Cz I¢ce A¡j¡−cl 

A¢g−p Teuder Sj¡ ®cu¡l a¡¢lM ¢Rmz ®jSl j¡j¤e pÉ¡l 8.30V¡l ¢c−L 

2¢V Tender receive L−lez a¡lfl ¢a¢e (pwk¤š² f¡a¡-1) A¡j¡−L 

c¡¢uaÅ ¢c−u clh¡l q−m Q−m k¡ez A¡¢j A¡−l¡ 2V¡ Tender  NËqe L¢lz 

9.30 V¡l ¢c−L qW¡v L−l …¢ml A¡Ju¡S öe−a f¡Cz  h¡l¡¾c¡u ®hl q−u 

®c¢M ph¡C R¤V¡R¤¢V Ll−Rz AeÉ¡eÉ l¦j hå L−l A¡jl¡  1V¡ l¦−j A¡nÊu 
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®eCz 12.00 V¡l ¢c−L j¡C−L ®O¡oe¡ öe−a f¡C k¡l¡ AÙ» ®eu  e¡Cz 

a¡−cl−L …¢m Ll¡ q−hz aMe A¡¢j A¢gp ®b−L ®hl q−u hÉ¡l¡−L k¡Cz 

på¡ fkÑ¿¹ hÉ¡l¡−L ¢Rm¡jz 6.30 V¡l ¢c−L hÉ¡l¡−L ®b−L e£−Q ®e−j ®c¢M 

Family quarters  −b−L ¢LR¤−m¡L dairy Firm  Hl ¢c−L k¡−µRz 

A¡¢jJ a¡−cl p¡−b k¡Cz LhlÙÛ¡−el L¡−R k¡Ju¡l fl IM¡−e AhÙÛ¡ela 

j¤−M¡n fl¡ AÙ»d¡l£ ®m¡L A¡j¡l ¢c−L H¢N−u A¡−pz A¡j¡l uniform 

®c−M Aj¡−L A¡VL¡uz A¡j¡−L ALbÉ i¡o¡u N¡m¡N¡¢m L−l Hhw f¡−nl 

®f¡ø ®b−L HLV¡ l¡C−gm ¢e−u A¡j¡l q¡−a d¢l−u ®cu Hhw f−l −pM¡e 

®b−L Q−m ®k−a h−mz A¡¢j f¡−nl Family quarters ¢N−u f¡¢m−u 

b¡¢Lz l¡a 8.00 V¡l ¢c−L A¡−l¡ ¢LR¤ Family quarters  Hl  ®m¡LSe 

A¡p−a ®c−M A¡¢jJ ®hl q−m qC Hhw AÙ»V¡ ®f¡−ø ®l−M ®cu¡m Vf−L ®hl 

q−u k¡Cz ®cu¡−ml Jf¡−n ¢N−u ®f¡n¡L M¤−m ®ia−l R¤−s ®g¢mz  ®pM¡e 

®b−L A¡¢j ¢pf¡q£ ®l¡L−el h¡p¡u k¡Cz ®pM¡−e ®b−L a¡l j¡ J Ù»£pq 

L¡jl¡‰£Ql a¡l i¡−NÀl h¡p¡u k¡Cz ®pM¡−e ®b−L f−ll ¢ce h¡¢s Q−m 

k¡Cz 01/03/09 a¡¢l−M A¡h¡l ¢h¢XA¡l 4ew ®N−V A¡¢pz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.442 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. He simply claims 

to see the appellant with arms. Mere holding arms does not 

constitute the offence under Section 382 of the Penal Code. His 

above testimony appears vague and unspecified. He did not 

disclose when and where he saw the appellant. Such vague, 

unspecified and solitary evidence can’t be relied on. The 

confession of the appellant –‘ LhlÙÛ¡−el L¡−R k¡Ju¡l fl IM¡−e 

AhÙÛ¡ela j¤−M¡n fl¡ AÙ»d¡l£ ®m¡L A¡j¡l ¢c−L H¢N−u A¡−pz A¡j¡l uniform 

®c−M Aj¡−L A¡VL¡uz A¡j¡−L ALbÉ i¡o¡u N¡m¡N¡¢m L−l Hhw f¡−nl ®f¡ø ®b−L 

HLV¡ l¡C−gm ¢e−u A¡j¡l q¡−a d¢l−u ®cu Hhw f−l −pM¡e ®b−L Q−m ®k−a 

h−m’ appears exculpatory in nature. He was forced to hold an 

arms by the rebellions. P.W.654, the investigation officer 

admits that the appellant was taken on remand for 9 days. The 
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confession of the appellant thus apparently appears a product of 

torture. P.W.330, the recording confession Magistrate also 

failed to certify to its voluntariness. The confession not being 

true and voluntary it can’t be taken into consideration as 

evidence to support the impugned order of conviction and 

sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.442 is the eye witness to the occurrence. He identifies 

the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears evasive but inclupatory in 

nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.330, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.W.442. The confession being 
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voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Lance Naik Md. Anwarul Haque 

(C.S.A.716), stated in  his confessional statement- 

“LhlÙÛ¡−el L¡−R k¡Ju¡l fl IM¡−e AhÙÛ¡ela j¤−M¡n fl¡ AÙ»d¡l£ ®m¡L 

A¡j¡l ¢c−L H¢N−u A¡−pz A¡j¡l uniform ®c−M Aj¡−L A¡VL¡uz 

A¡j¡−L ALbÉ i¡o¡u N¡m¡N¡¢m L−l Hhw f¡−nl ®f¡ø ®b−L HLV¡ 

l¡C−gm ¢e−u A¡j¡l q¡−a d¢l−u ®cu Hhw f−l −pM¡e ®b−L Q−m ®k−a 

h−mz A¡¢j f¡−nl Family quarters ¢N−u f¡¢m−u b¡¢Lz l¡a 8.00 V¡l 

¢c−L A¡−l¡ ¢LR¤ Family quarters  Hl  ®m¡LSe A¡p−a ®c−M A¡¢jJ 

®hl q−m qC Hhw AÙ»V¡ ®f¡−ø ®l−M ®cu¡m Vf−L ®hl q−u k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 442 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 442 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 442 deposed- 

‘Abygvb 12.10 wgt †jt Kt dinv‡`i m‡½ †`Lv Ki‡Z hvIqvi mgq 

MRI `vjv‡bi mvg‡b 68448 Av‡bvqvi 74715 Bwjqvm‡K km ¿̄ Ae ’̄vq 

†`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  



 

 

8996 

C.S. Accused No.717 Sepoy/74715 Md. Elias 

Chowdhury.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.442 Sepoy Medi Asst. Md. Mizanur Rahman 

P.W.360 A.E.M. Esmail Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.442 Senior Medical Assistant Md. Mizanur Rahman 

deposed that on 25.02.2009 he was at Darber. A BDR person 
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with arms entered into Darber and pointed arms towards DG. He 

was named Moyeen. For the cause of violence he left Darber and 

came to hospital. At 11.00 A.M. he came out from hospital and 

on his way at 12.10 he happened to meet with Lt. Col. Forhad 

and on his way in front of MRI building he came to see 68448 

Anowar, the appellant 74715 Elias with arms, 4615 Ramendra, 

65544 Nishan Molla with SMG. On 26.02.2009 at 4.00 P.M. he 

left Peelkhana.  

In cross-examination, he stated that after the occurrence 

he met with Col. Razzaque and Col. Forhad. He had no talk with 

the accused in Hospital. But he happened to meet with 

Ramendra Nath. I.O. read over his deposition to hm. He deposed 

of Anowarul before I.O. not Sanoarul. He knew Elias. He cannot 

say whether the wife of Elias delivered a female child on 

09.03.2009. He cannot say whether Elias was in service after the 

occurrence. He cannot say whether wife of Dr. Amjad was given 

surgical operation on that day. He cannot say whether Ramendra 

had his retirement date on 24.02.2009. He denied the suggestion 

that he deposed falsely and did not see the accused with arms.  
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 P.W.360 A.E.M. Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 688 and his 

signature 688/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.07.2009 and placed before 

him on 30.07.2009 he denied the suggestion that he did not 

follow the provisions of 164/364 and that did not certify 

column 8 and that the appellant did not make any statement as 

of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  the appellant was arrested on 23.07.2009 and taken on 

remand for 5 days. He denied the suggestion that he obtained 

the confession of the appellant under oppression.  

The confession of the appellant Sepoy Md. Elias 

Chowdhury (C.S.A.717), runs as under- 
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“ B¢j ®e¡u¡M¡m£ pcl Ef−Sm¡l ®p¡e¡f¤l Efl¢cu¡ p¤ma¡e¡ c¡l¦p p¤æa 

c¡¢Mm j¡â¡p¡ q−a 2000 p¡−m c¡¢Mm f¡nL¢lz 2005 p¡−m ®e¡u¡M¡m£ 

(Af¡WÉ) fl£r¡ ¢c−u ¢h¢XBl ¢pf¡q£ 74715 ®j¡x C¢mu¡R ®Q±d¤l£ ¢pf¡q£ 

f−c ®k¡Nc¡e L¢lz fÐ¢nre J ¢h¢iæ S¡uN¡ Q¡L¥l£ ®n−o 2007 p¡−m 36 

l¡C−gm hÉ¡V¡¢mu¡−e ¢fmM¡e¡u Y¡L¡u fÐaÉ¡haeÑ L¡−m B¢j Y¡L¡u Q−m 

B¢pz a¡lfl B¢j Eš² hÉ¡V¡¢mu¡e q−a ¢Q¢Lvp¡ f¢lcçl ¢fmM¡e¡u 

(Af¡WÉ)  q−u AcÉ¡h¢d Q¡L¥l£ Ll¢Rz 

24/02/09 Cw a¡¢l−M pL¡m 8 V¡u ¢Q¢Lvp¡ f¢lcç−l f¢lQ¡mL L−ZÑm 

S¡¢Ll ®q¡−pe Hhw a¡l Ù»£−L N¡s£−a L−l XÊ¡Ci¡l Hl p−‰ (®p−Lä 

Af¡WÉ) ¢qp¡−h fÉ¡−lX NË¡E−ä e¡¢j−u ¢c−u XÊ¡Ci¡l e¡−uL eSl¦m Cpm¡j 

Hl p¡−b l¡C−gmp f¡h¢mL ú¥m Hä L−m−Sl p¡j−e N¡s£ f¡¢LÑw L−l 

c¡¢s−u b¡¢Lz j¡ee£u fÐd¡e j¿»£ ¢h¢XBl aÉ¡N Ll¡ Ll¡l f¢lQ¡mL Hl 

Ù»£−L N¡s£−a L−l h¡p¡u ®f±−R ®cu, a¡lfl B¢j Q−m B¢pz 

25/02/09 a¡¢lM pL¡m p¡−s p¡aV¡u Hj¢V m¡Ce (Af¡W) ¢h¢ôw q−a 

¢Q¢Lvp¡ f¢lcçl fÐn¡pe¢L ih−el ¢àa£u am¡u B¢pz aMe f¢lQ¡mL Hl 

¢f H e¡−uL CEe¤R a¡l c¡¢uaÅ Bj¡−L h¤¢T−u ¢c−u q¡pf¡a¡−m (Af¡WÉ) 

X¡š²¡l ®cM¡−e¡l SeÉ k¡uz pL¡m Ae¤j¡e 10 V¡l pju clh¡l q−ml ¢c−L 

¢QvL¡l J ®N¡m¡…¢ml në öe−a f¡Cz ¢LR¤ pju fl 24 l¡C−gm 

hÉ¡V¡¢mu¡−el na¡¢dL °p¢eL AÙ» J ®N¡m¡h¡l¦c ¢e−u g¡yL¡ …¢m Ll−a 

Ll−a fÐn¡p¢eL ih−el ¢c−L B−pz B¢j mr L¢l e£Q am¡u ¢X¢S p¡−ll 
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A¢gp Bœ²je L−l i¡wQ¤l Ll−Rz Hlfl B¢j f¢lQ¡mL pÉ¡−ll Vu−m−V 

I ¢ce j¡N¢lh fkÑ¿¹ AhÙÛ¡e L¢lz f−l ®pM¡−e ®b−L ®hl q−u ¢ejÑ¡e n¡M¡l 

f¡n ¢c−u gÉ¡¢j¢m ®L¡u¡VÑ¡l Hl ¢eLV Ah¢ÙÛa a¥l¡N ¢h¢ôw pwmNÀ Lp¡C 

M¡e¡u mÉ¡¾p e¡−uL pqL¡l£ B−e¡u¡l pq påÉ¡u p¡−s p¡aV¡ fk¿¹ c¡¢s−u 

b¡¢Lz H pju ®pM¡e ¢c−u ¢h¢XBl−cl gÉ¡¢j¢m pcpÉNZ p£j¡e¡ fÐ¡Q£l 

f¡l q−u Q−m ®k−a ®c−M B¢j J B−e¡u¡l a¡−cl p¡−b p¡−b IcÉa qCz 

aMe Lhl ÙÛ¡−el f¡−n AÙ»pq 5/6 Se °p¢e−Ll p¡−b ®cM¡ quz a¡l¡ 

A−Ù»l iu ®c¢M−u AÙ» ¢e−a h¡dÉ L−l Hhw a¡−cl p¡−b ®k−a h−mz Bjl¡ 

AÙ» q¡−a l¡a Ae¤j¡e p¡−s BVV¡, euV¡ fkÑ¿¹ LhlÙÛ¡−el f¡−n ¢Rm¡jz 

HL pju ®c¢M ®k, gÉ¡¢j¢m ®pM¡e ¢c−u f¡l q−µRz B¢jJ B−e¡u¡l Bl¢f 

−f¡−ø AÙ» ®g−m p£j¡e¡ fÐ¡Q£l Vf−L q¡S¡l£h¡−N Bj¡l nÄöl ®j¡x 

Cjc¡c¤m qL Hl h¡p¡u BnÐu NËqe L¢lz f−l plL¡l£ ®O¡oe¡ ®j¡a¡−hL 

01/03/09 J 02/03/09 a¡¢l−M Bhqe£ j¡−W q¡¢Sl q−u La«Ñf−rl 

¢e−cÑn œ²−j 03/03/09 a¡¢l−M ¢h¢XBl pcl cçl ¢fmL¡e¡u Y¡L¡u 

fÐ−hn L¢lz f−l Bj¡−L ¢fmM¡e¡ ®b−L ®NËç¡l Ll¡ quz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 
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382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.442 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. He simply claims 

to see the appellant with arms. Mere holding arms does not 

constitute the offence as alleged. The confession of the 

appellant ‘aMe Lhl ÙÛ¡−el f¡−n AÙ»pq 5/6 Se °p¢e−Ll p¡−b ®cM¡ quz 

a¡l¡ A−Ù»l iu ®c¢M−u AÙ» ¢e−a h¡dÉ L−l Hhw a¡−cl p¡−b ®k−a h−mz Bjl¡ 

AÙ» q¡−a l¡a Ae¤j¡e p¡−s BVV¡, euV¡ fkÑ¿¹ LhlÙÛ¡−el f¡−n ¢Rm¡j’ appears 

exculpatory in nature. He took up arms being threatened. He did 

not admit to commit any offence as alleged. P.W.654, the 

investigation officer admits that the appellant was taken on 

remand for 5(five) days. The confession of the appellant thus 

apparently appears  a product of torture. P.W.360, the 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession not being true and voluntary it 



 

 

9002 

can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentenced to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.442 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears evasive but inclupatory in 

nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.360, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.W.442. The confession being 

voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Elias Chowdhury 

(C.S.A.717), stated in his confessional statement- 
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“aMe Lhl ÙÛ¡−el f¡−n AÙ»pq 5/6 Se °p¢e−Ll p¡−b ®cM¡ quz a¡l¡ 

A−Ù»l iu ®c¢M−u AÙ» ¢e−a h¡dÉ L−l Hhw a¡−cl p¡−b ®k−a h−mz Bjl¡ 

AÙ» q¡−a l¡a Ae¤j¡e p¡−s BVV¡, euV¡ fkÑ¿¹ LhlÙÛ¡−el f¡−n ¢Rm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 442 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 442 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 442 deposed- 
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‘Abygvb 12.10 wgt †jt Kt dinv‡`i m‡½ †`Lv Ki‡Z hvIqvi mgq 

MRI `vjv‡bi mvg‡b 68448 Av‡bvqvi 74715 Bwjqvm‡K km ¿̄ Ae ’̄vq 

†`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.718 Naik Assistant/61033 Md. Saiful 

Islam.  

Trial court charged the appellant under Sections 

302/34/149/382 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 
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for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.399 Sepoy Md. Kamal Hossain 

 P.W.381 Roksana Begum Happy, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Naik Assistant/60149 Nur Mohammad. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.399 Sepoy Md. Kamal Hossain deposed that on 25-

26th.02.2009 he had his duty in the hospital. At 8.00 A.M he 

attended Darbar and an armed Sepoy pointed arms on D.G. He 

was Moyeen of 13 Battalion. BDR personnel raised hue and cry 

and left Darbar. Having afraid he also came back to hospital in 
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M.I. room on 2nd floor. He heard firing sound. At 16.30 he 

came to see JCO 5552 Naik Subeder Abu Sayeed, the appellant 

61033 Saiful, 55041 Mizanur, 76909 Robiul Awal to go away 

in front of M.I. room with arms.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 his length of service was for 6 months. At 

that time he was on basic training course. He deposed before 

I.O. on 18.10.2009. He denied the suggestion that he did not 

depose before I.O. on 18.10.2009. He denied the suggestion 

that he deposed falsely against convict-appellant.  

P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 843 and her 

signature 843/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 23.07.2009 and placed 

before her on 30.07.2009 at 3.00 P.M. Afterwards he sent him 

to jail at 6.00 P.M.  She denied the suggestion that she did not 
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appraise the consequence of the confession to the convict-

appellant and that she did not comply provision of law in 

recording the confessional statement and that the convict 

appellant did not make any confession and that she did not 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the convict-appellant was taken on remand for twice. He 

can’t remember whether he visited the office room of the 

director. He can’t say who were on duty in M.I Room. He 

denied the suggestion that the convict-appellant joined in 

Peelkhana on 18.02.2009. He did not collect any negative of the 

photo of the convict-appellant.  

The confession of the appellant Naik Assistant Md. 

Saiful Islam (C.S.A.718), runs as under- 

“25/02/09 Bs Zvs mKvj 8.10 NwUKvq `ievi n‡j cª‡ek Kwi| 

AvbygvwbK 9Uvq gnvcwiPvjK `iev‡i Av‡mb| `ievi PjvKvjxb 9.15Uvi 

`ievi n‡ji evwn‡i GK ivDÛ ¸wji kã cvB| Avgvi †cQ‡b `iev‡ii 

†jvKRb `ievi Mªvm †f‡½ ûovûwo K‡i †ewo‡q hvq| Avwg I Zv‡`i 

mv‡_ evwni n‡q hvB| Avwg ˆmwbK jvB‡b Avgvi RvqMvq P‡j hvB| 
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†cQ‡b cªPÛ ¸jv¸wji kã ïb‡Z cvB| Avgvi mnKvix b~i †gvnv¤§‡`i 

evmvq P‡j hvB| Zv‡`i evmvi Avwg Avkªq wbB| 10Uvi  gvBwKs ïwb 

mevB †K evB‡i †h‡Z e‡j| 11.30 Uvi `iRvq av°v †`q Ges 

Avgv‡`i‡K bx‡P wb‡q hvq| cw_g‡a¨ ˆmwbK †g‡mi †cQ‡b ỳBRb 

ˆmwb‡Ki Kv‡Q Avgv‡`i‡K n¯—vš—i Kij| Zv‡`i gyL evav wQj| ˆmwbK 

jvB‡bi †kl gv_vq wb‡q e‡j A ¿̄ wb‡q Avm‡Z | Avgiv Ny‡i G‡m ewj 

A ¿̄ bvB| ZLb Zviv Avgv‡`i ỳBRb‡K gvi‡ZPvq Ges ỳBwU A ¿̄ ‡`q 

Avgv‡`i nv‡Z †`q| cwi`ß‡ii jvBb †_‡K ¸wj wb‡Z e‡j Ges Avgv‡`i 

cª‡Z¨K‡K 15wU ¸wj †`q|  iv¯Zvq w`‡K †h‡Z e‡j| Avgiv cvwb 

LvIqvi K_v e‡j b~i †gvnv¤§v` Gi evmvq P‡j hvB| cv‡ki evmv Z_v 

bv‡qK mnKvix  ỳjvj MvRxi Zvi evmvq Avgv‡`i ỳBRb‡K  Zvjv w`‡q 

ivL b~i †gvnv¤§‡`i ¿̄x| 26/02/09 Bs Zvs  mKvj 7Uv ch©šZ  Avgiv 

†mLv‡b wQjvg †cŠ‡b 12 Uvq Avgiv †KvqvUv‡i Mv‡W© A ¿̄ Rgv †`B| b~i 

†gvnv¤§` Gi evmv †_‡K †cvkvK cwieZ©b K‡i †`qvj  UcwK‡q  †ZRMvI 

Avgvi eo †ev‡bi evmvq hvB|” 

The confessional statement of co-accused Naik Assistant 

/60149 Nur Mohammad (C.S.A. 715) runs as under- 

“Avwg bv‡qK mnKvix wnmv‡e m`i `ßi wewWAvi wPwKrmv cwi`ßi 

wcjLvbv XvKvq Kg©iZ wQjvg| G D (General Duty) ˆmwbK‡`i 
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†eZb fvZv, UvBg †¯‹j, mxgvš—fvZv wbqv †¶vf wQj- Zv Avwg RvbZvg| 

Avwg wPwKrmv cwi`ßi wZ¯—v 9/1 wewìs-G cwievi wbqv _vKZvg| 

25/02/09-G mKvj 8.30 Gi w`‡K `ievi n‡j Avwm| 9 Uvi w`‡K 

DG m¨vi Av‡mb| DG m¨vi e³e¨ ivLvi mgq 9.25/9.30 Gi w`‡K 

`ievi n‡ji evwn‡i †Mvjv¸wj ïi“ n‡j mevB †hw`‡K cv‡i †`Šov‡`Šwo 

Ki‡Z _v‡K| Avwg `ievi nj †_‡K †`Š‡o †ei n‡q Avgvi evmvq P‡j 

Avwm| wKQy¶b ci Avgvi KwjM †gvt mvBdzj Avgvi evmvq Av‡m| †mI 

Avgvi mv‡_ wPwKrmv cwi`ß‡i PvKix K‡i| Abygvb 10.30 Gi w`‡K 

gvB‡K †Nvlbv w`‡q mKj BDR †`i A ¿̄ wb‡Z ejv nq| 11.30 Uvi 

w`‡K 4/5 Rb A ¿̄avix wewWAvi Avgvi evmvi `iRvq †Rv‡o †Rv‡o av°v 

I jvwÌ gv‡i| `iRv Lyj‡j GB 4 Rb gy‡Lvkavix BDR iv Avgv‡`i‡K 

e‡j ‡Zviv A ¿̄ †b... ZvovZvwo, bv n‡j Avgv‡`i †g‡i †dj‡e| Avwg 

Avi mvBdzj ZLb †K› ª̀xq †Kv‡Zi w`‡K hvB| A ¿̄avixiv Avgv‡`i‡K wb‡q 

hvq| †Kv‡Zi mvg‡b G‡j Avgv‡`i ỳÕR‡bi nv‡Z ỳ‡Uv ivB‡dj Avi 15 

ivDÛ ¸wj A ¿̄avix Ges gy‡Lvkciv BDR iv Avgv‡`i †`q| Zvici 

Avgv‡`i iv¯—v av‡i gv‡Vi w`‡K †h‡Z e‡j Avgiv ỳÕRb cvwb LvIqvi 

bvg K‡i A ¿̄ wb‡q evmvq P‡j Avwm| Avgvi cv‡ki i“‡gi mnKvix 
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bv‡qK ỳjvj MvRxi evmv Zvjv wQj| Pvwe Avgvi ¿̄xi Kv‡Q wQj| GB 

evmvq 25/02/09 ZvwiL ivZ _vwK| 26/02/09 mKv‡j Avgvi ¿̄x †Q‡j-

†g‡q wbqv wcjLvbv n‡Z †ei nevi Rb¨ P‡j hvB| Avwg Avi mvBdzj 

evmvq _vwK| H w`b 12.30 Uvi w`‡K gvB‡K †NvlYv ï‡b Avwg Avi 

mvBdzj †K› ª̀xq †Kv‡Z A ¿̄ Rgv †`B| Abygvb 2 Uvi ( ỳcyi) w`‡K 

KmvBLvbvi †cQ‡bi †`Iqvj UcKvBqv ïµvev` P‡j Avwm| miKvix 

†NvlYvq 01/03/09 wcjLvbvq Avwm| 03/03/09 wcjLvbvi †fZ‡i 

cÖ‡ek Kwi| c‡i Avgv‡K †MÖdZvi K‡i|” 

None appears on behalf of the convict-appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 399 is the eye witnesses to the occurrence. He 

identified the convict-appellant with his badge No. and saw the 

appellant with arms. His identification to the appellant has not 

been challenged by way of cross-examination. He was 

thoroughly cross-examined but his testimonies could not be 

assailed or embellished in any way. His evidence thus appears 

credible, reliable and trustworthy and it can be relied on. The 

confession of the appellant appears inculpatory. Although he 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession as involuntary. P.W.381, the confessional recording 

Magistrate duly certified it as voluntary. The confession of the 

appellant as well as of co-accused find corroboration by the 



 

 

9019 

testimonies of P.W. 399. The confession of the appellant being 

voluntary and true it can solely be based for the impugned order 

of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The convict/appellant Sepoy Md. Saiful Islam 

(C.S.A.718) stated in his confessional statement- 

“11.30 Uvi `iRvq av°v †`q Ges Avgv‡`i‡K bx‡P wb‡q hvq| cw_g‡a¨ 

ˆmwbK †g‡mi †cQ‡b ỳBRb ˆmwb‡Ki Kv‡Q Avgv‡`i‡K n¯—vš—i Kij| Zv‡`i 

gyL evav wQj| ˆmwbK jvB‡bi †kl gv_vq wb‡q e‡j A ¿̄ wb‡q Avm‡Z | Avgiv 

Ny‡i G‡m ewj A ¿̄ bvB| ZLb Zviv Avgv‡`i ỳBRb‡K gvi‡ZPvq Ges ỳBwU A¯¿ 

‡`q Avgv‡`i nv‡Z †`q| cwi`ß‡ii jvBb †_‡K ¸wj wb‡Z e‡j Ges Avgv‡`i 

cª‡Z¨K‡K 15wU ¸wj †`q|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Nur Mohammad (C.S.A.715) stated in 

his confessional statement- 

“Abygvb 10.30 Gi w`‡K gvB‡K †Nvlbv w`‡q mKj BDR †`i A ¿̄ 

wb‡Z ejv nq| 11.30 Uvi w`‡K 4/5 Rb A ¿̄avix wewWAvi Avgvi evmvi 

`iRvq †Rv‡o †Rv‡o av°v I jvwÌ gv‡i| `iRv Lyj‡j GB 4 Rb 
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gy‡Lvkavix BDR iv Avgv‡`i‡K e‡j ‡Zviv A ¿̄ †b... ZvovZvwo, bv n‡j 

Avgv‡`i †g‡i †dj‡e| Avwg Avi mvBdzj ZLb †K› ª̀xq †Kv‡Zi w`‡K 

hvB| A ¿̄avixiv Avgv‡`i‡K wb‡q hvq| †Kv‡Zi mvg‡b G‡j Avgv‡`i 

ỳÕR‡bi nv‡Z ỳ‡Uv ivB‡dj Avi 15 ivDÛ ¸wj A ¿̄avix Ges gy‡Lvkciv 

BDR iv Avgv‡`i †`q|” 

The confessional statements of the co-accused find 

corroboration by the eye witnesses. The confessional statements 

of co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

P.W. 399 saw him with arms, in unlawful assembly and 

to active participate in the occurrence in furtherance of their 

common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 399 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 399 deposed- 
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“16-30 wgt J.C.O. 5552 bv‡qK my‡e`vi Avey mvB` wgqv ivB‡dj 

nv‡Z, 61033 mvBdzj, 55041 wgRvbyi, 76909 iweDj AvIqvj‡K 

D‡ËwRZ fv‡e A ¿̄ nv‡Z M.I i“‡gi mvg‡b †_‡K †h‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.719 Sepoy/59938 Md. Nannu Miah.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.116 Lance Naik Md. Abur Rahman 

P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 

his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 
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4275 Subeder Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, 

Habilder 34575 Shabuddin, Sepoy 65702 Imran, Sepoy 60658 

Azim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, Sepoy 77805 

Mahbub, the appellant Sepoy 59938 Nannu, Sepoy 73345 

Zillur, Sepoy 68079  Shahinur, Sepoy 69082 Oshim Chakma, 

Lance Naik 50623 Ekramul Hoque with arms and to talk 

together with agitated mood. He also came to see Sepoy 68969 

Shamim to fire with arms. He tried to come back to his residence 

but being failed took shelter in JCO quarter. On the following 

day he went to his residence through gate No.5 

In cross-examination on behalf of the appellant,  he stated 

that Golf ground is 400/500 yard away from 24 Battalion and 

that of 36 Battalion. He denied the suggestion that Golf ground 

is 1200 yards away from 36 Battalion. He saw the BDR 

personnel to talk together at 10.00 A.M. He had no talk with any 

BDR person. He did not ask any BDR person why they were 

taking arms. On return back to line he had with Shahadat. He 

cannot say whether Sheikh Ashraf Ali was on duty in Peelkhana 

after the occurrence. Since occurrence he has been in service. He 
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cannot say whether Ashraf Ali reached at the verge of his 

retirement.  

 P.W.370 Dr. M. A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 754 and his 

signature 754/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of the appellant on 02.08.2009. 

The appellant was on remand. There was no reference when he 

brought before him. He denied the suggestion that he did not 

appraise column 8 and that he did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he implicated the appellant in C.S in 

order to harass him.  

The confession of the appellant Sepoy Md. Nannu Miah 

(C.S.A.719), runs as under- 
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“95 mv‡j wewWAv‡i-G fwZ© nB| wewW Avi mßvn  Dcj‡¶ UvÆv  †kv‡Z 

Ask Mªn‡bi Rb¨ Avwg Rqcyi nvU †_‡K| 25/2/09 ZvwiL mKvj Abygvb 

8 Uvi mgq Pg© †iv‡Mi wcjLvbvi Rb¨ BDR nvmcvZv‡j Wv³vi gwgb 

†nv‡m‡bi wbKU  hvB   †iwRóv‡i Aš—f~³ K‡i  Wv³v‡ii A‡c¶vq _vwK| 

Abygvb 9.30 Uvi  mgq ¸wji kã ïwb| Avwg †`Š‡o  B Gg e¨viv‡K  

†diZ Avwm| wewWAvi m`m¨Mb A ¿̄ ïwjmn I ‡Kn  Lvwj nv‡Z 

†`Šov‡`Šwo I wPrKvi Ki‡Z Ki‡Z  gvB‡K †Nvlbv  †`q mevB‡K A ¿̄ 

w`‡Z  n‡e| gy‡Lvmcov †jvKRb A ¿̄ bv wb‡j  ¸wj Kiv  n‡e g‡g© e‡j |  

†ejv Abygvb 12 Uvi mgq  B Gg jvB‡bi mvg‡b †_‡K PvBwbR ivB‡dj 

I 105 cvDÛ   ¸wj wbB  Ges ev‡¯‹Uej  MªvD‡Û (cwðg c¦v‡k©) wDDwU 

Kwi| 26/2/09 Zvwi‡L weKv‡j 4 Uvi w`‡K A ¿̄ ¸wj B,Gg jvB‡bi 

eviv›`vq  †i‡L weKvj Abygvb 5 Uvi w`‡K jvB‡bi wcQb w`‡Ki  †`qvj 

UcwK‡q  cvwj‡q hvB| 1/6/09 Zvwi‡L wcjLvbvq  Avwm|  3/3/09 

Zvwi‡L wfZ‡i  cª‡ek Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of the P.W. 116 does not bear any 

substance to the offence under Section 382 of the Penal Code as 

alleged against the appellant. He claims to see the appellant 

with arms. He refers the badge No. of as many as 16 BDR 

personnel including the appellant which appears unusual, 

unnatural and tutored. Such evidence can’t be relied on. The 

confession of the appellant –‘gvB‡K †Nvlbv  †`q mevB‡K A ¿̄ w`‡Z  

n‡e| gy‡Lvmcov †jvKRb A ¿̄ bv wb‡j  ¸wj Kiv  n‡e g‡g© e‡j |  †ejv Abygvb 

12 Uvi mgq  B Gg jvB‡bi mvg‡b †_‡K PvBwbR ivB‡dj I 105 cvDÛ   ¸wj 

wbB  Ges ev‡¯‹Uej  MªvD‡Û (cwðg c¦v‡k©) wDDwU Kwi’  appears 

exculpatory in nature. He took up arms being threatened. He did 

not make any statement to commit any offence. It appears from 

164 statement that the appellant was taken on remand for 6(six) 

days. It is apparent that his confession is no more but a product 

of torture and it bears no evidentiary value. P.W. 370, the 

confession recording Magistrate also failed to certify to it’s 
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voluntariness. The confession of the appellant not being true 

and voluntary it can’t be taken into consideration as evidence. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.116 is the eye witness to the occurrence. He identified 

the appellant duly with the badge No. There is no ambiguity in 

his testimony. It is clear that the appellant took away arms by 

plundering Kote and constituted the offence under Section 382 

of the Penal Code. For the cause of referring badge No. of 

number of persons his evidence can’t be left out of 

consideration. The confession of the appellant appears evasive 

but inclupatory in nature. Although he was taken on remand but 

no evidence appears that his confession was obtained under 

coercion or by way of undue influence.  Mere taking on remand 

does not render the confession as involuntary. P.W.370, the 

confession recording Magistrate duly certified it as voluntary. It 

finds corroboration by the testimony P.W 116. The confession 

of the appellant being voluntary and true it can solely be based 

for the impugned order of conviction and sentence to the 

appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 



 

 

9037 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  



 

 

9039 

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Nannu Miah 

(C.S.A.719), stated in his confessional statement- 
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“wewWAvi m`m¨Mb A ¿̄ ïwjmn I ‡Kn  Lvwj nv‡Z †`Šov‡`Šwo I wPrKvi 

Ki‡Z Ki‡Z  gvB‡K †Nvlbv  †`q mevB‡K A ¿̄ w`‡Z  n‡e| gy‡Lvmcov †jvKRb 

A ¿̄ bv wb‡j  ¸wj Kiv  n‡e g‡g© e‡j |  †ejv Abygvb 12 Uvi mgq  B Gg 

jvB‡bi mvg‡b †_‡K PvBwbR ivB‡dj I 105 cvDÛ   ¸wj wbB  Ges ev‡¯‹Uej  

MªvD‡Û (cwðg c¦v‡k©) wDDwU Kwi| 26/2/09 Zvwi‡L weKv‡j 4 Uvi w`‡K A ¿̄ ¸wj 

B,Gg jvB‡bi eviv›`vq †i‡L weKvj Abygvb 5 Uvi w`‡K jvB‡bi wcQb w`‡Ki  

†`qvj UcwK‡q  cvwj‡q hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 116 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 116 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 116 deposed- 

‘Avwg 24 e¨vUvwjq‡b ˆmwbK jvB‡b wd‡i Avwm| hviv A ¿̄ †bq Zv‡`i 

g‡a¨ 64789 wmcvnx Avt ingvb‡K wPb‡Z cvwi| JCO 3528 my‡e`vi †gRi 

†Mvdivb gwjøK, JCO 4275 my‡e`vi  †kL Avkivd Avjx, 37323 nvwej`vi 

RgviZ Avjx 34575 nvwej`vi kvnveywÏb, 65702 wmcvnx Bgivb, 60658 

wmcvnx AvwRg, 76263 wmcvnx AvivdvZ, 73583 wmcvnx wgRvbyi, 77805 

wmcvnx gvneye, 59938 wmcvnx bvbœy, 73345 wmcvnx wRjøyi, 68079 wmcvnx 

kvnxbyi, 69082 wmcvnx Iwmg PvKgv, 50623 j¨vt bvt BKivgyj nK †`i mn 

Av‡iv A‡bK‡K A ¿̄ mn gvigywL Ae ’̄vq civgk© Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 



 

 

9042 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 



 

 

9043 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.721 Sepoy /77679 Md. Abdur Rouf.   

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.247 Lance Naik Medi Asst. Md. Nazrul Islam 

P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.247 Lance Naik Med. Asstt. Md. Nazrul Islam 

deposed that on 25.02.2009 he was performing as veterinary 

surgeon. While he was at poultry farm at about 9.30 he came to 

hear firing sound from the side of Darber and to see BDR 

personnel to run around. Among them he identified 47286 Naik 

Najrul, the appellant 77979 A. Rouf, 51063 Shahidullah, 69020 

Sepoy Nazmul, 53824 Musa Mollah and 53565 Shawkat with 

arms and agitated mood. At about 18.30 he left Peelkhana and 

went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that he witnessed all from farm office keeping himself aside. He 

provided treatment of the animals sitting in the office. He denied 

the suggestion that he made contradictory statements before I.O. 

He did not happen to meet with I.O. excepting in deposing his 

statement. The appellant was his badge mate. He can’t say 

whether the appellant left Peelkhana. He denied the suggestion 

that he did not see the appellant with arms.  
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 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

01.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 840 and her 

signature 840/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was placed before him on 01.08.2009 and 

recorded the statement on 02.08.2009. He denied the suggestion 

that the appellant did not agree to make confession on the first 

date and thereafter attained his confession by way of coercion 

on the following day. He denied the suggestion that he did not 

provide sufficient time for reflection and that he did not 

appraise everything to the appellant and that the appellant did 

not make any statement as to committing any offence and that 

the provisions of 164/364 has not been complied in recording 

the statement.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  he arrested the appellant on 26.07.2009 and took for 
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remand for 6 days. He denied the suggestion that the appellant 

was compelled to make confession for the cause of torture upon 

him. The appellant hailed from 7 Rifle Battalion but attached 

with RSU. At that time 7 Rifle Battalion was at Satkhira. Being 

attached with RSU he was in the Line of Peelkhana. He denied 

the suggestion that he implicated the appellant being biased. 

P.W.247 deposed before him that his residence was at 

Hajaribagh and he was on duty at Dairy firm from 6.30 A.M. to 

6.30 P.M. on the date of occurrence. He deposed that he saw the 

appellant where he was on duty at firm. The firm had boundary 

wall all around it.  

The confession of the appellant Sepoy Md. Abdur Rouf 

(C.S.A.721), runs as under- 

“25/02/2009Bs Zvs Avwg wewW Avi jvB‡b wQjvg| Avwg ZLb †i÷-G 

wQjvg| Avgvi cyivZb Kvco †avcvq †`qvi K_v wQj| Avwg  †Mvmj Kivi 

Rb¨ jvB‡b `vuov‡j AvbygvwbK 9/9.30 Uvq †Mvjv¸wji kã ïwb| evB‡i 

wM‡q †`wL  AvZ¼| Avwg †MvmjLvbvq †diZ Avwm| †Mvmj K‡i †ei 

nIqvi GKRb gy‡Lvkavix wewWqvi mevB‡K A ¿̄ wb‡Z e‡j| Avwg jvB‡b 

wM‡q †W‡¯‹ jywK‡q _vwK| AvbygvwbK 2/3 Uvq evwni nB| c‡i  Avwg wM‡q 

†WBix dv‡g© jywK‡q _vwK| ciw`b mKvj †ejv †`qv‡ji cv‡k c‡o _vKv 
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GKwU A ¿̄ †bB| A ¿̄  wb‡q `vwo‡q wQjvg| 3 wK,wg, Gi g‡a¨ KvD‡K bv 

_vK‡Z gvB‡K †Nvlbv Kiv nq evB‡i| ZLb Avwg f‡q †WBix dv‡g©i w`K 

w`‡q cvwj‡q hvB mvfvi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 247 does not bear any 

substance to the offence under Section 382 of the Penal Code as 

alleged against the appellant. He claims to see the appellant 

with arms. Mere holding arms does not constitute the offence as 

alleged against him.  More so, his identification to the appellant 

is not proper. He refers the badge No. of the appellant as 77979 

but the badge No. of the appellant is ‘77679’.  His testimony 
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also appears vague and unspecified. He did not mention when 

and where he saw the appellant. Such vague, unspecified 

evidence inspires no confidence. The evidence of P.W.247 

appears also unreliable. He claims to identify the appellant 

while he was ruining with arms. The confession of the appellant 

‘c‡i  Avwg wM‡q †WBix dv‡g© jywK‡q _vwK| ciw`b mKvj †ejv †`qv‡ji cv‡k 

c‡o _vKv GKwU A ¿̄ †bB| A ¿̄  wb‡q `vwo‡q wQjvg’ appears exculpatory 

in nature. It is admitted by P.W.654, the investigation officer 

that the appellant was taken on remand for 6(six) days. It is 

evident that the confessional statement of the appellant is no 

more but a product of torture. P.W. 381, the confession 

recording Magistrate also failed to certify to it’s voluntariness. 

The confession of the appellant not being true and voluntary it 

cannot be taken in to consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that the P.W. 247 is the eye witness to the occurrence and he 

identifies the appellant properly with his badge No. and saw 

him with arms but inadvertently his badge No. was wrongly 

recorded as 77979 instead of 77679. He reiterated in his cross-
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examination that he had been familiar with the appellant for two 

months and he served with the appellant in Sadar Battalion. So 

his identification to the appellant does not suffer from any 

ambiguity. The confession of the appellant appears evasive but 

in inculpatory in nature. It finds corroboration by P.W. 247. 

The confession recording Magistrate, P.W.381 duly certified it 

as voluntary. The confessional statement of the appellant being 

true and voluntary it can solely be based to support the 

impugned order of conviction and sentence of the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abdur Rouf 

(C.S.A.721), stated in his confessional statement- 

“ AvbygvwbK 2/3 Uvq evwni nB| c‡i  Avwg wM‡q †WBix dv‡g© jywK‡q 

_vwK| ciw`b mKvj †ejv †`qv‡ji cv‡k c‡o _vKv GKwU A ¿̄ †bB| A ¿̄  

wb‡q `vwo‡q wQjvg|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 247 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 247 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 247 deposed- 

‘BDR m`m¨iv Av‡Mœqv ¿̄ wb‡q †`Šov †`Šwo Ki‡Q †`wL Avwg †`wL 

77979 Avt iDd 51603 knx ỳj−vn 69020 wmcvnx bvRgyj 47283 bv‡qK 

bRi“j 53824 g~Qv †gvj−v 53565 kIKZ‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 



 

 

9057 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.722 Sepoy/80298 Joydeb Chandra 

Bormon.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.420 Sepoy Liakot Ali 

P.W.430 JCO Subader Badok Sayad Liakot Ali 

P.W.330 Mrs. Minhaj-um-Munira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.420 Md. Liakat Ali deposed that on 25.02.2009 he 

was on duty at Dairy Farm. He heard firing from the side of 

Darber. At about 9.30 and observed the situation who room of a 

firm. He found many BDR personnel who moved towards 

Darber by making fire. Among them he could identified 61797 

Rafiq, 69638 Mukul, 30 Sabuj Miah, 40289 Salam, the 

appellant 80298 Joydeb Chandra, 41613 Muksed Ali, 45288 

Saidur Rahman, 44186 Shahidul Islam.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he deposed before I.O. the demand of BDR. 

I.O. read over his statement to him. He was aware of the demand 

of BDR but he did not depose before I.O. He helped from Sadar 

Battalion. The accuseds are a different Battalion. In the firm 

other polices were also with him. He did not depose before I.O. 

of other police. He did not go to Sadar Police on 25.02.2009. He 

was observed the situation from the room of Battalion doctor. He 
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did not depose to  the police office for any other authority.  He 

left Peelkhana by crossing over the wall. He denied the 

suggestion that he had implication with the rebellion and that he 

deposed that the number of the accused being tutor and that he 

could not identify any accused. 

P.W. 430 JCO Sub. (Badak), Sayed Liakat Ali (Rtd)  

deposed that on 25.02.2009 he went to Darber. Sepoy Moyeen 

entered into Darber with arms. Consequently, BDR personnel 

left Darber. He also left Darber. He came to see 47192 

Suruzzaman, 37069 Anisur Rahman, 42682 Habilder Mahbub, 

58530 Sheikh Farid, 54553 Arman, the appellant 80298 Joydeb 

Borman, 79896 Abu Hasan, 73527 Shihidul, 42534 Nazrul, 

50035 Asaduzzaman, 73105 Mosleh Uddin with arms in outside 

Darber. Thereafter he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that I.O. recorded his statement and read over it to him. There 

was grievance among the BDR personnel for their demands.  In 

Darber Hall there was crest on the table. He did not serve in 4 

and 35 Rifle Battalions. He denied the suggestion that the 

accused Nazrul remained in Darber in order to receive his prize. 
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He denied the suggestion that he could not identify the accused 

and that he deposed falsely.  

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

04.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 375 and her 

signature 375/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 29.07.2009 and he recorded 

his statement on 04.08.2009. The appellant was in custody for 5 

days. There is no reference where he was kept. He appraise 

column 5. The appellant did not complain of torture. He denied 

the suggestion that the appellant did not make any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  the appellant hailed from 35 Rifle Battalion but the 

witnesses hailed from Sadar Battalion. The witnesses deposed 

before him. The appellant attached with Sadar Battalion. He 

arrested the appellant on 29.07.2009 and took for remand for 5 
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days. At the time of recording the statement of the witnesses the 

appellant was in custody. He denied the suggestion that he 

obtained the confession of the appellant by way of oppression 

and that he implicated him in C.S. without any evidence.  

The confession of the appellant Sepoy Joydeb Chandra 

Bormon (C.S.A.722), runs as under- 

“ 25/02/09 a¡¢l−M pL¡−m pcl ¢l−œ²ne Mess f¢lú¡l Hl c¡¢uaÅ 

f−s A¡j¡l Eflz A¡¢j kMe Mess  f¢l×L¡l Ll¢Rm¡j aMe A¡e¤j¡e¢L 

9.30V¡l ¢c−L ®N¡m¡…¢ml në f¡Cz clh¡l qm ®b−L ®m¡LSe−L  ®c±−s 

A¡¢p−a ®c¢Mz A¡¢j A¡j¡l m¡C−e k¡Cz Ae¤j¡¢eL 11.30 V¡l ¢c−L 

j¤−M¡nd¡l£ ¢LR¤ BDR H−p AÙ» ¢e−a h−mz A¡¢j aMe AÙ» e¡ ¢e−u m¡C−e 

h−p b¡¢Lz a¡l 30/45 ¢j¢eV fl A¡−l¡ ¢LR¤ j¤−M¡nd¡l£ BDR  A¡−p 

Hhw AÙ» −eu¡l SeÉ ALbÉ i¡o¡u N¡¢m N¡m¡S Ll−a b¡−Lz A¡¢j aMe 

m¡C−e ®b−L ®L¡−a k¡C Hhw HLV¡ l¡C−gm ¢eCz pcl m¡C−el f¡−nl 

®ø¡−l k¡C Hhw h−p b¡¢Lz p¡l¡ l¡a IM¡−eC b¡¢Lz f−ll ¢ce c¤f¤−l 

ph¡C−L f¡m¡−a ®c−M AÙ» IM¡−eC ®l−M A¡¢j f¡¢m−u k¡Cz  plL¡l£ 

®O¡oe¡ ö−e A¡h¡l L¡−S ®k¡N ¢cCz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 420 and 430 appear vague 

and unspecified. They do not specify when and where they saw 

the appellant. Their reference of badge No. of as many as 7/11 

accused-persons including the appellant appears unusual, 

unnatural, unreliable and tutored. They both claim to see the 

appellant merely with arms which does not constitute the 

offence under Section 382 of the Penal Code as alleged against 

the appellant. The confession of the appellant –‘ Ae¤j¡¢eL 11.30 

V¡l ¢c−L j¤−M¡nd¡l£ ¢LR¤ BDR H−p AÙ» ¢e−a h−mz A¡¢j aMe AÙ» e¡ ¢e−u 

m¡C−e h−p b¡¢Lz a¡l 30/45 ¢j¢eV fl A¡−l¡ ¢LR¤ j¤−M¡nd¡l£ BDR  A¡−p Hhw 

AÙ» −eu¡l SeÉ ALbÉ i¡o¡u N¡¢m N¡m¡S Ll−a b¡−Lz A¡¢j aMe m¡C−e ®b−L 

®L¡−a k¡C Hhw HLV¡ l¡C−gm ¢eC’  appears exculpatory in nature. He 

took up arms being threatened. He did not make any statement 
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to commit any offence. P.W. 330, the confession recording 

Magistrate and P.W.654, the investigation officer both admitted 

that the appellant was taken on remand for 5 days. It is apparent 

that his confession is a product of torture. He also failed to 

certify to it’s voluntariness. The confession of the appellant not 

being true and voluntary it can’t be taken into consideration as 

evidence. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the witnesses P.Ws. 420 and 430 are eye witnesses to 

the occurrence. They rightly identified the appellant with his 

badge No. For the cause of reference of badge No. of number of 

persons their evidence can’t be considered as tutored and left 

out of consideration. Their testimonies could not be assailed or 

embellished by way of cross-examination on behalf of the 

appellant. From their evidence it appears that the appellant took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears evasive but inculpatory in nature. Although he was 

taken on remand but no evidence appears that his confession 
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was obtained under coercion of by way of undue influence. 

Mere taking on remand does not render the confession as 

involuntary. The evidence of P.Ws. thus appears credible, 

reliable, trustworthy and can be relied on to support the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Joydeb Chandra Bormon 

(C.S.A.722) stated in his confessional statement- 

 “Ae¤j¡¢eL 11.30 V¡l ¢c−L j¤−M¡nd¡l£ ¢LR¤ BDR H−p AÙ» ¢e−a h−mz 

A¡¢j aMe AÙ» e¡ ¢e−u m¡C−e h−p b¡¢Lz a¡l 30/45 ¢j¢eV fl A¡−l¡ ¢LR¤ 

j¤−M¡nd¡l£ BDR  A¡−p Hhw AÙ» −eu¡l SeÉ ALbÉ i¡o¡u N¡¢m N¡m¡S Ll−a 

b¡−Lz A¡¢j aMe m¡C−e ®b−L ®L¡−a k¡C Hhw HLV¡ l¡C−gm ¢eCz pcl m¡C−el 

f¡−nl ®ø¡−l k¡C Hhw h−p b¡¢Lz p¡l¡ l¡a IM¡−eC b¡¢Lz f−ll ¢ce c¤f¤−l 

ph¡C−L f¡m¡−a ®c−M AÙ» IM¡−eC ®l−M A¡¢j f¡¢m−u k¡Cz  ”  

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.420 and 430 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 420 and 430 
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provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 420 deposed- 

‘A‡bK BDR m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL| 

Zv‡`i g‡a¨ 61797 iwdK, 69638 gyKzj, 30 (AcvV¨) meyR wgqv, 40289 

Qvjvg, 80298 Rq‡`e P› ª̀| 41613 gyK‡Qi Avjx 45288 Qv‡q ỳi ingvb| 

44186 knx ỳj Bmjvg‡K wPb‡Z cvwi|’ 

P.W. 430 deposed-  

‘Avwg `ievi nj Z¨vM Kwi evB‡i A ¿̄ nv‡Z wewWAvi †`i †`wL Zv‡`i 

g‡a¨ 47192 myiæ¾vgvb, 37069 Avwbmyi ingvb, 42682 nvwej`vi gvneye, 

58530 †kL dwi`, 54553 Avigvb, 80298 Rq‡`e eg©b, 79896 Avey nvmvb, 

73527 knx ỳj 42534 bRiæj, 50035 AvQv ỳ¾vgvb, 73105 †gvm‡jn 

DwÏb‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.723 Naik/45288 Md. Saidur 

Rahman.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.287 Sepoy Md. Tuhin Hossain 

P.W.420 Sepoy Liakot Ali 

P.W.379 Konika Biswas, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.287 Tuhin Hasan deposed that on 25.02.2009 he 

attended Darber. On that day, Sepoy Moyeen of 13 Battalion 

entered into Darber with arms and there occurred disorder. 

After a while he heard of firing. The BDR personnel left Daber. 

He also left Darber and on the way to his residence at Hajaribag 

he came to see at gate No. 5 the BDR personnel with arms and 

to run towards  Darber by making firing and agitated mood. 

Among them he could identify 56989 Sepoy Akbar Hossain of 

37 Battalion, 63989 Sepoy Chandan Kumar and the appellant 

45288 Naik Md. Saidur Rahman of 21 Battalion, 59630 Naik 

Md. Mahbub Alam of 16 Battalion, 55399 Lance Naik Abu 

Zafar Md. Mohiuddin of 34 Battalion, 58925 Sepoy Mir Md. 

Abu Hanif of 10 Battalion, all attached with Sadar Battalion 
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and Lance Naik Habibullah of Sadar Battalion. At the 

detoriation  of the situation he went out Peelkhana crossing 

over the wall at gate No. 5. 

In cross-examination on behalf of appellant, he stated 

that  

P.W.420 Md. Liakat Ali deposed that on 25.02.2009 he 

was on duty at Dairy Farm. He heard firing from the side of 

Darber. At about 9.30 and observed the situation who room of a 

firm. He found many BDR personnel who moved towards 

Darber by making fire. Among them he could identified 61797 

Rafiq, 69638 Mukul, 30 Sabuj Miah, 40289 Salam, 80298 

Joydeb Chandra, 41613 Muksed Ali, the appellant 45288 

Saidur Rahman, 44186 Shahidul Islam.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he deposed before I.O. the demand of BDR. 

I.O. read over his statement to him. He was aware of the demand 

of BDR but he did not depose before I.O. He helped from Sadar 

Battalion. The accuseds are a different Battalion. In the firm 

other polices were also with him. He did not depose before I.O. 

of other police. He did not go to Sadar Police on 25.02.2009. He 
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was observed the situation from the room of Battalion doctor. He 

did not depose to  the police office for any other authority.  He 

left Peelkhana by crossing over the wall. He denied the 

suggestion that he had implication with the rebellion and that he 

deposed that the number of the accused being tutor and that he 

could not identify any accused. 

 P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

09.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 815 and her 

signature 815/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him at 3.00 P.M. and sent 

to him jail at 7.30 P.M. He denied the suggestion that he did not 

appraise anything to the appellant and that he did not certify it 

properly and that he did not follow the provisions of law and 

that the appellant did not make statement voluntarily and that 

he did not make any confession. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that  the appellant was arrested on 29.07.2009 and took him 

remand for 5 days on 30.07.2009 and sent him to Court on 

09.08.2009 after remand. He was also taken on remand 

afterwards. He denied the suggestion that the appellant was 

provided treatment several times and that cause fracture on the 

soldiers of the backbone of the appellant and that obtained the 

confession of the appellant under coercion and that the cause of 

torture he was undergone operation at several times. P.W.287 

and 420 did not depose before him when and where the saw the 

appellant. He denied the suggestion that he implicated the 

appellants falsely.  

The confession of the appellant Naik Md. Saidur Rahman 

(C.S.A.723), runs as under- 

“1984 mv‡j BDR G fwZ© nB| 2007 m‡b  BDR XvKvq Avwm| 

bv‡qK c‡` wkíx`‡j Avwm| Avwg g~jZ Mvb evRbvi mv‡_ mgc„³ _vwK| 

24-2-09 Zvs ‡g‡m  Gb,wm,I , wQjvg|  25-2-09 Zvs Avwg  †g‡m  

Kg©iZ wQjvg| 9.40 Uvi (mKvj) w`‡K eyS‡Z cvwi †h †Kv_vI MÛ‡Mvj  

BDR Gi †fZi n‡”Q| †gm n‡Z jvB‡b Avwm| jvB‡b jywK‡q _vwK|  

Abyt 12.30 Uvi w`‡K  wKQy BDR gy‡Lvkavix  †jvK Avgv‡`i e‡j 1.00 
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Uvi ( ỳci) w`‡K bx‡P bvwg Ges cwðg cv‡k ev_i“‡g jyKvB| Gici 

ey‡K e¨v_v I ewg Abyfe K‡i eviv›`vq Avwm|  2.00 Uvi  w`‡K GKUv 

wcKAvc Av‡m| Avgv‡K Lvwj nv‡Z †`‡L MvjvMvwj K‡i A ¿̄ †Kb Avgvi 

nv‡Z bvB| Avwg Amy ’̄ e‡j Zv‡`i‡K cªvb wf¶v PvB| Avgvi K_v bv ï‡b 

†Rvi K‡i Avgvi nv‡Z GKUv ivB‡dj Zz‡j w`‡q wcKAvc wb‡q P‡j 

hvIqvi ciB Avwg ivB‡dj H ’̄v‡b eviv›`vq †i‡L  nvmcvZv‡j P‡j hvB| 

Gevi Wv³vi Avgvi  ECG Kivq Ilya †`b mvivivZ nvmcvZv‡j _vwK 

|c‡ii w`b   ECG wi‡cvU© †`‡L Wv³vi  Avgv‡K nvmcvZv‡j fwZ© 

Kivb| mÜ¨vi w`‡K (4.00 Uvi w`‡K) nvmcvZv‡ji †`qvj UcwK‡q P‡j 

hvB|  †Nvlbv ï‡b 1-3-09 Zvs BDR †m‡U Avwm| 3-3-09 Zvs †fZ‡i 

†bq Avgv‡`i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 287 and 420 appear vague 

and unspecified. P.W.287 claims to identify the appellant in the 

midst of many BDR personnel while they were running towards 

Darbar with arms. His identification to the appellant, in view of 

the facts, appears unreliable and untrustworthy. P.W.420 refers 

the badge No. of as many as 7 BDR personnel including the 

appellant which also appears unusual, unnatural and tutored. 

They both claim to see the appellant merely with arms which 

does not constitute the offence under Section 382 of the Penal 

Code as alleged against the appellant. The confession of the 

appellant –‘2.00 Uvi  w`‡K GKUv wcKAvc Av‡m| Avgv‡K Lvwj nv‡Z †`‡L 

MvjvMvwj K‡i A ¿̄ †Kb Avgvi nv‡Z bvB| Avwg Amy ’̄ e‡j Zv‡`i‡K cªvb wf¶v 

PvB| Avgvi K_v bv ï‡b †Rvi K‡i Avgvi nv‡Z GKUv ivB‡dj Zz‡j w`‡q 

wcKAvc wb‡q P‡j hvIqvi ciB Avwg ivB‡dj H ’̄v‡b eviv›`vq †i‡L  

nvmcvZv‡j P‡j hvB’  appears exculpatory in nature. He took up 

arms being threatened. He did not make any statement to 

commit any offence. P.W.654, the investigation officer admits 

that the appellant was taken on remand for 5 days. It is apparent 
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that his confession is a product of torture. P.W.379, the 

confession recording Magistrate failed to certify to it’s 

voluntariness. The confession of the appellant not being true 

and voluntary it can’t be taken into consideration as evidence. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 286 and 420 are eye witnesses to the 

occurrence. They rightly identified the appellant with his badge 

No. For the cause of reference of badge No. of number of 

accused their evidence can’t be considered as tutored and left 

out of consideration. Their testimonies could not be assailed or 

embellished by way of cross-examination on behalf of the 

appellant. From their evidence it appears that the appellant took 

away arms by plundering kote and constituted the offence under 

Section 382 of the Penal Code. The confession of the appellant 

appears evasive but inculpatory in nature. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion of by way of undue influence. 

Mere taking on remand does not render the confession as 

involuntary. The evidence of P.Ws. thus appears credible, 
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reliable, trustworthy and can be relied on to support the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 



 

 

9086 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict appellant Naik Md. Saidur Rahman 

(C.S.A.723), stated in his confessional statement- 

“2.00 Uvi  w`‡K GKUv wcKAvc Av‡m| Avgv‡K Lvwj nv‡Z †`‡L 

MvjvMvwj K‡i A ¿̄ †Kb Avgvi nv‡Z bvB| Avwg Amy ’̄ e‡j Zv‡`i‡K cªvb 

wf¶v PvB| Avgvi K_v bv ï‡b †Rvi K‡i Avgvi nv‡Z GKUv ivB‡dj 

Zz‡j w`‡q wcKAvc wb‡q P‡j hvIqvi ciB Avwg ivB‡dj H ’̄v‡b 

eviv›`vq †i‡L  nvmcvZv‡j P‡j hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.287 and 420 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 287 and 420 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 
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army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 287 deposed- 

‘GKUz c‡i Avwg `ievi nj Z¨vM K‡i nvRvixevM Avgvi fvovK…Z evmvq 

hvIqvi D‡Ï‡k¨ wcjLvbv 5bs †MB‡Ui w`‡K †h‡Z ïi“ Ki‡j †`wL A‡bK 

wewWAvi m`m¨ A ¿̄mn D‡ËwRZ Ae ’̄vq `iev‡ii w`‡K ¸wj Ki‡Z Ki‡Z †`Š‡o 

†h‡Z †`wL| Zv‡`i g‡a¨ Avwg hv‡`i wPb‡Z cvwi Zviv n‡jv 56989 wmcvnx 

AvKei †nv‡mb 37 e¨v‡Uwjqb, 63989 wmcvnx P›`b Kzgvi 21 e¨v‡Uwjqb| 

45288 bv‡qK †gvt mvB ỳi ingvb 21 e¨v‡Uwjqb 59630 bv‡qK †gvt gvneye 

Avjg 16 e¨v‡Uwjqb 55399 j¨vt bvt Avey Rvdi †gvt gwnDwÏb 34 e¨vUvwjqb 

58925 wmcvnx gxi †gvt Avey nvwbd 10 e¨v‡Uwjqb H mKj Avmvgx‡`i m`i 

ivB‡dj e¨v‡Uwjq‡b mshy³ wQj Ges 52781 j¨vt bvt nvweeyj−vn evnvi m`i 

ivB‡dj e¨v‡Uwjqb|’ 

P.W.420 deposed- 

‘A‡bK BDR m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL| 

Zv‡`i g‡a¨ 61797 iwdK, 69638 gyKzj, 30 (AcvV¨) meyR wgqv, 40289 

Qvjvg, 80298 Rq‡`e P› ª̀| 41613 gyK‡Qi Avjx, 45288 Qv‡q ỳi ingvb, 

44186 knx ỳj Bmjvg‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.724 Sepoy/63626 Md. 

Aktaruzzaman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.143 Habilder Md. Unus Ali 
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 P.W.325 Tania Kamal, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.143 Driver Naik 48364 Md. Yousuf Ali of Sadar 

Battalion. He deposed that on 25.02.2009 he was in BDR. At 

about 9.30 he heard of firing. He came out his residence. He 

came to see number of BDR personnel to move in Peekhana. 

Among them he could identify 47286 Nazrul, the appellant 

63626 Sepoy Akhter, 35210 Rashid, 58630 Meshbah Uddin. 

Later on, he hid himself in his residence. On 26.02.2009, he left 

Peekhana. 

In cross-examination on behalf of the appellant, he stated 

that he knew Rifle Squire Market. In Rifle Squire Market there is 

a shop named ‘Pushpita Simanta’. He cannot say how the shop 

was operated. He did not know whether it was operated by BDR 
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person Meshbah Uddin. He denied the suggestion that he did not 

see Meshbah Uddin with arms. Meshbah Uddin hailed from 3rd 

Battalion and he himself belonged to Sadar Battalion. He cannot 

say where the accused were moving but saw them with arms. He 

denied the suggestion that he deposed falsely. 

 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

06.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 329 and her 

signature 329/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not follow the provisions in 

recording the statement of the appellant and that he did not 

appraise anything to the appellant and that he recorded the 

statement of the appellant in presence of the police. He included 

two additional pages. He denied the suggestion that he obtained 

the signature of the appellant on blank papers and created the 

statement.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he recorded 161 statement of P.W.143 on 10.08.2009. He 

deposed before him that he left Peekhana on 26.02.2009. He did 

not specify when and where he saw the appellant in Peekhana. 

He denied the suggestion that P.W.143 is a fictitious witness. 

He arrested the appellant on 31.07.2009 and took him remand 

for 5 days. He denied the suggestion that he obtained the 

confession of the appellant by way of inhuman physical torture.  

The confession of the appellant Sepoy Md. 

Aktaruzzaman (C.S.A.724), runs as under- 

“24/02/09Cw I pç¡−ql SeÉ A¡¢j ®jSl l¢gL p¡−q−hl XÊ¡Ci¡l 

¢q−p−h ¢e−u¡¢Sa ¢Rm¡jz 24/02/09Cw pÉ¡l−L 8.00V¡l ¢c−L N¡s£ L−l 

fÉ¡−lX NË¡E−ä ®f±−R B¢j N¡¢s ¢e−u ®N−lS Q−m k¡Cz ¢h−L−m pÉ¡l AeÉ 

N¡s£−a h¡p¡u Q−m A¡¢pz ¢hL¡−m ¢a¢e h¡p¡u N¡¢s ®Q−u f¡W¡ez A¡¢j 

N¡¢s−a L−l pÉ¡l−L ®L¡u¡VÑ¡l N¡−XÑ ¢e−u k¡Cz pÉ¡l−L h¡p¡u ®f±R¡u ¢c−u 

A¡¢j Hj, ¢V NÉ¡−l−S N¡¢s ®l−M ¢eS ¢h¢ôw Hl ¢eS l¦−j k¡Cz fl¢ce 

pL¡m 8.00 V¡u pÉ¡l N¡¢s ®Q−u fW¡e aMe pÉ¡l−L N¡¢s−a L−l fÐb−j 

A¢g−p Hhw f−l 8.30 Hl ¢c−L chh¡l q−m ®f±−R ®cC Hhw ¢e−S 

N¡¢spq fÉ¡−lX NË¡E−äl f¡−LÑ b¡¢Lz Ae¤j¡e 9.30 Hl ¢c−L HL¢V 

A¡Ju¡S öe−a f¡Cz f−l A−eL ®m¡L®L clh¡l qm ®b−L °q ¯Q L−l ®hl 
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q−u ®k−a ¢c¢Mz clh¡l q−m ®N¡m¡N¤¢ml në öe−a f¡Cz f¡¢Lw Ll¡ N¡¢sl 

XÊ¡Ci¡l−cl ¢hr¥ì ¢LR¤ A−Qe¡ °p¢eL H−p N¡m¡N¡¢m Ll−a b¡−Lz a¡l¡ 

¢LR¤ N¡¢s J  i¡wQ¤l L−lz H−cl ®LE ®LE j¤−M m¡m/ph¤S lw Hl  L¡l 

L¡fs ®h−d ®l−M¢R−mez a¡l¡ A¡j¡−cl N¡¢s ¢e−u Q−m ®k−a h−mz A¡¢j 

AeÉ¡eÉ XÊ¡Ci¡l−cl pq Q−m A¡¢pz Ae¤j¡e 10.00V¡l ¢c−L q¡p¡e e¡−jl 

HL °p¢eL (36 hÉ¡V¡¢mu¡−el) H−p A¡j¡−L HL¢V l¡C−gm ®cu Hhw 70 

l¡Eä …¢m ®cuz ®p A¡j¡−L A¡l¡ h−m ®k, AÙ» e¡ ¢e−m ®j−l ®gm−hz A¡¢j 

AÙ» /N¤¢m ¢e−u ®N−lS b¡¢Lz Q¡¢l¢c−L hÐ¡n g¡u¡−ll në öe−a f¡Czf−l  

hÐ¡n g¡u¡−ll në HLV¤ Lj−a b¡L−m Ae¤j¡e ¢hL¡−ml ¢c−L Ù»£/h¡h¡l 

®g¡e ®f−u i−u f¡¢m−u k¡Cz Ae¤j¡e 5.30 Hl ¢c−L ¢p−ej¡ q−ml ®NV 

¢c−u ¢h, ¢X, A¡l,  f¢lh¡l−cl p¡−b ®hl q−u k¡Cz 25/02/09Cw z A¡¢j 

i−u ®hl q−u ®N¢Rm¡jz H A¡j¡l paÉ hš²hÉz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.143 does not bear any 

substance to constitute the offence under Section 382 of the 

Penal Code as alleged against the appellant. He simply claims 

to see the appellant with arms. Mere holding arms does not 

constitute the offence as alleged. His above testimony appears 

vague and unspecified. He did not disclose when and where he 

saw the appellant. Such vague, unspecified and solitary 

evidence can’t be relied on. The confession of the appellant –‘ 

Ae¤j¡e 10.00V¡l ¢c−L q¡p¡e e¡−jl HL °p¢eL (36 hÉ¡V¡¢mu¡−el) H−p A¡j¡−L 

HL¢V l¡C−gm ®cu Hhw 70 l¡Eä …¢m ®cuz ®p A¡j¡−L A¡l¡ h−m ®k, AÙ» e¡ 

¢e−m ®j−l ®gm−hz A¡¢j AÙ» /N¤¢m ¢e−u ®N−lS b¡¢L’ appears exculpatory 

in nature. He was forced to hold arms by the rebellions. Both 

the P.Ws. 325, the confession recording Magistrate and 

P.W.654, the investigation officer admit that the appellant was 

taken on remand for 5(five) days. The confession of the 

appellant thus apparently appears a product of torture. P.W.325, 

the recording confession Magistrate also failed to certify to it’s 

voluntariness. The confession not being true and voluntary it 
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can’t be taken into consideration as evidence to support the 

impugned order of conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.143 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears evasive but inclupatory in 

nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.325, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.W.143. The confession being 

voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 



 

 

9099 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 



 

 

9103 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Aktaruzzaman 

(C.S.A.724), stated in  his confessional statement- 

“Ae¤j¡e 10.00V¡l ¢c−L q¡p¡e e¡−jl HL °p¢eL (36 hÉ¡V¡¢mu¡−el) 

H−p A¡j¡−L HL¢V l¡C−gm ®cu Hhw 70 l¡Eä …¢m ®cuz ®p A¡j¡−L 
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A¡l¡ h−m ®k, AÙ» e¡ ¢e−m ®j−l ®gm−hz A¡¢j AÙ» /N¤¢m ¢e−u ®N−lS 

b¡¢Lz Q¡¢l¢c−L hÐ¡n g¡u¡−ll në öe−a f¡Czf−l  hÐ¡n g¡u¡−ll në HLV¤ 

Lj−a b¡L−m Ae¤j¡e ¢hL¡−ml ¢c−L Ù»£/h¡h¡l ®g¡e ®f−u i−u f¡¢m−u 

k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 143 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 143 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 143 deposed- 
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‘A‡bK mk ¿̄ BDR ‡K wcjLvbvq Nyi‡Z †`wL Zv‡`i g‡a¨ 47286 

bRi“j, 63626 wmcvnx Av³vi, 35210 iwk`, 58630 †gRevn DwÏb‡K 

†`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.727 Naik Asst. /58630 Md. Mesbah 

Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.143 Habilder Md. Unus Ali 

 P.W.350 A.G.M. Al Masud, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.143 Driver Naik 48364 Md. Yousuf Ali of Sadar 

Battalion. He deposed that on 25.02.2009 he was in BDR. At 

about 9.30 he heard of firing. He came out his residence. He 

came to see number of BDR personnel to move in Peelkhana. 

Among them he could identify 47286 Nazrul, 63626 Sepoy 

Akhter, 35210 Rashid, the appellant 58630 Meshbah Uddin. 
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Later on, he hid himself in his residence. On 26.02.2009, he left 

Peelkhana. 

In cross-examination on behalf of the appellant, he stated 

that he knew Rifle Squire Market. In Rifle Squire Market there is 

a shop named ‘Pushpita Simanta’. He cannot say how the shop 

was operated. He did not know whether it was operated by BDR 

person Meshbah Uddin. He denied the suggestion that he did not 

see Meshbah Uddin with arms. Meshbah Uddin hailed from 3rd 

Battalion and he himself belonged to Sadar Battalion. He cannot 

say where the accused were moving but saw them with arms. He 

denied the suggestion that he deposed falsely. 

 P.W.350 A.G.M. Al Masud, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

08.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 561 and her 

signature 561/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 29.09.2009 and brought 

before him on 08.10.2010. He did not make any comment in 
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column 8. He denied the suggestion that he died not follow the 

provisions of 164 /364 in recording the statement and that the 

statement is not a confessional statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  he arrested the appellant on 29.09.2009 and took for 

remand for 7 days. He arrested the appellant while he was in 

service.  He can’t say whether the  appellant was in charge of 

the shop ‘cyw¯cZv’ at Simanta Rifle Square. He recorded the 

statement of P.W.143 on 10.08.2009. He did not depose before 

him specifically where and when he saw the appellant. The 

appellant went to Shahbag at morning. He denied the 

suggestion that P.W.143 deposed falsely at his instance.  

The confession of the appellant Naik Asst. Md. Mesbah 

Uddin (C.S.A.725), runs as under- 

“Avwg evsjv‡`k ivB‡djm G bv‡qK mnKvix c‡` Kg©iZ _vKv Ae ’̄vq 

b‡f¤¦i 2008 nB‡Z wcjLvbv msjMœ ivB‡djm †¯‹vqvi gv‡K©‡U we wW 

Avi Gi wbR¯̂ †`vKvb cyw®úZ mxgv‡š— 24/2/09 Zvs Kg©iZ wQjvg| 

25/2/09 Zvs mKvj 5.30 Uvq dzj µ‡qi Rb¨ kvnvevM hvB Ges dzj 

wK‡b we wW Avi Gi †Mvjvc evMv‡b †i‡L wcjLvbvi Af¨š—‡i miKvix 
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evmfe‡b hvB| †cvkvK cwiwnZ Ae ’̄vq mKvj 9.00 Uvq †Mvjvc evMv‡b 

hvB Ges †`vKv‡bi D‡Ï‡k¨ iIqvbv w`‡q DG Gi mwPevj‡qi wbKU 

†cŠQvB‡j gy‡Lvkavix BDR Gi †cvkvKavix 15/20 w`b A ¿̄ w`‡q dvqvi 

Ki‡Q| Avgv‡K 2 Rb gy‡Lvkavix Avgv‡K AvUwK‡q e‡j ÔÔivRvKvi, 

cvwj‡q hvw”Qm, GLbB A ¿̄ wb‡Z n‡e e‡j A ¿̄Mv‡ii w`‡K wb‡Z _v‡K 

Ges Avgv‡K c‡_ †Q‡o †`q| Avwg evmvi w`‡K †`Šov‡Z _vwK| cw_g‡a¨ 

AviI 1wU 3/4  R‡bi gy‡Lvkavix `j Avgv‡K AvUwK‡q A ¿̄vMv‡ii w`‡K 

wb‡q wM‡q 1wU PvBwbR ivB‡dj wb‡Z eva¨ K‡i| ¸wj †bevi Rb¨ 

†Mvjvevi` †mKk‡b †h‡Z e‡j| Avwg Afqvi‡b¨ A ¿̄mn P‡j Avwm| mÜv 

ch©š— A‡c¶ Kwi| Avgvi gv‡K †dvb K‡i Avgvi Ae ’̄vb Rvbv‡j †m 

e‡j †`qvj UcwK‡q cwiev‡ii mevB‡K wb‡q wcjLvbv †_‡K P‡j †M‡Qb| 

cÖPÛ gv_v e¨v_vi Kvi‡b wcjLvbvi Af¨š—‡ii nvmcvZvj n‡Z Jmya 

†L‡q wmwo‡Z e‡m _vwK, cyKz‡ii Nv‡U iv‡Î NygvB| mKv‡j 10 Uvi w`‡K 

A ¿̄vMv‡i A ¿̄ †i‡L evmvq wM‡q evmv Zvjve× cvB| c‡i gmwR‡` bvgvR 

c‡o ỳcyi AvovBUvq wcjLvbv ’̄ BDR Gi Kei¯—vb msjMœ †`qvj 

UcwK‡q cvwj‡q wgicyi-G PvPv k¦ïo Gi evox hvB| miKvix †NvlYv 

†gvZv‡eK 1/3/09 Zvs wcjLvbvq nvwRi nB Ges 3/3/09 Zvs wcjLvbvq 

cÖ‡ek Kwi| 3/4/09 Zvs nB‡Z ivB‡dj †¯‹vqv‡ii BDR Gi †`vKv‡b 

c~‡e©i `vwqZ¡fvi wd‡i cvB| Avgv‡K 29/9/09 Zvs †MÖdZvi Kwi|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.143 does not bear any 

substance to constitute the offence under Section 382 of the 

Penal Code as alleged against the appellant. He simply claims 

to see the appellant with arms. Mere holding arms does not 

constitute the offence as alleged. His above testimony appears 

vague and unspecified. He did not disclose when and where he 

saw the appellant. Such vague, unspecified and solitary 

evidence can’t be relied on. The confession of the appellant –‘ 

cw_g‡a¨ AviI 1wU 3/4  R‡bi gy‡Lvkavix `j Avgv‡K AvUwK‡q A ¿̄vMv‡ii w`‡K 

wb‡q wM‡q 1wU PvBwbR ivB‡dj wb‡Z eva¨ K‡i| ¸wj †bevi Rb¨ †Mvjvevi` 
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†mKk‡b †h‡Z e‡j| Avwg Afqvi‡b¨ A ¿̄mn P‡j Avwm’ appears 

exculpatory in nature. He was forced to hold arms by the 

rebellions. P.W.654, the investigation officer admits that the 

appellant was taken on remand for 7(seven) days. The 

confession of the appellant thus apparently appears a product of 

torture. P.W.350, the confession recording Magistrate also 

failed to certify to it’s voluntariness. The confession not being 

true and voluntary it can’t be taken into consideration as 

evidence to support the impugned order of conviction and 

sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.143 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears evasive but inclupatory in 

nature. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 
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render the confession as involuntary. P.W.350, the confessional 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.W.143. The confession being 

voluntary and true it can  solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Asst. Md. Mesbah Uddin 

(C.S.A.725) stated in his confessional statement- 

 “Avwg evmvi w`‡K †`Šov‡Z _vwK| cw_g‡a¨ AviI 1wU 3/4  R‡bi 

gy‡Lvkavix `j Avgv‡K AvUwK‡q A ¿̄vMv‡ii w`‡K wb‡q wM‡q 1wU PvBwbR ivB‡dj 

wb‡Z eva¨ K‡i| ¸wj †bevi Rb¨ †Mvjvevi` †mKk‡b †h‡Z e‡j| Avwg Afqvi‡b¨ 

A ¿̄mn P‡j Avwm| mÜv ch©š— A‡c¶ Kwi| Avgvi gv‡K †dvb K‡i Avgvi 

Ae ’̄vb Rvbv‡j †m e‡j †`qvj UcwK‡q cwiev‡ii mevB‡K wb‡q wcjLvbv †_‡K 

P‡j †M‡Qb| cÖPÛ gv_v e¨v_vi Kvi‡b wcjLvbvi Af¨š—‡ii nvmcvZvj n‡Z Jmya 

†L‡q wmwo‡Z e‡m _vwK, cyKz‡ii Nv‡U iv‡Î NygvB| mKv‡j 10 Uvi w`‡K A ¿̄vMv‡i 

A ¿̄ †i‡L evmvq wM‡q evmv Zvjve× cvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.350 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 143 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 143 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 143 deposed- 

‘A‡bK mk ¿̄ BDR ‡K wcjLvbvq Nyi‡Z †`wL Zv‡`i g‡a¨ 47286 

bRi“j, 63626 wmcvnx Av³vi, 35210 iwk`, 58630 †gRevn DwÏb‡K 

†`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.728 Habilder/41613 Md. Mokser Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.420 Sepoy Liakot Ali 

 P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.420 Md. Liakat Ali deposed that on 25.02.2009 he 

was on duty at Dairy Farm. He heard firing from the side of 

Darber. At about 9.30 and observed the situation who room of a 

firm. He found many BDR personnel who moved towards 

Darber by making fire. Among them he could identified 61797 

Rafiq, 69638 Mukul, 30 Sabuj Miah, 40289 Salam, 80298 

Joydeb Chandra, the appellant 41613 Muksed Ali, 45288 

Saidur Rahman, 44186 Shahidul Islam.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he deposed before I.O. the demand of BDR. 

I.O. read over his statement to him. He was aware of the demand 

of BDR but he did not depose before I.O. He helped from Sadar 

Battalion. The accuseds are a different Battalion. In the firm 

other polices were also with him. He did not depose before I.O. 

of other police. He did not go to Sadar Police on 25.02.2009. He 

was observed the situation from the room of Battalion doctor. He 

did not depose to  the police office for any other authority.  He 

left Peelkhana by crossing over the wall. He denied the 
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suggestion that he had implication with the rebellion and that he 

deposed that the number of the accused being tutor and that he 

could not identify any accused. 

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

16.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 553 and his 

signature 553/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 11.10.2009 and brought 

before him on 16.10.2009. He denied the suggestion that he did 

not appraise anything to the appellant and that he did not follow 

the provisions of 164/364 in recording the statement and that he 

did not certify in column 8 and that the appellant did not make 

the statement voluntarily and that the statement is not a 

confessional statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that  he arrested the appellant on 11.10.2009 and sent him to 
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Court on 12.10.2010 and took him on remand for 4 days. The 

appellant hailed from 19 Rifle Battalion but attached with Sadar 

Rifle Battalion. P.W.420 deposed before him that at the time of 

occurrence he hailed from Sadar Rifle Battalion but was on 

duty at dairy firm. He deposed before him that he observed the 

situation of Peelkhana from a secret place of dairy firm. He did 

not draw the sketch map of that place. Dairy firm was to the 

north of Darbar. He denied the suggestion that dairy firm was 

two kilometer away from Darbar Hall. He can’t remember who 

was in the charge of dairy firm on 25.02.2009. He did not seize 

the register since he did not find it during investigation. He 

visited dairy firm many times before 16.07.2009. He denied the 

suggestion that before 16.07.2009 there was no allegation 

against the appellant and he created it afterwards. P.W.420 

deposed before him of the demands of the BDR personnel. He 

denied the suggestion that he purposely made him witness 

instead of accused. He denied the suggestion that he obtained 

the confession of the appellant by way of oppression and that 

P.W. 420 along with others were not present in  dairy firm.  
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The confession of the appellant Habilder Md. Maksed Ali 

(C.S.A.728), runs as under- 

“ MZ  25/2/09 Bs ZvwiL mKvj 6.30 Uv n‡Z ˆmwbK jvB‡bi Avk 

cv‡ki GjvKv cwi¯‹vi Kwi mKvj 8/30 Uv ch©š—| bv¯—v K‡i e¨viv‡K 

hvB| AvbygvwbK 9.30 Uvi w`‡K †Mvjv¸wji AvIqvR ïb‡Z cvB Ges 

eviv›`vq †ei n‡q †`wL †h `ievi nj †_‡K †jvKRb QyUvQywU K‡i 

e¨viv‡Ki w`‡K Avm‡Q| ZLb Avwg f‡q Avevi i“‡gi wfZi XywK| 

µ‡gB ¸wji AvIqvR evo‡Z _v‡K| AvbygvwbK 1
1
2  N›Uv ci gvB‡K 

†NvlYv †`q †h hviv GLbI A ¿̄ †bq bvB ZvovZvwo A ¿̄ nv‡Z bvI; bB‡j 

¸wj Kiv n‡e| ZLbI Avgiv e¨viv‡KB _vwK| 12.00 Uvi ci 3 Rb 

†jvK Avgvi i“‡g G‡m `iRv av°v w`‡q e‡j GLbI A ¿̄ bvI bvB †Kb 

ZLb Avwg f‡q †cQ‡bi `iRv w`‡q ‡Kv‡Zi w`‡K hvB| †Kv‡Zi evB‡i 

Iqv‡ji g‡a¨ A‡bK A ¿̄ †njv‡bv Ae ’̄vq †`wL| ZLb GKRb e‡j Iqvj 

‡_‡K A ¿̄ †bb| Avwg ZLb GKwU ivB‡dj †bB Ges †d‡j hvB| Lvbv 

†L‡q jvB‡b Avwm Ges jvB‡bB Ae ’̄vb Kwi| iv‡Î AveviI A ¿̄ wb‡q 

†d‡j hvB Ges Lvbv †L‡q cybivq jvB‡b Avwm| mvivivZ jvB‡bB wQjvg| 

c‡ii w`b 26/2/09 ZvwiL 12 Uv 1 Uvi w`‡K †KvqvUvi Mv‡W© wM‡q A ¿̄ 

†i‡L jvB‡b Avwm| weKvj 5 Uvi w`‡K A‡bK‡K cvjv‡Z †`‡L AvwgI 

†`qvj Uc‡K cvwj‡q hvB| GB Avgvi Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 420 does not bear any 

substance to constitute any offence under Section 382 of the 

Penal Code as alleged against the appellant. His evidence 

appears vague and unspecified. He does not specify when and 

where he saw the appellant. His reference of badge No. of as 

many as 7 accused-persons including the appellant appears 

unusual, unnatural, unreliable and tutored. He claims to see the 

appellant merely with arms which does not constitute the 

offence as alleged against the appellant. The confession of the 

appellant –‘12.00 Uvi ci 3 Rb †jvK Avgvi i“‡g G‡m `iRv av°v w`‡q 
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e‡j GLbI A ¿̄ bvI bvB †Kb ZLb Avwg f‡q †cQ‡bi `iRv w`‡q ‡Kv‡Zi w`‡K 

hvB| †Kv‡Zi evB‡i Iqv‡ji g‡a¨ A‡bK A ¿̄ †njv‡bv Ae ’̄vq †`wL| ZLb 

GKRb e‡j Iqvj ‡_‡K A ¿̄ †bb| Avwg ZLb GKwU ivB‡dj †bB Ges †d‡j 

hvB’  appears exculpatory in nature. He took up arms being 

threatened. He did not make any statement to commit any 

offence. P.W.654, the investigation officer admitted that the 

appellant was taken on remand for 4(four) days. It is apparent 

that his confession is a product of torture. He also failed to 

certify to it’s voluntariness. The confession of the appellant not 

being true and voluntary it can’t be taken into consideration as 

evidence. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

P.W. 420 is the eye witness to the occurrence. He rightly 

identified the appellant with his badge No. For the cause of 

reference of badge No. of number of persons, his evidence can’t 

be considered as tutored and left out of consideration. His 

testimony could not be assailed or embellished by way of cross-

examination on behalf of the appellant. From his evidence it 

appears that the appellant took away arms by plundering kote 
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and constituted the offence under Section 382 of the Penal 

Code. The confession of the appellant appears evasive but 

inculpatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion of by way of undue influence. Mere taking on remand 

does not render the confession as involuntary. The evidence of 

P.W.420 thus appears credible, reliable, trustworthy and can be 

relied on to support the impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 
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facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 
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occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 
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achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 
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lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 
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member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Habilder Md. Maksed Ali 

(C.S.A.728) stated in his confessional statement- 

 “12.00 Uvi ci 3 Rb †jvK Avgvi i“‡g G‡m `iRv av°v w`‡q e‡j 

GLbI A ¿̄ bvI bvB †Kb ZLb Avwg f‡q †cQ‡bi `iRv w`‡q ‡Kv‡Zi w`‡K hvB| 

†Kv‡Zi evB‡i Iqv‡ji g‡a¨ A‡bK A ¿̄ †njv‡bv Ae ’̄vq †`wL| ZLb GKRb e‡j 

Iqvj ‡_‡K A ¿̄ †bb| Avwg ZLb GKwU ivB‡dj †bB Ges †d‡j hvB| Lvbv †L‡q 

jvB‡b Avwm Ges jvB‡bB Ae ’̄vb Kwi| iv‡Î AveviI A ¿̄ wb‡q †d‡j hvB Ges 

Lvbv †L‡q cybivq jvB‡b Avwm| mvivivZ jvB‡bB wQjvg| c‡ii w`b 26/2/09 

ZvwiL 12 Uv 1 Uvi w`‡K †KvqvUvi Mv‡W© wM‡q A ¿̄ †i‡L jvB‡b Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 420 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 420 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 420 deposed- 

‘A‡bK BDR m`m¨‡K ¸wj Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL| 

Zv‡`i g‡a¨ 61797 iwdK, 69638 gyKzj, 30 (AcvV¨) meyR wgqv, 40289 

Qvjvg, 80298 Rq‡`e P› ª̀| 41613 gyK‡Qi Avjx 45288 Qv‡q ỳi ingvb| 

44186 knx ỳj Bmjvg‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.729 Habilder /42534 Md. Nazrul 

Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.430 Sayed Liakot Ali 

 P.W.339 Ferdous Ara, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 430 JCO Sub. (Badak), Sayed Liakat Ali (Rtd)  

deposed that on 25.02.2009 he went to Darber. Sepoy Moyeen 

entered into Darber with arms. Consequently, BDR personnel 

left Darber. He also left Darber. He came to see 47192 

Suruzzaman, 37069 Anisur Rahman, 42682 Habilder Mahbub, 

58530 Sheikh Farid, 54553 Arman, 80298 Joydeb Borman, 

79896 Abu Hasan, 73527 Shihidul, the appellant 42534 

Nazrul, 50035 Asaduzzaman, 73105 Mosleh Uddin with arms in 

outside Darber. Thereafter he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that I.O. recorded his statement and read over it to him. There 

was grievance among the BDR personnel for their demands.  In 

Darber Hall there was crest on the table. He did not serve in 4 
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and 35 Rifle Battalions. He denied the suggestion that the 

accused Nazrul remained in Darber in order to receive his prize. 

He denied the suggestion that he could not identify the accused 

and that he deposed falsely.  

 P.W.339 Fersous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

26.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 517 and her 

signature 517/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 20.10.2009 and was on 

remand for 5 days and brought before him on 16.10.2009. He 

denied the suggestion that he did not appraise column 5 to the 

appellant and that did not certify in column 8 and that the 

appellant did not make any statement of committing any 

offence and that he did not follow the provisions of 164/364 in 

recording the statement. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 4 Rifle Battalion but attached 

with Sadar Rifle Battalion. He came to Peelkhana for receiving 

award. He arrested the appellant on 20.10.2009. After the 

occurrence the appellant joined in his Battalion and was taken 

in Peelkhana on 15.04.2009.  

The confession of the appellant Hablder Md. Nazrul 

Islam (C.S.A.729), runs as under- 

“ Avwg †PvivPvjvb cÖwZ‡iv‡ai Rb¨ we‡kl cyi¯‹vi Mªn‡bi Rb¨ 25/2/09 

ZvwiL 7.45 NwUKvq `ievi n‡j Dcw ’̄Z nB| Abygvb 9.20 NwUKvq 

`ievi n‡ji mvg‡bi w`‡K ˆn ˆP ïiæ n‡j †jvKR‡bi av°vavw°‡Z Avwg 

`ievi nj †_‡K †ei n‡q Avwm Ges †WBix dv‡g© wM‡q AvkÖq wbB| †mLvb 

†_‡K gvB‡Ki AvIqvR ïb‡Z cvB KvD‡K A ¿̄ Qvov cvIqv †M‡j ¸wj 

Kiv n‡e| Abygvb 11.00/11.30 Uvi w`‡K †WBix dvg© †_‡K ‡ei n‡q 

bv‡qe my‡e`vi mb`‡K GKwU wcKAv‡ci mvg‡b e‡m wcQ‡b 3/4 Rb 

A ¿̄avix ˆmwbK wb‡q iv Í̄vq Unj w`‡Z †`wL| Avwg cv‡ki †WBix dv‡g©i 

cv‡k wbg©vbvaxb wewìs G AvkÖq †bB| Abygvb 2.00 Uvi w`‡K ‰mwbK 

jvB‡b †M‡j gyL evav A ¿̄avix 2 Rb Avgv‡K A ¿̄ bv wb‡j †g‡i †djvi 

ûgwK w`‡j Avwg f‡q A ¿̄ †bB Ges wbg©vbvaxb wewìs G Ae ’̄vb †bB| 
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ciw`b 26/2/09 Zvs 12.00 Uvi w`‡K ˆmwbK jvB‡b G‡m wmwfj †Wª‡m 

A ¿̄ ˆmwbK jvB‡b †i‡L Iqvj Uc‡K P‡j Avwm| 28/2/09 ZvwiL miKvix 

wb‡ ©̀‡k 1/3/09 Zvs †hvM`vb Kwi|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that P.W.  430 is the eye witness to the occurrence and he saw 

the appellant with arms. He duly identified the appellant with 

his badge No. He was thoroughly cross-examined on behalf of 

the appellant but his evidence remains unshaken, untainted and 

unembellished. His evidence thus appears reliable, credible and 

trustworthy.  From his evidence it is clear that the appellant 

took away arms by plundering kote and committed the offence 

under Section 382 of the Penal Code. The confession of the 

appellant- ‘Abygvb 2.00 Uvi w`‡K ‰mwbK jvB‡b †M‡j gyL evav A ¿̄avix 2 Rb 

Avgv‡K A ¿̄ bv wb‡j †g‡i †djvi ûgwK w`‡j Avwg f‡q A ¿̄ †bB Ges wbg©vbvaxb 

wewìs G Ae ’̄vb †bB’ appears inculpatory in nature. No evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. His confession appears corroborative 

with the statement of P.W. 430. P.W. 339 the confession 

recording Magistrate duly certified it as voluntary. The 

confession being voluntary and true and it can solely be based 

for the impugned order of conviction and sentence to the 

appellant.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Hablder Md. Nazrul Islam 

(C.S.A.729) stated in his confessional statement- 
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 “Abygvb 2.00 Uvi w`‡K ‰mwbK jvB‡b †M‡j gyL evav A ¿̄avix 2 Rb 

Avgv‡K A ¿̄ bv wb‡j †g‡i †djvi ûgwK w`‡j Avwg f‡q A ¿̄ †bB Ges wbg©vbvaxb 

wewìs G Ae ’̄vb †bB| ciw`b 26/2/09 Zvs 12.00 Uvi w`‡K ˆmwbK jvB‡b G‡m 

wmwfj †Wª‡m A ¿̄ ˆmwbK jvB‡b †i‡L Iqvj Uc‡K P‡j Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 430 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 430 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 430 deposed- 
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‘Avwg `ievi nj Z¨vM Kwi evB‡i A ¿̄ nv‡Z wewWAvi †`i †`wL Zv‡`i 

g‡a¨ 47192 myiæ¾vgvb, 37069 Avwbmyi ingvb, 42682 nvwej`vi gvneye, 

58530 †kL dwi`, 54553 Avigvb, 80298 Rq‡`e eg©b, 79896 Avey nvmvb, 

73527 knx ỳj 42534 bRiæj, 50035 AvQv ỳ¾vgvb, 73105 †gvm‡jn 

DwÏb‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.731 Naik/51603 Md. Sahidullah. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 
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under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.247 Lance Naik (Asst) Md. Nazrul Islam 

P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.247 Lance Naik Med. Asstt. Md. Nazrul Islam 

deposed that on 25.02.2009 he was performing as veterinary 

surgeon. While he was at poultry farm at about 9.30 he came to 

hear firing sound from the side of Darber and to see BDR 

personnel to run around. Among them he identified 47286 Naik 

Najrul, 77979 A. Rouf, the appellant 51063 Shahidullah, 
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69020 Sepoy Nazmul, 53824 Musa Mollah and 53565 Shawkat 

with arms and agitated mood. At about 18.30 he left Peelkhana 

and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that he took shelter behind the door. He denied the suggestion 

that he did not see the appellant to make firing and that the 

appellant and Nazrul used to leave separately and that on the 

date of occurrence the appellant went to hospital for medicine 

and that he deposed against the appellant falsely.  

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

25.11.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 823 and her 

signature 823/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 10.11.2009 and brought 

before her on 25.11.2009. There is no reference where the 

appellant was kept for reflection. He denied the suggestion that 

he did not appraise column 5 and did not certify in column 8 
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and that the appellant did not make statement voluntarily and 

that the statement is not a confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.247 deposed before him that he saw the appellant 

from Poultry firm. He died not see any papers to show that the 

witness was on duty in Peelkhana. Magistrate recording the 

statement of the appellant after 12 days remand. He denied the 

suggestion that P.W.247 did not depose before him in which 

field he saw the appellant but there was the reference of  field to 

the North of Darbar. He denied the suggestion that it is not 

possible on the part of the witness to identify the appellant.  

The confession of the appellant Naik Md. Sahidullah 

(C.S.A.732), runs as under- 

“25/02/09 Bs Zvs mKvj 7 Uvi w`‡K Avwg †ivj K‡j hvB| †ivj Kj 

†k‡l Avwg Ilya  Avbvi Rb¨ wewW Avi nvmcvZv‡j hvB| Il‡ai Rb¨ 

LvZvq bvg Gw›U« Kwi| Gw›U«  Kivi ci Ily‡ai Rb¨ A‡c¶v  Ki‡Z _vwK|  

AvbygvwbK 9.45 Uvi  w`‡K wKQy †jvK‡K  †`Šov‡`Šwo  Ki‡Z †`wL| wKQy 

†jv‡Ki nvZ cv KvUv †`L‡Z cvB| bvm© ZLb Avgv‡`i‡K I‡qwUs i“‡g 

A‡c¶v Ki‡Z e‡j | AvbygvwbK 11.15 Uvi Gm,Gg,wR wb‡q GKRb 
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gy‡Lvkavix  I‡qwUs i“‡g Xz‡K |  †m mevB‡K †ei n‡q A ¿̄ wb‡Z e‡j 

Ges A ¿̄  bv wb‡j ¸wj Ki‡e e‡j| Avwg †ei n‡q Avi wc jvB‡b P‡j 

Avwm | Avi wc jvB‡b Avwg †PŠwKi Dci em‡j  ỳBRb gy‡Lvkavix G†m 

A ¿̄  wb‡Z e‡j| A ¿̄ bv wb‡j ¸wj Ki‡e e‡j|  ỳÕZjv †_‡K †b‡g Ges 

(AcvV¨) Avwg bx‡P GKUz A‡c¶v Kwi| Avevi Dc‡i hvB| Dc‡i hvIqvi 

c‡i Zviv Avgv‡K Mvwj †`q A ¿̄ bv †bIqvq| Avgv‡K  Zviv mv‡_ K‡i 

A ¿̄vMv‡i wb‡q hvq|  AvbygvwbK 20/30  ivDÛ ¸wji GKwU ivB‡dj 

†`q|  Zviv Avgvi mv‡_ ‡m±i gmwR` ch©šZ Av‡m Ges †`qv‡ji Kv‡Q 

†h‡Z e‡j| Div hLb m‡i hvq Avwg ZLb Avi ,wc jvB‡b  P‡j Avwm|  

26/02/09 Bs Zvs ỳcyi ỳUvq A ¿̄ I ¸wj Rgv †`B|  †WBix dvg© Gi 

w`‡K  4 Uvi w`‡K  cvwj‡q hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 247 does not bear any 

substance to substantiate the offence under Section 382 of the 

Penal Code as alleged against the appellant. He claims to see 

the appellant with arms. Mere holding arms does not constitute 

the offence as alleged against him. The evidence of P.W.247 

appears also unreliable. He claims to identify the appellant 

while he was ruining with arms along with other BDR 

personnel. Although he identified the appellant with badge No. 

but in view of the above facts it appears doubtful. He did not 

specify when and where he saw the appellant. The confession 

of the appellant ‘Avwg †ei n‡q Avi wc jvB‡b P‡j Avwm | Avi wc jvB‡b 

Avwg †PŠwKi Dci em‡j  ỳBRb gy‡Lvkavix G†m A ¿̄  wb‡Z e‡j| A ¿̄ bv wb‡j 

¸wj Ki‡e e‡j|  ỳÕZjv †_‡K †b‡g Ges (AcvV¨) Avwg bx‡P GKUz A‡c¶v Kwi| 

Avevi Dc‡i hvB| Dc‡i hvIqvi c‡i Zviv Avgv‡K Mvwj †`q A ¿̄ bv †bIqvq| 

Avgv‡K  Zviv mv‡_ K‡i A ¿̄vMv‡i wb‡q hvq|  AvbygvwbK 20/30  ivDÛ ¸wji 

GKwU ivB‡dj †`q’ appears exculpatory in nature. He took up arms 

being threatened P.W.654, the investigation officer admits that 

the appellant was taken on remand for 12(twelve) days. It is 
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evident that the confessional statement of the appellant is no 

more but a product of torture. P.W. 381, the confession 

recording Magistrate also failed to certify to it’s voluntariness. 

The confession of the appellant not being true and voluntary it 

cannot be taken in to consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.247 is the eye witness to the occurrence and he 

identified the appellant properly with his badge No. and saw 

him with arms. He was cross-examined on behalf of the 

appellant but his testimony remains unshaken, untainted and 

unembellished. The confession of the appellant also appears 

inculpatory. It finds corroboration by the P.W. 247. The 

confession recording Magistrate, P.W.381 duly certified it as 

voluntary. The confessional statement of the appellant being 

true and voluntary it can solely be based to support the 

impugned order of conviction and sentence of the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 



 

 

9159 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 



 

 

9163 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Sahidullah (C.S.A.732) 

stated in his confessional statement- 

 “Avwg †ei n‡q Avi wc jvB‡b P‡j Avwm | Avi wc jvB‡b Avwg †PŠwKi 

Dci em‡j  ỳBRb gy‡Lvkavix G†m A ¿̄  wb‡Z e‡j| A ¿̄ bv wb‡j ¸wj Ki‡e 
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e‡j|  ỳÕZjv †_‡K †b‡g Ges (AcvV¨) Avwg bx‡P GKUz A‡c¶v Kwi| Avevi 

Dc‡i hvB| Dc‡i hvIqvi c‡i Zviv Avgv‡K Mvwj †`q A ¿̄ bv †bIqvq| Avgv‡K  

Zviv mv‡_ K‡i A ¿̄vMv‡i wb‡q hvq|  AvbygvwbK 20/30  ivDÛ ¸wji GKwU 

ivB‡dj †`q|  Zviv Avgvi mv‡_ ‡m±i gmwR` ch©šZ Av‡m Ges †`qv‡ji Kv‡Q 

†h‡Z e‡j| Div hLb m‡i hvq Avwg ZLb Avi ,wc jvB‡b  P‡j Avwm|  

26/02/09 Bs Zvs ỳcyi ỳUvq A ¿̄ I ¸wj Rgv †`B|  ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 247 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 247provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 
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P.W. 247 deposed- 

‘BDR m`m¨iv Av‡Mœqv ¿̄ wb‡q †`Šov †`Šwo Ki‡Q †`wL Avwg †`wL 

77979 Avt iDd 51603 knx ỳj−vn 69020 wmcvnx bvRgyj 47283 bv‡qK 

bRi“j 53824 g~Qv †gvj−v 53565 kIKZ‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.734 Naik/47012 Md. Shahid Hossain. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.65 Habilder Abu Taher 

P.W. 215 Sepoy Azmal Hossain 

P.W.410 Sepoy Md. Anamul Haque and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 of Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away looking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll‡a Ll‡a’. 3 

rebellions came down from the vehicle, assaulted him and 
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asked him for arms and in default threatened his life. He 

informed them that arms was taken away by the previous party. 

Thereafter they left him. Among them he could identify Naik 

Subader Helal, Habilder Rahman, Naik Zia, Sepoy Ali Forhad, 

Azad, Lance Naik Gausul, Sepoy Akbor, Lance Naik Harun, 

Habilder Kashem, Bayzed,  the appellant Naik Shahid and 

Sepoy Riaz. They ran away from Peelkhana on 26.02.2009.  

 In cross-examination on behalf of the appellant, he stated 

that he joined in BDR in 1981. He denied the suggestion that he 

had full support with the demands of the BDR. Pick up came 

near to 36 Battalion. He denied the suggestion that he was 

giving incentive to the rebellions. He could not prevent anyone. 

The rebellions assaulted him. He denied the suggestion that he 

did not see any occurrence and that he deposed falsely.  

P.W.215 Sepoy Azmal Hossain deposed that on 

25.02.2009 he went to Darber. Darber started at 9 A.M. At 

about 9.25 A.M. 65140 Sepoy Moyeen entered into Darber with 

arms. DDG A. Bari disarmed him. All BDR personnel stood up 

raising voice-‘   ’. Many BDR personnel left Darber. He also 

came out from Darber and went to line. He remained in 
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company office. On that day on his way to sainik Mess he came 

to see JCO 5277 A. Baten, Sepoy 54143 Belal, 74330 Sepoy 

Sayeed and the appellant 47012 Naik Shahid Hossain to more 

around with arms. He remained in the line for the night and left 

Peelkhana on 26.02.2009 at about 3 P.M. 

 In cross-examination on behalf of the appellant, he stated 

that prior to deposing before I.O. he informed orally to his unit 

commandant. He try to make contact but could not reach. He 

denied the suggestion that he come out from Line on the date of 

occurrence and that he did not see the appellant with arms and 

that he deposed falsely.  

P.W.410 Sepoy Md. Anamul Hoque. He deposed that he 

came of Peelkhana on 08.11.2008 and used to live on 4th floor of 

EME building. On 25.02.2009 at about 9.30 A.M. he heard of 

firing. BDR personnel asked everyone to take arms. He took 

shelter in a toilet for a while. Later on he went to 5th floor. 

Afterwards he came down on 4th floor and see there Sepoy 

Mukhlasur and Nasir. At 2.00 P.M. he came down and came to 

see 67186 Sepoy Jamalur Rahman, the appellant 74012 Sepoy 

Shahid, 74822 Mizanur Rahman to move with arms. On 



 

 

9170 

26.02.2009 at about 11.00 A.M. he went to EME mess and on 

27.02.2009 at 6.00 A.M. police took him to hospital. 

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he implicated the appellant without 

investigating the case carefully. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 65, 215 and 410 appear 

vague and unspecified. P.W.65 claims to identify the appellant 
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in the midst of many BDR personnel while they were running 

towards Darbar with arms. His identification to the appellant is 

not proper. He merely referred as Naik Sahid without his 

Battalion and badge No. There was another Naik Sahid cited as 

P.W. 459. He merely demanded arms from him. The testimony 

of P.Ws. 215 and 410 appears vague and unspecified. They 

claim to see him to move around with arms but did not depose 

where they saw the appellant. P.W. 410 refers the badge No. of 

the appellant as 74012 but, in fact, the badge No. of appellant is 

47012. Such vague and unspecified evidence can’t be relied on.    

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. 65, 215 and 410 are eye witnesses to the 

occurrence. P.Ws. 215 and 410 rightly identified the appellant 

with his badge No. The reference of badge No. as referred by 

P.W. 410 was wrongly recorded as 74012. All the P.Ws. as 

referred above saw the appellant with arms. Their testimonies 

could not be assailed or embellished by way of cross-

examination on behalf of the appellant. From their evidence it 

appears that the appellant took away arms by plundering kote 
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and constituted the offence under Section 382 of the Penal 

Code as alleged against the appellant. The evidence of P.Ws. 

thus appears credible, reliable and trustworthy. It can be relied 

on to support the impugned order of conviction and sentence to 

the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 



 

 

9177 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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All the P.Ws. referred above saw him with arms, in 

unlawful assembly and participating to the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 65, 215 and 410  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 65 deposed-  

‘15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z Ki‡Z 3 bs 

†M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m Avgv‡K gviai K‡i Mv‡W©i 

A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| 

ZLb Zviv P‡j hvq| bv‡qK my‡e`vi †njvj, nvwej`vi ingvb, bv‡qK wRqv, 

wmcvnx Avjx dinv`, AvRv`, j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK 

nvi“b nvwej`vi Kv‡kg, ev‡qwR`, bv‡qK knx`, wmcvnx wiqvR‡K wPb‡Z cvwi|’ 

P.W. 215 deposed-  



 

 

9179 

‘Avwg †Kv¤úvbxi Awd‡m Ae ’̄vb Kwi| Hw`b †_‡K 17-30 wgt ˆmwbK 

†g‡Q hvIqvi mgq wmcvnx 54143 †ejvj JCO 5277 Avt ev‡Zb 74330 

wmcvnx mvB` Ges 47012 bv‡qK knx` û‡mb‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq 

Nyiv‡div Ki‡Z †`wL|’ 

P.W. 410 deposed-  

‘14.00 NwUKvq bx‡P bvwg 67186 wmcvnx Rvgvjyi ingvb, 74012 

wmcvnx knx` 74822 wgRvbyi ingvb‡K A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.735 Habilder/46387 Sree Sachindro 

Nath Roy.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.102 Habilder Md. Jamal Uddin 

 P.W.300 Sepoy Nazimuddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Md. Ziaul Haque (C.S. A.27) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  
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P.W. 102 Habilder Jamal Uddin deposed that on hearing 

firing sound on 25.02.2009 every one came out from Darber. 

He also came out and took shelter in the residence of Sepoy 

Delowar. At about 9.40 A.M. he came to see 76622 Sepoy 

Saiduzzaman, the appellant 46387 Habilder Sachindra Nath 

Roy to move towards dairy firm in front of the residence by 

making fire. At about 11.00 A.M. he came to see 59049 Sepoy 

Mizanur with arms in a vehicle and to make announcement for 

taking arms by all and to kill the army officers inside 

Peelkhana. On 04.10.2009 by video footage he identified 75768 

Sepoy Moynul, DAD Towhid, 74492 Sepoy Raid with arms to 

move all around by vehicle. He also came to see 73794 Sepoy 

Badrul with arms. He identified the photos, the material 

exhibits XX. On 26 and 27 February, 2009 he remained in that 

residence.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. on 21.03.2009 and 04.10.2009. 

He made different statements on the above date. He did not 

know Delowar from earlier. The residence of Delowar was near 

to the Battalion. He cannot say whether the accused went to 
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Darber. In 44 Battalion there is no M.I. room. He denied the 

suggestion that he did not see the accused with arms and that he 

did not see Mizan to make announcement through miking. In 

the picture of Badrul there was also picture of 2 females and a 

child. He denied the suggestion that the footages are the product 

of mechanical process.  

P.W.300 Md. Nazim Uddin deposed that on 25.02.2009 

he attended office in usual manner. At about 9.30 he heard 

firing from the side of Darbar and came to see people running 

to and fro. At that time regimental Clark Naik Motiur Rahman 

informed him of firing in Darbar and advised him not to go out. 

So he remained in the office.  At about 10.30 he came to see 

71137 Sepoy Hezbullah of INT office to go towards that office 

with arms. At the detoriation  of the situation he moves 

towards his residence in Peelkhana. On the way near to Mango 

garden he came to see 44953 Lance Naik Taibur Rahman, the 

appellant 46387 Habilder Shachindra Nath, 78269 Sepoy 

Benoy Chakma on firing with arms and agitated moods.  

In cross-examination on behalf of the Appellant, he 

stated that on 25.02.2009 he was unmarried and used to live in 
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the Line. The residence in ‘†KvwKj `vjvb’ was allotted in the name 

of his father and that building was to the north of Darbar. Sainik 

Line and ‘†KvwKj `vjvb’ were at different places. He did not go to 

the Line rather went to the residence to his father. There were 

as many as ten fields in BDR. He deposed of the field of 44 

Battalion before I.O. He deposed before I.O. on 2.04.2009 and 

referred the case number New Market P.S. Case No.9 dated 

06.04.2009. He can’t say whether the Appellant went to Darbar 

on the date of occurrence. He did not happen to meet with the 

Appellant. He denied the suggestion that he had his implication 

with the occurrence and that during search by army many things 

were recovered from the residence of his father and that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 26.04.2009 and took him on 

remand for 9 days. He recorded four statements of P.W.102 on 

21.03.2009, 04.10.2009 and 14.04.2009. The name of the 

appellant did not appear in other three statements excepting the 

statement of photo of the witness of footage. He recorded the 
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statement of P.W.300 on 02.04.2009. In his statement the 

reference of the case No. and date was wrongly recorded. At the 

time of recording the statement of above P.Ws. was on duty in 

Peelkhana. He denied the suggestion that he implicated the 

appellant in C.S. without any proof.  

The confessional statement of co-accused Md. Ziaul 

Haque (C.S. A.27) runs as under- 

“25/ a¡¢lM BDR ¢h‡â¡ql Ae¤j¡e 6 j¡p f§hÑ 44 hÉ¡V¡¢mu¡el ¢pf¡q£ 

®p¢mj Bj¡‡K h‡m ®a¡l¡ ¢L ¢jne k¡¢he¡, ¢eS A¢gp¡l Q¡p e¡? I pju 

¢pf¡q£ ®jqc£ Ef¢ÙÛa ¢Rmz Aaxfl 1/2/09 Cw a¡¢lM B¢j DG p¡®q®hl 

h¡wm¡l N¡XÑ ¢ek¤š² qCz 

 

Na 24/02/09 Cw a¡¢lM Ae¤j¡e l¡¢œ  8 V¡l fl B¢j J ¢pf¡q£ q¡¢hh 5 

ew ®N®Vl h¡C®l B¢pz q¡¢hh Bj¡®L 1¢V h¡¢sa ¢eu k¡uz pñha I h¡s¢-

a HLSe BDR i¡s¡ b¡Laz I h¡p¡u ‡h‡q ®c¢M ®pM¡‡b ¢pf¡q£ ®p¢mj, 

¢pf¡q£ L¡Sm, ¢pf¡q£ j¢ae ¢pf¡q£  

q¡¢ph¤m, ¢pf¡q£ ¢jS¡e pq A‡Pbv 10/15 Se °p¢eLz I h¡p¡q Lb¡ qu 

BN¡j£ 25/02/09 Cw a¡¢lM Bjl¡ clh¡l q‡m A¢gp¡i‡`i l¢n ¢cuv 

®h‡d AÙ»l j¤‡L ¢S¢Çj K‡i e§l ®j¡q¡Çjc f¡h¢mL ú¥m ¢e‡u k¡hz 

A¢gp¡i‡cl ¢S¢Çj Ll¡ n‡e Bj¡‡`i c¡h£ c¡Ju¡ f¤le Ll¡l SeÉz Bjl¡ 

ph¡C q¡‡Z q¡a ®i‡L nfb ¢b‡q m¡C‡e Q‡m B¢pz 
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25/02/09 Cw a¡¢lM Bjl¡ 9 Se ¢pf¡q£ pL¡m 7 V¡ qCa 9 V¡ fkÑ¿¹ 

¢XE¢V L¢lz B¢j ¢XE¢V ®no L‡l N¡XÑl¦‡j ¢hnÐ¡‡gi pju pL¡m 9.30 

¢j¢eVl ¢cL clh¡l n‡ji ¢`‡K …¢ml në ö¢ez ¢LR¤re fl ¢pf¡q£ q¡¢hh 

®L HL¢V SMG q¡‡a L‡l Bp‡a ®c¢Mz q¡¢hh ®jpl p¡j‡e H‡p HL¢V 

N¡¢s‡a B…e d¢l‡u ®cuz a¡lfl j¤ýaÑl jdÉ ®c¢M D.G ih†bi p¡j‡e 

g¥m h¡N¡el jdÉ ¢cu HLcm j¤M h¡d¡ BDR ®c±s¡‡Z ®c±s¡‡a ®c±s¡‡a 

Avm‡Q|  B¢j N¡XÑl¦jl NÔ¡p ¢cu a¡ ®c¢Mz I j¤Mh¡d¡ BDR ®cl fÐbj 

h¡d¡ ®cu q¡¢hmc¡l h¡h¤mz f‡l h¡d¡ ®cu ®p¢¾VÌ j¡p¤j ¢hõ¡qz Jcl 2 Se-

LC …¢m Ll I j¤Mh¡d¡ BDR pcpÉl¡z N¡XÑl¦‡g Bjl¡ aMe ¢Rm¡jz 

B¢j Hln¡c, ®j¡Ù¹¡L J ®j¡¢je¤mz fl Bjl¡ clS¡ M¤mm I j¤Mh¡d¡ 

BDR l¡ h‡m ®a¡‡`iI f¢le¢a HC n‡e|  a¡s¡a¡¢s f¡m¡z c‡i Bjl¡ 

f¡¢mu m¡C‡e Q†m k¡Cz 

 

m¡B‡b k¡h¡l fl Ae¤j¡e 10 V¡l ¢cL j¡C¢Lw ö¢ez k¡l¡ AÙ» ®eJ e¡C a¡l¡ 

ph¡C ¢eS ¢eS AÙ» e¡J e¡qm a¡cl …¢m Ll j¡l¡ qChz Aaxfl B¢j J 

Hln¡c ®L¡a ®h‡q AÙ» ¢eCz B¢j 1¢V l¡Cgm J 20 l¡Eä …¢m Hhw 

Hln¡c 1¢V l¡Cgm ®euz Hln¡c La l¡Eä …¢m ®eu hma f¡lh e¡z I 

S¡uN¡u (®L¡a) B¢j AÙ» wb‡Z ®c¢M ¢pf¡q£ ¢lue, ¢pf¡q£ l¡¢Sh¤m ¢pf¡q£ 

¢p¢ŸLz 

 

Aaxfl B¢j J ¢pf¡q£ ®jqc£ 44 hÉ¡V¡¢mu¡e A¢d‡m k¡Cz ®pM¡e 2 S‡el 

m¡n ®gÓ¡l f‡s b¡L‡a ®c¢Mz a¡‡`i h¡l¡¾c¡ qC‡a ®Ve Be¡ qJu¡u ®gÓ¡‡l 

lš²l c¡N ®j‡M ¢Rmz a¡‡`i e¡j ‡`L‡Z f¡C e¡Cz f¡‡nl l¦‡j Bjl¡ 

DAD e¡¢pl J ¢pf¡q£ ®lS¡u¡eL ‡`L‡Z f¡Cz Aaxfl e¡Ù¹¡ ®M‡u ®VÊ¢ew 

‡k‡W k¡Cz ®VÊ¢ew ®k‡W ¢pf¡q£ ¢jS¡e, ¢pf¡q£ ¢p¢ŸL, q¡¢hmc¡l pQ£¿» e¡b 
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l¡u pq BlJ 10/12 Rb‡K ®c¢Mz J‡cl cÖ‡Z¨‡Ki L¡‡R AÙ» ¢Rmz pb£¾cÐ 

e¡‡_i L¡‡Q …¢m l¡M¡l Process (h¡„) ¢Rmz 

 

fl ¢pf¡q£ l¡¢Sh¤m, ¢pf¡q£ ¢lue ®L¡‡Z B‡p Hhw Bj¡‡K J ¢p¢ŸL ®L 

e‡j, pÉ¡l ®g¡e Ll¢Rmz jÉ¡X¡j‡L ®L¡u¡VÑ¡l N¡XÑ ¢el¡fc ¢e‡u ®ka ej‡Q 

Bj¡‡cl HC Lb¡ e‡j l¡¢Sh¤mz Aaxfl Bjl¡ 4 Se ®jSl j¡qh¤hhl 

h¡p¡u k¡Cz l¡¢Sh¤m clS¡ Knock K‡i clS¡ M¤j‡Z ®cl£ q‡m l¡¢Sh¤m 

clS¡ m¡¢b w`‡q ®i‡‰ ®g‡mz c‡i l¡¢Sh¤m J ®lue h¡p¡l wfZ‡i Yy‡L iu 

‡`wL‡q jÉ¡Xj®L a‡i J j¡‡lz Bjl¡ (B¢j J ¢p¢ŸL) h¡Cl c¡ys¡e¡ 

AhÙÛ¡u ¢Rm¡jz l¡¢Sh¤m J ®lue h¡¢ql qCm B¢j ¢ial Y¤L jÉ¡Wvg‡K 

d¢lJ j¡¢lz fl ¢p¢ŸL Y¤L jÉ¡X¡g‡K d‡lJ j¡‡lz 

 

Aaxfl B¢j m¡B‡b jvB‡b P‡j B¢pz ỳcy‡i M¡e¡ M¡Cz ¢LR¤re fl 

¢pf¡q£ ®jqc£l L¡‡R ¢pf¡q£ Bp¡c ®g¡e K‡i e‡j B¢j fÐ¡Q£ll h¡Cl  

B¢Rz Avgv‡K wbqv hv Avwg I †g‡n`x ZLb †h‡q Iqvj UcwKqv Avmv`‡K 

wbqv Avwm| 

 

Aaxfl B¢j ¢pf¡q£ j¡qg¥S J ¢pf¡q£ BmjN£l 4bÑ ®nÐZ£l ®L¡u¡VÑ¡l 

¢p¢sl Jfl e‡m ¢Rm¡jz Avgv‡`i ph¡l L¡RC aMe AÙ» ¢Rmz f‡l Bjl¡ 

4ew ®N‡V k¡Cz c‡i 14 Se kj¤e¡ ‡_‡K wd‡I G‡m Avgv‡`i e‡jz Bj¡‡-

cl p¡d¡lZ rj¡ Ll‡R Hhw Bj¡‡`i pLm c¡h£ plL¡l ‡g‡b wbq‡Q| 

Avgv‡`i GK_v e‡j DAD e¡¢plz 
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c‡i Avwg A ¿̄ ¸wj †KvZ †i‡L jvB‡b Avwm| f®ll ¢ce pL¡m 26/02/09 

Cw a¡¢lM Lp¡C M¡e¡l †gv‡oi Iqvj UcwK‡q Avwg cvwj‡q evwo P‡j 

hvB| HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of the P.Ws. 102 and 300 do not bear 

any substance in establishing the offence under Section 382 of 

the Penal Code as alleged against the appellant. They both 

claim to see the appellant with arms. Mere holding arms does 

not constitute the offence as alleged against him. The 

identification of the appellant by P.W.102 among many other 

rebellions also appears unreliable. Their evidence appears 
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vague and unspecified. The confession of co-accused finds no 

corroboration by any evidence and it bears no evidentiary value.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 102 and 300 are eye witnesses to the occurrence. 

They identified the appellant with his badge No.  They both 

saw him with arms which makes it clear that he took away arms 

by plundering kote and constituted the offence under Section 

382 of the Penal Code. The confession of co-accused finds 

corroboration by the evidence of P.Ws 102 and 300 and it bears 

evidentiary value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused Md. Ziaul Haque (C.S. A.27) stated in his 

confessional  statement- 

“Aaxfl B¢j J ¢pf¡q£ ®jqc£ 44 hÉ¡V¡¢mu¡e A¢d‡m k¡Cz ®pM¡e 2 

S‡el m¡n ®gÓ¡l f‡s b¡L‡a ®c¢Mz a¡‡`i h¡l¡¾c¡ qC‡a ®Ve Be¡ qJu¡u 

®gÓ¡‡l lš²l c¡N ®j‡M ¢Rmz a¡‡`i e¡j ‡`L‡Z f¡C e¡Cz f¡‡nl l¦‡j 

Bjl¡ DAD e¡¢pl J ¢pf¡q£ ®lS¡u¡eL ‡`L‡Z f¡Cz Aaxfl e¡Ù¹¡ ®M‡u 

®VÊ¢ew ‡k‡W k¡Cz ®VÊ¢ew ®k‡W ¢pf¡q£ ¢jS¡e, ¢pf¡q£ ¢p¢ŸL, q¡¢hmc¡l 

pQ£¿» e¡b l¡u pq BlJ 10/12 Rb‡K ®c¢Mz J‡cl cÖ‡Z¨‡Ki L¡‡R AÙ» 

¢Rmz pb£¾cÐ e¡‡_i L¡‡Q …¢m l¡M¡l Process (h¡„) ¢Rmz” 
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The confessions of the co-accused finds corroboration by 

the eye witnesses. The confessional statements of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Both the P.Ws. 102 and 300 saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 102 and 300 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 102 deposed-  

‘9-40 wgt evmvi mvg‡b 76622 wmcvnx mvB ỳ¾vgvb, 46387 nvwej`vi 

mwP› ª̀bv_ ivq, Ab¨‡`i mv‡_ A ¿̄mn fire Ki‡Z Ki‡Z †WBix dv‡g©i w`‡K hvq|’ 

P.W. 300 deposed-  
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‘wVK gv‡Vi Kv‡Q †h‡Z Avg evMv‡bi wbKU 44 ivB‡dj e¨vUvwjq‡bi 

44953 j¨vt bv‡qK ˆZqeyi ingvb 46387 nvwej`vi mPx› ª̀ bv_ ivq| 78269 

wmcvvnx webq PvKgv‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq ¸wj Qzo‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.739 Lance Naik/55399 Md. Abu 

Zafor Md. Mohiuddin.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.287 Marium Mun Manjuri, Magistrate 

P.W.369 Marium Mun Manjuri, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.287 Tuhin Hasan deposed that on 25.02.2009 he 

attended Darber. On that day, Sepoy Moyeen of 13 Battalion 

entered into Darber with arms and there occurred disorder. 

After a while he heard of firing. The BDR personnel left Daber. 

He also left Darber and on the way to his residence at Hajaribag 

he came to see at gate No. 5 the BDR personnel with arms and 

to run towards  Darber by making firing and agitated mood. 
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Among them he could identify 56989 Sepoy Akbar Hossain of 

37 Battalion, 63989 Sepoy Chandan Kumar and 45288 Naik 

Md. Saidur Rahman of 21 Battalion, 59630 Naik Md. Mahbub 

Alam of 16 Battalion, the appellant 55399 Lance Naik Abu 

Zafar Md. Mohiuddin of 34 Battalion, 58925 Sepoy Mir Md. 

Abu Hanif of 10 Battalion, all attached with Sadar Battalion 

and Lance Naik Habibullah of Sadar Battalion. At the 

detoriation  of the situation he went out Peelkhana crossing 

over the wall at gate No. 5. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from Rifle Battalion Rangpur and came 

to Peelkhana on 16.02.2009 and attached with Sadar Rifle 

Battalion. He came to perform duty as R.P. on the occasion of 

the BDR week. After attachment with Sadar Battalion there 

happened no introductory ceremony. He did not know the 

regiment number of all the BDR personnel of 21, 34 and 37 

Battalion. He deposed before I.O on 10.08.2009. From 

01.03.2009 to 10.02.2009 he remained in Sadar Battalion. 

During this time he had talk with higher authority over the 

occurrence. His authority did not ask him to go to the 
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investigation officer. He denied the suggestion that the 

appellant had no duty on 25.02.2009 and that he deposed 

falsely being tutored.  

 P.W.369 Marium Mun Manjuri, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

29.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 726 and her 

signature 726/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was in custody. There is no reference 

when the appellant was brought before him and where he was 

kept. The appellant was arrested on 21.07.2009.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 34 Battalion. He recoded the 

statement of P.W.287 on 10.08.2009. P.W.287 did not depose 

before him that he saw the appellant coming out from Darbar. 

He denied the suggestion that the statement of P.W.287 was 

fictitious.  
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The confession of the appellant Lance Naik Md. Abu 

Zafor Md. Mohiuddin (C.S.A.739), runs as under- 

“ B¢j HLSe mÉ¡¾p e¡−uLz B¢j lwf¤l 34 l¡C−gm hÉ¡−V¢mu¡e q−a 

16/02/09 Cw a¡¢l−M ¢fmM¡e¡, ¢h¢XBl pcl cç−l ®k¡Nc¡e L¢lz Na 

24/02/09 Cw a¡¢l−M fÐd¡ej¿»£l BNje Efm−r N¡¢s f¡¢LÑ Hl L¡−S 

¢Rm¡jz 24/02/09 Cw a¡¢l−M l¡a 9.00/9.15 V¡l ¢c−L V¡– ®n¡l ¢XE¢V 

L¢lz ¢XE¢V ®n−o m¡C−e Q−m B¢pz 25/02/09 Cw a¡¢lM pL¡m 

8.00/8.15 V¡l ¢c−L A¢gp¡l−cl N¡¢s f¡¢LÑ Hl ¢XE¢V L¢lz S¡uN¡V¡l 

e¡j h¡hl NË¡Eäz ¢p¢eu¡¢l¢V Ae¤p¡−l N¡s£…¢m p¡¢S−u l¡¢Mz pL¡m 

9.00/9.30 V¡l ¢c−L ®N¡m¡…¢ml në ö¢ez ¢LR¤ pju fl clh¡l qm ®b−L 

®m¡LSe f¡¢m−u Bp−a b¡−Lz ®m¡LS−el L¡−R S¡e−a Q¡C−m h−m clh¡l 

q−m ®N¡m¡…¢m q−µRz N¡s£…¢m H−m¡−j−m¡ i¡−h ¢e−u ®k−a b¡−Lz B¢j 

aMe ®c±−s m¡C−e Q−m k¡Cz m¡C−e ®k−u ®Q±¢Ll e£−Q m¤¢L−u ¢Rm¡jz 

pL¡m 11/12 V¡l ¢c−L j¡C−L h−m k¡l¡ m¡C−e BR h¡yQ−a Q¡C−m m¡Ce 

R¡sz AÙ» q¡−a e¡Jz B¢j a¡lflJ m¤¢L−u b¡¢Lz ¢LR¤re fl j¤−M¡nd¡l£ 

c¤Se ®m¡L H−p Bj¡−L h−m a¥¢j ®Le m¤¢L−u B−R? H−L …¢m Llz aMe 

B¢j ®Q±¢Ll e£Q q−a −hl q−u ®L¡−a k¡Cz ®L¡a ®b−L HLV¡ l¡C−gm 

¢e−u Bp¡l f−b l¡Ù¹¡u f¢laÉš² 20¢V …¢m f¡C Hhw Bj¡l L¡−R l¡¢Mz 

AÙ» ¢e−u RP L−¾V¡−ml e£Q am¡u HL¢V l¦−j h−p b¡¢Lz l¡a 9.00 V¡l 

¢c−L j¡C−L ®O¡oe¡ qu j¿»£ Bp−hz ®LE m¡C−e b¡Lh¡ e¡z m¡Ce Hm¡L¡ 
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®R−s ¢c−a h−mz aMe B¢j °p¢eL ®L¡u¡VÑ¡−l ®cJu¡−ml Bs¡−m HL 

S¡uN¡u ®m¡¢L−u b¡¢Lz gS−ll BS¡−el p¡−b p¡−b Bh¡l m¡C−e Q−m 

B¢pz 26/02/09 Cw a¡¢lM c¤f¤l 2.30/3.00 V¡l ¢c−L AÙ» ®L¡−a Sj¡ 

¢c−u ®XCl£ g¡−jÑl Ju¡m Vf¢L−u f¡¢m−u k¡Cz plL¡l£ ®O¡oe¡ ö−e 

01/03/09 Cw a¡¢l−M ¢fmM¡e¡u k¡Cz Bj¡−cl i£a−l fÐ−hn Ll−a 

®cu¢ez 03/03/09 Cw a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz HC Bj¡l 

Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 287 appears vague and 

unspecified. P.W.287 claims to identify the appellant in the 

midst of many BDR personnel while they were running towards 
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Darbar with arms. His identification to the appellant, in view of 

the facts, appears unreliable and tutored. He claims to see the 

appellant merely with arms which does not constitute the 

offence under Section 382 of the Penal Code as alleged against 

the appellant. The confession of the appellant –‘ pL¡m 11/12 V¡l 

¢c−L j¡C−L h−m k¡l¡ m¡C−e BR h¡yQ−a Q¡C−m m¡Ce R¡sz AÙ» q¡−a e¡Jz B¢j 

a¡lflJ m¤¢L−u b¡¢Lz ¢LR¤re fl j¤−M¡nd¡l£ c¤Se ®m¡L H−p Bj¡−L h−m a¥¢j 

®Le m¤¢L−u B−R? H−L …¢m Llz aMe B¢j ®Q±¢Ll e£Q q−a −hl q−u ®L¡−a k¡Cz 

®L¡a ®b−L HLV¡ l¡C−gm ¢e−u Bp¡l f−b l¡Ù¹¡u f¢laÉš² 20¢V …¢m f¡C Hhw 

Bj¡l L¡−R l¡¢Mz AÙ» ¢e−u RP L−¾V¡−ml e£Q am¡u HL¢V l¦−j h−p b¡¢L’ 

appears exculpatory in nature. He took up arms being 

threatened. He did not make any statement to commit any 

offence. P.W.654, the investigation officer admits that the 

appellant was taken on remand for 5 days. It is apparent that his 

confession is a product of torture. P.W.369, the confession 

recording Magistrate failed to certify to it’s voluntariness. The 

confession of the appellant not being true and voluntary, it can’t 

be taken into consideration as evidence. 

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 
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order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that P.W. 287 is the eye witness to the occurrence. He rightly 

identified the appellant with his badge No. For the cause of 

reference of badge No. of number of accused his evidence can’t 

be considered as tutored and left out of consideration. His 

testimony could not be assailed or embellished by way of cross-

examination on behalf of the appellant. From his evidence it 

appears that the appellant took away arms by plundering kote 

and constituted the offence under Section 382 of the Penal 

Code. The confession of the appellant appears evasive but 

inculpatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion of by way of undue influence. Mere taking on remand 

does not render the confession as involuntary. The evidence of 

P.W. 287 thus appears credible, reliable, trustworthy and can be 

relied on to support the impugned order of conviction and 

sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 



 

 

9208 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Md. Abu Zafor Md. 

Mohiuddin (C.S.A.739) stated in his confessional statement- 

 “¢LR¤re fl j¤−M¡nd¡l£ c¤Se ®m¡L H−p Bj¡−L h−m a¥¢j ®Le m¤¢L−u 

B−R? H−L …¢m Llz aMe B¢j ®Q±¢Ll e£Q q−a −hl q−u ®L¡−a k¡Cz ®L¡a ®b−L 
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HLV¡ l¡C−gm ¢e−u Bp¡l f−b l¡Ù¹¡u f¢laÉš² 20¢V …¢m f¡C Hhw Bj¡l L¡−R 

l¡¢Mz AÙ» ¢e−u RP L−¾V¡−ml e£Q am¡u HL¢V l¦−j h−p b¡¢Lz l¡a 9.00 V¡l 

¢c−L j¡C−L ®O¡oe¡ qu j¿»£ Bp−hz ®LE m¡C−e b¡Lh¡ e¡z m¡Ce Hm¡L¡ ®R−s 

¢c−a h−mz aMe B¢j °p¢eL ®L¡u¡VÑ¡−l ®cJu¡−ml Bs¡−m HL S¡uN¡u ®m¡¢L−u 

b¡¢Lz gS−ll BS¡−el p¡−b p¡−b Bh¡l m¡C−e Q−m B¢pz 26/02/09 Cw a¡¢lM 

c¤f¤l 2.30/3.00 V¡l ¢c−L AÙ» ®L¡−a Sj¡ ¢c−u ®XCl£ g¡−jÑl Ju¡m Vf¢L−u 

f¡¢m−u k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.369 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 287 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 287 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 287 deposed- 

‘GKUz c‡i Avwg `ievi nj Z¨vM K‡i nvRvixevM Avgvi fvovK…Z evmvq 

hvIqvi D‡Ï‡k¨ wcjLvbv 5bs †MB‡Ui w`‡K †h‡Z ïi“ Ki‡j †`wL A‡bK 

wewWAvi m`m¨ A ¿̄mn D‡ËwRZ Ae ’̄vq `iev‡ii w`‡K ¸wj Ki‡Z Ki‡Z †`Š‡o 

†h‡Z †`wL| Zv‡`i g‡a¨ Avwg hv‡`i wPb‡Z cvwi Zviv n‡jv 56989 wmcvnx 

AvKei †nv‡mb 37 e¨v‡Uwjqb, 63989 wmcvnx P›`b Kzgvi 21 e¨v‡Uwjqb| 

45288 bv‡qK †gvt mvB ỳi ingvb 21 e¨v‡Uwjqb 59630 bv‡qK †gvt gvneye 

Avjg 16 e¨v‡Uwjqb 55399 j¨vt bvt Avey Rvdi †gvt gwnDwÏb 34 e¨vUvwjqb 

58925 wmcvnx gxi †gvt Avey nvwbd 10 e¨v‡Uwjqb H mKj Avmvgx‡`i m`i 

ivB‡dj e¨v‡Uwjq‡b mshy³ wQj Ges 52781 j¨vt bvt nvweeyj−vn evnvi m`i 

ivB‡dj e¨v‡Uwjqb|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.747 Lance Naik /53558 A K M 

Nazrul Islam. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.424 Sepoy Md. Faruk Hossain 

P.W.333 Mohammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.424  Sepoy Md. Faruque Hossain  deposed that on 

25-26 Feb, 2009 he was on duty at  I/C-1 in BDR hospital. On 

25.02.2009 there happened violence in Darber. He came to see 

J.C.O. Ramendra with SMG, the appellant 53558 Nazrul, 

60149 Nur Mohammad, 7814 Alamgir to move with arms. On 

26.02.2009 at about 17.30 he left Peelkhana. 

 In cross-examination on behalf of the appellant, he stated 

that on 25-26th Feb, 2009 he was in ICU. He denied the 

suggestion that on 25-26th Feb, 2009 he moved at different 

places. He saw the occurrence when he came down therefrom. 

He denied the suggestion that he saw the occurrence from ICU.   

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 25.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 
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identified the confessional statement of the appellant as exhibit 

396 and his signature 396/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 14.06.2009. There is no 

reference that he was on remand till 25.06.2009. He did not ask 

whether the appellant was influence and that he was a cancer 

patient. He denied the suggestion that he did not follow the 

provisions 164/364 in recording the statement and that he 

certified being biased.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that there was no 161 statement against 

the appellant and that the appellant did not make statement as to 

committing any offence in his 164 statement.  

The confession of the appellant Lance Naik A.K.M,. 

Nazrul Islam (C.S.A.747), runs as under- 

“A¡¢j 15/12/1988 p¡m ¢h¢XA¡−l −k¡Nc¡e L¢lz haÑj¡−e A¡¢j mÉ¡¾p 

e¡−uLz ¢hNa 2006 p¡−m 36 l¡C−gm hÉ¡V¡¢mu¡−el Ad£−e ¢fmM¡e¡u 

B¢p z ¢hNa 25/02/2009 a¡¢l−M pL¡m Ae¤j¡e 6.00 O¢VL¡l fl A¡¢j 

1ew ®N−V ¢XE¢V Ll−a k¡Cz A¡j¡−cl fÐbj N¡XÑ Lj¡ä¡l ¢Rm mÉ¡¾p e¡−uL 
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A¡ë¥m Sî¡l Hhw ¢àa£u Lj¡ä¡l A¡¢j ¢e−SC ¢Rm¡jz A¡¢j 36 l¡C−gm 

hÉ¡V¡¢mu¡−el ®L¡−a ®b−L ¢e−Sl e¡−j Cp¤É L−l 245ew h¡−Vl AÙ» ®eCz 

N¡−XÑ A¡−N ®b−LC 50 l¡Eä …¢m ¢Rmz N¡XÑ ¢XE¢V q−m¡ ®NC−V f¡q¡l¡ 

®cJu¡ Hhw h¡C−ll ®Lq A¡œ²je Ll−m a¡−cl fÐ¢aqa Ll¡z 

25/02/2009 a¡¢lM 1j f¡m¡u mÉ¡¾p e¡−uL A¡ë¥m Sî¡l J ¢pf¡¢q 

g¡l¦L ¢XE¢V−a ®j¡a¡−ue quz A¡¢j aMe N¡XÑ l¦−j ¢Rm¡jz Ae¤j¡e 9.45 

¢j¢e−Vl ¢c−L 5/7Se ¯pe¢L j¤M h¡d¡ AhÙÛ¡u AÙ» q¡−a q¡p¡f¡a¡−ml ¢cL 

®b−L AÙ» E¢W−u …¢m Ll−a Ll−a 01ew (HL) ®NC−Vl ¢c−L A¡−p z a¡l¡ 

H−p h−m ®a¡l¡ ¢L ¢XE¢V Ll−a¢Rp? …¢m Llp e¡ ®Le? a¡lfl a¡l¡ 

®NC−V AhÙÛ¡u ®eCz A¡jl¡ a¡−cl ®L aMe fÐ¢aqa L¢l e¡Cz L¡lZ a¡−cl 

q¡−aJ AÙ» ¢Rm Hhw a¡l¡ ¢h¢XA¡l pcpÉz ¢h¢XA¡l 1ew ®NCV q−a 

j¤−M¡nd¡l£l¡ aMe gy¡L¡ …¢m Ll−a b¡−LzA¡¢j pL¡m 11.00V¡ fkÑ¿¹ 1ew 

®N−V Hhw a¡lfl 1ew ®N−Vl f¡−n påÉ¡ fkÑ¿¹ ¢Rm¡jz I¢ce på¡ 

6.00V¡l fl A¡j¡l e¡−j Cp¤ÉL«a AÙ» k¡l h¡V ew 245 a¡q¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡−el AÙ»N¡−l Sj¡ l¡¢M Hhw ¢fmM¡e¡ ®b−L f¡¢m−u k¡Cz f¡m¡Cu¡ 

¢Nu¡ eh¡hN” Hm¡L¡l HL Af¢l¢Qa ®m¡−Ll h¡p¡u ¢N−u HL¢V m¤¢‰ J 

HL¢V ®N¢” ®Q−u ¢e−u A¡h¡l ®f¡o¡L hcm L¢lz a¡lfl ®pM¡−eC HLV¤ 

p¡−je ¢N−u Af¢l¢Qa HL ®m¡−Ll h¡p¡u b¡¢Lz 26/02/2009 a¡¢lM 

A¡¢j N¡S£f¤l Q−m k¡Cz plL¡l£ ®O¡oe¡ ö−e 01/03/09 a¡¢lM ¢fmM¡e¡u 
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¢l−f¡ÑV L¢l Hhw 3/3/09 a¡¢lM ¢ia−l fÐ−hn L¢lz ¢hNa 14/06/09 

a¡¢lM A¡j¡−L ®NËga¡l Ll¡ quz HC A¡j¡l Sh¡eh¾c£z” 

None appears on behalf of the appellant. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.424 is the eye witness to the occurrence. He identified 
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the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant- ‘¢hNa 25/02/2009 a¡¢l−M pL¡m Ae¤j¡e 

6.00 O¢VL¡l fl A¡¢j 1ew ®N−V ¢XE¢V Ll−a k¡Cz A¡j¡−cl fÐbj N¡XÑ Lj¡ä¡l 

¢Rm mÉ¡¾p e¡−uL A¡ë¥m Sî¡l Hhw ¢àa£u Lj¡ä¡l A¡¢j ¢e−SC ¢Rm¡jz A¡¢j 36 

l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a ®b−L ¢e−Sl e¡−j Cp¤É L−l 245ew h¡−Vl AÙ» ®eCz 

N¡−XÑ A¡−N ®b−LC 50 l¡Eä …¢m ¢Rmz N¡XÑ ¢XE¢V q−m¡ ®NC−V f¡q¡l¡ ®cJu¡ Hhw 

h¡C−ll ®Lq A¡œ²je Ll−m a¡−cl fÐ¢aqa Ll¡z 25/02/2009 a¡¢lM 1j f¡m¡u 

mÉ¡¾p e¡−uL A¡ë¥m Sî¡l J ¢pf¡¢q g¡l¦L ¢XE¢V−a ®j¡a¡−ue quz A¡¢j aMe 

N¡XÑ l¦−j ¢Rm¡jz Ae¤j¡e 9.45 ¢j¢e−Vl ¢c−L 5/7Se ¯pe¢L j¤M h¡d¡ AhÙÛ¡u AÙ» 

q¡−a q¡p¡f¡a¡−ml ¢cL ®b−L AÙ» E¢W−u …¢m Ll−a Ll−a 01ew (HL) ®NC−Vl 

¢c−L A¡−p z a¡l¡ H−p h−m ®a¡l¡ ¢L ¢XE¢V Ll−a¢Rp? …¢m Llp e¡ ®Le? 

a¡lfl a¡l¡ ®NC−V AhÙÛ¡u ®eCz A¡jl¡ a¡−cl ®L aMe fÐ¢aqa L¢l e¡Cz L¡lZ 

a¡−cl q¡−aJ AÙ» ¢Rm Hhw a¡l¡ ¢h¢XA¡l pcpÉz ¢h¢XA¡l 1ew ®NCV q−a 

j¤−M¡nd¡l£l¡ aMe gy¡L¡ …¢m Ll−a b¡−LzA¡¢j pL¡m 11.00V¡ fkÑ¿¹ 1ew ®N−V 

Hhw a¡lfl 1ew ®N−Vl f¡−n påÉ¡ fkÑ¿¹ ¢Rm¡j’ appears evasive but 

inclupatory in nature. No evidence appears that his confession 

was obtained under coercion or by way of undue influence. 

P.W.333, the confessional recording Magistrate duly certified it 
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as voluntary. It finds corroboration by the testimony P.W.424. 

The confession being voluntary and true it can solely be based 

for the impugned order of conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik A.K.M,. Nazrul Islam 

(C.S.A.747) stated in his confessional statement- 

 “A¡¢j 36 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a ®b−L ¢e−Sl e¡−j Cp¤É L−l 

245ew h¡−Vl AÙ» ®eCz N¡−XÑ A¡−N ®b−LC 50 l¡Eä …¢m ¢Rmz N¡XÑ ¢XE¢V q−m¡ 

®NC−V f¡q¡l¡ ®cJu¡ Hhw h¡C−ll ®Lq A¡œ²je Ll−m a¡−cl fÐ¢aqa Ll¡z 

25/02/2009 a¡¢lM 1j f¡m¡u mÉ¡¾p e¡−uL A¡ë¥m Sî¡l J ¢pf¡¢q g¡l¦L 

¢XE¢V−a ®j¡a¡−ue quz A¡¢j aMe N¡XÑ l¦−j ¢Rm¡jz Ae¤j¡e 9.45 ¢j¢e−Vl ¢c−L 

5/7Se ¯pe¢L j¤M h¡d¡ AhÙÛ¡u AÙ» q¡−a q¡p¡f¡a¡−ml ¢cL ®b−L AÙ» E¢W−u …¢m 

Ll−a Ll−a 01ew (HL) ®NC−Vl ¢c−L A¡−p z a¡l¡ H−p h−m ®a¡l¡ ¢L ¢XE¢V 

Ll−a¢Rp? …¢m Llp e¡ ®Le? a¡lfl a¡l¡ ®NC−V AhÙÛ¡u ®eCz A¡jl¡ a¡−cl ®L 

aMe fÐ¢aqa L¢l e¡Cz L¡lZ a¡−cl q¡−aJ AÙ» ¢Rm Hhw a¡l¡ ¢h¢XA¡l pcpÉz 

¢h¢XA¡l 1ew ®NCV q−a j¤−M¡nd¡l£l¡ aMe gy¡L¡ …¢m Ll−a b¡−LzA¡¢j pL¡m 

11.00V¡ fkÑ¿¹ 1ew ®N−V Hhw a¡lfl 1ew ®N−Vl f¡−n påÉ¡ fkÑ¿¹ ¢Rm¡jz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 424 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 424 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 424 deposed- 

‘I/C-1 G duty †Z wQjvg| 25/2/09 Zvwi‡L `iev‡i †Mvjgvj nq| 

J.C.O i‡g› ª̀‡K SMG nv‡Z, 53558 bRiæj‡K A ¿̄ nv‡Z 60149 byi 

†gvnvg¥` †K A ¿̄ nv‡Z Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  



 

 

9228 

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

C.S. Accused No.759 Sepoy /71969 Md. Asaduzzaman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.41 Naik Sree Rabindro Kumar Pal 

P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 41 Nayek (Rtd.)  Sree Rabindra Kumar Paul 

deposed that at the time of occurrence he had his posting in 44 

Battalion. On 25.02.2009 he was present in Darber. For the 

cause of entering into Darber of a soldier with arms there 

happened violence. He left Darber Hall and went to Barak of 44 

Battalion. On the way he came to see Sepoy Hafijur, Lance 

Nayek Mucha Miah, the appellant Sepoy Asaduzzaman, 

Sepoy Ariful of 44 Battalion to proceed towards Darber Hall by 

making fire and saying ‘¢h¢XBl H B¢jÑ l¡M−h¡ e¡z’ He went to gate 

No.5. There he saw many BDR personnel. Afterwards he left 

Peelkhana. 

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. 01.04.2009 in the case of New 

Market Police Station. He was with his uniformed. In BDR 

Court he deposed of Asaduzzaman.  Gate No.5 is to the south-

west of Darber Hall and 44 Battalion is to the north-east corner. 
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Within 5/7 minutes of firing he went to gate No.5. He denied 

the suggestion that Asaduzzaman was in the Barak, Hafizur 

Rahman was in arrangement of the field and that he deposed 

falsely against them.  

 P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

06.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 738 and his 

signature 738/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 13 days and  brought 

before him on 06.04.2009. There is no reference wherefrom he 

was brought. He denied the suggestion that he did not apply his 

mind in recording his statement and that the statement is not a 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.41 on 01.04.2009. In his 

statement the case number was wrongly referred. He denied the 
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suggestion that P.W.41 did not specify when he saw the 

appellant. The appellant was arrested on 24.03.2009 and was 

taken on remand for 13 days at three times. P.W.41 hailed from 

C company. He denied the suggestion that P.W.41 was a patient 

and that he was a tutored witness.  

The confession of the appellant Sepoy Md. Asaduzzaman 

(C.S.A.759), runs as under- 

“B¢j ¢h¢XBl H ¢pf¡q£ f−c Q¡L¥l£ L¢lz 10/7/04 H Q–NË¡−j ®k¡Nc¡e 

L¢lz ¢fmM¡e¡ Y¡L¡u 1/3/05 a¡¢lM 44 l¡C−gm hÉ¡V¡¢mu¡−e ®k¡Nc¡e 

L¢lz Ap¤ÙÛÉ qJu¡u LÉ¡V¡N¢l ¢p fÐ¡çz X¡m i¡a LjÑp§Q£−a Awn NËqe L−l 

j£lf¤l Hm¡L¡u ¢XE¢V L¢lz 9800/- V¡L¡ f¡¢lnÐ¢jL ¢qp¡−h f¡Cz 2¢V 

j¡ØV¡l ®l¡−m ü¡rl L¢l ¢L¿º 1¢Vl V¡L¡ f¡Cz Afl¢V−a V¡L¡l Ol g¡yL¡ 

¢Rmz Bj¡l S¡e¡ j−a AeÉ¡eÉl¡ HLCi¡−h X¡mi¡a LjÑp§Q£l V¡L¡ 

E−š¡me L−lz V¡L¡ BlJ f¡Ju¡ k¡−h ¢L¿º B¢j pq ®LEC V¡L¡ f¡C¢ez 

25/2/09 a¡¢lM X¡š²¡−ll fl¡j−nÑ hÉ¡l¡−L b¡¢Lz 23/2/09  a¡¢lM 

c¡y−al hÉ¡b¡ qJu¡u ¢h¢XBl pç¡q Efm−r ®L¡−e¡ ¢XE¢V ¢Rm e¡z 

25/2/09 a¡¢lM Ae¤j¡e pL¡m 9.30 V¡l ¢c−L ®N¡m¡…¢m öe−a f¡Cz 

S¡e¡m¡ ¢c−u ®c¢M ®m¡LSe R¤V¡R¤¢V Ll−Rz ¢LR¤re fl j¡C¢Lw öe−a f¡Cz 

ph¡C−L AÙ» q¡−a c¡ys¡−a b¡L¡l ¢e−cÑn ®cu¡ quz Ae¤j¡e 10.30 V¡l 

¢c−L ®L¾cÐ£u ®L¡u¡VÑ¡l N¡XÑ ®L¡a q−a l¡C−gm ew- 324/ ®j¢X−Lm 
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…¢mpq E−š¡me L¢lz ®L¡a ®M¡m¡ ¢Rm B¢j pq ¢pf¡q£ h¡−Ll J ¢pf¡q£ 

j¡LR¤c l¡C−gm/…¢m EW¡uz Hlfl B¢j Hhw h¡−Ll hÉ¡l¡−L ¢g¢lu¡ 

B¢pz 26/2/09 a¡¢lM 12.00 V¡ fkÑ¿¹ hÉ¡l¡−L ¢Rm¡jz ¢pf¡q£ j¡Lp¤c 

Bj¡l j−a¡ hÉ¡l¡−L ¢g¢lu¡ B−pe e¡Cz 26/2/09 a¡¢lM B¢j Jh¡−Ll 

Ae¤j¡e c¤C V¡l ¢c−L ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ®cCz AÙ»N¡−l 

®L¡−e¡ La«Ñfr ¢Rm e¡z Aaxfl ¢hL¡m 5 V¡l ¢c−L ¢p¢im ®f¡n¡−L ®XCl£ 

g¡jÑ ¢c−u Ju¡m VfL¡Cu¡ f¡¢m−u k¡Cz JM¡e ®b−L ¢QV¡N¡w ®l¡X, k¡œh¡s£ 

L¡yQf¤l hÐ£−Sl Hm¡L¡u M¡m¡l h¡p¡u l¡−a b¡¢Lz 27 ®b−L 28 a¡¢lM 

fkÑ¿¹ ¢Rm¡jz ¢V¢i−a ®O¡oe¡ ö−e 1/3/09 a¡¢lM pL¡m 8 V¡u ¢fmM¡e¡l 

4ew ®N−V B¢pz JM¡e ®b−L Bh¡qe£ j¡−W ¢e−u k¡u Hhw 3/3/09 a¡¢lM 

¢fmM¡e¡u fÐ−hn L¢lz 24/3/09 a¡¢lM ¢fmM¡e¡ ®b−L f¤¢mn ®NËç¡l L−lz 

Aaxfl AcÉ ®L¡−VÑ B¢pz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.41 does not bear any substance 

to constitute any offence under Section 382 of the Penal Code 

as alleged against the appellant. He simply claims to see the 

appellant with arms. Mere holding arms does not constitute the 

offence as alleged. His above testimony appears vague and 

unspecified. He did not disclose when and where he saw the 

appellant. Such vague, unspecified and solitary evidence can’t 

be relied on. The confession of the appellant –25/02/09 a¡¢lM 

Ae¤j¡e pL¡m 9.30 V¡l ¢c−L ®N¡m¡…¢m öe−a f¡Cz S¡e¡m¡ ¢c−u ®c¢M ®m¡LSe 

R¤V¡R¤¢V Ll−Rz ¢LR¤re fl j¡C¢Lw öe−a f¡Cz ph¡C−L AÙ» q¡−a c¡ys¡−a b¡L¡l 

¢e−cÑn ®cu¡ quz Abygvb 10.30 V¡l ¢c−L ®L¾cÐ£u ®L¡u¡VÑ¡l N¡XÑ ®L¡a q−a 

l¡C−gm ew- 324/ ®j¢X−Lm …¢mpq E−š¡me L¢lz ®L¡a ®M¡m¡ ¢Rm B¢j pq 

¢pf¡q£ h¡−Ll J ¢pf¡q£ j¡LR¤c l¡C−gm/…¢m EW¡uz Hlfl B¢j Hhw h¡−Ll 

hÉ¡l¡−L ¢g¢lu¡ B¢pz’ appears exculpatory in nature. He took away 

arms being threatened. P.W.654, the investigation officer 

admits that the appellant was taken on remand for 13(thirteen) 

days at 3(three) times. The confession of the appellant thus 

apparently appears a product of torture. P.W.370, the recording 
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confession Magistrate also failed to certify to its voluntariness. 

The confession not being true and voluntary it can’t be taken 

into consideration as evidence to support the impugned order of 

conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 



 

 

9236 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.41 is the eye witness to the occurrence. He identified 

the appellant duly with 44 Battalion and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant appears inclupatory in nature. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence.  Mere taking on remand does not render the 

confession as involuntary. P.W.370, the confession recording 

Magistrate duly certified it as voluntary. It finds corroboration 

by the testimony P.W.41. The confession of the appellant being 

voluntary and true it can solely be based for the impugned order 

of conviction and sentence to the appellant. 



 

 

9237 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Asaduzzaman 

(C.S.A.759), stated in his confessional statement- 
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“Ae¤j¡e 10.30 V¡l ¢c−L ®L¾cÐ£u ®L¡u¡VÑ¡l N¡XÑ ®L¡a q−a l¡C−gm ew- 

324/ ®j¢X−Lm …¢mpq E−š¡me L¢lz ®L¡a ®M¡m¡ ¢Rm B¢j pq ¢pf¡q£ 

h¡−Ll J ¢pf¡q£ j¡LR¤c l¡C−gm/…¢m EW¡uz Hlfl B¢j Hhw h¡−Ll 

hÉ¡l¡−L ¢g¢lu¡ B¢pz 26/2/09 a¡¢lM 12.00 V¡ fkÑ¿¹ hÉ¡l¡−L ¢Rm¡jz 

¢pf¡q£ j¡Lp¤c Bj¡l j−a¡ hÉ¡l¡−L ¢g¢lu¡ B−pe e¡Cz 26/2/09 a¡¢lM 

B¢j Jh¡−Ll Ae¤j¡e c¤C V¡l ¢c−L ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 41 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 41 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 
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P.W. 41 deposed- 

‘c‡_i g‡a¨ 44 e¨vUvwjq‡bi wmcvnx nvwdRyi j¨vt bvt gyQv wgqv, wmcvnx 

AvQv ỳ¾vgvb wmcvnx Avwidzj mn A‡bK wewWAvi m`m¨ fire Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq| wewWAvi G Avwg© ivL‡ev bv ej‡Z ej‡Z fire K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.762 Habilder/32401 Zobaidul Karim 

Sarker. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.80 Subader Md. Shahjahan Mia 

P.W.462 Habilder Golam Mortuza and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.80 Md. Shahjahan Miah deposed that on 25.02.2009 

he went to Darbar. One Sepoy pointed arms on D.G. He came 

out from Darbar and took shelter at ground floor of 44 

Battalion. A pick-up reached at Basket ground of 44 Battalion. 

Subedar Ashraf Ali and Naik Feroj, both with S.M.G along 

with 4/5 armed BDR rebellions came down from that pick-up 
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and they came thereat. Naik Feroj asked him why he did not 

take up arms and pulled away him holding his coller. The 

rebellions assaulted him and took up him on the pick-up. Naik 

Firoj and Subeder Salam were also taken on the pick up. He 

came to the appellant Habilder Zobaidul Karim, Nurul Islam 

and Sepoy Ziean Miah to move around and took arms. 

Thereafter pick up came up in front of record office and he 

came on 3rd floor of CSD canteen. He came to see Subeder 

Yousuf Ali with SMG to move on the road in front of JCO 

mess.  

In cross-examination on behalf of the appellant he stated 

that after some times of firing sound he came out from Darbar 

and came out of Peelkhana at 11.00 A.M. He ranked Maj. 

Sharif from outside. Maj. Sharif asked him to come at 

Battalion. He went to Battalion. He denied the suggestion that 

at first he went home and thereafter returned to Battalion and 

that he was an offender. He came to Peelkhana on 16.02.2009 

to receive his price. He denied the suggestion that he did not 

depose before the Magistrate that he saw the appellant with 
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arms. He served with the appellant in the same Unit. He denied 

the suggestion that he deposed falsely.  

P.W.462 Habilder(Rtd.) Md. Golam Mortuza  deposed 

that on 25.02.2009 he was on duty in powering water in the 

field. He heard firing at about 9.30. He stopped the work and 

came back to line. The sound of firing was increasing. He came 

to see a vehicle with mike and through mike all were asking to 

take arms. On his way to line, he came to see 77168 Sepoy 

Yeasin, the appellant 32401 Habilder Jubaidul Karim, 71824 

Sepoy Hasmat with Rifle and agitated mood. Afterwards he 

came back to Barak. From the roof of Barak, he further came to 

see 3/4 BDR personnel. He remained in the Barak and passed 

over the night. On 26.02.009 at 3.00 P.M. he left Peelkhana. 

In cross-examination on behalf of the appellant, he stated 

that play field is one kilometer far way from 44 Battalion. Later 

on he further stated that distance was less than one kilometer. 

The   play ground was not under the control of 44 Battalion. He 

denied the suggestion that his claim of watering in the field is 

quite false. He was a soldier of ‘C’ category. He deposed before 

the I.O. on 21.03.2009. He denied the suggestion that he did not 
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come out from the Barak and did not see the accused on that day. 

He was alone in the Barak. Many BDR personnel were walking 

in front of Teasta building. He was a witness to the mutiny case. 

He is senior to Jubaidul. He denied the suggestion that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.80 joined in Peelkhana before 8 days of the 

occurrence. He denied the suggestion that it was not possible to 

know the regiment number of the appellant within 8 days. He 

arrested the appellant on 26.03.2009 and before that the 

appellant was on duty in Peelkhana. P.W.80 make statement on 

2 days. He perused the statement of 164 statement. He can’t 

remember whether P.W.80 referred the appellant as of carrying 

arms. He can’t remember whether the appellant had service 

tenure for 33 years. He denied the suggestion that he implicated 

the appellant falsely.  

Mrs. Fahima Barin, the learned Advocate appearing on 

behalf of appellant submits that the convict-appellant was 

charged under Sections 302/382/149/201/34 of the Penal Code 
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and Trial Court in consideration of the evidence on record 

found him guilty of the offence only under Section 382 of the 

Penal Code and sentenced him to suffer rigorous imprisonment 

for 10 (ten) years R.I. and a fine of TK=50,000/- in default to 

suffer R.I. for further 2 (two) years. 

Mrs. Barin further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and further submits that the testimonies of P.Ws.80 and 

462 do not bear any substance as to the offence under section 

382 of the Penal Code as alleged against the appellant. The 

identification of the appellant by P.W. 80 is not proper. He 

refers the appellant as Habilder Zabaidul Karim without his 

Battalion and badge No. His testimony also appears vague and 

unspecified. He did not depose when and where he saw the 

appellant. P.W. 462 although refers his badge No. but he also 

did not depose when and where he saw the appellant. Their 

evidence appears vague and unspecified and such evidence 

can’t be relied on.   

Mr. Barin,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 
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order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that both the P.Ws. are eye witnesses to the occurrence. P.W. 

462 identified him with his badge No. Although P.W 80 did not 

refer the badge No. of the appellant but he affirmed the identity 

of the appellant as hailed from 44 Battalion and further that- 

‘Avwg I †Rvevq ỳj GKB  BDwbU G PvKzix K‡iwQ|’ P.W. 462 also 

affirmed- ‘Avwg †Rvevq ỳ‡ji wmwbqi|’ Their appears no vagueness to 

their identification of the appellant. They both saw the appellant 

with arms and it bears substance to the offence under section 

382 of the Penal Code against the appellant. The evidence of 

the P.Ws. being reliable, credible and trustworthy, it can be 

relied on.    

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws.80 and 462 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 80 and 462 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 80 deposed- 



 

 

9257 

‘44 e¨vUvwjq‡bi ev‡¯‹U  MÖvD‡Û 1 wU Pick Up Av‡m †mB Mvox‡Z 

my‡e`vi Avkivd Avjx SMG nv‡Z bv‡qK wd‡ivR SMG nv‡Z I 4/5 Rb 

we‡ ª̀vnx ˆmwbK A ¿̄mn bv‡g| Zvnviv 44 e¨vUvwjq‡bi wbP Zvjvq Av‡m| bv‡qK 

wd‡ivR Avgv‡K e‡j †Kb A ¿̄ †bB bvB| bv‡qK wd‡ivR Avgvi Kjvi a‡i Ub‡Z 

_v‡K| nv‡Z we‡ ª̀vnxiv A ¿̄ w`‡q Avgv‡K gv‡i| Avgv‡K †Rvi c–e©K Pick Up G 

DVvq| bv‡qK wd‡ivR Pick Up G D‡V| my‡e`vi Qvjvg‡KI Pick Up G 

DVvq| nvwej`vi †Rvevq ỳj Kwig, byi“j Bmjvg I wmcvnx wR‡qb wgqv A ¿̄ nv‡Z 

wb‡q Nyiv‡div K‡i|’ 

P.W. 462 deposed-  

‘Avwg ZLb ‰mwbK †KvqvUv‡ii w`‡K hvIqvi c‡_ 77168 wmcvnx BqvwQb 

32401 nvwej`vi Ryevq ỳj Kwig 71824 wmcvnx nvmgZ‡K ivB‡dj nv‡Z 

D‡ËwRZ Ae ’̄vq †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 
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under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

C.S. Accused No.766 Sepoy /76801 Md. Akram 

Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.98 Lance Naik Md. Shahidul Islam 

P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 98 Lance Nayek Md. Shahidul Islam deposed that 

on 25.02.2009 he went to Darber. For want of accommodation 

he came back to Barak and stayed on 2nd floor. At 9.30 A.M. he 

came to hear a hue and cry of the people. Coming out on the 

veranda he came to see BDR personnel to run towards line. He 

found Sepey Mizanur (59049) with S.M.G.. Nazrul (cook 2562) 

with rifle and to make fire Nazrul was moving towards 44 

Battalion. The appellant Sepoy Akram (76801) asked all to 

come down and take arms. The appellant Sepoy Akram also 

threatened that if anybody is found without arms he would be 

shot. They were firing from the basket ground. He took shelter 

under the cot of the room. After 15 minutes he came out and 

stayed in the line. On 27.02.2009 he went to BDR hospital. He 

attended at BDR hospital and remained there under the care of 

police.  
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In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not see Akram with arms. 

Magazine was 5/6 hundred yards away from Darber Hall. He 

denied the suggestion that he deposed falsely.  

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

02.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 825 and her 

signature 825/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference of case No. in the statement and 

also how long he was on remand. He did not appraise column 5. 

The appellant was arrested on 20.04.2009. There is no reference 

where he was kept for reflection and when he was sent to jail. 

He denied the suggestion that he did not follow the provisions 

of 164/ 364 in recording the statement and that his statement 

was obtained under coercions and that he did not certify it 

properly.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that P.W.98 deposed that he was kept under the care of police. 

He denied the suggestion that for giving false evidence he was 

released from police custody. The appellant was arrested on 

20.04.2009 and put him on remand for 5 days. He denied the 

suggestion that he obtained the confession of the appellant 

under oppression and that he was implicated in C.S. falsely.  

The confession of the appellant Sepoy Md. Akram 

Hossain (C.S.A.766), runs as under- 

“ 25.02.2009 Bs Zvs mKvj †ejv Avgiv `iev‡i wgwjZ nB| wWwR 

mv‡ne Avm‡j †m±i  KgvÛvi Zvi wbKU `ievi n¯—vš—i K‡ib| wWwR 

m¨vi Avgv‡`i mv‡_ Kzmj wewbgq K‡ib| ag©xq wk¶K KziAvb kixd  

†ZjIqvZ K‡ib|  `iev‡ii m¨vi WvjfvZ Kg©m~Px m¤ú‡K© ej‡Z _v‡Kb| 

nVvr mvg‡b †_‡K  GKRb †`Šwo‡q Av‡mb| mevi av°vavw°‡Z Avwg I 

evB‡i Avwm| evB‡i wM‡q GKUv AvIqvR ïb‡Z cvB| Avwg †`Šwo‡q 

Avgv‡`i ˆmwbK jvB‡bi mvg‡b hvB|  nVvr †`wL jvj gy‡Lvkavix  wKQy 

†jvK duvKv ¸wj Quyo‡Q Ges mevB‡K A ¿̄ wb‡Z e‡jb|  Avwg f‡q d¨vwgwj 

†KvqvU©v‡i jywK‡q _vwK| 2/3 N›Uv ci H wewìs Gi wmwoi †KvYvq  jywK‡q 

_vwK| mÜ¨v 6 Uv ch©šZ H RvqMvq _vwK| †cQb †_‡K  K‡qKRb †jvK 

Avgv‡K  A ¿̄ wb‡Z e‡j| Avwg  ‰mwbK jvB‡b hvB|‰mwbK jvB‡bi cwð‡g 
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GKwU ivB‡dj c‡o _vK‡Z †`wL| H A ¿̄ nv‡Z wb‡q  wKQy ¶b ci †i‡L 

w`‡qwQ| Avevi  d¨vwgwj †KvqvU©vi Gi bx‡P  jywK‡q _vwK| mvivivZ H 

Lv‡b wQjvg| mKvj †ejv  AÜKv‡i †g‡m cywi LvB|  weKvj 4 Uvq †`qvj 

UcwK‡q  eo fvB Gi evmv Lyjbvq P‡j hvB|  1 gvP©  Lyjbv †m±‡i 

†hvM`vb Kwi| 12 Gwcªj Avgv‡K  XvKv wb‡q Av‡m|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.98 does not bear any substance 

to constitute any offence under Section 382 of the Penal Code 

as alleged against the appellant. He simply claims to see the 

appellant to come down and ask others to take arms. His above 

testimony appears vague and unspecified. He did not disclose 
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when and where he saw the appellant and whether he hold 

arms. Such vague, unspecified and solitary evidence can’t be 

relied on. The confession of the appellant –‘ nVvr †`wL jvj 

gy‡Lvkavix  wKQy †jvK duvKv ¸wj Quyo‡Q Ges mevB‡K A ¿̄ wb‡Z e‡jb|  Avwg f‡q 

d¨vwgwj †KvqvU©v‡i jywK‡q _vwK| 2/3 N›Uv ci H wewìs Gi wmwoi †KvYvq  

jywK‡q _vwK| mÜ¨v 6 Uv ch©šZ H RvqMvq _vwK| †cQb †_‡K  K‡qKRb †jvK 

Avgv‡K  A ¿̄ wb‡Z e‡j| Avwg  ‰mwbK jvB‡b hvB|‰mwbK jvB‡bi cwð‡g GKwU 

ivB‡dj c‡o _vK‡Z †`wL| H A ¿̄ nv‡Z wb‡q  wKQy¶b ci †i‡L w`‡qwQ’ 

appears exculpatory in nature. He was forced to hold an arms 

by the rebellions. P.W.654, the investigation officer admitted 

that the appellant was taken on remand for 5(five) days. The 

confession of the appellant thus apparently appears a product of 

torture. P.W.381, the confession recording Magistrate also 

failed to certify to it’s voluntariness. The confession not being 

true and voluntary it can’t be taken into consideration as 

evidence to support the impugned order of conviction and 

sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 
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appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.98 is the eye witness to the occurrence. He identified 
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the appellant duly with his badge No. and saw him with arms 

and to make firing. It is clear that he took up arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. The confession of the appellant appears 

evasive but inclupatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. Mere 

taking on remand does not render the confession as involuntary. 

P.W.381, the confessional recording Magistrate duly certified it 

as voluntary. It finds corroboration by the testimony of P.W.98. 

The confession being voluntary and true it can  solely be based 

for the impugned order of conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Akram Hossain 

(C.S.A.766) stated in his confessional statement- 

“ nVvr †`wL jvj gy‡Lvkavix  wKQy †jvK duvKv ¸wj Quyo‡Q Ges mevB‡K 

A ¿̄ wb‡Z e‡jb|  Avwg f‡q d¨vwgwj †KvqvU©v‡i jywK‡q _vwK| 2/3 N›Uv 

ci H wewìs Gi wmwoi †KvYvq  jywK‡q _vwK| mÜ¨v 6 Uv ch©šZ H 

RvqMvq _vwK| †cQb †_‡K  K‡qKRb †jvK Avgv‡K  A ¿̄ wb‡Z e‡j| 
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Avwg  ‰mwbK jvB‡b hvB|‰mwbK jvB‡bi cwð‡g GKwU ivB‡dj c‡o 

_vK‡Z †`wL| H A ¿̄ nv‡Z wb‡q  wKQy ¶b ci †i‡L w`‡qwQ|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 98 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 98 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 98 deposed- 

‘eviv›`v †ei n‡q †`wL wewWAvi m`m¨iv jvB‡bi w`‡K †`Šwo‡q Avm‡Q| 

59049 bs wmcvnx wgRvbyi‡K Avwg †`wL S.M.G nv‡Z| 2562 cvPK bRi“j‡K 

ivB‡dj nv‡Z dvqvi Ki‡Z Ki‡Z 44 e¨vUvwjq‡bi w`‡K Avm‡Z †`wL| 76801 
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wmcvnx AvKivg mevB‡K bx‡P bvg‡Z e‡j I A ¿̄ wb‡Z e‡j Lvwj nv‡Z †KD 

_vK‡j Zv‡K ¸wj Kiv n‡e| Zviv ev‡¯‹U MÖvD‡Û `vwo‡q dvqvi Ki‡Z _v‡K|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.772 JCO /6105 Naik Subader Md. 

Abul Kashem. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.171 OBM Drv. Md. Abdul Mannan 

P.W.437 Naik RM Rustom Ahmed 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.171 Md. Abdul Mannan deposed that on 25.02.2009 

he was in EME workshop. On that day, he was on duty in 

distributing milk, egg, hen among the J.C.O. officers. At about 

9.30 he came to see the Jeep of Lt. Col. Shamsul Azam 

(commanding Electric Mechanical Engineer) to take stand at the 

gate of EME. Driver Lance Naik Jamal, Sepoy (Runner) Robiul 

came down from the Jeep and asked them to take arms and to go 

to Darber since there happened firing. They were also exciting 

the BDR personnel. …………………. At about 10.00 he heard 
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terrible firing. The rebellions set Machine gun on A.P.C. The 

convict-appellant JCO Naib-Subedar Abul Kashem directed 

the drivers to perform their duties. At about 4 P.M. he went to 

EME canteen for food. On the way to canteen, he came to see 

Sepoy Shankar Kumar Barua to enter into EME workshop with 

arms. At that time he came see a dead body of a Major who had 

involvement with ‘X¡m i¡a LjÑp§Q£’. Later on, he came to know that 

the dead body was of Maj. Salam and he was on duty at 

magazine of 36 Battalion.  ............................. 

He was not cross-examined on behalf of the appellant.  

P.W. 437 Naik  Rustum Ahmed deposed that on 

25.02.2009 he had is duty on mike in Darber. Darber stated at 

9.00 A.M. He heard firing outside Darber. He came to see BDR 

person to leave Darber. He left Darber and came sector. He 

heard further firing. Thereafter, he went o gate No.1 and took 

shelter in the Mosque of the hospital. At evening he came back 

to sector. On the following day i.e. on 26.02.2009 he came to see 

Sepoy Sekandar Sorab, Imdadul Hoque, Rajkumar, Sepoy 

Hedayet and NSub A. Kashem and many other with arms. They 

were saying that until they succeed to kill the army officers their 
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battle will run. He left Peekhana on 26.02.2009 at 3.00 P.M, 

through gate No.1. 

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 at 6.30 A.M. he was in Darber Hall for 

arranging mike. The position of mike was to the north-east from 

Stage. There were three persons with him. He did not happen to 

meet with them later on and thus he had no occasion to talk over 

the incident with them. He can’t say who was engaged for video 

and also can’t say whether video was taken of Darbar. He 

reiterated that the convict-appellant hailed from his unit. He 

denied the suggestion that he did not see the convict-appellant 

with arms and that he deposed falsely against him.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested in appellant on 23.06.2009 and took him on 

remand for five days. He denied the suggestion that he 

implicated the appellant falsely.  

None appears on behalf of the convict-appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 171 and 437 are eye witnesses to the 

occurrence. P.W. 437 saw the appellant with arms and P.W. 

171 saw him to direct the drivers to perform their duty by 

A.P.C. set with machine gun. It is clear that the appellant took 

up arms by plundering kote and committed the offence under 

section 382 of the Penal Code. Both the P.Ws. were cross-
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examined on behalf of the appellant but their testimonies could 

not be shaken and controverted in any manner. Their 

uncontroverted evidence appears reliable, credible trustworthy 

and it can be relied on.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Both the P.Ws. 171 and 437 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 171 and 437 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 171  deposed – 

“wmcvnx Avj Avwgb, bv‡qK gvgyb, wmcvnx dwi`, wmcvnx Kvgiæj A ¿̄ 

wb‡q APC †Z wcjLvbvi iv Í̄vq iv Í̄vq Unj w`‡Z _v‡K| APC GKwU 

hy× Mvox †hLv‡b fvix A ¿̄ e¨envi Kiv hvq| JCO bv‡qK my‡e`vi Aveyj 

Kv‡kg M¨v‡iR n‡Z G‡m wewfbœ mg‡q WªvBfvi‡`i wWDwU Kivi Av‡`k 

†`b|” 

P.W.437 deposed- 

“Avwg †mLvb †_‡K Avgvi †mKU‡i P‡j Avwm| †m±‡i G‡m ¸wji kã 

ïb‡Z cvB| Rxe‡bi SzwK wb‡q 1bs †M‡U hvB c‡i nvmcvZvj gmwR‡` 

XywK| mÜvi ci †m±‡i P‡j Avwm| c‡ii w`b 26/2 mKv‡j ˆmwbK †g‡Q 
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wmcvnx †mKv›`vi †Qvnive, Bg`v ỳj nK, ivRKzgvi wmcvnx †n`v‡qZ I bvt 

my‡e`vi Avt Kv‡kg mn A‡bK‡K A ¿̄ mn †`wL| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.773 Sepoy /76803 Mollah Sayed 

Hossain. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 160 Sepoy Md. Moniruzzaman 

P.W.325 Tania Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.160 Sepoy Md. Moniruzzaman stated that on 

25.02.2009 he was in the Darber. At about 9.25 A.M. a BDR 

personnel entered into Darber with arms. After the instruction of 

DG he left Darber. On the way to his unit, he came to see Naik 

49078 Abdul Wadud, Sepoy 72454 Gias Uddin, Sepoy 79875 

Rinel Chakma, the appellant 76803 Mollah Sayed and some 

others BDR persons with arms and to make firing. Afterwards 
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without going to unit he crossed the wall beside gate No.5 and 

went to his residence at Hazaribag. 

In cross-examination on behalf of the appellant he stated 

that although there was announcement to take seat in Darber yet. 

Many of the BDR personnel were leaving Darber. At 9.30 /9.35 

A.M. BDR personnel started to leave Darber. Mollah Sayed did 

not attend Darber. He came to see many BDR personnel outside 

Darber. Approximately 20/50 soldiers. At about 9.50/9.55 he 

crossed the wall. He denied the suggestion that he did not see the 

accused there. He denied the suggestion that Sayed Hasan was in 

Barak during the whole day. He denied the suggestion that he 

did not know Mollah Sayed and that he deposed falsely. 

 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

20.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 338 and her 

signature 338/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 08.07.2009 and placed 
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before him on 20.07.2009 from CID. He used three additional 

pages. He certified properly in column 8.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.160 did not specify when he saw to make firing. The 

case reference was 9 dated 06.04.2009 but that was wrong. In 

statement of the witnesses were recorded at his dictation. He 

drafted the statement and thereafter composed it. He did not 

write the draft statement. There was no reference in the CD that 

he made a draft of the statement. He denied the suggestion that 

he did not make draft statement of the witnesses.  

The confession of the appellant Sepoy Mollah Sayed 

Hossain (C.S.A.773), runs as under- 

“A¡¢j 12/03/06Cw Q¡L¥l£−a ®k¡N ®cCz Y¡L¡u hcm£ qC 27/08/06Cw 

a¡¢l−Mz aMe ®b−L AcÉ¡h¢c f¢mM¡e¡ÙÛ ¢h, ¢X, A¡l  pcl cç−ll 

œ²£s¡−h¡−XÑ ®M−m¡u¡l ¢q−p−h LjÑla A¡¢Rz A¡j¡−cl  c−m 20 Se 

œ²£s¡¢hc ¢R−m¡z A¡¢j 6/7 j¡p k¡hv ®m, L−ZÑm A¡Lhl p¡−q−hl p¡−b 

¢Rm¡jz p¡É¡−ll ®R−m g¡l¡S ®L pÉ¡−ll e¡−j hl¡Ÿ plL¡l£ ¢SfN¡¢s 

®k¡−N Ešl¡ l¡SEL j®Xm q¡Cú¥−m ¢e−u ®ka¡j Hhw ú¥m ®n−o h¡p¡u 

¢e−u A¡pa¡jz  ®L¡e ®L¡e ¢ce ®L¡¢Qw H ¢e−u ®ka¡jz Iph ¢XE¢V R¡s¡ 
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AeÉ pj−u m¡C−e b¡La¡j Hhw M¡Ju¡ c¡Ju¡ Lla¡jz 24/02/09Cw 

fÉ¡−lX b¡L¡l L¡l−Z  g¡l¡S−L ú¥−m ¢e−u ®k−a f¡¢l e¡C ¢L¿º¤ R¤¢Vl pju 

a¡−L ¢e−u A¡¢pz I ¢ce Ah¢nø pj−u m¡C−eC ¢Rm¡jz 25/02/09Cw 

gS−ll e¡j¡S ®n−o e¡Ù¹¡ L¢lz Aafl pÉ¡−ll h¡p¡u k¡Cz ú¥m hå b¡L¡u 

A¡j¡−L m¡C−e ®k−a hm¡ quz A¡¢j m¡C−e A¡¢pz 9.00/9.30 Hl ¢c−L 

®N¡p−m k¡Cz IM¡−e ®b−LC ®N¡m¡N¤¢ml në öe−a f¡Cz a¡lfl h¡¢q−l 

®hl q−u A¡¢p Hhw A¡j¡−cl hm¡ qu ¢V¢i l¦−j b¡L¡l SeÉz 11.30 Hl 

pju fkÑ¿¹ IM¡−e AhÙÛ¡e L¢lz ¢V¢i l¦−jl p¡C−XJ ®N¡m¡N¤¢ml në öe−a 

f¡Cz l¦−jl clS¡u H−p ®L ®ke d¡LLÚ¡  j¡−lz clS¡ ®M¡m¡ quz aMe 

2Se j¤−M¡nd¡l£ A¡j¡−cl ¢c−L AÙ» d−l Hhw A¡j¡−cl−L AÙ» q¡−a ¢e−a 

hm¡ quz e¡ ¢e−m N¤¢m Ll¡ q−h h−mJ S¡e¡u a¡l¡z A¡jl¡ aMZ e£−Q 

A¡¢pz e£−Q HLV¡ ¢fLA¡f ®b−L AÙ» ¢e−a hm¡ quz  A¡¢j AeÉ¡eÉ−cl 

p¡−b AÙ» ®eC h¡dÉ q−uz AÙ» ¢e−u m¡C−e ¢eS l¦−j Q−m A¡¢pz p¡l¡¢ce 

Hhw p¡l¡l¡a A¡¢j l¦−jC ¢Rm¡jz 26/02/09Cw AÙ» Sj¡ ®cJu¡l ®O¡oe¡ 

j¡C−L öe−a ®f−u a¡ 36 l¡C−gm −h−V¢mu¡−e Sj¡ ®cCz 3.00 V¡l ¢c−L 

ph¡l ®cM¡−c¢M A¡¢jJ ®cJu¡m VfL¡Cu¡ h¡¢q−l ®hl q−u k¡Cz A¡¢j 

A¡c¡h−l HL c¤xpÇf−LlÑ j¡j¡l h¡¢s−aC ¢Rm¡jz 1/3/09Cw L¡−S ®k¡N 

¢c−a A¡¢p ®O¡oe¡ ö−ez 3/1/09Cw A¡j¡−L A−e−Ll p¡−b ¢ia−l Y¤L¡−e¡ 

quz Ipju ®b−L 8/7/09Cw fkÑ¿¹ œ²£s¡−h¡−XÑC ¢Rm¡jz HC A¡j¡l 

hš²hÉz” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of the P.W. 160 does not bear any 

substance in establishing the offence under Section 382 of the 

Penal Code as alleged against the appellant. He claims to see 

the appellant with arms. Mere holding arms does not constitute 

the offence as alleged. His evidence appears vague and 

unspecified. He did not mention when and where he saw the 

appellant. P.W. 654 admitted that P.W. 160 did not specify 

before him when and where he saw the appellant. The 

confession of the appellant ‘aMe 2Se j¤−M¡nd¡l£ A¡j¡−cl ¢c−L AÙ» d−l 

Hhw A¡j¡−cl−L AÙ» q¡−a ¢e−a hm¡ quz e¡ ¢e−m N¤¢m Ll¡ q−h h−mJ S¡e¡u 
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a¡l¡z A¡jl¡ aMZ e£−Q A¡¢pz e£−Q HLV¡ ¢fLA¡f ®b−L AÙ» ¢e−a hm¡ quz  A¡¢j 

AeÉ¡eÉ−cl p¡−b AÙ» ®eC h¡dÉ q−uz AÙ» ¢e−u m¡C−e ¢eS l¦−j Q−m A¡¢pÕ 

appears exculpatory in nature. P.W. 325, the confession 

recording Magistrate also failed to certify to it’s voluntariness. 

The confession of the appellant not being true and voluntary, it 

can not be taken in the consideration as evidence.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 160 is the eye witness to the occurrence. He identified 

the appellant with his badge No.  He saw him with arms which 

makes it clear that he took away arms by plundering kote and 

constituted the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inclupatory 

in nature. No evidence appears that his confession was obtained 

under coercion or by way of undue influence.  P.W.325, the 

confessional recording Magistrate duly certified it as voluntary. 

It finds corroboration by the testimony P.W.160. The 

confession being voluntary and true it can solely be based for 

the impugned order of conviction and sentence to the appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Mollah Sayed Hossain 

(C.S.A.773) stated in his confessional statement- 
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 “A¡jl¡ aMZ e£−Q A¡¢pz e£−Q HLV¡ ¢fLA¡f ®b−L AÙ» ¢e−a hm¡ quz  

A¡¢j AeÉ¡eÉ−cl p¡−b AÙ» ®eC h¡dÉ q−uz AÙ» ¢e−u m¡C−e ¢eS l¦−j Q−m A¡¢pz 

p¡l¡¢ce Hhw p¡l¡l¡a A¡¢j l¦−jC ¢Rm¡jz 26/02/09Cw AÙ» Sj¡ ®cJu¡l ®O¡oe¡ 

j¡C−L öe−a ®f−u a¡ 36 l¡C−gm −h−V¢mu¡−e Sj¡ ®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 160 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 160 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 160 deposed- 
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‘fx‡o Pv‡c †ei n‡q hvB| BDwb‡Ui D‡Ï‡k¨ iIqvbv nB‡j cw_g‡a¨ 

49078 bv‡qK Avt Iqv ỳ`, 72454 wmcvnx wMqvm DwÏb, 79875 wmcvnx wi‡bj 

PvKgv, 76803 †gvjøv mvB` QvovI A‡bK‡K km ¿̄ Ae ’̄vq †Mvjv¸wj Ki‡Z 

†`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.775 Naik /26410 Md. Rojob Ali. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.340 Sepoy Md. Nazmul Haque 

P.W.326 Farhana Ferdous, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 

Line. Then he heard firing. From varanda he came to see BDR 

personnel coming out from Darbar. He also came to see 65340 

Sepoy Jahangir and some others with arms. They were directing 

all to come down and in default threatened to fire. Among them 
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he could identify Ekramul Islam, Subader Ashraf Ali, Habilder 

Shahbuddin, Naik Razzaque, Imam Hasan, Naik Shamsher, 

Sepoy Goni Amin, Sepoy Mannan, Sepoy Omar Faruque and 

the appellant Naik Razab Ali. They all were moving towards 

Darbar on firing. ............................. 

In cross-examination on behalf of Appellant, he stated 

that  he had his duty in the museum  for 24 hours at two hours 

interval. It was started at 7.00 A.M. They were 5 persons on 

duty along with Nazmul, Asad and Akram. He can’t say why 

they have not been cited as witness. They came on duty from 

Line and after duty went back to Line. He denied the suggestion 

that he did not happen to meet with the appellant and saw him 

to make firing. He deposed before I.O. on 30.04.2009. He 

denied the suggestion that he himself was an accused and that 

he deposed falsely.  

 P.W.326 Farhana Ferdous, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

22.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the appellant as exhibit 342 and her 

signature 342/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference of the case number in the 

statement and that when he sent the appellant to jail. He denied 

the suggestion that he did not provide sufficient time to the 

appellant for reflection and that he did not appraise anything to 

the appellant and that the appellant did not make any statement 

of committing any offence and that he did not certify it properly 

and that he did not follow the provisions of law in recording the 

statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 16.07.2009 and taken on 

remand for 5 days. P.W.340 deposed before him on 30.04.2009 

and at that time the appellant was in Peelkhana. P.W.240 hailed 

from D company, construction branch but P.W.240 and the 

appellant hailed from same Battalion.  P.W.240 was aware of 

the grievance of BDR personnel.   
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The confession of the appellant naik Md. Fajob Ali 

(C.S.A.775), runs as under- 

“A¡¢j  ¢h, ¢X, A¡l, °p¢eLz A¡¢j ¢ejÑ¡Z n¡M¡u LjÑla ¢Rm¡jz 

24/02/09Cw a¡¢lM fÉ¡−lX ®c−M¢Rm¡jz Awn −eC e¡Cz c¤f¤−l hs M¡e¡u 

Awn ®eC Hhw m¡C−e ¢hnÐ¡j ®eCz 25/02/09Cw a¡¢lM pL¡m Ae¤j¡e 

8.00 O¢VL¡l pju ®l¡mLm ®cCz I¢ce A¡¢j clh¡l q−m k¡C e¡Cz 8.30 

V¡l ¢c−L m¡C−e k¡C Hhw ¢hnÐ¡−jl në ö¢ez −hm¡ 10V¡l ¢c−L −m¡LS−el 

®L¡m¡qm ö¢e Hhw …¢ml në ö¢ez h¡l¡¾c¡u ®hl q−u ®c¢M ®m¡LSe 

®c±s¡−c±¢s Ll−RzkMe …¢m qu aMe fy¡Q am¡u ¢p¢sl ¢e−Q A¡aÈ−N¡fe 

L¢lz A¡e¤j¡¢eL ®hm¡ 1V¡l ¢c−L 3 am¡ ¯p¢eL m¡C−e E¢Wz H pju 3/4  

Se j¤−M¡nd¡l£ AÙ»d¡l£ ¢h, ¢X, A¡l −f¡o¡Lfs¡ AhÙÛ¡u 3 am¡u E−W Hhw 

A¡j¡−L ®c−M AnÔ£m i¡o¡u N¡m¡N¡¢m L−l h¤−L AÙ» d−l Hhw …¢m J AÙ» 

®L¡b¡u?  A¡¢j e¡ Ll−m A¡j¡−L ®L¡−a ¢e−u k¡u Hhw HL¢V l¡C−gm 

a¥−m ¢e−u ¢N−u ¢ej¡ZÑ AhÙÛ¡e L−lz ¢ejÑ¡Z n¡M¡u AhÙÛ¡e L−lz ¢ejÑ¡Z 

n¡M¡u ®ØV¡l Hm¡L¡u l¡−a A¡aÈ−N¡fe L−l ¢Rm¡j p¡l¡l¡œ z HM¡−e 

L¡V¡C 26/02/09Cw  m¡C−e ®f±−e 2V¡l ¢c−L −L¡−a  ¢N−u l¡C−gm Sj¡ 

®cCz a¡lfl m¡C−e A¡¢pz j¡C¢Lw ö−e−a f¡C ¢hL¡m 3.30V¡l ¢c−Lz 

j¡C¢Lw ö−e ®f¡o¡L M¤−m ¢p¢im −f¡o¡L M¤−m ®S¢pJ ®L¡u¡VÑ¡−ll p¡j−e 

Ju¡m Vf¢L−u  ®j¡q¡Çjcf¤−l A¡j¡l i¡C−ul h¡p¡u k¡C Hhw ®pM¡−eC 

AhÙÛ¡e L¢lz a¡lfl plL¡l£ ®O¡oe¡l f−l ¢fmM¡e¡ 4ew ®NC−V 
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1/03/09Cw Q−m  A¡¢p Hhw 03/03/09Cw a¡¢lM ®ia−l fÐ−hn L¢lz 

16/07/09Cw ®NÊga¡l qCz HC A¡j¡l Sh¡eh¾c£z paÉ h¡rÉ ¢cm¡jz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.340 does not bear any substance 

as to the alleged offence under Section 382 of the Penal Code 

against the appellant. His evidence appears vague and 

unspecified. He identified the appellant merely with his name as 

Naik Rajab Ali without his battalion and badge No. He claims 

to see the appellant among them who were moving towards 

Darbar on firing by hiding himself under a shade, but he did not 

mention when and where he saw the appellant and where he hid 
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himself. The confession of the appellant –‘A¡e¤j¡¢eL ®hm¡ 1V¡l ¢c−L 

3 am¡ ¯p¢eL m¡C−e E¢Wz H pju 3/4  Se j¤−M¡nd¡l£ AÙ»d¡l£ ¢h, ¢X, A¡l 

−f¡o¡Lfs¡ AhÙÛ¡u 3 am¡u E−W Hhw A¡j¡−L ®c−M AnÔ£m i¡o¡u N¡m¡N¡¢m L−l 

h¤−L AÙ» d−l Hhw …¢m J AÙ» ®L¡b¡u?  A¡¢j e¡ Ll−m A¡j¡−L ®L¡−a ¢e−u k¡u 

Hhw HL¢V l¡C−gm a¥−m ¢e−u ¢N−u ¢ej¡ZÑ AhÙÛ¡e L−lz ¢ejÑ¡Z n¡M¡u AhÙÛ¡e 

L−lz appears exculpatory in nature. He took up arms being 

threatened. P.W.654, the investigation officer admitted that the 

appellant was on remand for 5 (five) days. It is apparent that his 

confession is no more but a product of torture. P.W.326, the 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession of the appellant is neither 

voluntary nor true and it can’t be taken in to consideration as 

evidence against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.340 is the eye witness to the occurrence and he saw 

the appellant with arms. He was throughly cross-examined but 

his testimony could not be embellished or assailed in any way.  

The confession of the appellant appears evasive but inculpatory 
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in nature. The confession recording Magistrate, P.W.326 duly 

certified it as voluntary. Although he was taken on remand but 

no evidence appears that his confession was obtained under 

coercion or by way of undue influence. There is no legal bar to 

consider it as evidence. Mere taking on remand does not render 

the confession involuntary. The confessional statement being 

true and voluntary, it can solely be based for supporting the 

impugned order of conviction and sentence to the appellant.    

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant naik Md. Fajob Ali (C.S.A.775) 

stated in his confessional statement- 

 “A¡e¤j¡¢eL ®hm¡ 1V¡l ¢c−L 3 am¡ ¯p¢eL m¡C−e E¢Wz H pju 3/4  Se 

j¤−M¡nd¡l£ AÙ»d¡l£ ¢h, ¢X, A¡l −f¡o¡Lfs¡ AhÙÛ¡u 3 am¡u E−W Hhw A¡j¡−L 

®c−M AnÔ£m i¡o¡u N¡m¡N¡¢m L−l h¤−L AÙ» d−l Hhw …¢m J AÙ» ®L¡b¡u?  A¡¢j e¡ 

Ll−m A¡j¡−L ®L¡−a ¢e−u k¡u Hhw HL¢V l¡C−gm a¥−m ¢e−u ¢N−u ¢ej¡ZÑ AhÙÛ¡e 

L−lz ¢ejÑ¡Z n¡M¡u AhÙÛ¡e L−lz ¢ejÑ¡Z n¡M¡u ®ØV¡l Hm¡L¡u l¡−a A¡aÈ−N¡fe 

L−l ¢Rm¡j p¡l¡l¡œ z HM¡−e L¡V¡C 26/02/09Cw  m¡C−e ®f±−e 2V¡l ¢c−L 

−L¡−a  ¢N−u l¡C−gm Sj¡ ®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.326 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W. 340 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 340 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 340 deposed- 

‘eviv›`vq †`wL wewWAvi m`m¨iv `ievi nj †_‡K †ei n‡q Avm‡Z‡Q| 

65340 wmcvnx Rvnv½xi mn K‡qKRb‡K km ¿̄ Ae ’̄vq †`wL| Zviv mevB‡K wb‡P 

Avm‡Z e‡j b‡Pr ¸wj Ki‡e ûgwK †`q| f‡q bx‡P †b‡g Avwm A‡bK‡K ¸wj 

Ki‡Z †`wL| Zv‡`i g‡a¨ my‡e`vi Avkivd Avjx, nvwej`vi mvnve DwÏb, bv‡qK 

iv¾vK BKivgyj Bmjvg, Bgvg nvmvb, bv‡qK kg‡ki wmcvnx Mwb Avgxb, wmcvnx 

gvbœvb, wmcvnx Igi dviæK, bv‡qK iRe Avjx‡K wPb‡Z cvwi| Zv‡`i‡K ¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.776 Sepoy/78612 Md. Mahafuz 

Ahmed.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.78 Subader Md. Azim Uddin 
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P.W.358 Md. Md. Momenul Hassan, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 battalion. They 

took up arms by breaking kote and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

Sepoy Matin, Masum Ali, Nurul Islam, Mehedi Hasan, Jahangir 

Alom, Debadish, Sohel Mahmud, Lance Naik Raquib Uddin 

Khan, Sepoy Bazlul, Lance Naik Gausul Azam, Sepoy Ali 
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Akbor, the appellant Mahfuj and Nurul Islam. He also came 

to see from Line to set fire to the vehicles and residences of 

army officers.  

 In cross-examination on behalf of the appellant, he stated 

that he came to Line at 10.10 A.M. His Line was on 3rd floor. 

He did not go to koth or magazine. He denied the suggestion 

that he also moved with the rebellions. The BDR personnel 

were with uniform and helmet. He denied the suggestion that he 

could not identify the accused from the Line and that he 

deposed falsely.  

 P.W.358 Md. Momenul Hassan, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

04.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 645 and his 

signature 645/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 13 days. He denied the 

suggestion that he did not appraise column 5 and that the 
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statement of the appellant is not a confession and that he did not 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he did not find out in the investigation whether P.W.78 was 

on duty to take care of Darbar Hall and he hold key of Darbar. 

He did not investigate to that efect. P.W.78 deposed before him 

on 23.08.2009. He arrested the appellant on 19.07.2009. The 

appellant was on remand for 14 days. He denied the suggestion 

that he arrested the appellant without any evidence and obtained 

his confessional statement by way of inhuman torture keeping 

him on remand for long and that he deposed falsely.   

The confession of the appellant Sepoy Md. Mahafuz 

Ahmed (C.S.A.776), runs as under- 

“weMZ  2007 mv‡ji  RyjvB gv‡m we,wW, Avi G †hvM w`B| †Uªwbs †k‡l  

13  ivB‡dj  e¨vUvwjqb  XvKvq  †cvwós nq|  weMZ  25/02/09 Bs‡iRx  

`iev‡i wQjvg|  gvSvgvwS  RvqMvq  e‡mwQjvg| mKvj  9.30 Uvi w`‡K 

nVvr K‡i `iev‡i ‰n‰P  ïi“ nq| mevi mv‡_  Avwg  †`Š‡o †ei n‡q  

wbR e¨vUvwjq‡b wM‡q  Uq‡j‡U wM‡q  jywK‡q  hvB| Pvwiw`‡K  cÖPÛ 

†Mvj¸wji  kã  ïwb|  gvB‡K ïwb †h,  e¨viv‡K  †KD jywK‡q  _vK‡j 
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¸wj  K‡i †g‡i †djv  n‡e|  gvB‡K  ûgwK  ï‡b fq †c‡q  11.00 Uvi 

w`‡K  Uq‡jU †_‡K †ei n‡q  Avwg|  Zvici  Avgvi  e¨vUvwjq‡bi †KvZ 

†_‡K  GKwU  A ¿̄  wbB|  ¸wj wbBwb|  A¯¿ wb‡q  cybivq e¨viv‡K  G‡m 

†óvi i“‡g jywK‡q _vwK| ivZ Abygvb  9.00 Uvi mgq †÷vi  †_‡K †ei 

n‡q †Kv‡Z  A ¿̄  †i‡L Avwm| †`qvj UcwK‡q  wcjLvbv †_‡K †ei n‡q 

hvB| Ae¯nvi DbœwZ nq wKbv  †`Lvi Rb¨  wcjLvbvi cv‡k  GKwU  

gmwR‡`  mKvj  ch©š—  Ae¯nvb  Kwi|  c‡i †m¸b evwMPv  GK PvPvZ 

fvB Gi  Kv‡Q  wM‡q DwV| 28/02/09 Bs‡iRx  miKvix †NvlYv  ï‡b  

wcj Lvbvq  Avwm| H w`b wfZ‡i  XyKvqwb|  Avevi  1/03/09 Bs‡iRx  

Avwm|  03/03/09 KZ„c¶  Avgv‡K wfZ‡i  XyKvq | GB Avgvi  

Revbe›`x|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.78   bears no substance as to the 

offence under section 382 of the Penal Code as alleged against 

the appellant. He referred the name merely as ‘Mahfuz’ without 

his designation, Battalion and badge No. There are several BDR 

personnel named ‘Mahfuz’ as not sent up in serial Nos. 77, 78, 

79, 215, 1488, and 1664. He claims to see him to take arms by 

breaking kote. His above testimony as against the appellant thus 

appears false since he admitted in his cross-examination ‘Avwg 

†Kv‡Z ev g¨vMwR‡b hvB bvBÕ. The confession of the appellant appears-

‘ gvB‡K  ûgwK  ï‡b fq †c‡q  11.00 Uvi w`‡K  Uq‡jU †_‡K †ei n‡q  Avwg|  

Zvici  Avgvi  e¨vUvwjq‡bi †KvZ †_‡K  GKwU  A ¿̄  wbB|  ¸wj wbBwb|  A ¿̄ 

wb‡q  cybivq e¨viv‡K  G‡m †óvi i“‡g jywK‡q _vwK’ appears exculpatory. 

P.W. 358, the confession recording Magistrate and P.W. 654, 

the investigation officer admitted that the appellant was taken 

on remand for 13/14 days. It is apparent that his confession is 

no more but a product of torture. P.W. 358 also failed to certify 

to it’s voluntariness. The confession of the appellant not being 
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true and voluntary, it can’t be taken in to consideration as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 78 is the eye witness to the occurrence and he saw the 

appellant with arms and it is clear from his evidence that he 

took up arms by plundering kote. P.W.78 rightly referred the 

name of the appellant. His identification to the appellant 

remained unchallenged by way of cross-examination on behalf 

of the appellant. The evidence of the above P.W. 78. bears 

substance as to committing the offence under Section 382 of the 

Penal Code. The confession of the appellant is inculpatory. It 

finds corroboration by P.W. 78. P.W. 358, the confession 

recording Magistrate duly certified it as voluntary. The 

confession of the appellant being true and voluntary, it can 

solely be based to support the impugned order of conviction 

and sentence to the appellant.   

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Mahafuz Ahmed 

(C.S.A.776) stated in his confessional statement- 

 “gvB‡K  ûgwK  ï‡b fq †c‡q  11.00 Uvi w`‡K  Uq‡jU †_‡K †ei n‡q  

Avwg|  Zvici  Avgvi  e¨vUvwjq‡bi †KvZ †_‡K  GKwU  A ¿̄  wbB|  ¸wj wbBwb|  



 

 

9330 

A ¿̄ wb‡q  cybivq e¨viv‡K  G‡m †óvi i“‡g jywK‡q _vwK| ivZ Abygvb  9.00 Uvi 

mgq †÷vi  †_‡K †ei n‡q †Kv‡Z  A ¿̄  †i‡L Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.358 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 78 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 78 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 78 deposed- 

‘ZLb wewWAvi m`m¨iv `ievi nj †_‡K †`Šwo‡q 13 I 36 e¨vUvwjq‡bi 

†Kv‡Z hvq| ‡KvZ †fs‡M A ¿̄ ¸wj †bq| G‡`i g‡a¨ A ¿̄avixiv ¸jv¸wj Ki‡Z 

_v‡K| Zv‡`i g‡a¨ A‡bK‡K `ievi n‡ji w`‡K †h‡Z †`wL| ZLb wmcvnx gwZb, 
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gvmyg Avjx, byi“j Bmjvg †g‡n`x nvmvb,RvnvsMxi Avjg, †`ev`xm, †mv‡nj 

gvngy`, j¨vÝ bv‡qK iwKe DwÏb Lvb, wmcvnx eRjyj,  j¨vÝ bv‡qK MvDmyj 

AvRg, wmcvnx Avjx AvKei, gvndzR I byi“j Bmjvg‡K Avwg wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.777 Lance Naik/53565 Md. Sowket 

Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.247 Lnk Md. Nazrul Islam 

P.W.336 Munshi Abdul Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.247 Lance Naik Med. Asstt. Md. Nazrul Islam 

deposed that on 25.02.2009 he was performing as veterinary 

surgeon. While he was at poultry farm at about 9.30 he came to 

hear firing sound from the side of Darber and to see BDR 

personnel to run around. Among them he identified 47286 Naik 

Najrul, 77979 A. Rouf, 51063 Shahidullah, 69020 Sepoy 

Nazmul, 53824 Musa Mollah and the appellant 53565 Shawkat 
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with arms and agitated mood. At about 18.30 he left Peelkhana 

and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. that he saw the BDR personnel to 

make firing. I.O. read over his statement before him. From 7.30 

A.M. to 6.30 P.M. he was on duty in Dairy firm. They, three 

persons were on duty including doctor. Computer Tarek Aziz 

was also with him. He can’t say whether Tarek Aziz is an 

accused or witness. He passed whole over the day in dairy firm 

and had talk with others in the firm. He denied the suggestion 

that his performing of normal duty on that day is quite false. He 

denied the suggestion that he was a rebellion and that he did not 

see any occurrence and that he deposed falsely.  

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

29.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 484 and his 

signature 484/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that the appellant was in police custody for 6 days. He denied 

the suggestion that he did not appraise anything to the appellant 

and that the appellant did not make any statement as to 

committing any offence and that he certified in column 8 

without perusing his statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 21.07.2009 and taken on 

remand for 6 days. He denied the suggestion that he obtained 

the confession of the appellant by way of oppression.  

The confession of the appellant Lance Naik (C.S.A.777), 

runs as under- 

“Avwg 1988 mv‡j BDR G XzwK| MZ 25/02/09 Zvs Avwg wcjLvbv  

BDR, H.Q G wQjvg| Hw`b mKvj 7 Uv n‡Z c¨v‡iW MÖvD‡Û Mvox 

cvwK©s Gi ’̄‡j wWDwUiZ wQjvg| 9.30 Uvi w`‡K `ievi n‡ji w`‡K 

¸wji kã ïwb| `ievi n‡ji wKQz †jvK cviwKs Kiv Mvox‡Z BU cvU‡Kj 

gv‡i| WªvBfviiv Mvox P‡j hvq| Avwg wbR jvB‡b P‡j hvB| †jvKRb 

PZzi w`‡K QzUvQzwU Ki‡Z †`wL| ¸wji kã n‡Z _v‡K| †ejv 10.30 Uvi 
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w`‡K gvBwKs nq| A ¿̄ wb‡Z ejv nq| A ¿̄ bv wb‡j ¸wj Kiv n‡e Zv‡K  

ejv nq| Avwg Ab¨Î hvIqvi Rb¨ bx‡P bvwg| wZb Rb gy‡Lvkavix BDR 

Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| GKRb ¸wj Ki‡Z hvq| A ¿̄ 

†bB †Kb wRÁvmv K‡i| Zviv Avgv‡K †Kv‡Z wb‡q hvq|  Avwg GKwU 

ivB‡dj wbB| Avwg A ¿̄ mn †WBix dv‡g© P‡j hvq| ivZ 8.00 Uvi mgq 

ˆmwbK †g†P G‡m Lvbv LvB| gvBwKs ïwb †h jvB‡b †hb †KD bv hvq| 

Avevi †WBix gvV msjMœ wbg©vbvaxb wewìs Gi bx‡P e‡m ivZ KvUvq| 

ciw`b mKvj 8 Uvq wbR jvB‡b Avwm| A‡b‡Ki A ¿̄ Rgv w`‡Z †`‡L 

AvwgI 8.30 Uvi w`‡K †Kv‡Z A ¿̄ Rgv w`B| Zvici P‡j hvq †WBix dvg© 

gv‡Vi wbKU wbg©vbvaxb wewìs Gi bx‡P| †ejv ỳBUvi w`‡K †`wL ‡jvKRb 

P‡j hvq| Avwg jvB‡b wd‡i Avwm| ‡`wL mevB P‡j hv‡”Q  ev †M‡Q| 

AvwgI mÜ¨vi w`‡K cÖvPxi Uc‡K P‡j hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 247 does not bear any 

substance to substantiate the offence under Section 382 of the 

Penal Code as alleged against the appellant. He claims to see 

the appellant with arms. Mere holding arms does not constitute 

the offence as alleged. The evidence of P.W.247 appears also 

unreliable. He claims to identify the appellant while he was 

running with arms. Although he identified the appellant with 

badge No. but in view of the above facts, his reference of badge 

No. of as many as 6(six) BDR personnel including the appellant 

appears unusual, unnatural, unreliable and tutored. The 

confession of the appellant ‘wZb Rb gy‡Lvkavix BDR Avgvi w`‡K A ¿̄ 

ZvK K‡i GwM‡q Av‡m| GKRb ¸wj Ki‡Z hvq| A ¿̄ †bB †Kb wRÁvmv K‡i| 

Zviv Avgv‡K †Kv‡Z wb‡q hvq|  Avwg GKwU ivB‡dj wbB| Avwg A ¿̄ mn †WBix 

dv‡g© P‡j hvq’ appears exculpatory in nature. P.W. 336, the 

confession recording Magistrate and P.W.654, the investigation 

officer admitted that the appellant was taken on remand for 
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6(six) days. It is evident that the confessional statement of the 

appellant is no more but a product of torture. P.W. 336, the 

confession recording Magistrate also failed to certify to it’s 

voluntariness. The confession of the appellant not being true 

and voluntary, it cannot be taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.247 is the eye witness to the occurrence and he 

identified the appellant properly with his badge No. and saw 

him with arms. He was cross-examined on behalf of the 

appellant but his testimony remains unshaken, untainted and 

unembellished. The confession of the appellant also appears 

inculpatory. It finds corroboration by the testimony of P.W. 

247. The confession recording Magistrate, P.W.336 duly 

certified it as voluntary. The confessional statement of the 

appellant being true and voluntary, it can solely be based to 

support the impugned order of conviction and sentence of the 

appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 



 

 

9341 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik (C.S.A.777) stated in 

his confessional statement- 
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“†ejv 10.30 Uvi w`‡K gvBwKs nq| A ¿̄ wb‡Z ejv nq| A ¿̄ bv wb‡j 

¸wj Kiv n‡e Zv‡K  ejv nq| Avwg Ab¨Î hvIqvi Rb¨ bx‡P bvwg| wZb 

Rb gy‡Lvkavix BDR Avgvi w`‡K A ¿̄ ZvK K‡i GwM‡q Av‡m| GKRb 

¸wj Ki‡Z hvq| A ¿̄ †bB †Kb wRÁvmv K‡i| Zviv Avgv‡K †Kv‡Z wb‡q 

hvq|  Avwg GKwU ivB‡dj wbB| Avwg A ¿̄ mn †WBix dv‡g© P‡j hvq| 

ivZ 8.00 Uvi mgq ˆmwbK †g†P G‡m Lvbv LvB| gvBwKs ïwb †h jvB‡b 

†hb †KD bv hvq| Avevi †WBix gvV msjMœ wbg©vbvaxb wewìs Gi bx‡P e‡m 

ivZ KvUvq| ciw`b mKvj 8 Uvq wbR jvB‡b Avwm| A‡b‡Ki A ¿̄ Rgv 

w`‡Z †`‡L AvwgI 8.30 Uvi w`‡K †Kv‡Z A ¿̄ Rgv w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 247 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 247 provides direct 

evidence of his participation to the occurrence as members of 
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unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 247 deposed- 

‘BDR m`m¨iv Av‡Mœqv ¿̄ wb‡q †`Šov †`Šwo Ki‡Q †`wL Avwg †`wL 

77979 Avt iDd 51603 knx ỳj−vn 69020 wmcvnx bvRgyj 47283 bv‡qK 

bRi“j 53824 g~Qv †gvj−v 53565 kIKZ‡K A ¿̄ mn D‡ËwRZ Ae ’̄vq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

 

 

 

 

 

 

 

 

 

 

C.S. Accused No.504 Signal Man/65341 Md. Faruk 

Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Habilder Brozo Goapl 

 P.W.325 Tania Kamal, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.18  Habilder Brozo Gopal deposed that on 

25.02.2009 he attended Gualf ground at 6.00 A.M. At about 

9.30 A.M. he heard of firing and when firing was gradually 

increasing all Sepoys stopped working and left the ground. He 

also came out therefrom and took shelter in central quarter 

guard and remained there for 3/4 hours. Through window he 

came to see Sepoy Jafur Ali, Abdur Rahman, Sepoy Jahangir of 

24 Battalion and some others being armed to move towards 
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officers quarter with excited mood. They caused damage and 

set fire to the vehicles there. Afterwards he took shelter on the 

2nd floor of his 24 battalion. From varanda of 24 battalion he 

came to see Sepoy Moniruzzaman of 42 Battalion, Sepoy 

Mollik, Sepoy Tariqul Islam, Sepoy Ahasan Habib, Sepoy 

Ismail Sarker, Sepoy Babul Mia, the appellant Signalman 

Faruk Hossain, Sepoy Haider, Lance Naik Sepoy Fazlur 

Rahman of 24 Battalion. Sepoy Ratan of 15 battalion with arms 

and to make firing.  

In cross-examination on behalf of the appellant he stated 

that his superior officer was Naik Subeder. He did not 

participate in showing grievance in respect of ‘Wvj fvZ  Kg©m~Px’. 

He did not know who were on discussion. He denied the 

suggestion that BDR persons had grievance. He used to live on 

3rd floor in the Barak of 24 Battalion. He took shelter thereat. 

He hastily came to  guard room from golf ground in no time. 

He did not find there Sepoy Mamun. At that time no one was 

on duty. The guard room was adjacent to mosque. Since he was 

a non-Muslim he did not go to the mosque and nobody came to 

him from the mosque. Habilder Wahab and some others 10/12 
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persons were with him in the guard room but he can’t 

remember their name. He deposed before I.O. of 10/ 12 persons 

including Habilder Wahab on 28.04.2009. He can’t say among 

them who are accused or witness to the case. Golf ground was 

50/60 yard away from guard room. His barak was at Line No.2. 

Line No.2 was 500/600 yard away from guard room. He had 

P.T. dress at golf ground. In Line No.2 he along with 20/30 

Sepoys used to reside there. He did not find those who used to 

live with him.  No one took shelter with him. ‘AfqviY¨’ was 

400/550 yard away from Line. He came therefrom to take his 

meal with P.T. dress and again came back there. Sweeper Kader 

threatened him but did not assault him. He denied the 

suggestion that he did not see anything on 25/26.02.2009. He 

left BDR at 4/4.30 P.M. crossing over the wall. He did not hear 

any miking. He denied the suggestion that he had participation 

in committing murder and looting with the help of the Army 

Officers. He denied the suggestion that he was arrested on 

10.03.2009 and got release on 13.09.2009 at the interference of 

political person. He denied the suggestion that he was exempted 
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as an accused for adducing false evidence and that he deposed 

falsely.  

 P.W.325 Tania Kamal, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

03.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 330 and her 

signature 330/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 16.07.2009 and taken 

on remand for 15 days and she recorded her statement on 

03.08.2009. She denied the suggestion that she did not follow 

the provisions of law under 164/ 364 in recording the statement 

of the appellant and that she did not provide 3 hours for 

reflection and that she did not record his statement properly and 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he arrested P.W.18 on 10.09.2009. 

P.W.18 deposed before him on 28.04.2009. P.W.18 left 
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Peekhana on 26.02.2009. He denied the suggestion that P.W.18 

did not depose before him when he saw the appellant. He 

denied the suggestion that P.W.18 did not make any statement 

before him and he created it falsely.  

The confession of the appellant Signal Man Md. Faruk 

Hossain (C.S.A.504) runs as under- 

“ A¡¢j 99 p¡−m ¢h, ¢X, A¡l, H i¢aÑ qCz2000 p¡−m ®VÊ¢ew quz 

23/03/04 H ¢fmM¡e¡u hcm£ q−u A¡¢pz 25/02/09Cw ph¡l p¡−b 

clh¡l q−m clh¡l ö¢ez ¢X ¢S, p¡−q−hl i¡o−el pju −c¢M p¡j−el ph¡C 

c¡¢s−u k¡−µRz R¤V¡R¤¢V öl¦ q−u k¡uz A¡¢jJ ®c±−s ®hl q−u Ae¤j¡e 100 

NS c§−l ¢N−u c¡s¡Cz clh¡l q−ml ¢ial ®b−L N¤¢ml në öe−a f¡Cz 

A¡¢j aMe i−u ®c±−s h¡hl NË¡E−äl Efl ¢c−u ¢fmM¡e¡ÙÛ ¢h, ¢X, A¡l 

cç−ll ¢ia−l A¡j¡l h¡p¡ n£amr¡ 2/c ®L¡u¡VÑ¡−l k¡C Hhw ¢N−u  ®R¡V 

®j−u−L −Mm−a ®c¢M B−n f¡−nz  ®j−u−L ¢e−u O−l Y¤¢L a¡lfl Ù»£pq 

®j−u−L ¢e−u clS¡ S¡e¡m¡ hå L−l M¡−Vl HLf¡−n m¤¢L−u b¡¢Lz Ae¤j¡e 

1/1
1
2  O¾V¡ fl 2 Se ®m¡L H−p clS¡ eL L−lz clS¡ M¤−m ®c¢M a¡l¡ 2 

SeC j¤−M¡nd¡l£z a¡−cl fl−e ¢h, ¢X, A¡l Hl P.T  ®f¡o¡L fs¡ j¤M 

p¡c¡ L¡fs ¢c−u h¡d¡ A¡¢j a¡−cl ¢Qe−a f¡¢l e¡Cz a¡l¡ A¡j¡−L h−m a¥C 

H−M¡−e¡ h¡p¡u ®L®e¡? a¡l¡ A¡j¡−L a¡s¡a¡¢s −L¡v  ®b−L  AÙ» ¢e−a 
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h−mz Aj¡l Ù»£ J ®j−u aMe L¡yc−a b¡L¡u A¡¢j a¡−cl HLV¤ f−l A¡p¢R 

h−m S¡e¡Cz e¡ ®N−m hE ®R−m ®j−u−L Aj¡l p¡j−eC ¢ekÑ¡ae Ll−h h−m 

S¡¢e−u −cuz a¡−cl p¡−bC ®L¡−a k¡Cz h¡l¡¾c¡u f−s b¡L¡ 4/5l¡Eä N¤¢m 

a¡l¡ A¡j¡l f−L−V Y¤¢L−u ®cu Hhw pcl ®L¡Çf¡e£l −L¡−a f−s b¡L¡ 1V¡ 

l¡C−gm A¡j¡l q¡−a d¢l−u ®cuz IM¡e ®b−L ®hl q−u A¡p−m Ù»£l −g¡e 

f¡C ®k B−p f¡−n ®L¡u¡VÑ¡l −b−L ¢e−uC h¡p¡u f¡Ju¡l f−b ®l¢SjÉ¡¾V  

®L¡u¡VÑ¡l ®b−L 2/1 Se−L f¢lh¡l ¢e−u EJl ¢c−L Q−m ®k−a ®c¢Mz A¡¢j 

h¡p¡u ¢N−u e£−Q ¢p¢im L¡fs Hhw Ef−l CE¢egjÑ f−s hE, ®j−u−L 

¢e−u Lp¡CM¡e¡l p¡C−Xl LhlÙÛ¡e Hl ®N−Vl L¡−R AÙ» Hhw 5l¡Eä N¤¢m 

®l−M ®jCe ®cJu¡m Vf¢L−u h¡¢q−l f¡¢m−u k¡Cz A¡¢j ®hl q−u CE¢egjÑ 

M¤−m ¢p¢im ®f¡o¡−L ®hl qCz CE¢egjÑ A¡¢j ¢ia−l ¢Vm ¢c−u R¤−s ®j−l 

¢Rm¡jz A¡¢j h¡¢s−a Q−m ¢N−u¢Rm¡jz ¢V¢i−a ®O¡oe¡ ö−e L¡−S B¢p z H 

A¡j¡l paÉ hš²hÉz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.18  does not bear any substance 

as to the alleged offence under Section 382 of the Penal Code 

against the appellant. His evidence appears vague and 

unspecified. He identified the appellant merely with his name as 

Sepoy Faruk Hossain without badge No. He claims to see the 

appellant with arms but there is no specification where he saw 

the appellant. Such vague and unspecified evidence does not 

inspire any confidence. The confession of the appellant-‘ Ae¤j¡e 

1/1
1
2  O¾V¡ fl 2 Se ®m¡L H−p clS¡ eL L−lz clS¡ M¤−m ®c¢M a¡l¡ 2 SeC 

j¤−M¡nd¡l£z a¡−cl fl−e ¢h, ¢X, A¡l Hl P.T  ®f¡o¡L fs¡ j¤M p¡c¡ L¡fs ¢c−u 

h¡d¡ A¡¢j a¡−cl ¢Qe−a f¡¢l e¡Cz a¡l¡ A¡j¡−L h−m a¥C H−M¡−e¡ h¡p¡u ®L®e¡? 

a¡l¡ A¡j¡−L a¡s¡a¡¢s −L¡v  ®b−L  AÙ» ¢e−a h−mz Aj¡l Ù»£ J ®j−u aMe L¡yc−a 

b¡L¡u A¡¢j a¡−cl HLV¤ f−l A¡p¢R h−m S¡e¡Cz e¡ ®N−m hE ®R−m ®j−u−L Aj¡l 

p¡j−eC ¢ekÑ¡ae Ll−h h−m S¡¢e−u −cuz a¡−cl p¡−bC ®L¡−a k¡Cz h¡l¡¾c¡u f−s 

b¡L¡ 4/5l¡Eä N¤¢m a¡l¡ A¡j¡l f−L−V Y¤¢L−u ®cu Hhw pcl ®L¡Çf¡e£l −L¡−a 



 

 

9356 

f−s b¡L¡ 1V¡ l¡C−gm A¡j¡l q¡−a d¢l−u ®cu’ appears exculpatory in 

nature. He took up arms being threatened. P.W.325, the 

confession recording Magistrate also failed to certify it properly 

as to it’s voluntariness. P.W.325, the confession recording 

Magistrate admitted that the appellant was taken on remand for 

15 days. The confession of the appellant is neither voluntary 

nor true and it can’t be taken into consideration as evidence 

against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 
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c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.18 is the eye witness to the occurrence and he saw 

the appellant with arms. P.W.18 identified the appellant of 24 

Battalion. His evidence could not be assailed by way of cross-

examination on behalf of the appellant. From his evidence it is 

clear that the appellant took away arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inculpatory 

in nature. The confessing recording Magistrate, P.W.325 

certified it as voluntary- ‘ Avgvi wek¡vm Zvi GB Revbãx †¯̂”Qv cª‡Yvw`Z 

m¦Zt¯dzZ©’. Although the appellant was taken on remand but no 
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evidence appears that his confession was obtained under 

coercion or by way of undue influence. Mere taking on remand 

does not render the confession involuntary. There is no legal 

bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Signal Man Md. Faruk Hossain 

(C.S.A.504) stated in his confessional statement- 

“Ae¤j¡e 1/1
1
2  O¾V¡ fl 2 Se ®m¡L H−p clS¡ eL L−lz clS¡ M¤−m 

®c¢M a¡l¡ 2 SeC j¤−M¡nd¡l£z a¡−cl fl−e ¢h, ¢X, A¡l Hl P.T  ®f¡o¡L 

fs¡ j¤M p¡c¡ L¡fs ¢c−u h¡d¡ A¡¢j a¡−cl ¢Qe−a f¡¢l e¡Cz a¡l¡ A¡j¡−L 

h−m a¥C H−M¡−e¡ h¡p¡u ®L®e¡? a¡l¡ A¡j¡−L a¡s¡a¡¢s −L¡v  ®b−L  AÙ» 

¢e−a h−mz Aj¡l Ù»£ J ®j−u aMe L¡yc−a b¡L¡u A¡¢j a¡−cl HLV¤ f−l 

A¡p¢R h−m S¡e¡Cz e¡ ®N−m hE ®R−m ®j−u−L Aj¡l p¡j−eC ¢ekÑ¡ae 

Ll−h h−m S¡¢e−u −cuz a¡−cl p¡−bC ®L¡−a k¡Cz h¡l¡¾c¡u f−s b¡L¡ 

4/5l¡Eä N¤¢m a¡l¡ A¡j¡l f−L−V Y¤¢L−u ®cu Hhw pcl ®L¡Çf¡e£l −L¡−a 

f−s b¡L¡ 1V¡ l¡C−gm A¡j¡l q¡−a d¢l−u ®cuz IM¡e ®b−L ®hl q−u 

A¡p−m Ù»£l −g¡e f¡C ®k B−p f¡−n ®L¡u¡VÑ¡l −b−L ¢e−uC h¡p¡u f¡Ju¡l 

f−b ®l¢SjÉ¡¾V  ®L¡u¡VÑ¡l ®b−L 2/1 Se−L f¢lh¡l ¢e−u EJl ¢c−L Q−m 

®k−a ®c¢Mz A¡¢j h¡p¡u ¢N−u e£−Q ¢p¢im L¡fs Hhw Ef−l CE¢egjÑ f−s 

hE, ®j−u−L ¢e−u Lp¡CM¡e¡l p¡C−Xl LhlÙÛ¡e Hl ®N−Vl L¡−R AÙ» Hhw 

5l¡Eä N¤¢m ®l−M ®jCe ®cJu¡m Vf¢L−u h¡¢q−l f¡¢m−u k¡Cz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.18 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 18 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 18 deposed- 

“Avwg ZLb Avgvi e¨vUvwjq‡bi ˆmwbK jvB‡bi 2q Zjvq Ae ’̄vb †bB| 

Avgvi e¨vUvwjqb 24| eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx 

gwj−K ZvwiKzj Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, 

wmcvnx eveyj wgqv, wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, 

j¨vÝ bv‡qK wmMbvj dRjyi ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx 
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gwbi“¾vgvb, 15 e¨vUvwjq‡bi wmcvnx iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj 

el©b K‡i I wPrKvi K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.500 Sepoy/75151 Md. Ahsan Habib.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Habilder Sree Brozo Gopal 

 P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.18  Habilder Sree Brozo Gopal deposed that on 

25.02.2009 he attended Golf ground at 6.00 A.M. At about 9.30 

A.M. he heard of firing and when firing was gradually 

increasing all Sepoys stopped working and left the ground. He 

also came out therefrom and took shelter in central quarter 

guard and remained there for 3/4 hours. Through window he 

came to see Sepoy Jafur Ali, Abdur Rahman, Sepoy Jahangir of 

24 Battalion and some others being armed to more towards 
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officers quarter with excited mood. They caused damage and 

set fire to the vehicles there. Afterwards he took shelter on the 

2nd floor of his 24 battalion. From varanda of 24 battalion he 

came to see Sepoy Moniruzzaman of 42 Battalion, Sepoy 

Mollik, Sepoy Tariqul Islam, the appellant Sepoy Ahasan 

Habib, Sepoy Ismail Sarker, Sepoy Babul Mia, Signalman 

Farque Hossain, Sepoy Haider, Lance Naik Sepoy Fazlur 

Rahman of 24 Battalion. Sepoy Ratan of 15 battalion with arms 

and to make firing.  

In cross-examination on behalf of the appellant he stated 

that he together with about 50/60 persons worked for cultural 

function. He deposed before I.O. that he hailed from 24 

Battalion. He worked for the stage. Cultural function was 

scheduled to be held on 25.02.2009. He denied the suggestion 

that he was not at golf ground. Golf ground was near to gate 

No.3. It was 50/60 yards away from central mosque and to the 

east of Darbar Hall. Central mosque was 500/600 yard away 

from Darbar Hall. Many others took shelter in guard room with 

him. It’s door and windows were kept closed. He had no talk 

therefrom. He did not depose before I.O. when he came out 
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therefrom and went to Battalion. There were 3/4 Sepoys in the 

Line. He and the appellant hailed from the same Battalion. He 

saw the appellant to make firing. He denied the suggestion that 

he did not depose before I.O. to see the appellant to make firing 

and that he did not see the appellant and that he deposed falsely. 

He did not make any discussion on the point of demands. He 

came to know afterwards of the demands. He reiterated that he 

saw the appellant to make firing.  

 P.W.370 Dr. M. A. Mazid,  Magistrate deposed that he 

recorded the confessional statement of the appellant on 

22.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 751 and his 

signature 751/1 series.  

No cross-examination was made on behalf of the 

appellant for absence of his Lawyer.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.18 hid himself in the guard room of central mosque 

for 3/ 4 hours and thereafter he came to his Line on 3rd Floor. 
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He did not depose before him that he saw from Varanda of the 

Line and also did not depose how many Sepoys were there in 

Line. He denied the suggestion that he obtained the confession 

of the appellant under duress.  

The confession of the appellant Sepoy Md. Ahsan Habib 

(C.S.A.500) runs as under- 

“2006 mv‡j wewWAvi-G †hvM`vb Kwi| 2006 mv‡j wcjLvbvq 

†hvM`vb Kwi|  Acv‡ikb Wvj fv‡Z Kvh©m~Px‡Z †hvM`vb Kwi| 25/2/07 

Zvs mKv‡j 6.00 Uvq ev‡¯‹U ej  MªvD‡Û-djBb ‡ó‡Ri IqvwKs Kivi  

Rb¨ hvB| mKvj 9.00 Uvq †Mvjv¸wji kã ï‡b †`Š‡o cvjvB| †K› ª̀xq 

gmwR‡`i wfZi P‡j hvB| †ejv 11 Uvq gvB‡K †Nvlbv ï‡b Rxe‡bi f‡q 

A¯Î nv‡Z †bB Ges jvB‡bi wcQ‡b f‡q  jywK‡q wQjvg| wcjLvbvq cªPzi 

dvqvi nq| gvBwKs ïb‡Z cvB †h †Kvb mgq  Avwg© Xz‡K  co‡e|  ivZ 

2.30 Uvi  ¯̂ivó gš¿x I  AvB wR g‡nv`q wbR K‡Ú gvBwKs K‡i A ¿̄ Rgv 

†`evi Rb¨ Zv‡`i †Nvlbv ï‡b G‡m Avgvi nv‡Z _vKv A ¿̄ Rgv 

†`B|AZtci wewWAvi  nvmcvZv‡j hvB| 26/2/09 Zvs  mvivw`b 

nvmcvZv‡j wQjvg| H w`b  ỳcyi 1 Uv ch©š—  †Mvjv¸wj ïb‡Z cvB| 

mKvj 11 Uvi ci wewWAvi iv  †QvUvQywU Ki‡Z _v‡K|26/2/09 Zvs 

ch©š— mviv w`b mviv ivZ nvmcvZv‡j wQjvg| 27/2/09 gvBwKs ï‡b 

Avwg mn Avgvi  e¨vUvwjq‡bi 44Rb nvmcvZv‡j hvB|ZLb n‡Z 
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wcjLvbvq wQjvg Ges cieZ©x‡Z Avwg 16/7/09 G cywjk †MªdZvi  

K‡i|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.18 does not bear any substance 

as to the alleged offence under Section 382 of the Penal Code 

against the appellant. His evidence appears vague and 

unspecified. He identified the appellant merely with his name as 

Sepoy Ahsan Habib without badge No. He claims to see the 

appellant with arms but there is no specification where he saw 

the appellant. Moreover P.W.654 admits in his cross-

examination that P.W.18 did not depose before him that 
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afterwards he went to his Line on 3rd floor and he saw the 

accused from varanda of the Line. The evidence of P.W.18 thus 

appears tempered and tutored. Such vague and unspecified 

evidence does not inspire any confidence. The confession of the 

appellant-‘†ejv 11 Uvq gvB‡K †Nvlbv ï‡b Rxe‡bi f‡q A¯Î nv‡Z †bB’ 

appears exculpatory in nature. He took up arms being 

threatened. P.W.370, the confession recording Magistrate also 

failed to certify it properly as to it’s voluntariness. The 

confession of the appellant is neither voluntary nor true and it 

can’t be taken into consideration as evidence against the 

appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.18 is the eye witness to the occurrence and he saw 

the appellant with arms. P.W.18 identified the appellant of 24 

Battalion. His evidence could not be assailed by way of cross-

examination on behalf of the appellant. From his evidence it is 

clear that the appellant took away arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inculpatory 
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in nature. The confessing recording Magistrate, P.W.370 duly 

certified to it’s voluntariness. Her testimony has not been 

challenged by way of cross-examination on behalf of the 

appellant. No evidence appears that his confession was obtained 

under coercion or by way of undue influence. There is no legal 

bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ahsan Habib 

(C.S.A.500) stated in his confessional statement- 

“†ejv 11 Uvq gvB‡K †Nvlbv ï‡b Rxe‡bi f‡q A¯Î nv‡Z †bB Ges 

jvB‡bi wcQ‡b f‡q  jywK‡q wQjvg| wcjLvbvq cªPzi dvqvi nq| gvBwKs 

ïb‡Z cvB †h †Kvb mgq  Avwg© Xz‡K  co‡e|  ivZ 2.30 Uvi  ¯̂ivó gš¿x 

I  AvB wR g‡nv`q wbR K‡Ú gvBwKs K‡i A ¿̄ Rgv †`evi Rb¨ Zv‡`i 

†Nvlbv ï‡b G‡m Avgvi nv‡Z _vKv A ¿̄ Rgv †`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 18 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 18 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 18 deposed- 

“ZLb Avgvi e¨vUvwjq‡bi ˆmwbK jvB‡bi 2q Zjvq Ae ’̄vb †bB| Avgvi 

e¨vUvwjqb 24| eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx 

gwj−K ZvwiKzj Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, 

wmcvnx eveyj wgqv, wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, 

j¨vÝ bv‡qK wmMbvj dRjyi ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx 

gwbi“¾vgvb, 15 e¨vUvwjq‡bi wmcvnx iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj 

el©b K‡i I wPrKvi K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.413 Sepoy/69013 Sree Litu Das.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.42 Md. Anawarul Islam  

P.W. 112 NSub Md. Abdul Mannan  

 P.W.320 Shamima Parveen, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.42 Md. Anawarul Islam deposed that on 24.02.2009 

he was entrusted to arrange the seat of the guests. On 

25.02.2009 he attended Darber at 9.00 A.M. Sepoy Moyeen 

entered into Darber with arms. Army officers disarmed him. 

DG asked all to take seat. BDR personnel left Darber. DG 

asked the commanders to control the troops. Officers moved for 

their respective unit. He left Darber and went to his unit. On his 

way, he came to see 50/ 60 BDR personnel to go to their unit 

taking arms from koth. In front of Mosque he came to see Lt. 

Col. Anower lying senseless. He took him to cook house. After 

a while Sepoy Aminur Islam, Habilder Farhad, Habilder 

Kashem, Naik Mostafa, Alam Miah, Sepoy Hekmat, the 

appellant Sepoy Litu Das, Naik Aziz, Sepoy Sorowar, Sepoy 
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Taiob, Sepoy Rubel and Lance Naik Fazlur Rahman appearing 

in the cook house asked him where he has kept the officers. 

Thereafter, they left for Darber.  

No cross-examined was made on behalf of the appellant.  

P.W. 112 NSub Md. Abdul Mannan deposed that on 

25.02.2009 he went to Darber. Darber started at 9.00A.M. Sepoy 

65140 Moyeen entered into Darber with arms. BDR personnel 

cried out in a voice ‘S¡−N¡’. DG asked all to stay in Darber. BDR 

personnel were taking leave of Darber. He came out from Darber 

and in front of Dhaka sector he came to see 100/2000 soldiers 

with arms. Among them he could identify JCO 3167 Subeder 

Maj. Jobayer, JCO 5717 NSub Matin, JCO 6320 NSub Helal, 

37606 Habilder Kibria, 37885 Habilder Fater Ali Munshi, 37384 

Habilder Hatem Ali, the appellant 69013 Sepoy Litu, 26457 

Habilder Shafiqul, 49300 Naik Dalil Uddin, 79399 Sepoy 

Atikur, 43968 Habilder Shahidul, 38871 Naik Bari Sarker, 

39127 Md. Ekramul Hoque, 52103 Naik Gias Uddin and 78378 

Sepoy Azizur. He found them to move towards Darber.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that on 25/26 February, 2009 he moved inside 



 

 

9385 

and outside Peekhana. Darber was 400 yard away from Dhaka 

Sector. He denied the suggestion that he did not see arms with 

accused and that he had participation in the rebellion and that he 

deposed falsely.  

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

31.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 306 and her 

signature 306/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.05.2009 and was in 

custody of CID and placed before him on 31.05.2009. He did 

not find any mark of injury on his person. The appellant did not 

complain of any torture. He was placed before him at 3.00 P.M. 

and completed recording of his statement at 6.00 P.M. He 

recorded his statement at his chamber. He denied the suggestion 

that he recorded the statement of the appellant in his chamber 

illegally. He recorded the statement in the language of the 

appellant. He can’t say whether the appellant used to speck in 
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his local dialect. After recording confession he certified it. He 

denied the suggestion that the appellant did not make any 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 25.05.2009 and taken on 

remand for 5 days. Nobody complained against him before 

arrest. He denied the suggestion that the appellant did not make 

any confession under 164 and that he implicated him in C.S. 

falsely.  

The confession of the appellant Sepoy Sree Litu Das 

(C.S.A.413), runs as under- 

“¢Q¿¹¡i¡he¡l SeÉ 03 O¾V¡ pju ®cu¡l fl 24/02/09 a¡¢l−Ml fÉ¡−l−X 

A¡¢j fa¡L¡h¡q£ c−m ¢Rm¡jz fÉ¡−lX ®no L−l A¡jl¡ CE¢e−V A¡¢pz 

JM¡−e hs M¡e¡ M¡Cz ¢hL¡−m Ju¡¢Lw H k¡Cz påÉ¡ 7V¡u ®l¡m L−m k¡Cz  

®l¡m Lm ®n®o m¡C−e A¡¢pz l¡a 9V¡l ¢XE¢V LÓ¡LÑ  A¡j¡−L ¢XE¢V 

®n¡e¡uz ... 25/02/09 a¡¢lM pL¡m 10.00 V¡ ®b−L 12.00V¡ fkÑ¿¹ 13 

l¡C−gm j¡−W V¡E ®n¡ Hl a¡h¤ ®cM¡ ®n¡e¡l ¢XE¢V ®n¡e¡uz 25/02/09 

a¡¢l−M e¡Ù¹¡ L−l  9.30V¡l pju A¡¢j ¢XE¢Vl SeÉ °a¢l qCz A¡¢j m¡C−e 

¢Rm¡jz A¡¢j ®c¢M °p¢eLl¡ L¡−m¡ ®N¢Ä,g¥mfÉ¡¾V J ¢f¢V ö f−s q¡−a 
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m¡¢W ¢e−u 13 l¡C−g®lm −L¡−al ¢c−L A¡p−a ®c¢Mz N¤¢ml në ö¢ez 

9.45-10.00V¡l ¢c−L HÉ¡ð¤−m−¾pl jC−L h−m k¡u ®k ®L¡e ¢h. ¢X. A¡l 

°p¢eL −L m¡C−e M¡¢m q¡−a f¡Ju¡ ®N−m …¢m Ll¡ q−hz a¡l¡ A¡j¡−cl 

m¡C−el ¢c−L N¤¢m Ll−a b¡−Lz A¡¢j ¢e−Q e¡¢jz h¡bl¦−j m¤L¡Cz ¢LR¤re 

j¤−M¡nd¡l£ 3/4Se AÙ» ¢e−u H−p A¡j¡−L N¡m¡N¡¢m L−l ®L¡−al ¢c−L 

¢eu¡ k¡uz A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz A¡¢j JM¡e ®b−L 1V¡ 

Hp, Hj, ¢S ®eCz ®p¡S¡ q¡pf¡a¡−ml ¢c−L k¡Cz k¡Ju¡l f−b HLSe 

N¤¢ml h¡· ®cu h¡· ®b−L 12 l¡Eä N¤¢m ®eCz hÉ¡V¡¢lu¡−el j¡−W k¡Cz 

j¡−W A¡j¡−cl hÉ¡V¡¢lu¡−el L¡E−L e¡ ®f−u ®jqj¡e M¡e¡l L¡−R k¡Cz 

JM¡e ®b−L q¡pf¡a¡−ml LZÑ¡−l X¡ø¢h−el L¡−S ®l¢¾V N¡−−Rl ¢eLV 13 

hÉ¡V¡¢lu¡−el  ¢pf¡q£ e¡Sj¤m−L l¡C−gm ¢e−u h−p b¡L−a ®c¢Mz Jl L¡−R 

A¡¢j h¢pz Ju¡−ml J f¡n ®b−L ®m¡LS−el ¢eLV M¡h¡l Q¡C−m ¢p¢im 

®m¡LSe M¡h¡l ®cuz f¡¢e ®cuz A¡jl¡ c¤CSe 26/02/09 a¡¢l−M pL¡m 

10.00V¡ fkÑ¿¹  I M¡−e b¡¢L 10.30 V¡L¡l ¢c−L q¡pf¡a¡−ml LÉ¡¢¾V−el 

¢c−L k¡Cz LÉ¡¢¾Ve hå f¡Cz j¡−Wl j−dÉ ¢c−u A¡j¡−cl hÉ¡V¡¢lu¡−e  k¡Cz 

¢LR¤ pwMÉ¡L °p¢eL ¢p¢im ®f¡n¡L f−s  f¡m¡−a ®c¢Mz A¡¢j 13ew 

hÉ¡V¡¢lu¡−el −L¡−a AÙ» Sj¡ ¢c−a A¡¢pz HLSe ¢h ¢X A¡l °p¢eL 

A¡j¡−cl−L j¡m k¡ −N¡m¡h¡l¦c Rs¡−e¡ ¢RV¡−e¡ ¢Rm a¡ N¡¢s−a L−l ¢e−u 

®k−ah−mz A¡jl¡ 4/5 Se aMe ¢fLA¡−f L−l 3ew ®N−V k¡Cz 3ew ®N−Vl 

Afl f¡n ®b−L Rs¡−e¡ N¤¢ml h¡Lp ¢fL A¡−f EW¡Cz Hhw N¤¢m 13 
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l¡C−gm hÉ¡V¡¢lu¡−e jÉ¡N¢eS−e l¡¢Mz A¡¢j ®hm¡ 1.00-1.30V¡l ¢c−L 

pcl −L¡Çf¡e£l ®L¡−a AÙ» J …¢m ®l−M m¡C−e k¡Cz −hm¡ 2V¡l ¢c−L 

¢p¢im ®f¡o¡L f−s d¤¢f M¡e¡l f¡n ¢c−u −cu¡m VfL¡Cu¡ h¡C−l Q−m 

k¡Cz A¡j¡l p¡−b ¢pf¡q£ e¡Sj¤m ¢Rmz  A¡¢j ¢hu¡C ®N±l¡½ ®m−el g¡jÑ−NV 

Hl h¡p¡u k¡Cz A¡¢j plL¡l−ll ®O¡oe¡ ö−e 01/03/09 a¡¢l−M Bh¡qe£ 

j¡−W ¢N−u e¡j −mM¡Cz 3/3/09 a¡¢l−M Aj¡−L ¢fmM¡e¡u ®Y¡L¡uz 24 

a¡¢l−M A¡j¡−L −NÔga¡l L−lz A¡j¡−L 26/02/09 a¡¢l−M ¢fLA¡®f 3ew 

®N−Vl …¢ml h¡· ¢fLB−f ®a¡m¡l R¢h ®cM¡uz I R¢h−a ¢fLB−fl 

®fR−e AÙ» q¡−a b¡L¡ ¢e−S−L pe¡³ L¢lz e¡uL p¤−hc¡l ®qm¡m−L J 

A¡¢j R¢h−a ®c¢Mz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 
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Code and the testimonies of P.Ws.42 and 112 do not bear any 

substance as to the offence under section 382 of the Penal Code 

against the appellant. The identification of the appellant by 

P.W.42 is not proper. He merely referred the name Sepoy Litu 

Das without his battalion and badge No. Since no substance 

appears from his testimony he was not cross-examined on 

behalf of the appellant. Although P.W.112 identified the 

appellant with his badge No. but his reference of badge No. as 

many as 15 BDR personnel including the appellant appears 

tutored and unreliable. They claim to see the appellant with 

arms. Mere holding of arms does not constitute the offence 

under Section 382 of the Penal Code. The confession of the 

appellant-‘j¤−M¡nd¡l£ 3/4Se AÙ» ¢e−u H−p A¡j¡−L N¡m¡N¡¢m L−l ®L¡−al 

¢c−L ¢eu¡ k¡uz A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz A¡¢j JM¡e ®b−L 1V¡ 

Hp, Hj, ¢S ®eCz ®p¡S¡ q¡pf¡a¡−ml ¢c−L k¡Cz k¡Ju¡l f−b HLSe N¤¢ml h¡· 

®cu h¡· ®b−L 12 l¡Eä N¤¢m ®eC’ appears exculpatory in nature. P.W. 

654, the investigation officer admitted that the appellant was 

taken on remand for 5 days. It is apparent that his confession is 

no more but a product of torture. It is neither voluntary nor true 

and it can’t be considered as evidence against the appellant.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.42 and 112 are eye witnesses to the occurrence. They 

both saw the appellant with arms. The testimony of P.W. 42 

remaines unchallenged since he was not cross-examined on 

behalf of the appellant. The testimony of P.W. 112 could not be 

shaken away by way of cross-examination on behalf of the 

appellant. The testimonies of the P.Ws.42 and 112 thus appears 

credible, reliable and trustworthy. The confession of the 

appellant -‘ A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz A¡¢j JM¡e ®b−L 1V¡ 

Hp, Hj, ¢S ®eCz ®p¡S¡ q¡pf¡a¡−ml ¢c−L k¡Cz k¡Ju¡l f−b HLSe N¤¢ml h¡· 

®cu h¡· ®b−L 12 l¡Eä N¤¢m ®eC ’ appears inculpatory in nature. No 

evidence appears that his confession was obtained by coercion 

or by way of undue influence. The confession of the appellant 

being true and voluntary it can solely be based for the 

impugned order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 



 

 

9393 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Sree Litu Das (C.S.A.413) 

stated in his confessional statement- 

“j¤−M¡nd¡l£ 3/4Se AÙ» ¢e−u H−p A¡j¡−L N¡m¡N¡¢m L−l ®L¡−al ¢c−L 

¢eu¡ k¡uz A¡¢j pcl −L¡Çf¡e£l ®L¡−al ¢c−L k¡Cz A¡¢j JM¡e ®b−L 1V¡ 
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Hp, Hj, ¢S ®eCz ®p¡S¡ q¡pf¡a¡−ml ¢c−L k¡Cz k¡Ju¡l f−b HLSe 

N¤¢ml h¡· ®cu h¡· ®b−L 12 l¡Eä N¤¢m ®eCz hÉ¡V¡¢lu¡−el j¡−W k¡Cz 

j¡−W A¡j¡−cl hÉ¡V¡¢lu¡−el L¡E−L e¡ ®f−u ®jqj¡e M¡e¡l L¡−R k¡Cz 

JM¡e ®b−L q¡pf¡a¡−ml LZÑ¡−l X¡ø¢h−el L¡−S ®l¢¾V N¡−−Rl ¢eLV 13 

hÉ¡V¡¢lu¡−el  ¢pf¡q£ e¡Sj¤m−L l¡C−gm ¢e−u h−p b¡L−a ®c¢Mz Jl L¡−R 

A¡¢j h¢pz Ju¡−ml J f¡n ®b−L ®m¡LS−el ¢eLV M¡h¡l Q¡C−m ¢p¢im 

®m¡LSe M¡h¡l ®cuz f¡¢e ®cuz A¡jl¡ c¤CSe 26/02/09 a¡¢l−M pL¡m 

10.00V¡ fkÑ¿¹  I M¡−e b¡¢L 10.30 V¡L¡l ¢c−L q¡pf¡a¡−ml LÉ¡¢¾V−el 

¢c−L k¡Cz LÉ¡¢¾Ve hå f¡Cz j¡−Wl j−dÉ ¢c−u A¡j¡−cl hÉ¡V¡¢lu¡−e  k¡Cz 

¢LR¤ pwMÉ¡L °p¢eL ¢p¢im ®f¡n¡L f−s  f¡m¡−a ®c¢Mz A¡¢j 13ew 

hÉ¡V¡¢lu¡−el −L¡−a AÙ» Sj¡ ¢c−a A¡¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.42 and 112 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 42 and 112 provide 
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direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 42 deposed- 

“Avwg Avgvi BDwb‡U gmwR‡` mvg‡b †M‡U †`wL †jt Kt Av‡bvqvi AÁvb 

n‡q c‡o Av‡Q| Zv‡K ˆmwbK KzK nvD‡R wb‡q hvB| GKUz c‡i wmcvnx 

Avwgbyj Bmjvg, nvwej`vi dinv`, nvwej`vi Kv‡kg| bv‡qK †gv —̄dv, 

Avjg wgqv, wmcvnx †nKgZ, wmcvnx wjUz `vm, bv‡qK AvwRR, wmcvnx 

m‡ivqvi| wmcvnx ˆZqe wmcvnx i“‡ej I j¨vÝ bv‡qK dRjyi ingvb 

mk ¿̄ Ae ’̄vq KzK nvD‡R G‡m e‡j Awdmvi †Kv_vq †i‡LwQm| Zviv ZLb 

`ievi n‡j P‡j hvq|” 

P.W.112 deposed- 

“Avwg `ievi nj †_‡K †ei n‡q XvKv †mKU‡ii mvg‡b 100/200 

wewWAvi m`m¨‡K A ¿̄mn †`wL| Zv‡`i g‡a¨ JCO 3167 my‡e`vi †gRi 

†Rvev‡qi, JCO 5717 bv‡qK my‡e`vi gwZb, JCO 6320 bv‡qK 

my‡e`vi †njvj, 37606 nvwej`vi wKewiqv, 37885 nvwej`vi dv‡Zi 

Avjx gywÝ, 37384 nvwej`vi nv‡Zg Avjx, 69013 wmcvnx wjUz, 26457 

nvwej`vi knx ỳj, 49300 bv‡qK `wjjDwÏb, 79399 wmcvnx AvwZKzi, 
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43968 nvwej`vi knx ỳj, 38871 bv‡qK evix miKvi, 39127 †gvt 

GKivgyj nK, 52103 bv‡qK wMqvm DwÏb, 78378 wmcvnx AvwRRyi‡K 

wPb‡Z cvwi|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.458 Sepoy/73105 Md. Moslem Uddin 

@ Moslem Uddin.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Habilder Med. Asstt. Md. Selim Sarwar 

 P.W.430 JCO Suvader Syed Liakot Ali  

 P.W.339 Ferdous Ara, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.43 Habilder Medical Assistant Md. Salim Sorowar  

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 at about 7.30 A.M he came to 

BDR hospital. Afterwards he went to Darber. When Darber was 

going on, at the call ‘S¡−N¡’, he along with all others stood up. 

There was firing sound in Darber. On coming out from Darber 
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he came to see BDR personnel to make firing. He saw Subader 

Ramendra with S.M.G at 1.30 P.M. He found  the appellant 

Sepoy Muslem with arms. 

In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate.  He deposed before 

the Magistrate that Sepoy Moslem sustained fire injury. He had 

Chinese rifle in his hand. He sustained fire injury while he was 

going with arms. Sepoy Moslemuddin was muajjim of the 

Mosque till 24.02.2009. He cannot say what was his service 

condition after 24.02.2009. He could not attend at mosque in 

the morning on 25.02.2009. Moslemuddin was found in the 

evening at I.C.U of BDR hospital. He cannot say whether 

Moslemuddin was admitted to Holy Family Hospital. When he 

visited him at I.C.U none was present there. On 26.02.2009 at 

about 5.30 he left Peelkhana. He cannot say whether 

Moslemuddin was there at that time. On 25.02.2009 his 

commanding officer was Lt. Col. Salam. He hailed from 

Barguna. His commander Lt. Col. Salam hailed from Pirojpur. 

He deposed before the I.O. on 15.08.2009. I.O. computer 

composed his statement. He made his deposition before the 
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Magistrate on 15.011.2009. The accused did not picked up dead 

bodies in his presence. He denied the suggestion that he was 

arrested on 10.03.2010. He denied the suggestion that Lt. Col. 

Salam set him free. When Basher and Mokter went to meet 

with commanding officer, at that time Hafiz was the Subader 

Maj. He denied the suggestion that the accused did not make 

any statement to the commanding officer that they picked up 

dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

P.W. 430 JCO Sub. (Badak), Sayed Liakat Ali (Rtd)  

deposed that on 25.02.2009 he went to Darber. Sepoy Moyeen 

entered into Darber with arms. Consequently, BDR personnel 

left Darber. He also left Darber. He came to see 47192 

Suruzzaman, 37069 Anisur Rahman, 42682 Habilder Mahbub, 

58530 Sheikh Farid, 54553 Arman, 80298 Joydeb Borman, 

79896 Abu Hasan, 73527 Shihidul, 42534 Nazrul, 50035 

Asaduzzaman, the appellant 73105 Mosleh Uddin with arms in 

outside Darber. Thereafter he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that all the BDR personnel came out from Darber rapidly. He 
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along with 100/150 soldiers came out together. All ware in 

uniform. He did not inform the occurrence either to the Police or 

RAB. He did not see the accused in Peelkhana after the 

occurrence. The accused were attached with Sadar Battalion. 

Hasan joined 6 months before the occurrence. He has a daughter 

aged 19 named Tangila Ahmed. He denied the suggestion that he 

proposed Hasan to give marriage with her daughter and failing 

which he deposed against him falsely. He cannot say whether the 

Appellant Mosleh Uddin sustained fire injury at 9.30 A.M. He 

denied the suggestion that he did not see the accused with arms 

and that he deposed falsely as being tutored. 

P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

13.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 506 and her 

signature 506/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.07.2009 and brought 

before him on 13.07.2009. He denied the suggestion that the 
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appellant was brought before him on 23.07.2009. He denied the 

suggestion that the appellant did not make any confession and 

that he did not appraise anything before him and that he was 

placed before him with gunshot injury and that he did not 

appraise column 8.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.43 also deposed under section 164 and he perused his 

statement and that P.W.43 deposed that the appellant Sepoy 

Moslem Uddin admitted into hospital with gunshot injury. 

There is no reference in that statement that the appellant 

sustained injury in taking arms. He denied the suggestion that 

he made 164 statement of P.W.43 in distorted manner.  

The confession of the appellant  Md. Moslem Uddin 

(C.S.A.458), runs as under- 

“Avwg 2005  mv‡j wewWAvi G †hvM`vb Kwi| 2006 mv‡j 21‡k Ryb we 

wW Avi wcjLvbvq †hvM`vb Kwi| MZ 25/2/09 ZvwiL mKvj 8.30 Uvq 

`ievi n‡j hvB| 9.00 Uvq `ievi ïiæ nq| Avwg `ievi n‡ji gvSvgvwS 

emv wQjvq| wWwR g‡nv`q e³…Zv ïiæ K‡ib Ges Acv‡ikb Wvj fv‡Zi 

cÖm½ Avmvi mv‡_ mv‡_ `w¶b c~e© †Kv‡bi  †MU w`‡q gyL euvav 2 Rb 
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†Rvqvb cÖ‡ek K‡i mv‡_ mv‡_ GKUv weKU AvIqvR nq| H k‡ã `ievi 

n‡j _vKv mK‡jB Qz‡U `ievi nj †_‡K †ei n‡Z _v‡K| Avwg Qz‡U †ei 

nB| H mgq Kv‡P Avgvi Wvb nv‡Z eyov Av½yj †K‡U hvq d‡j Avwg 

nvmcvZv‡ji w`‡K iIbv nB| c‡_ ỳRb gy‡Lvkavix †Rvqvb Avgvi nv‡Z 

A ¿̄ †`L‡Z bv †c‡q cv‡qi eyU w`‡q jvw_ gv‡i Ges ey‡K A ¿̄ a‡i| 

Avgvi nvZ †K‡U †M‡Q Rvbv‡j  ivMZfv‡e evg nvZ wK n‡q‡Q wRÁvmv 

K‡i evg nv‡Z 1Uv A ¿̄ awi‡q †`q| Avwg H A ¿̄ wb‡q wewWAvi 

nvmcvZv‡ji IwU‡Z hvB| IwU‡K A ¿̄ †i‡L nv‡Z e¨v‡ÛR K‡i gmwR‡` 

_vKv Avgvi N‡ii D‡Ï‡k¨ iIbv ‡`B| G mgq c‡_i g‡a¨ 2 Rb 

gy‡Lvkavix †Rvqvb Avgvi nv‡Z A ¿̄ †`L‡Z bv †c‡q evg cv‡qi iv‡b ¸wj 

K‡i Gici Avwg Ávb nvwi‡q †dwj| Ávb wdi‡j Avwg wb‡R‡K wewWAvi 

nvmcvZv‡ji ICU ‡Z †`L‡Z cvB| 25/2/09 Zvs mÜ¨v 7.00 Uvq 

Avgv‡K nwj d¨vwgwj nvmcvZv‡j wb‡q hvIqv nq| †mLv‡Z 6/3/09 Zvs 

ch©šÍ fwZ© wQjvg| Gici Avgv‡K wewWAvi nvmcvZv‡j †cÖib Kiv nq| 

25/3/09 Zvwi‡L c~‡e©i b¨vq Kv‡R †hvM`vb Kwi| 6/7/09 Zvs Avgv‡K 

†MÖdZvi Kiv nq|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 
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on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.43 and 430 do not bear any 

substance to constitute the offence under Section 382 of the 

Penal Code against the appellant. They merely claimed to see 

the appellant with arms. Mere holding of arms does not 

constitute any offence as alleged. Moreover, identification of 

the appellant by P.W.430 is not proper. He neither referred his 

battalion No. nor badge. He merely referred the appellant as 

Sepoy Moslem Uddin. P.W.430 although identified the 

appellant with his badge No. but in view of the facts and 

circumstances of the case his reference as many as 11 BDR 

personnel including the appellant appears tutored and such 

evidence cannot be relied on. The confession of the appellant-

‘evg nv‡Z 1Uv A ¿̄ awi‡q †`q| Avwg H A ¿̄ wb‡q wewWAvi nvmcvZv‡ji IwU‡Z 

hvB’ appears exculpatory. He took up arms being threatened. 
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P.W.654 admits in his cross-examination that P.W.430 deposed 

before him that the appellant admitted to hospital with bullet 

injury. P.W.430 himself admitted in his cross-examination –

‘gym‡jn DwÏb‡K 25/2 Zvwi‡L weKv‡j AvB, wm, BD †Z †`Lv †M‡Q’. The 

testimony of P.W.430 as to see him with arms at 1.30 P.M. 

appears contradictory and thus lacks credibility. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 43 and 430 are the eye witnesses to the occurrence 

and they both saw the appellant with arms. P.W.430 duly 

identified the appellant with his badge No. From their evidence 

it is clear that the appellant took away arms by plundering kote 

and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant appears inculpatory in 

nature. No evidence appears that his confession was obtained 

under coercion or by way of undue influence. His confession 

appears corroborative with the statement of P.Ws.43 and 430. 

He also admitted by his confessional statement that he went 

into O.T of BDR hospital with arms. The confession being 
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voluntary and true and it can solely be based for the impugned 

order of conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/ appellant  Md. Moslem Uddin (C.S.A.458), 

stated in his confessional statement- 

 “Avgvi nvZ †K‡U †M‡Q Rvbv‡j  ivMZfv‡e evg nvZ wK n‡q‡Q wRÁvmv 

K‡i evg nv‡Z 1Uv A ¿̄ awi‡q †`q| Avwg H A ¿̄ wb‡q wewWAvi nvmcvZv‡ji 

IwU‡Z hvB| IwU‡K A ¿̄ †i‡L nv‡Z e¨v‡ÛR K‡i gmwR‡` _vKv Avgvi N‡ii 

D‡Ï‡k¨ iIbv ‡`B| G mgq c‡_i g‡a¨ 2 Rb gy‡Lvkavix †Rvqvb Avgvi nv‡Z 

A ¿̄ †`L‡Z bv †c‡q evg cv‡qi iv‡b ¸wj K‡i Gici Avwg Ávb nvwi‡q †dwj| 

Ávb wdi‡j Avwg wb‡R‡K wewWAvi nvmcvZv‡ji ICU ‡Z †`L‡Z cvB|’’ 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.43 and 430 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 43 and 430 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 



 

 

9416 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 43 deposed- 

‘Avwg `ievi †_‡K †ei n‡j †`wL wewWAvi iv ¸wj Qzo‡Q| my‡e`vi 

i‡g› ª̀‡K Gm.Gg.wR nv‡Z `vwo‡q _vK‡Z †`wL 1
1
2  Uvi w`‡K wmcvnx 

gym‡jDwÏb‡K mk ¿̄ Ae ’̄vq †`wL|’ 

P.W. 430 deposed-  

‘Avwg `ievi nj Z¨vM Kwi evB‡i A ¿̄ nv‡Z wewWAvi †`i †`wL Zv‡`i 

g‡a¨ 47192 myiæ¾vgvb, 37069 Avwbmyi ingvb, 42682 nvwej`vi gvneye, 

58530 †kL dwi`, 54553 Avigvb, 80298 Rq‡`e eg©b, 79896 Avey nvmvb, 

73527 knx ỳj 42534 bRiæj, 50035 AvQv ỳ¾vgvb, 73105 †gvm‡jn 

DwÏb‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  
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sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.349 Sepoy/77168 Md. Yasin Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.355 Sepoy Asstt Md. Milad Hossain 

 P.W.349 Md. Rashed Kabir 

 P.W.462 Havilder9 Rtd.) Md. Golam Martuza and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.355 Sepoy Asstt. Md. Milad Hossain deposed that 

on 25.02.2009 he was present in his office. At about 9.30 A.M. 

having heard a hue and cry he came out from his office and saw 

some armed rebellions, among whom he could recognize Sepoy 

Sumon, Mamun Sikder, the appellant Yeasin, Tuhin and 

Alam. Later on he also came to see Sepoy Taher and Rezwan to 

go to Darbar. He saw all of them to make firing.  

In cross-examination on behalf of the appellant he stated 

that he deposed before the I.O on 29.03.2009. I.O. read over his 

statement to him. There was the reference of case No. 09 dated 

06.04.2009. He denied the suggestion his statement was 

prepared falsely. He saw the BDR personnel with uniform. At 

that time there were some other staff in the office. I.O. also 

asked them. Hamid was with him when he deposed before I.O. 

In 2007 he was awarded demotion. He did not happen to meet 
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with Minister or M.Ps. He denied the suggestion that he had 

participation with the rebellions and that he was taken in C.I.D.   

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

22.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 526 and his 

signature 526/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009 and placed before 

him on 22.06.2009. There is no reference for how long he was 

in police custody. He denied the suggestion that the appellant 

did not make any confession.  

P.W.462 Habilder (Rtd.) Md. Golam Mortuza  deposed 

that on 25.02.2009 he was on duty in pouring water in the field. 

He heard firing at about 9.30. He stopped the work and came 

back to Line. The sound of firing was increasing. He came to see 

a vehicle with mike and through mike all were asking to take 

arms. On his way to Line, he came to see the appellant 77168 

Sepoy Yeasin, 32401 Habilder Jubaidul Karim, 71824 Sepoy 
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Hasmat with Rifle and agitated mood. Afterwards he came back 

to Barak. From the roof of Barak, he further came to see 3/4 

BDR personnel. He remained in the Barak and passed over the 

night. On 26.02.009 at 3.00 P.M. he left Peelkhana. 

In cross-examination on behalf of the appellant, he stated 

that Barak is the residence of the soldiers. At that time he did not 

receive any command. He had duty on soldier quarter. He denied 

the suggestion that he did not go to Teesta building. He knew 

Sepoy Binoy, Suranjit, Amir. He denied the suggestion that he 

did not depose in mutiny case against the accused. He denied the 

suggestion that he had implication to the rebellion and that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009 and taken on 

remand for 5 days. He denied the suggestion that the confession 

of the appellant was obtained under coercion.  

The confession of the appellant Md. Yesin Ali 

(C.S.A.349), runs as under- 
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“Avwg wewWAvi Gi ˆmwbK| MZ 25/02/09 Bs ZvwiL 44 ivB‡djm 

e¨v‡Uwjqvb ˆmwbK jvB‡b wQjvg| mKvj 9.00 Uv 9.15 Uvi w`‡K 

K‡qKRb wewWAvi m`m¨ †`Šwo‡q jvB‡b G‡m e‡j `ievi n‡j 

Awdmvi‡`i Dci Avµgb n‡q‡Q| AvbygvwbK 10 Uv 10.30 Uvi w`‡K 

3/4 Rb gy‡Lvkavix wewWAvi m`m¨ jvB‡bi mvg‡b ev‡¯‹U gv‡V G‡m 

dvKv dvqvi K‡i Ges D”P¯̂‡i e‡j †mbvevwnbx Avm‡Z‡Q mevB nv‡Z A ¿̄ 

wb‡q bvI| hw` A ¿̄ bv bvI Z‡e ‡g‡i †dje| ZLb Avwg A‡bKÿb ci 

eva¨ n‡q jvBb †_‡K †ei n‡q †Kv‡Z hvB Ges GKwU ivB‡dj †bB| 

ivB‡dj wb‡q ˆmwbK jvB‡bi ‡cQ‡b d¨vwgwj †KvqvU©vi Gi wmwoi bx‡P 

jywK‡q wQjvg| c‡ii w`b 26/2/09 Bs ZvwiL weKvj 3 Uvi w`‡K A ¿̄ 

Rgv w`‡q †`qvj UcwK‡q wcjLvbvi evB‡i P‡j hvB| miKvi †Nvlbv ï‡b 

03/03/09 Bs wcjLvbvi 4 bs †MB‡U †hvM`vb K‡i `vwqZ¡ cvjb Ki‡Z 

_vwK| †mLvb †_‡K Avgv‡K 06/04/09 Bs ZvwiL †MÖßvi K‡i| GB 

Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of both the P.Ws. 355 and 462 do not 

bear any substance to the alleged offence against the appellant 

under Section 382 of the Penal Code. They both claim to see 

the appellant with arms. Mere holding arms does not constitute 

any offence as alleged against him. The identification of the 

appellant by P.W.355 is not proper and thus appears doubtful. 

He merely referred his name Yeasin without his Battalion and 

badge No. The confession of the appellant.  ‘ZLb Avwg A‡bKLb ci 

eva¨ n‡q jvBb †_‡K †ei n‡q †Kv‡Z hvB Ges GKwU ivB‡dj †bB’ appears 

exculpatory in nature. He took up arms being threatened. He did 

not make any statement as to admitting his guilt. Moreso, P.W 

654 admitted that he was taken on remand for 5 days. It is 

evident that the confession of the appellant is no more but a 

product of torture. The confession of the appellant is neither 

voluntary nor true  and it cannot be taken into consideration as 

evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both P.Ws. 355 and 462 are eye witnesses to the occurrence 

and they both saw the appellant with arms. P.W 462 identified 

the appellant with his badge No. The confession of the 

appellant is inculpatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. Mere 

taking on remand does not render the confession involuntary. 

P.W 349, the confession recording Magistrate duly certified it 

as voluntary. It finds corroboration by the evidence of P.Ws. 

355 and 462. The confession of the appellant being voluntary 

and true it can solely be based to support the impugned order of 

conviction and sentence to the appellant.         

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 
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appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Yesin Ali (C.S.A.349) stated 

in his confessional statement- 

 “ZLb Avwg A‡bKÿb ci eva¨ n‡q jvBb †_‡K †ei n‡q †Kv‡Z hvB 

Ges GKwU ivB‡dj †bB| ivB‡dj wb‡q ˆmwbK jvB‡bi ‡cQ‡b d¨vwgwj †KvqvU©vi 

Gi wmwoi bx‡P jywK‡q wQjvg| c‡ii w`b 26/2/09 Bs ZvwiL weKvj 3 Uvi w`‡K 

A ¿̄ Rgv w`‡q †`qvj UcwK‡q wcjLvbvi evB‡i P‡j hvB|” 
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 No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.355 and 462 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 355 and 462 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 355 deposed- 

‘25/2/09 Zvwi‡L Awd‡m Avwm| 9 
1
2  Uv PxrKvi ï‡b †ei n‡q GK`j 

mk ¿̄ wewWAvi we‡ ª̀vnx‡`i †`wL Zv‡`i g‡a¨ wmcvnx mygb, gvgyb wkK`vi, Cu¡¢pe, 

Zynxb Avjg‡K †`wL c‡i wmcvnx Zv‡ni, †iRvDj‡K `ievi n‡j †h‡Z †`wL| 

Zv‡`i‡K dvqvi Ki‡Z †`wL|’ 
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P.W. 462 deposed-  

‘Avwg ZLb ‰mwbK †KvqvUv‡ii w`‡K hvIqvi c‡_ 77168 wmcvnx 

BqvwQb, 32401 nvwej`vi Ryevq ỳj Kwig 71824 wmcvnx nvmgZ‡K ivB‡dj 

nv‡Z D‡ËwRZ Ae ’̄vq †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.355 Sepoy/79087 Sree Suranjit 

Barua.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.44 Habilder Md. Hasanuzzaman 

 P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.44 Habilder Md. Hasanuzzaman deposed that on 

25.02.2009 at 8.00 A.M. he was in the office. At 9.30 A.M. he 

heard firing and came to see people running. After a while 

peeping through window he came to see Sepoy Milon Miah 

(77009), the appellant Sepoy Suranjit Barua (79087) and 

some other BDR personnel with arms and making fire. They 
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were asking all to come out and take arms in default threatening 

the life. Soldiers from 3rd and 4th floor rushed towards them. 

The aforesaid BDR personnel showed them armoury ‘AØHN¡lz’. 

Having afraid he remained in the office. BDR personnel with 

arms were moving towards labour shed. He did not see any 

other BDR personnel excepting 44 Battalion. He also remained 

in the said building on 26.02.2009. At evening he came to see 

many BDR personnel to take leave of Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. on 01.04.2009 in the case No.9 

dated 06.04.2009 and also deposed as witness in mutiny case. 

He did not hear any chant ‘Su h¡wm¡, Su ¢h¢XBl’. He heard of 

taking arms. He denied the suggestion that Darber Hall cannot 

viewed from 44 Battalion. He did not serve in 12 Battalion but 

being attached with ÔUvÆy †kvÕ   he used to take his meal in 44 

Battalion. He denied the suggestion that he himself also moved 

with SMG. He denied the suggestion that he remained in the 

room keeping the window closed. He denied the suggestion that 

he did not know accused Suranjit Barua and that he deposed 

falsely against him. He did not leave Peelkhana. 
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 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

22.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 817 and her 

signature 817/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him on 22.06.2009 at 2.00 

P.M. There is no reference how long he was on remand. He 

denied the suggestion that there is no reference where the 

appellant was kept and how many additional pages were used. 

The appellant was aged 20 years.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009. He denied the 

suggestion that the appellant did not make any statement as to 

committing any offence and that he implicated the appellant 

falsely. 

The confession of the appellant Sepoy Sree Suranjit 

Barua (C.S.A.755), runs as under- 
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“24.02.2009 Bs Zvs wcjLvbvi c¨v‡i‡W Avwg wQjvg| c¨v‡iW †k‡l  

eoLvbvq LvIqv ‡k‡l weKv‡j KvR Kwi| ciw`b mKvj †ejv `ievi n‡j 

wgwjZ nB| ZLb nVvr ˆn ‰P ïi“ nq| cvwj‡q jvB‡b P‡j Avwm| jvB‡b 

‡gm wewìs Gi 5 Zjvq  Ae ’̄vb Kwi| 11/11.30 Uvq nVvr wKQy wewWAvi 

gy‡Lvkavix ‡jvK G‡m ỳ GKwU duvKv ¸wj Qy‡o Ges A ¿̄ bv wb‡j  †g‡i 

†djvi ûgKx †`q | Avgvi mv‡_ AcwiwPZ 7/8 Rb evwni e¨v‡Uwjqb Gi 

†jvK wQj| Avwg f‡q bx‡P G‡m Ae ’̄vb Kwi| Avwg f‡q A ¿̄ nv‡Z wbB| 

A ¿̄ wb‡q kªwgK‡`i _vKvi wUb‡kW wewìs G jywK‡q wQjvg| 25 Zvs 

w`bivZ H Lv‡b wQjvg| Avgvi mv‡_ †KD wQjbv| 26.02.2009Bs Zvs 

ỳcyi AvbygvwbK 1/2Uvq gvB‡K †Nvlbv ï‡b †Kv‡Z A ¿̄ Rgv †`B| 

jvB‡bi w`‡K G‡m †`wL mevB wmwfj Kvco c‡o cvjv‡”Q| AvwgI wmwfj 

†Wªm c‡o †`qvj UcwK‡q  †WBix dvg© Gi w`K w`‡q cvwj‡q  hvB | 

01.03.2009 Bs Zvs  wewWAvi Gi 4 b¤̂i †MvB‡U  †hvM`vb Kwi| 

wUwf‡Z †Nvlbv ï‡b| 03.03.2009 Bs Zvs Avgv‡`i‡K wfZ‡i wb‡q 

hvq| 06.04.09Bs Zvs †KvU© †_‡K XvKv †K› ª̀xq KvivMv‡i †cªib K‡i|  

Avgvi †cvwós XvKv‡Z wQj| Avwg †Kvb NUbv †`wLwb| Avwg jywK‡qwQjvg| 

wUwf‡Z Avwg cvwj‡q hvIqvi ci NUbv †`wL| 10 ivDÛ ¸wj Avgvi nv‡Z 

wQj|” 

None appears on behalf of the appellant. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.44 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. and saw him with arms. It 

is clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 
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confession of the appellant- ‘11/11.30 Uvq nVvr wKQy wewWAvi 

gy‡Lvkavix ‡jvK G‡m ỳ GKwU duvKv ¸wj Qy‡o Ges A ¿̄ bv wb‡j  †g‡i †djvi 

ûgKx †`q | Avgvi mv‡_ AcwiwPZ 7/8 Rb evwni e¨v‡Uwjqb Gi †jvK wQj| 

Avwg f‡q bx‡P G‡m Ae ’̄vb Kwi| Avwg f‡q A ¿̄ nv‡Z wbB’ appears evasive 

but inclupatory in nature. No evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W.381, the confessional recording Magistrate duly 

certified it as voluntary. It finds corroboration by the testimony 

P.W.44. The confession being voluntary and true, it can solely 

be based for the impugned order of conviction and sentence to 

the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Sree Suranjit Barua 

(C.S.A.755 stated in his confessional statement- 

 “11/11.30 Uvq nVvr wKQy wewWAvi gy‡Lvkavix ‡jvK G‡m ỳ GKwU duvKv 

¸wj Qy‡o Ges A ¿̄ bv wb‡j  †g‡i †djvi ûgKx †`q | Avgvi mv‡_ AcwiwPZ 7/8 

Rb evwni e¨v‡Uwjqb Gi †jvK wQj| Avwg f‡q bx‡P G‡m Ae ’̄vb Kwi| Avwg 

f‡q A ¿̄ nv‡Z wbB| A ¿̄ wb‡q kªwgK‡`i _vKvi wUb‡kW wewìs G jywK‡q wQjvg| 

25 Zvs w`bivZ H Lv‡b wQjvg| Avgvi mv‡_ †KD wQjbv| 26.02.2009Bs Zvs 

ỳcyi AvbygvwbK 1/2Uvq gvB‡K †Nvlbv ï‡b †Kv‡Z A ¿̄ Rgv †`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 44 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 44 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 44 deposed- 

‘wKQz¶b ci Rvbvjv w`‡q ZvwK‡q †`wL 77009 bs wmcvnx wgjb wgqv 

79087 wmcvnx myiwÄZ eo–qv mn AviI A‡b‡K mk ¿̄ Ae ’̄vq Av‡Q I ¸jv¸wj 

K‡i| PxrKvi  K‡i e‡j A ¿̄ †bI b‡Pr cwiw ’̄wZ fvj n‡e bv| 3q I 4_© Zvjvi 

ˆmwbKMb ª̀“Z Zv‡`i w`‡K hvq| D³ 2 Rb A ¿̄vMvi †`wL‡q †`q|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.506 Lance Naik Signal /48504 Md. 

Fazlur Rahman. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.18 Habilder Brozo Goapl 

 P.W.330 Mrs. Minhaj-Um-Munira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.18 Habilder Brozo Gopal deposed that on 

25.02.2009 he attended Gualf ground at 6.00 A.M. At about 

9.30 A.M. he heard of firing and when firing was gradually 

increasing all Sepoys stopped working and left the ground. He 

also came out therefrom and took shelter in central quarter 

guard and remained there for 3/4 hours. Through window he 

came to see Sepoy Jafur Ali, Abdur Rahman, Sepoy Jahangir of 

24 Battalion and some others being armed to move towards 
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officers quarter with excited mood. They caused damage and 

set fire to the vehicles there. Afterwards he took shelter on the 

2nd floor of his 24 battalion. From varanda of 24 battalion he 

came to see Sepoy Moniruzzaman of 42 Battalion, Sepoy 

Mollik, Sepoy Tariqul Islam, Sepoy Ahasan Habib, Sepoy 

Ismail Sarker, Sepoy Babul Mia, Signalman Faruk Hossain, 

Sepoy Haider, the appellant Lance Naik Sepoy Fazlur 

Rahman of 24 Battalion. Sepoy Ratan of 15 battalion with 

arms and to make firing.  

In cross-examination on behalf of the appellant he stated 

that the cooks were also BDR person. They were civil person 

and they did not use BDR dress. He can’t say how many cooks 

were at noon. He himself took away his meal. ‘AfqviY¨’ was at a 

corner in Peekhana and to its east there was wall. He did not 

meet with them for the cause of fear who were at ‘AfqviY¨’ 

since they had arms with them. He denied the suggestion that 

he deposed falsely.  

 P.W.330 Mrs. Minhaj-Um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

28.07.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 387 and her 

signature 387/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 16.07.2009 and  taken on 

remand for 10 days. He denied the suggestion that the appellant 

did not make any confession and that his signature was taken on 

blank paper and that the appellant did not make any statement 

as to committing any offence and that he did not appraise 

column 5 of the appellant and that he did not follow the 

provisions of law in recording the statement of the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand. He denied the 

suggestion that the appellant did not make any statement under 

section 164 of the Code of Criminal Procedure and that he did 

not investigate properly.  

The confession of the appellant Lance Naik Signal Md. 

Fazlur Rahman (C.S.A.506) runs as under- 
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“24/02/09 a¡¢lM l¡−a Signal Centre H A¡j¡l duty ¢Rmz 

25/02/09 a¡¢lM pL¡m 6.30 ®b−L A¡¢j duty ®n−o rest H ¢Rm¡jz 

Duty ®b−L ¢g−l A¡¢j m¡C−e O¤j¡¢µRm¡jz Ae¤j¡e 9.30V¡l ¢c−L …¢ml 

n−ë A¡j¡l O¤j ®i−P k¡uz h¡l¡¾c¡u H−p −c¢M ®m¡LSe R¤V¡R¤¢V Ll−Rz 

¢LR¤re fl ®cM−a f¡C f¢ÕQj ¢cL ®b−L L−uL Se j¤−M¡nd¡l£ ®m¡L 

®c±−s A¡j¡−cl 24 l¡C−gm hÉ¡V¡¢mu¡e Hl ¢c−L A¡p−Rz a¡l¡ gy¡L¡ …¢m 

Ll−a Ll−a A¡p¢Rmz  A¡¢j aMe i−u m¡C−el ¢ia−l Q−m A¡¢pz pL¡m 

11.00/11.30 V¡l ¢c−L j¡C−L hm¢Rm k¡l¡ m¡C−e A¡−R a¡l¡ h¡C−l ®hl 

®qu e¡ H−m …¢mL−l j¡l¡ q−h z A¡¢j aMe m¡Ce ®b−L ®e−j e£−Q ¢p¢sl 

®N¡s¡u A¡¢pz ®pM¡−eC j¤M h¡d¡ c¤CSe ®m¡L A¡j¡−L d−l ®g−mz A¡j¡−L 

A−Ù» j¤−M ®L¡−a ¢e−u k¡uz A¡j¡−L h¡V ¢c−u j¡−l Hhw HLSe HLV¡ AÙ» 

a¥−m A¡j¡l q¡−a ®cuz a¡lfl A¡j¡−L m¡C−el ¢c−L f¡¢W−u ®cuz A¡¢j 

m¡C−el ®fR−e h−p ¢Rm¡jz 25 a¡¢lM l¡−a JM¡−eC ¢Rm¡jz 26 a¡¢lM 

pL¡m 11.00 V¡u AÙ» ®L¡−a ®l−M m¡C−e Q−m A¡¢pz 3V¡l ¢c−L j¡C¢Lw 

öe−a f¡C 3 ¢L−m¡¢jV¡l Hm¡L¡ g¡L¡ Ll¡l SeÉ 5.00V¡l ¢c−L ®cM−a 

f¡C A−eL ®m¡L ®hl q−u k¡−µR z A¡¢jJ aMe ®hl q−u k¡Cz g¢lcf¤l 

k¡Cz f−l ¢V¢i−a ®O¡oe¡ ö−e 1 a¡¢lM ¢fmM¡e¡ 4ew ®N−V A¡¢pz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.18 does not bear any substance 

as to the alleged offence under Section 382 of the Penal Code 

against the appellant. His evidence appears vague and 

unspecified. He identified the appellant merely with his name as 

Lance Naik Signal Fazlur Rahman without badge No. He 

claims to see the appellant with arms but there is no 

specification where he saw the appellant. Such vague and 

unspecified evidence does not inspire any confidence. The 

confession of the appellant-‘ pL¡m 11.00/11.30 V¡l ¢c−L j¡C−L 

hm¢Rm k¡l¡ m¡C−e A¡−R a¡l¡ h¡C−l ®hl ®qu e¡ H−m …¢mL−l j¡l¡ q−h z A¡¢j 

aMe m¡Ce ®b−L ®e−j e£−Q ¢p¢sl ®N¡s¡u A¡¢pz ®pM¡−eC j¤M h¡d¡ c¤CSe ®m¡L 

A¡j¡−L d−l ®g−mz A¡j¡−L A−Ù» j¤−M ®L¡−a ¢e−u k¡uz A¡j¡−L h¡V ¢c−u j¡−l 

Hhw HLSe HLV¡ AÙ» a¥−m A¡j¡l q¡−a ®cu ’ appears exculpatory in 
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nature. He took up arms being threatened. P.W.330, the 

confession recording Magistrate also failed to certify it properly 

as to it’s voluntariness. She admits in her cross-examination –

‘cªZ¨q‡b ‡¯̂”Qvq Revbe›`x †jLv bvB’. She further admits that the 

appellant was taken on remand for 10 days. The confession of 

the appellant is neither voluntary nor true and it can’t be taken 

into consideration as evidence against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.18 is the eye witness to the occurrence and he saw 

the appellant with arms. P.W.18 identified the appellant of 24 

Battalion. His evidence could not be assailed by way of cross-

examination on behalf of the appellant. From his evidence it is 

clear that the appellant took away arms by plundering kote and 

committed the offence under Section 382 of the Penal Code. 

The confession of the appellant appears evasive but inculpatory 

in nature. The confessing recording Magistrate, P.W.330 duly 

certified to it’s voluntariness. Although the appellant was taken 

on remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. Mere 
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taking on remand does not render the confession involuntary. 

There is no legal bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 



 

 

9459 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 
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The convict/appellant Lance Naik Signal Md. Fazlur 

Rahman (C.S.A.506) stated in his confessional statement- 

“pL¡m 11.00/11.30 V¡l ¢c−L j¡C−L hm¢Rm k¡l¡ m¡C−e A¡−R a¡l¡ 

h¡C−l ®hl ®qu e¡ H−m …¢mL−l j¡l¡ q−h z A¡¢j aMe m¡Ce ®b−L ®e−j 

e£−Q ¢p¢sl ®N¡s¡u A¡¢pz ®pM¡−eC j¤M h¡d¡ c¤CSe ®m¡L A¡j¡−L d−l 

®g−mz A¡j¡−L A−Ù» j¤−M ®L¡−a ¢e−u k¡uz A¡j¡−L h¡V ¢c−u j¡−l Hhw 

HLSe HLV¡ AÙ» a¥−m A¡j¡l q¡−a ®cuz a¡lfl A¡j¡−L m¡C−el ¢c−L 

f¡¢W−u ®cuz A¡¢j m¡C−el ®fR−e h−p ¢Rm¡jz 25 a¡¢lM l¡−a JM¡−eC 

¢Rm¡jz 26 a¡¢lM pL¡m 11.00 V¡u AÙ» ®L¡−a ®l−M m¡C−e Q−m A¡¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.18 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 18 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 18 deposed- 

“ZLb Avgvi e¨vUvwjq‡bi ˆmwbK jvB‡bi 2q Zjvq Ae ’̄vb †bB| Avgvi 

e¨vUvwjqb 24| eviv›`vq G‡m †`L‡Z cvB 24 e¨vUvwjq‡bi wmcvnx 

gwj−K ZvwiKzj Bmjvg, wmcvnx Avnmvb nvwee, wmcvnx BmgvBj miKvi, 

wmcvnx eveyj wgqv, wmMbvjg¨vb wmcvnx dvi“K û‡mb, wmcvnx nvq`vi, 

j¨vÝ bv‡qK wmMbvj dRjyi ingvb 42 ivB‡dj e¨vUvwjq‡bi wmcvnx 

gwbi“¾vgvb, 15 e¨vUvwjq‡bi wmcvnx iZb mn A‡b‡K mk ¿̄ Ae ’̄vq ¸wj 

el©b K‡i I wPrKvi K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.353 Sepoy/77169 Md. Anowar 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.217 Lance Naik Abdul Wadud Khandaker 

 P.W.356 A.M. Zulfikar Hayat, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.217 Abdul Wadud deposed that on 25.02.2009 he 

was in Darbar. A BDR person attempted to assault D.G. with 

arms but he was detained and disarmed. At that instance many 

BDR personnel came out from Darbar. He also came out from 

Darbar and took shelter in the field of Noor Mohammad School. 

Later on, on his way to Line he came to see 54794 Sepoy 

Shahid, 71501 Sepoy Kamal, the Appellant 72161 Sepoy 

Rashid, 72504 Sepoy Biplob, the appellant 77169 Sepoy 

Anowar, 72330 Sepoy Ripon, 79331 Sepoy Abdur Rahman, 

50316 Naik Hatim and many others with arms. He saw many of 

them to move towards Darbar on firing.  

 In cross-examination on behalf of the Appellant, he 

stated that on 25.02.2009 there was no number on the dress. He 

did not hear any sologun. He denied the suggestion that on the 

date of occurrence the appellant was in the residence of 

Anower. He deposed before I.O. in reference to New Market 

P.S. Case No.6 dated 06.04.2009. He denied the suggestion that 

on 01.04.2009 there was no existence of such case. He denied 
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the suggestion that his statement was recorded by false 

personification.  

 P.W.356 A.M. Zulfiqure Hayat, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

22.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 587 and his 

signature 587/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the name of Anowar Hossain was recorded in page 3 as 

Sohrab Hossain. There is no reference how many times the 

Appellant was taken on remand.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.217 on 01.04.2009. In his 

statement there was also wrong recording of case No. and it’s 

date.  He arrested the appellant on 06.04.2009. Prior to arrest 

the witness and the appellant had their posting in the 44 

Battalion. P.W.217 hailed from Sadar Company but the 

appellant hailed from B company. He took the appellant on 
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remand for 5 days. He denied the suggestion that he obtained 

the confessional statement of the appellant under oppression 

according to his desire and that he implicated in C.S. without 

any offence.  

The confession of the appellant Md. Anowar Hossain 

(C.S.A.353), runs as under- 

“Avwg 44 ivB‡dj e¨vUvwjq‡bi wmcvnx| Avwg wcjLvbvi 44 

e¨vUvwjq‡bi ‰mwbK jvB‡b _vKZvg| Avwg UvÆy †kv‡Z Ask MÖnb Kivi 

Rb¨ wm‡j± n‡qwQjvg| ZvB Avwg `iev‡i hvB bvB| 25/02/09 Zvwi‡Li 

`ievi| H w`b mKv‡j bv¯—v †L‡q Avwg Avgvi i“‡g Nywg‡q _vwK| †ejv 

Abygvb †cv‡b 10.00 Uvi w`‡K ¸wji k‡ã Avgvi Nyg ‡f‡½ hvq| 

A‡bK¶b Avwg e‡m _vwK| Avgvi i“‡g ZLb nvwej`vi iwdK, wmcvnx 

nvQvbyi, wmcvnx bvwQi wQj| gvB‡K evwni n‡Z †Nvlbv ïwb| gvB‡K 

jvB‡bi mevB‡b bx‡P †b‡g A ¿̄ Zy‡j wb‡Z e‡j| A ¿̄ Qvov KvD‡K cvIqv 

†M‡j ¸wj Kiv n‡e| Gici Avwg we.wW.Avi Gi BDwbdg© c‡i wb‡P †b‡g 

Avwm| Avwg †nW‡KvqvU©vi Gi cv‡ki †Kv‡Z hvB| Abygvb 12.30 Gi 

w`‡K| wM‡q †`wL †KvZ fv½v| GKUv nvwZqviI bvB| P‡j Avmvi mgq 

24 e¨vUvwjq‡bi †cQ‡bi w`‡K Avwg GKwU ivB‡dj cvB| †m±‡ii mvg‡b 

Avm‡j Avwg A‡bK ¸wj c‡i _vK‡Z †`wL| Avwg 07 Uv ¸wj †bB| Avwg 

‡mLvb n‡Z ‰mwbK †KvqvU©v‡ii 3 bs wewìs-G hvB| wewìs-Gi Qv‡` e‡m 
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_vwK| gvB‡K GjvD›m ïwb| Pviw`‡K cÖPyi ¸wji kã ïwb| iv‡Z Qv‡` 

jyKvBqv _vwK| mKvj †ejv bx‡P bvwg| Zvici Avevi Avwg Qv‡` P‡j 

hvB| †ejv 1 Uvi w`‡K A ¿̄ Rgv`v‡bi †NvlYv ïwb| 2-2
1
2 Uvi w`‡K Avwg 

bx‡P †b‡g Avwm| Avwg †Kv‡Z wMqv A ¿̄ Avi ¸wj ivwL| Avgvi jvB‡b 

wMqv nvwej`vi iwdK, wmcvnx †di‡`Šm‡K †`wL| Avwg wKQy¶b e‡m 

_vwK| Zvici †ejv Abygvb 3.00-3.30 Uvi w`‡K †WBix dv‡g©i cvk 

w`qv †`Iqvj UcKvBqv cvjvBqv hvB| c‡i miKvix †Nvlbvq 01/03/09-

G wcjLvbv 4 bs †MB‡U wi‡cvU© Kwi| 03/03/09-G wcjLvbvq XywK| 

06/04/09 ZvwiL cywjk Avgv‡K †MÖdZvi K‡i|” 

None appears on behalf of the appellant. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.217 is the eye witnesses to the occurrence. He 

identified the appellant with his badge No. He saw the appellant 

with arms and to move towards Darbar on firing. It is clear 

from his evidence that he took away arms by plundering kote 

and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant –‘Avwg †nW‡KvqvU©vi Gi cv‡ki 

†Kv‡Z hvB| Abygvb 12.30 Gi w`‡K| wM‡q †`wL †KvZ fv½v| GKUv nvwZqviI 

bvB| P‡j Avmvi mgq 24 e¨vUvwjq‡bi †cQ‡bi w`‡K Avwg GKwU ivB‡dj cvB| 

†m±‡ii mvg‡b Avm‡j Avwg A‡bK ¸wj c‡i _vK‡Z †`wL| Avwg 07 Uv ¸wj 

†bB| Avwg ‡mLvb n‡Z ‰mwbK †KvqvU©v‡ii 3 bs wewìs-G hvB| wewìs-Gi Qv‡` 

e‡m _vwK’ appears inculpatory in nature and it finds corroboration 

by the evidence of P.W.217. Although he was taken on remand 

but no evidence appears that his confession was obtained under 
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coercion or by way of undue influence. The confession 

recording Magistrate P.W.356 also certified it as voluntary. His 

confession being voluntary and true it can solely be based for 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convcit/appellant Md. Anowar Hossain (C.S.A.353 

stated in his confessional statement- 

 “Avwg †nW‡KvqvU©vi Gi cv‡ki †Kv‡Z hvB| Abygvb 12.30 Gi w`‡K| 

wM‡q †`wL †KvZ fv½v| GKUv nvwZqviI bvB| P‡j Avmvi mgq 24 e¨vUvwjq‡bi 

†cQ‡bi w`‡K Avwg GKwU ivB‡dj cvB| †m±‡ii mvg‡b Avm‡j Avwg A‡bK ¸wj 

c‡i _vK‡Z †`wL| Avwg 07 Uv ¸wj †bB| Avwg ‡mLvb n‡Z ‰mwbK †KvqvU©v‡ii 3 

bs wewìs-G hvB| wewìs-Gi Qv‡` e‡m _vwK| gvB‡K GjvD›m ïwb| Pviw`‡K cÖPyi 

¸wji kã ïwb| iv‡Z Qv‡` jyKvBqv _vwK| mKvj †ejv bx‡P bvwg| Zvici Avevi 

Avwg Qv‡` P‡j hvB| †ejv 1 Uvi w`‡K A ¿̄ Rgv`v‡bi †NvlYv ïwb| 2-2
1
2 Uvi 

w`‡K Avwg bx‡P †b‡g Avwm| Avwg †Kv‡Z wMqv A ¿̄ Avi ¸wj ivwL|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.356 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  



 

 

9475 

P.W. 217 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 217 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 217 deposed- 

‘Avwg `ievi nj †_‡K †ei n‡q b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i 

ˆmwbK jvB‡b hvIqvi c‡_ 54794 wmcvnx knx`, 71501 wmcvnx Kvgvj, 72161 

wmcvnx iwk`, 72504 wmcvnx wec−e 77169 wmcvnx Av‡bvqvi 72330 wmcvnx 

wicb 79331 wmcvnx Avt ingvb 50316 bv‡qK nvwZg mn A‡bK‡K mk ¿̄ 

Ae ’̄vq †`wL| A‡bK‡K ¸wj Ki‡Z Ki‡Z `ievi n‡j †h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.351 Sepoy/76413 Md. Ariful Islam.  

Trial court charged the appellant under Sections 

149/382/302/34 and having found guilty of the offences under 

Section 382 of the Penal Code sentenced him imprisonment for 

10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.41 Naik (Rtd.) Sree Rabindra Kumar Paul 

 P.W.161 Md. Moktarul Hossain Sarkar, Habilder 

 P.W.339 Ferdous Ara, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 41 Naik (Rtd.) Sree Rabindra Kumar Paul deposed 

that at the time of occurrence he had his posting in 44 Battalion. 

On 25.02.2009 he was present in Darber. For the cause of 

entering of a soldier with arms in Darbar there happened 

violence. He left Darber Hall and went to Barak of 44 Battalion. 

On the way he came to see Sepoy Hafijur, Lance Naik Mucha 

Miah, Sepoy Asaduzzaman, the appellant Sepoy Ariful of 44 

Battalion to proceed towards Darber Hall on firing fire and 

saying ‘¢h¢XBl H B¢jÑ l¡M−h¡ e¡z’ He went to gate No.5. There he 

saw many BDR personnel. Afterwards he left Peelkhana. 

No cross-examination was made on behalf the appellant.  

P.W.161 Habilder Md. Moktarul Hossain Sarkar deposed 

that on 25.02.2009 he was in Darber. At about 9.25 A.M. the 
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armed soldiers entered into Darber and there happened disorder. 

Thereafter BDR personnel were leaving Darber. At 11 A.M he 

came out from Darber and on his way Battalion he heard firing. 

He took shelter in 44 Battalion and therefrom he came to see at 

ground floor of the Barak. There he found Sepoy 51591 

Maksudur Rahman, Sepoy 60006 Rafiz Uddin, the appellant 

Sepoy 76413 Ariful, Habilder 43389 Mannan, Sepoy 77873 

Ferdous and some other BDR personnel with arms. Some of 

them were making blank fire. On 26.02.2009 at about 5.00 P.M. 

he left Peelkhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that he joined in BDR on 10.11.2009 in ‘D’ Company. Mannan 

hailed from 2 Battalion. The P.T. ground and dining of 44 

Battalion were separate. 44 Battalion was 7/8 hundred yard away 

from Darber. On his way he did not happen to meet with 

authority. None was stayed with him in Barak and he had no talk 

with anybody. At the time of terrible firing he came down. He 

denied the suggestion that he did not come down. He went to 

Barak to make a protest with other soldiers but he did not find 

any body and the situation was not so to make any protest. He 
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denied the suggestion that he threatened the cook and took his 

meal on that day. 44 Battalion had his own rickshaw but it had 

no number. He did not know Mannan of 44 Battalion. He did not 

see anybody either injured or dead. He denied the suggestion 

that he did not see anybody to make firing and that he deposed 

falsely.  

 P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

22.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 501 and her 

signature 501/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.04.2009 and placed before 

him on 22.06.2009. The appellant was taken on remand for 5 

days. He denied the suggestion that the appellant did not make 

any confession of committing any offence and that he did not 

certify in column 8 properly.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 09.04.2009 and took remand 

for 5 days. He denied the suggestion that he obtained the 

confession of the appellant under oppression.  

The confession of the appellant Sepoy Md. Ariful Islam 

(C.S.A.351), runs as under- 

“Avwg 2006 mv‡j we wW Avi wcjLvbvq wmcvnx (wRwW) wnmv‡e wb‡qvM 

cvB Avwg wW.G.wW bvwQ‡ii ivbvi wnmv‡e `vwqZ¡ cvjb Kv‡j MZ 

25/2/09 ZvwiL mKv‡j wW.G.wW bvwQ‡ii †Q‡j I †g‡q‡K cÖvB‡fU 

cov‡Z wb‡q hvB Ges Zv‡`i †diZ G‡b mKvj 9.15 (Abygvb) Uvi w`‡K 

jvB‡b hvB| Abygvb 9.30 Uvi w`‡K `ievi n‡ji w`K n‡Z ¸wji kã 

ïb‡Z cvB| jvB‡bi bx‡P †b‡g †`L‡Z cvB A‡bK ‰mwbK `ievi nj 

†_‡K †`Š‡o ‰mwbK jvB‡b †diZ Avm‡Q| Zv‡`i KvQ †_‡K Rvb‡Z cvwi 

`ievi n‡j MÛ‡Mvj jvM‡Q| cybivq jvB‡b †diZ Avwm| Abygvb 10 ev 

10.15 Uvi w`‡K wcKAv‡c _vKv gvB‡K ïb‡Z cvB ÔÔ †KD jvB‡b 

_vK‡eb bv, mevB A ¿̄ †bb| hv‡K Lvwj nv‡Z cvIqv hv‡e Zv‡K ¸wj Kiv 

n‡e|Ó H K_v ï‡b f‡q Abygvb 11.00 Uvi w`‡K 24 e¨vUvwjqvb †KvZ 

n‡Z PvBwbR ivB‡dj wb‡q jvB‡b †diZ Avwm| ỳcy‡i LvIqv †k‡l 

wbg©vbvaxb †R.wmI wewìs G AvkÖq †bB Ges †mLv‡b ivwÎ hvcb Kwi| 

ciw`b A_©vr 26/2/09 ZvwiL 12.30 Uvi w`‡K A ¿̄ Rgv w`‡q jvB‡b 
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†diZ Avwm Ges H w`b we‡Kj 4.15 Uvi w`‡K cÖvPxi Uc‡K MÖv‡gi 

evox‡Z P‡j hvB| Gici miKvix wb‡ ©̀‡k 1/3/09 ZvwiL †hvM`v‡bi Rb¨ 

we,wW,Avi †M‡U Avwm| 3/3/09 ZvwiL wcjLvbvq cª‡ek Kwi| 6/4/09 

ZvwiL Avgv‡K †MÖdZvi Kiv nq|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 
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The learned Deputy Attorney General further submits 

that P.Ws.41 and 161 are eye witnesses to the occurrence. They 

identified the appellant duly with 44 Battalion and saw him 

with arms. P.W. 161 also identified him with his badge No. It is 

clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. The 

confession of the appellant-‘†KD jvB‡b _vK‡eb bv, mevB A ¿̄ †bb| 

hv‡K Lvwj nv‡Z cvIqv hv‡e Zv‡K ¸wj Kiv n‡e| H K_v ï‡b f‡q Abygvb 

11.00 Uvi w`‡K 24 e¨vUvwjqvb †KvZ n‡Z PvBwbR ivB‡dj wb‡q jvB‡b †diZ 

Avwm’ appears inclupatory in nature. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence.  Mere 

taking on remand does not render the confession as involuntary. 

P.W.339, the confession recording Magistrate duly certified it 

as voluntary. It finds corroboration by the testimony P.W2.41 

and 161. The confession of the appellant being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 



 

 

9484 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Ariful Islam 

(C.S.A.351), stated in his confessional statement- 
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 “H K_v ï‡b f‡q Abygvb 11.00 Uvi w`‡K 24 e¨vUvwjqvb †KvZ n‡Z 

PvBwbR ivB‡dj wb‡q jvB‡b †diZ Avwm| ỳcy‡i LvIqv †k‡l wbg©vbvaxb †R.wmI 

wewìs G AvkÖq †bB Ges †mLv‡b ivwÎ hvcb Kwi| ciw`b A_©vr 26/2/09 ZvwiL 

12.30 Uvi w`‡K A ¿̄ Rgv w`‡q jvB‡b †diZ Avwm Ges H w`b we‡Kj 4.15 Uvi 

w`‡K cÖvPxi Uc‡K MÖv‡gi evox‡Z P‡j hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Both the P.Ws.41 and 161 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 41 and 161 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 41 deposed- 
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‘c‡_i g‡a¨ 44 e¨vUvwjq‡bi wmcvnx nvwdRyi j¨vt bvt gyQv wgqv, wmcvnx 

AvQv ỳ¾vgvb wmcvnx Avwidzj mn A‡bK wewWAvi m`m¨ fire Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq|’ 

P.W. 161 deposed-  

‘c‡i Avwg 44 e¨vUvwjq‡b P‡j Avwm| bxP Zvjvq jvB‡bi mvg‡b 

ˆmwbK‡`i wPb‡Z cvwi| Zv‡`i bv¤̂vi 51591 wmcvnx gvKmy ỳi ingvb, 60006 

wmcvnx iwdR DwÏb, 76413 wmcvnx Avwidzj, 43389 nvwej`vi gvbœvb, 77873 

wmcvnx †di‡`Šm Avjg mn A‡bK‡K †`L‡Z cvB A ¿̄ mn| Zv‡`i g‡a¨ †KD †KD 

Dc‡ii w`‡K fire K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.354 Sepoy/77873 Md. Ferdous Alam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.161 Md. Moktarul Hossain Sarkar, Habilder 

 P.W.240 Md. Shahadot Hossain, 

 P.W.336 Munshi Abdul Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.161 Habilder Md. Moktarul Hossain Sarkar deposed 

that on 25.02.2009 he was in Darber. At about 9.25 A.M. the 

armed soldiers entered into Darber and there happened disorder. 

Thereafter BDR personnel were leaving Darber. At 11 A.M he 

came out from Darber and on his way to Battalion he heard 

firing. He took shelter in 44 Battalion and therefrom he came at 

ground floor of the Barak. There he found Sepoy 51591 

Maksudur Rahman, Sepoy 60006 Rafiz Uddin, Sepoy 76413 

Ariful, Habilder 43389 Mannan, the appellant Sepoy 77873 

Ferdous and some others BDR personnel with arms. Some of 

them were making blank fire. On 26.02.2009 at about 5.00 P.M. 

he left Peelkhana crossing over the wall. 

In cross-examination on behalf of the appellant, he stated 

that on 27.03.2009 he found the above accused in BDR. He was 

a morter trainer. He denied the suggestion that on 25.02.2009 at 

about 5.00 he was at gate No.5 with morter. Rafizuddin and 

Ferdous hailed from ‘B’ Company. He denied the suggestion 

that he did not see the accused with arms and that he deposed 

falsely.  
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P.W.240 Md. Shahadot Hossain deposed that on 

25.02.2009 he was in his Line. At 9.30 he heard firing. In front 

of office building there was ‘†PŠiv¯—v’ . He came to see 77009 

Sepoy Milon, the appellant 77873 Sepoy Ferdous and many 

others with arms and on firing. They were saying ‘BDR G Army 

_vK‡e bv|’ In front of Sadar canteen he came to see many BDR 

personnel with arms. On 26.02.2009 he left Peelkhana crossing 

over the wall.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.009 he went to Line thinking over his family 

members. He denied the suggestion that he was not in the Line 

and that he moved around Peelkhana and that he deposed falsely. 

On 25.02.2009 he hailed from 12 Battalion, Rangamati. He came 

to Peelkhana on 08.01.2009. He denied the suggestion that he 

did not know anyone of 44 Battalion and that he did not see the 

appellant.  

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

22.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 474 and his 

signature 474/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 04.06.2009 and taken remand 

for 5 days. He recorded his statement on 22.06.2009. He denied 

the suggestion that he did not appraise column 5 and that he did 

not provide the appellant sufficient time for reflection and that 

he did not follow the provisions of law in recording the 

statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.161 on 27.03.2009 and 

P.W.240 on 18.04.2009. He denied the suggestion that he 

obtained the confession of the appellant on coercion and that he 

implicated him in C.S. falsely.  

The confession of the appellant Md. Ferdous Alam 

(C.S.A.354), runs as under- 

“Avwg 2006 mv‡j BDR G XzwK| MZ 24/02/09 Zvs BDR, HQ, 

wcjLvbvq cÖavbgš¿xi c¨v‡i‡U Ask wbB Ges  c¨v‡iW †k‡l Avgvi 

ivB‡dj Rgv w`B| 25/2/09 Zvs mKvj 8.30 Uvq `ievi n‡j XzwK| 
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9.00 Uvq `ievi ïiæ nq| DG m¨vi nvwRi wQ‡jb| mKvj 9.30 Uvi 

w`‡K ai ai kã I ¸wj ïiæ nq| Avwg wbR e¨viv‡K P‡j hvB| gy‡Lvm 

civ †jvKRb gvB‡K †Nvlbv K‡i †h, hv‡`i nv‡Z A ¿̄ †bB Zv‡`i 

†`LvgvÎ ¸wj Kiv n‡e| †ejv 12.00 Uvi w`‡K †Kv‡Z †h‡q †`wL Avevi 

wbRbvgxq A ¿̄ c‡o Av‡Q| Dnv wbB| GKwU Mv‡Qi †Mvovq 20 ivDÛ ¸wj 

c‡o _vK‡Z †`‡L Dnv wbB| Zvici 24 ivB‡dj e¨v‡Uwjqvb Gi gv‡Vi 

†Uªwbs †k‡Wi wcQ‡b jywK‡q _vwK| mvivivZ ILv‡b †_‡K ciw`b 

26/02/09 Zvs †ejv 1.30 Uvi w`‡K †ei nB| gvB‡K A ¿̄ Rgv †`Iqvi 

†Nvlbv g‡Z †ejv 1.45 Uvi w`‡K †Kv‡Z A ¿̄I ¸wj Rgv w`B| Zvici 

jvB‡b hvB| wmwfi †Wªm cwi| †`wL †jvKRb cvjv‡”Q| wZb wK‡jvwgUv‡ii 

g‡a¨ †jvKRb _vK‡e bv g‡g© †Nvlbv ïwb| †ejv 4 Uvi w`‡K cÖvPxi Uc‡K 

Avwg cvwj‡q hvB| 

miKvix †Nvlbv g‡Z 1/3/09 Zvs wcjLvbvq Report Kwi| 3/3/09 Zvs 

wcjLvbvq XzK‡Z cvwi|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.  161 and 240 are eye witnesses to the occurrence. 

They identified the appellant duly with his badge No. and saw 

him with arms. It is clear that he took up arms by plundering 

kote and committed the offence under Section 382 of the Penal 

Code. The confession of the appellant-‘†ejv 12.00 Uvi w`‡K †Kv‡Z 

†h‡q †`wL Avevi wbRbvgxq A ¿̄ c‡o Av‡Q| Dnv wbB| GKwU Mv‡Qi †Mvovq 20 

ivDÛ ¸wj c‡o _vK‡Z †`‡L Dnv wbB| Zvici 24 ivB‡dj e¨v‡Uwjqvb Gi 

gv‡Vi †Uªwbs †k‡Wi wcQ‡b jywK‡q _vwK ’ appears evasive but inclupatory 

in nature. Although he was taken on remand but no evidence 
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appears that his confession was obtained under coercion or by 

way of undue influence. Mere taking on remand does not render 

the confession as involuntary. P.W.336, the confession 

recording Magistrate duly certified it as voluntary. It finds 

corroboration by the testimony P.Ws 161 and 240. The 

confession of the appellant being voluntary and true it can 

solely be based for the impugned order of conviction and 

sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Md. Ferdous Alam (C.S.A.354), 

stated in his confessional statement- 

“†ejv 12.00 Uvi w`‡K †Kv‡Z †h‡q †`wL Avevi wbRbvgxq A ¿̄ c‡o 

Av‡Q| Dnv wbB| GKwU Mv‡Qi †Mvovq 20 ivDÛ ¸wj c‡o _vK‡Z †`‡L 

Dnv wbB| Zvici 24 ivB‡dj e¨v‡Uwjqvb Gi gv‡Vi †Uªwbs †k‡Wi wcQ‡b 

jywK‡q _vwK| mvivivZ ILv‡b †_‡K ciw`b 26/02/09 Zvs †ejv 1.30 

Uvi w`‡K †ei nB| gvB‡K A ¿̄ Rgv †`Iqvi †Nvlbv g‡Z †ejv 1.45 Uvi 

w`‡K †Kv‡Z A ¿̄I ¸wj Rgv w`B|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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Both the P.Ws.161 and 240 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 161 and 240 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’ 

P.W. 161 deposed- 

‘c‡i Avwg 44 e¨vUvwjq‡b P‡j Avwm| bxP Zvjvq jvB‡bi mvg‡b 

ˆmwbK‡`i wPb‡Z cvwi| Zv‡`i bv¤̂vi 51591 wmcvnx gvKmy ỳi ingvb, 60006 

wmcvnx iwdR DwÏb, 76413 wmcvnx Avwidzj, 43389 nvwej`vi gvbœvb, 77873 

wmcvnx †di‡`Šm Avjg mn A‡bK‡K †`L‡Z cvB A ¿̄ mn| Zv‡`i g‡a¨ †KD †KD 

Dc‡ii w`‡K fire K‡i|’ 

P.W. 240 deposed-  

‘Awdm wewìs Gi mvg‡b †PŠiv —̄v| 77009 wmcvnx wgjb 77873 

wmcvnx †di‡`Šm mn A‡bK‡K mk ¿̄ Ae ’̄vq †`wL ¸wj Ki‡Z| Zviv e‡j BDR 

G Army _vK‡e bv|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.362 JCO/4615 Subader Med. Asst. 

Ramendara Nath Biswas. 

Trial court charged the appellant under Sections 

302/448/382/149/148/34 and having found guilty of the offence 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.43 Havilder Med. Asst. Md. Salem Shorowar 

 P.W.71 Naib Subader Med. Asst. Md. Hasim Uddin 

P.W.424 Sepoy Md. Faruk Hossain 

P.W.442 Sepoy Med Asst. Md. Mezanur Rahman and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw the appellant 
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Subader Ramendra with S.M.G at 1.30 P.M. He found Sepoy 

Muslem with arms.  

In cross-examination on behalf of the appellant, he stated 

that Dr. Lt. Col. Forhad was a Medicine Specialist.   Ramendro 

Nath was JCO. He denied the suggestion that he kept Lt. Col. 

Forhad in hiding and watching over him. He happened to meet 

with Lt. Col. Forhad. He denied the suggestion that he deposed 

falsely.  

P.W.71 Naib Subader Med. Asstt. Md. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 

were running towards hospital. At about 10.30 many BDR 

personnel came into hospital with violent mood. He came to see 

Helal of 13 Battalion, Habilder Yousuf, 30109 Habilder 

Humayun with S.M.G and grenade, Naik Ziaul with S.M.G, 

Sepoy Rahim with Rifle and Pistol, Naik Guljar with S.M.G, 

Subader Ramendro Nath with S.M.G. Naik Agnaishar with 

S.M.G., Lance Naik Enamul Kabir with grenade, Sepoy 

Ziauddin and Sepoy  Alamgir, Sepoy Ariful with Rifle, Sepoy 

Anowar with Pistol, Sepoy Moyazzem, Sepoy Monowar, Sepoy 
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Razzaque with rifle, Sepoy Zubayer with grenade, Sepoy Lelin 

Chakma with grenade, Sepoy Rffiqul with Rifle and Sepoy 

Yousuf with S.M.G. 

In cross-examination on behalf of the appellant he stated 

that he deposed before I.O. On 08.11.2009 at 10.00 A.M. on 

that day he was in hospital. He identified the Habilder Yousuf 

of 36 Battaliion from Register. Habilder Yousuf did not work in 

the hospital. Remendro Nath was JCO Subedar. He knew Lt. 

Col. Farhad, Lt. Col. Razzak and Sepoy Ramen. After the 

occurrence he happened to meet with Lt. Col. Farhad and 

Razzak. He denied the suggestion Ramendro got retirement on 

24.02.2009 and his farewell  was scheduled on 26.02.2009 and 

that he deposed falsely. 

 P.W.424 deposed that on 25/26 Feb, 2009 he was on duty 

in BDR hospital at I/C-1. On 25.02.2009 there occurred  

disordered in Darbar. He came to see JCO Ramendro with 

SMG, 53558 Nazrul, 60149 Nur Mohammad to move with 

arms.  
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In cross-examination, he denied the suggestion that on 

25/26 Feb, 2009 he had no posting in ICU and did not see the 

appellant with arms.  

P.W.442 Senior Medical Assistant Md. Mizanur Rahman 

deposed that on 25.02.2009 he was in Darber. A BDR person 

with arms entered into Darber and pointed arms towards DG. He 

was named Moyeen. For the cause of violence he left Darber and 

came to hospital. At 11.00 A.M. he came out from hospital and 

on his way at 12.10 he happened to meet with Lt. Col. Forhad 

and on his way in front of MRI building he came to see 68448 

Anowar, 74715 Elias with arms, the appellant 4615 Ramendra, 

65544 Nishan Molla with SMG. On 26.02.2009 at 4.00 P.M. he 

left Peelkhana.  

In cross-examination on behalf of the appellant he stated 

that after the occurrence he met with Col. Razzaque and Col. 

Forhad. He had no talk with the appellant in Hospital. But he 

happened to meet with Ramendra Nath. I.O. read over his 

deposition before him. He cannot say whether the wife of Elias 

delivered a female child on 09.03.2009. He cannot say whether 

Elias was in service after the occurrence. He cannot say whether 



 

 

9511 

wife of Dr. Amjad was given surgical treatment on that day. He 

cannot say whether Ramendra had his retirement date on 

24.02.2009. He denied the suggestion that he deposed falsely 

and did not see the appellant with arms.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 09.04.2009 and took him 

remand for 14 days. He recorded the statement of P.W.43 on 

15.08.2009 and at that time the appellant was in jail custody. 

He also took step for recording the statement of P.W.43 under 

Section 164. At that time the witness was in good health. 

P.W.71 did not specify before him where he saw the appellant. 

He recorded the 161 statement of appellant on 17.07.2009 and 

that of P.W.442 on 18.07.2009. He denied the suggestion that 

he implicated the appellant falsely in C.S. without any prime 

facie evidence against him.  

None appears on behalf of the convict-appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws. 43, 71, 424 and 442 are eye witnesses to the 

occurrence. They all saw the appellant with arms. P.W.442 

identified him with his badge No. P.w.424 also identified him 

with his designation as J.C.O. There appears no doubt to his 

identification.  It is clear that the appellant took up arms by 

plundering kote and committed the offence under section 382 of 

the Penal Code. All the P.Ws. were cross-examined on behalf 
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of the appellant but their testimonies remained uncontroverted, 

unshaken and unembellished. Their evidence being reliable, 

credible and trustworthy can be relied on.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

All the P.Ws. 43, 71, 424 and 442 referred above saw 

him with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 43, 71, 424 and 

442 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 

intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 43  deposed – 

“Avwg `iev‡i hvB| `ievi PjvKv‡j Rv‡Mv e‡j mevB `vwo‡q hvq Avwg 

I `vwo‡q hvB| `iev‡i ¸wji kã nq Avwg `ievi †_‡K †ei n‡j †`wL 

wewWAvi iv ¸wj Qzo‡Q| my‡e`vi i‡g› ª̀‡K Gm.Gg.wR nv‡Z `vwo‡q 

_vK‡Z †`wL 1
1
2  Uvi w`‡K wmcvnx gym‡jDwÏb‡K mk ¿̄ Ae ’̄vq †`wL|” 

P.W.71 deposed – 

“10-30 wgt nvmcvZv‡j kZ kZ wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| 

we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg wR nv‡Z nvwej`vi BDQye 

GmGgwR nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR I †MÖ‡bW nv‡Z, 

bv‡qK wRqvDj GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j nv‡Z, 

bv‡qK ¸jRvi GmGgwR nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, 

bv‡qK AwMœ̄ î‡K GmGgwR nv‡Z, j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW 
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nv‡Z, wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, wmcvnx AvjgMxi‡K ivB‡dj 

nv‡Z, wmcvnx Avwidzj‡K ivB‡dj nv‡Z, wmcvnx Av‡bvqvi wc —̄j nv‡Z, 

wmcvnx †gvqv‡¾g ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj nv‡Z, wmcvnx 

iv¾vK ivB‡dj nv‡Z, wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb PvKgv 

ivB‡dj nv‡Z wmcvnx iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR 

nv‡Z †`‡LwQ|” 

P.W.424 deposed- 

“25/2/09 Zvwi‡L `iev‡i †Mvjgvj nq| J.C.O i‡g› ª̀‡K SMG 

nv‡Z, 53558 bRiæj‡K A ¿̄ nv‡Z 60149 byi †gvnvg¥` †K A ¿̄ nv‡Z 

Nyiv‡div Ki‡Z †`wL| Hw`b 14.00 NwUKvq 7814 AvjgMxi‡K IC-2 

Gi mvg‡b A ¿̄ nv‡Z P‡j †h‡Z †`wL|” 

P.W. 442 deposed- 

“Abygvb 12.10 wgt †jt Kt dinv‡`i m‡½ †`Lv Ki‡Z hvIqvi mgq 

MRI `vjv‡bi mvg‡b 68448 Av‡bvqvi 74715 Bwjqvm‡K km ¿̄ 

Ae ’̄vq †`wL| 13.00 NwUKvq 4615 i‡g› ª̀‡K S M G Kv‡a †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Sections 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Appeal/Jail Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.213 Sepoy/65227 Md. Babul Meah.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.243 Sepoy Md. Millur Rahman 

 P.W.500 Md. Munim Mollah, Rakhal 

 P.W.501 Sweeper Md. Abdul Motaleb 

 P.W.558 Helal Uddin, Police Inspector and 



 

 

9522 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.243 Md. Millur Rahman deposed that he attended 

Darbar on 25.02.2009. 65140 Sepoy Moyeen entered into 

Darbar with arms and thus there happened disorder. He came 

back to his Line. He came to see many BDR personnel in 

committing violence with arms. After two hours he came down 

and at that time he came to see 68719 Sepoy Zakirul, 77003 

Sepoy Sohel, 78623 Sepoy Asaduzzaman, 53027 Lance Naik 

Harun-Or-Rashid, the appellant 65227 Sepoy Babul, 78553 

Sepoy Rasul, 59000 Sepoy Safiqul and 68719 Sepoy Zakir to 

move around with arms. 

 In cross-examination on behalf the Appellant, he denied 

the suggestion that he is named Zillur Rahman and a charge-

sheeted accused. He deposed before I.O. on 25.08.2009. His 

statement was read over to him. I.O. recorded his name wrongly 

as Zillur Rahman but may be wrong in typing. He did not 
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follow that wrong recording. Talking with Moyeen he came to 

know of the demands of BDR personnel. He denied the 

suggestion that he did not know the Appellant and that he did 

not see him with arms and that he deposed falsely.  

P.W.500 Cowboy Md. Munim Mollah deposed that on 

03.03.2009 police seized 5 articles from DG office. He identified 

his signature on the seizure list as exhibit 863(2). On 06.03.2009 

police further seized 17 items. He identified the seizure list 

exhibit 904 and his signature exhibit 904(1). On 07.03.2009 

three items were seized including bullet of Rifle. He identified 

his signature exhibit 891(2). On 07.03.2009 five items including 

bullets were seized from the bed of Tariqul. He identified the 

signature exhibit 891(1).  On 07.03.2009 at 14.45 police seized 5 

items including one magazine with bullets. He identified the 

signature exhibit 891(2). On 07.03.2009 at 15.45 hours 3 items 

including a charger of Ziaur Rahman were seized. He identified 

the signature exhibit 893(2). On 08.03.2009 at 11.30 police 

seized 18 items. He identified seizure list exhibit 905 and his 

signature exhibit 905(1). On 08.03.2009 at 14.05 hours three 

items were seized from behind JCO mess. He identified the 
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seizure list exhibit 906 and his signature exhibit 906(1). On 

09.03.2009 police seized 10 alamats. He identified the seizure 

list exhibit 907 and his signature exhibit 907(1). On 07.03.2009 

four items including bullets were seized vide seizure list exhibit 

908 and his signature exhibit 908(1). 

In cross-examination, he stated that no bed was seized in 

his presence. He worked in diary firm. The alamats were there 

beforehand. He denied the suggestion that the alamats have no 

relevancy of the occurrence.  

 P.W.501 Sweeper Md. Abdul Moteleb deposed that on 

13.03.2009 at 16.30 hours CID seized 3 items including 

magazine and SMG. He identified the seizure list exhibit 909 

and his signature exhibit 909(1).  On that day at 14.45 CID also 

seized 6 items including a DVD. He identified the seizure list 

exhibit 910 and his signature exhibit 910(1). On 14.03.2009 at 

11.45 some materials were seized including empty bullet. He 

identified the seizure list exhibit 911 and his signature exhibit 

911(1). On that day further three items were seized vide seizure 

list exhibit 912. He identified the signature therein as 912/1. 
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 On 07.03.2009 at 16 hours 4 items were seized including 

Rifle bullet vide seizure list exhibit 908. He identified the 

signature therein exhibit 908/1.  

 On 06.03.2009 at 14.25 seven items were seized 

including two helmets vide exhibit 913. He identified his 

signature therein as 913/1.  

 On that day at 15.45 further 14 items were seized 

including helmets vide seizure list exhibit 914. He identified his 

signature therein as 914/1.  

 On that day at 16.10 further 8 items were seized 

including 134 bullets vide seizure list exhibit 915. He identified 

his signature therein as 915/1.  

 In cross-examination, he stated that the seized alamats 

were found abandoned from earlier. There is no date in support 

of his signature. He denied the suggestion that no seizure list 

was prepared in his presence.  

P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibit 1022/1-1064/1. 
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 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over seizure list to I.O. He denied 

the suggestion that the seized materials had no relevancy to the 

occurrence and that he created the seizure list falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that 15 days ahead of the occurrence the appellant had his 

posting in 8 Battalion. Two witnesses hailed from 13 battalion. 

The appellant had no familiarity with Zillur. He denied the 

suggestion that he implicated the appellant falsely.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant submits that 

the appellant was charged under Sections 302/382/411/34 of the 

Penal Code and trial Court in consideration of the evidence on 

record found him guilty of the offence under Section 382 of the 

Penal Code and sentenced him to suffer R.I. for 10(ten) years 

and a fine of Tk.50,000/- in default 2 (two) years more.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 
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Code and P.W.243 merely claims to see the appellant to move 

around with arms. His above testimony does not bear any 

substance to constitute the offence under Section 382 of the 

Penal Code. P.Ws. 500 and 501 are seizure witnesses and 558 is 

the seizing officer as to recovery of bullets, ID card and 

uniform. It does not appear from their evidence that any 

incriminating substance was recovered from the possession of 

the appellant and as such none was cross-examined on behalf of 

the appellant. Since no substantive evidence appears against the 

appellant by the prosecution witnesses as referred above the 

investigation officer was also not cross-examine on behalf of 

the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to the charges under 

Section 382 of the Penal Code against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.243 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw him to move 

around with arms which he took away plundering kote. 

P.W.558 is the seizing officers and P.Ws.500 and 501 are 

seizure witnesses. From their evidence it appears that bullets, 

ID card and uniform were recovered. The evidence of the 
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prosecution witnesses bears substance as to his offence 

committing under Section 382 of the Penal Code. Trial Court 

on proper appreciation of evidence on record rightly found him 

guilty of the offence as above and sentenced him accordingly 

and does not warrant any interference.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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P.W. 243 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. In fact, the testimonies of P.Ws. 

500, 501 and 558 bear no substance.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 243 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 243 deposed – 

‘Avwg `ievi n‡j evB‡i wbR e¨vUvwjq‡b ˆmwbK jvB‡b P‡j Avwm| jvBb 

†_‡K ZvwK‡q ‡`wL A‡bK wewWAvi A ¿̄ nv‡Z MÛ‡Mvj Ki‡Q 2 N›Uv c‡i bx‡P 

bvwg ZLb I A‡bK‡K A ¿̄ nv‡Z †Nviv‡div Ki‡Z †`wL| ZLb 68719 wmcvnx 

RvwKi“j, 77003 wmcvnx †mv‡nj, 78623 wmcvnx Avmv ỳ¾vgvb, 53027 j¨vt 

bvt nvi“byi iwk`, 65227 wmcvnx eveyj, 78553 wmcvnx ivmyj, 59000 wmcvnx 

kwdKzj, 68719 wmcvnx RvwKi‡K A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 



 

 

9535 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.215 Sepoy/59000 Md. Shafiqul Islam 

Chowdhury.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.243 Sepoy Md. Millur Rahman 
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 P.W.500 Md. Munim Mollah, Rakhal 

 P.W.501 Sweeper Md. Abdul Motaleb 

 P.W.558 Helal Uddin, Police Inspector and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.243 Md. Millur Rahman deposed that he attended 

Darbar on 25.02.2009. 65140 Sepoy Moyeen entered into 

Darbar with arms and thus there happened disorder. He came 

back to his line. He came to see many BDR personnel in 

committing violence with arms. After two hours he came down 

and at that time he came to see 68719 Sepoy Zakirul, 77003 

Sepoy Sohel, 78623 Sepoy Asaduzzaman, 53027 Lance Naik 

Harun-Or-Rashid, 65227 Sepoy Babul, 78553 Sepoy Rasul, the 

appellant 59000 Sepoy Safiqul and 68719 Sepoy Zakir to 

move around with arms. 

 In cross-examination on behalf the Appellant, he denied 

the suggestion that he is named Zillur Rahman and a charge-
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sheeted accused. He deposed before I.O. on 25.08.2009. His 

statement was read over to him. I.O. recorded his name wrongly 

as Zillur Rahman but may be wrong in typing. He did not 

follow that wrong recording. Talking with Moyeen he came to 

know of the demands of BDR personnel. He denied the 

suggestion that he did not know the Appellant and that he did 

not see him with arms and that he deposed falsely.  

P.W.500 Cowboy Md. Munim Mollah deposed that on 

03.03.2009 police seized 5 articles from DG office. He identified 

his signature on the seizure list as exhibit 863(2). On 06.03.2009 

police further seized 17 items. He identified the seizure list 

exhibit 904 and his signature exhibit 904(1). On 07.03.2009 

three items were seized including bullet of Rifle. He identified 

his signature exhibit 891(2). On 07.03.2009 five items including 

bullets were seized from the bed of Tariqul. He identified the 

signature exhibit 891(1).  On 07.03.2009 at 14.45 police seized 5 

items including one magazine with bullets. He identified the 

signature exhibit 891(2). On 07.03.2009 at 15.45 hours 3 items 

including a charger of Ziaur Rahman were seized. He identified 

the signature exhibit 893(2). On 08.03.2009 at 11.30 police 
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seized 18 items. He identified seizure list exhibit 905 and his 

signature exhibit 905(1). On 08.03.2009 at 14.05 hours three 

items were seized from behind JCO mess. He identified the 

seizure list exhibit 906 and his signature exhibit 906(1). On 

09.03.2009 police seized 10 alamats. He identified the seizure 

list exhibit 907 and his signature exhibit 907(1). On 07.03.2009 

four items including bullets were seized vide seizure list exhibit 

908 and his signature exhibit 908(1). 

In cross-examination, he stated that no bed was seized in 

his presence. He worked in diary firm. The alamats were there 

beforehand. He denied the suggestion that the alamats have no 

relevancy of the occurrence.  

 P.W.501 Sweeper Md. Abdul Moteleb deposed that on 

13.03.2009 at 16.30 hours CID seized 3 items including 

magazine and SMG. He identified the seizure list exhibit 909 

and his signature exhibit 909(1).  On that day at 14.45 CID also 

seized 6 items including a DVD. He identified the seizure list 

exhibit 910 and his signature exhibit 910(1).  

On 14.03.2009 at 11.45 some materials were seized including 

empty bullet. He identified the seizure list exhibit 911 and his 
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signature exhibit 911(1). On that day further three items were 

seized vide seizure list exhibit 912. He identified the signature 

therein as 912/1. 

 On 07.03.2009 at 16.00 hours 4 items were seized 

including Rifle bullet vide seizure list exhibit 908. He identified 

the signature therein exhibit 908/1.  

 On 06.03.2009 at 14.25 seven items were seized 

including two helmets vide exhibit 913. He identified his 

signature therein as 913/1.  

 On that day at 15.45 further 14 items were seized 

including helmets vide seizure list exhibit 914. He identified his 

signature therein as 914/1.  

 On that day at 16.10 further 8 items were seized 

including 134 bullets vide seizure list exhibit 915. He identified 

his signature therein as 915/1.  

 In cross-examination, he stated that the seized alamats 

were found abandoned from earlier. There is no date in support 

of his signature. He denied the suggestion that no seizure list 

was prepared in his presence.  
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P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibit 1022/1-1064/1. 

 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over seizure list to I.O. He denied 

the suggestion that the seized materials had no relevancy to the 

occurrence and that he created the seizure list falsely.  

P.W.654 is the investigation officer, a formal witness. 

Cross-examination of P.W.243 was adopted on behalf of 

the appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant submits that 

the appellant was charged under Sections 302/382/411/34 of the 

Penal Code and trial Court in consideration of the evidence on 

record found him guilty of the offence under Section 382 of the 

Penal Code and sentenced him to suffer R.I. for 10(ten) years 

and a fine of Tk.50,000/- in default 2 (two) years more.  
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and P.W.243 merely claims to see the appellant to move 

around with arms. His above testimony does not bear any 

substance to constitute the offence under Section 382 of the 

Penal Code. P.W. 500 is seizure list witnesses and P.W.558 is 

the seizing officer as to recovery of bullets, ID card and 

uniform. It does not appear from their evidence that any 

incriminating substance was recovered from the possession of 

the appellant and as such none was cross-examined on behalf of 

the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to the charges under 

Section 382 of the Penal Code against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further State 

submits that P.W.243 is the eye witness to the occurrence. He 

identified the appellant properly with his badge No. and saw 

him to move around with arms which he took away plundering 

kote. P.W.558 is the seizing officers and P.W.500 is the seizure 

witness. From their evidence it appears that bullets, ID card and 

uniform were recovered. The evidence of the prosecution 

witnesses bear substance as to his offence committing under 
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Section 382 of the Penal Code. Trial Court on proper 

appreciation of evidence on record rightly found him guilty of 

the offence as above and sentenced him accordingly and does 

not warrant any interference.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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P.W. 243 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. In fact, P.Ws. 500, 501 and 558 

provide no substantive evidence.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 243  provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 243 deposed – 

‘Avwg `ievi n‡j evB‡i wbR e¨vUvwjq‡b ˆmwbK jvB‡b P‡j Avwm| jvBb 

†_‡K ZvwK‡q ‡`wL A‡bK wewWAvi A ¿̄ nv‡Z MÛ‡Mvj Ki‡Q 2 N›Uv c‡i bx‡P 

bvwg ZLb I A‡bK‡K A ¿̄ nv‡Z †Nviv‡div Ki‡Z †`wL| ZLb 68719 wmcvnx 

RvwKi“j, 77003 wmcvnx †mv‡nj, 78623 wmcvnx Avmv ỳ¾vgvb, 53027 j¨vt 

bvt nvi“byi iwk`, 65227 wmcvnx eveyj, 78553 wmcvnx ivmyj, 59000 wmcvnx 

kwdKzj, 68719 wmcvnx RvwKi‡K A ¿̄ mn Nyiv‡div Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.216 Sepoy/76228 Md. Mizanur 

Rahman. 

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.115 Habilder Md. Abdul Jalal 
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 P.W.500 Md. Munim Mollah, Rakhal 

 P.W.501 Sweeper Md. Abdul Motaleb 

 P.W.558 Helal Uddin, Police Inspector and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.115 Habilder Md. Abdul Jalil deposed that on 

25.02.2009 he was on duty at Babor ground. At about 9.30 A.M. 

he heard firing from the side of Darber. He came back to Barak 

of 13 Battalion. He informed the Deputy Commander of firing. 

He came to see BDR personnel to move with arms and among 

them he could identify 63227 Sepoy Masud, 26457 Habilder 

Shafiqul, 50590 LNk Jahir, 79463 Sepoy Sadullah, 78378 Sepoy 

Atikur, 49300 Naik Dalil, 56202, LNk Altaf, 58589 Sepoy Baki 

Billah, 69110 Sepoy Jakirul, 79399 Sepoy Atiqur, all were of 13 

Battalion. He also identified 79317 Sepoy Mehedi Hasan, the 

appellant 76228 Sepoy Mizanur. Many of the armed personnel 
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were moving towards Darber on firing. At evening he left 

Peelkhana and went to his residence.  

In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he did not go to the Darber. After hearing 

firing sound he had no talk with anyone and also did not happen 

to meet with anybody. Being afraid he took shelter in the store. 

He cannot say who fired on whom. On 25.02.2009 he had talk 

over mobile and also used his mobile afterwards. From the store 

he had communication with his commander. He denied the 

suggestion that he went to the residence of his commander. On 

25.02.2009 he remained in the store till 1.00 P.M. He denied the 

suggestion that he could not see anything from the store. He left 

Peelkhana through gate No.1. Nobody detained him. He did not 

report to the police station. He denied the suggestion that he had 

participation in the rebellion. 

  P.W.500 Cowboy Md. Munim Mollah deposed that on 

03.03.2009 police seized 5 articles from DG office. He 

identified his signature on the seizure list as exhibit 863(2). On 

06.03.2009 police further seized 17 items. He identified the 

seizure list exhibit 904 and his signature exhibit 904(1). On 
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07.03.2009 three items were seized including bullet of Rifle. He 

identified his signature exhibit 891(2). On 07.03.2009 five 

items including bullets were seized from the bed of Tariqul. He 

identified the signature exhibit 891(1).  On 07.03.2009 at 14.45 

police seized 5 items including one magazine with bullets. He 

identified the signature exhibit 891(2). On 07.03.2009 at 15.45 

hours 3 items including a charger of Ziaur Rahman were seized. 

He identified the signature exhibit 893(2). On 08.03.2009 at 

11.30 police seized 18 items. He identified seizure list exhibit 

905 and his signature exhibit 905(1). On 08.03.2009 at 14.05 

hours three items were seized from behind JCO mess. He 

identified the seizure list exhibit 906 and his signature exhibit 

906(1). On 09.03.2009 police was seized 10 alamats. He 

identified the seizure list exhibit 907 and his signature exhibit 

907(1). On 07.03.2009 four items including bullets were seized 

vide seizure list exhibit 908 and his signature exhibit 908(1). 

In cross-examination, he stated that no bed was seized in 

his presence. He worked in diary firm. The alamats were there 

beforehand. He denied the suggestion that the alamats have no 

relevancy of the occurrence.  
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 P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibit 1022/1-1064/1. 

 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over the seizure list to I.O. He 

denied the suggestion that the seized materials had no relevancy 

to the occurrence and that he created the seizure list falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 06.05.2009. He recorded the 

statement of P.W.115 on 26.08.2009. P.W.115 did not depose 

before him when and where he saw the accused.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant submits that 

the appellant was charged under Sections 302/382/411/34 of the 

Penal Code and trial Court in consideration of the evidence on 

record found him guilty of the offence under Section 382 of the 
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Penal Code and sentenced him to suffer R.I. for 10(ten) years 

and a fine of Tk.50,000/- in default 2 (two) years more.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and P.W.115 merely claims to see the appellant to move 

around with arms on making fire. His above testimony does not 

bear any substance to constitute the offence under Section 382 

of the Penal Code. P.W. 500 is seizure witness and P.W.558 is 

the seizing officer as to recovery of bullets, ID card and 

uniform. It does not appear from their evidence that any 

incriminating substance was recovered from the possession of 

the appellant and as such none was cross-examined on behalf of 

the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to the charges under 

Section 382 of the Penal Code against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.115 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. and saw him to move 

towards Darbar with arms and on firing. His moving with arms 

bears testimony that he took away arms by plundering kote. 



 

 

9558 

P.W.558 is the seizing officers and P.W.500 is the seizure 

witness. From their evidence it appears that bullets, ID card and 

uniform were recovered.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W. 115 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 
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their common intention/object. In fact, P.Ws. 500, 501 and 558 

do not provide substantive evidence.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 115  provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 115  deposed – 

‘A‡bK wewWAvi m`m¨‡`i mk ¿̄ Ae ’̄vq †Nviv‡div Ki‡Z †`wL| Zv‡`i 

g‡a¨ 63227 wmcvnx gvmy`, 26457 nvwej`vi kwdKzj, 50590 †jÝ bv‡qK 

Rwni, 79463 wmcvnx mv ỳj¨v, 78378 wmcvnx AvwZKzi, 49300 bv‡qK `wjj, 

56202 j¨vÝ bv‡qK AvjZvd, 58589 wmcvnx evKx wej−vn, 69110 wmcvnx 

RvwKi“j, 79399 wmcvnx AvwZKzi mevB 13 e¨vUvwjq‡bi 79317 wmcvnx †g‡n`x 

nvmvb, 76228 wmcvnx wgRvbyi| A ¿̄avix‡`i A‡b‡KB dvqvi Ki‡Z Ki‡Z `ievi 

n‡ji w`‡K hvq|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.222 Sepoy/63812 Md. Abdul Hasim.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.81 Habilder Tariqul Islam 

 P.W.369 Marium Mun Manjuri, Magistrate 
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 P.W.502 Sweeper Md. Abdul Kader 

 P.W.522 Mrinal Kanti Saha, Police Inspector and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.81 Habilder Tariqul Islam deposed that he joined in 

Peelkhana on 16.02.2009. On 25.02.2009 at 7.00 A.M. he went 

to ‘Banglamotor’ for some materials of dinning table and came 

back to Peelkhana at 9.00 A.M. He heard firing from the side of 

Darbar at 9.30 A.M. He took shelter behind 36 battalion. After 

5/10 minutes Maj. Saif appeared before him with his runner and 

requested him to cross over the wall and he pushed them 

crossing over the wall. At 10.30 he heard firing repeatedly. He 

moved towards gate No.4. He came to see thereat 61951 Sepoy 

Keching Marma of 31 Battalion with an S.M.G and 69319 

Sepoy Aju Marma and 4/ 5 others BDR personnel standing with 
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arms. At that time a helicopter was flying over around 

Peelkhana. Sepoy Keching Marma fired pointing helicopter. 

Thereafter he came back to Soinick mess at noon. He went to 

mess of 36 Battalion for taking lunch. There he came to see 

77446 Sepoy Faruk with arms. After taking lunch he went to 

‘aywc Lvbv’. There he came to see the appellant 63812 Sepoy 

Hasim with arms. At evening he came out from room and saw 

Habilder Salim Bhuiyan and 67886 Jamanur with arms with the 

rebellions.  .............................. 

 In cross-examination on behalf of the appellant, he stated 

that on 27.02.2009 he went to hospital along with police. He 

denied the suggestion that he was under the custody of the 

police. At that time Subader Maj. Shahidullah controlled them. 

34 BDR personnel of 36 Battalion were under control the 

Subader Maj. Shahidullah at one place. He had been in 

Peelkhana since 03.03.2009. He denided the suggestion that 

I.O. asked him before 03.03.2009. He further deposed that I.O. 

examined him on 22.04.2009.  They brought the materials for 

‘eoLvbv’ from Janata decaration at Banglamotor and Kalabagan 

vide receipt. 7 persons namedly Mazibor, Rabiul, Farid, Rubel, 
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Tariqul, Rezaul accompanied him. They did not accompany 

him afterwards. He had no arms with him when he went at gate 

No.4. Nobody compelled him to take arms. Gate No.5 was 1½ 

kilometer far off from the place when he was working. He went 

on foot up to gate No.4. M.T is a heavy machine gun and it 

requires two persons to drive. He denied the suggestion that it 

requires 7 persons. He had no talk with anyothers. From gate 

No.4 he went to Line of 36. The office of 36 was on 2nd floor. 

He did not go to the office. He could not make any contact with 

anyone since he did not know the mobile number of the 

authority. He denied the suggestion that 23 round bullets were 

recovered from his bed and that he had implication with the 

rebellions and that he was armed and that he did not know 

Kaching Marma and that  the appellant did not make any fire 

and that he did not go to gate no.4 and that he deposed falsely 

in order to escape himself.  

 P.W.369 Marium Mun Manjuri, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the appellant as exhibit 728 and her 

signature 728/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.07.2009 and placed before 

him on 30.07.2009.  There is no reference where the appellant 

was kept for his reflection. He denied the suggestion that he 

was kept in the custody of the police and that he did not follow 

the provisions of 164/ 364 of the Code of Criminal Procedure in 

recording the statement of the appellant and that the appellant 

did not make any confession and that he did not certify it 

properly.  

P.W.502 Sweeper Md. Abdul Kader deposed that on 

02.03.2009 CID Police seized 32 items including a Toyota 

vehicle vide seizure list exhibit 916. He identified the signature 

as 916/1. 

On 05.03.2009 at 17.00 hours 42 items were seized 

including a shovel vide seizure list exhibit 917. He identified 

the  his signature as 917/1. 
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On 06.03.2009 at 12.00 hours CID seized 3 items 

including bullets at the showing of Sepoy Rafiqul Islam vide 

seizure list exhibit 918. He identified his signature as 918/1. 

On 07.02.009 twenty items were seized including bullets 

vide seizure list exhibit 919. He identified the signature as 

919/1. 

On 09.03.2009 at 12.15 two items were seized including 

empty bullets vide seizure list exhibit 920. He identified the his 

signature as 920/1. 

On 06.03.2009 at 12.30 8 items were seized from the 

residence of Col. Zakir vide seizure list exhibit 921. He 

identified the his signature as 921/1. 

On 06.03.2009 at 14.20 a door was seized from the 

residence of Col. Zakir vide seizure list exhibit 922. He 

identified the his signature as 922/1. 

On 06.03.2009 at 16.05 five items were seized from the 

residence of Col. Zakir vide seizure list exhibit 923. He 

identified his signature as 923/1. 

On 08.03.2009 at 12.05 eight items were seized vide 

seizure list exhibit 924. He identified his signature as 924/1. 
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On 08.03.2009 at 13.35 six items were seized from the 

office of commanding officer vide seizure list exhibit 925. He 

identified his signature as 925/1. 

On 14.03.2009 at 11.35 a pistol and bullets were seized 

vide seizure list exhibit 926. He identified his signature as 

926/1. 

On 08.03.2009 at 12.30 nine items were seized vide 

seizure list exhibit 927. He identified his signature as 927/1. 

On 08.03.2009 at 13.05 eight items were seized vide 

seizure list exhibit 928. He identified his signature as 928/1. 

In cross-examination on behalf of the appellant, he stated 

that at the time of seizing whether there was any soldiers or 

officer in Peelkhana. He denied the suggestion that he signed 

the seizure list at the instance of the authority. The alamats were 

in abandoned position. He denied the suggestion that nothing 

were seized in his presence.  

P.W.522 Mrinal Kanti Saha, Police Inspector deposed 

that on 07.03.2009 at 18.30 he seized 20 items including one 

packet bullet vide seizure list exhibit 919. He identified his 

signature as 919/1. 
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No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the regiment No. of P.W.81 was 45022 and according to 

C.S. both Tariqul Islam was a same person. He denied the 

suggestion that for making confusion he cited the above witness 

as Habilder instead of Lance Naik.  

The confession of the appellant Sepoy Md. Abdul Hasim 

(C.S.A.222), runs as under- 

“B¢j HLSe ¢pf¡q£z Na 25/02/09 Cw a¡¢l−M pL¡m 8.00/8.15 V¡l 

¢c−L clh¡l ®n¡e¡l SeÉ clh¡l q−m k¡C clh¡l n¤l¦ qu pL¡m 9.00 V¡uz 

clh¡l öl¦ qJu¡l ¢LR¤ pju fl clh¡−ll i£a−l ¯q L−l HLV¡ në ö¢ez 

clh¡−ll i£a−ll ph ®m¡L c¡y¢s−u k¡uz ph¡C ®fRe ¢c−u ®hl qJu¡l 

SeÉ f¡s¡f¡¢s L−lz ph¡l p¡−b B¢jJ ®hlq−u B¢pz clh¡l q−ml p¡j−e 

l¡Ù¹¡u Bp¡l fl …¢ml në ö¢ez ®c±y−s m¡C−e Q−m k¡Cz m¡C−e k¡Ju¡l 

¢LR¤ pju fl Q¡¢l¢c−L ®N¡m¡…¢ml në ö¢ez m¡C−el i£a−l B¢j m¤¢L−u 

b¡¢Lz ¢pf¡q£ q¡p¡e 36 hÉ¡−V¢mu¡−el ®p 02¢V AÙ» ¢e−u B−pz HLV¡ 

Hp,Hj,¢S Afl¢V ¢fÙ¹mz ®p m¡C−e H−p Bj¡−L ®c−M ®g−mz Bj¡−L 

®p ¢fÙ¹m¢V ¢e−a h−m eC−m j¡e¤o ®j−l ®gm−h M¡¢m q¡−a b¡L−mz ¢fÙ¹m¢V 
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B¢jq¡−a e¡ ¢e−u ¢hR¡e¡l Efl l¡M−a h¢mz a¡lfl ®p Q−m k¡uz ¢fÙ¹m¢V 

¢hR¡e¡l EflC b¡−L B¢j 36 hÉ¡−V¢mu¡−el d¤¢fM¡e¡l ¢ial m¤¢L−u 

b¡¢Lz pjÙ¹ ¢ce J l¡a B¢j ®pM¡−e m¤¢L−u b¡¢Lz fl¢ce 26/02/09 Cw 

pL¡m 10.00 V¡l ¢c−L 36 l¡C−gm hÉ¡−V¢mu¡−el LÉ¡¢¾V−el ®fRe ¢c−u 

®cu¡m Vf¢L−u f¡¢m−u k¡Cz a¡l fl p¡−uc¡h¡c q−u Bj¡l el¢pwc£ 

h¡s£−a Q−m k¡Cz plL¡l£ ®O¡oe¡ ®j¡a¡−hL 01/03/09 Cw a¡¢l−M 

¢fmM¡e¡u k¡Cz ¢L¿º Bj¡−cl i£a−l fÐ−hn Ll−a ®cu¢ez 03/03/09 Cw 

a¡¢l−M ¢fmL¡e¡u fÐ−hn L¢lz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/411/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 382 

of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.81 does not bear any substance 

in establishing the offence under Section 382 of the Penal Code. 
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He claims to see the appellant with arms. Mere carrying arms 

does not constitute the offence as he was convicted and 

sentenced. The evidence of P.Ws. 502 and 522 also does not 

bear any substance. P.W. 502 admitted in his cross-

examination-‘Bm¡ja f¢laÉ¡J² ¢Rmz’ P.W. 522 was not cross-

examined on behalf of the appellant. From their evidence it 

does not appear that any incriminating substance was recovered 

from the possession of the appellant. The confessional 

statement of the appellant is exculpatory in nature. It is merely a 

statement as he deposed-‘ m¡C−el i£a−l B¢j m¤¢L−u b¡¢Lz ¢pf¡q£ q¡p¡e 

36 hÉ¡−V¢mu¡−el ®p 02¢V AÙ» ¢e−u B−pz HLV¡ Hp,Hj,¢S Afl¢V ¢fÙ¹mz ®p 

m¡C−e H−p Bj¡−L ®c−M ®g−mz Bj¡−L ®p ¢fÙ¹m¢V ¢e−a h−m eC−m j¡e¤o ®j−l 

®gm−h M¡¢m q¡−a b¡L−mz ¢fÙ¹m¢V B¢jq¡−a e¡ ¢e−u ¢hR¡e¡l Efl l¡M−a h¢mz 

a¡lfl ®p Q−m k¡uz ¢fÙ¹m¢V ¢hR¡e¡l EflC b¡−L B¢j 36 hÉ¡−V¢mu¡−el 

d¤¢fM¡e¡l ¢ial m¤¢L−u b¡¢L’. It bears no evidentiary value. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 81 is the eye witness to the occurrence. He properly 

identified the appellant with his badge No. He saw the appellant 
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with arms. His evidence bears substance to the effect that he 

took away arms by plundering Kote and committed the offence 

under Section 382 of the Penal Code. His confessional 

statement although appears evasive manner but it bears 

substance. No evidence appears that it was obtained under 

coercion. P.W. 369, the recording Magistrate duly certified it as 

voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 



 

 

9577 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 



 

 

9581 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Abdul Hasim 

(C.S.A.222) stated in his confessional statement- 

 “m¡C−e k¡Ju¡l ¢LR¤ pju fl Q¡¢l¢c−L ®N¡m¡…¢ml në ö¢ez m¡C−el 

i£a−l B¢j m¤¢L−u b¡¢Lz ¢pf¡q£ q¡p¡e 36 hÉ¡−V¢mu¡−el ®p 02¢V AÙ» ¢e−u 

B−pz HLV¡ Hp,Hj,¢S Afl¢V ¢fÙ¹mz ®p m¡C−e H−p Bj¡−L ®c−M ®g−mz 

Bj¡−L ®p ¢fÙ¹m¢V ¢e−a h−m eC−m j¡e¤o ®j−l ®gm−h M¡¢m q¡−a b¡L−mz ¢fÙ¹m¢V 

B¢jq¡−a e¡ ¢e−u ¢hR¡e¡l Efl l¡M−a h¢mz a¡lfl ®p Q−m k¡uz ¢fÙ¹m¢V ¢hR¡e¡l 

EflC b¡−L B¢j 36 hÉ¡−V¢mu¡−el d¤¢fM¡e¡l ¢ial m¤¢L−u b¡¢Lz pjÙ¹ ¢ce J 

l¡a B¢j ®pM¡−e m¤¢L−u b¡¢Lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.369 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record. From his 

confessional statement it is apparent that he held arms.  
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P.W. 81 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. In fact, P.Ws. 502 and 522 do 

not provide substantive evidence.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 81 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 81 deposed- 

‘36 e¨vUvwjq‡bi †g‡Q hvB ỳcy‡i †L‡Z| †mLv‡b †`wL 77446 wmcvnx 

dvi“K‡K mk ¿̄ Ae ’̄vq †`wL| c‡i LvIqv †k‡l aywc Lvbvq hvB| 63812 wmcvnx 

nvwmg‡K A ¿̄mn †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 
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Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.267 Naik /47525 Md. Ziaul Haque.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.22 Major Abdullah Al Mamun 

 P.W.65 Havilder Abu Taher 

 P.W.71 Naib Suvader Md. Hasim Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.22 deposed that on the occasion of BDR week 2009, 

he was entrusted with duty but he took leave for a day on 

25.02.2009 and thus remained in his residence in Peekhana. At 

about 9.00 A.M. he heard of firing. Through window from his 

residence on 2nd floor he came to see 22/25 BDR personnel 

shouting being armed in the varanda of 24 Battalion. They were 

asking to take arms rapidly. In order to know the situation, he 

instantly came to the office and found 7/8 clerks and runners in 

the varenda. One runner asked him to run away informing that 

the BDR personnel revolted and killed some persons. Soon he 

came back to his residence and tried to come again to the office 

through back side of the office. At that time he came to see 7/8 

BDR personnel to take away the Commandant Lt. Col. Lutfor 

of 24 Battalion in way of assaulting him. Afterwards he came to 

sector office crossing over the wall. On the way to come back 
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he observed that his private car Dhaka Metro. Ka -16-8235 

completely burnt.  

Later on, at the request of Lt. Col. Mainul he came at 

Peekhana and identified some rebellions in BDR hospital. He 

identified Sepoy Muhit, DAD Seraj, Subedar Maj. Jubayer, the 

appellant Naik Zia, Sepoy Ramjan, Sepoy Ibrahim and Sepoy 

Altaf.   

In cross-examination on behalf of the appellant, he stated 

that he had no involvement with ‘Wvj fvZ Kg©m~Px’ . He denied the 

suggestion that he had is involvement with ‘Wvj fvZ Kg©m~Px’. 

There were about 8000 soldiers in Peekhana. Home Minister 

himself took surrender of the Arms. He denied the suggestion 

that he did not see the appellant in Peekhana and that he 

deposed falsely against him and that he took false plea for leave 

for a day.  

P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 in Peekhana. Gate 

was closed at 9.30 A.M. All R.P. went away locking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 
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towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll®a Ll−a’. 3 

rebellions came down from the vehicle, assaulted him and 

asked him for arms and in default threatened his life. He 

informed them of taking away arms by the previous party. 

Thereafter they left him. Among them he could identify Naik 

Subader Helal, Habilder Rahman, the Appellant Naik Zia, 

Sepoy Ali Forhad, Azad, Lance Naik Gausul, Sepoy Akbor, 

Lance Naik Harun, Habilder Kashem, Bayzed, Naik Shahid and 

Sepoy Riaz. They ran away from Peekhana on 26.02.2009.  

In cross-examination on behalf of the Appellant, he 

stated that he deposed before I.O. on 26.08.2009. He deposed 

before the Court what he deposed before I.O. They were 5 

guard commanders. The Guards went away living behind arms 

before appearance of the rebellions. The appellant hailed from 

13 Battalion. There were two BDR personnel named Zia. The 

number of the appellant Zia was 47525. He knew him well. He 

denied the suggestion that there were three BDR personnel 

named Zia. He remained in guard room from 4.00 to 9.30. He 

denied the suggestion that he deposed falsely.  
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P.W.71 Naib Subader Med. Asstt. Md. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 

were running towards hospital. At about 10.30 many BDR 

personnel came into hospital with violent mood. He came to see 

Helal of 13 Battalion, Habilder Yousuf, 30109 Habilder 

Humayun with S.M.G and grenade, the appellant Naik Ziaul 

with S.M.G, Sepoy Rahim with Rifle and Pistol, Naik Guljar 

with S.M.G, Subader Ramendro Nath with S.M.G. Naik 

Agnaishar with S.M.G., Lance Naik Enamul Kabir with 

grenade, Sepoy Ziauddin and Sepoy  Alamgir, Sepoy Ariful 

with Rifle, Sepoy Anowar with Pistol, Sepoy Moyazzem, 

Sepoy Monowar, Sepoy Razzaque with rifle, Sepoy Zabayer 

with grenade, Sepoy Lelin Chakma with grenade, Sepoy 

Rffiqul with Rifle and Sepoy Yousuf with S.M.G. Later on, he 

also came to see Habilder Yousuf, Habilder Humayun, Naik 

Subeder Helal, Sepoy Abdur Rahim to move on a pick-up with 

arms. 

 In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 at about 10.30 he came to see 100 of BDR 
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personnel  beside and around hospital.  He denied the 

suggestion that since he remained within BDR hospital he could 

not identify the appellant in the midst of 100 BDR personnel 

gathered outside hospital.  He was in the charge of ward master 

but Lt. Col. Yeasmin was in charge of mortuary. He kept 4 dead 

bodies in mortuary. He denied the suggestion that he kept the 

dead bodies thereat at the instruction Lt. Col. Yeasmin. He did 

not find her. He did not record the particulars of the dead bodies 

and sign the register but he noted there particulars in a hand 

note and later on make entry in the register. He was entrusted to 

supervise all wards in the hospital, not to provide the treatment 

to the patient. The injured patient came to hospital from 7.00 

P.M. to 10.00 P.M. on 25.02.2009.  Those patients were sent to 

Red Crescent Hospital at the instruction of Lt. Col. Sadrul 

Alom. On 25.02.2009  Habilder Medical Assistant Sarfuddin 

Kaiser, Naik Ataul Rahman, Habilder Medical Assistant  Abdur 

Rab, Naik Medical Assistant Julhasuddin, Naik Subeder Abdul 

Mannan and others were with him. They all had no arms. He 

deposed before Magistrate and I.O. on the same date on 

08.11.2009. He denied the suggestion that he made 
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contradictory statement before I.O. and Magistrate and that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.22 , 65 and 71 deposed against the appellant. Col. 

Mainul was not a member of his team. No TIP was held. 

P.W.22 deposed before him that Lt. Col. Mainul asked him for 

TIP. He did not bring the accused and P.W.22 face to face. He 

perused the 164 statement of P.W.65 which recorded on 

08.11.2009. P.W.22 deposed that he did not find the appellant 

with arms.  

None Appears on behalf of the Appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 
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in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.22 is the eye witness to the occurrence. On the date of 

occurrence he having on C.L. remains in his residence and 

observed the occurrence through window of his residence and 

during occurrence he also came out to his office and himself 

saw the occurrence caused by the rebellions and thus he 

identified the appellant physically on 28.02.2009 in the 

premises of BDR hospital at the request of Lt. Col. Moinul. 

P.Ws.65 and 71 are also eye witnesses to the occurrence. 

P.W.65 himself was a guard commander on the date of 

occurrence at gate No.3 and identified the appellant among the 

rebellions who appeared at the gate and asked him for arms. He 

affirmed the identity of the appellant by his cross-examination 
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as his bearing No. 47525 of 13 Battalion. P.W.71 identifies the 

appellant with S.M.G. From his evidence it is apparent that the 

appellant took up arms by plundering kote and committed the 

offence under Section 382 of the Penal Code. All the P.Ws. 

were throughly cross-examined but their evidence remains 

uncontroverted and unembellished. The evidence of the 

prosecution witnesses appears reliable, credible and trustworthy 

and it can solely be based to support the impugned order of 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 
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assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws. 65 and 71 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. P.W.22 also 

identified him later on as eye witness to the occurrence at the 

instance of Lt. Col. Mainul. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws.65 and 71  provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 65 deposed – 

“15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z 

Ki‡Z 3 bs †M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m 

Avgv‡K gviai K‡i Mv‡W©i A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg 
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ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| ZLb Zviv P‡j hvq| bv‡qK my‡e`vi 

†njvj, nvwej`vi ingvb, bv‡qK wRqv, wmcvnx Avjx dinv`, AvRv`, 

j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK nvi“b nvwej`vi 

Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi|” 

He reiterated in cross- 

“bv‡qK wRqv 13 e¨vUvwjq‡bi m`m¨| 2 Rb wRqv Av‡Q| Bnv mZ¨ b‡n 

wRqv bv‡g 3 Rb Av‡Q GB wRqvi bv¤̂vi 47525| Avwg Zv‡K fvjfv‡e 

wPwb|” 

P.W.71 deposed- 

“10-30 wgt nvmcvZv‡j kZ kZ wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| 

we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg wR nv‡Z nvwej`vi BDQye 

GmGgwR nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR I †MÖ‡bW nv‡Z, 

bv‡qK wRqvDj GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j nv‡Z, 

bv‡qK ¸jRvi GmGgwR nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, 

bv‡qK AwMœ̄ î‡K GmGgwR nv‡Z, j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW 

nv‡Z, wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, wmcvnx AvjgMxi‡K ivB‡dj 

nv‡Z, wmcvnx Avwidzj‡K ivB‡dj nv‡Z, wmcvnx Av‡bvqvi wc —̄j nv‡Z, 

wmcvnx †gvqv‡¾g ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj nv‡Z, wmcvnx 

iv¾vK ivB‡dj nv‡Z, wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb PvKgv 
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ivB‡dj nv‡Z wmcvnx iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR 

nv‡Z †`‡LwQ| ” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.268 Sepoy/72148 Md. Jamal Hossain. 

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Section 382 of the Penal Code sentenced him imprisonment for 

10(ten) years with a fine of Tk.50,000/- in default S.I. for 
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2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.128 Lance Naik Md. Zahidul Islam 

 P.W.222 Sepoy Md. Monir Hossain and   

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.128 Lance Naik Md. Jahidul Islam deposed that on 

25.02.2009 at about 8.40A.M. he went to Darber with Mr. Col. 

Anisuzzaman and thereafter he waited in the Parade ground with 

vehicle. At about 9.25 A.M. he heard of firing and came to see 

some persons running by the side of road beside swimming pool. 

Some people kicked on the vehicle and caused damage to the 

vehicle. He contacted with Col. Anisuzzaman over mobile 

No.01714989550. Col. Anisuzzaman asked him to take shelter in 

a safe place with vehicle. When he moved with the vehicle Maj. 

Khaled availed his vehicle and he dropped Maj. Khaled in his 
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residence and thereafter he came back to M.T. garage and 

thereafter took shelter in M.T. garage. Therefrom at about 

11.00A.M he came to see 58209 Sepoy Mofiz to make blank fire 

with S.M.G and he asked all to come down. Being afraid he took 

shelter in the toilet on the 2nd floor. At about 1.00 A.M. he came 

out from the toilet and moved towards Barak. On the way, he 

came to hear that none would be spared if anybody remains 

without arms. He came back to Barak and at about 5.00 P.M. he 

came to see the appellant 72148 Sepoy Jamal to enter into his 

room with arms but after wards he left him. ............................. 

 

In cross-examination on behalf of the appellant, he denied 

the suggestion that he did not refer the number of Mofiz and 

Jamal before I.O. and that he did not depose before I.O. that 

Mofiz was a driver. The vehicle was of BDR. He was not driver 

of that vehicle. On that day Habilder Naimul was the driver the 

vehicle. Vehicle was not seized but he showed it to I.O. At about 

9.50/9.55 A.M. he went to garage and came out from garage at 

about 11.00 A.M. In M.T. garage he happened to meet with 

many others. Habilder Naimur went to his residence. I.O. took 
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his mobile number but he did not seize the mobile. After 

occurrence he did not happen to meet with Maj. Khaleq. He 

happened to meet with Brg. Gen. A. Halim on the date of 

occurrence. He denied the suggestion that Brg. rebuked him for 

his participation in the rebellion. He denied the suggestion that 

he could not identify accused Mofiz and thus he did not refer his 

number and that he deposed his number as being tutored. He 

denied the suggestion that Mofiz had no implication to the 

occurrence and that Mofij did not carry any arms and the Jamal 

Hossain was not present on the date of occurrence. 

 P.W.222 Sepoy Md. Monir Hossain deposed that on 

25.02.2009 he was sending cookeries to Decorator. At morning 

he came to hear terrible firing and thus took shelter in the store. 

At evening when he came out at veranda, he came to see the 

condemner 74976 Sepoy Mesbah, 43341 Habilder Sayeed, the 

appellant 72147 Sepoy Jamal with arms and to move around. 

He further took shelter in the store and remained there for the 

night on 26.02.2009 at 5.00 A.M. he left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that B and E company were at different buildings.  There was 
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no store in B company. He hailed from B company, 36 

Battalion. He denied the suggestion that he was the store man 

of B company of 36 Battalion. The key of the store was with 

him. They, 3 store men were there in the store room. They did 

not take shelter with him in the store room. He can’t say where 

other persons went away.  He remained in the store till 4 P.M. 

During this time he did not receive any order from the 

authority. He denied the suggestion that he remained in the 

store for the whole day and night.  He heard miking in 

Peelkhana. He came out in civil dress. He saw police/RAB on 

the road. He did not tell them anything. He denied the 

suggestion that he did not see anything since he hid himself in 

the store and that he deposed falsely.     

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded 161 statement of P.W.128 on 30.08.2009. He 

did not depose the badge number of the appellant. The appellant 

was arrested on 21.03.2009 and taken remand for 12 days. He 

denied the suggestion that he implicated the appellant falsely 

without finding any evidence against him.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/411/341 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 382 and sentenced him 

10(ten) years and a fine of Tk.50,000/- in default 2 (two) years 

more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws. 128 and 222 do not 

constitute any offence under section 382 of the Penal Code 

against the appellant. They merely claim to see the appellant 

with arms. Moreover their identification to the appellant is not 

proper and reliable. P.W.128 refers the badge No. of the 

appellant in his testimony but P.W.654, the investigation officer 

admits that he did not refer the badge No. of the appellant in his 

161 statement. There are several BDR persons named Jamal 

and one Jamal has been not sent up in C.S., serial No.225. His 

testimony thus appears tempered and tutored. P.W.222 refers 
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the badge No. of the appellant as 72147 but in fact he bears the 

badge No. as 72148.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 128 and 222 are eye witnesses to the 

occurrence and they both saw the appellant with arms. From 

their evidence it is clear that he took up arms by plundering 

kote and it bears substance to the offence under Section 382 of 

the Penal Code. Both the witnesses identified the appellant with 

his badge No. but the badge No. referred by P.W.222 was 

wrongly recorded either by slip of pen or tongue.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws. 128 and 222 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 128 and 222  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 128  deposed – 
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‘1 Uvi mgq ˆmwbK jvB‡bi D‡Ï‡k¨ iIqvbv nB| iv Í̄vq ïb‡Z cvB A ¿̄ 

Qvov KvD‡K †c‡j ¸wj Kiv n‡e| Avwg jvB‡b P‡j Avwm we‡Kj 5 Uvq 72148 

wmcvnx Rvgvj‡K ivB‡djmn Avgvi iæ‡g Avm‡Z †`wL| †m Avgv‡K A ¿̄ wb‡Z e‡j 

I Avgvi jvBb †_‡K P‡j hvq|’ 

P.W. 222 deposed-  

‘¢h−Lm 4 V¡l ¢c−L h¡l¡¾c¡u ®hl q−m 74976 ¢pf¡q£ −jSh¡q, 43341 

q¡¢hmc¡l p¡Cc, 72147 ¢pf¡q£ S¡j¡m−L AÙ»pq ®O¡l¡−gl¡ Ll−a ®c¢Mz’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.315 Naik/27087 Md. A. Mannan. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.359 Foisal Atique Bin Kader, Magistrate 

 P.W.485 Md. Kamruzzaman and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.359 Foisal Atique Bin Kader, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

27.05.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 661 and his 

signature 661/1 series.  

In cross-examination on behalf of the appellant, he stated 

that I.O. produced the appellant before him being accompanied 

by the police. There was no reference when the appellant was 

taken before the Court. He was taken on remand for 5 days. He 

denied the suggestion that he did not appraise column 5 to the 

appellant.  

P.W. 485 Sepoy Md. Kamruzzaman deposed that on 

0410.2009 he identified 46982 Rafiqul, 51214 Alamgir, 66452 

Shekhor, 4696 Ekramul Hoque and the appellant 27087 

Mannan from video footage. He identified the BDR personnel 

with uniform. He also exhibited the picture exhibit CXLV series. 

He and accused-persons served in the same Battalion.  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he did not depose before the I.O. that he 

could identify Mannan with Rifle on his shoulder. He cannot say 

which channel took picture. He denied the suggestion that the 
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picture was not of Mannan. He denied the suggestion that picture 

was created afterwards by pesting and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded 161 statement of P.W.485 on 04.10.2009. In 

his statement he did not refer the name of the appellant. The 

appellant was taken on remand for 5 days and he made 

confessional statement. He denied the suggestion that he 

implicated the appellant wrongly.  

The confession of the appellant Naik Md. Abdul Mannan 

(C.S.A.315), runs as under- 

“B¢j 2005 p¡−m ¢h¢X,Bl pcl cçl ¢fmM¡e¡u hcm£ q−u B¢pz L−uL 

j¡p BN ®b−L B¢j ®L¡−al c¡¢u−aÅ ¢Rm¡jz ¢hNa 24.02.09 ¢MËx 

¢h¢XBl pç¡q Efm−r fÉ¡−lX ®c¢Mz fÉ¡−lX ®n−o B¢j AÙ» Sj¡ ®eCz 

25.02.09 ¢MËx clh¡l Efm−r Ae¤j¡e pL¡m 8.30 O¢VL¡l pju clh¡l 

q−m fÐ−hn L¢l ®no ®b−L  ¢LR¤ B−Nl p¡¢l−a ®Qu¡−l h¢pz ¢X¢S 

j−q¡c−ul ö−iµR¡ hš²hÉ ®n−o X¡m i¡a ¢ho−u Lb¡ hm¡l pju Ae¤j¡e 

pL¡m 9.30 O¢VL¡l pju qW¡v p¡j−el p¡¢l−a hp¡ ®m¡LSe E−W c¡s¡uz 

aMe …¢ml në quz aMe ph¡C ®c±s¡ ®c±¢s L−l clh¡l qm ®b−L ®hl 

q−u k¡u B¢jJ ®hl qCz Aafl 5ew ®N−Vl f¡−nÄÑ ¢c−u 36 ew hÉ¡V¡¢mu−e 
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B¢pz B¢j ®L¡−a ®k−u ®c¢M ®k, ®L¡a i¡‰¡ AÙ» e¡Cz Aafl B¢j 1ew 

®N−Vl ¢c−L ®N−m ¢LR¤ j¤−M¡n fs¡ ¢h¢XBl pcpÉ Bj¡−L HLV¡ l¡C−gm 

®cuz B¢j ®pC AÙ» ¢e−u 1ew ®NC−Vl ®cu¡−ml f¡−nÄÑ c¡¢s−u ¢Rm¡jz aMe 

1ew ®N−V mÉ¡x e¡−uL eSl¦m AÙ» pq ¢XE¢V−a ¢Rmz ®pC l¡−a B¢j 

q¡pf¡a¡−ml ®j−pl f¡−nÄÑ ¢Rm¡jz 

¢hNa 26.02.09 ¢MËx pL¡m Ae¤j¡e 9 O¢VL¡l ¢c−L 1ew ®NC−V 

j¤−M¡nd¡l£ ¢LR¤ ¢h¢XBl pcpÉ−L ¢j¢Xu¡l ¢eLV hš²hÉ ¢c−a −c¢Mz j¡CL 

J ¢V¢i−a AÙ» Sj¡ ®ch¡l ®O¡oe¡ ö−e 36 hÉ¡V¡¢mu¡−el ®L¡−a AÙ» Sj¡ 

®cC ¢hL¡m Ae¤j¡e 4/4.30 O¢VL¡l pjuz Aafl påÉ¡l pju 36 

hÉ¡V¡¢mu¡−el ®cu¡m Vf−L h¡¢q−l Q−m k¡Cz plL¡l£ ®O¡oe¡ ö−e 

01.03.09 ¢MËx ¢fmM¡e¡u ®k¡N c¡e Ll−a k¡Cz 03.03.09 ¢MËx ¢ia−l 

fÐ−hn L¢lz” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.485 identified the appellant properly with his badge 

No. from video-footage showed him during investigation. It is 

clear from his evidence that the appellant took away arms by 

plundering kote and committed the offence under Section 382 

of the Penal Code. The confession of the appellant- ‘Aafl B¢j 

1ew ®N−Vl ¢c−L ®N−m ¢LR¤ j¤−M¡n fs¡ ¢h¢XBl pcpÉ Bj¡−L HLV¡ l¡C−gm 

®cuz B¢j ®pC AÙ» ¢e−u 1ew ®NC−Vl ®cu¡−ml f¡−nÄÑ c¡¢s−u ¢Rm¡j’ appears 

inculpatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. Mere taking on remand 

does not render the confession involuntary. P.W.359, the 
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confession recording Magistrate duly certified it as voluntary. 

The confession of the appellant finds corroboration by the 

testimony of P.W.485 and the footage exhibit-CXLV. His 

confession being voluntary and true it can solely be based for 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Abdul Mannan 

(C.S.A.315), stated in his confessional statement- 

 “Aafl 5ew ®N−Vl f¡−nÄÑ ¢c−u 36 ew hÉ¡V¡¢mu−e B¢pz B¢j ®L¡−a 

®k−u ®c¢M ®k, ®L¡a i¡‰¡ AÙ» e¡Cz Aafl B¢j 1ew ®N−Vl ¢c−L ®N−m 

¢LR¤ j¤−M¡n fs¡ ¢h¢XBl pcpÉ Bj¡−L HLV¡ l¡C−gm ®cuz B¢j ®pC 

AÙ» ¢e−u 1ew ®NC−Vl ®cu¡−ml f¡−nÄÑ c¡¢s−u ¢Rm¡jz aMe 1ew ®N−V mÉ¡x 

e¡−uL eSl¦m AÙ» pq ¢XE¢V−a ¢Rmz ®pC l¡−a B¢j q¡pf¡a¡−ml ®j−pl 

f¡−nÄÑ ¢Rm¡jz 

¢hNa 26.02.09 ¢MËx pL¡m Ae¤j¡e 9 O¢VL¡l ¢c−L 1ew ®NC−V 

j¤−M¡nd¡l£ ¢LR¤ ¢h¢XBl pcpÉ−L ¢j¢Xu¡l ¢eLV hš²hÉ ¢c−a −c¢Mz j¡CL 

J ¢V¢i−a AÙ» Sj¡ ®ch¡l ®O¡oe¡ ö−e 36 hÉ¡V¡¢mu¡−el ®L¡−a AÙ» Sj¡ 

®cC ¢hL¡m Ae¤j¡e 4/4.30 O¢VL¡l pjuz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.359 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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The footage exhibit CXLV identified by P.W. 485 

figures him as a rebellion having arms with mask and hand 

mike along with other rebellions. It finds corroboration by his 

confessional statement and thus bears substantive evidence as 

member of unlawful assembly and his active participation to the 

occurrence in furtherance of their common intention/object to 

kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi 

†hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 
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ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.378 Signalman/65971 Md. Shariful 

Islam.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.69 Major Md. Tarikuzzaman 

 P.W.367 S.K.M. Tofayel, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.69 Maj. Md. Tariquzzaman deposed that on 

25.02.2009 he attended Darbar. Two Sepoys entered into 

Darbar with arms. Sepoy Moyeen was disarmed and Sepoy 

Kajal ran away. There happened firing outside Darbar.  BDR 

personnel present in Darbar were taking exist. He along with 

officers tried to bring them back. Coming out from Darbar, on 

the way to his residence he came to see 20/25 armed BDR 

personnel and among them he could identify the appellant 

Sepoy Sariful, Sepoy Shah Alom, Sepoy Loblu Gazi and 

Robiul Islam. He came to his residence at about 10.30 A.M. 

BDR personnel were making firing towards officer’s quarter. 

..................... ................................................. 

 In cross-examination on behalf of the Appellant, he 

deposed before I.O. on 14.03.2009 and I.O. read over statement 

to him. He deposed before I.O. that he saw 15/20 armed BDR 

personnel. Col. Shams and Col. Taslim were with him. BDR 

personnel went away defying his order. He denied the 

suggestion that he left Darbar defying the order of D.G. He 

became afraid having seen the armed soldiers moving towards 

Darbar. He denied the suggestion that he did not see the 
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Appellant and that he did not serve under him and that he 

deposed falsely.  

P.W.367 S.K.M. Tofayel Hassan, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

23.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 706 and his 

signature 706/1 series.  

In cross-examination on behalf of the appellant, he stated 

that he recorded the appellant as Sepoy as per his statement. He 

denied the suggestion that there was injury in the person of the 

appellant and that he did not appraise everything to the 

appellant and that the appellant did not make any confession as 

to his complicity to any offence and that he did not certify it 

properly and that the appellant did not make confession 

voluntarily.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.69 was present in Peelkhana on the date of occurrence 

and he seized paper to that effect. He could not find out who are 



 

 

9631 

on over all security on 25.02.2009. He denied the suggestion 

that there was no specific complain against the appellant. He 

arrested the appellant on 09.04.2009 and took remand for 14 

days. He denied the suggestion that he obtained the confession 

of the appellant under oppression.  

The confession of the appellant Signalman Md. Shariful 

Islam (C.S.A.378), runs as under- 

“Na 25/02/09 Cw a¡¢lM 8.30 ¢j¢e−Vl ¢c−L clh¡−l k¡Cz 9 V¡u 

clh¡l öl¦ quz D.G p¡−qh hš²hÉ öl¦ L−lez Hja¡hÙÛ¡u HLSe BDR 

l¡æ¡O−ll ¢cL ®b−L AÙ» ¢e−u p¡j−el ¢c−L ANËpl q−m p¡j−el ph¡C 

c¡¢s−u k¡uz f−l B¢j ®hl q−u fÉ¡−lX NË¡E−äl ¢c−L −N−m B¢j Y¡L¡ 

®pƒ−ll ¢cL ®b−L ®N¡m¡…¢ml në öe−a f¡Cz Be¤j¡¢eL 10.00 V¡l 

¢c−L ®mx L−eÑm ap¢mj  Bj¡−cl ®pƒl pc−l B−pz Je¡l p¡−b ®m¾p 

e¡−uL ®lS¡Em ®m¾p e¡−uL j¡qh¤h, e¡−uL p¡jp¤ p¤−hc¡l ®jSl BeR¡l 

Bm£ Hhw e¡−uL p¤−hc¡l L¡−nj ¢Rmz aMe p¤−hc¡l ®jSl BeR¡l Bm£ 

¢h.¢f Bj¡−cl hÉ¡l¡−L b¡L−a h−mz 

Aaxfl 11 V¡l ¢c−L j¤−M¡nd¡l£l¡ AÙ» ¢e−a h−m Hhw h−m AÙ» e¡ ¢e−m 

…¢m Ll−h j−jÑJ S¡e¡uz f−l 12V¡l ¢c−L B¢j ®L¡a q−a 1¢V l¡C−gm 

20 l¡Eä …¢m ®eCz B¢j Aaxfl p¡l¡l¡a R¡−c AhÙÛ¡e L¢lz 26/02/09 

Cw a¡¢lM B¢j AÙ» Sj¡ ®cCz HC Bj¡l Sh¡eh¾c£z” 
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None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.69 is the eye witness to the occurrence. He saw the 

appellant with arms. It is clear from his evidence that the 

appellant took away arms by plundering kote and committed 
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the offence under Section 382 of the Penal Code. The 

confession of the appellant- ‘Aaxfl 11 V¡l ¢c−L j¤−M¡nd¡l£l¡ AÙ» ¢e−a 

h−m Hhw h−m AÙ» e¡ ¢e−m …¢m Ll−h j−jÑJ S¡e¡uz f−l 12V¡l ¢c−L B¢j ®L¡a 

q−a 1¢V l¡C−gm 20 l¡Eä …¢m ®eC’ appears inculpatory in nature. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence. Mere taking on remand does not render the 

confession involuntary. P.W.367, the confession recording 

Magistrate duly certified it as voluntary. The confession of the 

appellant finds corroboration by the testimony of P.W.69. His 

confession being voluntary and true it can solely be based for 

conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Signalman Md. Shariful Islam 

(C.S.A.378) stated in his confessional statement- 

 “Aaxfl 11 V¡l ¢c−L j¤−M¡nd¡l£l¡ AÙ» ¢e−a h−m Hhw h−m AÙ» e¡ ¢e−m 

…¢m Ll−h j−jÑJ S¡e¡uz f−l 12V¡l ¢c−L B¢j ®L¡a q−a 1¢V l¡C−gm 20 l¡Eä 

…¢m ®eCz B¢j Aaxfl p¡l¡l¡a R¡−c AhÙÛ¡e L¢lz 26/02/09 Cw a¡¢lM B¢j 

AÙ» Sj¡ ®cCz” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.367 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 69 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 69 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 69 deposed- 

‘`ievi nj †_‡K †ei n‡q Avgvi evmvq hvIqvi c‡_ 20/25 Rb mk ¿̄ 

ˆmwb‡Ki `j †`wL G‡`i g‡a¨ wmcvnx kwidzj wmcvnx kvn Avjg, wmcvnx jvejy 

MvRx I ewaDj Bmjvg‡K †`L‡Z cvB|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.474 Naik /42562 Md. Rezaul Karim.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.411 Sepoy Md. Farid Afrad 

 P.W.324 Kamrunnahar Rumi, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.411 Sepoy Md. Farid Afrad deposed that on 

25.02.2009 he had his duty at Rifle Musium from 11.00A.M to 

1.00 P.M. At about 9.30 A.M he heard firing. He came to see 

Naib Subedar Nazrul, 6266 Naib Subedar Waliullah, 34575 

Habilder Sahab Uddin, 37323 Habilder Jumarat Ali, the 

appellant 42562 Naik Rezaul 45277 Habilder Anamul, 51429 

Shamsul Hoque to help the rebellions in taking arms. He took 

shelter in the Barak. ..............................................  

In cross-examination on behalf of the appellant, he denied 

the suggestion that he did not see the accused and that he 

deposed falsely. 

 P.W.324 Kamrunnahar Rumi, Magistrate deposed that 

she recorded the confessional statement of the appellant on 
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22.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 321 and her 

signature 321/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 15.07.2009 and she 

recorded her statement on 22.07.2009. She denied the 

suggestion that she did not follow the provisions of law in 

recording the statement and that the appellant did not make any 

statement of committing any offence and that she did not 

appraise anything to the appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he prayed for remand of the appellant once. He denied the 

suggestion that he tutored the witnesses against the appellant 

and implicated him falsely.  

The confession of the appellant Naik Md. Rezaul Karim 

(C.S.A.474), runs as under- 

“  A¡¢j 24/02/09Cw a¡¢lM ¢j¡ee£u fÐd¡ej¿»£l fÉ¡−lX ®c¢Mz c¤f¤−l hs 

M¡e¡u Awn ®eCz påÉ¡u ®l¡m L−e Ef¢ÙÛa ¢Rm¡jz l¡−a O¤j¡C  
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25/02/09Cw a¡¢lM ®i¡l p¡−s 5V¡u N¡−el ®ØVS °a¢l Ll¡l SeÉ NÒg 

NË¡E−ä k¡Cz pL¡m 6V¡ ®b−L IM¡−e L¡S L¢lz a¡lfl pL¡m p¡−s 9V¡l 

¢c−L g¡u¡−ll A¡Ju¡S ö¢ez ¢LR¤rZ fl ¢fmM¡e¡l ¢ia−l Qa¥Ñ¢c−L g¡u¡l 

öl¦ quz aMe ph¡C R¤V¡R¤¢V öl¦ L−lz A¡¢j NÒg NË¡Eä ®b−L f¡nÄhaÑ£ 

®L¾cÐ£u S¡−j pj¢S−c ®k−u A¡nÐu ®eez ®p¡u¡ 11V¡l ¢c−L jp¢Sc ®b−L 

A¡j¡l ¢eS m¡C−e Q−m A¡−pez e£−Ql ®b−L hÉ¡l¡−Ll Efl  g¡u¡l L−l 

j¤−M¡n d¡l£ pcpÉl¡z ALbÉ i¡o¡u N¡¢m ®cu Hhw AÙ» ¢e−a h−mz e¡ ¢e−m 

N¤¢m L−l ®j−l ®gm−h h−m m¡C−e ®LE ¢Rm e¡z A¡¢j HL¡ ¢Rm¡j f−l 

A¡¢j m¡Ce ®b−L ®e−j ®L¡−al ¢c−L k¡Cz ®c¢M ®L¡−al h¡C−l A−eL AÙ» 

f−l A¡−Rz A¡j¡−cl ¢eS −L¡Çf¡e£l HLV¡ Q¡ue¡ l¡C−gm (339 ew h¡V) 

A¡¢j q¡−a a¥−m ®eCz ¢e−u m¡C−e ®gla A¡¢pz f−l m¡C−e e¡ E−W 

m¡C−el ¢fQ−e ®k−u h−p b¡−Lez p¡l¡¢ce J  p¡l¡ l¡a ®pM¡−eC ¢Rm¡jz 

26/02/09Cw a¡¢l−M ®i¡l p¡−s 5V¡l ¢c−L AÙ»V¡  ®L¡−a Sj¡ ®cC H−p 

c¤f¤l fkÑ¿¹ m¡C−el ¢fR−e h−p b¡¢Lz f−l A¡¢j Ap¤ÙÛ ®h¡d Ll−m m¡C−e 

¢g−l ö−u O¤j¡Cz O¤j i¡P−m ®c¢M påÉ¡ −c¢M m¡C−e J CE¢e−V ®L¡e ®m¡L 

e¡Cz aMe A¡¢j i−u  påÉ¡ 6V¡l ¢c−L f¢ÕQj ¢c−Ll gÉ¡¢j¢m ®L¡u¡VÑ¡−ll 

f¡n ¢c−u f¡m¡Cu¡ k¡Cz ¢p¢im ®f¡n¡−L f¡m¡Cz A¡j¡−cl−L 24 O¾V¡l 

j−dÉ S−ue Ll¡l ®k ®O¡oe¡ ¢c−u−R ®pV¡ ö−e 1/3/09Cw a¡¢l−M pL¡m 

9V¡u 4ew ®NC−V H−p e¡j ®mM¡Cz p¡l¡¢ce A−fr¡l fl A¡j¡−cl−L 

¢hL¡m ®hm¡ A¡h¡qe£ j¡−W ¢e−u k¡uz 2/0/3/09 a¡¢l−M A¡h¡qe£ j¡−W 
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b¡¢Lz 3/3/09Cw a¡¢l−M ¢hL¡m 5V¡u A¡¢j ¢fmM¡e¡u  pcl cç−l 4ew 

®NC−V ¢c−u Y¤¢Lz  fÉ¡−lX NË¡E−ä ¢ae¢ce AhÙÛ¡e L¢lz a¡lfl 44 

l¡C−gm hÉ¡V¡¢mu¡−el m¡C−e A¡¢pz A¡j¡−L 15/07/09Cw a¡¢l−M 

¢fmM¡e¡ pcl cçl ®b−L −NËga¡l L−lz c¤f¤l 2V¡u  a¡lfl  C, I, D,  

A¢g−p  ¢e−u k¡uz A¡¢j ®L¡e N¤¢m hÉhq¡l L¢l e¡Cz A¡¢j i−u f¡m¡Cu¡ 

®N¢Rz HC A¡j¡l Sh¡eh¢¾cz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.411 does not inspire any 

confidence. He referred the regiment and badge No. of as many 

as 21 accused persons including the appellant. In view of the 

facts and circumstances of the case, the reference of badge No. 
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of as many as 21 accused appears tutored and such evidence 

cannot be relied on. He claims to see the appellant to help other 

accused in taking arms but there is no reference where and what 

manner he helped the other accused.  His above uncorroborated 

testimony lacks credibility and it cannot be relied on. From his 

confessional statement it is clear that he took up arms being 

threatened. P.W.324, the confessing recording Magistrate also 

failed to certify it properly as to its voluntariness. As per 

admission of P.W.654, the investigation officer he was taken on 

remand for 5 days and it is apparent that his confession was no 

more  but a product of torture and such confession cannot be 

taken into consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.411 is eye witness to the occurrence. He rightly 

identified the appellant with his badge No. He was cross-

examination on behalf of the appellant but could not be 

controverted, assailed his evidence in any way. The confession 

of the appellant-‘ f−l A¡¢j m¡Ce ®b−L ®e−j ®L¡−al ¢c−L k¡Cz ®c¢M 

®L¡−al h¡C−l A−eL AÙ» f−l A¡−Rz A¡j¡−cl ¢eS −L¡Çf¡e£l HLV¡ Q¡ue¡ 
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l¡C−gm (339 ew h¡V) A¡¢j q¡−a a¥−m ®eC ’ appears evasive in nature 

but it is inculpatory. It finds corroboration by the evidence of 

P.W.411. Although the appellant was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Naik Md. Rezaul Karim 

(C.S.A.474) stated in his confessional statement- 

“f−l A¡¢j m¡Ce ®b−L ®e−j ®L¡−al ¢c−L k¡Cz ®c¢M ®L¡−al h¡C−l 

A−eL AÙ» f−l A¡−Rz A¡j¡−cl ¢eS −L¡Çf¡e£l HLV¡ Q¡ue¡ l¡C−gm 

(339 ew h¡V) A¡¢j q¡−a a¥−m ®eCz ¢e−u m¡C−e ®gla A¡¢pz f−l m¡C−e 

e¡ E−W m¡C−el ¢fQ−e ®k−u h−p b¡−Lez p¡l¡¢ce J  p¡l¡ l¡a ®pM¡−eC 

¢Rm¡jz 26/02/09Cw a¡¢l−M ®i¡l p¡−s 5V¡l ¢c−L AÙ»V¡  ®L¡−a Sj¡ 

®cC H−p c¤f¤l fkÑ¿¹ m¡C−el ¢fR−e h−p b¡¢Lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.324 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.411 referred above saw him to help the rebellions in 

taking arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 411 provides direct 
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evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 411 deposed- 

“25/2/09, 11 Uv †_‡K 13 Uv ch©š— ivB‡dj hv ỳN‡i duty wQj| 9 1/2 

Uvq ¸wji kã ïwb| bvt my‡`evi bRi“j, 6266 bvt myt IqvwjDj−vn 

34575 nvwej`vi mvnve DwÏb, 37323 nvwej`vi RygviZ Avjx, 

42562 bv‡qK †iRvDj 45277 nvwej`vi Gbvgyj 51429 kvgQyj nK‡K 

A ¿̄ wb‡Z mvnvh¨ Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.478 Sepoy/78192 Md. Monir 

Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.278 Naib Subader Biddut Mitro 

 P.W.381 Roksana Begum Happy, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Subader Major Gofran Mollik (C.S.A.8) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.278 Biddut Mitra deposed that on 25.02.2009 he 

attended Darber at morning. He took his seat in the middle of 

3rd row. While D.G. was delivering speech Sepoy Moyeen of 13 

Battalion entered into Darber through back door and pointed 

arms on D.G. on the stage. Sepoy Kazal of 44 Battalion 

followed him with arms. Some officers detained Moyeen and 

disarmed him and at that event Sepoy Kazal left Darber. All 

BDR personnel shouted with loud voice ‘Rv‡Mv’ and stood up. 

They took step to leave Darbar. At one stage he also came out 

to J.C.O’s quarter ‘cïi’ building 9/A and observed the situation 

therefrom standing at the bottom of the stair. At that time he 

came to see 67849 Sepoy Ferdous Rahman, 78709 Masud Ali, 

76671 Mojammal Hoq, 78708 Masud Ahmed, 52889 Lance 

Naik Badal Mia, 76363 Julfikar Ali, 67254 Sumon Mirja, 

76637 Ziaul Hoq, 76879 Abul  Kashem, 73139 Firoj Ali, 46481 

Habilder Mahbubul Alam, 60513 Faker Ali Mim, 75082 Mobin 



 

 

9658 

Khan of 24 Rifle Battalion and 46091 Habilder Mijanur 

Rahman of Sadar Rifle Battalion with arms and to make firing. 

He heard them to say- Ô`vex Av`vq bv nIqv ch©š— Av‡›`vjb Pj‡e| †Kvb 

Avwg©‡K Qvo †`Iqv n‡e bv| cÖ‡qvR‡b mKj Avwg©‡K nZ¨v Kiv n‡eÕ. After a 

while RD 141 Nurul Huda came in to his residence there after 

he went to the residence of subidar Matiur on 3rd floor. After 

half an hour DAD Nurul Huda went to the residence of subider 

Matiur along with his wife. There DAD Nurul Huda talked over 

mobile with different persons. He also came that residence and 

waited there till 19.00 hours. Thereafter he came book to his 

own residence and remained there. At about 2.00 hours on the 

night he pushed his family member over the boundary wall. At 

that time he came to see 69162 Sepoy Rezaul Karim and the 

Appellant 78192 Sepoy Md. Monir Hossain with arms and on 

firing.  

 In cross-examination on behalf of the appellant, he stated 

that he sent his family members pushing over the wall. It took 5 

minutes to come to his residence. His building was 50 years 

away from under construction JCO building. He denied the 

suggestion that he did not see the appellant from their building.  



 

 

9659 

 P.W.381 Roksana Begum, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

27.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 845 and her 

signature 845/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was on remand. There is no reference 

where the Appellant was kept for reflection. He denied the 

suggestion that she did not appraise column 5 and that she did 

not follow the provisions of 164/364 of the Code of Criminal 

Procedure in recording the statement of the appellant and that 

she did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he took deposition of P.W.278 on 06.05.2009. He arrested 

the appellant on 15.07.2009 and took remand for 10 days. He 

denied the suggestion that he obtained the confession of the 

appellant under oppression and that P.W.278 deposed as being 

tutored by him.  
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The confession of the appellant Sepoy Md. Monir 

Hossain (C.S.A.378), runs as under- 

“  25/02/2009Bs Zvs AvbygvwbK 9.20 Uvq `ievi n‡j ¸wji keã 

ïbv hvq| Avwg ZLb `ievi n‡j wQjvg| mevB ˆn ˆP K‡i  evB‡i P‡j 

hvq| Avwg evviv‡Ki w`‡K hvB| iv¯Zvi av‡i GK`j A ¿̄avix †jvK 

Avgv‡K wR‡Ám K‡i Avgvi A ¿̄ †Kv_vq|  Zviv Avgv‡K dvqvi Ki‡Z Pvq 

Ges evuP‡Z PvB‡j Avgv‡K A ¿̄ wb‡Z e‡j| Avwg  Av‡¯Z Av‡¯Z e¨viv‡K 

wM‡q wKQy¶b Aem ’̄vb Kwi Ges ¸wji kã ïwb Ges bx‡P †_‡K gy‡Lvk 

avix wewWAvi ˆmwbK Avgv‡`i‡K A ¿̄ wb‡Z e‡j| Avwg bx‡P †b‡g 

11.30Uvq †KvZ †_‡K  wb‡Ri A ¿̄ †bB| G‡Z dvqvwis wcb wQjbv| A ¿̄ 

wb‡q g‡b n‡jv Avgvi PvPv‡Zv fvB Gg`v` `ievi n‡j Av‡Q | Avwg H 

w`‡K †h‡Z PvB wKšZz kã ï‡b †diZ Avwm Ges wbg©vbvaxb GKwU 

wZbZjv fe‡b Avkªq †bB| ILv‡b mviv w`b ivZ wQjvg| ciw`b  

†KvqvUvi Mv‡W© Avgvi fvexi Kv‡Q hvB| N›Uv Lv‡bK ILv‡b wQjvg| 

9.30/10Uvq A ¿̄ Rgv †`B †Kv‡Z| Avwg 2/2.30 Uvq †`qvj Uc‡K 

evB‡i P‡j hvB| ” 

The confessional statement of co-accused  Subeder Major 

Gofran Mollik (C.S.8) runs as under- 

““B¢j haÑj¡−e 24 l¡C−gm hÉ¡V¡¢mu¡−e p¤−hc¡l −jSl ¢qp¡−h LjÑla 

B¢Rz 2005 p¡−ml H¢fÊm j¡−p 40 l¡C−gm hÉ¡V¡¢mu¡−e e¡C‰ÉR¢s q−a 
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¢h¢XBl ¢fmM¡e¡u H−p ®k¡Nc¡e L¢lz flha£Ñ−a 24 l¡C−gm hÉ¡V¡¢mu¡−e 

®k¡Nc¡e L−l p¤−hc¡l ®jSl ¢qp¡−h 01/01/08 Cw q−a hÉ¡V¡¢mu¡−el 

c¡¢uaÅ f¡me L¢lz Bj¡l hÉ¡V¡¢mu¡−e 642 Se pcpÉ ¢Rmz a¡l p¡−b V¡–

¤−n¡l 243 Se pwk¤š² quz 25/02/09 Cw a¡¢lM clh¡−l AwnNËq−el SeÉ 

Bj¡−cl hÉ¡V¡¢mu¡e q−a 355 Se−L ¢e−cÑn ®cuz 25.02.09 a¡¢lM 

pL¡m 08.20 V¡u B¢j clh¡l q−m ¢N−u Ef¢ÙÛa qCz Ae¤j¡e p¡−s 

BVV¡l pju Bj¡−cl hÉ¡V¡¢mu¡−el q¡¢hmc¡l ®jSl ®j¡x n¡q¡h E¢Ÿe 

Hhw e¡−uL Cpm¡j E¢Ÿe Bj¡−cl hÉ¡V¡¢mu¡−el 355 Se−L c¡lh¡l q−m 

¢e−u B−pz Bjl¡ clh¡l q−ml phÑ c¢r−e hp¡ ¢Rm¡jz phÑ Eš−l 

®pe¡h¡¢qe£l A¢gp¡l pq ¢XH¢X l¡ hp¡ ¢Rmz j¡TM¡−e −pM¡−e °p¢eLl¡ 

hp¡ ¢Rmz clh¡−ll Af¡WÉ ¢X¢S Hhw ¢X¢X¢S ¢h−NË¢Xu¡l −Se¡−lm j−q¡cu 

hp¡ ¢R−mez Ae¤j¡e 09.05 V¡u Ae¤ù¡e öl¦ qu Hhw Ae¤j¡¢eL 09.15 

V¡u ¢X¢S j−c¡u a¡l hš²hÉ öl¦ L−lez fÐb−j ¢a¢e fÐd¡e j¿»£l BNje 

Efm−r fÉ¡−l−Xl fÐnwp¡ L−lez flha£Ñ−a X¡mi¡a LjÑÑp§Q£l hÉ¡f¡−l 

pLm−L ¢S‘¡p¡ L−le z Bfe¡l¡ X¡m i¡−al V¡L¡ ®f−u−Re ¢Le¡? Eš−l 

e£Q¤ ü−l fÐ¡¢ç ü£L¡l L¡−m ¢X¢S j−q¡cu h−me ®k, Bfe¡l¡ A−e−LC 

LjÑp§Q£−a ¢R−me e¡z ¢L¿º B¢j ph¡C−L V¡L¡ ¢c−u¢Rz Bfe¡l¡ ¢L V¡L¡ 

f¡e e¡C? ¢h¢XBl pcpÉNZ Bl HLV¤ ®S¡−l h−m ®k, qÉ¡y ®f−u¢Rz Ae¤j¡e 

09.20 ¢jx Hl pju ¢X¢S j−q¡c−ul X¡mi¡−al I Lb¡ ®no qh¡l f−l 

clh¡l q−ml c¢re f§−hÑl clS¡ ¢c−u ¢h¢XBl Hl ®f¡o¡L f−l¡¢qa ®hm 

V¤¢f hÉa£a HLSe ¢h¢XBl pcpÉ l¡C−gm ¢e−u â¦a ®c±−s ¢N−u ¢X¢S 

j−q¡c−ul O¡−s l¡C−gm ®V¡L¡uz p¡−b p¡−b ¢X¢X¢S p¡−qh AÙ»pq a¡−L 

S¡f−V d−lez −p L¡yf−a L¡yf−a ¢e−Q f−s k¡uz 4/5 Se A¢gp¡l ®c±−s 

¢N−u a¡−L d−l ®m¡LV¡l N¡−ul lw gpÑ¡,j¡b¡u V¡L ¢Rmz hup Ae¤j¡e 

30/35 hRlz a¡−L B¢j C¢a f§−hÑ LM−e¡ ®c¢M e¡Cz Hje pju clh¡l 

q−ml Ešl f¡−nÄÑ ®b−L fÐb−j c¤¢V l¡C−gml …¢ml në ö¢ez p¡−b p¡−b 

h¡C−l ®hn L−uL¢V hÐ¡n g¡u¡−ll në quz I j¤ý−aÑ clh¡l q−ml ®m¡LSe 

ýlýl L−l ®hl q−a b¡−Lz ®Lhmj¡œ ®pe¡h¡¢qe£l A¢gp¡lNZ clh¡l 

q−ml ¢ia−l b¡−Lez p¡−b p¡−b ¢X¢S p¡−qh h−me ®k, pLm ¢pJ Hhw 

Hp,Hj Ne Q−m k¡ez Hhw ¢eS ¢eS ®L¡a p¡jm¡e B¢j aMe ®c¢M Bj¡l 

f¡−n ¢h¢XBl Hl ®LE e¡Cz HL f¡−n −pe¡h¡¢qe£l A¢gp¡lNZ B−Rez 
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B¢j clh¡l q−ml c¢re f¡−nÄÑ ®jCe ®NC ¢c−u ®hl q−u ®c¢M ®p¾V¡m 

He,Hp,H Hl p¤−hc¡l h¡h¤m pq B−l¡ 100/150  Se ¢h¢XBl ®m¡LSe 

c¡¢s−u B−R Hlfl Ešl ¢cL ®b−L œ²−jC …¢ml BJu¡S h¡s−a öl¦ 

L−lz Bj¡l¡ aMe f§hÑ ¢c−L ®c±−s ®k−a b¡¢Lz Bj¡l p¡−b aMe Bj¡l 

hÉ¡V¡¢mu¡−el e¡−uL p¤−hc¡l p¡j¡c ¢Rmz f−b q¡¢hmc¡l j¡q¡h¤−hl p¡−b 

Bj¡l ®cM¡ quz B¢j q¡¢hmc¡l j¡qh¤h J e¡−uL p¤−hc¡l p¡j¡cpq 

Bj¡−cl hÉ¡V¡¢mu¡−e ¢N−u ®c¢M Bj¡−cl hÉ¡V¡¢mu¡−el ®lLXÑ n¡M¡l 

h¡l¡¾c¡u 10/12 Se ®f¡o¡L d¡l£ ¢h¢X Bl ®S¡u¡e B−Rz a¡−cl j−dÉ c¤C 

Se mÉ¡¾p e¡−uL q¡l¦e¤l l¢nc J mÉ¡¾p e¡−uL pqL¡l£ H hÐ¡’ He¡j¤m 

AÙ»pq c¡¢s−u B−Rz B¢j Hl j−dÉ Bj¡l ®j¡h¡Cm ew- 0173133440  

®b−L Bj¡−cl ¢pJ ®mx L−eÑm m¤vgl lqj¡e pÉ¡−ll p¡−b Lb¡ h¢mz 

®j¡h¡C−m ¢p,J pÉ¡−ll AhÙÛ¡e S¡e−a Q¡C−m ¢a¢e h−me ®k, ¢a¢e clh¡l 

q−mz B¢j a¡−L h¢m −k Bf¢e ®ki¡−h f¡−le ®L¡e HLV¤ h¡p¡u AhÙÛ¡e 

®eez AhÙÛ¡ i¡m e¡z HC pj−u B¢j a¡l f¡−n Aehla …¢ml BJu¡S 

öe−a f¡Cz ®f¡o¡L f¢l¢qa AÙ»d¡l£ 4/5 Se ¢h¢XBl pcpÉ ¢pNe¡−ml 

−pƒ−ll S¡e¡m¡ clS¡l L¡yQ i¡‰¢Rmz C¢aj−dÉ ¢fLBf ®k¡−N AÙ»d¡l£ 

¢h¢X Bl pcpÉl¡ j¡C¢Lw L−l AÙ» ¢e−a h−m Hhw M¡¢m q¡−a b¡L−m ®j−l 

®gm−h h−mz B¢j q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿe J Bl,¢S Lj¡ä¡l a¡−ql 

pq hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw ®L¡−al clS¡ i¡‰¡ ®c¢Mz ®L¡−al 

AÙ»N¡l q¡−a HL¢V l¡C−gm J …¢m ¢eC Hhw 24 l¡C−gm hÉ¡V¡¢mu¡−el 

®N¡m O−l ¢N−u h¢pz aMe Ae¤j¡e ®hm¡ 10.15 ¢jx q−hz ¢LR¤re fl 24 

hÉ¡V¡¢mu¡−el ¢LE hÐ¡−’l ea¥e ¢pf¡q£ pqL¡l£ Hl L¡−R b¡L¡ Hp,Hj,¢S 

J c¤¢V i¢aÑ jÉ¡N¡¢Se B¢j ¢eC Bl Bj¡l L¡−R b¡L¡ l¡C−gm J …¢m 

a¡−L ¢cCz q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿ−el ¢eLV Hp,Hj,¢S J q¡¢hmc¡l 

a¡−q−ll ¢eLV l¡C−gm, q¡¢hmc¡l ®Sj¡l−al ¢eLV Hg,Hj,¢S, 

q¡¢hmc¡l, q¡¢g−Sl ¢eLV l¡C−gm ¢Rmz pL−mC JM¡e ®b−L −L¡−a k¡Cz 

®pM¡−e ¢pf¡q£ j¢e−ll ¢eLV l¡C−gm ®cM−a k¡Cz ®hm¡ ®f±−e h¡lV¡l 

pju H−cl−L ¢e−u 9/¢p ®a Bj¡l ®L¡u¡VÑ¡−l k¡Cz ¢LR¤re f−l e£−Q 

H−p f¡C p¤−hc¡l n¡qca −q¡−pe, p¤−hc¡l Bnl¡g H ®L¡Çf¡e£, mÉ¡¾p 

e¡−uL A¡¢aL¥m Hhw  ¢h ®L¡Çf¡e£l HLSe ¢q¾c¤ ¢pf¡q£ k¡l e¡j j−e e¡Cz 

a¡−cl ®f¡o¡L f¢l¢qa J AÙ» …¢m pq ®cM−a f¡Cz 25/02/09 a¡¢lM 
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¢hL¡m 5/6 V¡l ¢c−L B¢j Bj¡l Ù»£ J ®R−m−cl−L ®XCl£ g¡−jÑl f¡n 

¢c−u jC Hl j¡dÉ−j ....................... pLm−L f¡l L−l  ................ 

®k−a p¡q¡kÉ L¢lz ®pM¡e ®b−L Bj¡l CE¢eV m¡C−e Q−m B¢p Hhw ®N¡m 

O−l H−p AeÉ¡eÉ−cl−L p¡−b h¢pz 10/15 ¢jx f−l e£−Q ¢N−u ®c¢M 

50/60 Se ®f¡o¡L f¢l¢qa pnÙ» ¢h¢XBl pcpÉ M¡Ju¡ c¡Ju¡ L−l−Rz 

a¡l¡ Bj¡−L 24 l¡C−gm hÉ¡V¡¢mu¡−el pcpÉz l¡a Ae¤j¡e p¡−l BVV¡u 

®N¡m Ol ®b−L Bj¡l h¡p¡u AÙ»pq Q−m k¡Cz f−l l¡−a RP Lj¡ä¡l 

A¢gp¡l a¡−ql Bj¡l h¡p¡u ¢N−u Bj¡−L NË¡E−ä Bp¡l SeÉ X¡L¡X¡¢L 

L−lez B¢j nl£l i¡me¡ h−m M¡he¡ h−m S¡e¡Cz 26/02/09 a¡¢lM 

Hp,Hj,¢S ¢e−u pL¡m 10 V¡u Bj¡l CE¢eV m¡C−e k¡Cz aMe ®N¡m O−l 

q¡¢hmc¡l ®jSl n¡q¡hE¢Ÿe, q¡¢hmc¡l a¡−ql, q¡¢hmc¡l Sj¡la mÉ¡¾p 

e¡−uL q¡l¦e, q¡¢hmc¡l q¡¢gS Hm,¢X ®pLn−el j¡æ¡e pq B−l¡ A−eL 

Se ¢Rmz AÙ» AeÉ¡eÉ−cl p¡−b c¤f¤−ll fl ®L¡−a A¡¢j Sj¡ ®cCz 

26/02/09 a¡¢lM ¢hL¡m Ae¤j¡e 05.00 V¡l pju  ¢X,H,¢X ®a±¢qc 

,¢X,H,¢X L¡−cl, p¤−hc¡l ®jSl j¤h¡−ul, p¤−hc¡l −jSl n¢qc, p¤−hcl 

®jSl q¡¢gS, ®q¡−pe ®p¾VÌ¡m Bl,¢f Lj¡ä¡l e¡−uL p¤−hc¡l L¡¢cl Hhw 

B¢j 4ew ®N−V Ef¢ÙÛa qCz 25/02/09 Cw a¡¢lM l¡−œ B¢j Bj¡l h¡p¡u 

40 l¡C−gm hÉ¡V¡¢mu¡−e −jSl ®Sq¡c£ pÉ¡l−L h¢m Hhw 26/02/09 

a¡¢l−M ¢hL¡m a¡−L 4ew ®N−V ¢c−u ®hl L−l ¢cCz ¢hL¡m ®f±−e h¡lV¡l 

¢c−L B¢j ®f¡o¡L M¤−m ¢p¢i−m ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf−L 

f¡m¡Cz plL¡−ll ®O¡oe¡ j−a 03/03/09 a¡¢l ¢fmM¡e¡u ®k¡Nc¡e L¢lz 

HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W. 278 does not inspire any 

confidence. His claim of identifying the appellant beside  under 

construction J.C.O’s quarter at 11.00 P.M from his residence 

appears impracticable and unreliable. He admitted in his cross-

examination that under construction J.C.O’s quarter was 50 

yards far off from his residence. The confession of the 

appellant- ‘bx‡P †_‡K gy‡Lvk avix wewWAvi ˆmwbK Avgv‡`i‡K A ¿̄ wb‡Z e‡j| 

Avwg bx‡P †b‡g 11.30Uvq †KvZ †_‡K  wb‡Ri A ¿̄ †bB| G‡Z dvqvwis wcb 

wQjbvÕ  appears exculpatory in nature. More so, P.W 381, the 

confession recording Magistrate admitted that the appellant was 

on remand. P.W 654, the investigation officer also admitted that 

the appellant was taken on remand for 10 days. It is evident that 

the confession of the appellant is  a product of torture. It is 

neither voluntary nor true and it can’t be taken into 

consideration as evidence. The confession of co-accused 

Subeder Major 3528 Gofran Mallik finds no corroboration by 
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any other evidence and as such it also can’t be taken in to 

consideration as evidence.     

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 278 is the eye witness to the occurrence. He identified 

the appellant duly with his badge No. There is no doubt to his 

identification. He saw the appellant with arms and to make 

firing beside under construction J.C.O’s quarter. It is not 

difficult to identify a person from 50 yards as he admitted in his 

cross-examination. His evidence appears natural and 

trustworthy. The confession the appellant ‘ Avwg bx‡P †b‡g 

11.30Uvq †KvZ †_‡K  wb‡Ri A ¿̄ †bB|Õ is inculpatory in nature and 

finds corroboration by P.W. 278. It is clear that he took arms by 

plundering  kote  and thus constituted the offence under section 

382 of the Penal Code. Although he was taken on remand but 

no evidence appears that his confession was obtained under 

coercion or by way of undue influence. His confession being 

voluntary and true and it can solely be based for impugned 

order of conviction and sentence to the appellant.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of the co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  



 

 

9670 

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement.  

The convict/appellant Sepoy Md. Monir Hossain 

(C.S.A.478) stated in his confessional statement- 
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“Avwg  Av‡¯Z Av‡¯Z e¨viv‡K wM‡q wKQy¶b Aem ’̄vb Kwi Ges ¸wji 

kã ïwb Ges bx‡P †_‡K gy‡Lvk avix wewWAvi ˆmwbK Avgv‡`i‡K A ¿̄ 

wb‡Z e‡j| Avwg bx‡P †b‡g 11.30Uvq †KvZ †_‡K  wb‡Ri A ¿̄ †bB| 

G‡Z dvqvwis wcb wQjbv| A ¿̄ wb‡q g‡b n‡jv Avgvi PvPv‡Zv fvB Gg`v` 

`ievi n‡j Av‡Q | Avwg H w`‡K †h‡Z PvB wKšZz kã ï‡b †diZ Avwm 

Ges wbg©vbvaxb GKwU wZbZjv fe‡b Avkªq †bB| ILv‡b mviv w`b ivZ 

wQjvg| ciw`b  †KvqvUvi Mv‡W© Avgvi fvexi Kv‡Q hvB| N›Uv Lv‡bK 

ILv‡b wQjvg| 9.30/10Uvq A ¿̄ Rgv †`B †Kv‡Z|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused  Subeder Major Gofran Mollik (C.S.8) in his 

confessional statement- 

“pL−mC JM¡e ®b−L −L¡−a k¡Cz ®pM¡−e ¢pf¡q£ j¢e−ll ¢eLV l¡C−gm 

®cM−a k¡Cz ®hm¡ ®f±−e h¡lV¡l pju H−cl−L ¢e−u 9/¢p ®a Bj¡l 

®L¡u¡VÑ¡−l k¡Cz” 

 

The confessional statement of the co-accused finds 

corroboration by the eye witness. The confessional statement of 
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co-accused being corroborated by eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

P.W.278 saw him with arms, in unlawful assembly and to 

active participate in the occurrence in furtherance of their 

common intention/object. 

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 278 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 278 deposed-  

“ivwÎ Abygvb 23.00 NwUKvi mgq Avgvi cwievi‡K †RwmI Gm 

†KvqvUvi Gi wcQ‡bi evDÛvix †`Iqvj cvo K‡i w`‡q wbR evmvq Ae ’̄vb 

Ki‡Z _vwK| H mgq wbg©vbvaxb †RwmI Gm †KvqvU©vi Gi cv‡k¦© bs 

69162 wmcvnx †iRvDj  Kwig Ges 78192 wmcvnx †gvt gwbi †nv‡mb 

Zv‡`i nv‡Z _vKv A ¿̄ w`‡q †_‡g †_‡g dvqvi Ki‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 



 

 

9675 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.534 Sepoy/77822 Md. Kalim Ullah. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 104 Habibur Md. Sirajul Islam 

 P.W.379 Konika Biswas, Magistrate  
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 P.W.522 Mrinal Kanti Saha 

 P.W.605 Pachok Md. Aman Uddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.104 Habilder Sirajul Islam deposed that on 

25.02.2009 he was in the office of 13 Battalion. At about 9.30 

A.M. he heard of firing. After 1/1½ hour he came out from 

office and on his way to tin shade room, he came to see in front 

of soldier mess 37383 Habilder Hatem Ali, 39380 Habilder 

Amir Hussain, 41539 Naik Moinul, 47723 Naik Sakander Ali, 

41584 Zakaria, 67597 Sepoy Shahin Al Mamun, 77074 Sepoy 

Shahinur, 77714 Sepoy Nazmul, the appellant 77822 Sepoy 

Kalimullah, 65242 Sepoy Zia with amrs and moving towards 

Darber. Afterwards he came to see army officer Col. Anowar to 
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take into hospital. On 26.02.2009 at about 18.30 he left 

Peekhana. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that the appellant was in the Magazine 

room and that he deposed falsely. 

 P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

02.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 814 and her 

signature 814/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference when the appellant was arrested 

and where he was kept for reflection. She denied the suggestion 

that she did not appraise column 5 to the appellant and she did 

not follow the provisions of law in recording the statements of 

the appellant and that she did not certify it properly and that the 

appellant did not make any statement implicating himself to the 

offence.  
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P.W.522 Mrinal Kanti Saha, Police Inspector deposed 

that as per requistion of Kahar Akanda the investigation officer, 

he seized three items including broken woods. On 08.01.2009 

at 14.05 vide seizure list exhibit 949. He identified his signature 

exhibit 949/1.  

No cross-examination was made on behalf of the 

appellant.  

P.W.605 Md. Aman Uddin deposed that on 07.03.2009 

police seized 23 items vide seizure list. He identified his 

signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 

seized a pistol form RSU. He identified his signature in the 
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seizure list as exhibit 1104(2). On that day police also seized 6 

items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 

He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

In cross-examination, he stated that the alamats were 

found abandoned and none of the accused was present at that 

time. He denied the suggestion that he deposed falsely as being 

tutored. He cannot say the number of Moniruzzaman. He denied 

the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was aged 21 years. There was no armory in 

13 Battalion. The appellant was arrested on 26.07.2009 and sent 

him to Court on 27.07.2009. He recorded the statement of 

P.W.104 on 02.09.2009. At that time the Appellant was in 

custody. P.W.104 made two statements under Section 161. 

P.W.104 was a Sepoy of B category. P.W.104 deposed that he 

faced high pressure on reaching in his room and on that event 

store man  Matin and Lance Naik Kawser  poured water on his 

head and thereafter he took rest in his room. Naik Subeder Idris 

Ali appeared in his room at several times. He did not cite Lance 

Naik Kawser and Naik Subeder Idris as witness to the case. 

P.W.104 hailed from Sadar company and the appellant hailed 

from D company but both hailed from same Battalion. He 

denied the suggestion that since P.W.104 was ill he did not see 

any occurrence. He took the appellant on remand for 6 days. He 

denied the suggestion that he obtained the confession of the 

appellant by way of extortion and implicated the appellant 

falsely without any specific allegation against him.  



 

 

9681 

The confession of the appellant Sepoy Md. Kalim Ullah 

(C.S.A.534), runs as under- 

“  2006  mv‡j  BDR G fwZ© nB kixqZcyi| XvKvq Awm 2006 

mv‡jB | 13 ivB‡dj e¨vUvwjqb , BDR wcjLvbvq †hvM`vb Kwi| 24-

2-09 Zvs c¨v‡i‡W wQjvg bv| †ivjK‡j wQjvg bv| 24-2-09 Zvs 

g¨vMvwRb, i“‡g miKvix Aby‡gvw`Z ivB‡dj wbq wWDwU‡Z wQjvg|  

g¨vMvwRb i“‡gi wWDwU Ki‡Z A ¿̄ wb‡Z nq cvi wgkb †gvZv‡eK | 25-

2-09  mKvj 9.30 Uvi w`‡K NygšZ Ae ’̄vq ¸wji kã ïwbI Nyg †f‡½ 

hvq|  D‡V †`wL gy‡Lvk cwiwnZ wKQy A ¿̄ avix hyeK  g¨vMvwRb  ev· †f‡½ 

¸wj wb‡”Q Avi G‡mB Avgv‡`i gviai ïi“ K‡i| g¨vMvwRb i“‡gi 

nvwej`vi †K e¨e ’̄v wb‡Z  ej‡j Dwb wKQyB Ki‡Z cv‡ibwb Kvib Ibv‡K 

I gviai KiwQj|  Avgvi bv‡g Bmy¨K…Z ivB‡djwU Avgvi cv‡kB MvW© 

i“‡g †i‡L Avwm| ivB‡djwU hZ¥ K‡i ivLvi `vwqZ¦ Avgvi | wWDwU 

†k‡l wbR `vwq‡Z¡ h_v ’̄v‡b †i‡L Avm‡Z nq| Gi  ci Avgv‡K †K †hb 

Kv‡b wK w`‡q evwo gvi‡j  Avwg m‡½ m‡½ AÁvb n‡q hvB|  40 wgwbU 

(Abyt)  ci D‡V †`wL g¨vMvwR‡b ¸wji e· cy‡iv duvKv GKUv ¸wjI †bB| 

Gi ci Avwg Avgvi Aby‡gv`b cªvß ivB‡dj wb‡q mKvj 10.00 Uvi w`‡K  

jvB‡b hvB| †mLv‡b KvD‡K bv †c‡q aywcLvbvq P‡j hvB | †mLv‡bI duvKv 

ILvbv  mvivivZ _vwK| 26-02-09 Zvs mKvj 6 Uvq A ¿̄ Rgv †`qvi 

†NvlYv ï‡b Avgvi A ¿̄ mKvj  6Uvq †Kv‡Z †i‡L G‡m mevi †`Lv †`wL| 
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AvwgI Iqvj Uc‡K evB‡i P‡j hvB| 1-3-09 Zvs wcjLvbvq wd‡i Avwm| 

3/3/09 Zvs  Avgv‡K ‡fZ‡i †bq| cywjk ILvb n‡Z 26-7-09 Zvs 

Avgv‡K  †MªdZvi K‡i| 1-7-09 Zvs  n‡Z 6-7-09 Zvs ch©šZ Avwg 

QywU wb‡q evox‡Z wM‡q wQjvg|  g¨vMvwRb i“‡gi wWDwU‡Z _vKvi K_v 

wQj  24-2-09 Zvs n‡Z 26-2-09 Zvs ch©šZ|” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 104 is the eye witness to the occurrence. He identified 

the appellant with his badge No. and saw him with arms. There 

is no vagueness in his testimony. He was throughly cross-

examined but his evidence could not be shaken or assailed in 

any way. His evidence appears reliable, credible and 

trustworthy. P.Ws.522 and 605 are seizing and seizer witnesses. 

By their evidence it appears that the wearing apparel of the 

appellant was recovered. The confession of the appellant 

appears evasive but inculpatory in nature. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion or by way of undue influence. 

Mere taking on remand does not render the confession 

involuntary. P.W.379, the confession recording Magistrate duly 

certified it as voluntary. The confession being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence to the appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  



 

 

9688 

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Kalim Ullah 

(C.S.A.534) stated in his confessional statement- 
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“25-2-09  mKvj 9.30 Uvi w`‡K NygšZ Ae ’̄vq ¸wji kã ïwbI Nyg 

†f‡½ hvq|  D‡V †`wL gy‡Lvk cwiwnZ wKQy A ¿̄ avix hyeK  g¨vMvwRb  ev· 

†f‡½ ¸wj wb‡”Q Avi G‡mB Avgv‡`i gviai ïi“ K‡i| g¨vMvwRb 

i“‡gi nvwej`vi †K e¨e ’̄v wb‡Z  ej‡j Dwb wKQyB Ki‡Z cv‡ibwb Kvib 

Ibv‡K I gviai KiwQj|  Avgvi bv‡g Bmy¨K…Z ivB‡djwU Avgvi cv‡kB 

MvW© i“‡g †i‡L Avwm| ivB‡djwU hZ¥ K‡i ivLvi `vwqZ¦ Avgvi | wWDwU 

†k‡l wbR `vwq‡Z¡ h_v ’̄v‡b †i‡L Avm‡Z nq| Gi  ci Avgv‡K †K †hb 

Kv‡b wK w`‡q evwo gvi‡j  Avwg m‡½ m‡½ AÁvb n‡q hvB|  40 wgwbU 

(Abyt)  ci D‡V †`wL g¨vMvwR‡b ¸wji e· cy‡iv duvKv GKUv ¸wjI †bB| 

Gi ci Avwg Avgvi Aby‡gv`b cªvß ivB‡dj wb‡q mKvj 10.00 Uvi w`‡K  

jvB‡b hvB| †mLv‡b KvD‡K bv †c‡q aywcLvbvq P‡j hvB | †mLv‡bI duvKv 

ILvbv  mvivivZ _vwK| 26-02-09 Zvs mKvj 6 Uvq A ¿̄ Rgv †`qvi 

†NvlYv ï‡b Avgvi A ¿̄ mKvj  6Uvq †Kv‡Z †i‡L G‡m mevi †`Lv †`wL| 

AvwgI Iqvj Uc‡K evB‡i P‡j hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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P.W.104 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 104 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 104 deposed- 

“1-1
1
2 N›Uv c‡i fire Kg‡j Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi 

c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i 

g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 39380 nvwej`vi Avgxi û‡mb, 

41539 bv‡qK gBbyj, 47723 bv‡qK †mKv›`i Avjx, 41584 RvKvwiqv, 

67597 wmcvnx kvnxb Avj gvgyb, 77074 wmcvnx kvnxbyi, 77714 

wmcvnx bvRgyj, 77822 wmcvnx Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.554 Sepoy/69687 Md. Selim Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

P.W.221 Sepoy Md. Fazlul Haque 

P.W.547 ASP, Md. Wahiduzzaman 

P.W.605 Pachok Md. Aman Uddin 

P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.221 Md. Fazlul Haque deposed that on 25.02.2009  

after dropping his ‘Sir’ he kept the vehicle in parade ground 

garage. At 9.15 he heard firing. He came to see BDR personnel 

to come out from Darbar and to run around. Then he came to 

MT garage with his vehicle and took shelter on 2nd floor of the 

garage. At 1.00 P.M. he came to see the appellant 69687 

Sepoy Salim, 66351 Sepoy Jillur and 43341 Habilder Sayeed 

with arms and to make firing.  
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In cross-examination on behalf of the appellant, he stated 

that on 25.02.2009 he was a driver of Maj. Humayun (dead). 

Sepoy Robiul was runner of Maj. Humayun. He had no 

communication with him after the occurrence. He can’t 

recollect his mobile number. I.O. read over his statement before 

him. He denied the suggestion that he called in Maj. Humayun 

and killed him and that he deposed falsely.  

P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 
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06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-

CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 

1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  

In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

P.W.605 Cook Md. Aman Uddin deposed that on 

07.03.2009 police seized 23 items vide seizure list. He identified 

his signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 
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On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 

seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 

items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of the appellant Salim Reza. He identified his 

signature in the seizure list as exhibit 970(2). On that day police 

further seized a Chineese pistol from the residence of Ali Azam 

vide seizure list. He identified his signature in the seizure list as 

exhibit 971(2). On that day police also seized 3 items including 

30 bullets vide seizure list. He identified his signature in the 

seizure list as exhibit 972(2). On 05.04.2009 police further 

seized a pistol and bullet from the residence of Sepoy of 

Moniruzzaman. He identified his signature in the seizure list as 

exhibit 973(2).  
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In cross-examination, he stated that the alamats were 

found abandoned and none of the accused was present at that 

time. He denied the suggestion that he deposed falsely as being 

tutored. He cannot say the number of Moniruzzaman. He denied 

the suggestion that he deposed falsely. 

 P.W.370 Dr. M. A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

12.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 757 and his 

signature 757/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference where he kept the appellant and that 

how many additional pages he used. He denied the suggestion 

that he did not make any opinion in column 8 and that he did 

not follow the provisions of 164/364 and that the statement of 

the appellant is not confessional statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 05.08.2009 and recorded the 
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statement of P.W.221 on 23.04.2009. The appellant was in 

Peekhana from 01.03.2009 from 05.08.2009. He took the 

appellant on remand for 5 days. He denied the suggestion that 

he obtained the confession of the appellant by way of extortion 

and that he implicated the appellant as an accused having failed 

to agree him to depose falsely. P.W.221 hailed from 36 

Battalion and was a driver. He denied the suggestion that he 

created the statement of P.W.221 at his own instance and that 

P.W.221 and the appellant had no familiarity since the appellant 

came to Peekhana on 07.01.2009 and an apprentice Sepoy.  

The confession of the appellant Sepoy Md. Selim 

Hossain (C.S.A.554), runs as under- 

  “27/3/03 ZvwiL wewWAvi G fwZ© nB| 18/11/07 ZvwiL   RTC & 

(AcvV¨) PÆMªv‡gi mshy³  nB| 8/1/09 ZvwiL (AcvV¨) †kv-†Z Ask 

Mªn‡bi Rb¨ 12 Rb wcjLvbvq Avwm Ges 36 ivB‡dj e¨vUvwjq‡bi mv‡_ 

hy³ nB| 25/2/09 ZvwiL Avgv‡`i †Kv‡bv wWDwU wQj bv|  mKvj 9.30 

Uvi w`K ¸wji kã ï‡b  eviv›`vq hvB Ges †`wL A‡bK wewWAvi QyUvQywU 

Ki‡Q|  ïwb Awdmvi‡`i mv‡_ ˆmwbK‡`i †Mvjv¸wj n‡”Q| gvB‡K †Nvlbv  

ïwb A ¿̄ mevB‡K nv‡Z wb‡Z n‡e bB‡j  ¸wj Ki‡e| gy‡Lvk civ ỳÕRb 

†jvK jvB‡b   wM‡q bx‡P †b‡g  hvIqvi Rb¨  e‡j| AZtci nvwZqvi 
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†bIqvi Rb¨ bx‡P bvwg|  36 ivB‡dj e¨vUvt †KvZ n‡Z 20 ivDÛ ¸wj 

mn GKwU  PvBwbR ivB‡dj nv‡Z †bB|  nv‡Z wb‡q jvB‡b  e‡m wQjvg| 

mvivw`b   mvivivZ 36  ivBt e¨vUvt  Gi Av‡k cv‡k wQjvg| 26/2/09 

ZvwiL  weKvj 5 Uvi w`‡K 36 ivBt e¨vt †Kv‡Z A ¿̄  Rgv w`‡q B Gg B 

‰mwbK †g‡mi wcQb w`‡q Iqvj UcwK‡q cvwj‡q hvB| miKvix †Nvlbv  

ï‡b 1/3/09 ZvwiL 4bs †M‡U Avwm|  3/3/09 ZvwiL  wcjLvbvq cª‡ek 

Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of the P.Ws. referred above does not 

bear any substance to the offence under Section 382 of the 

Penal Code as alleged against the appellant. P.W. 221 claims to 
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see the appellant with arms and to make firing. His above 

testimony appears vague and unspecified. He did not specify 

when and where he saw the appellant. His vague, unspecified, 

solitary and uncorroborated  testimony can’t be relied on. P.Ws. 

547 and 605 are seizing officer and seizure witness respectively 

as to recovery of some materials by exhibits  905, 916, 917, 

1015  and 948, 949, 970, 971, 972, 973, 1015, 1038, 1044, 

1104, 1105 but on perusal of their testimonies and exhibits it 

does not appear that any incriminating substance was recovered 

from the possession of the convict-appellant. More so, P.W.547 

admits in his cross-examination –‘Avwg A`¨ †h mg¯— AvjvgZ 

Av`vj‡Z Dc¯nvcb  Kijvg Zv Rã ZvwjKvq ewY©Z ¯nvb †_‡K cwiZ¨vI“ 

Ae¯nvq D×vi Kiv nq’ and P.W.605 also admits in his cross-

examination – ‘gvjvgvj ¸wj cwiZ¨vI“ Ae¤nvq wQj’. In fact their 

evidence does not bear any substance. The confession of the 

appellant –‘gvB‡K †Nvlbv  ïwb A ¿̄ mevB‡K nv‡Z wb‡Z n‡e bB‡j  ¸wj 

Ki‡e| gy‡Lvk civ ỳÕRb †jvK jvB‡b   wM‡q bx‡P †b‡g  hvIqvi Rb¨  e‡j| 

AZtci nvwZqvi †bIqvi Rb¨ bx‡P bvwg|  36 ivB‡dj e¨vUvt †KvZ n‡Z 20 

ivDÛ ¸wj mn GKwU  PvBwbR ivB‡dj nv‡Z †bB’ appears exculpatory in 

nature. He took up arms being threatened. P.W.654, the 



 

 

9701 

investigation officer admits that the appellant was taken on 

remand for 5 days. It is apparent that his confession is no more 

but a product of torture. P.W.371, the confession recording 

Magistrate also failed to certify to it’s voluntariness. The 

confession not being true and voluntary it can’t be taken into 

consideration as evidence to support the impugned order of 

conviction and sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382  of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.221 is the eye witness to the occurrence. He identified 

the appellant properly with his badge No. He saw the appellant 

with arms and to make firing. There is no vagueness in his 

testimony. He was throughly cross-examined but his evidence 

could not be shaken or assailed. It appears reliable, creditable 

and trustworthy. P.Ws.547 and 605 are seizing and seizer 

witnesses. By their evidence it appears that the wearing apparel 

of the appellant was recovered. The confession of the appellant 

appears evasive but inculpatory in nature. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion or by way of undue influence. 
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Mere taking on remand does not render the confession 

involuntary. P.W.371, the confession recording Magistrate duly 

certified it as voluntary. The confession being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 



 

 

9705 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Md. Selim Hossain 

(C.S.A.534) stated in his confessional statement- 

“gvB‡K †Nvlbv  ïwb A ¿̄ mevB‡K nv‡Z wb‡Z n‡e bB‡j  ¸wj Ki‡e| 

gy‡Lvk civ ỳÕRb †jvK jvB‡b   wM‡q bx‡P †b‡g  hvIqvi Rb¨  e‡j| 

AZtci nvwZqvi †bIqvi Rb¨ bx‡P bvwg|  36 ivB‡dj e¨vUvt †KvZ n‡Z 

20 ivDÛ ¸wj mn GKwU  PvBwbR ivB‡dj nv‡Z †bB|  nv‡Z wb‡q jvB‡b  

e‡m wQjvg| mvivw`b   mvivivZ 36  ivBt e¨vUvt  Gi Av‡k cv‡k wQjvg| 

26/2/09 ZvwiL  weKvj 5 Uvi w`‡K 36 ivBt e¨vt †Kv‡Z A ¿̄  Rgv w`‡q 

B Gg B ‰mwbK †g‡mi wcQb w`‡q Iqvj UcwK‡q cvwj‡q hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.221 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 221 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 221 deposed- 

“†M‡i‡Ri 2q Zjvq Avwg Ae ’̄vb Kwi| 13.00 NwUKvq †ei n‡q 

69687 wmcvnx †mwjg, 66351 wmcvnx wRjøyi, 43341 nvwej`vi 

mvB`‡K mk ¿̄ Ae ’̄vq ¸wj Qzi‡Z †`wL|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 
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charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

 

C.S. Accused No.749 Cook/3858 Md. Kawsar Ali.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.427 Tasnova Maha 

P.W.522 Mrinal Kanti Saha and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

runner of her husband that there happened violence in Darber. At 

9.30 she tried to contact with her husband but could not reach. 

Afterwards, she contacted with the runner over mobile but he 

dealt with her roughly and threatened her. Later on, she rang 

Maj. Aziz. Maj. Aziz handed over the mobile to her husband 

Tanveer and that she had talk with him. Her husband informed 

that BDR personnel made a revolt. Later on, Tanveer informed 

her that there happened much killing and instructed her to take 

shelter in bathroom. BDR personnel broke down the door and 

entered into her room. She could identify Sepoy Atik, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun 

and Sepoy Rion. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. Sepoy Sorab, Wasim, 

Ibrahim, Forhad, Tarapada pulled her on. Ibrahim assaulted her 

maid survent and put off the dress of her children. She along 
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with her children were taken into quarter guard. On the way she 

came to see the ferocious appearance of BDR personnel. On her 

way to quarter guard Sepoy Masum, Rian, Rafiqul, Moshiur, 

Jabed, Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan 

Chakma assaulted her and the members of her family. Sepoy 

Hasan, Ripon, Hussain, Javed, Raju were in quarter guard. 

Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, 

Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, 

the appellant Cook Kowser, DAD Sayed, Touhidul Alam all 

were in front of the quarter guard. They assaulted and used filthy 

language upon them.   

In cross-examination on behalf of the appellant, she stated 

that her husband Tanveer was aged 29. She received the dead 

body of her husband on 29.02.2009 from C.M.H. There was a 

DNA test of her husband. She denied the suggestion that she 

received the dead body of a person aged 45. She denied the 

suggestion that she could not identify the dead body of her 

husband. She dined the suggestion that she could not identify the 

accused and that deposed their name being tutored.  
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P.W.522 Mrinal Kanti Saha, Police Inspector deposed 

that as per requisition of Kahar Akand he seized 7 items 

including 36 Rifle bullets from the bed of the appellant 

Kawser Hossain and Abdur Rahman on 05.03.2009 at 12.30 

vide seizure list exhibit 944. He identified his signature as 

944/1. 

In cross-examination on behalf of the appellant, he stated 

that he seized the alamats at 16.45 on 05.03.2009. There might 

be number of tents in the field. There is no serial No. in the 

field. There appears signature of the appellant in the seizure list. 

He denied the suggestion that he obtained the signature of the 

appellant forcibly on the seizure and that no alamat was 

recovered at the instance of the appellant. The appellant hailed 

from 40 Battalion. He denied the suggestion that the appellant 

hailed from 36 Battalion and that he identified the appellant 

wrongly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that there may be separate person named Kawser with regiment 

No.3857. That Kawser hailed from 38 Battalion but present 
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appellant Kawser hailed from 40 Battalion. The appellant was 

not on duty in the residence of P.W.427. He denied the 

suggestion that no video footage was seized at the time of 

recording statement of P.W.427 and that he implicated falsely.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.427 and 522 do not bear any 

substance to the offence under 382 of the Penal Code as alleged 

against appellant. P.W.427 merely claims that the appellant 

abused and assaulted her. Her identification to the appellant is 

also not proper. She refers the name as ‘Pachok Kowsar’ 

without battalion and regiment No. Moreover, on behalf of 
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Rion and others she admitted in her cross-examination –‘Avwg 

ZLb Avmvgx‡`i bvg RvbZvg bv, c‡i dy‡UR †`‡L Avmvgx‡`i mbvI“ Kwi| 

†Kvb wfwWI dz‡UR `vwLj Kwi bvB’. Her above evidence does not 

inspire any confidence. P.W. 522 is the seizing officer but the 

seizure list does not disclose that any incriminating substance 

was recovered from the possession of the appellant and no such 

recovered article was produced before the court. Although he 

claims that the seizure list bears the signature of the appellant 

but the seizure list does not disclose so. There appears only the 

reference that a card bearing Pachok No.358 of Kawser 

Hossain, 40 rifle battalion was seized from his bed but the 

number of the appellant is 3858. He also admits that he can’t 

say who brought out those alamats. In fact, the testimony of 

P.W. 522 bears no relevancy.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.427 is the eye witness to the occurrence. She was in 

the residence allotted to her husband within the premises of 

Peekhana and at the time of occurrence having present in the 

residence she had the opportunity to see the occurrence and to 
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face the occurrence. She clearly deposed that on the date of 

occurrence the rebellions broke down the door and entered to 

her residence and at one time some accused took her out and 

confined her in quarter guard and while she was taken to 

quarter guard she identified the appellant to abuse and assault 

her. As being an eye witness to the occurrence she identified the 

appellant and other accused while she was showed the video-

footage of the occurrence. Her above testimony bears substance 

and corroborative to other evidence. Her evidence appears 

natural, reliable and no reason stands to leave it out of 

consideration. From the evidence of P.W. 522 it appears that his 

card was recovered from his bed but in fact it bears no 

relevancy. The evidence of  P.W.427 being reliable, credible 

and trustworthy, it can be relied on. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W.427 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 427  provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 427  deposed – 

“`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, 

wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx 

wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii 

wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj 

Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, 

Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco 

Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq 

ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K 

ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy 

†KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, 

Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi 

Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi 

Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.692 Sepoy /67690 Md. Shahidullah.  

Trial court charged the appellant under Sections 

302/34/149/382 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

P.W.427 Mrs. Tasnuva Maha 

P.W.550 Mrs. Shahenur Parvin Jova 

P.W.547 Inspector Md. Ohiduzzaman 

P.W.605 Cook Md. Aman Uddin 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

runner of her husband that there happened violence in Darber. At 

9.30 she tried to contact with her husband but could not reach. 

Afterwards, she contacted with the runner over mobile but he 

dealt with her roughly and threatened her. Later on, she rang 

Maj. Aziz. Maj. Aziz handed over the mobile to her husband 

Tanveer and that she had talk with him. Her husband informed 

that BDR personnel made a revolt. Later on, Tanveer informed 

her that there happened much killing and instructed her to take 
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shelter in bathroom. BDR personnel broke down the door and 

entered into her room. She could identify Sepoy Atik, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun 

and Sepoy Rion. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently, she fell down. Sepoy Sorab, Wasim, 

Ibrahim, Forhad, Tarapada pulled her on. Ibrahim assaulted her 

maid servant and put off the dress of her children. She along 

with her children were taken into quarter guard. On the way she 

came to see the ferocious appearance of BDR personnel. On her 

way to quarter guard Sepoy Masum, Rian, Rafiqul, Moshiur, 

Jabed, Ramjan, Billal, Khorshed, Sohrab, the appellant 

Shahidullah, Paltan Chakma assaulted her and the members of 

her family. Sepoy Hasan, Ripon, Hussain, Javed, Raju were in 

quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, 

Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, Habilder 

Salam, Motiur, Cook Kowser, DAD Sayed, Touhidul Alam all 
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were in front of the quarter guard. They assaulted and used filthy 

language upon them.  

In cross-examination on behalf of the appellant, she stated 

that she deposed before the I.O. that runner Malek abused her 

and took her to quarter guard. She came to Peelkhana on 

31.01.2009 with her husband. She denied the suggestion that she 

did not depose before the I.O. that she was assaulted and that she 

named of the accused being tutored. He denied the suggestion 

that none of the accused took her out from the room. She denied 

the suggestion that she could not identify any accused. She 

reiterated that she knew the accused but did not know their name 

earlier.  

P.W.550 Begum Shahinur Parveen Joba deposed that Lt. 

Col. Saidul Islam (deceased) was her husband. He joined in 

Peelkhana on 15.01.2008. On 25.02.2009  he came out from 

residence to join in Darbar Hall. At about 9.30 A.M. she was 

informed by Lance Naik Harun of disorder in Darbar Hall. She 

ranged her husband and informed  her that he was O.K. and 

instructed her to be careful by closing the door. 44806 Habilder 

Salam informed her over mobile of firing. Driver Salam told 
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her son that all army officers will be killed. The rebellions set 

fire in the residence of sector commander. Groups of rebellions 

entered into her residence by breaking door and called the army 

officers by filthy language, 10/12 BDR personnel entered into 

residence and took army her belongings. They pointed arms on 

her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ They told her 

son that they have  killed all officers. She was taken out of her 

residence at 4 P.M. on 26.02.2009. BDR personnel told to 

finish them. Later on, she identified Sepoy Ramjan, Sepoy 

Habibur, Sepoy Saurav (66999), Sepoy Mukul, 69638 Hossain, 

Sepoy Raju, Sepoy Palton Chakma, the appellant  Sepoy 

Sahidullah, Sepoy Zakir Hossain, Sepoy Siddik Alam, Sepoy 

Atikur Rahman and Sepoy Seper Khorshed Alam with video 

footage.  

In cross-examination on behalf of the appellant she stated 

that the video footage by which she identified the appellant is 

not available in the court. She can’t say when she was shown 

the video footage. The accused was not taken before him when 

she was shown the video footage. She did not see the accused 

when they were posted in Peelkhana.  
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P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-

CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 
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1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  

In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

P.W.605 Cook Md. Aman Uddin deposed that on 

07.03.2009 police seized 23 items vide seizure list. He identified 

his signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 

seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 
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items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 

He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

In cross-examination, he stated that the alamats were 

found abandoned and none of the accused was present at that 

time. He denied the suggestion that he deposed falsely as being 

tutored.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand. He was on remand till 

04.08.2009 Maj. Mokarram is a witness to the case. He did not 
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depose the name of the appellant.  He denied the suggestion 

that he implicated the appellant falsely 

None appears on behalf of the convict-appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in fact the P.Ws.547 and 605 are seizing and seizure 
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witnesses. From their evidence it does not appear that any 

incriminating material was recovered from the possession of the 

convict-appellant. Their testimonies bear no relevancy but the 

P.Ws. 427 and 550 are eye witnesses to the occurrence. They 

observed the occurrence from their residence in Peelkhana and 

faced rough dealings by the accused including the appellant. It 

is true that they identified the convict-appellant afterwards but 

as eye witnesses and facing rough behavior by the convict-

appellant and others their evidence appears worthy of credit. 

P.W. 427 deposed that the convict-appellant assaulted with 

rifle. P.W. 550 deposed-‘Hl¡ j¡e¤o ¢Rm e¡z H−cl BQlZ hm¡ k¡u e¡z’ It 

is clear that the convict–appellant was a member of unlawful 

assembly and he had active participation to the occurrence. 

Both the P.Ws. have been cross-examined on behalf of the 

convict-appellant but their testimonies remained unshaken, 

uncontroverted and unembellished. Their evidence being 

reliable, credible and trustworthy it can be relied on.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 



 

 

9739 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws. 427 and 550 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 427 and 550  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 427 deposed – 

“Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq ˆmwbK‡`i 

†`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, igRvb, 

wejøvj, †Lvi‡k`, †mvnive, wmcvnx knx ỳj−vn, cëb PKgv, Avgv‡`i †K 

ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy 

†KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, 

Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi 

Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi 

Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|” 

P.W. 550 deposed- 

“26/02/09 mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q hvIqvi mgq 

A ¿̄ ZvK K‡i Avgvi  w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  

evmv †_‡K ‡ei K‡i Av‡b Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i 

| wewWAvi m`m¨iv e‡j G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  

bvg mbv³ Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb wmcvnx †mŠif 

66999, wmcvnx gyKzj 69638 û‡mb, wmcvnx ivRy, wmcvnx cëb PvKgv, 

wmcvnx knx ỳj−vn, wmcvnx RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx 
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AvwZKzi ingvb, wmcvnx igRvb, wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  

cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib ejv hvqbv|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.691 Signalman/66999 Md. Shohrab 

Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.427 Tasnova Maha 

P.W.550 Begum Shahinur Parveen Joba and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

runner of her husband that there happened violence in Darber. At 

9.30 she tried to contact with her husband but could not reach. 

Afterwards, she contacted with the runner over mobile but he 

dealt with her roughly and threatened her. Later on, she rang 

Maj. Aziz. Maj. Aziz handed over the mobile to her husband 

Tanveer and that she had talk with him. Her husband informed 

that BDR personnel made a revolt. Later on, Tanveer informed 
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her that there happened much killing and instructed her to take 

shelter in bathroom. BDR personnel broke down the door and 

entered into her room. She could identify Sepoy Atik, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun 

and Sepoy Rion. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. The appellant Sepoy 

Sorab, Wasim, Ibrahim, Forhad, Tarapada pulled her on. 

Ibrahim assaulted her maid servant and put off the dress of her 

children. She along with her children were taken into quarter 

guard. On the way she came to see the ferocious appearance of 

BDR personnel. On her way to quarter guard Sepoy Masum, 

Rian, Rafiqul, Moshiur, Jabed, Ramjan, Billal, Khorshed, 

Sohrab, Shahidullah, Paltan Chakma assaulted her and the 

members of her family. Sepoy Hasan, Ripon, Hussain, Javed, 

Raju were in quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, 

Nur Hossain, Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, 

Habilder Salam, Motiur, Cook Kowser, DAD Sayed, Touhidul 
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Alam all were in front of the quarter guard. They assaulted and 

used filthy language upon them.  

In cross-examination on behalf of the appellant, she stated 

that I.O read over her statement to her. She denied the 

suggestion that she did not depose before the I.O. that there was 

mass killing. She denied the suggestion that she did not deposed 

before the I.O. that Sepoy Hatil, Zia, Habibur, Amjad, Rajibul, 

Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Masud, Rion entered into her room and that they destroyed 

her belongings and that  Sorab, Wasim, Ibrahim, Forhad, 

Tarapada picked her up and that Ibrahim assaulted her  maid 

survant and that she came to see Sepoy Masum, Rion, Rafiqul, 

Moshiur, Javed, Ramjan, Billal, Khorshed, Shahidullah, Paltan 

Chakma at ferocious appearance in front of quarterguard and 

that Jillur, Zia, Soikat, Zakir, Nur Hossain, Sayed, Delowar, 

Ekramul Kamal, Motiur, DAD Touhid were in front of 

quarterguard and assaulted her and threw abusing language to 

her. She further denied the suggestion that on 26.02.2009 DAD 

Touhid did not tell her that they would be taken in line and put to 

death. There were some wifes of the Army officers. She cannot 
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say what she told before the Media. He had talk with reporter 

Rimi Amin. At that time she did not know the name of the 

accused. Later on, she identified them seeing that picture in the 

footage. She did not submit any video footage. She cannot say 

whether runner Malek is an accused in the case. She deposed 

before the I.O. in Peelkhana. After 4/5 days of the occurrence 

she came back to the residence of Peelkhana. She denied the 

suggestion that she did not identify the accused from video 

footage and that she deposed falsely. She denied the suggestion 

that DAD Touhid was not present at quarter guard.  

P.W.550 Begum Shahinur Parveen Joba deposed that Lt. 

Col. Saidul Islam (deceased) was her husband. He joined in 

Peelkhana on 15.01.2008. On 25.02.2009  he came out from 

residence to join in Darbar Hall. At about 9.30 A.M. she was 

informed by Lance Naik Harun of disorder in Darbar Hall. She 

ranged her husband and informed  her that he is O.K. and 

instructed her to be careful by closing the door. 44806 Habilder 

Salam informed her over mobile of firing. Driver Salam told 

her son that all army officer will be killed. The rebellions set 

fire in the residence of sector commander. Groups of rebellions 



 

 

9748 

entered into her residence by breaking door and called the army 

officers by filthy language, 10/12 BDR personnel entered into 

residence and took army her belongings. They pointed arms on 

her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ They told her 

son that they have  killed all officers. She was taken out of her 

residence at 4 P.M. on 28.02.2009. BDR personnel told to 

finish them. Later on, she identified Sepoy Ramjan, Sepoy 

Habibur, the appellant Sepoy Saurav (66999), Sepoy Mukul, 

69638 Hossain, Sepoy Raju, Sepoy Palton Chakma, Sepoy 

Sahidullah, Sepoy Zakir Hossain, Sepoy Siddik Alam, Sepoy 

Atikur Rahman and Sepoy Seper Khorshed Alam with video 

footage.  

In cross-examination on behalf of the appellant she stated 

that the video    footage by which she identified the appellant is 

not available in the court. She can’t say when she was shown 

the video footage. The accused were not taken before him when 

she was shown the video footage. She did not see the accused 

when they were posted in Peelkhana. The investigation officer   

did not seize her mobile.     

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 3 Rifle Battalion. He came to 

Peelkhana on 08.01.2009. P.Ws.427 and 552 were housewives. 

There was no video footage when the deposed before him. He 

did not see any video footage but his officer seized it. He 

denied the suggestion that he implicated the appellant falsely 

since he did not agree to make false evidence.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.W.427 and P.W. 550 does not bear 

any substance as to the offence under Section 382 of the Penal 

Code as alleged against the appellant. P.W.427 refers the name 
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as Sohrab alleging to assault her with rifle and her identification 

to the appellant merely as ‘Sohrab’ without his designation, 

battalion and regiment No. appears vague and unspecified. 

Moreover her solitary testimony lacks credibility when she 

admitted in her cross-examination –‘Avwg ZLb Avmvgx‡`i bvg 

RvbZvg bv, c‡i dy‡UR †`‡L Avmvgx‡`i mbvI“ Kwi| †Kvb wfwWI dz‡UR `vwLj 

Kwi bvB’ 

Mr. Islam also submits that P.W.427 is a house wife and 

at the time of occurrence she was in her residence. She referred 

the name of as many as 47 accused. Her identification to the 

appellant is impracticable, unreliable and unworthy or credit in 

view of the above facts and circumstances of the case and her 

own admission that she did not know the name of the accused 

earlier and she identified them with video footage and her 

inability to file the video footage. P.W. 550 refers the name of 

the appellant as ‘‡mŠif’ but he is Sohrab Hossain. Her 

identification to the appellant appears not proper. She herself 

admitted in her testimony ‘wfwWI †`‡L I‡`i bvg mbv³ Kwi|’ She 

further admitted in her cross-examination- ‘GLb wfwWI dz‡UR 

Av`vj‡Z bvB| wfwWI K‡e †`‡LwQ ZvwiLUv g‡b bvB| ........ wfwWI †`Lvi mgq 
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Avmvgx‡`i Avgvi mvg‡b Avbv nq bvB|’ P.W. 654, the investigation 

officer also admits- ‘wc,Wwe−D 427 I 550 DfqB M„neay| Zviv hLb 

Revbe›`x †`q ZLb wfwWI dz‡UR wQj  bv|’ Their evidence does not 

inspire any confidence and such evidence can’t be relied on.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both P.Ws.427 and 550 are eye witnesses to the occurrence. 

P.W. 427 was in the residence allotted to her husband within 

the premises of Peelkhana and at the time of occurrence having 

present in the residence she had the opportunity to see the 

occurrence and to face the occurrence. She clearly deposed that 

on the date of occurrence the rebellions broke down the door 

and entered into her residence and at one time some accused 

took her out and confined her in quarter guard and while she 

was taken to quarter guard she identified the appellant to assault 

her with rifle. As being an eye witness to the occurrence she 

identified the appellant and other accused while she was shown 

to her the video footage of the occurrence. Her above testimony 

bears substance and corroborative to other evidence. Her 

evidence appears natural, reliable and it should not be left out of 
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consideration.  Similarly P.W. 550 is also an eye witness to the 

occurrence. She was in her residence and she identified the 

appellant and other rebellions when they entered into her 

residence forcibly and demanded money pointing arms. She 

identified them later with video-footage shown to her. She 

could not forget them since the appellant and other rebellions 

behaved her so wrongly- ‘Giv gvbyl wQj bv| Zv‡`i AvPib ejv hvq bv|’ 

Their evidence appears natural and worthy of credit.    

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 



 

 

9756 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws. 427 and 500 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 427 and 500  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 427 deposed – 

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 
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gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 

Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

P.W. 550 deposed-  

‘10/12 Rb Avgvi N‡i Xy‡K wRwbm cÎ me wb‡q hvq| †Rvicye©K Avgvi 

†eW i“‡g Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| Avgvi 

†Q‡j I‡`i nvZ a‡i e‡j gv Amy ’̈̄ | Iiv Avgvi †Q‡j‡K e‡j mevB‡K †kl Ki 

w`‡qwQ| Avgvi Lv‡Ui Dci 2Rb e‡m c‡o cv Zz‡j| GKRb ˆmwbK Avgvi 

†Q‡j‡K e‡j g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 3
1
2  Uvq GKRb ˆmwbK G‡m 

e‡j †KD †e‡P bvB| 26/02/09 mKvj 9 Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q 

hvIqvi mgq A ¿̄ ZvK K‡i Avgvi  w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  

evmv †_‡K ‡ei K‡i Av‡b Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | 

wewWAvi m`m¨iv e‡j G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  bvg mbv³ 

Kwi| Zv‡`i bvm wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 
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69638 û‡mb, wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx 

RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx igRvb, 

wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| Zv‡`i AvPib 

ejv hvqbv|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.690 Sepoy/62542 Md. Nur Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.427 Tasnova Maha 

P.W.500 Md. Munim Mollah 

P.W.558 Helal Uddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

runner of her husband that there happened violence in Darber. At 

9.30 she tried to contact with her husband but could not reach. 

Afterwards, she contacted with the runner over mobile but he 

dealt with her roughly and threatened her. Later on, she rang 

Maj. Aziz. Maj. Aziz handed over the mobile to her husband 

Tanveer and that she had talk with him. Her husband informed 



 

 

9763 

that BDR personnel made a revolt. Later on, Tanveer informed 

her that there happened much killing and instructed her to take 

shelter in bathroom. BDR personnel broke down the door and 

entered into her room. She could identify Sepoy Atik, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun 

and Sepoy Rion. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. Sepoy Sorab, Wasim, 

Ibrahim, Forhad, Tarapada pulled her on. Ibrahim assaulted her 

maid servant and put off the dress of her children. She along 

with her children were taken into quarter guard. On the way she 

came to see the ferocious appearance of BDR personnel. On her 

way to quarter guard Sepoy Masum, Rian, Rafiqul, Moshiur, 

Jabed, Ramjan, Billal, Khorshed, Sohrab, Shahidullah, Paltan 

Chakma assaulted her and the members of her family. Sepoy 

Hasan, Ripon, Hussain, Javed, Raju were in quarterguard. Sepoy 

Jillur, Ziaul, Shawkat, Zakir, the appellant Nur Hossain, Abu 

Sayed, Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, 
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Motiur, Cook Kowser, DAD Sayed, Touhidul Alam all were in 

front of the quarter guard. They assaulted and used filthy 

language upon them.  

In cross-examination on behalf of the appellant, she stated 

that she deposed before the I.O. runner Malek abused her and 

took her to quarter guard. She came to Peelkhana on 31.01.2009 

with her husband. She denied the suggestion that she did not 

depose before the I.O. that she was assaulted and that she named 

of the accused being tutored. He denied the suggestion that none 

of the accused took her out from the room. She denied the 

suggestion that she could not identify any accused. She reiterated 

that she knew their accused but did not knew the name earlier.  

P.W.500 Cowboy Md. Munim Mollah  deposed that on 

03.03.2009 police seized 5 articles from DG office. He identified 

his signature on the seizure list as exhibit 863(2). On 06.03.2009 

police further seized 17 items. He identified the seizure list 

exhibit 904 and his signature exhibit 904(1). On 07.03.2009 

three items were seized including bullet of Rifle. He identified 

his signature exhibit 891(2). On 07.03.2009 five items including 

bullets were seized from the bed of Tariqul. He identified the 
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signature exhibit 891(1).  On 07.03.2009 at 14.45 police seized 5 

items including one magazine with bullets. He identified the 

signature exhibit 891(2). On 07.03.2009 at 15.45 hours 3 items 

including a charger of Ziaur Rahman were seized. He identified 

the signature exhibit 893(2). On 08.03.2009 at 11.30 police 

seized 18 items. He identified seizure list exhibit 905 and his 

signature exhibit 905(1). On 08.03.2009 at 14.05 hours three 

items were seized from behind JCO mess. He identified the 

seizure list exhibit 906 and his signature exhibit 906(1). On 

09.03.2009 police seized 10 alamats. He identified the seizure 

list exhibit 907 and his signature exhibit 907(1). On 07.03.2009 

four items including bullets were seized vide seizure list exhibit 

908 and his signature exhibit 908(1). 

In cross-examination on behalf of the appellant, he stated 

that no bed was seized in his presence. He worked in Dairy firm. 

He denied the suggestion that the seized alamats had no 

relevancy to the case.  

P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 
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adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibit 1022/1-1064/1. 

 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over seizure list to I.O. He denied 

the suggestion that the seized materials had no relevancy to the 

occurrence and that he created the seizure list falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand thrice. He denied the 

suggestion that none deposed against the appellant. P.W.427 

did not depose against this appellant.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.427 does not bear any 

substance. She claims to see the appellant with arms and to 

make firing. Mere holding arms does not constitute the offence 

under Section 382 of the Penal Code as alleged against the 

appellant. Her identification to the appellant is also not proper. 

She refers the name as Nur Hossain without battalion and 

regiment No. Moreover her solitary testimony appears 

unreliable when she admits in her cross-examination –‘Avwg ZLb 

Avmvgx‡`i bvg RvbZvg bv, c‡i dy‡UR †`‡L Avmvgx‡`i mbvI“ Kwi| †Kvb 

wfwWI dz‡UR `vwLj Kwi bvB’. Furthermore, P.W.654 admitted in his 

cross-examination –‘Avmvgx Zvmbyev †h byi‡nv‡m‡bi K_v e‡j †m GB 

byi‡nv‡mb bv’. From his above admission the testimony P.W.427 

appears irrelevant against the instant appellant.  

The evidence of P.Ws. 500 and 558 does not bear any 

substance. They are the seizure witness and seizing officer 

respectively. From their evidence it does not appear that any 

incriminating material was recovered from the possession of the 

appellant. P.W.558, the seizing officers admitted in his cross-
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examination –‘mKj A¯Î wewfbœ RvqMvq cwiZ¨vË“ wQj’. It further 

appears from seizure list itself that the seized materials were –

‘wcjLvbv¯n BDR m`i `ßi, †mbU«vj †RwmI †g‡mi wcQ‡b nvRvixevM GjvKv 

msjMè 5 bs †M‡Ui Av‡k cv‡k Qov‡bv wQUv‡bv Ae¯nvq cªvß’. The above 

evidence of the P.Ws. thus appears unworthy of credit.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.427 is the eye witness to the occurrence. She was in 

the residence allotted to her husband within the premises of 

Peelkhana and at the time of occurrence having present in the 

residence she had the opportunity to see the occurrence and to 

face the occurrence. She clearly deposed that on the date of 

occurrence the rebellions broke down the door and entered to 

her residence and at one time some accused took her out and 

confined her in quarter guard and while she was taken to 

quarter guard she identified the appellant to abuse and assault 

her. As being an eye witness to the occurrence she identified the 

appellant and others accused while she was shown to her the 

video footage of the occurrence. Her above testimony bears 

substance and corroborative to other evidence. Her evidence 
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appears natural, reliable and no reason stands to leave it aside. 

From the evidence of P.Ws. 500 and 558 it appears that wearing 

apparel of the appellant was recovered. The evidence of the 

P.Ws. being reliable, creditable, trustworthy it can be relied on. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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P.W. 427 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object. The evidence of P.Ws. 500 and 

558, in fact, bears no substance.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 427  provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 427 deposed – 

‘`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, wmcvnx 

mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx wiqb Gi 

Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii wRwblcÎ bó K‡i| 

Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj Avgvi Mjvq ivB‡dj a‡i I ¸wj 

K‡i Avgvi Mjvi cvk w`‡q P‡j hvq Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, 

IqvwQg, Beªvwng, dinv`, Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K 

gv‡i ev”Pv‡`i Kvco Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ 
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Ae ’̄vq ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K ivB‡dj 

w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy †KvqvU©vi Mv‡W© wQj|  

wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, Avey mvB`, wmMb¨vj  

†`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi Qvjvg gwZDi cvPK KvDQvi, 

wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj 

MvjvR I gviai K‡i|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.683 Sepoy/61694 Md. Billal Hossain.  
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Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.427 Tasnova Maha 

P.W.499 Md. Anisur Rahman 

P.W.579 Md. Shahjahan and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

runner of her husband that there happened violence in Darber. At 

9.30 she tried to contact with her husband but could not reach. 

Afterwards, she contacted with the runner over mobile but he 
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dealt with her roughly and threatened her. Later on, she rang 

Maj. Aziz. Maj. Aziz handed over the mobile to her husband 

Tanveer and that she had talk with him. Her husband informed 

that BDR personnel made a revolt. Later on, Tanveer informed 

her that there happened much killing and instructed her to take 

shelter in bathroom. BDR personnel broke down the door and 

entered into her room. She could identify Sepoy Atik, Zia, 

Habibur, Amjad, Rajibul, Ramjan, Shawkat, Signalman 

Delowar, Sepoy Salah, Forhad, Lnk. Ekramul, Sepoy Al-Mamun 

and Sepoy Rion. They assaulted her with rifle and destroyed her 

belongings of the room. Lnk. Ekramul took her out from the 

room at the point of Rifle and made firing that ran by the side of 

her neck. Consequently she fell down. Sepoy Sorab, Wasim, 

Ibrahim, Forhad, Tarapada pulled her on. Ibrahim assaulted her 

maid survent and put off the dress of her children. She along 

with her children were taken into quarter guard. On the way she 

came to see the ferocious appearance of BDR personnel. On her 

way to quarter guard Sepoy Masum, Rian, Rafiqul, Moshiur, 

Jabed, Ramjan, the appellant Billal, Khorshed, Sohrab, 

Shahidullah, Paltan Chakma assaulted her and the members of 
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her family. Sepoy Hasan, Ripon, Hussain, Javed, Raju were in 

quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, 

Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, Habilder 

Salam, Motiur, Cook Kowser, DAD Sayed, Touhidul Alam all 

were in front of the quarter guard. They assaulted and used filthy 

language upon them.   

In cross-examination on behalf of the appellant, she 

denied the suggestion that the accused broke down her door and 

entered into her room and also deposed before the I.O. that the 

she saw the accused in front of the quarter guard. She denied the 

suggestion that she did not see the accused and that she deposed 

falsely. At the time of occurrence, her husband was a captain. 

She denied the suggestion that her husband was entitled one 

runner and that she came to know of the name of the accused 

after showing her their picture.  

P.W. 499 M.L. Md. Anisur Rahman  deposed that on 

02.03.2009 some blood stained  earth, blood stained carpate, two 

jeeps along with some other in total 47 items were seized in his 

presence. He identified exhibit 898 and his signature exhibit 

898(1). On 04.03.2009 six items were seized from the residence 
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of DDG. He identified the seizure list 899 and his signature 

exhibit 899 (1). On 08.03.2009 16 items were seized. He 

identified the seizer list exhibit 900 and his signature exhibit 900 

(1). On 07.03.2009 a vehicle was seized, exhibit 901 and his 

signature exhibit 901(1). On 05.03.2009 seven items were 

seized, exhibit 902 and his signature exhibit 902(1). On 

05.03.2009 a window screen and broken glass were seized vide 

exhibit 903 and his signature exhibit 903(1). Seized alamats are 

available in the Court. He denied the suggestion that no article 

was seized in his presence. 

In cross-examination on behalf of the appellant, he denied 

the suggestion that no seizure list was prepared in his presence.  

P.W.579 Md. Shahjahan deposed that on 12.03.2009, 

13.03.2009, 16.03.2009,  19.03.2009, 28.03.2009, 29.03.2009, 

04.04.2009, 05.04.2009,  07.04.2009, 18.04.2009, 22.04.2009, 

04.05.2009 he seized different items vide exhibits-1109, 1110, 

1080, 1084, 1085, 1086, 1087, 909, 1111, 1112, 1113, 1114, 

1115, 1116, 1117, 1118, 1119, 1088, 1020, 1021 and also 

identified the signature thereon.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, she 

denied the suggestion that none deposed against the appellant 

excepting P.W.427. She denied the suggestion that P.W.427 did 

not depose before him that the appellant assaulted her with 

Rifle and that there was no specific allegation against the 

appellant. The appellant was a freedom fighter.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimony of P.W.427 does not bear any 

substance. She claims to see the appellant with arms and to 

make firing. Mere holding arms does not constitute the offence 

under Section 382 of the Penal Code. Her identification to the 
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appellant is also not proper. She referred the name as Billal 

without battalion and regiment No. Moreover, her solitary 

testimony appears unreliable when she admitted in her cross-

examination –‘Avwg ZLb Avmvgx‡`i bvg RvbZvg bv, c‡i dy‡UR †`‡L 

Avmvgx‡`i mbvI“ Kwi| †Kvb wfwWI dz‡UR `vwLj Kwi bvB’ 

Mr. Islam also submits that P.W.427 is a house wife and 

at the time of occurrence she was in her residence. She referred 

the name as many as 47 accused. Her identification to the 

appellant appears impracticable, unreliable and unworthy of 

credit in view of the above facts and circumstances of the case 

and her own admission that she did not know the name of the 

accused earlier and she identified them with video footage and 

her inability to file the video footage. Her above evidence is 

inadmissible in law.   

P.Ws.499 and 579 are, in fact, seizure witness and 

seizing officer respectively. Their testimonies do not bear any 

relevancy as against the appellant. It appears from the seizure 

list that wearing apparel of the appellant was recovered but in 

abandoned position. No evidence appears against the appellant 
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in support of the charge under Section 382 of the Penal Code as 

alleged against him.    

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that in fact, the P.Ws. 499 and 579 are seizure witness and 

seizing officer respectively and their evidence bears no 

relevancy as to the alleged offence against the convict-appellant 

but P.W.427 is the eye witness to the occurrence and her 

evidence is relevant. She was in the residence allotted to her 

husband within the premises of Peelkhana and at the time of 

occurrence having present in the residence she had the 

opportunity to see the occurrence and to face the occurrence. 

She clearly deposed that on the date of occurrence the 

rebellions broke down the door and entered in to her residence 

and at one time some accused took her out and confined her in 

quarter guard and while she was taken to quarter guard she 

identified the appellant to assault her with rifle. As being an eye 

witness to the occurrence she identified the appellant and others 

accused while she was shown to her the video footage of the 

occurrence. Her above testimony bears substance and 
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corroborative to other evidence.  Her evidence appears natural, 

reliable and it should not be left out of consideration.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 



 

 

9788 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W. 427 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 427 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 427 deposed- 

“`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, 

wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx 

wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii 

wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj 

Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, 

Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco 

Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq 

ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K 

ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy 
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†KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, 

Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi 

Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi 

Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.225 Sepoy/76851 Md. Zulfiquar 

Hossain. 

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 
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Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.92 Sepoy Md. Golam Mostafa 

 P.W.208 Delwar Hossain 

 P.W.500 Md. Munim Mollah, Rakhal 

 P.W.558 Helal Uddin, Police Inspector and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.92 Md. Golam Mostafa deposed that on 25.02.2009 

he was in Darber. Sepoy Moyeen entered into Darber and 

pointed arms on DG. Most of the BDR personnel left Darber. 

He also came out to Barak. After a while he came to see BDR 

personnel-Naik Kautok Kumar (48631), Sepoy Mostafa Kamal 

(58451), Sepoy Belayet (76723), Sepoy Asaduzzaman (78623), 
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Sepoy Shahin (66665), Sepoy Almas Uddin (67131), the 

appellant Sepoy Julfiqur (76851) with arms and agitated 

mood. He hid himself under the cot. At evening on 26.02.2009 

he left Peelkhana for his house. He deposed before the I.O. on 

24.08.2009. 

In cross-examination on behalf of the appellant, he stated 

that he came to Barak at 10.00 A.M. and stayed on the 3rd floor. 

At the time of coming down from Barak he came to see the 

BDR personnel on the road. Being afraid he remained in the 

Barak. BDR personnel were with uniform but without cap. 

Rokon, Khaled and some others were with him. He denied the 

suggestion that he did not see anybody. He did not hear any 

government announcement. He did not know of Minister or 

M.P. He denied the suggestion that he was one of the 

rebellions. He denied the suggestion that there is no soldier 

named Julfiqur Ali (76851). He reiterated that he was attached 

with 13 Battalion, so he knew him.  

 P.W.208 Md. Delower Hossain deposed that on 

25.02.2009 he attended Darbar. There raised a hue and cry 

when Sepoy Moyeen pointed arms towards D.G. He came out 
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from Darbar and appeared at his unit area. He saw the BDR 

personnel to make firing and among them he could identify the 

appellant 76891 Sepoy Julfiqar, 76402 Sepoy Emran, 69038 

Forhad and 77667 Ferdous. They were firing indiscriminately.  

 In cross-examination on behalf of the Appellant, he 

stated that there were 13 pillars in Darbar. He denied the 

suggestion that he deposed falsely against the appellant.  

P.W.500 is Cowboy Md. Munim Mollah. He deposed that 

on 03.03.2009 police seized 5 articles from DG office. He 

identified his signature on the seizure list as exhibit 863(2). On 

06.03.2009 police further seized 17 items. He identified the 

seizure list exhibit 904 and his signature exhibit 904(1). On 

07.03.2009 three items were seized including bullet of Rifle. He 

identified his signature exhibit 891(2). On 07.03.2009 five items 

including bullets were seized from the bed of Tariqul. He 

identified the signature exhibit 891(1).  On 07.03.2009 at 14.45 

police seized 5 items including one magazine with bullets. He 

identified the signature exhibit 891(2). On 07.03.2009 at 15.45 

hours 3 items including a charger of Ziaur Rahman were seized. 

He identified the signature exhibit 893(2). On 08.03.2009 at 
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11.30 police seized 18 items. He identified seizure list exhibit 

905 and his signature exhibit 905(1). On 08.03.2009 at 14.05 

hours three items were seized from behind JCO mess. He 

identified the seizure list exhibit 906 and his signature exhibit 

906(1). On 09.03.2009 police seized 10 alamats. He identified 

the seizure list exhibit 907 and his signature exhibit 907(1). On 

07.03.2009 four items including bullets were seized vide seizure 

list exhibit 908 and his signature exhibit 908(1). 

In cross-examination, he stated that no bed was seized in 

his presence. He worked in diary firm. The alamats were there 

beforehand. He denied the suggestion that the alamats have no 

relevancy of the occurrence.  

 P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibit 1022/1-1064/1. 

 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over seizure list to I.O. He denied 
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the suggestion that the seized materials had no relevancy to the 

occurrence and that he created the seizure list falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the statement of P.W.208 on 26.08.2009. He 

denied the suggestion that he procured P.Ws. 92 and 208 

against the appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/411/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 382 

of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.92 and 208 do not bear any 

substance in establishing the offence under Section 382 of the 

Penal Code. P.Ws.92 and 208 claim to see the appellant with 
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arms. Mere carrying arms does not constitute the offence as he 

was convicted and sentenced. The identification of the appellant 

by P.W.208 is not proper. He referred the badge No. of the 

appellant wrongly as 76891. The evidence of P.Ws. 500 and 

558 does not bear any substance. They are the seizure witness 

and seizing officer respectively. From their evidence it does not 

appear that any incriminating materials was recovered from the 

possession of the appellant and thus none of them was cross-

examined on behalf of the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offence under Section 382 

of the Penal Code and sentenced him arbitrarily and it warrants 

due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 
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officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 92 and 208 are the eye witnesses to the occurrence. 

They properly identified the appellant with his badge No. They 

saw the appellant with arms. Their evidence bears substance to 

the effect that the appellant took away arms by plundering Kote 

and committed offence under Section 382 of the Penal Code. 

From the evidence of P.Ws. 500 and 558 it appears that some 

uniform, 100 round ‘KvZy©R’ were recovered from the bed of the 

appellant.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

Both the P.Ws. 92 and 208 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object. In fact, P.Ws. 

500 and 558 do  not provide substantive evidence.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 92 and 208  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 92 deposed – 

‘Avwg I ˆmwbK jvB‡b P‡j Avwm| wKQy¶Y ci jvB‡bi mvg‡b iv¯—vq 

Dci mk ¿̄ wewWAvi‡`i †`wL Zv‡`i g‡a¨ 48631 bv‡qK †KŠZzK Kzgvi, 58451 

wmcvnx †gv¯—dv Kvgvj, 76723 wmcvnx †ejv‡qZ 78623 wmcvnx AvQv ỳ¾vgvb, 

66665 wmcvnx kvnxb, 67131 wmcvnx Avjgvm DwÏb 76851 wmcvnx RyjwdKvi 

Avjx‡K  mk ¿̄ D‡ËwRZ †`wL|’ 

P.W. 208 deposed-  

‘BDR ˆmwbKiv A ¿̄ wb‡q fire Ki‡Q G‡`i g‡a¨ 76891 wmcvnx 

RyjwdKvi, 76402 wmcvnx Ggivb, 69038 dinv` 77667 †di‡`Šm †K wPb‡Z 

cvwi| G‡`i‡K G‡jvcv_vix fire Ki‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.122 Sepoy/59830 Mong Mong 

Marma.  

Trial court charged the appellant under Sections 

382/448/149 and having found guilty of the offences under 

Sections 148/382 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

P.W.1 Novojoty Khisha, informant,    
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 P.W.281 Sepoy Md. Azizur Rahman 

P.W.547 Md. Wahiduzzman   

 P.W.605 Pachok Md. Aman Uddin and  

  P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.281 Azizur Rahman deposed that on 25.02.2009 he 

attended Darbar. When D.G. was delivering his speech 65140 

Sepoy Moyeen of 13 Battalion entered into Darbar with arms 

and pointed arms on D.G. and thus there happened disorder. 

After a while he heard firing from outside. BDR personnel were 

taking exist of Darbar. He also came out from Darbar and 

moved towards south to EME line. On the way he came to see 

many BDR personnel with arms and agitated mood and to run 

on firing. Among them he came to see 58785 Sepoy Abdul 

Hakim, 58680 Sepoy Kamruzzaman, 58811 Sepoy Sorab 

Hossain, 58907 Sepoy Khalilur Rahman, 69096 Sepoy Abu 

Bakkar, 69115 Sepoy Ashraful Alom, 69100 Sepoy Alomgir, 
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46694 Naik Sujan Barua and 58925 Sepoy Mir Md. Abu Hanif. 

Excepting Moyeen all were members of RTCNS. The 

appellant 59830 Sepoy Mongmong Marma of 45 Battalion, 

62725 Sepoy Safiqul Islam of 1 Battalion, 64752 Sepoy Sree 

Avijit Roy of 10 Battalion attached with Sadar Battalion. He 

could identify all those accused.  

 In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. on 10.08.2009. I.O. read over his 

statement before him. The accused whose name he referred in 

his statement hailed from different battalion. He did not know 

I.D number of all the accused but he knew some of the accused. 

He saw BDR persons to run within Peekhana. They were with 

uniform. On his way from Darbar he came to see about 700/800 

BDR personnel. He denied the suggestion that he could not 

identify the appellant in the midst of so huge number of Sepoys. 

He denied the suggestion that since he was a newly recruited 

Sepoy, he did not know the accused and their regiment number.  

He came to know afterwards of dis-satisfaction of the BDR 

personnel. He deposed before I.O. that BDR personnel had long 

standing demands. I.O recorded his wrong regiment number. 
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He denied the suggestion that he referred the regiment number 

of the appellant and other accused as being tutored.  

 P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-
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CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 

1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  

In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

P.W.605 Md. Aman Uddin deposed that on 07.03.2009 

police seized 23 items vide seizure list. He identified his 

signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 
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seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 

items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 

He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

 No cross examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W. 281 did not specify in his 161 statement when and 
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where he saw the appellant. He denied the suggestion that he 

implicated the accused on vague statement.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 382/448/149 of the Penal Code and  

Trial Court in consideration of the evidence on record found 

him guilty of the offences under Sections 148/382 and 

sentenced him 3 (three) years under Section 148 and a fine of 

Tk. 5,000/- in default to suffer 6(six) months more and 10(ten) 

years under Section 382 and a fine of Tk.50,000/- in default 2 

(two) years more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and among the P.Ws. cited above P.Ws. 605 and 547 are 

seizure witnesses and seizing officer respecitively as to 

recovery of some materials by exhibits 948, 949, 970, 971, 972, 

973, 1015, 1038, 1044, 1104, 1105 and exhibit 905, 916, 917, 

1015 but on perusal of their testimonies and exhibits it does not 

appear that any incriminating substance was recovered from the 

possession of the convict-appellant and as such P.W.605 was 
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not cross-examined on behalf of the appellant and P.W.547 

admitted in his cross-examination –‘Avwg A`¨ †h mg¯— AvjvgZ 

Av`vj‡Z Dc¯nvcb  Kijvg Zv Rã ZvwjKvq ewY©Z ¯nvb †_‡K cwiZ¨vI“ 

Ae¯nvq D×vi Kiv nq’. P.W.654, the investigation officer is a 

formal witness. P.W. 281 is the only solitary eye witness to the 

occurrence who attended Darbar and at the instance of disorder 

in Darbar he came out therefrom and on his way to EME Sainik 

Line he came to see many armed BDR Personnel with agitated 

mood to run around by making fire and among them he claims 

to identified the convict-appellant 59830 Sepoy Mong-mong-

marma of 45 Battalion. His above evidence appears 

impracticable, unreliable and unworthy of credit.  

Mr. Islam also submits P.W.281 admits in his cross-

examination ‘Avwg `ievi †_‡K hvIqvi c‡_ 700/800 BDR ‰mwbK‡K 

†`‡LwQÕ and also admits ‘Avwg Revbe›`x‡Z †h mg¯— Avmvgxi bvg e‡jwQ 

Zviv wewfbœ e¨vUvwjq‡bi m`m¨| GKB e¨vUvwjq‡bi bq| wewfbœ e¨vUvwjq‡bi 

ˆmwbK‡`i ID ej‡Z cvi‡ev bv, Z‡e A‡b‡Ki ID ej‡Z cvi‡ev Õ and thus 

his claim of identification of the appellant among 700/800 

Sepoys and reference of 9 Sepoys with regiment No. in view of 

above facts do not inspire confidence. 
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Mr. Islam further submits that P.W. 654, the 

investigation officer admits in his cross-examination on behalf 

of the appellant that P.W. 281 did not Specify in his 161 

statement where and when he saw the appellant and as such the 

testimony of P.W. 281 appears tempered and tutored, No 

evidence appears that the appellant plundered any arms and 

ammunitions.  

Mr. Islam also submits that prosecution, in fact, fails to 

establish the charges against the appellant and the learned Judge 

of the trial court having failed to appreciate the evidence on 

record and on perverse findings erroneously found the appellant 

guilty of the offences and sentenced him arbitrarily by the 

impugned order which warrants interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W. 281 is an eye witness to the occurrence. He attended 

Darbar and at the instance of disorder he came out from Darbar 

and on his way to Line he came to see some BDR personnel on 

the road with arms and to make firing with agitated mood and 

among them he could identify the appellant and 8 other 

accused. There appears no vagueness in his identification. He 

rightly identified the appellant with his Battalion and badge No. 

Although it was suggested that he referred the badge No of the 

appellant in his 161 statement as 64575 but it was not drawn to 

the attention of P.W.654, the investigation officer. He reiterated 

in his cross examination that he did not know the badge No. of 
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the Sepoys of different Battalions but he knew some of them. 

He further affirmed that all those he identified were attached 

with Sadar Rifle Battalion.  The evidence of P.W.281 being 

credible and reliable it can solely be based, in view of section 

134 of the Evidence Act, for the conviction and sentenced of 

the convict-appellant and the impugned order was rightly 

passed.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

148/382 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 
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leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W.281 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.281 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 281  deposed – 

“iv Í̄vq eû BDR m`m¨‡K mk ¿̄ D‡ËwRZ I AvµgbvZ¥K Ae ’̄vq ¸wj 

Qzo‡Z Qzo‡Z †`Šov †`Šwo Ki‡Z †`wL| Zv‡`i g‡a¨ 58785 wmcvnx 

Avãyj nvwKg, 58680 wmcvnx Kvgiæ¾vgvb, 58811 wmcvnx †mvnive 

†nv‡mb, 58907 wmcvnx Lwjjyi ingvb, 69096 wmcvnx Avey eKKi, 

69115 wmcvnx Avkivdzj Avjg, 69100 wmcvnx AvjgMxi 46694 

bv‡qK myRb eoyqv, 58925 wmcvnx gxi †gvnv¤§` Avey nvwbd Ab¨Zg| 

gvBb e¨ZxZ mevB RTCNS Gi m`m¨| 59830 wmcvnx gsgs gvigv 
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45 e¨vUvwjq‡bi 62725 wmcvnx mwdKzj Bmjvg, 1 e¨vUvwjqvb 64752 

wmcvnx kªx AwfwRZ  ivq  10 e¨v‡Uwjqvb mK‡jB m`i ivB‡dj 

e¨v‡Uwjqv‡b mshy³| Avwg H mKj Avmvgx‡`i wPb‡Z cvwi” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Sections 148/382 of the Penal Code and thus framing of 

the charge and sentence thereunder appears unwarranted. But it 

is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.125 Sepoy/72314 Md. Khorshed 

Alom.  

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Sections 148/342/382 of the Penal Code sentenced him 
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imprisonment for 3(three) years with a fine of Tk.10,000/- in 

default S.I. for 6(six) months; 1(one) year with a fine of 

Tk.1000/- in default S.I. for 2(two) months and 10 years with a 

fine of Tk.10,000/- in S.I. for 2 years in consideration of the 

evidence of the following witnesses- 

 P.W.46 Md. Kamruzzaman 

 P.W.427 Tasnuva Maha 

 P.W.499 Md. Anisur Rahman  

 P.W.550 Begum Shahinur Parveen Joba 

 P.W.599 Md. Salah Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 46 Md. Kamruzzaman deposed that on 25.02.2009 

he was in the Darber. At about 9.25 A.M.  when violence was 

created in Darber he came out therefrom. He came to see in 

front of the office of 44 Battalion Sepoy Hasan, Nayek Bellal, 

Sepoy Morshed, Mosharaf, Mehidi Hasan (71807), Sepoy 
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Ramen and some other BDR personnel to proceed towards 

Darber Hall on firing. He went to his government residence and 

remained there with his family members. On 26.02.2009 at 

about 3.00 P.M. he left Peekhana with his family members and 

went to Gazipur.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before I.O. on 31.03.2009. His statement was 

read over to him. He deposed in New market police station case 

No.9 dated 06.04.2009. He had no talked with any army officer 

in Darber Hall. He denied the suggestion that in order to 

participate with the rebellion he came out from the Darber Hall. 

He saw many army officers outside Darber Hall but he had no 

talk with them. He was with uniform. He came out from Darber 

Hall at 9.40 A.M. coming out from Darber he went to his 

office. After 2/3 minutes he heard of firing. He cannot say 

whether the accused were in Darber Hall. He tried to save army 

officers but failed. He also tried to make contact over mobile 

but failed. He did not go outside of the residence. He did not 

hear any miking from the side of government. He cannot say 

whether there was easy exit through gate No.4. He denied the 



 

 

9828 

suggestion that since his activities were objectionable.  He 

denied the suggestion that from his government residence some 

arms were recovered. He denied the suggestion that in order to 

save him from the list of accused he deposed falsely and 

implicated the aforesaid accused falsely. 

  P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 A.M 

she tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 

with her roughly and threatened her. Later on, she rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. .............................................. She along with her 

children were taken into quarter guard. On the way she came to 

see ferocious appearance of BDR personnel. On her way to 

quarter quard Sepoy Masum, Rian, Rafiqul, Moshiur, Jabed, 
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Ramjan, Billal, the appellant Khorshed, Sohrab, Shahidullah, 

Paltan Chakma assaulted her and the members of her family. 

Sepoy Hasan, Ripon, Hussain, Javed, Raju were at quarterguard. 

Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, 

Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, 

Cook Kowser, DAD Sayed Touhidul Alam all were in front of 

the quarterguard. They assaulted and called them by bad name. 

On 26.02.2009 at about 4.00 P.M. DAD Touhid told that they 

would be lined up and killed together. On 26.02.2009 at evening 

they were taken out from quarter guard.  

In cross-examination on behalf of the Appellant, she 

stated that I.O read over statement to her. She denied the 

suggestion that she did not depose before the I.O. that there was 

mass killing. She denied the suggestion that she did not depose 

before the I.O. that Sepoy Hatil, Zia, Habibur,  the Appellant 

Amjad, Rajibul, Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. 

Ekramul, Sepoy Al-Masud, Rion entered into her room and that 

they destroyed her belongings. Some wives of the Army officers 

were there in quarter guard. She cannot say what she told before 

the Media. She had talk with reporter Rimi Amin. At that time 
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she did not know the name of the accused. Later on, she 

identified them seeing their picture in the footage. She did not 

submit any video footage. She denied the suggestion that she did 

not identify the accused from video footage and that she deposed 

falsely.  

P.W.550 Sahinur Parvin Joba deposed that Lt. Col. 

Saidul Islam (deceased) was her husband. Her husband joined 

in Peekhana on 15.01.2008. On 25.02.2009 her husband came 

out from residence to join in Darbar. At about 9.30 A.M. she 

was informed by Lance Naik Harun of disorder in Darbar Hall. 

She ranged her husband and informed her that he was O.K. and 

instructed her to be careful by closing the door. 44806 Habilder 

Salam informed her over mobile of firing. Driver Salam told 

her son that all army officers will be killed. The rebellions set 

fire in the residence of sector commander. Groups of rebellions 

entered into her residence by breaking door and called the army 

officers by filthy language. 10/12 BDR personnel entered into 

residence and took away her belongings. They pointed arms on 

her chest and asked for money of ‘WvjfvZ Kg©m~Px|’ They told her 

son that they have killed all officers. She was taken out of her 
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residence at 4 P.M. on 26.02.2009. BDR personnel told to 

finish them. Later on, she identified Sepoy Ramjan, Sepoy 

Habibur, Sepoy Saurav (66999), Sepoy Mukul, 69638 Hossain, 

Sepoy Raju, Sepoy Palton Chakma, Sepoy Sahidullah, Sepoy 

Zakir Hossain, Sepoy Siddik Alam, Sepoy Atikur Rahman and 

the appellant Sepoy Khorshed Alam from video footage.  

Cross-examination of accused Mukul Hossain was 

adopted on behalf of the appellant.  

P.W. 499 Md. Anisur Rahman deposed that on 02.03.2009 

some blood stained  earth, blood stained carpate, two jeeps along 

with some other in total 47 items were seized in his presence. He 

identified exhibit 898 and his signature exhibit 898(1). On 

04.03.2009 six items were seized from the residence of DDG. 

He identified the seizure list 899 and his signature exhibit 899 

(1). On 08.03.2009 16 items were seized. He identified the seizer 

list exhibit 900 and his signature exhibit 900 (1). On 07.03.2009 

a vehicle was seized, exhibit 901 and his signature exhibit 

901(1). On 05.03.2009 seven items were seized, exhibit 902 and 

his signature exhibit 902(1). On 05.03.2009 a window screen 

and broken glass were seized vide exhibit 903 and his signature 
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exhibit 903(1). Seized alamats are available in the Court. He 

denied the suggestion that no article was seized in his presence. 

 No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he did not count whether there are 10 fields in Peekhana 

but there are Bazar ground, Dhaka Sector ground, Signal 

ground, Sports Board Ground, 13 Rifle Battalion ground, BDR 

Rifle Hospital Ground, 36 Rifle Ground, Sultan Ground, 24 

Rifle Ground and 44 Rifle Ground. There is also a ground 

behind 44 Rifle Battalion. The appellant was arrested on 

06.04.2009. After examination of the witnesses the appellant 

was also on duty in Peekhana. He denied the suggestion that he 

implicated the appellant in C.S. without any evidence against 

him.  

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of convict-appellant submits that the 

convict-appellant was charged under Sections 

302/382/149/201/34 of the Penal Code and Trial Court in 
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consideration of the evidence on record found him guilty of the 

offence only under Sections 148/342/382 of the Penal Code 

sentenced him imprisonment for 3(three) years with a fine of 

Tk.10,000/- in default S.I. for 6(six) months; 1(one) year with a 

fine of Tk.1000/- in default S.I. for 2(two) months and 10 years 

with a fine of Tk.10,000/- in S.I. for 2 years.  

Mr. Md. Sanowar Hossain further submits that in the 

instant case there appears no ingredient of offence under section 

382 of the Penal Code and the evidence of P.Ws.46, 427, 499, 

550 and 599 do not bear any substance as to the offence under 

Sections 148/382/342 of the Penal Code as alleged against the 

appellant. The evidence of P.W. 46 appears irrelevant as against 

the appellant. He refers the name as ‘wmcvnx ‡gv‡k©̀ ’ without his 

badge No. but the appellant is named Md. Khorshed Alam. 

More so, he simply claims to see the appellant with arms and to 

make firing. His identification to the appellant is not proper. 

P.W.427 refers the name as ‘Khorshed’ alleging to assault her 

with rifle and her identification to the appellant merely as 

‘Khorshed’ without his designation, battalion and regiment No. 

appears vague and unspecified. Moreover her testimony lacks 
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credibility when she admits in her cross-examination –‘Avwg ZLb 

Avmvgx‡`i bvg RvbZvg bv, c‡i dy‡UR †`‡L Avmvgx‡`i mbvI“ Kwi| †Kvb 

wfwWI dz‡UR `vwLj Kwi bvB’ 

Mr. Md. Sanowar Hossain also submits that P.W.427 is a 

house wife and at the time of occurrence she was in her 

residence. She referred the name of as many as 47 accused. Her 

identification to the appellant is impracticable, unreliable and 

unworthy of credit in view of the above facts and circumstances 

of the case and her own admission that she did not know the 

name of the accused earlier and she identified them with video 

footage and her inability to file the video footage. The 

testimonies of P.Ws. 499 and 599 appears irrelevant as against 

the appellant and thus they were not cross-examined on behalf 

of the appellant.  P.W. 550 refers the name of the appellant as 

‘wmcvnx †Lvi‡k` Avjg’. Her identification to the appellant also 

appears vague, unspecified and unreliable. She herself admits in 

her testimony ‘wfwWI †`‡L I‡`i bvg mbv³ Kwi|’ She further 

admitted in her cross-examination- ‘GLb wfwWI dz‡UR Av`vj‡Z bvB| 

wfwWI K‡e †`‡LwQ ZvwiLUv g‡b bvB| ........ wfwWI †`Lvi mgq Avmvgx‡`i 

Avgvi mvg‡b Avbv nq bvB|’ P.W. 654, the investigation officer also 
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admitted- ‘wc,WweD 427 I 550 DfqB M„neay| Zviv hLb Revbe›`x †`q 

ZLb wfwWI dz‡UR wQj  bv|’ Their evidence does not inspire any 

confidence and such evidence can’t be relied on.   

Mr. Md. Sanowar Hossain,  in fine, submits that no 

substantive evidence appears against the convict-appellant to 

support the impugned order of conviction and sentence and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offence under Sections 

148/342/ 382 of the Penal Code and sentenced him arbitrarily 

and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that all the P.Ws.46, 427, and 550 are eye witnesses to the 

occurrence. P.W.46 identified the appellant duly as of 44 

Battalion and he saw him with arms, but his name was 

inadvertently recorded as Sepoy Morshed instead of Khorshed. 

There is no ambiguity in his identification to the appellant. It is 

clear that he took up arms by plundering kote and committed 

the offence under Section 382 of the Penal Code.  P.W. 427 was 

in the residence allotted to her husband within the premises of 

Peekhana and at the time of occurrence having present in the 

residence she had the opportunity to see the occurrence and to 

face the occurrence. She clearly deposed that on the date of 

occurrence the rebellions broke down the door and entered in to 

her residence and at one time some accused took her out and 

confined her in quarter guard and while she was taken to 
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quarter guard she identified the appellant to assault her with 

rifle. As being an eye witness to the occurrence she identified 

the appellant and others accused while she was shown to her the 

video footage of the occurrence. Her above testimony bears 

substance and corroborative to other evidence. Her evidence 

appears natural, reliable and it should not be left out of 

consideration.  Similarly P.W. 550 is also an eye witness to the 

occurrence. She was in her residence and she identified the 

appellant and other rebellions when they entered in to her 

residence forcibly and demanded money pointing arms. She 

identified them later on with video-footage shown to her. She 

could not forget them since the appellant and other rebellions 

behaved her so roughly ‘Giv gvbyl wQj bv| Zv‡`i AvPib ejv hvq bv’. 

Their evidence appears natural and worthy of credit.    

The learned Deputy Attorney General admits that, in fact, 

P.Ws.499 and 599  are seizure witness and seizing officer 

respectively and their evidence bears little relevancy 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 
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148/342/382 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 
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formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

The P.Ws. 46, 427 and 550 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 46, 427 and 550 

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 
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kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 46 deposed – 

“Avwg Avgvi Awd‡mi w`‡K Avm‡Z _vwK| c‡_ `ievi n‡ji DËi cv‡k 

gvV iv —̄v I Awd‡mi mvg‡b 44 e¨vUvwjq‡bi wmcvnx nvmvb, bv‡qK †ej−vj, 

wmcvnx †gv‡k©̀ , †gvkvid, †g‡n`x nvmvb (71807), wmcvnx i‡gb mn A‡bK‡K 

`ievi n‡ji w`‡K dvqvi Ki‡Z Ki‡Z Avm‡Z †`L‡Z cvB|” 

P.W. 427  deposed – 

“`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, 

wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx 

wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii 

wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj 

Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, 

Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco 

Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq 

ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K 
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ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy 

†KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, 

Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi 

Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi 

Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|” 

P.W. 550 deposed – 

“wewfbœ `j G‡m Avgvi `iRv †f‡½ †mbv Kg©KZ©v‡`i MvjvMvwj K‡i| 

10/12 Rb Avgvi N‡i Xy‡K wRwbm cÎ me wb‡q hvq| †Rvicye©K Avgvi 

†eW i“‡g Xy‡K 6/7 Rb ey‡K A ¿̄ a‡i e‡j Wvjfv‡Zi UvKv w`‡Z e‡j| 

Avgvi †Q‡j I‡`i nvZ a‡i e‡j gv Amy ’̈̄ | Iiv Avgvi †Q‡j‡K e‡j 

mevB‡K †kl Ki w`‡qwQ| Avgvi Lv‡Ui Dci 2Rb e‡m c‡o cv Zz‡j| 

GKRb ˆmwbK Avgvi †Q‡j‡K e‡j g‡b nq mevB †kl n‡q ‡M‡Q| ivwÎ 

3
1
2  Uvq GKRb ˆmwbK G‡m e‡j †KD †e‡P bvB| 26/02/09 mKvj 9 

Uvq GKRb ˆmwb‡Ki m‡½ †ei n‡q hvIqvi mgq A ¿̄ ZvK K‡i Avgvi  

w`‡K | c‡i Avgv‡K evmvq wdwi‡q †`q| c‡i  evmv †_‡K ‡ei K‡i Av‡b 

Avgv‡K  4Uvi w`‡K | mgq wKQz fyj n‡Z cv‡i | wewWAvi m`m¨iv e‡j 

G‡`i I †kl K‡i †dj| wfwWI †`‡L I‡`i  bvg mbv³ Kwi| Zv‡`i bvm 

wmcvnx nvweeyi ingvb wmcvnx †mŠif 66999, wmcvnx gyKzj 69638 

û‡mb, wmcvnx ivRy, wmcvnx cëb PvKgv, wmcvnx knx ỳj−vn, wmcvnx 
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RvwKi û‡mb, wmcvnx wmwÏK Avjg, wmcvnx AvwZKzi ingvb, wmcvnx 

igRvb, wmcvnx †Lvi‡k`  Avjg †`i wPb‡Z  cvwi| Giv  gvbyl wQj bv| 

Zv‡`i AvPib ejv hvqbv|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Sections 148/342/382 of the Penal Code and thus framing 

of the charge and sentence thereunder appears unwarranted. But 

it is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Sections 148/342/382 of the 
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Penal Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.114 Sepoy/74140 Hossain Ahmed 

Zabed.  

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Sections 148/382/342 of the Penal Code sentenced him 
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imprisonment for 3(three years) with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years and 1 years with a 

fine of Tk.1000/- in default to S.I. for 2 months in consideration 

of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.427 Tasnuva Maha 

 P.W.499 Md. Anisur Rahman 

 P.W.599 Md. Salah Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 A.M 

she tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 

with her roughly and threatened her. Later on, she rang Maj. 
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Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. .............................................. She along with her 

children were taken into quarter guard. On the way she came to 

see ferocious appearance of BDR personnel. On her way to 

quarter quard Sepoy Masum, Rian, Rafiqul, Moshiur, the 

appellant Jabed, Ramjan, Billal, Khorshed, Sohrab, 

Shahidullah, Paltan Chakma assaulted her and the members of 

her family. Sepoy Hasan, Ripon, Hussain, Javed, Raju were at 

quarterguard. Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, 

Abu Sayed, Signal Delowar, Lnk Ekramul, Kamal, Habilder 

Salam, Motiur, Cook Kowser, DAD Sayed Touhidul Alam all 

were in front of the quarterguard. They assaulted and called 

them by bad name. On 26.02.2009 at about 4.00 P.M. DAD 

Touhid told that they would be lined up and killed together. On 

26.02.2009 at evening they were taken out from quarter guard.  
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In cross-examination on behalf of the appellant, she stated 

that I.O read over statement to her. She denied the suggestion 

that she did not depose before the I.O. that there was mass 

killing. She denied the suggestion that she did not depose before 

the I.O. that Sepoy Hatil, Zia, Habibur, Amjad, Rajibul, Ramjan, 

Soikat, Delowar, Salah, Forhad, Lnk. Ekramul, Sepoy Al-

Masud, Rion entered into her room and that they destroyed her 

belongings and that  Sorab, Wasim, Ibrahim, Forhad, Tarapada 

picked her up and that Ibrahim assaulted her  maid servant.  

............................................ She cannot say what she told before 

the Media. She had talk with reporter Rimi Amin. At that time 

she did not know the name of the accused. Later on, she 

identified them seeing their picture in the footage. She did not 

submit any video footage. She cannot say whether runner Malek 

is an accused in the case. She deposed before the I.O. in 

Peekhana. After 4/5 days of the occurrence she came back to the 

residence of Peekhana. She denied the suggestion that she did 

not identify the Appellant from video footage and that she 

deposed falsely.  
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P.W. 499 Md. Anisur Rahman deposed that on 02.03.2009 

some blood stained  earth, blood stained carpat, two jeeps along 

with some other articles in total 47 items were seized in his 

presence. He identified exhibit 898 and his signature exhibit 

898(1). On 04.03.2009 six items were seized from the residence 

of DDG. He identified the seizure list 899 and his signature 

exhibit 899 (1). On 08.03.2009 16 items were seized. He 

identified the seizer list exhibit 900 and his signature exhibit 900 

(1). On 07.03.2009 a vehicle was seized, exhibit 901 and his 

signature exhibit 901(1). On 05.03.2009 seven items were 

seized, exhibit 902 and his signature exhibit 902(1). On 

05.03.2009 a window screen and broken glass were seized vide 

exhibit 903 and his signature exhibit 903(1). Seized alamats are 

available in the Court. 

No cross-examination was made on behalf of the 

appellant.  

P.W.599 Md. Salah Uddin deposed that on 18.04.2009 at 

about 14.45 police seized 10 articles including 279 round bullets. 

He identified the seizure list and his signature therein, exhibit 

1007, 1007/2. 
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No cross-examination was made on behalf of the 

appellant.  

  P.W.654 is the investigation officer, a formal witness. 

Cross-examination of P.W 427 has been adopted on behalf of the 

Appellant. 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant submits that 

the appellant was charged under Section 302/382/201/149/34 of 

the Penal Code and trial Court in consideration of the evidence 

on record found him guilty of the offences under Sections 

148/382/342 and sentenced him 3 (three) years under Section 

148 and a fine of Tk. 5,000/- in default to suffer 6(six) months 

more; 10(ten) years under Section 382 and a fine of Tk.50,000/- 

in default 2 (two) years more and 1(one) years under section 

342 and a fine of Tk.1,000 in default 2(two) months more.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and among the P.Ws. cited above P.Ws. 499 and 599 are 

seizure witnesses as to recovery of some materials by  exhibits 

898, 899, 901, 902 and 903  but on perusal of their testimonies 
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and exhibits it does not appear that any incriminating substance 

was recovered from the possession of the convict-appellant and 

as such they were not cross-examined on behalf of the 

appellant. P.W.654 is the investigation officer, a formal 

witness. P.W.427, the solitary witness on behalf of the 

prosecution. She refers the name of Hossain Zabed alleging to 

assault her with rifle and her identification to the appellant 

merely as ‘Hossain Zabed’ without battalion and regiment No. 

appears vague and unspecified. Moreover, her solitary 

testimony appears unreliable when she admitted in her cross-

examination –‘Avwg ZLb Avmvgx‡`i bvg RvbZvg bv, c‡i dy‡UR †`‡L 

Avmvgx‡`i mbvI“ Kwi| †Kvb wfwWI dz‡UR `vwLj Kwi bvB’. 

Mr. Islam also submits that P.W.427 is a house wife and 

at the time of occurrence she was in her residence. She referred 

the name as many as 47 accused. In view of the above facts and 

circumstances of the case and her own admission that she did 

not know the name of the accused earlier and she identified 

them with video footage but no footage appears, her 

identification of the appellant is quite impracticable, unreliable 

and unworthy of credit.  
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Mr. Islam further submits that although the appellant was 

convicted and sentenced under Sections 148 and 342 but no 

such charge was framed against him and no evidence appears to 

prove the charge under Section 382. Trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

offence and sentences him arbitrarily by the impugned order 

which warrants necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 
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death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.427 is an eye witness to the occurrence. She was in the 

residence allotted to her husband within the premises of 

Peekhana and at the time of occurrence having present in the 

residence she had the opportunity to see the occurrence and to 

face the occurrence. She clearly deposed that on the date of 

occurrence the rebellions broke down the door and entered into 

her residence and at one time some accused took her out and 

confined her in quarter guard and while she was taken to 

quarter guard she identified the appellant who assaulted her 

with rifle. As being an eye witness to the occurrence she 

identified the appellant and others accused while she was 

shown to her the video footage of the occurrence. Her above 

testimony bears substance and corroborative to other evidence. 

Her evidence appears natural, reliable and there is no scope to 

discard it. He further submits that, in fact, P.W.499 and 599 are 

seizure witnesses and their evidence bears little relevancy 
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The learned Deputy Attorney General also submits that 

although there was no reference of the charge under section 

148/342 but it was duly referred in the language in framing of 

the charge against the appellant and the convict-appellant has 

not been prejudiced in any way. The appellant was rightly 

convicted and sentenced which does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W.427 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 427 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 427  deposed – 

“`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, 

wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx 

wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii 

wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj 

Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, 

Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco 

Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq 

ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K 

ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy 
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†KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, 

Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi 

Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi 

Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Sections 148/382/342 of the Penal Code and thus framing 

of the charge and sentence thereunder appears unwarranted. But 

it is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 



 

 

9862 

convict/appellant guilty under Sections 148/382/342 of the 

Penal Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.115 Sepoy/76041 Moshiur Rahman 

Siddique. 

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 
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under Sections 148/382/342 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years and 1 years with a 

fine of Tk.1000/- in default to S.I. for 2 months in consideration 

of the evidence of the following witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.427 Tasnuva Maha 

 P.W.547 Sr. ASP Md. Wahiduzzaman  

P.W.605 Pachok Md. Aman Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 427 Tasnuva Maha deposed that on 25.02.2009 her 

husband Maj. Tanveer went to Darber. She came to know from 

his runner that there happened violence in Darber. At 9.30 A.M 

she tried to contact with her husband but could not reach. 

Afterwards, she contacted with runner over mobile but he dealt 
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with her roughly and threatened her. Later on, she rang Maj. 

Aziz. Maj. Aziz handed over the mobile to her husband Tanveer 

and that she had talk with him who informed her that BDR 

personnel made a revolt. Some BDR personnel kicked on the 

door of her residence. Later on, Tanveer informed her that there 

happened mass killing and instructed her to take shelter in 

bathroom. .............................................. She along with her 

children were taken into quarter guard. On the way she came to 

see ferocious appearance of BDR personnel. On her way to 

quarter quard Sepoy Masum, Rian, Rafiqul, the appellant 

Moshiur, Jabed, Ramjan, Billal, Khorshed, Sohrab, Shahidullah, 

Paltan Chakma assaulted her and the members of her family. 

Sepoy Hasan, Ripon, Hussain, Javed, Raju were at quarterguard. 

Sepoy Jillur, Ziaul, Shawkat, Zakir, Nur Hossain, Abu Sayed, 

Signal Delowar, Lnk Ekramul, Kamal, Habilder Salam, Motiur, 

Cook Kowser, DAD Sayed Touhidul Alam all were in front of 

the quarter guard. They assaulted and called them by bad name. 

On 26.02.2009 at about 4.00 P.M. DAD Touhid told that they 

would be lined up and killed together. On 26.02.2009 at evening 

they were taken out from quarter guard.  
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In cross-examination on behalf of the appellant she stated 

that I.O read over her statement to her. She denied the 

suggestion that she did not depose before the I.O. that there was 

mass killing. She denied the suggestion that she did not deposed 

before the I.O. that Sepoy Hatil, Zia, Habibur, Amjad, Rajibul, 

Ramjan, Soikat, Delowar, Salah, Forhad, Lnk. Ekramul, Sepoy 

Al-Masud, Rion entered into her room and that they destroyed 

her belongings and that  Sorab, Wasim, Ibrahim, Forhad, 

Tarapada picked her up and that Ibrahim assaulted her  maid 

survant and that she came to see Sepoy Masum, Rion, Rafiqul, 

Moshiur, Javed, Ramjan, Billal, Khorshed, Shahidullah, Paltan 

Chakma at ferocious appearance in front of quarterguard and 

that Jillur, Zia, Soikat, Zakir, Nur Hossain, Sayed, Delowar, 

Ekramul Kamal, Motiur, DAD Touhid were in front of 

quarterguard and assaulted her and threw abusing language to 

her. There were some wives of the Army officers. She cannot 

say what she told before the Media. She had talk with reporter 

Rimi Amin. At that time she did not know the name of the 

accused. Later on, she identified them seeing their picture in the 

footage. She did not submit any video footage. She denied the 
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suggestion that she did not identify the accused from video 

footage and that she deposed falsely.  

P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-
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CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 

1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  

In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

P.W.605 Md. Aman Uddin deposed that on 07.03.2009 

police seized 23 items vide seizure list. He identified his 

signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 
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seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 

items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 

He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

 No cross examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested under Section 54 by the police of 

Pallabi Police Station on 26.02.2009 and he was shown arrest to 
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the instant case on 11.03.2009. He denied the suggestion that 

police  arrested him while he was bound for home from 

Peekhana to save himself. He denied the suggestion that he 

implicated the appellant in C.S. without any proof against him.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Section 302/382/201/149/34 of the Penal Code 

and trial Court in consideration of the evidence on record found 

him guilty of the offences under Sections 148/382/342 and 

sentenced him 3 (three) years under Section 148 and a fine of 

Tk. 5,000/- in default to suffer 6(six) months more; 10(ten) 

years under Section 382 and a fine of Tk.50,000/- in default 2 

(two) years more and 1(one) years under section 342 and a fine 

of Tk.1,000 in default 2(two) months more.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and among the P.Ws. cited above P.Ws. 605 and 547 are 

seizure witnesses as to recovery of some materials by exhibits 

948, 949, 970, 971, 972, 973, 1015, 1038, 1044, 1104, 1105 and 

exhibits 905, 916, 917, 1015 but on perusal of their testimonies 
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and exhibits it does not appear that any incriminating substance 

was recovered from the possession of the convict-appellant and 

as such P.W.605 was not cross-examine on behalf of the 

appellant and P.W.547 admitted in his cross-examination –‘Avwg 

A`¨ †h mg¯— AvjvgZ Av`vj‡Z Dc¯nvcb  Kijvg Zv Rã ZvwjKvq ewY©Z 

¯nvb †_‡K cwiZ¨vI“ Ae¯nvq D×vi Kiv nq’. P.W.654 is an 

investigation officer, a formal witness. P.W.427 the solitary 

witness on behalf of the prosecution refers the name of Moshiur 

alleging to assault her with rifle and her identification to the 

appellant merely as ‘Moshiur’ without battalion and regiment 

No. is vague and unspecified. Moreover her solitary testimony 

appears unreliable when she admits in her cross-examination –

‘Avwg ZLb Avmvgx‡`i bvg RvbZvg bv, c‡i dy‡UR †`‡L Avmvgx‡`i mbvI“ 

Kwi| †Kvb wfwWI dz‡UR `vwLj Kwi bvB’ 

Mr. Islam also submits that P.W.427 is a house wife and 

at the time of occurrence she was in her residence. She referred 

the name as many as 47 accused. In view of the above facts and 

circumstances of the case and her own admission that she did 

not know the name of the accused earlier and she identified 

them with video footage and her inability to file the video 
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footage, her identifications of the appellant is quite 

impracticable, unreliable and unworthy of credit.  

Mr. Islam further submits that although the appellant 

under Sections 148 and 342 but no such charge was framed 

against him and no evidence appears to charge under Section 

382. Trial Court having failed to appreciate the evidence on 

record erroneously found him guilty offence and sentences him 

arbitrarily by the impugned order which warrants necessary 

interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 
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®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.427 is an eye witness to the occurrence. She was in the 

residence allotted to her husband within the premises of 

Peekhana and at the time of occurrence having present in the 

residence she had the opportunity to see the occurrence and to 

face the occurrence. She clearly deposed that on the date of 

occurrence the rebellions broke down the door and entered to 

her residence and at one time some accused took her out and 

confined her in quarter guard and while she was taken to 

quarter guard she identified the appellant to assaulted her with 

rifle. As being an eye witness to the occurrence she identified 

the appellant and others accused while she was shown to her the 

video footage of the occurrence. Her above testimony bears 

substance and corroborative to other evidence. Her evidence 

appears natural, reliable and there is no scope to discard it. He 

further submits that, in fact, P.W.605 and 547 are seizure 
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witness and seizing officer respectively and their evidence bears 

little relevancy 

The learned Deputy Attorney General also submits that 

although there was no reference of the charge under sections 

148/342 but it was duly referred in the language in framing of 

the charge against the appellant and the convict-appellant has 

not been prejudiced in any way.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W.427 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W.427 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 427  deposed – 

“`iRv †f‡½ Avgvi N‡i ˆmwbKiv Xz‡K c‡i| wmcvnx AvwZK,  wRqv, 

nvweeyi AvgRv`, ivwReyj, igRvb, kIKZ, wmMb¨vj g¨vb †`‡jvqvi, 

wmcvnx mv‡jn, dinv`, j¨v¤ú bv‡qK GKivgyj, wmcvnx Avj gvgyb wmcvnx 

wiqb Gi Avgvi evmvq Xz‡K| Avgv‡K ivB‡dj w`‡q evwi †`q N‡ii 

wRwblcÎ bó K‡i| Avgv‡K N‡ii evB‡i wb‡q j¨vÝ bv‡qK GKivgyj 

Avgvi Mjvq ivB‡dj a‡i I ¸wj K‡i Avgvi Mjvi cvk w`‡q P‡j hvq 

Avwg c‡o hvB| evB‡i wmcvnx †Qvnive, IqvwQg, Beªvwng, dinv`, 

Zvivc` Avgv‡K †U‡b Zz‡j| Beªvnxg Kv‡Ri eyqv‡K gv‡i ev”Pv‡`i Kvco 

Ly‡j †d‡j| Avgv‡`i †K †KvqvUvi Mv‡W© wb‡q‡Q iv Í̄vq wnskÖ Ae ’̄vq 

ˆmwbK‡`i †`wL| iv Í̄vq wmcvnx gvmyg wiqvb, iwdKzj, gwkDi, Rv‡e`, 

igRvb, wejøvj, †Lvi‡k`, †mvnive, knx ỳjøvn, cëb PKgv, Avgv‡`i †K 

ivB‡dj w`qv AvNvZ K‡i| wmcvnx nvmvb, wicb, û‡mb, Rv‡f`, ivRy 



 

 

9879 

†KvqvU©vi Mv‡W© wQj|  wmcvnx wRjøyi , wRqvDj, kIKZ, RvwKi, byi û‡mb, 

Avey mvB`, wmMb¨vj  †`‡jvqvi, j¨vÝ bv‡qK GKivgyj, Kvgvj nvwej`vi 

Qvjvg gwZDi cvPK KvDQvi, wWGwW ‰mq` ‡ZŠnx ~̀j Avjg Giv †KvqvUvi 

Mv‡W©i mvg‡b wQj Avgv‡`i Mvwj MvjvR I gviai K‡i|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Sections 148/382/342 of the Penal Code and thus framing 

of the charge and sentence thereunder appears unwarranted. But 

it is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 
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convict/appellant guilty under Section 148/342/382 of the Penal 

Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.259 Sepoy/77009 Md. Milon Meah.  

Trial court charged the appellant under Sections 

302/34/382/201/149 and having found guilty of the offences 

under Sections 148/382 of the Penal Code sentenced him 
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imprisonment for 3(three) years with a fine of Tk.5,000/- in 

default S.I. for 6(six) months; 3(three) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.44 Habilder Md. Hasanuzzaman 

 P.W.240 Sepoy Md. Shahadat Hossain and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.44 Habilder Md. Hasanuzzaman deposed that on 

25.02.2009 at 8.00 A.M. he was in the office. At 9.30 A.M. he 

heard firing and came to see people running. After a while 

peeping through window he came to see the appellant Sepoy 

Milon Miah (77009), Sepoy Suranjit Barua (79087) and some 

other BDR personnel with arms and on firing. They were 

asking all to come out and take arms in default threatening the 

life. Soldiers from 3rd and 4th floor rushed towards them. The 
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aforesaid BDR personnel showed them armoury ‘AØHN¡lz’. 

Having afraid he remained in the office. BDR personnel with 

arms were moving towards labour shed. He did not see any 

other BDR personnel excepting 44 Battalion. He also remained 

in the said building on 26.02.2009. At evening he came to see 

many BDR personnel to take leave of Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. on 01.04.2009 in the case No.9 

dated 06.04.2009 and also deposed as witness in mutiny case. 

He did not hear any chant ‘Su h¡wm¡, Su ¢h¢XBl’. He heard of 

taking arms. He denied the suggestion that Darber Hall cannot 

viewed from 44 Battalion. He did not serve in 12 Battalion but 

Milon Miah worked with him on 08.01.2009 being attached for 

ÔUvÆy †kvÕ and he was attached to 44 Battalion on that day. He 

used to take his meal in 44 Battalion. He denied the suggestion 

that he himself also moved with SMG. He denied the 

suggestion that he remained in the room keeping the window 

closed. He denied the suggestion that he did not know accused 

Milon Miah and that he deposed falsely against him. He did not 

leave Peelkhana. 
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 P.W.240 Sepoy Md. Shahadat Hossain deposed that on 

25.02.2009 he was in the Line. He heard firing at 9.30 A.M. in 

front of the office building. He came to see the appellant 

77009 Sepoy Milon, 77873 Sepoy Ferdous and many others 

with arms and on firing. They were saying ‘BDR  G Army 

_vK‡ebv ’. .............. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he moved around Peelkhana and that 

he was not in the Line and that he deposed falsely. On 

25.02.2009 he was the soldiers of Battalion 12. Battalion 12 

was at Rangamati. He came to Peelkhana on 08.01.2009. He 

denied the suggestion that he had no familiarity with anyone of 

44 Battalion. On 25.02.2009 after 10.00 A.M. he was in 

residence. He denied the suggestion that he did not see the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 16.03.2009. He recorded the 

statement of P.W.44 on 01.04.2009 and that of P.W.240 on 

10.04.2009 and at that time the appellant was in custody. He 
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can’t say whether P.W.44 was seen at gate No.5 with SMG. He 

denied the suggestion that he cited him witness influencing by 

showing him his video footage. P.W.240 deposed before him 

the name and badge of the appellant but did not refer his 

battalion number. He did not investigate who were in the 

residence of P.W.240. The residence was allotted in his name. 

He denied the suggestion that he implicated the appellant 

illegally.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Sections 

148/382 of the Penal Code sentenced him imprisonment for 

3(three) years with a fine of Tk.5,000/- in default S.I. for 6(six) 

months; 3(three) years with a fine of Tk.50,000/- in default S.I. 

for 2(two) years. 

 Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the testimonies of P.Ws.44 and 240 do not bear any 
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substance and it inspires no confidence. Their claim of 

identifying the appellant from behind the tree in view of the 

facts of the case appears unreliable. They merely claim to see 

him to run with arms which does not constitute any offence 

under Section 382 of the Penal Code as alleged. His 

identification to the appellant is also not proper. He joined in 

Peelkhana on 22.02.2009 from Jahangirabath Cantonment, 

Bogra a few days before the occurrence and he had no occasion 

to be familiar with the appellant or other accused and thus his 

reference of the name of number of BDR personnel apparently 

appears unreliable and tutored. No charge under section 148 

against the appellant and he was sentenced so arbitrarily.   

    Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 and 148 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 
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foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.44 and 240 are eye witness to the occurrence. They 

identified the appellant with his battalion No. as he hailed from 

36 Battalion. They saw the appellant with arms. It becomes 

clear that he took away arms by plundering kote and committed 

the offence under Section 382 of the Penal Code. He was 

thoroughly cross-examined but his above testimony could not 
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be assailed or embellished in any way. The testimony of 

P.W..... thus appears credible, reliable and trustworthy.  There 

is no legal bar to consider it as evidence it can solely be based 

for the impugned order of conviction and sentence to the 

appellant.  

Mr. Sarwar also submits that the trial Court on proper 

appreciation of evidence on record rightly found the appellant 

guilty of the offence under Sections 148/ 382 of the Penal Code 

and sentenced him accordingly and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 



 

 

9888 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  
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Both the P.Ws. 44 and 240 referred above saw him with 

arms, in unlawful assembly and participating to the occurrence 

in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 44 and 240  

provide direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 44 deposed – 

‘mKvj 9
1
2  Uvq ¸wji kã cvB| †jvKRb‡K ‡`Šov †`Šwo Ki‡Z †`wL| 

wKQz¶b ci Rvbvjv w`‡q ZvwK‡q †`wL 77009 bs wmcvnx wgjb wgqv 79087 

wmcvnx myiwÄZ eo–qv mn AviI A‡b‡K mk ¿̄ Ae ’̄vq Av‡Q I ¸jv¸wj K‡i| 

PxrKvi  K‡i e‡j A ¿̄ †bI b‡Pr cwiw ’̄wZ fvj n‡e bv|’ 

P.W. 240 deposed-  

‘9-30 wgt fire ïwb| Awdm wewìs Gi mvg‡b †PŠiv —̄v| 77009 wmcvnx 

wgjb 77873 wmcvnx †di‡`Šm mn A‡bK‡K mk ¿̄ Ae ’̄vq †`wL ¸wj Ki‡Z| 

Zviv e‡j BDR G Army _vK‡e bv|’ 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.264 Sepoy/78698 Abdullah Al 

Mamun. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 148/382 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 
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Tk.50,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.58 Major Md.  Mokarram Ahmed 

 P.W.263 Munmun Akter 

 P.W.482 Havilder Md. Habibur Rahman 

 P.W.483 Lance Naik Asstt. Birojit Singh and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Lance Naik Gousul Azam (C.S. A.101) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.58 Maj. Mokarram Ahmed deposed that he had his 

posting at Savar cantonment. He was attached with Peekhana 

on 15.02.2009. On completion of his duty till 6 A.M. on 

25.02.2009 he went to officers’ mess. At 9.30 A.M. Maj. 

Monjur informed him of firing in Darbar. He came to see 
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through window the BDR personnel to make firing. At about 

10.30 A.M. he was informed that the officers have been killed. 

Having afraid he closed the door. At about 11.30 A.M. he came 

to hear breaking the door of adjacent room. He took shelter in 

the bathroom. After a while, they broke down the door of his 

room and attempted to make firing. He came out from 

bathroom and begged his life. 5/6 BDR personnel assaulted 

him. They brought him out and took him in adjacent room. 

There he came to see the wife of captain Tanvir. They assaulted 

her. BDR personnel took him to quarter guard. They assaulted 

him with arms. The BDR personnel who assaulted him were 

Sepoy Washim, Sepoy Palton Chakma, Sepoy Saleh, Sepoy 

Zakir, Sepoy Ripon Pathan, Sepoy Farhad and the Appellant 

Sepoy Mamun. 

He was declined to cross-examine on behalf of the 

appellant 

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peekhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 
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residence in Peekhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while Sepoy Rabiul, 

the runner of her husband informed her that the Sepoy have 

been revolted and they attacked the officers in Darbar. On such 

information she became afraid. At one time she had talk with 

her husband and she was asked to remain in the residence and 

not to open the door. At about 11 A.M. 7/10 Sepoys came to 

her residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellion entered in to her residence and threatened 

them. A Sepoy named Abdullah Al Mamun Snatched away Tk= 

10,000/- and a mobile from the bag of her ‘fv‡Mœ -†eŠÕ named 

popy. ............   Later on, she identified the rebellions from 

video footage who entered into her residence. From video 

footage she identified Raihan chaudhury, Sepoy Rafiqul Islam, 

Shamsur Ali, Farhad Khan, Jahangir Hossain, Ramjan Ali, 

Ibrahim, the Appellant Abdullah Al Mamun, Ziaur Rahman, 

Mahmudur Rahman, Wasim Akram, cook Ziku Sheikh and 

carpenter Samsu.  
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In cross-examination on behalf of the appellant, he stated 

(as adopted the cross-examination on behalf of Sepoy Forhad), 

he stated that in quarter guard there many families. Initially it 

was dark. Thereafter they were taken in another quarter guard 

and light was there. One of the accused told –‘Pj gvgyb hvB’ and 

as such he locked at him and tried to recognize him. She denied 

the suggestion that she did not tell of Popy to investigation 

officer. She personally identified the appellant Abdullah al 

Mamun. She denied the suggestion that on 25.02.2009 the 

appellant did not visit her residence and that she was in Barak 

for the cause of illness. She reiterated that she saw the appellant 

to go to her residence  repeatedly and she identified the 

appellant Abdullah Al Mamun who hailed from 13 Rifle 

Battalion. She denied the suggestion that she deposed falsely.  

P.W. 482 Habilder Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26 

Feb, 2009 he could identify  Sepoy 66811 Shamim, the 

appellant Sepoy 78698 Abdullah Al Mamun, Sepoy 77667 

Ferdous, RDA 153 DAD Habibur Rahman, Habilder 27989 A. 

Rahman, Sepoy 76539 Rasel, Sepoy 67131 Almas, Sepoy 67191 
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Jalil, Sepoy 65330 Rashid, 59453 Badal, 67909 Khalilur, 53027 

Harun or Rashid. They all including Sepoy 65140 Moyeen are of 

13 Battalion. He identified the picture exhibit CXLIII. 

In cross-examination on behalf of the appellant, he stated 

that the picture was laminated. There is no reference of case 

number and the signature of I.O. on the picture. The pictures 

were identified with marking round signed. He does not hold the 

negative. He denied the suggestion that the pictures were not of 

rebellion and of the accused. He has no signature on the picture 

of Abdullah Al Mamun. In the picture there is a reference 

number 87698. He denied the suggestion that the picture was not 

of Abdullah Al Mamun.  

P.W. 483 Lance Naik Assistant Birojit Shingh  deposed 

that at the time of occurrence he was in Peekhana. He identified 

66811 Shamim, the appellant 78698 Mamun, 72933 Forhad 

Khan, 72693 Azad Khan, 67131 Almas, 67191 Jalil, 65330 

Rashid, 59453 Badal, 53027 Harun-or-Rashid, 65140 Sepoy 

Moyeen, 67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij Uddin, 

68891 Rumel, 66336 Alam, 65552 Tofazzel from video footage. 

He identified the picture exhibit CXLIV series.  
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In cross-examination on behalf of the appellant, he stated 

that in the picture of Mamun there is reference number 87698. 

He denied the suggestion that the picture is not of Mamun. Two 

pictures have been laminated. He does not hold the negative. He 

denied the suggestion that the pictures are not of the accused and 

the pictures have been created by way of cutting- pesting. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.263 deposed before him the badge number of the 

appellant as 87698. P.Ws.20 and 58 did not refer the badge 

number of the appellant. He implicated two BDR personnel 

namely Mamun of 13 Battalion in C.S. another Mamun is 

69646 who is absconding. He did not cite 87698 Mamun in 

C.S. He denied the suggestion that he implicated the appellant 

Abdullah Mamun failing to identify the actual offender Mamun.  

The confessional statement of co-accused Lance Naik 

Gousul Azam (C.S.A.101) runs as under- 

“B¢j  07/07/1988 p¡−m ¢h¢XBl H¢pf¡q£ f−c i¢aÑ qCz Bj¡l 

®l¢S−j¾V eðl 52429z Bj¡l ¢h¢XBl H i¢aÑl pju Ru j¡−pl ®VÊ¢ew  

f¤l ®pƒ−l a¡lfl ¢h¢iæ hÉ¡V¡¢mu¡−e ¢h¢iæ ÙÛ¡−e Q¡L¥l£ L−l 2003 p¡−m 
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Y¡L¡ ¢fmL¡e¡u 13 hÉ¡V¡¢mu¡−e ®k¡Nc¡e L¢lz ®pC ®b−L AcÉ¡h¢d Y¡L¡ 

¢fmM¡e¡−a LjÑla B¢Rz ®hn ¢LR¤ ¢ce f§hÑ q−a Bj¡−cl c¡h£ ¢Rm ®lne 

100% q−a q−hz ¢h¢XBl a¡l ¢eSü A¢gp¡l à¡l¡ f¢lQ¡¢ma q−hz p£j¡¿¹ 

i¡a¡ pª¢ø Ll−a q−h Hhw CE,He, ¢jn−e Bj¡−cl−L k¡Ju¡l p¤−k¡N 

¢c−a q−hz ¢L¿º ¢h¢XBl Hl Compotting Arms office a¡ Bj¡−cl 

H c¡h£l fÐ¢a kb¡kb LeÑf¡a L−l e¡Cz g−m Bj¡−cl j−dÉ Ap−¿¹¡o Q−m 

Bp¢Rmz Na 24/02/09 a¡¢l−M ¢h¢XBl ¢fmM¡e¡u l¡C−gm pç¡q 

Efm−r fÐd¡e j¿»£ B−pe a¡−L p¡m¡j ®cu¡ quz Eš² pj¡fe£ fÉ¡−l−X 

B¢j Bœ²je L¢lz fÉ¡−l−X Bj¡l ®L¡Çf¡e£ Lj¡ä¡l ¢Rm ®jSl 

HM¢au¡lz fÐd¡e j¿»£l Af¡WÉ fÉ¡−lX ®no qJu¡l fl Bjl¡ k¡l k¡l 

hÉ¡V¡¢mu¡−e ®gla B¢pz aMe Bj¡−cl j−dÉ Bj¡−cl c¡h£ c¡Ju¡ 

¢Li¡−h fÐd¡e j¿»£−L S¡e¡−e¡ k¡u ®p pwœ²¡¿¹ Bm¡f B−m¡Qe¡ Qm¢Rmz 

¢L¿º B¢jÑ ¢p¢eul A¢gp¡l−cl L¡l−e Bj¡−cl c¡h£ c¡Ju¡ fÐd¡e j¿»£−L 

S¡e¡−e¡ pñh qu¢ez g−m Bj¡−cl j−dÉ ®r¡−il pª¢ø quz fl ¢ce 

25/02/09 a¡¢lM ¢h¢XBl clh¡l q−m clh¡l fÉ¡−l−X AwnNËq−el SeÉ 

Bj¡−cl ®L gm Ce Ll¡u Hhw pL¡m BVV¡l Bj¡−cl−L clh¡l q−m 

¢e−u k¡uz clh¡l q−m S¡uN¡ e¡ f¡Ju¡u B¢j pq A−e−L m¡C−e ¢g−l 

B¢pz I a¡¢l−M pL¡m Ae¤j¡e euV¡ ¢hn ¢j¢e−V clh¡l q−ml ¢c−L …¢m 

BJu¡S ö−e B¢j m¡C−el ¢c−L B¢pz Bp¡l f−l ®c¢M−k ¢h¢iæ 

hÉ¡V¡¢mu¡−el °p¢eLl¡ AÙ» …¢m pq ®c±s¡ ®c±¢s Ll−Rz I pj−u 
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¢fmM¡e¡l ¢ia−l ¢h¢XBl Hl HL¢V ¢fLBf N¡s£−a L−l 4/5 Se 

¢h¢XBl °p¢eL−L j§−M L¡fs h¡d¡ AhÙÛ¡u j¡C¢Lw Ll−a −c¢Mz a¡l¡ 

j¡C−L h−m ®k, pLm ¢h¢XBl pcpÉl¡ k¡l k¡l AÙ» ®eez A¡¢j p−‰ p−‰ 

®f¡o¡L fs¡ AhÙÛ¡u j¡b¡u ®qm−jV ¢c−u AÙ» ®eu¡l SeÉ 13 ew 

hÉ¡V¡¢mu¡−el ®L¡−a k¡C ¢L¿º ®c¢M ®k ®L¡−al clS¡ ®M¡m¡ B¢j ®L¡e AÙ» 

e¡ ®f−u m¡C−e  ¢g−l B¢pz Hlfl pL¡m Ae¤j¡e 9.40 Hl ¢c−L f¤el¡u 

j¡C¢Lw ö¢e ®k, ®k pjÙ¹ ¢h¢XBl ®S¡u¡e AÙ» f¡e¢e a¡−cl−L −N−V ¢N−u 

¢p¢LE¢l¢Vl ¢XE¢V Ll−a h−mz Aaxfl L¡R¡L¡¢R qJu¡u B¢j 3ew ®N−V 

k¡C Hhw AÙ» e¡ ®f−u ®NË−eX h„ ®b−L c¤¢V ®NË−eX ¢eCz 3ew ®N−V ¢N−u 

B¢j 13 ew hÉ¡V¡¢mu¡−el ¢pf¡q£ Bm j¡j¤e J ¢pf¡q£ p¡‹¡−cl pj−el 

q¡−a Q¡Ce£S l¡C−gm J e¡−uh p¤−hc¡l ®qm¡m−L  AÙ» pq ®c¢Mz 44 

l¡C−gm hÉ¡V¡¢mu−el DAD (Af¡WÉ) Ll−a ®c¢Mz HR¡s¡ pL¡m Ae¤j¡e 

cnV¡l pju ®N−V 5/6 Se ¢h¢XBl °p¢eL−L j¤M X¡L¡ AhÙÛ¡u Q¡Ce£S 

l¡C−gm ¢e−u ¢XE¢V Ll−a ®c¢Mz I pju ¢fmM¡e¡l ¢ia−l Hð¤−m¾p-H 

j¡C¢Lw L−l ®k, clh¡l q−m ¢X¢S pq A−eL AeÉ¡eÉ A¢gp¡l−L BVL 

l¡M¡ q−u−Rz c¡h£ f§lZ q−m a¡−cl−L j¤¢š² ®cu¡ q−hz 25/02/09 a¡¢lM 

®hm¡ Ae¤j¡e 12/1 V¡l ¢c−L ¢fmM¡e¡l Efl ¢c−u ®q¢mLÃV¡l Q‚l −c¢Mz 

aMe Bj¡l ®NC−V AhÙÛ¡ela ph¡C hm¡ h¢m L−l ®k, S£he ¢ch ah¤ B¢jÑ 

Y¤L−a ¢ch e¡z I pju ®NC−V Bj¡l AhÙÛ¡ela Af¢l¢Qa AeÉ¡eÉ¡ 

hÉ¡V¡¢mu¡−el A−eL A−eL °p¢eL AÙ»pq ¢Rmz 25/02/09 a¡¢lM pL¡m 
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Ae¤j¡e HN¡lV¡l ¢c−L ¢h¢iæ ¢V¢i QÉ¡−e−ml p¡wh¡¢cL Bj¡−cl ®N−V 

B−pz B¢j ATN Hl p¡wh¡¢cL−L Bj¡−cl c¡h£ c¡Ju¡ pwœ²¡¿¹ h¢mz I 

pju Bj¡l q¡−a c¤¢V ®NË−eX ¢Rmz B¢j h¢m ®k, Bj¡−cl BDR Hl 

®lne 60% Hl f¢lh−aÑ 100% Ll−a q−hz p£j¡¿¹ i¡a¡ 260/- Hl 

f¢lh−aÑ ®pe¡ h¡¢qe£ pj¡e Ll−a q−hz BDR H ®L¡e ®pe¡ LjÑLaÑ¡ 

b¡L−h e¡z HR¡s¡J ¢h¢XBl H B¢jÑ A¢gp¡l−cl X¡m i¡a LjÑp§Q£ ¢e−u 

c§e£Ñ¢al Lb¡ h¢mz B¢j pq AeÉ¡eÉl¡ 3ew ®N−V p¡l¡¢ce J l¡−œ ¢XE¢V 

L¢lz 26/02/09 a¡¢lM HLCi¡−h Bjl¡ ®N−V f¡q¡l¡ ¢cCz Bj¡−L 

A−Ù»l iu ®c¢M−u ®NV f¡q¡l¡ ¢c−a Hhw p¡wh¡¢cL−cl c¡h£ S¡e−a h−mz 

®hm¡ Ae¤j¡e 1 V¡l ¢c−L AÙ» Sj¡ ®cu¡l j¡C¢Lw ö−e B¢j pq AeÉ¡eÉl¡ 

®L¡u¡VÑ¡l N¡−XÑ AÙ» Sj¡ ¢cCz Bjl¡ q¡−al ®NË−eX c¤¢V ®NË−eX  h¡−„ 

®g−m Eš² ®NË−eX h„ ®L¡u¡VÑ¡l N¡−XÑ Sj¡ ¢cC Hhw ®hm¡ Ae¤j¡e 02 V¡l 

¢c−L ®f¡o¡L f¡−ÒV ¢p¢im ®f¡o¡−L 1ew ®N−Vl f¡n ¢c−u  ®cu¡m Vf−L 

f¡¢m−u k¡Cz plL¡l L¡−S ®k¡Nc¡e Ll¡l ®O¡pe¡ ¢c−m 02/03/09 a¡¢lM 

¢fmM¡e¡u 4ew ®N−V B¢p Hhw 03/03/09 a¡¢l−M ¢fmL¡e¡u Y¤¢Lz 

Bj¡−cl 13 ew hÉ¡V¢mu¡−el ¢pJ ¢R−me ®mx L−ZÑm hcl¦‹¡j¡ez ¢a¢e Na 

25/02/09 a¡¢l−M  BDR clh¡l q−m ¢h¢XBl °p¢eL−cl q¡−a ¢eqa 

q−u−R h−m ö−e¢Rz ” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 
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under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 148/382 and sentenced 

him 10(ten) years and a fine of Tk.50,000/- in default 2 (two) 

years more under Section 382  and 3 (three) years and a fine of 

Tk. 5,000/- in default to suffer 6(six) months more under 

Section 148 of the Code of Criminal Procedure.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and although the appellant was convicted and sentenced 

under Sections 148 and 382 but no charge under Section 148 

was framed against him and sentenced to him for the aforesaid 

offence appears illegal.  

Mr. Islam also submits that the evidence of the P.Ws. 

referred above does not bear any substance to the implication of 

the convict-appellant to the offences brought against him. P.W. 

58 refers the appellant as ‘Sepoy Mamun’ without his Battalion 

and badge No. There are number of BDR persons named 

Mamun. His identification to the appellant is not proper. He did 

not identify him even on the dock. He merely claims that the 
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appellant assaulted him. His above evidence does not constitute 

any offence as alleged against the appellant and as such he was 

not cross-examined on behalf of the appellant. The testimony of 

P.W.263 appears as hearsay in nature as she deposed –‘†h 

ˆmwbKwU Avgvi mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K gvgyb Avq, Pj hvB e‡j 

m‡¤̂vab KiwQj’. Her identification from video footage also bears 

no substance since no such video footage was shown to her 

before the Court. More so, P.W.654, the investigation officer 

admitted in his cross-examination –‘mv¶x gybgyb (P.W.263)  gvgy‡bi 

K_v e‡j‡Q Zvi e¨vP b¤̂i -87698 ’ but the badge No. of the appellant 

is 78698. He further admitted –‘87698 gvgyb‡K wm, Gm fzI“ Kwi 

bvB’. Which belies the claim of P.W.263.  P.Ws. 482 and 483  

claim to identify the appellant from video footage, exhibit-

CXLIII series, but they both admitted in their cross-

examination that on the picture of Mamun the  number was 

recorded as 87698, who was not sent up in C.S. as per 

admission of P.W.654 as referred  earlier. The evidence of 

P.Ws.58 and 263 does not disclose any offence under Sections 

148 and 382 against the appellant. It is apparent that 
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prosecution could not establish the case as alleged against the 

appellant by adducing credible and reliable evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 and 148 of the Penal Code 

and sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.58 is the eye witness to the occurrence and identified 

the appellant who along with other rebellions having armed 

assaulted him. His evidence bears substance to the offence 

under Sections 382 and 148 of the Penal Code. P.W.263 is also 

an eye witness to the occurrence. She recognized the appellant 

as being identified by co-rebellions and through video footage 

shown to her. P.Ws. 482, 483 duly identified the appellant with 

badge No. but the number recorded on the photo appears wrong 

for such recording of the number of the photo their evidence 

can’t be discarded.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 

382 and 148 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  



 

 

9908 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 
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way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 
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Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 



 

 

9911 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statements of the co-accused. 

Co-accused Lance Naik Gaisul Azam (C.S.101) stated in 

his confessional  statement- 

“Aaxfl L¡R¡L¡¢R qJu¡u B¢j 3ew ®N−V k¡C Hhw AÙ» e¡ ®f−u ®NË−eX 

h„ ®b−L c¤¢V ®NË−eX ¢eCz 3ew ®N−V ¢N−u B¢j 13 ew hÉ¡V¡¢mu¡−el 

¢pf¡q£ Bm j¡j¤e J ¢pf¡q£ p¡‹¡−cl pj−el q¡−a Q¡Ce£S l¡C−gm J 

e¡−uh p¤−hc¡l ®qm¡m−L  AÙ» pq ®c¢Mz” 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by eye witnesses it bears evidentiary value 

in view of section 30 of the Evidence Act.  

Both the P.Ws.58 and 263 saw him with arms, in 

unlawful assembly and to active participate in the occurrence in 

furtherance of their common intention/object. P.W.482 and 483 

identified with video footage –CXLIII. The footage figures him 

as a rebellion speaking before media, Channel I. It bears 

substantive evidence.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 58 and 263 provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 58 deposed-  

“Abygvb 10.30 wgt Awdmv‡iiv Rvbvq Awdmvi‡`i nZ¨v Kiv n‡q‡Q| 

Avwg fq †c‡q `iRv eÜ K‡i †`B& 11-30wgt cv‡k¦©i i“g fv½vi kã 
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cvB| Avwg ev_i“‡g Ae ’̄vb †bB| wKQz¶b c‡i Avgvi i“‡gi `iRv fv‡½ 

I ¸wj Ki‡Z Pvq ZLb Avwg ev_i“g †_‡K †ei nB I ¸wj Ki‡Z wb‡la 

Kwi| 5/6 Rb we‡ ª̀vnx ˆmwbK Avgv‡K gviai Ki‡Z _v‡K| I ¸wj Ki‡Z 

DÏ¨Z nq| Avgv‡K gvi‡Z gvi‡Z evB‡i Av‡b I cv‡ki i“‡g XyKvq| 

wfZ‡i K¨vw›Ub Zvbwf‡ii ¿̄x‡K †`wL †Kv‡j ev”Pv mn| Awdmv‡ii ¿̄x‡K 

gviai K‡i| Zviv Avgv‡`i wb‡q †KvqvU©vi MvW© w`‡q Av‡m ZLb GKRb 

ˆmwbK Avgv‡K A ¿̄ w`‡q evwi gv‡i| I LyRv gv‡i ¶Z GL‡bv Av‡Q| 

K‡qKRb G‡m cybivq Avgv‡K gviai K‡i| hviv Avgv‡K gv‡i Zviv nj 

wmcvnx cëb PvKgv, wmcvnx mv‡jn  I wmcvnx RvwKi, wmcvnx wicb 

cvVvb, wmcvnx dinv`, wmcvnx gvgyb, wmcvnx Iqvwmg| Zviv gvi‡Z gvi‡Z 

†KvqvU©vi Mv‡W©i wfZi XyKvq| †mLv‡b Awdmvi I cwievi eM©‡`i †`wL| 

we‡ ª̀vnxiv g„Zz¨i ûgwK †`q|” 

P.W.263 deposed- 

“Abygvb ‡ejv 11.00 Uvi w`‡K 7-10 Rb ˆmwbK G‡m Avgv‡`i  `iRvq 

jvw_ gviwQj| Ges ejwQj Ò `iRv ‡Lvj bvB‡j ¸wj Ki‡evÓ Avwg f‡q 

fxZ n‡q `iRv Ly‡j †`B| mv‡_ mv‡_ Zviv gvigyLx n‡q N‡i XyK‡j Ges 

wewfbœ iæg I wewfbœ RvqMvq Zviv wK †hb LyRwQj| Avwg Zv‡`i‡K Dnvi 

Kvib wRÁvmv Ki‡j Zviv e‡j Òm¨vi †Kv_vqÓ| ZLb Avwg ewj 

Avcbv‡`i m¨vi `ievi n‡j wgwUs‡q Av‡Q| DË‡i e‡jb Zvn‡j m¨vi 

fvjB Av‡Q| Zviv hvevi mgq e‡j hvq m¨vi Avm‡j Avgv‡`i ej‡eb| 



 

 

9915 

Gi ci AvbygvwbK †ejv 12.00 Uvi w`‡K Avgv‡`i bxPZjvq 2wU family 

i †Q‡j †g‡qiv Avgvi evmvq Avkªq †bq| Avwg mevB‡K wb‡q f‡q Romo 

n‡q _vwK| AZtci Avevi GK`j ˆmwbK Avgv‡`i N‡i Av‡m GKB fv‡e 

Zjøvkx Pvjvq I hvevi mgq GK Avãyjøvn Avj gvgyb bv‡g GK ˆmwbK 

Avgvi fv‡Mœi †eŠ cwc Gi e¨vM †_‡K 10,000/- UvKv I †gvevBj †dvb 

wb‡q hvq| c‡i Giv P‡j ‡M‡j wKQz¶b c‡i ˆmwbKiv GKB fv‡e evmvq 

Av‡m Ges evmv Zj−vkx K‡i I hvevi mgq  wWwRUvj K¨v‡giv  I N‡i 

_vKv †gvevBj wb‡q hvq| Avwg gv_v DPz K‡i †`L‡Z cvB ˆmwbKiv  

Awdmvi‡`i Mvox †cvov‡”Qb| AZtci Av‡iK MÖæc ˆmwbK Avgv‡`i evmvq 

A ¿̄ I †MÖ‡bW mn Av‡m I bvwP‡q bvwP‡q Avgv‡`i fq †`Lvw”Qj| Zv‡`i 

fq¼i iæc wQj| ‰mwbKiv P‡j hvIqvi c‡i Avgv‡`i g‡b n‡qwQj Avgiv 

nq‡Zv  evP‡ev bv| Avwg wfwWI dz‡UR †_‡K ‰mwbK‡`i mbv³ Kwi| †h 

ˆmwbKwU Avgvi mv‡_ K_v ejwQj †m GKRb ˆmwbK‡K gvgyb Avq, Pj 

hvB e‡j m‡¤̂vab KiwQj| Avwg wfwWI dz‡UR †`‡L hv‡`i wPb‡Z cvwi 

Ges evi evi hviv evi evi evmvq AvmwQj Zv‡`i g‡a¨ wmcvnx iwdKzj 

Bmjvg, kg‡mi Avjx, ivqnvb †PŠayix, dinv` Lvb, Rvnv½xi †nv‡mb, 

igRvb Avjx, Beªvnxg, Avãyjøvn Avj gvgyb, wRqvDi ingvb, gvngy ỳi 

ingvb, Iqvwmg AvKivg, KzK wRKz †kL I Kv‡c©›Uvi mvgmy‡K Avwg mbv³ 

Ki‡Z m¶g nB|” 
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All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Sections 148/382 of the Penal Code and thus framing of 

the charge and sentence thereunder appears unwarranted. But it 

is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Sections 148/ 382 of the Penal 

Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  
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It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.296 Sepoy/71824 Hasmat Ali. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 148/382 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate 

 P.W.462 Md. Golam Mortoza, Habilder (Retd.) and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 
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03.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 379 and her 

signature 379/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference wherefrom the appellant placed 

before her. The appellant was arrested on 24.03.2009 and she 

recorded his statement on 03.06.2009. She denied the 

suggestion that she did not appraise column 5 to the appellant. 

The appellant was taken on remand for 5 days. The appellant 

did not complain of torture.  

P.W.462 Habilder(Rtd.) Md. Golam Mortuza deposed that 

on 25.02.2009 he was on duty in spreading water in the field. He 

heard firing at about 9.30. He stopped the work and came back 

to Line. The sound of firing was increasing. He came to see a 

vehicle with mike and through mike all were asking to take 

arms. On his way to Line, he came to see 77168 Sepoy Yeasin, 

32401 Habilder Jubaidul Karim, the appellant 71824 Sepoy 

Hasmat with Rifle and agitated mood. Afterwards he came back 

to Barak. From the roof of Barak, he further came to see 3/4 
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BDR personnel. He remained in the Barak and passed over the 

night. On 26.02.009 at 3.00 P.M. he left Peelkhana. 

In cross-examination on behalf of the appellant, he stated 

that Barak is the residence of the soldiers. At that time he did not 

receive any command. He had duty on soldier quarter. He denied 

the suggestion that he did not go to Teasta building. He knew 

Sepoy Binoy, Suranjit, Amir. He denied the suggestion that he 

did not depose in mutiny case against the accused. He denied the 

suggestion that he had implication to the rebellion and that he 

deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the 161 of P.W.462 on 21.03.2009. In the 

statement the reference of case number was wrong.  

The confession of the appellant Sepoy Hashmot Ali 

(C.S.A.296), runs as under- 

“24/02/09 a¡¢l−M A¡¢j fÉ¡−l−X Awn ®eCz a¡l fl hs M¡e¡ M¡Cz 

a¡lfl A¡j¡−cl−L L¡−Sl SeÉ fall in Ll¡lz b¡m¡ h¡pe d¤Cz påÉ¡ 

7.30 V¡u ®l¡m Lm quzl¡−a ¢V¢i ®c−M O¤¢j−u f¢sz 25/02/09Cw 

a¡¢l−M ®L¡l fy¡QV¡l A¡j¡−cl−L  fallin Ll¡u Hhw L¡−S e¡j¡l ®cuz 
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L¡S ®n−o uniform  f−l A¡h¡−l¡ fallin q−m¡z 7.30V¡l ¢c−L 

A¡j¡−cl−L clh¡l q−m f¡W¡uz 9.00 V¡l ¢c−L clh¡l öl¦ qu z DG 

j−q¡cu ö−iµR¡ ¢h¢eju L−l A¡j¡¡−cl ®VÊ¢ew J ®Mm¡d¤m¡ Eæa Ll¡l Lb¡ 

h−mez fÐ¡u
1
2  O¾V¡ f−l …¢ml në ö¢ez aMe ph¡C c¡¢s−u k¡uz A¡¢j 

ph¡l ®fR−e ¢Rm¡jz ph¡C f¡m¡−a b¡−Lz A¡¢j J clh¡l q−ml −fR−e 

¢c−u f¡m¡Cz ®VCm¡l ®ø¡l H A¡nÊu ®eCz p¡l¡¢ce IM¡−eC ¢Rm¡jz påÉ¡u 

j¡C−L ®O¡oe¡ öe−a f¡C k¡l¡ M¡¢m q¡−a b¡L−h a¡−cl−L …¢m L−l j¡l¡ 

q−hz fÐ¡−Zl i−u A¡¢j AÙ»¡N¡−l  k¡C AÙ» A¡e−az AÙ»N¡−l Y¤L−aC l¡Ù¹¡u 

HLV¡ l¡C−gm f¡Cz l¡C−gm ¢e−u A¡h¡−l¡ ®VCm¡l ®ØV¡l H A¡¢p 

p¡l¡l¡œ IM¡−eC b¡¢Lz f−ll ¢ce pL¡−m ®VCm¡l j¡ø¡l J LjÑQ¡l£l¡ I 

l¦j ®R−s Q−m ®N−m A¡¢j ®L¡−a  AÙ »Sj¡ ®l−M  Çivil ®f¡o¡−L ®cu¡m 

¢X¢P−u ®hl q−u A¡¢pz ¢h¢XA¡l Hl ®XCl£ g¡−jÑl Hl p¡j−el ¢c−Ll 

®cu¡m ¢X¢P−u ®hl q−u A¡¢pz l¡−ul h¡S¡l hdÉi¥¢j jp¢S−c k¡Cz 

I¢cel¡−a jp¢S−c b¡¢Lz 27/02/09 a¡¢lM ¢jlf¤l k¡Cz 28/02/09 

a¡¢l−M l¡C−gm úu¡−l A¡¢pz 1/2  a¡¢lM A¡h¡qe£ j¡−W ¢Rm¡jz 3 a¡¢l−M  

¢fmM¡e¡u Y¤¢Lz” 

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

148/382 of the Penal Code sentenced him imprisonment for 

3(three) years with a fine of Tk.5000/- in default S.I. for 6(six) 

months; 10(ten) years with a fine of Tk.50,000/- in default S.I. 

for 2(two) years. 

Mr. Md. Sanowar Hossain further submits that in the 

instant case there appears no ingredient of offence under section 

382 of the Penal Code and that the testimony of P.W. 462 does 

not bear any substance to the alleged offence against the 

appellant under Sections 148/382 of the Penal Code. He claims 

to see the appellant with arms. Mere holding arms does not 

constitute any offence as alleged against him. The confession of 

the appellant.  ‘påÉ¡u j¡C−L ®O¡oe¡ öe−a f¡C k¡l¡ M¡¢m q¡−a b¡L−h 

a¡−cl−L …¢m L−l j¡l¡ q−hz fÐ¡−Zl i−u A¡¢j AÙ»¡N¡−l  k¡C AÙ» A¡e−az 

AÙ»N¡−l Y¤L−aC l¡Ù¹¡u HLV¡ l¡C−gm f¡Cz l¡C−gm ¢e−u A¡h¡−l¡ ®VCm¡l ®ØV¡l 

H A¡¢p p¡l¡l¡œ IM¡−eC b¡¢L ’ appears exculpatory in nature. He 

took up arms being threatened. He did not make any statement 

as to admit his guilt. More so, P.W. 330, the confessional 

recording Magistrate admitted that he was taken on remand for 
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8(eight) days. It is evident that the confession of the appellant is 

no more but a product of torture. The confession of the 

appellant is neither voluntary nor true and it cannot be taken 

into consideration as evidence.  

Mr. Md. Sanowar Hossain,  in fine, submits that no 

substantive evidence appears against the convict-appellant to 

support the impugned order of conviction and sentence and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offence under Section 

148/382 of the Penal Code and sentenced him arbitrarily and it 

warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 
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officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.462 is the eye witness to the occurrence and saw the 

appellant with arms and agitated mood. P.W 462 identified the 

appellant with his badge No. The confession of the appellant is 

inculpatory in nature. Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. Mere taking on remand 

does not render the confession involuntary. P.W 330, the 

confession recording Magistrate duly certified it as voluntary. It 

finds corroboration by the evidence of P.W.462. The confession 

of the appellant being voluntary and true it can solely be based 

to support the impugned order of conviction and sentence to the 

appellant.         
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoy Hashmot Ali (C.S.A.296), 

stated in his confessional statement- 
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“A¡¢j J clh¡l q−ml −fR−e ¢c−u f¡m¡Cz ®VCm¡l ®ø¡l H A¡nÊu ®eCz 

p¡l¡¢ce IM¡−eC ¢Rm¡jz påÉ¡u j¡C−L ®O¡oe¡ öe−a f¡C k¡l¡ M¡¢m q¡−a 

b¡L−h a¡−cl−L …¢m L−l j¡l¡ q−hz fÐ¡−Zl i−u A¡¢j AÙ»¡N¡−l  k¡C AÙ» 

A¡e−az AÙ»N¡−l Y¤L−aC l¡Ù¹¡u HLV¡ l¡C−gm f¡Cz l¡C−gm ¢e−u 

A¡h¡−l¡ ®VCm¡l ®ØV¡l H A¡¢p p¡l¡l¡œ IM¡−eC b¡¢Lz f−ll ¢ce pL¡−m 

®VCm¡l j¡ø¡l J LjÑQ¡l£l¡ I l¦j ®R−s Q−m ®N−m A¡¢j ®L¡−a  AÙ »Sj¡ 

®l−M  Çivil ®f¡o¡−L ®cu¡m ¢X¢P−u ®hl q−u A¡¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W 462 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 462 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 
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officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 462 deposed- 

‘Avwg ZLb ‰mwbK †KvqvUv‡ii w`‡K hvIqvi c‡_ 77168 wmcvnx BqvwQb 

32401 nvwej`vi Ryevq ỳj Kwig 71824 wmcvnx nvmgZ‡K ivB‡dj nv‡Z 

D‡ËwRZ Ae ’̄vq †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 

but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.342 Sepoy/78746 Md. Zakir Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 148/382 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.280 Md. Motiur Rahman 

 P.W.360 A.E.M. Ismail Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.280 Md. Motiur Rahman deposed that he attended 

Darber at 8.40 in the morning. At about 9.30 A.M. while D.G. 
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was delivering speech, 65140 Sepoy Moyeen Uddin of 13 

Battalion pointed arms towards D.G. and 63922 Sepoy Kazal 

entered into Darber with arms. Some officers detained Sepoy 

Moyeen on the stage and meanwhile Sepoy Kazal ran out from 

Darber. There happened firing outside Darbar. All BDR 

personnel stood up and raised voice ‘Rv‡Mv’ BDR personnel left 

Darbar. He also left Darbar and proceeded towards 24 Rifle 

Battalion. For indiscriminate firing he could not reach to his 

Unit. Then he proceeded towards  his own residence in building 

‘9/wc, cïi’ on the way he came to see 50623 Lance Naik Signal 

K.M. Ekramul Hoq of 24 Battalion and the appellant 78746 

Sepoy Zakir Hossain and 78480 Sepoy Abdur Rahim to move 

towards Darbar with arms having agitated mood. Thereafter he 

went to his own residence.  ……………………………….    

In his cross-examination on behalf of the Appellant, he 

denied the suggestion that Darbar became empty when he left 

it. His unit of 24 Rifle Battalion was to the north-east of Darbar. 

He denied the suggestion that to the north-east of Darbar there 

were JCOs. quarter. His residence was at a little distance from 

Darbar. He denied the suggestion that 24 Rifle Battalion was 
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nearest from Darbar and his residence was at a far distance. He 

further denied the suggestion that he did not depose against the 

appellant in mutiny case. On 25.02.2009 he was in the post of 

Subeder. He denied the suggestion that for giving false 

evidence he was promoted to DAD. He came out from Darbar 

at about 9.40 and tried to go to his Unit but failed. He reached 

at ‘cïi wewìs’ at about 10.30/10.35. On his way to ‘cïi wewìs’ 

and near to the building he had no talk with anyone. He did not 

go at the bottom of the building; he went to his residence 

directly.  On joining in Peelkhana on 03.03.2009 he came to 

know of the case over the incident on 25.02.2009 and a post 

box was opened at 24 Rifle Battalion for giving information of 

the incident. On 03.03.2009 he was present at parade ground. 

He can’t say whether any form was distributed for collecting 

information. He did not go to Darbar with the Sepoys whom he 

found in agitated mood. He denied the suggestion that Darbar 

could not be viewed from his ‘cïi wewìs’ and that he did not see 

the appellant and that he deposed falsely.  

P.W.360 A.E.M. Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 
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16.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 677 and her 

signature 677/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was kept at his chamber in C.M.M. Court. He 

denied the suggestion that he did not appraise column 5 and 8 

and that he did not record his statement at his own language and 

that he did not make any confession and that he did not apply 

his judicial mind in recording his statement.  The appellant was 

aged 22 and hailed from Khagrachari.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he can’t say whether P.W.280 became DAD when he 

recorded his statement on 27.04.2009. P.W.280 did not specify 

where he saw the appellant but he deposed that on his way he 

saw him. P.W.280 was aged 23. The appellant was taken on 

remand for 11 days.  

The confession of the appellant Sepoyn Md. Zakir 

Hossain (C.S.A.342), runs as under- 
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“Bj¡l S¾j a¡¢lM 08/01/87 Cwz B¢j 08/07/07 a¡¢l−M ¢h¢XBl H 

®k¡N ¢cCz a¡lfl (Af¡WÉ) C‹a Q–NË¡−j Ru j¡−pl ®VÊ¢ew L¢lz 

24/02/09 a¡¢lM B¢j 24 l¡C−gm  hÉ¡V¢mu¡e, ¢fmM¡e¡u ®k¡Nc¡e L¢lz 

−pC ®b−L B¢j 24 l¡C−gm hÉ¡V¡¢mu¡−e LjÑla B¢Rz Bj¡l hÉ¢š²Na 

®j¡h¡Cm −g¡e ew- 01922489666z Af¡−lne X¡m i¡−al V¡L¡ 60% 

®b−L 100% ®lne p£j¡¿¹ i¡a¡ hª¢Ü CaÉ¡¢c ¢e−u ¢h¢XBl H ®r¡i ¢Rmz 

24/02/09 Cw a¡¢lM B¢j j¡ee£u fÐd¡e j¿»£l fÉ¡−l−X AwnNËqe L¢lz I 

¢ce 24 hÉ¡V¡¢mu¡−e hs M¡e¡u Awn ¢eCz ¢hL¡−m ¢hnÐ¡−j ¢Rm¡j J påÉ¡u 

®l¡m L−m ¢Rm¡jz 

25/02/09 a¡¢lM pL¡m Ae¤j¡e 5 V¡u E−W ®L¡Çf¡e£ Hm¡L¡u T¡s¤ ¢cCz 

pL¡m 6.00 O¢VL¡u Bjl¡ Lm Ce qC Hhw Nm¡u NË¡E−ä j¡C¢Lw H k¡Cz 

pL¡m Ae¤j¡e p¡−s eu O¢VL¡ fkÑ¿¹ B¢j JM¡−e ¢Rm¡jz B¢j −ø−Sl 

hÉ¡e¡l V¡¢‰−u ¢c¢µRm¡jz pL¡m Ae¤j¡e 09.35 O¢VL¡l ¢c−L B¢j 

(Af¡WÉ) clh¡l q−ml ¢cL ®b−L HL¢V …¢ml BJu¡S f¡Cz Hl 4/5 

¢j¢eV f−l fÐQ¤l ®N¡m¡…¢ml BJu¡S f¡Cz °p¢e−Ll¡ ph¡C ®c±s¡ ®c±¢s 

Ll¢Rmz B¢j ®c±−s m¡C−e k¡C Hhw ¢ae am¡u E¢Wz aMe ¢e−Q ¢h¢XBl 

Hl ®f¡o¡L fs¡ 10/15 Se ®m¡L j¤−M L¡fs ®h−d N¡¢mN¡m¡S Ll−a 

b¡−L Hhw Bj¡−cl−L e£−Q ®e−j AÙ» ¢e−a h−m ea¥h¡ …¢m L−l j¡l¡l 

ýj¢L ®cuz B¢j e£−Q e¡j−m Bj¡l q¡−a AÙ» e¡ ®c−M ýj¢L ®cuz pL¡m 

Ae¤j¡e 10.30 O¢VL¡u pju B¢j 24 hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw ®c¢M 
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®k AÙ»N¡l ®M¡m¡z B¢j ®L¡a ®b−L HL¢V l¡C−gm Hhw jÉ¡N¡¢S−el 

p¡j−e f−s b¡L¡ ®M¡p¡ …¢ml h¡„ ®b−L ¢œn l¡Eä …¢m ¢eCz B¢j 

Bj¡−cl hÉ¡l¡−Ll Vu−m−Vl ¢fR−e AhÙÛ¡e ¢eCz påÉ¡ fkÑ¿¹ B¢j ®pM¡−eC 

¢Rm¡jz påÉ¡l f−l B¢j 24 hÉ¡V¡¢mu¡−el ®j−pl ¢fR−e h¡N¡−e k¡C Hhw 

l¡−a −pM¡−e O¤j¡Cz 26/02/09 a¡¢lM pL¡−m ®k¡Nc¡e L¢lz pL¡m 

Ae¤j¡e 7 O¢VL¡l pju h¡h¤¢QÑ h¡m¢a q¡−a Bj¡−L ¢MQ¤l£ ®cuz I ¢ce 

c¤f¤−l ö¢e ®k, j¡C−L AÙ» Sj¡ ¢c−a hm−Rz c¤f¤l Ae¤j¡e 01.30 O¢VL¡l 

pju 24 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a …¢m pq AÙ» Sj¡ ¢cCz a¡lfl 

hÉl¡−L H−p ¢LR¤re ¢hnÐ¡j ¢eCz hÉ¡l¡−Ll e£Q ®b−L ¢LR¤ ®m¡L hm¢Rm 

®k, B¢jÑl¡ L¡j¡e ¢c−u A¡œ²je Ll−hz B¢j ¢hL¡m Q¡lV¡l pju p¡c¡ 

L¡f−s ®XCl£ g¡jÑ Hm¡L¡ ¢c−u −cu¡m Vf−L h¡C−l k¡Cz a¡lfl ®hs£ 

h¡−dl ®Vð¤−a L−l N¡ham£ k¡Cz N¡ham£ ®b−L h¡−p k¡œ¡h¡s£ Bj¡l i¡C 

Bmj¡−pl h¡p¡u k¡Cz 03/03/09 a¡¢l−M B¢j ¢p¢i−m ¢fmM¡e¡u B¢pz 

B¢jÑl¡ Bj¡−L Bhqe£ j¡−W −euz HLC ¢ce påÉ¡u Bj¡−L ¢fmM¡e¡u 

fÐ−hn Ll¡lz 05/04/09 a¡¢lM Bj¡−L m¡mh¡N b¡e¡u ®euz 06/04/09 

a¡¢lM ¢p BC ¢X Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 
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guilty of the offences under Sections 382/148 and sentenced 

him 10(ten) years and a fine of Tk.50,000/- in default 2 (two) 

years more under Section 382  and 3 (three) years and a fine of 

Tk. 5,000/- in default to suffer 6(six) months more under 

Section 148 of the Code of Criminal Procedure.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and although the appellant was convicted and sentenced 

under Sections 148 and 382 but no charge under Section 148 

was framed against him and sentenced to him for the aforesaid 

offence appears illegal.  

Mr. Islam also submits that the evidence of the P.W.280 

does not bear any substance to the implication of the convict-

appellant to the offences under Sections 382 and 148 of the 

Penal Code brought against him. He claims that he left Darbar 

at the instance of disorder and on his way to Line while he was 

proceeding towards his residence at 9/P –Pashur Building he 

saw the appellant to move towards Darbar with arms. His above 

testimony is vague and unspecified and finds no corroboration 

by any other witness. His above solitary testimony can’t be 
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based for his conviction and sentence by the impugned order. 

The confession of the appellant appears exculpatory in nature. 

He took up arms under threat by the rebellions. P.W.654, the 

investigation officer admitted in his cross-examination that the 

appellant was taken on remand for 11 days. His confession is 

neither voluntary nor true and it can’t be considered as 

evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 and 148 of the Penal Code 

and sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 
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afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.280  is the eye witness to the occurrence and he 

identified the appellant rightly with his badge No. He saw the 

appellant to go towards Darbar with arms along with other 

rebellions which bears his implication to the offence under 

Section 382 and 148 of the Penal Code. The confession of the 

appellant is inculpatory in nature. P.W.360, the confession 

recording Magistrate certified it as voluntary-‘Avgvi wek¡vm †`vl 

¯̂xKv‡ivwI“ † ¦̄”Qvcª‡bvw`Z’. It is voluntary as well as true. Mere 

taking on remand does not render the confession involuntary. 

No evidence appears that it was obtained under coercion or 

undue influence.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Sepoyn Md. Zakir Hossain 

(C.S.A.342), stated in his confessional statement- 
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 “pL¡m Ae¤j¡e 10.30 O¢VL¡u pju B¢j 24 hÉ¡V¡¢mu¡−el ®L¡−a k¡C 

Hhw ®c¢M ®k AÙ»N¡l ®M¡m¡z B¢j ®L¡a ®b−L HL¢V l¡C−gm Hhw jÉ¡N¡¢S−el 

p¡j−e f−s b¡L¡ ®M¡p¡ …¢ml h¡„ ®b−L ¢œn l¡Eä …¢m ¢eCz B¢j Bj¡−cl 

hÉ¡l¡−Ll Vu−m−Vl ¢fR−e AhÙÛ¡e ¢eCz påÉ¡ fkÑ¿¹ B¢j ®pM¡−eC ¢Rm¡jz påÉ¡l 

f−l B¢j 24 hÉ¡V¡¢mu¡−el ®j−pl ¢fR−e h¡N¡−e k¡C Hhw l¡−a −pM¡−e O¤j¡Cz 

26/02/09 a¡¢lM pL¡−m ®k¡Nc¡e L¢lz pL¡m Ae¤j¡e 7 O¢VL¡l pju h¡h¤¢QÑ 

h¡m¢a q¡−a Bj¡−L ¢MQ¤l£ ®cuz I ¢ce c¤f¤−l ö¢e ®k, j¡C−L AÙ» Sj¡ ¢c−a 

hm−Rz c¤f¤l Ae¤j¡e 01.30 O¢VL¡l pju 24 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a …¢m 

pq AÙ» Sj¡ ¢cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W. 280 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 280 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 
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magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 280 deposed- 

‘cw_ g‡a¨ 24 ivB‡dj e¨vUvwjq‡bi 50623 j¨vt bvt wmMbvj 

†K.Gg.BKivgyj nK Ges 78746 wmcvnx RvwKi †nv‡mb I 78480 wmcvnx 

Avãyi iwng‡K D‡ËwRZ Ae ’̄vq A ¿̄mn `ievi n‡ji w`‡K ‡h‡Z †`wL|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 
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On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 148/382 of the Penal 

Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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C.S. Accused No.339 Havilder/43283 Md. Lokman 

Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 147/148 of the Penal Code sentenced him 

imprisonment for 2(two) years with a fine of Tk.3,000/- in 

default S.I. for 6(six) months and 3(three) years with a fine of 

Tk.5,000/- in default S.I. for 6(six) months in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.4 Col. Md. Samsul  Alam Chowdhury 

 P.W.67 havilder Sig. Md. Mohiuddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.4 Col. Mohammad Shamsul Alam Chowdhury 

deposed that he had his posting at Peelkhana from 01.02.2009 

to 11.03.2009 as sector commander of 44 Battalion. Prior to 
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that he was the Zone commander of 18 Rifle Battalion, 

Rangamati. He was transferred to special security force on 

05.02.2009 but DG, BDR and Dhaka Sector Commander 

detained him for BDR week. 44 Rifle Battalion was entrusted 

for decoration and arrangement of Darbar Hall on 25.02.2009. 

Prior to that on 24.02.2009 he and Lt. Col. Lutfar Rahaman, 

commander 24 Rifle Battalion was entrusted for drill on the 

occasion of the BDR week. He was also entrusted as Chief 

Security Officer for Prime Minister at her majesty’s appearance 

in Peelkhana on 24.02.2009 on the occasion of BDR week and 

he performed his duty properly. He came to Darber Hall at 8.00 

A.M. on 25.02.2009 and made all arrangement. Darber Hall 

started at 9.00 A.M. with recitation from Holly Quarn. 

Thereafter DG started to deliver his speech. He had seat on 3rd 

chair in the 2nd row. When DG was delivering speech on 

“X¡mi¡a LjÑp§Q£” a Sepoy entered into Darber Hall from southeast 

corner with Arms and rushed towards DG. He cried out and 

moved towards Stage. Instantly Col. Mujib, Col. Anis, Col. 

Elahi and some others came up on the Stage. Meanwhile a 

Sepoy pointed rifle on the head of DG. The Sepoy was seemed 
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trembling. He was Moyeen of 13 Battalion. He caught hold him 

and unarmed him. Bg. Gen. Bari, Col. Anis, Captain Mannan, 

Lt. Col. Elahi and some other officers also came up and 

detained Moyeen on the stage.  He requested DG to leave 

Darber. DG directed the officers to control troops saying that 

Darbaer be held. He came down from the stage and tried to 

control the troops. At that instance he came to hear a firing 

sound from west door of Darber Hall and also came to hear 

some other firing sounds and came to see that the BDR 

personnel present in the Darber were taking exist on their way 

they like. He further came to see 6/ 7 BDR personnel to move 

aimlessly without belt and cap in the north field adjacent to 

Darber Hall. The officers inside the Darber Hall became at a fix 

and could not understand what to do. He came forward to DG. 

He along with  Col. Anis and some other officers requested DG 

to leave Darber Hall. DG asked them to control the troops and 

to bring them back. He came down from Stage. Army officers 

were running to and fro. He asked them to control the troops 

and to bring them back to Darber Hall. He also came out from 

Darber Hall. ............. ....................... ............... ...... Coming out 
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from Darber Hall he tried to control his troops. He saw them to 

take stand at different places. He tried to make them understand 

that by making disorder no problem can be solved. He invited 

them to come back to Darber Hall and solve their problem on 

discussion. He found soldiers in the mood of indecision. There 

was a hue and cry and fire was going on all around. BDR 

personnel tried to understand him. He presumed that the 

soldiers were in mind to come back to Darber Hall. Some 

officers were trying to control troops. At that time 4/ 5 

Habilders and Soldiers with a rank of Naik appeared behind 

him and told ‘E¢e J 44 Hl Col E¢eJa¡’ Army officer, Ee¡l¡ HL S¡-

al Hhw ®L¡e EfL¡l Llh e¡ z 13 hÉ¡V¡¢muel k¡l¡ B¢Rp a¡l¡ Qm hÉ¡V¡hmuez 

hÉ¡V¡¢mue ¢Nu ¢pÜ¡¿¹ ®ehz’ At that time there were 1000/1500 

soldiers before him. A large number of the soldiers left for 13 

Battalion. Some JCO’s were beside him. He asked Subader 

Maj. SM Alcher Bir Protick to control them and to bring them 

back but troops went away. Habilder Bayazid Uzzaman and 

Naik Dalil also asked BDR soldiers of 36 Battalion to come up 

and at his direction Habilder Kashem, the appellant Lokman, 

Faruk Sheikh, Lance Naik Barek, Lance Naik Shamim along 
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with others went away saying ‘Qm k¡C ®L¡®bz ®L¡®b ¢N®u hÉhØq¡ ¢ehz’  

..................................................... 

In cross-examination on behalf of the appellant, he stated 

that he was never in charge of 13 Battalion and Lokman did not 

serve under him but he saw him at the time of occurrence. 

Lokman Hossain had his name plate and badge on his wearing 

apparels. He cannot say whether there were two BDR personnel 

named Habilder Lokman. He denied the suggestion that he 

could not identify Habildar Lokman since there was more than 

one Lokman. He reiterated that he saw the accused there at the 

time of occurrence. But can not say his number. He cannot say 

whether Lokman was on duty on the night following the day 

24.02.2009 and at morning on 25.02.2009 he returned in the 

barrack and also cannot say whether he took treatment in BDR 

hospital on 25.02.2009. He denied the suggestion that Lokman 

did not participate in the occurrence and that he had no uniform 

as his wearing apparel. He denied the suggestion that since 

Lokman was a senior one in service he did not participate in the 

rebellion. Col. Mujib was commander of Dhaka Sector. Col. 

Enayet was the commander of 36 Battalion. He denied the 
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suggestion that for the cause of BDR carnage Lokman himself 

left Peelkhana instantly. He denied the suggestion that another 

Lokman was present in the Darber Hall and he had entry in the 

register. He denied the suggestion that there was internal 

conflict among the Army officers and that Lokman was falsely 

implicated and that he deposed falsely.  

P.W. 67 Habilder Signal Mohiuddin deposed that he 

attended Darber on 25.02.2009. While Darber was going on at 

about 9.30 Sepoy Moyeen entered into Darber with arms and 

pointed arms towards D.G. All BDR personnel stood up 

together. Afterwards he heard firing sound. Every one tried to 

come out. He also came out and on his way to Unit he entered 

into signal Sector. He tried to come to his Unit through road. 

He came to see 2/3 hundred BDR personnel on the road. They 

were busy with taking out arms and going towards 13 Battalion 

and around Peelkhana. Many of them had arms in their hands. 

Among them he could identify Masum Howlader, Lance Naik 

Ekram, A Bari, Rahmat, Jahangir Alam, Sepoy Najir, Sepoy 

Altafuzzaman, Habilder Sueb, the appellant Lokman, Lance 

Naik Gous Uddin, Signalman Bashar, Sepoy Alauddin, Hamid 
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and Hitler. Sepoy Palash of 19 Battalion and Sepoy 

Altafuzzaman compelled him at arms point to use mike of the 

masque. 

In cross-examination on behalf the appellant, he stated 

that there are two doors to the western side of Darbar. He did 

not know Lt. Col. Taslim and Maj. Nazmul Huda. There stood 

RP gate to the east of signal sector. He denied the suggestion 

that Dhaka sector could not be view from his position. He can’t 

say whether he happened to meet with the appellant before 

08.09.2009. The appellant Jahangir had been working in the 

office. He denied the suggestion that he did not see the 

appellant and that he deposed falsely.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant hailed from 13 Battalion. P.W.4 was of 44 

Battalion. P.W.4 did not depose the badge number of the 

appellant in his 161 statement. He recorded the statement of the 

P.W.67 on 08.09.2009 at that time the appellant was in custody. 

He denied the suggestion that P.W.67 deposed as per his 

instruction. He denied the suggestion that on the date of 
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occurrence the appellant was ill and he showed him treatment 

papers but he did not consider all those papers and that he 

arrested another Lokman in the case and without identifying the 

appellant properly implicated him in C.S. falsely.  

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Sections 

147/148 of the Penal Code sentenced him imprisonment for 

2(two) years with a fine of Tk.3,000/- in default S.I. for 6(six) 

months and 3(three) years with a fine of Tk.5,000/- in default 

S.I. for 6(six) months. 

Mr. Sanowar further submits that in the instant case there 

appears no ingredient of offence under sections 147/148 of the 

Penal Code and the testimony of P.W.4 finds no substance. He 

simply saw him to go away with others from Darbar defying the 

commands of the superior officers. Moreover, his identification 

of the Appellant is not proper and reliable since he admitted in 

his cross-examination that the Appellant did not serve in his 
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unit, and he did not refer his Regiment No. He admitted that he 

can’t say whether there was another BDR person named 

Lokman. The testimony of P.W.67 does not inspire confidence 

in view of the facts of his identification of the appellant among 

200/300 BDR personnel on his way to Line coming out from 

Darbar. Moreover, he identified the appellant merely as 

Lokman without his Battalion and badge No. Furthermore, he 

was not sure whether he was with arms. Their evidence does 

not bear any substance as to constitute any offence under 

Sections 147/148 of the Penal Code.  

Mr. Sanowar,  in fine, submits that no substantive 

evidence appears against the convict-appellant to support the 

impugned order of conviction and sentence and trial Court 

having failed to appreciate the evidence on record erroneously 

found him guilty of the offence under Sections 147/148 of the 

Penal Code and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 
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order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 4 and 67 are eye witnesses to the 

occurrence. P.W. 4 saw him in unlawfully assembly in Darbar 

and to go away from Darbar defying the commands of the 

commandants –“Pj hvB †Kv‡_ (A ¿̄vMvi) hvB| †Kv‡_ wM‡q e¨ve ’̄v wbe| ”  

P.W. 67 saw him with arms along with other armed rebellions. 

Their evidence appears reliable, credible and trustworthy and 
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can be based on for his impugned order conviction and 

sentenced to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 

148/382 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.Ws. 4 and 67 referred above saw him in unlawful 

assembly and participating to the occurrence in furtherance of 
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their common intention/object. Besides, P.W. 67 saw him with 

arms.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 4 and 67  provide 

direct evidence of his participation to the occurrence as 

members of unlawful assembly holding arms by plundering 

kote and magazine to implement their common intention to kill 

army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b 

cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 4  deposed – 

“ZLb Avgvi Wvb cv‡k¦© wcQb †_‡K 4/5 Rb nvwej`vi I bv‡qK c`wei 

‰mwbK Av‡m Ges wPrKvi K‡i e‡j DwbI 44 Gi CO DwbI‡Zv Army 

Officer Dbviv GK Rv‡Zi Ges †Kvb DcKvi Ki‡e bv| 13 ivB‡d‡ji 

hviv AvwQm Zviv Pj e¨vUvwjq‡b| e¨vUvwjq‡b wM‡q wm×vš— †be| ZLb 

Avgvi mvg‡b cÖvq 1/1
1
2 nvRvi ˆmwbK wQj| Zv‡`i wb‡ ©̀k g‡Z GKUv 

weivU Ask 13 ivB‡d‡j P‡j †h‡Z _v‡K| ZLb Avgvi cv‡k A‡bK 

JCO Dcw ’̄Z wQj| †mLv‡b wmMb¨vj †m±‡i my‡e`vi †gRi SM AvjQvi 

exi cÖwZK‡K ewj Avcwb Zv‡`i‡K K‡›Uªvj K‡ib I †diZ Av‡bb| wKš‘ 

Troops P‡j †h‡Z _v‡K| ZLb Avgvi mvg‡b †_‡K nvwej`vi ev‡qRx` 
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D¾vgvb I bv‡qK `wjj wPrKvi K‡i e‡j 36 G hviv AvwQm ZvivI P‡j 

Avq| Zv‡`i wb‡ ©̀k gZ nvwej`vi Kv‡kg, †jvKgvb, dvi“K †kL knx` 

j¨vt bv‡qK ev‡iK I j¨vt bv‡qK kvgxg mn Aci GKwU Ask Avgvi 

mvg‡b †_‡K P‡j hvq H mgq wPrKvi K‡i e‡j Pj hvB †Kv‡_ (A ¿̄vMvi) 

hvB| †Kv‡_ wM‡q e¨ve ’̄v wbe|” 

P.W. 67 deposed- 

‘Zviv A ¿̄ nv‡Z D‡ËwRZ fv‡e 13 e¨vUvwjqb GjvKvmn wcjLvbvi 

Pvwiw`‡K Qwo‡q hvB‡Z‡Qb| Zv‡`i g‡a¨ A‡bK‡K A ¿̄ nv‡Z †`wL| Zv‡`i g‡a¨ 

j¨vÝ bv‡qK BKivg, Avt evox, ingZ, Rvnv½xi Avjg, wmMbvjg¨vb evkvi wmcvnx 

bvwRi wmcvnx AvjZvdz¾vgvb nvwej`vi my‡qe, †jvKgvb, j¨vÝ bv‡qK MvDm 

DwÏb, gvmyg nvIjv`vi wmcvnx AvjvDwÏb, nvwg`, wnUjvi‡K wPb‡Z cvwi|’ 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 147/148 of the Penal Code and thus framing of 
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the charge and sentence thereunder appears unwarranted. But it 

is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 147/148 of the Penal 

Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 
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Tk.5,000/-(five thousand), in default, to suffer S.I. for 6(six) 

months. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.408 Sepoy/67583 Firoj Hossain.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 148/382/448 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5,000/- in 

default S.I. for 6(six) months and 1(one) year with a fine of 

Tk.1,000/- in default S.I. for 3(three) months and 10 years with 

a fine of Tk. 50,000/- in default to S.I. for 2(two) years in 

consideration of the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.124 Habilder Md. Golzer Hossain 

 P.W.125 Habilder Md. Kabir Uddin 

 P.W.127 Sepoy Md. Shahidul Islam 

 P.W.483 Lance Naik Asstt. Birojit Singh and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.124 Habilder Md. Golzer Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen entered into Darber with arms. Moyeen’s number 

was 65140. After that BDR personnel left Darber. DG 

commanded to stay in Darber. After the command of DG he left 

Darber and went to his Unit. On his way he came to see BDR 

personnel with arms and agitated mood and among them he 

identified JCO 6320 NSub Helal, Sepoy 65079 Alauddin Sheikh, 

the appellant Sepoy 67583 Firoj. On 26.02.2009 he left 

Peekhana.  

He was declined to cross-examine on behalf of the 

appellant.  

P.W.125 Habilder Md. Kabir Uddin deposed that on 

25.02.2009 he went to Darber. He attended Darber. After 

commencement of Darber Sepoy Moyeen entered into Darber 

with arms and there happened violence. Many of the BDR 
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personnel started to leave Darber. DG directed to take seat. He 

came out and proceeded towards Line and on his way he came to 

see many BDR personnel with arms. Among them he could 

identify Sepoy 62851 Farooq, Sepoy 63830 Sorowar, Sepoy 

64294 Farooq, the appellant Sepoy 67583 Firoj. Afterwards he 

arrived at Barak and hid himself there. On 26.02.2009 at about 

15.00 hours he left Peekhana.  

He was declined to cross-examine on behalf of the 

appellant.  

P.W. 127 Sepoy Md. Shahidul Islam deposed that on 

25.02.2009 he was busy with his own duty. At about 9.40 A.M. 

he heard firing sound and a hue and cry from quarter guard. He 

informed Col. Momin of the rebellion of the BDR personnel and 

also informed that army officer has been killed. He found Sepoy 

74000 Sohel Rana, the appellant Sepoy 67583 Firoj Hossain, 

JCO 8786 Naik Subeder Farooq Ahmed and Sepoy (62123) 

Khairul Islam to move with arms. He, afterwards, left Peekhana.  

He was declined to cross-examine on behalf of the 

appellant.  
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P.W. 483 Lance Naik Assistant Birojit Shingh deposed 

that at the time of occurrence he was in Peekhana. He identified 

66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 72693 

Azad Khan, 67131 Almas, 67191 Jalil, 65330 Rashid, 59453 

Badal, 53027 Harun-or-Rashid, 65140 sepoy Moyeen, the 

appellant 67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij 

Uddin, 68891 Rumel, 66336 Alam, 65552 Tofazzel from video 

footage. He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the appellant, he stated 

that he did not submit the picture of Rashid and Badal. I.O. 

Rawnakul showed him the picture. There is no reference of case 

No. and signature of I.O. in the picture. In the picture the 

reference number was 67583. 83 has been penned through 

inserting 86. Pictures have been taken from video and there was 

the mouth piece of ATN. He denied the suggestion that the 

picture was not of Firoj. He reiterated that Firoj was well known 

to him. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.127 did not specify where he saw the appellant to 
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move around with arms. The service tenure of P.W.127 was of 

19 days. He denied the suggestion that it was not possible on 

the part of a newly recruited Sepoy to identify the accused with 

all particulars. He denied the suggestion that P.W.125 did not 

specify through which road he went to Line. He also denied the 

suggestion that there were number of roads to the Line. Line 

and Unit were in the same place. P.W.125 deposed before him 

that appearing in the Line he hid himself under cot and 

remained there till 3.00 hours of the night following the day on 

25.02.2009. He denied the suggestion that under above position 

of the witness it was not possible on his part to identify of the 

appellant. P.W.124 deposed before him that on hearing firing 

sound he went  to Line but did not depose before him on which 

way he identified which accused.  

Mrs. Fahima Barrin, the learned Advocate appearing on 

behalf of appellant submits that the appellant was charged 

under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 148/382/448 of the Penal 

Code sentenced him imprisonment for 3(three) years with a fine 
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of Tk.5,000/- in default S.I. for 6(six) months and 1(one) year 

with a fine of Tk.1,000/- in default S.I. for 3(three) months and 

10 years with a fine of Tk. 50,000/- in default to S.I. for 2(two) 

years. 

Mrs. Fahima Barrin further submits that in the instant 

case there appears no ingredient of offence under section 382 of 

the Penal Code and no charge was made under sections 148 and 

448 and thus conviction and sentence for the aforesaid offences 

appears illegal.  

Mrs. Fahima Barrin also submits that the testimonies of 

P.Ws. 124, 125, 127 and 483 do not bear any substance as to 

the offence under sections 382 of the Penal Code as alleged 

against the appellant.  Although the P.Ws. 125, 127 and 483 

identified the appellant with his badge No. and they saw him 

with arms but their evidence appears vague and unspecified. 

None of the P.Ws. depose when and where he saw the 

appellant. Such vague and unspecified evidence can’t be relied 

on. P.W. 483 refers the badge No. of as many as 16 accused 

persons including the appellant which appears unusual, 

unnatural, unreliable and tutored. Mere holding of arms does 
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not constitute the offence under Sections 148/382/382 of the 

Penal Code. The confession of co-accused finds no 

corroboration by any other evidence and it bears no relevancy.  

Mrs. Fahima Barrin,  in fine, submits that no substantive 

evidence appears against the convict-appellant to support the 

impugned order of conviction and sentence and trial Court 

having failed to appreciate the evidence on record erroneously 

found him guilty of the offence under Sections 148/382/448 of 

the Penal Code and sentenced him arbitrarily and it warrants 

due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 
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rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws.124, 125, 127 and 483 all are eye witnesses to the 

occurrence. They all saw the appellant with arms and identified 

him with his badge No. The evidence of P.Ws. 124, 125 and 

127 remains unchallenged since they were not cross-examined 

on behalf of the appellant. There is no ambiguity to their 

identification of the appellant. The testimonies of the P.Ws. 

124, 125, 127 and 483  thus appear credible, reliable and 

trustworthy and it can safely be based for the impugned 

conviction and sentence to the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 

148/ 382/448 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 
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schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 
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vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 
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and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

All the P.Ws. 124, 125, 127 and 483 referred above saw 

him with arms, in unlawful assembly and participating to the 

occurrence in furtherance of their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 124, 125, 127 and 

483 provide direct evidence of his participation to the 

occurrence as members of unlawful assembly holding arms by 

plundering kote and magazine to implement their common 
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intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| 

Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’  

P.W. 124  deposed – 

“DG †kl Av‡`‡k Avwg `ievi Z¨vM K‡i BDwb‡U hvB| hvIqvi mgq 

A‡bK BDR m`m¨‡K A ¿̄nv‡Z D‡ËwRZ Ae ’̄vq ¸wj Ki‡Z Ki‡Z 

`iev‡ii w`‡K †h‡Z †`wL| Gi g‡a¨ JCO 6320 bv‡qK my‡e`vi †njvj, 

65079 wmcvnx AvjvDwÏb †kL, 67583 wmcvnx wd‡ivR‡K wPb‡Z 

cvwi|” 

P.W. 125  deposed – 

“hvIqvi c‡_ A‡bK BDR m`m¨‡K mk ¿̄ Ae ’̄vq †`wL| Zv‡`i g‡a¨ 

62851 wmcvnx dviæK, 63830 wmcvnx m‡ivqvi, 64294 wmcvnx dviæK, 

67583 wmcvnx wd‡ivR‡K †`L‡Z cvB|” 

P.W. 127  deposed – 

“25/2/09 Zvwi‡L wmcvnx 74000 †mv‡nj ivbv I wmcvnx 67583 

wd‡ivR †nv‡mb, JCO 8786 bv‡qK my‡e`vi dvi“K Avn‡¤§`, 62123 

wmcvnx Lvqi“j Bmjvg‡`i‡K mk ¿̄ Ae ’̄vq Nyiv‡div Ki‡Z †`wL|” 

P.W. 483  deposed – 

“we‡ ª̀v‡ni c‡i iIbK mv‡ne wewfbœ we‡ ª̀v‡ni Qwe †`Lvq I Avwg Qwe 

mbv³ Kwi Ges Avmvgx‡`i mbv³Kwi| Zv‡`i g‡a¨ 66811 kvwgg, 
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78698 gvgyb, 72933 dinv` Lvb, 72693 AvRv` Lvb 67131 

Avjgvm, 67191 Rwjj 65330 iwk` 59453 ev`j, 53027 nviæbAi 

iwk`, 65140 wmcvnx gvBb 67583 wd‡ivR û‡mb 77224 mv¾v`, 

55705 iwdR DwÏb 68891 iæ‡gj, 66336 Avjg, 65552 

†Zvdv¾j‡K wfwWI †`‡L mbv³Kwi| Qwe‡Z Avwg ¯̂vÿi Kwi| GB †mB 

7Uv Qwe e ‘̄ cÖ̀ k©bx-CXLIV(D) wmwiR” .  

The footage exhibit-CXLIV(D) figures him as a rebellion 

with other rebellions while talking with media-ATN during the 

occurrence. The footage bears substantive evidence.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 



 

 

9983 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Sections 148/448/382 of the 

Penal Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 
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 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.99 UP Lance Naik/61951 Kaching 

Marma.  

Trial court charged the convict-appellant under Sections 

302/307/34/149 and having found guilty of the offences under 

Section 307 of the Penal Code sentenced him imprisonment for 

10 years with a fine of Tk.50,000/- in default S.I. for 2(two) 

years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.81 Habilder Tarikul Islam 

 P.W.335 Dilara alo Chandona, Magistrate 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the  

convict-appellant.   

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the convict-

appellant did not appear in the F.I.R.   
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P.W.81 Habilder Tariqul Islam deposed that he joined in 

Peekhana on 16.02.2009. On 25.02.2009 at 7.00 A.M. he went 

to ‘Banglamotor’ for some materials of dinning table and came 

back to Peekhana at 9.00 A.M. He heard firing from the side of 

Darbar at 9.30 A.M. He took shelter behind 36 battalion. After 

5/10 minutes Maj. Saif appeared before him with his runner and 

requested him to cross over the wall and he pushed them 

crossing over the wall. At 10.30 he heard firing repeatedly. He 

moved towards gate No.4. He came to see thereat the convict-

appellant 61951 Sepoy Keching Marma of 31 Battalion with 

an S.M.G and 69319 Sepoy Aju Marma and 4/ 5 others BDR 

personnel standing with arms. At that time a helicopter was 

flying over around Peekhana. The convict-appellant Sepoy 

Keching Marma fired pointing helicopter. Thereafter he came 

back to Soinick mess at noon. He went to mess of 36 Battalion 

for taking lunch.  

 In cross-examination on behalf of the convict-appellant, 

he stated that on 27.02.2009 he went to hospital along with 

police. He denied the suggestion that he was under the custody 

of the police. At that time Subader Maj. Shahidullah controled 
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them. 34 BDR personnel of 36 Battalion were under control the 

Subader Maj. Shahidullah at one place. He had been in 

Peekhana since 03.03.2009. He denided the suggestion that I.O. 

asked him before 03.03.2009. He further deposed that I.O. 

examined him on 22.04.2009.  They brought the materials for 

‘eoLvbv’ from Janata decaration at Banglamotor and Kalabagan 

vide receipt. 7 persons named Mazibor, Rabiul, Farid, Rubel, 

Tariqul, Rezaul accompanied him. They did not accompany 

him afterwards. He had no arms with him when he went to gate 

No.4. Nobody compelled him to take arms. Gate No.5 was 1½ 

kilometer far off from the place when he was working. He went 

on foot up to gate No.4. M.T is a heavy machine gun and it 

requires two persons to drive. He denied the suggestion that it 

requires 7 persons. He had no talk with anyother. From gate 

No.4 he went to Line of 36. The office of 36 was on 2nd floor. 

He did not go to the office. He could not make any contact with 

anyone since he did not know the mobile number of the 

authority. He denied the suggestion that 23 round bullets were 

recovered from his bed and that he had implication with the 

rebellions and that he was armed and that he did not know 
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Kaching Marma and that the convict-appellant did not make 

any fire and that he did not go at gate no.4 and that he deposed 

falsely in order to escape himself.  

P.W.335 Dilara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the Convict-

appellant on 13.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the Convict-appellant as 

exhibit 453 and his signature 453/1 series.  

In cross-examination on behalf of the Convict-appellant, 

he stated that the Convict-appellant was arrested on 31.05.2009 

and placed before him on 13.06.2009. He was taken on remand 

for 11 days. She recorded his statement at 5.30 and sent him to 

jail at 17.30. He denied the suggestion that the convict-

appellant was not given time for reflection and that she did not 

certify in column 8 and that the convict-appellant did not make 

any confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the convict-appellant, 

he stated that he arrested the convict-appellant on 30.05.2009 
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and took on remand for 11 day. He denied the suggestion that 

the convict-appellant was induced to adduce false evidence and 

failing which he obtained his 164 statement under coercion.  

The confessional statement of the appellant Kaching 

Marma (C.S.A.99) runs as under- 

“Avwg wmcvnx K¨vwPs gvg©v 27/6/96 mv‡j LvMovQwo‡Z wmcvnx c‡` 

†hvM`vb Kwi| Avwg wewfbœ RvqMvq wmcvnx wn‡m‡e Kg©iZ _vKvi ci 

2007 mv‡ji Ryb gv‡m 31 ivB‡dj e¨vUvwjq‡b jvjgwbinvU †Rjvq 

†hvM`vb Kwi| BDR mßvn Dcj‡¶¨ 9/1/01 Bs Zvwi‡L Avwg BDR 

m`i `dZi wcjLvbvi wb‡ ©̀kµ‡g m`i `dZ‡i †hvM`vb Kwi| 24/2/09 

ZvwiL cÖavbgwš¿i c¨v‡i‡W Ask †bB| c¨v‡iW †k‡l B.Gg.B †g‡mi 5 

Zjvq hvB| H w`b ỳcy‡i  eoLvbvq Ask †bB| 25/2/09  ZvwiL mKvj 

7 Uvq wmMb¨vj MÖvD‡Û hvB gvjvgvj Rgv †`qvi Rb¨| H mgq nvwej`vi 

gwZ Avgv‡`i gvjvgvj Rgv bv wb‡q Avgv‡`i‡K jvB‡b †diZ cvVvq| 

mKvj mv‡o bqUvi w`‡K Avwg I wmcvnx M‡R› ª̀ UvÆz †kv †gm †_‡K bv Í̄v 

Avb‡Z hvB| H mgq `ievi nj †_‡K BDR Gi †jvKRb‡K †`Š‡o 

Avm‡Z †`wL| †jvKRb‡K wRÁvmvev` K‡i Rvb‡Z cvwi `ievi n‡j 

MÛ‡Mvj n‡”Q| Avwg I M‡R› ª̀ †`vo w`‡q jvB‡b P‡j Avwm| Avgv‡`i 

B.Gg.B †g‡m Avmvi ci †Mvjv¸wji kã ïb‡Z cvB| wbP †_‡K gvBwKs 

ïb‡Z cvB †h Avgv‡`i A ¿̄ nv‡Z wb‡Z ej‡Q| Avgiv K‡qKRb jywK‡q 
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_vwK| Abygvb 11 Uvi mgq Avgv‡`i BDR Gi GK †jvK †`Šo w`‡q 5 

Zjvq hvIqvi mgq ỳRb A ¿̄avix ¸wj Kivi kã ïb‡Z cvB| Avwg †ei 

n‡q G‡m ¸wjwe× BDR m`m¨‡K ai‡Z †M‡j A ¿̄avix 2Rb Avgv‡K 

euvav †`q| Zviv gy‡Lvk  civ wQj| Iiv Avgv‡K a‡i wbP Zjvq Av‡b Ges 

Mvwo‡Z Zz‡j 4 bs †M‡j wb‡q hvq| ILv‡b wb‡q wM‡q ¸wj fwZ© GKUv Gg 

Gg wR Avgv‡K †`q| 4 bs †M‡Ui cv‡k¦© GK RvqMvq Avgv‡K c‡Rkb 

wb‡q ùvov Kwi‡q iv‡L| Abygvb 12 Uvi w`‡K GKUv †nwjKÞvi Dc‡i 

D‡o ‡h‡Z ‡`‡L Avgvi cv‡k¦©i RIqvb Avgv‡K ¸wj Qzuo‡Z e‡j| Avwg 

¸wj Kwi bvB Z‡e Ab¨iv ¸wj K‡i‡Q| H RvqMvq ỳcyi 1Uv ch©šÍ _vKvi 

ci Avwg †iKW© wewìs Gi wcQ‡b jywK‡q _vwK| mÜ¨v 7 Uvi w`‡K jvB‡b 

wd‡i wM‡q ivRy gvg©vi mv‡_ †`Lv nq| jvB‡b iv‡Z _vKvi ci 26/2/09 

ZvwiL mKvj 7Uvi w`‡K B Gg B †g‡mi wcQ‡b †`qvj UcwK‡q cvwj‡q 

hvB| Gici miKvix †Nvlbv ï‡b 1/3/09 ZvwiL m`i `dZ‡i †hvM`vb 

Ki‡Z Avwm| GB Avgvi e³e¨|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/307/149/34 of the 

Penal Code and Trial Court in consideration of the evidence on 

record found him guilty of the offence only under Section 307 

of the Penal Code and sentenced him to suffer regorious 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in defaulrt to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the prosecution witnesses as cited above P.Ws. 335 

and 654 are formal witnesses, the confession recording 

Magistrate and the investigation officer respectively. P.W. 81 is 

the only witness who deposed against the convict-appellant 

claiming to see him with S.M.G and to make fire pointing 

helicopter. No evidence appears that any body in the helicopter 

sustained injury or any damage caused to the helicopter. Mere 

firing to the helicopter, if stands admitted for the sake of 

argument, it does not constitute any offence under Section 307 

of the Penal Code. 

Mr. Islam also submits that the confession of the convict-

appellant is exculpatory in nature –‘B¢j …¢m L¢l e¡C’ and more 

so, it was obtained under coercion since admittedly he was 

taken on remand for 11 days prior to recording his confession. 

Mere certificate by the recording Magistrate -®üµR¡u ü£L¡−l¡¢J² 

¢cu¡−R does not speak of its voluntariness. The confession of the 
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Convict-appellant as it appears neither voluntary nor true and it 

can’t be considered as evidence to support the conviction and 

sentence to the Convict-appellant. 

Mr. Islam further submits that trial court on mireading of 

evidence erroneously found the convict-appellant guilty of the 

offence under Section 307 of the Penal Code and sentenced him 

illegally and the impugned order of conviction and sentence 

warrants interference. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 
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magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.W.81 is the eye witness to the occurrence. He found the 

appellant with SMG and to make fire pinting helicopter. It is an 

undeniable fact that immediately after the occurrence two 

helicopters flew over Peekhana at the instruction of Prime 

Minister to observe situation therein and it sustained bullet 

injury as it transpires from the evidence of P.Ws.206, 329, 301 

and 636.  

The learned Deputy Attorney General further submits 

that the appellant made statement under Section 164 of the 

Code of Criminal Procedure as recorded by P.W.335- ‘ILv‡b wb‡q 

wM‡q ¸wjfwZ© GKwU Gm GR wR Avgv‡K †`q| 4 bs †M‡Ui cv‡k GK RvqMvq 

Avgv‡K c‡Rkb wb‡q `vuo Kwi‡q iv‡L| Abygvb 12 Uvi w`‡K GKwU †nwjKÞvi 

Dc‡o Do‡Z †`wL| Avgvi cv‡ki †Rvqvb Avgv‡K ¸wj Qyo‡Z e‡j| Avwg ¸wj 

Kwi bvB Z‡e A‡b¨iv ¸wj K‡i’ evasively unlike other accused but  as 

it appears his above statement is inculpatory in nature as well as 

corroborative to the testimony of P.W.81 and other evidence on 
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record. No evidence appears that his 164 statement was 

involuntary. Recording Magistrate did not find any marks of 

injury in the person of the appellant and he duly certified it as 

voluntary. Mere taking on remand does not render the statement 

involuntary. The confessional statement of the appellant no 

doubt bears substance to his active participation to the rebellion 

and to fire pointing helicopter with the intention to commit 

murder to the person/persons boarded on the helicopter and it 

was capable of committing murder. The charge brought against 

the appellant has aptly been established by credible and reliable 

evidence and the appellant was rightly convicted and sentenced.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

307 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confession. 

The convict/appellant Lance Naik Kaching Marma 

(C.S.A.99) stated in his confessional statement- 

“Abygvb 11 Uvi mgq Avgv‡`i BDR Gi GK †jvK †`Šo w`‡q 5 Zjvq 

hvIqvi mgq ỳRb A ¿̄avix ¸wj Kivi kã ïb‡Z cvB| Avwg †ei n‡q 

G‡m ¸wjwe× BDR m`m¨‡K ai‡Z †M‡j A ¿̄avix 2Rb Avgv‡K euvav 

†`q| Zviv gy‡Lvk  civ wQj| Iiv Avgv‡K a‡i wbP Zjvq Av‡b Ges 

Mvwo‡Z Zz‡j 4 bs †M‡j wb‡q hvq| ILv‡b wb‡q wM‡q ¸wj fwZ© GKUv Gg 

Gg wR Avgv‡K †`q| 4 bs †M‡Ui cv‡k¦© GK RvqMvq Avgv‡K c‡Rkb 

wb‡q ùvov Kwi‡q iv‡L| Abygvb 12 Uvi w`‡K GKUv †nwjKÞvi Dc‡i 
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D‡o ‡h‡Z ‡`‡L Avgvi cv‡k¦©i RIqvb Avgv‡K ¸wj Qzuo‡Z e‡j| Avwg 

¸wj Kwi bvB Z‡e Ab¨iv ¸wj K‡i‡Q|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

P.W.81 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 81 provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’ 

P.W. 81 deposed- 

“11-30 wgt e¨vcK ¸wji kã cvB| 4 bs †M‡U hvB Ae ’̄v †`L‡Z| 

KvQvKvwQ †M‡j †`L‡Z cvB 31 e¨vUvwjq‡bi 61951 wmcvnx †KwPs gvigv 

1 wU S.M.G nv‡Z Ges bv¤̂vi 69319 wmcvnx AvRy gvigv Ges 4/5 Rb 
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wewWAvi m`m¨ A ¿̄mn `vwo‡q Av‡Q| H mgq 1 wU †nwjKÞvi wcjLvbvq 

P°i w`‡Z _vK‡j wmcvnx †KwPs gvigv †nwjKÞv‡ii  w`‡K ¸wj Ki‡Z 

_v‡K|” 

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 382 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149 of the 

Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 382 of the Penal Code 
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but, in fact, he is found guilty of the offences under Sections 

302/149/34.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34 of the Penal Code and the  

sentence imposed upon by the learned Judge of the trial Court 

is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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Criminal Appeals and Jail appeals in respect of  

convict-appellants mentioned hereunder are dismissed with 

modification. Accordingly, the  conviction is modified  

under Sections 302/149/34/411 of the Penal Code and the  

sentence  imposed upon by the learned Judge of the trial 

Court is, hereby, affirmed with modification of fine 

reducing to Tk.10,000/-(ten thousand), in default, to suffer 

S.I. for 1(one) year more. 

C.S. Accused No.212 Sepoy/67178 Md. Faridur Islam.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 148/382/411/448 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months; 10(ten) years with a fine of 

Tk.50,000/ in default to S.I. For 2(two) years; 3(three) years 

with a fine of Tk.5000/- in default S.I. for 6(six) months and 

1(one) year with a fine of Tk.1000/- in default to S.I. for 

3(three) months in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.336 Munshi Abdul Mazid, Magistrate 

 P.W.428 Md. Anwar Hossain Meah, S.S.P.( Inspector) 

 P.W.642 Md. Abdur Rouf Meah, A.S.P and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

02.07.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 476 and his 

signature 476/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not follow the provision of 

law in recording the confessional statement of the appellant.  
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P.W.428 Md. Anowar Hossain Miah deposed that on 

10.05.2009 as Inspector of Police he was called for to help the 

I.O. He recovered 3 mobile sets. On 13.04.2009 he recovered a 

mobile set from accused Ibrahim Khalil. Ibrahim told him that 

he got it from the appellant Sepoy Faridul. The mobile was of 

Col. Taslim. He identified the mobile, material exhibit LLXVII. 

He also identified the seizure list exhibit 857 and his signature 

exhibit 857(1).......................................................... 

No cross-examination was made on behalf of the 

appellant.  

P.W. 642  Md. A. Rouf Miah deposed that he had his 

posting in CID since 07.09.2009. He collected call detail record 

and supplied it to the I.O. along with C.D.R and C. CD. He 

exhibited material exhibit CXL.  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that none of the witnesses depose against 

the appellant in 161 statements and that no mobile was 
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recovered from the possession of the appellant and that the 

appellant did not use the mobile to any unlawful activities and 

that he implicated the appellant without any prima facie case 

against him. He arrested the appellant on 21.04.2009 and took 

him on remand for 5 days.  

The confession of the appellant Md. Faridul Islam 

(C.S.A.212), runs as under- 

“Avwg 2002 mv‡j BDR G ‡hvM`vb Kwi| MZ 25/2/09 Zvs mKvj 

6.30 Uv n‡Z wcjLvbvi Golf Ground G Hw`b mÜ¨vi Cultural 

Programme Gi Rb¨ Stage ˆZix KiwQjvg| 9.30 Uvi ¸wji kã 

ïwb| ZLb †K› ª̀xq gmwR‡`i MvW© iæ‡g jywK‡q _vwK| †j: K: Avwmd Av: 

iDd Avgvi ~̀i m¤úK©xq AvZ¥xq nIqvq D³ m¨v‡ii k¦ïi, gvgx k¦vïox, 

gvgv, †evb †dvb K‡i m¨v‡ii †LuvR Lei †bIqvi Rb¨ e‡j| †ejv 12.30 

Uvi w`‡K GKRb gy‡Lvmavix BDR A ¿̄ wb‡q G‡m jywK‡q _vKvi Rb¨ 

¸wj Kivi ûgwK †`q I A ¿̄ wb‡Z e‡j| ZLb ILvb Kvi Avgiv 10/12 

Rb jvB‡b Avwm| †mLv‡bI gy‡Lvm civ A ¿̄avixiv G‡m ûgwK w`‡q A ¿̄ 

wb‡Z e‡j| †Kv‡Z †h‡q A ¿̄ wbB| †KvqvUvi Mv‡W©i  mvg‡b †h‡q †j: K: 

Avwmd I Zvi cwiev‡ii †jvK‡`i †`wL| Avwg m¨vi I g¨vWv‡gi mv‡_ 

K_v ewj| †ejv 2.30 Uvi w`‡K †g‡m †L‡Z hvB| Zvici 3.30 Uvq 

Avevi †KvqvUvi Mv‡W© AvwmI ‡j: K: Avwmd Avãyi iDd m¨vi I Zvi 
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cwiev‡ii m`m¨‡`i Kv‡Q Avwm| ivZ 9 Uvq Avgvi †gvevB‡ji PvR© †kl 

nq| wmcvnx ki‡bi Kv‡Q ỳwU †gvevBj †`wL| Zvi KvQ †_‡K GKwU 

†gvevBj wb‡q Avgvi mxg XzwK‡q K_v ewj| mKv‡j jvB‡b hvB| Zvici 

Avgvi †KvqvU©vi Mv‡W© hvB| †j: K: Avwmd I †g: wRqv Avgvi †gvevBj 

Pvq| Ggb mgq ỳRb A ¿̄ avix G‡m Avgv‡K a‡i ~̀‡i wb‡q hvq|  

‡ejv 12.00 Uvi w`‡K A ¿̄ Rgv w`B| Zvi ci †`wL A‡b‡KB 

cvjv‡”Q| AvwgI †ejv 4 Uvi w`‡K cvwj‡q PATC †Z Lvjy ‡gv: Beªvnxg 

Lwj‡ji evmvq hvq| 27/2/09 Zvs kqb‡K †dvb w`‡j e‡j †h †gvevBjwU 

†i‡L w`‡Z| c‡i miKvix †Nvlbv g‡Z 1. 309 Zvs †hvM`vb Kwi| Z‡e 

kq‡bi K_vgZ †gvevBj Av‡bwb| †gvevBjwU Avwg Avgvi Lvjyi Kv‡Q 

†i‡L w`B| †hvM`v‡bi ci kqb‡K ewj †h, Zvi †gvevBjwU Avgvi Lvjyi 

Kv‡Q †i‡L G‡mwQ| 

c‡i 21/4/09 Zvs †MÖdZv‡ii ci †K› ª̀xq KvivMv‡i Avgvi 

k¨vjK e‡j †h Avgvi Lvjyi Kv‡Q †i‡L Avmv †gvevBjwU bvwK Avwg© 

Awdmv‡ii wQj| †m Kvi‡b Lvjy‡KI †MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant submits that 

the appellant was charged under Sections 302/382/411/34 of the 

Penal Code and trial Court in consideration of the evidence on 

record found him guilty of the offences under Sections 
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148/382/411/448 and sentenced him 3 (three) years and a fine 

of Tk. 5,000/- in default to suffer 6(six) months more under 

Section 148; 10(ten) years and a fine of Tk.50,000/- in default 2 

(two) years more under Section 382; 3(three) years and a fine of 

Tk.5,000 in default 6(six) months under section 411  and 1(one) 

year and a fine of Tk.1,000 in default 3(three) months more 

under section 448 of the Penal Code.  

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 148/382/411/448 

of the Penal Code and no charge was framed against the 

appellant under Sections 148 and 448 and thus sentences to the 

appellant for the aforesaid offences appears illegal.  P.Ws.428 

and 642 are seizing officers. P.W.428 seized a mobile, material 

exhibit-LLXVII. He deposed –‘13-04-09 ZvwiL Avmvgx Beªvnxg 

Lwj‡ji KvQ †_‡K 1 wU Mobile ‡mU D×vi Kwi Rã ZvwjKv gy‡j| wewWAvi 

wmcvnx dwi ỳj w`‡qwQj e‡j Beªvnxg Rvbvq’. It is clear that seized mobile 

material exhibit –LLXVII was recovered from accused Ibrahim 

Khalil. The statement of Ibrahim Khalil as to handing over the 

aforesaid seized  mobile by the appellant bears no substance. It 

is the settle principle of law that confession to police personnel 
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is inadmissible in law. P.W.428 thus was not cross-examined 

on behalf of the appellant. The testimony of P.W.642 also does 

not bear any substance. He simply collected call list of a mobile 

but there is no reference of mobile No. In view of above facts 

no cross-examination was also made to him on behalf of the 

appellant. No evidence appears to substantiate the offence 

under Section 382 of the Penal Code against the appellant. The 

confession of the appellant is exculpatory in nature. It is neither 

voluntary nor true. It has been admitted by the confession 

recording Magistrate (P.W.336) and investigation officer 

(P.W.654) that the appellant was taken on remand for 5 days. 

More so, there appears no corroborative evidence in support of 

his confession.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to the charges under 

Sections 148, 382, 411 and 448 of the Penal Code against the 

appellant and trial Court having failed to appreciate the 

evidence on record erroneously found him guilty of the 

offences and sentenced him arbitrarily and it warrants due 

interference.   
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 

and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that P.Ws. 428 and 642 are seizing officers. From the testimony 

it appears that mobile of Col. Tasnin material exhibit-LLXVII 

was recovered from Ibrahim Khalil to whom the appellant 

handed over the same. The confession of the appellant ‘†Kv‡Z 
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†h‡q A ¿̄ wbB| †KvqvUvi Mv‡W©i  mvg‡b †h‡q †j: K: Avwmd I Zvi cwiev‡ii 

†jvK‡`i †`wL| Avwg m¨vi I g¨vWv‡gi mv‡_ K_v ewj| †ejv 2.30 Uvi w`‡K 

†g‡m †L‡Z hvB| Zvici 3.30 Uvq Avevi †KvqvUvi Mv‡W© AvwmI ‡j: K: Avwmd 

Avãyi iDd m¨vi I Zvi cwiev‡ii m`m¨‡`i Kv‡Q Avwm| ivZ 9 Uvq Avgvi 

†gvevB‡ji PvR© †kl nq| wmcvnx ki‡bi Kv‡Q ỳwU †gvevBj †`wL| Zvi KvQ †_‡K 

GKwU †gvevBj wb‡q Avgvi mxg XzwK‡q K_v ewj| mKv‡j jvB‡b hvB| Zvici 

Avgvi †KvqvU©vi Mv‡W© hvB| †j: K: Avwmd I †g: wRqv Avgvi †gvevBj Pvq| 

Ggb mgq ỳRb A ¿̄ avix G‡m Avgv‡K a‡i ~̀‡i wb‡q hvq’. The confession 

of the appellant is inculpatory in nature and it finds 

corroboration by the testimony of P.Ws. at least P.W.428. It is 

true and voluntary. No evidence appears that it was obtained 

under coercion. Mere taking on remand does not render the 

confession involuntary. There is no legal bar to consider it as 

evidence.  

The learned Deputy Attorney General also further 

submits that it is not true that charges under 148/448 were not 

framed against the appellant. Sections were omitted 

inadvertently. In fact, charges were framed for the aforesaid 

offences also as it appears on record.  



 

 

10011

The learned Deputy Attorney General further submits 

that the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Sections 

148/382/411/448  of the Penal Code and sentenced him 

accordingly and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  



 

 

10012

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

His taking up arms by plundering kote and magazine and 

participation to the occurrence in killing army officers and other 

atrocities finds corroboration by his own confession. 

Strong evidence is available against the convict/appellant 

as to recovery of stolen goods from his possession.   
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The recovery of stolen goods from Peelkhana during the 

occurrence also finds corroboration by his own confession. 

The convict/appellant Md. Faridul Islam (C.S.A.212) 

stated in his confessional statement- 

“†ejv 12.30 Uvi w`‡K GKRb gy‡Lvmavix BDR A ¿̄ wb‡q G‡m jywK‡q 

_vKvi Rb¨ ¸wj Kivi ûgwK †`q I A ¿̄ wb‡Z e‡j| ZLb ILvb Kvi 

Avgiv 10/12 Rb jvB‡b Avwm| †mLv‡bI gy‡Lvm civ A ¿̄avixiv G‡m 

ûgwK w`‡q A ¿̄ wb‡Z e‡j| †Kv‡Z †h‡q A ¿̄ wbB| †KvqvUvi Mv‡W©i  

mvg‡b †h‡q †j: K: Avwmd I Zvi cwiev‡ii †jvK‡`i †`wL| Avwg m¨vi 

I g¨vWv‡gi mv‡_ K_v ewj| †ejv 2.30 Uvi w`‡K †g‡m †L‡Z hvB| 

Zvici 3.30 Uvq Avevi †KvqvUvi Mv‡W© AvwmI ‡j: K: Avwmd Avãyi 

iDd m¨vi I Zvi cwiev‡ii m`m¨‡`i Kv‡Q Avwm| ivZ 9 Uvq Avgvi 

†gvevB‡ji PvR© †kl nq| wmcvnx ki‡bi Kv‡Q ỳwU †gvevBj †`wL| Zvi 

KvQ †_‡K GKwU †gvevBj wb‡q Avgvi mxg XzwK‡q K_v ewj| mKv‡j 

jvB‡b hvB| Zvici Avgvi †KvqvU©vi Mv‡W© hvB| †j: K: Avwmd I †g: 

wRqv Avgvi †gvevBj Pvq| Ggb mgq ỳRb A ¿̄ avix G‡m Avgv‡K a‡i 

~̀‡i wb‡q hvq|  

‡ejv 12.00 Uvi w`‡K A ¿̄ Rgv w`B| Zvi ci †`wL A‡b‡KB 

cvjv‡”Q| AvwgI †ejv 4 Uvi w`‡K cvwj‡q PATC †Z Lvjy ‡gv: Beªvnxg 

Lwj‡ji evmvq hvq| 27/2/09 Zvs kqb‡K †dvb w`‡j e‡j †h †gvevBjwU 
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†i‡L w`‡Z| c‡i miKvix †Nvlbv g‡Z 1. 309 Zvs †hvM`vb Kwi| Z‡e 

kq‡bi K_vgZ †gvevBj Av‡bwb| †gvevBjwU Avwg Avgvi Lvjyi Kv‡Q 

†i‡L w`B| †hvM`v‡bi ci kqb‡K ewj †h, Zvi †gvevBjwU Avgvi Lvjyi 

Kv‡Q †i‡L G‡mwQ| 

c‡i 21/4/09 Zvs †MÖdZv‡ii ci †K› ª̀xq KvivMv‡i Avgvi 

k¨vjK e‡j †h Avgvi Lvjyi Kv‡Q †i‡L Avmv †gvevBjwU bvwK Avwg© 

Awdmv‡ii wQj| †m Kvi‡b Lvjy‡KI †MÖdZvi K‡i|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence by examining 

P.W.428 as to recovery of stolen goods from the possession of 

the convict/appellan. It finds corroboration by his own 

confession.   

P.W. 428 deposed- 

‘10-05-09 ZvwiL cywjk cwi`k©K wnmv‡e Kg©iZ _vKvKv‡j AvB/I †K 

mnvqZv Ki‡Z Wv‡K I Avwg Avwm Avwg 3 Uv Mobile ‡mU D×vi Kwi| 

13-04-09 ZvwiL Avmvgx Beªvnxg Lwj‡ji KvQ †_‡K 1 wU Mobile ‡mU 

D×vi Kwi Rã ZvwjKv gy‡j| wewWAvi wmcvnx dwi ỳj w`‡qwQj e‡j 
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Beªvnxg Rvbvq| †gvevBjUv K‡b©j Zvmwjg mv‡n‡ei| GB †mB †gvevBj 

e Í̄ cÖ̀ k©bx LLXVII| Rã ZvwjKv cÖ̀ k©bx 857 Avgvi m¦vÿi 857 

(1)| 10/05/09 Zvwi‡L Avmvgx Avjvgx‡bi KvQ †_‡K †gvevBj †mU 

D×vi Kwi| wewWAvi iweDj †mB †gvevBjUv †`q GB †gvevBjUv †gRi 

†iRvi wQj GB †mB Mobile  cÖ̀ k©bx LLXVII  Rã ZvwjKv cÖ̀ k©bx 

858 Avgvi m¦vÿi 858 (1)| 

16-07-09 Zvwi‡L Avmvgx b~i û‡m‡bi †`Lv‡bv g‡Z Mobile D×vi 

Kwi| †gRi †gv Í̄v‡Ki bv‡g GB Mobile Bmy¨ wQj|  Mobile  e Í̄ 

cÖ̀ k©bx  LLXVII  Rã ZvwjKv cÖ̀ k©bx 859 Avgvi m¦vÿi 859 (1)|’ 

 

Although there is no direct evidence of his participation 

to the occurrence as members of unlawful assembly holding 

arms by plundering kote and magazine to implement their 

common intention to kill army officers ‘†Kvb Avwg© Awdmvi †hb 

evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e †mLv‡b gvi‡Z n‡e|’ but he has 

his own inculpatory confession to that effect. His confession 

being voluntary and true it can solely be based.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 
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“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 148/382/448 of the Penal Code and thus framing 

of the charge and sentence thereunder appears unwarranted. But 

it is needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149/411 of 

the Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court erroneously found the 

convict/appellant guilty under Section 148/382/411/448 of the 

Penal Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34/411. 

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 
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scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34/411 of the Penal Code and 

the  sentence imposed upon by the learned Judge of the trial 

Court is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.228 Sepoy/62123 Md. Khairul Islam. 

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 380/411 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 2(two) years; 3(three) years with a fine of 

Tk.5,000/- in default S.I. for 6(six) months in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.127 Sepoy Md. Shahidul Islam 
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 P.W.582 Md. Wadud Alam, S.I. and   

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 127 Sepoy Md. Shahidul Islam deposed that on 

25.02.2009 he was busy with his own duty. At about 9.40 A.M. 

he heard firing sound and a hue and cry from quarter guard. He 

informed Col. Momin ‘BDR iv `vex wb‡q we‡ ª̀vn Ki‡Q ............., 

Awdmvi‡`i  ¸wj K‡i nZ¨v Ki‡Q’. He came to see Sepoy 74000 Sohel 

Rana, Sepoy 67583 Firoj Hossain, JCO 8786 Naik Subeder 

Farooq Ahmed and the appellant Sepoy (62123) Khairul Islam 

to move around with arms. He, afterwards, left Peekhana.  

In cross-examination on behalf of the appellant, he cannot 

remember when he went to Jigatalla. He stayed in the Jigatalla 

for half an hour. He had been residing in training shed.  Khairul 

Islam hailed from 39 Battalion. He was residing in the tent 

beside his shed. He denied the suggestion that Khairul being a 

new comer he did not know him. Col. Momim mobiled him for 
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several times. He denied the suggestion that he participated in 

the rebellion and that he deposed falsely.  

P.W.582 Md. Wadud Alam, S.I. deposed that on 

26.02.2009 at 20.30 he seized 25 items including gold chain 

from 70023 Sepoy Jwel, the appellant 62123 Sepoy Khairul. 

He seized items 1-10 from appellant Jwel and the rest from 

Khairul. He identified the seizure list exhibit 1122 and his 

signature exhibit 1122/1. The alamats are kept in the custody of 

Bangladesh Bank.  

In cross-examination on behalf of the appellant, he stated 

that there was reference where the seized goods were. The 

seized goods were recovered from the possession of the 

appellant. He denied the suggestion that nobody from the shop 

where from it was seized has not been cited as witness. There is 

no date in support of the signature of the witnesses. He had with 

him 6/7 persons including DAD Akter. There is no reference of 

their name in the seizure list. No seized goods are available in 

the court. He denied the suggestion that on 26.02.2009 nothing 

was recovered from the appellant. He deposited the goods in 

Asulia police station after 8 days of recovery. There is no 
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reference in the seizure list that the seized materials were 

deposited in Malkhana.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.127 had his service tenure in Peekhana for 19 days 

and he hailed from 13 Battalion, D Company. He did not seize 

any paper to the effect on 25.02.2009, he went outside 

Peekhana with BDR truck and when he returned to Peekhana. 

He also did not find out the truck number. Driver was Habilder 

Alom but he has not been cited as witness. He denied the 

suggestion that he did not specify in his 164 statement where he 

saw the appellant on 25.02.2009. He did not make any TIP of 

recovered goods. He denied the suggestion that no material was 

recovered from the possession of the appellant.  

None Appears on behalf of the Appellant. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in addition to his 

foregoing submissions submits that the convict/appellant in 

order to attain the common intention of uprooting the army 

officers, as P.W. 53  deposed- ‘wewWAvi G †Kvb †mbv Awdmvi _vK‡ebv’ 
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and P.W. 575 further  deposed-  ‘¢h¢XBl pcpÉl¡ Enª́ Mm i¡−h a¡−cl 

c¡h£ c¡Ju¡ ®fn L−lez a¡l¡ ®pe¡h¢qe£l Ad£−e Q¡L¥l£ Ll−he¡’ and 

afterwards having assembled unlawfully with the sound ‘S¡−N¡’ 

in furtherance of the common object of uprooting the army 

officers from BDR, as P. W. 277 deposed as he heard to say the 

rebellions ‘BDR H B¢jÑ A¢gp¡l b¡L−he¡z k¡−L ®kM¡−e f¡Ju¡ k¡−h ®pM¡−e 

®j−l ®gm¡ q−h’ took up arms by way of plundering kote and 

magazine and actively participated to the occurrence causing 

death of 74 persons including 57 army officers and other 

atrocities. 

The learned Deputy Attorney General further submits 

that both the P.Ws. 127 and 582 are eye witnesses to the 

occurrence. P.W.127 saw the appellant with arms and P.W.582 

recovered of seized gold ornaments from the possession of the 

appellant. It is clear that the  appellant took up arms by 

plundering kote and committed the offence under section 

380/411 of the Penal Code. P.W. 127 identification the 

appellant with his badge No.  Both the P.Ws. have been cross-

examined but their testimonies remain unshaken and 
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unembellished. Their evidence being reliable, credible and 

trustworthy it can be relied on.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 

380/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the convict/appellant 

to his association with the rebellions by his act of holding arms 

by breaking Kote and to kill army officer with the common 

intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a 

member of unlawful assembly by formulation of unlawful 

assembly in Darbar being stood up with the sound ‘Rv‡Mv’ and to 

leave the Darbar together with other BDR personnel defying the 

order of D.G and other commandants.  

P.W.127 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.W. 127  provides direct 

evidence of his participation to the occurrence as members of 

unlawful assembly holding arms by plundering kote and 

magazine to implement their common intention to kill army 

officers ‘†Kvb Avwg© Awdmvi †hb evuP‡Z bv cv‡i| Avwg© Awdmvi †hLv‡b cv‡e 

†mLv‡b gvi‡Z n‡e|’  

P.W. 127 deposed- 

“BDR iv `vex wb‡q we‡ ª̀vn Ki‡Q e‡j Zv‡K RvbvB| AviI RvbvB †mbv 

Awdmvi‡`i ¸wj K‡i nZ¨v Ki‡Q| 25/2/09 Zvwi‡L wmcvnx 74000 †mv‡nj 

ivbv I wmcvnx 67583 wd‡ivR †nv‡mb, JCO 8786 bv‡qK my‡e`vi dvi“K 

Avn‡¤§`, 62123 wmcvnx Lvqi“j Bmjvg‡`i‡K mk ¿̄ Ae ’̄vq Nyiv‡div Ki‡Z 

†`wL|” 

The recovery of stolen goods from Peelkhana during the 

occurrence finds corroboration by evidence of P.W.582. 

P.W. 528  deposed – 

“26/02/09 Zvwi‡L 20Ð30 wgt Avmvgx 70023 wmcvnx Ry‡qj, 62123 

wmcvnx Lvqi“‡ji wbKU ‡_‡K ¯̂‡b©i nvi mn 25 wU AvB‡Ug Rã Kwi| 1-

10 bs  AvB‡Ug Avmvgx Ry‡q‡ji wbKU †_‡K Ab¨¸wj Lvqi“‡ji Kv‡Q 
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†_‡K Rã Kwi| GB †mB Rã ZvwjKv cÖ̀ k©bx- 1122 Avgvi ¯̂v¶i- 

1122/1|” 

Prosecution adduced direct evidence by examining P.W. 

582 as to recovery of stolen goods from the possession of the 

convict/appellant.  

All these are strong evidence against the 

convict/appellant to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

From the facts and circumstances of the case none of the 

acts of the offenders invokes the ingredients of the offence 

under Section 380 of the Penal Code and thus framing of the 

charge and sentence thereunder appears unwarranted. But it is 

needless to say that their offence invariably falls within the 

ambit of Section 302 with addition of Sections 34/149/411 of 

the Penal Code. 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that the trial Court erroneously found the 

convict/appellant guilty under Sections 380/411 of the Penal 

Code but, in fact, he is found guilty of the offences under 

Sections 302/149/34/411.  

It is needless to say that there is no provision to award 

lesser punishment for the sentence under Sections 302 of the 

Penal Code as prescribed under law but undeniably there is no 

scope to enhance the sentence of the aforesaid offenders in 

absence of relevant Rule for enhancement. 

Accordingly, the conviction of the convict-appellant is 

modified under Sections 302/149/34/411 of the Penal Code and 

the  sentence imposed upon by the learned Judge of the trial 

Court is, hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 1(one) 

year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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Criminal Appeals and Jail appeals in respect of  

convict-appellants mentioned hereunder are dismissed with 

modification. Accordingly, the  conviction is modified  

under Section 201 of the Penal Code and the  sentence  

imposed upon by the learned Judge of the trial Court is, 

hereby, affirmed with modification of fine reducing to 

Tk.10,000/-(ten thousand), in default, to suffer S.I. for 

1(one) year more. 

C.S. Accused No.191 Sepoy/80208 Md. Shahdat 

Hossain.  

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Section 201 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 1(one) year in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W.360  A.F.M. Ismail Hossain, Magistrate 

 P.W.423 Sepoy Sheikh Russel and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statement of co-accused – 

Sepoy Sohel Rana (C.S.A.192) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 at about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. Coming out from Darber he came to see 

BDR personnel on firing. He saw Subader Ramendra with 

S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. On 

26.02.2009 at about 1.30 driver Sabuj asked him of three dead 

bodies in his ambulance and enquired what he would do. Two 

dead bodies were of civilian and one of BDR. He identified 

Sepoy Safiqul in video footage. On 25.02.009 at evening Nayek 
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Subader Torab Hussain phoned Habilder Basher. Habilder 

Basher picked up Sepoy Thaimong Marmar, the appellant 

Sepoy Shahadat, Sepoy Sohel Rana, Rabiul Islam, Sepoy 

Rajib, Shah Alam, Rezaul Islam from Barak and took them to 

Darber. They picked up in the truck 8 dead bodies including the 

dead body of DG and DDG. The above BDR personnel narrated 

the above facts in his presence to commanding officer Mr. 

Salam.  

In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate......................  

On 26.02.2009 at about 5.30 he left Peelkhana. He cannot 

say whether Moslemuddin was there at that time. On 

25.02.2009 his commanding officer was Lt. Col. Salam. He 

hailed from Barguna. His commander Lt. Col. Salam hailed 

from Pirojpur. He deposed before the I.O. on 15.08.2009. I.O. 

computer composed his statement. He made his deposition 

before the Magistrate on 15.011.2009. The accused did not pick 

up dead bodies in his presence. He denied the suggestion that 

he was arrested on 10.03.2010. He denied the suggestion that 

Lt. Col. Salam set him free. When Basher and Mokter went to 
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meet with commanding officer, at that time Hafiz was the 

Subader Maj. He denied the suggestion that the accused did not 

make any statement to the commanding officer that they picked 

up dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

 P.W.360 A.F.M. Ismail Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

10.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 685 and his 

signature 685/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.10.2009 and placed before 

him on 04.11.2009. There is no reference where the appellant 

was kept for reflection and the name of the M.L.S.S. He denied 

the suggestion that he did not certify the column 8 and that he 

did not comply the provisions of 164/ 364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession.  
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P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead bodies. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, the appellant 80208 Shahadat, 

80291 Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead bodies on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead body were lying. Truck 

proceed to the East side of Darber. Afterwards he came back to 

Barak.  
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In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to his 

instruction he went with them. He denied the suggestion that he 

did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot see whether the dead bodies were recovered at his 

instance. He denied the suggestion that he had participation in 

the rebellion and that he concealed the dead body and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 6 days. He denied 

the suggestion that the confession of the appellant was obtained 

under coercion.  
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The confessional statement of the appellant Sepoy 

Shahadat Hossain (C.S.A.191) runs as under- 

“B¢j 2007 p¡−m flöl¡j plL¡l£ L−mS ®b−L HCQ,Hp,¢p f¡n L−l 

13/07/08 Cw a¡¢l−M ¢eS ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c i¢aÑ q−u 

Q–NË¡j h¡Ca¥m C‹a  ®j±¢mL fÐ¢nre NËqe L−l 25/12/08 Cw a¡¢l−M 

¢h¢XBl pcl cçl ¢fmM¡e¡u ®k¡Nc¡e L¢lz cn ¢ce R¤¢V ®i¡N Ll¡l fl 

13/1/09 Cw a¡¢lM q−a ¢h¢XBl q¡pf¡a¡−m ®j¢XLÉ¡m pqL¡l£ ¢qp¡−h 

fÐ¢nre öl¦ L¢lz B¢j q¡pf¡a¡−ml ®jp ¢h¢ôw Hl 3u am¡u b¡La¡jz 

Bj¡l j¡j¡l ®j¡h¡Cm ew- 01816156933z B¢j 24/02/09 a¡¢l−M 

pL¡m 8 V¡ ®b−L hsM¡e¡ Efm−r ®jp fÉ¡¢ƒp ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz 

c¤f¤l Ae¤j¡e 12 V¡l pju ®j−p hs M¡e¡ ®M−u m¡C−e AhÙÛ¡e L¢lz 

j¡N¢l−hl e¡j¡−Sl fl ¢h¢ôw Hl 2u am¡u ¢h−e¡ce L−r ¢V¢i ®c−M l¡a 

Ae¤j¡e cnV¡l pju hÉ¡l¡−L ¢eS ¢hR¡e¡u O¤j¡Cz 

25/02/09 a¡¢lM ®i¡l Ae¤j¡e f¡yQV¡l pju O¤j ®b−L E¢Wz gS−ll 

e¡j¡S f−s Ae¤j¡e p¡aV¡l pju q¡pf¡a¡m NË¡E−ä gm Ce qCz ¢hHCQ 

Hj ®j¡x ®p¢mj k¡−cl clh¡−l M¡Ju¡l qL B−R a¡−cl−L clh¡−l  ¢e−u 

k¡uz Bj¡l hÉ¡Q−je ®j¡V 33 Se ea¥e Q¡L¥l£ qJu¡u clh¡−l e¡ ¢e−u 

m¡C−e ¢e−u B−pz pL¡m Ae¤j¡e 8 V¡l pju B¢j pq BlJ c¤C Se 

¢pf¡q£ ®j¢Xx pqx ®p¡−qm J ¢hõ¡m−L q¡pf¡a¡−ml CHj¢V Ju¡−XÑ ¢e−u 

B−pz ®fÔV L¡¢V d¤Cz Ae¤j¡e 09.15 O¢VL¡l ¢c−L ®d¡u¡ ®fÔV h¡¢V, Q¡j¤Q 
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q¡pf¡a¡−ml fÐn¡p¢eL ih−el 4bÑ am¡u Sj¡ ®cu¡l SeÉ k¡Cz Sj¡ ®n−o 

¢eS m¡C−e ®gla Bp¡l pju Ae¤j¡e p¡−s euV¡l ¢c−L Ešl ¢c−L …¢ml 

BJu¡S n¤¢ez …¢ml BJu¡S BlJ h¡s−a b¡−Lz B¢j i−u m¡C−e Q−m 

k¡C Hhw p¡l¡¢ce m¡C−e AhÙÛ¡e L¢lz c¤f¤l Ae¤j¡e ®csV¡l pju ¢eS 

®j−p M¡e¡ M¡Cz f−l m¡C−e AhÙÛ¡e L¢lz Ae¤j¡e ¢hL¡m Q¡lV¡l pju 

H¢V¢V ®L¡pÑ Ll−a Bp¡ q¡¢hmc¡l h¡p¡l Bj¡−cl l¦−j H−p 7/8 Se−L 

fÉ¡¢ƒp ¢XE¢V Ll¡l SeÉ °al£ q−a h−mz …¢ml n−ë Bjl¡ ®LE e¡ EW−m 

®p h−m ®k, e¡−uh p¤−hc¡l ®a¡l¡h Bm£, ®g¡pÑ ®S¢pJ Bj¡−cl ®k−a 

h−m−Rz aMe Bjl¡ H¢cL ®p¢cL ®R¡V¡ R¤¢V L−l f¡m¡−e¡l ®Qø¡ L¢lz 

B¢j Vu−m−V O¤j¡−e¡l ®Qø¡ Ll−m ®p h−m f¡¢m−u h¡yQ−a f¡lh¡e¡z ®p 

Bj¡−L pq ¢pf¡q£ 80251 n¡qS¡m¡m, ¢pf¡q£ 79975 ®lS¡Em Cpm¡j, 

¢pf¡q£ ®p¡−qm l¡e¡, ¢pf¡q£ 80533 ®j¡x l¢hEm Cpm¡j,¢pf¡q£ l¡¢Sh 

80025 °Luj j¡jÑ¡−cl−L e£−Q e¡j¡u J gm Ce Ll¡uz Bj¡−cl−L 36 

l¡C−gm hÉ¡V¡¢mu¡−el NË¡Eä ¢c−u clh¡l q−m ¢e−u k¡uz aMe e¡−uL 

®j¡š²¡l J q¡¢hmc¡l h¡n¡l H−p ®k¡N −cuz ®pM¡−e Ae¤j¡e 20/30 Se 

AÙ»d¡l£ ®f¡o¡L f¢l¢qa ¢h¢XBl pcpÉ−cl ®cM−a f¡Cz L−uLSe 

¢h¢XBl pcpÉ−L fa¡L¡ ¢c−u j¤M h¡d¡ AhÙÛ¡u ®c¢Mz ®pM¡−e Ef¢ÙÛa 

Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ e¡−uL ®j¡š²¡l 

Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u AY¡L¡−cl ®c¢Mz clh¡l q−ml ¢ial 

®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl Hl ®f¡o¡L fs¡ ¢Rmz e¡−uh 
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p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u m¡n 

…¢m N¡s£−a a¥m−a h−mz ¢h¢XBl Hl HL¢V hs VÊ¡L clh¡l q−ml p¡j−e 

c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m Ll−a 

EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cCz flha£Ñ−a e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, e¡−uL ®j¡š²¡l J AÙ»d¡l£ 8/10 

Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ f¤L¥l f¡−s ¢e−u k¡uz ®pM¡−e 

L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n Bjl¡ Eš² 

m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ Bj¡−cl−L clh¡l qm q−a Ešl 

¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV ¢e−u k¡uz ®pM¡−e f¡−Çfl O−ll 

¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ …¢m¢hÜ lš²j¡M¡ AhÙÛ¡u ¢aeS−el 

m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n ®pM¡−e l¡Ù¹¡l Ef−l c¡s¡−e¡ HL¢V ¢fL 

Bf iÉ¡−e Eš² m¡n ¢ae¢V ph¡C ¢j−m E¢W−u ¢cCz m¡−uL p¤−hc¡l ®a¡l¡h 

Bm£, q¡¢hmc¡l h¡n¡l, e¡−uL ®j¡š²¡l Bj¡−cl p¡aSe−L gm Ce L¢l−u 

m¡C−e ¢e−u B−pz Ae¤j¡e ¢hL¡m f¡yQV¡l pju q¡a j¤M d¤−u ®j−p M¡e¡ 

M¡Ju¡l SeÉ k¡Cz ¢L¿º m¡−nl cªnÉ j−e fs¡u ®M−a f¡¢l e¡Cz a¡lfl 

m¡C−e H−p VÊ¡w−L b¡L¡ f¡El¦¢V M¡Cz f−l q¡pf¡a¡−ml p¡¢SÑLÉ¡m N¡−XÑl 

e¡j¡SM¡e¡u p¡s¡ l¡a AhÙÛ¡e L¢lz 26/02/09 a¡¢lM pL¡−m Bj¡l 

VÊ¡w−L b¡L¡ f¡El¦¢V ®M−u hÉ¡l¡−L AhÙÛ¡e L¢lz ®hm¡ Ae¤j¡e ®csV¡l pju 

m¡C−el ®j−p ®M−u q¡pf¡a¡−m ¢N−u ®l¡N£l ¢hR¡e¡u ö−u b¡¢Lz j¡N¢l−hl 

e¡j¡−Sl B−N ®j−p B¢p M¡Ju¡l SeÉz aMe HLSe T¡s¤c¡l pq 4/5 
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Se−L ®j−p ®M−a ®c¢Mz a¡−cl e¡j S¡¢e e¡z M¡e¡ ®M−u m¡C−e L¡E−L e¡ 

®f−u Bh¡l q¡pf¡a¡−ml ¢àa£u am¡u ¢N−u HL l¦−j l¡¢œk¡fe L¢lz 

27/2/09 a¡¢lM pL¡m Ae¤j¡e 7.30 O¢VL¡l pju q¡pf¡a¡−ml p¤−hc¡l 

q¡¢hh l¦−j l¦−j ¢N−u ph¡l e¡−jl a¡¢mL¡ °al£ Ll−a −c¢Mz ¢hL¡m 

Ae¤j¡e 9.00/9.30 Hl pju ¢h¢iæ hÉ¡V¡¢mu¡e ®b−L ¢h¢XBl pcpÉl¡ 

q¡pf¡a¡−ml ¢c−L Bp−a b¡−Lz ph¡C−L q¡pf¡a¡−ml Hj,BC l¦−j 

®k−a ®c¢Mz B¢j J ®pM¡−e k¡Cz I l¦−j j¡−QÑl Ae¤j¡e 12 a¡¢lM fkÑ¿¹ 

b¡¢Lz 13/3/09 a¡¢lM ¢pJ −mx L−ZÑm ®j¡x Bx p¡m¡j pÉ¡l Bj¡−cl−L 

m¡C−e ¢e−u k¡u Bjl¡ ®pM¡−e AhÙÛ¡e Ll−a b¡¢Lz 01/07/09 a¡¢lM 

m¡Ce ®b−L f¤¢mn Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Sepoy Sohel 

Rana (C.S.A.192) runs as under- 

“Avwg 2008 mv‡ji GwcÖ‡j ivRkvnx‡Z wewWAvi ˆmwbK c‡` fwZ© n‡q 

13/7/08Bs n‡Z PÆMÖvg evBZyj BRy‡Z †gŠwjK cÖwk¶b MÖnb K‡i 

25/12/08Bs Zvwi‡L 18/ gv‡mi wewUwU †KvP Kivi Rb¨ wcjLvbvq Avwm| 

13/1/09 Zvs †_‡K †U«wbs ïi“ nq wewWAvi m`i `ßi nvmcvZv‡j| 

24/2/09Bs Zvs Avwg wewWAvi mßvn Dcj‡¶ eo Lvbvi Rb¨ ˆmwbK †g‡m 

KvR Kwi| 25/2/09Bs Zvs †fv‡i D‡V wbqwgZ Kv‡Ri Ask wnmv‡e 

MÖvD‡Û Svoy †`B| Gi G‡m MÖvD‡Û dj Bb nB| H mgq †U«wbK N.C.O 

Aveyj Kv‡kg I weGgGg †mwjg †gRi wR wQ‡jb| weiwZ w`‡j Avgiv 
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jvB‡b †diZ hvB| Abygvb mKvj 8.00Uvi w`‡K Avevi jvB‡b wb‡q dj 

Bb Kivq †gRi wR weGgGg †mwjg| †mLvb †_‡K wKQy Rb‡K `iev‡i 

wgjvq| Avwg mn 5Rb‡K Working G Wv‡K| wewWAvi nvmcvZv‡ji 

E.N.T wWcvU©‡g‡›U _vjv evmb cwi¯‹vi Kwi| cwi¯‹vi evmb cÎ wewWAvi 

nvmcvZvj cÖmvkwbK feb ivL‡Z hvq Abygvb mKvj 09.30wgt Gi w`‡K| 

ZLbB ¸jv¸wji kã ïwb| Abygvb ỳcyi 01.30 wgt ch©š— †mLv‡bB 

wQjvg| Gici jvB‡b  Avwm| Abygvb weKvj 400 NwUKvq  nvwej`vi 

evmvq  G‡m  Avgv‡`i  Iqvwms  Gi  Rb¨ Wv‡K  Avgiv  f‡q bv  DV‡Z 

PvB‡j MvwjMvjvR K‡i Ges  e‡j  †h cvjv‡q  †K‡o  euvP‡Z  cviev  bv|  

Gici wb‡P  †b‡g  Avgv‡`i  dj Bb  Kivq| Avwg,  kvnv`vZ  kvnvRvjvj  

ivwRe  †iRvDj  , iweDj I   AcvV¨ kg©v wQjvg|  Avgv‡`i `ievi n‡j 

wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  A¯Gavix  ˆmwbK  wKQy  

ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  †Zvive  m¨vi †K wPwb| wKQy¶b 

c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  †WWewW ¸‡jv ev`xi `vov‡bv 

wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  avixiv fxwZ  cª̀ k©b  K‡i|  

nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg 

ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B| 

Gici  cyKzi cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  

wb‡q hvq| †mLvb  †_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv nq|  Gi 

ci  Avgv‡`i dj Bb K‡i jvB‡b wb‡q  Av‡m| jvB‡b  G‡m  †Mvmj  
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Kwi| wb‡P  b‡g  †g‡m  LvB|  Gici wewWAvi  nvmcvZv‡j  wW e−K  

wØZxq  Zjvq  Ae¯nvb Kwi| 26/2/09 Bs Zvs  ỳcyi  2 Uv ch©š—  

wQjvg| Gi ci †jvKRb‡K cvjvB‡Z †`‡L Abygvb 400 NwUKvq ˆmwbK 

mvg‡b w`‡q Iqvj UcwK‡q cvwj‡q hvq| Lvjv‡Zv  †ev‡bi  evmvq wQjvg| 

†mLvb †_‡K †hvM`v‡bi  †Nvlbv  ï‡b 01/3/09 Zvs wcjLvbv  4 bs  †M‡U  

Avwm|  03/3/09 Zvs  wfZ‡i  XzwK|  Gic‡i  nvmcvZvj  ˆmwbK  †g‡m 

wQjvg|  †mLvb †_‡K  01/7/09 Zvs  †MªdZvi  K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/382/201/149/34 of the Penal Code 

and trial Court in consideration of the evidence on record found 

him guilty of the offence only under Section 201 of the Penal 

Code and sentenced him 7 (seven) years R.I. and a fine of Tk. 

30,000/- in default to suffer 1(one) year more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The testimony 

of P.W.43 is hearsay in nature as he deposed-‘25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 
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ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q| Avgvi Dcw ’̄wZ‡Z wm/I mvjvg mv‡n‡ei wbKU GB mKj wmcvnx NUbv 

¯̂xKvi K‡i ’. His above testimony of its hearsay in nature is 

affirmed by his own admission in his cross-examination- 

‘Avmvgxiv Uªv‡K jvk Zz‡j †`q Z‡e Avgvi mvg‡b jvk Zy‡j †`q bvB’. The 

evidence of  P.W.423 does not inspire any confidence since in 

view of his testimony -‘ Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB 

Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive û‡mb 

34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K 

jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm †`b| 

jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. From his above testimony it 

appears that he had his participation in the occurrence causing 

disappearance of evidence and as such being an accomplice his 

evidence can’t be relied on. The confession of the appellant is 

exculpatory in nature. He picked up the dead bodies on the 

truck under threat –‘Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m 

Ll−a EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cC’. Furthermore 

it is admitted by P.Ws. 360 the confession recording Magistrate 
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and 654, the investigation officer that the convict –appellant 

was taken on remand for 5/6 days. It is apparent that the 

confessional statement of the appellant neither voluntary nor 

true and it can’t be taken into consideration as evidence.    

Mr. Islam further submits that prosecution referred the 

confessional statement of co-accused Sepoy 80062 Md. Sohel 

Rana (C.S.A. 192). The confessional statement of co-accused 

having not been corroborated by any other witness it lends no 

support in proving the charge brought against the appellant 

under Section 201 of the Penal Code.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.Ws. 43 and 

423 are eye witnesses to the occurrence. Both of them adduced 

substantive evidence against the appellant to his participation in 

causing disappearance of evidence to screen the offenders. 

P.W.423 rightly identified the appellant with badge No. Their 

evidence could not be assailed on embellished by way of cross-

examination on behalf of the appellant. The confession of the 
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appellant appears inculpatory in nature –‘ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ 

pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u m¡n …¢m N¡s£−a a¥m−a h−mz 

¢h¢XBl Hl HL¢V hs VÊ¡L clh¡l q−ml p¡j−e c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a 

e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m Ll−a EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m 

VÊ¡−L E¢W−u ¢cCz flha£Ñ−a e¡−uh p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, 

e¡−uL ®j¡š²¡l J AÙ»d¡l£ 8/10 Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ f¤L¥l 

f¡−s ¢e−u k¡uz ®pM¡−e L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a f¡Cz a¡−cl 

¢e−cÑ−n Bjl¡ Eš² m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ Bj¡−cl−L clh¡l qm 

q−a Ešl ¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV ¢e−u k¡uz ®pM¡−e f¡−Çfl O−ll 

¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ …¢m¢hÜ lš²j¡M¡ AhÙÛ¡u ¢aeS−el m¡n 

®cM−a f¡Cz a¡−cl ¢e−cÑ−n ®pM¡−e l¡Ù¹¡l Ef−l c¡s¡−e¡ HL¢V ¢fL Bf iÉ¡−e 

Eš² m¡n ¢ae¢V ph¡C ¢j−m E¢W−u ¢cCz ’. His confession finds 

corroboration by the evidence of P.Ws.43 and 423. Mere taking 

on remand does not render the confession involuntary. The 

confession of the appellant appears voluntary and true. There is 

no legal bar to consider it as evidence. The confession of co-

accused also lends support to other evidence on record as 

referred above and it bears evidentiary value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and  that of the co-accused.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 

presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 
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fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Sepoy Shahadat Hossain 

(C.S.A.191) stated in his confessional statement- 

“Ae¤j¡e ¢hL¡m Q¡lV¡l pju H¢V¢V ®L¡pÑ Ll−a Bp¡ q¡¢hmc¡l h¡p¡l 

Bj¡−cl l¦−j H−p 7/8 Se−L fÉ¡¢ƒp ¢XE¢V Ll¡l SeÉ °al£ q−a h−mz 

…¢ml n−ë Bjl¡ ®LE e¡ EW−m ®p h−m ®k, e¡−uh p¤−hc¡l ®a¡l¡h Bm£, 

®g¡pÑ ®S¢pJ Bj¡−cl ®k−a h−m−Rz aMe Bjl¡ H¢cL ®p¢cL ®R¡V¡ R¤¢V 

L−l f¡m¡−e¡l ®Qø¡ L¢lz B¢j Vu−m−V O¤j¡−e¡l ®Qø¡ Ll−m ®p h−m 

f¡¢m−u h¡yQ−a f¡lh¡e¡z ®p Bj¡−L pq ¢pf¡q£ 80251 n¡qS¡m¡m, 

¢pf¡q£ 79975 ®lS¡Em Cpm¡j, ¢pf¡q£ ®p¡−qm l¡e¡, ¢pf¡q£ 80533 

®j¡x l¢hEm Cpm¡j,¢pf¡q£ l¡¢Sh 80025 °Luj j¡jÑ¡−cl−L e£−Q e¡j¡u 

J gm Ce Ll¡uz Bj¡−cl−L 36 l¡C−gm hÉ¡V¡¢mu¡−el NË¡Eä ¢c−u 

clh¡l q−m ¢e−u k¡uz aMe e¡−uL ®j¡š²¡l J q¡¢hmc¡l h¡n¡l H−p ®k¡N 
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−cuz ®pM¡−e Ae¤j¡e 20/30 Se AÙ»d¡l£ ®f¡o¡L f¢l¢qa ¢h¢XBl 

pcpÉ−cl ®cM−a f¡Cz L−uLSe ¢h¢XBl pcpÉ−L fa¡L¡ ¢c−u j¤M h¡d¡ 

AhÙÛ¡u ®c¢Mz ®pM¡−e Ef¢ÙÛa Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l 

®a¡l¡h Bm£ e¡−uL ®j¡š²¡l Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u 

AY¡L¡−cl ®c¢Mz clh¡l q−ml ¢ial ®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl 

Hl ®f¡o¡L fs¡ ¢Rmz e¡−uh p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ 

A−Ù»l j¤−M iu ®c¢M−u m¡n …¢m N¡s£−a a¥m−a h−mz ¢h¢XBl Hl HL¢V 

hs VÊ¡L clh¡l q−ml p¡j−e c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m 

a¡l¡ Bj¡−cl−L …¢m Ll−a EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L 

E¢W−u ¢cCz flha£Ñ−a e¡−uh p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, 

e¡−uL ®j¡š²¡l J AÙ»d¡l£ 8/10 Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ 

f¤L¥l f¡−s ¢e−u k¡uz ®pM¡−e L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a 

f¡Cz a¡−cl ¢e−cÑ−n Bjl¡ Eš² m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ 

Bj¡−cl−L clh¡l qm q−a Ešl ¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV 

¢e−u k¡uz ®pM¡−e f¡−Çfl O−ll ¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ 

…¢m¢hÜ lš²j¡M¡ AhÙÛ¡u ¢aeS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n 

®pM¡−e l¡Ù¹¡l Ef−l c¡s¡−e¡ HL¢V ¢fL Bf iÉ¡−e Eš² m¡n ¢ae¢V ph¡C 

¢j−m E¢W−u ¢cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.360 certified 
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the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

co-accused Sepoy Sohel Rana (C.S.A.192) stated in his 

confessional statement- 

“  Gici wb‡P  †b‡g  Avgv‡`i  dj Bb  Kivq| Avwg,  kvnv`vZ  

kvnvRvjvj  ivwRe  †iRvDj  , iweDj I   AcvV¨ kg©v wQjvg|  Avgv‡`i 

`ievi n‡j wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  A¯Gavix  ˆmwbK  

wKQy  ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  †Zvive  m¨vi †K wPwb| 

wKQy¶b c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  †WWewW ¸‡jv ev`xi 

`vov‡bv wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  avixiv fxwZ  cª̀ k©b  

K‡i|  nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  

Avwg ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  

†`B|” 

The confession of co-accused finds corroboration by the 

oral evidence of P .Ws. 43 and 423 and its bears evidentiary 

value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.Ws. 43 and 423 provide 

direct evidence of his knowledge as to commission of offence 

of committing murder to army officers and participation to the 
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occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 43 deposed-  

‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ 

wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 

Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 
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iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  

C.S. Accused No.192 Sepoy/80062 Md. Sohel Rana.  

Trial court charged the appellant under Sections 

302/20134 and having found guilty of the offences under 

Section 201 of the Penal Code sentenced him imprisonment for 

7(seven) years with a fine of Tk.30,000/- in default S.I. for 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W.72 Major Farjana Kalam 

 P.W.110 Col. Dr. Md. Abdur Razzak 
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 P.W. 357 Md. Shadadot Hossain, Magistrate and  

 P.W.423 Sepoy Sheikh Rasel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw Subader Ramendra 

with S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. 

On 26.02.2009 at about 1.30 driver Sabuj asked him of three 

dead bodies in his ambulance and enquired what he would do. 

Two dead bodies were of civilian and one of BDR. He 
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identified Sepoy Safiqul in video footage. On 25.02.009 at 

evening Nayek Subader Torab Hussain phoned Habilder 

Basher. Habilder Basher picked up Sepoy Thaimong Marmar, 

Sepoy Shahadat, the appellant Sepoy Sohel Rana, Rabiul 

Islam, Sepoy Rajib, Shah Alam, Rezaul Islam from Barak and 

took them to Darber. They picked up in the truck 8 dead bodies 

including the dead body of DG and DDG. The above BDR 

personnel narrated the above facts in his presence to 

commanding officer Mr. Salam.  

In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate.  He deposed before 

the Magistrate that Sepoy Moslem sustained fire injury. He had 

Chinese rifle in his hand. He sustained fire injury while he was 

going with arms. Sepoy Moslemuddin was muajjim the Mosque 

till 24.02.2009. He cannot say what was his service condition 

after 24.02.2009. he could not attend at mosque in the morning 

on 25.02.2009. Moslemuddin was found in the evening at I.C.U 

of BDR hospital. He cannot say whether Moslemuddin was 

admitted to Holy Family Hospital. When he visited him at 

I.C.U none was present there. On 26.02.2009 at about 5.30 he 
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left Peelkhana. He cannot say whether Moslemuddin was there 

at that time. On 25.02.2009 his commanding officer was Lt. 

Col. Salam. He hailed from Barguna. His commander Lt. Col. 

Salam hailed from Pirojpur. He deposed before the I.O. on 

15.08.2009. I.O. computer composed his statement. He made 

his deposition before the Magistrate on 15.011.2009. The 

accused did not picked up dead bodies in his presence. He 

denied the suggestion that he was arrested on 10.03.2010. He 

denied the suggestion that Lt. Col. Salam set him free. When 

Basher and Mokter went to meet with commanding officer, at 

that time Hafiz was the Subader Maj. He denied the suggestion 

that the accused did not make any statement to the commanding 

officer that they picked up dead bodies on the truck. He denied 

the suggestion that he deposed before I.O. being tutored.  

P.W.72 Major Farjana Kalam deposed that she attended 

Darber on 25.02.2009 at 8.30 A.M. Darber started at 9.00 A.M. 

While D.G. was delivering his speech at about 9.20/9.30 A.M.  

a Sepoy with arms came up on the stage and pointed arms on 

D.G. Officers detained him. At once there raised a hue and cry 

and every one tried to come out through window and doors. She 
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along with Lt. Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. 

Col. Yeasmin, Maj. Rokshona took shelter together under the 

shade of screen. On the other side of screen D.G., D.D.G. 

D.O.G and some others took shelter. At the direction of the 

rebellions they came out from the shade of screen. As soon as 

they came down from the stage a group of rebellion caught hold 

them and hastened them away outside Darber. The rebellions 

fired on Lt. Col. Kaiser and assaulted Col. Lutfor Rahman. 

Afterwards they picked her up along with Maj. Rokshana in a 

Pick up and took them to hospital. They came to O.T. She 

identified Obaidul, Sepoy Hasib, the appellant Jashim, Ibrahim 

and Rafiqul who appeared in the hospital with arms and 

supervising the treatment of others. The appellant also warned 

them not to make any contact with others on mobile phone. 

................................. On 26.02.2009 at morning two armed 

Sepoys along with the appellant Sohel Rana appeared at her 

residence threaten them and ill-behaved with her family 

members and hasten her mother and children to quarter guard 

and confined thereat. On that day at evening they came out 

from Peelkhana with other members.  
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 In cross-examination on behalf of the appellant, she 

stated that she remained in O.T. from 25.02.2009 to 26.02.2009 

till 4.00 P.M. Among her family members she alone was cited 

as witness. She did not see the man named Sohel who went to 

her residence. She did not depose before I.O. the name of 

Sohel, his father’s name and other particulars. 

P.W.110 Md. Abdur Razzaq deposed that from 

01.10.2006 to 31.07.2010 he had his posting as Medicine 

Specialist in BDR hospital. On 25.02.2009 at about 8.30 A.M. 

he went to Darber. At about 9.00 A.M. a BDR person pointed 

arms towards DG. He came out from Darber through window to 

the south-west corner of Darber and afterwards reached near to 

Primary School and there he got the ambulance of the hospital 

and therefrom by the ambulance he came to the BDR hospital. 

He heard tremendous firing. He took shelter in the chamber of 

Lt. Col. Forhad. After 45 minutes NSub Hasem Uddin took him 

to ICU and took shelter in back room of ICU. There he 

remained for 4/5 hours. The appellant Sepoy Sohel took away 

mobile from him. At about 4.00 P.M. Lt. Col. Sadrul and 

Tanvir came to ICU with patient. He went to O.T. on the 4th 
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floor with them. At that time some BDR personnel were 

witnessing TV in VIP room. They asked them to provide 

treatment to patient defaulting threatened their life. Among the 

BDR personnel he could identify Subeder Ekramul Hoque with 

folding ‘N¡jR¡’ around his waist. They also threatened their life 

if army would attack on them. They locked the hospital and 

took stand on the road of the hospital. At about 8.30 Sepoy 

Samsul and Sepoy Rashedul came to ICU with pistol. They 

called them bad name. They informed that they have killed Lt. 

Col. Lutfor Rahman and Lt. Col. Rabi Rahman. At dead of 

night he came to see to move pickup and truck veranda of O.T. 

to mortuary. Meanwhile they have informed that number of 

army officers including DG have been killed and residences of 

the army officers have been looted and their family members 

have been tortured and also set fire to their private vehicle and 

confined family members of the army officers in central quarter 

guard.  They also came to know that on the night following day 

on 25.02.2009 under the care of Home Minister some family 

members of army officers were taken out. On 26.02.2009 at 

noon there was announcement for surrendering of arms. At that 
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time he came to know that DAD Towhid has been made their 

new DG and for that reason BDR personnel were exposing their 

joy with blank fire. At 4.00 P.M. he led out 4 female medical 

officers in civil dress. At 6.00 P.M. with the help of the Red 

Crescent he came out from Peelkhana through gate No.4 and 

went to cantonment. On the following day through printing and 

electronic media he came to know that on 25.02.2009 at the 

leadership of DAD Towhid, DAD Jalil, DAD Rahim, Sepoy 

Salim Reza, Sepoy Moniruzzaman and some others or 14 

members delegation made with the Prime Minister but they 

concealed much killing of 74 persons including 57 army 

officers. BDR personnel set fire his two vehicle and they 

damaged his furniture and other belonging by breaking the 

doors of the residence.  

No cross-examination was made on behalf of the 

appellant.  

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

10.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 606 and his 

signature 606/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was the son of Janab Ali. He was taken in 

CID on 05.07.2009 and placed before him on 10.07.2009 at 

3.30  and sent him to jail at 6.30 P.M. There is no reference for 

how long he was in police custody. He denied the suggestion 

that the appellant did not make  any confession and he did not 

certify it properly.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 
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Marma, the appellant 80062 Sohel Rana, 80208 Shahadat, 

80291 Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead body on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead body were lying. Truck 

proceed to the East side of Darber. Afterwards he came back to 

Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to instruction of 

Hasem Uddin he went with them. He denied the suggestion that 

he did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 
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cannot see whether the dead body was recovered at his instance. 

He denied the suggestion that he had participation in the 

rebellion and that he concealed the dead body and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.07.2009 and taken on 

remand for 5 days on 05.07.2010 and his confessional statement 

was recorded on 10.07.2009. He denied the suggestion that the 

appellant was taken on remand for 10 days at two times. The 

appellant joined in BDR hospital on 25.12.2008 for 

participating in BTT Training Course. He denied the suggestion 

that he obtained the confessional of the appellant under 

coercion and  implicated him falsely.  

The confessional statement of the appellant Sepoy Sohel 

Rana (C.S.A.192) runs as under- 

“Avwg 2008 mv‡ji GwcÖ‡j ivRkvnx‡Z wewWAvi ˆmwbK c‡` fwZ© n‡q 

13/7/08Bs n‡Z PÆMÖvg evBZyj BRy‡Z †gŠwjK cÖwk¶b MÖnb K‡i 

25/12/08Bs Zvwi‡L 18/ gv‡mi wewUwU †KvP Kivi Rb¨ wcjLvbvq Avwm| 

13/1/09 Zvs †_‡K †U«wbs ïi“ nq wewWAvi m`i `ßi nvmcvZv‡j| 
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24/2/09Bs Zvs Avwg wewWAvi mßvn Dcj‡¶ eo Lvbvi Rb¨ ˆmwbK †g‡m 

KvR Kwi| 25/2/09Bs Zvs †fv‡i D‡V wbqwgZ Kv‡Ri Ask wnmv‡e 

MÖvD‡Û Svoy †`B| Gi G‡m MÖvD‡Û dj Bb nB| H mgq †U«wbK N.C.O 

Aveyj Kv‡kg I weGgGg †mwjg †gRi wR wQ‡jb| weiwZ w`‡j Avgiv 

jvB‡b †diZ hvB| Abygvb mKvj 8.00Uvi w`‡K Avevi jvB‡b wb‡q dj 

Bb Kivq †gRi wR weGgGg †mwjg| †mLvb †_‡K wKQy Rb‡K `iev‡i 

wgjvq| Avwg mn 5Rb‡K Working G Wv‡K| wewWAvi nvmcvZv‡ji 

E.N.T wWcvU©‡g‡›U _vjv evmb cwi¯‹vi Kwi| cwi¯‹vi evmb cÎ wewWAvi 

nvmcvZvj cÖmvkwbK feb ivL‡Z hvq Abygvb mKvj 09.30wgt Gi w`‡K| 

ZLbB ¸jv¸wji kã ïwb| Abygvb ỳcyi 01.30 wgt ch©š— †mLv‡bB 

wQjvg| Gici jvB‡b  Avwm| Abygvb weKvj 400 NwUKvq  nvwej`vi 

evmvq  G‡m  Avgv‡`i  Iqvwms  Gi  Rb¨ Wv‡K  Avgiv  f‡q bv  DV‡Z 

PvB‡j MvwjMvjvR K‡i Ges  e‡j  †h cvjv‡q  †K‡o  euvP‡Z  cviev  bv|  

Gici wb‡P  †b‡g  Avgv‡`i  dj Bb  Kivq|Avwg,  kvnv`vZ  kvnvRvjvj  

ivwRe  †iRvDj  , iweDj I   AcvV¨ kg©v wQjvg|  Avgv‡`i `ievi n‡j 

wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  A¯Gavix  ˆmwbK  wKQy  

ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  †Zvive  m¨vi †K wPwb| wKQy¶b 

c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  †WWewW ¸‡jv ev`xi `vov‡bv 

wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  avixiv fxwZ  cª̀ k©b  K‡i|  

nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg 
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ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B| 

Gici  cyKzi cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  

wb‡q hvq|  †mLvb  †_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv nq|  Gi 

ci  Avgv‡`i dj Bb K‡i jvB‡b wb‡q  Av‡m| jvB‡b  G‡m  †Mvmj  

Kwi| wb‡P  b‡g  †g‡m  LvB|  Gici wewWAvi  nvmcvZv‡j  wW e−K  

wØZxq  Zjvq  Ae¯nvb Kwi|  26/2/09  Bs  Zvs  ỳcyi  2 Uv ch©š—  

wQjvg| Gi ci  †jvKRb‡K cvjvB‡Z  †`‡L  Abygvb  400 NwUKvq  

ˆmwbK  mvg‡b  w`‡q Iqvj UcwK‡q  cvwj‡q  hvq|  Lvjv‡Zv  †ev‡bi  

evmvq wQjvg|  †mLvb  †_‡K  †hvM`v‡bi  †Nvlbv  ï‡b 01/3/09 Zvs 

wcjLvbv  4 bs  †M‡U  Avwm|  03/3/09 Zvs  wfZ‡i  XzwK|  Gic‡i  

nvmcvZvj  ˆmwbK  †g‡m wQjvg|  †mLvb †_‡K  01/7/09 Zvs  †MªdZvi  

K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/201/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence only under Section 201 of the Penal Code 

and sentenced him 7 (seven) years R.I. and a fine of Tk. 

30,000/- in default to suffer 1(one) year more. 
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Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The  testimony 

of P.W.43 is hearsay in nature as he deposed-‘25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 

ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q| Avgvi Dcw ’̄wZ‡Z wm/I mvjvg mv‡n‡ei wbKU GB mKj wmcvnx NUbv 

¯̂xKvi K‡i’. His above testimony of its hearsay in nature is 

affirmed by his own admission in his cross-examination- 

‘Avmvgxiv Uªv‡K jvk Zz‡j †`q Z‡e Avgvi mvg‡b jvk Zy‡j †`q bvB’. The 

testimony of P.W.72 does not bear any substance. She deposed 

–‘26/2/09 Zvs mKv‡j 2 Rb mk ¿̄ ˆmwbK (1 Rb †mv‡nj ivbv) Avgvi evmvq 

hvq Ges Avgvi cwiev‡ii m`m¨‡`i mv‡_ ỳe©̈ envi K‡i| fqfxwZ †`Lvq| Avgvi 

gv I ev”Pv‡`i †U‡b †nP‡o wb‡q †KvqvU©vi Mv‡W© AvU‡K iv‡L’. But in her 

cross-examination, she admitted –‘ Avwg Qvov Avgvi cwiev‡ii Avi 

†KD mv¶x †bB| Avgvi evmvq †h †mv‡nj hvq Zv‡K Avwg †`wLwb| Avwg AvB/I i 

Kv‡Q †mv‡n‡ji bvg, wcZvi bvg, wVKvbv, †iwR‡g›U b¤̂i BZ¨vw` ewjwb’. 
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P.W.110 also does not disclose any offence against the convict-

appellant. He simply deposed - ‘wmcvnx †mv‡nj Avgvi KvQ †_‡K 

†gvevBj Rgv †bq|’. His above testimony does not disclose any 

offence under Section 201 of the Penal Code against the 

convict-appellant and as such he was not cross-examined on 

behalf of the appellant. The evidence of  P.W.423 does not 

inspire any confidence since in view of his testimony -‘ Avgiv 

Pickup G D‡V `ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b 

bvgvi mgq J.c.o 4887 †Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v 

ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K 

jvk DVv‡Z †Zvive mv‡ne mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m 

cwo’. From his above testimony it appears that he had his 

participation in the occurrence causing disappearance of 

evidence and as such being an accomplice his evidence can’t be 

relied on. The confession of the appellant is exculpatory in 

nature. He picked up the dead bodies on the track under threat –

‘Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m Ll−a EÜa quz Bjl¡ pL−m 

¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cC’. Furthermore it is admitted by P.W. 

654, the investigation officer that the convict –appellant was 

taken on remand for 5(five) days and apparently the 
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confessional statement of the appellant is a product of torture. 

No certificate has been endorsed by the recording Magistrate 

(P.W.357) as to voluntariness of the confessional statement. 

More so, the confession of the appellant is exculpatory in 

nature. He went to Darbar Hall and participated in lifting dead 

bodies on the truck under threat by the armed rebellion. Such 

confession can’t be taken into consideration as evidence.    

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. Although no 

incriminating substance appears against the appellant by the 

testimonies of P.Ws.72 and 110 but substantive evidence 

appears from the evidence of P.Ws. 43 and 423 and the 
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confessional statement of the appellant. Both the P.Ws. 43 and 

423 are eye witnesses to the occurrence. P.W.423 saw the 

convict-appellant to supervise in taking away the dead bodies. 

The convict-appellant knowing fully well the murder of army 

officers in Darbar caused disappearance of evidence to screen 

the offenders and thus constituted the offence under Section 

201 of the Penal Code. The testimony of P.W.423 finds 

corroboration to the confession of the convict-appellant-‘ 

nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg ỳBwU  

jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B| Gici  cyKzi 

cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  wb‡q hvq|  †mLvb  

†_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv nq’. The confession of the 

convict-appellant appears inculpatory in nature. It is voluntary 

& true as well. Mere taking the appellant on remand does not 

render the confession involuntary. No evidence appears that it 

was obtained under coercion or duress.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 
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the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 

presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 



 

 

10071

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Sepoy Sohel Rana (C.S.A.192) 

stated in his confessional statement- 

“  nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  

Avwg ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  

†`B| Gici  cyKzi cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  

wbKU  wb‡q hvq|  †mLvb  †_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv 

nq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.Ws. 43  and 423 
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provides direct evidence of his knowledge as to commission of 

offence of committing murder to army officers and participation 

to the occurrence to cause disappearance of evidence to screen 

the offender from legal punishment. We find no reason to 

discard his evidence. The above evidence also finds 

corroboration by his own confession. 

P.W. 43 deposed-  

‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ, 

wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 

Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 
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gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification. 

C.S. Accused No.193 Sepoy/80533 Md. Rabiul Alam. 

Trial court charged the appellant under Sections 

302/201/34 and having found guilty of the offences under 

Section 201 of the Penal Code sentenced him imprisonment for 

7(seven) years with a fine of Tk.30,000/- in default S.I. for 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W. 339 Ferdous Ara, Magistrate and  
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 P.W.423 Sepoy Sheikh Rasel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw Subader Ramendra 

with S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. 

On 26.02.2009 at about 1.30 driver Sabuj asked him of three 

dead bodies in his ambulance and enquired what he would do. 

Two dead bodies were of civilian and one of BDR. He 

identified Sepoy Safiqul in video footage. On 25.02.009 at 
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evening Nayek Subader Torab Hussain phoned Habilder 

Basher. Habilder Basher picked up Sepoy Thaimong Marmar, 

Sepoy Shahadat, Sepoy Sohel Rana, the appellant Rabiul 

Islam, Sepoy Rajib, Shah Alam, Rezaul Islam from Barak and 

took them to Darber. They picked up in the truck 8 dead bodies 

including the dead body of DG and DDG. The above BDR 

personnel narrated the above facts in his presence to 

commanding officer Mr. Salam.  

In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate ..................... 

........................................ ................ 

On 25.02.2009 his commanding officer was Lt. Col. 

Salam. He hailed from Barguna. His commander Lt. Col. Salam 

hailed from Pirojpur. He deposed before the I.O. on 15.08.2009. 

I.O. computer composed his statement. He made his deposition 

before the Magistrate on 15.011.2009. The accused did not 

picked up dead bodies in his presence. He denied the suggestion 

that he was arrested on 10.03.2010. He denied the suggestion 

that Lt. Col. Salam set him free. When Basher and Mokter went 

to meet with commanding officer, at that time Hafiz was the 
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Subader Maj. He denied the suggestion that the accused did not 

make any statement to the commanding officer that they picked 

up dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

 P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

11.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 505 and her 

signature 505/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.07.2009 and placed before 

him on 11.07.2009. The appellant was taken on remand for 5 

days. He denied the suggestion that he did not follow the 

provisions of 164/ 364 of the Code of Criminal Procedure in 

recording the confessional statement of the appellant and that 

he certified in column 8 wrongly and that was brought hospital 

and sent back to hospital.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 
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Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead bodies. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 Shahjahan 

Sikder, the appellant 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead bodies on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead body were lying. Truck 

proceed to the East side of Darber. Afterwards he came back to 

Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 
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months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to instruction of 

Hasem Uddin he went with them. He denied the suggestion that 

he did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot see whether the dead bodies were recovered at his 

instance. He denied the suggestion that he had participation in 

the rebellion and that he concealed the dead body and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 5 days on 

05.07.2009 and he was sent to Court on 11.07.2009 for the last 

time after remand. He denied the suggestion  that the appellant 

was sent to BDR hospital and that his confession was obtained 

under coercion.  
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The confessional statement of the appellant Sepoy Rabiul 

Alam (C.S.A.193) runs as under- 

“Avwg †Uªwbs †k‡l 25/12/08 Zvwi‡L XvKvi wewWAvi, wcjLvbvq †hvM`vb 

Kwi| Avgvi PvKixi eqm 1
1
2  gvm nIqvq Ges I.D KvW© bv _vKvq 

Avgv‡K 25/2/09 ZvwiL `iev‡i Dcw ’̄Z _vKvi AbygwZ †`qv nqwb| 

25/2/09 ZvwiL Avwg ˆmwbK jvB‡b wQjvg| H w`b Abygvb 9.30 Uvi 

w`‡K ¸wji kã ïb‡Z ‡c‡q f‡q wKQz¶b  jvB‡b cvwj‡q _vwK| Gi 

wKQz¶b ci wW-eø‡Ki wcQ‡bi jvj wewìs Gi eviv›`vq cvwj‡q _vwK| 

†mLvb n‡Z weKvj 3.30 Uvi w`‡K cybivq jvB‡b wd‡i Avwm, wew¯‹U 

LvB| Abygvb 4.00 Uvi w`‡K nvwej`vi Aveyj evkvi G‡m IqvwKs Gi 

K_v e‡j jvB‡b _vKv Avwg mn †iRvDj Bmjvg, ivwRe wgqv, †mv‡nj 

ivbv, kvnvRvjvj, kvnv`Z I iweDj‡K bx‡P †h‡Z e‡j wKš‘ Avgiv 

cÖ‡Z¨‡KB AvZ‡¼ Gw`K Iw`K QzUvQzwU Kwi| ZLb nvwej`vi Aveyj evkvi 

Avgv‡`i g„Zz¨i fq †`Lvq Ges e‡j †h †Zviv cvwj‡q euvP‡Z cviwe bv| 

GK ch©v‡q Avgiv mKvj  bx‡P  †b‡g Avwm| Aveyj evkvi Avgv‡`i `ievi 

n‡j wb‡q hvq Ges †Rvoc~e©K A ¿̄avix ˆmwbK `vo Kwi‡q †i‡L Aveyj 

evkvi I bv‡qe my‡e`vi ‡Zvive Avgv‡`i w`‡q Awdmvi‡`i g„Z †`n 1wU 

Uªv‡K DVvq| H mgq `ievi n‡j 4wU g„Z‡`n wQj| Avwg 2wU jvk DVvB| 

Gici Avgv‡`i nvwU‡q DËi w`‡Ki cvwbi cv‡¤úi Kv‡Q wb‡q hvq †mLvb 
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†_‡K fqfxwZ †`wL‡q ivwRe I †iRvDj I evkvi wg‡j 3wU Awdmv‡ii 

g„Z‡`n GKwU wcK Av‡c DVvq| Gici evkvi I †Zvive Avgv‡`i cyKzi 

cv‡o wb‡q| †mLvb †_‡K Kv‡jv †cvlvK cov 1 Rb Awdmv‡ii jvk wcK 

Av‡c Avgv‡`i w`‡q †Rvi K‡i †Zvjv‡bv nq| Gici evkvi I †Zvive 

Avgv‡`i 7 Rb‡K jvB‡b †cŠu‡Q w`‡q Zviv P‡j hvq| Gici Avwg 

nvmcvZv‡ji wW-eø‡Ki 2q Zjvq cvwj‡q wQjvg| 26/2/09 Zvs weKv‡j 

†mLvb ‡_‡K cvwj‡q wbR evox‡Z hvB| miKvix wb‡ ©̀‡k 1/3/09 ZvwiL 

†hvM`v‡b Rb¨ XvKvq Avwm| 3/3/09 Ges †hvM`vb Kwi| 1/7/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/20134 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence only under Section 201 of the Penal Code 

and sentenced him 7 (seven) years R.I. and a fine of Tk. 

30,000/- in default to suffer 1(one) year more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The testimony 



 

 

10081

of P.W.43 is hearsay in nature as he deposed-‘25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 

ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q| Avgvi Dcw ’̄wZ‡Z wm/I mvjvg mv‡n‡ei wbKU GB mKj wmcvnx NUbv 

¯̂xKvi K‡i ’. His above testimony of it’s hearsay in nature is 

affirmed by his own admission in cross-examination- ‘Avmvgxiv 

Uªv‡K jvk Zz‡j †`q Z‡e Avgvi mvg‡b jvk Zy‡j †`q bvB’. He did not refer 

the Battalion and badge No. of the appellant Rabiul. He merely 

referred as Rabiul Islam but the appellant is Rabiul Alam. There 

are as many as 8 BDR personnel named Rabiul. P.W.654 

admitted in his cross-examination that P.W.43 did not depose in 

his 161 statement that the appellant and other accused picked up 

dead bodies on the truck. His evidence appears tutored and 

tempered.  The evidence of  P.W.423 does not inspire any 

confidence since in view of his testimony -‘ Avgiv Pickup G D‡V 

`ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq 

J.C.O 4887 †Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z 

†`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk 
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DVv‡Z †Zvive mv‡ne mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. 

From his above testimony it appears that he had his 

participation in the occurrence causing disappearance of 

evidence and as such being an accomplice his evidence can’t be 

relied on. The confession of the appellant is exculpatory in 

nature. He picked up the dead bodies on the truck under threat –

‘Bj¡l¡ m¡n a¥ma e¡ Q¡Cm a¡l¡ Bj¡clL …¢m Lla EÜa quz Bjl¡ pLm wg‡j 

m¡n …¢m VÊ¡L E¢Wu ¢cC’. Furthermore it is admitted by P.Ws. 339 

the confession recording Magistrate and 654, the investigation 

officer that the convict –appellant was taken on remand for 5/6 

days. It is apparent that the confessional statement of the 

appellant is neither voluntary nor true and it can’t be taken into 

consideration as evidence.  The confession of the appellant is a 

product of torture. Moreover, having threatened by armed BDR 

personnel he went to Darbar Hall to pick the dead bodies on the 

truck. It does not provide any sense that he caused 

disappearance of evidence to screen the offenders.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 201 of the Penal Code and trial Court having failed to 
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appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.Ws. 43 and 

423 are eye witnesses to the occurrence. Both of them adduced 

substantive evidence against the appellant to his participation in 

causing disappearance of evidence to screen the offenders. 

P.W.423 rightly identified the appellant with badge No. Their 

evidence could not be assailed or embellished by way of cross-

examination on behalf of the appellant. The confession of the 

appellant finds corroboration by the evidence of P.Ws. 43 and 

423. Mere taking on remand does not render the confession 

involuntary. The confession of the appellant appears voluntary 

and true. There is no legal bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 
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the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 

presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 
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magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Sepoy Rabiul Alam (C.S.A.193) 

stated in his confessional statement- 

 “†mLvb n‡Z weKvj 3.30 Uvi w`‡K cybivq jvB‡b wd‡i Avwm, wew¯‹U 

LvB| Abygvb 4.00 Uvi w`‡K nvwej`vi Aveyj evkvi G‡m IqvwKs Gi K_v e‡j 

jvB‡b _vKv Avwg mn †iRvDj Bmjvg, ivwRe wgqv, †mv‡nj ivbv, kvnvRvjvj, 

kvnv`Z I iweDj‡K bx‡P †h‡Z e‡j wKš‘ Avgiv cÖ‡Z¨‡KB AvZ‡¼ Gw`K Iw`K 

QzUvQzwU Kwi| ZLb nvwej`vi Aveyj evkvi Avgv‡`i g„Zz¨i fq †`Lvq Ges e‡j †h 

†Zviv cvwj‡q euvP‡Z cviwe bv| GK ch©v‡q Avgiv mKvj  bx‡P  †b‡g Avwm| 

Aveyj evkvi Avgv‡`i `ievi n‡j wb‡q hvq Ges †Rvoc~e©K A ¿̄avix ˆmwbK `vo 

Kwi‡q †i‡L Aveyj evkvi I bv‡qe my‡e`vi ‡Zvive Avgv‡`i w`‡q Awdmvi‡`i g„Z 

†`n 1wU Uªv‡K DVvq| H mgq `ievi n‡j 4wU g„Z‡`n wQj| Avwg 2wU jvk DVvB| 

Gici Avgv‡`i nvwU‡q DËi w`‡Ki cvwbi cv‡¤úi Kv‡Q wb‡q hvq †mLvb †_‡K 

fqfxwZ †`wL‡q ivwRe I †iRvDj I evkvi wg‡j 3wU Awdmv‡ii g„Z‡`n GKwU 
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wcK Av‡c DVvq| Gici evkvi I †Zvive Avgv‡`i cyKzi cv‡o wb‡q| †mLvb 

†_‡K Kv‡jv †cvlvK cov 1 Rb Awdmv‡ii jvk wcK Av‡c Avgv‡`i w`‡q †Rvi 

K‡i †Zvjv‡bv nq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.Ws. 43 and 423 provide 

direct evidence of his knowledge as to commission of offence 

of committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 43 deposed-  

‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ, 

wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 
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Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification. 
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C.S. Accused No.194 Sepoy/79975 Md. Rezaul Islam. 

Trial court charged the appellant under Sections 

302/201/34 and having found guilty of the offences under 

Section 201 of the Penal Code sentenced him imprisonment for 

7(seven) years with a fine of Tk.30,000/- in default S.I. for 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W.110 Col. Dr. Md. Abdur Razzak 

 P.W. 357 Md. Shadadot Hossain, Magistrate and  

 P.W.423 Sepoy Sheikh Rasel  

P.W.425 Lt. Col. Md. Forhad Ali and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw Subader Ramendra 

with S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. 

On 26.02.2009 at about 1.30 driver Sabuj asked him of three 

dead bodies in his ambulance and enquired what he would do. 

Two dead bodies were of civilian and one of BDR. He 

identified Sepoy Safiqul in video footage. On 25.02.009 at 

evening Nayek Subader Torab Hussain phoned Habilder 

Basher. Habilder Basher picked up Sepoy Thaimong Marmar, 

Sepoy Shahadat, Sepoy Sohel Rana, Rabiul Islam, Sepoy Rajib, 

Shah Alam, the appellant  Rezaul Islam from Barak and took 

them to Darber. They picked up in the truck 8 dead bodies 

including the dead body of DG and DDG. The above BDR 

personnel narrated the above facts in his presence to 

commanding officer Mr. Salam.  
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In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate .......... ....... .. 

.......................................................... 

 On 25.02.2009 his commanding officer was Lt. Col. 

Salam. He hailed from Barguna. His commander Lt. Col. Salam 

hailed from Pirojpur. He deposed before the I.O. on 15.08.2009. 

I.O. computer composed his statement. He made his deposition 

before the Magistrate on 15.011.2009. The accused did not 

picked up dead bodies in his presence. He denied the suggestion 

that he was arrested on 10.03.2010. He denied the suggestion 

that Lt. Col. Salam set him free. When Basher and Mokter went 

to meet with commanding officer, at that time Hafiz was the 

Subader Maj. He denied the suggestion that the accused did not 

make any statement to the commanding officer that they picked 

up dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

09.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the appellant as exhibit 605 and his 

signature 605/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken in CID on 05.07.2009 and he 

recorded his statement on 09.07.2009. There is no reference 

whether he was taken on remand. The appellant was placed 

before him at 15.00 hours and sent him to jail at 18.00 hours. 

He denied the suggestion that the appellant did not make any 

confession and that he did not certify it properly.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see the appellant 79975 Rezaul, 79963 
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Rajib, 80025 Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 

Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 Alamgir, 

78198 Ziauddin to pickup dead body on the truck. He also came 

to see J.C.O. 5552 Abu Sayed to supervise the aforesaid work. 

30109 Humayun, 37309 Afzal, 42583 Mukter were also 

supervising the work. 5279 Monoranjan told that to the east of 

Darber Hall some dead body were lying. Truck proceed to the 

East side of Darber. Afterwards he came back to Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to his 

instruction he went with them. He denied the suggestion that he 

did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot see whether the dead body was recovered at his instance. 
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He denied the suggestion that he had participation in the 

rebellion and that he concealed the dead body and that he 

deposed falsely. 

P.W. 425 Lt. Col. Md. Forhad Ali deposed that on 

25.02.2009 he was on duty in BDR hospital. At about 9.30 A.M. 

he heard terrible firing. At about 9.45 A.M. he received a call 

phone from Lt. Col. Razzaque and informed him of firing in 

Darber and that of leaving Darber. Afterwards he along with Lt. 

Col. Razzaque went to I.C.U to provide treatment. He remained 

in I.C.U till 7.00 P.M. At that time some BDR personnel with 

arms came to him and dealt roughly. Dr. Asad instructed him to 

keep his mobile silent. Ward boy Salam and the appellant 

Sepoy Rezaul joined with the rebellions and extended their co-

operation to the rebellions. At 7.00 P.M. he happened to meet 

with Lt. Col. Sadrul and Razzaque on his way to O.T. complex. 

The armed soldiers threatened them. At 2.00 hours on the night 

he and Lt. Col. Sadrul viewed from the veranda of hiding dead 

bodies by the BDR personnel near to 

mortuary..............................................  
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In cross-examination on behalf of the appellant, he stated 

that in I.C.U there was a civil doctor. He cannot say whether 

Reza had his duty in I.C.U. He joined in Peelkhana on 

04.12.2008 and he knew Reza after he joined. Reza was a 

trainer. He denied the suggestion that he deposed falsely 

implicating Reza. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.425 did not depose before him-‘ˆmwbK †iRvDj we‡ ª̀vnx‡`i 

ms‡M GKvËZv cªKvk K†i | Zv‡`i mn‡hvMxZv K‡i kã¸‡jv exactly  Avgvi 

Kv‡Q e‡j bvB|’ The appellant was arrested on 01.07.2009 and 

taken on remand for 5 days.  

The confessional statement of the appellant Md. Rezaul 

Islam (C.S.A.194) runs as under- 

““Avwg wewWAvi G wmcvnx c‡` fwZ© n‡q 13/7/08Bs Zvs n‡Z 6 gv‡mi 

†U«wbs RTC&S PÆMÖv‡g †kl K‡i 25 wW‡m¤¦i XvKvq wcjLvbv †hvM`vb 

Kwi wewWAi nvmcvZv‡j bvwm©s †Kv‡m© BTT Kivi Rb¨ ZLb 10 w`‡bi 

QywU †`q| Gici 6/1/09Bs Zvs †_‡K wewWAvi nvmcvZv‡j bvwm©s †U«wbs 

ïi“ nq| 25/2/09Bs Zvs mKvj 7.30/8.00 Uvi w`‡K wb‡P dj Bb 

K‡i B.H.M nvwej`vi †mwjg m¨vi e‡j †h Avgv‡`i AvB‡Ww›UwU nq bvB 
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†nZy `iev‡i wgjv‡evbv| †Zvgiv jvB‡b _vK| hv‡`i working  G 

WvK‡ev Zviv hv‡e| evKxiv K¬v‡mi Rb¨ cȪ —ywZ wbI| jvB‡b _vKv Ae ’̄vq 

†ejv 9.30wgt Gi w`‡K †`wL gvbyl Rb †`Šov †`Šwo ïi“ K‡i‡Q| 

wKQy¶‡bi g‡a¨ ¸wji AvIqvR ïb‡Z cvB| Avwg jvB‡bB Iqv‡ji cv‡k 

ï‡q _vwK| weKvj 4.00 NwUKvq nvwej`vi evmvi jvB‡b G‡m Avwg mn 7 

Rb‡K Working Gi Rb¨ wb‡q hvq| ZLb e‡j †h †KD cvjvBqv euvP‡Z 

cvi‡e bv| dj Bb K‡i `ievi n‡ji wfZ‡i wb‡q hvq| wfZ‡i †`wL 

bv‡qK my‡e`vi †Zvive m¨vi `vwo‡q Av‡Q Ges Avi A ¿̄avix 4 Rb `vwo‡q 

Av‡Q| wb‡P 04 R‡bi jvk c‡o Av‡Q| Avgv‡`i †Zvive m¨vi e‡j †h, 

jvk a‡i Mvox‡Z DVvI| bv DVvB‡Z PvB‡j A ¿̄ a‡i nvwej`vi evmvi 

Kvco †`q Ges †mB Kvco w`‡q a‡i (3Ubx Mvox‡Z wewWAvi Gi) DVvq| 

Gici gv‡Vi w`‡Ki cv¤ú nvD‡Ri wbKU evB‡i †_‰K 3 R‡bi jvk mv`v 

wcK Avc G DVvq| G‡ici cyKzi cvo †_‡K Kv‡jv †cvlv‡Ki GKR‡bi 

jvk 3Ubx U«v‡K DVvq| Gic‡i Avevi Avgv‡`i jvB‡b wb‡q Av‡m| iv‡Î 

nvmvcvZv‡ji ENT Ward G wQjvg| mKvj 9/10 Uvi w`‡K A_©vr 

26/2/09Bs Zvs jvB‡b Avwm| GLv‡b NygvB| Abygvb 3/4Uvi w`‡K †`wL 

jvB‡b †KD bvB| †`Š‡o wb‡P †b‡g †`wL jvB‡bi mvBW Iqv‡ji cv‡k 

†cvlvK c‡o Av‡Q Ges †jvKRb Iqvj UcKvBqv hv‡”Q| Avwg I P‡j 

†Mjvg| Avgvi †evb fwMœcwZi evmv †KivbxM‡Ä hvB| †mLvb †_‡K †Nvlbv 
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ï‡b 1/3/09Bs Zvs ¢fmM¡e¡ B¢pz 3/3/09 Cw  ¢ia−l   XywK| Gici 

jvB‡b wQjvg| c‡i MZ 01/7/09Bs Zvs wcjLvbv †_‡K †MÖdZvi K‡i|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/201/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence only under Section 201 and sentenced him 

7 (seven) years R.I. and a fine of Tk. 30,000/- in default to 

suffer 1(one) year more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The testimony 

of P.W.43 is hearsay in nature as he deposed-‘25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 

ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q| Avgvi Dcw ’̄wZ‡Z wm/I mvjvg mv‡n‡ei wbKU GB mKj wmcvnx NUbv 

¯̂xKvi K‡i ’. His above testimony of it’s hearsay in nature is 
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affirmed by his own admission in cross-examination- ‘Avmvgxiv 

Uªv‡K jvk Zz‡j †`q Z‡e Avgvi mvg‡b jvk Zy‡j †`q bvB’. He did not refer 

the Battalion and badge No. of the appellant. He merely 

referred as Rezaul Islam. There are as many as 10 BDR 

personnel named Rezaul. P.W.654 admitted in his cross-

examination that P.W.43 did not depose in his 161 statement 

that the appellant and other accused picked up dead bodies on 

the truck. His evidence appears tutored and tempered. The 

evidence of  P.W.423 does not inspire any confidence since in 

view of his testimony -‘ Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB 

Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.C.O 4887 †Zvive û‡mb 

34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K 

jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm †`b| 

jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. From his above testimony it 

appears that he had his participation in the occurrence causing 

disappearance of evidence and as such being an accomplice his 

evidence can’t be relied on. The confession of the appellant is 

exculpatory in nature. He picked up the dead bodies on the 

truck under threat –‘ Bj¡l¡ m¡n a¥ma e¡ Q¡Cm a¡l¡ Bj¡clL …¢m Lla 

EÜa quz Bjl¡ pLm wg‡j m¡n …¢m VÊ¡L E¢Wu ¢cC’. Furthermore it is 
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admitted by 654, the investigation officer that the convict –

appellant was taken on remand for 5 days. It is apparent that the 

confessional statement of the appellant is neither voluntary nor 

true and it can’t be taken into consideration as evidence. The 

confession of the appellant is a product of torture. Moreover, 

having threatened by armed BDR personnel he went to Darbar 

Hall to pick the dead bodies on the truck. It does not provide 

any sense that he caused disappearance of evidence to screen 

the offenders. The testimony of P.W.425 does not bear any 

substance. It has no relevancy to the charge under Section 201 

against the appellant. He merely deposed –‘ Avwg I.C.U †Z mÜv 7 

Uv ch©š— Ae ’̄vb Kwi| H mgq wewfbœ we‡ ª̀vnx †mbviv A ¿̄ mn Avgvi Kv‡Q Av‡m 

†KD †KD ỳt e¨envi K‡i| Wt AvQv` e‡j Avgvi †gvevBj eÜ ivL‡Z| IqvW© eq 

Qvjvg I ‰mwbK †iRvDj we‡ ª̀vnx‡`i m‡½ GKvËZv cÖKvk K‡i Zv‡`i mn‡hvMxZv 

K‡i’. He did not refer the Battalion and Badge No. of the 

appellant. His above evidence ‘we‡ ª̀vnx‡`i m‡½ GKvËZv cÖKvk K‡i 

Zv‡`i mn‡hvMxZv K‡i’ appears vague and devoid of any sense. 

P.W.654, the investigation officer admitted in his cross-

examination that P.W.425 did not depose before him –‘‰mwbK 
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†iRvDj we‡ ª̀vnx‡`i m‡½ GKvËZv cÖKvk K‡i’. His evidence appears 

tutored and tempered and it can’t be relied on.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.Ws. 43 and 

423 are eye witnesses to the occurrence. Both of them adduced 

substantive evidence against the appellant to his participation in 

causing disappearance of evidence to screen the offenders. 

P.W.423 rightly identified the appellant with badge No. Their 

evidence could not be assailed or embellished by way of cross-

examination on behalf of the appellant. The confession of the 

appellant finds corroboration by the evidence of P.Ws. 43 and 

423. Mere taking on remand does not render the confession 
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involuntary. The confession of the appellant appears voluntary 

and true. There is no legal bar to consider it as evidence.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 



 

 

10101

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 

presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Md. Rezaul Islam (C.S.A.194) 

stated in his confessional statement- 

“ weKvj 4.00 NwUKvq nvwej`vi evmvi jvB‡b G‡m Avwg mn 7 Rb‡K 

Working Gi Rb¨ wb‡q hvq| ZLb e‡j †h †KD cvjvBqv euvP‡Z cvi‡e 

bv| dj Bb K‡i `ievi n‡ji wfZ‡i wb‡q hvq| wfZ‡i †`wL bv‡qK 

my‡e`vi †Zvive m¨vi `vwo‡q Av‡Q Ges Avi A ¿̄avix 4 Rb `vwo‡q Av‡Q| 

wb‡P 04 R‡bi jvk c‡o Av‡Q| Avgv‡`i †Zvive m¨vi e‡j †h, jvk a‡i 
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Mvox‡Z DVvI| bv DVvB‡Z PvB‡j A ¿̄ a‡i nvwej`vi evmvi Kvco †`q 

Ges †mB Kvco w`‡q a‡i (3Ubx Mvox‡Z wewWAvi Gi) DVvq| Gici 

gv‡Vi w`‡Ki cv¤ú nvD‡Ri wbKU evB‡i †_‰K 3 R‡bi jvk mv`v wcK 

Avc G DVvq| G‡ici cyKzi cvo †_‡K Kv‡jv †cvlv‡Ki GKR‡bi jvk 

3Ubx U«v‡K DVvq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.357 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.Ws. 43 and 423 provide 

direct evidence of his knowledge as to commission of offence 

of committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 43 deposed-  

‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ, 
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wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 

Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 



 

 

10104

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification. 

C.S. Accused No.195 Sepoy /79963 Rajib Meah. 

Trial court charged the appellant under Sections 

302/201/34 and having found guilty of the offences under 

Section 201 of the Penal Code sentenced him imprisonment for 

7(seven) years with a fine of Tk.30,000/- in default S.I. for 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W. 333 Mohammad Moazzem Hossain, Magistrate   

 P.W.423 Sepoy Sheikh Rassel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw Subader Ramendra 

with S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. 

On 26.02.2009 at about 1.30 driver Sabuj asked him of three 

dead bodies in his ambulance and enquired what he would do. 

Two dead bodies were of civilian and one of BDR. He 

identified Sepoy Safiqul in video footage. On 25.02.009 at 

evening Nayek Subader Torab Hussain phoned Habilder 

Basher. Habilder Basher picked up Sepoy Thaimong Marmar, 

Sepoy Shahadat, Sepoy Sohel Rana, Rabiul Islam, the 

appellant Sepoy Rajib, Shah Alam, Rezaul Islam from Barak 

and took them to Darber. They picked up in the truck 8 dead 

bodies including the dead body of DG and DDG. The above 

BDR personnel narrated the above facts in his presence to 

commanding officer Mr. Salam.  
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In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate..................... 

................................................................................................... 

 On 25.02.2009 his commanding officer was Lt. Col. 

Salam. He hailed from Barguna. His commander Lt. Col. Salam 

hailed from Pirojpur. He deposed before the I.O. on 15.08.2009. 

I.O. computer composed his statement. He made his deposition 

before the Magistrate on 15.011.2009. The accused did not 

picked up dead bodies in his presence. He denied the suggestion 

that he was arrested on 10.03.2010. He denied the suggestion 

that Lt. Col. Salam set him free. When Basher and Mokter went 

to meet with commanding officer, at that time Hafiz was the 

Subader Maj. He denied the suggestion that the accused did not 

make any statement to the commanding officer that they picked 

up dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 09.07.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 
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identified the confessional statement of the appellant as exhibit 

411 and his signature 411/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.07.2009 and placed before 

him on 09.07.2009. There is no reference for how long he was 

on remand. He denied the suggestion that he did not follow the 

provisions of law in recording the confessional statement of the 

appellant.  

P.W.423 Sepoy Sheikh Rassel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, the appellant 79963 

Rajib, 80025 Marma, 80062 Sohel Rana, 80208 Shahadat, 
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80291 Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead body on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead body were lying. Truck 

proceed to the East side of Darber. Afterwards he came back to 

Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to his 

instruction he went with them. He denied the suggestion that he 

did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot see whether the dead body was recovered at his instance. 
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He denied the suggestion that he had participation in the 

rebellion and that he concealed the dead body and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.43 did not depose before him that he saw the appellant 

to pick up dead bodies on the truck. He denied the suggestion 

that he obtained the confession of the appellant under coercion.  

The confessional statement of the appellant Sepoy Rajib 

Meah (C.S.A.195) runs as under- 

“A¡¢j 2007 p¡−m ¢œn¡−ml eSl¦m ¢X¢NË L−mS ®b−L HCQ, Hp, ¢p f¡n 

L−l 2008 p¡−ml S¤m¡C j¡−pl 13 a¡¢lM ¢h ¢X A¡−l ¢pf¡q£ f−c 

−k¡Nc¡e L¢lz Q–NË¡−jl h¡Ca¥m C‹−a ®j±¢mL fÐ¢nrZ ¢eu¡ 

25/12/2008 p¡−m ¢fmM¡e¡u ¢h ¢X A¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡pÑ Ll¡l 

SeÉ f¡W¡uz 27/12/08 a¡¢lM q−a 10 ¢ce R¤¢V−a b¡¢Lu¡ 6/1/09 a¡¢lM 

A¡h¡l ®k¡Nc¡e L¢lz A¡j¡l ®j¡h¡Cm eðl 01741324720z A¡j¡l A¡C 

¢X, L¡XÑ e¡Cz A¡jl¡ ea¥e ®k¡Nc¡e Ll¡u HM¡−e¡ A¡C, ¢X L¡XÑ qu e¡Cz 

Na 24/02/09 a¡¢lM ¢h ¢X A¡l pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l 

fÉ¡−l−X A¡¢j ¢Rm¡j e¡z 24/02/09 a¡¢lM l¡a q−a 25/02/09 ®i¡l 6 

(Ru) V¡ fkÑ¿¹ A¡¢j q¡pf¡a¡m N¡−XÑ ¢XE¢V L−l ¢eS hÉ¡l¡−L H−p ¢hnÐ¡j 
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Ll−a b¡¢Lz Na 25/02/09 a¡¢lM hÉ¡l¡−L AhÙÛ¡e L¡−m pL¡m 9.30 

O¢VL¡l ¢c−L clh¡l q−mll ¢c−L 2/3 ¢V …¢ml në f¡Cz  A¡¢j ¢fmM¡e¡l 

Qa¥¢cÑ−L …¢ml në ö−e ®gÓ¡−l ö−u b¡¢Lz pL¡m 10 V¡l ¢c−L …¢ml në 

¢LR¤V¡ Lj j−e qJu¡u ¢el¡fc S¡uN¡ ¢q−p−h 1030 ¢j¢e−pVl ¢c−L 

q¡pf¡a¡−ml ¢c−L k¡Ju¡l pju j¡C−L öe−a f¡C ®k, A¡¢jÑ HÉ¡V¡L 

Ll−R, ph¡C ®N−V AhÙÛ¡e ®ee, …¢m ®hn£ MlQ Ll−he¡z A¡¢j aMe 36 

l¡C−gm hÉ¡V¡¢mu¡e Hl NË¡E−ä j¤−M¡n fs¡  AÙ» q¡−a ¢h ¢X A¡l 

pcpÉ−cl …¢m Ll−a ®c¢Mz A¡¢j aMe q¡pf¡a¡−ml Hj A¡C l¦−j ¢h¢ôw 

Hl e£−Q f§hÑ f¡nÄÑ HL¡ HL¡ AhÙÛ¡e Ll−a b¡¢Lz ®hm¡ Ae¤j¡e 1.00V¡l 

pju °p¢eL ®j−p M¡h¡l ®M−a H−p 15/20 Se ¢h ¢X A¡l pcpÉ−L M¡h¡l 

®M−a ®c¢M k¡l j−dÉ A¿¹ax 8/10 S−el L¡−R A¡¢j AÙ» ®cM−a f¡Cz 

M¡h¡l ®M−u A¡¢j A¡j¡l ¢hR¡e¡u H−p f¤el¡u ¢hnÐ¡j ¢e−a b¡¢Lz ®hm¡ 

Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡−pÑ 

fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L 

A¡uz  A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ 

j−a¡ A¡¢j,  ¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm 

Cpm¡j, −p¡−qm l¡e¡ Hhw °buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ 

q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ ®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l 

q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L 

¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ f−l 
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e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l HLV¤ 

c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u ¢Qe−a 

f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll Lb¡j−a¡ 

A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 3¢V 

m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J 

HL¢V ¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n 

¢fLA¡−f E¢W−u ®cCz A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£, 

q¡¢hmc¡l h¡n¡l e¡−uL ®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 10/12Se ¢h ¢X A¡l 

pcpÉ m¡n …−m¡ d−l N¡s£−a E¢W−u  ®cCz A¡j¡−cl−L j¡N¢l−hl fl 

q¡¢hmc¡l h¡n¡l J e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ m¡C−e ¢e−u A¡−pz A¡¢j 

hÉ¡l¡L q−a q¡pf¡a¡−ml Hj A¡C l¦−jl ¢h¢ôw−ul 3u am¡u l¡¢œ k¡fe 

L¢lz a¡lfl 26/02/09 pL¡m 6V¡u m¡C−e ¢N−u AhÙÛ¡e Ll−a  b¡¢Lz 

¢hL¡m 3.00 V¡l ¢c−L j¡C−L ®O¡oe¡ ö¢e ¢fmM¡e¡l  3 ¢Lx ¢jV¡−ll j−dÉ 

®m¡L e¡ b¡L¡l SeÉz H ®O¡oe¡ ö−e ®hm¡ 3.30 ¢j¢e−Vl ¢c−L Ju¡m 

Vf¢L−u ®nJl¡ h¡S¡l  A¡j¡l g¥g¡−a¡ i¡C nÉ¡j−ml h¡p¡u k¡Cz I h¡p¡u 

b¡L¡ AhÙÛ¡u ¢V ¢i−a öe−a f¡C ®k, phL ¢h, ¢X, Bl pcpÉ−L ¢eLVaj 

hÉ¡V¡¢mu−e ®k¡Nc¡e Ll−a q−hz HC ®O¡oe¡ ö−e A¡¢j 1/3/09 a¡¢lM 

¢fmM¡e¡u ®k¡Nc¡−el SeÉ A¡p−m 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ia−l Y¤L¡uz 

flha£Ñ−a A¡¢j  a¡¢l−M ¢fmM¡e¡ ®b−L ¢p, A¡C, ¢X, La«ÑL ®NËga¡l qCz 

HC A¡j¡l Sh¡eh¢¾cz” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/201/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence only under Section 201 and sentenced him 

7 (seven) years R.I. and a fine of Tk. 30,000/- in default to 

suffer 1(one) year more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The testimony 

of P.W.43 is hearsay in nature as he deposed-‘25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 

ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q| Avgvi Dcw ’̄wZ‡Z wm/I mvjvg mv‡n‡ei wbKU GB mKj wmcvnx NUbv 

¯̂xKvi K‡i ’. His above testimony of it’s hearsay in nature is 

affirmed by his own admission in cross-examination- ‘Avmvgxiv 

Uªv‡K jvk Zz‡j †`q Z‡e Avgvi mvg‡b jvk Zy‡j †`q bvB’. He did not refer 



 

 

10113

the Battalion and badge No. of the appellant. He merely 

referred as Sepoy Rajib. P.W.654 admitted in his cross-

examination that P.W.43 did not depose in his 161 statement 

that the appellant and other accused picked up dead bodies on 

the truck. His evidence appears tutored and tempered.  The 

evidence of  P.W.423 does not inspire any confidence since in 

view of his testimony -‘ Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB 

Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.C.O 4887 †Zvive û‡mb 

34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K 

jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm †`b| 

jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. From his above testimony it 

appears that he had his participation in the occurrence causing 

disappearance of evidence and as such being an accomplice his 

evidence can’t be relied on. It is admitted by 654, the 

investigation officer that the convict–appellant was taken on 

remand for 5 days. It is apparent that the confessional statement 

of the appellant neither voluntary nor true and it can’t be taken 

into consideration as evidence.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 
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Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.Ws. 43 and 

423 are eye witnesses to the occurrence. Both of them adduced 

substantive evidence against the appellant to his participation in 

causing disappearance of evidence to screen the offenders. 

P.W.423 rightly identified the appellant with badge No. Their 

evidence could not be assailed or embellished by way of cross-

examination on behalf of the appellant. The confession of the 

appellant finds corroboration by the evidence of P.Ws. 43 and 

423. Mere taking on remand does not render the confession 

involuntary. The confession of the appellant appears voluntary, 

true and inculpatory in nature. There is no legal bar to consider 

it as evidence.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 
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presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Sepoy Rajib Meah (C.S.A.195) 

stated in his confessional statement- 

“®hm¡ Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V 

®L¡−pÑ fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L 

A¡uz  A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ j−a¡ A¡¢j,  

¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm Cpm¡j, −p¡−qm l¡e¡ Hhw 

°buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ 

®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  

clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L ¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l 

®a¡l¡h pÉ¡l Hhw HLV¤ f−l e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L 
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®c¢M j−’l HLV¤ c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ 

b¡L¡u ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll 

Lb¡j−a¡ A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 

3¢V m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J HL¢V 

¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n ¢fLA¡−f E¢W−u 

®cCz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.333 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.Ws. 43 and 423 provide 

direct evidence of his knowledge of the commission of offence 

of committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 43 deposed-  
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‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ, 

wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 

Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 
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with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification. 

C.S. Accused No.197 Sepoy /80025 Thai Aung 

Marma. 

Trial court charged the appellant under Sections 

302/201/149/34 and having found guilty of the offences under 

Section 201 of the Penal Code sentenced him imprisonment for 

7(seven) years with a fine of Tk.30,000/- in default S.I. for 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W. 335 Md. Shahadot Hossain, Magistrate   

 P.W.423 Sepoy Sheikh Rasel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statement of co-accused – 

 Rajib Meah (C.S.A.195) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw Subader Ramendra 

with S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. 

On 26.02.2009 at about 1.30 driver Sabuj asked him of three 

dead bodies in his ambulance and enquired what he would do. 

Two dead bodies were of civilian and one of BDR. He 

identified Sepoy Safiqul in video footage. On 25.02.009 at 

evening Naik Subader Torab Hussain phoned Habilder Basher. 

Habilder Basher picked up the appellant Sepoy Thai  Aung 

Marma, Sepoy Shahadat, Sepoy Sohel Rana, Rabiul Islam, 

Sepoy Rajib, Shah Alam, Rezaul Islam from Barak and took 
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them to Darber. They picked up in the truck 8 dead bodies 

including the dead bodies of DG and DDG. The above BDR 

personnel narrated the above facts in his presence to 

commanding officer Mr. Salam.  

In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate...................... On 

26.02.2009 at about 5.30 he left Peelkhana. He cannot say 

whether Moslemuddin was there at that time. On 25.02.2009 

his commanding officer was Lt. Col. Salam. He hailed from 

Barguna. His commander Lt. Col. Salam hailed from Pirojpur. 

He deposed before the I.O. on 15.08.2009. I.O. computer 

composed his statement. He made his deposition before the 

Magistrate on 15.011.2009. The accused did not picked up dead 

bodies in his presence. He denied the suggestion that he was 

arrested on 10.03.2010. He denied the suggestion that Lt. Col. 

Salam set him free. When Basher and Mokter went to meet 

with commanding officer, at that time Hafiz was the Subader 

Maj. He denied the suggestion that the accused did not make 

any statement to the commanding officer that they picked up 
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dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

 P.W.335 Md. Shahadat Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

16.09.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 459 and his 

signature 459/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 10.09.2009 and placed before 

him on 16.09.2009 from CID. The appellant was taken on 

remand. He was aged 18 years. There is no reference of 

physical torture in column 6. He denied the suggestion that he 

did not provide the appellant sufficient time for reflection and 

that his statement was taken in presence of RAB and that the 

appellant did not make any confession.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 



 

 

10123

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead bodies. Seeing the dead bodies he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead bodies. He came to see 79975 Rezaul, 79963 Rajib, the 

appellant 80025 Marma, 80062 Sohel Rana, 80208 Shahadat, 

80291 Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead body on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead bodies were lying. Truck 

proceed to the East side of Darber. Afterwards he came back to 

Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 
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shelter on 2nd floor of the Barak and for taking meal he got down 

on the ground floor. Subeder Hasim Uddin called him. He did 

not run away. Hasim Uddin was the ward master of hospital. 

Hasim Uddin asked him to go with them and according to his 

instruction he went with them. He denied the suggestion that he 

did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot say whether the dead bodies was recovered at his 

instance. He denied the suggestion that he had participation in 

the rebellion and that he concealed the dead bodies and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.43 did not depose before him that the appellant lifted 

dead bodies on the truck. The appellant was arrested on 

11.11.2009 and taken on remand for 4 days. He denied the 

suggestion that the confession of the appellant was obtained 

under coercion.  

The confessional statement of the appellant Thai Aung 

Marma (C.S.A.197) runs as under- 
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“Avwg weMZ 13/7/08 Bs Zvwi‡L LvMovQwo †Rjvq BDR Gi wmcvnx 

c‡` †hvM`vb K‡i PÆMªvg evBZzj B¾Z †Uwbs mgvß K‡i 25/12/08 Bs 

Zvwi‡L wewUwU †UªW †Uªwbs Kivi Rb¨ BDR m`i `ßi wcjLvbvi 

nvmcvZv‡j cÖwk¶‡bi Rb¨ Avwm| 24/2/09 Bs Zvwi‡L Avwg MI iæ‡g 

wWDwU Kwi| 25/2/09 Bs Zvwi‡L BDR nvmcvZv‡ji ˆmwbK jvBb 

e¨viv‡K wbR nj N‡i _vKvi mgq Abygvb mv‡o 9 Uvi w`‡K `ievi n‡ji 

w`K n‡Z e¨vcK †Mvjv¸wji kã ïwb| f‡q Avgiv K‡qKRb ev_iæ‡gi 

cv‡k e‡m _vwK| H w`b weKvj 4.00 Uvi w`‡K nvwej`vi Aveyj evmvi 

Avgv‡`i njN‡i G‡m e‡j ÔÔ K‡qKRb Avgvi mv‡Z AvmÓ| Avgiv 

†Kv_vq hve I †Kb hve wR‡Ám Ki‡j †m D‡ËwRZ n‡q Avgv‡`i 

MvwjMvjvR K‡i ¸wj Kivq ûgwK †`q| Gici Avwg mn wmcvnx †iRvDj, 

†mv‡nj ivbv, iweDj, kvnRvjvj, ivwRe I kvnv`Z †nv‡mb nvwej`vi 

evmv‡ii mv‡_ `ievi n‡j hvB| ILv‡b n‡ji wfZ‡i 4 R‡bi jvk †`L‡Z 

cvB| bv‡qe my‡e`vi †Zvqve Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k jvk¸wj 

`ievi n‡ji mvg‡b ùvov‡bv 1Uv Uªv‡K Zz‡j †`B| Gici Avgiv cvwbi 

cv‡¤úi ILv‡b wM‡q 3Rb †mbv Awdmv‡ii jvk †`L‡Z cvB| I jvk¸‡jv 

I †Zvqve I †gv³v‡ii wb‡ ©̀‡k GKUv wcK Avc f¨v‡b Zz‡j †`B| 

ciZx©‡Z Avgv‡`i cyKzo cv‡o wb‡q †M‡j ILv‡b 1 R‡bi jvk †`L‡Z 
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cvB| H jvkUvI `ievi n‡ji mvg‡b _vKv UªvKUvq Zz‡j †`B| Gici 

nvwej`vi evkvi Avgv‡`i e¨viv‡Ki mvg‡b wb‡q Av‡m| ILvb †_‡K Avwg 

nvmcvZv‡ji †gwW‡Kj Iqv‡W©i D e−‡K P‡j hvB| 26/2/09 Bs ZvwiL 

ch©šÍ Ae ’̄vb Kwi| H w`b ỳcyi 2Uvi ci †gm wewìs Gi cvk w`‡q †`qvj 

UcwK‡q gwZwS‡j P‡j hvB| miKvix †Nvlbv ï‡b 1/3/09 Bs BDR `ßi 

wcjLvbvq Avwm| GB Avgvi e³e¨|” 

The confessional statement of co-accused Sepoy Rajib 

Meah (C.S.A.195) runs as under- 

“A¡¢j 2007 p¡−m ¢œn¡−ml eSl¦m ¢X¢NË L−mS ®b−L HCQ, Hp, ¢p f¡n 

L−l 2008 p¡−ml S¤m¡C j¡−pl 13 a¡¢lM ¢h ¢X A¡−l ¢pf¡q£ f−c 

−k¡Nc¡e L¢lz Q–NË¡−jl h¡Ca¥m C‹−a ®j±¢mL fÐ¢nrZ ¢eu¡ 

25/12/2008 p¡−m ¢fmM¡e¡u ¢h ¢X A¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡pÑ Ll¡l 

SeÉ f¡W¡uz 27/12/08 a¡¢lM q−a 10 ¢ce R¤¢V−a b¡¢Lu¡ 6/1/09 a¡¢lM 

A¡h¡l ®k¡Nc¡e L¢lz A¡j¡l ®j¡h¡Cm eðl 01741324720z A¡j¡l A¡C 

¢X, L¡XÑ e¡Cz A¡jl¡ ea¥e ®k¡Nc¡e Ll¡u HM¡−e¡ A¡C, ¢X L¡XÑ qu e¡Cz 

Na 24/02/09 a¡¢lM ¢h ¢X A¡l pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l 

fÉ¡−l−X A¡¢j ¢Rm¡j e¡z 24/02/09 a¡¢lM l¡a q−a 25/02/09 ®i¡l 6 

(Ru) V¡ fkÑ¿¹ A¡¢j q¡pf¡a¡m N¡−XÑ ¢XE¢V L−l ¢eS hÉ¡l¡−L H−p ¢hnÐ¡j 

Ll−a b¡¢Lz Na 25/02/09 a¡¢lM hÉ¡l¡−L AhÙÛ¡e L¡−m pL¡m 9.30 
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O¢VL¡l ¢c−L clh¡l q−mll ¢c−L 2/3 ¢V …¢ml në f¡Cz  A¡¢j ¢fmM¡e¡l 

Qa¥¢cÑ−L …¢ml në ö−e ®gÓ¡−l ö−u b¡¢Lz pL¡m 10 V¡l ¢c−L …¢ml në 

¢LR¤V¡ Lj j−e qJu¡u ¢el¡fc S¡uN¡ ¢q−p−h 1030 ¢j¢e−pVl ¢c−L 

q¡pf¡a¡−ml ¢c−L k¡Ju¡l pju j¡C−L öe−a f¡C ®k, A¡¢jÑ HÉ¡V¡L 

Ll−R, ph¡C ®N−V AhÙÛ¡e ®ee, …¢m ®hn£ MlQ Ll−he¡z A¡¢j aMe 36 

l¡C−gm hÉ¡V¡¢mu¡e Hl NË¡E−ä j¤−M¡n fs¡  AÙ» q¡−a ¢h ¢X A¡l 

pcpÉ−cl …¢m Ll−a ®c¢Mz A¡¢j aMe q¡pf¡a¡−ml Hj A¡C l¦−j ¢h¢ôw 

Hl e£−Q f§hÑ f¡nÄÑ HL¡ HL¡ AhÙÛ¡e Ll−a b¡¢Lz ®hm¡ Ae¤j¡e 1.00V¡l 

pju °p¢eL ®j−p M¡h¡l ®M−a H−p 15/20 Se ¢h ¢X A¡l pcpÉ−L M¡h¡l 

®M−a ®c¢M k¡l j−dÉ A¿¹ax 8/10 S−el L¡−R A¡¢j AÙ» ®cM−a f¡Cz 

M¡h¡l ®M−u A¡¢j A¡j¡l ¢hR¡e¡u H−p f¤el¡u ¢hnÐ¡j ¢e−a b¡¢Lz ®hm¡ 

Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡−pÑ 

fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L 

A¡uz  A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ 

j−a¡ A¡¢j,  ¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm 

Cpm¡j, −p¡−qm l¡e¡ Hhw °buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ 

q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ ®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l 

q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl 

®L ¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ 

f−l e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l 
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HLV¤ c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u 

¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll 

Lb¡j−a¡ A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n 

−b−L 3¢V m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 

3V¢e VÊ¡L J HL¢V ¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 

3¢V m¡n ¢fLA¡−f E¢W−u ®cCz A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l 

®a¡l¡h A¡m£, q¡¢hmc¡l h¡n¡l e¡−uL ®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 

10/12Se ¢h ¢X A¡l pcpÉ m¡n …−m¡ d−l N¡s£−a E¢W−u  ®cCz 

A¡j¡−cl−L j¡N¢l−hl fl q¡¢hmc¡l h¡n¡l J e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ 

m¡C−e ¢e−u A¡−pz A¡¢j hÉ¡l¡L q−a q¡pf¡a¡−ml Hj A¡C l¦−jl 

¢h¢ôw−ul 3u am¡u l¡¢œ k¡fe L¢lz a¡lfl 26/02/09 pL¡m 6V¡u 

m¡C−e ¢N−u AhÙÛ¡e Ll−a  b¡¢Lz ¢hL¡m 3.00 V¡l ¢c−L j¡C−L ®O¡oe¡ 

ö¢e ¢fmM¡e¡l  3 ¢Lx ¢jV¡−ll j−dÉ ®m¡L e¡ b¡L¡l SeÉz H ®O¡oe¡ ö−e 

®hm¡ 3.30 ¢j¢e−Vl ¢c−L Ju¡m Vf¢L−u ®nJl¡ h¡S¡l  A¡j¡l g¥g¡−a¡ 

i¡C nÉ¡j−ml h¡p¡u k¡Cz I h¡p¡u b¡L¡ AhÙÛ¡u ¢V ¢i−a öe−a f¡C ®k, 

phL ¢h, ¢X, Bl pcpÉ−L ¢eLVaj hÉ¡V¡¢mu−e ®k¡Nc¡e Ll−a q−hz HC 

®O¡oe¡ ö−e A¡¢j 1/3/09 a¡¢lM ¢fmM¡e¡u ®k¡Nc¡−el SeÉ A¡p−m 

3/3/09 a¡¢lM ¢fmM¡e¡l ¢ia−l Y¤L¡uz flha£Ñ−a A¡¢j  a¡¢l−M ¢fmM¡e¡ 

®b−L ¢p, A¡C, ¢X, La«ÑL ®NËga¡l qCz HC A¡j¡l Sh¡eh¢¾cz” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/201/149/34 of the Penal Code and 

trial Court in consideration of the evidence on record found him 

guilty of the offence only under Section 201 and sentenced him 

7 (seven) years R.I. and a fine of Tk. 30,000/- in default to 

suffer 1(one) year more. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The testimony 

of P.W.43 is hearsay in nature as he deposed-‘25-2-09 Zvwi‡L 

we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  nvwej`vi evkvi‡K| evkvi 

ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ wmcvnx †mv‡nj ivbv, 

iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj Bmjvg‡K wb‡q `ievi n‡j 

hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, wWwWwR mn 8 Uv g„Z‡`n Uªv‡K 

DwV‡q †`q| Avgvi Dcw ’̄wZ‡Z wm/I mvjvg mv‡n‡ei wbKU GB mKj wmcvnx NUbv 

¯̂xKvi K‡i ’. His above testimony of it’s hearsay in nature is 

affirmed by his own admission in cross-examination- ‘Avmvgxiv 

Uªv‡K jvk Zz‡j †`q Z‡e Avgvi mvg‡b jvk Zy‡j †`q bvB’. He did not refer 
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the Battalion and badge No. of the appellant. He merely 

referred as Thoi Aung Marmar. P.W.654 admitted in his cross-

examination that P.W.43 did not depose in his 161 statement 

that the appellant and other accused picked up dead bodies on 

the truck. His evidence appears tutored and tempered.  The 

evidence of  P.W.423 does not inspire any confidence since in 

view of his testimony -‘ Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB 

Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.C.O 4887 †Zvive û‡mb 

34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K 

jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm †`b| 

jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. From his above testimony it 

appears that he had his participation in the occurrence causing 

disappearance of evidence and as such being an accomplice his 

evidence can’t be relied on. It is admitted by 654, the 

investigation officer that the convict–appellant was taken on 

remand for 4 days. It is apparent that the confessional statement 

of the appellant neither voluntary nor true and it can’t be taken 

into consideration as evidence.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 
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Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.Ws. 43 and 

423 are eye witnesses to the occurrence. Both of them adduced 

substantive evidence against the appellant to his participation in 

causing disappearance of evidence to screen the offenders. 

P.W.423 rightly identified the appellant with badge No. Their 

evidence could not be assailed or embellished by way of cross-

examination on behalf of the appellant. The confession of the 

appellant finds corroboration by the evidence of P.Ws. 43 and 

423. Mere taking on remand does not render the confession 

involuntary. The confession of the appellant appears voluntary, 

true and inculpatory in nature. There is no legal bar to consider 

it as evidence.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant and that of the co-accused.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 
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presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Thai Aung Marma (C.S.A.197) 

stated in his confessional statement- 

 “H w`b weKvj 4.00 Uvi w`‡K nvwej`vi Aveyj evmvi Avgv‡`i njN‡i 

G‡m e‡j ÔÔ K‡qKRb Avgvi mv‡Z AvmÓ| Avgiv †Kv_vq hve I †Kb hve wR‡Ám 

Ki‡j †m D‡ËwRZ n‡q Avgv‡`i MvwjMvjvR K‡i ¸wj Kivq ûgwK †`q| Gici 

Avwg mn wmcvnx †iRvDj, †mv‡nj ivbv, iweDj, kvnRvjvj, ivwRe I kvnv`Z 

†nv‡mb nvwej`vi evmv‡ii mv‡_ `ievi n‡j hvB| ILv‡b n‡ji wfZ‡i 4 R‡bi 

jvk †`L‡Z cvB| bv‡qe my‡e`vi †Zvqve Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k 

jvk¸wj `ievi n‡ji mvg‡b ùvov‡bv 1Uv Uªv‡K Zz‡j †`B|” 
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No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.335 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Rajib Meah (C.S.A.195) stated in his 

confessional statement- 

 “®hm¡ Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V 

®L¡−pÑ fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L A¡uz  

A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ j−a¡ A¡¢j,  

¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm Cpm¡j, −p¡−qm l¡e¡ Hhw 

°buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ 

®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  

clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L ¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l 

®a¡l¡h pÉ¡l Hhw HLV¤ f−l e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L 

®c¢M j−’l HLV¤ c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ 

b¡L¡u ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll 

Lb¡j−a¡ A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 

3¢V m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J 

HL¢V ¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n ¢fLA¡−f 

E¢W−u ®cCz A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£, q¡¢hmc¡l h¡n¡l 
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e¡−uL ®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 10/12Se ¢h ¢X A¡l pcpÉ m¡n …−m¡ d−l 

N¡s£−a E¢W−u  ®cCz” 

The confessional statement of the co-accused finds 

corroboration by oral evidence of P.Ws. 43 and 423 and it bears 

evidentiary value in view of section 30 of the Evidence Act.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.Ws. 43 and 423 provide 

direct evidence of his knowledge of the commission of offence 

of committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 43 deposed-  

‘25-2-09 Zvwi‡L we‡K‡j bv‡qK my‡e`vi †Zvive û‡mb †dvb K‡i  

nvwej`vi evkvi‡K| evkvi ˆmwbK jvBb‡K wmcvnx ˆ_gs gvigvi, wmcvnx kvnv`vZ, 

wmcvnx †mv‡nj ivbv, iweDj Bmjvg, wmcvnx ivwRe, kvnAvjg, †iRvDj 

Bmjvg‡K wb‡q `ievi n‡j hvb| `ievi n‡ji wfZ‡i I evB‡i †_‡K wWwR, 

wWwWwR mn 8 Uv g„Z‡`n Uªv‡K DwV‡q †`q|’ 

P.W. 423 deposed-  
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‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification. 

C.S. Accused No.786 Jharuder/10094 Md. Ibrahim.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 
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under Section 201 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 1(one) year in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.423 Sepoy Sheikh Rasel 

P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 
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in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead bodies. Seeing the dead bodies he became ill 

and took seat thereon. The appellant Sweeper Ibrahim 10094 

went to load the dead bodies.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peekhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to instruction of 

Hasem Uddin he went with them. He denied the suggestion that 

he did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot see whether the dead bodies were recovered at his 

instance. He denied the suggestion that he had participation in 

the rebellion and that he concealed the dead bodies and that he 

deposed falsely. 
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 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

24.05.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 538 and his 

signature 538/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was on remand for 10 days. He appraised him 

everything. He denied the suggestion that the statement of the 

appellant is not a confession and that he did not certify it 

properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.423 deposed before him that Hashem Uddin called the 

appellant and Habib and asked them to go with. He cited 

Hashim Uddin as witness in C.S. P.W.423 deposed before him 

against Naik Asaduzzaman. Asaduzzman was not sent up in 

C.S. Hashem Uddin made 161 and 164 statement on 

08.11.2009. He denied the suggestion that Hashem Uddin did 

not refer the badge No. of the appellant in his 164 statements.  
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The confession of the appellant Jaruder Md. Ibrahim 

(C.S.A.786), runs as under- 

“Avwg wewWAvi nvmcvZv‡j Svo–̀ vi wnmv‡e PvKzix wKi| Ab¨vb¨ w`‡bi 

g‡Zv 25/2/09 Bs Zvwi‡L mKv‡j nvmcvZv‡j Avwm Ges 3q Zjv cy‡iv 

cwi¯‹vi Kwi| gqjv †d‡j †Kw›U‡b bv Í̄v Ki‡Z hvB| †Kw›U‡b bv Í̄v bv 

†c‡q 1 bs †MB‡Ui evB‡i wM‡q bv Í̄v Kwi| bv Í̄v Kiv Ae ’̄vqB wcjLvbvi 

wfZ‡i †Mvjv¸wji kã kyb‡Z cvB Ges †jvKRb‡K †`Šov‡`Šwo Ki‡Z 

†`wL| Avwg ZLb Avgvi evmvq P‡j hvB| mKvj 6.30 Uvi w`‡K 1 bs 

†MB‡Ui w`‡K Avwg Ges c‡KU ‡MBU w`‡q wfZ‡i XzwK| wfZ‡i Xz‡K 

IqvW© gvóvi nv‡mg, wmcvnx †kL iv‡mj‡K  A ¿̄ nv‡Z `vwo‡Z _vK‡Z 

†`wL|  †kL iv‡mj Avgv‡K ¸wj Kivi fq †`wL‡q Kv‡QB `vwo‡q _vKv 

GKwU wcK Av‡c DwV| Zvici wcK Av‡c K‡i Avwg †kL iv‡mj, Svo–̀ vi 

nvwKg `ievi n‡j hvB| wM‡q †`wL gy‡Lvk avix K‡qKRb jvk Uªv‡K 

Zzj‡Q| Avwg bv‡qe  my‡e`vi †Zvive Avjx, g‡bviÄb  nv: evkvi GB 3 

Rb‡K wPb‡Z cvwi|  Avgiv 3 Rb wcK Avc †_‡K bvgvi ci  my‡e`vi 

†Zvive Avjx, g‡bviÄb, nv: evkvi, Avgv‡`i jvk Mvox‡Z Zzj‡Z e‡j| 

Avgiv 2/3 wU jvk DVvB| Zvici myBwgs cy‡ji wbKU w`‡q c‡KU †MBU 

w`‡q evB‡i P‡j hvB Ges evmvq Ae ’̄vb Kwi| c‡i miKvix ‡Nvlbv ï‡b 

Avevi wcjLvbvq Kv‡R †hvM`vb Kwi| `xN©w`b 1 eQi 2/3 gvm ci 

Avgv‡K ‡Mªßvi K‡i| GB Avgvi Revbew›`|” 
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/201/149/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

201 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 7 (seven) years R.I. and a fine of 

TK=30,000/- in default to suffer R.I. for further 1 (one) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 

commission of offence of murder in Peelkhana. The testimony 

of P.W. 423 appears vague and unspecified. From his evidence 

it appears that he was an accomplice and it does not inspire any 

confidence. He admitted -‘Avgiv Pickup G D‡V `ievi n‡ji mvg‡b 

hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.C.O 4887 †Zvive 

û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K 

Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm 

†`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. From his above 

testimony it appears that he had his participation in the 
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occurrence causing disappearance of evidence and as such 

being an accomplice his evidence can’t be relied on. The 

confession of the appellant- ‘mKvj 6.30 Uvi w`‡K 1 bs †MB‡Ui w`‡K 

Avwg Ges c‡KU ‡MBU w`‡q wfZ‡i XzwK| wfZ‡i Xz‡K IqvW© gvóvi nv‡mg, wmcvnx 

†kL iv‡mj‡K  A ¿̄ nv‡Z `vwo‡Z _vK‡Z †`wL|  †kL iv‡mj Avgv‡K ¸wj Kivi 

fq †`wL‡q Kv‡QB `vwo‡q _vKv GKwU wcK Av‡c DwV| Zvici wcK Av‡c K‡i 

Avwg †kL iv‡mj, Svo–̀ vi nvwKg `ievi n‡j hvB| wM‡q †`wL gy‡Lvk avix 

K‡qKRb jvk Uªv‡K Zzj‡Q| Avwg bv‡qe  my‡e`vi †Zvive Avjx, g‡bviÄb  nv: 

evkvi GB 3 Rb‡K wPb‡Z cvwi|  Avgiv 3 Rb wcK Avc †_‡K bvgvi ci  

my‡e`vi †Zvive Avjx, g‡bviÄb, nv: evkvi, Avgv‡`i jvk Mvox‡Z Zzj‡Z e‡j| 

Avgiv 2/3 wU jvk DVvB’ appears exculpatory in nature. He was 

forced to pick up the dead bodies. P.W. 349 the confession 

recording Magistrate admitted that the appellant was taken on 

remand for 10(ten) days. It is apparent that his confession is no 

more but a product of torture. P.W. 349, the confession 

recording Magistrate also failed to certify to it’s voluntariness. 

The confession not being true and voluntary, it can’t be taken in 

to consideration as evidence.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 
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Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.W. 423 is the 

eye witness to the occurrence of causing disappearance of dead 

bodies by the convict-appellant. He identified the appellant 

properly with his badge No. His evidence could not be assailed 

or embellished by way of cross-examination on behalf of the 

appellant and it appears reliable, credible and trustworthy. The 

convict/appellant was fully aware of the commission of murder 

of army officers whose dead bodies he caused to disappear. The 

confession of the appellant appears inculpatory. Although he 

was taken on remand but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W. 349, the confession recording Magistrate 

rightly certified it as voluntary. The confession of the appellant 
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being voluntary and true, it can be taken in to consideration as 

evidence to support the impugned order of conviction and 

sentence to the appellant.    

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 
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From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 

presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Jaruder Md. Ibrahim (C.S.A.786) 

stated in his confessional statement- 

“  †kL iv‡mj Avgv‡K ¸wj Kivi fq †`wL‡q Kv‡QB `vwo‡q _vKv GKwU 

wcK Av‡c DwV| Zvici wcK Av‡c K‡i Avwg †kL iv‡mj, Svo–̀ vi nvwKg 

`ievi n‡j hvB| wM‡q †`wL gy‡Lvk avix K‡qKRb jvk Uªv‡K Zzj‡Q| 

Avwg bv‡qe  my‡e`vi †Zvive Avjx, g‡bviÄb  nv: evkvi GB 3 Rb‡K 

wPb‡Z cvwi|  Avgiv 3 Rb wcK Avc †_‡K bvgvi ci my‡e`vi †Zvive 
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Avjx, g‡bviÄb, nv: evkvi, Avgv‡`i jvk Mvox‡Z Zzj‡Z e‡j| Avgiv 

2/3 wU jvk DVvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.W. 423 provides direct 

evidence of his knowledge of the commission of offence of 

committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 
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mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal and Jail Appeal filed on behalf of 

the convict/appellant is accordingly dismissed with 

modification.  

C.S. Accused No.787 Jharuder/3088 Md. Abdul 

Hakim.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 201 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 
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default S.I. for 1(one) year in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.423 Sepoy Sheikh Rasel 

P.W.339 Ferdous Ara, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 
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him to pickup dead bodies. Seeing the dead bodies he became ill 

and took seat thereon. Sweeper Ibrahim 10094 and 3088 went to 

land the dead body. He came to see 79975 Rezaul, 79963 Rajib, 

80025 Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 

Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 Alamgir, 

78198 Ziauddin to pick up dead bodies on the truck. He also 

came to see J.C.O. 5552 Abu Sayed to supervise the aforesaid 

work. 30109 Humayun, 37309 Afzal, 42583 Mukter were also 

supervising the work. 5279 Monoranjan told that to the east of 

Darber Hall some dead bodies were lying. Truck proceed to the 

East side of Darber. Afterwards he came back to Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peelkhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the floor. Subeder Hasim Uddin called him. He did not run 

away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to instruction of 

Hasem Uddin he went with them. He denied the suggestion that 
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he did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot saw whether the dead bodies were recovered at his 

instance. He denied the suggestion that he had participation in 

the rebellion and that he concealed the dead bodies and that he 

deposed falsely. 

 P.W.339 Ferdous Ara, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

24.05.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 495 and her 

signature 495/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 20.04.2010 and taken 

on remand for 10 day and placed before him on 25.05.2010. 

She did not appraise column 6 but appraise column 4 and 5. She 

denied the suggestion that the statement of the appellant is not a 

confession and that she did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that P.W.423 deposed before him that Hashem Uddin called the 

appellant and Habib and asked them to go. He cited Hashim 

Uddin as witness in C.S. P.W.423 deposed before him against 

Naik Asaduzzaman. Asaduzzman was not sent up in C.S. 

Hashem Uddin made 161 and 164 statements on 08.11.2009. 

He denied the suggestion that Hashem Uddin did not refer the 

badge No. of the appellant in his 164 statement.  

The confession of the appellant Jaruder Md. Abdul 

Hakim (C.S.A.787), runs as under- 

“Avwg Svo–̀ vi wnmv‡e wewWAvi G †hvM`vb Kwi| MZ 25/2/09 ZvwiL 

mKvj 7.00 Uvq wewWAvi nvmcvZv‡j wWDwU †k‡l 9.00 Uvi w`‡K gqjv 

†dj‡Z bx‡P G‡m gqjv ‡djvi ci wewWAvi m`‡m¨i †`Šov‡`Šwo †`L‡Z 

cvB Ges ¸wji AvIqvR ïb‡Z cvB| f‡q Avwg nvmcvZv‡ji 4_© Zjvi 

eviv›`vq e‡m _vwK| weKvj 3.00 Uvi w`‡K Avgvi ¶yav jvMvq bx‡P †b‡g 

†`L‡Z cvB RP wWDwU †cv‡÷i mv‡_ bv‡qK my‡e`vi nv‡kg mv‡ne 

ùvwo‡q Av‡Q| wZwb Avgv‡K Ges Svo–̀ vi Beªvnxg‡K WvK w`j|  Zvi 

Kv‡Q †h‡ZB GKUv wcKAvc P‡j Av‡m| D³ wcK Av‡c wmcvnx ‡kL 

iv‡mj emv wQj| iv‡mj Avgv‡`i‡K e› ỳK a‡i wcK Av‡c DVvq Ges wcK 

Avc †hv‡M Avgv‡`i `ievi n‡ji mvg‡b wb‡q hvq| †mLv‡b 3 Ub Uªv‡K 
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UªvK fwZ© jvk †`L‡Z cvB| `ievi n‡j ùvwo‡q _vKv bv‡qK my‡e`vi 

g‡bviÄb, bv: my‡e`vi †Zvive Avjx, nvwej`vi evkvi mn jvjKvc‡o gyL 

euvav AcwiwPZ wewWAvi m`m¨ Avgv‡`i‡K wewWAvi `ievi n‡ji †g‡S‡Z 

c‡o _vKv 3/4wU jvk wcKAv‡c Zzj‡Z e‡j| Zv‡`i f‡q Avwg I Beªvwng 

Ab¨vb¨‡`i mv‡_ D³ jvk¸wj wcK Av‡c Zzwj| AZ:ci `ievi nj 

cwi¯‹vi Ki‡Z n‡e D‡jøL K‡i Avgv‡`i‡K †mLv‡b †i‡L †kL iv‡mj wcK 

Avc wb‡q c~e© w`‡K P‡j hvq| AZ:ci my‡hvM ey‡S AvwgI Beªvwng H ’̄vb 

†_‡K m‡i cwo Ges JCO ‡g‡mi mvg‡b wM‡q 1 bs †M‡Ui c‡KU †MU 

cvi n‡q evmvq P‡j Avwm| 3 ZvwiL †hvM`vb Kwi|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/201/149/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

201 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 7 (seven) years R.I. and a fine of 

TK=30,000/- in default to suffer R.I. for further 1 (one) years. 

Mr. Islam further submits that in the instant case there 

appears no ingredient of offence under section 201 of the Penal 

Code since the convict-appellant had no knowledge of the 
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commission of offence of murder in Peelkhana. The testimony 

of P.W. 423 appears irrelevant as against the appellant. He did 

not refer the name of the appellant but merely the badge No. 

His above evidence appears tutored and lacks credibility. It also 

bears no substance to the offence under section 201 of the Penal 

Code as alleged against him. He did not disclose whether he did 

anything to screen the offender. From his evidence it appears 

that he himself was an accomplice ‘Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo’. His reference of 

badge No of as many as 19 BDR personnel including the 

appellant appears unusual, unnatural, unreliable and tutored. He 

had his participation in the action causing disappearance of 

evidence and as such being an accomplice his evidence can’t be 

relied on. The confession of the appellant ‘weKvj 3.00 Uvi w`‡K 

Avgvi ¶yav jvMvq bx‡P †b‡g †`L‡Z cvB RP wWDwU †cv‡÷i mv‡_ bv‡qK 

my‡e`vi nv‡kg mv‡ne ùvwo‡q Av‡Q| wZwb Avgv‡K Ges Svo–̀ vi Beªvnxg‡K WvK 

w`j|  Zvi Kv‡Q †h‡ZB GKUv wcKAvc P‡j Av‡m| D³ wcK Av‡c wmcvnx ‡kL 

iv‡mj emv wQj| iv‡mj Avgv‡`i‡K e› ỳK a‡i wcK Av‡c DVvq Ges wcK Avc 

†hv‡M Avgv‡`i `ievi n‡ji mvg‡b wb‡q hvq| †mLv‡b 3 Ub Uªv‡K UªvK fwZ© jvk 

†`L‡Z cvB| `ievi n‡j ùvwo‡q _vKv bv‡qK my‡e`vi g‡bviÄb, bv: my‡e`vi 
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†Zvive Avjx, nvwej`vi evkvi mn jvjKvc‡o gyL euvav AcwiwPZ wewWAvi m`m¨ 

Avgv‡`i‡K wewWAvi `ievi n‡ji †g‡S‡Z c‡o _vKv 3/4wU jvk wcKAv‡c Zzj‡Z 

e‡j| Zv‡`i f‡q Avwg I Beªvwng Ab¨vb¨‡`i mv‡_ D³ jvk¸wj wcK Av‡c 

Zzwj|Õ appears exculpatory in nature. P.W 339 the confession 

recording Magistrate admits that the appellant was taken on 

remand for 10(ten) days. It is apparent that his confession is no 

more but a product of torture. P.W, 339, the confession 

recording Magistrate also failed to certify to it’s voluntaries. 

The confession not being true and voluntary it can not be taken 

in to consideration as evidence.    

 Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 

prosecution adduced direct evidence in support of the charge 

under Section 201 against the convict-appellant. P.W. 423 is the 
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eye witness to the occurrence. He identified the appellant 

properly with his badge No. but his name was omitted in 

recording. His evidence could not be assailed or embellished by 

way of cross-examination on behalf of the appellant and it 

appears reliable, credible and trustworthy. His confession is 

inculpatory in nature.  Although he was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. It finds corroboration 

by the testimony of P.W. 423. The confession of the appellant 

being true and voluntary, it can be solely based for the 

impugned order of conviction and sentence to the appellant.       

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict appellant as a member of BDR and having had his 

presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   
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His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession. 

The convict/appellant Jaruder Md. Abdul Hakim 

(C.S.A.787) stated in his confessional statement- 

“weKvj 3.00 Uvi w`‡K Avgvi ¶yav jvMvq bx‡P †b‡g †`L‡Z cvB RP 

wWDwU †cv‡÷i mv‡_ bv‡qK my‡e`vi nv‡kg mv‡ne ùvwo‡q Av‡Q wZwb 

Avgv‡K Ges Svo–̀ vi Beªvnxg‡K WvK w`j|  Zvi Kv‡Q †h‡ZB GKUv 

wcKAvc P‡j Av‡m| D³ wcK Av‡c wmcvnx ‡kL iv‡mj emv wQj| iv‡mj 

Avgv‡`i‡K e› ỳK a‡i wcK Av‡c DVvq Ges wcK Avc †hv‡M Avgv‡`i 

`ievi n‡ji mvg‡b wb‡q hvq| †mLv‡b 3 Ub Uªv‡K UªvK fwZ© jvk †`L‡Z 

cvB| `ievi n‡j ùvwo‡q _vKv bv‡qK my‡e`vi g‡bviÄb, bv: my‡e`vi 

†Zvive Avjx, nvwej`vi evkvi mn jvjKvc‡o gyL euvav AcwiwPZ wewWAvi 

m`m¨ Avgv‡`i‡K wewWAvi `ievi n‡ji †g‡S‡Z c‡o _vKv 3/4wU jvk 

wcKAv‡c Zzj‡Z e‡j| Zv‡`i f‡q Avwg I Beªvwng Ab¨vb¨‡`i mv‡_ D³ 

jvk¸wj wcK Av‡c Zzwj|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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           Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.W. 423 provides direct 

evidence of his knowledge as to commission of offence of 

committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. It also finds corroboration by the 

confessional statement of co-accused Ibrahim (C.S. 786)- “†kL 

iv‡mj Avgv‡K ¸wj Kivi fq †`wL‡q Kv‡QB `vwo‡q _vKv GKwU wcK Av‡c DwV| 

Zvici wcK Av‡c K‡i Avwg †kL iv‡mj, Svo–̀ vi nvwKg `ievi n‡j hvB| wM‡q 

†`wL gy‡Lvk avix K‡qKRb jvk Uªv‡K Zzj‡Q| Avwg bv‡qe  my‡e`vi †Zvive Avjx, 

g‡bviÄb  nv: evkvi GB 3 Rb‡K wPb‡Z cvwi|  Avgiv 3 Rb wcK Avc †_‡K 

bvgvi ci my‡e`vi †Zvive Avjx, g‡bviÄb, nv: evkvi, Avgv‡`i jvk Mvox‡Z 

Zzj‡Z e‡j| Avgiv 2/3 wU jvk DVvB|” The confession of co-accused 

also bears evidentiary value being corroborated by oral 

evidence of P.W. 423.  

P.W. 423 deposed-  

‘weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 
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mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg, 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|’ 

Accordingly, the conviction of the convict-appellant 

under Section 201 of the Penal Code and the  sentence imposed 

upon by the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.10,000/-(ten 

thousand), in default, to suffer S.I. for 1(one) year. 

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly dismissed with modification.  
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Criminal Appeals and Jail appeals in respect of  

convict-appellants mentioned hereunder are allowed in 

part. Accordingly, the  conviction is modified  under Section 

411 of the Penal Code and the  sentence  imposed upon by 

the learned Judge of the trial Court is, hereby, affirmed 

with modification of fine reducing to Tk.5,000/-(five 

thousand), in default, to suffer S.I. for 6(six) months more. 

C.S. Accused No.229 Public/Md. Azizar Rahman @ 

Nannu. 

Trial court charged the appellant under Sections 380/411 

and having found guilty of the offences under Sections 380/411 

of the Penal Code sentenced him imprisonment for 7(seven) 

years with a fine of Tk.30,000/- in default S.I. for 2(two) years; 

3(three) years with a fine of Tk.5,000/- in default S.I. for 6(six) 

months in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.72 Major Farjana Kalam, CMH Dhaka 

 P.W.263 Munmun Akter 

 P.W.339 Mohammad Moazzem Hossain, Magistrate 
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 P.W.652 Md. Shohel Rana 

 P.W.653 Md. Mamun Meah and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.72 Major Farjana Kalam deposed that she attended 

Darber on 25.02.2009 at 8.30 A.M. Darber started at 9.00 A.M. 

While D.G. was delivering his speech at about 9.20/9.30 A.M.  

a Sepoy with arms came up on the stage and pointed arms on 

D.G. Officers detained him. At once there raised a hue and cry 

and every one tried to come out through window and doors. She 

along with Lt. Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. 

Col. Yeasmin, Maj. Rokshona took shelter together under the 

shade of screen. On the other side of screen D.G., D.D.G. 

D.O.G and some others took shelter. At the direction of the 

rebellions they came out from the shade of screen. As soon as 
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they came down from the stage a group of rebellions caught 

hold them and hastened them away outside Darber. The 

rebellions fired on Lt. Col. Kaiser and assaulted Col. Lutfor 

Rahman. Afterwards they picked her up along with Maj. 

Rokshana in a Pick up and took them to hospital. They came to 

O.T. She identified Obaidul, Sepoy Hasib, Jashim Ibrahim and 

Rafiqul who appeared in the hospital with arms and supervising 

the treatment of others. ............................................... Later on, 

she came to know from I.O. that some of her gold ornaments 

were recovered from Azizur Rahman, the father of Sepoy 

Abdur Rahman at Bogra and some were recovered from Jahura 

Khatun mother of Sepoy Jahangir Alom and Abdus Salam, 

maternal uncle of Sepoy Jahangir Alom at Naogoan. On 

18.11.2009 in presence of the Magistrate through TIP she 

identified her gold ornaments- ‘ 1 wU mxZv nvi, Kv‡bi SzgKv 1 †Rvov I 

Kv‡bi ỳj 1 †Rvov, 4 wU e¨envwi KÚgvjv, 3 wU AvswU, 1 wU †QvU †PBb, Kv‡bi 

ỳj 1 wU, 1 †Rvov ¯̂‡b©i MwjZ Pzwo hvi IRb 38-98 MÖvg, 1 †Rvov ¯̂‡Y©i MwjZ 

PzwiZ IRb 23.82 MÖvg, 1 †Rvov ¯̂‡b©i MwjZ Pzwo IRb 22.95 MÖvg, 1 †Rvov 

¯̂‡b©i MwjZ Pzwo IRb 13.90 MÖvg, 1 wU ¯̂‡b©i c¨vPv‡bv †PBb IRb 2.78 MÖvg, 1 

wU ¯̂‡b©i d‡ib gvjv IRb 26.30 MÖvg, 1 wU ¯̂‡b©i d‡ib gvjv IRb 20.63 MÖvg, 
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1 wU ¯̂‡b©i mU© †bK‡jQ IRb 16.10 MÖvg, 1 wU ¯̂‡b©i kU© †bK‡jQ IRb 12.79 

MÖvg, 1 wU ¯̂‡b©i cvBc †bK‡jQ IRb 9.34 MÖvg, 10 wU ¯̂‡b©i †QvU eo AvswU 

IRb 22.33 MÖvg, 6 wcm ¯̂‡b©i evuKv wis IRb 2.63 MÖvg, 1 †Rvov ¯̂‡b©i d‡ib 

SzgKv IRb 5 MÖvg, 1 †Rvov ¯̂‡b©i d‡ib ỳj IRb 5.81 MÖvg, 1 †Rvov ¯̂‡b©i 

cvkv IRb 4.18 MÖvg, 1 †Rvov ¯̂‡b©i cvkv IRb 4.05 MÖvg A`¨ Av`vj‡Z 

Dc ’̄vcb Kijvg| She identified his material goods as exhibit –

XIX.’ 

In cross-examination on behalf of the appellant, she 

stated she had no knowledge whether Darbar was scheduled at 

8.A.M and programme of Darbar was circulated Sadar Rifle 

Battalion. She did not witness tatto show on 24.02.2009. She 

deposed before I.O. on 25.03.2009 typed her statement and read 

over that to her. She did not depose of Regiment No. of the 

condemner/ Appellant Selim Reza to I.O. She can’t say how 

many Sepoy named Selim Reza in 44 Battalion. She denied the 

suggestion that she did not happens to meet with Selim Reza. 

She did not depose before I.O that Selim Reza came in to 

Darbar. She denied the suggestion that she deposed falsely 

against Selim Reza.   
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The testimony of P.W.263 Munmun Akter has no 

relevancy in respect of the Appellant and thus defense declined 

to cross-examination her. 

 P.W.339 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 17.09.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

514 and his signature 514/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 29.02.2009 and placed before 

him on 07.09.2009. 

P.W. 652 Md. Sohel Rana deposed that police in his 

presence recovered Tk.3,00,000/- from pillow in possession of 

accused Nanu Maih in his paddy field. Police also seized other 

37 items. The accused got the seized the materials from A. 

Rahman son of Azizur Rahman BDR person. Alamats were 

hidden in paddy filed. He identified the seizure list. exhibit 1174 

and his signature exhibit 1174 (1). 
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P.W.653 Md. Mamun Miah deposed that on 04.03.2009 

police took Azizur Rahman to the paddy field. From paddy 

filed police recovered 37 items including Tk.300000/- and 

prepared the seizure list. He identified the seizure list exhibit 

1174 (2). 

In cross-examination, he stated that he cannot say without 

seeing the seizure list how many items were seized. There is no 

date in support of his signature. He denied the suggestion that 

seizure list was not prepared in his presence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested under Section 54 at Joypurhat 

and he was shown arrest on 13.03.2009. He was arrested under 

54 with looted goods of Peelkhana. He denied the suggestion 

that the recovered goods were in abandoned position and that 

seized goods were not recovered at the showing of the appellant 

and that he was implicated in the C.S. at the instance of the 

RAB.  

The confession of the appellant Md. Azizur Rahman 

(C.S.A.229), runs as under- 
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“Avwg K…wl KvR Kwi| Avgvi †Q‡j Avãyi ingvb wewWAvi Gi wmcvnx 

wQj| wUwf †`‡L I †jvK gy‡L wewWAvi we‡ ª̀v‡ni K_v †R‡b 25/2/09 

Zvwi‡L †Q‡j wmcvnx Avãyi ingvb‡K †dvb Kwi| Avãyi ingvb Avgv‡K 

XvKvq Avm‡Z e‡j| 27/2/09 Zvs XvKvq Avwm I †Q‡ji mv‡_ Zvi 

nvRvixevM evmvq hvB| H w`b ỳcy‡i Lvevi ci Avãyi ingvb GKUv 

†cvUjv w`‡q evox‡Z wb‡q †h‡Z e‡j| Avwg H †cvUjv evox‡Z wb‡q 

†Q‡ji K_vg‡Zv óx‡ji ev‡· jywK‡q ivwL| MZ 28/2/09 ZvwiL mKv‡j 

evox‡Z i¨ve Zjøvkx K‡i wKQz bv †c‡q P‡j hvq| c‡i Avwg I Avgvi ¿̄x 

óx‡ji ev· Ly‡j †Q‡ji †`Iqv †cvUjv wb‡q evoxi cv‡ki avbx Rwg‡Z 

L‡oi g‡a¨ jywK‡q ivwLI Avwg wb‡R AvZ¥xq evox‡Z P‡j hvB| ciw`b 

cywjk Avgv‡K a‡i Ges Avgvi †`Lv‡bv g‡Z †cvUjvwU D×vi K‡i| D³ 

†cvUjvq ¯̂b©vjsKvi I 3 jÿ UvKv wQj| GB Avgvi Revbe›`x|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Sections 380/411 of the Penal Code and trial Court in 

consideration of the evidence on record found him guilty of the 

offences under Sections 380/411 and sentenced him 7 (seven) 

years and a fine of Tk. 30,000/- in default to suffer 2(two) years 

more for the offence under section 380 and further 3(three) 
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years and a fine of Tk.5,000 in default 6(six) months more for 

the offence under section 411 of the Penal Code.  

Mr. Islam further submits that the testimony of P.W.72 is 

hearsay in nature as she deposed –‘ cieZx©‡Z AvB/I i gva¨‡g Rvb‡Z 

cvwi Avgvi evmv †_‡K jywÚZ ¯̂b©vjsKv‡ii wKQy Ask e¸ovi wmcvnx Avãyi 

ingv‡bi wcZv AvwRRvi ingv‡bi wbKU †_‡K D×vi nq Ges wKQy Ask bIMvq 

wmcvnx RvnvsMxi Avjg (24 e¨v‡Uwjqb) Gi gv Rûiv LvZzb Ges gvgv Avãym 

mvjv‡gi wbKU †_‡K D×vi nq’ and it does not bear any substance. 

The appellant is a public. He had no access in Peelkhana and as 

such the allegation under Section 382 appears baseless. The 

evidence of P.W. 263 has no relevancy against the appellant. 

She did not refer the name of the appellant in her deposition 

and as such she was not crossed on behalf of the appellant. 

P.Ws. 652 and 653 are seizure witnesses. From their evidence it 

does not appear that any goods were recovered from the 

possession of the appellant knowing those were stolen goods 

and as such the charge under Section 411 against the appellant 

falls short. It appears from the testimony of P.W. 339, the 

confession recording Magistrate that on arrest the appellant was 
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taken in the custody of RAB and as such his confession does 

not appear as voluntary and it lacks evidentiary value. 

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 380 and 411 of the Penal Code 

and sentenced him arbitrarily and it warrants due interference.   

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that although 

testimony of P.W.72 as quoted above is hearsay in nature but it 

bears substance having been corroborated by the confessional 

statement of the appellant as he confessed. The confession of 

the appellant is inculpatory and it bears substance to the effect 

that he kept the recovered ornaments and money knowing those 

stolen. P.W.72 duly identified those stolen goods through TIP. 

P.Ws.652 and 653 deposed as to recovery of seized articles 

from the possession of the appellant.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

Strong evidence is available against the convict/appellant 

as to recovery of stolen goods from his possession.   

The recovery of stolen goods from Peelkhana during the 

occurrence finds corroboration by his own confession. 

The convict/appellant Md. Azizur Rahman @ Nannu 

(C.S. 229) stated in his confessional statement- 

“Avwg K…wl KvR Kwi| Avgvi †Q‡j Avãyi ingvb wewWAvi Gi wmcvnx 

wQj| wUwf †`‡L I †jvK gy‡L wewWAvi we‡ ª̀v‡ni K_v †R‡b 25/2/09 

Zvwi‡L †Q‡j wmcvnx Avãyi ingvb‡K †dvb Kwi| Avãyi ingvb Avgv‡K 

XvKvq Avm‡Z e‡j| 27/2/09 Zvs XvKvq Avwm I †Q‡ji mv‡_ Zvi 

nvRvixevM evmvq hvB| H w`b ỳcy‡i Lvevi ci Avãyi ingvb GKUv 

†cvUjv w`‡q evox‡Z wb‡q †h‡Z e‡j| Avwg H †cvUjv evox‡Z wb‡q 

†Q‡ji K_vg‡Zv óx‡ji ev‡· jywK‡q ivwL| MZ 28/2/09 ZvwiL mKv‡j 
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evox‡Z i¨ve Zjøvkx K‡i wKQz bv †c‡q P‡j hvq| c‡i Avwg I Avgvi ¿̄x 

óx‡ji ev· Ly‡j †Q‡ji †`Iqv †cvUjv wb‡q evoxi cv‡ki avbx Rwg‡Z 

L‡oi g‡a¨ jywK‡q ivwLI Avwg wb‡R AvZ¥xq evox‡Z P‡j hvB| ciw`b 

cywjk Avgv‡K a‡i Ges Avgvi †`Lv‡bv g‡Z †cvUjvwU D×vi K‡i| D³ 

†cvUjvq ¯̂b©vjsKvi I 3 jÿ UvKv wQj| GB Avgvi Revbe›`x|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. His confession appears inculpatory. 

It also appears true in view of the attending facts and oral 

evidence on record.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 652 and 653 

provide direct evidence as to recovery of stolen goods from the 

possession of the convict/appellant.  

P.W. 652 deposed- 

‘MZ 04/03/09 Zvwi‡L mKvj 8Uvq i¨ve cywjk Avgv‡`i MÖv‡g avb †¶Z 

†_‡K Avmvgx bvbœy wgqv evwj‡ki wfZi †_‡K 3 j¶ UvKv I Ab¨vb¨ AvjvgZ mn 

†gvU 37 wU AvB‡Ug Rã K‡i| Avmvgx AvwRRyi ingv‡bi †Q‡j Avt ingvb whwb 

wewWAvi Zvi KvQ †_‡K cvq| gvjvgvj avb‡¶‡Z evwj‡ki wfZi jyKv‡bv wQj| 
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cywjk Rã ZvwjKv K‡i GB †mB Rã ZvwjKv cÖ̀ k©bx- 1174 Avgvi ¯̂v¶i- 

1174(1)|’ 

P.W. 653 deposed-  

‘MZ 04/03/09 Zvwi‡L mKvj 8Uvq i¨ve cywjk Avmvgx AvwRRyi 

ingvb‡K m‡½ wb‡q †ev‡iv †¶‡Z Av‡m| ZLb bvbœy wgqv 3 j¶ UvKv mn 37 wU 

AvB‡Ug D×vi K‡i I Rã ZvwjKv K‡i Rã ZvwjKvq Avwg ¯̂v¶i Kwi Avgvi 

¯̂v¶i- 1174(2)|’ 

P.W. 72 is the owner of the recovered items looted away 

from her residence. She identified the aforesaid recovered 

goods through TIP conducted by the Magistrate.  

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court rightly found the convict/appellant 

guilty of the offence under Section 411 of the Penal Code. But 

his conviction under section 380 of the Penal Code finds no 

substance and it’s warrants interference.  

Accordingly, the conviction and sentence of the convict-

appellant is modified. He is found guilty of the offence under 

Section 411 of the Penal Code and sentenced to suffer rigorous 
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imprisonment for 3 (three) years and fine of Tk.5,000/-(five 

thousand), in default, to suffer S.I. for 6(six) months.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.230 Public/Most. Jahura Khatun. 

Trial court charged the appellant under Sections 380/411 

and having found guilty of the offences under Sections 380/411 

of the Penal Code sentenced him imprisonment for 7(seven) 

years with a fine of Tk.30,000/- in default S.I. for 2(two) years; 

3(three) years with a fine of Tk.5,000/- in default S.I. for 6(six) 

months in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.72 Major Farjana Kalam, CMH Dhaka 

 P.W.381 Roksana Begum Happey, Magistrate 

 P.W.460 Md. Touhidul Islam, Police Inspector and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.72 Major Farjana Kalam deposed that she attended 

Darber on 25.02.2009 at 8.30 A.M. Darber started at 9.00 A.M. 

While D.G. was delivering his speech at about 9.20/9.30 A.M.  

a Sepoy with arms came up on the stage and pointed arms on 

D.G. Officers detained him. At once there raised a hue and cry 

and every one tried to come out through window and doors. She 

along with Lt. Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. 

Col. Yeasmin, Maj. Rokshona took shelter together under the 

shade of screen. On the other side of screen D.G., D.D.G. 

D.O.G and some others took shelter. At the direction of the 

rebellions they came out from the shade of screen. As soon as 

they came down from the stage a group of rebellion caught hold 

them and hastened them away outside Darber. The rebellions 

fired on Lt. Col. Kaiser and assaulted Col. Lutfor Rahman. 

Afterwards they picked her up along with Maj. Rokshana in a 

Pick up and took them to hospital. They came to O.T. She 
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identified Obaidul, Sepoy Hasib, Jashim Ibrahim and Rafiqul 

who appeared in the hospital with arms and supervising the 

treatment of others. .............................................. Later on, she 

came to know from I.O. that some of her gold ornaments were 

recovered from Azizur Rahman, the father of Sepoy Abdur 

Rahman at Bogra and some were recovered from the appellant 

Jahura Khatun mother of Sepoy Jahangir Alom and Abdus 

Salam, maternal uncle of Sepoy Jahangir Alom at Naogoan. On 

18.11.2009 in presence of the Magistrate through TIP she 

identified the recovered goods ‘ 1 wU mxZv nvi, Kv‡bi SzgKv 1 †Rvov I 

Kv‡bi ỳj 1 †Rvov, 4 wU e¨envwi KÚgvjv, 3 wU AvswU, 1 wU †QvU †PBb, Kv‡bi 

ỳj 1 wU, 1 †Rvov ¯̂‡b©i MwjZ Pzwo hvi IRb 38-98 MÖvg, 1 †Rvov ¯̂‡Y©i MwjZ 

PzwiZ IRb 23.82 MÖvg, 1 †Rvov ¯̂‡b©i MwjZ Pzwo IRb 22.95 MÖvg, 1 †Rvov 

¯̂‡b©i MwjZ Pzwo IRb 13.90 MÖvg, 1 wU ¯̂‡b©i c¨vPv‡bv †PBb IRb 2.78 MÖvg, 1 

wU ¯̂‡b©i d‡ib gvjv IRb 26.30 MÖvg, 1 wU ¯̂‡b©i d‡ib gvjv IRb 20.63 MÖvg, 

1 wU ¯̂‡b©i mU© †bK‡jQ IRb 16.10 MÖvg, 1 wU ¯̂‡b©i kU© †bK‡jQ IRb 12.79 

MÖvg, 1 wU ¯̂‡b©i cvBc †bK‡jQ IRb 9.34 MÖvg, 10 wU ¯̂‡b©i †QvU eo AvswU 

IRb 22.33 MÖvg, 6 wcm ¯̂‡b©i evuKv wis IRb 2.63 MÖvg, 1 †Rvov ¯̂‡b©i d‡ib 

SzgKv IRb 5 MÖvg, 1 †Rvov ¯̂‡b©i d‡ib ỳj IRb 5.81 MÖvg, 1 †Rvov ¯̂‡b©i 

cvkv IRb 4.18 MÖvg, 1 †Rvov ¯̂‡b©i cvkv IRb 4.05 MÖvg A`¨ Av`vj‡Z 
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Dc ’̄vcb Kijvg| She identified his material goods as exhibit –

XIX. ’ 

 P.W.381 Roksana Begum Happey, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

17.09.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 818 and her 

signature 818/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference of case number in the statement. 

The appellant was given 3 hours time for reflection. She was 

taken before her at 12.00 noon and sent her at 3.00 P.M. She 

was placed before her on 17.09.2009. There is no reference in 

the statement for record how long she was on remand.  

P.W. 460 Touhidul Islam, Inspector deposed that on 

05.03.2009 at 3.45 after arresting Jahura Khatun and Abdul 

Salam he came to know that some looted articles of BDR have 

been in their possession and accordingly he appeared at the 

residence of their relative Samsul Hoque and recovered from 

their possession Tk.1,50,000/- , one Sony camera, five wrist 
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watches, three mobiles and some gold ornaments as many 26 

items and prepared the seizure list. He identified the seizure list 

exhibit 866 and his signature exhibit 866(1). He further deposed 

that money and gold ornaments have been deposited in 

Bangladesh Bank and rest alamats are before the Court. He 

identified the materials exhibit CXXVII. 

In cross-examination, he denied the suggestion that he is 

not a cited witness in C.S and there is no reference of the case 

number in the seizure list. There is no identification mark in 

material exhibit. He denied the suggestion that he did not 

prepare the seizure list and the materials were seized for the 

purpose of the case. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that local police arrested the appellant, he made her shown 

arrest. Booty was recovered from the appellant. He denied the 

suggestion that the recovered goods were not of BDR 

personnel. He denied the suggestion that the appellant was 

implicated falsely and that he obtained the confession of the 

appellant under oppression.  
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The confession of the appellant Most,. Jahura Khatun 

(C.S.A.230), runs as under- 

“Avgvi †Q‡j Rvnv½xi  Avjg wewW Avi G PvKzix K‡i| 27.02.2009 Bs 

Zvs Avgvi †Q‡j‡K †`Lvi Rb¨ Avgiv Avãyj mvjvg‡K wb‡q XvKvq Avwm| 

nvRvixevM eUZjvq wewW Avi ingvb Gi evmvq †`Lv Kwi ivZ 9/10 

Uvq|  ingvb Gi evmvq Avmvi Rb¨ Avgvi †Q‡j 26/02/2009 G †dvb 

K‡iwQj| ciw`b 28/02/09 Bs Zvs mKvj‡ejv  Avgvi †Q‡j Avgv‡K 

GKwU  gvSvix AvK…wZi Kvc‡oi evvM w`‡q e‡j "e¨vMwU wb‡q hvI Ges 

Lyj‡ebv Ges Avwg PvB‡j w`‡e|" 28/02/2009 Bs  Zvs e¨vM wb‡q Avwg 

evwo‡Z P‡j hvB| 3/4  w`b ci i¨ve Avgvi fvB‡K Ges Avgv‡K a‡i  

Ges e¨vM w`‡Z e‡j| Avwg e¨vM evwni K‡i w`‡qwQ| i¨ve  e¨vMwU Ly‡j 

†`‡L‡Q| i¨ve  e¨vMmn Avgv‡`i‡K RqcyinvU i¨ve Gi K¨v¤ú-G wb‡q 

hvq|  H Lvb †_‡K bIMv †Rjvq Pvjvb †`q| Avwg e¨vM c~‡e© Ly‡j †`wL 

bvB| e¨vM Ly‡j i¨ve ỳwU †gvevBj, ỳwU K¨v‡giv, ¯̂b© 13 fwi, UvKv †`o 

jvL cvq|” 

None appears on behalf of the Appellant. 

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that although 

testimony of P.W.72 as quoted above is hearsay in nature but it 

bears substance having been corroborated by the confessional 
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statement of the appellant. The confession of the appellant is 

inculpatory and it bears substance to the effect that he kept the 

recovered ornaments and money knowing those stolen. P.W.72 

duly identified those stolen goods through TIP.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

Strong evidence is available against the convict/appellant 

as to recovery of stolen goods from her possession.   

The recovery of stolen goods from Peelkhana during the 

occurrence finds corroboration by his own confession. 

The convict/appellant Most, Jahura Khatun (C.S.A.230) 

stated in his confessional statement- 
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“Avgvi †Q‡j Rvnv½xi  Avjg wewW Avi G PvKzix K‡i| 27.02.2009 Bs 

Zvs Avgvi †Q‡j‡K †`Lvi Rb¨ Avgiv Avãyj mvjvg‡K wb‡q XvKvq Avwm| 

nvRvixevM eUZjvq wewW Avi ingvb Gi evmvq †`Lv Kwi ivZ 9/10 

Uvq|  ingvb Gi evmvq Avmvi Rb¨ Avgvi †Q‡j 26/02/2009 G †dvb 

K‡iwQj| ciw`b 28/02/09 Bs Zvs mKvj‡ejv  Avgvi †Q‡j Avgv‡K 

GKwU  gvSvix AvK…wZi Kvc‡oi evvM w`‡q e‡j "e¨vMwU wb‡q hvI Ges 

Lyj‡ebv Ges Avwg PvB‡j w`‡e|" 28/02/2009 Bs  Zvs e¨vM wb‡q Avwg 

evwo‡Z P‡j hvB| 3/4  w`b ci i¨ve Avgvi fvB‡K Ges Avgv‡K a‡i  

Ges e¨vM w`‡Z e‡j| Avwg e¨vM evwni K‡i w`‡qwQ| i¨ve  e¨vMwU Ly‡j 

†`‡L‡Q| i¨ve  e¨vMmn Avgv‡`i‡K RqcyinvU i¨ve Gi K¨v¤ú-G wb‡q 

hvq|  H Lvb †_‡K bIMv †Rjvq Pvjvb †`q| Avwg e¨vM c~‡e© Ly‡j †`wL 

bvB| e¨vM Ly‡j i¨ve ỳwU †gvevBj, ỳwU K¨v‡giv, ¯̂b© 13 fwi, UvKv †`o 

jvL cvq|” 

 No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. His confession appears inculpatory. 

It also appears true in view of the attending facts and oral 

evidence on record.  
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Prosecution adduced direct evidence by examining P.Ws. 

72 and 460 as to recovery of stolen goods from the possession 

of the convict/appellant.  

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court rightly found the convict/appellant 

guilty of the offence under Section 411 of the Penal Code and 

sentenced him accordingly. But his conviction under section 

380 of the Penal Code finds no substance and it’s warrants 

interference.  

Accordingly, the conviction and sentence of the convict-

appellant is modified. He is found guilty of the offence under 

Section 411 of the Penal Code and sentenced to suffer rigorous 

imprisonment for 3 (three) years and fine of Tk.5,000/-(five 

thousand), in default, to suffer S.I. for 6(six) months.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.231 Public/Md. Abdus Salam. 

Trial court charged the appellant under Sections 380/411 

and having found guilty of the offences under Sections 380/411 
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of the Penal Code sentenced him imprisonment for 7(seven) 

years with a fine of Tk.30,000/- in default S.I. for 2(two) years; 

3(three) years with a fine of Tk.5,000/- in default S.I. for 6(six) 

months in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.72 Major Farjana Kalam, CMH Dhaka 

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

 P.W.349 Md. Rashed Kabir, Magistrate 

 P.W.460 Md. Touhidul Islam, Police Inspector and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.72 Major Farjana Kalam deposed that she attended 

Darber on 25.02.2009 at 8.30 A.M. Darber started at 9.00 A.M. 

While D.G. was delivering his speech at about 9.20/9.30 A.M.  
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a Sepoy with arms came up on the stage and pointed arms on 

D.G. Officers detained him. At once there raised a hue and cry 

and every one tried to come out through window and doors. She 

along with Lt. Col. Lutfor Rahman, Lt. Col. Rabi Rahman, Lt. 

Col. Yeasmin, Maj. Rokshona took shelter together under the 

shade of screen. On the other side of screen D.G., D.D.G. 

D.O.G and some others took shelter. At the direction of the 

rebellions they came out from the shade of screen. As soon as 

they came down from the stage a group of rebellion caught hold 

them and hastened them away outside Darber. The rebellions 

fired on Lt. Col. Kaiser and assaulted Col. Lutfor Rahman. 

Afterwards they picked her up along with Maj. Rokshana in a 

Pick up and took them to hospital. They came to O.T. She 

identified Obaidul, Sepoy Hasib, Jashim Ibrahim and Rafiqul 

who appeared in the hospital with arms and supervising the 

treatment of others................................................ Later on, she 

came to know from I.O. that some of her gold ornaments were 

recovered from Azizur Rahman, the father of Sepoy Abdur 

Rahman at Bogra and some other ornaments were recovered 

from Jahura Khatun mother of Sepoy Jahangir Alom and the 
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Appellant Abdus Salam, maternal uncle of Sepoy Jahangir 

Alom at Naogoan. On 18.11.2009 in presence of the Magistrate 

through TIP she identified her gold ornaments- ‘ 1 wU mxZv nvi, 

Kv‡bi SzgKv 1 †Rvov I Kv‡bi ỳj 1 †Rvov, 4 wU e¨envwi KÚgvjv, 3 wU AvswU, 

1 wU †QvU †PBb, Kv‡bi ỳj 1 wU, 1 †Rvov ¯̂‡b©i MwjZ Pzwo hvi IRb 38-98 

MÖvg, 1 †Rvov ¯̂‡Y©i MwjZ PzwiZ IRb 23.82 MÖvg, 1 †Rvov ¯̂‡b©i MwjZ Pzwo 

IRb 22.95 MÖvg, 1 †Rvov ¯̂‡b©i MwjZ Pzwo IRb 13.90 MÖvg, 1 wU ¯̂‡b©i 

c¨vPv‡bv †PBb IRb 2.78 MÖvg, 1 wU ¯̂‡b©i d‡ib gvjv IRb 26.30 MÖvg, 1 wU 

¯̂‡b©i d‡ib gvjv IRb 20.63 MÖvg, 1 wU ¯̂‡b©i mU© †bK‡jQ IRb 16.10 MÖvg, 1 

wU ¯̂‡b©i kU© †bK‡jQ IRb 12.79 MÖvg, 1 wU ¯̂‡b©i cvBc †bK‡jQ IRb 9.34 

MÖvg, 10 wU ¯̂‡b©i †QvU eo AvswU IRb 22.33 MÖvg, 6 wcm ¯̂‡b©i evuKv wis IRb 

2.63 MÖvg, 1 †Rvov ¯̂‡b©i d‡ib SzgKv IRb 5 MÖvg, 1 †Rvov ¯̂‡b©i d‡ib ỳj 

IRb 5.81 MÖvg, 1 †Rvov ¯̂‡b©i cvkv IRb 4.18 MÖvg, 1 †Rvov ¯̂‡b©i cvkv IRb 

4.05 MÖvg A`¨ Av`vj‡Z Dc ’̄vcb Kijvg|Õ She identified her 

ornaments, the material exhibits –XIX’ series. 

In cross-examination on behalf of the appellant, she 

stated she had no knowledge whether Darbar was scheduled at 

8.A.M and programme of Darbar was circulated from Sadar 

Rifle Battalion. She did not witness tatto show on 24.02.2009. 

She deposed before I.O. on 25.03.2009. I.O typed her statement 
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and read over that to her. She deposed before I.O that some 

ornaments looked from her residence was recovered from the 

residence of Sepoy Rafiq at Bogra. She did not see the recovery 

of alamatos from Azizar Rahman. Abdus Salam and Johra 

Khatun. She identified the ornaments in TIP. 40 Bhari gold was 

shown in her Income Tax file as marriage gift.  Among the 

alamots she has some purchased ornaments. She has cash 

Memo for such purchase. I.O did not seize those Memoes. At 

the time of T.I.P their were many ornaments. She identified her 

ÔmxZvnviÕ.  She can’t say how many ÔmxZvnviÕ were there 

ornaments from her residence. She denied the suggestion that 

she is not the owner of the ornaments shown to her in the court. 

She did not the suggestion that no alamot was recovered from 

Johra, Azizar and Salam.   

P.W.333 Md. Moazzem Hossain, Magistrate deposed that 

as per instruction of C.M.M. he was present on 24.11.2009, 

08.12.2009, 17.12.2009, 31.12.2009 and 10.03.2009 at CID 

Head Office in room No.204 for identification of recovered 

goods of New Market Case No.9(04) 09 and after TIP he 
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submitted the report on 03.05.2010. He identified the report 

exhibit 416 and his signature exhibit 416(1). 

He was declined to cross-examine by the defence.    

P.W.349 Md. Rashed Kabir, Magistrate recorded the 

confessional statement of the appellant on 17.09.2009 in 

compliance with the Provisions under Section 164 of the Code 

of Criminal Procedure. He identified the confessional statement 

of the appellant as exhibit 552 and his signature 552/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was kept under RAB, Joypurhat. He 

denied the suggestion that he did not appraise column 5 to the 

appellant and that the appellant had no complicity to the 

offence.  

P.W. 460 Touhidul Islam, Inspector  deposed that on 

05.03.2009 at 3.45 after arresting Jahura Khatun and Abdul 

Salam he came to know that some looted articles of BDR have 

been in their possession and accordingly he appeared at the 

residence of their relative Samsul Hoque and recovered from 

their possession Tk.1,50,000/- , one Sony camera, five wrist 

watches, three mobiles and some gold ornaments as many 26 
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items and prepared the seizure list. He identified the seizure list 

exhibit 866 and his signature exhibit 866(1). He further deposed 

that money and gold ornaments have been deposited in 

Bangladesh Bank and rest alamats are before the Court. He 

identified the materials exhibit CXXVII. 

In cross-examination, he denied the suggestion that he is 

not a cited witness in C.S and there is no reference of the case 

number in the seizure list. There is no identification mark in 

material exhibit. He denied the suggestion that he did not 

prepare the seizure list and that the materials were seized for the 

purpose of the case. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that local police arrested the appellant, he made him shown 

arrest. Booty was recovered from the appellant. He denied the 

suggestion that the recovered goods were not of BDR 

personnel. He denied the suggestion that the appellant was 

implicated falsely and that he obtained the confession of the 

appellant under oppression.      
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The confession of the appellant Md. Abdus Salam 

(C.S.A.231), runs as under- 

“Avgvi fvwMbv Rvnv½xi wewW Avi Gi ˆmwbK| 25/2/09 Bs I 

26/2/09 Bs ZvwiL we wW Avi NUbvi ci fvwMbv Rvnv½xi †dv‡b Zvi 

gv‡K XvKv Avm‡Z e‡j| Rvnv½x‡ii gv Rûiv Avgvi Avcb †evb| Avwg 

gyw`i †`vKvb`vi| Avgvi †evb Rûiv XvKv Avm‡Z ejvq Avwg Zv‡K wb‡q 

ZvwiL ivZ 9.00 Uvq XvKvi MveZjx‡Z Avwm| MveZjx G‡m Rvnv½xi‡K 

†dvb †`B| Zvi K_vg‡Zv C.N.G. wb‡q nvRvixevM Avwm| †m Avgv‡`i 

GKwU evmvq wb‡q hvq| mKv‡j Avevi bIMvi D‡Ï‡k¨ Avgiv hvÎv ïi“ 

Kwi| H evmv ‡_‡K †ei nIqvi Av‡M fvwMbv Rvnv½xi GKwU evwj‡ki 

Kfv‡ii g‡a¨ wKQy wRwbl Ii gv‡qi nv‡Z †`q Ges e‡j Avwg evox bv 

hvIqv ch©š— GUv Lyj‡e bv| Avgiv bIMv P‡j hvB| c‡ii w`b Avgvi 

†evb Rûiv evox‡Z P‡j hvq| Avwg †`vKvb †_‡K 9.00 Uvq (ivZ) evox 

hvB| ivZ 10.30 Uvq i¨v‡ei †jvKRb Avgv‡K †MÖßvi K‡i Ges Avgv‡K 

wb‡q Avgvi †evb Rûivi evox‡Z hvq Ges Rûiv‡K †MÖßvi K‡i Ges 

Rûiv fvwMbv Rvnv½x‡ii †`Iqv evwj‡ki Kfv‡ii e¨vMwU i¨v‡ei nv‡Z 

Zy‡j †`q| ZLb i¨ve Avgv‡`i wb‡q RqcyinvU i¨ve Awd‡m hvq Ges 

e¨vMwU Ly‡j †`Lv hvq †h, G‡Z 1,50,000/= UvKv, 2wU wWwRUvj 

K¨v‡giv, 3wU Nwo, 2/3 wU †gvevBj, 15/16 fwi ¯̂Y©vjsKvi cvIqv hvq| 

Zvici i¨ve Avgv‡`i bIMv †Rjvi avgyi nvU _vbvq †cÖiY K‡i| _vbv 

†_‡K Avgv‡`i bIMv Av`vj‡Z Pvjvb †`q| GB Avgvi Revbew›`|” 
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None appears on behalf of the appellant.  

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that although 

testimony of P.W.72 as quoted above is hearsay in nature but it 

bears substance having been corroborated by the confessional 

statement of the appellant. The confession of the appellant is 

inculpatory and it bears substance to the effect that he also 

received the recovered ornaments and money as stolen goods 

from the residential quarter of army officers of Peelkhana along 

with his sister Jahura Khatun (C.S. 230). P.W.72 duly identified 

those stolen goods through TIP exhibits- CXXVII series.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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Strong evidence is available against the convict/appellant 

as to recovery of stolen goods from his possession.   

The recovery of stolen goods from Peelkhana during the 

occurrence finds corroboration by his own confession. 

The convict/appellant Md. Abdus Salam (C.S.A.231) 

stated in his confessional statement- 

 “Avgvi fvwMbv Rvnv½xi wewW Avi Gi ˆmwbK| 25/2/09 Bs I 

26/2/09 Bs ZvwiL we wW Avi NUbvi ci fvwMbv Rvnv½xi †dv‡b Zvi gv‡K XvKv 

Avm‡Z e‡j| Rvnv½x‡ii gv Rûiv Avgvi Avcb †evb| Avwg gyw`i †`vKvb`vi| 

Avgvi †evb Rûiv XvKv Avm‡Z ejvq Avwg Zv‡K wb‡q ZvwiL ivZ 9.00 Uvq 

XvKvi MveZjx‡Z Avwm| MveZjx G‡m Rvnv½xi‡K †dvb †`B| Zvi K_vg‡Zv 

C.N.G. wb‡q nvRvixevM Avwm| †m Avgv‡`i GKwU evmvq wb‡q hvq| mKv‡j 

Avevi bIMvi D‡Ï‡k¨ Avgiv hvÎv ïi“ Kwi| H evmv ‡_‡K †ei nIqvi Av‡M 

fvwMbv Rvnv½xi GKwU evwj‡ki Kfv‡ii g‡a¨ wKQy wRwbl Ii gv‡qi nv‡Z †`q 

Ges e‡j Avwg evox bv hvIqv ch©š— GUv Lyj‡e bv| Avgiv bIMv P‡j hvB| c‡ii 

w`b Avgvi †evb Rûiv evox‡Z P‡j hvq| Avwg †`vKvb †_‡K 9.00 Uvq (ivZ) 

evox hvB| ivZ 10.30 Uvq i¨v‡ei †jvKRb Avgv‡K †MÖßvi K‡i Ges Avgv‡K 

wb‡q Avgvi †evb Rûivi evox‡Z hvq Ges Rûiv‡K †MÖßvi K‡i Ges Rûiv fvwMbv 

Rvnv½x‡ii †`Iqv evwj‡ki Kfv‡ii e¨vMwU i¨v‡ei nv‡Z Zy‡j †`q| ZLb i¨ve 

Avgv‡`i wb‡q RqcyinvU i¨ve Awd‡m hvq Ges e¨vMwU Ly‡j †`Lv hvq †h, G‡Z 
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1,50,000/= UvKv, 2wU wWwRUvj K¨v‡giv, 3wU Nwo, 2/3 wU †gvevBj, 15/16 

fwi ¯̂Y©vjsKvi cvIqv hvq|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.Ws.333 and 349 

certified the confession as voluntary. His confession appears 

inculpatory. It also appears true in view of the attending facts 

and oral evidence on record.  

Prosecution adduced direct evidence by examining P.Ws. 

72 and 460 as to recovery of stolen goods from the possession 

of the convict/appellant.  

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court rightly found the convict/appellant 

guilty of the offence under Section 411 of the Penal Code and 

sentenced him accordingly. But his conviction under section 

380 of the Penal Code finds no substance and it’s warrants 

interference.  

Accordingly, the conviction and sentence of the convict-

appellant is modified. He is found guilty of the offence under 

Section 411 of the Penal Code and sentenced to suffer rigorous 
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imprisonment for 3 (three) years and fine of Tk.5,000/-(five 

thousand), in default, to suffer S.I. for 6(six) months.  

The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.226 Sepoy/62968 Md. Akter Hossain.  

Trial court charged the appellant under Sections 380/411 

and having found guilty of the offences under Sections 380/411 

of the Penal Code sentenced him imprisonment for 7(seven) 

years with a fine of Tk.30,000/- in default S.I. for 2(two) years; 

3(three) years with a fine of Tk.5,000/- in default S.I. for 6(six) 

months in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.349 Md. Rashed Kabir, Magistrate 

 P.W.395 Md. Kamrul Islam, S.I. Police Officer 

 P.W.396 Abdul Khaleque Meah, Police Inspector 

 P.W.404 Md. Amirul Islam, Surgent (Retd.) 

 P.W.642 Md. Abdur Rouf Meah, A.S.P and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.349 Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

10.04.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 532 and his 

signature 532/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant Akter Hossain and accused Alom Ali were 

taken before him under same C.C.. The appellant was kept in 

custody of MLSS Saidul. He denied the suggestion that he did 

not appraise column 5 to the appellant and did not certify in 

column 8.  
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P.W. 395 deposed that in 2009 he had his posting in 

RAB-11. On 29.03.2009 as per information of Rahima Begum, 

the wife of BDR person Akter Hossain he recovered a mobile 

set from Tajul Islam of Chhoto Maddapara under Police Station 

–Katowali vide seizure list 848. He identified his signature his 

seizure list 848/1 and material exhibit as LLV1. On 31.03.2009 

he further recovered a mobile set (Nokia) with Sim card 

No.01811899018 from Rahima, the wife of BDR person Akter 

from Charpatalia under District-Munshigonj. He also recovered 

another Sim of serial No.4666E. He identified the seizure list 

exhibit 849, his signature exhibit 849/1 and material exhibit 

LLVII. Later on, he came to know that N-75 8 GB model phone 

belong DG, BDR Shakhil Ahmed. The mobile of DG was 

recovered from Rahima, the wife of BDR person Akter.  

No cross-examination was made on behalf of the 

appellant.  

 P.W.396 Abdul Khaleque Meah, Police Inspector 

deposed that on 29l.03.2009 he went to the residence of BDR 

person Akter in the village Pathalia under Police Station 

Gazaria and on placement of Rahima the wife of Akter and in 
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presence of the witnesses he seized a Nokia mobile made in 

Hungary with Warid Telecom Sim Card No.710380474243 

vide seizure list exhibit 850. He identified his signature therein 

and mobile set material exhibit-LLVIII.  

 In cross-examination, he stated that he did not lodge any 

G.D. in Gazaria Police Station. He went to the place of 

occurrence on the night at 1.30. He can’t remember who were 

his team members. He deposited alamats at local police station. 

He cited witnesses from the neighbours. He did not cite any 

female witness. He did not refer the Sim number and did not 

put identity mark on alamat. He did not find the accused. He 

denied the suggestion that he did not recover or seize anything 

and that he deposed falsely.  

P.W.404 Surgeon (Ret.) Md. Amirul Islam deposed that 

on 29.03.2009 at about 1.30 on the night a mobile set with Warid 

Sim Card was recovered from the wife of BDR Sepoy Akhter. 

A seizure list prepared in his presence and he signed the seizure 

list. He further recovered 2 mobiles on 31.03.2009. He identified 

the signature on the seizure list exhibit 850(2) and 849(2) 
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respectively. He identified the mobile required from Rahima, the 

wife of Sepoy Akhter. 

No cross-examination was made on behalf of the 

appellant.  

P.W. 642 is A.S.P. Md. A. Rouf Miah. He deposed that he 

had his posting in CID since 07.09.2009. He collected call detail 

record and supplied it to the I.O. along with C.D.R and C.C.D. 

He exhibited material exhibit CXL.  

Defence. 

 No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that Akter Hossain and Rahima Akter are husband and wife. He 

arrested Akter on 21.03.2009 and took on remand for 12 days. 

He can’t say whether RAB arrested him from Peelkhana on 

08.03.2009 and thereafter he arrested him from the custody of 

RAB. He denied the suggestion that he sent the accused to RAB 

and TFI and that he obtained the confession of the appellant 

under coercion. He arrested Rahima on 31.12.2009 and took her 
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remand on 3 days. He denied the suggestion that he obtained 

confession of Rahma under threat and the story of recovery of 

mobile from the possession of Rahima is false.  

The confession of the appellant Akter Hossain 

(C.S.A.226), runs as under- 

“Avwg 1997 mv‡j wewWAvi G †hvM †`B| 15.3.06 Bs Zvwi‡L 

wcjLvbvq e`jx n‡h Avwm| wewWAvi mßvn Dcj‡ÿ 20wU nvm †Kbv nq| 

Avwg I wmcvnx AvwRR H nvm¸‡jv cwiPh©vi `vwq‡Z¡ wQj| Ab¨vb¨w`‡bi 

g‡Zv 25.02.09 Bs ZvwiLI Avwg Ges AvwRR 2 R‡bB nvm¸‡jv wb‡q 

cyKz‡i hvB mKvj 7.00 Uvi w`‡K| Avwg cyKzi cv‡o e‡m wQjvg| †`wL †h 

A‡bK †jvKRb (meB wewWAvi m`m¨) ‡`Šwo‡q 36, e¨v‡Uwjqv‡bi w`‡K 

Avm‡Q| Avwg wR‡Ám Kwi wK n‡q‡Q? †KD †Kvb DËi ‡`q bv| gv‡Vi 

fxZi hviv KvR KiwQj ZvivI P‡j hvq| ZLb AvwgI †`Šwo‡q jvB‡b 

hvB| cÖPÛ †Mvjv¸wji kã nw”Qj| Avwg jvB‡b †M‡j ZLb gvB‡K ïb‡Z 

cvB †h, mevB jvBb †_‡K †ei n‡q Av‡mb| mevB A ¿̄ †bb| hw` jvB‡b 

KvD‡K cvIqv hvq ¸wj Kie| ZLb Avwg †Wªm c‡i A‡ ¿̄i Rb¨ †Kv‡Z 

hvB| wKš‘ wM‡q †`wL †Kvb A ¿̄ bvB| ZLb Avwg Avevi jvB‡b P‡j Avwm 

Ges Qv‡` wM‡q jywK‡q _vwK| AvbygvwbK 1 N›Uv ci 11.00 Uvi w`‡K 

B.Gg.B †g‡mi †cQ‡b †M‡j †mLv‡b 02wU †gvevBj cwoqv _vK‡Z ‡`wL| 
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ZLb †gvevBj 02wU Zz‡j wb‡q Avwg Avgvi jvB‡b wM‡q Avgvi Uªvs‡K 

†i‡LwQ| 12.00 Uvi w`‡K Avgvi PvPv‡Zv fvB Avgv‡K †dvb K‡i Avgvi 

†LvR Lei †bIqvi Rb¨| ZLb Avwg Avgvi PvPv‡Zv fvB‡K Avm‡Z ej‡j 

†m 3 bs †MB‡Ui Kv‡Q Avm‡j Avwg ZLb H †gvevBj 02wU I 3000/- 

UvKv Zvi wbKU w`‡qwQ Avgvi ¿̄xi Kv‡Q †cŠwQ‡q †`Iqvi Rb¨| Zvici 

Avwg jvB‡b hvB| jvBb †_‡K ỳcyi AvbygvwbK 2.00 Uvi w`‡K 36 

e¨v‡Uwjqvb gv‡Vi †`Iqvj UcwK‡q wcjLvbv n‡Z cvjvBqv †ewieva w`‡q 

†n‡U k¨vgjx hvB| k¨vgjx †_‡K Mvox‡Z D‡V mvfvi wM‡qwQ  Avgvi 

†ev‡bi evmvq| Avgvi mv‡_ Avgvi †em‡gU cyjK gwjøK I Avgvi mv‡_ 

Avgvi †ev‡b evmvq hvq|  28/02/09 Bs ZvwiL wU.wf‡Z mvavib ÿgvi 

†Nvlbv ï‡b 4 bs †MB‡U Avwm| wKš‘ †mw`b XzK‡Z cvwi bvB| c‡i 

1/3/09 Bs ZvwiL wcjLvbvq nvwRi nB| fxZ‡i XzwK| 21/3/09 Bs 

ZvwiL Avgv‡K ‡Mªßvi K‡i jvjevM _vbvq wb‡q Av‡m| GB Avgvi 

Revbew›`| 

Mr. Md. Sanowar Hossain, the learned Advocate 

appearing on behalf of convict-appellant submits that the 

convict-appellant was charged under Sections 302/382/411/34 

of the Penal Code and Trial Court in consideration of the 

evidence on record found him guilty of the offence only under 
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Section 382 of the Penal Code and sentenced him to suffer 

rigorous imprisonment for 10 (ten) years R.I. and a fine of 

TK=50,000/- in default to suffer R.I. for further 2 (two) years. 

Mr. Sanowar further submits that in the instant case there 

appears no ingredient of offence under section 382 of the Penal 

Code and the evidence of P.Ws. 395, 396, 404 and 642 bears no 

relevancy against the appellant. None of them identified the 

appellant with his badge No. and Battalion No. They are merely 

a seizing and seizure officers of mobile sets material exhibits- 

LLVII and LLVIII. Which were recovered from the wife and 

relative of the appellant. No incriminating substance was 

recovered from the possession of the appellant. P.W. 349 is the 

recording Magistrate of the confessional statement of the 

convict/appellant. The confessional statement also does not 

disclose that any material substance was recovered from his 

possession. It is admitted by P.W. 654, the investigation officer 

that the appellant was taken on remand for 3 (three) days. It is 

apparent that the confession of the convict/appellant is no more 

but a product of torture and it does not bear any evidentiary 

value.  
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Mr. Sanowar,  in fine, submits that no substantive 

evidence appears against the convict-appellant to support the 

impugned order of conviction and sentence and trial Court 

having failed to appreciate the evidence on record erroneously 

found him guilty of the offence under Section 382 of the Penal 

Code and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws. 

395, 396, 404 and 642, are seizing officer of mobiles exhibits- 

LLVII and LLVIII from the wife of the appellant and his 

relative which finds corroboration by his own confession and 

thus recovery of mobiles leading to his confession provides 

substantive evidence against the appellant in establish in the 

charge of section 411 of the Penal Code against the appellant. 

P.W. 654 admits that Rahima and Akter are husband and wife. 

The confession of the appellant appears inculpatory, voluntary 

and true and it bears evidentiary value.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 
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rightly found the appellant guilty of the offence under Section 

382/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

Strong evidence is available against the convict/appellant 

as to recovery of stolen goods from his possession.   

Taking away goods from officer’s quarter of Peelkhana 

during the occurrence and handing over those to his wife and 

relative finds corroboration by his own confession. 

The convict/appellant Akter Hossain (C.S.A.226) stated 

in his confessional statement- 

“ZLb Avwg †Wªm c‡i A‡ ¿̄i Rb¨ †Kv‡Z hvB| wKš‘ wM‡q †`wL †Kvb A ¿̄ 

bvB| ZLb Avwg Avevi jvB‡b P‡j Avwm Ges Qv‡` wM‡q jywK‡q _vwK| 

AvbygvwbK 1 N›Uv ci 11.00 Uvi w`‡K B.Gg.B †g‡mi †cQ‡b †M‡j 

†mLv‡b 02wU †gvevBj cwoqv _vK‡Z ‡`wL| ZLb †gvevBj 02wU Zz‡j 

wb‡q Avwg Avgvi jvB‡b wM‡q Avgvi Uªvs‡K †i‡LwQ| 12.00 Uvi w`‡K 

Avgvi PvPv‡Zv fvB Avgv‡K †dvb K‡i Avgvi †LvR Lei †bIqvi Rb¨| 
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ZLb Avwg Avgvi PvPv‡Zv fvB‡K Avm‡Z ej‡j †m 3 bs †MB‡Ui Kv‡Q 

Avm‡j Avwg ZLb H †gvevBj 02wU I 3000/- UvKv Zvi wbKU w`‡qwQ 

Avgvi ¿̄xi Kv‡Q †cŠwQ‡q †`Iqvi Rb¨|  

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. His confession appears inculpatory. 

It also appears true in view of the attending facts and oral 

evidence on record.  

Prosecution adduced direct evidence by examining P.Ws. 

395, 396, 404 and 642 as to recovery of stolen goods from the 

possession of the wife and relative of the convict/appellant.  

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court rightly found the convict/appellant 

guilty of the offence under Section 411 of the Penal Code and 

sentenced him accordingly. But his conviction under section 

380 of the Penal Code finds no substance and it’s warrants 

interference.  

Accordingly, the conviction of the convict-appellant is 

modified under Section 411 of the Penal Code and the sentence 
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imposed upon by the learned Judge of the trial Court for the 

aforesaid offence is, hereby, affirmed with modification of the 

sentence of rigorous imprisonment for 3 (three) years and fine 

reducing to Tk.5,000/-(five thousand), in default, to suffer S.I. 

for 6(six) months. 

  The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 

C.S. Accused No.243 Ansar Battalion/ 1916458 Md. 

Sarwar Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 411 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months in consideration of the evidence 

of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.415 Md. Saiful Islam 

 P.W.416 Liton Kumar Biswas 

 P.W.417 Sheikh Insan Ali 

 P.W.418 Md. Emdadul Haque 



 

 

10203

 P.W.642 Md. Abdur Rouf Meah, A.S.P and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  

convict-appellant. 

P.W.415 Md. Saiful Islam deposed that on 05.04.2009 at 

about 9.30 A.M. police recovered a mobile set black in colour 

from the appellant Sorowar Hossain (a member of Anser) 

from video shop at Bethgram. He prepared the seizure list 

exhibit 855 and his signature exhibit 855(1). He identified the 

seized article exhibit LLXV. Later on he came to know the 

seized mobile was of Major Saleh. 

In cross-examination on behalf of the appellant, he stated 

that he did not prepare the seizure list. Seizure list was prepared 

in his video shop. The video shop was in market. There are some 

others shop beside his shop. Liton, Ishaq and Sabu Sheikh was 

adjacent shops keeper. He did not know the accused from earlier. 

The accused came to his shop for Flexi Load. The accused was 

arrested from his shop. He denied the suggestion that the 

accused did not come to his shop for any Flexi Load. He denied 

the suggestion that he deposed falsely.  
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P.W.416 Liton Kumar Biswas deposed that on 05.04.2009 

at about 9.30, Saidul  and Anser member the appellant Sarwar 

was arrested. RAB officer Emdad recovered a mobile set Nokia 

mobile from him. He signed in the seizure list exhibit 855(2). 

In cross-examination, he stated that he knew Saidul. His 

shop was to the east of the shop of Saidul after three shops. He 

denied the suggestion that he deposed falsely. 

P.W. 417 Sheikh Insan Ali. He was tendered.  

In cross-examination on behalf of the appellant, he stated 

that when he signed the seizure list he was in a video shop. He 

denied the suggestion that he was not present at the time of 

preparation of seizure list and that he deposed falsely.  

P.W.418 S.I. Md. Emdadul Hoque deposed that on 

05.04.2009 as S.I. of RAB-8 in Madaripur he seized a Nokia 

Mobile Set from the appellant Sorowar, a member of Anser in 

a video shop of Bethgah. He identified the signature in the 

seizure list exhibit 855(3) and seized mobile. The appellant 

Sorowar admitted to him that Sepoy Touhid, the sister of her 

husband gifted the mobile to him.  
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In cross-examination on behalf of the appellant, he stated 

that in RAB-8 there were number of Sub-inspectors.  Maj. 

Sanowar was with him. The place of occurrence was 30/35 

kilometer away from the camp. They came there by a vehicle. 

He informed Gopalgonj Police Station over mobile. The force of 

Gopalgonj Police Station came at 9.40 A.M. He cannot say who 

was the leader of Gopalgonj team. The accused was handed over 

to Anser but seized alamats was handed over to Gopalgonj 

Police Station. In the seizure list there is no signature of officer 

of Gopalgonj Police Station. He denied the suggestion that he 

deposed falsely.  

P.W. 642 A.S.P. Md. A. Rouf Miah deposed that he had 

his posting in CID since 07.09.2009. He collected call detail 

record and supplied it to the I.O. along with C.D.R and C. CD. 

He exhibited material exhibit CXL.  

Cross-examined was declined on behalf of the appellant. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 10.01.2010. Exhibit 855 was 

prepared by A.S.I Emdadul Haque on 05.04.2009. A.S.I. 
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Emdadul Haque had his posting in RAB-8. He was not a 

member of investigation team. Exhibit 855 is a mobile 

recovered from Gopalgonj District. He did not send him any 

requisition for going at Gopalgonj. He did not seize the G.D. in 

reference of which A.S.I. Emdadul Haque went to Gopalgonj. 

The seized alamats vide exhibit 855 was not produced before 

the Court of Chief Judicial Magistrate, Gopalgonj. No 

identification mark and signature appears in seized mobile. He 

denied the suggestion that the seized mobile was collected from 

the market and used it for implicating the appellant falsely.  

The confession of the appellant Ansar Battalion Md. 

Sarwar Hossain (C.S.A.243), runs as under- 

“20/02/09Cw A¡¢j A¡j¡l A¡ep¡−ll ®VÊ¢ew ®no L−l h¡¢s k¡Cz 10 

¢c−el R¤¢V−az A¡j¡l i¢NÀf¢a −a±¢qc ¢h, ¢X, A¡l, ¢fmM¡e¡u LjÑla 

¢R−m¡z A¡¢j kMe h¡¢s−a R¤¢V−a k¡C aMe ®p R¤¢V ®n−o LjÑÙÛ−m 

A¡p¢R−m¡z A¡¢jC a¡−L Y¡L¡u A¡p¡l N¡¢s−a a¥−m ¢c−u¢Rm¡jzR¤¢V−a 

b¡L¡ AhÙÛ¡u A¡¢j 25/02/09Cw  öe−a f¡C ®k Y¡L¡l ¢fmM¡e¡ÙÛ ¢h, ¢X, 

A¡l cga−l Nä−N¡m q−µRz 27/02/09Cw ®a±¢qc i¢NÀf¢a h¡¢s−a A¡−pz 

27/02/09Cw l¡−a ®p A¡j¡−cl h¡¢s−a b¡−Lz 01/03/09Cw ®p plL¡l£ 

¢e−cÑn Ae¤k¡u£ ¢fmM¡e¡ÙÛ ¢h, ¢X, A¡l, pcl cç−l Q−m k¡h¡l pju Aj¡−L 
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HL¢V ®j¡h¡Cm ®pV ¢c−u k¡uz ®p Aj¡−L I −pVV¡ hÉhq¡l Ll−a h−mz 

A¡¢j plm ¢hnÄ¡p a¡ hÉhq¡l Ll−a b¡¢Lz03/03/09Cw A¡¢j j¡c¡l£f¤lÙÛ 

A¡j¡l hÉ¡V¡¢mu¡e ®qX ®L¡u¡VÑ¡−l S−ue L¢lz ¢LR¤¢ce fl A¡j¡l ®f¡¢øw 

qu ®N¡f¡mN−‘l ®haNË¡jÙÛ A¡ep¡l LÉ¡−Çfz 05/04/09Cw HL¢V −c¡L¡−e 

−gÓ¢„ ®m¡X h¡l−a  k¡Cz ®c¡L¡ec¡l A¡j¡−L HLV¤ hp−a h−mz  A¡¢j h−p 

b¡¢Lz aMe RAB Hl f¤¢mn A¡−pz A¡j¡−L ®pV Hl Lb¡ ¢S‘¡p¡ L−l z 

A¡¢j a¡−L h¢m ®k A¡j¡l i¡¢NÀf¢a ¢h, ¢X, A¡l H Q¡L¥l£ L−lz ®p A¡j¡−L 

®pVV¡ ¢c−u−Rz IM¡e  ®b−L fÐb−j A¡j¡−L LÉ¡Çf H ®euz ®pM¡−e ®b−L 

−hV/¢hR¡e¡ pq A¡j¡−L j¡c¡l£f¤l RAB  A¢g−p ®euz ph ¢LR¤ ®hl L−lz 

A¡j¡−L A¡j¡l ®qX ®L¡u¡VÑ¡−l ¢c−u  A¡−pz IM¡−e ¢LR¤¢ce L¡S L¢lz f−l 

¢Te¡Ccq q¢le¡L¥ä b¡e¡l ih¡e£f¤l f¤¢mn LÉ¡Çf H A¡j¡−L hcm£ Ll¡ qu 

z Na 04/01/10Cw Aj¡−L Y¡L¡ÙÛ C. I. D  A¢g−p X¡L¡ qu B¢j B¢p z 

a¡l¡ A¡j¡l Statement ®euz HC A¡j¡l hš²hÉ z Hl ®hn£ ¢LR¤ A¡l 

A¡¢j S¡¢e e¡z f−l 9/1/10 a¡¢l−M  C. I. D  A¢g−p A¡j¡−L ®NÊga¡l 

L−lz” 

Mr. Md. Shamim Sarder, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/201/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence only under Section 411 of the Penal Code 
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and sentenced him 3 (three) years R.I. and a fine of Tk. 5,000/- 

in default to suffer 6(six) months more. 

Mr. Sarder further submits that in fact, no substantive 

evidence appears against the convict/appellant to support his 

conviction under section 411 of the Penal Code. P.Ws. 415-417 

are in fact, seizure witnesses, P.W. 418 is seizing officer and 

P.W. 642 is the witness in whose presence recovery was made. 

The confession appears exculpatory. He had no knowledge of 

the goods as stolen. Trial court having failed to appreciate the 

evidence on record found him guilty of the offence and 

sentenced him as aforesaid in arbitrarily manner.  

Mr. Sarder, in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 411 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws. 415 

-417 are seizure witnesses and P.W. 418 is the seizing officer. 
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From their evidence it appears that a   mobile (Nokia) was 

recovered from the possession of the convict/appellant. Their 

testimonies finds support from the confessional statement of the 

appellant. The confession of the appellant is inculpatory in 

nature and it bears substance to the effect that he kept the 

recovered mobile in his custody.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

411 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  
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Strong evidence is available against the convict/appellant 

as to recovery of stolen goods from his possession.   

The recovery of stolen goods from Peelkhana during the 

occurrence finds corroboration by his own confession. 

The convict/appellant Ansar Battalion Md.  

Sarwar Hossain (C.S.A.243) stated in his confessional 

statement- 

“R¤¢V−a b¡L¡ AhÙÛ¡u A¡¢j 25/02/09Cw  öe−a f¡C ®k Y¡L¡l ¢fmM¡e¡ÙÛ 

¢h, ¢X, A¡l cga−l Nä−N¡m q−µRz 27/02/09Cw ®a±¢qc i¢NÀf¢a h¡¢s−a 

A¡−pz 27/02/09Cw l¡−a ®p A¡j¡−cl h¡¢s−a b¡−Lz 01/03/09Cw ®p 

plL¡l£ ¢e−cÑn Ae¤k¡u£ ¢fmM¡e¡ÙÛ ¢h, ¢X, A¡l, pcl cç−l Q−m k¡h¡l 

pju A¡j¡−L HL¢V ®j¡h¡Cm ®pV ¢c−u k¡uz ®p Aj¡−L I −pVV¡ hÉhq¡l 

Ll−a h−mz A¡¢j plm ¢hnÄ¡p a¡ hÉhq¡l Ll−a b¡¢Lz03/03/09Cw A¡¢j 

j¡c¡l£f¤lÙÛ A¡j¡l hÉ¡V¡¢mu¡e ®qX ®L¡u¡VÑ¡−l S−ue L¢lz ¢LR¤¢ce fl 

A¡j¡l ®f¡¢øw qu ®N¡f¡mN−‘l ®haNË¡jÙÛ A¡ep¡l LÉ¡−Çfz 05/04/09Cw 

HL¢V −c¡L¡−e −gÓ¢„ ®m¡X h¡l−a  k¡Cz ®c¡L¡ec¡l A¡j¡−L HLV¤ hp−a 

h−mz  A¡¢j h−p b¡¢Lz aMe RAB Hl f¤¢mn A¡−pz A¡j¡−L ®pV Hl 

Lb¡ ¢S‘¡p¡ L−l z A¡¢j a¡−L h¢m ®k A¡j¡l i¡¢NÀf¢a ¢h, ¢X, A¡l H 

Q¡L¥l£ L−lz ®p A¡j¡−L ®pVV¡ ¢c−u−Rz” 



 

 

10211

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.325 certified 

the confession as voluntary. His confession appears inculpatory. 

It also appears true in view of the attending facts and oral 

evidence on record.  

Prosecution adduced direct evidence in support of the 

charges against the convict/appellant. P.Ws. 415, 416 and 418 

provide direct evidence as to recovery of stolen goods from the 

possession of the convict/appellant.  

P.W. 415 deposed- 

‘5/4/09 mKvj 91/2 Uvq †MvcvjMÄ m`i _vbvaxb †eZMªvg wWwW I 

†`vKv‡bi wfZ‡i AvbQvi m`m¨ mv‡ivqvi û‡m‡bi KvQ †_‡K Avwg I 

mv¶xM‡bi Dcw ’̄wZ‡Z S.I Gg`v` 1wU Kv‡jv is‡Mi †gvevBj †mU D×vi 

K‡i|’ 

P.W.416 deposed-  

“5/4/09 Zvwi‡L mKvj 9 1/2 Uvq †eZMv †_‡K mvB ỳj Bmjvg wWwW I 

†`vKvb †_‡K AvbQvi m`m¨ mv‡ivqvi †K †Mªßvi K‡i| RAB Awdmvi 

Gg`v` Zvi KvQ †_‡K Nokia mobile D×vi Kwi|” 

P.W. 418 deposed-  
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‘5/4/09 Zvwi‡L ASI wnmv‡e RAB- 8 G gv`vixcy‡i _vKve ’̄vq mKvj 

9.30 wgt †MvcvjMÄ m`i _vbvaxb (AcvV¨) †iv‡Wi †eZMvI wWwW I 

†`vKvb n‡Z AvbQvi m`m¨ m‡ivqv‡ii wbKU †_‡K 1wU Kv‡jv Nokia 

Mobile Set Rã Kwi|’ 

On our above discussions in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that the trial Court rightly found the convict/appellant 

guilty of the offence under Section 411 of the Penal Code. But 

his conviction under section 380 of the Penal Code finds no 

substance and it warrants interference.  

Accordingly, the conviction and sentence of the convict-

appellant is modified. He is found guilty of the offence under 

Section 411 of the Penal Code and sentenced to suffer rigorous 

imprisonment for 3 (three) years and fine of Tk.5,000/-(five 

thousand), in default, to suffer S.I. for 6(six) months.  

 The Criminal Appeal filed on behalf of the 

convict/appellant is accordingly allowed in part. 
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Criminal Appeals and Jail appeals in respect of the 

convict-appellants mentioned hereunder are allowed. The 

sentence imposed upon by the trial Court is hereby set aside 

in respect of convict-appellants, namely, as under: 

C.S. Accused No.109 Sepoy/76089 Md. Hadiul Islam. 

Trial court charged the appellant under Sections 

302/382/342/149/144/34 and having found guilty of the 

offences under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years  in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.394 Fahmida Sultana Shiuli, S. I. Police Officer. 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.394 Fahmida Sultana Shiuli deposed that while she 

had her posting at Tangail Police Station as S.I. she seized some 
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personal goods of the convict-appellant Hadiul Islam on 

27.02.2009. He recovered a spectacle, a wrist-watch, material 

exhibit-IIILL from the appellant vide seizure list exhibit 847, 

her signature exhibit 847/1.  

In cross-examination on behalf of the appellant, she 

stated that she can’t say who placed before her the seized 

goods. Her companions, all were police personnel. She denied 

the suggestion that she had no authority to seize the materials. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that no witness deposed before him under 

161 and that he implicated the appellant falsely on recovery of 

his personal materials. I.D. card, spectacle all belong to the 

appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Sections 302/382/ 342/149/114/34 of the Penal Code but 

found him guilty under Section 382 only and sentenced him to 

suffer R.I. for 10 (ten) years and a fine of take 10,000/- in 

default further R.I. for 2 (two) years. 
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Mr. Islam further submits that there is no iota of evidence 

in support of the charge under section 382 of the Penal Code 

and Trial Court erroneously found him guilty of the offence and 

sentenced him arbitrarily. 

Mr. Islam further submits that prosecution cited P.W. 394 

as sole witness save P.W. 654 who is the investigation officer, 

merely a formal witness. The testimony of P.W. 394 does not 

substantiate the offence as alleged under section 382. In fact she 

is a seizing witness. She candidly admitted that she seized 

personal goods of the appellant- ‘ Avmvgx nvw`Dj e¨w³MZ gvjvgvj Rã 

Kwi....................  wmcvnx nvw`D‡ji KvQ †_‡K 1wU Pkgv, nvZ Nwo cvIqv 

hvq| e¯—¡ cª̀ t IIILLÕ.  P.W. 654, the investigation officer in 

corroboration with P.W 394 deposed ‘I/D KvW©Uv Avmvgxi, Pkgv 

AvmvgxiÕ. 

Mr. Islam thus submits the prosecution evidence as 

referred above does not substantiate the charge under Section 

382 of the Penal Code against the Appellant in any way and the 

convict-appellant was erroneously found guilty and  sentenced 

arbitrarily and it warrants necessary interference.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State in fact, finds no leg to 

stand in support of the impugned order of conviction and 

sentence to the appellant.     

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

P.W. 394 is a seizing officer and the material she seized 

belonged to the convict/appellant as per her evidence- ‘Bp¡j£ 

q¡¢cE−ml hÉ¢š²Na j¡m¡j¡m Së L¢l’ and the evidence of P.W. 654, the 

investigation officer- ‘BC,¢X L¡XÑ, Qnj¡ Bp¡j£lz’  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  
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C.S. Accused No.320 Naik/47555 Md. Intaj Ali. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.51 Md. Rafiuzzaman 

 P.W.333 Mohammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.51 Md. Rafiquzzaman deposed that he attended 

Darbar on 25.02.2009 at 09.00 A.M. at about 9.25 a soldier 

moved towards D.G. with arms and thus there happened 
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disorder. The soldiers began to leave Darbar. Coming out from 

Darbar he came to see Lt. Col. Sams to talk with some J.C.Os. 

He left the place and moved towards J.C.O. mess. On the way 

to the south of parade ground, beside the road he saw Sepoy 

Mazahar, Sepoy Jashim, Hasanuzaman, Naik Emdad, Sepoy 

Salim and Sepoy Harun Islam with arms, agitated mood and 

moving towards Darbar on firing.  

 In cross-examination on behalf of the appellant Naik 

Imtiaz, he stated that he saw to firing. In a battle field two 

groups to make firing but on that day he did not see two groups 

to make firing. He deposed before the I.O. that at the detoriated 

condition he went to JCO mess. He denied the suggestion that 

he did not depose before the I.O. that on the way he saw to 

make firing. He can’t say whether Army examined physically 

on 27.02.2009. He remained in JCO mess on 26.02.2009. He 

did not hear any miking. He can’t say whether all BDR 

personnel left on 26.02.2009. He denied the suggestion that he 

has been tutored to give evidence and that he did not see any 

firing occurrence. He denied the suggestion that he did not see 

the appellant and that he deposed falsely.  
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 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 21.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

398 and his signature 398/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 01.04.2009 and he recorded 

his statement on 21.04.2009. The appellant was brought before 

him from CID. He denied the suggestion that the appellant did 

not make any confession and he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he recorded the 161 statement of witness P.W. 161 on 

21.03.2009. In his statement there is the reference of New 

Market Case No.9 dated 06.04.2009. It was wrongly referred. 

He denied the suggestion that he falsely created the 161 

statement of the witness. P.W.51 did not specially mention 

when and where he saw the appellant. The appellant was taken 
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on remand for 12 days. He denied the suggestion that the 

confession was of the appellant was obtained under oppression.  

The confession of the appellant Naik Md. Intaz Ali 

(C.S.A.320), runs as under- 

“A¡¢j 8j ®nÊe£−a fs¡öe¡ L¢lu¡−Rz Aafl 31/07/1986 p¡−m 

¢h¢XA¡−l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz A¡¢j ¢h¢iæ ®Sm¡u Q¡L¥l£ L¢lz 

a¡lfl 2005 p¡−m 44 l¡C−gm hÉ¡V¡¢mu¡e, ¢h¢XA¡l pcl cçl ¢fmM¡e¡ 

Y¡L¡u hcm£ qCz  2007 p¡−m A¡¢j e¡−uL f−c f−c¡æ¢a f¡Cz 2007-

2008 p¡−m lÉ¡h-11−a Q¡L¥l£ L−l 2008 p¡−ml ¢X ®pðl j¡−p ¢eS 

hÉ¡V¡¢mu¡e ¢h¢XA¡l pcl cç¡l Y¡L¡u −k¡N¡c¡e L¢lz A¡j¡l ®j¡h¡Cm eðl 

01725-017410 Hhw A¡j¡l Ù»£ ®j¡h¡Cm eðl 01712-441859z ¢hNa 

24/02/2009 a¡¢lM pL¡m 5V¡u O¤j ®b−L E−W ¢X ¢S ihe N¡−XÑl ¢XE¢V 

Ll¡l SeÉ fÐÙ¹¤¢a NËqe L¢lz  f−l pL¡m 7.00 V¡l pju f§−hÑl N¡XÑ−cl 

p¡−b A¡j¡l hcm£ quz A¡j¡l ihe N¡−XÑ 4 Se He ¢p J Hhw 9 Se 

¢pf¡q£ fkÑ¡uœ²−j ¢XE¢V L¢lz a¡−cl j−dÉ A¡¢j 44  hÉ¡V¡¢mu¡−el  

q¡¢hmc¡l ®lS¡Em, q¡¢hmc¡l h¡h¤m e¡−uL q¡pja, ¢pf¡q£ ®M¡l−nc 

¢pf¡q£ ®m¡Lj¡e  Hhw ¢pf¡q£ Cjl¦m−L ¢Q¢e z flhaÑ£−a Ef−l E−õ¢Ma 

¢h¢XA¡l pcpÉpq A¡−l¡ A−e−L f¡m¡œ²−j ¢XE¢V L¢lz ¢XE¢V Ll¡ L¡m£e 

¢c−el ®hm¡ A¡EV ®N−V 1Se ¢pf¡q£ J 1Se Lj¡ä¡l, Ce ®N−V 12 Se 

¢pf¡q£ J Nmg ®N−V 1 Se ¢pf¡q£ ¢XE¢V L−lz flha£Ñ−a påÉ¡ 6V¡l pju 
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Ce ®N−V 1 Se Lj¡ä¡l Hhw Nmg ®N−V 1 Se Lj¡ä¡l q¡¢au¡l pq ¢XE¢V 

L−lz A¡¢j A¡EV ®N−V 2u N¡XÑ Lj¡ä¡l Hhw q¡¢hmc¡l ®lS¡Em 1j N¡XÑ 

Lj¡ä¡l ¢Rmz 25/02/2009 a¡¢lM l¡a 1V¡ ®b−L pL¡m 7.00 V¡ fkÑ¿¹ 

¢XE¢V L¢lz 25/02/09 a¡¢lM pL¡m 7V¡l pju q¡¢hmc¡l h¡h¤m J e¡−uL 

q¡pj−al ¢eLV N¡XÑ h¤¢T−u ®cC Hhw pL¡m 7.15 O¢VL¡l pju e¡−uL 

¢p¢ŸL Hl ¢eLV ®L¡−a q¡¢au¡l h¤¢T−u ¢cCz pL¡m 7.30 O¢VL¡l pju 

m¡C−e H−p e¡Ù¹¡ ®M−u O¤¢j−u f¢sz pL¡m 10.00 V¡l pju A¡j¡l m¡C−el 

p¡j−e ®N¡m¡…¢m J ¢QvL¡−ll A¡Ju¡−S A¡¢j O¤j ®b−L E¢Wu¡ i−u 

Vu−m−Vl ¢ial k¡Cz Vu−mV ®b−L ®gl¡l fl A¡j¡l 5j am¡ ¢h¢ôw−ul 

3u am¡u 2Se j¤−M¡nd¡l£ ¢h¢XA¡l pcpÉ−L …¢m Ll−a ®c¢M a¡l¡ 

¢QvL¡l ¢c−u hm−a−R L¥š¡l h¡µQ¡l¡, ®pe¡ h¡¢qe£ A¡p−R A¡j¡−cl ®m¡L 

j¡l¡ ®N−R, e£−Q ®e−j A¡u, AÙ» ®e CaÉ¡¢cz A¡¢j f−l e£−Q ®e−j ®j−pl 

¢fR−el ¢c−L H−p A¡j¡l Ù»£l p¡−b Lb¡ h¢m Hhw f¡m¡−e¡l ®Qø¡ L¢lz 

f¡m¡−a e¡ ®f−l ®XCl£ g¡−jÑl ¢c−L k¡C Hhw ®hm¡ 3V¡l pju ®XCl£ g¡jÑ 

®b−L M¡Ju¡l SeÉ ®j−p A¡¢pz H pju m¡C−el p¡j−e h¡®úV NË¡E−äl 

f¡−n HL¢V ¢fLA¡f cy¡s¡−e¡ ¢Rmz ¢fLA¡f ®b−L 2Se j¤−M¡nd¡l£ 

A¡j¡−L 24 l¡C−gm hÉ¡V¡¢mu¡−el HL¢V l¡C−gm ®cuz A¡¢j Eš² 

l¡C−gmpq ®j−p ¢N−u i¡a M¡C Hhw A¡h¡l ®XCl£ g¡−jÑ Q−m k¡Cz l¡a 

Ae¤j¡e 9V¡l pju A¡h¡l ®j−p M¡e¡ ®M−a A¡¢pz l¡−al M¡e¡ ®M−u f¤el¡u 

®XCl£ g¡−jÑl k¡C Hhw ®pM¡−eC l¡−a AhÙÛ¡e L¢l z 
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A¡¢j 26/02/09 a¡¢lM Ae¤j¡e pL¡®m e¡Ù¹¡l SeÉ m¡C−e k¡C Hhw e¡Ù¹¡ 

®M−u 5 am¡l R¡−c k¡Cz ®pM¡−e ¢N−u mÉ¡¾p e¡−uL n¢qc, 44 l¡C−gm 

hÉ¡V¡¢mu¡−el H ®L¡Çf¡e£−L AÙ» q¡−a h−p b¡L−a ®c¢Mz a¡l p¡−b A¡¢jJ 

h¢pz c¤f¤l Ae¤j¡e 12V¡l pju m¡C−el p¡j−e AÙ» Sj¡ ®cu¡l Lb¡ ö−e 

44 l¡C−gm hÉ¡V¡¢mu¡−el ®L¡Çf¡e£l ®L¡−a A¡¢jJ mÉ¡¾p e¡−uL n¢qc AÙ» 

Sj¡ ®cCz f−l ®j−p ¢N−u i¡a M¡C Hhw ö−u f¢sz ®hm¡ Ae¤j¡e 3.30 

O¢VL¡l pju j¡C−L ¢fmM¡e¡l A¡−n f¡−nl ph¡C−L 3 ¢Lx ¢jx S¡uN¡ 

M¡¢m Ll¡l ¢e−cÑn ¢c−m A¡¢j ®f¡o¡L f−sC ®XCl£ g¡−jÑl f¡n ¢c−u Ju¡m 

VfL¡Cu¡ f¡¢m−u k¡Cz f¡m¡−e¡l pju ¢fmM¡e¡l h¡C−l Ju¡−ml f¡−n 

HL¢V h¡p¡u CE¢egjÑ l¡¢M f−l q¡S¡l£h¡N h¡S¡−ll ¢ial ¢c−u 

®h¢sh¡−dl f¡−n HL j¢qm¡l h¡p¡u  l¡¢œ k¡fe L¢lz 27/02/09 Hhw 

28/02/09 a¡¢lM I h¡p¡−aC AhÙÛ¡e Ll¡l plL¡l£ ®O¡oe¡ −fÐ¢r−a 

01/03/2009 a¡¢lM ¢SN¡am¡l 4ew ®N−V k¡C Hhw 03/03/2009 a¡¢lM 

¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz ¢hNa 01/04/2009 a¡¢lM ¢fmM¡e¡ ®b−L 

®NËga¡l quz HC A¡j¡l Sh¡eh¾c£z” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 382 and sentenced him 
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10(ten) years and a fine of Tk.50,000/- in default 2 (two) years 

more. 

Mr. Islam further submits that the testimony of P.W.51 

does not bear any relevancy against the appellant. He refers the 

name as ‘Naik Emdad’, but the appellant is Md. Intaz Ali.  

Mr. Islam also submits that the confession of the 

appellant is neither voluntary nor true. P.W.654, the 

investigation officer admits that the appellant was taken on 

remand for 12 days. It finds no corroboration by any other 

evidence. It can’t be taken in to consideration as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.51 is 

the eye witness and he identified the appellant but inadvertently 

his name was recorded as Naik Emdad by way of Slip of pen or 
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tongue. From his testimony it appears that he was carrying arms 

which makes it clear that he took up arms by plundering kote. 

His confession –‘ H pju m¡C−el p¡j−e h¡®úV NË¡E−äl f¡−n HL¢V 

¢fLA¡f cy¡s¡−e¡ ¢Rmz ¢fLA¡f ®b−L 2Se j¤−M¡nd¡l£ A¡j¡−L 24 l¡C−gm 

hÉ¡V¡¢mu¡−el HL¢V l¡C−gm ®cuz A¡¢j Eš² l¡C−gmpq ®j−p ¢N−u i¡a M¡C Hhw 

A¡h¡l ®XCl£ g¡−jÑ Q−m k¡C ’ appears inculpatory in nature and finds 

corroboration by P.W. 51. Mere taking on remand does not 

render the confession involuntary. P.W.333 , the confession 

recording Magistrate duly certified it as voluntary.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Sections 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

P.W. 51 referred the accused as ‘Emdad’ without any 

Battalion and badge No. but the appellant is Intaj Ali. His 
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testimony in fact, does not attract the appellant. It is true that 

the convict/appellant had his own confession in taking arms but 

admittedly he was taken on remand for 12 (twelve) days and no 

corroborative evidence appears to it’s support. The  evidence as 

pressed on behalf of the prosecution does not inspire confidence 

to  his complicity to the offence as alleged.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.348 Sepoy/58104 Md. Sorowar 

Hossain 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.320 Shamima Parveen, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

23.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 312 and her 

signature 312/1 series.  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 06.04.2009 and took on 

remand for 8 days. He denied the suggestion that he obtained 

the confession of the appellant by oppression.  

The confession of the appellant Sepoyh Md. Sarwar 

Hossain (C.S.A.348), runs as under- 

“¢Q¿¹¡i¡he¡l SeÉ 03 O¾V¡ pju ®cu¡l flz 24/02/09 a¡¢lM A¡¢j 

fÐd¡ej¢¿»l ¢el¡fš¡ ¢XE¢V−a ¢Rm¡jz a¡lfl A¡¢j °p¢eL m¡C−e ¢Rm¡jz 

25/02/09 a¡¢l−M pL¡m 7.30 V¡u clh¡−ll SeÉ g¢mw L¢lz  8.00 V¡l 

pju clh¡l q−m ®f±Ry¡Cz  9.15 O¢VL¡u clh¡l öl¦ quz¢X ¢S pÉ¡l 

hJ²−hÉ X¡m-i¡a LjÑp§Q£l Lb¡ h−mez qW¡v p¡C−V N¤¢ml në quz p¡j−e 

hp¡ ¢h ¢X A¡l pcpÉl¡ ®c±s¡Cu¡ ®fR−e R¤−V A¡p−a b¡−Lz A¡¢j 

®N¡m¡N¤¢ml në ö−e ph¡l p¡−b ®hl qCz A¡¢j °p¢eL m¡C−el −L¡Çf¡e£l 

A¢g−p E¢Wz A¡¢j ®ia−l A¡mj¡¢ll f¡−n h−p b¡¢Lz  j¡−T j¡−TC j¤M 

h¡d¡ ¢h ¢X A¡l pcpÉl¡ H−p N¤¢m R¤s−a b¡−Lz Hhw h−m fÐ−aÉL®L AÙ» 

¢e−a, ®LE M¡¢m q¡−a b¡L−he¡ h−mz påÉ¡ 07.00 O¢VL¡u A¡¢j °p¢eL 

m¡Ce ®b−L ®e−j ®XC¢l g¡−jÑ k¡Cz l¡−a ®XC¢l g¡−jÑ ¢Rm¡jz 26/02/09 

a¡¢lM  ®hm¡ 1.30 ¢j¢e−V −XC¢l g¡−jÑ  b¡L¡ AhÙÛ¡u öe−a f¡C j¡C−L 

h−m−R ®k fÐd¡ej¢¿» AÙ» ®N¡m¡h¡l¦c Sj¡ ¢c−a h−m−Rz A¡¢j aMZ m¡C−el 

¢c−L A¡¢pz q¡¢hmc¡l ®jSl A¡h¤m L¡j¡m HLV¡ q¡¢au¡l ¢e−u ®L¡−a Sj¡ 
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¢c−a h−mz A¡¢j 1V¡ Q¡C¢eS AÙ» a¥−m ¢e−u −L¡−l  Sj¡ ®cCzA¡¢j m¡C−e 

¢g−l A¡¢pz ®N¡pm L−l O¤j ®cCz ®hm¡ Ae¤j¡e 4.00 O¢VL¡u ®c¢M ph¡C 

®c±−s f¡m¡C−a−Rz A¡¢j aMe ¢p¢im ®f¡o¡−L ®XC¢l g¡jÑ Hm¡L¡ ¢cu¡ 

f¡m¡Cu¡ A¡j¡l ®R¡V i¡C Hl n¡qh¡−Nl h¡p¡u E¢Wz  A¡¢j plL¡l£ ®O¡oe¡ 

ö−e 1/3/09 a¡¢l−M ¢fmM¡e¡l 4 ew ®N−V k¡Cz3/3/09 a¡¢lM A¡¢j 

¢fmM¡e¡u fÐ−hn L¢lz06/04/09a¡¢l−M A¡j¡−L ®NËga¡l L−lz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that both the P.Ws. 320 and 

654 as referred above are formal witnesses, the confession 

recording Magistrate and the investigation officer. His 

confession appears exculpatory. P.W. 654 admits that the 

appellant was taken on remand for 8 days. It is evident that the 

confessional statement of the appellant is a production of 
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torture. It is neither voluntary nor true. It bears no evidentiary 

value.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that the 

confession of the appellant appears inculpatory and voluntary as 

well. No evidence appears that it was obtained under coercion 

or by way of undue influence. There is no legal bar to base on 

conviction if it appears voluntary and true.  

The learned Deputy Attorney General further submits 

that the trial Court having found the confession voluntary and 

true it rightly found the appellant guilty of the offence under 

Section 382 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  
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We have gone through the confessional statement of the 

convict-appellant. No corroborative evidence appears in support 

of the confessional statement of the convict-appellant. Both the 

P.Ws. cited by the prosecution are formal witnesses- the 

confession recording Magistrate and the Investigation officer. 

The confessional statement of the convict-appellant having no 

corroboration by any evidence it can’t solely be based for his 

impugned order of conviction and sentence.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.477 Sepoy/64094 Md. Abul Kalam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 
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default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.35 Sepoy Md. Tobbas Ali  

 P.W.359 Foisal Atique Bin Kader, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P. W. 35 Sepoy Md. Tabbach deposed that on 25.02.2009 

he had his duty at sector magazine and on that day he had with 

him Habilder Habibur, Habilder Majid, Habilder Kalam, 

Sepoy Munnaf, Sepoy Lutfor, Sepoy-Al-Amin and Sepoy Abu 

Bakkar and they had their duty from 7.00 A.M. to 9.00 A.M. 

Making over the charge he went on rest at 9.00 A.M. At about 

9.15 A.M. 14/15 rebellions entered into magazine. They asked 

to open the door and threatened their life. Among them, he 
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could identify Sepoy Altaf, Sepoy Siddique, Sepoy Mizan of 24 

Battalion and Sepoy Paltan Chakma and Sepoy Lutfor Alam of 

24 Battalion. DAD Miraz took away arms from the guards on 

duty and kept the arms of other guard under lock and key. Due 

to unarmed he could not make protest. The rebellions took 

away arms and ammunitions and locked the door keeping him 

unside He came out from the back door and see hundreds of 

rebellions were taking arms and firing rampantly. Being afraid 

he took shelter in 14 Battalion and on the following day on 

26.02.2009 left Peelkhana.  

He was declined to cross-examine on behalf of the 

appellant.  

 P.W.359 Foisal Atique Bin Kader, Magistrate deposed 

that he recorded the confessional statement of the appellant on 

27.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 669 and his 

signature 669/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 15.07.2009 and was taken in 
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CID on 16.07.2009 and brought before him on 27.07.2009. The 

appellant was taken on remand for 10 days. There was no 

access of police in the chamber. He denied the suggestion that 

he did not follow the provisions of law in recording the 

statements and that he did not appraise column 5 and also did 

not certify the confession properly and that the appellant did not 

make any statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 10 days. He denied 

the suggestion that he obtained the 164 statement of the 

appellant under oppression.  

The confession of the appellant Sepoy Md. Abul Kalam 

(C.S.A.477), runs as under- 

“B¢j 2005 q−a AcÉ fkÑ¿¹ ¢h¢XBl pcl cçl ¢fmL¡e¡u LjÑlaz ¢hNa 

25.02.09 ¢MËx pL¡m 7.00 O¢VL¡ q−a 9.00 O¢VL¡ fkÑ¿¹ ®pƒl jÉ¡N¡¢Se 

¢XE¢V ¢Rmz pL¡m Ae¤j¡e 7.30 jÉ¡N¡¢Se N¡−XÑ ¢X¢S pÉ¡−ll HúV ¢XE¢V 

Ll¡l SeÉ A¯ha¢eL mÉ¡¾p e¡−uL j¢el¦‹¡j¡e, ¢pf¡q£ B¢au¡l B−pz 

q¡¢hmc¡l p¢g a¡−cl …¢m ®cuz Bj¡l ¢XE¢V ®n−o B¢j  N¡XÑ l¦−j 

¢Rm¡jz pL¡m Ae¤j¡e 9.30 O¢VL¡l ¢c−L L−uLSe j¤−M¡nd¡l£ ¢h¢XBl 



 

 

10234

pcpÉ püÙ» AhÙÛ¡u N¡XÑ l¦−j fÐ−hn L−l Bj¡−cl A−Ù»l j¤−M ¢S¢Çj L−lz 

Aafl Q¡¢h Q¡uz Q¡¢h b¡−L ¢XE¢V A¢gp¡−ll L¡−Rz Aafl a¡l¡ a¡m¡ 

®i−‰ …¢m ¢e−u Q−m k¡uz aMe Bj¡l¡ M¤hC iu f¡Cz Aafl B¢j HLV¡ 

AÙ» ¢e−u 24 hÉ¡V¡¢mu¡−el m¡C−e ®k−u m¤¢L−u  b¡¢Lz Aafl 26.02.09 

¢MËx c¤f¤l Ae¤j¡e 1.30 O¢VL¡l ¢c−L j¡C−L ®O¡oe¡ ö−e ®L¢¾cÐu ®L¡u¡VÑ¡l 

N¡−XÑ AÙ»¢V Sj¡ ¢c−u Ae¤j¡e 3.00 O¢VL¡l ¢c−L ®q¡¢pJ ¢h¢ôw Hl f¡nÄÑ 

¢c−u Q−m k¡Cz Aafl ®O¡oe¡ j−a 01.03.09 ¢MËx ¢fmM¡e¡u ¢l−f¡VÑ 

L¢lz’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the evidence of P.W.35 

appears irrelevant as against the convict/appellant. The 

convict/appellant is Sepoy Md. Abul Kalam but  P.W. 35 refers 

the accused namely Habilder Kalam. As per admission of 
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P.W.359, the confessing recording Magistrate and P.W.654, the 

investigation officer the appellant was taken on remand for 10 

days. Apparently the confession of the appellant appears a 

product of torture and more so, it’s finds no corroboration and it 

can’t be considered as evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.35 

duly identify the appellant but it was wrongly recorded as 

Habilder Kalam. Trial Court duly considered his evidence 

against the appellant. The confession of the appellant is 

inculpatory and it finds corroboration by the evidence of 

P.W.35. Although the appellant was taken on remand but no 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. P.W.359, the recording 
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Magistrate certified it as voluntary. The confession of the 

appellant being voluntary and true it can solely be based for the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

The testimony of P.W. 35 appears irrelevant as against 

the convict/appellant. He refers Habilder Kalam but the 

convict/appellant is Sepoy Md. Abul Kalam. It is not mere 

omission of the name but also of designation such evidence 

can’t be relied on. The confession of the convict/appellant finds 

no corroboration. Admittedly, he was taken on remand.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 
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arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.498 Sepoy/78221 Md. Safiqul Islam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.71 JCO Naib Subader Med Asst. Md. Hasim Uddin. 

 P.W.381 Roksana Begum Happey, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.71 JCO Naib Subader Med Asst. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 

were running towards hospital. At about 10.30 many BDR 

personnel came in to hospital with violent mood. He came to 

see Helal of 13 Battalion, Habilder Yousuf, 30109 Habilder 

Humayun with S.M.G and grenade, Naik Ziaul with S.M.G, 

Sepoy Rahim with Rifle and Pistol, Naik Guljar with S.M.G, 

Subader Ramendro Nath with S.M.G. Naik Agnaishar with 

S.M.G., Lance Naike Enamul Kabir with grenade, Sepoy 

Ziauddin and Sepoy  Alamgir, Sepoy Ariful with Rifle, Sepoy 

Anowar with Pistol, Sepoy Moyazzem, Sepoy Monowar, Sepoy 

Razzaque with rifle, Sepoy Zabayer with grenade, Sepoy Lelion 

Chakma with grenade, Sepoy Rafiqul with Rifle and Sepoy 

Yousuf with S.M.G. Later on he also came to see Habilder 

Yousuf, Habilder Humayun, Naik Subader Helal, Sepoy Abdur 

Rahim to move on a pick-up with arms. 
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In cross-examination he stated that he deposed before 

I.O. on 08.11.2009. Habilder Yousuf hailed from to 36 

Battaliion. Habilder Yousuf did not work in the hospital. 

Remendre Nath was JCO Subedar. He knew Lt. Col. Farhad, 

Lt. Col. Razzak and Sepoy Raman. After the occurence he 

happened to meet with Lt. Col. Farhad and Razzak. He denied 

the suggestion that he deposed falsely. 

 P.W.381 Roksana Begum Happey, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

22.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 834 and her 

signature 834/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was brought before him at 2.30 P.M. and was 

given 3 hours for reflection. There is no reference when he was 

sent to jail and using of additional page/ pages. The appellant 

aged 21 years. He denied the suggestion that the appellant told 

him of his illness.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 16.07.2009 and at the time of 

occurrence he was on training in ‘BDR nvmcvZvj’.  

The confession of the appellant Sepoy Md. Safiqul Islam 

(C.S.A.498) runs as under- 

 “24.02.2009Bs ivZ 8 Uv †_‡K 25.02.2009 Bs Zvs mKvj 9 Uv 

ch©šZ wewWAvi  nvmcvZvj -G Avgvi wWDwU wQj | 25.02.2009 Bs 

Zvs wWDwU †k‡l e¨viv‡K hvB| Ges wekªvg †bB| wKQy¶b ci 2/3wU ¸wji 

kã ïb‡Z cvB| cª_‡g  Avwg eyS‡Z cvwiwb| wKQy¶b  G‡m †`wL wewWAvi 

ˆmwbKiv QyUvQywU Ki‡Q | Avwg 5 Zjv †_‡K Zv‡`i mv‡_ K_v e‡j Rvb‡Z 

cvwi `ievi n‡j  †Mvjv¸wj n‡”Q| ZvovZvwo †cvkvK c‡i Avwg 

nvmcvZv‡j P‡j hvB| ZLb cªPzi †Mvjv¸wj nw”Qj| e¨vivK †_‡K 

nvmcvZvj wbK‡UB  Rvbvjv w`‡q ‡`wL  †nj‡gU Ges gy‡Lvk civ wKQy  

ˆmwbK ¸wjwe×  wewWAvi‡K ICU Gi w`‡K wb‡q hv‡”Q| Iqv‡W©i †mvdvi 

bx‡P Avwg f‡q ï‡q cwo| mvivw`b Iqv‡W©B wQjvg|  iv‡Z I wWDwU  

Kwi| ciw`b mKvj 8 Uvq   nvmcvZv‡ji bx‡Pi †d¬̈ v‡i Gm, AvB i“‡g 

hvB| †mLv‡b  Avgv‡`i ỳBRb Awdmvi  wQj Zv‡`i mv‡_ †`Lv Kwi| 

Zv‡`i bvg Wvt Rvwn`  Avkivd  Ges Wvt Avmv ỳ¾vgvb| Wvt Rvwn` 

Avkivd Zvi  d¨vwgwj‡K evmv †_‡K  G¨v¤̂y‡jÝ G K‡i wb‡q Avm‡Z | 

G¤̂y‡jÝ Gi Kv‡Q †M‡j  2/3 Rb A ¿̄avix  Avgv‡K GKwU ivB‡dj awi‡q 
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†`q Ges †Kv_vq hvw”Q wR‡Ám K‡i|  Rvwn` Avkiv‡di cwievi‡K  Avwg 

G¤̂y‡jÝ  G   K‡i Gg, AvB i“‡g wb‡q Avwm|  AvbygvwbK 9 Uvi w`‡K 

36 e¨vUvwj‡qi †Kv‡Z Avwm A ¿̄ Rgv †`B| Avwg Iqv‡W© P‡j Avwm| H 

Lv‡b 16 Uv ch©šZ wQjvg|   4 Uvi ci †`qvj UcwK‡q  Avwm evB‡i P‡j 

hvB|’’ 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the testimony of P.W.71 

appears irrelevant as against the instant appellant. He refers the 

name of Sepoy Rafiqul but the present appellant is Sepoy Md. 

Safiqul Islam. Trial Court erroneously considered his evidence 

against the appellant and passed the impugned order without 

proper appreciation of evidence and application of judicial 

mind. There is no other evidence in support of the charge as 
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alleged against the appellant. The confession of the appellant –‘ 

G¤̂y‡jÝ Gi Kv‡Q †M‡j  2/3 Rb A ¿̄avix  Avgv‡K GKwU ivB‡dj awi‡q †`q 

Ges †Kv_vq hvw”Q wR‡Ám K‡i’ appears exculpatory in nature. 

P.W.381, the confession recording Magistrate admits that at the 

time of occurrence the appellant was tender aged merely of 21 

years.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 382 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State candidly admits that 

the testimony of P.W.71 finds no relevancy against the instant 

appellant. He also admits that trial Court erroneously based on 

the evidence of P.W. 71 which has no relevancy against the 

appellant. However he submits that the confession of the 

appellant appears inculpatory. Although his confession appears 

evasive but he admits in taking arms which makes it clear that 
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he took away arms by plundering kote and committed the 

offence under Section 382 of the Penal Code. P.W.381, the 

confession recording Magistrate certified it as voluntary. No 

evidence appears that his confession was obtained under 

coercion or by way of undue influence. The confession of the 

appellant being true and voluntary it can solely be based to 

support the impugned order of conviction and sentence to the 

appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the appellant. 

The testimony of P.W.71 appears irrelevant as against the 

appellant. He referred the name Sepoy Rofiqul but the appellant 
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is Sepoy Safiqul Islam. The confession of the appellant appears 

exculpatory and it does not bear any evidentiary value.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.524 Habilder/29888 Md. Abdul 

Barik.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.340 Sepoy Md. Nazmul Haque 

 P.W.371 Md. Abdur Rahim, Magistrate and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.340 Md. Nazmul Haque deposed that on 25.02.2009 

he was on duty as guard commander at Kazi Nazrul. After 

handing over the charge to Sepoy Monju he came back to his 

Line. Then he heard firing. From varanda he came to see BDR 

personnel coming out from Darbar. He also came to see 65340 

Sepoy Jahangir and some others with arms. They were directing 

all to come down in default threatened to fire. Among them he 

could identify Ekramul Islam, Subader Ashraf Ali, Habilder 

Shahbuddin, Naik Razzaque, Imam Hasan, Naik Shamsher, 

Sepoy Goni Amin, Sepoy Mannan, Sepoy Omar Faruque and 

Naik Razab Ali. They all were moving towards Darbar on 

firing. He hid himself behind the shed. On the following day, he 
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saw different persons to move around and among them he could 

identify the appellant Abdul Barik.  

In cross-examination on behalf of Appellant, he stated that 

he spent in the Line the whole night following the day 

25.02.009. On 26.02.2009 he took his breakfast from a mess 

beside Line at ground floor. He denied the suggestion that he did 

not see any Sepoys and that one leg of the appellant was inactive 

prior to the occurrence and that he walked with the help of crus. 

He reiterated that he performed his duty with the appellant. He 

denied the suggestion that he deposed the name of the appellant 

as being tutored. He denied the suggestion that the appellant had 

no duty on 25.02.2009 and that he did not know the appellant 

and that on 26.02.2009 the appellant was outside Peekhana and 

that he deposed falsely as being tutored.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

30.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 789 and his 

signature 789/1 series.  
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In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not appraise column 5 and that 

he did not certify the statement properly and that the statement 

of the appellant is not a confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested as being ill. The appellant was 

on remand from 23.07.2009 to 30.07.2009. He denied the 

suggestion that the confession of the appellant was obtained by 

extortion.  

The confession of the appellant Habilder Md. Abdul 

Barik (C.S.A.524), runs as under- 

“  Avwg BDR  Gi GKRb  nvwej`vi | m`m¨ bs 29888| Avwg Bs 

19/4/1976 mv‡j bvivqbYMÄ †Rjv n‡Z BDR G wmcvnx c‡` †hvM`vb 

Kwi| Avwg 2005 mv‡j wcjLvbvq 24 bs ivB‡djm& e¨vUvwjq‡b †hvM`vb 

Kwi|  Avwg nvRvixevM  41/1 bs evmvq fvov _vKZvg| Avwg 24/2/09 

Bs Zvwi‡L|mKvj 8.04 Uvq w`‡K c¨viW †`Lvi Rb¨  nvwe`jvi †gRi 

kvnveDwÏb dj Bb Kivi c‡i c¨vi‡W MªvD‡Û hvB| mKvj 11 Uvi w`‡K 

c¨v‡iW †kl Kivi c‡i  jvB‡b wd‡i Avwm|  Avwg 25/2/09 Bs Zvwi‡L  

mKvj  †cŠ‡b 6 Uvi w`‡K  wcwU †Wª‡m 24 ivB‡djm& e¨vUvwjq‡bi jvB‡b 
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Avwm|  Avwg mKvj 8 Uvq `ievi n‡j hvB I wcQ‡bi w`‡K  †Pqv‡i e‡m| 

mKvj 9 Uvq  K‡qK wgwbU c‡i Avgv‡`i wWwR mv‡ne WvjfvZ Kg©m~Px 

m¤ú‡K© e³e¨ †`b| B‡Z¨g‡a¨ nVvr K‡qKUv kã cyb‡Z cvB| ZLb 

`ievi n‡ji me wewWAvi m`m¨ mvg‡b †_‡K ùvwo‡q hvq| mevB 

†`Šov‡`Šwo K‡i `ievi nj †_‡K ‡ei  n‡q Avmvi †Póv K‡i _v‡K | Avwg 

wbRI  `ievi nj †_‡K ‡ei n‡q ‡RwmI d¨vwgwj †KvqvU©‡i wM‡q A‡c¶v 

Ki‡Z _vwK|  †Mvjv¸wj nw”Qj| Avwg jvB‡bi w`‡K wM‡q †`wL †h, A‡bK 

A ¿̄avix gy‡Lvkciv †jvK ¸wj Ki‡Q| Zviv gvB‡K  mevB‡K A ¿̄ †bIqvi 

Rb¨  civgk©/ wb‡ ©̀k †`q| 2Rb A ¿̄avix gy‡Lvk civ  †jvK Avgv‡K e‡j  

Zzwg A ¿̄ jI| bB‡j †g‡i dje|  Zviv Avgv‡K  †m›U«vj †Kv‡Z wb‡q hvq 

I  Avwg  mKvj mv‡o `k Uvq  GKwU ivB‡djm wbB|  Avwg A ¿̄ wb‡q 

†WBix dv‡g©i  Kv‡Q wM‡q Ae ’̄vb Kwi| gvMwi‡ei c‡i  cwiw ’̄wZ kvšZ 

n‡j Avwg A ¿̄ †Kv‡Z Rgv w`‡q  Avwg Rvnv½xi‡`i  A¤§vi  fviv evmvq 

P‡j hvB|  miKvix ‡NvlYv ï‡b Avwg 1/3/09 Bs Zvwi‡L wcjLvbvq  4bs 

†M‡U  Avwm Ges 3/3/09 Bs Zvwi‡L  Avgv‡K wcjLvbvq cª‡ek Kivq| 

cieZ©x‡Z wcjLvbv †_‡K Avgv‡K †MªdZvi Kiv nh|  GB Avgvi 

Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-
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appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the evidence of P.W.340 

does not bear any substance as to the alleged offence under 

Section 382 of the Penal Code against the appellant. His 

evidence appears vague and unspecified. He identified the 

appellant merely with his name as Abdul Barik without his 

designation, battalion and badge No. He merely saw the 

appellant to move around with others on the following day. The 

confession of the appellant appears exculpatory in nature. He 

took up arms being threatened. P.W.371, the confession 

recording Magistrate also failed to certify it properly as to it’s 

voluntariness. P.W.654, the investigation officer admits that the 

appellant was on remand from 23.07.2009 to 30.07.2009. The 

confession of the appellant is neither voluntary nor true and it 
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can’t be taken into consideration as evidence against the 

appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.340 

is the eye witness to the occurrence and he saw the appellant 

with arms. He was throughly cross-examined but his testimony 

could not be embellished or assailed in any way. The 

confession of the appellant appears evasive but  inculpatory in 

nature. The confessing recording Magistrate, P.W.371 duly 

certified it as voluntary- ‘Avmvgxi Revbe›`x †¯̂”Qv cª‡bvw`Z n‡q‡Q’. 

Although he was taken on remand but no evidence appears that 

his confession was obtained under coercion or by way of undue 

influence. There is no legal bar to consider it as evidence.  
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The learned Deputy Attorney General further submits 

that the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict-appellant.  

The P.W. 340 claims to see the convict-appellant to move 

around on the following day along with others. His testimony 

does not bear any substance to his alleged offence as he was 

charged for. The confession of the convict-appellant finds no 

corroboration and thus it can’t be solely based for his   

impugned order of conviction and sentence.  Both the P.Ws. 

371 and 654 are formal witnesses, the confession recording 

Magistrate and the Investigation officer.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 
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arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.527 Sepoy/77806 Md. Mahbubul 

Alam.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.116 Lance Naik Md. Abdur Rahman 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 116 Abdur Rahman deposed that on 25.02.2009 he 

was on duty at Golf ground. At about 9.30 he heard firing at gate 

No.5 and came to see people running to and fro. On the way to 

his residence when he reached near to quarter guard he found 

BDR personnel to move towards Darber with arms. He came 

back to his Barak. Among the BDR personnel who were moving 

with arms he could identify Sepoy 64789 A. Rahman. He also 

could identify JCO 3528 Subeder Major Gofran Mollik, JCO 

4275 Subeder Sheikh Ashraf Ali, Habilder 37323 Jamarat Ali, 

Habilder 34575 Shabuddin, Sepoy 65702 Imran, Sepoy 60658 

Azim, Sepoy 76263 Arafat, Sepoy 73583 Mizanur, the 

appellant Sepoy 77805 Mahbub, Sepoy 59938 Nannu, Sepoy 

73345 Zillur, Sepoy 68079  Shahinur, Sepoy 69082 Oshim 

Chakma, Lance Naik 50623 Ekramul Hoque with arms and to 

talk together with agitated mood. He also came to see Sepoy 

68969 Shamim to fire with arms. He tried to come back to his 
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residence but being failed took shelter in JCO quarter. On the 

following day he went to his residence through gate No.5 

In cross-examination on behalf of the appellant, he stated 

that Golf ground is 400/500 yard away from 24 Battalion and 

that of 36 Battalion. He denied the suggestion that Golf ground 

is 1200 yard away from 36 Battalion. He saw BDR personnel to 

talk together at 10.00 A.M. He had no talk with any BDR 

person. He did not ask any BDR person why they were taking 

arms. On return back to Line he had with Shahadat. He cannot 

say whether Sheikh Ashraf Ali was on duty in Peekhana after the 

occurrence. Since occurrence he has been in service. He cannot 

say whether Ashraf Ali reached at the verge of his retirement.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

03.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 790 and his 

signature 790/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 23.07.2009 and brought 
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before him on 03.08.2009. He denied the suggestion that he did 

not appraise column 5 to the appellant and that he did not 

provide sufficient time to the Appellant and that he did not 

certify the statement properly and that the appellant did not 

make any statement of committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.116 deposed before him that he went to Line of 24 

Rifle Battalion at the instruction of Subeder Shahdot. He also 

deposed that Subeder Shahdot directed the Sepoys to go to their 

respective families. P.W.116 further deposed that as per 

instruction of Subeder Shahdot he started for his residence but 

having failed to reach there he came back to Line. P.W.116 did 

not depose where he saw the appellant ‘†Mvj Ni’ was in the 

area of 24 Battalion and basketball ground was at different 

place. P.W.116 deposed before him that he left Peekhana on 

26.02.2009. He arrested the appellant on 23.07.2009 and 

recorded the statement of P.W.116 on 05.05.2009. He denied 

the suggestion that he proposed the appellant to adduce false 

evidence and not being aggrieved he implicated him falsely as 
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an accused. The appellant was taken on remand for 9 days. He 

denied the suggestion that during remand he kept the appellant 

in the custody of TFI cell and RAB. He denied the suggestion 

that he obtained the confession by way of extortion.  

The confession of the appellant Sepoy Md. Mahbubul 

Alam (C.S.A.527), runs as under- 

“  Avwg BDR Gi GKRb wmcvnx| m`m¨ bs 77806| Avwg BDRG 

wmcvnx c‡` †hvM`vb Kwi 9/7/06 Bs Zvwi‡L| Avwg cªwk¶Y †k‡l 13 

ivB‡djm& e¨vUvwjqb wcjLvbvq †hvM`vb Kwi| Avwg 24 ivBd‡jm&  

e¨vUvwjqb wcjLvbvq  Kg©iZ wQjvg|  Avwg bvBU MvW©I wewfbœ Mv‡W©i 

wWDwU‡Z cvjb K‡iwQjvg| 24/2/09 Bs Zvwi‡L  Avgvi 4bs  †MB‡U 

MvW© wWDwU wQj|  MvW© i“‡gi mvg‡bi MvW© KgvÛvi bv‡qK  †Mvjvg  

†gv¯Zdv I j¨vÝ bv‡qK  ev`kv Abygvb mKvj mv‡o 6 Uvi w`‡K dj Bb 

Kivi Ges wZb av‡c MvW© wWDwU e›Ub K‡i| Avwg 24/2/09 Bs Zvwi‡L 

mKvj 7Uv †_‡K  weKvj 5 Uv ch©š— 8 N›Uv wWDwU  K‡i wQjvg| 

25/2/09 Bs Zvwi‡L MvW© KgvÛvi mKvj mv‡o 6 Uvi w`‡K wWDwU e›Ub 

K‡i | Avwg 4bs †M‡U mKvj 11 Uv n‡Z ỳcyi 1 Uv ch©š— MvW© wWDwU 

Kwi| Avwg MvW©  i“‡gi wfZ‡i wekªvg K‡i wQjvg| Avwg mKvj mv‡o 9 

Uvq ¸wji kã ïb‡Z cvB I Avwg MvW© i“‡gi evB‡i Avwm| ZLb Abygvb 

10/12 Rb gy‡Lvkavix †jvK‡K G‡jvcv_vox  ¸wj Ki‡Z †`wL|  MvW© 
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KgvÛvi bv‡qK †Mvjvg †gv¯Zdv ỳB Rb wewWAvi  ˆmwbK  mn MvW© i“g 

n‡Z  8wU A ¿̄ wb‡q Av‡m| ZLb bv‡qK  †Mvjvg †gv¯Zdv, j¨vÝ bv‡qK  

ev`kv, wmcvnx eveyj, wmcvnx  AvZvDi, wmcvnx Rvwn`, wmcvnx  Bgvg 

†nv‡mb, wmcvnx ỳjvj I Avwg wb‡R‡`i bv‡g BmyK…Z ivB‡dj wb‡q MvW© 

i“‡gi wfZ‡i Ae ’̄vb Kwi|Avwg Abygvb mKvj 11 Uvq Avgvi ivB‡dj 

†Kv‡Z Rgv ‡`B | c‡i Avwg ‡mLv‡b Avwg (AcvV¨) †÷v‡i cjvqb  Kwi| 

†mLv‡b Avwg mvivivZ I mvivw`b Ae ’̄vb Kwi| Avwg  Bs 26/2/09 Bs  

Zvwi‡L mKvj 5 Uvq †RwmI †KvU©v‡i hvB| Avwg †mLv‡b weKvj 4 Uv  

ch©šZ Ae ’̄vb Kwi|c‡i  c‡i Avwg ‰mwbK jvB‡bi 3q Zjvq hvB| 

27/2/09 Bs Zvwi‡L mKvj 7Uvq gvB‡K †Nvlbv nq †h, hviv jvB‡b  

Av‡Q| Zviv nvmcvZv‡j P‡j  hvI gvbbxq ¯̂ivóªgš¿x  K_v ej‡eb | Avwg 

ZLb jvBb †_‡K  †ei n‡q wewWAvi nvmcvZv‡j hvB|  Avwg nvmcvZv‡j 

200/300 wewWAvi m`m¨ †`L‡Z cvB| Avwg nvmcvZv‡j 10/12 w`b 

Ae ’̄vb Kwi| Avwg c‡i †mLv‡b †_‡K 24 ivB‡djm& e¨vUvwjq‡b Avwm| 

wcjLvbv †_‡K cvjvB bvB|Avwg wcjLvbvi wfZ‡iB wQjvg| GB Avgvi 

Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 
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on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the testimony of P.W. 116 

appears irrelevant as against the instant appellant. He refers the 

name of Sepoy Mahbubub badge No.77805 but the present 

appellant is Sepoy Md. Mahbubul Alom badge No.77806. Trial 

Court erroneously considered his evidence against the appellant 

and passed the impugned order without proper appreciation of 

evidence and application of judicial mind. There is no other 

evidence in support of the charge as alleged against the 

appellant. The confession of the appellant  appears exculpatory 

in nature. It is merely a statement. He did not admit to commit 

any offence. P.W.371, the confession recording Magistrate 

failed to certify to its voluntariness. It finds no corroboration by 

any other witness. P.W.654, the investigation officer admits 

that the appellant was taken on remand for 9 days. His 

confession apparently appears involuntary and not true. Such 

confession can’t be taken into consideration as evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 382 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.116 

is the eye witness to the occurrence. He saw the appellant with 

arms but his name and badge No. was wrongly recorded by way 

of slip of pen or tongue. His confessional statement appears 

voluntary and true. P.W.371, the confession recording 

Magistrate also certified it properly as voluntary –‘Avmvgx †¯̂”Qvq 

¯̂Áv‡b ¯̂xKv‡ivwI“ cª̀ vb K‡i‡Q’. Although he was taken on remand 

but no evidence appears that his confession was obtained under 

coercion or by way of undue influence. The confession of the 

appellant being true and voluntary it can solely be based to 

support the impugned order of conviction and sentence to the 

appellant. 
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record trial 

court rightly found the appellant guilty of the offence under 

Section 382 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict-appellant.  

The testimony of P.W. 116 appears irrelevant against the 

convict-appellant. The convict-appellant is 77806 Md. 

Mahbubul Alom but P.W. 116 refers the accused 77805 Sepoy 

Mahbub. The confession of the convict-appellant finds no 

corroboration by any other witness and thus it can’t be solely 

based for his   impugned order of conviction and sentence.  

Both the P.Ws. 371 and 654 are formal witnesses, the 

confession recording Magistrate and the Investigation officer.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 
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arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.546 Sepoy /76903 Md. Ezazul Haque 

Rahi.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.437 Naik RM Md. Rostam Ahmed 

 P.W.335 Dilara Alo Chanona, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 437 Naik Rustum Ahmed deposed that on 

25.02.2009 he had is duty on mike in Darber. Darber stated at 

9.00 A.M. He heard firing outside Darber. He came to see BDR 

person to leave Darber. He left Darber and came to sector. He 

heard further firing. Thereafter, he went to gate No.1 and took 

shelter in the Mosque of the hospital. At evening he came back 

to sector. On the following day i.e. on 26.02.2009 he came to see 

Sepoy Sekandar Sorab, Imdadul Hoque, Rajkumar, Sepoy 

Hedayet and NSub A. Kashem and many other with arms. They 

were saying Ô‡mbv Awdmvi‡`i nZ¨v bv Kiv ch©š— Zv‡`i hy× Pj‡eÕ. He left 

Peekhana on 26.02.2009 at 3.00 P.M, through gate No.1. 

In cross-examination on behalf of the appellant, he stated 

that his residence was at Hazaribag beside gate No.1. On the 

night following the day 25.02.2009 he was with uniform and he 

had no talk with anyone during that time. He came to know of 

arrival of Home Minister on the night. Signal sector and work 
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shop remained in the same building. In the lab there were signal 

equipments. The key of the lab was in his custody. Nobody took 

key of lab from him. He did not try to go to his residence on 

25.02.2009. He denied the suggestion that he had participation in 

the rebellion and that he deposed falsely. 

 P.W.335 Dilara Ali Chandona, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

06.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 452 and her 

signature 452/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was taken in CID office on 31.07.2009 

and brought before her on 06.08.2009 at 1.30 P.M. and she 

recorded his statement at 4.30 and sent him to jail at 5.00 P.M. 

The appellant was given time for reflection. She denied the 

suggestion that she did not appraise the consequence of 

confession to the appellant and that she did not follow the 

provisions of law in recording the statement and that the 
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appellant did not make any confession. He certified in column 8 

and also certified of using additional pages.  

P.W.654 is the investigation officer, a formal witness. 

Cross-examination was declined on behalf of the 

appellant.  

The confession of the appellant Sepoy Md. Azazul Haque 

Rahi (C.S.A.546), runs as under- 

“Avwg weMZ 09/7/06 Bs ZvwiL †bÎ‡Kvbv †Rjvq wmcvnx c‡` BDR G 

†hvM`vb Kwi| †Uwbs †k‡l  Avwg 30 ivB‡dj e¨vUvwjq‡b LvMovQwo 

†Rjvq †hvM`vb Kwi| BDR mßvn Dcj‡¶ MZ 8/1/09 ZvwiL UvÆy †kv 

Dcj‡¶ m`i `dZi wcjLvbvq Avwm| Avwg GLv‡b Avmvi ci cÖ̀ xc 

Display Gi cÖvKwUm KiZvg| Avgv‡`i Display nIqvi K_v wQj 

26/2/09 ZvwiL| 25/2/09 ZvwiL Avwg wmMb¨vj †m›Uv‡ii gmwR` 

wewìs Gi 3q Zjvq wekÖvg wbqvKvjxb evwn‡i mKvj Abygvb mv‡o bqUvq 

†jvKR‡bi wPrKvi ïb‡Z †c‡q eviv›`vq †ei n‡q Avwm| eviv›`vq G‡m 

dvqvi Gi kã ïb‡Z cvB| H w`b `ievi wQj| `iev‡i Avgv‡`i 

e¨vUvwjqb †_‡K nvwej`vi Av‡bvqvi Dcw ’̄Z wQ‡jb| Abygvb  10.00 Uvi 

w`‡K Dwb e¨v‡i‡K G‡m Avgv‡`i e‡jb `iev‡i †Mvjv¸wj n‡”Q|  Abygvb 

mv‡o `kUvq BDR Gi GKUv wcKAvc f¨v‡b gyL evav Ae ’̄vq wKQz 

BDR ˆmwbK A ¿̄nv‡Z Av‡m| Iiv gvB‡K e‡j †h, hviv e¨viv‡K  Av‡Qb 
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Zviv wb‡P †b‡g A ¿̄ nv‡Z †bb| Gici I‡`i ga¨ †_‡K wKQz BDR 

jvB‡b G‡m Avgv‡`i ûgwK †`q| Gici Avwg mn mevB wb‡P †b‡g Avwm| 

wmMb¨vj †m±‡i G‡m GKRb ˆmwb‡Ki nv‡Z 2wU A ¿̄ †`‡L Avwg GKUv 

nv‡Z †bB Ges Ii KvQ †_‡K GK gyV ¸wj †bB| IUv wb‡q jvB‡bi wb‡PB 

wQjvg| Gici e¨viv‡K wM‡q ILv‡bB _vwK| iv‡Z jvB‡bB Lvevi LvB| 

A ¿̄Uv Avgvi mv‡_B wQj| 26/2/09 ZvwiL mKvj †ejv Nyg †_‡K †R‡M 

†`wL †jvKR‡bi Avbv‡Mvbv A‡bK Kg| Avwg fq †c‡q hvB| ZLb Avwg 

jvB‡bi cv‡k ev_iæ‡gi †MvmjLvbvi mvB‡W A ¿̄ wb‡q _vwK| ỳcy‡ii w`‡K 

jvB‡b †`wL †jvKRb bvB| ZLb Avwg BDwbdg© Gi wb‡P wmwfj †cvkvK 

c‡i A ¿̄ nv‡Z wb‡q wb‡P hvB| Iqv‡ji cv‡k A ¿̄ ¸wj mn †i‡L w`‡q 

BDwbdg© Ly‡j †dwj| wmMb¨vj †m›Uv‡ii cv‡ki Iqvj UcwK‡q Abygvb 

2.00 Uvi w`‡q cvwj‡q hvB| miKvix †Nvlbv ï‡b 1/3/09 ZvwiL BDR 

`ß‡i †hvM`vb Ki‡Z Avwm|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 



 

 

10266

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the testimony of P.W.437 

is irrelevant against the appellant. He refers the name of the 

accused as Emdadul Haque without his Battalion and badge No. 

but the appellant is Md. Ezazul Haque Rahi.  The confession of 

the appellant appears exculpatory in nature. He took up arms 

being threatened. P.W.335, the confession recording Magistrate 

recoded his remand of the appellant for 5 days in 164 statement 

and it is apparent that his confession is no more but a product of 

torture. P.W. 335 the confession recording Magistrate also 

failed to certify to it’s voluntariness. The confession not being 

true and voluntary it can’t be taken into consideration as 

evidence to support the impugned order of conviction and 

sentence to the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.437 

is the eye witness to the occurrence and he identified him 

properly but inadvertently the name of the appellant was 

wrongly recoded as Emdadul Haque instead of Ezajul Haque. 

He saw the appellant with arms. It is clear that he took up arms 

by plundering kote and committed the offence under Section 

382 of the Penal Code. The confession of the appellant appears 

evasive but inclupatory in nature. No evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W.335, the confession recording Magistrate duly 

certified to it as voluntary-‘Bp¡j£ ®üµR¡u ü£L¡−l¡¢J² ¢cu¡−R’. The 

confession being voluntary and true it can solely be based for 

the impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict-appellant.  

The testimony of P.W. 437 appears irrelevant against the 

convict-appellant. The convict-appellant is Md. Ezazul Hoque 

Rahi but P.W. 437 refers the name as Emdadul Hoque. The 

confession of the convict-appellant finds no corroboration by 

any other witness and thus it can’t be solely based for his   

impugned order of conviction and sentence.  Both the P.Ws. 

335 and 654 are formal witnesses, the confession recording 

Magistrate and the Investigation officer.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   
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The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.552 Naik/46084 Md. Wazed Ali. 

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.47 Lt. Col. Ismot Ara 

P.W.381 Roksana Begum Happy, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   
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P.W.47 Lt. Col. Ismat Ara deposed that she joined in the 

BDR Hospital as gynecologist in March, 2008. On 25.02.2009 

Col. Salam asked her to remain in the hospital. While she was 

on duty in the hospital, she heard of firing. After a while a 

waiting-maid took her to a room and asked her to put off badge 

and also making over a cotton Sharee asked to change her 

uniform. At that time 10/12 BDR personnel entered into the 

hospital and asked the waiting-maid whether any officer was 

there in the hospital. When the waiting-maid replied in negative 

they threaten ‘Bu¡’ her life and they left. Thereafter the waiting-

maid hid her at different places and at one time took in her 

residence covering her with ‘−h¡lM¡’. She remained there till 5.00 

P.M. on 26.02.2009. Later on, she came to hospital in O.T. and 

afterwards left Peekhana through gate No.1 with her children 

brought by waiting-maid Kanika. She came to know from 

Media that BDR personnel killed 74 persons including 57 army 

officers and after killing the officers the dead body was kept in 

mortuary of the hospital and afterwards graved them together in 

the field of 13 Rifle Battalion. She went to see mortuary and 

graveyard. She found blood strain in the mortuary. She came to 
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know that Naik Monoranjan, Naik Subader Torab Ali, Naik 

Subader Fazlul Karim, Sepoy Matin, the appellant Naik  

Wazed (hospital unit), Habilder Yousuf were involved in 

graving the dead body together. 

In cross-examination on behalf of Naik Wazed, she stated 

that she cannot say whether Naik Wazed belonged to 24 

Battalion. 

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

12.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 836 and her 

signature 836/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 05.08.2009 and placed before 

him at 2.00 P.M. on 12.08.2009 from remand. There is no 

reference where the appellant was kept for reflection. He denied 

the suggestion that he did not appraise column 5 and did not 

certify it properly and that the appellant did not make any 

statement as of committing any offence.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, she 

stated that P.W.47 although referred the name of the appellant 

but she did not refer his badge No. The appellant was arrested 

on 05.08.2009 and took on remand for 5 days. He denied the 

suggestion that he obtained the confession of the appellant by 

way of extortion and that instead of implicating Wazed of 13 

Battalion as referred by P.W.47 he implicated the appellant 

falsely.  

The confession of the appellant Naik Md. Wazed Ali 

(C.S.A.552), runs as under- 

 “Avwg †gm KgvÛvi Gi `vwq‡Z¡ wQjvg | cwi`ßi ˆmwbK  g¨vm G| 

†gby‡Z wbqwgZ Mi“i gvsm wQj| KmvBLvbv †_‡K 25/02/09 Bs Zvs 

gvsm Avbvi Rb¨ mKvj 9Uvq jvB‡b ùvovB| 9.20Uvq kã ïb‡Z cvB 

5/7 wgwbU ci wewW Avi †`i‡K †`ŠovB‡Z †`wL| Zviv †dvb K‡ib 

e‡jwb| 9.30 Uvq gvsm msMªn nq| gvsm wb‡q †g‡mi w`‡K AvmwQjvg  

Avevi ¸wji AvIqvR ïb‡Z cvB| d¨vwgwj †KvqvUvi Gi mvg‡b G‡m 

Avgiv ỳBRb ï‡q cwo| 45 wgwbU  HLv‡b gv_v bxPz K‡i ï‡qwQjvg| 

Av‡¯Z Av‡¯Z †g‡mi †Kvbvq G‡m `vuovB| gy‡Lvkavix 8/10 Rb ˆmwbK 

jvB‡bi mvg‡b G‡m duvKv ¸wj Qy‡o| WvBwbs G hviv cvwj‡qwQj  
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Zv‡`i‡K evwni K‡i wb‡q hvq| ZLb Avwg G‡m †g‡m XzwK| †cQ‡b †_‡K 

gy‡Lvk avix 5/6 Rb Avgv‡K a‡i †d‡j Avgv‡K e‡j Rv‡b evuP‡Z n‡j 

A ¿̄ nv‡Z wb‡Z n‡e AvbygvwbK 1 N›Uv ci Avwg †KvZ †_‡K GKwU 

ivB‡dj Ges 60 ivDÛ ¸wj Avwb| G‡b †g‡mi †¯Uvi i“‡g †PŠwKi bx‡P 

MvgQv gywo‡q ivwL| 25/02/09 Bs Zvs  Avwg †g‡mB wQjvg| 26/02/09 

Bs Zvs  ỳcyi AvovBUvq A ¿̄ †Kv‡Z Rgv †`B miKvix †Nvlbv Abyhvqx| 

weKvj †ejv gvB‡Ki †Nvlbv ï‡b cvewjK‡K 3 wK,wg| ~̀‡i †h‡Z ejv nq 

ZLb Avwg wewW Avi †Mvi ’̄v‡bi cvk w`‡q †`qvj w`‡q evB‡i P‡j hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the testimony of P.W.47 

does not bear any substance since she did not disclose  anything 

against the appellant in committing the offence as alleged under 

Section 382 of the Penal Code. She simply deposed of his 
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involvement in mass-graving as she came to know later on. Her 

above evidence is hearsay in nature. His identification to the 

appellant is not proper. She did not refer his Battalion and 

badge No. of the appellant. Further she admits in her cross-

examination that she did not know whether the appellant hailed 

from 24 Battalion. The confession of the appellant appears 

exculpatory in nature. He took up arms being threatened. 

P.W.654, the investigation officer admit that the appellant was 

taken on remand for 5(five) days. The confession of the 

appellant thus apparently appears a product of torture. P.W.381, 

the confession recording Magistrate also did not certify to it’s 

voluntariness. The confession of the appellant not being true 

and voluntary it can’t be taken into consideration as evidence to 

support the impugned order of conviction and sentence to the 

appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 
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of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.47 is 

the eye witness to the occurrence. She identified the appellant 

as of hospital unit and she had knowledge of his involvement in 

mass-graving the dead bodies. The confession of the appellant 

appears evasive but inclupatory in nature. From his confession 

it appears that he took up arms by plundering kote and 

magazine. Although he was taken on remand but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence.  Mere taking on remand does not 

render the confession as involuntary. P.W.381, the confessional 

recording Magistrate duly certified it as voluntary. The 

confession being voluntary and true it can solely be based for 

the impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General further submits 

that the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 
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382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict-appellant.  

The testimony of P.W. 47 does not bear any substance as 

of hearsay in nature. She deposed- ‘Rvb‡Z cvwi bv‡qK my‡e`vi gbiÄb 

bv‡qK my‡e`vi †Zvive Avjx, bv‡qK my‡e`vi dRjyj Kwig, wmcvnx gwZb, bv‡qK 

Iqv‡R` (nvmcvZvj BDwbU) nvwej`vi BDmye Giv Mb Kei †`Iqvi m‡½ RwoZ 

wQ‡jb|’  

The confessional statement of the convict-appellant finds 

no corroboration by any witness and it does not bear any 

evidentiary value. Admittedly, as admitted by P.W. 654 he was 

taken on remand. In view of the above facts such 

uncorroborated confessional statement can’t be solely based for 

the impugned order of conviction and sentence to the appellant 

and it warrants due interference.   

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 
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arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.573 Sepoy/64038 Md. Anisur 

Rahman.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 330 Mrs. Minhaj-um-Munira and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the appellant on 

12.10.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 373 and her 

signature 373/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference of Memo No. in the statement 

of the appellant. The appellant was arrested on 29.09.2009. He 

denied the suggestion that he did not follow the provisions of 

law and provide the appellant sufficient time for reflection and 

that the appellant did not make any confession and that he 

obtained the confession under oppression.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant make statement under Section 164 after 10 

days remand.  
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The confession of the appellant Sepoy Md. Anisur 

Rahman (C.S.A.573), runs as under- 

“25/02/09 a¡¢l−M pL¡m 8.30 O¢VL¡u A¡¢j Ju¡LÑp−f gmCe qCz 

Ju¡LÑp−f k¡l k¡l L¡−S ¢e−u¡¢Sa qCz A¡e¤j¡¢eL 10.00 O¢VL¡u 

®N¡m¡…¢ml A¡Ju¡S f¡Cz (pwk¤š² f¡a¡-1) −c±s¡−c±¢s −c−M A¡¢j 

Ju¡LÑp−fl l¡bl¦−j m¤L¡Cz A¡e¤j¡¢eL 11.00/11.30 V¡l ¢c−L A¡¢p 

®pM¡e ®b−L ®hl q−u h¡Cp¡C−Lm ®ø¡l H Y¤−L p¡V¡l ®V−e ¢c−u m¤L¡Cz 

3.00/3.30 V¡l ¢c−L HLC building Hl  ®c¡am¡u jp¢S−c k¡C e¡j¡S 

fs−az 4.00V¡l ¢c−L ¢LR¤ ®m¡L A¡j¡l e¡j d−l X¡L−R öe−a f¡Cz A¡¢j 

h¡l¡¾c¡u ®hl q−u e£−Q H¢f¢p N¡¢s ®cM−a f¡C J ®hn ¢LR¤ j¤−M¡nd¡l£ 

®m¡L−L ®cM−a f¡Cz A¡¢jC A¡¢ep hm−m a¡l¡ A¡j¡−L H¢f¢p N¡¢s−a 

AÙ» m¡¢N−u ¢c−a h−mz A¡¢j h¢m A¡¢j H¢f¢p qualified e¡z aMe a¡l¡ 

h−m, e£−Q e¡j, e¡ e¡j−m …¢m L−l j¡lhz A¡¢j e£−Q ®e−j ¢pf¡q£ 

j¢gS−L APC ®a AÙ» Fit Ll−a ®c¢Mz Fit  e¡ qJu¡−a A¡¢j J j¢gS 

AÙ»V¡ c¢s ¢c−u N¡¢sl p¡−b ®h−d ®cCza¡l¡ N¡¢s ¢e−u Q−m k¡uz A¡¢j 

®c¡am¡u Q−m A¡¢pz 26/02/09 a¡¢lM ¢hL¡m 4/5V¡l ¢c−L 1ew −NV ¢c−u 

A¡¢p h¡C−l Q−m k¡Cz” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that both the P.W.330 and 

P.W. 654 are formal witnesses, the confession recording 

Magistrate and the investigation officer respectively. No 

substantive evidence appears against the appellant to support 

the offence under section 382 of the Penal Code as alleged 

against the appellant. The confession of the appellant appears 

exculpatory in nature. It is merely a statement. He did not admit 

to commit any offence. P.W.330, the confession recording 

Magistrate failed to certify to its voluntariness. It finds no 

corroboration by any other witness. P.W.654, the investigation 

officer admits that the appellant was taken on remand for 

10(ten) days. His confession apparently appears involuntary 

and not true. Such confession can’t be taken into consideration 

as evidence.  
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Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 382 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that the 

convict-appellant has his inculpatory confession. P.W.330, the 

confessional recording Magistrate rightly certified it as 

voluntary. Although he was taken on remand as it has been 

admitted by P.W. 654, the investigation officer but no evidence 

appears that his confession was obtained under coercion or by 

way of undue influence. The confession of the appellant being 

true and voluntary, it can solely be based to support the 

impugned order of conviction and sentence to the appellant. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record trial 

court rightly found the appellant guilty of the offence under 



 

 

10282

Section 382 of the Penal Code and sentenced him accordingly 

and it does not warrant any interference.  

We have gone through the confessional statement of the 

convict-appellant. No corroborative evidence appears in support 

of the confessional statement of the convict-appellant. The 

confessional statement appears exculpatory in nature. Both the 

P.Ws. cited by the prosecution are formal witnesses- the 

confession recording Magistrate and the Investigation officer. 

Admittedly, as admitted by P.W. 654 he was taken on remand 

for 10(ten) days. In view of the above facts such uncorroborated 

confessional statement can’t be solely based for the impugned 

order of conviction and sentence to the appellant and it warrants 

due interference.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  
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C.S. Accused No.609 Habilder/36507 Khondokar 

Poinr Uddin.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for life with a fine of Tk.50,000/- in default S.I. 

for 5(five) years; 10(ten) years with a fine of Tk.20,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.330 Minhaj-um-Munira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Sepoy Md. Nazmul Hossain (C.S. A.593) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   



 

 

10284

 P.W.330 Minhaj-um-Munira, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

25.11.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 390 and her 

signature 390/1 series.  

In cross-examination on behalf of the appellant, she 

stated that there is no reference when and where from the 

appellant was brought before him. He was brought before him 

on 25.11.2009 and before that he was in CID since 10.11.2009. 

He appraised column 5 to the appellant. He denied the 

suggestion that he did not follow the provisions of law in 

recording the statement of the appellant and that he did not 

apply his mind in recording it and that it is not a confessional 

statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 10.11.2009 and was on 

remand for 12 days. He denied the suggestion that he obtained 

the confessional statement of the appellant under oppression 
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and that the appellant did not confess of committing any 

offence.  

The confession of the appellant Habilder Khondaker 

Poinir Uddin (C.S.A.609), runs as under- 

“25/02/2009 a¡¢l−M A¡¢j N¡XÑ Lj¡ä¡l ¢qp¡−h 13 hÉ¡V¡¢mu¡−el 

jÉ¡N¡¢Se Hl c¡¢u−aÅ ¢Rm¡jz Afl Lj¡ä¡l ¢Rm e¡−uL e¤l¦m Cpm¡jz 

A¡jl¡ ®j¡V 8 Se ¢Rm¡jz pL¡m 9.30 O¢VL¡lu 20/25 Se j¤−M¡nd¡l£ 

H−p A¡j¡−cl−L ¢S¢Çj L−l ®g−mz A¡j¡−cl−L ¢S¢Çj L−l a¡l¡ 2V¡ AÙ» 

J ®N¡m¡h¡l¦c ¢e−u k¡uz k¡h¡l pju AÙ» 2V¡ ®gla −cuz A¡j¡l L¡−R 

b¡L¡ Q¡¢h ¢c−−u A¡¢j ®QC−e h¡d¡ Ru¢V AÙ» M¤−m ®cCz A¡j¡l p¡−b k¡l¡ 

duty ®a ¢Rm a¡l¡C AÙ» …−m¡ −euz A¡¢j HL¢V q¡¢au¡l J 80 l¡Eä …¢m 

¢e−u m¡C−e Q−m A¡¢pz I ¢ce m¡C−el h−p b¡¢Lz f−ll ¢ce 12.00 V¡u 

q¡¢au¡l J …¢m Sj¡ ¢c−u f¡¢m−u Q−m k¡Cz” 

The confessional statement of co-accused Sepoy Md. 

Nazmul Hossain (C.S.593) runs as under- 

“A¡¢j 2006  p¡−ml j¡QÑ j¡−p ¢Te¡Ccq ®Sm¡ q−a  ¢h ¢X A¡−l ¢pf¡q£ 

f−c −k¡Nc¡e L−l  h¡Ca¥m C‹a Q–NË¡−j 6 j¡−pl −VÊ¢ew pÇfæ L¢l Hhw 

−VÊ¢ew ®n−o 13 l¡C−gm hÉ¡V¡¢mue Y¡L¡ ¢h ¢X A¡l ®qX ®L¡u¡VÑ¡−l hcm£ 

qC Hhw ®pM¡−eC A¡¢j AcÉh¢d LjÑla A¡¢Rz Na 25/02/2009 a¡¢l−M 

Q¡C¢eS l¡C−gm ¢e−u pL¡m 9.00 O¢VL¡ q−a 13 l¡C−gm hÉ¡V¡¢mue  
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AÙ»¡N¡−l ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz Ae¤j¡e pL¡m 9.30 O¢VL¡l ¢c−L 

50/60 Se j¤−M¡nd¡l£ ¢h ¢X A¡l ®S¡u¡e AÙ» q¡−a ¢QvL¡l ¢cu¡ …¢m 

L¢l−a L¢l−a f¢ÕQj ¢cL q−a AÙ»¡N¡−ll ¢c−L A¡−p Hhw ®N¡m¡h¡l¦−cl 

L−rl clS¡l mL …¢m L¢lu¡ Hhw ¢fV¡Cu¡ ®i−‰ ®g−mz N¡XÑ Lj¡eX¡l 

q¡¢hmc¡l  g¢el E¢Ÿe, e¡−uL e§l¦m Cpm¡j, ¢pf¡q£ ®j¡Ù¹g¡ L¡j¡m, 

¢pf¡q£ j¡qh¤h¤l lqj¡e, ¢pf¡q£ ¢eS¡jEŸ£e, ¢pf¡q£  L¢ljEõ¡q, ¢pf¡q£ 

S¡q¡‰£l ®nMpq A¡j¡l N¡XÑ ®f¡−ØV ¢XE¢V ¢Rmz A¡jl¡ aMe N¡XÑ 

Lj¡ä¡−ll ¢e−cÑ−n AÙ»pq 13 l¡C−gm hÉ¡V¡¢mue hÉ¡l¡−L A¡¢pu¡ AÙ»pq 

AhÙÛ¡e L¢lz c¤f¤l 12.00 V¡l ¢c−L pLm−L AÙ» q¡−a ®hl qJu¡l SeÉ 

j¡C−L ®O¡oe¡ ®cu¡ quz  A¡j¡l q¡−a AÙ» b¡L¡u A¡¢j ®hl qC e¡Cz I¢ce 

l¡−al ®hm¡ °p¢eL m¡C−el h¡bl¦−j HL¡ HL¡ AhÙÛ¡e L¢lz a¡lfl 

26/02/2009 a¡¢lM c¤f¤l 2.00 O¢VL¡l ¢c−L A¡j¡l q¡−a b¡L¡ Q¡C¢eS 

l¡C−gm¢V A¡¢j 13 l¡C−gm hÉ¡V¡¢mue −L¡−al ¢ial l¡¢Mu¡ d¤¢f M¡e¡l 

®fR−el Ju¡m VfL¡Cu¡ ¢fmM¡e¡ q−a ®hl q−u k¡Cz  

f−l plL¡l£ ®O¡oe¡ ö−e Na 1/3/09 a¡¢lM ¢l−f¡VÑ L¢l−m 3/3/09 

a¡¢lM ¢fmM¡e¡l ¢ia−l fÐ−hn L¢lz HC A¡j¡l Sh¡eh¢¾cz” 

None appears on behalf of the appellant. 

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that on the 

date of occurrence the appellant was in charge of guard 
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commander of 13 Battalion and by his confession it appears 

that he took away arms and constituted the offence under 

section 382 of the Penal Code. The confession of the appellant 

appears evasive but inclupatory in nature. Although he was 

taken on remand but no evidence appears that his confession 

was obtained under coercion or by way of undue influence. 

Mere taking on remand does not render the confession as 

involuntary. The confession of co-accused is also corroborative 

to his confession. P.W.330, the confessional recording 

Magistrate duly certified it as voluntary. The confession being 

voluntary and true and it can solely be based for the impugned 

order of conviction and sentence to the appellant. 

The learned Deputy Attorney General further submits 

that the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through the confessional statement of the 

convict-appellant and that of co-accused. No corroborative 

evidence appears either in support of the confessional statement 
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of the convict-appellant and that of the co-accused. Both the 

P.Ws. cited by the prosecution are formal witnesses- the 

confession recording Magistrate and the Investigation officer. 

The confessional statement of the convict-appellant having no 

corroboration by any evidence it can’t solely be based for his 

impugned order of conviction and sentence.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.641 Carpenter/23 Md. Samsul Huq.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 
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 P.W.1 Novojoty Khisha, informant, 

 P.W.263 Mrs. Munmum Akter and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.263 Mrs. Munmun Akter deposed that her husband 

joined in 6 Rifle Battalion as commanding officer and thereafter 

came to Peekhana in the month of November. Her husband 

went to Darbar on the auspicious day, 25th Feb, 2009. She was 

in her residence in Peekhana. At about 9.15/9.30 he came to 

hear firing sound and it was increasing. After a while Sepoy 

Rabiul, the runner of her husband informed her that the Sepoys 

have been revolted and they attacked the officers in Darbar. On 

such information she became afraid. At one time she had talk 

with her husband and she was asked to remain in the residence 

and not to open the door. At about 11 A.M. 7/10 Sepoys came 

to his residence and kicked on the door. They entered in to the 

residence and searched every room for her husband. Having 
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failed to get her husband they went away. Afterwards another 

group of rebellion entered in to her residence and threatened 

them. Later on she identified the rebellions from video footage 

who entered in to residence. From video footage she identified 

Ibrahim, Shamsur Ali, Raihan chaudhury, Farhad Khan, 

Jahangir Hossain, Ramjan Ali, Sepoy Rafiqul Islam, Abdullah 

Al Mamun, Ziaur Rahman, Mahmudur Rahman, Wasim 

Akram, cook Ziku Sheikh and the appellant carpenter Samsu.  

In cross-examination on behalf of the appellant, she 

stated that she deposed before I.O on 09.04.2009. She can’t say 

who and  wherefrom the video-footage was taken. She denied 

the suggestion that she did not see the appellant  in video-

footage and that she deposed falsely as being tutored. She 

reiterated that she happened to meet with the appellant prior to 

the occurrence. She denied the suggestion that she met with the 

appellant after the occurrence and that the appellant helped her 

in loading goods in the truck and that she deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that Cappenter Samsul Huq was shown in C.S. in serial No.605 
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as witness but in the column of accused he was shown as 

accused in serial No.641. Serial No.651 and 605 is the same 

person. There is no accused named Carpenter assistant 23 

Samsul Huq, he is not in the C.S. There is no record whether 

P.W.263 was a housewife. She saw the appellant and bus driver 

to make revolt but did not depose where she saw them to make 

revolt.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 382 and sentenced him 

10(ten) years and a fine of Tk.50,000/- in default 2 (two) years 

more under Section 382  of the Code of Criminal Procedure.  

Mr. Islam also submits that the evidence of the P.W. 263 

does not bear any substance to the offence under section 382 of 

the Penal Code as alleged against the appellant. She claims to 

identify the appellant from video-footage, but no such video 

footage was shown to her before the Court. She admits in her 

cross-examination that she did not see who took up the video 
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footage. More so, P.W.654, the investigation officer admits in 

his cross-examination that the appellant was a witness to the 

seizure list. It is apparent that prosecution could not establish 

the case as alleged against the appellant by adducing credible 

and reliable evidence.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.263 

is an eye witness to the occurrence. She recognized the 

appellant as being identified by co-rebellions and through video 

footage shown to her. She was thoroughly cross-examined on 

behalf of the appellant but her testimony could not be assailed 

or embellished in any way. Her solitary testimony remains 

reliable, credible and trustworthy to support the impugned order 

of conviction and sentence to the appellant. 
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The learned Deputy Attorney General further submits 

that the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Among the P.Ws. P.W. 654 is the Investigation officer, a 

formal witness. The testimony P.W. 263 does not bear any 

substantive evidence as to committing offence under section 

382 against the convict-appellant. She merely claims to identify 

him from video footage during investigation, but no footage 

appears on record.   

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   
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The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.489 Sepoy/80359 Md. Rakibul Islam 

Limon.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Sections 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W. 5 Lt. Col. Abdul Mukim Sarker 

 P.W.371 Md. Abdur Rahim, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined BDR in the year 2007 from Army. On 25.02.2009 he 

had his seat in the mid of officers’ row. Darber started at 9.00 

A.M. with the recitation from the holy Quarn. DG made speech 

on ‘X¡m i¡a LjÑp§Q£’ and thereafter on ‘smuggling’. At one stage 

D.G. tried to get support of the soldiers to his deliberation but 

he did not find any response. At that moment Sepoy Moyeen 

and Sepoy Kajol entered into Darber Hall with arms from left 

side of DG. Sepoy Moyeen came up to the stage and pointed 

arms towards DG. Under the situation soldiers stood up and 

there happened a hue and cry and soldiers began to run to and 

fro. He heard of firing sound. He came to see that BDR 

personnel taking exist of Darber Hall by breaking down the 

glass of windows to the north. He proceeded towards north 

field. He happened to meet with RP soldiers. He asked them 

about the occurrence but did not get any reply. He also came to 

see 10/ 12 soldiers to proceed towards Darber Hall with arms. 

He became afraid seeing their mood and he went towards east, 
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to the training shed. Among them he could not identify Sepoy 

Khandaker Shahadat, Sepoy Shahin and Sepoy Sajjad. 

Thereafter he took shelter in a store room of a two storied 

building of Sadar Rifle Battalion. He found storeman Radha 

there. He closed the door of the store room. He remained there 

for 13 hours till 10.00 A.M. on the next date. He came to hear 

terrible firing sound therefrom. Through window he came to 

see soldiers in the field taking position and also see 14/ 15 

soldiers in the veranda of the store. Among them he could 

identify Sepoy Sujaul, Nayek Suruzzaman, Sepoy Akbor 

Hossain and Sepoy Safiqul Islam of 13 Battalion. Storeman 

asked him of his identity. He disclosed his identify soldier of 25 

Rifle Battalion. Storeman asked him repeatedly to leave the 

place. At 14.30  Storeman left the store room and put him under 

lock and key. At 15.30, 5/6 soldiers opened the door and 

brought him out from the store. Some were with arms and some 

were with lathi in their hands. On their interrogation he 

disclosed himself as soldier of 25 Battalion. They tightened 

him, snatched away his mobile and money back. They assaulted 

him with rifle on his shoulder and took plan to kill him. He 
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sustained injury on his right eye and left knee. They took him to 

a nearest field in beating manner. He came to see there many 

soldiers. One soldier tried to take him away in the Line. 

Another soldier pointed pistol on his head and tried to take him 

in another way. Some of them were in mind not to kill all but to 

keep in custody. Another soldier asked to obtain his statement. 

They made torture in different ways. At one time they kept him 

in a prison cell of quarter guard. They pressed him to record his 

statement in black and white. Afterwards on pressure he put 

down a statement at their instruction. He came to know 

afterwards that the said statement was send to electronic media 

for wide publication. Among the BDR personnel who confined 

him were Sepoy Rakibul and the appellant Nayek Rafiqul 

Islam of 44 Battalion. ............................... 

 In cross-examination on behalf of Sepoy Shahinur Alam 

Mamun, he stated that he simply referred the name of the 

accused but did not refer the name of his father and batch 

member. BDR personnel did not assault him since he had no 

rank and badge on his wearing apparel. He tried to escape 

himself by his false representation. He denied the suggestion 
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that he did not see Shahinur Alam Mamun at the time of 

occurrence.  

 On behalf of Sepoy Rakibul Islam Limon previous cross-

examination adopted and in further cross-examination he stated 

that Rakibul Islam Limon did not serve under him. He denied 

the suggestion that he did not see the Appellant at the time of 

occurrence and that he deposed falsely.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the appellant on 

27.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 796 and his 

signature 796/1 series.  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not certify the confessional 

statement properly and that he did not follow the provisions of 

law in recording the statements of the appellant and that the 

appellant did not make any statement to commit any offence.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the appellant, he stated 

that the appellant joined in Peekhana on 08.02.2009 as a newly 

appointed Sepoy. He was arrested on 15.07.2009 and taken on 

remand for 10 days. He denied the suggestion that he obtained 

the confession of the appellant under oppression and that he 

implicated the appellant falsely.  

The confession of the appellant Sepoy Md. Rakibul Islam 

Milon (C.S.A.489) runs as under- 

“Avwg BDR Gi GKRb wmcvnx bs 80359| Avwg BDR G c‡` 

†hvM`vb Kwi|Avwg wewfbœ RvqMvq PvKwi K‡i 5/2/09 Bs Zvwi‡L 24 

ivB‡djm& e¨vUvwjq‡b wcjLvbvq e`jx n‡q Avwm|Bs 23/2/09 I Bs 

24/2/09 Zvwi‡L Avgvi BDR mßvn Dcj‡¶¨ iv¯Zv Svo y †`Iqvi Rb¨  

`vwqZ¡ wQj| Avwg mKvj 6 Uvq 25/2/09 Bs Zvwi‡L Mjd& MªvD‡Û †Pqvi 

†Uwej mvRvB| Avwg mKvj 9.30 Uvq  `ievi n‡j †Mvjv¸wji kã ïb‡Z 

cvB| Avgvi mv‡_ Mjd& MªvD‡Û 250 Rb †jvK KvR K‡i‡Q| mevB GKwU 

‡mw`K  ‡`Šov‡`Šwo Ki‡Z _v‡K †KD †KD stage Gi bx‡P jyKvq| AvwgI 

stage Gi bx‡P jyKvBqv  _vwK| Avwg mivw`b H stage Gi bx‡PB 
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wQjvg| Avwg mvivw`b †Mvjv¸wji kã ïb‡Z cvB|  mÜ¨vi mgq 2 Rb 

gy‡Lvk cwiwnZ ˆmwbK Av‡m Ges Zviv Avgv‡K wcwUqv I Avgv‡`i‡K 

†g‡i †djvi ûgwK †`q Zviv Avgv‡K 24 ivB‡djm& e¨vUvwjq‡bi w`‡K  

wb‡q hvq| hvIqvi mgq iv¯Zvq Avgiv GKwU PvBwbR ivB‡dj cvB| 

Zviv Avgv‡K Zv nv‡Z wb‡q e‡j| Avwg Zv nv‡Z wbB| Avwg e¨viv‡K hvB 

Ges Avwg mvivivZ  A ¿̄ mn  e¨viv‡K Ae ’̄vb Kwi| Avwg 26/2/09 Bs 

Zvwi‡L mKvj 8 Uvq 24 ivB‡djm& e¨vUvwjq‡bi †Kv‡Z cv‡k wM‡q A ¿̄wU 

†i‡L Avwm| c‡i †`wL †h, ỳcyi 2Uvq gvB‡K †Nvlbv †`q †h, wcjLvbv 

n‡Z mevB‡K wbivc` ’̄v‡b †h‡Z n‡e| Avwg cvwj‡q hvB bvB| Avwg 

wcjLvbv‡ZB Ae ’̄vb Kwi| GB Avgvi Revbew›`|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 
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imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the evidence of P.W.5  

does not  bears any substance since it is hearsay in nature as he 

deposed-‘ Avgv‡K hviv AvU‡K †i‡LwQj Zv‡`i g‡a¨ †_‡K 1 R‡bi bvg wmcvnx 

ivwKeyj Ges bv‡qK iwdKzj Bmjvg 44 ivB‡dj e¨v‡Uwjqb e‡j Rvb‡Z cvwi’  

His identification of the appellant is not proper. He merely 

named the appellant as Sepoy Rakibul without his battalion and 

badge No. but the appellant is Sepoy Rakibul Islam Milon. He 

did not disclose any offence against the appellant. No other 

corroborative evidence appears to support the alleged offence 

against the appellant. As per admission of P.W.371, the 

confessing recording Magistrate and P.W.654, the investigation 

officer, the appellant was taken on remand for 10 days. 

Apparently the confession of the appellant appears a product of 

torture. His confession as it appears is exculpatory in nature. It 

is neither voluntary nor true and it cannot be taken into 

consideration as evidence.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to support the impugned 
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order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.5 

duly identified the appellant with his name Sepoy Rakibul of 44 

Battalion. From his evidence it appears that the appellant and 

other accused who detained him were with arms. It is evident 

that the appellant took away arms by plundering kote and 

committed offence under Section 382 of the Penal Code. The 

confession of the appellant appears inculpatory and it finds 

corroboration by the evidence of P.W.5. Although the appellant 

was taken on remand for 10 but no evidence appears that his 

confession was obtained under coercion or by way of undue 

influence. P.W.371, the recording Magistrate certified it as 

voluntary. The confession of the appellant being voluntary and 

true it can solely be based for the impugned order of conviction 

and sentence to the appellant. 
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The Learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict-appellant.  

The testimony of P.W. 5 in fact, does not bear any 

substance. His testimony is hearsay in nature. He merely came 

to know of the name of the convict-appellant who confined him 

but it is not clear from whom he heard the name of the 

appellant.  

The confession of the convict-appellant finds no 

corroboration by any witness and such confession can’t be 

solely based for his impugned order of conviction and sentence.  

Both the P.Ws. 371 and 654 are formal witnesses, the 

confession recording Magistrate and the Investigation officer.  
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In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.217 Sepoy /66611 Md. Shahab 

Uddin.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 382 of the Penal Code sentenced him imprisonment 

for 10(ten) years with a fine of Tk.50,000/- in default S.I. for 

2(two) years in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.77 Maj. Roksana Rahman 

 P.W.528 Subrata Kumar Saha, Police Inspector 

 P.W.587 Md. Manirul Islam, Rakhal 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 



 

 

10305

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.77 deposed that she joined as Pathologist in BDR 

hospital. She attended Darber on 25.02.2009 at about 8.45 A.M. 

At 9.30 a BDR person entered into Darbar. He was Moyeen. 

Thereafter Kajal entered into Darbar. Officers disarmed 

Moyeen. All BDR personnel stood up and began to run away. 

Afterwards she heard firing. Lt. Col. Yesmin and Maj. Farjana 

were with her. At one stage they hid themselves behind the 

screen of the stage. At 10.30 BDR rebellions entered into 

Darbar by making fire. One BDR person directed in a 

megaphone to surrender. She came to see 10/15 BDR personnel 

with arms. Among them she came to see Sepoy Selim  Reza 

with arms and megaphone. He directed them pointing arms to 

come out. One of the rebellions fired on Lt. Col. Kaisar and 

killed him. Selim Reza took them out through west gate. The 

rebellion at outside of Darbar fall in them and one of the 

rebellions kicked on Lt. Col. Lutfor Rahman and consequently 
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Lt. Col. Lutfor Rahman and  they, - three lady doctors fell 

down. ............................................... Later on, she identified 

Habilder Monirujjaman and DAD Nasir, Sepoy Selim Reza, 

Sepoy Kajal Ali, Sepoy Moyeen Uddin, the appellant Sepoy 

Sahabuddin, Sepoy Siddik, Sepoy Sumon Mia, Sepoy Sajjad, 

Sepoy Saidul, Sepoy Ibrahim, Sepoy Obaidul, Lance Naik 

Ekram, Sepoy Habilder, Sepoy Jashim Mollik, Sepoy Mahin, 

Sepoy Muhit, Sepoy Mehedi Hasan and Sepoy Rafiqul Islam 

with the photo from the office of BDR Headquarter since she 

saw them along with others in Darber.  

No cross-examination was made on behalf of the 

appellant.  

 P.W.528 Subrata Kumar Saha, Police Inspector deposed 

that as per instruction Kahar Akanda, the investigation officer, 

he seized 4 items including 18 bullets of China Rifles on 

05.03.2009 at 13.40 vide exhibit 898. He identified his 

signature therein as exhibit 989/1. 

 On 05.03.2009 at 15.45 seven items were also seized 

vide exhibit 990. He identified his signature therein as exhibit 

990/1. 
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 On that day, he further seized 4 items including 50 

bullets from the beneath the bed of Sepoy Mahfuzur Rahman 

vide exhibit 991. He identified his signature therein as exhibit 

991/1. 

 On that day, he also seized China Rifle from beneath the 

bed of the appellant Shahabuddin and 70 bullets from 

beneath the bed of Rashedul Islam and 100 bullets from the 

beneath the bed of Anowarul Islam vide exhibit 992. He 

identified his signature therein as exhibit 992/1. ................... 

................................................... 

 In cross-examination on behalf of the appellant, he stated 

that there is no reference on whose placement he seized the 

materials. There is no Magistrate at the time of seizing. No 

witnesses was cited from the MT Barak. Appellant was not 

present at the time of seizing. There is no reference of bed 

number of the appellant and who identified his bed. He denied 

the suggestion that the bed was not belong to the appellant and 

that he deposed falsely.   

 P.W.587 Rakhal Md. Manirul Islam deposed that on 

03.03.2009 at 12.45 police was seized 11 items including 
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bullets injured wardrobe vide exhibit 1101. He identified his 

signature therein as exhibit 1101/2.  

 On 05.03.2009 at 14.35 four items were seized including 

bullets vide exhibit 945. He identified his signature therein as 

exhibit 945/2. 

 On that day, further 3 items including shirt were seized 

vide exhibit 946.  He identified his signature therein as exhibit 

946/2. 

 On that day at 13.40 four items including 18 bullets were 

seized vide exhibit 994. He identified his signature therein as 

exhibit 994/2. 

 On 05.03.2009 at 15.50 four items including 50 Rifle 

Clip were seized vide exhibit 991. He identified his signature 

therein as exhibit 991/2. 

 On that day at 16.25 seven items were seized vide exhibit 

992. He identified his signature therein as exhibit 992/2. 

 On 08.03.2009 at 12.05 four items including two bullets 

were seized vide exhibit 993. He identified his signature therein 

as exhibit 993/2. 
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 On 03.03.2009 at 14.15 five items were seized vide 

exhibit 982. He identified his signature therein as exhibit 982/2. 

 In cross-examination on behalf of the appellant, he stated 

that he did know the appellant Sepoy Shahab Uddin. He can ‘t 

say who seized the materials and when without seeing the 

seizure list. He denied the suggestion that no seizure list was 

prepared in his presence and he signed the seizure list without 

going through it.  

 P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.528  Subrata and P.W.587 Rakhal deposed against the 

appellant. He denied the suggestion that he did not entrust 

P.W.528 Subrata for investigation. Alamat was recovered from 

the bed of the appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Sections 302/382/411/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence under Section 382 of the Penal Code and 
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sentenced him to suffer R.I. for 10(ten) years and a fine of 

Tk.50,000/- in default 2 (two) years more.  

Mr. Islam further submits that the testimony of P.W. 77 

does not bear any substance. Although she attended Darbar  and 

was present in Darbar while the occurrence took place but she 

could not identify the appellant. She claimed to identify the 

appellant later on from the photo preserved in Sadar Battalion 

Office. More so, she identified the appellant merely as Sepoy 

Shahbuddin without his Battalion and Badge No. No such 

photo was seized and produced before the Court. Her above 

evidence is unacceptable, unreliable and it does not establish 

the offence under Section 382 of the Penal Code against the 

appellant and thus the appellant was refrained from cross-

examining her. P.W. 528 is the seizing officer. He claimed to 

seize Chinese rifle from the bed of the appellant but his 

evidence- ‘05/03/09  16Ð25 wgt kvnveywÏ‡bi weQvbv †_‡K PvqwbR 

ivB‡dj, iv‡k ỳj Bmjv‡gi weQvbv †_‡K 70 wU ¸wj, Av‡bvqvi“j Bmjv‡gi 

weQvbv †_‡K 100 wU ¸wj Rã Kwi| Rã ZvwjKv 992 ¯̂v¶i 992 /1 ’ suffers 

from ambiguity. It is not clear which article was seized from his 

bed. P.W.528 admitted in his cross-examination that the 
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appellant was not present at the time of seizing. There is no 

reference who identified the bed No. and there is also no 

reference what was the bed No. His above evidence bears little 

substance. P.W.587 is the seizure witness. His evidence were 

also does not bear any substance. P.W.587 admitted in his 

cross-examination that he did know Sepoy Shahbuddin. He 

can’t say who seized the article. The evidence of the 

prosecution witnesses in fact does not disclose any offence 

under Section 382 against the appellant.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to the charge under 

Section 382 of the Penal Code against the appellant and trial 

Court having failed to appreciate the evidence on record 

erroneously found him guilty of the offences and sentenced him 

arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.77 is 

the eye witness to the occurrence. She duly identified the 

appellant with the help of the official document. Her evidence 

being natural it can’t be discarded. The evidence of P.Ws.528 
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and 587 supports  recovery of rifle from the bed of the appellant 

which discloses his complicity to the offence taking away arms 

by plundering kote constituting offence under Section 382 of 

the Penal Code. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 382 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

 We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

P.W. 77 claims to see the appellant in Darbar and to 

identify him afterwards from the photo preserved in the office 

but her evidence does not disclosed that she ever saw the 

appellant with arms testimony of the P.Ws. 528 and 587 also 

does not disclosed that she the appellant took away arms by 

plundering arms and that was recovered from his possession. 

The recovery of rifle allegedly from the bed of appellant 
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appears doubtful. No credible evidence appears as to his 

complicity to the offence as convicted and sentenced.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.385 Habilder/43139 Md. Babul 

Islam.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.364 Md. Saifur Rahman Siddique, Magistrate 

 P.W.579 Md. Shahjahan, Police Inspector 
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 P.W.604 Pachok Md. Chand Meah and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.364 Md. Saifur Rahman Siddique, Magistrate 

deposed that he recorded the confessional statement of the 

appellant on 19.05.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the appellant as exhibit 

693 and his signature 693/1 series.  

In cross-examination on behalf of the appellant, he stated 

that there is no reference where the appellant was kept and 

under whom. He denied the suggestion that he did not appraise 

column 5 and follow the provisions of law in recording the 

statement of the appellant. He further denied the suggestion that 

he did not certify in column 8 and that he did not apply his 
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mind in recording the statement and that the appellant did not 

confess of committing any offence.  

P.W.579 Md. Shahjahan deposed that on 28.03.2009 at 

about 10.45 he seized three items including two round bullets. 

He identified the seizure list exhibit-1106. 

 In cross-examination on behalf of the Appellant, he 

denied the suggestion that no material was seized in his 

presence.  

P.W. 604 Cook Md. Chan Miah deposed that on 

05.03.2009 police seized three items. He identified his signature 

in the seizure list, exhibit 983(2). He further deposed that on 

06.03.2009 police also seized 4 items vide seizure list. He 

identified his signature in the seizure list exhibit 984(2). On that 

day, police also seized a door vide seizure list. He identified his 

signature in the seizure list exhibit 985(2). He also deposed that 

on 29.03.2009 police seized 40 round bullets and 6 chargers vide 

seizure list. He identified his signature in the seizure list, exhibit 

964(2). On that day, police also seized 29 round bullets vide 

seizure list. He identified his signature in the seizure list exhibit 

965(2). He also deposed that on 14.03.2009 police further seized 
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18 items including one SMG. He identified his signature in the 

seizure list exhibit 1026(2).  

In cross-examination on behalf of the appellant, he stated 

that at the time of seizing alamats the accused was not present. 

Alamats were found abandoned.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that none of the witnesses deposed 

against the appellant in their 161 statements and that the 

appellant did not make any confession.  

The confession of the appellant Habilder Md. Babul 

Islam (C.S.A.385), runs as under- 

“Bj¡l e¡j ®j¡x h¡h¤m Cpm¡jz B¢j Na 01/10/83 ¢MËx a¡¢l−M BDR 

H ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 22 hÉ¡V¡¢mue k−n¡l H LjÑla 

B¢Rz Na 27/12/07 ¢MËx a¡¢lM q−a pcl l¡C−gm hÉ¡V¡¢mue Bl ¢f 

fÔ¡V¤e pwk¤š² B−Rz Na 24/04/09 ¢MËx a¡¢l−M pL¡m ®hm¡u ¢h¢XB−ll 

DG p¡−q−hl A¢g−pl f¡−n N¡¢s f¡¢LÑw Hl ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz 

®p¢ce pL¡m 11.00 V¡ fkÑ¿¹ B¢j ¢XE¢V−a ¢Rm¡jz ¢XE¢V ®noq−m B¢j 

hÉ¡l¡−L Q−m k¡Cz ®hm¡ 12.00 V¡l fl hs ®i¡−Sl ®n−o B¢j Bl,¢f 

hÉ¡l¡−L ¢Rm¡jz 24/2/09 ¢MËx a¡¢lM l¡−a Abh¡ 25/02/09 ¢MËx a¡¢lM 
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l¡a 2.00 V¡ q−a ®i¡l 6.00 V¡ fkÑ¿¹ ¢fmM¡e¡l ¢ia−l B¢j Hhw mÉ¡¾p 

e¡−uL Bq¡c Vqm ¢XE¢V−a ¢Rm¡jz Vqm ®n−o hÉ¡l¡−L H−p ¢hnÐ¡j ®eCz 

pL¡m Ae¤j¡e 9.00 V¡l f−l …¢ml BJu¡S ®f−u clS¡l p¡j−e H−p 

®c¢M j¤−M¡nc¡l£ BDR pcpÉl¡ AÙ» q¡−a ®c±s¡−µR Hhw …¢m Q¤ys−R H cªnÉ 

®c−M hÉ¡l¡−L ¢p−V H−p h−p b¡¢Lz ®hm¡ Be¤j¡¢eL 11.25 O¢VL¡l pju 

HL¢V ¢fLBf−L j¡C¢Lw Ll−a ö¢e ®kM¡e ®b−L ¢e−cÑn ®cu¡ q−µR ®k, 

k¡l¡ HMeJ AÙ» e¡J¢e a¡l¡ a¡s¡a¡¢s AÙ» e¡ ¢e−m a¡−clJ ¢hl¦−Ü 

a¡vr¢eL hÉhÙÛ¡ ®eu¡ q−hz HlflJ B¢j c¤f¤l 12/12.30 V¡ fkÑ¿¹ 

hÉ¡l¡−LC AhÙÛ¡e L¢lz ®hm¡ 12/12.30 V¡l pju HLcm BDR H−p AÙ» 

®eu¡l SeÉ hm−m B¢j aMe ®c±−s ®L¡−al ¢c−L k¡C z −L¡−a Y¤L¡l pju 

h¡l¡¾c¡u ®qm¡e ®cu¡ AhÙÛ¡u ®cM−a ®f−u ®pM¡e ®b−L 1¢V l¡C−gm p¡−b 

¢e−u B¢j hÉ¡l¡−L Q−m B¢pz I l¡C−gm h¡ Bj¡l p−‰ aMe ®L¡e …¢m 

¢Rm e¡z l¡C−gm ¢e−u ®p¢ce påÉ¡ fkÑ¿¹ B¢j hÉ¡l¡−LC ¢Rm¡jz Bj¡l 

p¡−b  hÉ¡l¡−L e¡−uL BgS¡mz e¡−uL p¡−e¡u¡l Hhw mÉ¡¾p e¡−uL R¡−cL 

¢Rmz påÉ¡l f−l ®p¢ce Bh¡lJ j¡C¢Lw L−l ph¡C−L AÙ» q¡−a h¡¢ql 

qh¡l SeÉ ¢e−cÑn ®cu¡ quz aMe B¢j hÉ¡l¡L ®b−L ®hl q−u Lp¡C M¡e¡l 

f¡−n AhÙÛ¡e −eCz p¡l¡l¡a B¢j ®pM¡−eC ¢Rm¡jz  26/02/09 ¢MËx a¡¢lM 

®i¡l 5/6V¡l ¢c−L B¢j  Bh¡l hÉ¡l¡−L ¢g−l H−p AhÙÛ¡e Ll−a b¡¢Lz 

®hm¡ Ae¤j¡e 14.30 V¡l ¢c−L AÙ» Sj¡ ®cu¡l ®O¡oe¡ ö−e ®L¡−a AÙ» Sj¡ 

¢c−u B¢pz Be¤j¡¢eL c¤f¤l 15.00 V¡l pju B¢j BDR Hl  ®f¡o¡L 
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M¤−m ®g−m ¢p¢im ®f¡o¡−L Lp¡C Me¡l f¡−n Ju¡m Vf¢L−u f¡¢m−u k¡Cz 

f−l plL¡l£ ®O¡oe¡ j−a 01/03/09 Cw a¡¢lM ¢fmM¡e¡u Bp−m 

La«f−rl Ae¤j¢aœ²−j 03/03/09 ¢MË a¡¢lM ¢fmM¡e¡l ®ia−l fÐ−hn 

L¢lz HC Bj¡l Sh¡eh¢¾cz ®üµR¡u Bc¡m−a q¡¢Sl q−u paÉ p¡rÉ 

¢cm¡jz” 

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws. 579 

and 604 are, in fact, the seizing and seizure witnesses. Although 

no material was recovered from the possession of the appellant 

but he has his own inculpatory confession and his confession 

‘®hm¡ 12/12.30 V¡l pju HLcm BDR H−p AÙ» ®eu¡l SeÉ hm−m B¢j aMe 

®c±−s ®L¡−al ¢c−L k¡C z −L¡−a Y¤L¡l pju h¡l¡¾c¡u ®qm¡e ®cu¡ AhÙÛ¡u ®cM−a 

®f−u ®pM¡e ®b−L 1¢V l¡C−gm p¡−b ¢e−u B¢j hÉ¡l¡−L Q−m B¢p’ bears 

substance to his offences as alleged against him. P.W. 364, the 

confession recording Magistrate also certified his confession as 

voluntary. No evidence appears that his confession was 

obtained under coercion or by way of undue influence. The 

confession of the appellant being true and voluntary it can 



 

 

10319

solely be based to support the impugned order of conviction 

and sentence to the appellant.  

The learned Deputy Attorney General further submits 

that the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the appellant. 

All the P.Ws. are formal witnesses. P.W. 579 and 604 are 

seizing officer and seizure witness. In fact, their testimonies do 

not disclosed any materials were recovered from the possession 

of the convict-appellant. P.W. 654, the investigation officer 

admitted that at the time of alleged seizure the convict-appellant 

was not present and the seized materials were found in 

abandoned position.  Their testimonies do not bear any 

substance. P.W.364 and 654 are also formal witnesses, the 

confession recording Magistrate and the investigation officer. 
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The confession of the appellant appears ex-culpatory in nature 

and more so P.W.364, the confession recording Magistrate 

failed to apply his obligation in recording the confession since 

he admitted “wigv‡Û  KZ w`b wQj D‡j−L bvB”. In view of the above 

facts the confessional statement of the appellant can’t solely be 

based for the impugned order of conviction and sentence to the 

appellant.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.796 Sepoy/57871 Md. Ziaul Haque. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 



 

 

10321

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.149 Sepoy Md. Rabiul Alam 

 P.W.531 Police Inspector Md. Abdur Rashid and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.149 Sepoy Md. Robiul Alam deposed that on 

27.10.2009 he identified the picture of Sepoy 57871 Ziaul 

Hoque, Sepoy 58821 Billal Hossain from video footage of the 

occurrence held on 25-26 Feb, 2009. He identified the picture of 

the appellant Ziaul Hoque exhibit LIII and his signature 

exhibit LIII(A) and  that of Billal exhibit LIV and his signature 

as exhibit LIV(A). 

In cross-examination on behalf of the appellant, he stated 

that he deposed before the I.O. He denied the suggestion that he 

did not refer the name of aforesaid accused before the I.O. He 
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identified the picture on placement by ASP Rawnakul. Picture 

was printed from video. He denied the suggestion that pictures 

are not of Zaiul and Billal. He denied the suggestion that he 

could not identify the picture and that he deposed falsely.  

 P.W.531 Police Inspector Md. Abdur Rashid deposed 

that on 25.02.2009 he had his posting in CID. At the requisition 

of A.S.P. Kahar Akand he seized 8 items on 09.03.2009 at 

12.30; 12 items on 08.03.2009 at 12.45 and 3 items at 14.15; 4 

item. On 11.03.2009 at 12.30, 3items at, on 14.03.2009 at 

11.05; vide seizure lists 997- 1001. He identified his signature 

on the seizure list as exhibit 997/1 – 1001/1.  

 In cross-examination on behalf of the appellant, he stated 

that in support of the seizure list dated 08.03.2009,  09.03.2009  

and 14.03.2009 there was no zimmanama. He denied the 

suggestion that he did not seize any alamat.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.149 deposed before him on 27.10.2009. He arrested 

the appellant on 16.07.2009. The appellant hailed from 

Dinajpur Sector. He can’t say the Battalion of P.W.149. He 
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denied the suggestion that the photo of the appellant was 

prepared by mechanically process and that none deposed 

against the appellant of his implication to the offence and that 

he implicated him falsely without proper investigation.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Section 302/382/201/149/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 382 and sentenced him 

10(ten) years and a fine of Tk.50,000/- in default 2 (two) years 

more. 

Mr. Islam further submits that the testimonies of P.Ws. 

149 and 531 does not bear any substance to prove the charge 

under section 382 of the Penal Code as alleged against the 

appellant. P.W. 149 merely identified the appellant with the 

video-footage during investigation by exhibits LIII. He 

admitted in his cross-examination the photo was printed from 

video. P.W. 531 is the seizing officer. It does not appear from 

his evidence that any incriminating substance was recovered 

from the possession of the appellant. In fact, their evidence does 
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not bear any substance in establishing the offence as alleged 

against the appellant.     

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that the P.W. 

149 identified the appellant with his badge No. from video-

footage. His evidence appears reliable, credible and 

trustworthy, it can be relied on.   

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

P.W. 531 is the seizure witness. From his evidence it 

does not appear that any incriminating substance was recovered 

from the possession of the appellant. P.W. 149 identified him 

with footage exhibit- LIII also does not show arms in his hand. 

Furthermore, it finds no corroboration.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.789 Sepoy/75033 Md. Mokarom 

Hossain. 

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 
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imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.83 Sepoy Md. Anwar Hossain 

 P.W.547 Md. Wahiduzzaman 

 P.W.605 Cook Md. Aman Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W.83 Sepoy Md. Anwar Hossain deposed that on 

25.02.2009 at about 9.30/40 he heard firing. At about 11/12 

some BDR personnel took him to quarter guard and put in his 

hands. He was taken at gate No.3 by a pick-up. After 30 

minutes he came back to the Line of 36 Battalion. On his way 

back he left the arms on the varanda of quarter guard. At about 

10.30/11.00 P.M. he came to see 6271 Naib Subader Abdul 

Aziz, 75281 Sepoy Sovan Chakma, 55304 Lance Naik 
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Monjurul,  56530 Lance Naik Harunur Rashid and the 

appellant 75033 Sepoy Mokaram with arms and in agitated 

mood in front of the Line. On the following day at morning he 

left Peelkhana.  

In cross-examination on behalf of the appellant, he stated 

that he did not hold the post of army. He had no conflict with 

the BDR personnel. He was given a rifle. He did not deposit the 

arms to anyone. In video footage he was shown with arms 

having red cloth folded on his head. He denied the suggestion 

that Subader Abdul Aziz made complain against him in the 

month of December and that his mission was cancelled and that 

the allotment of his residence was also cancelled and that he did 

not see the appellant and that he himself was a rebellion and 

that he had his implication in committing murder and that in 

order to save him he deposed falsely.  

P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 
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Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-

CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 

1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  
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In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

P.W.605 Md. Aman Uddin deposed that on 07.03.2009 

police seized 23 items vide seizure list. He identified his 

signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 

seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 

items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 
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residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 

He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

 In cross-examination on behalf of the appellant, he stated 

that alamats were in abandoned position and those were seized in 

absence of the accused. He denied the suggestion that he 

deposed falsely at the instance of the State.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that P.W.83 was admittedly an armed 

rebellion and that he introduced him falsely as a witness.   

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 
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the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the evidence of the P.Ws. 

referred above does not bear any substance to the offence under 

Section 382 of the Penal Code as alleged. P.W.83 merely 

claims to see the Appellant with arms and agitated mood which 

does not form any offence as alleged. He further submits that 

the evidence of P.W. 83 is totally unreliable.  He himself was 

an accomplice in carrying arms. He further admits in his cross 

examination -ÔA ¿̄mn gv_vq jvj Kvco evav Ae ’̄vq Avgv‡K wf.wW.I dz‡U‡R 

†`Lv †M‡Q Õ. P.Ws. 547 and 605 are sizing and seizure witnesses 

as to recovery of some materials but on perusal of their 

testimonies and exhibits it does not appear that any 

incriminating substance was recovered from the possession of 

the convict-appellant. More so, P.W.547 admits in his cross-

examination –‘Avwg A`¨ †h mg¯— AvjvgZ Av`vj‡Z Dc¯nvcb Kijvg Zv 

Rã ZvwjKvq ewY©Z ¯nvb †_‡K cwiZ¨vI“ Ae¯nvq D×vi Kiv nq’ and 
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P.W.605 also admits in his cross-examination – ‘gvjvgvj ¸wj 

cwiZ¨vI“ Ae¤nvq wQj’. In fact their evidence does not bear any 

substance.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382  of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.83 is 

the eye witness to the occurrence. He identified the appellant 

properly with his badge No. He saw the appellant with arms 

and agitated mood. There is no vagueness in his testimony. He 

was thoroughly cross-examined but his evidence could not be 

shaken or assailed. It appears reliable, creditable and 

trustworthy. P.Ws.547 and 605 are seizing and seizer witnesses. 

By their evidence it appears that the wearing apparel of the 

appellant was recovered.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Both the P.Ws. 547 and 605 are seizing and seizure 

witnesses. From their evidence it does not appear that any 

incriminating substance was recovered from the possession of 

the appellant and more so, the materials were in abandoned 

position. P.W. 83 claims to see him with arms but as per his 

admission he himself was an accomplished taking up arms by 

himself. His above solitary testimony can not be relied on.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   
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The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.784 Sepoy/67265 Md. Arafat 

Hossain.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

P.W.20 Major Md. Kamrul Hasan 

P.W.547 Inspector Md. Ohiduzzaman 

P.W.605 Cook Md. Aman Uddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 
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P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 

D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’. All BDR personnel were 

taking leave of Darbar. D.G tried to prevent them. In spite of 

that BDR personnel were taking leave of Darber by breaking 

window glasses. D.G. asked all officers to control them. 

.................. He came out from Darbar......................................... 

Later on, he came to his residence on 4th floor. On the night 

following the day 25.02.2009 he heard declaration of DAD 

Tauhid as DG through mike. .............................. On 26.02.2009 

at about 3.00 P.M. he heard kicking sound on the door of his 

residence.  The rebellions tried to take away his wife and 

children. They brought there Col. Sayeed. Sensing his presence 

in the residence Sepoy Mazahar along with 4/5 rebellions came 

forward pointing arms towards him. He forbade them not to 

make firing. They took him out on the point of arms. Sepoy 

Masud, Sepoy Zaiul, Sepoy Nazrul were with Mazahar. They 
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took down him by way of assaulting. He saw a pickup in front 

of his residence. .............................. After a while a Pajaro Jeep 

came thereat. The rebellions picked them up in that pick up and 

dropped them at gate No.4. ............................ There he came to 

see Subeder Zobayer, Naik Subeder Helal, the appellant Sepoy 

Arafat standing in the middle of the rebellions and also DAD 

and Touhid, DAD Siraj, DAD Rahim and Lance Naik Gaus. He 

came out from gate No.4 and taken in front of City College by 

the vehicle of RAB. ...........................................  

In cross-cross-examination on behalf of the Appellant, he 

stated that he deposed before I.O. on 10.03.2009. He can’t say 

when the appellant Sepoy Arafat was arrested. Arafat was a 

driver of 13 Battalion. He saw him with the rebellions. He 

denied the suggestion that the appellant served under him until 

10.09.2009 and he allowed him leave 4 times. He can’t say 

whether the appellant was a driver to him on 24.02.2009. Driver 

Delower dropped him in Darbar. He denied the suggestion that 

the appellant phoned his runner Sohel to rescue him. He saw 

the appellant at gate No.4. He denied the suggestion that he 

deposed falsely against the appellant.  
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P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-

CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 
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1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  

In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

P.W.605 Md. Aman Uddin deposed that on 07.03.2009 

police seized 23 items vide seizure list. He identified his 

signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 

seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 
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items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 

He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

 In cross-examination on behalf of the appellant, he stated 

that alamats were in abandoned position and those were seized in 

absence of the accused. He denied the suggestion that he 

deposed falsely at the instance of the State.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that he did not implicate in C.S. all those 

against whom P.W.20 deposed. He denied the suggestion that 
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the appellant is innocent and he implicated him in C.S. without 

proper investigation.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the convict-

appellant was charged under Sections 302/382/149/201/34 of 

the Penal Code and Trial Court in consideration of the evidence 

on record found him guilty of the offence only under Section 

382 of the Penal Code and sentenced him to suffer rigorous 

imprisonment for 10 (ten) years R.I. and a fine of TK=50,000/- 

in default to suffer R.I. for further 2 (two) years. 

Mr. Islam further submits that the testimonies of P.Ws. 

20, 547 and 605 do not bear any substance to the offence under 

Section 382 of the Penal Code as alleged against the appellant. 

It appears from the testimony of P.W.20 that he hid himself in 

the ceiling of his residence and at the instance of taking out by 

the rebellions at the point of arms he identified the appellant but 

his above identification appears vague and unspecified. He 

merely refers the appellant as Sepoy Arafat without his 

battalion and badge No and saw him standing in the midst of 

rebellions. P.Ws. 547 and 605 are seizing and seizure witnesses 
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as to recovery of some materials but on perusal of their 

testimonies and exhibits it does not appear that any 

incriminating substance was recovered from the possession of 

the convict-appellant. More so, P.W.547 admits in his cross-

examination –‘Avwg A`¨ †h mg¯— AvjvgZ Av`vj‡Z Dc¯nvcb  Kijvg Zv 

Rã ZvwjKvq ewY©Z ¯nvb †_‡K cwiZ¨vI“ Ae¯nvq D×vi Kiv nq’ and 

P.W.605 also admits in his cross-examination – ‘gvjvgvj ¸wj 

cwiZ¨vI“ Ae¤nvq wQj’. In fact, their evidence does not bear any 

substance.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Sections 382  of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.20 is 

the eye witness to the occurrence. He saw the appellant with 

arms and in the midst of rebellions. He reiterated in his cross-

examination that he saw him with the rebellions and thus 
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deposed his name. There is no vagueness in his testimony. His 

evidence appears reliable, credible and trustworthy. P.Ws.547 

and 605 are seizing and seizer witnesses. By their evidence it 

appears that the wearing apparel of the appellant was recovered.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Both the P.Ws. 547 and 605 are seizing and seizure 

witnesses. From their evidence it does not appear that any 

incriminating substance was recovered from the possession of 

the appellant and more so, the materials were in abandoned 

position. P.W. 20 simply saw him standing among other 

accused. His above testimony does not bear any substance to 

his complicity to the offence under section 382 of the Penal 

Code.  
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In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.767 Sepoy/66452 Sree Shakor 

Proshad Chowdhury.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.485 Sepoy Md. Kamruzzaman 

 P.W.547 Inspector Md. Ohiduzzaman 

 P.W.605 Cook Md. Aman Uddin and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer.

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R. 

P.W. 485 Sepoy Md. Kamruzzaman deposed that on 

0410.2009 he identified 46982 Rafiqul, 51214 Alamgir, the 

appellant 66452 Shekhor, 4696 Ekramul Hoque and 27087 

Mannan from video footage. He identified the BDR personnel 

with uniform. He also exhibited the picture exhibit CXLV series. 

He and accused-persons served in the same Battalion.  

In cross-examination on behalf of the appellant, he cannot 

say who took video picture. The accused were found ‘j¡b¡ ¢h−â¡q£ 

®h−n h¡d¡’. He admits that there is no arms in the hand of Shekhor. 

He had good relation with the accused. He could identify the 

accused properly. He denied the suggestion that he deposed 

falsely.  

P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 
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investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 

exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-

CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 

1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  
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In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  

 P.W.605 Cook Md. Aman Uddin deposed that on 

07.03.2009 police seized 23 items vide seizure list. He 

identified his signature in the seizure list as exhibit 1015(2). He 

further deposed that on 08.03.2009 police seized a briefcase 

vide seizure list. He identified his signature in the seizure list as 

exhibit 948(2). On that day police also seized 3 items vide 

seizure list. He identified his signature in the seizure list as 

exhibit 949(2). On 04.04.2009 police further seized a jacket 

from the residence of Sadib Ahmed. He identified his signature 

in the seizure list as exhibit 1038(2). On that day police seized a 

bullet - proof jacket vide seizure list. He identified his signature 

in the seizure list as exhibit 1044(2). He further deposed that on 

07.03.2009 police seized a pistol form RSU. He identified his 

signature in the seizure list as exhibit 1104(2). On that day 

police also seized 6 items from signal sector. He identified his 

signature in the seizure list as exhibit 1105(2). He also deposed 

that on 02.04.2009 police seized 5 items including helmet from 
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the residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure 

list. He identified his signature in the seizure list as exhibit 

971(2). On that day police also seized 3 items including 30 

bullets vide seizure list. He identified his signature in the 

seizure list as exhibit 972(2). On 05.04.2009 police further 

seized a pistol and bullet from the residence of Sepoy of 

Moniruzzaman. He identified his signature in the seizure list as 

exhibit 973(2).  

In cross-examination, he stated that the alamats were 

found abandoned and none of the accused was present at that 

time. He denied the suggestion that he deposed falsely as being 

tutored. He cannot say the number of Moniruzzaman. He denied 

the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.Ws. 605, 547 and 485 deposed before him against the 

appellant. He denied the suggestion that  he did not examine 

any other witness excepting P.W.485. P.W.485 identified from 
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video footage of the occurrence, exhibit -465. He denied the 

suggestion that in that footage there was no arms in the hand of 

the appellant. He denied the suggestion that none deposed 

against the appellant excepting P.W.485. He denied the 

suggestion that he implicated the appellant falsely without any 

proof.  

None appears on behalf of the appellant.  

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.485 

identified the appellant with the footage, exhibit CXLV showed 

him by Rownokul, Asstt. Superintendent of Police during 

investigation and he rightly identified him with his badge No. 

He affirmed his identify since they served in the same 

Battalion. In his cross-examination he further admits- ‘Avmvgxi 

gv_v we‡ ª̀vnxi †e‡k evav| ................ Avmvgxi m‡½ Avgvi m¤úK© fvj wQj| 

Avwg Qwe †`‡L Avmvgx‡`i mwVKfv‡e mbv³ K‡iwQ|’. His evidence 

appears reliable, creditable and trustworthy. P.Ws.547 and 605 

are seizing and seizer witnesses. By their evidence it appears 

that the wearing apparel of the appellant was recovered.  
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The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

Both the P.Ws. 547 and 605 are seizure witnesses. From 

their evidence it does not appear that any incriminating 

substance was recovered from the possession of the appellant. 

P.W. 485 identified him with footage exhibit CXLV but he 

admitted in his cross-examination – ‘a¡q¡l q¡−a AÙ» e¡Cz’ 

Apparently, no evidence appears against him to support the 

charge as he was charged for.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   
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The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

Abs. C.S. Accused No.3 Sepoy/61763 Md. Kamrul 

Hasan.  

Trial court charged the appellant under Sections 

149/382/302/201/34 and having found guilty of the offences 

under Section 382 of the Penal Code sentenced him 

imprisonment for 10(ten) years with a fine of Tk.50,000/- in 

default S.I. for 2(two) years in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.24 Lt. Col. Asif Abdur Rouf and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Sepoy Md. Imran Chowdhury (C.S. A.34) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.  

P.W.24 Lt. Col. Asif Abdur Rouf deposed that on 

25.02.2009 he was in apartment in Peelkhana to the east side of 

old D.G Bhaban. At about 9.30 A.M. he heard firing from the 

west side of his residence. He contacted with Signal room and 

was informed that some BDR personnel created disorder in 

Darber. Then he talked with Maj. Gofran Mollick over mobile. 

Gofran Mollick asked him to remain silent in residence. At 

about 10 A.M. he heard firing from D.G’s. residence. He 

remained in his residence closing the door. At about 10.45 

some BDR personnel attacked his residence by breaking door. 

In his residence he had with him his ailing mother, wife, two 

children, bat man, driver and cook. At the firing by the 

rebellion he raised up his hands and surrendered to their order. 

They took him out of the residence along with his family 

members and confined them in quarter guard and therefrom he 

came to see the appellant Sepoy Uttam Barua along with Sepoy 

Shamim Al Mamun, Sepoy Harun-or-Rashid Subader 

Waliullah, Habilder Sahabuddin, habilder Serajul, Lance Naik 
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Ekram, Lance Naik Rejaul, Sepoy Rejaul, the appellant Sepoy 

Kamrul Hasan, Sepoy Sohel, Sepoy Majahar, Sepoy Emran, 

Sepoy Soleman, Sepoy Sakil, Sepoy Majhar, Sepoy Gautom 

Day,  Sepoy Mohsin, Sepoy Taruqul, Sepoy Sayeed Cook 

Milon, Cook Karim, Cook Sahid ullah and Cook Shafuqul with 

arms and call them by bad nemes. 

In cross-examination on behalf of the appellant he stated 

that he worked in BDR for about 1 year and 10 months. He was 

attached with ‘X¡m i¡a LjÑp§Q£’. He closed the door by making 

obstacle putting different goods. He could not make any 

correspondence with D.G/ D.D.G. He was taken to quarter 

guard at about 11.04/05 A.M. There were three rooms in prison 

cell. The room of the cell was about 10ʹx12ʹ. Iron gate of the 

prison cell was under lock and key, but wooden door was 

opened. He had no control either to open or to close the door. 

He denied the suggestion that he could not see the accused from 

the prison cell. He can’t say the regiment number of all the 

soldiers. He denied the suggestion that the appellant was not 

under his battalion and that he did not see him at the time of 

occurrence and that he deposed falsely.  
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was absconding. Later on he arrested him. On 

the date of occurrence P.W.24 was at his residence. He denied 

the suggestion that P.W.24 was not in quarter guard. There 

were two quarter guards in Peelkhana. Maj. Riaz was in charge 

of quarter guard. He denied the suggestion that there was no 

specific allegation against the appellant and that the appellant 

did not deal roughly with P.W.24 and that P.W.24 did not 

deposed against the appellant and that the appellant had no 

posting in BDR. He denied the suggestion that P.W.24 awarded 

punishment to the appellant for the cause of taking away fish. 

The confessional statement of co-accused Sepoy Md. 

Imran Chowdhury (C.S. A.34) runs as under- 

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 
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e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 

jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 

gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 
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hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwm| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 

e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© l¦−g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K  ®hl¦−a cvi‡Qb bv| wKQz ¶b ci 

m¨vi‡K †dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj 
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Kvco evav K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci 

GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m 

Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K 

‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i 

MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 

ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi 

n‡ji wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 

24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj 

†bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi 

‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, 

j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx 

AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci 

BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o 

Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK 

wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, 

†mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj 

e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb 

Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv 

wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi 

wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj 

Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg 

Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o 

hvb| †Mvdivb gwjøK Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 

13 ivB‡d‡ji mvg‡b iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi 
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(mshy³ wbg©vb kvLv) wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi 

jvk Kuv‡a K‡i 13 ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb 

†_‡K jvB‡b Avwm| jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi 

Zv‡ni, nvwej`vi †gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm 

Gg wR nv‡Z wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg 

A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv 

LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, 

wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: 

bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m 

Ae ’̄vb Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI 

mv‡n‡ei ivbvi wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, 

Avgv‡`i wmI mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi 

mwdK mn wmI †j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi 

Kwi, Ab¨vb¨iv jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx 

AvwRg cv‡Uvqvix g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj 

e¨v‡Uwjq‡b †diZ Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL 

w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, 

my‡e`vi †gRi †Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j 

wm I mv‡n‡ei ¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q 

hvB| Zvici Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i 

wb‡q †KvqvU©vi Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 

ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 

Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 
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K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

with Mrs. Sultana Akter Rubi on behalf of convict-accused as 

State Defence Lawyer submits that the convict-accused was 

charged under Sections 302/382/149/201/34 of the Penal Code 

and Trial Court in consideration of the evidence on record 

found him guilty of the offence only under Section 382 of the 

Penal Code and sentenced him to suffer rigorous imprisonment 

for 10 (ten) years R.I. and a fine of TK=50,000/- in default to 

suffer R.I. for further 2 (two) years. 
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Mr. Islam further submits that the testimony of P.W.24 

does not bear any substance as to the alleged offence against the 

appellant under Section 382 of the Penal Code. P.W.24 claims 

to identify the appellant having confined in quarter guard. His 

identification of the appellant in the midst of 23 other accused 

is highly impracticable and unreliable. He simply referred the 

appellant as Sepoy Kamrul Hasan without his badge No. He 

admitted in his cross-examination that quarter guard was 

screened by a cloth so that none could be seen from outside. In 

view of the above facts, his identification of the convict-

accused inspires no confidence. From his evidence it appears 

that he deposed against the convict-accused out of previous 

grudge and such evidence can’t be relied on.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-accused to support the impugned 

order of conviction and sentence and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   
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Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W.24 is 

the eye witness to the occurrence. He saw the appellant with 

arms. From his evidence it is clear that he took away arms by 

plundering Kote and constituted the offence under Section 382 

of the Penal Code. His testimony appears reliable, credible and 

trustworthy. Although there was screen inside the prison cell 

but it did not make any hindrance in observing outside from 

inside and he rightly identified the convict-accused with arms 

along with other rebellions.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

rightly found the appellant guilty of the offence under Section 

382 of the Penal Code and sentenced him accordingly and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confessional statement of the 

co-accused.  
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Although P.W. 24 claims to identified the convict-

accused with arms while confinement in quarter guard but it 

appears from his own admission that earlier he punished the 

convict-accused and as such his above solitary testimony lacks 

credibility. The confessional statement of co-accused also 

corroborates the incident of punishment of the convict-accused 

by P.W. 24. No other evidence appears to support the charge 

against him under section 382 of the Penal Code.    

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The impugned order of conviction and sentenced to the 

convict-accused is hereby set aside.        

C.S. Accused No.211 Lance Naik/53229 Md. Sadek 

Ali.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 148/411 of the Penal Code sentenced him 

imprisonment for 3(three) years with a fine of Tk.5000/- in 
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default S.I. for 6(six) months for each of the offences in 

consideration of the evidence of the following witnesses-  

 P.W.1 Novojoty Khisha, informant, 

 P.W.357 Md. Shahadot Hossain, Magistrate 

 P.W.558 Helal Uddin, Police Inspector 

 P.W.595 Md. Azad Kabir, Pachok-3001 

 P.W.604 Md. Chan Meah, Pachok-2053 and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the appellant on 

26.10.2009 in compliance with the Provisions under Section 164 

of the Code of Criminal Procedure. He identified the 

confessional statement of the appellant as exhibit 616 and his 

signature 616/1 series.  
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In cross-examination on behalf of the appellant, he stated 

that there is no reference how long he was on remand and of 

physical torture in the statement. The appellant was arrested on 

26.04.2009 and placed before him on 26.10.2009. He denied 

the suggestion that the appellant placed before him with broken 

hand out of physical torture and that he did not certify the 

statement properly and that the appellant did not make any 

confession.  

P.W.558 Md. Helal Uddin, Inspector of Police deposed 

that on 05.03.2009 he assisted I.O in seizing 30 materials from 

adjacent to dairy farm. He identified the seizer lists exhibit 

1002-1064, his signature exhibits 1022/1-1064/1. 

 In cross-examination on behalf of the Appellant, he 

admitted that the seized alamats were in abandoned position at 

different places. He handed over seizure list to I.O. He denied 

the suggestion that the seized materials had no relevancy to the 

occurrence and that he created the seizure list falsely.  

 P.W.595 Md. Azad Kabir, Pachok-3001 deposed that on 

06.03.2009 at 12.00 Police seized 249 round bullets along with 

three items from Sainik Line of RSU Barak. He identified his 
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signature exhibit 918(2) in the seizure list. On that day at 12.45 

police also recovered 50,000/- taka from trunk of Enamul from 

the same barak. He identified his signature on the seizure list 

exhibit 947(2). On 08.03.2009 at 13.00 hours police seized 11 

items from 36 Battalion. He identified his signature on the 

seizure list exhibit 894(2). Police also seized on the same date 

at 14.25 ten items in front of quarter guard of Dhaka Sector. He 

identified his signature on the seizure list exhibit 895(2). On 

12.03.2009 at 14.35 police seized two items including a jeep 

from transport section. He identified his signature on the 

seizure list exhibit 988 (2). On 25.03.2009 at 14.50 hours police 

also seized a vehicle. He identified his signature on the seizure 

list exhibit 879(2).  

 In cross-examination on behalf of the appellant, he stated 

that at the time of seizing materials the appellant was not 

present and the seized materials were in abandoned position.  

P.W. 604 Md. Chan Miah deposed that on 05.03.2009 

police seized three items. He identified his signature in the 

seizure list, exhibit 983(2). He further deposed that on 

06.03.2009 police also seized 4 items vide seizure list. He 
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identified his signature in the seizure list exhibit 984(2). On that 

day, police also seized a door vide seizure list. He identified his 

signature in the seizure list exhibit 985(2). He also deposed that 

on 29.03.2009 police seized 40 round bullets and 6 chargers vide 

seizure list. He identified his signature in the seizure list, exhibit 

964(2). On that day, police also seized 29 round bullets vide 

seizure list. He identified his signature in the seizure list exhibit 

965(2). He also deposed that on 14.03.2009 police further seized 

18 items including one SMG. He identified his signature in the 

seizure list exhibit 1026(2).  

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he arrested the appellant on 26.04.2009 and took remand 

twice. He denied the suggestion that besides remand the 

appellant was kept under the custody of different agencies 

including RAB. The appellant made statement after taking on 

remand. He denied the suggestion that 161 statement of the 

appellant was obtained under coercion.  
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The confession of the appellant Md. Sadek Ali 

(C.S.A.211), runs as under- 

“Avwg wcjLvbvq m`i ivB‡dj e¨vUvwjq‡b Kg©iZ wQjvg| 25/2/09Bs 

Zvwi‡L wb‡ ©̀k gZ Avwg mn 15/20 Rb `iev‡i wgwjZ nB| mKvj 8.00 

NwUKvq `ievi n‡j cÖ‡ek Kwi| `ievi ïi“ nq Abygvb 9/9.30 N: 

`ievi ïi“ nq| wWwR g‡nv`‡qi e³e¨ PjwQj Ggb mgq evB‡i ¸wji 

kã ïwb| mevB `vwo‡q c‡o| †QvUv QywU K‡i evB‡i †h‡Z _v‡K| AvwgI 

evB‡i P‡j Avwm| jvB‡b G‡m i“‡g `iRv Rvbvjv eÜ K‡i e‡m _vwK| 

evB‡i ¸wji kã ïwb| Abygvb 11/11.30 wgt gy‡Lvkavix wewWAi m`m¨ 

A ¿̄ nv‡Z G‡m gvB‡K ej‡Z _v‡K †h mevB evB‡i Avm A ¿̄ bvI| †KD 

ivRvKvi nBI bv| bZyev †g‡i †dj‡ev| ZLb Avwg †óv‡i XywK Ges 

†mLv‡bB _vwK| mÜ¨vi c‡i Wvj fvZ LvBjvg| jvB‡bi wfZi w`‡q Amvi 

mgq nvwej`vi evey, bv‡qK mv‡bvqvi, bv‡qK AvdRvj j¨v›m bv‡qK iwdK 

wmcvnx IevB ỳi †K jvB‡b emv †`wL| eveyj Gi wbKU A ¿̄ †`‡LwQ| Rs 

†óv‡i ivwÎ _vwK| 26/2/09 mKvj 5.30 wgt jvB‡b Avwm| †mLv‡b †KD 

wQj bv| GKwU Lvwj Pvwgi g‡a¨ GKwU ivB‡dj I 20 ivDÛ ¸wj wQj| 

Avwg Avgvi weQvbvq wQjvg| †KD A ¿̄ bv wb‡j Avwg †ejv 11.30 wgt 

A ¿̄Mv‡i Rgv †`B Gi ci jvB‡b Avwm| weKvj 3/3.30 wgt w`‡K P‡j 

†h‡Z †`‡L Awg I P‡j hvq| 1/3/09Zvs ‡hvMw`‡Z Avwm| 3/3/09 Zvs 

XyKvq| 26/4/09 Zvs †MÖdZvi nB|” 
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Mr. Md. Sanwar Hossain, the learned Advocate 

appearing on behalf of appellant submits that the appellant 

submits that the appellant was charged under Section 

302/34/382/411 of the Penal Code and trial Court in 

consideration of the evidence on record found him guilty of the 

offences under Sections 148/411 of the Penal Code sentenced 

him imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months for each of the offences. 

Mr. Md. Sanwar Hossain, the learned Advocate 

appearing on behalf of the appellant submits that P.W. 558 is 

the seizing officer and P.Ws 595 and 604 both are seizure 

witnesses. It does not appear from their evidence that any 

incriminating material was recovered from the possession of the 

appellant. P.W. 558 admits in his cross-examination that all the 

arms recovered were in abandoned position at different places. 

P.W. 595 also admitted that the recovered materials were in 

abandoned position. He further admitted that at the time of 

recovery the accused was not present. The testimony of P.W. 

604 does not bear any substance. He was merely a seizure 

witness and thus he was declined to cross-examined on behalf 
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of the convict-appellant. The confession of the appellant 

appears exculpatory in nature. He did not make any statement 

admitting to his guilt. P.W. 654, the investigation officer 

admitted that the appellant was taken on remand twice. It is 

apparent that his confession is no more but a product of torture. 

His confession finds no corroboration. P.W. 357 the confession 

recording Magistrate also failed to certify to its voluntariness. 

The confession not being true and voluntary, it can’t to taken 

into consideration as evidence. Prosecution evidence finds no 

substance in establishing the charges as alleged against him.  

Mr. Sanwar Hossin,  in fine, submits that no substantive 

evidence appears to support the impugned order of conviction 

and sentence against the appellant and trial Court having failed 

to appreciate the evidence on record erroneously found him 

guilty of the offences under Sections 148/411 of the Penal Code 

and sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws. 

558, 595 and 604 are, in fact, the seizing and seizure witnesses. 

Although no material was recovered from the possession of the 
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appellant but he has his own inculpatory confession and his 

confession bears substance to his offences as alleged against 

him. P.W. 357, the confession recording Magistrate also 

certified his confession as voluntary. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion or by way of undue influence. The 

confession of the appellant being true and voluntary it can 

solely be based to the support the impugned order of conviction 

and sentence to the appellant.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict-appellant.  

All the P.Ws. 558, 595 and 604 are seizing and seizure 

witnesses. Admittedly, no material was recovered from the 

confession of the convict-appellant. Their testimonies thus 

bears no substance. P.Ws. 357 and 654 are formal witnesses, 

the confession recording Magistrate and the Investigation 

officer. Admittedly, as admitted by P.W. 654, the investigation 

officer, the convict-appellant was taken on remand for twice. In 
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view of the above facts, his confession apparently appears 

involuntary. More so, it finds no corroboration by any witness 

and does not disclose his complicity to the offence as he was 

convicted and sentenced under section 411 of the Penal Code.   

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.227 Pachok/3580 Amirul Islam.  

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 380/411 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 2(two) years; 3(three) years with a fine of 

Tk.5,000/- in default S.I. for 6(six) months in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.522 Mrinal Kanti Saha, Police Inspector 

 P.W.587 Md. Manirul Islam, Rakhal and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.522 Mrinal Kanti Saha, Police Inspector deposed 

that as per instruction of Kahar Akanda on 05.03.2009 at 12.30 

he recovered 36 bullets from beneath the bed of Pachak 3858 

Kawser Hossain and Abdul Rahman vide seizure list exhibit 

944 and his signature exhibit 944/1. On that day at 14.35 he 

seized 4 items including some wearing apparels at showing of 

the Appellant Aminul vide seizure list exhibit 946 and his 

signature 946/1.  

In cross-examination on behalf of the appellant, he stated 

that he prepared the seizure list on -05.03.2009   at 16.45. There 

were number of tents. The tent had no serial number. He took 

signature of the accused in the seizure list. He denied the 

suggestion that the signature of the accused was taken forcibly 
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and that no alamat was seized at the showing of the appellant. 

He denied the suggestion that he did not seize any alamats and 

that he deposed falsely.    

P.W.587 Md. Manirul Islam, 12 Rakhal deposed that on 

03.03.2009 at 12.45 police seized 11 items including bullets 

hitted wire drove and also seized at 14.15 hours 5 items. He 

identified his signatures as exhibits 110(2) and 982(2). On 

05.03.2009 at 13.40 hours police also seized 4 items including 

18 bullets, at 14.35 hours 4 items including bullet, at 15.50 

hours 4 items including 50 Rifle Clip, at 16.25 hours 7 items 

and at 16.45 hours further seized 3 items including wearing 

apparels. He identified his signatures in the seizure list as 

exhibits 994(2), 945(2), 991(2), 992(2) and 946(2) respectively. 

On 08.03.2009 at 12.05 hours police also seized 4 items 

including 2 empty bullets. He identified his signatures in the 

seized list as exhibit 993(2).  

In cross-examination on behalf of the appellant, he stated 

that he can’t say without seeing what has been written in the 

seizure list. He can’t say who seized what items. He did not 

know Sepoy Shahbuddin. He denied the suggestion that no 
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material was seized and no seizure list was prepared in his 

presence and that he signed the seizure list at the instruction of 

the police personnel.  

On recall by the prosecution he further deposed that on 

25.03.2009 at 11.05 police further seizure 170 Arms. He 

exhibited his signature in the seizure list as exhibit 960(2).  

In cross-examination on behalf of the appellant, he 

denied the suggestion that he deposed as per instruction of 

Public Prosecutor.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he denied the suggestion that none of the witnesses 

deposed against the appellant in their 161 Statements. The 

appellant was arrested on 06.03.2009 and was taken on remand 

for 8 days at two times. He denied the suggestion that he 

implicated the appellant without any proof against him and that 

he implicated the accused showing recovery of abandoned 

materials.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 
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under Sections 302/382/411/34 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offence under Section 380/411of the Penal Code 

and sentenced him to suffer R.I. for 10(ten) years and a fine of 

Tk.50,000/- in default 2 (two) years more.  

Mr. Islam further submits that all the P.Ws. referred 

above are formal witnesses, the seizing officer, seizure witness 

and the investigation officer respectively. Their evidence does 

not bear any substance in establishing the offence under Section 

382 of the Penal Code against the appellant. P.W. 522 

recovered some personnel items i.e. the wearing apparels of the 

appellant but no such alleged seized materials were produced 

before the Court. In view of the above fact, neither P.W.522 nor 

587 were cross-examined P.W. 654 admitted that the appellant 

was taken on remand for 8 (eight) days at two times but no 

confession could be obtained from him.   

Mr. Islam,  in fine, submits that no substantive evidence 

appears to support the impugned order of conviction and 

sentence against the appellant and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 



 

 

10375

of the offence under Section 382 of the Penal Code and 

sentenced him arbitrarily and it warrants due interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State, in fact, finds no leg to 

stand to support the impugned conviction and sentence to the 

appellant.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

All the P.Ws. 522 and 587 are seizing officer and seizure 

witness respectively. In fact, no incriminating materials was 

recovered from the possession of the appellant. P.W. 654 is the 

investigation officer also a formal witness.   

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  
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 C.S. Accused No.232 Sepoy (driver)/58530 Sheikh 

Farid. 

Trial court charged the appellant under Sections 

302/34/382/411 and having found guilty of the offences under 

Sections 380/411 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 2(two) years; 3(three) years with a fine of 

Tk.5,000/- in default S.I. for 6(six) months in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.430 Syed Liakat Ali (Retd.) 

 P.W.595 Cook Md. Azad Kabir 

 P.W.650 Sk. Masud Karim, Police Inspector and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 430 JCO 5511 Sub. (Badak), Sayed Liakat Ali (Rtd)  

deposed that on 25.02.2009 he went to Darber. Sepoy Moyeen 
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entered into Darber with arms. Consequently, BDR personnel 

left Darber. He also left Darber. He came to see 47192 

Suruzzaman, 37069 Anisur Rahman, 42682 Habilder Mahbub, 

the appellant 58530 Sheikh Farid, 54553 Arman, 80298 

Joydeb Borman, 79896 Abu Hasan, 73527 Shihidul, 42534 

Nazrul, 50035 Asaduzzaman, 73105 Mosleh Uddin with arms at 

outside Darber. Thereafter he left Peekhana.  

In cross-examination on behalf of the appellant, he stated 

that he joined afterwards on 01.03.2009. He, the Appellant Farid 

and Asaduzzaman hailed from different Platoon. His office was 

½ Kilometer far away from the office of the accused. He further 

stated that he joined in the Band party in 1973. Asaduzzaman 

hailed from Joypurhat unit. He cannot say whether he joined in 

Sadar Battalion on 10.02.2009. Sheikh Farid was attached in 

Dhaka from Noagaon. He used to reside in Ibne-Sina Quarter. 

His unit was to the north of Darber. He came out on the road 

from the south. He denied the suggestion that he did not see the 

Appellant Sheikh Farid and Asaduzzaman with arms. He 

deposed before the I.O. that he saw many BDR personnel with 

arms. He left Peekhana at 9.55 A.M. He did not take shelter 
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anywhere. He denied that since he was a planner to the revolt, he 

fled away leaving behind his family members. He denied the 

suggestion that at that time there was no scope to see the number 

of the soldiers and that he could not identify the appellant and 

that he deposed falsely. His son is a member of BDR and he has 

been sentenced for 6 months. 

 P.W.595 Md. Azad Kabir, Pachok-3001 deposed that on 

06.03.2009 at 12.00 Police seized 249 round bullet along with 

three items from Sainik Line of RSU Barak. He identified his 

signature exhibit 918(2) in the seizure list. On that day at 12.45 

police also recovered 50,000/- taka from trunk of Enamul from 

the same barak. He identified his signature on the seizure list 

exhibit 947(2). On 08.03.2009 at 13.00 hours police seized 11 

items from 36 Battalion. He identified his signature on the 

seizure list exhibit 894(2). Police also seized on the same date 

at 14.25 ten items in front of quarter guard of Dhaka Sector. He 

identified his signature on the seizure list exhibit 895(2). On 

12.03.2009 at 14.35 police seized two items including a jeep 

from transport section. He identified his signature on the 

seizure list exhibit 988 (2). On 25.03.2009 at 14.50 hours police 
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also seized a vehicle. He identified his signature on the seizure 

list exhibit 879(2).  

 In cross-examination on behalf of the appellant, he stated 

that at the time of seizing materials the appellant was not 

present and the seized materials were in abandoned position.  

P.W.650 Inspector Sheikh Masud Karim deposed that on 

04.03.2009 he seized several vehicles and some other items 

vide exhibits 1150, 1151, 1152 and identified his signature 

exhibits 1150(1), 1151(1), 1152(1) respectively.  

On 05.03.2009 he further seized some vehicles and some 

other items vide exhibits 1153, 1154, 1155 and identified his 

signature exhibits 1153(1), 1154(1), 1155(1) respectively.  

On 07.03.2009 he also seized some other items including 

vehicles vide exhibits 1156, 1157, 1158, 1159, 1160 and 

identified his signature exhibits 1156(1), 1157(1), 1158(1), 

1159(1) and 1160(1) respectively.  

On 08.03.2009 to 10.03.2009 he also seized vehicles and 

other items vide exhibits 1161-1165 and identified his signature 

exhibits 1161(1) -1165(1) respectively.  
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On 11.03.2009 he also seized some other items vide 

seizure list exhibits 1166-1167 and identified his signature 

exhibits 1166(1) -1167(1) respectively.  

On 12.03.2009 he further seized some items vide exhibit 

1168 and identified his signature exhibit 1168(1).  

On 13.03.2009 he also seized materials vide exhibit 1169- 

and identified his signature exhibit 1169(1). 

On 13.03.2009 he also seized one item vide exhibits 1170-

1173 and identified his signature exhibits 1170(1) -1173(1) 

respectively.  

He further deposed that seized money was deposited in 

Bangladesh Bank and the rest items were given in Jimma.  

In cross-examination, he stated that on 07.03.2009 he 

prepared 5 seizure lists. He denied the suggestion that it was not 

possible to prepare the entire seizure list in a day and that he did 

not prepare the seizure list properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.430 was aged 56 years when he made statement under 

161 on 18.08.2009. He denied the suggestion that he referred 
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the badge number and designation of 13 accused as being 

tutored by him. The appellant had his posting at Noagaon and 

later on attached with Peekhana on 18.02.2009. He joined in 

MT Section on deputation. The P.W. 430 joined in banded 

party. He did not depose in his 161 statement where they met 

together from 18.02.2009 to 25.02.2009.  Booty was recovered 

from the possession of the appellant.   P.W.430 did not depose 

before him of recovery of any goods from the possession of the 

appellant.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that the appellant was charged 

under Sections 302//34/380/411 of the Penal Code and trial 

Court in consideration of the evidence on record found him 

guilty of the offences under Sections 380/411 and sentenced 

him 7 (seven) years and a fine of Tk. 30,000/- in default to 

suffer 2(two) years more under Section 380 and 3(three) years 

and a fine of Tk.5,000 in default 6(six) months more under 

section 411 of the Penal Code.  

Mr. Islam further submits that no charge was framed 

under Section 380 of the Penal Code against the appellant and 
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as such sentence against him for the aforesaid offence appears 

illegal.  

Mr. Islam also submits that the testimony of P.W. 430 

does not constitute any offence either under Section 380 or 

Section 411 of the Penal Code. He merely saw the appellant 

with arms. The evidence of P.Ws 595 and 650 has no relevancy 

against the appellant. P.W. 595 is a seizure witness. He 

admitted in his cross-examination ‘j¡m¡j¡m S−ël pju †Kvb Bp¡j£ 

¢Rm e¡z j¡m¡j¡m f¢laÉ¡J² ¢Rmz’ P.W. 650 is the seizing officer. From 

their evidence it does not appears that any stolen goods was 

recovered from the possession of the appellant. The evidence of 

P.W. 654 as he claimed in his cross-examination ‘Bp¡j£l ¢eLV 

®b−L m¤Wa¡l¡−Sl j¡m¡j¡m EÜ¡l quz’ finds no corroboration and it 

bears no substance.  

Mr. Islam lastly submits that, in fact, no evidence 

transpires against the convict-appellant in support of the 

impugned order and conviction and sentence against him and 

the trial Court erroneously found him guilty of the offence 

under Sections 380 and 411 of the Penal Code and sentenced 
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him merely on surmise and conjecture and it calls for necessary 

interference.  

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W. 430 

is an eye witness to the occurrence. He identified the appellant 

with badge No. and saw him with arms. It bears substance to 

the effect that he took up arms by plundering Kote committing 

the offence under Section 380 of the Penal Code.   

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Sections 

380/411 of the Penal Code and sentenced him accordingly and 

it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

 P.Ws. 430 claims to identify him with arms but there is 

no specification where he found him with arms. As per his 

admission he left Darbar and afterwards left Peelkhana. More 

so, his son was an accused and sustained conviction for six 
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months. His solitary testimony lacks credibility. P.W.595 

admitted in his cross-examination that at the time of seizing  

goods no accused was present and ‘gvjvgvj cwiZ¨vI“ wQj’. No 

evidence appears against the appellant constituting the offence 

either under Section 380 or 411 of the Penal Code.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

 

 C.S. Accused No.79 Lance Naik/55304 Manzurul 

Islam.  

Trial court charged the appellant under Sections 

302/149/34/382/201 and having found guilty of the offences 

under Section 201 of the Penal Code sentenced him 

imprisonment for 7 years with a fine of Tk.30,000/- in default 
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S.I. for 1(one) year in consideration of the evidence of the 

following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.83 Md. Anwar Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statements of the co-

accused –  

Jharudar Abdul Majed (C.S.A.278) 

Havilder Md. Yousuf Ali (C.S.A.75) 

MLSS Saifuddin Meah (C.S.A.88) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.83 Md. Anwar Hossain deposed that on 25.02.2009 

at about 9.30/40 he heard of firing. At about 11/12 A.M some 

BDR personnel took him to quarter guard and put an arms in 

his hands. They took him at gate No.3 by a pick up. After 30 

minutes he came back to 36 Battalion. On his way back he left 

the arms on the varanda of quarter guard. At about 10.30/11.00 
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P.M. he came to see the appellant 55304 Lance Naik 

Monjurul, 56530 Lance Naik Harunur Rashid 6271 Nayeb 

Subedar Abdul Aziz and 75033 Sepoy Mokaram with arms and 

in agitated mood in front of line. On the following day at 

morning he left Peelkhana.  

In cross-examination on behalf of the appellant he stated 

that he did not hold the post of army. He had no conflict with 

the BDR personnel. He was given a rifle. He did not deposit the 

arms to anyone. In video footage he was shown with arms 

having red cloth folded on his head. He denied the suggestion 

that Subader Abdul Aziz made complain against him in the 

month of December and that his mission was cancelled and that 

the allotment of his residence was also cancelled and that he did 

not see appellant and that he himself was a rebellion and that he 

had his implication in committing and that in order to save him 

he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he 

denied the suggestion that P.W.83 admitted his guilt before him 

and that he was falsely cited as witness.  
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The confessional statement of co-accused Havilder Md. 

Yousuf Ali (C.S. 75) runs as under- 

“B¢j 36 hÉ¡V¡¢mu¡el pcpÉz Na 23/02/09 Cw a¡¢lM Bj¡cl 36 l¡C-

gm hÉ¡V¡¢mu¡el g¢mw Hl pju Lj¡ä¡l e¡uL ¢pl¡S Bj¡cl h®m 24 J 

44 l¡Cgm hÉ¡V¡¢mu¡e ¢LR¤ ¢mgmV f¡Ju¡ ®NRz B¢j öe¢R I ¢mgmV 

BDR pcpÉcl 100% ®lne f¤¢mnl eÉ¡u ¢pj¡¿¹i¡a¡ hª¢Ü Hhw f¤¢mnl 

eÉ¡u ¢hcn£ ¢jnel p¤k¡N Hl c¡h£l Lb¡ ®mM¡ ¢Rmz 24/02/09 Cw a¡¢lM 

j¡ee£u fÐd¡ej¿»£ J ül¡øÌ j¿»£ Bj¡cl fÉ¡lX f¢lcnÑe Llez B¢j cnÑL 

¢qp¡h Ef¢ÙÛa ¢Rm¡jz Eš² fÉ¡lX NË¡Eä Ef¢ÙÛa ¢Rm¡jz Bj¡l p¡b mÉ¡¾p 

e¡uL ¢p¢ŸL q¡¢hmc¡l S¡m¡m (36 hÉ¡V¡¢mu¡e) Eš² fÉ¡lX Ae¤ù¡e 

Ef¢ÙÛa ¢Rm¡jz Aaxfl Na 25/02/09 Cw a¡¢lM q¡¢hmc¡l n¡qS¡m¡m 

p¡wúª¢aL (f¡Nm¡ ¢SjM¡e¡l) pLm Ae¤ù¡e pL¡m 6.30-7.45 Hl jdÉ 

pÇfæ Llz Aafl  fÐ¢a ®L¡Çf¡e£ qa 27 Se Ll fÉ¡lX Ll clh¡l qm 

fÐhn L¢lz B¢j ph¡l ¢fRel p¡¢ll BNl p¡¢la h¢pz LZÑm j¤¢Sh¤m qL 

¢hÐNx ®Se¡lm Bë¥m h¡¢lL öiµR¡ ¢lf¡VÑ fÐc¡e Llz fl ®L¾cÐ£u S¡j 

jp¢Scl dj£Ñu ¢nrL ®j¡x ¢R¢ŸL¥l lqj¡e ®L¡l¡e ®amJu¡a Llz Aaxfl 

D.G jq¡cu hš²hÉ öl¦ Llez 

Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j’l ¢cL 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®bL f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾Ve k¡Cz ®kM¡e p¤hc¡l ®jSl n¡q£c¤m Cpm¡j e¡uh p¤hc¡l 
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Bë¥m B¢SS, e¡uh p¤hc¡l C¢âp p¤hc¡l BLl¡j, e¡uh p¤hc¡l 

n¡qS¡q¡e, e¡uh p¤hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡uh p¤hc¡l 

pqL¡l£ Bm£ BLhl, e¡uh p¤hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, q¡¢hmc¡l 

hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡Sz 10/12 Se 

L¡m¡ L¡fs ¢ca j¤M h¡d¡ BDR SJu¡e Hp Bj¡cl AÙ»N¡l ®bL AÙ» ¢e-

u hm Hhw N¡m¡N¡¢m Llz Aaxfl B¢jJ e¡uh p¤hc¡l HÉ¡XS¤V¾V C¢âp 

36 hÉ¡V¡¢mu¡e ¢Nu AÙ»N¡l ®bL 1¢V SMG, ¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz 

Bj¡cl AÙ» eh¡l SeÉ AeL …m¡ ®m¡LSel jdÉ e¡uh p¤hc¡l Bë¥m 

B¢SS Hl Lã öea f¡Cz B¢j 2¢V jÉ¡N¡¢Se 15 l¡Eä Ll 30 l¡Eä 

…¢m ®eCz 

Hlfl 1ew ®NVl ¢cL Hp ®c¢M ØV£ml ®Qu¡l ¢pf¡q£ B¢mj ®lS¡ q¡a 

SMG ¢pf¡q£ hSm¤ q¡a 1¢V ¢fÙ¹m mÉ¡x e¡uL Be¡u¡ll q¡a 1¢V L¡m¡ lw 

Hl ¢fÙ¹m, q¡¢hmc¡l ®L¡u¡VÑ¡l j¡ØV¡l n¡q£c¤m Cpm¡j q¡a SMG Hhw 

a¡l pLm ØV¡gl q¡a SMG J ¢fÙ¹mz L¡l¡ q¡aM¡¢m e¡Cz e¡x p¤hc¡l 

B¢SS Bj¡L 4 am¡u EWa hm L¡le ®pM¡e e¡¢L 2 B¢jÑ f¡lpe m¤¢Lu 

BRz 4 am¡ °p¢eL m¡Ce ¢Nu ®c¢M p¤hc¡l ®jSl n¡q£c q¡a SMG , 

C.Q  p¡Cc q¡¢hmc¡l Jjl, q¡¢hmc¡l hSm¤, q¡¢hmc¡l n¡q S¡m¡m, p¤-

hc¡l BLl¡j Hcl fÊaÉLl q¡a SMG J ¢fÙ¹mz qX LÓ¡ÑL BLhl fl 

l¡Cgm ¢eu Bpz 4 am¡u f§hÑ f¡nÄÑ LZÑm j¤¢Sh J ®mx LZÑm He¡ua p¡-

qhL f¢ÕQj f¡nÄÑ ®c¢Mz BHM S¡m¡m Hl ®r¡i ¢Rm ®mx  LZÑm He¡ua 
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Hl Eflz Aaxfl e¡uh p¤hc¡l B¢SSl ¢ecÑn mÉ¡x e¡uL Be¡u¡l J 

¢pf¡q£ hSm¤l ln£c …¢m Ll ®mx LZÑm He¡ua p¡qhL …¢m Ll qaÉ¡ Llz 

Aaxfl ®qX LÔÑ¡L BLhll ¢ecÑn B¢j 4bÑ am¡u LZÑm j¤¢Sh¤m qL-®L 2 

l¡Eä …¢m  Ll qaÉ¡ L¢lz 

Aaxfl BHM n¡qS¡m¡ml ¢ecÑn pLm ®L¡Çf¡e£l ®L¡u¡VÑ¡l j¡ØV¡ll¡ 

Eš² 2¢V m¡n 36 hÉ¡V¢mu¡el e¡¢faM¡e¡l p¡b m¡N¡e¡ f¡¢el fu¾Vl ¢eLV 

l¡Mz aMe p¡Dc, Jjl, S¡m¡m, HLl¡j, pLm ¢QvL¡l Ll m¡n…m¡ p¢lu 

®gma hm 36 hÉ¡V¡¢mu¡e ®bLz m¡n…m¡ pl¡C Hj¢V mÉ¡x e¡uL ®j¡S¡-

Çjm, XÊ¡Ci¡l j¡qh¤h, NCE Bh¤m NCE- S¡j¡ez ®pM¡e Ef¢ÙÛa ¢Rm 

BlJ p¤hc¡l ®jSl L¡CEj, p¤hc¡l (c¡y¢sJu¡m¡)z C,Hj,C p¤hc¡l 

(c¡¢sJu¡m¡) Hl ¢ecÑn m¡n 2¢V jÉ¡eq¡ml X¡Le¡ ®i‰ ¢ial ®gm ®cJu¡ 

quz Hlfl ¢pf¡q£ Bm£j ®l¡S¡ J cÙ¹l£ p¡Cg¥¢Ÿe ¢jm ®jSl jLh¤m ®L 

qaÉ¡ Ll Bj¡l p¡je z ®jSl jLh¤ml m¡n MP NÉ¡lSl ®c¡L¡el p¡je 

c¡ys¡e¡ 3 Ve N¡¢sl ¢fRe l¡M¡ quz 

Aaxfl p¤hc¡l ®jSl nq£c¤m Cpm¡j e¡uh p¤hc¡l C¢âp Bj¡L pLm ®NV 

i¡l£ AÙ» Close Lla ¢eod Llz DAD a±¢qc p¡qhJ Bj¡L pLm ®N-

Vl i¡l£ AÙ» Close e¡ Lla hmz B¢j fl 1ew ®NV f¡q¡l¡ la b¡¢Lz 

B¢j öe¢R pLm AÙ»N¡ll Q¡¢h DAD ®a±¢qc pÉ¡ll L¡R BRz  

B¢j S¡ea¡j DAD ®a±¢qc Bl DAD e¡¢pl Hl jdÉ AaÉ¿¹ i¡m 

pÇfLÑz Bj¡l p¡b ®NV f¡q¡l¡ la ¢Rmz e¡uh p¤hc¡l h¡ae, q¡¢hmc¡l, 
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p¡m¡E¢Ÿez e¡uh p¤hc¡l C¢âp aMe Bj¡cl pLmL AÙ»Sj¡ ¢ca ¢eod 

Llz flha£Ña Bjl¡ ¢L Llh a¡ DAD ¢pl¡SL ¢S‘¡p¡ Llm ®p ®L¡e 

pc¤š¡l ®cu¢e hlw DAD e¡¢plL ¢S‘¡p¡ Lla hmz Bjl¡ DAD 

e¡¢pl ®L ¢S‘¡p¡h¡c Llm Bj¡cl lš² f¢lú¡l Ll¡l à¡¢uaÅ ®cuz Bj¡-

cl p¡je aMe e¡uh p¤hc¡l n¡qS¡q¡e J e¡uh p¤hc¡l M¡ul ¢Rmz a¡l¡C 

pLm ¢ecÑne¡ ¢c¢µRmz 

clh¡l qm k¡C B¢j mÉ¡¾p e¡uL jm¤ MLSS p¡Cg¥¢Ÿe, NCE Bh¤m, 

NCE S¡j¡m pq BlJ 4/5 Sez Bjl¡ pLm ¢jm lš² f¢lú¡l L¢lz 

Bjl¡ ®a¡u¡m f¤l¡ae CE¢egÑj J f¡¢e ¢cu lš² f¢lú¡l L¢lz 

Aaxfl q¡pf¡a¡ml N¡¢sa Ql ®S.¢p.J ®jp k¡Cz I M¡e HL p¤hc¡l 

¢Rmz I M¡e DAD e¡¢pl pLm m¡n f¤¢su ®gma h¡ c¡ge ¢cu ®gma h-

mz aMe 4/5 Se ®S.¢p.J Ef¢ÙÛa ¢Rmz ®S.¢p.J ®jp l¦j p¤hc¡l 

®j¡Ù¹g¡-®L ®cM¢Rz p¤hc¡l ®j¡Ù¹g¡ p¤hc¡l CEp¤g-®L Bj¡l p¡b ®ka hmz 

Bjl¡ 2 Se ¢jm q¡pf¡a¡ml ¢fRe jlQ¡u¡l£l p¡je k¡Cz pM¡e ¢Nu VQÑ 

m¡CV ¢cu D.G p¡qhl m¡n N¡¢sa ®cMa f¡Cz ®pM¡e BlJ AeL m¡n 

®cMa f¡Cz B¢j 36 hÉ¡V¡¢mu¡e N¡¢s ¢eu Hp e¡¢jz p¤hc¡l CEp¤g 

®m¡LSe pwNËq LlRz m¡n…m¡ pvL¡ll SeÉz 

fl j¡C¢Lw ö¢ez p¡l¡l¡a j¡C¢Lw quz j¡C¢Lw Hl ®ea«aÅ ®cu q¡¢hmc¡l 

j¡j¤ez Aaxfl 26/02/09 Cw a¡¢lM DAD °a±¢qc hm, ®L¡e ®NVl AÙ» 

®a¡m¡ k¡h e¡ Hhw pLmC i¡l£ AÙ» ¢cu ¢XE¢V Llz pLm ¢pf¡q£cl q¡a 
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®NËeX ¢Rm Hhw R¡c i¡l£ AÙ» m¡N¡e¡ ¢Rmz Bj¡cl L¡R aMe 1¢V SMG 

(6ew h¡V) 28 l¡Eä …¢m ¢Rmz Bj¡l ®eJu¡ 30 (¢œn) l¡Eä …¢ml jdÉ 

2 l¡Eä …¢m B¢j LeÑm j¤¢Sh-®L qaÉ¡l pju hÉhq¡l Ll¢Rz 26/02/09 

Cw a¡¢lM ¢hL¡m 5.30 ¢j¢eVl ¢cL B¢j 1ew ®NVl ®Q±¢Ll Jfl AÙ» J 

…¢m…m¡ ®lM q¡¢hmc¡l p¡m¡E¢ŸeL hm clS¡ ¢cu h¡¢ql qu f¡¢mu k¡Cz 

Bj¡l aMe BDR Hl Dress fl¡ ¢Rmz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused MLSS 

Saifuddin Meah (C.S.88) runs as under- 

“Avwg 36 ivB‡dj e¨v‡Uwjqv‡bi Awd‡m Gg.Gj.Gm.Gm Gi 

†emvgwiK c‡` Kg©iZ AvwQ| MZ 25/2/09 Bs ZvwiL mKvj 7.30 Uvi 

w`‡K Avwg Awd‡m hvB| Awd‡mi †Uwj‡dv‡bi Kv‡Q ‡gv: mvBdzwÏb, 

Gg.Gj.Gm.Gm| 

Avwg I nvwej`vi mnKvix Avï‡Zvl e‡m wWDwU Ki‡Z _vwK| 

Awd‡m G‡m Avwg wmI K‡Y©j Gbv‡qZ, †gRi gKeyj m¨vi‡K †`wL| 

†cŠ‡b 9 Uvi w`‡K Zviv mevB `ievi n‡ji w`‡K P‡j hvb| mKvj †cŠ‡b 

10.00 Uvi w`‡K Awd‡mi cÖavb mnKvix bv‡qK my‡e`vi Avjx AvKei 

Awd‡m †`Š‡o Av‡m Ges Uzwc Ly‡j gv_vi Nvg gy‡Q| †m †Kvb K_v e‡j 

bv| Avwg eviv›`vq hvB| ZLb K‡qKRb wmcvnx I bv‡qK‡K †`Š‡o 

Avm‡Z †`wL| bv‡qK Igi Avjx G‡m e‡j †h, `ievi n‡j eªvk dvqvi 

n‡”Q| wmcvnx knx`I wmcvnx bvwRg GKB K_v e‡j| Gi 5 wgwbU c‡i 
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30/35 Rb wmcvnx, †K‡gv †MwÄ I dzjc¨v›U civ, wmI K‡Y©j Gbv‡qZ, 

†m±i KgvÛvi gywRe I ‡gRi gKeyj †K wN‡i wb‡q Awd‡mi w`‡K Av‡m| 

wmI Gbv‡qZ m¨vi †m±i KgvÛvi K‡Y©j gywRe m¨vi‡K e‡jb †h m¨vi 

Avcwb Avgvi Awd‡m e‡mb, Avwg MÛ‡Mvj _vgvq Avwm| Gi g‡a¨ †KvZ 

fv½vi kã cvB| H 30/35 R‡bi g‡a¨ nvwej`vi Rvjvj‡K wPb‡Z cvwi| 

†j: K‡Y©j Gbv‡qZ m¨vi †Kv‡Zi w`‡K †h‡Z PvB‡j nvwej`vi Rvjvj 

Zv‡K †h‡Z evav †`q Ges Zv‡K ‡`vZjvi wmwo‡Z DwV‡q av°v w`‡q Dc‡i 

DV‡Z e‡j| wmI m¨vi †`vZjvq D‡V Gm.Gg. †Kv_vq| nvwej`vi †gRi 

†Kv_vq e‡j wPrKvi Ki‡Z _v‡K| Gi g‡a¨ Awd‡m emv bv‡qK Igi 

Avjx, wmcvnx wbRvg I knx` †Kv‡Zi w`‡K P‡j hvq| H mgq Pviw`‡K 

¸wji kã ïb‡Z cvB| nvwej`vi Rvjvj I Zvi mv‡_ _vKv 30/35 mn 

wmcvnx mevB †Kv‡Zi w`‡K †`Š‡o hvB| nvwej`vi Rvjvj wmI mv‡ne‡K 

†Kv‡Zi w`‡K †h‡Z evav w`‡j Awd‡mi mvg‡b wWDwUiZ Aviwc nviæb 

euvwk evwR‡q Rvjvj‡K wb‡la Ki‡j Rvjvj Zv‡K evav †`q| wKQzÿ‡bi 

g‡a¨ Pviw`K †_‡K 300/400 Rb wmcvnx A ¿̄ nv‡Z ¸wj Ki‡Z Ki‡Z 

e¨v‡Uwjqvb Awdm wN‡i ¸wj Ki‡Z _v‡K Ges e¨viv‡K e¨viv‡K A ¿̄ wb‡q 

D‡V hvq| wmcvnx‡`i †ekxi fv‡Mi gyL euvav wQj| Zv‡`i g‡a¨ _vKv 36 

ivB‡d‡ji nvwej`vi BDmyd, j¨vÝ bv‡qK Av‡bvqvi, wmcvnx eRjy, wmcvnx 

Avjxg †iRv, wmcvnx knx`, wmcvnx wbRvg Giv ivB‡dj nv‡Z Ges 

nvwej`vi BDmyd I wmcvnx Avjxg †iRvi nv‡Z Gm,Gg,wR wb‡q Zviv 
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mevB Awd‡mi wewfbœ RvqMvq hvq| wmI mv‡n‡ei iæ‡g nvwej`vi BDmyd, 

wmcvnx Avjxg †iRv, wmcvnx eRjy I j¨v: bv‡qK Av‡bvqvi Xz‡K| Zviv 

Awd‡mi wfZ‡i ¸wj K‡i me wKQz fvsPzi K‡i| Avwg H Ae ’̄v †`‡L f‡q 

Uq‡j‡U Xz‡K cwo| j¨v: bv‡qK Av‡bvqvi Uq‡j‡Ui `iRv Ly‡j Avgv‡K 

†`‡L wR‡Ám K‡i ej, †Zvi evc‡`i †Kv_vq jywK‡q †i‡L wQj| GB e‡j 

†h Avgvi ey‡K jvw_ gv‡i| GB mgq Avjxg †iRv e‡j †h, cvIqv †M‡Q, 

ZvovZvwo †`Š‡o Av‡mb| ZLb  Zviv mevB †`Š‡o wewìs‡qi Dc‡ii w`‡K 

P‡j hvq| ZLb Awd‡m †KD bvB| Dc‡i †Mvjv¸wji kã cvB| Avwg 

Awd‡mi wcQb w`‡q †ei n‡Z wM‡q †`wL K‡Y©j gywRe I †j: K‡Y©j 

Gbv‡qZ m¨v‡ii i³v³ jvk c‡o Av‡Q|  Avwg Gici eviv›`vi GKw`‡K 

`vwo‡q †Kvbw`‡K hve wPšÍv Ki‡Z _vwK| Ggb mgq †`wL GKUv jvk Dci 

†_‡K wb‡P coj| †`wL †h †hUv †gRi gKey‡ji jvk| Avwg ZLb wPrKvi 

Kwi| Awd‡mi mvg‡bi eviv›`v I K¨vw›U‡bi gvSLv‡b `vov‡bv bv‡qe 

my‡e`vi Avjx AvKei‡K Gm.Gg.wR wb‡q `vwo‡q _vK‡Z †`‡L Zv‡K me 

K_v ej‡j wZwb e‡jb †h, Avgv‡K GB me ej bv, Avwg GB me †`Le 

bv| Avwg hLb wPrKvi Kwi ZLb j¨v: bv‡qK Av‡bvqvi G‡m e‡j †h, ZzB 

wPrKvi KiwQm †Kb? GB K_v e‡j Avgvi Mv‡j 2Uv _vào gv‡i| Gici 

Avwg Avi wc e¨viv‡Ki †PŠwKi Kb©v‡i wM‡q e‡m _vwK| Gici Avwg Avi 

wc e¨vivK †_‡K †ei n‡q bvwcZ I aywc N‡ii w`‡K †h‡Z _vwK| ZLb 

‡`wL gy‡Lvk evav wewWAvi ˆmwbKiv A ¿̄ nv‡Z wWDwU Ki‡Q| Zv‡`i †KD 
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†KD wmMv‡iU UvbwQj| Zv‡`i GKRb Avgvi cwiPq Rvb‡Z PvB‡j cwiPq 

†`B| ZLb †ejv Abygvb 11/11.30 Uv| H mgq nvwej`vi BDmyd 

Gm,Gg,wR nv‡Z wb‡q c~e© w`‡K n‡Z †`Š‡o G‡m H ‰mwbK‡`i‡K e‡j †h, 

G n‡jv Gg.Gj.Gm.Gm. mvBdzwÏb, 36 ivB‡dj e¨v‡Uwjqvb| G †hb 

fvM‡Z bv cv‡i| I‡K cvwbi U¨vswKi Dci emvq ivL| †Kv_v I hvB‡Z 

w`‡e bv| hvB‡Z †M‡j ¸wj K‡i w`‡e| ZLb Zviv Avgv‡K cvwbi UªvswKi 

Dci emvq iv‡L| Avgvi wccvmv jvM‡j ˆmwbK‡`i‡K e‡j e¨viv‡Ki 

wfZ‡i cvwb †L‡Z hvB| cvwbi U¨vswK‡Z e‡m _vKvKv‡j e¨v‡Uwjqvb 

e¨viv‡Ki gvB‡K ïb‡Z cvB †h, wewWAvi fvB‡qiv Avcbviv nv‡Z A ¿̄ 

‡bb| hv‡`i nv‡Z A ¿̄ _vK‡e bv Zv‡`i ¸wj Kiv n‡e| e¨viv‡K cvwb 

†L‡Z wM‡q †`wL †h, nvwej`vi BDmyd Zvi mv‡_ gy‡Lvk evav 4/5 Rb 

ˆmwbK‡K wb‡q Wvówe‡b c‡o _vKv †nvMjv w`‡q K‡Y©j gywRe, †j: K‡Y©j 

Gbv‡qZ I †gRi gKey‡ji jvk †e‡a wb‡q mvB‡Kj M¨v‡i‡Ri wcQ‡b ivLv 

wcK Avc Mvwo‡Z DVvq| H mgq nvwej`vi Rvjvj‡K A ¿̄ nv‡Z wb‡q 

`w¶b w`K ‡_‡K DËi w`‡K †n‡U Avm‡Z †`wL| Gici Avwg cvwbi 

U¨vswK‡Z wMqv e‡m _vwK| Abygvb mv‡o ev‡ivUvi w`‡K nvwej`vi †gRi 

kvnRvjvj K¨vw›U‡bi Kv‡Q G‡m ejvewj K‡i †h, wcQjv BDmyd UvÆz †kvi 

ˆmwbK‡`i w`‡q Awdmvi‡`i jvk gyovq wb‡q †M‡Q| mÜ¨v Abygvb mv‡o 7 

Uvi w`‡K nvwej`vi BDmyd I j¨vÝ bv‡qK gÄy G‡m K¨vw›U‡bi mvg‡b emv 

bv‡qK my‡e`vi kvnRvnvb‡K e‡j †h, Avgv‡K 10/15 Rb †jvK †`b, 
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¯̂ivóªgš¿x `ievi n‡j Avm‡e| `ievi n‡ji i³ cwi¯‹vi Ki‡Z n‡e| 

kvnRvnvb e‡j †h, Avwg †jvK w`‡Z cvie bv| Avgvi †P‡q wmwbqi 

KgvÛvi‡`i e‡jb ZLb nvwej`vi BDmyd j¨v: bv‡qK gÄy‡K e‡j †h, 

ZvovZvwo e¨viv‡K hvI| me Svo–̀ vi †K wb‡q Avm| j¨v: bv‡qK gÄy wd‡i 

G‡m nvwej`vi BDmyd‡K e‡j †h, e¨viv‡K Svo–̀ vi bvB, mevB wUwf 

†`L‡Q| j¨v: bv‡qK gÄy wU.wf iæ‡g †_‡K Svo–̀ vi Rvgvj I Aveyj †K 

wb‡q Av‡m| nvwej`vi BDmyd I j¨v: bv‡qK gÄy Svo–̀ vi‡`i wb‡q `ievi 

n‡j hvq| Gi 15 wgwbU ci nvwej`vi BDmyd wd‡i G‡m Avgv‡K e‡j †h, 

`ievi n‡j Pj, KvR Ki‡Z n‡e| Avwg cÖ_‡g A¯̂xKvi Ki‡j †m 

Gm.Gg.wR Avgvi wc‡V †VwK‡q ¸wj Kivi fq †`Lvq| Gici Avwg Zvi 

mv‡_ `ievi n‡j hvB| †`wL A‡b‡KB `ievi nj cwi¯‹vi Ki‡Q| 

ˆmwbKiv gy‡Lvk c‡i A ¿̄ nv‡Z wWDwU Ki‡Q| `ievi n‡j A‡bK i³ 

wQj| Avwg nvwej`vi BDmyd‡K ewj Avwg nv‡U©i iæMx| Avwg i³ cwi¯‹vi 

Kivi KvR Ki‡Z cvie bv| ZLb nvwej`vi BDmyd Avgv‡K †Pqvi R‡iv 

Kivi K_v ej‡j Avwg ‡Pqvi R‡ov Ki‡Z ïiæ Kwi| ZLb GKRb gy‡Lvk 

civ ˆmwbK Avgv‡K e‡j †h, Avcwb ey‡ov gvbyl Avcwb e‡m _v‡Kb| Avwg 

ZLb `ievi n‡ji evwn‡i AvBj¨v‡Û e‡m _vwK| Gi Av‡M †Pqvi R‡ov 

Kivi mgq †`wL GKUv cv‡R‡iv Mvwo| Dc‡i gvBK evav, `ievi n‡ji 

mvg‡b Avmj| †fZ‡i †jvK wQj| ZLb nvwej`vi BDmyd H Mvwo‡Z 

mvg‡b wQ‡U D‡V| MvwoUv 36 ivB‡d‡ji cvKv MÖvD‡Ûi w`‡K P‡j hvq| 
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ivZ mv‡o GMv‡iv/ev‡ivUvi w`‡K KvR †kl nq| ZLb nvwej`vi BDmyd H 

Mvwo‡Z K‡i Avevi G‡m KvR †kl n‡q‡Q wKbv wR‡Ám K‡i| Gici †m 

mevB‡K P‡j †h‡Z e‡j| Gici †m Mvwo‡Z D‡V †m gvB‡K e‡j †h, 

wewWAvi fvB‡qiv ¸wj †ekx LiP Ki‡eb bv| Avwg© GUvK Ki‡j ¸wji 

cÖ‡qvRb n‡e| wmwfj fvB‡qiv Avcbviv Avgv‡`i mvnvh¨ K‡ib| Avwg©iv 

Avgv‡`i gvivi Rb¨ 3 bs, 4 bs †M‡U P‡j Avm‡Q| Gici Avwg `ievi 

nj †_‡K †n‡U K¨vw›U‡bi cvwbi U¨vswKi Kv‡Q hvB| †mLv‡b bv‡qe 

my‡e`vi kvnRvnvb‡K emv †`wL| †m wR‡Ám K‡i, wK Kiwj| Avwg ewj 

Avwg nv‡U©i iæMx| i³ cwi®‹vi Kwi bvB| †Pqvi R‡ov KiwQ| Avwg cvwbi 

U¨vswKi Dci mvivivZ KvUvB| Gi g‡a¨ ivZ Abygvb 3.00 Uvi w`‡K 

nvwej`vi BDmyd cv‡R‡iv Mvwo‡Z G‡m gvB‡K e‡j †h, wewWAvi fvB‡qiv 

A‡nZzK ¸wj LiP Ki‡eb bv| Avcbv‡`i Rb¨ myLei n‡jv 14 m`‡m¨i †h 

`j cÖavbgš¿xi evmvq wMqvwQj Zviv GLb Avgv‡`i mv‡_ Av‡Q| cÖavb 

gš¿x 12 `dv `vex †g‡b wb‡q‡Q| Gici †m Mvwo wbqv P‡j hvq| iv‡Zi 

†ejv wm‡j‡Ui 38 e¨v‡Uwjqv‡bi Uy IqvB wm †gRi Zmwjg, Avwg© 

†nW‡KvqvU©v‡ii †gRi Avwgi I wgicyi Avwg© K‡j‡Ri †gRi Rvgv‡bi 

m¨v†ii mv‡_ Avgvi K_v nq| †gRi Avwgi 36 ivB‡dj Avgv‡`i Uz IqvB 

wm wQ‡jb| wZwb Avgv‡K wR‡Ám K‡ib †h, Avgvi e¨vP‡gU †j: K‡Y©j 

mv¾v` mv‡n‡ei Lei wK ? Avwg ewj, m¨vi `ievi n‡j hviv wQj mevB‡K 

†g‡i †dj‡Q| †gRi Zmwjg m¨vi †dvb Ki‡j Zv‡K ewj †h, ˆmwbKiv 
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Avgvi †m±i KgvÛvi mn 36 ivB‡d‡ji wmI I Uz IqvBwm‡K †g‡i‡Q| 

Avgvi †gvevBj bs -01716-345054 

26/2/09 Bs ZvwiL mKvj Abygvb mv‡o 11.00 Uvi w`‡K †`wL 

†RwmI g¨v‡Pi wcQb w`‡q gB w`‡q A‡bK wewWAvi I Zv‡`i cwievi cvi 

n‡q hv‡”Q| ZLb Avwg H gB w`‡q cvi n‡q hvB| Gici evmvq hvB| 

†Mvmj K‡i LvIqv `vIqv K‡i bvgvR cwi| wUwf‡Z msev` ï‡b 1 Zvwi‡L 

4 bs †M‡U nvwRi nB| iv‡Z Avevnbx gv‡V †bq| gv‡P©i 3 Zvwi‡L 

wcjLvbvq cÖ‡ek Kwi| 21/4/09 Bs Zvwi‡L Avgv‡K †MÖdZvi Kiv nq| 

wewWAviiv Lye Lvivc KvR K†i‡Q| Avwg Gi wePvi PvB| Avwg hZUzKz 

†`‡LwQ ï‡bwQ †¯̂”Qvq me ejjvg| GB Avgvi e³e¨|” 

The confessional statement of co-accused Jharudar Abdul 

Majed (C.S. 278) runs as under- 

“25/2/09 ZvwiL mKvj †ejv Awdm Svoy †`B| Avwg Svoy`vi| Awdm 

†_‡K KvMRcÎ, gqjv wb‡q 7.30-7.45w`‡K wb‡P bvwg| mKvj 9 Uvi 

mgq wWDwU Gb,wm I nvwej`vi wmwÏ‡Ki mvg‡b Avwg KvM‡R I gqjvq 

Av¸b †`B| Avwg KvMRcÎ †cvov‡bvi mgq nVvr †`wL `ievi nj †_‡K 

UvUUz †kvi †jvKRb †`ŠovBqv Avm‡Z _v‡K Ges ej‡Z _v‡K `ievi n‡j 

†Mvjv¸wj nB‡Q| Pviw`‡K †Mvjv¸wj ïi“ nq| Avwg †`ŠovBqv bvwc‡Ziv 

†h N‡i _v‡K †m N‡i hvB| K¨vw›Ub g¨v‡bRvi kwd‡K GKRb gyLevav 

ˆmwbK nvwZqvi a‡i e‡j ÔÔkvjvi e¨vUv K¨vw›Ub Ly‡j wmMv‡iU †`|ÕÕ 
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†`qv‡ji cv‡k gyLev`v I ev`vQvov ˆmwbK‡`i wWDwU Ki‡Z †`wL| Avwg 

miKvix †g‡m hvB| Avmvi mgq gyLev`v nvwZqvi mn ˆmwbKiv Avgvi 

Kv‡Q cvwb Pvq | Avwg dvwK w`qv P‡j Avwm‡ZwQ,c‡i Avi hvB bvB| 

WvBwbs n‡j wmwoi wb‡P Avwm e¨vM †cPvBqv ïBqv _vwK| †`qv‡ji Kv‡Q 

hvB, dvqvi Ki‡e ej‡j Avwg Avevi P‡j Avwm| wmwoi wb‡P _v‡K| 

WvBwbs G ‰mwb‡Ki Lvbv †L‡Z Av‡m| Avgvi wWDwU _vKvq Avwg wMqv 

†Uwej Svoy w`qv cwi¯‹vi Kwi| Avevi wmwoi wb‡P hvB| wmwoi wb‡P ivZ 

`kUv ch©š— _vwK| `kUvi ci Avgvi jvB‡j wM‡q ï‡q cwi| ivZ 

AvbygvwbK †`oUv wK 1.00 Uv mgq nvwej`vi BDmyd nvwZqvi Gm,Gg,wR 

mn Av‡m| Zvi mv‡_ j¨vÝ bv‡qK gbRyj wQj| Zviv Avgv‡K Nyg †_‡K 

†Zv‡j|  nvwej`vi  BDmyd  e‡j  †Kvb  †kv  n‡e bv, nu¨v Gi mv‡_ n¨v, 

bv Gi mv‡_ bv ÔÔ `ievi  n‡j Svoy  w`‡Z n‡e ¯̂ivóªvgš¿x I  wgwWqv  

Avm‡e †Zvgvi  mv‡_ Avi †K Av‡Q ?  Avwg ewj  Svoy`vi  nvmvb  Av‡Q|  

Avwg ewj ÕAZ  eo  `ievi nj Avgiv 2 Rb  †Kg‡b cwi¯‹vi  Ki‡ev ?  

ZLb †m UvUUz  †kvi  †_‡K  10/12  Rb  †jvK †bq| Avwg  Svoy  wb‡q 

`ievi n‡j  hvB|  wM‡q  †`wL  i³, KvPfv½v, †Pqvi fv½v| Ab¨vb¨ 

e¨vUvwjq‡bi 25/30 Rb‡K nvwZqvi mn †`L‡Z cvB| Avwg A‡bK i³ 

†`wL| Avwg I Rvgvj KuvPfv½v Svoy ‡`B, nvZ f¨vb K‡i 1 f¨vb fv½v KuvP 

nvD‡Ri cv‡k Wvówe‡b dvjvB| evwK fv½v KuvP Avgvi f¨v‡b K‡i wM‡q 

‡iv‡Wi cv‡k evMv‡b †dwj| KvR †k‡l jvB‡b hvB| †`qv‡ji cv‡k Avevi 
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hvB †ei nIqvi Rb¨| wKš— cvwi bvB| jvBb GjvKvq wKQy KvR Kwi| 

wmMb¨v‡ji jvB‡b wMqv 36 e¨vUv wjq‡bi nvwej`vi Kv‡`i| wmcvnx 

KvDmvi, wmcvnx wgRvb, wmcvnx mvBwq`x‡K nvwZqvi mn †`L‡Z cvB| 

A ¿̄mn A‡bK‡K †`wL| wPb‡Z cvwi bvB| Zv‡`i nv‡Z nvwZqvi wQj| 

1.00 Uvi ci Avwg Rvgvj‡K ewj ÔÔ Pj †f‡M hvB| I‡i mn weKvj 

4.30 wgwb‡Ui mgq d¨vwgjx †KvqvUv‡ii cv‡k †`qvj UcKvBqv fvBM¨v 

hvB| Avwg GKv Avgvi fvB ‡KivgZ Avjxi evmvq Kvgivw½i Pi hvB| H 

Lv‡b 2 w`b _vwK| 28/2/09 Zvwi‡L  weÁwß  ïwb  Avwg  wcjLvbvi  4 

bs †M‡U hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of appellant submits that although the Appellant was 

charged under Sections 302/382/201/149/34 of the Penal Code 

but in consideration of the evidence on record trial court found 

him guilty only under Section 201 of the Penal Code and 

sentenced him to suffer R.I. for 7 years with a fine of 

Tk.30,000/- in default further R.I. for one year. Trial Court took 

into consideration of the evidence of P.W 83 and confessional 

statements of co-accused Habilder 25829 Md. Yousuf Ali (C.S. 

75), MLSS 36 Saifuddin Miah (C.S. 88) and Jharudar 2263 

Abdul Majed (C.S. 278).  



 

 

10400

Mr. Islam submits that the testimony of P.W. 83 does not 

bear any substance to the allegation of causing disappearance of 

evidence of the commission of an offence or of giving false 

information to screen the offender. He merely claims to see the 

Appellant with arms and agitated mood which does not form 

any offence under section 201 of the Penal Code. He further 

submits that the evidence of P.W. 83 is totally unreliable. He 

admitted in his cross examination that he himself hold arms and 

he was found in the shape of rebellion Ô A ¿̄mn gv_vq jvj Kvco evav 

Ae ’̄vq Avgv‡K wf.wW.I dz‡U‡R †`Lv †M‡Q Õ. The confession of co-

accused Habilder 25829 Md. Yousuif Ali (C.S.75) bears no 

relevancy. He did not depose anything against the appelalnt. 

Co-accused MLSS 36 Saifudding Miah (C.S. 88) deposed in his 

164 statement ‘j¨vt bv‡qK gbœy (the appellant) wUwf i“g †_‡K Svoy`vi 

Rvgvj I Aveyj‡K wb‡q Av‡m| nvwej`vi BDQyd I j¨vt bv‡qK gÄy Svoy`vi‡`i 

wb‡q `ievi n‡j hvq|’ co-accused Abdul Mazed deposed in his 164 

statement `kUvi ci Avevi jvB‡b wM‡q ï‡q cwo| ivZ Abygvb †`oUv wK 1 

Uvi mgq nvwej`vi BDmyd nvwZqvi Gm.Gg.wR mn Av‡m| Zvi mv‡_ j¨vt bvt 

gbœyi (the appelalnt) wQj| Zviv Avgv‡K Nyg †_‡K ‡Zv‡j| nvwej`vi BDmyd 

e‡j †Kvb K_v n‡e bvÕ| nu¨v Gi gv‡b nu¨v, bv Gi mv‡_ bv `ievi n‡j Svoy w`‡Z 
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n‡e...............Õ The above confessional statements of the co-

accused does not disclose any offence of the convict/appellant 

as alleged under section 201 of the Penal Code and it finds no 

corroboration by any other evidece and thus in view of section 

30 of Evidence Act it can not be considered as evidence against 

the appelalnt. In fact, no iota of evidence appears in support of 

the charge for which the appellant was convicted and sentenced. 

He further submits that trial court committed patent illegality in 

appreciation on evidence on record and erroneously found him 

guilty and sentenced him arbitrarily.    

Mr. K.M. Zahid Sarwar the learned Deputy Attorney 

General appearing on behalf of the State submits that P.W. 35 is 

an eye witness to the occurrence. He identified the appellant 

with badge No. and saw him with arms. From the confessional 

statements of co-accused it appears that he had his participation 

of causing disappearance of evidence for sreening the 

offenders.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Sections 201 of 
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the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of the co-accused.  

Neither the testimony of P.W. 83 or the confessional 

statements of co-accused discloses the complicity of the 

convict/appellant to the offence under section 201 of the Penal 

Code.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.176 Sweeper /2263 Abdul Majed 

Khan. 
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Trial court charged the appellant under Sections 

302/382/201/114/34 and having found guilty of the offences 

under Section 201 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 1(one) year in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.320 Shamima Parveen, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the appellant on 

02.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 
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confessional statement of the appellant as exhibit 287 and her 

signature 287/1 series.  

In cross-examination on behalf of the appellant, she 

stated that the appellant was arrested on 20.04.2009 and placed 

before him on 02.05.2009. She denied the suggestion that the 

appellant told her he was kept under the custody of RAB for 15 

days and under CID for 11 days. She denied the suggestion that 

the appellant did not make any confession and that she did not 

certify to it’s voluntariness.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand. He denied the 

suggestion that the appellant did not make any confession and 

that he implicated in C.S. without any proof.  

The confession of the appellant Sweeper  

Abdul Majed (C.S.A.176), runs as under- 

“25/2/09 ZvwiL mKvj †ejv Awdm Svoy †`B| Avwg Svoy`vi| Awdm 

†_‡K KvMRcÎ, gqjv wb‡q 7.30-7.45w`‡K wb‡P bvwg| mKvj 9 Uvi 

mgq wWDwU Gb,wm I nvwej`vi wmwÏ‡Ki mvg‡b Avwg KvM‡R I gqjvq 

Av¸b †`B| Avwg KvMRcÎ †cvov‡bvi mgq nVvr †`wL `ievi nj †_‡K 
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UvUUz †kvi †jvKRb †`ŠovBqv Avm‡Z _v‡K Ges ej‡Z _v‡K `ievi n‡j 

†Mvjv¸wj nB‡Q| Pviw`‡K †Mvjv¸wj ïi“ nq| Avwg †`ŠovBqv bvwc‡Ziv 

†h N‡i _v‡K †m N‡i hvB| K¨vw›Ub g¨v‡bRvi kwd‡K GKRb gyLevav 

ˆmwbK nvwZqvi a‡i e‡j ÔÔkvjvi e¨vUv K¨vw›Ub Ly‡j wmMv‡iU †`|ÕÕ 

†`qv‡ji cv‡k gyLev`v I ev`vQvov ˆmwbK‡`i wWDwU Ki‡Z †`wL| Avwg 

miKvix †g‡m hvB| Avmvi mgq gyLev`v nvwZqvi mn ˆmwbKiv Avgvi 

Kv‡Q cvwb Pvq | Avwg dvwK w`qv P‡j Avwm‡ZwQ,c‡i Avi hvB bvB| 

WvBwbs n‡j wmwoi wb‡P Avwm e¨vM †cPvBqv ïBqv _vwK| †`qv‡ji Kv‡Q 

hvB, dvqvi Ki‡e ej‡j Avwg Avevi P‡j Avwm| wmwoi wb‡P _v‡K| 

WvBwbs G ‰mwb‡Ki Lvbv †L‡Z Av‡m| Avgvi wWDwU _vKvq Avwg wMqv 

†Uwej Svoy w`qv cwi¯‹vi Kwi| Avevi wmwoi wb‡P hvB| wmwoi wb‡P ivZ 

`kUv ch©š— _vwK| `kUvi ci Avgvi jvB‡j wM‡q ï‡q cwi| ivZ 

AvbygvwbK †`oUv wK 1.00 Uv mgq nvwej`vi BDmyd nvwZqvi Gm,Gg,wR 

mn Av‡m| Zvi mv‡_ j¨vÝ bv‡qK gbRyj wQj| Zviv Avgv‡K Nyg †_‡K 

†Zv‡j|  nvwej`vi  BDmyd  e‡j  †Kvb  †kv  n‡e bv, nu¨v Gi mv‡_ n¨v, 

bv Gi mv‡_ bv ÔÔ `ievi  n‡j Svoy  w`‡Z n‡e ¯̂ivóªvgš¿x I  wgwWqv  

Avm‡e †Zvgvi  mv‡_ Avi †K Av‡Q ?  Avwg ewj  Svoy`vi  nvmvb  Av‡Q|  

Avwg ewj ÕAZ  eo  `ievi nj Avgiv 2 Rb  †Kg‡b cwi¯‹vi  Ki‡ev ?  

ZLb †m UvUUz  †kvi  †_‡K  10/12  Rb  †jvK †bq| Avwg  Svoy  wb‡q 

`ievi n‡j  hvB|  wM‡q  †`wL  i³, KvPfv½v, †Pqvi fv½v| Ab¨vb¨ 
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e¨vUvwjq‡bi 25/30 Rb‡K nvwZqvi mn †`L‡Z cvB| Avwg A‡bK i³ 

†`wL| Avwg I Rvgvj KuvPfv½v Svoy ‡`B, nvZ f¨vb K‡i 1 f¨vb fv½v KuvP 

nvD‡Ri cv‡k Wvówe‡b dvjvB| evwK fv½v KuvP Avgvi f¨v‡b K‡i wM‡q 

‡iv‡Wi cv‡k evMv‡b †dwj| KvR †k‡l jvB‡b hvB| †`qv‡ji cv‡k Avevi 

hvB †ei nIqvi Rb¨| wKš— cvwi bvB| jvBb GjvKvq wKQy KvR Kwi| 

wmMb¨v‡ji jvB‡b wMqv 36 e¨vUv wjq‡bi nvwej`vi Kv‡`i| wmcvnx 

KvDmvi, wmcvnx wgRvb, wmcvnx mvBwq`x‡K nvwZqvi mn †`L‡Z cvB| 

A ¿̄mn A‡bK‡K †`wL| wPb‡Z cvwi bvB| Zv‡`i nv‡Z nvwZqvi wQj| 

1.00 Uvi ci Avwg Rvgvj‡K ewj ÔÔ Pj †f‡M hvB| I‡i mn weKvj 

4.30 wgwb‡Ui mgq d¨vwgjx †KvqvUv‡ii cv‡k †`qvj UcKvBqv fvBM¨v 

hvB| Avwg GKv Avgvi fvB ‡KivgZ Avjxi evmvq Kvgivw½i Pi hvB| H 

Lv‡b 2 w`b _vwK| 28/2/09 Zvwi‡L  weÁwß  ïwb  Avwg  wcjLvbvi  4 

bs †M‡U hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Section 302/382/201/114/149/34 of the Penal 

Code and trial Court in consideration of the evidence on record 

found him guilty of the offence only under Section 201 of the 

Penal Code and sentenced him 7 (seven) years R.I. and a fine of 

Tk. 30,000/- in default to suffer 1(one) year more. 
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Mr. Islam further submits that both the prosecution 

witnesses as cited above are formal witnesses. P.W. 320 is 

recording Magistrate of the confessional statement of the 

convict- appellant and P.W. 654 is the investigation officer.  

Mr. Islam also submits that the confession of the 

appellant is exculpatory in nature. It is neither voluntary nor 

true. It finds no corroboration by any other independent 

witness. It appears from his 164 statement that he went to 

Darbar under threat of Habilder Yousuf. P.W. 654 admitted that 

the convict appellant was taken on remand. P.W.320 the 

recording Magistrate also admitted that the appellant was 

arrested on 20.04.2009 and placed before her on 02.05.2009.   

The certificate given by the recording Magistrate ‘‡Kvb wbh©vZ‡bi 

wPý cvB bvB| Avmvgxi Revbe›`x ZvB ¯̂ZùyZ© cÖZxqgvb nqÕ does not 

ensure to its voluntariness. No other substantive evidence 

appears in support of his impugned conviction. The 

confessional statement of the convict appellant can’t be based 

to support the impugned order of conviction and sentence to the 

appellant. 
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Mr. Islam lastly submits that in fact no evidence appears 

in support of the charge under Section 201 and it is a case of no 

evidence and the impugned order of conviction and sentence to 

the appellant warrants necessary interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that 164 

statement of the convict-appellant ‘Avwg ewj ÕAZ  eo  `ievi nj 

Avgiv 2 Rb  †Kg‡b cwi¯‹vi  Ki‡ev ?  ZLb †m UvUUz  †kvi  †_‡K  10/12  Rb  

†jvK †bq| Avwg  Svoy  wb‡q `ievi n‡j  hvB|  wM‡q  †`wL  i³, KvPfv½v, 

†Pqvi fv½v| Ab¨vb¨ e¨vUvwjq‡bi 25/30 Rb‡K nvwZqvi mn †`L‡Z cvB| Avwg 

A‡bK i³ †`wL| Avwg I Rvgvj KuvPfv½v Svoy ‡`B, nvZ f¨v†b K‡i 1 f¨vb fv½v 

KuvP nvD‡Ri cv‡k Wvówe‡b dvjvB| evwK fv½v KuvP Avgvi f¨v‡b K‡i wM‡q 

‡iv‡Wi cv‡k evMv‡b †dwj| KvR †k‡l jvB‡b hvBÕ appears inculpatory in 

nature. It is obvious that he caused evidence to disappeared in 

order to screen the offender constituting offence under Section 

201 of the Penal Code.  Mere taking the appellant on remand 

does not render the statement involuntary. P.W 320, the 

confession recording Magistrate rightly opined that she did not 

find any mark of injury in the person of the convict-appellant 

and confession was made voluntarily. The confessional 
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statement of the convict-appellant as it appears voluntary and 

true  and there is no legal bar to base conviction on it and trial 

court on appreciation of evidence on record rightly passed the 

impugned order of conviction and sentence to the appellant  and 

it does it warrant any interference.        

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the convict/appellant.  

Both the P.Ws. 320 and 654 are formal witnesses. The 

confessional statement of the convict/appellant finds no 

corroboration. Admittedly, he was taken on remand. In view of 

the above facts, his confessional statement can’t be solely based 

for his conviction.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   
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The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.189 JCO Naib Subader/5464 Md. 

Abdul Kader.  

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Section 201 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 

default S.I. for 1(one) year in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.20 Major Kamrul Hassan 

 P.W.470 Habilder Md. Momtaz Uddin 

 P.W.509 Naik Md. Abdur Rahim and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  co-

accused –  

Naik Ali Hossain (C.S. A.184) 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

 P.W.20 Major Kamrul Hasan deposed that he joined 

BDR in 2006. On 25.02.2009 he attended Darbar. Darbar 

started at 9.00 A.M. At 9.26 A.M. Sepoy Moyeen of 13 

Battalion entered into Darbar with arms and pointed arms on 

D.G. All BDR personnel stood up. D.D.G disarmed Sepoy 

Moyeen. There raised a sound ‘Rv‡Mv’ within Darbar. All BDR 

personnel were taking leave of Darbar. D.G tried to prevent 

them. In spite of that BDR personnel were taking leave of 

Darber by breaking window glasses. D.G. asked all officers to 

control them. .................. He came out from Darbar. He found 

Col. Mujib to control his soldiers he was looking Lt. Col. 

Badrul. He proceeded further and came to see many BDR 

persons on the Road and to move towards swimming pool at 

that moment he heard firing behind Darbar Hall. He lay down 

beside Island to the south of Darbar Hall. He came to see 

Habilder Abdul Mober and Abdul Khalil of 13 Battalion on the 
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road. One of them tried to put off his badge but he prevented 

them. At that time he saw Naik Habib who also tried to put off 

his badge and pulled him away to swimming pull. He forbade 

him to go towards 36 Battalion since there was firing. He came 

to the place where the vehicles of the officers were kept. R.P. 

and drivers were taking away the vehicles. The appellant Abdul 

Kader called him by bad name and asked all drivers not to take 

up any army officers in the vehicles. Thereafter he came at golf 

ground by the side of parade ground . ................................. 

 In cross-cross-examination on behalf of the Appellant, he 

stated that he can’t say whether any other save the appellant 

called him by bad name. He denied the suggestion that the 

appellant did not call him by bad name and that he deposed at 

the instance of the prosecution.  

P.W.470 is Habilder 42334 Md. Momtaj Uddin. He 

deposed that on 25-26th Feb, 2009 he was in Peelkhana. On 

07.03.2011 from video footage, he identified JCO 5464 NSub 

Kadir, 61982 Rezaul Karim. They went to Jamuna in a group 

meeting. From that group he also identified DAD Touhid, DAD 

Nasir, DAD Rahim and 62742 Sepoy Kalam Azad.  
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No cross-examination was made on behalf of the 

appellant.  

P.W.509 Naik Md. Abdur Rahim deposed that 

on14.09.2009 he identified 46507 Naik Jahir, the Appellant 

5466 Abdur Kader 50120 Shariful, 105 DAD Tauhid, 63919 

Monirujjaman, 6362 Sanat Kumar, 44186 Shahidul from video 

footage. He identified the still picture exhibit CLXXI. 

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that he could not identify the R.P. and the driver who were 

directing to take away the vehicles. Since P.W. 20 did not 

disclose their identification properly he can’t say whether any 

driver made any statement before him against the appellant. He 

denied the suggestion that he illegally cited P.Ws.470 and 509 

as witnesses.  

The confessional statement of co-accused Naik Ali 

Hossain (C.S.A.184) runs as under- 
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“wPš—v fvebvi Rb¨ 03 N›Uv mgq †`Iqvi ci 25/02/09 ZvwiL mKv‡j 

mv‡o QqUvi nvwej`vi †gRi wgRvb Avgv‡`i‡K wcwU djBb Kivq| 

nvwej`vi ‡gRi 8/10 Rb‡K `iev‡i hvIqvi Rb¨ ev‡U| evwK‡`i mv‡_ 

Avwg M¨v‡i‡R IqvwK©s Kwi| †ejv 8.30 Uvi mgq nvwej`vi wgRvb‡K 

e‡j Avwg AvDU wjwfs G evB‡i bv¯—v Ki‡Z hvB| 9.00 Uvi w`‡K bv¯—v 

†m‡i M¨v‡i‡R P‡j Avwm| GgwU M¨v‡i‡Ri †cQ‡b Gg,wU †g‡m Pv †L‡Z 

ewm| Pv Uv nvIqvi mgq †K†hb e‡jb †h, `ievi n‡j †Mvjv¸wj n‡PQ| 

Gm,wU †g‡m ‡_‡K Avwm| Lvwei“j Gg, wU, K¬vK© kvnRvnvb mn Av‡iv 

A‡b‡K †ei n‡q Avwm ZLb nvwej`vi †gRi wgRvb euvwk w`‡q e‡j 

†Zvgiv jvB‡b Xy‡K hvI| Avwg †`vZvjvi  Gg,wU K‡›Uªvj i“‡g hvB| 

Abygvb 9.35 wgwb‡Ui w`‡K GKRb gy‡Lvkavix Gm,Gg, wR, mn wewWAvi 

m`m¨ GgwU jvB‡bi mvg‡b dvKv ¸wj K‡i I MvjvMvwj K‡i| Avwg f‡q 

wi‡µ‡qkb i“‡g hvB| Avevi †`Š‡o 3q Zjvq hvB| Avevi Mvwoi 

M¨v‡i‡RI hvB| †ejv 3.00Ð3.30 Uv w`‡K my‡e`vi kwd I bv‡qK 

my‡e`vi Kv‡`i GgwU K‡›Uªvj i“‡gi eU Mv‡Qi mvg‡b G‡m e‡j 2 Uv 3 

U‡bi UªvK w`‡Z e‡j| bv‡qK jwZd K‡›Uªvj i“‡gi BbPvR© †K e‡j 

nvwej`vi Avkivd I nvwej`vi wejvj 2wU UªvK PvjvBqv wbqv hvq| ivZ 

Abygvb 8.00Ð8.30 Uvi mgq H ỳwU Mvwo wiUvb© Av‡m| nvwej`vi 

Avkivd I nvwej`vi wejvj Mvwo ỳBwU XvKv †m±i GgwU jvB‡bi mvg‡b 

13 e¨vUvwjqv‡bi †mvRvmywR iv‡L| jvB‡b Avmvi ci Avwg nvwej`vi 

Avkivd I nvwej`vi wejvj‡K Mvwoi g‡a¨ wK Av‡Q wRÁvmv Ki‡j e‡j 

jvk| ivZ Abygvb 11/12 Uvi mgq bv‡qi jwZd GgwU gvB‡K nvwej`vi 

Avkivd I nvwej`vi wejvk Mvwoi PvjK‡`i Wv‡K| ZLb nvwej`vi 

Avkivd‡K bv cvBqv Avgv‡K Wv‡K| Avwg I nvwej`vi wejvj K‡›Uªvj 

i“‡g hvB Ges †`wL nvwej`vi i¨vs‡Ki GKRb †d«Â KvU Kv‡jv †jv‡Ki 

nv‡Z 2wU wc¯—j, bv‡qK jwZd e‡j H nvwej`vi i¨vs‡Ki †jv‡Ki mv‡_ 
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wM‡q Mvwo †mLv‡b wb‡Z e‡j †mnv‡b wb‡q hvIqvi Rb¨| Avwg I wejvj 

GgwU jvB‡bi DËi gv_vq hvB| Avwg XvKv †g‡UªvÐBÐ2Ð11Ð0490 †bB| 

Mvwoi g‡av Abygvb 10/12Uv jvk wQj H nvwej`vi i¨vs‡Ki Kv‡jv 

†jvKUv  Avgvi Mvwoi †m‡KÛ wm‡U e‡m| Avgiv 2Uv Mvwo nvmcvZv‡ji 

jvk N‡ii mvg‡b wbqv hvB| H Kv‡jv nvwej`vi i¨vs‡Ki †jvK Mvwo †_‡K 

wb‡P bv‡g Ges e‡j †Zvgiv P‡j hvI| Avwg wejvj I¯—v`‡K wRÁvmv 

Kwi H †jvKUv †K wejvj e‡j bvg ûgvqyb, †Kvb e¨v‡Uwjqv‡bi Zv Rv‡b 

bv| Avwg jvB‡b P‡j Avwm| 26/2/09 ZvwiL mKvj 6.00 Uvq Avwg I 

nvwej`vi wejvj g‡M©i Kv‡Q wMqv Mvwo‡Z †Kvb jvk †`wL bvB| Mvwo wbqv 

M¨v‡i‡R Avwm Ges Mvwoi i³ cwi¯‹vi Kwi| Zvici 3 Zjvq wM‡q Rwmg 

PvjK GgwU Gi Kv‡Q ewm| ILvb †_‡K wi‡µkb i“‡g hvB Ges 12 Uv 

ch©š— _vwK| 12 Uvi w`‡K †g‡m wM‡q Lvbv LvB| 12.30 Uvi w`‡K 3 

Zjvq wM‡q Rwm‡gi ILv‡b NygvB| 5Uvq Nyg †_‡K D‡V jvB‡b †jvKRb 

Kg †`wL| Avwg 1bs †M‡U hvB Ges †MU †Lvjv †c‡q evmvq P‡j hvB|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/382/201/114/149/34 of the Penal 

Code and trial Court in consideration of the evidence on record 

found him guilty of the offence only under Section 201 of the 

Penal Code and sentenced him 7 (seven) years R.I. and a fine of 

Tk. 30,000/- in default to suffer 1(one) year more. 

Mr. Islam further submits that the testimony of P.W.20 

does not bear any substance to the offence under Section 201 of 
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the Penal Code. He simply deposed –“ Avwg Awdmvi‡`i Mvox ivLvi 

’̄v‡b P‡j Avwm| Avi,wc, I PvjKiv Mvox¸‡jv mwi‡q wb‡”Q| RP, JCO †RwmI 

Kv‡`i Avgv‡K †`‡L MvwjMvjvR K‡i I e‡j †Kvb Avwg© Awdmvi‡K Mvox‡Z bv 

DVv‡Z WªvBfvi‡`i wb‡ ©̀k †`q|” The above action of the appellant 

forbidding the drivers not to pick up any army officers does not 

fall within the ambit of Section 201 of the Penal Code. 

P.Ws.470 and 509 claimed to identify the convict-appellant 

from video footage shown to them by the investigation officer. 

The alleged video was not shown to them in presence of the 

appellant or at the time of taking their evidence and as such 

their evidence does not bear any substance and such evidence 

procured behind the knowledge of the appellant stands 

inadmissible and as such no cross-examination was made to 

them on behalf of the appellant.  

Mr. Islam further submits that the confession of co-

accused Naik 44190 Ali Hossain finds no corroboration by any 

other evidence and thus it bears no evidentiary value.  

Mr. Islam lastly submits that, in fact, no evidence 

transpires against the convict-appellant in support of the offence 

under Section 201 of the Penal Code and he was convicted and 
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sentenced merely on surmise and conjecture and it calls for 

necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that among 

the prosecution witnesses referred above P.Ws. 470 and 509 

identified the appellant from video footage and the footage was 

exhibited as material article CLXXI which manifestly brings 

out the complicity of the appellant to the offence as he was 

convicted and sentenced.  

The learned Deputy Attorney General further submits 

that the confessional of the co-accused Naik Md. Ali Hossain 

disclosed his complicity of the appellant to the offence under 

Section 201 of the Penal Code and it finds corroboration to the 

evidence of P.W.470 and 509 and the material exhibit –CXXX. 

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

P.Ws. 470 and 509 claim to identify the convict-appellant 

from video footage exhibit-CXXX but the footage does not 

show his culpabilities to any offence. 

  The confession of the co-accused finds no corroboration 

by any evidence and it does not bear any evidentiary value.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned order of conviction 

and sentenced to the appellant is hereby set aside.  
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C.S. Accused No.190 Sepoy/80251 Medical Assistant 

Md. Shahjalal Sikder. 

Trial court charged the appellant under Sections 

302/382/201/149/34 and having found guilty of the offences 

under Section 201 of the Penal Code sentenced him 

imprisonment for 7(seven) years with a fine of Tk.30,000/- in 
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default S.I. for 1(one) year in consideration of the evidence of 

the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.43 Havilder Med. Asstt. Md. Selim Sarwar 

 P.W.369 Marium Mun Manjuri, Magistrate 

 P.W.423 Sepoy Sheikh Rasel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

appellant and along with confessional statements of co-accused 

–  

Sepoy Rabiul Alam (C.S.A.193) 

Sepoy Rajib Meah(C.S.A.195) 

Sepoy Sohel Rana (C.S.A.192) 

Havilder Md. Abul Basar (C.S.A.178) 

Sepoy Toi Aung Marma (C.S.A.197) 

Sepoy Shahadat Hossain (C.S.A.191) 

Sepoy Rezaul Islam (C.S.A.194) No reference of the 

name of the Appellant. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.43 Habilder Medical Assistant Md. Salim Sorowar 

deposed that he joined in the BDR on 22.02.1997 and joined 

hospital in 2005. On 25.02.2009 about 7.30 A.M he came to 

BDR hospital. He went to Darber. When Darber was going on, 

at the call ‘S¡−N¡’, he along with all others stood up. There was 

firing sound in Darber. On coming out from Darber he came to 

see BDR personnel to make firing. He saw Subader Ramendra 

with S.M.G at 1.30 P.M. He found Sepoy Muslem with arms. 

On 26.02.2009 at about 1.30 driver Sabuj asked him of three 

dead bodies in his ambulance and enquired what he would do. 

Two dead bodies were of civilian and one of BDR. He 

identified Sepoy Safiqul in video footage. On 25.02.009 at 

evening Naik Subader Torab Hussain phoned Habilder Basher. 

Habilder Basher picked up Sepoy Thaimong Marmar, Sepoy 

Shahadat, Sepoy Sohel Rana, Rabiul Islam, Sepoy Rajib, Shah 

Alam, Rezaul Islam from Barak and took them to Darber. They 

picked up in the truck 8 dead bodies including the dead body of 
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DG and DDG. The above BDR personnel narrated the above 

facts in his presence to commanding officer Mr. Salam.  

In cross-examination on behalf of the appellant, he stated 

that he also deposed before the Magistrate. On 25.02.2009 his 

commanding officer was Lt. Col. Salam. He hailed from 

Barguna. His commander Lt. Col. Salam hailed from Pirojpur. 

He deposed before the I.O. on 15.08.2009. I.O. computer 

composed his statement. He made his deposition before the 

Magistrate on 15.011.2009. The Appellant did not pick up dead 

bodies in his presence. He denied the suggestion that he was 

arrested on 10.03.2010. He denied the suggestion that Lt. Col. 

Salam set him free. When Basher and Mokter went to meet 

with commanding officer, at that time Hafiz was the Subader 

Maj. He denied the suggestion that the Appellant did not make 

any statement to the commanding officer that they picked up 

dead bodies on the truck. He denied the suggestion that he 

deposed before I.O. being tutored.  

 P.W.369 Marium Mun Manjuri, Magistrate deposed that 

she recorded the confessional statement of the appellant on 

19.07.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. She identified the 

confessional statement of the appellant as exhibit 734 and her 

signature 734/1 series.  

In cross-examination on behalf of the appellant, he stated 

that the appellant was arrested on 26.10.2009 and placed before 

him on 04.11.2009. There is no reference where the appellant 

was kept for reflection and the name of the M.L.S.S. He denied 

the suggestion that he did not certify the column 8 and that he 

did not comply the provision of 164/ 364 of the Code of 

Criminal Procedure and that the appellant did not make any 

confession.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead bodies he became ill 
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and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, 80208 Shahadat, the Appellant 

80291 Shahjahan Sikder, 80533 Robiul, 69476 Joinul, 78160 

Alamgir, 78198 Ziauddin to pickup dead bodies on the truck. He 

also came to see J.C.O. 5552 Abu Sayed to supervise the 

aforesaid work. 30109 Humayun, 37309 Afzal, 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead bodies were lying. Truck 

proceeded to the East side of Darber. Afterwards he came back 

to Barak.  

In cross-examination on behalf the appellant, he stated 

that he joined in BDR on 13.07.2008. He had training for 6 

months in Chittagong and came to Peekhana on 25.12.2008. He 

deposed before the I.O. that having heard firing sound he took 

shelter on 2nd floor of the Barak and for taking meal he got down 

on the ground floor. Subeder Hasim Uddin called him. He did 

not run away. Hasim Uddin was the ward master of hospital. 

Hasim Uddin asked him to go with them and according to 

instruction of Hasem Uddin he went with them. He denied the 
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suggestion that he did not go to the hospital. He remained on a 

pick up for about 5/6 minutes. He did not depose before anybody 

except I.O. He cannot see whether the dead body was recovered 

at his instance. He denied the suggestion that he had 

participation in the rebellion and that he concealed the dead body 

and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that the appellant was taken on remand for 14 days. He denied 

the suggestion that the confession of the appellant was obtained 

under coercion.  

The confession of the appellant Md. Shahjalal Sikder 

(C.S.A.190), runs as under- 

“B¢j HLSe ¢pf¡q£z 25/02/09 Cw a¡¢lM pL¡m 8.00 V¡l ¢c−L hs 

M¡h¡−ll ®fÔV ®ØV¡−l Sj¡ ®cCz a¡lfl m¡C−e B¢pz q¡aj¤M d¤−u ú¥−m 

k¡Ju¡l SeÉ °al£ qCz qW¡v 9/9.30 V¡l ¢c−L ®N¡m¡…¢m öe−a f¡Cz 

a¡lfl m¡C−e h¡bl¦−j f¡¢m−u b¡¢Lz 11.00 V¡l ¢c−L qp¢fV¡−m Q−m 

k¡Cz 2.00 V¡l ¢c−L m¡C−e °p¢eL ®j−p ®M−a k¡Cz M¡Ju¡ c¡Ju¡ L−l 

m¡C−e E¢Wz HL ®L¡e¡u h−p ¢Rm¡jz qW¡v 4.00 V¡l ¢c−L h¡n¡l 

q¡¢hmc¡l H−p h−m f¡¢m−u h¡yQ−a f¡lh¡ e¡z Bj¡l p¡−b Bpz Bjl¡ 07 
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Se ¢Rm¡jz Bjl¡ ®k−a l¡S£ qC¢ez Bj¡−cl A−eL iu ®c¢M−u ¢e−u 

k¡uz Bj¡−cl clh¡l q−m ¢e−u k¡uz ®pM¡−e ¢N−u ®c¢M 3/4 V¡ m¡n f−s 

B−Rz Bj¡l p¡−b k¡l¡ ¢Rm a¡l¡ Hhw AeÉ¡eÉl¡ m¡n…¢m hs VÊ¡−L a¥−m 

®cuz B¢j m¡n d¢l¢ez Bj¡−cl f¤L¥l f¡−s ¢e−u k¡uz ®pM¡−e 01 V¡ m¡n 

¢Rmz AÙ»d¡l£ ¢LR¤ ®m¡L m¡n¢V I VÊ¡−L a¥−m ®cuz f¡¢el f¡−Çfl L¡−R 

Bj¡−cl ¢e−u k¡uz a¡l¡ Bj¡−cl N¡¢mN¡m¡S L−lz f¡−Çfl L¡−R 03 ¢V 

m¡n ¢Rmz I 03 V¡ m¡n ¢fLB−f a¥−m ®cuz a¡lfl Bj¡−cl q¡¢V−u 

m¡C−e ¢c−u k¡uz B¢j M¡Ju¡ c¡Ju¡ L−l qp¢fV¡−m Q−m k¡Cz fl¢ce 

c¤f¤l 2/2.30 V¡l ¢c−L f¡¢m−u ®j¡q¡Çjcf¤l M¡m¡a i¡C−ul h¡p¡u Q−m 

k¡Cz JM¡−e ®b−L 01/03/09 Cw a¡¢l−M ®N−V join L¢lz Y¤L−a ®cue¡z 

a¡l fl 02/03/09 Cw B¢pz I ¢ceJ Y¤L−a ®cu¢ez a¡lfl 03/03/09 

Cw a¡¢lM ¢hL¡m 5.00 V¡u i£a−l Y¤L−a ®cuz B¢j qp¢fV¡−ml L¡−S 

®m−N k¡C qp¢fV¡m q−a 01/07/09 Cw a¡¢l−M Bj¡−L d−l B−ez I 

Bj¡l Sh¡eh¾c£z OVe¡l ¢ce Bj¡l Q¡L¥l£l hup ¢Rm 20/25 ¢cez 

ew- 80251 ¢pf¡q£ ®j¢X−Lm pqL¡l£ ®j¡x n¡qS¡m¡m ¢nLc¡l ” 

The confessional statement of co-accused Havilder Md. 

Abul Basar (C.S.A.178) runs as under- 

“A¡¢j 1977 p¡m HCQ, Hp, ¢p, f¡n Ll 16/06/1978 p¡m e¡u¡M¡m£ 

®Sm¡ qa ¢h¢XA¡l ®k¡Nc¡e L¢lz A¡¢j ¢h¢iæ ®Sm¡u Q¡L¥l£ L¢lz Q–NË¡jl 

l¡ua¥m C‹a ®VÊ¢ew ®p¾V¡l qa Na hvpl ®VÊ¢ew ®eu¡l SeÉ Y¡L¡u A¡¢pz 

¢h¢XA¡l q¡pf¡a¡m °p¢eL hÉ¡l¡Ll 3u am¡u b¡La¡jz 24/02/09 a¡¢lM 
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fÐd¡ej¿»£l p¡m¡j£ fÉ¡lX ¢Rm¡j e¡z ®jp hs M¡e¡ M¡Cz 24/02/09 a¡¢lM 

l¡a 8V¡ ®bL 25/02/09 pL¡m fkÑ¿¹ A¡¢j ¢h¢XA¡l q¡pf¡a¡m ¢V ¢h A¡C 

®pLne Ju¡XÑ CeQ¡SÑ ¢qph ¢XE¢V Ll pL¡m 8.30 ¢j¢eVl ¢cL e¡uL 

S¡q¡‰£l ®j¢XLÉ¡m H¢pp ®V¾Vl ¢eLV flhaÑ£ ¢XE¢V Ll¡l SeÉ c¡¢uaÅi¡l 

qÙ¹al L¢lu¡ A¡¢j ¢eS hÉ¡l¡L ¢gl k¡Cz pL¡m 10V¡ ®bL A¡j¡l ®VÊX 

®L¡pÑl LÓ¡p ¢Rm ¢hd¡u A¡¢j clh¡l qml fÉ¡lX k¡C e¡Cz A¡¢j LÓ¡p 

k¡Ju¡l fÐÙ¹¤¢a ®eJu¡l L¡m pL¡m 9.30 ¢j¢eVl ¢cL Qa¥¢cÑL …¢ml 

A¡Ju¡S ö¢e Hhw p¡b p¡b ®c¢M A¡j¡cl hÉ¡l¡Ll p¡je LuLSe j¤M 

L¡fs h¡d¡ ¢h¢XA¡l pcpÉ AÙ» q¡a g¡yL¡ …¢m Lla Lla hÉ¡l¡Ll p¡je 

A¡p Hhw EµQül hm ph¡C h¡Cl A¡p iu e¡C, ph¡C ®L¡a k¡J, AÙ» e¡J, 

AeL aMe h¡¢ql qu k¡uz A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u q¡pf¡a¡ml Hj 

A¡C l¦j ®c±ys Qm k¡C Hhw ®pM¡e ¢Nu Help! Help! hm ¢QvL¡l öl¦ 

L¢lz A¡¢j ¢X Hj J p¡qhl clS¡ M¤m X¡x A¡jS¡c p¡qh X¡x S¡¢qc 

A¡pl¡g (¢p¢im) J X¡x A¡h¤ a¡ql A¡p¡c¤‹¡j¡eL ®cMa f¡Cz 

25/02/2009 a¡¢lM c¤f¤l p¡s ¢aeV¡l pju A¡¢j Hj A¡C l¦j ¢Rm¡jz 

l¦j ®V¢mg¡e ®hS EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®bL e¡uL p¤hc¡l 

®j¢XLÉ¡m pqL¡l£ ®a¡l¡h A¡m£ A¡j¡L 10Se ¢h¢V¢V °p¢eL pq clh¡l q-

m â¦a k¡Ju¡l SeÉ A¡cn Llez A¡¢j Hj A¡C l¦j ®LE e¡C hmm ¢a¢e 

A¡j¡L V¢mg¡e hme l¡Me A¡fe¡l Hj A¡C l¦j ®hn£ Q¡m¡¢L Llhe¡ â¦a 

L¡S Llz A¡¢j aMe q¡pf¡a¡m °p¢eL m¡Ce k¡C Hhw e¡uL p¤hc¡l 

®a¡l¡h A¡m£l Lb¡ ja¡ (1) ¢pf¡q£ l¡¢Sh  ¢ju¡ (2 ) ¢pf¡q£ ®lS¡Em (3) 

¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ l¢hEm A¡mj (5) ¢pf¡q£ n¡qS¡m¡m (6) 

¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ ®p¡qm l¡e¡ pq 7 (p¡a) Se pqL¡l 

A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m ®f±e fy¡QV¡l ¢cL clh¡l qm k¡C 

Hhw e¡uL p¤hc¡l ®a¡l¡h A¡m£l ¢eLV ¢lf¡VÑ L¢lz clh¡l qml ¢ial 

aMe ®cMa f¡C ph ¢LR¤ i¡‰¡Q¤s¡ Hhw fÐQ¤l lš² HM¡e pM¡e R¢su A¡-

R,4/5¢V jªacq ®gÓ¡l fl b¡La ®c¢Mz jªa ®cq…¢ml jdÉ A¡j¡l Lj¡ä¾V 
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LeÑm j¢nEl lqj¡el jªacq ¢Rmz AeÉ¡eÉ A¢gp¡ll jªacq ¢Qea f¡¢l 

e¡Cz e¡uL p¤hc¡l ®a¡l¡h A¡m£ A¡j¡L m¡n…¢m VÊ¡L a¥m ¢ca hm Hhw 

HlC jdÉ 1V¡  ¢e VÊ¡L clh¡l qml p¡je Qm A¡p z ¢ecÑn ®j¡a¡hL A¡¢jJ 

A¡j¡l p¡b b¡L¡ p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡ll m¡n VÊ¡L a¥m ®cCz 

clh¡lqm b¡L¡ AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡clL clh¡l qml ¢fRel 

j¡S¡ll f¤L¥ll f¡s ¢eu k¡uz ®pM¡e a¡h¤l p¡je lÉ¡hl f¡o¡L f¢l¢qa 

AhÙÛ¡u ®jSl lÉ¡wLl A¢gp¡ll jªa ®cq cMa f¡Cz ®pM¡e ®j¢XLÉ¡m 

pqL¡l£ e¡uL ®j¡š²¡lL m¡nl f¡n ®cMa f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m Hhw 

m¡n…¢m ¢eu¡ VÊ¡L clh¡l qml f§hÑ¢cL Qm k¡uz fl j¤M¡n Hhw ®qXjV 

f¢l¢qa pnÙ» AhÙÛ¡u b¡L¡ 4Se ¢h¢XA¡l SJu¡e A¡j¡clL f¡¢el f¡Çfl 

¢eLV ¢eu k¡uz f¡¢el f¡ðl clh¡l qm ®bL 200 NS Ešl ¢cL qhz 

A¡j¡cl p¡b ®j¢XLÉ¡m pqL¡l£ e¡uL p¤hc¡l ®a¡l¡h A¡m£J ¢Rmz ®pM¡e 

p¤hc¡l je¡l”eL ®cMa f¡C Hhw A¡jl¡ kMe clh¡l qm ®bL m¡n VÊ¡L 

a¥m ®cC aMeJ je¡l”eL pM¡e  cy¡s¡e¡ AhÙÛ¡u ®cMa f¡Cz Ae¤j¡e påÉ¡ 

6V¡l ¢cL f¡Çfl ¢eLV ¢Nu¡ ®cMa f¡C ®k, f¡Çfl h¡Cl 2¢V Hhw f¡Çfl 

¢ial 2¢V ®j¡V-4¢V A¡¢jÑ A¢gp¡ll m¡n fl A¡Rz HLV¤ flC p¤hc¡l -

j¢XLÉ¡m pqL¡l£ A¢m ¢h¢XA¡l q¡pf¡a¡ml p¡c¡ lwul Hjð¤m¾p ¢eu 

f¡¢el f¡Çfl ¢eLV A¡p Hhw ®p e¡uL p¤hc¡l ®a¡l¡h A¡m£l p¡b Lb¡ hm 

Qm k¡uz HLV¤ flC 1¢V M¡¢m ¢fLA¡f ¢eu q¡¢hmc¡l ýj¡ue f¡¢el f¡Çfl 

¢eLV A¡pz q¡¢hmc¡l ýj¡ue l¡‰¡j¡¢V ®pƒl ®bL ¢p¢p ¢eu Ù»£L ¢Q¢Lvp¡l 

SeÉ q¡pf¡a¡m Bp Hhw q¡pf¡a¡m a¡l p¡b A¡j¡l f¢lQu quzI 

¢fLA¡f N¡s£a A¡jl¡ 4¢V jªacq a¥m ®cCz q¡¢hmc¡l ýj¡ue Hhw 

¢fLA¡f Q¡mL m¡n…m¡ ¢eu pcl l¡Cgm hÉ¡V¡¢mu¡el p¡je ¢cu k¡uz 

m¡n…¢m a¥m ®cu¡l fl A¡¢j p‰£u p¡aSe  ¢pf¡q£ Hhw e¡uL p¤hc¡l 

®a¡l¡h A¡m£ f¡L¡ NË¡Eä ¢cu m¡Ce Qm A¡¢pz m¡Ce ®bL l¡a 8 V¡l pju 

A¡¢j A¡C HjJ (ISO) Ju¡XÑ ¢XE¢V Lla b¡¢Lz 26/02/2009 a¡¢lM 

pL¡m 8.00V¡ fkÑ¿¹ ¢XE¢Va ¢Rm¡jz26/02/2009 a¡¢lM ¢hL¡m 4V¡l 
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pju 1ew ®NV ¢cu q¡S¡l£h¡N ¢cu f¡¢mu Qm k¡Cz plL¡l£ ®O¡oe¡ öe L¡-

S k¡Nc¡e L¢l Hhw fl A¡j¡L HC j¡jm¡u NËga¡l Ll ®L¡VÑ ¢eu A¡pz 

HC Bj¡l Sh¡eh¢¾cz” 

The confessional statement of co-accused Sepoy 

Shahadat Hossain (C.S.A.191) runs as under- 

“B¢j 2007 p¡−m flöl¡j plL¡l£ L−mS ®b−L HCQ,Hp,¢p f¡n L−l 

13/07/08 Cw a¡¢l−M ¢eS ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c i¢aÑ q−u 

Q–NË¡j h¡Ca¥m C‹a  ®j±¢mL fÐ¢nre NËqe L−l 25/12/08 Cw a¡¢l−M 

¢h¢XBl pcl cçl ¢fmM¡e¡u ®k¡Nc¡e L¢lz cn ¢ce R¤¢V ®i¡N Ll¡l fl 

13/1/09 Cw a¡¢lM q−a ¢h¢XBl q¡pf¡a¡−m ®j¢XLÉ¡m pqL¡l£ ¢qp¡−h 

fÐ¢nre öl¦ L¢lz B¢j q¡pf¡a¡−ml ®jp ¢h¢ôw Hl 3u am¡u b¡La¡jz 

Bj¡l j¡j¡l ®j¡h¡Cm ew- 01816156933z B¢j 24/02/09 a¡¢l−M 

pL¡m 8 V¡ ®b−L hsM¡e¡ Efm−r ®jp fÉ¡¢ƒp ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz 

c¤f¤l Ae¤j¡e 12 V¡l pju ®j−p hs M¡e¡ ®M−u m¡C−e AhÙÛ¡e L¢lz 

j¡N¢l−hl e¡j¡−Sl fl ¢h¢ôw Hl 2u am¡u ¢h−e¡ce L−r ¢V¢i ®c−M l¡a 

Ae¤j¡e cnV¡l pju hÉ¡l¡−L ¢eS ¢hR¡e¡u O¤j¡Cz 

25/02/09 a¡¢lM ®i¡l Ae¤j¡e f¡yQV¡l pju O¤j ®b−L E¢Wz gS−ll 

e¡j¡S f−s Ae¤j¡e p¡aV¡l pju q¡pf¡a¡m NË¡E−ä gm Ce qCz ¢hHCQ 

Hj ®j¡x ®p¢mj k¡−cl clh¡−l M¡Ju¡l qL B−R a¡−cl−L clh¡−l  ¢e−u 

k¡uz Bj¡l hÉ¡Q−je ®j¡V 33 Se ea¥e Q¡L¥l£ qJu¡u clh¡−l e¡ ¢e−u 

m¡C−e ¢e−u B−pz pL¡m Ae¤j¡e 8 V¡l pju B¢j pq BlJ c¤C Se 
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¢pf¡q£ ®j¢Xx pqx ®p¡−qm J ¢hõ¡m−L q¡pf¡a¡−ml CHj¢V Ju¡−XÑ ¢e−u 

B−pz ®fÔV L¡¢V d¤Cz Ae¤j¡e 09.15 O¢VL¡l ¢c−L ®d¡u¡ ®fÔV h¡¢V, Q¡j¤Q 

q¡pf¡a¡−ml fÐn¡p¢eL ih−el 4bÑ am¡u Sj¡ ®cu¡l SeÉ k¡Cz Sj¡ ®n−o 

¢eS m¡C−e ®gla Bp¡l pju Ae¤j¡e p¡−s euV¡l ¢c−L Ešl ¢c−L …¢ml 

BJu¡S n¤¢ez …¢ml BJu¡S BlJ h¡s−a b¡−Lz B¢j i−u m¡C−e Q−m 

k¡C Hhw p¡l¡¢ce m¡C−e AhÙÛ¡e L¢lz c¤f¤l Ae¤j¡e ®csV¡l pju ¢eS 

®j−p M¡e¡ M¡Cz f−l m¡C−e AhÙÛ¡e L¢lz Ae¤j¡e ¢hL¡m Q¡lV¡l pju 

H¢V¢V ®L¡pÑ Ll−a Bp¡ q¡¢hmc¡l h¡p¡l Bj¡−cl l¦−j H−p 7/8 Se−L 

fÉ¡¢ƒp ¢XE¢V Ll¡l SeÉ °al£ q−a h−mz …¢ml n−ë Bjl¡ ®LE e¡ EW−m 

®p h−m ®k, e¡−uh p¤−hc¡l ®a¡l¡h Bm£, ®g¡pÑ ®S¢pJ Bj¡−cl ®k−a 

h−m−Rz aMe Bjl¡ H¢cL ®p¢cL ®R¡V¡ R¤¢V L−l f¡m¡−e¡l ®Qø¡ L¢lz 

B¢j Vu−m−V O¤j¡−e¡l ®Qø¡ Ll−m ®p h−m f¡¢m−u h¡yQ−a f¡lh¡e¡z ®p 

Bj¡−L pq ¢pf¡q£ 80251 n¡qS¡m¡m, ¢pf¡q£ 79975 ®lS¡Em Cpm¡j, 

¢pf¡q£ ®p¡−qm l¡e¡, ¢pf¡q£ 80533 ®j¡x l¢hEm Cpm¡j,¢pf¡q£ l¡¢Sh 

80025 °Luj j¡jÑ¡−cl−L e£−Q e¡j¡u J gm Ce Ll¡uz Bj¡−cl−L 36 

l¡C−gm hÉ¡V¡¢mu¡−el NË¡Eä ¢c−u clh¡l q−m ¢e−u k¡uz aMe e¡−uL 

®j¡š²¡l J q¡¢hmc¡l h¡n¡l H−p ®k¡N −cuz ®pM¡−e Ae¤j¡e 20/30 Se 

AÙ»d¡l£ ®f¡o¡L f¢l¢qa ¢h¢XBl pcpÉ−cl ®cM−a f¡Cz L−uLSe 

¢h¢XBl pcpÉ−L fa¡L¡ ¢c−u j¤M h¡d¡ AhÙÛ¡u ®c¢Mz ®pM¡−e Ef¢ÙÛa 

Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ e¡−uL ®j¡š²¡l 
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Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u AY¡L¡−cl ®c¢Mz clh¡l q−ml ¢ial 

®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl Hl ®f¡o¡L fs¡ ¢Rmz e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u m¡n 

…¢m N¡s£−a a¥m−a h−mz ¢h¢XBl Hl HL¢V hs VÊ¡L clh¡l q−ml p¡j−e 

c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m Ll−a 

EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cCz flha£Ñ−a e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, e¡−uL ®j¡š²¡l J AÙ»d¡l£ 8/10 

Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ f¤L¥l f¡−s ¢e−u k¡uz ®pM¡−e 

L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n Bjl¡ Eš² 

m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ Bj¡−cl−L clh¡l qm q−a Ešl 

¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV ¢e−u k¡uz ®pM¡−e f¡−Çfl O−ll 

¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ …¢m¢hÜ lš²j¡M¡ AhÙÛ¡u ¢aeS−el 

m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n ®pM¡−e l¡Ù¹¡l Ef−l c¡s¡−e¡ HL¢V ¢fL 

Bf iÉ¡−e Eš² m¡n ¢ae¢V ph¡C ¢j−m E¢W−u ¢cCz m¡−uL p¤−hc¡l ®a¡l¡h 

Bm£, q¡¢hmc¡l h¡n¡l, e¡−uL ®j¡š²¡l Bj¡−cl p¡aSe−L gm Ce L¢l−u 

m¡C−e ¢e−u B−pz Ae¤j¡e ¢hL¡m f¡yQV¡l pju q¡a j¤M d¤−u ®j−p M¡e¡ 

M¡Ju¡l SeÉ k¡Cz ¢L¿º m¡−nl cªnÉ j−e fs¡u ®M−a f¡¢l e¡Cz a¡lfl 

m¡C−e H−p VÊ¡w−L b¡L¡ f¡El¦¢V M¡Cz f−l q¡pf¡a¡−ml p¡¢SÑLÉ¡m N¡−XÑl 

e¡j¡SM¡e¡u p¡s¡ l¡a AhÙÛ¡e L¢lz 26/02/09 a¡¢lM pL¡−m Bj¡l 

VÊ¡w−L b¡L¡ f¡El¦¢V ®M−u hÉ¡l¡−L AhÙÛ¡e L¢lz ®hm¡ Ae¤j¡e ®csV¡l pju 
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m¡C−el ®j−p ®M−u q¡pf¡a¡−m ¢N−u ®l¡N£l ¢hR¡e¡u ö−u b¡¢Lz j¡N¢l−hl 

e¡j¡−Sl B−N ®j−p B¢p M¡Ju¡l SeÉz aMe HLSe T¡s¤c¡l pq 4/5 

Se−L ®j−p ®M−a ®c¢Mz a¡−cl e¡j S¡¢e e¡z M¡e¡ ®M−u m¡C−e L¡E−L e¡ 

®f−u Bh¡l q¡pf¡a¡−ml ¢àa£u am¡u ¢N−u HL l¦−j l¡¢œk¡fe L¢lz 

27/2/09 a¡¢lM pL¡m Ae¤j¡e 7.30 O¢VL¡l pju q¡pf¡a¡−ml p¤−hc¡l 

q¡¢hh l¦−j l¦−j ¢N−u ph¡l e¡−jl a¡¢mL¡ °al£ Ll−a −c¢Mz ¢hL¡m 

Ae¤j¡e 9.00/9.30 Hl pju ¢h¢iæ hÉ¡V¡¢mu¡e ®b−L ¢h¢XBl pcpÉl¡ 

q¡pf¡a¡−ml ¢c−L Bp−a b¡−Lz ph¡C−L q¡pf¡a¡−ml Hj,BC l¦−j 

®k−a ®c¢Mz B¢j J ®pM¡−e k¡Cz I l¦−j j¡−QÑl Ae¤j¡e 12 a¡¢lM fkÑ¿¹ 

b¡¢Lz 13/3/09 a¡¢lM ¢pJ −mx L−ZÑm ®j¡x Bx p¡m¡j pÉ¡l Bj¡−cl−L 

m¡C−e ¢e−u k¡u Bjl¡ ®pM¡−e AhÙÛ¡e Ll−a b¡¢Lz 01/07/09 a¡¢lM 

m¡Ce ®b−L f¤¢mn Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Sepoy Sohel 

Rana (C.S.A.192) runs as under- 

“Avwg 2008 mv‡ji GwcÖ‡j ivRkvnx‡Z wewWAvi ˆmwbK c‡` fwZ© n‡q 

13/7/08Bs n‡Z PÆMÖvg evBZyj BRy‡Z †gŠwjK cÖwk¶b MÖnb K‡i 

25/12/08Bs Zvwi‡L 18/ gv‡mi wewUwU †KvP Kivi Rb¨ wcjLvbvq Avwm| 

13/1/09 Zvs †_‡K †U«wbs ïi“ nq wewWAvi m`i `ßi nvmcvZv‡j| 

24/2/09Bs Zvs Avwg wewWAvi mßvn Dcj‡¶ eo Lvbvi Rb¨ ˆmwbK †g‡m 

KvR Kwi| 25/2/09Bs Zvs †fv‡i D‡V wbqwgZ Kv‡Ri Ask wnmv‡e 
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MÖvD‡Û Svoy †`B| Gi G‡m MÖvD‡Û dj Bb nB| H mgq †U«wbK N.C.O 

Aveyj Kv‡kg I weGgGg †mwjg †gRi wR wQ‡jb| weiwZ w`‡j Avgiv 

jvB‡b †diZ hvB| Abygvb mKvj 8.00Uvi w`‡K Avevi jvB‡b wb‡q dj 

Bb Kivq †gRi wR weGgGg †mwjg| †mLvb †_‡K wKQy Rb‡K `iev‡i 

wgjvq| Avwg mn 5Rb‡K Working G Wv‡K| wewWAvi nvmcvZv‡ji 

E.N.T wWcvU©‡g‡›U _vjv evmb cwi¯‹vi Kwi| cwi¯‹vi evmb cÎ wewWAvi 

nvmcvZvj cÖmvkwbK feb ivL‡Z hvq Abygvb mKvj 09.30wgt Gi w`‡K| 

ZLbB ¸jv¸wji kã ïwb| Abygvb ỳcyi 01.30 wgt ch©š— †mLv‡bB 

wQjvg| Gici jvB‡b  Avwm| Abygvb weKvj 400 NwUKvq  nvwej`vi 

evmvq  G‡m  Avgv‡`i  Iqvwms  Gi  Rb¨ Wv‡K  Avgiv  f‡q bv  DV‡Z 

PvB‡j MvwjMvjvR K‡i Ges  e‡j  †h cvjv‡q  †K‡o  euvP‡Z  cviev  bv|  

Gici wb‡P  †b‡g  Avgv‡`i  dj Bb  Kivq|Avwg,  kvnv`vZ  kvnvRvjvj  

ivwRe  †iRvDj  , iweDj I   AcvV¨ kg©v wQjvg|  Avgv‡`i `ievi n‡j 

wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  A¯Gavix  ˆmwbK  wKQy  

ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  †Zvive  m¨vi †K wPwb| wKQy¶b 

c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  †WWewW ¸‡jv ev`xi `vov‡bv 

wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  avixiv fxwZ  cª̀ k©b  K‡i|  

nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg 

ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B| 

Gici  cyKzi cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  
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wb‡q hvq|  †mLvb  †_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv nq|  Gi 

ci  Avgv‡`i dj Bb K‡i jvB‡b wb‡q  Av‡m| jvB‡b  G‡m  †Mvmj  

Kwi| wb‡P  b‡g  †g‡m  LvB|  Gici wewWAvi  nvmcvZv‡j  wW e−K  

wØZxq  Zjvq  Ae¯nvb Kwi|  26/2/09  Bs  Zvs  ỳcyi  2 Uv ch©š—  

wQjvg| Gi ci  †jvKRb‡K cvjvB‡Z  †`‡L  Abygvb  400 NwUKvq  

ˆmwbK  mvg‡b  w`‡q Iqvj UcwK‡q  cvwj‡q  hvq|  Lvjv‡Zv  †ev‡bi  

evmvq wQjvg|  †mLvb  †_‡K  †hvM`v‡bi  †Nvlbv  ï‡b 01/3/09 Zvs 

wcjLvbv  4 bs  †M‡U  Avwm|  03/3/09 Zvs  wfZ‡i  XzwK|  Gic‡i  

nvmcvZvj  ˆmwbK  †g‡m wQjvg|  †mLvb †_‡K  01/7/09 Zvs  †MªdZvi  

K‡i|” 

The confessional statement of co-accused Sepoy Rabiul 

Alam (C.S.A.193) runs as under- 

“Avwg †Uªwbs †k‡l 25/12/08 Zvwi‡L XvKvi wewWAvi, wcjLvbvq †hvM`vb 

Kwi| Avgvi PvKixi eqm 1
1
2  gvm nIqvq Ges I.D KvW© bv _vKvq 

Avgv‡K 25/2/09 ZvwiL `iev‡i Dcw ’̄Z _vKvi AbygwZ †`qv nqwb| 

25/2/09 ZvwiL Avwg ˆmwbK jvB‡b wQjvg| H w`b Abygvb 9.30 Uvi 

w`‡K ¸wji kã ïb‡Z ‡c‡q f‡q wKQz¶b  jvB‡b cvwj‡q _vwK| Gi 

wKQz¶b ci wW-eø‡Ki wcQ‡bi jvj wewìs Gi eviv›`vq cvwj‡q _vwK| 

†mLvb n‡Z weKvj 3.30 Uvi w`‡K cybivq jvB‡b wd‡i Avwm, wew¯‹U 
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LvB| Abygvb 4.00 Uvi w`‡K nvwej`vi Aveyj evkvi G‡m IqvwKs Gi 

K_v e‡j jvB‡b _vKv Avwg mn †iRvDj Bmjvg, ivwRe wgqv, †mv‡nj 

ivbv, kvnvRvjvj, kvnv`Z I iweDj‡K bx‡P †h‡Z e‡j wKš‘ Avgiv 

cÖ‡Z¨‡KB AvZ‡¼ Gw`K Iw`K QzUvQzwU Kwi| ZLb nvwej`vi Aveyj evkvi 

Avgv‡`i g„Zz¨i fq †`Lvq Ges e‡j †h †Zviv cvwj‡q euvP‡Z cviwe bv| 

GK ch©v‡q Avgiv mKvj  bx‡P  †b‡g Avwm| Aveyj evkvi Avgv‡`i `ievi 

n‡j wb‡q hvq Ges †Rvoc~e©K A ¿̄avix ˆmwbK `vo Kwi‡q †i‡L Aveyj 

evkvi I bv‡qe my‡e`vi ‡Zvive Avgv‡`i w`‡q Awdmvi‡`i g„Z †`n 1wU 

Uªv‡K DVvq| H mgq `ievi n‡j 4wU g„Z‡`n wQj| Avwg 2wU jvk DVvB| 

Gici Avgv‡`i nvwU‡q DËi w`‡Ki cvwbi cv‡¤úi Kv‡Q wb‡q hvq †mLvb 

†_‡K fqfxwZ †`wL‡q ivwRe I †iRvDj I evkvi wg‡j 3wU Awdmv‡ii 

g„Z‡`n GKwU wcK Av‡c DVvq| Gici evkvi I †Zvive Avgv‡`i cyKzi 

cv‡o wb‡q| †mLvb †_‡K Kv‡jv †cvlvK cov 1 Rb Awdmv‡ii jvk wcK 

Av‡c Avgv‡`i w`‡q †Rvi K‡i †Zvjv‡bv nq| Gici evkvi I †Zvive 

Avgv‡`i 7 Rb‡K jvB‡b †cŠu‡Q w`‡q Zviv P‡j hvq| Gici Avwg 

nvmcvZv‡ji wW-eø‡Ki 2q Zjvq cvwj‡q wQjvg| 26/2/09 Zvs weKv‡j 

†mLvb ‡_‡K cvwj‡q wbR evox‡Z hvB| miKvix wb‡ ©̀‡k 1/3/09 ZvwiL 

†hvM`v‡b Rb¨ XvKvq Avwm| 3/3/09 Ges †hvM`vb Kwi| 1/7/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 
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The confessional statement of co-accused Sepoy Rezaul 

Islam (C.S.A.194) runs as under- 

“Avwg wewWAvi G wmcvnx c‡` fwZ© n‡q 13/7/08Bs Zvs n‡Z 6 gv‡mi 

†U«wbs RTC&S PÆMÖv‡g †kl K‡i 25 wW‡m¤¦i XvKvq wcjLvbv †hvM`vb 

Kwi wewWAi nvmcvZv‡j bvwm©s †Kv‡m© BTT Kivi Rb¨ ZLb 10 w`‡bi 

QywU †`q| Gici 6/1/09Bs Zvs †_‡K wewWAvi nvmcvZv‡j bvwm©s †U«wbs 

ïi“ nq| 25/2/09Bs Zvs mKvj 7.30/8.00 Uvi w`‡K wb‡P dj Bb 

K‡i B.H.M nvwej`vi †mwjg m¨vi e‡j †h Avgv‡`i AvB‡Ww›UwU nq bvB 

†nZy `iev‡i wgjv‡evbv| †Zvgiv jvB‡b _vK| hv‡`i working  G 

WvK‡ev Zviv hv‡e| evKxiv K¬v‡mi Rb¨ cȪ —ywZ wbI| jvB‡b _vKv Ae ’̄vq 

†ejv 9.30wgt Gi w`‡K †`wL gvbyl Rb †`Šov †`Šwo ïi“ K‡i‡Q| 

wKQy¶‡bi g‡a¨ ¸wji AvIqvR ïb‡Z cvB| Avwg jvB‡bB Iqv‡ji cv‡k 

ï‡q _vwK| weKvj 4.00 NwUKvq nvwej`vi evmvi jvB‡b G‡m Avwg mn 7 

Rb‡K Working Gi Rb¨ wb‡q hvq| ZLb e‡j †h †KD cvjvBqv euvP‡Z 

cvi‡e bv| dj Bb K‡i `ievi n‡ji wfZ‡i wb‡q hvq| wfZ‡i †`wL 

bv‡qK my‡e`vi †Zvive m¨vi `vwo‡q Av‡Q Ges Avi A ¿̄avix 4 Rb `vwo‡q 

Av‡Q| wb‡P 04 R‡bi jvk c‡o Av‡Q| Avgv‡`i †Zvive m¨vi e‡j †h, 

jvk a‡i Mvox‡Z DVvI| bv DVvB‡Z PvB‡j A ¿̄ a‡i nvwej`vi evmvi 

Kvco †`q Ges †mB Kvco w`‡q a‡i (3Ubx Mvox‡Z wewWAvi Gi) DVvq| 

Gici gv‡Vi w`‡Ki cv¤ú nvD‡Ri wbKU evB‡i †_‰K 3 R‡bi jvk mv`v 
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wcK Avc G DVvq| G‡ici cyKzi cvo †_‡K Kv‡jv †cvlv‡Ki GKR‡bi 

jvk 3Ubx U«v‡K DVvq| Gic‡i Avevi Avgv‡`i jvB‡b wb‡q Av‡m| iv‡Î 

nvmvcvZv‡ji ENT Ward G wQjvg| mKvj 9/10 Uvi w`‡K A_©vr 

26/2/09Bs Zvs jvB‡b Avwm| GLv‡b NygvB| Abygvb 3/4Uvi w`‡K †`wL 

jvB‡b †KD bvB| †`Š‡o wb‡P †b‡g †`wL jvB‡bi mvBW Iqv‡ji cv‡k 

†cvlvK c‡o Av‡Q Ges †jvKRb Iqvj UcKvBqv hv‡”Q| Avwg I P‡j 

†Mjvg| Avgvi †evb fwMœcwZi evmv †KivbxM‡Ä hvB| †mLvb †_‡K †Nvlbv 

ï‡b 1/3/09Bs Zvs ¢fmM¡e¡ B¢pz 3/3/09 Cw  ¢ia−l   XywK| Gici 

jvB‡b wQjvg| c‡i MZ 01/7/09Bs Zvs wcjLvbv †_‡K †MÖdZvi K‡i|” 

The confessional statement of co-accused Sepoy Rajib 

Meah(C.S.A.195)  runs as under- 

“A¡¢j 2007 p¡−m ¢œn¡−ml eSl¦m ¢X¢NË L−mS ®b−L HCQ, Hp, ¢p f¡n 

L−l 2008 p¡−ml S¤m¡C j¡−pl 13 a¡¢lM ¢h ¢X A¡−l ¢pf¡q£ f−c 

−k¡Nc¡e L¢lz Q–NË¡−jl h¡Ca¥m C‹−a ®j±¢mL fÐ¢nrZ ¢eu¡ 

25/12/2008 p¡−m ¢fmM¡e¡u ¢h ¢X A¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡pÑ Ll¡l 

SeÉ f¡W¡uz 27/12/08 a¡¢lM q−a 10 ¢ce R¤¢V−a b¡¢Lu¡ 6/1/09 a¡¢lM 

A¡h¡l ®k¡Nc¡e L¢lz A¡j¡l ®j¡h¡Cm eðl 01741324720z A¡j¡l A¡C 

¢X, L¡XÑ e¡Cz A¡jl¡ ea¥e ®k¡Nc¡e Ll¡u HM¡−e¡ A¡C, ¢X L¡XÑ qu e¡Cz 

Na 24/02/09 a¡¢lM ¢h ¢X A¡l pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l 

fÉ¡−l−X A¡¢j ¢Rm¡j e¡z 24/02/09 a¡¢lM l¡a q−a 25/02/09 ®i¡l 6 
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(Ru) V¡ fkÑ¿¹ A¡¢j q¡pf¡a¡m N¡−XÑ ¢XE¢V L−l ¢eS hÉ¡l¡−L H−p ¢hnÐ¡j 

Ll−a b¡¢Lz Na 25/02/09 a¡¢lM hÉ¡l¡−L AhÙÛ¡e L¡−m pL¡m 9.30 

O¢VL¡l ¢c−L clh¡l q−mll ¢c−L 2/3 ¢V …¢ml në f¡Cz  A¡¢j ¢fmM¡e¡l 

Qa¥¢cÑ−L …¢ml në ö−e ®gÓ¡−l ö−u b¡¢Lz pL¡m 10 V¡l ¢c−L …¢ml në 

¢LR¤V¡ Lj j−e qJu¡u ¢el¡fc S¡uN¡ ¢q−p−h 1030 ¢j¢e−pVl ¢c−L 

q¡pf¡a¡−ml ¢c−L k¡Ju¡l pju j¡C−L öe−a f¡C ®k, A¡¢jÑ HÉ¡V¡L 

Ll−R, ph¡C ®N−V AhÙÛ¡e ®ee, …¢m ®hn£ MlQ Ll−he¡z A¡¢j aMe 36 

l¡C−gm hÉ¡V¡¢mu¡e Hl NË¡E−ä j¤−M¡n fs¡  AÙ» q¡−a ¢h ¢X A¡l 

pcpÉ−cl …¢m Ll−a ®c¢Mz A¡¢j aMe q¡pf¡a¡−ml Hj A¡C l¦−j ¢h¢ôw 

Hl e£−Q f§hÑ f¡nÄÑ HL¡ HL¡ AhÙÛ¡e Ll−a b¡¢Lz ®hm¡ Ae¤j¡e 1.00V¡l 

pju °p¢eL ®j−p M¡h¡l ®M−a H−p 15/20 Se ¢h ¢X A¡l pcpÉ−L M¡h¡l 

®M−a ®c¢M k¡l j−dÉ A¿¹ax 8/10 S−el L¡−R A¡¢j AÙ» ®cM−a f¡Cz 

M¡h¡l ®M−u A¡¢j A¡j¡l ¢hR¡e¡u H−p f¤el¡u ¢hnÐ¡j ¢e−a b¡¢Lz ®hm¡ 

Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡−pÑ 

fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L 

A¡uz  A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ 

j−a¡ A¡¢j,  ¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm 

Cpm¡j, −p¡−qm l¡e¡ Hhw °buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ 

q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ ®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l 

q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L 
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¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ f−l 

e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l HLV¤ 

c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u ¢Qe−a 

f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll Lb¡j−a¡ 

A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 3¢V 

m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J 

HL¢V ¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n 

¢fLA¡−f E¢W−u ®cCz A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£, 

q¡¢hmc¡l h¡n¡l e¡−uL ®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 10/12Se ¢h ¢X A¡l 

pcpÉ m¡n …−m¡ d−l N¡s£−a E¢W−u  ®cCz A¡j¡−cl−L j¡N¢l−hl fl 

q¡¢hmc¡l h¡n¡l J e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ m¡C−e ¢e−u A¡−pz A¡¢j 

hÉ¡l¡L q−a q¡pf¡a¡−ml Hj A¡C l¦−jl ¢h¢ôw−ul 3u am¡u l¡¢œ k¡fe 

L¢lz a¡lfl 26/02/09 pL¡m 6V¡u m¡C−e ¢N−u AhÙÛ¡e Ll−a  b¡¢Lz 

¢hL¡m 3.00 V¡l ¢c−L j¡C−L ®O¡oe¡ ö¢e ¢fmM¡e¡l  3 ¢Lx ¢jV¡−ll j−dÉ 

®m¡L e¡ b¡L¡l SeÉz H ®O¡oe¡ ö−e ®hm¡ 3.30 ¢j¢e−Vl ¢c−L Ju¡m 

Vf¢L−u ®nJl¡ h¡S¡l  A¡j¡l g¥g¡−a¡ i¡C nÉ¡j−ml h¡p¡u k¡Cz I h¡p¡u 

b¡L¡ AhÙÛ¡u ¢V ¢i−a öe−a f¡C ®k, phL ¢h, ¢X, Bl pcpÉ−L ¢eLVaj 

hÉ¡V¡¢mu−e ®k¡Nc¡e Ll−a q−hz HC ®O¡oe¡ ö−e A¡¢j 1/3/09 a¡¢lM 

¢fmM¡e¡u ®k¡Nc¡−el SeÉ A¡p−m 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ia−l Y¤L¡uz 
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flha£Ñ−a A¡¢j  a¡¢l−M ¢fmM¡e¡ ®b−L ¢p, A¡C, ¢X, La«ÑL ®NËga¡l qCz 

HC A¡j¡l Sh¡eh¢¾cz” 

The confessional statement of co-accused Sepoy Toi 

Aung Marma (C.S.A.197) runs as under- 

“Avwg weMZ 13/7/08 Bs Zvwi‡L LvMovQwo †Rjvq BDR Gi wmcvnx 

c‡` †hvM`vb K‡i PÆMªvg evBZzj B¾Z †Uwbs mgvß K‡i 25/12/08 Bs 

Zvwi‡L wewUwU †UªW †Uªwbs Kivi Rb¨ BDR m`i `ßi wcjLvbvi 

nvmcvZv‡j cÖwk¶‡bi Rb¨ Avwm| 24/2/09 Bs Zvwi‡L Avwg MI iæ‡g 

wWDwU Kwi| 25/2/09 Bs Zvwi‡L BDR nvmcvZv‡ji ˆmwbK jvBb 

e¨viv‡K wbR nj N‡i _vKvi mgq Abygvb mv‡o 9 Uvi w`‡K `ievi n‡ji 

w`K n‡Z e¨vcK †Mvjv¸wji kã ïwb| f‡q Avgiv K‡qKRb ev_iæ‡gi 

cv‡k e‡m _vwK| H w`b weKvj 4.00 Uvi w`‡K nvwej`vi Aveyj evmvi 

Avgv‡`i njN‡i G‡m e‡j ÔÔ K‡qKRb Avgvi mv‡Z AvmÓ| Avgiv 

†Kv_vq hve I †Kb hve wR‡Ám Ki‡j †m D‡ËwRZ n‡q Avgv‡`i 

MvwjMvjvR K‡i ¸wj Kivq ûgwK †`q| Gici Avwg mn wmcvnx †iRvDj, 

†mv‡nj ivbv, iweDj, kvnRvjvj, ivwRe I kvnv`Z †nv‡mb nvwej`vi 

evmv‡ii mv‡_ `ievi n‡j hvB| ILv‡b n‡ji wfZ‡i 4 R‡bi jvk †`L‡Z 

cvB| bv‡qe my‡e`vi †Zvqve Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k jvk¸wj 

`ievi n‡ji mvg‡b ùvov‡bv 1Uv Uªv‡K Zz‡j †`B| Gici Avgiv cvwbi 
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cv‡¤úi ILv‡b wM‡q 3Rb †mbv Awdmv‡ii jvk †`L‡Z cvB| I jvk¸‡jv 

I †Zvqve I †gv³v‡ii wb‡ ©̀‡k GKUv wcK Avc f¨v‡b Zz‡j †`B| 

ciZx©‡Z Avgv‡`i cyKzo cv‡o wb‡q †M‡j ILv‡b 1 R‡bi jvk †`L‡Z 

cvB| H jvkUvI `ievi n‡ji mvg‡b _vKv UªvKUvq Zz‡j †`B| Gici 

nvwej`vi evkvi Avgv‡`i e¨viv‡Ki mvg‡b wb‡q Av‡m| ILvb †_‡K Avwg 

nvmcvZv‡ji †gwW‡Kj Iqv‡W©i D e−‡K P‡j hvB| 26/2/09 Bs ZvwiL 

ch©šÍ Ae ’̄vb Kwi| H w`b ỳcyi 2Uvi ci †gm wewìs Gi cvk w`‡q †`qvj 

UcwK‡q gwZwS‡j P‡j hvB| miKvix †Nvlbv ï‡b 1/3/09 Bs BDR `ßi 

wcjLvbvq Avwm| GB Avgvi e³e¨|” 

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/382/201/149/34 of the Penal Code 

and trial Court in consideration of the evidence on record found 

him guilty of the offence only under Section 201 of the Penal 

Code and sentenced him 7 (seven) years R.I. and a fine of Tk. 

30,000/- in default to suffer 1(one) year more. 

Mr. Islam further submits that the testimony of P.W.43 

does not bear any relevancy agaisnt the convict-appellant who 

is 80251 Seppoy Med. Asstt. Md. Shahjalal Sikder but he refers 
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the name of Shah Alam. P.W.423 refers the name of 80291 

Shahjahan Sikder but the convict-appellant is 80251 Shahjalal 

Sikder. His identifiection to the appellant not being proper it 

also bears no substance. Since P.W.423 could not identify the 

appellant properly he was not cross-examined on behalf of the 

appellant. P.W.369 is the confession recording Magistrate. 

From the confessional statement of the appellant it appears he 

was taken to Darbar hall under threat. Inspite of that he did not 

cause any act to disappear the evidence to screen the offencder. 

His confession is quite ex-culpatory in nature. P.W.369 the 

confession recording Magistrate admitted his cross-examination 

that the appellant was arrested on 01.07.2009 and placed before 

her for recording the statement on 11.07.2009. P.W.654, the 

investigation officer also admitted that the appellant was on 

remand for 14 days. The confessional statement of the appellant 

finds no corroboration by any other evidence. It is neither 

voluntary nor true and it can’t be taken into consideration as 

evidence.  

Mr. Islam also submits that the convict –appellant as it 

appears from the confessional statement exhibit 734 was 
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tendered aged merely 20 and his service tenure being short he 

had no reason to implicate himself to the offence as allaged.  

Mr. Islam further submits that prosecution cited referred 

the confessional statement of No. of co-accuseds. The 

confessional statement of co-accuseds having not been 

corroborated by any other evidence it lents no support in 

proving the charge allegedly brought against the appellant and 

thus does not stands to support his conviction ans sentence as 

well.  

Mr. Islam lastly submits that, in fact, no evidence 

transpires against the convict-appellant in support of the offence 

under Section 201 of the Penal Code and he was convicted and 

sentenced merely on surmise and conjecture and it calls for 

necessary interference.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that in fact 

both the P.Ws. 43 and 423 referred the name of the convict-

appellant in their testimony but it was wrongly recorded. The 

confession of the convict-appellant is inculpatory in nature. 

Mere taking the appellant on remand does not render the 
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confession involuntary. The confession recording Magistrate 

duly certified it as voluntary. It is an undeniable from the facts 

and circumstances of the case that the dead bodies were taken 

away from Darbar and concealed in mass-grave with the 

intention to cause disappearance of the evidence to screen the 

offenders in committing murder. The confessional statement 

being true and voluntary it can solely based for conviction and 

sentenced to the appellant. The confession of the co-accused 

finds corroboration  to the offence as alleged against him.  

The learned Deputy Attorney General also submits that 

the trial Court on proper appreciation of evidence on record 

found the appellant guilty of the offence under Section 201 of 

the Penal Code and sentenced him accordingly and it does not 

warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and the confessional statement of the 

convict-appellant and also the confessional statement of the co-

accused.  
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The identification of the convict-appellant by the P.Ws. 

43 and 423 does not appear proper. P.W. 43 refers him as Shah 

Alam but the convict-appellant is Med. Asstt. Md. Shahjalal 

Sikder. P.W. 423 refers the badge No. of convict-appellant as 

80291 but the badge No. of the appellant 80251. Their 

testimony thus does not bear any relevancy against the 

appellant. The confessional statement of the convict-appellant 

appears exculpatory. The confessional statements of the co-

accused find no corroboration by any witness. Neither the 

confession of the appellant nor those of theco-accused thus 

bears any evidentiary value.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.196 Sepoy/56796 Md. Abdul Matin.  
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Trial court charged the appellant under Sections 

302/201/149/34 and having found guilty of the offences under 

Section 201 of the Penal Code sentenced him imprisonment for 

7(seven) years with a fine of Tk.30,000/- in default S.I. for 

1(one) year in consideration of the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.47 Lt. col. Ismat Ara 

 P.W.78 Md. Azim Uddin Sheikh 

 P.W.220 Havilder Md. Motahar Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W.47 Lt. Col. Ismat Ara deposed that she joined in the 

BDR Hospital as gynecologist in March, 2008. On 25.02.2009 

Col. Salam asked her to remain in the hospital. While she was 

on duty in the hospital, she heard of firing. After a while a 

waiting-maid took her to a room and asked her to put off badge 
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and also making over a cotton Sharee asked her to change her 

uniform. At that time 10/12 BDR personnel entered into the 

hospital and asked the waiting-maid whether any officer were 

there in the hospital. When the waiting-maid replied in negative 

they threaten ‘Bu¡’ her life and they left. Thereafter the waiting-

maid hid her at different places and at one time took her in her 

residence covering her with ‘−h¡lM¡’. She remained there till 5.00 

P.M. on 26.02.2009. Later on, she came to hospital in O.T. and 

afterwards left Peelkhana through gate No.1 with her children 

brought by waiting-maid Kanika. She came to know from 

Media that BDR personnel killed 74 persons including 57 army 

officers and after killing the officers the dead bodies were kept 

in mortuary of the hospital and afterwards graved them together 

in the field of 13 Rifle Battalion. She went to see mortuary and 

graveyard. She found blood stain in the mortuary. She came to 

know that Naik Monoranjan, Naik Subader Torab Ali, Naik 

Subader Fazlul Karim, the appellant Sepoy Matin, Naik 

Wazed (hospital unit), Habilder Yousuf were involved in 

graving the dead bodies together. 
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In cross-examination on behalf of the appellant, she 

stated that she did not hear any occurrence through mike.  

 P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 

instance of disorder he came out from Darbar and came to his 

unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koth of 13 and 36 battalion. They 

took up arms by breaking koth and began to fire. Some of them 

were moving towards Darbar. Among them he could identify 

the appellant Sepoy Matin, Masum Ali, Nurul Islam, Mehedi 

Hasan, Jahangir Alom, Debadish, Sohel Mahmud, Lance Naik 

Raquib Uddin Khan, Sepoy Bazlul, Lance Naik Gausul Azam, 

Sepoy Ali Akbor, Mahfuj and Nurul Islam. He also came to see 

from Line to set fire to the vehicles and residences of army 

officers.  

 In cross-examination on behalf of the appellant, he stated 

that he came to Line at 10.10 A.M. His Line was on 3rd floor. 

He did not go to koth or magazine. He denied the suggestion 
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that he also moved with the rebellions. The BDR personnel 

were with uniform and helmet. He denied the suggestion that he 

could not identify the accused from the Line and that he 

deposed falsely.  

 P.W.220 Habilder. Motahar Hossain deposed that on 

25.02.2009 he was in Darbar. 65140 Sepoy Moyeen pointed 

arms on DG. DDG Bari and some others disarmed him. Then 

there happened disorder. Many of the BDR personnel were 

taking leave. At last he also came out and moved towards to his 

Unit. On his way to 13 Battalion he came to see 38557 Habilder 

Forhad Hossain, 49300 Naik Dalil, 56861 Sepoy Alauddin, 

58611 Sepoy Anisur, 43733 Habilder Kashem, the appellant 

56796 Sepoy Motin, 66822 Sepoy Masum Ali, 79156 Md. 

Mehedi Hasan and 77667 Sepoy Ferdous to run with arms. He 

also came to see some of them to make firing. Afterwards he 

went to his residence at outside Peelkhana.  

 In cross-examination on behalf of the appellant, he stated 

that he came to his Unit directly from Darbar. He denied the 

suggestion that he was moving around Unit area and that he did 

not see the appellant. He deposed before I.O. in his Unit on oral 
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information. He did not find any interest to depose on 

25.08.2009. I.O. recorded his statement and read over to him. 

He denied the suggestion that his statement was recorded 

earlier. His service age was 28 years. He knew two persons 

named Matin but did not know their badge number. He denied 

the suggestion that he deposed of Matin in the instance of 

others. He denied the suggestion that he had his implication to 

the offence and thereafter he left Peelkhana and that CID 

arrested him.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the appellant, he stated 

that P.W.220 did not depose when and where he saw the 

appellant. He recorded the statement of the appellant on 

25.08.2009. 77478 Matin was not sent up in C.S. Bullet was 

recovered from beneath the bed of Matin. Matin was taken on 

remand for 5 days. During his remand he was taken into 

hospital. The appellant sustained injury at his lower limb. He 

denied the suggestion that the confession of the appellant was 

obtained under coercion and that he implicated the appellant 

Matin wrongly.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of convict-appellant submits that the appellant was 

charged under Sections 302/201/149/34 of the Penal Code and 

trial Court in consideration of the evidence on record found him 

guilty of the offence only under Section 201 of the Penal Code 

and sentenced him 7 (seven) years R.I. and a fine of Tk. 

30,000/- in default to suffer 1(one) year more. 

Mr. Islam further submits that P.W.47 was in hospital. A 

nurse of the hospital took her in her residence in disguise and 

thereafter left Peelkhana through gate No.1 along with her 

children. Later on, she came to know otherwise that the 

appellant had involvement in causing disappearance of dead 

bodies by way of mass-graving. Her above evidence is no more 

but hearsay and it bears no substance in support of the charge 

under Section 201 of the Penal Code. Her identification to the 

appellant is also not proper. She did not refer the Battalion and 

badge No. of the appellant. The testimonies of P.Ws. 78 and 

220 also do not disclose any offence under Section 201 against 

the convict-appellant. P.W.78 simply claims to identify the 

appellant among BDR personnel who moved towards Darbar 



 

 

10452

after plundering arms from kote. P.W.220 also claims to see the 

appellant with arms and to run around on firing. P.W.78 merely 

refers the appellant as ‘Sepoy Matin’ without any  

Battalion and badge No. P.W.220 refers the appellant with his 

badge No. but in his cross-examination he admitted that he 

knew two Matin but did not know the badge No. of all. 

P.W.654 admits in his cross-examination that he did not sent up 

Matin bearing badge No.77478. The appellant was taken on 

remand for 5 days as admitted by P.W.654, but no confessional 

statement could be obtained from him.  

Mr. Islam,  in fine, submits that no substantive evidence 

appears against the convict-appellant to his charge under 

Section 201 of the Penal Code and trial Court having failed to 

appreciate the evidence on record erroneously found him guilty 

of the offence and sentenced him arbitrarily and it warrants due 

interference.   

 Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State, in fact, finds no leg to 

stand to support the impugned conviction and sentence to the 

appellant.  



 

 

10453

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

The testimony of P.W. 47 apparently appears hearsay in 

nature she deposed as under- ‘Avwg 1bs †MU w`‡q wewWAvi Gi evB‡i 

P‡j hvB| c‡i †Uwjwfk‡b I Media Gi gva¨‡g Rvwb nmwcUv‡j Ae ’̄vb Kv‡j 

wewWAvi m`m¨iv 57 Rb †mbv Kg©KZ©v‡`i mn 74 Rb‡K nZ¨v K‡i| nZ¨vi ci 

jvk nmwcUv‡j giPzqvix‡Z wb‡q hvq I 13 ivB‡d‡ji gv‡V MYKei †`q| Avwg 

giPzqvix I MbKei †`L‡Z hvB c‡i| giPzqvix‡Z i‡³i `vM wQj Rvb‡Z cvwi 

bv‡qK my‡e`vi gbiÄb bv‡qK my‡e`vi †Zvive Avjx, bv‡qK my‡e`vi dRjyj 

Kwig, wmcvnx gwZb, bv‡qK Iqv‡R` (nvmcvZvj BDwbU) nvwej`vi BDmye Giv 

Mb Kei †`Iqvi m‡½ RwoZ wQ‡jb|’ P.Ws. 78 and 220 did not 

disclose any complicity of the convict-appellant to his alleged 

under section 201. P.W. 78 claims to see him to move towards 

Darbar with other. P.W. 220 also saw him to run about and to 

move towards Darbar and fire along with others.  

In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   
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The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

C.S. Accused No.112 Sepoy/73138 Md. Alauddin.  

Trial court charged the appellant under Sections 

302/382/342/149/114/34 and having found guilty of the 

offences under Sections 148/382 of the Penal Code sentenced 

him imprisonment for 3(three) years with a fine of Tk.5000/- in 

default S.I. for 6(six) months and 10(ten) years with a fine of 

Tk.50,000/- in default S.I. for 2(two) years in consideration of 

the evidence of the following witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.499 Md. Anisur Rahman  

 P.W.599 Md. Salah Uddin, Pachok and 

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the co-

accused –  

Naik Subader Md. Tuhrab Hossain Khan (C.S.A.181) 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the appellant 

did not appear in the F.I.R.   

P.W. 499 Md. Anisur Rahman deposed that on 02.03.2009 

some blood stained  earth, blood stained carpet, two jeeps along 

with some other articles in total 47 items were seized in his 

presence. He identified exhibit 898 and his signature exhibit 

898(1). On 04.03.2009 six items were seized from the residence 

of DDG. He identified the seizure list 899 and his signature 

exhibit 899 (1). On 08.03.2009 16 items were seized. He 

identified the seizure list exhibit 900 and his signature exhibit 

900 (1). On 07.03.2009 a vehicle was seized, exhibit 901 and his 

signature exhibit 901(1). On 05.03.2009 seven items were 

seized, exhibit 902 and his signature exhibit 902(1). On 

05.03.2009 a window screen and broken glass were seized vide 

exhibit 903 and his signature exhibit 903(1). Seized alamats are 

available in the Court. 

No cross-examination was made on behalf of the 

appellant.  

P.W.599 Md. Salah Uddin deposed that on 18.04.2009 at 

about 14.45 police seized 10 articles including 279 bullets. He 
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identified the seizure list and his signature therein, exhibit 1007, 

1007/2. 

No cross-examination was made on behalf of the 

appellant.  

P.W.654 is the investigation officer, a formal witness. 

He was declined to cross-examination on behalf of the 

appellant.  

The confessional statement of co-accused Naik Subader 

Md. Tuhrab Hossain Khan (C.S. A.181)  runs as under- 

“24/02/09 a¡¢l®M j¡ee£u fÐd¡ej¿»£l Ef¢ÙÛ¢a−a ¢fmM¡e¡u ®k fÉ¡−lX 

qu a¡−a A¡¢j cnÑL ¢qp¡−h ¢Rm¡jz fÉ¡−lX ®no qJu¡l fl A¡¢j A¡j¡l 

CE¢e−V q¡pf¡a¡−m Hm¡L¡u Q−m k¡Cz I¢ce påÉ¡ p¡−s p¡aV¡u q¡¢Sl¡u 

®l¡m ®L¡m quz ®pM¡−e f−ll ¢c−el LjÑp§Q£ ®n¡e¡uz f−ll ¢ce clh¡l 

q−m ®L ®L b¡L−h a¡−cl e¡j f−s ®n¡e¡u q¡¢hmc¡l ®p¢mj p−l¡u¡lz ®pC 

a¡¢mL¡u A¡j¡l e¡j ¢Rmz −p Ae¤k¡u£ 25/02/2009 a¡¢lM pL¡m 7.30 

V¡u A¡¢j clh¡l q−ml p¡j−e ®Nm¡jz ®pM¡−e duty la RP  hmm clh¡l 

Hl pju ¢f¢R−u ®N−Rz A¡d¡ O¾V¡ A−fr¡ L−l 8.00 V¡l pju clh¡l 

q−ml c¢re f¡n ¢c−u q−m Y¤¢Lz ¢ed¡Ñ¢la ÙÛ¡−e clh¡l q−ml c¢rZ f¢ÕQj 

f¡−n h¢pz 9.00V¡l pju DG j−q¡cu A¡p−m clh¡l öl¦ quz DG 

j−q¡cu L¥nm ¢h¢eju ®n−o X¡mi¡a LjÑp§Q£ fÐp‰ A¡−p ®p fÐp−‰ DG 
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j−q¡cu h−me HC LjÑp§Q£l Ah¢nø A¡u BDR Hl LmÉ¡−Z MlQ q−hz HC 

Lb¡ hm¡l flfl DG  j−q¡c−ul ®ØV−Sl  ®fRZ ¢cL ®b−L −qC në 

öe−a f¡Cz p¡j−e X¡−e h¡−j ®m¡L Se c¡¢s−u k¡uz 10/15 ®p−Lä fl 

Ešl f¢ÕQj ®L¡e ®b−L …¢ml BJu¡S B−pz clh¡l q−m aMe ¢hnª́ Mm 

f¢l¢ÙÛ¢al pª¢ø quz clS¡, S¡e¡m¡ NÔ¡p ®i−‰ ®m¡LSe ®hl q−u k¡¢µRmz 

A¡¢jJ i¡‰¡ S¡e¡m ¢c−u ®hl q−u A¡¢p  Hhw c¢re f¡−nl l¡Ù¹¡u ¢LR¤re 

A−fr¡ L−l ®c±−s q¡pf¡a¡−m Hm¡L¡u A¡¢pz fÐn¡p¢eL ih−e k¡Cz 

®pM¡e ®b−L q¡pf¡a¡−ml ICU-2 −a k¡Cz ®pM¡−e X¡x A¡jS¡c p¡−qh−L 

ö−u b¡L−a ®c¢Mz ¢a¢e Cn¡l¡ L−l Bj¡−L X¡−Le Hhw h−me a¡l Ù»£l 

…−m ®m−N−R Operation theater  H A¡−Rz A¡j¡−L Mhl H−e ¢c−a 

h−m z Ot ®a k¡Ju¡l fl L−ZÑm pcl¦m p¡−qh J L−ZÑm a¡ei£l p¡−qh−L 

®cM−a f¡Cz ®pM¡−e Mlh f¡C A¡jS¡c p¡−h−ql Ù»£l ¢Q¢Lvp¡ Qm−Rz A¡¢j 

J¢V−a c¡¢s−u b¡L¡ AhÙÛ¡u L−eÑm Cu¡p¢je, ®jSl l¦Lp¡e¡, ®jSl 

g¡lS¡e¡ J HLSe f¤l¦o X¡š²¡l−L  lift ®b−L ®e−j Ot ®a   Y¥L−a  

®c¢Mz  A¡¢j ®pM¡e −b−L ®e−j k¡Ju¡l f−b ¢pf¡q£ A¡m¡E¢Ÿe A¡j¡−L 

AÙ» a¡L L−l N¡m¡N¡m¡S Ll−a b¡−Lz A¡¢j ICU-2 ®a k¡C pwh¡c 

¢c−az A¡¢j A¡h¡l Ot l p¡j−e H−p HLV¡ OT l N¡Ee f¢l Hhw Hj 

A¡C l¦j Hl ¢c−L k¡Ju¡l f−b A¡m¡E¢Ÿe A¡j¡−L A¡h¡−l¡ A¡VL¡u Hhw  

A¡j¡−L d−l ¢e−u Pickup  N¡¢s−a hp¡−m¡z N¡¢sl p¡−b q¡¢hmc¡l 

ýj¡u§e ¢Rmz ®p aMe h−m A¡−l¡ ®m¡L m¡N−hz A¡m¡E¢Ÿe aMe A¡h¡l 
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e¡−uL p¤−hc¡l j−e¡”e−L d−l ¢e−u A¡−pz A¡j¡−cl−L ¢e−u 5ew ®NV J 

clh¡l q−ml j¡−Tl S¡uN¡u e¡¢j−u ¢c−u h−m f−s b¡L¡ m¡n…−m¡ N¡¢s−a 

XW¡−az JM¡−e 3Ve£ VÊ¡L ®cM−a f¡Cz JM¡−e aMe e¡−uL p¤−hc¡l 

®j¢XLÉ¡m pqL¡l£ J¢mEl lqj¡e A¡−pz ®p H−p A¡m¡E¢Ÿe J ýj¡u§e−L 

h−m HC h¤−s¡−cl−L ®Le H−e−R, Hl¡ ¢L m¡n EW¡−a f¡l−hz q¡¢hmc¡l 

ýj¡u¤e aMe AÙ»d¡l£ ¢LR¤ °p¢eL−L ®X−L A¡em Hhw a¡−cl−L m¡n 

EW¡−a hmmz A¡m¡E¢Ÿe A¡j¡−L  5ew ®N−V ¢e−u k¡u ®V¢m−g¡e Ll¡−e¡l 

SeÉz A¡¢j  MI l¦−j ®V¢m−g¡e Ll−m q¡¢hmc¡l q¡−nj p−l¡u¡l ®V¢m−g¡e 

dl−m A¡¢j a¡−L m¡n EW¡−e¡l SeÉ ®m¡L f¡W¡−a h¢mz aMe ®hm¡ 2V¡ 

h¡−Sz ¢g−l H−p −c¢M VÊ¡−L 3V¡ m¡n JW¡−e¡ q−u−Rz q−ml p¡j−e DG J  

DDG  j−q¡cu Hl m¡n f−s b¡L−a ®c¢Mz I c¤CV¡ m¡nJ a¡l¡ JW¡uz 

A¡¢j A¡h¡l ®V¢m−g¡e L¢lz 3.00V¡l pju q¡pf¡a¡m ®b−L q¡¢hmc¡l 

A¡h¤m h¡n¡l 2Se °p¢eL pq A¡−pz clh¡l q−ml j−dÉJ A−eL m¡n ¢Rmz 

A¡¢j A¡h¡l ®g¡e Ll−m e¡−uL ®j¡š²¡l ®g¡e d−lz a¡−L A¡¢j A¡−l¡ ®m¡L 

f¡W¡−L h¢mz ®j¡š²¡l 4V¡l ¢c−L e¡−uL A¡p¡cpq 4/5 Se °p¢eL ¢e−u 

A¡−pz HC ph °p¢eL ¢c−u a¡l¡ VÊ¡−L m¡n JW¡−m¡z fÐ¡u 37-¢V m¡n  2 

VÊ¡−L  JW¡−e¡ q−m¡z m¡n JW¡−e¡ ®no q−a fÐ¡u 5V¡ ®h−S k¡uz A¡j¡−cl−L 

ýj¡u¤e aMe Ešl f¡−nl f¡¢el VÉ¡w−Ll p¡−bl gy¡L¡ O−l ®k−a h−mz 

®pM¡−e ¢N−u −c¢M 3V¡ m¡nz påÉ¡l ¢c−L q¡¢hmc¡l ýj¡u¤e Pickup N¡¢s 

¢e−u A¡p−m A¡j¡l ®m¡LSe m¡n E¢W−u ®cuz j−e¡l”−L A¡l ®cM−a f¡C 
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e¡Cz A¡¢j ®pM¡e ®b−L hÉ¡l¡−L k¡Cz ®pM¡e ®b−L A¡¢j fÐp¡n¢eL ih−el 

®VÊ¢ew ú¥−m k¡Cz Il¡−a A¡l ®hl qC e¡Cz fl¢ce ®i¡−l ®hl q−u hÉ¡l¡−L 

k¡C e¡Ù¹¡ ®M−az c¤f¤−l °p¢eL ®j−p M¡h¡l ®M−u ®gl¡l f−b p¤−hc¡l 

q¡¢hh¤l lqj¡e, e¡−uL p¤−hc¡l n¡jp¤m A¡mj J q¡¢hmc¡l q¡−pj p−l¡u¡l 

Hl p¡−b ®cM¡ quz q¡−pj p−l¡u¡l hmm 25 a¡¢l−M l¡−a a¡l L¡−R 

HLSe ¢Øf¢lV Q¡C−a H−p¢Rmz A¡¢j e¡j S¡e−a Q¡C−m ®p e¡j e¡ h−m 

X¡e ¢c−L Q−m k¡uz A¡jl¡ p¡j−el ¢c−L q¡V−a b¡¢Lz Ešl ¢c−Ll EME 

ihe ®b−L aMe hÐ¡n g¡u¡l öl¦ q−m A¡jl¡ l¡Ù¹¡l Jfl ö−u b¡¢Lz A¡d¡ 

O¾V¡ A−fr¡ Ll¡l fl A¡jl¡ ®k k¡l ¢c−L Q−m k¡Cz 2.30 V¡l ¢c−L A¡¢j 

®S¢pJ ®j−p k¡C Hhw A¡j¡l ¢LR¤ L¡fs ®Q¡fs ¢e−k H−p duty ®S¢pJ 

l¦−j Ef¢ÙÛa qCz A¡¢j aMe CE¢egjÑ hcm L−l rest ¢e−a b¡¢Lz 4V¡l 

f−l ®cM−a f¡C ®m¡LSe M¤h R¤−V¡R¤¢V Ll−R Hhw ®k ®k i¡−h f¡l−R 

¢fmM¡e¡ ®b−L ®h¢l−u k¡−µRz A¡¢j J aMe q¡pf¡a¡−ml f§hÑ ¢c−Ll ®cu¡m 

Vf−L ®hl q−u k¡Cz I pju A¡j¡l ®R−m ¢h¢XA¡l Hl ¢pf¡q£ nl£g 

A¡q−jc−L ®g¡e ®cCz nl£g A¡j¡−L h−m ®pJ ®h¢l−u k¡−µR z q¡S¡l£h¡N 

h¡S¡l Hl f¢ÕQj ¢c−L ¢N−u 2 Se HLp¡−b qCz ®pM¡−e ®b−L  A¡p¡c 

®NV k¡Cz A¡p¡c ®NV ®b−L k¡œ¡h¡¢s J ®pM¡e ®b−L ®Xjl¡u A¡j¡l ®R−ml 

Q¡Q¡ nÄöl Hl h¡p¡u E¢Wz ®pM¡−e 28 a¡¢lM fkÑ¿¹ ®b−L h¡¢s−a lJu¡e¡ 

qCz ®l¢XJ/ ®V¢m¢in−e ®O¡oe¡ ö−e 01 a¡¢l−M ¢fmM¡e¡l 4ew ®N−V A¡¢p 

Hhw 3 a¡¢l−M ®ia−l Y¤¢Lz” 
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Mr. Md. Sanwar Hossain, the learned Advocate 

appearing on behalf of the appellant submits that both the P.Ws 

499 and 599 are, in fact, seizure witnesses to seizure list 

exhibits 898-902. From their evidence it does not show that any 

incriminating materials was recovered from the convict-

appellant. Their testimony thus appears irrelevant against the 

appellant and as such they were declined to cross examine on 

behalf of the appellant.  

Mr. Md. Sanowar Hossain further submits that no 

evidence appears in support of the charge under Sections 148 

and 382 of the Penal Code against the appellant. His confession 

appears exculpatory and it does not relate to any offence he was 

found guilty and more so, it finds no corroboration by any 

witness. In fact, it is a case of no evidence. Trial Court having 

failed to weigh and assess the evidence erroneously found him 

guilty and sentenced him arbitrarily. The impugned order of 

conviction and sentence to the appellant thus warrants 

necessary interference.   

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that, in fact, 
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P.Ws. 499 and 599 are the seizure witnesses as to recovery of 

some articles vide exhibits 898, 899 and 900 but admittedly it 

does not appear that any incriminating materials was recovered 

from the possession of the convict-appellant.  

The learned Deputy Attorney General further submits 

that although there was no reference of the charge under section 

148/382 but it was duly referred in the language in framing of 

the charge against the appellant and the convict-appellant has 

not been prejudiced in any way. Nevertheless, he finds no leg to 

stand in support of the impugned order of conviction and 

sentence to the appellant. 

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the co-accused.  

Both the P.Ws. 499 and 599 are seizure witnesses. From 

their evidence it does not appear that any incriminating 

substance was recovered from the possession of the appellant. 

The confession of the co-accused finds no corroboration by any 

evidence and it does not bear any evidentiary value.  
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In fact, it is a case of no evidence. Trial court having 

failed to weigh and assess the evidence sentenced him 

arbitrarily. The impugned order of conviction and sentence 

warrants interference.   

The Criminal Appeal filed on behalf of the 

convict/appellant is allowed. The impugned conviction and 

sentenced to the appellant is hereby set aside.  

 

 

 

 

 

Govt. Crl. Appeal No.03 of 2014 is allowed in part in 

respect of accused-respondents as mentioned hereunder. 

They are convicted under Sections 302/149/34 of the Penal 

Code and sentenced to suffer rigorous imprisonment for life 

and a fine of Tk.20,000/- in default, to suffer, S.I. for 2(two) 

years.  

C.S. Accused No.22 Sepoy/62202 Md. Jashim Uddin. 
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Trial court charged the accused-respondent under 

Sections 120B/302/201/149/109/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Sepoy Rafiqul Islam (C.S.19).  

P.W.1 Novojoty Khisha, informant, 

 P.W.51 Naib Subeder Md. Rafiuzzaman 

 P.W.72 Major Farjana Kalam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.51 Md. Rafiquzzaman deposed that he attended 

Darbar on 25.02.2009 at 09.00 A.M. At about 9.25 a soldier 

moved towards D.G. with arms and thus there happened 

disorder. The soldiers began to leave Darbar. Coming out from 
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Darbar he came to see Lt. Col. Sams to talk with some J.C.Os. 

He left the place and moved towards J.C.O’s mess. On the way 

to the south of parade ground, beside the road he saw Sepoy 

Mazahar, the accused-respondent Sepoy Jashim, 

Hasanuzaman, Naik Emdad, Sepoy Salim and Sepoy Harun 

Islam of 44 Battalion with arms, agitated moods and moving 

towards Darbar on firing.  

 In cross-examination on behalf of the accused-

respondent, he stated that he also stood up in Darbar. He 

deposed in mutiny case. He denied the suggestion that he did 

not refer the name of the accused-respondent in mutiny case. 

Col. Sams came out before him. He did not depose before the 

I.O. the name of J.C.Os. J.C.Os. were on discussion. For firing 

he could not reach to Col. Sams and also could not contact with 

him. On 25.02.2009 he was in JCO’s mess. None was there 

with him who was familiar.  He did not see any soldier on that 

night. Gate No.5 was near to parade ground. He had no talk 

with anyone in the mess. He became afraid at the time of 

coming out from Darbar. He denied the suggestion that the 

rebellions went to hospital and that before seeing anything he 
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left Peekhana. He denied the suggestion that he himself was a 

rebellion and that he did not see anyone to make firing beside 

parade ground. He did not know where the accused-respondent 

went away.  

P.W.72 Major Farjana Kalam deposed that she attended 

Darber on 25.02.2009 at 8.30 A.M. Darber started at 9.00 A.M. 

While D.G. was delivering his speech at about 9.20/9.30 A.M.  

a Sepoy with arms came up on the stage and pointed arms on 

D.G. Officers detained him. At once there raised a hue and cry 

and every one tried to come out through windows and doors. 

She along with Lt. Col. Lutfor Rahman, Lt. Col. Rabi Rahman, 

Lt. Col. Yeasmin, Maj. Rokshona took shelter together under 

the shade of screen. On the other side of screen D.G., D.D.G. 

D.O.G and some others took shelter. At the direction of the 

rebellions they came out from the shade of screen. As soon as 

they came down from the stage a group of rebellions caught 

hold them and hastened them away outside Darber. The 

rebellions fired on Lt. Col. Kaiser and assaulted Col. Lutfor 

Rahman. Afterwards they picked her up along with Maj. 

Rokshana in a Pick up and took them to hospital. They came to 
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O.T. She identified Obaidul, Sepoy Hasib, the accused-

respondent Jashim, Ibrahim and Rafiqul who appeared in the 

hospital with arms and supervising the treatment of others.  

 No cross-examination was made on behalf of the 

accused-respondent. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-respondent 

he  denied the suggestion that none of the witnesses deposed 

against the accused-respondent and that he made the 

investigation perfunctorily.  

The confession of the co-accused Sepoy Rafiqul 

Islam(C.S.A.19) runs as under- 

“Avwg 2006 mv‡ji Rvbyqvixi 4 Zvwi‡L XvKvi wcjLvbvq R‡qb Kwi| 

Avgv‡`i e¨vUvwjq‡bi e¨viv‡K Avwg _vKZvg| weMZ 24/02/09 ZvwiL 

cÖavbgš¿xi wWDwU Kwi| Avwg ivB‡djm cvewjK ¯‹yj GÛ K‡j‡Ri 

Aa¨vwcKv kvnxbv cvifx‡bi †`vZjv evmvi Qv‡` wbivcËvi wWDwU Kwi| 

AvbygvwbK 11 (‡Qov) 12.00 Uv ch©š— wWDwU Kwi| 1.00 Uvi mgq eo 

Lvbv LvB| Gici 2.30 Uv n‡Z 5.00 Uv ch©š— †g‡m IqvwK©s wWDwU 

Kwi| nvwej`vi Kvgvj DwÏb †ivj Kj †bq| ciw`b 25/02/09 ZvwiL 

`ievi| mKvj 7.00 Uvi mgq euvwk gvi‡e| ZLbB Avgv‡`i‡K dj Bb 

nB‡Z n‡e| 25 ZvwiL mKv‡j euvwk gvivi mv‡_ mv‡_ Avwg bx‡P †b‡g 

†Kv¤úvbx IqvBR dj Bb nB| `iev‡ii w`‡K gv‡P©i mgq mevB hLb 
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ùvovq ZLb wmcvnx †mwjg Avgvi Avi wmcvnx Rwm‡gi wbKU G‡m e‡j 

†Zv‡`i `iev‡i hvIqv jvM‡ebv, †Zviv _vK| Av‡k cv‡k _vwKm| Avwg 

ZLb †Kw›U‡b wMqv 20 UvKvi †d¬w·‡jvW Kwi| wmcvnx Rmxg m`‡ii 

mvg‡b `vov‡bv wQj| Gici Avwg †Kw›Ub, Awd‡mi  Av‡k cv‡k wQjvg| 

AvbygvwbK 8.00 Uvi w`‡K wmcvnx †mwjg m`i †g‡mi w`‡K Avm‡Z 

_v‡K| c‡_ Avgv‡K Ges wmcvnx Rwmg‡K †`‡L m`i †g‡m Avm‡Z e‡j| 

ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q wc‡Q m`i †g‡m hvB| Gici wmcvnx 

†iRvDj (Avi wc †iRv), wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gBb 

mn A‡bK wmcvnx Av‡m| msL¨vq 20/25 Rb n‡e| Gici wmcvnx †mwjg 

Ges wmcvnx †iRvDj e‡j AvR `iev‡i me Avwg© Awdmvi Dcw ’̄Z 

_vK‡e, Awdmvi‡`i wRw¤§ K‡i Avgv‡`i `vex `vIqv Av`vq Kiv hv‡e| 

Zvici †mwjg Avi †iRvDj Avgv‡`i‡K ỳBUv MÖ“‡c fvM K‡i Ges e‡j 

GK MÖ“c †Kv‡Z hv‡e Ges Av‡iK MÖ“c g¨vMvwR‡b hv‡e Ges A ¿̄ I 

†Mvjvevi“` wb‡q `ievi n‡j hv‡e| wmcvnx †mwj‡gi mv‡_ wmcvnx 

KvRj, wmcvnx gCb AviI Ab¨ e¨vUvwjq‡bi 5/7 Rb †Kv‡Z hvq A ¿̄ 

Avbvi Rb¨| wmcvnx †iRvD‡ji mv‡_ wmcvnx AvjZvd, wmcvnx Rwmg mn 

AviI 5/7 Rb g¨vMwR‡b hvq ¸wj evi“` Avbvi Rb¨| Avwg ZLb m`i 

†g‡mi mvg‡b `vov‡bv _vwK| Gi 8/9 wgwbU ci wmcvnx †mwjg, wmcvnx 

gCb, wmcvnx KvRj A ¿̄ wb‡q `ievi n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx 

†iRvDj, wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 4/5 Rb ¸wji 

Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji w`‡K hvq| Avwg ZLb †Kv‡Z wM‡q 

GKwU Gm. Gg. wR †bB Ges iv¯—vi Dci †_‡K ¸wj ‡bB| Av‡M hviv 

¸wj wb‡Q Zviv †bIqvi mgq A‡bK ¸wji c¨v‡KU iv¯—vq c‡o hvq| 

Avwg A ¿̄ wb‡q `ievi n‡ji w`‡K hvB| `ievi n‡ji cwðg cv‡k¦© wkgy 

Mv‡Qi wb‡P ùvovB| ILv‡b Av‡M †_‡K †mwjg ùvov‡bv wQj| †Mvj cvwbi 

PZ¡‡ii cvk †_‡K wmcvnx KvRj I wmcvnx †iRvDj `ievi n‡ji w`‡K 
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¸wj KiZv‡Q| †mwjg Avgv‡K e‡j wW. G. wW bvwmi m¨vi KB? Avwg ewj 

Rvwb bv| ZLb †mwjg e‡j, Pj wfZ‡i wMqv †`wL| Avwg ewj, hvebv| 

ZLb †mwjg Avgv‡K e‡j, bv Pj| Zvici Avwg Avi †mwjg `ievi n‡ji 

wfZ‡i XywK| †`wL me †Pqvi G‡jvcv_vwi †djv‡bv| †Kvb gvbyl †`Lv hvq 

bv| Avgv‡K wW. G. wW m¨vi †Kv_vq †`L‡Z e‡j †mwjg| Avwg `ievi 

n‡ji †÷‡Ri mvg‡b hvB| †`wL †÷‡Ri cv‡ki †`qv‡j wW. G. wW bvwmi 

m¨vi †njvb w`qv e‡m Av‡Q| Avwg Ibv‡i nvZ a‡i UvBbv wbqv Avwm| 

Ibvi †`Lv‡`wL ‡m›U«vj Gm. Gg. †KI Iqv‡ji Avovj n‡Z ‡ei n‡q 

Av‡m| `iev‡ii gvSvgvwS ùvwo‡q wmcvnx †mwjg n¨vÛgvBK w`‡q †h 

mg¯— Awdmvi †÷‡Ri †cQ‡b c ©̀vi Avov‡j, ivbœvN‡i, Uq‡j‡U jywK‡q 

Av‡Q- Zv‡`i‡K †ei n‡q Avm‡Z e‡j| ZLb `ievi n‡j wmcvnx 

†iRvDj, wmcvnx KvRj, wmcvnx AvjZvd, wmcvnx gCb Xy‡K| Zv‡`i 

mevi nv‡Z A ¿̄ wQj| †mwjg K‡qK evi gvB‡K ejvi ci ‡Kn †ei nq 

bvB| ZLb †mwjg MvwjMvjvR K‡i Awdmvi‡`i‡K †ei n‡q Avm‡Z  

e‡j| e‡j, ÔÔevb‡Pv‡Ziv, gv`vi †Pv‡`iv †eiv n‡q Avq, bv nq ¸wj 

KieÕÕ| Gici ỳB GKRb ỳB GKRb K‡i †ei n‡q Av‡m| Avwg ZLb 

`ievi n‡ji gvSvgvwS‡Z Avwm| Gici G‡K G‡K c ©̀vi Avovj, ivbœvNi 

Ges Uq‡jU n‡Z 8/10 Rb Awdmvi †ei n‡q Av‡m| wW wR m¨vi c ©̀vi 

Avovj †_‡K †ei n‡Z †`wL| Awdmviiv †ei nevi ci wmcvnx †mwjg 

gvB‡K e‡j, GZw`b †Zviv Avgv‡`i wm‡½j jvB‡b dj Bb KivBQm GLb 

†Zviv mevB wm‡½j jvB‡b dj Bb n| Awdmviiv jvBb a‡i ùvovq, ZLb 

mevi mvg‡b wQj wW wR| GKRb Awdmvi e‡j D‡V, ÔÔ‡Zvgv‡`i wK 

mgm¨v, `vex `vIqv Avgv‡`i e‡jv, †Zvgv‡`i `vex `vIqv c~ib Kie, 

Avgv‡`i‡K †g‡ivbvÕÕ| ZLb wmcvnx KvRj e‡j, GZw`b gvbv nq bvB, 

GLb Avi wK gvbv n‡e| Gici me Awdmvi‡`i‡K jvBb K‡i cwðg 

†MB‡Ui w`‡K †bIqv nq| Avwg Awdmvi‡`i †cQ‡b _vwK| mv‡_ wW. G. 
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wW bv‡mi wQj| Awdmviiv †MB‡Ui gy‡L †cuvQ‡j †MB‡Ui KvQ †_‡K 

wmcvnx gywnZ me© cÖ_g ¸wj K‡i| mv‡_ mv‡_ wW wR m¨vi c‡o hvq| 

Gici Avwg, wmcvnx †iRvDj, wmcvnx gCb, wmcvnx AvjZvd, 

G‡jvcv_vwi ¸wj Ki‡Z _vwK| †cQb n‡Z Avwg ¸wj Kwi| Avgvi ¸wj‡K 

jvB‡bi †cQ‡bi †gRi i¨vs‡Ki ỳBRb Awdmvi gviv hvq| Gici Avgiv 

mevB †cÖq‡bU w`‡q ¸wZ‡q, jvw_ †g‡i †`wL †h †Kn RxweZ Av‡Q wK bv| 

Avgiv wbwðZ nB †Kn RxweZ bvB| wmcvnx †mwjg Avgv‡K wW. G. wW 

bvwmi m¨vi‡K wbqv P‡j †h‡Z e‡j| 

 

Abygvb 1.00/ Uvi ci Avwg wW. G. wW bvwmi m¨vi‡K wb‡q 4_© d¨vwgwj 

†KvqvU©vi-G eveywP© mvB ỳ‡ii evmvq hvB| evmvq wU.wf †`wL| wW. G. wW 

m¨vi †gvevBj eÜ iv‡L| wZwb Avgvi ‡gvevBj n‡Z Zvi ¿̄xi mv‡_ K_v 

e‡jb| †Q‡j †g‡q‡`i †LuvR Lei †bq| 

 

Abygvb 11.30 w`‡K wmcvnx †mwjg Avgv‡K †dvb K‡i Rvbvq †h Zvi 

Mv‡q ¸wj †j‡M‡Q Ges wKQy bv¯—v Avi †gvevBj PvR©vi Zv‡K nvmcvZv‡j 

†cŠ‡Q w`‡Z e‡j| †mwj‡gi evmv n‡Z Avwg †gvevBj PvR©vi I bv¯—vi 

Avbvi Rb¨ Zvi evmvq hvB| evmv n‡Z G¸‡jv wb‡q nvmcvZv‡j hvB| 

wMqv †`wL †mwjg nvmcvZv‡ji eviv›`vi ï‡q Av‡Q| m¨vjvBb jvMv‡bv| 

†mwjg Rvbvq Zvi cvQvq Avi nv‡Z ¸wj †j‡M‡Q| e‡j `ievi n‡ji 

†fZi n‡Z ¸wj †j‡M‡Q| nvmcvZvj n‡Z 12.30 Uvi w`‡K Avwg eveywP©i 

evmvq P‡j Avwm| weKvj Abygvb 3.30/4.00 Uvi w`‡K wmcvnx †mwjg 

G‡m wW. G. wW bvwmi m¨vi‡K wb‡q hvq| e‡j, Zviv 14 m`‡m¨i cÖwZwbwa 

`‡j cÖavbgš¿xi mv‡_ †`Lv Ki‡Z hv‡e| weKvj 4.30 Uvi w`‡K Avwg 

Awdmvm© †KvqvU©vi Gi w`‡K hvB| bZyb wewìs‡qi w`‡K hvB| K‡qKUv 

†cvov Mvox †`wL| Aí Aí †auvqv DV‡Z‡Q| HLv‡b Avgvi wZbRb we. wW. 
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Av‡ii mv‡_ †`Lv nq| Zv‡`i nv‡Z A ¿̄ wQj| Zv‡`i g‡a¨ †_‡K GKRb 

Rvb‡Z Pvq Avwg †Kvb e¨vUvwjq‡bi| Avwg Avgvi e¨vUvwjqb bv¤¦vi ewj| 

Zvici GKmv‡_ Awdmvi‡`i GKUv wewìs-G hvB| cÖ_g GKUv evmvq 

hvB| GKRb Mf©eZx© gwnjv †`wL| `iRv eÜ wQj| Kov bvo‡j `iRv 

†Lv‡j| Av‡iKUv evmvq hvB| `iRv †Lvjv wQj| GKRb eq¯‹ gwnjv‡K 

†KviAvb co‡Z †`wL| †`vZjvi GK evmvq wM‡q Iiv 2000 UvKv cvq| 

 

Gici Avwg eveywP© mvB ỳ‡ji evmvq Avwm| mÜ¨vi mgq †g‡m wM‡q fvZ 

‡L‡q Avwm| mvivivZ Ii evmvq _vwK| ciw`b ỳcyi ỳBUv ch©š— Zvi 

evmvq _vwK| Zvici Avgv‡`i jvB‡bi mvg‡b G‡m Avwg Avgvi A ¿̄ 

†Mvjvevi“` Rgv †`B| Gici A ¿̄ †Kv‡Z wb‡q ivLvi Rb¨ 3.30/4.00 

ch©š— IqvwK©s wWDwU Kwi| ILvb n‡Z jvB‡b Avwm| Zvici †Mvjv¸wji 

kã ïwb| Avwg ZLb †`ŠovBqv mvB ỳ‡ii evmvq Avwm| †`wL †m Kvco 

†Pvco ‡MvQvBqv †iwW n‡”Q| ZLb Avwg Avgvi BDwbdg© Ly‡j Zvi GKUv 

jyw½ Avi GKUv Rv¤úvi c‡i †WBix dv‡g©i †`Iqvj UcKvBqv P‡j hvB| 

iv‡Z Kvgiv½xiP‡i mvB ỳ‡ii GK AvZ¥x‡qi evmvq _vwK| c‡i 01 ZvwiL 

miKvix †Nvlbv cvBqv wcjLvbvq Avwm| GB Avgvi Revbe›`x| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.51 and 72 are eye 

witnesses to the occurrence. P.W. 51 identified the accused-

respondent with his battalion No.44 and saw him with arms and 

to move towards Darbar on firing. P.W.72 attended Darbar and 
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during occurrence the rebellions took her to BDR hospital and 

while she was providing treatment to the injured persons she 

identified the accused-respondent with arms along with other 

rebellions in O.T. Both the witnesses were throughly cross-

examined on behalf of the accused -respondent but their 

testimonies could not be assailed or embellished in any way. 

The confession of co-accused Rafiqul Islam finds corroboration 

by the evidence of both the P.Ws.51 and 72 and in view of 

Section 30 of the Evidence Act it bears substance as evidence 

against the accused-respondent. 

 The learned Deputy Attorney General further submits 

that the evidence of P.Ws.51 and 72 together with confessional 

statement of co-accused appears credible, reliable, trustworthy 

and sufficient to prove the charges against the accused-

respondent. It is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object of the rebellions he took up arms by plundering kote and 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  
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The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was  

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be  convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 51, 72 

and 654 together with confessional statement of co-accused 

Sepoy Refiqul Islam (C.S.A.19).  

Mr. Islam further submits that initially the accused-

respondent was charged 120B/302/382/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 120B/302/201/149/109/34 of the Penal Code 

beyond his knowledge causing the trial vitiated.  
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 Mr. Islam also submits that among the prosecution 

witnesses, the P.Ws. 1 and 654 are formal witnesses. Although 

prosecution claims P.Ws. 51 and 72 as eye witnesses to the 

occurrence but their testimonies do not bear any substance to 

the complicity of the accused-respondent to any offence as 

charged for. P.W. 51 refers the name merely as ‘Sepoy Jashim’, 

but the accused-respondent is Sepoy Md. Jashim Uddin. 

Moreover, there were two BDR personnel named Sepoy Jashim 

Uddin in 44 Battalion (C.S. Accused 52). His identification to 

accused-respondent is vague and unspecified and such vague 

and unspecified evidence can’t be relied on.  Besides, there is 

no specification where he saw the accused-respondent. The 

testimony of P.W.72 also bears no substance in establishing the 

charges against the accused-respondent. She merely saw the 

accused-respondent in BDR hospital to supervise the treatment 

to the injured BDR personnel. She did not disclose any offence 

allegedly committed by the accused-respondent. The confession 

of the co-accused does not bear any evidentiary value since the 

confession of the co-accused itself is exculpatory in nature and 

it finds no corroboration by any witness.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that Section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 



 

 

10477

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the  charges adduced evidence 

of P.W.51 and 72. They both are eye witnesses to the 

occurrence.  
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P.W.51 deposed- 

“Avwg †R.wmI †g‡Qi D‡`‡k¨ iIqvbv Kwi cw_g‡a¨ c¨v‡iW MÖvD‡Ûi 

`w¶b cv‡k¦© iv —̄vq 44 e¨vUvwjq‡bi wmcvnx gvRnvi, wmcvnx Rwmg, 

nvmvby¾vgvb, bv‡qK Gg`v`, wmcvnx †mwjg Ges wmcvnx nvi“b Bmjvg‡K 

D‡ËwRZ Ae ’̄vq A ¿̄ mn †`wL Ges Zviv ¸wj Ki‡Z Ki‡Z `ievi n‡ji 

w`‡K hvB‡ZwQj|” 

P.W.72 deposeed- 

“†ejv AvbygvwbK 11-12 NwUKvq g‡a¨ Wv³vi AvdRvj †nv‡m‡bi ¿̄x 

†c‡U ¸wjwe× n‡q gygyly© Ae ’̄vq nvmcvZv‡j Avm‡j Avgiv Zvi wPwKrmv 

Kwi| I/wU †Z Avmv mm ¿̄ wmcvnx nvwme, Ievq ỳj, Rwmg, Beªvnxg, 

iwdKzj Gi K_v g‡b Av‡Q| GQvovI wmcvnx igRvb, 15 ivB‡dj 

e¨v‡Uwjq‡bi K_vI g‡b Av‡Q|” 

Both the witnesses saw him with arms, in unlawful 

assembly and actively participating to the occurrence. Unless he 

had any association with the rebellions in furtherance of their 

common intention/object he had no reason to appear in O.T of 

BDR hospital. Both the witnesses were cross-examined on 

behalf of the accused-respondent but their evidence could not 

be controverted in any way. P.W.654, the investigation officer 

denied the suggestion of the accused-respondent that none of 
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the witnesses deposed in their 161 statement against the 

accused- respondent.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy Refiqul Islam (C.S.A 19) stated in his 

confessional  statement- 

“`iev‡ii w`‡K gv‡P©i mgq mevB hLb ùvovq ZLb wmcvnx †mwjg Avgvi 

Avi wmcvnx Rwm‡gi wbKU G‡m e‡j †Zv‡`i `iev‡i hvIqv jvM‡ebv, 

†Zviv _vK| Av‡k cv‡k _vwKm| Avwg ZLb †Kw›U‡b wMqv 20 UvKvi 

†d¬w·‡jvW Kwi| wmcvnx Rmxg m`‡ii mvg‡b `vov‡bv wQj| Gici Avwg 

†Kw›Ub, Awd‡mi  Av‡k cv‡k wQjvg| AvbygvwbK 8.00 Uvi w`‡K wmcvnx 

†mwjg m`i †g‡mi w`‡K Avm‡Z _v‡K| c‡_ Avgv‡K Ges wmcvnx 

Rwmg‡K †`‡L m`i †g‡m Avm‡Z e‡j| ZLb Avgiv ỳÕRb †mwj‡gi wc‡Q 

wc‡Q m`i †g‡m hvB| Gici wmcvnx †iRvDj (Avi wc †iRv), wmcvnx 

KvRj, wmcvnx AvjZvd, wmcvnx gBb mn A‡bK wmcvnx Av‡m| msL¨vq 

20/25 Rb n‡e| Gici wmcvnx †mwjg Ges wmcvnx †iRvDj e‡j AvR 

`iev‡i me Avwg© Awdmvi Dcw ’̄Z _vK‡e, Awdmvi‡`i wRw¤§ K‡i 

Avgv‡`i `vex `vIqv Av`vq Kiv hv‡e| Zvici †mwjg Avi †iRvDj 

Avgv‡`i‡K ỳBUv MÖ“‡c fvM K‡i Ges e‡j GK MÖ“c †Kv‡Z hv‡e Ges 
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Av‡iK MÖ“c g¨vMvwR‡b hv‡e Ges A ¿̄ I †Mvjvevi“` wb‡q `ievi n‡j 

hv‡e| wmcvnx †mwj‡gi mv‡_ wmcvnx KvRj, wmcvnx gCb AviI Ab¨ 

e¨vUvwjq‡bi 5/7 Rb †Kv‡Z hvq A ¿̄ Avbvi Rb¨| wmcvnx †iRvD‡ji 

mv‡_ wmcvnx AvjZvd, wmcvnx Rwmg mn AviI 5/7 Rb g¨vMwR‡b hvq 

¸wj evi“` Avbvi Rb¨| Avwg ZLb m`i †g‡mi mvg‡b `vov‡bv _vwK| 

Gi 8/9 wgwbU ci wmcvnx †mwjg, wmcvnx gCb, wmcvnx KvRj A ¿̄ wb‡q 

`ievi n‡ji w`‡K †h‡Z †`wL| Avi wmcvnx †iRvDj, wmcvnx AvjZvd, 

wmcvnx Rwmg mn AviI 4/5 Rb ¸wji Szjv‡bv c¨v‡KU wb‡q `ievi n‡ji 

w`‡K hvq| Avwg ZLb †Kv‡Z wM‡q GKwU Gm. Gg. wR †bB Ges iv¯—vi 

Dci †_‡K ¸wj ‡bB|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by the eye witnesses it bears evidentiary 

value in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.37 Naik/49630 Mahabubul Alam.  

Trial court charged the accused-respondent under 

Sections 120B/302/201/149/109/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Havilder Asst. Moniruzzaman (C.S.29).  

 P.W.1 Novojoty Khisha, informant, 

 P.W.287 Sepoy Md. Tuhin Hasan and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.287 Tuhin Hasan deposed that on 25.02.2009 he 

attended Darber. On that day, Sepoy Moyeen of 13 Battalion 

entered into Darber with arms and there occurred disorder. 

After a while he heard of firing. The BDR personnel left Daber. 

He also left Darber and on the way to his residence at Hajaribag 

he came to see at gate No. 5 the BDR personnel with arms and 

to run towards  Darber by making firing and agitated mood. 

Among them he could identify 56989 Sepoy Akbar Hossain of 
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37 Battalion, 63989 Sepoy Chandan Kumar and 45288 Naik 

Md. Saidur Rahman of 21 Battalion, the accused-respondent 

59630 Naik Md. Mahbub Alam of 16 Battalion, 55399 Lance 

Naik Abu Zafar Md. Mohiuddin of 34 Battalion, 58925 Sepoy 

Mir Md. Abu Hanif of 10 Battalion, all attached with Sadar 

Battalion and Lance Naik Habibullah of Sadar Battalion. At the 

detoriation  of the situation he went out Peekhana crossing over 

the wall at gate No. 5. 

In cross-examination on behalf of accused-respondent, he 

stated that the accused-respondent was attached with Sadar 

Battalion. He hailed from different Battalion. After joining at 

Peekhana there held no introductory ceremony. He did not 

know the badge No. of all the Sepoys of 21, 34 and 37 

Battalion. He deposed before I.O. on 10.08.2009. He can’t say 

whether I.O. arrested No. of Sepoys before that date. He was 

aware of the investigation. He remained on duty under Sadar 

Battalion from 01.03.2009 to 10.08.2009. During this time he 

had no talk with his colleagues over the occurrence. He denied 

the suggestion that since he had no knowledge of the 

occurrence he did not talk with his colleagues over the matter. 
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The accused-respondent hailed from 16 Battalion and he was 

member of banded party. He denied the suggestion that he did 

not know the accused-respondent and thus could not tell his 

name properly.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of another accused he 

stated that P.W.287 did not depose before him when and where 

he saw the accused-respondent. He denied the suggestion that 

he implicated the accused-respondents falsely.  

The confession of the co-accused Habilder Asst. 

Moniruzzaman (C.S.A.29) runs as under- 

“Avwg wewWAvi Gi nvwej`vi (K¬vK©) m`i `ßi †iKW© BDs G Kg©iZ 

wQjvg| msm` wbe©vPb Gi Av‡M Avgv‡`i wcjLvbvi †fZ‡i RvwKi bv‡gi 

GKRb †emvgwiK †jvK e¨vwióvi dR‡j b~i Zvcm Gi c‡¶ KvR KiZ| 

†m GKw`b Avgv‡`i K‡qKRb‡K Zvcm m¨v‡ii Awd‡m wb‡q hvq| 

Avgv‡`i cwiPq Kwi‡q †`q| Avgvi mv‡_ bv‡qK gvneye, j¨v: bv‡qK K¬vK© 

jyrdi, wmcvnx Zv‡iK mn Av‡iv 2/1 Rb hvq| wM‡q Zvi G‡R›U RvwK‡ii 

KvR Kivi welqwU mn Avgv‡`i wewWAvi Gi wKQz mgm¨v †hgb 100 fvM 

†ikb myweav Pvjy, RvwZmsN wgk‡b wewWAvi Gi Ask MÖnb, mxgvšÍ fvZv 

e„w×, cÖwZi¶v fvZv Pvjy mn we,wm,Gm K¨vWvi Awdmvi‡`i wewWAvi fwZ© 
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Kivi welqwU †Lqvj ivLvi Rb¨ Aby‡iva Kwi| Zvcm m¨vi e‡j KvR 

K‡ib, ¶gZvq †M‡j ‡`Lv hv‡e| wbe©vP‡bi ci (15/20 w`b) Zvcm 

m¨v‡ii evmvq AveviI hvB| wKš‘ †`Lv Ki‡Z cvwi bvB| Zvc‡mi gvgv 

gvmy` Avgv‡`i wjwLZ AvKv‡i mgm¨vi K_v w`‡Z e‡j| Zvi 3/4 w`b ci 

GKwU wjwLZ Kwc RvwK‡ii Kv‡Q †`B| GKB welq wb‡q K_v ejvi Rb¨ 

RvwKi Avgv‡K wb‡q msm` m`m¨ †mL †mwj‡gi evmvq wb‡q hvq| †kL 

†mwj‡gi evmvq wWGwW Rwjj, wWGwW nvexe GivI hvq RvwK‡ii K_v 

g‡Zv| Avwg Avgvi welqwU †kL †mwjg †K ewj‡j wZwb Avgvi welqwU 

Ges wWGwW Rwj‡ji welqwU 2wU dvB‡j cieZx©‡Z †`Iqvi Rb¨ e‡j| 

Avgvi `vex `vIqvi GKwU Kwc RvwKi Zvcm m¨v‡ii gvgvi Kv‡Q Ges 

Ab¨ GKwU Kwc wmcvnx AvBqye‡K w`‡q ¯̂ivóª gš¿xi Kv‡Q cvVv‡bvi K_v 

e‡j| Gici Ab¨vb¨ w`‡bi g‡Zv Avwg Avgvi Awd‡m PvKzix KiwQjvg|  

25/2/09 Bs ZvwiL Avwg 8/30 Uvq `ievi n‡j hvB| wWwR g‡nv`q K_v 

ejvi GK ch©v‡q mvg‡b †_‡K †jvKRb ˆn ˆP K‡i I‡V| Gi GKUz ci 

¸wji kã ï‡b mevB †`Šovq †ei n‡q hvq| AvwgI †ei n‡q †RwmI †Z 

hvB| 11.30 Uv ch©šÍ †mLv‡bB _vwK| †mLvb †_‡K Awd‡m hvB| Awd‡m 

XzK‡Z bv †c‡i †cQ‡b wM‡q jywK‡q _vwK| ILvb †_‡K mÜ¨vi mgq †g‡m 

Avwm| iv‡Z Lvbv †L‡q gmwR‡` hvB| †mLvb †_‡KB ivZ 2.30 Uvq Iqvj 

UcwK‡q cvwj‡q hvB| miKvix †Nvlbv †gvZv‡eK Avwg 1/3/09 Kg©̄ ’‡j 

†hvM`vb Kwi| GB Avgvi Revbew›`|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.287 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his battalion and badge No. and he saw him with arms and 

to move towards Darbar on firing. In cross-examination on 

behalf of the accused-respondent he further reiterated his 

identification as the accused-respondent was the member of 

banded party. He was throughly cross-examined on behalf of 

the accused-respondent but his evidence could not be assailed, 

tainted or embellished in any manner. The solitary testimony of 

P.W.287 thus can safely be relied on in view of Section 134 of 

the Evidence Act. From the confessional statement of the co-

accused Habilder Asst. Moniruzzaman it appears that the 

accused-respondent had his involvement in making conspiracy 

to the occurrence and in view of Section 10 of the Evidence Act 

the confession of co-accused bears evidentiary value and it 

needs no corroboration.  
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The learned Deputy Attorney General further submits 

that the evidence of P.W.287 together with confessional 

statement of co-accused appears credible, reliable, trustworthy 

and sufficient to prove the charges against the accused-

respondent. It is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object of the rebellions he took up arms by plundering kote and 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 
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submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 287 and 

654 together with confessional statement of co-accused 

Havilder Asst. Moniruzzaman (C.S.A.29).  

Mr. Islam further submits that initially the accused-

respondent was charged 120B/302/34 of the Penal Code and at 

the fag end of hearing on 20.10.2013 altered the charge under 

Sections 120B/302/201/149/109/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam also submits that the testimony of P.W.287 

does not bear any relevancy against the accused-respondent. He 

refers the name merely as ‘Naik Md. Mahbub Alam but the 

accused-respondent is Naik Mahabubul Alam. Moreover, he 

identified the accused-respondent as hailed from 16 Battalion 

but in C.S., Page No.9106-9107, Vol. ‘X’ he has been referred 

as of  45 Battalion. His  identification to the accused-respondent 

appears doubtful. So, his evidence being doubtful can’t be 

relied on. No other corroborative evidence appears to support 

the charges against the accused-respondent. The confession of 

the co-accused relates to alleged conspiracy to the occurrence 
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against the accused-respondent having appeared in the office of 

Barrister Fazlay Noor Tapash where admittedly no conspiracy 

took place. Moreso, the confession of the co-accused itself is 

exculpatory in nature and it finds no corroboration by any 

witness and thus it does not bear any evidentiary value.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 



 

 

10492

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 
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‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced evidence 

of P.W.287. They both are eye witnesses to the occurrence.  

P.W.287 deposed- 

“GKUz c‡i Avwg `ievi nj Z¨vM K‡i nvRvixevM Avgvi fvovK…Z evmvq 

hvIqvi D‡Ï‡k¨ wcjLvbv 5bs †MB‡Ui w`‡K †h‡Z ïi“ Ki‡j †`wL A‡bK 

wewWAvi m`m¨ A ¿̄mn D‡ËwRZ Ae ’̄vq `iev‡ii w`‡K ¸wj Ki‡Z Ki‡Z 

†`Š‡o †h‡Z †`wL| Zv‡`i g‡a¨ Avwg hv‡`i wPb‡Z cvwi Zviv n‡jv 

56989 wmcvnx AvKei †nv‡mb 37 e¨v‡Uwjqb, 63989 wmcvnx P›`b 

Kzgvi 21 e¨v‡Uwjqb| 45288 bv‡qK †gvt mvB ỳi ingvb 21 e¨v‡Uwjqb 

49630 bv‡qK †gvt gvneye Avjg 16 e¨v‡Uwjqb 55399 j¨vt bvt Avey 

Rvdi †gvt gwnDwÏb 34 e¨vUvwjqb 58925 wmcvnx gxi †gvt Avey nvwbd 

10 e¨v‡Uwjqb H mKj Avmvgx‡`i m`i ivB‡dj e¨v‡Uwjq‡b mshy³ wQj 

Ges 52781 j¨vt bvt nvweeyj−vn evnvi m`i ivB‡dj e¨v‡Uwjqb|” 

There appears no ambiguity in his identification of the 

accused-respondent. He identified him with his battalion and 

badge No. Moreso, in his cross-examination he further 

identified him ‘bv‡qK gvneyeyj Avjg 16 e¨v‡Uwjq‡bi ˆmwbK I †m wkíx 

`‡ji m`m¨|’  
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He saw the accused-respondent with arms, to move 

towards Darbar on firing, in unlawful assembly and actively 

participating to the occurrence. He was cross-examined on 

behalf of the accused-respondent but his testimony could not be 

controverted in any way. The solitary testimony of P.W.287  

having appeared as credible reliable, trustworthy it can solely 

be based, in view of Section 134 of the Evidence Act, to bring 

the charge home under Sections 302/34/149 of the Penal Code 

against the accused-respondent.  

The confession of the co-accused being related to 

conspiracy and having no other tangible evidence in support of 

such offence, we do not find it proper to award any sentence for 

the aforesaid offence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.39 Lance naik /51600 Tariqul Islam.  

Trial court charged the accused-respondent under 

Sections 120B/302/201/149/109/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statements of the accused-

respondent and those of co-accused Kazal Ali (C.S.A.11), 

Lance Naik Md. Ekramul Islam (C.S.A.35) and Sipoy Md. 

Selim Reza (C.S.A.6) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.31 Feroz Hossain Deptory 

 P.W.345 Sheikh Fazlul Karim Selim, M.P. 

 P.W.320 Shamima Parveen, Magistrate  

 P.W.429 Md. Iqbal Hossain, Public and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.31 Md. Firoz Hossain Daptory  deposed that with 

the permission of the authority he had been living outside 

Peekhana at Moneshor road, 1st lane, Hajaribag, Dhaka with his 
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family. His daughter was a student of Noor Mohammad Rifle 

Public School. In order to get admission of his daughter, he 

went to Prime Coaching Center on 14.02.2009. At the time of 

taking with Zakir, the owner of the Coaching Center, he came 

to see Habilder Assistant Khandakder Moniruzzaman there. He 

found him to type in a computer. Zakir, the owner of the 

Coaching Center was there besides him. Zakir asked him to 

wait. He went near to the computer and found Habilder 

Assistant Moniruzzaman to type a charter of demands of BDR 

personnel. When he was making hurry Zakir asked him to come 

after two or one days at evening. After waiting for sometimes, 

he left there to attend at roll call and came to line of record 

wing. According to the instruction to Zakir he went to Prime 

Coaching Center after two days. On entering into the room he 

found there Habilder Mohiuddin of Chittagong Sector, Lance 

Naik Shahbuddin of 44 Battalion, the accused-respondent 

Lance Naik Tarequl of 33 Battalion, Lance Naik Mojibor, 

Habilder Assistant Moniruzzaman, Sepoy Ayub Ali along with 

8/10 BDR personnel on a meeting. In the meeting they were 

found very active. Habilder Assistant Moniruzzaman placed 
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before them, a leaflet containing their demands to press it 

before the Prime Minister.  

In cross-examination on behalf of the accused-

respondent, he denied the suggestion that he did not depose in 

his 161 statement the name of the accused-respondent Lance 

Naik Rariqul. He can’t say how many persons named Tariq in 

BDR. The accused-respondent Tariq hailed from 30 Battalion. 

He denied the suggestion that he deposed before I.O. Tariq of 

24 Battalion and that the appelant had no participation in any 

meeting and that he deposed falsely.  

P.W.345 Sheikh Fazlul Karim Selim, M.P. deposed that 

on 13.02.2009 local people met him in his residence. 6/7 

persons identified them as BDR personnel. They disclosed them 

as DAD Jalil, DAD Habib, Sepoy Selim, Sepoy Moyeen, Sepoy 

Tareq and Ayub. They wanted to speak of their demands. He 

suggested them to place their demands before Ministry of 

Home. They were telling of their ration, vehicle, leave, going to 

Mission etc. He asked them to place it in black and white. 

Afterwards they went away.  
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Cross-examination on behalf of other accuseed was 

adopted.   

 P.W.429 Md. Iqbal Hossain deposed that he was a 

manager of Preme Coaching Centre. The children of BDR 

personnel took coaching in it. Zakir, the son of BDR person 

Kanchan was the owner of the coaching Centre. BDR personnel 

visited the coaching Centre off and on and talked of their 

demands. Zakir listen to their demands and instructed them 

accordingly. For  realization of the demands of the BDR 

personnel Sepoy Ayub, Tareq, R.P. Jera, Shahabuddin, the 

accused-respondent Mafiz, Lnk. Mojibor, Naik Sharif, Habilder 

Mohiuddin Monir, Badal, Latif, NSub Saidur and F.M. Khairul 

and many others visited Zakir and took instructed from him. On 

17-18 Feb, 2009 at 7/8.00 P.M. the aforesaid BDR personnel 

came to the coaching Centre but failed to get Zakir. They held a 

meeting there for an hour. Habilder Monir composed their 

demands in a computer thereat for handing over it to Prime 

Minister. They also talked with Zakir of 100% allounce, ration, 

border allounce and facilities for going in Mission. He heard of 

their discussion. On 19.02.2009 he went to his village. Zakir had 
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been leaving there for about 19/20 years and for the cause of his 

father’s service in BDR he knew many things of BDR. After 4/5 

days of the occurrence Zakir phoned him. He came back Preme 

Coaching Centre on 07.03.2009. On 10.03.2009 police seized 

computer and other materials from Preme Coaching Centre. He 

identified the seizure list exhibit 860 and his signature exhibit 

860(1). The seized computer material exhibit LLXX series.  

No cross-examination was made on behalf of the accused-

respondent.  

P.W.320 Shamima Parveen, Magistrate deposed that she 

recorded the confessional statement of the accused-respondent 

on 14.03.2010 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the accused-respondent as exhibit 310 

and her signature 310/1 series.  

No cross-examination was made on behalf of the 

accused-respondent.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 
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on 25.02.2010. P.W.429 did not depose before him the name of 

the accused-respondent as Lance Naik Tariqul Islam, 30 

Battalion. He deposed as Sepoy Tariqul only. P.W.345 did not 

depose before him the name as Lance Niak Tariqul Islam of 30 

Battalion. He recorded the statment of P.W.31 on 26.02.2011. 

He also did not depose the name of the accused as Lance Naik 

Tariqul of 30 Battalion. Sepoy Badak Tariqul Islam has been 

not sent up (serial No.984). Habilder Md. Tariqul Islam Sadar 

Battalion has also been not sent up (serial No.1253). Sepey Md. 

Tariqul Islam, 30 Battalion (serial No.1178), other Sepoys 

Tariqul Islam (serial No.248, 1096) have been not sent up in 

C.S. He can’t say when Lance Naik Tariqul Islam was 

promoted. He was transfered to 30 Battalion on 15.04.2007 

from 24 Battalion and on 08.01.2009 was attached with 

Peekhana. He used to live in Peekhana and later on for the 

cause of transfer highered his residence at Hajaribagh. He 

arrested the accused-respondent from Peekhana. He took the 

remand appelant on 14.03.2010 for 5 days and thereafter for 

three days and at 3rd time for two days and for four time for 

three days.He denied the suggestion that he obtained the 
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confession by way of oppression and that he implicated him 

falsely.  

The confession of the accused-respondent Lance Naik 

Tariqul Islam (C.S.A.39), runs as under- 

“13/02/09 a¡¢l−M ¢hL¡m A¡e¤j¡¢eL 5.00-5.30 q¡¢hmc¡l pqL¡l£ 

j¢e−ll p¡−b A¡j¡l Y¡L¡ ®pƒ®ll p¡j−el l¡Ù¹¡u ®cM¡ quz ®p S¡e¡u ®k 

®p¢m−jl  h¡p¡u k¡−hz I ¢ce l¡−a k¡−h h®m S¡e¡u z A¡¢j l¡a Ae¤j¡e 

9.00-9.30  ®nM −p¢m−jl he¡e£l h¡p¡u k¡Cz S¢mm−L h¡¢sl ®N−Vl 

p¡j−e q¡¢hmc¡l pqL¡l£ j¢el, ¢p¢i¢mu¡e S¡¢Ll ¢X H ¢X S¢mm−L 

®cM−a f¡Cz A¡l J ¢LR¤ −m¡L ¢Rm a¡−cl−L A¡¢j ¢Q¢e e¡Cz IM¡−e A¡¢j 

öe−a f¡C ®k, j¢el J AeÉ¡eÉl¡  ¢h, ¢X, A¡l Hl c¡h£ c¡Ju¡l ¢ho−u 

Hj, ¢f p¡−q−hl p¡−b Lb¡ h−m−Rz  Hj ¢f p¡−qh A¡nÄ¡p ¢c−R h®m j¢el 

S¡e¡u, A¡¢j A¡j¡l Hm¡L¡l ¢e−Sl HLV¡  ¢ho−u Hj, ¢f p¡−q−hl p¡−b 

Lb¡ hm−a Q¡C−m j¢el S¡e¡u ®k, Hj, ¢f p¡−qh Ef−l Q−m ®N−R Bl 

Lb¡ hm−he e¡z 15/02/10 a¡¢l−M A¡e¤j¡¢eL 3.30-4.00V¡l ¢c−L A¡¢j 

j¢e−ll ®c¡L¡−e ¢Xj ¢Le−a k¡Cz j¢el S¡e¡u ®k ®p ül¡øÌj¿»£l h¡p¡u 

k¡−hz  A¡¢j k¡h ¢Le¡ ¢S‘¡p¡ L−l z A¡¢j ¢Li¡−h  ül¡øj¿»£l h¡p¡u k¡h 

HV¡ j¢el h−m ®cu z A¡¢j l¡a 7.00-7.30 V¡u ¢lLÊ¡  ¢cu¡ p¡C¾p 

mÉ¡h−lVl£ k¡Cz l¡Ù¹¡ H²p L−l A¡lJ HL¢V ¢lLp¡ ¢e−u g¡jÑ−NV k¡Cz 

A¡¢j ül¡øÌj¿»£l h¡p¡l p¡j−el l¡Ù¹¡u ®c¢M q¡¢hmc¡l j¢el, ¢p¢i¢mu¡e 
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S¡¢Ll, ¢pf¡q£ BCEh, j¢el, S¡e¡u ®k, ¢X H ¢X S¢mm plL¡l£ N¡s£  

¢eu¡ A¡p−Rz ül¡øÌj¿»£ ¢j¾V¤ ®l¡−X A¡−R S¡e¡uz a¡l¡ ¢j¾V¤ ®l¡−sl h¡p¡u 

k¡Ju¡l SeÉ lJe¡ ®cuz A¡¢j Q−m A¡¢pz j¢el h®m j¿»£ h¡p¡u  b¡L−m 

A¡j¡l Hm¡L¡l f¤L¤−ll pjpÉ¡l Lb¡V¡ a¡−L S¡e¡a A¡¢j −N¢R A¡j¡l 

¢e−Sl L¡−S A¡j¡l h¡p¡l L¡−R f¤L¤l ¢eu¡ ®k pjpÉ¡ A¡¢j ®pC ¢ho−u 

®N¢Rm¡jz a¡l¡ −N−R a¡−cl c¡h£ c¡Ju¡ ¢eu¡ 24/02/09 a¡¢l−Ml fÉ¡−l−X 

A¡¢j ¢Rm¡j e¡z A¡¢j ¢pNe¡−m hs M¡e¡u Awn ®eCz 24/02/09 a¡¢l−M 

l¡a 10.30V¡ fkÑ¿¹ A¡¢j V¡VÊ−n¡−a ¢Rm¡jz  a¡lfl A¡¢j h¡p¡u Q−m k¡Cz 

25/02/09 a¡¢l−M A¡j¡l ®L¡e L¡S ¢Rme¡ A¡¢j h¡p¡u ®l−ø ¢Rm¡jz 

A¡e¤j¡¢eL 9.45 ¢j¢e−V N¤¢ml në ö¢ez A¡¢j h¡p¡l ®NV ®b−L l¡Ù¹¡u 

A¡¢pz ¢h, ¢X, A¡l, H ®N¡m¡N¤¢m q−µR öe−a f¡Cz a¡lfl A¡¢j h¡p¡u 

AhÙÛ¡e L¢lz 01/03/09 a¡¢l−M A¡¢j 1ew ®N−V q¡¢Sl qCz 03/03/09 

a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz” 

The confessional statement of co-accused Sepoy Md. 

Selim Reza (C.S.A.06) runs as under- 

‘Avwg 1998 mv‡ji 06 RyjvB we.wW.Avi-G †hvM`vb Kwi| PU«MÖv‡gi 

evqZyj B¾‡Z 6 gvm cÖwk¶b †k‡l 31 ivB‡dj e¨vUvwjqb- kªxg½‡j 

†hvM`vb Kwi| kªxg½‡j Avwg AviI ỳB gv‡mi m‡ZRKib †Kvm© Kwi| 

2000 m‡b Avgvi e¨vUvwjqb †dwb‡Z Av‡m| 2004 m‡bi †m‡Þ¤¦‡i 

Avwg 44 ivB‡dj e¨vUvwjq‡b e`jx nB Ges wcjLvbvq †hvM`vb Kwi| 

2008 m‡bi Ry‡b Avgv‡K 44 ivB‡dj e¨vUvwjq‡bi ÔBÕ †Kv¤úvbxi K¬vK© 
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wnmv‡e `vwqZ¡ †`qv nq| ÔBÕ †Kv¤úvbxi †gvU BDR m`m¨ 118 Rb| 

Zv‡`i ˆ`wbK c¨v‡iW wnmve, QywUi ZvwjKv I wnmve mn bvbv KvR 

Avgv‡K Ki‡Z nq| †Kv¤úvbxi mevB‡KB Avwg e¨w³MZ fv‡e wPwb| Avwg 

†`LZvg BDR m`m¨Mb Zv‡`i gv‡S cÖvqmgq wKQy `vex `vIqv wb‡q 

Av‡jvPbv KiZ| `vex `vIqv ¸‡ji g‡a¨ wQj UN kvwš— wgk‡b–BDR- 

†`i †bqv; BDR-‡`i †ikb 60% n‡Z 100%-G e„w× Kiv; we.wm.Gm.-

Gi gva¨‡g BDR- Gi wbR¯̂ Awdmvi wb‡qvM †`qv; mxgvš— fvZv e„w× 

Kiv (260 UvKv n‡Z evov‡bv); cywj‡ki PRB Gi b¨vq BDR-†`i 

wbR¯̂ AvBb ˆZix Kiv; †mbvevwnbxi Awdmvi‡`i BDR- G bv Avbv; 

†hvM¨Zv Abymv‡i cÖ‡gvkb †`qv; Avgv‡`i †eZb ˆelg¨ ~̀i Kiv BZ¨vw`| 

1991 m‡b GKevi wcjLvbvq BDR-iv `vex `vIqv wb‡q we‡ ª̀vn K‡iwQj, 

ZLb A‡bK we.wW.Avi-Gi PvKzix P‡j hvq| G eQi Rvbyqvix‡Z gvbbxq 

¯̂ivó« gš¿x Ges gvbbxq ¯̂ivó« cÖwZgš¿x BDR m`i `ßi cwi`k©b K‡ib| 

Gi 2/1 w`b ci 13 e¨vUvwjq‡bi wmcvnx gCb Avgv‡K Rvbvq †h 

WvB‡i±i (cÖkvmb) K‡b©j Avwbmy¾vgvb m¨vi cywj‡ki my‡hvM myweavi 

mv‡_ Zyjbv K‡i we wW Avi RIqvb‡`i `vex mg~n wWwR m¨v‡ii wbKU 

Dc ’̄vcb K‡ib| wKš‘ wW wR BDR RIqvb‡`i `vex mg~n ev` w`‡q 

ïaygvÎ Awdmvi (Avwg©) †`i cvwievwiK evm ’̄vb, Mvox Ges Abymw½K 

A ¿̄k‡ ¿̄i wel‡q ¯̂ivó«gš¿x‡K AewnZ K‡ib| wW wR BDR- RIqvb‡`i 

`vexi wemq mg~n gš¿xi wbKU Dc ’̄vcb K‡ib bvB| G wb‡q Avgv‡`i 

gv‡S Pvcv ‡¶vf I D‡ËRbv †`Lv †`q| gš¿x‡K ïaygvÎ Awdmvi‡`i 

my‡hvM myweav evov‡bvi Rb¨ ejv nq wKš‘ Avgv‡`i `vexi wel‡q †Kvb wKQy 

ejv nq bvB| 

 
c‡i 13/02/09 Bs ZvwiL ỳcyi 12 Uvi w`‡K 44 ivB‡dj e¨vUvwjqb ÔBÕ 

†Kv¤úvbxi j¨v›m bv‡qK kvnveywÏb Avgv‡K Rvbvq †h, BDR- Gi `vex 
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`vIqvi wel‡q Zviv Ggwc Zvcm I †kL ‡mwj‡gi evmvq hv‡e Ges 

Avgv‡K K‡qK Rb mn mÜ¨v 07 Uvi mgq wcjLvbvi 4 bs †M‡Ui Rvcvb-

evsjv‡`k nvmcvZv‡ji bx‡P _vK‡Z e‡j| Avwg welqwU wmcvnx gCb, Avi 

wc †iRv I wmcvnx KvRj‡K RvbvB| H w`b (13/02/09) mÜ¨v 7.30 

wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- evsjv‡`k nvmcvZv‡ji bx‡P 

†cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K G‡m wmcvnx gvCb, wmcvnx 

i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, j¨v›m bv‡qK kvneyÏxb, j¨v›m 

bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, wmcvnx AvBqye, wmcvnx ‡g‡n`x, 

wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx Avi wc †iRvDj Av‡m| mv‡_ F 

Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| †m BDR- Gi my‡e`v‡ii †Q‡j 

e‡j Rvwb| nvwej`vi gwbi (†iKW© kvLv) Av‡M Avgv‡`i `vex `vIqv 

¸‡jv RvwK‡ii †KvwPs †m›Uv‡i Kw¤úDUv‡i UvBc K‡i wjd‡jU evbvq 

Avgiv mevB wfbœ wfbœ fv‡e ebvbx †Pqvig¨vb evox ’̄ Gg.wc †kL †mwj‡gi 

evmvq †cŠuwQ| Avwg Gg wc mv‡n‡ei W«wqs i“‡g wM‡q †`wL Avgv‡`i 

DAD nvwee Ges DAD Rwjj emv Av‡Q| mv‡_ Avgv‡`i RIqvbiv 

Av‡Q| Avgiv mevB Avgv‡`i `vex `vIqv wb‡q Gg wc mv‡n‡ei mv‡_ 

Av‡jvPbv Kwi| m`i e¨vUvwjq‡bi wmcvnx AvBqye `vex m¤ú‡K© cÖ_‡g 

e‡jb| Zvici DAD nvwee Ges DAD Rwjj `vex mg~n Gg wc 

mv‡ne‡K e‡jb| wmcvnx AvBqye GKwU `vex bvgv mn wjd‡jU Gg.wcÕi 

nv‡Z †`q| `vex m¤¦wjZ wjd‡j‡Ui w`‡K ZvwK‡q Gg wc †mwjg wb‡Ri 

gv_vq nvZ w`‡q e‡jb †h, ÔÔ`vex ¸‡jv ev¯—evqb Kiv †Kvbg‡ZB m¤¢e 

bq, ZvQvov `vex mg~n †`Lvi `vwqZ¡ Avgvi bq, GUv ¯̂ivó« gš¿bvj‡qi 

welq|ÕÕ Gg.wc mv‡ne Avgv‡`i‡K ¯̂ivó«gš¿xi mv‡_ †hvMv‡hvM Ki‡Z 

e‡jb Ges Avgv‡`i wjwLZ `vex `vIqv wZwb h_v ’̄v‡b †cuŠ‡Q w`‡eb e‡j 

Avgv‡`i‡K Avk¦vm †`b| Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb 

†h, Avgv‡`i `vex `vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v 
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†be| G K_v ï‡b Gg wc †kL †mwjg †i‡M hvq| Zvici Avgiv DAD 

nvwee Ges DAD Gi †bZ„‡Z¡ wcjLvbvq P‡j Avwm| 15/02/09 ZvwiL 

Avwg, KvRj, gCb, ‡iRvDj, i“‡ej, kvnv`Z wb‡R‡`i g‡a¨ †gvevB‡j 

†hvMv‡hvM K‡i Avgv‡`i `vex `vIqvi wel‡q Av‡jvPbvi Rb¨ ¯̂ivó«gš¿xi 

wbKU hvIqvi Rb¨ wm×vš— MÖnb Kwi| wmcvnx gCb G wel‡q DAD 

nvwee Ges DAD Rwj‡ji mv‡_ K_v e‡j| cwiKíbv g‡Zv Avgiv 

15/02/09 mÜ¨v 7.30- G †ivjKj †k‡l DAD nvwee mv‡n‡ei Mvox‡Z 

K‡i ivZ 9.00 Uvi w`‡K †ZRKzwbcvovi †nv‡Uj B‡¤úvwiqv‡j ¯̂ivó« 

gš¿xi †P¤¦v‡i hvB| Avgv‡`i mv‡_ DAD Rwjj, DAD nvwee, 13 

e¨vUvwjqb GKvD›U K¬vK© wmcvnx gCb, 44 e¨vUvwjqb ÔwWÕ †Kv¤úvbxi 

wmcvnx KvRj, 13 e¨vUvwjq‡bi wmcvnx kvnv`vZ DAD nvwe‡ei ivbvi 

wmcvnx i“‡ej, 44 e¨vUvwjq‡bi wmcvnx nvwmeyj, 13 e¨vUvwjq‡bi 

wmcvnx †iRvDj Avevi e‡jb †m›U«vj Avi.wc †iRvDj, 44 e¨vUvwjq‡bi 

wmcvnx iwdKzj, m`i ivB‡d‡ji wmcvnx AvBqye, 13 e¨vUvwjq‡bi wmcvnx 

mv¾v`, DAD nvwe‡ei 13 e¨vUvwjq‡bi W«vBfvi wQj| Avgiv wM‡q 

¯̂ivó«gš¿x‡K ‡P¤¦v‡i cvB bvB| wmcvnx †iRvDj †P¤¦vi n‡Z bv¤¦vi wb‡q 

gš¿x‡K ‡gvevBj K‡i| gš¿x ‡gvevB‡j Rvbvq †h wZwb GKRb gš¿xi 

evox‡Z cvwU©‡Z Av‡Qb Ges Avgv‡`i‡K c‡ii w`b mÜ¨vq Avm‡Z e‡jb| 

c‡ii w`b Avwg, gCb, †iRvDj, AvBqye, KvRj ¯̂ivó«gš¿xi †eBjx †iv‡Wi 

miKvix evmvq hvB †`Lv Kivi Rb¨| gš¿xi evmvi †MB‡Ui wWDwUiZ 

cywjk Rvbvq †h gš¿x g‡nv`q AvR Kv‡iv mv‡_ †`Lv Ki‡eb bv| Zvici 

Avgiv mevB wcjLvbvq P‡j Avwm| 

 
c‡ii w`b 16/02/09 ZvwiL ivZ 08.00 Uvi w`‡K Avwg, DAD nvwee, 

DAD Rwjj, wmcvnx †iRvDj, KvRj, AvBqye, gCb ¯̂ivó«gš¿xi evmvq 

hvB| †eBjx †iv‡Wi evmvq, wM‡q †`wL wZwb †jvKRb‡`i mv‡_ K_v 
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ej‡Qb| ¯̂ivó«gš¿x Avgv‡`i‡K em‡Z e‡jb| cÖvq AvavN›Uv ci gš¿x 

Amy ’̄ n‡q c‡ob| Zvici evmvi Dci Zjvq P‡j hvb| Avgiv wKQy¶b 

A‡c¶v K‡i wcjLvbvq P‡j Avwm| c‡ii w`b ivZ 08.00 Uvi w`‡K 

Avwg, gCb, †iRvDj, AvBqye ¯̂ivó«gš¿xi miKvix evmvq wM‡q Rvb‡Z 

cvwi gš¿x ivRviev‡M GK Amy ’̄ cywjk Awdmvi‡K †`L‡Z wMqv‡Qb| 

Avgiv P‡j Avwm| Gic‡ii w`b I Avgiv KqRbB gš¿xi evmvq hvB| 

gš¿x cvewj‡Ki mv‡_ K_v ej‡Z ej‡Z Dc‡i †i÷ wb‡Z hvb| Gici 

wZwb G‡m wf AvB wc iƒ‡g Xy‡Kb| Avgiv ZLb gš¿xi APS †gvkviid 

†nv‡m‡bi mv‡_ K_v ewj| Zv‡K Avgv‡`i `vex `vIqv m¤¦wjZ 55wU `vex 

m‡gZ GKwU `vexbvgv w`‡q Avwm| gš¿x‡K †`Lv‡bvi Rb¨ w`‡q Avwm| 

Gici Avgiv wcjLvbvq P‡j Avwm| 

 
23/02/09 ZvwiL ivZ Abygvb 9 Uvi w`‡K Avwg wmcvnx KvR‡ji 

†gvevBj †_‡K Avgiv G·U«v MÖvgxb mxg XyKvBqv ¯̂ivó«gš¿xi bv¤¦v‡i †dvb 

†`B| Avwg gš¿x‡K mvjvg w`‡q Avgvi cwiPq †`B Ges ewj, ÔÔm¨vi 

Avcwb AvMvgxKvj wcjLvbvq Avm‡eb| BDR- Gi fvM¨ cwieZ©‡bi Rb¨ 

wK wbqv Avm‡ebÕÕ| gš¿x e‡jb †h, wZwb GKv †Zv Avm‡eb bv, Zvi mv‡_ 

gvbbxq cÖavbgš¿x _vK‡eb| Avwg gš¿x‡K Avgv‡`i `vex `vIqv m¤¦wjZ †h 

KvMRwU APS †gvkviid mv‡ne‡K w`‡q GmwQjvg Zv c‡o‡Qb wK bv 

Rvb‡Z PvB| gš¿x Rvbvb †h wZwb mgq cvb bvB| gš¿xi mv‡_ †gvevB‡j 

K_v ejvi welqwU Avwg A‡bK‡K RvbvB| H w`b gCb (44 e¨vUvwjqb) 

Avgv‡K wis K‡i 44 e¨vUvwjq‡bi gv‡V mÜ¨vq †`Lv Kivi Rb¨ e‡j| 

Avwg †ivj K‡ji ci gv‡V hvB| †mLv‡b wM‡q wmcvnx gCb (13 

e¨vUvwjqb); wmcvnx kvnv`Z, wmcvnx i“‡ej (DfqB 13 e¨vUvwjqb), 44 

e¨vUvwjq‡bi wmcvnx wgRvb, wmcvnx nvwmeyj, wmcvnx KvRj mn 14/15 

Rb BDR RIqvb‡K cvB| wmcvnx gCb e‡j 5 bs †MB‡Ui evwn‡i GKwU 
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evmv Av‡Q Ges †mLv‡b wM‡q K_vevZ©v ejv myweavRbK n‡e e‡j Rvbvq| 

gCb mevB‡K wb‡q iIbv nq| 5 bs †MBU w`‡q †ei n‡q Abygvb 200 

MR mvg‡b GKwU wUb‡mW wewìs-Gi Lvwj evmv‡Z Avgiv hvB| wM‡q †`wL 

30/35 Rb BDR RIqvb †mLv‡b Av‡Q| Avwg j¨v›m bv‡qK GKivg 

(24 e¨vUvwjqb) †K wPb‡Z cvwi| Ab¨vb¨‡`i‡K Avwg wPwb bv| gCb 

wP‡b| ZLb Kv‡i›U wQj bv| wmcvnx gCb Av‡jvPbv ïi“ K‡i| Avgiv 

†gvgevwZ R¡vjvBqv Av‡jvPbv Kwi| Av‡jvPbvq wm×vš— †bIqv nq 

AvMvgxKvj 25/02/09 ZvwiL mKvj 07.00 Uvi g‡a¨ mevB 44 

e¨vUvwjq‡bi gv‡V Rgv‡qZ ne| Zvici †KvZ I g¨vMvwRb jyU K‡i 

Awdmvi‡`i wRw¤§ Kiv n‡e| Avgiv AviI wm×vš— †bB †h, 

Awdmvi‡`i‡K wRw¤§ K‡i ivB‡djm& cvewjK ¯‹yj GÛ K‡j‡R AvUK K‡i 

ivLv n‡e| Zvici miKvi‡K Rvbv‡bv n‡e Ges `vex Av`vq Kiv bv ch©š— 

Awdmvi‡`i wRw¤§ K‡i ivLv n‡e| Av‡jvPbvq Avgv‡`i mv‡_ K‡i iwk I 

PvKz wb‡q Avmvi Rb¨I wm×vš— †bqv nq; wgwUs †k‡l Avgiv mevB nv‡Z 

nvZ †i‡L kc_ Kwi| kc_ Kwi †h, †h †Kvb g~‡j¨ Avgv‡`i `vex Av`vq 

Kie| wgwUs n‡Z Avwg evmvq wdwi Ges iv‡Z evmvq _vwK| 

 

Acv‡ikb WvjfvZ Kg©m~Px‡Z Avwg 2006 mvj n‡Z 14 gvm KvR Kwi| 

cÖwZw`b 133 UvKv Avevi e‡jb 106 UvKv wnmv‡e 40,000/- UvKvi †ekx 

nevi K_v| wKš‘ Avgv‡K †`qv nq 9999 UvKv| c‡i Avgvi n‡Z Avi 

GKUv we‡j e−vsK wmM‡bPvi Kwi‡q †bq| wKš‘ Avi UvKv †`q bvB| 

Avgv‡`i me RIqvb hviv Kg©m~Px‡Z KvR K‡i‡Q- Zv‡`i mevi mv‡_ G 

ai‡bi e¨envi Kiv nq| G wb‡q Avgv‡`i XvKv †m±‡ii RIqvb‡`i gv‡S 

Am‡š—vl I D‡ËRbv weivR KiwQj| Avgv‡`i‡K 50 †KwRi e¯—vi Pvj 

†`Iqv n‡Zv| ej‡Zv †h cvewjK‡K Kg †`Iqv hv‡e bv| wKš‘ e¯—vi 

IRb mn cÖwZ 50 †KwRi e¯—vq 500 MÖv‡gi g‡Zv Pvj Kg n‡Zv| 
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cÖwZw`b 50/60 e¯—v Pvj wewµ n‡Zv, M‡o| GRb¨ cvewjK‡K Avgiv 

Pvj gv‡c wKQyUv Kg w`Zvg, 20 MÖvg 25 MÖvg K‡i| Avevi Kg w`‡Z wM‡q 

kvw¯— wnmv‡e Avgv‡`i A‡bK RIqvb Kviv`Û †fvM K‡i‡Q| Avevi 

A‡b‡K i¨vsK wifvikb mn Kviv`Û †fvM K‡i‡Q| mqvweb ev cvgI‡qj 

†Z‡ji 202 wjUv‡ii e¨v‡ij mieivn K‡i 204 wjUv‡ii `vg Rgv w`‡Z 

n‡Zv| Avgiv ZvB cvewjK‡K gv‡c Kg w`Zvg| bv †`Iqv Qvov Dcvq wQj 

bv| Gme Kvi‡b wewWAvi RIqvb‡`i A‡bK †¶vf wQj| Avwg 

25/02/09 Bs ZvwiL Abygvb 6.30 wgwb‡Ui mgq 44 ivB‡djm 

e¨vUvwjq‡bi gv‡V wM‡q `iev‡ii D‡Ï‡k¨ dwjb nB| Avgvi mv‡_ ÔBÕ 

‡Kv¤úvbxi 10/12 dwjb nq| Avwg wmcvnx iwdK‡K ewj †h †Zvgvi 

`iev‡i †h‡Z n‡e bv| gvP© K‡i `iev‡ii w`‡K hvevi mgq Avwg cÖmve 

Kivi bvg K‡i jvBb n‡Z †ei n‡q hvB| Avwg ZLb a~wcKvbvi iv¯—v 

w`‡q Avevi gv‡V Avwm| G mgq 44 e¨vUvwjq‡bi wmcvnx †g‡n`x‡K 

†dwUM †W«‡m †`‡L †Kv_vq hv‡”Q ‡m- wRÁvmv Ki‡j †m Rvbvq †h, 

AvB.Gb.wUi IqvwK©s- G hv‡”Q| Avwg Zv‡K `ievi n‡j  Avm‡Z ewj| 

GKUy ci wmcvnx gCb, i“‡ej, kvnv`Z, mv¾v` mn 18/20 Rb BDR 

RIqvb gv‡V Av‡m| cÖ‡Z¨‡Ki Mv‡q `iev‡i hvevi BDwbdg© civ wQj| 

Avgiv AviI wKQy¶b A‡c¶v Kwi| Avi †Kn Avm‡Q bv ‡`‡L Avwg ewj 

†h GZ Kg †jvK wb‡q `ievi nj G¨vUvK Kiv hv‡e bv| Avwg `iev‡i 

hvevi Rb¨ ewj| ZLb Avgiv mevB `ievi n‡ji w`‡K iIbv ‡`B| 7.30 

Uvi w`‡K myjZvb MÖvD‡Û †cŠuwQ| †`wL 44 e¨vUvwjq‡bi wmcvnx nvwee Ges 

wmcvnx AvjZvd gv‡V Mí KiZv‡Q| wmcvnx nvwee P‡j Avmvi Kvib 

Rvb‡Z Pvb| Avwg ewj †jvKRb bvB| KvR n‡e bv ZvB P‡j Gjvg| 

wmcvnx nvwee Avgv‡`i‡K m`i †g‡m †h‡Z e‡j| Av‡iv e‡j †h, `ievi 

n‡e 9.00 Uvi w`‡K Ges wZwb †jvK cvVv‡eb e‡j Avgv‡`i‡K Rvbvb| 

Avwg wmcvnx gCb Ges Avi.wc †iRvDj‡K wb‡q m`i †g‡m Avwm| †gm 



 

 

10512

n‡Z wmcvnx gCb †gvevB‡j †dvb K‡i| 13 e¨vUvwjq‡bi wmcvnx i“‡ej, 

wmcvnx mv¾v` mn 10/12 Rb we wW Avi Av‡m| Gici wmcvnx AvjZvd 

Av‡m (44 e¨vUvwjqb)| wmcvnx AvjZvd †dvm©‡K ỳBfvM K‡i| GK 

MÖ“c †KvZ †f‡½ A ¿̄ wb‡e Ges Ab¨ MÖ“c g¨vMwRb †f‡½ †Mvjv evi“` 

wb‡e| ‡KvZ fv½v MÖ“‡c Avwg, wmcvnx i“‡ej, wmcvnx mv¾v`, wmcvnx 

gCb, wmcvnx KvRj, j¨v›m bv‡qK AvKivg mv‡_ AviI 13 e¨vUvwjq‡bi 

‰mwbK wQj| Avgiv †gvU 15 R‡bi g‡Zv ne| g¨vMwRb fv½v MÖ“‡c 

wmcvnx AvjZvd, Avi. wc †iRvDj, G we wmwÏK (wmcvnx 44 e¨vUvwjqb) 

mn 13 e¨vUvwjq‡bi ˆmwbK wQj| Av‡iv A‡bK BDR m`m¨ G‡m †hvM 

†`q| Avgvi `j †KvZ n‡Z A ¿̄ Avb‡e Avi AvjZv‡di `j g¨vMwRb n‡Z 

¸wj Avb‡e| Zvici A ¿̄ I ¸wj wb‡q ỳB `j GK n‡q A ¿̄ I ¸wj 

wewbgq K‡i `ievi nj A¨vUvK Kivi cwiKíbv †bIqv nq| Avgvi `j 

‡m›U«vj ‡KvqvU©vi Mv‡W© hvB| †cQb w`K †_‡K Avgiv †KvqvU©vi Mv‡W© 

cÖ‡ek Kwi| †`wL †KvqvU©vi Mv‡W©i mvg‡b Ges †cQ‡b ỳÕRb wmcvnx A ¿̄ 

mn wWDwU Ki‡Q Ges ‡gRi wiqvR m¨vi Awdmvm© i“‡gi `iRv‡Z ùvwo‡q 

Av‡Q| Avwg, mv¾v` I i“‡ej †gRi m¨vi‡K a‡i †dwj Ges ‡kvwq‡q 

†d‡j †PvL, nvZ, cv †eu‡a †dwj| mv¾v` m¨v‡ii †gvevBj c‡KU ‡_‡K 

wb‡q †bq| m¨vi e‡jb, Avgv‡K gvwim bv; Avgv‡K †Q‡o †`| i“‡ej 

m¨vi‡K †Kv‡Zi Pvwei K_v wRÁvmv Ki‡j m¨vi Szjv‡bv _vKv Pvwe †`wL‡q 

†`q| mv¾v` Avi i“‡ej i“g n‡Z ‡ei n‡q hvq| m¨vi‡K Zvici Avwg 

i“‡g AvUwK‡q `iRvq Zvjv jvwM‡q †`B| Avgv‡`i mv‡_ GKRb 

†KvqvU©vi Mv‡W©i wWDwU‡Z _v‡K| Zvi nv‡Z ivB‡dj wQj wKš‘ ¸wj bv 

_vKvq wWDwUiZ wmcvnx‡K g¨vMwRb n‡Z ¸wj Avb‡Z cvVvB| †m ¸wj 

wb‡q Av‡m| wmcvnxwU 13 e¨vUvwjq‡bi| †mI Avgv‡`i mv‡_ †hvM †`q| 

Gi g‡a¨ gCb, GKivg, mv‡_ Av‡iv BDR A ¿̄ †KvZ n‡Z wb‡q `iev‡ii 

w`‡K hvq| Avwg †KvqvU©vi Mv‡W©i wcQb w`K w`‡q 24 ivB‡dj 
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e¨vUvwjq‡bi mvg‡b w`‡q †ei n‡q hvB| Avwg `iev‡ii w`‡K †h‡Z _vwK| 

Abygvb 9.30 Uv mgq n‡e| Ggb mgq †`wL BDR m`m¨iv mevB 

†`ŠovBqv †KvqvU©vi Mv‡W©i w`‡K Avm‡Q| `ievi n‡ji cwð‡g ¯‹y‡ji 

mvg‡b GKwU wkï Mv‡Qi wbK‡U GKRb BDR †K nv‡Z ey‡jU cÖ“d 

R¨v‡KU Ges †nj‡gU cwiwnZ Ae ’̄vq †`L‡Z cvB| cÖPÛ ¸wj n‡”Q| 

Avwg R¨v‡KU Ges †nj‡gU Avgv‡K w`‡Z ewj| †m R¨v‡KU Ges †nj‡gU 

Ly‡j w`‡j Avwg cwiavb Kwi Ges Zvi wbKU n‡Z ivB‡dj †bB| wVK Ggb 

mgq DËi w`K n‡Z BDR- Gi GKwU wcK-Avc Avm‡Z †`wL| wcK Avc 

†_‡K gvB‡K mevB‡K A ¿̄ wb‡Z e‡j| Avwg Mvox _vgvB| wcK AvcwU nvZ 

Zy‡j _vgvB| wcK Avc †_‡K Avwg g¨vMv‡dvb †bB| †`wL Wvb cv‡ki 

myBwgs cy‡ji (DËi-c~e© w`K) w`K n‡Z gy‡Lvk cov A ¿̄avix †jvKRb 

Avm‡Q| Pvwiw`K n‡Z A ¿̄avix BDR `ievi n‡ji w`‡K Avm‡Z _v‡K| 

Ges mvg‡b dvqvi n‡Z _v‡K| Avwg g¨vMv‡dvb wb‡q `ievi n‡ji wfZ‡i 

cÖ‡ek Kwi| `ievi n‡ji wfZ‡i me †Pqvi †Uwej DjU cvjU Kiv| 

†÷‡Ri mvg‡bi c ©̀vi bovPov †`L‡Z eyS‡Z cvwi †mLv‡b Awdmviiv 

jywK‡q Av‡Q| Avwg g¨vMv‡dv‡b ewj, ÔÔm¨vi, Avcbviv †ei n‡q Av‡mb, 

Avcbv‡`i‡K wbivc` RvqMvq wbqv hv‡evÕÕ| ZLb †m›U«vj Gm. Gg Ges 

Avi.wc †RwmI †ei n‡q Av‡m| Zvici wZbRb gwnjv Wv³vi †gRi 

i“Lmvbv, †jt K‡b©j Bqvmgxb Ges †gRi Rvnvbvi Avevi e‡jb †jt 

K‡b©j Rvnvbviv mn 5/6 Avwg© Awdmvi Ges 40 e¨vUvwjq‡bi †gRi ‡ei 

n‡q Av‡mb| Avwg †`wL GKRb A ¿̄avix gy‡Lvk civ BDR RIqvb ¸wj 

Ki‡Z Pvq| Avwg wb‡la Kwi| Avwg Zvici wZbRb gwnjv Wv³vi‡K 

cwðg cv‡k¦©i †MBU w`qv †ei K‡i †`B| wVK ZLbB `ievi n‡ji evwni 

evwni n‡Z GKwU ¸wj G‡m GKRb Avwg© Awdmv‡ii gv_vq jvM‡j wZwb 

gvwU‡Z c‡o hvb| Avwg Avevi `ievi n‡ji †÷‡Ri mvg‡b G‡m 

g¨vMv‡dv‡b Awdmvi‡`i †ei n‡q Avmvi Rb¨ WvwK| ZLb †m±i Gm.Gg 
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my‡e`vi †gRi †ei n‡q Av‡m| Zvi †cQ‡b wW wR, wWwWwR m¨Ai, K‡b©j 

Awbm mn 7/8 Rb Awdmvi †ei n‡q Av‡m| Avwg g¨vMv‡dv‡b ewj, ÔÔ‡Mv 

Iqvb evB IqvbÕÕ| †mbviv ZLb `ievi n‡ji wfZ‡ii DËi cvk w`qv 

cwðg †MU w`qv †ei nevi Rb¨ hvq| wW wR m¨vi jvB‡bi Av‡M P‡j 

Av‡mb| wW wR m¨vi mn 6/7 Rb Awdmvi cwðg †MBU w`qv †ei n‡ZB 

†dvqvivi w`K †_‡K GKwU eªvk Kiv nq| wWwR m¨vi mn 4/5 Rb `iev‡ii 

evwn‡i Ges AviI 3/4  Rb `iev‡ii †fZ‡i c‡o hvq| ZLb GKUv ¸wj 

Avgvi evg nv‡Z Av‡iKUv ¸wj Avgvi cvQvq jv‡M| Avwg ZLb DËi- 

cwðg `iRv w`‡q †ei nB MovBqv MovBqv| BwZg‡a¨ 12/13 Awdmvi 

gviv †M‡Q| Avwg ZLb †`wL `ievi n‡ji DËi cwðg cÖv‡š— G¤¦y‡j‡›m 

GKRb AvnZ ˆmwbK‡K DVv‡”Q| Avwg †Rv‡i WvK w`‡q G¤¦y‡j›m _vgvB| 

Zvici Avgv‡K nvmcvZv‡j wb‡q Avmv nq| Avgv‡K †mjvB †`qv nq| 

e¨v‡ÛR K‡i m¨vjvBb †`qv nq| Abygvb 11.30 Gi w`‡K Avwg 44 

e¨vUvwjq‡bi iwdK‡K †dvb Kwi| bv¯—v I PvR©vi †`Iqvi Rb¨| iwdK 

bv¯—v I PvR©vi wb‡q 20 wgwb‡Ui g‡a¨ Av‡m| †ejv Abygvb 02.30 G 

Avwg nvmcvZv‡j ïb‡Z cvB †h 4 bs †MB‡U we. wW. Avi Gi mv‡_ 

Av‡jvPbv Ki‡Z Ges we‡ ª̀vn eÜ Kivi Rb¨ miKv‡ii cÖwZwbwa Avm‡Q| 

Avwg nvmcvZvj †RwmI †K ewj †h, Avwg 4 bs ‡MB‡U miKv‡ii 

cÖwZwbwai mv‡_ K_v eje| †RwmI Avgvi Rb¨ GKUv G¤¦y‡j›m †`q| 

nvmcvZv‡j Avwg gCb‡K †`L‡Z cvB| Zvi gv_vq e¨v‡ÛR Ges nv‡Z ¸wj 

jvM‡Q| Avwg G¤¦y‡j›m wb‡q iIbv †`B| wmcvnx iwdK‡K †dvb K‡i 

DAD bvwQ‡ii Ae ’̄vb †R‡b Avwg wb‡R G¤¦y‡j›m wb‡q 4_© †kªYxi 

†KvqvU©vi n‡Z DAD bvwQi‡K wb‡q 4 bs †MB‡U hvB| †mLv‡b wM‡q 

DAD ‡ZŠwn`, DAD iwng, DAD Rwjj, DAD nvwee A‡c¶v 

Ki‡Z cvB| Av‡iv 08 Rb we wW Avi mn †gvU 14 Rb cÖavbgš¿xi mv‡_ 

Av‡jvPbvi Rb¨ Gg wc wgR©v Avmg, GKRb gwnjv Gg wc, Gg wc 
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Rvnv½xi Kwiee bvbK mn hgybvi w`‡K iIbv †`B| cÖavbgš¿xi evmvq 

Avgv‡`i †PK K‡i XyKv‡bv nq| Avgiv Av‡jvPbvi c~‡e© kZ© †`B †h, 

Av‡jvPbvq †mbv Awdmvi‡`i‡K †ei K‡i ‡`b| cÖavbgš¿x †mbv Awdmviiv 

_vK‡Z cvi‡ebv| cÖavbgš¿x Avgv‡`i mgm¨v I `vex `vIqv mg~n Rvb‡Z 

Pvb| Avgv‡`i GKRb m`m¨ `vex `vIqv ¸‡jv Rvbvq Ges AviI Rvbvq 

†h cÖ_‡g mvavib ¶gv †NvlYv Ki‡Z n‡e Ges ch©vqµ‡g `vex `vIqv 

¸‡jv c~ib Ki‡Z n‡e| ZLb cÖavbgš¿x Avgv‡`i‡K kZ© †`b †h, mevB‡K 

cywj‡ki wbKU A ¿̄ Rgv w`‡Z n‡e, Avgv‡`i‡K e¨viv‡K wd‡i ‡h‡Z n‡e, 

Ges mKj wRw¤§‡`i‡K gyw³ w`‡Z n‡e| cÖavbgš¿x Avgv‡`i gv‡S wmwbqi 

†K Zv Rvb‡Z PvB‡j DAD ‡ZŠwn` ùvwo‡q hvb| cÖavbgš¿x Avgv‡`i‡K 

DAD ‡ZŠwn‡`i ‡bZ„‡Z¡ KvR Kivi Rb¨ e‡jb| wgwUs †k‡l Avgiv 

wcjLvbvq P‡j Avwm| DAD ‡ZŠwn` wcjLvbvq G‡m cÖavbgš¿xi mv‡_ 

Av‡jvPbvi welq mevB‡K Rvbvq Ges A ¿̄ Rgv †`Iqvi Rb¨ wb‡ ©̀k †`q| 

Avwg evmvq P‡j Avwm| Avgvi evmvq wM‡q †`wL 44 e¨vUvwjq‡bi wmcvnx 

Beªvnxg, 24 e¨vUvwjq‡bi wmcvnx gwbi mv‡_ Avi 01 Rb Avgvi evmvq 

wUwf †`LZv‡Q| c‡ii w`b 26/02/09 mKvj †ejv Avgvi ¿̄x I †g‡q‡K 

†WBix dv‡g©i cv‡ki †`Iqvj UcKvBq¨v wcjLvbvi evwn‡i †ei K‡i †`B| 

Zvici evmvq Avwm| 10.00 c¨v‡iW MÖvD‡Û hvB| 100/150 BDR 

nvwRi nq| Avwg ZLb Rvb‡Z cvwi DAD †ZŠwn`‡K fvicÖvß wWwR 

wnmv‡e wb‡qvM †`qv n‡q‡Q| Abygvb 11.30 Gi w`‡K DAD †ZŠwn` RP 

K‡›U«vj i“‡gi †`vZjvq D‡V BDR m`m¨‡`i D‡Ïk¨ K‡i e‡jb †h, 

Zv‡K wewWAvi Gi fvicÖvß wW wR wnmv‡e wb‡qvM †`qv n‡q‡Q| Ges 

Avgv‡`i mevB‡K A ¿̄ Rgv w`‡Z e‡jb| ZLb mveB A ¿̄ †KvqvU©vi Mv‡W© 

wbqv Rgv †`q| Avwg Zvici evmvq hvB| mÜ¨vi w`‡K †`Iqvj UcKvBqv 

Avwg nvRvixevM hvB| iv‡Z GKwU Pvgovi KviLvbvq _vwK| 27/02/09 

ZvwiL mKv‡j Avevi Iqvj UcKvBqv evmvq Avwm| weKvj 4 Uvi w`‡K 
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†mbvevwnbx Zj−vmx Kv‡j Avgv‡K wewWAvi nvmcvZv‡j wbqv hvq| †mLvb 

n‡Z nwj d¨vwgwj nvmcvZv‡j Avgv‡K ivZ 9.00 Uvi w`‡K fwZ© Kiv‡bv 

nq| 7 gvP© Avevi e‡j mwVK ZvwiL g‡b bvB- Avgv‡K i¨ve wRÁvmvev‡`i 

Rb¨ wbqv hvq| c‡i wcjLvbv n‡Z Avgv‡K †MÖdZvi K‡i| ’ 

The confessional statement of co-accused Kazal Ali 

(C.S.A.11) runs as under- 

“‘HC h¡l ¢ehÑ¡Qe q−u plL¡l NW−el fl ül¡øÌ j¿»£ p¡q¡l¡ M¡a¥e 

¢fmM¡e¡u B−pez ¢L¿º ¢a¢e ®L¡e clh¡l −ee e¡Cz ¢houV¡ Bj¡−cl p¡−b 

B−m¡Qe¡ quz B−m¡Qe¡ qu ®k, Bj¡−cl Lb¡ h¡a¡Ñ c¡h£-c¡Ju¡ öe−me e¡ 

ül¡øÌ j¿»£z ¢hNa 13.02.09 ¢MËx 13 l¡C−gm hÉ¡V¡¢mu¡−el ¢pf¡q£ jDe 

c¤f¤l ®hm¡ H−p Bj¡l L¡−R mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿ−el −M¡S L−lz B¢j 

h¢m ®k, S¡¢e e¡z ¢L L¡l−e ¢S−‘p Ll−m h−m BS−L ®nM ®p¢m−jl 

h¡p¡u k¡−h, Bf¢e k¡−he e¡¢Lz a¡l h¡p¡u k¡h¡l L¡le ¢S−‘p Ll−m ®p 

h−m B¢j p¢WL S¡¢e e¡z f−l B¢j h¢m pju ®hl Ll−a f¡l−m B¢j k¡hz 

aMe ®p 7.30/8.00 V¡l ¢c−L 4ew ®N−V b¡L−a h−mz B¢j ®f±−e 

BVV¡l ¢c−L 4ew ®N−V ®k−u ®c¢M ®k, mÉ¡¾p e¡−uL p¡q¡h¤¢Ÿe, ¢pf¡q£ 

BCu¤h, ¢pf¡q£ ®lS¡Em ¢pf¡q£ ®p¢mj, ¢p¢im RvwKi pq BlJ 8/10 Se 

J ¢pf¡q£ jDez aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl 

h¡p¡u k¡Cz ®k−u ®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL 

HLl¡j, ¢pf¡q£ l¦−hm, mÉ¡x e¡−uL a¡−lL ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l 

j¢el pq B−l¡ A−eL B−m¡Qe¡ Ll−Rz Aaflx ®nM ®p¢mj Bj¡−cl c¡h£ 

c¡Ju¡ pð−å h−me ®k, ea¥e rja¡u H−p¢R Ha c¡h£ c¡Ju¡ HL p−‰ 

f§lZ Ll¡ pñh euz a¡R¡s¡J HV¡ Bj¡l ¢hou euz ül¡øÌ j¿»£l ¢houz 

Bfe¡l g¡Cm fœ ¢c−u k¡e B¢j fÐd¡e j¿»£−L Ah¢qa Llhz Aafl 

Bjl¡ ¢fmM¡e¡ Q−m B¢pz Aafl 15.02.09 ¢MËx ®hm¡ Ae¤j¡e ®f±−e 

c¤CV¡l ¢c−L h¡−úVhm j¡−W ¢Rm¡j, aMe ¢pf¡q£ jDe B−lLSe pq h−m 
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ül¡øÌj¿»£l h¡p¡u k¡h, Bf¢e k¡−he ¢Le¡z Aafl B¢j, mÉ¡x e¡x 

n¡q¡h¤¢Ÿe, ¢pf¡q£ ®p¢mj, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ BCu¤h, ¢pf¡q£ jDe 

pq l¡a fÐ¡u 9 V¡l ¢c−L ül¡øÌ j¿»£l h¡p¡u k¡Cz ®pM¡−e ¢X,H,¢X S¢mm, 

¢X,H,¢X q¡¢hh ¢Rmz ®kM¡−e ül¡øÌ j¿»£ Hl p−‰ −cM¡ e¡ qJu¡u c¡h£ 

c¡Ju¡ a¡l ¢f,H Hl ¢eLV ¢c−u B¢pz H¢ce a¡¢lM 16.02.09 ¢MËxz 

22.02.09 ¢MËx q¡pf¡a¡−m Kod Be−a ®N−m ¢pf¡q£ jD−el p−‰ −cM¡ 

quz ®k  a¡l A¢g−p ®cM¡ Ll−a h−mz ®cM¡ Ll−m ®p h−m ®k, ®cM¡ 

L−l−a¡ ¢LR¤ qm e¡z ¢mg−mV Qs¡−a q−hz jDe h−m ®pC ¢mg−mV R¡¢f−u 

¢h¢m Ll−hz Aafl  B¢j Q−m B¢pz 23.02.09 ¢MËx l¡a Ae¤j¡e 8 V¡l 

¢c−L ¢pf¡q£ ®p¢mj B−p a¡l p−‰ 44 hÉ¡V¡¢mu¡−el j¡−W k¡Cz ®p Bj¡l 

−j¡h¡C−m ¢e−u a¡l p£j ¢c−u ül¡øÌ j¿»£l p−‰ Lb¡ h−mz ¢h¢XBl pç¡q 

Efm−r ¢L ¢e−u Bp−Re h−õ ül¡øÌ j¿»£ h−me ®k, j¡ee£u fÐd¡e j¿»£ 

Bp¤e ¢a¢e hm−a f¡l−hez 

24.02.09 ¢MÊx fÉ¡−lX quz l¡a ®f±−e BVV¡l ¢c−L ¢pf¡q£ jDe 5/6 Se 

¢pf¡q£ ¢e−u Bj¡−L h−m ®k, ¢j¢Vw B−R h¡¢q−l ®k−a q−hz 5 ew ®N−Vl 

®p¡S¡ 70/80 NS c§−l ¢Ve−nX h¡p¡ jDel¡ Q−m ®N−m B¢j ¢LR¤re f−l 

l¡a Ae¤j¡e 9.00 V¡l ¢c−L 5ew ®N−V ®N−m ¢pf¡q£ ®lS¡Em Bj¡−L 

¢j¢Vw Hl ÙÛ¡e ®c¢M−u ®cuz ®kM¡−e ¢pf¡q£ jDe, ¢pf¡q£ l¦−hm, ¢pf¡q£ 

¢jS¡e, ¢pf¡q£ q¡¢hh¤m, mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ q¡¢hh pq 30/35 Se 

¢Rm¡jz ®kM¡−e ¢pÜ¡¿¹ qu ®k, 25.02.09 ¢MËx Hl clh¡l qh¡l pju ®L¡a 

J jÉ¡N¡¢Se m¤V L−l A−Ù»l j¤−M  ®pe¡ A¢gp¡l−cl ¢S¢Çj Ll¡ q−hz 

plL¡l−L S¡e¡−e¡ q−hz c¡h£ Bc¡u e¡ qJu¡ fkÑ¿¹ ¢S¢Çj L−l l¡M¡ q−hz 

a¡q−m AhnÉC c¡h£ Bc¡u q−hz 

25.02.09 ¢MËx cmCe ®n−o q¡¢hmc¡l ®jSl L¡j¡m clh¡−ll ¢c−L j¡QÑ 

L¢l−u ®cuz aMe ®c¢M ®k, 44 hÉ¡V¡¢mu¡−el j¡−W ¢pf¡q£ jDe, ¢pf¡q£ 

®p¢mj, ¢pf¡q£ l¦−hm, pq 10/12 Se c¡¢s−u l−u−Rz ®kM¡−e jD−el p−‰ 

¢LR¤ °p¢eL ¢Rmz Aafl S¡e¡ k¡u −k, clh¡l nl¦ q−h 8 V¡l f¢lh−aÑ 
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pL¡m 9 V¡uz aMe ¢pf¡q£ ¢p¢ŸL, ¢pf¡q£ Bma¡h, ¢pf¡q£ q¡¢hh, ¢pf¡q£ 

q¡¢gS pq L−uLSe ¢j−m pcl l¡C−gm hÉ¡V¡¢mu¡−e k¡Cz ®pM¡−e 30/35 

Se ¢Rmz Aafl ¢pf¡q£ jDe, ¢pf¡q£ ®lS¡Em, ¢pf¡q£ ®p¢mj  2¢V c−m 

i¡N L−lz ¢pf¡q£ j¡D−el ®ea«−aÅ B¢j, ¢jx ®p¢mj, ¢jx l¦−hm, ¢jx 

p¡S¤L, mÉ¡x e¡x HLl¡j, ¢jx l¢gL¥m Bl.¢f ®lS¡ −L¡X i¡‰¡ NË¦−f k¡Cz 

¢jx Bma¡g, ¢jx ¢p¢ŸLpq 10/12 Se jÉ¡N¡¢Se i¡‰e NË¦−f k¡uz 

B¢j ®L¡−al ¢p¢s−a c¡¢s−u ¢Rm¡jz ¢ia−l k¡u ¢jx j¡De, ¢jx ®lS¡Em, 

¢jx ®p¢mj, mÉ¡¾p HLl¡j pq L−uL Sez ¢pf¡q£ ®lS¡Em ®p¢¾Vl ¢eLV 

q−a AÙ» ®L−s ®euz c¡¢u−aÅ b¡L¡ ®jSl p¡−q−hl q¡a-f¡ h¡yd¡ quz N¡XÑ 

Lj¡ä¡l Hl ¢eLV q−a Q¡h£ AÙ» ®L−s ®euz Aafl −L¡a ®i−‰ ¢jx jDe 

HL¢V Hj.Hj.¢S J HL¢V l¡C−gm ®euz Aafl B¢j ¢jx j¡D−el ¢eLV 

q−a HLV¡ l¡C−gm ®eCz Aafl Bj¡l jÉ¡N¡¢S−el ¢c−L lJu¡e¡ qCz 

Aafl …¢m ¢e−u j¡De J B¢j clh¡−ll ¢c−L ®c±−s k¡Cz Aafl clh¡l 

q−ml l¡æ¡ O−ll clS¡ ¢c−u ¢QvL¡l ¢c−u j¡De clh¡−l Q−m k¡uz Aafl 

®c¢M ®k, j¡De f−s k¡uz aMe clh¡l qm ®R−s °p¢eLl¡ ®hl q−a öl¦ 

L−lz Aafl B¢jJ ®hl q−u c¢re f¡−nÄÑ c¡¢s−u c¡¢s−u b¡¢Lz aMe ¢LR¤ 

A¢gp¡l H−p h−m Bfe¡l¡ ¢ia−l B−pe  ¢X.¢S p¡−qh clh¡l ¢e−hez 

aMe ®LE ®LE clh¡l q−ml ¢c−L k¡uz ®LE ®LE c¡¢s−u b¡−Lz Aafl 

clh¡l q−ml Ešl ¢c−L …¢m öl¦ quz aMe B¢j h¡p¡u k¡Cz aMe Ae¤j¡e 

10 V¡ h¡−Sz fÐ¡u Bd¡ O¾V¡ fl ®c¢M ®k, ph¡l q¡−a AÙ»z B¢j p¡l¡ ¢ce 

p¡l¡ l¡a h¡p¡−aC ¢Rm¡jz 

a¡lfl 26.02.09 ¢MËx pL¡m 10 V¡l ¢c−L ®XCl£ g¡−jÑl f¡n ¢c−u Bj¡l 

Ù»£−L ®hl L−l ®cCz ®kM¡−e ¢jx ®p¢m−jl p−‰ ®cM¡ quz ®p h−m AÙ» Sj¡ 

q−hz Aafl B¢j AÙ» ¢e−u f¡L¡ NË¡E−el ¢c−L Q−m B¢pz ®pM¡−e e¡−uh 

p¤−hc¡l ¢Rmz aMe Mhl B−p ®k, Bjl¡ pcl cçl HÉV¡L L−l−Rz 

Aafl 4/5 S−el HLV¡ cm−L ¢X,H,¢X ®a±¢q−cl ¢eLV pwh¡c ®cu¡l 

SeÉ f¡W¡uz B¢j ®pC c−m ¢Rm¡jz Aafl B¢j ¢eS hÉ¡V¡¢mu¡−e ¢N−u cm 
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Ce q−u AÙ» Sj¡ ®cCz aMe ö¢e−k A¢gp¡l−cl gÉ¡¢j¢m−L ®L¡u¡VÑ¡l N¡−XÑ 

¢S¢Çj L−l ®l−M−Rz ®kM¡−e ®mx L−eÑm L¡jl¦‹¡j¡e pq L−uLSe 

A¢gp¡l J gÉ¡−j¢m ®cM−a f¡Cz Bh¡l ®hm¡ 2 V¡l ¢c−L g¡u¡l öe−a 

f¡Cz f−l j¡C¢Lw L−l h−m ¢gp g¡u¡l q−u−Rz Aafl ®hm¡ Ae¤j¡e 3 

O¢VL¡l pju ®XCl£ g¡jÑ Hl f¡n ¢c−u ¢p¢im ®f¡n¡−L ®hl q−u k¡Cz 

Y¡L¡u BaÈ£u−cl h¡p¡u ¢Rm¡jz Aafl ¢V¢i−a ®O¡oe¡ ö−e 01.03.09 

¢MËx ¢fmM¡−e ®k¡Nc¡e L¢lz” 

The confessional statement of co-accused Lance naik 

Md. Ekramul Islam (C.S.A.35) runs as under- 

“Avwg wcjLvbvq 24 ivB‡dj e¨vUvwjq‡bi ˆmwbK jvB‡b _vKZvg| msm` 

wbe©vP‡bi ci, 2/3 w`b ci Avwg, 44 ivB‡dj e¨vUvwjq‡bi wmcvnx 

†mwjg mn AviI 3 Rb wcjLvbvi wfZ‡ii ev‡¯‹Uej gv‡V Avgv‡`i 

wewfbœ `vex `vIqv wbqv K_v ejwQjvg| Av‡jvPbv KiwQjvg gvMwie 

bvgv‡Ri ci ciB| Avgiv Avgv‡`i 100% ‡ikb, UvBg †¯‹j, mxgvš— 

fvZv, †cbk‡bi ci ỳB BDwbU †ikb wbqv wewfbœ Av‡jvPbv Kwi Ges 

Avgv‡`i wcjLvbv GjvKvi Gg.wc dR‡j b~i Zvcm‡K Rvbv‡bv `iKvi 

e‡j mevB gZvgZ †`B| ¾  w`b ci †mwjg Avgv‡K Rvbvq †h dR‡j b~i 

Zvcm‡K me welq Rvbv‡bv n‡q‡Q| Gi 4/5 w`b ci Avevi †mwjg 

Avgv‡K Rvbvq †h Zvcm mv‡ne †Kvb e¨e ’̄v Ki‡Z cv‡i bvB| 13/2/09 

ZvwiL ỳcyi 12.00/1.00 Uvi w`‡K 30 ivB‡dj e¨vUvwjq‡bi j¨v›m 

bv‡qK Zv‡iK Rvbvq †h Zviv Zv‡`i `vex `vIqv wb‡q mÜ¨vi w`‡K M.P. 

†kL †mwjg mv‡n‡ei evmvq hv‡e| Avgv‡K ‡h‡Z e‡j H w`b ivZ 

8.30/8.45 Gi w`‡K Avwg, Zv‡iK, wmcvnx †mwjg, DAD nvwee 

mv‡ne, DAD Rvwgj mv‡ne mn †gvU 18 Rb †kL †mwj‡gi ebvbxi 

evmvq hvB| wewfbœ fv‡e Avgiv mevB wMqv wgwjZ nB| Avwg, Zv‡iK Ges 
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AviI wZbRb BDR U¨vw· K¨v‡e hvB| Avgv‡`i `vex wbqv DAD 

mv‡neiv MP mv‡n‡ei mv‡_ Avjvc K‡ib Ges 2 wU cÎ Zvi nv‡Z †`b| 

MP mv‡ne dvBj AvKv‡i †`Iqvi Rb¨ e‡jb| Zvici Avgiv P‡j 

Avwm| 

25/02/09 Bs Zvwi‡Li 6/7 w`b Av‡M j¨v›m bv‡qK Zv‡iK, wmcvnx 

†mwjg, 13 ivB‡dj e¨vUvwjq‡bi gCb mn AviI A‡b‡K BDR Gi 5 

bs †MB‡Ui evwn‡i AemicÖvß my‡e`vi †gRi ‡Zvive Avjxi evmvq GKwU 

wgwUs nq| Avwg Zv‡iK n‡Z GB wgwUs-Gi wel‡q ïwb| Z‡e Avwg GB 

wgwUs-G hvB bvB| 24 ZvwiL weKvj Abygvb 4.30 wgwb‡Ui w`‡K Avgvi 

e¨vUwjqb wmI †jt K‡b©j jyrdzi ingv‡b ebvbx ’̄ Lvjvi evmvq hvB| m¨vi 

Avgv‡K cvVvq| ebvbx hvIqvi mgq wbDgv‡K©‡U †c‡U«vj cv‡¤úi mvg‡b 

wmcvnx †mwj‡gi mv‡_ †`Lv nq| †m Avgv‡K Avgv‡`i wewfbœ `vex `vIqv 

msewjZ GKwU n¨vÛwej †`Lvq| G iKg n¨vÛwe‡ji 5 Uv c¨v‡KU Zvi 

nv‡Z wQj| cÖvq 1000-1200 n¨vÛwej n‡e| Avgv‡K †m w`‡Z PvBwQj| 

Avwg m¨v‡ii Kv‡Q hvw”Q e‡j †bB bvB| weKvj 5.30 wgwb‡Ui w`‡K 

†mwjg Avgv‡K †gvevBj K‡i mÜ¨v 7.00 Uvi w`‡K 5 bs †MB‡Ui evwn‡i 

wgwUs G Avm‡Z e‡j| 7.15/7.30 Gi w`‡K wd‡i Avwg m¨vi‡K Zvi 

Lvjvi evmv n‡Z Avbv wRwbmcÎ eySvBqv w`qv e¨viv‡K Avwm| Zvici 

LvIqv `vIqv c‡i 5 bs †MB‡Ui evwn‡i wgwUs Gi RvqMvi w`‡K †h‡Z 

_vK‡j GKwU wUb‡mW evoxi mvg‡b wmcvnx †mwjg mn 10/12 Rb BDR 

†K `vov‡bv †`wL| wgwUs-G †h mKj wm×vš— †bqv n‡q‡Q Zv †mwjg 

Avgv‡K †kvbvq| †m Rvbvq †h AvMvgxKvj 25/02/09 ZvwiL `iev‡ii 

mgq †KvZ I g¨vMwRb n‡Z A ¿̄ jyU K‡i †mbv Awdmvi‡`i wRw¤§ K‡i 

Avgv‡`i `vex Av`vq Kiv n‡e| Gi Rb¨ 25 ZvwiL mKvj 7 Uvi mgq 

mevB 44 ivB‡dj e¨vUvwjq‡bi mvg‡b Rgv‡qZ n‡e| Gici cieZx© 

Kg©cš’v †bIqv n‡e| †mwjg mevB‡K iwk PvKz wb‡q Avm‡Z e‡j| me 
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Awdmvi‡`i wRw¤§ K‡i ivB‡dj ¯‹yj GÛ K‡j‡R ivLv n‡e| Zvici `vex 

Av`‡qi Rb¨ miKvi‡K Pvc †`Iqv n‡e| 

25/02/09 Bs ZvwiL mKvj †ejv `ievi ïi“ nq| Avgvi `iev‡i 

hvIqvi K_v wQj bv| Avwg Awdmv‡ii KvR KiZvg| Avwg Avgvi 

Awdmv‡ii evB‡ii Kv‡Ri ivbvi wQjvg|  

9.30 Uvi w`‡K `ievi nj n‡Z ¸wji kã ïwb| Avwg ¸wj ï‡b K¨vw›Ub 

n‡Z †ei n‡q Avwm| 8/10 Rb BDR A ¿̄avix‡K gy‡Lvk civ Ae ’̄vq 

†m›U«vj †KvZ n‡Z A ¿̄ nv‡Z Avgv‡`i e¨vUvwjq‡bi w`‡K Avm‡Z †`wL| 

Gi g‡a¨ wmcvnx †mwjg‡K wPwb| Zvi gy‡L gy‡Lvk wQj| KÉ ï‡b Avwg 

Zv‡K wPwb| †mwj‡gi mv‡_ GKRb Avgvi nv‡Z GKUv SMG Zy‡j †`q| 

Avwg A ¿̄ wbqv †Kw›U‡bi wfZ‡i hvB| wKQy¶b ci †Kw›Ub n‡Z †ei n‡q 

Avgv‡`i wewìs Gi Iqv‡ji mv‡_ ùvovBqv _vwK| †`wL †h 2 Rb 

gy‡Lvkavix BDR †jt K‡b©j Bqvmwgb Gi Kvco a‡i UvbvUvbx Ki‡Q| 

GKRb g¨vWv‡gi Mjvq a‡i| Avwg wMqv g¨vWvg‡K QvovBqv Avwb| Zvici 

Avwg g¨vWvg‡K m`i ivB‡dj e¨vUvwjq‡bi Awd‡m DVvBqv Avwg 24 

e¨vUvwjq‡b P‡j Avwm| Avwg †mLv‡b A ¿̄ nv‡Z cÖvq 12.30 ch©š— _vwK| 

e¨vUvwjq‡bi mvg‡b n‡Z iv¯—v n‡Z Kzuwo‡q GKwU bxj Kvco Avwg Avgvi 

gv_vq evuwa| Zvici Avwg 4 bs †MB‡Ui w`‡K hvB| Avevi ‡Mvjv¸wj 

Avi¤¢ n‡q‡Q| RP †MB‡U me mgq GKUv n¨vÛ gvBK _v‡K| Avwg n¨vÛ 

gvBKUv wbqv BDR †`i Ah_v ‡Mvjv¸wj bv Kivi Rb¨ Aby‡iva Kwi| 

Avwg gvB‡K †NvlYv Kwi †h Avgv‡`i †Kvb kÎ“ bvB Ges ¸wj Avg‡`i 

m¤ú`| Avwg mevB‡K kvš— _vK‡Z ewj| 1 Uvi w`‡K bvgvh c‡o †K› ª̀xq 

†Kv‡Z A ¿̄ †i‡L cÖvq 2 Uvi w`‡K Avgvi e¨viv‡K Avwm| Avmi bvgv‡hi 

ci 5 bs †MB‡Ui w`‡K hvB| `ievi n‡ji mvg‡b jvj c ©̀v †Niv w`qv 

6/7 Rb Awdmv‡ii jvk †`wL| GKUv jvk Avgv‡`i e¨vUvwjq‡bi Uy AvB 

wm †gRi mv‡jn Avn‡¤§‡`i m¨v‡ii| evKx‡`i wVKg‡Zv wPwb bvB| Gici 
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Avwg e¨viv‡K P‡j Avwm| 26 ZvwiL †cv‡b 11 Uvi w`‡K 4 bs †MB‡U 

hvB| ‡MB‡U gš¿x mvnviv LvZyb mn AviI A‡b‡K wQj| Avwg wcK Avc 

w`‡q †fZ‡i AvUK cov †mbv Kg©KZ©v‡`i cwiev‡ii m`m¨‡`i D×vi K‡i 

4 bs †MB‡U †cŠ‡Q †`B| Avwg ZLb wgwWqvi †jvK‡`i mv‡_ Avgv‡`i 

`vex `vIqv wbqv wKQy K_vevZ©v ewj| weKvj 4.00 Uvi w`‡K e¨viv‡K 

Avwm| †Kvb †jvK ZLb e¨viv‡K bvB| Zvici wmwfj †cvlvK c‡o 03 bs 

†MB‡Ui Iqvj UcKvBqv †ei n‡q hvB| iv‡Z GKwU KvR Pjv Kb÷«vKkb 

mvB‡U wQjvg| 27 ZvwiL Avwg wm‡j‡U hvB| †mLv‡b Avgvi Zvj‡Zv 

fvB‡qi evmvq hvB| miKvix †Nvlbvq 03/03/09 wm‡jU m`i _vbvq 

nvwRi nB| c‡i cywjk Avgv‡K wm‡jU m`i †m±‡i †cŠ‡Q ‡`q| ‡mLvb 

n‡Z 10/03/09 Zvs i¨ve Avgv‡K wbqv Av‡m| c‡i Avgv‡K wcjLvbvq 

cvVvBqv †`q| wcjLvbvi 24 ivB‡dj e¨vUvwjqb n‡Z Avgv‡K 02/07/09 

Bs ZvwiL †MÖdZvi Kiv nh| GB Avgvi Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

320 and 654 are all formal witnesses, the informant, the 

confession recording Magistrate and the investigation officer 

respectively but P.Ws.31, 345 and 429 are eye witnesses to the 

occurrence. P.W. 31 identified the accused-respondent with his 

battalion No.33. He claims to see the accused-respondent to 

seat on a meeting along with other 8/10 BDR personnel in Prim 

Coching Centre prior to the occurrence probally on 16.02.2009 

and 17.02.2009 and they were found in aggresive mood. He 
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also claims to see that they composed a leaflet containing their 

demands to be placed before the Prime Minister and to serve 

the photocopy of the leaflet to Sheikh Selim, Home Minister 

and Barister Tapash. His evidence discloses the active 

participation of the accused respondent to the conspiracy that 

the rebellions hatched up for the occurrence. From the 

testimony of P.W.345 it appears that the accused-respondent in 

persuance of the conspiracy to the occurrence he along with 

other rebellions visited his residence on 13.02.2009. From the 

testimony of P.W.429, the then manager of the Prim Coching 

Centre it also appears that the accused-respndent along with 

other conspirators visited the Prim Coching Centre prior to 

BDR week and took seat there together with Zakir, the owner 

of Prim Coching Centre. From his evidence it further appears 

that they held meeting in Prim Coching Centre on 17/18th Feb, 

2009 and composed a paper containing their demands in a 

computer for placing before the Prime Minister. His evidence is 

corroborative to the evidence of P.W.31 in respect of the 

conspiracy that the accused-respodent and other conspirators 

were hatching up to commit the occurrence. The testimonies of 
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the above P.Ws. remained unembleshed, untainted, unshaken 

and their evidence bears substance to the charge under Section 

120B of the Penal Code against the accused-respondent. The 

confessional statement of the accused–respondent appears 

inculpatory. He admits in his confessional statement that he 

went to the residence of Sheikh Salim and that finds 

corroboration by the testimony of P.W.345 and further admits 

of his visit to the residence of the then Home Minister at Mintu 

Road. The confessional statements of co-accused Kazal Ali 

(C.S.A.11), Lance Naik Md. Ekramul Islam (C.S.A.35) and 

Sepoy Md. Selim Reza (C.S.A.6) also find corroboration of 

visit of accused-respondent to the residence of Sheikh Salim, 

Prim Coching Centre that lends support to his active 

participation in conspiracy to the occurrence. P.W.320, the 

confession recording Magistrate certified to it’s voluntariness. 

No evidence appears that his confession was obtained under 

coercion or by way of undue influence. The confession of the 

accused-respondent thus appears voluntary and true bearing 

evidentiary value. The confession of the accused-respondent as 

well as the confessions of the co-accused having been 



 

 

10525

corroborated by the witnesses it bears substance and it should 

be taken into consideration as evidence against the accused-

respondent. He also submits that from the evidence on record it 

is evident that the accused–respondent had his participation in 

conspiracy that was hatched up prior to the occurrence and 

caused killings of army officers in Peelkhana on 25.-26th Feb, 

2009. 

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.31, 345 and 429 together with 

confessional statement of the accused-respondnet and those of 

co-accused appears credible, reliable, trustworthy and sufficient 

to prove the charges against the accused-respondent. It is 

evident that the accused–respondent was a member of unlawful 

assembly and that to attain the common object of the rebellions 

he took up arms by plundering kote and actively participated 

with other rebellions to the occurrence in committing murder of 

army officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 
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accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Daudur Rahman Mina, the learned Advocate 

appearing on behalf of the accused-respondent submits that 

prosecution in support the charges against the accused-

respondent placed the testimonies of P.Ws.1, 31, 320, 345, 429 

and 654 together with confessional statement of the accused-

respondent and those of co-accused. 

Mr. Rahman further submits that initially the accused-

respondent was charged  with 120B/302/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 120B/302/201/149/109/34 of the Penal Code 

beyond his knowledge causing the trial vitiated.  

Mr. Rahman also submits that P.Ws.1, 320 and 654 are 

merely formal witnesses. The testimonies of P.Ws.31, 345 and 

429 relate to conspiracy to the occurrence as alleged by the 

prosecution but their evidence inspires no confidence. From the 
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evidence of P.W.345 it appears that the accused-respondent and 

other BDR personnel visited his residence to inform him of 

their grievence and it does not appear that any sort of 

conspiracy was held there. The identification of the accused-

respondent by P.Ws. 31, 345 and 429 is not proper. P.W.654, 

the investigation officer admits that none of the witnesses 

referred in their 164 statement that the accused-respondent 

hailed from Battalion 33. P.W.345 and 429 merely referred the 

accused–respondent as Sepoy ‘Tariq’. The testimony of P.W.31 

that the accused-respondent hailed from Battalion 33 is 

appearently appears tutored and by way of emblishment. He 

also admitted in his cross-examination that the accused-

respondent hailed from 30 Battalion. Moreso, P.W.31 is a 

disputed witness and it is admitted by P.W.654 that he was 

examined at belated stage on 26.02.2011 and thus his evidence 

lacks credibility. The confession of the accused-respondent 

appears exculpatory. P.W.654 further admitted that the accused-

respondent was taken on remand at several occasions and it is 

appearent that his confession is no more but a product of torture 

and it does not bear any evidentiary value. He also admitted that 
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one Sepoy Badak namely Tariqul Islam and another Habilder 

Tariqul Islam were not sent up in C.S. serial No.984 and 1253. 

The confession of the co-accused also bears no substance 

having no other corroboration by any other witness.  

Mr. Rahman, in fine, submits that no substantive 

evidence appears against the accused-respondent in support of 

the charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 
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‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws.31, 345 and 429. They both are eye witnesses 

to the occurrence.  

P.W.31 deposed- 

“c‡i Avwg RvwKi mv‡n‡ei K_vgZ 2w`b ci mÜvi mgq Prime †KvwPs 

†m›Uv‡i hvB| Awdm i“‡g Xy‡K †`wL nvwej`vi gwnDwÏb PÆMÖvg †mKUi 

j¨vÝ bv‡qK mvnveywÏb 44 e¨vUvwjqb, j¨vÝ bv‡qK Zv‡iKzj 33 

e¨vUvwjqb j¨vÝ bv‡qK gwRei nvwej`vi mnt gwbi“¾vgvb wmcvnx Avqye 

Avjx mn AviI 8/10 Rb wewWAvi m`m¨‡K wgwUs Ki‡Z †`wL| wgwUs G 

Zviv LyeB Lyã wQj|” 

P.W.345 deposeed- 

“MZ 13-02-09 mv‡j GjvKvi RbMb Avgvi evmvq mvÿvr K‡i| 6/7 

Rb †jvK Avgvi mvg‡b e‡m  wewWAvi Gi †jvK e‡j cwiPq †`q| Zviv 

e‡j wWGwW Rwjj wWGwW nvwee, wmcvnx †mwjg, wmcvnx gBb, wmcvnx 

Zv‡iK I AvBqye e‡j cwiPq †`q| Zv‡`i `vex `vIqvi K_v Avgv‡K 

ej‡Z Pvq| Avwg ewj Avcbv‡`i `vex ¯̂ivóª  gš¿bvj‡q e‡jb| Zviv 

Zv‡`i †ikb, Mvox, QzwU, we‡`kx wgk‡b hvIqvi mgm¨vi K_v e‡j| ¯‹zj 
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K‡j‡R fwZ©i mgm¨v I e‡j| Avwg ewj wjwLZ †`b me K_v g‡b _vK‡e 

bv|” 

P.W. 429 deposed-  

‘wewWAvi mßvn mvg‡b †i‡L `vex Av`v‡qi Rb¨ wmcvnx AvBqye, Zv‡iK, 

Aviwc †Riv, mvnveywÏb, gwdR, j¨vÝ bvt gwRei, bv‡qK kixd, nvwej`vi 

gwnDwÏb gwbi, ev`j, jwZd, bvt my‡e`vi mvB ỳi Ges Gd Gg LvBi“j 

mn A‡b‡K RvwK‡ii Kv‡Q Avm‡Zv I civgk© wbZ| 17/18 †d«t mÜ¨v 

7/8 Uvq mgq D‡jøwLZ Avmvgxiv RvwKi mv‡ne‡K bv †c‡q 1 N›Uv wgwUs 

K‡i †KvwPs †m›Uv‡ii g‡a¨| nvwej`vi gwbi 1wU KvM‡R `vex mn 

Kw¤cDUv‡i K‡¤cvR K‡i cÖavbgwš¿ †K †`Iqvi Rb¨| Zviv RvwKi 

mv‡n‡ei m‡½ Av‡jvPbv K‡i|’ 

It is evident from the testimonies of the above witnesses 

that the accused-respondent had active participation in hatching 

up the conspiracy as well as to the occurrence as member of 

unlawful assembly in committing murder to the army officers.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement and those of co-accused. 

The accused-respondent Lance Naik Tariqul Islam 

(C.S.A.39), stated in his confessional statement-  
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“A¡¢j l¡a 7.00-7.30 V¡u ¢lLÊ¡  ¢cu¡ p¡C¾p mÉ¡h−lVl£ k¡Cz l¡Ù¹¡ H²p 

L−l A¡lJ HL¢V ¢lLp¡ ¢e−u g¡jÑ−NV k¡Cz A¡¢j ül¡øÌj¿»£l h¡p¡l 

p¡j−el l¡Ù¹¡u ®c¢M q¡¢hmc¡l j¢el, ¢p¢i¢mu¡e S¡¢Ll, ¢pf¡q£ BCEh, 

j¢el, S¡e¡u ®k, ¢X H ¢X S¢mm plL¡l£ N¡s£  ¢eu¡ A¡p−Rz ül¡øÌj¿»£ 

¢j¾V¤ ®l¡−X A¡−R S¡e¡uz a¡l¡ ¢j¾V¤ ®l¡−sl h¡p¡u k¡Ju¡l SeÉ lJe¡ ®cuz 

A¡¢j Q−m A¡¢pz j¢el h®m j¿»£ h¡p¡u  b¡L−m A¡j¡l Hm¡L¡l f¤L¤−ll 

pjpÉ¡l Lb¡V¡ a¡−L S¡e¡a A¡¢j −N¢R A¡j¡l ¢e−Sl L¡−S A¡j¡l h¡p¡l 

L¡−R f¤L¤l ¢eu¡ ®k pjpÉ¡ A¡¢j ®pC ¢ho−u ®N¢Rm¡jz a¡l¡ −N−R a¡−cl 

c¡h£ c¡Ju¡ ¢eu¡” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.320 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Md. Selim Reza (C.S.A.06) stated in 

his confessional statement-  

‘Avwg welqwU wmcvnx gCb, Avi wc †iRv I wmcvnx KvRj‡K RvbvB| H 

w`b (13/02/09) mÜ¨v 7.30 wgwb‡Ui †ivj K‡ji ci Avwg Rvcvb- 

evsjv‡`k nvmcvZv‡ji bx‡P †cŠuQvB cÖvq 8.00 Uvi w`‡K| Gici G‡K 

G‡m wmcvnx gvCb, wmcvnx i“‡ej, wmcvnx kvnv`vZ, nvwej`vi gwbi, 

j¨v›m bv‡qK kvneyÏxb, j¨v›m bv‡qK GKivg, j¨v›m bv‡qK Zv‡iK, 

wmcvnx AvBqye, wmcvnx ‡g‡n`x, wmcvnx mv¾v`, wmcvnx KvRj, wmcvnx 



 

 

10536

Avi wc †iRvDj Av‡m| mv‡_ F Gg †KvwPs †m›Uv‡ii gvwjK RvwKi wQj| 

’ 

Co-accused Kazal Ali (C.S.A.11) stated in his 

confessional statement-  

 “aMe Bj¡l ¢p,He,¢S ¢jö−Ll j¡dÉ−j ®nM ®p¢m−jl h¡p¡u k¡Cz ®k−u 

®c¢M ®k, ¢X,H,¢X q¡¢hh, ¢X,H,¢X S¢mm mÉ¡x e¡−uL HLl¡j, ¢pf¡q£ l¦−hm, mÉ¡x 

e¡−uL a¡−lL, ¢pf¡q£ ®lS¡Em, q¡¢hmc¡l j¢el pq B−l¡ A−eL B−m¡Qe¡ 

Ll−Rz” 

Co-accused Lance naik Md. Ekramul Islam (C.S.A.35) 

stated in his confessional statement-  

 “13/2/09 ZvwiL ỳcyi 12.00/1.00 Uvi w`‡K 30 ivB‡dj e¨vUvwjq‡bi 

j¨v›m bv‡qK Zv‡iK Rvbvq †h Zviv Zv‡`i `vex `vIqv wb‡q mÜ¨vi w`‡K M.P. 

†kL †mwjg mv‡n‡ei evmvq hv‡e| Avgv‡K ‡h‡Z e‡j H w`b ivZ 8.30/8.45 

Gi w`‡K Avwg, Zv‡iK, wmcvnx †mwjg, DAD nvwee mv‡ne, DAD Rvwgj 

mv‡ne mn †gvU 18 Rb †kL †mwj‡gi ebvbxi evmvq hvB| wewfbœ fv‡e Avgiv 

mevB wMqv wgwjZ nB| Avwg, Zv‡iK Ges AviI wZbRb BDR U¨vw· K¨v‡e hvB| 

Avgv‡`i `vex wbqv DAD mv‡neiv MP mv‡n‡ei mv‡_ Avjvc K‡ib Ges 2 wU 

cÎ Zvi nv‡Z †`b| MP mv‡ne dvBj AvKv‡i †`Iqvi Rb¨ e‡jb| Zvici 

Avgiv P‡j Avwm|” 
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The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by the eye witnesses it bears evidentiary 

value in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 
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sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.42 Sepoy /71807 Mehedi Hassan.  

Trial court charged the accused-respondent under 

Sections 120B/302/201/149/109/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Sepoy Abdur Rahman (C.S.A.203).  

 P.W.1 Novojoty Khisha, informant, 

 P.W.46 Sepoy Chalok Md. Kamruzzaman 

 P.W.61 Habilder Md. Ashraf Uddin 

 P.W.103 JCO Naib Suvader Md. Abdul Wahab Talukder 

 P.W.216 Sepoy Golam Kabir and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W. 46 Sepoy Driver Md. Kamruzzaman  deposed that 

on 25.02.2009 he was in the Darber. At about 9.25 A.M.  when 

violence was created in Darber he came out therefrom. He came 

to see in front of the office of 44 Battalion Sepoy Hasan, Naik 

Bellal, Sepoy Morshed, Mosharaf, the accused-respondent 

Mehidi Hasan (71807), Sepoy Ramen and some other BDR 

personnel to proceed towards Darber Hall by making fire. He 

went to his government residence and remained there with his 

family member on 26.02.2009 at about 3.00 P.M. he left 

Peekhana with his family members and went to Gazipur.  

In cross-examination on behalf of the accused-

respondent, he stated that he deposed before I.O. on 

31.03.2009. His statement was read over to him. He deposed in 

New market police station case No.9 dated 06.04.2009. He had 

no talked with any army officer in Darber Hall. He denied the 

suggestion that in order to participate with the rebellion he 
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came out from the Darber Hall. He saw many army officers 

outside Darber Hall but he had no talk with them. He was with 

uniform. He came out from Darber Hall at 9.40 A.M. coming 

out from Darber he went to his office. After 2/3 minutes he 

heard of firing. He cannot say whether the accused were in 

Darber Hall. He tried to save army officers but failed. He also 

tried to make contact over mobile but failed. He did not go 

outside of the residence. He did not hear any miking from the 

side of government. He cannot say whether there was easy exit 

through gate No.4. He denied the suggestion that since his 

activities were objectionable.  He denied the suggestion that 

from his government residence some arms were recovered. He 

denied the suggestion that in order to save him from the list of 

accused he deposed falsely and implicated the aforesaid 

accused falsely. 

P.W. 61 Habilder Md. Ashraf Uddin deposed that he 

joined in BDR in on 1.10.1983. On 24.02.2009 while he was 

coming back from Taltoo-show towards his residence he 

happened to meet with the accused-respondent Sepoy Mehedi 

Hasan, Rafiqul, Rezaul Karim, Mizanur Rahman, Sepoy Aybur 
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Rahman, Atiqur Rahman, Sadullah, Kamrul, Mesbah Uddin, 

Selim and others of 44 Battalion to come towards gate No. 5. 

On query, among them Mijanur Rahman told him that they 

went to the residence of Zakaria for implementing their 

demands.   

 In cross-examination on behalf of the accused-

respondent, he stated that he can’t say whether there was any 

other  accused named Mehedi in the case. He reiterated that the 

badge No. of Mehedi, the instant accused-respondent is 71807. 

P.W. 103 J.C.O. Naik Subedar Md. Abdul Wahab 

Talukder deposed that on 24.02.2009 he was present as 

spectator. On that day he found Sepoy Salim, Sepoy Al-

Mamun, the accused-respondent Sepoy Mehedi Hasan, Sepoy 

Saidur, Sepoy Sajjad, Seopy Sahadat, Seopy Tariqul, Seopy 

Moyeen, Seopy Nurul Alam, Seopy Mokbul Hossain and some 

other BDR personnel to move towards south from gate No.5. 

They were saying that they would place the demands of the 

BDR personnel. After observing ‘V¡Y¥~ ®n¡’ at about 10.00 P.M. he 

left Peekhana and went to his residence. On 25.02.2009 he 

repoted Maj. Shah Alam of sitting arrangement in Galf field. At 
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about 9.25 A.M. he heard of firing from the side of Darber. 

BDR personnel left Galf field and moved at different direction. 

He took shelter in the guard room at 12.30. He came out 

therefrom and took stand behind the Barak No.1. Therefrom, he 

came to see Sepoy Ripon, Sajedur, 68696 Sepoy Mamun, 

Lance Naik Mozzamel and some other to make firing. On 

26.02.2009 at about 3.30 he left Peekhana for his residence 

through  gate No.5. 

In cross-examination on behalf of the accused-respondent 

, he stated that he cannot say who was with him in the guard 

room. He did not see any army officers in the guard room. He 

had no talk with the soldiers. He cannot say whether there was 

an inquiry committee under the chairmanship of Lt. General 

Jahangir and also cannot say whether there was any committee 

headed by Commerce Minister Faruq Khan. He also cannot say 

whether there was inquiry committee under 24 Battalion of 

F.B.I. He cannot say whether investigation officer Kaher 

Akanda set up his office in Peekhana. He came to know that 

BDR personnel from 24 Battalion were arrested and some of 

them were arrested from inside of Peekhana. He denied the 
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suggestion that he did not see the accused to make firing and 

that he deposed falsely at the instance of the prosecution. He 

did not know of recovery articles on 26.02.2009. 

P.W.216 Sepoy golam Kabir deposed that on 25.02.2009 

he went to BDR hospital at 9.00 A.M. At about 9.10 he heard 

firing. Later on he went to 36 Battalion. There he came to see 

the accused-respondent 71807 Sepoy Mehedi Hasan, 73295 

Sepoy Habibur, 59303 Sepoy Noor Hossain to make firing. 

Afterwards he left Peekhana on that day.  

In cross-examination on behalf of the accused-

respondent, he stated that he deposed before I.O. on 

11.06.2009. He came to know that there was grievance among 

the BDR persons and he told it to investigation officer. He 

denied the suggestion that he himself was aggrieved.  He can’t 

remember who was his commander. He denied the suggestion 

that he did not see any BDR person to make firing and that he 

deposed falsely. He left Peekhana at 2 P.M. on 25.02.2009.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that  P.W.46 deposed before him that he 



 

 

10544

saw the accused in the field, on the road and in front of the 

office but he did not depose before him specially whom he saw 

when and where. He recorded the 161 statement of P.W.103 on 

26.02.2011. P.W.103 was on duty in Peekhana  till 12.07.2010. 

The accused-respondent was implicated in 1st C.S. He denied 

the suggestion that he implicated the accused-respondent falsely 

without any evidence and subsequently to fill up the lacuna he 

created P.W.103 as witness. He shown arrest the accused-

respondent on 02.05.2010 and took him remand for 8 days and 

after remand sent him to Court on 13.06.2010. He denied the 

suggestion that he implicated the accused-respondent falsely.  

The confession of the co-accused Sepoy Abdur Rahman 

(C.S.A.203) runs as under- 

“ NUbvi ZvwiL 25†k †di“«qvix,2009 mvj| Avwg nvRvixevM GK 

evmvq fvov _vKZvg| Avwg 23/2/09 Bs Zvwi‡L I24/2/09 Bs Zvwi‡L 

BDR  Gi wfZ‡i evei MªvD‡Û UvUz †kvi wiqv‡m©j †`B| Avwg 24/2/09 

Bs Zvwi‡L ivZ 10 Uvi wiqv‡m©j †kl K‡i mvB‡Kj †hv‡M Avgvi evmvq 

P‡j hvB|  Avwg †h‡q ïBqv cwo| †evinvb mv‡ne Avgv‡`i‡K e‡jb †h, 

25/2/09 Bs Zvwi‡L †Zvgiv mevB mÜ¨vq 6 Uvq P‡j  Avm‡e  †Rvqvb‡`i 

dvBbvj c«̈ vKwUm  n‡e| Avwg 25/2/09 Bs Zvwi‡L m'vj 9.45 NwUKvq 
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BDR Gi wfZ‡i †Mvjv¸wj kã  ïb‡Z cvB| Avwg  welvwU confirm 

nIqvi Rb¨ wmcvnx Rvnv½xi‡K  Avgvi evmv †_‡K †dvb †`B| †m Avgv‡K 

e‡j, ingvb fvB | BDR Gi wfZ‡i `ievi n‡j cªPÛ †Mvj¸wj n‡”Q| 

Avwg fvwMqv P‡j G‡mwQ|  †m Avgv‡K e‡j †h, Avwg 5bs †M‡Ui evwn‡i  

A ’̄vb Kwi‡Q| Avwg Ae ’̄v Rvbvi Rb¨ evmv †_‡K jyw½ I †MwÄ c‡i ‡ei 

nB| Avwg wfZi †_‡K gvBwKs Gi kã ïb‡Z cvB| gvBwKs  n‡”Q †h, 

hviv evwn‡i Av‡Q Zviv wfZ‡i cª‡ek K‡iv | Avwg  U¨vbvwii cvk w`qv 

Iqvj UcwK‡q  BDR Gi wfZ‡i XzwK| Avwg (AcvV¨) cvk w`‡q †nu‡U 

‡nu‡U m`i ivB‡dj jvB‡b hvB| Avwg  LvwK c¨v›U, LvwK †MwÄ I  wcwU my-

cwi| Avwg 24  ivB‡dj  e¨vUvwjq‡b hvB| Avwg gvBwKs ïb‡Z cvB †h, 

hviv A ¿̄ jI bvB, Zviv wb‡R‡`i wbivcZvi Rb¨ ZvovZvwo A ¿̄ jI| 

nvwej`vi kvnveywÏb gyL w`‡q Gme K_v e‡j| gvBwKs nq| Avwg †mLvb 

†_‡K mivmwi (†KvZ)  ‡KvqvUvi Mv‡W© hvB| Avwg †`wL †Kv‡Z `iRv 

Rvbvjv  me fv½v| †Kvb wKQy bvB| mewKQy ZQbQ Ae ’̄vq Av‡Q| Avwg  

ZLb †KvqvUvi Mv‡W©i  mvg‡b hvB| Avwg 11.45  NwUKvq †`wL bv‡hK 

my‡e`vi knx` †KvqvUvi  Mv‡W©i mvg‡b A ¿̄ Qvov ‡Pqv‡i emv| Avwg Av‡iv 

†`L‡Z cvB †h, gy‡Lvkciv A ¿̄avix wKQy †jvK gwnjv‡`i‡K †KvqvUvi 

Mv‡W©i 2wU c‡_ emvBqv †i‡L‡Q| bv‡qK my‡e`vi knx`  Avgv‡K e‡j †h, 

ZyB 4/5 Rb‡K cvwb G‡b ‡`, gwnjviv cvwb cvb Ki‡e| Avwg  D³ 

knx‡`i Kv‡Q 4/5 Rb‡K cvwb G‡b †`B|  weKvj 4 NwUKvq gvBwKs 
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K‡i‡Q hvi hvi †g‡m Lvbv n‡q‡Q Zviv Lvevi †L‡q bvI| Avwg bv‡qK 

my‡e`vi  ‡Mvdivb, wmcvnx Zvcm, wmcvnx Ry‡qj, wmcvnx †g‡n`x, wmcvnx 

(AcvV¨) †K †`wL ‡Uwe‡ji Ic‡i Ab‡K A ¿̄ †i‡L Lvevi  Lv‡”Q| Avwg I 

wmcvnx Rvnv½xi 2wU  iW wbB| Avwg I  wmcvnx Rvnv½xi DRjv wewìs G 

hvB| Avgiv †`wL †`wL bxP Zjvq me `iRv Rvbvjv fvsMv| AvwgI 

Rvnv½xi ‡`vZvjvi c~e© cv‡k hvB| Avgvi 2 R‡b Avjgvwi Lywj I GKwU 

†KŠUv‡Z m¦Y© †`L‡Z cvB | Avgiv  2R‡b ¯̂Y© wbB   Avgvi c‡i 3q 

Zvjvi c~e© cv‡k¡&©  DwV|  Avgiv 2wU Avjgvwi †`L‡Z cvB| Avgiv GKwU 

Avjgvix  Ly‡j  UvKvi ev‡Ûj †`L‡Z cvB | †mLv‡b  mv‡o Pvi j¶ UvKv  

cvB| Avwg 2 evwÛj (3j¶) UvKv wbB| evKx UvKv RvnvsMxi †bq| Avgiv 

UvKv  I ¯̂Y© Pzwi K‡i evei  MªvD‡Û P‡j Avwm| NUbvi w`b  dR‡ii 

AvRv‡bi AvM ch©š— Avgiv 2Rb evei MªvD‡Û QvDwb‡Z  _vwK| Avwg 

†dvb  K‡i Avgvi wcZv‡K Avm‡Z ewj| Avwg U¨vbvwii †gv‡o cªPxi 

UcwK‡q 26/2/09 Bs  ZvwiL mKvj 7 Uvq Avwg nvRvixevM evmvq hvB| 

Avwg evmvq wM‡q ewj‡ki Kfvi  Ly‡j Zzjvi wfZ‡i  UvKv I ¯̂Y©vjsKvi 

¸wj ivwL|  Avwg e¨v‡Mi wfZ‡i D³ evwjkwU XywK‡q Zvi Dc‡i GKwU 

K¤̂j Zvi Dc‡i GKwU  RvqbvgvR XzKvB| wmcvnx Rvnv½xi mKvj 10 Uvq 

UvKv I ¯̂Y© wb‡q  Avgvi evmvq  Av‡m| Avgvi gv‡ZvB  †m Abi“c 

GKwU c¨v‡KU K‡i| mKvj 11 Uvq Avgvi wcZv Av‡m Ges Zv‡K e¨vMwU 

w`qv ewj  Avcwb e¨vMwU  wb‡q evwo‡Z †cŠ‡Q fvj GKwU RvqMvq  gvwUi b 
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x‡P cyu‡Z ivL‡eb| Avwg Avgvi wcZv‡K  †ewo euv‡a GwM‡q w`‡q Avwm|  

Rvnv½xi Zvi gvI gvgv‡K Avgvi evmvq (nvRvixevM gmwR‡`i Kv‡Q) 

Avmvi Rb¨ †dvb  K‡i | ivZ 8 Uvq Rvnv½xi Zvi gv I gvgv‡K   

nvRvixevM gmwR‡`i mvg‡b †_‡K Avgvi evmvq wb‡q Av‡m ciw`b mKv‡j 

Rvnv½xi Zvi e¨vMwU mn Zvi gv I gvgv‡K †ewo evu‡a MveZjxi D‡Ï‡k¨ 

GwM‡q w`‡q Av‡m| Avwg I Rvnv½xi Avgvi evmvq 2 w`b  _vwK| 3/3/09 

Zvwi‡L Avgiv Join Kwi| 4-3-09 Bs Zvwi‡L RAB  Avgv‡`i †MªdZvi 

K‡i| GB  Avvi Revbew›`| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.46, 61, 103 and 216 

all are eye witnesses to the occurrence. P.W.46 identified the 

accused-respondent with his badge No. and saw him to move 

towards Darbar on firing. P.W.61 also identified him with his 

battalion No.44 and saw him to coming back towards gate No.5 

from the residence of Zakaria where the accused-respondent 

along with other BDR personnel assembled on the previous day 

at 9.30 P.M. which lends support to his complicity in hatching 

up the conspiracy to the occurrence. In his cross-examination he 
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reiterated the identification of the accused-respondent referring 

his badge No.71807. P.W.103 saw the accused-respondent and 

other BDR personnel to move towards south on the previous 

night following the day 24.02.2009 to attend on a discussion on 

the demands of BDR personnel. His evidence appears as 

corroborative to the evidence of P.W.61 in attending at the 

meeting in the residence of Zakaria where conspiracy to the 

occurrence was hatched up. P.W. 216 identified the accused –

respondent with his badge No. and saw him to move on firing 

during occurrence. The prosecution witnesses were thoroughly 

cross-examined but their evidence remains, unassailed, 

untainted, unembellished and thus appears worthy of credit. 

The confession of co-accused Abdur Rahman (C.S.A.203) finds 

corroboration with the evidence of P.Ws.46 and 216 and in 

view of Section 30 of Evidence Act it bears substance as 

evidence against the accused-respondent.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.46, 61, 103 and 216 together with 

confessional statements of co-accused appears credible, 

reliable, trustworthy and sufficient to prove the charges against 
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the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 46, 61, 

103, 216 and 654 together with confessional statements of co-

accused.  
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Mr. Islam further submits that initially the accused-

respondent was charged 120B/302/34 of the Penal Code and at 

the fag end of hearing on 20.10.2013 altered the charge under 

Sections 120B/302/201/149/109/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

Mr. Islam also submits that the testimonies of P.Ws.46, 

61, 103, 216 do not bear any substance against the accused-

respondent. P.W.46 simply claims to see the accused-

respondent with arms and to make firing. His above testimony 

appears vague and unspecified. He did not disclose when and 

where he saw the accused-respondent. Such vague, unspecified 

evidence can’t be relied on. He deposed before I.O on 

31.03.2009 and refers the New Market Police Station Case No. 

9 dated 06.04.2009 of which had no existence at that time. His 

above statement is sufficient to belie his evidence. P.W.61 

referred the accused-respondent  merely as Mehedi Hasan 

without badge No. He did not disclose any culpability of the 

accused-respondent to any offence. His testimony as of 

attending at the meeting in the residence of Jakaria is hearsay in 

nature and it does not bear any evidentiary value. The testimony 
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P.W. 103 also does not disclose any culpability of the accused-

respondent to any offence. He simply saw the accused-

respondent to move towards South from gate No.5. His claim of 

hearing to sit on their demands also finds no substance and it 

suffers from ambiguity since he did not point out who disclosed 

the aforesaid purpose. P.W. 216 simply claims to see the 

accused-respondent to move on firing. His above testimony also 

appears vague and unspecified. He did not mention when and 

where he saw the accused-respondent. The vague and 

unspecified testimonies of the prosecution witnesses appear 

unworthy of credit. From the admission of P.W. 654 it appears 

that P.Ws 61 and 103 were examined at belated stage on 

26.02.2011 although they were in service till 12.07.2010. The 

belated statements of P.Ws 61 and 103 thus inspires no 

confidence. The confessional statements of the co-accused finds 

no corroboration and it bears no evidentiary value. 

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 
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of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statements 

of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced evidence 

of P.Ws.46, 61, 103 and 216. They all are eye witnesses to the 

occurrence.  

P.W.46 deposed- 
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“Abygvb 9-25 wgt `ievi n‡j wek„sLjvi m„wó n‡j GK ch©v‡q wf‡oi 

Pv‡c wUK‡Z bv †c‡i Avwg `ievi nj †_‡K ‡ei nB| Avwg Avgvi 

Awd‡mi w`‡K Avm‡Z _vwK| c‡_ `ievi n‡ji DËi cv‡k gvV iv —̄v I 

Awd‡mi mvg‡b 44 e¨vUvwjq‡bi wmcvnx nvmvb, bv‡qK †ej−vj, wmcvnx 

†gv‡k©̀ , †gvkvid, †g‡n`x nvmvb (71807), wmcvnx i‡gb mn A‡bK‡K 

`ievi n‡ji w`‡K dvqvi Ki‡Z Ki‡Z Avm‡Z †`L‡Z cvB|” 

P.W.61 deposed- 

“24-2-09 ivwÎ 9
1
2  Uvq UvÆz †kv †_‡K evmvq †divi c‡_ 5bs †M‡U 

G‡m †`L‡Z cvB 44 e¨vUvwjq‡bi wmcvnx ingvb AvBqye, AvwZKzi ingvb  

mv ỳj−¨v, Kvgi“j, †gRevn DwÏb, †mwjg †iRv, †g‡n`x nvmvb, iwdKzj, 

†iRvDj Kwig, wgRvbyi ingvb , AvBqye, AvwZKzi ingvb, mv ỳj−v, 

Kvgi“j, †gRevn DwÏb mn Av‡iv wewWAvi m`m¨‡K 5bs ‡M‡U Avm‡Z 

†`wL evwni n‡Z| Zv‡`i g‡a¨ wgRvbyi ingvb‡K wRÁvmv Ki‡j e‡j `vex 

`vIqv Av`v‡qi Rb¨ RvKvwiqvi evmvq wM‡qwQjvg|” 

P.W.103 deposed- 

“MZ  24/2 cÖavbgš¿xi Qvjvg `k©K wQjvg| H w`b 5 bs †M‡U wewWAvi 

m`m¨ †mwjg †iRv, wmcvnx Avj gvgyb, wmcvnx †g‡n`x nvmvb, wmcvnx 

mvB ỳi, wmcvnx mv¾v`, wgt mvnv`Z, wgt ZwiKzj, wgt gvBb, wgt byi“j 

Avjg, wgt gKeyj û‡mb Zv‡`i m‡½ AviI K‡qKRb BDR m`m¨‡K 5 
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bs †MU †_‡K `w¶b w`‡K †h‡Z †`wL| Zviv e‡j `iev‡i BDR Gi `vex 

`vIqvi K_v ej‡ev|” 

P.W.216 deposed- 

“c‡i Avwg 36 e¨vUvwjq‡b hvB| †mLv‡b 71807 wmcvnx †g‡n`x nvmvb 

73295 wmcvnx nvweeyi, 59393 wmcvnx b~i û‡mb‡K fire Ki‡Z Ki‡Z 

†h‡Z †`wL|” 

The testimonies of P.Ws.61 and 103, in fact, relates to 

conspiracy in his association with other conspirators at gate 

No.5 but no other evidence appears to support his complicity to 

the alleged conspiracy behind the occurrence.  

The testimonies of P.Ws.46  and 216 bear substantive 

evidence against his complicity to the offence in taking arms by 

plundering kote and magazine, in unlawful assembly and active 

participation to the occurrence by way of moving towards 

Darbar on firing. Both the witnesses were cross-examined on 

behalf of the accused-respondent but their evidence could not 

be controverted in any way.  

His participation to the occurrence in taking out arms by 

plundering kote and magazine in furtherance of common 
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intention/object to kill army officers finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy Abdur Rahman (C.S.A.203) stated in 

his confessional  statement- 

“weKvj 4 NwUKvq gvBwKs K‡i‡Q hvi hvi †g‡m Lvbv n‡q‡Q Zviv Lvevi 

†L‡q bvI| Avwg bv‡qK my‡e`vi  ‡Mvdivb, wmcvnx Zvcm, wmcvnx Ry‡qj, 

wmcvnx †g‡n`x, wmcvnx (AcvV¨) †K †`wL ‡Uwe‡ji Ic‡i Ab‡K A ¿̄ †i‡L 

Lvevi  Lv‡”Q| Avwg I wmcvnx Rvnv½xi 2wU  iW wbB| Avwg I  wmcvnx 

Rvnv½xi DRjv wewìs G hvB| Avgiv †`wL †`wL bxP Zjvq me `iRv 

Rvbvjv fvsMv| AvwgI Rvnv½xi ‡`vZvjvi c~e© cv‡k hvB| Avgvi 2 R‡b 

Avjgvwi Lywj I GKwU †KŠUv‡Z m¦Y© †`L‡Z cvB | Avgiv  2R‡b ¯̂Y© wbB   

Avgvi c‡i 3q Zvjvi c~e© cv‡k¡&©  DwV|  Avgiv 2wU Avjgvwi †`L‡Z cvB| 

Avgiv GKwU Avjgvix  Ly‡j  UvKvi ev‡Ûj †`L‡Z cvB | †mLv‡b  mv‡o 

Pvi j¶ UvKv  cvB| Avwg 2 evwÛj (3j¶) UvKv wbB| evKx UvKv 

RvnvsMxi †bq|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by the eye witnesses it bears evidentiary 

value in view of Section 30 of the Evidence Act.  
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All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  
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 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.56 Habilder Asstt./51279 Md. Nurul 

Amin Sarder. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code, took  

consideration of the evidence of the following witnesses  along 

with confession of the accused-respondent and having found 

not guilty of the charges acquitted him-  

 P.W.1 Novojoty Khisha, informant, 

 P.W.380 Na: Med: Asstt. Md. Ataur Rahman 

 P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   
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P.W.380 Naik Med: Asstt. Ataur Rahman deposed that 

on 25.01.2009 at 7.30 he came to operation theater from Sainik 

Line. Four patients were scheduled for operation and it was 

started at 8.30 A.M. At 9.45 one Habilder having head injury 

appeared in O.T.   He disclosed that he got injury on his head 

by cocktail. He informed it Lt. Col. Nazrul. Thereafter Dr. 

Hossain also came there as being injured.  After sometime 

many others came there as being injured. They provided 

treatment to them. The wife of Dr. Amjad also came in O.T. 

having sustained bullet injury. They took her under operation. 

After a while, BDR personnel entered into hospital and were 

looking for Army officers. At about 4.00 P.M. two rebellions 

attempted to fire on Lt. Col. He begged excuse for them and 

thereafter they left O.T. On 26.02.2009 at 3.00 P.M. Lt. Col. 

Razaq asked him and ward master to look for family members 

of Maj. Anny. He went to the residence. On 25.02.2009 at 8.00 

P.M. 5/6 rebellions entered into O.T with arms and among them 

he could identify Nisan Mollah, the accused-respondent 51279 

Habilder Assistant Nurul Amin. Later on he requested them 

to leave O.T.  
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In cross-examination on behalf of the accused-

respondent, he stated that on 26.02.2009 rescue party went to 

hospital. He did not tell anything to Minister or M.P. He also 

did not tell anything to any police officer on 27.02.2009. He 

can’t say who were the members of the team who recorded the 

name. They, twelve persons along with twelve doctors were on 

duty in O.T. They worked both on 25-26th Feb, 2009. He can’t 

say who was in charge of pathology. Blood was supplied from 

pathology. On 26.02.2009 he went to residence of Mr. 

Razzaque. He went to outside at several occasion on 25-26th 

Feb, 2009 and happened to meet with many persons. Many 

investigation agency visited Peelkhana. He can’t remember  

before how many agencies he deposed. He knew Nurul Amin. 

Since his wife admitted into hospital. He denied the suggestion 

that on 5-26th Feb, 2009 he did not perform any duty in O.T. He 

denied the suggestion that he deposed falsely.  

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the accused-

respondent on 05.05.2010 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 
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identified the confessional statement of the accused-respondent 

as exhibit 828 and her signature 828/1 series.  

In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent was arrested 

on 21.04.2010 and placed before her on 05.05.2010. The 

accused-respondent was on remand. She denied the suggestion 

that she did not appraise the consequence of the confession and 

that the accused-respondent did not make any confession and 

that she did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 22.04.2010 and took him remand for 4 days on 01.05.2010 

and  sent him to Court on 05.05.2010.  He denied the 

suggestion that he obtained the confession of the accused-

respondent by way of oppression.  

The confession of the accused-respondent Habilder Asstt. 

Md. Nurul Amin Sarder (C.S.A.828), runs as under- 

“25.02.09 Zvs mKvj AvbygvwbK 7.45 NwUKvq wcjLvbvi evB‡i  Avgvi 

evmv †_‡K wewW Avi nvmcvZv‡ji D‡Ï‡k¨ iIqvbv nB| AvbygvwbK mKvj 
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8 Uvq nvmcvZv‡j _vKv Avgvi ¿̄xi wbKU hvB| 9.25 NwUKvq Kg©̄ ’‡j 

Avwm| 9.30/9.45 Uvq cv‡ki i“‡g j¨vÝ bv‡qK mnKvix Rvwn` e‡j 

`ievi GjvKvq dvqvi n‡”Q| Avgvi mv‡_  j¨vÝ bv‡qK  KvgvjI wQj| 

10/10.30 Uvq Avgv‡`i Awd‡m dvqv‡ii kã ïwb| Avgiv AZswKZ n‡q 

†Uwe‡ji bx‡P  ï‡q cwo| j¨vÝ bv‡qK b~i Bmjvg, gwZb wek¡vm, 

GgGj,Gm, Gm AvKei Ges eveyI wQj | Av‡iv ‡jvKRb wQj| mevB‡K 

gy‡Lvkavixiv †ei n‡q  Avm‡Z e‡j| ỳcyi 12/12.30 Uv ch©šZ Avgiv 

Awd‡m Ae ’̄vb Kwi| Avwg evwni  n‡q ZLb nvmcvZv‡j hvB| †h‡q 

nvmcvZv‡ji eviv›`vq ï‡q wQjvg mvivw`b Ges mvivivZ| 26 ZvwiL 

mKvj  7.30 Uvq ¿̄xi Rb¨ bv¯Zv Avwb| mKvj  8.30 Uvq Avgvi ¿̄x‡K 

wb‡q wmwo w`‡q bx‡P bvgvi mgq 4/5 Rb gy‡Lvkavix Avgvi  mvg‡b  

PovI nq  Avgvi A ¿̄ †Kv_vq wRÁvmv K‡i Ges A ¿̄ bv †bqvq  eKv ‡`q| 

Zviv Avgv‡K Gm Gg wR A ¿̄ †`q|  ¿̄x Ges  wb‡Ri Rxeb euvPv‡bvi  

Avwg A ¿̄wU †bB| A ¿̄ wb‡q  O/T †Z hvB| ỳÕZjvq  wM‡q ev_i“‡g G 

A ¿̄ ivwL| mKvj  10/10.30 Uvq GKRb bvm© e‡j 1bs †MBU w`‡q  Avwg© 

XzK‡Q| ZLb  Avwg gvB‡KI  Abyi“c †Nvlbv ïwb| ZLb Avwg 1bs †MBU 

w`‡q evwni n‡q evmvq hvB|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 
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381 and 654 all are formal witnesses, the informant, the 

recording Magistrate of confessional statement and the 

investigation officer respectively but P.W.380 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and saw him with arms on 25.02.2009 while 

he along with others forcibly entered into hospital and also 

identified him on 26.02.2009 at 11.00 A.M. with L.M.G. In 

cross-examination on behalf of the accused-respondent he 

further reiterated his identification since the wife of the 

accused-respondent was in the hospital. He was throughly 

cross-examined on behalf of the accused-respondent but his 

evidence could not be assailed, tainted or embellished in any 

manner. The solitary testimony of P.W.380 thus can safely be 

relied on. From the confessional statement of the accused-

respondent it appears inculpatory and it finds corroboration by 

P.W.382. Although he was taken on remand for 4 days but no 

evidence appears that his confession was obtained under 

coercion or by undue influence. His confession appears 

inculpatory, voluntary and true it can solely be taken into 

consideration as evidence.  
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The learned Deputy Attorney General also submits that 

in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.380 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/382/201/149/34 of the Penal Code but the prosecution 



 

 

10568

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/34/149 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of P.W.380 

does not bear any substance against the accused-respondent. He 

admits in his cross-examination that the wife of accused-

respondent was admitted in BDR hospital and thus he came to 

hospital to attend her. Thus his presence in the hospital appears 

as an attendant to his ailing wife, not as a rebellion. He did not 

disclose any culpability of the accused-respondent to any 

offence as alleged. As admitted by P.W.654 the accused-

respondent was taken on remand for 4 days and thus his 

confession being a product of torture bears no evidentiary value 

and more so, it is exculpatory in nature.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

P.W. 380 referred above saw him with arms, in unlawful 

assembly and participating to the occurrence in furtherance of 

their common intention/object.  
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Prosecution in support of the charges adduced direct 

evidence of P.W. 380. 

P.W. 380 deposed-  

‘25/2/09 ivZ 8 Uvi mgq 5/6 Rb wewWAvi we‡ ª̀vnx A ¿̄ mn I.wU‡Z 

†Rvi K‡i Xy‡K| Zv‡`i g‡a¨ wmcvnx wbkvb †gvjøv †K wPwb| 51279 nvwej`vi mn 

b~iæj Avgxb‡K wPb‡Z cvwi| c‡i Zv‡`i I.wU †_‡K †ei K‡i †`B Aby‡iva 

K‡i|’ 

P.W. 380 saw the accused respondent in unlawfully 

assembly and saw him with arms. He identified him properly 

with his Battalion No.   

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 
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The accused-respondent Havilder Asstt. Md. Nurul Amin 

Sarder (C.S.A.56), stated in his confessional statement- 

“26 ZvwiL mKvj  7.30 Uvq ¿̄xi Rb¨ bv¯Zv Avwb| mKvj  8.30 Uvq 

Avgvi ¿̄x‡K wb‡q wmwo w`‡q bx‡P bvgvi mgq 4/5 Rb gy‡Lvkavix Avgvi  

mvg‡b  PovI nq  Avgvi A ¿̄ †Kv_vq wRÁvmv K‡i Ges A ¿̄ bv †bqvq  

eKv ‡`q| Zviv Avgv‡K Gm Gg wR A ¿̄ †`q|  ¿̄x Ges  wb‡Ri Rxeb 

euvPv‡bvi  Avwg A ¿̄wU †bB| A ¿̄ wb‡q  O/T †Z hvB| ỳÕZjvq  wM‡q 

ev_i“‡g G A ¿̄ ivwL|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 
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appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.82 JCO Naib Subader/5144 Md. 

Idris Meah.  

Trial court charged the accused-respondent under 

Sections 302/201/149/382/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 
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  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Habilder Yousuf (C.S. A.75) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.26 Habilder Md. Bazlur Rashid 

 P.W.37 Naik Subader Sheikh quddus 

 P.W.50 Major Md. Abu Sayeed Khan 

 P.W.88 Naik Md. Shahabuddin 

 P.W.249  Col. A.H.M. Syeed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.26 Habilder Md. Baslur Rashid deposed that on 

25.02.2009 he attended Darbar. During the course of Darbar at 

about 9.25 A.M. Sepoy Moyeen entered into Darbar with arms. 

DDG Bari and others disarmed him. These happened firing 

outside Darbar. BDR personnel left Darbar. He left Darber and 

come to his unit of 36 Battalion and on the way he came to see 
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in front of canteen Naik Subeder Sahajahan along with Habilder 

Yousuf, J.C.O. Subader Sahidur Rahman. the accused-

respondent Naik Idris. Naik Subeder Aziz, Naik Subeder 

Saidur Rahman. Naik Subeder Baten, Naik Subeder Kabir 

Uddin, Naik Subedar Kabir, Naik Subadar Ali Akbor, Subedar 

Ekramul Huq, Subeder A. Malek, Subader Bari, Subader Elias, 

Habilder Sahajahan, Habilder Omar, Sepoy Bajlur Rashid and 

lance Naik Anowar on discussion and thereafter he went on 4th 

floor of ‘E’ Company.  

In cross-examination on behalf of the accused-

respondent, he stated that section comprises with 11 Sepoys. A 

Habilder works as section commander. He was not a section 

commander. He can’t say whether commanding officer came 

out from Darber before or after him. At that time C.O did not 

make any direction. He also did not try to receive any direction 

from C.O. He denied the suggestion that he was not present in 

Darber. Afterwards he happened to meet with C.O but C.O did 

not direct him anything. He did not participate any discussion. 

He did not seek any permission from Mr. Enayet. He went to 

‘E’ company without the permission C.O. He had official 
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telephone and his wife had mobile. He can’t remember the 

mobile No. of his wife. He served at Chittagong before coming 

to Peekhana. He denied the suggestion that he did not see any 

occurrence or causing death to anybody. His family members 

left Peekhana on 26.02.2009 at 3.30 P.M. He also came out 

from Peekhana through gate No. 1. He did not tell of the 

occurrence to the authority. S.I. Selim recorded his statement 

on 21.05.2009. He denied the suggestion that he did not depose 

before S.I. Selim and that he deposed falsely.  

P.W.37 J.C.O Naik Subader Sheikh Abdul Kuddus 

deposed that he had his posting in Peekhana, Dhaka. From 

11.02.2009 to 14.03.2009 he was on E.L (earned leave). On 

24.02.2009 he remained in the residence of his sister. On 

25.02.2009 at 8.50 A.M. he appeared at 36 Battalion. At that 

time officers were in the Darber Hall. He met with Naik 

Assistant Rafiqul Islam and Lance Assistant Ziauddin of 36 

Battalion in the office. They asked him to wait for the 

commander. At 9.40 A.M. he heard firing sound. Then he came 

to Barak. There he found Subader Maj. Shahidur Rahman, the 

accused-respondent Naik Subader Idris, Subader Aziz, Naik 
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Subader Shahjahan Ali, Naik Subader Saidur Rahman, Subader 

Bakki, Naik Subader Baten, Naik Subader Mominuddin, Naik 

Subader Abul Khair, Naik Subader Assistant Ali Akbor, 

Habilder Shahjalal, Habilder Yousuf Ali, Habilder Omar Ali, 

Sepoy Bazlur Rashid, Lance Naik Anowarul Islam, Naik 

Shambu Kumar Sharma, Habilder Nurul Islam 36 Battalion 

with arms and excited mood. After a while unit commander Lt. 

Col. Enayetul Hoque and Col. Mojibul Hoque rushed in front of 

36 Battalion. At that time Subader Maj. Shahidur Rahman, 

Habilder Omar Ali, Subader Ekramul Hoque, Sepoy Bazlur 

Rashid, Lance Naik Anowarul Islam and some others took up 

the aforesaid army officer on the 4th floor of Barak. After a 

while he came to hear firing sound from 4th floor. In order to 

know the occurrence when he was coming upwards he came to 

see M.L.S.S. Saidur. He pointed in loud voice the location of 

Maj. Mokbul. At that time Alim Reza fired on Maj. Mokbul 

and killed him. They dropped downwards 3 dead bodies of 

army officers. Later on, he identified Lance Naik Alamgir 

Hossain of 36 Battalion and DAD Sirajul Islam seeing picture 

on 4.10.2009.  
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In cross-examination on behalf of the accused-

respondent, he stated that he hailed from Kachua, Bagerhat. 

Before 11.02.2009 he used to live in J.C.O. Mess, Peekhana. 

On 25.02.2009 he came to Peekhana in civil dress. On that day 

he had his leave card with him. There was leave address in the 

leave card. Live address was in village house but there is no 

provision to live in other place during leave. During leave time 

there was no permission to come at Peekhana.  On 24.02.2001 

he was not present in Peekhana and he did not go to J.C.O. 

Mess on that day. The residence of his sister is at Adabor. He 

was not aware of ‘hs M¡e¡’ on 24.02.2009 and also of Darber on 

25.02.2009. Nobody informed him of Darber at gate No.3. 3 

R.Ps. were on duty there. He observed usual security measure. 

He was not given any entry pass or seal on his leave card. He 

signed on the register depositing his leave card. I.O. did not 

identify his signature on the register. He deposed before the I.O. 

on 21.04.2009. On the date of occurrence at about 11.00 A.M. 

he left Peekhana through gate No.1. At the time of departure 

there was no R.P. in the gate but the rebellions were present. He 

came out with his civil dress. He cannot say whether his picture 
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was found in the video footage. At his departure he did not find 

any army officer or members of RAB. He did not say anything 

to the outsider. He had no opportunity to talk with commander. 

He denied the suggestion that none of the BDR personnel asked 

him anything. On firing everyone was running to and fro. He 

denied the suggestion that he did not go to the 2nd floor to see 

firing. He came back to Peekhana on 24.03.2009. He denied the 

suggestion that on 25.02.2009 he lodged GD with Kachua 

Police Station along with Upazilla Chairman of Bagerhat. In 

2005 he served in Kaptai. At that time his Commander was Lt. 

Col. Salim. He denied the suggestion that he was detained by 

the commander with a Hiligirl in an objectionable position. He 

denied the suggestion that he was warned for making 

smuggling on 14.04.2009. He denied the suggestion that he 

deposed falsely at the instance of prosecution. His two nieces 

got life sentenced. He denied the suggestion that the aforesaid 

two nieces committed. He denied the suggestion that she had 

complicity with crime and that he present in Dhaka on 

25.02.2009.  
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P.W.50 Maj. Md. Abu Sayed Khan deposed that on 

25.02.2009 he had his posting in 36 Battalion BDR head 

quarter. He had his attachment with ‘X¡m i¡a LjÑp§Q£’. On 

25.02.2009 at 8.00 A.M. he came to the office of 36 Battalion at 

about 8.00 A.M. His commander also came to the office. 

Commander talked with them over dinner that would held on 

26.02.2009. After a while commander went to Darber. For the 

cause of hearing of a case in Income tax office he remained in 

Battalion. At about 9.30 A.M. he heard firing. Sepoy Osman 

informed him that there was going on firing in Darber. Sepoy 

Rabin and Osman asked him to put off his rank and badge and 

hid himself. He contacts over telephone with Lt. Col. Enayet.  

Neither the Commander nor the Deputy Commander received 

telephone. Later on, he came to see under the tree in front of 

canteen of 36 Battalion the accused-respondent Naik Subader 

Idris, Subader Ekram, Naik Subader Shahjahan, Naik Subader 

Abdul Aziz, Naik Subader Sayeed talking with J.C.O. They all 

belonged to 36 Battalion. After a while 12/13 BDR personnel 

appeared before them. Among them he identified Habilder 

Yousuf, Sepoy Alim Reza, Sepoy Bazlur and Lance Naik 
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Anower with arms. He also came to see M.L.L.S Saifuddin. He 

went to the back side of the Battalion and crossing over the wall 

came out from Peekhana. Afterwards he happened to meet with 

DGFI at Panthapath. After the occurrence he received some 

materials through I.O. by Zimanama. He identified the 

Zimanama dated 08.03.209 as exhibit 17 and his signature 

exhibit 17/1, Zimanama dated 17.04.2009 as exhibit 18 and his 

signature exhibit 18/1, Zimanama dated 04.05.2009 as exhibit 

19 and his signature exhibit 19/1, Zimanama dated 21.06.2009 

as exhibit 20 and his signature exhibit 20/1, Zimanama dated 

06.04.2009 as exhibit 21 and his signature exhibit 21/1, 

Zimanama dated 09.07.2009 as exhibit 22 and his signature 

exhibit 22/1, Zimanama dated 16.08.2009 as exhibit 23 and his 

signature exhibit 23/1, Zimanama dated 19.08.2009 as exhibit 

24 and his signature exhibit 24/1. By exhibit 18 he received 24 

arms, By exhibit 20 he received 364 arms, By exhibit 24 he 

received 236 arms. He took some sample of arms before the 

Court. He deposed before the I.O. on 23.03.2009. 

In cross-examination on behalf of the accused-

respondent, he denied the suggestion that on 25.02.2009 J.C.Os. 
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were entrusted with the dinner party. Naik Subader Ekram was 

working from earlier. He cannot remember what is number of 

participant to dinner party. He denied the suggestion that he 

was in charge of ‘hs M¡e¡’ on 24.02.2009. He cannot say whether 

Naik Subader Aziz performing his duty as adjutant. He denied 

the suggestion that he recommended Naik Subader Aziz. He 

was attached with ‘X¡m i¡a LjÑp§Q£’ on 15.08.2008 and worked 

there till 25.02.2009. He denied the suggestion that he was 

directed to attain Darber on 25.02.2009. He cannot say whether 

there was a list to the participants of Darber. He denied the 

suggestion that he intentionally remained absent from Darber. 

After occurrence he happened to meet with Rabin and Osman. 

Rabin and Osman were not with him when I.O. asked him. 

They did not depose together. His rank and badge were in his 

pocket. He did not take shelter in the toilet. He always tried to 

talk through mobile No. 01712555317. I.O. did not seize that 

mobile. He telephoned Commander and Deputy Commander at 

about 9.40 A.M. but they did not receive his phone. He did not 

make any phone to his subordinate. He also did not receive any 

phone call at that time. When he came down, Sepoy Rabin was 
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with him. He did not go to the BDR personnel who are talking 

with each other. They all were his subordinates. I.O. read over 

statement before him. He deposed before the I.O. that after 

starting violence they went to battalion. He came to see some 

BDR personnel running but he did not see the aforesaid accused 

to run. He did not make any command to them. He cannot say 

whether they saw him. He cannot remember the badge number 

of M.L.S.S. Saifuddin and the name of address of his parents. 

He also cannot say the father’s name. He did not receive all the 

goods of seizure list exhibit 17 from investigation officer Kaher 

Akanda. He denied the suggestion that the alamats are not 

related to instant case. There is no reference in the seizure list 

wherefrom the ammunitions were recovered. There is also no 

reference in the seizure list wherefrom item 18-24 were seized. 

He did not make any direction to Naik Subader Saidur Rahman. 

He cannot say whether Saidur Rahman being injured admitted 

himself to the hospital. He did not go to the Darber after the 

occurrence. He saw the BDR personnel under mango tree from 

9.30 to 9.40 A.M. He denied the suggestion that he did not see 
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the BDR personnel as referred above and that he deposed 

falsely. 

 P.W.88 Naik Md. Shahabuddin deposed that deposed that 

on 25.02.2009 he was in Sainik mess. At 10.00 A.M. having 

seen the people to run hid himself in the store of mess No.1 and 

spent the night thereat along with seven cooks. On 26.02.2009 

at 8.00 A.M. he came to see JCO 5144 Naik Subeder Idris Miah 

with arms to look for mess commander. Afterwards he left 

Peekhana.     

 In cross-examination on behalf of the accused-

respondent, he stated that he could identify the arms since used 

by BDR personnel. He remained in Sainik mess whole over the 

day and night on 25.02.2009. He can’t say whether other 

Sepoys went to that mess. He did not happen to meet with any 

other BDR personnel in cook house. He can’t say whether the 

Minister, M.P. and other high officials entered into Peekhana. 

He did not hear miking to come out. There was no cooking after 

10.00 A.M. He denied the suggestion that he did not see the 

accused-respondent with arms. During his stay in Sainik mess 

he did not find any opportunity to make contact with his family 
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members. He had no hostility with any BDR person. He asked 

the accused-respondent of his business in view of the 

circumstances. He did not accompany him. He came out in 

front of the cook house but did not happen to meet anyone. He 

did not ask anything to anyone. He told the occurrence to his 

commanding officer on 15/20th march, 2009. He used to live in 

Sainik mess and the accused-respondent used to live in JCO 

mess. He can’t say whether the accused-respondent joined in 

Darbar. He denied the suggestion that on the dates of 

occurrence the accused-respondent was confined in Sainik 

mess. He denied the suggestion that he had participation to the 

occurrence and that he happened to meet with the accused-

respondent in JCO mess and that he deposed falsely.  

 P.W.249 Col. A.H.M. Sayed deposed that he joined in 

Peekhana in 2008 and used live in residence No.10F along with 

his wife- doctor Nazmul, his daughter and maid servant. On 

25.02.2009 at 8.45 he went to Darbar. Darbar started at 9.00 

A.M. He had his seat in the mid of 1st row. At 9.30 Sepoy 

Moyeen and Kazal pointed Rifle towards D.G. BDR personnel 

stood up and began to run and there happened firing. He came 
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out from Darbar hall and by the back side of Darbar appeared at 

the field of Noor Mohammad School. At that time he saw Col. 

Anis to ask to enter into Darbar. He happened to meet with  

Maj. Mamun. He asked him to come back Darbar. He replied 

that it would be not be wised to go back to Darbar. Maj. 

Mamun entered into Darbar and he proceeded further. At that 

time he also came to see to take away Lt. Col. Salam, 

commanding officer of BDR hospital towards Darbar by two 

BDR personnel. The same BDR personnel also tried to take him 

away. The assaulted him he felt down on the stair of the school 

building. There he happened to meet with Sepoy Samim and 

some other Sepoys. At 10.00 A.M. he went to Hajaribagh 

crossing over the wall and afterwards contacted with his wife 

over mobile. He also talked with Naik Gulzer over mobile but 

he replied in aggressive mood. His wife informed him that Naik 

Gulzer entered into his residence and looked for him. His 

appearance being doubtful his wife did not disclose his location 

to him. Naik Gulzer was scheduled to attain Darbar but without 

attending Darbar he reported sick as it was reported by the 

accused-respondent JCO Subeder Idris. ............................. 
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Later on he came to know from his wife that Naik Gulzar, 

Sepoy Kalam Azad,  Runner Monojit, the accused-respondent 

Subader Idris and Lukam Madrit took away belongings from 

his residence.  

 In cross-examination on behalf of the appe accused-

respondent, he stated that he himself did not see what happened 

in his residence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.26 did not specify the time when 

the accused-respondent was on discussion with Elias Hossain 

Sikder. P.W.37 did not depose before him that he avail the 

residence of his sister at the instruction of the authority. He 

deposed of 70084 Naik Assistant Zia Uddin and 59969 Naik 

Assistant Rafiqul Islam. They are neither accused nor witnesses 

to the case. He denied the suggestion that he did not record the 

statements since they did not support P.W.37. P.W.37 did not 

specify the time when the accused-respondent and other 

accuseds  were on discussion. At the time of occurrence P.W.37 

was on leave. He did not depose before him when he left 
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Peekhana and came back to Peekhana afterwards. He examined 

him in Peekhana. He did not seize any papers in regards to 

leave of P.W.37. He denied the suggestion that he created 

P.W.37 as witness. P.W.88 deposed before him that 7 other 

cooks stayed with him. He did not examine with them since he 

could not identify them. He denied the suggestion that P.W.88 

is also a fictitious witness created by him.  

The confessional statement of co-accused  Habilder 

Yousuf (C.S. A. 75) runs as under- 

“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 
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investigation officer respectively but P.Ws.26, 37, 50, 88 and 

249 all are eye witnesses to the occurrence. P.Ws. 26, 37 and 50 

identified the accused–respondent on discussion with other 

accused. Their evidence appears corroborative. P.W. 50 

identified the accused-respondent with his battalion No.36. 

P.W.88 also identified the accused-respondent with his badge 

No. and saw him with arms. P.W.249 disclosed that the 

accused-respondent had his implication to other atrocities i.e.  

taking away the belongings of Army officers from their 

residences. All the witnesses were thoroughly cross-examined 

on behalf of the accused-respondent but their testimonies could 

not be assailed or embellished in any way. From the 

confessional statement of co-accused Habilder Yusuf 

(C.S.A.75) it appears that the accused-respondent took up arms 

and it finds corroboration by the evidence of P.W. 88 who saw 

him with arms and in view of Section 30 of the Evidence Act it 

bears substance as evidence against the accused-respondent.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.26, 37, 50, 88 and 249  together with 

confessional statement of co-accused appears credible, reliable, 
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trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 26, 37, 50, 88, 249 and 654 together 
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with confessional statement of co-accused Havilder Yusuf Ali 

(C.S.A.75).  

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/34/149 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Islam also submits that the testimonies of P.Ws. do 

not bear any substance in establishing the charges against the 

accused-respondent. P.Ws 26, 37 and 50 simply claim to see the 

accused-respondent on discussion with others. They did not 

disclose any culpability of the accused-respondent to any 

offence as he was charged for. P.W. 37 is a disputed witness. 

Admittedly he was on leave and his appearance on the date of 

occurrence appears apparently doubtful. Admittedly he had no 

permission to come at Peelkhana having on leave and it is 

further admitted that he had his leave card with him but he 

could not produce his leave card to show that he had his 

entrance in Peelkhana on the date of occurrence. In view of the 

above facts the testimony of P.W.37 does not bear any 
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credibility. The evidence of P.W.88 appears vague and 

unspecified. He did not mention when and where he saw the 

accused-respondent. Such vague and unspecified evidence can’t 

be relied on. The evidence of P.W. 249 is hearsay of nature and 

it bears little substances to the charges as alleged against him. 

He admits in his cross-examination that he himself did not see 

what offence the accused-respondent committed.  The 

confessional statement of co-accused Habilder Yousuf (C.S. 75) 

is a product of torture having the accused-respondent in police 

custody for long. P.W. 654, the investigation officer admitted in 

his cross-examination that the co-accused Habilder Yusuf was 

taken on remand for 15 days at four times. The confession 

recording Magistrate, P.W. 367 also admitted that at the time of 

recording statement of co-accused he had injury on his leg. The 

confession of the co-accused is neither voluntary not true and it 

can’t be taken to consideration as evidence.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 
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of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws.26, 37, 50, 88 and 249. Excepting P.W.249, 

all are eye witnesses to the occurrence.  

P.W.26 deposed- 
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“`ievi nj †_‡K 36 e¨vUvwjq‡b hvIqvi c‡_  K‡b©j gywdR, †jt Kt 

Gbv‡qZ †gRi gKey‡ji m‡½ †`Lv nq| Avwg Zv‡`i wcQ‡b 36 

e¨vUvwjq‡b ˆmwbK jvB‡bi mvg‡b hvB| hvIqvi mgq K¨vw›U‡bi mvg‡b 

‡R.wm.I my‡e`vi knx ỳi ingvb, bv‡qK Bw ª̀m, bv‡qK my‡e`vi AvwRR, 

bv‡qK my‡e`vi kvnRvnvb bvt my‡e`vi mvB ỳi ingvb, bv‡qK my‡e`vi 

ev‡Zb, bv‡qK my‡e`vi Kwei DwÏb, bvt myt  Lv‡qi, bvt myt mnKvix Avjx 

AvKei, my‡e`vi GKivgyj nK, my‡e`vi Avt gv‡jK, my‡e`vi evix, 

my‡e`vi Bwjqvm, nvwej`vi kvnRvnvb,  nvwej`vi BDmyd, nvwej`vi Igi, 

wmcvnx eRjyi iwk` Ges j¨vt bv‡qK Av‡bvqvi mn A‡bK‡K civgk© 

Ki‡Z †`wL|” 

P.W.37 deposed- 

“mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK 

my‡e`vi AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi 

ingvb, my‡e`vi evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, 

bv‡qK my‡e`vi Aveyj Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, 

nvwej`vi kvnRvjvj, nvwej`vi BDmyd Avjx, nvwej`vi Igi Avjx, 

wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j Bmjvg, bv‡qK k¤¢y Kzgvi 

kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi Ab¨vb¨‡`i m‡½ D‡ËwRZ 

Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|” 
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P.W.50 deposed- 

“c‡i e¨vUvwjq‡bi mvg‡b G‡m †`wL 36 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b 

Avg Mv‡Qi wb‡P bv‡qK my‡e`vi Bw ª̀m, my‡e`vi GKivg, bvt my‡e`vi 

kvnRvnvb, bvt my‡e`vi Avt AvwRR, bvt my‡e`vi mvB` I BHM 

kvnRvjvj mn Ab¨vb¨ JCO †`i GKwÎZ n‡q kjvcivgk© K‡i‡Z †`wL| 

Zviv mK‡jB 36 e¨vUvwjq‡bi †jvK|” 

P.W.88 deposed- 

“MZ 26/2/09 mKvj 8 Uvq †RwmI 5144 bv‡qK my‡e`vi B ª̀xm wgqv 

e‡jb †gm KgvÛvi †Kv_vq| Zv‡K Avwg mk ¿̄ Ae ’̄vq †`wL|” 

P.W.249 deposed- 

“bv‡qK ¸jRvi wmcvnx Kvjvg AvRv`, ivbvi g‡bvwRr Avgvi evmvq 

jyUcvU K‡i †m K_v Avgvi ¿̄x Avgv‡K Rvbvq  my‡e`vi  Bw ª̀m I jyKvg 

gv ª̀xI RwoZ wQj|” 

P.Ws.26 and 50 saw the accused respondent in 

unlawfully assembly and on discussion with other rebellions 

coming out from Darbar. Prayer to killing of Col. Mujib and Lt. 

Col. Enayet.  P.W.37 and 88 saw him with arms. P.Ws.37 and 

88 identified him with his battalion and badge No. respectively.  

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 
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and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Havilder Yusuf Ali (C.S.A.75) stated in his 

confessional  statement- 

“Be¤j¡¢eL 20 ¢j¢eV fl D.G Hl hš²hÉ Qm¡ AhÙÛ¡u B¢j j−’l ¢c−L 

HL¢V …¢ml në f¡Cz Hja¡hÙÛ¡u B¢j clh¡l qm ®b−L f¡m¡C Hhw 36 

hÉ¡V¡¢mu¡e LÉ¡¢¾V−e k¡Cz ®kM¡−e p¤−hc¡l ®jSl n¡q£c¤m Cpm¡j e¡−uh 

p¤−hc¡l Bë¥m B¢SS, e¡−uh p¤−hc¡l C¢âp p¤−hc¡l BLl¡j, e¡−uh 

p¤−hc¡l n¡qS¡q¡e, e¡−uh p¤−hc¡l p¡Cc ¢h HCQ Hj n¡qS¡m¡m, e¡−uh 

p¤−hc¡l pqL¡l£ Bm£ BLhl, e¡−uh p¤−hc¡l ¢Nu¡p pq q¡¢hmc¡l p¡Cc¤l, 

q¡¢hmc¡l hSm¤, q¡¢hmc¡l Jjl Ef¢ÙÛa ¢Rmz aMe Ae¤j¡e 9.45 h¡−Sz 

10/12 Se L¡−m¡ L¡fs ¢c−a j¤M h¡d¡ BDR SJu¡e H−p Bj¡−cl 

AÙ»N¡l ®b−L AÙ» ¢e−u h−m Hhw N¡m¡N¡¢m L−lz Aaxfl B¢jJ e¡−uh 

p¤−hc¡l HÉ¡XS¤−V¾V C¢âp 36 hÉ¡V¡¢mu¡−e ¢N−u AÙ»N¡l ®b−L 1¢V SMG, 

¢eCz C¢âp ®eu 1¢V ¢fÙ¹mz Bj¡−cl AÙ» −eh¡l SeÉ A−eL …−m¡ 

®m¡LS−el j−dÉ e¡−uh p¤−hc¡l Bë¥m B¢SS Hl Lã öe−a f¡Cz B¢j 

2¢V jÉ¡N¡¢S−e 15 l¡Eä L−l 30 l¡Eä …¢m ®eCz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 
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being corroborated by the eye witnesses it bears evidentiary 

value in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 



 

 

10605

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.100 Sepoy/71900 Md. Habibur 

Rahman.  

Trial court charged the accused-respondent under 

Sections 302/307/149/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statements of the accused-

respondent and of co-accused Sepoy/70906 Md. Ibrahim 

(C.S.A.68) and Sepoy/77594 Md. Obaidul Islam (C.S.A.48) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.8 Lt. Col. Zahid Hassan 

 P.W.40 Habibur Md. Babul Meah 

 P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.8 Lt. Col. Md. Zahid Hassan deposed that he arrived 

at BDR Headquarter on 19.02.2009 from Sylhet in order to 

receive prize. On 25.02.2009 he attended Darber. Darber started 

9.00 A.M. At about 9.30 A.M. Sepoy Moyeen appeared at the 

stage and pointed arms towards D.G. Some officers disarmed 

Moyeen. Consequently Moyeen fell down on the floor. BDR 

personnel moved to and fro. DG directed all to take seat and 

directed commanders to control their respective troops. At 

about 9.30 A.M. he heard of firing. He came to see BDR 

personnel to come towards Darber Hall with arms in order to 

kill the officers. At about 10.15 A.M. 4/5 BDR personnel along 

with BDR Salim Reza entered into Darber Hall with arms and a 

megaphone in excited mood. Sepoy Salim Reza by his 

megaphone asked all officers to surrender and no harm would 

be caused to them. He along with 15/ 20 officers came out. 

They were asked to raise their hands. About 20/25 BDR 
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personnel took stand outside Darber Hall. Sepoy Salim Reaz 

asked them to take position in a line. They lay down on the 

floor. He came to see Sepoy Ibrahim along with Sepoy Salim 

Reza, Sepoy Rafiqul, the accused-respondent Sepoy Habib, 

Sepoy Aminul, Harunur Rashid of 24 Battalion fired on them. 

By that firing Lt. Col. Kaiser sustained bullet injury at his neck 

along with two others.  

In cross-examination on behalf of the accused-respondent 

( as adopted), he stated that he deposed before the I.O. of his 

admission in the hospital. He got himself admitted in C.M.H on 

26.02.2009 and got release therefrom on 29.03.2009. He has his 

release order. He deposed before the I.O. on 8th April, 2009. 

I.O. saw his release order. I.O. asked him to keep the paper in 

his custody. Since he was not summoned to bring the release 

order, he did not bring it. He denied the suggestion that he did 

not get any injury on the jaw and he collusively created the 

release order from CMH. He came to BDR Headquarter to 

receive his personal prize. On 24.02.2009 four BDR personnel 

were prized by Prime Minister. He came to BDR Headquarter 

only to receive the prize. He had no other official duty. I.O. 
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scribed his statement by his own hand and afterwards composed 

it in computer. He attended Peelkhana between 29.03.2009 to 

08.04.2009. He did not make any statement before the I.O. 

Prior to 07.04.2009. On 07.04.2009 he came at BDR hospital. 

At gate No.4 police was on duty. He narrated the occurrence to 

the army officers. He also made statement before the inquiry 

team of Home Ministry. He denied the suggestion that he 

deposed before the I.O. being tutored. He cannot say whether 

there remained the offices of public prosecutor in BDR 

Headquarter. He did not served in 13,14 and 44 Battalions. In 

2001, BDR personnel tookover Padua camp without any 

bloodshed. On 18.04.2001, he cannot say whether DG Shakil 

was the sector commander of Rangpur. At that time Fazlur 

Rahman was the D.G. He did not see Sepoy Moyeen to make 

firing. Col. Mujib was in the 1st floor. He heard of firing sound 

outside Darber Hall. On hearing firing sound officer and BDR 

personnel stood up. He denied the suggestion that Col. Mujib 

made firing and they came out from Darber Hall. None of the 

officers in the Darber Hall was with arms. He cannot say 

whether D.G. Ansar was giving compulsory retirement for 
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keeping Arms. He cannot say whether 105 officers were in the 

Darber Hall and 80 officers outside of Darber Hall. The screen 

behind the stage of DG was of Makmal cloth. There were two 

doors beside the stage. In the Darber Hall there were some 

pillars. He denied the suggestion that for the cause of pillars 

none could be identified.  Main gate of Darber Hall was to the 

south. They came out from the main gate. Behind the DG stage 

there was a green room. He cannot say whether BDR personnel 

were there at the time of Darber. There was wash room in the 

Darber. Sepoy Salim Reza did not serve under him and he 

never met him earlier. He did not know his father’s name and 

badge number. Salim Reza was a clerk. He denied the 

suggestion that Salim Reza did not enter in to Darber Hall and 

that he did not deposed before the I.O. Salim Reza was with 

arms. He denied the suggestion that he did not deposed before 

the I.O. and that he did not find two doctors sitting on there 

knee. He denied the suggestion that he did not get any injury on 

his neck. Stage was 8/10 yards away from screen. He has been 

using spectacles for 6/7 years. He denied the suggestion that at 

the time of occurrence he did not use spectacles and that he did 
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not see anything. He saw two persons to take picture. He cannot 

say what was the fate of Iman of Mosque. He denied the 

suggestion that since Imam was aware of the fact, he was killed. 

There was news in printing media of general mercy of the 

Prime Minister. He denied the suggestion that for general 

mercy all were assembled at gate No.4. He cannot say whether 

BDR personnel were called in Abahoni field. Sepoy Salim 

attended Darber from 44 Battalion. He denied the suggestion 

that Salim was shot on that day by the opportunist and being 

injured he was admitted in BDR hospital. He cannot say 

whether Salim was arrested. He denied the suggestion that the 

role of Salim was priseworthy but that of army officers was 

condemnable. He denied the suggestion that Salim did not say 

anything on that day. They had no arms for counter attack. 

There was no scope to go to mission from BDR but there was 

scope to go to mission from army. There was no scope to join 

in BDR coming back from mission. He did not know whether 

there was other BDR personnel named Salim in 44 Battalion. 

He did not know whether Home Minister visited BDR hospital 

on 27.02.2009. He did not know anything about Home 



 

 

10611

Minister. He did not know whether Salim was sent abroad and 

step was taken for his improved treatment. He cannot say 

whether Boishakhi TV broadcasted the interview of Salim 

Reza. He did not know anything of the implication of terrorist. 

For Darber week flags of different colours were hoistaged. He 

found many BDR personnel with flag on their face. He also 

seen BDR personnel with cloth in their mouth inside Darber 

Hall. He cannot say whether they had helmet on their head. He 

came to Darber Hall by the vehicle of others. He denied the 

suggestion that he had his vehicle with driver and runner. He 

denied the suggestion that since Salim Reza had no implication 

to the rebellion or in killing mission Home Minister took 

necessary step to provide him proper treatment. He denied the 

suggestion that he escaped himself leaving behind BDR officers 

in danger. He denied the suggestion that he deposed falsely at 

the instance of Lt. Col. Shams. He denied the suggestion that 

for making false deposition he was awarded promotion. He 

heard that Lt. Col. Shams has been made Director of N.S.I. He 

denied the suggestion that at the interest of the vested quarter 
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and in order to shield his failure, he deposed falsely. He is the 

eye witness of the occurrence and thus he deposed.  

P.W. 40 Habilder Md. Babul Miah deposed that on 

25.02.2009 at 7.00 A.M. he was on duty as guard commander 

in the residence of DG. He took over the charge from guard 

commander Rezaul. Along with him Nayek Hasmat, Nayek 

Sanaullah, Lance Nayek Mostafa, Sepoy Ershad, Sepoy Zia, 

Sepoy Mobin, Sepoy Mostafa Masum, Sumon, Jafor, Kamrul, 

Hafiz, Monju were on duty. He posted them at three corners. 

DG came out form residence at 8.00 A.M. and went towards 

Darber at 8.50 A.M. At about 9.30 A.M. he heard firing from 

the side of Darber. He alarmed the guards. He tried to 

communicate with the commander Lt. Col. Shams of 44 

Battalion. After a while, Sepoy Selim Reza, Sepoy Obaidul, 

Sepoy Ibrahim. Sepoy Altaf, the accused-respondent Sepoy 

Habib, Sepoy Shahin, Sepoy Mohsin, Habilder Jashim along 

with 10/15 BDR personnel came at the residence of DG. At his 

protest Salim Reza fired pointing him. He sustained injury. He 

fell on the earth. They entered into the residence of DG on 

firing. After a while he heard a hue and cry and firing sound 
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inside the residence. There was professed bleeding at his injury 

point. At that time a pick up came to the residence.  Lance 

Nayek Mostafa and Badrul picked him up on the vehicle and 

admitted him to BDR hospital. Afterwards on 25.02.2009 he 

was shifted to holy family hospital at about 8.00 P.M. He came 

to know from the doctor that a bullet was taken out but another 

was in his right urinam bladder. On 16.03.2009 he was 

transferred to P.G. Hospital and afterwards on 13.05.2009 he 

was transferred to BDR hospital and remained there till 

29.10.2009. Still he has been carrying a bullet in his body.  

In cross-examination on behalf of the accused-

respondent, he stated that he deposed before the I.O. having 

being under treatment in BDR hospital. He cannot say I.O. took 

permission from the doctor. At the time of deposition only I.O. 

was present. I.O. read over the statement to him. He worked 

under 44 Battalion Sadar Company. On 24.02.2009 he had no 

duty. Guards were on duty for 24 hours. At the end of the duty 

Rezaul surrendered his arms to magazine. There was no ground 

officer in the residence of DG. Nayek Hashmat was ground 

commander. At the residence of DG there are three gates. In the 
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register the name of the guards are maintained. DG went to 

office from hi sresidence. Office was North of the residence. At 

8.50 A.M. DG went to Darber crossing the Rifle building. He 

tried to contact with the commander over mobile. It was a 

personal mobile No. 01819706881. He cannot remember the 

mobile number of commander. He denied the suggestion that he 

did not try to contact with commander. He tried to prevent the 

rebellion. He denied the suggestion that since he had 

participation to the rebellion he sustained fire injury. He 

ordered the guards to prevent rebellion but they did not obey his 

command. He denied the suggestion that Sepoy Habibur 

Rahman was in the hair cut shop. Sepoy Habibur Rahman fired 

on him. He cannot say whether three BDR personnel named 

Habib was arrested. He denied the suggestion that Sepoy 

Habibur Rahman had no complicity to the offence and that he 

did not sustain any injury and that he deposed falsely.  

 P.W. 370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 05.07.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 
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confessional statement of the accused-respondent as exhibit 747 

and his signature 747/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was brought 

before him on 05.07.2009 at 1.00 P.M. There was no reference 

where the accused-respondent was kept for reflection. He 

denied the suggestion that he did not appraise the consequence 

of confession of the accused-respondent and that he did not 

record the statement in the language of the accused-respondent 

and that he did not certify it properly and that the accused-

respondent did not make any statement of committing any 

offence and that he did not follow the provisions of law in 

recording the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W.40 

at Peelkhana. He did not seize any paper as to his taking over 

the charge. He did not depose before him where the arms were 

left. There were two gates in D.G’s Bangloo. There is no 

reference in which gate he saw the accused-respondent. P.W.40 
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sustained bullet injury. There were 13 guards on duty including 

P.W.40. He denied the suggestion that nobody depose against 

the accused-respondent and that the accused-respondent himself 

attack D.G’s Bangloo and that he obtained the confessional 

statement of the accused-respondent under coercion.  

The confession of the accused-respondent Sepoy Md. 

Habibur Rahman (C.S.A.100), runs as under- 

“Na 10-6-04 H ¢h¢XBl H i¢aÑ qCz fÐ¢nre ®n−o 44 l¡C−gm 

hÉ¡V¡¢mue Y¡L¡ ¢fmM¡e¡u hcm£ p§−œ  ®k¡Nc¡e L¢lz 25/02/09 a¡¢lM 

clh¡l q−m ¢Rm¡jz ¢X¢S pÉ¡−ll hš²hÉ Qm¡L¡m£e pj−u ®ØV−Sl h¡j f¡n 

¢c−u AÙ» q¡−a HL Se ¢h¢XBl °p¢eL ýwL¡l ¢c−u ®ØV−S E−W ¢X¢S 

pÉ¡l−L AÙ» a¡L L−l clh¡l q−m °q °Q öl¦ quz pL−m ®hl q−a b¡−L 

¢cL ¢h¢cL R¤V−a b¡−Lz B¢j ®c±s¡Cu¡ Bj¡l hÉ¡l¡−L k¡Cz 25/02/09 

a¡¢lM pL¡m 9.30 V¡l ¢cL 5/7 Se j¤−M¡n f¢l¢qa ¢h¢XBl °p¢eL ppÙ» 

AhÙÛ¡u 44 hÉ¡V¡¢mu¡−el p¡j−e H−p ph¡C−L AÙ» ®eu¡l SeÉ ýj¢L ®cuz 

Hlfl e¡¢fa M¡e¡u k¡Cz B¢j HMe e¡¢fa M¡e¡u HLC ¢XE¢V Ll¢Rm¡jz 

26/02/09 a¡¢lM e¡¢fa M¡e¡l f§−hÑ LÉ¡¢¾V−el h¡l¡¾c¡u HL¢V l¡C−gm 

q¡−a ¢e−u ®L¾cÐ£u ®L¡uVÑ¡l N¡−XÑ Sj¡ ®cC c¤f¤l c¤ V¡l ¢c−Lz B¢jÑ   

Bp¡l ®O¡oe¡ ö−e ph¡l p¡−b B¢j e¡¢fa  M¡e¡l ¢fR−el Ju¡m Vf¢L−u 
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f¡¢m−u k¡Cz plL¡l£ ®O¡oe¡j−a 3/3/09 a¡¢l−Ml ¢h¢XBl 4ew ®N−V 

®k¡Nc¡e L¢lz f¤¢mn 20/4/09 a¡¢lM ®NËga¡l L−lz” 

The confessional statement of co-accused Sepoy Md. 

Ibrahim (C.S.A.68) runs as under- 

“Avwg 2004 mv‡ji AvM‡÷ BDR-G fwZ© nB| cÖwk¶‡bi ci Avwg 

2005 mv‡ji Rvbyqvix gv‡m wcjLvbv 44 e¨vUvwjq‡b †hvM`vb Kwi| Avwg 

44 e¨vUvwjq‡bi e¨viv‡K _vKZvg| 24/02/09 Zvwi‡Li cÖavbgš¿xi 

c¨v‡i‡W Avwg `k©K wnmv‡e Dcw ’̄Z wQjvg| Zvici mÜ¨v 06.00 Uv 

†_‡K ivZ 10.00 Uv ch©š— `ievi n‡ji †÷R mvRv‡bvi KvR Kwi| KvR 

†k‡l Avwg iv‡Z ˆmwbK jvB‡b _vwK| c‡ii w`b 25/02/09 Zvwi‡L 

`ievi n‡j Qwe †Zvjvi `vwqZ¡ Avgvi wQj| ZvB H w`b mKvj 8.00 Uvi 

mgq Avwg 44 e¨vUvwjq‡bi Awd‡m hvB Ges †mLvb n‡Z miKvix K¨v‡giv 

wb‡q `ievi n‡j hvB| Avwg `ievi n‡j †µ÷ mvRvB Ges Ab¨vb¨‡`i 

mv‡_ cȪ —ywZg~jK Kv‡R mvnvh¨ Kwi| `iev‡ii Qwe †Zvjvi Rb¨ Avwg 

QvovI AviI 4 Rb ˆmwbK wQj- Ab¨ e¨vUvwjq‡bi| G‡`i g‡a¨ XvKv 

†m±‡ii nvwej`vi `xcK Ges wmcvnx GKivg‡K wPwb| Ab¨ ỳÕRb‡K Avwg 

wPwb bv| 
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wWwR m¨vi 9.00 Uvq `iev‡i Av‡mb| Avwg Qwe †Zvjvi Rb¨ cÖ_‡g 

†÷‡R wWwR m¨v‡ii evg cv‡k¦© wQjvg, c‡i Kvh© weeiYx cvV Gi mgq Wvb 

cv‡k¦© P‡j Avwm| wW wR m¨vi 15/16 wgwbU wewfbœ e³„Zv Kivi ci hLb 

WvjfvZ Acv‡ikb wbqv K_v ej‡Z ïi“ K‡ib ZLb †÷‡Ri evg cv‡k¦© 

ivbœv N‡ii cvk w`qv 13 ivB‡dj e¨vUvwjq‡bi wmcvnx gvCb Gm,Gg,wR 

wb‡q †`Š‡o †÷‡R D‡V wWwR m¨vi-Gi w`‡K A ¿̄ ZvK K‡i| mv‡_ mv‡_ 

44 ivB‡dj e¨vUvwjq‡bi wmcvnx KvRj ivB‡dj wb‡q GKB w`K w`qv 

‡÷‡R D‡V| wmcvnx KvRj Wvb nvZ DuPy K‡i “BDR mevB GK nI e‡j 

†m−vMvb †`q| wmcvnx gvCb ZLb Kuvc‡Z Kuvc‡Z A ¿̄ wb‡q gvwU‡Z c‡i 

hvq| Gi wKQy¶b ci 2/3 Rb BDR ivB‡dj nv‡Z GKB w`K w`‡q 

‡÷‡R D‡V Av‡m| ZLb Avwg †÷‡Ri GK †Kvbvq wcjv‡ii mv‡_ 

ùvov‡bv| K‡b©j gwReyi nK I K‡b©j Avwbmyi ingvb wW wR m¨vi‡K 

Save Kivi Rb¨ †÷‡R D‡V Av‡m| ZLb GKRb BDR ivB‡d‡ji evU 

w`qv K‡b©j Avwbmyi‡K evwi gvi‡j wZwb †÷‡R c‡o hvb| GiKg Ae ’̄vq 

`ievi n‡j _vKv mKj Avwg© Awdmvi, †dvm© †RwmI ùvwo‡q hvq| nVvr 

†÷‡Ri Dci 3/4 ivDÛ ¸wj nq- dvKv ¸wj| `iev‡ii me we.wW.Avi-

hviv bx‡P emv wQj, hviv †cQ‡b †Pqv‡i wQj- mevB †`ŠovBqv fvM‡Z 

_v‡K| wW wR m¨vi ZLb mKj wm.Gm.Gg.-†`i‡K wbR wbR †dvm©‡K 
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mvgjv‡bvi wb‡ ©̀k †`b Ges c„_K c„_K `ievi wb‡q `vex-`vIqv ïbvi 

wb‡ ©̀k †`b| ¸wji k‡ã A‡bK Awdmvi `iev‡ii †÷‡Ri †cQ‡bi c ©̀vi 

Avov‡j jyKvb Avevi A‡bK Awdmvi `ievi nj ‡_‡K cvjvBqv hvb| 

Zvici 44 ivB‡dj e¨vUvwjq‡bi wmcvnx †mwjg †÷‡Ri evg cvk w`qv 

†÷‡R D‡V Av‡m| †m n¨vÛgvBK w`qv c ©̀vi Avov‡j _vKv- jywK‡q _vKv 

Awdmvi‡`i‡K †ei n‡Z e‡j| †m Bs‡iwR‡Z e‡j- ÔAj Awdmvm© Iqvb 

jvB‡b dwjbÕ| AviI Bs‡iRx‡Z e‡j| Avwg me eywS bvB| Rvbvjv w`qv 

`ievi n‡ji evwn‡i ‡K‡gv †MwÄ Ges A ¿̄ nv‡Z A‡bK BDR RIqvb‡K 

†`wL| wmcvnx †mwj‡gi GjvD‡›m cÖ_‡g 03 Rb gwnjv Awdmvi 4/5 Rb 

cyi“l Awdmvi †ei nq| Zvici Av‡¯— Av‡¯— wWwR, wWwWwR, †m±i 

KgvÛviMb mn AvbygvwbK 15/16 Rb Awdmvi †ei nq| wmcvnx †mwjg 

me Awdmvi‡`i‡K e‡i ÔÔ‡Mv Iqvb evB IqvbÕÕ| `iev‡ii wfZ‡i ZLb 

20/22 Rb A ¿̄avix BDR Ges A ¿̄ Qvov AviI K‡qKRb BDR me 

Awdmvi‡`i‡K jvBb a‡i cwðg w`‡Ki †MB‡Ui w`‡K wbqv hvq| evwn‡i 

ZLb cÖPyi ‡Mvjv¸wj nw”Qj| Avwg ZLb †÷‡Ri mvg‡b wQjvg| A‡ ¿̄i 

gy‡L Awdmvi‡`i jvB‡bi cÖ_‡g wWwR Zvici ‡m›U«vj Gm.Gg mn Ab¨vb¨ 

Awdmviiv wQj| Awdmvi‡`i jvBb hLb †ei nw”Qj, `iRvi Kv‡Q 

Avm‡ZB evwni nevi mv‡_ mv‡_ evwni n‡Z eªvk nq| mv‡_ mv‡_ wWwR 
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m¨vi, †m›U«vj Gm.Gg c‡o hvq| Gici Avevi A‡bK ¸wj nq- eªvk nq| 

ZLb 5/6 Rb Awdmvi c‡o hvq| Zvici wmcvnx †mwjg Avgv‡K GKUv 

ivB‡dj w`‡q ¸wj Ki‡Z e‡j Avwg ZLb `w¶b †MB‡Ui Kv‡Q| `iev‡ii 

wfZ‡ii `w¶b w`‡Ki †MBU| Zvici Avwg ivB‡dj w`‡q GKRb 

Awdmvi‡K ¸wj Kwi| †m c‡o hv| Avwg GB Awdmv‡ii bvg Rvwb bv| 

Zvici A ¿̄ †hLv‡b †d‡j 44 ivB‡dj e¨vUvwjq‡bi Awd‡m P‡j hvB| 

†mLv‡b cÖvq 11.00 Uv ch©š— _vwK| evwn‡i Mvox w`‡q gvBwKs K‡i mevB 

A ¿̄ wb‡Z e‡j| †Kvb BDR A ¿̄ Qvov _vK‡j Zv‡K ¸wj K‡i gviv n‡e| 

Avwg ZLb Awdm n‡Z ‡ei n‡q ‡m›U«vj †KvqvU©vi MvW©-G hvB| A ¿̄ 

Avbvi Rb¨| †KvZ †_‡K Avwg GKUv ivB‡dj Ges 20 ivDÛ ¸wj †bB| 

A ¿̄ wb‡q Avwg nvU‡Z nvU‡Z m`i e¨vUvwjq‡bi Awd‡mi mvg‡b Avm‡j 

15/20 Rb mk ¿̄ BDR †K †`wL| Gi gv‡S Avwg 44 e¨vUvwjq‡bi 

wmcvnx †mwjg, wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx Ievq ỳi‡K wPb‡Z 

cvwi| cÖvq 11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, 

wmcvnx AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR 

wWwR m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi 

eveyj evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| 

evsjv‡Z ¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| 
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wWwR g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K 

wmuwo‡Z nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a 

†d‡j| Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK 

nvD‡R wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  

Rb wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv 

dvqvi K‡i Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg 

†`vZvjvq hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i| 

Zvici Avwg mn Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi 

wZbZjvi GKUv evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i 

wbqv hvq| Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj| wmcvnx nvwee Avi 

wmcvnx kvnxb `iRv bK K‡i| GUv K¨v‡Þb Zvbfx‡ii evmv| K¨v‡Þ‡bi 

¿̄x `iRv Ly‡j †`q| N‡i Xy‡K Avgiv mevB wg‡j g¨vWvg‡K wbh©vZb Kwi 

Ges evmv Zj−vmx Kwi| Gici Avwg Avgvi Awd‡m P‡j Avwm| ivZ 

8.00 ch©š— Avwg GLv‡b _vwK| Zvici †mwj‡gi evmvq hvB| †mLv‡b 

wUwf †`wL| GKm‡½ fvZ LvB| wmcvnx mvgv` mn Avi 06 Rb wmcvnx 
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†mwj‡gi evmvq wQj| ivZ 3.30/4.00 Uvi w`‡K 2/3 Rb wmwbqi BDR 

RIqvb G‡m `iRv av°vq Ges e‡j †h evwn‡i hy× nB‡Z‡Q Avi Avgiv 

wKbv NygvBZvwQ| Avgv‡`i‡K evwni nB‡Z e‡j| Avgiv ZLb †ei n‡q 

m`i e¨vUvwjq‡bi mvg‡b A ¿̄ wbqv cvnvov †`B| mKvj †ejv Avwg †g‡m 

wMqv bv¯—v LvB| Zvici Avwg b~i †gvnv¤§` K‡j‡Ri †cQ‡b A ¿̄ wbqv 

e‡m _vwK| cÖvq 12.00 ch©š— _vwK| ỳcy‡i Lvevi †L‡q Avevi †mLv‡b 

hvB| ỳcyi AvovBUvi w`‡K Wvej †Kweb wcKAvc wb‡q wWGwW †ZŠwn` 

e‡j †h wZwb Avgv‡`i KgvÛvi Ges Avgv‡`i A ¿̄ Rgv w`‡Z e‡j| 

Zvici Avwg A ¿̄ Rgv †`B| Gici 3.30/4.00 Uvi w`‡K ivB‡dj 

K‡j‡Ri Iqv‡ji Dci w`qv †`Iqvj UcKvBq¨v kwbi AvLov hvB| c‡i 

wUwf wbD‡R ï‡b 03/03/09 G wcjLvbvq XywK| Zvici †MÖdZvi nB| 

GB Avgvi Revbe›`x|” 

The confessional statement of co-accused Sepoy Md. 

Obaidul Islam (C.S.A.48) runs as under- 

“Na 24/02/09 Cw a¡¢lM c¤f¤l 11.30 ¢j¢e−V fÉ¡−lX ®n−o B¢j clh¡l 

q−m j¡ee£u ül¡øÌj¿»£ HÉ¡X−i¡−LV p¡q¡l¡ M¡a¥−el p¡−b M¡e¡ M¡Cz c¤f¤l 1 

V¡u clh¡l q−m jqs¡l SeÉ k¡Cz Aaxfl Bj¡−L RSB Ground Hl 

f¡Nm¡ ¢SjM¡e¡u Ae¤ù¡e p¡S¡−e¡l SeÉ f¡W¡uz l¡−œ Bj¡−cl 44 

hÉ¡−V¢mu¡−el Bj¡−L J ¢pf¡q£ B−a¡u¡l−L f−ll ¢ce AbÑ¡v 

25/02/09Cw  Ju¡¢LÑ Hl SeÉ ¢ehÑ¡Qe L−lz aMe ¢pf¡q£ ®p¢mj Bj¡−cl 
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h¡l¡¾c¡ ®b−L ®X−L h−mz Bj¡−cl pL¡m 7 V¡u °p¢eL m¡C−e b¡L−a 

q−hz Bjl¡ h¢m ®k, Bj¡−cl Ju¡¢LÑ B−R b¡L−a f¡lh e¡z ¢L¿º ®p¢mj 

h−m ®k, ®L¡e i¡−hC ®q¡L b¡L−a q−hz Bj¡l L¡lZ ¢S‘¡p¡ Ll−m ®p¢mj 

h−m BN¡¢j L¡m HLSe A¢gp¡l dlhz 

25/02/09 Cw a¡¢lM 6.30 ¢j¢eV HL¢V jC Hhw 1¢V ®V¢hm ¢e−u B¢j, 

q¡¢hmc¡l L¡−nj ¢pf¡q£ B−a¡u¡l ¢pf¡q£ j¤š²¡¢cl, ¢pf¡q£ n¢gL¥m pq 

®j¡V 13 Se Ju¡¢LÑ NË¡E−ä (RSB) k¡Cz pL¡m 7 V¡l ¢c−L ¢pf¡q£ 

®p¢mj Bj¡l ®j¡h¡C−m Lm ¢c−u Bj¡−L J B−a¡u¡l−L m¡C−el p¡j−e 

Bp−a h−mz E−õMÉ  ®p¢mj Bj¡−cl ®L¡Çf¡e£l LÓ¡LÑz Bjl¡ a¡lfl 

®j−p e¡Ù¹¡l SeÉ k¡C aMe ¢pf¡q£ ChÐ¡¢qj H−p h−m, Bj¡−L J 

B−a¡u¡l−L ®p¢mj i¡C clh¡l q−m ®k−a h−m−Rz Bjl¡ clh¡l q−m 

®N−m ChÐ¡¢qj clh¡l q−m Y¤−L k¡u Hhw Bjl¡ clh¡l q−ml f¢ÕQj ¢c−L 

¢fR−el clS¡u c¡ys¡Cz 

aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare f−l 

clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 
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5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 

Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 

Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 

®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz 

c¤C am¡u EW−aC DG jÉ¡X¡−jl L¡−Sl ®j−u−L …¢m L−l p¡j−e ®b−L 

j¤−M¡nd¡l£ HL Se à£¢au am¡u Civil ®f¡o¡−L HLSe f¤l¦o J HLSe 

j¢qm¡−L ®cM−a f¡Cz aMe j¤−M¡n d¡l£ HLSe hÊ¡n g¡u¡l L−lz B¢j 

JB−a¡u¡lJ aMe 1 l¡Eä L−l a¡−cl …¢m L¢l Hhwa¡l¡ avre¡v j¡l¡ 

k¡uz f−l öe−a f¡C a¡l¡ L−eÑm ®c−m¡u¡l J a¡q¡l Ù»£z Aaxfl 
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j¤−M¡nd¡l£ HLSe L−eÑm ®c−m¡u¡−ll Ù»£l j¡b¡l Efl T.V ®g−m phÑ−no 

BO¡a L−lz 

Bjl¡ Aaxfl e£−Q ®e−j ®c¢M Cook Hl clS¡l p¡j−e D.G jÉ¡X¡−jl 

m¡nz a¡l m¡n aMe lš²¡š² J nl£−ll ¢h¢iæ S¡uN¡u e¡e¡ lLj BO¡−al 

¢Qq² ®c¢Mz ®pM¡−e ®b−L B¢j J B−a¡u¡l 3ew ®N−Vl L¡−R l¡Ù¹¡l f§hÑ 

f¡−nÄÑ DAD ®L¡u¡VÑ¡−l B¢pz Bjl¡ c¤C am¡ E−W clS¡ M¤−mC ®c¢M 

HLSe jÉ¡X¡j n¡l£ f¢l¢qa¡z Eš² jÉ¡X¡j−L fÐb−j HLSe j¤−M¡nd¡l£ 

n¡¢ll£L i¡−h m¡¢’a L−l f−l B−a¡u¡l a¡−L n¡¢ll£Li¡−h m¡¢’a 

L−lz B¢j aMe c¡y¢s−u ph¢LR¤ ®c¢Mz Aaxfl Bjl¡ h¡p¡ charge L¢l 

Hhw B¢j Ju¡XÊf ®b−L  4000 V¡L¡ f¡Cz f−l I jÉ¡Xj ®L ¢e−u Bp¡l 

pju ¢p¢Xl d¡−l 1¢V h¡µQ¡ ®c¢Mz aMe I h¡µQ¡ J jÉ¡Xj ®L ¢e−u 

®L¡u¡VÑ¡l N¡−XÑ a¡−cl BV−L l¡¢Mz 

HC ¢ceC AbÑ¡v 25/02/09 Cw a¡¢lM påÉ¡u Bjl¡ R.P Post Hl L¡−R 

¢pf¡q£ ®p¢mn J ¢pf¡q£ q¡¢hh pq 4/5 Se c¡y¢s−u ¢Rmz Bjl¡ ®k−u 

¢pf¡q£ ®p¢mj ®L B¢j 4000/- V¡L¡ ®cC Hhw B−a¡u¡l 1¢V ü−eÑl ®QCe 

®cuz f−l −XCl£ g¡−jÑl L¡−Rl ea¥e ¢h¢ôw Hl L¡−R B¢j J B−a¡u¡l 

¢N−u ®c¢M ®kM¡−e ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ l¢nc J ¢pf¡q£ B¢ep pq B−l¡ 

J 25/30 Se z fÐ−aÉ−Ll q¡−a AÙ» J …¢mz 

Aaxfl Na 26/02/09 Cw a¡¢lM B¢j J B−a¡u¡l pL¡−m e¡Ù¹¡ L−l 

m¡C−eC b¡¢Lz f−l ®cMm¡j L−uLSe M¡¢m q¡−a Bp−Rz Bjl¡ a¡−cl 
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¢S‘¡p¡h¡−c S¡e−a f¡¢l AÙ» Sj¡ ®ch¡l B−cn q−u−Rz Bjl¡ m¡C−e 

Bp−m ®c¢M q¡¢hmc¡l Hjc¡c J e¡−uh p¤−hc¡l ¢eu¡j¤m h¡p¡l c¡y¢s−u 

a¡l¡ Bj¡−cl  Foll-in L¢l−u AÙ» Sj¡ ¢c−a hm−m Bjl¡ AÙ» Sj¡ ®cCz 

Aaxfl q¡¢hmc¡l A”−el ®ea«−aÅ ®L¢¾cÐu jÉ¡N¢S−e Bj¡l ¢lfe J 

B−lL S−el ¢XE¢V ®cuz ¢hL¡m 4 V¡l ¢c−L ¢pf¡q£ B−e¡u¡l−L ¢S‘¡p¡ 

Ll−m ®p h−mz ®pe¡h¡¢qe£ Bp−R ph¡C f¡m¡−µRz f−l B¢j ®XCl£ g¡−jÑl 

®cJu¡m Vf¢L−u f¡m¡Cz HC Bj¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

370 and 654 all are formal witnesses, the informant, the 

confession recording Magistrate and the investigation officer 

respectively but P.Ws. 8 and 40 are eye witnesses to the 

occurrence. P.W. 8 saw the accused-respondent and other 

rebellions to fire on Lt. Col. Kaiser and consequently he 

succumbed to death in Darber. He was thoroughly cross-

examined on behalf of the accused-respondent but his evidence 

could not be assailed, controverted or embellished in any 

manner. P.W.40 was the guard commander in the residence of 

D.G and he saw the accused-respondent and other rebellions to 

enter into the Banglow of D.G and at his protest he was fired on 
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and sustained injury and afterwards he heard firing sound from 

the residence of D.G. From the evidence on record it appears 

that D.Gs wife and some other inmates of the house were killed 

there. Both the witnesses were thoroughly cross-examined but 

their evidence could not be shaken in any way. Their evidence 

bears substance to the implication of the accused-respondent to 

the killing of army officers and committing other atrocities in 

Peelkhana. From his confessional statement it appears that he 

hold arms and it is apparent that he took up arms by plundering 

kote in order to implement their common intention/object to kill 

all army officers in Peelkhana. His confession of holding arms 

finds corroboration by the evidence of both the P.Ws. 8 and 40. 

The confessions of co-accused also lends support to the 

evidence of prosecution witnesses and it bears evidentiary value 

in establishing the charges against the accused-respondent. 

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.8 and 40 together with confessional 

statement of accused-respondent and those of co-accused 

appears credible, reliable, trustworthy and sufficient to prove 

the charges against the accused-respondent. It is evident that the 
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accused–respondent was a member of unlawful assembly and 

that to attain the common object of the rebellions he took up 

arms by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 8, 40 and 654 together with confessional 

statement of the accused-respondent and those of co-accused 

Sepoy Obaidul Islam  (C.S.A.48) and Sepoy Ibrahim (C.S. 68).  
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Mr. Islam further submits that initially the accused-

respondent was charged 302/307/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/307/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Islam further submits that P.W.8 had his posting in 

Sylhet sector and he came at Peelkhana on 19.02.2009 and 

ultimately attended Darbar. He did not refer the 

Battalion/Regiment No. of the accused-respondent and he did 

not know how many BDR personnel named Habibur Rahman 

were there in BDR. Furthermore, he admitted in his cross-

examination that he recognized him as of 24 Battalion from 

office record having recollection of his figure. Such 

identification of the accused-respondent stands unacceptable in 

law as being out of judicial process. Moreover, there are three 

BDR personnel named Md. Habibur Rahman in 24 Battalion 

and without proper identification the testimony of P.W. 8 can’t 

be considered against the accused-respondent. 

P.W. 40 was the guard commander in D.G. Banglow. His 

evidence as to identifying the accused-respondent is not 
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sustainable. He claims that he sustained bullet injury but no 

paper appears in support of such bullet injury, none of his co-

guards came to corroborate his testimony. Moreover, his 

identification of the accused-respondent is not proper. He did 

not refer the Battalion or Regiment No. of the accused-

respondent. Such evidence of the witnesses appears 

unacceptable.  

Mr. Islam further submits that the confession of the 

accused-respondent is exculpatory in nature and can’t be 

considered as evidence.  Moreover, P.W. 654 admitted in his 

cross-examination the accused-respondent was on remand for 

5(five) days. The confessions of co-accused having no 

corroboration by any evidence it does not bear any evidentiary 

value. 

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 
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the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent and those of co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W.8 and 40. They both are eye witnesses to the 

occurrence.  

P.W.8 deposed- 

“H mgq `ievi n‡j evB‡i 20/25 Rb ˆmwbK‡K `ievi nj †NivI K‡i 

ivL‡Z †`wL| wmcvnx †mwjg †iRv Avgv‡K jvBb cwRk‡b †h‡Z e‡jb 

Avgiv mvg‡bi ‡g‡S‡Z ï‡q cwo| wmcvnx †mwjg †iRv, wmcvnx Beªvwng 
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wmcvnx nvwee I wmcvnx iwdKzj wmcvnx Avwe ỳj I nvi“byi iwk` 2 Rb 

24 ivB‡dj Avgv‡`i Dci ¸wj el©b K‡i| H ¸wj‡Z  †jt  K‡b©j 

Kvqmv‡ii Mjvq ¸wjwe× nq| m‡½ AviI 2 Rb ¸wj we× nq|” 

P.W.40 deposeed- 

evs‡jvq wZbwU Post G MvW© †gvZv‡qb Kwi I †PK Kwi| mKvj 8 NwUKvq 

wWwR g‡nv`q miKvix Mvox‡hv‡M evmv †_‡K †ei nb| 8.50 wgwb‡U wWwR 

g‡nv`q `ievi n‡ji w`‡K hvb| mKvj 9.30 wgt `ievi n‡ji w`‡K 

¸wji kã ïwb| MvW©‡`i mZK© Kwi| Avwg 44 e¨vUvwjq‡b AwabvqK †jt 

Kt mvgm Gi m‡½ †hvMv‡hv‡Mi †Póv Kwi †dv‡b wKš‘ cvwiwb| c‡i wmcvnx 

†mwjg †iRv, wmcvnx Ievq ỳj, wmcvnx Beªvnxg, wmcvnx AvjZvd, wmcvnx 

nvwee, wmcvnx kvnxb, wmcvnx gnmxb,nwvej`vi Rwmg mn Abygvb 10/15 

Rb wewWAvi we‡ ª̀vnx wWwR Gi evs‡jvq Av‡mb| Avwg Zv‡`i cª‡e‡k evav 

w`‡j wmcvnx †mwjg †iRv Avgv‡K j¶¨ K‡i ¸wj Qz‡i| D³ ¸wj Avgvi 

evg wn‡c ‡j‡M ¸i“Z¡i hLg nq| Avwg gvwU‡Z c‡o hvB| Zvnviv ¸wj 

Ki‡Z Ki‡Z wWwR Gi evs‡jvi wfZ‡i cª‡ek K‡i| Gi wKQz c‡i evs‡jvi 

wfZ‡i PxrKvi I ¸wji kã cvB|” 

Both the witnesses saw him with arms, in unlawful 

assembly and actively participating to the occurrence. P.W. 8 

saw him to fire on Lt. Col. Kaiser (deceased). P.W. 40 saw him 

to enter into D.Gs residence with Selim Reza and others where 
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admittedly the inmates in the residence including D.Gs. wife 

were killed. 

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by his own 

confessional statement and those of co-accused. 

The accused-respondent Sepoy Md. Habibur Rahman 

(C.S.A.100) stated in his confessional statement- 

“25/02/09 a¡¢lM pL¡m 9.30 V¡l ¢cL 5/7 Se j¤−M¡n f¢l¢qa 

¢h¢XBl °p¢eL ppÙ» AhÙÛ¡u 44 hÉ¡V¡¢mu¡−el p¡j−e H−p ph¡C−L AÙ» 

®eu¡l SeÉ ýj¢L ®cuz Hlfl e¡¢fa M¡e¡u k¡Cz B¢j HMe e¡¢fa M¡e¡u 

HLC ¢XE¢V Ll¢Rm¡jz 26/02/09 a¡¢lM e¡¢fa M¡e¡l f§−hÑ LÉ¡¢¾V−el 

h¡l¡¾c¡u HL¢V l¡C−gm q¡−a ¢e−u ®L¾cÐ£u ®L¡uVÑ¡l N¡−XÑ Sj¡ ®cC c¤f¤l c¤ 

V¡l ¢c−Lz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused Sepoy Md. Ibrahim (C.S.A.68) stated in his 

confessional statement- 
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“ †KvZ †_‡K Avwg GKUv ivB‡dj Ges 20 ivDÛ ¸wj †bB| A ¿̄ wb‡q 

Avwg nvU‡Z nvU‡Z m`i e¨vUvwjq‡bi Awd‡mi mvg‡b Avm‡j 15/20 Rb 

mk ¿̄ BDR †K †`wL| Gi gv‡S Avwg 44 e¨vUvwjq‡bi wmcvnx †mwjg, 

wmcvnx AvjZvd, wmcvnx nvwee, wmcvnx Ievq ỳi‡K wPb‡Z cvwi| cÖvq 

11.30 Uvi w`‡K Avwg, wmcvnx †mwjg, †mwjg, wmcvnx nvwee, wmcvnx 

AvjZvd, wmcvnx Ievq ỳi, wmcvnx kvnxb mn 15/20 Rb BDR wWwR 

m¨v‡ii evs‡jv‡Z hvB| evs‡jvi †MB‡Ui mvg‡b feb MvW© nvwej`vi eveyj 

evav w`‡j wmcvnx †mwjg cv‡q ¸wj K‡i eveyj‡K †d‡j †`q| evsjv‡Z 

¸wj| duvKv dvqvi Ki‡Z _vwK| Avwg 02 ivDÛ duvKv ¸wj Kwi| wWwR 

g¨vWvg †`vZjv n‡Z †b‡g Av‡mb| co‡b g¨vw· wQj| g¨vWvg‡K wmuwo‡Z 

nvwee, AvjZvd, †mwjg Avi 2/3 Rb a‡i †d‡j Ges gyL †e‡a †d‡j| 

Avwg Avi Ievq ỳi cv‡k ùvovBqv wQjvg| Zvici g¨vWvg‡K KzK nvD‡R 

wb‡q wmcvnx nvwee, wmcvnx †mwjg, wmcvnx Ievq ỳi, Avwg mn 3/4  Rb 

wg‡j jvwÂZ Kwi| Gici 2 Rb wmcvnx †`vZvjvq D‡V wM‡q duvKv dvqvi 

K‡i Ges wRwbmcÎ ZQbQ K‡i| Gici AviI 2/3 Rb mn Avwg 

†`vZvjvq hvB| wM‡q †`wL 3 Rb BDR 15/20 erm‡ii GKwU †g‡q‡K 

kvixwiKfv‡e wbh©vZb Ki‡Z‡Q| †g‡qwUi KvbœvKvwUi Rb¨ Avwg ỳB ivDÛ 

¸wj Kwi| †g‡qwU gviv hvq| nVvr bx‡P ¸wji kã cvB| bx‡P †b‡g †`wL 



 

 

10639

g¨vWvg‡K ¸wj K‡i nZ¨v Kiv nq| wmcvnx †mwjg mn AviI 2/3 Rb ¸wj 

K‡i| 

Zvici Avwg mn Ab¨vb¨iv evs‡jv n‡Z †ei n‡q Awdmvm© †KvqvU©vi Gi 

wZbZjvi GKUv evmvq hvB| wmcvnx nvwee Avi wmcvnx kvnxb Avgv‡`i 

wbqv hvq| Avgv‡`i mv‡_ wmcvnx Ievq ỳiI wQj| wmcvnx nvwee Avi 

wmcvnx kvnxb `iRv bK K‡i| GUv K¨v‡Þb Zvbfx‡ii evmv| K¨v‡Þ‡bi 

¿̄x `iRv Ly‡j †`q| N‡i Xy‡K Avgiv mevB wg‡j g¨vWvg‡K wbh©vZb Kwi 

Ges evmv Zj−vmx Kwi|” 

Co-accused Sepoy Md. Obaidul Islam (C.S.A.48) stated 

in his confessional statement- 

“aMe pju Ae¤j¡e pL¡m 9.30  D.G p¡−qh hš²hÉ ¢c¢µRmz Lare 

f−l clh¡l q−ml ®jCe ®N−Vl ¢c−L 7/8 Se AÙ»pq Bp−Rz clh¡l q−ml 

AÙ»pq fÐbj fÐ−hn L−l ¢pf¡q£ q¡¢hhz Hlfl ¢pf¡q£ ®p¢mj, ¢pf¡q£ ¢j¾V¤ 

J A‘¡a HLSe AÙ»pq clh¡l q−m fÐ−hnL−lz q¡¢hh ®ØVS Hl L¡−R 

®N−m L−uLSe a¡−L BV¢L−u ®g−mz aMe B¢j NÔ¡p i¡‰¡l J …¢ml në 

öe−a f¡Cz Hja¡hÙÛ¡u ph¡C ®k k¡l ja f¡m¡uz B¢j J B−a¡u¡l¡ 

Bj¡−cl Ground Hl ¢c−L −c±s ¢c−m 3 Se j¤−M¡nd¡l£ Bj¡−cl d−l 

5ew ®N−V ¢e−u k¡uz ®pM¡−e ¢e−u ¢N−u Bj¡−L J B−a¡u¡l−L 1¢V L−l 

l¡C−gm J fÐ−aÉL−L 10 l¡Eä L−l …¢m ®cuz 
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Aaxfl Bjl¡ clh¡l q−ml ¢c−L k¡C−a b¡L−m clh¡l q−m ¢ial ®b−L 

L−ZÑm B¢eR¤‹¡j¡e ®hl q−u B−pz Hje pju j¤M h¡d¡ HLSe pÉ¡l−L 

SMG ¢c−u …¢m Ll−m ®k j¡¢V−a f−s k¡uz Aaxfl B¢j 1¢V J 

B−a¡u¡l 1¢V L−l …¢m L−ZÑm B¢ep¤‹¡j¡e −L Ll−m ®p j¡l¡ k¡uz 

Aaxfl Bjl¡ DG j−q¡c−ul h¡p¡l ¢c−L k¡Cz ¢N−u ®c¢M ®kM¡−e ¢pf¡q£ 

q¡¢hh J ¢pf¡q£ ®p¢mj pq 10/15 Se ®m¡L z Bjl¡ ph¡C f−l h¡p¡l 

¢ial Y¤L−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj g¡L¡ …¢m L−lz g¡u¡−ll në 

ö−e  DG jÉ¡X¡j ¢e−Q ®e−j Bp−m ¢pf¡q£ q¡¢hh J ¢pf¡q£ ®p¢mj pq 

3/4 Se DG jÉ¡X¡j ®L d−l ®g−mz ¢pf¡q£ ®p¢mj a¡l S¡j¡ d−l V¡e¡ 

®qQs¡ Ll−a b¡−L Hhw HL fkÑ¡−u a¡−L n¡¢ll£L i¡−h ¢ekÑ¡ae m¡¢’a 

L−l Bj¡l p¡j−ez Aaxfl Bjl¡ 2 am¡ E−W k¡Cz f−l ö−e¢R ¢pf¡q£ 

q¡¢hh J B−l¡J 1 Se DG jÉ¡X¡j-®L n¡¢ll£L i¡−h m¡¢’a L−l−Rz” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by the eye witnesses it bears evidentiary 

value in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.104 Lance Naik Asstt. /61576 Sree 

Rajkumar Pal. 
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Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses-  

 P.W.1 Novojoty Khisha, informant, 

 P.W.257 Naik Signal Md. Abdul Razzak 

 P.W.437 Naik Rustam Ahmed 

 P.W.528 Subrata Kumar Saha, Police Officer and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

 P.W.257 Naik Signal Md. Abdul Razzak deposed that on 

25.02.2009 he attended office at 7.30 A.M. At 10.00 A.M. he 

came to see many BDR personnel to run. He asked Habilder 

Masum and Lance Naik Sirajul as to what happened. At 10.30 
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he came to see 3101 Habibur to get up on the vehicle of T.M.O 

and also see 61576 Lance Naik Assistant Rajkumar to move 

around with arms.  

 In cross-examination on behalf of the accused-

respondent, he denied the suggestion that he was schedule to 

attain Darbar. He denied the suggestion that the accused-

respondent was with him in the office and that he sustained 

injury in carrying dead body at night and that he did not see the 

accused-respondent at the time of occurrence and that to 

exempt himself he deposed falsely. 

P.W. 437 Naik Rustum Ahmed deposed that on 

25.02.2009 he had is duty on mike in Darber. Darber stated at 

9.00 A.M. He heard firing outside Darber. He came to see BDR 

person to leave Darber. He left Darber and came sector. He 

heard further firing. Thereafter, he went o gate No.1 and took 

shelter in the Mosque of the hospital. At evening he came back 

to sector. On the following day i.e. on 26.02.2009 he came to see 

Sepoy Sekandar Sorab, Imdadul Hoque, Rajkumar, Sepoy 

Hedayet and NSub A. Kashem and many other with arms. They 

were saying that until they succeed to kill the army officers their 
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battle will. He left Peekhana on 26.02.2009 at 3.00 P.M, through 

gate No.1. 

In cross-examination on behalf of the accused-respondent, 

he stated that his residence at Hazaribag beside gate No.1. On 

the night following the day 25.02.2009 he was with uniform and 

he had no talk with anyone during that time. He came to know of 

arrival of Home Minister on the night. Signal sector and work 

shop remained in the same building. In the lab there were signal 

equipments. The key of the lab was in his custody. Nobody took 

key of lab from him. He did not try to go to his residence on 

25.02.2009. He denied the suggestion that he had participation in 

the rebellion and that he deposed falsely. 

 P.W.528 Subrata Kumar Saha, Police Inspector deposed 

that as per instruction Kahar Akanda, the investigation officer 

he prepared the seize list of three grenade recovered by the 

members of army from the box of the accused-respondent. He 

identified his signature therein as exhibit 994/1 

 In cross-examination on behalf of the accused-

respondent, he stated that the box has not been seized as alamat. 

He simple prepared the seizure list. He did not see the recovery. 
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He denied the suggestion that seizure list was prepared for the 

purpose for the case and that nothing was recovered from the 

accused-respondent.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that on the date of occurrence the 

accused-respondent was in Darbar hall. He was on duty in 

signal sector. His associate Subrata Kumar Sahah prepared the 

seizure list at his instruction. In the seizure list there is the 

reference of date as 13.06.2009. Alamat was seized on 

13.03.2009 by Subrata Kumar. The alleged box was not seized. 

The army persons recovered alamat and handed it Subrata 

Kumar. There is no reference of the name of Army persons in 

the seizure list. The alamat was seized at the placement of Maj. 

Kamrul Islam of Dhaka Cantonment. The place of recovery was 

not a part of Sainik Line. Alamat was seized from box 

inscribing 20 Battalion. The accused-respondent hailed from 20 

Battalion but later on attached with signal Battalion. The alamot 

was recovered from the box of the accused-respondent. There is 

no reference in the seizure list that it was recovered at the 
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showing or placement of t accused-respondent. He denied the 

suggestion that the accused-respondent had not complicity with 

the recovered alamot and that it was fictitiously prepared. He 

recorded the statement of P.W 257 on 12.04.2009. At that time 

the accused-respondent was in custody. P.W. 257 deposed in 

his statement that he was aware of the demands of BDR 

personnel from earlier. He examined Dulal, Matul and Bellal as 

referred in 161 statement of P.W. 257 but did not cite them as 

witnesses. P.W. 437 deposed before him that 15/20 minutes 

after starting of Darber mike became off. He denied the 

suggestion that he implicated the accused-respondent without 

any evidence. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

528 and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws. 257 and 437 are eye 

witnesses to the occurrence. P.W. 257 identified the accused-

respondent with his badge No. and saw him with arms and to 

move around in Peekhana. P.W.437 saw the accused-

respondent with arms along with other rebellions and to express 
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their common intention/common object to kill all army officers. 

Both the witnesses were thoroughly cross-examined on behalf 

of the accused-respondent but their testimonies could not be 

assailed or embellished in any way. P.W. 528 is a seizure 

witness. From his evidence it appears that three grenade were 

recovered and seized from the box of the accused-respondent.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.257 and 437 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was  

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 
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acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be  convicted and sentenced accordingly.  

Mr. Md. Ariful Islam, the learned Advocate appearing 

with Mr. Abu Sayed Sagor on behalf of the accused-respondent 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 257, 437, 

528 and 654 together with confessional statement of co-

accused.  

Mr. Ariful further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

Mr. Afiful also submits that the testimony of P.W.257 

and 437 do not bear any substance against the accused-

respondent. P.W. 257 did not disclose when and where he saw 

the accused-respondent. His testimony appears vague and 

unspecified. P.W.437 refers the name merely as ‘Rajkumar’ but 

the accused-respondent is Lance Naik Asstt. Sree Rajkumar 
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Pal. His identification to accused-respondent is vague and 

unspecified. There is no specification where he saw the 

accused-respondent. Such vague and unspecified evidence of 

the P.Ws can’t be relied on. Moreover, none of them disclose 

any culpability of the accused-respondent to any offence as he 

was charged for. The evidence of P.W. 528 does no bear any 

substance since the seized articles were not recovered in his 

presence and the box from which it was recovered has not been 

seized.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws.257 and 437. Both the P.Ws. are eye 

witnesses to the occurrence.  

P.W.257 deposed- 

“10
1
2  Uvi mgq †`L‡Z cvB| 3101 cvPK nvweeyi TMO mv‡n‡ei Mvox 

DV‡Z‡Q| 61576 j¨vt bvt mnKvix ivR Kzgvi cvj‡K A ¿̄ mn Nyi‡Z 

†`wL|” 

P.W.437 deposeed- 

c‡ii w`b 26/2 mKv‡j ˆmwbK †g‡Q wmcvnx †mKv›`vi †Qvnive, Bg`v ỳj 

nK, ivRKzgvi wmcvnx †n`v‡qZ I bvt my‡e`vi Avt Kv‡kg mn A‡bK‡K 
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A ¿̄ mn †`wL| Zviv ej‡ZwQj †mbv Awdmvi‡`i nZ¨v bv Kiv ch©šÍ 

Zv‡`i hy× Pj‡e|” 

Both the witnesses saw him with arms, in unlawful 

assembly and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 
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sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.175 JCO Naib Subader/6362 Sonot 

Kumar Malaker.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses-  

 P.W.1 Novojoty Khisha, informant, 

 P.W.04 Col Md. Samsul Alam Chowdhury 

 P.W.254 Naik Badok (Rtd.) Md. Mahtab Ali 

 P.W.509  Naik Md. Abdur Rahim and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.4 Col. Md. samsul Alam Chowdhury deposed that 

he had his posting at Peekhana from 01.02.2009 to 11.03.2009 

as sector commander of 44 Battalion. He was transferred to 

special security force on 05.02.2009 but DG, BDR and Dhaka 

Sector Commander detained him for BDR week. 44 Rifle 

Battalion was entrusted for decoration and arrangement of 

Darbar Hall on 25.02.2009. He was also entrusted as Chief 

Security Officer for Prime Minister at her majesties appearance 

at Peekhana on 24.02.2009. He performed his duty properly. He 

came to Darber Hall at 8.00 A.M. on 25.02.2009 and made all 

arrangement. Darber was started at 9.00 A.M. with recitation of 

Holly Quarn. When DG was delivered speech on “X¡mi¡a LjÑp§Q£” 

a Sepoy entered into Darber Hall from southeast corner with 

Arms and rushed towards DG. He cried out and moved towards 

stage. Instantly Col. Mujib, Col. Anis, Col. Elahi and some 

others came up on the Stage. The Sepoy was seemed trembling. 
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He was Moyeen of 13 Battalion. He caught hold him and 

unarmed him. Bg. Gen. Bari, Col. Anis, Captain Mannan, Lt. 

Col. Elahi and some other officers also came up and detained 

Moyeen on the stage.  He came down from Stage. Army 

officers were running to and fro. He also came out from Darber 

Hall and was taken to 3rd floor of J.C.O’s quarter by some 

J.C.O’s. He tried to observe the outside position through 

window of 3rd floor. At that moment he heard of firing from 

helicopter and the rebellions were asked to fire towards 

helicopter. Many soldiers were firing.  Among them he could 

identify Sepoy Jahidul and Sepoy Rakhal Chandra.  

 After Magrib prayer On 25.02.2009 lights adjacent to 

Darber Hall closed but in the outside light of some people were 

visible. A white ambulance and a pickup were running from 

Darber Hall to RSP. At that time he came to see sweepers to 

move towards Darber Hall with two wheeler wastage carrier 

and bucket. Ambulance and pickup were running from  Mazar 

to Darber Hall. He also came to see sweepers to carry heavy 

materials over groundsheet towards 13 Rifle Battalion. On the 

following day, he also came to see the same scenery. The side 
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light of the vehicles were very low but head lights were off. On 

26.02.2009 BDR personnel chanting sologans to carry out their 

demands. They also chanting sologans drawing attention of the 

civilians not to help RAB and Army persons. At 10.00 A.M. he 

came to hear sologan ‘DAD Towhid-Zindabad’ adjacent to the 

west of Darber Hall. Perhaps the BDR personnel were chanting 

the said sologan. After a while DAD Towhid came toward the 

residence where he took shelter. The BDR personnel chanting 

sologans ‘DG Towhid Zindabad’. DAD Towhid talked with 

them and thereafter left the place. On that day at about 11.30 

A.M. to 12.00 noon he came to know from BTV that Hon’ble 

Prime Minister will address to the Nation. At that time mobile 

network were closed. Some BDR personnel disclosesd that the 

BDR persons were taking leave of Peekhana and they asked to 

restrain them all. At 12.00 he came to see a procession entering 

through gate No.5 towards Darber Hall. At 1.30 /2.00 P.M. he 

found another a procession to enter through gate No.5 and to 

proceed towards Darber Hall and to take exist from west gate. 

Perhaps the processions were of rebellion soldiers. At 2/2.30 

p.m. two soldiers nocked at the door where took shelter. 
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Russels’s wife Munmun told them that she was alone in her 

residence. At one stage, under threat the wife of Rusel opened 

the door. The soldiers entered into the room and made 

altercation with J.C.O. Meanwhile Rusel pushed him under the 

cot. The soldiers demanded to surrender the officers. J.C.O. 

replied that they passed whole night at outside and returned at 

morning. The said soldiers took shelter in the residence. One 

J.C.O tried to take away arms from the soldiers. Other soldiers 

pointed arms at him and threatened his life and asked him to 

surrender the officers. The said two soldiers entered into the 

bed room. They assaulted Habilder Zakir with rifle. They took 

away three J.C.Os, Munmun and Rusel to the ground floor. 

After that he took shelter in the toilet. Nayek Subeder Rahim 

told him that toilet is not saved so he returned to the bed room 

again. The soldiers came up again. He took shelter under the 

cot. One J.C.O. said Prime Minister declared general mercy. All 

are surrendering arms and also asked everyone to surrender 

arms. The soldiers said that if they surrender arms they would 

not be exempted. The soldiers left the residence Munmun and 

Rusel came up. When they attempted to fire Habilder Zakir he 
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said that he is not an officer, then the soldiers came up to search 

him but hearing of general mercy and surrendering arms they 

came down.  The accused-respondent Nayek Subeder Sanad 

came there with a pickup.  Subeder Saiful asked him to go 

down. He went out and find them with arms. He got up in a 

pick up. M.P. Reza was searching or looking for the officer. He 

then availed himself in the pickup. He was taken to gate No.4 

and by the grace Almighty his life was saved.  

 In cross-examination on behalf the accused-respondent, 

he stated that the room where he took shelter had glassed 

window. He have no knowledge of the reporting of the Protham 

Ali dated 3rd March, 2009. He identified Jahid from 20/25 yards 

away. He identified him peeping by the gap of the door. He 

denied the suggestion that he could not identify him for the 

cause of trees beside the JCO’s quarter. He find an ambulance 

at evening on 25.02.2009. There is a market Rifle Squire at gate 

No.4. He cannot say what is the earnings from this market. He 

had talk with DG, SSF from Peekhana. He can’t rember 

whether he informed D.G. SSF the occurrence that took place 

ofter 9.30 A.M. in Peekhana. The situation was completely 
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adverse. He denied the suggestion that Army officers were 

killed at firing from Helicopter. He denied that suggestion that 

Subedar Samad Kumar Malakar and Jahidul Islam did not make 

any firing.  He can’t say whether father of Jahidul Islam served 

in BDR as Habilder more over 25 years. He denied the 

suggestion that at the time of occurrence Jahidul Islam was in 

his barrack and he left Peekhana for his safety on 26.02.2009 

and that he deposed falsely implicating Jahidul Islam.  Sanat 

Malaker told him that he came to rescue him but he had arms in 

his hand. At first he became afraid but when he told him of his 

appearance to rescue the officers he availaed a pick up at his 

instruction and thereafter by the vehicle of an M.P. he went to 

gate No.4. 

P.W.254 Naik Badok Md. Mahtab Ali deposed that on 

25.02.2009 he attended Darber with band dress, D.G, came into 

Darber at 9 A.M. At about 9.30 there raised a hue and cry in 

Darber. He left Darber and came to his line. He heard firing 

from line. He also came to know that army officers have been 

killed in Darber. He came to see the accused-respondent 6362 

Naik Subedar Sanat Kumar, 53354 Lance Naik 
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Moniruzzaman, 57382 Sepoy Mijanur, 70780 Sohel Rana, 

68277 Sepoy Aminar, 44806 Habilder Chalak Salam, 46091 

Habilder Mijanur, 55522 Sepoy Habibur, 55735 Sepoy Mashiur 

and 55963 Sepoy Zakir to run with arms and to make firing. 

In cross-examination behalf of the accused-respondent he 

stated that he did not serve in other Battalion. He denied the 

suggestion that arms was recovered from his residence. Badaks 

issued to live in line No. 11. M.T. line was 1/1 ½ kilo fur away. 

He knew the accused-respondent since long. He cannot 

remember when he saw him. He denied the suggestion that the 

accused-respondent was in M.T. garage at the time of 

occurrence. He denied the suggestion that he deposed falsely.  

P.W.509 Naik Md. Abdur Rahim deposed that 

on14.09.2009 he identified 44186 Shahidul from video footage. 

He identified the still picture exhibit CLXXI.   

In cross-examination on behalf of the accused-

respondent, he stated that there is no reference of case number 

and signature of I.O. in the photo. He further deposed that there 

is no date under the signature. He can’t say wherefrom the 
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video was collected. He denied the suggestion that he deposed 

falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he denied the suggestion that he 

created the statement of witnesses fictitiously and submitted 

C.S. against the accused-respondent falsely and that the 

accused-respondent had no participation in the rebellion and 

that none of the witnesses deposed against him.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.4, 254 and 509 all 

are eye witnesses to the occurrence. P.W. 4 identified the 

accused-respondent and claims to see him to come in a pick-up 

and with arms. P.Ws. 254 and 509 identified the accused-

respondent with badge No. P.W. 254 saw him with arms and to 

run around on firing. P.W. 509 identified him from video-

footage and exhibited still picture the exhibit CLXXI. All the 

witnesses were thoroughly cross-examined on behalf of the 
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accused-respondent but their testimonies could not be assailed 

or embellished in any way.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.04, 254 and 509 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  
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Mr. Md. Mostafizur, the learned Advocate appearing on 

behalf of the accused-respondent submits that prosecution in 

support of the charges against the accused-respondent placed 

the testimonies of P.Ws.1, 04, 254, 509 and 654. 

 Mr. Md. Mostafizur, further submits that initially the 

accused-respondent was charged for 302/382/149/34 of the 

Penal Code and at the fag end of hearing on 20.10.2013 altered 

the charge under Sections 302/382/201/149/34 of the Penal 

Code beyond his knowledge causing the trial vitiated.  

Mr. Md. Mostafizur also submits that the testimonies of 

the P.Ws do not bear any substance against the accused-

respondent. P.W. 4 admits in his cross-examination that the 

accused-respondent came to rescue him. P.W. 254 did not 

disclose when and where he saw the accused-respondent. His 

evidence appears vague and unspecified. P.W. 509 simply 

identified the accused-respondent from video-footage shown to 

him during investigation. He admitted in his cross-examination 

that he can’t say wherefrom the footage was collected and the 

exhibit does not bear the signature of I.O and the case No. It has 

no relevancy against the accused-respondent.  
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Mr. Mostafizur, in fine, submits that no substantive 

evidence appears against the accused-respondent in support of 

the charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws. 4, 254 and 509. They all are eye witnesses to 

the occurrence.  
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P.W.4 deposed- 

“GKRb J C O e‡j gvbbxq cÖavbgš¿x mvavib ¶gv †Nvlbv K‡i‡Qb| 

mevB A ¿̄ Rgv w`‡”Q †ZvgivI A ¿̄ Rgv `vI| ˆmwbKiv e‡j A ¿̄ Rgv 

w`‡j Avgv‡`i wb¯—vi bvB| ˆmwbKiv bx‡P †b‡g †M‡j gybgyb I iv‡mj 

Dc‡i Av‡m| nvwej`vi RvwKi‡K ¸wj Kivi gyû‡Z© †m e‡jb †m Awdmvi 

bv Zvi ZvB Zviv cybivq Avgv‡K LyR‡Z Dc‡i Av‡m| Avwg ZLb †ei 

n‡q Avwm| ˆmwbK 2 Rb Avevi Dc‡i Av‡m| A ¿̄ Rgv †`Iqv K_v I 

mvavib ¶gv Kiv ejvq ˆmwbKiv bx‡P hvq| bv‡qK my‡e`vi mb` GKUv 

Pick Up wb‡q Av‡m| my‡e`vi mvBdzj bx‡P †h‡Z e‡j Avgv‡K| Avwg 

bx‡P wM‡q Zv‡`i mk ¿̄ Ae ’̄vq †`wL|” 

P.W. 254 deposed- 

‘9 Uvq DG  `iev‡i Av‡mb, Abygvb 9-30 wgt `ievi n‡j ˆn ‰P ïi“ 

nq| `ievi †_‡K †ei n‡q m`i jvB‡b P‡j hvB| jvB‡b ¸jv¸wj ïwb| 

ïb‡Z cvB  `iev‡i †mbv Awdmvi‡`i nZ¨v Kiv nB‡Z‡Q| 6362 bv‡qK 

my‡e`vi mbr Kzgvi, 53354 j¨vÝ bv‡qK gwbi“¾vgvb, 57382 wmcvnx 

wgRvbyi, 70780 †mv‡nj ivbv, 68277 wmcvnx Avwgbvi, 44806 

nvwej`vi PvjK Qvjvg, 46091 nvwej`vi wgRvbyi, 55522 wmcvnx 

nvweeyi, 55735 wmcvnx gwkDi, 55963 wmcvnx RvwKi‡K mk ¿̄ Ae ’̄vq 

†`Šov‡`Šwi I ¸wj Ki‡Z †`wL|’ 

P.W. 509 deposed-  
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‘Avwg wfwWI dz‡UR †`wL 14-9-09 Zvwi‡L 46507 bv‡qK Rwni, 5466 

Avt Kv‡`i, 50120 kwidzj, 105 wW GwW †ZŠwn`, 63919 

gwbi“¾vgvb, 6362 mbr Kzgvi, 44186 kwn ỳj †K mbv³ Kwi|’ 

The footage exhibit-CLXXI figures him with arms with 

other rebellions. 

All the P.Ws. saw him with arms, in unlawful assembly 

and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 
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Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.269 Sepoy/71827 Md. Nur Alam 

Sarker.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.463 Subeder Major. Md. Habibur Rahman 

 P.W.371 Md. Abdur Rahim, Magistrate  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.463 Subeder Maj. (Rtd.) Md. Habibur Rahman 

deposed that his family members used to live in building No.18 

in Peelkhana. On 12.02.2009 he came to Peelkhana from 

Kushtia. On 25.02.2009 he was in his residence. At about 9.30 

he heard firing. Coming out at veranda he came to see BDR 

personnel with arms folding their mouth with cloth and taking 

stand beside the building. At about 10.00 /11.00 A.M. he also 

came to hear an announcement through mike. It was asked to 

take arms by the BDR personnel. He found the accused-

respondent 81827 Nur Alam in miking. On the following night 

at 10.00 he came to see 75847 Sepoy Ashraf on duty with arms. 

On 26.02.2009 at about 8.00 A.M. he left Peelkhana with his 

family members.  
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In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that there is no accused bearing 

No.81827.  

 P.W.371 Md. Abdur Rahim, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 19.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the accused-respondent as exhibit 768 

and his signature 768/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 22.03.2009 and taken before him on 19.05.2010 in his 

chamber by his MLSS. There is no reference of the name of 

MLSS. He provided 3 hours for reflection and sent him to jail at 

3.45 P.M.. He denied the suggestion that he did not appraise the 

consequence of confession to the accused-respondent and that 

he did not certify column 8 properly and that the accused-

respondent did not make any statement as to committing any 

offence.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the accused-

respondent, he stated that the badge No. of the accused-

respondent is 71827. P.W.463 did not refer the badge No. of the 

accused-respondent in his 161 statement.  

The confessional statement of the accused-respondent 

Sepoy Md. Nur Alam Sarker (C.S. A. 269) runs as under- 

“Avwg BDR Gi GKRb wmcvnx bs-71827| Avwg MZ 25/2/09 Bs 

ZvwiL mKvj 8.30 NwUKvq `ievi n‡j hvB| Avwg †mLv‡b RvqMv bv 

†c‡q  e¨viv‡K P‡j Avwm| Avwg Avgvi U«vs‡K c¨v‡i‡i gvjvgvj ivL‡Z 

wQjvg| wKQy¶b c‡i Avwg ¸wji  kã ïwb| Avwg NUbv †`Lvi Rb¨ e¨vivK 

‡_‡K evwn‡i Avwm| †`wL †h, †jvKRb  wPj−vwPwj¬ Ki‡Q I ej‡Q †h, 

`ievi n‡j ¸wj n‡q‡Q| Avwg Avevi e¨viv‡K wd‡i Avwm| Avwg ¸wji 

kã ï‡b  Uq‡j‡U XzwK|Gi wKQy¶b c‡i wKQy †jvK e¨viv‡K G‡m e‡j †h,  

hviv Lvwj nv‡Z Av‡Q Zviv †ei  n‡q Avm| ZLb  Avwg bx‡P P‡j Avwm 

Ges  gy‡Lvkavix GK †jvK Avgvi ey‡K GmGgwR a‡i Avgv‡K e‡j , hw` 

A ¿̄ bv jI, Zvn‡j  Avwg †Zvgv‡K ¸wj K‡i †g‡i †dje| Avwg Avgvi  

Rxe‡bi i¶v‡_© †KvZ n‡Z  A ¿̄ wbB|  Avgvi  H  A‡ ¿̄ ‡Kvb dvqvwis 

wcb  wQj bv | Avwg †Kvb  ¸wj wbB  bvB| Avwg c‡i ‰mwbK d¨vwgwj 

†KvqvU©v‡i wmuwo‡Z e‡m _vwK| 26/2/09 Bs Zvwi‡Li ỳcy‡i gvBwKs G A ¿̄ 

Rgv w`‡Z e‡j | Avwg †Kv‡Z wM‡q  Avgiv D³ A ¿̄ Rgv †`B|  Avwg 
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jvB‡b Avwm | Avwg wmwfj  †cvkvK cwi| †mbvevwnbx ‡h ‡Kvb gyû‡Z© 

Avµgb Ki‡Z cv‡i e‡j gvBwKs  nw”Qj| Avwg  wbi ¿̄ wQjvg| 26/2/09 

Bs Zvwi‡L w`‡bi †ejvq Avwg  wcjLvbvq †_‡K cvwj‡q  hvB| Avwg 

28/2/09 Bs Zvwi‡L wcjLvbvq wd‡i Avwm I †hvM`vb Kwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

371 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W.463 is the eye witness to the occurrence. He identified 

the accused-respondent with his badge No and heard him to 

make direction to take up arms through mike. He was 

thoroughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. In view of section 134 of Evidence Act, the 

solitary testimony of P.W.463 thus can safely be relied on. 

From the confessional statement of the accused-respondent it 

appears that he took away arms by plundering kote and actively 

participated to the occurrence in committing murder of army 

officers in Peelkhana.  
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The learned Deputy Attorney General further submits 

that the evidence of P.W.463 together with confessional 

statement of accused-respondent appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 



 

 

10680

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 371, 463 

and 654 together with confessional statement of the accused-

respondent.  

Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

Mr. Islam further submits that the testimony of P.W. 463 

does not bear any substance against the accused-respondent.  

His evidence does not disclose any culpability of accused-

respondent to any offence. His identification of accused-

respondent is also not proper. As per admission of P.W. 654, 

the investigation officer he did not refer the badge No. of the 

accused-respondent. No other corroborative evidence appears to 

support the charges against the accused-respondent. The 

confession  of the accused-respondent is exculpatory in nature. 

He took up arms being threatened and the arms was without 
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firing Pin. More so, the confession recording Magistrate did not 

certify properly to its voluntariness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.W. 463. 

P.W. 463 deposed-  

‘†ejv 10/11 Uvi w`‡K wcK Av‡c gvBwKs Ki‡Q †`wL| gvB‡K wewWAvi 

†`i A ¿̄ wb‡Z e‡j| ZLb †`wL 81827 byi Avjg †Nvlbv w`‡Z‡Q gvB‡K| c‡i 

ivwÎ 10 Uvq 75847 wmcvnx Avkivd‡K A ¿̄ nv‡Z wWDwU Ki‡Z †`wL|’ 

P.W. 463 saw the accused respondent in unlawfully 

assembly and saw him with arms. He identified him properly 

with his Battalion No.   

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Sepoy Md. Nur Alam Sarker 

(C.S. A. 269) stated in his confessional statement- 
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“Avwg ¸wji kã ï‡b  Uq‡j‡U XzwK|Gi wKQy¶b c‡i wKQy †jvK e¨viv‡K 

G‡m e‡j †h,  hviv Lvwj nv‡Z Av‡Q Zviv †ei  n‡q Avm| ZLb  Avwg 

bx‡P P‡j Avwm Ges  gy‡Lvkavix GK †jvK Avgvi ey‡K GmGgwR a‡i 

Avgv‡K e‡j , hw` A ¿̄ bv jI, Zvn‡j  Avwg †Zvgv‡K ¸wj K‡i †g‡i 

†dje| Avwg Avgvi  Rxe‡bi i¶v‡_© †KvZ n‡Z  A ¿̄ wbB|  Avgvi  H  

A‡ ¿̄ ‡Kvb dvqvwis wcb  wQj bv | Avwg †Kvb  ¸wj wbB  bvB| Avwg c‡i 

‰mwbK d¨vwgwj †KvqvU©v‡i wmuwo‡Z e‡m _vwK| 26/2/09 Bs Zvwi‡Li 

ỳcy‡i gvBwKs G A ¿̄ Rgv w`‡Z e‡j | Avwg †Kv‡Z wM‡q  Avgiv D³ A ¿̄ 

Rgv †`B| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.371 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.284 Sepoy/63419 Md. Ali Akbar 

Khan. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.65 Habilder Abu Taher 

 P.W.78 JCO Subader Md. Azim Uddin Sheikh and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.65 Habilder Abu Taher deposed that on 25.02.2009 

he was the guard commander at gate No.3 of Peelkhana. Gate 

was closed at 9.30 A.M. All R.P. went away looking the gate. 

Field security personnel were also went away. He also came to 

see 15/20 BDR personnel coming in front of 13 Battalion 

towards gate No.3 with arms and making fire. 10/12 BDR 

personnel also appeared at gate No.3 ‘j¡C¢Lw Ll‡a Ll‡a’. 3 

rebellions came down from the vehicle, assaulted him and 
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asked him for arms and in default threatened his life. He 

informed them that arms was taken away by the previous party. 

Thereafter they left him. Among them he could identify Naik 

Subader Helal, Habilder Rahman, Naik Zia, Sepoy Ali Forhad, 

Azad, Lance Naik Gausul, the accused-respondent Sepoy 

Akbor, Lance Naik Harun, Habilder Kashem, Bayzed,  Naik 

Shahid and Sepoy Riaz. They ran away from Peelkhana on 

26.02.2009.  

 In cross-examination on behalf of the accused-

respondent, he stated that he joined in BDR in 1981. He denied 

the suggestion that he had full support with the demands of the 

BDR. Pick up came near to 36 Battalion. He denied the 

suggestion that he was giving incentive to the rebellions. He 

could not prevent anyone. The rebellions assaulted him. He 

denied the suggestion that he did not see any occurrence and 

that he deposed falsely.  

P.W.78 Subeder Azim Uddin Sheikh deposed that on 

25.02.2009 he attended Darbar. At one stage, Sepoy Moyeen 

entered into Darbar with arms. Sepoy Kajal followed him with 

arms. Army officers detained Moyeen and disarmed him. At the 
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instance of disorder he came out from Darbar and came to his 

unit of 13 battalion by the side of JCO mess. At that time some 

BDR personnel ran towards koths of 13 and 36 Battalion. They 

took up arms by breaking koths and began to fire. Some of 

them were moving towards Darbar. Among them he could 

identify Sepoy Matin, Masum Ali, Nurul Islam, Mehedi Hasan, 

Jahangir Alom, Debadish, Sohel Mahmud, Lance Naik Rakib 

Uddin Khan, Sepoy Bazlul, Lance Naik Gausul Azam, the 

accused-respondent Sepoy Ali Akbor, Mahfuj and Nurul Islam. 

He also came to see from Line to set fire to the vehicles and 

residences of army officers.  

 In cross-examination on behalf of the accused-

respondent, he stated that he was a company commander. 

Sainik Line was old. There was grill on varanda. Central quarter 

was beside the residence of D.G. He deposed in mutiny case. 

He denied the suggestion that he deposed before I.O. that there 

was grievance among the BDR personnel. He further denied the 

suggestion that the key of Darbar hall was with him and that the 

accused-respondent was ill and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the accused-

respondent, he stated that arrested the accused-respondent on 

22.03.2009. He denied the suggestion that he arrested the 

accused-respondent on 21.03.2009 and that the statements 

under 161 and 164 of P.W.65  were recorded on the same date 

and that both the statements are contradictory. P.W.65 deposed 

in his 161 statement on the date of occurrence at 9.30 A.M. the 

gate No.3 under lock and key.  He denied the suggestion that it 

was not possible on the part of P.W.65 to refer the name and 

badge No. of 13 BDR personnel and that the statement was 

recorded at his instance. He recorded the statement of P.W.78 

on 23.08.2009. At that time the accused-respondent was in 

custody. He denied the suggestion that the accused-respondent 

was detained illegally and afterwards procured the witnesses. 

He denied the suggestion that he implicated the accused-

respondent falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.65 and 78 are eye 
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witnesses to the occurrence and they both identified the 

accused-respondent. P.W. 65 claims that the accused-

respondent appeared at gate No. 3 and asked him for the arms. 

P.W. 78 claims to see the accused-respondent to take away 

arms by plundering kote and to move towards Darbar. Both the 

witnesses were thoroughly cross-examined on behalf of the 

accused -respondent but their testimonies could not be assailed 

or embellished in any way.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.65 and 78 appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 
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accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 65, 78 and 654. 

 Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam also submits that the testimonies of P.Ws.65 

and 78 do not bear any relevancy against the accused-

respondent. Their identification to accused-respondent is vague 

and unspecified and such vague and unspecified evidence can’t 

be relied on.  Besides, there is no specification where he saw 
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the accused-respondent. They did not specify any culpability of 

the accused-respondent to any offence. 

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 



 

 

10696

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.W. 65 and 78. They all are eye witnesses to the 

occurrence.  

P.W.65 deposed- 

“15/20  Rb wewWAvi m`m¨ 13 e¨vUvwjq‡bi K¨vw›U‡bi mvg‡b w`‡q A ¿̄ 

mn fire Ki‡Z Ki‡Z 3bs †M‡U Rgv nq& 10/12 Rb gvBwKs Ki‡Z 

Ki‡Z 3 bs †M‡U nvwRi nq| Mvox †_‡K 3 Rb we‡ ª̀vnx †b‡g G‡m 

Avgv‡K gviai K‡i Mv‡W©i A ¿̄Pvq b‡Pr †g‡i †djvi ûgwK †`q| Avwg 

ewj A ¿̄ Av‡Mi cvwU© wb‡q †M‡Q| ZLb Zviv P‡j hvq| bv‡qK my‡e`vi 

†njvj, nvwej`vi ingvb, bv‡qK wRqv, wmcvnx Avjx dinv`, AvRv`, 

j¨vÝ bv‡qK MvDmyj wmcvnx AvKei, j¨vÝ bv‡qK nvi“b nvwej`vi 

Kv‡kg, ev‡qwR`, bv‡qK knx` wmcvnx wiqvR‡K wPb‡Z cvwi|” 

P.W. 78 deposed- 

‘Avwg `ievi nj †_‡K MÛ‡Mv‡ji ci †ei n‡q †RwmI †g‡mi cvk w`‡q 

13 e¨vUvwjq‡bi BDwb‡U P‡j Avwm| ZLb wewWAvi m`m¨iv `ievi nj 

†_‡K †`Šwo‡q 13 I 36 e¨vUvwjq‡bi †Kv‡Z hvq| ‡KvZ †fs‡M A ¿̄ ¸wj 

†bq| G‡`i g‡a¨ A ¿̄avixiv ¸jv¸wj Ki‡Z _v‡K| Zv‡`i g‡a¨ A‡bK‡K 

`ievi n‡ji w`‡K †h‡Z †`wL| ZLb wmcvnx gwZb, gvmyg Avjx, byi“j 

Bmjvg †g‡n`x nvmvb,RvnvsMxi Avjg, †`ev`xm, †mv‡nj gvngy`, j¨vÝ 

bv‡qK iwKe DwÏb Lvb, wmcvnx eRjyj,  j¨vÝ bv‡qK MvDmyj AvRg, 
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wmcvnx Avjx AvKei, gvndzR I byi“j Bmjvg‡K Avwg wPb‡Z cvwi| 

jvBb †_‡K †`wL Awdmvi‡`i evmvq Av¸b Rj‡Q I Mvox cyo‡Q|’ 

Both the P.Ws. saw him with arms, in unlawful assembly 

and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 



 

 

10702

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.291 Sepoy.74911 Md. Shafiul Azim. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.401 Lance Naik Md. Manik Meah 

 P.W.370 Dr. M.A. Mazid, Magistrate  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent.  
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.401 LNK. Md. Manik Miah deposed that on 

25.02.2009 he went to Darber. After commencement of Darber 

two Sepoys pointed arms. The officers detained one and other 

one ran away. There happened disorder and the BDR personnel 

were leaving Darber. He also left Darber and moved towards 

Barak. On the way, he came to see vehicles from the Parade 

ground were taking out speedily. Azim Patwary took away the 

vehicle of the commander. In the Barak some BDR personnel 

were abusing loudly and shouted ‘AÇH R¡s¡ ®LE b¡L−m …¢m Ll¡ q−hz’ 

He came to see 3745 Habibur, 74164 Alamgir and some others 

to come forward with arms. He also came to see the accused-

respondent 74911 Shafiul, 54793 Nasir, 67569 Bulbul, 74730 

Faijulah, 74274 Ajaher, 77525 Sepoy Mamun, 54815 Jahangir, 

67660 Anowar and some others to hold arms and to make firing. 

They were looking for army officers. He came to see many BDR 

personnel to make firing beside canteen. He came back to the 
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Barak. On 27.02.2009 at the instruction of police he went to the 

hospital.  

In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that he moved with the rebellions. 

From his bed he tried to guess everything. He found many 

persons with agitated mood. He denied the suggestion that from 

the bed of Barak mess nothing could be viewed. Azim Patwary 

was driver and runner of commanding officer. He cannot say 

whether Azim Patwary was in the M.T. room. He denied the 

suggestion that he deposed falsely. 

P.W.370 Dr. M.a. Mazid, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 05.04.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the accused-respondent as exhibit 737 

and his signature 737/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 24.03.2009 and brought before him on 05.04.2009. The 

name of MLSS has been penned through. He denied the 
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suggestion that the accused-respondent did not make any 

confession as to committing any offence and that he did not 

certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.401 did not depose before him 

that on appearing at kote he came to see it as broken and there 

was no arms. He arrested the accused-respondent on 24.03.2009 

and took him on remand for 13 days at three times. P.W.401 

was on duty in Peekhana when the appellate on remand. He 

denied the suggestion that he created P.W.401 fictitiously and 

that obtained the confession of the accused-respondent by way 

of oppression.  

The confessional statement of the accused-respondent 

Sepoy Md. Shafiul Azim (C.S. A. 291) runs as under- 

“Na 24/2/09 a¡¢lM Be¤j¡¢eL pL¡m 8-30 V¡l fl  ¢h¢XBl pcl 

cç−l j¡ee£u fÐd¡e j¢¿»l fÉ¡−l−X Awn NËqe L¢lz fÉ¡−l−X ¢X¢S ®jSl 

®Se¡−lm n¡¢Lm Bq−jc fÉ¡−l−X p¡m¡j NËqe L−le fÐd¡ej¿»£ J ül¡øÌ 

j¿»£l Ef¢ÙÛ¢a−az fÉ¡−lX ®n−o Bj¡l LjÑÙÛm 24 l¡C−gm hÉ¡V¡¢mu−e 

¢g−l B¢pz Hlfl hs M¡e¡u AwnNËqe L¢lz hs M¡e¡ ®n−o hÉ¡l¡−L ¢g−l 
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k¡C Hhw l¡a L¡V¡Cz ¢p¢LE q¡¢hmc¡l q¡¢hh¤l lqj¡e Bj¡−cl l¡a 

Ae¤j¡e 1.30 V¡l ¢c−L X¡−Lz Ju¡¢LÑ q¡Jm¡ j−a fÉ¡−lX NË¡E−ä k¡Cz 

®Qu¡l…−m¡ i¡S L−l Nmc NË¡E−eX ¢e−u k¡Cz ®jSl n¡q Bmj pÉ¡l 

JM¡−e Ef¢ÙÛa ¢R−mez 3.30 V¡ l¡a Ae¤j¡e hÉ¡l¡−L ¢g−l k¡Cz O¤j¡Cz 

pL¡m 8.30 V¡u fl¢ce 25/2/09  H 8.30 ¢c−L 24 l¡C−gm 

hÉ¡V¡¢mu−el p¡j−e Bj¡−cl Ae¤j¡e 150 Se−L ¢p ®L¡Çf¡e£l q¡¢hmc¡l 

®jSl Bj¡−cl clh¡l q−m ¢e−u k¡e Ae¤j¡e pL¡m 9 O¢VL¡u clh¡l öl¦ 

quz B¢j clh¡−ll ®n−ol ¢c−L ®gÓ¡−l h¢pz ¢X¢S j−q¡c−ul hš²ªa¡ öl¦l 

¢LR¤re fl °q ýõ¡l ¢QvL¡l öl¦ quz B¢j c¡y¢s−u k¡Cz j−’l p¡j−e 

¢c−L  ®Qu¡l ®Rs¡R¤¢s ®c¢Mz ph¡C clS¡l NÔ¡p ®i−‰ ®hl q−a b¡−Lz 

clh¡l q−ml ¢fRe ¢c−Ll clS¡ ¢c−u ®hl qCz l¡C−gm L−m−Sl ®N−Vl 

p¡j−e B¢j pq 3/4 Se Ae¤j¡e Ef¢ÙÛa ¢Rm¡jz B¢j A¢gp¡l J ®S¢pJ 

l¡ clh¡l q−ml p¡j−e ®b−L X¡L−a b¡−Lz Q¡l¢cL −b−L …¢ml BJu¡S 

öe−a f¡Cz ¢cL ¢h¢cL R¤V−a b¡−Lz B¢j ®S¢pJ ¢h¢ôw Hl (ea¥e) 

®c¡am¡u BnÐu NËqe L¢lz B¢j …¢ml BJu¡S öe−a f¡Cz j¡C¢Lw ö¢ez 

ph¡C−L AÙ» q¡−a ¢e−a h−mz B¢j ®hl q−u B¢pz ¢hôw Hl f¡−nÄÑ l¡Ù¹¡u 

¢fL Bf iÉ¡−e 5/6 Se ¢h¢XBl ®f¡n¡L f¢l¢qa AhÙÛ¡u j¡C¢Lw Ll¢Rmz 

ph¡l q¡−a l¡C−gm ¢Rmz AÙ» ¢e−u ®N−V ®k−a h−mz B¢j ®c±−s ¢N−u 

Bj¡l 24 hÉ¡V¡¢mu¡−el p¡j−e −c¢Mz A−e−Ll q¡−a l¡C−gm J LMG  

¢e−u R¤V¡R¤¢V Ll−Rz B¢j −L¡−a Y¤¢Lz ®L¡a i¡‰¡ ®L¡e AÙ» ®eCz ®pM¡e 
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®b−L 4ew ®N−V k¡Cz 10/15 Se BDR °p¢eL l¡C−gm LMG, SMG 

Defence AhÙÛ¡u ®c¢Mz AÙ» ®jCe ®N−Vl ¢c−L a¡L L−l B−Rz jVÑ¡l 

¢e−r−fl SeÉ R.R. m¡N¡−e¡ B−Rz A−e−Ll j¤M m¡m L¡f−s h¡d¡ ¢Rmz 

B¢j a¡−cl p¡−a h¡Q¡l SeÉ ¢j¢nu¡ k¡Cz aMe Ae¤j¡e 11.30 V¡ ®b−L 

12.00 V¡ h¡−Sz Bj¡l hÉ¡−V¢mu¡−el ¢pf¡q£ n¡j£j Bm j¡j¤e ®L AÙ» 

q¡−a ®c¢Mz 4ew ®N−Vl c¤am¡u ¢p¢s ¢c−u E¢Wz c¤−V¡ LMG h¡C−l a¡L 

Ll¡ ®c¢Mz B¢j e¡j e¡ S¡e¡ °p¢e−Ll ¢eLV ®b−L HL¢V SMG −eCz c¤ 

am¡l R¡−c E¢W Hhw AhÙÛ¡e ®eCz R¡−c B¢j HLC ¢Rm¡jz B¢j påÉ¡l 

BN fkÑ¿¹ R¡−c ¢Rm¡jz R¡−c HLSe ¢elÙ» °p¢eL ¢Rm a¡l e¡j S¡¢e e¡z 

25/02/09 −S¡q−ll e¡j¡−Sl f§−hÑ R¡−c E¢W Hhw påÉ¡ fkÑ¿¹ R¡−c ¢Rm¡jz 

Bp¡l e¡j¡−l ¢c−L 44 hÉ¡−V¢mu¡−el DAD ®a±¢qc pÉ¡l Hhw e¡¢pl 

pÉ¡l−L 4ew ®N−V Bp−a ®c¢Mz a¡−cl lÉ¡wL hÉ¡Q ¢Rm e¡z ®jCe ®N−V 

k¡l¡ ¢Rm a¡−cl p¡−b Lb¡ h¡aÑ¡ hm¢Rmz påÉ¡l B−N B¢j R¡c ®b−L e£−Q 

e¡¢jz c¤am¡u HLSe−L ¢pf¡q£−L BDR Hl dress fs¡) Bj¡l SMG 

®cCz Ae¤j¡e BRl e¡j¡−kl B−N HLSe j¢qm¡−L J Hp,¢f j¿»£−L p¡c¡ 

f¡a¡L¡ q¡−a Bp−a b¡−Lz ®N−V B−pz B¢j påÉ¡l B−N AÙ» ®l−M M¡h¡l 

Lb¡ h−m 24 hÉ¡V¡¢mu¡e Bj¡l ®L¡Çf¡e£−a ®gla k¡Cz hÉ¡V¢mu¡−el 

B−n f¡−n ®m¡LSe ¢Rmz pL¡−ml ¢c−L j¡C¢Lw ö¢ez l¡−a B¢jÑ Bp−a 

f¡−lz hÉ¡l¡−L ®f¡n¡L M¤−m ¢p¢im ®XÊn f−s a¡lfl BDR Unifarm 

f−s ®S¢pJ ®L¡u¡VÑ¡−ll f¡n ¢c−u Ju¡m Vf¢L−u q¡S¡¢lh¡N ¢c−u f¡¢m−u 
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k¡Cz BDR ®f¡n¡L M¤−m ®l−M k¡Cz f¡¢m−u DMCH H l¡a k¡fe L¢lz 

ihO¤−ll ja O¤l−a b¡¢Lz 26/02/09 l¡−a SMCH H l¡a L¡V¡Cz 

27/2/09 a¡¢lM l¡a k¡fe L¢l DMCH Hz 28/2/09 ®b¯L 1/3/09 

fkÑ¿¹ Bh¡qe£ j¡−W l¡a k¡fe L¢lz 3/3/09 a¡¢lM ¢fmM¡e¡uz Q¡L¥l£−a 

®k¡Nc¡e L¢l 2005 p¡−mz 2006 p¡−m ¢fmMe¡u ®f¡¢øw quz Af¡−lne 

X¡m i¡a LjÑp§Q£l Ad£−e 2007 J 2008 p¡−m Y¡L¡l d¡ej¢ä LÓ¡h j¡−W, 

l¡−ul h¡S¡−l, -- j¡−W, S¡¢Ll ®q¡−pe LÓ¡h j¡−W 5 j¡p ¢XE¢V L¢lz 

Ae¤j¡e 7500/- V¡L¡l ®hn£ f¡Cz pL¡m 8 V¡ ®b−L på¡l fl fkÑ¿¹ ¢XE¢V 

Ll−a q−a¡z ®lne hª¢Ü, X¡m,i¡a LjÑp§Q£l ¢qp¡h J p£j¡¿¹ i¡a¡ hª¢Ü 

¢ho−u fÐd¡e j¿»£l i¡o−e B−m¡Qe¡ Ll¡ qu e¡Cz Na 24/2/09  a¡¢l−M 

24 j¡QÑ 09 H ®NËç¡l L−l f¤¢mn ¢lj¡−ä ®euz AcÉ ®L¡VÑ B¢pz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

370 and 654 all are formal witnesses, the informant, the 

confession recording Magistrate and the investigation officer 

respectively but P.W.401 is the eye witness to the occurrence. 

He identified the accused-respondent with his badge No. and he 

saw him with arms and to make firing. In cross-examination on 

behalf of the accused-respondent he further reiterated his 

identification as the accused-respondent was the driver of 
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commanding officer. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W. 401 thus, in view of Section 134 of the 

Evidence Act, can safely be relied on. From the confessional 

statement of the accused-respondent it appears that the accused-

respondent  took up arms by plundering kote and participated in 

committing murder of army officers in Peekhana and his 

confession being corroborated by P.W. 401 it bears evidentiary 

value. 

The learned Deputy Attorney General further submits 

that the evidence of P.W. 401 together with confessional 

statement of accused-respondent appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  
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The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 370, 401 and 654 together with 

confessional statement of accused-respondent.  

Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of P.W.401 

does not bear any substance against the accused-respondent. 
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His identification of the accused-respondent along with 9 other 

co-accused with badge No. appears tutored and unworthy of 

credit. Thus his tutored evidence can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The confession of the accused-

respondent does not bear any evidentiary value since the 

confession of the accused-respondent is no more but a product 

of torture. P.W. 654, the investigation officer admitted that the 

accused-respondent was taken on remand for 13 days at three 

times. More so, the confession recording Magistrate did not 

certify properly to it’s voluntariness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 
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magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 
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in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 



 

 

10715

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  
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In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W. 401. 

P.W. 401 deposed-  

‘jvB‡b wKQy ‰mwbK D”P m¦‡i MvjvMvwj K‡i A ¿̄ Qvov †KD _vK‡j ¸wj 

Kiv n‡e 3745 nvweeyi, 74164 AvjgMxi mn A‡bK‡K A ¿̄ wb‡q Avm‡Z †`wL| 

74911 kwdDj 54793 bvwQi, 67569 eyjeyj, 74730 dqRyjøvn, 74274 

AvRnvi, 77525 wmcvnx gvgyb, 54815 Rvnv½xi, 67660 Av‡bvqvi mn Av‡iv 

A‡bK‡K A ¿̄ mn ¸wj Qyo‡Z †`wL| Zviv †mbv Awdmvi‡`i †LvR Ki‡Z _v‡K| 

K¨vw›U‡bi cv‡k A‡bK wewWAvi ‰mwbK‡K fire Ki‡Z †`wL|’ 
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P.W. 401 saw the accused respondent in unlawfully 

assembly and saw him with arms. He identified him properly 

with his Battalion No.   

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Sepoy Md. Shafiul Azim (C.S. 

A. 291) stated in his confessional statement- 

“B¢j ®c±−s ¢N−u Bj¡l 24 hÉ¡V¡¢mu¡−el p¡j−e −c¢Mz A−e−Ll q¡−a 

l¡C−gm J LMG  ¢e−u R¤V¡R¤¢V Ll−Rz B¢j −L¡−a Y¤¢Lz ®L¡a i¡‰¡ 

®L¡e AÙ» ®eCz ®pM¡e ®b−L 4ew ®N−V k¡Cz 10/15 Se BDR °p¢eL 

l¡C−gm LMG, SMG Defence AhÙÛ¡u ®c¢Mz AÙ» ®jCe ®N−Vl ¢c−L 

a¡L L−l B−Rz jVÑ¡l ¢e−r−fl SeÉ R.R. m¡N¡−e¡ B−Rz A−e−Ll j¤M 

m¡m L¡f−s h¡d¡ ¢Rmz B¢j a¡−cl p¡−a h¡Q¡l SeÉ ¢j¢nu¡ k¡Cz aMe 
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Ae¤j¡e 11.30 V¡ ®b−L 12.00 V¡ h¡−Sz Bj¡l hÉ¡−V¢mu¡−el ¢pf¡q£ 

n¡j£j Bm j¡j¤e ®L AÙ» q¡−a ®c¢Mz 4ew ®N−Vl c¤am¡u ¢p¢s ¢c−u E¢Wz 

c¤−V¡ LMG h¡C−l a¡L Ll¡ ®c¢Mz B¢j e¡j e¡ S¡e¡ °p¢e−Ll ¢eLV 

®b−L HL¢V SMG −eCz c¤ am¡l R¡−c E¢W Hhw AhÙÛ¡e ®eCz R¡−c B¢j 

HLC ¢Rm¡jz B¢j påÉ¡l BN fkÑ¿¹ R¡−c ¢Rm¡jz R¡−c HLSe ¢elÙ» 

°p¢eL ¢Rm a¡l e¡j S¡¢e e¡z 25/02/09 −S¡q−ll e¡j¡−Sl f§−hÑ R¡−c 

E¢W Hhw påÉ¡ fkÑ¿¹ R¡−c ¢Rm¡jz Bp¡l e¡j¡−l ¢c−L 44 hÉ¡−V¢mu¡−el 

DAD ®a±¢qc pÉ¡l Hhw e¡¢pl pÉ¡l−L 4ew ®N−V Bp−a ®c¢Mz a¡−cl 

lÉ¡wL hÉ¡Q ¢Rm e¡z ®jCe ®N−V k¡l¡ ¢Rm a¡−cl p¡−b Lb¡ h¡aÑ¡ hm¢Rmz 

påÉ¡l B−N B¢j R¡c ®b−L e£−Q e¡¢jz c¤am¡u HLSe−L ¢pf¡q£−L 

BDR Hl dress fs¡) Bj¡l SMG ®cCz Ae¤j¡e BRl e¡j¡−kl B−N 

HLSe j¢qm¡−L J Hp,¢f j¿»£−L p¡c¡ f¡a¡L¡ q¡−a Bp−a b¡−Lz ®N−V 

B−pz B¢j påÉ¡l B−N AÙ» ®l−M M¡h¡l Lb¡ h−m 24 hÉ¡V¡¢mu¡e Bj¡l 

®L¡Çf¡e£−a ®gla k¡Cz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 
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C.S. Accused No.294 Sepoy /77074 Md. Shahinur 

Rahman.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.104 Habilder Sirajul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.104 Habilder Sirajul Islam deposed that on 

25.02.2009 he was in the office of 13 Battalion. At about 9.30 

A.M. he heard of firing. After 1/1½ hour he came out from 

office and on his way to tin shade room, he came to see in front 
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of soldier mess 37383 Habilder Hatem Ali, 39380 Habilder 

Amir Hussain, 41539 Naik Moinul, 47723 Naik Sakander Ali, 

41584 Zakaria, 67597 Sepoy Shahin Al Mamun, the accused-

respondent 77074 Sepoy Shahinur, 77714 Sepoy Nazmul, 

77822 Sepoy Kalimullah, 65242 Sepoy Zia with amrs and 

moving towards Darber. Afterwards he came to see army 

officer Col. Anowar to take into hospital. On 26.02.2009 at 

about 18.30 he left Peekhana. 

In cross-examination on behalf of the accused-

respondent, he denied the suggestion that at the time of 

occurrence Hatem Ali was under Bakul tree. He reiterated that 

he saw him with arms. He denied the suggestion that after the 

occurrence accused Mamun left Peekhana. He denied the 

suggestion that Kalimullah was in the Magazine and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he arrested the accused-respondent on 

24.03.2009. He denied the suggestion that he arrested six 

persons name Shahinur. He can’t say whether he recommended 
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to discharge any person name Shahinur. He denied the 

suggestion that it was not practicable on the part of P.W.104 to 

refer the name of 10 BDR personnel.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.104 is the eye 

witness to the occurrence. He identified the accused-respondent 

with badge No. and he saw him with arms and to move towards 

Darbar on firing. In cross-examination on behalf of the accused-

respondent he further reiterated that he saw the accused-

respondent with arms. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.104 appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 
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kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 104 and 654. 

 Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  
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 Mr. Islam further submits that the testimony of P.W.104 

does not bear any substance against the accused-respondent. 

His identification to the accused-respondent and 9 others with 

badge No. appears tutored and unreliable. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The tutored, unreliable testimony of 

solitary witness thus can’t be relied on.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 
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unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W. 104.  

P.W.104 deposed- 

‘Abygvb 9-30 wgt dvqv‡ii kã ïwb|  1-1
1
2 N›Uv c‡i fire Kg‡j 

Awdm †_‡K †ei n‡q wUb‡mW N‡i hvIqvi c‡_ ˆmwbK †g‡mi mvg‡b iv Í̄vi Dci 

ˆmwbK‡`i nv‡Z A ¿̄ †`wL Zv‡`i g‡a¨ 37383 nvwej`vi nv‡Zg Avjx, 39380 

nvwej`vi Avgxi û‡mb, 41539 bv‡qK gBbyj, 47723 bv‡qK †mKv›`i Avjx, 

41584 RvKvwiqv, 67597 wmcvnx kvnxb Avj gvgyb, 77074 wmcvnx kvnxbyi, 

77714 wmcvnx bvRgyj, 77822 wmcvnx Kwjgyj−vn, 65242 wmcvnx wRqv ¸jv¸wj 

Ki‡Z Ki‡Z `ievi n‡ji w`‡K †h‡Z †`wL|’ 

P.W. 104 saw him with arms, in unlawful assembly and 

actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 
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unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  
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C.S. Accused No.307 Habilder /25478 Md. Nurul 

Hoque.  

Trial court charged the accused-respondent under 

Sections 302/148/147/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.37 Naik Subader Sheikh Abdul Quddus 

 P.W.242 Naib Subader JCO Md. Rashid Ahmed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.37 Naik Subader Sheikh Abdul Quddus deposed that 

he had his posting in Peekhana, Dhaka. From 11.02.2009 to 

14.03.2009 he was on E.L (earned leave). On 25.02.2009 at 
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8.50 A.M. he appeared at 36 Battalion. At that time officers 

were in the Darber Hall. He met with Naik Assistant Rafiqul 

Islam and Lance Assistant Ziauddin of 36 Battalion in the 

office. They asked him to wait for the commander. At 9.40 

A.M. he heard firing sound. Then he came to Barak. There he 

found Subader Maj. Shahidur Rahman, Naik Subader Idris, 

Naik Subader Aziz, Naik Subader Shahjahan Ali, Naik Subader 

Saidur Rahman, Subader Bakki, Naik Subader Baten, Naik 

Subader Mominuddin, Naik Subader Abul Khair, Naik Subader 

Assistant Ali Akbor, Habilder Shahjalal, Habilder Yousuf Ali, 

Habilder Omar Ali, Sepoy Bazlur Rashid, Lance Naik 

Anowarul Islam, Naik Shambu Kumar Sharma and the 

accused-respondent Habilder Nurul Islam all of 36 Battalion 

on discussion with arms and in excited mood. After a while unit 

commander Lt. Col. Enayetul Hoque and Col. Mojibul Hoque 

rushed in front of 36 Battalion. At that time Subader Ekramul 

Hoque along with Subader Maj. Shahidur Rahman, Habilder 

Omar Ali, Sepoy Bazlur Rashid, Lance Naik Anowarul Islam 

and some others took up the aforesaid army officer on the 4th 

floor. After a while he came to hear firing sound from 4th floor.  
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In cross-examination on behalf of the accused-

respondent, he stated that at present he is Nayek Subader. At 

the time of occurrence he also held the same post. The original 

copy of the leave card is with the authority. He has come with 

photocopy and it is the photocopy of the original leave card. He 

denied the suggestion that that there is no issue date on the 

leave card. He denied the suggestion that he deposed falsely at 

the instance of the prosecution. On the leave card the mobile 

number is recorded 01724829362. He came out from Peekhana 

at 11.00 A.M. and went to his residence. He appeared at gate 

No.3 at 8.35 A.M. thereafter he appeared at 36 Battalion at 9.15 

A.M. At 9.15 A.M. he did not see any rebellion. He cannot say 

how long he was in the office. His dress was in the J.C.O. 

Mess. He along with accused-respondent Ekramul served in the 

same Battalion. He cannot say whether Ekramul detained the 

terrorists. Kabir hailed from 36 Battalion. He met with the 

investigation officer once. He has no paper with him to sow that 

on the date of occurrence he entered into Peekhana. He denied 

the suggestion that on 25.02.2009 he did not appear at 

Peekhana. He denied the suggestion that he deposed falsely.  
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P.W.242 Naib Subader Md. Abdur Rashid deposed that 

on 25.02.2009 he went to Darbar. It was started at 9.00 A.M. 

While Darbar was going on it was at 9.25 A.M. 65140 Sepoy 

Moin pointed arms towards D.G.  D.D.G Bari disarmed him. he 

came out from  Darbar and went to his JCO mess. At about 3.00 

P.M. he came down from JCO mess and in front of it came to 

see 44094 Naik Shambu and the accused-respondent 25478 

Habilder Nurul Islam to move around with arms  and agitated 

mood.  

In cross-examination on behalf of the accused-

respondent, he stated that  he was at Kaptai in 2005. Afterwards 

he went to RAB and came back to BDR from RAB on 

20.11.2008 and joined in Peekhana under 36 Battalion. He 

served with the accused-respondent at Kaptai. He denied the 

suggestion that the accused-respondent deposed against him in 

2005. The accused-respondent did not attain Darbar. On the 

date of occurrence he was with the task in arranging chair –

table. He denied the suggestion that the accused-respondent 

went to hospital at 9.00 A.M. At the time of occurrence he 

(P.W.242) was Naib Subeder.   
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 24.03.2009 and took him remand on 01.06.2009 for 5 days. 

On 25.02.2009 D.G. directed all NCO’s and JCO’s to go back 

to their respective Units and control troops. P.W.242 deposed 

before him that he left Darbar and came to JCO mess following 

the back way through garden behind CSD canteen. He did not 

depose before him that he came back to his unit from JCO 

mess. P.W.37 was on leave. He came at morning on the date of 

occurrence. He denied the suggestion that when P.W.37 

appeared at office, the officers were in Darbar.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.37 and 242 are the 

eye witnesses to the occurrence. P.W.37 identified the accused-

respondent with his battalion No. and saw him with arms. 

P.W.242 identified the accused-respondent with his badge No. 

and to move around with arms. In his cross-examination he 
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reiterated that he served with the accused-respondent. They 

both were thoroughly cross-examined on behalf of the accused-

respondent but their evidence could not be assailed, tainted or 

embellished in any manner. The testimonies of P.Ws. 37 and 

242 thus can safely be relied on. 

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.37 and 242 appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 
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order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Shamim Sarder, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 37, 242 and 654. 

 Mr. Shamim further submits that initially the accused-

respondent was charged for 302/382/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/148/147/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Shamim further submits that the testimony of P.Ws. 

37 and 242 do not bear any substance against the accused-

respondent. P.W.37 refers the name as ‘Habilder Nurul Islam’ 

without his badge No. but the accused-respondent is Habilder 

Md. Nurul Hoque. So his identification to the accused-

respondent and appears doubtful. Moreover, admittedly he was 

on leave and his appearance in Peelkhana on the date of 

occurrence appears doubtful. Such evidence dubious in nature 

can’t be relied on. P.W. 242 did not disclose any culpability of 
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the accused-respondent to any offence. No other corroborative 

evidence appears to support the charges against the accused-

respondent.  

Mr. Shamim, in fine, submits that no substantive 

evidence appears against the accused-respondent in support of 

the charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.Ws. 37 and 242. They all are eye witnesses to the 

occurrence.  

P.W.37 deposed- 

“mgq 9.40 wgt ¸jv¸wj kã ïwb ZLb Avwg ZLb ˆmwbK jvB‡bi mvg‡b 

Avwm| ZLb my‡e`vi †gRi kwn ỳi ingvb bv‡qK my‡e`vi Bw ª̀m bv‡qK 

my‡e`vi AvwRR bv‡qK my‡e`vi kvnRvnvb Avjx, bv‡qK my‡e`vi mvB ỳi 

ingvb, my‡e`vi evKx, bv‡qK my‡e`vi ev‡Zb, bv‡qK my‡e`vi gwgbDwÏb, 

bv‡qK my‡e`vi Aveyj Lv‡qi, bv‡qK my‡e`vi mnKvix Avjx AvKei, 

nvwej`vi kvnRvjvj, nvwej`vi BDmyd Avjx, nvwej`vi Igi Avjx, 

wmcvnx eRyji iwk`, j¨vÝ bv‡qK Av‡bvqvi“j Bmjvg, bv‡qK k¤¢y Kzgvi 

kg©v, nvwej`vi byi“j Bmjv‡g 36 e¨vUvwjq‡bi Ab¨vb¨‡`i m‡½ D‡ËwRZ 

Ae ’̄vq A ¿̄ mnKv‡i K_vevZ©v I civgk© Ae ’̄vq †`wL|” 

P.W. 242 deposed- 

‘JCO †g‡Q †_‡K bx‡P bvg‡j Abygvb 15-00 NwUKvi mgh JCO †g‡Qi 

mvg‡b 44094 bv‡qK m¤¢y, 25478 nvwej`vi byi“j Bmjvg‡K A ¿̄ mn 

D‡ËwRZ Ae ’̄vq Nyiv‡div Kwi‡Z †`wL’ 

Both the P.Ws. saw him with arms, in unlawful assembly 

and actively participating to the occurrence.  
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All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of Tk.20,000/-

(twenty thousand), in default, to suffer S.I. for 2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  
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C.S. Accused No.313 Lance Naik /56533 Md. Harun 

@ Md. Harun-or-Rashed.  

Trial court charged the accused-respondent under 

Sections 302/382/149/148/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.11 Major Md. Sujaul Haque 

 P.W.83 Sepoy Md. Anwar Hossain 

 P.W.550 Begum Shahinur Parveen Joba and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W. 11 Major Md. Sujaul Hoque deposed that he joined 

in Peekhana on 22.02.2009 from Jahangirabad Cantonment. On 
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25.02.2009 he joined Darbar in Peekhana. Darbar started at 

9.00 A.M. Sepoy Moynul entered into Darbar and pointed arms 

towards D.G. At that time BDR personnel present in Darbar 

stood up and started running to and fro. He heard crying sound. 

Unlike others he came out from Darbar and move towards 

North. At that time he also heard firing and came to see 20/25 

personnel running towards Darbar Hall with arms and on firing. 

He took shelter behind a tree. Among the BDR personnel who 

were running with arms were-Habilder Khalil, Habilder Salim, 

Lance Naik Mozzammel, the accused-respondent Lance Naik 

Harun, Sepoy Sanowar, Sepoy Delower, Sepoy Monjur, all of 

36 Battalion. Afterwards at detoriating situation he went to 

family quarter, Jamuna No.4, the residence of Subader Shah 

Alam. .............. 

 In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent Monjur did 

not serve with him. He denied the suggestion that the accused-

respondent was not present at the place of occurrence. He 

reiterated that he saw him firing in Darbar. He also denied the 

suggestion that the accused-respondent was implicated falsely 
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for not agreeing to adduce false evidence. He denied the 

suggestion that he deposed falsely.  

P.W.83 Sepoy Md. Anwar Hossain deposed that on 

25.02.2009 at about 9.30/40 he heard of firing. At about 11/12 

some BDR personnel took him to quarters guard and picked up 

and putting arms in his hands. Took him at gate No.3 by a gate 

up. After 30 minutes he came back to 36 Battalion. On his way 

back he left the arms on the varanda of quarter guard. At about 

10.30/11.00 P.M. he came to see 6271 Naib Subader Abdul 

Aziz along with 75281 Sepoy Sovan Chakma, 55304 Lance 

Naik Monjurul,  the accused-respondent 56530 Lance Naik 

Harunur Rashid and 75033 Sepoy Mokaram with arms and in 

agitated mood in front of line. On the following day at morning 

he left Peekhana.  

In cross-examination on behalf of the accused-

respondent, he stated that he served at Teknaf. He denied the 

suggestion that there was no electricity in Peekhana and that he 

deposed falsely.  

P.W.550 Begum Shahinur Parveen Joba deposed that her 

husband Lt. Col. Shahidul Islam. Lt. the residence on 25.02.2009 
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in order to attend Darbar. At 9.30 A.M. The accused-respondent 

Lance Naik Harun informed her over phone of disorder in 

Darbar. She also talk with her husband over phone and her 

husband told her to remain in the residence closing the door. 

44806 Havilder Salam told her over phone that in Darbar there 

had been firing and also told her son that all army officers be 

killed. Some BDR personnel pull down her door of her residence 

and call the army officer by filthy language and took away her 

belongings.  On the following day at 4.00 P.M. she was taken 

out her residence. Some BDR personnel wanted to finish them. 

Later on, she identified them from video footage.  Among the 

BDR personnel who ill-treated her inhumanly he identified 

Sepoy Siddique Alam, Sepoy Habibur Rahman, Sepoy Sourob 

66999, Sepoy Mukul 69638, Hossain, Sepoy Raju, Sepoy Paltan 

Chakma, Sepoy Shahidullah, Zakir Hossain, Sepoy Atiqur 

Rahman, Sepoy Ramjan and Sepoy Khorshed. On 26.02.2009 

Sepoy Nasir appearing at the residence of his father-in-law that 

he killed DG along with others.  

In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent used to live 
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outside Peekhana. She had talk with the wife of the accused-

respondent. At that time the accused-respondent was in his 

residence. She also talked with the accused-respondent.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent did not make 

any statement under Section 164. He denied the suggestion that 

the accused-respondent is not said Harun whom P.Ws.11 and 

83 referred and at the time of occurrence the accused-

respondent was outside Peekhana and that he implicated the 

accused-respondent falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.11, 83 and 550 all 

are the eye witness to the occurrence. P.W.11 identified the 

accused-respondent with his battalion No. and saw him with 

arms to move towards Darbar. He reiterated in his cross-

examination that the accused-respondent was familiar with him 

since the accused-respondent was a cousin to Lt. Col. Saiful 
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and the accused-respondent served under him. P.W.83 

identified the accused respondent with is badge No. and saw 

him with arms. P.W. 550 talked with the accused-respondent 

and came to know of the occurrence earlier. They were 

thoroughly cross-examined on behalf of the accused-respondent 

but their evidence could not be assailed, tainted or embellished 

in any manner. The testimonies of P.W.11, 83 and 550 thus can 

safely be relied on. 

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.11, 83 and 550 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 
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accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Shamim Sarder the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 11, 83, 550 and 654. 

 Mr. Shamim further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/149/148/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Shamim further submits that the testimonies of 

P.Ws. 11, 83 and 550 do not bear any substance against the 

accused-respondent. The identification of the accused-

respondent in the midst of number of accused in view of the 

facts and circumstances of the case appears doubtful. Such 

evidence dubious in nature can’t be relied on. P.W. 83 claims to 



 

 

10752

see the accused-respondent with arms at 10.30/11 hours on the 

night following 25.02.2009 when no incident of murder took 

place. P.W. 550 did not disclose any culpability of the accused-

respondent to any offence. No other corroborative evidence 

appears to support the charges against the accused-respondent.  

Mr. Shamim, in fine, submits that no substantive 

evidence appears against the accused-respondent in support of 

the charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 
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‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws. 11, 83 and 550. P.Ws. 11 and 83 are eye 

witnesses to the occurrence.  

P.W.11 deposed- 

“Avwg ZvwK‡q ‡`wL 20/25 Rb BDR Gi  mk ¿̄ `j `ievi n‡ji w`‡K 

†`Šwo‡q Avm‡Q †KD †KD `ievi n‡ji ZvK K‡i dvqvi Ki‡Q| Avwg 

Mv‡Qi Avov‡j hvB †mB mgq mk ¿̄ BDR ˆmwbKMb Avgvi mvg‡b w`qv 

A ¿̄ mn †`Šwo‡q hvq| Zviv n‡jb nvwej`vi Lwjj, nvwej`vi †mwjg, j¨vt 

bv‡qK †gvdv¾j, j¨vt bvt nvi“b wmcvnx mv‡bvqvi wmcvnx †`‡jvqvi 

wmcvnx gÄyi mevB 36 e¨vUvwj‡q‡bi m`m¨|” 

P.W. 83 deposed- 

‘Abygvb 11 Uv †_‡K 12 Uvi ga¨ K‡qKRb ˆmwbK Avgv‡K †KvqvUv©i MvW© 

a‡i wb‡q hvq| Avgv‡K GKwU A ¿̄ awi‡q †`q| Avgv‡K Pick Up G 

K‡i 3bs †M‡U †bq| 30 wgwbU _vKvi ci 36 e¨vUvwjq‡b ˆmwbK jvB‡b 

P‡j Avwm| Avmvi c‡_ †KvqvU©vi Mv‡W©i eviv›`vq A ¿̄ †i‡L Avwm| ivZ 

10 
1
2  Uv †_‡K 11 Uvq mgq ˆmwbK jvB‡bi mvg‡b  75281 wmcvnx 

†kvfb PvKgv, 55304 j¨vÝ bv‡qK gÄyi“j 56530 j¨t bv‡qK nvi“b 
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Ai iwk` 6271 bv‡qK my‡e`vi Avt AvwRR 75033 wmcvnx 

†gvKvig‡`i‡K A ¿̄mn D‡ËwRZ Ae ’̄vq †`L‡Z cvB|’ 

P.W. 550 deposed-  

‘9.30 wgt j¨vt bvt nvi“b †dvb K‡i e‡j `ievi n‡j MÛ‡Mvj n‡”Q| 

Avwg ‡dvb Ki‡j †m Recive K‡i I e‡j Avwg fvj AvwQ Ges Avgv‡K 

mveavb _vK‡Z e‡j|’ 

Both the P.Ws. 11 and 83 saw him with arms, in 

unlawful assembly and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 
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Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.318 Naik/40175 Medical Asstt. Md. 

Golzar Hossain. 

Trial court charged the accused-respondent under 

Sections 302/448/382/149/148/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.71 Naib Subader Md. Hasim Uddin 
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 P.W.248 Dr. Mst. Nazmun Nahar Begum 

 P.W.249 Col. B.A. A. H. M. Sayeed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.71 Naib Subader Md. Hasim Uddin deposed that on 

25.02.2009 he was on duty at hospital. He heard firing at 9.30 

A.M. from the side of Darbar. Many men were running towards 

hospital. At about 10.30 many BDR personnel came in to 

hospital with violent mood. He came to see Helal of 13 

Battalion, Habilder Yousuf, 30109 Habilder Humayun with 

S.M.G and grenade, Naik Ziaul with S.M.G, Sepoy Rahim with 

Rifle and Pistol, the accused-respondent Naik Guljar with 

S.M.G, Subader Ramendro Nath with S.M.G. Naik Agnaishar 

with S.M.G., Lance Naike Enamul Kabir with grenade, Sepoy 

Ziauddin and Sepoy  Alamgir, Sepoy Ariful with Rifle, Sepoy 

Anowar with Pistol, Sepoy Moyazzem, Sepoy Monowar, Sepoy 

Razzaque with rifle, Sepoy Zabayer with grenade, Sepoy Lelion 
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Chakma with grenade, Sepoy Rffiqul with Rifle and Sepoy 

Yousuf with S.M.G. Later on he also came to see Habilder 

Yousuf, Habilder Humayun, Naik Subader Helal, Sepoy Abdur 

Rahim to move on a pick-up with arms. 

In cross-examination on behalf of the accused-

respondent, he stated that he deposed the badge No. of accused 

before I.O. He did not know the badge No. of the accused from 

earlier. He deposed the badge No. of the accused from registrar 

of the hospital. He correctly their regiment No. before the I.O. 

I.O. read over to him. I.O. himself scribes his statement. He did 

not compose it in computer at that time. I.O. recorded his 

statement at officer’s common room in hospital. He did not 

depose the badge No. of the accused in 164 statement. There 

were 20 wards in hospital. He was the only ward master in 

hospital. Lt. Col. Abdus Salam was the commandant of 

hospital. On the date of occurrence 5/ 6 officers were on duty in 

hospital. After outbreak of rebellion 15/16 doctors took shelters 

in hospital. None of the doctor was killed or injured in hospital. 

He denied the suggestion that he confined 5/6 doctors in a 

room. Two gardeners were on duty in the garden. He denied the 
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suggestion that in order to participate in the rebellion he went to 

garden. Mortuary and office of ward master were at the ground 

floor of hospital. There was store room in hospital. Subder 

Habibur Rhaman was in charge of the hospital. He denied the 

suggestion that the accused-respondent was in the charge of 

store and that he did not see him with arms in front for the 

hospital and that he was in CID custody for 21 days. The wife 

of Dr. Amzad came to hospital for treatment being injured. He 

denied the suggestion that he deposed falsely.  

 P.W.248 Dr. Mst. Nazmun Nahar Begum deposed that on 

25.02.2009 her husband Col. Sayed was on duty at CMSD. She 

used to live along with her husband in their allotted residence. 

On 25.02.2009 her husband left for Darber at 7.30 A.M. She 

heard firing at 9.30. She came to see to damage vehicles at 

10.00 A.M. by 4/5 Sepoys. At 2.00 P.M. her husband informed 

her to be careful. At 2.30 P.M. 3/4 Sepoys enter into her 

residence by breaking door. They abused her and ask for her 

husband. They threatened to fire and afterwards such her 

residence and took away mobile. At 4/5 P.M. 1 Sepoy entered 

into residence and looked for her husband. She disclosed his 
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name as Golzer and he gave her his mobile No. 01717546467. 

At 9.00 P.M. 2 Sepoys also enter into her residence and took 

away her belongings-27 tola gold, Tk=42,000 and 3 Cameras. 

One the night he identified the accused-respondent Golzar on 

video.   

In cross-examination on behalf of the accused-

respondent, she stated that she along with her maid servant 

were in her residence on 25.02.2009. She did not serve in the 

BDR. At about 9.00 P.M. the BDR personnel came to her 

residence. There was no light in the residence on the night. She 

had talk with her husband at 2 P.M. Her husband phoned her. 

She can’t remember his phone No. Her phone No. was 

01712962857. Her husband told her that the accused-

respondent phoned him. She did not talk with the accused-

respondent over phone. She saw the accused-respondent in her 

residence and also saw him twice in video footage. The 

accused-respondent alone entered into her residence. Other 

Sepoys were outside the residence. She denied the suggestion 

that she did not see the accused-respondent and that she 

deposed falsely against him.   
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 P.W.249 Col. B.A. A. H. M. Sayeed deposed that on the 

date of occurrence, 25th  Feb, 2009 at about 9.45 he went to 

Darber. Darber started at 9.00 A.M. He had his seat in the 

middle of 1st row. At about 9.30 A.M. Sepoy Moyeen and 

Kazal entered into Darber with Rifle and pointed arms towards 

D.G. BDR personnel stood up and began to run and there 

happened firing.  

........................ 

In cross-examination on behalf of the accused-

respondent, he stated that on the date of occurrence he talked to 

the accused-respondent and his wife over mobile No. 

01911419463. He deposed before I.O of mobile No. He can’t 

say whether I.O. seized that mobile. He phoned Golzar at 4.30 

P.M. from Hazaribagh. He had talk with his husband at 2 P.M. 

He did not disclose his position to his wife. The door of his 

residence was broke down at 2 P.M. and his belongings were 

taken away at 8 P.M. He knew the accused-respondent well. He 

can’t say whether the accused-respondent reported sick on 

25.02.2009 and admitted to Hospital. He was charged of CMSD 

and the accused-respondent was subordinate to him with the 
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charge of a Section. He talked to the accused-respondent over 

his mobile No. 01717541467. He denied the suggestion that he 

deposed falsely against the accused-respondent. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 31.03.2009 and took him remand for 12 days at 3 times. He 

denied the suggestion that he recorded the statement of P.Ws 

71, 248 and 249. Prior to the arrest of the accused-respondent 

and he did not collect and perused video footage concerning the 

accused-respondent and that the accused-respondent could not 

be identified in video footage. He did not seized the mobile 

phone used by the accused-respondent on 25.02.09 and 

26.02.2009 and check the call list of that period. He also did not 

seize the SIM card of P.W. 249. He did not investigate whether 

P.W. 249 used his mobile phone. P.W. 249 did not depose 

before him to that effect.  P.Ws 248 and 249 are husband and 

wife. He recoded the statement of P.W. 71 on 08.11.2009 in 

Peelkhana. He did not get any information during investigation 

that P.W. 71 put dead bodies in mortuary. He denied the 
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suggestion that P.W. 71 himself was an accomplice and cited 

him witness falsely without verifying his activities properly.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.71, 248 and 249 are 

the eye witness to the occurrence. P.W.71 identified the 

accused-respondent and saw him with SMG while he was on 

duty at BDR hospital. Both were hailed from hospital unit and 

as such no doubt to his identification of the accused-respondent. 

P.W.248 identified the accused respondent with his phone No. 

01717-546467 while he entered into her residence for her 

husband (P.W. 249), the army officer. P.W.249 identified the 

accused-respondent since he entered in to his residence and that 

he came to know from his wife.  They all were thoroughly 

cross-examined on behalf of the accused-respondent but their 

evidence could not be assailed, tainted or embellished in any 

manner. Their evidence appears reliable, credible and 

trustworthy and thus can safely be relied on. 
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The learned Deputy Attorney General further submits 

that the evidence of P.Ws.71, 248 and 249 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Shamim Sarder the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 
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support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 71, 248, 249 and 654. 

 Mr. Shamim further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/448/382/149/148/34 of the Penal Code 

beyond his knowledge causing the trial vitiated.  

 Mr. Shamim further submits that the testimonies of 

P.Ws. 71, 248 and 249 do not bear any substance against the 

accused-respondent. P.W. 71 claims to identify as many as 20 

persons including the accused-respondent with particular arms. 

Such identification with particular arms in view of the facts and 

circumstances of the case appears tutored and unreliable. As per 

admission of P.W. 423 it appears that P.W. 71 himself was 

an accomplice. P.W. 423 deposed- ‘Avgv‡K A ¿̄avix GKRb WvK 

†`q|’ In cross-examination he admitted ‘Avgv‡K WvK †`q my‡e`vi 

nvwmg DwÏb (P.W. 71)| †m nvmcvZv‡ji IqvW© gvóvi wQj|’ Such 

evidence dubious in nature can’t be relied on. P.Ws. 248 and 

249 are husband wife. The testimony of 249 is hearsay in 

nature. P.W. 248 claims to identifying the accused-respondent 
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with his mobile No. but he did not disclose how she came to 

know of the mobile No. of the accused-respondent. No other 

evidence appears to support the charges against the accused-

respondent.  

Mr. Shamim, in fine, submits that no substantive 

evidence appears against the accused-respondent in support of 

the charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 
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illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 
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†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.Ws. 71, 248 and 249. They all are eye witnesses 

to the occurrence.  

P.W. 71 deposed- 

“10-30 wgt nvmcvZv‡j kZ kZ wewWAvi m`m¨ gvigyLx Ae ’̄vq Av‡m| 

we‡ ª̀vnx †njvj 13 e¨vUvwjqb‡K Gm Gg wR nv‡Z nvwej`vi BDQye 

GmGgwR nv‡Z| 30109 nvwej`vi ûgvqyb‡K GmGgwR I †MÖ‡bW nv‡Z, 

bv‡qK wRqvDj GmGgwR nv‡Z, wmcvnx iwng ivB‡dj I wc¯—j nv‡Z, 

bv‡qK ¸jRvi GmGgwR nv‡Z, my‡e`vi i‡g› ª̀ bv_‡K GmGgwR nv‡Z, 

bv‡qK AwMœ̄ î‡K GmGgwR nv‡Z, j¨vÝ bv‡qK Gbvgyj Kwei‡K †MÖ‡bW 

nv‡Z, wmcvnx wRqvDwÏb‡K ivB‡dj nv‡Z, wmcvnx AvjgMxi‡K ivB‡dj 

nv‡Z, wmcvnx Avwidzj‡K ivB‡dj nv‡Z, wmcvnx Av‡bvqvi wc —̄j nv‡Z, 

wmcvnx †gvqv‡¾g ivB‡dj nv‡Z, wmcvnx g‡bvqvi ivB‡dj nv‡Z, wmcvnx 

iv¾vK ivB‡dj nv‡Z, wmcvnx Ryev‡qi †MÖ‡bW nv‡Z, wmcvnx †jwjb PvKgv 

ivB‡dj nv‡Z wmcvnx iwdKzj‡K ivB‡dj nv‡Z wmcvnx BDmye GmGgwR 

nv‡Z †`‡LwQ|” 

P.W. 248 deposed- 

‘Abygvb 2
1
2 Uvi w`‡K 3/4 Rb ˆmwbK Avgvi evmvi `iRv av°v †`q I 

`iRv †f‡½ evmvq cÖ‡ek K‡i| Avgv‡`i MvjvMvwj Ki‡Z _v‡K I Avgvi 



 

 

10775

¯̂vgxi Ae ’̄vb Rvb‡Z Pvq| GKRb e‡j me ¸wj‡KB †mvqv‡q †`B Ab¨ 

GKRb evav †`q| ˆmwbKiv evmvq Zjøvmx Pvjvq| Avgvi †gvevBj †dvbUv 

wb‡q hvq| we‡Kj 4/5 Uv 1 Rb ˆmwbK evmvq cÖ‡ek K‡i I ¯̂vgxi †LvR 

K‡i| Avwg ewj †hvMv‡hvM bvB| †m e‡j Zvi bvg ¸jRvi GKUv ‡dvb 

bv¤̂vi †`q hvnvi b¤̂i 01717-546467|...................... Abygvb 12 

Uvq cv‡k¦©i †g‡m †bq| we‡Kj 3 Uvq 4bs †M‡U †cŠ‡Q †`q c‡i Avwg 

DËiv P‡j hvB| iv‡Z wfwWI‡Z †`wL ¸jRvi (bv‡qK †gwW‡Kj mnKvix) 

27/2/09 Zvwi‡L Rvwb Avgvi ¯̂vgx nvRvixev‡M hvq I Zv‡K †mLvb †_‡K 

D×vi Kiv nq| c‡ii w`b Avgvi ¯̂vgxi DËivi evmvq Avgvi m‡½ †`Lv 

K‡i|’ 

P.W. 249 deposed-  

‘BDR m`m¨iv Avgv‡KI aivi †Póv K‡i| Avgv‡K wKj Nywl gv‡i c‡i 

Avwg ¯‹z‡ji wmwoi wb‡P Ae ’̄vb †bB| †mLv‡b wmcvnx kvwgg I Ab¨ 

ˆmwbK‡`i m‡½ †`Lv nq| Abygvb 10 Uvq b~i †gvnv¤§` ¯‹z‡ji †`Iqvj 

UcwK‡q nvRvixev‡M P‡j hvB| ¿̄xi m‡½ †gvevB‡j †hvM‡hvM Kwi|  

bv‡qK ¸jRv‡ii m‡½ †gvevB‡j K_v ewj ‡m DMÖfv‡e Avgvi m‡½ K_v| 

Avgvi ¿̄x Avgv‡K Rvbvq| D³ ¸jRvi Avgvi evmvq cÖ‡ek K‡i I 

Avgv‡K Ly‡R| ¸jRvi e‡j‡Q `ievi n‡ji mg Í̄ g„Z‡`n D‡ë cv‡ë 

†`‡LwQ †mLv‡b Avgvi g„Z‡`n cvq bvB| LyR †c‡j ej‡eb †mB K_v 

¸jRvi Avgvi ¿̄x‡K e‡j| Zvi K_vevZ©v Avgvi ¿̄xi Kv‡Q m‡›`n RbK 
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g‡b nIqvq Avgvi ¿̄x Zv‡K Avgvi Ae ’̄vb m¤ú‡K©  Rvbvq bvB| bv‡qK 

¸jRv‡ii `iev‡i hvIqvi R‡b¨ bvg wQj| wKš‘ †m `iev‡i bv wM‡q Sick 

report K‡i hv Avgvi Unit Gi JCO my‡e`vi Bw ª̀m Avgv‡K  Rvbvq 

bvB| bv‡qK ¸jRvi I wmcvnx Kvjvg AvRv` H w`b mvivw`b Awd‡m wQj 

bv| Zviv evievi Avmv hvIqv K‡i|’ 

All the P.Ws. saw him with arms, in unlawful assembly 

and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 
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Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.365 Sepoy/73690 Medical Asstt. Md. 

Shamsul Hoque @ Sams. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.110 Col. Dr. Md. Abdur Razzak 
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 P.W.327 Lt. Col. S.M. Sadrul Alam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.110 Col. Dr. Md. Abdur Razzaq deposed that from 

01.10.2006 to 31.07.2010 he had his posting as Medicine 

Specialist in BDR hospital. On 25.02.2009 at about 8.30 A.M. 

he went to Darber. At about 9.00 A.M. a BDR person pointed 

arms towards DG. He came out from Darber through window to 

the south-west corner of Darber and afterwards reached near to 

Primary School and there he got the ambulance of the hospital 

and therefrom by the ambulance he came to the BDR hospital. 

He heard tremendous firing. He took shelter in the chamber of 

Lt. Col. Forhad. After 45 minutes NSub Hasem Uddin took him 

to ICU and took shelter in back room of ICU. There he 

remained for 4/5 hours. Sepoy Sohel took away mobile from 

him. At about 4.00 P.M. Lt. Col. Sadrul and Tanvir came to 

ICU with patient. He went to O.T. on the 4th floor with them. At 
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that time some BDR personnel were witnessing TV in VIP 

room. They asked them to provide treatment to patient 

defaulting threatened their life. Among the BDR personnel he 

could identify Subeder Ekramul Hoque with folding ‘N¡jR¡’ 

around his waist. They also threatened their life if army would 

attack on them. They locked the hospital and took stand on the 

road of the hospital. At about 8.30 the accused-respondent 

Sepoy Samsul and Sepoy Rashedul came to ICU with pistol. 

They called them bad name. They informed that they have 

killed Lt. Col. Lutfor Rahman and Lt. Col. Rabi Rahman. At 

dead of night he came to see to move pickup and truck veranda 

of O.T. to mortuary. Meanwhile they have informed that 

number of army officers including DG have been killed and 

residences of the army officers have been looted and their 

family members have been tortured and also set fire to their 

private vehicle and confined family members of the army 

officers in central quarter guard.  They also came to know that 

on the night following day on 25.02.2009 under the care of 

Home Minister some family members of army officers were 

taken out. On 26.02.2009 at noon there was announcement for 
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surrendering of arms. At that time he came to know that DAD 

Towhid has been made their new DG and for that reason BDR 

personnel were exposing their joy with blank fire. At 4.00 P.M. 

he led out 4 female medical officers in civil dress. At 6.00 P.M. 

with the help of the Red Crescent he came out from Peekhana 

through gate No.4 and went to cantonment. On the following 

day through printing and electronic media he came to know that 

on 25.02.2009 at the leadership of DAD Towhid, DAD Jalil, 

DAD Rahim, Sepoy Salim Reza, Sepoy Moniruzzaman and 

some others or 14 members delegation made with the Prime 

Minister but they concealed much killing of 74 persons 

including 57 army officers. BDR personnel set fire his two 

vehicle and they damaged his furniture and other belonging by 

breaking the doors of the residence.  

In cross-examination on behalf of the accused-

respondent, he heard that the injured persons were transferred 

with the help of Red Crescent on 25.02.2009. He knew O.T. 

Assistant Ataur. Ataur helped lady doctors to make them out. 

He cannot say whether Samsul Hoque helped the army officers 

also. O.T. is 50 yard away from I.C.U. In I.C.U of BDR 
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hospital there is BTT course. Sepoy Samsul Hoque attended to 

the course. He cannot say whether Sepoy Samsul Hoque was on 

duty in ICU. On that day Lt. col. Sadrul, Lt. Col. Anowar, Lt. 

Col. Tanveer were in the hospital. He denied the suggestion that 

he did not see Sepoy Samsul at 8.30 with arms. He denied the 

suggestion that he deposed falsely against the accused at the 

instance of the authority.  

P.W. 327 Sadrul Alom deposed that on the date of 

occurrence he was in the hospital as an Assistant. At about 

9.A.M. he heard firing from outside. From O.T. on 4th floor he 

came to see at ground level that some BDR personnel were 

running and some others inviting to join in the rebellion. 

Afterwards three lady Dr. Lt. Col. Yeasmen, Maj. Roksana and 

Maj. Farjana were brought to hospital. Thereafter Dr. Hossain 

being injured was taken to hospital. The rebellions assaulted 

him. He provided treatment to him. At evening the accused-

respondent Sepoy Sams and Nishan Mollah occupied his 

chamber with arms. He remained in the hospital till evening on 

26th Feb, 2009. The BDR personnel came to hospital and 

threatened them of their consequence. After evening on 25th 



 

 

10782

Feb, 2009 he came to see Sepoy Rashed to come in the hospital 

with arms. He also heard that Obaidul along with Sepoy 

Ibrahim, Sepoy Ramjan, Muhit, Masud and Sajjad came to 

hospital off and on. He further deposed that he saw them with 

arms. ....................................................... 

In cross-examination on behalf of the accused-

respondent, he stated that the members joined together are 

termed as batch mate. He can’t say whether the accused-

respondent and Nishan Mollah joined in 2000 and 2005. He did 

not peruse their office record. It was their version that they were 

batch mates. The accused-respondent Sums hailed from his 

Unit. He can’t remember whether he deposed before I.O. that 

he provided treatment Dr. Hossain. Sums performed duty in 

O.T. but he was not all the time there. He denied the suggestion 

that he deposed falsely against the accused-respondent.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.110 deposed before him of his 

appearance at I.C.U at O.T. During investigation he visited 

I.C.U and O.T. I.C.U and O.T. are two different units, I.C.U on 
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3rd floor and O.T. on 4th floor. From his 161 statement it does 

not appear that the accused-respondent appeared at I.C.U at 

8.30 P.M. P.W.327 deposed before him that on 25.02.2009 the 

accused-respondent along with his two batch mate took shelter 

his room. After evening on 25th Feb, 2009. He did not depose 

directly that the accused-respondent and his batch mate 

occupied his chamber. He arrested the accused-respondent on 

09.04.2009 and recorded the statement on 10.05.2009. He did 

not investigate when the accused-respondent joined in BDR. He 

denied the suggestion that P.W.110 deposed as per his advice.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.110 and 327 are the 

eye witnesses to the occurrence. They both saw the accused-

respondent with arms in the hospital. P.W. 110 heard him to say 

that Lt. Col. Lutfor Rahman and Robi Rahman have been 

killed. They were thoroughly cross-examined on behalf of the 

accused-respondent but their evidence could not be assailed, 
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tainted or embellished in any manner. Their evidence thus can 

safely be relied on. 

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.110 and 327 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 110, 327 and 654. 

 Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimonies of 

P.Ws.110 and 327 do not bear any substance against the 

accused-respondent. P.W.110 refers the name as ‘Sepoy Samsul 

Hoq’ but the accused-respondent is Sepoy Medical Asstt. Md. 

Shamsul Hoque and P.W.327 also refers the name as Sepoy 

Sams. So their identification to the accused-respondent is not 

proper and appears doubtful. Moreover, P.W. 654 admitted 

‘Bp¡j£ p¡jp ¢e−S I L−ZÑ−ml l¦j cMm L−l a¡ Bj¡l L¡−R h−m e¡Cz’ Such 

evidence dubious in nature can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent.  
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Mr. Islam, in fine, in fine, submits that no substantive 

evidence appears against the accused-respondent in support of 

the charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws.110 and 327. They both are eye witnesses to 

the occurrence.  
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P.W.110 deposed- 

“Army Avµgb Ki‡j Zviv Avgv‡`i ¸wj Ki‡e g‡g© ûgwK †`q| Zvjv 

jvwM‡q we‡ ª̀vnxiv nmwcUv‡j Ae ’̄vb †bq| Zvnviv nvmcvZv‡ji Qv‡` 

Ae ’̄vb †bq| ivZ Abygvb 8
1
2 Uv BDR nvmcvZv‡ji wmcvnx mvgQyj nK 

wc Í̄jmn wmcvnx iv‡k ỳj ICU †Z Av‡m| Zvnviv Avgv‡`i MvwjMvjvR 

K‡i| Zviv Rvbvq †jt Kt jyrdi ingvb, †jt Kt iwe ingvb‡K nZ¨v Kiv 

n‡q‡Q|” 

P.W.327 deposed- 

“4 Zvjv Operation w_‡qUvi †_‡K bx‡Pi w`‡K ZvwK‡q †`wL wewWAvi 

Gi ‰mwbKiv †`Šov‡`Šwo Ki‡Q| wKQy ‰mwbK we‡ ª̀v‡n †hvM`v‡bi Avnevb 

Rvbv‡”Q| c‡i 3 Rb gwnjv Wv³vi‡K nmwcUv‡j Av‡b Zv‡`i bvg †jt Kt 

Bqvmgxb †gRi †ivKkvbv †gRi dviRvbv| Gi c‡i c‡i GKRb 

Wv³vi‡K wb‡q hvb Wt û‡mb Zv‡K AvnZ Ae ’̄vq Av‡b| Avwg Zv‡K 

cÖv_wgK wPwKrmv †`B wZwb e‡jb ‰mwbKiv Zv‡K gviai K‡i‡Q| we‡K‡j 

wmcvnx mvgQ I wbkvb †gvjøv G‡m Avgvi ‡P¤̂vi `Lj K‡i †bq A ¿̄ mn|” 

Both the P.Ws. saw him with arms, in unlawful assembly 

and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 



 

 

10792

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of Tk.20,000/-

(twenty thousand), in default, to suffer S.I. for 2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.379 Lance Naik Medical Asstt. 

/45794 Md. Abdul Shahid.   
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Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.54 Naik Subader A.K.M. Sharifuddin Kaiser 

 P.W.117 Lance Naik Md. Ismail Hossain 

 P.W.217 Lance Naik Abdul Wadud Khandaker and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the 

Respondent-accused did not appear in the F.I.R.   

P.W. 54 A.K.M. Sharifuddin Kawsar deposed that he was 

serving as Medical Assistant in Peekhana on 25.02.2009. He 

came to office at morning. He heard firing at 9.25 A.M. He 

came to see people to run hither and thither. At 9.40 Dr. 
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Humayan Ahmed was taken in I.C.U. He sustained injury on 

his right eye by BDR personnel. At 11.30 an armed rebellion 

the Respondent-accused Md. Shahidul Islam of 44 Battalion 

took up Lt. Col. Jahanara and asked her to provide treatment. 

He was with SMG. At 11.40 Lt. Col. A Razzak appeared there 

with injury. At 12.0 hours Sepoy Rahim came there with pistol 

and looked for officers. He pointed pistol towards him.  

In cross-examination on behalf of the Respondent-

accused he stated that Dr. Jahanara attended Darbar. He can’t 

say whether she has been cited as witness. He denied the 

suggestion that Dr. Jahanara took shelter along with Maj. Asad. 

He denied the suggestion that the respondent-accused had no 

complicity to the offence and he deposed against him falsely.   

P.W.117 Lance Naik  Driver Md. Ismail Hossain deposed 

that on 25.02.2009 he was a driver to Lt. Col. Kaji Halimur 

Rashid. At 9.00 A.M. he went to BDR hospital for taking his 

treatment. At 9.20 he consulted the doctor with ECG report. 

After 15/20 minutes he heard firing sound and following the 

firing sound he came to see come BDR personnel with arms. 

Among them he could identified the Respondent-accused 
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(45794) Sepoy Shahid, (73669) Sepoy Sumon and (74698) 

Sepoy Nazrul. Being afraid he went to his government quarter. 

On his way to he came to see BDR personnel with arms and 

among them he could identified (72454) Giash Uddin. At 

2.30/3.00 P.M.  he came to BDR hospital once again. At that 

time he also came to see some BDR personnel with arms there. 

He could identified (75625) Sepoy Hamidul he got himself 

admitted in the hospital from that day. On the following day on 

26.02.2009 at evening he left through gate No.1 with family 

members.  

In cross-examination on behalf of the Respondent-

accused, he stated that BDR gate was always restricted. Civil 

driver Aslam of Colonel Attended duty on that day. He was a 

heart patient. In outdoor in BDR hospital no slip was required 

but name was register in the register. Dr. Amjad was in the 

hospital at that time and he was in charge in the M.I room. He 

find any other doctor he knew doctor Jahid. He denied the 

suggestion that on that day Dr. Jahid was on duty in M.I. room. 

He got himself in the hospital after Magrib and he remained 

under the care of Dr. Sudip Kumar. He showed I.O. of his 
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admition and released order. He denied the suggestion that he 

did not go to the hospital on the date of occurrence and did not 

see the accused there and that he deposed falsely. 

 P.W.217 Abdul Wadud deposed that on 25.02.2009 he 

was in Darbar. A BDR person attempted to assault D.G. with 

arms but he was detained and disarmed. At that instance many of 

BDR personnel came out from Darbar. He also came out from 

Darbar and took shelter in the field of Noor Mohammad School. 

Later on, on his way to Line he came to see the Respondent-

accused 54794 Sepoy Shahid, 71501 Sepoy Kamal, 72161 

Sepoy Rashid, 72504 Sepoy Biplob, 77169 Sepoy Anowar, 

72330 Sepoy Ripon, 79331 Sepoy Abdur Rahman, 50316 Naik 

Hatim and many others with arms. He saw many of them to 

move towards Darbar on firing.  

 In cross-examination on behalf of the Respondent-

accused, he stated that the badge No. of the respondent-accused 

was 45794. He denied the suggestion that there was no accused 

namely Shahid with the aforesaid badge No. He did not deposed 

the badge No. of accused-respondent as 57794, he deposed the 

badge No. as 45794. He denied the suggestion that he did not see 
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the accused named Shahid bearing badge No. 45794 and that he 

deposed the above badge No. as being tutored. He deposed 

before I.O. also the badge No. 45794. He denied the suggestion 

that he did not see anyone and deposed falsely. He further denied 

the suggestion that he himself was a rebellion and under custody. 

He reiterated that he himself saw the accused-respondent with 

arms.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the Respondent-

accused, he stated that he arrested the accused-respondent on 

09.04.2009 and took him remand for three days. The accused-

respondent did not make any confessional statement. During 

investigation he visited BDR hospital many times. During his 

visit to hospital he did not happen to meet with medical 

assistant Naik Manjurul Alom. He neither seized the patient 

register nor attendant register of the employees. He arrested the 

accused-respondent from Peekhana. He can’t say whether the 

accused-respondent was in custody of any other agency before 

his arrest. He recorded the statement of P.W.54 on 01.06.2009. 

He did not depose in his 161 statement the name of medical 



 

 

10798

assistant Abdul Shahid but one accused namely Shahidul Islam. 

He recorded the statement of P.W. 117 on 01.04.2009. In his 

161 statement the New Market Case No.9 dated 06.04.2009 

was wrongly recorded. He denied the suggestion that the 

aforesaid No. was rightly recorded. He did not seize any 

medical papers of P.W.117. He denied the suggestion that he 

did not depose in his 161 statement in regards to New Market 

Case. He recorded the statement of P.W.217 on 01.04.2009. He 

denied the suggestion that P.W.217 did not depose in respect of 

the occurrence and that he cited those witnesses being tutored 

and that he did not investigate the case properly.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws. 54, 117 and 217 are 

the eye witnesses to the occurrence. P.W.54 identified the 

accused-respondent with his battalion No. and saw him with 

arms. P.Ws.117 and 217 also identified the accused-respondent 

with his badge No. P.Ws.117 and 217 also saw him with arms. 

They all were thoroughly cross-examined on behalf of the 
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accused-respondent but their evidence could not be assailed, 

tainted or embellished in any manner. Thus it becomes clear 

that he took away arms by plundering kote and he had 

participation to the occurrence in committing murder in 

Peelkhana. 

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.54, 117 and 217 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was  

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 
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order of acquittal calls for necessary interference and he is 

liable to be  convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 54, 117, 

217 and 654. 

 Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of P.W.54 

does not bear any substance against the accused-respondent. He 

refers the name as ‘Md. Shahidul Islam’ without his badge No. 

but the accused-respondent is Lance Naik Medical Asstt. Md. 

Abdul Shahid. So his identification to the accused-respondent is 

not proper and appears doubtful. Such evidence dubious in 

nature can’t be relied on. The evidence of P.Ws. 117 and 217 

also do not bear any substance in establishing alleged offence 
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against the accused-respondent. They claim to see the accused-

respondent with arms. Mere holding of arms does not constitute 

the offence as alleged against him. His identification to the 

accused-respondent among many other rebellions also appears 

unreliable.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 
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‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws. 54, 117 and 217. They all are eye witnesses 

to the occurrence.  

P.W.54 deposed- 

“9-40 wgt Wvt ûgvBb Avnv‡¤§`‡K I.wU †_‡K AvB.wm.BD-1 wb‡q Av‡m|  

Zvi Wvb †Pv‡L AvNvZ wQj| wZwb e‡jb wewWAvi m`m¨iv Zv‡K gviai  

K‡i‡Q| 11-30 wgt GKRb A ¿̄avix †gvt knx ỳj Bmjvg 44 e¨vUvwjqvb 

†m †jt Kt Rvnvbviv‡K a‡i Av‡b I e‡j Zv‡K w`‡q wPwKrmv Kiv‡Z| 

Zvi Kv‡Q SMG wQj|” 

P.W. 117 deposed- 

‘9 Uvq  Avwg nv‡U©i wPwKrmvi Rb¨ BDR nmwcUv‡j hvB| 9-20 wgwb‡U 

Wv³vi‡K ECG wi‡cvU©  †`Lv‡Z hvB| 15/20 wgwbU ci ¸wji kã ïwb| 

wKQy¶Y ci wewWAvi nmwcUv‡ji mvg‡b A‡bK BDR m`m¨‡`i mk ¿̄ 

Ae ’̄vq †`L‡Z cvB| Zv‡`i g‡a¨ 45794 wmcvnx knx`, 73669 wmcvnx  

mygb, 74698 wmcvnx bRiyj‡K  †`L‡Z cvB| Avwg AvZw¼Z  n‡q 

miKvix evm ’̄v‡b P‡j hvB| hvIqvi mgq cw_g‡a¨  wewWAvi  m`m¨‡`i 

mk ¿̄ Ae ’̄vq †`wL|’ 

P.W. 217 deposed-  
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‘Avwg `ievi nj †_‡K †ei n‡q b~i †gvnv¤§` ¯‹z‡j gv‡V Avkªq †bB| c‡i 

ˆmwbK jvB‡b hvIqvi c‡_ 54794 wmcvnx knx`, 71501 wmcvnx Kvgvj, 

72161 wmcvnx iwk`, 72504 wmcvnx wec −e 77169 wmcvnx Av‡bvqvi 

72330 wmcvnx wicb 79331 wmcvnx Avt ingvb 50316 bv‡qK nvwZg 

mn A‡bK‡K mk ¿̄ Ae ’̄vq †`wL| A‡bK‡K ¸wj Ki‡Z Ki‡Z `ievi n‡j 

†h‡Z †`wL|’ 

All the P.Ws. referred above saw him with arms, in 

unlawful assembly and actively participating to the occurrence.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 
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Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.399 Sepoy/71344 Md. Hassan Ali. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Sepoy Abdur Rashid (C.S. A.258) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.46 Sepoy Chalok Md. Kamruzzaman 
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 P.W.139 Sepoy Md. Jamal Uddin and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 46 0Sepoy Driver Md. Kamruzzaman deposed that 

on 25.02.2009 he was in the Darber. At about 9.25 A.M.  when 

violence was created in Darber he came out therefrom. He came 

to see in front of the office of 44 Battalion the accused-

respondent Sepoy Hasan, Nayek Bellal, Sepoy Morshed, 

Mosharaf, Mehidi Hasan (71807), Sepoy Ramen and some 

other BDR personnel to proceed towards Darber Hall by 

making fire. He went to his government residence and remained 

there with his family member on 26.02.2009 at about 3.00 P.M. 

he left Peekhana with his family members and went to Gazipur.  

In cross-examination on behalf of the accused-

respondent, he stated that Barak was 3/4 hundred yard away 

from Darber Hall. He came out from Darber Hall being afraid. 
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He denied the suggestion that he did not see anything at the 

time of occurrence. 

P.W.139 Sepoy Md. Jamal Uddin deposed that on 

25.02.2009 he was present in Darber. At about 9.25 A.M. a 

soldier entered into Darber with arms. Thereafter BDR personnel 

left Darbar. He also left Darber and came back to 44 Battalion. 

On his way to Battalion he came to see some BDR personnel 

making violence and among them he could identify the accused-

respondent 71344 Sepoy Hasan, 43303 Lance Naik Amir 

Hossain, 79004 Sepoy Tahid Miah. An unknown BDR person 

threatened him to take arms.  On 26.02.2009 crossing at noon he 

left Peekhana crossing over the wall.  

In cross-examination on behalf of the accused-respondent, 

he stated that Lt. Col.  Zakir Hossain is the commanding officer 

of 44 Rifle Battalion   and at the time of occurrence Samsul 

Alam Chowdhury was the commanding officer. In his company 

one Hasan Ali was there. He denied the suggestion that Hasan 

was wrongly implication in the case and that he had no 

implicated to the offence. Before I.O. he deposed of his name 
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and number. He denied the suggestion that he did not know 

Sepoy Hasan Ali and that he deposed falsely against him. 

P.W.654 is the investigation officer, a formal witness. 

No cross-examination was made on behalf of the 

accused-respondent.  

The confessional statement of co-accused  Sepoy Abdur 

Rashid (C.S. A. 258) runs as under- 

“Avwg wmcvnx wnmv‡e 2005 mvj †_‡K 44 e¨vUvwjqb wewWAvi 

wcjLvbvq AvwQ| Avwg MZ 2009 mv‡ji †deª“qvix gv‡m ‰mwbK g¨v‡P 

g¨vP wmcvnx wnmv‡e `vwq‡Z¡ wQjvg| MZ 25/2/09 ivÎ Abygvb 3.00 

NwUKvi w`‡K Nyg †_‡K D‡V g¨v‡P hvq| ‰mwbK‡`i  bv¯—v ˆZwii Rb¨ 

†óvi †_‡K gvjvgvj †ei K‡i †`B| eveywP©iv bv¯—v ‰Zwi K‡i| mKvj 

6.00 NwUKv ‡_‡K bv¯—v ïi“ nq| mKvj 7.00 NwUKv ch©š— w`B| 

Gic‡i Avwg jvB‡b wb‡Ri i“‡g hvq Ges †ejv 9.00 NwUKv ch©š— 

NygvB| Gic‡i nvwej`vi Lv‡`eyi Avgv‡K †W‡K e‡j †h ¸wji kã ïbv 

hv‡”Q| ZvovZvwo DV| Avwg D‡V Zvovûov K‡i g¨v‡P hvB| †mLv‡b 

10.00 NwUKvq bv¯—v wcqvRy ˆZwi Kivi wRwbmcÎ w`B| †ejv Abygvb 

10.30 wgt w`‡K 2/3 Rb gy‡Lvkavix †cvlvK co wewWAvi m`m¨ G‡m 

bv¯—v Pvq| Avwg wcqvRyi Szwo Zv‡`i nv‡Z w`B| Abygvb †ejv 11.00 
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NwUKvi w`‡K evB‡i gvB‡K ïb‡Z cvB †h hw` †KI A ¿̄ ev‡` Lvwj nv‡Z 

_v‡K Z‡e Zv‡K ¸wj Kiv n‡e| Avwg ZLbB †Kv‡Z hvB| †mLvb †_‡K 

GKwU ivB‡dj wb‡q Avwm| Avwg ˆmwbK g¨v‡P hvB| †mLv‡b e‡m _vwK| 

ỳcy‡i Lvbv LvIqvq| ZLb wmcvnx Ievq ỳi‡KI nvwZqvi mn Lvbv †L‡Z 

†`wL| Lvbv LvIqvi ci Avwg bZyb †RwmI wewìs wb‡P e‡m _vwK| ZLb 

m‡½u wmcvnx wRj−yi A ¿̄ mn Avgvi m‡½u e‡m wQj| Avwg Lvbv LvIqvi 

mgq A ¿̄mn hv‡`i †`‡LwQ Zviv n‡jv, wmcvnx wi‡bj, †g‡n`x nvmvb, 

nvmvb| Avgiv iv‡ÎI bZyb †RwmI wewìs Gi wb‡P wQjvg| 26/2/09 Bs 

Zvs ỳcy‡ii w`‡K Avwg I wRj−yi nvwZqvi Rgv †`Iqvi K_v ï‡b 44 

e¨vUvwjqb †Kv‡Z Rgv w`B| Gic‡i Avwg jvB‡b Avwm| †mLv‡b †Mvmj 

LvIqv Kwi| weKvj 3.00 NwUKvi w`‡K gvB‡K ïwb †h 3 wKt wgt g‡a 

‡KD bvg‡j Zv‡`i m‡i †h‡Z ej‡Q| ZLb AvZswKZ n‡q wmwfj 

†cvlv‡K †WBix dv‡g©i `w¶b cvk w`‡q Iqvj UcwK‡q evwni n‡q 

Kvgiv½xui Pi GjvKvq hvq| Pv ‡L‡Z e‡m e¨emvqx wmRv‡bi m‡½u ZLb 

cwiPq nq Ges wZwb Avgv‡K wewWAvi m`m¨ wnmv‡e Avgvq RvqMv †`q| 

28/2/09 Zvwi‡L wUwfi Lei ï‡b weKvj 4 bs †M‡U wmwfj †cvlv‡K 

Avwm| H w`b Avgv‡`i cÖ‡ek Kivqwb| 01/3/09 I 02/3/09 Zvwi‡L 
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Avevnbx gv‡V _vwK| 03/3/09 Zvwi‡L Avgv‡K wcjLvbvq XyKvq| 

AZtci 16/3/09 Zvwi‡L Avgv‡K jvBb ‡_‡K cywjk †MÖdZvi K‡i|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws. 46 and 139 are the 

eye witnesses to the occurrence. P.W.46 identified the accused-

respondent duly as of 44 Battalion and he saw him with arms. 

There is no ambiguity in his identification to the accused-

respondent. P.W.139 identified him with his badge No. and saw 

him with arms. They both were thoroughly cross-examined on 

behalf of the accused-respondent but their testimonies could not 

be assailed, tainted or embellished in any manner. The 

testimonies of P.Ws.46 and 139 thus appear worthy of credit. 

From confessional statement of co-accused Sepoy Abdur 

Rashid it appears that the accused-respondent took up arms 

from Kote along with other rebellions. His confessional 

statements finds corroboration by the testimonies of P.Ws. 46 

and 139 and it bears evidentiary value in view of Section 30 of 

Evidence Act.  



 

 

10814

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.46 and 139 together with 

confessional statement of co-accused appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be  convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 
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submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 46, 139 

and 654 together with confessional statement of co-accused 

Sepoy Abdur Rashid (C.S.A.258).  

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Islam further submits that the evidence of P.W.46 

and 139 do not bear any substance as to the offence as alleged 

against the accused-respondent. The evidence of P.W. 46 

appears irrelevant as against the accused-respondent. He refers 

the name as ‘Sepoy Hasan’ without his badge No. but the 

accused-respondent is named Sepoy Md. Hassan Ali. More so, 

he simply claims to see the accused-respondent with arms and 

to make firing. His identification to the accused-respondent is 

not proper. P.W.139 although identified the accused-respondent 

with his badge No. but he did not disclose when and where he 

saw the accused-respondent. His evidence appears vague and 
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unspecified and such evidence can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The confession of the co-accused does 

not bear any evidentiary value since the confession of the co-

accused itself is exculpatory in nature and it finds no 

corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 
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to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 
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appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 
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was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 
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the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 
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unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W. 46 and 139. They both are eye witnesses to 

the occurrence.  

P.W.46 deposed- 

“Abygvb 9-25 wgt `ievi n‡j wek„sLjvi m„wó n‡j GK ch©v‡q wf‡oi 

Pv‡c wUK‡Z bv †c‡i Avwg `ievi nj †_‡K ‡ei nB| Avwg Avgvi 

Awd‡mi w`‡K Avm‡Z _vwK| c‡_ `ievi n‡ji DËi cv‡k gvV iv —̄v I 

Awd‡mi mvg‡b 44 e¨vUvwjq‡bi wmcvnx nvmvb, bv‡qK †ej−vj, wmcvnx 

†gv‡k©̀ , †gvkvid, †g‡n`x nvmvb (71807), wmcvnx i‡gb mn A‡bK‡K 

`ievi n‡ji w`‡K dvqvi Ki‡Z Ki‡Z Avm‡Z †`L‡Z cvB|” 

P.W.139 deposed- 

“c‡i Avwg `ievi nj Z¨vM K‡i 44 e¨vUvwjq‡b Avwm| c‡_ †ek wKQy 

Dk„sLj BDR m`m¨‡`i †`wL Zv‡`i g‡a¨ 71344 wmcvnx nvmvb, 

43303 j¨vt bvt Avgxi û‡mb, 79004 wmcvnx Zvwn` wgqv‡K wPb‡Z 

cvwi|” 

Both the witnesses saw him with arms, in unlawful 

assembly and actively participating to the occurrence.  
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His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy Abdur Rashid (C.S.A 258) stated in 

his confessional  statement- 

Abygvb †ejv 11.00 NwUKvi w`‡K evB‡i gvB‡K ïb‡Z cvB †h hw` †KI 

A ¿̄ ev‡` Lvwj nv‡Z _v‡K Z‡e Zv‡K ¸wj Kiv n‡e| Avwg ZLbB †Kv‡Z 

hvB| †mLvb †_‡K GKwU ivB‡dj wb‡q Avwm| Avwg ˆmwbK g¨v‡P hvB| 

†mLv‡b e‡m _vwK| ỳcy‡i Lvbv LvIqvq| ZLb wmcvnx Ievq ỳi‡KI 

nvwZqvi mn Lvbv †L‡Z †`wL| Lvbv LvIqvi ci Avwg bZyb †RwmI wewìs 

wb‡P e‡m _vwK| ZLb m‡½u wmcvnx wRj−yi A ¿̄ mn Avgvi m‡½u e‡m wQj| 

Avwg Lvbv LvIqvi mgq A ¿̄mn hv‡`i †`‡LwQ Zviv n‡jv, wmcvnx wi‡bj, 

†g‡n`x nvmvb, nvmvb| Avgiv iv‡ÎI bZyb †RwmI wewìs Gi wb‡P 

wQjvg|” 

The confession of the co-accused finds corroboration by 

the eye witnesses. The confessional statement of co-accused 

being corroborated by the eye witnesses it bears evidentiary 

value in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 
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common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  
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C.S. Accused No.410 Sepoy /66408 Md. Kawsar  

Ahmed Bulbul.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W.147 Habilder Md. Abdur Rahman 

 P.W. 277 Lance Naik Md. Rafiqul Islam Firoz 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.147 Habilder Md. Abdur Rahman deposed that on 

14.02.2009 he identified the picture of the accused-respondent 

Sepoy 66408 Kawser from video footage of the occurrence held 
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on 25-26.02.2009. He identified the photo of Sepoy 68398 

Sharif, Sepoy 76116 Shafiqul, Sepoy 77058 Saiful, Sepoy 65709 

Nazrul and Sepoy 76798 Khaleque. He identified their pictures 

as exhibits XLVIII, XLIX, L, LI, LII and their signature as 

XLVIII(A), XLIX(A), L(A), LI(A), LII(A) respectively.  

In cross-examination on behalf of the accused-respondent, 

he stated that there is no reference of name on the photo. He 

cannot say where and when it was taken. He denied the 

suggestion that exhibit XLVIII is not the picture of Kawser. In 

exhibit XXII his signature appears in the back page. He has no 

negative of the picture. He denied the suggestion that he deposed 

falsely. 

P.W.277 Md. Rafiqul Islam deposed that on 25.02.2009 

he attended Darbar along with others at 8.00 A.M. During the 

course of Darbar while D.G. was delivering his speech Sepoy 

Moyeen of 13 Battalion entered into Darbar with arms. There 

happened disorder and many of the BDR personnel defying the 

order of D.G. left Darbar. He also left Darbar and came to his 

own unit of 13 Battalion. On his way to Line he came to see 

53027 Lance Naik Md. Harun-Or-Rashid, Lance Niak Md. Ali 
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Akbor, both of 13 Battalion, 78553 Sepoy Md. Rassel 

Sawdagor of 14 Battalion, 69038 Sepoy Md. Forhad Hossain of 

37 Battalion, 68398 Sepoy Md. Shariful Islam, 76116 Sepoy 

Md. Safiqul Islam, 76798 Sepoy Md. Abdul Khalek and the 

accused-respondent 66408 Sepoy Kawser Ahmed all of 8 

Battalion to move around unit area with arms and agitated 

mood. They all were looking for army officers expressing-

‘BDR G Army officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i 

†djv n‡e| ’ 

 In cross-examination on behalf of the Accused-

Respondent, he stated that he joint in Peekhana in the month of 

August, 2008. He denied the suggestion that on the date of 

occurrence he remained in his Unit and thus did not see any 

accused to move around Unit area. The accused-respondent 

Kaosar Ahmed hailed from 8 Rifle Battalion. He was attached 

with 13 Rifle Battalion for his participation in Tatto- show. He 

denied the suggestion that on 25.02.2009 he remained on rest 

for his participation in Tatto-show. He denied the suggestion 

that he did not know any accused and there badge No. from 

earlier. He denied the suggestion that he did not know of the 
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occurrence and thus did not report to anybody prior his 

statement before I.O. He denied the suggestion that he was 

arrested on 12.04.2009 from Khulna and kept in confinement 

for long and there deposed falsely under compulsion. He denied 

the suggestion that he did not know any accused for short 

tenure of his service.    

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W 277 did not depose before him 

where he saw the accused-respondent. He denied the suggestion 

that he created his statement. P.W 147 did not depose before 

him that the accused-respondent was in Peekhana and that he 

created his statement falsely.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W. 277 is the eye 

witnesses to the occurrence. He identified the accused-

respondent with his badge and Battalion No. He saw him with 

arms and also heard him to say  the very common 
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intention/object of the BDR persons behind the occurrence. He 

was thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. P.W. 147 identified the accused-

respondent with his badge No. in reference to footage exhibit 

XLVIII which figures him as a rebellion.   

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.147 and 277 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 
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acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 147, 277 and 654. 

 Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

Mr. Islam further submits that the testimonies of P.Ws. 

147 and 277 do not bear any substance against the accused-

respondent. P.W. 147 is not the eye witness to the occurrence. 

He merely identified the accused-respondent from video-

footage shown to him during investigation. His evidence thus 

bears no relevancy. P.W. 277 claims to see the accused-

respondent with arms and to move around. It does not appear 

from his evidence that the accused-respondent himself 
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expressed any intention to kill the army officers. More so, none 

appears to corroborate him. His uncorroborated and vague 

testimony can’t be relied on.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 



 

 

10832

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   



 

 

10833

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.W. 277. He is an eye witness to the occurrence.  

P.W. 277 deposed- 

‘DG g‡nv`q KZ…©K Av‡`k cÖvß n‡q Avwg  `ievi nj †_‡K  †ei n‡q 

wbR BDwbU 13 ivB‡dj e¨vUvwjq‡b hvB| jvB‡b hvIqvi mgq 53027 

j¨vt bvt †gvt nvi“byi ikx`, 13 ivB‡dj e¨vUvwjqb bs 54280 j¨vt bvt 

†gvt Avjx AvKei, GKB e¨vUvwjqvb, bs 78553 wmcvnx †gvt iv‡mj 

mI`vMi 14 ivB‡dj e¨v‡Uwjqvb bs- 69038 wmcvnx †gvt  dinv` 

†nv‡mb 37 ivB‡dj e¨vUvwjqb bs 68398 wmcvnx †gvt kwidzj Bmjvg 8 

ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx †gvt mwdKzj Bmjvg, 8 ivB‡j 

e¨vUvwjqb bs 76798 wmcvnx †gvt Avãyj Lv‡jK 8 ivB‡dj e¨vUvwjqvb 

Ges bs 66408 wmcvnx KvDmvi Avng`, 8 ivB‡dj e¨vUvwjqb †K 

BDwbU GjvKvq A ¿̄mn D‡ËwRZ fv‡e †Nviv‡div Ki‡Z †`wL|  Zviv 

mK‡jB Army Officer  †`i  †LvRv‡LvwR KiwQj Ges ejwQj BDR 

G Army Officer _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i 

†djv n‡e|’ 

P.W. 147 identified him with video footage exhibit-

XLVIII which figures him as a rebellion with other rebellion. 

P.W. 277 saw him with arms, in unlawful assembly and 

actively participating to the occurrence.  
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All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of Tk.20,000/-

(twenty thousand), in default, to suffer S.I. for 2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  
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C.S. Accused No.417 Sepoy/74815 Md. Faroque 

Ahmed.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.29 Habilder Md. Mahbibur Rahman 

 P.W.488 Sepoy Md. Helal Uddin 

 P.W.379 Konika Biswas, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   
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P.W.29 Habibur Rahman deposed that at the time of 

occurrence he had his posting in 24 Rifle Battalion. He attended 

at golf ground to prepare stage for cultural function under the 

leadership of Maj. Shah Alam (P.W.12). At about 9.30 he came 

to hear firing from the side of Darber. At the request of Subeder 

Shahadat for safe shelter he moved towards 

Battalion……………………………He came back to line. 

Around the line at ground level he came to see Sepoy Emran 

Chaudhury, J.C.O Subader Maj. Gofran Mollik, Habilder 

Jumarat Ali, Habilder Abu Taher, Habilder Sahabuddin, Sepoy 

Azim Patowary, the accused-respondent Sepoy Faruq 

Ahmed, Sepoy Abdur Rahim, Sepoy Najir Hossain, Sepoy 

Jahangir, Lance Naik Ekramul, Sepoy Sankar, Lance Naik 

Manik, Lance Naik Badsha Mia, Sepoy A. Based and others 

with arms and to make firing and abusing with excited mood. 

He also came to hear to make a direction by Sepoy Emran, 

Subader Maj. Gofran, Habilder Fajlul Huq, Habilder 

Sahabuddin, Habilder Jumrat Ali, Habilder Taher, Sepoy Azim 

to take up arms and to participate in the rebellion. At that time 

he further came to see Sepoy Juel and Jashim to make firing 
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with arms. Later on, Sepoy Juel and another rebellion set fire on 

the Private of Jeep of Maj. Ishtiaq. The accused-respondent 

Jahangir excited the rebellions to participate in the rebellion by 

taking arms. 

In cross-examination on behalf of accused-respondent, he 

stated that he joined in BDR in 1983. At 9.45/9.50 he came at 

golf ground. He had no talk with any soldier in the line. Line of 

24 Battalion was 400 yard away Golf ground. It took 4/5 

minutes to reach at Line No.2 from Darbar. There was miking 

by government pickup. He can’t say whether the pickup was 

seized. The accused-respondent was miking standing on pickup. 

He deposed before I.O. of miking by the accused-respondent. 

He denied the suggestion that he did not see the accused-

respondent to miking and that he did not hear anything.  

P.W.488  Sepoy  Md. Helal Uddin deposed that on 

14.09.2009 from video footage he identified 3528 Subeder 

Major Gofran, 66203 Nazir, 73140 Shahjahan, 68696 Shamim 

Al-Mamun, the accused-respondent 74815 Faruque Ahmed, 

75847 Ashraful. He identified their picture as exhibit CXLVIII 

series.  
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In cross-examination, he stated that there is no reference 

of case number in the picture and there is no reference of date in 

support of his signature. He denied the suggestion that he could 

not identify the accused from picture. He cannot say when the 

picture was taken. He has no negative of the picture. He deposed 

before the I.O. Raunakul twice i.e. on 10.03.2011 and 

14.09.1999. In his deposition before the I.O. he did not refer the 

name of Ashraf, Najir, Faruk, Gofran, Juel, Shahjahan. He 

denied the suggestion that he deposed falsely as being tutored. 

 P.W.379 Konika Biswas, Magistrate deposed that she 

recorded the confessional statement of the accused-respondent 

on 02.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the accused-respondent as exhibit 804 

and her signature 804/1 series.  

In cross-examination on behalf of the accused-

respondent, she stated that there is no reference who and when 

the accused-respondent was brought before her. There is also no 

reference where she kept the accused-respondent for reflection. 

She denied the suggestion that she did not apparise column 5 to 
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the accused-respondent and that did not certify properly and 

that she did not follow. The provisions of 164/364 in recording 

the statement of the accused-respondent.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded 2 statement of P.W. 488. 

He did not depose the name of accused-respondent before him. 

He arrested the accused-respondent on 26.05.2009. At that time 

the accused-respondent was in Peekhana. He denied the 

suggestion that he obtained the confessional statement of the 

accused-respondent by way of oppression and that the accused-

respondent did not make any statement of committing any 

offence and that he implicated him falsely.  

The confession of the accused-respondent Sepoy Md. 

Faroque Ahmed (C.S.A.417) runs as under- 

“2001 m‡b S.S.Ccvk Kwi|Gici PÆMªvg RTCNS †U«wbs †k‡l 

XvKvi wcjLvbv BDR G wmcvnx c‡` †hvM`vb 2006 m‡b| Zvici n‡Z 

wWDwU KiZvg| 25-2-09 Zvs Lye †fv‡i 15 Rb wmcvnx I 1Rb KgvÛvi 

Svoy w`w”Qjvg| wcjLvbvi wfZi| nVvr K‡i 10.30 Uvi w`‡K †Mvjv¸wj 

kã ï‡b ivB‡djm hv ỳN‡ii †cQ‡b cvjvB| ¸wj jvM‡Z cv‡i †fv†i 
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Avevi Afqvi‡b¨ P‡j hvB| †mLv‡b cªvq 1 N›Uv  ci A ¿̄avix  gy‡L 

BDR Gi decoration Kvco wQ‡o †eu‡a KZ¸‡jv BDR ‡cvkvK 

cwiwnZ ˆmwbK G‡m Avgv‡`i MvjvMvwj K‡i Avgv‡`i  w`‡K A ¿̄ ZvK 

K‡i Avgv‡`i‡K ‡Kv‡Zi w`‡K wb‡q wM‡q †KvZ n‡Z A ¿̄  nv‡Z wb‡Z 

ej‡j A ¿̄ nv‡Z wbB| Gi ci Avgv‡`i Zv‡`i mv‡_ wgwbU Lv‡bK 

ivLvici Zviv Ab¨w`‡K P‡j †M‡j Avwg †cQb n‡Z m‡i G‡m BDwbU 

GjvKvi P‡j hvBGes Avgvi A ¿̄ we‡K‡j †Kv‡Z †i‡L Avwm|  iv‡Z bx‡P 

gvwU‡Z †UBjv‡m©i cv‡k NygvB| c‡ii w`b 9 Uvi w`‡K bv¯Zv †m‡i 

cvjv‡bvi †Póv Kwi| A ¿̄avix AcwiwPZ BDR Gi †jv‡Kiv MvjvMvwj ‡`q 

†ei bv nIqvi Rb¨|  c‡i 10.30 Uvi w`‡K 5bs †M‡U Avwm, ZvI 

cvjv‡Z cvwiwb| c‡i  wcKAvc-G D‡V Avgv‡`i e¨vUvwjqvb 24 Gi 

mvg‡b  †b‡g cwo| 26-2-09 Zvs mÜ¨vi ciB cvewjK  ¯‹zj GÛ 

K‡j‡Ri †cQb w`‡q  †ei n‡q hvB| wmwfj ‡Wªm Gi Ic‡ii  wewWAvi 

Gi †cvkvK Ly‡j †d‡j w`‡q wQjvg G mgq| 1-3-09 Zvs wcjLvbvq 

Avevi  Avwm| CID Avgv‡K GKUv Qwe Kw¤úDUv‡i †`Lvq hv Avgvi Qwe 

e‡j mbv³ Kwi|wcKAv‡c e‡m GKw`‡K gyL Nywi‡q e‡mwQjvg, ZviB 

nvdQwe IUv|GB Avgvi Revbe›`x| ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 
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379 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.Ws. 29 and 488 are the eye witnesses to the occurrence. 

P.W.29 identified the accused-respondent with arms and saw 

him to make firing with agitated mood. P.W.488 identified the 

accused-respondent with his badge No. from video-footage of 

the occurrence. The footage finds corroboration by his own 

confession. They were thoroughly cross-examined on behalf of 

the accused-respondent but their evidence could not be assailed, 

tainted or embellished in any manner. The testimonies of 

P.Ws.29 and 488 thus can safely be relied on. From the 

confessional statement of the accused-respondent it appears that 

the accused-respondent took up arms by plundering kote and he 

had his involvement to the occurrence in committing murder 

and it finds corroboration by the evidence of P.Ws. 29 and 488.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.29 and 488 together with 

confessional statement of accused-respondent appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–
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respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 29, 488, 

379 and 654 together with confessional statement of accused-

respondent.  
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Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimonies of P.Ws. 

29 and 488 do not bear any substance against the accused-

respondent. Moreover, P.W.29 identified the accused-

respondent without his badge and battalion No. He did not 

disclose when and where he saw the accused-respondent. His 

evidence appears vague and unspecified and such evidence 

can’t be relied on. No other corroborative evidence appears to 

support the charges against the accused-respondent. The 

confession of the accused-respondent does not bear any 

evidentiary value since it finds no corroboration by any other 

witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 
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impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 
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implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 
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From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 
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In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 
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the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W. 29. 

P.W. 29 deposed-  

†kL Avkivd Avjx PxrKvi K‡i  e‡j 1991 m‡b GKevi my‡hvM G‡mwQj 

wbgK nvivg‡`i Rb¨ wKQz cvB bvB| Gevi GB my‡hvM wgm Kiv hv‡e bv| ZLb 

Avwg jvB‡b P‡j hvB| jvB‡bi bx‡P Av‡k cv‡k †R.wm.I my‡e`vi †gRi †Mvdivb 

gwj−K nvwej`vi RygviZ Avjx, nvwej`vi Avey Zv‡ni, nvwej`vi kvnveDwÏb, 
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wmcvnx Bgivb †PŠt, wmcvnx AvwRg cv‡Uvqvix, wmcvnx dvi“K Avn‡¤§`, wmcvnx 

Avt iwng, wmcvnx bvwRi û‡mb wmcvnx Rvnv½xi, j¨vt bv‡qK GKivgyj, wmcvnx 

ksKi, j¨vÝ bv‡qK gvwbK, j¨vÝ bv‡qK ev`kv wgqv, wmcvnx Avt ev‡Q` mn AviI 

A‡b‡K A ¿̄ mn D‡ËwRZ fv‡e ¸jv¸wj I MvjvMvwj Ki‡Z _v‡Kb|’ 

P.W. 29 saw the accused respondent in unlawfully 

assembly and saw him with arms. He identified him properly 

with his Battalion No. P.W. 488 identified him with video 

footage exhibit CXLVIII. In the footage he is seen on a pick up 

as he admitted in his confessional statement.  

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Sepoy Md. Faroque Ahmed 

(C.S.A.417) stated in his confessional statement- 
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“nVvr K‡i 10.30 Uvi w`‡K †Mvjv¸wj kã ï‡b ivB‡djm hv ỳN‡ii 

†cQ‡b cvjvB| ¸wj jvM‡Z cv‡i †fv†i Avevi Afqvi‡b¨ P‡j hvB| 

†mLv‡b cªvq 1 N›Uv  ci A ¿̄avix  gy‡L BDR Gi decoration Kvco 

wQ‡o †eu‡a KZ¸‡jv BDR ‡cvkvK cwiwnZ ˆmwbK G‡m Avgv‡`i 

MvjvMvwj K‡i Avgv‡`i  w`‡K A ¿̄ ZvK K‡i Avgv‡`i‡K ‡Kv‡Zi w`‡K 

wb‡q wM‡q †KvZ n‡Z A ¿̄  nv‡Z wb‡Z ej‡j A ¿̄ nv‡Z wbB| Gi ci 

Avgv‡`i Zv‡`i mv‡_ wgwbU Lv‡bK ivLvici Zviv Ab¨w`‡K P‡j †M‡j 

Avwg †cQb n‡Z m‡i G‡m BDwbU GjvKvi P‡j hvBGes Avgvi A ¿̄ 

we‡K‡j †Kv‡Z †i‡L Avwm|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.379 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.564 Lance Naik /53812 Md. Jahurul 

Islam.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Sepoy Md. Zillur Rahman (C.S.A. 207) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.419 JCO Naib Subader Asstt. Md. Abul Kashem 

and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.419 JCO Nsub Assistant Md. Abul Kashem  deposed 

that on 25.02.2009 he was in Darber. In Darber a soldier with 

arms attempted to assault DG. DDG and some officers disarmed 

him. He came out from Darber by the southern side. He came to 

see Lt. Col. Sams but he could not reach him since there was 

firing. He came to see beside gate No.5 the accused-respondent 

53812 Jahirul Islam, 73674 Jakirul, 5995 Lance Naik Siddique, 
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5529 Nurul Islam  with arms and agitated mood. He took shelter 

in J.C.O. quarter and took his meal there. He came to see 74613 

Ariful, 74928 Mosharaf, 67414 Rafiqul with arms. He entered 

into room he went to room of Subeder Alauddin on 3rd floor. 

There he found Maj. Mahbub, NSub Mostafa, Lnk Kaddir in 

civil dress.  At 17.30 he went to Barak. On the way, he came to 

see 54557 Kadir, 58682 Moniruzzaman, 60091 Abdur Razaque, 

76412 Abu Toyub, 71809 Mominul Hoque and some others with 

arms. Some of them were making fire.  

In cross-examination on behalf of the accused-respondent, 

he stated that he deposed in the case of BDR mutiny. The case 

was lodged on 06.04.2009. On 02.04.2009 statement was 

composed. There were two J.C.O. quarters, number 10 and 11. 

Maj. Shamsul Alam did not make any command on him. He did 

not narrate the story to anybody in black and white. He denied 

the suggestion that he did not see the accused by the side of 

Darber and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he arrested the accused-respondent on 
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26.08.2009 and took for remand for 11 days. He recorded the 

statement of P.W.419 on 02.04.2009. In his statement the 

reference of New Market Case No.9 dated 06.04.2009 was 

wrongly recorded. He denied the suggestion that he created the 

witnesses to implicate the accused-respondent falsely.  

The confessional statement of co-accused Sepoy Md. 

Zillur Rahman (C.S. A. 207) runs as under- 

“96 p¡ml 27 ®n S¤e a¡¢lM BDR H i¢aÑ qCz 2005 p¡ml 16 Cw ®p-

ÃVðl a¡¢lM ¢fmM¡e¡u 44 l¡Cgm hÉ¡V¡¢mue ®k¡Nc¡e L¢lz Bf¡lne 

X¡m i¡a 6/7 j¡p ¢XE¢V Ll¢Rz ®no h¡l Bl¡ V¡L¡ f¡Ju¡l Lb¡ ¢Rm ¢L¿º 

f¡C e¡Cz pwpc ¢ehÑ¡Qe ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 25/02/09 a¡¢lM 

hÉl¡LC ¢Rm¡jz B¢j V¡–¤¤n¡l pcpÉ ¢Rm¡jz Bj¡cl hÉ¡l¡L clh¡l qm ®b-

L 
1
2  ¢Lx ¢jx c§lz 25/2/09 a¡¢lM 9.30/9.45 O¢VL¡l ¢cL clh¡l qm 

…¢ml në ®fu B¢j pq V¡–¤n¡l pcpÉhª¾c OVe¡ S¡e¡l ®Qø¡ L¢lz ®cMa 

k¡C clh¡l qml ¢cL qa ®c±¢su BDR pcpÉl¡ ¢h¢iæ CE¢eVl ¢cL k¡-

µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR pcpÉ) Hp ýj¢L ¢cu hm hÉ¡l¡L 

®LE b¡Lh e¡, ®L¡a ®bL j¡œ e¡Jz 8/10¢V g¡u¡l Ll c¢re ¢cL Qm 

k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em mÉ¡¾p e¡uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, 

¢pf¡q£ ¢lem Q¡Lj¡, ¢pf¡q£ j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ 
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l¡uq¡e ®L¡a ¢Nu AÙ» ®eCz B¢j HL¢V l¡Cgm J 90/100 ¢Vl ja¡ …¢m 

eCz ®L¡al ph a¡m¡ ®M¡m¡ ¢Rmz AÙ» Hm¡jm¡i¡h ¢Rmz ®L¾cÐ£u i¡ä¡ll 

Ešl f¡nÄÑl l¡Ù¹¡ ¢cu f¢ÕQj ¢cL Bpa b¡¢Lz Ae¤j¡e 11
1
2 V¡u clh¡l q-

ml ¢cL k¡Cz h¡Cl J ¢ial 5/7 Sel m¡n ¢Rmz ¢ial fs b¡L¡ m¡nl j-

dÉ LZÑm j¢aEl lqj¡el m¡n ¢Qea f¡¢lz clh¡l qml ®ØVSl 5/7 q¡a c§l 

HL¢V fs b¡L¡ ®j¡h¡Cm q¡a ®eCz JM¡e ®bL hÉ¡l¡L Bp¡l fb 15/20 

Se °p¢eLL AÙ» q¡a ¢XE¢V Lla ®c¢Mz 18 hÉ¡V¢mu¡el ¢pf¡q£ eðl ®L 

¢Qea f¡¢lz ea¥e ®S¢pJ ®L¡u¡VÑ¡ll f¡n ¢pf¡q£ eh¡h, ¢pf¡q£ l¢nc, e¡-

uL e¤l¦m Cpm¡j ®L AÙ» q¡a ®c¢Mz påÉ¡l fl p¤hc¡l Cpq¡L (pcl 

hÉ¡V¡x) Hhw p¤hc¡l B¢lg (pcl hÉ¡V¡x) Bj¡cl ®L¡a ®k¡N ®cu Hhw 

®S¢pJ ®L¡u¡VÑ¡l ¢eLV ¢XE¢V Ll¡l SeÉ hmz p¡l¡l¡a ¢XE¢V L¢lz 

26/2/09 a¡¢lM c¤f¤ll ¢cL DAD ®a±¢qc j¡CL hme c¤'V¡l jdÉ AÙ» 

Sj¡ ¢ca qhz B¢j ®L¾cÐ£u ®L¡u¡VÑ¡l N¡XÑl AÙ»N¡l AÙ» Sj¡ ®cCz ®jSl 

q¡¢hmc¡l …¢m Sj¡ ®euz ¢hL¡m p¡s 8 V¡l ¢cL ¢p¢im fÉ¡¾V n¡VÑ fs 

®XCl£ g¡jÑl f¡n ¢cu ®cu¡m Vf¢Lu f¡¢mu k¡Cz ®N¡f¡mN” nÄöl h¡s£a 

k¡Cz 26/2/09 a¡¢lM l¡a L¡¢Vu ®j¡h¡CmV¡ Ù»£l q¡a ¢cu 27/2/09 a¡¢l-

M Y¡L¡u Qm B¢pz 28/2/09 a¡¢lM ®k¡Nc¡el ®O¡oe¡ ®fu  4ew ®NV 

B¢pu¡ ¢lf¡VÑ L¢l Hhw 3/4/09 a¡¢lM ¢fmM¡e¡u fÐhn L¢lz 23/4/09 

a¡¢lM f¤¢mn ®NËç¡l Llz” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.419 is the eye 

witness to the occurrence. He identified him with his badge No. 

and saw him with arms and to make firing towards Darbar. He 

was thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. The solitary testimony of P.W.419 

thus appears worthy of credit and in view of section 134 of the 

Evidence Act it can solely be based. From confessional 

statement of co-accused Md. Jillur Rahman (C.S. 207) it 

appears that the accused-respondent took up arms and 

ammunitions from Kote along with other rebellions. His 

confessional statement finds corroboration by the testimony of 

P.W. 419 and bears evidentiary value in view of Section 30 of 

Evidence Act.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.419 together with confessional 

statement of co-accused appears credible, reliable, trustworthy 
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and sufficient to prove the charges against the accused-

respondent. It is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object of the rebellions he took up arms by plundering kote and 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 419 and 
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654 together with confessional statement of co-accused Md. 

Jillur Rahman (C.S.A.207).  

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Islam further submits that the testimony of P.W.419 

does not bear any substance against the accused-respondent. He 

did not disclose any culpability of the accused-respondent to 

any offence. He simply claims to see the accused-respondent 

with arms. He refers the badge No. of as many as 12 BDR 

personnel along with the accused-respondent which in view of 

the facts and circumstances of the case appears tutored and thus 

unreliable. So his identification to the accused-respondent 

appears doubtful. His evidence being doubtful can’t be relied 

on. No other corroborative evidence appears to support the 

charges against the accused-respondent. The confession of the 

co-accused does not bear any evidentiary value since the 
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confession of the co-accused finds no corroboration by any 

witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.W.419.  

P.W. 419 deposed- 

“Avwg `ievi n‡ji `w¶b w`K w`‡q †ei nB| †jt Kt mvgQ dvi‡K †`wL 

I Zvi Kv‡Q †h‡Z bv †h‡ZB ¸wj Avm‡Z _v‡K| 5 bs †M‡Ui cv‡k¦© 

53812 Rûiæj Bmjvg 73674 RvwKiæj, 5995 j¨vt gyt wmwÏK, 5529 

byiæj Bmjvg mn A‡bK‡K mk ¿̄ Ae ’̄vq  D‡ËwRZ n‡q `ievi n‡ji 

w`‡K ¸wj Ki‡Z †`wL|” 

P.W. 419 saw him with arms, in unlawful assembly and 

actively participating to the occurrence.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Sepoy Md. Zillur Rahman (C.S. A. 207) 

stated in his confessional statement- 

“96 p¡ml 27 ®n S¤e a¡¢lM BDR H i¢aÑ qCz 2005 p¡ml 16 Cw ®p-

ÃVðl a¡¢lM ¢fmM¡e¡u 44 l¡Cgm hÉ¡V¡¢mue ®k¡Nc¡e L¢lz Bf¡lne 

X¡m i¡a 6/7 j¡p ¢XE¢V Ll¢Rz ®no h¡l Bl¡ V¡L¡ f¡Ju¡l Lb¡ ¢Rm ¢L¿º 

f¡C e¡Cz pwpc ¢ehÑ¡Qe ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 25/02/09 a¡¢lM 

hÉl¡LC ¢Rm¡jz B¢j V¡–¤¤n¡l pcpÉ ¢Rm¡jz Bj¡cl hÉ¡l¡L clh¡l qm ®b-
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L 
1
2  ¢Lx ¢jx c§lz 25/2/09 a¡¢lM 9.30/9.45 O¢VL¡l ¢cL clh¡l qm 

…¢ml në ®fu B¢j pq V¡–¤n¡l pcpÉhª¾c OVe¡ S¡e¡l ®Qø¡ L¢lz ®cMa 

f¡C clh¡l qml ¢cL qa ®c±¢su BDR pcpÉl¡ ¢h¢iæ CE¢eVl ¢cL k¡-

µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR pcpÉ) Hp ýj¢L ¢cu hm hÉ¡l¡L 

®LE b¡Lh e¡, ®L¡a ®bL j¡œ e¡Jz 8/10¢V g¡u¡l Ll c¢re ¢cL Qm 

k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em mÉ¡¾p e¡uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, 

¢pf¡q£ ¢lem Q¡Lj¡, ¢pf¡q£ j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ 

l¡uq¡e ®L¡a ¢Nu AÙ» ®eCz B¢j HL¢V l¡Cgm J 90/100 ¢Vl ja¡ …¢m 

eCz ®L¡al ph a¡m¡ ®M¡m¡ ¢Rmz AÙ» Hm¡jm¡i¡h ¢Rmz” 

The confession of the co-accused finds corroboration by 

the eye witness. The confessional statement of co-accused 

being corroborated by the eye witness it bears evidentiary value 

in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.657 Sepoy Asstt./72799 Md. Gazi 

Masudur Haque.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.469 JCO Md. Solaiman Patwari 

P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 469 JCO Md. Solaiman Patwary deposed that on 25-

26 Feb, 2009 he was in Peekhana. He identified 72799 Sepoy 

Gazi Masudul Hoque from video footage. He identified his 

picture, material exhibit CXXXII and his signature exhibit 

CXXXII-A. 
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In cross-examination, he stated that there is no reference 

of case number in the picture. There is no reference in the 

picture that it was seized. There is no reference of date in 

support of his signature. In the picture there is no arms with the 

accused. The picture has been laminated. He denied the 

suggestion that the picture was not of Masudul Hoque and that 

of the occurrence.  

P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 01.05.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the accused-respondent as exhibit 763 

and his signature 763/1 series.  

In cross-examination on behalf of the accused-

respondent, she stated that accused-respondent was arrested on 

21.04.2009 and took him to CID on 22.04.2010 and placed 

before him on 01.05.2010. He was on remand for 8 days. There 

is no reference when he was brought before Court on 

01.05.2010. He denied the suggestion that he did not follow the 

provisions of 164/364 in recording the statement and that he did 
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not apply his judicial mind in recording the statement and that 

there is no reference where he was kept for reflection. He 

denied the suggestion that the statement of the accused-

respondent was not voluntary.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he did not cite P.W.469 in C.S. he 

arrested the accused-respondent on 24.04.2010 and took him 

remand for 8 days. He denied the suggestion that none deposed 

against the accused-respondent and that he obtained the 

confessional statement under coercion.  

The confessional statement of the accused-respondent 

Sepoy Asstt. Gazi Masudul Haque (C.S. A. 657) runs as under- 

  “Avwg wmcvnx mnKvix c‡` wcjLvbvq Kw¤úDUvi  j¨v‡e  WvUv Gw›U«i 

KvR Kwi| 25-2-09 ZvwiL WvUv Gw›U«i KvR ïi“ Kwi mKvj 7.30 

Uvq| mKvj Abygvb 9.30 Uvi w`‡K ¸wji kã ïb‡Z cvB| †Mvjv¸wj 

†ekx n‡j j¨v‡ei `iRv eÜ K‡i eyU c‡i Ae ’̄vb Ki‡Z _vwK| weKvj 

Abygvb 3/4 Uvi w`‡K jvB‡bi  w`‡K ‡`Š‡o  †h‡Z _vK‡j  cw_g‡a¨ 5/6 

Rb wewWAvi  wcKAvc Mvox wbqv  Avgvi mvg†b  _vgvq Ges WvK †`q| 

‡Rvic~e©K Mvox‡Z DVvq| 4bs †M‡U wb‡q  hvq Ges weKvj 4.10 Uvi  
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w`‡K GKwU †nj‡gU c‡i A ¿̄avix‡`i wb‡ ©̀‡k `vwqZ¡cvjb Kwi| ‡nj‡gU 

cwiavb K‡i wgwWqvi mv‡_ Avgv‡`i `vex `vIqvi wel‡q K_v ewj †hgb- 

Avwg© Awdmvi Øviv wewWAvi wbqš¿b PvBbv, 100% †eZb w`‡Z n‡e 

BZ¨vw`| AZtci ˆmwbK †g‡m hvB Ges ivZfi Ae ’̄vb Kwi| m‡½ 

50/60 Rb ˆmwbK wQj| 26/2/09 ZvwiL 3.30 NwUKvi w`‡K mevB 

cvwj‡q †h‡Z _vK‡j AvwgI 5bs †MU w`‡q  cvwj‡q ivgcyiv Avgvi bvbvi 

evmvq hvB| miKvix †Nvlbv ï‡b 3/3/09 ZvwiL 4bs †MU w`qv wcjLvbvq 

‡cªek Kwi|  †Uwjwfkb P¨v‡j‡bi  wfwWI dz‡UR †`Lv‡j D³ dz‡UR 

‡nj‡gU cov Qwe †`‡L Avgvi Qwe mbv³ Kwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

370 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively. 

P.W.469 identified the accused-respondent with his badge No 

and footage, exhibit-CXXXII. In the footage he is found to 

speak before Media as he admitted by his confessional 

statement. He was throughly cross-examined on behalf of the 

accused-respondent but his evidence could not be assailed, 

tainted or embellished in any manner. The solitary testimony of 

P.W.469 thus can safely be relied on. From the confessional 
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statement of the accused-respondent it appears that he had his 

active participation to the occurrence and expressed their views 

before media and it finds corroboration by exhibit CXXXIII, 

exhibited by P.W. 469. The confession of co-accused thus bears 

evidentiary value.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.469 together with confessional 

statement of co-accused appears credible, reliable, trustworthy 

and sufficient to prove the charges against the accused-

respondent. It is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object of the rebellions he took up arms by plundering kote and 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 
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acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 469, 370 and 654 together with 

confessional statement of accused-respondent.  

Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of P.W.469 

does not bear any relevancy against the accused-respondent. He 

merely identified the accused-respondent from video footage 

shown to him during investigation. His above evidence in 

contravention to the provision of section 353 of the Code of 

Criminal Procedure is inadmissible in law. No other 

corroborative evidence appears to support the charges against 
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the accused-respondent. The confession of the accused-

respondent does not bear any evidentiary value since the 

confession of the accused-respondent itself is exculpatory in 

nature and it finds no corroboration by any witness. By his 

confession he did not admit his guilt to any offence as alleged.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 
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or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 
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`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 



 

 

10878

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 



 

 

10880

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges cited the solitary 

testimony of P.W.469 thus can safely be relied on. From the 

confessional statement of the accused-respondent it appears that 

he had his active participation to the occurrence and expressed 

their views before media and it finds corroboration by exhibit 

CXXXIII, exhibited by P.W. 469. He identified him properly 

with his Battalion No from video footage.   

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Sepoy Asstt. Gazi Masudul 

Haque (C.S. A. 657) stated in his confessional statement- 
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  “ mKvj Abygvb 9.30 Uvi w`‡K ¸wji kã ïb‡Z cvB| †Mvjv¸wj †ekx 

n‡j j¨v‡ei `iRv eÜ K‡i eyU c‡i Ae ’̄vb Ki‡Z _vwK| weKvj Abygvb 

3/4 Uvi w`‡K jvB‡bi  w`‡K ‡`Š‡o  †h‡Z _vK‡j  cw_g‡a¨ 5/6 Rb 

wewWAvi  wcKAvc Mvox wbqv  Avgvi mvg†b  _vgvq Ges WvK †`q| 

‡Rvic~e©K Mvox‡Z DVvq| 4bs †M‡U wb‡q  hvq Ges weKvj 4.10 Uvi  

w`‡K GKwU †nj‡gU c‡i A ¿̄avix‡`i wb‡ ©̀‡k `vwqZ¡cvjb Kwi| ‡nj‡gU 

cwiavb K‡i wgwWqvi mv‡_ Avgv‡`i `vex `vIqvi wel‡q K_v ewj †hgb- 

Avwg© Awdmvi Øviv wewWAvi wbqš¿b PvBbv, 100% †eZb w`‡Z n‡e 

BZ¨vw`| AZtci ˆmwbK †g‡m hvB Ges ivZfi Ae ’̄vb Kwi|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.370 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  



 

 

10882

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.661 Sepoy/76798 Md. Abdul 

Khaleque.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.147 Habilder Md. Abdur Rahman 

 P.W.277 Lance Naik Md. Rafiqul Islam Firoz 

 P.W.324 Kamrunnahar Rumi, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.147 Habilder Md. Abdur Rahman deposed that on 

14.02.2009 he identified the picture of Sepoy 66408 Kawser 

from video footage of the occurrence held on 25-26.02.2009. He 

identified the photo of Sepoy 68398 Sharif, Sepoy 76116 
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Shafiqul, Sepoy 77058 Saiful, Sepoy 65709 Nazrul and the 

accused-respondent Sepoy 76798 Khaleque. He identified their 

pictures as exhibits XLVIII, XLIX, L, LI, LII and their signature 

as XLVIII(A), XLIX(A), L(A), LI(A), LII(A) respectively.  

In cross-examination on behalf of the accused-respondent, 

he stated that he has no negative of the picture. He cannot say 

when the footage was taken. He denied the suggestion that the 

picture was subsequently assembled.  

P.W.277 Md. Rafiqul Islam deposed that on 25.02.2009 

he attended Darbar along with others at 8.00 A.M. During the 

course of Darbar while D.G. was delivering his speech Sepoy 

Moyeen of 13 Battalion entered into Darbar with arms. There 

happened disorder and many of the BDR personnel defying the 

order of D.G. left Darbar. He also left Darbar and came to his 

own unit of 13 Battalion. On his way to Line he came to see 

53027 Lance Naik Md. Harun-Or-Rashid, Lance Niak Md. Ali 

Akbor, both of 13 Battalion, 78553 Sepoy Md. Rassel 

Sawdagor of 14 Battalion, 69038 Sepoy Md. Forhad Hossain of 

37 Battalion, 68398 Sepoy Md. Shariful Islam, 76116 Sepoy 

Md. Safiqul Islam, the accused-respondent 76798 Sepoy Md. 
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Abdul Khalek and 66408 Sepoy Kawser Ahmed all of 8 

Battalion to move around unit area with arms and agitated 

mood. They all were looking for army officers expressing-

‘BDR G Army officer   _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i 

†djv n‡e| ’ 

 In cross-examination on behalf of the accused-

respondent, he stated that he joined in Peekhana in the month of 

August of 2008. He denied the suggestion that on the date of 

occurrence he moved around his unit and that he did not see any 

rebellion to move around. He denied the suggestion that he did 

not know anything of the occurrence and that he did not know 

the accused-respondent and his ID No. and that he did not hear 

anything and that he deposed falsely.   

P.W.324 Kamrunnahar Rumi, Magistrate deposed that 

she recorded the confessional statement of the accused-

respondent on 20.05.2010 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the accused-respondent 

as exhibit 319 and her signature 319/1 series.  
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In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent was arrested 

on 15.04.2010 and placed before her on 20.05.2010. She denied 

the suggestion that she did not follow the provisions of 164/364 

in recording the statement and that the accused-respondent did 

not make any statement as to committing  any offence and that 

she had no experience to record such statement and that she did 

not apply her judicial mind in  recording the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was shown 

arrest on 26.04.2010. P.W.147 did not refer the name of the 

accused-respondent in his 161 statement. P.W.277  did not 

depose in his 161 statement that he went to the Unit of 13 Rifle 

Battalion coming out from Darbar at the instruction of D.G. He 

denied the suggestion that he implicated the accused-respondent 

falsely.  

The confessional statement of the accused-respondent 

Sepoy Md. Abdul Khaleque (C.S. A. 661) runs as under- 
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“¢hNa 24/02/09 a¡¢lM pL¡−m e¡Ù¹¡ ®M−u ¢h, ¢X, A¡l pç¡q Efm−r 

fÐd¡ej¿»£l fÉ¡−lX ®cM¡l SeÉ NË¡E−ä k¡Cz fÉ¡−lX ®n−o 13 ew l¡C−gm 

hÉ¡V¡¢mu¡e ®j−p ¢N−u hs M¡e¡ M¡Cz ®hm¡ 2V¡-30 ¢j¢e−V V¡–~¤ ®nM¡l 

fÐ¢nr−Zl SeÉ k¡Cz iv−Î m¡C−e ®M−u O¤j¡Cz fl¢ce 25/02/09 a¡¢l−M 

e¡Ù¹¡ ®M−u hÉ¡l¡−L ¢Rm¡jz A¡e¤j¡¢eL 9V¡ 30 ¢j¢e−V plL¡l£ e¡Ù¹¡ H−e 

M¡Cz qW¡v N¤¢ml në öe−a f¡Cz ®c¢M ¢h, ¢X, A¡ll¡ ®N¡m¡N¤¢m Ll−Rz 

¢LR¤rZ fl j¤−M¡nd¡l£ L−uLSe H−p AÙ» ¢e−a h−mz A¡¢j ¢ae am¡u 

k¡Cz A¡e¤j¡¢eL 3V¡u e£−Q e¡¢jz e¡j¡S f−s M¡Ju¡l SeÉ ®N−Vl L¡−R 

k¡Cz 4/5 ¢j¢eV fl A¡h¡l ¢eS hÉ¡l¡−L ¢g−l k¡C ®pM¡−eC AhÙÛ¡e L¢lz 

f−ll ¢ce 26/02/09 Cw a¡¢lM e£−Q ®e−j ¢MQ¤s£ M¡Cz  m¡C−e AhÙÛ¡e 

L¢lz påÉ¡l pju öe−a f¡C ül¡øÌj¢¿»  A¡p−Rz A¡¢j ®L¡u¡VÑ¡l N¡−XÑ ®k−u 

ül¡øÌj¢¿»l i¡oe ö¢ez ¢a¢e Q−m ®N−m hÉ¡l¡−L ¢g−l A¡¢pz 27/02/09 

a¡¢l−M gm-Ce Ll¡Cu¡ A¡j¡−L ¢h, ¢X, A¡l q¡pf¡a¡−m ¢e−u k¡u z 

®pM¡−e 9/10 ¢ce AhÙÛ¡e L¢lz ¢fmM¡e¡u fÐ¡u 4/5 j¡p b¡¢Lz C, I, D 

®pe¡ h¡¢qe£l A¢gp¡ll¡ A¡j¡−L ¢S‘¡p¡h¡c Ll−R f−l Aj¡−L A¡j¡l 

¢eS hÉ¡V¡¢mu¡e p¤e¡jN−Ä ®fÐlZ L−lz ¢hNa 12/04/2010 A¡j¡−L 

p¤e¡jNÄ q−a ¢fmM¡e¡u ¢e−u A¡−pz 15/04/2010 a¡¢l−M A¡j¡−L ¢h, 

¢X, A¡l ¢h−â¡q j¡jm¡u A¡VL L−lz HC Aj¡l Sh¡eh¢¾cz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 
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324 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W. 277 is the eye witness to the occurrence. He identified 

the accused-respondent with his badge No. and saw him to 

move around with arms and agitated mood. He also heard the 

accused-respondent to say that no army officer shall remain in 

BDR and all the army officers shall be killed. They were 

throughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. P.W. 147 identified the accused-respondent from 

video footage shown to him during investigation he identified 

the footage as exhibit LII which figures him with helmet and 

arms in a group of rebellions. The confession of the accused-

respondent appears exculpatory but the testimonies of P.Ws. 

bears substance and thus can safely be relied on.  

The learned Deputy Attorney General further submits 

that the evidence of P.Ws.147 and 277 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 
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attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 147, 277, 

324 and 654 together with confessional statement of accused-

respondent.   

Mr. Islam further submits that initially the accused-

respondent was charged for 302/342/149/34 of the Penal Code 
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and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that among the  P.Ws., all the 

P.Ws. excepting P.W. 277 are formal witnesses and the 

testimony of P.W. 277 does not bear any substance against the 

accused-respondent. P.W. 147 simply identified the accused-

respondent from video footage showed him at the time of 

investigation. He admitted in his cross-examination that he 

can’t say when and where the footage were taken and he did not 

find negative of the footage. His above evidence in 

contravention to the provision of section 353 of the Code of 

Criminal Procedure appears in admissible in law. The 

identification of P.W. 277 of the accused-respondent along with 

07(seven) others with their Battalion and badge No. appears 

tutored and thus unreliable. His evidence being tutored can’t be 

relied on. No other corroborative evidence appears to support 

the charges against the accused-respondent. The confession of 

the accused-respondent does not bear any evidentiary value 
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since the confession of the accused-respondent itself is 

exculpatory in nature.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 
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Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.W. 277. 

P.W. 277 deposed-  

‘DG g‡nv`q KZ…©K Av‡`k cÖvß n‡q Avwg  `ievi nj †_‡K  †ei n‡q 

wbR BDwbU 13 ivB‡dj e¨vUvwjq‡b hvB| jvB‡b hvIqvi mgq 53027 j¨vt bvt 

†gvt nvi“byi ikx`, 13 ivB‡dj e¨vUvwjqb bs 54280 j¨vt bvt †gvt Avjx 

AvKei, GKB e¨vUvwjqvb, bs 78553 wmcvnx †gvt iv‡mj mI`vMi 14 ivB‡dj 

e¨v‡Uwjqvb bs- 69038 wmcvnx †gvt  dinv` †nv‡mb 37 ivB‡dj e¨vUvwjqb bs 

68398 wmcvnx †gvt kwidzj Bmjvg 8 ivB‡dj e¨vUvwjqb bs- 76116 wmcvnx 

†gvt mwdKzj Bmjvg, 8 ivB‡j e¨vUvwjqb bs 76798 wmcvnx †gvt Avãyj Lv‡jK, 

8 ivB‡dj e¨vUvwjqvb Ges bs 66408 wmcvnx KvDmvi Avng`, 8 ivB‡dj 

e¨vUvwjqb †K BDwbU GjvKvq A ¿̄mn D‡ËwRZ fv‡e †Nviv‡div Ki‡Z †`wL|  

Zviv mK‡jB Army Officer  †`i  †LvRv‡LvwR KiwQj Ges ejwQj BDR G 

Army Officer _vK‡e bv| hv‡K †hLv‡b cvIqv hv‡e †mLv‡bB †g‡i †djv 

n‡e|’ 

P.W. 277 saw the accused respondent in unlawfully 

assembly and saw him with arms. He identified him properly 

with his Battalion No. P.W. 147 identified him with video 

footage, exhibit- LII. He is found helmet and arms along with 

other rebellions.   
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It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 
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 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.664 Sepoy/76832 Md. Baki Billah.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.145 Habilder Md. Jashim Uddin 

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate and 
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 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the  

accused-respondent.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.145  Habilder Md. Jasim Uddin deposed that on 

27.10.2009 in R.S.U. he was shown video footage of the 

occurrence held on 25-26 February, 2009. From the photo he 

identified the accused-respondent 76832 Sepoy Baki Billah. He 

identified the photo as exhibit XLVII and his signature 

XLVII(A). 

In cross-examination, he stated that 25 Battalion was in 

Panchagarh. He denied the suggestion that the photo of Baki 

Billah was covered and also cannot say where the picture was 

taken. He denied the suggestion that the photo was not of Baki 

Billah and that he deposed falsely and that he did not know Baki 

Billah.  
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P.W.330 Minhaj-um-Munira, Magistrate deposed that 

she recorded the confessional statement of the accused-

respondent on 16.05.2010 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the accused-respondent 

as exhibit 381 and her signature 381/1 series.  

In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent was arrested 

on 27.04.2010 and placed before her on 16.05.2010. He was in 

police custody for 19 days.  She provided him 3 hours for 

reflection. She denied the suggestion that the accused-

respondent did not make any confession as to committing any 

offence and that she did not follow the provisions of 164/364 in 

recording the statement and that she did not certify the 

confession.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 28.04.2010. The accused-respondent hailed from 25 Rifle 

Battalion. The accused-respondent was remand for 15 days and 
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placed before court on 16.05.2010.  He denied the suggestion 

that the confessional statement of the accused-respondent was 

obtained under coercion.  

The confessional statement of the accused-respondent 

Sepoy  Md. Baki Billah (C.S. A.664) runs as under- 

“¢h¢XA¡l pç¡q Efm−r f’Ns ®b−L ¢fmM¡e¡u A¡¢pz 25/02/09 

a¡¢lM pL¡m 8.00V¡u A¡¢j V¡V¤ ®n¡ ®n−o a¡l f¤l¡ae L¡fs Sj¡ ®cCz 

9.00V¡l clh¡l q−m k¡Cz 9.30V¡l ¢c−L clh¡l q−ml p¡j−el ¢c−L ¢LR¤ 

®m¡L ¯q ¯Q öl¦ Ll−m A¡¢j ¢fRe ¢cL ®b−L ®c±−s Q−m k¡Cz 36 

hÉ¡V¡¢mu¡e ®ø¡l H m¤¢L−u b¡¢Lz I¢ce p¡l¡¢ce J p¡l¡l¡a A¡¢j JM¡−eC 

b¡¢Lz  26 a¡¢lM pL¡m 10.00 O¢VL¡lu ¢LR¤ pwMÉ¡L j¤−M¡nd¡l£ ®m¡L 

A¡j¡−L  q¡¢au¡l ¢e−a h−m Hhw q¡¢au¡l e¡ ¢e−m …¢m Ll−h h−mz A¡¢j 

J−cl f¡ d−l L¡æ¡L¡¢V L¢l ¢L¿º¤ a¡l¡ A¡j¡l Ae¤−l¡d ö−e e¡z A¡¢j 

S£h−el i−u 1¢V q¡¢au¡l J 20 l¡Eä …¢m ®eCz Jl¡ A¡j¡−L 3 eðl 

®N−V ¢e−u k¡uz ®pM¡−e c¡¢s−u b¡L−a h−mz ®N−Vl f¡−nl RP l¦−j 

q¡¢au¡l ®l−M A¡¢j Nm¡u …¢m ¢e−u Process H ®l−M c¡¢s−u 

b¡¢Lz20¢j¢eV JMf¡−e c¡¢s−u ¢Rm¡j j¤M ®h−dz Jl¡C N¡jR¡ ®cuz ¢j¢Xu¡ 

A¡j¡l R¢h ®a¡−mz 20 ¢j¢eV fl A¡¢j A¡h¡−l¡ 36 hÉ¡V¡¢mu¡e ®ø¡−l Q−m 

A¡¢pz  q¡¢au¡l J …¢m RP  −l−M A¡¢pz A¡e¤j¡¢eL 2/3V¡l ¢c−L A¡¢j 

36ew  hÉ¡V¡¢mu¡e Hl ®cu¡m Vf−L h¡C−l ®hl q−u k¡Cz¢V¢il pwh¡c ö−e 
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01/03/2009 a¡¢l−M Y¡L¡ A¡h¡qe£ j¡−W q¡¢Sl qCz 3 a¡¢lM ¢fmM¡e¡u 

fÐ−hn L¢lz JM¡e ®b−L A¡j¡−L N’Ns ¢eS CE¢e−V f¡¢W−u ®cu¡ quz  

Na j¡−p A¡j¡−L A¡h¡−l¡ ¢fm M¡e¡u ¢e−u A¡p¡ quz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that all 

P.Ws.1, 145, 330 and 654 all are formal witnesses, the 

informant, the identifying officer, the recording Magistrate and 

the investigation officer respectively. P.W.145 identified the 

accused-respondent from video footage, the exhibit XLVII 

which figures him as rebellion folding his face with cloth which 

finds corroboration by his own confession. He was thoroughly 

cross-examined on behalf of the accused-respondent but his 

evidence could not be assailed, tainted or embellished in any 

manner. From his confession it appears that he took up arms 

and had his active participation to the occurrence. It finds 

corroboration with his figure folding face with cloth, the exhibit 

XLVII. Although he was taken on remand for 15 days but it 

does not appear that his confession was obtained under coercion 

or by way of undue influence. His confession appears 

inculpatory, voluntary and true and thus bears substance.  
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The learned Deputy Attorney General further submits 

that the evidence of P.W.145 together with confessional 

statement of accused-respondent appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 
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submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 145, 330 

and 654 together with his confessional statement.  

Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of P.W.145 

does not bear any substance against the accused-respondent. He 

simply identified the accused-respondent from video footage 

shown to him during investigation. In his cross-examination he 

admitted that he can’t say wherefrom the picture was snapped 

and it has no negative. His above evidence in contravention to 

the provision of section 353 of the Code of Criminal Procedure 

appears inadmissible. No other corroborative evidence appears 

to support the charges against the accused-respondent. P.W. 

654, the investigation officer admitted that the accused-

respondent was taken on remand for 15 days and it is evident 

that his confession was no more but a product of torture. 
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Besides, it appears from his statement that he took up arms 

being threatened and the rebellions folded his mouth at their 

own instance. It finds no corroboration by any other witness. 

The confession of the accused-respondent not being true and 

voluntary and exculpatory in nature it does not bear any 

evidentiary value.   

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 
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‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced evidence 

of P.W. 145. He identified the accused-respondent from video 

footage, the exhibit XLVII which figures him as rebellion 

folding his face with cloth. He identified him properly with his 

Battalion No from video footage.   

P.W. 145 deposed-  

‘MZ 27/10/09 CID Awdmv‡ii Dcw ’̄wZ‡Z RSU Gi WvBwbs iæ‡g 

25/26 Zvwi‡L wcjLvbvq msNwUZ nZ¨vKv‡Ûi wfwWI I w ’̄i wPÎ cÖ̀ wk©Z nq| 

Avwg 76832 wmcvnx evKx wejøvn‡K mbv³ Kwi| GB †mB Qwe e ‘̄  cÖ̀ k©bx-

XLVII’ 

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 
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plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Sepoy  Md. Baki Billah (C.S. 

A.664) stated in his confessional statement- 

“A¡¢j S£h−el i−u 1¢V q¡¢au¡l J 20 l¡Eä …¢m ®eCz Jl¡ A¡j¡−L 3 

eðl ®N−V ¢e−u k¡uz ®pM¡−e c¡¢s−u b¡L−a h−mz ®N−Vl f¡−nl RP l¦−j 

q¡¢au¡l ®l−M A¡¢j Nm¡u …¢m ¢e−u Process H ®l−M c¡¢s−u 

b¡¢Lz20¢j¢eV JMf¡−e c¡¢s−u ¢Rm¡j j¤M ®h−dz Jl¡C N¡jR¡ ®cuz ¢j¢Xu¡ 

A¡j¡l R¢h ®a¡−mz 20 ¢j¢eV fl A¡¢j A¡h¡−l¡ 36 hÉ¡V¡¢mu¡e ®ø¡−l Q−m 

A¡¢pz  q¡¢au¡l J …¢m RP  −l−M A¡¢pz” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.330 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.680 Lance Naik/44153 Md. Abdul 

Aziz. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Sepoy Imran Chowdhury (C.S.A.34) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.70 Naik Ershadul Karim 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.70 Naik Ershadul Karim deposed that he attended 

Darbar on 25.02.2009. Sepoy Moyeen pointed arms on D.G. 

Other officers disarmed him. He also stood up. Later on he 

came out and on his way to unit he came to see on Lance Naik 

Ekramul (47474) to move towards Darbar with S.M.G.  

Thereafter he came back to line of 24 Battalion and remained 

therein. There was miking to take arms and to kill army 

officers. He came out on the varanda and came to see Lance 



 

 

10914

Naik Aziz and Sepoy Asadul to make firing. They were also 

threatening and directing to kill army officers.  

In cross-examination on behalf of the accused-

respondent, he stated that there was grill 3ʹ height in varanda. 

He denied the suggestion that in video footage he was seen with 

arms and that the accused-respondent was with Maj. Shah Alam 

on 25.02.2009.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.70 did not depose when he saw 

the accused-respondent. He denied the suggestion that P.W.70 

had complicity to the offence and that he did not get any 

independent witness against the accused-respondent.  

The confessional statement of co-accused Sepoy Imran 

Chowdhury (C.S. A. 34) runs as under- 

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 
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m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 

jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 

gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 
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`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwm| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 

e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© l¦−g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 
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e‡jb †h, wZwb `ievi nj †_‡K  ®hl¦−a cvi‡Qb bv| wKQz ¶b ci 

m¨vi‡K †dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj 

Kvco evav K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci 

GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m 

Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K 

‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i 

MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 

ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi 

n‡ji wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 

24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj 

†bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi 

‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, 

j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx 

AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci 

BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o 

Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK 

wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, 

†mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj 

e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb 

Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv 

wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi 

wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj 

Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg 

Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o 
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hvb| †Mvdivb gwjøK Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 

13 ivB‡d‡ji mvg‡b iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi 

(mshy³ wbg©vb kvLv) wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi 

jvk Kuv‡a K‡i 13 ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb 

†_‡K jvB‡b Avwm| jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi 

Zv‡ni, nvwej`vi †gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm 

Gg wR nv‡Z wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg 

A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv 

LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, 

wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: 

bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m 

Ae ’̄vb Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI 

mv‡n‡ei ivbvi wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, 

Avgv‡`i wmI mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi 

mwdK mn wmI †j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi 

Kwi, Ab¨vb¨iv jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx 

AvwRg cv‡Uvqvix g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj 

e¨v‡Uwjq‡b †diZ Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL 

w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, 

my‡e`vi †gRi †Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j 

wm I mv‡n‡ei ¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q 

hvB| Zvici Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i 

wb‡q †KvqvU©vi Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 

ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 
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Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W. 70 is the eye witness 

to the occurrence. He identified the accused-respondent and 

saw him with arms and to make firing and also heard him to say 

to kill army officers. He was thoroughly cross-examined on 
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behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.70 thus can safely be relied on. From the 

confessional statement of the co-accused Sepoy Emran 

Chowdhury it appears that the accused-respondent took up arms 

and he had his involvement to the occurrence and it finds 

corroboration by P.W. 70.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.70 together with confessional 

statement of co-accused appears credible, reliable, trustworthy 

and sufficient to prove the charges against the accused-

respondent. It is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object of the rebellions he took up arms by plundering kote and 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 
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accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be  convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence submits 

that prosecution in support the charges against the accused-

respondent placed the testimonies of P.Ws.1, 70 and 654 

together with confessional statement of co-accused Sepoy 

Emran Chowdhury (C.S.A.34).  

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Islam further submits that the testimony of P.W.70 

does not bear any substance against the accused-respondent. He 

refers the name merely as ‘Lance Naik Aziz’ without his badge 

and battalion No. but the accused-respondent is Lance Naik 
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Md. Abdul Aziz. So his identification to the accused-

respondent appears doubtful. He did not disclose when and 

where he saw the accused-respondent. His above evidence 

appears vague and unspecified. Thus his vague and unspecified 

evidence can’t be relied on. No other corroborative evidence 

appears to support the charges against the accused-respondent. 

The confession of the co-accused does not bear any evidentiary 

value since it finds no corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  
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On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 
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BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 
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member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 
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It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  
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Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W.70.  

P.W. 70 deposed- 

“Avwg †ei n‡q eviv›`vq Avwm| j¨vÝ bv‡qK AvwRR I wmcvnx Avmv ỳj‡K 

¸wj Qzi‡Z †`wL| Zvnviv †mbv Awdmvi‡`i nZ¨v Ki‡Z ûgwK I wb‡ ©̀k 

†`q|” 

P.W. 70 saw him with arms, in unlawful assembly and 

actively participating to the occurrence. His participation to the 

occurrence in killing army officers and other atrocities finds 

corroboration by the confessional statement of the co-accused. 

Co-accused Sepoy Imran Chowdhury (C.S. A. 34) stated 

in his confessional statement 
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“ Avwg A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m 

Lvbv LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx 

bvwRi, wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm 

KgvÛvi j¨v: bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL|” 

The confession of the co-accused finds corroboration by 

the eye witness. The confessional statement of co-accused 

being corroborated by the eye witness it bears evidentiary value 

in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 
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Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.705 Sepoy (Driver)/58209 Md. 

Mofizur Rahman.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.128 Lance Naik Md. Zahidul Islam 

 P.W.429 Md. Iqbal Hossain, Public and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.128 Lance Naik Md. Zahidul Islam deposed that on 

25.02.2009 at about 8.40A.M. he went to Darber with Mr. Col. 

Anisuzzaman and thereafter he waited in the Parade ground 

with vehicle. At about 9.25 A.M. he heard of firing and came to 

see some persons running by the side of road beside swimming 

pool. Some people kicked on the vehicle and caused damage to 

the vehicle. He contacted with Col. Anisuzzaman over mobile 

No.01714989550. Col. Anisuzzaman asked him to take shelter 

in a safe place with vehicle. When he moved with the vehicle 

Maj. Khaled availed his vehicle and he dropped Maj. Khaled in 

his residence and thereafter he came back to M.T. garage and 

thereafter took shelter in M.T. garage. Therefrom at about 

11.00A.M he came to see the accused-respondent 58209 Sepoy 
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Mofiz to make blank fire with S.M.G and he asked all to come 

down. Being afraid he took shelter in the toilet on the 2nd floor. 

At about 1.00 A.M. he came out from the toilet and moved 

towards Barak. On the way, he came to hear that none would be 

spared if anybody remains without arms. He came back to 

Barak and at about 5.00 P.M. he came to see 72148 Sepoy 

Jamal to enter into his room with arms but after wards he left 

him. At about 12/1.00 hours on the night he came down and 

found 67143 Sepoy Rafiqul with rifle in his hand. On 

26.02.2009 at about 9.00 A.M. he went to mess and found there 

67026 Sepoy Habibur with pistol. He did not find anything in 

the mess and thus came back to Barak. At about 11.00 A.M. he 

came to see 66800 Sepoy Hedayet to enter into his room with 

pistol.  

In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that he did not refer the number of 

Mofiz and Jamal before I.O. and that he did not depose before 

I.O. that Mofiz was a driver. The vehicle was of BDR. He was 

not driver of that vehicle. On that day Habilder Naimul was the 

drive rof the vehicle. Vehicle was not seized but he showed it to 
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I.O. At about 9.50/9.55 A.M. he went to garage and came out 

from garage at about 11.00 A.M. In M.T. garage he happened to 

meet with many others. Habilder Naimur went to his residence. 

I.O. took his mobile number but he did not seize the mobile. 

After occurrence he did not happen to meet with Maj. Khaleq. 

He happened to meet with Brg. Gen. A. Halim on the date of 

occurrence. He denied the suggestion that Brg. Rebuked him for 

his participation in the rebellion. He denied the suggestion that 

he could not identify accused Mofiz and thus he did not refer his 

number and that he deposed his number as being tutored. He 

denied the suggestion that Mofiz had no implication to the 

occurrence and that Mofij did not carry any arms and the Jamal 

Hossain was not present on the date of occurrence and that on 

the date of occurrence Mafiz was on duty with the children of 

Maj. Mostaque.  

P.W.429 Md. Iqbal Hossain deposed that he was a 

manager of Preme Coaching Centre. The children of BDR 

personnel took coaching in it. Zakir, the son of BDR person 

Kanchan was the owner of the coaching Centre. BDR personnel 

visited the coaching Centre off and on and talked of their 
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demands. Zakir listen to their demands and instructed them 

accordingly. For  realization of the demands of the BDR 

personnel Sepoy Ayub, Tareq, R.P. Jera, Shahabuddin, the 

accused-respondent Mafiz, Lnk. Mojibor, Naik Sharif, Habilder 

Mohiuddin Monir, Badal, Latif, NSub Saidur and F.M. Khairul 

and many others visited Zakir and took instructed from him. On 

17-18 Feb, 2009 at 7/8.00 P.M. the aforesaid BDR personnel 

came to the coaching Centre but failed to get Zakir. They held a 

meeting there for an hour. Habilder Monir composed their 

demands in a computer thereat for handing over it to Prime 

Minister. They also talked with Zakir of 100% allounce, ration, 

border allounce and facilities for going in Mission. He heard of 

their discussion. On 19.02.2009 he went to his village. Zakir had 

been leaving there for about 19/20 years and for the cause of his 

father’s service in BDR he knew many things of BDR. After 4/5 

days of the occurrence Zakir phoned him. He came back Preme 

Coaching Centre on 07.03.2009. On 10.03.2009 police seized 

computer and other materials from Preme Coaching Centre. He 

identified the seizure list exhibit 860 and his signature exhibit 

860(1). The seized computer material exhibit LLXX series.  
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In cross-examination on behalf of the accused-respondent, 

he stated that his statement was not taken on 10.03.2009. Prim 

Coaching Centre used to open from 7.00 A.M. to 6.00. Prim 

Coaching Centre was the owner of seized computer and police 

seized related papers. He deposed before the I.O. on 15.03.2009. 

He denied the suggestion that Mofiz did not visit the Prim 

Coaching Centre. He cannot say when roll was called in 

Peelkhana. He denied the suggestion that he did not see Mofiz in 

the Coaching Centre and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he arrested the accused-respondent on 

01.06.2009 from Peelkhana. He took the accused –respondent 

on remand for 14 days for four times but he did not make any 

confession. He recorded the statement of P.W.429 on 

15.03.2009. In his statement mistakenly New Market Case No.9 

dated 06.04.2009 was written. He did not seize any papers to 

show that the children of the accused-respondent were student 

of Prim Coaching Centre. P.W.429 did not refer the badge No. 

of the accused –respondent in his 161 statement. He denied the 
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suggestion that the accused-respondent is not that Mofiz whom 

P.W.429 referred in his statement and that he implicated the 

accused-respondent wrongly. He recorded the statement of 

P.W.128 on 31.08.2009. He denied the suggestion that the 

accused-respondent is not that Mofiz whom P.W.128 referred 

in his 161 statement.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.128 and 429 are eye 

witnesses to the occurrence. P.W.128 identified the accused-

respondent with his badge No. 58209 and saw him with SMG 

and to make firing and also asked others to come down. 

P.W.429 identified the accused-respondent among them who 

came to the coaching center of Jakir for discussion over the 

demands of BDR personnel. His evidence relates to conspiracy 

to the occurrence. Both the P.Ws. were thoroughly cross-

examined on behalf of the accused-respondent but their 

testimonies could not be assailed or embellished in any way.  
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The learned Deputy Attorney General further submits 

that the evidence of P.Ws.128 and 429 appears credible, 

reliable, trustworthy and sufficient to prove the charges against 

the accused-respondent. It is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object of the rebellions he took up arms by 

plundering kote and actively participated with other rebellions 

to the occurrence in committing murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 
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accused-respondent placed the testimonies of P.Ws.1, 128, 429 

and 654. 

 Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Islam also submits that the testimonies of P.Ws.128 

and 429 do not bear any substance against the accused-

respondent. P.W. 128 simply saw the accused-respondent to 

make blank firing. He did not disclose any culpability of the 

accused-respondent to any offence. His identification to 

accused-respondent is vague and unspecified. He did not 

specify where he saw the accused-respondent. Such vague and 

unspecified evidence can’t be relied on. The testimony of 

P.W.429 relates to alleged conspiracy for which the accused-

respondent was not charged and it finds no corroboration by 

any other witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 
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charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  
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In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 
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participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no unlawful 

assembly was formed finds no substance. No doubt the assembly 

was lawful at its’ initial stage and afterwards turned to unlawful 

assembly.  

In the instant case both the common intention and common 

object are one and the same and both the sections have applications 

or alternatively.  

Strong evidence is available against the accused-respondent 

to his association with the rebellions by his act of holding arms by 

breaking Kote and to kill army officer with the common intention 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and became a member of unlawful 

assembly by formulation of unlawful assembly in Darbar being 

stood up with the sound ‘Rv‡Mv’ and to leave the Darbar together with 

other BDR personnel defying the order of D.G and other 

commandants.  

Prosecution in support of the charges adduced direct evidence 

of P.W. 128. He is the eye witness to the occurrence.  

P.W.128 deposed- 
“Abygvb 11.00 Uvi mgq †`L‡Z cvB 58209 wmcvnx gwdR, SMG nv‡Z AvKv‡k 
fire Ki‡Q| mevB‡K bx‡P bvg‡Z e‡j|” 
P.W. 128 saw him with arms, in unlawful assembly and 

actively participating to the occurrence.  
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The testimony of P.W. 429 in fact, relates to conspiracy to 

which the accused-respondent was not charged and no corroborative 

evidence appears to support his above testimony. It bears no 

relevancy as against the accused-respondent.  

All these are strong evidence against the accused-respondent 

to his participation to the occurrence with the common intention of 

uprooting the army officers from BDR “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L-

®h e¡” and having assembled unlawfully with other rebellions that 

leaded to killings of 74 persons including 57 army officers and other 

atrocities.  

On our above discussion in reference to the attending facts, 

circumstances of the case and evidence on record it appears that trial court 

having failed to weigh and appreciate the evidence on record erroneously 

found him not guilty and thereby acquitted illegally. Prosecution 

succeeded to bring home the charges against him under Sections 

302/34/149 of the Penal Code by reliable, credible and trustworthy 

evidence. The impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of offences 

under Sections 302/149/34 of the Penal Code and he is sentenced to suffer 

imprisonment for life and fine of Tk.20,000/-(twenty thousand), in default, 

to suffer S.I. for 2(two) years.  

 The Govt. Criminal Appeal as against the accused-respondent is, 

therefore, allowed in part.  
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C.S. Accused No.740 Habilder/35210 Sheikh A. 

Rashid.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.143 Chalok Naik Md. Younus Ali 

 P.W.443 Lance naik Md. Shahidul Islam 

 P.W.339 Ferdous Ara, Magistrate and  

  

 

 



 

 

10945

P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.143 Driver Naik Md. Yousuf Ali deposed that on 

25.02.2009 he was in BDR. At about 9.30 he heard of firing. He 

came out his residence. He came to see number of BDR 

personnel to move in Peekhana. Among them he could identify 

47286 Nazrul, 63626 Sepoy Akhter, the accused-respondent 

35210 Rashid, 58630 Meshbah Uddin. Later on, he hid himself 

in his residence. On 26.02.2009, he left Peekhana. 

In cross-examination on behalf of the accused-respondent, 

he stated that he was a messenger. He worked inside and outside 

Peekhana. He could not contact with any officer. Coming out 

from his residence he was in outside for about 5/10 minutes.  He 

denied the suggestion that he himself committed the occurrence 
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and thus ran away. He denied the suggestion that he did not see 

the accused with arms and that he deposed falsely. 

P.W. 443 Lnk. Md. Shahidul Islam deposed that on 

25.02.2009 he was at Sadar Battalion. At 8.30 A.M. he found 

some BDR personnel together in the field of 44 Battalion. 

Among them he could identify 63952 Rezaul with SMG and to 

run with BDR personnel. He heard firing at 9.30 from Darber. 

From mess, he came to see 63952 Rezaul to run with SMG. 

Thereafter, he took shelter on 4th floor of Barak. At 10.00 A.M. 

he came to see many BDR personnel with arms. Among them he 

could identify 63952 Sepoy Rezaul Karim, 53824 Musa Mollah, 

the accused-respondent 35210 Habilder Rashid, 58925 Sepoy 

Mir Abu Hanif, 52781 Habibullah, 53562 Moniruzzaman, 41106 

Sudhangshu Ranjan Acharjee and , 63952 Rezaul. 

In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that he ran away. R.Ps. were without 

arms. He denied the suggestion that he came to cook room at 

9.35 and could not see the accused with arms. He cannot say 

whether accused remained in Darber till 9.30 A.M.  
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P.W.339 Fersous Ara, Magistrate deposed that she 

recorded the confessional statement of the accused-respondent 

on 12.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. She identified the 

confessional statement of the accused-respondent as exhibit 512 

and her signature 512/1 series.  

In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent was in police 

custody. There is no reference of case No. in confessional of the 

accused-respondent. She denied the suggestion that she did not 

appraise column 5 to the accused-respondent and that statement 

was not read over to him and that accused-respondent did not 

make any statement as to committing any offence and that she 

did not follow the provisions of 164/364 in recording statement 

and that she did not certify properly. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 31.07.2009 and was on remand for 10 days. P.W. 143 was a 

driver. He was in his residence since 8.20 and left Peekhana at 
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11 A.M. on 26.02.2009. The accused-respondent hailed from 

Sadar Battalion. He denied the suggestion that he implicated the 

accused-respondent falsely.  

The confessional statement of the accused-respondent 

Habilder Md. A. Rashid Sheikh (C.S. A. 740) runs as under- 

“Avwg wewWAvi wcjLvbvq nvwej`vi †KvqvU©vi gvóvi wnmv‡e `vwqZ¡ Kiv 

Kv‡j MZ 25/2/09 ZvwiL mKvj 7.45 NwUKvq Awd‡m Avwm Abygvb 

9.20 Uvi `ievi n‡ji w`K n‡Z ¸wji kã ïb‡Z cvB| ¸wji kã ï‡b 

Awdm †_‡K †b‡g †g‡mi cvk w`‡q †WBix dv‡g©i w`‡K hvIqvi mgq 

K‡qKRb‡K ivB‡dj mn †`L‡Z cvB| Avwg f‡q †Wqvix dv‡g© wM‡q 

cvwj‡q _vwK| †mLvb †_‡K gy‡Lvmavix wewWAvi †Rvqvb‡K A ¿̄ mn 

†Nviv‡div Ki‡Z †`wL|  26/2/09 Zvs ch©šÍ †mLv‡bB wQjvg| 26/2/09 

ZvwiL 11 Uvq †ei n‡q cÖmve Ki‡Z wM‡q †Wqvix dv‡g©i †`qv‡ji Kv‡Q 

ivB‡dj evU bs  G¨vWwgb 80, 8wU PvR©vi mn 80 ivDÛ ¸wj c‡o _vK‡Z 

†`wL| ivB‡dj I ¸wj wewWAvi Gi m¤ú` Ges Dnv h_v ’̄v‡b ivLv Avgvi 

`vwqZ¡ we‡ePbvq Dnv Avwg wb‡q m`i e¨vUvwjqv‡bi A ¿̄vMv‡i ivB‡dj Rgv 

w`‡q Mywj g¨vMvwR‡b †i‡K cybivq †Wqvix dv‡g© hvB| Abygvb 2.30 Uvi 

w`‡K †mLvb †_‡K Iqvj UcwK‡q nvRvixevM Avgvi fvov evmvq cwiev‡ii 
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Kv‡Q P‡j hvB| Gici miKv‡ii wb‡ ©̀‡k 1/3/09 Zvwi‡L wewWAvi G 

†hvM`vb Kwi| 31/7/09 Zvwi‡L Avgv‡K †MÖdZvi Kiv nq|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

339 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.Ws.143 and 443 are the eye witnesses to the occurrence. 

They both identified the accused-respondent with his badge No. 

and he saw him with arms. They were thoroughly cross-

examined on behalf of the accused-respondent but their 

evidence could not be assailed, tainted or embellished in any 

manner. The testimonies of P.Ws.143 and 443 thus being 

corroborative appears reliable, credible and trustworthy and it 

can safely be relied on. From the confessional statement of the 

accused-respondent it appears that he made his statement 

evasively but admitted of his taking up arms and his 

participation to the occurrence in committing murder of army 

officers in Peekhana and it finds corroboration by the evidence 

of P.Ws 143 and 443.  
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The learned Deputy Attorney General further submits 

that the evidence of P.Ws.143 and 443 together with 

confessional statement of co-accused appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 

accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 
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submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 143, 443, 

339 and 654 together with confessional statement of accused-

respondent.   

Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of 

P.Ws.143 and 443 do not bear any substance against the 

accused-respondent. Moreover, he identified the accused-

respondent among many others who were with arms. His above 

testimony appears doubtful as to identify the accused-

respondent with arms and thus can’t be relied on. The evidence 

of P.W. 443 also appears vague unlike P.W. 143. He also 

claims to see the accused-respondent among many others who 

were with arms. No other corroborative evidence appears to 

support the charges against the accused-respondent. The 

confession of the accused-respondent does not bear any 
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evidentiary value since the confession of the accused-

respondent itself is exculpatory in nature and it finds no 

corroboration by any witness. More so, P.W. 654 admitted that 

the accused-respondent was taken on remand for 10 days and it 

is obvious that the confession of the accused-respondent is no 

more but a product of torture and it bears no evidentiary value.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 
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occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 
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(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 
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every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 
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atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 
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‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.Ws. 143 and 443. 

P.W. 143 deposed-  

‘A‡bK mk ¿̄ BDR ‡K wcjLvbvq Nyi‡Z †`wL Zv‡`i g‡a¨ 47286 

bRi“j, 63626 wmcvnx Av³vi, 35210 iwk`, 58630 †gRevn DwÏb‡K 

†`wL|’ 

P.W. 443 deposed-  

‘10.00 NwUKvq wcjLvbv Fire nq| mKj ‰mwb‡Ki nv‡Z A ¿̄ †`L‡Z 

cvB| 11.00 NwUKvq 63952 wmcvnx †iRvDj Kwig 53824 gyQv gyj−v, 35210 

nvwej`vi l¢nc, 58925 wmcvnx gxi Avey nvwbd 52781 nvweeyjøvn 53562 

gwbi“j, 41106 myavsï iÄb AvP©vh 63952 †iRvDj †K mn A‡bK‡K †`wL 

mk ¿̄ Ae ’̄vq ¸wj Ki‡Z|’ 

Both the P.Ws. saw the accused respondent in unlawfully 

assembly and saw him with arms. They both identified him 

properly with his Battalion No.   

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 
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their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Habilder Md. A. Rashid Sheikh 

(C.S. A. 740) stated in his confessional statement- 

“26/2/09 ZvwiL 11 Uvq †ei n‡q cÖmve Ki‡Z wM‡q †Wqvix dv‡g©i 

†`qv‡ji Kv‡Q ivB‡dj evU bs  G¨vWwgb 80, 8wU PvR©vi mn 80 ivDÛ 

¸wj c‡o _vK‡Z †`wL| ivB‡dj I ¸wj wewWAvi Gi m¤ú` Ges Dnv 

h_v ’̄v‡b ivLv Avgvi `vwqZ¡ we‡ePbvq Dnv Avwg wb‡q m`i e¨vUvwjqv‡bi 

A ¿̄vMv‡i ivB‡dj Rgv w`‡q Mywj g¨vMvwR‡b †i‡K cybivq †Wqvix dv‡g© 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.339 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  
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All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  
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 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.799 Pachok/3991 Md. Al-Amin 

Mollah. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.510 Naib Suvader JCO Md. Abul Kashem 

 P.W.381 Roksana Begum Happy, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

 P.W.510 Naib Subader JCO Md. Abul Kashem deposed 

that on 04.10.2009 he identified 3991 Al-Amin with arms by 

the picture showing by A.S.P. Ranakul. He identified the photo 

as exhibit CLXXII.  

 In cross-examination on behalf of the accused-respondent 

stated that there is no negative of photo. There is no reference 

of case No. the photo does not bear the signature of I.O. and the 

date in support of his signature. He denied the suggestion that it 

was not the photo of Al-Amin.  

 P.W.381 Roksana Begum Happy, Magistrate deposed 

that she recorded the confessional statement of the accused-

respondent on 07.04.2010 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the accused as exhibit 

826 and his signature 826/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the case No. have been written in 

different hand. The accused-respondent was on remand. She 
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denied the suggestion that she did not appraise the column 5 

and that the accused respondent did not make any statement as 

to committing any offence and that he did not follow the 

provisions of 164/364 in recording statement and that the 

statement was not voluntary.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.510 Habilder Kashem did not 

depose before him that he identified the accused-respondent 

with arms. He showed the photo. There is no reference who 

recorded his statement. The accused-respondent was in police 

custody for 11 days.  

The confessional statement of the accused-respondent 

(C.S. A. 799) runs as under- 

“19.02.2009 Bs Zvs cv‡Ki Rb¨ gqgbwmsn 45 ivB‡dj e¨vUvwjqvb  

ivB‡dj wcjLvbvq Avwm| 13 e¨vUvwjqvb  ivB‡dj-G _vwK| 23.02.09 

Bs Zvs mviv ivZ g¨vm -G  †d¬vÂ d«vB ˆZix Kwi| 24.02.09 Bs Zvs  

mvivw`b  wekªvg †bB |  25.02.09 Bs Zvs mKvj 8 Uvq P‡j hvIqvi Rb¨ 

†iWx n‡Z ejv nq|  wmwfj Kvco  jvwM‡q  †iwW nB|   9.15/9.30 Uvi 

wKQy ¸wji  AvIqvR ï‡b †ei n‡q †`wL †jvKRb QyUvQywU  Ki‡Q| GKwU 
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wcK-Av‡c 3/4  Rb wewWAvi gvBK w`‡q  ej‡Q evB‡i  G‡m A ¿̄ †bqvi 

Rb¨ | GB K_v ïbvi ci ci Avwg  13 e¨vUvwjqvb  Gi †g‡m Xz‡K  KvR 

Ki‡Z _vwK | wKQy¶b ci 2/3 Rb gy‡Lvkavix  wewWAvi GKwU  A ¿̄ Ges 

wewW Avi  Gi BDwbdg© wb‡q G‡m  Avgv‡K  wb‡Z e‡j| Avwg wb‡Z  

A¯̂xKvi Ki‡j  Avgv‡K ¸wj  Kivi ûgKx  †`q|  A ¿̄ wb‡q  †MB‡U 

ùvwo‡q _vK‡Z  e‡j| AvbygvwbK  ỳcyi 12 Uvq  Avwg wewWAvi Gi †W«m 

c‡i wZb bs wewWAvi †MB‡U  ùvwo‡q _vwK|  †mLv‡b  Avwg  cuvPK kvnxb 

†K †`L‡Z cvB|  wmcvnx Gbvgyj 45 e¨vUvwjqvb †K I †`L‡Z cvB|  

kvnxb Avgv‡K cvjv‡bvi cª̄ Zve †`q|  26.02.09 kvnxb Ges Avwg  

3bs  †MB‡Ui evg w`‡Ki  iv¯Zv  w`‡q ỳcyi 1 Uvq cvwj‡q  hvB|  wewìs 

-Gi wfZ‡i 2/3 Rb ‡jvK  GKRb †K BU, †nj‡gU w`‡q gvi‡Q| GKwU 

wewìs †_‡K HLv‡b  Av‡iv 2/1 Rb Av‡m Ges Mvwo‡Z DwV‡q †`q| 

Avgiv ¸wji kã ïb‡Z  cvB|  Avgiv 13 bs e¨vUvwjqvb Gi gv‡V hvB | 

Zvey‡Z  A ¿̄ Ges †cvkvK GKwU wU‡bi  N‡i †i‡L †`qvj UcwK‡q  ỳB 

Rb ỳB w`‡K  P‡j hvB|  weKvj  3/4   Uvq cvjvB|Avwg †gvnv¤§`cyi 

beŸB nvDwRs Lvjvi evmvq hvB| 28.02.10 miKvix †Nvlbv ï‡b wbR 

e¨vUvwjqv‡b †hvM ‡`B|  †`ogvm  ew›` _vwK †mLv‡b| wcjLvbvq  

wRÁvmvev` Gi Rb¨ †bq| †`o gvm / wcjLvbvq e›`x iv‡L| c‡i 

gqgbwmsn cvwV‡q †`q| HLv‡b Avwg ¯̂vfvweK fv‡e Kg©iZ _vwK| 

25.03.10 gqgbwmsn †_‡K G‡b wcjLvbvq cywj‡ki wbKU †`q|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

381 and 654 all are formal witnesses, the informant, the 

confession recording Magistrate and the investigation officer 

respectively but P.W.510 is the eye witness to the occurrence. 

He identified the accused-respondent with his badge No. He 

identified the photo that figures him with Rifle and folded 

‘MvgQv’ on his head as an active rebellion. It finds corroboration 

by him own confessional statement. He was thoroughly cross-

examined on behalf of the accused-respondent but his evidence 

could not be assailed, tainted or embellished in any manner. 

The solitary testimony of P.W.510 thus can safely be relied on. 

From the confessional statement of the accused-respondent it 

appears that he took away arms by plundering Kote and he had 

his active participation to the occurrence in committing murder 

of army officers in Peekhana.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.510 together with confessional 

statement of accused-respondent appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 
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accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that prosecution in support the charges against the 

accused-respondent placed the testimonies of P.Ws.1, 510, 381 

and 654 together with confessional statement of accused-

respondent.   
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Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that the testimony of P.W.510 

does not bear any substance against the accused-respondent. He 

identified the accused-respondent from video footage shown to 

him during investigation. In cross-examination he admitted that 

there is no reference of case No. and signature of I.O. in on the 

photo, the exhibit CLXXII. Thus it is not certain whether the 

photo relates to the occurrence. Moreover, his above evidence 

being taken in contravention to the provision of section 353 of 

the Code of Criminal Procedure is inadmissible in law. No 

other corroborative evidence appears to support the charges 

against the accused-respondent. The confession of the accused-

respondent does not bear any evidentiary value since the 

confession of the accused-respondent itself is exculpatory in 

nature and it finds no corroboration by any witness.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 
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goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 
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 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 
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members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 
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perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

P.W. 510 identified the accused-respondent with his 

badge No from video footage exhibit CLXXII. He identified the 
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photo that figures him with Rifle and folded ‘MvgQv’ on his head 

as an active rebellion. 

P.W. 510 deposed-  

‘4-10-09 Zvwi‡L G Gm wc iIbKz‡ji †`Lv‡bvg‡Z 3991 Avjvgxb‡K 

mk ¿̄ Ae ’̄vq mbv³ Kwi| GB †mB Qwe e ‘̄ cÖ̀ t CLXXII.’ 

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participating to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent (C.S. A. 799) stated in his 

confessional statement- 

“ wKQy¶b ci 2/3 Rb gy‡Lvkavix  wewWAvi GKwU  A ¿̄ Ges wewW Avi  

Gi BDwbdg© wb‡q G‡m  Avgv‡K  wb‡Z e‡j| Avwg wb‡Z  A¯̂xKvi Ki‡j  

Avgv‡K ¸wj  Kivi ûgKx  †`q|  A ¿̄ wb‡q  †MB‡U ùvwo‡q _vK‡Z  e‡j| 

AvbygvwbK  ỳcyi 12 Uvq  Avwg wewWAvi Gi †W«m c‡i wZb bs wewWAvi 
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†MB‡U  ùvwo‡q _vwK|  †mLv‡b  Avwg  cuvPK kvnxb †K †`L‡Z cvB|  

wmcvnx Gbvgyj 45 e¨vUvwjqvb †K I †`L‡Z cvB|  kvnxb Avgv‡K 

cvjv‡bvi cª̄ Zve †`q|  26.02.09 kvnxb Ges Avwg  3bs  †MB‡Ui evg 

w`‡Ki  iv¯Zv  w`‡q ỳcyi 1 Uvq cvwj‡q  hvB|  wewìs -Gi wfZ‡i 2/3 

Rb ‡jvK  GKRb †K BU, †nj‡gU w`‡q gvi‡Q| GKwU wewìs †_‡K 

HLv‡b  Av‡iv 2/1 Rb Av‡m Ges Mvwo‡Z DwV‡q †`q| Avgiv ¸wji kã 

ïb‡Z  cvB|  Avgiv 13 bs e¨vUvwjqvb Gi gv‡V hvB | Zvey‡Z  A ¿̄ Ges 

†cvkvK GKwU wU‡bi  N‡i †i‡L †`qvj UcwK‡q  ỳB Rb ỳB w`‡K  P‡j 

hvB|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.381 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  
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On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.613 Sepoy/58451 Md. Mostafa 

Kamal.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Subader Major/3167 Zobair Hossain (C.S.A.298). 

P.W.1 Novojoty Khisha, informant, 

 P.W.92 Sepoy Md. Golam Mostafa and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.92 Sepoy Md. Golam Mostafa stated that he was in 

Darber on 25.02.2009. Sepoy Moyeen entered into Darber and 

pointed arms to DG. Most of the BDR personnel left Darber. 

He also came out to barak. After a while he came to see BDR 

personnel-Nayek Kautok Kumar (48631), the accused-

respondent Sepoy Mostafa Kamal (58451), Sepoy Belayet 

(76723), Sepoy Asaduzzaman (78623), Sepoy Shahin (66665), 

Sepoy Almas Uddin (67131), Sepoy Julfiqur (76851) with arms 
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and agitated mood. He hid himself under the cot. At evening on 

26.02.2009 he left Peekhana for his house. He deposed before 

the I.O. on 24.08.2009. 

In cross-examination on behalf of accused-respondent, he 

stated that Almas was a soldier in another company and he 

himself hailed from ‘E’ Company. He denied the suggestion 

that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.92 did not depose that he saw 

armed BDR personnel. He said that seen the occurrence he hid 

himself under the cot. He denied the suggestion that he did not 

investigate the case properly.  

The confessional statement of co-accused Subader Major 

Zobair Hossain (C.S. A. 298) runs as under- 

“Avwg 1976 mv‡j wewWAvi G †hvM`vb Kwi| 6/8/06 ZvwiL 

ivRkvnx n‡Z wewWAvi wcjLvbvq 13 e¨vUvwjqv‡b my‡e`vi †gRi wnmv‡e 

†hvM`vb Kwi| wewWAvi mßvn Dcj‡¶ 23/2/09 ZvwiL mÜvi ci †m›Uªvj 

my‡e`vi †gRi byyiæj Bmjv‡gi WvKv wgwUs G mKj my‡e`vi †gRi mn 

wmwbqi †RwmI I Avi we †RwmI I †K› ª̀xq Gb.Gm.G †gvU 7/8 Rb 
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Dcw ’̄Z wQjvg| Zv‡`i bvg n‡jv my.‡g. AvbQvi, my. †g. mnx` my. †g 

†Mvdivb  gwjøK, wmwbqi my‡e`vi Rvnv½xi, bv‡qK my‡e`vi Avãyj Kv‡`i, 

my‡e`vi eveyj †nv‡mb| H wgwUs G byiæj Bmjvg Avgv‡`i Dci cÖ̀ Ë  

`vwqZ¡ h_vh_fv‡e cvj‡bi wb‡ ©̀k †`b Ges wgwUs Gi †kl ch©v‡q e‡jb 

‰mwbK‡`i `vex `vIqv wb‡q M¨vÄvg n‡Z cv‡i Ggb GKUv Avfvm cvIqv 

hv‡”Q| Ges Avgv‡`i wbR wbR e¨vUvwjqv‡b wM‡q wWwmwcøb †hb fv½v bv 

nq Zvi Rb¨ cÖ‡qvRbxq wb‡ ©̀k cÖ̀ v‡bi Rb¨ e‡jb byiæj Bmjvg m¨v‡ii 

D³iæc wb‡ ©̀k †c‡q Avwg 13 e¨vUvwjqv‡b wd‡i ˆbk †ivj K‡j cÖ‡Z¨K 

m`‡m¨i Dci b¨v Í̄ `vwqZ¡ h_vh_ fv‡e cvjb Ki‡Z Ges †Kvbiæc M¨vÄvg 

†hb m„wó bv nq Zvi Rb¨ mZK© _vKvi Rb¨ ewj| Gici 10 Uvi evmvq 

wdwi| ciw`b A_©vr 24/2/09 ZvwiL mKvj cÖavb gwš¿i Dcw ’̄wZ‡Z 

c¨v‡i‡W `k©K wnmv‡e Ask †bB| 24/2/09 ZvwiL Avgvi `vwqZ¡ 

¯̂vfvweKfv‡e cvjb Kwi Ges mÜ¨vi ci †ivj K‡j †Kvb †Mvj‡hvM bv 

NUvevi Rb¨ mevB‡K cybivq mZK© Kwi Ges iv‡Z evmvq wd‡i hvB| 

ciw`b A_©vr 25/2/09 ZvwiL mKvj 9.00 Uvq `iev‡i Ask MÖnb Kwi| 

†KviAvb †Z‡jvqvZ †k‡l wWwR g‡nv`q e³…Zv w`w”Q‡jb| hLb Acv‡ikb 

Wvj fv‡Zi cÖm‡½ K_v ejwQ‡jb ZLb `ievi n‡ji `w¶b w`‡Ki `iRv 

w`‡q A ¿̄ nv‡Z wmcvnx gvCb‡K cÖ‡ek Ki‡Z ‡`wL| Gici gvCb wWwR 

g‡nv`‡qi w`‡K GLb A ¿̄ ZvK K‡i a‡i ZLb `ievi n‡j dvKv mKj 

ˆmwbK ˆn  ˆP K‡i wewfbœ `iRv w`‡q I M−vm †f‡½ cvwj‡q †h‡Z _v‡K| 
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AvwgI f‡q ga¨ †MU w`‡q  cvwj‡q eviv›`vq Avwm ZLb †gRi Kvgiæj 

Bmjvg m¨v‡ii mv‡_ †`Lv nq| wZwb Avgv‡K hvi hvi e¨vUvwjqv‡b wM‡q 

dwjb Ki‡Z e‡jb| Ggb mgq wewfbœ w`‡K dvKv ¸wji kã ïb‡Z cvB| 

†gRi Kvgiæj m¨vi H Ae ’̄v †`‡L e¨vUvwjqv‡b bv wd‡i Ab¨ w`‡K hvb| 

Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A ¿̄ 

wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A ¿̄ 

wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  

bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq 

†Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb 

Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB| †mLv‡b 25/2/09 Zvs n‡Z 

26/2/09 ZvwiL mKvj 8.00 Uv ch©šÍ Ae ’̄vb Kwi| 8.00 Uvi ci wbR 

Awd‡m  †diZ Avwm| 25/2/09 ZvwiL wewfbœ mg‡q A ¿̄ nv‡Z wmcvnx 

AvjZvd, wmcvnx bvwRi, nvwej`vi Avjg, nvwej`vi mvB`, nvwej`vi 

Zv‡ni bv‡qK my‡e`vi Avãyj gwZb, bv: my: †njvj wmcvnx gvCb †K 

†`L‡Z cvB| 25/2/09 Zvs mÜvq gmwR‡` _vKv Ae ’̄vq DËi w`K n‡Z 

jvk †evSvB 3 Uwb UªvK I A¨v¤̂y‡jÝ GgbwU M¨v‡i‡Ri w`‡K Avm‡Z 

†`wL| 26/2/09 Zvs 8.00 Awd‡m wd‡i Ae ’̄vb Kwi| †ejv 1.00 Uvi 

w`‡K gvB‡Ki AvIqvR ïb‡Z cvB cÖavbgš¿x A ¿̄ Rgv w`‡Z e‡j‡Qb| 

H msev` ï‡b 4 bs †M‡U G‡m ¯̂ivóªgš¿x, Avmv ỳ¾vgvb byi, Gg 

wc mn K‡qK Rb‡K †`L‡Z cvB| H Lvb †_‡K A ¿̄ Rgv w`‡Z Avmv mKj 
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my‡e`vi †gRi, †RwmI mn wW.G.wW †ZŠwn‡`i Mvox‡Z 36 †KvqvU©vi Mv‡W© 

A ¿̄ Rgv †`B| ciw`b wWGwW ‡ZŠwn‡`i wb‡ ©̀k g‡Z Avwg mn mKj 

BDwb‡Ui †jvK nvmcvZv‡j nvwRi nB| †mLv‡b †ZŠwn` mv‡ne Avgv‡`i 

nvmcvZv‡jB Ae ’̄vb Ki‡Z e‡j| Gici ¯̂ivóªgš¿x Avgv‡`i D‡Ï‡k¨ 

e³Zv †`q| Avwg we,wWAvi Gi †fZ‡iB wQjvg| 24/3/09 ZvwiL 

Avgv‡K †MÖdZvi Kiv nq|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.92 is the eye witness 

to the occurrence. He identified the accused-respondent with his 

badge No. and saw him with arms and agitated mood. He was 

throughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. The solitary testimony of P.W.92 thus can safely 

be relied on. From the confessional statement of the co-accused 

Subader Major Zobair Hossain (C.S.298) it appears that the 

accused-respondent took up arms by plundering kote and he 

had his involvement to the occurrence in committing murder in 

Peelkhana and finds corroboration by the testimony of P.W. 92.  
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The learned Deputy Attorney General further submits 

that the evidence of P.W. 92 together with confessional 

statement of co-accused appears credible, reliable, trustworthy 

and sufficient to prove the charges against the accused-

respondent. It is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object of the rebellions he took up arms by plundering kote and 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. A.M. Md. Azizul Haque, the learned Advocate 

appearing on behalf of the accused-respondent submits that 
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prosecution in support the charges against the accused-

respondent placed the testimonies of P.Ws.1, 92 and 654 

together with confessional statement of co-accused Subedar 

Major Jobear Hossain (C.S.A.298).  

Mr. Haque further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond his 

knowledge causing the trial vitiated.  

Mr. Haque further submits that the testimony of P.W.92 

does not bear any substance against the accused-respondent. He 

simply claims to identify the accused-respondent but did not 

disclose any culpability of the accused-respondent to any 

offence as alleged. He did not specify when and where he saw 

the accused-respondent. His evidence being vague and 

unspecified can’t be relied on. No other corroborative evidence 

appears to support the charges against the accused-respondent. 

The confession of the co-accused Subedar Maj. Zobair Hossain 

(C.S. 298) does not bear any evidentiary value since the 
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confession of the co-accused itself is exculpatory in nature and 

it finds no corroboration by any witness.  

Mr. Haque, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

co-accused.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 
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has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 

Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds support from the evidence of 
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P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 

and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   
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 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  

 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 
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condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  

Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  
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Prosecution in support of the charges adduced direct 

evidence of P.W.92.  

P.W.92 deposed- 

“Avwg I ˆmwbK jvB‡b P‡j Avwm| wKQy¶Y ci jvB‡bi mvg‡b iv¯—vq 

Dci mk ¿̄ wewWAvi‡`i †`wL Zv‡`i g‡a¨ 48631 bv‡qK †KŠZzK Kzgvi, 

58451 wmcvnx †gv¯—dv Kvgvj, 76723 wmcvnx †ejv‡qZ 78623 

wmcvnx AvQv ỳ¾vgvb, 66665 wmcvnx kvnxb, 67131 wmcvnx Avjgvm 

DwÏb 76851 wmcvnx RyjwdKvi Avjx‡K  mk ¿̄ D‡ËwRZ †`wL|” 

P.W. 92 saw him with arms, in unlawful assembly and 

actively participating to the occurrence.  

His participation to the occurrence in killing army 

officers and other atrocities finds corroboration by the 

confessional statement of the co-accused. 

Co-accused Subader Major Zobair Hossain (C.S. A. 298) 

stated in his confessional statement- 

“Avwg e¨vUvwjqv‡b wd‡i wM‡q †`wL wmcvnx †gv Í̄dv I wmcvnx Gbvgyj A¯¿ 

wb‡q †KvZ †_‡K wdi‡Q| H mgq Avwg A‡bK ˆmwbK‡K †KvZ n‡Z A ¿̄ 

wb‡q †ei n‡Z †`wL| H w`‡b †Kv‡Zi `vwqZ¡  wQj 36 e¨vUvwjqv‡bi  

bv‡qK my‡e`vi mvB`| AvwgI gy‡Lvm civ ‰mwbK‡`i †`Lv‡bv f‡q Hmgq 
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†Kv‡Z wM‡q GKwU Gm,Gg,wR I Lvwj g¨vMvwRb wb‡q 13 e¨vUvwjqvb 

Awd‡mi cv‡ki gmwR‡` Ae ’̄vb ‡bB|” 

 

The confession of the co-accused inculpatory and it finds 

corroboration by the eye witness. The confessional statement of 

co-accused being corroborated by the eye witness it bears 

evidentiary value in view of section 30 of the Evidence Act.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 
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Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part.  

C.S. Accused No.616 Sepoy /66838 Md. Mahbubul 

Alam.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.207 Habilder Md. Sayed Masud Rana 

 P.W.336 Munshi Abdul Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer and 

also took consideration of the confessional statement of the 

accused-respondent.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.207 Md. Sayeed Masud Rana deposed that on 

25.02.2009 while he was sorting out cookeries he heard firing at 

about 9.20/9.25 A.M. and having afraid at first he hid himself 

and thereafter went to his residence. On the way to his residence, 

he came to see 55705 Rafiz Uddin, 20682 Habilder Alom, 55705 

Rafiz Uddin, 38557 Habilder Farhad, 40551 Habilder Kashem, 

46508 Naik Golam Mostofa, 47050 Naik Azizur, 63421 Sepoy 

Hekmat, 63830 Sepoy Sarwar, the accused-respondent 66838 

Sepoy Mahbul, 68116 Sepoy Toyeb, all of 13 Battalion and 

64141 Sepoy Enamul of 46 Battalion with arms and to make 

firing with agitated mood.  
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In cross-examination on behalf of the accused-respondent, 

he stated that cookeries were collected from outside. No goods 

were collected from Jikatala. He had no other duty excepting 

cookeries. On 25.02.2009 he was on duty at gate of Darbar.  He 

denied the suggestion that he did not see the accused-respondent 

with arms and that he had his implication with the occurrence 

and that he deposed falsely.   

P.W.336 Munshi Abdul Mazid, Magistrate deposed that 

he recorded the confessional statement of the accused-

respondent on 25.11.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the accused-respondent 

as exhibit 490 and his signature 490/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 10.11.2009 and remained in police custody for 12 days. He 

recorded the statement of the accused –respondent on 

25.11.2009. He denied the suggestion that he did not appraise 

the consequence of confession to the accused-respondent and 
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that the accused-respondent did not make any statement to 

commit any offence and that he did not certify it properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent on 

10.11.2009. He denied the suggestion that the accused-

respondent arrested on 09.01.2010. P.W.207 did not specify 

when he saw the accused-respondent. He denied the suggestion 

that he created P.W.207 falsely.  

The confessional statement of the accused-respondent 

Sepoy Md. Mahbubul Alam (C.S. A. 616) runs as under- 

“Avwg 19/1/02 Zvs wewWAvi G XzwK| Avwg wcjLvbvq 13 e¨vUvwjq‡bi 

ˆmwbK| Avgvi `vwqZ¡ wQj 13 e¨vUvwjq‡bi g¨vMvwR‡bi MvW© wWDwU& 

25/2/09 Zvs †ejv 11 Uv n‡Z Avgvi wWDwU Kivi K_v wQj| MvW© iæ‡g 

Ae ’̄vb Kv‡j †ejv Abygvb 9.30/10.00 Uvq gy‡Lvk civ BDR ‡Wªm civ 

40/50 Rb †jvK A ¿̄ nv‡Z G‡m bovPov  Ki‡j Avgv‡`i ¸wj Ki‡e e‡j 

ûgwK †`q| Avgiv iæ‡g ZLb 5/6 Rb wQjvg Ges Avgv‡`i bv‡g Bmy¨K…Z 

A ¿̄mg~n i¨v‡K Zvjve× wQj hvi Pvwe wQj nvwej`vi gwbi mv‡n‡ei Kv‡Q| 

Avgv‡`i wRw¤§ K‡i Zviv g¨vMvwRb ‡f‡½ †Mvjveviæ` wb‡q hvq|  N›Uv 

Lv‡bK ci Zviv Avgv‡`i [nv cwbi, bv‡qK byiæ, wmcvnx †gv Í̄dv, Avwg©] 
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†Q‡o †`q| Avgiv ‰mwbK jvB‡b P‡j hvq| ZLb †ejv 11.00 Uv n‡e| 

iv‡Z ˆmwbK jvB‡b _vwK| ciw`b mKvj 9.00/10.00 Uvi w`‡K Iqvj 

Uc‡K cvwj‡q hvB| c‡i miKvix †Nvlbv g‡Z Kg©̄ ’‡j †hvM`vb Kwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

336 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W.207 is the eye witness to the occurrence. He identified 

the accused-respondent with his badge No. and saw him with 

arms and to make firing. In cross-examination on behalf of the 

accused-respondent he further reiterated that he saw the 

accused-respondent with arms since 8.30 A.M. He was 

throughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. The solitary testimony of P.W.207 thus can safely 

be relied on.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.207 together with confessional 

statement of accused-respondent appears credible, reliable, 

trustworthy and sufficient to prove the charges against the 
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accused-respondent. It is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object of the rebellions he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

in view of the facts and circumstances of the case there was 

sufficient and convincing evidence on record against the 

accused-respondent to his complicity to the offences as charged 

for but the trial Court having failed to appreciate the same 

acquitted him illegally and arbitrarily and thus the impugned 

order of acquittal calls for necessary interference and he is 

liable to be convicted and sentenced accordingly.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that prosecution in 

support the charges against the accused-respondent placed the 

testimonies of P.Ws.1, 207, 336 and 654 together with 

confessional statement of accused-respondent.  



 

 

10995

Mr. Islam further submits that initially the accused-

respondent was charged for 302/382/149/34 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/382/201/149/34 of the Penal Code beyond 

his knowledge causing the trial vitiated.  

 Mr. Islam further submits that excepting P.W. 207 all are 

formal witnesses and the testimony of P.W.207 does not bear 

any substance against the accused-respondent. His 

identification of the accused-respondent and ten co-accused 

with badge No. appears tutored and thus unreliable. His claim 

of seeing the accused-respondent with arms since 8.30 A.M. on 

25th Feb, 2009 in view of the facts and circumstances of the 

case appears quite false. No evidence appears that any accused 

took up arms at 8.30 A.M. His above evidence being doubtful 

can’t be relied on. No other corroborative evidence appears to 

support the charges against the accused-respondent. His 

confessional statement also does not bear any substance. It is 

exculpatory in nature.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 
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charges brought against him and the trial Court on proper 

appreciation of evidence rightly passed the impugned order of 

acquittal and it does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent.  

On going through the evidence on record, both oral and 

documentary by way of electronic device and the attending 

facts and circumstances of the case we don’t find any hesitation 

to conceive the idea that there was conspiracy behind the 

occurrence. Some of the condemners/appellants ‘agreed to do’ 

or ‘cause to be done an illegal act or an act which not illegal by 

illegal means’ in order to attain their charter of demands as it 

has been formulated in the leaflet, the exhibit 1132- ‘cª‡qvR‡b 

Av‡›`vj‡bi gva¨‡g KyKy‡ii b¨vq miv‡ev’. In view of the above facts it 

goes without saying that section 10 of the Evidence Act has 

appropriate application to the instant case.  

In the instant case all the condemners/appellants/ 

convicts/ respondents committed the barbaric acts on 25-26th 
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Feb, 2009 in furtherance of their common intention of 

implementing their demands and with that end in view they 

formulated, designed their action plan and in a pre-concerted 

way, appeared at central quarter guard beforehand of the 

schedule of Darbar and took away arms by plundering kote and 

magazine and led Moyen and Kazal to Darbar  pointing arms on 

D.G. initially to captivate the commandants including D.G., 

BDR but in need committing death to them as they have done 

here. This common intention they ventilated prior to the 

occurrence before P.W.345 Mr. Sheikh Selim, M.P. as it 

appears from the confession of Sepoy Md. Selim Reza 

(C.S.A.06) ‘  Gici wmcvnx AvBqye Gg.wc mv‡ne‡K e‡jb †h, Avgv‡`i `vex 

`vIqv †g‡b †bIqvi e¨e ’̄v Kiv bv n‡j AvgivB e¨e ’̄v †be| G K_v ï‡b Gg wc 

†kL †mwjg †i‡M hvq|’ This also finds suport from the evidence of 

P.W.575 Barrister Fazle Noor Tapash ‘Zviv †mbvevwnbxi Aax‡b PvKzix 

Ki‡e bv’. 

 All the incidents took place in Peelkhana and all the 

condemners/ appellants/ convicts/ respondents had their 

participation to the criminal acts done by them in a concerted 
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and pre-planned way in furtherance of all of their common 

intention. 

From the attending facts and circumstances of the case in 

hand there has also application of section 149 of the Penal 

Code. Under section 149 a member of an unlawful assembly 

vicariously liable for the offence committed by any one of them 

in furtherance of their common object. The specific object of 

the unlawful assembly when known to all each and every 

member of such an assembly is actuated or animated to achieve 

that object and in furtherance of the common object the same is 

achieved. It applies irrespective of the fact that whether such act 

was done by one or more members of unlawful assembly and 

every member of such an assembly shall be saddled with the 

constructive liability.   

 As members of the disciplined force no reason stands to 

think that the atrocities the accused had been carrying was 

neither done in prosecution of the common object nor other 

members of the unlawful assembly knew that such offence 

would be committed.  
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 None raised the question as to the number of unlawful 

assembly was five or more. It may be split up at different times 

but that does not cease them as members of unlawful assembly. 

In the present case unlawful assembly was formed as per 

provision of 141 of the Penal Code as soon as the condemners/ 

appellants /convicts/ respondents stood up with the voice ‘Rv‡Mv’ 

and left Darbar defying the lawful commands of the 

commandants including D.G., BDR. 

It is evident from the prosecution evidence that some 

condemners/ appellants/ convicts/ respondents initially showed 

criminal force to the person in authority in the exercise of 

lawful power in Darbar and coming out therefrom threatened 

the persons at armory and took away arms and committed 

atrocities and murders thereafter in furtherance of their common 

object. During the course of occurrence some other 

condemners/appellants/convicts/ respondents joined in the 

unlawful assembly being aware of the facts that renders the 

assembly an unlawful assembly. They roamed pillar to pillar 

perusing their common object eliminating army officers from 

BDR.  
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Defence claim of lawful assembly in Darbar and no 

unlawful assembly was formed finds no substance. No doubt 

the assembly was lawful at its’ initial stage and afterwards 

turned to unlawful assembly.  

In the instant case both the common intention and 

common object are one and the same and both the sections have 

applications or alternatively.  

Strong evidence is available against the accused-

respondent to his association with the rebellions by his act of 

holding arms by breaking Kote and to kill army officer with the 

common intention “¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®he¡” and 

became a member of unlawful assembly by formulation of 

unlawful assembly in Darbar being stood up with the sound 

‘Rv‡Mv’ and to leave the Darbar together with other BDR 

personnel defying the order of D.G and other commandants.  

Prosecution in support of the charges adduced direct 

evidence of P.W. 207. 

P.W. 207 deposed-  

‘MZ 25/2/09 gvjvgvj evQvBKv‡j 9-20/25 wgt ¸wji kã ïwb| Avwg 

f‡q jywK‡q _vwK| c‡i evmvq P‡j hvB| hvIqvi c‡_ 13 e¨vUvwjq‡bi 55705 
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iwdR DwÏb 20682 nvwej`vi Avjg 38557 nvwej`vi dinv` 40551 

nvwej`vi Kv‡kg 46508 bv‡qK †Mvjvg †gv Í̄dv  47050 bv‡qK AvwRRyi 

63421 wmcvnx †nKgZ 63830 wmcvnx m‡ivqvi 66838 wmcvnx gvneye 68116 

wmcvnx ˆZqe Ges 46 e¨vUvwjq‡bi 64141 wmcvnx Gbvg~j‡K A ¿̄mn D‡ËwRZ 

Ae ’̄vq ¸jv¸wj Ki‡Z †`wL|’ 

P.W. 207 saw the accused respondent in unlawfully 

assembly and saw him with arms. He identified him properly 

with his Battalion No.   

It is evident that the accused-respondent took away arms 

by plundering kote and magazine, formed unlawfully assembly 

and actively participated to the occurrence in furtherance of 

their common intention/object to kill the army officers that 

happened in Peelkhana.  

His participation to the occurrence in killing army 

officers and other atrocities in taking away arms by way of 

plundering kote and magazine finds corroboration by his own 

confessional statement. 

The accused-respondent Sepoy Md. Mahbubul Alam 

(C.S. A. 616) stated in his confessional statement- 
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“MvW© iæ‡g Ae ’̄vb Kv‡j †ejv Abygvb 9.30/10.00 Uvq gy‡Lvk civ 

BDR ‡Wªm civ 40/50 Rb †jvK A ¿̄ nv‡Z G‡m bovPov  Ki‡j Avgv‡`i ¸wj 

Ki‡e e‡j ûgwK †`q| Avgiv iæ‡g ZLb 5/6 Rb wQjvg Ges Avgv‡`i bv‡g 

Bmy¨K…Z A ¿̄mg~n i¨v‡K Zvjve× wQj hvi Pvwe wQj nvwej`vi gwbi mv‡n‡ei Kv‡Q| 

Avgv‡`i wRw¤§ K‡i Zviv g¨vMvwRb ‡f‡½ †Mvjveviæ` wb‡q hvq|  N›Uv Lv‡bK ci 

Zviv Avgv‡`i [nv cwbi, bv‡qK byiæ, wmcvnx †gv Í̄dv, Avwg©] †Q‡o †`q| Avgiv 

‰mwbK jvB‡b P‡j hvq| ZLb †ejv 11.00 Uv n‡e| iv‡Z ˆmwbK jvB‡b _vwK|” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.336 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

All these are strong evidence against the accused-

respondent to his participation to the occurrence with the 

common intention of uprooting the army officers from BDR 

“¢h¢XBl H ®L¡e B¢jÑ A¢gp¡l b¡L®h e¡” and having assembled 

unlawfully with other rebellions that leaded to the killings of 74 

persons including 57 army officers and other atrocities.  

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 
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evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Sections 302/34/149 of the 

Penal Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Sections 302/149/34 of the Penal Code and he is 

sentenced to suffer imprisonment for life and fine of 

Tk.20,000/-(twenty thousand), in default, to suffer S.I. for 

2(two) years.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 
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Govt. Crl. Appeal No.03 of 2014 is allowed in part in 

respect of accused-respondents as mentioned hereunder. 

They are convicted under Section 201 of the Penal Code and 

sentenced to suffer rigorous imprisonment for 7(seven) 

years and a fine of Tk.5,000/- in default to suffer S.I. for 

1(one) year.  

C.S. Accused No.177 Habilder Asstt./46625 Md. 

Rafiqul Alam. 

Trial court charged the accused-respondent under 

Sections 302/382/201/114/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses- P.W.1 Novojoty Khisha, informant, 

 P.W.39 Sepoy Golam Kibria 

 P.W.93 Sepoy Md. Shahjahan Ahmed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W. 39 Sepoy 56906 Golam Kibria deposed that on 

24.02.2009 he was on duty at RSU from 6.00 A.M. to 12.00 

A.M. He attended on roll call in the evening. Habilder Maj. 

Akter directed him to join in Darber Hall on 25.02.2009  and 

accordingly he joined in the Darber hall accordingly at 8 A.M. 

He took seat on the floor in Darber Hall. Darber started at 9.00 

A.M. At about 9.30 A.M. there happened a hue and cry in 

Darber Hall and every one was trying to take exit. At the 

increasing of firing he came out and went Soldier line of R.S.U.  

Later on, he heard an announcement ‘¢h¢XBl i¡Ccl ®LE m¡Ce b¡L-

he e¡ pLm e£Q k¡e AØH ®eJz k¡l L¡R AØH f¡Ju¡ k¡h e¡ a¡L …¢m Ll¡ qhz’. 

Being afraid he went a room at 5th floor. Firing was made 

pointing helicopter. Thereafter he came to his own line. He took 

shelter under the cot. On the night he went to J.C.O’s. mess. 

There he found the rebellions with arms. They were firing off 

and on. He came there through RSU. He came to see Habilder 

Yousuf of 36 Battalion with arms searching the M.T graze. 

Habildar Yousuf  asked him of his arms. He claimed himself 
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unwell. Habilder Yousuf took him at arms point in the line of 

RSU. There he found some BDR personnel. Among them he 

identified Lance Nayek Abed Ali, Emdadul Hoque, Mojibor, 

Nazmul and Saiful they all were of RSU. He was compelled to 

take stand beside them. Subader Yousuf took stand with arms in 

front of them. Nayek Subader Torab, Habilder, Masud, Zakir, 

Nayek Kayum were taking the people to down stair. Torab took 

him at gun point to the back side of hospital and in front of 

mortuary. There he found two trucks and a pick up. He also 

found Nayek Ali Hussain and driver Sabuj to stand at a far 

distance. He noticed the vehicles with full of dead bodies. At 

the leadership of Subader Yousuf and Nayek Subader 

Monoranjan, Habilder Zakir Masud, the accused-respondent 

Rafiqul, Nayek Bazlu, Shahi, Lance Nayek Mozzamel were 

digging earth with ‘L¡c¡m, ®hmQ¡’. There he found many BDR 

personnel. Torab asked him to participate in digging earth. He 

disclosed that he was unwell and thus they allowed him stood 

aside. At about 4.30, A.M. at the leadership of Subader Yousuf, 

Habilder Masud Iqbal, Nayek Subader Torab, Nayek Subader 

Monoranjan, Habilder Yousuf, Nayek Kayum they hid 40/45 
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dead bodies under earth. Later on, he came back to RSU. On 

26.02.2009 at about 3.00 O’clock he heard announcement to 

vacant all around. Three kilometers  of Peekhana. Thereafter 

crossing the wall, he left Peekhana. Afterward he joined in 

Peekhana on 03.03.2009. He deposed before Magistrate on 

22.11. 2009 he identified his statement before the Magistrate.  

In cross-examination on behalf of the accused-

respondent, he stated that he deposed before Magistrate 

Minhajul Monira. I.O took him before the Magistrate. He got 

injury in Darber Hall. It was ordered that Darber would be held. 

When he went to roof it was about 10.00 O’clock. He cannot 

the Helicopter was of Air force.  He did not see firing from 

Helicopter. Leaflet was dropped from Helicopter. Since all were 

his seniors he could not make anybody command. He denied 

the suggestion that firing was made from Helicopter. He took 

his meal in the mess. He deposed of Torab Ali being no. 4888. 

He joined in the RSU on 25.12.2008. He denied the suggestion 

that it was not possible to know the name of the accused. He 

reiterated that he served with him at different places. Accused 

Torab hailed from Gopalgonj. He was taken at arms point and 
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compelled to set aside. He hailed from Faridpur. He denied the 

suggestion that Torab Ali did not ask him to dig grave. He 

denied the suggestion that Torab Ali did not lead the team to 

bury 40/45 dead bodies. He denied the suggestion that he did 

not see Torab Hussain and that he hid himself all the time. He 

denied the suggestion that he did not see Habilder Rafiq at the 

place of occurrence. Rafiq was numbered number 46625. 

P.W.93 Sepoy Md. Shahjahan deposed that he was 

runner of Maj. Asad. On coming out from RSU at the 

instruction of Maj. Asad he came to see Gausul Azam (52429) 

of 13 Battalion with SMG and bundle of bullets.  Gausul Azam 

asked him why he was without arms. Being afraid he came 

back to Barak. On the night at about 1.30 A.M. following the 

day 25.02.2009 he came to see from Veranda of 3rd floor–JCO. 

Yousuf Ali (5046) and three other BDR personnel to come at 

RSU.  They called Habilder Akter (43347), Habilder Zakir 

(39995), Habilder Iqbal (44274), Nayek Kayum (45596), 

Mozzamel Hoque (53442) to come down. Yousuf Ali 

threatened them to come down from the Barak otherwise they 

would be shot. Coming there down from he came to see 
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Habilder Safiqul (42947) to unlock the store of RSU and Nayek 

Kayum to take ‘®L¡c¡m, ®hmQ¡’ from the store and to got up an 

ambulance. He also saw J.C.O. 5259 Nayek Subader Rafiqul to 

stand on RSU. Subader Yousuf, Habilder Zakir, Nayek Kayum 

and another soldiers took him to the ambulance at arms point 

and they all were dropped at BDR hospital. Then saw three 

vehicles with dead bodies. He also came to see to grave the 

dead bodies to the west of the mortuary. J.C.O. 4887 Torab 

Hussan, J.C.O. 5279 Monoranjan, 49995 Zakir, 45596 Nayek 

Kayum, 43442 Mozammel, 5046 J.C.O. Subader Yousuf, 

51857 Nayek Nazrul, 57146 Saidul Islam, 52253 Nayek Sahi 

Akter, 51668 Ohiduddin, 53109 Abed Ali, the accused-

respondent 46625 Rafiqul Alam, 51295 Joynal, 5259 Nayek 

Subader Rafiqul, 43347 Habilder Akter, 42947 Safiqul, 44274 

Habilder Masum Iqbal and 44190 Driver Ali Hussain to grave 

the dead bodies. 

In cross –examination on behalf of the accused-

respondent, he stated that he cannot say whether driver Mahbub 

was arrested. He denied the suggestion that he himself was also 

arrested. He denied the suggestion that he did not depose before 
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the Magistrate the number of the BDR personnel. He told the 

name and number of the BDR personnel. He remained in the 

Barak on 3rd floor to the east. He denied the suggestion that 

store room cannot be viewed from the upstairs. There was a 

water tank on 5th floor. He cannot say whether Minister and 

M.Ps. went there. Subader Yousuf came to Dhaka in the month 

of February, 2009. Nayek Kayum had his posting in Dinajpur. 

He denied the suggestion that he was not attached with Dhaka 

Jone. He denied the suggestion that he did not depose before 

the I.O. that Subader Yousuf leaded to dig the grave. He 

reiterated that Subeder Yousuf himself filled the earth of the 

grave and also see Nayek Kayum to fill the earth of the grave. 

There is a RP post in RSU. He denied the suggestion that Sepoy 

Kayum hid himself in his own Barak. Mortuary was 500 yards 

away from RSU and hospital was 400 yards far away. CMSD 

was 100 yards from hospital. Akter was Major of Habilder. He 

cannot say whether he went to Darber. He denied the 

suggestion that Habilder Akter did not participate in digging 

grave. He denied the suggestion that he did not dispose before 

the I.O. the name of Habilder Rafiqul and Nayek Nazrul. He 
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knew Sepoy Jabbor. He had no talk with the accused. Driver 

Ali Hossain was the member under Sader Battalion. He himself 

saw him to drive vehicle. He denied the suggestion that he did 

not go to the place of mass grave and that he remained on the 

5th floor. He deposed falsely at the instance of Maj. Asad. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W.93 

on 02.08.2009. He arrested the accused-respondent on 

29.04.2009. He recorded the statement of P.W.39 on 

22.11.2009. He denied the suggestion that he implicated the 

accused-respondent falsely. 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.39 and 93 are eye 

witnesses to the occurrence. P.W. 39 identified the accused-

respondent properly. In cross-examination on behalf of the 

accused-respondent he affirmed his badge No. He saw him in 

digging mass-grave to screen the offenders in committing 
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murder. P.W. 93 also identified him with badge No. and saw 

him to grave the dead bodies. His evidence is corroborative to 

the testimony of P.W. 39. They were thoroughly cross-

examined on behalf of the accused-respondent but their 

testimonies could not be assailed or embellished in any way. 

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. is sufficient to prove the charges against the accused-

respondent. He also submits that from the evidence on record it 

is evident that the accused–respondent was a member of 

unlawful assembly and that to attain the common object he 

actively participated with other rebellions to the occurrence in 

committing murder of army officers in Peekhana on 25th Feb, 

2009 and hiding their dead bodies to screen the offenders.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/114/382/34 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him rightly thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/201/382/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/114/382/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimony of P.Ws. 37 

and 93 do not bear any substance against the accused-

respondent. The identification of the accused-respondent by 

P.W. 37 is not proper. His reference of badge No. of the 
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accused-respondent in cross-examination is being tutored. 

Moreover, it appears from his evidence that he himself 

participated to the act complained against the accused-

respondent and being an accomplice his evidence inspires no 

confidence. From the evidence of P.W. 93 it appears that he had 

participation in mass-graving and as an accomplice his evidence 

also can’t be relied on. The evidence of P.Ws. bears no 

substance in establishing the charges against the accused-

respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant Appeal as 

against accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 
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 To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the convict accused-respondent as a member of BDR and 

having had his presence in Peelkhana during the occurrence 

resultant to committing death of a large number of army 

officers by his fellow rebellions taking out arms by plundering 

kote and magazine since 9.30 A.M. and having aware of the 

same and observing the dead bodies deliberately caused the 

evidence to disappear with intent to screen the offender from 

legal punishment.   

Prosecution adduced direct evidence in support of the 

charge against the accused-respondent. P.Ws. 39 and 93 
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provide direct evidence of his knowledge as to commission of 

offence of committing murder to army officers and participation 

to the occurrence to cause disappearance of evidence to screen 

the offender from legal punishment. We find no reason to 

discard his evidence.  

P.W. 39 deposed-  

“25/2 Zvs ivÎ 12
1
2 Uv †R.wm.I †g‡m hvB| †mLv‡b †`wL we‡ ª̀vnxiv A ¿̄ 

wb‡q duty Ki‡Q| gv‡S gv‡S ¸wj K‡i| Avwg RSU w`‡q Avwm| 36 

e¨vUvwjq‡b nvwej`vi BDQze mk ¿̄ Ae ’̄vq Gg,wU †M‡i‡Ri GjvKv LyRvLywR K‡i| 

†m Avgv‡K †`‡L e‡j ZyB‡K †Zvi A ¿̄ †Kv_vq| Avwg ewj Amy ’̄| Avgv‡K A‡ ¿̄i 

gy‡L RSU ‰mwbK jvB‡b wb‡q Av‡m| ILv‡b †`wL wKQz wewWAvi m`m¨ `vwo‡q 

Av‡Q| Zv‡`i g‡a¨ j¨vÝ bv‡qK Av‡e` Avjx, Gg`v ỳj nK, gwRei, bvRgyj 

mvBdzj †K †`wL mevB RSU Gi| Avgv‡K Zv‡`i cv‡k¦© `vo Kivq| my‡e`vi 

BDmye G‡`i mvg‡b mk ¿̄ Ae ’̄vq `vwo‡q Av‡Q| bv‡qK my‡e`vi †Zvive| 

nvwej`vi Av³vi, gvmy`, RvwKi, bv‡qK KvBqyg Iiv †jvKRb‡K bx‡P bvgvB‡Z‡Q| 

†Zvive û‡m Avgv‡K A‡ ¿̄i gyy‡L nvmcvZv‡ji wcQ‡b gviPzqvixi mvg‡b wb‡q hvq 

†mLv‡b 2 wU UªvK I 1wU Pick Up `vwo‡q _vK‡Z †`wL| bv‡qK Avjx û‡mb 

†mLv‡b `vwo‡q GKUz ỳ‡i WªvBfvi meyR `vwo‡q Kv‡Q wM‡q †`wL Mvox ¸wj fwZ© 

jvk| my‡e`vi BDQze I bv‡qK my‡e`vi g‡bviÄ‡bi †bZ…‡Z¡| nvwej`vi RvwKi 
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gvmy`, iwdKzj, bv‡qK eRj~, kvnx j¨vÝ bv‡qK †gvRv‡¤§j †Kv`vj †ejPv w`‡q 

Kz`vj Lyo‡Q| †mLv‡b A‡bK wewWAvi m`m¨ wQj| †Zvive û‡mb Avgv‡K MZ© 

Lyo‡Z ej‡j Avwg Amy ’̄ ejvq Avgv‡K MZ© Lyiv †_‡K weiZ K‡i| cv‡k w`‡q e‡m 

_vwK| Abygvb ivwÎ 4
1
2  Uvq my‡e`vi BDQze nvwej`vi gvmy` BKevj bv‡qK 

my‡e`vi †Zvive, bv‡qK my‡e`vi g‡bviÄb, nvwej`vi BDQze, bv‡qK KvBqyg‡`i 

†bZ…‡Z¡ Abygvb 40/45 wU jvk gvwU Pvcv w`‡q P‡j hvq| ” 

P.W.93 deposed- 

“25/2/09 Zvwi‡L ivwÎ 1
1
2  Uvq jvB‡bi 3 Zvjvi eviv›`vq `vov‡bv 

Ae ’̄vq †`wL| JCO 5046 BDQye Avjx, 3 Rb A¯¿avix wb‡q RSU †Z Av‡m| 

ZLb 43347 nvwej`vi Av³vi, 39995 nvwej`vi RvwKi, 44274 nvwej`vi 

BKevj, 45596 bv‡qK KvBqyg, 53442 †gvRv‡¤§j nK RSU mK‡j Zviv 

ˆmwbK‡`i bx‡P Avmvi Rb¨ WvKvWvwK K‡i| BDQye Avjx e‡j jvBb †_‡K †b‡g 

Avm b‡Pr ¸wj Kiv n‡e| bx‡P †b‡g †`wL 42947 nvwej`vi kwdKzj Pvwe w`‡q 

RSU Gi Store Gi Zvjv Ly‡j bv‡qK KvBqyg Store †_‡K †Kv`vj †ejPv wb‡q 

G¨v¤§y‡j‡Ý DVvq| JCO 5259 bv‡qK my‡e`vi iwdKzj RSU ‡K `vov‡q _vK‡Z 

†`wL| my‡e`vi BDQye nvwej`vi RvwKi bv‡qK KvBqyg I A ¿̄avix ˆmwbK A‡ ¿̄i 

gy‡L Avgv‡K G¨vgey‡j‡Ý DVvq| wewWAvi nvmcvZv‡j Avgv‡`i mevB‡K bvwg‡q 

†`q| ZLb 3 Uv Mvox †`wL| Avwg mvg‡b wM‡q †`wL wewWAvi Gi 3 Uv Mvox‡Z 
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ïay jvk| giPzqvixi cwðg cv‡k jvk Pvcv w`‡Z †`wL| knx` †mbv Awdmvi‡`i 

jvk ¸g Ki‡Z ˆmwbKiv MZ© Ki‡Q †`wL| giPzqvixi cwðg cv‡k¦© Kei Lyi‡Z †`wL 

Zviv n‡jb JCO 4887 †Zvive û‡mb, JCO 5279 g‡bviÄb, 49995 RvwKi 

45596 bv‡qK KvBqyg 53442 †gvRv‡¤§j 5046 JCO my‡e`vi BDQye 51857 

bv‡qK bRi“j, 57146 mvB ỳj Bmjvg 52253 bv‡qK kvnx Av³vi 51668 

Iwn`DwÏb, 53109 Av‡e` Avjx, 46625 iwdKzj Avjg, 51295 Rqbvj, 

5259 bv‡qK my‡e`vi iwdKzj, 43347 nvwej`vi Av³vi 42947 kwdKzj 

44274 nvwej`vi gvmy` BKevj mK‡j RSU Gi m`m¨ 44190 PvjK Avjx 

û‡mb| Avwg Zv‡`i jvk gvwU Pvcv w`‡Z ‡`wL|” 

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Section 201 of the Penal 

Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Section 201 of the Penal Code and he is 

sentenced to suffer imprisonment for 7(seven) years and fine of 
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Tk.5,000/-(five thousand), in default, to suffer S.I. for 1(one) 

year.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.179 naik /42563 Md. Mokter 

Hossain.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statements of the accused-

respondent and of co-accused– Habilder Med. Asstt. Md. Abul 

Basher (C.S. A.178), Sepoy Rajib Meah (C.S. A.195), Sepoy 

Md. Shahadat Hossain (C.S. A.191) , Sepoy Thoi Aung Marma 

(C.S. A.197) , JCO Naib Subader Torab Hossain (C.S. A.181) 

and Sepoy Md. Shohel Rana (C.S. A.192) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.423 Sepoy Sheikh Rassel 
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 P.W.349 Md. Rashed Kabir, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 Shahjahan 

Sikder, 80533 Robiul, 69476 Joinul, 78160 Alamgir, 78198 

Ziauddin to pickup dead body on the truck. He also came to see 
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J.C.O. 5552 Abu Sayed to supervise the aforesaid work. 30109 

Humayun, 37309 Afzal, the accused-respondent 42583 Mukter 

were also supervising the work. 5279 Monoranjan told that to 

the east of Darber Hall some dead body were lying. Truck 

proceed to the East side of Darber. Afterwards he came back to 

Barak.  

In cross-examination on behalf the accused-respondent, he 

stated that he joined in BDR on 13.07.2008. He had training for 

6 months in Chittagong and came to Peekhana on 25.12.2008. 

He deposed before the I.O. that having heard firing sound he 

took shelter on 2nd floor of the Barak and for taking meal he got 

down on the floor. Subeder Hasim Uddin called him. He did not 

run away. Hasim Uddin was the ward master of hospital. Hasim 

Uddin asked him to go with them and according to instruction of 

Hasem Uddin he went with them. He denied the suggestion that 

he did not go to the hospital. He remained on a pick up for about 

5/6 minutes. He did not depose before anybody except I.O. He 

cannot see whether the dead body was recovered at his instance. 

He denied the suggestion that he had participation in the 
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rebellion and that he concealed the dead body and that he 

deposed falsely. 

 P.W.349 Md. Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 02.08.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the accused-respondent as exhibit 529 

and his signature 529/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 30.04.2009 and brought before him 12.05.2009. There is no 

reference how long he was police custody. He denied the 

suggestion that the accused-respondent did not make any 

statement as to committing any offence and that he did not 

ceritfy the column 8 properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 01.05.2009 and took him remand for 14 days. He denied the 

suggestion that he obtained the confessional statement of the 
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accused-respondent by way of oppression. P.W.423 deposed 

before him that Hashem Uddin called him and directed him to 

accompany them. Supper Ibrahim and Habib was also directed 

to accompany him. He cited Hashim Uddin as witness against 

the aforesaid accused. He recorded the 161 and 164 statements 

of Hashim Uddin on 18.11.2009.  

The confession of the accused-respondent Naik Md. 

Mokter Hossain (C.S.A.179), runs as under- 

“Avwg MZ 25.02.09 Bs ZvwiL mKvj 8.00 Uvq wewWAvi nvmcvZv‡j 

gvbwlK Iqv‡W© wWDwU †kl K‡i AvbygvwbK  8.30 Uvq ˆmwbK jvB‡b 

Avwm| jvB‡b G‡m †cvkvK Ly‡j †Mvmj Kivi Rb¨ ev_ iæ‡g hvB| ev_iæg 

†_‡KB AvbygvwbK 9.30 Uvq DËi w`‡K GKwU ¸wji AvIqvR ïb‡Z cvB| 

1/2 wgwbU ci ¸wji AvIqvR †m‡i hvq| ZLb Avwg †Mvmj †kl K‡i 

†cvkvK c‡o †ewk‡bi cv‡k e‡m _vwK| wKQzÿb ci DËi w`K †_‡K eû 

wewWAvi m`m¨ †cvlvK cwiwnZ Ae ’̄vq †`Šov‡`Šwo K‡i `wÿb w`‡K 

Avm‡Q| GKUz ci DËi w`K †_‡K A ¿̄avix wewWAvi m`m¨ Avm‡Z †`wL 

Ges Zv‡`i wewfbœ RvqMvq Ae ’̄vq wb‡Z †`wL| GKUz ci AvbygvwbK 

10.30 Uvq wbP †_‡K D”P ¯̂‡i ïwb‡Z cvB †h, ‰mwbK jvB‡b A ¿̄ Qvov 

hw` †KD _v‡K Z‡e Zv‡K ¸wj K‡i nZ¨v Kiv n‡e| ZLb Avwg f‡q 

Avevi nvmcvZv‡ji Gg. AvB iæ‡g wmwfj Wv³vi Rvwn` Avkivd Gi 



 

 

11024

mwnZ †ivMx †`LwQ| GKUz ci 3/4 Rb A ¿̄ avix (3Rb gy‡Lvkciv) 

nvmcvZv‡j Av‡m Ges 1 Rb G‡m wR‡Ám K‡i GUv †K? Avwg wmwfj Wv: 

ej‡j †m P‡j hvq| ỳcy‡i Avwg ‰mwbK †g‡j Lvbv †L‡Z hvB| Lvevi 

†L‡q cybivq Gg, AvB iæ‡g †diZ Avwm| AvbygvwbK 15.00 Uvq bv‡qe 

my‡e`vi †gwWK¨vj mnKvix †Zvive Avjx †dvb K‡i Avgv‡K e‡j nvwej`vi 

†gwWK¨vj mnKvix evkvi‡K w`‡q 10 Rb wewUwU ˆmwbKmn Gÿzwb `ievi 

n‡j cvVvI| †mB mv‡_  Avgv‡KI †h‡Z e‡j| Avwg ZLb ewj Gg, AvB 

iæ‡g †jvK bvB| †m e‡j ILv‡b ‡jvK  _vKvi `iKvi bvB Zzwg GLv‡b 

Avm| Avwg ZLb evkvi‡K LyR‡Z _vwK Ges ïb‡Z cvB †h nvwej`vi 

evkvi ˆmwbK wb‡q `ievi n‡j P‡j †M‡Q| ZLb Avwg Avevi Gg, AvB 

iæ‡g †diZ Avwm| 15.30 Uvq †Zvive mv‡ne AveviI †dvb K‡i bv‡qK 

nvexe ai‡j Avgv‡K cybivq `ievi n‡j †h‡Z e‡j| †m Av‡iv e‡j Avwg 

hw` bv hvB Z‡e Avgvi wec` n‡e| GK_v ï‡b Avwg `ievi n‡j hvB| 

`ievi n‡ji `wÿb cv‡k¦© GKwU wewWAvi Gi 3 Uwb UªvK †`wL| Uªv‡Ki 

Dci 6/7 R‡bi jvj| Av‡iv 4/5 R‡bi jvk gvwU‡Z c‡o _vK‡Z †`wL| 

gvwU‡Z c‡i _vKv GKR‡bi jvk †`‡L Wv: jyrdi ingv‡bi gZ g‡b nq| 

Avwg †Zvive mv‡ne †K LyR‡Z _vwK| Avwg `ievi n‡ji DËi cv‡k¦© 

†Zvive mv‡ne cvB| †Zvive mv‡ne ZLb nvwej`vi evkvimn  ˆmwbK‡`i 

wb‡q jvk LyRwQj| Avgv‡K †`‡L †Zvive mv‡ne e‡j _vK| Zvici 

†Zvive mv‡ne mevB‡K wb‡q 3 Uwb Uªv‡Ki Kv‡Q hvb| wewUwU ˆmwbK w`‡q 
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jvk¸‡jv Uªv‡K †Zv‡jb| Uªv‡K jvk †Zvjv †k‡l †Zvive Avjxi ‡bZ…‡Z¡ 

Avgiv `ievi n‡ji DËi cv‡k¦© cvwbi U¨vswKi †fZ‡i _vKv Av‡iv 3wU 

jvk D×vi K‡i GKUz c‡i Av‡iv GKwU wcKAvc f¨v‡b Zzwj| wcKAvc 

f¨v‡b Av‡M ‡_‡KB Av‡iv GKwU jvk wQj| wcK Avc f¨v‡bi mv‡_ GKwU 

G¨v¤̂y‡jÝ Av‡m †mB G¨v¤̂y‡j‡Ý bv‡qe my‡e`vi †gwW‡Kj mnKvix 

IqvwjDjøv e‡m wQj| IqvjxDjøvni †bZ…‡Z¡ jvk 3wU c~e© w`‡K wb‡q hvq| 

ZLb Avgiv †Zvive mv‡n‡ei †bZ…‡Z¡ nvmcvZv‡ji w`‡K iIbv K‡i| 

cw_g‡a¨ †Zvive Avjx e‡j †WW ewW wWm‡cvRv‡ji cÖvKwU K‡i Avmjvg| 

nvmcvZv‡j Avwm| nvmcvZv‡j hvIqvi Av‡M ‰mwbK ‡g‡m Lvevi LvB| 

mÜ¨v 7.30 Uvq Aci nvmcvZv‡j AvevwmK Iqv‡W© wWDwU‡Z hvB| Avwg 

Zvici (26/2/09) †_‡K Gg, AvB wbqwgZ wWDwU Ki‡Z _vwK| MZ 

30/4/09 Bs wm,AvB,wW cywjk Avgv‡K †MÖßvi K‡i|” 

The confessional statement of co-accused  Habilder Med. 

Asstt. Md. Abul Bashar (C.S.A.178) runs as under- 

“A¡¢j 1977 p¡−m HCQ, Hp, ¢p, f¡n L−l 16/06/1978 p¡−m 

−e¡u¡M¡m£ ®Sm¡ q−a ¢h¢XA¡−l ®k¡Nc¡e L¢lz A¡¢j ¢h¢iæ ®Sm¡u Q¡L¥l£ 

L¢lz Q–NË¡−jl l¡ua¥m C‹a ®VÊ¢ew ®p¾V¡l q−a Na hvpl ®VÊ¢ew ®eu¡l 

SeÉ Y¡L¡u A¡¢pz ¢h¢XA¡l q¡pf¡a¡−m °p¢eL hÉ¡l¡−Ll 3u am¡u 

b¡La¡jz 24/02/09 a¡¢l−M fÐd¡ej¿»£l p¡m¡j£ fÉ¡−l−X ¢Rm¡j e¡z ®j−p 

hs M¡e¡ M¡Cz 24/02/09 a¡¢lM l¡a 8V¡ ®b−L 25/02/09 pL¡m fkÑ¿¹ 
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A¡¢j ¢h¢XA¡l q¡pf¡a¡−m ¢V ¢h A¡C ®pLne Ju¡−XÑ CeQ¡SÑ ¢q−p−h ¢XE¢V 

L−l pL¡m 8.30 ¢j¢e−Vl ¢c−L e¡−uL S¡q¡‰£l ®j¢XLÉ¡m H¢pp ®V−¾Vl 

¢eLV flhaÑ£ ¢XE¢V Ll¡l SeÉ c¡¢uaÅi¡l qÙ¹al L¢lu¡ A¡¢j ¢eS hÉ¡l¡−L 

¢g−l k¡Cz pL¡m 10V¡ ®b−L A¡j¡l ®VÊX ®L¡−pÑl LÓ¡p ¢Rm ¢hd¡u A¡¢j 

clh¡l q−ml fÉ¡−l−X k¡C e¡Cz A¡¢j LÓ¡−p k¡Ju¡l fÐÙ¹¤¢a ®eJu¡l L¡−m 

pL¡m 9.30 ¢j¢e−Vl ¢c−L Qa¥¢cÑ−L …¢ml A¡Ju¡S ö¢e Hhw p¡−b p¡−b 

®c¢M A¡j¡−cl hÉ¡l¡−Ll p¡j−e L−uLSe j¤M L¡f−s h¡d¡ ¢h¢XA¡l pcpÉ 

AÙ» q¡−a g¡yL¡ …¢m Ll−a Ll−a hÉ¡l¡−Ll p¡j−e A¡−p Hhw EµQü−l h−m 

ph¡C h¡C−l A¡p iu e¡C, ph¡C ®L¡−a k¡J, AÙ» e¡J, A−e−L aMe h¡¢ql 

q−u k¡uz A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u q¡pf¡a¡−ml Hj A¡C l¦−j ®c±y−s 

Q−m k¡C Hhw ®pM¡−e ¢N−u Help! Help! h−m ¢QvL¡l öl¦ L¢lz A¡¢j ¢X 

Hj J p¡−q−hl clS¡ M¤−m X¡x A¡jS¡c p¡−qh X¡x S¡¢qc A¡pl¡g 

(¢p¢im) J X¡x A¡h¤ a¡−ql A¡p¡c¤‹¡j¡e−L ®cM−a f¡Cz 25/02/2009 

a¡¢lM c¤f¤l p¡−s ¢aeV¡l pju A¡¢j Hj A¡C l¦−j ¢Rm¡jz l¦−j ®V¢m−g¡e 

®h−S EWm A¡¢j ¢l¢pi L¢lz Afl fÐ¡¿¹ ®b−L e¡−uL p¤−hc¡l ®j¢XLÉ¡m 

pqL¡l£ ®a¡l¡h A¡m£ A¡j¡−L 10Se ¢h¢V¢V °p¢eL pq clh¡l q−m â¦a 

k¡Ju¡l SeÉ A¡−cn L−lez A¡¢j Hj A¡C l¦−j ®LE e¡C hm−m ¢a¢e 

A¡j¡−L −V¢m−g¡−e h−me l¡−Me A¡fe¡l Hj A¡C l¦j ®hn£ Q¡m¡¢L 

Ll−he¡ â¦a L¡S Llz A¡¢j aMe q¡pf¡a¡m °p¢eL m¡C−e k¡C Hhw 

e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l Lb¡ j−a¡ (1) ¢pf¡q£ l¡¢Sh  ¢ju¡ (2 ) 
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¢pf¡q£ ®lS¡Em (3) ¢pf¡q£ ®j¡x n¡q¡c¡a (4) ¢pf¡q£ l¢hEm A¡mj (5) 

¢pf¡q£ n¡qS¡m¡m (6) ¢pf¡q£  ®jAw j¡lj¡  (7) ¢pf¡q£ ®p¡−qm l¡e¡ pq 

7 (p¡a) Se pqL¡−l A¡¢j ®f¡o¡L f¢l¢qa AhÙÛ¡u ¢hL¡m ®f±−e fy¡QV¡l 

¢c−L clh¡l q−m k¡C Hhw e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l ¢eLV ¢l−f¡VÑ 

L¢lz clh¡l q−ml ¢ial aMe ®cM−a f¡C ph ¢LR¤ i¡‰¡Q¤s¡ Hhw fÐQ¤l 

lš² HM¡−e −pM¡−e R¢s−u A¡−R,4/5¢V jªa−cq ®gÓ¡−l f−l b¡L−a ®c¢Mz 

jªa ®cq…¢ml j−dÉ A¡j¡l Lj¡−ä¾V L−eÑm j¢nEl lqj¡−el jªa−cq ¢Rmz 

AeÉ¡eÉ A¢gp¡−ll jªa−cq ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ 

A¡j¡−L m¡n…¢m VÊ¡−L a¥−m ¢c−a h−m Hhw HlC j−dÉ 1V¡  ¢e VÊ¡L clh¡l 

q−ml p¡j−e Q−m A¡−p z ¢e−cÑn ®j¡a¡−hL A¡¢jJ A¡j¡l p¡−b b¡L¡ 

p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡−ll m¡n VÊ¡−L a¥−m ®cCz clh¡lq−m b¡L¡ 

AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡−cl−L clh¡l q−ml ¢fR−el j¡S¡−ll 

f¤L¥−ll f¡−s ¢e−u k¡uz ®pM¡−e a¡h¤l p¡j−e lÉ¡−hl −f¡o¡L f¢l¢qa 

AhÙÛ¡u ®jSl lÉ¡w−Ll A¢gp¡−ll jªa ®cq −cM−a f¡Cz ®pM¡−e ®j¢XLÉ¡m 

pqL¡l£ e¡−uL ®j¡š²¡l−L m¡−nl f¡−n ®cM−a f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m 

Hhw m¡n…¢m ¢eu¡ VÊ¡L clh¡l q−ml f§hÑ¢c−L Q−m k¡uz f−l j¤−M¡n Hhw 

®qX−jV f¢l¢qa pnÙ» AhÙÛ¡u b¡L¡ 4Se ¢h¢XA¡l SJu¡e A¡j¡−cl−L 

f¡¢el f¡−Çfl ¢eLV ¢e−u k¡uz f¡¢el f¡−ðl clh¡l qm ®b−L 200 NS 

Ešl ¢c−L q−hz A¡j¡−cl p¡−b ®j¢XLÉ¡m pqL¡l£ e¡−uL p¤−hc¡l ®a¡l¡h 

A¡m£J ¢Rmz ®pM¡−e p¤−hc¡l j−e¡l”e−L ®cM−a f¡C Hhw A¡jl¡ kMe 
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clh¡l qm ®b−L m¡n VÊ¡−L a¥−m ®cC aMeJ j−e¡l”e−L −pM¡−e  cy¡s¡−e¡ 

AhÙÛ¡u ®cM−a f¡Cz Ae¤j¡e påÉ¡ 6V¡l ¢c−L f¡−Çfl ¢eLV ¢Nu¡ ®cM−a 

f¡C ®k, f¡−Çfl h¡C−l 2¢V Hhw f¡−Çfl ¢ia−l 2¢V ®j¡V-4¢V A¡¢jÑ 

A¢gp¡−ll m¡n f−l A¡−Rz HLV¤ f−lC p¤−hc¡l −j¢XLÉ¡m pqL¡l£ A¢m 

¢h¢XA¡l q¡pf¡a¡−ml p¡c¡ lw−ul Hjð¤−m¾p ¢e−u f¡¢el f¡−Çfl ¢eLV 

A¡−p Hhw ®p e¡−uL p¤−hc¡l ®a¡l¡h A¡m£l p¡−b Lb¡ h−m Q−m k¡uz 

HLV¤ f−lC 1¢V M¡¢m ¢fLA¡f ¢e−u q¡¢hmc¡l ýj¡ue f¡¢el f¡−Çfl ¢eLV 

A¡−pz q¡¢hmc¡l ýj¡ue l¡‰¡j¡¢V ®pƒl ®b−L ¢p¢p ¢e−u Ù»£−L ¢Q¢Lvp¡l 

SeÉ q¡pf¡a¡−m B−p Hhw q¡pf¡a¡−m a¡l p¡−b A¡j¡l f¢lQu quzI 

¢fLA¡f N¡s£−a A¡jl¡ 4¢V jªa−cq a¥−m ®cCz q¡¢hmc¡l ýj¡ue Hhw 

¢fLA¡f Q¡mL m¡n…−m¡ ¢e−u pcl l¡C−gm hÉ¡V¡¢mu¡−el p¡−je ¢c−u 

k¡uz m¡n…¢m a¥−m ®cu¡l fl A¡¢j p‰£u p¡aSe  ¢pf¡q£ Hhw e¡−uL 

p¤−hc¡l ®a¡l¡h A¡m£ f¡L¡ NË¡Eä ¢c−u m¡C−e Q−m A¡¢pz m¡Ce ®b−L l¡a 

8 V¡l pju A¡¢j A¡C HjJ (ISO) Ju¡−XÑ ¢XE¢V Ll−a b¡¢Lz 

26/02/2009 a¡¢lM pL¡m 8.00V¡ fkÑ¿¹ ¢XE¢V−a ¢Rm¡jz26/02/2009 

a¡¢lM ¢hL¡m 4V¡l pju 1ew ®NV ¢c−u q¡S¡l£h¡N ¢c−u f¡¢m−u Q−m k¡Cz 

plL¡l£ ®O¡oe¡ ö−e L¡−S −k¡Nc¡e L¢l Hhw f−l A¡j¡−L HC j¡jm¡u 

−NËga¡l L−l ®L¡−VÑ ¢e−u A¡−pz HC Bj¡l Sh¡eh¢¾cz” 

The confessional statement of co-accused Sepoy Rajib 

Meah (C.S.A.195) runs as under- 
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“A¡¢j 2007 p¡−m ¢œn¡−ml eSl¦m ¢X¢NË L−mS ®b−L HCQ, Hp, ¢p f¡n 

L−l 2008 p¡−ml S¤m¡C j¡−pl 13 a¡¢lM ¢h ¢X A¡−l ¢pf¡q£ f−c 

−k¡Nc¡e L¢lz Q–NË¡−jl h¡Ca¥m C‹−a ®j±¢mL fÐ¢nrZ ¢eu¡ 

25/12/2008 p¡−m ¢fmM¡e¡u ¢h ¢X A¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡pÑ Ll¡l 

SeÉ f¡W¡uz 27/12/08 a¡¢lM q−a 10 ¢ce R¤¢V−a b¡¢Lu¡ 6/1/09 a¡¢lM 

A¡h¡l ®k¡Nc¡e L¢lz A¡j¡l ®j¡h¡Cm eðl 01741324720z A¡j¡l A¡C 

¢X, L¡XÑ e¡Cz A¡jl¡ ea¥e ®k¡Nc¡e Ll¡u HM¡−e¡ A¡C, ¢X L¡XÑ qu e¡Cz 

Na 24/02/09 a¡¢lM ¢h ¢X A¡l pç¡q Efm−r j¡ee£u fÐd¡ej¿»£l 

fÉ¡−l−X A¡¢j ¢Rm¡j e¡z 24/02/09 a¡¢lM l¡a q−a 25/02/09 ®i¡l 6 

(Ru) V¡ fkÑ¿¹ A¡¢j q¡pf¡a¡m N¡−XÑ ¢XE¢V L−l ¢eS hÉ¡l¡−L H−p ¢hnÐ¡j 

Ll−a b¡¢Lz Na 25/02/09 a¡¢lM hÉ¡l¡−L AhÙÛ¡e L¡−m pL¡m 9.30 

O¢VL¡l ¢c−L clh¡l q−mll ¢c−L 2/3 ¢V …¢ml në f¡Cz  A¡¢j ¢fmM¡e¡l 

Qa¥¢cÑ−L …¢ml në ö−e ®gÓ¡−l ö−u b¡¢Lz pL¡m 10 V¡l ¢c−L …¢ml në 

¢LR¤V¡ Lj j−e qJu¡u ¢el¡fc S¡uN¡ ¢q−p−h 1030 ¢j¢e−pVl ¢c−L 

q¡pf¡a¡−ml ¢c−L k¡Ju¡l pju j¡C−L öe−a f¡C ®k, A¡¢jÑ HÉ¡V¡L 

Ll−R, ph¡C ®N−V AhÙÛ¡e ®ee, …¢m ®hn£ MlQ Ll−he¡z A¡¢j aMe 36 

l¡C−gm hÉ¡V¡¢mu¡e Hl NË¡E−ä j¤−M¡n fs¡  AÙ» q¡−a ¢h ¢X A¡l 

pcpÉ−cl …¢m Ll−a ®c¢Mz A¡¢j aMe q¡pf¡a¡−ml Hj A¡C l¦−j ¢h¢ôw 

Hl e£−Q f§hÑ f¡nÄÑ HL¡ HL¡ AhÙÛ¡e Ll−a b¡¢Lz ®hm¡ Ae¤j¡e 1.00V¡l 

pju °p¢eL ®j−p M¡h¡l ®M−a H−p 15/20 Se ¢h ¢X A¡l pcpÉ−L M¡h¡l 
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®M−a ®c¢M k¡l j−dÉ A¿¹ax 8/10 S−el L¡−R A¡¢j AÙ» ®cM−a f¡Cz 

M¡h¡l ®M−u A¡¢j A¡j¡l ¢hR¡e¡u H−p f¤el¡u ¢hnÐ¡j ¢e−a b¡¢Lz ®hm¡ 

Ae¤j¡e 4V¡l pju q¡¢hmc¡l h¡n¡l ¢h¢XA¡l q¡pf¡a¡−m ¢h¢V¢V ®L¡−pÑ 

fÐ¢nrela A¡j¡−cl hÉ¡l¡−L H−p h−m gÉ¡¢VL Ll¡l SeÉ 7 Se ®m¡L 

A¡uz  A¡jl¡ aMe iu f¡Cz q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ 

j−a¡ A¡¢j,  ¢pf¡q£ n¡q S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm 

Cpm¡j, −p¡−qm l¡e¡ Hhw °buj j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ 

q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ ®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l 

q−ml ¢c−L ¢e−u k¡uz Hl A¡−N LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L 

¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ f−l 

e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l HLV¤ 

c§−lC 4 S−el m¡n f−l A¡−Rz a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u ¢Qe−a 

f¡¢l e¡Cz e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll Lb¡j−a¡ 

A¡jl¡ pL−m clh¡l qm ®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 3¢V 

m¡n Hhw f¤L¥l f¡s ®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J 

HL¢V ¢fLA¡−f E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n 

¢fLA¡−f E¢W−u ®cCz A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£, 

q¡¢hmc¡l h¡n¡l e¡−uL ®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 10/12Se ¢h ¢X A¡l 

pcpÉ m¡n …−m¡ d−l N¡s£−a E¢W−u  ®cCz A¡j¡−cl−L j¡N¢l−hl fl 

q¡¢hmc¡l h¡n¡l J e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ m¡C−e ¢e−u A¡−pz A¡¢j 
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hÉ¡l¡L q−a q¡pf¡a¡−ml Hj A¡C l¦−jl ¢h¢ôw−ul 3u am¡u l¡¢œ k¡fe 

L¢lz a¡lfl 26/02/09 pL¡m 6V¡u m¡C−e ¢N−u AhÙÛ¡e Ll−a  b¡¢Lz 

¢hL¡m 3.00 V¡l ¢c−L j¡C−L ®O¡oe¡ ö¢e ¢fmM¡e¡l  3 ¢Lx ¢jV¡−ll j−dÉ 

®m¡L e¡ b¡L¡l SeÉz H ®O¡oe¡ ö−e ®hm¡ 3.30 ¢j¢e−Vl ¢c−L Ju¡m 

Vf¢L−u ®nJl¡ h¡S¡l  A¡j¡l g¥g¡−a¡ i¡C nÉ¡j−ml h¡p¡u k¡Cz I h¡p¡u 

b¡L¡ AhÙÛ¡u ¢V ¢i−a öe−a f¡C ®k, phL ¢h, ¢X, Bl pcpÉ−L ¢eLVaj 

hÉ¡V¡¢mu−e ®k¡Nc¡e Ll−a q−hz HC ®O¡oe¡ ö−e A¡¢j 1/3/09 a¡¢lM 

¢fmM¡e¡u ®k¡Nc¡−el SeÉ A¡p−m 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ia−l Y¤L¡uz 

flha£Ñ−a A¡¢j  a¡¢l−M ¢fmM¡e¡ ®b−L ¢p, A¡C, ¢X, La«ÑL ®NËga¡l qCz 

HC A¡j¡l Sh¡eh¢¾cz” 

The confessional statement of co-accused Sepoy Md. 

Shahadat Hossain (C.S.A.191) runs as under- 

“B¢j 2007 p¡−m flöl¡j plL¡l£ L−mS ®b−L HCQ,Hp,¢p f¡n L−l 

13/07/08 Cw a¡¢l−M ¢eS ®Sm¡ q−a ¢h¢XBl H ¢pf¡q£ f−c i¢aÑ q−u 

Q–NË¡j h¡Ca¥m C‹a  ®j±¢mL fÐ¢nre NËqe L−l 25/12/08 Cw a¡¢l−M 

¢h¢XBl pcl cçl ¢fmM¡e¡u ®k¡Nc¡e L¢lz cn ¢ce R¤¢V ®i¡N Ll¡l fl 

13/1/09 Cw a¡¢lM q−a ¢h¢XBl q¡pf¡a¡−m ®j¢XLÉ¡m pqL¡l£ ¢qp¡−h 

fÐ¢nre öl¦ L¢lz B¢j q¡pf¡a¡−ml ®jp ¢h¢ôw Hl 3u am¡u b¡La¡jz 

Bj¡l j¡j¡l ®j¡h¡Cm ew- 01816156933z B¢j 24/02/09 a¡¢l−M 

pL¡m 8 V¡ ®b−L hsM¡e¡ Efm−r ®jp fÉ¡¢ƒp ¢XE¢V−a ¢e−u¡¢Sa ¢Rm¡jz 
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c¤f¤l Ae¤j¡e 12 V¡l pju ®j−p hs M¡e¡ ®M−u m¡C−e AhÙÛ¡e L¢lz 

j¡N¢l−hl e¡j¡−Sl fl ¢h¢ôw Hl 2u am¡u ¢h−e¡ce L−r ¢V¢i ®c−M l¡a 

Ae¤j¡e cnV¡l pju hÉ¡l¡−L ¢eS ¢hR¡e¡u O¤j¡Cz 

25/02/09 a¡¢lM ®i¡l Ae¤j¡e f¡yQV¡l pju O¤j ®b−L E¢Wz gS−ll 

e¡j¡S f−s Ae¤j¡e p¡aV¡l pju q¡pf¡a¡m NË¡E−ä gm Ce qCz ¢hHCQ 

Hj ®j¡x ®p¢mj k¡−cl clh¡−l M¡Ju¡l qL B−R a¡−cl−L clh¡−l  ¢e−u 

k¡uz Bj¡l hÉ¡Q−je ®j¡V 33 Se ea¥e Q¡L¥l£ qJu¡u clh¡−l e¡ ¢e−u 

m¡C−e ¢e−u B−pz pL¡m Ae¤j¡e 8 V¡l pju B¢j pq BlJ c¤C Se 

¢pf¡q£ ®j¢Xx pqx ®p¡−qm J ¢hõ¡m−L q¡pf¡a¡−ml CHj¢V Ju¡−XÑ ¢e−u 

B−pz ®fÔV L¡¢V d¤Cz Ae¤j¡e 09.15 O¢VL¡l ¢c−L ®d¡u¡ ®fÔV h¡¢V, Q¡j¤Q 

q¡pf¡a¡−ml fÐn¡p¢eL ih−el 4bÑ am¡u Sj¡ ®cu¡l SeÉ k¡Cz Sj¡ ®n−o 

¢eS m¡C−e ®gla Bp¡l pju Ae¤j¡e p¡−s euV¡l ¢c−L Ešl ¢c−L …¢ml 

BJu¡S n¤¢ez …¢ml BJu¡S BlJ h¡s−a b¡−Lz B¢j i−u m¡C−e Q−m 

k¡C Hhw p¡l¡¢ce m¡C−e AhÙÛ¡e L¢lz c¤f¤l Ae¤j¡e ®csV¡l pju ¢eS 

®j−p M¡e¡ M¡Cz f−l m¡C−e AhÙÛ¡e L¢lz Ae¤j¡e ¢hL¡m Q¡lV¡l pju 

H¢V¢V ®L¡pÑ Ll−a Bp¡ q¡¢hmc¡l h¡p¡l Bj¡−cl l¦−j H−p 7/8 Se−L 

fÉ¡¢ƒp ¢XE¢V Ll¡l SeÉ °al£ q−a h−mz …¢ml n−ë Bjl¡ ®LE e¡ EW−m 

®p h−m ®k, e¡−uh p¤−hc¡l ®a¡l¡h Bm£, ®g¡pÑ ®S¢pJ Bj¡−cl ®k−a 

h−m−Rz aMe Bjl¡ H¢cL ®p¢cL ®R¡V¡ R¤¢V L−l f¡m¡−e¡l ®Qø¡ L¢lz 

B¢j Vu−m−V O¤j¡−e¡l ®Qø¡ Ll−m ®p h−m f¡¢m−u h¡yQ−a f¡lh¡e¡z ®p 
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Bj¡−L pq ¢pf¡q£ 80251 n¡qS¡m¡m, ¢pf¡q£ 79975 ®lS¡Em Cpm¡j, 

¢pf¡q£ ®p¡−qm l¡e¡, ¢pf¡q£ 80533 ®j¡x l¢hEm Cpm¡j,¢pf¡q£ l¡¢Sh 

80025 °Luj j¡jÑ¡−cl−L e£−Q e¡j¡u J gm Ce Ll¡uz Bj¡−cl−L 36 

l¡C−gm hÉ¡V¡¢mu¡−el NË¡Eä ¢c−u clh¡l q−m ¢e−u k¡uz aMe e¡−uL 

®j¡š²¡l J q¡¢hmc¡l h¡n¡l H−p ®k¡N −cuz ®pM¡−e Ae¤j¡e 20/30 Se 

AÙ»d¡l£ ®f¡o¡L f¢l¢qa ¢h¢XBl pcpÉ−cl ®cM−a f¡Cz L−uLSe 

¢h¢XBl pcpÉ−L fa¡L¡ ¢c−u j¤M h¡d¡ AhÙÛ¡u ®c¢Mz ®pM¡−e Ef¢ÙÛa 

Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ e¡−uL ®j¡š²¡l 

Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u AY¡L¡−cl ®c¢Mz clh¡l q−ml ¢ial 

®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl Hl ®f¡o¡L fs¡ ¢Rmz e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u m¡n 

…¢m N¡s£−a a¥m−a h−mz ¢h¢XBl Hl HL¢V hs VÊ¡L clh¡l q−ml p¡j−e 

c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m Ll−a 

EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cCz flha£Ñ−a e¡−uh 

p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, e¡−uL ®j¡š²¡l J AÙ»d¡l£ 8/10 

Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ f¤L¥l f¡−s ¢e−u k¡uz ®pM¡−e 

L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n Bjl¡ Eš² 

m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ Bj¡−cl−L clh¡l qm q−a Ešl 

¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV ¢e−u k¡uz ®pM¡−e f¡−Çfl O−ll 

¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ …¢m¢hÜ lš²j¡M¡ AhÙÛ¡u ¢aeS−el 
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m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n ®pM¡−e l¡Ù¹¡l Ef−l c¡s¡−e¡ HL¢V ¢fL 

Bf iÉ¡−e Eš² m¡n ¢ae¢V ph¡C ¢j−m E¢W−u ¢cCz m¡−uL p¤−hc¡l ®a¡l¡h 

Bm£, q¡¢hmc¡l h¡n¡l, e¡−uL ®j¡š²¡l Bj¡−cl p¡aSe−L gm Ce L¢l−u 

m¡C−e ¢e−u B−pz Ae¤j¡e ¢hL¡m f¡yQV¡l pju q¡a j¤M d¤−u ®j−p M¡e¡ 

M¡Ju¡l SeÉ k¡Cz ¢L¿º m¡−nl cªnÉ j−e fs¡u ®M−a f¡¢l e¡Cz a¡lfl 

m¡C−e H−p VÊ¡w−L b¡L¡ f¡El¦¢V M¡Cz f−l q¡pf¡a¡−ml p¡¢SÑLÉ¡m N¡−XÑl 

e¡j¡SM¡e¡u p¡s¡ l¡a AhÙÛ¡e L¢lz 26/02/09 a¡¢lM pL¡−m Bj¡l 

VÊ¡w−L b¡L¡ f¡El¦¢V ®M−u hÉ¡l¡−L AhÙÛ¡e L¢lz ®hm¡ Ae¤j¡e ®csV¡l pju 

m¡C−el ®j−p ®M−u q¡pf¡a¡−m ¢N−u ®l¡N£l ¢hR¡e¡u ö−u b¡¢Lz j¡N¢l−hl 

e¡j¡−Sl B−N ®j−p B¢p M¡Ju¡l SeÉz aMe HLSe T¡s¤c¡l pq 4/5 

Se−L ®j−p ®M−a ®c¢Mz a¡−cl e¡j S¡¢e e¡z M¡e¡ ®M−u m¡C−e L¡E−L e¡ 

®f−u Bh¡l q¡pf¡a¡−ml ¢àa£u am¡u ¢N−u HL l¦−j l¡¢œk¡fe L¢lz 

27/2/09 a¡¢lM pL¡m Ae¤j¡e 7.30 O¢VL¡l pju q¡pf¡a¡−ml p¤−hc¡l 

q¡¢hh l¦−j l¦−j ¢N−u ph¡l e¡−jl a¡¢mL¡ °al£ Ll−a −c¢Mz ¢hL¡m 

Ae¤j¡e 9.00/9.30 Hl pju ¢h¢iæ hÉ¡V¡¢mu¡e ®b−L ¢h¢XBl pcpÉl¡ 

q¡pf¡a¡−ml ¢c−L Bp−a b¡−Lz ph¡C−L q¡pf¡a¡−ml Hj,BC l¦−j 

®k−a ®c¢Mz B¢j J ®pM¡−e k¡Cz I l¦−j j¡−QÑl Ae¤j¡e 12 a¡¢lM fkÑ¿¹ 

b¡¢Lz 13/3/09 a¡¢lM ¢pJ −mx L−ZÑm ®j¡x Bx p¡m¡j pÉ¡l Bj¡−cl−L 

m¡C−e ¢e−u k¡u Bjl¡ ®pM¡−e AhÙÛ¡e Ll−a b¡¢Lz 01/07/09 a¡¢lM 

m¡Ce ®b−L f¤¢mn Bj¡−L ®NËç¡l L−lz HC Bj¡l Sh¡eh¾c£z” 
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The confessional statement of co-accused Sepoy thoi 

aung Marma (C.S.A.197) runs as under- 

“Avwg weMZ 13/7/08 Bs Zvwi‡L LvMovQwo †Rjvq BDR Gi wmcvnx 

c‡` †hvM`vb K‡i PÆMªvg evBZzj B¾Z †Uwbs mgvß K‡i 25/12/08 Bs 

Zvwi‡L wewUwU †UªW †Uªwbs Kivi Rb¨ BDR m`i `ßi wcjLvbvi 

nvmcvZv‡j cÖwk¶‡bi Rb¨ Avwm| 24/2/09 Bs Zvwi‡L Avwg MI iæ‡g 

wWDwU Kwi| 25/2/09 Bs Zvwi‡L BDR nvmcvZv‡ji ˆmwbK jvBb 

e¨viv‡K wbR nj N‡i _vKvi mgq Abygvb mv‡o 9 Uvi w`‡K `ievi n‡ji 

w`K n‡Z e¨vcK †Mvjv¸wji kã ïwb| f‡q Avgiv K‡qKRb ev_iæ‡gi 

cv‡k e‡m _vwK| H w`b weKvj 4.00 Uvi w`‡K nvwej`vi Aveyj evmvi 

Avgv‡`i njN‡i G‡m e‡j ÔÔ K‡qKRb Avgvi mv‡Z AvmÓ| Avgiv 

†Kv_vq hve I †Kb hve wR‡Ám Ki‡j †m D‡ËwRZ n‡q Avgv‡`i 

MvwjMvjvR K‡i ¸wj Kivq ûgwK †`q| Gici Avwg mn wmcvnx †iRvDj, 

†mv‡nj ivbv, iweDj, kvnRvjvj, ivwRe I kvnv`Z †nv‡mb nvwej`vi 

evmv‡ii mv‡_ `ievi n‡j hvB| ILv‡b n‡ji wfZ‡i 4 R‡bi jvk †`L‡Z 

cvB| bv‡qe my‡e`vi †Zvqve Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k jvk¸wj 

`ievi n‡ji mvg‡b ùvov‡bv 1Uv Uªv‡K Zz‡j †`B| Gici Avgiv cvwbi 

cv‡¤úi ILv‡b wM‡q 3Rb †mbv Awdmv‡ii jvk †`L‡Z cvB| I jvk¸‡jv 
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I †Zvqve I †gv³v‡ii wb‡ ©̀‡k GKUv wcK Avc f¨v‡b Zz‡j †`B| 

ciZx©‡Z Avgv‡`i cyKzo cv‡o wb‡q †M‡j ILv‡b 1 R‡bi jvk †`L‡Z 

cvB| H jvkUvI `ievi n‡ji mvg‡b _vKv UªvKUvq Zz‡j †`B| Gici 

nvwej`vi evkvi Avgv‡`i e¨viv‡Ki mvg‡b wb‡q Av‡m| ILvb †_‡K Avwg 

nvmcvZv‡ji †gwW‡Kj Iqv‡W©i D e−‡K P‡j hvB| 26/2/09 Bs ZvwiL 

ch©šÍ Ae ’̄vb Kwi| H w`b ỳcyi 2Uvi ci †gm wewìs Gi cvk w`‡q †`qvj 

UcwK‡q gwZwS‡j P‡j hvB| miKvix †Nvlbv ï‡b 1/3/09 Bs BDR `ßi 

wcjLvbvq Avwm| GB Avgvi e³e¨|” 

The confessional statement of co-accused JCO Naib 

Subader Torab Hossain (C.S.A.181) runs as under- 

“24/02/09 a¡¢l®M j¡ee£u fÐd¡ej¿»£l Ef¢ÙÛ¢a−a ¢fmM¡e¡u ®k fÉ¡−lX 

qu a¡−a A¡¢j cnÑL ¢qp¡−h ¢Rm¡jz fÉ¡−lX ®no qJu¡l fl A¡¢j A¡j¡l 

CE¢e−V q¡pf¡a¡−m Hm¡L¡u Q−m k¡Cz I¢ce påÉ¡ p¡−s p¡aV¡u q¡¢Sl¡u 

®l¡m ®L¡m quz ®pM¡−e f−ll ¢c−el LjÑp§Q£ ®n¡e¡uz f−ll ¢ce clh¡l 

q−m ®L ®L b¡L−h a¡−cl e¡j f−s ®n¡e¡u q¡¢hmc¡l ®p¢mj p−l¡u¡lz ®pC 

a¡¢mL¡u A¡j¡l e¡j ¢Rmz −p Ae¤k¡u£ 25/02/2009 a¡¢lM pL¡m 7.30 

V¡u A¡¢j clh¡l q−ml p¡j−e ®Nm¡jz ®pM¡−e duty la RP  hmm clh¡l 

Hl pju ¢f¢R−u ®N−Rz A¡d¡ O¾V¡ A−fr¡ L−l 8.00 V¡l pju clh¡l 

q−ml c¢re f¡n ¢c−u q−m Y¤¢Lz ¢ed¡Ñ¢la ÙÛ¡−e clh¡l q−ml c¢rZ f¢ÕQj 
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f¡−n h¢pz 9.00V¡l pju DG j−q¡cu A¡p−m clh¡l öl¦ quz DG 

j−q¡cu L¥nm ¢h¢eju ®n−o X¡mi¡a LjÑp§Q£ fÐp‰ A¡−p ®p fÐp−‰ DG 

j−q¡cu h−me HC LjÑp§Q£l Ah¢nø A¡u BDR Hl LmÉ¡−Z MlQ q−hz HC 

Lb¡ hm¡l flfl DG  j−q¡c−ul ®ØV−Sl  ®fRZ ¢cL ®b−L −qC në 

öe−a f¡Cz p¡j−e X¡−e h¡−j ®m¡L Se c¡¢s−u k¡uz 10/15 ®p−Lä fl 

Ešl f¢ÕQj ®L¡e ®b−L …¢ml BJu¡S B−pz clh¡l q−m aMe ¢hnª́ Mm 

f¢l¢ÙÛ¢al pª¢ø quz clS¡, S¡e¡m¡ NÔ¡p ®i−‰ ®m¡LSe ®hl q−u k¡¢µRmz 

A¡¢jJ i¡‰¡ S¡e¡m ¢c−u ®hl q−u A¡¢p  Hhw c¢re f¡−nl l¡Ù¹¡u ¢LR¤re 

A−fr¡ L−l ®c±−s q¡pf¡a¡−m Hm¡L¡u A¡¢pz fÐn¡p¢eL ih−e k¡Cz 

®pM¡e ®b−L q¡pf¡a¡−ml ICU-2 −a k¡Cz ®pM¡−e X¡x A¡jS¡c p¡−qh−L 

ö−u b¡L−a ®c¢Mz ¢a¢e Cn¡l¡ L−l Bj¡−L X¡−Le Hhw h−me a¡l Ù»£l 

…−m ®m−N−R Operation theater  H A¡−Rz A¡j¡−L Mhl H−e ¢c−a 

h−m z Ot ®a k¡Ju¡l fl L−ZÑm pcl¦m p¡−qh J L−ZÑm a¡ei£l p¡−qh−L 

®cM−a f¡Cz ®pM¡−e Mlh f¡C A¡jS¡c p¡−h−ql Ù»£l ¢Q¢Lvp¡ Qm−Rz A¡¢j 

J¢V−a c¡¢s−u b¡L¡ AhÙÛ¡u L−eÑm Cu¡p¢je, ®jSl l¦Lp¡e¡, ®jSl 

g¡lS¡e¡ J HLSe f¤l¦o X¡š²¡l−L  lift ®b−L ®e−j Ot ®a   Y¥L−a  

®c¢Mz  A¡¢j ®pM¡e −b−L ®e−j k¡Ju¡l f−b ¢pf¡q£ A¡m¡E¢Ÿe A¡j¡−L 

AÙ» a¡L L−l N¡m¡N¡m¡S Ll−a b¡−Lz A¡¢j ICU-2 ®a k¡C pwh¡c 

¢c−az A¡¢j A¡h¡l Ot l p¡j−e H−p HLV¡ OT l N¡Ee f¢l Hhw Hj 

A¡C l¦j Hl ¢c−L k¡Ju¡l f−b A¡m¡E¢Ÿe A¡j¡−L A¡h¡−l¡ A¡VL¡u Hhw  
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A¡j¡−L d−l ¢e−u Pickup  N¡¢s−a hp¡−m¡z N¡¢sl p¡−b q¡¢hmc¡l ýj¡u§e 

¢Rmz ®p aMe h−m A¡−l¡ ®m¡L m¡N−hz A¡m¡E¢Ÿe aMe A¡h¡l e¡−uL 

p¤−hc¡l j−e¡”e−L d−l ¢e−u A¡−pz A¡j¡−cl−L ¢e−u 5ew ®NV J clh¡l 

q−ml j¡−Tl S¡uN¡u e¡¢j−u ¢c−u h−m f−s b¡L¡ m¡n…−m¡ N¡¢s−a 

XW¡−az JM¡−e 3Ve£ VÊ¡L ®cM−a f¡Cz JM¡−e aMe e¡−uL p¤−hc¡l 

®j¢XLÉ¡m pqL¡l£ J¢mEl lqj¡e A¡−pz ®p H−p A¡m¡E¢Ÿe J ýj¡u§e−L 

h−m HC h¤−s¡−cl−L ®Le H−e−R, Hl¡ ¢L m¡n EW¡−a f¡l−hz q¡¢hmc¡l 

ýj¡u¤e aMe AÙ»d¡l£ ¢LR¤ °p¢eL−L ®X−L A¡em Hhw a¡−cl−L m¡n 

EW¡−a hmmz A¡m¡E¢Ÿe A¡j¡−L  5ew ®N−V ¢e−u k¡u ®V¢m−g¡e Ll¡−e¡l 

SeÉz A¡¢j  MI l¦−j ®V¢m−g¡e Ll−m q¡¢hmc¡l q¡−nj p−l¡u¡l ®V¢m−g¡e 

dl−m A¡¢j a¡−L m¡n EW¡−e¡l SeÉ ®m¡L f¡W¡−a h¢mz aMe ®hm¡ 2V¡ 

h¡−Sz ¢g−l H−p −c¢M VÊ¡−L 3V¡ m¡n JW¡−e¡ q−u−Rz q−ml p¡j−e DG J  

DDG  j−q¡cu Hl m¡n f−s b¡L−a ®c¢Mz I c¤CV¡ m¡nJ a¡l¡ JW¡uz 

A¡¢j A¡h¡l ®V¢m−g¡e L¢lz 3.00V¡l pju q¡pf¡a¡m ®b−L q¡¢hmc¡l 

A¡h¤m h¡n¡l 2Se °p¢eL pq A¡−pz clh¡l q−ml j−dÉJ A−eL m¡n ¢Rmz 

A¡¢j A¡h¡l ®g¡e Ll−m e¡−uL ®j¡š²¡l ®g¡e d−lz a¡−L A¡¢j A¡−l¡ ®m¡L 

f¡W¡−L h¢mz ®j¡š²¡l 4V¡l ¢c−L e¡−uL A¡p¡cpq 4/5 Se °p¢eL ¢e−u 

A¡−pz HC ph °p¢eL ¢c−u a¡l¡ VÊ¡−L m¡n JW¡−m¡z fÐ¡u 37-¢V m¡n  2 

VÊ¡−L  JW¡−e¡ q−m¡z m¡n JW¡−e¡ ®no q−a fÐ¡u 5V¡ ®h−S k¡uz A¡j¡−cl−L 

ýj¡u¤e aMe Ešl f¡−nl f¡¢el VÉ¡w−Ll p¡−bl gy¡L¡ O−l ®k−a h−mz 
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®pM¡−e ¢N−u −c¢M 3V¡ m¡nz påÉ¡l ¢c−L q¡¢hmc¡l ýj¡u¤e Pickup N¡¢s 

¢e−u A¡p−m A¡j¡l ®m¡LSe m¡n E¢W−u ®cuz j−e¡l”−L A¡l ®cM−a f¡C 

e¡Cz A¡¢j ®pM¡e ®b−L hÉ¡l¡−L k¡Cz ®pM¡e ®b−L A¡¢j fÐp¡n¢eL ih−el 

®VÊ¢ew ú¥−m k¡Cz Il¡−a A¡l ®hl qC e¡Cz fl¢ce ®i¡−l ®hl q−u hÉ¡l¡−L 

k¡C e¡Ù¹¡ ®M−az c¤f¤−l °p¢eL ®j−p M¡h¡l ®M−u ®gl¡l f−b p¤−hc¡l 

q¡¢hh¤l lqj¡e, e¡−uL p¤−hc¡l n¡jp¤m A¡mj J q¡¢hmc¡l q¡−pj p−l¡u¡l 

Hl p¡−b ®cM¡ quz q¡−pj p−l¡u¡l hmm 25 a¡¢l−M l¡−a a¡l L¡−R 

HLSe ¢Øf¢lV Q¡C−a H−p¢Rmz A¡¢j e¡j S¡e−a Q¡C−m ®p e¡j e¡ h−m 

X¡e ¢c−L Q−m k¡uz A¡jl¡ p¡j−el ¢c−L q¡V−a b¡¢Lz Ešl ¢c−Ll EME 

ihe ®b−L aMe hÐ¡n g¡u¡l öl¦ q−m A¡jl¡ l¡Ù¹¡l Jfl ö−u b¡¢Lz A¡d¡ 

O¾V¡ A−fr¡ Ll¡l fl A¡jl¡ ®k k¡l ¢c−L Q−m k¡Cz 2.30 V¡l ¢c−L A¡¢j 

®S¢pJ ®j−p k¡C Hhw A¡j¡l ¢LR¤ L¡fs ®Q¡fs ¢e−k H−p duty ®S¢pJ 

l¦−j Ef¢ÙÛa qCz A¡¢j aMe CE¢egjÑ hcm L−l rest ¢e−a b¡¢Lz 4V¡l 

f−l ®cM−a f¡C ®m¡LSe M¤h R¤−V¡R¤¢V Ll−R Hhw ®k ®k i¡−h f¡l−R 

¢fmM¡e¡ ®b−L ®h¢l−u k¡−µRz A¡¢j J aMe q¡pf¡a¡−ml f§hÑ ¢c−Ll ®cu¡m 

Vf−L ®hl q−u k¡Cz I pju A¡j¡l ®R−m ¢h¢XA¡l Hl ¢pf¡q£ nl£g 

A¡q−jc−L ®g¡e ®cCz nl£g A¡j¡−L h−m ®pJ ®h¢l−u k¡−µR z q¡S¡l£h¡N 

h¡S¡l Hl f¢ÕQj ¢c−L ¢N−u 2 Se HLp¡−b qCz ®pM¡−e ®b−L  A¡p¡c 

®NV k¡Cz A¡p¡c ®NV ®b−L k¡œ¡h¡¢s J ®pM¡e ®b−L ®Xjl¡u A¡j¡l ®R−ml 

Q¡Q¡ nÄöl Hl h¡p¡u E¢Wz ®pM¡−e 28 a¡¢lM fkÑ¿¹ ®b−L h¡¢s−a lJu¡e¡ 
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qCz ®l¢XJ/ ®V¢m¢in−e ®O¡oe¡ ö−e 01 a¡¢l−M ¢fmM¡e¡l 4ew ®N−V A¡¢p 

Hhw 3 a¡¢l−M ®ia−l Y¤¢Lz” 

The confessional statement of co-accused Sepoy Md. 

Shohel Rana (C.S.A.192) runs as under- 

“Avwg 2008 mv‡ji GwcÖ‡j ivRkvnx‡Z wewWAvi ˆmwbK c‡` fwZ© n‡q 

13/7/08Bs n‡Z PÆMÖvg evBZyj BRy‡Z †gŠwjK cÖwk¶b MÖnb K‡i 

25/12/08Bs Zvwi‡L 18/ gv‡mi wewUwU †KvP Kivi Rb¨ wcjLvbvq Avwm| 

13/1/09 Zvs †_‡K †U«wbs ïi“ nq wewWAvi m`i `ßi nvmcvZv‡j| 

24/2/09Bs Zvs Avwg wewWAvi mßvn Dcj‡¶ eo Lvbvi Rb¨ ˆmwbK †g‡m 

KvR Kwi| 25/2/09Bs Zvs †fv‡i D‡V wbqwgZ Kv‡Ri Ask wnmv‡e 

MÖvD‡Û Svoy †`B| Gi G‡m MÖvD‡Û dj Bb nB| H mgq †U«wbK N.C.O 

Aveyj Kv‡kg I weGgGg †mwjg †gRi wR wQ‡jb| weiwZ w`‡j Avgiv 

jvB‡b †diZ hvB| Abygvb mKvj 8.00Uvi w`‡K Avevi jvB‡b wb‡q dj 

Bb Kivq †gRi wR weGgGg †mwjg| †mLvb †_‡K wKQy Rb‡K `iev‡i 

wgjvq| Avwg mn 5Rb‡K Working G Wv‡K| wewWAvi nvmcvZv‡ji 

E.N.T wWcvU©‡g‡›U _vjv evmb cwi¯‹vi Kwi| cwi¯‹vi evmb cÎ wewWAvi 

nvmcvZvj cÖmvkwbK feb ivL‡Z hvq Abygvb mKvj 09.30wgt Gi w`‡K| 

ZLbB ¸jv¸wji kã ïwb| Abygvb ỳcyi 01.30 wgt ch©š— †mLv‡bB 

wQjvg| Gici jvB‡b  Avwm| Abygvb weKvj 400 NwUKvq  nvwej`vi 

evmvq  G‡m  Avgv‡`i  Iqvwms  Gi  Rb¨ Wv‡K  Avgiv  f‡q bv  DV‡Z 
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PvB‡j MvwjMvjvR K‡i Ges  e‡j  †h cvjv‡q  †K‡o  euvP‡Z  cviev  bv|  

Gici wb‡P  †b‡g  Avgv‡`i  dj Bb  Kivq|Avwg,  kvnv`vZ  kvnvRvjvj  

ivwRe  †iRvDj  , iweDj I   AcvV¨ kg©v wQjvg|  Avgv‡`i `ievi n‡j 

wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  A¯Gavix  ˆmwbK  wKQy  

ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  †Zvive  m¨vi †K wPwb| wKQy¶b 

c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  †WWewW ¸‡jv ev`xi `vov‡bv 

wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  avixiv fxwZ  cª̀ k©b  K‡i|  

nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  eo  Kvco G‡b  †`q|  Avwg 

ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk wQj|  mevB  wg‡j  Zz‡j  †`B| 

Gici  cyKzi cvo n‡Z  GKwU  jvk DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  

wb‡q hvq|  †mLvb  †_‡K  3wU  jvk wcKAvc  Mvox‡Z DVv‡bv nq|  Gi 

ci  Avgv‡`i dj Bb K‡i jvB‡b wb‡q  Av‡m| jvB‡b  G‡m  †Mvmj  

Kwi| wb‡P  b‡g  †g‡m  LvB|  Gici wewWAvi  nvmcvZv‡j  wW e−K  

wØZxq  Zjvq  Ae¯nvb Kwi|  26/2/09  Bs  Zvs  ỳcyi  2 Uv ch©š—  

wQjvg| Gi ci  †jvKRb‡K cvjvB‡Z  †`‡L  Abygvb  400 NwUKvq  

ˆmwbK  mvg‡b  w`‡q Iqvj UcwK‡q  cvwj‡q  hvq|  Lvjv‡Zv  †ev‡bi  

evmvq wQjvg|  †mLvb  †_‡K  †hvM`v‡bi  †Nvlbv  ï‡b 01/3/09 Zvs 

wcjLvbv  4 bs  †M‡U  Avwm|  03/3/09 Zvs  wfZ‡i  XzwK|  Gic‡i  

nvmcvZvj  ˆmwbK  †g‡m wQjvg|  †mLvb †_‡K  01/7/09 Zvs  †MªdZvi  

K‡i|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

349 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W.423 is the eye witness to the occurrence. He identified 

the accused-respondent with his badge No. and saw him to 

participate in taking away dead bodies from Darber in order to 

screen the offenders. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.423 thus can safely be relied on. From the 

confessional statement of the accused-respondent it appears that 

the accused-respondent had his particiapation in hiding the dead 

bodies of army officers killed in Darbar and it finds 

corroboration by P.W. 423. Although he was taken on remand 

but no evidence appears that his confession was obtained under 

coercion or by way of undue influence. The confessions of co-

accused also find corroborative to the testimony of P.W. 423 in 

respect of his active participative in screening the dead bodies. 



 

 

11043

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.423 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he actively 

participated with other rebellions to the occurrence in 

committing murder of army officers in Peekhana on 25th Feb, 

2009 and screen the dead bodies thereafter.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 
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failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged for 302/201/34/382 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 302/201/149/34/382 of the Penal Code beyond 

the knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimony of P.W.423 

does not bear any relevancy against the accused-respondent. 

Moreover, he himself had participation to the act of hiding the 

dead bodies and as an accomplice his evidence can’t be relied 

on. The confession of the accused-respondent and those of co-

accused do not bear any evidentiary value since all the 

confessional statements are exculpatory in nature and find no 

corroboration by any independent witness.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant appeal as against 

the accused-respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case and also the confessional statement of 

the accused-respondent and those of co-accused.  

To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 
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From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the accused-respondent as a member of BDR and having had 

his presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 

disappear with intent to screen the offender from legal 

punishment.   

His participation to the occurrence in disappearing the 

dead bodies of army officers finds corroboration by his own 

confession and the confessional statements of co-accused. 

The accused-respondent Naik Md. Mokter Hossain 

(C.S.A.179), stated in his confessional statement- 

“`ievi n‡ji `wÿb cv‡k¦© GKwU wewWAvi Gi 3 Uwb UªvK †`wL| Uªv‡Ki 

Dci 6/7 R‡bi jvj| Av‡iv 4/5 R‡bi jvk gvwU‡Z c‡o _vK‡Z †`wL| 

gvwU‡Z c‡i _vKv GKR‡bi jvk †`‡L Wv: jyrdi ingv‡bi gZ g‡b nq| 

Avwg †Zvive mv‡ne †K LyR‡Z _vwK| Avwg `ievi n‡ji DËi cv‡k¦© 

†Zvive mv‡ne cvB| †Zvive mv‡ne ZLb nvwej`vi evkvimn  ˆmwbK‡`i 
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wb‡q jvk LyRwQj| Avgv‡K †`‡L †Zvive mv‡ne e‡j _vK| Zvici 

†Zvive mv‡ne mevB‡K wb‡q 3 Uwb Uªv‡Ki Kv‡Q hvb| wewUwU ˆmwbK w`‡q 

jvk¸‡jv Uªv‡K †Zv‡jb| Uªv‡K jvk †Zvjv †k‡l †Zvive Avjxi ‡bZ…‡Z¡ 

Avgiv `ievi n‡ji DËi cv‡k¦© cvwbi U¨vswKi †fZ‡i _vKv Av‡iv 3wU 

jvk D×vi K‡i GKUz c‡i Av‡iv GKwU wcKAvc f¨v‡b Zzwj| wcKAvc 

f¨v‡b Av‡M ‡_‡KB Av‡iv GKwU jvk wQj| wcK Avc f¨v‡bi mv‡_ GKwU 

G¨v¤̂y‡jÝ Av‡m †mB G¨v¤̂y‡j‡Ý bv‡qe my‡e`vi †gwW‡Kj mnKvix 

IqvwjDjøv e‡m wQj| IqvjxDjøvni †bZ…‡Z¡ jvk 3wU c~e© w`‡K wb‡q hvq| 

ZLb Avgiv †Zvive mv‡n‡ei †bZ…‡Z¡ nvmcvZv‡ji w`‡K iIbv K‡i| 

cw_g‡a¨ †Zvive Avjx e‡j †WW ewW wWm‡cvRv‡ji cÖvKwU K‡i Avmjvg| 

nvmcvZv‡j Avwm| nvmcvZv‡j hvIqvi Av‡M ‰mwbK ‡g‡m Lvevi LvB| ” 

No evidence appears that his confession was obtained by 

way of oppression. The recording Magistrate P.W.349 certified 

the confession as voluntary. It also appears true in view of the 

attending facts and oral evidence on record.  

Co-accused  Habilder Med. Asstt. Md. Abul Bashar 

(C.S.A.178) stated in his confessional statement- 

“e¡−uL p¤−hc¡l ®a¡l¡h A¡m£ A¡j¡−L m¡n…¢m VÊ¡−L a¥−m ¢c−a h−m Hhw 

HlC j−dÉ 1V¡  ¢e VÊ¡L clh¡l q−ml p¡j−e Q−m A¡−p z ¢e−cÑn ®j¡a¡−hL 

A¡¢jJ A¡j¡l p¡−b b¡L¡ p¡aSe ¢pf¡q£ 4¢V A¡¢jÑ A¢gp¡−ll m¡n VÊ¡−L 
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a¥−m ®cCz clh¡lq−m b¡L¡ AeÉ¡eÉ AÙ»d¡l£ SJu¡el¡ A¡j¡−cl−L clh¡l 

q−ml ¢fR−el j¡S¡−ll f¤L¥−ll f¡−s ¢e−u k¡uz ®pM¡−e a¡h¤l p¡j−e 

lÉ¡−hl −f¡o¡L f¢l¢qa AhÙÛ¡u ®jSl lÉ¡w−Ll A¢gp¡−ll jªa ®cq −cM−a 

f¡Cz ®pM¡−e ®j¢XLÉ¡m pqL¡l£ e¡−uL ®j¡š²¡l−L m¡−nl f¡−n ®cM−a 

f¡Cz Bjl¡ m¡n VÊ¡L a¥¢m Hhw m¡n…¢m ¢eu¡ VÊ¡L clh¡l q−ml f§hÑ¢c−L 

Q−m k¡uz f−l j¤−M¡n Hhw ®qX−jV f¢l¢qa pnÙ» AhÙÛ¡u b¡L¡ 4Se 

¢h¢XA¡l SJu¡e A¡j¡−cl−L f¡¢el f¡−Çfl ¢eLV ¢e−u k¡uz f¡¢el f¡−ðl 

clh¡l qm ®b−L 200 NS Ešl ¢c−L q−hz A¡j¡−cl p¡−b ®j¢XLÉ¡m 

pqL¡l£ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£J ¢Rmz” 

Co-accused Sepoy Rajib Meah (C.S.A.195) stated in his 

confessional statement - 

“q¡¢hm¡c¡l h¡n¡l ¢p¢eul qJu¡u a¡l Lb¡ j−a¡ A¡¢j, ¢pf¡q£ n¡q 

S¡m¡m, ®lS¡Em Cpm¡j, n¡q¡c¡a l¢hEm Cpm¡j, −p¡−qm l¡e¡ Hhw °buj 

j¡jÑ¡pq A¡j¡l¡ HLC hÉ¡−Ql 7Se ¢pf¡q£ q¡¢hmc¡l h¡n¡−ll p¡−b lJu¡e¡ 

®cCz q¡¢hmc¡l h¡n¡l A¡j¡−cl−L clh¡l q−ml ¢c−L ¢e−u k¡uz Hl A¡−N 

LM−e¡  clh¡l q−m k¡C e¡Cz A¡j¡−cl ®L ¢LR¤C h−m e¡Cz ®pM¡−e ¢N−u 

e¡−uL p¤−hc¡l ®a¡l¡h pÉ¡l Hhw HLV¤ f−l e¡−uL ®j¡š²¡l pÉ¡l−L ®cM−a 

f¡Cz clh¡l q−m Y¤−L ®c¢M j−’l HLV¤ c§−lC 4 S−el m¡n f−l A¡−Rz 

a¡−cl lÉ¡wL J ®ej ®fÔV e¡ b¡L¡u ¢Qe−a f¡¢l e¡Cz e¡−uL p¤−hc¡l 

®a¡l¡h A¡m£ J q¡¢hmc¡l h¡n¡−ll Lb¡j−a¡ A¡jl¡ pL−m clh¡l qm 



 

 

11049

®b−L 4V¡ m¡n clh¡l q−ml c¢re f¡n −b−L 3¢V m¡n Hhw f¤L¥l f¡s 

®b−L 1¢V m¡npq ®j¡V 8¢V m¡n HL¢V 3V¢e VÊ¡L J HL¢V ¢fLA¡−f 

E¢W−u ®cCz a¡lj−dÉ 5¢V m¡n VÊ¡−L Hhw 3¢V m¡n ¢fLA¡−f E¢W−u ®cCz 

A¡j¡−cl p¡−b b¡L¡ e¡−uL p¤−hc¡l ®a¡l¡h A¡m£, q¡¢hmc¡l h¡n¡l e¡−uL 

®j¡š²¡lpq Af¢l¢Qa A¡−l¡ 10/12Se ¢h ¢X A¡l pcpÉ m¡n …−m¡ d−l 

N¡s£−a E¢W−u  ®cCz” 

Co-accused Sepoy Md. Shahadat Hossain (C.S.A.191) 

stated in his confessional statement- 

“®p Bj¡−L pq ¢pf¡q£ 80251 n¡qS¡m¡m, ¢pf¡q£ 79975 ®lS¡Em 

Cpm¡j, ¢pf¡q£ ®p¡−qm l¡e¡, ¢pf¡q£ 80533 ®j¡x l¢hEm Cpm¡j,¢pf¡q£ 

l¡¢Sh 80025 °Luj j¡jÑ¡−cl−L e£−Q e¡j¡u J gm Ce Ll¡uz 

Bj¡−cl−L 36 l¡C−gm hÉ¡V¡¢mu¡−el NË¡Eä ¢c−u clh¡l q−m ¢e−u k¡uz 

aMe e¡−uL ®j¡š²¡l J q¡¢hmc¡l h¡n¡l H−p ®k¡N −cuz ®pM¡−e Ae¤j¡e 

20/30 Se AÙ»d¡l£ ®f¡o¡L f¢l¢qa ¢h¢XBl pcpÉ−cl ®cM−a f¡Cz 

L−uLSe ¢h¢XBl pcpÉ−L fa¡L¡ ¢c−u j¤M h¡d¡ AhÙÛ¡u ®c¢Mz ®pM¡−e 

Ef¢ÙÛa Bj¡l ®L¡−pÑl ®VÊ¢ew ®S¢pJ e¡−uh p¤−hc¡l ®a¡l¡h Bm£ e¡−uL 

®j¡š²¡l Ef−l ¢h¢XBl q¡pf¡a¡m ¢fmM¡e¡u AY¡L¡−cl ®c¢Mz clh¡l 

q−ml ¢ial ®gÓ¡−l Q¡l¢V m¡n ®c¢Mz a¡l¡ ¢h¢XBl Hl ®f¡o¡L fs¡ ¢Rmz 

e¡−uh p¤−hc¡l ®a¡l¡h Bm£ pq AeÉ¡eÉ AÙ»d¡l£l¡ A−Ù»l j¤−M iu ®c¢M−u 

m¡n …¢m N¡s£−a a¥m−a h−mz ¢h¢XBl Hl HL¢V hs VÊ¡L clh¡l q−ml 



 

 

11050

p¡j−e c¡s¡−e¡ ¢Rmz Bj¡l¡ m¡n a¥m−a e¡ Q¡C−m a¡l¡ Bj¡−cl−L …¢m 

Ll−a EÜa quz Bjl¡ pL−m ¢j−m m¡n …¢m VÊ¡−L E¢W−u ¢cCz flha£Ñ−a 

e¡−uh p¤−hc¡l ®a¡l¡h Bm£, q¡¢hcmc¡l h¡p¡l, e¡−uL ®j¡š²¡l J AÙ»d¡l£ 

8/10 Se ¢j−m Bj¡−cl−L clh¡l q−ml ¢LR¤ f¤L¥l f¡−s ¢e−u k¡uz 

®pM¡−e L¡−m¡ ®f¡o¡L fs¡ HLS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n 

Bjl¡ Eš² m¡n¢V I VÊ¡−L E¢W−u ¢cCz a¡lfl a¡l¡ Bj¡−cl−L clh¡l qm 

q−a Ešl ¢c−Ll j¡W f¡l q−u f¡¢e f¡−Çfl ¢eLV ¢e−u k¡uz ®pM¡−e 

f¡−Çfl O−ll ¢ial ®gÓ¡−l ¢h¢XBl Hl ®f¡o¡L fs¡ …¢m¢hÜ lš²j¡M¡ 

AhÙÛ¡u ¢aeS−el m¡n ®cM−a f¡Cz a¡−cl ¢e−cÑ−n ®pM¡−e l¡Ù¹¡l Ef−l 

c¡s¡−e¡ HL¢V ¢fL Bf iÉ¡−e Eš² m¡n ¢ae¢V ph¡C ¢j−m E¢W−u ¢cCz 

m¡−uL p¤−hc¡l ®a¡l¡h Bm£, q¡¢hmc¡l h¡n¡l, e¡−uL ®j¡š²¡l Bj¡−cl 

p¡aSe−L gm Ce L¢l−u m¡C−e ¢e−u B−pz” 

Co-accused Sepoy Thoi Aung Marma (C.S.A.197) stated 

in his confessional statement - 

“ILv‡b n‡ji wfZ‡i 4 R‡bi jvk †`L‡Z cvB| bv‡qe my‡e`vi †Zvqve 

Avjx I gy³vi †nv‡m‡bi wb‡ ©̀‡k jvk¸wj `ievi n‡ji mvg‡b ùvov‡bv 1Uv 

Uªv‡K Zz‡j †`B| Gici Avgiv cvwbi cv‡¤úi ILv‡b wM‡q 3Rb †mbv 

Awdmv‡ii jvk †`L‡Z cvB| I jvk¸‡jv I †Zvqve I †gv³v‡ii wb‡ ©̀‡k 

GKUv wcK Avc f¨v‡b Zz‡j †`B|” 
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Co-accused JCO Naib Subader Torab Hossain 

(C.S.A.181) stated in his confessional statement - 

“3.00V¡l pju q¡pf¡a¡m ®b−L q¡¢hmc¡l A¡h¤m h¡n¡l 2Se °p¢eL pq 

A¡−pz clh¡l q−ml j−dÉJ A−eL m¡n ¢Rmz A¡¢j A¡h¡l ®g¡e Ll−m 

e¡−uL ®j¡š²¡l ®g¡e d−lz a¡−L A¡¢j A¡−l¡ ®m¡L f¡W¡−L h¢mz ®j¡š²¡l 

4V¡l ¢c−L e¡−uL A¡p¡cpq 4/5 Se °p¢eL ¢e−u A¡−pz HC ph °p¢eL 

¢c−u a¡l¡ VÊ¡−L m¡n JW¡−m¡z fÐ¡u 37-¢V m¡n  2 VÊ¡−L  JW¡−e¡ q−m¡z m¡n 

JW¡−e¡ ®no q−a fÐ¡u 5V¡ ®h−S k¡uz A¡j¡−cl−L ýj¡u¤e aMe Ešl 

f¡−nl f¡¢el VÉ¡w−Ll p¡−bl gy¡L¡ O−l ®k−a h−mz ®pM¡−e ¢N−u −c¢M 3V¡ 

m¡nz påÉ¡l ¢c−L q¡¢hmc¡l ýj¡u¤e Pickup N¡¢s ¢e−u A¡p−m A¡j¡l 

®m¡LSe m¡n E¢W−u ®cuz” 

Co-accused Sepoy Md. Shohel Rana (C.S.A.192) stated 

in his confessional statement - 

“Avgv‡`i `ievi n‡j wb‡q  hvq|  wfZ‡i  Abygvb  25/30 Rb  

A¯Gavix  ˆmwbK  wKQy  ˆmwb‡Ki  gyL evav wQj|  bv‡qK  my‡e`vi  

†Zvive  m¨vi †K wPwb| wKQy¶b c‡i bv‡qK gyI“vi‡K †`wL| †Zvive m¨vi  

†WWewW ¸‡jv ev`xi `vov‡bv wewWAvi  U«vK  G  Zzj‡Z  e‡j| A¯G  

avixiv fxwZ  cª̀ k©b  K‡i|  nvwej`vi  evmvi wewWAvi  g‡bvMªvg  Avjv  

eo  Kvco G‡b  †`q|  Avwg ỳBwU  jvk Zz‡j  †`B|  †gvU  4wU  jvk 

wQj|  mevB  wg‡j  Zz‡j  †`B| Gici  cyKzi cvo n‡Z  GKwU  jvk 
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DVvq| Gi c‡i cvwbi cv‡¤ci  wbKU  wb‡q hvq|  †mLvb  †_‡K  3wU  

jvk wcKAvc  Mvox‡Z DVv‡bv nq|” 

The confessional statements of co-accused find 

corroboration by the oral evidence of P .W. 423 and all those 

bear evidentiary value in view of section 30 of the Evidence 

Act.  

Prosecution adduced direct evidence in support of the 

charge against the accused-respondent. P.W. 423 provides 

direct evidence of his knowledge as to commission of offence 

of committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence. The above evidence also finds corroboration by 

his own confession. 

P.W. 423 deposed-  

‘Avgiv Pickup G D‡V `ievi n‡ji mvg‡b hvB Abygvb 15.30 wgt 

`ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 †Zvive û‡mb 34227 evkvi‡K 

A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R 

e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne mvnm †`b| jvk †`‡L Avwg Amy ’̄ 

†eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 3088 jvk DVv‡bvi Kv‡R P‡j 
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hvq| 79975 †iRvDj, 79963 ivwRe| 80025 gvg©v, 80062 †mv‡nj ivbv, 

80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 iweDj, 69476 Rqb~j, 

78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk DVv‡Z †`wL| J.c.o 5552 

Avey mvB` KvR Z`viK KiwQj| 30109 ûgvqyb, 37309 AvdvR, 42583 

gy³vi, jvk DVv‡bv Z`viK KiwQj| 5279 g‡bvibyb †mLv‡b e‡m `ievi n‡ji 

c~e© cv‡k¦© A‡bK jvk c‡o Av‡Q| UªvK `ievi n‡j c~‡e© hvq| Avwg ‰mwbK jvB‡b 

P‡j Avwm|’ 

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Section 201 of the Penal 

Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Section 201 of the Penal Code and he is 

sentenced to suffer imprisonment for 7(seven) years and fine of 

Tk.5,000/-(five thousand), in default, to suffer S.I. for 1(one) 

year.  
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 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 

C.S. Accused No.368 Sepoy Medical Asstt./78160 Md. 

Alamgir Kabir @ Mukta.  

Trial court charged the accused-respondent under 

Sections 302/149/201/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 71 Naib Subader Md. Hasim Uddin 

 P.W.423 Sepoy Sheikh Rassel and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   
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P.W.71 Naib Subader Med. Asstt. Md. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 

were running towards hospital. At about 10.30 many BDR 

personnel came into hospital with violent mood. He came to see 

Helal of 13 Battalion, Habilder Yousuf, 30109 Habilder 

Humayun with S.M.G and grenade, Naik Ziaul with S.M.G, 

Sepoy Rahim with Rifle and Pistol, Naik Guljar with S.M.G, 

Subader Ramendro Nath with S.M.G. Naik Agnaishar with 

S.M.G., Lance Naik Enamul Kabir with grenade, Sepoy 

Ziauddin and the accused-respondent Sepoy Alamgir, Sepoy 

Ariful with Rifle, Sepoy Anowar with Pistol, Sepoy Moyazzem, 

Sepoy Monowar, Sepoy Razzaque with rifle, Sepoy Zabayer 

with grenade, Sepoy Lelin Chakma with grenade, Sepoy 

Rffiqul with Rifle and Sepoy Yousuf with S.M.G. Later on, he 

also came to see Habilder Yousuf, Habilder Humayun, Naik 

Subeder Helal, Sepoy Abdur Rahim to move on a pick-up with 

arms. 

In cross-examination on behalf of the accused-

respondent, he stated that he deposed before the Magistrate. 
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Having heard of firing he came to hospital at 9.45 and came to 

see 100 of BDR personnel around the hospital. They were all in 

uniform. The accused are also in the midst of BDR personnel 

with arms. He was in the charge of ward master.  Lt. Col. 

Yeasmin was in charge of mortuary. He kept 4 dead bodies in 

mortuary. He denied the suggestion that he kept the dead bodies 

there at the instruction of Lt. Col. Yeasmin. He did not make 

any entry in the register of the dead bodies. He did not know 

whether the register was maintained for the dead bodies in 

mortuary. He kept the particulars of the dead bodies and later 

on made entry of it in the register. He denied the suggestion that 

he himself committed murder to those dead bodies and as such 

he made entry of their particulars. His duty was to supervise the 

wards, not to provide any treatment. The injured persons who 

came to hospital from 7 A.M. to 10 P.M. on 25.02.2009 were 

sent to Red-crescent hospital at the instruction of Lt. Col. 

Sadrul Alom. On 2502.2009 medical assistant Sarfuddin 

Kaiser, Naik Attaur Rahman, Habilder Medical Assistant Abdur 

Rouf,  Naik Medical Assistant Julhas Uddin, Naik Subder 

Abdul Mannan and some others with him. None of them had 
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any arms in their hands. The aforesaid BDR personnel were in 

different wards when he was taken down to ground floor by 

Rahim. He deposed before Magistrate and I.O. on 08.11.2009. 

He deposed before I.O. firstly at 10 A.M. He denied the 

suggestion that his statements before I.O. and Magistrate were 

contradictory. He denied the suggestion that he deposed falsely.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead bodies. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 Shahjahan 

Sikder, 80533 Robiul, 69476 Joinul, the accused-respondent 

78160 Alamgir, 78198 Ziauddin to pickup dead bodies on the 
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truck. He also came to see J.C.O. 5552 Abu Sayed to supervise 

the aforesaid work. 30109 Humayun, 37309 Afzal, 42583 

Mukter were also supervising the work. 5279 Monoranjan told 

that to the east of Darber Hall some dead bodies were lying. 

Truck proceeded to the East side of Darber. Afterwards he came 

back to Barak.  

In cross-examination on behalf of the accused-respondent, 

he stated that he joined in BDR on 13.07.2008. He had training 

for 6 months in Chittagong and came to Peelkhana on 

25.12.2008. He deposed before the I.O. that having heard firing 

sound he took shelter on 2nd floor of the Barak and for taking 

meal he got down on the floor. Subeder Hasim Uddin called 

him. He did not run away. Hasim Uddin was the ward master of 

hospital. Hasim Uddin asked him to go with them and according 

to instruction of Hasem Uddin he went with them. He denied the 

suggestion that he did not go to the hospital. He remained on a 

pick up for about 5/6 minutes. He did not depose before anybody 

except I.O. He cannot see whether the dead bodies were 

recovered at his instance. He denied the suggestion that he had 
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participation in the rebellion and that he concealed the dead 

bodies and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.423 deposed before him that 

Hashem Uddin called the accused Md. Alamgir Kabir and 

Habib and asked them to go with them. He cited Hashim Uddin 

as witness in C.S. P.W.423 deposed before him against Naik 

Asaduzzaman. Asaduzzman was not sent up in C.S. Hashem 

Uddin made 161 and 164 statements on 08.11.2009. He denied 

the suggestion that Hashem Uddin did not refer the badge No. 

of the accused Md. Alamgir Kabir in his 164 statements.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.71 and 423 are eye 

witnesses to the occurrence. P.W.71 saw the accused-

respondent with arms. P.W.423 identified the accused-

respondent with his badge No. and saw him picking-up dead 

bodies from Darbar in a truck to cause disappearance of 
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evidence for screening the offenders. They were thoroughly 

cross-examined on behalf of the accused-respondent but his 

evidence could not be assailed, tainted or embellished in any 

manner. 

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. as referred above is sufficient to prove the charges 

against the accused-respondent. He further submits that from 

the evidence on record it is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object he took up arms by plundering kote and was 

looking for army officers to implement their common object to 

kill them and consequently committed murder of army officers 

in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34 of the Penal Code but the prosecution having failed 

to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/201/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W. 71 

does not bear any substance against the accused-respondent. He 

refers the name as ‘Sepoy Alamgir’ without his badge No. In 

cross-examination on behalf of Naik Subedar Helal he admitted 

‘I.O Hl L¡−R Sh¡eh¾c£ ®cJu¡l B−NC Bp¡j£−cl ®l¢Sx ew pwNËq L−l¢R’ His 
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evidence thus appears as tutored and unreliable. More so, from 

the evidence of P.W. 423 it appears that he was also an 

accomplice. P.W. 423 thus deposed ‘¢hL¡m 15.00 O¢VL¡u Bj¡−L 

HLSe AÙ»d¡l£ X¡L ®cuz’ He further admits in his cross-

examination ‘q¡¢pj E¢Ÿe p¡−q−hl (the accused-respondent) Lb¡u 

B¢j J−cl p−‰ k¡Cz’ In view of above statement of P.W. 423 he 

himself was an accomplice and he had active participation in 

lifting dead bodies from Darbar to screen the offenders. The 

identification to the accused-respondent appears doubtful. Such 

evidence dubious in nature can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant appeal as against 

the respondent is liable to be dismissed.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

 To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 

the accused-respondent as a member of BDR and having had 

his presence in Peelkhana during the occurrence resultant to 

committing death of a large number of army officers by his 

fellow rebellions taking out arms by plundering kote and 

magazine since 9.30 A.M. and having aware of the same and 

observing the dead bodies deliberately caused the evidence to 
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disappear with intent to screen the offender from legal 

punishment.   

Prosecution adduced direct evidence in support of the 

charge against the accused-respondent. P.W. 423 provide direct 

evidence of his knowledge as to commission of offence of 

committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence.  

P.W. 423 deposed-  

“weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 

A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|” 
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The testimony of P.W. 71 does not bear any substance as 

to the offence of causing disappearance of evidence and his 

testimony as to see the accused-respondent with arms finds no 

corroboration and that uncorroborated solitary testimony can’t 

be relied on.   

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Section 201 of the Penal 

Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 

 Accordingly, the accused-respondent is found guilty of 

offences under Section 201 of the Penal Code and he is 

sentenced to suffer imprisonment for 7(seven) years and fine of 

Tk.5,000/-(five thousand), in default, to suffer S.I. for 1(one) 

year.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 



 

 

11066

C.S. Accused No.369 Sepoy Medical Asstt. /78198 Md. 

Zia Uddin Bablu.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 

 P.W. 71 Naib Subader Md. Hasim Uddin 

 P.W.423 Sepoy Sheikh Rassel and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.71 Naib Subader Med. Asstt. Md. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 
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were running towards hospital. At about 10.30 many BDR 

personnel came into hospital with violent mood. He came to see 

Helal of 13 Battalion, Habilder Yousuf, 30109 Habilder 

Humayun with S.M.G and grenade, the accused-respondent 

Naik Ziaul with S.M.G, Sepoy Rahim with Rifle and Pistol, 

Naik Guljar with S.M.G, Subader Ramendro Nath with S.M.G. 

Naik Agnaishar with S.M.G., Lance Naik Enamul Kabir with 

grenade, Sepoy Ziauddin and Sepoy  Alamgir, Sepoy Ariful 

with Rifle, Sepoy Anowar with Pistol, Sepoy Moyazzem, 

Sepoy Monowar, Sepoy Razzaque with rifle, Sepoy Zabayer 

with grenade, Sepoy Lelin Chakma with grenade, Sepoy 

Rffiqul with Rifle and Sepoy Yousuf with S.M.G. Later on, he 

also came to see Habilder Yousuf, Habilder Humayun, Naik 

Subeder Helal, Sepoy Abdur Rahim to move on a pick-up with 

arms. 

In cross-examination on behalf of the accused-

respondent, he stated that he deposed before the Magistrate. 

Having heard of firing he came to hospital at 9.45 and came to 

see 100 of BDR personnel around the hospital. They were all in 

uniform. The accused are also in the midst of BDR personnel 
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with arms. He was in the charge of ward master.  Lt. Col. 

Yeasmin  was in charge of mortuary. He kept 4 dead bodies in 

mortuary. He denied the suggestion that he kept the dead bodies 

there at the instruction of Lt. Col. Yeasmin. He did not any 

entry in the register of the dead bodies. He did not know 

whether the register was maintained for the dead bodies in 

mortuary. He kept the particulars of the dead bodies and later 

on made entry of it in the register. He denied the suggestion that 

he himself committed murder to those dead bodies and as such 

he made entry of their particulars. His duty was to supervise the 

wards, not to provide any treatment. The injured persons who 

came to hospital from 7 A.M. to 10 P.M. on 25.02.2009 were 

sent to Red-crescent hospital at the instruction of Lt. Col. 

Sadrul Alom. On 2502.2009 medical assistant Sarfuddin 

Kaiser, Naik Attaur Rahman, Habilder Medical Assistant Abdur 

Rouf,  Naik Medical Assistant Julhas Uddin, Naik Subder 

Abdul Mannan and some others with him. None of them had 

any arms in their hands. The aforesaid BDR personnel were in 

different wards when he was taken down to ground floor by 

Rahim. He deposed before Magistrate and I.O. on 08.11.2009. 
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He deposed before I.O. firstly at 10 A.M. He denied the 

suggestion that his statements before I.O. and Magistrate were 

contradictory. He denied the suggestion that he deposed falsely.  

P.W.423 Sepoy Sheikh Russel deposed that on 25.02.2009 

he was on duty at BDR hospital. Therefrom he heard firing in 

Darber. At 15.00 hours a soldier with arms called him and 

picked up in a pick up along with other two persons. By the 

pickup he went in front of Darber. At about 15.30 he came to see 

J.C.O 4887 Torab Ali, 34227 Bashar to talk with armed soldiers 

in front of Darber. To the west of Darber Hall he found some 

soldiers picking up dead bodies on the truck. Torab encouraged 

him to pickup dead body. Seeing the dead body he became ill 

and took seat thereon. Sweeper Ibrahim 10094 went to land the 

dead body. He came to see 79975 Rezaul, 79963 Rajib, 80025 

Marma, 80062 Sohel Rana, 80208 Shahadat, 80291 Shahjahan 

Sikder, 80533 Robiul, 69476 Joinul, 78160 Alamgir, the 

accused-respondent 78198 Ziauddin to pickup dead body on 

the truck. He also came to see J.C.O. 5552 Abu Sayed to 

supervise the aforesaid work. 30109 Humayun, 37309 Afzal, 

42583 Mukter were also supervising the work. 5279 Monoranjan 
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told that to the east of Darber Hall some dead body were lying. 

Truck proceed to the East side of Darber. Afterwards he came 

back to Barak.  

In cross-examination on behalf of the accused-respondent, 

he stated that he joined in BDR on 13.07.2008. He had training 

for 6 months in Chittagong and came to Peekhana on 

25.12.2008. He deposed before the I.O. that having heard firing 

sound he took shelter on 2nd floor of the Barak and for taking 

meal he got down on the floor. Subeder Hasim Uddin called 

him. He did not run away. Hasim Uddin was the ward master of 

hospital. Hasim Uddin asked him to go with them and according 

to instruction of Hasem Uddin he went with them. He denied the 

suggestion that he did not go to the hospital. He remained on a 

pick up for about 5/6 minutes. He did not depose before anybody 

except I.O. He cannot see whether the dead body was recovered 

at his instance. He denied the suggestion that he had 

participation in the rebellion and that he concealed the dead body 

and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the Respondent-

accused, he stated that P.W.423 deposed before him that 

Hashem Uddin called him along with Sweeper Ibrahim and 

Habib and asked them to go with him. He cited Hashim Uddin 

as witness in C.S. P.W.423 deposed before him against Naik 

Asaduzzaman. Asaduzzman was not sent up in C.S. Hashem 

Uddin made 161 and 164 statements on 08.11.2009. He denied 

the suggestion that Hashem Uddin did not refer the badge No. 

of the respondent-accused in his 164 statement. Mr. K.M. Zahid 

Sarwar, the learned Deputy Attorney General appearing on 

behalf of the State submits that P.Ws.1 and 654 are formal 

witnesses, the informant and the investigation officer 

respectively but P.W.100 is the eye witness to the occurrence. 

He identified the accused-respondent with his badge No. and 

saw him with arms and looking for army officers. He was 

thoroughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. The solitary testimony of P.W.100 thus can safely 

be relied on. 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.71 and 423 are eye 

witnesses to the occurrence. P.W.71 saw the accused-

respondent with rifle. P.W.423 identified the accused-

respondent with his badge No. and saw him picking-up dead 

bodies from Darbar in a truck to screen the offenders. They 

were thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. 

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws is sufficient to prove the charges against the accused-

respondent. He further submits that from the evidence on record 

it is evident that the accused–respondent was a member of 

unlawful assembly and that to attain the common object he took 

up arms by plundering kote and to implement their common 

object to kill army officers and consequently committed murder 

of army officers in Peekhana on 25th Feb, 2009.  
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The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/201/149/34 

of the Penal Code but the prosecution having failed to establish 

the charges against the accused-respondent acquitted him 

thereby by the impugned judgment and order and no ground 

appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/149 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/149/34/201 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 
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was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W. 71 

does not bear any substance against the accused-respondent. He 

refers the name as ‘Sepoy Alamgir’ without his badge No. In 

cross-examination on behalf of Naik Subedar Helal he admitted 

‘I.O Hl L¡−R Sh¡eh¾c£ ®cJu¡l B−NC Bp¡j£−cl ®l¢Sx ew pwNËq L−l¢R’ His 

reference of particular arms in the hands of as many as 20 BDR 

personnel appears tutored and unreliable. More so, from the 

evidence of P.W. 423 he was also an accomplice. P.W. 423 thus 

deposed ‘¢hL¡m 15.00 O¢VL¡u Bj¡−L HLSe AÙ»d¡l£ X¡L ®cuz Avgv‡Kmn 

Ab¨ 2 Rb‡K pick-up G DwV‡q †`q| Avgiv pick-up G D‡V `ievi n‡ji 

mvg‡b hvB|’ He further admits in his cross-examination ‘q¡¢pj 

E¢Ÿe p¡−q−hl Lb¡u B¢j J−cl p−‰ k¡Cz’ In view of above statement 

of P.W. 423 he himself was an accomplice and had his active 

participation in lifting dead bodies from Darbar to screen the 

offenders. His such evidence can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against him and the trial Court on proper 

appreciation of evidence in view of the facts and circumstances 

of the case rightly found him not guilty and accordingly passed 

the impugned order of acquittal and the instant accused-

respondent is liable to be dismissed.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

 To establish the charge under Section 201, the 

prosecution must prove that the offence has been committed 

and the accused knowing or having reason to believe that such 

an offence has been committed and with the intent to screen the 

offender from legal punishment, has caused the evidence 

thereafter to disappear. The proof of commission of an offence 

is an essential requisite for bringing home the offence under 

Section 201 of the Penal Code. 

From the facts and circumstances of the case and the 

evidence on record as referred above it is well established that 
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the convict accused-respondent as a member of BDR and 

having had his presence in Peelkhana during the occurrence 

resultant to committing death of a large number of army 

officers by his fellow rebellions taking out arms by plundering 

kote and magazine since 9.30 A.M. and having aware of the 

same and observing the dead bodies deliberately caused the 

evidence to disappear with intent to screen the offender from 

legal punishment.   

Prosecution adduced direct evidence in support of the 

charge against the convict/appellant. P.W. 423 provide direct 

evidence of his knowledge as to commission of offence of 

committing murder to army officers and participation to the 

occurrence to cause disappearance of evidence to screen the 

offender from legal punishment. We find no reason to discard 

his evidence.  

P.W. 423 deposed-  

“weKvj 15.00 NwUKvq GKRb A ¿̄avix Avgv‡K WvK †`q| Avgv‡K mn 

Ab¨ 2Rb‡K Pickup G IwV‡q †`q| Avgiv Pickup G D‡V `ievi n‡ji 

mvg‡b hvB Abygvb 15.30 wgt `ievi n‡ji mvg‡b bvgvi mgq J.c.o 4887 

†Zvive û‡mb 34227 evkvi‡K A ¿̄avix‡`i m‡½ K_v ej‡Z †`wL| cwðg cv‡k¦© 
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A‡b‡K Uªv‡K jvk DVv‡bvi Kv‡R e¨v —̄ wQj| Avgv‡K jvk DVv‡Z †Zvive mv‡ne 

mvnm †`b| jvk †`‡L Avwg Amy ’̄ †eva K‡i e‡m cwo| 10094 Svoy`vi Beªvnxg 

3088 jvk DVv‡bvi Kv‡R P‡j hvq| 79975 †iRvDj, 79963 ivwRe| 80025 

gvg©v, 80062 †mv‡nj ivbv, 80208 kvnv`Z 80291 kvnRvnvb wkK`vi 80533 

iweDj, 69476 Rqb~j, 78160 AvjgMxi, 78198 wRqvDwÏb‡K Uªv‡K jvk 

DVv‡Z †`wL|” 

The testimony of P.W. 71 does not bear any substance as 

to the offence of causing disappearance of evidence and his 

testimony as to see the accused-respondent with arms finds no 

corroboration and that uncorroborated solitary testimony can’t 

be relied on.   

On our above discussion in reference to the attending 

facts, circumstances of the case and evidence on record it 

appears that trial court having failed to weigh and appreciate the 

evidence on record erroneously found him not guilty and 

thereby acquitted illegally. Prosecution succeeded to bring 

home the charges against him under Section 201 of the Penal 

Code by reliable, credible and trustworthy evidence. The 

impugned order of acquittal therefore warrants interference. 
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 Accordingly, the accused-respondent is found guilty of 

offences under Section 201 of the Penal Code and he is 

sentenced to suffer imprisonment for 7(seven) years and fine of 

Tk.5,000/-(five thousand), in default, to suffer S.I. for 1(one) 

year.  

 The Govt. Criminal Appeal as against the accused-

respondent is, therefore, allowed in part. 
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Govt. Crl. Appeal No.03 of 2014 is dismissed in 

respect of accused-respondents, namely as under- 

C.S. Accused No.41 Sepoy/73373 Md. Rezaul Karim. 

Trial court charged the accused-respondent under 

Sections 120B/302/201/149/34/109 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.100 Sepoy Md. Habibur Rahman and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W. 100 Sepoy Md. Habibur Rahman deposed that 

before 25.02.2009 he commander of 13 Battalion was Lt. Col. 

Sultan. While he was going to Darber at the instruction of 
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commander he heard firing from Darber. It was 9.30 A.M. He 

came back to soldiers Barak and contacted with Lt. Col. 

Furkan, Lt. Col. Tarek, Lt. Col. Kazi Sharif. They suggested 

him to go outside. Coming out from Barak he came to see 

Habilder Shahidul (43968), Nayek Bari Sarker (38871), Lance 

Nayek Ekramul (39127), Driver Gias Uddin (5261) with arms. 

At gate No.1 he also came to see Sepoy Jahangir (58147), 

Sepoy Mamunur Rashid (58837), Shah Alam (65377), the 

accused-respondent Sepoy Rezaul (73373) with arms. They 

were looking for army officers. He left Peelkhana crossing over 

the wall. 

In cross-examination on behalf of the accused-

respondent, he stated that mobile number of Lt. Col. Forkan, Lt. 

Col. Taher and Lt. Col. Sharik were Nos.01730089931, 

01711456805, 01714460320 respectively and his mobile 

No.01724932942. On 25.02.2009 he left Peelkhana at the 

instruction of aforesaid officer. Before leaving Peelkhana he 

was in the Barak. He cannot say whether Sepoy Rezaul was the 

Moazzem of Mosque and that he deposed falsely.  

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the accused-

respondent, he stated that  in pages 4, 14, 15, 17 of C.S. there is 

the reference of one Sepoy R.P. Reza; In page -1 there is  also 

reference of Sepoy Rezaul Karim of 7 Battalion as absconding. 

P.W.27 deposed in his 161 statement the name of Rezaul of 7 

Battalion. In C.S. the absconding C.S. Rezaul member of Rifle 

police. The accused-respondent (C.S.41) is a ‘gyqvw¾b’ of the 

mosque attached to 13 Battalion. He arrested the accused-

respondent on 13.03.2010. He recorded the 161 statement of 

P.W.100  on 03.09.2009. P.W.100 did not specify when and 

where he saw the accused-respondent. He did not depose before 

him that he saw the accused-respondent coming out from the 

Line and afterwards he reached at gate No.1. He denied the 

suggestion that he implicated the accused-respondent in C.S. 

without proper investigation.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.100 is the eye 

witness to the occurrence. He identified the accused-respondent 
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with his badge No. and saw him with arms and looking for 

army officers. He was thoroughly cross-examined on behalf of 

the accused-respondent but his evidence could not be assailed, 

tainted or embellished in any manner. The solitary testimony of 

P.W.100 thus can safely be relied on. 

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.100 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and looking for army officers to implement 

their common object that no army officer be left alive in 

Peelkhana and consequently committed murder of army officers 

in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-
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respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 120B/302/ 

201/149/34/109 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 120B/302/34/382 of the Penal Code 

and at the fag end of hearing on 20.10.2013 altered the charge 

under Sections 120B/302/201/149/34/109 of the Penal Code 

beyond the knowledge of the accused-respondent depriving him 

in answering the charges and in dispensing him and thus the 

trial was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.100 

does not bear any relevancy against the accused-respondent. He 

refers the name as ‘Sepoy Rezaul’ but the accused-respondent 
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is Sepoy Md. Rezaul Karim. P.W. 654, the investigation officer 

admits that the accused-respondent (C.S.A. 41) was ‘Muajjin’ 

of the mosque but in cross-examination on behalf of the 

accused-respondent. P.W. 100 could not say whether the 

accused-respondent was a ‘Muajjin’ of the mosque. So his 

identification to the accused-respondent appears doubtful. Such 

evidence dubious in nature can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

P.W. 100 claims to see the accused-respondent with arms 

and to look for army officers. Although he refers the badge No. 
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of the accused-respondent but he referred the name merely as 

Sepoy Rezaul but the accused-respondent is Sepoy Md. Rezaul 

Karim. P.W. 654 admitted that the accused-respondent was an 

appointed                                                                            

Muazzin of the Mosque and   P.W. 100 did not depose before 

him that he went to gate No. 1 which appears contradictory 

with the testimony of P.W.100.  From cross-examination of 

P.W. 100 he admitted that he left Peelkhana at evening on 

25.02.2009. There is no specification when and where P.W. 100 

saw the accused-respondent with arms and to look for army 

officers. In view of the above facts his evidence appears vague 

and unspecified. Such vague and unspecified evidence can’t be 

relied on. Apparently, no evidence appears against him to 

support the offences as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  
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C.S. Accused No.66 Sepoy/75629 Md. Mamun Sikder. 

Trial court charged the accused-respondent under 

Sections 302/201/382/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused - 

L.N. Md. Md. Mamud Hossain (C.S.A.139), Sepoy Md. Zillur 

Rahman (C.S.A.207) and having found not guilty of the charges 

acquitted him-  

 P.W.1 Novojoty Khisha, informant, 

 P.W.355 Sepoy Asstt. Md. Malad Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.355 Md. Milad Hossain deposed that on 25.02.2009 

he was present in his office. At about 9.30 A.M. he came out 
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from the office on hearing a hue and cry and saw a group of 

armed rebellions and among them he could identify Sepoy 

Taher, Sepoy Sumon, the accused-respondent Mamun Sikder, 

Yamin, Tuhin and Alam to move towards Darbar by making 

firing. 

In his cross-examination on behalf of the accused-

respondent, he stated that he deposed before I.O. on 

29.03.2009. I.O. read over his statement to him. There was the 

reference of case No. 9 dated 06.04.2009. He denied the 

suggestion that his statement was falsely created. He saw the 

accused with uniform. There were other persons in the office. 

I.O. interrogated them. Hamid accompanied him when deposed 

before I.O. In 2007 he was awarded demotion. He denied the 

suggestion that he had his implication with the occurrence and 

he was taken in CID.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the office of P.W.355 was in the four 

storied building. He did not depose before him that he worked 

thereat and also did not depose before him from which floor he 
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saw the accused-respondent. He deposed that he saw the 

accused-respondent from varanda of southern side. He recorded 

his statement on 29.03.2009. He denied the suggestion that it 

was not possible on the part of P.W.355 to identify the accused-

respondent with his badge No.  

The confessional statement of co-accused Lance Naik 

Mahmud Hossain Sarder (C.S. A. 139) runs as under- 

“B¢j ¢h¢XB−l ¢pf¡q£ f−c 88 p¡−m i¢aÑ qCz 2007 p¡−m ¢fmM¡e¡u 

®k¡Nc¡e L¢lz X¡m i¡aLjÑp§Q£−a ¢XE¢V L−l¢Rz pL¡m Ae¤j¡e 9.30 V¡l 

pju (25/2/09) qW¡v …¢ml në ö−e ®c¢M BDR pcpÉl¡ O¤l¡−gl¡ Ll−Rz 

B¢j ®f¡o¡L f−l e£−Q ®e−j B¢p Hhw °p¢eL m¡C−el ¢fR−e d¤¢f M¡e¡u 

AhÙÛ¡e ®eCz Ae¤j¡e 12.00 V¡l pju j¤−M¡nd¡l£ ®f¡o¡L f¢l¢qa BDR 

pcpÉ 3¢V AÙ» ¢eu¡ Bj¡−L ýj¢L ®cu AÙ» ®eu¡l SeÉz Aaxfl B¢j 

SMG −eC Hhw AÙ» ¢e−u 4bÑ ®nÐZ£l LjÑQ¡l£−cl l¡S¢jÙ»£l O−l AhÙÛ¡e 

®eCz c¤f¤−l N¢s−u påÉ¡l ¢c−L M¡h¡l ®M−u Bhq¢e j¡−W h−p¢Rm¡jz 

¢pf¡q£ M¢m−ml q¡−a l¡C−gm ¢Rm a¡−L ®cM−a f¡C a¡l p−‰ 44 hÉ¡Vx 

j¡−W h¢pz j¡−WC O¤¢j−u f¢sz 26/2/09 ¢pf¡q£ j¡j¤e H−p h−m gÉ¡¢j¢m 

®L¡u¡VÑ¡l HLSe A¢gp¡l ®c−M H−p¢R H−L ®j−l ®gm−a f¡−lz B¢j J 

j¡j¤e J ¢pf¡q£ M¢mm 44 hÉ¡V¡x ®VÊ¢ew ®n−Xl f¡−nl gÉ¡¢j¢m ®L¡u¡VÑ¡−ll 

2ew ¢p¢sl 3u am¡l ¢p¢s−a HLSe A¢gp¡l ®L ®cM−a f¡Cz ¢a¢e ®mx 
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L−ZÑm p¡m¡j ®j¢Xx ¢pJ h−m f¢lQu ®cez f−l a¡−L ¢e−u ®p¾VÌ¡m 

®L¡u¡VÑ¡l N¡−XÑ 7.30 V¡l ¢c−L ®f±−R ®cC ®p¾VÌ¡m ®L¡u¡VÑ¡−l N¡−XÑ AeÉ 

®m¡L ¢XE¢V Ll¢Rmz Aaxfl 44 hÉ¡V¡x j¡−W ¢e−u h¢pz c¤f¤l ®hm¡ 

(26/2/09) j¡C−L AÙ» Sj¡ ¢c−a hm−m B¢j °p¢eL m¡C−e AÙ» Sj¡ 

®cCz AÙ» Sj¡ ®eu¡ q¡¢hmc¡l L¡j¡m J e¡x p¤−hc¡l p¡Cg¥mz AÙ» Sj¡ 

¢c−u m¡C−e k¡Cz påÉ¡l fl 5 ew ®NV ¢c−u ¢p¢im ®f¡o¡−L f¡¢m−u k¡Cz 

l¡jf¤l¡ Bj¡l BaÈ£u−cl h¡p¡u 2/3/09 a¡w fkÑ¿¹ b¡¢Lz plL¡l£ ®O¡oe¡ 

j−a 2/3/09 a¡¢−M ¢l−f¡VÑ L−l 3/3/09 a¡¢lM ¢fmM¡e¡l ¢ial fÐ−hn 

L¢lz 9/6/09 a¡¢lM Bj¡−L ®NËga¡l L−l f¤¢mnz HC Bj¡l Sh¡eh¢¾cz” 

The confessional statement of co-accused Sepoy Md. 

Zillur Rahman (C.S. A. 207) runs as under- 

“96 p¡−ml 27 ®n S¤e a¡¢l−M BDR H i¢aÑ qCz 2005 p¡−ml 16 Cw 

®p−ÃVðl a¡¢l−M ¢fmM¡e¡u 44 l¡C−gm hÉ¡V¡¢mu−e ®k¡Nc¡e L¢lz 

Bf¡−lne X¡m i¡−a 6/7 j¡p ¢XE¢V L−l¢Rz ®no h¡l B−l¡ V¡L¡ f¡Ju¡l 

Lb¡ ¢Rm ¢L¿º f¡C e¡Cz pwpc ¢ehÑ¡Q−e ¢XE¢V Ll¡l V¡L¡ J f¡C e¡Cz 

25/02/09 a¡¢l−M hÉl¡−LC ¢Rm¡jz B¢j V¡–¤¤−n¡l pcpÉ ¢Rm¡jz Bj¡−cl 

hÉ¡l¡L clh¡l qm ®b−L 
1
2  ¢Lx ¢jx c§−lz 25/2/09 a¡¢lM 9.30/9.45 

O¢VL¡l ¢c−L clh¡l q−m …¢ml në ®f−u B¢j pq V¡–¤−n¡l pcpÉhª¾c 

OVe¡ S¡e¡l ®Qø¡ L¢lz ®cM−a k¡C clh¡l q−ml ¢cL q−a ®c±¢s−u BDR 
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pcpÉl¡ ¢h¢iæ CE¢e−Vl ¢c−L k¡−µRz ¢ae/Q¡lSe pcpÉ (AÙ»d¡l£ BDR 

pcpÉ) H−p ýj¢L ¢c−u h−m hÉ¡l¡−L ®LE b¡L−h e¡, ®L¡a ®b−L j¡œ 

e¡Jz 8/10¢V g¡u¡l L−l c¢re ¢c−L Q−m k¡uz Bjl¡ q¡¢hmc¡l ®lS¡Em 

mÉ¡¾p e¡−uL Sýl¦m, ¢pf¡q£ ®lSJu¡e, ¢pf¡q£ ¢l−em Q¡Lj¡, ¢pf¡q£ 

j¡j¤e ¢nLc¡l, ¢pf¡q£ a¡Jq£c, ¢pf¡q£ l¡uq¡e ®L¡−a ¢N−u AÙ» ®eCz B¢j 

HL¢V l¡C−gm J 90/100 ¢Vl j−a¡ …¢m −eCz ®L¡−al ph a¡m¡ ®M¡m¡ 

¢Rmz AÙ» H−m¡−j−m¡i¡−h ¢Rmz ®L¾cÐ£u i¡ä¡−ll Ešl f¡−nÄÑl l¡Ù¹¡ ¢c−u 

f¢ÕQj ¢c−L Bp−a b¡¢Lz Ae¤j¡e 11
1
2 V¡u clh¡l q−ml ¢c−L k¡Cz h¡C−l 

J ¢ia−l 5/7 S−el m¡n ¢Rmz ¢ia−l f−s b¡L¡ m¡−nl j−dÉ L−ZÑm 

j¢aEl lqj¡−el m¡n ¢Qe−a f¡¢lz clh¡l q−ml ®ØV−Sl 5/7 q¡a c§−l 

HL¢V f−s b¡L¡ ®j¡h¡Cm q¡−a ®eCz JM¡e ®b−L hÉ¡l¡−L Bp¡l f−b 

15/20 Se °p¢eL−L AÙ» q¡−a ¢XE¢V Ll−a ®c¢Mz 18 hÉ¡−V¢mu¡−el 

¢pf¡q£ eðl ®L ¢Qe−a f¡¢lz ea¥e ®S¢pJ ®L¡u¡VÑ¡−ll f¡−n ¢pf¡q£ eh¡h, 

¢pf¡q£ l¢nc, e¡−uL e¤l¦m Cpm¡j ®L AÙ» q¡−a ®c¢Mz påÉ¡l fl p¤−hc¡l 

Cpq¡L (pcl hÉ¡V¡x) Hhw p¤−hc¡l B¢lg (pcl hÉ¡V¡x) Bj¡−cl ®L¡−a 

®k¡N ®cu Hhw ®S¢pJ ®L¡u¡VÑ¡l ¢eLV ¢XE¢V Ll¡l SeÉ h−mz p¡l¡l¡a 

¢XE¢V L¢lz 26/2/09 a¡¢lM c¤f¤−ll ¢c−L DAD ®a±¢qc j¡C−L h−me 

c¤'V¡l j−dÉ AÙ» Sj¡ ¢c−a q−hz B¢j ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l AÙ» 

Sj¡ ®cCz ®jSl q¡¢hmc¡l …¢m Sj¡ ®euz ¢hL¡m p¡−s 8 V¡l ¢c−L ¢p¢im 
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fÉ¡¾V n¡VÑ f−s ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf¢L−u f¡¢m−u k¡Cz 

®N¡f¡mN−” nÄöl h¡s£−a k¡Cz 26/2/09 a¡¢lM l¡a L¡¢V−u ®j¡h¡CmV¡ 

Ù»£l q¡−a ¢c−u 27/2/09 a¡¢l−M Y¡L¡u Q−m B¢pz 28/2/09 a¡¢lM 

®k¡Nc¡−el ®O¡oe¡ ®f−u  4ew ®N−V B¢pu¡ ¢l−f¡VÑ L¢l Hhw 3/4/09 

a¡¢l−M ¢fmM¡e¡u fÐ−hn L¢lz 23/4/09 a¡¢l−M f¤¢mn ®NËç¡l L−lz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.355 is the eye 

witness to the occurrence. At the time of occurrence he was 

present in the office and having heard hue and cry he came out 

from the office and saw the accused-respondent and other 

rebellions to move towards Darbar on firing. He was 

thoroughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. The solitary testimony of P.W.355 thus appears 

worthy of credit. From confessional statement of co-accused 

Sepoy Md. Zillur Rahman (C.S. 207) it appears that the 

accused-respondent took up arms from Kote along with other 

rebellions. His confessional statements finds corroboration by 
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the testimony of P.W. 355 and bears evidentiary value in view 

of Section 30 of Evidence Act.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.355 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 
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submits that trial court charged the accused-respondent under 

Sections 302/ 201/149/34/382 of the Penal Code but the 

prosecution having failed to establish the charges against the 

accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/ 201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimony of P.W.355 

does not bear any relevancy against the accused-respondent. He 

refers the name merely as ‘Mamun Sikder’ without his 

Battalion and badge No. but the accused-respondent is Sepoy 

Md. Mamun Sikder. So his identification to the accused-

respondent appears doubtful. Thus his evidence being doubtful 
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can’t be relied on. He did not disclose any culpability of the 

accused-respondent to any offence. No other corroborative 

evidence appears to support the charges against the accused-

respondent. The confession of the co-accused does not bear any 

evidentiary value since the confession of the co-accused itself is 

exculpatory in nature and it finds no corroboration by any 

witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W.355 Md. Milad Hossain deposed that on 25.02.2009 

he was present in his office. At about 9.30 A.M. he came out 

from the office on hearing a hue and cry and saw a group of 

armed rebellions and among them he could identify the 
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accused-respondent Mamun Sikder to move towards Darbar by 

making firing. The confessional statements of co-accused also 

find no corroboration by any witness and it bears no evidentiary 

value. Apparently, no evidence appears against him to support 

the charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.73 Naik/48299 Md. Shahjahan. 

Trial court charged the accused-respondent under 

Sections 302/201/382/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

 P.W.1 Novojoty Khisha, informant, 
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 P.W.68 Md. Razibul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the respondent 

did not appear in the F.I.R.   

P.W.68 Md. Razibul Islam deposed that on 25.02.2009 at 

about 9.30 A.M. having heard of firing sound and outcry he 

closed the door of the canteen. At about 9.45/10.00 A.M. he 

came to see through window the condemner Sepoy Hasibul 

Hasan of 44 Battalion pulling away an officer towards canteen 

holding his uniform. He also came to see at that time 

respondent-Naik Sahajahan of Battalion Archesta with 

S.M.G. He scolded the officer and asked BDR personnel to kill 

him. At the leadership of the respondent Naik Sahajahan the 

BDR personnel took away the officer behind the cook house 

adjacent west to dinning and tightened him with coconut tree. 

BDR personnel assaulted him repeatedly. After a while he 

heard firing sound there and dead body of the officer lying 

there. The dead body of the officer was lying there till evening.   
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In cross-examination on behalf of the respondent, he 

stated that he got appointment as MLSS on 15.07.2011. He has 

paper to show that he was canteen Manager but at present it is 

not available. I.O did not ask him for the paper. He came back 

to Peelkhana on 17.03.2009 and started his canteen on 

18.04.2009. He had talk with Maj. Hasan on 17.03.2009. Hasan 

did not take him to I.O. He was aware of the investigation from 

earlier. He denied the suggestion that he did not see the 

occurrence held on 25.02.2009. He can’t say whether the 

respondent was on duty on 18.04.2009. The canteen was of 

Sadar Battalion. The respondent was not entrusted with the 

canteen. He can’t say who fired. He did not go near to coconut 

tree. He did not see the dead body physically. He denied the 

suggestion that no officer was sustained bullet injury and 

succumbed to death by it. He did not know the name of the 

officer. He left canteen leaving behind under lock and key. No 

alamot was seized from canteen there was 7 workers in canteen. 

They did not come back after the occurrence. He denied the 

suggestion that he was not the manager of the canteen and 

canteen was closed from earlier. He denied the suggestion that 
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he did not know SMG. Sainik Line of Sadar Battalion is 5 

storied building and it stands on the other side of the road in 

front of the canteen. He denied the suggestion that there was no 

window towards west and that coconut tree could not be viewed 

through it. He denied the suggestion that he did not see the 

respondent and that he did not see to cause death to any officer 

and that he deposed falsely.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the respondent, he 

stated that P.W. 68 did not depose before him to make firing or 

to throw granade in Darber. He did not ask Rafiqul, the 

maternal uncle of the respondent. He did not find any papers to 

the effect that P.W. 68 was a canteen manager. He did not 

depose badge No. of the respondent. He arrested the respondent 

on 15.04.2010 and took him remand for 13 days.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.68 is the eye witness 

to the occurrence. He saw the accused-respondent with SMG 
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and ask other rebellions to kill army officers and thereby at the 

instance of the accused-respondent one officer was hastened 

away behind the Line and fastened him with a coconut tree 

adjacent west to dinning Hall and consequently he was killed 

and his dead body was found lying. He was throughly cross-

examined on behalf of the accused-respondent but his evidence 

could not be assailed, tainted or embellished in any manner. 

The solitary testimony of P.W.287 thus can safely be relied on.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.68 alone is sufficient 

to prove the charges against the accused-respondent. He further 

submits that from the evidence on record it is evident that the 

accused–respondent was a member of unlawful assembly and 

that to attain the common object he took up arms by plundering 

kote and actively participated with other rebellions to the killing 

of army officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 
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appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that trial court charged the accused-respondent under 

Sections 302/ 201/149/34/382 of the Penal Code but the 

prosecution having failed to establish the charges against the 

accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/382/149/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   
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 Mr. Islam also submits that P.W. 68 is an interested 

witness and his solitary testimony can’t be relied on. He claims 

that he was a canteen Manager and saw the occurrence 

therefrom but P.W. 654, the investigation officer admitted that 

he did not find any paper to the effect that the accused-

respondent was Manager of canteen. Although he claims that 

there were seven employees in the canteen but none was cited 

to corroborate him. More so, from his admission it appears that 

he was appointed as MLSS after the occurrence on 15.07.2011. 

Obliviously he is an interested witness. Thus his evidence being 

doubtful can’t be relied on. No other corroborative evidence 

appears to support the charges against the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

P.W. 68 as an eye witness to the occurrence claims to see 

the accused-respondent with S.M.G. and to ask others to kill 

army officers but it finds no corroboration by any other witness. 

Although he claims that at the time of occurrence he was a 

canteen manager but he could not produce any such paper either 

before the I.O. or before the court. Thus his presence in 

Peelkhana at the time of occurrence appears doubtful. Such 

solitary evidence, dubious in nature can’t be solely based for 

proving the charges against the accused-respondent.   

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  
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C.S. Accused No.136 Naik/49395 Md. Rafiqul Islam. 

Trial court charged the accused-respondent under 

Sections 302/382/342/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of accused-

respondent. 

 P.W.1 Novojoty Khisha, informant, 

 P.W.5 Lt. Col. Md. Abdul Mukim Sarker 

 P.W.359 Foisal atique bin Kader, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 5 Lt. Col. Md. Abdul Mukim Sarker deposed that 

he joined BDR in the year 2007 from Army and attended on 

25.02.2009. He had his seat in the mid of officers row. Darber 



 

 

11104

was started at 9.00 A.M. with the recitation from the holly 

Quarn. DG made speech on ‘X¡m i¡a LjÑp§Q£’ and thereafter on 

‘smuggling’. At one stage D.G. tried to get support of the 

soldiers in support of his deliberation but he did not find any 

response. At that moment Sepoy Moyeen and Sepoy Kajol 

entered into Darber Hall with arms from left side of DG. Sepoy 

Moyeen came up to the stage and pointed arms towards DG. 

Under the situation soldiers stood up and there happened a hue 

and cry and soldiers began to run to and fro. He heard of firing 

sound. BDR personnel were taking exist of Darber Hall by 

breaking down the glass of window to the north. He proceeded 

towards north field. He happened to meet with RP soldiers. He 

asked them about the occurrence but did not get any reply. He 

also came to see 10/ 12 soldiers to proceed towards Darber Hall 

with arms. He became afraid seeing their mood and he went 

towards east, to the training shed. Thereafter, he took shelter in 

a store room of a two storied building of Sadar Rifle Battalion. 

He found store man Radha there. He closed the door of the 

store room. He remained there for 13 hours till 10.00 A.M. of 

the next date. He came to hear terrible firing sound therefrom. 



 

 

11105

Storeman asked him repeatedly to leave the place. At 14.30 

Storeman left the store room and put him under lock and key. 

At 15.30 hours 5/6 soldiers opened the door and brought him 

out from the store. Some were with arms and some were with 

lathi in their hands. On their interrogation he disclosed himself 

as soldier of 25 Battalion. They tightened him, snatched away 

his mobile and money back. They assaulted him with rifle on 

his shoulder and took plan to kill him. He sustained injury on 

his right eye and left knee. They assaulted him and took him to 

a nearest field. They made torture in different ways. At one 

time they kept him in a prison cell of quarter guard. They 

pressed him to record his statement in black and white. 

Afterwards on pressure he put down a statement at their 

instruction. He came to know afterwards that the said statement 

was send to electronic media for wide publication. Among the 

BDR personnel who confined him were Sepoy Rakibul and the 

accused-respondent Nayek Rafiqul Islam of 44 Battalion. At 

22.00 hours on the night one Subeder came to him and 

expressed his goodwill to save him. He kept him under lock and 

key in the quarter guard. Sometimes he supplied food thereat. 
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Some soldiers tried to take him away therefrom. On the 

following day at noon BDR personnel surrendered their arms. 

At one time he was rescued by a Member of Parliament. On 

rescue he was sent to his residence. On the following day he 

came back to Peelkhana. He went to his room and came to see 

that his laptop, mobile and some other articles were taken away. 

His mobile number was Nokia model 01727591170.  He came 

to know afterwards from different sources including electronic 

media that at the leadership of DAD Towhid, DAD Rahim, 

DAD Jalil, DAD Nasir, DAD Habib, Signalman Monir, Sepoy 

Moniruzzaman, Habilder Rafiq, Sepoy Salim Reza, a group of 

14 members met with Hon’ble Prime Minister and pressed their 

demand of chartars. Before the Prime Minister they concealed 

the atrocious activities of BDR personnel in Peelkhana, killing 

of 74 personnel’s including 67 Army Officers, damaging, 

looting of the properties and setting fire to the government 

vehicles. He further came to know that they committed the 

occurrence with preplan. Afterwards his mobile was recovered 

from Arob Ali of Netrokona. He identified his mobile, material 

article II.  
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In cross-examination on behalf of the accused-

respondent, he stated that before coming at Peelkhana he 

worked with Rifle Battalions 33 and 25. It did not happen to 

meet with other BDR personnel besides the aforesaid 

Battalions. Sepoy Nayek, Rafiqul Islam were belonged to 44 

Battalion and he deposed it before the investigation officer. He 

did not know Nayek Rafiqul earlier. 

P.W.359 Foisal Atique Bin Kader, Magistrate deposed 

that he recorded the confessional statement of the accused-

respondent on 23.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the accused-respondent 

as exhibit 666 and his signature 666/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that there is no reference where the 

accused-respondent was arrested. He denied the suggestion that 

he did not appraise column 5 to the accused-respondent and that 

the accused-respondent did not make any statement as to 

committing any offence.  

P.W.654 is the investigation officer, a formal witness. 



 

 

11108

In cross-examination on behalf of the accused-

respondent, he stated that P.W.5  did not depose before him the 

name of any accused namely Naik Rafiqul Islam (49395). He 

also did not depose before him whether he was attached with 

any unit in Peelkhana on 25.02.2009 but he deposed that he 

attended Darbar. He recorded his statement on 27.03.2009. At 

the time of occurrence he was the commanding officer of 25 

Rifle Battalion, Panchagar. He did not seize any paper as to his 

participation in Darbar. He attended Darbar in order to receive 

his prize. He denied the suggestion that he had no occasion to 

appear in Peelkhana of the date of occurrence. He arrested the 

accused-respondent on 29.04.2009 and took him on remand  for 

8 days at two times. He denied the suggestion that he took the 

accused-respondent on remand firstly on 14.06.2009 and kept 

him in his custody for 11 days. He denied the suggestion that 

during remand he sent the accused-respondent to TFI cell and 

obtained the confession by way of oppression.  

The confessional statement of the accused-respondent 

Naik Md. Rafiqul Islam (C.S. A. 136) runs as under- 
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“B¢j ¢hNa 2006 p¡m q−a ¢fmM¡e¡u LjÑla B¢Rz ¢h¢XBl pç¡q 

Efm−r ¢hNa 24.02.09 ¢MËx clh¡l Efm−r clh¡l q−m Ae¤j¡e 7.45 

O¢VL¡l ¢c−L fÐ−hn L¢lz clh¡l öl¦ qu pL¡m 9.00 O¢VL¡uz B¢j 

®n−ol ¢c−L ®Qu¡−l hp¡ ¢Rm¡jz ®L¡lBe ®am¡Ju¡a ®n−o ¢X.¢S 

j−q¡c−ul ö−iµR¡ hš²hÉ ®n−o qW¡v L−l HLV¡ …¢ml në ö¢ez aMe ph¡C 

c¡¢s−u f−sz B¢jJ c¡¢s−u f¢sz ph¡l p−‰ B¢jJ ®c±s¡ ®c±¢s L−l 

clh¡l qm ®b−L ®hl q−u k¡Cz ®kM¡e ®b−L m¡C−e Q−m k¡Cz m¡C−e ®k−u 

…¢ml në f¡Cz d£−l d£−l …¢ml në h¡s−a b¡−Lz ®hm¡ Ae¤j¡e 

11.30/1200 O¢VL¡l pju j¤−M¡nd¡l£ L−uLSe ¢h¢XBl pcpÉ H−p 

ph¡C−L AÙ» q¡−a ¢e−a h−mz jp¢S−cl j¡CL q−a ph¡C−L AÙ» q¡−a 

¢e−a h−mz c¤f¤−l ®j−p M¡h¡l M¡Cz l¡−œ fÉ¡−LV M¡h¡l M¡Cz l¡−œ m¡C−eC 

b¡¢Lz ¢hNa 26.02.09 ¢MËx ®c¢M ®k, ph¡C Q−m k¡−µRz aMe Ae¤j¡e ®hm¡ 

3.00 O¢VL¡l ¢c−L B¢j m¡Ce q−a ®hl q−u Q−m k¡h¡l pju ®l¢S−j¾V¡m 

®L¡u¡VÑ¡−ll p¡j−e j¡¢V−a 1V¡ l¡C−gm f−s b¡L−a ®c¢Mz plL¡l£ pÇfc 

lr¡ Ll¡ Bj¡l c¡¢uaÅ j−e L−l ®pV¡ ®L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l 

Sj¡ ®cCz aMe ®L¡−a ®LE ¢Rm e¡z Aafl B¢j X¡Cl£ g¡−jÑl Ju¡m 

Vf¢L−u h¡¢q−l Q−m k¡Cz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

359 and 654 all are formal witnesses, the informant, the 
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confession recording Magistrate and the investigation officer 

respectively but P.W.5 is the eye witness to the occurrence. He 

identified the accused-respondent with his battalion No. 44 

among them who confined him and assaulted him for obtaining 

statement from him. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. In view of 

section 134 of Evidence Act, the solitary testimony of P.W.5 

thus can safely be relied on. From the confessional statement of 

the accused-respondent it appears that he took away arms by 

plundering kote and actively participated to the occurrence in 

committing murder of army officers in Peelkhana.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.5 alone is sufficient 

to prove the charges against the accused-respondent. He further 

submits that from the evidence on record it is evident that the 

accused–respondent was a member of unlawful assembly and 

that to attain the common object he took up arms by plundering 

kote and actively participated with other rebellions to the 
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occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/382/342/34  

of the Penal Code but the prosecution having failed to establish 

the charges against the accused-respondent acquitted him 

thereby by the impugned judgment and order and no ground 

appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/342/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/342//34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 
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answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W. 5 

does not bear any relevancy against the accused-respondent.  

His identification to the accused-respondent is not proper. In his 

cross-examination he admitted that he did not know the 

accused-respondent earlier. He did not specify how he came to 

know the name of the accused-respondent. His evidence does 

not disclose any culpability of accused-respondent to any 

offence. P.W. 654 clearly admitted that P.W. 5 did not refer any 

accused namely Naik Rafiqul Islam (49395) before him. It is 

apparent that the testimony of P.W. 5 appears as an 

embellishment for and such evidence can’t be relied on. No 

other corroborative evidence appears to support the charges 

against the accused-respondent. The confession of the accused-

respondent does not bear any evidentiary value since the 

confession of the accused-respondent itself is exculpatory in 

nature and it finds no corroboration by any witness. P.W. 654 

admits that the accused-respondent was taken on remand twice 
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for 8 days and apparently it is a product of torture and lacks 

evidentiary value. 

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent. 

The testimony of P.W. 5 appears hearsay in nature. He 

deposed as under-  

‘cieZ©x‡Z Rvb‡Z cvwi †h, H Statement wU Zviv wUwf‡Z cÖPv‡ii Rb¨ 

cvwV‡q †`q| Avgv‡K hviv AvU‡K †i‡LwQj Zv‡`i g‡a¨ †_‡K 1 R‡bi bvg 

wmcvnx ivwKeyj Ges bv‡qK iwdKzj Bmjvg 44 ivB‡dj e¨v‡Uwjqb e‡j Rvb‡Z 

cvwi|’ His above testimony apparently appears hearsay in 

nature. The confession of the accused-respondent as under also 

appears exculpatory-  
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‘¢hNa 26.02.09 ¢MËx ®c¢M ®k, ph¡C Q−m k¡−µRz aMe Ae¤j¡e ®hm¡ 

3.00 O¢VL¡l ¢c−L B¢j m¡Ce q−a ®hl q−u Q−m k¡h¡l pju ®l¢S−j¾V¡m 

®L¡u¡VÑ¡−ll p¡j−e j¡¢V−a 1V¡ l¡C−gm f−s b¡L−a ®c¢Mz plL¡l£ pÇfc lr¡ Ll¡ 

Bj¡l c¡¢uaÅ j−e L−l ®pV¡ ®L¢¾cÐu ®L¡u¡VÑ¡l N¡−XÑl AÙ»N¡−l Sj¡ ®cCz’   

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.163 Subader /4922 Haji Md. Shafiz 

Uddin.  

Trial court charged the accused-respondent under 

Sections 302/382/201/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent and of co-accused - Naik Subader Monoranjan 
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Sarker (C.S. A.169), Sepoy Mohiuddin (C.S.A.508), Sepoy Md. 

Shariful Islam (C.S.A.557) and  

P.W.1 Novojoty Khisha, informant, 

 P.W.451 Sepoy Md. Nahid Hossain 

 P.W.333 Mohammad Moazzem Hossain, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.451 Sepoy Md. Nahid Hossain deposed that on 

25.02.2009 at about 9.30 he was practicing boxing in front of 

RSB Barak. At that time he heard firing from Darber Hall and 

came to see soldiers to run away. He went to recreation room. 

Habilder 36605 Maj. Bari and the accused-respondent 4922 

Subeder Safiuddin asked to dress up all. At 11.30 A.M.  a 

group of BDR personnel leaded by 54247 Habilder Jalal opened 

firing in front of RSB Barak and asked him to come down. A 

soldier came down from recreation centre and availed pickup 

with arms for participating in rebellion. Having afraid he took 
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shelter on 4th floor. At noon he came to see 67099 Sepoy 

Alimuzzaman and 59514 Juel  Miah in front of Barak with arms 

and to make firing. On 26.02.2009 at 12.00 noon he got a Rifle 

as abandoned and deposited in the Koath of 36 Battalion and 

afterwards left Peelkhana crossing over the wall. 

In cross-examination on behalf of the accused-respondent, 

he stated that he deposed before the I.O. the regiment number of 

Subeder Shafiz. Shafiz Uddin was not in boxing field. He knew 

Rajib and Julhas. Rajib might be in recreation centre but he did 

not see him. He denied the suggestion that he along with Rajib 

together went to Koath and took arms on 25.02.2009 at about 

11.30. He denied the suggestion that arms which he surrenders 

was seized by I.O. He denied the suggestion that by making 

whistle Safiz Uddin asked them to come at recreation Centre.  

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

accused-respondent on 25.03.2009 in compliance with the 

Provisions under Section 164 of the Code of Criminal 

Procedure. He identified the confessional statement of the 
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accused-respondent as exhibit 406 and his signature 406/1 

series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was placed 

before him at 1.00 P.M. He took seat in the ejlash providing 

time for reflection to the accused-respondent. The accused-

respondent was arrested on 17.03.2009. He can’t say how many 

persons were referred in the forwarding. He denied the 

suggestion that he perused the forwarding and there was no case 

record before him. He sent the accused-respondent to the jail at 

5.30. He denied the suggestion that he did not appraise the 

consequence of confessional statement to the accused-

respondent. In the statement there is the reference the case No. 

of Lalbagh Police Station. He denied the suggestion that he did 

not follow the provisions of law in recording the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.451 deposed before him that he 

deposited rifle in kote on 26.02.2009 and further deposed that 

he went away in civil dress apprehending of the attack by army.  
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The confession of the accused-respondent Subader Haji 

Shafiz Uddin (C.S.A.163), runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 

f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 
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A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 
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¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 

°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  

¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 
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L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Naik Subader 

Monoranjan Sarker (C.S.169) runs as under- 

“Avwg g‡bviÄb miKvi weMZ 15/9/72 Bs Zvwi‡L evsjv‡`k ivB‡dj‡m 

wmcvnx  c‡` †hvM`vb Kwi| 2003 mv‡j Rvbyqvwi gv‡m Avwg wm‡jU †_‡K 

e`jx n‡q wewWAvi m`i `ßi wcjLvbvq nvwej`vi  bvwm©s wn‡m‡e †hvM`vb 

Kwi| Avwg m`i `ß‡ii wfZ‡i 11/we Wvwjqv †KvqvU©vi Gi wbPZjvq 

¯̂cwiev‡i emevm KiZvg| 2008 mv‡ji RvZxq msm` wbe©vP‡bi ci 

Avgiv cy‡iv †ikb cve GB wb‡q Avgv‡`i  g‡a¨ Av‡jvPbv nZ| 21/2/09 

ZvwiL Avwg nvmcvZv‡j wQjvg| 24/2/09 ZvwiL mKvj 8.00 NwUKv n‡Z 

25/02/09 ZvwiL mKvj 8 NwUKv ch©šÍ Avwg wWDwU †Rwm Ii  `vwq‡Z¡  

wQjvg| wWDwU †k‡l evmvq hvB| 25/02/09 Zvs mKvj ‡mvqv `kUvq 

Avwg cybivq Awd‡m G‡m MI iæ‡g emvi ci ciB ¸wji kã cvB| 

wmcvnx bRiæj ZLb Avgvi MI iæ‡g emv wQj| bRiæj‡K  wR‡Ám Kwi 

†m `ievi nj Abyôv‡b hvq bvB †Kb? bRiæj e‡j hv‡`i bvg Av‡Q Zviv 
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`iev‡ii Abyôv‡b †M‡Q| wKQz¶‡bi g‡a¨ nvwej`vi Rvnv½xi 36 

e¨vUvwjqvb †`Šov‡q Avgv‡`i AeRvi‡ekb iæ‡g Xz‡K| Zvi Kcv‡j KvUv 

`vM †`L‡Z cvB| Gici wWGwW wmivR i³v³ Ae ’̄vq †gwW‡K‡j Av‡m|  

Gici Avgiv G‡jvcvZvox ¸wji AvIqvR cvB| Avwg †gRi nvmvb 

BKevj  Ges K‡b©j  Avãym mvjvg †K †Uwj‡dvb Kwi| †Kvb Reve cvB 

bvB| Avgv‡`i nvmcvZv‡ji w`‡K ¸wj Avm‡Z _vK‡j Avgiv DMO 

m¨v‡ii iæ‡g wM‡q †g‡S‡Z ï‡q cwo| ỳcyi Abygvb mv‡o ev‡ivUvi w`‡K 

A ¿̄ nv‡Z (Pvqbv ivB‡dj nv‡Z) nvwe: BDmyd Avgv‡`i MI iæ‡g G‡m 

Kv‡K †hb LuyR‡Z _v‡K| Avwg ev_iæ‡g Xz‡K `iRv jK K‡i ivwL| Avgv‡K 

†ei K‡i G‡b e‡j †h GLvb †_‡K †ewi‡q hvb| weKvj mv‡o cuvPUvi w`‡K 

4/5 Rb wewWAvi G‡m Avgv‡K a‡i Ges Avwg †Kb A ¿̄ nv‡Z †bB bvB 

GK_v e‡j, Avgvi ey‡K ivB‡dj a‡i, Avgv‡K gviwcU K‡i| Zviv 

Avgv‡K Muvwo‡Z Zz‡j †`q| H mgq wcK Avc Mvwo‡Z bv‡qe my‡e`vi 

†Zvive emv wQj| Avgv‡K wmcvwn RvwKi Ges wmcvnx ivqnvb gviwcU 

K‡iwQj| Avgv‡K Muvwo‡Z K‡i wb‡q wM‡q `ievi n‡ji cwð‡g bvwg‡q 

†`q| ILv‡b 7/8 Rb wewWAvi A ¿̄ nv‡Z ùvwo‡q wQj| †Zvive mv‡ne 

Avgv‡K `ievi n‡ji wfZ‡i wb‡q hvq| n‡ji wfZ‡i †ó‡Ri DË‡i 

DAD gvgy‡bi jvk †`L‡Z cvB| GQvovI 4/5 R‡bi g„Z‡`n †`‡LwQ| 

`ievi n‡ji cwð‡g Avgv‡`i wewWAv‡ii 3 Uwb GKwU Mvwo †`L‡Z cvB| 

Mvwoi wcQb w`‡K mvwie× 25/30 Uv g„Z‡`n †`L‡Z cvB| c~e© cv‡ki 
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ev_iæ‡g 2wU g„Z‡`n †`L‡Z cvB| wewWAvi †Rvqvbiv ZLb ejvewj 

KiwQj jvk¸wj MT M¨v‡i‡R wb‡q hv‡e| Avgv‡K GKRb †W‡Kv‡iU‡ii 

Kvco ai‡Z e‡j| Avwg Kvco awi| Ab¨iv Ab¨w`‡K a‡i| Avgiv Kvco 

a‡i _vwK hv‡Z evB‡i †_‡K †KD jvk †`L‡Z bv cvq| A ¿̄avix wewWAvi 

m`m¨iv jvk a‡i Mvwo‡Z Zyj‡Z _v‡K| Avgv‡K a‡i GKRb 5 bs †M‡Ui 

w`‡K wb‡q hvq| ILv‡b my‡e`vi kwdR‡K †gMv †dv‡b  K_v ej‡Z †`wL| 

Aviwc †M‡Ui w`K †_‡K DËi w`‡K A ¿̄ nv‡Z wmcvnx evejv‡K †`wL| 

gv‡Vi w`‡K wmwfj †jvK ùvwo‡q _vK‡Z †`wL| ILv‡b wmcvnx nvwjg I 

Beªvwng †K †`wL| ỳ‡i GKUv G¨v¤̂y‡jÝ †`wL| iv Í̄vq GKUv jvk c‡o 

_vK‡Z †`wL| Avwg Avj †eiæbxi w`‡K P‡j hvB| ZLb mvg‡b jvk c‡i 

_vK‡Z †`wL|  gwnjv I 1wU †Q‡j ZLb Kuv`wQj| Avwg nvmcvZv‡j P‡j 

hvB| Avgvi evmvq ‡gRi BmgZ Aviv wQj| iv‡Z Avwg cÖkvmwbK febwU 

iæ‡g _vwK| 26/2/09 ZvwiL weKvj 4.30 wgwb‡Ui w`‡K Avwg wewWAvi 

1bs †MU w`‡q †ei n‡q †g‡qi evmvq P‡j hvB| GB Avgvi e³e¨|” 

The confessional statement of co-accused Sepoy 

Mohiuddin (C.S.508) runs as under- 

“Na 24/02/09 Cw a¡¢lM B¢j RSB m¡C−e ¢Rm¡jz B¢j I ¢ce 

fÐd¡ej¿»£l fÉ¡−lX fÊaÉr L¢lz f−l Na 25/02/09 Cw pL¡−m B¢j pq 

BlJ 12 (h¡l) Se LÉ¡l¡a ®M−m¡u¡l fÐ¢nre öl¦ L¢l pL¡m 6.30 

¢j¢eVz fÐ¢nre Qm¡L¡−m qW¡v …¢ml në ö¢e pL¡m 9.30 ¢j¢e−Vl pjuz 
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q¡¢hmc¡l h¡y¢n ¢c−u Bj¡−cl HLœ L−l Hhw ph¡C−L ¢l−œ²ne l¦−j ¢e−u 

k¡uz −kM¡−e 1.30 O¾V¡ ja AhÙÛ¡e L¢lzqW¡v 2 Se BDR ¯p¢eL 

j¤Mh¡d¡ AhÙÛ¡u I ¢l−œ²ne l¦−j fÐ−hn L−l Hhw h−m 1 ¢j¢e−Vl j−dÉ 

®f¡o¡L f−l AÙ» ¢e−a q−hz ea¥h¡ …¢m L−l ®c−hz 

aMe B¢j ®f¡o¡L f−l ¢e−Q e¡¢jz Hja¡hÙÛ¡u j¤−M¡p fl¡ 2Se BDR 

H−p Bj¡−L 1¢V Q¡C¢eS l¡C−gm ¢e−a hm−m B¢j 1¢V Q¡C¢eS l¡C−gm 

¢e−u X¡C¢lw l¦−j k¡C Hhw ¢LR¤re ®pM¡−e AhÙÛ¡e L−l f−l m¡C−e k¡Cz 

m¡C−e k¡h¡l fl ®c¢M Bj¡−cl HLC hÉ¡V¡¢mu¡−el LÉ¡l¡a ®M−m¡u¡s 

¢pf¡q£ n¢g HL¢V l¡C−gm q¡−a Hhw ¢pf¡q£ ®S¡h¡−ul HL¢V S.M.G 

q¡−a m¡C−e B−pz ¢LR¤re fl ®c¢M LÉ¡l¡a ®M−m¡u¡l ¢pf¡q£ j¡j¤e Hhw 

¢pf¡q£ S¡q¡‰£l l¡C−gm q¡−a m¡C−e B−p Hhw Bj¡−cl p−‰ Lb¡ h−mz 

m¡Ce ®b−L f−l ¢l−œ²ne l¦−j k¡Cz k¡h¡l pju h¡l¡¾c¡u ®c¢M L¡h¡¢X 

®M−m¡u¡s ¢pf¡q£ S¤−um HL¢V l¡C−gm q¡−a ¢e−u ®O¡l¡−gl¡ Ll−Rz f−l 

®hm¡ 12.30 ¢j¢e−Vl ¢c−L I AÙ» ¢e−u ®j−p M¡e¡ M¡Cz I pju j¡C−L 

ph¡C−L AÙ» ®eu¡l SeÉ S¤−X¡ ®M−m¡u¡s q¡¢hmc¡l S¡m¡m ®O¡oe¡ ¢c−u¢Rm 

a¡l q¡−a aMe HL¢V SMG ¢Rmz 

25/02/09 Cw a¡¢lM ®hm¡ 1.00 V¡l fl m¡C−el p¡j−e ®c¢M RSB 

p¤−hc¡l n¡¢g HL¢V ¢fÙ¹m q¡−a ®O¡l¡−gl¡ Ll−Rz 26/02/09 Cw a¡¢lL 

fkÑ¿¹ Bj¡l L¡−R AÙ» ¢Rmz l¡¢œ−a I AÙ»pq ®Q±¢Ll f¡−n VÊ¡w−Ll Bs¡−m 

O¤j¡Cz 
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26/02/09 Cwa¡¢lM j¡C−L AÙ» Sj¡ ®ch¡l Lb¡ ö−e 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¡j−e AÙ» Sj¡ ¢cCz f−l c¤f¤l 2 V¡l ¢c−L −S¢pJ ®j−pl 

¢fRe ®cJu¡m Vf¢L−u h¡C−l Q−m k¡Cz HC Bj¡l Sh¡eh¾c£z” 

The confessional statement of co-accused Md. Shariful 

Islam (C.S.A.557) runs as under- 

“Na 24/02/09 Cw a¡¢lM B¢j fÐd¡ej¿»£l fÉ¡−lX ®c¢Mz 25/02/09 Cw 

a¡¢lM pL¡m 7.30 qC−a L¡h¡¢X Ae¤n£me Ll¡L¡−m pL¡m Ae¤j¡e 9.30 

¢j¢e−Vl ¢c−L clh¡l q−ml ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz 

aMe ®c¢M BDR pcpÉl¡ ®c±s¡−c±¢s L−l ®k k¡l ja f¡m¡−µRz I pju 

q¡¢hmc¡l ®jSl Bë¥m h¡l£ h¡y¢n ®j−l pjÙ¹ ®M−m¡u¡s−cl m¡C−el p¡j−e 

¢e−u Bp¡j¡œ ®L¡Çf¡e£ Lj¡ä¡l p¤−hc¡l n¢gE¢Ÿe Hl ¢e−cÑ−n Bjl¡ 

ph¡C TV l¦−j k¡Cz aMe Bj¡l p¡−b BlJ ¢Rm L¡h¡¢X ®M−m¡u¡s 

S¤−um, L¡m¡j, Bm£j, ¢jS¡e, j¡qh¤h, a¢lL¥m, p¡j¡c, j¡p¤cpq 

œ²£s¡−h¡−XÑl pL−mCz 

Be¤j¡¢eL 1
1
2 -2 O¾V¡ f−l ¢LR¤ pwMÉ¡L ¢h−â¡q£ BDR m¡C−el p¡j−e 

H−m¡f¡b¡¢s g¡u¡l J ALbÉ i¡o¡u N¡¢mN¡m¡S öl¦ Ll−m ®L¡Çf¡e£ 

L¡j¡ä¡l p¤−hc¡l p¢gE¢Ÿ−el ¢e−cÑ−n m¡C−e ¢N−u ®f¡o¡L f−l e£−Q H−p 

q¡¢hmc¡l S¡m¡m La«ÑL ¢fL Bf iÉ¡−e L−l ¢e−u Bp¡ AÙ» J 

®N¡m¡h¡l¦−cl j−dÉ q−a 1¢V Q¡Ce¡ l¡C−gm ¢e−u¢Rm¡jz 
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25/02/09 Cw a¡¢lM p¡l¡¢ce ¢fmM¡e¡l m¡C−e AhÙÛ¡e L−l 26/02/09 

Cw a¡¢lM pL¡m Ae¤j¡e 10V¡l ¢c−L RSB m¡C−el 2u am¡u Ju¡m 

X−„l ¢ia−l AÙ»…¢m ®l−M ¢p¢im ®f¡n¡−L ®S¢pJ m¡C−el ¢fRe ¢c−u 

fÐ¡Q£l Vf¢L−u L¡jl¡‰£lQl ®hs£h¡yd q−u N¡ham£ k¡Cz HC Bj¡l 

hš²hÉz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

333 and 654 all are formal witnesses, the informant, the 

confession recording Magistrate and the investigation officer 

respectively but P.W.451 is the eye witness to the occurrence. 

He identified the accused-respondent with his badge No. and 

saw him to make instruction to dress-up and come down. He 

was thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. His evidence discloses the fact of 

his active role to the occurrence. The solitary testimony of 

P.W.451 thus bears substance against the accused-respondent.  

From the confessional statement of the accused-respondent it 

appears that the accused-respondent held arms and he had his 

active participation to the occurrence.  
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The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.451 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Shamim Sarder, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 



 

 

11128

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Sarder further submits that initially the accused-

respondent was charged 302/201/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Sarder further submits that the testimony of 

P.W.451 does not bear any relevancy against the accused-

respondent. He did not disclose any culpability of the accused-

respondent to any offence. Moreover, from his evidence it 

appears that he himself took up arms and was an accomplice 

and his evidence can’t be relied on. No other corroborative 

evidence appears to support the charges against the accused-

respondent. The confession of the accused-respondent and those 
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of co-accused also don’t bear any evidentiary value since no 

witness appears to corroborate their statements. 

Mr. Sarder, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent and of co-accused.  

The testimony of P.W. 451, in fact, does not disclose any 

culpability of the accused-respondent to any offence. Moreover, 

from his testimony it appears that he himself was an 

accomplished to the occurrence and his above solitary evidence 

can’t be relied upon. The confessional statements of the 

accused-respondent and co-accused also find no corroboration 

by any witness and it bears no evidentiary value. Apparently, 

no evidence appears against him to support the charges as he 

was charged for.  
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In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.170 Sepoy (Driver)/ 66811 Md. 

Shamim.  

Trial court charged the accused-respondent under 

Sections 302/201/149/382/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.402 J.C.O. Subeder Md. Farid Uddin 

 P.W.482 Habilder Md. Habibur Rahman 

 P.W.483 Lance Naik Asstt. Birojit Singh and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W. 402 Md. Farid Uddin deposed that on 25.02.2009 he 

went to Darber. In Darber when Sepoy Moyeen entered into 

Darber with arms there happened violence. He saved a Lt. 

Colonel. At 3.00/3.30 hours the rebellions picked up the Lt. Col. 

in an ambulance and took him to hospital. At that time he came 

to see 66287 Masudur Rahman, 65140 Sepoy Moyeen on duty 

with arms. He also came to see the accused-respondent 66811 

Shamim who moved by pick up with the rebellions.  

In cross-examination on behalf of the accused-respondent, 

he stated that he came to unit at 9.55. He did not go outside the 

Barak on 25th Feb, 2009. He remained in the Barak on 

26.02.2009. He denied the suggestion that he did not see 

Shamim to drive any vehicle.  

P.W. 482 Habilder Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26 

Feb, 2009 he could identified  the accused-respondent Sepoy 
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66811 Shamim, Sepoy 78698 Abdullah Al Mamun, Sepoy 

77667 Ferdous, RDA 153 DAD Habibur Rahman, Habilder 

27989 A. Rahman, Sepoy 76539 Rasel, Sepoy 67131 Almas, 

Sepoy 67191 Jalil, Sepoy 65330 Rashid, 59453 Badal, 67909 

Khalilur, 53027 Harun or Rashid. They all including Sepoy 

65140 Moyeen are of 13 Battalion. He identified the picture 

exhibit CXLIII. 

In cross-examination on behalf of the accused-respondent, 

he stated that the picture was laminated. There is no reference of 

case number and the signature of I.O. on the picture. The 

pictures were identified with marking round signed. He does not 

hold the negative. He denied the suggestion that the pictures are 

not of rebellion and of the accused. He has no signature on the 

picture of Abdullah Al Mamun. In the picture there is a reference 

number 87698. He denied the suggestion the picture was not of 

Abdullah Al Mamun.  

P.W. 483 Lance Naik Assistant Birojit Shingh  deposed 

that at the time of occurrence he was in Peelkhana. He identified 

the accused-respondent 66811 Shamim, 78698 Mamun, 72933 

Forhad Khan, 72693 Azad Khan, 67131 Almas, 67191 Jalil, 
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65330 Rashid, 59453 Badal, 53027 Harun-or-Rashid, 65140 

sepoy Moyeen, 67583 Firoj Hossain, 77224 Sajjad, 55705 Rafij 

Uddin, 68891 Rumel, 66336 Alam, 65552 Tofazzel from video 

footage. He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the accused-respondent, 

he stated that in the picture of Mamun there is reference number 

87698. He denied the suggestion that the picture is not of 

Mamun. Two pictures have been laminated. He does not hold the 

negative. He denied the suggestion that the pictures are not of 

the accused and the pictures have been created by way of 

cutting- pesting. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.482 did not depose before him 

that A.S.P Ranakul showed the footage which the reporters took 

on 25-26th Feb, 2009.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.402 is the eye 
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witnesses to the occurrence and P.Ws. 482 and 483 identified 

the accused-respondent from video footage, the exhibits CXLIII 

and CXLIV. P.W. 402 identified him with his badge No. and 

saw him to his active participation to the occurrence. The 

footages also figures him as a rebellion in participation to the 

occurrence. All the witnesses were thoroughly cross-examined 

on behalf of the accused -respondent but their testimonies could 

not be assailed or embellished in any way.  

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. is sufficient to prove the charges against the accused-

respondent. He also submits that from the evidence on record it 

is evident that the accused–respondent had his active 

participation to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-
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respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/382/34 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/201/382/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/382/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimonies of P.Ws. do 

not bear any substance against the accused-respondent. None of 

the witnesses disclosed any culpability of the accused-
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respondent to any offence. P.W. 402 merely saw the accused-

respondent to run on a pick-up. P.Ws 482 and 483 identified the 

accused-respondent from video-footage shown them during 

investigation. The video-footage exhibits CXLIII and CXLIV 

do not disclose any culpability of the accused-respondent to any 

offence. 

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

The testimony of P.W. 402 does not bear any substance 

since he merely he saw him on a pick-up. The footage exhibits- 

CXLIII and CXLIV also do not disclose his culpability to any 

offence as he was charged for.  
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In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.253 Lance Naik/56051 Md. Abdul 

Hamid.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.450 Sepoy Razib Kumar Singha and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.450 Sepoy  Rajib Kumar Shingah deposed that on 

25.02.2009 he went to Bangabandu Stadium for practice and 

attended Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 

9.30 a person pointed arms towards DG. At that moment he 

heard firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal were making fire and they asked 

every one to take arms. Among the BDR personnel who took 

arms he could identify 66560 Bani Amin, 68884 Emtiaj, 58055 

Shahin, 36605 Bari, the accused-respondent 56051 Hamid, 

67099 Jahan, 72051 Pervej, 68099 Kalimullah and 59514 Jahir. 

They were shouting and making fire. They also told that army 

officers should be killed. On 26.02.2009 DAD Touhid came out 

by pickup and asked all to surrender arms. He got an arms on 

dinning table and deposited it to Dhaka sector. At about 2.20 

P.M. he left Peelkhana crossing over the wall.  

In cross-examination on behalf of the accused-respondent, 

he stated that he came to Peelkhana on 06.02.2008. He denied 



 

 

11139

the suggestion that he joined in BDR on 06.02.2009. There were 

11 persons in his team members. Naik Akter was a team leader. 

He along with Shamim, Alamgir used to live in Peelkhana. He 

did not happen to him with army officer after Darber. He did not 

see any occurrence of committing murder. He surrendered arm. 

He cannot say how many bullet were there in the arms. He 

denied the suggestion that DAD Touhid did not make any 

miking for surrendering arms. He denied the suggestion that he 

participated in the rebellion and thus ran away. Parvez is not an 

accused.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.450 deposed before him that on 

26.02.2009 when the situation became normal and while he was 

going to deposit arms along with process to sector quarter guard 

he came to see many BDR personnel to run away towards 

Hajaribagh crossing over the wall. He further deposed that he 

was also crossed over the wall at 2.20 P.M. and went to 

residence of his friend. He did not depose before him that on 

25.02.2009 he went to stadium for practice. He also did not 
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depose before him that a group of BDR personnel under the 

leadership of Jalil were making firing. He also did not depose 

before him that he saw an arms on the table and deposited it to 

Dhaka sector. He denied the suggestion that P.W.450 was an 

offender and he cited him as witness fictitiously.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.450 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and saw him with arms and also heard him 

to say to kill the army officers. He was thoroughly cross-

examined on behalf of the accused-respondent but his evidence 

could not be assailed, tainted or embellished in any manner. 

The solitary testimony of P.W.450 thus can safely be relied on. 

 The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.450 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 
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that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and looking for army officers to implement 

their common object no army officer be left alive in Peelkhana 

and consequently committed murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/34/382 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 
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Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.450 

does not bear any substance against the accused-respondent.  

His identification of 10 BDR personnel along with the accused-

respondent with badge No. appears tutored and unreliable. Such 

evidence as being tutored can’t be relied on. He admitted in his 

cross-examination that he did not see any incident of killing. 

More so, he himself was an accomplice as it appears from his 

testimony that he picked up arms and afterwards surrendered in 

Dhaka sector. No other corroborative evidence appears to 

support the charges against the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 
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charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

P.W. 450 claims to see the accused-respondent with arms 

and also heard him to direct others to take up arms but his 

above solitary evidence does not inspire confidence as much as 

he himself was an accomplice having admitted of taking up 

arms and to surrender the same in Dhaka sector.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.266 Sepoy/73295 Habibur Rahman. 
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Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of accused-

respondent. 

P.W.1 Novojoty Khisha, informant, 

 P.W.216 Sepoy Golam Kabir 

 P.W.334 A.K.M. Emdadul Haque, Magistrate  

 P.W.547 Sr. ASP Md. wahiduzzaman,  

 P.W.605 Pachok Md. Aman Uddin and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.216 Sepoy golam Kabir deposed that on 25.02.2009 

he went to BDR hospital at 9.00 A.M. At about 9.10 he heard 
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firing. Later on he went to 36 Battalion. There he came to see 

the accused-respondent 71807 Sepoy Mehedi Hasan, the 

accused-respondent 73295 Sepoy Habibur, 59303 Sepoy Noor 

Hossain to make firing. Afterwards he left Peelkhana on that 

day.  

In cross-examination on behalf of the accused-respondent 

he stated that he was the soldier of ‘D’ company and he was on 

sick rest on 3rd floor of the hospital. He contacted with the 

authority over mobile. 36 Battalion was by the eastern of the 

road. He denied the suggestion that it was not possible to see 

any one from 36 Battalion. Maj. Humayun was died during 

occurrence. He denied the suggestion that wife of Maj. 

Humayun deposed against him and that he was cited witness to 

depose falsely. He happened to meet with Sepoy Moyeen 

before occurrence. Mr. Shahjahan was his commander. He 

denied the suggestion that he did not see the accused-

respondent with arms and that he deposed falsely.  

 P.W.334 A.K.M. Emdadul Haque, Magistrate deposed 

that he recorded the confessional statement of the accused-

respondent on 07.04.2009 in compliance with the Provisions 
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under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the accused-respondent 

as exhibit 425 and his signature 425/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was kept in 

his chamber but it has no reference in the statement. The 

accused-respondent was kept on remand for 18 days. He denied 

the suggestion that he did not follow the provisions of law in 

recording the statement of the accused-respondent and that he 

did not record the statement in the language of the accused-

respondent. He sent the accused-respondent to jail at 8.15 P.M. 

He denied the suggestion that the confession of the accused-

respondent was obtained under coercion.  

P.W.547 Md. Waheduzzaman deposed that he had his 

posting in CID, Dhaka from 23.09.2007 to 01.08.2009. As per 

requisition of investigation officer he helped to the 

investigation of the case. On 02.03.2009 he seized 32 items 

including a Toyota private car from the residence of Lt. Col. 

Mizan. Lt. Col. Mukait, Lt. Col. Asif Abdur Rouf and Lt. Col. 

Imam at old residence of D.G. He identified the seizure list 
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exhibit 916 and his signature exhibit 916/2. He kept 10 items in 

the custody of Naik Subeder Abu Kashem and rest 22 are found 

before the Court. He identified those material exhibits –

CLXXXV. On 05.03.2009 he seized 42 items including a 

‘†ejPv’ vide seizure list exhibits 917 and his signature exhibits 

917/2. He identified material exhibits –CLXXXVI series.  On 

06.03.2009 he seized 17 items including a torched private car 

from officer’s quarter No.1, Shaibal vide seizure list exhibit-

905 and his signature 905/2. He handed over the private car, 

wiredrob, steel-almirah in the custody of its’ owner and 

identified the rest before the Court as material exhibit-

CLXXXVII series. On 07.03.2009 he also seized 23 items – 

uniform of BDR, bullet, helmet and empty bullet vide exhibit 

1015 and his signature exhibit 1015/1. He handed over the 

bullets in the custody of authority and identify the rest before 

Court as material exhibit –CLXXXVIII series.  

In cross-examination he stated that he seized the alamats 

in abandoned position. He denied the suggestion that the seized 

alamats has no relevancy to the instant case.  
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P.W.605 Cook Md. Aman Uddin deposed that on 

07.03.2009 police seized 23 items vide seizure list. He identified 

his signature in the seizure list as exhibit 1015(2). He further 

deposed that on 08.03.2009 police seized a briefcase vide seizure 

list. He identified his signature in the seizure list as exhibit 

948(2). On that day police also seized 3 items vide seizure list. 

He identified his signature in the seizure list as exhibit 949(2). 

On 04.04.2009 police further seized a jacket from the residence 

of Sadib Ahmed. He identified his signature in the seizure list as 

exhibit 1038(2). On that day police seized a bullet - proof jacket 

vide seizure list. He identified his signature in the seizure list as 

exhibit 1044(2). He further deposed that on 07.03.2009 police 

seized a pistol form RSU. He identified his signature in the 

seizure list as exhibit 1104(2). On that day police also seized 6 

items from signal sector. He identified his signature in the 

seizure list as exhibit 1105(2). He also deposed that on 

02.04.2009 police seized 5 items including helmet from the 

residence of Salim Reza. He identified his signature in the 

seizure list as exhibit 970(2). On that day police further seized a 

Chineese pistol from the residence of Ali Azam vide seizure list. 
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He identified his signature in the seizure list as exhibit 971(2). 

On that day police also seized 3 items including 30 bullets vide 

seizure list. He identified his signature in the seizure list as 

exhibit 972(2). On 05.04.2009 police further seized a pistol and 

bullet from the residence of Sepoy of Moniruzzaman. He 

identified his signature in the seizure list as exhibit 973(2).  

In cross-examination, he stated that the alamats were 

found abandoned and none of the accused was present at that 

time. He denied the suggestion that he deposed falsely as being 

tutored. He cannot say the number of Moniruzzaman. He denied 

the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he did not ask doctor Mizan whether 

P.W.216 was under treatment. He did not depose before him 

that he saw the accused-respondent to make firing. The 

accused-respondent was on remand for 14 days. He denied the 

suggestion that he obtained the confessional statement of the 

accused-respondent by way of oppression and that he 

implicated him falsely.  
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The confessional statement of the accused-respondent 

Sepoy Habibur Rahman (C.S. A.266) runs as under- 

“Avwg 2003 mv‡j KPzqvcvov gv ª̀vmv †_‡K `vwLj cvk Kwi| 

29/1/05 Bs Zvwi‡L wewWAv‡i wiµU n‡q PÆMÖv‡gi evBZzj B¾Z G 6 

gv‡mi †Uªwbs Kwi| Gici 36 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb Kwi| 

MZ 24/2/09 Bs ZvwiL we.wW.Avi mßvn Dcj‡¶¨ cÖavbgš¿x 

c¨v‡i‡W †hvM`vb Kwi| c¨v‡i‡W Avwg cZvKv evnx `‡ji m`m¨ wQjvg| 

25/2/09 Bs ZvwiL mKvj 7.00 Uvq Avi,Gm,we gv‡V †Pqvi jvMvB| 

Avgv‡`i †K 8.00 Uvq †Q‡o †`q c¨v‡i‡Wi Rb¨ ˆZix nIqvi Rb¨| ˆZix 

n‡q †Kv¤úvbx †KvqvU©vi gvóvi nvwej`vi Lwjjyi ingv‡bi †bZ…‡Z¡ 28/30 

Rb `iev‡i AskMÖnb Kwi| †cŠ‡b bqUvq `ievi n‡j cÖ‡ek Kwi| em‡Z 

em‡Z 9.00 Uv ‡e‡R hvq| wWwR m¨vi 9.05 Gi w`‡K `ievi n‡j cÖ‡ek 

K‡ib| †m±i KgvÛvi m¨vi Zv‡K wi‡cvU© †`q| †Kw› ª̀q gmwR‡`i Cgvg 

mv‡ne †Kvivb †ZjvIqvZ K‡ib| Gici wWwR m¨vi e³e¨ †`qv ïiæ 

K‡ib| wZwb e‡jb †h, wewW Avi c¨v‡iW Lye my›`i n‡q‡Q| cÖavbgš¿x Lye 

cÖksmv K‡i‡Qb| Gici e‡jb †h, WvjfvZ Kg©m~Px‡Z we.wW.Av‡ii Lye 

cÖksmv n‡q‡Q| Zvi e³e¨ PjvKv‡j 9.15 Uvi w`‡K `ievi n‡j nVvr ˆn 

ˆP ïiæ nq| mevB QzUvQzwU ïiæ K‡i| Avwg †ei n‡q `ievi n‡ji mvg‡bi 

iv Í̄vq `vovB Avi ¸wji kã ïb‡Z cvB| c‡i Avwg †`Š‡o †iBbwUª Mv‡Qi 

wbP w`‡q myBwgs cy‡ji cvk w`‡q e¨viv‡K hvB Ges †`Š‡o jvB‡bi 4 
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Zjvq hvB| evB‡i †Mvjv¸wj n‡Z _v‡K| ZLb Avwg GKUv †nj‡gU gv_vq 

w`‡q †PŠwKi wb‡P jyKvB| Abygvb 10.00 Uvi c‡i  nvwej`vi Rvjvj, G 

†Kv¤úvbx, 36 e¨v‡Uwjqvb, G‡m e‡jb †h, ‡Zvgiv GLv‡b jyKvB AvQ †Kb 

? A ¿̄ wb‡Z †Kv‡Z hvI bvB †Kb? Gici Avgiv 10/15 Rb hviv jywK‡q 

wQjvg Zviv †b‡g †Kv‡Zi w`‡K hvB| †Kv‡Zi `vwq‡Z¡ wb‡qvwRZ bv‡qK 

mvC`‡K †Kv‡Z †`L‡Z cvB bv| †`wL †Kv‡Zi 2Uv `iRv †Lvjv wfZ‡i 

†Kvb A ¿̄ bvB| Gici Avwg wb‡P †b‡g ‡`Š‡o jvB‡bi w`‡K hvB| iv Í̄vq 

GKUv euv‡ki UzKiv †c‡q †mUv nv‡Z †bb| jvB‡bi mvg‡b wKQzÿb 

nvUvnvwU Kwi| Gici Avevi jvB‡bi 4 Zjvq wM‡q jyKvB| wKQz¶b 

ev_iæ‡g, wKQz¶b †PŠwKi wb‡P Gfv‡e jyKv‡Z _vwK| Abygvb †ejv 01.00 

Uvi w`‡K LvIqvi Rb¨ wb‡P bvwg| Lvevi wb‡Z hvevi mgq †g‡m nvwej`vi 

mvC‡`i Kv‡Q Gm,Gg,wR †`wL| fvZ wb‡q jvB‡b †divi mgq bv‡qK 

k¤¢yi Kv‡Q I nvwej`vi Rvjv‡ji Kv‡Q Gm,Gg,wR †`wL| jvB‡bi 4 

Zjvi eviv›`v w`‡q we‡K‡j DwK w`‡q wmcvnx nvwKg I wejøv‡ji Kv‡Q 

ivB‡dj †`wL| Gici Avwg mÜ¨v 7/7.30 Uvi w`‡K jyw½ Avi GKUv †MwÄ 

Avi ¯úÄ wb‡q wb‡P bvwg Ges B,Gg,B wewìs‡qi †Kvbvq †cvkvK Ly‡j 

jyw½ †MwÄ c‡o †`Iqvj Uc‡K †ei n‡q hvB| Gi Av‡M wmcvnx wgRv‡bi 

nv‡Z GKUv wc Í̄j †`wL| Gici GKRb AcwiwPZ †jv‡Ki evmvq Avwg 

AvkÖq cvB| iv‡Z gnvLvjx evm÷¨v‡Û †_‡K mKv‡j evwo‡Z P‡j hvB| 
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wUwfi †Nvlbv ï‡b 1/3/09 Bs ZvwiL mKvj 9.00 Uvi w`‡K 

wcjLvbvq 4bs †M‡U Avwm|  †mLvb †_‡K Avevnbx gv‡V hvB| 3/3/09 Bs 

ZvwiL weKvj Abygvb 5.30/6.00 Uvi w`‡K wcjLvbvi †fZ‡i cÖ‡ek 

Kwi| GB Avgvi e³e¨| 

wmcvnx 73295 nvweeyi ingvb” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

334, 547, 605 and 654 all are formal witnesses, the informant, 

the recording Magistrate the seizing officer, seizure witness and 

the investigation officer respectively but P.W.216 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and saw him to make firing. He was 

throughly cross-examined on behalf of the accused-respondent 

but his evidence could not be assailed, tainted or embellished in 

any manner. The solitary testimony of P.W.216 thus can safely 

be relied on. From the confessional statement of the accused-

respondent it appears that the accused-respondent had his 

involvement to the occurrence in committing murder in 

Peelkhana.  
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The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.216 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 
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failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that all the P.Ws. are formal 

witnesses excepting P.W. 216. The testimony of P.W.216 does 

not bear any substance against the accused-respondent. He did 

not disclose when and where he saw the accused-respondent. 

More so, P.W. 654 admits in his cross-examination that P.W. 

216 did not depose before him that he saw the accused-

respondent to make firing. His evidence thus appears vague, 

unspecified and embellished. His evidence being vague and 

unspecified can’t be relied on. No other corroborative evidence 
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appears to support the charges against the accused-respondent. 

The confession of the accused-respondent does not bear any 

evidentiary value since the confession of the accused-

respondent itself is exculpatory in nature and it finds no 

corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent. 

In fact, all the witnesses referred by the prosecution 

excepting P.W. 216 are formal witnesses. The solitary 

testimony of P. W. 216 can’t be solely based since he deposed 

in-embellished manner in view of the admission of P.W. 654, 
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the investigation officer – ‘¢pf¡q£ q¡¢hh¤l−L g¡u¡l Ll−a ®c−M p¡r£ HC 

Lb¡ h−m e¡Cz’ 

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.283 Sepoy /80613 Md. Saidur 

Rahman. 

Trial court charged the accused-respondent under 

Sections 302/201/149/382/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Naik firoz Meah (C.S. A.319) and 

P.W.1 Novojoty Khisha, informant, 

 P.W.103 JCO Naib Subader Md. Abdul Wahab Talukder 
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 P.W.219 JCO Naik Subeder Md. Saiful Islam and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 103 J.C.O. Nayek Subedar Md. Abdul Wahab 

Talukder deposed that on 24.02.2009 he was present as 

spectator. On that day he found Sepoy Salim, Sepoy Al-

Mamun, Sepoy Mehedi Hasan, the accused-respondent Sepoy 

Saidur, Sepoy Sajjad, Seopy Sahadat, Seopy Tariqul, Seopy 

Moyeen, Seopy Nurul Alam, Seopy Mokbul Hossain and some 

other BDR personnel to move towards south from gate No.5. 

They were saying that they would place the demands of the 

BDR personnel. After observing ‘V¡Y¥~ ®n¡’ at about 10.00 P.M. he 

left Peelkhana and went to his residence. On 25.02.2009 he 

repoted Maj. Shah Alam of sitting arrangement in Galf field. At 

about 9.25 A.M. he heard of firing from the side of Darber. 

BDR personnel left Galf field and moved at different direction. 

He took shelter in the guard room at 12.30. He came out 
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therefrom and took stand behind the Barak No.1. Therefrom, he 

came to see Sepoy Ripon, Sajedur, 68696 Sepoy Mamun, 

Lance Naik Mozzamel and some other to make firing. On 

26.02.2009 at about 3.30 he left Peelkhana for his residence 

through  gate No.5. 

 No cross-examination was made on behalf of the 

accused-respondent.  

P.W. 219 JCO Naik Subeder Md. Saiful Islam deposed 

that on 25.02.2009 he was entrusted to distribute the cookeries. 

At the time of distribution of cookeries he heard firing sound. 

He then asked others to go to Line. He came to see 2/3 hundred 

BDR personnel to plunder arms and to express joy. Among 

them he came to see 48401 Naik Nurul Islam, 37383 Habilder 

Hatem Ali, 37606 Habilder Kibria, 80811 Sepoy Tariqul, the 

accused-respondent 80613 Sepoy Saidur, 78224 Sepoy 

Rashed, 78506 Sepoy Kalam and 77221 Sepoy Sabel to run 

towards Darber.  

In cross-examination on behalf of condemner/accused-

respondent he stated that Naik Subedar is superior to Habilder 

on that day Habilder Masud Rana was in charge of cookeries. 
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After coming to unit he remained in mess. He could not make 

any contact with the superiors. He denied the suggestion that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.219 deposed before him that on 

24.02.2009 he was with Habilder Masud and Bellal on 

arrangement on cookeries. The accused-respondent joined in 

Peelkhana on 25.12.2008. He was a newly appointed soldier 

since joined in July, 2008. He denied the suggestion that he 

implicated the accused-respondent in C.S. without proper 

investigation.  

The confessional statement of co-accused Naik Firoz 

Meah (C.S. A. 319) runs as under- 

“Avwg BDR GKRb bv‡qK bs 48834| Avwg 1/11/1987 Bs Zvwi‡L 

BDR G †hvM`vb Kwi| Avwg 2004mv‡j XvKvq wcjLvbvq e`jx  n‡q 

Avwm| 2005 mv‡j Avgvi bv‡qK wnmv‡e c‡`vbœwZ nq| Avwg 13 

ivB†djm& e¨vUvwjq‡b wmI †gt K‡b©j e`i“j Avjg mv‡n‡ei (AcvV¨) 

Rxc Mvwo PvjvBZvg|  Avwg 13 ivB‡dj e¨vUvwjq‡bi GgwU jvB‡bi  

wØZxq Zjvq _vKZvg  Av‡iKRb WªvBfvi wQj|  bvg Zvi Aveyj †nv‡mb | 
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Avwg MZ 21/2/09 Bs Zvwi‡L  mKvj †_‡K Mvwo  PvjvB‡ZwQjvg| Avwg 

24/2/09 Bs Zvwi‡L wmI mv‡ne‡K  gvbbxq cªavbgš¿xi c¨v‡i‡W Awdmvm© 

†gm †_‡K gv‡V wb‡q hvB| c¨v‡iW †kl nIqvi c‡i wmI mv‡ne 

K¨v›U‡g›U  evmvq P‡j hvq| wmI mv‡n‡ei ivbvi wQj wmcvnx Rvnv½xi I 

wmcvnx †gvqv‡¾g | Avwg  25/2/09 Bs Zvwi‡L  wewWAvi Awdmvm© †g‡m 

Mvwo jvMvB| Avgvi mv‡_ ivbvi  wmcvnx Rvnv½xi wQj| Avwg wmI 

mv‡ne‡K wb‡q Awd‡m hvB Icv‡i  Zv‡K `ievi n‡j bvwg‡q w`‡q Avwm| 

wmcvnx Rvnv½xi Zvi mv‡_ wQj| Avwg Mvwo cvwKs Kwi| Avgiv H Mvwoi 

mvg‡b †jt K‡b©j Gbv‡qZ mv‡n‡ei Mvwo wQj| Avwg Abygvb 9.30 Uvq  

`ievi n‡ji w`‡K ¸wji kã ïb‡Z  cvB| ¸wji mv‡_ mv‡_ wewWAvi Gi  

m`m¨iv Gw`K ‡mw`K †`Šov‡`Šwo Ki‡ZwQj| Avgvi Mvwo mvg‡bi Mvwoi 

M¬vm Zviv †O‡½ †d‡j| ZLb  Avgiv mevB hvi hvi Mvwo wb‡q GgwU 

M¨v‡i‡Ri w`‡K hvB| Avwg Mvwo †i‡L 2q Zjvq GgwU e¨viv‡K hvB|  

Avwg  BDR m`m¨ †`i‡K ej‡Z ïwb, mevB †Kv‡Z hvI, A ¿̄ jI| Avwg  

f‡q Uq‡j‡U hvB| Avwg AvbeiZ ¸wji kã ïb‡Z cvB|Avwg  †g‡mI 

jvB‡b †h‡q e‡m _vwK| wKQy¶Y c‡i A ¿̄avix bx‡P G‡m jvB‡bi w`‡K 

¸wj Ki‡Z _v‡K Ges  gvB‡K ej‡Z _v‡K mevB wb‡P Avm I A ¿̄ nv‡Z 

jI, A‡b‡K A ¿̄ †bq wKš‘ Avwg †Kvb A ¿̄ wbB bvB|  Avwg jvBb  †_‡K 

†b‡g  †g‡m P‡j hvB| 26/2/09 Bs Zvwi‡L ỳcyi 12.00 Uvq nVvr K‡iB 

¸wji kã †e‡o hvq| ZLb gvB‡K ej‡Z  _v‡K †h, Avwg© Avm‡Q, 
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Avcbviv mevB A ¿̄ wbb| ZLb †_‡K †Kv‡Z  hvBqv 1wU  Pvqbv ivB‡dj I 

30 ivDÛ ¸wj wbB| Avwg A ¿̄ nv‡Z wb‡q †g‡m  hvBqv e‡m _vwK | Avwg 

nvwej`vi Avwgi, bv‡qK Av‡bvqvi, j¨vÝ bv‡qK wMqvm, wmcvnx mvB ỳ‡ii 

nv‡Z A ¿̄ †`‡LwQ|  weKvj 2:30 Uvq ïwb| wZb wK‡jvwgUvi GjvKvi 

†jvKRb m‡i †h‡Z n‡e| wcjLvbv Avgx©iv Avµgb K‡i| GB K_v ïwbqv 

Avwg bv‡qK  ‡KŠZzK  Kygv‡ii Kv‡Q Avgvi A ¿̄ Rgv †i‡L Avwg wcjLvbv 

†_‡K cvwj‡q hvB| Avwg wmwfj Kvc‡o Iqvj UcKvBqv cvjvBqv hvq| 

Avwg miKvix †Nvlbv ï‡b 1/3/09 Bs Zvwi‡L wcjLvbvi  4bs †MB‡U  

wi‡cvU© Kwiqv Bs 3/3/09 Zvwi‡L wfZ‡i cª‡ek Kwi| GB Avgvi  

Revbew›`|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.103 and 219 are eye 

witnesses to the occurrence. P.W. 103 saw the accused-

respondent to move towards south from gate No. 5 on 

24.02.2009. His evidence discloses the involvement of the 

accused-respondent to the alleged conspiracy behind the 

occurrence. P.W.219 identified the accused-respondent with his 

badge No. and saw him to take away arms by plundering kote. 
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He reiterated in his cross-examination on behalf of the accused-

respondent that he saw him with arms. Both the witnesses were 

thoroughly cross-examined on behalf of the accused-respondent 

but their testimonies could not be assailed or embellished in any 

way. The confession of co-accused Naik Firoj Miah finds 

corroboration by the evidence of P.W.219 that he held arms 

during occurrence and in view of Section 30 of Evidence Act it 

bears substance as evidence against the accused-respondent.  

The learned Deputy Attorney General further adds that 

the unimpeachable, untainted, unembellished evidence of P.Ws. 

103 and 219 is sufficient to prove the charges against the 

accused-respondent. He also submits that from the evidence on 

record it is evident that the accused–respondent was a member 

of unlawful assembly and that to attain the common object he 

took up arms by plundering kote and actively participated with 

other rebellions to the occurrence in committing murder of 

army officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 
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appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/382/34 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/342/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/382/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimony of P.Ws.103 

and 219 do not bear any substance against the accused-
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respondent. P.W.103 refers the name merely as ‘Sepoy Saidur’ 

without his badge No. but the accused-respondent is Sepoy 

Saidur Rahman. His identification to accused-respondent is 

vague and unspecified and such vague and unspecified evidence 

can’t be relied on.  Besides, there is no specification where he 

saw the accused-respondent. No corroborative evidence appears 

to support his complicity to conspiracy. More so, no such 

charge was brought against him. The testimony of P.W.219 also 

bears no substance in establishing the charges against the 

accused-respondent. His identification of the accused-

respondent and 7 others accused with their badge No. appears 

tutored and thus unreliable. He did not disclose any offence 

allegedly committed by the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

The testimony of P.W.103 relates to alleged conspiracy 

behind the occurrence, but it finds no corroboration. More so, 

his identification to the accused-respondent also not proper and 

as such he was not cross-examined on behalf of the accused-

respondent. Although, P.W. 219 claims to see him with arms 

and identified him with badge No. but his testimony appears 

vague and unspecified. He did not disclose where and when he 

saw the accused-respondent. His above solitary does not inspire 

confidence and can’t solely be based for proving the charges 

against him. The confessional statement of co-accused also 

finds no corroboration by any witness and it bears no 

evidentiary value. Apparently, no evidence appears against him 

to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 
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not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.310 JCO/4234 Subeder Major Md. 

Zakir Hossain (Miraj). 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

JCO Subeder Major Gofran Mallik (C.S.A.08) and 

P.W.1 Novojoty Khisha, informant, 

 P.W.82 Sepoy Md. Abdur Rashid 

 P.W.492 Subeder Md. Nurul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R. 

P.W.82 Sepoy Md. Abdur Rashid deposed that on 

25.02.2009 at about 9.30 he came to see some BDR personnel 

running out from Darber and some of them were carrying arms. 

Being afraid he hid himself in the store room of 44 Battalion. 

At 12.00 noon, he came out and saw a Sepoy with arms at 

ground floor. He also came to see DAD Nasir and the accused-

respondent Subedar Maj. Zakir on discussion at the entry 

point of the office.  After taking water he again took shelter in 

the store room. After a while he came to see 56894 Sepoy Abul  

Hossain with ‘¸wji ev·, L.M.G. Gi W«vg g¨vMvwRb’ to go upward. 

He also came to see afterwards 7392 A. Matin to go forward in 

front of the office with agitated mood and L.M. G in his hand. 

He remained in the store room till 26.02.2009.  

In cross-examination on behalf of the condemner/ 

accused-respondent he stated that he knew the regimental 

quarter-4. He denied the suggestion that the accused-respondent 

was in JCO mess and that he deposed falsely.  
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P.W.492 Subeder (Rtd.) Md. Nurul Islam deposed that on 

25-26 Feb, 2009 he had his posting in 44 Battalion. From video 

footage he identified the accused-respondent 4234 Zakir 

Hossain. He was with uniform. He identified the picture as 

exhibit CLI and his signature exhibit CLI-A. 

In cross-examination on behalf of the accused-respondent, 

he stated that there is no reference of case number and signature 

of I.O. in the picture. There is no case number in support of his 

signature. There is no reference who took the picture. There is 

no reference who collected the picture. The pictures were of 

rebellion. Two pictures are of different persons. There is the 

reference Zakir but no reference of his number. Zakir was not 

present at the time of identification. He denied the suggestion 

that the picture was not of Zakir and that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 28.03.2009 along with Subeder Alauddin. P.W.82 stated that 

he did not happen to meet with any one of 44 Battalion. He was 

a store man. In the store there was a toilet with water.  He 
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denied the suggestion that nothing could be seen from the store 

and he deposed falsely. He denied the suggestion that he did not 

see Nasir on discussion with Zakir and that he deposed falsely. 

He recorded the statement of P.W.492 on 14.02.2009. He did 

not depose the badge No. of the accused-respondent. At that 

time the accused-respondent was in custody. He denied the 

suggestion that detaining the accused-respondent in custody he 

created the witness falsely and implicated the accused-

respondent falsely.  

The confessional statement of co-accused  JCO Subader 

Major Gofran Mollik (C.S. A.8) runs as under- 

“B¢j haÑj¡−e 24 l¡C−gm hÉ¡V¡¢mu¡−e p¤−hc¡l −jSl ¢qp¡−h LjÑla 

B¢Rz 2005 p¡−ml H¢fÊm j¡−p 40 l¡C−gm hÉ¡V¡¢mu¡−e e¡C‰ÉR¢s q−a 

¢h¢XBl ¢fmM¡e¡u H−p ®k¡Nc¡e L¢lz flha£Ñ−a 24 l¡C−gm hÉ¡V¡¢mu¡−e 

®k¡Nc¡e L−l p¤−hc¡l ®jSl ¢qp¡−h 01/01/08 Cw q−a hÉ¡V¡¢mu¡−el 

c¡¢uaÅ f¡me L¢lz Bj¡l hÉ¡V¡¢mu¡−e 642 Se pcpÉ ¢Rmz a¡l p¡−b V¡–

¤−n¡l 243 Se pwk¤š² quz 25/02/09 Cw a¡¢lM clh¡−l AwnNËq−el SeÉ 

Bj¡−cl hÉ¡V¡¢mu¡e q−a 355 Se−L ¢e−cÑn ®cuz 25.02.09 a¡¢lM 

pL¡m 08.20 V¡u B¢j clh¡l q−m ¢N−u Ef¢ÙÛa qCz Ae¤j¡e p¡−s 

BVV¡l pju Bj¡−cl hÉ¡V¡¢mu¡−el q¡¢hmc¡l ®jSl ®j¡x n¡q¡h E¢Ÿe 

Hhw e¡−uL Cpm¡j E¢Ÿe Bj¡−cl hÉ¡V¡¢mu¡−el 355 Se−L c¡lh¡l q−m 

¢e−u B−pz Bjl¡ clh¡l q−ml phÑ c¢r−e hp¡ ¢Rm¡jz phÑ Eš−l 

®pe¡h¡¢qe£l A¢gp¡l pq ¢XH¢X l¡ hp¡ ¢Rmz j¡TM¡−e −pM¡−e °p¢eLl¡ 

hp¡ ¢Rmz clh¡−ll Af¡WÉ ¢X¢S Hhw ¢X¢X¢S ¢h−NË¢Xu¡l −Se¡−lm j−q¡cu 

hp¡ ¢R−mez Ae¤j¡e 09.05 V¡u Ae¤ù¡e öl¦ qu Hhw Ae¤j¡¢eL 09.15 
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V¡u ¢X¢S j−c¡u a¡l hš²hÉ öl¦ L−lez fÐb−j ¢a¢e fÐd¡e j¿»£l BNje 

Efm−r fÉ¡−l−Xl fÐnwp¡ L−lez flha£Ñ−a X¡mi¡a LjÑÑp§Q£l hÉ¡f¡−l 

pLm−L ¢S‘¡p¡ L−le z Bfe¡l¡ X¡m i¡−al V¡L¡ ®f−u−Re ¢Le¡? Eš−l 

e£Q¤ ü−l fÐ¡¢ç ü£L¡l L¡−m ¢X¢S j−q¡cu h−me ®k, Bfe¡l¡ A−e−LC 

LjÑp§Q£−a ¢R−me e¡z ¢L¿º B¢j ph¡C−L V¡L¡ ¢c−u¢Rz Bfe¡l¡ ¢L V¡L¡ 

f¡e e¡C? ¢h¢XBl pcpÉNZ Bl HLV¤ ®S¡−l h−m ®k, qÉ¡y ®f−u¢Rz Ae¤j¡e 

09.20 ¢jx Hl pju ¢X¢S j−q¡c−ul X¡mi¡−al I Lb¡ ®no qh¡l f−l 

clh¡l q−ml c¢re f§−hÑl clS¡ ¢c−u ¢h¢XBl Hl ®f¡o¡L f−l¡¢qa ®hm 

V¤¢f hÉa£a HLSe ¢h¢XBl pcpÉ l¡C−gm ¢e−u â¦a ®c±−s ¢N−u ¢X¢S 

j−q¡c−ul O¡−s l¡C−gm ®V¡L¡uz p¡−b p¡−b ¢X¢X¢S p¡−qh AÙ»pq a¡−L 

S¡f−V d−lez −p L¡yf−a L¡yf−a ¢e−Q f−s k¡uz 4/5 Se A¢gp¡l ®c±−s 

¢N−u a¡−L d−l ®m¡LV¡l N¡−ul lw gpÑ¡,j¡b¡u V¡L ¢Rmz hup Ae¤j¡e 

30/35 hRlz a¡−L B¢j C¢a f§−hÑ LM−e¡ ®c¢M e¡Cz Hje pju clh¡l 

q−ml Ešl f¡−nÄÑ ®b−L fÐb−j c¤¢V l¡C−gml …¢ml në ö¢ez p¡−b p¡−b 

h¡C−l ®hn L−uL¢V hÐ¡n g¡u¡−ll në quz I j¤ý−aÑ clh¡l q−ml ®m¡LSe 

ýlýl L−l ®hl q−a b¡−Lz ®Lhmj¡œ ®pe¡h¡¢qe£l A¢gp¡lNZ clh¡l 

q−ml ¢ia−l b¡−Lez p¡−b p¡−b ¢X¢S p¡−qh h−me ®k, pLm ¢pJ Hhw 

Hp,Hj Ne Q−m k¡ez Hhw ¢eS ¢eS ®L¡a p¡jm¡e B¢j aMe ®c¢M Bj¡l 

f¡−n ¢h¢XBl Hl ®LE e¡Cz HL f¡−n −pe¡h¡¢qe£l A¢gp¡lNZ B−Rez 

B¢j clh¡l q−ml c¢re f¡−nÄÑ ®jCe ®NC ¢c−u ®hl q−u ®c¢M ®p¾V¡m 

He,Hp,H Hl p¤−hc¡l h¡h¤m pq B−l¡ 100/150  Se ¢h¢XBl ®m¡LSe 

c¡¢s−u B−R Hlfl Ešl ¢cL ®b−L œ²−jC …¢ml BJu¡S h¡s−a öl¦ 

L−lz Bj¡l¡ aMe f§hÑ ¢c−L ®c±−s ®k−a b¡¢Lz Bj¡l p¡−b aMe Bj¡l 

hÉ¡V¡¢mu¡−el e¡−uL p¤−hc¡l p¡j¡c ¢Rmz f−b q¡¢hmc¡l j¡q¡h¤−hl p¡−b 

Bj¡l ®cM¡ quz B¢j q¡¢hmc¡l j¡qh¤h J e¡−uL p¤−hc¡l p¡j¡cpq 

Bj¡−cl hÉ¡V¡¢mu¡−e ¢N−u ®c¢M Bj¡−cl hÉ¡V¡¢mu¡−el ®lLXÑ n¡M¡l 

h¡l¡¾c¡u 10/12 Se ®f¡o¡L d¡l£ ¢h¢X Bl ®S¡u¡e B−Rz a¡−cl j−dÉ c¤C 

Se mÉ¡¾p e¡−uL q¡l¦e¤l l¢nc J mÉ¡¾p e¡−uL pqL¡l£ H hÐ¡’ He¡j¤m 

AÙ»pq c¡¢s−u B−Rz B¢j Hl j−dÉ Bj¡l ®j¡h¡Cm ew- 0173133440  

®b−L Bj¡−cl ¢pJ ®mx L−eÑm m¤vgl lqj¡e pÉ¡−ll p¡−b Lb¡ h¢mz 

®j¡h¡C−m ¢p,J pÉ¡−ll AhÙÛ¡e S¡e−a Q¡C−m ¢a¢e h−me ®k, ¢a¢e clh¡l 
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q−mz B¢j a¡−L h¢m −k Bf¢e ®ki¡−h f¡−le ®L¡e HLV¤ h¡p¡u AhÙÛ¡e 

®eez AhÙÛ¡ i¡m e¡z HC pj−u B¢j a¡l f¡−n Aehla …¢ml BJu¡S 

öe−a f¡Cz ®f¡o¡L f¢l¢qa AÙ»d¡l£ 4/5 Se ¢h¢XBl pcpÉ ¢pNe¡−ml 

−pƒ−ll S¡e¡m¡ clS¡l L¡yQ i¡‰¢Rmz C¢aj−dÉ ¢fLBf ®k¡−N AÙ»d¡l£ 

¢h¢X Bl pcpÉl¡ j¡C¢Lw L−l AÙ» ¢e−a h−m Hhw M¡¢m q¡−a b¡L−m ®j−l 

®gm−h h−mz B¢j q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿe J Bl,¢S Lj¡ä¡l a¡−ql 

pq hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw ®L¡−al clS¡ i¡‰¡ ®c¢Mz ®L¡−al 

AÙ»N¡l q¡−a HL¢V l¡C−gm J …¢m ¢eC Hhw 24 l¡C−gm hÉ¡V¡¢mu¡−el 

®N¡m O−l ¢N−u h¢pz aMe Ae¤j¡e ®hm¡ 10.15 ¢jx q−hz ¢LR¤re fl 24 

hÉ¡V¡¢mu¡−el ¢LE hÐ¡−’l ea¥e ¢pf¡q£ pqL¡l£ Hl L¡−R b¡L¡ Hp,Hj,¢S 

J c¤¢V i¢aÑ jÉ¡N¡¢Se B¢j ¢eC Bl Bj¡l L¡−R b¡L¡ l¡C−gm J …¢m 

a¡−L ¢cCz q¡¢hmc¡l ®jSl n¡q¡h E¢Ÿ−el ¢eLV Hp,Hj,¢S J q¡¢hmc¡l 

a¡−q−ll ¢eLV l¡C−gm, q¡¢hmc¡l ®Sj¡l−al ¢eLV Hg,Hj,¢S, 

q¡¢hmc¡l, q¡¢g−Sl ¢eLV l¡C−gm ¢Rmz pL−mC JM¡e ®b−L −L¡−a k¡Cz 

®pM¡−e ¢pf¡q£ j¢e−ll ¢eLV l¡C−gm ®cM−a k¡Cz ®hm¡ ®f±−e h¡lV¡l 

pju H−cl−L ¢e−u 9/¢p ®a Bj¡l ®L¡u¡VÑ¡−l k¡Cz ¢LR¤re f−l e£−Q 

H−p f¡C p¤−hc¡l n¡qca −q¡−pe, p¤−hc¡l Bnl¡g H ®L¡Çf¡e£, mÉ¡¾p 

e¡−uL A¡¢aL¥m Hhw  ¢h ®L¡Çf¡e£l HLSe ¢q¾c¤ ¢pf¡q£ k¡l e¡j j−e e¡Cz 

a¡−cl ®f¡o¡L f¢l¢qa J AÙ» …¢m pq ®cM−a f¡Cz 25/02/09 a¡¢lM 

¢hL¡m 5/6 V¡l ¢c−L B¢j Bj¡l Ù»£ J ®R−m−cl−L ®XCl£ g¡−jÑl f¡n 

¢c−u jC Hl j¡dÉ−j ....................... pLm−L f¡l L−l  ................ 

®k−a p¡q¡kÉ L¢lz ®pM¡e ®b−L Bj¡l CE¢eV m¡C−e Q−m B¢p Hhw ®N¡m 

O−l H−p AeÉ¡eÉ−cl−L p¡−b h¢pz 10/15 ¢jx f−l e£−Q ¢N−u ®c¢M 

50/60 Se ®f¡o¡L f¢l¢qa pnÙ» ¢h¢XBl pcpÉ M¡Ju¡ c¡Ju¡ L−l−Rz 

a¡l¡ Bj¡−L 24 l¡C−gm hÉ¡V¡¢mu¡−el pcpÉz l¡a Ae¤j¡e p¡−l BVV¡u 

®N¡m Ol ®b−L Bj¡l h¡p¡u AÙ»pq Q−m k¡Cz f−l l¡−a RP Lj¡ä¡l 

A¢gp¡l a¡−ql Bj¡l h¡p¡u ¢N−u Bj¡−L NË¡E−ä Bp¡l SeÉ X¡L¡X¡¢L 

L−lez B¢j nl£l i¡me¡ h−m M¡he¡ h−m S¡e¡Cz 26/02/09 a¡¢lM 

Hp,Hj,¢S ¢e−u pL¡m 10 V¡u Bj¡l CE¢eV m¡C−e k¡Cz aMe ®N¡m O−l 

q¡¢hmc¡l ®jSl n¡q¡hE¢Ÿe, q¡¢hmc¡l a¡−ql, q¡¢hmc¡l Sj¡la mÉ¡¾p 

e¡−uL q¡l¦e, q¡¢hmc¡l q¡¢gS Hm,¢X ®pLn−el j¡æ¡e pq B−l¡ A−eL 
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Se ¢Rmz AÙ» AeÉ¡eÉ−cl p¡−b c¤f¤−ll fl ®L¡−a A¡¢j Sj¡ ®cCz 

26/02/09 a¡¢lM ¢hL¡m Ae¤j¡e 05.00 V¡l pju  ¢X,H,¢X ®a±¢qc 

,¢X,H,¢X L¡−cl, p¤−hc¡l ®jSl j¤h¡−ul, p¤−hc¡l −jSl n¢qc, p¤−hcl 

®jSl q¡¢gS, ®q¡−pe ®p¾VÌ¡m Bl,¢f Lj¡ä¡l e¡−uL p¤−hc¡l L¡¢cl Hhw 

B¢j 4ew ®N−V Ef¢ÙÛa qCz 25/02/09 Cw a¡¢lM l¡−œ B¢j Bj¡l h¡p¡u 

40 l¡C−gm hÉ¡V¡¢mu¡−e −jSl ®Sq¡c£ pÉ¡l−L h¢m Hhw 26/02/09 

a¡¢l−M ¢hL¡m a¡−L 4ew ®N−V ¢c−u ®hl L−l ¢cCz ¢hL¡m ®f±−e h¡lV¡l 

¢c−L B¢j ®f¡o¡L M¤−m ¢p¢i−m ®XCl£ g¡−jÑl f¡n ¢c−u ®cu¡m Vf−L 

f¡m¡Cz plL¡−ll ®O¡oe¡ j−a 03/03/09 a¡¢l ¢fmM¡e¡u ®k¡Nc¡e L¢lz 

HC Bj¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

492 and 654 are formal witnesses, the informant, identifying 

officer and the investigation officer respectively but P.W.82 is 

the eye witness to the occurrence. P.W. 82 saw the accused-

respondent on discussion with co-accused DAD Nasir. P.W.492 

identified the accused-respondent with video   footage exhibit- 

CLII. P.W. 82 was throughly cross-examined on behalf of the 

accused-respondent but his testimony could not be assailed or 

embellished in any way.  

The learned Deputy Attorney General also adds that the 

unimpeachable, untainted, unembellished evidence of P.W. 82 

and the footage exhibit- CLII is sufficient to prove the charges 

against the accused-respondent. He also submits that from the 
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evidence on record it is evident that the accused–respondent 

was a member of unlawful assembly and he had his active 

participation with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/382/201/149/34 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/382/149/34 of the Penal Code and 
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at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimony of P.W.82 

does not bear any substance against the accused-respondent. He 

merely saw the accused-respondent to talk with DAD Nasir. He 

did not disclose any culpability of the accused-respondent to 

any offence. Besides, there is no specification where he saw the 

accused-respondent.  P.W 492 simply claims to identify the 

accused-respondent from video footage but no such footage was 

shown to the accused-respondent and it is inadmissible in 

evidence. More so, the footage exhibit CLII does not show any 

action. He admitted in his cross-examination that the accused-

respondent simply appeared with dress.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 
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Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

The testimony of P.W. 82 does not bear any substance as 

to culpability of the accused-respondent to any offence. He saw 

him merely on discussion with others. There is also no 

reference where the discussion was held and for what. P.W. 492 

identified the accused-respondent with footage exhibit CLII.  

The footage simply show him in a seating position with others. 

It does not disclose of his complicity to any offence. The 

confessional statement of co-accused also finds no 

corroboration by any witness and it bears no evidentiary value. 

Apparently, no evidence appears against him to support the 

charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 
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evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.332 Lance Naik/58055 Md. Shahin 

Hossain.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Subader Haji Shafiz Uddin (C.S. A.163) 

P.W.1 Novojoty Khisha, informant, 

 P.W.450 Sepoy Razib Kumar Singha 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

In examination under Section 342 of the Code of 

Criminal Procedure the accused-respondent submitted a written 

statement and adduced his own evidence as D.W.5 and 6. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.450  Sepoy Rajib Kumar Shingah deposed that on 

25.02.2009 he went to Bangabandu Stadium for practice and 

attended Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 

9.30 a person pointed arms towards DG. At that moment he 

heard firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal were making fire and they asked 

every one to take arms. Among the BDR personnel who took 

arms he could identify 66560 Bani Amin, 68884 Emtiaj, the 

accused-respondent 58055 Shahin, 36605 Bari, 56051 Hamid, 

67099 Jahan, 72051 Pervej, 68099 Kalimullah and 59514 Jahir. 

They were shouting and making fire. They also told that army 

officers should be killed. On 26.02.2009 DAD Touhid came out 

by pickup and asked all to surrender arms. He got an arms on 

dinning table and deposited it to Dhaka sector. At about 2.20 

P.M. he left Peelkhana crossing over the wall.  
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In cross-examination on behalf of the accused-respondent, 

he stated that he came to Peelkhana on 06.02.2008. He denied 

the suggestion that he joined in BDR on 06.02.2009. There were 

11 persons in his team members. Naik Akter was a team leader. 

He along with Shamim, Alamgir used to live in Peelkhana. He 

did not happen to him with army officer after Darber. He did not 

see any occurrence of committing murder. He surrendered arm. 

He cannot say how many bullet were there in the arms. He 

denied the suggestion that DAD Touhid did not make any 

miking for surrendering arms. He denied the suggestion that he 

participated in the rebellion and thus ran away. Parvez is not an 

accused.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W.450 deposed in his 161 

statement on 26.02.2009 at 2.20 P.M. he crossed over the wall 

and went to residence of a friend. He did not depose before him 

that on 25.02.2009 he went to Bangabandu Stadium for 

practice. He denied the suggestion that he implicated the 

accused-respondent falsely.  
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D.W. 5 Haji Nurul Islam deposed that on 25.02.2009 at 

6.45 he came out from his residence 60/1 Badda Nagor Lane, 

Hajaribagh, Dhaka for morning walk and at that time he came to 

see the accused-respondent Shahin to come back to his residence 

from Peelkhana. The accused Shahin was his lessee. At 8.30 

A.M. he came back to his residence after working and took 

breakfast. At 9.45 he came to hear firing sound from the side of 

Peelkhana. Firing sound was increasing gradually. He came up 

on the roof along with the accused-respondent. He could not 

understand what happened there. Since firing was going on the 

both came back to the room. At 12.00 noon he along with the 

accused-respondent further came up on the roof. He asked the 

accused-respondent of firing but could not make any reply. At 

4.00 P. M. the accused-respondent was also with him. 

Afterwards they came to know that there happened revolt by the 

BDR personnel.  

In cross-examination on behalf of the State, he stated that 

his residence at Badda Nagor was at a little distance through 

BDR gate No.5. This was the shortage way to Peelkhana. He 

witnessed in T.V. the occurrence that happened in Peelkhana on 
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25.02.2009. He has no document to show the accused-

respondent as his lessee. The accused-respondent remained his 

residence on 25-26th Feb, 2009 and afterwards for a week. He 

can’t say what was his job in Peelkhana, but he knew that he was 

a player. He came to Court to depose at the request of the 

accused-respondent. He can’t say what was the allegation 

against the accused-respondent.  

 D.W. 6 Khadiza Akhter Shilpi deposed that she is the 

wife of the accused-respondent Lance Naik Shahin 58055. Her 

husband was a judo player. They used to live in a highered 

residence at 60/1, Baddanagor Lane, Hajaribagh.  On 25.02.2009 

at 6.30 her husband came back to residence. At 9.40 A.M. they 

heard firing and to know the occurrence they went on the roof. 

Her landlord was also with them. Later on, by witnessing T.V. 

they came to know of the occurrence. On 26.02.2009 her 

husband also remained in the residence and they witnessed T.V. 

together. The allegations against her husband is baseless.  

In cross-examination on behalf  of the State, he stated that 

she got marriage with the accused-respondent 10 years back. He 

knew some others who used to play with her husband. Her 
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husband had his phone and on 25.02.2009 he talked with his 

family members over the phone. Her husband did not talk with 

anyone in Peelkhana. He took 10 minutes to go to gate No.5 of 

Peelkhana from the residence. She denied the suggestion that in 

order to save her husband he deposed falsely.  

The confessional statement of co-accused Subader Haji 

Shafiz Uddin (C.S. A. 163) runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 

f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 
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e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 
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Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 

°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  
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¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.450 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and saw him with arms and to make firing. 

He also heard the accused-respondent and others to say that all 

army officers shall be killed. He was thoroughly cross-

examined on behalf of the accused-respondent but his evidence 
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could not be assailed, tainted or embellished in any manner. 

The solitary testimony of P.W.450 thus can safely be relied on.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.450 alone is 

sufficient to prove the charges against the accused-respondent. 

From the confessional statement of Subader Haji Shafiz Uddin 

(C.S. A.163) it appears that the accused-respondent took up 

arms by plundering kote and distributed arms to other rebellions 

and also activity participated in committing murder to the army 

officers in Peelkhana on 25th Feb, 2009. His above confessional 

statement finds corroboration by the testimony P.W.450.  

The learned Deputy Attorney General also submits that 

accused-respondent adduced evidence by examining two D.Ws. 

among whom D.W.6 is his wife and D.W.5 is his alleged 

landlord. Both are interested witnesses. Their evidence does not 

bear any substance and that can’t be relied on.  

The learned Deputy Attorney General lastly submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 
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appreciate it illegally and acquitted the accused-respondent 

from the charges arbitrarily and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/34/382 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.450 

does not bear any substance against the accused-respondent. 
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His reference of badge No. of as many as 10 Sepoy appears 

tutored and unreliable. He did not disclose where he saw the 

accused-respondent. His above testimony appears vague and 

unspecified. P.W. 450 himself admitted that he deposed arms in 

Dhaka sector and it his evident that he himself was an 

accomplice and his evidence can’t be appears unworthy of 

credit. No corroborative evidence appears to support his 

testimony. The uncorroborated, vague, unspecified testimony of 

the solitary witness can’t be relied on. Besides both the D.Ws, 

made corroborative statement that the accused-respondent came 

back to his residence prior to the occurrence and remained 

there. Although D.W.6 is the wife of the accused-respondent 

but D.W.5 is an independent witness and from his evidence it 

appears that he came out in Peelkhana at an early morning on 

25th Feb, 2009 and thus the allegation that the accused-

respondent had participation to the occurrence does not stand.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 
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evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 450 claims to see the accused-respondent with arms 

and also heard him to direct others to take up arms but his 

above solitary evidence does not inspire confidence as much as 

he himself was an accomplice having admitted of taking up 

arms and to deposit the same in Dhaka sector. The confessional 

statement of co-accused also finds no corroboration by any 

witness and it bears no evidentiary value. Apparently, no 

evidence appears against him to support the charges as he was 

charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   
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The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.333 Habilder/36605 Md. Abdul 

Barek. 

Trial court charged the accused-respondent under 

Sections 382/302/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Subader Haji Shafiz Uddin (C.S. A.163) 

 P.W.1 Novojoty Khisha, informant, 

 P.W.450 Sepoy Razib Kumar Singha 

 P.W.451 Sepoy Md. Nahid Hossain 

 P.W.452 JCO Naib Subader Mir Julhash and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 
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occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.450  Sepoy Rajib Kumar Shingah deposed that on 

25.02.2009 he went to Bangabandu Stadium for practice and 

attended Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 

9.30 a person pointed arms towards DG. At that moment he 

heard firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal were making fire and they asked 

every one to take arms. Among the BDR personnel who took 

arms he could identify 66560 Bani Amin, 68884 Emtiaj, 58055 

Shahin, the accused-respondent 36605 Bari, 56051 Hamid, 

67099 Jahan, 72051 Pervej, 68099 Kalimullah and 59514 Jahir. 

They were shouting and making fire. They also told that army 

officers should be killed. On 26.02.2009 DAD Touhid came out 

by pickup and asked all to surrender arms. He got an arms on 

dinning table and deposited it to Dhaka sector. At about 2.20 

P.M. he left Peelkhana crossing over the wall.  

In cross-examination on behalf of the accused-respondent, 

he stated that he deposed before the I.O. on 29.07.2009. On 
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25.02.009 he did not go to canteen for taking meal. He denied 

the suggestion that he did not depose before the I.O. that he got 

arms on dining table and that on 26.02.2009 he went to mess for 

his meal. He denied the suggestion that he deposed before the 

I.O. that he identified the accused in surrendering arms. He did 

not inform the occurrence to anybody prior to deposing before 

the I.O. He knew NSub Julhas. He also knew Sepoy Nahid but 

he cannot say whether Sepoy Nahid went to recreation centre. 

He did not discuss with anyone in recreation centre. He denied 

the suggestion that he did not get arms on dining table. He 

denied the suggestion that he caused death to the army officers. 

He denied the suggestion that on 25.02.2009 he did not see the 

accused with arms and that the accused are innocent.  

P.W.451 Sepoy Md. Nahid Hossain deposed that on 

25.02.2009 at about 9.30 he was practicing boxing in front of 

RSB Barak. At that time he heard firing from Darber Hall and 

came to see soldiers to run away. He went to recreation room. 

The accused-respondent Habilder 36605 Maj. Bari and 4922 

Subeder Safiuddin asked to dress up all. At 11.30 A.M.  a group 

of BDR personnel leaded by 54247 Habilder Jalal opened firing 
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in front of RSB Barak and asked him to come down. A soldier 

came down from recreation centre and availed pickup with arms 

for participating in rebellion. Having afraid he took shelter on 4th 

floor. At noon he came to see 67099 Sepoy Alimuzzaman and 

59514 Juel  Miah in front of Barak with arms and to make firing. 

On 26.02.2009 at 12.00 noon he got a Rifle as abandoned and 

deposited in the Koath of 36 Battalion and afterwards left 

Peelkhana crossing over the wall. 

In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that none asked the soldiers to come 

down. He knew Mir Julhas. He did not find Mir Julhas in 

recreation Centre. Sepoy Robiul was directing boxing. He denied 

the suggestion that Maj. Bari to took all to a safe place. He 

denied the suggestion that he was with uniform and that he did 

not go to recreation Centre. He denied the suggestion that he 

killed army officers and that Bari did not participate in the 

rebellion and that he deposed falsely. 

P.W.452 JCO 6162 NSub Mir Julhas deposed that on 

25.02.2009 he was in RSB field. At 9.30 A.M. he heard firing 

from Darber. The accused-respondent 36605 Habilder Major 
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Bari whistled and took all to recreation Centre. He took shelter 

on 2nd floor. At about 11.00 A.M. he came to see some BDR 

personnel to make firing at the leadership of Habilder Jalal. On 

his way to office room he came to see in front of Barak 54247 

Habilder Jalal, 59514 Sepoy Juel of 36 Battalion with arms and 

to make firing. He heard them to say ‘B¢jÑ A¢gp¡l ®kM¡e cv‡e ®pM¡e 

…¢m Ll j¡la qhz’. On 26.02.2009 at 5.00 P.M. he asked his family 

members to leave Peelkhana and he himself left Peelkhana at 

2.00 P.M. 

In cross-examination on behalf of the accused-respondent, 

he stated that on 25-26th Feb, 2009 he did not see Sepoy Nahid 

and Rajib.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he arrested the accused-respondent on 

28.03.2009. He recorded the statement of P.W.452 on 

27.07.2009. He can’t say whether he informed the occurrence to 

any one before 27.07.2009.  On 25.02.2009 at 9.30 A.M. the 

accused-respondent to call at sports board. He can’t way 

whether the accused outside sports board. P.W.451 deposited 
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rifle in 36 Rifle Battalion. He can’t say he got the rifle as 

abandoned. He denied the suggestion that he collusively cited 

him as witness without implicated him as an accused. He 

recorded the statement of P.W.450 on 29.07.2009. He deposited 

the arms on 26.02.2009 and land way. He denied the suggestion 

that he cited him as a witness falsely. He denied the suggestion 

that after 9.30 the accused-respondent did not go out from 

recreation Centre and that he implicated him falsely.   

The confessional statement of co-accused Subader Haji 

Shafiz Uddin (C.S. A. 163) runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 
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f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 
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j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 
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°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  

¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.450, 451 and 452 all 

are eye witnesses to the occurrence. They all identified the 

accused-respondent with his badge No. and saw him with arms 
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and to make firing. P.W. 450 also heard the accused-respondent 

and others to say that all army officers shall be killed. P.W. 451 

directed the other rebellions to dress up and come down. P.W. 

452 also heard him to direct other rebellions to assemble at 

recreation room and to participate to the occurrence. They were 

thoroughly cross-examined on behalf of the accused-respondent 

but their evidence could not be assailed, tainted or embellished 

in any manner. The evidence of P.Ws. appears corroborative 

and worthy of credit.  

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

the P.Ws. is sufficient to prove the charges against the accused-

respondent. From the confessional statement of Subader Haji 

Shafiz Uddin (C.S. A.163) that the accused-respondent took up 

arms by plundering kote and distributed arms to other rebellions 

and also activity participated in committing murder to the army 

officers in Peelkhana on 25th Feb, 2009. His above confessional 

statement finds corroboration by the testimonies of the P.Ws 

451-452 and bears evidentiary value. 
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The learned Deputy Attorney General also submits that 

from the evidence on record it is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object he took up arms by plundering kote 

and actively participated to the other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General lastly submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

382/302/201/149/382/34 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 
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Mr. Islam further submits that initially the accused-

respondent was charged 382/302/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 382/302/201/149/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimony of P.W.450 

does not bear any substance against the accused-respondent. 

His reference of badge No. of as many as 10 Sepoy appears 

tutored and unreliable. He did not disclose where he saw the 

accused-respondent. His above testimony appears vague and 

unspecified. More so, he himself was an accomplished. From 

his it appears that he took up arms and deposited the arms in 

Dhaka sector. The testimonies of P.Ws. 451-452 does not 

disclose any culpability of the accused-respondent to any 

offence. Moreover, their testimonies appear vague and 

unspecified. They did not specify where they saw the accused-

respondent. No corroborative evidence appears to support their 
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testimonies. Their uncorroborated, vague, unspecified 

testimony being unworthy of credit can’t be relied on. The 

confession of the co-accused appears exculpatory and it finds 

no corroboration by any other witness and thus it can’t be 

considered as evidence against the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 450 claims to see the accused-respondent with arms 

and also heard him to direct others to take up arms but his 

above evidence does not inspire confidence as much as he 

himself was an accomplice having admitted of taking up arms 

and to deposit the same in Dhaka sector. The testimonies of 

P.Ws. 451 and 452 appears irrelevant as against the accused-
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respondent. Both the witnesses refers the accused as ‘q¡¢hmc¡l 

®jSl h¡l£’ but the accused-respondent is ‘q¡¢hmc¡l ®j¡x Bë¥m h¡¢lL’. 

It appears from the confessional statement of co-accused Haji 

Shafiz Uddin there were two BDR persons namely ‘q¡¢hmc¡l h¡l£’ 

and ‘q¡¢hmc¡l h¡−lL’. The confessional statement of co-accused 

also finds no corroboration by any witness and it bears no 

evidentiary value. Apparently, no evidence appears against him 

to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.334 Sepoy /66560 Boni Amin 

Chowdhury.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused  

Subader Haji Shafiz Uddin (C.S. A.163) 

 P.W.1 Novojoty Khisha, informant, 

  P.W.450 Sepoy Razib Kumar Singha 

  P.W.654 Abdul Kahar Akand, Investigating 

Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.450  Sepoy Rajib Kumar Shingah deposed that on 

25.02.2009 he went to Bangabandu Stadium for practice and 

attended Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 

9.30 a person pointed arms towards DG. At that moment he 

heard firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal were making fire and they asked 
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every one to take arms. Among the BDR personnel who took 

arms he could identify the accused-respondent 66560 Bani 

Amin, 68884 Emtiaj, 58055 Shahin, 36605 Bari, 56051 Hamid, 

67099 Jahan, 72051 Pervej, 68099 Kalimullah and 59514 Jahir. 

They were shouting and making fire. They also told that army 

officers should be killed. On 26.02.2009 DAD Touhid came out 

by pickup and asked all to surrender arms. He got an arms on 

dinning table and deposited it to Dhaka sector. At about 2.20 

P.M. he left Peelkhana crossing over the wall.  

In cross-examination on behalf of the accused-respondent, 

he stated that he deposed before the I.O. on 29.07.2009. On 

25.02.009 he did not go to canteen for taking meal. He denied 

the suggestion that he did not depose before the I.O. that he got 

arms on dinning table and that on 26.02.2009 he went to mess 

for his meal. He denied the suggestion that he deposed before the 

I.O. that he identified the accused in surrendering arms. He did 

not inform the occurrence to anybody prior to deposing before 

the I.O. He knew NSub Julhas. He also knew Sepoy Nahid but 

he cannot say whether Sepoy Nahid went to recreation Centre. 

He did not discuss with anyone in recreation Centre. He denied 
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the suggestion that he did not get arms on dining table. He 

denied the suggestion that he caused death to the army officers. 

He denied the suggestion that on 25.02.2009 he did not see the 

accused with arms and that the accused are innocent.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was taken on 

remand for three times. None of the witnesses deposed in their 

161 statement where the accused-respondent was. He denied 

the suggestion that he falsely implicated the accused-respondent 

in C.S.  

The confessional statement of co-accused Subader Haji 

Shafiz Uddin (C.S. A. 163) runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 
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¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 

f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 
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¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 
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®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 

°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  

¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 
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investigation officer respectively but P.W.450 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and saw him with arms and heard him to say 

to kill army officers. He was throughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.450 thus can safely be relied on. From the 

confessional statement of the co-accused Subader Haji Shafiz 

Uddin it appears that the accused-respondent took up arms by 

plundering kote and he had his involvement to the occurrence 

in committing murder of army officers in Peelkhana on 25th 

Feb, 2009.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.450 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 
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rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Taufiq Al Inam, the learned Advocate appearing on 

behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/149/34/382 

of the Penal Code but the prosecution having failed to establish 

the charges against the accused-respondent acquitted him 

thereby by the impugned judgment and order and no ground 

appears to prefer the instant appeal. 

Mr. Tafiq further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 
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answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Taufiq further submits that the testimony of 

P.W.450 does not bear any substance against the accused-

respondent. He refers the name merely as ‘Gani Amin’ but the 

accused-respondent is Sepoy Boni Amin. So his identification 

to the accused-respondent appears doubtful. More so, it appears 

from the evidence of P.W. 450 that he took up arms and held it 

and deposited in  Dhaka sector and thereafter left Peelkhana by 

crossing wall which substantiates that he himself was an 

accomplice. Thus his evidence inspires no confidence. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The confession of the co-accused does 

not bear any evidentiary value since the confession of the co-

accused itself is exculpatory in nature and it finds no 

corroboration by any witness.  

Mr. Taufiq, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 
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evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 450 claims to see the accused-respondent with arms 

and also heard him to direct others to take up arms but his 

above solitary evidence does not inspire confidence as much as 

he himself was an accomplice having admitted of taking up 

arms and to deposit the same in Dhaka sector. The confessional 

statement of co-accused also finds no corroboration by any 

witness and it bears no evidentiary value. Apparently, no 

evidence appears against him to support the charges as he was 

charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   
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The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.335 Sepoy /67099 Md. Alimuzzaman.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Subader Haji Shafiz Uddin (C.S. A.163). 

P.W.1 Novojoty Khisha, informant, 

 P.W.450 Sepoy Razib Kumar Singha 

 P.W.451 Sepoy Md. Nahid Hossain and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  
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P.W.450  Sepoy Rajib Kumar Shingah deposed that on 

25.02.2009 he went to Bangabandu Stadium for practice and 

attended Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 

9.30 a person pointed arms towards DG. At that moment he 

heard firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal were making fire and they asked 

everyone to take arms. Among the BDR personnel who took 

arms he could identify 66560 Bani Amin, 68884 Emtiaj, 58055 

Shahin, 36605 Bari, 56051 Hamid, the accused-respondent 

67099 Jahan, 72051 Pervej, 68099 Kalimullah and 59514 Jahir. 

They were shouting and making fire. They also told that army 

officers should be killed. On 26.02.2009 DAD Touhid came out 

by pickup and asked all to surrender arms. He got an arms on 

dinning table and deposited it to Dhaka sector. At about 2.20 

P.M. he left Peelkhana crossing over the wall.  

In cross-examination on behalf of the accused-respondent, 

he stated that he came to Peelkhana on 06.02.2008. He denied 

the suggestion that he joined in BDR on 06.02.2009. There were 

11 persons in his team members. Naik Akter was a team leader. 
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He along with Shamim, Alamgir used to live in Peelkhana. He 

did not happen to him with army officer after Darber. He did not 

see any occurrence of committing murder. He surrendered arm. 

He cannot say how many bullet were there in the arms. He 

denied the suggestion that DAD Touhid did not make any 

miking for surrendering arms. He denied the suggestion that he 

participated in the rebellion and thus ran away. Parvez is not an 

accused.  

P.W.451 Sepoy Md. Nahid Hossain deposed that on 

25.02.2009 at about 9.30 he was practicing boxing in front of 

RSB Barak. At that time he heard firing from Darber Hall and 

came to see soldiers to run away. He went to recreation room. 

36605 Maj. Bari and 4922 Subeder Safiuddin asked to dress up 

all. At 11.30 A.M.  a group of BDR personnel leaded by 54247 

Habilder Jalal opened firing in front of RSB Barak and asked 

him to come down. A soldier came down from recreation Centre 

and availed pickup with arms for participating in rebellion. 

Having afraid he took shelter on 4th floor. At noon he came to 

see the accused-respondent 67099 Sepoy Alimuzzaman and 

59514 Juel  Miah in front of Barak with arms and to make firing. 
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On 26.02.2009 at 12.00 noon he got a Rifle as abandoned and 

deposited in the kote of 36 Battalion and afterwards left 

Peelkhana crossing over the wall. 

In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that on 25-26 Feb, 2009 he was with 

the uniform. They all were with playing dress. At about 9.40 

A.M. he went to recreation room and remained there till 11.30 

A.M. At the direction of taking arms he did not take any fire 

arms. He did not see any army officer in the recreation centre. 

On 26.02.2009 he left Peelkhana in civil dress. He deposited 

Rifle in Koath. There is no bullet with the arms. He cannot 

remember the number of the arms. He came to Peelkhana from 

Noagaon under police custody. He denied the suggestion that he 

did not depose before the I.O. that he took shelter on 4th floor 

and that he did not refer the number of Jalal before the I.O. He 

also denied the suggestion that he did not depose before the I.O. 

that he deposited arms. He did not depose before Kaher Akanda 

but before his representative. With the apprehension of being 

attacked by the army he left Peelkhana. He denied the suggestion 
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he was a rebellion and in order to get himself excused he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of 

P.Ws.450 and 451 on 29.07.2009. There is no reference who 

typed the statements of the above witnesses. P.W.450 did not 

depose before him that he saw and arms on dining table. P.W. 

451 did not depose before him that having afraid he went to 4th 

floor. He did not use in his statement the word ‘cwiZ¨v³ ivB‡dj’. 

He also deposed that he ran way in civil dress. He arrested the 

accused-respondent on 05.04.2009 and took him on remand for 

five days. The accused-respondent was a sportsman. He denied 

the suggestion that he implicated the accused-respondent 

without investigating properly.   

The confessional statement of co-accused Subader Haji 

Shafiz Uddin (C.S. A. 163) runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 



 

 

11218

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 

f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 
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A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 

j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 
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A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 

°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  

¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 
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®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.450 and 451 are the 

eye witnesses to the occurrence. They identified the accused-

respondent with his badge No. and saw him with arms and to 

make firing. P.W. 450 also heard the accused-respondent and 

others to say that all army officers shall be killed. P.W. 451 saw 

the accused-respondent firing along with other rebellions. They 

both were thoroughly cross-examined on behalf of the accused-

respondent but their evidence could not be assailed, tainted or 

embellished in any manner. The evidence of the P.Ws. thus can 

safely be relied on. From the confessional statement of Subader 

Haji Shafiz Uddin (C.S. A.163) it appears that the accused-

respondent took up arms by plundering kote and distributed 

arms  to other rebellions and also activity participated in 

committing murder to the army officers in Peelkhana on 25th 
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Feb, 2009. His above confessional statement finds 

corroboration by the testimony of P.Ws. 450 and 451.  

The learned Deputy Attorney General further submitted 

that there was  sufficient and convincing evidence on record 

against the accused-respondent but the trial Court having failed 

to appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/34/382 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 
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answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.s 

450 and 451 do not bear any substance against the accused-

respondent. P.W. 450 referred the badge No. of 10 Sepoys. He 

also refers the accused as ‘S¡q¡e’ but the accused-respondent is 

‘−j¡x B¢mj¤‹¡j¡e’. His reference of badge No. of as many as 10 

Sepoy appears tutored and unreliable. He did not disclose 

where he saw the accused-respondent. His above testimony 

appears vague and unspecified and does not inspire confidence. 

From the evidence of P.W. 451 it appears that he himself was 

an accomplice. He followed the direction of the rebellions and 

being dressed up came down and participated to the occurrence 

by taking arms. Being an accomplice his evidence also inspires 

no confidence. No corroborative evidence appears to support 

their testimony. Such vague, unspecified testimony of the 

witnesses can’t be relied on. The confession of the co-accused 

appears exculpatory and it finds no corroboration by any other 
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witness and thus it can’t be considered as evidence against the 

accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 450 claims to see the accused-respondent with arms 

and also heard him to direct others to take up arms but his 

above evidence does not inspire confidence as much as he 

himself was an accomplice having admitted of taking up arms 

and to deposit the same in Dhaka sector. More so, his 

identification of the accused-respondent is not proper. He refers 

the name of the accused ‘S¡q¡e’ but the accused-respondent is 

‘−j¡x B¢mj¤‹¡j¡e’. P.W. 451 also appears as an accomplice since 

he admitted that he took up arms and deposited the same in the 
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kote of 36 Battalion. Their testimonies appear unreliable and 

unworthy of credit. The confessional statement of co-accused 

also finds no corroboration by any witness and it bears no 

evidentiary value. Apparently, no evidence appears against him 

to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.336 Sepoy/68884 Md. Imtiaz Ahmed 

Nabin.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 
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  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Subader Haji Shafiz Uddin (C.S. A.163). 

P.W.1 Novojoty Khisha, informant, 

 P.W.450 Sepoy Razib Kumar Singha 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.450  Sepoy Rajib Kumar Shingah deposed that on 

25.02.2009 he went to Bangabandu Stadium for practice and 

attended Darber at 8.00 A.M. Darber was started at 9.00 A.M. At 

9.30 a person pointed arms towards DG. At that moment he 

heard firing from outside. He came out from Darber and went to 

Barak. At 11.30 A.M. he came to see a group of BDR personnel 

at the leadership of 54247 Jalal were making fire and they asked 

every one to take arms. Among the BDR personnel who took 

arms he could identify 66560 Bani Amin, the accused-

respondent 68884 Imtiaj, 58055 Shahin, 36605 Bari, 56051 
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Hamid, 67099 Jahan, 72051 Pervej, 68099 Kalimullah and 

59514 Jahir. They were shouting and making fire. They also told 

that army officers should be killed. On 26.02.2009 DAD Touhid 

came out by pickup and asked all to surrender arms. He got an 

arms on dinning table and deposited it to Dhaka sector. At about 

2.20 P.M. he left Peelkhana crossing over the wall.  

In cross-examination on behalf of the accused-respondent, 

he stated that he came to Peelkhana on 06.02.2008. He denied 

the suggestion that he joined in BDR on 06.02.2009. There were 

11 persons in his team members. Naik Akter was a team leader. 

He along with Shamim, Alamgir used to live in Peelkhana. He 

did not happen to him with army officer after Darber. He did not 

see any occurrence of committing murder. He surrendered arm. 

He cannot say how many bullet were there in the arms. He 

denied the suggestion that DAD Touhid did not make any 

miking for surrendering arms. He denied the suggestion that he 

participated in the rebellion and thus ran away. Parvez is not an 

accused. 

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W.450 

on 29.07.2009. There is no reference who typed the statements 

of the above witnesses. P.W.450 did not depose before him that 

he saw and arms on dining table. The accused-respondent was a 

sportsman. He arrested the accused-respondent on 05.04.2009. 

He denied the suggestion that he implicated the accused-

respondent without investigating properly.   

The confessional statement of co-accused Subader Haji 

Shafiz Uddin (C.S. A. 163) runs as under- 

“A¡¢j Na 5/9/1981 p−e ¢h ¢X A¡l ¢pf¡q£ f−c ®k¡Nc¡e L¢lz haÑj¡−e 

A¡j¡l fch£ p¤−hc¡l Hhw eðl 4922z A¡¢j haÑj¡−e 45 l¡C−gm 

hÉ¡V¡¢mu¡e juje¢pw−q LjÑla A¡¢Rz 1982 p¡m ®b−L A¡¢j ®M−m¡u¡l 

¢q−p−h ¢h¢XA¡l, Y¡L¡ œ²£s¡ pwÙÛ¡u pwk¤š² A¡¢Rz ¢hNa 16/17 hvpl k¡hv 

A¡¢j ¢fmM¡e¡u pwk¤š² A¡¢Rz Na 25/02/2009 a¡¢lM pL¡m 

6.00O¢VL¡l pju A¡j¡l c−ml 144 Se pcpÉ fÐ¡L¢Vp Ll−a j¡−W k¡uz 

A¡¢j HLV¤ ®cl£−a pL¡m 8.00 O¢VL¡l pju k¡Cz A¡−l¡ 54 Se pcpÉ 

¢fmM¡e¡l h¡¢q−l ¢h¢iæ j¡−W k¡uz Ae¤j¡e 9.30 ¢j¢e−Vl ¢c−L clh¡l 

q−ml ¢c−L …¢ml në f¡C Hhw clh¡l q−ml A¡−nf¡−n °p¢eL−cl ®c±ys¡ 

®c±¢s Ll−a ®c¢Mz A¡¢j ¢LR¤r−Zl j−dÉ …¢m Hhw hÐ¡n g¡u¡−ll në öe−a 
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f¡Cz A¡¢j pLm ®M−m¡u¡l−cl ¢eu¡ l¡C−gm œ²£s¡ ®h¡−XÑl ¢l−œ²−une l¦−j 

k¡Cz ®hm¡ Ae¤j¡e 11 V¡l pju 4/5 Se j¤−M¡nd¡l£ ¢h¢XA¡l Eš² ¢l−œ²ne 

l¦−j ¢Nu¡ gy¡L¡ …¢m hoÑe L−lz a¡−cl j−dÉ HLS−el j¤−M¡n ¢Rme¡z a¡l 

e¡j q¡¢hmc¡l S¡m¡mz ®p 36 l¡C−gm hÉ¡V¡¢mu¡®el pcpÉz Eš² °p¢e−Ll¡ 

A¡j¡−cl N¡¢mN¡m¡S L−l Hhw ®f¡o¡L fl¡l SeÉ ¢e−cÑn ®cuz °p¢eLl¡ 

aMe ®f¡o¡L f−l Hhw q¡¢hmc¡l S¡m¡−ml ®j¡h¡C−ml ¢e−c−Ñn HL¢V 

¢fLA¡f L−l 25/30V¡ q¡¢au¡l H−e Bj¡l ®~p¢e−Ll j¡−T ¢h¢m L−lz 

a¡−cl j−dÉ ¢pf¡q£ n¡j£j, ¢pf¡q£ L¢mj. ¢pf¡q£ f¡l−iS, ¢pf¡q£ h¢e 

A¡¢je, ¢pf¡q£ L¡j¡m ®q¡−pe, ¢pf¡q£ A¡¢je¤m, mÉ¡¾p e¡−uL n¡q£e, 

q¡¢hmc¡l A¡m-j¡j¤e q¡¢hmc¡l h¡l£, e¡−uL q¡¢jc ®cl e¡j j−e A¡−Rz  

q¡¢hmc¡l S¡m¡−ml ¢e−cÑ−n A¡j¡l p‰£u 50/60 Se °p¢eL q¡¢au¡l EW¡u 

a¡−cl j−dÉ ¢pf¡q£ L¡j¡m, ¢pf¡q£ A¡m£‹¤j¡e, ¢pf¡q£ n¡j£j, ¢pf¡q£ 

Cj¢au¡S, ¢pf¡q£ j¤æ¡, q¡¢hmc¡l h¡−lL, q¡¢hmc¡l Hjc¡c, q¡¢hmc¡l 

A¡m-j¡j¤e,  mÉ¡¾p e¡−uL n¡q£e, e¡−uL A¡x q¡¢jc J ¢pf¡q£ LÓ¡L 

A¡¢je¤m−cl e¡j j−e A¡−Rz a¡l¡ pL−m AÙ» ¢eu¡ œ²£s¡ ®h¡XÑ Hm¡L¡u 

®cJu¡−ml f¡−n AhÙÛ¡e ®eez¢pf¡q£ n¡j£j HL¢V ¢fÙ¹m H−e A¡j¡l q¡−a 

®cuz A¡jl¡ œ²£s¡ ®h¡XÑ Hm¡L¡u AhÙÛ¡e L¢lz ¢hL¡m Ae¤j¡e p¡−s 3V¡l 

¢c−L 2/3 Se j¤−M¡nd¡l£ pnÙ» ¢h¢XA¡l A¡j¡−cl L¡−R A¡−p Hhw ®S¢pJ 

®cl−L ¢eu¡ Hj¢V NÉ¡−l−Sl j¡−W ¢eu¡ k¡uz ®pM¡−e ¢Nu¡ ®c¢M 300/400 

¢h ¢X A¡l pcpÉ Sj¡−ua q−u−R Hhw ¢X H ¢X ®a±¢qc °p¢eL−cl E−cÉ−n 
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j¡CL ®k¡−N hš²hÉ ¢c−µRz h¢š²a¡ ®n−o a¡l¡ 7/8¢V N¡s£ ®k¡−N 4 ew ®N−V 

Q−m k¡uz A¡¢jJ HL¢V ¢fL A¡f Q−s 4ew ®N−V k¡C ®pM¡−e ¢XH¢X 

®a±¢qc ®N−Vl ¢ial ¢cL ®b−L ®N−Vl h¡C−l AhÙÛ¡ela ül¡øÌj¿»£l p¡−b 

Lb¡ h−me,®a±¢qc aMe j¿»£ j−q¡cu−L h−m ®k, 2 Se A¢gp¡l j¡l¡ 

¢Nu¡−R, 10/12 Se A¢gp¡l q¡pf¡a¡−m ¢Q¢Lvp¡L¡m£e A¡−R Hhw h¡L£ 

A¢gp¡l a¡−cl ®qg¡S−a A¡−R, HC h−m ¢XH¢X ®a±¢qc Q−m k¡uz A¡¢j J 

aMe œ²£s¡ ®h¡−XÑ Q−m k¡Cz ®pM¡e ®b−L j¡N¢l−hl A¡−N clh¡l qm pwmNÀ 

A¡j¡l h¡p¡ A¡m ®hl¦e£ 5/¢X plL¡l£ h¡p¡u k¡Cz h¡p¡l p¡j−e k¡Cu¡ 

¢py¢sl f¡−n p¤−hc¡l A¡h¤m L¡−n−jl m¡n ®cM−a f¡Cz L¡−nj p¡−q−hl Ù»£ 

J ®R−m m¡−nl f¡−n c¡y¢s−u Ly¡c−a b¡−Lz aMe 2Se °p¢eL H−p h−m 

pÉ¡l m¡n ¢e−a H−p¢R ¢L¿º¤ L¡−nj p¡−q−hl Ù»£ m¡n ¢e−a hy¡d¡ ®cuz A¡¢j 

Ef−l E−W h¡p¡u k¡C Hhw A¡j¡l Ù»£ J ®j−u−L ¢eu¡ e£−Q ®e−j A¡¢p Hhw 

HLV¤ H¢N−u ®c¢M q¡pf¡a¡−ml e¡¢pÑw e¡−uh p¤−hc¡l j−e¡l”e cy¡¢s−u 

A¡−Rz f¡−n ¢X¢S, ¢h ¢X A¡−ll f¡−S−l¡ N¡s£ ®cM−a f¡Cz N¡s£l p¡j−e 

h¡j f¡−n hp¡ AhÙÛ¡u ®jSl  ýj¡u−el jªa−cq j¡b¡ h¡j ¢c−L S¡e¡m¡l 

Efl f−s b¡L−a ®cM−a f¡Cz j−e¡l”e h−m ®k, ¢a¢e m¡n ¢e−a H−p−Rz 

A¡¢j Ù»£ J ®j−u−L ¢eu¡ ®XCl£ g¡−jÑl f¡−n ®R¡V ®cu¡m Vf¢L−u a¡−cl 

®hl L−l ¢cu¡ f¤el¡u l¡C−gm œ²£s¡ ®h¡XÑ °p¢eL hÉ¡l¡−L ¢g−l A¡¢p Hhw 

l¡−a ®pM¡−e AhÙÛ¡e L¢lz l¡a Ae¤j¡e 1.30 ¢j¢e−Vl pju 36 l¡C−gm 

hÉ¡V¡¢mu¡−el p¤−hc¡l ®j¡Ù¹g¡ J q¡¢hmc¡l S¡m¡m H−p A¡j¡−cl 
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°p¢eL−cl ¢XE¢V i¡N L−l ®cuz ®S¢pJ ®jp ®b−L ®S¢pJ ®L¡u¡VÑ¡l fkÑ¿¹ 

¢XE¢V Ll¡l SeÉ A¡j¡l °p¢eL−cl−L h−mz A¡¢j q¡¢hmc¡l ®jSl 

A¡xh¡l£−L ¢XE¢V i¡N Ll−a h¢mz 26/02/09 a¡¢lM ¢XH¢X ®a±¢q−cl  

¢e−cÑ−n AÙ» Sj¡ ®cu¡l  j¡C¢Lw Ll¡ quz A¡j¡l °p¢eLl¡ 36 l¡C−gm 

hÉ¡V¡¢mu¡e ®L¡−a AÙ» Sj¡ ®cuz ¢hL¡m Ae¤j¡e 4.30 ¢j¢e−Vl ¢c−L A¡¢j 

f¡uS¡j¡ f¡”¡h£ f−s ®hl q−u A¡h¡l …¢ml në öe−a f¡C Hhw ®c¢M 

A−eL ¢h¢XA¡l pcpÉ Ju¡m Vf−L f¡¢m−u k¡−µRz A¡¢jJ 5ew  ®NV ¢cu¡ 

h¡¢ql q−u ¢jlf¤−l A¡j¡l nÉ¡mL A¡−e¡u¡l ®q¡−p−el h¡p¡u AhÙÛ¡e 

L¢lz28/02/2009 a¡¢l−M 24 O¾V¡l j−dÉ ¢h ¢XA¡l ®qX ®L¡u¡VÑ¡−l 

q¡¢Sl qJu¡l SeÉ plL¡l£ ¢e−cÑn ¢V¢i−a fÐQ¡l q−m A¡¢j kb¡l£¢a q¡¢Sl 

qCz 3/3/2009 a¡¢lM A¡j¡−cl−L ¢h¢XA¡l pcl cçl NËqZ L−l, 

17/3/2009 a¡¢l−M A¡j¡−cl−L m¡mh¡N b¡e¡u ®p¡fcÑ Ll¡ quz A¡¢j 2¢V 

®j¡h¡Cm hÉhq¡l L¢lz eðl …¢m qm 01718370377 Hhw 

01715997158z HC A¡j¡l Sh¡eh¾c£z ” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.450 is the eye 

witnesses to the occurrence. He identified the accused-

respondent with his badge No. and saw him with arms. He also 
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heard to say the accused-respondent and others that all army 

officers shall be killed. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.450 thus can safely be relied on.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.450 alone is 

sufficient to prove the charges against the accused-respondent. 

From the confessional statement of co-accused Subader Haji 

Shafiz Uddin (C.S. A.163) it appears that the accused-

respondent took up arms by plundering kote and distributed 

arms  to other rebellions and also activity participated in 

committing murder to the army officers in Peelkhana on and 

consequently committed murder of army officers in Peelkhana 

on 25th Feb, 2009. His above confessional statement finds 

corroboration by the testimony P.W.450.  

The learned Deputy  Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 
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appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/34/382 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.450 

does not bear any substance against the accused-respondent. He 
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reference of badge No. of as many as 10 Sepoy appears tutored 

and unreliable. He did not disclose where he saw the accused-

respondent. His above testimony appears vague and 

unspecified. No corroborative evidence appears to support his 

testimony. The uncorroborated, vague, unspecified testimony of 

the solitary witness can’t be relied on. More so, he himself was 

an accomplice. The confession of the co-accused appears 

exculpatory and it finds no corroboration by any other witness 

and thus it can’t be considered as evidence against the accused-

respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  
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P.W. 450 claims to see the accused-respondent with arms 

and also heard him to direct others to take up arms but his 

above solitary evidence does not inspire confidence as much as 

he himself was an accomplice having admitted of taking up 

arms and to deposit the same in Dhaka sector. The confessional 

statement of co-accused also finds no corroboration by any 

witness and it bears no evidentiary value. Apparently, no 

evidence appears against him to support the charges as he was 

charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.367 Sepoy/78100 Med. Asstt. Lalin 

Chakma. 

Trial court charged the accused-respondent under 

Sections 302/201/149/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 
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of the case found him not guilty of the charges and acquitted 

thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W. 71 Naib Subader Md. Hasim Uddin 

 P.W.467 Naik Med. Asstt. Md.Hemaytul Huda and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.71 Naib Subader Med. Asstt. Md. Hasim Uddin 

deposed that on 25.02.2009 he was on duty at hospital. He 

heard firing at 9.30 A.M. from the side of Darbar. Many men 

were running towards hospital. At about 10.30 many BDR 

personnel came into hospital with violent mood. He came to see 

Helal of 13 Battalion, Habilder Yousuf, 30109 Habilder 

Humayun with S.M.G and grenade, Naik Ziaul with S.M.G, 

Sepoy Rahim with Rifle and Pistol, Naik Guljar with S.M.G, 
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Subader Ramendro Nath with S.M.G. Naik Agnaishar with 

S.M.G., Lance Naik Enamul Kabir with grenade, Sepoy 

Ziauddin and Sepoy  Alamgir, Sepoy Ariful with Rifle, Sepoy 

Anowar with Pistol, Sepoy Moyazzem, Sepoy Monowar, Sepoy 

Razzaque with rifle, Sepoy Zabayer with grenade, the accused-

respondent Sepoy Lelin Chakma with grenade, Sepoy Rffiqul 

with Rifle and Sepoy Yousuf with S.M.G. Later on, he also 

came to see Habilder Yousuf, Habilder Humayun, Naik 

Subeder Helal, Sepoy Abdur Rahim to move on a pick-up with 

arms. 

In cross-examination on behalf of the accused-

respondent, he stated that about 4/5 Tribal were in BDR 

hospital. He deposed before I.O. as well as Magistrate. He 

deposed before I.O. the badge No. of Lalin Chakma as 77100, 

which he came to know later on was wrong. His actual badge 

No. was 78100. Which rightly deposed before the Magistrate 

and the Court. He can’t say what is the age of the accused-

respondent at the time of occurrence. At the time of occurrence, 

the accused-respondent came out completing his medical 

assistant training. The training ended on 12.01.2009. He can’t 
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say whether the accused-respondent stood 3rd in the training. He 

denied the suggestion that the accused-respondent was on 

regular duty from 01.02.2009 to 28.02.2009 for the period from 

8 A.M. to 8 P.M. He denied the suggestion that the accused-

respondent had no complicity with the occurrence and that he 

did not see the accused-respondent with arms and to move 

around and that he deposed falsely.  

P.W.467 Naik Medical Assistant Md. Hemayetul Huda 

deposed that on 25-26 Feb, 2009 he was on duty at BDR 

hospital. On 25.02.2009 he was present in Darber. Sepoy 

Moyeen and Kajal entered into Darber with arms. Sepoy 

Moyeen pointed arms towards DG. Other officers disarmed him. 

Kajal ran away. DG asked BDR personnel that he will hear 

every one but BDR personnel left Darber. At one stage he also 

came out from Darber. At about 10.00 A.M. he came back to 

hospital. He remained there for half an hour and thereafter on his 

way to account section he came to see Habilder 30109 Humayun 

Kabir with SMG and Sepoy 80090 Ripon with Rifle in MI room. 

At 12.30 on his way to mess he came to see 61813 Rezaul Karim 

to go to hospital with arms. At 8.00 P.M. 30109 Humayun Kabir 
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asked Medical Assistant Hasim Uddin for sprit to burn the dead 

bodies.  During the occurrence he further came to see 3469 Cook 

Rafiqul with arms and to move with agitated mood. On 

26.02.2009 at 9.45 A.M. he further came to see 30109 Humayun 

Kabir with pistol and grenade. He also found the accused-

respondent 78100 Lalin Chakma with SMG on the roof of 

soldier’s mess. He further came to know from Cook 3118 Hatem 

Ali that Cook 3469 Rafiqul looted the belongings of the 

residence of Lt. Col. Fazlay Akhter.  

In cross-examination on behalf of the accused-respondent, 

he further admitted that he did not refer the name of Lalin 

Chakma on 24.02.2011 since he deposed his name earlier. He 

and Lalin Chakma served in the same unit. The accused attended 

in the medical course. Training was ended on 12.01.2009. He 

denied the suggestion that he did not see Lalin Chakma on 

25.02.2009. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent is not F.I.R. 

named. He recorded the statement of P.W.71 on 08.11.2009. 
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P.W.71 also made statement under Section 164. P.W.71 

deposed the name of 20 accused including the accused-

respondent along with their badge Nos. He deposed the badge 

No. of the accused-respondent as 77100. He perused the 161 

statement of P.W.71. He did not refer the badge No. of the 

accused-respondent in his 161 statement. He denied the 

suggestion that the accused-respondent made 164 statement 

according to his dictation and that he did not refer the badge 

No. of the accused-respondent in his 164 statement. He denied 

the suggestion that P.W.71 did not depose before him when and 

where he saw the accused-respondent. He took the accused-

respondent on remand but did not make any confessional 

statement. The accused-respondent came to Peelkhana for his 

training as medical assistant trainer. He denied the suggestion 

that the accused-respondent had his duty on the night following 

the day 25.02.2009 and that he stood 3rd in the training course 

and that he implicated the accused-respondent falsely. He 

recorded two 161 statements of P.W.467 on 15.07.2009 and 

24.02.2011. In 2nd 161 statement he did not refer the name of 

the accused.  
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.71 and 467 are eye 

witnesses to the occurrence. P.W.71 identified the accused-

respondent and saw him with arms. In cross-examination he 

disclosed his correct badge No. He was thoroughly cross-

examined on behalf of the accused-respondent but his evidence 

could not be assailed, tainted or embellished in any manner. 

P.W.467 identified the accused-respondent with his badge No. 

and saw him with arms in Soinik mess. The testimonies of 

P.Ws.71 and 467 thus appears reliable, credible and 

trustworthy. 

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. 71 and 467 is sufficient to prove the charges against the 

accused-respondent. He further submits that from the evidence 

on record it is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object he took up arms by plundering kote and consequently 
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committed murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that trial court charged the accused-respondent under 

Sections 302/201/149/34 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/201/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 
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answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

Mr. Islam further submits that the testimonies of P.Ws. 

71 and 467 does not bear any substance against the accused-

respondent. P.W.71 refers the name as ‘Sepoy Lalin Chakma’ 

without his badge and battalion No. His reference of badge No. 

of the accused-respondent in cross-examination appears being 

tutored. So his identification to the accused-respondent appears 

doubtful. More so, he himself was an accomplice- ‘mÉ¡¾p e¡−uL 

®j¡S¡−Çjm Q¡¢h ¢e−u Bp−m B¢j J ®j¡S¡−Çjm ®XX h¢X jlQ¤u¡¢l−a ®l−M ®cCz 

’. Such evidence dubious in nature can’t be relied on. P.W. 467 

did not disclose any culpability of the accused-respondent to 

any offence. Moreover, he was a witness of supplementary C.S. 

No other corroborative evidence appears to support the charges 

against the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 
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impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

P.W. 71 claims to see the accused-respondent with 

S.M.G. but his testimony does not inspire confidence since he 

himself admitted that he had participation to the occurrence and 

appears as an accomplice- ‘mÉ¡¾p e¡−uL ®j¡S¡−Çjm Q¡¢h ¢e−u Bp−m B¢j 

J ®j¡S¡−Çjm ®XX h¢X jlQ¤u¡¢l−a ®l−M ®cC’. Moreover, his 

identification to the accused-respondent is not proper. He 

admitted in his cross-examination that he deposed before I.O. 

the badge No. of the accused-respondent as 77100 and that was 

wrong. He further admitted that he did not refer the correct 

badge No. of the accused-respondent either before the I.O. or 

the Magistrate. P.W. 654 admitted that he recorded two 

statements of P.W. 467 and he did not depose the name of the 

accused-respondent in his 2nd statement. P.W. 467 also admitted 

in his cross-examination that he did not depose the name of the 

accused-respondent in his 2nd statement. The above testimonies 
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of the P.Ws. does not bear any credibility and it can’t be based 

for proving the charges against him.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.407 Sepoy/57382 Md. Mizanur 

Rahman. 

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 and on appreciation of the 

evidence on record in view of the facts and circumstances of the 

case found him not guilty of the charges and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statements of co- accused  

Jharudar Abdul Mazed (C.S. A.176) and Habilder Selim 

Bhuiyan (C.S.A.559). 

P.W.1 Novojoty Khisha, informant, 

 P.W.254 Naik Badok (Rtd. ) Md. Mahtab Ali and  



 

 

11246

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.254 Naik Badak Mahatab Ali deposed that on 

25.02.2009 he attended Darber with band dress. D.G. came into 

Darber at 9.A.M. At about 9.30 there raised a hue and cry in 

Darber. He left Darber and came to his Line. He heard firing 

from Line. He also came to know that army officers have been 

killed in Darber. He came to see 6362 Naik Subedar Sanat 

Kumar, 53354 Lance Naik Moniruzzaman, the accused-

respondent 57382 Sepoy Mijanur, 70780 Sohel Rana, 68277 

Sepoy Aminar, 44806 Habilder Chalak Salam, 46091 Habilder 

Mijanur, 55522 Sepoy Habibur, 55735 Sepoy Mashiur and 

55963 Sepoy Zakir to run with arms and to make firing. 

In cross-examination behalf of the Accused-respondent, 

he stated that he went on retirement as a member of band party. 

Band party was a company under Sadar Battalion. There 

lodging and fooding was separate. None was allow to enter into 
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Darber except band party after arrival of DG in Darber. There 

was no custom to leave Darber without permission of DG. He 

knew DG for the cause of his service but he did not know the 

wife of DG. He can’t say whether DG had 2 children and 

accused-respondent was in charge of taking them in School. He 

also did not know whether the accused-respondent took the 

children of DG at Uttara on the date of occurrence. He denied 

the suggestion that he did not see the accused-respondent. He 

did not know whether the accused-respondent serve in 

Peelkhana till 26.08.2009. He remained in the Line of Band 

party. Sainik Line and band party Line were separate. He 

denied the suggestion that the accused-respondent had no 

complicity with occurrence and that he was given forceful 

retirement.     

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the arrested the accused-respondent 

on 21.05.2009 and took him on remand for 5 days. P.W. 254 

did not specify in his 161 statement when and where he saw the 

accused-respondent. There might be 6 BDR persons named 
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Mizan in 36 Rifle Battalion but he implicated Mizan there in 

badge No. 57382. He denied the suggestion that he implicated 

that the accused-respondent falsely. 

The confessional statement of co-accused Jharudar Abdul 

Mazed (C.S. A.176) runs as under- 

“25/2/09 ZvwiL mKvj †ejv Awdm Svoy †`B| Avwg Svoy`vi| Awdm 

†_‡K KvMRcÎ, gqjv wb‡q 7.30-7.45w`‡K wb‡P bvwg| mKvj 9 Uvi 

mgq wWDwU Gb,wm I nvwej`vi wmwÏ‡Ki mvg‡b Avwg KvM‡R I gqjvq 

Av¸b †`B| Avwg KvMRcÎ †cvov‡bvi mgq nVvr †`wL `ievi nj †_‡K 

UvUUz †kvi †jvKRb †`ŠovBqv Avm‡Z _v‡K Ges ej‡Z _v‡K `ievi n‡j 

†Mvjv¸wj nB‡Q| Pviw`‡K †Mvjv¸wj ïi“ nq| Avwg †`ŠovBqv bvwc‡Ziv 

†h N‡i _v‡K †m N‡i hvB| K¨vw›Ub g¨v‡bRvi kwd‡K GKRb gyLevav 

ˆmwbK nvwZqvi a‡i e‡j ÔÔkvjvi e¨vUv K¨vw›Ub Ly‡j wmMv‡iU †`|ÕÕ 

†`qv‡ji cv‡k gyLev`v I ev`vQvov ˆmwbK‡`i wWDwU Ki‡Z †`wL| Avwg 

miKvix †g‡m hvB| Avmvi mgq gyLev`v nvwZqvi mn ˆmwbKiv Avgvi 

Kv‡Q cvwb Pvq | Avwg dvwK w`qv P‡j Avwm‡ZwQ,c‡i Avi hvB bvB| 

WvBwbs n‡j wmwoi wb‡P Avwm e¨vM †cPvBqv ïBqv _vwK| †`qv‡ji Kv‡Q 

hvB, dvqvi Ki‡e ej‡j Avwg Avevi P‡j Avwm| wmwoi wb‡P _v‡K| 

WvBwbs G ‰mwb‡Ki Lvbv †L‡Z Av‡m| Avgvi wWDwU _vKvq Avwg wMqv 

†Uwej Svoy w`qv cwi¯‹vi Kwi| Avevi wmwoi wb‡P hvB| wmwoi wb‡P ivZ 
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`kUv ch©š— _vwK| `kUvi ci Avgvi jvB‡j wM‡q ï‡q cwi| ivZ 

AvbygvwbK †`oUv wK 1.00 Uv mgq nvwej`vi BDmyd nvwZqvi Gm,Gg,wR 

mn Av‡m| Zvi mv‡_ j¨vÝ bv‡qK gbRyj wQj| Zviv Avgv‡K Nyg †_‡K 

†Zv‡j|  nvwej`vi  BDmyd  e‡j  †Kvb  †kv  n‡e bv, nu¨v Gi mv‡_ n¨v, 

bv Gi mv‡_ bv ÔÔ `ievi  n‡j Svoy  w`‡Z n‡e ¯̂ivóªvgš¿x I  wgwWqv  

Avm‡e †Zvgvi  mv‡_ Avi †K Av‡Q ?  Avwg ewj  Svoy`vi  nvmvb  Av‡Q|  

Avwg ewj ÕAZ  eo  `ievi nj Avgiv 2 Rb  †Kg‡b cwi¯‹vi  Ki‡ev ?  

ZLb †m UvUUz  †kvi  †_‡K  10/12  Rb  †jvK †bq| Avwg  Svoy  wb‡q 

`ievi n‡j  hvB|  wM‡q  †`wL  i³, KvPfv½v, †Pqvi fv½v| Ab¨vb¨ 

e¨vUvwjq‡bi 25/30 Rb‡K nvwZqvi mn †`L‡Z cvB| Avwg A‡bK i³ 

†`wL| Avwg I Rvgvj KuvPfv½v Svoy ‡`B, nvZ f¨vb K‡i 1 f¨vb fv½v KuvP 

nvD‡Ri cv‡k Wvówe‡b dvjvB| evwK fv½v KuvP Avgvi f¨v‡b K‡i wM‡q 

‡iv‡Wi cv‡k evMv‡b †dwj| KvR †k‡l jvB‡b hvB| †`qv‡ji cv‡k Avevi 

hvB †ei nIqvi Rb¨| wKš— cvwi bvB| jvBb GjvKvq wKQy KvR Kwi| 

wmMb¨v‡ji jvB‡b wMqv 36 e¨vUv wjq‡bi nvwej`vi Kv‡`i| wmcvnx 

KvDmvi, wmcvnx wgRvb, wmcvnx mvBwq`x‡K nvwZqvi mn †`L‡Z cvB| 

A ¿̄mn A‡bK‡K †`wL| wPb‡Z cvwi bvB| Zv‡`i nv‡Z nvwZqvi wQj| 

1.00 Uvi ci Avwg Rvgvj‡K ewj ÔÔ Pj †f‡M hvB| I‡i mn weKvj 

4.30 wgwb‡Ui mgq d¨vwgjx †KvqvUv‡ii cv‡k †`qvj UcKvBqv fvBM¨v 

hvB| Avwg GKv Avgvi fvB ‡KivgZ Avjxi evmvq Kvgivw½i Pi hvB| H 
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Lv‡b 2 w`b _vwK| 28/2/09 Zvwi‡L  weÁwß  ïwb  Avwg  wcjLvbvi  4 

bs †M‡U hvB| ” 

The confessional statement of co-accused Habilder Selim 

Bhuiyan (C.S. A.559) runs as under- 

“25/2/09 Zvwi‡Li mKv‡j KvR †k‡l 7.30 Uvq e¨v‡Uwjqv‡b Avwm| 

Avwg mKvj 8.30 Uvq `iev‡i hvB| 9.00 Uvi `ievi ïi“ nq| wW. wR. 

g‡nv`q e³e¨ ïi“ K‡ib| 9.20-9.25 w`‡b gy‡Lvk cov GKRb gvbyl 

nvgjv K‡i 2/1 ivDÛ dvqv‡ii kã ïwb| †jvKRb mevB QyUvQywU K‡i †ei 

nq| Avwg I †ei nB| †ei nIqvi mgq wb‡P c‡o AvNvZ cvB| Avwg 

Aa¨vcK‡`i evmvq hvB| wKQy¶b †_‡K jvB‡bi w`‡K hvB| jvB‡bi 

mvg‡b gy‡Lvkavix cvwU© (AcvV¨) wPj−vcvj−v Ki‡Z †`wL| Avgv‡K A ¿̄ 

wb‡Z e‡j| bv wb‡j ¸wj Ki‡e e‡j| jvB‡b wMqv wmcvnx wgRvb wmcvnx 

j¨vt bv‡qK Kvgi“j †K A ¿̄ mn emv ‡`wL| wmcvnx †`vjb Avgv‡K A ¿̄ 

†`q| wmcvnx mygb 50 ivDÛ ¸wj †`q| A ¿̄ wb‡q K¨vw›U‡bi †cQ‡b e‡m 

_vwK| weKvj ch©š— ILv‡b _vwK| Zvici jvB‡b hvB| iv‡Z jvBb †_‡K 

†b‡g mewR evMv‡b _vwK| jvB‡bi wb‡P wKQy¶b e‡m _vwK| 26/2/09 

ZvwiL mKvj †_‡K Abygvb 01.15 ch©š— BGg jvB‡b _vwK| †ejv Abygvb 

1.30 Uvq 36 ivB‡dj e¨v‡Uwjqv‡bi 

†Kv‡Z A ¿̄ Rgv ‡`B| †ejv 2.00 Uv i mgq †cvlvK †Q‡o wmwfj 

†cvlv‡K B Gg Gi †cQ‡b †`qvj UcKvBqv cvjvBqv hvB|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.254 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and he saw him with arms and to move 

around on firing. He was thoroughly cross-examined on behalf 

of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.254 thus can safely be relied on. From the 

confessional statement of the co-accused Abdul Majed and 

Selim Bhuiyan it appears that the accused-respondent took up 

arms and he had his involvement in committing murder in 

Peelkhana on the date of occurrence. The confession of co-

accused finds corroboration by P.W. 254 and it bears 

evidentiary value.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.254 alone is 

sufficient to prove the charges against the accused-respondent. 
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He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain their common object he took up 

arms by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 

302/201/149/34/382 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 
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Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

Mr. Islam further submits that the testimony of P.W.254 

does not bear any substance against the accused-respondent. 

His reference of badge No. of as many as 10 Sepoys including 

the accused-respondent in view of the facts and circumstances 

of the case appears tutored and unreliable. Such tutored and 

doubtful evidence can’t be relied on. No other corroborative 

evidence appears to support the charges against the accused-

respondent. The confessional statement of the co-accused does 

not bear any evidentiary value since the confession of the co-

accused itself is exculpatory in nature and it finds no 

corroboration by any witness.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 254 claims to identify the accused-respondent by 

his badge No. and he saw him with arms and to run around on 

firing. From his testimony it appears that he hailed from banded 

party attached with Sadar Rifle Battalion but the accused-

respondent although hailed from Sadar Rifle Battalion but 

admittedly as per his admission they used to live in different 

lines and as such his identification of the accused-respondent 

with badge No. along with number of accused persons appears 

tutored. Moreover, he did not specify when and where he saw 

the accused-respondent with arms and to run around on firing. 

The confessional statement of co-accused Jharudar Abdul 
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Malek bears no relevancy as against the accused-respondent 

and that of Habilder Selim Bhuiyan finds no corroboration by 

reliable evidence of any witness and thus all those bear no 

evidentiary value. Apparently, no evidence appears against him 

to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.416 Sepoy/60263 Md. Mansur Ali.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following witnesses 

together with confessional statement of the accused-respondent 

and of co-accused – Sepoy Omar Faruque (C.S. A.600). 
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P.W.1 Novojoty Khisha, informant, 

 P.W.489 Habilder Md. Nazrul Islam 

 P.W.357 Md. Shahadot Hossain 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.489 Habilder Md. Nazrul Islam deposed that from 

video footage shown to him on 14.09.2009 by ASP Raunakul he 

identified 47474 Ekramul Islam, 43918 Robiul, 37870 Emdadul 

Hoque, 74910 Sohel, the accused-respondent 60273 Munsur, 

60500 Faker Ali. He identified the picture exhibit CIL series.  

In cross-examination, he stated that there is no reference 

of case number in the picture and there is no reference of date in 

support of his signature. There is no reference wherefrom the 

picture was taken. Media took up the picture. There is no arms in 

the hand of Sohel but halmate was on his head. He denied the 

suggestion that the picture is not of the rebellion. He did not 

depose the name of Munsur and Faker Ali before the I.O. but he 
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identified them in video footage. He denied the suggestion that 

he deposed falsely. 

 P.W.357 Md. Shahadot Hossain, Magistrate deposed that 

he recorded the confessional statement of the accused-

respondent on 31.05.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. He 

identified the confessional statement of the accused-respondent 

as exhibit 601 and his signature 601/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that there was no reference of case No. in 

the forwarding and there was also no reference whether the 

accused-respondent was on remand. The accused was taken in 

CID on 26.05.2009 and brought before him at 3 P.M.  on 

31.05.2009. He denied the suggestion that he did not appraise 

the consequence of confession to the accused respondent and 

that the accused respondent did not make any statement as to 

committing any offence and that he did not provide him 

sufficient time for reflection.    

P.W.654 is the investigation officer, a formal witness. 
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In cross-examination on behalf of the accused-

respondent, he stated that he the accused-respondent was 

arrested on 26.05.2009. P.W. 489 did not refer in his 161 

statement the badge No. of the accused-respondent. P.W. 489 

hailed from 24 Battalion and was attached with Dhaka Sector. 

164 statement of the accused-respondent was recorded on 

31.05.2009.  He denied the suggestion that he obtained the 

confessional statement of the accused-respondent under 

coercion and that he implicated the accused-respondent falsely 

without any proof of his complicity to the offence. 

The confession of the accused-respondent Sepoy Md. 

Mansur Ali (C.S.A.416) runs as under- 

“Avwg 25/2/09Bs Zvwi‡L Ab¨vb¨ wmcvnx‡`i m‡½ `ievi n‡j wQjvg| 

Abygvb mKvj 9.00 NwUKvi w`‡K `ievi ïi“ nq| Avwg cÖ_g †_‡K ỳB 

mvwi wcQ‡b emv wQjvg| wWwR g‡nv`q Abygvb 9.15wgt w`‡K e³e¨ ïi“ 

K‡ib| Avgv‡`i L¡S L−jÑ fËnwp¡ K‡ib| Abygvb mKvj 9.30 wgt Gi 

w`‡K ỳB Rb A ¿̄avix †cvlvK cwiwnZ ˆmwbK `ievi n‡ji wcQ‡bi `iRv 

w`‡L †h w`‡K emZ Ni Av‡Q †mw`‡K w`‡q GKRb wWwR g‡nv`‡qi mvg‡b 

Av‡m| †m my›`i gZ Ges Aci Rb k¨vgjv †m wcQb w`‡q _v‡K| 

`iev‡ii mg¯— †jvK `vovBqv c‡o Ges e‡j †h, fvM fvM| Avwg 
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cvjvBqv myBwgs cy‡ji wbKU jyKvBqv _vwK| wKQy¶‡bi g‡a¨B ¸wji kã 

cvB| Gi wKQy¶Y c‡i Avwg evmvi w`‡K hvB‡Z _vwK| evmvi mvg‡b 

GKwU SMG c‡o †`wL| Avwg WvKv WvwK K‡i KvD‡K bv †c‡q wb‡R 

nv‡Z wb‡q 4bs †M‡Ui w`‡K hvB| †mLv‡b wKQy¶b A‡c¶v Kwi| c‡i 

†KvqvUvi Mv‡W© A ¿̄ Rgv ‡`B| Gici Abygvb mÜ¨vi w`‡K †eŠ ev”Qvmn 

†WBix dv‡g©i Iqvj UcKvBqv wcjLvbvi evB‡i P‡j hvB| 1/3/09 Zvi 

wcjLvbvq WyKvi Rb¨ Avwg Ges 03/03/09 Zvs wfZ‡i †bq| †KvqvU©vi 

Mv‡W© A ¿̄ nv‡Z Avgvi Qwe wQj hv Avwg †`‡LwQ| Gi ci 25/5/09Bs 

Zvs †MÖdZvi nB|” 

The confessional statement of co-accused Sepoy Omar 

Faruque (C.S. A.600) runs as under- 

“12/5/97 mv‡j wewWAvi G †hvM`vb Kwi|  2006 mv‡j b‡f¤§‡ii 4 

ZvwiL wcjLvbvq m`i ivB‡dj e¨vUvwjq‡b †hvM`vb Kwi| Wvj-fvZ 

Kg©m~Px‡Z 1400 UvKv †c‡qwQjvg| 1/3/08 ZvwiL n‡Z wcjLvbvi wfZ‡i 

miKvix evmv eywoM½v bvgK wewìs Gi 5/wR bs d¬v‡U cwievi wb‡q emevm 

KiZvg| 25/2/09 ZvwiL 6.15 Uvq K‡›U«v‡j Avwm| weªwds †k‡l 6.30 

Uvq jvB‡b wWDwU Kwi| 9.00 Uvq m`i ivB‡dj e¨vUvwjq‡bi  †g‡m  

mK‡ji Rb¨ bv¯—v Avb‡Z hvB| bv¯—v wb‡q Avmvi mgq 9.30 Uvq 



 

 

11260

`ievi  n‡ji w`‡K ¸wji kã ïwb I wewWAvi m`m¨‡`i  Gw`K †mw`K 

‡`Šuov‡Z †`wL| K›U«v‡ji Iqvi‡jm †m‡U ïb‡Z cvB 1bs †MU  †_‡K m`i 

Aviwc j−vUz‡bi nvwej`vi gv‡R` cªkvmwbK kvLv G,G,wR m¨vi †jt 

K‡b©j gRyi Gjvnx‡K ej‡Q K‡q'Rb ˆmwbK A ¿̄ wb‡q G‡m †M‡U  nvgjv 

Ki‡Q Ges †Uwj‡dv‡bi Zvi  wQ‡o †dj‡Q| Avgiv wK wK Kie? ZLb 

G,GwR mv‡ne GK m‡½ mKj †MU eÜ Ki‡Z e‡j Ges miKvix wb‡ ©̀k bv 

†`qv ch©š— †MU eÜ _vK‡e g‡g©  wb‡ ©̀k †`qv nq| i¨ve I †mbvevwnbx  

PZyw ©̀‡K †NivI K‡i‡Q g‡g©  11.30 Uvi w`‡K  gvB‡K  A ¿̄ †bqvi  

†Nvlbv ï‡bZ cvB| GK_v ï‡b Rxe‡bi f‡q 24 ivB‡dj e¨vUvwjqb 

†Kv‡Z hvB Ges 1wU PvBwbR ivB‡dj (evU bs- 359)  10 ivDÛ ¸wj  

†bB|  Abygvb 12.30 Uvi mgq Avgvi evmvq hvB| j¨vt bv‡qK gweb, 

wmcvnx gbmyi  A ¿̄mn d¬v‡Ui bx‡P Ae ’̄vb Ki‡Z †`wL| mÜvi w`‡K 

Avgvi ¿̄x‡K KmvBLvbv w`‡q evB‡i †ei K‡i †`B| AZtci evmvq Avwm| 

wmcvnx kvn Kwei  Avgvi  evmvq A ¿̄ mn Avgvi evmvq iv‡Z _v‡K| 

wUwf‡Z bv‡qK kixd I wmcvnx Aveyj Kvjvg AvRv`†K ‡`L‡Z cvB| 

23/2/09 ZvwiL †ejv 14.00 Uvi mgq A ¿̄ Rgv †`qvi †Nvlbv ï‡b A ¿̄ 
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¸wj 24 ivB‡dj e¨vUt †KvqvUvi Mv‡W©  Rgv †`B| †ejv Abygvb 16.00 

NwUKvq  †WBix d‡g©i cvk w`‡q Iqvj UcwK‡q  26/2/09 ZvwiL 

wcjLvbv †_‡K ‡ei n‡q   Avwm| 25/2/09 ZvwiL Abygvb 10.30 Uvi 

w`‡K evmvq †h‡Z PvB‡j AÁvZvbvgv  2/3 Rb ‰mwbK †g‡i  †djvi ûgwK 

†`q|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

357 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W.489 is the eye witness to the occurrence. He identified 

the accused-respondent with his badge No. He was throughly 

cross-examined on behalf of the accused-respondent but his 

evidence could not be assailed, tainted or embellished in any 

manner. The solitary testimony of P.W.489 thus can safely be 

relied on. From the confessional statement of the accused-

respondent it appears that the accused-respondent took up arms 

and he had his involvement in committing murder of the army 

officers. From the confessional statement of co-accused Sepoy 

63210 Omar Faruque it appears that the accused-respondent 
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took up arms and he had his participation to the occurrence. The 

confessional statements of the accused-respondent and that of 

co-accused find corroboration of the testimony of P.W. 489 and 

it bears    evidentiary value in view of section 30 of Evidence 

Act.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.489 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-



 

 

11263

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.489 

does not bear any substance against the accused-respondent. He 

merely identified the accused-respondent from video footage 
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shown to him during investigation. He is not an eye witness but 

merely a formal witness. No other corroborative evidence 

appears to support the charges against the accused-respondent. 

The confession of the accused-respondent does not bear any 

evidentiary value since the confession of the accused-

respondent itself is exculpatory in nature and it finds no 

corroboration by any witness. The confession of co-accused 

also finds no corroboration by any witness and it can’t be taken 

into consideration as evidence.   

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent and of co-accused.  

 In fact, none of the witnesses referred above are eye 

witness to the occurrence. They all are formal witnesses- the 
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identifying officer from video footage, confession recording 

Magistrate and the  Investigation officer.   

P.W. 489 identified the accused –respondent during 

investigation vide video footage exhibit- CIL. The footage 

exhibit CIL does not disclose any culpability of the accused –

respondent to any offence. The confessional statement of the 

accused-respondent is exculpatory in nature and that of the co-

accused finds no corroboration by any witness. Neither the 

confessional statement of the accused-respondent nor that of the 

co-accused bears evidentiary value.    

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.418 Sepoy/73140 Md. Shahjahan 

Hossain.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 
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appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of accused-

respondent. 

P.W.1 Novojoty Khisha, informant, 

 P.W.488 Sepoy Sepoy Md. Helal Uddin 

 P.W.330 Mrs Minhaj-un-Munira, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.488  Sepoy  Md. Helal Uddin deposed that on 

14.09.2009 from video footage he identified 3528 Subeder 

Major Gofran, 66203 Nazir, the accused-respondent 73140 

Shahjahan, 68696 Shamim Al-Mamun, 74815 Faruque Ahmed, 

75847 Ashraful. He identified their picture as exhibit CXLVIII 

series.  
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In cross-examination, he stated that there is no reference 

of case number in the picture and there is no reference of date in 

support of his signature. He denied the suggestion that he could 

not identify the accused from picture. He cannot say when the 

picture was taken. He has no negative of the picture. He deposed 

before the I.O. Raunakul twice i.e. on 10.03.2011 and 

14.09.1999. In his deposition before the I.O. he did not refer the 

name of Ashraf, Najir, Faruk, Gofran, Juel, Shahjahan. He 

denied the suggestion that he deposed falsely as being tutored. 

 P.W.330 Mrs. Minhaj-um-Munira, Magistrate deposed 

that she recorded the confessional statement of the accused-

respondent on 01.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the accused-respondent 

as exhibit 380 and her signature 380/1 series.  

In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent was arrested 

on 27.05.2009 and brought before her on 01.06.2009. The 

accused-respondent was in police custody for 2 days. She 

recorded her statement after 6 P.M. and sent him to Jail at 6.50 
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P.M. She denied the suggestion that she did not appraise 

column 5 to the accused-respondent. She further denied the 

suggestion that the accused-respondent told her of torture but 

she did not recorded. She denied the suggestion that the 

accused-respondent did not make any statement as to 

committing any offence.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded two 161 statement of the 

accused-respondent. The witnesses did not refer the name of the 

accused-respondent. He denied the suggestion that the accused-

respondent did not make confessional statement voluntarily.  

The confession of the accused-respondent Sepoy Md. 

Shahjahan Hossain (C.S.A.418) runs as under- 

“ 24/02/09 a¡¢lM pL¡m ®b−L 11.30 fkÑ¿¹ ¢el¡fš¡ duty ®a ¢Rm¡jz 

påÉ¡l pju ®l¡m L−m ¢Rm¡jz 25/02/09Cw a¡¢l−M pL¡−m n¡l£¢lL 

fitness fl£r¡l SeÉ medical cheque up  H k¡Cz JM¡−e A−fr¡ 

L¡m£e 9.30V¡l ¢c−L h¡C−l A¡Ju¡k öe−a ®f−u A¡¢j q¡pf¡a¡−ml 

®c¡am¡u k¡Cz e£−Q j¡C−L ®O¡oe¡ ¢c−u ph¡C−L e£−Q e¡j−a h−mz 

11.00V¡l ¢c−L B¢j 24ew hÉ¡V¡¢mu−e k¡Cz h¡C−l A¡h¡l ®O¡oe¡ ö¢e 
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ph¡C−L h¡C−l ®hl q−a hm−R, e¡ ®hl q−m …¢m Ll−hz A¡¢j h¡C−l ®hl 

qCz j¤−M¡n d¡l£l¡ ph¡C−L AÙ» ¢e−a hm¢Rmz  A¡¢j ®L¡u¡VÑ¡l N¡−XÑl f¡−n 

f−s b¡L¡ l¡C−gm q¡−a ®eCz ®m¡LSe p−l ®N−m l¡C−gmV¡ A¡h¡l 

®pM¡−e ®l−M ®cCz a¡lfl m¡C−e k¡Cz ¢LR¤re m¡C−e, ¢LR¤rZ h¡C−l 

®b−L l¡a L¡V¡Cz 26/02/09 a¡¢lM ¢hL¡m ®hm¡ 4ew ®N−Vl h¡j f¡−n 

®lLXÑ JCw Hl f¡n ¢c−u ®cu¡m Vf−L ®hl q−u k¡Cz ®pe¡h¡¢qe£ A¡hp−R 

öe−a −f−u ®hl q−u k¡Cz ®pC pju ¢j¢Xu¡ A¡j¡l R¢h a¥−m b¡L−a f¡−lz 

A¡j¡−L ®k R¢h ®cM¡−e¡ q−u−R a¡ A¡j¡l R¢h q−a f¡−lz  a−h Øfø h¤T¡ 

k¡u e¡z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

330 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W. 488 is the eye witness and he identified the accused-

respondent from video-footage and exhibited his footage as 

Exhibit CXLVIII which displays his activeness as rebellion. He 

was thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. The solitary testimony of P.W.488 

thus can safely be relied on. From the confessional statement of 
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the accused-respondent it appears that the accused-respondent 

took up arms by plundering kote and he had his involvement to 

the occurrence in committing murder and it finds corroboration 

by exhibit CXLVIII.  

The learned Deputy Attorney General further submits 

that the evidence of P.W.488 alone is sufficient to prove the 

charges against the accused-respondent. He further submits that 

from the evidence on record it is evident that the accused–

respondent was a member of unlawful assembly and that to 

attain the common object he took up arms by plundering kote 

and actively participated with other rebellions to the occurrence 

in committing murder of army officers in Peelkhana on 25th 

Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  
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Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that trial court charged the accused-respondent under 

Sections 302/ 201/149/34/382 of the Penal Code but the 

prosecution having failed to establish the charges against the 

accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

 Mr. Islam further submits that P.W.488 does not disclose 

any substantive evidence. He merely identified the accused-

respondent from video-footage shown to him by A.S.P 

Rownokul during investigation. The above identification of the 
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accused-respondent beyond judicial process can’t be taken into 

consideration as evidence. His evidence bears no substance, 

rather it is an embellishment. The confession of the accused-

respondent finds no corroboration and thus it bears no 

evidentiary value.  

Mr. Islam further adds that the prosecution evidence is so 

shaky and meager in nature that it can’t be based on to support 

the conviction and consequently it warrants interference.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent. 

In fact, none of the witnesses referred above are eye 

witness to the occurrence. They all are formal witnesses- the 
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identifying officer from video footage, confession recording 

Magistrate and the Investigation officer.   

P.W. 488 identified the accused –respondent during 

investigation vide video footage exhibit- CXLVIII. The footage 

exhibit CXLVIII does not disclose any culpability of the 

accused –respondent to any offence. The confessional statement 

of the accused-respondent is exculpatory in nature and it does 

not bear any evidentiary value.   

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.444 Sepoy/63209 Md. Shah Kabir 

Bhuiyan.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following witnesses 

together with confessional statement of the accused-respondent 

and of co-accused – Sepoy Omar Faruk (C.S. A.600). 

P.W.1 Novojoty Khisha, informant, 

 P.W.349 Md. Rashed Kabir, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

 P.W.349 Rashed Kabir, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 29.06.2009 in compliance with the Provisions under Section 

164 of the Code of Criminal Procedure. He identified the 

confessional statement of the accused-respondent as exhibit 527 

and his signature 527/1 series.  

No cross-examination was made on behalf of the 

accused-respondent.   
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was on 

remand for 5 days. He denied the suggestion that the 

confessional statement of the accused-respondent was obtained 

under coercion.  

The confession of the accused-respondent Sepoy Md. 

Shah Kabir Bhuiyan(C.S.A.444), runs as under- 

“Avwg wewWAvi m`m¨| wcjLvbv XvKvq Kg©iZ| MZ 25/2/09 Bs ZvwiL 

mKvj 7 Uv n‡Z 9.00 Uv ch©šÍ wewWAvi nvmcvZv‡ji mvg‡b UªvwdK 

wWDwU Kwi| Zvici jvB‡b Avwm| 9.30 Uvi w`‡K `ievi n‡ji w`‡K 

3/4 Uv ¸wji kã ïb‡Z cvB| 10/12 wgwbU ci 10/12 Rb wewWAvi 

m`m¨ e¨viv‡Ki †cQ‡bi w`‡K iv Í̄v w`‡q †`Šwo‡q hvIqvi mgq D”P ¯̂‡i 

e‡j mevB A ¿̄ bvI| Zviv P‡j hvIqvi ci Avwg ˆmwbK d¨v‡gjx 

†KvqvU©v‡ii w`‡K hvB| GKwU †KvqvU©v‡ii 3q Zjvq 1 ev 1
1
2  N›Uv _vwK| 

†mLvb †_‡K †ei K‡i w`‡j Avwg †ei nB| jywK‡q jywK‡q †KvqvU©vi 

Mv‡W©i w`‡K Avwm Ges K‡qKwU A ¿̄ c‡o _vK‡Z †`wL| GB †f‡e Avwg 

GKwU A ¿̄ nv‡Z †bB †h, A ¿̄ nv‡Z _vK‡j †KD gvi‡e bv| A ¿̄wU wb‡q 

AveviI d¨v‡gwj †KvqvU©v‡ii w`‡K hvB| GKwU wewìs Gi 4 I 5 Zjvi 
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wmwo‡Z e‡m _vwK| 7.00 Uvi w`‡K 3/4 wU wewìs ci e¨vPg¨vb dviæ‡Ki 

evmvq hvB| Ii evmvqB mvivivZ I c‡ii w`b ỳcyi ch©šÍ _vwK| 2.10 

Uvq †mLvb ‡_‡K ‡KvqvU©vi MvW© Gi w`‡K Avwm Ges A‡bK A ¿̄ c‡o 

_vK‡Z ‡`wL| AvwgI Avgvi A ¿̄ †mLv‡b ivwL| dviæ‡Ki nv‡Z _vKv A ¿̄I 

†mLv‡b dviæK iv‡L| Avwg Zvici ˆmwbK jvB‡bi w`‡K P‡j Avwm| 

wmwfj †cvkvK c‡o Wvqix dv‡g©i cvk w`‡q †`qvj UcwK‡q evB‡i P‡j 

hvB| Zvici miKvix †Nvlbv ï‡b 1/3/09 Bs ZvwiL wcjLvbvq nvwRi 

nB| Avgv‡K 23/6/09 Bs ZvwiL †MÖßvi Kiv nq| GB Avgvi 

Revbew›`|” 

The confessional statement of co-accused Sepoy Omar 

Faruque (C.S.A.600) runs as under- 

         “12/5/97 mv‡j wewWAvi G †hvM`vb Kwi|  2006 mv‡j 

b‡f¤§‡ii 4 ZvwiL wcjLvbvq m`i ivB‡dj e¨vUvwjq‡b †hvM`vb Kwi| 

Wvj-fvZ Kg©m~Px‡Z 1400 UvKv †c‡qwQjvg| 1/3/08 ZvwiL n‡Z 

wcjLvbvi wfZ‡i miKvix evmv eywoM½v bvgK wewìs Gi 5/wR bs d¬v‡U 

cwievi wb‡q emevm KiZvg| 25/2/09 ZvwiL 6.15 Uvq K‡›U«v‡j Avwm| 

weªwds †k‡l 6.30 Uvq jvB‡b wWDwU Kwi| 9.00 Uvq m`i ivB‡dj 

e¨vUvwjq‡bi  †g‡m  mK‡ji Rb¨ bv¯—v Avb‡Z hvB| bv¯—v wb‡q Avmvi 
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mgq 9.30 Uvq `ievi  n‡ji w`‡K ¸wji kã ïwb I wewWAvi m`m¨‡`i  

Gw`K †mw`K ‡`Šuov‡Z †`wL| K›U«v‡ji Iqvi‡jm †m‡U ïb‡Z cvB 1bs 

†MU  †_‡K m`i Aviwc j−vUz‡bi nvwej`vi gv‡R` cªkvmwbK kvLv 

G,G,wR m¨vi †jt K‡b©j gRyi Gjvnx‡K ej‡Q K‡q'Rb ˆmwbK A ¿̄ wb‡q 

G‡m †M‡U  nvgjv Ki‡Q Ges †Uwj‡dv‡bi Zvi  wQ‡o †dj‡Q| Avgiv wK 

wK Kie? ZLb G,GwR mv‡ne GK m‡½ mKj †MU eÜ Ki‡Z e‡j Ges 

miKvix wb‡ ©̀k bv †`qv ch©š— †MU eÜ _vK‡e g‡g©  wb‡ ©̀k †`qv nq| i¨ve 

I †mbvevwnbx  PZyw ©̀‡K †NivI K‡i‡Q g‡g©  11.30 Uvi w`‡K  gvB‡K  

A ¿̄ †bqvi  †Nvlbv ï‡bZ cvB| GK_v ï‡b Rxe‡bi f‡q 24 ivB‡dj 

e¨vUvwjqb †Kv‡Z hvB Ges 1wU PvBwbR ivB‡dj (evU bs- 359)  10 

ivDÛ ¸wj  †bB|  Abygvb 12.30 Uvi mgq Avgvi evmvq hvB| j¨vt 

bv‡qK gweb, wmcvnx gbmyi  A ¿̄mn d¬v‡Ui bx‡P Ae ’̄vb Ki‡Z †`wL| 

mÜvi w`‡K Avgvi ¿̄x‡K KmvBLvbv w`‡q evB‡i †ei K‡i †`B| AZtci 

evmvq Avwm| wmcvnx kvn Kwei  Avgvi  evmvq A ¿̄ mn Avgvi evmvq iv‡Z 

_v‡K| wUwf‡Z bv‡qK kixd I wmcvnx Aveyj Kvjvg AvRv`†K ‡`L‡Z 

cvB| 23/2/09 ZvwiL †ejv 14.00 Uvi mgq A ¿̄ Rgv †`qvi †Nvlbv 
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ï‡b A ¿̄ ¸wj 24 ivB‡dj e¨vUt †KvqvUvi Mv‡W©  Rgv †`B| †ejv Abygvb 

16.00 NwUKvq  †WBix d‡g©i cvk w`‡q Iqvj UcwK‡q  26/2/09 ZvwiL 

wcjLvbv †_‡K ‡ei n‡q   Avwm| 25/2/09 ZvwiL Abygvb 10.30 Uvi 

w`‡K evmvq †h‡Z PvB‡j AÁvZvbvgv  2/3 Rb ‰mwbK †g‡i  †djvi ûgwK 

†`q|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

349 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively. 

From the confessional statement of the accused-respondent it 

appears that the accused-respondent took up arms by 

plundering kote and he had his involvement in making 

conspiracy to the occurrence in committing murder to the army 

officers and in view of Section 10 of the Evidence Act the 

confessions of accused-respondent and co-accused bears 

evidentiary value and it needs no corroboration.  

The learned Deputy Attorney General further submits 

that from the evidence on record it is evident that the accused–

respondent was a member of unlawful assembly and that to 
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attain the common object he took up arms by plundering kote 

and actively participated to the other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned  Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. A.K.M. Nur Nabi, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Nabi further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 
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Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

 Mr. Nabi further submits that all the prosecution 

witnesses referred above are formal witnesses. No direct 

evidence appears to support the charges against the accused-

respondent. The confession of the accused-respondent and that 

of co-accused do not bear any evidentiary value since the 

confession of the accused-respondent itself is exculpatory in 

nature and that of co-accused finds no corroboration by any 

witness.  

Mr. Nabi, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case together with confessional statement 

of the accused-respondent and of co-accused.  

In fact, none of the witnesses referred above are eye 

witness to the occurrence. Both are formal witnesses- the 

confession recording Magistrate and the Investigation officer.   

The confessional statement of the accused-respondent is 

exculpatory in nature and that of the co-accused finds no 

corroboration by any witness. Neither the confessional 

statement of the accused-respondent nor that of the co-accused 

bears evidentiary value.  

 In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.445 Sepoy/63112 Md. Saiduzzaman 

Joardder @ Liton.   

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 
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appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following witnesses 

together with confessional statement of the accused-respondent 

and of co-accused – Raihanul Islam (C.S. A.756). 

P.W.1 Novojoty Khisha, informant, 

 P.W.335 Dilara Alo Chandona, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

 P.W.335 Dilara Alo Chandona, Magistrate deposed that 

she recorded the confessional statement of the accused-

respondent on 30.06.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the accused-respondent 

as exhibit 456 and her signature 456/1 series.  
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In cross-examination on behalf of the accused-

respondent, she stated that the accused-respondent was kept for 

reflection under the care of MLSS. The accused-respondent did 

not complain of any torture.  She denied the suggestion that the 

accused-respondent did not make statement as to committing 

any offence and that she did not follow the provisions of 

164/364 in recording the statement. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 23.06.2009 and took him on remand for 5 days and 

thereafter his 164 statement was recorded. He denied the 

suggestion that he obtained the 164 statement of the accused-

respondent by way of oppression and that none of the witnesses 

deposed against the accused-respondent.  

The confession of the accused-respondent Sepoy Md. 

Saiduzzaman Joardder @ Liton (C.S.A.445), runs as under- 

“Avwg weMZ 10/7/97 Bs Zvwi‡L evBZzj B¾Z PÆMÖv‡g †Uªwbs Gi 

gva¨‡g ˆmwbK c‡` BDR G ‡hvM`vb Kwi| wewfbœ †Rjvq PvKzix Kivi 

ci Avwg Central R.P cjøvUz©‡bi m`m¨ wn‡m‡e BDR wcjLvbvi m`i 
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`dZ‡i weMZ 1/6/08 Zvwi‡L e`jx n‡q Avwm| Avwg wbqwgZ R.P 

wWDwU‡Z wb‡qvwRZ wQjvg| 24/2/09 ZvwiL gvbbxq cÖavbgwš¿i AvMgb 

Dcj‡¶¨ Avgvi wWDwU wQj 3bs †M‡U| mKvj 6.30 wg: †_‡K 12.00 Uv 

ch©šÍ wWDwU K‡i eo Lvbv †L‡q wekªvg †bB| H Zvwi‡L mÜ¨v 6.00 Uv 

n‡Z ivZ 10.00 Uv ch©šÍ 3bs †M‡U wWDwU Kwi| 25/2/09 ZvwiL Avgvi 

mKvj 10.00 Uv †_‡K ỳcyi 12.00 Uv ch©šÍ ivB‡djm fe‡bi mvg‡b 

wWDwU wba©vib Kiv wQj| mKvj 9 Uvi w`‡K Avwg †iWx nIqvi ciciB 

†Mvjv¸wji kã ïwb| 10/15 wgwbU ci Avwg R.P jvBb †_‡K †`wL †h 

†jvKRb ‡QvUvQzwU Ki‡Q| †mvqv `kUvi w`‡K gvBwKs ïwb †h Avgv‡`i 

mevB‡K †ei n‡q A ¿̄ nv‡Z wb‡Z ejv n‡”Q Ges A ¿̄ bv wb‡j ¸wj K‡i 

†g‡i †djvi ûgwK †`qv n‡”Q| mv‡o GMv‡ivUvi w`‡K Avwg  eva¨ n‡q 

†K› ª̀xq †Kv‡Z (A ¿̄vMvi) hvB| ILv‡b †`qvj †njvb †`qv GKUv ivB‡dj 

†c‡q nv‡Z wb‡q jvB‡b P‡j Avwm| jvB‡b Avwg Ae ’̄vb Kwi| Avm‡ii 

bvgv‡Ri ci wewfbœ ¸Re ï‡b Avwg AvZw¼Z n‡q GK ˆmwbK bvg 

AvjgMxi Gi KvQ †_‡K 20 ivDÛ ¸wj †bB| Gici Avwg mvivivZ 

jvB‡b Ae ’̄vb Kwi| c‡ii w`b A_©vr 26/2/09 Zvwi‡L ev‡ivUvi w`‡K 

A ¿̄ Rgv †`qvi K_v ï‡b A ¿̄ Rgv w`‡Z †KvqvU©vi Mv‡W© hvB| Gici 

jvB‡b G‡m BDwbdg© Ly‡j wmwfj †cvkvK c‡i 1 bs †M‡Ui cvk w`‡q 
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Iqvj UcwK‡q cvwj‡q k¨vIovcvov Avgvi AvZ¥x‡qi evmvq hvB| ILv‡bB 

Ae ’̄vb  Kwi| Gici miKvwi †Nvlbv ï‡b 1/3/09 ZvwiL wcjLvbvq 

Avwm| GB Avgvi e³e¨|” 

The confessional statement of co-accused Raihanulo 

Islam (C.S.A.756) runs as under- 

“B¢j ¢pf¡q£ 62131 ®j¡x l¡uq¡e¤m Cpm¡j Na 27/6/1996 ¢MË a¡¢lM 

j¤¢¾pN” ®Sm¡ ®L¡V¡u ¢pf¡q£ f−c i¢aÑ q−u Q–NË¡j h¡Ca¥m C‹a ®VÊ¢ew 

®p¾V¡−l 3 j¡p ®j±¢mL fÐ¢nre ®eCz ®c−nl ¢h¢iæ ÙÛ¡−e Q¡L¥l£ L−l Na 

18/12/07 ¢MËx a¡¢l−M pcl hÉ¡V¡¢mu¡e ¢fmM¡e¡ ¢eu¢jai¡−h Bl¢f 

¢XE¢V Ll−a b¡¢Lz Na 24/2/09 ¢Mx a¡¢l−M j¡ee£u fÐd¡e j¿»£l pj¡fe£ 

fÉ¡−lX Efm−r B¢j L−¾VÌ¡m l¦−j pL¡m ®b−L ØVÉ¡ä h¡C ¢q−p−h ¢Rm¡jz 

12.00 V¡ q−a ¢hL¡m 6.00 V¡ fkÑ¿¹ 1ew ®NC−V Bl¢f ¢XE¢V ®no L−l 

B¢j hÉ¡l¡−L ¢g−l B¢p Hhw Bl¢f hÉl¡−LC l¡œ k¡fe L¢lz 

Na 25/02/09 ¢MËx a¡¢lM pL¡m 6.30 O¢VL¡ q−a pL¡m 8.00 O¢VL¡ 

fkÑ¿¹ l¡C−gm ihe h¡C−ll ®NC−V ¢XE¢V L−l m¡C−e Q−m B¢p Hhw 

hÉ¡l¡−L ¢hnÐ¡j ¢e−a b¡¢Lz pL¡m A¡e¤x 9.30 O¢VL¡l pju qW¡v …¢ml në 

ö¢e Hhw Hl 5/7 ¢j¢eV f−l ®N¡m¡…¢ml BJu¡S öe−a −f−l clS¡ M¤−m 

®cM−a f¡C ¢LR¤ ¢h¢XBl pcpÉ j¤−M¡n fs¡ AhÙÛ¡u AÙ» q¡−a H¢cL J¢cL 

®c±s¡−µR Hhw ®f¡o¡L fl¡ A−eL ¢h¢XBl clh¡l qm q−a ®c±−s m¡C−e 

Bp−Rz B¢j, e¡−uL ®qm¡m, ¢pf¡q£ BLhl, ¢pf¡q£ p¡Dc, ¢pf¡q£ 
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glq¡c, ¢pf¡q£ n¡q L¢hl HC 6 Se Bl¢f hÉ¡l¡−L h−p b¡¢Lz ®hm¡ 

Ae¤j¡e 11.30 V¡l pju HÉ¡ð¤−m−¾pl j¡C−L j¡C¢Lw L−l ®k,  k¡−cl L¡−R 

AÙ» e¡Cz a¡l¡ AÙ» e¡J e¡q−m a¡−cl−L M¡¢m q¡−a ®cM−m …¢m Ll¡ q−hz 

BlJ N¡¢mN¡m¡S L−l h−m ¢LR¤ BDR −f¡o¡−Ll j¤−M¡nd¡l£  h−m 

Bl¢fl q¡l¡jS¡c¡l¡ HMe S£h−el i−u AÙ» ®eu e¡Cz HC j¡C¢Lw ö−e 

S£h−el i−u ®L¾cÐ£u −L¡u¡VÑ¡l N¡−XÑl ®L¡a ®b−L 1¢V Q¡C¢eS l¡C−gm 

Hhw Be¤j¡¢eL 15/20 l¡Eä …¢m ¢e−u m¡C−e Q−m B¢pz m¡C−e Bl¢f 

¢pf¡q£ p¡Dc−L AÙ» pq m¡C−e AhÙÛ¡e Ll−a ®c¢Mz m¡C−e AhÙÛ¡e L−l 

AÙ»pq Bl¢f L−¾VÌ¡m l¦−j ¢e−u ¢LR¤re AhÙÛ¡e L−l m¡C−e k¡Cu¡ ö−u 

b¡¢Lz aMe ¢fmM¡e¡ S¤−s i£oe ®N¡m¡…¢ml në q−a b¡−Lz l¡−a B¢j 

h¡C−l k¡C ¢ez 

Na 26/2/09 ¢MËx a¡¢lM ®hm¡ 12.00 O¢VL¡l ¢c−L j¡ee£u ül¡øÌj¿»£l 

¢e−cÑ−n ®L¾cÐ£u ®L¡u¡VÑ¡l N¡−XÑl ®L¡−a AÙ»…¢m Sj¡ ¢c−u m¡C−e B¢p 

Hhw I ¢ce c¤f¤l Ae¤j¡e 1.30 O¢VL¡l ¢c−L B¢j aMe ¢p¢im ®f¡o¡−L 

®XCl£ g¡−jÑl c¢re ¢cL ¢c−u Ju¡m Vf¢L−u ¢fmM¡e¡l h¡C−l f¡¢m−u 

k¡Cz ¢V¢i−a L¡−S ®k¡Nc¡−el plL¡l£ ®O¡oe¡ ö−e 1/3/09 ¢MËx a¡¢l−M 

¢fmM¡e¡l −NC−V fÐ−hn L¢lz f−s 23/3/09 ¢MËx a¡¢l−M ®NËç¡l L−lz HC 

Bj¡l Sh¡eh¾c£” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 
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335 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively. 

From the confessional statements of the accused-respondent 

and that of co-accused it appears that the accused-respondent 

took up arms by plundering kote and he had his involvement to 

the occurrence in committing murder in Peelkhana and in view 

of Section 10 of the Evidence Act the confession of accused-

respondent bears evidentiary value and it needs no 

corroboration.  

The learned  Deputy Attorney General also submits that 

there was sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that trial court charged the accused-respondent under 

Sections 302/ 201/149/34/382 of the Penal Code but the 

prosecution having failed to establish the charges against the 
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accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

 Mr. Islam further submits that all the prosecution 

witnesses referred above are formal witnesses. No direct 

evidence appears in support of the charges against the accused-

respondent. The confession of the accused-respondent and that 

of co-accused does not bear any evidentiary value since the 

confession of the accused-respondent finds no corroboration by 

any witness and more so, he was taken on remand for 5(five) 

days.  
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Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent and of co-accused.  

In fact, none of the witnesses referred above are eye 

witness to the occurrence. Both are formal witnesses- the 

confession recording Magistrate and the Investigation officer.   

The confessional statement of the accused-respondent is 

exculpatory in nature and that of the co-accused finds no 

corroboration by any witness. Neither the confessional 

statement of the accused-respondent nor that of the co-accused 

bears evidentiary value.  

 In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 
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not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.456 Sepoy/75800 Md. Nizam Uddin.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 and on appreciation of the 

evidence on record in view of the facts and circumstances of the 

case found him not guilty of the charges and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of co- accused 

Habilder Md. Rabiul Alam (C.S. A.360). 

P.W.1 Novojoty Khisha, informant, 

 P.W.400 Office Asstt. Masud Ahmed and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  
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P.W.400 Masud Ahmed deposed that on 25.02.2009 he 

went to Darbar but finding no room he came back to sector 

office. He heard firing at 9.30 A.M. and also came to see BDR 

personnel to run around with arms. He also saw some BDR 

personnel to go towards Darabr with arms. He came out from 

sector office at 10 A.M. He was prevented by BDR personnel 

thrice. The BDR personnel who prevented him were 54024 

Mafij, 65912 Masud Hossain and the accused-respondent 

75800 Nijam Uddin. They were moving around with arms and 

agitated mood and also looking for army officers. He waited at 

construction section and afterwards came to his sector office. 

On the way he came to see 63287 Masudur Rahman, 56787 

Sepoy Nurul Alam with arms and agitated mood. 

In cross-examination on behalf of the accused-

respondent, he stated that he did not serve with the accused-

respondent. He denied the suggestion that he did not see the 

accused-respondent with arms and that he made a false 

statement of going to Bank with the accused-respondent. He 

reiterated that they were going to bank to deposit cheque of 

Dhaka sector. He denied the suggestion that he depose falsely.    
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P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W 400 

on 07.06.2009. He arrested the accused-respondent on 

05.07.2009. He denied the suggestion that he implicated the 

accused-respondent falsely. 

The confessional statement of co-accused Habilder Med. 

Rabiul Alam (C.S. A. 360) runs as under- 

“Avwg BDR GKRb nvwej`vi bs 43918 | Avwg 1983 mv‡ji c‡njv 

A‡±vei BDR G †hvM`vb Kwi  Avwg 2007 mv‡ji gvP© gv‡m 24  

ivB‡dj e¨vUvwjqb  (RABS ivRkvnx) †Z Kg©iZ wQjvg| Avwg 2007 

mv‡ji c‡njv RyjvB nvwej`vi c‡` c‡`vbœwZ cvB| Avwg  wcjLvbvq 24 

ivB‡djm& e¨vUvwjq‡b| H †Kv¤úvbxi e¨viv‡K _vKZvg| Avgvi bv‡g Gm 

GgwR eivÏ wQj|  Avwg 21/2/09 Bs ZvwiL mKvj 7 NwUKv n‡Z †Kw› ª̀q 

fvÛvi  †K¬vw_s ‡÷v‡ii MvW© i“‡gi MvW© KgvÛvi  wnmv‡e Avwg bv‡qK  

Aveyi iv¾vK wmcvnx iwdKzj evix, wmcvnx wRqvDj nK, wmcvnx wbRvg 

DÏxb, cª‡Z¨‡KB ivB‡dj I 10 ivDÛ ¸wj wbqv ¸wjmn  wWDwU‡Z  

†gvZvqb nB| 21/2/09 Bs ZvwiL mKvj  8 Uvq  Avwg D×©Zb KZ©„c‡¶i  

wb‡ ©̀‡k cªavbgš¿xi AvMgb Dcj‡¶¨ nvwZqvi ¸wj 24 ivB‡d‡ji 

'GÕ†Kv¤úvbxi †Kv‡Z A ¿̄ Ges  g¨vMvwR‡b  ¸wj Rgv †`B| cªavbgš¿x 
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c¨v‡iW †k‡l P‡j hvIqvi c‡i Avwg cybivq A ¿̄ Mywj Zz‡j D³ Mv‡W© 

wWDwU‡Z wb‡qvwRZ  nB|  25/2/09 Bs Zvwi‡L mKvj 7 NwUKv n‡Z Avwg 

wWDwU‡Z wQjvg| MvW©i“‡g n‡Z `ievi nj cªvq 800 MR| Avwg 

wWDwU‡Z  _vKv  Kvjxb 9.30 Uvq  †Mvjv¸wji kã ïb‡Z cvB| Avwg  

†`wL wewWAvi Gi ‰mwbKiv (m`m¨) †`Šov‡`Šwo I QyUvQywU K‡i| †KvZ I 

g¨vMvwR‡bi w`‡K hv‡”Q| my‡e`vi  BmnvK Avwg mn 5 Rb‡K (MvW©) †M‡U 

Zvjv †g‡i  i“‡g _vK‡Z e‡j| †m †gvZv‡eK Avwg †K› ª̀xq fvÛ‡ii 

†K¬vw_s †÷v‡i A ¿̄ ¸wj wb‡q Avwd‡m  e‡m _vwK| AvbygvwbK †ejv 11 

NwUKvq | †M‡Ui  Zvjv  †f‡½ 10/15 Rb  we‡ ª̀vnx wewWAvi RIqvb 

A ¿̄mn gy‡L Kvco evav  Ae ’̄vq wfZ‡i Xz‡K Ges  †÷v‡i _vKv †nj‡gU, 

cª‡mm, wKwjs ey‡jU cª“c R¨v‡KU nZ¨vw` migÄvw` wb‡q hvq| †m mgq 

Avgiv 5 Rb (Mv‡W©i  †jvK) Am¿ ¸wj mn 24 ivB‡dj e¨vUvwjq‡bi cv‡k 

e‡m _vwK| Avgiv †K› «̀xq fvÛv‡ii Avkcv‡k †Nviv‡div K‡iwQ| Avwg 

Zv‡`i cªwZ‡iva Kwi bvB| Avgiv A ¿̄mn †K› ª̀xq  ‡cvkvK fvÛv‡ii Av‡k 

cv‡k wWDwU Ki‡Z _vwK|  Avwg 26/2/09 Bs Zvwi‡L  ỳcyi  1NwUKvq  

Avgiv mevB A ¿̄ Rgv  †`B| †KvqvU©©vi Mv‡W© (†Kv‡Zi eviv›`vq)| Avwg 

c‡i Avgvi wbR e¨viv‡K P‡j Avwm| Avwg 26/2/09 Bs Zvwi‡L w`evMZ 

iv‡ZI wbR  e¨viv‡K wbR weQvbvq  ïBqv wQjvg| 27/2/09 Bs Zvwi‡L 

mKvj 9.30NwUKvq ïwb mevB‡K nvmcvZv‡ji mvg‡b †h‡Z n‡e|Avwg 

nvmcvZv‡ji mvg‡b hvB| Avgv‡`i‡K nvmcvZv‡ji †`vZvjvq cywjk 



 

 

11294

Awdmviiv wb‡q hvq| AvbygvwbK 11 NwUKvq ¯̂ivóªgš¿x Avgv‡`i D‡Ï‡k¨ 

wKQy K_v e‡j| nvmcvZv‡j Abygvb 10/11 Rb wQjvg| †mLvb †_‡K 

†mbvevwnbx I cywjk Avgv‡`i‡K I cywjk Avgv‡`i‡K 44 ivB‡dj 

e¨vUvwjq‡bi wb‡q hvq| AvbygvwbK 10/12 w`b Avgv‡`i‡K ‡mLv‡b iv‡L|  

Avevi Avgv‡`i‡K 24 e¨vUvwjq‡b wb†q hvq| Avwg wUwfi Le‡i ï‡bwQ 

†h, †mbvevwnbxi 57/58 Rb wewWAvi gviv  wMqv‡Qb| Avwg jyUcvU I 

AwMœms‡hv‡Mi NUbvi K_v ï‡bwQ| Avwg MYKei †_‡K jvk †Zvjvi K_vI 

ï‡bwQ| Avwg WvjfvZ Kg©m~Px‡Z Ask Mªnb Kwi| Avwg 4850/- UvKv  

cvB| WvjfvZ Kg©m~Px †_‡K GB Avgvi Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.400 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and saw him with arms and to look for army 

officers to kill them. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.400 thus can safely be relied on.  
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The learned Deputy Attorney General also submits that 

in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.400 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 
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failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

Mr. Islam further submits that P.W. 400 admitted that he 

was in sector office and on coming out he was prevented thrice 

by the rebellions on his way. In the midst of such horrific 

situation his claim of coming out from sector office to deposit 

cheques in Trust Bank adjacent to gate No. 4 and identify the 

accused-respondent and others appears unreliable. He admitted 

in cross-examination on behalf of Shafijul that Mannan 

accompanied him all the time but prosecution with held that 

witness namely Mannan. Admittedly the accused-respondent 
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hailed from 24 Battalion. P.W. 400 admitted in cross-

examination on behalf of accused-respondent that he did not 

serve with him. So his identification to the accused-respondent 

by his Regiment No. apparently appears tutored and that lacks 

credibility.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 400 claims to identify the accused-respondent with 

his badge No. and saw him to move around with arms for 

killing army officers. Admittedly, he did not serve with the 

accused-respondent as he admitted in his cross-examination. He 

further claims that he came out from sector for depositing 

cheques. His testimony in view of the above facts, appears 
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unreliable and inspires no confidence. No other corroborative 

evidence appears to support his testimony. The confessional 

statement of co-accused also finds no corroboration by reliable 

evidence of any witness and it bears no evidentiary value. 

Apparently, no evidence appears against him to support the 

charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.462 Sepoy/69179 Md. Ataur 

Rahman.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 and on appreciation of the 

evidence on record in view of the facts and circumstances of the 

case found him not guilty of the charges and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statements of co- accused
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 Habibur Rahman (C.S. A.359) and Imam Hossain 

(C.S.A. 488). 

P.W.1 Novojoty Khisha, informant, 

 P.W.15 Sepoy Med. Fazlul Haque and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.15 Sepoy Md. Fazlul Haque deposed that on the 

date of occurrence, 25th Feb, 2009 he attended Darber in the 

morning. When D.G. was delivering speech on ‘X¡m i¡a’ 

activities Sepoy Moyeen of 13 Battalion entered into Darber 

with arms and pointed arms on D.G. and behind him Kajal 

entered into Darber. All BDR personnel stood up and were 

leaving Darber. He also came out from Darber and on his way 

to 24 Battalion when he reached in the middle of sultan ground 

and north-west of Babor ground he came to see Sepoy Masum 

of 24 Battalion followed by Lance Naik Eqramul, Sepoy Paltan 

Chakma, Sepoy Mukul Alom with arms to move forward. At 
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that time he also came to see Maj. Mominul Sarker, unit officer 

of 24 Battalion to come through northern road to the east of the 

pond and he also came to see Sepoy Masum burst fire on Maj. 

Mobin and consequently Maj. Mobin fell down on earth. 

Afterwards he ran towards 24 Battalion and came up on 4th 

floor of the line. Thereafter, he took stand on the varanda of 4th 

floor and came to see Habilder Jashim,  Sepoy Khaibor, the 

accused-respondent Sepoy Ataur, Naik Mostafa, Mazed, 

Sepoy Jahidul, Sepoy Milon Torofder with arms and to make 

fire and also heard them to direct others to take up arms. 

............................. 

In cross-examination on behalf of the accused-

respondent, he stated that at the time of occurrence he was a 

Sepoy. At present he is also a Sepoy. One batch from BDR 

went to Mission. He did not know how they went to Mission 

and what financial benefit they derived. He did not know what 

happen in 1991. He was a witness to mutiny case. He hailed 

from ‘D’ company. He denied the suggestion that he deposed 

falsely at the instance of authority. He can’t say how many 

Sepoys attended Darber and how many remained in Line. The 
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selected Sepoys attended Darber.  Habilder Shahuddin was his 

superior authority. He has no knowledge of the list who 

attended Darber. He attended Darber at 8.30 A.M. There are 30 

pillars in Darber. He took seat in the middle of Darber 

identified for the Sepoys. Central pesh Imam recited from Holy 

Quran. Officer retained one Sepoy. He did not know whether he 

had arms of any Battalion. The arms fell on the stage. None of 

the officer took it. He denied the suggestion that by 9.45 A.M. 

everyone left Darber. There was shrine to the east of Darber. 

Sainik Line and canteen were 25/20 yards away from Darber. 

He denied the suggestion that it were 50/60 yards away and 

nothing could be seen therefrom.  He denied the suggestion that 

he see the accused-respondent to make firing and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W. 15 

on 16.04.2009 and arrested the accused-respondent on 

08.07.2009 and took him on remand for 13 days. After 

recording the statement of the witness the accused-respondent 



 

 

11302

was on duty in Peelkhana. P.W. 15 did not specify where from 

he saw the accused-respondent. He did not depose before him 

of his coming up in Unit on 4th floor and also of its verenda. On 

25.02.2009 the accused-respondent was on guard duty. He 

denied the suggestion that he implicated the accused-respondent 

falsely.  

The confessional statement of co-accused Habibur 

Rahman (C.S. A.359) runs as under- 

“25/02/09 Bs ZvwiL mKvj 7.00 Uv n‡Z 26/02/09 Bs ZvwiL mKvj 

7Uv ch©š— Avgvi g¨vMwR‡b wWDwU wQj| 25/02/09 Bs ZvwiL g¨vMwR‡b 

wWDwU iZ Ae ’̄vq g¨vMwR‡bi Pvwe Avgvi Kv‡Q wQj bv| Pvex wQj wWGwR 

wmivR mv‡n‡ei wbKU| A‰eZwbK †j¨vÝ bv‡qK gwbi“¾vgvb I wmcvnx 

AvZvDi wWwR g‡nv`‡qi m‡½ evB‡i hv‡e g‡g© G‡m ¸wj PvB‡j wWGwW 

wmivR mv‡ne‡K ÁvZ Kiv n‡j wZwb G g¨vMwRb Ly‡j 150/ ivDÛ ¸wj 

w`‡q †`q| Avwg ejvq gwbi“¾vgvb I AvZvDi Bb AvDU †iwRóªv‡i mB 

K‡i hvq| Avwg `vwqZ¡ iZ _vKv Ae ’̄vq AvbygvwbK 9.30 Uvi w`‡K gy‡L 

i“gvj evav 20/25 Rb †jvK †KvqvU©vi MvW© n‡Z A ¿̄ wb‡q †`Šwo‡q 

g¨vMwR‡bi w`‡K Av‡m| G‡m Avgvi KvQ Pvex Pvq| Avwg wR‡Ám Kwi 

†Zvgiv Kviv? GK_v ï‡b  Zviv Avgv‡K MvjvMvwj K‡i I Avgv‡K jvw_ 

w`‡q †d‡j †`q| Avgvi ey‡K ivB‡dj †VKvq| ZLb Avwg ewj Pvex 
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wWGwW wmivR mv‡n‡ei Kv‡Q| ZLb Zviv g¨vMwR‡bi Kv‡Q dvivq 

Gjvg‡cv‡ói wfZi †_‡K kvej I (AcvV¨) G‡b g¨vMwR‡bi Zvjv †f‡½ 

¸wj wb‡q hvq| ZLb Avwg 2q MvW© KgvÛvi Avt gwZb‡K wWGwW wmivR 

mv‡ne‡K Lei w`‡Z ej‡Z wWGwW wmivR mv‡ne Lei ï‡b G‡m ¸wj wb‡Z 

evav w`‡j Zviv Zv‡K MvW© w`‡q gv_vq evwo gv‡i| H 20/25 Rb †jvK 

¸wj wb‡q `ievi n‡ji w`‡K P‡j hvq| Zvi Abygvb 20/25 wgwbU ci 

Abygvb 500/600 †jvK  mevi nv‡ZB A ¿̄| Avgvi g¨vMwR‡bi w`‡KAv‡m 

Ges mevB †mLvb †_‡K ¸wj †bq| Avwg ZLb AvnZ MvW© †m‡W c‡i 

wQjvg| wKQy ¶b ci AvwgI nvwej`vi gwZb MvW© i“‡g G‡m e‡m _vwK| 

25/2/09 Bs ZvwiL mvivivZ e‡j wQjvg| 26/2/09 Bs ZvwiL mKvj 

9.00/9.30 Uv ch©š— H MvW© i“‡gB wQjvg| Zvici  (‡ei n‡q) Avgvi 

bv‡g Bmy¨K…Z A ¿̄ wb‡q †ei n‡q †m‡j wM‡q bv¯—v ‡L‡q jvB‡b wM‡q (4 

Zjvq) mx‡U A ¿̄wU ivwL| †Mvmj K‡i ï‡q cwo| ỳcyi 1.00 Uvq gvB‡K 

†Nvlbv ï‡b †Kv‡Z wM‡q m¦ivóª gš¿xi Dcw ’̄wZ‡Z Avgvi bv‡g Bmy¨K…Z 

A ¿̄wU Rgv †`B| Zvici mÜ¨vq  gvMwi‡ei bvgvR c‡o †g‡m wM‡q Lvbv 

LvB| †Kvb †jvK Rb wQj bv| AvwgI ZLb wmwfj †cvlv‡K †`qvj 

UcwK‡q cvwj‡q hvB| miKvix †Nvlbv ï‡b 03/03/09 Bs ZvwiL 

wcjLvbvq †hvM`vb Kwi| GB Avgvi Revbew›`|” 
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The confessional statement of co-accused Imam Hossain 

(C.S. A. 488) runs as under- 

“B¢j Na 05/03/05 Cw a¡¢l−M ¢h¢XBl  ¢pf¡q£ (¢S¢X) f−c ®k¡Nc¡e 

L¢lz ®VÊ¢ew ®no L−l 24 hÉ¡V¡¢mu¡e ¢fmM¡e¡u ®k¡Nc¡e L¢lz Bj¡l 

®j¡h¡Cm ew- 01735878516z ¢fmM¡e¡u °p¢eL m¡C−el f’j am¡u 

b¡La¡jz plL¡l£ ¢XE¢V Ll¡l SeÉ Bj¡l e¡−j HL¢V Q¡Ce£Q l¡C−gm 

Cp¤É ¢Rm k¡l h¡V ew- 611z 

Na 24/02/09 Cw a¡¢lM j¡ee£u fÐd¡e j¿»£ ¢fmM¡e¡u B−pez B¢j œ²£s¡ 

®h¡XÑ L¡−Rl l¡Ù¹¡u fÐd¡ej¿»£l ¢el¡fš¡ ¢XE¢V L¢l ®hm¡ 13.00 O¢VL¡ 

fkÑ¿¹z ¢hL¡m ®csV¡ (Af¡WÉ) L¢lz 

¢h¢XBl Hl c¡h£ c¡Ju¡ ®kje nah¡N ®lne p¤¢hd¡, B¢jÑl p¡−b ®hae 

i¡a¡ pja¡ p£j¡¿¹i¡a¡ CaÉ¡¢c Af¡−lne X¡m i¡a CaÉ¡¢c ¢e−u ¢h¢XBl 

pcpÉ−cl j−dÉ  ®r¡i ¢Rmz  

Na 25/02/09 a¡¢lM pL¡m ®hm¡ ¢XE¢V Ll¡l SeÉ fÐÙ¹¤a q−u B¢j 24 

ew ®L¡−a k¡Cz ®L¡a ®b−L Bj¡l e¡−j Cp¤É Ll¡ l¡C−gm ¢e−u ¢hR¡e¡u 

pq 4ew ®N−V k¡Cz Bj¡l N¡XÑ Lj¡ä¡l ¢Rm e¡−uL ®j¡Ù¹g¡, mÉ¡¾j e¡−uL 

h¡cn¡z ¢pf¡q£ ¢Rm 06 Sez ¢pf¡q£ ¢qp¡−h B¢j Cj¡j ®q¡−pe, c¤m¡m, 

h¡h¤m ¢ju¡, Ba¡El, j¡qh¤h J Afl HLSe ¢Rmz a¡l e¡j j−e e¡Cz I 

¢ce pL¡m 7 V¡ ®b−L fl¢ce  pL¡m 07.00 V¡ fkÑ¿¹ ¢XE¢V ¢Rmz Bjl¡ 

¢àa£u (Af¡WÉ) ¢XE¢V pL¡m 9.00 ®b−L ®hm¡ 11.00 V¡ fkÑ¿¹ ¢Rmz 
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(Af¡WÉ) ¢Rm ¢pf¡q£ c¤m¡mz Bjl¡ c¤CS−e ¢XE¢V öl¦ L¢lz ¢XE¢V ®f−o 

h−„l j−dÉ ®L¡−a l¡C−g−ml SeÉ cn l¡Eä L−l ®j¡V 80 l¡Eä …¢m 

b¡−Lz h¡−„l Q¡¢h N¡XÑ Lj¡ä¡l Hl L¡R ®b−Lz Bj¡−cl ¢XE¢V Qm¡L¡m£e 

pL¡m Ae¤j¡e 09.30 O¢VL¡l pju 15/20 Se j¤Mh¡d¡ AÙ»d¡l£ ¢h¢XBl 

pcpÉ 4 ew ®N−V H−p H−m¡ f¡a¡¢l …¢m R¤s−a b¡−Lz B¢j J c¤m¡m 

c¤am¡ ®b−L e£−Q e¡−j J N¡XÑ l¦−j k¡Cz e£−Q N¡XÑ Lj¡ä¡l−L ®c¢M e¡Cz 

N¡XÑ Lj¡ä¡l …¢m i¢aÑ h¡„ pq Q−m k¡uz Bj¡−cl A−Ù» …¢m ¢Rm e¡z 

Bj¡−cl−L a¡l¡ N¡XÑ l¦−jl ¢ial AÙ»pq BVL L−l l¡−Mz ®hm¡ 11.00 

V¡ fkÑ¿¹ Bj¡−cl pLm−L p¡r£ BVL L−l l¡−Mz ¢LR¤re fl f¢l¢ÙÛ¢a 

n¡¿¹  q−m B¢j Bj¡l l¡C−gm ¢e−u m¡C−e Q−m k¡Cz ®pM¡−e AhÙÛ¡e L¢lz 

4ew ®N−V ¢XE¢V b¡L¡ AhÙÛ¡u Bj¡l (Af¡WÉ) ®Qø¡ L¢l e¡Cz N¡XÑ 

Lj¡ä¡l−L f¡C e¡Cz …¢m ¢Rm e¡z 25/02/09 a¡¢lM ¢ceNa l¡−a 08/09 

V¡l ¢c−L ®L¡−a AÙ» Sj¡ ¢cCz l¡a m¡C−e AhÙÛ¡e L¢lz 

25/02/09 a¡¢lM pLm (Af¡WÉ)z Na 28/02/09 a¡¢lM ¢fmM¡e¡u 

Bj¡l ®h¡e L¡Qf¤l ®b−L Bj¡l B−N lÉ¡h Bj¡−L d−lz HC Bj¡l 

Sh¡e¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.15 is the eye witness 

to the occurrence. He identified the accused-respondent with his 
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Battalion No. and saw him with arms and to make firing. He 

was thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. The solitary testimony of P.W.15 

thus can safely be relied on. From the confessional statement of 

the co-accused Imam Hossain (C.S. 488) it appears that the 

accused-respondent took away arms and ammunition and thus it 

find corroboration by P.W. 15. In view of section 30 of 

Evidence Act it bears evidentiary value. It is evident that he had 

his involvement to the occurrence in committing murder in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.15 alone is sufficient 

to prove the charges against the accused-respondent. He further 

submits that from the evidence on record it is evident that the 

accused–respondent was a member of unlawful assembly and 

that to attain the common object he took up arms by plundering 

kote and actively participated to the other rebellions to the 
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occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382109 of the Penal Code but the prosecution 

having failed to establish the charges against the accused-

respondent acquitted him thereby by the impugned judgment 

and order and no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 
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answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.15 

does not bear any substance against the accused-respondent. He 

refers the name merely as ‘Sepoy Ataur’ without his badge No. 

but the accused-respondent is Sepoy Md. Ataur Rahman. So his 

identification to the accused-respondent appears doubtful. His 

evidence being doubtful can’t be relied on. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The confession of the co-accused does 

not bear any evidentiary value since the confession of the co-

accused itself exculpatory in nature and it finds no 

corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 15 claims to see the accused-respondent with arms 

and to make firing but his identification of the accused-

respondent appears not proper. He simply referred as Sepoy 

Ataur without his badge No. but the accused-respondent is 

Sepoy Md. Ataur Rahman (69179). His above testimony 

appears not reliable and it finds no corroboration by any other 

witness. The confessional statements of co-accused also find no 

corroboration by any witness and it bears no evidentiary value. 

Apparently, no evidence appears against him to support the 

charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  



 

 

11310

C.S. Accused No.555 Pachok /3101 Md. Habibur 

Rahman.  

Trial court charged the accused-respondent under 

Sections 302/149/342/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of the accused-

respondent and 

P.W.1 Novojoty Khisha, informant, 

 P.W.153 Sepoy Asstt. Md. Asaduzzaman 

 P.W.257 Naik Sig. Md. Abdul Razzak 

 P.W.333 Mohammad Moazzem Hossain, Magistrate and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   
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P.W.153 Sepoy Assistant Md. Asaduzzaman deposed that 

on 25.02.2009 he was in Darber. The people in Darber all on a 

sudden stood up. At their push and counter push he came out 

from Darber and arrived at the office of signal sector. He heard 

therefrom through miking ‘®a¡l¡ AØH ®ez’. He himself was in the 

office. Coming out at the Veranda of the office, he came to see 

Habilder 29425 Anisuzzaman, Naik (46697) Wazedul with arms 

and to make firing and also saw the accused-respondent Cook 

3101 Habibur to cause damage to the vehicle. On the following 

day on 26.02.2009 at 3.30 P.M. he left Peelkhana.  

In cross-examination on behalf of the accused-respondent, 

he denied the suggestion that Cook Habibur Rahman is a witness 

No.997 in C.S. He reiterated that Habibur Rahman was accused 

in the case. His number was 3101. He denied the suggestion that 

the accused did not cause any damage to any vehicle. 

 P.W.257  Naik Sign. Md. Abdul Razzak deposed that on 

25.02.2009 he attainted office at 7.30 A.M. At about 10 A.M. 

he came to see BDR personnel to run. He asked Habilder 

Masum and Lance Naik Sirajul what happened. At 10.30 he 

came to see 3101 Pachok Habibur Rahman to get up on the 
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vehicle on TMO. 61576 Lance Naik Raj Kumar Pal to move 

with arms. He left Peelkhana behind the Sainik mess.  

 In cross-examination on behalf of the accused-

respondent, he stated that he can’t say whether the accused-

respondent is a witness in C.S. serial No.997. He denied the 

suggestion that the accused-respondent did not damage the 

vehicle and that since he did not agree to depose falsely he was 

implicated as an accused.  

 P.W.333 Mohammad Moazzem Hossain, Magistrate 

deposed that he recorded the confessional statement of the 

accused-respondent on 08.01.2009 in compliance with the 

Provisions under Section 164 of the Code of Criminal 

Procedure. He identified the confessional statement of the 

accused-respondent as exhibit 399 and his signature 399/1 

series.  

No cross-examination was made on behalf of the 

accused-respondent.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was cited as 
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witness in C.S. in serial No.997. Initially he was a seizure list 

witness. Subsequently having found his complicity to the 

occurrence he was implicated as an accused. P.W.153 did not 

refer his badge No. of the accused respondent. He told of 

damaging vehicle. He arrested the accused-respondent on 

05.08.2009. He made 164 statement. He denied the suggestion 

that he implicated the accused-respondent instead of real 

offender Habib. P.W.257 deposed before him on 12.04.2009. 

He deposed of damaging of vehicle by the accused-respondent. 

He denied the suggestion that he implicated the accused-

respondent falsely.  

The confession of the accused-respondent Pachok Md. 

Habibur Rahman (C.S.A.555), runs as under- 

“A¡¢j Na 14/01/06 p¡−m a¡¢lM ¢h¢X B−l ¢pf¡q£ ¢q−p−h i¢aÑ qCz 

haÑj¡−e A¡¢j ¢fmM¡e¡u ¢h¢XA¡l pcl cç−l 24 l¡C−gm hÉ¡V¡¢mu¡−e 

LjÑla A¡¢Rz Na 24/02/2009 a¡¢lM A¡¢j pL¡m 8 O¢VL¡ q−a 4 O¾V¡ 

fl fl 2 O¾V¡ L¢lu¡ ¢fmM¡e¡ k¡c¤O−l ¢XE¢V L¢lz Na 25/02/09 a¡¢lM 

¢XE¢V ®no L−l ¯p¢eL hÉ¡l¡−L A¡¢p Hhw hÉ¡l¡−Ll 4bÑ am¡u A¡j¡l 

¢p−V AhÙÛ¡e L¢lz pL¡m 6.00 O¢VL¡ q−a Nmg NË¡E−ä p¡wúª¢aL 

Ae¤ù¡−el N¡−el fÉ¡−äm p¡S¡−e¡l ¢XE¢V ¢Rmz ¢XE¢V Qm¡L¡m£e pju 
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pL¡m 9.30 ¢j¢e−Vl pju qW¡v clh¡l q−ml  ¢c−L …¢ml në öe−a 

f¡CzNmg NË¡E−äl ph¡C R¤−V¡R¤¢V L−l Q−m k¡uz aMe A¡¢jJ i−u 

®c±ys¡Cu¡ hÉ¡l¡−L Q−m k¡Cz ®pM¡−e ¢Nu¡ A¡¢j l¦−j AhÙÛ¡e L¢l Hhw aMe 

öe−a f¡C−k, °p¢eL hÉ¡l¡−L L¡E−L e¡ b¡L¡l SeÉ Hhw ph¡C−L hÉ¡l¡L 

®b−L −e−j AÙ» ®eu¡l SeÉ j¡C¢Lw q¢µRm z A¡¢j hÉ¡l¡L ®b−L ®hl qC 

e¡Cz A¡¢j i−u M¡−Vl e£−Q f¡¢m−u b¡¢Lz a¡lfl c¤f¤l 1.00V¡l pju 

2Se j¤−M¡n fs¡ AÙ»d¡l£ ¢h¢XA¡l pcpÉ hÉ¡l¡−L E¢Wu¡ A¡j¡−L f¡Cu¡ 

AÙ» ®eu¡l SeÉ h−m Hhw A¡¢j aMe ®L¡−a ¢Nu¡  ®L¡−al p¡j−e ®b−L 1¢V 

l¡C−gm ¢eu¡ m¡C−el ¢fR−e AhÙÛ¡e Ll−a b¡¢Lz  a¡lfl I¢ce påÉ¡l 

fl AÙ» ®L¡−a Sj¡ ¢c−u l¡a 7.30 O¢VL¡l pju hÉ¡l¡−L Q−m k¡Cz 

fl¢ce pL¡m ®hm¡ m¡C−el ¢fR−e ¢Nu¡ Ju¡¢Lw ®f¡o¡L M¤¢mu¡ ¢p¢im  

®f¡o¡L f¢s Hhw Ae¤j¡e 1.30 O¢VL¡l pju ®XCl£ g¡−jÑl f¡n ¢c−u 

Ju¡m Vf¢L−u ¢fmM¡e¡ q−a f¡¢m−u k¡Cz A¡¢j h¡s£−a AhÙÛ¡eL¡−m ¢V¢i 

¢eES J ¢h¢iæ fH-f¢œL¡u ®c¢M ®k ¢h¢XA¡l−cl ¢h−â¡−ql OVe¡u 

A¡j¡−cl ¢X¢S pÉ¡lpq A−eL A¡¢jÑ A¢gp¡l j¡l¡ ¢N−u−Rz ¢h¢XA¡l 

pcpÉ−cl A−eL c¡h£ c¡Ju¡ ¢Rmz Af¡−lne X¡m-i¡a LjÑp§Q£ ¢eu¡ 

¢h¢XA¡l−cl j−dÉ A−eL ®r¡i ¢Rmz AhnÉ A¡¢j Af¡−lne X¡m-i¡a 

LjÑp§Q£l Awn ¢q−p−h ¢ae hR−l ®j¡V 7,975/- V¡L¡ f¡Cu¡¢Rz  HC A¡j¡l 

Sh¡eh¾c£z” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

360 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.Ws.153 and 257 are the eye witnesses to the occurrence. 

They both identified the accused-respondent with his badge No. 

They were thoroughly cross-examined on behalf of the accused-

respondent but their evidence could not be assailed, tainted or 

embellished in any manner. Their evidence appears credible, 

reliable and trustworthy. From the confessional statement of the 

accused-respondent it appears that he took away arms by 

plundering kote and actively participated to the occurrence in 

committing murder of army officers in Peelkhana.  

The learned Deputy Attorney General also submits that 

the unimpeachable, untainted, unembellished evidence of 

P.Ws.153 and 257 is sufficient to prove the charges against the 

accused-respondent. He further submits that from the evidence 

on record it is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object he took up arms by plundering kote and actively 
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participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/149/342/34  

of the Penal Code but the prosecution having failed to establish 

the charges against the accused-respondent acquitted him 

thereby by the impugned judgment and order and no ground 

appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/342/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/149/342/34 of the Penal Code beyond the 
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knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.Ws. 

153 and 257 do not bear any substance against the accused-

respondent. P.W. 153 simply saw the accused-respondent to 

strike on the vehicle and P.W. 257 saw him to get on the 

vehicle of T.M.O. Their testimonies do not disclose any 

culpability of accused-respondent to any offence. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The confession of the accused-

respondent does not bear any evidentiary value since the 

confession of the accused-respondent itself is exculpatory in 

nature and it finds no corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent and of co-accused.  

Although both the P.Ws. 153 and 257 are eye witnesses 

to the occurrence but their testimonies do not disclose any 

culpability of the accused-respondent to the offence as he was 

charged for. P.W. 153 deposed- ‘f¡QL q¡¢hh¤l®L N¡s£−a BO¡a Ll−a 

®c¢Mz’ P.W. 257 similarly deposed- ‘p¡−s 10 V¡l pju ®cM−a f¡C 

3101 f¡QL q¡¢hh¤l T.M.O. p¡−q−hl N¡s£−a E¢W−a−Rz’ The confessional 

statement of the accused-respondent appears exculpatory and 

finds no corroboration by any witness and it bears no 

evidentiary value. Apparently, no evidence appears against him 

to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  
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C.S. Accused No.565 Sepoy/74237 Md. Mosaraf 

Hossain.  

Trial court charged the accused-respondent under 

Sections 302/201/149/382/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused – 

Sepoyh Atoar Rahman (C.S.A.67). 

P.W.1 Novojoty Khisha, informant, 

 P.W.46 Sepoy Chalok Md. Kamruzzaman and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 46 Sepoy Driver Md. Kamruzzaman deposed that 

on 25.02.2009 he was in the Darber. At about 9.25 A.M.  when 

violence was created in Darber he came out therefrom. He came 
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to see in front of the office of 44 Battalion Sepoy Hasan, Nayek 

Bellal, Sepoy Morshed, the accused-respondent Mosharaf, 

Mehidi Hasan (71807), Sepoy Ramen and some other BDR 

personnel to proceed towards Darber Hall by making fire. He 

went to his government residence and remained there with his 

family member on 26.02.2009 at about 3.00 P.M. he left 

Peelkhana with his family members and went to Gazipur.  

In cross-examination on behalf of the accused-

respondent, he stated that Barak was 3/4 hundred yard away 

from Darber Hall. He came out from Darber Hall being afraid. 

He denied the suggestion that he did not see anything at the 

time of occurrence. 

P.W.654 is the investigation officer, a formal witness. 

No cross-examination was made on behalf of the 

accused-respondent.  

The confessional statement of co-accused Sepoy Atoar 

Rahman (C.S. A.67) runs as under- 

“B¢j 2004 p¡ml c¡¢Mm f¡n Ll 2007 p¡m BDR- H ¢pf¡q£ fc 
®k¡Nc¡e L¢lz ®VÊ¢ew ®no 2007 p¡m 44 l¡Cgm hÉ¡V¢mue, ¢fmM¡e¡u 
®k¡Nc¡e L¢lz ®pM¡e LjÑla ®bL 25/2/09 a¡¢lM e¡j¡k fs e¡Ù¹¡ M¡Cz 
9.15 V¡ fkÑ¿¹ ®g¢VN L¢lz q¡¢hmc¡l L¡nj Bj¡L J Jh¡uc¤mL e¡Ù¹¡l 
SeÉ ®jp f¡W¡uz e¡Ù¹¡ °al£ e¡ qJu¡u Bj¡l ®jp Afr Lla b¡¢Lz ®hm¡ 
9.45 V¡l ¢cL clh¡l qml ¢cL …¢m në f¡Cz X¡C¢ew ®V¢hml e£Q 
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f¡m¡Cz ®jp Lj¡ä¡l j¡Cu¤h ®jpl clS¡ h¾c Llz I pju ¢pf¡q£ j¢el 
(44 l¡Cgm hÉ¡V¡x ¢p¢p LÓ¡LÑ) ¢fRel clS¡ ¢cu ®jp Y¤Lz  44 hÉ¡V¢mu-
el SJu¡el¡ ®jpl clS¡u m¡¢n j¡la b¡Lz clS¡ M¤m ®hl qu Hp ®c¢M 
¢pf¡q£ j¢ae (l¡Cgml hÉ¡V¡x) H ®L¡Çf¡e£l q¡¢hmc¡l j¤š²¡l  BlJ  L-
uLSel p¡b AÙ» q¡a BRz ®L±nm B¢j °p¢eL m¡Ce k¡Cz AÙ» e¡ ¢em 
®jl ®gm¡ qh jjÑ ýj¢L öe e£Q ®ej ®L¡a k¡Cz ®L¡a AÙ» e¡ ®fu ®ka 
®c¢M 24 l¡Cgm hÉ¡V¡¢muel °p¢eLcl AÙ» pqz pcl ®L¡a ®bL l¡Cgm 
®eC Hhw m¡Cel ¢cL ®ka b¡¢Lz ¢fRe ¢pf¡q£ Hln¡c, ¢pf¡q£ ®p¡qm, 
¢pf¡q£ ®j¡n¡lg, ¢pf¡q£ q¡¢jc¤m ®cl l¡Cgm pq ¯p¢eL ®L¡u¡VÑ¡l j¡a¡ 
j¤ýl£l p¡je ®cMa f¡Cz Jcl p¡b p¡l¡¢ce 25/2/09 a¡¢lM på¡ fkÑ¿¹ 
KM¡e ¢Rm¡jz på¡l ¢cL q¡¢hmc¡l Cjc¡c ( B Copany) Bj¡cl ®XL 
hm 4/5 ew ®NVl c¡¢uaÅ J 44 l¡Cgm hÉ¡V¡¢mue b¡Lhz q¡¢hmc¡l 
Cjc¡c j¡a¡j¤ýl£l f¡nl ¢h¢ôw Hl ¢eLV l¡Ù¹¡u ¢XE¢V ®cu på¡l fl z 
l¡a 9 V¡l fl ®XCl£ g¡jÑl L¡Q 16 am¡ ¢h¢ôw Hl ¢eLV k¡C ¢pf¡q£ 
Jh¡uc¤ll ®M¡Sz e¡uL e¤l¦ ¢pf¡q£ ¢Nu¡p, ¢pf¡q£ S¡gl, ¢pf¡q£ l¢nc, 
pnÙ» AhÙÛ¡u ¢Rmz Jcl p¡b pL¡m fkÑ¿¹ ¢Rmez 26/2/09 a¡¢lM pL¡m 
hÉ¡l¡L Qm B¢pz e¡Ù¹¡ M¡Cz q¡¢hmcl ®jSl L¡j¡m 12 V¡l ¢cL ¢ecÑn 
®cu AÙ» Sj¡ ®ch¡lz 12 V¡l pju pcl ®L¡a AÙ» Sj¡ ®cCz ¢hL¡m 4.30 
V¡l ¢cL f¡¢mu k¡Cz ®XCl£ g¡jÑl ¢cLl fÐ¡Q£l Vf¢Lu ¢p¢im ®f¡n¡L 26 
J 27 a¡¢lM B¢je h¡S¡ll BaÈ£ul h¡p¡u b¡¢Lz 28/2/09 H jq¡M¡m£ 
j¡â¡p¡u Q¡Q¡a¡ i¡Cul ¢eLV b¡¢Lz 2/3/09 a¡¢lL ®k¡Nc¡e L¢l Hhw 
3/3/09 a¢lM ¢ial k¡Cz Aaxfl f¤¢mn Bj¡L ®NËga¡l Llz” 
 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.46 is the eye witness 

to the occurrence. He identified the accused-respondent with his 

battalion No. and saw him to move towards Darbar on firing 

with other rebellions. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 
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assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.46 thus appears worthy of credit. From 

confessional statement of co-accused Sepoy/75628 Atoar it 

appears that the accused-respondent took up arms from Kote 

along with other rebellions. His confessional statement finds 

corroboration by the testimony of P.W. 46 and bears 

evidentiary value in view of Section 30 of Evidence Act.  

The learned Deputy Attorney General also submits that 

in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.46 alone is sufficient 

to prove the charges against the accused-respondent. He further 

submits that from the evidence on record it is evident that the 

accused–respondent was a member of unlawful assembly and 

that to attain the common object he took up arms by plundering 

kote and actively participated with other rebellions to the 

occurrence in committing murder of army officers in Peelkhana 

on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 
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appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code but the 

prosecution having failed to establish the charges against the 

accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Rahman further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   
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 Mr. Islam further submits that the testimony of P.W.46 

does not bear any substance against the accused-respondent. He 

refers the name merely as ‘Mosaraf’ without his and badge No. 

but the accused-respondent is Sepoy Md. Mosaraf Hossain. 

There were number BDR personnel in 44 Battalion named 

Mosharaf as not sent up in SL. No. 890 and 1046. So his 

identification to the accused-respondent appears doubtful. His 

evidence being doubtful can’t be relied on. He did not disclose 

any culpability of the accused-respondent to any offence. No 

other corroborative evidence appears to support the charges 

against the accused-respondent. The confession of the co-

accused does not bear any evidentiary value since the 

confession of the co-accused itself is exculpatory in nature and 

it finds no corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 46 claims to identify the accused-respondent with 

his Battalion No. and saw him with arms but fact remains that 

in 44 Battalion there were several persons named Mosharaf 

Hossain and I.O. not sent up other persons namely Mosharaf 

Hossain under SL. No. 890 and 1046. So his identification to 

the accused-respondent appears not proper. The confession of 

the co-accused also appears doubtful relating to the accused-

respondent on the same ground. No badge No. of the accused-

respondent has been referred in confessional statement of the 

co-accused.    

 In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  
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C.S. Accused No.569 Sepoy/67909 Md. Khalilur 

Rahman. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of accused-

respondent. 

P.W.1 Novojoty Khisha, informant, 

 P.W.482 Habilder Md. Habibur Rahman 

 P.W.486 Sepoy Md. Rafiqul Islam 

 P.W.369 Marium Mun Manjuri, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  
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P.W. 482 Habilder Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26 

Feb, 2009 he could identified  Sepoy 66811 Shamim, Sepoy 

78698 Abdullah Al Mamun, Sepoy 77667 Ferdous, RDA 153 

DAD Habibur Rahman, Habilder 27989 A. Rahman, Sepoy 

76539 Rasel, Sepoy 67131 Almas, Sepoy 67191 Jalil, Sepoy 

65330 Rashid, 59453 Badal, the accused-respondent 67909 

Khalilur, 53027 Harun or Rashid. They all including Sepoy 

65140 Moyeen are of 13 Battalion. He identified the picture 

exhibit CXLIII. 

No cross-examination was made on behalf of the accused 

–respondent.  

P.W. 486 Sepoy Md. Rafiqul Islam  deposed that on 

25.02.2009 he had his posting in 13 Battalion. From video 

footage he identified 68362 Zakir, the accused-respondent 

67909 Khalil, 66336 Alam Hossain 56861 Alauddin. He 

identified the picture of Zakir and Alauddin, exhibit CXLVI 

series.  

No cross-examination was made on behalf of the accused 

–respondent. 
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P.W.369 Marium Mun Manjuri, Magistrate deposed that 

she recorded the confessional statement of the accused-

respondent on 01.09.2009 in compliance with the Provisions 

under Section 164 of the Code of Criminal Procedure. She 

identified the confessional statement of the accused-respondent 

as exhibit 736 and her signature 736/1 series.  

In cross-examination on behalf of the accused-

respondent, she denied the suggestion that she did not appraise 

column 5 to the accused-respondent and that she did not 

provide sufficient time of reflection and that she did not follow 

the provisions of 164/364 in recording the statement.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he denied the suggestion that the persons who have 

been shown by exhibit CXLIII are not accused. He recorded the 

statement of P.Ws.486 and 482 on 14.09.2009. There is no 

reference when exhibit CXLIII was shown.  He denied the 

suggestion that he implicated the accused-respondent falsely.  

The confessional statement of the accused-respondent 

Sepoy Md. Khalilur Rahman (C.S. A. 569) runs as under- 
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“B¢j HLSe ¢pf¡q£z Na 25/02/09 Cw a¡¢l−M pL¡m 6.30 V¡ q−a 

c¤f¤l 12.00 V¡ fkÑ¿¹ B¢j 03 ew ®N−V ¢XE¢V−a b¡¢Lz AAG j−q¡cu 

®mx L−x Hm¡q£ j”¤−ll ¢e−cÑ−n call sign 13 H E¢e h−me flha£Ñ 

¢e−cÑn e¡ ®cJu¡ fkÑ¿¹ pLm ®NV hå b¡L−h a¡yl ¢e−cÑn f¡Ju¡ j¡œ Bjl¡ 

®NV hå L−l ®cCz pju Ae¤j¡e 9.30 V¡l ¢c−L 15/20 Se j¤−M¡nd¡l£ 

°p¢eL g¡u¡l Ll−a Ll−a ®N−V B−p Hhw ®NV cMm L−l ®euz ®S¡l 

L−l Bj¡−L AÙ» q¡−ad¢l−u ®cuz Bj¡l JÙ¹¡c e¡−uL n¢lg¥m Cpm¡j−L 

AÙ» ®eu¡l SeÉ ®S¡l L−lz JÙ¹¡c AÙ» ®eu¢ez aMe JÙ¹¡c−L j¤−M¡n f¢s−u 

®cuz B¢j AÙ» ¢e−u h„ Hl Efl ®l−M ®cCz Bj¡l JÙ¹¡c−L ¢j¢Xu¡l 

p¡j−e Lb¡ hm−a h−mz Ae¤j¡e pju pL¡m 10.00/10.15 V¡l ¢c−L 03 

Se jÉ¡X¡j−L ¢fL-B−f L−l ¢e−u B−p a¡−cl N¡s£ ®b−L e¡¢j−u hÉ¡N 

J ®j¡h¡Cm ¢R¢e−u ®eu¡l ®Qø¡ L−lz B¢j ¢S‘¡p¡ Ll−m h−m a¡−cl ®j−l 

®gm¡ q−hz aMe B¢j AÙ» q¡−a ¢e−u h¡yd¡ ®cCz Bj¡l JÙ¹¡c J h¡yd¡ ®cuz 

jÉ¡X¡jl¡ q−me ®mx Lx Cu¡p¢j£e, ®jSl g¡lS¡q¡e Bl AflSe−L ¢Q¢e 

e¡z j¤−M¡n d¡l£l¡ jÉ¡X¡j 03 Se−L ®pM¡e ®b−L N¡s£−a L−l ¢e−u k¡u 

04 ew ®N−Vl ¢c−Lz pju Ae¤j¡e 11.00/11.15 V¡l ¢c−L B¢j ®NV aÉ¡N 

L−l hÉ¡l¡−Ll ¢c−L k¡Cz ®pM¡−e L¡E−L ®cM−a e¡ ®f−u ¢pf¡q£ Ju¡c¤c 

(13 hÉ¡−V¢mu¡e Hl h¡p¡u BnÐu ®eCz l¡a 2.00/2.30 V¡l ¢c−L ül¡øÌ 

j¿»£l ¢e−cÑ−n j¡C¢Lw L−l AÙ» Sj¡ ¢c−a hm−m B¢j ®k−u AÙ» Sj¡ ®cCz 
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26/02/09 Cw a¡¢lM pL¡m 7.00/8.00 V¡l ¢c−L B¢j ¢fmM¡e¡ aÉ¡N 

L¢lz HC Bj¡l Sh¡eh¾c£z” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

369 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.Ws. 482 and 486 are eye witnesses to the occurrence. 

They both identified the accused-respondent with his badge No. 

They identified him in footage, exhibits- CXLIII and CXLVI. 

The evidence of P.Ws. 482 and 486 is corroborative and finds 

substance. His confession appears inculpatory. The evidence 

adduced by prosecution witnesses together with his inculpatory 

confession appears convincing, trustworthy and worthy of 

credit. The confessional statement of the accused-respondent 

support the footage exhibit- CXLIII. Although he was taken on 

remand but no evidence appears that his confession was 

obtained under coercion. P.W. 369, the confession recording 

Magistrate also certified his confession as voluntary. From the 

confessional statement of the accused-respondent it appears that 

he took up arms by plundering kote and he had his active 
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participation to the occurrence in killing army officers in 

Peelkhana.  

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. 482 and 486 are sufficient to prove the charges against 

the accused-respondent. He further submits that from the 

evidence on record it is evident that the accused–respondent 

was a member of unlawful assembly and that to attain the 

common object he took up arms by plundering kote and 

actively participated to the other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 
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submits that trial court charged the accused-respondent under 

Sections 302/ 201/149/34/382 of the Penal Code but the 

prosecution having failed to establish the charges against the 

accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

 Mr. Islam further submits that all the P.Ws. are formal 

witnesses. P.Ws. 1, 369 and 654 are the informant, confession 

recording Magistrate and the investigation officer. P.Ws. 482 

and 486 are also formal witnesses. They simply identified the 

accused-respondent from video footage showed them at the 

time of investigation the exhibits- CXLIII and CXLVI. Their 
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evidence in fact, does not bear any substance and thus no cross 

examination was made to them on behalf of the accused-

respondent. Their identification to the accused-respondent 

having done beyond judicial process in contravention to the 

provision of section 353 of the Code of Criminal Procedure is 

inadmissible in law. No admission that footage resembles the 

accused-respondent. None of them identified the accused-

respondent in dock. The confession of the accused-respondent 

does not bear any evidentiary value since the confession of the 

accused-respondent itself is exculpatory in nature and it finds 

no corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 
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circumstances of the case together with confessional statement 

of the accused-respondent. 

In fact, all the P.Ws. are formal witnesses. P.Ws. 482 and 

486 merely identified the accused-respondent from video 

footage the exhibits- CXLIII and CXLIV which does not 

display any culpability of the accused-respondent to any 

offence. He was shown merely standing aside at the time of 

surrendering arms. His confession also does not disclose his 

culpability to any offence as charged for.    

 In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.655 Subader/4974 Md. Isahaq. 

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.17 Habilder Md. Mataleb Meah and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W. 17 Md. Motaleb Miah deposed that on 25.02.2009 

he attended Darber with other BDR personnel. Darber started at 

9.00 A.M. At about 9.30 Sepoy Moyeen entered into Darber 

and pointed arms on D.G. and behind him Kajal of 44 battalion 

also entered into Darber with arms. All the BDR personnel 

stood up saying- ‘Rv‡Mv’ ................................ He left Darber and 

moved towards 24 Rifle Battalion and afterwards came on 5th 

floor on his own unit. At about 10.30 A.M he came to hear 

miking for taking arms and to join in the rebellion and in 
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default threatened to life. He came down at ground floor where 

he saw Kaching Marma, Sepoy Safiqul, Habilder Badsha, 

Sepoy Minhaj and the accused-respondent Subeder Ishak 

with arms. He hid himself in bathroom. 

In cross-examination on behalf of the accused-

respondent, he stated that presently he has been working in the 

post of Habilder and at the time of occurrence he was Naik. He 

denied the suggestion that he was promoted for giving false 

evidence and that he also participated in committing murder. He 

reiterated that he has deposed from his own conscience. His 

unit was 5/6 hundred yards away from Darber. He reached at 

building No. 1 of the barrack at 10. A.M. and remained there 

till 10.30 A.M. He hailed from 24 Battalion. In the corridor 

there were 16 bathrooms and toilet. By bathroom he meant all.  

He denied the suggestion that he deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he arrested the accused-respondent on 

22.04.2010 and took him remand for 8 days. He also took him 

on remand 2nd time for 4 days and 3rd time for 2 days on 
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06.05.2010. He denied the suggestion that he did not apply for 

his 164 statement during this time since he was ill for the cause 

of torture and that the accused-respondent was admitted for the 

above reason. The accused-respondent had his posting in 

administrative section of central store. Maj. Jahid was director 

of it. Maj. Jahid deposed in 161 statement on 25.02.2009 at 

8.30 A.M. he went to office and found there the accused 

respondent and Habilder Khaleque. He further deposed that at 

9.30 A.M. accused-respondent and his runner Sepoy Rezaul in 

front him of some BDR personnel with arms to run towards 

south from north and he asked the accused-respondent to lock 

the main gate. The accused-respondent further informed him of 

taking away ammunition by some rebellions from sector 

magazine and thereafter he took shelter in adjacent classroom 

and remained there they day and night on 25.02.2009 and on 

26.02.2009 the accused respondent unlocked his room and 

asked him to run away. In C.S. there is a reference of keeping 

articles in serial No.5590-5697, 4974, 5847 in the custody of 

accused-respondent. He recorded the statement of P.W.17 on 

04.05.2009. He deposed that he was aware of grievance of BDR 
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personnel from earlier. He did not depose before him whether 

he informed that matter to the authority. P.W.17 attended 

Darbar. He did not specify when he reached to his Unit. He 

deposed that on 26.02.2009 he crossed over the wall and ran 

away in civil dress.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.17 is the eye witness 

to the occurrence. He identified the accused-respondent and 

saw him with arms. He was thoroughly cross-examined on 

behalf of the accused-respondent but his evidence could not be 

assailed, tainted or embellished in any manner. The solitary 

testimony of P.W.17 thus can safely be relied on. 

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.17 alone is sufficient 

to prove the charges against the accused-respondent. He further 

submits that from the evidence on record it is evident that the 

accused–respondent was a member of unlawful assembly and 
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that to attain the common object he took up arms by plundering 

kote and had his implication to the occurrence in committing 

murder to the army officers specially Maj. Mamun.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. A.M. Azizul Haque, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/109 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Haque further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond the 
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knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

 Mr. Haque further submits that the testimony of P.W.17 

does not bear any relevancy against the accused-respondent. He 

refers the name as ‘Subader Isahaq’ without badge and battalion 

No. So his identification to the accused-respondent is not 

proper and appears doubtful. Such evidence dubious in nature 

can’t be relied on. He did not disclose any culpability of the 

accused-respondent to any offence. No other corroborative 

evidence appears to support the charges against the accused-

respondent.  

Mr. Haque, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  
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We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

Although, P.W. 17 claims to identify the accused-

respondent with arms but his identification appears doubtful. 

He did not refer neither the Battalion or the badge No. of the 

accused-respondent. He could not say whether the accused-

respondent hailed from 24 Battalion. No other corroborative 

evidence appears to support his testimony. His above solitary 

testimony dubious in nature can’t be based on.    

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.709 Sepoy /80504 Md. Solaiman.  

Trial court charged the accused-respondent under 

Sections 302/382/201/149/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 
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circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused –

Sepoy Imran Chowdhury (C.S.A.34). 

P.W.1 Novojoty Khisha, informant, 

 P.W.14 Naik Md. Enamul Haque and 

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.14 Lance Naik Md. Enamul Haque deposed that on 

the date of occurrence at about 6.15 he came on duty at Signal 

workshop of 24 Rifle Battalion. At 9.30 A.M. he hearD firing 

sound. Afterwards he came to Signal sector and there he saw 

Deputy Commander Maj. Shah Alam who asked him to connect 

commanding officer with mobile. Signalman Uzzal informed 

that the mobile of commandant is found switch off. Then 

operator talked with Maj. Maksumul Hakim on mobile. Maj. 
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Shah Alam sought help from them having afraid of his life. 

Thereafter, they hid him in the store room. Afterwards he came 

out on varanda. Therefrom he came to see Commandant Lutfor 

Rahman to come up in his office on 2nd floor. At that time he 

came to see accused-respondent Sepoy Emran, along with- 

Habilder Taher, Lance Naik Karim, Sepoy Azim Patowary 

Sepoy Arafat Hossain, Sepoy Mijanar and others to come to the 

office of 24 Battalion with arms and they took down 

Commandant Lutfor Rahman forcibly and took him away 

towards D.G. Office in insulting manner. Prior to that 

Signalman Uzzal pushed Shah Alom in Signal room and closed 

the door. After that 15/10 BDR personnel with arms wearing 

‘CAMO †MÄx’ attacked signal sector and entered into it on 

breaking down the door. Later on, they left the signal sector 

office. Among the BDR personnel who entered into the office 

he identified Signalman Shamim, Sepoy Lutfor Rahman, Sepoy 

Ziaur Rahman, the accused-respondent Sepoy Solaiman, Sepoy 

Monjur Elahi, Sepoy Golam Mostafa, Lance Naik Kamrul and 

Sepoy Emdad. They asked the insiders through mike to come 

out, otherwise they would be shot........................................ 
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No cross-examination was made on behalf of the 

accused-respondent.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W.14 

after 66 days of the occurrence. There is no reference in his 161 

statement that the accused-respondent had talk with Maj. Shah 

Alom. There is also no reference that 10/15 BDR personnel 

attack signal sector. Signal office and workshop were at 

separate establishment. P.W.14 did not depose that his 

residence at Monashor Road. He did not seize the duty roster. 

He denied the suggestion that P.W.14 remained the day and 

night on 25.02.2009 in the residence of Uzzal. Uzzal has not 

been cited as witness. Naik Kamal Pasha has also not been cited 

as witness. P.W.14 remained in workshop till 1.00 P.M. He 

denied the suggestion that P.W.14 is a tutor witness. He denied 

the suggestion that Maj. Shah Alom did not depose the name of 

the accused-respondent. He denied the suggestion that he did 

not investigate the case properly and implicated the accused-

respondent falsely.  
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The confessional statement of co-accused Sepoy Emran 

Chowdhury (C.S. A. 34) runs as under- 

“Avwg MZ 24/3/2000 Bs ZvwiL wewWAv‡i †hvM`vb Kwi| Avwg 2003 

mv‡ji GwcÖj gv‡m 24 ivB‡dj e¨v‡Uwjqv‡b †hvM`vb K‡i A`¨vewa 

†mLv‡b Kg©iZ AvwQ| 24 ivB‡dj e¨v‡Uwjqvb we.wW. Avi m`i `ßi, 

wcjLvbv, XvKvq Aew ’̄Z| 24 ivB‡dj e¨vUvwjqv‡b Avwg wmcvnx wn‡m‡e 

Kg©iZ AvwQ| NUbvi c~e© †_‡K kZfvM †ikb, UvBg †¯‹j, 2 gvm QzwU, 

wbR¯̂ K¨vWvi Awdmvi, mxgvšÍ fvZv e„w×, we‡`kx wgk‡bi my‡hvM, †mbv 

m`m¨‡`i mgvb †eZb I Acv‡ikb Wvj fvZ Kg©m~Pxi jf¨vsk BZ¨vw` 

wb‡q we.wW.Avi Gi g‡a¨ GKUv Puvcv †¶vf I Am‡šÍvl weivRgvb wQj 

e‡j Avwg RvbZvg| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi wm I †j: K‡b©j 

jyrdi ingv‡bi ewW MvW© wQjvg| 24 ivB‡dj e¨v‡Uwjqv‡bi ˆmwbK 

jvB‡b _vKZvg| 24/2/09 Bs ZvwiL mKvj 6 Uvi w`‡K Nyg †_‡K D‡V 

bv Í̄v K‡i †cvkvK c‡o Avwg 24 ivB‡d‡ji Awd‡m hvB| †mLv‡b mKvj 

8.00 Uvi w`‡K wmI m¨v‡ii Mvwo _v‡K| H Mvwo‡Z mKvj 8.30 Uvi 

w`‡K m¨vi‡K Avbvi Rb¨ 10 bs †KvqvU©v‡i Aew ’̄Z m¨v‡ii evmvq hvB| 

m¨vi‡K wb‡q Mvwo‡hv‡M c¨v‡iW MÖvD‡Û hvB| c¨v‡iW †k‡l m¨vi‡K wb‡q 

we.wW.Avi m`i `ß‡i hvB| m¨vi †mLv‡b Ab¨vb¨ Awdmvi‡`i mv‡_ 

wKQz¶b wgwUs K‡ib| m¨v‡ii ivbvi wmcvnx AvivdvZ m¨vi‡K wb‡q `ievi 

n‡j eo Lvbv LvIqvi Rb¨ hvq| Avwg 24 ivB‡dj e¨v‡Uwjqv‡bi †M‡U 

wM‡q eo Lvbv LvB| LvIqv †k‡l Avwg jvB‡b wM‡q wekÖvg Kwi| H w`b 

mÜ¨v 7.30 Uvi w`‡K Mvwo wb‡q m¨v‡ii evmvq hvB| m¨vi ¯̂cwiev‡i 

c¨v‡iW MÖvD‡Û wM‡q UvÆz †kv †`‡L| ivZ 8.00 Uvi w`‡K m¨v‡ii k¦vïix‡K 

wb‡q kvnRvnvbcy‡i hvB| †mLvb †_‡K †divi ci ivZ Abygvb 10.00 Uvi 

w`‡K Avwm| 24 ivB‡dj e¨vUvwjqv‡bi my‡e`vi †gRi Gm,Gg †Mvdivb 
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gwjø‡Ki Awd‡m wgwUs G nvwRi nB| wgwUs I Avwg, my‡e`vi †gRi 

†Mvdivb gwjøK wm I †j: K‡Y©j jyrdi ingvb m¨v‡ii WªvBfvi AvwRg 

cv‡Uvqvix, nvwej`vi Zv‡ni (24 ivB‡dj e¨v‡Uwjqvb), I j¨vÝ bv‡qK 

Kwig (24 ivB‡dj e¨v‡Uwjqvb) nvwRi wQjvg| wgwUs G wm×všÍ nq †h, 

ciw`b 25/2/09 Bs ZvwiL `ievi n‡j Awdmvi‡`i wRw¤§ Kiv n‡e Ges 

cÖ‡qvR‡b nZ¨v Kiv n‡e| †Mvdivb Avgv‡K e‡j †h, `ievi n‡j MÛ‡Mvj 

n‡j †Zvgvi wmI mv‡ne Awd‡m P‡j Avm‡Z cv‡i| Avm‡j Avgv‡K †m‡U 

Zv Rvbv‡ev| ZLb Avwg Awd‡m hve| BwZc~‡e© NUbvi GK/‡`o gvm Av‡M 

†_‡K †Mvdivb gwjøK gv‡S gv‡S Awd‡m ej‡Zv †h mgq _vK‡j `vex 

`vIqv Av`v‡qi Rb¨ Awdmvi‡`i wRw¤§ Kiv n‡e| wgwUs †k‡l Avwg jvB‡b 

wM‡q NygvB| Gici 25/2/09 Bs ZvwiL mKvj 7.00 Uvi mgq Awd‡m 

hvB| Awd‡m m¨v‡ii †Uwej cwi¯‹vi K‡i 7.30 Uvi w`‡K Mvwo wb‡q 

m¨v‡ii evmvq hvB| m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix Mvwo WªvBf 

K‡i| m¨vi‡K wb‡q mKvj 8.00 Uvi w`‡K Awd‡m Avwm| m¨vi Awd‡m 

wKQz¶b KvR K‡ib| †cŠ‡b 9.00 Uvi mgq m¨vi‡K wb‡q `ievi n‡ji 

w`‡K iIbv nB| 9 Uv evRvi 5 wgwbU Av‡M `ievi n‡j †cŠQvB| m¨vi‡K 

bvwg‡q w`‡q Mvwo wb‡q c¨v‡iW MÖvD‡Û wM‡q †mLv‡b Mvwo cvK© Kwi I 

†mLv‡b _vwK| Avgvi nv‡Z IqvwKUvwK wQj| mKvj mv‡o bqUvi w`‡K 

`ievi n‡ji w`K †_‡K ¸wji kã cvB| wKQz¶b ci †`wL `ievi n‡ji 

w`K †_‡K †jvKRb †`Šov‡`Šwo K‡i Avm‡Q Ges ej‡Q †h `ievi n‡j 

dvqvi n‡q‡Q| Avwg Avgvi †gvevBj †dvb, hvi b¤̂i 01724-975084, 

†_‡K m¨vi‡K †dvb K‡i †hvMv‡hvM Kivi †Póv Kwi wKš‘ ZLb †hvMv‡hvM 

Ki‡Z cvwi bvB| WªvBfvi AvwRg cv‡Uvqvix m¨v‡ii Mvwo wb‡q Avgv‡K 

wKQz bv e‡j P‡j hvq| ZLb `ievi n‡j cÖPÛ †Mvjv ¸wji kã kywb| Avwg 

†`Š‡o †K› ª̀xq gmwR‡`i MvW© iæ‡g hvB| †mLv‡b my‡e`vi kvnv`vZ (24 

ivB‡dj e¨v‡Uwjqvb, B †Kv¤úvbx), my‡e`vi mvËvi (24 ivB‡dj 
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e¨v‡Uwjqvb, m`i †Kv¤úvbx), nvwej`vi gvRvnvi (24 ivB‡dj 

e¨v‡Uwjqvb, we †Kv¤úvbx), nvwej`vi eªR †Mvcvj (24 ivB‡dj 

e¨v‡Uwjqvb), wmcvnx dinv` gyKzj (24 ivB‡dj e¨v‡Uwjqvb), wmcvnx 

wiqvR nvwee (24 ivB‡dj e¨v‡Uwjqvb), wWGwW nvwee (13 ivB‡dj 

e¨v‡Uwjqvb), nvwej`vi †mvnive (24 ivB‡dj e¨v‡Uwjqvb), j¨v: bv‡qK 

ev`kv AvjgMxi (24 ivB‡dj e¨v‡Uwjqvb), Kv‡c©›Uvi †gv Í̄dv (24 

ivB‡dj e¨v‡Uwjqvb) mn e‡m _vwK| gmwR‡`i MvW© l¦−g Ae ’̄vb Kv‡j wm 

I m¨vi‡K †dvb Ki‡j m¨vi †dvb wiwmf K‡i| Avwg m¨v‡ii Kv‡Q Ae ’̄v 

Rvb‡Z PvB Ges m¨vi‡K `ievi nj †_‡K †ewi‡q Avm‡Z ewj| m¨vi 

e‡jb †h, wZwb `ievi nj †_‡K  ®hl¦−a cvi‡Qb bv| wKQz ¶b ci 

m¨vi‡K †dvb Ki‡j m¨v‡ii †dvb eÜ cvB| Gi wKQz¶b ci gy‡L jvj 

Kvco evav K‡qKRb A ¿̄avix ˆmwbK (Zv‡`i g‡a¨ †m›Uªvj Aviwci 

GKRb‡K wPb‡Z cvwi, wKš‘ Zvi  bvg Rvwb bv) gmwR‡`i MvW©iæ‡g G‡m 

Avgv‡`i wRÁvmv K‡i| †Zvgiv GLv‡b †Kb? Zviv Avgv‡`i mevB‡K 

‡mLvb †_‡K †ei K‡i †`q Ges ‡Kv‡Z wM‡q A ¿̄ wb‡Z e‡j| gmwR‡`i 

MvW©iæg †_‡K †ei n‡q Avwg ‡`Š‡o K¨vw›U‡b hvB| wW G wW nvwee Zvi 13 

ivB‡dj e¨v‡Uwjqv‡bi w`‡K P‡j hvq| K¨vw›U‡b 24 ivB‡dj 

e¨v‡Uwjqv‡bi nvwej`vi wmivR K¨vw›Ub g¨v‡bRvi‡K ejwQj †h, †m `ievi 

n‡ji wfZ‡i A‡bK Awdmv‡ii jvk c‡o _vK‡Z †`‡L‡Q| Gici Avwg 

24 ivB‡d‡j e¨v‡Uwjqv‡bi †KvZ G wM‡q A ¿̄ †bB| Avwg GKUv ivB‡dj 

†bB hvi b¤̂i 441 Ges †m m‡½ 20 ivDÛ¸wj †bB| BwZg‡a¨ my‡e`vi 

‡gRi †Mvdivb gwjøK IqvwKUwK‡Z Avgv‡K Awd‡m †h‡Z e‡j| Avwg 

Awd‡m hvB Ges †mLv‡b 24 ivB‡dj e¨v‡Uwjqv‡bi nvwej`vi Zv‡ni, 

j¨vÝ bv‡qK Kwig, wm I m¨v‡ii WªvBfvi AvwRg cv‡Uvqvix, wmcvnx 

AvivdvZ‡K Dcw ’̄Z †`wL| Zv‡`i mevi nv‡Z A ¿̄ wQj| Gi wKQz¶b ci 

BDwbdg© cwiwnZ Ae ’̄vq wm I †j: K‡b©j jyrdi ingvb m¨vi †`Š‡o 
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Awd‡m Av‡m Ges Zvi Awdm K‡¶ e‡m| my‡e`vi †gRi †Mvdivb gwjøK 

wmI m¨vi‡K e‡j †h, Avcbv‡K 13 ivB‡dj e¨v‡Uwjqvb †h‡Z n‡e, 

†mLv‡b mKj Awdmviiv Av‡Qb| Avgiv ZLb wmI †K wb‡q 13 ivB‡dj 

e¨v‡Uwjqvb hvB| 13 ivB‡dj e¨v‡Uwjqv‡bi MÖvD‡Û Avwg 8/10 Rb 

Awdmvi †K †`wL wmcvnxiv A ¿̄ ZvK K‡i `vo Kwi‡q †i‡L‡Q| Avgiv 

wmI †j: K‡b©j jyrdi ingvb‡K 13 ivB‡dj e¨v‡Uwjqv‡bi GgwU jvB‡bi 

wcQ‡b wb‡q hvB| wmI m¨v‡ii WªvBfvi wmcvnx AvwRg cv‡Uvqvix jvj 

Kvco w`‡q wm I mv‡n‡ei †PvL euv‡a, iwk w`‡q wcQ‡b nvZ euv‡a| Avwg 

Avgvi ivB‡dj w`‡q wm I mv‡ne‡K ¸wj Kwi| wm I mv‡ne †mLv‡b c‡o 

hvb| †Mvdivb gwjøK Avgv‡K †mLvb †_‡K P‡j †h‡Z e‡j| ZLb Avwg 

13 ivB‡d‡ji mvg‡b iv Í̄vq G‡m `vovB| †`wL 13 ivB‡dj  e¨v‡Uwjq‡bi 

(mshy³ wbg©vb kvLv) wmcvnx mvBdzj Zvi m¨vi †gRi AvwRRyj nvwK‡gi 

jvk Kuv‡a K‡i 13 ivB‡d‡ji MÖvD‡Ûi w`‡K wb‡q hv‡”Q| Avwg †mLvb 

†_‡K jvB‡b Avwm| jvB‡b G‡m †`wL 24 ivB‡dj e¨v‡Uwjq‡bi nvwej`vi 

Zv‡ni, nvwej`vi †gRi mvnveDwÏb, †KvqvU©vi gvóvi RgviZ cÖ‡Z¨‡K Gm 

Gg wR nv‡Z wb‡q jvB‡bi mvg‡b KvVvj Mv‡Qi wb‡P `vwo‡q Av‡Q| Avwg 

A ¿̄ wb‡q wKQz¶b jvB‡b _vwK| ỳcy‡i †g‡m wM‡q Lvbv LvB| †g‡m Lvbv 

LvIqvi mgq 24 ivB‡dj e¨v‡Uwjq‡bi wmcvnx †mv‡jgvb, wmcvnx bvwRi, 

wmcvnx Avkivd †K ivB‡dj nv‡Z Lvevi †L‡Z †`wL| †gm KgvÛvi j¨v: 

bv‡qK AvwR‡Ri nv‡ZI GKwU ivB‡dj †`wL| Lvevi †L‡q jvB‡b G‡m 

Ae ’̄vb Kwi| weKvj Abygvb 3.00 Uvi w`‡K Avwg, Avgv‡`i wmI 

mv‡n‡ei ivbvi wmcvnx AvivdvZ, †gRi AvwR‡Ri ivbvi wmcvnx mvBdyj, 

Avgv‡`i wmI mv‡n‡ei WªvBfvi wmcvnx AvwRg cv‡Uvqvix, †gm I‡qUvi 

mwdK mn wmI †j: K‡Y©j jyrdi ingv‡bi evmvq hvB| †mLv‡b fvsPzi 

Kwi, Ab¨vb¨iv jyUZivR K‡i| †gm I‡qUvi mwdK I WªvBfvi wmcvnx 

AvwRg cv‡Uvqvix g¨vWv‡gi ¯̂Y©vj¼vi †bq| Avgiv Gici 24 ivB‡dj 
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e¨v‡Uwjq‡b †diZ Avwm| mevB jvB‡b _vwK| 25/2/09 Bs ZvwiL 

w`evMZ iv‡Z wmcvnx mvBdzj, wmcvnx AvivdvZ, wmcvnx AvwRg cv‡Uvqvix, 

my‡e`vi †gRi †Mvdivb gwjøK mn wm I mvn‡ei evmvq hvB| mevB wg‡j 

wm I mv‡n‡ei ¿̄x I Zvi ‡Q‡j †g‡q‡K G‡b †Kw› ª̀q †KvqvU©vi Mv‡W© wb‡q 

hvB| Zvici Awdmvi †g‡m wM‡q †gRi gvKmy ỳj mv‡n‡ei ¿̄x‡K a‡i 

wb‡q †KvqvU©vi Mv‡W© ivwL| †KvqvU©vi Mv‡W©i mvg‡b Ae ’̄vb Kv‡j 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx Kvgiæj e‡j †h, gvQ Pzwii Aciv‡a 24 

ivB‡dj e¨v‡Uwjq‡bi Av‡M wm I †j: K‡b©j Avwmd Zv‡K kvw Í̄ w`‡qwQj| 

†KvqvU©vi Mv‡W© _vKv †j: K‡Y©j Avwmd †K †m e‡j †h, wm I n‡q gvQ 

Pzwii Rb¨ Zzwg Avgv‡K kvw Í̄ w`‡qQ, GLb †Zvgvi Rxeb Avgvi nv‡Z| †j: 

K‡Y©j Avwmd ZLb cÖvY wf¶v Pvq| wmcvnx Kvgiæj Zvi ¿̄xi Kv‡Q †j: 

K‡b©j Avwmd‡K gvd PvB‡Z e‡j| Kvgiæj Zvi ¿̄xi Kv‡Q †gvevBj K‡i 

Ges H †gvevB‡j †j: K‡b©j Avwmd wmcvnx Kvgiæ‡ji ¿̄xi Kv‡Q ¶gv I 

cÖvY wf¶v †P‡q KvbœvKvwU K‡i| †j: K‡Y©j Avwmd‡K gviv nqwb| 24 

ivB‡dj e¨v‡Uwjq‡bi wmcvnx bvwRi, wmcvnx †mv‡jgvb, wmcvnx kvwKj, 

wmcvnx gvKmyg, wmcvnx Avj gvgyb, wmcvnx ingvb, wmcvnx Rvnv½xi, 

wmcvnx bwdDj, wmcvnx DËg eoyqv, wmcvnx Zv‡iK †KvqvU©vi Mv‡W© ivLv 

Awdmvi‡`i cwiev‡ii mv‡_ A‡mŠRb¨g~jK AvPib K‡i| 25/2/09 Bs 

iv‡Z jvB‡b _vwK| 26/2/09 Bs ZvwiL mKvj †_‡K jvB‡bi Av‡k cv‡k 

Ae ’̄vb Ki‡Z _vwK| `cyi Abygvb 2.30 Uvi w`‡K mevB hLb wcjLvbv 

†_‡K cvwj‡q hv‡”Q ZLb Avwg †Kv‡Z wM‡q A ¿̄ Rgv †`B Ges BDwbdg© 

Ly‡j †RwmI †KvqvU©v‡ii cvk w`‡q †`qvj UcwK‡q wcjLvbv †_‡K †ei 

n‡q hvB| †mLvb †_‡K MveZjx‡Z Avgvi PvPvZ fvB Av‡bvqv‡ii fvov‡U 

evmvq hvB| Zvici miKvix †Nvlbv Abyhvqx wewWAvi m`i `ßi, 

wcjLvbvq nvwRi nB| Gici wcjLvbv †_‡K Avgv‡K †MÖdZvi Kiv nq| 

Avwg hv e‡jwQ †¯̂”Qvq mZ¨ e‡jwQ| hv Rvwb, hv K‡iwQ Zv e‡jwQ|” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.14 is the eye witness 

to the occurrence. He identified the accused-respondent with 

iron-rod and stick in his hand while he entered into signal sector 

by breaking door along with other rebellions and also heard him 

to threaten others to come out otherwise they would be killed. 

He was thoroughly cross-examined on behalf of the accused-

respondent but his evidence could not be assailed, tainted or 

embellished in any manner. The uncontroverted solitary 

testimony of P.W.14 thus can safely be relied on. From the 

confessional statement of the co-accused Sepoy 65702 Imran 

Chawdhury it appears that the accused-respondent had his 

involvement to the occurrence and in view of Section 30 of the 

Evidence Act the confession of co-accused bears evidentiary 

value.  

The learned Deputy Attorney General also submits that 

in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.14 alone is sufficient 
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to prove the charges against the accused-respondent. He further 

submits that from the evidence on record it is evident that the 

accused–respondent was a member of unlawful assembly and 

that to attain the common object he actively participated with 

other rebellions to the occurrence in committing murder of 

army officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. A.M. Md. Azizul Haque, the learned Advocate 

appearing on behalf of the accused-respondent submits that trial 

court charged the accused-respondent under Sections 302/ 

201/149/34 of the Penal Code but the prosecution having failed 

to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 
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Mr. Haque further submits that initially the accused-

respondent was charged 302/ 382/149/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/382/201/149/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Haque further submits that the testimony of P.W.14 

does not bear any substance against the accused-respondent. He 

refers the name merely as ‘Sepoy Solaiman’ without his badge 

No. So his identification to the accused-respondent is not 

proper and there were number of BDR personnel named Sepoy 

Solaiman such as Sepoy Solaiman not sent up in Sl. No. 1397. 

Thus his evidence appears doubtful. He claims that he had talk 

with Shah Alam (P.W. 12) but he did not refer the name of the 

accused-respondent. No other corroborative evidence appears to 

support the charges against the accused-respondent. He was a 

newly recruited Sepoy having had 19 days service tenure. He 

had no reason to implicate himself to the occurrence. The 
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confession of the co-accused does not bear any evidentiary 

value since the confession of the co-accused did not disclose 

any culpability of offence as alleged against the accused-

respondent.  

Mr. Haque, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 14 claims to identify the accused-respondent but he 

neither referred his Battalion nor badge No. but fact remains 

that in 24 Battalion there was another Sepoy named Solaiman 

who was not sent up under Sl. No. 1397. So his identification of 

the accused-respondent appears not proper. No other 

corroborative evidence appears to support his solitary 

testimony. His solitary testimony dubious in nature can’t be 
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relied on. The confession of the co-accused also appears 

doubtful relating to the accused-respondent on the same ground. 

No badge No. of the accused-respondent has been referred in 

confessional statement of the co-accused and it finds no 

corroboration by any witness.     

 In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.738 Sepoy /73535 Md. Sezan 

Mahmud.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 
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 Prosecution placed the evidence of the following witnesses 

together with confessional statement of co-accused Sepoy 

Rabiul Islam (C.S.A.306). 

P.W.1 Novojoty Khisha, informant, 

 P.W.403 Habilder R.M. Md. Anwar Hossain and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 403 Habilder Md. Anowar Hossain deposed that on 

25.02.2009 he was in Darber. After commencement of Darber 

Sepoy Moyeen pointed arms towards DG. Kajal also followed 

him. There was firing outside Darber. People were running to 

and fro. He came out from Darber and went to Barak. On his 

way to Barak he came to see 75219 Sepoy Alam, 75784 Tariqul, 

the accused-respondent 73535 Sejan Mahmud, 75546 Robiul, 

55997 Bajlul Alam, 71407 Ajadul, 71202 Probir Sing, 71406 

Moshiur, 76294 Anowar, 68297 Babul, 61876 Ahasan Habib 
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with arms and to make fire off and on. On the following day at 

about 4.00 P.M. he left Peelkhana.  

In cross-examination on behalf of the accused-respondent, 

he stated that he came out from Peelkhana on 26.02.2009. He did 

not inform of the occurrence to the police station. He came out 

in civil dress and went to Kushtia by bus. He also did not tell 

anything to anybody in the bus. The witnessed T.V. He came 

back to Abahani field on 01.03.2009. In the Abahani field he did 

not happen to meet with RAB or Army. Sejan Probir and 

Moshiur were at Ramgar in the month of January. He hailed 

from signal sector. The accused were on the 2nd floor of dining 

hall. He denied the suggestion that he did not know the accused. 

He denied the suggestion that he along with Tariqul Bazlu had 

involvement in unlawful activities and that for making false 

deposition he was released from custody of CID. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W. 403 did not specify when he 

saw the accused-respondent. He denied the suggestion that he 

implicated the accused-respondent falsely. 
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The confessional statement of co-accused Sepoy Rabiul 

Islam (C.S. A.206) runs as under- 

“A¡j¡l e¡j l¢hEm Cpm¡j (24)z A¡¢j l¡jNs, M¡Ns¡R¢s−a Posted 

¢Rm¡jz V¡–¤−n¡−a Awn NËq−Zl SeÉ ¢fmM¡e¡u A¡¢j 5/1/09Cw a¡¢lM 

A¡¢pz 25/02/09Cw a¡¢lM pL¡−m e¡Ù¹¡ ®no L−l m¡C−e ¢hnÊ¡j ®eCz 

clh¡−l k¡C e¡Cz 9.30V¡l ¢c−L ®N¡m¡…¢ml në öe−a f¡Cz ¢LR¤rZ f−l 

®m¡LS−el ®c±s¡−c±¢sl në öe−a f¡Cz  ®N¡m¡…¢ml  në h¡s−a b¡−Lz 

13ew hÉ¡V¡¢mu¡−el e¡−uL p¡š¡l A¡j¡−cl p¡−b ¢Rmz j¡C−L AÙ» ¢e−a 

hm−m A¡¢j 13ew l¡C−gm hÉ¡V¡¢mu¡−el ®L¡−a k¡C Hhw HL¢V l¡C−gm 

®eCz Aj¡l p¡−b ¢pf¡q£ 41407 A¡p¡c¤m, ¢pf¡q£ 76294 ®j¡x A¡−e¡u¡l, 

¢pf¡q£ ®pS¡e A¡mj A¡m£, h¡h¤m ¢ju¡, ®pL¥m Cpm¡j, l¢gL¥m Cpm¡j, 

¢p¢ŸL¥l lqj¡e,A¡m£ A¡qp¡e, a¢lL¥m Cpm¡j, fÐh£l ¢pwq, j¢nEl lqj¡e, 

A¡mjN£l Ng¥l, A¡x R¡š¡l, ®j¡a¡−mh n¡M¡Ju¡a, A¡j¡l p¡−b ¢Rmz A¡¢j 

AÙ» ¢e−u Q−m A¡¢pz A¡¢j m¡C−el ¢pNeÉ¡m jp¢S−cl L¡−R AÙ» 

¢e−u¢Rm¡jz  26/01/09Cw a¡¢lM 12.30V¡l pju hÉ¡l¡−L H−p ö¢e ®k 

AÙ» Sj¡ ¢c−a h−m−Rz A¡jl¡ 13ew ®L¡−a AÙ» Sj¡ ®cCz m¡C−e H−p 

¢p¢im ®f¡o¡L f−l f¡¢m−u A¡¢pzN¡ham£ h¡p ®øn−e H−p f¡¢m−u  k¡Cz 

1/3/09Cw 4 ew ®NC−V B¢p 3/3/09 ¢fmM¡e¡u fÐ−hn L¢lz 

11/10/09ÚCw ¢fmL¡e¡ q−a ®NËga¡l qCz HC A¡j¡l Sh¡eh¾c£ ” 
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Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.403 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. and he saw him with arms and to make 

firing. He was thoroughly cross-examined on behalf of the 

accused-respondent but his evidence could not be assailed, 

tainted or embellished in any manner. The uncontroverted 

solitary testimony of P.W.403 thus can safely be relied on. 

From the confessional statement of the co-accused Sepoy 

Rabiul Islam it appears that the accused-respondent took away 

arms from kote and he had his involvement to the occurrence 

and it finds corroboration by the evidence of P.W. 403.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.403 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 
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assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

382/149/34/201 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 
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Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.403 

does not bear any substance against the accused-respondent. 

P.W. 654, the investigation officer admitted in his cross-

examination that he came to Peelkhana on 05.01.2009 and was 

a new comer. It does not appear that he had any occasion to be 

familiar with the accused-respondent. So, his identification to 

the accused-respondent appears doubtful. More so, he refers the 

badge No. of 11 Sepoys including the accused-respondent and 

in view of the fact and circumstances of the case such 

identification with badge No. of so many BDR personnel 

appears tutored and unreliable. Thus his evidence being 

doubtful can’t be relied on. No other corroborative evidence 

appears to support the charges against the accused-respondent. 

The confession of the co-accused does not bear any evidentiary 

value since he did not disclose any culpability of the accused-
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respondent to any offence and more so, it finds no 

corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 

evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

P.W. 403 claims to identify the accused-respondent with 

his badge No. and saw him with arms. It is admitted by P.W. 

654, the investigation officer that P.W. 403 came to Peelkhana 

on 05.01.2009. It is evident that he was a new comer.  No 

evidence appears that he had his familiarity with the accused-

respondent prior to the occurrence. In view of the above facts, 

his above solitary testimony can’t be based on. The 

confessional statement of co-accused also finds no 

corroboration by any witness and it bears no evidentiary value. 
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Apparently, no evidence appears against him to support the 

charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.768 Sepoy/59453 Md. Badal Hossain. 

Trial court charged the accused-respondent under 

Sections 302/201/149/382/34 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused  

Pachok/3784 Kamal Hossain (C.S.A.651). 

P.W.1 Novojoty Khisha, informant, 

 P.W. 482 Habilder Md. Habibur Rahman 

 P.W.483 Lance Naik Asstt. Birojit Singh and  
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 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 482 Habilder Md. Habibur Rahman deposed that on 

14.09.2009 from video footage of the occurrence held on 25-26 

Feb, 2009 he could identified  Sepoy 66811 Shamim, Sepoy 

78698 Abdullah Al Mamun, Sepoy 77667 Ferdous, RDA 153 

DAD Habibur Rahman, Habilder 27989 A. Rahman, Sepoy 

76539 Rasel, Sepoy 67131 Almas, Sepoy 67191 Jalil, Sepoy 

65330 Rashid, the accused-respondent 59453 Badal, 67909 

Khalilur, 53027 Harun or Rashid. They all including Sepoy 

65140 Moyeen are of 13 Battalion. He identified the picture 

exhibit CXLIII. 

In cross-examination on behalf of the accused-respondent, 

he stated that I.O. read over his statement before him. His 

statement was recorded correctly. He denied the suggestion that 

he referred the number of Badal as 49453. At the time of 

occurrence he was in Peelkhana. In the picture there is no 
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reference of Media and the case number. He denied the 

suggestion that there is no arms in the hand of the accused. 

P.W. 483 Lance Naik Assistant Birojit Shingh. He 

deposed that at the time of occurrence he was in Peelkhana. He 

identified 66811 Shamim, 78698 Mamun, 72933 Forhad Khan, 

72693 Azad Khan, 67131 Almas, 67191 Jalil, 65330 Rashid, the 

accused-respondent 59453 Badal, 53027 Harun-or-Rashid, 

65140 sepoy Moyeen, 67583 Firoj Hossain, 77224 Sajjad, 55705 

Rafij Uddin, 68891 Rumel, 66336 Alam, 65552 Tofazzel from 

video footage. He identified the picture exhibit CXLIV series.  

In cross-examination on behalf of the accused-respondent, 

he stated that in the picture of Mamun there is reference number 

87698. He denied the suggestion that the picture is not of 

Mamun. Two pictures have been laminated. He does not hold the 

negative. He denied the suggestion that the pictures are not of 

the accused and the pictures have been created by way of 

cutting- pesting. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that P.W. 482 deposed the badge No. of 
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Sepoy Badol Hossain as 49453. The accused-respondent 

remained on remand for 14 days.  

The confessional statement of co-accused Pachok Kamal 

Hossain (C.S. A. 651) runs as under- 

“  25/02/09 a¡¢lM pL¡m ®b−L 13 l¡C−gm hÉ¡V¡¢mu¡e  ®j−p l¡æ¡l 

L¡S Ll¢Rm¡jz pL¡m 9.30V¡l ¢c−L ®N¡m¡…¢m öe−a f¡Cz A¡¢j ®j−pC 

AhÙÛ¡e L¢lz I¢ce p¡l¡¢ce A¡¢j ®j−pC b¡¢Lz påÉ¡l fl i¡a J X¡m 

h¡æ¡ L−l X¡C¢ew q−m ¢c−u ®cCz j¤−M¡nd¡l£ °p¢eLl¡ H−p ¢e−Sl¡ ¢e−Sl¡ 

M¡uz ¢h¢XA¡l pç¡q Efm−r A¡¢j L¥¢jõ¡ hÉ¡V¡¢mu¡e  ®b−L ¢fmM¡e¡u 

A¡¢pz l¡−a ®j−pC b¡¢Lz f−ll ¢ce 2.00V¡l ¢c−L ¢pf¡q£ h¡cm Hl L¡R 

−b−L HLV¡ ¢fÙ¹m ¢e−u A¡¢j J h¡h¤QÑ£ ¢p¢ŸL 3 ew ®NC−V k¡Cz  ¢fÙ¹m 

R¡s¡  A¡VL¡−a f¡−l a¡C ¢fÙ¹m ¢e−u¢Rm¡jz ®N−C−V 6/7 Se AÙ»d¡l£ 

duty Ll¢Rmz ®pM¡−e h¡h¤Q£Ñ p¡m¡j−L ®cM−a f¡Cz M¡e¡ ®k¡N¡−sl 

E−Ÿ−n ®NC−V ¢LR¤re ¢Rm¡jz ®L¡e gy¡−L p¡wh¡¢cLl¡ A¡j¡l R¢h a¥−m 

®Vl f¡C e¡Cz ¢LR¤re fl ®j−p Q−m A¡¢p Hhw h¡c−ml L¡−R ¢fÙ¹m ®gla 

®cCz I¢ce A¡e¤j¡¢eL 3.30V¡l ¢c−L j¡C¢Lw ö−e ®cu¡m Vf−L h¡C−l 

®hl qCz” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 
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investigation officer respectively but P.Ws.482 and 483 are eye 

witnesses to the occurrence. They both identified the accused 

respondent with his badge No. from video footage, the exhibit 

CXLIII. Both the witnesses were thoroughly cross-examined on 

behalf of the accused -respondent but their testimonies could 

not be assailed or embellished in any way. The confession of 

co-accused Pachok Kamal Hossain finds corroboration by the 

evidence of P.Ws.482 and 483 and in view of Section 30 of the 

Evidence Act it bears substance as evidence against the 

accused-respondent. He also submits that from the evidence on 

record it is evident that the accused–respondent was a member 

of unlawful assembly and that to attain the common object he 

took up arms by plundering kote and actively participated to the 

other rebellions to the occurrence in committing murder of 

army officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General further submits 

that there was  sufficient and convincing evidence on record 

against the accused-respondent but the trial Court having failed 

to appreciate it illegally and arbitrarily acquitted the accused-
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respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent as State Defence Lawyer 

submits that trial court charged the accused-respondent under 

Sections 302/201/149/382/34 of the Penal Code but the 

prosecution having failed to establish the charges against the 

accused-respondent acquitted him thereby by the impugned 

judgment and order and no ground appears to prefer the instant 

appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/382/34 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/382/34 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam also submits that the testimonies of P.Ws.482 

and 483 do not bear any substance against the accused-
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respondent. They simply identified the accused-respondent 

from video footage shown to them during investigation the 

exhibit CXLIII. By exhibit CXLIII he was seen simply carrying 

dish by van which has no relevancy to the occurrence. The 

testimonies of P.Ws. 482 and 483 also bears no substance in 

establishing the charges against the accused-respondent and 

more so, their evidence as being taken in contravention to the 

provision of section 353 of the Code of Criminal Procedure 

appears inadmissible in law. The identification of the accused-

respondent by P.W. 483 appears tutored. P.W. 654, the 

investigation officer admitted in his cross-examination that the 

witness Habibur Rahman (P.W. 483) referred his badge No. 

before him as 49453. The confession of the co-accused does not 

bear any evidentiary value since the confession of the co-

accused itself is exculpatory in nature and it finds no 

corroboration by any witness.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 
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evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

In fact, all the P.Ws. are formal witnesses. P.Ws. 482 and 

483 merely identified the accused-respondent from video 

footage the exhibit- CXLIII which does not display any 

culpability of the accused-respondent to any offence. He was 

merely shown to carry dish by van. The confessional statement 

of co-accused also finds no corroboration by any witness and it 

bears no evidentiary value. Apparently, no evidence appears 

against him to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  
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C.S. Accused No.779 Lance Naik/52708 Md. Abul 

Hassan.  

Trial court charged the accused-respondent under 

Sections 302/201/114/34 of the Penal Code and on appreciation 

of the evidence on record in view of the facts and circumstances 

of the case found him not guilty of the charges and acquitted 

thereby. 

  Prosecution placed the evidence of the following 

witnesses together with confessional statement of co-accused 

Masud Iqbal (C.S.A.164). 

P.W.1 Novojoty Khisha, informant, 

 P.W.107 Sepoy Md. Mukul 

 P.W.456 JCO Suvadar Md. Fynul Hossain and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W. 107 Sepoy Md. Mukul Hossain deposed that on 

25.02.2009 at about 9.25 A.M. he heard of firing. At about 
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13.00 hours he came to see 5046 Subader Yousuf to pass in 

front of MT building with SMG in hand and folding red flag. 

He also came to see the accused-respondent LNk Hasan, LNk 

Salim with rifle in the soldier mess at about 13.30 hours. LNk 

Hasan asked him of his arms. Salim accused him as ‘c¡m¡m’ of 

army officers and threatened his life as they have killed the 

army officers. Being afraid he stayed the whole day in the 

Barak and on the following day he crossed over the wall by the 

side of the J.C.O. mess and left Peelkhana.  

In cross-examination on behalf of the accused-

respondent, he stated that at the time of occurrence he was a 

member of 9 Border guard but one month before the occurrence 

he came at Peelkhana. He had no meeting with Abul Hasan 

earlier but happened to meet him on 18.02.2009 at RSU. He 

and Hasan served together. Hasan came to Peelkhana on 

16.02.2009. He denied the suggestion that he had no meeting 

with Hasan on 18.02.2009. He deposed falsely implicating 

Hasan.  

P.W.456 JCO Subeder Md. Ayenul Hossain deposed that 

on 25.02.2009 he was in his office. At 9.30 A.M. he heard firing 
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from the side of Darber. Later on, he came to know there was 

firing in Darber At 11.00 A.M. through window  he came to see 

42947 Shafiqul standing with Rifle in front of mess of the Barak. 

At about 5.15 P.M. he also came to see 56700 Lance Naik 

Nazrul Islam with Rifle to move towards M.P. garage and came 

back to garage after 5 minutes. At 6.00 P.M. he went to his room 

in JCO mess. On his way he saw an empty ambulance and 

beside the ambulance he came to see 43347 Akhter Hossain and 

JCO 5046 Subeder Yousuf with agitated mood. They were 

saying where the dead body of army officers be taken and what 

will be done. There he also came to see 49075 Naik Younus, the 

accused-respondent 52708 Abul Hasan. The above BDR 

personnel went to mortuary under the leadership of Subeder 

Yousub and Akhter. They were saying that the dead body of 

army officers be buried. At about 6.40 he came up on 4th floor in 

the Barak. At about 1.00 A.M. on the night he heard a hue and 

cry. From veranda he came to see an ambulance. He came to see 

5046 Yousub Ali, 5259 Robiul, 52253 Shahi Akhter with arms 

beside an ambulance. They had also Shovel in their hand. They 

went towards mortuary with Yousub Ali and got up in the 
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ambulance. Some BDR personnel also proceeded on foot. 

Subeder Yousuf afterwards told him that the dead body of the 

officers have been graved to the west of the mortuary. On 

26.02.2009 at about 10.30 from the veranda of Zone line he 

came to see 71297 Salim with Rifle to go out of the gate. He also 

came to see 39995 Zakir behind the hospital. They all took 

grenade therefrom. At 12.05 hours he came back to Barak. At 

6.05 P.M. he came back to his room and passed the night thereat. 

On 27.02.2009 at 8.30 A.M. he was taken to the hospital area 

along with others. 

In cross-examination on behalf of the accused-respondent, 

he stated that he joined in filed security unit under RSU. He 

admits that he did not depose of Hasan in his 2nd statement. He 

denied the suggestion that he knew Hasan and that he deposed 

falsely implicating him.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was arrested 

on 03.08.2009 and was on remand for 10 days. The accused-

respondent came to Peelkhana on 16.02.2009 from Cox’s 
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Bazar. He recorded the statement of P.W. 107 on 23.02.2011. 

At that time the accused-respondent was in jail. P.W. 107 joint 

in Peelkhana 09.01.2009 from Rangamati he was at RSU. The 

accused-respondent was also in RSU. He can’t say when the 

happened to meet each other. He recorded the statement of 

P.W. 456 twice. At 9.30 P.W. 456 was at Dhaka zone Line. In 

other statement it was referred that he was in RSU at 8 A.M. 

Zone Line and RSU were at different places. He denied the 

suggestion that P.W. 456 was a disputed person.    

The confessional statement of co-accused Masud Iqbal 

(C.S. A. 164) runs as under- 

““Avwg me©‡kl 03 wW‡m¤¦i 2008 mv‡j RSU XvKv †Rv‡b †hvM`vb Kwi 

Ges wcjLvbvq Ae ’̄vb Kwi| Avwg GWwgb Gm.wm.I. wnmv‡e `vwqZ¡ cvjb 

Kwi| Avgvi mv‡_ wbqwgZ 47 Rb Ges evwni †Rvb n‡Z mshy³ 28 Rb 

mn †gvU 75 Rb wWDwU K‡i| NUbvi mgq 69 Rb nvwRi wQj| evKx 06 

Rb †U«wbs/QywU‡Z wQj| weMZ 21/02/09 ZvwiL Avwg RSU wewìs Gi 4 

Zjvq _vKvKv‡j bv‡qK Rvnv½xi Avgv‡K ‡gvevB‡j Rvbvq 24 ivB‡dj 

e¨vUvwjqvb ‰mwbK jvB‡bi m¤§y‡L cyivZb wewìs Gi wmwoi bx‡P wewfbœ 

`vex `vIqv mn GKwU wjd‡jU jvMv‡bv Av‡Q| Avwg NUbvUv wmwbqi 

†RwmI bv‡qe my‡e`vi iwdKzj Bmjvg‡K RvbvB| iwdK mv‡ne Avgv‡K 
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†b‡g Avm‡Z e‡j| Zvici iwdK mv‡ne †RwmI g¨vm n‡Z Av‡mb| 

Zvici Gg.wU M¨v‡iR n‡Z †gvUi mvB‡Kj wb‡q Avgiv ỳÕR‡b 24 

ivB‡dj e¨vUvwjqv‡bi cyivZb wewìs Gi wmuwoi bx‡P wjd‡jU wU jvMv‡bv 

Ae ’̄vq cvB| bv‡qK Rvnv½xi ZLb wQj| ZLb iwdK mv‡ne welqwU 

Avgv‡`i †Rvb KgvÛvi †gRi †nv‡mb †mv‡nj mvn‡bIqvR‡K Rvbvb| 

m¨vi wjd‡jUUv Zy‡j wb‡q Zvi wbKU Avm‡Z e‡j| Avgiv wjd‡jU Zy‡j 

wb‡q †gvUi mvB‡K‡j K‡i Awdmvm© †g‡m m¨v‡ii nv‡Z †`B| m¨vi ZLb 

wcjLvbvi Ab¨ †Kvb RvqMvq G ai‡bi wjd‡jU ev †cvóvi Av‡Q wK bv 

Lyu‡R †`L‡Z e‡jb| Avgiv ỳÕRb †gvUi mvB‡K‡j wewfbœ ’̄vb Ny‡i myjZvb 

MÖvD‡Ûi Mv‡Qi mv‡_ jvMv‡bv GKwU ‡cvóvi, †RwmI †g‡mi wbKU GKwU 

Ges b~i †gvnv¤§` K‡j‡Ri mvg‡b GKwU K‡i †cvóvi cvB Ges ‡m¸‡jv 

Zy‡j wb‡q kvn‡bIqvR m¨v‡ii nv‡Z †`B| GB †cvóvi ¸‡jv cÖavbgš¿xi 

D‡Ïk¨ K‡i wjLv| wWwR m¨vi `vgx `vgx Mvox wK‡bb wKš‘ wewWAvi iv 

fv½v Mvox‡Z, cv‡q †n‡U wWDwU K‡i, Acv‡ikb Wvj fv‡Zi UvKv, wVKgZ 

bv †`Iqv Ges wek¦ B‡¯—gvi we wW Avi- Gi bv¯—vi UvKv Awdmviiv 

†g‡i w`‡q‡Qb e‡j †cvóv‡i wjLv _v‡K| †cvóv‡i cÖavbgš¿xi Kv‡Q myô 

wePvi `vex Kiv nq| †cvóvi ¸‡jv wb‡q kvn‡bIqvR m¨vi, †gRi Mv¾vjx 

`¯—Mxi m¨vi I †gRi AvmvD`‡`Šjv m¨vi RSU Gi wmI †jt K‡Y©j 

Bbmv` Beb Avwgb m¨v‡ii Awd‡m hvq| ILvb n‡Z me m¨viiv wg‡j †nW 

†KvqvU©v‡i hvq| †cŠ‡b wZbUvi w`‡K †nW †KvqvU©vi †_‡K kvn‡bIqvR 
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m¨vi Av‡mb| 24 ZvwiL cÖavbgš¿x Avm‡eb| Avgv‡`i weªwds †`Iqvi 

K_v| m¨vi weªwds †`Iqvi mgq bv‡qK Rvnv½xi‡K wjd‡j‡Ui Lei 

†`Iqvi Rb¨ ab¨ev` Rvbvb Ges mevB‡K †PvL Kvb †Lvjv †i‡L wWDwU 

Kivi wb‡ ©̀k †`b| H w`bB iv‡Z †KvZ Ges g¨vMvwR‡b Awdmvi Ges wW 

G wW †`i‡K 24 N›Uv wWDwU‡Z jvMvq Ges Avgv‡`i wWDwU evovBqv †`q| 

24/02/09 Bs ZvwiL Avgv‡`i RSU Gi 52 Rb‡K wewfbœ †cv‡÷ 

wWDwU‡Z cvVv‡bv nq| Avwg Ges Avgvi Awd‡mi nvwej`vi Kvgvj wiRvf© 

wnmv‡e RSU Awd‡mi 4 Zjvq _vwK| †ejv ỳBUvq Avgv‡`i wWDwU †K¬vR 

Kiv nq| Avgv‡`i‡K 26 ZvwiL my›`ifv‡e wWDwU Kivi wb‡ ©̀k †`Iqv 

nq| 24 ZvwiL iv‡Z Avwg RSU Gi jvB‡b _vwK| iv‡Zi †ejv Rb‡Z 

cvwi c‡ii w`b `ievi mKvj 08 Uvi cwie‡Z© 09 Uvq n‡e| 25/02/09 

ZvwiL mKv‡j dRi bvgvR †k‡l `ievi cvwU© Ges wWDwU cvwU©‡`i †W‡K 

Zywj| 1 bs †MB‡U j¨vt bv‡qK kwdDjvn, 3 bs †MB‡U bv‡qK iwdK, 4 

bs †MB‡U nvwej`vi Kvgvj, 5 bs †MB‡U nvwej`vi Kwig, G we eK/†KvZ 

g¨vMwR‡b nvwej`vi `vD`, wm wW eK (m`i I 44 e¨vUvwjqvb)- G 

nvwej`vi gwbi, B Gd eK/†KvZ g¨vMwR‡b j¨vt bv‡qK gnwmb Avjx, wR 

eK (nvmcvZvj GjvKv) wmcvnx knx ỳj Bmjvg, cywjk K‡›U«vji“‡g 

bv‡qe nv‡Zg Avjx, `ievi n‡ji †gBb †MB‡U wmcvnx iwdK, `ievi 

n‡ji `w¶b w`‡K bv‡qe Iqvwj Djvn, `ievi n‡ji DËi w`‡K j¨vt 

bv‡qK gwRei, evei MÖvD‡Û bv‡qe †gvevei wmwfj ‡W«‡m wWDwU‡Z _v‡K| 
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mKvj 7.30 w`‡K Avwg mn 33 Rb `ievi n‡ji w`‡K iIbv †`B| 8 Uvi 

w`‡K `ievi n‡j †cŠwQ| `ievi n‡ji †MB‡Ui w`‡K nvwej`vi Kwig †K 

wWDwU‡Z cvB| 8.30 w`‡K jvBb Avc Kivi ci Avwg `iev‡i ewm| Avwg 

†cQ‡bi w`‡K ewm| wVK 9 Uv evRvi cuvP/10 †m‡KÛ Av‡M wW wR m¨vi 

`iev‡i Av‡mb| †KviAvb †ZjIqv‡Zi ci wRwW m¨vi mvjvg wewbgq K‡i 

ivB‡dj mßvn D‡Øvab K‡ib Ges `ievi ïi“ K‡ib| cÖavbgš¿xi 

c¨v‡iW myôfv‡e m¤úbœ nIqvi Rb¨ mevB‡K ab¨ev` Rvbvb| Wvj fvZ 

Kg©m~Pxi Avjvc Av‡jvPbv ïi“ nq| wW wR m¨vi e‡jb Wvj fv‡Zi UvKv 

mevB‡K †`qv n‡q‡Q Ges wKQy UvKv Av‡Q hv we wW Avi-Gi Kj¨v‡b e¨vq 

Kiv n‡e| GB gyû‡Z© `ievi n‡ji `w¶b w`K †_‡K we wW Avi-Gi GK 

m`m¨ A ¿̄ wb‡q †÷‡R D‡V wW wR m¨v‡ii w`‡K A ¿̄ ZvK K‡i| ZLb 

`ievi n‡ji wfZ‡i †QvUvQywU ïi“ nq| Avwg `ievi n‡ji cwðg w`K 

n‡Z †ei n‡q `w¶b w`‡K G‡m 2/3 wgwbU `vovB| G mgq n‡ji wfZi 

¸wji kã ïwb| G mgq Avwg †Kvb Gd.Gm †`wL bvB| 44 e¨vUvwjqvb I 

24 e¨vUvwjqvb Gi w`K n‡Z ¸wji kã †ekx ïwb Ges A ¿̄ mn 

we.wW.Avi‡`i Avm‡Z †`wL| G¨vKkbUv 44 Avi 24 e¨vUvwjqvb n‡Z 

ïi“ nq| Avwg ZLb `w¶b w`K w`qv †`ŠovBqv RSU Gi 4 Zjvq hvB| 

5/7 wgwbU ci 1 bs †MB‡Ui w`‡K AviI †ekx ¸wji kã cvB| RSU Gi 

†MB‡Ui mvg‡bi iv¯—vq we wW Avi †`i Kvc‡o gyL evav Ae ’̄vq A ¿̄ mn 

wcK Avc f¨v‡b mevB‡K A ¿̄ aivi Rb¨ gvBwKs Ki‡Z ïwb| mvivw`b 4 
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Zjvq _vwK| mÜ¨vi mgq j¨vt bv‡qK gwReyi Rvbvq mk ¿̄ gy‡Lvkavix 

wewWAvi A‡ ¿̄i fq †`LvBqv Zvi Gq¨vi‡jm †mU wbqv hvq| ivZ mv‡o 

bqUv/†cv‡b `kUvi w`‡K RSU Gi †RwmI my‡e`vi BDmyd Avgv‡K bx‡P 

bvg‡Z e‡j| Avwg bx‡P bvwg| †`wL GKUv G¤¦y‡j›m Ges 3/4  Rb mk ¿̄ 

wewWAvi| my‡e`vi BDmyd Avgv‡K †jvK w`‡Z e‡j| ZLb Avwg 4 Zjv 

Avi 5 Zjv n‡Z WvKvWvwK K‡i bv‡qK KvBqyg, bv‡qK †gveviK, j¨vt 

bv‡qK Rqbvj, j¨vt bv‡qK Avey nvmvb, bv‡qK BDbym, j¨vt bv‡qK 

gywRei, wmcvnx Kvjvg-†`i‡K bx‡P bvg‡Z ewj| my‡e`vi BDmyd Avgv‡K 

†Kv`vj, †ejPv, †MwZ w`‡Z ej‡j Avwg wmcvnx †mwjg‡K (†÷vi g¨vb) 

G¸‡jv w`‡Z ewj| c‡i wmcvnx †mwjg I nvwej`vi mwd 10/12 Uv †ejPv, 

†Kv`vj, †MwZ †`q| c‡i Avwg Dc‡i D‡V hvB Ges G¨v¤¦y‡j›m P‡j hvq| 

iv‡Z Avgvi Nyg nq bvB| mvK‡j AvRv‡bi ci bv‡qK KvBqyg G‡m e‡j 

Awdmvi‡`i jvk gvwU †`qv n‡q‡Q| wW wR m¨v‡ii jvkI Av‡Q| Avgv‡K 

6/7 Rb †jvK wbqv wMqv K¨v‡gvd¬v‡·i e¨e ’̄v Ki‡Z e‡j| Avwg ZLb 

nvwej`vi †gRi Av³vi I RSU Gi ‡U«wbs-G Avmv 6/7 Rb QvÎ we wW 

Avi‡K wb‡q nvmcvZv‡ji †cQ‡bi giPyqvix‡Z hvB| wMqv †`wL gvwU †`qv 

Complete| Avgiv Avav Avav B‡Ui UyKiv, bvi‡K‡ji Wvj, Avg-Rv‡gi 

ïKbv cvZv Mb Ke‡ii Dc‡i QovBqv †`B hv‡Z mn‡R eySv bv hvq †h 

GLv‡b Kei Av‡Q| KvR †kl K‡i jvB‡b P‡j Avwm 10/15 wgwbU c‡i| 

jvB‡bi 4 Zjvq Ae ’̄vb Kwi| ỳcy‡i gvBwKs ïwb †h wcjLvbvi Avk 
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cv‡ki 3 wKt wgt GjvKvi †jvKRb‡K m‡i †h‡Z ejv n‡”Q| Avevi ïwb 

†h Avwg© Avm‡e| mvivw`b f‡qi g‡a¨ _vwK| Gici H w`b weKvj 5.30 

Uvi w`‡K, 26 ZvwiL wmwfj †W«‡m †RwmI †g‡mi †cQ‡bi w`‡K Iqvj 

UcKvBqv cvwj‡q hvB| Zvici Kvgiv½xPi n‡q dwi`cyi P‡j hvB| 

28/02/09 ZvwiL cjvZK we wW Avi †`i nvwRi nevi †NvlYv ï‡b 

01/03/09 ZvwiL mKv‡j wcjLvbvi 4 bs †MB‡U nvwRi nB| c‡i 

Avgv‡K cywjk †MÖdZvi K‡i| GB Avgvi Revbe›`x|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.107 and 456 are the 

eye witnesses to the occurrence. P.W.107 claims to see the 

accused-respondent with rifle. Although he did not mention the 

badge and Battalion No. of the accused-respondent but in his 

cross-examination on behalf of the accused-respondent he 

reiterated that he served with the accused-respondent and he 

happened to meet with him in RSU on 18.02.2009. His 

evidence appears worthy of credit. P.W. 456 identified the 

accused-respondent with his badge No. and saw him to move 

towards mortuary at evening. From his evidence it appears that 
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he participated in mass-graving of the dead bodies to screen the 

offenders. The evidence of both the P.Ws. bears substance. 

They were thoroughly cross-examined on behalf of the accused-

respondent but their evidence could not be assailed, tainted and 

embellished in any manner and thus can safely be relied on.    

The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. 107 and 456 is sufficient to prove the charges against the 

accused-respondent. He further submits that from the evidence 

on record it is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object he took up arms by plundering kote and actively 

participated with other rebellions to the occurrence in 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-
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respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

114/34/201 of the Penal Code but the prosecution having failed 

to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/114/34/201 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/114/34/201 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.Ws. 

107 and 456 do not bear any substance against the accused-

respondent. P.W.107 refers the name merely as ‘Lance Naik 
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Hasan’ without his badge and battalion No. but the accused-

respondent is Lance Naik Md. Abul Hasan. So his identification 

to the accused-respondent appears doubtful. His evidence does 

not disclose any culpability of the accused-respondent to any 

offence. P.W. 456 although identified the accused-respondent 

with his badge No. but he did not disclose any culpability of the 

accused-respondent to any offence. He merely claims to see 

him to move towards mortuary. Their evidence does not bear 

any substance to the charges as alleged against him. No other 

corroborative evidence appears to support the charges against 

the accused-respondent. The confession of the co-accused does 

not bear any relevancy as against the accused-respondent. He 

refers the name ‘Lance Naik Abu Hasan’ but the accused-

respondent is Lance Naik Abul Hasan and furthermore, he did 

not disclose any culpability of the accused-respondent to any 

offence.  

Mr. Islam, in fine, submits that no substantive evidence 

appears in support of the charges brought against the accused-

respondent and the trial Court on proper appreciation of 
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evidence rightly passed the impugned order of acquittal and it 

does not warrant any interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the co-accused.  

Both the P.Ws. 107 and 456 claims to identify the 

accused-respondent but the testimony of P.W. 107 does not 

disclose his identification properly. He did not refer neither his 

Battalion nor badge No. P.W. 456 merely saw him to move 

towards mortuary. His testimony does not disclose his 

culpability to any offence. The confessional statements of co-

accused also find no corroboration by any witness and it bears 

no evidentiary value. Apparently, no evidence appears against 

him to support the charges as he was charged for.  

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   
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The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.782 Ward Boy/08 Md. Abdus Salam.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.380 Na; Med; Asstt. Md. Ataur Rahman 

 P.W.425 Lt. Col. Md. Forhaed Ali and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.380 Naik Med Asstt. Ataur Rahman deposed that on 

25.01.2009 at 7.30 he came to operation theater from Sainik 
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Line. Four patients were scheduled for operation and it was 

started at 8.30 A.M. At 9.45 one Habilder having head injury 

appeared in O.T.   He disclosed that he got injury on his head 

by cocktail. He informed it Lt. Col. Nazrul. Thereafter Dr. 

Hossain also came there as being injured.  After sometime 

many others came there as being injured. They provided 

treatment to them. The wife of Dr. Amjad also came in O.T. 

having sustained bullet injury. They took her under operation. 

After a while, BDR personnel entered into hospital and were 

looking for Army officers. At about 4.00 P.M. two rebellions 

attempted to fire on Lt. Col. He begged excuse for them and 

thereafter they left O.T. On 26.02.2009 at 3.00 P.M. Lt. Col. 

Razaq asked him and ward master to look for family members 

of Maj. Anny. Ward master Hashem, Sepoy Rezaul, Sams and 

Abdus Salam (accused-respondent) went to the residence of 

Anny. He also went there by bi-cycle and came to know that 

investigation agency took them away. On 25.02.2009 at 8.00 

P.M. 5/6 rebellions entered into O.T with arms and among them 

he could identify Nisan Mollah, 51279 Habilder Assistant 

Nurul Amin. Later on he requested them to leave O.T.  
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In cross-examination on behalf of the accused-

respondent, he stated that he had been serving in BDR Hospital 

since 1977 as Naik Medical Asstt. The accused-respondent had 

also been serving as ward boy. He knew him well. He was a 

civilian. He had no training of arms. He saw him to move with 

arms. He denied the suggestion that he depose falsely that he 

saw the accused-respondent with arms.  

P.W. 425 Lt. Col. Md. Forhad Ali deposed that on 

25.02.2009 he was on duty in BDR hospital. At about 9.30 A.M. 

he heard terrible firing. At about 9.45 A.M. he received a call 

phone from Lt. Col. Razzaque and informed him of firing in 

Darber and that of leaving Darber. Afterwards he along with Lt. 

Col. Razzaque went to I.C.U to provide treatment. He remained 

in I.C.U till 7.00 P.M. At that time some BDR personnel with 

arms came to him and dealt roughly. Dr. Asad instructed him to 

keep his mobile silent. Ward boy Salam and Sepoy Rezaul 

joined with the rebellion and extended their co-operation to the 

rebellions. At 7.00 P.M. he happened to meet with Lt. Col. 

Sadrul and Razzaque on his way to O.T. complex. The armed 

soldiers threatened them. At 2.00 on the night he and Lt. Col. 
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Sadrul viewed from the veranda of hiding dead bodies by the 

BDR personnel near to mortuary. On the following day, on 

26.02.2009 at 12.00 noon two armed soldiers took stand in 

I.C.U. After addressing of Prime Minister he came to see BDR 

persons to surrender arms. At about 4.00 P.M. he came to know 

that his family members have been taken to Mirpur Staff 

College.  At 7.00 P.M. he left Peelkhana by the ambulance of 

Red-crescent and went to cantonment. Thereafter he went to the 

residence of his brother at Gulshan.  

In cross-examination on behalf of the accused-respondent, 

he stated that Salam is a ward boy and his number is 8. He knew 

personally. He is a doctor and after the occurrence he served in 

BDR hospital for about two years. After the occurrence Salam 

did not work with him. He denied the suggestion that Salam 

worked with him for about 7 months.   

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he arrested the accused-respondent on 

27.08.2009 and took him on remand for 7 days at two times. 

The accused-respondent was a civil employee. He recorded the 
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statement of P.W.425 on 24.03.2009. He deposed in his 

statement that on 25.02.2009 and 26.02.2009 the accused-

respondent helped the soldiers. In exhibits 1123 and 1124 the 

accused-respondent was a witness. He recorded the statement of 

P.W.380 on 16.07.2009. In his statement he deposed that on the 

date of occurrence at 3.00 P.M. the accused respondent along 

with Sepoy Rezaul and Samsul Hoque were sent to rescue the 

family members of Lt. Col. Razzaque, Maj. Farjana and Maj. 

Anny by Ambulance. He denied the suggestion that he 

implicated the accused-respondent without proper investigation.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.Ws.380 and 425 are the 

eye witnesses to the occurrence. Both the P.Ws. saw the 

accused-respondent in taking active part to the occurrence.  

They were thoroughly cross-examined on behalf of the accused-

respondent but their evidence could not be assailed, tainted or 

embellished in any manner. The testimonies of P.Ws. 380 and 

425 thus can safely be relied on. 
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 The learned Deputy Attorney General further submits 

that the unimpeachable, untainted, unembellished evidence of 

P.Ws. 380 and 425 is sufficient to prove the charges against the 

accused-respondent. He further submits that from the evidence 

on record it is evident that the accused–respondent was a 

member of unlawful assembly and that to attain the common 

object he took up arms by plundering kote and to implement 

their common object committed murder of army officers in 

Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 
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acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimonies of P.Ws. 

380 and 425 do not bear any relevancy against the accused-

respondent. P.W.380 refers the name as ‘Abdul Salim’ without 

his badge and Battalion No. but the accused-respondent is 

Word Boy Md. Abdus Salam. So his identification to the 

accused-respondent appears doubtful and unreliable. Such 

evidence dubious in nature can’t be relied on. He did not 

disclose any culpability of the accused-respondent to any 

offence. His claim of seeing the accused-respondent with arms 

in cross-examination is being tutored such evidence appears 
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unworthy of credit. The claim of P.W. 425 also appears vague 

and unspecified. No explanation how the accused-respondent 

expressed his allegiance to the rebellions. No other 

corroborative evidence appears to support the charges against 

the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

Although both the P.Ws. 380 and 425 appears as eye 

witnesses to the occurrence but none of them disclose any 

culpability of the accused-respondent to any offence. P.W. 380 

deposed that the accused-respondent was sent to the residence 

of army officers for recovery. P.W. 425 simply deposed- ‘Ju¡XÑ 

hu p¡m¡j J °p¢eL ®lS¡Em ¢h−â¡q£−cl p¡−b HL¡aÅa¡ fÐL¡n L−l a¡−cl 
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pq−k¡N£a¡ L−lz’ Their above testimonies do not bear any 

substance to support the charges against the accused-

respondent.   

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.803 Sepoy/58958 Md. Firoz Meah.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses- 

P.W.1 Novojoty Khisha, informant, 

 P.W.137 Na: Asstt. Md. Rafiqul Islam and  

 P.W.654 Abdul Kahar Akand, Investigating Officer. 
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 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.   

P.W.137 Niak Assistant Md. Rafiqul Islam deposed that 

on 25.02.2009 at about 7.30 he came to his office. After 9.30 he 

heard a hue and cry. He came out on the veranda and heard noise 

in Darber and heard of violence in Darber. Afterwards he heard 

of firing at about 12 noon. He came down and in front of the 

Barak he heard of firing. He took shelter in Barak. On the 

following day on 26.02.2009 at 9.00 A.M. he left Peelkhana. 

Before leaving Peelkhana in front of Barak he saw 76639 Sepoy 

Kamrul and 80593 Sepoy Milkan Ahmed with arms and to move 

around.  On 27.10.2009 he identified 4173 Shahidur Rahman, 

4696 Ekramul Hoaue , 4782 Abdul Bari, 42898 Kawser Alom by 

seeing video footage. On 28.10.2009 he also identified the photo 

of 58985 Firoj. He exhibited those photos as exhibit CLXXXI 

series.  

In cross-examination on behalf of accused-respondent, he 

stated that he did not refer the name of Firoj in his deposition. 
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He identified the photos of Firoj on 28.10.2009. He denied the 

suggestion that the photos were not of 58270 Firoj. He denied 

the suggestion that he could not identified Firoj and that he 

deposed falsely. 

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of P.W.137 

on 26.04.2009 and 27.04.2009. In none of the statements there 

appears the name of the accused-respondent. He arrested the 

accused-respondent on 06.07.2010  and submitted C.S. on 

12.07.2010. He did not collect any photo till 12.07.2010 but his 

representatives collective those photos. He denied the 

suggestion that he implicated the accused-respondent without 

proper investigation.  

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1 

and 654 are formal witnesses, the informant and the 

investigation officer respectively but P.W.137 is the eye 

witness to the occurrence. He identified the accused-respondent 

with his badge No. He identified hi from video footage, exhibit- 
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CLXXXI. The exhibit figures him with arms behind a pick-up 

carrying armed rebellions. The footage bears substantial 

evidence. He was thoroughly cross-examined on behalf of the 

accused-respondent but his evidence could not be assailed, 

tainted or embellished in any manner. The solitary testimony of 

P.W.137 together with the footage exhibit- CLXXXI thus can 

safely be relied on. 

 The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.137 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and to implement their common object 

committing murder of army officers in Peelkhana on 25th Feb, 

2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 
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appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 

charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/49/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.   

 Mr. Islam further submits that the testimony of P.W.137 

does not bear any substance against the accused-respondent. He 
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simply identified the accused-respondent from video footage 

shown to him during investigation on 28.10.2009. He admitted 

in his cross-examination that in the footage has not been 

marked. P.W. 654 further admitted that P.W. 137 did not refer 

the name of the accused-respondent in his 161 statement. His 

above evidence in fact, bears no substance. No other 

corroborative evidence appears to support the charges against 

the accused-respondent.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case. 

In fact, P.W. 137 is also a formal witness like those of 

P.Ws. 1 and 654, the informant and the investigation officer. 

P.W. 137   merely identified the accused-respondent with 
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footage exhibit- CLXXXI but the said footage does not disclose 

any culpability of the accused-respondent to any offence. P.W. 

654 thus admitted that the accused-respondent has not been 

mark in the footage.     

In fact, it is a case of no evidence and trial court rightly 

found him not guilty on proper assessing and weighing the 

evidence. The impugned order of acquittal does not warrant any 

interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

C.S. Accused No.694 Sepoy/75059 Md. Mahmudur 

Rahman.  

Trial court charged the accused-respondent under 

Sections 302/201/149/34/382 of the Penal Code and on 

appreciation of the evidence on record in view of the facts and 

circumstances of the case found him not guilty of the charges 

and acquitted thereby. 

 Prosecution placed the evidence of the following 

witnesses together with confessional statement of accused-

respondent. 
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P.W.1 Novojoty Khisha, informant, 

 P.W.263 Munmun Akter 

 P.W.370 Dr. M.A. Mazid, Magistrate and  

 P.W.654 Abdul Kahar Akand, Investigating Officer.  

 P.W.1 is the informant but he is not the eye witness to the 

occurrence. He lodged the F.I.R. having aware of the 

occurrence from different sources. The name of the accused-

respondent did not appear in the F.I.R.  

P.W.263 Munmun Akter deposed that her husband joined 

in 6 Rifle Battalion as commanding officer and thereafter came 

to Peelkhana in the month of November. Her husband went to 

Darbar on the auspicious day, 25th Feb, 2009. She was in her 

residence in Peelkhana. At about 9.15/9.30 she came to hear 

firing sound and it was increasing. After a while, Sepoy Rabiul, 

the runner of her husband informed her that the Sepoys have 

made a revolt and they have attacked the officers in Darbar. On 

such information she became afraid. At one time, she had talk 

with her husband and she was asked to remain in the residence 

and not to open the door. At about 11 A.M. 7/10 Sepoys came 

to her residence and kicked on the door. They entered in to the 
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residence and searched every room for her husband. Having 

failed to get her husband they went away. Afterwards another 

group of rebellions entered in to her residence and threatened 

them. Later on, she identified the rebellions from video footage 

who entered into residence. From video footage she identified 

Ibrahim, Shamsur Ali, Raihan Chaudhury, Farhad Khan, 

Jahangir Hossain, Ramjan Ali, Sepoy Rafiqul Islam, Abdullah 

Al Mamun, Ziaur Rahman, the accused- Mahmudur Rahman, 

Wasim Akram, cook Ziku Sheikh and carpenter Samsu.  

In cross-examination on behalf of the accused-

respondent, she stated that she did not depose before I.O. 

specifically where and whom she saw the aforesaid accused. 

She did not know the Regiment number of the sepoy and also 

did not know of their date of joining in Peelkhana. She did not 

depose before I.O. who and where she was shown the video 

footage. She denied the suggestion that she did not see any 

video footage and that she deposed falsely.  

P.W.370 Dr. M.A. Mazid, Magistrate deposed that he 

recorded the confessional statement of the accused-respondent 

on 17.08.2009 in compliance with the Provisions under Section 
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164 of the Code of Criminal Procedure. He identified the 

confessional statement of the accused-respondent as exhibit 759 

and his signature 759/1 series.  

In cross-examination on behalf of the accused-

respondent, he stated that he recorded the statement of the 

accused-respondent on 17.08.2009. Before that he was on 

remand for 8 days. He denied the suggestion that the accused-

respondent did not make any statement as to committing any 

offence and that he did not certify the statement properly.  

P.W.654 is the investigation officer, a formal witness. 

In cross-examination on behalf of the accused-

respondent, he stated that the accused-respondent was taken on 

remand for 8 days. He denied the suggestion that he obtained 

the confessional statement of the accused-respondent by way of 

oppression and that he implicated the accused-respondent 

without any evidence. The accused-respondent was a player.  

The confessional statement of the accused-respondent 

Sepoy Md. Mahmudur Rahman (C.S. A. 694) runs as under- 

   “2005 mv‡j wmcvnx c‡` wb‡qvMcªvß nB|  10/10/08 ZvwiL n‡Z 

A`¨vew` wcjLvbvq RSB  †Z ‡L‡jvqvi wnmv‡e Kg©iZ AvwQ|   
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25/2/09 ZvwiL  `ievi n‡j wQjvg bv| NUbvi mgq RSB  gv‡V Zxi 

abyK Pv‡jvbvi  cªwk¶b Mªnb KiwQjvg| †Mvjv¸wj ïi“ n‡j nvwej`vi 

†gRi Avt evix euvwk evwR‡q Avgv‡`i we‡bv`b K¶ †h‡Z e‡j| †Mvjv¸wj 

ïi“ nq| Avwg f‡q ‡gm wewìs Gi ˆmwbK jvB‡bi ( ỳÕZjvq) ev_i“‡g 

Hw`b  mvivw`b Ges Gkvi bvgvR ch©š— jywK‡q  wQjvg Gici wmwfj 

(†Wª‡m †K› ª̀xq †RwmI †g‡mi  wcQb w`K w`‡q †`qvj UcwK‡q cvwj‡q 

hvB| 1/3/09 ZvwiL wcjLvbvq cª‡ek Kwi|” 

Mr. K.M. Zahid Sarwar, the learned Deputy Attorney 

General appearing on behalf of the State submits that P.Ws.1, 

370 and 654 all are formal witnesses, the informant, the 

recording Magistrate and the investigation officer respectively 

but P.W.263 is the eye witness to the occurrence. She identified 

the accused-respondent among them who forcibly entered into 

her residence with arms and threatened her and looked for her 

husband. Although she admitted that she identified the accused-

respondent later on by seeing video footage but she herself saw 

the accused-respondent at her residence. Her evidence appears 

credible, reliable and trustworthy. The solitary testimony of 

P.W.263 thus can safely be relied on. From the confessional 

statement of the accused-respondent it appears that the accused-
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respondent had his involvement to the occurrence in 

committing murder to the army officers in Peelkhana.  

The learned Deputy Attorney General further submits 

that in view of Section 134 of Evidence Act the unimpeachable, 

untainted, unembellished evidence of P.W.263 alone is 

sufficient to prove the charges against the accused-respondent. 

He further submits that from the evidence on record it is evident 

that the accused–respondent was a member of unlawful 

assembly and that to attain the common object he took up arms 

by plundering kote and actively participated with other 

rebellions to the occurrence in committing murder of army 

officers in Peelkhana on 25th Feb, 2009.  

The learned Deputy Attorney General also submits that 

there was  sufficient and convincing evidence on record against 

the accused-respondent but the trial Court having failed to 

appreciate it illegally and arbitrarily acquitted the accused-

respondent from the charges and thus the impugned order of 

acquittal calls for necessary interference.  

Mr. Md. Aminul Islam, the learned Advocate appearing 

on behalf of the accused-respondent submits that trial court 
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charged the accused-respondent under Sections 302/ 

201/149/34/382 of the Penal Code but the prosecution having 

failed to establish the charges against the accused-respondent 

acquitted him thereby by the impugned judgment and order and 

no ground appears to prefer the instant appeal. 

Mr. Islam further submits that initially the accused-

respondent was charged 302/149/34/382 of the Penal Code and 

at the fag end of hearing on 20.10.2013 altered the charge under 

Sections 302/201/149/34/382 of the Penal Code beyond the 

knowledge of the accused-respondent depriving him in 

answering the charges and in dispensing him and thus the trial 

was vitiated. The provisions of section 342 of the Code of 

Criminal Procedure has also not been done in proper manner.    

 Mr. Islam further submits that the testimony of P.W.263 

does not bear any substance against the accused-respondent. 

She simply identified the accused-respondent from video 

footage showed her during investigation. She admitted in her 

cross-examination that she did not depose before the 

investigation officer when and where she was shown the video-

footage and that she did not know the badge and Battalion No. 
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of the accused-respondent. Her above vague, unspecified 

evidence taken in contravention to the provision of section 353 

of the Code of Criminal Procedure as being inadmissible in law 

can’t be relied on. No other corroborative evidence appears to 

support the charges against the accused-respondent. The 

confession of the accused-respondent does not bear any 

evidentiary value since the confession of the accused-

respondent itself is exculpatory in nature.  

Mr. Islam, in fine, submits that no substantive evidence 

appears against the accused-respondent in support of the 

charges brought against the accused-respondent and the trial 

Court on proper appreciation of evidence rightly passed the 

impugned order of acquittal and it does not warrant any 

interference.  

We have gone through, scanned and weighed the 

evidence of the above P.Ws. in consideration of the facts and 

circumstances of the case together with confessional statement 

of the accused-respondent. 

P.W. 263 appears an eye witness and thus identified the 

accused-respondent but her above solitary testimony having no 
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corroboration by any other witness can’t be solely based on. 

More so, the confessional statement of the accused-respondent 

appears exculpatory in nature and it bears no evidentiary value.   

In fact, it is a case of no evidence and trial court on 

proper assessing and weighing the evidence rightly found him 

not guilty. The impugned order of acquittal does not warrant 

any interference.   

The Govt. Criminal Appeal filed on behalf of the State is 

hereby dismissed in respect of the accused referred above.  

Before parting with the case I do record my gratitude to the 

learned Attorney General and his team members appeared on behalf 

of the State, the learned Senior Counsels, Advocates, State Defence 

Lawyers, appeared for their respective parties for rendering 

assistance with their profound learning and experience as they all 

have argued remarkably well. I also record special thanks to Mr. 

K.M. Zahid Sarwar, the learned Deputy Attorney General who 

helped me all the hours in searching the evidence during and after 

hearing of the case. The assistance of my brother Judges in hearing 

the case for long time and in attaining to unanimous decision also 

deserves deep appreciation.   

(Md. Shawkat Hossain, J:) 
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